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WBRTZ  at  aL  T.  JONBS. 
(Sopreme  Oonrt  of  Indiana.    May  12»  1893.) 
Kakribd  Wohbn— Estoppel  in  Pais—Rbtibw  on 

ApPBAIi — ISUFPICIBNCT  OF  EVIDENCE. 

1.  Plaintiff  and  her  husbanci,  who  owed  de- 
fendant money  on  notes,  represented,  when  such 
notes  fell  doe,  that  the  husband  was  ready  to 
pay  them;  that  iriaintiff  wanted  to  borrow  the 
money  dne  defendant  to  use  on  her  separate 
estate*  on  which  she  would  give  a  mortgage 
to  secure  the  loan.  Defendant  thereupon  took 
her  note  and  mortgage,  and,  by  mutual  agree- 
ment, defendant  sorrendered  the  notes  to  the 
hasband,  directing  him  to  pay  the  money  to 
plaintiff,  who,  together  with  her  husband, 
agreed  to  the  arrangement  HOd,  that  plaintiff 
was  bound  by  sudt  representationB,  and  estopped 
from  denying  the  truthfulness  th^eof  in  order 
to  avoid  the  mortgage;  Rev.  St  188L  §  5117, 
providing  that  a  married  woman  shall  be  bound 
by  estoppel  in  pals  like  any  other  person. 

2.  The  appellate  conrt  will  not  disturb  s 
finding  where  there  Is  some  evidence  tending  to 
sapport  it. 

Appeal  from  circuit  coort,  Henry  coun- 
ty; E.  H.  Bnndy.  Judge. 

Action  by  Loulna  f\  VVerti  and  another 
agaiiifit  JobD  A.  Jonet).  From  a  judsment 
for  defendant.  plaiotlfTa  appeal.  Affirmed. 

Smith  &  Cambern,  fur  appellants. 
Henley  &  GufRn  and  Callen  &  McOee.fur 
appellee. 

OLDS. J.  Theappellant  LonlSB  C.  Werti, 
faerhusbaQd  Jofnlngnltb  her, brought  thia 
Bait  agalnat  the  appellee,  asking  the  can- 
cellation ot  the  mortgage.  She  alleged 
in  her  petition  that  she  was  the  ow oer,  in 
ber  own  right,  or  certain  real  estate;  that 
on  the  27tii  day  ot  August,  1886,  ber  baa- 
band,  Hiram  Wertz.  waa  Indebted  to  ap- 
pellee,  Jonee,  in  the  sum  of  f  1,^.85;  that 
to  socnre  tblsdebtof  herbiisband  she  gave 
ber  note  and  a  mortgage  on  her  separate 
real  estate;  tbatthemortgagewaaslgned, 
acknowledged,  and  recorded;  that  she 
was  a  married  woman  at  tbe  time;  that 
no  money  was  loaned  to  her,  nor  waa 
the  money  naed  to  Improve  ber  separate 
real  estate;  that  there  was  no  other  or 
ditfereot  consideration  tor  tbe  execution 
of  aald  note  and  mortgage  than  the  sur- 
render of  the  notea  evidencing  the  debt  of 
her  husband;  that  said  mortgage  is  void 
as  to  ber,  and  aahlng  tbe  cancellation  of 
It.  No  question  la  made  as  to  the  suffi* 
cleneyof  the  com  plaint.  Isanefi  werejnined 
on  tbe  complaint  and  a  trial  bad,  result- 
*'.84N.E.no.l~l 


Ing  In  favor  of  tbe  appellea.  Tbe  appellee 
answered  in  three  paragrapbs:  Tbe  flrat, 
a  general  denial.  The  second  alleged: 
"That  un  and  prior  to  tbe  27tb  day  of  Au- 
gust, 1886,  Hiram  Wertz,  who  waa  and  (a 
the  husband  of  tbe  plaintilT,  wos  Indebted 
to  this  ciefendant  in  the  eom  of  91,2!{6.85t 
for  which  he  held  the  notes  otsaid  Hiram 
Wertz.  That  on  said  day  the  said  Hiram 
and  his  wife  came  tu  blm,  and  repreaented 
to  him  that  aald  Hiram  waa  ready,  and 
had  the  money,  to  pay  oft  paid  notea,  but 
that  his  said  wife  was  the  owner  ot  a  cer- 
tain tract  of  real  estate  in  Busb  county, 
ind.,  (which  defendant  knew  was  true.) 
and  that  she  would  like  to  borrow  tbe 
money  for  ber  own  separate  use.  and  to 
improve  her  Staid  real  eatate.  and  It  said 
defendant  would  loan  ber  the  money  she 
would  execute  to  him  ber  note  and  a  mort- 
gage on  ber  said  real  estate,  In  which  ber 
boaband  would  Join.  That  these  atate- 
ments  were  made  by  both  the  plaintUfa, 
Hiram  and  bla  wlfe»  to  said  defendant; 
both  Hiram  and  his  wife  being  present, 
and  both  making  said  statements.  That 
thereupon  said  defendant  said  to  tbem 
that  be  did  not  need  tbe  money,  and  If  It 
was  made  secure  to  blm  be  would  loan  it 
to  ber.  That  thereupuo  aald  defendant 
and  said  Hlrara  and  tbe  plaintiff  went  to 
the  law  offlce  of  Smith  &  Henley,  where 
theaameatatement  waa  made  bytbeplaln- 
titf  In  tbe  preaenre  of  said  Henley,  to  wit, 
that  If  the  said  defendant  wnnid  loan  ber 
the  money  now  in  the  bands  of  her  hus- 
band for  ber  separate  use,  and  to  Improve 
ber  separate  real  estate,  she  would  execute 
to  him  ber  tndivfdual  note,  secured  by  a 
mortgage  upon  her  aatd  real  estate,  and 
thereupon  executed  tbe  following  Instru- 
ment In  writing,  and  swore  to  tbe  sume 
before  a  notary  public,  to  wit:  'State  of 
Indiana,  Rush  couuty:  Louisa  Wertz, 
being  duly  sworn,  upon  her  oath  auys 
that  tbe  money  borrowed  of  John  A. 
Jouea  on  this  day,  to  wit,  f 1,286.!t5,  and 
for  which  I  have  given  my  note  this  day, 
due  In  one  year,  with  tbe  privilege  of  ex- 
tending the  said  note  from  yenrto  yearfor 
five  yearsi  was  borrowed  by  me  fur  my 
own  separate  nee,  and  for  the  Improve- 
ment of  my  separate  eatate  and  land.* 
(Signed  and  sworn  to.)  That  defendant 
relied  upon  theHtatements,  affidavit,  and 
representatlonsot  said  plaintitf.  and  would 
not  have  loaned  ber  tbe  mon^bnt  for 
them,  and  he  loaned  ber  the  money  In 
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good  faith,  folly  relylDK  npun  what  Bbe  so 
represented  and  swore  to.  That,  as  a 
part  ot  the  eamo  traoaactlon,  and  at  the 
same  time,  ab«  did  sign  the  note  for  said 
money,  and  execated,  together  with  her 
bnsbandftbe  mortKase  tosecure  theBsme. 
That  as  a  pan  of  said  traDsaction,  and  In 
her  preneace,  the  delendani  surrendered  to 
said  Hiram  his  note  furaaid  Hum  of  money, 
canceltog  the  same,  and  accepted  the  note 
and  mortgaiee  ot  the  plaintiff,  and  di- 
rected him  to  pay  the  money  to  her.  which 
he  said  he  would  do,  and  which  she  said 
was  all  right."  That  subsequently  plain- 
tiff paid  the  Interest  at  different  dates  up 
to  AngDSt  27,  1889.  Wherefore,  etc.,  she  la 
estopped  from  charging  that  the  note  and 
mortgage  In  her  own  act,  and  tor  her  own 
separate  U8i>. 

A  demurrer  wiia  filed  to  tblfl  second 
paragraph  of  answer,  and  overruled,  and 
exceptions  reserved,  and  the  rullpg  la  as* 
signed  as  error,  and  is  the  flrat  alleged 
error  discussed.  Counsel  for  the  appel- 
lant state  their  objection  to  this  para- 
graph as  follows:  "It  is  byway  ot  es- 
toppel. This  paragraph  does  not  allege 
that  the  appellant  Mrs.  Werts  was  ever 

gald  any  money  by  Jones,  or  by  her  hna- 
and.  The  answer  does  not  state  facts 
sufficient  to  constitute  an  estoppel, 
Jones,  the  appellee,  did  not  part  with  any 
right,  property,  or  money.  There  la  no 
allegation  that  Mrs.  Wertc  ever  received 
a  single  dollar  ot  tbe  money.  On  the  con- 
trary, the  pleader  contents  himself  with 
the  averment  that  the  appellee  directed 
the  payment  of  the  money  by  Mr.  Wertz 
to  the  appellant  Mrs.  Werti;  that  Mr. 
Werts  agreed  to  pay  It,  and  appellant 
said  it  wsa  all  right.  The  answer  shows 
that  the  consideration  of  the  notesecDred 
by  the  mortgage  was  to  pay  the  debt  of 
tbe  hnsband,  and  is  therefore  void."  Sec- 
tion 5117.  Rev.  St.  1S81,  provides  that  a 
married  woman  shall  be  bound  by  an  es- 
toppel In  pais  like  any  other  peraon,  and 
oar  declslona  affirm  this  doctrine.  A  mar- 
ried woman  cannot  hind  herself  as  surety 
for  her  buaband,  bnt  she  may  bind  herself 
apon  her  individual  contract,  made  for 
her  own  benedt.  If  the  answer  ataows  the 
contract  to  be  one  made  In  her  own  be- 
half, and  for  her  own  use  and  benefit,  or 
it  It  shows  that  she,  by  her  representa- 
tione,  led  the  appellee  to  believe  it  was 
such  a  contract,  and  Indnced  him,  by  her 
representatlona,  to  believe  It  was  sncb  a 
contract,  and  upon  the  Inlth  ot  such  rep- 
resentations he,  In  good  faith,  parted 
with  the  thing  of  value  cnnatitutlng  the 
consideration  of  the  contract,  she  will  be 
estopped  from  denying  the  validity  ot  tbe 
contract  which  she  Induced  by  her  repre- 
sentations. Ordinarily  a  party  la  estop- 
ped when  be  makes  representations, 
with  knowledge  of  the  tacts,  when  the 
party  to  whom  they  are  made  is  Ignorant 
of  tite  truth  of  the  matter,  when  the  rep- 
resentations are  made  with  the  Intention 
nf  having  tbe  other  party  act  upon  them, 
and  tbe  other  party  Is  Induced  by  the  rep- 
resentations to  act.  Roberts  v.  Abbott, 
127  Ind.  83,  26  N.  E.  Rep.  565.  This  para- 
graph of  answer  shows  affirmatively  that 
the  appellant  Mrs.  Werts  and  her  hn»- 
band  came  to  the  appellee,  whom  tbe  hus- 


band was  owing  f1,236.86,  and  each  nf 
them  represented  to  him  that  tbe  hns- 
band had  the  money  on  hand  with  which 
to  pay  the  debt,  and  stated  that  Mrs. 
Werts  wanted  to  borrow  It,  treating  It  as 
the  app?llee'a  money, — It  being  due  him 
from  tbe  husband,— iind  represented  that 
she  wanted  to  borrow  the  money  fur  her 
own  individual  oae,  to  expend  in  making 
improvements  on  laud  held  In  her  own 
right,  upon  which  she  would  give  a  mort- 
gage, her  bnsband  Joining,  to  secure  the 
repayment  of  the  money;  that  Mrs. 
Wertzpnttbese representations  in  writing, 
and  signed  and  swore  to  them;  that 
appellee  relied  upon  the  representations, 
and  believed  them  to  be  true,  and  In  good 
faith  took  her  note  and  mortgage  for  the 
amount;  that  Instead  of  formally  receiv- 
ing the  money  from  the  husband,  and 
passing  It  over  to  the  wife,  this  formality 
was  dispensed  with,  and  by  mutual 
agreement  appellee  surrendered  the  notes 
to  the  husband,  and  directed  blm  tu  pay 
the  money  direct  to  tbe  wife,  which  tbe 
husband  agreed  to  do*  and  ahe  agreed  to 
it.  By  reason  of  tbe  new  contract  with 
the  wife,  and  relying  upon  her  representa- 
tions, the  appellee  parted  with  the  notes 
for  tbe  amount  ot  tbe  loan,  which  pr^ 
Bumably  was  ot  that  value,  and,  accord- 
ing to  tbe  repreaentations  of  both  Mr. 
and  Mrs.  Wertz.  the  husband  bad  In  hia 
possession  at  the  time  the  money  tu  pay 
the  note,  and  the  appellee  believed  that 
he  bad,  and  was  induced  by  her  represen- 
tation to  believe  that  the  money  would 
beat  her  disposal,  the  same  as  If  he  had 
paid  It  over  to  her,  and  It  was  as  satis- 
factory to  ber  as  if  he  bad  done  so,  for 
this  was  a  mutual  arraugement,  and  nn* 
der  It  appellee  surrendered  the  nutsa. 
The  representations  did  not  relate  to  her 
capacity  to  contract.  It  was  kntiwn  that 
she  was  a  married  woman.  The  repre- 
sentntions  related  to  the  character  of  the 
contract,  and  aa  to  the  fact  of  her  hus- 
band having  the  money  with  which  to 
make  payment  of  the  note  due  to  the  ap- 
pellee, or  to  pay  over  to  tbe  appellant 
Mrs.  Werti.  These  were  facta  wlthbi  her 
knowledge.  The  facts  in  relation  to  the 
purpose  for  which  she  wanted  the  money, 
at  least,  were  exclusively  within  her 
knowledge,  and  tbe  fact  as  to  her  hus- 
band having  the  money.  The  answer 
avers  that  aho  represented  that  he  had, 
and  none  ot  the  facts  represented  were 
Bueh  as  the  appellee  la  snppoaed  to  have 
any  special  knowledge  of,  other  than  tbe 
representations;  and  It  is  averred  that 
he  relied  upon  them,  and  was  induced 
thereby  to  make  the  same,  in  good  faith. 
The  representations  are  of  such  a  charac- 
ter as  it  has  been  held  by  this  court  that 
the  wife  has  the  right  to  make,  and  that 
she  will  be  bound  by  them,  and  estopped 
from  denying  the  tmthfdlness  thereof  In 
order  to  overthrow  the  contract  Ind  need 
to  be  made  by  reason  of  eoch  representa- 
tions. Ward  V.  Insurance  Co.,  108  Ind. 
SOI,  9  N.  E.  Rep.  861;  Bouvey  v.  McNeal, 
126  Ind.  641,  2«  N.  E.  Bep.  896;  Maxon  v. 
Lane.  124  Ind.  592.  24  N.  E.  Bep.  683;  Cnm- 
mings  T.  Martin,  128  Ind.  20,  27  N.  E.  Rm. 
178;  Security  Co.  v.  Arbnckle,  119  Ind.  BB, 
21  N.  E.  Bep.  409.  This  paragraph  of  an- 
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Bver  la  HoIBcIent  to  withstand  ademarrer. 

A  demarrer  was  also  filed  to  the  third 
paragraph  of  answer,  and  overruled,  and 
this  rullDK  is  the  next  alleiced  ex*ror  as- 
signed and  dlBcoBsed.  This  alleged  all 
thefactH  alleged  in  the  second,  and  In  ad- 
dition alleged  that  the  basband  paid 
over,  or  agreed  to  pay  over,  to  his 
wife,  Ijoaisa,  the  monej,  and  that  the 
money  was  need  In  paying  off  liens  and 
ImprovlDg  her  separate  real  estate.  This 
paragraph  was  clearly  sufficient.  It  Is 
sbown  tbat  the  wife  received  the  benefit 
of  the  money;  tbat  It  was  paid  out  and 
used  In  accordance  with  the  agreement, 
and  for  the  parposes  tor  wtalch  she  repre- 
sented she  wanted  it. 

The  next  quHfitlon  presented  relates  to 
the  rnllng  of  the  court  In  overrating  the 
motion  for  new  trial.  It  is  contended 
that  the  evidence  does  not  support  the 
finding.  No  good  pnrpoae  will  be  eab- 
MTved  in  taking  np  the  evidence  In  detail, 
and  dlscaeeing  It.  We  have  read  the  evi- 
dence anffielently  to  be  satisfied  that  there 
la  some  evidence  to  support  the  material 
aTermentfl  of  the  second  paragraph  of  the 
answer.  The  evidence,  It  Is  tme,  la  not 
my  strong  npon  some  points:  bat  under 
tbe  mle  that  tbls  court  will  not  weigh  the 
evidence,  and  will  not  disturb  a  finding 
where  there  Is  some  evidence  reasonabiy 
tending  to  support  tbe  finding,  we  do  not 
feel  Justified  in  interfering  with  tbe  finding 
of  the  court.  If  Mr.  Werta  did  not  in  fact 
have  the  money  at  the  time,  there  is  noth- 
ing appearing  In  the  evidence  to  Justify 
thto  coart  In  saying  that  tbe  apjiellee 
knew  that  he  did  not,  or  tbat  appellee  did 
not  rely  upon  the  representations.  The 
evidence  tally  supports  theconclnslon  that 
appellee  believed  that  he  did  have  tbe 
money.  II  any  fraud  was  practiced  by 
reaaon  of  Mr,  Werta  not  having  the 
money,  tbe  court  might  have  reasonably 
come  to  tbe  conclusion  that  the  wife 
knew  at  the  time  whether  or  not  her  hue. 
band  did  In  fact  have  the  money,  irahe 
knew  her  husband  did  not  have  the 
money,  and  knew  that  appellee  relied 
upon  the  representations  that  he  did  have 
It,  and  waa  eutering  Into  the  contract, 
and  surrendering  bis  note.  In  the  belief 
tbat  he  did  have  It,  and  was  dealing  in 
jcood  faith  with  her,  she  was  practicing  a 
frand  apon  the  appellee  In  acquiescing  in 
the  representations  made  in  her  presence, 
and  allowing  appellee  to  act  upon  repre- 
aentatlous  which  she  knew  to  be  false, 
and  she  could  have  disclosed  the  truth 
either  by  speaking,  or  insisting  upon  tbe 
formal  delivery  of  tbe  mouM  to  appellee, 
and  from  appellee  to  her.  If  the  evidence 
Indicates  that  there  was  any  collusion 
between  any  of  the  parties  to  the  transac* 
tlon,  It  would  tend  to  show  that  such  coi- 
Insion  was  between  tbe  huebaud  and 
wile,  rather  than  betweeo  tbe  husband 
and  appellee.  We  do  not  wish  to  be  nn- 
derstood  to  hold  tbat  by  simply  obtain- 
ing a  written  aOIdavit  of  a  married 
woman  as  to  tbe  object  of  the  loan,  or  by 
procuring  her  to  make  representations 
for  the  purpose  of  estopping  her,  simply 
to  avoid  the  law,-»the  other  contracting 
party  engineertng  a  scheme  to  entrap  her, 
—tbat  she  would  be  estopped,  or  tbat  he 


could  avail  hlmHCir  of  tbe  estoppel.  Par< 
ties  contracting  with  married  women, 
and  procuring  Hens  upon  the  laud,  must 
act  in  good  faith,  as  must  she  In  procur* 
Ing  others  to  surrender  rights  which  they 
possess.  Nor  do  we  Intend  to  hold  that 
parties  can  avoid  tbe  law  by  doing  Indi- 
rectly what  tbe  law  forbids  being  done 
directly.  There  Is  no  sucb  failure  of  proof 
as  authorizes  a  reversal  of  tbe  Judgment. 
Judgment  affirmed. 


(134  Ind.  324) 
HAHRIOK  T.  STATS]  ex  rel.  BAMBICK. 
(Supreme  Court  of  Indiana.  April  27,  1893.) 
Mentaii  Unsodsdnbss  —  Opinion  Btidbnob — In- 
structions. 

1.  In  an  action  involrlng  the  issue  whethra 
a  peraoD  is  of  "uosound  mind  and  Incapable  ot 
managing  his  estate,"  presented  by  K«t.  St. 
1881,  §  2545,  a  witnew  may  state  his  opinion 
as  to  the  mental  unsonndness  of  tbe  person 
or  the  manifestations  thweof,  but  not  as  to 
whether  the  degree  of  Incapad^  has  been 
reached;  that  being  the  Question  for  deter- 
mination of  the  jury. 

2.  An  instmctlon  declaring  a  person  wltli* 
in  the  issue  of  the  statute,  U  found  Incapable 
of  conducting  the  ordinary  business  affairs  of 
life  with  reasonable  prudence,  "and  reasonable 
safety  from  his  own  folly  and  the  fraud  of 
others,"  is  not  erroneous  on  account  of  the 
clause  quoted^  although  It  would  also  have 
been  substantially  correct  had  the  clause  beea 
omitted. 

Appeal  from  circuit  court,  Hendricks 
county;  J.  W.  Hadley,  Judge, 

Proceeding  on  relation  of  Thomas  E. 
Hamrlck  for  appointment  of  a  guardian 
for  Porlena  Hamrlck.  Judgment,  from 
which  the  said  Porlena  appeals.  Reversed. 

Cafer  &  Hadley,  Harding  &  Hovey,  and 
Daniel  Walt  Howe,  for  appellant.  Brill 
&  Harvey,  for  appellee. 

HACKNEY,  J.  This  appeal  Is  from  an 
adjudication  that  tbe  appellant  is  of  un- 
sound mind,  and  incapable  ot  managing 
her  estate.  The  proceeding  in  the  circuit 
court  was  forthe  appointment  of  a  guard- 
ian. In  the  course  of  the  trial  tbe  court 
permitted  tbe  following  qoestlons  and  an- 
swers of  witnesses  on  behalf  of  the  appel- 
lee; "From  your  acquaintance  with  Mrs, 
Hamrlck,  and  tbe  facts  you  have  related 
to  the  Jury,  state  whether  or  not.  In  your 
opinion,  she  is  or  Is  not  a  person  of  un- 
sound mind  to  tbat  degree  as  to  render 
her  Incapable  of  conducting  the  ordinary 
affairs  of  llftf.and  render  her  snbject  to  ber 
own  follyor  tbe  fraud  of  others.  Answer. 
To  tbat  extent,  I  will  answer  *  Yes."*  Oit 
the  crosn-examlnatlon  by  tbe  appellee  of 
a  witness  for  appellant,  this  question  and 
answer  were  permitted:  "I  will  ask  you 
if  yon  don't  believe  this  woman  Is  liable 
to  be  euchred  out  of  her  property  by  being 
imposed  upon  by  ber  children  or  others,  If 
she  is  left  without  any  one  to  assist  ber  in 
managing  ber  property.  Answer.  I  tblnlc 
sucb  thing  might  be."  It  is  no  longer  an 
open  question  In  this  state  that  a  nonex- 
pert witness  may  express  an  opinion  as 
to  thM  soundnefls  of  mind  ot  the  person  un- 
der inquest,  but  we  have  found  no  ease  In 
tbe  nports  of  the  state  permitting  tbn 
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opinion  of  a  wltoMS  npon  the  capacity  of 
suchpereoD  toconduct  the ordluary affairs 
of  life.  The  iBsne  in  a  case  like  thia  la.  un- 
der section  2646,  Rev.  St.  1881,  Is  the  so  bject 
"of  unsoQDL!  mind,  and  Incapable  of  man- 
aginff  bis  own  estate?"  Mere  iinsound- 
nesfl  of  mind  is  not  sufflclent,  but  It  must 
include  or  be  of  that  decree  that  the  snb- 
ject  la  not  capable  of  uianaKlnK  his  estate. 
The  cuurt  has  permitted  these  witnesses 
to  state  to  the  jury  that.  In  the  case  of 
this  subject,  the  d^ree  of  incapability  ro- 
qaired  has  been  reached.  In  perinittlnK 
an  opinion  by  a  nonexpert  witness  as  to 
t&nMy  or  Insanity,  the  rule  is  said  to  grow 
out  of  the  neceaaky  arisliift!  from  an  inabil- 
ity of  the  witness  to  describe  the  appear- 
ance, the  action,  the  language,  and  the 
manner  of  the  subject  with  sncfa  precision 
and  mlnutedetall  as  to  possess  the  Jury  of 
all  the  Itnowledge  of  the  witness,  and 
thereby  enable  the  Jury  to  form  that  opin- 
ion. Instead  of  recelTlng  the  opinion  uf  the 
witness.  In  this  state  It  is  so  well  and  so 
often  decided  as  to  need  no  citation  of  the 
casen,  that  this  opinion  of  the  witness  must 
proceed  from  the  facts  and  circumstances 
which  the  witness  shall  have  given  to  the 
Jury  of  his  acquaintance  with  and  obser- 
vation of  the  subject,  not  Inclnding,  of 
course,  those  ohservatloas  not  sneceptlble 
of  description.  The  ordinary  affairs  of 
life,  and  the  capacity  essential  to  transact 
them,  are  not  subjects  involving  any  rule 
of  science  or  art.  They  are  within  the 
comprehension  and  common  observation 
uf  that  class  of  men  who  cunstltnte  the 
Jury.  They  do  not  require  a  particular 
knowledge  of  the  person  whose  capacity 
Is  under  InTestlgation.  Whether  that 
capacity  exists  or  not  Is  peculiarly  a  ques- 
tion for  the  jury.  It  Is  the  very  question 
to  be  passed  upon  by  the  Jury.  When  the 
particular  phases  of  unsoundness  of  mind, 
the  special  cbaraeterlBttcs  of  the  Individ- 
ual, are  given,  the  Jnry  must  raise  the 
atandard,  and  determine  it  the  essential 
capacity  exists.  It  would  be  hnrdly  con- 
tended that  the  abstract  question  of  what 
la  "lufflcienii  mental  capacity  to  transact 
the  ordluary  alfalm  of  life  could  be  made 
the  anbject  of  testimony ;  much  leas  can  It 
be  made  the  subject  uf  opinion  evidence 
from  those  whose  station  In  life  and  busi- 
ness occupations  give  them  no  better 
means  ol  knowledge  than  the  Jurors  pos- 
sess. The  character  of  the  derangement 
being  made  known  to  the  Jury  by  the  wit- 
nesses, it  then  becomes  the  privilege  and 
the  duty  of  the  Jury  to  determine  whether 
that  degree  of  capacity  remains  which  Is 
essential  to  the  demands  of  the  ordinary 
business  affairs.  An  opinion  may  not  be 
given  upon  the  point  which  it  Is  the  duty 
of  the  Jury  to  determine.  Railroad  Co.  v. 
Modealtt.  124  Ind.  S12,  34  N.  E.  Rep.  9HS; 
Tost  v.  Conroy,  92  Ind.  464.  We  would 
nut  be  understood  as  holding  that  the 
opinion  of  the  witness  as  to  the  ansound- 
neas  of  mind  may  not  be  given,  nor  do  we 
say  that  It  Is  Improper  to  Inquire  as  to 
the  form  of  insanity,  and  the  peculfaritles 
uf  the  derangement;  but  what  we  do  say 
is  that  It  is  an  issue  in  this  case  as  to 
whether,  from  the  form  of  insanity,  or  the 
peculiar  eta aracteris tics  of  derangement, 
11  any,  under  which  this  lady  suffers,  she 


is  "incapable  of  managing  her  estate." 
We  hare  said  that  this  issue  was  for  the 
Jury,  and  that  opinion  evidonee  was  not 
competent  to  go  to  the  Jury  upon  which 
to  make  a  decision  of  this  issue.  The  au- 
thorities sustain  this  view.  In  Goodwin 
V.  State,  96  Iud.560,a  prosecution  tor  mur- 
der, it  was  proposed  to  prove  by  a  nonex- 
pert witness  that  the  accused  could  not 
control  his  appetite  for  intoxicating  liq- 
uor; the  question  of  insanity  being  an  la- 
sue.  The  court  said :  "It  Is  not  competent 
tu  ask  a  witness  whether  a  man  has  capac- 
ity to  do,  or  to  retrain  from  doing,  a  par- 
ticular thing.  It  la  proper  to  Inqoire  gen- 
erally as  to  mental  capacity,  but  It  is  not 
proper  to  Inquire  whether  there  is  or  la 
not  capacity  to  do  a  specific  act,  as, 
lor  Instance,  to  execute  a  will,  make  a 
contract,  or  eommil:  a  desiiniated  crime.* 
In  Staser  v.  Hogan,  120  Ind.  207,  21  N. 
E.  Rep.  911.  and  22  N.  £.  Kep.  990,  Involv- 
ing tratamentary  capadty,  the  witness 
was  cHlIed  Co  prove  that  the  testator, 
acting  as  an  attorney,  had  tried  a  cause 
"well  and  shrewdly."  The  court  rejected 
the  offer,  and  this  court  said  the  action 
was  not  error;  thafit  called  for  the  mere 
opinion  of  the  witness.  The  witness  was 
allowed  to  detail  all  that  the  deceased  did 
in  the  management  of  the  cause,  and  to 
give  his  opinion  as  to  the  coa:lltion  of  the 
testator's  mind  at  that  time.  That  was 
all  the  appellnnts  were  entitled  to."  See 
2  Tayl.  £v.  1229;  Dyer  v.  Dyer.  87  Ind.  18. 
In  Farreirs  Adm'r  v.  Bmnnan'a  Adm'x,  92 
Mo.  S28,  the  question  asked  was:  "From 
your  knowledge  of  blm,  would  you  think 
his  mind  sound  enough  to  make  a  will  ?" 
The  court  said:  "The  question  is  objec- 
tluuable,  as  tending  to  elicit  from  the  wit- 
ness his  opinion  uf  the  quantum  ot  Intelli- 
gence or  mental  capacity  that  Is  necefwary 
to  enable  a  party  to  make  a  legal  dlspoai- 
tlou  of  his  estate;  In  other  words,  it  In- 
volves a  question  of  law  for  the  court  to 
determine,  and  not  the  wltne^is."  In  Run- 
yan  v.  Price,  15  Ohio  St.  1,  the  queHtlun 
asked  was:  "State  what  your  opinion 
was,  on  the  evening  Bowen  called  upon 
you  to  witness  the  will,  as  tu  the  sanity 
or  insanity  of  William  Runyan,  or  hla 
capacity  to  make  a  will. "  The  court  said, 
(page  14:)  "The  question  called  upon  the 
witness  to  state  what  his  opinion  was  as 
to  the  capacity  of  the  testator  to  make  a 
will.  This  brnnch  of  the  Inquiry  involved 
a  question  of  law  and  fact,  and,  to  the 
extent  that  capacity  was  involved  lu  the 
Issue,  the  venr  qnestlon  to  be  determined 
by  the  Jury.*  In  De  Witt  v.  Barly,  17  N. 
Y.  840,  the  question  at  issue  was  the  men* 
tal  capacity  of  a  grantor.  In  the  course 
ot  the  opinion  by  Selden,  J..  It  is  said  of 
Gibson  v.  Gibson,  9  Yerg.  829:  "There, 
upon  an  Inquiry  as  to  the  competency  of 
a  testator  to  make  a  will,  this  question 
was  put  to  a  witness,  vli. :  'Whether,  from 
the  situation  In  which  he  saw  the  old  man 
on  that  morning,  and  from  the  facts  Juat 
stated  to  the  Jury,  he  believed  the  old  man 
was  then  in  hla  aenses.  and  capable  of 
making  a  will;'  waa  rejected.  Iteeae,  J., 
in  delivering  tbeopinlon  ot  thecourt,sald  : 
'The latter  part  of  the  question,  "capable 
of  making  a  will,'*  as  It  involved  a  ques- 
tion ol  law  and  fact,  and  the  very  quea- 
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tSon  to  be  determined  by  tbe  Jury,  was  en* 
tJrely  Illegal."*  The  opinion  then  pro- 
ceeds: "Let  U8  now  see  what  was  really 
decided  by  tbia  coort  when  this  caae  was 
before  It  npon  a  prevlooa  oceaalan*  (9  N.  Y. 
871.)  Tbe  only  exceptions  then  preaented 
tu  tblacoart*  which  could  beaoppoeedto 
taiTolre  the  qneation  we  are  cooelderlng, 
were  those  taken  to  the  declBlons  of  tbe 
coort  helow  In  overralln?  objectloas  to 
the  tnqalriea  whether,  In  tbe  opinion  ol 
the  witoesa.  Mr.  De  Witt,  the  arrantor— 
Fint,  *  waa  capable  of  managing  hlaatfalra 
and  baalneaar  >ncl,  secondly,  *had  capao- 
tty  to  comprataend  and  transact  business/ 
Did  not  these  queatlons  embrace  tbe  whole 
law,  aa  well  aa  f acta,  of  tbe  case?  If  It 
can  be  justly  aaid  of  a  peraon  that  he  Is  In* 
capable  of  managing  bis  chairs,  or  that 
be  baa  not  capacity  to  transact  boalnesa, 
the  law  adjodges  that  all  bis  business 
transactions  are  void.  Tba  degres  of  men- 
tal Imbecility  which  will  warrant  this  con- 
clusion la  a  qneation  of  la  w,  and  one  which 
baa  given  rise  to  mncb  dlscoaslon.  Stew* 
art  Lfspenard,  S6  Wend.  255.  An  inquiry 
whether  a  man  Iseapableof  managing  bla 
affairs  or  baa  capacity  tu  transact  bnsl- 
aesH,  to  have  any  aenolble  meaniog  at  all, 
most  mean  whether  he  Is  possessed  of  the 
lowest  degree  of  Intelligence  which  would 
Jnstiry  bis  being  held  legally  competent 
to  transact  bnslnesa,  because  no  penion  to 
utterly  destitnte  ol  Intelligence:  and  In 
one  sense  a  man  can  transact  bualness  as 
long  as  be  can  sign  his  name  or  give  a  ver- 
bal direction  or  assent.  Sncb  an  Inquiry 
la  precisely  equivalent  to  asking,  in  legal 
lAraaeolosy,  whether  the  peraon  Is  com- 
poa  mentis.  This  la  clearly  a  mlied  qnea- 
tion of  law  aad  fact;  and,  before  It  can 
be  ansvrered,  the  degree  of  Intelligence  es- 
sential to  legal  competency  must  Hrst  be 
determined.^  Clearly,  we  think,  the  dla- 
tlDCCion  Ilea  In  permitting  iiplulone  aa  to 
wbatthe  capacity  la,  as  a  question  of  tact, 
and  not  npon  what  Is  legal  capacity,  aa 
a  qnestion  ol  law,  or  mixed  law  and  fact. 
The  witness  gives  the  capacity,  tbe  court 
expounds  the  law  to  the  Jury,  and  the  Jury 
applies  the  law  to  the  facts,  and  deter- 
mines tbe  exlatence  or  nonexistence  ol 
Iqsal  capacity.  We  conclude  that  tbe 
qoestiona  asked  and  answered  Invaded 
tbe  province  uf  tbe  Jury. 

Tbe  coart'a  third  charge  to  the  Jury  waa 
aa  follows:  "But  on  tbeotber  hand.lf  yon 
find  that,  from  old  age,  continued  vexa- 
tion, or  any  other  eaose,  her  mind,  has  be- 
come BO  Impaired  as  to  leava  ber  m  a  con- 
dition mentally  too  weak  to  resist  the  en- 
treaties ol  others  In  casea  where  ber  Judg- 
ment does  not  approve,  or  Incapable  of 
conducting  the  ordinary  business  affairs 
ofllfewltb  reasonable  prudence  and  reason- 
ablesafety  from  her  own  folly  and  tbe  fraud 
of  others,  then  you  should  find  her  a  per- 
son of  onaound  mind,  and  Incn  pable  nf  man- 
aging ber  own  estate."  Tbia  charge  In- 
volves twndeflnltlons  of  thatdegree  of  un- 
soundness which  incapacitates  for  the  man- 
agement of  one's  own  estate,  vis.:  First, 
where  the  impairment  of  mind  Is  such  that 
sbe  cannot  reatot  the  entreaties  of  othera 
where  ber  Judgment  doea  not  approve; 
second,  where,  from  tbe  Impairment,  aba 
la  tneapabla  of  conducting  the  ordlnarj 


business  affairs  of  life  with  reasonable  pru- 
dence and  reasonable  aafety  from  her  own 
folly  and  the  fraud  of  others.  The  first  of 
thoM  deflnltiona  Is  not  criticised,  but  it  la 
Inalsted  that  the  second  erects  an  erron^ 
oas  standard  of  Intelligence,  In  that  It  re- 
quires the  Jury  to  find  legal  incapacity 
where  there  la  not  Immunity  from  one's 
own  folly  and  tbe  fraud  of  others.  We 
tblnk  the  Inatructlon  not  subject  to  tbia 
criticism.  If  the  second  definition  had 
omitted  tbe  words  "and  reasonable  safety 
from  her  own  folly  and  the  fraud  of  oth* 
era,  "It  would  have  been  substantially  cor- 
rect. If,  from  any  cause,  "ber  mind  has 
become  ao  Impaired  as  to  leave  her  In  a 
condition  mentally  •  •  ■  incapable  ol 
conducting  tbe  ordinary  bnalnees  affaire 
of  life  with  reasonable  prudence, "  the  caae 
Is  made  out.  McCammon  v. Cunningham, 
108  lad.  545.  9  N.  U.  Rep.  455;  FIscus  t. 
Turner.  U5  Ind.  49,  S4N.E.Bep.  602;  Wray 
V.  Wray,  82  Ind.  120.  In  tbe  flrat  of  the 
above  cases  It  la  said:  "It  may  be  proper 
to  add  that  the  jurisdiction  of  the  court 
to  appoint  a  guardian  Is  not  eooflned  to 
caaes  of  Insanity,  Idiocy,  or  lunacy,  strict- 
ly so  called,  but  to  extend  to  every  case  of 
mental  nnsonndneaa  or  Imbecility  wblch 
has  reached  such  a  degree,  from  whatever 
cause,  as  renders  Its  anbject  Incapable  of 
condnctlng  the  ordinary  affairs  of  life,  and 
leaves  him  In  a  eondltlun  to  become  tbe 
victim  of  his  own  folly,  or  the  fraud  of 
othera."  It  this  holding  Is  correct,  (and 
we  do  not  doubt  It,)  the  Instruction  la 
clearly  right.  The  tact  that  It  requires 
more  to  be  found  than  is  necessary  to  the 
cause  stated  In  tbe  petition  Is  not  the  Rub- 
Jeet  of  complaint  by  tbe  appellant.  Tbe 
worde  "and  reasonable  safety  from  ber 
own  tolly  and  the  fraud  of  others'*  do  not 
limit  the  presiding  elements  of  the  second 
definition;  they  do  not  Bborten  the  stand- 
ard of  mental  capacity  already  defined. 
We  are  un^  to  conalderthe  evidence,  and 
reverse  the  Judgment  on  the  supposed  ab- 
sence of  evidence  to  support  tbe  verdict. 
Tbere  waa  a  sharp  conflict  In  the  teatl- 
mnny,  and  we  are  not  at  liberty  to  paaa 
upon  Its  weight.  The  Judgment  should  be 
reversed  for  tbe  improper  admission  of  ev* 
idence;  and  It  la  tberefore  ordered  that 
said  Judgment  be  reversed,  and  that  tba 
circuit  coort  be  directed  to  snatala  appet 
lant'a  motion  tor  a  new  trial. 

on  Ind.  Ml) 

OFFT  OF  OOLUUBUS  v.  STBASSNBB.! 
(Supreme  Ooort  of  Indiana.  i^rU  SG,  1898.) 
CHARas  or  VamiB— Btvbot  or  BmpoiiAnoiT— 
WuviB  or  CouBv  RuLa-Axmoa  sr  MAsaiaa 

WOMAIT. 

1.  A  itipnlaUon  that  on  filing  a  enffident 
affidavit  a  chanse  of  venne  may  be  allowed, 
does  not  waive  the  court  rale  regardinr  time 
of  applicatioo  for  a  change  of  veoue. 

2.  In  an  action  by  a  married  woman  for 
persoiiAl  Injuries  she  may  recover  medical  «s- 
penses,  though  ber  husband  Is  liable  therefor. 

8.  In  auch  action  it  wUI  not  be  presumed 
as  a  matter  of  law  that  the  phTridao  emploTed 
waa  reasonably  sklllfid,  or  that  plalntut  tot- 
lowed  his  direcuooB. 

Appeal  from  circuit  court,  Decatur  coun- 
ty: J.  W.  Study,  Judge. 
Action  by  MattleStrassner  agalnattba 

sBshssrlng  dsalad,  ff  H.  nt. 
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elty  fif  Culumbustu  recover  dama^  lor 
personal  Injartes.  Plaintiff  had  jadffinent, 
and  defendant  appeals.  Reversed. 

C.  J.  Kollmeyer.  for  appellant.  Frank 
(lavln  and  Jnbn  O.  Orr,  for  appellee. 

COFFEY,  C.  J.  This  was  an  action  by 
the  appellee  affalnat  the  appellant  to  re- 
cover  aamagoB  sustained  by  tbe  appellee 
on  account  of  a  personal  Infory  suffered 
by  reason  of  a  detective  and  nnsaln  side- 
walk.  No  question  1h  made  us  to  the 
sufficiency  of  the  pleadings  in  ttie  cause. 
A  trial  by  a  Jury  resulted  tn  a  verdict  for 
the  appellee,  upon  which  tbe  court,  over 
a  motion  for  a  new  trial,  rendered  Judg- 
ment. The  asslKoment  of  error  calls  in 
qneatlon  tbe  correctnesB  of  tbe  ruling  of 
tbe  circuit  court  in  overmllng  tbe  appel- 
lant's mutton  lor  a  new  trial.  It  ia  con- 
tended by  tbe  appellant  tbat  tbe  circuit 
court  erred— First,  in  overruling  an  appli- 
cation for  a  change  of  venue;  second,  In 
admitting  improper  and  incompetent  evi- 
dence to  go  to  the  lury  on  behalf  of  the 
apiMllee;  third.  In  Ite  Instructions  to  the 
Jury. 

The  parties  entered  into  an  agreement 
to  the  effect  that  If  the  appellant  filed  an 
affidavit  sufficient  to  entitle  it  to  a 
chanice  ol  venue  the  cause  shonld  be  sent 
to  the  Shelby  circuit  court.  The  affidavit 
was  not  filed  until  It  was  too  late,  under 
tbe  rules  uf  tbe  court,  and  the  applica- 
tion for  a  change  of  venue  waa  refused  for 
that  reason.  It  U  contended  hy  tbe  ap- 
pellant that  by  reason  of  tbe  agreement 
the  court  erred  In  this  ruling,  but  we 
think  otherwise.  The  affidavit  was  not 
auffident  to  entitle  tbe  appellant  to  a 
change  of  venue,  for  the  reason  tbat  it 
failed  to  state  nny  legal  excuse  for  a  fail- 
ure to  make  the  application  within  tbe 
time  fixed  by  the  rules  of  the  court. 

Tbe  court  did  not  err  In  admitting  the 
evidence  of  which  the  BDpellant  com- 
plains. Wblle  it  Is  generally  true  that  a 
physician's  bill  for  treating  tbe  wife  Is  the 
debt  of  the  husband,  we  perceive  no  rea- 
son why  she  may  not  treat  it  aa  ber  own 
debt  and  pay  it.  If  the  appellant  was  lia- 
ble at  all  in  this  case,  it  was  liable  for  tbe 
medical  bill  rendered  necessary  by  the  ap- 
pellee's lujuries.  It  can  make  no  differ- 
ence to  it  whether  it  pay  such  bill  to  the 
wife  or  to  the  huRband.  If  the  wife  paid 
it  out  of  her  own  separate  means,  the  huH- 
band  cannot  recover  it,  so  the  appellant 
Is  In  no  danger  of  being  compelled  to  pay 
it  more  than  once. 

The  appellant  contends  that  the  court 
erred  In  giving  to  tbe  Jury  InstructlouH 
numbered  4,  5,  6.  25,  28,  and  29.  We  think 
all  the  Instructions  of  which  romplulat  is 
made,  except  38  and  29,  state  the  law  cor- 
rectly. Twenty-nine  states  the  law  too 
favorably  to  the  appellant.  Instruction 
28  is  as  follows;  <*(28)  If  the  plaintiff 
called  a  physician  regularly  engaged  in 
the  practice  of  his  profesainn.  to  treat  her 
Injuries,  (If  she  was  Injured,)  the  presump- 
tion would  be  that  he  was  a  reasonably 
skillfnl  one,  and  tbat  she  followed  his  in- 
structions in  her  conduct  and  use  of  her 
limb;  and  in  sucb  case  she  sbould  not  be 
held  responsible  for  any  mistakes  ho  may 


hnve  made  in  tbe  treatment  of  her  case; 
nor  should  ber  damages,  If  you  find  tbat 
she  is  entitled  to  rscover  damages,  be  re- 
duced thereby."  In  giving  this  instmc- 
tlon  to  the  jury  we  think  the  circuit  conrt 
erred.  There  was  a  controversy  between 
tbe  appellant  and  tbe  api>ellee  as  to 
whether  the  latter  had  exercised  ordinary 
care  In  the  selection  of  a  physician  to 
treat  her  injufies.  There  was  mocb  evi- 
dence Introduced  by  the  appellant  tending 
to  show  that  the  pbyeician  mistook  tbe 
nature  of  the  appellee's  injuries,  and  as 
a  consequence  did  not  properly  treat  ber. 
Under  these  circumstances,  we  tblnk  the 
question  as  to  whether  tbe  physician  was 
skillful,  and  tbe  question  as  to  whether 
the  appellee  followed  bis  directions, 
ahnald  have  bwn  left  to  the  Jnrj.  as  to 
whether  a  physician  In  regnlar  practice  la 
to  be  presumed  skUlful  or  otberwtae  we 
think  mnst  neceesnrlly  depend  on  droum- 
Btanees.  If  he  should  lose  all  his  patients, 
the  presumption  perhaps  would  arise 
that  he  was  not  skillful;  while,  on  the 
other  hand,  it  his  practice  should  be  at- 
tended wltb  success,  tbe  presumption  of 
skill  would  arise.  From  tbe  fact  a  phy- 
sician was  In  regnlar  practice.  If  nothing 
to  the  eoDtrary  appeared,  the  public 
would  perhaps  have  tbe  right  to  presume 
the  further  fact  t^t  he  was  skillful.  Ho, 
tor  the  reason  that  the  patient  would  be 
likely  to  incur  additional  pain  by  ignor- 
ing tbe  Instmetionfl  and  directions  of  bis 
physician.  It  la  fair  to  presume  aa  a  fact 
that  be  will  obey  such  instructions  and 
directions.  But  tbe  law  indulges  no  pre- 
sumptions upon  the  subject.  They  are 
presampttons  of  fact,  and  not  of  law.  It 
tbe  province  of  the  jury  to  draw  pre- 
sumptlonit  of  tact  from  tbe  evidence,  or 
from  a  given  state  of  facts,  and  it  Is  error 
for  the  court  to  Instruct  It  aa  to  what 
inferences  they  shall  draw.  In  the  case  of 
Insurance  Co.  v.  Buchanan,  100  lud.  6S, 
it  was  Hald  by  thla  court:  **lt  is  not 
proper  for  the  court  to  Instruct  the  Jury 
as  to  mere  Inferences  of  fact  which  It  Is 
their  duty  to  make  from  the  evidence. 
Instructions  should  state  legal  prlnclplea, 
not  declare  inferences  of  fact.  They  may 
be  declarations  of  law,  hut  not  commen- 
taries upon  evidence.  The  la  w  Is  for  tbe 
court;  the  facts  are  for  the  jury.  Infer- 
ences from  proven  tacts  must  be  made  by 
the  triers  of  issues  of  tact."  In  tbe  same 
opinion  the  conrt  quoted  with  approval 
from  Thompson  on  Charging  the  Jury,  tbe 
following:  "It  la  therefore  merely  a  repe- 
tition uf  what  has  already  been  said  to 
say  that  it  is  for  the  jury,  and  not  for  the 
judge,  to  draw  presumiitions  of  fact;  and 
that  forthe  Judife  to  tell  the  Jury  what  pre- 
sumptions of  fact  they  ought  to  draw 
from  a  given  fact  or  series  of  facts  is 
a  usurpation  cd  their  fonctions.*  Upon 
this  subject  our  cases  seem  to  be  uniform. 
Woollen  V.  Whltacre,  91  Ind.  502;  Garfield 
v.Stttte,7-l  Ind.  64;  Millnerv.EglIn.64  Ind. 
197;  Newman  V.  Hazelrlgg,  96  Ind.  78; 
Finch  V.  Bergins,  89  Ind.  360.  Upon  an  ex- 
amination of  the  entire  record,  we  can- 
not say  that  this  Instruction  did  not  In- 
JuriouHly  affect  the  appellant.  Judgment 
reversed,  with  directions  to  the  ^rcalt 
conrt  to  grant  a  new  trial. 
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Mcdonald  et  al.  t.  GORTBLL  et  al. 
(Snpreme  Court  of  Indiana.    Mar  10,  1803.) 

APPB&L— RbTIBW  of  FiKPINOS— CONPI.IOT  IH  ET' 

iDBMCB— New  TriUt—  5bwlt-Di8C0tbbbd  Evi- 

DBNCE — DlLlOBNCE — CUHaLA.TIVB  EviDBNOB. 

1.  Where,  in  an  action  for  partition,  the 
evideaice  is  conflicting,  the  findingjs  of  the  trial 
court  will  not  be  disturbed. 

2.  Where  the  ditis;ence  required  to  be  set 
forth  in  an  application  for  a  new  trial  on  the 

Sound  of  newly-discovered  eridence  conslBts 
making  inquiries,  and  such  application  fails 
to  state  the  time  and  place  of  making  anch  in- 

aniries,  and  the  circumstances  under  which 
key  were  made,  it  is  insufiSdeDL 

3.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly-discorered  evid^ce  which  is 
merdy  cumulative. 

Appeal  from  circuit  court,  JacksoD  coun- 
ty; 8.  B.  Voylea,  .Tudge. 

Action  by  Margaret  J.  McDonald  and 
others  against  Cora  Coryell  and  otfaers 
for  the  partition  ol  certain  real  estate. 
From  a  indgment  fordefendants,plalntiIb 
appeal.  Afilrmed. 

Wm.  K.  Marsball,  for  appellants.  O.  H. 
Montgomery,  for  appellees. 

GOFFET,  G.  .T.  This  was  an  action  in 
tbe  Jacksou  clrcait  court,  by  the  appel- 
lants agalDBt  the  appellees,  for  tbe  parti- 
tion of  tbe  lands  described  In  the  cum- 

Slaint.  Tbe  appellaots  are  tbe  children  of 
[iram  Marling.  8r.,  wbo  died  seised  ot 
the  land,  and  the  appellees  are  his  grand- 
children.  Tbe  only  controverted  qaestiun 
In  tbe  case  relates  to  an  alleged  advance- 
ment made  by  tbe  said  Hiram  Marling, 
8r.,  to  tbe  father  of  tbe  appellees.  Upon 
tbft  Issue  Involving  this  question  the  court 
found  for  tbe  appellees.  The  asslgiitnent 
ot  error  calls  in  question  tbe  propriety  of 
the  ruling  of  the  circuit  court  In  denying 
tbe  apiiellanta  a  new  trial.  The  evidence 
on  the  l«aue  Involved  was  conflicting,  and 
nnder  such  clrcnmstances  we  cannot  dis- 
turb tbe  finding  of  the  circuit  court. 

In  addition  to  the  claim  that  tbe  find- 
ing of  tbe  circuit  court  Is  not  supported  by 
tbe  evidence,  it  Is  contended  by  tbe  appel- 
lants that  the  court  erred  In  refusing  tbem 
a  new  trial  on  aceonntnfnewly-dlscovered 
evidence.  Tbe  newly-dlseovered  evidence 
coneiats  of  admissions  made  by  tbe  father 
of  the  appellees  many  years  prior  to  tbe 
date,  of  tbe  trial,  and  Is,  we  think,  merely 
cnmulatlve.  Furthermore,  we  are  of  the 
opinion  that  tbe  aftldavlts  of  tbe  appel- 
lants does  not  show  sufficient  diligence  on 
their  part  to  discover  the  eridenee  In  time 
to  nse  It  on  tbe  trial.  Applications  for  a 
new  trial  on  account  of  newly-dlseovered 
evidence  are  regarded  by  the  law  with  dis- 
trust and  disfavor.  In  such  cases  tbe  dili- 
gence used  must  be  fully  set  forth  in  the 
application.  If  it  consists  In  making  In- 
quiries, tbe  time,  place,  and  clrcnmntances 
moat  be  stated,  to  the  end  that  the  court 
may  know  that  sncb  inqulrlra  were  made 
lo  the  proper  quarter,  and  In  due  season. 
In  this  respect  the  appllcatloa  before  us  Is 
defective.  Morrison  v.  Carey,  129  Ind.  277, 
28 N.  E,  Rep.  697;  Grabam  v.  Payne,  122 
Ind  iOS.^N.E.  Kep.2l6;  Sclinurrv.Stnlts, 
11»  Ind.  429,21       E.  Rep.  10t»;  Ulues  v. 


Driver.  100  Ind.  827.  Tbe  court  did  not  err 
in  overruling  tbe  motion  ot  the  appellants 
for  a  new  trial.  Judgment  affirmed. 


(134  Ind.  494) 

PEDBN  7.  CAVINS  et  al. 

(Supreme  Court  of  Indiana.    May  11,  1893.) 

Partition— Statgtb  op  Limitations  —  Impkove- 
MBSTS— Kent— Bbt-Opv—Juhy  Trial— Findings 
OF  Fact— Hakulbss  Error. 

1.  Where  a  tenancy  has  existed  for  over 
15  years,  and  thereafter  one  tenant  prosecuted 
an  ejectment  suit  against  his  cotenant,  and  es- 
tablished bis  title  to  the  land,  tbe  mere  fact 
that  he  failed  to  assert  his  right  to  partition 
durine  that  period  does  not  bar  his  right  to 
partition  and  to  hare  his  portion  of  the  land  set 
aside  to  him. 

2.  Where  a  cotenont  fn  possession  of  land 
has  received  all  the  rents  accruing  therefrom 
for  a  number  of  years,  his  cotenant  Is  entitled, 
on  partition  of  such  land,  to  ofEset  the  rent  dne 
him  against  the  value  of  improvements  made  by 
such  t^ant. 

3.  A  set-off  la  barred  by  the  statute  of 
limitations  only  when  the  ori^^ial  claim  Is 
barred. 

4.  A  demand  for  a  jury  trial  on  all  the  is- 
sues joined  in  an  action  was  properly  refused 
as  to  all  the  issues  where  somo  of  them  were 
only  triable  by  the  court,  since  a  motion  must 
include  only  such  relief  as  the  party  mailing 
it  is  entitled  to. 

6.  Where  tibe  findings  show  the  receipt  by 
defendant  of  a  much  larger  sum  for  rent  during 
his  occupancy  than  was  due  him  for  improve- 
ments ahd  sums  paid  by  him,  he  cannot  com- 
plain that  the  court  did  not  conclude  there  was 
a  sum  due  him. 

Appeal  from  circuit  court,  Daviess  coun- 
ty; D.  J.  HeHron,  Judge. 

Action  by  Aden  Q.  Cavinn  and  others 
against  Thomas  A.  Peden.  Judgment  for 
plaintiffs.  Defendant  appeals.  Affirmed. 

Gardiner,  Taylor  &  Gardiner,  for  appd- 
Idnt.  A.  M.  Bardy  and  Molfett  &  Davis, 
for  appellees. 

OLP3,  J.  This  Is  asultfortbe  partition 
ot  certain  real  estate  situate  In  Greene 
county,  Ind.  The  suit  was  Instituted  In 
tbe  Greene  circuit  court,  and  tbe  venue  aft- 
erwards changed  to  tbe  Daviess  circuit 
court,  where  there  was  a  trial  by  tbecourt, 
a  special  finding  of  facts  and  conclusions 
ot  law  stated,  and  Judgment  In  favor  of 
tbe  appellees,  from  which  Judgment  this 
appeal  la  prosecuted.  The  complaint  Is  In 
form  au  ordinary  complaint  In  partition. 
It  appears  that  one  Hughes  East  and 
wife  conveyed  all  of  tbelands  to  the  appel- 
lant In  1866,  and  put  the  appeUant  into 
possession  of  the  same.  In  1383  one  Re- 
becca East  asserted  her  ownership  In  tbe 
undivided  one-halt  ot  theland, and  at  that 
time  prosecuted  nu  action  In  ejectment 
against  the  appellant,  and  recovered  a 
Judgment  In  aald  cause,  eetabUshlng  her 
title  to  the  one-half  ot  tbe  land,  and  for 
$460  damages,  which  appellant  paid.  Aft- 
erwards Rebecca  East  and  her  husband 
conveyed  her  one-half  Interest  In  the  land 
to  tbe  appellees,  Aden  G.  Elijah  and  Wil- 
liam Cavlns,  who  Instltnted  this  suit 
against  the  appellant  for  partition.  Ez< 
ceptlons  were  taken  to  various  ruUnga  of 
tbe  court,  and  properly  preserved  and  as- 
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■Isned  BB  error,  and  whteta  are  dlseafwed 
by  connaet. 

Tbe  second  paragraph  of  aoBwer  to  the 
eom  plaint  Ifi  tbe  30-yearB  statute  of  llmlta- 
tloQfl,  and  the  third  parasrapb  pleads  the 
iS-yearsBtatoteor  limitations.  Tbeae  two 
paragraphs  or  answer  are  each  a  general 
plea  of  tbe  Htatute  of  llmitatlous.  The 
third  paragraph  of  rep]?  to  these  two  par- 
agraphs of  answer  pleaded  tbe  Judgmeot 
In  the  ejectment  caaeof  Behecca  East.  To 
this  paragraph  of  reply  the  appellant  de- 
marred,  and  the  court  overruled  the  de- 
murrer, and  this  ruling  Is  the  first  alleged 
error  discussed.  The  2(>-year8  statute  of 
limitations  Is  not  applicable  to  an  action 
In  partition.  McCray  v.  Humes,  116  Ind 
10.1, 18  N.  £.  Rep.  GOO.  Indeed,  neither  of 
the  paragrapba  of  answer  was  good  as 
pleaded.  It  has  beenheld  that  the  IB-yeira 
statute  of  limitations  was  applicable  to  a 
partition  suit  in  the  case  above  cited. 
When  one  cotenant  holds  possession  to 
the  exclusion  of  the  others,  claiming  to 
own  tbe  whole,  and  holding  It  adversely 
to  the  other  cotunants,  then  an  action  for 
partition  by  a  cotenant  would  be  barred ; 
but  when  cotenants  own  land,undDeitber 
holdB  posaesBlon  adversely  to  the  others, 
thefactthat  they  hold  thelandsas  tenauts 
In  common  for  more  than  15y  ears  does  not 
bar  the  rlgbtof  eitherto  partition,  though 
tbey  may  have  enforced  that  right  at  any 
time  from  the  date  when  tbey  so  became 
tenants  In  common  in  the  land.  To  make 
a  plea  ol  tbe  statute  of  16  years  a  good 
defense  to  a  solt  for  partition,  ft  must 
show  a  holding  adversely  for  15  years. 
Tbe  auswer  In  McCray  v.  Humes,  supra, 
showed  a  holding  adversely  under  claim 
of  title  for  15  years,  and  the  holding  in 
that  case  was  correct.  To  the  same  effect 
Is  tbe  holding  lii  tbe  case  of  Nutter  v. 
Hawkins,  98  Ind.  S6il.  It  would  be  an 
anumalooB  doctrine  to  hold  that  when,  as 
In  this  case,  a  tenancy  bad  run  over  15 
years. and  alter  that  one  tenant  bad  pros- 
ecuted an  action  In  ejectment  against  his 
cotenant,  and  estahllsbed  his  title  to  the 
land,  that  he  could  not  then  maintain  an 
action  In  partition,  and  have  his  portion 
of  the  land  set  apart  to  blm.  In  Jenkins 
V.  Dalton,  37  Ind.  TO.  It  waa  held  that  a 
failnre  to  assert  the  right  for  partition  for 
a  period  of  20  years  will  not  bar  an  action 
for  partition.  The  court.  In  speaking  of 
the  partition  of  lands,  says:  "In  such  a 
case  tbe  right  to  tbe  partition  exists  from 
the  date  of  tbe  tenancy.  It  mayor  may 
not  tie  exercised.  In  the  dlseretlon  of  the 
tenants.  All  tbe  tenants  have  anegual 
right  to  poBBessinn,  and  may  all  be  satis* 
ned  tomjoy  tbe  estate  In  common.  Parti- 
tion may  not  be  desired  by  any  one  or 
more  of  the  tenanto  for  a  period  of  time 
greater  than  that  prescribed  by  any  stat- 
ute of  limitation,  and  the  fact  that  such  a 
period  Is  suffered  to  elapse  does  not  in  any 
manner  affect  the  right  of  one  or  more  of 
the  tenants  to  have  partition."  Freem. 
Ooten.  S  491.  There  was  error  In  overrul- 
ing tbe  demurrer  to  this  paraicruph  of  re- 
ply. A  bad  reply  is  good  to  a  bad  answer, 
so  that,  whether  it  Is  sufficient  for  a  good 
answer  or  not,  it  was  not  error  to  over* 
role  a  demnrrer  to  It,  as  the  answers  were 
bad. 


The  appellant  filed  a  cross  complaint, 
alleging  that  be  bad  been  the  owner  of 
one-half  of  the  land  (or  25  years;  that  he 
bad  made  valnable  and  lasting  Improre- 
ments  thereon, and  paid  taxes  on  alt  of  the 
land,  aggregating  f 1,000.  The  appellees 
answered  the  cross  complaint,  and  in  the 
fourth  paragraph  of  tbe  answer  alleged 
that  appellant  had  been  In  possession  as 
tenant  In  common  with  their  grantor 
long  before  he  made  the  Improvements, 
and  had  received  the  rents  and  proflta 
for  all  the  land,  amounting  to  98,000,  one> 
half  of  which  belonged  to  the  cotenant, 
and  had  received  and  converted  to  his 
own  use  walnut  trees  and  other  valuable 
timber  growing  thereon  of  the  value  of 
$5iK),  which  Boms  they  asked  to  have 
taken  into  accunnt  and  offset  as  against 
any  snm  allowed  appellant  on  his  claim 
for  fmprovempnts  and  taxes;  to  which 
fourth  paragraph  of  answer  appellant  de- 
murred, and  the  demurrer  whs  overrnled, 
and  this  ruling  Is  tbe  next  alleged  error 
discussed.  Freem.  Coten.  S  610,  lays  down 
this  doctrine:  "As  the  allowance  of  rom- 
pensatlDD  for  ImprovementB  is  in  all  cases 
made  not  as  a  matter  of  legal  right,  but 
purely  from  tbe  desire  of  tbe  court  to  do 
justice,  tbe  eumpensation  will  be  esti- 
mated BO  as  to  Inflict  no  Injury  on  the 
cotenant  against  whom  the  improve- 
meats  are  charaed.  He  will  therefore  b? 
charged,  not  with  tbe  price  of  tbe  Im- 
provements, but  only  with  his  proportion 
of  the  nmount  which  at  tbe  time  of  par- 
tition they  add  to  the  value  of  the  p rem- 
ises.  From  thlsamoDnt  bewlll  also  be  en- 
titled to  deduct  any  sum  to  which  he  may 
have  a  Just  claim  for  use  and  occupation 
of  his  moiety  enjoyed  by  tbe  cotenant 
making  tbe  Improvements."  In  Alleinan 
V.  Hawley,  117Ind.5»2-638.20  N.  £.  Rep. 
441,  this  court  says:  **The  appellant's 
right  to  compensation  for  her  Impnive- 
ments  is  not  a  legal  right,  depending  upon 
a  statute,  but  is  a  right  resting  upon 
equitable  principles,  and  one  which  a 
court  of  equity  will  enforce,"  Tbe  cross 
complaint  pleaded  a  state  of  facts  In  rela- 
tion to  the  occupancy  of  the  land  and  the 
making  of  tbe  Improvements  which  gave 
him  an  eqnltable  right  to  compensation 
for  tliem,  and  tbe  answer,  not  controvert- 
ing the  manner  of  bis  occupancy,  pleaded 
the  fact  that  while  sc  occupying  he  had 
received  the  reiits  and  had  taken  and  used 
valuable  growing  trees,  stating  .  the 
amount  and  value  of  each.  This,  we 
think,  was  anfflcient  to  make  a  good  an- 
swer of  the  counterclaim  that  It  might  be 
taken  into  account,  and  adjusted  In  deter- 
mining what  amount.  It  anything,  was 
due  the  appellant  for  improvements  and 
taxes  alleged  to  have  been  made  and  paid 
by  appellant.  It  would  be  Inequitable 
to  hold,  where  a  cotenant  in  poescs- 
sion  uf  the  whole  land  has  received  the 
rents  for  a  nomber  uf  years,  and  while  he 
BO  holds  the  share  of  rents  doe  bis  coten- 
ants he  makes  Improvements,  that  when 
partition  was  sought  the  tenant  in  pos- 
session could  recover  the  full  value  of  the 
improvements  made  without  deduction 
for  the  rents  received  by  biro,  due  bis  co- 
tenants;  and  we  think  that,  where  a 
tenant  asks  an  allowance  for  improre- 
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meats  made  while  In  poseeflaiOD,  an  answer 
settlnft  up  the  tacts  an  to  the  receipt  ol 
tlie  rents  dne  the  cutenant,  Hbowins,  M 
In  this  caeu,  that  he  had  received  the  rents 
prior  to  the  making  of  the  improvements, 
it  states  a  good  delenee  as  a  counterclaim 
or  set-off  to  the  action  to  uuthorlze  the 
eoort  to  take  Into  account  the  rents  In 
making  the  adjastment.  The  cross  com- 
plaint alleges  a  state  ol  laets  in  relation 
to  the  possession  ol  the  land  and  the 
making  of  iroprorementa  which  in  equity 
entitles  the  occupying  tenant  to  compen- 
sation for  the  improveoientB,  and  the  an* 
swer  sets  np  additional  [acts  showing 
that  while  so  occapylog  the  land  the  ten< 
ant  received  rents  belonging  to  his  eoten- 
ants,  from  which  he  seeks  to  recover  com- 
pensation tor  the  improvements  made, 
which  In  eqntty  and  good  conscience 
should  be  take  into  account  In  determin- 
ing what  amount,  If  anything,  should  be 
charged  against  the  other  tenant  for  Im- 
provements. It  would  be  mnnl'estly  un- 
just and  inequitable  to  allow  the  occupy- 
ing tenant  to  retain  the  share  of  the  rents 
received  by  him,  belonging  to  the  other 
Joint  owners,  and  permit  him  to  collect 
from  ttaem  the  full  amount  and  value  of 
the  Improvementa  made.  We  are  cited  to 
Carverv.Conman,1091nd.647,10N.  E.  Rep. 
667,  as  holding  that  such  an  answer  must 
allege  the  holding  adversely  and  the  oust- 
er of  the  tenant.  The  answer  In  that  case 
alleged  that  fact*  and  It  was  held  good, 
bnt  that  decision  we  do  not  think  In  con- 
flict with  our  conclusion.  Were  It  an  in* 
dependent  action  to  recover  rents,  it 
woald  present  a  different  question,  hut 
this  seeks  only  to  offset  the  rents,  or 
rather  to  have  the  rents  taken  into  ac- 
count in  fixing  the  amonnt,  it  anything, 
that  the  tenant  out  of  possession  ought 
to  pay  for  Improvements,  and  the  answer, 
we  think.  Is  good  for  that  purpose. 

The  next  ruling  of  the  court  complained 
of  Is  in  sustaining  the  demurrer  to  the 
second  and  third  i>aragraphs  of  reply  tu 
the  foortb  paragraph  of  answer  to  the 
cross  complaint.  These  paragraphs  at 
reply  Idea  ded  the  6  and  15  years' statute 
of  limitations  to  the  answer  of  sst-off. 
There  was  no  error  In  this  ruling.  The 
life  of  a  set-off  Is  equal  to  tbnl  of  the  orig- 
inal claim,  and  Is  only  barred  when  the 
original  claim  Is  barred.  Hyatt  v.  Coch- 
ram.  85  Ind.  231. 

The  next  alleged  error  dlscueaed  relates 
to  the  ruling  of  the  court  In  refusing  to 
allow  a  trial  ol  the  whole  ease  by  Jury. 
At  lha  proper  time  the  appellant  "moved 
the  court  for  and  demanded  a  Jury 
to  try  the  Issues  Joined."  This  demand 
was  for  the  trial  of  all  the  issues  Joined 
by  a  jury.  We  are  cited  by  counsel  for 
appellant  to  the  decision  in  Kitts  t.  Wlll- 
aoo,  lOR  Ind.  147, 5  N.  E.  Bep.  400,  as  sup- 
porting the  right  of  appellant  to  a  trial 
by  Jury.  The  decision  of  Kltts  v.  Will- 
son,  supra,  was  modified  to  some  extent 
In  the  case  uf  Martin  v.  Martin,  118  Ind. 
227.  20  N.  E.  Rep.  743.  Whatever  may  be 
the  rule  in  relation  to  the  right  to  trial 
by  Jury  In  partition  where  there  Is  In- 
volved the  simple  question  of  the  right  to 
partition  or  the  quieting  of  the  title,  this 
caae  presenta  a  dUIennt  question.  In  this 


case  issues  sre  also  Joined  on  a  cross  com- 
plaint. The  cross  complaint  and  issues 
Joined  thereon  Involved  matters  of  exclu- 
sive equitable  Jurisdiction.  It  Is  an  ap- 
plication for  an  accounting  between  the 
tenants.  It  Is  an  equitable  right,  which 
appellant  seeks  by  hfs  cross  complaint  to 
have  enforced,  and  an  allowance  made  to 
him  for  the  value  of  Improvements  made 
under  such  circumstances  as  be  in  eqnity 
is  entitled  to  compensation  for.  The  Is- 
sues Joined  tm  the  cross  complaint  were 
triable  by  the  court.  The  demand  being 
for  a  trial  uf  these  issues  as  well  aa  those 
Joined  on  the  complulnt.  It  covered  more 
than  nppellant  was  entitled  to,  and  it  was 
properly  overruled.  Had  appellant  de- 
manded a  trial  of  the  issues  Joined  on  the 
complaint  by  a  Jury,  It  would  have  pre* 
sented  a  dilferent  question.  The  statute 
(section  409,  Rev.  St.  1881)  makes  some 
issues  triable  by  the  court  and  some  tria- 
ble by  the  Jury,  even  when  Julntfd  In  the 
same  action;  and  a  demand  for  u  Jury 
should  only  include  a  demand  for  the  trial 
of  such  issues  as  are  triable  by  a  Jury; 
and,  when  several  issues  are  Joined  In  a 
cause,  some  triable  by  Jury  nnd  some  by 
the  court,  and  a  demand  fur  a  jury  to  try 
all  of  the  Issues  la  made.  It  Is  not  error  to 
refuse  It.  It  Is  a  well-settled  rale  that  a 
motion  must  Include  only  such  relief  as 
the  party  making  it  Is  entitled  to,  else  It 
will  not  be  error  to  overrule  It.  There 
was  no  error  In  refusing  the  appellant's 
demand  for  a  fury  to  try  the  Issues  Joined. 

It  is  contended  that  the  court  erred  In 
Its  conclusions  of  law,  for  the  reason  that 
the  court  finds  the  Improvements  made 
by  appellant  to  be  of  a  certain  value,  and 
that  he  paid  the  Judgment  to  Mrs.  East, 
and  that  there  is  no  conclusion  giving  to 
either  party  any  sum  due  them.  The 
findings  show  the  receipt  by  appellant  of 
a  moeli  larger  snm  for  rent  during  his  oc- 
cupancy than  Is  due  himforlmprovements 
and  sums  paid  by  him,  and  the  appellant 
cannot  complain  thut  the  court  did  not 
conclude  there  was  a  sum  due  him. 

finally.  It  la  contended  that  the  court 
erred  In  overmling  appellant's  objeetloua 
to  the  report  of  the  commissioners,  and 
motion  to  vacate  the  same.  This  alleged 
error  Is  based  on  the  contention  that  the 
commissioners  included  In  their  report 
other  lands  than  those  embraced  in  the 
order  of  the  court,  and  setting  the  same  off 
to  the  appellant ;  that  Is  to  say.  It  Is  con- 
tended that  the  eoromlssloners  embraced 
in  their  report  other  lands  than  those  de- 
scribed in  the  proceedings  and  order,  and  In 
dividing  the  land  they  set  apart  tothe  ap* 
pellant,  and  Included  in  the  description  ol 
the  land  set  apart  to  hlro.  lands  other 
than  those  which  were  being  partitioned, 
and  which  were  not  Included  In  the  parti- 
tion proceedings ;  but  la  this  counsel  are 
In  error.  The  descriptions  In  the  record 
correspond;  at  least  It  is  not  affirmar 
tlvely  made  to  appear  that  they  do  not, 
which  Is  neuessary  to  show  error.  The 
descriptions  In  the  pleading  and  order 
are  general,  the  land  being  designated  by 
governmental  subdivisions,  one  of  whirh 
Is  fractional.  No  number  of  acres  Is 
stated,  and  no  metes  and  boands  are 
given;  while  in  the  report  the  land  la  df- 
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Tided  and  described  by  mete^  and  bounds. 
There  Is  oothing  to  show  affirmatlTely 
that  the  twu  descriptions  do  not  corre- 
spond. They  appear  to  do  bo.  There  Is 
no  error  in  the  record. 
Jodgment  affirmed. 


<ia4  Intl.  442) 

BURNS  T.  WBESNER  et  al. 
(Supreme  Court  of  Indiana.   Hay  12,  1893.) 
Dbbd — CossTRooTioN— Injunction  —Pkouibitiok 

or  TRA»flFBR  OF  FUROHASB-MONET  £4OTE0  —  AO- 

TioK  BT  Gkantbb  lit  Possession. 

1.  A  deed  redted  that  the  grantors  "con- 
vey and  warrant"  to  B.  "a  life  estate  in  the  fol- 
lowinff  real  estate,"  (describios  it,)  and  "herebj 
convey  the  said  real  estate  to  the  said  B.,  to  be 
held,  used,  and  occupied  for  and  during  the  nat' 
oral  life  of  the  said  B.,  and  at  the  death  of  the 
said  B.  to  the  children  of  the  body  of  the  said 
B.  in  fee  Bimple."  Held,  that  such  deed  con- 
veyed to  B,  life  estate  only,  since  "children"  is 
a  word  of  purchase,  and  not  of  limitation. 

2.  Where  an  insolvent  nonresident,  owning 
a  life  estate  only  in  land,  fraudulently  repre- 
sents to  her  grantee  that  she  owns  it  in  fee  sim- 

Ele,  and  receives  in  cash  the  full  value  of  her 
fe  estate,  a  court  of  equity  will  enjoin  the 
transfer  by  the  grantor  of  unmatured  pur- 
chase money  notes  la  poBsession  of  a  resident 
of  this  state,  though  plaintiff  is  in  possession 
of  sndi  real  estate,  ^ce  he  is  entitled  to  pos- 
session during  the  life  of  the  grantor,  and  the 
same  is  not  adTerse. 

Appeal  from  circuit  court,  Wabash  coun- 
ty: J.  D.  GoQuer,  .Tudge. 

Action  by  Auderflon  W.  Bams  against 
Kobert  Weesner,  Elizabeth  S.  Brady,  and 
John  M.  Brady  Co  enjoin  the  transfer  by 
defendant  EUxabeth  S.  Brady  ol  certain 
notes  executed  to  her  by  plain  tlfi  In  con- 
nideration  of  eerrnin  land  conveyed  by  her 
to  bim,  and  to  cancel  such  notes  and  a 
mortgage  given  to  secure  the  sarae. 
Prom  a  Judgment  lor  defendants,  plaintiff 
appeals.  Reversed. 

Kidd  &  Hunter,  for  appellant.  0.  W. 
Wesner,  for  appellees. 

0OFF£¥.  0.  J.  On  the  22d  day  of 
March,  1875»  Joblel  Weeaner  and  wife  exe- 
cuted to  the  appellee  Blliabetb  S.  Brady  a 
deed  of  conveyance,  the  material  parts 
of  which  are  asfollows:  "This  Indenture, 
made  this  day,  witnesseth  that  Joblel 
Weesner  and  Nancy  Weesuer,  his  wife,  of 
Wabash  county,  in  the  state  of  Indiana, 
convey  and  warrant  to  Elisabeth  S.  Bra- 
dy, of  the  same  county  and  state,  for  and 
in  consideration  of  natural  love  and  af- 
fection, a  life  estate  in  the  follovring  real 
estate  In  Wabash  county.  In  the  state  of 
Indiana,  to  wit:  The  north  half  of  the 
south  half  of  the  northeast  quarter  of  sec- 
tion 6.  township  26  north,  of  range  6  east. 
The  said  Joblel  and  Nancy  Weeaner  here- 
by convey  the  said  real  estate  to  the  said 
Elliabetb  S.  Brady  to  be  held,  useil,  and 
occupied  for  and  during  the  natural  life 
of  the  said  Elizabeth  S.  Brady,  and  at 
the  death  of  the  said  Elizabeth  S.  Brady 
to  the  children  of  the  body  of  the  said 
Elizabeth  S.  Brady  In  fee  simple. "  On  the 
15th  day  of  August.  1889,  Elisabeth  S. 
Brady  and  ber  husband,  John  M.  Brady, 
sold  and  conveyed  by  warranty  deed  to 
the  appellant  tbe  entire  8.    of  the  N.  B. 


of  section  5,  in  township  26,  range  6  E. 
his  action  was  brought  by  the  appellant 
against  the  appellees  to  enjoin  tbem  from 
transferring  certain  of  the  notes  executed 
by  tbe  appellant  tu  Elizabeth  S.  Brady  for 
a  part  of  the  agreed  purchase  price  of  tbe 
land,  payable  In  a  banb  In  this  atate.  and 
to  obtain  a  decree  canceling  such  notes 
and  a  mortgage  executed  to  secure  the 
payment  of  ttia  same.  It  is  allied  in  the 
complaint,  among  other  things,  that  the 
appellee  John  Brady  was  the  owner  In 
fee  of  one  40  of  tbe  RO-acre  tract  above  de- 
scribed, while  bis  wife,  Elizabeths.  Brady, 
was  tbe  owner  of  a  life  estate  In  the  re- 
maining 40  acres,  with  a  remainder  over 
to  her  children;  that  the  appellant  pur- 
chased from  JohnBrady  tbelandsoowned 
by  him  for  tbe  agreed  price  of  fl,SOU,  and 
paid  him  ther^or  In  cash;  that  tbe  said 
Elisabeth  falsely  and  fraudulently  repre- 
sented to  the  appellant  that  she  was  tbe 
owner  in  fee  of  tbe  other  40-acre  tract, 
and  that  he,  being  Ignorant  of  the  facts, 
and  not  having  tbe  means  of  knowing 
them,  relied  on  such  representation,  and, 
believing  It  to  be  trne,  and  relying  there* 
on,  purchased  said  40-acre  tract  from  her 
at  tbe  agreed  price  of  91,700,  paying  there- 
on the  sum  of  f760  in  cash,  and  execut- 
ing his  notes  for  9950,  the  remainder  of 
tbe  purchase  price,  payable  in  a  bank  in 
this  state;  that  said  John  and  Elisabeth 
Brady  executed  to  bim  a  general  warran- 
ty deed  for  the  whole  of  said  80-aere  tract 
of  land;  that  said  Elisabeth  had  no  title 
to  said  land,  except  such  as  was  conveyed 
to  her  by  the  deed  above  set  out;  ttaat 
three  of  the  notes  executed  tor  the  land 
above  named  are  nut  due,  and  that  tbe 
said  Elizabeth  la  about  to  transfer  them 
to  Innocent  purchaat^rs  for  value;  that  tbe 
appellee  Weesner  has  tbe  notes  In  his  poa- 
eesRlon,  and  is  a  resident  of  tbe  state  of 
Indiana,  while  tbe  said  Elizabeth  andjohn 
Brady  are  nonresidents  of  the  atate;  that 
the  9750  so  paid  by  tbe  appellant  to  Elis- 
abeth Is  the  full  value  of  ber  life  estate  in 
said  land,  and  that  she  has  three  children 
who  own  tbe  fee  In  the  40  acres  so  sold 
and  conveyed  bybertotheappellant;  that 
tbe  appellant  bas  often  demanded  a  sur- 
render of  snld  notes,  which  has  been  re- 
fused, and,  if  he  Is  compelled  to  pay  the 
same.  It  will  be  a  total  loss  to  him,  as  the 
appellees  are  nonresidents  of  the  state, 
and  are  Insolvent.  Prayer  that  Ellzabetb 
be  enjoined  from  transferring  the  notes  un- 
til tbe  title  to  the  land  be  perfected,  or  un- 
til appellant  be  secured  against  loss.  The 
appellant  also  offers  to  reconvey  tbe  land 
and  account  tor  the  rents  and  profits  up- 
on a  return  uf  tbe  money'  paid  by  him. 
To  this  complaint  the  circuit  court  sus- 
tained a  demurrer,  and,  the  appellant 
electing  to  stand  upon  bis  complaint,  tbe 
appellees  had  Judgment  for  costs. 

The  propriety  of  this  rnling  presents  tbe 
only  question  for  our  consideration.  We 
are  of  the  opinion  that  the  deed  above  set 
out  did  not  convey  to  Elizabeth  H.  Brady 
a  fee-simple  interest  In  the  land  therein 
described.  It  was  evidently  tbe  Intention 
of  tbe  grantors  to  limit  her  interest  to  a 
life  estate  only,  leaving  tbe  fee  to  ber 
children.  Tbo  words  "heir"  or  "heirs  of 
the  body"  are  words  of  limitation,  bat 
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tbe  words  "child"  or  "children* are  words 
of  pareliaae.  Andrews  v.  Spnrlln,  85  Ind. 
263;  Tinder  T.  Tinder.  181  Ind.  881,80  N.  E. 
Bep.  1077;  Jaekson  t.  Jackaon.  127  Ind. 
846,  26  N.  E.  Bep.  807;  Oweo  T.  Cooper,  46 
Ind.  634;  MlnloK  Oo.  r.  Beckiehdmer,  103 
Ind.  76. 1  N.  E.  Bep.  202;  Sblmer  v.  Mann» 
99  Ind.  190.  The  deed  ander  Immediate 
eunelderation  is  not  governed  by  the  rale 
In  Sbelley's  Catie.  The  general  rule  Is  that 
a  parchaser  of  land,  while  be  mmnlns  In 
poBsessfon*  cannot  reBlst  tbe  payment  ot 
the  agreed  parchase  price  on  the  gronnd 
that  tbe  title  attempted  to  be  conveyed  to 
him  la  Imperfect,  for  the  reafioo  that  snch 
title  may  become  perfect  under  tbestatnte 
oC  Hmltatlona.  Tbls  case,  however,  la  not 
governed  by  tbe  genera)  rnle,  for  tbe  ap- 
pellant has  no  adveroe  posseBslon.  He  Is 
entitled  to  the  pusaenRion  of  the  land  dur- 
ing the  natural  life  of  Elliabcth  S.  Brad;, 
and  sneta  posseflsion  la  not  ad  rente  to  the 
owners  of  the  fee,  who  are  ber  children. 
They  have  no  right  to  tbe  poHfteasion  of 
the  land  during  ber  life.  If  It  be  true,  as 
alleged  in  tbe  complaint  and  admitted  by 
tbe  demurrer,  that tbeappellant,  bj  means 
of  a  fraud  practiced  upon  blm  by  Elisa- 
beth 8.  Brady,  was  Induced  to  parchase 
from  ber  the  fee  to  tbls  land,  when  in  fact 
she  owned  a  life  estate  only;  that  he  bos 
folly  P4ld  ber  for  tbe  value  of  her  life  es- 
tate; and  tbat  she  and  her  husband  are 
nonresidents  of  tbe  state,  and  are  insul- 
vent,  so  that  tbe  paymeut  of  aay  further 
sum  will  beatotai  Insa  to  the  appellant,— 
be  should  have  relier.  Before  he  Is  re- 
quired to  pay  any  further  snm.pgulty  and 
good  conscience  require  that  be  should  be 
secured  against  loHH.and  In  tha  mean  time 
Elisabeth  S.  Brady  shuuM  be  enjoined 
from  transferring  the  uotea  to  an  inno- 
cent parcbnser.  Crowfoot  r.  Zink.  SO  Ind. 
446;  Traster  ▼.  Snelson,  29  Ind.  90;  Fehrie 
T.  Turner,  77  Ind.  IS30:  Wlmberg  v. 
Schwegemau.  97  Ind.  52M.  In  onr  opinion, 
the  circuit  court  erred  In  sustaining  the 
demurrer  to  the  appellant's  complaint  in 
this  case.  JudKmeAt  reversed,  with  direc- 
tions to  tbe  circuit  court  to  overrule  tbe 
demurrer  of  the  appellee  to  the  appel- 
lant's complaint,  and  ri>r  further  proceed- 
ing not  Inconsistent  with  this  opinion. 


<XB  Infl.  HH> 
BUSHABT  CAB-WOBKS  CO.  et  sl.  T. 
BLUS  et  al.l 
/Supreme  Conrt  of  Indiana.   May  11,  1893.) 
QL'iETi:to  Title— Re»  Judicata. 
An  action  to  qafet  title  to  lands  con- 
veyed on  conditioDB  subsegueDt,  because  of  a 
breach  of  aaoh  conditions,  was  dleialBBed  with- 
out prejodtce,  on  the  ground  that  the  complaiot 
stated  the  date  of  re-enti?  as  preceding  the 
date  of  the  breach.   Held,  that  such  action  and 
judgment  therein  do  not  bar  another  action  for 
the  same  relief,  allegins  a  subsequent  breach 
and  re-entry. 

Appeal  from  circuit  court,  Elkbart  coun- 
ty;  J.  8.  Frazer,  tipeclal  Judge. 

Action  by  John  VV.  KMIh  and  others 
against  tbe  Elkhart  Car- Works  Company 
and  otbem  to  quleC  title.  Plnlnttrfs  bad 
Judgment,  and  defendauta  appeaL  Af- 
firmed. 

■BahMring  doiUd. 


Baker  &  Baker,  for  appellanta.  Wllaon, 
Davis  A  Wilson,  for  appellees. 

HACKNEY,  J.  Tbe  error  assigned  la  in 
the  cnncluBlons  of  law  upon  the  facta 
specially  found.  Tbe  facts  so  found  are. 
In  snbstaace,  as  follows:  On  the  1st  day 
of  December,  1881,  Jacob  B.  Ellis  and 
others  owned  a  tract  of  land  within  the 
elty  of  Elkbart,  and  on  tbat  day  con- 
veyed 15  acres  thereof  to  tbe  appellants 
for  the  consideration  alone  ot  the  defea- 
sance stated  In  tbe  deed  of  conveyance  bm 
foBows:  "This  deed  Is  executed  on  condi- 
tion that  If  the  grantee  or  ber  grantee  or 
assignees  shall  at  any  time  within  three 
years  from  this  date  fall,  neglect,  or  refuse 
to  use  said  real  estate  for  the  mann- 
laotnre  uf  cars  for  tbe  term  of  six  consecu- 
tive months  at  a  time,  said  real  estate 
shall  revert  to  tbe  grantors.  This  deed  la 
also  exKuted  upon  the  condition  that 
none  of  said  real  estate  shall  be  used  fur 
the  erection  of  tenant  or  residence  houses 
within  fifteen  (15)  years  from  this  date." 
The  deed  of  conveyance  was  recorded,  the 
appellate  company  went  Into  posseeaton, 
expended  $22,000  iD  building  and  ma- 
chinery, cast  8,000  ear  wheels,  and  on  the 
8d  day  of  July.  1882,  completed  one  hand 
car.  On  said  day  said  company  had  be- 
come Insolvent,  and  on  the  lOtb  day  o! 
that  month  all  of  Its  properly  was  aelzed 
upon  writs  of  attachment  In  favor  of 
various  creditors,  and  was  thereafter 
sold  for  the  payment  of  Its  debts.  Since 
July  to.  1S82.  Bdld  company  has  done  no 
business  whatever,  and  has  had  no  oiHeer 
renlding  withia  this  state,  but  has  ever 
Bfnce  said  date  wholly  abandoned  said  16 
acres  fur  all  purposes.  That  on  the  lltb 
day  of  July,  1882,  salt]  grantors,  by  agent, 
re.entered  upon  said  premises,  and  de- 
mended  ot  the  secretary  and  treasurer  of 
said  company— tbe  only  ofBcer  thereof 
upon  the  premises— a  reconveyance  of 
said  premises  according  to  the  conditions 
in  said  deed,  and  by  reason  of  the  failure 
of  said  company  to  comply  with  said  con- 
ditions. That  said  agent  was  thereupon 
Informed  by  said  officer  that  sold  com- 
pany could  no  longer  periorm  said  uondl- 
tiuns,  owing  to  Its  Insolvency,  but  that 
be,  fiaid  otticer.  was  unable  to  deliver  pos- 
session  or  execute  a  deed  of  said  lands. 
Thereafter,  and  on  said  day,  appellees 
died  their  cause— No.  664— aRalnsC  said 
company  for  posseaston  and  to  qolet  tbe 
title  to  said  lands  under  said  conditions, 
and  the  alleged  failure  to  comply  with 
said  conditions.  On  Septmeber  SO,  1883. 
CharlcH  W.  Fish  boarae  receiver  of  said 
company  without  the  consent  of  appel- 
lees, and  he  was  thereafter,  on  petition, 
made  a  defendant  In  said  cause  No.  564. 
hut  has  at  no  time  taken  pusseBaion  ol 
said  lands,  nor  has  be  performed  any  act 
as  receiver,  exceiiting  tbe  defense  of  appel- 
lees' serural  suits.  In  tbe  action  so  com- 
menced a  demurrer  was  sustained  to  the 
complaint,  from  which  ruling  the  appel- 
lees herein  appealed  to  the  supreme  court, 
aud  scoured  a  reversal  for  the  error  In 
aald  nillus.  Ellis  v.  Car<WorkH  Co.,  87 
Ind.  247.  On  tbe  28lh  day  ot  April.  1888. 
the  appellees  again  entered  upon  said 
premises  to  daiuand  pusseinlfMi  and  neon- 
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Teyaoee  becaaae  of  the  breach  ol  said 
condltioDS,  but  fnand  no  one  apoa  tbe 
premises  ur  elsewhere  frum  whom  to 
make-Buch  demand,  and  thereapoD  they 
asserted  their  right  to  possesion  and 
ownership  of  said  premises.  Thereafter, 
and  on  said  day,  appellees  herein  cora- 
menced  another  actlon~No.  923— against 
these  appellants  to  quiet  title  and  for 
rlamagefl,  and  while  the  same  was  pend- 
ing It  was,  on  the  6th  day  of  March.  1886, 
raatnully  agreed  between  the  parties  tbac 
said  cause  No.  664  should  be  dropped  from 
the  docket  until  and  to  abide  the  final  din- 
position  of  No.  923.  Dpon  a  trial  of  cause 
No.  928  the  appellees  socceeded,  and  said 
appellants  appealed  to  the  supreme  court, 
where  said  Judgment  was  reversed  (or  a 
clerical  error  found  In  the  complaint,  (Car- 
Works  Co.  V.  Ellis,  113  Ind.  215,  15  N.  £. 
Hep.  249,)  and  by  direction  of  tbe  supreme 
court  said  Judi^ment  was  arrested. 
Thereafter,  on  March  7, 1888,  said  causes 
No.  664  and  No.  U23  were  dtamissed  wttb- 
ont  prejudice,  and  later,  on  tbe  same  day. 
appellees  agaia  re-entered  upon  said 
premises  for  tbe  purpose  of  demanding 
possession  and  reconveyance  of  said 
lands,  but  again  foaod  no  one  from  whom 
to  make  such  demand,  and  they  again 
asserted  their  claim  of  ownership  to  said 
lands,  and  thereafter,  by  leave  nf  the 
proper  court,  brought  this  action,— No. 
2,818.  It  is  further  found  that  from  July 
11,  1882,  said  -Tobn  W.  Ellis  had  been  In 
possession  of  Buld  lands  lor  tbe  purpose  of 
taking  care  of  the  same  until  the  title 
could  be  finally  adjadged,  and  that  be  has 
paid  the  taxes  thereon;  that  the  said  15 
acres  were  at  no  time  separated  and 
fenced  apart  from  tbe  other  portions  of 
appellees'  farm,  but  while  occupied  by 
said  company  were  used  by  appellees,  and 
during  the  last  three  or  four  years  they 
bare  plowed  and  nned  parts  ol  them  for  a 
garden  patch.  At  all  times  since  April  28, 
1883,  appellees  have  claimed  the  right  to 
be  in  possession  of  said  15'acre  tract  on 
account  of  the  condition  In  said  deed,  tbe 
failure  of  the  company  to  comply  there* 
with,  and  because  of  said  abandonment 
thereof.  It  Is  further  found  that  neither 
of  tbe  appellees  at  any  time  ever  deforced 
from  snid  premises  said  car-works  com- 
pany, or  any  one  representing  said  com- 
pany, nor  have  they  at  any  time  or  in  any 
manner  Interfered  with  tbo  occupancy, 
□se,  or  control  of  by  said  company,  or 
any  one  actlug  (or  It,  of  said  land  3, 
further  than  os  herein  found.  Said  lands 
are  worth  96.000, independent  of  the  build- 
ings, which  buildings  have  gone  into 
decay,  and  are  of  little  value,  if  any. 
Since  the28tb  day  of  April.  1888,  no  suit 
has  ever  been  brought  for  the  bnmeh  of 
said  conditions,  and  nu  Judgment  In 
favor  of  the  appellants  was  ever  rendered 
on  a  trial  of  the  merits.  It  is  concluded 
that,  as  a  queBtlon  of  law  upon  said 
facts,  appellens  are  entitled  to  piissession, 
and  to  have  their  title  to  said  lands 
quieted. 

Tbe  appellants  inalst  that  the  pendency 
of  cause  No.  564,  and  the  claim  therein 
that  tbe  forfeiture  occurred  on  thelltb 
day  of  Jaly.  IStffi,  estopped  tbe  appellees 
to  bring  aoT  other  action  claiming  the 
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forfeiture  at  some  later  date  daring  the 
pendency  of  said  action.  It  will  be  seen 
that  no  action  was  pnnding  when  this 
cause  was  Instituted,  and  no  recovery 
bad  ever  been  secured  or  trial  had  upon 
the  merits  of  the  controvtsrey  between  tbe 
parties.  Causes  No.  564  and  No.  923  had 
been  dismissed  without  prejudice  before 
tbe  complaint  herein  waa  filed.  Tbe  Issue 
was  made  by  general  denial  to  a  com- 
plaint asserting  a  forfeiture  by  failure  to 
makH  cars  during  each  period  of  six 
months  from  the  1st  day  of  December, 
1881,  up  to  December  1.  1884.  No  plea  nf 
former  adjudication  or  other  action  pend- 
ing was  filed,  and  no  issue  of  estoppel 
was  tendered.  In  tbe  first  action  the 
court  finds,  and  we  believe  correctly,  tbat 
the  appellees  stated  in  their  complaint  a 
good  cause  of  action,  and  that  the  circuit 
court  erred  In  sustaining  appellants*  de- 
murrer to  it.  The  second  action  failed  be- 
cause tbe  complaint  erroneously  stated 
the  date  of  the  alibied  reentry  as  preced- 
ing tbe  date  of  the  breach  of  tbe  condition 
subsequent,  as  found  by  tbe  court.  Tbe 
case  as  reported  In  118  Ind.  315, 16  N.  E. 
Bep.  249,  Is  in  harmony  with  that  finding. 
This  court,  in  tbat  case.  Intimated  tbat 
if  It  should  appear  that  tbe  re-entry  pre- 
ceded the  breacb  of  the  condition  subse- 
quent, and  that  If  it  further  appeared 
that  by  sueb  re-entry  sncb  breach  waa  In- 
evitable, the  grantor  could  not  r^aln  the 
estate.  There  only  a  question  of  pleading 
was  in  review,  while  bere  it  appears  that 
tbe  demand  and  re-entry  were  both  long 
after  tbe  breach,  and  there  is  no  finding 
tbat  any  claim  of  the  appellees  precipi- 
tated the  appellants*  (allure  or  the  breach 
ot  the  condition  subsequent  We  must 
therefore  presume  against  the  ezlRtence  of 
any  sncb  fact.  It  is  earnestly  urged  that 
the  assertion  of  antagonistic  clnlmR  as  to 
the  time  of  tbe  forfeiture  precludes  the 
appellees;  that  having,  in  the  first  cause, 
alleged  the  breach  on  thelltb  day  of  July, 
1892,  they  cannot  now  allege  and  recover 
upon  a  later  breach;  that  to  permit  sncb 
a  course  would  give  sanction  to  the  prac- 
tice of  "blowing  hot  and  cold  In  the  saratj 
breath."  We  are  aware  of  the  rule,  in 
support  of  whlcb  appellants'  authorities 
stand,  that  one  may  not  recover  upon 
one  theory,  or  upon  one  conntractlon  of 
his  contract,  and  then  repudiate  the  re- 
covery and  his  own  eonstrucUon  of  the 
contract,  and  pursue  anutber  remedy  or 
a  different  construction  ot  the  same  con- 
tract. As  was  said  In  Birch  v.  Wright,  1 
Term  R.  378,  it  **  would  be  blowing  both 
hot  and  cold  at  tbe  same  time, by  treating 
tbe  possession  of  tne  defendant  as  that  of 
a  trespasser  and  that  of  a  lawful  tenant 
during  the  same  period."  So  In  Jones  t. 
Carter,  15  Mees.  ft  W.  718,  the  lessor  sued 
In  ejectment  on  the  ground  of  alleged  for- 
feiture of  tbe  lease,  and,  pending  that  ac- 
tion, sued  for  rents  subsequently  accruing 
under  the  lease.  Nothing  Is  clearer  than 
that  he  could  not  at  one  time  stand  opon 
the  forfeiture  and  enforce  the  lease  in  its 
fullest  effect.  These  cases,  and  others  o( 
the  class,  are  not  in  point  here,  as  It  ap- 
pears that  the  appellees  occupy  no  such 
inconsistent  positions.  To  glTS  full  effect 
to  the  mle  songht  to  be  here  enforced 
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would  establfeb  aach  narrow  technicality 
In  pleadluK  that  to  pnrHoe  an  erronetius 
remedy  wlthoot  recovery,  and  without 
detriment  to  the  adversary.  woQld  In- 
volve the  low  of  the  proper  remedy,  and 
tbe  reaping  a  rich  harvefit  by  the  udver- 
aary  whose  liability  la  defeated  by  the 
hurmlesa  mistake  <>f  the  claimant.  Fortu- 
nately GUI  Code  has  more  liberal  objects, 
and  the  practice  tolerates  no  eucb  harsh 
peoalttes  for  the  Inadvertences  and  mis- 
takes of  the  pleader.  We  find  no  error  for 
which  reveraal  nbonld  be  had,  and  the 
Jndgment  of  the  lower  court  Id  affirmed. 

dU  Ind.  421} 

CIjABK  et  aL  v.  HILLIS. 
(Snpreme  Oomt  of  Indiana.  May  10, 1898.) 

Dasl}— COKBTBtJCTIOK— fiSTATB  CONTBTXP— JUDQ- 

iiBNT— Validity— Notice. 

1.  Undw  a  oonveyanee  of  land  to  tlie  cranr 
tee  to  hold  "during  the  term  of  her  natoru  life, 
and  aftw  her  death  to  revert  to  me  and  my 
heirs,"  the  fee  in  the  land  remains  in  the  gran- 
tor:  and  where  the  grantor  dies  before  the 

SEintee  the  land  may  be  sold,  sabject  to  the 
e  estate,  to  pay  the  debts  of  the  grantor. 

2.  Where  the  record  in  proceedmgs  for  the 
sals  by  an  administrator  oi  a  decedent's  land 
shows  notice  by  publication  and  jwsting  of  the 
pendency  thereof,  the  absence  from  the  files  of 
the  notice  will  not  defeat  the  presumption  that 
it  was  the  proper  notice. 

8.  Where  the  record  recites  facts  showing 
that  legal  notice  was  given  of  the  sale  of  a  de- 
oedmf  8  land,  the  fact  that  the  conrt  raroneons- 
ly  directed  sale  without  notice  does  not  affect 
the  validity  of  the  sale. 

4.  Notice  by  publication  to  "   Clark" 

«f  the  pendens  of  proceedings  is  not  binding 
on  "Helen  L  Glark,'^  and  she  may  attack  the 
proMedings  collaterally. 

Appeal  from  drcalt  court,  ClintoD 
county. 

Action  by  James  M.  Clark  and  others 
aeaiuBt  Benjaoiln  F.  UIUIh.  Defendant 
bad  Judgment,  and  plalntlffi  appeal.  He- 
versed  lu  part  only. 

J.  N.  mms  &  .Son,  for  appellants.  P.  W. 
<jard,  for  appellee. 

HACKKEY.  J.  On  the  28tb  day  of  July, 
1868.  James  Clark  was  nnuianied,  and 
then  owned  an  80-acre  tract  of  land  In 
Clinton  county,  of  which  he  made  convey- 
ance to  hia  mother,  Catherine  Clark,  a 
widow.  The  deed  of  conveyance  contains 
the  following  description  of  the  estate  In 
said  lands  conveyed:  "To  have  and  to 
bold  unto  the  said  Catherine,  for  tbe con- 
sideration aforesaid,  darinff  the  term  of  her 
natural  life,  and  after  her  death  to  revert 
to  me  and  my  heirs."  Thereafter  said 
James  intermarried  with  Lurlnda  Collom, 
and  by  her  he  had  the  following  children  : 
Amasla.  Jamea  M.,  Mallnda,  Dnlcenla  A., 
Hden  I.,  and  Elisa  J.  £<atnr  said  James 
and  wife  were  divorced, and  still  later  said 
James  died  intestate  in  said  county.  After 
the  death  of  said  James,  said  Amasla  de- 
parted this  life  Intestate,  with  no  other 
betrs  than  his  mother  and  his  said  brother 
and  sisters.  On  the  18th  day  of  Februa- 
ry, 1K71,  the  administrator  of  the  estate 
of  aald  James  petitioned  tbe  proper  conrt 
to  sell  a^ld  landa,  subject  to  a  life  estate 
in  said  Catfaerliie  OarlE,  for  tbenayment 


of  the  debts  of  said  Je  ntes,  deceased.  Said 
petition  set  out  the  names  of  tbe  surviv- 
ing children  of  said  James  as  Aniaila, 
Malinda,  Elisa  Jane,  Dnlcenla  Alice,  James, 
Minerva,  and  Janiea  Marlon  Clark,  and 

 Clark,  inclndiofc  Jane  Minerva  and 

~.~Clurk,not  his  children,  and  omit- 
ting Helen  I.,  his  daughter.  The  record 
recites  that  at  a  subsequent  term  of  court 
the  administrator  made  nroof  of  the  pub- 
lication and  posting  of  notices  of  the  pen- 
dency of  said  petition.  Appralaera  were 
appointed  and  sworn,  and  reported  an 
appraisement  of  said  lands  at  91,600.  The 
administrator  was  ordered  to  file  an  ad- 
ditional bond  in  double  the  appraised 
value  of  eald  lands,  and  the  record  recites 
tbe  filing  and  approval  by  tbe  court  of 
such  bond,  with  Jeremiah  K.  Clark  as 
surety.  Thereupon  tbe  court  ordered  a 
private  sale  of  said  lands  withont  notice. 
At  a  snbsequent  term  of  conrt  the  ad- 
ministrator reported  under  oath  that  he 
had  given  notice  of  the  time,  tbe  terms, 
and  lands  to  be  sold  by  publication  of 
three  weeks  successively  In  a  named  week- 
ly newspaper  of  said  county,  and  by  post- 
ing printed  notices  in  flye  pnblie  places  In 
said  county,  three  of  which  were  In  the 
township  where  said  lands  were  situated; 
and  that  pursuant  thereto  he  sold  said 
lands  to  AnilrHvllle  HltUs  for  tbe  appraised 
value.  The  sale  was  approved,  the  deed 
executed  and  coDflrmeS,  and  tbe  purchase 
money  paid.  Catherine  Clarb  died  Octo- 
ber 21, 1887.  Tbe  appellants,  theflvellving 
children  of  said  James  Clark,  and  said 
Lorinda  Clark,  mother  of  said  children, 
seek  to  recover  said  lands,  and  to  qnlet 
the  title  thereto  In  themselves.  Tbe  appel- 
lee claims  under  Andrevllle  HIlIls,  and  suc- 
ceeded in  the  lower  court.  No  question  Is 
properly  made  In  this  court  as  to  tbesutfl- 
ciency  of  tbe  pleading,  but  tbe  errors  as- 
signed are  upon  tbeovemiling  of  tbe  Joint 
motion  of  all  of  the  appellants  for  a  new 
trial,  and  of  the  separate  motion  for  a 
new  trial  by  Helen  1.  Clnrk. 

It  Is  contended  by  the  uppellauts  that 
James  Clark,  at  his  death,  held  no  title, 
legal  or  equitable,  In  aald  lands,  subject  to 
sale  for  tne  payment  of  his  debts;  and 
that  the  sale  by  the  administrator  was 
void,  even  If  said  James  held  an  interest 
subject  to  sale  for  tbe  payment  of  his 
debts.  The  argument  upon  the  f1r.it  con- 
tention Is,  as  we  understand  It,  that  the 
deed  by  James  to  his  mother  suspended 
the  fee  during  her  lifetime,  and,  after  Test- 
ing a  life  estate  in  her,  conferred  such  re 
mainder  at  ber  death  upon  said  James  and 
hie  heirs;  that  the  death  of  James  before 
the  extinction  of  the  life  estate  took  him 
out  of  the  line  of  the  "reversion,"  and  left 
only  such  of  hie ''heirs"  as  survived  hIa 
mother  to  takethe  "revei-slon."  Numer- 
ous anthoritles  are  cited  as  supporting- 
this  argument,  bnt  we  believe  them  to  be 
Inapplicable  to  the  necessary  construction 
of  the  deed  in  question.  Tbe  deed  con- 
ferred no  title  on  James.  He  held  tbe  full- 
est title  known  to  the  law,  and  from  it 
he  carved  a  life  estate,  and  conferred  that 
upon  his  mother.  He  had  no  "heirs,"  and 
upon  tbe  expiration  of  tbe  life  estate  noth- 
ing remained  tct  revert,  because  nothing 
more  liad  passed.  The  remainder  never 
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paB8i>d  from  Jamea,  but  continaed  In  him 
until  hlB  death,  when,  It  is  found,  he  hnd 
helra  to  Inherit  that  remafuder,  and  hold 
It  subject  to  aald  life  estate,  and  subject  tu 
the  pa  J  meat  of  the  debts  of  ?&ld  James. 
Tben  Is  little  room  furtheeonteatioa  that 
such  Interest  of  Jamea  was  a  "contlnsent 
remainder. "  The  case  of  Stephens  v.  Er- 
ana,  80  Ind.  39,  cited  by  counsel,  defines  a 
conttagent  remainder  as  "an  laterest  In 
remainder,  limited  to  take  effect  either  to 
a  dubious  and  uncertain  person  ur  upon 
a  dubious  and  aacertaln  efeot.**  If  the 
deed  had  been  from  another  to  Catherine 
for  life,  with  the  remainder  over  to  James, 
expresHed  In  the  form  we  find  It  In  the 
deed  of  James,  we  routd  doubt  Its  con- 
struction as  conferring  upon  James  a  con* 
tlngent  remainder.  There  are  no  expres- 
sions of  contingency  In  the  deed.  It  has 
often  been  held  that  a  bequest  to  one  "If 
llTtng,"  means  If  living  during  the  life  of 
the  testator.  But  here  the  estate  parted 
with  is  but  a  life  estate,  and  the  remain* 
der  In  fee  continues  In  James,  and  Is  de- 
pendent upon  no  contingency.  The  ex- 
presafoo,  "to  revert  to  me  and  my  hefrs," 
is  nut  a  granting  term,  and  cannot,  there- 
fore.creates  a  limitation.  The  law  favors 
vested  remainders,  and  Ignores  the  rule 
that  the  fee  may  stand  In  abeyance  or  be 
suspended.  Amos  v.  Amos,  117  Ind.  87,  19 
N.  £.  Rep.  G4S.  In  Boone  ou  Real  Pi-oper- 
ty  (section  18)  it  Is  said  that  the  law  does 
nut  permit  states  to  be  in  abeyance,  ex- 
cept in  cases  ol  neccaalty,  and  it  has  been 
said  that  the  doctrlneot  a  feeln  abeyance  Is 
not  now  the  law  of  real  property.  Shef- 
field V.  Batcllffe.  Hob.  888;  Buckaport  v. 
Spofford.lSMe.  49'^;  Donovan  v.  Pitcher, 
63  Ala.  411;  Fearne,  Bem.  351.  361;  Wil- 
liams, Beal  Prop.  256;  Sands  v.  Lynliam, 
27Grat.  291;  Mooras  v.  White,6  Jobns.Cb. 
360,  365. 

The  validity  of  the  sale  by  the  adminis- 
trator is  attacked  opon  the  following 
grouods:  (1)  The  name  of  Helen  1.  Clark 
was  not  stated  In  the  petition  for  an.  oiv 
der  of  sale.  (2)  The  sale  was  ordered 
without  notlf^e,  the  land  being  valued 
at  S1.600.  (S)  That  no  additional  bond  Is 
on  file.  (4)  All  of  the  appellants  except 
Jjorlnda  CJark  were  minors  when  the  or- 
der was  made.  (5)  No  guardian  ad  litem 
was  appointed  tor  the  minurs.  (6)  No 
notice  was  given  of  the  pendency  of  the 
petition.  (7)  Appellants  were  not  called, 
and  defaulted  in  said  proceeding  to  sell. 
(8)  There  was  no  legal  appraisement. 

We  have  stated  the  substance  of  all  of 
the  evidence  in  the  ruufe,  which  consists  of 
agreed  facts  and  the  record  of  the  proceed- 
ings to  sell  by  said  administrator.  From 
the  record  of  the  proceedings  to  sell  Helen 
I.  Clark  is  not  named  as  an  heir  of  said 
James,  but  the  other  children  are  named, 
and  must  be  treated  as  parties.  If  the 
record  wore  silent  on  the  subject  of  notice 
to  those  who  were  parties  to  the  proceed- 
Ing.lt  would  be  presumed  that  such  notice 
had  been  given.  Doev.  Harvey, Bind. 104; 
Gerrard  v.  Johnson,  12  Ind.  636;  Hawkins 
V.  Ragan,  20  Ind.  193;  Abdll  v.  Abdil,  33 
Ind.  463;  Ayers  v.  Harsh  man,  66  Tud.  291; 
Crnno  V.  Kimmer,  77  Ind.  215;  Horner  v. 
Doe,  1  Ind.  130;  Bank  v.  Anlt.  102  Ind.  322, 
1  N.  B.  Bep,  662.  Hera  it  appears  express- 


ly that  notice  was  given  by  publication 
and  posting  of  the  pendency  of  the  pro- 
ceeding. The  abaeoce  from  the  files  of  the 
notice  so  found  will  not  defeat  the  pre- 
sumption chat  It  was  the  proper  notice. 
If  the  inflrmUy  for  which  a  Judgment  Is 
attacked  do  not  appear  from  the  face  of 
the  record  of  a  court  of  competent  Juris- 
diction, the  Judgment  Is  not  void.  Pal- 
mertun  v.  Hoop,  131  Ind.  23,  30  N.  E.  Rep. 
874;  Earle  v.  Earle,  91  Ind.  27.  The  ab- 
sence from  the  files  of  the  proof  of  notice  of 
sale  should  not  affect  the  validity  of  the 
sale,  for  the  reasons  stated  as  to  the  no- 
tice of  the  pendency  of  the  proceeding. 
But  it  Is  Insisted  that  the  court  ordered 
the  sale  without  notice,  when,  from  the 
appraised  value  of  the  land,  notice  was  re- 
quired by  law.  The  statute  did  not  re- 
quire the  order  ol  sale  to  direct  the  giving 
or  withholding  of  notice,  and,  while  no- 
tice was  required,  and  while  the  court  did 
the  unnecessary  act  of  directing  the  sale 
without  notice,  the  administrator  did  bis 
duty  In  thegivtngof  notice,  as  we  find  from 
the  record.  While  there  might  be  some 
doubt  ol  the  presumption  of  notice  as 
against  the  order  of  sale  wlthoat  notice 
where  we  find  that  notice  was  given,  the 
order  as  to  notice  will  be  disregarded. 
The  record  ordered  the  administrator  to 
execute  an  additional  bond,  and  itappears 
that  he  did  so,  though  the  bond  Is  not  in 
the  record.  That  be  gave  no  such  bond 
will  not  be  presumed,  as  we  have  shown. 
However,  the  failure  to  execute  such  bond 
has  been  held  not  to  Invalidate  a  sale, 
whflre  It  does  not  appear  that  the  pro- 
ceeds of  the  sale  were  misappropriated. 
Poster  V.  Birch,  14  Ind.  445;  Dequlndre  v. 
Williams,  31  Ind.  444;  McKeeverv.  Ball,  71 
Ind.  398;  Marquis  v.  Davis.  113  Ind.  219, 
15  N.  E.  Hep.  261. 

In  this  action  we  muy  Infer  that  the  ap- 
pellants, excepting  Lorlnda  Clark,  were 
minors  at  the  time  the  lands  were  ordered 
sold.  This  may  be  Interred  from  the 
knowledge  we  get  by  the  admitted  facts 
that  in  July,  1868,  James  was  not  a  mar- 
ried man;  that  he  thereafter  married  Lo- 
rlnda Collum,  by  whom  h»  bad  said  chil- 
dren, and  that  the  sale  was  made  in  1871. 
These  facts  do  not  appear  of  r^ord  in  the 
proceeding  to  sell.  The  court  mere  acted, 
BO  far  as  Its  record  discloses,  wlthoat 
knowledge  of  their  infancy.  Without 
question,  that  record  does  not  disclose 
this  inflrmlty.  Hence  the  Judgment  for 
that  cause  is  not  void,  and  the  failure  of 
the  court  to  appoint  a  guardian  ad  litem 
was  at  most  collateral  to  that  error.  The 
practice  then  prevailing  was  not  of  such 
natureas  to  require  parties  namedln  the  pe- 
tition as  heirs  lu  be  defaulted  upon  fallnre 
to  appear.  It  wasreqalred  byatatntethat 
the  petition  should  state  the  names  of  the 
heirs,  but  It  did  not  require,  as  the  present 
statute  seems  to,  an  adversary  proceed- 
ing, though,  under  the  practice,  the  par< 
ties  namnd  were  permitted  to  Interpose, 
and  show  why  a  sale  should  not  be  or. 
dered.  In  the  absence  of  such  Interposi- 
tion the  court  ordered,  as  the  statute 
directed,  a  sale  of  the  property.  No  defect 
In  the  appraisement  Is  pointed  out,  and 
we  observe  none.  The  second  and  third 
paragraphs      eouiplalnt  clearly  prawnt 
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collateral  attacks  upon  the  probate  pro- 
ceediDRH.  Id  Callj  r.  Sbtrk,  131  lod.  76.  SO 
N.  B.  Bep.882.  It  warn  natfl  that  any  attach 
upon  a  Jnd^nentfor  want  of  JuilBdlctlon 
Id  the  court  to  render  It,  predicated  apoo 
a  matter  dehors  the  record.  Is  collateral. 
HarniBD  v.  Moorft,  112  Jad.  221,13  N.  E. 
Rep.  71S;  Gain  v.  Ooda.  84  Ind.  209;  Lants 
T.  If  artect,  102  Ind.  28.  2U  N.  B.  Rep.  196; 
EailB  T,  Barie.  snpra;  Hallway  Co.  r. 
Hann1eas,124Ind.  35,  24N.E.Rep.8((9.  It 
Is  not  so  clear  that  a  proceedloi;  to  re- 
^ew  a  JadKOient  In  a  direct  attack  In  the 
sense  that  matters  debura  the  record  may 
bemade  the  Kroand  nf  attack.  The  appel- 
lants* learned  coanael  f^vea  trae  character 
to  the  form  of  this  action  when  be  sBya: 
**  If  the  order  ot  sale  and  the  proceedings 
theraoD  were  Toid,  ttie  plalntlCto,  appel- 
lants, are  entitled  to  recover  poseepslon, 
and  have  their  title  quieted,  on  either  the 
second  or  third  paragraphs  of  their  com- 

glaint.  If  the  proceedinsrs  are  not  void, 
nt  erroneooB,  they  are  en  titled  to  relief  on* 
der  tbetr  flrst  amended  paragrapb.  wbleb, 
among  other  thlnKs,  prays  for  a  review  of 
Judgment."  We  feel  constrained  to  bold, 
for  the  reasons  given,  that  the  sale,  as  to 
the  heirs  of  James  Olurk  other  than  Helen 
I.  Clark,  waa  nut  void,  and  if  they  can  re- 
cover It  must  be  upon  the  theory  of  a  di- 
rect attack  apon  the  procedlngs  of  the 
probatecourt.  Thesecond  and  third  para- 
graphs uf  complaint,  aa  we  have  seen,  do 
not  admit  ot  snob  a  theory.  Does  tbe  flrat 
amended  paragraph  cunstitate  a  direct 
attack  upon  the  proceedings  of  tbe  pro- 
bate court?  An  action  to  review  a  lodg- 
ment Is  given  by  statute,  and  the  causes 
therefor  are:  (Hev,  St.  18Sl.§filG:)  "For 
any  error  of  law  appearing  in  tbe  proceed- 
Inge  and  Jndgment.  *  *  *  or  f  ir  ma- 
terial new  matter  dl8coverf>d  since  the  ren- 
dition thereof"  Thereriew  here  sougbt  is 
not  for  material  new  matter  dlecuveretl 
since  the  rendition  of  tbe  Judgment.  It 
can  only  be  for  tirrorappearlng.ln  the  pro- 
ceudlngB  and  Judgment,  furerrorapparent 
on  tbe  face  of  tbe  record.  Ulce  v.  Turner. 
73  Ind.  560;  Richardson  v.  Uowk.  45  Ind. 
451 ;  Train  v.  Gridiey,  86  ind.  241 :  Preston 
V.  Sandford,21  Ind.  156;  Shoaf  v.Joray.HO 
Ind.  70.  Review  may  he  hud  only  when 
the  same  relief  might  be  had  by  appeal 
from  the  Judgment  sought  to  be  reviewed. 
Bakerv.  Ludlam,  118  Ind.  87,  20  N.  E.  Rep. 
648;  Insurance  Co.  v.  Gibson,  104  Ind.  836, 
S  N.  E.  aep.8&2;  Shoaf  v.  Joray,  supra; 
Insurance  Cu.  v.  Carpenter,  85  Ind.  860: 
Tachanv.Fiedel(]ey,81  Ind.  54.  In  the  last 
of  thecases  cittrd,  as  in  many  others,  it  is 
made  manifest  that,  though  a  direct  at- 
tack, tbe  proceeding  to  review  la  not  for 
errors  to  be  established  dehors  tlie  record. 
Tbe  proceeding  has  for  Us  object  the  cor- 
rection uf  some  error  upon  the  lace  of  the 
proceeding  and  Judgment  by  Invoking  tbe 
power  of  tbe  court  committing  such  error. 
It  Is  a  substituto  fur  the  remedy  by  ap- 
peal, and  la  of  the  Home  nature.  Insur- 
ance Co.  V,  Carpenter,  Ropra.  The  ap 
petlants  use  tbe  remedy  to  introduce  mat- 
ters not  apparent  upon  the  face  of  the  rec- 
ord, so  far  as  all  are  concerned  excepting 
Helen  I.  Clark.  Am  to  ber,  tbe  face  of  tbe 
record  dlaclOHes  that  the  court  had  no  Jo- 
rlsdletloa  over  ber  person.  She  waa  not 


in  court;  not  a  party  to  the  proceeding. 
Notice  to  — — —  Clark  by  publlcatloo  Isuot 
binding  upon  Helen  I.  Clark,  and  she  may 
attack  the  proceedlneeollaterally,  because 
void  as  to  her,  tbe  record  expressly  show- 
ing the  Infirmity  aH  to  her.  Scbissel  v. 
Dickson,  129  Ind.  139;  28  N.  E.  Rep.  540; 
Hawkins  v.  Hawkins,  28  Ind.  66.  In  tbe 
last-cited  case  It  was  held  that  a  sale  upon 
proceedings  disclosing  tbat  heirs  were  not 
served  with  process  Is  void,  and  la  not 
aided  by  the  conflrmation  of  the  sale  by 
the  court.  Tbe  appellee  Insists  tbat  the 
appellant  Helen  I.  Clark  cannot  succeed 
here,  because  tbe  complaint  is  Joint  as  to 
her  and  theotberappellants.and  doeenot, 
therefore, state  a  cause  of  action  In  her  be- 
half alone.  Tbesutflclency  of  tbe  pleadings 
Is  not  raised  bjasslgnmeut  or  other  meth- 
od,and  is  not  before  us.  Itla  alsolnslBted 
that  the  appellants  are  estopped  to  at- 
tack the  sale  because  of  their  having  r»> 
ceired  the  proceeds  of  the  sale.  While,  un- 
der Palmerton  v.  Hoop,  131  Ind.  23,  30  N. 
E.  Rep.874,that  might  be  agood  estoppel, 
tbe  facta  eonatitntlng  tbe  estoppel  are  not 
ahowo  by  tbe  record,  and  we  cannot  pre- 
sume their  existence.  We  conelude  tbat 
the  court  erred  In  overruling  tbe  separate 
motion  of  Helen  I.Clark  for  a  new  trial. 
The  Judgment  Is  reversed  as  to  Helen  I. 
Clark,  and  Is  In  all  things  affirmed  as  to 
the  other  appellants. 

(ue  Ind.  mi 

FENNSTLVANIA  CO.  V,  SEARS.1 
(isupretiie  Court  of  Indiana.    Mnj  10,  1S93.) 

B^ll.ltUAD8~  N  EOLiaBXCB— Low  OVBBHBiJ>  BuiDGB 
— lill.L  or  ]£XCRPTIONS  —  CONTIHTS-^OIirC  A** 

siONUBKTs  or  IHkror. 

1.  Where  a  railroad  knowloglT  malatains 
a  bridge  over  Its  track  so  low  as  to  eadanKer 
any  oue  staodlag  on  a  refrigerator  or  other 
bi;;ti  car,  and  a  brakomau,  passing  at  night, 
without  knowledge  of  tbe  danger,  ia  struck  and 
Injured,  the  company  is  llal)le. 

2.  The  Integrity  of  a  bill  ot  ezeeptloDs  can- 
not be  assailed  by  atatements  of  the  derk,  en^ 
bodied  in  the  return,  showing  that  certain  narts 
were  placed  in  the  bill  merely  without  being 
fastened.    McCabe,  J.,  dissenting. 

3.  Reference  in  a  oIU  of  exceptions  to  the 
"following  depositions,"  without  other  designa- 
tion as  to  the  proper  place  for  insertion  of  sucfa 
depositions,  and  without  the  same  being  copied, 
but  with  the  originals  merely  i^ced  inside  the 
paper  on  which  that  part  of  the  bill  is  wrlttui. 
Is  not  enough  to  constitute  such  depositions 
part  of  tbe  bill. 

4.  A  Joint  assignment,  Indudbig  a  number 
of  iQBtmetloni;  can  be  maintained  only  1^  show- 
ing that  all  the  iostructlous  are  iucorreot. 

Appeal  from  circuit  court,  Allen  county. 

Suit  by  Oliver  B.  Sears  aaainst  the 
Pennsylvania  Company.  Judgment  tor 
plaintiff.  Defendant  appeala.  Affirmed. 

J.  Braekenrldge  and  Allen  ZoUara.  for 
appellant.  L.  M.  NInde.  for  appellee. 

McCABE,  J.  Appellee  saed  appellant, 
n  railway  company,  for  a  personal  Injnry 
resultinu  from  thealleged  negligence  of  the 
uppellant.  Trial  by  Jury;  verdict  for  ap- 
pellee, upon  which  Judgm^t  was  rendered 
over  a  motion  for  n  newtrlal.  The  errors 
assigned  here*  and  not  waived  by  failure  to 
argue  the  same,  are  overruling  appelUnt't 

tBshaarlns  luM.  H  H.  B.  ISk 
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demurrer,  to  the  appellm's  eomplalnt,  and 
uverrnling  appeUaDt'u  motion  for  a  daw 
trial.  The  material  alleffatlonB  nf  the 
complaint  areas  followa:  *'That  fur  the 
last  ten  years  ihe  delendnat  han  poseetieeO 
and  operated  the  Plttebureb,  Ft.  Wayne 
&  ChlcBKO  itailroad  extending  from  Pltta- 
bargh,  In  aald  atate  of  Pennaylvanla. 
throaffb  the  city  of  Ft.  Wayne,  Indiana, 
to  Chicago,  JUlDois.  Plaintiff  further 
avers  that  from  the  16tb  November,  1887, 
to  the  »th  May,  1888,  inclnslve,  he  was 
employed  by  the  defendant  us  brakeman 
on  the  division  of  Its  said  road  between 
aald  Ft.  Wayne  and  tbe  city  of  Chicago. 
That  on  said  8th  day  of  May  be  left  Chi- 
cago as  brakeman  on  tbe  defendant's 
train  No.  79,  tor  snlil  Ft.  Wayne.  And  the 
plaintlR  avers  that  between  the  town  of 
Wheeler  and  Che  city  of  Yalparatao,  in 
said  atate  o(  Indiana,  the  defendant,  for 
the  perlo.1  of,  to  wit.  five  years  laat  past, 
has  carelesHly,  negllsently,  and  recklessly 
maintained  an  unlawful  and  danfteroaa 
overhead  bridge  over  Its  said  railroad, 
and  nnlawfttUy,  eareleeely,  and  negll* 
gently  maintained  said  bridge  so  low  that 
when  a  brakeman  passed  thereunder 
standing  upon  a  refrigerator  car  or  other 
highest  cars  used  by  tbe  defendant  on  its 
said  road  his  head  would  come  In  contact 
wltb  and  strike  against  said  bridge.  And 
tbe  plaintiff  farther  avers  that,  although 
tbe  defendant  so  anlawfully,  carelessly, 
and  negligently  maintained  said  bridge  In 
a  dangerous  condition  as  aforesaid,  yet  it 
carelessly,  negligently,  and  unlawfully 
failed,  neglected,  and  refused  to  keep 
proper,  suitable,  and  safe  guards  up  at 
either  side  of  said  bridge,  In  sucb  a  posi- 
tion, or  of  such  a  kind  or  character,  an 
would  with  reasonable  safety  cantlon  or 
warn  brakeman  upon  its  train  that  tbey 
were  approaching  and  about  tu  pass  un- 
der said  bridge,  and  the  defendant  dur- 
ing said  period  also  carelessly,  negligent- 
ly, and  unlawfully  neglected  and  refused 
to  keep  proper,  safe,  and  suitable  lights  or 
lamps  upon  said  bridge  In  tbe  nighttime 
to  notify  or  warn  brakenien  upon  its 
freight  trains  of  the  presence  of  said 
bridge,  and  of  their  approach  thereto. 
And  plaintiff  avers  tbat,  tu  wit,  on  said 
8th  May,  in  the  nighttime,  while  it  was 
dark,  he  was  engaged  as  sucb  brakeman 
by  the  defendant  on  its  said  train  No.  76  In 
running  said  train  eastward  upon  said 
mad  and  under  said  bridge  so  negligently 
maintained  ae  afomald,  and  upon  and 
about  which  bridge  the  defendant  negli- 
gently and  carelesMly  failed  at  the  time 
said  plaintiff  was  approaching  and  pass- 
ing said  bridge  upon  said  train  as  afore- 
said to  keep,  place,  or  have  any  tights 
upun  or  about  said  bridge  to  warn  or 
notify  him  that  beand  aald  train  were  ap- 
proaching and  about  to  pass  said  bridge; 
and  the  defendant  also  negligently  and 
carelessly  neglected,  failed,  and  refused 
at  the  time  the  plaintiff  was  approaching 
said  bridge  and  about  to  pass  the  same 
as  aforesaid  upon  said  train  to  place  or 
keep  upon  or  near  said  bridge  any  salt- 
able  or  proper  guards  or  ticklers  to  give 
tbe  plaintiff  notice  that  be  was  approach- 
ing or  about  to  pass  aald  bridge.  And  he 
avara  that  alter  aald  train  pawed  said 
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town  of  Wheeler  he  was  dlllgantly  and 
carefully  engaged  In  hla  duties  as  sneh 
brakeman,  and  without  any  fanlt  or  Ufk 
of  care  and  due  diligence  on  hla  part,  and 
without  any  knowledge  on  hie  part  that 
he  was  approaching  and  abuut  to  pass 
under  said  bridge,  said  train  upon  which 
be  was  so  diligently,  carefully,  and  faith- 
tally  braking,  as  aforesaid,  ran  past  and 
under  said  bridge,  and  carried  tbe  plain- 
tiff, without  any  fault  whatever  on  his 
part,  nnder  and  against  Said  bridge,  and 
whereby,  and  without  any  fault  on  his 
part,  bis  head  was  brought  in  collision 
with  said  bridge  above  said  train,  and  his 
head  collided  with  said  bridge  above  said 
train  with  great  violence,  whereby  his 
skall  was  fnaetured,  bis  head  and  face 
were  braised,  mangled,  and  crushed,  and 
his  lip  cut  through  and  greatly  Injured, 
and  whereby  he  became  and  was  Insen- 
sible and  helpless,  and  bis  shoulder,  neck, 
and  budy  tiecame  and  were  bruised  and 
greatly  Injured,  and  whereby  he  was 
thrown  to  ground  upon  said  rnllroad 
track,  and  tbe  cars  ran  over  him  and 
crashed  his  leg  from  bis  foot  to  bis  thigb, 
su  It  became  necessary  to  amputate  the 
same,  which  was  done,  by  means  of  which 
injuries  be  became  slcb,  sore,  and  dis- 
tressed, and  suffered  great  pain  and 
anguish,  both  mentally  and  physically, 
and  bis  life  was  for  a  long  time,  to  wit, 
for  six  months,  despaired  of,  and  he  be- 
came and  was  and  la  wholly  disabled 
from  ever  again  following  hla  basinena  or 
profession,  and  from  ever  again  earning 
bis  living,  and  be  was  compelled  to  lay 
out  and  expend,  to  wit,  $5(>0,  In  nursing, 
medicines,  and  medical  and  surgical  at- 
tendance In  being  treated  for  said  inju- 
ries; and  he  avers  that  he  was  so  Injured, 
as  aforesaid,  without  any  faolt  whatever 
on  bis  part.  That  he  had  not,  at  or  be- 
fore he  was  so  Injured,  any  knowledge  or 
notice  whatever  that  said  bridge  was  so 
low  tbat  it  would  come  in  collision  with 
his  head,  or  any  part  of  bis  body,  or  that 
It  was  low  enough  to  tunch  him  as  be 
passed  under  the  same;  and  be  avers  tbat 
all  said  injuries  were  caused  bythenegll* 
genceand  carelessness  of  tbe  defendant,  as 
aforesaid,  to  his  damage  In  the  anm  ot  Of- 
tem  thousand  dollars,  for  which  he  sues 
and  demands  Judgment." 

Tbe  first  objection  urged  against  this 
complaint  Is  that  it  does  not  state  what 
part  of  the  train  appellee  was  on  when  he 
was  Injured,  and  tbat  It  Is  not  averred  that 
le  was  standing  on  any  one  ot  tbe  cars 
when  his  head  came  In  contact  with  tbe 
overhead  bridge.  If  It  was  material  or  im- 
portaut  to  appellant  to  have  a  more  spe- 
cific statement  as  to  the  particular  place 
in  the  train  appellee  occupied  when  the 
alleged  Injury  occurred,  tbe  appropriate 
remedy  was  a  motion  Co  require  greater 
certainty  in  tbat  respect,  and  not  ademur^ 
rer  fur  want  of  suBiclent  facts.  As  to  the 
other  point,  the  complaiot  shows  that  on 
thn  8th  day  of  May  he  was  engaged  as 
brakeman  for  appellant  on  train  No.  76 
going  east  from  Chicago,  and,  after  the 
same  passed  the  town  of  Wheeler,  he  was 
diligently  engaged  In  his  duties  as  such 
brakeman.  Said  train  ran  pastand  under 
said  bridge,  whereby  his  bead  wasbmoght 
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in  colllalon  ^Itta  said  bridge  above  said 
train.  From  this  languase  we  think  It 
ai)|)ear8  that  the  only  place  appellant 
eonld  have  occupied  at  the  time  the  bridge 
caoie  in  contact  with  bis  Iioad  waH  on  top 
of  some  one  of  the  cars  In  that  train. 
Whether  it  was  a  refrigerator  or  other 
hfgbest  ear  was  not  essential  to  the  saffl- 
clency  of  the  complaint.  It  la  fairly  Infer* 
able  from  the  complaint  that  It  waa  only 
refrigerator  cars  and  other  hlKbestcars 
that  woatd  not  admit  a  brakeman  to 
atand  erect  thereon  and  pass  ander  said 
brldce  in  safety,  and  that  all  other  cars 
wunld  admit  each  passase.  Much  useless 
verblaKe  In  the  complaint  has  obscured  the 
statement  of  these  facta  to  some  extent, 
bot  not  to  the  extent  of  destroying  them. 
The  nnaToIdable  conclusion  to  whieb  the 
langnaKe  employed  leads  Is  that  the  or- 
dinary cars  in  use  on  said  road  would  ad* 
mil  such  passage.  It  is  also  claimed  that 
the  complaint  Is  bad  for  ttie  reason  that  it 
appears  therefrom  that  appellee  waa  not 
free  from  contributory  negligence.  The 
contention  Is  that,  as  It  appears  from  Its 
arerments  that  appellee  was  engaged  for 
appellant  as  brakeman  from  the  16th  day 
of  November,  1887,  until  the  8th  day  of 
May,  18S8,  he  had  ample  opportnnlty  of 
knowing  all  about  the  dangerous  charac- 
ter of  the  bridge,  and  that,  therefore,  he 
assumed  the  risk  of  such  employment. 
The  complaint  "aTers  that  from  the  16tb 
NovembiT,  1887,  to  the  8th  May.  18M8,  In- 
elaelTe,  be  was  employed  by  dtfendaot  as 
brakeman  on  the  division  of  Its  said  road 
between  Ft.  Wayne  and  Chicago."  What 
train  he  had  been  braking  on  during  that 
time,  whether  freight  or  passenger,  is  not 
stated.  If  it  waa  either  material  or  useful 
to  appellant's  rights  to  faaTettaecomploint 
specify  the  partlcalar  train,  the  only  rem- 
edy was  a  motion  asking  tbe  trial  court 
to  reqnlre  sdcb  specification,  aud  not  a  de- 
murrer for  wane  of  facts  sufflcleat.  No 
such  motlun  was  made.  It  Is  afterwards 
averred  in  Che  complaint  thatappellee  had 
not  at  or  b^orebe  was  injured  any  knowl- 
edge or  notice  whatever  tbat  snid  bridge 
waa  so  low  that  It  would  come  IncolUsloo 
witb  his  bead  or  any  part  of  bis  body,  or 
that  It  was  Inwenongh  totoocb  hlra  as  be 
paused  under  tbe  same.  From  this  lan- 
guage it  clearly  enough  appears  that  be  In 
fact  did  not  know  of  the  dangonias  char^ 
aeter  of  the  bridge,  and  the  demurrer  ad- 
mits that  fact.  Nor  does  it  appear  Irora 
tbe  tacts  stated  tbat  he  might  have  known 
of  such  danger,  because  it  does  not  appear 
that  he  wasnver  braklngona  freight  train 
fur  appellant  prior  to  tbe  fKcasioa  on 
which  tbe  alleged  Injury  was  received ; 
and,  if  tbat  did  appear,  still  there  is  noth- 
ing In  tbe  complaint  to  indicate  that  be 
had  ever  knownot  orseen  "refrigerator  or 
other  highest  ears"  pass  oudeFsatd  bridge, 
dtber  with  or  without  a  brakemanatand- 
Ing  thereon,  or  tbat  any  otber  facts  exist- 
ed witbin  his  knowledge  to  warn  blm  of 
the  dangerous  character  of  the  bridge. 

This  analysis  of  the  complaint  upon  tbe 
point  io  question  makes  tbe  long  list  of 
authorities  cited  by  appellant's  counsel  in 
support  of  his  contention  Inapplicable.  It 
le  true,  as  stated  in  Pennsylvania  (-o.  v. 
Wbltcumb.  Ill  Ind.  216. 12  N.  E.  Rep.  380. 


cited  by  appellant,  "that  no  one  Is  bound 
to  remtiln  in  a  service  which  he  is  informed 
1b  dangerous,  and.  If  an  employe  doea  vol- 
untarily continue  In  the  master's  service 
after  notice  of  Its  dangers,  he  assumes  all 
risks  arising  from  tbe  known  dangers, 
•  •  *  The  risks  which  the  employe  as- 
Bvmes  are,  however,  such  as  are  incident 
to  bis  service,  and  such  as  arise  in  cases 
where  ordinarily  safe  machinery  and  ap- 
pliances are  provided.  If  machinery  of  an 
unusual  and  more  dangerous  character  Is 
provided,  and  the  employe  has  no  notice 
of  tbe  danger,  then  he  does  not  assume 
the  risk  attendant  upon  its  use."  To  the 
same  effect  are  Railway  Co.  v.  Adams.  1U5 
Ind.  151,  6  N.  E.  Eep.  187;  Railway  Co.  v. 
McCormick,  74  Ind.  441;  and  many  other 
cases  cited  by  appellant.  We  do  not  think 
the  danger  of  an  overhead  bridge  main- 
tained by  a  railroad  company  so  low  tbat 
it  may  come  in  contact  with  tbe  beads  of 
its  brakemen  while  engaged  in  their  duties 
on  tbe  top  of  its  ears  as  they  pass  under 
such  bridge  Is  one  of  tbe  dangers  Incident 
to  such  servire.  There  area  thouaand  and 
one  dangers  Incident  to  tbe  service  of  all 
railroad  operative  employes  thatordinary 
prudence  canuot  be  expected  to  guanl 
against,  and  for  which  tbe  master  is  not 
liable,  and  the  risk  of  which  is  asenaied  by 
the  employe;  but  tbe  maintenance  of  an 
overhead  bridge  so  low  as  to  fracture  the 
skulls  and  endanger  the  lives  of  brakemen 
la  not  one  of  them.  Tbe  precise  question 
here  under  conslderaUon  was  decided  by 
this  court  in  Railroad  Co.  v.  Rowan,  104 
Ind.  8S,  3  N.  E.  Rep.  6^,  where  this  court, 
appropriating  the  language  of  tbesupreme 
court  of  Massacbneette,  said:  "He  who 
engages  in  the  employment  of  another  for 
the  performance  of  specified  duties  and 
services  for  corapeDSaUon  takes  upon  him- 
self the  natural  and  ordinary  risks  and 
perils  Incident  to  the  periormauce  of  such 
S9rvlce.  But,"  says  this  court,  "there 
are  well-deflned  exceptions  to  this  general 
rule,  une  of  which  arises  from  the  obliga- 
tion or  duty  of  the  master  not  tu  expose 
the  servant  while  conducting  bis  business 
to  perils  or  hasards  which  might  have 
been  provided  against  by  the  exercise  of 
due  care  and  proper  diligence  upon  the 
part  of  tbe  master.  *  *  *  A  railroad 
company  Is  bound  to  provide  suitableand 
safe  materials  and  structures  in  tbe  con- 
stractlon  of  Its  ruad  and  apportenaoces, 
and  if,  from  defective  constrnctlou  of  its 
road  and  appurtenances,  an  Injury  happen 
to  one  of  its  servants,  the  company  is  lia- 
ble for  tbe  Injuries  sustained.''  This  court 
held  In  that  case  that  a  complaint  in  all 
respects  substantially  the  same  as  the  (tne 
at  bar  was  good  on  demurrer,  and  ex- 
pressly repudiated  many  of  the  authorities 
cited  by  appellant  In  this  case  to  the  con- 
trary. That  case  was  etted  and  reaffirmed 
by  this  court  In  Railway  Co.  v.  Wright. 
115  Ind.  878,  16  N.  E.  Rep.  146,  and  17  N.  £. 
Rep.  584,  a  easelnvolving  the  sufficiency  of 
the  complaint  on  demurrer  for  an  Injury 
received  by  a  brakeman  on  account  of  an 
overhead  bridge  being  too  low.  The  lat- 
ter case  Is  a  stronger  onein  support  of  the 
sufficiency  of  the  complaint  here  than  the 
former.  In  the  latter  ease  It  appeared 
that  no  lullrgrown  man  could  stand  erect 
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on  any  box  ear  and  paBB  under  tbe  bridge 
without  RtrlkinR  it;  that  the  plaintiff  had 
been  In  the  employ  of  tbe  defendant  as 
hrflkemanovertbat  partof  tbemad  where 
the  bridffe  wbb  from  the 6tb  October  to  the 
4th  of  November,  1881,  and  that  during 
that  time  he  passed  with  hla  train  under 
eaid  bridf^e  from  8  to  10  times  in  the  day- 
time find  that  many  timea  in  the  night. 
He  was  again  employed  aibrakeman  over 
that  part  of  tbe  road  on  tbe  lltb  or  13th 
of  January,  1882,  and  he  wae  lujnred  on 
tbe  oight  of  the  13tb  of  that  montb,  and 
from  biB  first  employment  to  tbe  time  of 
biB  injury  he  bad  paBned  under  the  bridge 
from  17  to  "lO  tlmeB,  one-balf  of  the  num- 
ber being  in  the  nlgbt;  and  yet  It  wae 
held  In  that  case  that  these  facts  did  not 
destroy  or  overthrow  the  allegation  and 
the  finding  that  he  was  ignorant  of  the 
dangerous nbararter  of  the  bridge,  though 
it  was  foQud  by  thejnry  In  answer  to  In- 
terrogatories that  the  danger  wasanojien 
and  obvious  one  In  the  daytime,  but  not 
at  night.  And,  quoting  from  theflrat«aee 
above,  this  court  said  in  the  latter  ease 
that  "it  seems  to  us  that  a  raflroad  com- 
pany is,  and  ought  to  be,  required  to  con- 
stract  and  maintain  its  roadway  and  ap- 
pendages, and  Its  overhead  strurturee,  In 
such  a  manner  and  condition  that  Its  em- 
ploye or  servant  can  do  and  perform  all 
the  labors  and  dntles required  of  him  with 
reasonable  safety;  and,  applying  thelan- 
guage  from  Rallri>ad  (To.  v.  Love,  10  Ind. 
jiM,  said:  "It  a  defect  existed  In  tbe  road 
wblch  was  known  to  the  company,  but 
which  it  was  Impossible  for  them  to  re- 
move or  remedy, and  Inconsequence  there- 
of the  road  was  nuBafe,  but  not  impas- 
sable, and  yet  they  should  place  an  em- 
ploye upon  the  road,  and  suffer  blm.  in  ig- 
norance of  satd  defect,  to  attempt  to 
operate  it,  and  Injury  should  thereby  re- 
sult to  him, certainly  there  would  be  a  lia- 
bility." To  the  same  effect  are  Pennsyl- 
vania Co.  T.  Brush,  1»0  Ind.  847.  28  N.  E. 
Bep.  615;  Nordyke  &  Marmon  Co.  v.  Van 
Sant,  90  Ind.  188;  Car  Co.  v.  Parker,  lUO 
Tnd.  181;  Krueger  v.  Railway  Co..  Ill 
Ind.  51,  11  S.  E.  Rep.  967;  Bradbury  v. 
Goodwin,  108  Ind.  280,9  N.  E.  Bep.  802; 
Bailway  Co.  v.  MeCormlck.  74  Ind.  440. 
And  applying  to  that  case  tbe  principles 
laid  down  by  the  Bupreme  court  of  Illinois 
In  Railroad  Co.  v.  Welch.  62  111.  18tt,  this 
court,  in  Railway  Co.  v.  Wright,  supra, 
said:  "The  railroad  track  at  Mendota 
was  about  eighteen  inchra  from  tbe  edge 
of  an  awning  wblch  projected  from  the 
station  bonse;  so  that,  when  afrelgbtcar 
stood  upon  tbe  track,  tbe  Inside  edge  of 
the  car  was  about  -even  with  the  outer 
edge  of  the  awning.  The  awnfng  was 
about  eighteen  incben  higher  than  the  car. 
There  being  a  signal  for  brakes,  the  plain- 
tiff in  the  case,  a  brakeman,  ran  up  on  the 
ladder  on  the  side  of  the  car,  and  before 
reaching  the  root  was  struck  by  the  awn- 
ing and  injured.  It  was  insisted  In  behalf 
of  the  railway  company  that  there  could 
be  no  recovery,  lor  the  reason  that  tbe 
brakeman  had  assumed  the  risks  Incident 
to  the  service,  and  had  an  opportunity  to 
know  of  the  danger  from  the  awnlug.  In 
answer  to  thateontention  that  coart  said: 
'There  are  many  freight  depots  and  sta- 


tion houses  upon  the  line  of  the  Central 
Ball  way,  and  it  woald  be  preposterous  In 
us  to  say,  or  ask  a  Jury  to  say.  that  a 
brakeman  engaging  In  the  service  of  the 
company  must  he  held  to  know  whether 
or  not  there  may  be  one  among  them 
whose  root  or  awning  so  projectsover  the 
Hue  of  road  that  a  bralieman  on  a  freight 
train.  In  the  performance  of  bis  duties, 
would  tie  liable  to  be  swept  from  tbe  train 
by  a  collision  wltb  it.'^  "He  was  re- 
quired,*  said  tfals  court,  "to  observe  or- 
dinary care  for  his  own  safety,  but  he  was 
not  required  to  go  over  the  road  upon  a 
tour  of  inspection,  looking  for  defective 
bridges  or  faulty  track,  before  engaging  In 
the  service."  This,  we  may  add,  nas  a 
duty  which  tbe  law  devolved  npou  tbe 
company,  and  an  em|doye  has  a  right  to 
presume  that  the  company  had  done  its 
duty  in  that  respect,  and,  if  sneb  Inspec- 
tion revealed  any  defective  bridge  or 
brldgesliable  to  endanger  thellves  or  limbs 
of  their  employes  operating  tbe  road,  that 
tbe  company  would  give  them  timely 
warning  thereof,  it  Is  averred  that  the 
bridge  bad  been  negligently  maintained 
by  appellant  for  five  years  Immediatdy 
preceding  the  Injury.  Though  tbere  is  no 
allegation  charging  tbe  company  with 
bnowK'dge  of  tbe  dangerous  character  of 
the  bridge,  yet  In  the  able  brief  of  the  dls- 
tlngulBhed  counsel  for  appellant  no  objec- 
tion to  tbe  sufficiency  of  the  complaint  is 
made  on  account  of  that  omfflslon,  tor  tbe 
good  reason,  we  presnme,  that  th^ 
thonght,  as  we  think,  that  each  objection 
could  not  be  successtolly  made.  Itls  true, 
one  of  tbe  conditions  of  the  liability  of  tbe 
appellant  Is  that  It  had  knowledge  of  the 
defect,  or  that  the  clrenmstancee  were 
such  that  It  ought  to  have  known  ot  the 
detect.  Tbe  circumstances  stated  In  tlw 
complaint  speak  forthemBelves,and  prima 
fade  raise  the  presumption  that  the  ap- 
pellant bad  knowledge  ot  tbe  detect,  or.  If 
It  did  not,  that  It  was  guilty  of  negligence 
in  not  acquiring  such  knowledge.  Tbe 
occurrence  of  the  injury  under  tbe  clrcnm- 
stances  alleged  and  admitted  by  tbe  de- 
murrer raises  the  presumption  of  negli- 
gence on  the  part  of  the  appellant.  Bail* 
road  Co.  v.  Rainbolt,99  Ind.  651;  Shear.  & 
R.  Neg.  §3  59,  (K);  Thomp.  Neg.  p.  1229,  fi  8; 
16  Amer.  ft  Eng.  Enc.  Law,  449,  450.  See, 
also,  Railway  Co.  V.  Walker,  118  Ind.  196. 
15  N.  E.  Rep.  284;  Bailway  Co.  v.  McCart- 
ney, 121  Ind.  385,  28  N.  E.  Rep.  268;  Qeorge 
H.  Hammond  &  Co.  v.i^bweltser,112  Ind. 
946,  IS  N.  B.  Rep.869.  Appellant,  however, 
could  not  very  well  have  maintained  tbe 
bridge  for  five  years  previous  to  the  injury 
without  any  knowledge  of  Its  dangerous 
character.  Tbe  court  below  did  not  err 
in  orerrulingthe  demurrer  to  tbe  com- 
plaint. 

The  next  alleged  error  la  tlie  denial  oi 
tbe  motion  for  a  new  trial.  The  first 
point  made  In  support  of  this  assignment 
Is  that  the  evidence  shows  contributory 
negligence  on  tbe  pnrt  of  appellee.  This 
contention  Is  flrst  met  by  the  appellee's 
claim  that  no  sucb  question  is  presented 
by  the  record,  because,  Itln  contended,  the 
evidence  Is  not  in  the  record.  That  claim 
is  founded  npon  the  facta  disclosed  by  the 
return  of  tbe  elerk  to  the  writ  ot  cer- 
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tlorari.  It  appears  from  tbe  fltatements 
of  tbe  clerk  aod  bis  deputy,  embodied  Id 
tbat  return,  that  the  formal  bpglnnlnir  of 
the  bl)l  of  exceptions,  dealgned  to  ineof- 
porate  tbe  loDgband  manuBeript  of  tbe 
flteaosraphlc  report  of  tbe  oral  eTldeoee 
and  Its  iDcidentB,  etc.,  was  found  by  him 
BooD  after  tbe  bill  purported  to  have  been 
rigned  and  deposited  la  tbe  clerk's  office, 
placed  In  and  between  the  upper  cover  of 
Bald  manDBcrlpt,  and  Immediately  preced- 
luK  tbe  beginning  of  tbe  evidence  therein, 
bat  was  not  otherwise  faetened.  Copies 
of  each  portion  of  tbe  original  bill  of  ex- 
ceptions are  embraced  In  the  return. 
That  the  uext  pare  of  the  original  hill 
was  designed  tu  Incorporate  the  deposl- 
tlouB,  uud  the  return  shows  that  a  Bpace 
was  left  therein  for  depoBltions,  and  said 
depoaitlons  were  placed  Inside  of  Bald  bill 
of  exceptions  at  eald  point,  but  not  other- 
wise fastened;  that  the  other  purtluns  of 
aaid  bin— being  those  parts  designed  to  In- 
corporate the  Instructions  given  and  ex- 
ceptions thereto,  and  those  refused  and 
exceptions  thereto — were  pla<^d  In  and 
between  the  leaves  of  said  longhand 
manuscript  of  said  evidence  at  thA  close 
of  the  evidence,  and  tbe  same  was  signer! 
by  the  trial  Jndge.  The  members  of  this 
court  other  than  the  writer  are  of  tbe 
opinion  that  tbe  Integrity  of  the  bill  uf 
exceptions,  as  it  appears  In  tbe  tran- 
script, cannot  be  asBailed  and  destroyed 
by  tbe  atatements  of  tbe  clerk  and  bis 
deputy,  as  la  attempted  In  this  case;  that 
nothing  short  of  a  return  to  u  writ  re- 
quiring the  original  bill  of  exceptions  to 
be  certified,  and  Its  actual  production  be- 
fore this  court,  can  authorise  the  Inquiry 
sought  to  be  made  In  this  case.  And  a 
majority  of  the  court  hold  that,  if  tbe 
facts  stated  in  tbe  return  were  established 
by  competent  and  legal  evidence.  It  would 
not  be  anfflclent  to  destroy  tbe  Integrity  of 
tbe  bill.  They  regard  the  practice  adopt- 
ed in  this  case  too  looee  tu  be  encouraged, 
if  It  may  not  be  condemned.  The  writer 
dlOera  very  widely  from  tbe  conclusion 
reached  on  both  points  by  the  other  mem- 
bers of  tbe  court,  and  believes,  ther^ure, 
tbat  the  bill  of  exceptions  Is  Invalid. 
There  la  another  reason  why  the  writer 
Ja  of  opinion  the  bill  of  exceptions  is  In- 
valid, und  tbat  la  that  the  bill  ought  to 
have  been  made  up  by  a  direction  to 
"here  Insert"  the  longhand  manuscript 
and  Its  incidents.  Tbat  method  was  beld 
not  antborixed  by  tbe  statute  by  this 
court  In  Wagoner  r.  Wilson.  108  Ind.  910, 
8  N.  E.  Rep.  925,  and  many  cases  follow- 
ing that  case,  but  tbe  writer  is  of  opinion 
those  cases  were  erroneonaly  decided,  and 
Is  therefore  In  favor  of  overruling  them : 
but  In  this  the  other  members  of  tbe  court 
do  not  concur,  therefore  Wagoner  v.  Wil- 
son, supra,  is  adhered  to.  Tbe  return  of 
tbe  clerk  to  tbe  certiorari  shows  that 
that  part  of  the  bill  of  exceptloiui  de- 
signed to  Incorporate  tbe  depositions  into 
tbe  bill  reads  as  follows:  "And  be  It 
further  remembered  that  upon  and  Im- 
mediately following  tbe  oluse  of  hie  oral 
evidence  tbe  plaintiff  introdnced  in  evi- 
dence and  read  to  tbe  jury  the  following 
deposltlona  of  witnesses  taken  by  him  on 
tbe  lltb  day  of  January,  ISbU,  b^ore 
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Matthew  W.  Wyeth,  a  Justice  of  tbe 
peace  of  Porter  county,  Indiana,  which 
aaid  depoBltions  are  as  follows;"  and  no 
other  designation  or  direction  was  con- 
tained in  tbe  bill  as  to  where  tbe  deposi- 
tions were  to  be  inserted,  or  whether  they 
were  to  l>e  inserted  at  all  or  not,  and 
they  were  not  copied  into  tbe  bill,  but  the 
originals  thereof  were  placed  inside  of  the 
paper  on  which  tbat  part  of  the  bill  was 
written.  It  has  often  t>een  beld  by  this 
court  that,  "in  order  that  written  in- 
struments shall  conotltute  a  part  of  a  bill 
of  exceptions,  they  must  either  he  copied 
Into  it  at  full  length,  before  It  Is  signed,  or 
appropriately  referred  to,  and  tbe  proper 
place  fur  Insertion  designated  by  tbe 
words  "Here  insert."  Clay  v.  Clark.  76 
Ind.  161;  Woolen  Factory  Co.  t.  Brod- 
hecker,  ISO  Ind.  8^  28  N.  E.  Rep.  185.  and 
30  N.  E.  Rep.  638;  Endsley  v.  State. 76  Ind. 
467;  Irwin  v.  Smith.  72  Ind.  482;  Kealer  v. 
Myers,  41  Ind.  543;  Sidener  v.  Davis,  69 
Ind.  S36;  Insurance  Cu.  v.  Johnson,  46 
Iiid.  S15;  Htute  v.  Railroad  Co.,  44  Ind. 
S50;  Bardick  v.  Hunt.  43  Ind.  881;  Har- 
man  v.  State,  K  Ind.  831.  We  therefore 
hold  that  the  deposittuns  referred  to  are 
not  a  part  of  the  record,  and  hence  the 
record  shows  tbat  the  evidence  la  not  all 
In  tbe  record,  and  therefore  we  cannot 
cimslder  the  evidence  for  any  purpose. 
Clay  V.  Clarli,  supra;  Mllliban  v.  State,  70 
Ind.  ftlO;  Powers  v.  Evans,  7:1  Ind.  88. 

The  fourth  g^nnd  assigned  in  the  mo- 
tion for  a  new  trial  la  tbat  the  court  erred 
In  its  refusal  to  give  tbe  Jury  instractloua 
No8. 1,  2.  8.  and  4.  An6  the  fifth  ground 
Is  tbat  the  court  erred  In  giving  to  the 
Jury  inutructlons  Nos.  1.  2,  8,  4,  5,  8,  and  9. 
It  has  been  held  by  this  court  tbat,  where 
a  motion  lor  a  new  trial  stated  "that  tbe 
court  erred  in  giving  to  tbe  Jury  Instruc- 
tions nambered  from  one  to  seventeen,  ln> 
cloHlve,  *  *  *  joins  all  the  iDBtmetlons 
together  In  general  terms,  without  sepa- 
rating or  pointing  out  any  one  or  more  as 
erroneous.  Such  an  aoRlgnment,  like  a 
Joint  demurrer  to  separate  paragraphs  of 
a  pleading,  can  only  be  maintained  by 
showing  tbat  all  tbe  Instructions  are  in- 
correct. '  Kaflway  Co.  v.  McCartney,  121 
Ind.  386,  2B  N.  E.  Rep.  258;  Wallace  v. 
Bank.  186  Ind,  205.  26  N.  E.  Rep.  175; 
Jones  V.  Layman.  123  Ind.  o69,  24  N.  E. 
Bep.  363;  Bowman  v.  Fbllllps,  47  Ind.  341. 
Appellant's  counsel.  In  their  abln  brief, 
have  not  contended  that  any  of  the  In- 
strurtions  given,  except  the  Ist,  2d.  8d. 
and 4th  were  erroneous;  tbe  correctness 
of  the  5tb,  6th,  7tb.  and  8tb  arenotqoei- 
tloned  in  this  court,  and  we  see  no  oUee- 
tlon  to  them.  About  tbe  only  objection 
nrged  to  tbe  others  Is  that  they  were  not 
applicable  to  tbe  evidence.  As  the  evi- 
dence is  not  all  In  the  record,  the  pre- 
sumption Is  that  they  were  applicable  to 
tbe  evidence  actually  Introduced,  and  tbis 
prasnmptlon  cannot  be  ofereomu  ontll 
tbe  evidence  Is  in  the  record,  from  whleb 
it  shall  appear  that  the  InstructlouB 
were  not  applicable  thereto.  Stevens  v. 
Stevenn,  127  Ind.  560,  26  N.  E.  Rep.  107H. 
But,  If  tbe  evidence  was  all  in  the  record, 
tbe  Invalidity  of  tbe  assailed  iustmctlona 
could  not  be  determined,  because  tbe  mo- 
tion for  a  new  trial,  aa  we  bare  seen,  can 
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unly  prerafl  Id  case  all  of  the  seven  In- 
Btractlona  are  bad.  The  same  is  tnie  of 
tbe  Instructiona  retased.  Tbe  refasahi  to 
glv9  numbers  1  and  2  are  not  asealled  In 
tbla  court  as  errora.  It  Is  sufficient  to 
say  that.  In  tbe  absence  of  all  tbe  evl- 
deocH.it  mnst  be  preBomed  tbat  tbe  whole 
four  were  refused,  If  for  no  other  reason, 
because  they  were  not  applicable  to  tbe 
evhieuce.  Bat  we  have  examined  the  first 
and  second,  and  think  they  are  correct  In 
tbe  abstract,  and  hence  It  wna  not  error 
to  OTorrnle  tbe  motion  for  that  caose,  if 
any  part  of  snch  Instructions  was  cor- 
rectly refused.  We  have  examined  all  the 
errors  asslsaed  and  not  waived,  and  find 
DO  available  error  In  tbe  record. 
The  Judgment  is  affirmed. 

OM  Tnd.  S4S) 

OHIO  &  M.  RT.  CO.  V.  LBVT. 
(Supreme  Oonrt  of  Indiana.    May  12,  1893.) 
kaoligbnob  —  actioy  for  pbbsosal  injdbiss— 
Etidkkcb. 

1.  In  an  action  againet  a  railroad  company 
for  personal  bijnries  caused  hj  falling  Into  an 
unguarded  pit  adjoinins  defendant's  track,  evi- 
dence of  atunissionB  ox  defendant's  solicitor  re- 
specting notice  of  the  existence  «C  the  jAU  In 
toe  absence  of  evtd«ice  that  he  had  authority 
to  make  them,  is  inadmissible,  and  is  not  ren- 
dered harmless  by  the  fact  that  there  was  also 
circumstantial  evidence  of  notice.  McCabe,  J., 
dissenting. 

2.  In  ord»  to  prove  notice  of  the  existence 
of  the  pit  it  was  reversible  wror  to  admit  in 
evidence  an  affidavit  made  by  defendant  on  a 
motion  for  a  change  of  venue,  though  there 
was  also  dreamstantial  evldenee  of  notice. 
JfcUabflh  J.,  dissenting. 

On  rehearing. 

For  former  report,  see  82  N.  E.  Rep.  815. 

Geo.  F.  T4Bwrence,  Miller  ft  Oavln,  M.  & 
B.  Maxwell,  and  Euward  Barton,  for  ap- 
pellant. Korbly  ft  Ford  and  A.  O.  Smith, 
for  appellee. 

McCABE,  J.  A  rehearlnsisasked  in  this 
case  on  the  ground  that  the  errors  on 
which  the  Judgment  was  reversed  were 
harmless.  The  complaint  seeks  to  recover 
for  personal  Injuries  alleged  to  have  been 
snatalned  by  appellee  In  falllnf;  into  a  pit 
or  hole  on  appellant's  rtgbt  of  way  where 
It  crosses  one  of  the  streets  of  tbe  city  of 
North  Vernon.  Tbe  erronocQs  evidence 
admitted  over  appellant's  objection  was 
the  affidavit  of  appellant,  upon  which  a 
change  of  venne  of  tbe  cause  from  Jeffer- 
son to  Jennings  county  was  Kranted,  and 
the  declarations  and  admissluns  of  tbe 
general  solicitor  of  appellant  concerning 
the  existence  of  said  holeor  pit,  tending  to 
show,  as  it  Is  claimed,  that  thecompany 
bad  knowledge  of  its  existence.  There  Is 
no  conflict  in  the  evidence  as  to  the  exist- 
ence of  the  pit;  that  the  appellant  kept  the 
way  planked  np  to  the  pit;  and  that  it 
bad  remained  there  for  SOyeara;  and  that, 
wben  the  plank  decayed,  at  least  on  one 
«rcasion,  tbe  company  put  down  new 
plank  In  such  a  manner  as  tnat  a  person 
traveling  over  that  part  of  the  street  at 
night  und  In  the  dark  would  be  liable  to 
be  misled  by  the  plank  In  walking  thereon 
in  supposed  aafety,  and  step  oft  Into  tbe 


pit.  The  evldenee,  wltbont  any  conflict, 
showed  that  appellee.  In  company  with 
a  companion,  was  walking  over  that  part 
of  the  street  where  tbe  railroad  crossing 
was,  on  a  dark  night,  and  that,  while 
walking  on  the  plank  at  tbe  crossing 
mentioned,  which  plank  extended  up  to 
tbe  pit,  and  that  while  walklug  slowly, 
carefully,  and  cnntlously,  and  without 
any  kunn  ledge  that  she  was  nearing  the 
pit,  and  being  unable  from  the  darkness 
to  see  It,  she  fell  Into  It,  and  sustained 
very  serlons  personal  Injuries,  crippling 
her  for  life.  Tbe  evidence,  aside  from  that 
which  was  Incompetent,  fully  warranted 
tbe  finding  of  the  jury,  and,  wholly  disre- 
garding tbe  Incompetent  evidence,  the  Ju- 
ry conld  not  have  been  warranted  or  Jus- 
tlfled  In  finding  any  other  way  than  lor 
the  appellee.  It  Is  claimed  tbat  theaffida- 
vlt  must  have  produced  n  prejudice  In  the 
minds  of  the  jury,  and  therefore  Influenced 
their  verdict,  if  not  as  to  which  party  they 
would  find  for,  at  least  In  the  amount  of 
damages  they  would  assess.  Theevideuce 
shows  without  a  conflict  that  the  Injury 
was  a  painful  one,  and  that  It  permanent- 
ly lamed  the  appellee  forllfe.  Theamonnt 
of  damages  assessed— 91  >MS^ was  folly 
Justified  by  the  legal  competent  evidence. 
But  it  is  difficult  to  see  bow  such  an  affi- 
davit could  prejudice  the  Jury.  The  affi- 
davit was  uot  only  Incompetent  evidence, 
but  tbe  act  of  tbe  appellee's  counsel  In 
offering  it,  and  tbe  court  In  receiving  )t, 
meets  witb  nnqnalifled  condemnation. 
But  It  is  beyond  the  power  of  thle  court 
to  emphaslte  tbat  condemnation  by  chan- 
ging the  course  of  Justice.  It  thelllegal  ev- 
ldenee Is  clea  rly  shown  not  to  have  harmed 
the  complalnInK  party.  It  ought  not  to  re- 
verse. The  affidavit  had  not  tbe  slightest 
hearing  or  relevancy  to  tbe  question  ol 
tbe  right  of  recovery,  or  theamonnt  there- 
of. As  the  verdict  waa  what  it  ought  to 
have  been  under  the  l^ltlmate  evidence, 
excluding  from  consideration theaffidaviC, 
It  appears  clearly  enough  that  the  error 
of  Its  admission  was  harmless;  and  In 
such  a  case  it  has  often  been  held  tbat 
such  error  cannot  reverse.  Parker  v. 
State,  8  Blackf.  2U2;  Manchester  v.  Dodd- 
ridge. S  Ind.SdO;  Bush  v.  Heaton,  4  Ind. 
622:  Bank  v.  Adams,  91  Ind.  280;  Rhoads 
V.  Jones, 92Ind. 330;  Railroad  Co.  v.  Pierce, 
95  Ind.  496:  Aufdencamp  v.  Smith.  96  Ind. 
828;  Forblng  v.  Weber,  09  Ind.  588;  Sage 
V.  Railroad  Co.,  (Ind.  Sup.)  83  N.  E.  Rep. 
771,  (decided  at  this  term.)  The  evidence 
of  the  declarations  of  the  general  solicitor 
as  to  the  existence  of  tbe  pit  was  inad- 
missible, because  not  binding  on  the  com- 
pany; but  the  only  bearing  It  could  have 
was  to  establish  knowledge  of  the  exist- 
ence of  the  pit  on  tbe  part  of  appellant. 
The  facts  already  recited  are  such  tbat 
the  law  raises  the  presumption  that  the 
company  knew  of  the  existence  of  tbe  pit. 
In  Reedv.NorthfleId,13  Pick.  8i>6, the  court 
said:  "Notice  may  be  Interred  from  the 
notoriety  of  the  defect,  and  from  Its  con> 
tlnuance  fur  such  a  length  ol  time  as  to 
lead  to  the  presumption  that  the  proper 
ofilcers  of  the  municipality  did  in  fact 
know,  or,  with  proper  vigilance  and  care, 
might  have  known,  tbe  fact."  B  Amer. 
ft  Eng.  Ene.  Law,  M5,  and  antborltlea 
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tbere  cited;  Pennsylvania  Co.  t.  Bean, 
84  N.  E.  Kep.  15,  (at  this  term.)  and  an- 
tborltles  tbera  cited.  The  writer  la  ol 
opinion  that  a  rebearinK  oaght  to  be 
Itranted.  bnt  In  this  the  other  mpmhem  of 
tbe  conrt  do  not  concur. 
The  petltloD  la  tberefore  overruled. 

<9  Ind.  App.  239) 

BANE  OF  WBSTFIELD  ».  INMAN  et  mV- 

(Appellate  Court  of  Indian*.    May  13,  1893.)- 

AOTIOS  OH  MoTB— Evidbho— Inbtuuctiok^ 
PKBBUHPXIOJIB  ON  AFFUL. 

1.  fit  an  action  a  bank  on  a  note  ^rtn 
by  a  depositor  for  a  supposed  OTerdraft  de* 
fendant  answered  tliat  there  was  no  overdraft* 
and  that  by  reason  of  OTercharsea  and  omia- 
aions  in  his  account  there  was  a  ttalance  dna 
him,  and  a  biil  of  particulars  was  filed.  Sot- 
erai  hundred  items  were  giTen  In  evIdeDce, 
and  the  court  char^red  that  defendant  coald  not 
recover  on  any  item  not  indnded  in  the  bill  of 
particulars,  add,  that  It  would  be  presumed. 
En  the  absence  of  evidence  to  the  contrary,  that 
the  jury  ln>!luded  in  the  verdict  no  Items  not 
aet  out  in  the  bit)  of  particulars. 

2.  An  objection  toat  an  item  admitted  In 
evidence  was  not  included  in  the  bill  of  par- 
ticulars cannot  be  first  rniscd  oo  appeal. 

'd.  Evidence  of  a  piiymcnt  not  mclitdcd  in 
the  bill  having  been  admitted  without  objection. 
It  was  not  error  to  admit  the  f:heck  with  which 
defendant  made  such  payment,  since,  whore  a 
principal  fact  is  given  in  evidence  without  ob. 
jeetion,  it  la  not  error  to  receive  evidence  of  a 
snbsldiary  or  corroborative  fact 

4.  There  were  numerous  disputed  items  In 
the  account,  but  the  court  charged.  In  regard  to 
three  notea  given  to  the  bank,  that  if  they  hud 
been  paid,  and  no  credit  given  t^^  the  bank, 
*^hese  are  all  the  matters  proper  for  you  to 
consider"  In  determining  whether  the  bank  was 
indebted  to  defendant.  There  were  also  sev- 
eral charges  aa  to  other  dispntdd  matters.  Edd. 
that  the  above  Inatmetlon  waa  erroneona  and 
misleading. 

Appeal  from  circuit  conrt.  Hamilton 
eoanty;  J.  T.  Cox,  Jud^e  pro  tern. 

Action  on  a  note  by  the  Bank  of  Weat- 
fleld  ajrnlnBt  Robert  C.  Inman  and  otbcrx. 
From  a  Judgment  fur  ddendantl,  plaintiff 
appeals.  Reversed. 

Kane  &  Davis,  for  appellant.  Fertlff  & 
Alexander,  for  appellees. 

LOTZ,J.  The  appellant  aned  the  ap- 
pellees upon  a  prumlasory  note.  The  ap- 
pellees answered  Jointly  that  the  note 
was  executed  without  any  conntderatlon. 
The  appellee  Robert  C.  Inman  tiled  a  sep- 
arate answer  of  two  paraKrapbs.  The 
first  paragraph  of  his  separate  answer 
alieffed  that  be  was  tbe  principal,  and  the 
other  appellees  were  his  snretlee;  that  the 
appellant  was  at  the  time  of  the  execution 
of  the  note  and  at  the  time  of  filtuK  bis 
anewer  Indebted  to  him  In  the  sum  of 
$1,600  for  mon^  bad  and  received  fur  ble 
oae,  and  wbleb  had  been  converted  to 
the  uae  of  appellant.  Tbe  second  para- 

frapb  of  the  aeparate  answer  averred 
bat  be  executed  the  note  as  prlnclpnl  for 
an  alleged  overdraft;  that  In  fact  there 
was  no  overdraft,  bnt  that,  by  reason  of 
divers  errom,  overcharges,  and  omissions 
In  bis  arcount  as  acnstomerand  depos- 
itor lo  said  bank,  tbera  waa  S1,dOO  doe 
Mm,  for  wbicb  he  prayed  Jadgment.  A 
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bill  of  partlcalars  was  filed  with  each  of 
these  paragraphs.  In  nhlcb  certain  errors 
were  speelflcany  pointed  ont,  and  It  waa 
ateo  atated  that  there  were  other  errors 
In  tbe  account  which  appellee  was  then 
unable  to  apecify.  No  question  Is  raised 
as  to  the  suftlclency  of  the  answer.  There 
was  a  trial  by  Jury,  and  a  general  verdict 
for  all  the  aptiellees  on  tbe  complaint,  and 
a  verdict  for  91,076.02  in  favor  of  the  ap- 
pellee Robert  C.  Inman  on  his  separate 
aoHwera.  Tbera  were  no  Interrogatorlea 
submitted  tu  the  ]nry.  A  motion  for  a 
new  trial  was  filed,  and  overruled.  After 
this  ruling  and  at  tbe  same  term  of  tba 
court,  appellant  filed  another  motion  for 
a  new  trial  on  tbe  ground  of  newly-dis- 
covered evidence.  Tbe  ruling  upon  eaeb 
of  tbeae  motlona  Is  assign^  aa  error. 
Appellant  earneatly  loslBtB  that  tbe  Ter> 
diet  Is  not  supported  by  tbe  evidence,  and 
that  there  Is  error  in  the  asseiwment  of 
tbe  amount  of  recovery  In  favor  of  appel- 
lee Robert  C.  Inman.  It  appears  from 
the  evidence  that  the  appellee  Robert  C 
Inman  was  engaged  in  buying  and  sell- 
ing live  stock,  and  tbat  he  did  bual- 
neea  throngh  appellant  bank;  borrowed 
money,  dlsconnted  nutee^  made  depuslta 
there,  and  gave  cheeks  upon  It.  The  buat- 
nese  extended  over  a  period  of  more  than 
two  years,  and  in  the  aggregate  a  lorge 
sum  of  money  was  deposited  and  checked 
out  of  said  bank.  Tbe  whole  account  of 
the  deallDga  between  them  was  given  In 
evidence.  We  have  looked  Into  tbe  evi- 
dence, and,  while  we  may  have  doubts  as 
to  the  correctness  of  tbe  verdict,  yet,  un- 
der the  familiar  rule,  when  there  la  any 
evidence  tending  to  support  tbe  verdict 
the  appellate  courts  will  not  disturb  the 
Judgment  on  such  grounds.  Appellant  in- 
sists that  It  la  apparent  that  tbe  Jury  In- 
cluded one  Item  of  S7S0  In  tbe  verdict 
which  waa  not  contained  in  tbe  bill  of 
particulars;  that  this  was  erroneous,  and 
renders  the  amount  of  recovery  too  large. 
Whether  or  not,  under  the  pleadings,  the 
appellee  was  confined  to  the  Items  speclf- 
IcnUy  designated  In  tbe  bill  of  particulars, 
me  net^  not  decide.  The  whole  account 
of  debit  and  credit,  Including  several  hun- 
dred items,  was  given  in  evidence  witbont 
any  objection  except  as  to  a  few  Items. 
In  this  condition  of  the  evidence  It  Is  diffl- 
cult  to  determine  what  Itemii  were  or 
were  not  considered  by  the  Jury  in  reach- 
ing the  verdict.  The  court  expreeely  In- 
atructed  the  Jury  that  "the  defendant 
would  nut  be  entitled  to  a  verdict  against 
the  plaintiff  on  any  item  not  Included  In 
such  bill  of  particulars."  lu  the  condi- 
tion of  the  evidence  this  court  will  pre- 
sume that  the  Jury  followed  the  instruc- 
tion given,  and  that  the  verdict  contained 
only  Huub  Items  as  ware  set  out  In  tbe  bill 
of  pnrtlcnlars. 

Another eanse assigned  for  anew  trial 
Is  that  the  court  erred  upon  tbe  trial  In 
allowing  the  appellee  Robert  G.  Inman 
to  testify  relative  to  tbe  execution  of  a 
note  for  9750  about  tbe  time  of  a  purchase 
of  a  lot  of  bogs  from  one  Roberts,  and 
tbe  payment  of  said  note,  for  which  be 
claimed  be  did  not  receive  credit  or 
monsijr.  This  Item  wan  not  embnued  In 
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tlie  bill  ot  particulars,  and  lor  that  reason 
it  tseun tended  that  tbe  evidence  waaer^ 
roneomly  admitted.  At  do  timeon  tbe 
trial  was  the  objectloo  raised  that  this 
Item  was  not  In  tbe  bill  of  particulars. 
The  record  shows  that  the  appellee  testl- 
hed  thnt  tie  had  made  a  note  to  the  bank 
fur  $750,  which  should  have  been,  bat  was 
not,  credited  to  bis  account,  and  that  he 
drew  a  check  tu  Roberts  on  the  seme  day 
for  the  amount,  and  paid  the  note  oH 
wltbln  a  day  or  two  afterwards,  but  re- 
ceived n^tber  credit  for  tbe  note  nor  for 
the  money  paid  in  Its  dlachar^.  He  then 
offered  the  check  in  evidence.  To  this  the 
appellant  objected  on  the  ^ound  that 
the  check  was  not  In  controversy.  The 
principal  fact  to  which  tbe  appellee's 
tastimony  related  upon  thla  point  was 
that  be  had  made  his  note  and  paid  It  otT, 
and  bad  not  received  credit,  althouKb 
tbe  note  was  charg^  against  bim  In  the 
account.  Where  the  principal  fact  Is 
fciven  In  evidence  without  objection,  It  is 
not  reversible  error  to  gtw  In  evidence  a 
■nbsldlary  or  corr»boratlve  tact. 

Another  cause  for  wblch  a  new  trial 
was  asked  la  that  tbeconrt  erred  to  giv- 
ing: to  tbe  Jury  a  certain  InBtrnetion  pre- 
pared and  asked  by  the  appellee  fiohert  C. 
Inman.  The  lustructlon  is  In  these 
words:  "If  the  defendant  R.  C.  Inman 
executed  his  note  to  the  plaintiff  bank  for 
$960,  and  received  credit  on  his  deposit 
aceunnt  for  such  note  in  tbe  sum  of  $949, 
being  tbe  amount  of  said  note,  less  the 
diseoiint,  and  afterwards  paid  off  said 
note  in  full  by  tbe  payment  of  cash  into 
tbe  bank,  for  which  he  received  no  credit 
on  said  deposit  accoant,  and  the  amount 
of  note,  9960,  was  afterwards  cbarxed 
against  him  alonie  with  checks  drawn  un 
said  account,  or  If  the  defendant  executed 
a  note  to  said  bank  for  $760,  and  did  not 
receive  any  money  thereon,  and  did  not 
receive  credit  ther^or  on  his  deposit  ac- 
coDut,  nor  otherwise,  and  afterwards 
paid  the  said  note  In  cash  tu  the  bank, 
and  received  no  credit  for  the  money  so 
paid,  and.  In  like  manner,if  the  defendant 
made  a  note  to  said  bank  for  912S.62,  for 
which  be  received  no  credit  for  the  money 
so  paid,  ttaeae  are  all  tbe  matters  proper 
for  yon  to  consider  in  arriving  at  a  con- 
clofdon  as  to  whether  the  defendant  Rob- 
ert U.  Inman  was  Indebted  to  plaintiff  at 
tbe  date  of  tbe  execution  of  tbe  note  in 
■nit,  and  as  to  whether  the  plaintiff  Is 
now  in  fact  indebted  to  the  defendant 
Robert  0.  Inman.  **  Appollee'e  learned 
counsel  have  not  favored  na  with  a  dls- 
cusalon  ot  this  alleged  error,  and  we  are 
left  in  the  dark  as  to  their  theory  of  its 
correctness.  These  three  Items— the  $9^)0 
note,  the  $750  note,  and  the  note  fur 
$l23.&i}— are  singled  out  by  the  instruction, 
and  the  Jury  are  told  that  "these  are  all 
tbe  matters  proper  to  consider"  in  de- 
termining whether  Roberto.  Inman  was 
indebted  to  the  plaintiff,  or  whether  the 
plaintiff  was  indebted  to  Robert  C.  In- 
man. The  use  of  the  phrase  "  these  are  all 
the  matters"  conveys  the  Idea  of  exeln- 
■tveuenii  that  In  to  aay.  tbe  only  matters. 


If  this  Is  the  proper  construction  to  be 
pnt  upon  the  instruction,  standing  alone, 
we  do  not  see  upon  what  theory  It  can 
be  upheld.  There  were  many  matterr- 
given  In  evidence;  there  were  several  hun- 
dred Items  ut  account,  various  conversa- 
tions, notes,  and  bank  checkR  intrudoeed 
by  both  parties  without  objection;  and 
yet  the  Jury  are  told  that  It  la  proper  to 
consider  only  three  mattera.  If  tbe  article 
"tbe"  belore  the  word  "matters"  was 
omitted,  we  see  no  objection  to  it,  for  it 
would  then  aay  to  tbe  Jury  "  these  are  all 
matters  proper  for  you  to  consider.  * 
But  the  definite  article  "the"  before  the 
word  "matters"  conveys  the  Idea  that 
the  Jury  must  consider  only  these  three 
matters  or  things,  and  none  other.  To 
determine  whether  or  not  this  Instruction 
was  misleading.  It  must  be  considered  In 
connection  with  ail  the  other  instructions 
given  in  the  case.  There  were  a  number 
ot  other  Instructions  that  directed  the 
Jury's  attention  to  many  other  matters, 
and  under  such  circumstances  the  Jory 
could  hardly  be  given  to  understand  that 
these  three  notes  were  the  only  matters 
to  be  considered  by  them.  The  Idea  In- 
tended to  be  conveyed  by  the  Instruction, 
when  considered  in  connection  with  the 
other  iuNtructlons,  no  doubt  was  that 
there  were  only  three  items  In  the  set-off 
that  were  In  controversy,  and  that  It 
would  be  annecesRary  fur  the  Jury  to  con- 
sider any  other.  When  a  fact  or  facts  are 
admitted  or  are  undlspnted,  tbe  court 
has  the  right  In  Inatraetlng  the  Jury  to 
treat  them  as  proved,  without  invading 
the  Jury's  province.  Bnt  as  we  under- 
stand the  evidence  there  were  many  other 
disputed  items.  Appellee'scouneel  in  their 
brief  assert  that  It  was  another  and  differ- 
ent item  than  the  $7S0  note,  to  wit,  the 
$700  received  from  the  express  company, 
that  went  to  make  up  tbe  Terdlet. 
Again,  they  say  in  their  brief  that  "the 
whole  account  was  Involved  in  tbe  con- 
troversy. Tbe  ultimate  question  was 
not  as  to  any  particular  Items  of  deblta 
or  credits,  bnt  as  to  the  floal  balance." 
We  do  not  think  tbe  Instruction  can  be 
Justified  upon  any  theory.  It  it  was  In- 
tended to  convey  tbe  Idea  to  the  Jnnr 
that  there  were  only  three  items  ofevl. 
dence  proper  for  them  to  consider,  or 
only  three  matters  in  controversy,  then 
it  is  clearly  bad,  In  the  light  of  the  record 
of  this  case,  for  It  usurps  the  funtrtlons  of 
the  Jury.  Nor  will  It  do  to  say  that  the 
instruction  limited  the  Jnry's  considera- 
tion to  three  Items  In  the  answerof  set*otf. 
for  one  ot  tbe  three  Items— the  $750  note- 
In  not  found  In  the  bill  ot  particnlars ;  and, 
further,  If  this  was  tbe  intention,  it  in 
squart;ly  contradictory  of  the  other  in- 
struction from  which  we  have  above 
quoted.  This  conclusion  renders  it  un- 
necessary to  puss  upon  the  other  ques- 
tions  discussed  by  counsel  for  appellant. 
Judgment  reversed,  wltb  Instmcnonn  to 
grant  a  new  trial. 

DAVIS,  J.,  baring  been  of  counsel,  did 
not  participate  In  thls-declslou* 
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CLIFFORD  et  al.  T.  MBXBB  et  aL 
<Appdlate  Court  of  Indiana.    May  11.  1803.) 
Bkoekbs — Coiiiii8eiOH»-~JoiST  Liability  op  Co- 

TENAST8. 

1.  Where  land  is  owned  hy  two  tonants  ia 
<>omiDon,  and  ia  placed  in  chUrgo  of  one,  who 
KellB  it  tiirough  a  broker,  the  owners  are  jcdntly 
liable  for  the  broker's  commisaions. 

2.  In  an  action  for  brokers'  commissions 
oa  a  sale  of  land,  where  the  complaint  allies 
That  the  land  was  conveyed  to  two  persons, 
and  the  finding  is  that  it  was  conTeycd  to  one 
of  them,  the  Tariance  ia  not  a  material  one. 

8.  Uefeodants  ^aced  with  plaintiffs,  who 
were  real-estate  brokws,  land  to  sell  at  a  given 
price,  but  stated  that  the7  wonld  consider  a 
smaller  offer;  that  the  property  had  been  in 
the  hands  of  other  agents,  who  did  not  seem 
to  be  doing  anything  with  it;  and  that  th^ 
wanted  plaintiffs  to  take  hold  and  sell  it.  They 
also  told  plaintiffs  thiit  they  could  disclose  the 
names  of  owners,  as  defendants  would  see  that 

Slaintiffs  were  protected  in  their  commissions 
!  a  purchaser  was  found.  Plaintiffs  adver- 
tised the  property,  and  in  response  to  the  ad- 
Tortisement  one  R.  called  at  their  office,  an& 
was  shown  the  property,  given  the  price,  and 
asked  to  make  an  offa.  K.  asked  the  nane 
of  thf  o'vixT,  and  nIaintiEFs  gavR  it  to  Iif^r. 
Shortly  afterwards  she  called  at  the  office  of 
one  of  defendants,  who  was  out.  She  told  her 
bnsinesB,  and  was  referred  to  one  C,  who  oo- 
enpied  the  office  with  such  defendant,  bat  had 
no  business  connection  with  him.  O.  took  her  to 
the  property,  and  she  made  an  offer  for  it, 
wliicn  was  atfterwards  accepted;  the  price  be- 
ing less  than  that  {riven  by  plaintiffs.  Aftw- 
wards,  and  before  the  property  was  conveyed, 
plaintiffs  notified  defendants  that  R.  was  tiieir 
costomo',  and  they  would  claim  a  commission 
if  ahe  bought  tbe  property.  The  sale  to  R. 
was  consummated,  and  the  defendanta  paid  a 
eommisdon  to  O.  as  broker.  Bdd.  that  plain- 
tUEs  were  tite  procnring  cause  of  the  sale,  and 
entitled  to  commissions  on  same,  and  that  the 
payment  to  C.  did  not  affect  plaintiffs'  claim. 

4.  When  a  real-estate  agent  is  instructed 
by  the  principal  to  send  persons  Inquiring  abont 
property  to  the  latter,  the  agent  is  not  required 
to  noti^  the  prindpal  of  the  fiict  that  he  has 
sent  persons  to  him. 

Appeal  from  auperlur  coart,  Marlon 
COQDty;  N.  B.  Taylor,  .ludiee. 

Action  by  Henry  Meyer  and  othera 
aKalnat  Miles  Clitlord  and  another  (or 
commlBSlon  on  sale  of  real  estate.  Judg- 
ment waa  rendered  In  Justice's  court  for 
plaintiffs,  and  on  appeal  the  action  waa 
tried  In  tbe  special  term  of  the  superior 
court,  which  rendered  Jadgment  In  favor 
of  plalntlBa,  and  defendants  appeal.  Af- 
flrmed. 

Vincent  Q.  CUIfOrd  and  Wllber  F.  Brow- 
der.forappeUantB:  Merrill  Moorea,  for  ap* 

pelleee. 

REINHARD,  C.  J.  Tbe  appelleea.  who 
are  real-estate  agents  In  the  city  of  Indian- 
apollH,  Instituted  this  action  axalnst  the 
appellants  before  a  Justice  of  tbe  i>eace  to 
recover  a  commlsalon  for  procuring  a  pnr- 
cbaser  for  certain  real  estate  of  theappel- 
lanta.  Tbe  cause  waa  appealed  to  the  sa- 
pCHTlor  court,  where  at  a  special  term  there 
waH  a  trial,  and  special  finding  by  tbe 
court,  resoltluff  In  a  Judgment  in  favor  of 
appellees  for  975. 

The  flret  asslKiinient  of  error  at  general 
term  was  the  losufticifncy  of  tfaecomplalnt 
to  state  a  goo6  cauae  of  action.  Tbe  com- 
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plaint  Is  sufficient  to  withstand  fbe  Attack 
tbns  made  opou  It.  It  avers  that  the  ap- 
pellantB  were  the  o w  nera  of  the  real  estate 
for  the  sale  of  whicb  the  commission  Is 
riaimed:  that  the  appellees  were  real-es- 
tate brokers  In  the  city  of  IndlauapoUa, 
where  the  said  real  estate  was  situated, 
and  that  appellants,  about  Jnlyl.liiHB, 
placed  said  real  estate  In  the  hands  of  ap- 
pellees for  sale;  that  appellees  duly  adver- 
tised tbeanme  forsale  by  notices  published 
In  the  dally  newspapers  of  said  city;  that 
thereafter,  and  In  response  to  said  adrer^ 
tlaements,  one  Boxanna  Robertson,  wife 
of  William  Robertson,  called  upon  tbe  ap- 
pellees, and  requested  to  be  snown  said 
property,  and  to  be  told  the  price  of  the 
same;  that  appellees  took  said  Roxanna 
Robertson  to  said  property,  and  showed 
it  to  her,  and  stated  tbe  price  at  wblch  it 
was  for  sale,  and  at  her  request  gave  her 
tbe  name  of  tbe  appellant  Vincent  O.  C'ill- 
tord.one  of  the  owners  of  said  real  estate; 
and  that  afterwards,  to  wit,  on  the  itotb 
day  of  October,  1889,  said  Roxanna  pur- 
chased said  property  from  tbe  appellants 
for  tbe  sum  of  92.100,  tbe  said  property  be- 
ing conveyed  bj  the  appeUauta  to  said 
William  and  Roxanna  Robertson.  Ap- 
pellees aver  that  they  are  eutitled  to  a 
commission  of  478  for  Bndlng  a  purchaser 
for  said  property,  as  aforesaid,  but  that 
said  appellants  have  not  paid  them  any- 
thing whatever  for  tbeir  services.  Where- 
fore they  demand  Judgment.  In  actions 
commenced  before  justlcea  of  the  peace,  U 
the  complaint  contain  sufBdent  subatance 
to  apprise  the  adverse  party  of  the  nature 
of  the  demand,  and  to  bar  another  action 
for  tbe  same  thlnR,  It  Is  sufficient,  even  on 
demorrer.  MUbollin  v.  Fuller,  1  Ind.  App. 
68,  27  N.  E.  Rep.  Ul:  Watson  v.  Con  well, 
8  Ind.  App.  518.  80  N.  E.  Rep.  6;  Smith  v. 
Heller,119Ind.212,2]  N.E.  Rep.6tS7:  Andei^ 
floa  V.  Llpe.  114  Ind.  464, 1«  N.  E.  Rep.  8K). 
Tbecomplaint  would  besufUclent  If  drawn 
In  the  form  of  an  ordinary  merchant^a 
account,  thus:  "MllesCllIford  and  Vincent 
O.  Clifford,  Dr.,  to  Henry  Meyer  and  Wil- 
liam Gordon,  for  services  rendered  as  real- 
estate  brokers  In  finding  a  purchaser  for 
the  sale  of  a  bouse  and  lot  In  the  city  of 
Indianapolis  between  July  1,  1889,  and  Oc- 
tober 80. 1889. f 78.00."  KeT.St.l881,$14«l; 
Mllhotland  V. Pence,  11  lad. 308.  Tbeabore 
statement,  and  more,  may  easily  be  ex- 
tracted from  tbe  complaint,  and  it  there- 
fore sufficiently  conforms  to  the  statutory 
requirement.  The  only  error  assigned  in 
thfa  court  la  that  the  superior  court,  In 
general  term,  erred  In  afflrmlug  tbe  Judg- 
ment of  the  court  In  special  term.  One  of 
the  errors  assigned  In  the  superior  court 
was  that  the  court  In  apedal  term  erred 
In  Its  conrtusions  of  law  on  tbe  special 
findings  of  the  facta. 

It  appears  from  the  facts  found  specially 
that  on  July  1, 1889,  tbe  appellants  were 
tbe  owners  In  fee  simple,  aa  tenants  In 
common,  of  tbe  premises  described  lo  the 
complaint,  and  the  appellees  were  asso- 
ciated together  In  business  ns  real-estate 
brokers  In  the  city  of  Indianapolis,  Ind. 
That  on  or  abont  Haid  day  the  appellant 
Vincent  G.  Clifford  (who  had  charge  of 
said  property,  and  controlled  the  same  for 
bimself  and  bis  coappellant)  went  to  tbe 
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ufBce  or  tbe  appelleefl,  and  placnd  aald 
property  In  tbelr  haads  for  eale.  He  In- 
formed Gordon  that  tbe  price  for  wblch 
they  witilied  to  Hell  It  was  ¥2,300,  but  that 
they  would  consider  a  snialler  offer;  that 
tbe  property  had  been  in  tbft  liaadH  of  oth- 
er real-estate  aseots  for  sale,  but,  as  these 
did  not  appear  to  be  dolugr  anything  with 
It,  be  ana  hfs  brother  wanted  tbe  appel- 
lees to  take  bold  of  It  and  sell  It.  He  also 
told  appftllees  that  tbey  need  have  no  hes- 
Itaocyltt  telling  Inquirers  the  uanieB  uf  the 
owuers,  as  he  would  see  tliat  appellees 
were  protected  as  to  tbelr  nomniiasious, 
iu  case  tbey  should  find  a  purchaser.  Tbe 
appellants  permitted  tbe  property  to  i«- 
malD  on  the  books  of  other  real-entate 
agents  for  BAle,bnt  tbe  appellees  supposed 
they  bad  tbe  sole  charge  of  Us  sale.  The 
appellees  entered  the  property  for  sale  on 
their  books, and  advertised  Itat  tbelrown 
expense  In  tbe  city  newspapers.  Roxanna 
Robertaon,  noticing  the  advertisement, 
went  to  the  appellees*  office  to  make  in- 
quiries with  a  view  to  purchasing.  Ap- 
pellees tuld  herthe  price  asked,  and  showed 
her  the  property,  reqaestlng  her  to  make 
an  nffer  for  it.  She  a«ked  who  owned 
the  lot.  and  was  told  by  appellee  Meyer 
that  Vincent  G.  Clifford  was  one  of  tbe 
owners.  Meyer  called  upon  Mrs.  Robert- 
sun  several  times  for  the  purposeof  selling 
ber  tbe  property,  bat  she  made  no  offer 
for  It  directly  to  him,  Dor  did  she  tell  him 
tbatsbe  Intended  to  call  on  tbe  owner 
with  a  view  to  purchasing.  Miles  Clifford 
Is  a  resident  of  the  state  of  Washington, 
and  Vincent  O.  Clirtord  is,  and  then  was, 
an  attorney  at  law,  with  a  law  office  on 
Washington  street  in  tbecityof  Indianapo- 
lis. The  office  of  Clifford  was  also  occupied 
by  William  F.  Crawford,  who  bad  no  sign 
outside  of  the  office  npon  the  door  or  win- 
dow, but  who  did  some  real-estate  and 
collecting  business  In  the  office,  but  had  no 
connection  with  Oiltord,  other  than  as  an 
occupant  of  tbe  same  office  rooms.  Mrs. 
Robertson  called  at  Clltford's office  shortly 
after  the  conversation  witb  Meyer  In 
which  she  bad  been  told  Clifford  was  one 
o(  tbe  owners,  and  shortly  after  she  had 
been  shown  tbe  premises  by  the  appellees, 
and  asked  to  see  Vincent  G.  Clifford.  Ube 
was  asked  by  said  CliHord's  law  partner 
thenatureof  her  business  with  Mr.  Clifford, 
and  stated  she  wished  to  Inquire  about 
bis  property  on  North  West  street,  which 
abe  understood  was  for  sale,  and  was  In- 
formed that  Mr.  Clifford  was  not  In  tbe 
office. and  that  tbe  property  was  Incherg^ 
of  tbe  said  Crawford,  to  whom  she  was 
referred  by  Browder,  the  law  partner. 
Crawford  took  ber  to  see  the  lot,  and  she 
gave  him  a  written  offer  of  f  2,100  for  the 
property,  wbleta  offer  bad  been  prepared 
by  said  Vincent  O.  Clifford.  This  oDer  was 
accepted  l^y  appellants  about  tbe  middle 
of  October,  ]if89,  and  within  a  day  or  two 
afterwards  tbe  appellees  for  the  first  time 
informed  tbe  said  Vincent  G.  Clifford  that 
Mrs.  Robertson  had  come  to  tbelr  office  In 
response  to  tbelr  advertisement  to  inquire 
about  said  property,  and  that  appellees 
had  shown  It  to  her,  and  told  lier  that 
Vincent  G.  Clifford  was  one  of  tbe  owners 
thereof,  and  the  price  asked,  and  had  re- 
quested ber  to  make  an  otier  lor  the  aame. 
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and  claimed  tbe  commfasIOD  forthe  sale  In 
case  It  was  consummated.  A  deed  was 
prepared  by  the  appellants,  and  executed 
and  dellvemd  to  said  Boxanna  Robertson 
October  30, 18S9,  conveying  the  property  to 
ber  for  the  conRlderatloii  of  $2,100.  which 
was  paid  by  her.  After  the  delivery  of 
said  deed,  and  about  two  weeks  after  no- 
tice from  appellees  of  their  claim  for  com- 
mission for  the  sale  to  Roxanna  Robert- 
sun,  the  appellantn  paid  said  Crawford  a 
commission  of  f37  for  selling  said  prop- 
erty, and  it  was  before  said  deed  was  de- 
livered by  appellants  to  Mrs.  Robertson, 
and  before  the  payment  of  said  sum  by  thn 
appellants  to  Crawford,  that  appellees  no- 
tified appellants  as  above  found,  anil  stat- 
ed and  demanded  their  cummisslun  for 
services  in  procuring  said  purchaser.  Tbe 
appellees*  services  In  procuring  the  pur- 
chaser for  said  lot  are  of  the  value  of  f  73, 
nopart  of  which  has  been  pnid. 

From  these  facts,  the  court  drew  the 
following  conclusions  of  law:  <lj  That 
the  appellants  are  liable  to  the  appellf>ea 
for  the  commission  in  tbe  amount  fur 
which  the  property  was  sold  to  Roxanna 
Robertson;  (2)  that  the  appellees  are  en- 
titled to  recover  from  tbe  appellants  the 
sum  of  973,  the  amount  found  by  the 
court  to  be  the  value  of  the  comrolssloa 
un  said  sale,  or  the  value  of  the  services 
of  appellees  in  procuring  said  purchaser; 
(S)  that  tbe  appellants  are  hIsu  liable  for 
the  costs  of  this  action.  To  each  of  these 
eoncluaions  the  appellants  excepted,  and 
over  their  motion  for  a  new  trial  Judg- 
ment was  rendered  on  the  findings. 

It  is  contended  by  appellants'  counsel 
in  argnmeot  tbat  In  no  event  could  there 
have  been  a  Joint  liability  of  the  appel- 
lants, for  the  reason  tbat  they  were  ten- 
ants In  common,  and  that  tbe  only  liabil- 
ity tbey  could  have  incurred  concerning 
tbelr  real  estate  is  a  separate  one,  and  to 
the  extent  only  of  tbe  interest  each  had  la 
the  premises.  The  position  is  not  ten- 
able. While  it  may  be  conceded  that  a 
marked  distinction  exists  In  tbe  legal 
status  of  partners,  and  tbat  of  cotenants, 
we  know  of  no  reason  why  such  coten- 
ants  may  not  bind  themselves  Jointly  la 
any  financial  transaction  concerning  tbelr 
lands.  This  might  be  done,  we  appre- 
hend, even  by  persons  owning  different 
tracts  of  land  separately.  If  tbe  employ- 
ment was  a  Joint  obUgatlun.  of  course  the 
liability  is  the  same,  and  tbe  fact  that  tbe 
parties  are  tenants  in  common  will  not 
impair  tbelr  right  to  enter  Into  a  joint 
contract  in  a  matter  concerning  their  real 
estate.  The  court  had  ample  warrant  for 
holding  the  appellants  Jointly  liable.  If 
liable  at  all. 

It  is  next  Insisted  that  a  fatal  variance 
is  shown  between  tbe  complaint  and  the 
finding,  from  tbe  fact  tbat  tbe  convey- 
ance, according  to  tbe  flndiuR,  was  made 
to  Roxanna  Robertson,  while  the  com- 
plaint alleges  that  it  was  executed  to 
Roxanna  and  William  Robertson.  Tbe 
variance  Is  not  a  material  one.  The  gist 
of  the  action  is  for  tbe  services  rendered 
in  flndlng  a  purchaser.  It  makes  but  little 
difference  to  whom  the  conveyance  was 
actually  made,  if  tbe  appellees  were  the 
procuring  cause  of  the  sole,  or  furnished 
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thepDrehaser.  Theeonveyaoce  l8  bat  ad 
iDCldent  to  the  transaction.  It  It  werees- 
leiitlal  tliat  the  proof  shoDld  conform  ex- 
actly to  the  allf^atfon  In  tblH  particular. 
It  bping  a  mere  technical  matter, the  conrt 
below  would  have  permitted  the  appel- 
lees to  amend  tbeir  complaint  00  as  to 
meet  tbe  faete  proved.  When  that  la  the 
caea,  tbiH  eonrt  will  deem  the  amendmeot 
made,  rather  than  reverae  a  cause  apon  a 
point  like  this,  as  no  posslbln  barm  could 
bare  fome  to  tbe  appellants  by  reason  of 
tbe  error,  1 1  It  be  tnch . 

It  Is  fnrtber  arged  that  tbe  conclosloDB 
of  law  are  "iDconslHteot."  Coansera 
statement  on  this  point  Is  that  "the  first 
cunclnslon  Bnds  defendants  liable  to  plain- 
tiffs for  the  commiaslnn  on  the  amonnt 
for  which  the  said  described  lot  was  sold; 
the  second  conclusion  finds  the  value  of 
such  commlsslun  to  be  973."  We  cunfeas 
our  Inability  to  discover  any  Inconsistenvy 
In  these  eoucluslona.  Tbe  one  follows 
logically  npon  tbe  other,  and  It  Is  appar- 
eat  on  ttaelr  face  that  tbe  point  Is  not  well 
taken. 

It  is  farther  contended  that  the  special 
findlRKa  show  the  appellees  to  be  entitled 
to  recover  a  less  amount,  If  anything, 
tban  tbat  tlxed  by  the  court.  The  conten- 
tion Is  that,  as  tbe  sale  was  consnmmated 
by  another  agent,  whom,  by  special  con- 
tract, the  appellant  paid  S37  comnilssion, 
this  amonnt  should  have  been  deducted 
from  tbe  allowance  of  f 73.  While  the  spe- 
cial findings  disclose  tbat  Crawford  did 
rluae  the  sale  between  these  parties,  the 
conaeqoences  claimed  do  not  necessarily 
follow.  Am  between  app^leea  and  ap- 
pdlants,  there  was  no  agreement  that 
tbe  former  shonld  do  tbe  work  lor  any 
■pecUed  amount,  nor  does  It  appear  that 
appellees  adopted  tbe  agreement  made 
by  appellants  with  Crawford  as  part  of 
ttotUr  contract  with  tbe  appellants,  and 
we  are  noable  to  see  how  the  transaction 
between  the  appellants  and  Crawford  can 
affect  tbe  dealing  between  the  appellants 
and  tbe  appellees.  However  honestly  the 
agent  Crawford  may  have  earned  his  com- 
mtsBion,  aa  between  him  and  the  appel- 
lants tbat  fact  cannot  affect  the  right  of 
of  tbe  appellees  to  recover  their  commis- 
sion, it  they  have  legally  earned  It,  nor 
lessun  the  liability  of  the  appellants  to 
the  appellees,  ontll  It  is  shown  tbat  tbe 
latter  have  In  some  way  forfeited  sneh 
right  of  recovery,  or  become  bonnd  to  ae- 
cepta  less  amount  by  some  act  of  estoppel 
or  agreement  on  their  part.  The  appel- 
lees' right  of  recovery,  we  think,  all  binges 
upon  tbe  qnestlon  whether  or  not  they. 
In  a  legal  sense,  as  between  them  and  the 
appellants,  were  the  procuring  causeof  the 
sale,  or  Inmlahed  a  parebaser.  If  not, 
they  cannot  recover  anything;  bnt.  If  the 
affirmative  be  tbe  proper  answer,  no  ar- 
rangement or  dealing  by  tbe  appellants 
with  Crawford  to  wbleb  the  appellees 
were  not  parties  can  prevent  or  redace 
tnelr  recovery. 

It  Isneztclalmed  that  there  can  bono  re- 
covery, because  it  is  shown  by  tbe  special 
findings  that  the  appellees  did  not  notify 
tbe  appellants  tbat  they  had  shown  tbe 
property  to  Roxanna  Robertson  nntll 
alter  tbe  lattw  bad  contracted  for  It  with 


the  appellants,  tbrongh  thdr agent, Craw- 
ford, and  had  become  liable  to  the  latter 
for  bis  commission.  Under  thefuctsof  this 
case,  we  do  not  think  notice  was  necema* 
rv.  The  appellees  did  all  they  contracted 
to  do.  They  found  a  purchaser  In  Mrs. 
Robertson,  and  If  the  appellees  did  not 
themselves  consummate  the  aale  with  her 
It  was  because  tbe  appellants,  through 
their  other  agent,  (Crawford,)  took  tbe 
matter  out  of  the  hands  of  the  appellees, 
reduced  tbe  price  of  tbe  property,  and 
closed  the  trade,  thus  reaping  tbe  benefit 
of  the  work  of  tbe  appellees.  We  are  re> 
minded  by  appellants*  counsel  that  Craw- 
ford was  not  connected  with  Clifford  as  a 
bnsinesB  partner,  but  that  they  only  occu- 
pied the  same  office  In  common,  and  that 
Crawford,  as  real-estate  agent,  bad  tbe 
property  in  bis  hands  before  tbe  appellees 
received  it.  Granting  this  to  be  true,  It 
only  shows  tbat  the  appellants  were  un- 
fortunate In  placing  their  property  In  tbe 
hands  of  too  many  agents,  and  the  tact 
still  remains  tbat  the  appellees  had  done 
all  they  had  agreed  to  do,  and  were  pre- 
vented from  consummating  the  transac- 
tion by  the  fault  of  the  appellants.  Mrs. 
Robertson  did  not  go  to  Mr.  Crawford  in 
response  to  any  advertisement  of  tbe  prop- 
erty be  had  made.  She  visited  tbe  office 
of  appellants  to  inquire  of  tbe  owner  con- 
cerning the  property,  and  with  a  view  of 
purchasing  it,  because  of  the  announce- 
meat  she  bad  seen  In  tbe  newspapers, 
placed  there  by  the  appellees,  and  because 
the  appellees  had  told  ber  that  Clifford 
was  one  of  theowners;  andshe  wentthere 
to  find  Clifford,  and  not  Crawford.  Tbe 
appellants  had  told  the  appellees  not  to 
withhold  the  owners*  names  from  inqolr- 
ers,  and  tbat.  If  sale  was  made  to  a  pur- 
chaser foond  by  the  appellees,  tbe  appel- 
lants would  protect  them  In  thelreommts- 
sion.  AppellantB'conDselarguetbat  these 
things  were  not  sufflcleutly  proved.  But 
we  mast  take  the  facts  astound  by  the 
court,  and.  It  there  was  a  conflict  In  the 
testimony  of  witnesses,  it  is  not  in  onr 
power  to  reconcile  it.  Our  doty  le  to 
adopt  the  finding  made  by  the  court  as 
the  correct  one,  if  there  is  any  evidence 
whatever  tosupport  it.  The  facts  set  out 
Justified  tbe  court  in  finding  that  the  ap- 
pellees procured  tbe  purchaser  to  whom 
this  property  was  sold.  Tbe  appellants 
are  estopped  to  deny  this  when  It  Is  shown 
that  the  only  reason  tbe  appellees  did  not 
close  tbe  sale  with  Mrs.  Robertson  was 
that  the  appellants,  through  another 
agent,  took  the  baslness  out  of  their 
hands,  reduced  the  price,  and  wound  up 
the  trade  with  tbe  very  purchaser  the  ap- 
pellees bad  sent  'them.  See  Lane  v.  Al- 
bright, 49  Ind.  275;  Insurance  Co.  v.  Wll- 
Hams,  98  Ind.  403;  Pape  v.  Wright,  116  Ind. 
602,  19  N.  E.  Rep.  459.  All  the  broker  en- 
gages to  do  in  such  a  case  Is  to  make  rea- 
sonable efforts  to  procure  a  purebaser.  II 
he  fails,  he  can  recover  no  commission,  un- 
less there  be  a  special  contract.  But  11 
the  porcbaser  is  found  tbrongb  bis  efforts, 
though  the  sale  be  made  by  tbe  owner 
bimseir  or  another  agent,  the  first  broker 
is  entitled  to  pay.  Hussdorff  v.  Schmidt, 
66  N.  T.  819.  In  Lane  v.  Albright,  supra, 
the  court  said:  **Io  tbe  next  place,  tbe 
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achenie  of  employing  a  f^reat  and  really  in- 
definite number  of  persuns  in  tbe  Hume 
coiumualty  to  aet  as  Hgeots,  witbout  eny 
cooperation  wltti  each  other.  In  the  aale 
of  a  alDsle  farm,  was.  Id  any  event,  a  bas- 
ardooB  one,  aB  regards  the  amoont  o( 
coramhiBlons  which  might  have  to  be  paid. 
That  mlenndnretandlng  and  Ilttxatlon 
and  consequent  payment  of  a  double  cnm- 
mlsslon  should  rennlt  from  tbe  promotion 
of  aucb  a  Bcbeme  oagbt  not  to  be  tbe 
canae  of  aurprlse  to  any  experienced  buel- 
neaa  man,  and  especially  to  tbe  men  wbo 
manage  tbe  Immena^  large  bnalneBa 
transacted  by  tho  Insurance  company 
which  proaecutes  this  oppeal.**  The  ap- 
pellants, having  authorized  and  requested 
the  appellees  to  furnish  seekers  after  prop- 
erty the  names  of  tbe  owners,  were  bound 
to  take  notice  that  aucb  persons,  the  cus- 
tomers of  appellees,  might  come  to  sneh 
owners  to  make  Inquiries  concerning  the 
property,  and  they  should  have  acted 
with  a  view  to  this  fact.  Had  Mr.  Clifford 
been  present  in  his  office  when  Mrs.  Rob- 
ertson came  to  see  him,  he  would  In  all 
fairness  and  justice,  under  the  circumstan- 
ces, have  been  required  tu  ask  her  If  tbe 
property  had  been  shown  her  by  tbe  ap- 
pellees. This  obligation  heassnmed  wbeo 
he  directed  the  appellees,  in  effect,  to  let 
tbelr  customers  deal  with  him  directly, 
and  assured  them  that  appellees  would  be 
protected  In  their  commissions.  The  fact 
that  he  left  an  agent  in  his  office,  to 
whom  he  had  also  intrnated  tbe  sale  of  bla 
property,  and  that  anch  agent  dosed  tbe 
sale,  cannot  change  bis  obligation  to  the 
appellees.  He  should  have  informed  his 
last-named  agent  of  the  arrangements  he 
had  with  appellees,  and  put  such  agent 
npon  bis  Inquiry.  Tbe  facts  that  the 
agent  Crawford  occupied  tbe  same  office 
with  Mr.  Clffturd;  that  Crawford  had  no 
sign  upon  the  door  or  windows  annoan- 
clng  that  he  was  a  real-estate  broker;  that 
Mrs.  Itubertson  did  not  cbll  at  tbe  office 
to  see  him,  but  that  she  was  there  to  In- 
terview ('lilford,— are  not  wlthnnt  slgnlfl- 
cance  and  furce.  So  tar  as  the  faotsshow, 
the  only  knowledge  that  Mra.  Robertson 
had  of  tbe  agency  of  Ornwtord,  or  that  be 
was  a  rpal-«state  broker  at  all.  was  that 
derived  from  Browder  and  Crawford  In 
the  office.  This  tends  strongly  to  prove 
that  she  was  Induced  to  go  there  through 
the  Instrumentality  of  tbe  appellees,  and 
that  she  went,  not  to  see  t'rawford,  but 
CllHord.  A  prevtnnsnoticeto  Cllffordthat 
appellees  had  shown  the  premises  to 
Mm.  Robertson  wonld  not  have  been  no- 
tice to  Crawford,  and  wonld,  therefore, 
not  have  kept  Crawford  from  dealing  with 
her.  The  agreement  '  that  appellants 
would  protect  appellees  In  their  commis- 
sions If  they  would  give  tbe  owners' 
names  to  those  making  Inquiries  about 
tbe  property  absolved  the  appellees  from 
tbe  duty  of  giving  notice  to  the  appel- 
lants that  they  had  shown  the  property  to 
certain  ones.  If  any  such  notice  was  other- 
wIhc  necessary.  It  was  said  by  the  court 
of  appeals  of  New  York  In  Sussdorlf  v. 
Schmidt,  supra :  "Nor  Is  It  indlspansable 
that  the  purchaser  should  beintrudnced 
to  the  owner  by  the  broker,  nor  that  the 
broker  obould  be  personally  acquainted 


with  tbe  purchaser;  hut  In  such  case  It 
must  affirroatlrely  appear  that  the  pur- 
chaser was  Induced  to  apply  to  tlie  own- 
er through  means  employed  by  tbe  bro- 
ker." TblB,aswebaveaeen,wasdonebere 
by  the  Information  wblch  was  furnished 
Mrs.  Robertson  by  the  appellees  that  Mr. 
CUHord  wao  one  of  the  owners,  and  wblch 
was  tbe  only  Inducement,  so  far  us  ths 
facts  disclose,  tba  t  prompted  her  to  go 
there.  Had  Mrs.  Bobertaoo  gone  to  Craw- 
ford in  response  to  tbe  latter's  adTertlse> 
meat  of  the  property,  and  negotiated  the 
purchase  with  biro, instead  of  going  to  find 
Clifford,  and  Incidentally  finding  Crawford 
by  tbe  direction  of  Clifford's  partner,  or 
had  not  CUftonl  directed  appellees  to  give 
to  inquirers  the  names  of  tbe  owners,  and 
agreed,  in  effect,  to  pay  them  their  commls- 
slona,  even  If  the  sale  abould  be  made  by 
the  owners  ttaemselveB,  a  different  question 
might  be  presented. 

Appellants'  counsel  Insist  that  appellees 
had  abandoned  the  sale  when  the  same 
was  closed  between  the  parties.  The  spe- 
cial findings,  however,  determine  ottaer- 
wlie,  and  by  these  we  must  be  guided, 
II  there  Is  any  evidence  to  support  tbem. 
Mncb  stress  Is  laid  by  counsel  upon  tbe 
ctrcnrostance  that  Mrs.  Robertsoo,  the 
purchaser,  never  made  the  appellees  any 
offer  of  $2,100  or  any  other  sum  for  the 
property ;  but  we  do  not  see  how  this  fact 
would  relieve  tbe  appellants  from  liability 
if  tbe  appellees  induced  Mrs.  Robertson 
to  seek  out  tbe  owners,  and  makotbeolfer 
to  tbem  directly,  or  to  another  agent 
found  by  her  at  the  place  of  bnslneas  of 
one  of  such  ownera.  To  be  the  procorfng 
cause  of  the  sale.  It  was  not  necessary 
that  appellees  should  tbemselves  have  con- 
ducted all  the  negotiations  culminating 
in  tbe  sale  of  the  property.  It  wanenough 
if  they  set  la  motion  tbe  machinery  by 
wtaltib  the  work  was  done.  That  they  did 
this  we  tbink  Bufflclently  appears  from  tbe 
special  finding  of  facts.  Appellants*  coun- 
sel also  think  a  demand  should  have  been 
made  before  suit  for  the  commissions  of 
appellees.  We  do  not  agree  with  counsel 
in  tbis.  If  tbe  services  were  rendered  aa 
agreed,  and  the  debt  had  thereby  ma- 
tured, as  we  think  It  bad  by  tbe  saleof  tba 
property,  It  was  tbe  duty  of  the  appel- 
lants to  pay  It  witbout  a  demand.  The 
doctrine  that  where  a  sum  Is  payable  on 
the  happening  of  a  certain  contingency, 
and  the  same  has  arisen,  tlie  debtor  mast 
be  notified  thereof,  and  the  money  de- 
mauded  of  biro  before  an  action  is  began, 
Ib  not  applicable.  Here  tbe  parties  were 
all  familiar  with  the  facta,  tbe  appellants 
being  as  fully  apprised  of  ths  work  done 
by  appellees,  and  that  the  sale  was  made, 
as  were  the  appellees.  Besides,  the  find- 
ing shows,  aa  we  have  seen,  that  before 
the  deed  wasdelivered.andtbecommlsslon 
oaid  to  Crawford,  the  appellees  notified 
the  appellants  that  MrB.Bubertaon  was 
their  customer,  and  that  they  wonld  claim 
their  commission  if  tbe  sale  waseonBnm- 
mated. 

The  last  error  assigned  in  general  term 
was  tbe  overruling  of  tbe  motion  fora  new 
trial.  Some  claim  is  made  that  the  evi- 
dence falls  to  support  the  finding,  but 
no  pnrticnlar  infirmity  Is  pointed  out,  and 


Digitized  by  Google 


iDd.) 


BVANSTUXE  ft  T.  H.  B.  CO.  «.  HAltOHIir. 


87 


webaTefnoDd  none.  The  evidence  teodi 
tu  enetals  the  flndlnic.   Further  dlacas- 
fllon  of  the  evidence  would  not  In  prodac* 
tire  of  any  particular  good. 
JadAment  atfirmed. 


Ind.  App.  661) 

8TATB  T.  MILLER. 
(Appellate  Oourt  of  Indiatuu    Ma7  11*  18&3.) 
IvoiOEiunra— Ihpanblins  Obahd  Jdbt — Reoitai. 
or  TtHB. 

An  indictment  need  not  state  when  the 
arand  jorr  waa  Impaneled,  and  where  anch  date 
u  bnpernctlr  j^ven  It  will  be  conridered  anr- 
plnea^  and  dhregazded. 

Appeal  tram  drcnlt  coart,  Boone  euon- 
ty:  Btepben  K«al*  JadiEe. 

Wllllain  H.  Miller  was  Indicted  for  mall- 
clone  trespaea,  and  a  motion  to  qnaah  the 
Indlrtment  was  snstalned.  The  atatr 
peale.  Bereraed. 

Patrick  H.  Dutch,  for  the  State.  Balaton 
ft  Keele,  tor  appellee. 

OATI2C,  J.  The  appellee  waa  indicted 
for  matlclona  treapasa.  Hie  motJun  to 
qoaah  tbelndletmeut  waa  euetained.  and 
be  waa  dlHcbat^ced.  From  this  action  of 
the  conrt  the  Mtate  appwale.  The  Indict- 
ment appear?  to  contain  all  the  requlsltee 
of  a  good  Indictment,  and  to  be  in  all 
thlnga  regnlar,  except  that  It  beglne  aafol- 
lowa:  "The  grand  Jnrora  lor  Boonecoan- 
tjt  In  the  atate  of  Indiana,  duly  and  legal- 
ly Impaneled,  charflred,  and  sworn,  In  open 
court,  at  the  November  term  of  the  Boone 
circnit  court  of  said  state  tor  the  year  A. 
D.  IfHK,  to  inquire,"  etc.  Because  of  the 
atatement  that  tbe  grand  Jury  waa  Im- 
paneled In  the  year  A.  D.  "ISd-,"  tbe  In- 
dictment waa  held  bad.asweare  Informed 
by  appellant's  brief,  which  la  onr  only 
aource  of  information  npon  thla  subject. 
8ach  a  defect  Is  not  BUdlcient  to  make  the 
indictment  bad.  The  allegation  aa  to  the 
time  when  the  grand  jury  waa  Impaneled 
ie  entirely  nnneceseary,  and  may  be  re- 

§arded  as  anrplueage.  Tbe  form  of  1n- 
ictmwit  la  provided  tor  In  aection  1788, 
Bev.  8t.  1881,  us  followa:  "The  Indict- 
ment may  be  eabstantlally  in  the  follow- 
ing form,  (after  first  giving  the  caption 
and  title:)  "The  grand  ]ury  of  the  county 
of  — — .  upon  their  oath  do  present  that 

A.  B.,  on  the  day  of  ,18—,  at 

the  county  of  — — — .,  (here  set  forth  the  act 
charged  aa  an  oRenne.) "  Section  1756, 
Rev.  8t„provtdea  that  no  Indictment  ahall 
be  qnaahed  tor— "Sixth,  any  anrplueageor 
repugnant  allegation,  when  there  le  suffi- 
cient matter  alleged  to  indicate  the  crime 
and  person  charged."  Section  1766,  Rev. 
St.,  declares  that,  eo  far  as  the  finding  of 
tbe  Indictment  la  concerned,  an  indictment 
la  anfflcfent  if  It  can  be  underatOfMl  thera- 
trom— "First,  that  tbe  Indictment  waa 
tound  by  the  grand  Jnry  of  the  connty  in 
which  the  court  wae  held."  The  state- 
ment of  the  time  being,  then,  entirely  un- 
necessary,  the  fixing  of  a  time  which  Is 
plainly  a  clerical  error,  and  la  only  an  Im- 
perfect statement,  mny  be  considered  as 
anrploeage,  and  dieregarded.  It  has  been 
held  by  onr  supreme  court  that  the  atate- 
ment  ol  the  iSme  of  an  often  we  aa  the  year 


A.  D.  1N8-  may  be  considered  as  tbe  state- 
ment of  no  time  whatever,  or  Is  simply  an 
Imperfect  statement,  which  may  be  dlara- 
garded.  State  v.  gammons.  06  Ind.  28; 
ijtate  V.  Patterson.  116  Ind.  46,  10  N.  E. 
Bep.  280,  and  IS  N.  E.  Rep.  370.  The  Judg- 
ment la  reveraed.  with  Inatmctlona  to 
ovenule  the  motion  to  qnaah. 


(6  Ind.  App.  US} 

BVANSVILLB  &  T.  H.  R.  CO.  v.  MAROHN. 
(Appellate  Court  of  Indiana.    May  11,  1888.) 

SpCCIIL    PiMDINOS  —  CONrLIOT    WITH  GBKBRUi 
VBBDICT— A0C1DB5T  AT  lUtLROAD  CbOSSINO. 

1.  Where  the  facta  fonnd  In  answer  to 
■I>ecial  iateiTogatcwies,  when  taken  together, 
can  be  reconciled  with  the  general  fludiniff,  the 
latter  most  stand, 

2.  A  person  on  a  hliftway  eros^e  a  rail- 
road haa  tb»  ritfht  to  presume  tliat  the  serr- 
ants  oi  the  railroad  oompany  will  apprise  him 
of  an  approaching  tr^  by  glTlag  the  statn- 
tory  atgnala. 

Appeal  from  circuit  court,  Davlees  coun- 
ty:  J.  U.  O'Nell,  Special  Judge. 

Action  by  John  Marohn  against  the 
Evansville  &  Terre  Haute  Railroad  Com- 
pany to  recover  damages  for  Injuries  sus- 
tained in  a  collision  at  arallroad  crosalng. 
Judgment  waa  rendered  for  plaintiff,  and 
defendant  appeals.  Alflrmed. 

John  E.  Iglehart,  Edwin  Taylor,  and 
Gardiner  ft  Taylor,  for  appellant.  Callup 
A  Keaalnger  and  L.  A.  Meyer,  for  appellee. 

LOTZ,  J.  On  the  8th  day  of  May,  1890, 
thu  appellee  was  traveling  upon  a  highway 
in  Knoxeoanty, Ind.,  and  atapoint  where 
aald  highway  crossed  appellant's  main 
track,  be  wae  struck  by  the  locomotive 
engine  attached  to  a  passenger  train,  and 
himself,  his  wagon,  and  horses  were  In* 
jnred.  He  brought  this  action  to  recover 
damages  for  the  Injuries  snstalned.  His 
complaint  is  In  three  paragraphs.  The 
gravamen  of  thefirst  is  that  the  train  ap- 
proached said  crossing  at  an  Immoderate 
and  dangeroas  rate  of  speed,  and  that  ap- 
pellant'a  employee  in  charge  failed  and 
omitted  to  ring  tbe  bell  or  sound  tbe 
whiatle.  or  to  give  any  signal  of  its  ap- 
proach of  any  kind  whatever.  Tbe  second 
paragraph  differs  from  the  first  only  In 
that  it  ctiarges  a  failure  to  stop  tbe  train 
at  Purcell's  statlou,  la  tbe  immediate 
vicinity  of  said  crossing.  The  third  para- 
graph charges  the  same  facts  set  outinthe 
first  and  second,  and.  In  addition  thereto, 
charges  that  the  appellnnt  caused  a  loco- 
motive engine  and  train  of  cars  to  be 
B witched  and  to  stand  on  a  sidetrack  near 
said  crosalng,  thereby  obscuring  and  pre- 
venting a  plain  view  of  tbe  main  track  and 
of  trains  thereon  approaching  eald  cross- 
ing: that  said  locomotive  so  standing  on 
aald  truck  blew  off  steam,  thereby  creat- 
ing eucb  a  noise  as  to  prevent  the  hearing 
ol  an  approaching  train,  or  tbe  signals  by 
It  given ;  and  also  failed  to  station  any 
person  to  give  notice  of  an  approaching 
train;  and  caused  large  quantities  of  old 
rails  and  rubbish  to  be  burned,  producing 
smoke  around  said  crosalng,  so  as  to  ob- 
scure sight  and  tbe  approach  of  said  train. 
The  eanae  waa  put  at  laaD*  bj  an  answer 
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ot  general  denial.  There  was  a  trial  by 
|ary,  and  a  xeneral  verdict  for  appellee, 
aaaeaBlDK  bis  damages  In  tbesam  of  91,500. 
Tbe  Jury  also,  at  tbe  reqaest  otbotb  ap- 
pellant and  appellee,  retaroed  with  thcnr 
general  verdict  answers  to  rariotiB  Inter- 
rogatories. Tbe  appellant  moved  for  a 
Judgment  In  Its  favorupon  tbeapeclalflnd- 
Ings  of  the  Jary,  notwitliatanding  tbe  gen- 
eral verdict.  This  motion  was  overruled. 
There  are  several  aseiguraents  of  error,  bnt 
tbe  only  one  discussed  by  counsel  for  ap- 
pellant Is  the  overrnllng  ot  tbe  motion  for 
a  Judgment  notwltbatandlng  tbe  general 
verdict.  There  Is  no  bill  of  exceptions  pre- 
senting the  ruling  ot  the  court  on  this  mo- 
tion, bnt  no  bill  ie  necessary  for  that  par- 
pose.  Railroad  Co.  v.  Clark,  73  In d.  168. 
Neither  ia  the  evidence  In  tbe  record,  bot 
in  revle ving  the  rnling  ot  tbe  lower  court 
for  a  Judgment  noB  obstante  this  court 
cannot  look  to  the  evidence;  hencelt  is  un- 
necessary that  tbe  evidence  be  In  the  rec- 
ord. Pennsylvania  Co.  v.  Smith,  8S  lod. 
42;  Cox  T.  Kutcime,  105  lad.  S74»  5  N.  £. 
Bep.  5. 

The  qaeetlon  here  presented  must  be  de- 
termined upon  the  complaint,  the  Inter- 
rogatories, and  the  answers  thereto.  The 
general  verdict  covers  all  the  issues  In  the 
case.  (Hei-eth  Hereth,  100  Ind.  35.)  and 
tbe  mala  purpose  that  tbe  interrogatories 
and  answers  Serve  la  to  test  tbe  correct- 
nees  of  tbe  general  verdict.  It  is  well  set- 
tled that  when  the  special  dndlngs  are  In- 
consistent wttb  thegeneralverdlct.Bothat 
both  cannot  stand,  the  former  controls 
the  latter,  and  It  Is  the  duty  of  the  court 
to  give  Judgment  accordingly.  City  of 
Indianapolis  v.  Cook,  99  Ind.  10;  Fleet- 
wood V.  Machine  Co.,  95  Ind.  491;  Hart- 
man  V.  Flaherty.  80  Ind.  472;  Railway  Co. 
V.  McCormlck,  74  Ind.  440;  Rellruad  Co. 
V.  Boyd,  A5  Ind.  5^.  But  in  attempting 
to  overthrow  tbe  general  verdict  by  the 
special  findings  there  are  certain  wpll-fiet- 
tled  rales  that  must  beborne  In  mind.  Be- 
fore the  general  verdict  will  yield  to  the 
sppclal  findings  they  must  so  antagonize 
each  other  that  by  no  reasonable  hy- 
pothesis can  tbey  be  reconciled.  It  Is 
then,  and  then  only,  that  the  findings 
control.  Rev.  St.  1H81.  $  647;  RallroadCo. 
T.  Stont,  63  Ind.  143;  Alexander  v.  Univer- 
sity, 57  Ind.  466.  If,  however, there  he  any 
reasonable  hypothesis  by  whkh  tbey  can 
be  reconciled,  the  Judgment  must  follow 
tbe  general  verdict.  Railroad  Co.  v.  Clif- 
ford, 113  Ind.  460, 16  N.  £.  Rep.  524;  Rail- 
road Co.  V.  Ellison,  117  Tnd.  234,  20  N.  E. 
Bep.  135;  Redelsfaelmer  v.  Miller,  107  Ind. 
4S5,  8  N.  B.  Rep.  447.  And  every  reason- 
able presumption  will  be  Indulged  In  favor 
of  the  general  verdict,  and  nothing  will  be 
presumed  In  support  ut  tbespeclal  findings. 
Rfre  V.  Mnnford,  110  Ind.  596. 11  N.  G.  Rep. 
283;  McComas  v.  Haas,  107  Ind.  512.  8  N.E. 
Rep.  579;  Sanders  v.  Wetfburg,  107  Ind. 
266»  7  N.  E.  Rep.  678;  Redelsbelmer  v.  Mil- 
ter, supra;  Hallroad  Co.  v.  Rowan,  104 
Ind.  88,  8  N.  E.  Rep.  627.  So,  also,  where 
the  answers  to  interrogatories  contradict 
each  other,  tbe  general  verdict  must  pre- 
vail.  Heretb  v.  Heretb,  100  Ind.  35. 

Tbe  right  to  a  recovery  In  this  case.  If 
any  there  be.  Is  based  upon  two  tacts, 
wblcb  mustexlst:  (1)  That  theappellant 
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was  negligent;  and  (2)  that  appellee  was 
tree  from  any  negligence  contributing  to 
tbe  Injury.  Appellant  contends  that  all 
the  tacts  stated  In  the  special  flndlngs, 
when  eonstraed  together,  show  that  tbs 
appellee  was  not  free  from  contributory 
negligence.  Tbe  special  flndiogs  seem  to 
cover  the  material  facts  In  tbe  case, 
and  from  them  It  appears  that  Purceli's 
station  is  about  six  rallepsoutti  of  the  city 
of  Vlncennes;  that  tbe  main  track  of  ap- 
pellant's railroad  at  that  place  ran  In  a 
north  and  south  direction;  that  there  was 
a  side  track  on  tbe  east  side  and  parallel 
with  the  main  track,  which  was  used  for 
switching  purposes,  and  tor  trains  to  pass 
each  otber.  East  of  said  station  was  a 
highway,  the  line  ot  which  extended  from 
tbe  east  towards  the  west  until  It  came 
to  within  60  teet  of  tbe  railroad  track, 
and  then  turned  sonth,  and  continued 
parallel  with  said  track  for  tbe  distance 
ot  300  feet.  It  then  turned  to  the  west,  and 
crossed  tbe  main  track  ot  tbe  railroad  at 
tbe  point  where  the  plalntllt  was  Injured. 
It  was  about  tbe  hour  when  the  south- 
bound passenger  train  was  due  at  said  sta- 
tion. A  south-bound  freight  train  bad 
b«*en  side-tracked  to  allow  tbe  passenger 
train  to  pass,  and  was  standing  upon  tbe 
side  truck,  with  tbe  locomotive  engine 
beaded  to  the  sonth.  It  was  215  feet  from 
the  highway  crossing  to  the  locomotive 
attached  to  the  frelghttrain.  Thepassen- 
ger  trnln  approached  said  crossing  at  the 
rate  of  SO  miles  per  hour.  Tbe  signal 
whistle  for  the  approach  to  tbe  station 
was  given,  bnt  no  whistle  was  given,  and 
no  bell  rung,  or  any  signal  of  any  kind 
giveu,  for  the  crossing.  The  appellee  was 
a  teamster,  and  lived  In  Vlocnnnes.  and 
was  faraUiar  with  this  crossing.  On  the 
day  of  the  accident  be  was  traveling  up- 
on the  high  way  In  n  wagon  to  which  were 
attached  two  gentle  horses.  He  was 
traveling  at  the  rate  of  two  miles  per 
hour.  As  he  approachnd  from  the  east, 
and  turned  southward,  be  saw  the  freight 
ti-alu  standing  on  the  side  track.  Tbe 
freight  train  obstructed  the  view  in  the 
direction  ot  the  station  and  ot  the  main 
track.  Appellee  contlnueil  southward 
with  said  highway,  and  turned  to  tbe 
west.  When  from  40  to  76  feet  east  ot  tbe 
crossing  he  brought  his  team  to  a  stop, 
and  looked  and  listened  tor  an  approach- 
ing train, and  continued  to  look  and  listen 
in  each  direction,  until  It  was  too  late  to 
avoid  a  collision.  Appellee  was  In  tbe 
possession  of  all  his  facnltles.  His  eye- 
sight and  bearing  were  good,  and  be  was 
aelle  and  active.  Tbe  engine  standing  on 
the  side  track  was  making  a  loud  noise 
from  escaping  steam,  and  a  large  volume 
of  steam  and  smoke  was  escaping,  which 
prevented  appelU>e  from  seeing  or  hearing 
the  approaching  train  until  It  got  wltblu 
Sib  feet  of  tbe  croaslng.  There  was  no  ob- 
struction on  the  main  or  side  track  be- 
tween the  crossing  and  the  engine  at- 
tached to  the  freight  train.  The  railroad 
was  straight  tor  about  a  mile  north  of  the 
eroasing.  Aperson  on  thehlghwny40tset 
east  of  the  crossing  could  see  only  33  teet 
beyond  theengineon  Che  sidetrack.  When 
tbe  appellee  saw  the  approaching  train 
be  did  all  be  could  to  prevent  a  colUalun, 
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and  when  the  engineer  of  the  paMenger 
train  saw  appellee  driving  on  tbe  croaa- 
iDg  he  applied  tbe  air  brakee,  and  reypraed 
tbeenttlne,  and  did  all  be  coald  to  atop 
tbe  train  and  prevent  a  collision.  By  the 
decisions  of  tbe  supreme  court  of  this 
Btate  ItlBsettlf^d  that  one  about  to  cross 
a  railroad  track  must  approach  the  cross- 
ing under  the  approbenalon  that  a  train  of 
eara  la  liable  to  pass  at  any  moment,  and 
tbat,  tbe  greater  the  probable  danger,  the 
greater  the  degree  of  care  to  be  observed. 
Ballroad  Co.  v.  Batler.  103  Ind.  85,  2  N.  £. 
Rep.  188.  Whether  wisely  or  unwisely  de- 
cided. It  Is  not  for  us  to  eay.  but  It  is 
equally  well  settled  tbat  "the fact  tbat  a 
person  traveling  on  a  highway  comes  in 
collision  with  a  train  on  a  railroad  cross- 
ing Is  of  Itself  sufficient  to  suggest  a 
preaomptlon  of  contributory  negligence 
againit  bim  In  a  salt  for  compensation.** 
Railway  Oo.  v.  Greene,  106  Ind.  (286.) 
6  N.  £.  Rep.  603;  Railway  Co.  v.  Ham- 
mock. 118  InH.  1,14  N.  E.  Rep.  787:  Rail- 
way Cu.  V.  Stommel,  326  Ind.  86,  2ft  N.  E. 
Sep.  868;  Railway  Co.  v.  Howard,  124  Ind. 
380,  24  N.  E.  Rep.  S92,  and  caws  cited.  Un- 
der these  decisions  tbe  appellee  starts  Into 
this  case  not  only  charged  with  the  bar- 
den  of  showing  that  ho  was  free  fnim  con- 
tributory negligence,  but  with  tbe  pre- 
samptlon  against  him  that  he  was  negli- 
gent. The  Taw  acconnts  It  negligence  for 
any  one  to  drive  heedlessly  ur  recklessly 
Qpon  a  railroad  at  a  crossing,  or  to  caat 
btmself  upon  a  known  peril,  unlnsa  under 
compulsion.  Railway  Co.  v.  Hill,  117  Ind. 
66.18  N.  E.  Rep.  4fil;  Morrison  v.  Board, 
116  lod.  481. 19  N.  E.  Rep.  S16:  Railway  Co. 
▼.  Plnchln,  112  Ind.  692,  IS  N.  E.  Rep.  677. 
Tbe  tallnre  to  sound  the  whistle  and  to 
ring  the  bell  or  to  observe  the  statntory 
algnalB  wtU  not  avail  one  who  by  his  own 
act9  eontribnted  to  tbe  Injuries.  Because 
one  party  to  an  action  is  negligent  Is  no 
excuse  for  negligence  In  the  other  party. 
Railway  Co.  v.  Hammock,  supra:  Rail- 
way Cu.  T.  Brannagan,  7n  Ind.  490:  Rail- 
way Co.  V.  Hedges,  118  Ind.  6,  20  N.  E. 
Rep.  630. 

Appellant  aaserta  that  the  facta  found 
abow  tbat  tbe  appellee  attempted  to 
make  tbe  crossing  when  he  knew  it  was 
perilous;  that  hofalled  to  exercise  that  de- 
greeol  care  which  thedangeroussurround- 
Ings  required  of  him;  and  that,  applying 
the  rnles  of  law  as  above  statedj  It  was 
tbe  duty  of  the  trial  eonrt  to  have  sus- 
tained Its  motion  for  a  Judgment  non  ob- 
atante.  We  agree  with  appellant  that  the 
conditions  at  the  crossing  were  such  as  to 
make  It  highly  dangerous,  and  that  such 
conditions  were  known,  or  could  have 
been  known,  by  appellee  by  the  exercise  of 
bis  organs  of  vision ;  but  we  do  not  think 
that  tbe  facts  abow  that  he  rushed  beed- 
leesly  and  recfclesaly  upon  a  known  peril. 
He  was  nut  required  to  forego  travel  upon 
the  crossing  because  appellant  had  ren- 
dered it  blgbly  dangerous.  He  had  the 
right  to  presumetbat  the  appellant's  serv- 
ants wonld  apprise  him  of  an  approach- 
ing train  by  giving  tbe  statutory  signals, 
and.  If  be  nsed  tbat  dt^pve  of  care  com- 
mensurace  with  the  perilous  anrronnd- 
InsH,  hels  exonerated  m>m  the  cbarge  of 
eontrlbntory  negligence.  The  noise  of  the 
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escaping  steam  prevented  hearlng,and  the 
amoke  and  ateam  prevented  seelug,  the 
train  until  It  was  within  216  feet  of  the 
crossing.  At  what  point  the  appellee  was 
upon  tbe  highway  when  the  train  came  In 
view  is  not  found.  At  the  rate  in  which  tbe 
train  was  going  It  would  reach  the  cross- 
ing within  four  or  five  seconds.  The  ap- 
pellee must  have  been  near  to  or  opon  the 
crossing  at  tbe  moment  the  train  came  In 
sight,  for  It  is  implied  from  the  general 
verdict  tbat  he  did  all  be  could  to  prevent 
a  collision.  There  are  cases  which  hold 
that  there  may  be  a  recovery  although 
tbe  plaintiff  may  havegone  upon  the  track 
without  looking  and  listening  for  ap- 
proaching trains,— as  where,  by  tbe  negli- 
gence or  misconduct  or  wrongful  acts  of 
omission,  tbe  plaintiff  la  thrown  off  bia 
guard, orwben  defendant  acts  aa  to  invite 
him  to  go  upon  tbe  track,  or  creates  th«  tm- 
preeeloD  tbat  there  is  a  less  degree  of  dan- 
ger than  actnalty  exists.  Heach,  Cfintrib. 
Neg.  §  23;  Pennsylvania  Co.  v.  Marion, 
104  Ind.  239, 8  N.  E.  Rep.  874;  Railway  Co. 
V.  Hill,  117  Ind.  62.  18  N.  E.  Rep.  461.  Aa 
before  said,  the  appellee  was  not  required 
to  forego  his  privilege  of  traveling  upon 
the  highway ;  and,  as  everything  mnst  be 
presomed  in  snpportof  the  general  verdict, 
it  will  be  presumed  that  the  appellee, 
Willie  in  the  lawful  exercise  of  his  right, 
was  lured  within  tbe  danger  line  and  to 
the  fatal  spot  by  tbe  appellant's  omission 
to  give  the  statutory  aignals.  We  do  not 
think  tbe  court  erred  In  overmUng  tbe 
motion.  J  udgment  affirmed. 

(S  Ind,  App.  0uj) 
JOBDON  V.  MUTH  et  al. 
(A4)pdlate  Court  of  Indiana.   May  12,  1893.) 
Bill  or  Excsftioks  —  Rbtibw  or  Bvidencb  osr 

Where  the  bill  of  exceptions  does  not 
contain  ell  Oie  evidence,  but  refers  to  another 
part  of  the  record  for  the  omitted  eriilenc^ 
no  qnestlon  as  to  the  snffidenor  of  the  evi- 
dence will  be  conaldned      the  appellate  court. 

Appeal  from  circuit  court,  Marlon  coun- 
ty; E.  A.  Browu.  Judge. 

Action  by  August  .Uuth  and  another 
against  Arthur  Jordon.  From  a  Judg- 
ment fur  plaintiffs,  defendant  appeals. 
Affirmed. 

Orlffltfa  &  PotU,  for  appellant.  Joafa  E. 
Florea,  for  appellees. 

ROSS,  J.  Tbe  only  questions  presented 
by  this  appeal  arise  on  the  ruling  of  the 
court  on  appellant's  motion  lor  a  new 
trial;  and  tbe  only  qnestionB  argued  by 
couuHcl  tor  appellant,  arising  upon  this 
motion  and  ruling,  relate  to  thesufficlency 
of  tbe  evidence  to  sustain  tbeflndlngof  the 
court.  It  la  contended  by  counsel  for  ap- 
pellant tbat "  tbe  evidence  in  the  case  con- 
sists solely  of  the  agreed  statement  of 
facts,  together  with  tbe  correspondence 
between  the  appellant,  doing  bualne^s  in 
Indianapolis, and  theappellees, doing  busi- 
ness In  Pittsburgh, "  while  counsel  lor  the 
appellees  contend  that  the  facts  were  not 
agreed  upon,  and  that  there  is  no  bill  of 
eiceptlons  in  the  record,  containing  either 
an  agreed  statement  of  tbe  tacts,  or  the 
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cvldenee.  Tbe  clerk  of  the  Marion  circuit 
coart  certtflee  to  the  filing  of  a  bill  of  ex- 
ceptione  by  tbe  appellant,  and  eeta  out  In 
the  record  such  bill,  whlch.afterKlTlDg  the 
title  of  the  caose,  read!  an  follows:  "Bill 
of  Exceptions.  Agrreranentas  to  Evldenee. 
The  evidence  In  this  cause  consists  of  le^ 
tera  and  telegrams.  draTts,  and  check  bfr* 
tween  tbe  plaintiffs  and  defendant,  and  tbe 
Indorsement  of  the  payment  of  tbe  check 
tbereon;  receipt  from  the  railroad  for  the 
goods;  and  the  sworn.  Itemised  statement 
of  the  plaintlffB  and  their  caadler, showing 
the  loss  to  tbe  plalntlffB.fur  wblch  this  ao- 
tinii  Is  bronght.  It  is  therefore  agreed  by 
and  between  tbe  plaintiffs  and  ddendant 
ber*fln  that  said  letters,  telegrams,  drafts, 
bank  chpck,  receipt,  and  indorsement  of 
the  payment  of  the  cbeck  thereon,  and  the 
sworn,  itemized  statements  showing  lost 
and  rotten  eggs,  aball  be  treated  and  con- 
sidered as  the  erldence  hereii^  and  that 
tbe  plaintiffs'  witnesses  woala  testify  to 
the  several  matters  and  claims  as  set  forth 
In  the  said  letters  and  telegrams  written 
by  the  plaintiffs  to  the  defendant;  tbe 
sworn.  Itemised  statement  ofepolledeggs; 
the  IsHuance  of  the  bank  cbeck  for  $413.40 
in  payment  of  tbe  defendant,  drawn  In 
favor  ol  ISchnull  &  Co.;  that  Its  payment 
was  stopped  on  acconnt  of  the  ^gs  Insing 
su  In  candling,  and  that  the  defendant's 
witnesses  wouid  testify  to  theseveral  mat- 
ters and  claims  as  set  forth  In  said  letters 
and  telegrams  written  by  the  defendant  to 
the  plaintiffs;  and  that  he,  tbe  defendant, 
filled  tbe  plaintiffs'  order,  in  every  partic- 
ular, and  delivered  the  eggs  to  the  railroad 
ei>mpany  in  good  condition,  and  promptly. 
In  exact  accordance  with  tbe  contract. 
Josh  E.  Florea,  Atty.  for  Plffs.  Griffith  & 
Potts.  Attys.  for  Deft."  And  following 
this  agreement  are  copies  of  numerous  let- 
ters and  telegrams,  a  draft,  bank  cbeck, 
and  a  receipt  from  tha  rallrnai*  company. 
Then  follows  this  statement:  "For  Item- 
ised *  bill  of  particulars*  herein,  see  com- 

i>1a!nt.  **  Then  follow  copies  of  more 
etters,  following  which  is  the  statement, 
"And  this  was  all  tbeevldenre  given  in  the 
case."  Then  follows  the  concluding  part 
of  thf  bill.  In  these  words:  "And  thereup- 
on the  conrt,  having  heard  tbe  evidence, 
and  being  dnly  advised  In  the  premises, 
found  for  tbeplalntlDsfurthesumof  S163.* 
60,  as  heretofore  set  oot  In  the  record. 
Whereupon  the  defendant  moves  the  court 
for  a  new  trial,  as  heretofore  set  outln  the 
record,  and  the  same  was  overruled.  Tbe 
Judgment  heretofore  set  out,  In  the  record 
was  rendered,  and  the  defendantexcepted, 
and  prated  an  appeal  to  tbe  appellate 
court,  which  was  granted  on  the  terms  set 
out  In  the  record,  nnd  50  dnya' time  was 
given  to  prepare  and  flle  a  bill  of  excep< 
tlona.  Andsaiddefendaotnow  here,  with- 
in tbe  time,  tenders  this  bill  of  ext-eptlons, 
and  prays  that  tbe  earne  maybe  KljEned 
and  sealed,  and  made  a  part  of  the  record, 
which  tsdune  this  8th  day  of  January, 
1892."  To  this  Is  appended  the  signature 
of  the  Judge  of  the  Marion  circuit  court. 
8o  far  as  the  bill  of  exceptions  Itself  is  con- 
cerned, there  is  nothing  iu  it  indicating  that 
the  letters,  telegrams,  etc.,  copied  into  the 
bill  were  ever  introduced  in  evidence,  un- 
less the  agreement  above  set  out,  and 


which  precedes  such  lettera  and  tel^rams, 
is  to  be  considered  as  sufficient  for  that 
purpose.  There  is  no  recital  of  any  kind 
in  tbe  bill  that  they  were  either  offered  or 
introduced  In  evidence.  It  Is  settled  that 
a  bill  of  eze^tlona  parporting  to  eontafu 
tbe  eridenee  Introduced  on  the  trial  of  the 
cause  most  contain  the  rertineatlon  of  the 
Judge  that  It  coutalnsalltheevldenceglveo 
on  the  trial,  and,  even  wherethe  Judge  has 
so  certified,  yet,  If  It  appears  from  tbe  bill 
Itself  that  it  does  not  in  fact  contain  all 
tbe  evidence,  this  court  will  not  reverse 
the  Judgment  on  any  question  arising  on 
tbeevldenee.  Elcbei  v.  Bower,  2  Ind.  App. 
84.  28  N.  E.  Rep.  192;  Collins  v.  CoIIIds.  100 
Ind.  206:  Lyon  v.  Davis.  Ill  Ind.  884. 12  N. 
E.  Rep.  714;  Manufacturing  Co.  v.  Uinke. 
119  Ind.  47.  21  S.  £.  Rep.  542,  and  cases 
cited.  In  this  case  tbe  bill  of  exceptions 
shows  on  its  face  that  it  does  not  contain 
all  the  evidence,  and  refers  to  another  part 
of  the  record  tortheomltted  evidence.  All 
the  evidence  not  being  In  the  record,  thera 
iR  no  queatlon  presented,  for  wbicta  tbt 
Judgment  can  be  reversed. 
Judgment  affirmed 
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KOEHBINa  ct  sL  V.  AULTMAN.  VOLLBB. 
ft  CO.i 

(App^ata  Goort  of  Indiana.  12.  1898.) 

Chattel  Mobtoaoss— Dbsoriftion  of  Fropbett 

— CONVBHaiOK— PLSADIRO— EBTOrPBU 

1.  A  refasal  to  itrlke  oat  portloDi  of  a 

complaint  is  not  reversible  error. 

2.  The  foIlowinK  description  of  the  diattds 
In  a  chattel  mortgage:  "One  sorrel  horsa^ 
twelve  ;ears  old,  called  Tom,*  and  one  iron 
gray  horse,  four  years  old,  called  'Hurk.' " — 
though  the  situation  thereof  is  not  namea.  Is 
sufficient,  and,  when  recorded,  the  mortgage  is 
notice  to  all  purchasers,  whether  they  osTe 
actual  notice  or  not. 

3.  Where  In  a  solt  for  converdon  aetoid 
conversion  is  alleired,  a  demand  before  salt 
need  not  be  alleged. 

4.  A  junior  mortgagee  recovered  possesrion 
of  the  mortgaged  chattels  in  replevin  against 
the  mortgagor.  In  a  subsequent  action  by  tbe 
senior  mortgagee  against  the  jnnlor  mortncee 
for  conversion  of  tbe  property,  the  eom^int 
stated  that  in  tbe  replevin  suit  the  senior 
mortgRKee  was  "present  in  court."  Btld.  that 
the  seuior  mortgagee  not  being  a  party  In  the 
replevin  suit,  uor  in  privity  with  the  mort- 
gagor, the  above  allegntion  did  not  eanse  Um 
to  be  concluded,  as  to  the  title  to  the  property, 
by  the  judgment  in  replevin. 

Appeal  from  superior  court,  Marion 
county;  J.  W.  Hnrper,  Judge. 

Action  by  Aultman.  Miller  A  Co.  against 
Bernard  Knehrlng  and  others.  From  a 
JudKiuent  for  plalotlff.defeudantB  appeals. 
Affirmed. 

Wm.  V.  Hunker,  tor  appellants.  Ham- 
mond &  Rogers,  for  appellee. 

REINBARD,  C.  J.  The  appellee,  a  for- 
eign corporation.  Instituted  this  action 
for  tbe  recovery  of  the  value  of  certain 
personal  property  upon  which  it  was  al- 
leeed  In  the  complaint  the  appellee  held  a 
chattel  mortKSge,  but  which  was  con- 
verted by  tbe  appellants  to  tbeir  own  use, 
and  placed  beyond  tbe  appellee's  reach. 
In  the  trial  court  tbe  appellee  lecovered 

*  Rehearing  denied.  S6  N.  B. 
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jadsment  for  {70,  tbe  appellants  bavlDg 
^vioosly  offered  to  allow  Jadsment  tor 

Tbe  flnt  rnllDseomplalDed  of  1b  tbe  re- 
fusal of  the  trial  conrt  to  strike  oat  cer- 
tain portions  of  the  complaint.  Such  a 
mllng  dOQB  Dotconatltnte  revpralble  error. 
Uw\9  V.  Godnian,  129  lud.  85!).  27  N.  £. 
fiep.  668:  Spragae  v.  Prttcbard,  108  Ind. 
491. 9  N.  E.  Rep.  416;  Walker  v.  Larkin.  127 
Ind.  100,  Si6N.E.Kep.6S4:  Jus»eDT.Board. 
95  Ind.  567;  Gwynee  t.  Bumsey,  »2  Ind. 
414;  Rowe  v.  Major,  Id.  206;  Railway  Co. 
T.  Elntiej-.  87  Ind.  614;  Morrla  v.  Stern,  80 
Ind.  227. 

The  overrnllDK  of  the  demurrer  to  the 
complaint  la  another  alleged  error.  It  is 
Insisted  that  tbe  complaint  ia  defective  for 
two  reaaona:  (1)  Beeaaae  of  thelnsuffi- 
deney  of  tbe  deacrfptlon  of  tbe  property 
bi  the  cbattel  mortgage;  (2)  because  no 
demand  for  the  property  before  the  com- 
mencement of  tbe  action  ia  alleged.  Tbe 
complaint  nndertakee  toatate  the  facta  at 
length  apon  wblcb  a  recovery- la  aongbt, 
and  In  doing  ao  sets  ont  tbe  aubatance  of 
tbe  mortgage  which  forma  tbe  basis  of  the 
daim,  and  also  a  verbatim  copy  of  the  de- 
Kriptloo  of  the  property  contained  In  tbe 
mortgage.  The  deacriptlon  ia  aa  follows: 
"Une  sorrel  horse,  tn  elve  years  old,  called 
'  Tom,*  and  one  iron  gray  horse,  four  y eara 
old,  called  *  Hark.'"  There  was  no  state- 
ment as  to  where  tbe  property  was  slt- 
nated  wben  the  mortgage  was  executed. 
It  is  contended  that  tbe  deacriptlon  la  In- 
BQffident  aa  far  as  It  alfecte  an  innocent 
purchaser  of  tbe  property,  such  as  tho  ap- 
pellants are  claimed  to  be.  'We  do  not 
think  tbia  position  can  he  maintained. 
Beasonable  certainty  In  the  description  of 
mortgaged  chattels  Is  required,  but  nnder 
tbe  rulings  of  our  sopreme  court  parol  ev- 
idence Inadmlaaiblefortbe  pnrposeof  Iden- 
tification; and  wtaere,  by  tbe  aid  of  aneh 
parol  evidence,  the  property  is  reasonably 
loaeeptible  of  Identification,  the  descrip- 
tion will  l>e  held  sufficient.  The  case  of 
TIndall  v.  Wasson,  74  lud.  495.  noon  which 
the  appellants  largely  rely,  does  not  sus- 
tain them.  That  was  an  action  In  replevin 
much  like  tbe  present  case,  to  recover  pos- 
session of  tbe  mortgaged  property.  The 
vendee  of  the  mortgagor,  who  was  the 
defendant  In  tbe  action. answered  that  the 
only  description  of  the  property  contained 
In  tbe  mortgage  was  "two  male  colts,  one 
year  old  next  spring."  There  was  a  de- 
murrer to  this  anawer,  and  it  was  over- 
rated, wblcb  mllng  waa  atBrmed  on  ap* 
pea\ttae  conrt  holding  that.  In  theabsence 
of  any  showing  which  would  make  the 
description  more  certain,  tbe  answer  was 
sufficient.  The  qoestionwas  one  purely  as 
to  tbe  snflflclencyof  tbe  anawer.and  it  was 
expressly  declared  In  tbe  opinion  that  the 
court  confined  Itself  to  the  precise  question 
presented  by theanawer,  withontattompt- 
iDg  to  lay  down  any  general  role.  In  tbe 
coursenltheoplnion  thecunrteay:  "There 
are  no  cireomstancea  of  identity  stated; 
neither  locality,  ownership,  nor  anything 
else  aSordlngmeansot  Identification.  The 
description  we  have  given  etnnde  alone 
and  unaided.  *  •  *  It  It  were  aided  by 
any  clrcnmstance  or  matter  of  Identifica- 
tion wbleb  would  enable  tbe  deacriptlon 


to  be  made  certain  by  parol  evidence,  It 
would  be  otherwise."  In  the  case  at  bar 
tbe  deacriptlon  la  contained  in  tbe  com- 
plaint, and  It  la  aided  by  ulrcumatancea  of 
identification.  True.lt  Is  notstated  where 
the  property  was  wben  tue  mortgage  waa 
executed,  but  It  Is  described  as  "one  sorrel 
horse,  twelve  years  old,  called  'Torn.'  and 
om  Iron  gray  horse  four  years  old.  called 
*  Hurk.'"  Here  we  have  tbe  color,  tbe  age, 
and  the  names  of  tbe  horses,— all  marks 
of  Identity.  Nor  will  the  fact  that  there 
may  be  other  horses  of  the  same  age  or 
color  or  names  add  strength  to  the  appel- 
lants' position.  Tbe  marka  atated  are 
sufficient,  by  tbe  aid  of  parol  evidence,  to 
Identify  tbe  property,  and  the  description 
is  such  as  to  put  a  third  person  upon  his 
inquiry.  In  Buma  v.  Harris,  00  Ind.  686, 
tbe  description  "a  dark  bay  mare"  was 
beld  not  a  void  description,  and  such  a 
one  as  might  be  rendered  sufficiently  cer- 
tain by  tlie  aid  of  parol  testimony.  It 
was  there  held  that  the  description  given 
in  tbe  mortgage  Is  not  the  only  means  of 
identifying  the  property,  hut  that  parol 
evidence  may  be  employed  to  make  it  cer^ 
tain  of  Identity.  If  it  can  be  done.  Aa  in 
the  case  cited,  ao  In  tbe  caae  at  bar,  there 
can  be  no  room  for  doubt  as  to  tbe  iden- 
tity, as  It  might  very  properly  be  rendered 
certain  by  parol  testimony.  This  being 
so,  the  description  must  be  held  sufficient, 
and  tbe  case  of  Tlndall  v.  Wasson,  supra, 
does  notatand  In  th«  way.  In  forthersup- 
port  of  tbe  snfficiencyof  tbe  description, 
see  Buck  v.  Young,  1  Ind.  App.  56S,  27  M. 
E.  Rep.  1106;  Duke  v.  Strlclcland,  43  Ind. 
494;  Ebberle  v.  Mayer,  51  Ind.  235;  Bank 
V.  Brown,  312  Ind.  474.  14  N.  E.  Rep.  868. 
We  are  of  the  opinion  that  tbe  description 
waa  Bufflcient,  and  tbe  fact  that  the  ap- 
pellants Htand  in  the  position  of  vendees  to 
the  mortgagor  adds  no  force  to  their  con- 
tention that  tbeyare  not  hound  by  It. 
The  mortgage  was  duly  recorded,  and  was 
notice  to  tbe  world.  It  contained  enouRh 
of  description  nf  the  property  to  pot  them 
upon  their  Inquiry,  and  they  are  bound  by 
it,  whether  they  had  actual  notice  of  the 
mortgage  or  not.  Rosa  v,  Menefbe,  126 
Ind.  482,  26  V.  E.  Rep.  646. 

This  brlnga  ua  to  the  consideration  of 
tbe  other  objection  urged  against  the  suffi- 
ciency of  the  complaint,  tliut  a  demand 
for  the  property  la  not  averred  as  having 
been  made  before  tbe  bringing  of  this  ac- 
tion. It  is  shown  by  the  avermenta  of  the 
complaint  that  both  the  appellanta  and 
appellee  held  mortgagee  on  tbe  property 
In  controversy,  tbe  appellee  as  senior  and 
tbe  appellants  as  Junior  mortgagees.  It 
is  further  averred  that  the  appellants  ob- 
tained possesiilnn  of  the  property  by  vlr. 
tue  of  a  replevin  suit  against  the  owner 
thereof  before  a  Instlce  of  tbe  peace,  baaed 
npon  their  aaid  Junior  mortgage,  and  that 
while  said  anlt  was  pending  before  said 

Justice,  and  during  tbe  trial  thereof .  appel- 
ee  notified  appellants  of  Its  senior  mort- 
gage, and  exhibited  It  to  them  and  their 
attorneys,  as  also  tbe  note  It  was  made  to 
secjre,  therebygiving  tbe  appellanta  actu- 
al notice  uf  tbe  appellee's  mortgage,  end 
that  after  the  appellanta  hud  been  award- 
ed Judgment  for  tbe  pOBaesafon  of  tbe  aaid 
property  they  took  tbe  aame,  converted  It 
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to  tb^r  own  use  and  sold  It,  and  have  pot 
fiaid  property  beyond  the  reach  of  the  ap- 
l)ellee,and  that  satd  appellee  haH  been  and 
Btill  la  unable  to  secure  ponseHHlon  of  tbe 
uume.  AU  this  ia  alleged  to  have  occurred 
belore  the  beielnnlneof  ttiisaction.and  the 
appellee  aaka  judgment  tordamageaon  ac- 
count of  sncb  cunTeniloD.  Tbene  allegH- 
tlooB,  we  are  conrlncod,  are  BUfflcleat  to 
excuse  a  demand, If  one  was  necessary.  It 
Is  well  settled  by  tbe  decided  cases  that 
when  an  actual  conversion  Is  alleged,  a 
demand  before  sulc  need  not  be  averred. 
Proctor  T.  Cole,  66  Ind.  576;  BouRer  v. 
Boddy.TO  Ind.  20;  SoyderT.Baber,  74  Ind. 
47;  TerreU  t.  Uutterfleld.  92  Ind.  1.  It  Is 
maintained,  bowever,  that  other  allega- 
tions tn  the  complaint.  In  effect,  destroy 
the  avermen  t  or  a  converston.  It  Is  stated 
iji  the  complaint  that  In  the  replevin  suit 
before  the  justice  the  appellee  was  "pres- 
ent In  court,*'  and  the  appellants'  learned 
counsel  Insists  that,  as  the  title  to  the 

{iroperty  wan  there  Involved,  the  appellee 
B  concluded  by  the  Jodgment.  In  that  ac- 
tion the  present  appellee  wan  not  a  party; 
tbe  suit  was  between  tbe  present  appel- 
lants and  theownerand  mortgagor,  Tbe 
mere  expression  "present  incourt"  cannot 
be  construed  so  as  Co  bind  the  appellee  by 
tbe  Jndgment  tbere  rendered.  It  does  not 
appear  from  tbe  complaint  that  any  issue 
waa  there  made  between  the  present  par- 
ties aa  to  their  respective  rlKhta;  and  as 
lietween  tbe  defendants  In  that  action  and 
tbe  appellee  here  there  was  no  privity. 

The  complaint  was  snfflcient,  and  the 
court  committed  no  error  by  overruling 
the  demurrer.  The  last  error  au8l9ned  in 
tbe  Baperlor  coort  was  the  overrullne  of 
tbe  motion  for  a  new  trial.  Twenty-tlve 
reaaons  are  assigned  in  tbe  written  mo- 
tion lor  a  new  trial,  and  each  of  these  la 
argued  at  length  and  with  much  appatent 
forfe  and  plausibility  by  the  learned  coun- 
sel for  appellants.  Some  of  these  relate 
to  the  alleged  mlacondnct  of  the  presiding 
lodge  In  the  interrogation  of  witnesses 
and  interruptions  of  coanael  while  con- 
ducting the  examination.  Others  hare 
reference  to  tbe  introduction  and  rejection 
of  testimony,  etc.  TCe  have  examined  all 
theee  alleged  reaaons.  and  have  given  the 
matters  Involved  In  this  appeal  a  careful 
examination.  Tbe  result  reached  by  the 
judgment  ImpreBsea  us  aa  a  Just  and  prop- 
er one,  and.  If  any  errors  were  committed, 
they  were  of  a  technical  nature,  and  have 
not  harmed  the  appellants.  Inasmuch  as 
the  Judgment  Isqulte  aafavorahle  to  them 
as  they  had  a  right  to  ask,  and,  we  will 
ha  pardoned  for  suggesting.only  f2U  more 
than  tbe  amount  tbe  appellants  offered  to 
confess  Judgment  for. 

Tbe  point  most  confidently  relied  upon 
by  the  appellants  seems  to  be  that  tbe  ap- 
pellee had  defended  the  replevin  suit  before 
the  Justice  of  tbe  peace,  to  which  said  ai>- 
pellee  was  confessedly  not  a  party,  but  In 
which  It  Is  urged  It  acted  for  the  mort- 
gagor and  owner  of  tbe  property.  Tbe 
facts  are  farfrom  showing  that  apiiellee  la 
Gundnded  by  that  Judgment.  There  waa 
no  Issue  In  that  case  as  to  any  claim  on 
account  of  appellee's  mortgnge,  and  tbe 
appellants  did  not  even  otter  to  show  any 
arrangement  between  the  detendanta  In 


that  suit  and  the  preaeut  appellee,  in  poN 
Buanee  of  which  the  appellee  conducted 
the  defense.  The  record  shows  that  the 
Judsmeiit  in  question  was  rendered  by  de- 
fault,and  no  appeal  could  havebeen  taken 
from  it  by  the  appellee  in  the  present  case, 
and  It  la  not  conclusively  shown  that  ap- 
pellee  did  anything  there  by  virtue  of 
which  tbe  Judgment  la  binding  opon  It. 
Tbere  was  no  aTallnble  error. 
Jndgment  affirmed. 

(6  iQd.  Am.  068) 
PHIGH  V.  ETOPFMAN. 
(Appellate  Goort  of  Indiana.    May  12,  18D8.) 
NEGOTIABLE  Instruments  —  Holders  for  Valdb 
— Vbnirb  dr  Novo  — Appeal  — Ujbcretiok  of 
Trial  Court, 

1.  One  to  whom  a  note  Is  Indorsed  as  col- 
lateral security  for  a  pre-existing  debt  is  not  a 
holder  thereof  for  value,  and  takes  subject  to 
the  eguities  between  the  original  parties. 

2.  A  motion  for  a  venire  de  novo  will  not 
be  suBtamed  unless  the  verdict  is  so  defective 
or  uncertain  that  a  judgment  cannot  be  ren- 
dered thereon. 

3.  The  refusal  of  the  trial  conrt  to  aJlow- 
amendments  to  a  pleading  on  the  trial  Is  auch 
an  exercise  of  discretion  as  will  not  be  re> 
versed  on  appeal  unless  an  abuse  of  distTetion 
is  shown. 

Appeal  from  circuit  court,  Huntington 
county;  E.  C  Vangh,  Judge  pro  tern. 

Action  by  Henry  Peigli,  executor,  against 
Jacob  Huffman  on  three  promissory 
notes.  Jndgment  was  rendered  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Jas.  C.  Branyan,  Spencer  A  Branyan, 
and  George  A.  Yopst,  tor  appellant.  C. 
W.  Watkins,  for  nppellee. 

DAVIS,  J.  This  was  an  action  Insti- 
tuted by  appellant  against  Jacob  Huff- 
man and  William  Prances  on  three  notes 
of  $2U0  each,  signed  by  them  on  the  20tb 
day  of  January,  18S0,  payable  to  Samuel 
Stump,  and  by  him  indorsed  to  said 
Catherine  Peigh,  then  In  life.  The  record 
recites  that  the  defendants  appeared  by 
attorneys,  but  we  find  no  answer  tn  be- 
half of  Frances.  Huffman  filed  cross  com- 
plaint, and  also  answers.  The  substance 
of  his  special  pleas  la  that  the  notes  were 
never  executed,  but  that,  when  signed, 
they  were  placed  In  the  hands  of  an 
escrow  on  certain  conditions,  which  are 
jipeciflcally  stated,  but  which,  on  the  ques- 
tions sought  to  be  presented,  we  do  not 
deem  It  necessary  to  set  out  at  length. 
Tbe  issues  were  submitted  to  a  Jury  for 
trial,  and  a  special  verdict  was  returned, 
on  which  Judgment  was  rendered  against 
appellant.  The  errors  assigned  are:  (1) 
That  the  court  erred  In  overruling  appel- 
lant's motion  for  Judgment  In  bis  favor 
upon  the  special  verdict  of  the  Jnry ;  (2) 
that  the  court  erred  In  overruling  appel- 
lant's motion  for  a  venire  de  novo;  (8) 
that  tbe  court  erred  In  overruling  appel- 
lant's motion  for  Judgment  In  bis  favor 
on  the  pleadings;  (4)  that  the  court  erred 
In  overruling  appellant^s  motion  for  leave 
to  file  additional  paragrnpb  of  reply;  (S) 
that  the  court  erred  in  OTerruUng  the 
motion  for  a  new  trial. 

Tbe  substance  of  the  special  verdict 
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may  b«  tnmmariied  ae  followis:  That  the 
notes  Id  BDit  were  Higned  by  HuTTmiiD  for 
baloDce  da?  Stnnip  on  real  estate,  and 
wen  placed  in  the  bands  <il  Perry  Stump, 
ftBOQof  Samael,  to  bold  Id  escrow  until 
the  liability,  if  aay,  of  UuffmaD  on  tbe 
bond  of  said  Samnel  as  administrator  of 
tiieSbnlty  estate  shonld  be  ascertained; 
and.  In  the  event  said  Buttinan  ahoald  be 
compelled  to  pay  aay  sum  as  Hocb  surety, 
then  whatever  snm  should  be  bo  paid  was 
to  be  credited  on  tbe  debt  evidenced  by 
tbe  notes,  and  that  said  notes  should  not 
go  oot  ot  tbe  bands  of  said  Perry  wlthoat 
HoRman's consent,  and  that  Huffman,  as 
RDcb  surety  on  the  bond  ot  Samnel,  was 
eooipelled  to  and  did  pay  9935.40;  and 
tbatssld  Stnraps.  without  the  knowledse 
or  cooaent  of  HuRman,  asHlgned  and 
traoderred  the  notes  to  said  Pcfieh  as  col- 
lateral secnrlty  for  a  pre^xlatlug  debt 
whkh  tbey  owed  her;  and  that  no  part 
n(  the  said  liability  and  deficit  on  said 
bonl  wblcfa  It  Is  found  existed  when  tbe 
notes  were  sleued.  and  which  was  after- 
wards paid,  as  before  fttated,  by  HuRman, 
bas  ever  been  paid  or  secured  to  hlni ;  and 
tbat  Bidd  Stnmps  have  been  ever  since  In- 
aolrent.  The  verdict  Is  In  snbstantlal 
harmony  with  tbe  facts  pleaded  In  tbe 
SDBwerand  cross  complaint,  and,  as  the 
amount  paid  by  Hoffman  as  surety  on 
tiwbond  exceeds  the  amount  of  the  notes, 
wears  not  able  to  see  on  what  theory 
appellant  was  entitled  to  recover  Judfr- 
ment.  The  notes  were  not  payable  In 
bank.  The  said  Catherine  beld  them  as 
nAateral  aecnricy  for  a  preexisting  debt 
owlDK  her  by  tbeStnmpa,  and.  on  tbe  facta 
aafonnd,  ttaeeqoltte8,a8  between  berestate 
and  Hoffmua,  were  In  favor  of  Huffman. 
So  far  as  appears,  she  parted  with  notb- 
ioK  Id  the  transaction :  while,  on  the  con- 
trary, Huftman  has  more  than  paid  the 
debt  In  diacharsa  ot  bis  liability  as  aarety 
on  tbe  bond. 

The  second  error  assigned  brines  In 
qantfon  tbe  mUng  of  the  court  on  appel- 
lant's motion  for  a  venire  de  novo.  The 
practice  la  well  settled  tbat  amotion  for 
a  venire  de  novo  will  not  be  sustained  on- 
leai  the  verdict  Is  so  deteetl  ve  or  uncertain 
tbat  a  Judgment  cannot  be  rendered 
tbereon.  The  verdict  In  tbls  case  wna 
clear  and  certain  In  all  essential  respects. 
There  was  no  error  In  overrnling  this  mo- 
tion. Adams  V.  Main.  A  Ind.  App.  282, 
210.29  N.  E.  Bep.  IWti  Knight  v.  Knlgbt, 
(Ind.  App.)  S8  N.  E.  Bep.  456,  and  anthorl- 
tles  there  cited. 

No  error  bas  been  pointed  out  In  over- 
rallng  motion  for  Jndgmmt  on  tbe  plead- 
ings. 

Tbe  fourth  error  assigned.  In  relation  to 
tbe  lelosal  of  tbe  court  to  allow  appellant 
daring  the  trial  to  file  additional  para- 
graph of  answer,  brings  lu  review  a  ques- 
tion Involving  the  discretion  of  the  court 
twtow,  and  no  aacb  abuse  of  tbat  dlscrf- 
tlon  Id  this  Instanee  Is  shown  as  would 
warrant  this  court  In  reversing  tbe  Judg- 
ment of  tbe  trial  court  on  account  of  that 
mllng.  Several  reasons  are  urged,  la  sup- 
port of  tbe  motion  for  a  new  trial. 
Among  others.  It  Is  Insisted  tbat  Samnel 
Stump  was,  under  the  statate,  an  Incom- 
petent witness.   He  was  not  a  party. 

V.S4N.B.D0.1 — 8 


Section  408,  Bev.  St.  1 881.  Neither  does  be 
come  wltbln  the  class  of  persons  disquali- 
fied by  section  C>02.  Id. 

It  is  contended  also  that  tbe  evidence 
does  not  sustain  the  verdict.  Tbe  evl- 
d«iee  Is  In  some  respects  contradictory. 
The  testlnrony  of  some  ot  the  witnesses  Is 
uncertain  and  Indefinite,  and  their  state- 
ments and  expressions  canuot  In  all  In- 
stances be  harmonized  and  reconciled,  so 
as  to  make  a  cleur  and  consistent  story, 
but  there  Is  ample  evidence  In  tbe  record 
fairly  tending  to  support  tbe  verdict  on 
every  muterlal  point;  and,  as  it  was  the 
piwuUar  province  of  the  Jury  to  weigh  the 
evidence,  to  recoucUe  coufllctiog  etate- 
mentR  when  they  could,  and  to  believe 
tbat  wblcb  tbey  deemed  most  worthy, 
and  to  disbelieve  tbat  which.  In  tbelr 
opinion,  was  least  worthy,  where  It  could 
not  be  harmonlseU  so  as  to  believe  all  ot 
It,  this  court  will  not  disturb  tbe  verdict 
on  the  evidence.  We  do  not  find  any  re- 
versible error  In  the  record.  In  tbls  con- 
nectlou  It  la  proper  to  remarli  tbat  It  la 
douhtrul  whether  any  questlnn  Is  tpcbnlc- 
slly  presented  tu  this  court  tor  decision. 
In  tbe  first  place.  Frances  la  not  made  a 
party  on  appeal.  In  the  next  place,  tbera 
are  no  marginal  notes  on  tbe  transcript. 
In  the  third  place,  the  notes  In  suit  are 
not,  BO  tar  as  we  have  been  able  to  dis- 
cover, embraced  In  tbe  bill  ot  exceptions 
in  which  the  evidence  purports  to  be 
Incorporated.  But,  disregarding  these 
deficiencies,  we  have  examined  tbe  record, 
and  have  found  nothing  therein  to  Justify 
tbe  cnnelnslon  that  .the  cause  was  nut 
fairly  tried  and  determined  In  the  court 
b^ow.  Judgment  affirmed. 


III.  cu> 

ATKINSON  OAB-SPRJNG  W0BK8  T. 

BABBBB.^ 
(Snpreme  Coort  of  XUlnols.    Hay  9,  ISdS.) 
BaviBw  oy  AmAi^FBssDVPTioxs— Waivbb. 

1.  Where  an  action  at  law  ia  triad  by  the 
court  withont  a  jury,  and  no  propositions  of 
law  are  submitted  to  the  court,  it  will  be  pre- 
sumed on  appeal  that  tbe  trial  court  correctly 
applied  the  law  to  the  facts.  Montsoniery  t. 
Black,  15  N.  E.  Rep.  28,  124  111.  62.  followed. 

2.  The  rejection  of  offered  evidence  Is  not 
aaslgnable  as  error  where  the  evidence  rejected 
is  arterwarde  offered  again  and  admitted. 

Error  to  appellate  court,  first  district, 
AsBurapalt  by  (>.  M.  Barber  agalnat  the 
Atkinson  Car-Sprlug  Works  upon  a  prom- 
issory note.  Plaintiff  obtained  Judgment, 
which  was  affirmed  by  the  appellate 
court.  Defendant  appeals.  Affirmed. 

G.  W.  &  J.  T.  Kretsinger,  for  appellant. 
Miller  &  Starr,  for  appellee. 

WILKIN.  J.  This  Is  an  action  of  as- 
sumpsit, begun  In  theclrcult court  of  Cook 
county,  whendn  appellee  was  plaintiff, 
and  appellant  was  dWendant.  The  decla- 
ration is  upon  a  pronilsBory  nute,  made 
by  tbe  defendant,  payable  to  one  U.  H. 
Holbroob,  and  by  him  assigned  to  the 
plaintiff.   The  defense  set  up  by  several 

'Reported  1^  XjOhU  Boisot,  Jr.,  Esq.,  of  H» 
Chicago  bar. 
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special  pleas  was  a  failure  of  the  consld- 
eratlun,  for  which  said  note  was  glveo, 
and  notice  thereof  to  plaintiff  before  the 
asslKnment  to  him.  The  trial  was  by  the 
court  witiiout  a  ]ary,  and  jDdgrment  ren- 
dered for  the  plaintiff  for  C1.024.S3,  the 
amoDDt  of  the  note  sued  on  and  costs  of 
suit.  The  appellate  court  bavluK  atUrmed 
that  JudKineiit,  thedtfendant  below  pros- 
eeutea  this  apfwul. 

The  JadKment  of  aflSrmance  to  the  ap- 
pellate eonrt  has  conclusively  settled  all 
controverted  questions  of  fact,  necessary 
to  support  the  Indgment  of  the  circuit 
court  adversely  to  appellant.  No  propo- 
sitions were  submitted  to  the  trial  court 
to  be  held  as  the  law  of  the  case,  and  it 
will  therefore  be  presnmed  that  the  law 
was  correctly  applied  to  the  facte  by  that 
eonrt  In  rendering  Its  Judgment  In  favor 
of  the  plaintiff.  Montgomery  t.  Black, 
]24  III.  62, 15  N.  E.  Rep.  28.  and  cases  cited. 
Therefore  the  only  errors  asslsned  here 
which  can  be  considered  are  those  ques- 
tioning the  ruling  of  the  trial  court  on  the 
adntission  and  exclusion  of  testimony.  It 
Is  not  contended  in  the  argument  that  im- 
proper testimony  was  admitted.  F.  M. 
Atkinson,  being  sworn  as  a  witness  for 
the  defendant,  was  shown  the  note  sued 
on,  and  asked  what  It  was  giTexi  for. 
Plaintiff's  counsel  objected  to  the  ques- 
tion, and  thereupon  the  court  Inquired  of 
counsel  for  the  defendant  what  he  ex- 
pected to  show.  In  response  to  that  In- 
quiry an  extended  statementwas  made  as 
tn  what  the  defendant  proposed  to  prove. 
Counsel  for  the  plaintiff  objected  to  the  In- 
troduction of  the  proposed  proof,  and  the 
court  sustained  the  objection.  To  ttils 
ruling  an  exception  was  taken,  and  it  Is 
non  insisted  that  the  court  erred  therein. 
The  bill  of  exceptions  shows  that  Imme- 
diately after  the  sustaining  of  said  objec- 
tion counsel  for  the  defendaut  proceeded 
by  direct  Interrogatories  to  Mr.  Atkinson 
to  prove  Just  what  he  had  previously 
stated  he  expected  and  proposed  to  show, 
and  objections  to  each  of  »och  Interroga- 
tories by  plaintiff's  attorney  were  over- 
ruled, and  the  witness  allowed  to  answer. 
The  defendant,  therefore,  had  the  full  ben- 
efit of  all  the  testimony  it  desired  to  In- 
troduce, and  suffered  no  Injury  whatever 
from  the  ruling  of  which  It  nowcomptaioa. 
Even  Hit  could  be  said  that  all  that  was 
stated  In  the  proposition  of  counsel  was 
not  covered  by  the  subsequent  examina- 
tion of  the  witness,  the  answer  would  be, 
the  defendant  alone  is  responsible  for  the 
omission,  because  the  court  overmled 
every  objection  to  questions  asked.  It 
Is  clear  that  the  Judgment  of  the  appellate 
court  is  the  only  one  which  could  be  prop- 
erly entered  upon  this  record.  Affirmed. 

(14fi  111.  4») 

SMITH  T.  BARBBR. 

(gapreme  CoDrt  of  nimots.    May  9,  1893.) 

Appeal  from  appellate  court,  first  district. 

O.  W.  &  J.  T.  Kretzinger,  for  app^ant.  Mil- 
ler ,&  Starr,  for  appellee. 

PER  CURIAM.  Thia  la  a  suit  in  assump- 
sit on  a  gnanuitr  Indorsed  on  the  note  sued 
tm  in  the  preceding  case,  34  N.  B.  Rep.  88. 


The  qnestlons  hivcdved  are  identical  whh  those 
passed  upon  in  that  case.  The  jadjnnaKt  ot 
the  appellate  court  will  therefore  be  amrmed  In 
this  case  for  the  reasons  stated  in  tliat. 


(145  111.  117) 

PALTZER  et  al  T.  NATIONAIj  BANK  OF 
HJilNOIB  et  al.^ 
(Sv^eme  Oout  of  BUnote.  May  9,  1886.) 
Attaobhsxt— EXBCUnOK— PRIOaiTT. 
Where  two  attadiment  suits  are  begnn, 
retmnable  to  the  same  term  of  ooort,  and  the 
writs  are  levied  on  pusonal  pmpvttj,  and  tb» 
first  soit  Is  dismissed  at  the  iastigatifm  of  a 
judgment  creditor  who  levied  an  execution  on 
the  property  after  the  levy  of  the  first  attach- 
ment writ,  and  before  the  levy  of  the  second 
attachment  writ,  and  the  second  attachment 
suit  is  prosecuted  to  judgment  at  a  snbseqnent 
term,  the  lien  of  said  execution  is  superior  to 
that  of  the  second  attachment  and  jndgment, 
since  Rev.  St  1891,  c  U,  8  37,  whicS  pro- 
vides that  all  judgments  in  attachment  against 
the  same  defendant  returnable  at  the  same 
term  shall  share  pro  rata,  has  no  application 
to  such  case.  41  111.  App.  443,  affirmed. 

Error  to  appellate  court,  first  district. 

Petition  by  Charles  A.  Paltser,  Horace 
W.  Chase  and  iiavey  S.  Pate,  copartners 
under  the  firm  name  and  style  of  C.  A. 
Paltser  &  Co.,  against  the  National  Bank 
of  lllinoia,  Canute  R.  Mateon,  sheriff  of 
Cuokcounty,Jaraeii  B.  Johnson, and  Spen- 
cer J.  Johnson,  for  an  order  directing  said 
sheriff  to  pay  petitioners  $1,028,08  on t  of 
certain  funds  In  his  hands.  The  petition 
wBri  denied,  and  the  order  denying  It  was 
affirmed  by  the  appellate  court*  Petition- 
ers bring  error.  Affirmed. 

The  other  facts  fully  appear  In  tbefoU 
lowing  statement  by  WILKIN.  J.: 

Thia  la  an  appeal  (coming  through  the 
appellate  court)  from  an  order  of  the  ao- 
perlor  court  of  Cook  county  dlstrfbntlng 
certain  funds  In  the  hands  of  the  sheriff  of 
that  county.  The  facte  as  shown  by  the 
record  are  as  follows:  On  the  25th  and 
26th  days  of  June,  1890,  Judgments  were 
entered  by  confession  against  James  B.and 
Hpencer  J.  Johnson  In  said  court  as  fol- 
lows: One  In  favor  of  Frank  V.  Oage  tor 
96,940.50;  one  In  favor  of  Sarah  Jobnaon 
for  $6,200.61;  one  In  favor  of  George  W. 
Williams  for  $8,700:  and  one  in  favor  of 
Peter  Dudley  forfl,69o.60.  Gpon  tbesejudg- 
ments  executions  were  Immediately  Issued, 
and  delivered  to  the  sheriff  of  said  coonty, 
and  by  blm  on  the  above-named  dates 
levied  upon  certain  personal  property  of 
said  Johnsons.  On  the  2t{th  day  of  June, 
1890,  but  after  the  levies  in  the  foregolns 
cases,  the  John  ripry  Lumber  Company 
sued  out  of  said  court  a  writ  of  attach- 
ment returnable  to  the  J  uly  term,  1890,  on 
proper  affidavit  based  on  a  valid  indebt- 
edness of  S2.2U3.82.  and  delivered  the  writ 
on  that  day  to  the  aherltt  to  execute,  and 
he  at  once  levied  It  upon  the  aame  proper- 
ty theretofore  levied  upon  under  said  ex- 
ecution, but  subject  thereto.  After  the 
levy  under  said  attachment  writ,  ou  the 
same  day,  the  National  Bank  uf  Illinois, 
this  defendant  In  error,  entered  Judgment 


*  Reported  by  Louis  Bolsot,  Jr.,  Bs^.,  of  the 
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by  eonfemion  against  the  said  JolmHon  In  ' 
•aid  SDperioF  court  for  the  Bnm  of  f  19,503.- 
36.  and  caumd  execution  to  lniBt6dlatel.t 
tesne  thereon,  and  delivered  the  aame  to 
•aid  sb(*rlft,  and  he  on  the  name  day,  bnt 
BObsetiaeDfc  tnaald  prior  levies,  lerted  It 
apon  the  eame  property  tberetofore  levied 
opoB,  as  above  stated,  mibjeet  to  those 
levies.  On  the  17th  day  of  Jane.  1890, 
plalotltTs  In  error  had  beffan  a  anit  In  as- 
snmpBlt  agalnnt  said  Johofione  in  said  sn- 
perior  court  by  summons  returnable  to 
the  foUowlDg  July  term,  and  on  July  2d 
Boed  out  a  writ  of  attachment  In  aid 
tberecrf,  whleb  waaataomaderetnmable  to 
said  July  term.  One  ot  the  gronndsfor 
thla  attachment  was  th3  same  as  that 
upon  which  the  writ  In  the  .Inhn  Spry 
Lumber  Company  attachment  was  based. 
Tbe  last-named  writ  of  attachment  was 
immediately  delivered  to  said  sheriff,  and 
on  tbe  day  of  its  date  levied  upon  tbe 
same  property  theretofore  levied  npoo  as 
abuTe  stated.  On  Aosroet  1, 1890.  defend- 
ant in  error  the  National  Bank  of  Illinois 
purebamd  the  John  8pry  Lumber  Com- 
pany claim,  and  thereupon  dismissed  the 
flult  and  attachment  of  that  company. 
No  Jodgments  were  rendered  against  said 
Jobnsoua  at  said  July  term  of  said  conrt. 
At  the  following  Angoat  term,  plaintiffs 
In  emir  recovered  a  Judgment  against 
tbem  Id  aasnmpslt  and  also  on  their  at- 
tachment. Tbe  sheriff  sold  all  of  the 
property  levied  upon,  and  realized  there- 
for H  large  sura  of  money,  out  of  which  he 
paid  In  full  the  four  Judgments  first  above 
mentioned,  with  Interest  and  costn,  and 
still  had  In  his  hands  about  f]l,000.  Oat 
of  thla  amount  he  paid  defendant  In  error 
tbe  National  Ban  It  of  Illinois  V9,000,  and 
retained  in  his  hands  $2,000,  to  abide  the 
result  of  tills  controversy.  Plaintiffs  in 
error  filed  tbPlr  petition  in  said  court  set- 
ting up,  In  substance,  the  foregoing  facts, 
and  praying  for  an  order  upon  the  sheriff 
to  pay  them  the  sum  of  91,028.08,  due 
tbem.  This  the  conrt  retased  to  do^  but 
ordemd  said  sheriff  to  pay  the  funds  in  his 
hands  to  dc^enduiits  In  error.  That  order 
having  been  affirmed  by  the  appellate 
conrt,  thla  writ  of  error  Is  proseeated. 

Joseph  Wright,  for  plaintiffs  In  error. 
Gardner  O.  Willard  and  Wm.  W.  Evans, 
lor  defendants  In  error. 

WILKIN.  J.,  (after  stating  the  facts.) 
Upon  the  facts  stated,  the  only  qaestlou 
for  our  decision  la,  was  defendant  In  error 
the  National  Bank  of  Illinois  entitled  to 
the  fnnd  In  the  bands  of  the  sherifl,  to  the 
exeluslou  of  i^alntlffs  In  error,  or  bad  the 
latter  a  prior  right  thereto,  to  the  extent 
of  their  ludgnnent?  Plaintiffs  In  error 
base  their  elatbi  to  the  fund  upon  section 
S7  of  the  attachment  act.  Starr  &  C.St, 
p.  3%.  That  section,  so  far  as  needed  for 
tbe  parposeaof  this  decision, Is  as  follows: 
"All  Judgments  In  attachment  against  the 
same  defendant,  returnable  at  tbe  same 
term,  and  all  Jndgments  in  salts  by  snin- 
mona,  capias,  ur  attachment  against  such 
defendant,  recovered  at  that  term  or  at 
tbe  term  when  the  Jndgmeut  in  the  first 
attachment  npon  whlcb  Jndgmentsball  be 
neovered  la  reDdered, shall  abare  pro  rata, 


according  to  the  amount  of  the  several 
Judgments  in  the  proceeds  of  tbe  property 
attached, either  Intbehandsof  a  garnishee 
orotherwise."  Counsel  for  plaintiffs  In  ei*- 
ror  In  his  argument  proceeds  upon  the 
theory  that  the  levy  of  tbe  writ  of  attach- 
ment In  the  John  Spry  Lumber  Casbheld 
the  property  levied  npon  until  tbeplalntlffs 
la  eiTor  had  prosecuted  their  suit  In  at- 
tachment to  judgment.  The  language  of 
section  37,  supra,  Is  "all  Judgments  in  at- 
tuchment  against  tbe  same  defendant,  re- 
turnable at  the  same  term. "etc.  If  the 
general  assembly.  In  passing  said  section, 
bad  Intended  that  the  mere  levy  of  the 
writ  ol  attaabment  abunld  have  the  effect 
of  holding  the  property  for  the  beneBt  of 
subnequent  attaching  creditors,  It  would 
certainly  have  used  language  to  that 
effect.  Suppose  the  John  Spry  Lumber 
Company  attachment  bad  come  to  trial, 
and  tbe  attachment  bad  failed,  or  that 
tbe  plaintiff  in  tbatanit  bad  failed  tomaln- 
tain  Its  canaeof  action  against  the  defend- 
ants, could  the  plaintiffs  In  error  liaveatlil 
relied  upon  that  former  attachment  as  a 
basis  for  their  claim  to  a  distribution  of 
tbefund  in  question?  It  would  scarcely 
be  so  contended.  It  l8,taowever,admitted 
that  no  Judgment  was  rendered  ia  the 
lumber  company's  case,  bat  the  aame  was 
dismissed.  The  effect  of  that  dismissal 
was  as  fatal  to  the  claim  now  made  by 
plaintiffs  In  error  as  though  the  same 
salt.  In  effect,  bad  been  reached  upon  a 
trial  of  tbe  case,  no  Judgment  having 
been  rendered.  Thecaseof  Reevev.Smlth, 
lis  111.  47.  upon  which  rotmselfor  plaintiffs 
in  error  rely,  la  not  in  point.  In  that  case 
several  persons  brought  suit  by  attach- 
ment against  tbeClinton  Bridge  Company, 
a  nonresldentcorporatlon.and  summoned 
the  Chicago  &  Alton  Bailruad  Company 
as  garnishee.  Subsequently  the  bridge 
company  sold  and  assigned  to  one  of  tbe 
attaching  parties  all  Its  claim  against  the 
railroad  company,  and  It  was  held  "that 
tbe  attachment  debtor  eonld  not  dispose 
of  its  property  to  one  creditor,  to  the  dis- 
advantage of  the  other  creditors."  In 
that  case  all  the  attachments  were  prose- 
cuted to  judgments.  It  Is  clear  that  tbe 
question  involved  in  thatcase  and  decided 
has  no  pertinency  to  tbe  Issne  here  in- 
volved. Itlstroe  that  it  was  nofanltof 
ptaintitrs  Id  error  that  judgment  was  not 
rendered  In  tbe  lumber  company  case.  It 
Is  also  probably  true  that  the  bank 
bought  that  claim  with  the  intention  otf 
dismissing  the  suit, and  preventinga  Judg- 
ment thereon,  but  we  know  of  no  rule  of 
law  forbidding  a  bona  tida  creditor  pursu- 
ing such  a  conrae  to  coUaot  his  debt.  Tlie 
rights  ol  the  parties  bm  In  lasne  are  gov- 
erned entirely  by  the  attachment  act.  Its 
language  being  clear,  nothing  Is  left  to 
construction.  Tbe  conrt  can  only  give 
effect  to  Its  provisions  as  declared  by  the 
legislature.  They  have  no  power  to  de- 
part from  the  plain  language  and  require- 
ments of  the  statute,  for  the  purpose  of 
establlsblng.as  they  may  suppose,  a  more 
equitable  rule.  Backer  v.  Fnller,  U  111.  22». 
This  case,  we  think,  upon  principle  foUy 
sustains  the  views  herein  expressed.  The 
Judgment  ot  tbe  appellate  ebort  wiU  be 
affirmed. 
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MASON  et  ol.  T.  MUIXAHET.* 
(Svpreme  Gonrt  of  nunola.  Hay  9,  1898.) 

NOTIOB  Of  BqCtTASLB  TlTLB  TO  LaHD— FOBBSB- 

1.  A  pnrchaBer  of  land,  who  before  par- 
chase  has  seen  the  deed  to  his  grantor,  In 
which  the  consideration  named  is  much  less 
than  the  raliie  of  the  land,  and  who  has  been 
informed  that  a  third  person  owned  the  land,  is 
diargeabie  with  notice  of  lald  third  person's 
equitable  right  to  the  land. 

2.  Cuttins  timber  from  a  tract  of  wood- 
land, and  paying  the  taxes  thereon,  Is  sufficient 
possession  to  constitute  noUce  of  title. 

Error  to  circuit  coart,  HenderBon  coun- 
ty: A.  A.  Smith,  JodKu. 

BUI  by  Michael  Mullahey  agaloat  Wll- 
llam  T.  Maaon  and  Effie  MasoD  to  reform 
certain  deedii,  and  to  have  certain  ottaer 
deeds  declared  void.  Gomplalnaot  ob- 
tained a  decree.  Defendants  bring  error. 
Affirmed. 

Klrkpatrlckft  Alexander.for  plalntlffa  In 
ern>r.  Pepper  St  Scott.fordelendant  In  er* 
for. 

WILKIN,  J.  Prior  to  tbe  9tb  of  March, 
1880,  James  L.  Jnnkln  and  three  other 
partlee  owned,  aa  tenants  In  common,  the 
W.  60  acrea  of  the  8.  E.  %  of  section  2S. 
township  13  N.,  range  4  W.,  la  Henderson 
county,  this  state.  By  mutual  agreement 
about  that  date,  partition  was  made  of 
said  real  estate,  the  8. 15  acres  thereof, 
designated  as  "Lot  1,"  being:  BetnlTto  said 
James  L.  Jankin,  and  a  gultclalm  deed  by 
the  other  parties  executed  and  dellrered 
to  bim,  which  was  Intended  to  convey 
said  lot  1,  but  by  mistake  In  the  descrip- 
tion A  like  number  of  acrea  was  conveyed 
in  the  8.  W.  3i  ot  said  section.  On  the  24th 
of  April,  1882, said  Junkln  executed  and  de- 
livered to  one  Herbert  J.  Elrick,  and  he, 
January  16, 1886,  to  tbts  defendant  In  er- 
ror, deeds  of  runTeyance  also  Intended  to 
uonvey  lot  1,  but  the  mistake  in  tbe  deed 
first  mentioned  waa  continued  In  each  of 
said  laat-mentloned  conveyances.  On  tbe 
26th  of  January,  1887,  one  Charlea  ICckley 
obtained  from  aald  James  L.  Junkln  and 
the  other  tenanta  In  common  with  bim, 
or  a  part  of  them,  a  quitclaim  deed  tosaid 
lot  1,  by  correct  description,  and  on  the 
3iJii  of  tbe  following  month  conveyed  tbe 
same  to  his  sister  Sara  Echley,  who  on 
the  25tb  of  the  following  May  deeded  it  to 
the  plaintiff  in  error  William  T.  Maaun. 
To  the  Auguat  term  of  the  circuit  court  of 
Henderaun  connty.  defendant  In  errorflled 
his  bill  against  plaintiff  In  error  and  oth- 
ers to  correct  said  mlatakeln  blsdeed,  and 
those  thrungh  which  he  claims  title,  and 
to  set  aaide  aald  adverae  conTeyancee.  Oa 
tbe  hearing  tbe  circuit  court  entered  a  de- 
cree according  to  tbe  prayer  of  tbe  bill, 
from  which  this  appeal  Is  prosecuted. 

Tbe  only  aubatantiai  gruund  of  reveraal 
urged  Is  that  tbe  evidence  falls  to  support 
tbe  decree.  That  tbe  deeds  to  James  L. 
Junkln,  from  talm  to  Elrick,  and  from  the 
latter  to  defendant  In  error,  were  each  In- 
tended to  convey  the  15  acres  In  the  8.  E. 
3t,  and  that  none  of  tbe  grantors  therein 
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named  owned,  or  ever  claimed  to  own, 
any  lands  whatever  In  the  8.  W.  Is  es- 
tablished beyond  all  controversy.  As  be- 
tween the  parties  to  those  conveyances,  a 
court  ol  equity  would,  on  the  evidence  In 
this  record,  unhesitatingly  correct  the  mis- 
take In  these  deeds,  and  make  them  con- 
form to  the  Intention  of  theparties.  Lind- 
say V.  Davenport.  18  Jil.  341;  Mills  v.  Lork- 
wood,  42  111.  HI.  The  only  question, 
then,  which  can  be  seriously  entertained 
in  the  decision  of  this  ease,  la,  can  that 
relief  be  properly  decreed  against  plaintiff 
In  error, — a  subsequent  purchaser?  It  Is 
a  familiar  principle  of  equity  Jurisprudence 
that  if  one  obtains  a  conveyance  of  prop- 
erty with  notice  of  an  equity  in  relation 
thereto,  binding  upon  hla  grantor,  he  will 
also  be  bound.  Only  Innocent  pnrcbasera 
without  notice  of  a  mistake  can  be  heard 
to  object  to  Its  correction.  Preston  t. 
Williams,  81  111.  176.  Nor  la  It  necessary, 
to  bind  him,  that  such  notice  be  actual. 
If  be  has  knowledge  of  such  facta  as  oagbt 
to  pot  a  prudent  man  upon  Inquiry  as  to 
the  title,  be  la  chargeable  with  uotlceot  all 
facts  pertaining  thereto  to  which  diligent 
Inquiry  and  investigation  would  have  led 
bim.  Merrick  v.  Wallace.  10111.486;  Erick- 
son  V.  Rafferty,  79  111,  209;  Bent  v.  Cole- 
man. 80  111.  864;  Bank  v.  Dayton.  116  III. 
257.  4  N.  G.  Rep.  492.  It  la  not  pretended, 
as  It  certainly  could  not  be,  with  serious- 
ness, that,  upon  the  evidence  in  this  record, 
Charles  Eckley  Is  to  be  treated  as  a  bona 
fide  purchaser  ol  said  land,  without  refer- 
ence to  faia  knowledge  of  the  equlttoa  oK 
defendant  In  error.  He  obtained  hla  deed 
without  consideration,  by  false  and  fraud- 
ulent representations.  Neither  can  It  be 
said  that  his  slater  waa  a  purchaser  from 
bim  In  good  faith.  The  eonaid<>ratlon  In 
hla  deed  to  her  la  but  950,  although  it  con- 
veyed, In  addition  to  this  16  acres,  another 
tract,  of  4%  acres,  while  all  the  evidence 
tends  to  show  that  the  Itaeresalone  were 
worth  three  times  that  amount.  Plaintiff 
In  error  admits  that  before  tbeconveyance 
to  h'lm  he  saw  the  deeds  to  Charles  and 
8arah  Eckley,— tbe  first  naming  only  a 
conalderatlon  of  91;  and  tbe  latter.  950. 
Two  wUnesnes  testified  upon  tbe  bearing 
that  they  told  bim  before  be  bought  tbe 
land  that  defmdant  In  error  owned  it. 
Defendant  in  error  swore  that  some  two 
months  prior  to  tbe  dote  ol  Mason's  deed 
the  latter  proposed  to  purchase  the  land 
of  him,  and  this  testimony  Iscorroborated 
by  that  of  a  disinterested  witness.  Flafn- 
tllf  in  error  contradicts  all  these  witnesses, 
and  sweara  positively  that  he  had  no  no- 
tice whatever  ol  defendant  In  error's  claim 
to  aald  land  when  be  purchased  It  from 
Sarah  Eckley;  but  tbe  chancellor  was  cer- 
tainly Justifiable,  from  all  the  testimony, 
In  disbelieving  bim,  and  giving  credence  to 
the  testimony  of  ntber  witneswes.  We 
tbluk  the  clear  prepooderance  of  the  tea- 
tlmun7  is  that  plaintiff  in  error  was  not 
an  Innocent  purehaaor,  without  notice  of 
tbe  rights  of  defendant  In  error,  but  had 
both  actual  and  constructive  notice  ol  tha 
same.  That  poasenlonof  land  Issufficient 
to  charge  all  others  wltb  notice  of  the 
rights,  legal  or  equitable,  of  the  possessor, 
la  too  well  settled  to  call  lor  tbe  citation 
of  authorities.  The  rate  has  been  many 
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times  Rpplled,  by  tbls  court  and  others, 
to  caeefl  of  ttils  kind. 

It  Is  true  that  to  ccQstltnte  socb  notice, 
as  against  a  bona  flde  pnrcbaser.  the  poe- 
sesaioo  mast  be  open,  risible,  and  ezclu- 
RiTe;  bnt  it  may  be  evidenced  by  any  acts 
wbleb  clearly  abuw  bd  appropriation  of 
the  property  to  tbe  ase  of  fcbe  person 
claiming  tbe  same.  The  lot  In  question  Is 
woodland,  and  there  is  no  conflict  in  tbe 
tentlinoDy  as  to  the  fact  that  both  defend* 
ant  In  error  and  Klrick.from  thetlme  tbey 
obtained  tbelr  reepectWe  deeds,  cnt  timber 
therefrom,  and  paid  all  taxes  assessed 
agalnatlt.  Their  actsofownerablpseeraed 
to  hare  been  enffieient  to  apprise  tbe 
veii^hbors  and  adjoining  owners  generat]y 
that  tbey  claimed  to  own  it,  and  it  Is 
manifest.  If  plaintiff  In  error  did  not  also 
know  tbatfaet,lt  wasbecansehepreterrnd 
to  remain  l^orant,  when  tbe  law  made 
it  his  dnty  to  seek  Infonnatlon.  We  think 
tbe  decree  of  tlie  elrcnlt  conrt  in  tbls  cBHe 
is  eminently  Jast  and  proper,  and  it  will 
be  afflrmcff. 


(MS  UL  U»)   

BHBNSTEIIN'  T.  BOTH.* 
(Sn^eme  Oonrt  of  SlhtoiB.  Hay  »,  1896.) 
Jddombiit  of  Appbi-latb  Court— Hbtiew. 
A  jad^ent  of  affirmance  by  the  IHIncdB 
appellate  court  concIu^Tely  settles  all  qnestions 
of  fact  in  faTor  of  the  appellee,  even  though 
the  opinion  banded  down  in  the  appellate 
onnt  contains  intiniati<ms  at  Tsrianee  with  the 
Terdic^  sfaioe  the  <^nion  is  no  part  of  the 
tecoEd. 

Appeal  from  appellate  conrt.  first  dla- 
trlet. 

Action  by  Samuel  Both  aKalnst  Abra- 
ham Bernstein  for  personal  Injaries. 
Plaintiff  obtained  Judgment,  which  was 
affirmed  by  tbe  appellate  court.  Defend- 
ant appeals.  Affirmed. 

Blum  &  Blum,  tor  appellant.  Joseph 
B.  David  and  John  C.Eing,  for  appellee. 

WIIiKIN,  J.  Tbls  action  was  brought 
by  appellee  against  appellant.  In  tbe  so- 
perior  court  of  Cook  county,  to  recover 
damages  for  a  personal  injury.  Tbe  cause 
of  action  set  up  In  tbe  ileclaratlon  is  that 
onthe9tbdny  of  July,  1K88,  while  plain- 
tiff was  riding  In  his  carriage  on  one  of 
the  streets  in  tbe  city  of  Chicago,  a  wagon 
belonging  to  the  defendant  was  so  care- 
lessly driven  by  his  servant  that  "the 
shaft  of  the  said  wagun  uf  defendant" 
struck  plaintiff's  carriage,  thereby  throw- 
ing  plaintiff  upon  the  gronnd  with  such 
Tiolence  as  to  serionsly  Injure  hiro.  Tbe 
plea  was  not  guilty.  Two  trinls  were  had 
in  the  superior  conrt.  Upon  the  first  the 
Jury  returned  a  verdict  for  the  plaintiff, 
fixing  his  damaKes  at  f4,5O0.  On  motion 
of  the  defendant  that  verdict  was  set 
aside,  and  a  new  trial  ordered.  On  the 
second  trial  a  verdict  for  tbe  plaintiff  was 
again  returned,  and  the  damages  fixed  at 
f2,500.  On  the  last  verdict,  Judgment 
was  entered,  and  the  defendant  appealed 
to  the  appellate  conrt  of  the  first  district, 

*  Sorted  by  Lofda  Bolsoti  Jr.,  Esq.,  of  the 
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and  there  tbe  Judgment  below  was  af- 
firmed. 

The  only  controverted  question  of  fact 
on  the  trial  waa  whether  Shlmrik.the  per- 
son driving  tbe  defendant's  team  at  tbe 
time  of  the  alleged  Injury,  was  the  serv- 
ant or  employe  of  the  defendant.  Upon 
the  last  trial  the  court  Instrncted  tbe 
Jury,  at  tne  request  of  tbe  defendant,  to 
find,  specltl<'ally,  and  to  answer,  the  fol- 
lowing question :  "At  the  time  of  the  oc- 
cnrreuce  of  the  accident  which  resulted  in 
the  plaintiff's  Injury  complained  of  in  this 
case,  was  Shlmrik,  the  mnn  who  drove 
the  wagon  in  question.  In  tbe  employ  as 
aservantof  tbedelbndant  BernstelnT"  To 
this  question  the  Jury  answered,  "Tes." 
The  Judgment  of  the  appellate  court  is  In 
the  usual  form  of  a  Judgment  of  affirm- 
ance, without  any  redtai  of  facts  found 
by  that  court. 

We  have  so  often  held  that  snch  a  lodg- 
ment must  be  treated  by  us  as  conclu- 
Blveiy  settling  all  controverted  questions 
of  fact,  necesHary  to  support  the  Judgment 
affirmed,  adversely  to  the  appallant  or 
plaintiff  In  error,  that  we  forbear  to  cite 
tbe  cases.  Tbe  only  ground  of  reversal 
.urged  by  counsel  for  appellant  Is  that  tbe 
evidence  falls  to  establish  tbe  fact  that 
the  driver  of  the  wagon  which  eoUlded 
with  the  appeillee'a  carriage  was  the  em- 
ploye ol  appellant.  Unquestionably  tbe 
law  Is  as  contended  by  counsel,— that  a 
person  Is  not  responsible  for  the  wroagfnl 
act  of  another,  not  bis  agent,  servant,  or 
employe;  but,  unfortunately  for  appel- 
lant, be  Is  deprived  of  all  benefit  of  that 

{)rlciclple  by  the  conclnsive  finding  of  tbe 
act  that  the  one  guilty  of  the  negligence 
here  complained  of  was  bis  servant.  It  Is 
not  claimed  that  the  trial  court  err«)d  in 
its  rulings  as  to  the  admission  or  exclu- 
sion of  evidence,  the  giving  or  refusing  of 
instructions,  and  under  section  89  of  the 
practice  act,  and  tbe  repeated  deelslona  ol 
this  conrt  in  purHuaoce thereof,  tbe  affirm- 
ance of  tbe  Judgment  of  tbe  appellnte 
court  is  inevitable.  An  attempt  is  made 
to  avoid  this  result  by  Insisting  that  tbe 
opinions  prepared  by  two  of  tbe  Justices 
uf  tbe  api'ellate  court  show  that  It  found 
the  facts  different  from  tbe  finding  of  the 
olretiit  court.  This  contention  amounts 
to  no  more  than  saying  the  conclusion 
reached  by  that  conrt  Is  Inconsistent  with 
the  statement  in  one  of  those  opinions 
that  "tlie  Jury  ought  not  to  have  found 
as  tliey  did,"  and  tbe  grave  doubt  on  that 
subject  expressed  in  the  other;  bnt  cer- 
tainly it  will  not  be  seriously  contended 
that,  even  If  that  were  true,  this  court 
would  thereby  be  anthoriied,  in  tbe  teeth 
ol  tbe  statute^  to  review  the  evidence,  and 
pass  upon  the  facts  of  the  case.  More* 
over,  these  opinions  are  In  no  sense  a  part 
of  the  record  of  the  appellate  court,  and 
cannot  be  resorted  to  lor  the  purpose  of 
ascertalnlugltsfludlDgoffacts.  Coal  Field 
Co.  V.  Peck,  98  111.  145;  Cable  Co.  v.  La- 
tbrop,  ISl  111.  676.  28  N.  £.  Bep.  683;  Fenu- 
BylranlaCo.  V.  Versten,  140  111.  687,  80  N. 
B.  Bep.  640.  It  Is  clear  that  there  Is  no 
error  In  the  record  which  can  be  availed 
of  in  this  court.  Tbe  Judgment  ui  tbe  ap- 
pellate conrt  will  be  affirmed. 
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(145  IJI.  85) 

BOSTWICK  V.  BLAKE.^ 
(Supreme  Court  of  Illinois.  May  9,  1893.) 

FB^nDDLBtTT  CONVETA.NCB— BXCOUTIOX  SaLB— 

Fleadino. 

1.  Where  the  owner  of  land  procares  one 
of  his  creditors  to  levj  an  execution  on  the 
land,  buy  it  in  at  execution  sale,  and  hold  the 
Ibnd  for  his  secret  benefit,  andi  conveyance  la 
void  as  against  creditors. 

2.  Where  a  creditor  has  leried  on  such  land, 
and  the  execntlon  purchaser  interrraee  in  the 
salt,  claiming  title  to  the  land,  the  fact  that 
he  holds  it  under  a  fraudulent  arrangement 
with  the  former  owner  mu'  be  shown  without 
any  special  plea  to  that  effect,  since  a  oonrey- 
ance  in  fraud  of  creditors  b  -ndd,  and  not 
merely  roidable. 

Appeal  from  circuit  court,  Couh  coDoty; 
S.  P.  McConnell,  Judse. 

Attachment  by  Christine  Blake  agalnat 
BarnQtn  Blake.  An  Interpleader  waa  filed 
by  John  M.  Bustwlck,  on  which  lurlKtuent 
waa  rendered  aKainet  talm^and  be  appeals. 
Affirmed. 

Doolittle,  Palmer  ft  Tulman,  tor  appel- 
lant. Millard  ft  Boyeaen,  for  appdiee. 

WIUKIN,  J.  Oo  the  13th  of  October. 
1888,  appellee  broagbt  an  aetloo  of  debt 
asainat  Bamnm  Blake,  ber  former  hos- 
baDd,  tai  tbe  clrcait  court  of  Cuukcuuuty 
on  a  JndKment  far  alimony  rendered  In 
October,  1888,  and  aucdout  an  attachment 
in  aid  thereof.  The  wiit  waa  levied  on 
lot «,  block  96,  Blstott'u  addition  to  Chica- 
go, and  thereafter  appellant  filed  an  Inter- 
pleader claiming  aaid  property.  No  form- 
al traverse  of  the  plea  waa  filed,  but  the 
parties  stlpalated  that  the  Issue  of  the  in- 
terpleader etaonld  be  setdown  lor  hearing, 
etc.,  and  afterwards  waived  a  Jury,  and 
agreed  that  the  same  should  be  tried  by 
the  court.  Thefiodlng  ol  the  circuit  court 
waii  that  aald  property,  at  the  time  of 
the  levy  ot  said  writ  of  attachment,  be- 
longed to  Blake,  and  appellant  had  no 
beneficial  right,  title,  or  interest  in  the 
earne,  but  that  be  held  the  nuked  legal  ti- 
tle thereto  In  trust  for  said  Blake.  It  was 
therefore  adjudsed  that  appellant  shonld 
take  nothing  by  his  plea.  From  that 
Judgment  this  appeal  Is  proaecated. 

The  following  facta  appeared  Id  erl- 
denee:  In  December,  ISTIt,  Bamnm  Blake, 
being  the  owner  of  said  lot,  mortgaged 
It  to  secure  a  debt  of  940,000.  AttheAn- 
gast  term  of  the  superior  court  of  Cook 
county,  1874,  the  firm  of  Murphy  &  Fa- 
vorite recovered  a  Judgment  against 
Blake  for  f 10,064,and  in  paranance  thereof 
levied  an  execution  on  said  lot,  and  the 
aame  was  bid  off  At  f  100.  At  the  Februa- 
ry term,  1876,  of  said  superior  court,  this 
appellant  took  a  Judgment  against  Blake 
for  $2,077.64,  and  caused  execution  thereon 
to  be  issued,  and  levied  upon  the  same 
lot.  In  redemption  of  said  former  sale,  anil 
bid  off  tho  property  at  f  11S.46,  tbeamuunt 
of  redemption  money.  Interest,  and  cost, 
and  on  Augnst  16, 1870,  mcetved  a  sheriff's 
deed  therefor.  Under  this  sherltT's  deed 
he  Claims  title  to  said  lot.  The  $40,000 
mortgage  was  paid  off  by  Blake,  but  re- 

*  Reported  by  liooia  Btrisot,  Jr.,  Esq.,  of 
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jmalned  unsatisfied  of  record,  at  least  nntii 
nfter  appellant  toiik  his  sheriff's  deed. 
The  contention  of  appellee  (plalotlff  in  the 
attachment)  Is  that  appellant  obtained 
bis  sheriN's  deed  in  pursuance  of  an  ar- 
rangement with  Barnnra  Blake,  and  held 
the  same  in  secret  trust  for  the  latter  at 
the  time  of  the  levy  of  her  writ  of  attach- 
ment. If  this  position  la  supported  by  the 
evidence,  the  conveyance  is  fraudulent  lo 
law.  and  void  as  to  eredltfira  of  Blake. 
It  was  held  In  Moore  v.  Wood,  100  111.  461, 
on  the  authority  of  numeroos  prevlons 
decisions  of  this  court.as  well  as  other  an- 
tborltiea,  that  "a  debtor  cannot  convey 
real  estate  to  another,  to  be  held,  wholly 
or  In  part,  in  secret  trust  for  hlmsetf,  so 
as  to  cutoff  the  rights  ot  existing  credit- 
ors, for  altbongh.  as  was  observed  la 
Lukln  V.  Alrd,  6  Wall.  78,  *sncta  a  transac- 
tion may  be  upon  a  valuable  considera- 
tion, but  It  lacks  the  element  ot  good 
faith,  tor,  while  it  professes  to  be  an  ab- 
solute conveyance  on  its  face,  there  Isacon- 
cealed  agreement  between  the  parties  to 
It,  Inconsistent  with  Ita  terma,  securing  a 
benefit  to  the  grantor  at  the  expense  of 
those  lie  owes.  A  trnat  tbns  secretly  cre- 
ated, whether  so  intended  or  not.  Is  a 
fraud  on  creditors,  because  U  places  be- 
yond their  reach  a  valuable  right,  *  •  • 
and  gives  to  the  debtor  the  beneficial  en- 
joyment of  what  rightfully  belong  to  his 
creditors.'"  Mitchell  v.  Sawyer,  116  111.650, 
6N.  E.  Rep.  109;  Beldler  v.  Crane,  136  111. 
92,  36  N.  B.  Rep.  666.  In  ancb  cases  the 
conveyaneels  void  both  aa  toexlatlngand 
subsequent  creditors.  The  fraud  Is  a  con- 
tinuing one,  and  may  actually  operate  as 
such,  as  well  in  reference todebtscontract- 
ed  after  as  before  the  conveyance.  Bomp, 
Fraud.  CouT.  319:  Guffln  v.  Bank,  74  III. 
259;  Jones  v.  King,  86  111.329;  Gordan  v. 
Reynolds,  114  111.  118,  28  N.  E.  Rep.  466. 
While  the  property  In  question  was  not 
conveyed  to  appellant  by  Blake  In  person, 
yet  if  the  steps  taken  by  the  former  to  ob- 
tain the  title  thereto  were  by  the  consent 
and  procurement  of  the  latter,  with  the 
secret  understanding  that  the  property 
was  to  tie  held  for  Blake,  It  is  not,  and 
cunid  uot  he.  successfully  contended  that 
the  case  does  not  fall  within  the  foregoing 
rule.  We  are  of  the  oplnlou,  then,  that 
Che  correctness  of  the  Judgment  below  de- 
pends solely  upon  the  question  of  fact  as 
CO  whether  appellant  obtained  the  title  to 
said  lot  under  an  arrangement  by  which 
a  secret  trust  was  creat»^d  in  appellant  tor 
Blake's  use.  We  shall  not  extend  this 
opinion  by  reviewing  th«  evidence  bearing 
upon  thlti  question,  (n  our  opinion  it 
abundantly  supports  the  finding  of  the 
court  below.  No  one  can  read  It  without 
being  forced  tn  the  conclusion  that  It  waa 
understood  between  the  parties  that,  al- 
though the  title  was  in  the  appellant,  the 
property  in  fact  belonged  to  Blake.  The 
conduct  of  both  in  relation  to  the  proper- 
ty, aa  shown  by  the  undisputed  erldence. 
Is  wholly  inconsistent  and  Irreconcilable 
with  any  other  understanding. 

It  is,  however,  earnestly  contended  that 
under  the  issue  formed  on  appellant's  In* 
terpleo,  treating  it  as  traversed,  the  legal 
title  to  the  property  in  question  only  was 
Involved,  and  no  qaestlon  ol  the  existence 
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of  equitable  Interests  In  the  debtor  cuulil 
ariBe;  and  It  Is  eaid  that  "IT  the  attachtaff 
creditor  deBlres  to  present  the  qnestion 
ol  the  pxtstence  of  an  eqnitable  Interest  in 
the  debtor,  wblcb  la  aobject  to  tale  writ, 
be  mast  bring  It  to  tbeattentiiin  of  the 
coort  In  some  appropriate  manner,  and  a 
dlBtlnet,  traversable  Isane  mnst  be  formed 
thereon,  capable  of  being  anbmltted  to 
a  Jnry."  ThlspoRltlonls  based  npon  what 
Is  said  in  the  case  of  Bank  v.  Koeler,  1(M  111. 
425.  That  caRe  has  no  application  here, 
for  the  reason  appellee  is  not  seeking  to 
rearb  a  mere  eqnltahle  interest  in  Barnnm 
Blake  to  the  attached  property,  bnt  the 
entire  property.  The  Interpleader  having 
been  flied,  alleging  that  said  lot  was,  aud 
still  "Is,  the  property  of  the  said  Jotin  M. 
Bostwicb,"  and  that  allegation  having 
been  treated  as  traversed.  It  was  the  duty 
cA  tbe  court,  under  section  29  of  the  at- 
taehment  act  **to  directs  Jnry  to  be  Iro- 
paneled  to  Inquire  Into  tbe  right  uf  prop- 
erty." The  right  ol  interpleader,  under 
this  statute,  extends  to  real  as  well  as 
personal  pmperty  attached.  City  Ins.  Co. 
V.  Commercial  Bank,  B8  111.  861.  In  either 
case  the  qnestlon  to  be  Inquired  Into  Is 
*'therightot  property."  Appellee  Inelste 
tbat^tbe  property  In  qnestlon  here,  when 
levied  npon  by  her,  was  that  of  Bamnm 
JBlake,  and  that  the  title  thereto  In  appel- 
lant was  fraudulent  aud  void  aa  to  her. 
The  moment  she  levied  her  writ  of  attach* 
ment  upon  It  as  the  property  ol  her  debt- 
or, her  election  to  treat  tbe  conveyance 
to  appellant  as  void  was  declared,  and 
ber  attachment  became  a  lieu  dgnlnst  the 
property,  with  tbe  same  effect  as  If  the 
deed  to  appellant  had  never  bnen  made. 
McKlnney  v.  Bank,  104  111.  J83.  Tbe  theo- 
ry of  tbe  law  Is  that  a  fraadulent  trans' 
ter  pasrics  nothing,  as  against  creditors. 
For  all  purposes  of  appropriating  the 
property  to  tbe  satisfaction  of  their  de- 
mands, it  la  to  be  deemed  vested  in  the 
debtor.  Bomp,  Fraud.  Cnnv.  465.  Aeun- 
Teyance  of  real  estate,  made  In  fraud  cd 
creditors,  is  void,  and  not  merely  voidable. 
We  are  satisfied,  after  a  careful  examina- 
tion of  this  record,  and  the  argument  of 
counsel,  that  the  proceedings  lu  tbe  court 
below  were  in  cunfurmlty  with  the  law, 
that  It  ruled  correctly  upon  each  of  the 
propoBltlonB  submitted  to  it,  and  thatlta 
Judgment  is  right.  Affirmed. 


<14»  111.  38»J 

CAMPBELL  V.  JAGOBSON  et  el} 
(Supreme  Court  of  lUinoia.  May  9,  1S83.) 

Mbcha)iic*b  Libx— Costbact— BBTorrxir— FjuKe 

Claim. 

1.  A  mechaulc  contracted  with  one  whom 
be  Buppoeed  to  be  the  owner  of  certain  land, 
but  woo  was  In  fact  the  husband  of  the 
owner,  to  erect  a  building  ou  the  Itmd.  It  was 
not  shown  that  the  husband  had  any  authority 
to  act  for  his  wife,  and  she  denied  that  she 
gave  amr  orders  In  reward  to  the  building.  It 
appeared,  however,  that  she  mortgaged  the 
property  to  raise  money  to  pay  for  the  build- 
lug,  and  that  she  allowed  her  husband  to  col- 
lect the  rents  without  accounting  to  her. 
deed  was  on  record  before  the  contract  was 
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made,  flrfd,  that  the  contractor  was  not  en- 
titled to  a  lien,  since  his  woric  was  not  done 
"by  contract  with  the  owner,"  as  required  l>y 
Rev.  St.  1891.  c.  82,  8  1. 

2.  The  mere  fact  that  a  married  woman 
permita  her  husband  to  erect  buildings  on  her 
land,  her  title  being  of  record,  does  uot  estop 
her,  as  agalust  one  claiming  a  mechanic's  li^ 
from  denying  that  the  land  belongs  to  h^ 
husband,  cht  from  denying  that  he  contracted 
for  the  bolldlngs  as  her  agent. 

3.  Under  Rev.  St.  1891,  c  82,  $  4.  which 
provides  that  every  person  claiming  a  me- 
chanic's lien  shall  file  with  the  clerk  of  the 
drcuit  court  "a  just  and  true  statement  or 
account  or  demand  due  him,  after  allowing  all 
credits,  setting  forth  the.  times  when  sudi 
material  was  furnished  or  labw  performed,"  a 
statement  which  merely  alleges  tiiat  there  is 
due  the  mechanic  a  c«-tain  sum  for  which  he 
holds  an  architect's  certificate  of  a  c«-tain  date, 
without  giving  the  date  or  dates  of  furnishing 
the  matmals,  or  performing  the  labor,  or  stat- 
ing any  matters  from  which  those  facts  can 
be  ascertained,  is  fatally  defective. 

4.  Bev.  St.  1801,  c  82,  S  28,  which  declares 
that  no  creditor  shall  be  allowed  to  enforce  a 
mechanic's  lien  to  the  prejudice  of  any  other 
creditor,  incombi^cer,  or  purchaser,  "unless  a 
claim  for  a  lien  shall  nave  been  filed  with  the 
clerls  of  the  circuit  court,  as  provided  in 
section  4  of  this  act,  within  four  months  after 
the  last  payment  shall  have  become  due  and 
payable,"  does  not  dispense  with  the  necessity 
of  filing  such  claim  where  the  lien  is  sought  to 
be  eoiorced  only  against  the  owner  of  the 
premises. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Petitions  by  Archibald  Campbell  against 
Fannie  Jai-obsun.  Morris  Jaeobson,  Solo- 
mon Freehliag,  Bertha  Freebllng,  H.  N. 
Wneeler,  Hugh  L.  Mason,  and  Eugenia  11. 
Little,  to  foreclose  mecbanlca*  Uena.  De* 
fendants  obtained  a  decree,  whieta  was 
ttfUrraed  by  the  appellate  court.  Petition- 
er appeals.  Affirmed. 

The  other  facts  fully  appear  In  tbeftil- 
lowing  statement  by  BAILEY,  C.  J. : 

On  tbe  Ittth  day  of  December,  1800,  two 
separate  petitions,  which  wereatterwarda 
consoUdatttd,  were  filed  by  Archibald 
Campbell  against  Fannie  Jacubson.  Mor- 
ris Jaeobson,  Solomon  Freebllng,  and  otb< 
ers  for  the  establishment  and  foreclosure 
of  mechanicB*  Uens  upon  two  ndjitlnlag 
lots,  known  as  3142  and  3144^  Shields  ave- 
nue. Chicago,  for  labor  and  material  fur- 
nished by  Campbell  In  the  constmcdon  of 
buildlDgs  thereon.  Tbe  labor  and  mate- 
rial for  which  tbe  liens  are  claimed  were 
furnished  under  and  In  pursuance  of  a 
written  contract  bearing  date  May  7, 0*90, 
purporting  to  have  been  execated  by 
Campbell,  of  the  first  part,  and  Morris 
Jaeobson,  of  the  second  part,  under 
tbdr  respective  bands  and  seolii.  Tbe 
lots  npon  which  the  biddings  were 
erected  belonged  to  Fannie  Jaeobson. 
Tbe  petitions  allege.  In  substance,  that  on 
the  day  of  the  date  of  tbe  contract,  Fan- 
nie Jaeobson  and  her  husband,  Morris  Ja- 
eobson, applied  to  the  complainant  to 
erect  tbe  buildings  in  question;  tbatthet^ 
upon  tlie  petitioner  and  Fannie  Jaeobson, 
by  her  tanaband  and  agent,  Morris  Jacob- 
son,  entered  Into  a  written  contract,  being 
the  contract  above  mentioned,  and  that, 
lu  compliance  with  the  terras  of  such  con- 
tract,  the  i>etitIoner  commenced  work 
thereunder,  and  erec^  tbe  bDildlnga  .la 
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acconlaoce  therewith,  on  the  luta  above 
mentioned,  Fannie  Jacobeon  being,  at  the 
date  of  the  contract,  the  owner  of  the 
lots:  that  the  petitioner  In  all  resperta 
compiled  with  and  performed  thecontract, 
and  procured  from  the  architect  and  au- 
perlntendent  of  the  bandings  named  la 
the  contract  a  certlflcute  In  writing,  one- 
half  to  apply  on  each  building,  for  $3,- 
565.80,  that  belUK  part  only  ol  the  amount 
due  on  the  two  buUdlngei,  one-half  of 
which,  Drfl»282.90.  was  to  apply  on  each 
bnildlns;  that  In  addition  to  the  work 
done  for  which  he  holda  the  certificate,  be 
did  extra  work,  by  order  of  FannleJacob- 
Bon,  by  Morris  Jacobsun,  her  agent, 
amuantlng  to  $150  on  each  building,  and 
for  which  he  applied  to  the  architect  to 
grant  him  a  certificate;  that  be  also  ap- 
plied to  the  architect  for  a  certiQcate  that 
he  bad  completed  his  part  of  the  contract, 
according  to  Its  terma.  bnt  the  architect 
refused  both  certifleates,  on  the  ground, 
as  alleg(>d  by  him,  that  he  had  been  dis- 
charged by  Fannie  Jncobaon;  that  Imme- 
diately after  the  completion  of  the  build- 
ings, to  wit,  on  November  1, 1S90,  Fnunie 
Jaeobaon  oecuplel  and  took  possessiun 
thereof;  that  there  is  now  due  the  peti- 
tioner a  balance  of  f 1,482.90  on  each  build- 
ing; thathe  husrequeated  her  to  pay  such 
balance,  but  that  she  has  neglected  so  to 
do;  that  such  payment  nut  being  made, 
the  petitioner,  on  December  16,  ISDO,  Hied 
his  statement  and  claim  for  a  mechanic's 
lien  Id  the  office  of  the  clerk  of  the  clrcalt 
court  ol  Cook  county,  showing  91,482.90 
due  and  unpaid  on  each  batldlng,  as  re- 
quired by  Rtatutft,  by  means  whereof  the 
petitioner  Is  entitled  to  a  lien  upon  the 
premlaes  tor  the  nmonut  so  remaining  due. 
The  petitioner  fnrtfaer  aU^i:es.  on  informa- 
tion and  belief,  that  Fannie  and  Morris 
JacobBon.  on  or  about  September  80, 1800, 
conveyed  the  premlaea  to  8olomon  Freeb- 
Ung,  and  that  be  and  the  other  defendants 
have  or  claim  some  Interest  in  the  prem- 
ises ns  purchasers,  mortgagees,  Judgment 
creditors,  or  otherwise,  the  precise  nature 
of  which  ia  unknown  to  the  petitioner, 
but  that  such  interests,  it  any  there  are, 
have  accrued  since  and  are  subject  to  the 
petitloner'B  lien.  Uorris  Jacobson  and 
Fanule  Jacobson  answered  separately, 
each  denying  the  equities  alleged  In  the 
petitions.  Freehling  answered,  claiming 
an  interest  as  mortgagee,  under  a  war- 
ranty deed  executed  by  the  Jacobsons, 
bntintRnded  as  a  mortgage.  The  other 
defendants  also  answered,  claiming  as  in- 
cumbrancers under  a  deed  of  trost  In  the 
nature  of  a  mortgage.  A  replica  tlon  be- 
ing Bled,  the  cause  was  referred  to  a  mas- 
ter to  take  proofs  and  report  the  same 
with  his  conclusions,  and  the  master,  on 
the  evidence  taken  b^ore  him,  found  and 
reported  all  the  material  Issnes  in  favor  of 
the  petitioner,  and  that  there  was  due  the 
petitioner  on  each  building  the  sum  of 
il.4S2.90.  and  that  the  petitioner  was  en- 
titled to  mechanics'  liens  on  each  building 
for  that  amount.  Exceptions  were  flled 
to  the  master's  report,  and,  the  cause 
pomioR  ou  for  tlnal  hearlug  in  the  supe- 
rior court,  the  exceptions  were  sustained, 
aad  on  August  12, 1891,  a  decree  was  en- 
tered dlemlBsloff  the  petitions  at  the  peti- 


tioner's costs,  for  want  of  equity.  On  the 
day  the  decree  was  entered,  the  petitioner 
filed  hlB  motion,  supported  by  anaffldavlt 
and  exhibits,  to  aet  aside  the  decree  and 
tor  a  rehearing,  and  lor  leave  to  Introduce 
further  evidence,  and  such  motion  was 
continued  frum  term  to  term  until  No- 
vember 0,  1881.  On  that  day.  the  motion 
coming  on  to  be  heard,  a  further  motion 
was  interposed  by  the  petitioner  tor  leave 
to  amend  the  petition,  and  upon  the  lat- 
ter motion,  by  consent  of  the  delendanta, 
leave  was  given  the  petitioner  to  amend 
his  petition  nunc  pro  tunc,  as  of  the  day 
prior  to  the  one  on  which  the  decree  iraa 
entered,  but  without  prejudlcu  to  the  de* 
cree.  The  motion  for  a  rehearing  and  to 
be  permitted  to  introduce  further  evi- 
dence was  thereupon  denied. 

The  amendment  to  the  petition,  filed  In 
pursuance  of  the  leave  thus  given,  added 
to  the  petition  aliegHtlons,  In  substance, 
as  follows:  That  on  or  about  October?, 
1N90,  after  the  completion  ol  the  work,  the 
petitioner  made  out,  gave,  and  furnished 
to  the  owner  of  the  premises  in  qnEstion, 
Tic.  Fannie  Jacotiaon,  or  to  her  agent,  as 
required  by  the  statute,  a  statement  under 
oath  ot  the  number  and  names  of  every 
subciiu  tractor,  inecbanlc,  or  workman  to 
bis  employ,  and  persona  furnishing  ma- 
terials, giving  the  names  and  th9  rate  ot 
wages  and  terms  of  the  contract,  and  ho  w 
much  was  then  due  or  to  l>ecome  doe  to 
them  and  each  of  them  and  each  und  every 
of  them  ff»r  work  done  and  materials 
furnished,  In  accordance  with  the  statute, 
and  that  the  petitioner  did,  prior  to  the 
commencement  of  hie  suit,  and  within  the 
time  prescribed  by  the  statute,  give,  serve 
npon,  and  furnish  to  the  owner  ot  the 
premises  each  and  every  notice,  and  did 
and  performed  every  act,  required  in  such 
case  by  the  statnte;  also,  that  ou  l>ecam- 
berlS.  1R90.  the  petitioner  doly  filed  witb 
the  clerk  of  the  circuit  court  ot  Cook  conn- 
ty  two  certain  statements,  accounts,  and 
demands  due  him,  verified  by  his  affidavit, 
one  applicable  to  each  ot  the  buildings  In 
quetttion.  A  copy  ot  thesestatements  was 
appended  to  his  amendment  as  exhibits. 
They  are  identical  In  their  language,  ex- 
cept that  one  applies  to  the  building  on 
the  lot  known  as  No.  8142,  and  the  other 
to  the  hultding  on  lotNo.  8144.  The  state- 
ment applicable  to  No.  3142  is  as  follows: 
"Archibald  Campbell,  belug  first  duly 
sworn,  on  oath  deposes  and  says  that  be 
is  the  contractor  for  carpenter  Inbor  and 
material  on  the  flat  bulldlag  known  aa  No. 
S142  Shields  avenue,  situated  upon  the 
premlaea  herelnafterdescribed.of  which  M. 
Jacobson  Is  the  owner,  and  that  there  Is 
due  him  as  such  contractor  the«am  of  91,- 
432.90,  of  which  he  holds  the  certificate  of 
John  J.  Kountz,  the  architect  of  said 
bonding,  tor  the  sum  ot  92,565.80, $1 ,282.90, 
or  oue-bair,  to  apply  upon  8142  Shields 
avenue,  and  one>hall  to  apply  on  another 
contract,  and  the  balance  ot  said  amount 
of  91.432.90  being  for  extra  work  ordered 
by  the  said  Jacobson  and  the  said  archi- 
tect, and  fur  which  deponent  has  been  un- 
able toget  a  certificate,  owing  to  the  fact 
that  the  said  Jacnbaou  baa  dlttcharged  said 
architect,  and  sold  architect  therefore  de- 
clines to  act  further  In  the  matter,  or  to 
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Isauo  aDT  certiflcates;  tbat  the  date  ol 
Bald  certificate  Jur  $2^.t(0  Ih  October  7, 
18»0,and  the  amount  of  91.432.00,  together 
with  tbe  Iniereat  frtjm  October  7,  IWO,  la 
doe  from  said  M.  Jacobson  Tor  and  on  ac- 
couat  of  said  work  pflrformed  under  said 
coDlract,  and  that  tbe  aboTe  Ih  a  Just  and 
true  statement  of  the  account  due  him  aa 
aforesaid  from  said  M.  Jacobaou  lorworkt 
labor,  and  material  furolabed  and  Dwd  la 
aald  two  bnlldioKB,  and  vrblcb  amounta 
are  due  and  payable  to  hini  from  aald  M. 
Jaeobson  from  and  after  tbe  respective 
dates  tbereof.  And  affiant  ftaya  that  tbe 
work,  lubor,  and  matnrlal  contributed  hy 
blm  aa  atorcRald  were  uaedlntbeconatrnc- 
tlon  and  Improvement  of  tbe  safd  flat 
bnlldiuK  aforeaald,  aituated  upon  tbe  fol- 
lowlDK  described  pnunlaes,  [deacrlblng 
tbem.]  And  aflBaot  says  that  there  la 
now  due  and  owing*  to  him  from  said  M. 
Jacobaon,  at  whose  request  aald  work, 
labor,  and  materials  were  furnished  as 
aforeaald,  after  allowing  to  him  all  just 
eredlta,  dedoetions,  and  set-offs,  tbe  sum 
of  •1,4»2.90,  for  which  amouut  affiant 
claims  a  Ueo  npoD  the  above-described 
premises. "  The  petitioner  having  taken 
tbe  record  to  tbe  appellate  court  by  writ 
of  error,  the  decree  wastbereafflrmed,  and 
tbe  present  appeal  la  from  the  Judgment  of 
affirmance. 

Miller  &  Htarr,  for  appellant.  Blum  & 
Blum,  for  appellees. 

BAILEY,  C.  J.,  (alter  stating  the  facta.) 
The  fimt  aectlon  of  tbe  statute  In  raiatlon 
to  mechanics'  Hens  providea  that  any  per- 
son "who  shall,  by  contract,  express  or 
implied,  or  partly  expressed  and  partly 
Implied,  with  tbe  owner  of  any  lot  or  piece 
of  laud,larnlata  labor  or  material  "in  erect- 
ing a  hnuae  or  other  building  on  auchlend, 
nball  have  a  lien  apou  the  lot  or  piece  of 
land  and  upon  the  bnildlng  for  the 
amount  due  blm  for  sacb  labor  and  mate- 
rial. Itthua  appears  that  the  first  and  In- 
dlapensable  requisite  It  that  the  labor  and 
material  for  which  tbe  lien  la  Muugbt  to  be 
enforced  shall  have  been  furnlahed  by  the 
petitioner  under  and  in  puravance  of  a 
contract  with  the  owner  of  tbe  land.  The 
petitioner  in  thla  case  alleges  and  rellea 
upon  an  express  contract  between  him 
and  Fannie  Jacobaou,  the  owner  of  tbe 
land.  Heaveraln  bla  petition  that  this 
contract  was  executed  on  behalf  ofFannle 
Jacobeon  by  Morris  Jacobaou.  her  hua- 
band  and  agent,  and  a  copy  of  tbe  con- 
tract la  exhibited  and  raadp  a  part  of  tbe 
petition.  On  referring  to  the  coatract  It- 
self, we  find  a  document  which  makea  no 
reference  whatever  to  Fannie  Jaeobson, 
but  which  purports  to  be  a  contract  be- 
tween Archibald  Campbell,  party  of  the 
first  part,  and  Morris  Jaeobson,  party  of 
tbe  second  part,  and  tbe  contract  Is  ex- 
ecuted by  these  parties  under  their  respec- 
tive bands  and  seals.  In  the  body  of  the 
contract,  Morris  Jaeobson  is  referred  to  aa 
the  owner  of  the  premises  upon  which  the 

eropoeed  buildings  were  to  be  erected, 
hleas  this  can  be  held  to  be  in  fact  the 
contract  oi  Fannie  Jaeobson,  the  peti- 
tioner has  manifestly  no  tltla  undor  tbe 
atatiite  to  a  Uen,  at  least  upon  the  case 


made  by  hla  pleadinga.  At  the  time  the 
contract  waa  executed,  Fannie  Jacobaou 
was  not  presmt,  nor  had  abe  taken  any 
part  in  the  negotiations  out  of  which  tbe 
contract  grew.  Tbe  petitioner  at  that 
time  had  no  actual  knowledge  that  she 
was  the  owner  of  the  lota  upon  which  the 
proposed  buildings  were  to  be  erected,  but 
auppoaed  that  they  belonged  to  Morris 
Jaeobson,  and  tbe  contract  was  entered 
into  by  blm  on  that  baals.  He  treated 
with  Morris  Jaeobson  as  a  principal  con- 
tracting party,  end  not  as  the  agent  of  hla 
wife,  and,  upon  the  face  of  the  contract  aa 
executeil,  Morris  Jacobaou  appears  to  be 
a  principal.  The  only  theory  upon  which 
Fannie  Jaeobson  can  now  be  substituted 
in  place  of  her  husband  aa  a  party  to  the 
contract  Is  that  she  was  an  undisclosed 
principal,  and  that  her  husband.  In  enter- 
ing Into  tbe  contract,  really  acted  na  her 
agent.  The  petitioner  having  alleged  and 
relied  upon  a  contract  thus  exei^uted  un- 
der seal  by  Morris  Jacubson  as  the  osten- 
sible principal,  there  may  perhaps  be  diffi- 
culty, on  technical  common-law  grpunda. 
In  holding  Fannie  JaciSoaon  liable  thereon 
aa  an  undlsf^losed  principal.  But,  waiving 
that  point.  It  Is  veryclear  that  tbe  burden 
of  showing  that  the  relation  of  principal 
and  agent  existed  between  Fannie  Jacob* 
son  and  her  hnaband,  and  that  be  had  au- 
thority to  enter  into  a  contract  on  her  be* 
half  fur  tbe  erection  of  buildlnga  on  her 
lota,  is  on  the  petitioner.  After  cfiretully 
conaldering  the  evidence  bearing  upon  thla 
queatioQ.  we  are  brought  to  ttie  conclu- 
sion that  the  cbance!lor  who  heard  the 
canae  waa  Justified  In  holding  that  tbe 
preponderance  of  the  evidence  on  this 
point  waa  against  tbe  petitioner.  No  di- 
rect evidence  was  offered  of  any  aotbority 
on  Morris  Jacobson's  part  to  act  as  his 
wife's  agent  In  the  premises.  She  testifles 
positively  that  she  never  gave  him  soeU 
authority,  and  that  ahe  did  not  even  know 
that  the  contract  was  made,  or  that  the 
erection  of  the  buUdlnga  waa  in  contem' 
platlon,  nntll  at  least  a  montb  after  tbe 
date  of  tbe  contract,  nor  until  tbe  build- 
ings  were  well  ander  way.  She  farther 
says  that  when  she  learned  of  tbe  enter- 
prise she  strongly  objected  to  It,  and  made 
such  ulijectlona  repeatedly  afterwards; 
that  she  was  at  the  buildings,  as  abe 
thinks,  but  once  or  twtre  while  they  were 
In  process  of  erection,  and  that  was  when 
they  w««  nearly  flnlslied.  Morris  Jacob- 
son  teetiflea  that,  in  executing  the  eon- 
tract,  be  waa  acting  for  blroaelf,  and  not 
in  any  way  for  his  wife;  that  be  did  not 
represent  her,  and  had  no  authorltv  ao  to 
do^;  that  In  bis  negotiations  with  the  peti- 
tioner her  name  waa  not  mentioned ;  that 
abe  bad  nothing  whatever  to  do  with  the 
conatructlon  of  the  buildings,  and  knew 
nothing  about  what  he  was  going  to  do; 
and  that  he  merely  went  to  work  with  hla 
own  money,  and  erected  the  bnlldlngs. 
One  of  the  wltneasea.  who  waa  tbe  peti- 
tioner's foreman,  testifles  that  about  Oc- 
tober l^lst,  and  when  tbe  buildings  were 
neariy  completed,  Mrs.  Jaeobson  came 
there,  and  that  be,  at  her  request,  ex- 
plained to  ber  what  tbe  '^trim"  was  to  be, 
ahe  saying  at  tbe  time  tnat  Mr.  Jaeobson 
had  already  explained  It  to  h^r;  that  she 
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said  she  was  well  pleased  irlth  the  "  trim  ** 
tbey  were  patting  on ;  that  she  was  not 
at  all  pleased  with  the  other,  and  was 
glad  that  Mr.  Jaeobaon  had  had  It  changed, 
and  that  she  had  ordered  it  to  bectiaof^ed. 
Mrs.  Jacobson,  on  the  other  hand,  posi- 
tively denies  that  nhe  made  these  state- 
ments, or  that  she  ever  gave  any  orders 
or  directions  in  relation  to  any  changes  or 
alteratloDB  In  the  buildings.  Another  el^ 
cnnnstance  relied  opon  by  the  petitioner  to 
show  the  agency  of  Mr.  Jacobson  is  that, 
durinff  the  eoDstroctlon  of  the  hnlldlngs, 
Jacobson  negotiated  a  loan,  in  order  to 
get  the  means  to  complete  the  buildings, 
and  that  to  secure  tbe  loan  Mrs.  Jacobson 
Joined  with  him  in  tlie  execution  of  a  deed 
of  trust  on  these  lots,  with  the  uuder> 
atanding  that  the  money borrowedslionld 
go  Into  his  bands  to  be  used  for  that  por- 

gnse.  This  nhe  did,  as  she  explains,  upon 
is  telling  her  that  he  wanted  to  go  on 
Hnishing  tbe  buildings,  and  that,  unless  he 
bad  more  money  to  go  ahead  with,  be 
would  lose  what  be  had  already  Invested; 
that  be  wished  her  to  go  bis  security,  and 
that,  to  relieve  blm  of  his  emharrasanient, 
she  consented  to  do  bo,  and  executed  the 
deed  for  that  purpose.  It  also  appears 
that  after  tbe  buildings  were  completed 
Mrs.  Jacobson  permitted  her  husband  to 
collect  the  rents  therefor,  without  account- 
ing to  berfor  the  same.  The  foregoing  are 
substantially  all  the  facts  relied  upon  as 
tending  to  cbamMrs.  Jacobson  aa  an  nn- 
disclosed  principal  upon  tbe  contract  en- 
tered Into  by  her  husband.  We  are  of  the 
opinion  that,  when  all  the  evidence  Is  con- 
sidered, these  circumstances  are  insuffl- 
eient  to  produce  that  result.  None  of 
them  seem  to  as  to  be  aecessarlly  lucon- 
alstent  with  tbe  theory  anpported  by  the 
testimony  of  Mr.  and  Mrs.  Jacobson  that 
tbe  erection  of  tbe  buildings,  though  on 
MrH.  Jacobson's  property,  was  an  enter- 
prise undertaken  by  Mr.  Jacobson  for 
himself,  and  In  his  own  Interest,  and  with- 
out his  wife's  sanction  or  authority. 
And  it  that  theory  is  correct,  tbe  build- 
ings cannot  be  said  to  have  been  erected 
In  pnrsuanee  of  any  contract  with  the 
owner  of  the  lots,  so  oa  to  entitle  tbe  peti- 
tioner to  a  Men  thereon. 

Bat  It  is  urged  tliat  Mrs.  Jacobson,  by 
standing  by  and  permitting  her  husband 
to  hold  himself  oat  as  the  owner  of  the 
lots,  and  by  allowing  him  to  enter  into  a 
contract  with  the  petitioner  for  the  erec- 
tion of  buildings  thereon.  Is  guilty  of  such 
frandulent  conduct  as  should  preclude  her 
from  dlsavosvlng  her  husband's  acts,  or 
alleging  that  the  lots  were  not  In  part  bis. 
It  might  perhaps  be  a  sufficient  answer 
to  this  contention  to  say  that  the  peti- 
tions are  not  framed  on  any  such  theory. 
They  contain  do  allegations  of  fraiidulent 
condnut  on  the  part  of  Mrs.  Jacobson,  nor 
do  tbey  set  out  any  facta  calling  for  an 
application  of  the  doctrine  of  estoppel. 
They  allege  an  expresH  contract  between 
tbe  petitioner  and  Mrs.  Jacobson,  entered 
into  on  her  behalf  by  her  husband  as  her 
agent,  and  the  petitioner  must  stand  or 
fall  by  tbe  ease  thus  made  by  Ills  petitions. 
But  we -are  unable  lo  find  anything  In  tbe 
conduct  of  Mrs.  Jacobson,  as  disclosed  by 
tUe  evidence,  wblcb  calls  for  an  applica- 


tion of  the  doctrine  of  estoppel.  Long  be- 
fore the  date  of  the  contract  relied  upon, 
tbe  evidence  of  her  title  bad  been  placed 
on  record.  The  petitioner  was  thereby 
charged  with  constructive  notice  that  she 
was  tlie  owner  of  the  lots,  and  he  was 
bottitd  hy  sneh  notice.  But  without  ex- 
amining tbe  public  records,  us  every  per- 
son seeking  to  acquire  an  Interest  In  lands 
Is  required  to  do,  he  eboae  to  awnme  that 
Mr.  Jacobson  was  tbe  owner,  and  to  basa 
his  action  npon  that  ussumption.  Wefall 
to  find  any  evidence  In  the  record  of  any 
act  on  tbe  part  of  Mrs.  Jacobson  upon 
which  tbe  petitioner  had  a  rightto  rely  as 
tantamount  to  a  rrpresentatlon  on  her 
part  that  the  title  wnaln  herbusband.  If 
Mr.  Jacobson,  at  the  time  the  contract 
was  executed,  or  afterwards,  claimed  or 
held  himself  out  to  be  the  owner*  there  la 
not  a  syllable  of  evidence  tending  to  show 
that  she  was  apprised  of  that  lact.  It  Is 
true  she  stood  by  and  permitted  him  to 
put  up  tbe  bnlldingH  on  her  lots,  in  tbe 
sense  that  she  did  not  positively  forbid,  or 
take  legal  means  to  prevent.  hUi  doing  ao, 
bat  having  no  knowledge  that  be  was 
holding  himself  oat  to  be  tbe  owner,  her 
mere  nonaction,  after  having  given  notice 
of  her  rigb  ts  to  all  tbe  world  by  placing 
her  title  on  record,  cannot  have  the  effect 
of  precluding  her  from  denying  that  her 
husband  was  In  fact  the  owner.  If  she 
had  witbbeld  ber  deed  from  record  nutll 
after  tbe  contract  bad  been  entered  Into, 
as  was  the  case  In  Schwarta  v.  Sanndem, 
46  III.  18.  thus  placing  It  In  tbe  power  of 
ber  husband  to  bold  blmself  ont  to  tbe 
world  us  the  owner  of  the  property,  or  If 
she  had  fraudulently  permitted  her  hus- 
band to  represent  himself  as  such  owner, 
as  appeared  to  be  the  ease  in  Coal  Co.  v. 
Pasco,  79  III.  170,  the  case  would  doubt- 
less have  been  ilIlTerent,  But  nothing  of 
thdt  kind  Id  shown.  It  the  petitioner  has 
been  defrauded,  the  fraud  Is  one  for  which 
she  is  not  responsible,  and  we  And  no  war- 
rant, either  In  the  pleadtugs  or  in  the  evi- 
dence, for  holding  her  estopped  to  deny 
tbather  hasband's  representations  that  be 
was  The  owner  nf  tbe  lota.  If  such  ware 
made,  were  true.' 

But  the  decree  of  the  superior  court 
denying  the  petition  for  a  Hen  may  be  sus- 
tained upon  another  ground.  The  fourth 
eection  of  the  statute  In  relation  to  me- 
chanics' liens,  as  amended  by  act  of  May 
SI,  1887,  is  as  folio wh:  "Every  creditor  ur 
contractor  who  wishes  to  avail  himself  of 
the  provisions  of  this  act  shall  file  with 
the  clerk  of  the  circuit  court  of  the  county 
in  which  the  building,  erection,  or  other 
Improvement  to  he  charged  with  the  Hen 
is  situated  a  Just  and  true  statement  or 
account  or  demand  dae  him,  after  allow- 
ing all  credits,  setting  forth  the  times 
when  such  material  was  furnished  or 
labor  performed,  and  containing  a  correct 
description  of  the  property  to  be  charged 
with  the  Hen,  and  verified  by  an  affidavit. 
Any  person  having  filed  a  claim  for  a  Hen 
as  provided  In  this  section  may  bring  a 
snlc  at  once  to  enforce  the  same  by  bill  or 
petition,  in  any  cbnrt  of  competent  Juris- 
diction in  the  county  where  the  claim  for 
a  lien  has  been  flled.-*  It  was  proved  at 
tbe  bearing  that  the  petttioner,  ud  the 
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IStb  dayof  DecembAr.lSSO.flledlD  tbe  office 
ot  the  clerk  nf  the  eircalt  court  <rf  Cook 
county  two  sworn  itatements,  one  in  re- 
lation to  the  balldlnK  erected  on  lot  S142, 
and  the  other  Id  relation  to  the  bnlldlnK 
on  lot  8144,  snch  Rtatementa  belns  the 
■ame  aathoseappended  tothe  aniendmeDt 
to  hlB  petltlune  filed  none  pro  tanc  by 
leave  ot  the  coart,  a  copy  of  one  of  which 
la  aet  forth  at  length  In  the  statement  pre- 
codlnar  thla  opinion.  Thoae  atatementa 
make  no  reference  to  Fannie  Jaeobaon.bat 
allege  that  M.  Jacobeon  la  the  owner  of 
tbe  premlaefi  npon  which  tbe  lien  la  claimed , 
and  that  there  Is  dne  the  petitioner  from 
M.  Jaeobaon  for  work,  labor,  and  mate- 
rial fornlBhed  auder  a  contract  with  bim 
tbegroaa  eom  of  91i4S2.90on  each  bnlld- 
faiic.  It  la,  to  say  tbe  least,  very  donbtral 
whether  a  statement.  In  which  ■  tbe  owner 
ot  the  property  la  not  named,  or  In  which 
no  claim  la  made  against  the  tme  owner, 
bat  in  which  the  indebtednesa  la  claimed 
to  be  doe  from  another  parry,  la  ml  eafll- 
deot  statement  to  answer  the  require- 
ments ot  tbe  foregoinsc  section.  Especial- 
ly la  tbla  BO  In  view  of  tbe  provlalonB  of 
section  68  of  the  atatnte,  whieb  reqnlrea 
tbe  clerk  of  the  circait  court  wherethe  Hen 
has  been  filed  to  ind4kr8e  npon  the  state- 
ment the  date  of  filing,  and  make  an  ab- 
stract thereof  In  a  book  kept  for  that  par- 
pose,  containing  the  name  of  tbe  person 
flllDff  the  Hen,  tbe  amount  ot  tbe  Ilea,  tbe 
date  of  flUng.  and  tbe  name  of  tba  person 
against  whom  the  Hen  Is  filed,  together 
with  a  description  ot  the  propprty  charged 
wltb  the  Ilea.  It  is  manifest  that  In  thla 
case  Che  atatement  was  not  sufficient  to 
enable  the  clerk  to  enter  In  his  abstract 
tbe  name  of  Fannie  Jacobeon  as  theper^ 
son  against  whom  tbe  lien  was  filed. 

But  a  more  serlons  dlfDcnlty  with  tbe 
statements  Is  that  they  wboUy  failed  to 
aet  forth  "the  times  when  such  material 
waafnrnietaed  or  labor  perfurmed. "  That 
It  should  set  forth  these  faats  seems  to  be 
an  troperatWe  requirement  of  the  statnte. 
The  atatementa  were  merely  that  there 
was  due  the  sam  of  $1,482.90  on  each  bnlld- 
Ing.  and  that  the  petitioner  held  an  arohl- 
teet'B  eenlflcate.  dated  October  7,  1S90, 
for  f  3.685.80,  one-half  of  which  was  due  on 
taieh  bnllding,  and  that  there  waa  daea 
further  sum  uf  $1&0  on  each  building,  for 
extra  work,  tor  which  he  had  not  been 
able  to  obtain  a  certificate.  But  there  la 
no  attempt  to  give  tbe  date  or  da  tea  of 
fnmlablng  the  material,  or  tbe  perform- 
ance ot  the  labor,  nor  Is  there  anything  in 
theatatemente  from  which  tboae facts  can 
beaacertalned.  A  mechanlc*aliea  duea  not 
exist  and  Is  not  enforceable  of  common 
right,  bat  it  Is  purely  a  statutory  lien,  and 
can  be  maintulned  only  upon  those  condl- 
tlona  which  the  statntelm poses.  And  the 
statute  having  reqalred  every  creditor  or 
contractor  who  wlabea  to  arall  blmself  ot 
-tbe  provisions  of  the  statute  to  file  in  a 
public  office  a  sworn  statement  ot  a  par- 
ticular character,  that  requlremeut  must 
be  at  Inast  subsbantlally  compiled  wltb, 
and.  unless  that  la  done,  bis  lieD  cannot 
tie  enforced. 

Tbe  point,  however,  la  made  by  oosnsel 
for  tbe  petitioner  that  tbe  provtMona  of 
ssetlon  4  are  Intended  aoMy  tor  the  benefit 


BQd  protection  ot  purchasers.  Incumbran- 
cers, and  other  creditors,  nnd  that  a  fail- 
ure to  file  the  statement  therein  provided 
for  does  not  concern  the  owner  ot  the 
premifies.  There  is  nothing  giving  coun- 
tenance to  that  view  In  tbe  language  ut 
the  section,  its  provisions  belngthat^verr 
creditor  or  contractor  wishing  to  avail 
bimseU  ot  the  provisions  of  the  statute 
should  file  the  statement.  Butthe  conclu- 
sion contended  for  Is  sought  to  be  baaed 
upon  section  28,  which  provides  that  no 
creditor  shall  be  allowed  to  enforce  a  Hen 
to  the  prejudice  ot  any  other  creditor.  In- 
cumbrancer, or  purchaser,  '*  unless  a  claim 
lor  a  lien  shall  have  been  filed  wltb  the 
clerk  of  the  circuit  court,  as  provided  la 
section  4  of  this  act.  within  four  months 
after  the  last  payment  shall  have  become 
due  and  payable. "  And  Itls  provided  that 
suit  ahall  be  commenced  within  two  years 
aftpr  the  flHng  of  the  claim,  or  the  lieu 
Hhall  be  vacated.  "We  are  unable  to  give 
this  section  the  force  contended  for.  It  la 
(wsentlally  a  atatuteofllmltatlons.aud  Its 
effect  is  to  bar  relief  as  against  other  cred- 
itors, Incumbrancers,  and  purchasers,  un- 
less the  claim  Is  Hied  within  four  months 
after  the  maturity  ot  the  last  payment. 
But  It  hasuot  the  effect  uf  dispensing  with 
tbe  nitng  ot  the  claim,  where  the  Uen  la 
sought  to  be  euforced  only  against  the 
owner  of  the  premises.  We  are  ot  tbe 
opinion  that  the  decree  denying  the  Uen 
and  dismissing  the  petitions  was  proper, 
and  tbe  Judgment  ot  the  appellate  court 
affirming  the  decree  win  be  affirmed. 


046  111.  1»> 

HtWIN  et  al.  V.  BROWK* 
(Supreme  Court  of  Blhiois.  May  9,  1888.). 
UosfSAoa— AflSBBHBMT  TO  Rbuasb— IsnaBsr 

CONTBTBD. 

1.  An  agreement  b7  a  ntortxagee  to  r»- 
leaBe  hia  mortgage  wheoever  it  snould  appear 
that  the  one  personally  llahle  on  the  mortgage 
debt  would  Buffer  loss  unless  the  same  was 
released  does  not  entitle  the  latter  to  a  rdeose 
because  the  mortgage  is  about  to  be  foredosed, 
since  he  could  not  ne  said  to  soffer  loss  by  a 
foreclosnre. 

2.  Tbe  owner  of  an  undiTided  two-thlrdB 
intereat  in  land  conveyed  a  one-tfaird  IntereM: 
to  her  brother,  who  failed  to  record  the  deed. 
She  then,  at  her  brother's  request,  and  for  his 
benefit,  mortgaged  a  one-third  Interest  In  the 
land.  Held,  that  the  mortgage  was  a  lien  on 
the  third  remaining  In  her,  and  not  tbe  third 
conv^ed  to  her  brother. 

Appeal  from  appellate  court,  flrat  dis- 
trict. 

Suit  by  Flora  A.  Brown  against  Alice  L. 
Irwin,  Fairtaxlrwln,and  WIHIam  A.  Paul- 
sen to  foreclose  a  mortgage.  Complain- 
ant obtained  a  decree,  which  was  affirmed 
by  the  appellate  court.  Defendants  ap- 
peal. Afllrmed. 

The  other  facts  fully  appear  In  tbe  fol- 
lowing statement  by  WILE  IN.  J. : 

This  proceeding  was  begun  Id  tbe  su- 
perior court  ot  Cook  county  by  appellee 
against  appellants  to  foreclose  a  real- 
estate  mortgage,  and  brought  to  this 
court  by  appeal  from  the  appellate  court 

*  Reported  by  Louis  BolBOt,  Jr.,  Es^.,  of  the 
Chicago  bar. 
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of  tbe  first  district.  Tbe  bill  allej^  tbat 
on  tbe  25th  day  of  June,  1886,  the  com- 
plainant and  William  A.  Pauleen,  one  of 
the  deten:lants  named  In  tbe  bill,  adjosted 
all  dirferences  then  tixlstlDK  between  tliem, 
and  signed  an  agreement  in  writing  as 
follows:  " AKreemrat.  All  matteni  In  dis- 
pate  are  settled  on  the  folio  wins  basin: 
said  Flora  A.  Brown  Is  to  deed  to  Paal- 
sen,  or  person  designated  by  him,  tbe 
five  hoases  on  corner  of  8cott  and  Astor 
streets,  Chicago,  subject  to  a  mort- 
gBge,  $22,000,  and  contractors'  claims. 
Paulseo  to  ^ve  complalDant  one  Dote, 
f 1.000,  doe  in  three  years,  and  one  note, 
fl2,500.  doe  In  ten  years.  Interest  on  both 
fiveperceaC.,Bemiannually ;  also  bis  bond, 
flO.OOO,  to  Indemnify  Flora  A.  Brown 
and  Lewis  A.  Brown  from  claims  arising 
from  tbe  construction  of  said  bouses. 
Notes  to  be  secured  by  mortgage  executed 
by  Alice  L.  Irwin  and  her  husband  on  on* 
divided  one-tblrd  of  all  those  parts  of  lot 
eleven  In  North  addition  to  Chicago,  and 
tbe  land  lying  between  said  lot  eleven  and 
North  Clarb  street,  which  were  owned  by 
Augusta  Paulsen  at  the  time  of  her  death. 
Said  mortgage  to  be  a  first  hen  except  aa; 
to  a  mortgage  made  by  Aagusta  Paulsen. 
Paulsen  may  pay  rent  and  get  partial  re- 
lease. Said  Flora  A.  Brown  to  advance 
Paulsen  fl,000  tu  pay  interest  on  9!!2.000 
mortgage  and  taxen  on  property.  Tbe 
fl,UO0  note  is  for  tills  advancement.  Said 
Flora  A.  Brown  is  to  surrender  a  9500 
note  of  hts  to  Paulsen.  Paulsen  may  use 
Flora  A.  Brown's  name  to  recover  money 
from  Clifford,  Anthony,  and  Paulsen,  for 
bis  benefit  and  at  bis  expense;  and  said 
Paulsen  is  to  defend  mechanic's  Uen  suits 
on  said  five  houses.  The  Augusta  Paulsen 
mortgage  may  be  renewed.  Notes  shall 
bemarked  ' Nonnegotlable.*  [Signed  by:] 
Flora  A.  Brown.  Lewie  A.  Brown.  W.  A. 
Paulsen."  That  the  complainant  com- 
piled with  all  tbe  terms  of  said  agreement 
on  her  part,  and,  in  pursuance  thereof, 
Alice  Li.  Irwin  and  Fairfax  Irwin,  ber  bus- 
band,  executed  and  delivered  to  complain- 
ant their  rertaln  d-^d  of  mortgage  datk.d 
on  eaid  25th  day  of  June,  1886,  upon  the 
undivided  one-third  oT  lots  7  tol2,  Inclu- 
sive, in  Edson's  subdivision  ol  lot  11,  In 
North  addition  to  Chicago,  and  lot  1,  block 
A,  In  Coanty  Clerk's  addition,  etc.,  lo  the 
city  of  Chicago,  to  secure  the  payment  of 
two  promlsHory  notes  made  by  said  Wll- 
Ham  A.  Paulsen,  payable  to  complnlnant, 
bearing  even  date  with  said  mortgage, — 
one  for  $1,000,  due  on  or  before  Juue  25, 
18S9,  and  the  other  for  $12,500,  due  on  or 
before  June  25,  1896.  each  beariag  5  per 
cent,  per  annum  Interest,  payable  half 
yearly.  Onder  a  provision  of  the  mort- 
gage to  that  effect,  for  a  default  In  the  pay- 
ment of  an  InHtallmcnt  of  Interest  due  on 
said  notes  the  whole  Indebtedness  was  de- 
clared due,  and  this  bill  tiled  to  foreclose 
for  the  same.  The  bill  furihpr  alleges  that 
said  Paulsen,  on  April  20,  1886.  bad  con- 
veyed by  quitclaim  deed  to  said  Alice  L.  Ir- 
win nn  undivided  one-third  of  said  real  es- 
tate, wlilch  was  recorded  on  tbe  26tb  of 
the  same  month,  but  that  bis  wife  did  not 
Join  therein ;  that  on  the  24th  of  the  same 
month,  said  Alice  L.  Irwin  and  husband 
reconveyed  tlrtfsame premises tosald  Paul- 


sen by  warranty  deed,  but  that  tbe  same 
was  not  recorded  until  February  4, 18H7; 
tbat  by  reason  of  said  reconveyance  Alice 
L.  Irwin  bad  title  to  but  one  undivided 
one-third  of  said  real  estate  at  the  time 
she  executed  said  mortgage  to  complaln- 
ant,and  that  the  same  is  a  vaUd  lien  upon 
said  one-ttaird,  snbjuct  only  to  a  Hen  of  tbe 
United  States  Mortgage  Company,  (belnif 
the  mortgage  mentioned  In  said  agree- 
ment made  by  Augusta  Paulsen.)  Tbe 
prayer  la  for  a  decree  of  foreclosure,  etc. 

Tbe  Joint  answer  ol  Alice  L.  Irwin  and 
her  husband  admits  tbeconveynnee  to  Al- 
ice L.  by  William  A.  Panlseo.  and  tbe  re- 
conveyance by  ber  and  ber  hnaband  as  al- 
leged In  the  bill,  and  the  execution  of  said 
mortgage,  bat  alleges  that  no  considera- 
tion moved  to  or  from  them  In  connactlon 
with  any  of  said  conveyances,  but  tbat 
they  were  made  for  the  accommodation  uf 
said  Paulsen  solely.  Tbey  further  aver 
tbat  the  quitclaim  deed  from  Panlsen  to 
Alice  L.,  and  the  reeonTayance  to  him,  tbe 
recording  erf  the  ttrat  and  falling  to  re- 
cord the  second,  was  a  eebeme  of  said 
Paulsen  to  cover  up  his  own  one-tblrd  In- 
terest In  said  property,  and  tbat,  upon  his 
representation  tbat  they  could  execute 
auld  mortgage  without  In  any  way  affect- 
lug  the  one-tblrd  interest  of  said  Alice  L. 
In  her  4iwn  rl^t,  tbey,  the  defendants,  ex- 
ecuted the  same,  nnderstandlngand  Intend- 
ing to  thereby  conv^  only  the  Interest  of 
said  Paulsen;  that  complainant  knew 
that  It  was  so  understood  and  Intended, 
and  consented  thereto.  The  answer  erf 
William  A.  Paulsen  admits  tbe  execution 
of  the  notee  and  mortgage  deeeribed  In 
the  bill,  bat  denies  that  tbe  latter  was  in- 
tended to  be  a  Hen  upon  any  other  than 
bis  Intorest  In  said  real  estate.  Ho  denies 
tbat  tbe  complainant  performed  on  ber 
part  the  agreement  set  up  In  the  bill,  and 
denies  that  be  Is  legally  Indebted  to  ber 
on  either  of  said  notes.  He  also  filed  a 
cross  bill,  In  which  be  seta  up  at  great 
length  transactions  alleged  to  bavebeen 
bad  between  hlmseU  and  appellee  prior  to 
tbe  date  of  tbe  agreement  set  out  In  tbe 
bill,  and  avers  tbat  at  the  time  It  was  en- 
tered Into  he  and  appellee  made  another 
agreement  by  parol,  which  was,  on  tbe 
11th  day  of  November  following,  reduced 
to  wrltlnc,  a  copy  of  which  is  attached 
to  and  made  a  part  of  bis  cross  bill,  as 
follows :  "  Memorandum  ol  agreement 
made  between  William  A.  Paulsen  and 
Flora  A.  Brown,  both  of  Cook  county,  Il- 
linois, to  wit:  In  consideration  of  a  de- 
sire to  protect  the  interests  of  my  nephew, 
the  said  William  A.  Paulsen, against  harm 
or  loss  lu  the  mutters  now  In  dispute  be- 
tween bim  and  bis  sister,  Alice  L.  Irwin, 
growing  ont  of  mortgages  or  tmet  deeds 
executed  by  her  to  secure  notes  of  said 
Paulsen  to  me;  and  In  further  considera- 
tion of  said  Paulsen  promising  speedy  pay- 
ment of  the  note  secured  on  the  Lake  View 
farm,  known  as  the 'fourteen  acres;*  and 
because. of  verbal  agreement  heretofore 
made  between  as.  as  an  inducement  tu 
said  Paulsen  to  make  the  settlement  here- 
tofore made  of  matters  in  dispute  between 
us,  lo  which  verbal  agreement  said  Flora 
A.  Brown  agreed  to  give  said  Paulsen 
every  .ald  In  ber  power  to  carry  on  tbellt- 


DigitizGd  by  Google 


m.)  IRWIN «. 

IfcatloB  of  Bald  Paalsen  against  SdaDBke 
and  otbers.  and, in  cane  of  bin  ultimate  de- 
teat,  to  aAaist  bim  in  borniwinK  money  to 
pay  any  decree  rendered  against  liim  in 
eald  litigation,  and  wherein  said  Flora  A. 
Brown  liad  further  agreed  to  hold  tbe 
large  note  of  said  Paolsen  notil  Its  matu- 
rity, then  give  It  gratis  to  said  Paolseu, 
or  provide  lor  Ite  payment  or  eancellatlon 
in  bar  will, In  caaenf  death,  and  because  ol 
a  fear  that  sarh  will  might  not  bold  good, 
or  of  a  serloud  comptleation  with  hersiB- 
ter  on  acconnt  of  tbe  said  mortgage  exe- 
cnted  by  her  and  her  hatband  to  secure 
said  large  note,— It  la  agreed  that  said 
Flora  A.  Brown,  ber  heirs,  ailminlatra- 
tors,  or  asstgoB,  are  to  execate  a  lawful, 
proper  releacK  of  said  mortgage,  executed 
by  the  said  Alice  L.  IrwiD  and  Falriax 
Irwin,  ber  husband,  bearing  date  June 
twenty-fiftb,  1886,  (25th,  1K86,)  and  record- 
ed in  book  1,948,  recorder's  book,  page  815, 
on  the  eleventh  of  August,  1886,  and  con- 
veying the  Qudlvlded  one-tblrd  of  tbe 
south  thirty  (3U)  feet  qf  lot  six,  (6,)  and 
tbe  nndivlded  one-third  of  lotH  seven  (7) 
to  twelve,  (12,)  Inclusive,  all  in  Edson's 
subdlrlslon  of  lot  eleven,  (11,)  In  North  ad- 
dition to  Chicago;  also  the  undivided  one- 
third  of  lot  one,  (1,)  In  block  A,  County 
Clerk's  division  nf  lands  lying  between 
the  went  line  of  North  Clark  street  and  tbe 
east  line  of  said  North  addition,  upon  de- 
mand of  ssld  Panleen,  whenever  It  shall 
appear  that  be  will  soEfer  ]ob«  unless  pume 
is  released.  It  Is  agreed  by  both  parties 
hereto  that  the  said  -nmatl  note  shall  be 
paid  and  mortgage  released  wltbln  six 
(6)  monthfl  from  this  date,  and  this  agree- 
ment shall  be  kept  secret  until  Its  nse  be- 
comes necessary  for  the  purpose  above  set 
forth.  Witness  our  handti  and  seals  on 
this  nth  day  of  November,  A.  D.  1BH6. 
iiilgned]  Flora  A.  Brown.  [Seal.] 
Signed]  William  A.  Paulsen.  iSeaiA 
Attest:    [Signed]   Edward  J.  Judd." 

To  this  cross  bill  appellee  filed  her  an- 
awer,and  among  other  things  denied  that 
she  made  last-mentioned  Bgreement,  or  in 
any  way  or  manner  authorised  the  mak- 
ing of  tbe  same,  but  avers  that  the  same 
shows  opon  Its  face  that  It  was  without 
consideration  and  of  ao  effect.  Replica- 
tions to  the  several  answers  having  been 
flled,  tbe  canse  was  heard  upon  the  plead- 
ings  and  proofs,  and  a  decree  entered  as 
prayed  In  the  original  bill,  tbe  rross  bill 
being  dismissed  at  the  cost  of  tbe  com- 
plainant therein.  That  decree  was  af- 
firmed by  the  appellate  court. 

Blaek  ft  Fitzgerald  and  Clifford  ft  Brown, 
for  appellants.  F.  J.  Crawford,  lor  ap- 
pellee. 

VVILKIN,  .1.,  (after  stating  tbe  facts.) 
Upon  the  errors  assigned  two  groouds  of 
reversal  ave  urged,  vi:.:  First,  the  su- 
perior court  erred  in  dismissing  the  cross 
bill,  and,  second,  in  holding  tbe  interest  of 
Alice  irwtn  in  the  land  described  in  the 
bill,  subject  to  the  lien  of  said  mortgage. 
To  have  sustained  tbe  cross  bill  the  com- 
plainant therein  would  have  been  required 
to  establish  by  a  preponderance  of  proof 
that  the  agreement  therein  set  forth  of 
November  U.  18S(^  was  entered  Into  by 
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appellee  as  alleged.  The  evidence  un  that 
snbject  is  conflicting,  but  we  think  the 
weight  of  it  la  against  tbe  allegations  of 
the  -bin.  Tbe  writing  upon  its  face  pur- 
ports to  evidence  a  most  singular  and  un- 
usual business  transaction,  and  is  not 
caicolated,  in  and  of  itself,  to  impress  the 
legal  mind  with  Us  genuineness.  Appellee 
swears  positively  that  she  did  not  eieeute 
It,  and  It  Is  quite  satisfactorily  shown  by 
her  own  evidence  and  that  of  other  wit- 
nesses that,  at  the  time  It  purports  to 
have  been  entered  Into,  she  was  not  In 
Chicago,  where  it  appears  to  have  been 
signed  and  acknowledged.  Counsel  for 
appellants  aay  that  fact  does  not  dis- 
prove Its  exeeotioD,  because  tbe  troe  data 
of  the  agreement  may  have  been  another 
than  that  written.  Presumably  It  was 
executed.  If  at  all,  on  the  day  It  hears 
date.  No  one  suys  it  was  uot,  and  the 
notary's  certificate  relied  upon  in  part  to 
prove  Its  execution  expressly  states,  that 
it  was  fllgned  and  acknowledged  on  that 
day.  There  are  other  facts  in  pnrat  tend- 
ing to  corroborate  appellee,  and  we  think 
the  finding  ul  the  chancellor  In  her  favor 
on  tbe  issue  as  to  tbe  genalneness  of  said 
agreement  Is  in  accordance  with  the 
weight  of  tbe  evidence.  The  contract, 
even  If  its  execution  bad  been  proved, 
would  not.  under  tbe  evidence  In  thia  rec- 
ord, entitle  the  complainant  In  the  cross 
bill  to  the  rell^  prayed.  According  to  Its 
terms,  appellee  only  agreed  to  retease 
said  mortgage  upon  demand  of  said 
Paulsen,  whenever  It  should  appear  that 
he  would  suffer  loss  uQleBs  the^ame  was 
released.  The  Indebtedness,  to  secnre 
which  the  mortgage  was  given.  Is  shown 
by  the  evidence  to  have  been  an  actual, 
existing  debt  due  from  said  Paulsen  to 
appellee,  and  all  that  this  bill  seeks  to  do 
Is  to  enforce  payment  of  that  indebted- 
ness. How  then  can  It  be  suld  that  he 
will  In  a  legal  uense  suffer  loss?  Wears 
also  of  the  opinion  that  the  writing 
shows  no  sufficient  consideration  for  the 
agreement.  The  cross  bill  was  properly 
dismissed. 

Ou  tbe  second  point.  It  must  be  conced- 
ed that  tbe  mortgage  parports  to  convey 
the  one-third  Interest  In  the  mortgage 
premises  owned  by  Alice  L.  Irwln  In  her 
owo  right,  there  being  nothing  therelil 
to  show  that  she  intended  to  convey  the 
Interest  of  any  other  person.  When  she 
made  the  mortgage  ehe  held  the  title  to 
but  one  undivided  one-third  Interest  in 
the  premises.  Long  prior  thereto  she  had 
reconveyf'd  to  William  A.  Paulsen  all  tbe 
title  she  had  previously  received  from 
him.  It  Is  true  that  reconveyance  had 
not  iieen  recorded  but  no  one  will  deny 
that  the  title  passed  by  the  execution  and 
delivery  of  the  deed  as  effectoally  with- 
out its  being  recorded  as  with  It.  It  must 
be  presumed,  In  the  absence  of  proof  to  the 
contrary,  that  Mrs.  Irwln  knew  this,  and 
therefor3  that  she  mortgaged  ber  own  in- 
terest, knowing  that  she  eonld  legally., 
mortgage  no  other.  Prior  to  the  26th  of 
Jane.  1886.  the  tltl«*  to  William  A.  Paul- 
sen's interest  in  tbe  mortgaged  premises 
bad  been  deeded  back  to  him,  and  yet  on 
that  day  he  deliberately  contracted  with 
appellee  that  Mrs.  Irwln  and  her  husband 
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"sbonl^  ezecate  a  niortga$:e  on  the  un- 
dWlded  one-third,"  etc.  He  certainly 
knew  at  that  time  that  Mrs.  Irwin  could 
not  legally  mortKa^jre  hla  Interest  In  aald 
premlMB.  The  only  ground,  then,  apon 
which  It  coald  be  anccessf  iilly  contended 
that  the  mortRaffe  In  question  did  not  in 
equity  convey  the  Interetit  of  Mrs.  Irwin 
would  be  that,  availing  hlmaeir  ol  tbe 
fact  that  the  recoaveyanoe  tu  him  bad 
not  been  recorded,  William  L.  Paulsen  by 
frandnlent  representations  Induced  his 
sister  to  believe,  as  she  states  In  her  an- 
swer, *'tbat  Bbe  and  ber  bnsband  eonld 
execute.  Boeh  mortgage  without  In  any 
way  affecting  tbe  one-third  she  Inherited 
from  her  mother;*  and  that  appellee  so 
far  participated  In  snob  fraud  or  consent* 
ed  thereto  as  to  be  bound  by  the  same. 
It  la  clear  that  such  a  fraudulent  repre- 
sentation wonld  not  be,  in  law,  one  npon 
which  a  party  would  have  a  right  to 
rely,  and  tberdore  It  could  not  be  made 
the  basla  of  a  prayer  lor  relief  In  equity. 
But  the  evidence  in  this  record  wholly 
falls  to  connect  appellee  with  any  each 
fraud.  All  that  Mrs.  Irwin  claims  In  her 
testimony  is  that  appdlee's  attorney  told 
ber  that  the  mortgage  woold  cover  only 
tbe  intereat  of  Paolaen.  and  this  the  at- 
toraej  denlea.  Tbe  complainant  below 
made  a  ease  entitling  her  tn  the  decree 
reudered  by  the  Introduction  In  evidence 
of  tbe  notes  and  mortgage  described  In 
her  bin,  and  we  think  It  clear  that  no 
eufflcfent  evidence  was  oDTered  by  the  de- 
fendanbi  to  overcome  that  case.  The 
judgment  of  tbe  appellate  conrt  will  be 
afflrmed. 

a«  HI.  u») 

DBXTBB  V.  HARRISON.* 
(Siqweme  Gomt  of  nUnots.    Mar  0>  189S.) 
Slandbk — Evidence — HAHMLesit  Kkruu. 

1.  ^  an  action  for  ilander,  a  witneis,  who 
bad  testified  that  the  defendant  ottered  the 
words  Bet  out  la  the  declaration,  Btated  that 
the  conversation  referred  to  the  plaintiff,  and 
that  be  knew  that  defendant  was  talkin^f  abont 
the  pUintiff.  Had  saffident  proof  that  the 
slanderous  words  were  spoken  of  the  plaintiff. 

2.  Where  tbe  slanderooB  charge  Ib  of  an 
aggraTated  cliaracter,  and  was  false,  and  made 
in  malice,  a  jadirment  for  the  plaintiff  will  not 
be  rerened  tar  the  ana  of  the  court  In  refoa- 
inr  to  allow  d«Fendant  to  aak  a  witness,  on 
f9XiBB'«xamiDation,  whether  he  ever  bad  a  con- 
versation with  the  plaintiff  in  regard  to  the 
matters  testified  to  tv  him,  and  tn  allowing  the 
plaintiff  to  show  the  nomber  of  persons  com- 
posing her  family,  that  she  was  an  oridian,  and 
that  the  defendant  had  Insolted  her  brother, 
ber  Bister,  and  herself. 

Appeal  from  appellate  court,  flrst  dis- 
trict. 

Action  on  the  case  by  UalUe  ^.  Harrison 
against  Albert  J.  Dexter.  Plaintiff  ob- 
tained Judgment.  Defendant  appeals. 
Affirmed. 

Abbott  &  Baker,  for  appellant.  Dabms 
ft  Liangwortby,  for  appellee. 

(^AIQ.  J.  Tbts  was  an  action  on  the 
case  for  slander  brought  by  Callle  S.  Har> 


'Reported  by  Loais  Boisot,  Jr.,  Bail.,  of  the 
Gbieago  baft 
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rlson  B gainst  Albert  J.  Dexter.  Without 
repeating  the  words  averred  in  the  decla- 
ration to  have  been  spoken,  It  was  in  snb- 
stance  averred  that  the  defendant  falsely 
accused  tbe  plaintiff  of  nncbaatlty.  To 
tbe  declaration  the  defendant  pleaded  the 
general  issue,  and,  on  a  trial  before  a  Jury, 
plaintiff  obtained  a  verdict  for  $6,000.  A 
remittitur  of  92.500  was  entered,  and  Judg- 
ment rendered  by  the  court  tor  the  re- 
mainder. On  appeal  to  theappetlatecourt 
tbe  Judgment  was  affirmed. 

It  Is  claimed  by  appellant,  as  ground  for 
reversing  tbe  judgment,  that  tbe  record 
contains  no  legal  evidence  tending  to 
show  that  tbe  words  alleged  to  have  been 
spoken  were  spoken  of  or  concerning 
the  plafntlO.  But  one  wltnesH,  M.  D. 
Bunn.  was  called  to  prove  the  speak- 
ing of  the  words  alleged  In  the  declara- 
tion. The  witness  testified:  "Knew  the- 
partles.  Had  conversation  with  the  de- 
fendant In  October,  1SH9,  on  Dearborn 
street.  I  think  tbe  flrst  conversation  had 
or  words  uttered  was  by  Dr.  Dexter,  (the 
defendant,)  who  asked  me  if  1  had  been 
making  a  statement  to  Mr.  McClonry,  an- 
other attorney  here  in  Chicago,  relative  t» 
him.  After  llatenlng  to  blm  for  a  few  mo- 
ments, I  told  blm  uiat  I  bad  never  mwi- 
tloned  bis  name  to  Hr.  McClonry  to  my 
knowledKe.  He  claimed  that  I  did.  Then 
tbeconversatlon  tarned  upon  thedlvorced 
wife,  tbe  plaintiff.  Inspeaklng  of  ber  bemused 
the  language  uttered  by  the  complainant. 
Qneatloa.  State  what  was  said."  Then 
follow  the  words  set  out  In  the  declara* 
tlon.  On  cross-examination  tbe  witness. 
In  answer  to  tbe  following  (inestlon,  **  Was 
tbe  nameof  tbe  plaintiff  mentioned?**  said, 
"My  impression  Is  It  was  mentioned."  In 
answer  to  a  further  question  tbe  witness 
said:  "^l  will  not  state.  Certainly,  Iknnw 
he  was  talking  about  ber."  This  evidence 
refutes  tbe  position  of  counsel  that  the 
witness  merely  atated  bis  eoiuloalon  that 
the  defendant  was  speeklnar  of  tbe  plain- 
tiff. Tbe  witness,  after  giving  tbe  con- 
versation between  the  defendant  and  blm- 
sell  when  they  flrst  met,  relating  to  an- 
other subject,  then  In  plain  language  ^ald 
the  conversation  then  turned  upon  the  di- 
vorced wife,  the  plaintiff.  This  Is  not  tbe 
conclusion  of  the  witness,  but  the  state- 
ment of  a  faet  wblcb  be  knew.  If  tbe  wit- 
ness was  not  stating  a  fact,  but  merely 
giving  an  opinion  that  the  words  spoken 
by  tbe  defendant  referred  to  the  plaintiff, 
on  cross-examination  the  defendant  had 
a  full  opportunity  to  set  thematteratrest. 
But  a  reference  to  the  cross-examination 
confirmsrather  than  deducts  from  the  evi- 
dence given  In  the  examination  In  chief. 
But  If  the  witness  had  testified  that  he  nn* 
deratood  from  tbe  language  used  by  the 
defendant  that  be  was  speaking  tA  tbe 
plaluttff,  niider  the  rule  eutabllshed  In  Nel- 
son V.  Borchenius,  62  111.  2i)6,  the  evidence 
wascompetent.  There,  afterrevlewlng  the 
authorities  bearing  uu  tbe  qnestlon,  in 
condnslon,  tbe  court  said:  "Greenleaf,  In 
tbe  second  volume  uf  his  Evidence,  (section 
417,1  says,  from  the  nature  of  tbe  csKe,  wit- 
nesses must  be  permitted  in  these  cases  tty 
state  to  some  extent  their  opinion,  conclu- 
sion, and  belief:  leaving  the  grounds  of  It 
to  be  Inquired  Into  on  cross-examination. 
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Wearesatlafled  this  1b  the  true  nle,  and 
in  accordance  it  has  been  the  general  prac- 
tice In  this  state  oo  the  authority  nf  what 
was  aaifl  Id  McKee  v,  Jok&Us,  4  8cani.  33." 

Ife  Is  next  clttlnaed  that  the  court  erred 
Id  aoataining  an  ob]eetlon  to  a  queBtloa 
asked  witness  Bunn  oncross-ezamlnation, 
if  witness  bad  ever  had  any  ronversatlon 
with  plaititilT  in  reference  to  theconveraa- 
tlon  testiapd  to.  We  think  this  question 
was  proper  on  cro88-examlDatlou,and  the 
courtought  to  have  permitted  an  anawer. 
Bat,  Buppoae  the  witness  had  a  conversa- 
tion with  the  plaintiff,  that  factconld  barn 
DospeclM  bearing  on  thequeHtlon  involved 
in  this  case,  and,  unless  the  defendant  was 
injured  in  some  manner  by  th.e  ruling,  the 
Jndgment  should  not  on  that  account  be 
reversed.  A  sister  of  the  plaintitf,  Lucia 
Hamaen,  testified,  over  the  objection  of 
tbe  defendant,  as  to  the  nnmber  of  per- 
sona composing  tbe  family, thatthe  father 
and  brother  were  dead,  and  that  the  de- 
fendant had  insulted  her  brother.  She  also 
taatlfled  that  defendant,  on  certain  occa- 
sions, had  been  guilty  of  disorderly  con- 
duct by''calllnff  out"  to  her  and  tbe  plaln- 
tftr  In  the  street.  This  testimony  was  not 
admlaslble.  Who  composed  plaintiff's 
family,  how  many  were  dead  or  living, 
was  foreign  to  any  Issue  In  tbe  case.  The 
Insults  in  the  streets  testllled  to  were  also 
IncorapetRnt  evidence.  A  repetition  of  the 
slanderous  words  overred  In  the  declara- 
tion may  be  proved  in  aggravation  of 
damages,  as  held  In  Hatch  v.  Potter.2  OIU 
man,  725,  bot  this  issue  did  not  fall  within 
that  rule.  Bnt  while  this  evidence  wae 
not  admissible  nnlcMi  Its  ndmlsHlon  was 
prejndiclal  to  the  defendant,  ilie  Judj^tnent 
ought  not  to  be  revenied.  The  cliarge 
that  the  defendant  made  ngainrtt  the 
plaintiff,  who  bad  formerly  been  hlH  wife, 
was  one  of  an  ag^avoted  character,  one 
made  In  malice,  and  wlthont  the  sem- 
blance of  troth.  The  plaintirf'srlirht  ofra- 
eovery  wus  therefore  bpyuud  qupntkin, 
and,  while  sllfiht  errors  have  intervened, 
we  do  not  rcsard  them  of  sufficient  ning- 
nitnde  to  authorize  a  reversal  uf  tbe  judg- 
ment. It  will,  then,  be  affirmed. 


<i«  HI.  4») 

GOODWIN  et  al.  v.  BISHOP  at 
(Supreme  Conrt  of  ntuu^    May  b, 
Bquitt  PLSADixfl— Amwaii— Usnnr— Exi;BFTto:?8 

— IIORTOAGB— FOKBCIXMCBB  — SOUOrrov'S  FBBS 

— Practicb. 

1.  Id  a  suit  to  forte  lose  a  trast  deed,  u 
answer  that  defendants  "did  not,  nor  did  either 
of  them,  receive  tbe  full  sum  of  $5,000  from 
mid  complainants  at  the  time  of  making  said 
loan,  Dor  at  any  time,  nor  did  they  receive  any 
m<Hiey  at  the  date  of  said  notes  and  tmst  deed. 
Mod  so  these  respondents  soy  that  the  amoant 
4^med  by  said  oomplolnants  Is  largc^  tainted 
with  usary,"  is  not  aaffieientlr  definite  as  a 
«baree  of  asnry. 

Z.  Where  an  answer  is  not  under  oath,  ex- 
ceptions thereto  will  not  lie.  Kince  an  unverified 
answer  is  not  evidence-  Sunervlsorfl  of  Fnlton 
Co.  ▼.  HisslSBippi  &  W.  B,  Co.,  21  Dl.  806,  fol- 
lowed. 

3.  Money  deducted  from  a  mortgage  loatif 
and  paid  to  attoroeyB,  at  the  mortgagor'i  w 


*Heported  by  Louis  Boinitt  Jr.*  ICst;.,  of  tbe 
<aUcax6  bar. 


quest,  for  examining  the  title  to  the  mortgaged 
property,  and  money  deducted  therefrom,  and 
paid  as  commisskm  to  the  agwt  who  Beenred 
the  loan  for  the  mottgagor,  do  not  oonstitnto 
nsnry. 

4.  It  Is  proper  to  allow  a  BoUcitor*B  fise  of 
S290  fbr  forecloaing  a  $5,000  mortgage,  where 
the  mortgage  expressly  provides  lor  a  5  per 
cent,  solicitor's  fee. 

5.  Where  the  court  modifies  a  master's  re- 
port in  a  foreclosure  snit  by  deducting  an  Item 
from  the  amount  found  dne,  it  is  proper  for  the 
court  to  compute  interest  that  has  accrued 
since  the  date  of  the  report,  and  add  It  to  the 
findings,  without  referring  the  case  back  to  the 
mast^. 

Appeal  from  appellate  court,  flnt  dia- 
trict. 

BiUJ>7  H.  E.  Lowe  and  E.  F.  Bayley 
against  Caleb  Goodwin  and  Ellsabetta 
Goodwin  to  foreclose  a  trust  deed.  By 
amendment  to  tbe  bill,  Alexander  Bishop 
was  made  party  complainant.  There 
was  a  decree  of  foreclosure,  which  was 
affirmed  by  the  appellate  eoart.  Defend- 
ants appeal.  Affirmed. 

Lyman  M.  Paine,  for  appellants.  Man- 
too,  Augur  &  Tottle,  for  appellcea. 

CRA10,  J.  This  was  a  blU  in  equity, 
brought  by  H.  IS.  Lowe,  trustee, and  E.  F. 
Bayley,  succrasor,  to  lorecloBe  a  certain 
trust  deedexecnted  by  Caleb  Goodwin  and 
Elizabeth  Goodwin  tosecureaeveu  promis- 
sory nutes,  made  payable  to  tbemselvps, 
and  indorsed  to  Alexander  Bishop, — one 
note  for  $5,000,  dne  In  three  years  after 
date,  and  aix  IntnvBt  notea  for  f  176  each. 
The  note  uf  $5,000  waa  given  for  a  loan  of 
that  amoant  ol  money  loaned  by  Bishop 
to  Good  win,  and  the  defense  attempted  to 
tw  set  up  in  the  answer  was  that  tbe 
transaction  was  usnrioos.  The  answec, 
setting  up  usury,  is  asIoUows:  "And these 
respondenta  say  that  they  did  not,  noi 
did  either  of  them,  receive  tbe  lull  sum  of 
$5,000  from  said  complainants  at  the  time 
of  making  said  loan,  oor  at  any  time; 
nor  did  they  receive  any  mtmey  at  the 
date  of  said  notes  and  trust  deed,  and  so 
these  respondents  say  that  the  amount 
claimed  by  said  complriinants  Is  lurg^y 
tainted  with  usury."  If  a  party  to  a  bill 
in  equity  desires  tosot  npand  rely  upon  tbe 
defense  ot  naory,  be  must  aUese  tbe  facta 
showing  wherein  the  usury  consists.'  A 
general  charge  of  usury  In  an  answer  in 
not  sufflclent.  Mosler  v.  Norton.  8S  IIL 
&19.  The  allegation  of  the  a^Bwe^  may  be 
true,  and  It  by  no  means  follows  that  tbe 
contract  betwen  tbe  parties  was  uanrloua. 
Tbe  gist  of  tbe  answer  la  that  tin  defend- 
ants did  not  secure  the  fall  sum  of  $5,000, 
oor  did  they  secure  an.v  money  at  the 
date  of  the  notes.  Suppose,  however,  -the 
next  day  after  the  notes  were  executed, 
they  secured  $4,999,  a  ad  allowed  the  mort- 
gagee to  retain  $1  to  pay  for  recording 
the  mortgage,  this  would  be  In  barmony 
with  the  facto  disclosed  In  the  answer, 
nnd  yet  uRory  could  not  beratabllsbed  in 
snrh  a  state  of  facts.  Where  the  defense 
uf  usury  Is  relied  upon,  the  facts  consti- 
tuting the  usury  sboold,  as  a  general  rale. 
be<:]earlysetup  in  tbe  answer,  and  proved 
aa  alleged. 

But  it  is  said.  If  tbe  answer  was  iasnffl- 
thnt,  tbe  complainant  pught  to  bave  fllad 
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exceptions.  It  Is  a  role  of  chancery  prac- 
tice, where  an  answer  Is  defective,  It  most 
be  excepted  to;  a  detnarrer  la  not  allow* 
able.  Btone  t.  Moore.  36  III.  166.  Bot. 
where  theaawer  la  not  nnder  oath,  ex- 
ceptlonawin  not  lle.becauaesQchanawerla 
not  evidence  for  tbe  party  making  It. 
SuperTiPurs  of  Folton  Co.  r.  Mlafilaalppi  & 
W.  B.  Co.,  21  III.  866;  Bruwn  t.  Mortgage 
Co.,  no  111.  238. 

Bnt,  even  if  tbe  answer  was  sufficient, 
we  do  not  think  that  the  <>vidence  ratab- 
liahed  nanry.  Bishop  lb...ied  Go<»dwin 
95.000,  for  three  years,  at  7  per  cent,  in 
terest.  Lowe  testified  that  the  money 
was  disposed  of  as  follows:  "Out  of  this 
loan  Mr.  Goodwin  received  9110.65  In 
cash.  I  paid  Mr.  Ward  94.640.41  on  May 
8, 1889,  to  take  up  hie  mortgage  on  this 
property.  I  paid  the  taxes.— 973.94.  I 
paid  Bayiey  &  Waldo  950,  for  examina> 
tlon  of  title,  etc.,  by  the  direction  oT  Mr. 
Goodwin,  and  Mr.  Goodwin  paid  me  a 
commission  ol  *  These  Items  make  up 
the  95,00(>  loaned  by  Bishop,  and  It  will 
be  borne  In  mind  that,  at  the  time  tbe 
loan  was  made,  8  per  cent,  was  a  legal 
rate  of  Interest.  In  order,  therefore,  to 
make  out  that  a  greater  rate  was  exacted 
than  8  per  cent.,  It  was  necessary  to  prove 
that  Bishop  or  bis  agent  received  the  950 
and  the  9125  mentioned  by  LowelnhlH 
evidence.  As  to  tbe  950,  It  was  paid  by 
the  direction  (»f  Ouodwln  to  attorneys, for 
an  examination  ot  title  to  the  property 
mortgaged;  and  nnder  Animondeon  v. 
Byan.  Ill  III.  R06,  that  was  a  legitimate 
transaction,  and  not  usurlons.  As  re- 
spects tbe  other  Item,  Goodwin  paid  that 
Bam  to  Lowe,  lor  his  services  In  procur- 
ing tbe  loan.  Ijowe  did  not  secure  the 
money  for  Bishop,  nor  did  Bishop,  so  far 
as  appears,  hare  any  knowledge  that 
Lowe  secured  tbe  money.  If  Goodwin 
has  Men  proper  to  pay  money  to  Lowe 
for  hia  services,  that  did  not  render  the 
loan  made  by  Bishop  usarlons.  Bel- 
linger v.  Booland.  87  III.  513*  Cox  V.  In- 
anrance  Co.,  113  111.  S85. 

The  court  allow  a  solicitor's  fee  ot  9^i 
and  this  is  claimed  to  be  erroneous.  The 
deed  of  truat  contains  a  provision  that,  in 
case  of  SQit  or  proceeding  for  foreeloaore, 
the  proceeds  of  sale  shall,  among  other 
things,  be  applied  to  pay  an  attorney's 
tf^  of  5  percent,  upon  the  amount  secured. 
Under  this  clause  of  the  deed  of  trust,  the 
court  allowed  the  amount  complained  of, 
and  we  think  the  action  ot  tbe  court  was 
fully  authorized. 

In  computing  tbe  amount  due  on  tbe 
notes,  the  master  in  chancery  computed 
interest  from  the  date  ot  the  notes,  while 
It  appeared  from  the  evidence  that  tbe 
money  was  not  paid  over  until  a  few 
(lays  arter  the  notee  were  executed.  Ob- 
jection being  made,  the  court,  on  March 
8, 1892.  modified  tbe  report,  and  deducted 
911.72  for  exeeaa  of  Interest  compnted.  At 
the  aame  t1me,a8  the  aroonut  found  doe 
by  tbe  mawter  was  compnted  only  to  the 
time  the  report  was  filed,  November  30, 
1891,  tbe  court  added  995.  to  make  up  tbe 
interest  tnim  November  30,  1N9I.  to  the 
date  ot  decree,  March  8, 1S92,  As  iuterest 
liad  aremed  after  the  report  was  filed, 
the  court  bad  tiie  undeniable  right  to  re- 


fer the  cause  to  the  master  to  determine 
the  amount  then  actually  doe,  or  tne 
court  could,  If  it  aaw  proper,  compute 
the  itttmat  without  a  reference.  Either 
courae  misht  be  pursued,  and,  as  the  court 
chose  to  poraue  the  latter,  we  perceive 
no  objection  to  the  action  of  tbe  court. 
Tbe  Judgment  of  the  appellate  court  will 
be  affirmed. 

(M6  111.  192} 

AMES  A  VBOST  GO.  et  aL  T.  STAOH- 
(Supreme  Court  of  BUnois.    May  9,  1893.) 

iHSTRDOrlOXB— KeOLlGBSCB— IXJDRT  TO  EhFLOTB. 

1.  An  instmctioa  in  the  follonlns  form : 
"Now  come  the  defeodastB,  by  th^  attom^s, 
and  request  the  court  to  inBtmct  the  jury  that 
the  evidence  ia  inauffidrat  to  maiotain  the 
plaintiff's  case  as  charged  In  its  declaration, 
and  therefore  the  verdict  must  be  for  the  de- 
fendauts,"— is  sufficient  In  form  to  be  given  to 
the  jnty. 

2.  In  an  actiou  for  personal  injuries  by  de- 
fendant's negligence,  the  evidence  showed  that 
plaintiff  was  a  boy  employed  in  defendant's 
shop,  where  there  was  a  boring  machine,  whose 
cogwheels  and  seariDg  were  protected  only  by 
an  unfastened  sneet-iron  cover;  that  as  plaintiff 
walked  by  the  machine  hia  foot  8Um>ed,  the 
floor  being  slippery,  and  he  threw  out  nis  hand, 
striking  and  xnoddng  off  tbe  cover,  and  iujur- 
ing  his  hand  In  the  coga.  Hdd,  that  th»  evi- 
dence Jnstlfled  a  snbmlaatoa  of  the  oaae  te  the 
jury. 

Appeal  from  appellate  court,  flrat  dis- 
trict. 

Aetlon  by  Frank  fttaehurakl  agalnat  the 
Ames  ft  Frost  Company  and  others. 
Plaintiff  obtnlned  Judgment,  which  waa 
affirmed  by  the  appellate  court.  Defend- 
ants appeal.  Affirmed. 

Edwin  Walker  and  Arthur  J.  Eddy,  for 
appellan ta.  Gibbons,  Karanagb  &  U'Don- 
nell,  for  appellee. 

BAILET.  C.  J.  This  waa  an  action  on 
tbecaae,  brought  by  Frank  Stachursfcl,  a 
minor,  by  bis  next  friend,  agalnit  Charles 
L.  Ames,  Abel  H.  Frost,  and  the  Ames  Sc 
Frost  Company,  a  corporation,  to  recover 
damages  for  a  personal  Injury.  Tbe  decla- 
ration alleges.  In  anbatanee,  that  tbede- 
tendanta  were  poBseased  nf  a  certain  fac- 
tory and  the  machinery  tbereln,  fwr  the 
manntacture  of  spring  beds;  that  the  ma- 
chinery oaed  by  the  defendants  for  suett 
manufacture  was  soconstrocted  with  cog- 
wheels, that  when  left  unguarded  and  un- 
covered, It  became  and  was  dangerous  for 
children  and  persons  of  tender  years  to  be 
permitted  to  work  around,  at, or  near  the 
same;  that  the  plaintlff.a  person  ot  tender- 
years,  without  knowing  or  appreciating 
the  danger,  was  employed  by  tbe  defend- 
ants ro  work  in  their  factory,  around,  at, 
and  near  said  machinery:  that  it  was 
then  and  there  tbe  duty  of  the  defendants 
to  see  that  said  machinery  was  prajwriy 
guarded  and  covered,  so  that  the  plaintiff 
wftuld  not  be  exposed  to  danger,  and  to 
ses  that  be  waa  fully  Instructed  in  regard 
to  each  danger,  and  warned  to  avoid  tbe 
same,  yet  the  defendants.  In  utter  disre- 
gard of  their  duty  In  that  behalf,  did  not 


uc^rtsd  br  Louis  Boisot,  Jr.,  Esq..  ot  the 
Chicago  bar. 
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Me  that  said  machlDery  wae  properly 
goarded  and  covered,  and  tbat  tbe  plain- 
tiff waB  iDBtracteii  as  to  the  daDfcer  to 
wbich  he  was  exposed,  and  warned  to 
aToid  tbe  same;  and  tbat,  by  meaae  of 
Bocb  eareleesness  and  nesUgence  ot  the  de- 
fendants, the  plalntirr,  while  Id  tbe  employ 
of  tbe  defendants,  and  In  the  exercise  of  all 
due  care  and  cantlon  for  bis  uwo  safety, 
came  In  contact  with  and  struck  and  fell 
against  the  cogwheels  and  grearing  of  one 
ol  the  machines  so  ased  hy  the  defendants, 
which  was  then  and  there  improperly  and 
iDsecurely  goarded  and  covered,  while  the 
same  was  being  operated  by  tbe  deiend- 
antB.  and  thereby  tbe  plaintira  left  band 
was  eaaght  therein,  and  so  severely 
crushed,  braised,  lacerated,  and  wounded 
tbat  It  became  necessary  to  amputate  the 
same.  The  defendantspleaded  not  gallty, 
and  at  tbe  trial,  which  was  had  bpfore  tbe 
eoart  and  a  jury,  tbe  defendants,  at  the 
close  of  the  ptalntiD'a  evidence  In  chief, 
moved  the  coart  to  Instruct  the  Jury  to 
find  for  the  defendants.  This  motion  be- 
ing overruled,  tbe  defendants  proceeded  to 
Introduce  evidence  to  maintain  the  issues 
on  their  part,  and  at  the  close  of  the  evi- 
dence, as  tbe  record  recites,  they  requested 
the  court  to  give  the  following  Instrac- 
tion:  "Now  come  the  defendants,  by 
tbeir  attorneys,  and  request  the  court  to 
lostraet  the  Jury  that  the  evidence  Is  in- 
Bufflcient  to  maintain  the  plaintiff's  case, 
as  charged  in  tbe  declaration,  and  there- 
fore tbe  verdict  must  be  for  tbe  defend- 
ants." Bat  the  court  refused  to  Instruct - 
tbe  Jnry  as  reqaested,  and  to  aucb  refosa] 
an  exceptloD  was  duly  preserved  by  the 
defendants.  The  Jury  then  retired,  and 
afterwardscame  into  conrt  with  their  ver- 
dict, finding  the  Issues  for  tbe  plaintiff,  and 
assessing  bis  damages  at  fl.6O0.  The  de- 
fendants thereupon  entered  their  motion 
for  a  new  trial,  basing  tbeli*  motion  sol^ 
upon  the  following  grounds:  "First.  Tbe 
court  erred  In  refoslng  to  direct  a  verdict 
for  defendants  at  the  close  nt  tbe  plain- 
tiff's testimony,  as  requested  by  the  de- 
fendants. Second.  The  court  erred  In  re- 
fasing  a  verdict  for  defendants  at  tbe 
close  of  all  the  evidence  In  testimony,  as 
requested  by  defendants."  Bat  the  court 
overraled  the  motion  thus  made,  and  ren- 
dered Judgment  In  favurof  tbe  plaintiff  fur 
his  damages  as  ansesseil  by  tbe  Jury,  and 
for  costs.  To  these  rulings,  also,  the  de* 
fendants  daly  preserved  exceptions. 

Tbe  only  errors  assigned  in  tbe  appellate 
court  or  In  this  court  are  those  whicb  call 
In  question  the  refuBal  of  tbetrlal  court  to 
Instruct  tbe  Jury  to  find  a  verdiut  for  tbe 
defendants,  and  Ira  refusal  to  award  a  new 
trial-  There  can  be  no  doubt  tbat,  under 
the  rale  laid  down  In  Ballway  Co.  v.  Telle, 
140  111.  59,  29  N.  E.  Bep.  706,  the  requent  for 
an  instruction,  interposed  by  the  defend- 
ants at  tbe  close  of  tli«  plaintiff's  etidence 
in  chief,  was  waived  and  abandoned  by 
their  election  to  Introduce  evidence  on 
tbeir  part,  lustead  of  abiding  by  tbeir  re- 
quest as  made.  The  ruling  of  the  court 
un  that  requent  then  cannot  he  aRsIgned 
for  error,  and  need  not  be  cunBldered. 

Tbe  only  question  therefore  open  fordls- 
cnasal  here  arises  npon  tbe  refusal  of  tbe 
court  to  instruct  the  Jury,  after  all  tbe  evi- 
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dence  waBln,that  tbe  evidence  was  Insuffi- 
cient to  sustain  the  plaintiff's  case,  and 
that  their  verdict  should  be  for  thedetend- 
ants.  We  are  unable  toconcarlntbe  view 
which  seems  to  have  been  adopted  by  tbe 
appellate  court,  to  the  effect  that  tbe  In- 
stractlon  waB  not  presented  to  tbe  coart, 
or  requested  In  any  form  In  which  the 
court  coa'd  properly  have  given  It  to  the 
Jury.  It  Is  true  that  It  was  prefaced  by 
a  recital  that  the  defendants,  hy  their  at- 
torneys, reqaested  the  court  to  instruct 
tbe  Jury,  etc.,  but  that  recital  does  not 
seem  to  us  to  vitiate  It  as  an  Inetructlon. 
Admitting  It  to  be  the  rule,  established  by 
onr  statute  In  relation  to  written  In- 
structlonB.  that  It  is  not  sufficient  for 
counsel  to  request  the  court  to  Instruct 
the  Jury  upon  a  given  point,  even  though 
be  Indicate  tbe  precise  tenor  of  thelnstruc- 
tlon  which  be  desires  to  have  given,  but 
tbat  he  must  draw  up  and  hand  to  tbe 
court  tbe  Instraction  Itself, — a  qneetlon 
upon  which  we  do  not  no  w  express  any 
opinion,— we  tblnli  the  written  request 
drawn  op  In  this  case,  and  presented  to 
the  court,  contained  all  tbe  elemeute  of  a 
proper  written  Instructlim  to  the  Jury  to 
And  a  verdiut  for  the  defendants.  Iflt  bad 
twen  given  to  the  Jury  Jnst  as  It  was  writ- 
ten, they  could  have  been  In  no  doubt  as 
to  its  meaning,  or  Its  binding  effect  npon 
them.  Although  It  was  In  form  a  reqnest 
for  an  instruction,  tbe  court,  if  he  had 
marked  it  "Given, "and  handed  it  to  tbe 
Jury,  would  thereby  have  said  to  them, 
in  effect,  "I  Instruct  as  reqaeetetl;"  and 
tbe  Jury  woold  doubtlese  have  bo  undw- 
atood  It.  But  we  are  ol  the  ofrfnion,  in 
view  of  the  evidence  In  the  case,  tbat  the 
Inslructlon  was  properly  refused.  The  re- 
quest for  a  peremptory  instruction  to  find 
a  verdict  for  Che  defendants,  being  In  the 
nature  of  n  demurrer  to  the  evidence,  op- 
erated as  an  admii'Blon  on  tbe  part  of  tbe 
defendants,  not  only  of  every  fact  proved, 
bat  of  every  Inference  favorable  to  tbe 
plaintiff  fairly  arising  from  the  evidence. 
And  in  determlnlng.tbe  propriety  of  such 
request  conflicting  evidence  cannot  be 
considered.  Conflicts  in  tbe  evidence  are 
proper  matters  fur  the  Jury,  and  cannot 
be  settled  by  the  court  on  demurrer,  it. 
then,  there  was  any  evidence  In  tlie  ease, 
having  a  substantidt  tendency  to  Bustain 
the  plaintiff's  cause  of  action,  It  was  tbe 
duty  of  tbe  court  to  submit  it  to  the  Jury. 
The  evidence  shows  that  the  plaintiff,  at 
the  time  be  was  Injured,  was  a  boy  about 
16  years  of  age,  and  tbat  he  then  had  been 
working  for  the  ddendants  about  3  yearn. 
There  were  at  the  time  In  the  defendants* 
shop  two  boring  machines  and  five  match- 
ers and  stickers.  The  plaintiff  was  work* 
ing  on  one  of  the  boring  machines,  his  ma- 
chine being  about  12  feetfrnm  the  matcher, 
in  the  gearing  of  whicb  bis  band  was 
caught  and  Injured.  Tbe  cogwheels  and 
gearing  of  tbat  machine  were  covered  and 
protected  only  by  a  sheet-Iron  cover, 
which  was  net  over  them,  but  not  faa- 
tened,  and  liable  to  be  knocked  off  or 
moved  out  of  place  by  anything  bitting 
or  pnshinii  against  It.  The  evidence  tends 
to  show  that.  Just  prior  to  the  Injury,  the 
plaintiff  and  a  boy  with  whom  he  waa 
working  went  out  and  got  a  truck,  and 
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placed  It  by  the  boring  maclilDe  wbicli 
they  were  working.  While  It  was  atantl- 
Ing  there,  one  of  the  boyu  who  were  wurk- 
iDg  the  other  mncblae  came  over  and 
stole  one  of  the  stakee  uot-or  tbeplaln tin's 
track,  and  carried  It  off,  and  Btipped  It  un- 
der hlB  machine,  whiab  was  Btandloic  be- 
tween two  of  the  mntchera.  The  plointifT 
thereupon  followed  the  boy  who  hnd  taken 
away  the  stake,  goinKi  0.8  he  teatlfled,  not 
on  a  run,  but  on  a  fast  walk.  The  place 
where  the  stake  had  been  pat  was  abont 
three  feet  from  the  matcher,  and,  as  the 
plnlutUt  was  near  the  matcher,  the  floor 
at  that  plaee  being  slippery,  bis  foot 
slipped,  and  be  threw  oat  bis  hand,  and 
hit  the  coTerover  the  cogwheels,  knocktug 
it  ntr,  and  catching  bis  band  on  the  cogs, 
and  thereby  receiving  the  Injury  com- 
plained of.  We  think  It  clear  that  this 
evidence  tended  to  show  negligence  on 
the  part  of  tbe  defendants  In  the  matter 
of  adequately  guarding  and  covering  the 
gearing  of  the  matcher,  so  as  to  make  It 
reasonably  safe  lor  employes  who  might, 
in  the  performance  of  thetr  duties,  have 
occasion  to  be  In  the  vicinity  ol  that  ma- 
chine. It  cannot  be  doubted  that  if  the 
coveroTer  thectvwheelshad  heenfastened 
in  some  way,  as  It  probably  might  have 
been,  the  Injury  to  tbe  plaintiff  would  not 
have  happened.  It  was  therefore  a  futr 
question  for  the  Jury  whether  tbe  cog- 
wheels were  so  protected  as  tu  furnish  the 
employes  of  the  defendants  a  reasonably 
safe  place  In  which  to  dothelr  work.  The 
slippery  condition  of  the  floor  at  that 
point  Is  also  to  be  considered  tn  tbe  same 
CDoneetlon.  It  la  trne  that  the  d^mdants* 
conduct  Id  allowing  their  floor  to  become 
slippery  at  that  point  is  not  charged  in  the 
declaration  as  neallgence,  and  it  cannot 
therefore  be  relied  upon  as  a  substantiTe 
ground  for  recovery.  Bat  It  is  manlfratly 
a  elrenmatance  to  be  taken  Into  account 
Id  determining  whether  the  defendants  ex- 
ercised dne  care  in  covering  and  geardlng 
thrtr  machinery.  If  by  reason  of  tbe  slip- 
pery condition  ol  thefloorthere  was  great- 
er danger  of  employes  losing  their  footing, 
and  failing  against  tbe  machine,  there 
was  greater  occasion  forcare  and  diligence 
in  so  guarding  the  machinery  as  to  make 
It  safe  for  their  workmen  to  be  about  It. 
Bat  the  principal  contention,  as  we  under- 
stand It,  Is  that  tbe  evidence  establishes 
contributory  negligence  on  tbe  part  of  the 
plalntin  of  such  a  character  as  should  be 
held  to  bar  his  right  to  recover.  If  he 
were  proved  to  bave  been  guilty  of  negli- 
gence per  OS,  and  which  conld  be  pro- 
nnnmted  aueh  as  a  legal  conclustnn,  and 
not  as  a  mere  deduction  from  theevldence. 
there  might  be  much  force  In  tbe  conten- 
tion. But  whether  he  was  negligent  or 
not  was  a  question  of  fact,  and  there  is  no 
such  clear  and  Indlspntable  evidence  of 
n^ltgence  contributing  to  the  Injury  as 
would  have  lustlfled  the  conrt  in  holding 
that  negligence  was  proved,  and  in  in- 
structing the  Jury  00  that  basis.  The 
matter  was  properiy  left  to  the  Jury  to  be 
determined  as  a  question  of  fact.  There 
was  no  contention  in  either  the  circuit  or 
appellate  conrt  that,  it  the  evidence  was 
satficlRut  to  require  a  submission  of  the 
ease  to  the  Jury,  their  finding  was  not 


Justified.  The  only  point  made  on  motion 
for  B  new  trial,  or  In  the  appellate  court, 
or  here,  Is  that  tbe  trial  court  erroneously 
refaited  to  tahetbe  ease  from  the  Jury,  und 
direct  a  verdict  for  the  d^eudauts.  As 
that  point.  Id  our  opinion,  Is  not  wril 
taken,  and  as  no  other  error  Is  assigned, 
It  follows  necessarily  that  tbe  Judgment 
of  the  appellate  court  must  be  afflnued. 


NORTHWESTERN  BREWINQ  00.  v. 

MANION.* 
(Supreme  Court  of  IlUnois.    May  9,  1883.) 

BBVIBW  Oir  APFBAL— ACTIOM-  FOB  RXMT — RkS 

Jddicata. 

1.  Under  2  Starr  &  G.  St.  c.  110,  S  88.  vhidi 
provide*  that  flndlngs  ot  fact  made  by  the  ap- 
late  court  diall  be  final,  the  only  question  to 
determined  by  the  supreme  court  apon  ap- 
peal from  a  judgment  based  on  findiOKs  made 
by  the  appellate  court  is  whether  the  facts 
found  justify  the  judgment 

2.Iq  an  action  for  rent,  a  finding  that 

ftlaintiff  and  defendant  executed  a  lease  provid- 
ng  for  rent  at  a  tpeclfled  rate;  that  defendant 
entered  into  possesion  under  tbe  lease,  and 
paid  rent  for  four  months;  that  he  failed  to 
pay  rent  for  the  next  two  months;  that  he  was 
sued  therefor,  and  defended  the  suit  on  the 
same  grounds  set  up  in  the  present  suit,  and 
that  judgment  was  rmdered  against  him,  which 
is  still  in  full  force,-^  sufiBcient  to  jostifr  a 
judgment  against  the  defendant  fbr  rent  for  the 
resldoe  of  the  term. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Tbe  facts  fully  appear  In  the  following 

statement  by  CRAIG,  J.: 

TblH  waB  an  action  of  debt  brought  by 
John  Manlon,  the  appellee.  In  tbe  superior 
court  ot  Cook  county  against  the  North- 
western Brewing  Company  on  a  lease  to 
recover  several  Installments  of  rent  claimed 
to  be  due  thereon.  To  the  declaration  the 
defendant  pleaded  nil  debit  and  several 
special  pleas,  upon  which  lasne  was  formed. 
The  parties  by  agreement  waived  a  Jary, 
and  a  trial  was  bad  before  the  court,  and 
upon  the  evidence  Introduced  the  court 
fuuud  the  issues  for  the  plaintiff  asfollows: 
"That  the  defendant  owes  and  Is  indebted 
to  the  plaintiff  In  the  sum  of  f21,2tM>,  and 
assess  the  plain  tiff's  damages  at  the  sum 
of  $^,300.  Thereon  Judgment  was  entered 
as  follows:  'That  theplalntlff  dohaveaud 
recover  of  and  from  the  defendant  his  sal  j 
debt  of  $21,380;  also  his  said  damages  of 
92,300,  In  form  as  aforesaid  by  tbe  court 
found  due  and  asnessed,  together  with  the 
costs  and  charges.  It  Is  further  ordered 
that  said  debt  be  discharged  upon  thepay- 
menttrf  the  damages, interest  thereon,and 
costs  of  suit.'"  The  defendant  appealed 
to  tbe  appellate  court,  where  the  Judg- 
ment was  reversed,  and  the  following 
Judgment  entered:  "It  Is  further  adjudged 
and  considered  by  tbe  court, from  thefacta 
found  from  said  transcript  ut  record,  that 
appellee  should  have  Judgment  entered  in 
his  favor  In  this  court  against  appellant 
fur  the  several  Installments  of  rent  de- 
clared for  in  hlH  declaration  In  this  cause, 
and  amounting,  as  herein  found  by  the 


■Reported  itj  XjuuIs  Boiaot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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eonrt.  to  the  sdm  of  twenty-roar  bniidred 
($2,400)  dollars,  as  hla  debt,  togetber  with 
lawful  Interest  tbereon  op  tu  the  prenent 
tlaie»  amounting  to  the  sum  of  two  bnn- 
dred  and  stxty-alx  ($266)  dollars,  as  his 
damaiees  forthe  detentlim' of  hlsnald  debt. 
It  Is  therefore  considered  aad  adjudged  by 
tbeconrt  that  the  said  John  Manion,  Hp< 
peUee,dn  have  and  recover  of  and  from  the 
Northwestern  Brewing  Company,  appel- 
lant, the  snro  of  two  thonsani)  six  hundred 
and  sixty-six  ($^.666)  dollars,  In  form  as 
aforesaid  found  dae,  together  with  bis 
costs  Id  tbls  behalf  expanded,  to  be  taxed, 
and  that  be  bare  execution  Issued  by  the 
clerk  of  this  conrt  therefor."  Upon  the  re- 
versal of  the  Judgment  theappeUate  court 
made  a  special  finding  of  fucte,  and  lneor> 
porated  tbe  tacts  as  found  In  Its  final  Judg- 
ment, as  follows:  "That  by  a  certain  In- 
dentore  of  lease  and  agreement  In  writing 
dated  tbe  27th  day  of  March,  A.  O.  ISUO. 
duly  executed  and  delivered  by  appellant 
to  appellee.  In  and  by  which  said  Inden- 
ture of  lease  and  agreement-in  writing  ap< 
pellaut,  Id  confilderaiion  ol  tbedemlslnz 
and  leasing  by  appellee  toappellant  of  cer- 
tain premlsoa  In  tbe  city  of  Chlcaso.  coun- 
ty ol  Cook,  and  state  of  llUuuis,  and 
IcDown  and  described  aelnllows,  to  wit, 
*  the  first  floor  of  a  part  ol  the  premises 
situfltn  and  known  as  No.  7  Dearborn 
street,'  from  the  1st  day  ol  April,  A.  D, 
3890,  to  the  80th  day  of  April,  A.  D.  1901, 
appellant  covenanted  and  agreed  tf>  pay 
appellee  as  rent  for  said  demised  premises 
the  sum  of  twenty-one  thousand  two  bun- 
drad  and  eighty  (f  21,280)  doUars  for  said 
term,  payable  In  monthly  Installments  ot 
one  hundred  and  sixty  (fl60)  dollars  each 
for  each  month  of  said  lease.  In  advance, 
npou  the  1st  days  ot  each  and  every  month 
of  said  term  ot  lease  aforesaid.  That  ap- 
petlant  entered  upon  said  lease,  and  paid 
to  appellee  the  Inatallmeuts  of  rent  re- 
Berved  laaaid  lease  for  themontbsof  April, 
May,  June,  and  July,  A,  0. 1890,  and  that 
appellant  made  d'^fanlt  in  the  payment  to 
appellee  of  the  InBtallments  of  rent  re- 
served in  said  lease  for  the  months  ot  Aa- 
gnst  and  September,  A.  0, 1890;  and  that 
appellee*  at  tbe  October  term,  A.  D.  1890, 
of  the  saperlor  court  of  Cook  eounty,  Illi- 
nois, Impleaded  appellant  in  an  action  of 
debt  to  recover  from  appellant  the  said  In- 
stallments of  rent  reserved  in  said  lease  for 
tbe  months  of  August  and  September,  A. 
D.1890;  and  that  appellant  was  duly  sum- 
moned, appeared  to  and  pleaded  in  such 
action,  and  defended  against  a  recovery 
and  judgment  against  It,  tbe  appellant.  In 
Bald  action, and  alleged  and  gave  evidence 
and  insisted  on  the  trial  of  said  cause  that 
beTore  said  September,  A.  D.  1890,  luHtall- 
ment  of  rent  accrued  and  was  due  upon 
said  lease;  that  appellant  bad.  by  the  fault 
of  appellee,  been  evicted  from  said  prem- 
ises In  said  indenture  ot  lease  mentioned, 
and  that  appellant  bad  surrendered  up 
said  premises  to  appellee,  and  that  said 
indenture  of  lease  was  not  the  deed  of  ap- 
pellant; and  thattbereupon  such  proceed- 
ings were  had  In  said  cunHe  as  that  after- 
wards, to  wit,  at  tbe  November  term,  A. 
D.  iH91,  of  said  superior  court,  a  Judgment 
was  rendered  by  said  superior  court 
against  iapp^llant  for  the  auq  ut  three  hun- 


dred and  twenty  ($820)  dolldrs,  being  for 
the  said  August  and  September,  A.  D.  1890. 
iustallments  of  rent  due  and  accruing  un- 
der and  by  v^tue  otsaid  indenture  of  lease 
aforesaid,  and  which  salil  Judgment  of  the 
said  saperlor  court  still  remains  nnrfr. 
versed.  The  couct  further  finds  from  the 
evidence  in  said  transcript  of  record  in  this 
cause  that  the.  several  'defenses  of  non 
factum,  eviction,  and  surrender  which 
were  Interposed  and  are  pleaded  and  set 
forth  In  tbe  several,  pleas  ot  appellant  In 
tbls  cause  in  bar  ol  a  recovery  and  Judic- 
meht  against  appellant  for  the  severaHn- 
stuUments  of  rent  sued  for  la  this  action 
are,  and  each  of  them  are.  the  aame  ma^ 
tere  and  defenses  In  fact  which  were  there- 
tofore  Interposed,  tried,  UtlKated,  and  de- 
termined against  appellant  Intbesald  suit 
in  the  said  superior  court  brought  by  ap- 
pellee against  appellant  to  recover  from 
appi^lant  the  said  Angust  and  Septemtier. 
A.  D.  1890,  installments  of  rent  aJEureBsld, 
and  which  resulted  In  a  Judgment  against 
appellant  at  the  November  term,  A.  D. 
]iif91.  of  tbe  said  superior  court,  aforesaid, 
and  that  the  several  defenses  of  non  est 
laetum,  eviction,  and  surrender,  pleaded 
and  set  forth  in  tbe  several  pleas  of  appel* 
lantin  tbepresent  action,  became  and  were 
merged  in  the  same  Judgment  so  rendered 
as  aforesaid  against  appellant  for  the  re- 
cuvery  of  said  August  and  September.  A. 
D.  1890.  Installments  of  rent  aforesaid,  and 
that  appellant  is  precluded  and  estopped 
from  setting  up  said  defenses  In  bar  ot  this 
action.  The  court  furtAier  finds  that  at 
the  time  of  the  curameneeraent  o!  the  presi^ 
eat  suit  by  appellee  In  the  court  below 
there  was  and  Jb  now  dne  and  owing  from 
appellant  to  appellee,  nnder  said  Indenture 
of  lease  aforesaid,  the  ioetallments  ot  rent 
for  the  months  of  October,  November,  and 
December,  1890,  and  the  months  of  Jan- 
uary. February,  March,  April,  May,  June, 
July,  Angnat,  September.  October,  Novem- 
ber, and  December,  1891.  amounting  to  the 
sum  of  twenty-four  hundred  (f 2,400)  doj- 
lare.  and  that  the  same  is  due  and  unpaid, 
and  that  appellant  is  owing  to  apiwUee 
several  Installments  of  rent  last  mentioned, 
and  that  appellee  is  entitled  to  nicover 
from  appellant  said  Installments  of  rent, 
amounting  to  92,4U0,  with  interest  at  6  per 
cent,  from  time  each  Installoient  becsine 
dne  under  the  lease,  n  mounting  to  f  2M.* 

Knight  &  Brown,  for  appellant.  Nelson 
Monroe,  for  appeUee. 

CRAIQ..J..  (after  stating  tbe  tacts  as 
above.)  As  appears  from  the  foregoing 
statement,  the  apppllatecoartrereraedtbe 
Judgment  of  the  superior  court,  and  In- 
corporated In  its  Judgment  a  finding 
ot  the  facts.  Section  88  of  the  practice 
act  (2  Starr  ft  C.  p.  1842)  proTldea:  "If 
any  final  determination  of  any  cause  as 
apeclQed  In  the  preceding  sections  shall  be 
made  by  tbe  appellate  court  as  tbe  result 
wholly  or  In  part  of  tbe  finding  otthefaets 
concerning  the  matter  In  cfintroversy,  dif- 
ferent fruni  the  finding  of  the  court  from 
which  SQch  cause  was  brought  by  appeal 
or  writ  of  error,  It  shall  be  tbe  duty  ot 
such  appellate  court  to  recite  In  Its  final 
order.  Judgment,  or  decree  th«  tacts  as 
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foand,  and  tbe  JudKment  of  the  appellate 
conrt  aball  beflnuland  coneioBlve  an  to  all 
matters  of  fact  Id  controTerey  in  said 
eauae."  Uoder  this  section  of  tbe  statute 
we  are  not  at  liberty  to  rerlew  tbe  facta 
found  by  the  appellate  court,  and  Incor- 
pnrated  Id  Us  flDalJodKtneDt,bDt  the  JudK- 
meat  ut  the  appellate  court  Is  conclusive 
as  to  all  matters  of  fact  in  coDtroveray  Id 
tbe  case.  The  only  question  to  be  deter- 
mined Is  whether  tbe  judgmeDt,  eoDcedlng 
the  (acts  aa  found  to  be  correct,  was  au- 
thorlied  by  the  facta  aa  found  by  theappel- 
late  court.  Dpon  this  question  there  can 
be  no  (rronnd  of  eontroTorsy.  From  tbe 
finding  It  appears  a  lease  was  executed  by 
tbe  parties  proridlng  fur  tbe  paymeDt  of 
rent  at  a  specified  rate  and  at  a  specified 
time;  that  appellaDt  entered  Into  posses- 
sion of  the  premlsea  nnder  tbe  lease;  paid 
rent  for  loar mouths;  tbatappsllant  tailed 
to  pay  rent  for  August  and  September, 
1890;  that  he  waa  sued  by  appellee  In  the 
superior  court  of  Cook  county  for  tbn  rent 
thus  due;  that  appellant  appeared  and  de- 
fended the  action,  setting  op  the  same  de- 
fenses relied  upon  In  this  action;  that  tbe 
evidence  was  heard,  and  a  Judiement  ren- 
dered agalnaC  appellant,  which  t»  atlll  In 
full  force.  The  court  also  found  that  at 
the  time  of  the-  commencement  of  this  ac- 
tion there  was  due  and  owing  from  appel- 
lant to  appellee  on  the  lease  tbe  amount 
for  which  a  Judgment  was  entered.  These 
facts  fully  sustain  the  Jadgment  of  the  ap- 
pellate conrt. 

It  la  claimed  In  the  argument  of  connsel 
that  the  court  erred  In  denylnir  bis  appli- 
cation to  exclude  plaintiff's  evidence  from 
tbe  court  after  plaintiff  had  closed  his  case. 
Where  tbe  appellate  court  reverses  tbe 
Judgment  of  tbe  circuit  court,  and  incor- 
porates a  fladlng  of  facts  In  Its  judgment, 
as  was  the  case  here,  we  can  only  look 
to  tbe  facta  as  found  by  the  appellate 
court.  Regarding,  therefore,  the  facts  In- 
corporated Id  tbe  Judgment  uf  tbe  appel- 
late court  aa  the  facts  established  by  the 
evidence  before  the  superior  court,  tbe  su- 
perior court  did  Dot  err  Id  orerrullDg  the 
demurrer  of  appellant  to  the  evidence,  as 
It  was  sufficient  to  authorlsejudgment  for 
the  plaintiff. 

It  is  also  claimed  that  the  damages  are 
excessive.  We  bavecarefully^xamlned  the 
facts  found  by  tbe  appellate  court,  and, 
without  setting  out  these  facts  indetall.lt 
fssuttlctent  to  say  that,  in  our  opinion, 
the  amount  of  the  Judgment  ia  fully  aua- 
talned  by  these  facts. 

It  tsalso  claimed  that  the  superior  court 
admitted  Improper  evidence.  No  error  In 
this  regard  has  been  pointed  out  In  the  ar- 
gument, and  we  have  discovered  none. 
The  Judgment  of  the  appellate  court  will 
be  affirmed. 


(145  111.  115) 

SAUR  T.  FBRRIS  et  aU 
(Supreme  Oourt  of  Illltiola.  May  9.  18B3.) 
SpBCIFIO  I^SBFOBIWA         Bqditt  Fracticb. 
Where,  in  a  suit  for  spedflc  performance 
of  a  contract  few  the  sale  of  land,  It  appears 


■  Reported  by  Loois  Boiaot,  Jr.,  KsQ.,  of  the 
Chicago  bar. 


that  the  vendor  had  conTered  the  land  to  an 
innocent  third  person,  and  that  the  vendee 
knew  that  fact  before  he  began  his  snit,  it  is 
proper  for  the  court  to  dlsmisB  the  suit  alto- 

f ether,  leaving  the  vendee  to  his  remedy  at  lav 
or  damages. 

Appeal  from  circuit  court.  Cook  county; 
O.  H.  HortOD,  Judge. 

Bill  by  Prudence  B.  Saur  against  U. 
B.  Ferrte  and  others  to  enforce  apeelflc 
performance  uf  a  contract  for  the  sale  of 
land.  BUI  dismissed.  Complainant  ap- 
peals. AfBrmed. 

Bleb  A  Stone,  for  appellant.  Ira  W. 
Bnell,  for  appelleefl. 

BAILEY,  C.  J.  This  was  a  bill  In  chan- 
eery,  brought  by  Prudence  B.Sanragalnst 
Uriah  B.  Ferris,  Robert  A.  Brown,  and 
Cbarles  U.  Jackson,  to  enforce  the  specific 
performance  of  a  contract  entered  Into 
by  Brown,  through  Ferris,  as  his  agent, 
for  the  sale  and  conveyance  to  the  com- 
ptainant  of  slot  of  land  situate  on  the 
northeast  comer  of  Seventy-Eighth  street 
and  Bond  avenue,  Chicago.  The  defend- 
ants appeared  and  answered,  and,  tbe 
cauae  being  beard  on  pleadings  and 
proofs,  a  decree  was  rendered  dlsmlsalng 
tbe  bill  at  tbe  complainant's  costs  for 
want  of  equity.  To  reverse  that  decree 
the  complainant  baa  now  brought  the 
record  to  tbis  court  by  appeal. 

The  tacts  appearing  by  the  pleadings 
and  proofs  are  these:  Brown,  who  Is  a 
resident  of  Denver,  Colo.,  being  the  owner 
of  tbe  property  In  controversy,  and  being 
desirous  of  making  a  speedy  sale  of  It. 
employed  and  authorized  Ferris,  who  re- 
sided near  the  property,  and  also  tbe  firm 
uf  Bowes  &  Cmlckshank,  real-estate  deal- 
ers doing  business  In  Chicago,  to  sell  It. 
In  March,  1889,  at  very  near  tbe  samQ  time, 
each  of  these  ugenclea  negotiated  a  con- 
tract for  the  sale  of  the  property,  and  ex- 
ecuted to  the  respective  purchasersa  mem- 
orandum of  the  sale  In  writing.  Bowes 
&  Cruk-kshank  sold  to  Jackson,  and  Fer- 
ris to  tbe  complainant.  Tbe  memoran- 
dum given  by  Bowes  &  Crulckshank  to 
Jackson  bore  date  March  9, 1SS9,  and  was 
placed  on  record  March  16, 1K89,  while  the 
one  given  by  Ferris  to  tbe  complainant, 
and  which  she  now  seeks  to  bavespeclfl- 
calty  enforced,  bore  date  March  12,  1889, 
and  was  placed  on  record  March  18,  lKtJ9. 
That  memorandum  was  as  follows: 
"Windsor  Park,  Ills.,  Mch.  12.89.  This 
niemorundum  Is  to  say  that  I,  Drlab  B. 
Ferris,  as  agent  of  R.  A.  Brown,  agrees 
to  sell,  and  Prudence  B.  Saur  agrees  to 
buy,  lot  on  the  N.  E.  coraer  of  Bond 
avenue  and  Seventy -Eighth  street,  having 
frontage  of  137  feet  on  Bond  tiiid  100  feet 
on  Seventy-Eighth,  for  the  sum  of  two 
thousand  dollars  f$2,000)  cash,  paying 
aa  earnest  money  the  sum  of  9100,  and 
balunce,  fl,900,  in  thirty  days,  or  as  soon 
as  the  abstract  and  deed  can  be  furniahed. 
If  the  second  party  should  tail,  the  said 
earnest  money  to  be  retained  as  liqui- 
dated damaf^es,  and,  If  first  party  should 
fail,  the  said  earnest  money  to  be  re* 
turned.  To  retain  perraltdlon  to  remove 
tbe  sand  when  ridewalk  Is  to  bo  laid. 
Crlah  B.  Ferris,  Agent.  P.  B.  Saur." 
Brown,  on  being  tuTormed  ol  what  hSi 
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agnitB  bad  done,  took  soch  xDeasareB  as 
he  conld  to  aicertain  which  purchaBer  was 
wntltled  to  priority,  and  ale*  eadeavored 
to  have  the  matter  comprumieed  between 
them.  Pelng  unable  to  get  the  matter 
settled,  and  being  Inlormed,  after  dili- 
gent Inqnlry,  that  Jaehaon's  cuotract  bad 
priority  both  aa  to  the  time  ol  Ita  actual 
axeeation  and  aa  to  the  date  of  Ita  being 
recorded,  he  executed  a  deed,  bearing  date 
Jane  21,  1889,  conveying  the  property  to 
Jackson.  On  the  19tb  day  of  September, 
1889,  which  was  nearly  three  months 
alter  thin  conveyance  was  made,  and 
alter  the  uoraplalnant  had  cooatraetlve, 
and,  aa  we  think  the  evidence  tenos  to 
abow,  actual,  notice  of  Its  exeevtlon,  the 
present  bill  was  filed. 

The  principal  controversy  at  the  trial, 
ao  far  as  the  facte  were  concerned,  was 
npt^n  the  question  whether  the  contract 
ol  sale  with  Jackson  was  prior  in  point 
of  time  to  the  complainant's  contract,  the 
contention  being  that  Boles  &  Orulck- 
shank,  having  learned  of  the  sale  made  by 
Ferris  to  tbecomplslnaBt,  auld  the  prop- 
erty to  Jackson,  and,  to  give  their  sate 
the  appearance  of  priority,  dated  It  back 
to  a  day  prior  to  the  sale  tothe  cumplaia- 
ant.  We  have  examined  the  evidence 
with  care,  and,  while  there  may  be  some 
circumstances  sufficient  to  lurnlsh  a  rea- 
sonable foundation  for  a  snapldon  that 
the  Jackson  contract  was  dated  hack, 
yet  we  are  of  the  opinion  tliat  the  strong 
preponderance  of  the  evidence  Is  the  other 
way.  At  all  events,  no  tenable  ground 
Is  shown  for  setting  aside  the  finding  of 
the  chancellor,  who  saw  and  beard  the 
witnesses,  and  who  was,  consequently, 
in  a  better  position  to  Judge  of  their  rel- 
ative credibility  than  we  can  be.  Aa- 
aumtng,  then,  that  the  chancellor  was  cor- 
rect In  his  findings  as  to  tbe  facts,  it  te 
manifest  that  no  case  is  made  out  for  the 
apeeiflc  enforcement  of  tbe  complainant's 
contract.  Jackson's  purchase  being  prior 
in  point  ol  time,  bis  equitable  right  to  a 
conveyance  wan  paramount,  and  Brown, 
baving  conveyed  to  him,  an  he  was  both 
legally  and  equitably  bound  to  do, cannot 
t>e  compelled  to  convey  to  the  complain- 
ant. Where  It  la  out  of  the  power  of  the 
defendant  to  perform  the  agreement,  such 
fact  necesaarlly  cunatttntes  .  a  sufficient 
reason  why  the  court  should  refuse  to  de- 
cree specific  performance;  that  Is,  to  enter 
a  decree  which  would  be  nugatory,  be- 
en nse  of  the  ImpoBsiblUty  of  enforcing  Its 
execution.  And  thla  Is  the  case  although, 
the  defendant  may  have  been  In  a  altaa- 
tlon  to  carry  out  tbe  contract  when  he 
entered  Into  It,  but  has  afttrwards  de- 
prived himself  of  the  Bhitlty  to  do  It  by 
bis  own  voluntary  and  wrongful  act.  If, 
for  instance,  A.,  after  entering  Into  a  valid 
agreement  to  sell  and  convey  land  to  B., 
should  convey  It  to  C,  who  Is  a  bona  fide 
purchaser  for  value  and  without  notice, 
A.,  by  depriving  hlmsell  of  the  power  to 
lalfiU  his  agreement  with  B.,  deprives  B. 
ol  the  right  to  a  decree  lor  spet-lQc  per- 
formance. Wat.  Hpec.  Perf,  §  126;  Pom. 
8pec.  Peri.  S  '/M;  JPry,  Spec.  Peri.  $  969. 
And  it  is  equally  true  where  the  incapacity 
to  periorm  arises  from  a  conveyance  to 
another  party,  who,  though  having  no-. 


tiee  of  the  complainant's  contract,  taaa- 
the  prior  right  to  a  conveyance.  Tbe  re- 
fusal of  tbe  court  to  decree  specific  per^ 
furraance  was  therefore  clearly  right. 

But  it  Is  contended  thatthecoort should 
have  retained  the  bill  for  the  assessment 
ol  damages.  The  rule  is  well  settled  that, 
where  the  defendant's  Incapacity  to  per- 
form the  contract,  thongh  caused  by  his 
own  act,  as  by  his  conveyance  to  a  bona 
fide  purchaser,  is  known  to  the  complain- 
ant at  the  time  of  bringing  suit,  tbe  bill 
will  not  be  retained  for  the  aaaessment  of 
damages,  but  will  l)e  dismissed,  leaving 
tbe  complainant  to  bis  legal  remedy  for 
their  recovery.  Kennedy  v.  Haselton,  13K 
V.  a  667,  9  Hup.  Ct.  Bep.  202;  Doan  v. 
MauEey,  88  111.  227;  Stickney  v.  Goudy,  182 
111.  218.  23  Sup.  Ct.  Bep.  1084.  Butthe  com- 
plainant insists  that  In  point  of  fact  at 
tbe  time  she  filed  her  bill  she  had  no 
knowledge  that  the  premises  had  already 
beni  conveyed  to  Jackson.  In  her  tasti- 
monj  sbe  assumes  to  deny  that  she  had 
such  knowledKS,  either  at  the  tlmeof  filing 
,  the  bill  or  at  date  of  the  hearing;  but, 
when  her  testimony  is  taken  all  together^ 
her  real  meaning  seems  to  be  that  she  did 
not  know  or  believe  that  a  valid  convey- 
ance bad"  been  executed,— that  Is.acunvey- 
ance  which  would  prevail  as  against 
what  she  snppoaed  to  be  her  paramount 
right.  But  in  her  bill  she  alle^  that 
Brown  had  pretended  to  sell  the  premises 
to  Jackson,  and  had  pretended  to  sur- 
render tbe  same  to  the  use  of  Jackson,  his 
heirs  and  asaigns,  aad  that  Jackson  had 
been  admitted  upon  such  surrender;  and 
then  alleges  that  Jackson,  at  the  tliue  be 
paid  the  purchase  money,  bad  aome  no- 
tice of  her  equitable  rlgbts.  These  alle- 
gations,  taken  in  connection  with  all  tbe 
other  evidence  in  the  case,  In  our  opinion 
fully  warrants  the  conclusion  Chat  at  the 
date  of  filing  tbe  bill  the  complainant  had 
full  knowledge  that  the  premises  hud  been 
conveyed  hy  Brown  to  Jackson,  so  as  to 
be  placed  beyond  the  reach  of  a  bill  tor 
specific  fterformance.  We  chink  the  decree 
is  sustained  by  tbe  evidence,  and  it  will 
therefore  be  affirmed. 


a«  m.  9D 

liAWBENOB  et  al.  v.  JiAYTGS  et  sL^ 
(Supreme  Court  of  IlUndi.  May  9,  188S.) 
Bbokib— 8alb  or  Lamd— Fbaod. 
A  broker  negotiated  a  sale  of  plaintiff's 
land  to  defendant,  but  had  the  deed  made  cat 
to  a  third  person,  who  afterwards  couv^ed  to 
defendant.  A  few  weeks  after  the  Bale  de- 
fendant agreed  to  let  the  brok^  sell  the  land 
for  him  at  an  advance,  the  profitB  to  be  equally 
divided  between  them.  Plaintiff  did  not  know 
at  the  time  of  the  sale  that  defendant  was  the 
purchaser,  and  there  was  then  np  arrangement 
or  nnderatanding  between  defendant  and  the 
broker  as  to  any  resale  of  the  property  or 
division  of  the  pn^ts.  HtU,  that  there  was 
nothing  In  the  transaotion  In  fraud  of  plalntlfl. 

Appeal  from  circuit  court,  Cook  aoanty; 
O.  H.  Horton,  Judge. 

Bill  l>y  Otis  B.  Glover  attd  Cbartes  H. 
Lawrence  against  Beabon  P.  Laytou  and 


'  Keported  by  Louis  Boisot,  St,,  'Bsq.,  of  the 
Qblcago  baa. 
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others  to  eotorce  a  trtist.  Bill  dlsmlnwd. 
GompIalnantH  appeal.  Affirmed. 

Marston, Augur  &Tutt]e,for  appellaats. 
Peckbam  &  BrowD,  for  appellees. 

BAILEY,  C.  J.  This  was  a  bill  In  chan- 
cery brouRbt  by  OtlB  R.Gloverand  Charles 
H.  Lawreace  affainiit  Beoben  P.  Lay  tun, 
John  A.  Farwell,  and  Horace  U.  Norton, 
praying  fur  a  decree  declaring  that  defend- 
ant Farwell  held  the  title  tocertaln  land  In 
trnst  lor  the  complalnantB,  and  ordering 
Its  reconveyance  to  them, and  forother  ro- 
IM.   Defendants  Laycon  and  Farwell  a p- 

g eared  and  answered,  and,  the  caase  being 
eard  on  pleadings  and  proofs,  a  decree  was 
entered  dlsroluslng  the  bill  at  the  complain- 
ants' costs, for  want  nl  eqalty.  From  that 
decree  the  complainants  bare  appealed  to 
this  court.  The  facts  appearing  by  the 
rf>cord  are  In  substanre  as  follows:  On 
tbe20tb  day  of  July,  ]»86, 1.ewrence  was 
the  owner  of  a  tract  of  land  containing  19 
acres,  situate  near  the  village  of  Washing- 
ton Helghta,  Conk  coonty,  which  he  was 
destroas  of  selling.  Glorer  seems  to  have 
bad  some  Interest  In  the  land,  bat  the  na- 
tore  and  eitentof  fats  Interest  la  not  mate- 
rial. Lay  ton  was  then  a  real-estate 
broker  residing  at  Washington  Heights, 
and  was  famlUar  with  the  values  of  real  es- 
tate and  with  real-estate  transactions  in 
that  neighborhood,  fie  and  Lawrence 
were  well  acquainted  and  ua  friendly 
terms.  Shortly  prior  to  the  date  above 
mentioned,  Lawrence  told  Layton  that  he 
would  sell  his  19-acre  tract  for  f 300  per 
acre,  and  Layton  afterwards  reported 
that  be  had  found  a  purchaser  at  that 
price,  the  terms  of  sale  to  be,  9200  payable 
when  the  pnpwa  were  signed,  9LSSi5  on  the 
deliverj  of  the  deed,  and  the  residue  In 
three  annaal  Installments,  secured  by  the 
notes  of  the  purchaser  and  a  deed  of  ernst 
npon  the  premlseeconveyed.  These  terms 
were  accepted  by  Lawrence,  and  It  was 
agreed  between  him  and  Layton  that  the 
latter  should  receive  9200  as  bis  commis- 
sions for  making  the  sale.  The  name  of 
the  purchaser  was  given  by  Layton  aa 
Horace  H.  Norton,  and  Lawrence,  as  be 
elalms,  asked  Layton  who  Norton  was, 
to  which  Layton  replied  that  be  knew 
nothing  about  him  except  that  he  was  en- 
gaged In  the  railroad  business,  altbonigh 
he  was  In  factan  employe  ot  the  American 
Express  Company,  and  was  a  relative  of 
Layton.  A  contract  of  purchase  and  sale 
between  Lawrence  and  Norton  was  there- 
upon dnly  signed,  dated  July  20.  1886,  and 
In  due  time,  the  title  having  t>een  examined 
and  approved,  Lawrence  conveyed  the 
land  to  Norton,  and  received  tbecasb  pay- 
ments and  the  notes  and  deed  of  trust  se- 
curing the  resldne  of  the  purchase  money. 
During  tbe  whole  transaction  there  was 
no  personal  meeting  between  Lawrence 
and  Norton,  Layton  having  taken  the 
notes  and  deed  uf  trust  which  Lawrence 
had  prepared  to.  Norton,  and  obtained  bis 
execution  of  the  same,  and  he  himself  de- 
livered tbem  to  Lawrence,  together  with 
tbe  money  for  the  casta  payments.  In  ex- 
ehanftefor  tbe  deed.  Tbe  real  purchaser 
of  tbe  land  was  not.Nortun,  bat  Farwell. 
Layton,  as  it  seems,  did  not  go  to  Norton 


to  sell  tbe  land,  but  to  Farwell.  and  pro- 
posed to  bim  to  buy  It.  Farwell  claimed 
that  he  did  not  have  the  necessary  funds 
to  pay  the  entire  parebase  money  In  cash, 
and  that,  being  In  the  mercantile  business, 
he  did  not  wish  to  have  his  notes  tor  pur- 
chase money  outstanding.  He  according- 
ly consented  to  boy  the  property,  if  it 
could  be  so  arranged  as  to  enable  him  to 
fumtsb  the  money  for  tbe  cnsb  payments, 
nod  then  take  the  title  to  ttra  laud  subject 
to  a  mortgage  executed  by  some  other 
party  for  tbe  deferred  payments.  Layton 
thereupon  made  arrangements  with  Nor- 
ton to  take  tbe  title  in  his  name,  and,  after 
executing  the  notes  and  deed  of  trost  for 
snch  payments,  to  convey  the  land  to  Far- 
well.  This  arraugnment  was  carried  out, 
Farwell  (umlehlng  the  money  for  tbe  cash 
payments,  and  the  conveyance  was  made 
by  Lawrence  to  Norton,  and  he,  after  ex- 
ecuting to  Lawrence  the  notes  and  deed  of 
trust,  deeded  the  land  to  Farwell.  This 
latter  deedexpresseda  consideration eqoal 
to  9450  per  acre,  but  tbe  actual  considera- 
tion paid  by  Farw^  was  only  fSOO  per 
acre,  a  larger  nominal  consideration  being 
Inserted  in  the  deed  for  the  sole  purpose  of 
Influencing  the  market  price  of  the  land 
when  Farwell  should  wleb  to  dlaposeol  It. 
Farwell,  as  It  seems,  bought  the  land  as  a 
speculation,  and  the  evidence  shows  that, 
within  a  few  weeks  after  the  purchase 
was  consummated,  he  entertd  Into  an 
agreement  with  Layton,  in  anbstauee, 
that  Layton  shoald  takechargeof  tbe  land 
for  him  and  sell  It,  and  tbHt,lncaBeof  sate, 
Farwell  shouM  first  be  paid  tbe  full 
amount  of  his  Investment  and  8  per  cent. 
Interest  thereon,  and  that  the  prodts.over 
and  above  the  Investment  and  Interest, 
should  t>e  divided  eqnally  between  Mm 
and  Layton,  tbe  one-half  of  snch  profits 
to  be  received  by  Layton  in  full  of  his 
services  and  commissions  for  taking 
chargeot  and  selling  the  property.  Attlie 
time  tbe  decree  was  entered,  Farwell,  as 
the  evidence  tends  to  show,  had  paid  all 
the  purchase  money  notes  executed  by 
Norton,  but  no  sale  of  the  land  bad  been 
made  by  him  or  Ijayton. 

Tbe  theory  npon  which  the  bffl  is  framed 
seems  to  be  that  Layton.  though  em- 
ployed and  acting  as  tbe  agent  ot  Law- 
rence, and  tliat,  too.  upon  an  express  con- 
tract as  to  hla  compensation  for  his  serv- 
ices, was  really  purchasing  the  land  In 
part  for  his  own  benefit,  and  that  Far- 
well  was  not  only  cognlxant  of  that  fact, 
but  actively  aided  him  therein.  It  Is  snffi- 
clent  to  say  that  the  evidence  fails  to  sop- 
port  this  contention.  The  fact  that  the 
deed  from  Norton  to  Farwell  recited  a 
much  larger  consideration  than  that  for 
which  Lawrence  agreed  to  sell  the  land  Is 
fnliy  explained  by  the  evidence,  it  b^ng 
shown,  t»«yond  controversy,  that  the  ac- 
tual consideration  paid  by  Farwell  was 
only  9300  peracre.  But  the  ground  set  up 
by  Lawrence  in  his  bill,  upon  which  his 
claim  to  relief  Is  mainly  baaed,  la  that  Far- 
well  bought  the  land  In  controversy  in 
pursuance  of  an  agreement  between  him 
and  Layton,  by  which  Farwell  was  to 
advance  all  the  money  neeessary  to  pay 
tor  tbe  land,  and  was  to  bold  tbe  title  in 
tmst  tor  bimself  and  Layton,  and  to  ac^ 
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■count  to  Layton'forone>baIf  of  the  proflt* 
that  might  be  realized  from  the  transae- 
tlon.Laytoo  In  the  mean  time  to  pay  Far- 
well  interest  on  one-half  ot  the  purchase 
money.  It  can  Bcarcely  be  duuhted  that. 
If  the  case  thus  made  by  the  bill  were  sus- 
tained by  the  proof,  Lawrence  would  be 
entitled  to  relief.  An  affent,  while  In  the 
employ  ot  bis  principal,  cannot  act  for 
himself  in  respect  tu  tbe  same  matter,  nor 
will  he  be  permitted  to  make  a  proflt  (or 
his  own  benefit  out  of  the  business  which 
blR  principal  employs  blm  to  transact,  and, 
If  he  makes  profits,  he  cannot  liuld  tlieni, 
bat  mnst  account  for  them  to  his  prlncl* 
pal.  Forthermore.  U,  In  tbe  purchase  ol 
the  land  In  qneatlon.Farwell,  knowing,  aa 
tbe  evidence  show*  be  did,  that  Layton 
was  Lawrence's  agent,  entered  into  an 
■arrangement  with  him  to  buy  the  land 
ostensibly  for  himself,  but  really  fur  the 
Joint  benefit  of  himself  and  Layton,  the 
tranaactlon  was  such  a  fraud  upon  Law- 
rence as  would  enable  htm.  on  being  ap- 
prised of  it,  to  rescind  the  saleand  reclaim 
the  land.  But  the  erldenee  fails  to  sus- 
tain the  allegations  of  the  bill  in  thl8r»* 
spect.  There  Is  no  evidence  tending  to 
show  that.  In  negotiating  tbe  sale  of  the 
land,  Layton  reserved  any  profits  to  hlm- 
Melf,  beyond  the  agreed  commission,  or 
that  there  was  any  arrangement  by  which 
be  acquired  orwaa  to  have  anylntereac 
Id  tbe  land  or  the  profits  wbicb  should  be 
realised  upon  Its  sale  by  Farwell.  Far- 
well  Is  the  only  witness  who  testifies  on 
that  subject,  and  he,  being  pnt  upon  the 
stand  by  Lawrence,  testified  that  there 
was  no  arrangement  between  him  and 
Layton,  at  the  time  be  bought  the  land, 
by  which  Layton  was  to  share  in  the 
profits  which  might  be  realised  from  Its 
«ale.  or  even  a  suggestion  on  Iiayton*8 
■part  to  that  effect.  He  farther  testified 
that  the  arrangement  by  which  Layton 
was  to  take  charge  of  the  land  and  sell  If, 
«nd  receive  one-half  of  the  net  profits  for 
bte  commissions,  was  entered  loto  several 
weeks*  and  be  tblnka  about  two  months, 
■after  the  deed  from  La  wren  ee  was  execnt- 
•«d.  We  are  unable  to  see  any  improprie- 
ty In  such  subsequent  arraogement.  It 
was  a  matter  with  which  Lnwredce  bad 
no  concern,  and  which  would  in  no  event 

Mrejudlclally  affect  any  interest  of  bis. 
•ut  It  is  urged  that  tbe  arrangement, 
thoQgfa  Bobseqaent  to  FarwaH's  purchase, 
was  so  close  to  It  In  point  ol  time  that  It 
sbnnkl  be  deemed  to  be  a  part  of  tbe  same 
transaction.  Its  following  so  sooa  after 
tbe  pnrcbase  may  perhaps  ttrrnish  some 
l^ronnd  lor  a  bare  suspicion  that  it  was 
contemplated  by  tbe  parties  at  tbe  time 
the  negotiations  for  the  purchase  were  in 
progress.-  But  therelsnotbinff  In  tbeevl- 
4lenc0  whicb-would  warrant  the  court  In 
finding  thatsuch  wasthefact.  Indeed, the 
«vidence  bearing  upon  -  the  question  Is  all 
the  other  way.  We  are  unable  tu  see  that 
Lawrence  was  in  any  degree  prejudiced 
by  belnfi;  kept  In  Ignorance  as  to  who  the 
real  purchaser  cMt  hla  land  was.  He  re- 
•ceived  tbe  price  which  be  himself  put  upon 
the  land,- and' It  la.ont  disputed  that  the 
sum  thus  paid  blm  was  at  the  time 
its  fair  cash  value.  ■  Who  tbe  puirhaser 
-abonld  be  was  a  matter  of.  indlffersnce  to 
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him.  so  long  as  tb«  price  wMcb  be  asked 
was  paid  in  full,  we  are  of  the  opinion 
that  the  circuit  coort  decided  correctly  In 
holding  that  the  bill  was  not  sustained 
by  tbe  evidence,  and  Its-decree  dismissing 
the  bill  for  wantitf  equity  will  therefore 
be  affirmed. 

aa  111.  168) 
ANDBRSON  v.  OIAN  et  al.^ 
(Suprmu  Ooort  of  Illinois.    May  9,  lS03w) 

MOBTOAQB— TOREOLOSUHS— RbdBHPTIOM— 

Plbdob. 

1.  Where  a  mortgagee  pledgee  tbe  not©  and 
mortgage  to  secure  a  loan,  and  the  pledgee  fore- 
closes the  mortgage,  making  the  mortgagee  a 
party  defendant,  and  obtains  a  decree  fore- 
closing the  rights  of  all  the  defendants,  and  the 
pledgee  buys  the  propertr  at  foreclosure  sale, 
and  obtains  a  deed  therefor,  he  holds  title  free 
from  any  right  of  redemption  on  the  part  of  the 
mortgagee. 

2.  The  fact  that  the  mortgagee  failed  to  do* 
fend  the  suit  becanse  he  thonsht  it  related  to 
other  property  does  not  give  bun  any  right  to 
file  a  oJl  to  redeem,  where  his  mistake  waa  not 
caused  by  any  sets  or  representations  of  the 
pledgee. 

Appeal  from  appellate  court,  flrat  dis- 
trict. 

Bill  by  Peter  W.  Anderson  against  Sven 
O.  Olin  and  Andrew  O.  Lludblad.  Defend- 
ants obtained  a  decree,  wbicb  was  af- 
firmed by  tb«  ttm>ellate  court.  Complain- 
ant appeals.  Affirmed. 

Frank  F.  Heed,  for  appellant.  Blonke  it 
Chytrans,  lor  appellees. 

BAILEY.  C.  J.  This  la  an  appeallroraa 
Judgment  of  the  appellate  court  affirming 
a  decree  of  the  superior  court  ot  Cook 
county  sustaining  a  demurrer  to  a  bill  In 
chancery,  and  dismissing  the  bill  at  tbe 
complainant's  costs  for'  w'ant  of  equity. 
The  tacts  disclosed  by  the  btll  are  snb- 
Btantlally  these:  On  the^tb  day  of  Janu- 
ary, IBSS,  Prans  Wallonateln;  being  indebt- 
ed to  Peter  W.  Anderson,  the  present  com- 
plalnact.  In  tbe  sum  of  i9],34e,  executed  to 
Anderson  his  four  promlsflof'y  notes,—- 
three  for  the  sum  uf  f 3^.(56  each,  and  pay- 
able, respectively.  In  13  months,  iSniontbs. 
and  3  years  after  date;  the  fourth  note 
being  for  9146,  and  payable  on  or  before 
18  months  after  date;  all  bearing  Interest 
at  the  rate  of  8  per  cent,  per  annum,  pay- 
able semiannually.  Tosetiuretbe  payment 
of  these  notes,  Wallensteln  nnd  wife  on 
tbe  same  day  executed  to  AndrbwO.  Llud- 
blad. as  trustee,  a  trust  deed  conveying 
certain  premises  In  Cook  county.  On  tbe 
day  on  which  thesp  papers  were  executed 
Anderson  borrowed  of  Sven  O.  Olln  the 
sum  uf  S366.  promising  to  repay  the  same 
on  demand,  and  as  collateral  security  for 
such  payment  assigned  and  pledged  to 
OllB  the  three  notes  for  98M.Q6  and  the 
deed  of  trust.  On  the  4th  day  of  August, 
18SS.  Anderson  borrowsd  of  Olln  the  fur- 
ther sum  uf  $30,  payable  on  demand,  and 
agreed  that  Olln  Shoald  hold  the  three 
notes  and  deed  of  trust  as  security  for  that 
loan  also.  It  subsequently  appeared  that 
Samuel  Cbamjler  bad  become  and  waa  tbe 


^RetKirtM  by  Louis  BoUot,  Jr.,  Hati.,  of  die 
GUcago  bar. 
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owner  and  bolder  of  tbe  note  for  $145. 
By  tbe  terms  of  tbe  deed  of  trnat  the  par- 
ty aecared  was  at  liberty  to  pay  the  taxes 
on  the  mortgaj^  premises,  tbe  same, 
when  so  paid,  to  become  a  cbarge  upon 
the  premtBea  additional  to  tbe  notes  ae- 
corpd;  and  it  was  also  provided  that  a 
solicitor's  fee  of  S60  eboatd  be  alluwed  tbe 
complainant's  solicitor  In  case  of  foreclo- 
sure. Default  bavins  been  made  by  Wal- 
lensteln  in  tbe  payment  of  the  note  for 
9366.66  first  falling:  doe,  and  of  tbe  Interest 
on  all  of  tbe  notes,  Olln,  acting  under  a 
proTlsion  In  tbe  deed  of  trnst  giving  him 

Sower  so  to  do,  declared  all  of  the  notes 
ue  and  payabla,  and  afterwards,  on  tbe 
28d  day  of  March,  1889.  bo  filed  bis  bill  In 
the  circnlt  court  of  Cook  county  to  fore- 
close tbe  deed  ol  trust.  To  that  bill  An- 
derson, Wailenstein  and  wife,  Llndblad, 
tbe  trustee.  Chandler,  tbe  holder  of  tbe 
note  for  f  145,  an^f  others,  were  made  par- 
ties dirfendant.  Tbe  bill  prayed  for  an  ac- 
countinfc;  for  a  decree  requirini;  Wailen- 
stein to  pay  into  court  for  tbe  use  of  Olln 
auf]  such  other  partfes  as  mlfcht  appear 
to  have  an  Interest  therein  whatever  sum 
nbuuld  be  found  due  from  biro,  Inclndins; 
solicitors*  fees,  and  moneys  advanced  for 
tbe  payment  of  taxes  andeoslR;  and  that, 
in  default  of  aneb  payment,  the  mortgaged 
premises  be  sold  tu  sattsfy  the  amonnt 
due  on  all  the  notes,  and  solicitors'  fees 
and  moneys  advanced  for  taxesand  costs; 
and  cbat.  In  case  of  nale  and  failure  to  re> 
deem  according  to  the  statute,  the  defend- 
ants, and  all  persons  claiming  through  or 
under  them  subsequent  to  tbe  commence- 
ment of  tbe  suit,  be  barred  and  foreclosed 
of  ai:  right  and  equity  of  redemption  in 
tbe  premises,  and  that  complainant  have 
executloQ  against  defendants  Anderson 
and  Wallen«teln  for  any  balance  that 
should  remain  due  him  in  case  the  sale  of 
the  mortf^ged  premlsessbouldfail  to  pro- 
duce sufficient  to  pay  tbe  whole  of  tbe 
debt.  Bolicitors*  feea,  and  costs  of  suit. 
Anderson  was  doly  served  witb  process, 
but  did  not  appear,  and  made  no  defense, 
and  a  decree  pro  cunfesso  was  rendered 
against  bim  by  default.  He  alleges  In  his 
present  bill  that  he  was  served  witb  sum- 
mons In  that  suit,  "but  did  not  defend  the 
same,  thntugh  error  and  mistake  ou  bis 
part,  believing  and  underbtanding  thut 
the  lltlKation  related  to  another  pleee  of 
proi>erty,  In  wblcb  be  was  slightly  Inters 
ested,  and  witb  reference  to  which  pro- 
ceedings were  beKun  about  that  time." 
Chandler  and  certain  other  defendants  ap- 
peared and  answered,  and  tbe  cause  was 
referred  to  a  master,  who  reported  that 
tbere  was  doe  from  Wailenstein  on  tbe 
deed  of  trust.  Including  tbe  principal  and 
interest  of  the  four  notes,  tbe  sum  of  f  117, 
paid  by  Olln  to  redeem  from  tax  sales, 
and  the  950  solicitor's  fee  prorlded  for  In 
tbe  deed,  tbe  sum  of  91,411.64;  that  tbe 
money  due  to  Olln.  and  for  which  he  held 
the  three  notes  and  deed  of  trust  as  col- 
lateral, consisted  of  bin  two  loaoH  and 
interest,  amounting  to  ^UO,  the  9147  paid 
by  blm  to  redeem  from  tax  sales,  and  tbe 
$50  solicitor's  fee,  amounting  In  all  to 
$6Si7;  also  that  there  wan  due  to  Chand- 
ler for  principal  and  Interest  on  his  note 
the  sam  of  $161.61,  bat  that  taisllen  wab 


■obseqnent  to  tbat  held  by  Olio;  tbat 
there  was  another  mortgage  on  tbe  prem- 
ises. Junior  to  the  deed  of  trust,  faeld  by 
Helen  M.  Chandler,  another  of  tbe  defend- 
ants to  tbe  bill,  on  wblcb  $347.88  was  dne 
and  uDDald,  A  decree  was  thereupon  ren- 
dered confirming  the  master's  report,  and 
ordering  tbat  Wailenstein  or  some  of  tbe 
defendants  within  five  davs  pay  to  tbe 
master  the  sum  of  $1,411.64,  and  pay  to 
tbe  officers  of  court  tbe  costs  of  suit; 
tbat,  in  case  such  payment  should  be  made, 
the  master  pay  over  to  Olln  the  sum  of 
$637,  and  bring  tbe  residue  Into  court  to 
await  Its  further  order;  that,  noless  socb 
paymen  t  should  be  made,  tbe  mortgaged 
premises  besold  by  the  master  la  the  mode 
In  wblch  sales  of  tbat  character  are  re- 
quired by  law  to  be  conducted;  that  Olln 
or  any  of  tbe  parties  to  tbe  suit  might 
become  purchasers  at  aucb-sale;  tbat,  if 
the  premises  sold  should  not  be  redeemed 
according  to  law  within  16  months,  the 
defendants,  and  all  persons  claiming  un- 
der them,  or  any  of  tbem,  since  tbe  com- 
mencement oT  tbe  suit,  be  forever  barred 
and  foreclosed  of  all -right  and  equity  ot 
redemption  or  claim  In  and  to  tbe  prem- 
ises, or  uny  part  thereof;  and  the  usual 
provisloD  was  made  for  the  execution  to 
the  purchaser  by  the  master  of  a  deed  if 
tbe  premises  should  uot  be  redeemed  ac- 
cording to  law.  Payment  not  bavlog 
been  made  as  ordered  by  the  decree,  the 
mortgaged  premises  were  advertised  and 
sold  by  the  master,  and  at  such  sate  Olln 
bid  therefor  tbe  sum  of  $500,  and,  being 
tbe  highest  and  beat  bidder,  the  premises 
were  struck  off  and  sold  to  blm  fur  that 
aum.  Out  of  the  money  thus  realised  the 
master  paid  the  costs  of  suit  and  ex- 
penses of  sale,  and  applied  the  residue, 
which  was  only  $448.11,  upoutheprlnclpal 
sum  found  by  the  decree  to  be  dne  to  OJln. 
Tbat  left  $IS8.89  still  due,  and  for  that 
aum  Olln  obtained  a  deficiency  decree 
against  Anderson,  with  au  award  of  ex» 
cutinn.  No  deficiency  decree  aaalnflt  Wai- 
lenstein seems  tn  have  been  applied  for, 
and  none  was  entered.  At  tbe  expiration 
of  15  months  from  tbe  day  of  sale,  tbe 
mortgaged  premises  not  having  been  re- 
deemeil,  the  master  executed  and  delivered 
a  deed  conveying  the  same  to  Olid. 

Anderson,  by  bis  present  bill,  is  seeking 
to  redeem  from  tbe  foreclosure  sale.  Hie 
position  is  tbat  by  tbeforeeloeure  proceed- 
ings the  relation  of  pledgor  and  pledgee 
formerly  existing  between  tilm  and  Olln 
was  not  changed,  but  that  the  effect  was 
merely  to  vest  tbe  legal  title  tu  the  mort- 
gaged premises  in  tbe  pledgor,  freed  from 
the  equity  ol  redemption  of  the  granton 
in  tbe  deed  of  trust,  but  subject  to  tbe 
pledgor's  right  of  redemption ;  or,  In  other 
words,  tbat  it  merely  substituted  tbe  land 
as  collateral  secnrlty  in  place  nf  the  notes 
and  deed  of  trust,  leaving  the  equitable 
rights  of  the  parties  In  all  other  respects 
tbe  same  as  before.  The  theory  seems  to 
be  tbat  the  suit  was  not  Intended  to,  and 
did  not  in  fact,  operate  as  a  foreclosure  ikl 
tbe  lien  which  Olln,  as  pledgee,  held  upon 
the  notes  and  deed  of  trust,  but  only  of 
the  mortgage  Hen,  so  as  to  cut  off  theequf- 
ty  of  redemption  of  Wallensteiu  and  tboae 
claiming  under  him.  This  la  rlearly  a  mla- 
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apprelmnatoD  of  the  aeope  Hnd  tileet  of  the 
pnmpciing.  It  cannot  be  donbted  that 
tlie  primary  objert  nf  the  foreeloeurA  salt 
wan  10  eoffirce  tbe  lien  whicb  OUn  held  ap- 
on  the  collaterals.   It  wae  brought  to  col- 
lect the  money  wblcb  be  bad  loaned  to 
AodentoD,  and  tbat  could  be  done  only  by 
cnnTertlni?  tbe  aeenFltlea  Intocaeb  byfore- 
dmare  and  eale  of  the  mortKaxed  prem- 
Iiwe.  For  tbat  purpose  a  bill  for  foreclo- 
sure vae  filed,  maklns  Andereon,.aB  well 
aH  all  utber  parties  in  lutereet,  defend- 
auta;  the  bill  praylug  that  tbe  rights  and 
equities  of  all  tbe  defendants,  Anderaon  In- 
cludod,  be  barred  and  foreclosed.  Tbe  de- 
cree awarded  a  sale,  and  ordered  that,  In 
caae  tbe  mortfraged  premises  should  not 
be  redeemed  within  tbe  period  allowed  by 
thefttatate,  tbe  deteodantB,  of  whom  Ad- 
deraoQ  was  one,  should  be  barred  and 
foreclosed  of  all  right  and  equity  of  re- 
demption therein.   Tbe  premises  having 
been  sold  under  tbe  decree,  and  the  sta  tu- 
tor/ period  having  expired  without  re- 
demption, there  can  be  no  dunbt,  we 
tblDlt,  that  by  the  terms  of  the  decree  An- 
derson'a  right  of  redemption  Is  cut  off.  If 
a  itranger  bad  been  the  purchaser,  no  one 
would  have  donbted  for  a  moment  that 
flnch  would  have  been  itsettect.  But  it  is 
ctelmed  that  because  Olin  was  the  pur- 
chaser a  different  rule  would  apply.  The 
decree,  by  Its  terms,  antborlsed  any  of  tbe 
parties  to  become  purchasers  at  the  aaie, 
and,  Olin  having  availed  himself  of  tbat 
p«roils8ion,  he  must  he  deemed  to  have 
parchasedln  hisown  right  andin  hostility 
to  Anderson,  and  weseeno  tenable  sronnd 
for  holding  tbat  bis  purchase  must  be 
deemed  to  have  been  In  trust  for  bis  pledgor. 
Aadersun's  counsel  baselteda  number  of 
aiithoritle8,from  wbicb  he  seeks  to  deduce 
the  conclnidon  eonteoded  for,  vis.  that  the 
relation  between  Anderson  and  Olin  as 
piedgor  and  pledgee  was  not  changed  by 
tbe  foreclosure  and  sale  of  the  mortgaged 
premises.    We  have  examined  tbe  eases 
cited  with  care,  and  find  that  tbey  entirely 
fall  to  eatabllsb  any  auch  rule.  Those  ap- 
on  which  be  mainly  relies  decide  that, 
wberea  mortgage  iHassigned  as  collateral 
security  for  the  debt  of  tbe  mortgagee, 
and  the  assignee,  when  the  mortgage  debt 
fBllsdue,forecloses  the  mortgage,  without 
malting  the  mortgageea  party  to  the  foro- 
eloaure  proceedings,  and  at  tbe  sale  bids 
In  tbe  mortgaged  premises,  tbe  title  thus 
aeqnlri^  by  tbe  assignee  is  held  by  him 
only  as  security  for  the  debt  to  whlnb  the 
mortgage  was  assigned  as  collateral.  A 
review  of  the  authorities  dted  is  unneces- 
sary. It  is  sufficient  to  say  that  In  none 
of  tbem  was  the  pledgor  or  asslgnorof  tbe 
mortgage  made  a  party  defendant,  nor 
did  tba  decree  in  any  of  tbem  assume  to 
cut  off  or  foreclose  bis  right.  Tbe  only 
case  to  wblcb  we  are  referred  by  Ander- 
son's counsel  where  tbe  pledgor  seems  to 
have  been  made  a  party  in  any  form  Is 
Hoy  t  V.  Martense,  16  N.  Y.  231.   There  tbe 
assignor  and  aaslgnee  of  the  mortgage 
Joined  ae  cu-complalnants  In  a  suit  tofore- 
doee  tbe  equity  of  redemption  of  the  mort- 
gagor, but  there  was,  so  far  as  appears, 
no  prayer  tbat  the  assignor's  equities 
ahould  be  barred  or  foreclosed,  nor  was 
there  any  provision  to  tbat  effect  in  tbe 


decree.  At  the  forceloaure  sale  the  pr«n<- 
Ises  were  bought  in  by  the  assignee  of  the 
mortgage,  and  It  was  held  that  the  as- 
signor'ri  right  to  redeem  from  the  sale  was 
not  barred.  This  conclusion  seema  to 
bave  been  reached  Id  reliance  upon  the  au- 
thority of  Slee  V.  Mauhattau  Co.,  1  Falge, 
48.  In  that  case  the  mortgage  held  as 
collateral  waaforeelosed  by  advertisement 
and  sale,  as  provided  by  a  statute  of  New 
Tork.and  not  by  Judicial  proceedlngs.and 
such  foreclosure  seems  to  bave  been  treat- 
ed as  tantamount  In  Its  leftal  effect  to  a 
Judicial  foreclosure  without  maklug  the 
assignor  of  the  mortgage  a  party  defend- 
ant. But  in  tbe  more  recent  caseof  Bloom- 
er T.  Sturges,  58  N,  Y.  168,  thn  holder  of  tba 
mortgage  assigned  as  collateral  brought 
BQlt  to  foreclnse  It,  making  tbe  mortgagee 
a  party  defendant,  and  there,  as  In  the 
case  at  bar,  the  relief  prayed  tor  was, 
among  other  things,  that  the  defendants 
be  barred  andloreclodedof  all  right, claim, 
and  equity  of  redemption  In  the  mortgaged 
premises,  and  there,  as  hare,  tbe  decree  or- 
dered that  the  defendants  be  barred  and 
foreclosed  of  all  claim.  Interest,  and  equity 
of  redemption  therein.  At  the  sale  tbe 
mortgaged  premises  were  purchased  by 
tbe  assignee  of  tbe  mortgage,  and  tbe 
court,  diatinguishlug  the  case  from  Slee  v. 
Manhattan  Co.  and  Hoyt  v.  Martense,  su- 
pra, held  that  the  asslgnor'a  equity  of  re- 
demption in  thepremlaes  was  extinguished. 

liSome  attempt  Is  made  by  tbe  bill  to 
charge  fraud  upon  Olin,  hut  no  facts  are 
stated  which  can  be  held  to  amount  to 
fraud,  and  we  think  the  superior  court 
wry  properly  ignored  tbem  lu  sustaining 
the  demurrer  to  the  bill.  .Nor  dnes  Anders 
son  show  himself  entitled  to  any  consider* 
atlon  In  this  case  based  uiMin  thefaet  tbat 
bo  failed  to  appear  in  the  superior  court 
and  make  bis  defense.  He  was  regularly 
served  with  procees,  and  his  only  excuse 
for  not  appearing  Is  tbat  hesnj>poeed  that 
the  bill  related  to  another  matter,  wbicb 
be  did  not  care  to  defend,  and  tbat  be 
therefore  allowed  the  decree  to  go  agalnaft 
blm  by  default.  There  is  no  pretense  that 
he  was  misled  In  the  matter  by  Olin,  or 
that  his  failure  to  Inform  himself  as  to  tbe 
scope  of  the  bill  was  due  to  anything  but 
hisown  negligence.  Under  these  circum- 
stances bets  in  DO  posltlou  to  complain 
of  tbe  decree.  We  And  do  error  In  the  rec- 
ord, and  the  Judgment  of  the  appellate 
court  afflrmlDg  the  decree  must  therefore 
be  affirmed. 


a*5  lU.  406) 
POOLER  v.  CRISTMAN  et  aL* 
(Supreme  Coort  of  lUinois.    May  9,  1893.) 
OoKTSBT  or  Wiu^Bvidaxca— lasTKDcnoiifr- 

TBSTAMBHTAST  CirACITT. 

L  In  a  salt  to  contest  the  will  of  a  widow, 
her  hashand's  will  is  not  admisaible  in  evi- 
dence In  <«der  to  show  the  amonnt  of  her  es- 
tate. 

2.  A  settlement  between  the  testatrix's 
children  of  a  dispute  over  the  provisions  of  her 
huaband's  will,  In  which  settlement  the  teFcta- 
trix  advanced  some  of  her  own  money  to  settle 
the  claim  of  one      her  dilldren.  Is  not  admls- 

^  Bfivorted  by  Louis  Boisot,  Jr.,  Baqw  of  the 
Chicago  bar. 
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rible  tn  eTld«nee  tSi  tending  to  show  testatrix*! 

Incapacity  to  transact  ordinatr  baslnesB. 

'd.  An  instruction  that  the  ftct  that  when 
the  testatrix  executed  the  will  she  was  86  years 
old,  and  was  suffering  from  bodily  infirmity, 
would  not  alone  render  her  incapable  of  mak- 
ing a  will,  Is  not  misleading,  where  the  Jury  are 
informed  in  other  instructions  that  weakness 
of  intellect,  arisiuff  from  old  age  or  great  bodily 
infirmity  or  snffenng,  might  rraider  her  incapa- 
ble of  making  a  will. 

4.  It  is  proper  to  instmct  the  jury  that  the 
fraud  and  undae  influence  that  would  render  a 
will  invalid  must  be  connected  with  the  execu- 
tion of  the  will,  and  operating  at  the  time  the 
will  is  made. 

5.  An  instruction  that  the  fact  that  the 

rtTisions  of  the  will  may  seem  unreasonabie 
not  ground  for  Inferring  undne  influence,  al- 
though erroneous,  is  not  reversible  error  where 
such  instruction  concludes  with  the  proviso  that 
the  juiT  believe  from  the  evidence  uiat  the  tes- 
tatrix had  sufficient  mind  and  memory,  at  the 
time  of  the  execution  of  the  will,  to  nnder- 
ftand  the  business  in  which  she  was  engaged 
at  the  time  she  executed  the  will,  and  a  recol- 
lection of  the  pnvertr  she  meant  to  bequeath, 
and  of  the  p^uma  to  whom  she  meant  to  be- 
queath itt  and  that  ahe  executed  the  will  volnii- 
tarily. 

Appeal  from  appella  te  court,  second  dis- 
trict. 

Bill  In  eqnlty  by  Wflllani  Pooler  asalDHt 
Phllaiiy  Crietman  and  others  to  eet  aside 
a  will.  Decree  dismlflslng  the  bill,  which 
was  affirmed  by  the  appellate  conrt,  and 
plalntin  appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  CRAIG,  J.: 

This  was  a  bill  In  equity,  brought  by 
William  Pooler  In  the  circuit  court  of  De 
Kalb  county,  against  Pbiluny  OrlHtman, 
liouisa  C.  Crtstman,  and  Alonzo  Ellwnud, 
administrator  with  the  will  annexed  of 
th«  estate  of  UaTearec  Pooler,  deceased, 
to  mt  aside  the  will  of  Margaret  Poolsr, 
deceased.  William  Pooler,  the  complain- 
ant, was  a  son,  and  Phllany  and  Louisa 
C.  Crlstmnn,  defendants,  were  daughters, 
ol  the  testatrix.  It  was,  among  other 
things,  alleged  In  the  bill  that  Margaret 
Fooler,  of  Cortland,  De  Kalb  county,  III., 
DOW  deceased,  mother  ol  complainant, 
did,  December  28, 1887,  at  said  town  o(  Cort- 
land, execute  a  written  Instrument  pur- 
porting to  be  her  last  will  and  testa- 
ment. That  afterwards,  April  15. 1K91,  ebe 
departed  this  life,  leaving,  her  surviving, 
ns  heirs  at  law,  besides  complainant,  Phll- 
any Crlstman  and  Louisa  C.  Crtstman, 
both  widows.  That  Henry  Poolei\  has- 
tand  of  said  Margaret  Pooler,  had  died 
prior  to  her  death.  That  said  purported 
will  was  as  follows:  First  it  directs  pay- 
ment of  debts.  Second.  **I  give,  devise, 
and  bequea  tli  all  the  rest,  residue,  and  re< 
malnder  ol  my  eatate,  real  and  personal, 
of  whatever  kind  or  nature,  to  my  daugb- 
ters,  Phllany  Cristman  and  Louisa  C. 
Crlstman,  of  said  connty,  In  equal  por- 
tions, share  and  share  alike,  and,  In  case 
of  the  death  of  either  of  my  said  daugh- 
ters prior  tn  my  decease,  the  child  or  chil- 
dren of  such  deceased  daughter  to  take  the 
share  such  deceaned  daughter  would  have 
takeu  if  living,  share  and  share  alike." 
Third  elanae  names  exeeutona.  It  Is  al- 
leged tbat  said  Instrument  wan  on  Octo- 
ber 16, 1801.  admitted  to  probate  In  the 
county  court  of  De  Kalb  eonnty.  That 
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at  the  time  of  the  executing  of  aatd  Instru- 
ment the  said  Margaret  Pooler  was  not 
of  sound  mind  and  memory,  but  on  the 
contrary  was  In  her  dotage,  and  her  mind 
and  memory  were  so  Impaired  as  to  ren- 
der her  wholly  Incapable  of  making  any 
proper  and  Jnst  dlstrlbntlon  of  her  estate, 
and  of  comprehending  the  character  aud 
effect  of  any  distributions  she  mlghtmnke» 
or  attempt  to  make,  or  wblcta  might  be 
made  for  her;  abe  being  at  the  time  of 
signing  said  paper  writing  86  years  old, 
and  hy  reason  thereof  had  becomechildlsb, 
and  no  longer  comprehended  the  ordinary 
bnslnees  affairs  of  life,  and  was  Incapable 
of  transacting  the  ordinary  business  af- 
fairs uf  lite  in  a  proper  manner.  That  said 
Phllany  and  Louisa  C.  Cristman,  devisees, 
used  and  exercised  many  undue  acta  and 
fraudulent  practices,  and  resorted  to  mis- 
representations, and  Intimidated  the  said 
Margaret  Pooler,  to  Induce  the  said  Mar- 
garet Pooler  to  execute  the  said  iostru- 
ment  of  writing;  und  the  said  Margaret 
Pooler,  in  executing  tbe  same,  was  In  fact 
under  Improper  restraint  and  nndue  Influ- 
ence from  the  said  acts  and  fraudulent 
practices  of  said  Phllany  and  Louisa  O. 
Cristman,  and  was  Intimidated  by  tbesald 
defendants  Phllany  and  Louisa  C.  Crist- 
man. The  defendants  put  In  an  answer 
to  the  bill.  In  which  they  deny  the  allega- 
tion tbat  the  testatrix  was  of  unaonnd 
mind,  ur  Incapable  of  making  a  will.  Tbe 
defendants  also  denied  any  and  al)  nodoe 
Influence  charged  in  the  bill.  An  Issue  of 
tact  was  found,  and  submitted  to  a  Jury, 
and  the  Jury  returned  a  verdict  In  favor 
of  tbe  defendants.  A  decree  was  therefore 
entered,  dismissing  the  bill,  which,  on 
appeal,  wasafflrmed  In  tbeappellntecourt. 

Thomas  Cllffe,  C.  A.  Bishop,  and  Carnea 
&  Ponton,  for  appellant.  Jonea  &  Rogera 
and  U.  E.  Fuller,  for  appelleea. 

CRAIG,  J.,  (after  stating  the  facta.) 
During  the  progress  of  the  trial,  cnmpluln- 
ant  oB«red  In  evidence  the  will  of  testa- 
trlx*B  husband,  Henry  Pooler;  an  Inven- 
tory of  his  estate;  written  articles  of  set- 
tlement between  complainant  and  Phl- 
lany and  Looisa  Cristman.  to  which.  It 
wasclalmed,  testatrix  had  assented.  This 
offered  evidence  was  objected  to  by  the 
defendants,  the  objection  suatnloed,  aud 
complainant  excepted.  This  testimony 
waa  offered  furthe  purpose  ot  showing  the 
amodnt  of  property  testatrix  had  at  th» 
tlmn  ot  making  the  wlH,  and  her  ability 
to  contract.  The  will  of  Henry  Pooler, 
had  It  t>cen  read  In  evidence,  would  not 
show  the  property  possessed  by  the  testa- 
trix at  the  time  she  executed  the  will,  nor 
would  the  Inventory  establish  that  fact. 
The  wilt  of  Henry  Pooler  bad  been  pro- 
bated in  the  connty  court,  and  hie  estate 
had  been  settled,  and  the  reports  of  the 
executor,  and  tbe  receipts  executed  by  the 
testatrix,  wonid  show,  fully  and  clearly, 
the  amount  the  testatrix  received  from 
her  huflhand's  estate,  but  for  some  unex- 
plained reason  this  proof  was  not  offered, 
we  think  the  ezecutor'a  reporta  on  file  In 
the  connty  court,  and  tbe  receipts  ez»- 
ented  by  the  testatrix,  might  have  been 
put  In  eTldeneetor  the  purpose  of  ahow- 
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lag  th«  amodnt  o(  property  w&lcli  went 
to  the  testatrix  from  ber  deeeawd  liiw- 
liaiid,  if  It  was  tboacbt  Important  to  eo- 
tnbllsli  that  fact;  but  tlie  will  of  Hnnry 
Pooler,  had  It  j^one  to  the  Jury,  would, 
io  all  probability,  have  brought  to  the 
-attention  of  thn  jary  so  many  matters 
mtirely  forelKn  to  the  Issue  Involved  that 
tbejnry  might  have  been  prejudiced  by 
the  offered  evidence.  As  respects  the  ar- 
ttclea  of  settlement,  tbe  testatrix  was  not 
a  party  thereto.  It  seems  that  eomplain- 
aat,  after  tbe  death  of  bis  father,  claimed 
more  than  be  was  allowed  by  the  win. 
After  considerable  negotiation  between 
blm  and  his  two  sisters,  they  bought  from 
him  his  Interest  In  his  father's  estate,  pay- 
ing a  larger  sum  than  be  would  receive 
by  the  terms  of  the  will;  and  It  was 
«lalm«cl  that  bis  mother,  the  testatrix, 
paid  a  portion  of  this  amount  from  her 
own  money,  while  she  derived  no  benefit 
from  the  settlement.  And  this  transac- 
tion, It  la  argued,  was  competent  to  show 
her  Incapacity  to  transact  ordinary  buri- 
UMH.  This  settlement  was  so  dlsrou- 
necfeed  with,  and  foreign  to,  any  tosues  in- 
volved In  this  case,  that  we  think  It  was 
properly  excluded  from  the  Jury.  What 
settlement  tbe  sisters  of  complainant  may 
have  made  with  him  had  no  beariuK  on 
the  testamentary  capacity  of  tbe  testa- 
trix. Moreover,  if  she  saw  proper  to  aid 
her  two  dangbters  in  making  a  settle- 
ment with  romplainant  which  prevented 
a  threatened  lawsuit  over  her  husband's 
will,  and  paid  money  ont  of  ber  own 
pocket  for  that  purpose,  we  fall  to  see 
bow  that  fact  had  any  particular  bearing 
on  her  testamentary  capacity,  or  her 
ability  to  transact  ordinary  business. 
Doobtlees,  abe  thought  it  wise  to  pay 
money  out  of  ber  own  pocket,  rather 
than  be  Involved  In  litigation  over  ber 
bnehand*B  will,  although  sbe  might  be 
tbi)  loser  financially  through  the  transac- 
tion, and  we  do  not  think  what  sbe  did 
was  a  proper  subject  of  Inqnlry  In  this 
case. 

It  is  next  claimed  that  the  court  erred 
In  giving  defendants*  tenth  instrnctlon, 
as  follows:  **Yon  are  further  instracted 
that  the  merefact  that  aperaon  Isof  great 
age  creates  no  presumption  against  the 
ability  of  such  person  to  dispose  of  prop- 
erty by  deed  or  will;  and  In  this  case, 
aUhough  you  may  believe  from  the  evi- 
dence that  the  testatrix,  Margaret  Pooler, 
at  the  time  of  executing  the  paper  in 
qneetlon,  was  of  about  tbeageof  86  years, 
and  snffering  to  some  extent  from  weak- 
ness or  bodily  Inflrmtty,  yet  such  drcum- 
Htances  would  nut  render  her  incapable 
of  dlspoHlng  of  her  property  by  will  as  she 
saw  fit."  Extreme  old  age  does  not,  of  it- 
self, disqualify  a  person  from  making  a 
will,  tor  a  man  may  full.v  make  his  testa- 
ment, bow  old  so  ever  he  may  be,  since  It 
1«  not  tbe  Integrity  of  tbe  body,  but  d  tbe 
mind,  that  Is  requisllv  in  testaments. 
1  Jarm.  Wills,  p.  53.  In  Van  Alst  v.  Hun- 
ter, 5  Johns.  Ch.  148,  where  the  testator  was 
between  90  and  100  years  of  age  when  he 
executed  a  will.  Chancellor  Kent  said: 
"Tbe  law  looks  only  to  the  competency  ol 
the  understanding;  and  neither  age  nor 
alekDeBB  nor  extreme  distress  or  debility 


of  l>ody  wliralfect  (he  capacity  to  niake 
awlll,if  BufScient  intelligence  remains."  In 
Whltenttck  v.  Stryker,  2  N.  J.  Eq.  8,  it 
was  held  that  old  age  and  faltnre  of 
memory  do  not,  of  themselves,  necessa* 
rily  take  away  a  testator's  capacity. 
See,  also, Andreas  v. Weller.S  N.J.  Eg.  6l)S; 
Stevens  v.  Vencleve,  4  Wash.  C.  O.  2fi2; 
Bird  V.  Bird.  2  Hngg.  Ecc.  142;  MacKenzIe 
V.  Handasyde,  Id.  211.  We  think  it  Is  a 
plain  proposition,  and  one,  too,  well  es- 
tabllahed  by  both  text  writers  and  the 
decisions  of  courts,  that  old  age  does  not, 
of  Itself,  deprive  u  person  of  testamentary 
capacity.  The  Instructiou  may  not  be 
entirely  free  from  criticism,  but  tbe  sat>- 
stance  of  it  Is  that,  although  the  Jury 
found  from  the  evidence  that  the  testatrix 
was  86  years  of  age  when  sbe  execut- 
ed tbe  wUl,  and  safferiag  from  bodily 
Infirmity,  such  facts,  standing  alone, 
would  not  render  her  Incapable  of  making 
a  will.  We  do  not  see  how  the  Jury  could 
be  misled  by  this  instruction,  especially 
when  considered  In  couuection  with  the 
Instrucdons  given  on  behalf  of  tbe  com- 
plainant, the  ninth  of  which  reads  as  tol- 
lows:  "The  Jury  are  Instructed  that.  In 
order  to  make  a  valid  will,  tbe  law  re- 
quires that  a  person  shall  be  of  sound  and 
disposing  mind  and  memory,  as  defined  in 
these  instructions;  and  want  of  testa- 
mentary capacity  does  not  necessarily  re- 
quire tbata  person  shall  be  Insana.  Weak- 
ness  of  intellect,  arising  from  old  age,  or 
great  bodily  Infirmity  or  suffering,  ot 
^m  all  these  combined,  may  render  the 
testatrix  Incapable  of  making  a  valid 
will,  when  such  weakness  disqualifies  her 
from  knowing  or  appreclatlog  the  nature, 
effect,  or  consequence  of  the  act  she  Is  en- 
gaged in."  So,  also,  by  complainant's 
^bth  Instruction,  the  Jury  was  directed 
ae  follows :  "  The  court  further  instructs 
you  that  If  you  believe  from  the  evidence 
in  this  case  that  Margaret  Pooler,  at  tbe 
time  of  the  execution  of  the  will,  was  so 
diseased,  mentally,  that  she  was  Inca- 
pable, by  rrasou  of  mental  weakness, 
caused  by  disease,  old  age,  or  other  de- 
rangement, of  acting  rationally  in  the  or- 
dinary affairs  of  llfto.  and  of  Intelligently 
comprehending  the  disposition  she  was 
making  of  her  property,  and  the  nature 
and  effect  of  the  provisions  of  said  uKeged 
will,  then  they  should  find  that  the  writ- 
ing produced  be  not  tbe  will  of  Margaret 
Pooler,  deceased.** 

It  Is  also  claimed  that  the  court  erred  In 
giving  defendants'  first  Instruction,  as 
follows:  "The  court  Instructs  you  that 
the  fraud  and  undue  tnfinrtace  which 
would  render  a  will  invalid  must  be  con.> 
nected  with  the  execution  of  the  will,  and 
operatluK  at  the  time  tbe  will  is  made] 
and  the  fact  that  the  beneficiaries  of  a  will 
are  those  by  whom  the  testatrix  was 
snrroundRd.  and  with  whom  she  ato4>d 
lo  confidential  relations,  at  the  time  of 
tbe  execution  of  the  will,  or  tbe  tact  that 
tbe  principal  beneficiaries  had  for  years 
control  of  herestate,  or  the  factthat  the 
provisions  of  the  will  were  tor  the  benefit 
of  such  persons,  or  may  seem  unreason* 
able,  yet  <inch  facts  are  not  grounds  for 
inferring  undue  infiuence;  and. In  tblscase, 
if  yon  believe  from  the  evidraee  that  tbe 
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testatrix,  Margaret  Pooler,  had  safflclent 
mind  and  memory,  at  the  time  of  the  ex- 
ecDtloD  of  the  will  In  qaestioD,  to  know 
and  underBtand  the  baalneaa  In  whleh  ahe 
was  eufcagred  at  tbe  time  sbe  executed  the 
will,  and  a  recollection  of  the  propertysbe 
meant  to  beqneath,  and  of  the  personH  to 
whom  Bbe  meant  to  bequeath  it,  and  that 
ahe  execated  the  said  Inatrnment  volnn- 
tarilT.  and  of  her  own  free  will,  then  you 
Bhoald  find  by  your  verdict  that  the  paper 
produced  Is  the  will  of  Margaret  Pooler." 
The  first  clause  of  the  Inetractlon,  direct- 
ing tbe  Jury  that  fraud  and  undue  influ- 
ence which  should  render  a  will  Invalid 
mndt  be  connected  with  the  execution  of 
the  will,  and  operating  at  tbe  time  the 
wUl  iB  made, to  aoBtatned  by  BrownQ^  v. 
BrownQetd.48 111.147;  Guild  T.Hun,127BI. 
526,20  N.  E.  Rep.  665;  Belchenbach  t.  Rud- 
dacb.  127  Pa.  St.  564,  18  Atl.  Rep.  4S2.  The 
principal  objection  Is,  however,  directed  to 
that  portion  of  the  Recond  clause  of  the 
tnstrnction  r&latlng  to  tbe  provlaioDs  of  a 
will  which  may  be  unreasonable.   As  a 
general  rule  a  person  may  dlBpose  of  his 
property  by  will  as  be  may  deaire.  its 
validity  does  not  depend  npon  an  equal 
distribution  of  the  property  among  those 
who  would  luheiit  bad  no  will  been  made, 
but  tbe  tffltator  may  give  one  child  more 
than  another  without  Invalidating  the 
will.   But,  while  this  Is  trae.  Inequality 
Id  tbe  dlatribntton  of  property  may  be 
considered  as  a  ctrcnmBtance  tending  to 
eatabllsh  endue  Inflaeuce,  or  nnsuondness 
of  mind,  but  it  iB  not,  of  Itself,  sufficient 
for  this  purpose.    SallHbury  v.  Aldricli, 
118III.  199,8  N.E.  Rep.  777;  Schneider  v. 
Manning,  121  III.  3it6,  12  N.  E.  Rep.  267. 
It  is  true  that  In  the  opinion  of  Rutherford 
V.  Morris,  77  III.  414,  exprMalous  may  be 
found  which  might  autbortie  that  part  of 
tbe  Instruction  complained  of.  But-  what 
la  said  in  Rutherford  v.  Morrla  was  noc 
concurred  In  by  a  majority  of  the  court, 
and  cannot  be  regarded  as  authority. 
Vie  think  the  second  clause  of  the  instruc- 
tion, considered  alone,  erroneous,  but  the 
objectionable  part  of  tbelnstructlon  seems 
to  be  qualified  by  the  last  claoBe.  The 
evident  idea  intended  to  be  conveyed  to 
the  Jury  by  the  Instruction,  when  the  sec- 
ond and  last  clauses  are  considered  to- 
gether, would  seem  to  be  this:    The  fact 
that  tbe  provisions  of  the  will  may  seem 
unreasonable  is  not  ground  for  Inferring 
undue  influence,  providing  "yon  believe 
from  the  evidence  tbe  testatrix  bad  suffi- 
cient mind  and  memory,  at  the  time  of 
tbe  execution  of  the  will,  to  know  and 
understand  the  buBluess  In  which  she  was 
engaged  at  the  time  she  executed  the  will, 
and  a  recollection  of  tbe  property  ehe 
meant  to  bequeath,  and  of  the  persons  to 
whom  she  meant  to  bequeath  It,  and  that 
aba  executed  tbe  said  instrument  volun- 
tarily, and  of  her  own  free  will."  While 
the  Instruction  was  drawn  tn  an  awkward 
manner,  and  should  have  been  changed 
In  its  phraseology  before  It  was  given, 
we  do  not  think  the  jnry  could  be  mis- 
led by  It.   Moreover,  by  complainant's 
twelfth  instruction,  tbe  Jury  were  express- 
ly directed  that  In  determining  meutal 
capacity  they  bad  a  right  to  look  at  the 
provisions  of  the  will,  and  could  consider 


the  history  and  relations  of  testatrix  and 
complainant. 

An  respects  the  Issue  of  fact  presented 
to  the  Jnry,  but  little  need  be  avid.  Mocb 
evidence  was  introduced  on  the  trial  by 
tbe  respective  parties.  The  evidence  waa 
conflicting,  and  we  are  not  prepared  to 
say.  after  examination  of  all  tbe  evidence, 
that  the  verdict  is  unsupported  by  the 
evidence.  Tbe  Judgment  of  the  appellata 
court  will  be  affirmed. 


(146  lU.  71> 
BURTON  et  al.  v.  PERRY  et  al.« 
(Supreme  Court  of  BUnola.  April  3.  1893.) 
DscBix— U>'XNOwii  Fabtibb    Dud  —  Fbadd— 
Upbcivio  Pbkpobmancs — ArpBAh  —  Rbvbbbu — 

HOBTOAOB— BaHKBDFTCI— NOTICB  —  TiX  TiTLB 

— Limitations. 

1.  A  decree  rmidered  by  default  against 
uie  uoknowu  heirs  of  a  person  snpp(»ed  to  be 
dead  is  void  where  such  person  Is  in  fact  alira 
at  the  time  the  decree  is  rendered,  and  is  not  a 
party  to  tbe  salt 

2.  A  decree  rendered  by  default  on  serrico 
by  publication  asainst  the  unknown  heirs  of 
one  who  has  not  been  heard  of  for  more  than 
20  yeara,  and  who  is  found  by  the  court  to  be 
dead,  ia  valid,  in  the  absence  of  any  proof  that 
he  U  ahve,  by  virtue  of  Rev.  St.  1891,  c  22,  J 
7,  which  declares  that  interested  persons  whose 
names  are  unknown  may  be  made  parties  to 
suits  in  equity  "by  the  name  and  description  of 
unknown  oimers,  or  unknown  hdrs,  or  davisees 
of  any  deceased  person. 

o.  Porchasera  In  good  faith  from  cme  claim- 
ing title  through  a  master's  deed  executed  in 
pursuance  of  auch  decree  take  good  title,  as 
arjaiDst  the  grantee  of  one  who  claims  title 
through  an  nnr«oorded  deed  from  the  person 
fonnd  by  the  court  to  bo  dead,  where  such  de- 
cree 18  not  attacked  daring  the  three  years  al- 
lowed by  statute  for  attacking  decrees  rendered 
on  constructiTB  service,  even  thon^  such  pnr^ 
chasers  bought  before  expiration  of  such  three 
?m"?*  rSl"**  the  provision  of  Rev.  St  1891,  c. 
oU,  s  30  that  unrecorded  deeds  shall  be  void 
as  to  sQbaeqnent  pnrchasers  without  notice  ap- 
plies also  to  subsequent  pnrchasers  from  heirs. 

,  *  A  decree  is  not  subject  to  collateral  at- 
tack on  the  ground  of  fraud  merely  because  it 
was  obtained  by  means  of  false  evidence,  since 
fraud  of  that  kind  does  not  affect  the  jurisdic- 
tion of  the  conrt. 

6.  A  decree  enforcing,  as  against  two  ten- 
ants iQ  common,  a  contract  for  the  sale  of 
land,  is  not  rendered  invalid  as  to  both  by  the 
fact  that  the  court  has  no  jurisdiction  over  the 
person  of  one  of  them,  dnce  each  of  them  can 
P^onn  the  contract  as  to  Us  interest  in  the 
land. 

6.  Where  the  supreme  court  reverses  a  de- 
cree, and  remands  the  cause,  without  directions, 
only  the  legal  principles  announced  in  the  oi^ 
ion  are  binding  upon  the  trial  conrt,  vriiatever 
may  be  said  in  auch  opinion  in  regard  to  the 
weight  of  evidence  being  a^icaUe  <mly  to  the 
facts  diacloaed  in  the  record  thai  under  con- 
sideration. 

7.  Where  land  ia  conveyed  with  foil  cove- 
nants of  warranty,  and  a  purchase-money  mort- 
gage given  for  half  the  price,  the  balance  beini 
paid  in  ouh.  and  the  grantor  had  title  to  only 
an  undivided  three-fonrths  interest  in  the  lan*^ 
the  grantee,  in  a  suit  In  equit7  by  the  assignee 
of  the  mortgage  to  foreclose  the  same  is  enti- 
tled to  a  rebate  of  one-fourth  of  the  purchase 
price. 

8.  I^on  final  settlement  of  a  baokmpt's  es- 
tate, ana  the  discharge  of  his  assignee,  title  to 


^Reported  by  Louis  Boisot,  Jr.,  Esq..  of  th* 
Chicago  bar. 
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Und  fisrmerly  belongliis  to  tti*  baokrapt,  ud 
aerer  accepted  or  taken  control  of  by  toe  a»- 
■icnee.  reverts  to  tbe  bankrupt,  and  another  as- 
signee, subseqoently  appointed  In  tba  same  pro- 
ceeding, acquires  no  title  thereto. 

U.  Where  a  mortgagor  i^res  the  mortcagea 
ft  deed  of  the  mortgaged  property  withoct  con- 
dderatlon,  and  it  appears  that  the  mortgage 
was  not  onder  seal;  that  the  mortgagee  Is  de- 
fending a  salt  brought  by  third  persona  to  re- 
QOrer  such  property;  that  the  property  is  worth 
more  than  the  mortgage  debt;  that  the  mort- 
gagee does  not  surrender  the  mortgage  notes, 
and  subsequently  claims  the  land  in  said  suit 
as  mortgagee:  and  that  the  mortgagor  liad 
agreed  to  make  such  other  transfers,  asslsi^- 
ments,  and  writings  as  might  be  Decessarr,— the 
tieed  will  be  regarded  as  additional  secnrity 
tor  tbe  mortgage  debt,  and  not  as  an  extingnlsh- 
mmt  of  the  equity  of  redemption. 

30.  Moo^  advanced  l^"  a  mortgagee  for  ex- 
penses and  counsel  fees  tn  setting  aside  tax 
titles  to  the  mortgaged  property  may  be  recoT- 
ered  hj  him  from  tne  mortgagor  In  a  suit  to 
foreclose  the  mortgage. 

11.  Fire  years  bdfore  a  bank  took  an  assign- 
ment of  a  mortgage  the  president  of  tbo  bank 
had  been  informed,  in  a  casual  oonTersation, 
that  a  third  person  had  an  equitable  interest  in 
the  land.  Tbe  president  was  not  then  acting 
for  the  bank,  hot  for  a  mirate  person.  Held, 
that  the  bank  was  not  affected  with  notice  of 
the  equity. 

12.  Rot.  St  1891,  a  120.  I  216,  prOTide* 
that  purchases  at  tax  sale,  before  they  can  be 
entitled  to  a  deed,  shall  serve  notice  on  every 
person  in  actnal  possession  of  the  land,  also 
upon  tbe  owner,  and  the  person  In  whose  name 
it  was  assessed.  If  they  can,  upon  diligent  in- 
quiry, be  found  in  the  county,  and  that  if  they 
cannot  be  so  found  such  notice  shall  be  pub- 
lished three  times  In  a  newspapw.  Bdd,  that 
notice  published  In  a  newspapw  Is  Invalid  un- 
less the  diligent  Inquiry  was  nada  betora  tha 
first  publication. 

13.  Service  of  notice  on  ona  who  Is  In  pos- 
session of  the  land  as  agent  of  the  tax-sale 
purchaser  is  not  a  compliance  with  said  statute. 

14.  Under  Rev.  8t  1891,  c.  83,  }  4,  which 
Hmits  to  seven  years  the  time  for  beginning 
acti<ma  to  recover  land  "of  which  any  person 
may  be  poasessed  by  actnal  reiddenee  thereon 
for  seven  successive  years,  having  a  connected 
title,  tn  law  or  equity,  deducible  of  record  from 
any  public  officer  authorized  to  sell  such  land 
for  the  nonpayment  of  taxes,"  a  tax  title  based 
upon  an  aCBdavit  showing  that  notice  of  re- 
demption was  not  properly  given  is  not  soffl- 
dent  title  to  aet  the  statute  running. 

16.  Possesmon  obtained  by  dther  tonAng  or 
persuading  the  tenant  of  an  adverse  claimant 
to  attorn  does  not  constitute  "actnal  reddenoa^** 
within  the  meaning  of  said  statnte. 

16.  In  order  to  constitute  title  by  seven 
yean*  payment  of  taxes,  seven  years  most 
elapse  between  the  date  of  the  first  payment  of 
taxes  and  the  oommmeenieDt  of  iidt  to  reeovar 
the  land. 

17.  Rev.  St.  tl.  a  I  S067,  which  bars,  after 
two  years,  suits  between  assigneea  la  hank- 
raptcy  and  persons  claiming  an  adverse .  in- 
terest touching  any  property  transferred  to  til* 
Msignees,  does  not  prev«it  a  grantee  of  an  a»- 
dgnee  in  bankmptcy  from  bringing  snlt  to  set 
aside  a  tax  title  after  the  lapse  of  such  two 
years,  where  such  grantee  Is  also  the  mort- 
gagee of  the  property,  rince  a  mortgagee  m» 
bring  such  a  enit  Ifiller  v.  Cook.  25  N.  B. 
Rep.  7S6.  135  Bt  100.  followed.  Qage  v.  Dn 
IJj^^  N.  3D.  Reih  m  127  in.  210.  diatiik- 

ItL  Where  a  decree  Is  remanded  with  di- 
rections to  enter  a  modified  decree,  the  court 
wUl  not,  on  rehearing,  modify  the  remanding 
order  so  as  to  allow  the  Introduction  of  addi- 
tional evidence,  where  the  lltigstion  has  been 
pending  for  18  yuars,  and  no  good  reason  is 


shown  why  snch  arldenea  tras  not  offered  at 
the  former  hearing. 

Appeal  from  superior  court.  Cook  coud- 
ty;  Henry  M.  Shepherd,  Judge. 

Bill  by  Janifs  S.  Perry  »nd  John  N. 
BenOerson  agaiunt  Geurj^e  W.  Burtitn  and 
Dtbeni  for  partition.  Complainaota  ob- 
tained a  decree.  Delendaote  appeal.  B»> 
versed. 

Wm.  Gamett,  Jr.,  and  H.  S.  Mecartney^ 
for  appellant  LonlavlUe  Banking  Cu. 
Woolfalk  &  Brownlng.for  appellants Wal- 
lace.  Burton,  and  Hansbrongb.  Edmund 
8.  Holbrook  and  A.  D.  Eddy,  for  appellee* 
Perry  and  Henderson.  Crafts  &  Stevene, 
for  appellees  Mitchell  and  McCaffery. 

MAGRUDER,  J.  The  complaiaants* 
Ferry  and  Henderson,  file  this  bill  tor  tbe 
partition  ol  40  acres  of  land,  and  claim  to 
betbe  owners  of  an  undivided  half  thereof. 
Tbe  defendants  deny  tbe  ownership  as- 
sertedbytbe  complaloents,  and  contend 
that  they  are  theniBelves  the  ownere  of 
tbe  whole  40  acres.  Therefore  the  first 
qaestlon  to  be  determined  Is  whether  the 
complainants  own  any  Interest  In  tbe 
land,  and,  If  they  do,  what  Interest. 

It  la  nut  denied,  that,  on  February  16, 
1836,  Isaac  Cook,  then  holding  the  govern- 
ment title  to  80  acres,  of  wblcb  the  tract 
of  40  acres  now  In  controrursyls  the  south 
half,  conveyed  an  undivided  halt  of  said 
80  acres  to  Asa  W.  Chambers  and  Shel- 
don Benetllct.  Tbe  complalnantu  claim 
title  through  a  coaveyance  from  Benedict 
to  Chambers,  and  three  conveyances  Irom 
Chanibera  to  themselves.  Chambers  and 
Benedict  left  Chicago  in  183tf.  Henedtet 
baa  never  been  seen  or  heard  of  but  unce 
since  that  time.  It  fa  said  that  In  the  year 
1848  he  made  a  vlait  to  Chambers  while 
tbe  latter  was  living  In  the  state  of  Texas, 
but  after  reraoining  with  Charabera  two 
or  three  weeks  he  disappeared. and  all  fur- 
ther trace  of  him  has  been  lost.  He  paid 
DO  taxes  upon  tbe  property  In  qufstlon 
after  be  left  Chicago,  nor  do  the  records  of 
Cook  county,  where  these  premises  are  lo- 
cated, show  that  he  has  ever  mnde  any 
conveyance  of  tbe  land,  or  instituted  any 
proceeding,  or  done  any  act  indicating  » 
claim  of  ownersiilp,  since  the  year  183S. 
Chambers,  according  to  bis  own  testi- 
mony, was  nut  in  Chicago  from  1833  to 
1872.  During  a  period  ol  more  than  80 
yeara  his  whereabouts  were  nnkuowa> 
and  were  only  discovered  in  the  year  1S71, 
or  thereabouts,  after  considerable  search 
by  a  party  acting  for,  or  In  concert  with, 
tbe  complainants.  After  bis  disappear- 
ance, In  isSS,  he  paid  no  taxes  upon  the 
land,  nor  did  he  or  hia  grantees  thereafter 
take  any  steps  to  assert  title  thereto  un- 
til tbe  filing  of  tbe  bill  In  this  ease,  Id  July. 
1878.  All  tbe  facts,  however, in  tbo  predent 
record,  which  tend  to  show  lacbea  by  rea- 
son of  delay  in  beginning  suit,  were  before 
this  court  lol8S4.and  again  In  1888.  Perry 
T.  Burton.  Ill  111.  138;  Id.,  12H  111.  598, 1» 
N.  G.  Rep.  658.  The  only  witness  who  tes- 
tifies that  a  deed  was  made  by  Benedict 
to  Chambers  is  Chambers  bimsell.  The 
latter  swear?  that  after  leaving  Clilcago* 
Id  ISilS,  he  remained  about  10  muutbsla 
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■Georgertowo,  VeriallHon  county.  IH. ;  chat 
he  went  to  Texas  In  June,  1841,  taking 
Mra.  Chambers  with  htm ;  that  he  lived  in 
Navarro  county,  Tex.,  from  1848  to  1H72, 
about  two  miles  from  a  1ftt]e  town  called 
Mt.  Pisgab,  containing  15  or  20  bouses,  13 
miles  from  Cursicana,  the  principal  tonrn 
of  the  coonty,  and  about  llO  miles  from 
Mryant,  Brasos  county,  where  the  com- 
plainants, Perry  and  Henderson,  who  are 
attorneys  at  law,  reside;  that  be  never 
saw  Benedict,  after  leaving  Chicago,  until 
1848;  that.lD  Novemberof  tbatyear,  Bene- 
dict came  to  his  house.  In  Na  varro  county, 
"flat  broke  and  afoot,"  saying  that  he 
came  through  Galveston,  and  had  been  in 
New  Orleans  and  New  York,  and  divers 

E laces;  thut  he  then  sold  to  Chambers  all 
is  Interest  in  this  land,  and  other  lands 
In  Illinois,  tor  f 200,  of  which  €75  was  paid 
Id  cosh,  and  for  the  balance  be  took  a  sad- 
dle horse;  that  Benedict  then  made  a  deed 
to  Chambers  of  the  land ;  tha  t  neither  bad 
any  papers  showing  the  description,  but 
both  remembered  the  description;  that 
the  deed  was  acknowledged  before  a  Jus- 
tice of  the  peace,  wbo  isdead,  and  attested 
by  two  wltnesBea,  who  are  both  dead ; 
that  Benedict  then  rode  away,  and  Cham- 
bers bas  never  seen  nor  beard  of  him  since, 
<ir  ol  any  of  bis  relatives.  If  he  had  any; 
that  Chambers  never  recorded  the  deed, 
but  kept  it  for  14  years  on  bis  place  In 
Texas;  that  In  1862  he  left  home,  and  de- 
posited his  papers  In  a  trunk.  In  the  care 
of  a  daughter  then  25  years  old:  that  the 
deed  was  tost  during  his  absence,  and  he 
has  never  been  able  tu  And  It. 

Tbeqaestton  as  to  the  execution  of  the 
deed  from  Benedict  to  ('bambers  was 
passed  upon  by  this  court  In  tbe  decision 
made  In  1884.  Perry  v.  Burton.lll  111.  138. 
Counsel  tor  dsteodants  refer  to  many  cir- 
eumsrances  broogbt  to  light  by  tbe  evi- 
dence taken  since  tbe  flrst  and  second  bear- 
ings of  thecanse,  wblch  arealleged  to  dem> 
onstrate  the  falsity  of  the  testimony  given 
by  Chambers.  We  do  not  deem  it  neces- 
sary, however,  to  enter  upon  a  discussion 
of  this  sohject,  as  we  have  reached  the 
conclusion,  lor  tbe  reasons  hereafter  stat- 
ed, that  the  defendants  must  be  regarded 
as  bona  fide  purchasers  of  the  one-fourth 
Interest  formerly  held  by  Benedict,  with- 
out notice  of  tbe  deed  said  to  bave  been 
made  by  him  to  ('hambers,  and  conse- 
qoentl;  are  entitled  to  protection,  att 
against  the  latter  deed.  Some  time  In  1871 
or  1872,  Chambers  conveyed,  or  attempted 
to  convey,  all  his  interest  In  said  tract  of 
80  acres,  described  as  tbe  E.  J{  N.  sec- 
tion 2U,  etc.,  and  In  other  lands  in  Illinois, 
to  tbe  complainants,  and  received  there- 
for tbe  sum  of  only  $10U.  About  tbe  same 
time  the  complainants  agreed  with  a  real- 
estate  agent  In  Chicago  to  convey  to  blm 
one-half  ol  such  Interestln  tbe  land  as  they 
should  flnally  recover,  upon  condition 
that  he  should  take  possession  of  tbe  prop- 
erty, employ  attorneys,  perldct  the  title, 
and  pay  all  coats, expenses,andattorneys' 
fees.  We  agree  with  coansel  for  the  de- 
fendants that  tbe  agreement  In  question 
was  phampertous  and  void,  and  could 
not  be  enforced,  as  between  the  parties 
to  it.  Thompson  v.  Reynolds,  73  111.11; 
Coleman  r.  BllUngs,  89  111.  188.   But  we 


do  not  regard  aoch  agreement  as  material 
In  tbe  eonafderatton  of  ttaia  case,  aa  tbe 
present  suit  is  not  between  tlie  complain- 
ants and  tbe  agent  so  employed  by  them. 
Torrence  V.  Shedd,  112  111.466,3  Amer.  & 
Eng.  Enc.  Law,  p.  86.  It  is  not  denied  by 
tbe  cnmplalnantH  that.  In  the  fall  of  1844, 
Isaac  Cook  was  the  owner  of  tbe  other 
nndivlded  one-half  or  the  80  acres  which 
had  not  been  conveyed  tn  1886  to  Cham- 
bers and  Benedict.  Tbe  undivided  half  so 
conveyed  to  Chambers  and  Benedict  wna 
sold  for  taxes  to  Cook  on  November  28, 
1842,  and  the  sheriff  Issued  a  tax  deed  there- 
for to  him  un  December  0,  1844.  It  Is 
claimed  by  the  defendants  that  Cook, 
holding  under  said  tax  deed,  and  under 
the  deed  to  blm  of  tbe  other  half,  as  color 
of  title,  paid  all  the  taxes  legally  assessed 
upon  tbe  whole  tract  of  SO  acres  from  1844 
to  1854,  Inclusive,  while  the  land  was  va- 
cant and  nnoccnpled.  We  have  heretofore 
passed  upon  the  question  of  the  payment 
of  taxes  by  Cook  under  said  tax  deed,  and 
have  held  tbat  tbe  payment  of  taxes  by 
him  during  the  period  aforesaid  was  not 
ePtabltsbed  by  proof.  Perry  v.Bnrton. Ill 
111.188.  Counsel  claim  tbat  there  is  now 
new  evidence  In  tbe  record  whicti  showa 
that  Cook  did  pay  tbe  taxes  on  tbe  undi- 
vided half  conveyed  to  him  by  tbe  tax 
deed  for  a  period  of  seven  successive  years 
between  1844  and  1854.  We  find  no  evi- 
dence whatsoever  In  the  record  which 
shows  that  the  80  acres  were  vacant  and 
nnoecupled  for  seven  aueceaslve  years  dar- 
ing the  period  from  1844  tn  1854.  Cook 
says  nothing  upon  thU  snbject,  and  the 
other  witnesses,  to  whose  testimony  we 
have  been  referred,  speak  of  the  land  as  it 
was  after  1854.  In  the  absence  of  proof 
tbat  the  land  was  vacant  and  unnccnpled, 
or  tbat  Couk  was  In  posseaslon  of  It,  dur- 
ing said  period  of  seven  years,  It  ia  Im- 
material, so  far  as  the  bar  of  tbe  statute 
of  llmitationa  is  concerned,  whether  the 
taxes  were  paid  or  not;  and  any  discus- 
sion of  the  queetlon  whether  tbe  defense 
based  upon  the  payment  of  taxes  under 
the  tax  deed  to  Conk  bas  or  has  not  t)e- 
cume  res  adjudlcata  under  tbe  former  de- 
cisions of  tills  eunrt  would  be  unneceasa- 
ry  and  fraltless. 

In  1S54  Cook  sold  the  80  acres  to  John 
W.  Flnnell  and  Richard  C.  WIntersnilth 
for  94,000,  and  aftertPards.  by  warranty 
deed  dated  Joly  9, 1857,  conveyed  to  them 
tbe  80  acres  so  sold.  On  January  9,  1856, 
each  undivided  %ot  said  80  acres,  being  the 
E.  }^N.  E.  section  20,  etc.,  was  sepa- 
rately sold  for  tbe  taxes  of  1855  to  Fred- 
erick R.  Wilson,  and  In  pursuance  of  such 
sale  the  sheriff  afterwards  executed  a  tax 
deed,  dated  Augnst  23,  1859,  to  Wilson. 
2onveyin)(  to  blm  tbe  whole  of  the  80 
acres.  Afterwards,  by  deed  dated  April 
28,  1866,  Wilson  conveyed  the  S.  %  of  the 
E.  K  N.  E.  %  sectloff  20,  etc..  befog  the  40 
acres  In  coiitroversy  In  this  suit,  to  Fln- 
nell, and  by  deed  of  the  same  date  con- 
veyed the  N.  %  of  said  E.  3^,  etc.,  to  Win- 
tersmlth.  By  way  of  further  effecting  a 
partition  of  the  80  acres  between  tbera, 
Wintersmltb  or  his  grantees,  by  deed 
dated  April  24,  1869,  conveyed  to  Flnnell 
said  S.  40  acres,  and,  by  deed  of  the  same 
date,  Flnnell  conveyed  said  N.  40  acres  to 
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fTlDteramitb  or  hla  grantees.  On  Aas;nst' 
28. 1869.  Isaac  Couk  and  John  W.  Flonell 
aod  Henry  A.  Montgomflrj  and  Abner 
Taylor,  the  two  latter  being  grantees 
throagb  nriAsne  conveyances  from  aold 
Wlntersmlth,  fll^d  a  bill  In  the  superior 
court  of  Obicngo  against  the  anbnown 
faeira  and  devisees  of  Asa  W.  Chambei-s, 
deceased,  and  the  unknown  heirs  and  dev- 
Iseea  of  Sheldon  Benedict,  deceased,  aa 
defendants.  This  bill  set  np  that  Cook 
conveyed  an  undivided  ^  of  E.  %  ti.  "E.  % 
of  said  section  20  to  Chambers  and  Bene- 
dict, as  above  stated;  that  by  deed  dated 
November  10, 1845,  Nornjao  B.  Judd  bad 
deeded  the  other  nndlvided  }^  ol  said  SO 
acres  to  said  Cook ;  that  In  November 
1845,  Chambers  and  Benedict  each  owed 
more  than  91^.000  to  said  Cook,  and  In 
consideration  of  such  Indebtedness  eze- 
cDted  an  agreement  In  writing  for  the 
conveyance  to  him  of  their  undivided  %  of 
satd  SO  acres;  that  the  cnnsideration 
therefor  was  the  payment  of  said  sums 
due  from  them,  respectively;  that  said 
contract  bad  been  lust  or  mislaid,  and  had 
never  been  assigned  by  Cook;  that  neither 
Chambers  nor  Benedict,  nor  either  of 
them,  had  ever  conveyed  any  part  of  said 
land  to  said  Cook,  or  to  any  otherperson. 
The  bill  recites  the  sale  for  taxes  la  1842; 
the  tax  deed  to  Cook  In  1844;  the  exercise 
of  control  over  the  80  acres  by  Cook  from 
lS48to18o7;  the  payment  ot  taxes  by  him 
from  1842  to  1854;  the  aale  for  taxes  In 
18S«;  the  tax  deed  to  Wl Irion  In  1859;  the 
deed  from  Cook  to  Finnell  and  Wlntcr- 
smitti  In  1857:  the  deeds  In  1865  from  Wil- 
son to  Finnell  of  the  S.  40  acres,  and  to 
WIntersmlth  of  the  N.  40  acres;  the  parti- 
tion deeds  In  1809  from  the  grantees  of 
WIntersmlth  to  Finnell  of  the  8.  40  acres, 
and  from  the  latter  to  the  former  of  the  N. 
40  acres.  The  bill  alleges  that  Chambers 
and  Benedict  had  died  Intestate  and  nn- 
marrled,  and  without  children,  and  bad 
been  dead  many  years,  and  prays  for  a  de- 
cree compelling  the  defendants  to  con- 
vey the  S.  3j  of  said  E.  %  to  Finnell,  und 
tbe  N.  %  thereof  to  Montgomery  and  Tay- 
lor, anu  in  default  thereof  that  a  master 
make  such  conveyance,  and  for  summons. 
Appended  to  tbe  bill  wasnnafBdavlt  that 
the  names  of  the  heirs  and  devisees  of  Asa 
W.  Chambers,  deceased,  and  of  the  heirs 
aud  devisees  of  Sheldon  Benedict,  de- 
ceased, were  unknown.  Summons  dated 
August  28.  18tt9,  was  Issued  to  Cook  coun- 
ty against  the  unknown  heirs  and  dev- 
isees of  Asa  W.  Chambers,  deceased,  and' 
tbe  unknown  heirs  and  devisees  of  Shel- 
don Benedict,  deceased,  returnable  on  the 
first  Monday  of  October,  186».  and  was 
returned,  "Not  found."  Proof  of  publi- 
cation of  notice  to  said  defendants  was 
filed  November  29,1869,  tbe  publisher's  cer- 
tlflcate  showing  publication  for  four  sue- 
eessWe  weeks, — four  ttnies  in  a  certain 
newspaper,— first  on  Angast  38,  aod  tbe 
last  on  Heptemberl8, 1869.  On  November 
29. 1869.  tbe  court  entered  an  order  fiudlnf? 
that  It  appeared  from  proof  filed  that 
pabllcatlon  had  been  made  In  the  Chicago 
Evening  Post,  a  newspaper  published  In 
<7blcag'o,  containing  notice  of  the  pend* 
cDcy  of  said  suit,  etc.,  '*the  first  of  which 
publications  wa«  more  than  sixty  daya 


before  tbe  commencement  ol  this  term  of 
court,"  etc.,  and  ordering  that  default  be 
taken  against  the  defendants,  and  that 
the  all^atlons  of  the  bill  be  taken  as  con- 
feared  by  tbem,  and  that  tbe  cause  be  re- 
ferred to  Ira  Scott,  master  In  chancery,  to 
take  proofs  and  report.  On  Monday. 
Mny  21.  1870,  tbe  master  made  bis  report, 
returning  therewith  the  deeds  named  In 
the  bill,  or  certified  copies  thereof,  aud 
also  the  deposition  uf  Cook,  wherein  he 
testified  that  Chambersand  Benedict  were 
dead,  and  bad  been  dead  for  15  or  20 
years;  that  neither  ot  them  was  ever  mar. 
rled ;  that  be  bad  been  unable  to  find  any 
of  their  relatives  living;  that  said  Cook 
had  reucqulred  tbe  title  to  said  80  acres 
from  said  Chambers  and  Benedict  by  con- 
tract or  deed,  vrhlch  he  bad  been  unable 
to  find,  and  that  no  one  ever  claimed  said 
land  since  its  purchase  by  Couk  from 
Jnrld  and  Chambers  aud  Benedict,  except 
Cook's  grantees,  and  those  claiming  un- 
der them.  On  May  21, 1870,  the  court  ren- 
dered a  decree  wherein,  after  reciting 
that  the  canse  came  on  to  be  beard  upon 
the  bill,  exhibits,  and  testimony,  and  that 
the  defendants,  the  unknown  heirs  and  dev. 
isees  of  Asa  W.  Chambers,  deceased,  and 
the  unknown  heirs  and  devisees  of  Shel- 
don Benedict,  deceased,  "although  duly 
notified  and  warned,"  failed  to  appear 
and  plead,  It  was  ordered  that  the  bill  be 
taken  for  confessed;  and  afterfinding  that 
the  material  arermeuts  thereof  were  fully 
proven  It  was  further  decrtjed  that  the 
couiplalnaets  therein  be  quieted  In  tbelr 
title  to  and  possesBlon  of  said  80  acres, 
and  that  tbedefendauts,  "and  all  others," 
be  forever  enjoined  from  setting  up  any 
claim  or  title  to  said  premises,  or  any 
part  thereof,  adverse  to  the  claim  and 
title  of  the  respective  complainants  there-' 
in.  and  that  the  defendants,  within  five 
days,  execute  a  deed  to  complaiaants 
Montgomery  and  Taylor  conveying  to 
tliem  said  N.  Jj,  and  a  deed  to  the  com- 
plainant Finnell,  conveying  to  him  said 
S.  %,  etc.,  and,  in  default  of  their  so  doing, 
that  said  master  make  suld  conveyances 
for  said  defendants. 

In  pursuaucH  of  said  decree,  Ira  Scott, 
master  ot  said  court,  executed  a  deed 
dated  June  14, 1870,  and  recorded  .lune  23, 
1870,  conveying  the  S.  %  of  the  E.  U  of  tbe 
N.  EJi  of  said  Hcctlon  20,  etc..  to  smd  John 
W.  Finnell,  and  also,  by  deed  of  same 
date,  and  recorded  on  .fune  2ft,  1870,  con- 
veyed the  N.  Jjof  said  E.  etc.,  to  said 
MontEcniery  and  Taylor.  On  February 
23,  1871,  Fmnell  sold  said  S.  40  acrea  to 
George  G.  Street  for  $12,000,  and  conveyed 
the  same  to  falm  by  warranty  deed  of 
that  date,  which  was  reeorded  before  Oc- 
tober 9,  1871.  Street  paid  ¥3,000  in  cash 
upon  said  purchase,  and  to  secure  the  re- 
maining f 9,000  of  the  purchase  money  exe- 
cuted to  Samuel  M.  Moore,  as  trustee, 
four  trust  deeds,  dated  February  21, 1871, 
and  recttrded  March  28, 1871,— one  on  the 
N.  E.  10  acres  o(  said  S.  40  acres,  to  secure 
a  note  for  C2,250,  payable  In  one  year ;  «n& 
on  the  N.  W.  10  acres  thereof,  to  secure  a 
note  for  f  2,250,  payable  In  two  years ;  one 
on  tbe  8.  E.  10  acres,  to  secure  a  note  tor 
92,250,  payable  In  three  years;  and  one 
on  the  S.  W.IO  aerefl,towCttrtt  three  notes. 


Digitized  by  Google 


64 


NOETHEASTEBN  BEPOBTEB.  Vol.  34. 


(in. 


each  (or  t750,  payable,  roBpectlvely,  In  one, 
two,  and  three  years,— all  said  notes 
alcned  by  f^aid  Street,  and  payable  to  tbe 
order  of  said  Flnnell.  Uq  Marcb  1.1871, 
Street  sold  said  40  acres  to  Wllllain  Hans- 
brough  tor  418.000,  and  conveyed  tbe  same 
to  htm  by  a  warranty  deed  dated  Marcb 
1, 1871,  and  recorded  Marcb  31, 187I,  nub- 
]ect  to  said  Incumbrances  of  ^9,000,  which 
Bald  Hansbrongb  usMumed  and  agreed  to 
pay.  Hansbrougb  bouulit  the  property 
(or  blmsell  and  George  W.  Burton,  and  by 
a  warranty  deed  dated  January  30, 1872, 
and  recorded  January  8,  1873,  conveyed 
tbe  same,  (or  an  express  consideration  ot 
918,000,  to  snld  Burton,  wbo  also  assnmcd 
tbe  payment  of  Hald  Incumbrances.  Un 
October  S,1S71,  before  tbe  maturity  of  said 
notes,  Charles  O.  Wallace  bought  all  of 
said  notes  and  troat  deeds  (mm  said  Fln- 
nell, and  paid  therefor  fS,600  in  money. 
Burton  paid  tbe  two  notes  payable  in  one 
year,— one  (or  $2,250,  and  one  (ur$7.^0,— 
and  the  said  N.  E.  10  acres  have  been  re* 
leased  from  the  lien  of  the  trust  deed 
thereon.  In  1877,  Burton  executed  upon  the 
40  acres  a  mortgage,  which,  in  banlirupt- 
cy,  was  assigned  In  1878  to  the  LouIsTille 
Banking  Company,  one  ol  the  appellants 
herein.  In  1878,Burton  became  bankrupt, 
and  an  assignee  of  his  estate  was  ap- 
pointed. During  tbls  Utign  tion  tbe  prop- 
erty bad  been  sold  (or  taxes,  and  John  J. 
Mitchell,  also  one  of  the  appellaits,  holds 
tax  deeds  upon  the  property.  For  the  pres- 
ent we  poHtpone  the  consideration  o(  all 
questions  as  to  the  bankruptcy  of  Burton, 
and  ail  to  the  rights  o{  tbe  Louisville  Bank- 
ing Company,  and  o(  Mitchell.  Wallace, 
one  of  tbe  defendants  below, and  one  of  the 
appeHants  here,  is  tbe  owner  of  tbe  nnpaid 
notes  secured  by  three  of  said  trust  deeds, 
together  with  the  Interest  thereon.  He 
claims  that  be  bought  the  same  in  good 
faith,  relying  upon  the  validity  of  said  de- 
cree of  May  21, 1870,  and  of  the  master's 
deed  made  In  pursuance  thereof.  Barton 
and  Hansbrough,  detcDdanta  below  and 
appellants  here, claim  that  tbey  and  their, 
grantor.  Street,  bought  tbe  40  acres  in 
good  fulth,  relying  upon  said  decree,  and 
that  they  are  bona  fide  purchasers  for 
value,  without  notice  ^f  the  claim  o(  com- 
plainants, or  o(  their  grautor,  Chambers. 

Wears  thus  brought  to  tbe consldera^ 
tion  o(  tbe  question  whettaer  parties  pur- 
chasing In  good  faith,  and  in  reliance  upon 
the  validity  of  such  a  proceeding  against 
unknown  helrsand  devisees  as  is  above  set 
forth,  are  entitled  to  be  protected  in  their 
purchases.  In  support  of  their  contention 
that  tbesoperiorcoartof  Chicago  acquired 
]QrlsdiGtl<ia  in  tbe  proceeding  of  1869 
over  the  unknown  b^ra  and  devisees  of 
Asa  W.  Chambers,  deceased,  counsel  for 
appellants  assert,  in  the  first  place,  that 
tbe  Chambers  from  whom  tbe  complain- 
ants derive  their  title  was  an  Impostor, 
and  Ih  not  suCQclently  Identified  by  the 
evidence  as  being  the  same  Asa  W.  Cham- 
bers who  lived  ia  Chicago  in  1836  to  over- 
come the  presnmptJon  of  death  arising 
from  absemte  (or  several  periods  of  seven 
years  each*  and  to  overcome  the  Jodlcial 
finding  of  the  fact  of  his  death  marie  In 
1860  and  1870,  as  above  set  forth.  Un- 
doubtedly, there  are  acme  drennutancea 


wblL'h  leave  the  mind  in  doubt  npon  this 
question  ot  Identity,  John  C.  Haines  and 
Fernando  Jones  swear  that  tbey  knew 
Chamtiers  and  Benedict  well  when  the 
latter  werein  Chicago  In  1836  and  1838; 
that  Chambers  was  a  yonng  man,  not 
more  than  25  years  old,  and  was  an  un- 
married man;  that  be  bad  no  family,  and 
sleptin  bisBtore,etc.  Tbe  grantorof  com- 
plainants was  in  Chicago  In  1872orl873, 
and  gave  his  deposition  In  that  city  In  Sep- 
tember, 1874.  He  seems  to  have  kept  aloof 
(rom  all  o(  the  old  cltlxena,  except  one, 
who  knew  the  Chambers  of  1S36  and  1838. 
His  board,  while  he  was  hern,  was  paid 
by  the  real-estate  agent  already  men- 
tioned. Hestates  that  he  was  engaged  at 
that  time  In  peddling  bluing  for  washing 
purposes.  He  says  that  while  be  lived  in 
<'hicago  he  had  a  wife  and  children,  and 
that  one  of  his  daughters  was  married  In 
Danville  before  be  went  to  Texas.  Three 
or  four  witnesses  swear  that  the  reputa- 
tion of  the  Chambers  wbo  lived  In  Tex  us 
In  1849  and  1K62,  (or  troth  and  veracity, 
was  bad.  and  that  they  would  not  believe 
him  under  oath.  Several  testify  that 
Chambers,  of  Texas,  signed  his  name,"  Asa 
Chambers,"  and  was  not  known  as  Asa 
W.  Chambers.  There  are  many  inconsist- 
encies in  tbe  account  wblcb  tbe  grantor 
of  complainants  gives  o(  himseK.  and  of 
tbe  transaction  ot  which  he  speaks.  1( 
this  matter  depended  upon  his  testimony 
alone.  Its  Inherent  tmprohahillty.  and  Its 
contradiction  by  Haines  and  Joues.  would 
leave  his  Identity  with  the  original  gran- 
tee of  Cook  unproven.  But  Haines  and 
Jones  did  not  see  him  when  be  was  In 
Chicago  in  1872  and  1874.  On  the  other 
band,  Mark  Beanblen,  an  old  settler  la 
Cook  county,  swears  that  he  knew  the 
Chambers  wbo  was  here  iu  1836,  and  that 
the  Chambers  here  In  1874  was  the  same 
man.  The  Chambers  who  testified  In  this 
case  boarded  with  Beanblen  in  1874.  and 
tbe  latter  a  weani  that  ho  recognised  blm 
as  the  man  who  bad  formerly  boarded 
with  blm  in  1836  or  1887.  While  there  ia 
some  evidence  tending  to  show  that  Beao- 
bien  was  a  very  credulous  man.  there  Is 
none  that  snccRSslully  Impeaches  bis  truth- 
(ulness.  We  think,  upon  the  whole,  that 
his  testimony  must  be  held  to  determine 
the  question  of  identity  In  (avor  of  the 
position  taken  by  the  complainants  upon 
this  subject. 

But  appellants  contend.  In  the  second 
place,  that,  even  I(  tbe  grantor  ot  com- 
plainants be  Identified  as  the  grantee  of 
Cook,  yet  the  rights  of  Cliambers  were  cut 
off.  as  against  them,  by  the  decree  o(  1870. 
Their  position  la  that  tne  superior  court  n( 
Chicago  was  a  court  o(  general  Jartsdie- 
tion  ;  that  it  had  Jurisdiction  o(  the  sub- 
ject-matter; that  absence  (rom  tbe  domi- 
cile (or  a  period  o(  seven  years,  without 
being  heard  from,  creates  a  presumption 
o(  death;  that  Chambers  had  been  absent, 
and  not  heard  from, for  81  years,  when  the 
suit  of  1869  was  hiegon;  that  tbe  court 
made  a  decree,  upon  proobi  taken,  finding 
him  to  be  dead;  that  proper  publication 
was  made  as  to  his  heirs;  that  complain- 
ants  were  bona  fide  purchasers  for  value 
without  notice,  and  were  not  bound  to 
look  beyond  the  decree,  when  executed  by 
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a  maflter'a  detMl,lDa8mncb  as  the  facts  nec- 
eHsary  to  glre  Jurtodlctluu  appeared  upon 
the  tftce  of  tbe  proceedings:  that  the  decree 
cannot beattacked collaterally, etc.  There 
la  force  in  these contentlonB,  where  applied 
to  the  DDkoown  heirs  and  devisees  of  Shel- 
don Benedict,  deceased,  as  will  be  seen 
taeteafter,  bat  they  have  no  application  to 
(.^anbera.  According  to  tba  testimony  of 
Beanblen,  as  It  appears  In  this  record, 
Chambers  was  alive  when  the  soft  was  be- 
gun, In  1869,  and  when  the  decree  uf  1870 
was  rendered,  and  when  the  present  bill 
was  Bled.  In  1873.  He  waa  not  a  party 
to  the  sntt  of  ISOBi.  The  persona  made  par- 
ties as  his  onknowD  hetrs  and  devisees 
were  not  then  in  existence.  There  were 
no  sncta  persane.  The  coart  had  no  Jnrls- 
dlction  over  blm.  and  the  decree  was  ab- 
solutely void  as  to  his  one-fonrth  interest 
obtained  from  Couk  in  1836.  In  aiithorlS' 
ing  the  heirs  of  a  deceased  person,  who 
has  been  Interested  In  the  subject-matter, 
to  be  made  parties  under  the  name  of  **  un- 
known beim."  wben  thnir  names  are  un- 
known, the  statute  presupposes  that  the 
death  of  soch  persons  Is  an  established 
fart.  It  was  never  designed  to  cnt  uft  the 
known  rights  of  such  a  person  wblle  In 
life,  even  us  against  Innocent  purchasers 
for  value.  It  has  reference  to  deceased 
persous.  and  '  not  to  live  persons.  In 
Thomas  v.  People,  107  111.  A17.  where  the 
proceeds  of  a  rale  In  partition  came  to  the 
bands  of  a  master  in  cbanceir.  and  prior 
thereto  administration  had  been  granted 
opou  the  estate  of  oneol  tbn  heirs  npon 
the  hypothesis  that  be  was  dead,  because 
be  had  been  absent,  and  not  beard  from, 
for  morethanseven  years,  the  master  paid 
to  thv  admlulstrator  the  portion  of  the 
proceeds  belonging  to  such  absmc  heir. 
Afterwards  the  person  supposed  to  be 
dead  tamed  ont  to  be  alive,  and  It  was 
beld  that  the  grant  uf  administration, 
and  all  acts  done  thereunder,  were  void ; 
that  tbeprubate.conrt  had  nojurisdlctlno, 
except  over  the  estates  of  deceased  per- 
sons; that  the  money  was  improperly 
paid  uDt;  and  that  the  interested  party, 
who  bad  returned  alive,  waa  entitled  to 
recover  back  bis  money  from  tbe  master. 
We  think  that  the  doctrine  of  the  Thomas 
Case  is  applicable  to  the  case  at  bur,  so 
far  as  chambers  is  concerned.  We  are 
therefore  of  the  opinion  that  the  decree  of 
Bday  21,  1870,  and  the  master's  deed  of 
June  14,  1870,  did  not  have  the  effect  iif  de- 
priving Chambers  of  the  one-fourth  Inter- 
mt  shown  by  the  records  to  have  been 
conveyed  to  him  In  18H6, 

The  procetfdlog  of  1869  mast  be  regard- 
ed as  a  proceeding  against  the  unknown 
belrs  and  devisees  of  Sheldon  Benedict, 
alone,  and  the  question  arises  whether  it 
«8B  valid  aa  to  them.  There  Is  no  eri- 
dence  in  the  record  that  Bmedlct  was 
allvewhen  thatproceedlng was  Instituted, 
or  when  the  decree  therein  was  entered. 
He  bad  been  absent  from  Cook  county, 
and  bad  not  been  heard  from  In  that  coun- 
ty, for  31  years.  If  be  was  alive  In  1848, 
be  had  not  been  heard  from  In  1860  for  21 
years.  Acting  upon  the  presumption  of 
bla  death,  and  upon  tbe  evidence  of  Cook 
that  be  was  dead,  tbe  decree  of  1870  found 
tbe  fact  of  bla  death  to  be  eatabllshed. 
TJt4K.£.no.l— 6 


The  complainants  have  Introduced  no 
proof  to  contradict  tbe  truth  of  such  flnd- 
iDg.  In  tbelrorlglnal  blllflled  Inthlseause 
on  July  18, 1878, they  alleged  that  Benedict 
was  dead,  and  after  filing  the  afSdavIt  re- 
quired by  the  statute  made  hts  unknown 
heirs  and  devisees  parties  defendant.  We 
see  no  reason  why  the  court  did  not  ob- 
tain Jurisdiction  over  tbn  unknown  heira 
and  devisees  of  Sheldon  Benedict,  deceased, 
by  the  proceeding  of  1869,  as  above  set 
forth.  Inasmuch  as  said  heirs  and  devi- 
sees were  notified  by  publication  only, 
they  had  a  right  to  come  In  at  any  time 
within  three  years  after  the  entry  of  the 
decree,  and  open  it,  and  answer  the  bill. 
It  is  true  that  such  a  decree  does  not  be- 
come final  until  after  tbe  lapse  of  three 
years,  and  that  parties  parchasluK  during 
that  time  do  so  subject  to  the  contingency 
that  the  decree  may  be  set  asirle.  Lyons 
V.  RobbiQ,46  111.276;  Bank  v.  Hnmphreys, 
47  III.  227.  But  when  the  three  years  have 
passed,  and  no  steps  have  been  taken  by 
tlie  defendants  to  open  it,  it  has  the  same 
effect  as  tho*igh  there  had  been  personal 
service.  Caawell  v.  Caswell,  120  111.  877.  11 
N.  E.  Kep.  ai2.  Although,  in  the  present 
case,  Street  and  Hansbrough  and  Bur- 
ton and  Wallace  acquired  their  interests 
within  three  years  after  the  entry  of  the 
decree  of  May  21,  1H70,  yet  none  of  the 
heirs  or  devisees  of  Benedict  appeared  be- 
tween that  date  and  May  31, 1S73.  for  tbe 
purpose  of  opening  the  decree,  and  an- 
swering the  Mil.  The  decree  became  final 
on  May  21,  1873,  and  the  rights  nf  said  ap- 
pellants became  thereby  fixed,  and  relieved 
of  their  conditional  character.  The  bill  of 
the  complainants  In  this  case,  not  having 
been  filed  until  July  18, 18711,  was  not  tUed 
until  more  than  three  years  bad  passed, 
not  only  after  tbe  entry  of  the  decree,  but 
after  the  execution  and  recording  of  the 
master's  deed  to  Flnnell.  It  makes  no 
difference  that  said  bill  was  filed  within 
less  than  two  m4mthH  after  May  21,  1873. 
The  evidence  tendstosbow  thuttheenorts 
made  by  the  agent  of  tbe  complainants  to 
find  Chambers,  and  get  a  eonveyanm 
from  blm,  were  prompted  by  the  begin- 
ning of  the  chancery  suit  in  1869,  and  by 
the  publication  of  the  notice  to  unknown 
belrs,  etc.  Neither  Fiunell,  nor  the  above- 
named  appellants,  who  hold  under  him, 
bad  any  notice  whatever  that  Benedict 
had  made  a  deed  to  Chambers  until  the 
fllinsrol  tbe  original  bill  in  this  cause.  The 
allegations  of  that  bill  made  It  known  on 
July  18. 1878.  for  the  first  time,  that  such 
a  deed,  of  which  the  records  give  no  infor- 
mation, hud  been  executed  and  lost.  The 
first  two  deeds  made  by  Chambers  to  tbe 
complainants  gave  no  notice  of  the  execu- 
tion of  a  deed  by  Bene«llct  to  Chambers. 
They  both  bear  date  November  1^,  1871. 
One  was  recorded  on  January  80.  1872, 
aud  the  other  on  February  16, 1872.  By 
the  former.  Chambers  conveyed  to  i'erry 
and  Henderson  "all  of  the  equal  and  undi- 
vided ouB-half  part,"  not  of  the  E.%  of  the 
N.  E.  %,  etc..  but  "of  the  N.  E.  one-fourtb 
of  section  20."  etc.,  aud  omitted  to  state 
In  what  county  and  state  said  N.  E.J4  was 
located.  By  tbe  latter,  Chambers  con- 
veyed to  Perry  and  Henderson  "an  andl> 
vlded  one-ball  of  all  tbe  pieces,  parcsUt  or 
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lots  of  land  wblcb  I  own,  or  liave  any  ti- 
tle to."  In  Couk  county,  or  In  any  part  ol 
Illinois,  bnt  failed  tberein  to  specifically 
describe  any  particular  land.  Tho  third 
deed  made  by  Cftambers  to  Perry  and 
Henderson,  wnlcb  recites  that  it  Is  made 
to  correct  the  mistake  In  the  first  deed  of 
omitting  the  words  "In  Cooti  county,  and 
Btate  of  Illinois,"  bears  date  July  5, 1873; 
and,  altboogh  it  Is  rderred  to  In  thaorlg* 
Inal  bill  In  connection  with  tha  other  two 
deeds,  it  was  nut  recorded  nntll  Septem- 
ber 9, 1890. 

Which  title  to  the  undivided  une-fonrth 
Interest  conveyed  by  Cook  to  Benedict  In 
1886  fa  the  better  title,—that  of  appel- 
lants, derived  from  jPlnnell  through  his 
master's  deed  of  June  14,  1870,  and  pur- 
chased in  Kood  faith  for  valuable  consld- 
eratlon,  wltbiiut  notice  of  any  adverse  in- 
terest, or  that  of  complainants  based 
upon  the  lost  deed  of  Benedict  to  Cham- 
bers, brought  to  light  for  the  first  time  on 
July  18, 18737  The  statute  provides  that 
"all  deeds,  mortgages,  and  othw  instrn- 
ments  of  writing  which  are  (required)  au- 
thorised to  be  recorded  shall  take  effect 
and  be  In  force  from  and  after  filing  the 
aame  for  record,  and  not  before,  as  to  all 
creditors  and  Bubs*Hiuent  purchasers  with- 
out notice;  and  all  such  deeds  and  title 
papers  shall  be  adjudged  void  as  to  all 
such  creditors  and  subsequent  pnrcbasero 
wihunt  notice  nntll  the  aame  shall  be  filed 
for  record."  If  Benedict  bad  been  ailve  In 
Jane,  1873,  and  Kinnell  had  then  pur- 
chased his  one-fourth  Interest  Irom  htm 
for  a  vaioable  conuideratlon,  and  in  good 
faith,  and  withunt  notice  of  any  previous 
conveyance  thereof,  and  had  recorded  bis 
daed  on  June  28,  iK78,  FIODell  would  cer- 
tainly bare  held  tbe  Interest  as  against 
the  unrecorded  and  lost  deed  previously 
made  by  Benedict  to  Chambers  in  1848, 
and  not  heard  of  by  Finnell  until  July  18, 
1873.  Although  the  legal  title  pauses  by 
the  first  d?fd,  which  Is  not  recorded,  yet 
by  force  oE  the  recordlDic laws  It  is  post- 

eoned  In  favor  of  a  subsequent  deed  to  a 
ona  fide  purchaser,  which  fa  recorded. 
We  bore  held  that  this  rale  applies  aa 
well  to  bona  fide  subseqnent  purchasers 
from  heirs  as  to  pnrchHBers  from  the  an* 
cestor.  In  Kennedy  v.  Northdp,  16  III. 
148,  we  said:  "During  the  lifetime  of  the 
grantor  In  an  unrecorded  deed  the  appar- 
mt  title  Is  In  him ;  and  be  who  purchases 
in  good  faith  that  apparent  title.  It  Is 
conceded  on  all  hands.  Is  protected  by  tbe 
statute.  After  tbe  death  of  such  original 
grantor  tbe  apparent  legal  title  Is  In  the 
heir,  and  the  policy  of  tbe  law,  which  Is 
to  make  potent  all  legal  titles  to  land,  so 
far  as  practicable,  that  strangent  may 
safely  purchase,  equally  reqnires  tbat  the 
bona  fide  purchaser  from  tbe  htir  should 
be  protected."  It,  therefore,  Finnell  bad 
purcliased  said  interest  in  good  faith 
from  tbe  heirs  of  Bene<11ct  In  June,  1873, 
and  had  recorded  his  deed  inJnne,  1873, 
he  would  have  been  protected  against  the 
unrecorded  deed  made  In  1848.  But,  when 
such  heirs  are  unknown,  why  should  not  a 
subsequent  pnrchaser,  who  acquires  tbelr 
Intereetfl  In  good  faith  and  without  no- 
tice, throngb  a  statutory  proceeding 
against  anknown  helra,  be-  equally  pro^ 


tected  against  the  unrecorded  ^eeilt  A 

deed  from  tbe  beirs  themselves  no  mora 
effectually  disposes  of  their  Interests  than 
a  deed  execnted  for  tbem  by  a  master  In 
chancery,  under  tbe  orders  of  a  court 
which  has  acquired  jnrisdietlan  over 
them.  It  has  been  held  that  the  subse* 
queut  purchasers  who  are  ■  protected 
against  unrecorded  conTeyoneea  iDclnde 
pnrehaaera  at  Indlelal  sales  an  well  as 
other  sales.  Webber  t.  Olark,  136  111.256, 
26  N.  £.  Rep.  86».  and  82  N.  E.  Bep.  748. 
In  principle  and  reason,  these  appellanu, 
as  purchasers  from  the  grantee  In  the 
master's  deed,  execnted  under  a  Judicial 
proceeding,  oeeopy  a  pcwition  somewhat 
similar  to  that  of  tbe  purchaser  of  a  JudU 
olal  sale.  Section  7  of  tbe  chancery  act 
Is  as  follows:  "In  all  suits  in  cbancery, 
and  snits  to  obtain  title  to  lands,  in  any 
of  the  courts  of  this  state,  if  there  be  per- 
sons interested  in  the  same  whose  names 
ara  unknown.  It  shall  be  lawful  to  make 
sucb  persons  parUes  to  sucb  suits  or  pro- 
ceedings by  the  name  and  deHcriptlon  of 
unknown  owners,  or  unknown  oeirs  or 
devisees,  of  any  deceased  person  who  may 
have  been  Interested  In  tbe  8nb}eet<matter 
of  the  suit  previous  to  his  or  her  death. 
Bnt  In  alt  sucb  cases  an  affidavit  sball  be 
filed  by  the  party  desiring  to  make  any 
nnknown  person  a  party,  stating  that 
the  names  of  such  persons  ate  unknown; 
the  process  shall  be  Issued  agalaat  all 
parties  of  the  name  and  description  given 
MS  aforesaid;  and  notice  given  by  publica- 
tion, as  required  by  this  act,  shall  be 
sufficient  to  authorise  the  court  to  hear 
and  determine  the  suit  as  though  all  par- 
ties had  been  sued  by  their  proper 
namea.**  Starr  A  C.  Ann.  St.  p,  896.  Sec- 
tion 43  of  tbe  same  act  la  aa  follows :  **  AH 
decreeSf  orden.  Judgments,  and  proceed- 
ings made  or  had  n-ltb  respect  to  un- 
known persons  shall  have  the  same  effect, 
and  be  aa  binding  and  conclusive  upon 
tliem,  as  thongh  such  snit  or  proceeding 
had  het'n  Instituted  against  them  by  their 
proper  names."  Id.  p.  412.  The  statute 
requires  that  tbe  deceased  pereon  ahaD  be 
one  who  was  interested  In  the  snbject- 
matter  of  the  suit  prerlous  to  bis  death. 
Pile  V.  McBratney,  16  111.  814.  Tho  rec- 
ords showed,  when  tbe  salt  of  1K69  waa 
began,  that  Benedict  was  the  only  person 
who  had  been  Interested  In  the  une  undi- 
vided fourth  conveyed  to  him  la  1836,  ex- 
cept those  holding  tax  titles.  Tliere  was 
nothing  to  Inform  the  complainants  In 
tbe  suit  that  Chamt>ers  had  any  Interest 
In  such  undivided  one-tonrth.  or  that 
there  were  unknown  persons  Interested 
therein,  other  than  Benedict's  heirs.  In 
Pile  V.  McBratney,  supra,  the  nature  and 
effect  of  a  proceeding  precisely  like  tb» 
suit  of  1869  were  fully  discnsaed,  and  It 
waa  there  said;  **Tho  court  having  ac- 
quired Jurisdiction  of  the  case,  and  passed 
upon  the  rights  of  the  parties,  the  decren 
was  binding  on  the  heirs  of  Mastin.  The 
deed  of  the  commissioners  transferred  all 
their  Interest  In  the  land."  When  all 
persons  known  to  have  any  Interest  In 
tbe  land,  or  shown  by  tbe  records  to 
have  any  interest,  are  made  parties,  tbe 
prfKeedlng  would  be  useless.  If,  after  It 
baa  become  final,  prrsom»  claiming  to 
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hold  Hecret  IntereetB,  anrecbrded  and  uu- 
BUBpected,  even,  can  come  in,  and  aet  the 
decree  aside.  Sach  a  doctrine  would  open 
wide  the  door  to  fraud  and  perjury. 
Specolatora  would  be  tempted  to  swear 
to  lost  deeds,  or  other  Inetruuiente,  as 
having  been  exeea ted  to  them  by  parties 
to  eucli  proeeedingQ,  lor  the  express  pur- 
pose of  declarlnK  the  decree  Invalid  for 
want  of  }arlBdlctlon  over  themselTts. 
ThOB  the  rery  object  of  the  statute  would 
be  defeated.  While  the  decree  of  May  31, 
ISiO,  was  fnTRlld,  so  far  aa  it  operated  to 
depilTC  Chambere  of  the  one-fourth  inter- 
eat  shown  by  tbe  records  to  have  been 
cottveved  to  him  In  lS3fi.  we  cannot  re- 
gard It  as  Invalid  eo  far  ae  it  affected  tne 
secret  interest  claimed  to  hnve  been  ot)< 
tuhied  by  him  through  the  lost  deed  of 
1848.  The  apparent  title  to  the  latter  In- 
terest stood  In  Benedict,  or  bis  helTs. 
"  Where  a  deed  Is  not  recorded  the  title  U 
apparently  atlll  in  the  crantor,  and  tbe 
law  autborliea  purchasere  who  are  igno- 
rant of  theconveyance  to  dealwltli  him  as 
the  real  owner.  Incase  ot  bis  death  the 
heir  becomes  the  apparent  owner  of  tbe 
legal  title,  and  It  Is  equally  as  Important, 
and  equally  as  just,  that  the  public  may 
be  allowed  to  deal  with  hfm  as  the  real 
owner."  Kennedy  t.  Northnp,  supra. 
When  the  facts  authorln  a  statutory  pro- 
ceeding ogalnst  the  unknown  heirs  hold- 
ing the  apparent  title,  the  prosecull<in  of 
such  a  proceeding  to  the  end,  and  thefle- 
coreoient  of  a  title  thereunder,  amount  to 
a  dealing  with  sueb  heirs  as  the  real  own- 
ers, lost  as  much  as  woold  be  a  pnrehase 
from  heirs  whose  names  are  known.  The 
bill  of  was  to  a  large  extent  a  bill  for 
the  speclflc  performance  ot  a  contract  to 
convey  land.  Cook  and  his  grantees  al* 
leged  therein  that  Chambers  and  Bene- 
dict executed  a  written  agreement  In 
to  convey  their  interests  In  the  80  acres 
to  Cook.  The  court  found  that  allega- 
tion to  be  true,  and  ordered  the  defend- 
ants to  make  deeds  to  carry  oat  the 
agreement,  or,  upon  their  default,  that 
tbe  master  do  so.  Here  was  a  Judicial 
finding  that  Cook  acquired  an  Interest 
fa  Benedict's  one-fourth  before  tbe  deed 
of  1S48  was  made.  The  appellants,  pur. 
chasing  In  good  faith  and  wlehont  notice, 
had  a  right  to  rely  upon  that  decree,  and 
tbe  deed  thereunder,  as  paaslug  ISene- 
dlct*B  title.  Tbe  court  bad  Jurisdiction 
of  the  partite.— tbe  unknown  heirs  or  Bene- 
dict, deceaRed,— and  of  the  subject-matter, 
— the  specific  performance  of  a  contract  to 
convey  land.     '  * 

C<iunsel  for  app^ees  charge  that  the 
proceeding  of  18^  was  a  frandperpetrated 
upon  the  court  by  Oook,  and  that  no  such 
coutract  of  rate  as  Is  therein  set  up  ever 
existed.  The  proof  does  not  sustain  this 
cha^.  Chambers,  It  Is  true,  swears  that 
he  owed  Oook  nothing  when  he  lurt  here. 
In  183S.  -and  that  he  thinks  Benedict  owed 
him  nothing.  Oook,  however,  swear«  to 
tbe  oontmry  tn  the  suit  of  1889,  and  thu 
court  found  his  evidence  to  be  true;  and, 
not  only  so,  but  he  awsnrs  to  the  same 
thing  Itt'bis  testimony  taken  in  this  case 
In  1882.  But,  tt  It  Is  true  that  Cook  was 
guilty  of  the  fraud  charged  against  him, 
It  waanot  such  a  fraud  as  gow  to  tbe  Jo- 


rlsdlctlon  of  tbe  conrt  rendertng  thedecretf 
of  1870,  and  thurefore  is  unavailable  In  a 
collateral  attack  upon  tbe  proceeding  of 
1S69,  as  against  Innocent  purchasers  from 
tbe  grantee  In  tbe  master's  deed.  There 
are  two  kinds  of  fraud,  as  applied  to  this 
subject,— fraud  In  obtaining  a  decree  by 
false  evidence,  and  fraud  which  gives  a 
court  colorable  jurisdiction  over  tbe  de- 
fendant's person.  In  case  of  a  fraud  of 
tbe  previous  kind,  a  decree  cannot  be  Im- 
peached In  a  separate  and  Independent 
proceeding,  though  It  Is  otherwise  ia  the 
ease  of  a  fraud  ot  thelatter  kind.  Caswell 
V.  Caswell,  120  111.  877, 11  N.  E.  Rep.  843. 

diunsel  for  appellees  contend  that  the 
contract  set  up  In  the  bill  of  1868  was  a 
Joint  contract  for  tbe  conveyance  of  an 
undivided  one-half  of  tbe  NO  acres  by 
Chambers  and  Benedict  together,  and 
that,  where  Jarisdlctluo  orer  Cbambera 
failed,  there  was  no  Jarlsdictloa  to  enforce 
tbe  contract  agalnat  Benedict  alone  for 
the  conveyance  of  his  one-toortb  interest. 
We  do  not  concur  In  this  position,  Tbe 
deed  made  by  Cook  In  1836  conveyed  to 
Benedict  one-fonrtb,  and  toChambersone- 
fonrth,  and  each  could  perform  tbe  con- 
tract as  to  his  own  Interest  only,  and  not 
as  to  tbe  interest  of  the  other.  Hence,  we 
see  no  reason  why  the  master's  deed  to 
Flnnell  did  not  pass  Benedict's  one-fourth, 
though  it  failed  to  pass  tbe  one-fourth  be- 
longing to  Chambers.  Freeman,  in  his 
work  on  Cotenancy  and  Partition,  (sec- 
tion 209.)  says:  "An  agreement  to  con- 
vey,  entered  Into  by  several  cotenants,  by 
which  they  stipulate  that  they  will  give  a 
good  and  sufflclent  warranty  deed,  etc., 
does  not  require  either  to  warrant  the  ti- 
tle of  tbe  others.  It  Is  complied  with  If 
each  makes  a  separate  deed  of  his  moiety, 
containing  tbe  stipulated  covenant,  or  If 
all  Join  In  a  deed  In  which  each  grantor 
warrants  bis  share,  but  not  that  of  his 
cograntor."  Ooe  t.  Warahao,  8  Gray, 
IftK.  Viewing  the  contract  asono  between 
Benedict,  vendor,  and  Cook,  vendee,  for 
the  sale  of  one-fourth  of  tbe  land,  and 
viewing  the  bill  of  1869  as  a  bill  brought 
by  tbe  vendee  against  the  vendor  for  tbe 
specific  performance  of  a  contract  made 
fn  1848,  we  cannot  see  how  the  proceeding 
can  be  void,  as  to  tbe  vendor's  Interest, 
merely  because  a  subsequent  grantee  of 
the  vendor,  to  whom  the  latter  conveyed 
In  1848,  was  not  made  a  party.  It  being 
true  that  the  original  vendee  Qling  the  bin 
knew  nothing  about  the  conveyance  to 
such  ttecond  vendee.  The  bill  alleged  that 
Benedict  had  not  conveyed  any  part  ot 
bis  laterest  1b  said  land  to  any  person, 
and  the  decree  found  that  allegation  to  be 
trae.  Tbe  appellants,  as  bona  fide  pur- 
cbfisers  from'  the  master^s  grantee,  had  a 
right  to  rely  upon  tbe  correctness  of  the 
finding.  In  case  ot  a  common  bill  for  the 
«pociIlc- pertormanre  of  a  contract  of  salu 
of  reel  estate,  tbe  only  proper  parties,  In 
general,  are  the  parties  to  the  contract 
Itself.  Story,  Eq.  Pi.  i  USttb;  Qlbbs 
BlackW011,  »7  111.  191.  °In  a  case  bHore 
Shadwell,  V.  C.,  wherothe  vendor  sold  the 
same  property  twice  over,  and  the  bill  was 
brought  by  tbe  first  purchaser  against 
the  vendor  and  tbe  second  purefaaBer,  It 
was  dlsBilBsed,  without  eo««a,  M'agatnst 
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the  latter,  thoDcb  spectflc  performance  waa 
decreed  as  agalaat  theorlKlualeontractor, 
Thin  was  afflrnied  by  Lord  LyndharBt. 
•  •  •  Cutta  V.  Thodey.  1  Colly.  228.  * 
Fry,  Spec.  Pert.  (3d  Ed.)  §  144. 

Coansel  (or  appellees  conteDd  that  all 
qaestlons  as  to  tbe  cbancery  salt  ol  1869 
are  res  adjudicate,  ander  ibe  former  deeU 
atons  of  this  court  made  In  tbls  cause.  We 
do  not  tblDlt  that  such  1b  tbe  effect  of  said 
dedslons.  Tbe  case  was  flrst  tried  before 
the  superior  court  of  Cook  couoty  Id  1S83. 
Upon  tbe  hearing  then  bad,  the  superior 
court  dismlHsed  tbe  bill  of  tbe  complain- 
ants tor  want  of  equity.  An  appeal  was 
taken  to  this  court,  and  In  an  opinion  filed 
00  September  27»  1884,  we  reversed  aaid 
decree  ol  dUmiasal,  and  remanded  tbe 
eause  generally,  without  dlrectl<iuti.  111 
III.  188.  Tbe  case  was  again  tried  before 
the  soperlor  court  In  May,  1887.  and  a  de- 
cree was  entered  by  that  court  on  August 
2, 1887,  again  dismissing  tbe  bill  of  com- 
plalnants  for  want  of  equity.  A  second 
appeal  was  taken  to  tbls  court,  and  in  an 
opinion  filed  November  15,  1888.  we  re- 
versed tbe  seeuod  decree  ot  dismissal,  and 
again  remanded  tbe  canse,  without  dlrec- 
tluns.  126  111.599,  18  N.  IS.  Rep.  653.  An 
examination  of  the- opinions  of  1884  and 
1888  will  show  that  there  was  no  diacas- 
Blon  In  regard  to  the  pruceedlng  of  1869, 
and  not  even  a  reference  to  It.  Tbe  ques- 
tions of  law  and  tbe  questions  of  fact  there 
discussed  were  other  than  those  which  re- 
late to  tbe  suit  began  In  1869,  and  the  de- 
cree therein  entered, and  the  maotor'H  deed 
executed  in  pursuance  thereof.  When  an 
opinion  of  tbls  court  directs  tbe  decree  of 
tbe  circuit  court  to  be  reversed,  and  tbe 
cause  to  be  remanded  without  directions, 
what  Is  said  in  sncb  opinion  in  regard  to 
tbe  weight  ot  evidence  most  be  understood 
as  applying  only  to  tbe  facts  disclosed  In 
tbe  record  tbnn  under  confilderatlun,  and 
only  tbe  I^al  principles  therein anuoauced 
are  blndingupun  the  Inferlorcourt.  Sblnn 
V.  Sblnn.  15  111.  App.  141.  In  such  case  It 
by  no  means  tuUows  that  other  facts  may 
not  be  proved  witbin  tbe  principles  an- 
nounced, or  not  Incooalstenc  ttaerewltb, 
or  that  amendments  may  not  be  made 
whteb  obviate  objections  to  granting  tbe 
relief  sought,  or  tu  tbe  alluwunce  of  a  de- 
fense interponed.  Cable  v.  Ellis,  120  III.  136. 
llN.E.Bep.  188:  Washburn  &  M.  Manul'g 
Co.  V.  Chicago  O.  W.  F.Co..  119  111.  SO,  6  N. 
E.Rep.191;  Green  v.  City  ot  Springfield.  180 
III.  615.  22  N.  E.  Bep.  602.  It  Is  tme  that 
some  reference  was  made  to  the  suit  of 
1869  in  tbe  original  pleadings.  But  since 
the  cause  waa  last  remanded  new  plead- 
ings have  been  filed,  and  tbe  old  pleadings 
have  been  amended  by  both  sides,  and 
new  and  more  extended  averments  have 
been  therein  made  aa  to  said  suit.  It  ap- 
pears clearly  from  tbe  evidence  of  three 
witneRBea,  Flnnell,  Browning,  and  Jones, 
and  from  former  briefs  of  counsel,  as  testi- 
fied to  by  tbe  counsel  for  appellees,  that 
no  proper  and  legitimate  evidence  as  to 
said  suit  was  or  could  have  been  Intro- 
dured  upon  tbe  bearing  of  1883  and  1887. 
Neither  party  tben  had  au  abstract  of 
title,  made  In  tbe  ordinary  conrae  of  busi- 
ness before  tbe  deatractlon  ot  tbe  records 
iB  Cook  coDoty  by  tbe  great  Are  ot  Oc- 


tober. 1871,  whteb  showed  folly  all  the  pro- 
ceedings lo  said  suit.  In  1887  tbe  legisla- 
ture passed  an  net  amending  what  is 
known  as  the  **  Burnt  Becords  Act. "  tsald 
amendatory  act  went  Into  force  on  July 
1, 1887,  and  It  was  not  until  after  It  went 
into  force  that  tbe  defendants  were  able 
to  Introduce  a  letter-press  copy,  and  ex. 
traetsund  mlontea  from  the  destroyeil  rec- 
ords In  tbe  possession  ot  abstract  makers, 
showing  the  return  ot  the  summons,  and 
the  publication  of  notice  against  tbe  un- 
known owiierB,and  otberfacts  in  said  suit 
of  1869.  Without  the  evidence  made  com- 
petent by  tbe  act  of  1887,  tbere  was  no  way 
uf  proving  that  the  court  acquired  Juris- 
dlcttonln  said  salt  overthe  onknowa  bfllra 
of  Benedict.  In  addition  to  this  tbe  com- 
plainants, Ferry  and  Henderson,  upon  the 
reinstatement  of  the  cause  in  the  lower 
court  after  the  reversal  ot  1888,  not  only 
filed  in  May,  1889,  a  supplemental  bill  re- 
ferring to  tbe  previous  pleadings  In  tbe 
cause,  and  making  new  parties,  bat  as  late 
as  November  2U,  1890,  they  filed  an  amend- ' 
ed  supplemental  bill,  attacking  tbe  valid- 
ity of  tbe  proceeding  ot  1868  upon  spedflo 
grounds,  and  setting  up  reasons  why  tbey 
entered  no  motion  therein  during  tbe  three 
years  after  the  rendition  of  the  decree  of 
May,  1870,  and  hIro  giving  reasons  why 
the  defendant  shoold  not  be  allowed  to 
rely  upon  the  same  lorprotectlon  to  them- 
selves as  bona  fide  porchasers.  Answers 
were  filed  by  the  defendants  setting  up 
their  reliance  upon  said  suit.  The  amend- 
ed supplemental  bill  of  November  20,  1890, 
and  tbe  answer  thereto,  made  a  direct  is- 
sue upon  tbe  validity  of  tbe  proceeding  of 
1869;  and  new  evidence,  never  before 
brought  forward,  was  introduced  In  sup- 
port of  tbls  issue.  Having  flied  said 
amended  supplemental  bill,  tbe  appelleea 
are  estopped  from  claiming  that  the  issue 
thereby  tendered  cannot  now  be  consid- 
ered. For  tbe  reasons  hereinbefore  set 
forth,  we  are  of  tbe  opinion  that  tbe  ap- 
pellants, holding  under  Finnell,  tbe  gran- 
tee In  said  master's  deed,  have  obtained 
good  title  to  Benedict's  oue-{ourtb  lutein 
est,  as  against  Chambers,  the  grantee  in 
tbe  unrecorded  deed  ot  1848.  It  follows 
that  the  complainants  were  only  sntltled 
to  be  regarded  as  owners  of  an  undivided 
one-fourtb  part  of  said  south  40  acrcH,  and 
therefore  the  decree  of  the  court  below, 
holding  them  to  be  the  owners  of  an  un- 
divided une-balf  part  tbereol.la  erroneuns. 

Tbe  otber  questions  in  tbe  case  have  ref- 
erence to  tbe  rights  ot  tbe  defendants,  aa 
among  themselves,  In  the  remaining  tbrea- 
fourths  of  the  tract,  after  awarrllng  on&- 
fourth  thereof  to  Perry  and  Henderson. 

As  to  tbe  Wallace  notes  end  trust  deeds, 
Wallace  baa  filed  a  cross  bill  asking  tor  a 
foreclosure  ot  tbe  Incumbrances  held  by 
blm.  Tbeeourtb^owfonnd  that  the  lesal 
title  to  the  one-balf  not  belonging  to  the 
complainants  was  vested  In  tbe  Louisville 
Banking  Company  In  trust  for  Burton,  a^ 
hereinafter  explained,  and  that  as  one-halt 
of  tbe  912,000  of  purchase  money  aicreed  to 
be  paid  by  Street  to  Flnnell  bad  been  paid, 
as  above  stated,  and  the  other  half,  with 
Interest  thereon,  was  represented  by  the 
notes  specified  Intbeeruss  bills,  and  owned 
by  Wallace,  and  aa  Finnell  conveyM  the 
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whole  40  acres  to  Street  with  Inll  eove- 
nanta  of  warranty,  bat  In  fact  tbnrebr 
conveyed  tbe  title  to  only  one-half  uf  the 
sale]  property,  therefore  eald  Wallacecould 
Dot  enforce  bla  trunt  deeds  against  the  un- 
divided bait  BO  decreed  to  be  held  by  tbe 
cumpany  as  trustee,  etc.,  and  aald  trnst 
deeda  were  void,  as  against  the  rights  of 
Burton  und  Hansbroogb  and  eald  com- 
pany, by  reason  of  such  faDnre  of  title  to 
nne-baU  of  said  land ;  and  the  court  de* 
creed,  not  oniy  that  the  half  held  by  It  to 
be  tbe  property  of  complainants  was  free 
from  the  lien  of  eald  trust  deeds,  but  that 
■Bid  Wallace  bad  no  claim  whatever  upon 
any  portion  of  aald  tract  of  40  aores.  Bur- 
ton and  Hanabrongh  elected  to  assert 
tbeir  equities  againet  Wallace.  Although 
one  uf  the  errors  assigned  by  Wallace  Is 
that  tbe  court  below  refused  to  enforce 
tbe  Uen  of  bis  trust  deeda,  yet  bis  counsel 
do  not  present  any  argument  In  tbla  court 
agalnat  tbe  finding  of  the  decree  In  this 
respect.  Hence  weeondude  that  they  have 
abuttdoned  tbeirasslgnmentot  error.  The 
deeds  from  Flnnell  to  Street,  and  from 
Street  to  Hansbrougb,  and  from  Hana- 
brongh to  Bnrtoo,  all  coniulned  full  cove- 
nants of  warranty.  If  tbe  grantees  bad 
paid  ooe-balf  of  the  purcbase  money,  and 
reedved  title  to  only  one-half  the  land, 
they  eonld  certainly  set  np  the  failure  of 
the  warranty  as  to  tbe  other  half  of  tbe 
land  aa  a  bar  to  the  entorcemant  by  Fln- 
nell of  a  suit  to  foreclose  tbe  notes  and 
trust  deeda  given  for  the  other  half  of  the 
purchaBe  money.  As  Wallace,  porcbaser 
of  tbe  notes  from  Flnnell,  la  aeekiug  to  en- 
force tbf>m  by  tore«']osure  In  a  court  of  eq- 
uity, said  grantees  could  set  up  the  same 
defense  against  blui  as  agalnat  Flnnell, 
tbe  original  payee.  We  are  therefore  fn- 
ellned  to  think  that  tbe  decree  was  cor- 
rect in  this  particular,  ui)on  the  by  potheeie 
that  the  grantees  of  Flnnell  had  lost  title 
to  one-half  of  the  land.  As,  however,  we 
hold  that  tbe  title  to  oneji^artb  only  of 
tbe  traet  baa  tailed.  Wallace  is  entitled  to 
enforce  bla  notes  and  trust  deeda  to  the 
amount  of  9S,000,  with  Interest,  accordlOK 
to  tbe  terms  ol  tbe  Dotea.  To  the  extent 
thus  indicated  tbe  decree  below  is  erro- 
neous. 

As  to  the  Interest  of  tbe  Louisville  Bank- 
ing Company.  The  controversy  between 
the  Louisville  Banking  Company  and 
Burton  Is  whether  Burton  still  owns  the 
equity  of  redemption,  subject  to  the  com- 

ftany's  mortgage, or  wbetbertbectimpany 
s  tbe  owner  of  tbe  fee  of  the  property, 
to  the  exclusion  of  any  right  to  redeem  on 
tbe  part  of  Burton.  The  determination 
of  this  qnestlon  requlrea  a  atatement  of 
tba  facts  out  of  which  the  eontroversy 
isrowa:  On  January  16, 1877,  Burton  and 
wife,  of  Jefferson  county,  Ky.,  executed 
to  R.  K.  White,  of  tbe  same  county,  a 
mortgage  upon  said  sonth  40  acres,  and 
80  acres  uf  land  in  Morgan  county,  111.,  to 
secure  three  notes  tor  96.000,  $4,500,  and 
91.&00,  respectively,  payable  to  the  Louis- 
ville Banking  Company,  "and  all  renewals 
or  extenalona  of  the  same,  In  whole  or  in 
part,  and  save  the  said  White,  who  Is  In- 
dorser  and  security  theroon,  from  all  loss, 
cost,  or  damage;**  the  mortgage  contain- 
ing a  proTlalon  that  "if,  doring  the  time 
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aald  White  holds  the  title  to  thesald  prem- 
ises, he  should  be  compelled  to  pay  taxes 
or  aseeesments,  or  other  sums,  on  ac- 
count of  being  title  holder  thereof,  the 
same,  with  luterest  and  costs,  shall  con- 
Btltute  a  llw  upon  the  premises  aforesaid, 
and  mnst  be  paid  by  said  Barton  before 
be  can  require  reconveyance  of  said  prem- 
ises.** This  mortgage  was  recorded  In 
Conk  county  on  January  IN,  1877,  and  In 
Morgan  county  on  February  19, 1877.  Aft- 
erwards, by  a  written  instrument  of  trans- 
fer, dated  August  8, 1878,  and  signed  by 
both  Bdrtou  and  White,  the  said  Burton 
and  White  assigned  to  the  Louisville  Bank- 
ing Company  the  fall  benefit  of  all  their  in- 
terest, right,  and  title  in  and  to  said  mort- 

?rage,  antl  therein  agreed  that  said  bank- 
ng  company  should  be,  and  was  thereby, 
substituted  to  all  tbe  rlghtfi  then  held  by 
aald  White  under  said  mortgage,  "the 
aame,"  as  la  stated  In  said  written  instra- 
ment,  "having  been  made  for  the  security 
of  certain  debts  named  therein,  and  are  lo 
a  supplementary  paper,  of  date  24tb  day 
of  Octotier.  1877,  and  to  indemnify  the  said 
White  as  tbe  surety  of  said  Burton  In  said 
debts  owing  by  said  Burton  to  said  bank- 
ing company;  and  we  hereby  agree  to 
make  all  other  and  further  transfers,  as- 
slgnments.  and  writings  as  may  be  neces- 
sary to  carry  Into  fall  effect  the  troelatent 
and  meaning  thereof,"  The  amount  of 
the  ludebtednesa  named  In  said  mortgage 
was  thereafter  reduced,  and  new  nute« 
were  executed  to  said  banking  company 
by  Burton  and  White  In  place  of  said  three 
notes,  to  wit,  one  for  94,500,  dated  Janu- 
ary 11,  187R,  and  one  for  96.970  dated 
April  'M,  1878,  both  payable  lour  months 
after  date  to  the  order  of  said  company ; 
tbe  latter  reciting  upon  its  face  a  pledge 
by  Barton,  as  security  therefor,  of  two 
notes  against  P.  O.  Kelsey  for  91.21^  and 
91.236.74,  and  one  note  against  Kelseyand 
Giles  for  91,106.74.  etc.  It  appears  from 
a  credit  on  the  note.for  94,500  that  there 
was  pledged,  aa  collateral  security  there- 
for, a  claim  against  one  R.  C.  Kerr,  upon 
which  91.171.60  was  realised  on  May  18. 
1881.  Neither  tbe  mortgageaforetiald,  nor 
tbe  assignment  thereof,  were  under  seal, 
but  Burton  has  never  contested  the  same, 
nor  denied  bis  liability  thereon.  On  Au- 
gust 26,  1878,  Burton  filed  his  petition  In 
bankruptcy  In  the  Cnited  States  district 
court  ac  Loaiavllle,Ky.,audwaB  adjudged 
a  bankrupt  on  Angust  28,  1878.  On  Sep- 
tember 13, 1878,  the  creditors  met,  and  se- 
lected W.  W.  Gardner,  as  assignee,  and 
on  the  same  day  tbe  register  In  bankrupt- 
cy made  an  assignment  to  aald  assignee 
of  all  the  property  and  effects  of  the  bank- 
rupt. On  April  24.  1879,  Barton  was  dis* 
charged  from  bankruptcy  upon  bis  own 
application,  and  upon  his  filing  tbe  assent 
in  writing  of  one-foarth  In  number,  and 
noe-third  In  valuf?,  of  his  creditors,  to 
whom  he  was  liable  aa  principal  debtor, 
and  who  had  filed  their  claims.  On  Jane 
26. 1880,  Gardner  was  discharged  as  as- 
signee of  the  bankrupt  estate.  HIa  final 
accounts  were  filed  on  Jane  26.  1880,  and 
found  to  be  currect,  and  In  his  sworn  re- 
port filed  with  the  register  on  that  day  he 
sayB:  "The  bankrupt  sets  forth  in  his 
schedule  filed  In  this  court  that  lie  was  the 
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owner  of  a  lanEia  amount  of  real  estate  ly- 
ing In  varlona  states,  all  of  which  appears 
to  bo  locumbered  largely  In  excera  ol  Its 
value,  and  Is  beyond  the  control  of  this 
asslRuee.  •  *  *  Tblrf  assignee  Is  of  the 
opinion  that  In  no  event  can  there  be  any- 
thing realized  from  the  entute  for  the  un- 
secured creditors.  Hence  he  asks  that  his 
accDonte  be  audited,  and  that  he  be  dis- 
charged from  all  farther  liability  on  ac- 
connt  of  s^ld  troat. "  Gardner  died  In  No- 
vember, 1883,— more  than  two  years  after 
his  discbarge  as  assignee.  But  it  appears 
that  an  attorney  in  Lnulsrllle  went  before 
said  district  court  on  December  15,  1882, 
and  upon  his  motion,  and  annonncement 
of  the  death  of  Gardner,  an  order  was  en- 
tered "that  Harry  Sturby  be,  and  he  Is 
hereby,  appointed  assignee  in  bankruptcy 
of  the  estate  of"  George  W.  Barton.  The 
records  and  flies  at  the  Bald  district  nonrt 
Hhow  nothing  furtiwr  as  to  said  Stncky. 
pzcept  the  motion  andorderabuvenamed. 
No  order  was  ever  entered,  directing  said 
Stucky  to  make  sale  of  any  of  the  proper- 
ty of  the  bankrupt,  orconflrmlyg  any  such 
sale  after  it  was  made.  By  deed  dated 
January  14, 1881,  and  recorded  January  21, 
1884,  Btacky,  as  assignee  of  Burton,  and 
Burton  and  wife,  united  In  a  deed  convey- 
ing sala  40  acres  In  Cook  county,  and  said 
80  acres  In  Morgan  county,  to  the  Loulu- 
vllle  Banking  Company,  reciting  therein 
the  bankruptcy  of  Burton,  the  appoint- 
ment of  Gardner,  and  assignment  to  him 
by  the  raglBter,and  bis  death,  and  the  ap- 
pointment of  Stucky,  and  reeldng,  farther, 
that  all  the  right,  title,  and  Interest  of 
Gardner,  as  assignee,  became  vested  In 
Stncky,  as  assignee;  that  Htucky  had  ad- 
vertised notice  of  wale  for  three  weeks  lu  a 
I^alavllle  paper,  and  on  January  14, 1884, 
had  offered  said  premises  for  sale  at  public 
auction  at  the  conrthouBB  door  In  Louis- 
ville; and  that  said  company  had  par- 
ebased  the  same  for  $25.  Afterwards,  by 
another  deed,  executed  on  November  &, 

1889,  but  dated  back  as  of  the  1st  day  of 
August,  187S,  Burton  and  wife  quitclaimed, 
for  an  express  consideration  of  f  5,  all  their 
Interest  In  said  40  acres  to  said  banking 
company.  It  will  be  observed  that  the 
rransactloDs  referred  tu  under  this  branch 
of  the  case  all  occurred  during  the  pend- 
ency of  this  suit  for  partition,  begun  by 
the  appellees  Perry  and  Henderson.  Bur- 
ton had  entered  hlH  appearnnce  In  the  cose 
as  early  us  August  ,  IS7H,  He  filed  an  an- 
swer on  January  26, 1881.  The  Louisville 
Banking  Company  was  made  a  defendant 
on  April  19, 1880,  Aled  its  answer  on  April 
24, 1880.  and  a  cross  bill  on  July  8, 1BH2. 
Gardner  was  made  defendant  on  Febrna- 
ry  11, 1881;  and  Stucky,  on  December  21, 
1882.  In  all  the  pleadings  of  the  banking 
company,  Qled  lu  the  cose  prior  to  July, 

1890,  It  claimed  to  be  mortgagee  only,  and 
sought  to  enforce  Its  mortgage  against 
BDch  Interest  In  the  property  as  might  t>e 
set  off  In  the  partition  to  Burton  or  his 
assignee.  But  in  answers  filed  in  July  and 
October,  1800,  and  In  an  amended  and  sup- 
plemental cross  bill  filed  on  October  14. 
1890,  the  banking  company  claimed  that  It 
had  become  the  absolute  owner  of  the 
property  through  the  deeds  executed  to  It 
by  Burton  aod  Stucky,  and  that  whatever 


Interest  In  the  property  would  have  been 
set  off  to  Burton  or  Iiis  assignee  before  the 
execution  of  said  deeds  should  now  be  set 
off  to  It,  as  owner  both  of  the  mortgagee's 
title,  and  of  the  mortgagor's  equity  uf 
redemption.  The  court  below  held,  and 
we  think  correctly,  that  Burton  did  not 
part  with  his  right  to  redeem  upon  the 
payment  ofwhat  Is  Justly  due  to  tliebank. 

Leaving  out  of  view  for  tbe  moment  tbe 
fact  that  the  deed  of  January  14, 1884,  was 
signed  by  Burton,  and  considering  it  as  a 
de°d  executed  by  Stucky  alone  as  assignee, 
wa?  it  a  valid  deed?  In  other  words,  did 
Stucky  have  any  Interest,  as  assignee  of 
Burton,  on  January  14, 1884,  which  pasMed 
from  him  to  the  banking  company  by  his 
deed  of  that  date?  Barton  had  been  dis- 
charged from  bankruptcy  more  than  four 
years  before  that  deed  was  executed,  and 
more  than  three  years  before  tbe  entry  of 
the  order  appointing  Stucky  assignee. 
Gardner  had  settled  bis  acconuts  as  as- 
signee, and  been  discharged  from  his  trust, 
more  than  three  years  before  Stucky  made 
hia  deed,  and  more  than  two  years  b^ore 
Stucky's  appointment.  It  must  be  con- 
ceded that  tbe  title  to  tbe  property  of  tbe 
bankrupt  passes  to  the  assignee  bythe  ex- 
ecution of  the  assignment  of  the  register 
conveying  the  estate  of  the  bankrupt. 
Such  assignment  relates  back  to  the  com- 
mencement of  the  bankruptcy  proceeding, 
and  by  operation  of  law  vests  tbe  title  to 
all  the  bankrupt's  property  In  theasslgnee. 
Bump,  Bankr.  (10th  Ed.)  pp.  187,188,486. 
Here,  on  September  13, 1878,  and  by  rela- 
tion on  August  26,  1878,  the  title  of  Burton 
to  the  40  acres  was  in  Gardner,  as  aa- 
eignee.  But  where  was  the  title  after  the 
discbarge  of  Gardner  on  June  26,  18807  It 
is  well  settled  that  an  assignee  Is  not 
bound  to  take  possession  of,  or  claim,  all 
the  property  named  In  the  bankrupt's 
schedule.  Be  may  reject  auehof  the  assets 
as  may  be  a  burden,  rather  than  a  benefit, 
to  the  eetate.  He  may  decline  to  receive 
prt>perty  which  is  so  heavily  Incumbered 
as  to  make  it  Injudicious  to  receive  it.  In 
England,  where  leasehold  estates  pass  to 
tbe  assignee  in  bankruptcy,  be  la  not 
bound  to  take  tbe  lease,  and  charge  the 
estate  with  the  payment  of  tbe  rent.  It  tbe 
rent  is  greater  than  the  value  of  the  lease, 
but  he  may  abandon  It.  In  such  cases,  It 
the  assignee  declines  to  receive  such  prop- 
erty, or  elects  within  a  reasonable  time 
not  to  take  It,  It  remains  tbe  property  of 
the  bankrupt.  Smith  v.  Gordon,  6  Law 
Rep.  818;  Amory  v.  Lawrence.  3  Cliff.  528; 
Glenny  V.  L»ngdon,98  C.  B.  2C;  Nash  v. 
81mpBon,  78  He.  142,8  Atl.  Rep.  53;  Broofc- 
fleld  V.  Stephens, 40  Ark.  366.  The  assignee 
is  a  trustee  appointed  for  the  purpose  of 
disposing  of  the  assets  of  the  bankrupt, 
and  distributing  them  among  tbe  credit- 
ore.  He  taken  the  title  in  hie  official  char- 
acter SB  a  trustee,  and  as  an  officer  of  the 
conrt.  The  bankrupt  law  makes  nu  pro- 
vision for  the  reconveyance  of  the  proper- 
ty undisposed  of  by  the  assignee  to  the 
bankrupt.  As  the  assignee  takes  nu  title 
as  au  Individual,  but  only  as  an  officer, 
the  title  reverts  to  the  hHnfcrnpt  when  the 
trust  Is  ended,  and  the offlceris  discharged. 
When  thecredttfirs  nre  settled  with,  and 
the  bankrupt  is  dlBcbarKed>  and  the  estate 
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to  woBnd  np,  and  <jbe  aMlcoee  iB  Hith 
cbareed,  the  hankropt  becomes  relnetated 
Iq  his  ortslDBl  title.  It  bns  been  Bald  that 
"the  title  must  be  uoniewbere,  uDd  under 
these  circamstaaces  it  Is  oecesaary  ti)  re- 
gard it  ae  lu  the  only  party  interested." 
Boyd  V.  Olvey,  82  lad.  294;  Klnff  v.  Kern- 
inirton.Se  Minn.  15.28  N.  W.  Rep.  852;  Stee- 
venav.  Earleii,2d  Mich. 40;  Jonesv.  Fyron, 
57  Tex.  48;  Reynolds  T.BtiDk,n2U.  S.  400, 
5  Sap.  Ct.  Rep.  213;  Bump,  Bankr.  (10th 
Ed.)  pp.  507,  669.  In  the  case  at  bar,  while 
Gardner  was  assignee,  the  40  acres  were 
iDCumbered  by  the  Wallace  trust  deeds,  by 
the  mortgage  of  the  Xjoulsvllle  Banking 
Company,  cmd  by  a  tax  deed  issued  Id  1873. 
Althoaisb  the  land  baa  fcreatly  Increaaed 
in  valne  since  1880,  yet,  when  Gardner 
made  tala  final  report,  the  atatement  there* 
Id  made,  that  the  land  appeared  to  be  In- 
cumbered lai^ely  In  excess  ol  its  value,  was 
literally  true.  When  he  said  that  it  was 
beyond  bis  control,  he  said.  In  effect,  that 
he  had  never  taken  control  or  possession  of 
It,  but  bad  declined  to  receive  It  as  an  asset. 
AlthoQKb  be  was  made  a  party  to  the 
present  suit,  yet  It  was  not  tintit  be  bad 
been  discharged  as  assignee,  and  therefore 
not  until  all  bis  title,  which  was  otbclal, 
and  not  Individual,  had  ceaseil  to  exist. 
By  bis  dischatve.ln  June,  1S80,  the  title 
thereafter  reverted  to  Burton,  and  became 
reinvested  In  blm.  It  neressarily  follows 
from  the  foregoing  considerations  that 
the  order  made  in  December,  18S2.  appoint- 
ing Stucky  assignee,  and  the  deed  of  Jann- 
ary,  1884,  viewed  as  a  conveyance  by 
Stucky  alone,  were  void,  and  of  no  eftect. 
Stocky  cannot  oe  regarded  as  a  successor 
to  Gardner  in  the  office  of  assignee.  Sucb 
a  successor  would  only  bs  appointed  In 
ease  of  the  death,  removal,  or  resignation 
of  the  former  assignee  before  the  winding 
up  of  the  bankrupt  estate.  But  where  the 
trust  Is  closed,  and  the  acting  assignee 
has  done  bis  duty,  and  has  been  dis- 
charged, a  new  asslgufe  certainly  cannot 
be  appointed  without  the  Institution  of  a 
new  proceeding  In  bankruptcy  In  accord- 
ance wltb  the  provisions  of  the  act.  Bnt 
no  such  new  proceeding  for  the  appoint- 
ment of  Stucky  was  Instituted.  We  are 
theMoreof  the  opinion  tlmt  Stucky  con- 
veyed no  title  to  the  banblog  company  by 
thedeedof  January,  18ij4.  The  weight  (»f 
authority  is  In  favor  uf  the  position  that 
where  the  estate  Is  settled,  and  the  a»< 
Bignee  discharged,  the  legal  title  reverts 
to  the  bankmpt  without  a  reasslgnmeut, 
so  that  he  or  his  heirs  ma;  bring  eject- 
ment. But  If  this  were  not  so,  the  equita- 
ble title  would  clearly  be  In  the  bankrupt, 
and  whatever  title  could  be  regarded  as 
remaining  in  the  assignee,  or  In  any  per- 
son subsequently  appointed  by  the  court 
to  net  as  assignee,  would  be  a  naked  legal 
title  held  in  trust  for  the  bankrupt.  King 
V.  Remington,  supra;  Reynolds  v.  Bank, 
snpra.  Hence  if,  by  any  process  uf  reason- 
ing, it  could  be  held  that  Stucky  took  any 
title  at  all,  it  could  have  been  only  a  naked 
legal  title,  vested  In  Itim  as  a  trustee  for 
Buiton,  the  bolder  of  the  equitable  title. 
Conseqnentlyp  when  Burton  united  with 
Stucky  In  the  deed  of  1884,  his  Joint  execu* 
tlun  with  Stocky  operated  as  a  direction 
to  t&e  latter  to  cqdvi^  sucb  l^al  title  for 


the  same  purpose^  for  wblcta  Barton  waa 
conveying  the  equitable  title. 

This  leads  to  an  Inquiry  «8  to  the  real 
object  of  tlie  exectitioo  by  Burton  to  the 
Louisville  Banking  Company  of  the  deeds 
made  In  January,  1SS4,  and  November, 
1889.  In  ordr>r  to  determine  whether  a 
conveyance  made  by  the  mortgagor  to 
the  mortgagee  operates  aa  an  extinguish- 
ment ol  the  right  of  redeuiptlon,  It  must 
he  made  to  appear  that  the  parties  In- 
tended such  conveyance  to  be  a  payment 
of  the  debt.  The  intention  to  pay  the 
debt  by  a  deed  uf  the  property  will  not  be 
Inferred  where  the  creditor  retains  the  evi- 
dences of  the  Indebtedness,  and  the  securi- 
ties pledged  for  its  payment.  Sutpben  t. 
Gnshman.  86  HI.  186 ;  Kno wies  v.  Kno wles, 
86  111.  1;  Dunphy  v.  Riddle,  Id.  22;  Bearss 
V.Ford,  108  III.  16.  The  deed  will  not  be 
regarded  as  a  release  of  the  equity  of  re- 
demption unless  it  is  made  for  a  cousld- 
eration  which  is  adequate,  and  which 
would  be  deemed  reasonable  If  the  trans- 
action were  between  other  parties.  II 
the  value  of  the  mortgaged  premlara 
greatly  exceeds  the  debt  secured  by  the 
mortgage,  the  fact  of  such  excess  will 
tend  to  show  that  a  release  was  not  in- 
tended. 1  .Tones,  Mortg.  (4th  Ed.)  §§  267, 
340.  Asuhsequent  recognition  of  themurt- 
gagee  of  the  continued  existence  of  the  re- 
lation of  debtor  and  creditor  between  the 
mortgagor  and  himself  will  be  a  circum- 
stance tending  to  show  the  absence  of 
sucb  an  Inteutlon.  Id.  §  267.  The  rela- 
tions between  the  parties,  and  other  facta 
and  circumstances  of  a  nature  to  control 
the  deed,  and  to  establish  such  an  equity 
as  would  give  a  right  of  redemption,  may 
be  shown  by  parol  evidence.  Knowles  v. 
Knowlee,  supra ;  Conant  v.  Rlseborongh, 
(111.  Sap.)  28N.E.Bep.780.  Applyhigthese 
principles  to  the  facts  of  the  present  case, 
we  think  it  quite  apparent  that  the  deeds 
made  by  Burton  to  the  banking  company 
were  raerelj*  'Intended  as  additional  se- 
curity tor  the  mortgage  Indubtedneas, 
and  not  as  releases  of  the  equity  of  re- 
demption. Neither  the  mortgage,  nor 
the  notes  secured  thereby,  nor  the  notes 
pledged  as  collateral  security,  were  sur^ 
rendered  to  Burton,  or  canceled,  but  were 
retained  In  the  pnssesHloti  of  the  banking 
company.  No  consideration  whatever 
was  received  by  Ifurton  for  making  these 
conveyances  to  the  company.  When  they 
were  made,  both  Barton  and  the  com- 
pany were  parties  to  the  present  litiga- 
tion, and  engaged  in  contesting  the  title 
with  Perry  and  Henderson  and  others. 
Burton  was  a  party  to  the  litigation 
when  he  executed  the  mortgage  In  Janu- 
ary, 1877,  and  assigned  It  to  the  company, 
in  August,  1878.  He  and  Wiiite  and  Har- 
ris, the  latter  b«dog  president  of  the  com- 
pany, all  lived  In  Louisville,  and  were  in- 
timate friends.  He  had  been  himself  a 
stockholder  and  director  in  the  banking 
company.  In  the  assignment  of  the  mort- 
gage tu  the  company  he  had  agreed  to 
make  all  sucb  other  and  further  transfers, 
asalgnmentJi.  and  writings  as  might  be 
necessary.  The  proof  shows  that  Burton 
signed  the  deeds  of  1884  and  ISHU  in  Lonls- 
Tllle  at  the  request  of  HairlB.  Harris 
told  him  that  tbe  attornctys  In  Chicago 
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bad  Fftquested  the  execution  uf  the  dmds, 
and  tbat  they  were  needed  la  the  suit  in 
Chicago,  and  for  the  correctton  ut  Irregu- 
larities in  former  Instruments,  As  there 
was  no  seal  ou  the  origlnul  mortgage, 
such  a  defect  might  be  cured  by  a  deed  in 
the  nature  of  a  mortgage,  executed  under 
seal  tu  the  mortgagee.  When  tbe  deed  iif 
18S9  waa  executed,  the  value  of  the  property 
had  begnn  to  Increase  so  as  greatly  to  ex- 
ceed the  debt  upon  It.  We  are  satisfied 
from  a  careful  examination  of  all  the  evi- 
dence that  Burton  merely  signed  these 
deeds  for  the  purpose  of  aiding  tbe  bank- 
ing company  In  the  defense  of  the  present 
snlt.  tits  cumpllance  with  the  request  of 
the  president  of  theeompanyto  execute 
additional  papers  will  be  presumed  to 
have  been  In  pursuance  of  bis  previons 
agrf»ement  upon  the  subject.  After  the 
execution  ol  the  deed  of  January,  1884, 
the  banking  company  filed  pleadings  in 
this  case.  In  which  It  recognised  the  rela- 
tions of  mortgagee  and  mortgagor  es 
still  existlnjr  between  Itself  and  Barton. 
Id  an  answer  filed  by  It  on  Februarys, 
1886,  to  Wallace's  cross  bill,  thu  company 
sets  np  its  claim  as  mortgagee,  refers  to 
the  amount  due  upon  its  notes,  speaks  of 
Its  Hen,  and  asks  that  a  certain  part  of  tbe 
property  be  allotted  to  Burton  or  his  as- 
signee In  bankruptcy,  subject  tu  Its  lien. 
Also,  In  a  cross  bill  filed  by  the  company 
on  May  6, 1890,  after  tbe  execution  of  tbe 
deed  ol  November,  1889,  the  company 
again  refers  to  Its  lien.  The  recognition 
in  these  pleadings  of  the  continued  exist- 
ence of  the  lien  ut  the  mortgage  la  wholly 
Inconsistent  with  the  claim  that  tbecom- 

Eany  bad  eeaeed  to  be  mortgagee,  and 
ad  become  tbe  absolute  owner,  of  tbe 
property. 

It  is  assigned  as  a  crosserror  by  Bnrtnn 
that  the  decree  below  is  erroneous  in  re- 
quiring him  to  pay  certain  moneys  ad- 
vanced by  tbe  company  after  January  14, 
1884,  for  expensps  and  counsel  fees  In  set- 
ting aside  tax  deeds  upon  tbe  premises  in 
question.  When  the  property  waa  con- 
veyed to  the  company.  In  January,  1884, 
It  thereafter  held  the  legal  title  In  trunt 
tor  Burton,  subject  to  his  right  to  redeem 
it  upon  paying  tbe  mortgage  debt  and 
Interest,  and  such  legitimatedisbarsemeuts 
by  the  company  as  were  necessary  to  pro- 
tect the  title.  One  of  the  tax  deeds  was 
outstanding  before  the  mortgage  was 
made,  and  although  the  others  were  ob- 
tained thereafter  It  does  not  appear  that 
tbe  mortgagne'waa  In  posaesslon  of  the 
property.  As  a  general  rule  the  mort- 
gagee not  In  poHsesBlon  is  under  no  obli- 
gation to  pay  tbe  taxes  upon  tbe  mort- 
gaged premises.  1  Jones,  Mortg.  (4th  Ed.) 
S  71S.  The  decree  does  not  allow  a  counsel 
foe  for  the  foreelosnre  of  the  mortgage. 
The  cases  which  bold  tbat  a  counsel  fee 
cannot  be  recovered  in  a  decree  of  fore- 
closure unless  there  1h  a  stipulation  In  tbe 
mortgage  allowing  It  have  no  application 
here.  Here  the  mortgagee,  being  cintbed 
with  the  legal  title  by  the  mortgagor, 
succeeds  In  setting  aside  tax  titles  for  the 
benefit  of  the  mortgagor,  as  well  as  fur 
the  benefit  of  the  mortgagee.  Whon  the 
legal  title  shall  be  restored  to  the  mort> 
gagur,  upon  bis  payment  of  the  mortgage 
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debt,  it  will  be  restored  free  of  tax  in- 
cumbrances which  have  been  removed  by 
the  mortgagee.  It  has  been  held  that  a 
court  of  equity  will  allow  a  mortgagee 
counsel  lees  Incurred  In  defending  his  title, 
without  any  express  contract.  2  Jones, 
Mortg.  (4th  Ed.)  §  160B.  When  the  mort- 
gagee pays  taxes  to  preserve  his  security 
be  is  entitled  to  recover  the  amount  so 
paid.  Id.  §  1185;  Wriarbt  v.  Laugley,  36 
III.  881.  npon  a  bill  to  redeem,  a  mort- 
gagee Is  entitled  to  credit  for  reasonable 
counsel  lees  paid  In  collecting  rents  and 
profits.    2  Jones.  Mortg.  jj  1 188.  The 

fiulnt  now  under  consideration  Is  not  el- 
uded to  by  couns^  for  the  company,  and 
merely  referred  to,  without  discussion,  by 
counsel  for  Burton.  But  we  see  nothing 
Inequitable  in  allowing  these  advances, 
which  are  not  unreasonnble  In  amoant. 

There  Is  a  controversy  In  the  case  be- 
tween Hansbrougb  and  the  Lonlsvllle 
Banking  Company.  Hansbroogb's  claim 
Is  that  he  was  the  equitable  owner  of  on^ 
half  of  the  40  acres,  by  reason  of  his  Joint 
purchase  thereof  with  Burton;  that  Bur- 
ton held  the  legal  title  to  ne-half  In  trust 
tor  Hansbrough;  that  Harris,  tne  presi- 
dent of  the  banking  company,  had  notice 
of  Hansbrongb's  interest  wbsn  he  took 
the  usslgnment  of  the  mortgage  to  the 
company,  on  August  8, 1878;  that  by  rea- 
son of  such  notice  to  Its  president  theeom- 
pany  cannot  enforce  Us  mortgage  against 
tbe  one-half  Interest  owned  by  Hnns- 
brough,  but  can  only  enforce  It  against 
the  one-half  Interest  owned  by  Burton. 
Hansbrougb  became  a  party  to  this  pro- 
ceeding for  the  first  time  on  July  19, 1K90. 
On  tbat  day  he  filed  an  intervening  peti- 
tion, and  asked  to  be  allowed  to  come  in 
as  a  defendant,  and  answer.  The  prayer 
of  his  petition  was  granted.  He  then  an- 
swered the  original  bill,  and  also  filed  a 
bill  ut  Interpleader  setting  up  bis  claims 
as  above  stated.  Tbe  proof  shows  that 
a  written  contract  was  executed  between 
Burton  and  Hansbrougb  on  March  2,1871, 
In  which  It  was  agreed  that  "they  are 
Jointly  and  equally  Interested  in  tbe 
above-described  40  acres  of  land  to  tbe 
extent  of  one-balf  each,  while  the  title  is  In 
said  Burton."  This  agreement  was  nevnr 
recorded.  Burton,  hon-ever,  admits  tbe 
ownership  of  one-half  of  the  laud  by  Hans- 
bruugh.  and.  as  against  Burton,  Hann- 
brougb  Is  entitled  to  be  regarded  as  said 
owner.  But  we  think  tbat  the  court  b»> 
low  decided  correctly  In  holding  that  bla 
claim  cannot  be  sustained,  as  against  the 
mortgage  of  tbe  bank.  When  the  bank- 
ing company  took  an  assignment  of  the 
mortgage  It  had  no  notice  of  any  Interest 
in  Hansbrougb.  It  is  conceded  that  tbe 
records  furnished  no  notice  of  aueb  Inter- 
est. It  la  contended,  however,  that  the 
bank  bad  actual  notice.  Burton  says 
that  In  May,  1873,  he  went  to  China,  and 
was  gone  several  months;  tbat  before 
leaving  Kentucky,  to  take  this  trip,  he 
left  certain  of  bis  papers  and  business 
matters  In  tbe  hands  of  Harris,  as  bla 
friend ;  (hat  be  then  told  Harris  of  the  In. 
terest  Hansbruugb  had  In  the  40  acres. 
Harris  denies  that  Burton  gave  him  any 
such  Information,  but  says  that  If  Burton 
did  tell  bim  anyttaing  about  it  It  must 
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have  been  In  some  casual  coDversatlon, 
and  that  be  had  forsutten  all  about  It 
-when  be  acted  lor  the  bank,  more  than 
flve  years  alterwards,  In  the  matter  of  the 
White  mortKafce*  When  be  took  the  as- 
Blgnment  uf  the  mortgage,  on  August  % 
1878,  BarrJa  waa  acting  as  tbe  agent  of 
tbe  banking  company.  If  be  was  told  la 
May,  1873,  ol  Hanebrougb's  Interest,  he 
received  such  iurormetlon  wblle  acting  as 
the  frlund  or  agent  of  Burton.  Hedid  not 
ts^t  the  notice.  If  be  was  notified  at  all, 
while  he  was  acting  tor  the  bank,  but 
while  he  was  acting  lor  an  IndivlduaL 
Tbe  knowledge  of  the  agent  must  be  ac- 
quired during  his  agency ,  and  In  the  course 
of  tbe  same  transaction  from  which  the 
prlnulpars  rights  and  liabilities  arise,  In 
order  tu  affect  thp  principal  with  notice, 
unless  it  Is  clear  from  tbe  evidence  that 
tbe  information  obtained  by  the  agent  in 
a  former  transaction  Is  bo  precise  and 
definite  that  It  Is  or  mnat  be  present  to 
bis  mind  and  memory  while  engaged  In 
the  second  transaction.  Hnyder  v.  Par- 
tridge, (III.  Sup.)  29  N.  G.  Rep.  851.  It  can- 
not be  said  that  a  remark  made  to  Harris 
In  a  casual  conversation  in  1873  was  pres- 
ent to  tals  mind  five  years  afterwards, 
when  be  wafl  engaged  in  taking  security 
lur  a  debt  due  to  tbe  bank  of  which  he 
was  president.  Moreover,  there  Is  no 
evidence  that  White,  the  original  roort* 
gragfe  In  the  mortgage  made  by  Burton, 
had  any  notice  whatever  of  Hansbrough's 
interest  in  the  mortgaged  premises.  If 
White  was  a  bona  fide  owner  of  the 
mortgage,  the  bank,  as  tals  assignee, 
wooul  take  good  title,  even  If  Its  president 
bad  notice.  Xc  Is  well  settled  that  a  pur- 
chaser with  notice  may  get  a  good  title 
from  a  bona  fide  purchaser  withontnotlce 
of  prior  equities.  Peck  v.  Arehart,  93  111. 
113.  But,  in  addition  to  the  foresoing 
consideratloDS.  Hunsbrough  abandoned 
tbe  land,  neglected  tor  years  to  assert 
any  Interest  Ui  It,  and  suffered  Burton  to 
l>e  lield  out  to  third  parties  as  owner. 
He  conveyed  the  title  to  Burton  In  Jan- 
aury,  1H72.  In  May,  1878,  be  executed  a 
lease  of  the  land  to  a  tenant  uf  Burton, 
and  hlmsell  signed  the  lease  as  agen t  of 
Burton,  and  suffered  Burton  Co  bold  the 

SoasesslOD  (or  years  thereafter.  He  de- 
vered  up  tbe  written  contract  of  March 
3. 1871,  to  Burton,  in  wbos&  possession  It 
remained  until  the  summer  of  1890.  Hans- 
brough  went  into  bankruptcy  In  April, 
187H,  and  did  not  schedule  any  Interest  In 
this  land  as  a  part  of  his  assets.  He  ad- 
mits In  bis  testimony  that  he  bad  forgot- 
ten all  about  bis  Interest  for  17  years,  from 
ISTS  to  1890.  and  only  asserted  It  In  the 
latter  year  because  the  contract  uf  March 
2, 1871,  was  then  discovered  among  Bur- 
ton's papers.  During  these  years  he  had 
been  a  witness  In  this  case,  and  knew  of 
the  mortgage  of  the  banking  company, 
and  recognized  Its  right  to  enforce  a  lien 
against  the40  acres,  and  aided  itsattorneya 
in  asserting  those  rights.  Under  all  these 
circumstances  we  tblnk  that  Hansbrougb 
Is  estopped  from  denying  that  the  com- 
pany is  entitled  to  enforce  Its  mortgage 
against  his  Interest,  as  well  asagulnat  that 
of  Burton. 
As  to  tbe  tax  deeds.  After  this  cause 
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was  reversed  and  remanded,  In  1888,  It  was 
reinstated  In  the  court  below  in  March, 
1889.  Thereafter,  by  supplemental  bill 
Qled  on  May  23,  1889,  and  amendments 
thereto  Hied  on  November  26,  1890,  tbe 
complainants  made  Jotin  McCaffrey  and 
John  J.  Mitchell,  holders  of  tax  deeds,  and 
James  Price,  claiming  to  be  their  tenant, 
partitas  defdudauc,  and  alleged  the  Inva- 
fidlty  of  such  tax  deeds,  aud  asked  that 
the  name  be  set  aside  as  clouds.  On  May 
22.  1S89.  the  L<ouisvllle  Banking  Company 
also  filed  an  amended  cross  bill,  which 
was  still  further  amended  on  May  S,  1890, 
attacking  tbe  tax  deeds,  and  praying  for 
their  cancellation.  Thesa  me  allegations  as 
to  the  Invalidity  of  tbe  tax  deeds  are  made 
In  the  bill  of  Interpleader  filed  by  Hans- 
brougb on  July  19,  1890.  and  in  a  cross  bill 
filed  by  Burton  un  October  14,  1890.  The 
tax  deeds  are  three  in  number,— one  dated 
July  31, 1876, executed  to  Asahel  Gage,  who 
afterwards  conveyed  to  McCaffrey;  one 
dated  October  11, 18U1,  and  one  dated  De- 
cember 27, 188-3.  both  Issued  to  McCaffrey. 
On  June  22, 18S9,  McC'uffrey  conveyed  his 
Interest  to  Uitchell,  who  now  owns  tbe 
three  tax  titles.  The  decree  uf  the  court 
below  declared  the  deeds  to  be  void,  and 
set  tbem  aside.  It  seems  to  be  taken  for 
granted  by  counsel  that  the  decree  was 
correct,  so  far  as  It  held  the  deeds  dated 
July  31.  1876.  and  December  27.  1888,  to  be 
volil.  As  counsel  for  Mitchell  do  not  at- 
tack tbe  finding  made  hy  the  chancellor  in 
reference  to  those  deeds,  we  shall  assume 
that  uu  good  reason  exists  for  disturbing 
such  finding.  The  only  one  of  the  tax 
deeds  which  counsel  discuss  Id  their  brlels 
is  the  deed  dated  October  11, 1881.  It  was 
made  in  pursuance  of  a  sale  which  took 
place  on  August  25, 1S79,  for  tbe  taxes  o( 
1877  and  1878.  The  time  of  redemption  ex- 
pired on  August  25,1881.  Kection  216  of 
the  revenue  act  provides  that  tbe  pur* 
chaser  at  tbe  tax  sale,  before  he  can  be  en< 
titled  to  a  deed  of  tbe  land  purchased  by 
him,  shall  serve  notice  on  every  person  In 
actual  pusBRSsiun  or  occupancy  of  tbe 
land,  also  on  the  person  in  whose  name  tbe 
same  was  taxed  ur  specially  assessed,  if, 
upon  diligent  Inquiry,  he  or  she  can  be 
found  In. the  county, also  upon  the  owners 
of  ur  persons  Interested  in  tbe  land,  if 
they  can,  upon  diligent  inquiry,  be  found 
in  tbe  county,  at  least  three  months  be- 
fore tbe  expiration  of  the  time  of  redemp- 
tion on  such  sale.  The  section,  after  speci- 
fying what  the  notice  shall  contain,  then 
provides  as  follows:  "If  no  person  is  in 
poseesslon  or  occupancy  of  such  land. or 
lot,  and  the  person  in  whose  name  the 
same  was  taxed  or  specially  assessed,  upon 
diligent  inquiry,  cannot  be  found  In  tbe 
county,  or  the  owners  of,  or  parties  in- 
terested In,  said  land  or  lot,  upon  diligent 
Inquiry,  cannot  be  found  in  the  county, 
then  such  person,  or  his  assignee,  shall 
publish  such  notice  In  some  newspaper 
printed  In  such  county,  •  •  •  which 
notice  shall  be  Inserted  three  times,  the 
first  time  nut  more  than  Are  months,  and 
the  last  not  less  than  three  months  before 
the  timeot  redemption  shall  expire."  Tbe 
statute  thus  requires  that  tbe  person  in 
whuse  name  tbe  land  Is  taxed  shall  be 
personally  served  wltb  notice.  If,  upon 
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diligent  inqalry,  be  caonut  be  found  in  the 
rounty.  then  tbe  notice  mast  be  Inserted 
in  a  newspaper  three  timeii.  It  is  only 
when  he  cannot  be  found,  apun  dUlg:ent 
inqnlry,  that  the  three  notices  are  to  be 
inserted.  The  making  of  diligent  Inquiry, 
and  the  fallare  to  find,  m  a  result  thereof, 
mnst  precede  the  publication.  When  the 
party  In  whose  name  the  land  la  taxed 
cannot  thus  be  found  he  la  entitled  to  no- 
tice by  three  publlcations.—not  by  one 
publication,  or  by  two  publications.  If 
the  notice  ia  first  published  once  or  twice, 
and  then  the  diligent  Inquiry  is  made,  and 
the  failure  to  find  results  therefrom,  thu 
law  is  not  complied  with.  The  statute 
does  not  contemplate  that  the  purchaser 
Hball  first  publish  his  notices,  and  then, 
oftarwards,  make  diligent  Inquiry,  In- 
quiry made  before  the  insertion  of  the  first 
notice  might  result  In  finding  the  person 
la  wbosename  the  land  Is  taxed.  Be  may 
leare  the  county  between  the  first  inser- 
tion and  the  second  or  third  Insertion.  If 
he  can  be  found  at  the  time  when  the  first 
nntiee  la  inserted,  be  is  not  notified  In  the 
way  required  by  law,— that  is,  by  per- 
sonal service,- but  In  a  way  not  required 
by  law,— that  Is,  by  publication.  The 
atatute  does  not  permit  the  holder  of  the 
tax  certificate  to  postpone  his  diligent  In- 
qoiry  until  after  be  has  published  his  no- 
tice. ThepublicatloD,ln  auch  ease. has  nu 
legal  touodatlon  to  rest  upon,  because  It 
Is  not  justified  or  anthorlSRd  until  there 
has  first  been  diligent  inquiry,  resulting  in 
n  failure  to  find.  The  same  observations 
here  made  aa  to  the  person  in  whose  name 
the  laud  la  taxed  apply  also  to  the  own- 
ers or  parties  interested.  The  atBdavlts 
filed  by  McCaffrey,  the  purchaser  of  the  40 
acres  at  the  tax  sale  on  August  25,  1879, 
aiatetbat  (1.  G.  Street  was  the  person  In 
whose  name  the  land  was  taxed,  and  that 
R.  K.  White  was  a  party  Interested  in  the 
land,  and  that  diligent  search  and  Inqnlry 
were  not  made  (or  them  until  May  21, 
lfi8l;  but  these  affldavlts  also  state, 
though  no  certificate  of  publication  is 
filed  witb  them,  that  the  notice  required 
by  section  216  was  inserted  In  tbe  Cblcaso 
Daily  Evening  Journal  on  tbe  19tb.  2<)rh, 
and  21st  days  of  May,  1881.  Thus  it  ap- 
pears that  no  Inquiry  was  made  for  Street 
and  White  until  the  notice  had  been  Insert- 
ed twice,  if  not  three  times,  Id  a  newspaper. 
The  affidavits  abuw  that  .iames  Price  was 
in  the  actual  possession  and  occnpaucy 
of  the  land  on  May,  24,  1881,— three  days 
after  the  last  publication  of  the  notice. 
But  whether  Price  or  anybody  else  wai? 
in  the  possession  or  occupancy  of  the 
land  before  or  at  the  time  of  tbe  publica- 
tion of  the  notice,  or  whether  the  land  was 
vacant  and  unoccupied  at  chat  time,  ia 
not  shown.  The  affidavit  of  Snow  states 
that  be  served  the  notice  on  Price,  as 
being  the  only  party  In  the  occupancy  of 
tbe  land,  on  May  24, 18S1.  Tbe  affidavit  of 
Price  bimeell  states  that  he  was  on  that 
day  the  a}»ent  of  McCarTrey,  and  on  that 
day  served  a  copy  of  the  notice  on  another 
party  for  McCaffrey,  and  aa  his  agent.  It 
thus  appears  that  the  purchaser  at  the 
tax  sale  served  notice  upon  an  occupant 
claimed  to  be  his  own  agent,  and  acting 
in  bis  own  Interest.  The  statute,  by  re- 


quiring notice  to  be  served  upon  every 
person  in  actual  possession  or  occupancy 
of  the  landf  never  contemplated  that  tbe 
parchuser  at  the  tax  sale  shoeld  hfmftelf 
create  an  occupancy,  and  then  hand  a 
notice  to  the  occupant  of  his  own  crea- 
tion. Sneb  service  is  not  a  cnmpitauce 
with  tbe  law.  The  poeaeealoa  or  occn- 
paucy specified  In  tbe  statute  is  one  wtalch 
Is  held  adversely  to  tbe  holder  of  tbe  tax 
certlfiCHte.  Wo  tnink  that  the  deed  of  Oc- 
tober 11,  1881.  was  properly  held  to  t>e 
void  because  the  affidavits  filed  with  the 
county  clerk  for  the  purpose  of  obtaining 
It  do  not  show  that  tbe  publication  of  the 
notice  was  preceded  by  tbe  preliminary 
conditions  required  by  the  statute;  that 
is  to  say.  It  does  not  appear  that,  before 
publication  was  made  no  person  was  in 
possession  or  occupancy  of  the  land,  or 
tbat  there  bad  been  diligent  Inquiry  for 
the  persons  above  Rpeetfled,  and  a  failure 
to  find  tbem.   Oage  v.  Bailey,  100  111.  680. 

Counsel  for  the  appellant  Mitchell  rely 
upon  the  fourth  section  of  tbe  limitation 
act,  whlcb  provides  tbat'*actionabrougbt 
for  the  recovery  of  any  lands  •  •  •  of 
whiuh  any  person  may  be  possessed  by  ac- 
tual residence  tbereon  tor  seven  successive 
years,  having  a  connected  title  in  law  or 
equity,  deduclble  of  record.  •  *  •  from 
any  public  officer  or  other  person  aotbor- 
iced  by  the  laws  of  this  state  to  wAl  sacta 
land  for  tbe  nonpaymentof  taxes,  •  •  • 
shall  be  brought  within  seven  years  next 
after  posaessloo  being  taken  as  aforesaid, 
but  when  the  possessor  Rhall  acquire  such 
title  after  taking  poBMaslon  thelfmltatloo 
shall  begin  to  run  from  the  time  of  ac- 
quiring title."  Mitchell  claims  tbat  Me- 
Caffrey  'was  in  poasesalon  of  tbe  land  by 
the  actual  reeldeoce  of  bla  tenanta  thereon 
for  seven  successive  years,  having  sucb  a 
title  as  is  called  for  by  section  4,  under 
said  tax  deed  of  October  11. 1881.  The  pe- 
riod of  seven  years  Ia  alleged  to  have  be- 
gun on  February  10. 1S82,  when  McCaffrey 
executed  a  lease  to  the  party  then  in  pos- 
session, and  to  have  ended  before  May  23, 
1880,  when  the  first  amended  cross  bill, 
making  tbe  holders  of  tbe  tax  deeds  par- 
ties, was  filed  herein.  Any  deed  which 
purports  on  Its  face  to  convey  title  may 
be  used  aa  color  of  title  under  section  6  of 
the  limitation  act.  which  provides  for  pos* 
session  and  payment  of  taxes  for  seven 
years,  and  under  section  Tot  the  same  act, 
which  provides  for  payment  of  taxes  for 
seven  years  while  tbe  land  Is  vacant  and 
unoccupied.  2  Starr  &  C.  Ann.  St.  pp.  1638- 
1548,  c.  83.  A  tax  deed  may  be  good  color 
of  title  under  those  sections  even  though 
the  judgment  and  precept  upon  whlcb  it  Is 
baaed  are  absolutely  void.  Butltraqnireii 
something  more  than  mere  color  of  title  to 
constitute  the  bar  contemplated  by  sec- 
tion 4.  Id.  p.  15H6.  The  latter  section  re- 
quires a  prima  facie  title.  For  Instance,  It 
was  held  before  tbe  adoption  of  section 
224  of  tbe  present  revenue  act  (2  Starr  & 
C.  Ann.  St.  p.  2101)  tbat  a  tax  deed,  with- 
out tbe  Judgment  and  precept  upon  which 
it  is  based,  is  not  a  prima  facie  title,  such 
as  is  required  by  the  act  of  1835.  of  whlcb 
said  section  4  was  a  part.  Giston  v.  Ken- 
nicott,  46  111.  187.  By  the  terms  of  section 
4  tlie  officer  must  be  *  authorized"  to  sell 
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the  land  for  the  noDpayment  of  ta.x«e. 
TTnleflB  the  Judgmeot  and  precept  are  pro- 
duced, no  autbortty  to  sell  la  shown.  It 
caannt  be  aaid  that  the  langaage  of  the 
nectloD  refers  to  any  deed  which  a  public 
officer  may  make  without  pretense  of  au- 
thority. ElatoD  T.  Eennlcott.  anpra.  Od 
the  coDtrary  the  deed  Is  one  which  Is  made 
In  parBuance  of  the  authority  required  by 
law.  The  right  of  the  owner  of  land 
which  has  bpen  sold  for  taxes  to  redeem 
It  within  two  years  from  the  sale  Is  a 
constitutional  right;  and  the  right  of  the 
owner  to  i-easonable  notice,  by  publica- 
tluu  or  otherwise,  ot  the  fact  of  sale,  and 
when  the  time  of  redemption  expiree,  is 
also  a  eoDstltuttonal  right.  Theeonsttto* 
tlon  furtbermore  directa  that  occupants 
shall  In  all  cases  be  served  with  personal 
notice  before  time  of  redemption  expires. 
Const.  1870,  g  6,  art.  9.  Hence  it  is  neces- 
sary. In  order  to  establish  a  prima  facie 
title  under  section  4,  to  show  notice,  by 
personal  service  or  by  publication,  to  the 
owner,  before  a  tax  deed  of  hl^  land  can 
be  lawfully  executed  by  a  public  officer. 
Such  deed  is  made  without  authority  un- 
less the  notice  prencribed  by  the  statute 
la  first  given.  Accordingly  the  legislature 
bsiB  provided.  In  section  217  of  the  revenii9 
act,  that  before  a  purchaaer  at  a  tax  sale, 
OF  his  assignee,  shall  be  entitled  to  a  deed, 
be  mast,  by  himself  or  his  agent,  make  an 
affidavit  of  his  compliance  with  the  con- 
ditions of  said  section  210,  above  quoted, 
stating  particularly  the  facts  relied  on  as 
such  compliance;"  that  this  affidavit  shall 
be  delivered  to  the  person  autboriaed  by 
law  to  execute  the  tax  deed,  and  shaU  be 
filed  by  blm  with  the  officer  baving  custo- 
dy ot  therecord  of  the  lands  sold  for  taxes," 
etc.,  "and  entries  of  redemption,"  etc.; 
that  the  affidavit  is  to  he  entered  by 
Huch  officer**  on  the  nwords  uf  his  office, 
and  carefully  preserved  among  the  flies  ot 
bis  office, "  etc.  The  affidavit  required  by 
section  217  must  be  produced  in  order  to 
show  the  prima  facie  title  demandeA  by 
such  section  4.  As  the  title  called  for  by 
that  section  must  ibe  "a  connected  title. 
In  law  or  equity,  deduelble  of  record,"  and 
as  the  affidavit,  showing  compliaoce  with- 
the  requirements  of  the  statute  as  to 
Klvlng  notice  to  the  owner  la  made  a 
part  of  the  record,  the  affidavit  Is  a  Ufvea- 
sary  part  ot  the  prima  facie  title.  In  the 
preaent  case,  however,  the  affidavits  do 
not  show  a  compliance  with  section  216t 
They  do  not  show  that  such  notice  by 
pablicatlon  as  section  210  prescrlbea  was 
given,  for  the  reasons  already  stated.  It 
follows  that  the  appellantMitchellhasnot 
exhibited  such  a  prima  facie  title  as  Justi- 
fies him  in  relying  upon  the  bar  prescribed 
by  said  section  4.  Hngbes  v.  Carne,  135 
III.  619.  26  N.  R.  Rep.  617. 

Furthermore,  weare  of  tbeopinlon,from 
a  careful  examination  of  theevldence,  that 
McCaffrey  obtained  the  possession  which 
he  pleada  as  an  actual  residence  by  either 
forcing  or  persuading  a  party  who  was 
holding  posseaBloa  ander  Burton  to  aban- 
don Barton,  or  those  holding  nnder  him, 
and  to  attorn  to  HcGatfrey.  The  actual 
residence  specified  In  section  4  Is  not  an 
unlawfully  acquired  possession.  It  Iscon- 
ceded  that  the  evidence  doesnotshowpo^- 


session  and  payment  <rt  taxes  by  MeCaf- 
frey  for  seven  years  upon  the  whole  tract 
of  40  acres.  It  iscontended,  however,  that 
McCaffrey  acqulre^l  tlUe  to  the  N.  £.  10 
acres  ot  the  40  acres  by  posaession  and 
payment  of  taxes  lor  seven  sooceasive 
years  under  the  tax  deed  of  October  11, 
1881,  as  color  of  title.  This  coutentlou, 
however.  Is  not  supported  by  the  facts. 
The  first  payment  ot  taxes  made  by  Mo- 
Catfrey  under  liia  tax  deed  was  on  August 
5, 1882,  and  this  snit  was  begun  against 
him  on  May  23,  1S89,  as  above  stated. 
Seven  yearsdid  not  Intervene  between  Aa> 
goat  6, 1882,  and  May  23.1888.  In  order  to 
create  a  bar  nnder  tlie  first  section  of  the 
act  of  18S0,  or  section  6  of  the  present  lim- 
itation law,  seven  years  mast  elapse  be- 
tween the  date  of  the  first  payment,  when 
the  statute  begins  to  run,  aod  the  com- 
mencement of  the  suit.  McCannel  v. 
Konepel,  46  111.  61t);  Iberg  v.  Webb,  96  III. 
416;  Hoibrook  v.  Debo,  09  III.  873. 

Tbe  appellant  .Mitchell  farther  claims 
tbat  the  Louisville  Banking  Company  is 
precluded  from  tbe  right  to  file  a  bill  to 
remove  tbe  tax  deed  ot  October  11,1881, 
as  a  cloud  upon  Its  title,  upon  the  ground 
that  Gardner's  assignee  In  bankruptcy 
did  not  file  the  bill  within  two  yearaTrom 
the  time  whea  the  cause  of  action  accrued 
in  bis  favor,  and  eonseqiiently  tbat  any 
suit  between  him  and  McCatfrey,  or  Miteb- 
ell,  claiming  an  adverse  interest  touching 
this  property,  was  barred,  under  section 
6057  of  the  Revised  Statutes  of  tbe  United 
States,  and  that  the  banking  company, 
as  grantee  of  said  as^gnee  In  bankruptcy 
In  the  deed  dated  January  14, 1884,  was 
also  haiTed  by  said  section,  under  the  doc- 
trine of  Gage  V.  Du  Pay.  127  111.  216, 19  N. 
K.  Rep.  878,  and  other  casM  tberela  re- 
ferred to.  This  point  would  be  well  taken 
if  the  banking  company  had  uo  otber  title, 
when  it  filed  Its  bill  to  remove  tbe  tax 
deed,  except  that  derived  from  the  deed 
made  by  Stncky,  assignee,  in  1884.  Bat 
tbe  iHinkheld  a  mortgageagalnst  Burton, 
and  we  bave  recently  hdd  that  a  mort- 
gagee may  file  a  bill  to  set  aside  a  tax 
deed  as  a  cloud.  Miller  v.  Conk.  185  III 
190,  25  N.  E.  Rep,  756.  Whether  a  mort- 
gagee in  a  mortgage  which  is  not  executed 
under  seal  can  file  such  a  bill,  or  not,  la  a 
qnestiou  which  we  do  not  deem  it  neces< 
sary  to  pass  upon  In  this  case,  becaase,- 
when  the  company  filed  Its  amended  cross 
bill.  In  May,  1889.  It  beld  the  legal  title  by 
reason  uf  the  execution  of  tbe  deed  of  1884 
by  Barton,  the  mortgagor;  he  having 
united  with  Stucky  In  maklog  that  deed. 
The  company  was  mortgagee,  not  only 
by  reason  of  the  original  mortgage,  bat 
by  reason  of  tbe  conveyaoee  to  It  by  Bar- 
ton. A  mortgagee  holding  under  a  deed 
which,  though  absolute  In  form,  was  In- 
tended to  be  only  a  mortgage  security, 
can  certainly  file  a  bill  to  set  aside  the  tax 
deed.  Nor  do  we  deem  it  necessary  to 
consider  whether  or  not  the  decree  of  the 
court  below  was  correct  In  establishing  a 
lien  upon  tbe  portion  uf  tbe  land  appor- 
tloaed  to  tbe  complainants,  Perry  and 
Benderson,  for  tbe  payment  of  one>half 
the  amount  due  to  Mitchell  for  purchase 
money  paid  at  the  tax  salee,  and  for  sub- 
seqnent  taxw,  together  with  latsrart.  Am 
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tbe  deene  below  maet  be  reversed,  and  tbe 
eanse  remanded,  tbe  court  below  will 
ebaoKe  itH  decree  eo  as  to  reqolre  one- 
foorth  of  said  amount,  witb  Interest, to  be 
paid  tiT  said  complainHots  as  a  condition 
precedent  to  tbe  setting  aside  of  tbe  tax 
deeds  aa  asalnat  tbelr  onO'tonrtb  Interant. 
We  am  <*l  tbe  opinion  tbat  tbe  decree  was 
correct  not  only  In  boldlng  said  tax  deeds 
to  be  void,  bnt  also  In  disallowins  the  de- 
fenses set  up  by  said  Mitchell,  as  the  same 
bare  t>een  herein  referred  to.  Tbe  decree 
of  tbe  superior  court  Is  reversed,  and  the 
cause  is  remanded  to  that  coart,  with  dl- 
recUona  tbat  It  cbange  and  modify  its  da* 
eree  so  far  aa  U  la  bereln  bald  to  be  errone- 
ous, and  tbat  It  enter  a  decree  In  accord- 
ance witb  tbe  views  expressed  Intbls  opin- 
ion. It  Is  ordered  tbat  tbe  costs  of  this 
court  be  paid,  two-eigbtbs  by  the  appel- 
lees Perry  and  Henderson,  tbree^elKbtbs  by 
the  appellant  tbe  LonisTlUe  Banking  Com- 
pany, one-elffbtb  by  the  appeUaot  Barton, 
one-elghtb  by  the  appellant  HansbrouRb, 
and  une-efghth  by  tbe  appellee  Mltctaell. 
Bevlsed  in  part,  affirmed  In  part,  and 
manded,  witta  directions. 

On  Rebearlng. 

PER  CURIAM.  Rebearlng  baTlng  been 
granted  In  tbis  canae,  we  bare  again 
given  the  record  soeb  conMderatlou  aa  la 
naeesaary  to  a  clear  coniprehenalon  of  the 
points  made,  and  have,  upon  the  merits, 
reached  tbe  same  conclusions  announced 
in  our  former  opinion.  It  Is  urged  that 
we  should  BO  modify  tbe  remanding  order 
that  tbe  case  may  be  open  for  further  erl- 
denee  upon  tbe  question  of  tbe  Identity  of 
Aaa  W.  Gbarobera,  who  gave  his  deposi- 
tion in  1874,  with  tbe  Asa  W.  Chambers  to 
whom,  with  Benedict,  the  land  was  eou- 
Teyed  by  Cook  In  1836.  Snggestlou  Is 
made  of  newly-dlscovpred  evidence  upon 
this  point,  and  affidavits  In  support  were 
filed  with  tbe  petition  for  rebearlng.  This 
practice  is,  of  course,  not  allowable,  and 
anch  affldavltB  were,  on  motion,  atrlclccn 
from  the  flies.  Nawlln  v,  Snyder,  78  III. 
fi2B.  It  Is,  however,  insisted  tbat,  doubt 
having  tieen  expressed  as  to  tbe  absolute 
certainty  tbat  the  persons  were  Identical, 
the  case  should  be  left  open,  and  appel- 
lants permitted  to  make  further  proof. 
To  this  we  cannot  assent.  If  the  suggea- 
tloQS  of  newly-discovered  evidence  be  con- 
sidered as  broadly  as  made  by  counsel, 
waiving  the  objection  tbat  it  would  be 
eomniative  to  that  already  In  tbe  record, 
it  must  he  said  tbat  It  woald,  at  best,  be 
Ineonclaslve  of  tbe  point.  It  might  have 
been  shown  tbat  the  Chambers  wbo  testi- 
fied bad  falsely  accounted  for  his  where- 
abonta  and  connections,  or  even  had  per- 
sonated another,  and  tbat  be  was  wholly 
nnrellabie;  but  the  positive  Identlflcation 
uf  the  man  who  testified  In  1874  with  tbe 
man  wbo  boarded  with  tbe  witness  Rean- 
blen  In  183tt-S7,  wbo  was  tbe  partner  of 
Benedict  In  those  years,  and  who  bought 
land  of  Cook,  remains.  Beanbien,  whose 
InteRrlty  la  not  qnestloned,  wbo  recog- 
nised Cbambera  without  introduction, 
and  wbo  had  ample  opportunity  to  veri^ 
bis  identlflcation,  testifies  positively  to 
tbe  Identity.  But  the  more  serious  dlffl- 
cvlty  with  the  suggestion  arises  out  of 


the  laches  of  tbe  defendants.  Cbambera 

came  from  Texa?  to  Chicago  In  1874,  and 
was  there  some  months.  Tbe  defenduuta 
were  apprised  of  the  taking  of  his  deposi- 
tion, and  appeared  by  able  counsel,  and 
subjected  him  to  a  rigid  and  thorough 
cross-examination.  He,  In  addition  to 
Beanbien,  gave  tbe  names  of  other  rcwl- 
denta  of  Chicago  whom  he  bad  known  in 
1886-37,  who  presumably  were  then  all^e, 
(it  Is  not  questioned  tbat  they  werp,)  and 
who  could  have  been  called  to  testify  as 
to  his  Identity.  Tbe  defendants— those 
most  Interested— also  appeared,  and 
cross-examined  Beanbien;  and  tf  aoy 
doubt  listed  ta  regard  to  tbe  Identity, 
or  a  fraud  was  being  practiced,  tbe  evi- 
dence, prraumably,  was  then  at  band  to 
have  put  tbe  matter  at  rest.  Chambers 
bad  retamed  to  the  aeeue  of  the  transac- 
tion of  1S86-it7,  gave  the  names  of  a  num- 
ber of  those  be  knew,  and  It  bla  identity 
had  been  then  qnnatloned  these  eonld 
have  been  called,  and  the  matter  estab- 
Ilabed  beyoud  cavlL  Moreover,  tbe  entire 
data  as  to  bis  history  and  connections, 
from  which  It  Is  now  suggested  it  can  be 
shown  that  the  man  who  testified  was 
not  tbe  Chambers  of  tbe  Arm  of  Chambers 
&  Benedict,  doing  bDwInesa  In  Chicago  in 
1836,  was  then  given  by  tbe  witnesa 
Cbaml>ers.  All  these  facta  were  known  to 
the  d^ndanta  in  Angust.  1874.  If  the  evi- 
dence existed  at  Georgetown,  in  Vermtl- 
llon  county,  which  It  la  now  suggested 
can  be  produced,  It  existed  then,  and  the 
sllgiitest  diligence  would  have  discovered 
It.  But  tbe  defendants  He  by  tbrough 
three  trials  In  tbe  circuit  court,  three  ap- 
peals and  decisions  o(  tbe  cause  in  this 
court,  without  making  any  effort  to  pro- 
cure tbe  testimony,  and  not  until  after 
the  third  and  final  decision  of  the  cause 
make  tbeae  snggeetlons.  In  tbe  mean 
time,  by  the  effect  of  time,  further  proof 
of  Identification  by  those  who  knew  the 
Cliambersot  1886  has  t>een  rendered  Im- 
poaaible.  It  la  suggested  that  tbe  Cham- 
bers wbo  testified  Is  himself  dead,  and 
those  wbo  knew  him  In  1838,  H  any  could 
be  found,  could  not  know  the  identity  of 
tbat  man  with  tbe  Chambers  of  1F^4, 
Tbe  suggestion  contains  none  of  the  ele- 
ments of  dillgeDce  which  will  control  tbe 
exercise  of  the  discretion  of  a  court  of 
conscience.  To  now-  after  the  litigation 
of  18  years,  open  op  this  qoestloo,  of  vital 
Importance,  and  which  lay  at  tbefoanda- 
tion  of  tbe  complainants  right  of  recov- 
ery, would  be  to  reward  and  foster  negli- 
gence, at  tbe  expense  of  the  diligent.  We 
are  of  opinion  tbat  as  by  tbe  decree,  as  di- 
rected to  be  modified,  appellant  Wallace 
will  be  entitled  to  a  lien  for  part  of  tbe 
amount  secured  by  the  Street  mortgage^ 
and  tbat  mortgage  being  senior  to  the 
lieu  of  the  Louisville  Banking  Company's 
mortgage,  the  decree  should  bo  further 
modified  by  giving  bis  Hen  priority  In  pay- 
ment over  tbe  Hen  of  the  banking  com- 
pany. Also,  it  is  conceded  by  tbe  defend- 
ant Iturton  that  at  tbe  time  that  be  exe- 
cuted tbe  original  mortgage  to  White, 
and  at  tbe  time  of  tbe  transfer  thereof  to 
tbe  Loutsvine  Banking  Company,  and 
since,  lie  held  the  legal  title  to  one-half  of 
tbe  propwty  In  trust  for  appellant  fians- 
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brough,  according  to  tbe  written  declara- 
tion of  tnist  set  out  in  the  record*  and  the 
indebtedneM  to  tbe  Louisville  Banking 
CompaDy,  betas  that  of  Burton  alone, 
for  which  Handbroagh  was  In  do  way  lia- 
ble, the  decree  should  be  further  modi- 
fled,  by  requiring  eatlBfactlon  of  eald  In- 
debtednees  out  of  the  share  or  part  of 
■aid  mortgaged  premleee  declared  to  be  In 
Borton,  and  that  reeort  be  had  to  tbe 
■hare  or  part  found  to  be  In  Hansbroagh 
only  to  HHtlsfy  the  balance  remainlDg  after 
exhanstlOD  of  the  Interest  therein  of  eald 
Burton.  Tbe  opinion  heretofore  died  In 
tbe  08 nee  will  be  reflled  as  the  opinion  of 
tbe  eoart.  and  the  judgment  beretoforu 
entered,  with  tbe  further  modlflcattona 
directed,  will  be  again  entered. 
Berenadand  remanded,  with  directions. 


(la  Uw.  128) 

FIBLD  T.  BOOSA  et  al. 
(Si^rttine  Jadidal  Court  ot  MasBachnsetts. 

'Worcester.  May,  1698.) 
Lun>LORD-~8TOSAOB  or  Oooua— Remsdt  aoxikbt 

]fORT«A0EE. 

The  fact  that  a  landlord,  on  rtshtfnlly 
taking  possession  ot  leased  premises,  flods  him- 
•elf  mrolnctarily  in  possession  of  a  stock  of 
goods  left  by  an  ontsoing  tenant,  which  are 
mortgaged  to  their  fnil  value,  and  which  Ihe 
mortgagee  decUaes  to  talce  into  possession,  or 
|Kiy  for  storing,  does  not  give  fae  landlord  a 
right  of  action  against  the  mortgagee  to  recover 
compensation  for  storage,  and  to  reach,  in  pay- 
ment therefor,  his  Interest  in  tbe  goods,  al- 
thon^  tha  remedy  by  snit  against  the  mort- 
gagor is  worthless. 

Appeal  from  superior  court,  Worcester 
county;  John  Hoplclne,  Judge. 

Bill  by  Jerome  C.  Field  against  Edwin 
S.  Koosa  and  Albert  K.  Page  to  recover 
eornpensation  for  storing  certain  goods. 
Decree,  from  which  complainant  appeals. 
Afhrmed. 

W.  A.  Oile  and  W.  S.  B.  Hopklna,for  ap- 
pellant. T.  Q.  Kent  and  G.  T.  Dewey,  for 
appellees. 

FIELD,  C.  J.  The  bill  In  this  case  was 
filed  on  March  2. 1}>91,  and  the  defendants 
were  Edwin  S.  Roosa  and  Albert  K.  Page. 
caUed  In  the  bill  Charles  H.  Paige,  but  the 
misnomer  waa  cured  by  an  amendment. 
At  that  time  It  appears  from  the  master's 
report  that  tbe  plaintiff  had  let  the  weat 
store.  No.  48  Pleasant  street, in  Worcester, 
to  LncIusMerrlfield.foru  term  of  Ave  years 
from  April  24.  1889,  with  the  right  in  the 
lessee  tq  underlet,  but  not  to  assign  the 
lease.  On  December  IS,  1890,  MerrlQeld, 
then  being  in  possession  of  the  store  under 
this  leaae.Bold  the  stoclc  of  musical  lostru* 
ments,  etc..  In  the  store,  to  the  defendant 
Rooaa.  This  stock  was  sold  subject  to  a 
mortgage  from  Menifleld  to  F.  B.  Dewey 
for  $1,400  and  Interest,  on  which  there  was 
due  $l,4!i0.  The  mortgage  contalued  a 
provlDlon  that  the  mortgagor,  his  repre- 
sentatives or  assigns,  should  not  attempt 
to  sen  or  remove  tbe  stock  from  the  store 
without  tbe  consent  of  tbe  mortgagee.  In 
writing.  Merrifield  also  agreed  with 
Roosa  to  assign  the  lease  to  him  If  the 
plalntlfl  would  agree  to  take  Roosa  as  a 
tenant.  Roosa,  as  a  part  of  the  consider- 
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atlon  for  tbe  sale  ot  the  atock,  gave  tu 
Merrifield  a  deed  of  certain  real  estate, 
subject  to  two  mortgages,  the  secoad  of 
which  was  assigned  to  Albert  K.  Page. 
Paee  assigned  this  mortgage  to  Merrifield 
as  a  part  of  the  consideration  of  the  sale 
of  the  stock  of  goods  to  Roosa,  and  Boosa 
gave  to  Page  a  mortgage  on  the  stock  of 
goods,  subject  to  the  mortgage  to  Dowey ; 
and  this  mortgage  also  contained  a  pro- 
vision against  the  removal  of  the  stock 
from  the  store  without  the  consent,  la 
writing,  of  the  mortgagee.  Merrifield  also 
gave  to  Boosa  the  key  of  the  store,  and 
tbe  pustiession  of  the  stock,  and  offered  to 
asalgn  the  lease  If  the  plaintiff  would  ac- 
cept Rooaa  as  a  tenant.  Roosa,  objecting 
to  tbe  form  ol  the  execution  of  tbe  lease, 
did  not  request  Merrifield  to  assign  the 
lease  to  him, nor  did  the  plaintiff  ever  con- 
sent to  any  assignment,  or  to  accept 
Roosa  as  his  tenant,  and  Merrifield  did 
not  underlet  the  store  to  Roosa.  Roosa 
continued  in  thense  and  occnpatlon  of  the 
store  from  December  18, 1890.  to  January 
1ft,  1891,  without  any  agreement  with- tbe 
plaintirr.  During  this  use  and  occupation 
there  were  negotiations  between  the  plain- 
tiff and  Rooeafor  a  lease  for  a  short  term, 
hnt  thpy  came  to  nothing;  and  on  Jan- 
uary 10, 1891,  Roosa  "left  the  store  locked,, 
and,  taking  tbe  key.  went  to  his  home,  in' 
Newton."  On  Januat^  12,  IhOI,  tbe  plain- 
tiff entered  the  store  through  a  door  in 
the  basement,  changed  tbe  lock  on  the 
front  door,  made  an  agreement  with 
Dewey  "to  keep  the  goods  In  the  store  for 
him  until  he  should  foreclose  by  a  Hale,  or 
assign  his  mortgage."  and  on  January 
l.'itti  notified  Page  that  the  store  was 
closed,  and.  If  he  wanted  the  goods,  "to 
come  up,  pa;  the  storage,  and  take  charge 
of  the  goods:  otherwise,  they  would  be 
delivered  to  tbe  first  mortgagee."  On  the 
same  day.  Roosa  demanded  of  the  plaln- 
tiR  admission  to  tbe  store,  which  the 
plalntlfl  refused.  On  January  17th,  Roosa 
brought  suit  against  the  plain tlR  and  one 
Haunab  Lamb  for  a  conversion  of  tbe 
goods,  whicb  suit  is  now  pending.  On 
January  26th,  Dewey  assigned  his  mort- 
gage to  George  R.  Whcelock,  who  knew  of 
tbe  pendency  of  the  suit  for  conversion, 
and  on  the  same  day  the  plaintiff  notified 
Roosa  to  remove  the  goods  hdt  In  the 
■tore,  aud  to  surrender  tbe  key  to  him, 
which  Koosa  did  not  do;  but  it  la  not 
found  that  the  plaintiff  abandoned  his 
claim  forstorage,and  from  the  allegations 
of  the  bill  It  appears  that  he  Insisted  on 
this  claim.  On  Mafb  2d,  which, In  tbe  re- 
port of  tbe  muster,  Is  set  down  as  March 
4tb.  this  bill  was  filed.  On  March  lath 
Wheelock  was  made  a  party  defendant, 
and  appeared  on  May  4th,  and  answered 
that  he  had  assigned  tbe  mortgage  which 
had  been  assigned  to  him.  It  appeared 
that  be  bad  assigned  It  to  Luke  J.  Page; 
and  the  master  has  found  that  this  was 
done  fur  the  benefit  of  Albert  K.  Page,  the 
date  of  the  assignment  being  April  2ft,  1891, 
and  that  Lake  J.  Page  took  the  asslgn- 
ment  with  knowledge  of  the  pendency  oC 
this  bin  In  equity.  This  finding  wassubae- 
quently  confirmed  hy  tbe  master's  supple- 
mental report:.  Luke  J.  Page  was  made  a 
party  defendant,  and  answered  the  bill. 
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Wlieeloek  eonsentecl  tbat  the  bill  be  taken 
for  eonfessed  agalast  him,  "bnt  without 
cost«orperaoDalllabiUty''to  him.  Bouaa 
demurred  to  the  bill.  The  demurrer  ffaa 
overruled,  and  he  appealed.  No  answer 
appears  to  have  boen  tiled  by  Albert  K. 
Page.  The  supplemental  report  of  the 
master  was  upon  the  isBueeraised  betwepu 
the  plaiatlO  and  Luke  J.  Pajee,  and  tbe 
master  reported  tbe  evidence  taken  on 
those  Issnee.  The  defendant  Lake  J.  Page 
filed  certain  exceptions,  and  the  raee.  ap- 
parently, came  on  to  be  heard  ontheee  ex- 
ceptions, and  on  the  pleadings  and  the 
two  reports  of  tbe  master.  The  bill  was 
dismissed,  and  tbe  plaintiff  appealed. 

On  the  papers  before  na,  we  are  unable 
to  see  what  right  tbe  plaintiff  had  to  take 
possesstoii  of  thestore.  at  the  tlmehe  took 

Eofisessbin.  It  does  not  appear  that  the 
iase  to  Merrlfleld  bad  been  surrendered, 
or  that  he  took  posseotflun  for  breach  of 
condition,  or  that  the  lease  wasupon  con- 
dition. Tf  it  be  aHsnnied  tbat  the  iilalntiff 
rtgbtfully  took  possession,  as  against  Mer- 
rlfleld, it  does  not  appear  that  any  of  tbe 
detendanta  became  tbe  tenants  of  the 
plaintiff,  and  after  he  took  poeuesslon  none 
of  them  ever  occupied  tbe  premlsos.  The 
plaintiff,  therefore,  has  no  claim  for  rent 
against  any  of  tbe  defendants. 

As  to  the  plaintiff's  claim  ol  a  Hen  for 
the  storaKe  of  Che  goods.  Roosa  never 
agreed  with  the  plalntllT  that  be  should 
bave  a  Hen.  WlthontezpresslDg  any  opin- 
ion QpoD  the  qnestlon  whether  the  plnin- 
tlO  is  gnilty  of  a  conversion  of  the  goods, 
as  against  Boosa,  the  mere  fact  tbat  tbe 
plaintiff,  on  taking  possession  of  thestore, 
found  Roosa's  goods  there,  and  that  be 
baa  since  stored  them,  does  not  give  blm 
a  lien  on  tbe  Koods.  Preston  v.  Neale,  13 
Gray.  222.  It  the  plaintiff  Is  entitled  to  re- 
cover of  Roosa  reasonable  compensation 
for  storage,  as  tbe  master  finds  he  Is,  he 
should  have  brought  Mh  action  at  law 
against  Roosa,  and  attached  Roosa's  In- 
terest as  mortgagor  In  the  goods.  But 
the  object  of  this  salt  in  equity,  as  stated 
In  tbe  plaintiff's  brief,  is  to  recover  of  Al- 
bert K.  Page  compensation  for  storage, 
and  to  reach  in  payment  therefor  bis  in- 
terest as  mortgagee  of  the  goods;  audit 
is  contended  that  be  Is  the  owner  of  tbe 
first,  ne  well  as  of  the  second,  mortgage. 
Tbe  bill,  as  origloally  brought,  was  to  ob- 
tain a  decree  against  Roosa  and  Albert 
K.  Page  for  use  and  occupation  of  the 
store,  and  for  storage  of  thegoods ;  and  It 

}»rayed  tbat  the  goods  might  be  sold  sub- 
cet  to  the  first  mortgage,  bet  discharged 
of  tbe  second  mortgage,  for  the  satisfac- 
tion of  this  claim.  If  Dewey  made  an 
agreement  with  tbe  plain  tiff  "to  keep  the 
goods  in  tbe  store  for  him  until  he  should 
foreclose  by  a  sale,  or  assign  his  mort- 
gage," aa  the  master  has  found,  this  may 
be  a  valid  agreement  against  Dewuy;  but 
he  la  not  a  party  to  this  suit,  and  he  as- 
signed the  mortgage  before  this  suit  was 
brought.  It  does  not  appear  tbat  Dewey 
ever  took  poseesslon  of  tbegoods  for  breach 
of  condition  of  bis  mortgage,  or  that  it 
was  ottderatood  between  him  and  the 
plaintiff  that  the  plaintiff  shonld  bave  a 
Ben  on  bislnterest  as  first  mortgagee;  and 
the  billj  as  originally  flled>  ahows  tbat  the 
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plaintiff  did  not  claim  any  lien  on  tbe  in- 
terestofthefirst mortgagee.  Byanaraend- 
meut  to  the  bill,  the  plaintiff,  after  he 
learnetl  that  Dewey  had  aKSlennd  his  mort- 
gage, attempted  to  extend  his  claim ;  and 
he  then  averred  tliat  tbe  goods  were  held 
**upon  a  lien  agreed  upon  between  said 
Dewey  and  tbe  complainant  while  said 
Dewey  held  said  first  mortgage. "  Buttbls 
claim  is  not  aopported  by  the  findings  of 
the  master.  Besides,  we  do  not  aee  how  a 
mortgagee  not  in  possession  can  give  to 
another  person  a  right  to  possession  ex- 
cept by  first  taking  possesRion  under  his 
mortgage,  and  tbpre  in  no  finding  tbat 
Dewey  ever  attempted  to  take  possession. 
There  Is  no  finding  that  Wheelock,  Albert 
K.  Page,  or  Lake  J.  Page  overtook  pos- 
B«s9ion,  or  attempted  to  taka'poBaesBlon. 
under  either  of  the  mortgages.  There  Is 
no  averment  in  tbe  bill  or  any  of  the 
amendments  that  any  of  the  defendants 
ever  promised  the  plaintiff  to  pay  him 
ttas  thing  for  the  storage  of  the  gooiia.  or 
for  tbe  use  of  his  .preoilpes.  There  is  some 
testimony  that  Avheelock  did  so  promise 
the  plaintiff,  but  tbe  master  has  not  ao 
found, and  Wheelock  hasconveyed  CoLnke 
J.Page  all  bis  interest  in  the  property. 
There  to  also  testimony  that  Albert  K. 
Page,  n  .Tnne  16, 1691,  after  the  bill  was 
filed,  requeated  the  plaintiff  to  keep  the 
property  stored  until  some  arrangt^ment 
coald  be  made,  but  Page  denied  this,  and 
he  testified  that  he  had  not  attempted  to 
take  possession,  or  foreclose  either  mort- 
gage. We  are  unable  to  find  any  fact  la 
the  master's  report  showing  that,  at  tbe 
time  the  bill  was  filed.  AlbertK.  Page  was 
indebted  to  the  plaintiff,  in  any  sum,  for 
storage,  or  for  nse  and  occupnlion;  and 
the  plaintiff  most  prevail,  If  at  all.  upon 
the  canse  of  action  existing  when  tbe  bin 
was  filed.  The  original  bill  proceeds  on 
the  ground  that  both  Roosa  and  Albert 
K.  Page  refased  to  tiecomo  responsible  to 
the  plaintiff  for  use  and  oecupation^  that 
they  abandoned  the  occupation,  and  took 
away  the  key  to  prevent  the  plalutiff  from 
attaching  tbe  property ;  and  tbat  after  be 
took  possession  tbey  refused  to  take  away 
the  goods,  and  pay  the  storage.  As  a  sec- 
ond mortgagee,  not  In  poHsesaion,  Albert 
K.  Page  was  not  liable  for  Che  storage  of 
the  goods,  nnleas  he  made  a  promise  to  be 
liable,  and  this  Is  not  averred  or  fonnd. 
We  take  the  finding  of  tbe  master  "  that 
there  is  due  said  Field,  the  plaintiff,  from 
said  Edwards.  Roosa  and  Albert  K.  Page, 
for  storage  of  said  property  from  Decem- 
ber 18, 1891.  to  date  of  this  report,  at  the 
rate  of  975  per  month,  tbe  sum  of  $1,050," 
as  well  as  the  finding  "  that  the  plaintiff  Is 
entitled  to  have  the  property  sold  for  the 
Hatlsfactlon  of  bis  claim,"  to  be  conclu- 
sions of  law.  and  we  do  not  find  tbat  they 
are  supported  by  the  specific  facta  fonnd 
by  the  master.  A  mortgagor  of  chattels 
cannot  give  a  lien  upon  tbeni,  as  against 
a  mortgagee,  without  the  express  or  Im- 
plied assent  of  the  mortgagee.  Howes  v. 
Kewcomb,  146  Mass.  76, 15  N.  E.  Rep.  123; 
Lynde  v.  Parker.  155  Mass.  480,  30  M.  £. 
Rep.  74.  If  a  landlord*  on  rightfully  tak- 
ing possesaion  of  hia  real  property,  flnda 
himself  Involuntarily  In  possesaion  of  a 
dtock  of  goods  left  by  an  outgoing  tenant. 
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and  tbu  goode  atv  mortgaged  tor  all  tbey ' 
are  worth,  and  the  mortgagee  declines  to 
take  ifiMmmeAom,  or  to  prOtniBe  to  pay  tbe 
landlurd  for  itorltrs  them.  It  nlay  be  a 
proper  qasatlun  Ixft  the  legleilMure  to  con- 
aider,  whether  jostlcedoeii  notreqnlretbat 
the  landlord  abonld  have  eome  remedy 
against  the  morti^agee.  or  bis  Interest  in 
the  Kooda,  If  the  remedy  agalnsttbe  mort- 
KBuror  by  salt  and  attachment  Is  practi- 
cally wortblese;  but  ander  the  exhiting 
law,  on  the  facts  foond>  we  are  ot  opinion 
that  this  bill  cannot  be  maintained. 
Decree  affirmed. 


(IBB  lUai.  at 

OLBASON  T.  NBW  YORK  ft  N.  E.  B.  GO. 
(BqpmM  Judicial  Ooort  of  MaBtaehoMtts. 
Suffolk.   May  17,  1808.) 

ILurm  Aim  SaHTAXT  — ITboliobhob— RuK9  ot 
Bmplotubnt. 
A  owltcluiisii  who  is  injtired  by  catdUng 
his  foot  in  a  apace  between  the  planUng  cover- 
ing  the  Ta&road  yards  is  not  ortitled  to  re- 
ooTCr  damage*  therefor  where,  at  the  time  of 
the  accident,  he  had  been  workins  in  that  yard 
for  rix  wsttik  dorina  all  ot  which  time  the 
pUnklng  had  rsm^ea  in  the  same  condition. 

Exceptions  from  Baporlor  coart,  SnlTolk 
eooDty;  Frankliu  Q.  Feasenden,  Jadge. 

Action  by  Harry  B.  Gleason  against 
the  New  York  &  New  Englftod  BaDroad 
Company  for  personal  Injuries.  Plaintiff 
was  a  BwltRbman  in  defendant's  service. 
Vblle  attrading  to  his  dotles  in  the  de- 
fleadanfa  yard,  plalotin  caught  bis  foot  In 
an  opening  between  the  planks,  and  was 
mnlnto  and  Injured  by  a  passing  train. 
There  was  a  verdict  for  the  plaintiff.  De- 
feadaot  excepts.  Exceptions  eastalned. 

C.  O.  Fall,  for  plaintiff.  F.  A.  Farnbam 
and  B.  D.  Weston  Smith,  for  defendant. 

ALLEN,  J.  The  defendant's  passenger 
yard  extended  over  Ft.  Point  Channel,  be- 
ing planked  or  timbered,  and  the  planks 
or  timbers  were  generally  an  inch  or  two 
apart,  but  at  the  ptace  of  the  plaintiff's 
accident  the  evidence  tended  to  abow  that 
the  open  apace  was  about  S%  incbee  wide, 
extending  between  the  ralla  of  a  track. 
The  yard  waa  about  500  feet  long  and  40 
feet  wide,  wltb  a  space  tor  walking.  The 

Jtlalntlfl  bad  been  employed  In  this  yard 
or  about  six  weeks  as  a  switchman.  His 
duties  bad  constantly  taken  blm  to  all  tiie 
Bwltcbes  In  the  yard,  and  he  bad  been  In 
tbe  habit  of  throwing  the  switch  which 
was  at  tbe  bole  where  be  got  burt.  Id 
view  of  the  defendant'a  first  requeat  for 
Instractlona,  which,  was  rerueed,It  must 
now  be  aasumed  that  the  open  space  or 
hole  at  the  time  of  the  accident  waa  In  tbe 
aame  condition  aa  It  was  when  tbe  piain- 
tlfl  went  to  work  in  the  yard.  It  was 
plain  to  be  seen,  and  any  one  passing 
there,  and  looking  where  be  atepped, 
could  not  fall  to  aee  It.  Tbe  plaintiff's 
familiarity  wltb  the  general  condition  of 
the  premises  cannot  be  doubted,  and  tbe 
condition  at  this  particular  place,  where 
be  bad  been  tn  the  habit  of  working  day 
after  day,  waa  open  to  view,  and  obvious. 
Under  this  state  ot  thloge,  no  duty  rested 


upon  the  defendant  to  alter  tbe  timbering 
or  piankkig,and  the  plaintiff  most  be  held 
to  have  taken  the  risk.  O'Maley  v.  Gas- 
light Co.,  167  Maas.  — i,  82  N.  £.  Bep.  1110; 
Wood  V.  Locke,  147  Mass.  604.  18  M.  E. 
Bep.  UTS;  Lovrjt^  v.  Bullroad  Co.,  125 
Mass.  79.  The  case  Is  to  be  distlnguiabed 
from  Hannah  v.  Ballroad  Co..  154  Uass. 
629,  28  N.  E.  Bep.  where  a  temporary 
hole  in  the  roadbed  was  formed  after  the 
plaintiff's  employment  began,  and  bad 
been  there  but  a  short  time,  and  had  not 
been  noticed  by  him. 
deceptions  sostained. 


(159  Maea.  91) 

TULLT  V.  T0LLT. 
(Supreme  Jadlclal  Oonrt  of  Massadinsetts. 
Middlesex.    May  17, 1883.) 

EXEHPTION»~FstfBION8— AlihOKT— AFPBIU 

It  is  no  ground  for  rerenlns  a  decree 
commandins  a  defendant  to  make  certain  p»- 
menu  for  the  support  of  his  wife  that  his  only 
means  of  obfrlng  the  order  are  from  money  re* 
c^ved,  or  to  he  received,  tor  a  government  pen- 
sion, since  such  order  does  not  direGt  the  sdzmre 
of  any  specific  earn  of  money  before  it  reaches 
the  defendant,  snd  paoBion  mon^  bring  de- 
signed in  part  ftv  tbe  support  of  the  penslonM's 
family. 

Appeal  from  superior  conrti  Middlesex 

county. 

Suit  by  Bridget  Tnliy  against  Luke 
Tolly  for  separate  maintenance.  Decree 
for  petitioner.  Defendant  appeals.  Af- 
firmed. 

J.  J.  ft  W.  A.  Hogan,  for  appellant.  A. 
D.  Pratt  and  R.  B.  Qulnn,  for  respondent. 

ALLENt  J.  The  only  qmstlon  is 
whether,  assuming  all  else  In  favor  of  tbe 
petitioner,  her  petitlun  ahould  be  dia- 
mlsaed  for  tbe  reason  that  the  reapond- 
ent's  only  means  for  complying  with  tbe 
order  of  the  court  are  from  money  wblcb 
be  has  received,  or  may.  hereafter  receive, 
for  a  pension  granted  by  the  general  gov- 
eroment.  It  appears  that  on  or  about 
May  1, 1800,  be  received  about  f  ^,800  In  a 
gross  aura,  all  ot  which  be  expended  or 
gave  away  wltbln  lesa  than  12  montha, 
except  f 260,  which  he  bad  remaining  in 
bis  own  personal  custody  and  control.  It 
has  been  held  that  pension  money,  after 
btSja^  actually  received  by  the  pensioner. 
Is  not  entitled  to  ^emptton  from  legal 

grocees.  Kellogg  v.  Waite,  12  Allen,  B28; 
pelman  v.  Aldrlcb,  126  Maas.  118.  In  this 
case  tbu  proceedings  are  not  directed  to 
tbe  seizure  of  any  specific  money,  and  no 
questlun  Is  before  us  as  to  the  manner  in 
which  the  order  of  the  court  can  or 
should  be  enforced.  The  order  of  the 
court  was  for  tbe  payment  of  $26  on  a 
certain  date,  and  $18  on  the  Ist  day 
of  every  month  thereafter.  Roch  order 
might  properly  be  passed  under  Fob.  St. 
c.  147,  S  33,  altbougb  the  only  means  ot  tbe 
reapondent  were  derived  from  his  pen- 
sion. Pension  money  is  designed  In  part 
to  enable  the  pensioner  to  support  fate 
wifd  and  family,  and  the  statute  of  the 
United  States  (Rev.  St.  S  4747)  should  not 
be  strained  to  enable  blm  to  avoid  this 
duty.   Decree  afilrmed. 
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SSILIjINGS  t.  UARCnS  et  aL 

(Sniweme  Judicial  Court  of  MaasaditiMtti. 
Boflolk.    Ma7  16,  1S83.) 
Afnon  OH  Notb— DiREormo  VBBDicrr— Etidihcb 

— IMDOBSBHBHT— CONTKACT. 

1.  Where  the  qaestion  at  iBiae  1«  whethur 
the  plaintifE  took  the  note  sued  oQ  by  jHirchase 
or  as  collateral  aecarity  for  a  loan,  and  the 
oral  evidence  on  tlmt  point  is  conflicting,  and 
the  written  evidence  ia  not  condusiTe,  the  qne»* 
tfon  shoold  be  sabmitted  to  the  jni7< 

2.  Plaintiff  paid  defendants  fS76,  and  de- 
fftndantB  indorsed  to  him  a  note  for  ¥l,7fiO.  At 
the  same  time  plaintiff  gave  defendants  a  writ- 
ten instrument  agreeing  to  convey  certain  land 
to  them  "when  the  note  is  paid,"  and  also  stat- 
ing, "When  note  is  paid,  credit  to  be  given  of 
$1,076."  HOd,  that  the  writing  did  not  show 
concltudvely  tut  the  plaintiff  took  the  note  by 
purchaae,  and  not  aa  ccdlatetaL 

3.  Where  an  agreement  to  eell  land  eon- 
tains  no  covenant  to  pnrchaH^  the  signature  of 
the  purchaser  to  the  agreement  does  not  Und 
him  to  buy  the  land. 

4.  OiM  to  whom  a  note  la  indorsed  as  col- 
lateral cannot  recover  from  his  indorser  more 
than  the  amount  of  the  debt  to  which  the  note 
la  GoUateral  aecnritgr. 

ExceptloDB  from  aupreme  Jndiclal  coart, 
Suffolk  county. 

-Action  by  James  W.  SkllllnsB  aRHlnst 
the  firm  of  Alfred  A.  Marcus  &  Hoa  upon  a 
note  executed  by  uue  Shepard  and  In- 
dorsed by  the  defendants.  Tbe  court  di- 
rected a  verdict  for  tbe  plaintiff.  Defend- 
ants except..  Exceptions  sustained. 

F.  Joy.  for  plalntur.  C.  F.  Eldredge,  for 
defendants. 

ALLEN,  J.  The  pralntUTsoral  evidence 
tended  to  show  that  lie  tuck  tbe  note  by 
purcbose,  and  tbe  defendants'  oral  evi- 
dence tended  to  show  tbat  be  took  It  as 
collateral.  Ho  tar  as  the  oral  evidence 
was  concerned,  It  wan  clearly  a  question 
fur  tbe  Jnry.  The  rulinK,  therefore,  must 
have  been  un  tbe  ground  that  tbe  written 
agreement  showed  conclasively  that  the 
plaiutiir  took  the  note  by  porcbaae.  We 
are  nnable  to  see  that  it  has  this  ct>ncln- 
alve  effect.  Tlie  plaintiff  paid  to  the  de- 
fen  d  ants- f  675,  and  took  from  tbem  Shep- 
ard's  note  for  $1,750.  Upon  this  note 
Shepard  was  primarily  responsible  and 
tbe  defendants  were  Indorsers,  and  re- 
sponsible senondarlly.  It  was  for  the  In- 
terest of  tbe  defendants  that  tbe  money 
sboDld  be  got  out  of  Shepard.  If  the  note 
sbonld  be  paid  by  Shepard,  the  plaintiff 
would  have  In  bis  handn  f  1,075  more  than 
bla  payment  to  the  defendants.  Dnder 
this  state  of  things,  tbe  wiltten  agreement 
was  executed.  It  may  be  assumed  to 
have  been  so  nearly  contemporuneous  with 
the  transfer  of  tbe  note  aa  to  be  part  of 
the  transaction.  -Now,  we  have  to  con- 
sider wbetfaer  this  agreement  necessarily 
Implies  that  the  plaintiff  took  the  note  by 
purchase,  so  as  to  be  absolute  owner, 
rather  than  as  collateral.  The  words 
near  the  beginning  of  tbe  agreement, 
**  When  tbe  note  Is  paid,  I  agree  to  cunvey 
to  Alfred  A.  Marcus  &  Son, "etc.. may  nat- 


EFOBTEB,  Vol.  Si,  (Haas. 

orally  refer  to  a  payment  by  Shepard,  tbe 
maker,  and  do  not  aeceaiiarily  imply  a 
da  ty  on  the  part  of  tbe  Indoniem  to  pay 

it  In  full.  Su  the  words  at  the  end  of  tbe 
agreement,  "  When  note  la  paid,  credit  to 
be  given  of  SI ,075."  may  reasonably  be 
held  to  mean,  "When  note  ia  paid  by 
Shepard,  credit  to  be  given  to  Marcos  & 
Son  of  f 1,075."  Payment  by  Shepard  ia 
consistent  with  the  words  and  meaning. 
Since  tbe  plaintiff  held  tbe  note.  If  Shepard 
wished  to  pay  It  in  full,  he  woald  make 
the  payment  to  tbe  plaintiff.  Moreover, 
there  are  no  words  showing  that  the  de- 
fendants agree  to  purchase  tbe  land  on 
tbe  terms  specified.  Theagreement  issole- 
ly  on  the  part  of  tbo  plaintiff.  The  Hlgna- 
ture  of  the  defendants  does  not  bind  them 
to  make  a  parebase  any  more  than  if  It 
were  a  bond  for  a  deed  to  which  tbe  obli- 
gee should  add  his  signature.  Tbe  court 
cannot  put  words  Into  the  agreement 
which  nre  not  there,  for  the  purpose  of 
binding  tbe  defendants  to  make  tbe  pur- 
chase, unless  it  is  certaiu  from  tbe  context 
that  such  words  wereomitted  by  mistake. 
It  might  well  be  that  the  plaintiff  intend- 
ed merely  to  give  to  tbe  defendants  an  op- 
tion. Therein  nothing  to  show  that  the 
defendants  had  ever  seen  or  heard  of  tbe 
land  before,  or  that  they  had  any  inten- 
tion of  binding  tberaeelves  to  purcbaae 
It.  In  order  to  bind  tbem,  not  only  lis 
their  slguatore  necessary,  but  also  apt 
words  to  show  the  obligation  Into  wbkb 
they  entered.  But.  even  if  thetr  signature 
coald  be  conatrned  so  as  to  Import  a  con- 
tract to  make  the  purchase,  certainly  It 
can  bind  them  to  no  more  than  to  make 
such  purchase  under  the  condition  ex- 
pressed in  the  writing.  That  condition  is, 
**  when  the  note  is  paid."  The  defendants 
might  be  willing  to  agree  to  take  a  con- 
veyance of  tbe  land,  provided  the  note 
should  be  paid  by  Shepard,  but  not  willing 
to  do  so  If  they  would  have  to  raise  tbe 
money  themselves  to  pay  for  It.  The  note 
was  not  paid  by  Shepard.  On  tbe  con- 
trary, be  went  into  iusolvencv,  and  the 
plaintiff  received  only  16  percent,  thereon. 
The  defendants  are  Dot  bound  to  raise 
money  from  their  own  means  to  pay$],- 
U7ri  for  the  equity  of  redemption  of  tbe  land. 
The  plaintiff  cannot  compel  tbe  defendants 
to  pay  the  note,  in  order  to  put  blmself  In 
a  position  where  be  will  be  bound  to  make 
tbe  conveyance,  and  tbe  defendants  bound 
to  accept  it.  lo  any  view  wblch  can  be 
taken  fif  tbe  written  agreement,  in  tbe 
opinion  of  the  majority  of  the  court,  tt  Is 
not  inconnlstent  with  tbe  defendants*  cun- 
tentliin  that  the  note  wan  taken  by  the 
plaintiff  aa  collateral.  If  so  taken  ns  col- 
lateral, the  plaintiff's  right  to  recover  up- 
on It  Is  limited  to  the  balance  due  to  him 
upon  bis  loan  of  9975  to  them.  Third  Nat. 
Bank  v.  Eastern  R.  Co..  132  Mass.  340. 
The  discharge  of  Shepard  under  the  com- 
position proceedings,  though  assented  to 
by  the  plalntltf,  does  not  cut  off  the  plain- 
tiff's claim  a^calnst  the  defendants  as  In- 
dursers.  St.  18S4.  c.  286,  S  9;  St.  1885,  c. 
35:::  Pub.  St.  c.  157,  §  S5. 
Exceptions  auatained. 
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C!OHMONWBAI/m  T.  LOWBDT. 
(Snpreme  Jndldal  Ooort  of  MassachiuettB. 
Snflolk.    Blar  16, 1^83.) 
Crihinai.  L4W— Tbrdict— Appxil. 
Where,   on  an  Indictment  containing 
three  counts,  charglns  offenaea  alleged  to  have 
been  committed  at  the  same  time  and  place, 
there  Is  a  verdict  of  guilty  on  the  first  coant, 
and  not  gailtr  on  the  second,  a  judgment  of 
conTiction  will  not  he  reversed  on  the  ground 
that  the  verdict  on  the  i»econd  oonnt  Is  re- 
pugnant to  tliat  on  the  first,  alace  th«re  is  no 
pnannmtion  that  the  three  counte  duicge  the 
■ame  offense. 

Appeal  from  aopeilor  eoart»  SoBoIk 
conuty. 

iDdletment  of  James  Lowrey  for  bur' 
glary.  Defendant  wan  cooTlcted.  and  be 
appeals.  Affirmed. 

P.  J.  Caeey.  for  appellant.  G.  C.  Travte, 
Asst.  Atty.  Qea.,  for  the  Commonwealth. 

BARKER,  J.  ThedefenilantffaBcharKed. 
by  an  IndletmeDt  In  three  coaots,  with 
offenBes  alleged  to  have  been  committed 
on  the  same  day,  and  in  the  same  place, 
and  was  found  guilty  of  the  flrst  count, 
and  not  guilty  of  the  residue.  His  motion 
in  arrest  of  judgmeot  is  fonnded  upon  the 
contention  that  the  coants  charge  but  one 
offense,  and  that  the  verdict  of  not  guilty 
upon  the  second  coant  Is  repognant  to 
tbe  verdict  of  gollty  upon  tbe  first.  But 
there  la  no  legal  conclusion  from  tbe  rec- 
ord that  the  coantfl  were  for  one  and  tbe 
sameuftense.  On  the  contrary,  they  may 
have  heen  for  dlstlhct  offenses,  in  which 
case  the  verdicts  were  not  repugnant,  and 
would  warrant  judgment  In  favor  of  tbe 

Sivernment.  See  Crowley  v.  Com.,  11 
etc.  (Mass.)  579.  And,  as  stated  In  the 
same  decision,  It  most  be  known  to  the 
Judge  before  whom  tbe  cause  was  tried 
whethertbeoffenses  charged  were  disttnct, 
and  becanse  the  record  does  not  show  this 
this  court  cnnnot  say  that.  In  law,  the  rec- 
ord will  not  Justify  sentence.  8ach  a  mc- 
urd  Is  to  he  construed  In  favor  of  the  legal- 
ity of  the  proceedings,  by  refusing  to 
draw  from  ft  any  unnecessary  prewump- 
tlon  impugning  their  valldtty;  and  this  is 
what  was  done  In  the  case  of  Stevens  v. 
Com.,  4  Mete.  (Mass.)  364,  relied  on  by  the 
defendant,  as  well  as  In  Carlton  v.  Cora., 
6  Mete.  (Mass.)  532,  and  Crowley  v.  Com., 
ubl  snpra.  See,  also.  Benson  t.  Cum., 
(MaB8.)»SN.  E.  Bep.  884. 
Judgment  affirmed. 


(Ue  Hssi.  47} 

PtTTNAM  T.  GUDDBN. 
OSmnreme  Judicial  Court  of  Maasachosetts. 
Middlesax.    May  16,  1S93.) 

81.I.B— RiOBTS  OF  SeLLBU. 

Where  a  vendee  refoses  to  accept  chat- 
tels bought  imtil  tbe  vendor  lias  recovered  jndg* 
ment  against  him  im  the  price,  tbe  vrador  has 
no  risht  of  recovery  against  him  for  the  care  of 
the  chattels  between  tbe  sale  and  the  d^very, 
since  his  care  of  them  daring  that  time  la  for 
hts  own  benefit 

Appeal  from  superior  court,  Middlesex 
cunnty. 

Action  by  Frank  B.  Potaam  iwalnst 
v.S4H.B.iial— 6 


Charlea  J.  Glidden  to  recover  for  the  keep- 
ing of  two  horses  which  plalntlfT  had  sold 
to  defendant,  and  which  tbe  defendant  re- 
fused  to  receive  until  after  tbe  plaintiff 
had  obtained  Judgment  against  him  for 
thetr  purchase  price.  Plaintiff  sued  for 
the  beeping  of  the  horses  during  the  In- 
terval between  tbe  sale  and  tbe  delivery. 
Plalntltr  obtained  Judgment.  D^endant 
appeals.  Reversed. 

Marshall,  Hamblet  ft  Burke,  tor  appel- 
lant. F.  W.  Qua,  for  appellee. 

KNOWLTnN,J.  On  tbe  agreed  state- 
ment of  facts  in  this  case,  tbe  question  Is 
whether  the  law  Implies  a  contract  on  the 
part  of  tbe  defendant  to  pay  for  tbe  keep- 
ing of  tbe  horses.  The  burden  of  proof  is 
on  tbe  plaintiff,  and  no  luferances  of  fact 
can  be  drawn  In  hlsfCivor.  Railroad  Co. 
V.  Wilder,  187  Mass.  536.  It  has  been  said 
that  when  a  vendee  returns  or  declines  to 
receive  property  sold  him  "the  vendor  has 
bis  choice  of  either  one  of  three  methods 
to  Indemnify  himself:  First,  he  may  store 
or  retain  tbe  property  for  the  vendee,  and 
sue  him  for  tbe  entire  purchase  price;  sec- 
ond, he  may  sell  tbe  property,  acting  as 
an  agent  for  that  purpose  of  the  vendee, 
and  recover  the  dlflerenre  between  the 
contract  price  and  the  price  obtained  on 
«ucb  resale;  or,  third,  he  may  keep  the 
propprty  as  his  own,  and  recover  the 
difference  between  tbe  market  price  at  the 
time  and  place  of  delivery  and  tbe  con- 
tract price."  Dustan  v.  McAndrew,  44  N. 
r.  72,  78;  Haines  v.  Tucker.  50  N.  H.  818; 
Qlrardv.Taggartt.SSerg.A  R.I9;  Rosen- 
banms  v.  Werden,  IS  Qrat.  785:  Holland  v. 
Reu.48  Mich.  218,224,12  N.  W.  Rep.  167; 
Cook  v.Brandels.S  Mete.  (Ky.)55o;  Bagley 
v.  Findlay.  82  111.  6:i4.  Where  tbe  vendee 
contends  that  the  property  Is  not  his.  and 
treats  It  as  belonging  to  the  vendor,  and 
tbe  vendor  elects  to  keep  It  lor  tbe  vendee, 
and  sne  for  the  entire  contract  price,  there 
Is  no  Implied  contract  on  the  part  of  the 
vendee  to  pay  the  vendor  the  expense  of 
keeping  it.  Whiting  v.  Sullivan,  7  Mass. 
107:  Earle  v.  Cohurn,  180  Mass.  696.  In 
such  cases,  when  there  is  controversy 
about  tbe  title,  tbe  election  of  tbe  vendor 
to  take  care  of  tbe  property  Is  often  more 
for  bis  own  benefit.  In  view  ol  tbe  risk 
that  tbe  main  question  In  diHpute  may  be 
decided  against  bim,  tbnn  for  tbe  benefit 
of  the  vendee,  and  the  attitude  of  the  ven- 
dee is  equivalent  to  an  express  prohibi- 
tion of  the  keeping  on  bis  account  and  at 
bis  eipense.  it  tbe  vendor  wishes  to 
avoid  tbe  expense  ol  keeping,  and  at  the 
same  time  to  avail  blmself  of  tbe  vaJoe  of 
the  property,  be  may  sell  nnder  an  Implied 
agency  for  the  vendee,  and  sue  for  the  bal- 
ance above  what  be  obtains  after  paying 
the  reasonable  expenses.  In  the  present 
case  the  plalntitl  elected  to  sue  for  tbe  en- 
tire contract  price,  and  in  tbe  opinion  of  a 
majority  of  the  court  there  Is  no  principle 
of  law  which  permits  bIm  now  to  main- 
tain a  second  suit  for  tbe  expense  of  keep- 
ing the  horses,  either  during  the  whole 
time  while  the  lUlgatioD  was  pending,  or 
for  that  part  of  it  which  would  have  t>een 
required  to  enable  bim  properly  to  dis- 
pose of  tbe  horses  If  be  bad  chosen  to  sell 
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them  on  the  dnfendant'a  account,  and, 
after  appljinK  the  proceeds,  to  eaetor  the 
balance  due  him. 
Jadffuient  tor  tlie  defendant. 


(150  Maas.  89) 

.LUOMIS  T.  NEW  YORK,  N.  H.  &  H.  R.  CO. 
(Sajveme  Jadidal  Court  of  BfawadiTiBetts. 
Hampden.    Mar  16. 1893.) 

Etidbncb— Declaratioss  bt  Attohnbts. 

1.  After  witnesses  have  testified,  affidaTlta 
preTiouBlj  made  by  them,  statins  the  same 
nuutera  u  those  testified  to  W  them,  are  not 
admissible  in  corroboratioQ  of  th-^r  testimony. 

2,  Where  an  attorney  la  retained,  not  only 
to  sne  a  railroad  company  for  damages  caused 
by  an  accident,  but  also  to  present  the  plain- 
tiff's claim  to  the  company,  and  obtain  settle- 
ment of  it  withoat  suit,  if  pos^ble,  a  letter 
written  by  his  clerk,  under  his  directions,  to  an 
officer  of  the  company,  stating  what  purported 
to  be  the  facts  in  the  case,  m  response  to  an 
inquiry  by  the  company,  is  admissible  in  evi- 
dence for  the  company  as  a  declaration  by  the 
plaintiff  as  to  the  facts.  Field,  C.  J.,  and 
Lathrop,  J.,  dissenting. 

Exceptions  froni  Ruperiur  court,  Hnmp- 
den  county:  John  Bopkliis,  Judf^. 

Action  by  Hulda  L.  Loumis  aeainat  the 
New  Torlc,  New  Haven  &  Hartford  Rail- 
road Company  fur  personal  Injuries.  Ver- 
dict fur  pialuUB.  .Defendant  excepts.  £s- 
eeptlons  anatalned. 

J.  B.  Carroll,  for  plaintlir.  Bobloaon  ft 
Robinson,  for  defendant. 

KNOWLTON.  J.  The  evidence  that 
after  the  former  verdict  the  witnesses 
Watklns  and  Potter  slfi;ued  affidavits  of 
tbelr  knowledge  of  the  tacts  upon  which 
tbe  motion  tor  a  new  trial  vfas  founded, 
to  the  same  eflMt  as  tbelr  testimony  f^veu 
at  the  last  trial,  was  rlsbtly  exclnded. 
The  defendant  could  not  add  force  to  ttielr 
teHtlmt>ny  by  showing  that  they  had 
made  the  same  etateronnts  a  \ong  time  be- 
fore. If  there  had  been  evidence  from 
which  the  plalntltr  cuuld  properly  have  ar- 
gned  that  tbelr  testimony  was  maoafac- 
tnred  Jnat  before  the  trial,  a  different  ques- 
tion would  be  presented.  Bnt  there  was 
nothing  on  which  to  raise  such  an  issue. 
If  the  jury  were  Informed  that  these  wit- 
nesses did  not  testify  at  the  first  trial,  any 
Inference  to  be  drawnfrom  that  fact  could 
be  met  without  Kivlnfr  tbelr  former  atate- 
menta.  Mnrchle  t.  Cornel,  155  Mass.  60, 
29  N.  E.  Rep.  907. 

The  principal  question  In  the  case  relates 
to  the  admlsBlbllity  of  a  letter  written  to 
the  defendant  by  a  clerk  of  the  plnlntlfT's 
attorney,  under  authority  from  the  attor- 
ney.nurportlnstostate  the  facts  on  which 
her  claim  was  founded.  The  bill  of  excep- 
tions sets  forth  two  letters  written  to  the 
d<rfendant  by  this  clerk,  two  written  to 
the  attorney  by  the  executive  secretary  of 
the  defendant,  and  one  afterwards  written 
to  the  defendant  by  the  attorney  with  Ms 
own  hand.  The  first  two,  written  by  the 
clerk  under  authority  from  the  attorney, 
were  first  offered,  then  testimony  was  In- 
troduced, and  the  defendant  offered  the 
letters  from  the  attorney  to  the  defend- 
ant, "and  also  the  letcera  of  the  defendant 
tO'  Ml*.  Carroll,"  tbe  attorney,  and  excep- 


tions were  taken  to  thu  refusal  to  admit 
them.  It  Is  clear  that  ttin  defendant  was 
not  entitled  to  Introduce  the  entl.'e  rorre> 
spondence,  tor  It  contains  Btatemects  of 
the  executive  secretary  favorable  to  the 
defendant  which  werenotcompetent.  Per- 
haps, also,  the  last  letter  of  the  plniu  tiff's 
attorney,  which  he  wrote  with  his  own 
hand,  was  Inadmissible,  as  cuntalnine 
opinions  and  comments  which  were  atrlct- 
ly  personal,  and  outside  of  tha  acope  tA  his 
employment.  It  Is  contended  that  the 
only  question  open  to  tbe  defendant  la 
whether  tbe  entire  correspondence  was 
competent,  but  we  are  of  opiulon  that  the 
question  whether  the  firsttwo  letters  were 
competent  was  intended  to  l>e  saved  by 
the  bill  of  exceptions.  Tbe  object  of  tbe 
evidence  was  to  show  that,  when  tha 
plaintiff  presented  her  claim  through  her 
attorney.  It  wait  for  a  fall  at  a  place  near 
where-  the  defendant's  evidence  at  tbe  trial 
tended  to  show  that  it  occurred,  and 
where  tbe  stairs  were  In  perfect  condition, 
and  not  at  the  place  where  the  plaintiff  lo- 
cated It  In  her  testimony.  Upon  the  Issue 
raised,  the  fact  sought  to  be  proved  was 
material  and  Important.  We  are  also  of 
opinion  that  the  method  of  proof  wan 
competent  and  proper.  The  undisputed 
evidence  tends  to  show  that  the  attorney 
had  been  employed  to  represent  her  In  the 
collection  of  a  claim  against  the  defendant 
for  damages  resulting  from  a  fall  In  the 
defendant's  railroad  station  at  Hartford. 
The  terms  of  his  employment  do  not  ex< 
pressly  appear.  But  a  fair  Inference  from 
the  evidence  Is  that  he  was  not  merely  em- 
ployed to  bring  a  suit,  but  was  authorised 
to  present  the  plaintiff's  claim,  and  to  en- 
deavor to  obtain  a  settlement  of  U  wltta- 
ont  a  anlt.  It  thla  was  bis  authority,  we 
have  no  occasion  to  consider  tbe  cases 
holding  that  admissions  which  are  mere 
matters  of  conversation  with  an  attor- 
ney, though  they  relate  to  the  facts  in  con- 
troversy, cannot  be  received  In  evidence 
against  bis  client.  Such  adralsaiouB  are 
not  within  the  scope  of  his  employment. 
Nor  have  we  any  reason  to  consider  in 
this  case  the  general  authority  of  an  at- 
torney, by  virtue  of  his  position  as  an  at- 
torne.v  at  law  lo  charge  of  a  suit,  to  hind 
hit»  client  by  agreements  In  reference  to 
the  mnnagemeot  ordlsposltlon  of  theauit. 
See  Lewis  v.  Sumner,  13  Mete.  (Mass.)  268; 
Saonders  v.  McCarthy, 8  Allen,  42;  Plckert 
V.  Hair,  146  Mass.  1, 15  N.  E.  Bep.  79.  Tbe 
maxim,  "qui  facit  per  altum  faelt  per  se," 
applies  as  well  to  acts  done  or  statements 
made  by  an  attorney  at  law  as  by  any 
other  agent.  The  act  of  u  party,  done  by 
his  agent,  may  always  be  proved  against 
him,  If.  material.  An  attorney  or  agent 
employed  to  present  and  collect  a  claim  Is 
Impliedly  antltorlzed  to  state  to  the  debtor 
what  the  claim  Is.  The  plaintiff  could  not 
have  expected  that  taer  attorney  wunid 
collect  her  claim  from  the  defendant,  on 
demand,  without  stating  tbe  nature  and 
particulars  of  it,  so  that  the  defendant 
could  understand  It.  and  make  Investiga- 
tion In  regard'  to  its  validity.  It  was  aa 
much  u  part  of  bis  duty  to  state,  as  near* 
ly  as  possible,  the  preclaeplace  In  The  build- 
ing where  the  accident  happened,  If  ashed 
to,  M  to  atate  In  what  town  or  state  tbe 
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pllilntiu  waa  when  she  (ell.  The*  defend- 
ant's letter  ot  Janoarjr  7. 1891,  InqalrlDK 
for  partlcnlani.  In  eompetent,  in  eounec- 
tlon  with  the  letter  of  Janaury  lOtb,  n-hicb 
purports  to  be  an  answer  to  It,  to  show 
bow  tbe  itatement  came  to  be  made;  and 
tbe  two  toitetbnr,  In  connection  with  the 
first  letter,  of  January  6th.  show  conrla- 
sively  tbat  writing  the  words,  "she  fell  on 
tbe  third  or  tonrtb  step  from  the  bottom 
of  the  stairway  across  the  tracks  from  tbe 
waltlDK  ronm,"  was  strictly  within  tbe 
authority  of  her  attorney  employed  to 
present  and  collect  her  elatm.  The  fact 
that  they  were  not  written  by  her  own 
band,  bat  by  an  agent  who  was  acting 
under  instractlona  received  through  her 
husband,  who  was  also  her  agent  In  the 
Bsme  business,  affects  the  weight,  bat  not 
the  competency,  o!  the  evidence.  1  Oreenl, 
Ev.  $  1H6:  Maraball  v.  CUrf,  4  Gamp.  18»; 
Baring  t.  Clark.  18  Flclt.  220;  Woodn  v. 
Clark,  24  Pick.  36,  39;  Cooley  v.  Norton. 
4  Cnsb.  »8;  Haney  v.  Pnnnelly.  12  Gray, 
S61;  Morse  v.  ftallroad  Co.,  6  Gray,  450; 
tiott  V.  Dlnsmore, 111  MaBa.46;  BIcAroy  t. 
Wright.  187  Mass.  307.  There  Is  nothing  in 
tbe  adjudication  In  Plckert  t.  Bair,.146 
MaRs.  1,  15  N<  E.  Rep.  79,  nor  in  tbe  lan- 
guageof  theopiulonas  applied  totbe  mat- 
ters then  under  couMideration,  which  is  at 
variance  with  tbe  views  above  stated. 
The  lectera  are  not  inadmissible  ns  part  of 
an  otter  tu  compromise  a  controverted 
claim.  At  the  time  they  were  written, 
there  bad  been  no  intimation  on  tbe  part 
of  the  defendant  that  the  piatntlff  would 
not  be  paid  all  that  she  thought  It  rieht 
to  ask.  Tbe  only  communication  which 
bad  been  received  from  the  deTendant  indi- 
cated a  desire  to  ascertain  the  truth,  as  if 
for  the  purpose  of  promptly  paying  the 
claim  If  it  appeared  to  be  valid. 
Ezceptiona  sustained. 

LATUROP,  J.,  (dissenting.)  I  am  un- 
able to  concur  in  the  opiofon  of  tbe  major- 
ity of  the  court.  If  It  Is  assumed  that  tbe 
question  of  the  admissibility  of  the  first 
twoletters  written  by  the  olerk  of  the  at- 
torney tor  tbe  plaintiff  Is  open  on  tbe  oz- 
ceptlODB, — a  point  which  Is  not  free  from 
doubt,— and  it  It  la  also  assumed  tbat  the 
evidence  sought  to  be  Introduced  Is  mate- 
rial,—a  point  about  which  there  Is  also  a 
doubt,  as  tbe  evidence  for  the  plaintiff 
tended  to  show  tbat  there  was  lee  on  all 
the  steps*  and  the  evidence  fur  the  defend- 
ant tended  to  show  that  there  was  no  lee 
on  any  of  the  steps, — I  do  nut  agree  tbat 
tbe  letters  were  competent  evidence. 
There  was  no  evidence  that  the  letters  In 
question  were  written  by  tbe  direct  au- 
thority of  tbe  plaintiff, -or  by  her  consent, 
or  even  with  her  knowledge.  There  was 
no  evidence  that,  at  tbe  time  of  the  acci- 
dent, Mr.  Carroll  was  the  plaintiff's  attor- 
ney; and  he  could  have  had  do  personal 
knowledge  on  the  subject,  as  It  appeared 
tbat  be  was  retained  us  nn  attorney  at 
law,  after  tbe  accident,  by  the  plaintiff's 
husband,  and  did  not  see  her  until  less 
than  two  weeks  before  the  first  trial  of  the 
action,  which  waa  long  after  tbe  letters 


were  written.  In  Plckert  v.  Hair,  149 
Mass.  1,  .15  N.  E.  Bep.  78,  tbe  question  was 
as  to  the  effect  of  an  admission  made  by 
Mr.  Thayer,  an  attorney,  after  an  action 
brought,  but  before  the  beginning  of  tbe 
case  then  before  the  court,  wa^  considered. 
One  uf  the  groande  of  tbe  decision  was 
thus  stated:  "The  admlHSlon  was  not 
made  by  Mr.  Thayer  for  the  purpose  of 
dispensing  with  any  rule  of  practice,  or 
with  tbe  proof  of  any  fact  In  the  trial  of 
tbe  action  already  brought,  nr  of  the  ac- 
tions which  mlfi4it  bebrought.ln  reference 
to  the  attached  property.  It  was  a  con- 
versation relating  toafact  In  controversy, 
but  not  an  agreement  relating  totbe  man- 
agement and  trial  ofa  suit,  or  an  adrols- 
sion  Intended  to  influence  the  procedure  In 
the  pending  action,  or  In  any  other,  If  the 
attacbmentwas  not  discharged.'*  Insnp- 
port  of  these  propositions  several  cases 
are  cited,  and  an  examination  of  them 
shows  that  tbe  doctrine  bitiierto  estab- 
lisbed  is  that  an  admlaslun  by  an  attorney 
at  law  does  not  bind  bis  client,  although 
It  relates  to  a  fact  la  controversy,  unlesa 
It  Is  made  tor  tbe  purpose  of  dlspenetBn 
with  some  rale  of  practice,  or  with  tbe 
proof  of  a  fact  in  the  trial  of  a  case,  or  Is 
an  admission  lotended  to  Influence  the 
procedure  In  the  actiun.  To  the  same 
effect  are  the  following  cases:  Rockwell 
V,  Taylor,  41  Conn.  66;  McKeen  v.  Gan»* 
mon,  38  Me.  187;  Caaaels  Dary,  51  Ga.6Sl. 
The  opinion  of  the  majority  of  the  court 
apparently  proceeds  upon  the  theory  that 
an  attorney  stands  In  a  different  relation 
to  his  client  b^oro  action  Is  brought  from 
that  which  he  occupies  afterwards.  But 
no  case  is  cited  which  suRtalns  this  posi- 
tion. The  general  rule  tbat  an  attorney 
eanoot.  wlthopt  tbe  consult  ol  bis  cUent, 
disclose  a  confidential  commanlcatloa 
made  to  him  by  bla  client,  applies  as  well 
to  communications  made  before  action 
brought  as  afterwards.  8ee  Foster  v. 
Hall,  12  Pick.  e9,  and  cases  cited.  With 
one  exception,  the  cases  cited  In  tbe  opin- 
ion of  the  majority  ol  the  court  In  support 
of  the  propositions  that  an  attorn^  Is 
merely  an  agent,  and  tbat  bis  admiSMlon 
binds  bis  principal,  are  cases  of  mere 
agents,  and  not  of  attorneys.  They  seem 
to  me  to  throw  no  light  on  tbe  question 
In  this  case.  The  cane  of  Marshall  v.  0110, 
4  Camp.  133.  remains  to  be  considered. 
Tbls  was  an  action  against  the  owners  of 
a  vessel.  To  prove  the  defendauts  to  be 
the  owners,  there  was  offered  In  evidence 
an  undertaking  In  tbe  following  form, 
given  before  the  action  was  b^un,  by  the 
persons  who  were  afterwards  the  defend- 
ants* attorneys  of  record:  "I  hereby  un- 
dertake to  appear  for  Messrs.  Thompson 
and  Marshall.  Joint  owners  of  the  sloop 
Arundell,  to  any  action  you  may  think  fit 
to  bring  against  them."  This  was  held 
by  Lord  Ellenborougb  to  be  sufficient  evi- 
dence. But,  as  was  pointed  out  by  Mr. 
Justice  Parke  in  Wagstaff  v.  Wilson,  4 
Barn.  &Adol.  889,  tbe  undertaking  was 
"a  step  in  the  cause.  *  I  am  authorized  to 
state  that  FIELD,  C.  J.,  concurs  in  this 
opinion. 
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(Mass. 


on  Vam.  ni 

GOMMOMWBAI/TH  t.  DILL  et  aL 
■  (Snpreme  Judicial  Coart  of  Maesachiuette. 
Banistabla    May  16. 1893.) 
Laboitious  Cohabitation— Ikdictk  ext. 
An  indictment  which  chargoa  titat  the 
defendants  "did  lewdly  and  lasciviously  abide 
and  cohabit"  together,  1b  aofficient  after  verdict, 
although  It  uses  the  word  "abide^'  where  the 
statute  used  the  word  "associated.** 

Appeal  from  Roperlor  court,  BaiUBtable 
county;  Frauklln  G.  Fesaenden,  Judgre. 

iDdlctmeot  ot  Sylvanaa  S.  DUl  and  r^u* 
clnda  L.  Hlgdoa  tor  adultery  and  lewd 
and  laeclTlous  eubabltatlon.  The  Indict* 
moDt  charged  that  the  defendante  **dld 
lewdly  and  lasciviously  abide  and  cohabit 
each  with  the  other.  Defendants  were 
coarlcted,  and  they  appeal.  Affirmed. 

P.  H.  Hutchlneon.forappellantB.  C.  N. 
Harris.  Becond  Aaat.  Atty.  Qen.,  for  the 
Commonwealth. 

KNOWLTON.  J.  This  case  cornea  be- 
fore DM  on  an  appeal  from  an  order  over- 
mllng  a  motion  In  arrest  of  Judgment. 
Such  a  motion  for  a  canse  exlatlne  before 
verdict  cannot  beallowed  nnless  the  cause 
affects  the  Jarlsdlctlon  of  tlie  court.  Pub. 
Ht.  c.  214,  §  27;  Com.  t.  Brown,  160  Mass. 
834.  23  N.  K.  Rep.  96.  The  only  cause  al> 
leged  In  thle  caae  la  a  defect  In  the  lndlct> 
ment,  bat  It  Is  clear  that  the  Indictment 
states  a  rase  which  Is  within  the  Inrlsdlc- 
tioD  uf  the  court.  It  charsee  lewd  and 
laedvloiie  cohabitation ;  and,  although 
the  word  **  abide  "  Is  used  where  the  statute 
uses  the  word  "aesoclated,"  it  contains 
all  thHSubetantlveallegatioDM  which  make 
op  the  oOense.  Without  Intimating  that 
there  la  any  aneh  formal  defect  aa  could 
have  been  availed  of  If  the  defendants  had 
taken  their  objection  seasonably  by  a  mo- 
tion to  qaash.lt  Is  enough  to  say  that  the 
cause  atated  doea  not  affect  the  Juiisdic- 
tton  of  tha  coart.  Judgment  affirmed. 


COMMONWBAI/TH  v.  8HEBDT. 
(Siqirflme  Jadldal  Court  of  Maasachnsetts. 
NorfdllL    May  16, 1893.) 

LOTTBRT  — ISIMCTM  ENT. 

An  indictment  which  charges  the  defend- 
ant with  disposing  of  one  suit  of  clothing,  of 
the  value  of  $86,  bv  way  of  lottery,  without 
stating  the  name  of  the  person  to  whom  the 
clothing  was  disnoned  of,  or  that  his  name  is 
not  known,  is  defective. 

Exceptions  from  superior  court,  Norfolk 
county ;  Edgar  J.  Sherman,  Jndge. 

Indictment  uf  Thomas  F.  Sheedy  lor  dls- 
poslDK  uf  clothing  by  way  of  lottery. 
There  was  a  verdict  ot  guilty.  Defendant 
excepts.   Exceptions  sustained. 

C.  N.  Harris, Secuad  Asst.  Atty.  Oen.,!or 
the  Commonwealth.  Sprague  A  Wasb- 
bnm,  fur  defendant. 

LATHBOP.J.  The  indictment  In  this 
case  charges  that  the  defendant,  at  a  time 
and  place  stated,  "did  dispose  ot  one  suit 
of  clothing,  of  the  Talue  of  thirty-flve  dol- 
lars, by  way  of  lottery."  Pub.  St.  c.  209, 


9 1.  While  the  Indictment  follows  the  tan- 
goage  of  the  statnte,  yet,  as  it  charges  a 
HiMclQc  act,  this  iH  not  enongh.  The  de- 
fendant is  entitled  to  have  the  offense  set 
oat  with  the  usual  preclRloQ  and  certain- 
ty. The  person  to  whom  thesolt  of  cloth- 
ing was  disposed  of  should  be  alleged,  or. 
If  he  waa  unhnown,  this  fact  should  be 
stated.  Tbla  haa  been  held  to  be  the  rule 
In  regard  to  an  Utejral  sale  of  liquor. 
Com.  V.  Thnrlow,  24  Pick.  874,  879:  Com. 
V.  Kimball,  7  Mete.  (Mass.)  804, 3U8.  And 
In  Com.  T.  Moore,  11  Cash.  600,  It  was  held 
that  an  Indictment  for  letting  a  tenement 
to  be  naed  for  pnrposea  of  prostltntton 
must  state  the  name  of  the  pernon  to 
whom  the  tenement  was  let,  or  that  such 
penion  was  to  the  Jorora  unknown.  In 
Com.  V.  Horton,  2  Gray,  69.  on  which  the 
government  relies,  the  otfeuHe  charged 
was  the  setting  up  of  a  lottery.  See,  also. 
Com.  V.  Harris,  IH  Allen,  534;  Com.  v.  Sul- 
livan, 146  Mass.  142. 15  N.  E.  Rep.  401.  In 
Com.  V.  Brockway.  160  Maaa.  823,  88  N.  E. 
Rep.  101,  no  objection  was  made  to  the 
form  of  the  Indictment.  For  the  reasons 
above  stated  we  are  of  opinion  that  the 
defendant's  motion  to  quaeh  the  indict- 
ment should  have  been  granted. 
Exceptiona  anstalned. 


tm  Mum.  US) 

GOHMONWBAI/FH  BTSIWABT. 
(Si^reme  Judicial  Court  of  Maasachutetta. 
SnffloUc.   Uay  17.1893.) 
Oleoma  HOAitiKB—NoTica. 
Under  St  1881,  c.  412,  I  S.  wUdi  ra- 
qolres  every  person  who  furnlBheB  to  a  gueflt 
in  a  restaurant  or  hotel  oleomargarine  or  but- 
terlne,  instead  of  butter,  to  noti^  him  that  the 
substance  furnished  is  not  hotter,  It  la  not  suf- 
ficient to  put  op  In  a  restaurant  cona^cuoQS 
Bigns,  reading,  ^'Butterlne  Used  Only  Here," 
and  to  print  on  the  bill  of  fare.  "Chily  Fins 
Butterine  Used  Here,"  where  it  it  ihown  tiiat 
the  guest  to  whom  hutteiine  waa  furnished  in- 
stead of  butter  ntitho:  saw  the  «gns  nor  read 
the  bill  of  tare. 

Exceptions  from  anperfor  coart,  Sollolk 

county. 

Information  against  John  Stewart  for 
furnishing  to  guentH  at  his  mstaurant  ol«»* 
omargarine  Instead  of  butter,  without  no- 
tifying them  of  the  fact.  There  waa  a  ver- 
dict of  guilty.  D^ndant  excepts.  Kx> 
ceptlons  overmled. 

C.      Harris.  Asst.  Atty.  Oen..  for  the 
ommonwealth.  F.  Q.  Holcombe,  for  de- 
fendant. 

BABKER,J.  Thestatuteofl891,c.4l2, 
§5,  requires  every  person  who  furnishes, 
or  causeii  to  be  furnished,  to  a  guest  In  a 
restaurant  or  an  hotel  or  at  a  lunch  eonu' 
ter,  oleomargarine  or  butterine.  In  the 
place  or  steadof  batter,  to  notify  him  that 
the  substance  furnished  Is  not  butter. 
The  defendant  was  the  proprietor  of  a  res- 
taurant at  which  oleomargarine  was  fnr- 
nlshed  to  one  Qninn  in  the  place  or  stead 
of  butter.  No  oral  notice  was  given  to 
hfm.  There  were  signs  In  conHplcuoua 
places  In  the  restaurant  bearing  the 
words,  "Butterine  Used  Only  Here,"  and 
on  the  tablea  were  bills  of  fare  on  wlilch 
were  printed  the  words. "  Only  Fine  Bnt- 
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terloe  Used  Hnre;"  bot  Qalnn  saw  neither 
of  ttae  signs,  and  did  not  examine  the  bill 
4>1  fare,  and  so  had  no  actual  notice  that 
tbesnbstancefnrDtobed  blm  was  not  bat- 
ta.  If  be  had  read  the  rIsqb.  or  the  state- 
ment printed  on  the  bill  of  fare,  he  woald 
have  had  enOlcient  notice;  for.  if  knowl- 
odge  that  the  anbstance  fomlebed  la  not 
butter  Is  In  any  way  elfectaally  oonimnnl- 
cated  to  the  guest,  the  law  Is  compiled 
with.  The  Rtatate  does  not  require  a  dis- 
tinct Btatement,  either  oral  or  written,  to 
be  given  to  each  gueat  on  every  occasion 
when  he  is  furnlabed  with  oleomargarine 
or  butterlne  In  the  place  orateud  of  hot- 
ter, bat  ie  satiefled  if,  by  any  act  of  the 
person  who  fnrnlafaes  It,  or  causes  It  to  b« 
Bo  furnished,  the  guest  la  made  aware  of 
tbefaet  that  tbesnbstance  furnished  Isnoi 
butter. 

The  two  counts  allege  offenses  on  differ- 
ent days,  while  the  statement  of  agreed 
facts,  as  printed,  relates  to  but  one  oeca- 
sioQ.  If  there  was  but  lu  fact  one  occa- 
sion to  which  the  statement  relates,  and 
the  defendant  was  convicted  on  both 
counts,  the  error  can  be  corrected  In  the 
court  below.  No  Qoestlon  was  raised  at 
the  argument  on  tbls  branvb  of  tbe  eaae. 

Exceptions  oTerruled. 


(UB  Hua.  1(0) 

COMMONWEALTH  v.  DB  VOK. 
(Siqffeme  Judidal  Court  of  MasBadmsetta. 
Middlesex.    May  17, 1S83.) 
Goacfuun~Vioi.ATioN  or  Sobdat  Law— Ihiob- 

HATIOX. 

1.  Whrae  tlie  reason  why  a  special  justice 
sat  to  examine  a  complainant  In  reffard  to  the 
offense  wtiich  he  charges  to  tiave  been  commit- 
ted is  set  OQt  in  the  record,  it  is  not  necessair 
that  either  tbe  caption  or  the  jurat  of  the  com* 
plaint  Blionid  state  such  reason. 

2.  A  compkUnt  chargioj:  a  violation  of  the 
Sunday  Uv  need  not  be  undw  the  seal  of  the 
ooort,  there  bdng  no  statutory  requixement  to 
that  effect. 

3.  Such  eon^alnt  need  not  negative  the  «c- 
ceptions  contained  in  the  statute  forbidding 
work  on  Sanday. 

^  A  complaint  alleging  that  tbe  defendant 
negotiated  for  the  sale  of  certain  land  on  Sun- 
day need  not  describe  the  sitoatlon  of  the  land. 

Excoptlans  from  aaperlor  court,  Middle- 
sex county;  Charles  Thompson,  Special 
Judge. 

Complaint  against  Leslie  E.  De  Voe  for 
working  un  Sunday  There  was  a  verdict 
of  guilty.  Defendant  excepts.  Excep> 
tlons  overruled. 

B.Hall  and  B.  W.  Godlng,  fur  plaintiff. 
C.  N.  Harris,  Asst.  Atty.  Gen.,forttaeCom- 
mon  wealth. 

MORTON,  J.  It  was  not  necessary  that 
tbe  caption  or  Jurat  should  state  tbe  rea- 
son for  the  sitting  of  tbe  special  Justice, 
or  that  the  complaint  sfaould  bear  the  seat 
of  the  court.  The  reason  was  set  out 
In  the  record,  and  that  was  snfBclent. 
Com.  V.  Fitzgerald,  14  Gray,  14;  Com.  v. 
MeCarty.  Id.  IS;  Com.  v.  Fay.  161  Mass. 
880.  S4  N.  E.  Sep.  201 ;  Com.  v.  Carney.  163 
Mass.  444,  27  K.  E.  Bep.  9.  The  statute  re- 
quires that  tbecomidainantabaU  berxam- 
ln«d  oo  o«tb,  andtbat  tbe«oaplaintabaU 
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be  reduced  to  writing  by  the  magistrate  re- 
ceiving the  same,  but  does  not  require  that 
It  sbali  be  under  seal.  Pub.  St.  c.  212,  §  15. 

It  was  not  necessary  to  negatlvu  In  ei- 
ther count  in  the  complaintthe  exceptions 
contained  in  the  statute.  Com.  v.  Shan- 
niban.  146  Maes.  'J9,  IS  N,  E.  Rep.  347. 

The  offense  In  the  first  connt  was  ftntfi- 
dently  set  out  by  describing  It  as  a  nego- 
tiating for  the  sale  of  certain  land.  Com. 
V.  Wright,  12  Allen,  187:  Com.  v.  Sbannl- 
han,  supra;  Com.  v.  Crowley,  145  Maas. 
430. 14  N.  E.  Rep.  459;  Com.  T.  Mariynskl. 
149  Maes.  68,  21  N.  E.  Rep.  328.  It  was 
unnecessary  to  describe  the  aituatlon  of 
the  land.  The  glat  of  the  o9ense  was  tbe 
business  done  in  negotiating  for  land, 
wherever  situated. 

The  fifth,  sixth,  and  savsntb  objeetlona 
to  tbe  sufficiency  of  the  complaint  relate 
to  the  second  count,  on  which  the  defend- 
ant was  acquitted  In  tbe  district  court, 
and  are  therefiire  now  immaterial. 

The  instructions  requested  were  proper- 
ly refused.  Wbllu  they  might  have  t>eeu 
correct  if  tbe  testimony  had  tended  to 
show  that  only  the  things  to  wliich  tbey 
related  had  been  done,  and  that  those  had. 
been  done  as  assumed  In  the  Instrnctldns 
reqnested,  they  were  Inadequate,  taking 
tbe  ease  os  a  whole,  and  the  testimony  as 
It  actuttlly  stood,  and  wonld  have  tended 
to  mislead  the],ury.  If  given  aa  requested. 
The  Instructions  actually  given  were  cor- 
rect. Com.  r.  Deztra,  148  llasa.  28,  8  N. 
E.  Rep.  7S6.  Bzceptlons  overruled. 


(ISA  Man.  U7) 

BOSTON  FBBBULD  CO.  T.  HILLS  et  aL 
(Soprsme  Jndldal  Court  of  Massachusetts. 
Snifolk.  May  19,  1888.) 

NOIBANOB— iKiUNOTIOX. 

1.  A  bin  by  the  occupant  of  one  floor  of  a 
mannfacturing  building  ag^nst  the  occupants 
of  the  floor  above  for  an  injunctlOD  and  dam- 
ages, which  alle^  that  d^endants  use  sand 
and  acids  in  tbeir  businesB.,  and  that  they  al- 
low these  substances  to  sift  and  come  through 
holes  in  the  floor,  which  are  properly  there, 
whereby  comi>lainant*B  machinery  is  damaged, 
is  good  as  against  a  demurrer. 

2.  In  sttch  case  it  is  not  necessary  that  the 
bill  allege  in  terms  that  the  budnesB  of  defend- 
ants is  unsuitable  to  be  carried  oa  in  the  build- 
ing, or  that  there  is  negligence  in  the  mode  of 
carrying  it  on,  or  that  complainant  has  used 
due  care. 

Appeal  from  supreme  Jndtelal  court,  Suf- 
folk county. 

Bill  by  tbe  Boston  Forrale  Company 
against  Edwin  A.  Hilts  and  others  for  an 
injunction  and  damages.  Tbe  bill  was  dla- 
mlBsed  on  demurrer,  and  complainant  ap- 
peals.  Reveraed,  and  demurrer  oveiroled. 

The  bill  was  as  follows:  <*•  •  •  And 
tbe  complainant  says:  (1)  That  It  la  en- 
gaged In  the  business  of  manufacturing 
and  selling  terrules,  and  carries  on  Its  basl- 
Uess  of  manufacturing  on  the  third  floor 
of  the  building  numbered  281,  on  Congress 
street,  In  said  Boaton,  in  rooms  leus«l  by 
it  from  the  owner  of  said  building  by  a 
written  lease.  That  the  term  of  said  lease 
began  on  April  1, 1S88,  and  tbe  complain- 
ant than  entered  Into  oeenpatlon  of  the 
leased  prsmiaes,  putting  tbenia  deHcate 
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and  expenslre  machloAry  neceBsary  tor  Ita 
badlnes«,  aod  said  term  baa  not  y«t  ex- 
pired. (2)  That  tbe  complaJaant  has  car- 
rleil  on  ever  elnee  said  date,  and  atUl  car* 
rles  OD,  ita  boalneaa  of  lo an alac taring  in 
said  premiBHS.  (8)  Tbat  tbe  delendanta 
are  and  have  bienn  engaged  in  aald  Boston 
In  tbe  bnfllnesB  of  manufacturing  and  pol- 
isbing  inlrrnrs  and  otber  glassware,  and 
sellliiR  tbe  aame;  and  In  the  aammerof 
1S88,  said  defendants  leased  tbefourtb  floor 
of  said  baltdlDg  numbered  291  Cungress 
street  from  tbe  owner  thereof,  took  pos- 
session, and  eatablUhed  their  mauafactnr-. 
log  business  there.  (4)  Thatpowerto  ran 
the  maeblnery  of  the  complainant  and  of 
tbe  defendants  la  obtained  from  ens^nes 
situated  In  said  building  below  the  third 
floor,  and  Is  conveyed  Co  the  premises  of 
tbe  complainant  and  delendanta  by  means 
of  belting;  and.  In  order  that  tbe  belting 
may  run  from  one  floor,  of  said  building  tn 
another,  there  are  aoltable  holes  made  In 
tbe  floor,  through  which  aald  belting 
pasaee.  There  are  several  of  each  boles  In 
the  flooring  separating  tbe  premises  occu- 
pied by  the  complainant  from  those  occu- 
pied by  the  defendants,  and  there  are  also 
numerous  smaller  cracks  and  crannies  In 
said  flooring.  And  aaid  beltlnE  and  holes 
In  the  flour  were  In  essentially  the  same 
position  and  condition  on  April  1,1888,  and 
at  the  time  when  the  defendants  took  pos- 
eeseion,  as  they  have  since*  been  and  now 
are.  (5)  That  In  carrying  on  Its  manu- 
factures the  defendants  use  large  quan-? 
titles  of  sand  and  acids,  and  they  allow, 
and  bare  for  a  long  time  allowed,  aald 
sand  and  acids,  and  tbe  fumea  of  said 
acids,  to  sift  and  come  through  said  holes, 
cracks,  and  crannies  in  the  floorInK,  and 
fall  upon  -  the  premises  occupied  by  the 
complainant,  to  the  very  great  damage  of 
tbe  machinery,  matbrials,  and  goods  man- 
utactnred  and  Iti  process  of  manufacture; 
particles  of  sand  getting  In  aald  machinery, 
and  in}urlng  and  mining  It.  and  the  acids 
and  fumes  of  acids  corroding  said  machin- 
ery, materlsia,  and  goods.  (6)  That  the 
defendants  knew  when  they  entered  into 
tbe  occupation  or  said  premises  tbe  char- 
acter of  the  complainant's  bualness,  and 
they  have  been  since  that  time  frequently 
notified  by  tbe complainantof  thedamage 
caused  by  said  sand  and  acids,  and  re- 
quested to  prerent  a  continuance  thereof; 
but  they  still  continue  to  allow  their  sand, 
acids,  and  fumea  of  acids  tocomeupon  the 
premises  of  the  complainant.  (7)  That 
tbe  complainant's  buslnesB  is  suited  to  the 
locality  and  building  where  it  is  situated. 
(8)  That  tbe  plalntiO  Is  without  adequate 
remedy  at  law.  Wherefore  tbe  complain- 
ant prays  that  tbe  defendants  may  be  en- 
joined from  allowing  sand,  acids,  and 
fumes  of  acids  to  come  as  aforesaid  upon 
tbe  premises  leased  and  occupied  by  the 
complainant  as  aforesaid  from  tbe  prem- 
ises leased  and  occupied  by  said  defend- 
ant as  aforesaid;  and  as  auxiliary  and 
subsidiary  relief  tbe  complainant  prays 
that  for  the  damage  already  caused  by 
them  as  aforesaid  tbe  defendants  be  do- 
creed  to  pay  tenthonsand  dnilarsdamages 
to  the  complainant." 

Defendants  demurred  on  tlie  grooods: 
"  Flwt)  beemuw  s«id  bill  does  not  «et  forth 
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any  cause  of  action,  as  required  by  the 
rules  of  law  or  equity,  or  such  as  entitles 
it  to  tbe  relief  sought  or  to  any  relief  in  eq- 
uity; aecond,  because  the  bill  does  not  al- 
live  due  care  on  part  of  the  plaintiff,  and 
does  not  cbarse  that  tbe  respondents  have 
bsen  guilty  of  any  negligence  or  want  of 
care  In  tbe  premises;  third,  because  the 
plaintiff  has  a  full,  adequate,  and  complete 
remedy  at  law.'' 

M.  F.  Dickinson  and  S.  Willlston,  for 
appellant.'  U.  L.  Harding  and  J.  W. 
Anstln,  for  appellees. 

HOLMES.  J.  Tbe  fair  Interpretation  of 
tbe  plaintiff *s  bill  is  that  the  floor  abovA 
Us  rooms  naturally  and  properly  has 
boles  In  it,  and  that  the  defendants  know- 
ingly carry  on  their  business  in  such  a 
way  aa  to  send  fumes  of  acids  and  large 
qaantltles  of  sand  through  thrae  boles 
upon  the  plaintiff's  premises,  and  thereby 
to  corrode  and  spoil  Its  machinery  and 
goods. 

As  between  adjoining  proprietors,  one 
of  them  has  no  right  as  against  tbe 
others  to  do  what  is  complained  of  here, 
and  it  would  be  no  answer  to  au  action 
to  say  that  the  plaintiff  might  bavesbut 
bis  windows.  There  would  be  no  need  to 
allege  in  terms  that  tbe  business  was  un- 
snitahle  to  be  carried  on  In  tbat  place,  or 
that  there  wae  negligence  in  tbe  mode  ol 
carrying  it  on.  As  the  damage  was  a 
manifest  consequence  of  the  defendants' 
busInesR,  the  fact  that  he  could  not  help 
it  it  he  carried  on  that  business  would  be 
Immalerial.  See  tbe  form  of  declaration 
in  Tipping  V.  Smelting  Go.,4  Best. &  S.  906, 
11  H.  L.  Oas.  642. 

Tbe  only  Jnatiflcation  tbat  could  be 
urged  would  be  that  the  Interests  of  ad- 
joining owners  neceaaarily  conflict;  tbat 
they  are  both  Intrinsically  meritorious; 
that  the  law  baa  to  adjust  them  by  draw- 
ing a  quasi  physical  line;  and  tbat  tbe 
damage  romplatnedof  was  on  tbe  right 
side  of  that  line,  and  must  be  put  up  with 
by  tbe  plaintiff,— aa  was  beld,for  Instance, 
in  Middlesex  Co.  t.  McCue,  149  Mass.  108. 
21  N.  £.  Bep.  230;  Rogers  v.  Elliott,  146 
Mass.  349,  15  N.  E.  Rep.  768.  But,  If  tbe 
allegations  In  regard  to  the  Injury  were 
fully  proved,  there  can  be  no  question 
tbat  this  defense  would  not  prevail.  Tbe 
discharge  of  acid  fumes  upon  netgbboring 
land  in  sufficient  quantities  to  do  sub- 
stantial harm  is  deemed  so  clearly  beyond 
the  limit  of  reasonable  me  of  a  man's 
premises  that  courts  bare  held  as  matter 
of  law  that  ft  is  actionable.  Wesson  t. 
Iron  Co.,  18  Allen,  95, 104;  Rex  ▼.  White,  1 
Burrows.  883;  Crump  v.  Ijambert,  !«.  R.  S 
Eq.  4U9;  Cooke  v.  Forbes,  L.  R.  5  Eq.  166. 
This  may  be  subject  to  tbe  question  of  the 
uses  to  which  tbe  land  in  tbe  neighbor- 
hood la  adapted,  but  that  question  Is  not 
before  ns  at  thin  etnge. 

If  the  defendants  are  not  liable,  suppos- 
ing tbe  damage  to  be  in  Its  control  as 
alleged,  It  must  be  on  tbe  ground  tbat 
tenants  oS  different  floore  of  the  same 
manufacturing  building  have  a  right  to 
do  more  towards  making  each  other's 
premises  uninhabitable  than  owners  of 
adjolnlns  boom  in  «  city  conld  do.  A« 
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any  lioe  of  adjustmeot  tietween  coiijllet- 
log  riirhta  nrnat  be  drawn  on  yrectlcnl 
fcnjundo.  there  is  do  doubt  tbatltmay 
Tary  onder  different  circumateaces.  For 
Instance,  In  England,  lii  view  of  the  nn- 
tioottl  Importance  of  their  Rreat  mana- 
lactureni.  Juries  are  foatructed  t&at  In 
counties  where  ^at  vorka  are  carried 
on  partlen  mast  not  stand  on  extreme 
rlghta.  Smelting  Cu.  t.  Tipping,  11  H.  L. 
Cas.  642.  Bat  we  cannot  rule  as  matter 
of  law  that  the  defendants  are  not  liable, 
it  may  be  said  that  the  plaintiff  need  not 
have  hired  rooms  In  this  building,  and 
tbac.  If  It  did.  It  took  the  risk.  No  doubt, 
when  once  It  la  decided  that  a  certain  lia- 
bility or  rlak  shall  be  attached  to  a  volan- 
tary  relation,  the  party  entering  Into 
that  relation  takea  that  risk.  Bnt  what 
risks  shall  be  attached  to  any  relation  Is 
a  pare  question  uf  policy  in  the  first  In- 
stance. The  argument  Is  that  In  a  broad 
sense  the  plaintiff  has  come  to  the  nnl- 
aance.  even  If,  as  here,  the  plaintiff's  lease 
la  earlier  than  the  defendants*.  But  a 
man  is  as  free  not  to  buy  the  fee  as  he  Is 
nut  to  hire,  and  It  la  wholly  Immaterial 
that  a  purchaser  has  come  to  the  nnl- 
mnce.  Com.  v.  Upton,  6  Gray,  478,  475; 
UpplQje  T.  Smelting  Oo.,  L.  B.  I  Gh.  App. 
tt.  It  Mematbat  the  taw  la  the  same  as 
to  leneea.  Wood,  Nuls.  (Sd  Rd.)  59  B74, 
675. 

If  there  are  any  special  reasons  why  the 
defendants  shooid  be  allowed  to  do  what 
they  do,  they  should  be  alleged  In  the 
answer.  The  question  before  qh  1b  wheth- 
er there  Is  a  general  right  to  Invade  lower 
premises  with  acid  fumes  aud  sand  In  the 
mode  described  In  a  manufacturing  build- 
ing. If  the  aggressor  finds  It  necessary  for 
bis  hasineaa.  We  are  not  orepared  to 
Admit  the  existence  of  such  a  right. 

DemuxTer  overrnled. 


DONAHOB  T.  NEW  YORK  &  N.  B.  B.  C»0. 
BBGKSB  T.  BAMB. 
(Snpteme  Judicial  Court  of  Masaachasetts. 

Saffolk.  May  18.  1893.) 
Action  roR  Pbksunai.  Injukibs— Dkfectitb  Af- 

PLIANCB6 — EXPEKT  TeSTIMONT, 

1.  In  an  action  for  i>erBoiial  injnriea  re- 
celred  by  empIoyeB  of  a  coal  yard  while  aaloftd- 
iag  a  "anmp  car"  belonging  to  defendant  rail- 
road company,  it  appeared  uiat.  after  the  body 
•of  the  car  was  tipped  orer  to  discbarge  the 
coal,  it  suddenly  swung  back  and  struck  plain- 
tiffs. PlafntifCB  contended  that  the  accident  r»- 
Bolted  from  the  hooks  which  serred  to  keep  the 
body  of  the  car  in  a  borizoatal  position  being 
out  of  order,  bo  that  they  would  not  catch.  De- 
fendant off^d  eridence  that  a  block  could  he 
used  in  tipping  the  car  ao  that  the  hooks, 
thtHigh  In  good  order, -Would  not  eatdi,  that  a 
man  was  present  provided  with  sneh  block,  that 
he  knew  now  to  use  it  for  that  purpose,  and 
that  he  was  so  using  it  just  before  the  acd- 
dent    Bdd,  that  the  evidence  was  admisdble. 

2.  In  such  case  an  expert  in  dumping  cars 
was  properly  allowed  to  testify  that  the  acci- 
dent could  have  happened  otherwise  than  by 
reason  of  a  defect  in  the  car,  and  that  be  bad 
seen  a  car  in  good  order  fly  back  thraui^  the 
fanlt  of  those  dumping  it. 

Eiceptions  from  superior  court,  Suffolk 
county  i  B<dgar  J.  Sherman,  Judge. 


Aetion  by  Patrick  Donhhoe  aKalniit  the 
New  York  A  New  BnKlaud  Railroad  Com- 
pany for  personal  Injuries.  Aetion  by 
And-rew  Becker  affalnnt  same  defendant. 
Verdict  for  defendant  In  each  case,  and 
earb  plalntin  nllegea  ezeeptluuB.  Excep* 
tlone  orermled. 

It  appeared  at  the  trial  that<  on  the 
aboTB  date,  and  for  20  yeara  before,  one 
Amory  Fisher  was  engaged  In  the  coal 
business  at  Dedham,  Mass.  That  during 
that  time  the  defendant  corporation  had 
been  transporting  coal  for  hire  on  Its  ears, 
over  ItB  tracks,  from  Boston  to  his  yard 
Btaald  Dedham;  that  coal  had  also  been 
transported  there  at  times  by  the  Old  Vol* 
ony  Railroad,  8aid  Fisher  bad  no  con- 
trol of  the  freight  or  dump  cars  or  mode  of 
operating  the  same  until  they  were  placed 
by  the  defendant  In  position  for  unload- 
ing. During  the  period  aforesaid,  as  wdl 
aa  on  the  14tb  day  of  July.  1890,  he  fur- 
ulshed  the  men  at  his  yar  j  to  unload  the 
cars,  only  after  the  same  were  put  in  prop* 
er  position  <or  that  purpose  by  the  defend- 
ant. Hald  Fisher's  coal  yard  waa  lorated 
adjoining  the  tracks  of  said  New  York  ft 
New  England  Railroad,  at  a  point  near 
Dedham  station.  That  his  coal  shed  In 
said  yard  was  an  eiinstrneted  and  bnllt 
with  reference  to  aald  tracks  that  coal 
cars  could  be  dumped  direct  Into  said  shed 
from  a  certain  aide  track  of  said  defend- 
ant, which  was  on  the  ootslde  of  the  shed, 
and  also  from  a  trestle  track,  ao  called, 
which  ran  through  the  middle  ol  tire  shed, 
and  from  Its  trestle  track  coal  conld  be 
dumped  Into  bins  on  either  side.  This 
trestle  track,  so  called,  was  built  oo  a 
wooden  trestle,  at  an  elevation  of  about 
11  feet  from  the  ground. '  On  either  aide  of 
tbe  trestle  track  there  was  a  platform 
parallel  with  It  about  30  inches  wide,  close 
to  the  rail,  nptm  which  the  men,  engaged 
in  the  work  of  dumping  said  coal  ears, 
etood.  The  ean  uaed  In  ao  trauaportlng 
the  coal  to  Dedham  werefcuown  aa**dnrap 
cars."  These  cars  are  shorter  than  ordi- 
nary freight  cars,  and  the  body  of  tbe  car 
Is  hong  on  two  iron  rockers,  so  called, 
which  rest  upon  solid  Iron  bara,  known 
as  the^rocker  beds, "  s  ttached  tothe  truck 
frame  of  the  car  at  either  end  of  the  car. 
The  rockers  are  kept  in  position  oo  the 
rocker  beds  by  several  Iron  plna  projeot- 
ing  from  the  beds,  wfaleb  pine  fit  into  eov- 
respondlng  cavities' In  the  rockers.  The 
body  of  the  car  la  kept  In  a  horisontal 
position  by  two  Iron  hooks  on  either  side, 
which  hang  down  from  the  bottom  of 
tbe  car,  and  catch  np6n  two  iron  latebM 
which  are  made  fast  to  the  truck  frame. 
Tbeslll,  when  tbebody  of  the  car  lain  hoit- 
zontal  position. l8about4ll  inches  from  the 
ground,  and  the  overhang  of  the  car  on 
either  aide  of  tbe  rail  Is  from  22  to  24 
Inches.  These  hooks  are  attached  to  the 
body  of  the  car  by  an  Iron  casting  so  that 
they  Hwing  to  and  fro,  and  on  the  outside 
of  and  attached  to  those  hooks  Is  a  solid 
piece  of  Iron  of  considerable  weight,  which 
Is  called  a  "eouuterweight,"  tbe  purpose 
of  which  Is  to  keep  the  hook  down  over 
the  iron  latcbor  cateb.  The  photographs 
of  the  cars  used  at  the  trial  may  be  referred 
to  at  the  arguments.  The  plaintiffs  fand 
bwu-lD  thtt  employ  of  said  Fiaher,  «nd 
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tbey  had  amlBted  In  anioading  coal  from 
can  efmllar  tu  the  ones  berelnlMfore  de- 
scribed, and  bad  experience  for  a  period 
bxtendiDfc  from  12  to  20  years  Id  that 
work.  On  the  said  14th  day  ot  July  a  trala 
of  26  dump  cars  loaded  with  coal  wbb 
tranaported  by  the  defendaot  to  said  coal 
yard,  aud  certain  cars  of  said  train  were 
placed  by  tbo  defendant  on  the  treetle 
track  until  the  aame  was  full,  and  the  re- 
mainder of  the  cars  were  placed  on  the 
track  outside  the  shed.  The  plaintiffs  and 
other  men  employed  hy  said  Fteher  pro- 
ceeded  to  diBcharge  said  train  ot  cars,  and 
first  dumped  the  cars  staudlngon  the  out- 
side track,  and  thereafter  proceeded  to 
dump  the  cars  standing  on  the  trestle 
track.  After  tbey  had  damped  certain  of 
the  ears  on  tbe  trestle  track,  the  plalntltrs 
were  iDlnred  while  dumping  car  No.  807. 
one  of  tbe  ears  standing  on  said  trestle 
track.  Tbe  plalntlffsottered  evidence  tend- 
ing to  show  that  tbey  and  tbe  other  men 
who  asRisted  in  dumping  car  No.  807  were 
St  work  properly  and  in  the  noual  and  or^ 
dlnary  manner,  and  as  they  were  accus- 
toiued  to  do  while  in  Fisher's  service,  1.  e. 
from  12  to  20  years;  that  tbey  stood  op«- 
poslte  to  the  body  ot  tbe  car  and  In  such 
position  that  each  would  raise  one  of  tbe 
hooks  heretofore  described,  and  alter  do- 
ing so  would  asRtst  in  raising  up  and  tip- 
ping the  body  ot  tbe  car.  Two  other  men 
employed  wltb  the  plaintiffs  stood  near 
them  at  either  end  of  the  oar,  and  wltb  an 
Iron  bar,  snch  as  tbey  were  aeoustomed 
to  nse  there,  pried  up  on  the  ranker,  rest- 
ing tbe  end  ot  the  bar  on  tbe  rocker  bed  In 
the  usual  and  or(lln«ry  manner.  Une  man 
on  tbe  side  of  tbe  car  opposite  the  plain- 
tiffs unfastened  the  locks  which  kept  the 
gate  or  side  board  of  the  car  In  place,  and 
after  so  doing  called  out  to  tbe  mnn  on 
the  other  aide  that  It  was  alt  ready,  tbis 
being  a  notification  to  tbem  tbat  tbey 
might  proceed  to  tip  the  car.  All  the  men 
furnlBbed  by  Fisher  who  assisted  in  un- 
loading this  ear  were  experienced  and  ao 
RQstomed  to  that  kind  ot  work.  When 
the  plalotltls  reachetl  car  No.  307,  having 
received  word  from  the  man  on  the  oppo> 
site  side  of  the  car,  tbey  tipped  tbe  car  up 
BO  tbat  a  portion  of  tbe  coal  therein  was 
dumped  out  or  discharged  into  tbe  shed, 
when  suddenly  and  without  any  notice, 
and  wltb  violence,  tbe  body  of  tbe  car 
turned  and  ewnng  back,  and,  striking  tbe 
plaintiffs,  threw  them  from  the  side  sta- 
ging totbe ground.  Tbeplaintiffstestiaed 
that  tbey  fiad  never  known  a  car  to  do  so 
before,  bat  one  of  tbe  men  working  with 
tbe  plaintiffs  (and  called  by  tbe  plaintiffs) 
teetiaed  on  croB8<examlnation  that  he 
had  known  a  ear  so  to  act,  but  it  did 
not  appear  that  the  plalntin^  had  knowl- 
edge of  that  fact.  There  was  no  other  evi- 
dence tending  to  contradict  tbe  plBlntlffs* 
evidence  on  this  point.  Tbe  plaintiffs 
offered  evidence  tending  to  show  tbat  tbe 
hooks  on  the  side  ot  the  ear  opposite  to 
where  tbey  stood  were  bent, defective,  and 
rusty,  so  tbat  tbey  would  not  catch  upon 
the  truck  frame  hereinbefore  described, 
andshown  bysald  photographs,  and  that 
their  Injury  was  occasioned  by  their  fail- 
ure so  to  catch  owing  to  such  defective 
condition.  Tbe  plaintiffs  Introduced  tbe 


testimony  of  one  E.  O.Goog1ns,an  expert, 
tending  to  show  that  if  the  books  ana 
catches  were  in  proper  condition,  and 
were  not  defective,  they  would  catcb,  and 
thus  prevent  the  cartrom  tipping  back  be- 
yond tbe  borlsontal  position.  But  on 
croBH-examination  this  expert  testified, 
among  other  things,  as  follows:  Ques- 
tion. I  assume  that  there  were  five  exam- 
inations tbe  same  day,  two  before  tbe  ac- 
cident and  three  after. — very  soon  after, 
only  half  an  bour.  Assuming  tbat  all  to 
be  a  fact,  and  those  men  failed  to  Qnd  any 
defect  whatever  In  tbe  car,  what  would 
be  your  opinion  as  to  tbe  cause  of  the  car 
flying  by?  Answer.  Well,  X  should  say 
there  might  have  been  a  block  in  there." 

The  defendant  offered  evidence  tending 
to  show  that  the  train.  Including  tbe  car 
in  question,  was  Inspected  on  tbe  morning 
ot  the  day  of  the  accident  by  one  ot  Its 
train  inspectors,  before  said  train  left  the 
defendant's  yard  In  Boston;  that  It  was 
again  Inspected  by  tbeconductor  In  charge 
of  the  train  at  South  Boston,  after  leav- 
ing the  said  yard,  and  before  reaching 
Oedham;  that  subsequent  tu  the  accident, 
tbe  car  In  question  was  looked  over  by 
tbe  condactor,  and  lo  ter  on  tbe  same  day. 
upon  the  arrival  ot  the  said  train  In  Bos- 
ton, the  train  was  again  inspected  by  one 
of  the  defendant's  Inspectors,  and  said  par- 
ties found  no  defect  in  tbe  condition  of  the 
books  or  banicera  or  catches  of  the  car  In 
question.  Tbe  evidence  was  conflicting  as 
to  tbe  cause  of  tbe  hooks  not  catcliing, 
and  whether  or  not  the  same  were  rusty 
or  defective.  The  deteudant  offered  evi- 
dence tendintr  to  show  that  the  btiuks 
might  he  prevented  from  catching  by  pla- 
cing a  block,  plug,  or  board  between  tbe 
end  ot  tbe  elU  and  the  hook  or  hanger.  It 
called  one  John  B.  McCarthy,  nho  was 
conductor  ot  tbe  coal  train  in  question, 
and  he  testified  that  while  the  plaintiffs 
were  unloading  the  cars  upon  the  trestle 
track  In  the  sbed,  be  was  standing  be- 
tween the  cars  on  the  footboard  or  perch 
at  some  little  distance  from  car  307,  where 
tbe  accident  occurred;  and  he  testlQed, 
agalniit  tbe  plaintiffs'  objection,  that  In 
unloading  certain  ot  tbe  cars  In  the  same 
train,  and  at  tbe  same  time,  such  a  block 
was  used  by  one  ot  the  men  In  Fisher's 
service,  but  not  by  the  plain  tirrs  or  either 
of  them,  Albert  Wood,  called  by  the  de- 
fendants as  an  expert,  and  adjudged  by 
the  ci>urt  to  be  such  after  said  McCarthy 
bad  testified,  and  oneof  tbe  car  Inspectors 
and  repairers  of  tbe  defendant  company  in 
tbe  Boston  yard,  testified  to  baving  had 
fourteen  years' experience  as  such,  and  tes- 
tified that  be  had  not  had  mnch  experience 
In  dumping  coal,  but  bad  had  two  years* 
experience  In  dumping  gravel,  wbtcb  is 
transported  in  the  same  cars  as  coal.  He 
testified,  among  other  things,  as  follows: 
"Question.  Whether  tbecar  Is  necessarily 
out  ot  repair  In  case  the  ear  should  go  by 
without  the  hangers  catching?  Answer. 
Tbe  car  could  be  in  perfectly  good  order, 
and  go  by  In  that  way  In  two  different 
ways.  It  would  be  no  fault  ot  the  car, 
but  it  would  be  tbe  fault  of  the  ones  tbat 
dumped  It.  Q.  Please  deacrlbelt.  A.  They 
eonld  do  It  by  using  pinch  bara  on  tbe 
rocker.  Q.  What  do  yoa  mean  by  tboae? 
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A.  Tbose  are  bnni  with  the  ends  turned 
Qpa  little,— crowbars.  They  coald  damp 
ODt  part  of  theload;  then,  11  It  was  heavj, 
cfime  bark  on  those  bars,  and  then  It 
wuald  throw  the  rocker  backou  top  of  the 
rocker  bed.  It  wuul'i  throw  the  car  on 
ooe  side,  and  still  remain  on  the  rocker 
bed,  and  throw  It  lar  enouRb  ao  tbut  tbe 
catches  would  go  by.  In  another  way  It 
coald  be  dune,  by  blocking  the  hanger,— 
pDttlDK  a  email  pleceof  wood  between  the 
Intermediate  Bill  and  the  hanger.  That 
woald  clear  the  hanger  when  it  went  orer^ 
and  let  the  iianger  go  by  the  iron  catch 
again." 

J.  £.  (^tter  and  B.  M.  SaltoBStall,  for 
plaintiffs.  F.  A.  Famham»  for  defendant, 

ALLEN,  J.  Tbe  immediate  que^ition  of 
fact  to  be  determined  was  why  the  car 
flew  back.  The  plaintiffs  contended  that 
tbe  reason  waa  because  the  hooks  were 
bent,  defwtlTe,  and  rusty,  so  that  they 
woald  not  eatcb  npon  tbe  truck  frame. 
Tbe  defendant  denied  that  tbe  hooks  were 
In  that  condition,  and  offered  evidence 
tending  toshowtnat  the  hooks  and  car 
were  in  good  order  both  before  and  after 
tbe  accident,  and  was  allowed  to  lotro- 
doce  other  erldenee  tending  to  show  that 
tbe  flying  back  of  the  careonld  be  other- 
vrlte  accounted  for.  The  first  piece  ol  evi- 
dence of  this  character  was  the  testimony 
wfalcb  tended  to  show  that  a  block  could 
be  and  was  so  used  In  tipping  tbe  cartbat 
tbe  bfioka  would  not  eatcb.  If  tbe  evl^ 
dence  bad  <one  so  far  as  to  show  that  a 
nan  was  seen  aslng  the  block  at  the  time 
Dpon  tbe  very  ear  which  canned  tbe  Injury 
to  the  plaintiffs,  and  that  It  bad  the  effect 
to  prevent  tbe  books  from  catching  at 
that  very  moment,  no  one  wonld  doubt 
that  tbe  evidence  would  have  been  clearly 
relevant.  The  evidence  did  not  go  ao  far 
as  this,  bnt  it  was  circumstantial  evidence 
tendlDg  to  eatabllsh  tha  same  thing;  that 
li  to  say,  there  was  evidence  that  a  block 
could  be  so  need,  that  a  man  was  there 
provided  with  such  a  block,  that  be  knew 
bow  to  ose  It  for  that  purpose,  and  that 
be  was  In  fact  so  using  It  Immediately  be- 
fore the  accident.  From  these  facts  a  !»■ 
gltlmate  argamentmlght  beortced  that  he 
was  there  for  tbe  purpose  uf  so  using  the 
block,  and  that  he  In  fact  so  used  It  apon 
the  ear  which  caused  the  accident.  If  It 
were  a  criminal  offense  to  nee  snch  a 
block  In  that  way,  and  If  that  particular 
perron  were  under  Indictment  for  so  usinir 
It  on  this  particular  occasion,  it  seems 
dear  that  tbe  evidence  introduced  by  the 
d^ndaut  to  abow  the  gof»d  eonditlon  of 
tbe  car  and  of  the  books  before  and  after 
the  accident,  and  to  abow  tbe  opportanl- 
ty,  means,  and  knowledge  ol  that  person, 
would  be  competent  evidence  tending  to 
show  his  guilt.  In  like  manner,  the  evi- 
dence was  competent  In  behalf  uf  the  de- 
fendant, as  tending  to  meet  and  disprove 
the  ease  of  tbe  plaintiffs  by  showing  that 
the  accident  was  probably  not  dne  to  a 
dpfectln  the  car.  Tbo  evidence  ol  the  de- 
fendant's expert  was  competent  for  simi- 
lar reasons.  It  tended  to  show  that  the 
accident  could  be  accounted  lor  otherwise 
tbau  bj  reaaoo  ot  a  detect  Id  the  car. 


When  he  stated  that  a  car  might  be  In 
perfectly  good  order,  and  still  fly  bank  by 
reason  of  the  fault  ol  those  that  dumped 
it,  it  was  not  erroneous  to  alinw  him  to 
add  that  be  bad  seen  It  done.  Thi?  served 
to  show  more  clearly  tbe  valne  and 
weight  ol  his  opinion.  Cum.  v.  I^ch,  166 
Mass.  — ,  80  N.  E.  Rep.  168,  and  cases  tbere 
cited.  Exceptions  overruled. 


(169  Hbss.  U6) 
HARNIN  T.  KITSON  MACH.  GO. 
(Sapreme  Judicial  Court  of  MasBai^nsetts. 
MiddleBez.  May  19.  1893.) 

IXniBT  TO  EmPLUVE— CONTBIBUTOKY  NifOLlOByCS. 

Plaintiff,  while  In  defendant's  sfflrlce^ 
was  told  by  def^idant's  saperintendent  to  take 
a  heavy  pleoe  of  machineir  to  the  elevator,  and 
that  he  (the  saperiatendent)  would  follow,  and 
help  him.  Plaintiff  put  the  macUnwr  on  the 
elevator  without  waiting  for  the  supenntendent 
to  arrive,  and  was  injured  in  consequence  of 
tbe  machinery  alipping  while  he  was  trying  to 
get  it  off  again,  when  told  to  do  bo  by  the  eie* 
vatOT  man.  Hdd,  that  defendant  was  not  re* 
sponiihls  fw  the  aoddont. 

Exceptions  from  superior  court,  Middle- 
sex county;  John  Hopkins,  Judge. 

Thin  was  an  action  of  tort,  brought  by 
Timothy  Marnln  against  tbe  Kltsoo  Ma- 
chine Company,  to  recover  damages  tor 
in}uries  claimed  by  the  plaintiff  to  have 
been  saetalued  by  blm  while  tn  defend- 
ant's  employ.  There  was  a  verdict  for 
defendant.  Plaintiff  excepts.  Exceptluns 
overruled. 

J.  F.  Manning,  for  plaintiff.  Q.  F.,0.  B. 
ft  D.  M.  Kichardson.  for  defwdant. 

MORTON,  J.  It  appears  that  the  plain- 
tiff and  a  fellow  servant  named  Batter- 
man  were  told  by  the  superlntenuent  to 
take  a  heavy  piece  of  machloery  to  the 
elevator,  and  that  be  (the  superintend- 
ent) would  fnUow,  and  help  tbem,  as 
soon  as  be  got  another  man.  Tbe  plain- 
tiff and  Butterroan  loaded  tbe  machluery 
In  a  truck,  of  which  no  complaint  is 
made,  and  took  It  to  the  elevator,  and 
then,  without  waiting  for  the  superin- 
tendent to  arrive,  put  it  on  the  elevator. 
It  caased  the  elevator  to  drop  about  an 
Inch,  and  McArdle,  tbe  man  who  bad 
charge  ol  the  elevatur,  and  who  was  oil- 
ing It.— tbe  belt  being  off, — shouted  to 
them  to  take  it  off;  and  while  they  were 
doing  so  tbe  wheels  of  tbe  truck  struck 
the  curbing  which  sarruuuded  the  ele- 
vator well,  and  which  was  level  with  the 
floor,  and  caused  the  machinery  to  slip 
and  injore  the  plaintiff.  We  do  not  see 
how,  on  this  state  ol  tacts.  It  can  be  said 
that  the  plaintiff's  Injury  was  due  to  any 
negligence  on  the  part  of  tbe  defendant, 
or  tit  anything  except  his  own  act,  and 
the  act  of  Buttermao,  In  trying.  In  conse- 
quence  of  what  McArdle  had  aald  to 
them,  to  get  the  machinery  off  of  the  ele- 
vator alter  they  bad  put  It  on  wltfauut 
any  direction  from  anybody.  Tbere  was 
nothing  to  show  that  the  Injury  was 
due  to  any  defect  in  the  elevator,  and  the 
testimony  that  was  offered  was  therefore 
rightly  excluded.  It  may  be  added,  also, 
that  tbe  plalntill's  declaration,  fairly  con^ 


Digitized  by  Google 


90 


KOaXHEASTEBK  BEPOBTEB,  VOL.  S4. 


(Mass. 


vtrned,  does  not  allege  that  the  Inlur; 
waa  caused  by  any  defect  in  the  elevator^ 
or  In  the  ways,  works,  or  machiuery  of 
tbe  dfrfendaot.   Exceptions  overralad. 


058  Hum.  1H) 

WILSON  T.  TRBMONT  ft  SUFFOIiC 

(Sni»reme  Tndldal  Ooart  of  Maasachasetts. 
Middlesex.  May  19,  1893.) 

IlTJURT  TO  SEHVAXT— AflBDMPTtON'  OF  RiSK. 

1.  A.  serrant  of  fall  age  and  ordinarr  tntel- 
Itgecce  who.  In  order  to  adjust  aix>uaiices, 
stands  on  a  narrow,  convex  ledge  at  a  distance 
from  the  groand,  as  shown  how  to  do  by  the 
overseer,  without  the  means  of  safdy  support- 
ing  Umself,  after  having  several  umes  per- 
formed the  task,  cannot  recover  from  his  mas- 
ter if  he  falls  and  is  injured,  as  the  danger  im 
obvious,  and  he  assumes  the  risk. 

2.  The  fact  that  the  overseer  may  have  told 
him  to  perform  the  task  is  immaterial,  as  it 
coold  not  render  the  danger  less  obvions,  cx  the 
assumption  of  xisk  less  voluntarr. 

ExceptlonH  from  superior  cuart,  Middle- 
sex county;  John  Hopkins,  Judge. 

Action  by  Janiett  Wilson  against  tbeXre- 
mont  ft  Suffolk  Mllla  for  personal  Injuries. 
A  verdict  was  directed  for  defendant,  and 
plaintiff  excepts.  Exceptions  overruled. 

It  appeared  from  the  evidence  that  de- 
fendant was  a  corporation  enKsged  In  the 
manufactureof  cotton  gooda.aad  plaintiff 
was  in  its  employ  as  a  laborer,  in  that 
part  of  tbelr  works  called  the**  dye  house," 
end  tbeinJur7of  which  hecouiplatned  was 
nKelTedintbe^dryroom."  The  dryers  In 
this  room  were  appllanoea  or  struetDres 
o(  wood,  In  the  shape  of  a  box,  12  feet 
lone,  6  or  7  feet  wide,  5  feet  high,  and  open 
at  thetop.  In  the  insldeof  this  structure, 
and  about  V2  inches  from  tbe  top,  was 
stretched  a  stoat  wire  netting,  attacbed 
to  tbe  sides  and  ends,  and  covering  tne 
whole  Interior.  Beneath  tfatn  netting  were 
steam  pipes  to  fumlsh  heat  for  drying  the 
cotton  which  was  placed  upon  the  net- 
tlDg.  In  this  room  were  Ave  dryers,  side 
by  Bide,  in  Immediate  contact,  and  occu- 
pying su  much  of  the  room  as  to  leave  be- 
tween them  and  the  walls  of  the  building  a 
passageway  abootthreefeet  wide.  Around 
the  toptbedryer  was  flnlshed  with  and  ter- 
minated In  a  wooden  moulding  or  **  ledge,  * 
as  it  was  called,  about  two  Inches  wide, 
and  somewhat  convex  do  Us  upper  sur- 
face. When  the  cotton  was  dry  it  was 
taken  from  tbe  dryer,  and  put  Into  bags 
suspended  from  the  celling,  and  In  contact 
with  the  end  of  the  dryer.  In  tbe  following 
manner:  Directly  overtbedryerran  beams 
which  supported  the  ceiling.  Into  the 
sides  of  these  beams  were  driven  spikes  or 
nails.  Two  ropes,  one  for  each  side  of 
the  bag,  were  suspended  from  these  spikes 
by  loops  at  one  end,  and  at  the  other  end 
held  the  bag  by  books;  a  third  rope,  to 
bold  the  bag  open,  was  stretched  to  the 
opposite  wall.  Only  one  set  of  ropea  waa 
naed,  eo  that  when  one  dryer  had  been 
emptied  it  was  necessary  to  bang  tbe 
ropes  ia  a  different  place  to  empty  another 
dryer.  Tbe  plaintiff  entered  the  service  of 
the  defendant,  In  this  room,  two  or  three 
days  before  the  accident.  He  bad  worked 
in  factorial  before,  but  was  unfamiliar 


with  this  kind  of  work,  and  had  nererseea 
the  bags  suspendPid  In  this  manner  before. 
He  was  instructed  how  to  hang  the  bags 
by  one  Harklns,  the  overseer  and  agent 
of  the  defendant  having  charge  ol  this 
room,  who  at  the  same  time  gave  him  a 
practical  illustration;  saying  to  tbe  plain- 
tiff, "Wilson,  this  Is  the  way  we  do  it." 
Harklns  got  into  tbe  dryer,  and,  being  un- 
able to  reach  the  spike  lo  bang  the  rope, 
be  stepped  up  onto  the  "ledge"  running 
around  the  top  of  the  dryer,  ea  before  de- 
Rcribed,  and,  steadying  himself  with  one 
band  against  the  beam,  hung  the  rope 
with  the  other.  Wilson  was  not  so  tali 
as  Harkins,  and  standing  on  the  "ledge" 
be  could  Just  reach  the  btam  with  his  fin- 
gers. Before  tbe  accident  be  had  snccens- 
fully  performed  this  act  of  "putting  up  the 
books,  "as  hanging  tbe  ropes  was  called, 
once  or  twice.  On  the  18th  day  of  Novem- 
berf  1891.  Harklns  told  tbe  plaintiff  and  a 
fellow  workman  named  Brady  to  go  ap 
into  this  room,  take  tbe  cotton  from  a 
certain  dryer,  and  put  it  into  bags.  Ac- 
cordingly the  plaintiff,  Brady,  and  Har- 
klns proceeded  to  the  dry  room.  Tbe 
plaintiff  and  Brady  got  up  Into  the  dryer. 
Harktna  took  down  tbe  ropes  from  an- 
other  dryer,  and  told  the  plaintiff  to  facuig 
them,  he,  Harklns,  In  the  mean  time  stand- 
ing near  the  dryer,  with  a  needle  In  his 
band  to  sow  up  tbe  bag  when  filled.  Tbe 
plaintiff  then  proceeded  In  his  testimony 
asfollows:  "Harklns directed  me— told  me 
—to  put  the  hooks  up.  I  took  tbe  rope  in 
my  hand.  I  knew  that  Iconldn't  possibly 
touch  tbenall  orsplbe  by  reaching  it;  con- 
sequently I  bad  to  atep  off  tbedryer  wtaera 
tbe  cottim  is  onto  this  ledge.  I  bad  tbe 
rope  In  uiy  hand,  ready  to  pat  it  onto  tbe 
nail,  and  I  stepped  onto  tbe  ledge,  sprang 
up,  as  It  might  be,  so  as  to  reach  the  nail 
or  spike  to  put  tbe  rope  on,  and  In  doing 
so  I  missed  the  little  bole  that  was  in  the 
Joist  {beam]  for  to  put  my  fingers  In  to 
balance  myself,  and  I  missed  my  bold; 
consequently  Ifell  forward  ti>  tbe  ground.* 
By  this  fall  the  plaintiff  received  severe  in- 
juries. It  was  admitted  that  the  plain- 
tiff would  testify  that  In  performing  tbla 
act  tbe  plaintiff  relied  to  a  certain  extent 
npon  the  Instructions  and  directions  of 
the  defendant. 

W.  H.  Bent,  for  plaintiff.  O.F.Richard- 
80D.  G.  B.  Bichnrdson.  and  B.  M.  Kicbard- 
son,  for  defendant. 

M08T0N.  J.  For  aught  that  appears 
tbe  plaintiff  waBOffnllageand  of  ordinary 
intelligence.  He  bad  been  told  how  to  do 
the  work  on  which  he  was  engaged  at 
the  time  of  tbe  Injury.  He  bad  dooe  tbe 
Identical  thing,  which  he  was  attempting 
to  do  when  bnrt.  once  or  twice  before. 
There  was  no  concealed  danger  nor  d^ect. 
nor  any  danger  which  he  coold  not  appre- 
ciate. It  was  perfectly  obvloas  that,  if  be 
allpped  or  missed  his  hold,  be  waa  liable  to 
fall.  We  tblnk  be  must  be  beld  to  bava 
understood  tbe  risk,  and  to  have  volunta- 
rily Incurred  It.  Tbe  mere  feet  that  ttie 
defendant  told  him  to  take  the  cotton 
from  the  dryer  did  not  make  a  concealed 
danger  <a  that  wbleh  was  obvious  before, 
or  render  iDvolantaiy  bis  aHsoinptiOB  of  a 
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risk  wfaieh  wap  InddeDt  to  and  'part  of 
hlB  rtigular  work,  and  wlitch  he  knew  to 
be  audi  and  understood.  Exceptions 
arerraled. 


(169  Uass.  138) 

UNION  FREIGHT  B.  GO.  v.  WINKLDT 
et  al. 

(Siwrame  Jndtdal  Gotirt  of  MasflachuBetti. 

Suffolk.    Uajr  19.  1893.) 
Carribbs— Fhbioht  CuiROEB— Who  Liable. 

1.  When  the  rendor  of  goods  dellTers  them 
to  a,  railroad  to  be  carried  to  the  purchaser, 
thongh  tJie  title  may  pass  to  the  purchaser  br 
sodi  delivery,  and  the  name  and  address  of 
the  consignee,  who  ia  the  purchaser,  may  be 
known  to  the  company,  the  vendor  Is  presumed 
to  make  the  contract  for  transportation  on  his 
own  behalf,  and  ia  liable  for  the  fright,  bat 
snck  presumption  may  be  rebutted  by  evidence 
showing  that  it  was  understood  that  the  oon- 
signee  should  pay  the  freight. 

'Z.  An  employe  of  defendants,  who  had  sold 
ice  to  one  H.,  told  the  agent  of  a  railroad  com- 
pany thivt  tiiere  was  a  car  to  go  to  him,  with- 
out further  Instructions.  The  company  billed 
the  car  to  H.  via  connecting  carriers.  No  bill 
or  recdpt  was  given  defendants,  and  the  frei^t 
charges  were  made  to  H.  by  all  the  carriers, 
and  bills  for  fr^ht  sent  to  him.  UM  suffi- 
eimt  to  show  t£s»t  it  was  nndostood  that  H.* 
and  not  defmdsnts,  should  pay  the  freight. 

Appeal  from  aoperlor  eoart,  Saffolk 
connt;. 

Action  by  the  Union  Freight  Railroad 
Company  agalimt  John  N.  Wfnkley  and 
others  to  recover  freight  charges.  Jodg- 
meot  was  ordered  for  defeDdaota,  and 
plalntin  appeals.  Affirmed. 

It  appeared  from  an  aj^reed  statement 
of  facts  tbat  plaintiff,  at  the  occurrence  nt 
the  events  hereinafter  mentioned,  and  for 
a  long  time  preTlona,  was  a  common  car- 
rier, having  Its  uBual  place  of  business  in 
Boston,  and  operatinga  railroad  between 
tbe  btatiuns  of  the  various  railroads.  In- 
cluding those  hereinafter  mentioned,  whtcb 
bare  their  terminal  points  In  Bostun; 
tbat  the  defendants  were  copartners  deal- 
ing In  ice  under  the  name  nf  Wlnkley  & 
Maddox,  having  a  usual  place  of  busfness 
la  Boston,  and  In  the  year  1890  having 
part  of  their  stock  stored  In  lee  honsea  on 
the  shore  of  Smith's  pond,  in  tbe  town  of 
Wolfborough,  In  the  state  of  New  Hamp- 
Hhlre;  that  the  delendanta  told  to  N.  M. 
Merrick,  of  Flympton,  In  this  common- 
wealth, in  Angast,  1890,  a  car  load  of  ice 
at  a  price  per  too  delivered  on  the  cars; 
tbat  there  was  a  side  traek  (constmcted 
on  private  lands  by  parties  Interested  In 
tbe  Ice  trade)  from  a  railway  operated  by 
tbe  Boston  &  Maine  Railroad,  rnnnlng 
alungHlde  of  tbe  ice  bouses  of  tbe  defend- 
ants, upon  whleb  track  cara  were  pushed 
up  by  the  Boston  A  Maine  Ballroad  Com- 

{)any,  and  left  to  be  loaded ;  that  tbe  de- 
endanta'  servants  loaded  the  said  lee  lo  a 
car  thus  left  on  said  side  track ;  that  one 
of  the  defendants'  servants  Informed  the 
station  agent  at  a  station  of  said  railroad 
company  abont  two  miles  distant  that 
there  was  at  the  lce  booses  of  Wiokley  & 
Maddox,  at  tbe  pond,  a  car  of  toe  lor  N.  M. ' 
'Merrlek,  Pl7mpton,-M«8S.,givliiK  tbe  num- 
ber of  the  car.and  giving  no  other  Instrae- 
tlon  or  direction;  tbat  no  other  Inlorma* 


tlon  concerning  tbe  destination  of  tbe  oar 
was  at  any  time  given  the  Boston  &  Main* 
Railroad  Company;  that  said  company 
way  billed  the  said  car  to  N.  M.  Merrick, 
Plympton,  Mass.,  via  tbe  Old  Colony  Rail- 
road Company,  billed  the  freight  charges 
to  N.M.  Merrick, hauled  tbecar  toBoston, 
and  delivered  It  to  tbeDnlon  Freight  Rail- 
road Company  to  be  banled  to  theOld  Col- 
ony Railroad  Company;  that  tbe  Union 
Freight  Railroad  Company  hauled  said 
ear  from  the  rreight  yard  of  the  Boston  & 
Maine  Railroad  to  that  of  the  Old  Colnny 
Railroad  Company, and  delivered  It  to  tbe 
latter  company,  paying  to  tbe  Boston  ft 
Maine  Railroad  Company  Its  freight 
charges,  and  taking  fti  said  bill  to  N.  M. 
Merrlek,  so  paid  and  receipted ;  tbat  tbe 
Old  Colony  Railroad  Company  paid  to 
said  Union  Freight  Railroad  Company  tbe 
amount  of  the  bill  so  paid  to  tbe  Bostun 
&  Maine  Railroad  Company,  and  Its  own 
(the  Union  Freight  Railroad  Company's) 
charges  to  said  N.  M.  Menick  for  its 
freight;  that  the  Old  Colony  Railroad 
Company  billed  these  cbai^eB,  pins  its  own 
charges  for  transportation  from  Boston 
to  Plympton,  to  said  N.  M.  Merrick,  send- 
ing to  said  Merrick  the  said  bills  for 
freight,  and  delivered  the  sedd  lee  to  said 
Merrick  at  Plympton.  Neither  said  Mer- 
rleb  nor  any  one  else  has  paid  aald  freight 
ehargea.  Tbe  detendanta  thereafter 
claimed  payment  for  said  car  of  Ice^m 
Merrick,  but  payment  has  not  been  made. 

C.  F.  Cbuate.  Jr..  for  appellant.  Lnnd, 
Jewell  ft  Welch,  for  appellees. 

HELD,  C.  J.  Tbe  plaintiff  is  theaeeond 
In  a  Una  of  three  connecting  railroads  over 
which  tbe  Ice  was  transported,  and  tbe 
freight  due  to  tbe  first  two  roads  has  been 
paid  by  the  last.  We  assume,  without 
deciding  It,  that  the  right  of  the  plaintiff 
to  maintain  this  action  is  the  same  as  11  It 
werethefirst  road,  and  tbefrright  had  not 
been  paid.  With  whom,  then,  did  tbe  Bus- 
ton  ft  Maine  Railroad  make  tbe  contract 
ttyr  transportation,  and  who  promised 
that  company  to  pay  tbe  freight?  There 
was  no  expresscnntract.  The  defendants, 
through  their  servants,  might  have  con- 
tracted with  tbe  railroad  to  pay  the 
frelirht,  although,  as  between  themselves 
and  Merrlek,  be  was  bound  to  pay  It,  but 
they  made  no  such  contract,  in  terms.  A 
consignor  of  merchandiae  delivered  to  a 
railroad  for  transportation  may  be  tbe 
"wner,  and  actfor  hinself,  or  may  be  an 
agent  for  the  owner,,  and  act  for  him,  and 
this  may  or  may  nut  be  known  tu  tbe 
railroad  company.  In  the  present  case 
tbe  railroad  company  knew  the  nameand 
rasldmice  (rf  tbe  consignee.  From  tbe 
agreed  facts  it  appears  tha>t  tbe  title  to 
the  Ice  pofised  to  Merrick  wben  It  was  pot 
on  board  the  ear,  and  that  It  was  trans- 
ported at  bis  risk.  The  doctrine  of  tbe 
eonrts  of  the  United  iStates  seems  to  be 
that  the  property  in  goods  shipped  is  pre- 
sumably In  tbe  consignee,  although  tbis 
preeumptlon  may  be  rebutted  by  proof. 
.Lawrence  v.  Mlntorn,  17  How.  100;  Blom 
V.  The  Oiddn,  1  Woods,  64.  In  Dlcey  on 
Partlea  to  Actions,  (pagea  87,  89,)  tbe 
remit  «l  tbe  Engllab  declslotaa  .is  stated 
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to  be  aa  follows:  "Tbe  contract  for  car- 
rian^  iB,  in  tbe  absence  of  any  express 
asreement,  presamed  to  be  between  tbe 
carrier  and  tbe  person  at  whose  risk  tbe 
goods  are  carried,  1.  e.  tbe  person  wbose 
Koodfl  they  are,  and  wlio  would  suffer  If 
the  gooda  were  lost.  •  •  •  Wben. 
tberefore,  goods  are  sent  to  a  person  who 
has  purchased  them,  or  are  shipped  under 
a  bill  of  lading  by  a  person's  order,  and 
un  bis  account,  the  conslRoee.  as  being 
the  person  at  whose  risk  tbe  goods  are, 
la  comldered  tbe  person  with  whom  the 
contract  Is  made.  He  Is  liable  to  pay  fur 
the  carriage,  and  Is  the  proper  person  to 
sue  tbe  carrier  tor  a  breach  of  contract.** 
And,  (Id.  page  90,  note:)  "When  the  eon- 
■Ignnr  acts  as  agent  of  the  coustguee,  but 
contracts  In  his  own  name,  It  wunid  ap- 
pear that  either  the  consigDor  or  con- 
algnee  may  sne."  Dawes  v.  Peck,  8  Term 
K.  880:  Domett  t.  Beckford,  A  Barn.  4: 
Adot62S;  CoombflT.KallwayCo.,8Harl.ft 
N.  1;  Sargent  v.  Morris,  8  Barn,  ft  Aid.  377; 
Donlop  V.  Lambert,  6  Clark  &  F.  800;  Rail- 
way Co.r.  Bagge.  16  Q.  B.  Dl  v.  626 ;  Cork  Dis- 
tilleries Co.  v.Great  Southern  &  W.  By.  Co., 
L.  R.  7  H.  I>.  269.  The  cases  generally  are 
collected  in  Hutch.Carr.S448et8eq.;  Id.,S 
720  ot  eeq.  Most  of  tbe  English  cases  were 
reviewed  In  Blancbard  t.  Page,  8  Gray, 
381.  That  was  a  case  of  the  carriage  of 
goods  by  sea  under  a  bill  of  lading,  and 
It  was  held  that  the  bill  o(  lading  was  a 
contract  between  the  shipper  and  the 
shipowner,  and  that  although  it  was 
shown  that  tbe  shipper  acted  as  agent  of 
the  couBlgnees,  who  had  bought  and 
paid  for  the  goods  before  shipment,  yet 
neconld  bring  an  action  in  his  own  name 
for  breach  of  the  contract  of  carriage,  un- 
less he  was  prohibited  by  hlu  principal, 
and  it  was  said  that  be  would  be  liable 
for  the  freight.  In  Wooster  v.  Tarr,  8 
Allen,  270,  It  was  decided  that  under  a  bill 
of  lading  In  tbe  usual  form  cbesblpper  was 
liable  to  the  carrier  for  the  fright,  al- 
though tbe  bill  contained  tbe  usual  clause 
that  the  goods  wete  to  be  delivered  to  the 
consignees  or  their  asslgoeea,  "be  or  they 
paying  freight  for  said  guods,"  etc.  It 
was  said  "to  be  the  settled  doctrine  that 
a  bill  of  lading  Is  a  written  simple  con- 
tract between  a  shipper  of  goods  and  tbe 
shipowner;  tbe  latter  to  carry  the  goods, 
and  the  former  to  pay  the  stipulated  com- 
pensation wben  the  aervlee  la  perlurmed.** 
Both  these  caaea  were  upon  express  con- 
tracts. 

The  strongest  case  for  the  plaintiff  is 
Finn  v.  Railroad  Co..  102  Mass.  288,  which 
was  apon  an  implied  contract.  In  that 
ease  one  Clark  had  ordered  shingles  of 
Finn,  who  shipped  them  on  bis  own  ac- 
count, under  a  hill  of  lading,  on  board  a 
canal  boat,  to  tie  delivered  to  "the  Great 
Western  Railroad  Company,  or  their  as- 
8lgneeH,at  Greenbusb,  N.  T.  Consignee  to 
pay  freight  on  tbe  delivery."  And  the 
shingles  arrived  by  boat  at  the  freUchtsta- 
tlon  of  tbe  railroad  company  at  Green- 
bosh,  N.  T.  The  shingles  were  described 
In  the  bill  of  lading  as  marked,  **J.  S.  C. 
Extra,"  or  "J.  8.  C."  They  were  burned, 
while  In  the  freight  house,  by  an  acciden- 
tal fire.  Tb^  were  Intended  to  be  trans- 
ported to  JoBephS.  Clark,  Southampton, 


lEPORTEB,yoL.34.  (Mass. 

Mass.  Clark  accepted  and  paid  a  draft 
drawu  by  Finn  tor  the  shingles;  and,  in 
a  suit  by  Finn  against  him,  Clark  pleaded 
tbe  amount  of  the  draft  In  set-off.  and  re- 
covered the  amount,  on  the  ground  that 
"the  omission  ot  the  plaintiff  rFhinI  to 
forward  tbe  goods  witb  proper  directions 
to  the  consignee  and  the  place  of  delivery 
authorised  the  def«idant  [Clark]  to  treat 
the  alleged  sale  as  one  uev^r  periected, 
and  to  recover  back  the  money  paid  upon 
the  draft."  Finn  v.  Qarlc.  10  Allen,  479, 
13  AUm.  522.  Finn  then  brouRbt  suit 
against  tbe  railroad  company  forlts  failure 
to  forward  and  deliver  the  shingles  to 
Clark.  It  was  held  thatalthongbibecase 
ot  Finn  against  Clark  settled  the  fact 
that,  an  between  them,  the  title  to  the 
property  remained  in  Finn,  yet  the  rail- 
road company,  not  being  a  party  to  that 
suit,  could  not  set  up  tbe  Judgment  Id  it 
"as  an  estoppel  aftalnet  Finn  npon  tbe 

?uestlon  of  delivery.  Vian  v.  Railroad, 
i)2  Mass.  283.  At  the  second  trial  tbe 
plftintltf  obtained  a  verdict,  and  the  facta 
stated  In  the  exceptions  showed  "that  the 
title  to  the  property  bad  passed  to  Clark 
before  tbe  loss  occurred,  leaving  Finn,  at 
most,  only  right  of  stoppage  in  transitu ; " 
and  itr-aslntbls  aspect  of  tbe  case  that 
the  opinion  In  112  Mass.  624,  was  delivered. 
The  contention  of  the  plaintiff  was  that 
the  shingles  had  been  delivered  to  the 
railroad  company  with  proper  directions 
for  their  transportatlun,  and  that  the  de- 
fendant had  neglecteil  to  transport  them, 
whereby  they  had  been  burned.  In  tbe 
opinion  the  court  say  of  the  liability  of  a 
common  carrier  that,  "prima  facie,  hlacon- 
tract  of  service  la  with  the  party  from 
whom,  directly  or  indirectly,  be  receives 
the  Koods  for  carriage;  that  la,  with  the 
consignor.  •  •  •  Wben  carrying  goods 
from  seller  to  purchaser,  it  there  Is  noth- 
ing In  the  relations  ot  the  several  parties 
except  what  arises  from  the  tact  that  the 
seller  commits  tbe  goods  to  tbe  carrier 
aa  tbe  ordinary  and  convenient  mode  of 
transmission  and  delivery.  In  execution 
ot  the  order  or  agreement  of  sale,  the  em- 
ployment Is  by  tbe  seller,  the  contract  ot 
service  Is  witb  him,  and  actions  based  up- 
on the  contract  may.  If  they  mast  not 
necessarily,  be  In  the  name  of  theconslgn- 
or.  If,  however,  tbe  purchaser  designates 
tbe  carrier,  making  him  bis  agent  to  re- 
ceive and  transmit  goods,  or  If  aale  In 
complete  before  delivery  to  the  carrier, 
and  the  seller  Is  made  tbe  agent  ot  the 
purchaser  In  respect  to  the  forwarding  of 
them,  a  different  implication  would  arise, 
and  tbe  contract  of  service  might  be  held 
to  be  with  tbe  purchaser."  Although  tbla 
was  not  a  smt  to  recover  freight,  the 
principles  on  which  It  was  decided  are  ap- 
plicable to  such  a  suit,  and  tbe  effect  of 
this  and  the  previous  decisions,  we  think. 
Is  that  In  this  commonwealth,  when  the 
vendor  ot  goods  delivers  them  to  a  rail- 
road to  be  carried  to  tbe  porcbaser,  al- 
though the  title  passes  to  tbe  purchaaer 
by  the  delivery  to  the  railroad  company, 
and  the  name  and  address  of  the  con- 
signee, who  Is  the  purchaser,  U  known  to 
the  company,  the  vendor  U  presumed  to 
make  tbe  contract  for  transportation 
with  tbe  company  on  hla  own  behalf,  and 
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Id  lield  liable  to  tbe  company  lor  the  pay- 
oeot  of  the  frelgbt.  This  preHDniptlon, 
howeTer,  la  a  dlaoatable  one,  and  may  be 
nA>atted  or  disproved  by  eTidence;  aod 
tf  tlie  vendee  has  ordered  the  goods  to  be 
■ent  at  his  risk,  and  on  bis  aMunnt,  be 
also  may  be  held  liable  as  the  real  princi- 
pal In  tbe  contract.  Hee  Bylngcon  v. 
mnpson,  184  Mass.  168.  Bat,  whether 
tbe  pfeBumption  be  one  way  or  tbe  other. 
It  la  a  matter  ot  Infemiee  trom  the  par- 
tlcolsr  clrcnmstanees  ot  the  case,  and  the 
qoeetlon  which  !a  always  to  be  considered 
li  tbe  anderstandlng  of  the  parties.  See 
Railroad  v.  Wfaitcher.  ]  AUen.  407.  In  the 
present  caae  there  was  no  bill  of  lading  or 
receipt  signed  by  the  railroad  company, 
sad  accepted  by  tbe  defendants.  There 
was  a  wayMU  bnt  it  does  nut  appear 
that  the  names  of  tbe  defendants  wore  In 
It  Tbe  freight  chargce  were  made  in  ev- 
ery Instance  to  Merrick,  the  consignee,  and 
the  bills  tor  frelgbt  were  sent  to  him. 
These  facts,  and  perhaps  someothers^tat- 
edln  tbe  agreed  tacts,  afford  some  evi> 
denee  that  the  railroad  company  nnder- 
•tood  that  Merriek  waa  to  pay  the  freight 
to  tbe  company.  Upon  an  agreed  state- 
nmit  of  facts  this  court  cannotdraw  Infer- 
eoees  ut  fact,  onless  they  are  necessary  in- 
lereoceH.  Bailroad  v.  Wilder,  187  tdass. 
&SS.  The  agreed  facte  In  this  case,  we 
think,  contain  some  evidence  that  the  nn- 
derstanding  of  all  the  parties  was  that 
lierriek  should  pay  tbe  trdgfat  to  the  rail- 
road company;  and  wa  cannot  hold,  as 
matter  of  law,  that  the  defendants  made 
a  contract  on  their  own  behalf  to  pay  tbe 
frelgbt.  Jadgmeot  affirmed. 


(ifie  HMO.  ifig) 

MERCHANTS'  NAT.  BANK  v.  HAVBE- 

HILL  raON  WORKS, 
(Supreme  Jodidal  Ooart  of  Massachusetts. 
Middlesex.    May  19,  1893.) 

AcnoH  ON  Nora— CoHVUcviNo  Etidbhcb— Bona. 
Fids  OwiTBB  —  QoBsnoff  voe  Jcbt— Habhlbsb 
Ebros. 

1.  Iq  an  action  on  a  note  by_  a  bank  sgafaist 
the  maker,  where  there  is  evidence  that  the 
note  was  naadnlently  pat  hito  cdrcolation  a 
brokerage  company,  which  recdved  It  from 
defendant,  and  plainHlTi  president  and  cashier 
testify  that  plaintiff  took  the  note  la  Kood 
faith  and  for  value  before  matnrity,  which  Is 
ancontradicted,  defendant  is  entitled  to  go  to 
tbe  Jury  on  the  qaestion  whether  plaintiff  took 
the  note  fo?  value  and  without  notice  of  fraud. 

2.  Though  plalnttfTs  jwesident  was  bound 
to  know  as  matter  of  law  the  iMwera  conferred 
en  the  brokwage  company  by  its  charter,  the 
admi9d<Hi  ot  us  statement  that  he  did  not 
know  tliem  could  do  defendant  no  luwm. 

Exceptions  from  superior  court,  Middle- 
sex county;  Daniel  W.  Bond,  Judge. 

Action  by  the  Merchants' National  Bank 
against  the  Haverblll  Iron  Worka,  as 
maker,  on  a  note.  Tbe  court  directed  a 
verdict  for  plaiutltf,  and  defendant  ex- 
cepts. Exceptions  sustained. 

U.  S.  Lilley,  for  plaintiff.  JonM  *  Pln- 
gree,  for  detendaut. 

MORTON,  J.  There  was  evidence  tend- 
ing to  show  that  the  note  was  put  Into 
dreiUatlon  traadolently  by  tba  Potter* 


LoTdl  Company,  which  received  It  from 
tbe  detendaut.  Theplalotitl  was  bound 
to  show,  therefore,  that  it  took  the  note 
in  good  talth  and  (or  value  before  ma- 
tnrity. Sullivan  V.  Laogly,  120  Maes.  437; 
Emerson  v.  Bums,  114  Mass.  S48.  The 
president  and  cashier  of  the  plaintiff  bank 
teetifled  that  such  was  tbe  fact.  The  de- 
fendant Introduced  no  testimony  to  con- 
tradict those  officers,  bat  claimed  tbe 
right  to  go  to  the  Jury  on  the  qaestion 
whether  the  plulntaft  took  tbe  note  tor 
value  and  without  notice  of  the  fraud. 
The  court,  however,  ruled  as  matter  of 
law  that  tbe  plaiutltf  was  entitled  tore- 
cover,  and  directed  a  verdict  for  tbe  plain- 
tiff. We  tbink  this  was  error.  The  Jury 
may  have  disbelieved  tbe  prasldent  and 
ca8bler,orhave  believed  tbemonlyln  part, 
and  have  been  satisfied  on  all  the  evi- 
dence that  they  either  bad  notice,  or  did 
not  take  the  note  for  value  before  ma- 
turity. They  were  not  bound,  as  matter 
of  law,  to  believe  tbe  president  and  cash- 
ier, though  their  testimony  waa  un* 
contradicted.  Twombly  v,  Monroe,  186 
Mass.  464.  There  was  nothing  in  the 
charter  ot  the  Putter-Lovell  Company 
which  expressly  or  by  implication  forbade 
that  company  from  purchasing  the  note 
In  suit.  It  was  fairly  incident  to  tbe  con- 
duct of  a  brokerage  business  that  it 
should  at  times  purchase  or  dlsconnt 
notes.  If,  therefore,  the  plaintiff's  presi- 
dent was  bonud  to  know  as  matter  ot 
law  the  powers  conferred  apon  tbe  Fot- 
ter-Lovell  Company  by  Its  charter,  tbe  ad- 
mlsBlou  of  hie  statement  that  he  did  not 
know  them  could  have  done  the  defend- 
ant nu  harm.  Because  of  tbe  error  in 
taking  tbe  case  from  tbe  Jury  tbe  excep- 
tions are  sostained. 


QS9  Haas.  1S8) 

HOUGHTON  et  al.  v.  CITY  OF  BOSTON 
et  al. 

(Supreme  Judidal  Gonrt  of  MnasachuMtts. 
Suffolk.    May  19,  1893.) 
Tazss— Patmbnt  bt  Uheok. 
As  the  atatutss  of  Massachusetts  con- 
template payment  of  taxes  in  money,  if  the  col- 
lector, for  the  convenieQce  of  taxpayers  or  of 
hims^  recrives  checks,  in  the  absence  of  any 
agreemoit  to  tiie  contrary,  th^  are  to  be  taken 
as  a  conditional  payment,  and  if  they  are  not 
paid  the  elidm  for  taxes  is  not  satlsfled,  and 
may  atUI  be  enfbroed. 

Case  reserved  trom  saprema  Judicial 
court,  Saflolk  coanty;  John  Latbrop, 

Judge. 

Hnit  by  Samuel  S.  Houghton  and  others 
against  the  city  of  Boston  and  James  W. 
Bicker,  collector  of  taxes.  The  case  was 
beard  on  agreed  facts,  and  reserved  for  the 
full  court.  BiU  dismissed. 

It  appeared  from  the  agreed  tacts  thata 
tax  was  assessed  against  plaintiffs,  and 
remitted  to  the  collector,  Bicker,  forcollee- 
tlon.  On  October  80,  1890,  between  9  and 
10  o'clock  In  the  forenoon,  a  messenger 
from  plaintiffs  bronght  to  the  collector's 
office  in  city  hall,  and  gave  to  one  ot  the 
collector's  clerks,  two  checks  tor  tbe  tax 
and  tbe  tax  bill.  The  emidoye  of  tbe  col- 
lector took  the  chacka,  stamped  and  iv- 
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celpted  the  tax  bill,  and  gaTO  It  to  the 
meHBen^er,  and  entered  tbe  cbeckH  on  a  llKt 
which  he  kept  uf  the  cheeks  and  moneys 
received  by  him  that  day.  Nothing  was 
said  by  the  messenKer  to  the  clerk,  or  by 
the  clerk  to  the  meH8enx«r,aB  tothffctaeci^e. 
The  collector,  by  his  eatihler,  received  dar- 
ing Friday,  October  SOtb,  the  amoants  In 
money  and  checks  set  furtb  In  reaponcl- 
ent's  answer,  including  the  checks  In  con- 
troversy, and  after  the  closing  of  the  office 
at  2  P.  M.  prepared  a  list  of  the  checks  and 
moneys  BO  received,  and  of  tbe  correspond- 
log  taxes,  and  between  9  and  10  A.  M.  of 
Satarday,  the  Slat,  the  cashier  of  the  col- 
lector handed  to  the  city  treaeorer  said 
list,  vhecka,  and  moneys.  Said  city  treas- 
nrer,  by  bis  clerks,  caused  said  checks  to 
be  listed  and  entered  on  the  books  of  tho 
office,  and  about  noon  of  sahl  Saturday, 
the  Slst,  deposited  said  checks  to  thecredlt 
of  said  city  In  certain  bunks,  a  check 
forf 2,457  being  deposited  by  litro  In  the  Na- 
tional Bank  of  the  Repoblic*  said  Bank  ol 
the  Repablle  b<dng  a  member  ol  the  clears 
iug-faoase  assodntlon,  of  which  said  Maver- 
ick Bank  was  also  a  member.  The  plain- 
tiffs bad  eufflclent  funds  on  deposit  In  the 
Maverick  Bank  to  have  paid  said  check  If 
presented  Friday  or  Saturday,  and  the 
check  would  have  been  paid  H  presented 
at  the  Maverlek  Bank  prior  to  the  close  of 
banking  bonrs  un  Saturday,  the  Sist.  On 
Sunday,  the  Ist  of  November,  the  bnnk  ex- 
aminer was  Instructed  by  the  comptroller 
of  the  currency  to  take  possession  of  the 
funds  of  the  Maverick  Bank,  and  close  the 
same  for  bnslness,  and  in  consequence  said 
bank  did  not  open  for  buBiness  Monday 
morning.  Said  check  was  retomed  Mon- 
day,November  2d,trom  the  clearing  house 
to  said  national  bank,  and  was  Immedi- 
ately returned  by  said  bank  to  the  city 
treasurer,  and  by  the  ctty  treasurer  to  the 
city  collector,  and  [said  treasurer]  re- 
.  moved  from  his  books  the  credit  he  had 
given  to  the  city  collector  for  said  check. 
On  said  Monday,  about  noon,  the  cashier 
of  the  city  collector  returned  to  tbe  plaln- 
tlffs  said  chock,  and  informed  them  that 
It  was  not  paid,  and  demanded  payment 
of  the  tax.  The  collector  had  given  no 
special  instructions  to  the  clerk  who  re- 
ceived the  check  concerning  taking  checks 
or  receipting  tax  bills,  and  did  not  know 
'that  any  check  ol  Houghton  ft  Dutton*a 
'  was  taken  until  Monday,  the  2d  of  No- 
vember, when  the  check  was  returned  to 
blm  by  the  city  treasurer.  The  check  was 
taken  In  accordance  with  the  usage  of  the 
collector's  office  of  many  years*  standing, 
and  Is,  as  be  Is  Informed  .and  believes,  the 
ordinary nsnce of  buslueasfirmslu  Boston. 
The  custom  is  for  the  convenience  of  tax- 
payers  to  receive  -their  checks  for  the 
amonnt  of  their  taxes,  receipt  their  tax 
bills  when  the  checks  are  presented  In  per- 
!8bn,  and  tnrn  the  checks  over  to  the  city 
treasurer  for  deposit  and  collection.  If 
the  amonnt  of  the  check  was  credited  to 
the  collector  by  the  city  treasurer,  the  tax 
wan  paid,  and  the  receipt  ought  to  stand; 
that  Is,  the  collector  takes  the  cheek  as  an 
Impliedly  conditloiiRl  payment,  the  condl- 
tton  being  that  the  checks  will  be  paid,  and 
tiie  amount  credited  to  iiim  by  the  eliy 
treasurer.  The  weU-eatabltaihed  Mage  of. 


national  banks  In  Boston,  knoWn  to  the 
plaintiffs.  Is  that  all  checks  are  exchanged 
at  a  clearing  house  held  every  morning  by 
the  clerks  representing  each  bank.  Said 
exchange  takes  place  at  10  A.  M.,  and  in- 
cIudM  only  checks  held  by  each  bank  at 
tbe  close  of  the  previous  day's  business, 
and  each  bank  receiving  through  Its  clerk 
a  check  from  the  clearing  house,  by  usage, 
has  the  right  to  return  any  of  said  checks 
which  it  has  not  tbe  funds  to  cover  at  any 
time  before  12  M.,  and  tbe  balances  due  to 
and  from  the  severnl  banks  are  settleil  In 
money  at  12  M.of  each  day.  It  Is  also  the 
settled  usage  la  Boston  wfth  persona  hav- 
ing bank  accounts  to  depoidt  In  their  own 
banks  checks  received  by  them  on  any 
bank.  This  usage  Is  la  long  standing,  and 
well  known  at  all  tbe  banks  of  Boston, 
and  among  those  keeping  accounts  atsuch 
banks.  The  check  In  question  was  depos- 
ited Saturday  before  12,  but,ln  accordance 
with  this  usage,  was  not  pr^wnted  at  tbe 
clearing  house  anttl  Monday  at  lU  o'clock, 
at  which  time  tbe  Maverick  Bank  bad 
failed,  and  those  checks  were  thrown  oat 
ot  the  clear! ng-honse  settlements.  Ben- 
jamin F.  Duttun,  of  the  plaintiff's  Arm. 
had  the  principal,  and  almost  the  exclu- 
sive, conduct  and  control  of  tbe  fluanctal 
affairs  of  the  flrnf.  Prior  to  November  2. 
1891,  he  had  no  knowledge  of  tbe  disposi- 
tion, use,  or  manner  of  dealing  with  cbscka 
by  the  collector  of  taxes  of  tbe  city  of  Bos- 
ton when  received  by  the  latter  In  pay- 
ment of  taxes.  As  a  rule,  he  has  paid  tbe 
taxes  assessed  tohls  firm,  or  ordered  them 
paid,  by  checks,  and  tbe  checks  - were  r»- 
celved,  and  the  tax  bills  receipted.  This 
be  has  done  as  a  matter  of  convenience, 
but  be  never  bad  any  conversation  or  ar- 
rangement with  the  collector  about  it. 
Ho  did  not.  In  fact,  know  of  any  customs 
or  usages  prevailing  in  the  collector's 
office  ur  at  the  city  hall  relating  to  the  dis- 
position or  nse  of  such  checks,  but  simply 
dealt  with  the  city  as  he  would  with  any 
other  creditor  of  his  firm. 

J.  O.  Teele,  tor  plaintiffs.  T.  M.  Bab- 
son,  for  delendants. 

FIELD,  C..T.  A  collector  of  taxes  is  a 
public  officer,  and  lils  powers  and  duties 

gmerally  are  defined  In  Pub.  St.  c.  12. 
unbar  v.  Boston,  112  Mara.  7S.  The  pro- 
Tlafons  of  this  chapter  imply  that  taxes 
are  to  be  collected  In  money,  and  that.  If 
they  are  not  so  collected,  thecollector  may 
levy  theaame  by  distress  and  sale  of  goods, 
or,  if  he  cannot  find  sufficient  goods,  then 
by  arrest  and  imprisonment;  and  taxes 
Bhsessed'un  real  estate  may  also  be  levied 
by  a  sale  of  the  real  estate,  and  In  certain 
cases  the  collector  may  maintain  kn  ac- 
tion of  contract  to  recover  taxes  as  for 
bis  own  debt.  A  collector  is  Uable'co  tbe 
town  or  city  lor  all  taxes  on  tbe  tax  list 
committed  to  htm  wtricb  by  bis  fault  be 
does  not  collect.  Coleraln  v.  Bell,  9  Mete. 
(Mass.)  499. '  But  the  power  which  a  col- 
lector has  by  statute-  ot  compelling  the 
payment  ot  taxes  he  bnlds  tor  the  benefit 
of  the  town  or  city  whose  collector  he  is. 
If  bedlee,  resigns,  oris  removed  from  office, 
and  another  collector  Is  appointed,  tha 
newcollwtorjna  tbtfsttme  power  to«o1- 
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leet  all  the  taxes  on  the  tax  list  wlilnta  re- 
mali  Dnpald.  The  check,  onder  onr  laws, 
wae  not  an  aaalgnomnt  of  the  fnndfi  In  the 
baok  to  the  extent  of  theenoi  of  money  for 
wblch  It  was  drawn,  and  the  plalntlffa 
itil)  remain  entitled  to  receive  on  the 
vbolo  amoant  of  the  deijoelts  standing 
to  their  credit  the  dividends  which  have 
been  declared  by  the  receiver  ol  the  bank. 
&■  between  mercbanta,  a  check  le  ueually 
to  be  conddered  aa  conditional  payment; 
that  le,  as  payment,  if  It  Is  In  laet  paid. 
If  it  Ifl  not  paid,  we  think  that  the  orig- 
inal caoae  of  action  Is  not  discharged,  no- 
less  the  check  has  been  taken  as  absolnte 
payment,  ir  the  check  Is  not  seasonably 
presented,  and  tbe  bank  meantime  falls, 
tbe  drawer  of  thn  check  cannot  be  held 
upon  the  check,  and  tbe  person  whose 
daty  It  waa  to  present  tbe  check  tor  pay* 
meat  may  become  liable  fur  the  damages 
which  the  drawer  suffers  thereby, if  he  Buf- 
fers any  damages;  bnt  these  maybe  less 
ttiau  the  amount  of  the  check.  We  are  of 
opinion  that  the  statutee  contemplate 
that  taxea  should  be  paid  to  the  eullector 
of  taxes  In  money;  that  II  the  collector, 
tortlieeonTenlence  of  taxpayers  orof  him- 
self, receives  checks,  In  the  absence  of  any 
agreement  to  the  contrary,  they  are  to  be 
taken  as  conditional  payment;  and  that, 
If  they  are  not  paid,  the  claim  for  taxes  Is 
not  aatlsfled,  but  that  the  taxes  can  still 
be  collected  according  to  law.  Jf  the  col- 
lector has  been  negligent  In  presenting  a 
cheek,  whereby  the  drilwer  has  entfered 
loss.  It  may  be  that  he  la  peraonttlly  liable 
tberefor.  We  express'no  opinion  whether, 
on  the  facts  of  this  case,  the  check  was 
seasonably  presented,  so  as  to  absolve 
tbe  collector  or  thf  treasurer  from  liabil- 
ity to  tbedrawers  for  damages  suffered  by 
tbefaJInraof  tbe  bank.   Bill  dismissed. 


(U»  Mass.  198) 

AUSTIN  et  al.  v.  HATCH  et  al. 
(Snpreme  Jndicial  Court  of  Massnchusetts. 
Middle«ex.    May  19,  1893.) 

FOasOLostiKB  or  MoaxeAQS  —  Adtbhtibbmbnt  — 
SurrioiBNCT  —  Brtti'no  AaiDB  —  Inadbqvjltb 
Prick — Supitioibnot  of  Bill,  to  8&t  Aside. 

1.  The  fact  that  the  advertisement  of  a 
mortgage  aale  did  not  state  that  the  land  was 
improved  Is  not  a  snfficient  reason  for  setting 
aside  the  sale. 

2.  Where  the  land  is  worth  SC.OOO,  and 
sells  under  foreclosure  for  (2^25,  the  sale  will 
not  be  set  anide  for  mere  inadequacy  of  price. 

3.  A  bill  in  equity  to  aet  aaicfe  a  mortgage 
■ale,  alleging  that  the  purchaser  is  a  son-in-law 
of  me  of  the  owners  of  the  equity  of  redemp- 
tion, and  that  he  acted  in  collusion  with  such 
owners  to  acquire  the  land  for  them  relieved 
of  plaintiff's  claims  and«  subaequeut  mort- 
gages, but  does  not  allege  coUusion  between  the 
lUOTtgagee  who  made  the  sale  and  the  pur- 
chasw,  or  between  the  mmtgagee  uid  such 
owners,  is  d«nuirable. 

Appeal  from  superior  court,  Middlesex 
connty. 

Salt  by  Elisabeth  Austin  and  Eunice  M. 
Tladale  against  Fred  W.  Hatch,  William 
K.  Knowles,  Daniel  8.  Simpson,  and  How- 
ard Simpson  to  set  aside  a  mortgage  sale. 
From  a  decree  sustaining  a  demurrer  filed 
by  d^endant  Knowles,  plaintiffs  appeal. 
Affirmed. 


G.  E.  Smith,  W.  C.  Smith,  and  J.  R.  Car- 
ret,  for  plaintifrs.  ».  L,  Whipple,  for  do- 
fendants. 

LATHROP,  J.  The  plaintiffs,  by  a  bill 
In  equity, seek  to  set  aside  a  sale  made  un- 
der a  power  contained  In  a  mortgase. 
The  case  is  before  ns  on  an  appeal  by  the 
plaintiffs  from  a  decree  sustaining  a  de- 
murrer filed  by  the  purchaser  at  the  aale. 
The  legal  advertisement  of  the  sale  de- 
scribed the  estate  as  a  certain  parcel  of 
land,  and  gave  the  metes  and  bounds  as 
deacrlbed  In  the  mortgage.  Alter  the 
raortKage  was  delivered,  tbe  mortgagor 
erected  four  houses  on  the  land.  This  fact 
waa  not  known  to  the  mortgagee  until 
tbe  day  of  the  sale,  and  was  not  stated  In 
the  advertisement.  Though  the  plalntlffa 
do  not  impute  badfaith  to  the  mortgagee, 
tbey  contend  that  it  was  carelessness  on 
his  part  not  to  ascertain  the  condition  ol 
the  property,  and  give  notice  In  the  ad- 
vertisement of  tbe  fact  that  the  land  was 
Improved.  We  are  of  opinion  that  this  Is 
nut  a  autflclent  reason  fur  setting  asidn 
the  sale.  The  description  givw  in  the 
mortgage  was  followed.  The  improve- 
menta  were  obvloas  to  those  who  attend- 
ed the  salt.  There  Is  nothing  In  the  bill 
to  show  that  there  was  not  a  nnmher  of 
bidders  present,  or  that  the  sale  was  not 
conducted  as  an  auction  sale  abould  be 
conducted.  Stevenson  v.  Hano,  148  Mass. 
m,  20  N.  £.  Bcp.  200. 

It  la  further  alleged  In  tbe  bill  that  the 

Eroperty  was  worth  $5,000,  and  was 
ought  for  ¥2,525;  and  tbe  plaintiffs  seek 
to  have  the  sale  set  aside  on  the  ground 
of  inadequacy  of  price.  Mere  Inadequacy 
of  price  la  no  reason  for  setting  aside  a 
sale.  King  v.  Bronson,  122  Mass.  122, 128; 
Wing  V.  Hayford,  124  Mass.  249;  Learned 
V.  Geer.lSg  Masa.  31.  29  M.  £.  Rep.  21.5. 
In  Clark  v.  Slmmuns,  150  Mass.  357,  361,  23 
N.  B.  Rep.  108,  it  Is  said:  "Inadequacy  of 
price  will  not  invalidate  a  Hale,  unless  It  la 
so  gross  as  to  Indicate  bad  faith,  or  a 
want  of  reasonable  Judgment  and  discre- 
tion In  tbe  mortgagee."  in  King  v. Bron- 
son, the  property  sold  tor  9600.  It  wan 
found  to  be  worth  mure  than  f2.000,  and 
less  than  f  2,4100.  In  Wing  v.  Hnyford,  the 
land  was  sold  to  the  agent  of  the  mort- 
gagee for  f  3,000,  though  It  appeared  that 
the  mortgagee  authurtze«l  the  agent  to 
bid  as  high  as  C6,000.  In  Learned  v.  Geer, 
tbe  sale  was  for  f 2,000,  and  the  property 
was  found  to  be  worth  f 2,600.  In  Clark  r. 
Simmons,  the  «al«  was  for  f 1.200.  **  wblch 
amount  was  at  least  9200  leas  than  its  fair 
market  value.*  The  amounts  In  the  last 
two  cases  are  taken  from  the  papers  on 
file.  To  the  case  at  bar  there  Is  no  allega- 
tion that  an  adionmmentot  theeale  would 
have  resulted  Iti  a  hlgber  price  being  real- 
ised. It  Is  a  notorious  fact  that  when 
land  Is  sold,  by  auction,  nnder  a  power 
contained  lu  a  m'«rtgage,lt  seldom, If  ever, 
brings  a  price  which  reacbeslts  real  valoe. 
If  this  la  a  hardship  upon  a  mortgagor 
or  those  claiming  nnder  him,  It  Is  owing 
to  the  contract  which  he  has  made,  and 
which  the  mortgagea  has  a  right  to  have 
carried  out.  On  the  allegations  of  this  bill 
we  see  no  reason  for  setting  aside  the  sale. 
It  la  further  contended  by  the  plalntifli 
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that  tba  parcbaaer  Is  u  iion-Iu-law  of  one 
of  tbe  owoera  of  the  equity  of  redemption, 
and  tliat  he  anted  In  coUaelon  with  aoeh 
ownera  for  the  porpow  of  acqalrlnc  the 
eatatefor  them  relieved  of  tlie  clalmaot  tbe 
plalutllTs,  nho  hold  sabaeqneiit  mort- 
gages. There  is,  however,  no  allegatloD 
of  anycollQBlon  between  the  mortitaKee 
who  made  tbe  sale  and  the  purchaser,  or 
between  the  mortgagee  and  the  owners  of 
the  eqalty.  Tbe  mortieagee  Is  therefore 
entitled  to  receive  the  purchase  money, 
which,  after  his  own  claim  la  paid,  he  will 
hold  In  trust  for  the  parties  entitled  to  it. 
As  he  is  entitled  to  have  the  sale  carried 
out,  we  cannot  retrain  by  injanctlon  the 
purchaser  from  paying  tbe  muD«y  to  bim. 
Decree  affirmed. 


OS»  lUu.  88} 

tSSLLm  V.  WILSON'S  SONS  STBAMRHrP 
CO.,  limited. 
(Snpreme  Judicial  Court  of  Masaachttsetta. 
Suffolk.    May  17,  1883.) 

llMTaB  aud  Ssbtaht  —  HsQuaairoB  or  PbuiOW 
Sbbvamt. 

in  an  action  hj  an  employe  of  a  steam- 
ship company  for  iniuriea  received  from  falling 
down  an  nnlighted  hatchway,  it  ainteared  tliat 
the  electric  li^ts  on  the  vassel  had  gone  out, 
an  acddent,  which  the  engineer  conld  have 

S>alred,  and  that  there  were  lanterns  that 
ght  liave  been  uaed  in  their  place.  Hdd, 
that  the  company  was  not  liable*  since  the  in- 
jnry  waa  caoaed  ny  tbe  negligence  of  the  plali^ 
tifrs  fellow  servants, 

GxceptioDs  from  superior  court,  Suffolk 
county;  Daniel  W.  Bond,  Judge. 

Action  by  John  Mellen  against  tba  Wil- 
son's Sons  Steamship  Company,  Limited, 
for  personal  Injuries.  There  was  a  verdict 
for  the  defendant.  Plalntlfl  ncepts.  Ex- 
ceptions overruled. 

B.  Hall  and  R.  W.  Uoding,  for  plaintiff. 
C.  T.  Russell,  J  r..  and  A.  H.  Kussell,  for  de* 
fendaut. 

HOLMES,  J.  Tbis  la  an  action  to  re- 
cover for  Injuriea  cansed  by  falling  down 
a  hatchway  alleged  to  have  been  insuffi- 
ciently lighted,  on  the  British  steamship 
Martello,  while  upon  the  higb  seas.  The 
plaintiff  waa  empli>yud  on  board  as  a  coal 
trimmer,  and  wlien  the  accident  happened 
bad  fluiahed  bis  work,  and  was  going  for- 
ward to  bia  berth.  Tbe  ship  lurched.  He 
■tumbled,  and  fell  headlong  upou  tbe  for> 
ward  part  of  tbe  hatch*  got  up,  groped, 
made  a  atep,  and  fell  Into  the  hatchway. 
The  Judge  directed  a  rerdiet  for  tbe  de. 
fendaut. 

We  cannot  say  that  the  plalntlO  waa 
negligent  before  his  first  tall,  and  it  would 
be  going  very  far  to  say  that  bis  conduct, 
in  tbe  flrat  confusion  of  bis  rising,  was 
negligent,  aa  matter  of  law. 

The  more  difflcnlt  question  la  whether 
there  was  any  evidence  of  the  defendant's 
negligence.  It  seems  tbat  tbe  plaintiff 
made  complaints  at  not  being  furnished 
with  a  lantern  when  he  asked  for  It,  but 
we  lay  tbat  on  one  side,  as  it  Is  plain  that 
bis  request  bad  reference  to  bis  work, 
while  he  was  engaged  upon  It,  wbereaa, 
at  toe  lime  ol  tbe  accident,  bis  work  was 


over.  The  deck  was  lighted  by  electrle 
llghta,  and  un  tbe  night  of  tbe  accident 
there  waa  trouble  with  them,  and  they 
went  out.  Tbe  teatlmony  for  tbe  plain- 
tltt  was  a  little  ambiguous,  but  perhaps 
may  have  meant  that  the  electric  lights, 
even  when  going,  were  in  such  a  position 
that  they  would  not  light  the  hatch  suffi- 
ciently. The  goiug  out  of  the  lights  waa 
not  due  to  any  dtfect  In  the  apparatus,  aa 
furnished,  but  waa  due  to  temporary  mat- 
ters,—the  slipping  of  a  belt,  etc.— which 
the  engineer  could  have  repaired.  After 
tbe  accident  the  hatchway  was  lighted  by 
a  lamp,  so  tbat  there  were  lights  available 
for  that  purpose.  Tbe  plalntiR  knew  of 
the  hatchway,  of  course, and  does  not  aay 
tbat  he  supposed,  or  had  reason  to  sup- 
pose, that  it  was  closed.  There  was  no 
trap  In  the  case,  and  he  was  going  bis  own 
way  at  bis  own  will.  Under  such  circum- 
stances It  is  doubtful  it  the  district  Judges 
would  And  nny  evidence  of  negligence,  as 
against  the  crew,  in  leaving  the  hatch 
open  and  unlighted.  Dwyer  T.  Steamship 
Co.,  4  Fed.  Bcp.  4U3. 495. 

It  tbla  were  certain,  It  would  ba  ques- 
tionable whether  a  common-law  court 
ought  to  allow  a  Jury  to  find  the  other 
way.  But  we  assume.  In  favor  of  the 
plaintiff,  that  the  Jury  woold  have  been 
warranted  in  finding  It  uecesHary  tu  light 
tbe  hatcb.  btlll  tbe  quesiiou  remalna 
whether  any  negligence  is  shown  on  tho 
part  ot  the  defendant.  Taking  tbe  plain- 
tilt's  evidence  in  the  most  favorable  way 
poaslble,  it  does  not  mean  tbat  tbe  going 
out  of  the  electric  lights  made  no  differ- 
ence In  his  situation.  On  the  contrary, 
his  testimony,  by  dealing  with  that  mat- 
ter at  length,  implies  that  It  did  make  a 
difference.  The  expression  that  at  tbe 
hatchway** we  could  merely  see  a  glim- 
mer,** and  the  plaintiff's  statement  that 
on  other  nights  he  had  some  little  light, 
show  the  same  thing. 

It  cannot  be  said,  then,  that  It  the  elec* 
trie  lights  had  been  going  tbe  accident 
would  have  happened.  But.  11  the  going 
out  of  the  electric  llghta  was  the  cause  of 
the  accident,  that,  so  far  as  appears,  was' 
due  to  the  negligence  of  the  Huglneer,— a 
fellow  servant  of  the  plaintiff.  It  Is  not 
even  brought  home  to  the  captain,  so  that 
we  have  not  to  deal  with  the  question 
whether,  in  this  casn,  he  was  to  be  deemed 
a  fellow  servant  with  the  plaintiff,— the 
Eogllsb  law  not  having  been  pnt  in  evi- 
dence. See  Benson  t.  Goodwin,  147  Mass, 
237;^  The  A.Heaton.48Fed.Rep.592;  Bed- 
ley  r.  Steamship  Co.,  (1892.)  L.  R.  1  Q.  B, 
68.  Furthermore,  as  we  have  stated.  It 
appears  that,  in  addition  to  tbe  electric 
lights,  there  were  lanterns  available;  and, 
it  one  of  them  was  not  used,  that  also,  so 
far  as  appears,  was  due  tu  the  omission 
of  a  fellow  servant.  We  are  o(  opinion 
that  the  plaintiff  has  failed  to  show  that 
bis  iujnry  was  caused  by  inadequate  equip* 
ment  of  the  vettsel,  or  by  any  breach  of 
duty  on  the  partnt  the  dc^ndants.  Floyd 
v.Sugden,  134  \la88.5ft3;  Johnson  v.  Tow- 
Boa  t  Co.,  lUS  Mass.  209;  Moynlhaa  v.Hills 
Co..  146  Mass.  586,  59&,  16  N.  £.  Rep.  674. 

J  odgment  on  tbe  rerdiet  lor  defendant. 

^17  N.  B.  Bep.  517. 
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8TDINKB  et  aL  T.  BENTLET  et  ai. 
(AppeUatft  GoQTt  of  Xndlana.    May  13,  1893.) 
n^uDiHO— Vahiaxcb— Easbubnt — Ditch  —  Uci- 

BASCB— CODSTEBCLAIB. 

1.  In  an  action  for  a  nniaance  canaed 
(topping  up  a  ditch,  the  complamt  a11eg:ed  that 
the  agreement  upoo  which  the  ris^t  to  maintain 
the  ditch  was  foonded  was  made  with  the 
^intiff,  while  the  proof  allowed  that  it  was 
iiuLilt>  n-ith  bis  ancesror.  No  obioction  to  the 
proof  was  made  at  the  trial.  Hdd,  that  the 
Tuiance  was  no  ground  for  reversal  under 
Her.  Sl  1881.  S  391.  which  declares  that  "no 
Tsriance  between  pleading  and  proof  is  to  be 
deemed  material  unless  it  has  actuallr  misled 
the  adyerse  party  to  his  prejndloe." 

2.  An  executed  parol  agreement  for  the 
constmctitHi  of  a  ditch  across  one  man's  land, 
to  drain  Uie  land  of  another,  creates  an  ease- 
ment appartenant  to  the  latter  tract  of  land. 

8.  Under  Ber.  St.  1881,  i  280,  which  de- 
fines a  naiaance  as  "whateTOr  is  injurious  to 
health,  indecent,  or  offensive  to  the  senaes,  or 
as  obstruction  to  the  free  use  of  prop^ty,  so 
as  essentially  to  int^ere  with  the  comf<H^ble 
rajoymeot  of  life  or  property,"  the  obstruction 
(d  a  ditch  which  drains  a  tract  of  farming  land 
a  a  continning  nuisance,  for  which  a  pur  chaser 
of  the  land,  after  the  creation  of  the  obstru<y 
tioD,  may  bring  suit. 

4.1116  rule  that  outs  purchaainfr  land  with 
a  nuisance  already  upon  it  is  not  liable  there- 
fcr  until  requested  to  remore  it  does  not  re- 
liere  from  liability  a  purchaser  who  was  an 
actor  hi  creating  the  nuisance. 

5.  The  grantor  and  grantee  of  land  cannot 
Join  In  a  counterclaim  for  contiDning  tres- 
ptsaes  oa  the  land  aold,  rinoe  their  rights  of 
aetfcn  are  not  Jc^t. 

Appeal  Tram  circuit  court,  Morahall 
county. 

Action  by  Harriet  A.  Bentley  and  others 
afcalnst  Auftu»t  Stelnke  and  Joho  E. 
Steioke.  Plaintltta  obtained  JadKment. 
Defendants  appeal.  Affirmed. 

Chae.  KdUsoo,  for  appellaatB.  Baml. 
Parker,  tor  appelton. 

0AVIN.  J.  Tbls  la  an  action  brnoght 
by  appelleea  to  recover  damajtes  by  rea- 
aoQ  ot  appellants  bavins  closed  up  two 
drains  upon  their  own  Innda,  thruugb 
which  appellees  claimed  a  right  by  way  ot 
an  easement  to  conduct  the  wateroft  their 
lands.  From  tbe  special  flodinga  of  fact 
It  appears  that.  In  tbe  year  1862,  one  Per^ 
see  Reeves  was  the  owner  of  the  two 
tracts  now  owned  by  tbe  appellants  and 
appellees,  respectively.  At  tbat  time  the 
land  now  owned  by  appellees  was  wet, 
and  required  drainage  to  mabe  It  fit  for 
use,  and  she  then  constructed  two  ditches 
upon  and  from  that  land,  across  the  tract 
now  owned  by  appellants,  emptying  Into 
a  nataral  mnnlnic  stream,  whereby  the 
water  was  drained  off  tbe  tract  now 
owned  by  appellees.  These  ditches  were 
of  sufficient  capacity  to,  and  did.  properly 
drain  the  marsh  lands  now  owned  by  ap- 
pellees. From  tbe  time  of  their  construc- 
tion forward  until  1KS4,  when  obatrocted 
by  appellants,  these  ditches  were  all  tbe 
time  open,  plain,  and  visible  ditches  from 
their  aoarces  to  their  outlets,  and  were, 
during  All  that  time,  operating  to  and  did 
drain  tbe  wet  lands  and  marshes  un  the 
land  now  owned  by  appellees,  and  were 
eontlnoonsly  used  by  the  owners  of  tbat 
tract  under  a  claim  of  right,  all  ol  which 
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was  well  known  to  appellant  August 
Stelnke  when  he  purchased  bis  tract,  and 
to  both  the  appellants  when  they  ob- 
structed the  ditches,  and  when  Auftust 
conveyed  to  John  E.  Xb  1866  said  Peraes 
Reeves  conveyed  the  one  tract  to  Mary 
Ann  Kennedy,  a  married  woman,  who  In 
1876 conveyed  It  to  August  Stelnke.  and 
be.  In  18N9,  conveyed  the  sameto  tbeappel" 
lant  John  E.  Stelnke,  the  present  owner, 
reserving  the  use  of  part  of  the  house  and 
barn,  and  reserving,  also,  one-Iourth  of 
the  products  of  the  land.  In  1872  said 
Perses  Reeves  conveyed  the  other  tract  to 
William  H.  G.  Bentley,  from  whumiheap- 
pellees  inherited  tt  Id  1885.  In  the  year 
1888  said  August  Stelnke  obstructed  and 
filled  up  the  sreater  part  of  one  ot  said 
ditches,  known  as  tbe  "East  Ditch,"  upon 
his  laud,  thereby  almost  completely  ob- 
structing and  preventing  tbe  drainage 
of  Bentley's  laud.  Bentl«y  objected  to  this 
obstruction,  claimed  tbe  right  to  bave 
said  ditch  kept  open  to  drain  bis  land,  and 
threatened  legal  proceedings  to  eoforca 
this  claim.  With  knowledge  of  this  claim 
by  Bentley,  August  Stelnke,  In  the  year 
1883,  agreed  that  If  Bentloy  and  one  Nasb, 
who  also  owned  land  which  drained  into 
this  ditch,  would  each  cut  one-third  ot  an 
open  ditch  on  the  lands  of  said  Stelnke 
where  said  east  ditch  had  originally  been 
made,  be  would  cut  and  open  one-third 
of  the  same,  and  allow  the  water  from 
Bentley'a  said  land  and  that  ol  Nash  to 
flow  through  said  east  ditch  onto  and 
over  bis  land.  This  agreement  to  reopen 
the  ditch  was  carried  out.  and  the  ditch 
restored  so  as  to  properly  drain  the  lands 
of  Bentley.  At  the  time  ot  tbe  convey- 
ance to  him,  John  E.  Stelnke  bad  knowl- 
edge or  this  agreement,  and  that  the  ditch  • 
had  been  reopened  by  the  parties  under  it. 
In  1384  said  August  Stelnke,  assisted  by 
John  E.,  without  the  knowledge  or  con- 
sent ot  said  William  G.  U.  Bentley,  laid  a 
four-inch  tile  in  the  east  ditch,  aud  built 
an  embankment  across  the  same  at  the 
line  of  appellees*  land,  leaving  no  other 
outlet  tor  the  water  in  said  ditch  from  ap- 
pellees' land  except  said  tDe,  which  was 
wholly  Insufficient  to  properly  carry  oft 
tbe  water  which  usually  and  naturally 
flowed  tbrongh  aald  east  ditcb,  whereby 
five  acres  of  cleared  and  tillable  land  of  ap- 
pellees were  rendered  wet  and  unfit  for  cul- 
tivation, and  four  acres  of  appellees* 
marsh  land  were  kept  flooded,  whereby 
appellees  were  damaged,  etc.  As  to  this 
east  ditch,  the  court's  conclusions  ol  law 
were  In  favor  of  appellees,  while  as  to  the 
west  ditch  he  gave  them  no  damages. 
The  appellants  jointly  and  severally  ex- 
cepted to  tbe  correctness  <A  the  court's 
conclusions. 

Tbe  complaint  alleges  the  agreement  for 
the  restoration  of  the  ditch  to  have  been 
made  by  Stelnke,  NaHh,  and  the  appellees, 
Instead  ot  the  appellees*  ancestor,  as 
shown  by  tbe  facts.  Appellants  Insist 
tbat  in  this  there  is  a  variance  which 
ainonnts  to  an  absolute  failure  ot  proof, 
by  reason  ot  which  they  are  entitled  to 
Judf^Tuent.  Section  391.  Rev.  St.  1881,  pro- 
vldes  that  "no  vnrlaQca  between  the  alle* 
gations  Id  a  pleading  and  the  proof  is  to 
be  deemed  material  unless  It  has  actually 
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misled  the  ailverse  party  to  hfa  prejudice 
in  maintaining  Ills  action  or  defense  upon 
tlie  merltB.**  "Wlieo  the  varluuce  is  not 
material,  as  provided  in  the  last  section, 
the  court  may  direct  the  fact  to  be  found 
aecordinK  to  the  evidence,  or  may  order 
an  Iromediateamendment.  wlthoutcotitB.'* 
Id.  §  892.  It  the  court  may  thus  direct 
the  ]nry,  be  may,  of  course,  thus  find  hlm- 
aelf  when  the  cause  is  tried  without  a  Jury. 
In  order  to  constitute  a  failure  of  proof, 
and  not  merely  a  variance,  the  allegation 
of  the  claim  or  defense  must  be  onproved, 
not  in  some  particular  or  particulars  on- 
ly, bat  In  its  general  scope  and  meaning. 
Id.  S  8^>  We  bare  a  right  to  suppose  the 
flndlnss  supported  by  the  proof,  and  no 
objection  appears  to  have  been  made  to 
procrf  that  this  arrangement  was  made 
with  appellees'  ancestor,  Instead  of  with 
them.  Appellee?  were  In  direct  privity 
with  their  aneestora,  and  stand  in  their 
shoes.  Had  objection  been  made,  or  even 
without  objection,  the  court  might  have 

Sermltted  the  pleading  to  be  amended, 
o  claim  Is  made  that  appellants  were 
misled  on  the  trial,  and  we  are  unable  to 
see  how  they  could  have  been  misled.  In 
Roberts  v.  Graham,  6  Wall.  578,  this  rale  Is 
laid  down:  "The  objection  of  a  Tariance 
not  talien  at  the  trial  cannot  avail  the  de- 
fieodaDt  as  an  error  in  the  higher  court  If 
itconld  have  been  obviated  In  the  trial  be- 
low." This  Is  quoted  with  approval  by 
Elliott,  J.,  In  Graves  v.  State,  121  Ind.  357, 
23  N.  E.  Rep.  156.  These  prnposltluns  are 
also  sustained  by  Taylor  r.  State,  i:W  Ind. 
66,  S9  N.  E.  Rep.  415;  Braden  v.  Lemnion, 
127  Ind.  9,  S6  N.  E.  Rep.  476;  Hedrlck  v. 
Osborne,  99  Ind.  143:  Krewson  v.  Cloud, 
45  Ind.  27H;  I  EBtee.  PI.  5  206;  Green  &  M. 
'PI.  Mo.  §  468.  It  was  within  the  province 
of  the  court  to  have  permitted  an  amend- 
ment on  the  trial.  ll<eib  v.  Butterlck,  68 
Ind.  199;  Child  v.  Swnin,  69  Ind.  230.  We 
are  therefore  of  opinion  that  the  variance 
was  not  material,  within  the  meaning  of 
the  statnte,  and,  since  the  complaint 
might  have  been  amended  in  the  court  be- 
low to  correspond  to  the  proof.  It  will  be 
deemed  to  have  been  so  amended  here. 
Hydraulic  Co.  v.  Boyer,  67  Ind.  236. 

The  fair  construction  of  the  arrangement 
made  for  the  restoration  of  the  ditch  Is 
that  Nash  and  Bentley  were  to  have  tbe 

fierpetual  right  to  flow  water  from  their 
ends  through  the  ditch.  There  is  no  limi- 
tation as  to  Its  duration,  and  nothing  to 
Indicate  that  It  was  merely  temporary; 
on  the  contrary,  all  the  facts  stated  point 
to  tbe  opposite  conclusion.  If  we  deem 
the  right  of  Bentley  to  have  been  created 
by  this  agreement  and  its  execution,  the 
parol  agreement  thus  acted  upon  by  the 
parties,  there  being  both  performance  and 
possesion  taken,  created,  in  equity,  a 
right  of  easement  which  became  appurte- 
nant to  the  land,  and  passed  with  It  to 
the  appellees.  Nowlln  v.  Whipple,  120  Ind. 
596.  22  N.  E.  Rep.  669:  Hodgson  v.  JefTrles, 
62  Ind.  337;  Snowden  v.  WIIus,  lU  Ind.  10; 
Robinson  v.  Thrallkill.  110  Ind.  118.  10  N. 
E.  Rep.  647;  Cook  v.  Fridgen.  45  Ga.  3.11. 

Counsel  for  the  appellants  urge  that,  un- 
der tbe  facts  of  this  case,  all  the  damages 
to  the  land  Inured  to  William  G.  H.  Bent- 
ley, who  was  the  owner  when  the  ditch 


was  closed  ap;  that  the  obstruction  was 
a  permanent  one,  and  all  damages  must 
be  recovered  in  one  action.  We  are  uu- 
willing  toglveour  adherence  to  tbe  propo- 
sition that  appellants  could  thus  force  ap- 
pellees or  their  ancestor  to  part  with  tbvlr 
right  of  drainage,  and  rely  upon  tbe  recov- 
ery of  damages.  Appellees  were  entitled 
to  the  continued  use  of  tbe  drain.  The 
right,  havlug  vested  In  them,  could  not  be 
taken  from  them  without  their  consent  or 
acquiescence.  Thev  could  maintain  this 
right  by  injunction.  3  Suth.  Dam.  SS  iKt6- 
1089:  1  Add.  Torts,  §  404.  The  wrong  done 
by  appellants  did  nut  constitute  a  mere 
trespass,  for  which  a  single  recovery  would 
suffice,  but  it  constituted  a  continuing 
nuisance,  from  which  appellees  were  enti- 
tled to  be  reUevod.ae  well  as  to  a  recovery 
of  damages.  Our  statute  (Rev.  St.  1881, 
§  289)  thus  defines  a  nuisance:  "Whatever 
is  injurious  to  health, indecent,  or  offensive 
to  the  senses,  or  an  obetmctlou  to  the  free 
use  of  property,  so  as  essentially  to  inter- 
fere with  tbe  comfortable  enjoyment  of  life 
or  property.  Is  a  nuisance,  and  tbe  subject 
of  an  action."  By  section  291  is  given, 
also,  the  right  tu  abate  it  upon  a  proper 
showing.  Wood,  Nuls.  §  13.  thus  distin- 
guishes between  a  naisance  and  a  tres- 
pass: **  A  trespass  lb  a  direct  ana  forcible 
invasion  of  one*f<  property,  producing  a 
dii-ect  had  immediate  result,  and  consist- 
ing UHually  of  a  single  act;  but  injuries  of 
this  class  [nuisances]  are  Indirect,  and  a 
consequence  of  a  wrongful  act,  and  con- 
tinuous, and  the  fact  of  tbeir  contlnuons- 
neas  is  one  of  the  main  reasons  that  make 
them  a  nniHance."  There  is  a  manifest 
distinction  between  a  wrong  of  this  char- 
acter and  the  Injury  resulting  from  the 
construction  of  some  work  by  a  city  or  a 
railroad,  wherein  all  damages  must  be  re- 
covered in  one  action.  This  distinction  Is 
recognized  lu  the  case  of  City  of  North 
Vernon  v.  VoeiSler,  103  Ind.  314,  2  N.  E. 
Rep.  821,  which  is  relied  npon  by  appel- 
lants, wherein  the  act  complained  of  is 
held  not  to  have  been  a  nuisance  at  al). 
but  a  mereease  of  negligence.  While  there 
may  be  some  difference  of  authority  upon 
the  proposition,  we  think  tbe  correct  rule 
is  that,  In  snch  a  cuse  as  this,  it  may  be 
reasonably  anticipated  that  the  wrong- 
doer will  remove  the  cause  of  Injury  rather 
than  respond  in  continued  damages,  and 
that  all  damages,  prospective  as  well  as 
present,  do  not  accrue  to  the  (>wner  of  the 
land  at  the  tlmeol  the  Interference.  Brew- 
ing Co.  V.  Compton,  (III.  Sup.)  32  N.  E. 
Rep.  693:  1  Suth.  Dam.  S§  125-127;  Stein  v. 
City  of  Lafayette,  (Ind.  App.  Case,}  83  N.  £. 
Rep.  913.  Sea  notes  to  Cooke  v.  England, 
93  Amer.  Dec.  618;  Aid  worth  v.  City  of 
Lynn,  158  Uass.  6S,  26  N.  E.  Rep.  229; 
Brown  T,  Rnilniad  Co.,  80  Mo.  457.  Since 
no  future  or  prospective  damages  could 
have  been  recovered  by  William  G.  H. 
Bentley,  It  necessarily  follows  that  they 
are  recoverable  by  the  appellees;  other- 
wise, they  could  be  recovered  by  no  one. 
Appellees*  damages  mnst  necessarily  belim- 
ited  to  the  loss  accroing  to  (hem  during 
their  ownership  of  the  property.  Thomp- 
son V.  Gibson,  7  Mees.  &  W.  456.  In  Wells 
V.  New  Haven,  etc  .  Co.,  151  Mass.  46,  23 
N.  E.  Rep.  724,  a  purchaser  of  land  Is  bold 
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entitled  to  malntftlti  ah  action  for  datn- 
agee  on  account  of  a  contlnulag  nuisance 
erected  before  beacqnlred  title  to  the  land. 
Both  the  appellants  were  active  piirtlcl- 
panta  In  closing  up  the  ditch  with  knowl- 
edge of  the  clalmci  of  Beutley,  and  both 
moat  be  held  to  respond  for  all  damagee 
resultant  therefrom.  FreatlHB  t.  Wood, 
1S2  Mam.  486.  Augaat  Stelube.  the  owner 
at  that  time,  cuntlouee  to  hold  an  inter- 
eat  In  the  land  and  its  products  under  bla 
deed  to  his  sou  .lohn.  The  doctrine  that 
one  pnrcbaalng  land  with  a  nuisance  al- 
ready upon  It  la  not  to  be  held  liable  until 
reqoeelcd  to  remove  It  Aannot  be  Invoked 
for  the  benefit  of  one  who  was  an  actor  In 
creating  the  nuisance.  1  Add.Torts.S  883; 
Ahem  V.  Steele.  115  N.  T.  203,  22  N.  E.  Rep. 
19S:  Dalay  v.  Savage,  14d  Mass.  38, 12  N. 
B.  Rep.  841 ;  Russell  v.  Brown,  63  Me.  203. 

ruder  the  facts  aa  found,  an  easement 
would  apiwar  to  have  been  created  by  Im* 
plication  la  favor  of  the  tract  retained  by 
Feraee  Beeves  when  she  conveyed  away 
the  tract  uver  which  the  drain  was  cou- 
Btructed  from  the  tract  retained  by  her, 
and  now  held  by  appellees.  The  following 
role  le  laid  down  In  Insurance  Co.  v,  Pat- 
terson, 108  Ind.  582,  2  N.  E.  Bep.  188: 
"Where,  daring  the  unity  of  title,  an  ap- 
parently permanent  and  obviousservitude 
ia  Imposed  on  one  part  ot  an  estate  In 
favor  ot  another,  which  at  tlie  time  of  the 
severance  Is  la  use,  and  Is  reasonably  nec- 
essary for  the  fair  enjoyment  of  the  other, 
then,  upon  a  severance  of  unoh  ownership, 
whether  by  voluntary  alienation  or  judi- 
cial proceedings,  therearlses  by  implication 
of  law  a  grant  or  reservation  of  the  right 
to  continue  such  use.'*  There  Is  a  differ- 
ence In  the  authorities  as  tojdstbowfar 
tbls  rale  ought  to  he  eztenaed  In  favor  of 
a  grantor  who  has  failed  to  expi-essly  re- 
Horve  any  rights  in  his  deed;  but  there  are 
many  authorities  supporting  the  doctrine 
as  enunciated  In  the  Fatteruon  Case,  as 
applicable  to  easements  such  as  this, 
which  was  apparent  and  continuous  In  Its 
character.  Railroad  Co.  v.  Jones,  50  Pa.  St. 
433;  GelbIev.Smith,(Pa.Sup.)  23  Atl.Rep. 
487i  deymoar  v.  Lewis,  13  N.  J.  Eq.  43»; 
Kelly  V.  Dunning,  4S  N.  J.  Eq.  62,  10  Atl. 
Kep.  276;  Elliott  v.  Rhett.  5  Rich.  Law, 
405;  Harwood  V.  Benton, 32  Vt.721.  Since 
coonael  have  not  discussed  this  proposi- 
tion In  their  briefs,  we  have  not  deter- 
mined the  case  upon  It,  but  simply  refer  to 
the  principle  and  some  ol  the  authorities 
thereon. 

The  appellants  assign  as  error  the  sus- 
taining of  thedemurrer  tothelrjoint  coun- 
terclaim. In  this  there  was  no  error,  for 
one  reason  at  least.  In  that  pleading  It 
Is  alleged  that  appelant  August  Stelnke 
owned  the  land  up  to  3889.  when  he  con- 
Teyed  It  to  appellant  John  by  deed.  Up 
to  this  time  John  had  no  interest  in  the 
land.  After  this  conveyance,  August  had 
none,  so  far  as  the  pleading  shows.  Their 
rights  of  action  were  therefore  several^ 
and  not  Joint;.  Jt  is  well  settled  that  a 
complaint,  to  be  good,  mast  show  a  cause 
of  action  In  (avorot  all  the  plaintiffs.  The 
same  rule  would  apply  to  a  counterclaim 
or  cross  complaint.  Berkshire  v.  Shultz, 
25  Ind.  523;  Hol»man  v.  Blbben.  100  Ind. 
340;  Harris  v,  Harris,  01  Ind.  117;  Conger. 


7.  Miller,  104  Ind.  092,  4  N.  E.  Bep.  800. 
There  was  no  error  in  overruling  the  mo- 
tion of  appellant  John  Rtelnke  asking 
the  court  to  modify  its  findings  so  as  to 
quiet  his  title  against  any  further  claims 
of  appellees.  The  motion  did  not  go  to 
the  west  ditch  alone,  but  to  both,  and  to 
this  be  was  not  entitled  In  any  event. 
Several  questions  are  suggested  as  arising 
upon  the  Introduction  ot  evidence,  but,  as 
there  Is  no  pretense  that  the  evidence  is 
In  the  record,  we  are  not  permitted  to 
consider  them.  Ahlendorf  v.  Bank,  (Ind. 
App.)  S3  N.  B.  Hep.  529.  We  have  found 
no  cause  for  reversal. 
The  lodgment  la  affirmed. 


(8  Ind.  App.  58S> 

HAVHRSTICK  v.  STATE  ex  rel.  HAVERr- 
STIGE. 

(Aivellata  Oonrt  of  Indiana.  May  IB,  1893.) 
Bastakdt-^Etidbncb— Hahmlbsb  Ehkor. 
On  trial  of  a  bastardy  case  by  the  court 
without  a  Jury  it  ia  not  reveraible  error  to  re- 
fase  dofendant's  offer  to  prove  that  the  re- 
latrix  was  "keepiog  company"  with  another 
man  near  the  time  when  the  chll<l  was  con- 
ceived, where  tJie  defendant  does  not  after- 
wards offer  proof  tending  to  show  that  she  had 
Intercourse  with  the  othev  man.  32  N.  E.  Reo. 
785,  affirmed. 

On  rehearing.  For  former  opinion,  see 
32  N.  E.  Rep.  785. 

DAVIS,  J.  We  have  carelolly  consid- 
ered the  petition  for  rehearing,  the  grant- 
ing of  which  Is  earnestly  urged  by  counsel 
for  appellant.  In  our  Investigation  of  the 
question  presented  we  haveread  tbeontlrn 
record,  and  have  closely  scrutinised  all  the 
evidence.  The  writer  Isof  theoplnlontbat 
ordinarily,  in  prosecutions  for  bastardy, 
where  the  defendant  denies  the  sexual  In- 
tercourse, It  is  competent  for  the  defend- 
ant to  introduce  testimony,  if  he  can,  to 
establish  the  fact  that  other  men  were  as- 
sociating or  keeping  company  with  the  re- 
latrlx  at  or  about  tbe  time  conception 
should  have  talcen  place.  Such  evidence 
may  or  may  not  tend  to  support  the  the- 
ory that  she  had  llllelt  Intercourse  with 
other  men,  (>f  course,  sncb  testimony 
should  be  confined  within  proper  limits, 
and  Its  effect  will  depend  on  the  circum- 
stances In  each  particular  case.  The 
overt  act  of  sexual  lutereoarse  on  the  part 
of  relatrix  and  another  man  Is  osaally 
difficult,  If  not  impossible,  to  establish  In 
behalf  of  the  defendant;  and  such  defense, 
if  relied  on,  must, of  necessity,  as  a  general 
rule,  be  supported  by  circumstantial  evl- . 
dence.  In  my  opinion,  when  the  attorney 
tor  the  defendant  In  such  case  offers  In  re- 
sponse to  a  properquestlon  to  prove  that, 
within  a  few  days  of  tbe  time  when  con- 
ception Is  claimed  by  the  relatrix  to  have 
taken  place,  she,  a  young  unmarried  wo- 
man, was  keeping  company  with  another 
man,  and  proposes.  In  the  same  conuec- 
tlon,  to  follow  it  up  with  competent  evi- 
dence tending  to  show  that  at  such  time 
she  had  sexual  intercourse  with  such 
other  man.  such  evidence  la  competent, 
and  It  Is  error  for  the  court  to  exclude 
it.  The  defendant  should  not  be  required, 
as  preliminary  to  such  proof,  to  say  tbat 
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be  woDld  follow  It  dp  with  evidence  8bow- 
iDg  tlie  overtact  of  such  intercourae.  The 
offer  to  Introdaee  eTidence  tending  to  anp- 
port  that  theory  malcea  It  competeat. 
The  weight  or  effect  of  saeh  eTtdence,  when 
Introduced.  Ib.  of  eooi*Be,for  the  trial  court 
or  Jury.  Id  thifi  case  the  trial  was  by  the 
court,  and  a  putlent  andthoruoKh  investl- 
KatioD  convinces  Da  that,  If  there  was  any 
error  in  the  adverse  rulinKS  ot  the  court 
agalost  the  defendant,  Huch  error,  under 
the  faetH  and  ctrenmatancea  diaeloaed  by 
the  record,  was  barmlesa.  The  writer 
dorses  the  original  opinion,  with  theexeep- 
tluQ  of  the  views  herein  expressed  Inconsist- 
ent therewith,  and.  subject  to  the  inodl- 
flcatiou  Indicated,  concurs  In  overruling 
petltloD  lorrebeariDg.   Petition  overruled. 


(6  iDd.  App.  600) 

WALKBB  V.  JOHNSON. 
(Appdlate  Oourt  of  Indiana.   ICay  18*  1893.) 
Breach  of  Pbohisb — Evidbscb  —  Habmlbss  Ek- 

ROK. 

In  an  action  for  breach  of  promise  of 
manlage,  who-e  it  ia  admitted  by  plaintiff  that 
she  ia  subject  tx>  epilepsy,  the  exciasion  of  evi- 
dence as  to  the  intraaity  of  her  disease  Is 
harmless  error.  83  N.  ^.  Rep.  267,  affirmed. 
Beinhard,  O.  J.>  and  Boss,  J.,  diaaenting. 

On  rehearing.  For  former  opinion*  see 

83  N.  E.  Bep.  267. 

LOTZ,  J.  Theappellant  hasfiled  a  peti- 
tion for  a  rehearing,  and  with  great  ear- 
nestneea  contends  that  the  former  opinion 
should  t>e  withdrown,  and  that  the  cause 
shall  be  reversed,  for  the  improper  ex- 
clusion of  the  proffered  evidence  of  the  wit- 
oeas  Mrs.  McCormack.  It  Is  Insisted  that 
the  trial  court  proceeded  upon  the  theory 
that  evidence  of  the  appellee's  physical 
condition  could  not  be  given  unless  fraud 
was  pleaded  as  a  detense.  It  Is  true  that 
the  record  shows  that  the  courtduring  the 
progress  of  the  trial  made  some  remarks 
to  this  effect  In  the  presence  of  the  Jury, 
bat  appellant  did  oot  object  or  except  to 
any  statement  of  this  kind  made  by  the 
court.  The  court,  however,  upon  another 
theory,  permitted  evidence  of  the  physical 
condition  of  the  appellee  to  gu  to  the  Jury, 
and  her  physical  condition  was  Itilly 
shown  by  a  number  of  witnesses.  In  re- 
viewing the  evidence,  we  do  not  see  how 
it  could  have  been  much  more  fully  shown 
upon  any  theory.  The  evidence  was  in 
the  case,  and  the  Jury  were  fully  informed 
of  ber  physical  cnuditlon.  The  theory 
upon  wblcb  it  was  admitted  la  imma- 
terial. Wben  it  was  In  evidenfe.  it  was  in 
for  all  purposes,  nnd,  If  appellant  desired 
to  have  the  Jury  to  consider  It  in  mitiga- 
tion, be  should  have  asked  the  court  to 
Instruct  the  Jury  to  that  effect.  He  made 
au  request  of  this  kind.  Indeed,  In  his 
original  brief  he  does  not  contend  that 
this  evidence  was  proper  In  mitigation, 
bat  upon  the  theory  tbat  It  bad  a  tend- 
ency to  rebut  the  probabDily  that  be 
would  make  u  promifte  to  marry  the  ap- 
pellee, knowing  her  aflQlction.  The  ter- 
rible disease  with  which  appellee  was 
aflected  was  admitted  by  her,  and  the 
K>roI(ered  evldeaoe  could  only  have  one 


purpose,— to  show  a  greater  Intensity  of 
the  ciiseaee.  Epilepsy  is  a  disease  of  that 
character  whii-h  causes  tbegreateet  apprc- 
bensiuDS  on  the  part  ol  those  so  affected 
and  their  friends.  It  is  not  ao  mach  the 
intensity  as  tbe  dread  character  of  the 
disease  Itself  that  causes  alarm.  Appellee 
freely  admitted  her  affliction, and  that  she 
suffered  Intensely  from  It  on  many  ocea- 
slous.  What  more  could  the  appellant 
ask  on  this  score?  If  tbe  Jury  failed  to 
consider  appellee's  physical  condltlcm  in 
mitigation.  It  may  have  been  becaase  the 
appellant  did  not  request  It  to  be  done. 
Tbe  eoDrt  at  no  time  made  a  ruling  that 
the  Jury  conld  not  consider  appellee's 
physical  condition  In  mitigation  of  dam- 
ages; nor  du  we  think  this  evidence  was 
proper  as  tending  to  Impeach  or  contra- 
dict ihe  appellea  When  the  material  tact 
is  admitted,  no  impeachment  or  eontra> 
diction  is  possible  concerolng  sucb  fact. 
We  still  adhere  to  our  original  opinion 
that  the  rnling  was  harmless  in  the  llgbt 
of  the  tacts  disclosed  by  the  record. 

BOSS,  .1.  I  cannot  concur  In  the  opin- 
ion overrnlinjc  motion  for  a  rebsarlng. 

BEINHARD,  C.  J.,  Is  of  the  opinion  that 
a  rehearing  sbould  be  granted  upon  the 
grouada  expressed  In  his  dissenting  opin- 
ion. 

Wind.  App.  «t2) 
BILEY  T.  WALKBEa. 
(Appdlats  Court  of  Indiana.   Ifay  1898.) 

Actios  on  Costkact— Complaint— REpuDiiTiox 

OF  COSTHACT — PLEADING  ASD  PKOOF. 

1.  In  an  action  for  breach  of  a  contract  to 
do  something  more  than  to  pay  money  It  is  not 
necessary  for  the  complaint  to  alleve  tbat  the 
damages  claimed  are  due  and  unpaid,  for  the 
damages  in  sach  case  are  not  the  primary  ob- 

S:t  of  the  contract,  bat  merdj  an  incident  of 
breacli.    Boss,  J.,  diaseiitinig. 

2.  Where  such  comi^nt  alleges  facts 
showing  that  the  defendant  has  repuoiated  the 
contract,  it  is  not  necessary  to  allege  perform- 
ance or  readiness  to  perform  on  the  part  of  the 
plaintiff.    Boss,  X,  diasenting. 

8.  Plaintiff  alleged  a  breach  by  defendant 
of  an  express  contract  to  pay  plaintiff  $20  for 
eadi  entertainment  given  by  defendant,  the 
plaistifE  behig  traveling  ag«it  fbr  such  entn^ 
tainments.  The  evidence  showed  that  certain 
third  parties  were  to  pay  $60  for  each  enter- 
tainment, of  which  snm  $20  was  to  he  paid  to 
plaintiff  and  $40  to  defendant;  and  that  de- 
fendant put  an  end  to  tbe  arrangement  br  re- 
fusing to  give  the  entertainments  aa  agreed. 
Beld,  that  the  variance  between  pleading  and 
ivoof  was  fatal  to  plalntifFs  recovetr. 

4.  The  evidence  showed  that  said  third  per- 
sons agreed  to  pay  defendant  weekly,  and  that 
they  w«re  in  arrears  when  defendant  re- 
pudiated the  contract,  and  no  excuse  for  their 
bdng  In  arrears  was  shown.  EtUi,  tbat  the 
evidence  did  not  Justi^  the  condnd<Hi  that  de- 
ffflidant's  repudiation  of  the  contract  **wBa 
without  any  just  and  sufficient  cause." 

Appeal  from  snpferior  coart,  Ifarion 
county;  N.  B.  Taylor,  Judge. 

Action  by  Amos  J.  Walker  against 
James  Wbltcomb  Blley.  Plaintiff  ob- 
tained Judgment.  Defendant  appeals. 
Beversed. 

W.  P.  Eappea,  for  appellant.  Winter  ft 
Eiam,  for  appellee. 
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liOTZ,  J.  ThiB  acMon  was  brought  by 
the  appellee  agalDSt  the  appellant  to  re- 
cover damagea  for  the  alleged  breach  o(  a 
contract.  Appellant  demorred  to  the 
eompUilnt.  His  deniurrer  wae  overruled, 
to  wbleb  he  saved  an  exception.  The 
eaoee  waa  then  put  at  iBBoe,  and  tried  by 
tbe  court.  The  court,  at  tUe  request  of 
partiee,  made  a  special  findlog  of  the  facts, 
and  stated  the  concluslonsof  law  tbereun. 
Appellant  excepted  to  tbe  first  and  tbird 
ronclnelons  of  law,  and  made  a  motion  for 
a  renlre  de  novo,  a  uotlon  for  a  new  trial 
and  in  arrest  of  Judgment,  and  for  a  iuds- 
ment  Id  his  favor  ou  tbe  special  flndlngs, 
each  of  which  motions  was  overruled,  and 
proper  exceptions  taken.  On  appeal  to 
tbe  general  term  the  judgment  of  the  spe- 
cial term  was  affirmed. 

The  complaint  reads  aa  follows:  "The 
plaintiff,  Amos  J.  Walker,  complains  of 
tbe  defendant,  James  Whiteomb  Rlley, 
and  sajB  that  heretofore,  to  wit,  on  the 
iBt  day  of  April,  1H85,  the  plaintiff  and  the 
defendant  entered  Into  a  contract  In  writ- 
ing In  partnership  In  the  giving  of  lectures 
by  said  Jameb  Whiteomb  Rlley,  whicb 
pnrtnerehlp  was  to  contluue  for  tbe  term 
of  five  years,  and  by  tbe  terms  of  which 
aald  James  Whiteomb  Rfley  was  to  devote 
hie  time  to  the  delivery  of  lectures,  and  to 
meet  all  demands  on  him  foraueb  services, 
and  the  said  Amos  J.  Walker  was  to  be 
the  busIneHS  manager  n(  said  partnerHblp, 
and  to  make  all  contracts  with  persona 
dcBlriog  lecturea  by  aald  Rlley.  The  net 
proceeds  of  soch  lectures,  rtfter  defraying 
all  expenses,  were  to  bedtvlded  equally  be- 
tween eaid  Bileyand  said  Walker  There- 
alter,  to  wit,  on  the  day  of  October, 

1889,  wbUe  the  said  partnership  was  In  lull 
force.a  contract  wan  entered  Into  between 
the  platntin  and  the  defendant  on  the  one 
part  and  Edgar  W.  Nye  and  Jamee  B. 
Fond  on  tbe  other  part,  whereby  It  waB 
agreed  that  said  Rlley  should  be  engaged 
by  Raid  Nye  and  Pond  to  give  public  read- 
ings in  conjunction  with  said  Nye  in  such 
cities  and  townsln  the  United  States  and 
Canada  as  said  Nye  and  Pond  should  se- 
lect; such  readings  not  to  exceed  six  (6) 
pobllc  appearances  In  each  week,  nor  to  be 
leRB  than  tonr,and  to  b^n  not  later  than 
the  22d  of  October.  18R9,  and  to  contlnoe 
nntil  the  let  of  April,  1890,  except  the  week 
known  as  "  Holiday  Week  "  from  Decem- 
ber 24  to  December  29, 1H89,  which  was  to 
be  optional  with  eaidNyeand  Pond.  It 
was  farther  agreed  that  said  Rlley  should 
not  appear  in  public  nnder  any  other  aas- 
pices  than  thorn  of  said  Nye  and  Pond 
daring  said  term,  without  the  written 
consent  of  said  Nye  and  Pond;  that  In 
ease  of  the  serious  illness  of  said  Nye  or 
Bilcy  the  Raid  agreement  should  not  be  en- 
forced during  such  inability;  and  that  tbe 
management  of  such  entertalumt-nts 
flbonld  b«  exclusively  under  the  control  of 
said  Pond.  In  consideration  of  the  serv- 
ices to  be  rendered  by  said  Rlley  as  provid- 
ed by  the  said  contract,  said  Nye  and 
Pond  undertook  and  agreed  to  pay  said 
Rtley  the  sum  of  $60  for  each  public  enter- 
tainment wblch  ahould  be  given,  and  all 
traveling  expenaea,  Inclodlng  sleeping-car 
fare,  payments  to  be  made  at  the  end  of 
each  week.  And  said  Rll^,  at  tbe  time  of 
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making  said  contract,  and  as  a  part  there- 
of. In  consideration  of  tbe  said  contract 
of  partnerabip  herelobefore  mentioned, 
then  existing  between  him  and  said  Walk- 
er, and  of  the  assent  of  said  Walker  to  said 
contract  with  said  Nye  and  Pond,  which 
assent  tbe  said  Walker  then  and  there 
gave,  undertook,  promised,  and  agreed  tu 
pay  to  said  Walker  oue-tblrd  of  the  Bald 
sum  of  sixty  dollars  for  each  entertain- 
ment, which,  as  aforesaid,  was  agreed  to 
be  paid  toaaid  Riley  by  aald  Nye  and  Poud ; 
and  at  the  same  tlme,and  as  a  part  of  the 
same  arrangement,  and  In  consideration 
of  the  agreement  aforesaid  of  said  Rlley  to 
give  public  readings  under  tbe  auspices  of 
aald  Nye  and  Pond,  said  Nye  ana  Pond 
undertook  and  agreed  to  pay  said  Walker 
the  sum  of  fSO  a  week  during  the  entire 
term  to  which  said  contract  was  to  ex- 
tend, for  services  to  be  rendered  by  him  as 
traveling  agent.  Plaintiff  avers  that,  up- 
on said  contract  being  entered  into,  said 
Nye  and  Pond  selected  the  cities  In  the 
United  States  and  Canada  at  which  euch 
public  readings  were  to  be  givun,  and 
made  oat  a  schedule  thereof,  extending  to 
the  let  day  of  April,  1890,  and  embracing 
entertainments  to  be  given  at  the  elUes  so 
selected. from  day  to  day, from  the 229  day 
of  October,  1889,  to  the  1st  day  of  April, 
1890.  And  thereupon  all  parties  to  theeald 
contract  entered  upon  the  execution  there- 
of; the  said  Biley  appearing  and  giving 
public  readings  at  tbe  dates  and  places 
named  In  sncb  schedule,  and  the  plaintiff 
acting  as  traveling  agent,  as  ha  had  nn- 
dertakentodo;  and  thesaldNyeaodPond 
paytngto  said  Rlley  his  traveling  expenses 
and  the  sum  of  $60  for  each  reading  by 
him  given,  and  to  this  plaintiff  the  sum  of 
$50  per  week  for  his  services  as  traveling 
agent,  on  they  had  agreed  to  do;  and  said 
Riley  paying  over  to  this  plaintiff  one 
third  of  snld  snm  ol$60for  each  entertain- 
ment. In  all  respects  according  to  the 
terms  of  said  contract.  And  the  plaintiff 
avers  that  he  and  the  said  Nye  and  Pond 
fully  performed  said  contract  In  reepect  of 
all  the  obllgatiuus  to  be  pftformed  by 
them  thereunder.  But  plaintiff  avers  that 
said  Rlley  failed  and  reused  to  perform 
the  said  contract  In  thin  reepect,  to  wit: 
On  January  17, 1890,  at  Madison,  Wiscon- 
sin, and  on  the  day  of   ,  1890. 

at  ,  which  dtlea  had  been  selected  by 

said  Nye  and  Pond  for  public  readings  to 
be  given  by  said  Blley  at  the  said  dates 
respectively,  and  which  were  embraced 
In  the  schedule  adopted  by  thbm.aa  here- 
inbefore stated,  said  Rtley,  without  any 
Just  causA  for  so  doing,  failed  and  refused 
tu  read  or  take  any  part  In  the  entertain- 
ments Bchednled  aa  aforusaid  to  be  given 
at  said  placea  at  said  dates,  by  reason  of 
which  such  entertainments  could  not  t>e 
given;  and  afterwards,  to  wit,  on  the 
30tb  day  of  January.  1890,  said  Riley, 
without  any  Jnat  cause  or  sufficient  reason 
for  so  doing,  announced  to  plaintiff  and 
to  said  Nye  and  Pond  that  he  would  not 
appear  at  any  of  theentertalnmente  which 
remained  to  beglven  In  thefutnre  t>etween 
that  date  and  the  Ist  day  of  April,  1890. 
and  thathe  would  not  give  any  more  pub- 
lic readings  undersold  contract, or  further 
perform  tbe  same  In  any  woy,  whereupon 
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satd  Nye  and  Fond  abaadoned  the  giving 
of  any  lartber  entertainments  under  aald 
contract  In  eonjnnetlon  with  said  Bllpy, 
and  dlBcbarxed  the  said  plalotlB  trom 
their  employ  aa  traveling  agent;  all  uf 
which  was  done  solely  on  account  of  the 
relasal  aforesaid  of  said  Riley  to  perform 
flflld  contract  In  any  way;  nor  did  said 
Riley  thereafter  further  perform  the  said 
pontraet  In  anyway.  Plaintiff  avers  that 
the  following  cities  In  the  United  States 
and  British  Columbia  had  been  selected  by 
said  Nye  and  Pond,  and  included  In  the 
Mhednle  aforesaid  as  places  at  which  pnh- 
llc  readings  wonld  be  given  under  said 
contract  by  said  Riley  In  conjunction  with 
said  Nye  between  the  80th  day  of  January, 
iseo,  and  the  let  day  of  April.  1890.  and  the 
date  of  the  entertainment  at  each  city,  as 
fixed  In  said  sehedale,  being  stated  below* 
opposite  the  name  of  such  city."  Then 
follows  a  schedule  of  the  time  and  place  of 
entertainments.  Following  the  schedule 
Is  the  prayer,  which  Is  in  these  wordSf 
rls.:  "Wherefore  plaintiff  says  he  has  sus- 
tttloed  damages  In  the  sum  of  oue  thou- 
sand doUara^Tor  which  be  demands  Judg- 
ment." 

Appellant  asserts  that  the  case  made  by 

the  complaint  Is  one  for  a  money  de- 
mand upon  an  express  contract,  and  as 
such  It  la  wanting  In  an  averment  that 
the  claim  Is  due  aud  unpaid.  If  the  prem- 
ises be  true,  the  conclusion  necessarily 
followa,  for  It  is  well  settled  that  in  a 
salt  for  a  money  demand  upon  contract, 
express  or  Implied,  the  complaint  must 
show  In  some  manner  that  the  claim,  or 
some  part  thereof.  Is  due  and  unpaid. 
Goodmau  v.  Qordon,  87  Ind.  128;  Pace  v. 
Grove.  26  Ind.  26;  Howorth  v.  Scnrce,  29 
iDd.  278;  Seldonrldge  v.  Conimbie,  32  Ind. 
ai&;  Green  v.  Lunthaln,  49  led.  139.  The 
reason  for  the  rule  la  that  In  every  action 
to  recover  damages  for  the  breach  of  a 
contract,  the  breach  must  be  averred 
either  In  direct  terms  or  by  the  statement 
of  facts  from  which  it  is  necessarily  In- 
ferred. It  is  esHeiitial,  not  only  to  show 
a  breach,  but  a  contlnnatlon  of  the 
biwach;  and  In  certain  kinds  of  eases  this 
can  be  fully  done  by  the  use  of  the  term 
**due  nnd  unpaid.**  If  the  obligation  of  a 
contract  he  to  pay  money  simply  at  a  cer- 
tulu  time,  and  Is  Independent  of  any  other 
cunditlon,  then  an  allegation  that  the  de- 
fendant failed  to  pay  It  when  U  became 
dne  snffldently  shows  the  breach,  but, 
standing  alone,  does  not  make  the  com- 
plaint good,  for  after  the  breach  payment 
may  have  been  made;  hot  the  words 
"due  and  unpaid"  fully  abunr  the  right  of 
action.  If  ttie  atlpulatlonn  of  a  contract 
require  somethlug  mure  to  be  done  than 
simply  to  pay  money,— -that  Is,  If  tine 
party  agree  to  do  or  refrain  from  doing 
certain  things,— then  upon  a  breach  It  la 
not  necessary  to  allege  that  the  damages 
are  dne  and  unpaid,  for  the  damages  are 
not  the  primary  object  of  the  contract, 
but  merely  an  Incident  that  flows  from 
the  breach,  and  are  unliquidated  in 
amount.  The  contract  declared  upon  in 
the  complaint  falls  within  this  latter 
clans.  Harman  v.  Moore,  112  Ind.  221,  ^S 
N.  E.  Rep.  718;  Catterlln  v.  Armstrong,  101 
Ind.  SB6;  Kent  v.  CantraU.  44  Ind.  4SS. 


(Znd. 

By  the  terms  of  the  contract  the  appel- 
lee la  required  to  do  something  more  than 
receive  money,  and  the  appellant  is  re- 
quired to  do  something  more  than  merely 
to  pay  money.  The  purpose  to  be  ac- 
cnmpllshed  by  thecontra::t  la  to  give  en- 
tertainments for  the  amusement  of  the 
public.  Appellee  agreed  to  act  as  tbe 
traveling  agent,  Pond  as  the  business 
manager,  and  Nye  and  Riley  as  tbe  chief 
actors  tor  the  combination.  A  travelinic 
agent  or  business  manager  might  be  sub- 
stituted, but.  If  either  Nye  or  Riley  re> 
fused  to  perform,  the  combinstion  would 
be  broken,  and,  to  use  a  homely  but  ex- 
preealve  phrase,  "the  show  coold  not  go 
on. "  Nye  and  Pond  did  not  agree  to  pay 
Riley  $60  for  each  entertainment, as  stated 
in  ■ehedule,  at  all  events,  nor  did  they 
agree  to  pay  Walker  f  20  for  each  enter- 
tainment, at  all  events,  hnt  each  of  these 
stlpalatlons  depended  upon  certain  con- 
tingencies. The  contract  expressly  pro- 
vides against  sickness  and  inahillty. 
The  law  raises  other  contingencies  that 
would  defeat  a  recovery  in  the  event  of  a 
breach.  It  might  be  advantageous  lo  all 
the  parties  to  be  released  from  the  con- 
tract, and,  if  they  could  obtain  employ- 
ment In  the  same  line  for  better  compen- 
sation, no  obligation  to  pay  unythlus 
would  exist.  We  think  the  complaint  not 
open  to  this  objection. 

Another  objection  urged  against  tbe 
complaint  is  that  It  does  not  allege  per- 
formance or  willingness  to  perform  the 
contract  on  plaintiff's  part.  There  Is  an 
allegation  that  the  "plaintiff,  Nye,  and 
Pond  fully  performed  said  contract  In 
respect  to  all  tbe  obligations  to  be  per- 
formed by  them  thereunder."  Tbla  alle- 
gation must  be  taken  in  connection  with 
tbe  other  allegations,  which  shew  that 
the  contract  was  never  fully  performed  by 
any  of  the  contracting  parties.  There  la 
another  allegation,  however,  which  shows 
that  the  appellant,  "without  any  Just 
cause  or  suflQcient  reason  for  eo  doing,  an- 
nounced to  the  plulutin,  Nye,  and  Pond 
that  he  would  not  nppear  at  any  more 
entertainments  to  be  given  under  tbe  con- 
tract, or  farther  perform  the  same  In  any 
way,  •  •  •  nor  dirt  said  Riley  there- 
after perform  the  said  contract  In  any 
way."  It  la  unnecessary  to  allege  per- 
formance or  readiness  to  perform  on  tbe 
part  of  the  plaintiff,  where  it  is  shown 
that  the  defendant  has  repudiated  the 
contract,  or  affirmatively  refused  to  per- 
form, or  denies  liability  under  it.  Floyd 
v.Maddax,«Hlnd.  124;  Mathls  v. Thomas, 
101  Ind.  119;  Skehan  v.  Bummsl,  134  ind. 
847,  24  N.  E.  Rep.  1089:  Insurance  Co.. 
V.  Hinesley.  75  Tnd.  1.  We  think  the  de- 
murrer waa  pnjpprly  overruled. 

The  special  hndliigs  am  unnecesaarlly 
prolix,  and  contain  a  great  deal  of  tbe  ev- 
idence, and  are  unfortunate  In  not  deAn- 
Ing  the  exact  terms  of  the  contract.  Tbe 
rlghta  of  the  parties  muet  be  measured  by 
their  pleadings  and  their  proof.  We  de- 
sire to  CRll  attention  to  each.  Thecom- 
plaint  charges  the  breach  of  two  stipula- 
tions of  the  contract,  made  for  the  bene- 
fit of  the  appellee,  resulting  from  the  fail- 
ure of  the  appellant  to  perform  the  con- 
tract on  hlfl  part.  Tbe  first  is  tbe  failure  of 
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BIley  topayblm  f20IOFeBcb  rvmatnlDgeD- 
tertalnment  as  per  Kbednle;  and  tbe  sec- 
ond, the  failure  ot  Nye  and  Pood  to  pay 
him  $00  per  week  for  the  remaining  time. 
£ach  of  these  promises  la  an  exprefls,  and 
not  an  implied,  one.   We  think  it  appar- 
ent from  the  cundnct  of  the  parties  as 
fooud  by  tbe  conrt  that  they  were  all 
working  noderan  ajcreement  for  tbe  giv- 
ing of  the  entertainments  at  the  tlmss 
and  places  flxed  by  the  schedale.   We  will 
not  attempt  to  set  out  the  findloga,  or  the 
snbstance  thereof,  but  will  call  attention 
to  a  few  of  the  aallent  points.   It  appears 
that  tbe  first  memorandum  of  the  con- 
tract was  made  by  appellant's  agent,  and 
aent  to  tbe  appellee,  accompanied  by  a 
letter  of  explanation.  This  memorandum 
waa  Dever  signed.   A  second  memoran- 
dum was  prepared  by  appellee  and  Pond, 
Thla  second  memorandum   was  never 
signed,  becaaee  all  the  parties  were  never 
together  at  one  place  nnd  time.   In  nei- 
xher  tbe  first  unsigned  memorundum  nor 
tbe  accompanying  letter  is  there  an  ex- 
press atlpnlatlon  that  Blley  Bbonld  pay 
Walker  920  per  each  entertainment.  If  it 
can  be  Inferred  from  this  raeuoraudum 
tbat  any  such  obligation  rested  upon  Ri- 
ley it  is  an  implied,  and  noi;  an  express, 
one.   In  the  second  uualened  memoran- 
dnra  it  is  expressly  stipulated  tbat  Nye 
and  Pond  are  to  pay  Walker  the  $'20  for 
eacb  entertainment,  and  not  Riley.  Nor 
fa  tbereanychingin  tbeflndlnK  totbeeffect 
tbat  Riley   ever  expressly  promised  to 
pay  Walker  anything.    It  is  true  that 
Walker  surrendered  bis  in  teres  tin  thepart- 
ppnibip  contract,  but  eo  did  BUey.  Nye 
and  Pond  were  desirous  of  obtaining 
tbeir  services,  and  to  bavethf*  partnership 
contract  abandoned.     Blley  consented 
that  Walker  staoalct  bare  920  of  the  960  to 
Im  paid  him  foreHch  entertainment.  Thla 
was  merely  permissive  on  bis  part.  He 
did  not  promise  expressly  or  impliedly  to 
pay  It.   If  Riley  refused  to  perform  his 
part  of  the  contrsct,  and  his  refusal  neces- 
sarily malted  In  a  breach  of  the  attpula* 
tlons  made  for  tbe  beneBt  of  Walker,  we 
think  Riley  would  be  liable  to  respond  for 
tbe  damages  sustained,  but  this  obliga- 
tion Is  oue  raised  by  law.nndnotone  tbat 
arisesfrom  anexpressprumise.  Thecourt 
stated  concluttions  of  law  upon  the  (acts 
foond:   "First.  That  the  plaintiff  Is  enti- 
tled to  recover  from  the  defendant  the 
Mum  of  9Ht'0.  with  Interest  from  thelstday 
of  April,  1S90,  at  the  rate  of  six  per  cent, 
per  annnm,  as  the  damages  suatalned  by 
him  by  reason  of  tbe  breach  of  snld  con- 
tract by  the  defendant  as  aforesaid.  Sec- 
ond. That  the  plaintiff  is  not  entitled  to 
recover  anything  as  damages  for  the  loss 
of  his  employment  by  Nye  and  Pond  as 
manager  as  aforesaid.  Third.  That  th^ 
plaintiff  should   have  Judgment  against 
the  defendant  for  nine  hundred  and  tblrty- 
nliie  dollars  and  forty  cen  ts. "  Granting 
that  the  findings  in  all  other  respects  en- 
title tbe  plaintiff  to  a  recovery,  we  think 
there  Is  a  variance  between  thefactsfound 
aod  the  allegatlou  of  tbe  complaint,  and 
tbat  the  flrat  conelDalon  ot  law  should 
ba  ve  been  tor  the  defendant.   Aa  no  cross 
errora  are  assigned,  It  la  not  necessary  for 
us  to  determine  tbe  correctaeaa  of  tbe  sec- 


ond BondQBlon.  The  plabi tiff  ba vlns 
stated  bl3  cauae  of  action  to  be  the  breach 
of  an  express  contract,  he  cannot  recover 
upon  a  differeut  state  of  facts  from  tbat 
alleged  In  the  complaint:  tbe  variance  la 
fatal,  and  no  recovery  t-an  follow.  There 
is  a  failure  of  proof.  City  of  Huntington 
T.  Mendenhall,  78  Ind.  460.  It  has  often 
neen  held  that  the  plaintiff  must  recover 
secundum  allegata  et  probata  or  not  at 
alU  Railway  Co.  t.  Wynant,  100  Ind.  160. 
In  the  case  of  Arniacost  v.  Tjindley,  316 
Ind.  295-298,  10  N.  E.  Rep.  138,  It  was  said 
that**  a  party  who  bases  his  right  of  re- 
covery upon  tbe  breach  of  an  express  spe- 
cial contract  cannot  recover  upon  proof 
of  a  bruach  of  an  Implied  contract,  or  tbe 
failure  to  perform  a  legal  duty.  Nor  can 
there  be  a  recovery  where  "^heactlon  Is  up- 
on an  implied  contract  if  the  evidence  dis- 
close tbe  breach  of  a  apecial  contract." 
See.  also,  Bartlett  v.  Railway  Co.,  04  lud. 
287.  and  eases  cited.  There  is  another  ob- 
jection to  tbe  conclusions  of  law.  Tbe 
findings  show  that  on  theSlst  day  of  Jan- 
nary  the  defendant  refused  "to'  proceed 
any  farther  In  tbe  execution  of  said  con- 
tract, or  in  taking  part  In  any  of  the  en- 
tertainments yet  remaining  to  be  given  at 
the  time  and  places  mentioned  in  said 
schedule.  Snch  refusal  was  without  any 
Just  and  sufficient  canae.  •  *  *  Ten  eii- 
tertalnmentB  had  been  given  from  Janua- 
ry 18tb  to  and  Inclualng  January  30tb, 
for  which  payment  had  not  been  made  to 
the  defendant  at  the  time  of  his  refusal  to 
proceed  further  in  the  giving  of  said  en- 
tertainments, as  hereinbefore  stated ;  and 
theamoantdne  dt^fendant  on  at'cuuiit  of 
such  entertainments  was  retained  hy  Nye 
and  Pond,  who  claimed  to  bavesnatalned 
damages,  by  reason  of  defendant's  refusal, 
largely  In  excess  of  nald  amoont."  No 
fact  Is  found  from  which  the  conclusion 
can  be  drawn  that  the  defendant's  refusal 
"was  without  any  Just  and  sufficient 
cause."  If  n  party  la  excused  from  per- 
forming his  contract.  It  Is  the  law  that 
eTcnses  him ;  nnd  if  be  la  not  ezenaed.  It  is 
the  law  that  enforces  performance.  The 
law  springs  from  tbe  facts,  and  whether  a 
party  la  excused  or  not  can  only  be  deter- 
mined from  the  facts.  When  the  facts  tire 
not  found.  It  is  fpipqsslble  to  determine 
whether  or  not  a  party  Is  excused  from 
performing  bis  contract.  In  the  absence 
of  such  facts,  it  is  not  proper  to  draw  tbe 
legal  Ronclualon  thatthe  defendant's  rcAas- 
al  was  without  snfflcleot  canae.  But  we 
have,  here  a  fact  found  which  of  Itaelf  over- 
throws this  legal  conclusion,  Nye  and 
Pond  bad  not  paid  Riley  for  10  entertain- 
ments given  from  January  18tb  to  Janua- 
ry 30th,  amounting  to  9^00,  when  the  con- 
tract required  them  to  pay  weekly.  It 
may  have  beeo  that  Rilety  did  not  want 
tbe  money,  and  excused  them  from  paying 
weekly ;  but.  tl  so,  there  Is  nothing  in  the 
findings  to  ahow  It.  Tbe  findings  show 
a  breach  of  the  contract  on  their  part, — 
Nye  and  Pond,  -and  do  not  show  any  ex- 
cuse for  the  breach.  It  may  be  said  tbat 
Walker  la  not  responsible  for  tbe  failure  of 
Nye  and  Pond,  but  appellee's  complaint 
contradicts  this  theory,  for  be  alleges  per- 
formance or  willingness  to  on  their  part. 
Suppose  tbat.  Instead  of  Bil«y  refoslnjc 
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to  perTorm,  It  had  been  Njre.  Woold  It  be 
eonteiided  that  Riley  ahoDld.  notwltta- 
Btaudinj;,  pay  the  plalntltt  f  20  tnr  each  re- 
maioliiK  entertiainment?  Surely  bis  rem- 
edy would  hare  been  agalOBt  Nye.  To  en- 
title the  plaintiff  to  a  recovery  in  this  case, 
be  must  ootonlyHbowa  performance  or 
wllllngneflB  to  perform  on  tats  part,  bat 
also  on  the  part  of  Nye  and  Fond.  The 
flndlngB  Bbow  that  the  first  breach  was 
on  the  part  of  Nye  and  Pen 0,  and  nu  ex- 
cuse for  the  breach  Is  shown.  Looklngin- 
to  the  record  otthl«case,  wethink  the  ends 
of  Justice  will  be  best  subserved  by  revers- 
ing the  cause,  with  Instructions  to  the 
lower  court  to  sustain  the  motion  for  a 
new  trial. 

ROSS,  J.,  (dissentlns-)  While  I  cannot 
concur  in  the  opinion  of  the  majority  of 
thecunrt  that  the  complaint  Is  sufficient, 
I  do  concur  In  the  opinion  that  the  facts 
found  did  not  warrant  the  conclosions  of 
the  court  in  favor  of  appellee. 


(6  iQd.  App.  BIO) 

VAN  AUEEN  t.  HOOK  et  aL  (No.  860.) 
CAro^late  Goort  of  Indiana.  May  10,  1898.) 
Appbal  — Jduomisxt  or  Coiintx  Couuissi oners. 

Under  Rev.  St.  1881.  8S  5772,  5773. 
which  allow  any  aggrieved  person  to  appeal  to 
the  circuit  court  from  any  decision  of  the  coun- 

ScommiBsioDers,  on  filing  affidavit  and  bond, 
e  Sling  of  a  single  affidavit  and  bond 
for  an  aj^ieal  from  a  joint  judgment  in  favor 
of  seven  claimants  against  the  county  la  not 
such  a  compliance  wiui  Hie  atatnte  as  will  en- 
tltUs  the  appellant  to  a  review  of  the  case 
by  the  circuit  court,  where  the  commlsBlonera, 
instead  of  rendering  a  joint  Jndgment,  allowed 
the  account  of  each  claimant  separately. 

Appeal  from  circuit  court.  Noble  conn- 
ty;  J.  W.  Adair,  Jud^ce. 

Claims  by  Jacob  M.  Hook  and  others  for 
services  rendered  to  De  Kalb  county. 
Their  claims  were  allowed.  Calvin  E. 
Van  Auken.  a  taxpayer  of  said  county, 
appealed  to  the  circuit  court.  From  an  or. 
der  of  the  circnlt  court  allowing  the  claims 
to  be  docketed  separately,  and  dismisslne 
V^an  Auken's  appeal,  he  appeals.  Affirmed. 

H.  O.  Zimmermnn  and  Woodbnll  ft 
Brown,  for  appellant.  W.  L.  Penfleld,  for 

appellees. 

ROSS,  J.  Thlala  an  appeal  from  sepa- 
rate allowanem  made  by  the  board  of 
conimlsHioneni  of  De  Kalb  county,  Ind., 
to  the  appellees,  seven  in  number.  At  the 
September  term,  1891,  of  the  commlsBlnn- 
ers'  court,  each  of  the  appellees  filed  a  sep- 
arate acc<iunt  aKainst  De  Kalb  county 
for  services  rendered,  at  the  Instance  of 
the  board  of  commissioners,  on  public 
ditches  in  said  county,  which  acconnts 
were  duly  allowed  by  said  hoard  at  said 
term.  Several  days  after  the  allowance 
of  said  olalms  the  appellant  filed  with  the 
auditor  of  De  Kalb  coanty  his  affidavit, 
in  which  he  deposed  that  he  was  a  tax- 
payer of  De  Kalb  county,  and,  as  sucb, 
was  Interested  In  all  orders  made  by  the 
board  of  commlsaioners  of  said  county, 
taking  money  ont  of  f  he  county  treasury ; 
that  as  snch  taxpayer  he  was  Interested 
In  and  aggrieved  by  the  order  of  the  board 


allowtng:  said  clalme.  He  prayed  hn  ap- 
peal from  the  order  of  the  board  tu  the  De 
Kalb  circnlt  court,  and  filed  an  appeal 
bond  In  the  sum  of  $100,  which  was  ap- 
proved by  the  auditor.  In  the  circuit 
court  the  appellees  appeared  specially. and 
separately  moved  to  diemlaa  the  appeal 
for  the  reason  that  said  appeal  waa  with- 
out authority  of  law,  and  without  suffl- 
cleut  affidavit  and  bond,  and  for  the  fur- 
ther reasou  that  each  claim  was  a  sepa- 
rate and  distinct  claim  against  De  Kalb 
county.  Theve  motions  were  overruled 
by  the  court,  and  thereupon  each  of  the 
appellees  filed  his  separate  motion  and 
affidavit  for  change  of  venue  from  the 
county,  wbteb  was  granted,  and  the  cause 
sent  to  the  Noble  circnlt  court.  In  the 
Noble  circuit  court  the  appellees  each  filed 
his  separate  motion  to  sepnrate  and 
docket  separately  each  ofthelreald  claims, 
and  also  filed  their  separate  motions  to 
dismiss  sold  appeal,  both  of  which  mo- 
tions were  sustained  by  the  court,  to 
which  rulings  the  appellant  excepted,  and 
these  rnllugs  are  the  basis  for  the  errora 
assigned  In  this  court. 

Section  6772,  Rev.  St.  1881,  provides  that 
"from  any  decision  of  such  commlasioaers 
there  shall  be  allowed  an  appeal  to  the 
circuit  court  by  any  person  aggrieved; 
but,  if  such  person  shall  not  be  a  party  to 
the  proceeding,  such  appeal  ahall  not  be 
allowed  unless  he  shall  file,  In  the  office  ut 
the  county  auditor,  his  affidavit,  setting 
forth  that  he  has  an  interest  In  the  mat- 
ter decided,  and  that  he  is  aggrieved  by 
Bucb  decision,  alleging  explicitly  the  na- 
ture of  bis  IntereHt."  And  section  5778 
provides:  "Such  appeal  shall  be  taken 
within  thirty  days  after  the  time  auch  de- 
clsfon  waa  made,  by  the  appellant  filing 
with  the  county  auditor  a  bond,  with  anf- 
ficlent  penalty  and  sureties,  to  be  ap- 
proved by  eald  auditor,  with  coudltlon 
for  the  due  prosecution  of  such  appeal 
and  the  payment  of  all  costs,  If  thu  same 
shall  be  adjudged  agalnetsald  appellant.* 
It  will  be  seen  from  the  provisions  of  sec- 
tion 5772  that,  If  the  person  appealing  la 
not  a  party  to  the  proceedings.  In  order 
to  appeal  he  most  file  an  affidavit  meetInK 
the  requirements  of  the  statute.  In  this 
case  each  of  the  appellees  filed  a  separata 
and  dlatlDct  claim,  In  no  way  connected 
one  with  the  other,  and  the  board  of  coro- 
mlHslnners  made  a  separate  allowance  to 
each  of  the  appellees.  In  order,  there- 
fore, that  the  appellant  could  take  an  ap- 
peal from  the  allowance  of  any  on*^  of  the 
claims,  he  must  have  made  and  filed  the 
necessary  affidavit  and  bond  required  by 
the  statute.  The  separate  allowance  to 
each  of  theappellees  was  Intact  thatmany 
separate  decislous,  and  must  be  appealed 
from  separately.  The  apitellant  filed  but 
one  affidavit  and  one  bond,  and  perfected 
but  one  appeal,  and  that  from  a  Joint 
Judgment,  while  the  record  shows  sepa- 
rate Judgments  in  favor  of  each  of  the  ap- 
pellees. The  appellant  did  not  file  such 
affidavit  and  bond  In  each  case  as  the  law 
requires.  The  ruling  on  tbemotinn  to  dis- 
miss the  appeal  la  the  only  question  of  Im- 
portance presented  In  this  court,  and,  In- 
asmuch as  the  court  below  committed  no 
error  In  dismissing  the  appeal,  Interme- 
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dlate  errore,  II  tbere  were  any,  were  barm- 
1«B8.  We  find  no  errur  in  the  record  for 
which  the  Judsment  of  the  lower  court 
Bboald  be  reversed.  Judgment  afflrmed. 

DAVIS,  J.,  (concurrioB  Hpecially.)  The 
theory  un  which  the  appeal  was  taken 
appears  to  hare  been  tbut  the  aeveral  al- 
lowances constitute  one  deelaion  only. 
This  poettlon  la  not  tenable.  The  allow- 
ance ID  favor  of  each  party  waaa  separate 
decision.  In  order  to  review  such  deci- 
sious,  a  separate  appeal  should  have  been 
proaecntcd  from  each  allowance.  This,  it 
is  true,  could  bave  been  done  through  one 
affidavit  and  one  bond,  properly  worded 
and  conditioned,  showing  an  Intention  to 
appeal  from  the  allowance  so  made  In 
favnr  of  each  appellee  la  said  order.  The 
defects  could,  and  perhaps  would,  have 
been  corrected  on  proper  appllcatlou  in 
the  trial  court,  bat,  as  no  such  request 
was  made,  there  was  no  error,  for  reasons 
stated.  In  the  rulingR  of  the  court  below. 
With  these  obserratluns,  1  concar  In  the 
principal  opinion. 


(6  Ind.  App.  700) 

VAN  AUKEN  v.  RAINIBB.   (No.  851.) 
(Appellate  Court  of  Indiana.  May  26.  1883.) 

Appeal  from  drcuit  court.  Noble  county;  J. 
W.  Adair,  Judge. 

Claim  by  Bttod  Rainier  for  services  rendered 
to  De  Kalb  county,  which  was  allowed.  Calvin 
B.  Van  Anken,  a  taxpayer  of  said  county,  ap- 
pealed to  the  drcuit  court.  From  an  order  of 
the  drcuit  court  dismissing  Van  Anken'a  appeal, 
he  SMieals.  Affirmed. 

H.  G.  Zimmerman  and  Woodholl  &  Brown, 
tor  appellant.   W.  L.  Peafield,  for  appellee. 

ROSS,  J.  The  record  in  this  ciuse,  and  the 
anestions  presented,  are  the  same  as  in  canse 
Ko.  850,  (Van  Anken  v.  Hook,  84  N.  B.  Rep. 
104,)  decided  at  the  November  term,  and  upon 
the  authority  of  that  case  the  Judgment  ren- 
Oani  in  this  case  must  be  affirmed. 

Judgment  affirmed. 


W  Ind.  App.  614) 

PBOPLErS  MOT.  BEN.  SOa  v.  WEBNHR. 
(Appellata  Omrt  of  Indiana.    May  10^  1883.) 

HuTi'AL  Brvbfit  In-suhascb— Jcdgmrxt. 
The  by-IawB  of  a  mntnal  braeflt  Insur- 
ance company  provided  that  losses  should  be 
paid  by  bimonthly  assessments,  tiiat  each  loss 
should  be  payable  pro  rata  out  of  the  next  as- 
sessmrat  after  proof  of  death,  or  if  the  daim 
were  contested,  and  Judgment  recovered  against 
the  company  thereon,  me  judgment  should  he 
paid  pro  rata  out  of  the  assessment  next  after 
its  rendition.  A  claim  having  been  contested 
and  reduced  to  Judgment  in  another  state,  suit 
was  brought  on  the  judgment.  Hdd,  that  the 
facta  tbfit  the  pro  rata  share  of  the  it«!tessment 
next  after  the  Judgment  would  amount  to  less 
than  the  judgment,  and  that  the  company  bad 
disputed  the  daim,  believing  it  to  be  unjust, 
consdtuted  no  reason  for  not  paying  the  judg- 
ment  in  fall,  duce  the  extent  of  the  company^s 
liability  was  determined  by  the  judgment. 

Appeal  from  cii*cuit  court.  Elkhart 
county;  J.  M.  Vanfleet,  JndKv. 

Action  by  Frederlcka  Werner,  admlnia- 
tratrtx,  against  the  People's  Mutual  Bene- 
fit Society.  Plaintiff  obtained  Jadsment. 
Defendant  appeals.  Afflrmed. 


J.  H,  Paker,  Francis  Bafcer,  and  Hob-> 
bell  ft  Conley,  for  appellant.  K.  C. 
Dodge,  for  app^lee. 

KEINHARD,  C.  J.  The  appellee  sued 
tbeappellant  in  the  court  below  on  a  Jadg- 
metit  recovered  in  the  circuit  court  of  Wilt 
connty,  III.,  for  91,000  and  costs.  The 
court  below  sustained  a  demurrer  to  the 
special  and  sole  answer  of  the  appellant, 
and  rendered  judfcment  turthe  apiiellee  for 
the  full  amount  of  her  claim.  The  sluf^Ie 
questluu  presented  fur  our  consideration 
is  that  of  the  Rufficleocy  of  the  answer. 
The  appellant  Is  a  life  insurance  corpora- 
tion organised  under  the  laws  of  the  state 
of  Indiana,  where  It  exists  and  carrlea  on 
its  corporate  busluees  of  life  Insnranceon 
the  mutual  or  aBsessment  plan.  See  act 
approved  March  9, 18SS,  (Elliott's  Sopp. 
§970.)  The  answer  avers,  among  other 
things,  that  the  Judgment  declared  upon 
was  recovered  on  an  Insurance  policy  or 
certificate  which  is  copied  into  the  answer 
at  lenglh.  One  of  the  printed  conditions 
of  said  policy  Is  as  follows:  "(11)  That 
this  society  shall  at  no  time  nor  under 
any  circumstancps  make  to  exceed  one 
assessment  per  month ;  and  the  losses  of 
each  alternate  two  months  of  each  year 
(beginning  with  the  first  two  months) 
aball  be  paid  by  tbe  asseasmen  ta  of  tbe  fol- 
lowing two  months,— losses  of  January 
and  February  paid  by  tbe  March  and  Apru 
assessments,  and  the  March  and  April 
losses  by  the  May  and  June  assessments, 
etc.  But  shonid  the  losses  of  iiny  two 
months  amount  to  more  than  80  per  cent, 
of  the  amoont  collected  from  tbe  assess- 
ments of  the  two  months  followlnK>  then, 
and  in  every  sneta  case,  tbe  W>  per  cent,  of 
the  amount  so  collected  shall  be  divided 
pro  rata  among  tbe  bonefldaries  of  said 
two  months*  losses,  and  tbe  anuiuntBo 
divided  shall  be  received  and  accepted  as 
full  payment  of  the  certificate  or  certifi- 
cates htid  as  aforesaid.  Hliould  one  as- 
sessment ba  sufficient  to  pay  two  months' 
losses,  then  only  one  assessment  shall  be 
made  during  tbe  two  months.  If  two  am 
required,  two  will  be  made,— one  uacb 
month,  etc.  All  lusnee  shall  be  classed  and 
paid  with  the  pool  of  the  months  in  which 
tbe  proofs  of  deaths  are  ap|*roved  by  the 
society, and  Incase  thiscertlficate  becomes 
a  claim,  and  Is  contested  by  tbe  society, 
and  a  Judgment  Is  rendered  In  favor  of  tbe 
plaintiff,  said  Judgment  shall  be  placed  In 
and  paid  prorata  with  the  pool  then  form- 
ing." It  Is  further  alleged  that  the  by- 
laws of  said  society,  which  had  been 
adopted  long  before  tbe  appellee's  Intes- 
tate became  a  member,  and  remained  In 
force  at  and  after  the  time  of  his  death, 
provided,  among  other  tbings,as  follows: 
"Sec.  23.  Each  calendar  year  shall  be  di- 
vided into  six  parts,  designated  as 'pools;* 
each  pool  consisting  of  two  calendar 
months,  beginning  with  January  and  Feb- 
ruary  for  tbe  first  pool;  March  and  Apri\ 
fur  tbe  second;  May  and  June  tbe  third; 
July  and  August  the  fourth;  Septembw 
nod  October  tbe  fifth ;  and  November  and 
December  tbe  sixth.  Sec.  24.  Tbe  society 
shall  at  no  time,  or  under  any  dream- 
stances,  make  to  exceed  six  assessments 
per  year;  and  dghtypercentof  tbeentlro 
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amount  collected  from  the  aBHessment  lev- 
led  Id  January,  and  eacti  pool  thereafter, 
shall  be  placed  in  a  burial  fund,  aud  dlTid> 
ed  equally  among  tbn  aliares  (t.  e.  clairaa 
for  death  1o8b)  which  mature  and  are  ap- 
proved during  the  pool  next  preceding 
the  one  in  which  the  aaseBsment  is  levied, 
and  the  amount  eo  divided  shall  be  con- 
sidered as  payment  In  full  of  the  certill- 
cates  terminated  in  said  pool,  and  shall  be 
BO  reoeivRd  by  the  beneficiaries  named 
therein,  or  the  legal  holders  thereof,  who 
shall  properly  receipt  the  same  In  accord- 
ance therewith,  and  deliver  them  to  the 
society  at  Elkhart,  Indiana,  upon  the  pay- 
ment to  thero  of  said  snm.  If  no  tihures 
mature  during  any  pool,  no  asBeitsment 
will  be  made  during  the  next.  All  shares 
maturing  shall  be  paid  with  the  pool  of 
the  months  In  which  the  proofs  of  death 
maturing  the  same  are  approved  by  the 
society.  In  case  any  shares  mature,  the 
payment  ut  which  la  contested  by  the  so- 
clety,  and  8  lodgment  is  rendered  in  favor 
of  the  plftintlff.  said  shares  shall  be  placed 
In  and  paid  with  the  pool  then  forming." 
The  answer  avers  that  the  claim  upon 
which  said  ludgment  is  founded  was  be- 
lieved by  said  company  to  be  fraudulent 
aod  onjust,  and  was  rejected,  and  wab  for 
that  reason  not  placed  in  the  pool  for 
March  and  April,  1889,  out  of  which  said 
claim  would  bare  been  payable  pro  rata  if 
tt  had  been  approved.  It  is  further  stated 
that  the  appellee,  upon  said  rejection  of 
said  claim,  brought  suit  to  recover  the 
full  amount  of  said  policy  In  said  court, 
and  to  establlab  the  validity  of  said  claim, 
and  to  liquidate  and  settle  by  the  lodg- 
ment of  said  court  the  amount  at  which 
said  olalm  aud  Judgment  should  be  placed 
in'  the  pool  forming  at  the  time  aaid  claim 
might  become  a  Judgment  of  said  court; 
that  the  appellant  contested  the  claim  In 
said  court,  bat  that  npon  proper  proceed- 
ings had  It  was  adjudged  to  be  valid,  and 
the  amount  therefif.  as  provided  In  eald 
policy  or  certificate,  was  adjudged  to  be 
$1,000  and  costs  of  suit  taxed  at  |fW.40, 
which  Is  the' Judgment  sued  upon.  It  is 
averred  that  tbe  company  formed  pools  In 
compliance  with  Us  by-laws  and  the  pro- 
visions of  the  policy,  and  placed  said  judg- 
ment lo  tbe  pool  forming  when  the  judg- 
ment was  rendered,  (November  ^1890;) 
that  la  to  say,  in  the  i>ool  forming  for  the 
months  of  Noveniber  and  December,  1S90 ; 
and  that  not  of  the  pool  thns  formed  it 
made  a  prorata  distribution  among  all 
tbe  claims  placed  In  and  entitled  to  pay- 
ment out  of  the  same,  including  appellee's 
Judgment,  with  interest  and  costs:  that 
thearoonntof  the  appellee's  pro  rata  share 
of  aaid  pool  is  $3B0,  and  no  more;  thatap- 
pellant  bad  collected  all  the  assessments 
for  said  pool  which  could  be  collected,  and 
that  it  bud  repeatedly  offered  to  pay  said 
appeUee  the  said  amount  she  was  entitled 
to  receive,  bat  she  had  as  often  refused  to 
accept  the  same,  and  that  tbe  appellant 
now  brings  tbe  aaid  amount  of  92tt0  into 
court,  and  offers  to  allow  Judgment  lo  be 
entered  against  It  for  said  eum  and  costs 
and  accruing  coats. 

Nothing  is  better  euttled  than  the  rule 
that  a  member  of  a  mutual  benefit  society 
is  required  to  take  notlceofita  by-laws*. 


and  le  bound  by  their  provisions.  When 
a  certificate  of  Insurance  is  Issued  to  him 
by  such  society,  tbe  by-laws  relating  to 
the  subject,  as  well  as  tbe  conditions  In- 
corporated  In  the  certificate  Itself,  become 
part  and  parcel  of  bis  contract  of  inaur- 
ance.  and,  if  valid,  are  mutually  obliga- 
tory upon  both  tbe  company  and  the 
member  holding  the  certificate.  Of  course, 
the  society  Is  powerless  to  enforce  condi- 
tions in  the  by-lawsor  certificate  by  which 
It  assumes  to  deny  to  tbe  courts  of  the 
land  the  ultimate  rlghtut  deciding  all  con- 
troverted questions  between  the  body  and 
its  members  touching  the  right  and  ex- 
tent of  recovery  npon  the  policy  or  certifi- 
cate, though  it  may  lawfully  provide  by 
such  by-laws  or  the  conditions  in  tlte  cer- 
tificate that  the  claim  shall  be  first  sub- 
mitted fur  adjustment  to  certain  desig- 
natPd  ofHcials  or  boards  of  the  society, 
and  that  In  sucb  process  of  Adjustment  It 
aball  pass  tbroogb  certain  chunnelH  of  ap- 
peal until  it  has  received  the  sanction  or 
disapproval  of  tbe  association.  iSupreroe 
Council  V.  Forslnger.  125  Ind.  62,  25  N.  £. 
Rep.  129.  A  provision  lucking  to  the  ad- 
justment of  death  claims  made  un  the 
basis  of  regular  HsseBsments,  the  proceeds 
of  which  are  to  be  used  toform  pools,  peri- 
odically, out  of  which  such  claima  are  to 
be  paid  pro  rata.  Is  a  valid  one,  and  if  in- 
corporated in  the  by-laws  or  certificate, 
and  if  seasonably  and  properly  asserted, 
may  be  enforced  by  either  of  the  parties. 
In  the  case  at  bar  the  eoclety,  under  the 
provisions cfits by-la ws.tormed  and  main- 
tained two  distinct  mortuary  funds,— one 
for  the  payment  of  death  claims  to  be  paid 
npon  adjustment  of  tbe  proper  board  to 
which  such  claims  were  submitted,  and 
the  other  for  the  payments  of  judgments 
of  courts  upon  litigated  claims.  The  pool 
for  tbe  payment  of  tbe  former  class  was 
formed  out  of  assessments  made  daring 
the  stated  bimonthly  period  in  which  tbe 
death  occurred  or  the  proof  thereof  was 
submitted,  while  the  pool  for  the  payment 
of  th3  latter  class  was  created  by  assess- 
ments made  during  the  period  of  two 
months  In  which  the  Judgment  was  ren- 
dered. The  nmouat  to  be  paid  npon  sucb 
claims  depended  upon  the  number  of  aa- 
sessments,  on  the  one  hand,  and  the  num- 
ber of  deaths,  on  the  other.  II  the  mem- 
bership was  full,  and  each  member  paid 
his  periodical  assessment,  and  there  wae 
but  one  death  during  the  period,  the  bene- 
ficiary would  be  entitled  to  receive  tbe  full 
amount  specified  in  the  certificate.  If  the 
assessments  paid  were  fewer  In  number 
than  the  whole  membership,  or  the  deaths 
greater  In  number  than  one  during  such 
period,  the  benefldariea  would  receive  a 
correspondingly  decreased  amount.  Tbe 
number  of  asseBsments  also  depended  npon 
the  number  of  deaths,  for  It  was  providcKl 
that,  in  any  event,  not  more  than  one  as- 
sessment should  be  made  upon  a  member 
during  any  one  month,  and.  In  case  of  hut 
one  death  during  any  twomontbsin  which 
the  pool  was  forming,  then  only  one  as* 
sessment  should  be  made  upon  each  mem- 
ber during  such  period  of  two  months. 
The  amount  going  to  the  beneficiary  de- 
pended further  npon  the  longevity  of  tbe 
member  Insured  after  the  time  tbe  certifl- 
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cate  waa  iseaed  to  bim.  It  Ib  not  shown 
Id  tba  answer  bow  macb  the  appellee 
would  bare  been  entitled  to  receive  ont  ol 
the  pool  [ormfac  at  the  tlua  of  the  intea- 
tate'tt  death,  or  proof  thpreot.  For  nught 
that  appearsthe  properamooat  may  have 
been  Just  fl .000.  the  amount  of  the  Jadg^ 
meot  recovered,  and, In  the  abaence  ot  any 
■bowlnK  to  the  contrary  by  the  answer. 
It  mnst  be  conclusively  presqmed  that  this 
was  the  correct  amount,  for  it  cannot  be 
denied  that  this  waa  a  qaeatlon  that  might 
have  beeD  litigated  In  the  court  that  ren- 
dered the  Jadgment  declared  opoo;  and, 
wbere  that  Is  the  case,  the  Judgment  Is 
eoDcluslve  as  to  all  such  questions.  As- 
suming, therefore,  as  we  must,  that  tbe 

Euol  out  of  which  this  claim  would  have 
pen  payable,  had  It  not  been  contested, 
was  aufflclent  to  entitle  the  appellee  to  re- 
ceive tbe  fall  amount  of  $1,000,  tbe  ques- 
tion arises,  does  tbe  answer  set  up  a  suffi- 
cient excuse  for  the  appellant's  failure  and 
rvfcsal  to  place  the  claim  in  such  pool,  and 
for  placing  It  In  one  which  paid  only  f  ^ 
In  satisfaction  of  thesnme  claim  7  Surely. 
II  tbe  claim  was  a  Just  one,  tbe  appellant 
•bonld  bave  paid  It  untcrf  the  tuna  created 
and  set  apart  therefor  at  the  time  of  the 
Intestate's  death.  The  excuseglvenfornot 
doing  this  Is  contained  in  the  following 
clause  ot  the  appellant's  answer:  "And 
tbe  said  defendant  further  says  that  said 
claim  Tor  tbe  death  ot  the  plaintiff's  iotes- 
tate  was  believed  by  It  to  be  frnDdaleot 
and  anJuAt,  and  thereupon,  for  tbat  rea- 
son. It  rejected  said  claim  and  refused  to 
allow  the  same,  and  refused  to  place  the 
same  In  the  pool  for  March  and  April,  1889, 
out  of  w bleb  pool  Bald  claim  would  have 
been  payable  pro  rata  if  such  claim  bad 
been  approved  by  It  as  a  valid  claim  and 
death  loss."  Was  this  a  valid  reason  for 
tba  refosalT  We  are  ot  the  opinion  tbat 
tbeqaestion  must  be  answered  in  the  nega- 
tive. Whether  the  claim  was  or  was  not 
"fraudulent  and  unjust"  was  a  matter  for 
the  decision  of  the  court  that  rendered  the 

iudgment.  The  mere  tact  that  tbe  appel- 
ant belleTPd  It  to  be  such  was  not  suffi- 
cient to  withhold  payment.  If  In  fact  the 
claim  was  JUHt  and  bona  fide.  Tbe  bene- 
ficiary, by  tbe  death  of  the  assured,  and 
bis  contract  with  tbe  society,  acquired  a 
ilgbt  to  share  In  a  certain  fund,  and  could 
be  deprived  of  that  right  only  because  the 
deceased  or  beneflclnry  bad  done  some- 
thing or  omitted  to  do  something  tbat 
would  legally  resnlt  In  such  a  consequence. 
Tbe  qoestlon  whether  the  estate  ol  tbe 
deceased  memborsbonld  share  InsDchfand 
or  not  cannot  depend  upon  tbe  mere  arbi- 
trary notions  of  right  or  wrong  enter- 
tained by  tbe  ofBcers  of  the  society  to 
whom  tbe  adjustment  of  such  claims  Is  re- 
ferred.  In  other  words,  tbe  assured  conid 
forfeit  therlfftats  secured  by  tbe  policy  only 
by  his  own  acts,  and  they  could  not  be 
taken  away  by  tbe  acts  of  the  company, 
and  witbont  any  fault  on  bis  part.  The 
association  may  provide  tor  the  submis- 
sion of  claims  to  Its  officers,  and  this  may 
even  be  made  a  condition  precedent  to  tbe 
bringing  of  a  suit  upon  the  certificate,  but 
herelta  powerends.  The corporatloncan- 
Dot  abridge  or  destroy  the  property  rights 
oTa  member  by  the  arbitrary  decision  of 


Its  officers  that  a  claim  la  not  vatld.  Such 
an  act  Is  bat  an  attempt  to  deprive  the- 
courts  of  tbelr  i^htfnl  Juriiidlctlon  over 
such  qnestlonB,  and  not  within  the  power 
of  tbe  body  or  its  officers.  Supreme  Coan- 
cll  V.  Forsinger,  supra;  11  Amer.  &  Eng. 
£ne.  I^a  w,  853.  The  fund  provided  for  the 
payment  of  denth  lusses  arising  out  of  as- 
sessments made  during  tbe  bimonthly  pe- 
riod In  which  the  intestate  died  was  the 
primary  fund  out  of  which  the  appellee 
had  the  right  to  be  paid,  and  the  answer 
falls  to  show-  any  valid  reason  why  ttueh 
payment  should  not  have  been  made  there- 
from, or  In  an  amount  equal  to  tbat  to 
which  tho  appellee  was  entitled  out  ot  tba 
same.  Moreover,  the  amount  which  the 
appellee  should  recover  was  a  question  for 
tbe  decision  ot  the  Illinois  court,  and  all 
matters  of  dufense  as  to  any  or  all  of  such 
amount  aremerged  In  the  Judgment.  Thta 
1b  not  a  case  oS  an  attempted  eoraproralse 
aiter  suit,  where  the  parties  stipulate,  In 
couBlderatlon  of  the  Judgment,  how  tbe 
same  shall  be  paid,  and  the  cases  cited  by 
the  appellant's  learned  counsel  bearing 
upon  such  questions  are  therefore  not  in 
point.  That  an  aeseBsment  for  thvsped- 
fled  period  would  not  produce  a  enffldent 
amount  to  pay  the  certificate,  or  any  por- 
tion thereof,  was  a  matterof  defense  In  the 
salt  upon  the  certificate.  Association  v. 
Houghton,  103  Ind.  286.  2  N.  E.  Bep.  768. 
Whether  a  condition  In  a  contract  of  the 
character  of  tbe  one  here  Involved,  which 
undertakes  to  vary  the  amount  the  bene> 
fldary  shall  receive  In  aatlsfaetton  of  a 
Judgment  from  that deslgDa ted  In  tbe  Jadf- 
ment  Itself,  as  by  making  the  amount  ot 
snch  payment  depend  upon  future  contin- 
gencies, can  ever  be  enforced,  may  w»ll  be 
doubted,  we  think.  Our  conclusion  is  that 
tbe  ruling  upon  the  demurrer  was  not  eiv 
roaeoua.  Jadgment  affirmed. 


(8  iDd.  App.  SB) 
DBIIRT  at  sL  V.  MORRTSON.l 
(Appellate  Ooort  of  IndUna.    May  10,  1803.) 
OoitsTRDCTios  or  Bo?rD— Actios— Parties. 

1.  An  attorn^  paid  to  his  client  money 
collected  as  the  client's  share  of  a  oertaia  es- 
tate, and  received  from  the  client  a  bond  n- 
ddng  that  salt  had  been  besun  againBt  the  at- 
torney and  his  client  and  others  by  a  third  per- 
son, demanding  that  the  attorn^  p»y  said 
money  into  conrt,  and  agreeing  to  repay  tbe  at- 
torney said  money  "In  case  he  Is  ordered  to  re- 
fund or  rniay  said  B-am,  or  any  part  tha«of,  to 
tbe  plalnUff,  to  the  clerk  of  said  conrt,  or  to 
the  administrator  of  said  estate.**  Hie  nlldnttfl 
in  said  action  recovered  iadgment  affunst  the 
attorney's  client,  but  not  affunst  the  attorney 
himself.  The  bond  was  never  assigned  by  the 
attorn^.  Eeld,  that  the  administrator  of  said 
estate  had  no  right  of  action  on  said  bond,  It 
being  given  solely  for  the  iDdemDlficatlon  of 
the  attorney.  Chandler  v.  Horriaon,  28  N.  B. 
Rep.  160.  1^  Ind.  254.  dlsHngnlsbed. 

2.  The  fact  that  the  attorney  waa  made  a 
party  defendant  to  the  action  on  the  bond  does 
not  give  the  administrator  any  right  to  sue 
thereon,  in  the  absence  of  any  all^iation  In  the 
complaint  that  the  bond  had  been  assigned  or 
transferred  to  the  administrator. 

[Appeal  from  circuit  coort,  Hancock 
county;  W.  H.  Uartin,  Judge. 
Action  by  Frank  W.  Uorrleon,  «dnt» 

'Bebsaring  dsnlsL 
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Istrator  of  the  eatnte  of  John  G.  Atklnsoo, 
dfirainat  Juel  Derry,  Martba  Derry,  and 
James  A.  New.  PlalutUt  obtained  jndg- 
meat.   Deleodanta  apiteal.  Reversed. 

w.  R.  Haugh  and  DaTis  &  Marts.  lor 
appellants.  Ayrea  &  Jones,  tor  appellee. 

OAVIN*  J.  The  appellee  brought  aolt 
npon  a  written  bond  executed  by  the  ap- 
pellants to  one  Jamea  A.  New.  The  cause 
waa  tried  on  thn  anawer  of  general  denial 
to  the  complaint.  The  bond  1b  aa  fol- 
lowa:  "This  la  to  certify  tbat  land  my 
wife,  Martha  A.  Derry,  have  tbla  day  re- 
ceived of  James  A.  New  the  som  of  six 
hundred  and  twenty-flvedollare.  ($625.00,) 
money  collected  In  the  suit  ol  Morrison, 
Admr.,  against  Dean  et  al.,  lu  the  circuit 
court  of  Marlon  ".ounty.  and  that  1  am 
empowered  and  antboriced  by  the  said 
Martha  to  receive  said  earn  of  said  New; 
and  that  whereas,  further,  a  suit  Is  In- 
stituted In  the  Marlon  clrcnit  court 
against  said  New,  demanding  that  he 
shall  retam  aald  money  to  the  clerk's 
office  ot  aaid  county,  and  the  said  New  Is 
refusing  to  turn  said  sum  of  money  over 
to  me  un  account  thereof:  Now,  we  each 
hereby  agree  and  bind  oarselvcs  nutu  said 
James  A.  New  in  the  said  sum  ol  $625.00, 
in  case  he  Is  ordered  to  refand  or  repay 
said  sum,  or  any  part  thereof,  to  the 
plaintiff,  Noble  warrum,  to  the  clerk  of 
said  court,  or  to  the  admr.  of  said  estate, 
that  we  will  pay  said  New  said  sam  on 
demand,  and  in  4lefauU  will  be  liable  to 
said  New  In  damages  to  that  amount. 
[iSigned]  Joel  Detry.  Martha  Derry." 
To  the  complaint,  a  demurrer  for  want 
of  facta  was  overruled,  vltli  an  excep- 
tion. 

The  following  are  tbe  facts  as  fnnad 
specially,  and  the  canclnsiuns  of  law 
tbereou:  "First.  That  on  the  27tb  day  of 
June,  18S4,  the  defendant  Jamea  A.  New, 
as  the  attorney  of  and  for  the  defendant 
Martha  Derry,  received  from  the  clerk  of 
tbe  clrcalt  coart  of  Marion  county,  Ind.. 
aa  her,  the  said  Martha's.  dlBtrlbutive 
share  of  the  estate  of  her  father,  John  C. 
Atkinson,  deceased,  the  sum   of  $1,389. 

Second.  That  afterwards,  on  the  — 

day  of  —  ,  1SS4,  the  defendant  New,  aa 

the  attorney  of  the  defendant  Martha 
Derry,  as  and  for  a  part  of  the  money  ao 
received  by  Mm  for  her  as  above  found, 
delivered  to  taer  lils  check  on  bank  for  the 
sum  of  $600,  and  also  surrendemd  for 
cancellation  a  certain  promissory  note 
for  the  sum  of  $26,  which  had  been  exe- 
cuted to  him  by  the  defendant  Joel  Derry, 
in  part  consideration  for  his  aervlces  as 
the  attorney  for  said  Martha  In  tbe  suit 
and  matter  wherein  aald  mimeys  bad 
been  collected  and  received,  and  that  at 
the  time  the  defendants  Martha  and  Joel 
executed  to  the  defendauc  New  tbe  writ- 
ten Instrninent  sued  on  and  set  out  In  the 
amended  secfind  paragraph  of  complaint 
herein,  which  said  inatrunient  in  sub- 
etance  certiSes."  After  reciting  tbe  sub- 
stance of  the  contract  heretofore  set  out, 
the  finding  then  proceeds:  "And  that  the 
only  conidderatlon  for  the  execution  of 
said  instrument  by  said  Martha  and  Joel 
was  tbe  delivery  of  said  check  for  tbe  sum 
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of  $600,  and  the  surrender  of  said  note  for 
$25.  as  aforesaid.  Third.  That  after  the 
execution  of  said  written  instrument,  on 
theSd  day  of  May,  1887,  In  tbe  certain  ac- 
tion pending  In  the  circuit  conrt  of 
Marlon  county  mentioned  In  said  fustru* 
ment,  and  wherein  Noble  Warrom  waa 
plaintiff,  and  E^ank  W.  Morrison,  James 
A.  New,  Martha  Derry,  Logan  Galbreath, 
and  Flora  Flshbnm  wete  defendants,  said 
court  did,  among  other  things  therein, 
order  and  decree  that  the  defendant 
Martha  Derry  should,  within  sixty  days 
thereafter,  pay  over  to  Frank  W.  Morri- 
son, as  administrator  of  the  estate  of 
John  C.  Atkinson,  deceased,  the  moneys 
so  received  by  her  from  the  defendant 
New,  as  bereinbefore  found  by  the  court. 
Fourth.  That  the  defendant  New  was 
not  In  the  action  named  In  the  last  flnd- 
Injt  above,  nor  has  he  been  In  any  action 
by  any  court,  ordered  or  directed  to  as- 
sign, transfer,  or  deliver  the  written  in- 
Btmment  sued  on  and  set  out  in  tbe 
amended  complaint  herein  to  the  plaintiff. 
Fflth.  That  the  defendant  New  did  not  at 
any  time  before  tbe  commencement  of  this 
action,  nor  has  he  at  any  time  since,  as- 
signed, transferred,  or  delivered  to  the 
plaintiff  said  written  instrument  sued  on 
herein,  otherwise  than  by  the  institution 
and  prosecution  of  this  proceeding  as  the 
attorney  for  tbe  plaintiff  herein.  Sixth. 
That  no  order  has  at  any  time  been  made 
by  the  Marion  circuit  court  for  the  repay- 
ment to  Noble  Warrum,  or  to  the  clerk  of 
said  court,  or  tbe  administrator  of  the 
estate  of  said  John  Atkinson,  deceased, 
by  said  Jumea  A.  New,  or  by  any  person 
other  than  the  defendant  Martha  Derry, 
of  the  $625  BO  found  to  have  been  paid  tue 
said  defendant  by  said  New.  Thnt  said 
money  was  so  paid  to  tbe  defendant 
Martha  Derry  as  a  part  of  herdlstrlbn- 
tlve  share  as  one  of  tbe  heirs  of  said  John 
C.  Atkinson,  deceased,  and  that  the  same 
la  the  $625  mentioned  in  aald  Instrument  of 
writing,  and  that  said  Instrament  was  ex- 
ecuted to  secure  the  payment  of  the  same. 
It  required  and  ordered  by  said  Marion  ctr* 
cult  court  to  be  paid  by  said  New,  and 
that  the  same  has  nut  been  repaid  by  aald 
Mnrthu  Derry  to  said  James  A.  New,  or 
to  tbe  clerk  of  said  Marion  circuit  court, 
or  the  administrator  of  said  estate,  or 
to  any  other  person,  but  la  now  retained 
hy  her.  From  the  facts  so  found,  I  con- 
cludft  that  the  plaintiff  Is  entitled  to  re- 
cover of  the  defendants  Joel  Derry  and 
Martha  Derry  said  sum  of  $62u.  Wm.  H. 
Martin,  Jadge." 

The  facts  found  show  that  there  were  in 
the  hands  of  New,  her  attorney,  certain 
mon^s  received  by  him  for  appellee 
Martha  Derry  aa  part  of  her  distributiva 
share  In  taer  f a  ther's  eatate ;  that  be  re- 
fused to  pay  them  over  to  her  because  of 
certain  threatened  claims  npon  him  made 
by  others,  who  asserted  a  right  to  tbe 
funds  superior  to  hers;  that,  in  order  to 
procure  the  moneys  from  him,  she  exe- 
cuted the  bond  sued  on,  payable  to  him, 
wherein  the  obligors  agree  to  pay  to  bim 
said  aum  on  demand,  "in  case  he  is  or. 
dered  to  refund  or  repay  said  snm,  or  any 
part  thereof,  to  tbe  plaiDtlff,  Noble  War- 
rum, to  the  clerk  of  said  court,  or  to  the 
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•dmfatotrator  <rf  said  estate."  Itte  ex- 
prefwly  tooDd  by  the  court  that  New  uerer 
bas  been  ordered  to  pay  thin  tauney  to 
Warrum,  nor  to  the  clerk,  oor  Co  the  ad- 
mtnlBtrator.  uor  to  any  one  else.  We  are 
unable  to  couBtrue  this  boud  to  be  other 
than  u  simple  bond  of  Indemntty  made 
for  the  protection  of  New.  Ita  words  are 
plain  and  nDamblfnions.  There  Is  In  It 
not  the  least  bint  that  It  Is  tor  the  pro- 
tection of  the  administrator  or  the  estate. 
The  coart  floda  expressly  as  a  tact  that 
It  was  executed  to  protect  New.  There 
la  no  pretense  that  New  baa  ever  been  or- 
dered to  retand  or  repay  the  money,  or 
damnified  In  any  manner.  If  be  bas  not, 
no  cause  of  action  bas  aeenied  to  him  or 
any  one  else  npon  the  bond.  There  Is  no 
tiKht  to  maintain  an  action  on  this  bond 
shown  to  eilst  In  favor  of  the  appellee  nn- 
der  the  facts  as  found.  The  bond  le  exe- 
cuted to  New.  He  is  made  a  party  to  an- 
swer to  hlB  Interest,  bnt  there  Is  no  find- 
ing of  ita  transfer  to  appellee  In  any  manner 
whatever.  There  Is  a  flndlne  that  be  was 
not  ordered  to  transfer  It,  and  also  a  find- 
ing that  be  never  did  transfer  It  to  appel- 
lee, "otherwise  than  by  the  Institution 
and  prosecutiun  of  this  proceedlnfc  as  at>- 
torney  for  the  plaintiff  herein."  which  is 
«qalvalent  to  a  finding  that  be  did  not 
transfer  It.  HIa  bringing  suit  In  appel- 
lee's name  could  not  be  a  transfer.  It 
mlgbt  be  evidence  of  a  transfer,  bat  uotb- 
Ing  more.  Thebond  havingbeen  executed 
to  New  aluue.  and  there  being  no  aver- 
mpnt  that  It  had  been  nsslsned  or  trunH- 
ferred  to  appellee,  his  complaint  la  bad. 
Bolman  v.  LanjEtree,  40  Ind.  849;  Oreen 
liuathln,  Ind.  lad;  Richardson  v. 
«nider.  73  Ind.  428.  The  fact  that  New 
was  made  a  party  to  answer  to  his  Inter* 
est  does  not  aid  tbe  complaint  in  this  re- 
apect.  H)B  presence  or  absence  as  a  party 
^oes  not  affect  the  sufficiency  of  the  com- 
plaint on  a  demurrer  for  want  of  facta, 
whfltlier  be  la  made  a  party  or  not  la  im- 
material, as  a  matter  of  pleading,  unless 
the  question  Is  rained  by  demurrer  for  de- 
fect of  parties  defendant.  Strong  v.  Do  wn- 
ing,  34  Ind.  sou;  Sbane  v.  Lowry,  48  lod. 
205;  Leedy  v.  Nash,  67  Ind.  811.  There 
might  be  facts,  such  as  the  insolvency  of 
New,  or  an  order  of  the  court  to  transfer, 
and  refused  by  blm,  which  might  enable 
appellee  to  be  anbrogated  to  the  rights  of 
New  In  the  bond,  but  none  ench  are  al- 
leged. 

Counsel  for  appellee  rely  with  apparent 
«onfidence  npon  tbe  case  of  Chandler  v. 
Morrison.  123  Ind.  254.  23  N.  E.  Bep.  160. 
as  conclusive  of  this  cause  and  identical 
with  It.  We  are  onable  to  bo  bold.  Tbere 
iB  between  the  two  caeea  a  marked  and 
wide  difference.  In  tbatcase  thebond  was 
upon  its  face  made  for  tbe  benefit  and 

f rotectlon  of  Morrison  as  well  as  New. 
t  was  tbercln  expressly  agreed  that  "if 
any  suit  shall  be  inatituted  by  any  pre- 
tended creditor  of  Bald  estate  against 
either  aaid  New  or  said  Morrison,  arising 
out  of  their  doings  In  said  estate,  and 
tbeir  receipt  and  disbursement  of  said 
funds,  then  this  obligation  shall  protect 
them  against  said  litigation  or  liability 
to  said  extent  of  9625. '  In  tbe  bond  In 
tbla  cane  theie  la  no  effort  to  protect  Mor- 


rison. Tbe  qaeatlon  tbere  arose  on 
murrer  to  tbe  complaint,  which  alleged 
that.  In  a  suit  against  aald  New  and 
others,  said  proceedings,  by  which  the 
payment  of  said  monej  to  the  heirs  had 
been  ordered,  bad  been  set  aside,  and  said 
New  bad  been  ordered  to  pay  to  the  clerk 
all  said  moneys  In  his  hands,  and  all  notes 
and  collaterals,  including  tbe  bond  sued 
on,  which  should  be  taken  by  the  admin- 
istrator lor  tbe  benefit  of  said  estate,  and 
that  under  said  order  he  did  turn  said 
bond  over  to  said  admlntatrator.  In  this 
ease  there  was  no  order  against  New,  and 
DO  tranafw  by  blm.  Tbere  are  otber  aver^ 
ments  In  that  complaint  whieb  evidently 
infiuenced  tbe  mind  of  tbe  court,  ana 
which  do  not  appear  In  tiie  facte  as  fonad 
in  this  cause.  It  is,  however,  unnecessary 
to  go  into  these  in  detail.  We  bare  al- 
ready called  attention  to  essential  allega- 
tions In  tbat  complaint,  which  are  en- 
tirely lacking  in  the  facta  as  found  by  tbe 
court  in  tbia  ease,  and  which  supply  tbe 
very  things  which  are  wanting  here.  We 
are,  therefore,  of  theopiulon  tbat  tneconrt 
erred  In  lea  conclucfionB  of  law.  If  it  be 
granted,  which  we  do  not  hold,  that  there 
is  in  the  complaint  a  sufficient  averment 
of  an  order  of  the  court  requiring  New  to 
repay  tbla  money,  the  complaint  la  atlll 
bad  for  want  of  direct  averment  of  an  aa- 
signment  or  tranafer  of  the  bond  to  appel- 
lee. The  Judgment  Is  reversed,  with  In- 
structions to  the  court  to  sustain  the  de- 
murrer to  the  amended  second  paragraph 
of  complaint,  with  leave  to  amend. 


(7  Ind.  App.  ffiB) 

EVANSVILLB  S.  ft  N.  RT.  CO.  v.  lAVBlN- 
DER.i 

(A.ppelIaU  Oonrt  of  Indiana.    May  10^  1S93.) 
Appbal — Recobd — Bill  op  Exubptions. 

1.  A  transcript  on  appeal  that  be^us  with 
what  appears  to  be  a  copy  of  tiie  oomplalnt, 
but  which  does  not  anrwaere  state  that  sneh 
complaint  or  any  complaint  was  filed  in  the 
oaase,  doen  not  conititate  a  full  transoript  of 
the  rocord. 

2.  Where  there  bas  been  ft  change  of  venue 
from  one  coan^  to  another,  an  aflugnment  of 
error  In  orerrtuing  a  demorrer  in  one  connty 
does  not  raise  the  question  of  the  action  of  the 
eonrt  of  the  other  county  in  OTraruling  a  de- 
murrer. 

8.  A  recital  in  the  transcript  that  "the  fol- 
lowing bill  of  exceptlona  was  filed  in  the  office 
of  the  clerk  of  the  W.  circuit  eonrt,  to  wit," 
fdlowed  by  a  copr  of  the  bill  of  exceptions,  1b 
a  sufficient  showing  that  the  bill  of  exceptloDi 
was  filed. 

4.  Where  a  bill  of  exceptions  parports  to 
contain  all  the  eTidence,  hut  shows  on  Its  face 
that  a  mortgage  which  is  not  Bet  oat  In  the  UU 
was  read  lu  evidence,  an  appellate  court  can- 
not consider  errors  assigned  iu  regard  to  the 
admission  of  evidence  and  the  giving  of  in- 
BtrnctionB, 

Appeal  from  circuit  court,  Warrick  coun- 
ty ;  B.  Oougbj  Judge. 

Action  by  I<lnle  Lavender,  admlnlstrap 
trix  of  Isaae  Lavender,  deceased,  against 
tbe  EvansvUle  Suburban  &  Newburgfa 
Railway  Company  to  recover  damages  for 
an  alleged  obstruction  of  tbe  high  way  in 
front  of  the  real  estate  of  the  decedent, 
laaae  I^a  vender,  by  the  laying  of  defend- 

*Vm  oplnloa  on  rehearing,  see  M  SI.  XL'Bep.  817. 
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ant's  track  along  the  blffhvay.  and  the 
hulldinK  ot  a  cual  bouse  and  a  water  tank 
near  the  ()ec;edent*s  preralses.  Plalntitt  ob- 
tained Judgment.  Defendant  appeala. 
Affirmed. 

D.  B.  Kumler,  Alexander  GllchrlBt.  and 
C.  A.  De  Bmler,  for  appellaut.  S.  B. 
Hornhrook  and  J.  S.  ft  C.  Buchanan,  tor 
appellee. 

DAVIS,  J.  In  tbeir  bHef.  tiled  In  thie 
court  on  the  9tb  day  of  September,  1892, 
counsel  for  appellee  say:  *'It  may  be 
proper  to  suvgeBt,  at  this  place,  that  very 
little,  If  any.  of  the  transcript  which  has 
been  filed,  constitutes  a  record  before  thiH 
court;  If  the  complaint  vras  ever  filed,  it 
does  not  appear  whtre  and  when;  hence 
appellee  asks  that  the  court  shall  find  that 
there  Is  no  proper  record  before  It."  The 
brief  In  behalf  of  appellant  was  filed  March 
4, 1S92,  and  connwl  for  appellant,  since  the 
filing  of  appellee's  brief,  have  made  no  re- 
sponse to  the  pulnt  relative  to  thA  defect 
in  the  transcript  raised  by  counsel  for  ap- 
pellee. The  transcript  filed  In  this  court 
begins  (without  any  preliminary  or  Intro- 
ductory preface  or  statement  whatever) 
with  what  appears  to  be  a  copy  of  the 
complaint.  This  Is  followed  by  copies  ol 
entries  and  papers,  eovaring several  pages, 
to  which  Is  attached  a  copy  of  acertlflcate 
of  the  clerk  of  the  Vanderburgh  ctrcult 
court.  In  which  he  certifies  "that  the  fore- 
going is  a  fall,  true,  and  complete  copy  of 
the  orders  of  said  court  made  In  said 
case,  as  the  samo  appears  of  record  in 
my  office."  There  is  no  certificate  or 
statement  any  where  In  the  record  that  the 
paper  or  complaint  rtferred  tu,  which 
forms  the  Introductory  part  of  the  trans- 
cript, was  ever  filed  in  the  office  of  the 
clerk  ot  the  Vanderburgh  circuit  court,  or 
in  any  other  office.  No  papers  or  copies 
ol  papers  ara  referred  to  In  the  foregoing 
certificate  of  the  clerk.  Immediately  fol- 
lowing said  certificate  tliera  appears  what 
purports  to  be  a  transcript  of  certain  pro- 
ceedings In  the  Warilck  circuit  court,  but 
there  is  no  statement  therein  that  any 
complaint  or  transcript  ot  pruceedlngs  In 
the  Vanderbui^h  circuit  court  was  ever 
filed  In  the  office  ot  the  clerk  of  the  War- 
rick circuit  court.  The  beginning  ot  the 
transcript  of  the  proceedings  la  the  War- 
rick circuit  conrt,  fnllnwing  the  said  cer- 
tificate of  the  clerk  of  the  Vaaderbnrflrh  cir- 
cuit court.  Is  an  entry  relating  to  the  fil- 
ing of  a  reply  by  plaintiff,  and  the  submis- 
sion of  the  canse  to  a  Jury  fur  trial.  Than. 
In  final  conclusion  of  the  tranAcilpt,  the 
clerk  ot  the  Warrick  flrcnlt  court  certlflra 
"that  the  Above  and  foregoing  transcript 
contains  true  and  complete  cuples  ut  nil 
the  papers  and  entries  In  said  cause." 
This  court  might.  If  permissible  under  the 
authorities  and  roles  of  practice,  Indulge 
the  presumption  orlnference  that  the  com- 
plaint was  at  some  time  filed  In  the  office 
of  the  clerk  of  the  Vanderburgh  circuit 
court,  and  that  afterwards  it  was  trans- 
mitted, with  the  transcript  of  the  "orders 
of  said  conrt,"  to  the  clerk  ot  the  Warrick 
circuit  court,  and  that  the  certificate  of 
the  clerk  ot  the  Warrick  circuit  court  was 
intended  to  Include  the  papers  which  were 


filed  and  the  proceedings  which  were  bad 
in  the  Vandcrbnrgh  circuit  court,  then 
we  could  enter  upon  the  consideration  of 
the  questions  which  connsel  for  appellant 
have  sought  to  present,  but  there  Is  ab- 
solutely nothing  In  the  reeurd,  except  an 
Indicated,  tending  to  show  that  the  com- 
plaint was  ever  filed  in  the  office  ot  the 
clerk  of  the  Vanderburgh  circuit  court, 
or  in  any  other  office,  or  that  it  was  trans- 
mitted to  the  clerk  of  Warrick  circuit 
court.  In  this  connection  It  Is  proper  to 
state  it  does  appear,  from  what  we  have 
said  concerning  the  transcript  of  the  rec- 
ord presented  by  appellanton  this  appeal, 
that  cwtain  pruceedlngs  were  had  in  thA 
action  in  the  Vanderbui^h  clrcnlc  court, 
and  that  on  the  11th  day  of  December, 
1890,  "the  defendant's  demurrer  to  the 
plaintirr's  complaint  heretofore  filed, being 
snbmftted  to  the  court,  and  the  conrt  be- 
ing duly  advised,  now  here  OTermles  sail] 
demurrer,  to  which  ruling  of  the  conrt  the 
defendant  excepts,"  and  that  efterwarda 
the  venae  of  the  cause  was  changed  to 
the  Warrick  circuit  court. 

The  errors  assigned  are:  (1)  "TheWar- 
rick  court  erred  in  overruling  the  demur- 
rer to  the  complaint."  (2)  "Said  court 
erred  In  overrnllng  the  motion  for  a  new 
trial."  The  tranMript  does  not  Indicate 
in  any  manner  that  any  demurrer  was 
ever  filed  to  the  complaint,  or  ruled  on.  In 
the  WarricR  circuit  court.  In  fact,  with 
the  exception  of  the  reference  to  the  de- 
murrer "heretofore  filed,"  and  the  state- 
ment afterwards  made,  "said  demurrer  Is 
in  the  words  and  figures  as  follows," 
then  setting  out  the  demnrrer,  It  is  not 
shown  that  any  demurrer  was  ever  filed. 

Wenow  return  to  the  principal  question 
under  connlderatlon.  This  appears  to 
have  been  an  attempt  to  prosecute  an  ap- 
peal pursuant  to  the  provision?  of  section 
040,  Be V.  St.  18S1.  which  provides:  "Such 
appeals  may  be  taken  by  procuring  from 
the  clerk  of  tbe  court  a  transcript  ot  the 
record  and  proceedings  In  the  suit,  or  ao 
much  thereof  as  is  embraced  in  the  appeal, 
and  filing  theaame  in  theoffice  of  the  clerk 
of  the  supreme  court,"  etc.  Sections  649, 
65u,  are  In  relation  to  the  preparation  of 
the  transcript,  and  what  it  shall  contain. 
The  concluding  part  of  section  Q19  Is  as 
follows:  "A  transcript  ot  the  record  In  the 
cause,  or  so  much  thereof  as  tbeappellant, 
in  writing,  directs,  certified  and  sealed, 
to  which  shall  be  appended  the  written 
dlrectluni*  of  appellant  above  contemplat- 
ed. If  any."  Section  tf5U  provides  that  "all 
proper  entries  made  by  the  clerk,  and  all 
papers  pertaining  to  the  cause,  and  filed 
therein,  [except,  etc.,]  arc  to  be  deemed 
parts  of  therecord.**  Section  180,  Elliott's 
App.  Proc,  Is  as  follows :  "  The  transcript 
Is  the  source  from  which  appellate  tri- 
bunals obtain  their  knowledge  of  the  facts 
Involved  in  the  controversy  between  the 
parties  before  them,  as  well  as  the  sonrco 
from  which  they  derive  their  kn-^wledge 
ot  the  questiouB  upon  which  it  Is  their 
duty  to  pronounne  Judgment.  The  Re- 
ports contain  many  cases  where  parties 
acred  as  If  they  were  Iimorantof  this  prin- 
ciple, and  this  excnses  the  statement  ot  a 
principle  so  plain  as  to  scarcely  excuse  Its 
expression  In  words.    The  courts  have 
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a^aln  anti  again  adjodged  that  appeah 
are  heard  upon  tbe  record  and  by  tbe  rec- 
ord determined.  Tbe  principle  la  often 
thaa  expressed :  'Errors  mnst  be  nianlhwt 
un  the  fane  uf  the  record.*  It  ie  the  duty 
of  the  party  wbo  aaks  on  appellate  tri- 
bunal to  reveree  tbe  Jadffnientof  atrial 
court  to  bring  to  the  blgber  coort  *a  per- 
fect record.'  Tbe  record,  aa  embodied  in  a 
properly  prepared  and  dnly  aattienticated 
tranarript,  Imports  absolute  verity,  and 
cannot  be  alited,  varied,  or  eontradlcted 
by  eitrtnale  evidence.  The  record  cannot 
be  cootradieted  by  a  plea  la  tbe  api)ellate 
trUtanal.  For  what  la  done  ia  tbe  trial 
court  the  aapreme  coart'wUl  look  only 
to  the  transcript  of  Its  record.'  If  tbe 
tranBcript  does  not  contain  all  that  Is  es< 
aentlal  to  show  error,  the  appeal  will  fall, 
dnce  errors  will  not  be  preaamed  to  eiist, 
and  a  radically  Imperfect  transcript  can- 
not ahow  error. "  Seeaections  200-303. 
The  record  mnatbecoraplete  Inlteelf.  Sec- 
tion 196.  The  court  will  not  act  upon 
matters  not  properly  In  the  record,  it  at- 
tention be  directed  to  the  inflrmlty  in  tbe 
tranacrlpt.  Id.  S  196.  See  Bain  v.  tioas, 
123  Jnd.  fill,  24  N.  E.  Rep.  m.  The  mie  Is 
well  establtahed  that  on  appeal  the  appel- 
late tribunal  will  Indulge  tbe  presumption 
that  there  Is  no  error  in  Ibe  proceedings 
and  Judgment  of  tbe  trial  court,  and  that 
it  is  incumbent  on  appellant,  before  be  can 
succeed,  to  bring  before  tbe  court  a  tran- 
script of  the  record,  or  some  part  thereof, 
which  affirmatively  abowa  that  there  ia 
maDifeat  error  In  some  apedflc  particular. 
Martin  v.  Martin,  74  Ind.  307.  In  Oolllna 
V.  Exprees  Co.,  27  Ind.  11,  the  supreme 
court  said:  "But  it  does  not  contain  a 
copy  of  tbe  complaint,  without  which  no 
question  is  presented  by  the  record  for  the 
decision  of  thla  court.  It  was  incumbent 
on  the  appellants  to  bring  to  this  court  a 
perfect  record  of  the  Judgment  and  pro- 
ceedings of  the  court  below,  nn  which  er- 
rors coald  be  assigned.  The  complaint 
forms  a  necessary  part  of  the  record  of  a 
caose.  and  the  record  before  ua  poulalns 
ample  evldeaee  that  a  cnraplatnt  was  filed 
in  tbe  ease,  but  it  Is  omitted  In  the  record 
filed  by  the  appellanta.  In  theabaencaof 
tbe  complaint,  the  record  filed  falla  to 
present  any  question  inr  the  decision  of 
this  court."  See.  also,  McCardle  v.  Mc- 
Glnley,  86  Ind.  S3S,  Ml;  Fellenaer  v.  Van 
Valsah,  95  Ind.  128.  Tbe  rule  Is  well  set- 
tled by  tbe  authorities  that,  where  tbe 
transcript  Is  defective,  the  appellate  court 
may  either  affirm  tbe  Judgment  or  dismiss 
the  appeal.  Allen  v.  Oavln,  180  Ind.  190, 
39  N.  B.  Rep.  863. 

In  this  case  there  has  been  no  effort  to 
appeal  nn  "any  question  of  law  decided 
by  tbe  court  ilurlng  the  progress  of  the 
CMuae,"  (section  B30,  Rev.  St.  1881,)  or  to 
prosecute  tbe  sameon  "somucfa  thereof  as 
la  embraced  In  tbe  appeal,"  (section  040, 
Rev.  Ht.  1881.)  or  to  bring  before  this 
court  "so  much  thereof  aa  tbe  appellant, 
in  writing,  directs."  Section  Id.  The 
effort  has  been  to  brlcg  a  "full  and  com- 
plete transcript."  Biiuk.  Pr.  pp.  81-83. 
The  rule  In  such  casee  Is  chut  "  the  com- 
plaint, then,  Is  a  part  of  every  record,  and 
if  It  were  necessary  to  procure  a  transcript 
of  the  whole  ol  any  record.  In  order  to  ax>- 


peal,  an  appeal  could  not  be  taken  unless 
the  transcript  embraced  tbe  complaint." 
Helser  v.  KeUy,  7S  Ind.  G8S,  6S4;  tSsager  v. 
Aughn.07  1nd.  285.288. 

As  a  matterof  fact.welnter.orratherwe 
may  say  we  du  not  doubt,  that  theeoro- 
plaiut  which  forms  the  Introductory  part 
of  tbe  transcript  of  tbe  record  before  us 
was  tiled  in  the  office  of  the  clerk  of  tbe 
Vanderburgh  circuit  court,  and  that  the 
demurrer  thereto  was  overruled  by  that 
court,  and  that  the  original  complaint, 
the  demurrer,  and  otber  papers  were,  in 
fact,  when  the  venue  ot  the  cause  was 
chauged,  transmitted  with  the  transcript 
of  tbe  orden  of  said  court  to  the  clerk  of 
theWnrrickclrcnltcourt.and  that  the  par- 
ties proceeded  to  trial  thereon  in  that 
court,  but  this  inference  Is  only  a  presump. 
tl<m.  The  transcript  la  Imperiect.  Such 
Imperiectlona cannot  becared  by  indulging 
in  inferences  or  presumptions  in  favor  ot 
appellant.  The  rights  of  the  parties  on 
this  appeal  must  be  "beard  upon  the  rec- 
ord, and  by  the  record  determined."  Ap- 
pellant should  have  procured  "a  perfect 
record,"  for  tbe  reason  that,  so  far  as 
this  eourt  Is  conearned,  "errors  mast  be 
manifest  on  tbe  face  of  the  r?cord.  *  Sec- 
tions 186, 189.  Elliott's  App.  Proc.  If  an 
exception  was  made  In  thla  case,  we 
would  violate  the  spirit  at  leastof  the  rnle 
long  established  by  tbe  supreme  court, 
and  followed  by  this  court  in  an  aubroKen 
line  of  decisloDB,  as  the  result  ot  tbe  appli- 
cation uf  which  It  baa  been  often  decided 
that  a  bin  of  exceptions  Incorporated, 
bound,  and  certified  In  a  transcript  of  tbe 
record  will  not  be  considered  as  a  part 
thereof  unleas  It  affirmatively  appears  in 
due  form  that  such  bill  of  exceprtions  has 
been  duly  filed  "by  an  Independent  record 
entry,"  (or  Its  equivalent.)  and  that  ft 
properly  and  rightfully  forms  a  part  of  tbe 
transcript.  Section  t(05.  Id.  The  princi- 
ple referred  to  by  analogy  is  applicable  to 
the  casein  band  in  this  respect,  namely, 
that  an  appellate  court  cannot  and  will 
not  indulge  In  any  presumptions  or  infer- 
ences as  to  whether  what  purports  to  be 
the  complaint,  attached  to  tbe  transcript 
In  manner  and  form  as  In  this  case,  was 
dnly  filed  and  acted  upoo  in  the  cod^t  be- 
low, In  the  entire  atNience  ot  any  formula 
or  preface  at  tbe  head  or  beginning  of  tbe 
transcript.  See  Bosk.  Pr.  p.  83. 

If,  however,  we  should  hold  that  the 
transcript  was  not  radically  Imperfect  In 
any  essential  respect,  and  that  we  should 
enter  upon  an  Investigation  of  the  merits 
of  the  question  sougbt  to  be  presented  by 
this  appeal,  we  would  then,  under  the  an- 
tboritlra,  be  forced  to  the  conclnalon  that 
tbe  first  error  assigned  relative  to  the  al- 
leged overruling  ot  tbe  demnrrer  to  the 
complaint  In  the  "Warrick court" presents 
no  question  for  our  consideration  as  to 
the  ruling  on  sneh  demurrer  in  the  Van- 
derbargii  elrcnlt  coort,  and,  as  then  Is 
nothing  whbtaver  In  the  transcript  tend- 
ing to  indicate  that  any  such  demurrer 
was  ever  either  filed  In  or  overruled  by 
the  Warrick  circuit  court,  this  assignment 
would  not,  even  if  the  complaint  was 
properly  in  tbe  record,  reqnire  any  atten- 
tion. Tbe  rule  Is  that  specific  error  relied 
on  In  an  appellate  court  mnst  be  clearly 
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Rsalxned.  SecHon  806,EIIlott*B  App.Proc. 
aote  2,  and  aatborltles  there  dted. 

Couneel  for  appellee  aUoeay:  "It  does 
not  appear  that  bllle  of  exception  were 
ever  fiied. "  The  traascrlpt  dlacloses  that 
the  verdict  was  rotoniet]  on  the  lOtb  day 
or  June.  18U1.  Jadgmeot  was  rmdered 
on  the  same  day,  and  the  record  recites 
that  **  ninety  days'  time  la  giren  to  file  Its 
bill  of  exceptions.**  Then  follows  what 
parports  to  be  a  bill  o(  exceptions,  In 
which  la  incorporated  a  motion  to  aup- 
prraa  certain  portions  of  depositions.  It 
does  not  appear  when  this  bill  was  filed. 
Followiae  this  Is  an  entry  BhowioK  the 
flllngor  an  appeal  bond  on  theldtbof  Jnne, 
1891,  bnt  the  transcript  was  not  filed  in 
this  eonrt  until  January  6, 1893,  so  the  ap* 
peal  was  not  perfected  pursaant  thereto. 
Section  63H,  Rev.  St.  18S1.  The  record  of 
the  proceedintts  on  Jane  10,  1891,  recites 
that  appellant  "Bias  Its  motion  and  rea- 
sons In  writing  for  a  new  trial  herein," 
which  motion  Is  not  set  out«  bat  the  rec- 
ord shows  that  It  was  overrated,  and 

Judgment  rendered  as  before  stated.  Ful- 
owlng  theappeal  bond  filed  on  June  13Ch, 
the  motion  for  new  trial  is  copied  into  the 
transcript.  Immediately  folic  wing  the 
conclusion  of  the  motion  lor  a  new  trial 
there  appears  the  followln);  entry:  ''And 
afterwards,  on  tbeStbdayof  September, 
1831,  the  lollowlDK  bill  of  exceptions  was 
filed  In  the  ofBce  of  the  elerk  of  the  War- 
rick circuit  court,  to  wit."  Then  follows 
hill  ot  exceptions  Indue  form,  containing 
the  evidence,  except  as  hereluofter  stated, 
and  also  the  Instructions.  Whatevermay 
be  said  of  the  record  In  other  respects.  It 
sufflclently  appeam  that  the  bill  of  excep- 
tions was  filed.  The  bill  recites:  "And 
this  was  all  the  evidence  fflven  on  the  trial 
of  tblBcase."  Counsel  for  appellee,  how- 
ever, contend  that  "a  mortgaKe  referred 
to  as  having  been  read  In  evidence  does 
not  appear  In  the  record,  so  that  the  rec- 
ord does  not  contain  all  the  evidence. " 
An  examination  of  the  record  shows  that 
this  position  Is  well  taken. 

The  only  questions  arising  od  the  second 
error  assigned,  dlscossed  by  cooasel,  re- 
late  to  the  evidence  and  to  instructions 
given  and  refused.  Tberule  has  been  long 
established  that  In  such  cases,  where  the 
eTldencela  not  all  In  the  record,  the  court 
will  not  consider  any  qaestlon  In  reference 
to  the  sufflcleney  of  the  evidence,  or  errors 
in  relation,  to  the  admission  or  exclusion 
of  evidence,  nor  will  the  court  consider  the 
Instructions  given  or  refused,  where  an 
examination  ot  the  evidenre  is  required. 
Elchei  V.  Bower,  2  Ind.  App.  84;  28  N.  E. 
Rep.  192;  Stout  v.  Turner.  102  Ind.  418; 
26  N.  E.  ftep.  Jennings  v.  Dorhani.  101 
Ind.  8B1;  section  824.  Elliott's  App.  Proc.. 
and  aatborltles  cited  in  note  4.  It  is  not 
n'-ceRsary.as  a  rule.  In  each  cases,  tu  bring 
an  the  evidence  before  the  appellate  court, 
but,  when  the  effort  Is  made  to  present  the 
questions  for  review  on  the  theory  ths  t  all 
the  evidence  is  in  the  record,  the  bill  uf  ex- 
reptlons  must  clearly  and  afilrmatlvely 
show  that  all  the  evidence  given  on  the 
trial  la  Incorporated  therein.  Shugart  v. 
UllM,  125  Ind.  446,  26  N.  E.  Rep.  551.  See 
sectionB  ISS.  195. 868.  EUlott'a  App.  Proc. 
In  fact,lt  Is  ordinarily  preferable.  In  many 


respects,  if  care  la  observed  In  i>repax^ 
Ing  the  record,  to  present  tbe  qnestlona 
which  arise  la  the  trial  court  for  review  In 
an  appellate  court,  without  Incorporating 
the  entire  evidence  in  a  bill  of  escpptlons. 
which  purpwe  can  be  accomplished  In 
shorter  form,  with  lee8expense,and  tu  bet- 
ter advantage,  by  bringing  before  sucli  ap- 
pellate eonrt  so  much  only  of  tbe  record  an 
may  be  neceanary  to  show  the  adverse 
ruling,  and  that  the  exceptions  have  t>een 
properly  and  seasonably  taken  and  well  re- 
served. In  such  case  the  record  mastahow 
that  there  was  competent  and  material 
evidence  In  relation  to  the  matter  which 
Kave  rise  to  the  ruling  and  exception.  Id 
nhort,  tbe  transcript  mnstcoatalu  all  such 
matters  as  may  be  necedsary  to  overcome 
the  presumption  which  Is  indulged  In  favor 
of  the  proceedings  and  rulings  of  tbe  trial 
court.  In  other  words,  the  transcript  of 
the  record,  or  so  much  thereof  as  may  be 
necessary  to  present  the  question  under 
the  etntnte  and  rules  of  practice,  must  be 
complete  in  itself,  and  must  show  error. 
But  when  tbe  theory  of  the  appeal,  as  in 
this  case.  Is  to  have  such  questions  re- 
viewed on  a  record.  In  which  the  attempt 
has  been  made  to  incorporate  all  the  evi- 
dence, the  omiaaion  of  any  part  of  tbe  evi- 
dence (however  Immaterial  In  fact  It  may 
ha>e  been,  when  auch  omlaslon  afiSrma* 
tlveiy  appears  on  tbe  face  of  the  record 
without  any  explanation  or  statement 
therein  In  reference  thereto)  will  be  fatal 
to  the  appeal,  so  far  aa  the  same  is  pred- 
icated on  any  adverse  ruling  relating  to 
the  evidence  or  Inst ractlo its.  Fatchell  v. 
Jaqua,  (Ind.  App.)  83  N.  £.  Rep.  132.  We 
have  carefully  examined  the  record  In  the 
respects  indicated,  and  would  have  been 
pleased  to  have  been  able  to  Investigate 
and  decide  tbe  many' Interesting  qoeattoiui 
so  fully  and  ably  argued  by  learned  coua- 
sel,  but,  If  we  are  right  In  what  we  have 
heretofore  suid.  It  necessarily  follows  that 
no  question  as  to  the  merits  ot  tbe  con- 
troversy is  presented  by  the  record  foroar 
coDsldefation.  Judgmeat  affirmed. 

REINHARD.  C.  J.,  took  no  part  In  the 
decision  ai  ttau  case. 


Cr  In<L  App.  tS9> 

KXLXI  at  aL  V.  MUBPHT.^ 

(i^pdlate  Oonrt  of  Indiana.    Msy  U,  1888.) 

jDDaKKiT  —  Bill  or  Rbtibw  —  SornciBHcr  or 
AirawRR — Rbcwbd— DsPBiTHBS. 

1.  A  complaint  for  the  review  of  a  Jndf- 
meat  for  error  apparent  on  tho  record  mnst 
show  BUch  error  ss  would  aathorizo  a  rererBal 
of  the  jndgment  had  an  appeal  been  perfected. 

2.  An  anawer  to  inch  complaint,  arerrhiff 
that  the  tranBcript  1b  incorrect  oecanse  it  does 
not  set  out  a  motion  to  strike  oat  testimony  or 
show  any  ruling  thereoa,  is  demuirable,  since 
Buch  motion,  and  the  rtilinss  thereon,  ore  no 
part  of  the  record  unless  made  so  by  bill  of  ex- 
ccptionB  or  ord»  of  the  ooorL 

8.  In  BQch  action  vaxHx  defenBes  only  are 
proper  as  are  available  on  an  appeal  from  th* 
judgment. 

Appeal  frum  circuit  court.  Grant  coun- 
ty; W.  M.  Buegs.  Special  Judge. 

Action  by  Reuben  Mnrpfay  against  Jnbn 
Kileyand  others  to  review  a  Jadgment 

'Kehearing  denied.  See  84  M.  &  lUf,  OSa 
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tor  defendanta  la  an  action  between  the 
jiarties.  From  a  Jadgment  tor  plalntlfT, 
dvteDdaate  appeal.  Affirmed. 

John  A.  Kereey,  for  appellants.  John 
T.  RtraiiKe.  Etban  A.  HaBman,  and  H.  B. 
ShWeljr,  for  appellee. 

BOSS,  J.  The  complaint  filed  In  tbls 
case  was  to  review  the  Judgment  and 
proceedlo£a  ol  the  Grant  clrcolt  court  In 
an  action  brought  by  the  appellee  against 
the  appellants,  wberelu  Judgment  bad 
been  rendered  in  favor  of  the  appellants, 
tbe  appellee  seeking  the  review.  Counsel 
have  argued,  at  great  length,  several 
qnestloos  preseoted  by  tbe  record  which 
precede  the  questions  arlslog  upon  tbe 
complaint,  but  tbe  view  we  take  of  thR 
ncord  and  proceedings  does  not  require 
as  to  examine  and  pass  upon  sncb  Ques- 
tions. Tbe  court  below,  as  wvll  aa  conn> 
sel,  considered  this  as  an  original  and  In- 
dependent acllou,  and  in  that  view  the 
parties  made  Issaes  and  submitted  the 
cause  to'  tbe  court  for  trial;  oiicl  the 
coart,  after  bearing  evideDce,  at  the  re- 
qaeat  of  tbe  appellants,  made  a  special 
flodfng  of  tbe  facts  wltb  couclurilons  of 
law  thereon,  and,  alter  overruling  a  mo- 
tion made  by  appellants  for  a  new  trial, 
rendered  Judgment  In  favor  of  the  appel- 
lee on  its  special  Sndlug  of  facts,  but  did 
Dot  reverse  or  set  aside  the  Judgment 
Tendered  in  favor  of  the  appellants  on  the 
special  verdict  in  tbe  original  cause.  Tbe 
complaint  in  thia  case  was  to  review  on 
account  of  errors  of  law  apparent  on  the 
face  of  tbe  record;  and.  Id  order  to  be 
Bufdcient.  It  must  show  such  error  as 
would  authorise  this  court  to  reverse  tbe 
Judgment  bad  an  appeal  been  perfected. 
Richardson  T.  Uowk,  45  Ind.  457;  Rice  v. 
Turner.  T2  Ind.  559;  Insurance  Co.  v.  Gib- 
son, 104  Ind.  886.  8  N.  £.  Bep.  N92;  Baker 
v.  Lndlam,  118  Ind.  87,  20  N.  B.  Rep.  648. 

The  errors  for  whlcb  a  review  was 
sought  are  as  follows:  "(1)  Tlie  court 
erred  in  overruling  plaintiff's  motion  for 
Judgment  on  said  special  verdict.  (2)  Tbe 
cnuri  erred  in  ensralnlng  the  defendants' 
motion  for  Judgment  on  said  special  ver- 
dlet.  (8)  The  court  erred  Id  rendering 
JndgmMit  for  tbe  delendanta  on  said 
spedal  verdict. "  These  assignments  call 
in  queatfon  tbe  correctness  of  tbe  ruling 
of  the  court  In  the  rendition  of  the  Judg- 
ment, and  nothing  more.  If  tbe  copy  of 
the  record  and  proceedings  wltb  the  com- 
plaint Is  a  complete  and  true  copy,  the 
ruling  on  tbe  demurrer  to  the  complaint 
to  review  raised  every  qneatlon  presented 
by  tbe  aaalgnmente  of  error  fur  review, 
and  Jadgment  sbonld  have  followed  tbe 
ruling  of  the  court  upon  the  demurrer,  un- 
less tbe  appellants  answered  matters  aris- 
ing after  the  reudltlou  of  the  Judgment,  or 
such  errors  as  would  have  been  available 
an  cross  errors  on  appeal.  When  a  com- 
plaint la  filed  to  review  tor  errora  of  law 
apparent  on  the  face  of  the  record,  the 
d^ndant  can  answer  any  other  error 
apparent  on  the  face  of  the  record  which, 
if  assigned  as  cross  error  on  appeal, 
would  result  In  an  afQrmance  of  the 
Jndgnieut;  or  he  may  answer  such  de- 
fettMa  as  the  statute  of  limitation,  tbe 
T.34N.BJ1U.2— 8 


pendency  of  an  appeal  from  the  Judg- 
ment, or  payment;  or  be  may  deny  that 
the  copy  of  the  record  set  out  In  tbe  com- 
plaint is  a  correct  and  complete  copy  of 
tbe  record  sought  to  be  reviewed.  Bn- 
scher  v.  Enapp,  107  Ind.  340,  8  N.  E.  Rep. 
263.  Tbe  appellants  insist  that  tbe  court 
erred  In  sustaining  the  demurrers  to  tb9 
second  and  third  paragraphs  of  their  an- 
swer. An  action  to  review  a  Judgment 
must  be  brought  In  the  court  In  whlcb  tbe 
Judgment  was  rendered.  Section  616,  Rev. 
St.  1881;  Jones  V.  Abrens.  116  Ind.  490. 19 
N.  K.  Rep.  834.  A  complaint  for  review 
must  bring  before  tbe  court  a  full  and 
complete  record  of  the  judgment  and 
proceedings  sought  to  be  reviewed.  Mc- 
Dnde  V.  McDade,  29  Ind.  340;  Comer  r. 
Himes,  58  Ind.  573;  Whitehall  r.  Craw- 
ford. 67  Ind.  84.  The  second  paragraph 
of  the  answer  purports  to  be  a  plea  of 
nul  tlel  record.  In  tbls  answer  tbe  appel- 
lants aver  that  the  copy  of  the  record  Is 
incorrect  because  certain  parts  thereof 
bad  been  stricken  out  by  drawing  a  pun 
through  such  parts,  and  that  the  parts 
thus  eliminated  are  essential,  and  thai 
Bald  parts  BO  stricken  out  "state,  among 
other  things,  that  at  the  trial  of  said 
cause  the  plaintiff  moved  the  court  to 
strike  out  part  of  tbe  testimony  given 
therein,  and  said  pretended  transcript 
does  not  contain  said  motion,  nor  any 
matter  stating  what  disposition  was 
made  thereof,  or  what  ruling,  if  any,  the 
court  made  thereon."  The  copy  of  the 
record  filed  wltb  the  complaint  does  not 
show  on  its  face  that  It  Is  incomplete,  and 
this  answer  does  not  show  wherein  It  Is 
«ieficlent.  Tbe  allegation  that  a  motion 
was  made  to  strike  out  part  of  the  testi- 
mony, and  that  the  record  does  not  set 
uDt  said  motion,  or  show  any  ruling 
thereon,  does  not  show  tbe  copy  of  tbe 
record  to  be  incorrect  or  Incomplete. 
Motions  TO  strike  out,  as  well  as  tbe  rul- 
ings of  the  court  thereon,  are  made  part 
of  the  record  only  by  proper  bill  of  excep- 
tions or  by  order  of  the  court.  If  this 
motion,  together  with  the  court's  ruling 
thereon,  were  not  made  a  part  of  the  rec- 
ord by  a  bin  of  exceptions  or  order  of  tbe 
conrt,  they  were  not  a  part  of  the  record. 
Balue  V.  Richardson,  124  lad.  480,  26  N.  E. 
Rep.  11. 

As  to  the  safflcIsBcy  of  tbe  third  para- 
graph of  the  answer,  counsel  for  appel- 
lants says:  "The  third  paragraph  of  ap- 
pellants' answer  to  appellee's  amended 
complaint  for  review  is  in  tbe  nature  of  a 
cross  assignment  of  errcrs.  It  avers  that 
on  appellee's  objection  the  conrt,  Id  the 
trial  of  cause  No.  d.170,  excluded  certain 
testimony  uffered  by  appellants  to  prove 
the  damages  averred  In  their  answer  In 
that  case,  and  averring  facts  showing  the 
admlaslhlllty  of  such  evidence,  that  It  was 
true,  and  that  it  It  had  been  admitted  It 
would  have  shown  that  appellants  did 
not  owe  appellee  anything  whatever. 
This  does  not  appear  by  a  blU  of  excep- 
tions, because,  as  Is  very  natural,  when 
tbe  court  which  tried  cause  No.  3,170 
came  to  the  concluslou  that  the  special 
verdict  therein  would  not  Justify  a  Judg- 
ment In  favor  of  appellee,  and  rendered 
Judgment  (ur  appellants,  tbey  would  not 
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be  very  llkelj  to  dlaturb  themBeveii  inncb 
aboat  Mlts  of  exceptions."  Simply  to 
qoute  tbe  reanonlnK  nf  ctiunael  In  all  that 
need  beeald  coDCPrulng  tbla  answer,  be- 
cause It  is  seen  at  ouce  tbat  appellants 
seek  to  take  adrantage  of  something 
wblch  Is  not  In  the  rucord,  and  not  there 
because  they  failed  to  have  it  made  a 
part  of  tbe  record.  By  the  sapplemental 
answer  filed  by  appellants  they  soui;bt  to 
raise  Issues  and  maks  a  deiecse  which 
were  available  only  In  the  original  action. 
This  they  could  nut  do,  either  on  appeal 
or  In  an  action  to  review.  Such  defenses 
only  were  proper  as  would  have  been 
available  In  this  court  had  an  appeal 
been  taken  from  the  orlgiual  Judgment  In- 
stead of  a  review  sonsht.  The  first  para- 
graph of  the  answer  was  a  general  denial, 
and,  like  a  Joinder  in  error  on  appeal, 
simply  denies  the  errors  assigned  upon 
which  a  review  is  asked.  This  paragraph 
raised  no  question  in  this  case  not  pre- 
sented by  the  demurrer  to  the  complaint. 
Bot  one  qnestloQ,  therefore*  is  presented 
by  this  appeal,  namely,  did  tbe  complaint 
state  facts  snfltcient?  The  complaint  for 
review  contains  a  copy  of  tbe  pleadings, 
Judgment,  and  proceedings  In  the  original 
action,  from  which  we  find  the  original 
complaint  to  be  a  suit  upon  an  account 
lor  a  certain  amoont  of  broken  stone  sold 
and  delivered  by  appellee  to  ths  appel- 
lants. Several  Isnnea  were  formed  by 
special  answers.  The  case  was  tried  by 
a  Jury,  and  a  special  verdict  returned, 
showing  a  balance  due  tbe  appellee  of 
9608.8U.  Upon  the  special  verdict,  bow- 
ever,  the  court  rendered  Judgment  for  the 
appellants.  The  facts  found  In  t.he  special 
verdict  were  sufficient  to  have  supported 
a  Judgment  thereon  for  the  appellee,  and 
the  court  erred  in  rendering  Judgment 
for  the  appellants.  In  this  case  the  court 
should  have  entered  Judgment  for  the  ap- 
pellee upon  Its  ruling  on  tbe  demurrer  to 
the  complaint.  Counsel  for  both  sides 
have  filed  veiy  able  and  exhaastlve  briefs. 
In  which  many  questions  are  diaensiied 
which  it  is  nnnecemary  to  examine  and 
decide  on  this  appeal;  and,  while  we  do 
not  fally  approve  Che  manner  In  which 
Judgment  was  entered  In  this  case,  we 
think  tbe  right  resnlt  has  been  reached, 
and  for  that  reanon  will  not  reverse  the 
cause  tor  techatral  errors  of  practice 
which  do  not  go  tu  the  merits  ot  tbe  con- 
troversy. Judgment  affirmed. 


(8  Ind.  App.  163) 

SJILBS  V.  DB  WOLF  st  sLl 
O^ipellate  Gourt  of  Indiaos.    Uoy  U.  1803.) 

COHFBNaATIOy    or  ATTOKSBT  —  PRBSDMPTION  01 
EMPLOIMENT — EVIDBHCB. 

1.  Id  an  action  tat  professional  servlcee 
rendered  by  plalntlfTs,  in  an  action  to  set  aside 
a  will,  as  attorneys  for  defendant  a  testamen* 
tary  trustee  of  one-third  of  tbe  estate,  it  to- 
peared  that  one  plaintiff  was  administrator  de 
ooais  noQ.  and  another,  oiiardian  of  a  minor 
leeatee,  and  both  were  defendants  la  auch  ac- 
tion. Other  attorneya  were  employed  therein, 
end  were  paid  by  the  administrntor  out  of  the 
estate,  when  tbe  administrator's  compensa- 
tion was  fixed,  bis  services  as  attorney  in  auch 
action  were  considered.  There  was  no  direct 
evidence  that  defendant  spedally  employed 

'Rehearing  denied. 


plalntltrs  te  represent  Un.  ffdd.  that  A^mA- 
ant  was  not  liable  either  peraonally  or  as  tru»- 
tea. 

2.  Tlie  fact  that  plaiDtlffg  prepared  the  case 
for  trial,  intwriewed  witnesses  brought  to  their 
office  by  defendant,  and  asristed  at  the  trial  la 
his  presence^  did  not  raise  a  presumption  of 
empToTmrat. 

Appeal  from  circuit  court,  Knoxeonnty; 

Qeorge  W.  Shaw,  Jud^re. 

Action  by  William  H.  De  Wulf  and  oth- 
ers against  William  R.  Miles,  trustee  under 
the  will  of  William  J.  Wise,  deceased. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.  Reversed. 

H.  S.  Gauthom  and  Townsend  A  Wll- 
helm,  for  appellant.  Gallop  A  Kesalnj;w« 

for  appellees. 

DAVIS,  J.  The  complaint  filed  In  thin 
case  in  tbe  court  below  was  In  the  words 
and  figures  following,  to  wit:  "State  of 
Indiana,  Knox  county— es.:  William  U. 
De  Wulf,  Smiley  N.  Chambers,  Edgar  U. 
De  Woll  vs.  William  R.  Miles,  trustee  nn- 
der  the  last  will  and  testament  of  William 
J.  Wise,  deceased.  Knox  circuit  court, 
March  term,  1890.  The  plaintiffs,  late  co- 
partners, doing  business  oudar  the  firm 
name  of  De  Wolf,  Chambers  ft  De  Wolf, 
complain  ot  the  defendant,  and  say  that 
said  defendant  Is  indebted  to  them  in  the 
sum  of  six  thousand  dollars  for  servicea 
as  attorneys  rendered  said  defendant,  at 
his  special  Instance  and  request,  In  tlw  de- 
fense of  the  suit  of  Jacob  Shngart  et  al. 
against  said  defendant  and  others, aodfor 
professional  services  rendered  satd  defend- 
ant in  the  management  of  said  trust,  a 
bill  of  particulars  being  filed  herewith  and 
made  a  part  hereof;  and  plaintiffs  say 
that  said  acconnt  Is  duo,  and  remalna 
wholly  unpaid,  wherefore  they  demand 
Judgment  f(ir  six  thousand  dollars.  Cul- 
Inp  &  Kesslnger.  Attorneys  for  Plaintiffs.'* 
In  the  bill  of  particulars  Che  alleged  serv- 
ices in  the  Shngart  Case  were  estimated 
at  f5,000,  and  tbe  services  rendered  in  tha 
management  of  tbe  trust  at  $1,000.  The 
answer  was  a  general  denial^  payment, 
and  set-off;  but  the  alleged  payment  and 
set-oil  were  founded  on  Items  ot  numtnHl 
amount  only,  and  therefore  these  an- 
swera  are  not  material,  so  far  as  the  ques- 
tions presented  for  onr  consideration  are 
concerned.  There  is  no  averment  in  the 
complaint  that  said  Miles  was  trustee  nn> 
der  any  will,  or  for  any  person.  Neither 
Is  there  any  averment  as  to  the  extent, 
character,  value,  or  condition  of  the  es- 
tate, It  any,  in  his  hands.  In  fact,Uls  not 
alleged  that  he  had  any  trust  estate  In 
his  hands  or  under  his  control,  or  that  be 
was  in  such  trust  capacity  a  party  to  any 
suit,  or  that  as  trustee  he  required  the 
services  of  an  attorney,  or  that  as  trus- 
tee he  employed  appellees  to  perform  any 
services  for  talm,  or  that  any  such  serrices 
were  necessary.  Ou  whatever  theory  tbe 
parties  to  the  action  may  have  proceeded 
In  tbe  court  below,  the  caee,  as  It  comes 
to  us  on  the  record,  appears,  under  the 
authorities,  to  have  been  merely  a  person* 
al  action  against  said  Miles  to  recover 
from  him  tbe  alleged  value  ot  the  servtcea 
rendered  by  appellees.  Turner  v.  Flagg, 
(Ind.  App.)  83  N.  B.  Bep.  1104,  and  aatbop 
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ities  thvn  dted.  Wbat  we  have  saia  on 
tbls  snbjeet  baa  been  for  tbe  purpose  of 
setting  an  accurate  atatement  of  the 
pleadtnga  and  tbe  theory  of  tbe  case  be- 
fore ns,  In  order  to  determlue  whether 
there  Is  avallableerror  In  tbe  record.  Tbe 
cauee  waa  aubmitted  to  a  jury  for  trial, 
and  reaolted  In  a  general  verdict  forappel- 
lees  Id  tbe  Hum  of  $2,480,  on  wblcb  verdict 
«  personal  Judgment  was  rendered  againat 
WllUam  R.  Miles. 

ThB  history  of  the  vase,  with  a  general 
statemeutof  the  facts,  may  be  summarized 
as  follows :  William  J.  Wise,  of  Vlncennes, 
died  testate  January  4,  18S4,  leariag  a 
large  estate.  He  left  no  Issue,  as  be  was 
never  married.  By  bla  will  be  devised  al> 
moat  hto  entire  estate  to  Wflliaui  B.  Miles 
and  John  M.  Boyle,  In  trust  for  the  nee 
and  bmefltof  Elizabeth  S.  UtIes.Catbarlne 

A.  Fay,  and  Mary  B.  Byder,  his  three 
nieces,  one  equal  third  to  each.  Tbe  said 
nieces  were  all  married,  and  tbeir  bus- 
banilB  living,  at  the  date  of  tbe  death  of 
testator.  By  tbe  provisions  of  the  will.  If 
either  of  the  husbands  of  the  cestuls  que 
tmsteut  should  die,  then  the  one-third  In- 
terest of  his  estate  should  absolutely  vest 
in  the  surviving  widow,  freed  from  tbe 
troat;  and  if  either  of  said  nieces  should 
die  before  their  husbands,  and  leave  Issue 
anrvlving,  then  the  one>thlrd  Interest  In 
bia  estate  abonld  abaolatelj  vest  In  hw 
snrvlvlng  Issue,  also  freed  from  the  trust. 
Catharine  A.  Fay  and  Mary  B.  Byder,  two 
of  the  nieces,  died  before  tbelr  husbands, 
and  before  the  estate  was  settled,  and 
while  it  was  In  litigation.  They  butb  left 
minor  children,  and,  by  the  terms  of  tbe 
will,  one-third  of  the  estate  of  tmtator 
vested  In  their  children.  F.  M.  Fay,  the 
aurvlvlng  bnaband  of  one,  was  appointed 
guardian  of  ber  children,  and  Smiley  N. 
Chambers  was  appointed  gnardlan  of 
Emma  W.  Ryder,  tbe  minor  child  of  Mary 

B.  Ryder.  This  left  under  the  charge  and 
control  ut  tbe  trustees  under  tbe  will  only 
tbe  one-third  Interestof  Elisabeth  S. Miles. 
John  M.  Boyle,  one  of  the  trustees  named 
in  tbe  will,  did  not  qnallfy,  but  William 
B.  Miles,  tbe  husband  of  Elisabeth  S. Miles, 
qualified  to  look  after  the  interest  of  his 
wife.  After  the  death  of  William  J.  Wise, 
the  testator,  Richard  J.  McKenney  was 
appointed  administrator  with  the  will  an- 
nexed of  bis  estate,  and  made  an  inven- 
tory, collected  many  thousanda  of  dollars 
of  notea  and  other  cboses  lo  action,  settled 
and  adjusted  a  partnership  of  ova-  80 
years*  duratioQ,  of  whkh  testattnr  bad 
been  a  member,  Involving  assets  of  over 
9200,000,  and  In  fact  administered  the  es- 
tate, and  had  the  assets  ready  for  distrl- 
batlou,  and  filed  a  final  account  abowing 
the  complete  settlement  of  tbe  estate,  and 
tbe  character  of  the  assets  In  band  ready 
for  distribution.  Distribution  was  alone 
prevented  and  postponed  by  pending  suits 
to  contest  tbe  will  In  order  to  ascertain 
whether  distribution  was  to  be  ordered 
according  to  tbe  will  if  sustained,  or  ac- 
cording tu  law  if  it  was  annulled.  The 
estate  was  In  tbls  condition  when  McKen- 
ney reHlgned  the  trust,  and  when  William 
U.  De  Wolf  was  appointed  administrator 
da  bonis  non.  McKenney  was  allowed, 
for  his  seryicea  in  settling  tbe  estate,  in  all 


f4,750.  Alter  tbe  death  of  testator  and 
tbe  probate  of  bis  will,  Henry  K.  Wise,  a 
brother  of  testator,  commenced  an  action 
Id  the  Knox  circuit  court  to  set  It  anlde. 
This  action  was  tried  in  said  court  before 
a  Jury,  and  resulted  in  a  vercliot  sustaining 
the  will.  On  this  trial,  whkh  lasted  some 
four  weeks,  sabstautlully  all  the  evidence 
tending  to  sustain  and  uphold  tbe  will 
was  bunted  up,  as  well  as  most  of  tbe  evi- 
dence relied  on  to  defeat  it,  and  the  same 
was  taken  down  in  shorthand,  and  em- 
bodied in  a  bill  of  exceptions.  Tbe  appel- 
lees in  this  case  had  no  connection  with 
that  litigation  or  the  estate  of  testator  in 
any  way.  Henry  K.  Wise,  tbe  contestant, 
died,  and  tbe  appeal  was  never  prosecuted 
from  the  Judgment  of  tbe  Knox  circuit 
court.  Afterwards  Jacob  Shugart  and 
others,  heirs  of  testator,  commenced  an 
action  in  the  Knox  circuit  court  to  con- 
test his  will.  This  action  was,  on  the  ap- 
plication of  contestants  fur  a  change  of 
venue,  sent  to  the  Sullivan  circuit  court 
for  trial.  At  tbe  time  tbls  second  action 
was  commenced, the  Interests  of  Catharine 
A.  Fay  and  Mary  B.  Byder  had  vested  in 
their  minor  children  by  tbelr  death,  and 
Frank  M.  Fay  and  8miley  N.  Chambers, 
tbe  guardian  of  Emma  W,  Byder,  the  sole 
heir  of  Mary  B.  Ryder,  were  both  made  de- 
fendants In  that  suit,  as  also  Biehard  J, 
McKenn^,  tbe  administrator  with  tbe 
will  annexed  of  tbe  testator,  bis  estate  be- 
ing unsettled,  and  William  R.  Miles,  tbe 
trustee,  who  had  charge  under  the  will  ct 
the  une-third  luterestof  Elizabeth  8.  Miles, 
falB  wife.  Tbe  first  trial  of  tbe  said  second 
suit,  brought  by  Shngart  and  others  in 
the  Sultiran  circuit  court  before  a  Jury,  re- 
sulted In  the  Jury  failing  to  agree.  On 
that  trial  Richard  J.  McKenney,  tbe  ad- 
ministrator, employed  WUllam  H.DeWolf 
and  Smiley  N.  Chambers,  among  other  at- 
torneys, to  defend  and  sustain  tbe  will, 
and  paid  them  In  full  for  the  services  ren- 
dered on  said  trial  under  said  employ- 
ment. Tbe  testimony  on  the  trial  of  that 
cause  to  sustain  the  will  was  practically 
tbe  same  as  tbe  testimo^  on  the  first 
trial  of  the  case  of  Henry  K.  Wise.  After 
the  said  first  trial  It  wae  deemed  advisable 
to  get  rid  of  McKenney  as  administrator, 
as  be  was  thought  unsafe  on  account  of 
his  wife  being  interested  In  defeating  the 
will  as  one  of  the  general  belrs  of  testntor, 
and  taking  an  active  part  In  tbe  pending 
suit  to  accomplish  It.  To  prevent  meas- 
ures being  taken  to  remove  him,  McKen- 
ney resigned  as  administrator,  and  settled 
the  estate  ready  to  deliver  all  tbe  assets 
to  a  successor,  which  assets  were  in  fact 
turned  over  to  bis  snccessor  before  tbe 
second  trial  of  thecauae.  Tbe  second  trial 
of  the  Case  of  Shugart,  had  In  tbe  Sullivan 
circuit  court  hdore  a  Jury,  resulted  In  a 
verdict  sustaining  the  will.  This  second 
trial  was  not  as  long  continued  as  tbe 
preceding  one,  aud  tbe  evidence  to  sustain 
and  support  tbe  will  was  practically  tbe 
same  us  the  evidence  on  the  two  former 
trials;  aud  tbe  evidence  on  the  preceding 
trial  of  Shugart,  resulting  In  the  Jury  fall- 
ing to  agree,  was  also  taken  down  in  full 
by  a  stenographer  appointed  by  the  court.  . 
On  tbe  last  trial  of  tbe  Sbugart  Cane, 
which  resulted  in  a  verdict  sustaining  tbe 
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a  qnestton  of  law  arialng  on  the  ral- 
ingotthe  court  admlttlag  certain  teatl- 
moDj  was  reserved  Tor  the  declelon  of  sa- 
premecourt  on  appeal.  Abtll  of  exceptlooB 
embodyiog  tbe  questloDB  reserved  was 
filed,  and  tbe  appeal  prosecnted,  resultini; 
In  tbe  affirmance  of  tbe  Judgment  of  the 
flnlllvan  eJrcnit  court.  26  N.  E.  Bep.  551. 
After  tbe  Drat  trial  of  the  Hhufcart  Case, 
and  after  tbe  resignation  <i(  McKeoney  as 
administrator,  William  H.  De  Wolf,  one 
of  the  appellees,  was  appointed  admlols- 
trator  de  honls  non  with  the  will  annexed 
of  teatator,  and  was  properly  substituted 
as  a  defendant  In  lien  of  McKenney  in  tbe 
Shugart  contest  before  tbe  trial  of  tbe 
cause.  In  tbe  last  trial  of  tbeCaue  of  Sba- 
gartlntbe  SulUvan  drcult  court  tbe  tol- 
lu  wing  attorneys  were  especially  employed 
to  defend  tbe  will  in  said  court,  and  also 
to  defend  or  prosecnte  any  appeal  in  the 
supreme  court  that  might  be  taken  from 
tbe  judgment  of  tbe  Sullivan  circuit  court, 
and  tbelr  recetpta  were  drawn  so  as  to  ev- 
idence this  special  contract  and  agree- 
ment: Hays  &  Bays,  of  Sullivan;  Gardi- 
ner &  Taylor,  of  Washington ;  Harrison, 
Miller  &  Blam,  of  Indianapolis;  and  Mc- 
Donald, Butler  ft  Snow,  of  Indlanapults. 
MesKn.  Gardiner  &  Taylor,  of  Washing- 
ton, Frederick  W.  Tlebe  and  Mason  J.  Nib- 
lack,  of  Vincennes,  were  retained  and 
took  part  In  all  the  three  trials  bad  to 
contest  tbe  will  of  the  tPStator.  The  at- 
torneys fortbe  defense  participating  In  tbe 
trial  of  tbe Shugart Case  paid  a|1  theirown 
expenses.  The  expenses  of  William  H.  De 
Wolf,  who  was  defendant  as  well  as  ad- 
ministrator, were  paid  ont  ol  tbe  estate 
of  testator  before  it  was  settled  and  dis- 
tribution made.  The  expenses  of  Hmlley 
N.  Chambers,  who  was  guardian  of  Emma 
W.  Byder,  and  also  a  defendant,  were  also 
paid  out  of  the  estate  hefore  dlntrlbatlon. 
The  same  assets  that  Mt^Keuney  had  on 
hand  when  he  resigned  the  trust  paHsed 
to  De  Wolf  ae  bis  successor,  and  De  Wolf 
procured  an  order  of  court  to  authorise 
hini  tojsntfer  tbe  assets  so  received  by  blm 
to  remain  in  bank  in  tbe  same  manner 
that  they  liad  been  kept  by  McKenney. 
After  the  judgment  of  the  Sullivan  circuit 
court  was  renilered,  snstaining  the  wilt, 
and  before  tbe  appeal  taken  to  supreme 
court  therefrom.  De  Wolf  filed  his  final  ac- 
count as  administrator,  sbonrlng  that  tbe 
assets  of  the  estate  were  In  tbe  same  con- 
dition and  consisted  of  same  Items  as 
turned  over  to  him  by  McKenney,  only  in- 
creased in  amount  bylnterest  that  had  ac- 
crued and  been  received  on  United  States 
bonds.  He  claimed  for  bis  services  910.000, 
which  n-as  resisted  by  appellant  as  being 
ezcMsire.  Pending  adjudication  of  the 
amount  of  bis  allowance,  the  court  or- 
dered him  to  distribute  all  the  estate  in 
his  handaamong  tbe  parties  entitled  there- 
founder  the  will,  except  the9i0,0tH>clalmed 
by  him  for  bis  services  as  administrator, 
and  be  accordingly  distributed  the  same, 
one-third  to  Smiley  N.  fJbambers,  one  of 
appellees,  who  was  guardian  of  Emma  W. 
Ryder,  one-third  to  F.  M.  Fay,  guardian 
of  the  minor  heirs  of  Catharine  A.  Fay,  and 
oue-thlrd  to  William  B.  Miles,  as  trustee 
for  bis  wife,  Elisabeth  S.  Miles.  Tbe  910,- 
000  dalmed  for  Berrices  were  to  be  held  for 


further  order  on  proof  of  the  value  of  his 
services.  On  bearing  proof  of  tbe  value  of 
bis  services,  the  court  allowed  him  96,820, 
and  ordered  the9d,180  remaining  to  be  dis- 
tributed to  the  parties  eutitled  tnereto un- 
der the  win,  which  was  accordingly  done 
by  De  Wolf,  and  the  estate  was  declared 
settled,  and  he  was  discharged.  Wllllani 
H.  De  Wolf  was  only  practically  admtnia- 
tratorabout  seven  mouths,  and  the  assets 
be  distributed  were  tbe  same  be  bad  re- 
ceived from  McKenney,  with  the  exception 
of  interest  received  on  the  United  states 
bonds.  The  court.  In  bearing  proof  on 
the  claim  of  De  Wolf  for  services  as  admin- 
istrator, admitted  and  recefTsd  testimony 
as  to  tbe  appointment  of  De  Wolf  as  ad- 
ministrator de  bonis  non,  the  amount  of 
bond  he  gave  as  such,  the  amount  of  the 
assets,  hlfl  services  us  an  attorney  In  de- 
feuding  the  suit  of  Shugart  to  contest  tbe 
will  lu  both  the  Sullivan  circuit  court  and 
In  supreme  court  on  appeal,  and  all  mat- 
ters and  things  done  and  performed  by 
him  In  connection  therewith,  as  to  loss  of 
time  and  attendance  at  court  lu  a  foreign 
county,  and  every  matter  connected  with 
or  growing  out  of  said  suit,  excepting  bis 
expenses,  which  were  paid  out  of  the  es- 
tate without  question,  and  which  pay- 
ment of  his  expenses  was  admitted  by  De 
Wolf,  hut  it  does  not  appear  that  tbe 
court  allowed  blm  anything  for  his  serv- 
ices as  attorney.  Alter  the  final  settle- 
ment of  the  estate  and  distribution  of  tbe 
assets  the  appellees,  as  partuers  at  law, 
filed  In  the  Knox  circuit  court,  on  the  28tb 
day  of  February,  1890,  the  complaint  In 
this  case,  to  recover  from  appellant  for 
proreraional  services  rendered  by  them  In 
the  Sullivan  clrcnit  court  and  In  supreme 
court  on  appeal,  and  for  advice  given  him 
as  trnstee  ac  bis  special  Instance  and  re- 
quest, aud  making  an  account  current  for 
him.  The  appellant  denied  tbe  indebted- 
ness in  toto,  except  as  to  an  accovnt  cur- 
rent, and  that  he  ever  employed  appellees 
to  render  any  service  whatever  for  him, 
either  In  tbe  Sullivan  circuit  court  or  In 
this  conrt  lu  tbe  Shugart  Case,  and  denied 
seeking  orobtalnlui;  any  advice  from  them 
In  the  management  of  the  trust,  and  that 
the  only  service  rendered  by  appellees  fur 
him,  as  trnstee  or  otherwise,  was  simply 
copying  tbeltems  ol  receipts  and  disburse- 
ments from  his  account  book,  in  the  form 
of  a  report  tosabmit  to  court  ol  his  trust, 
and  that  appellees  hud  In  their  hands  920 
ol  money  for  bis  use,  which  was  sufliclent 
to  cancel  aud  offset  the  services  rendered 
by  them  In  making  his  account  as  trustee. 
Tbe  920  claimed  was  not  denlpd.  Them 
are.  In  some  other  particulars,  material 
facts  which  will,  further  on  In  the  course 
of  this  opinion,  be  more  folly  stated. 

The  first  error  discussed  is  that  the 
court  below  erred  In  overruling  appel- 
lant's motion  for  Judgment  in  his  favor 
on  tbe  answers  of  the  Jury  to  the  Interrog- 
atoiies.  Tbe  facts  found  by  tbe  Jury  In 
answers  to  the  Interrogatories  are,  io 
substance,  as  foUows:  First.  That  WlU 
liam  H.  De  Wolf  was  administrator  de 
bonis  non  cum  testamento  annexo  of  the 
estate  of  William  J.  Wise  at  the  time  ol 
the  last  trial  In  tbe  Sullivan  clrcnit  court. 
Second.  That  Smiley  N.  Obambers  was 
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soardlan  at  law  ol  Emma  Ryddr  daring 
the  laat  trial  In  tbe  SalUran  drcolt  court. 
Third.  WllUam  H.  De  Wolf  was  appointed 
anch  admlolstrator  la  Octot>er,  1887. 
Fonrth.  Tbath«wa"  discharged  aasucb 
In  February,  )K89.  Filth.  That  aald  Wil- 
liam H.  De  Wolf,admlnlBtrator,  was  party 
deTendaot  upon  said  last  trial.  Sixth. 
That  William  H.  De  Woll  bad  received. for 
bla  services  as  such  admlulstrator,  $6,820. 
Seventh.  That  the  appellees  were  part- 
nem  In  tbe  practice  uf  tbe  law  In  May  and 
Jnne.  1888.  Elgbtb.  TbatBmlley  N.  Cbam- 
bera  was  goardlanat  law  of  Emma  Ryder, 
and  party  defendant  In  tbe  suit  tried  la 
tfaeSulllvQU  circuit  court.  "Interrogatory 
9.  Did  the  defendant  William  R.  Mllefi, 
trustee,  etc.,  employ  the  plalutllfs  as  at- 
torneys tu  defend  the  action  of  Jacob  S. 
Sbngart  et  al.  vs.  William  R.  Miles  etal. 
OD  tbe  last  trial  thereof,  In  May  and  June, 
1^^,  In  the  Sullivan  circuit  court*^  Ad- 
awer.  We  decide  that  the  plaintiffs  were 
In  his  employ.  J.  R.  Hadden,  Foreman. 
Int.  10.  If  yuu  find  any  such  employment 
was  made  aa  Inquired  about  In  the  ninth 
Interrogatory,  atate  when  tbe  contract 
was  made,  where  made,  and  with  wblch 
one  ot  the  plalotHfs  was  It  made.  A.  We 
decide  that  they  were  employed  In  tbe 
flriit  trial  at  tiulllvan,  and  were  not  dis- 
charged. J.  R.  Hadden,  Foreman. "  Elev- 
enth. That  said  firm  of  attorneys  made 
out  a  report  for  William  R.  Miles  as  trns- 
tee,  and  filed  the  same  In  court.  Twelfth. 
That  William  R.  Miles  employed  said  firm 
ot  attomoya  In  tbe  appeal  to  the  supreme 
court.  Thirteenth.  That  said  firm  of  at- 
torneys assisted  In  preparing  the  brief, 
and  were  present  when  the  case  was  ar- 
gued. It  Is  earnestly  Insisted  that  this 
motion  should  have  been  sustained,  b»- 
canse  one  of  tbe  appellees,  WllUam  H.  De 
Wolf,  was,  as  admlnlecrator,  a  party  de- 
fendant, and  another  of  the  appellees. 
Smiley  N.  Chambers,  was  also  a  party  de- 
fendant, as  guardian  uf  the  person  and 
property  ot  Emma  Ryder,  In  tbe  Identical 
cause  for  which  they  seek  cnmpenaation 
In  this  action  as  attorneys.  The  conten- 
tion Is  that  the  law  forbade  appellees 
William  H.  De  Wolf  and  Smiley  N.  Cham- 
ben,  occupying  theposltlun  they  did,— one 
aa  administrator  of  the  estate  of  William 
J.  Wise,  deceased,  and  the  other  as  guard- 
ian of  the  ward  whose  property  Interests 
were  Involved,— from  accepting  employ- 
ment and  receiving  compensation  asattor- 
onys  for  tbe  discharge  of  dutlea  which  the 
law  Imposed  upon  them  from  the  first 
momentafterthey  qoallfled  and  beeamere- 
sponslble  for  the  legal  protection  of  the  In- 
terests Involved  In  the  trastscommttted  to 
tbelr  hands.  It  la  well  settled  that  an  ad- 
ministrator cannut  recover  for  services 
rendered  by  blm  as  an  attorney  In  the  set- 
tlement of  an  estate,  and  neither  1h  a  law 
firm  ot  which  be  la  a  member  entitled  to 
■aeb  eompensatlon.  Sectlona  239S,  2898, 
Ker.Bt.l881;  Taylor  t.  Wright,  98  Ind. 
121:  Pollard  v.  Barkley,  117  Ind.  40, 17 
E.  Rep.  294.  The  appellees  In  argument 
do  not  eontrsvert  tbe  law  as  enunciated 
above  and  supported  by  the  authorities 
cited,  but  they  urge*'tbat  one  defendant 
may  employ  his  codefendant  to  represent 
and  defend  his  Interest,  although  they 


may  be  eotrnstees  representing  the  same 
fiduciary  interest.  In  tbe  case  at  bar  they 
were  not  cotrustees  In  any  sense  what- 
ever, but  represented  entirely  different  and 
distinct  Interests,  with  entirely'  different 
and  distinct  relations,  duties,  and  respon- 
sibilities."  Many  autborlties  are  cited  by 
counsel  In  support  of  tbe  proposition 
that  tbe  offices  ot  trustee  and  adminis- 
trator are  distinct,  and  Involve  different 
duties,  (Schonler,  Ex'rs,  S9  46,  472;  Wil- 
liams, Gx*n,  6  472;  Lewis,  Trusts,  fi  2U5; 
Valentine  v.  Valentine.  3  Barb.  Cb.  480; 
Lansing  v.  Lansing,  81  How.  Pr.  55; 
Wheatly  v.  Badeer.  7  Pa.  St.  459;  Slmp< 
son  V.  Cook,  24  Minn.  180;  7  Amor.  A  Eng. 
Enc.  Law,  p.  179,  and  notes.  Drnry  v. 
Natlck,  10  Allen,  169,  174;)  and,  further, 
when  one  trustee  acta  as  solicitor  or  at- 
torney for  another  trustee.  In  a  lltlgatlun 
In  which  both,  by  reason  of  tbelr  trust 
relation,  are  Involved,  that  such  solicitor 
or  attorney  Is  entitled  to  eompensatlon 
from  his  cotrustee  for  tbe  services  so  ren- 
dered, (Cradock  v.  Piper,  47  Eng.  Cb.  663; 
Lyon  T.  Baker,  6  De  Qex&S.  622.)  Tbe 
Cradock  Case,  on  wblch  appelleea  rely  In 
support  of  their  poaltlon  on  this  question, 
was  one  in  which  there  were  four  trus- 
tees, and  where  three  of  them  had  em- 
ployed the  fourth,  who  was  a  solicitor,  to 
represent  them  as  such  trustees  In  several 
important  litigations  In  which  the  trust 
estate  was  involved,  anil,  so  far  as  ap- 
pears, tbe  trustee  who  so  acted  was  tbe 
sole  and  only  solicitor  who  appeared  for 
tbe  trust  In  the  litigation;  and  It  was 
hdd,  under  the  facta.  In  that  case,  that  he 
was  entitled  to  have  his  costs  taxed  as 
such  .solicitor.  In  order  that  the  same 
might  be  paid  out  of  the  trust  estate. 
But  whatever  view  may  be  taken  ot  the 
application  to  this  case  nf  the  authori- 
ties cited,  and  without  at  this  time  enter- 
ing uiHin  an  analysis  of  the  Interrogato- 
ries and  answers  thereto.  It  will  suffice  to 
say  that  it  la  doubtful  whether,  on  any 
theory,  tbe  answers  of  the  Jury  to  the  In- 
terrogntnrfes  are  so  effectually  and  Irrec- 
oocllably  antagonistic  to  the  general  ver- 
dict as  to  overthrow  It  and  control  the 
ruinlt;  and  we  will  therefore,  for  the  pres- 
ent, pass  on  to  tbe  consideration  of  other 
qoeetions  wbteh  are  preeseil  upon  our  con- 
sideration. Gaar,  Scott  ft  Co.  v.  Rose,  8 
Ind.  App.  269.  2gN.  £.  Rep.  616;  Baldwin 
V.  Shin,  8  Ind.  App.  291.  20  N.  E.  Rep.  619. 

The  next  assignment  of  error  Is  over- 
ruling appellant's  motion  for  a  new  trial. 
It  should  be  borne  In  mind  that,  lor  serv- 
ices in  tbe  Shugart  Case,  Mr.  De  Wolf,  as 
administrator,  paid  attorneys*  fees  as  fol- 
lows: Harrison,  Miller  &  Elam,  $3,000; 
McDonald.  Butler  &  Snow,  #5,OU0;  Gardi- 
ner &  Taylor,  f 2,000;  John  T.  Hays,  f2,- 
000,— pursuant  to  the  written  request  of 
Chambers,  Miles,  and  all  the  parties  In  In- 
terest, in  wblch  be  was  directed  "to  pay 
tbe  lees  ot  coanael  in  tbe  contest  of  tbe 
will."  In  addition  thereto,  De  Wolf  and 
Chambers  were  paid  by  the  administrator 
for  services  rendered  by  them  on  the  first 
trial  in  the  SnUlvan  clrenit  court,  and 
Vlehe  and  Nlblack  were  also  paid  by  tbe 
ndmlnlstrator.  ont  of  the  trust  eatate  in  his 
hnnda,  tor  services  rendered  on  each  trial. 
It  la  not  claimed  that  De  Wolf  and  Cham- 
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bere  were  empli^ed  by  appeUant  od  the 
flrat  trial.  The  nncoDtradlcted  evidence 
also  ebowe  that,  when  the  proposed  a p- 
poiutment  of  De  Woll  waa  uuder  coDsider^ 
atlon.  Mr.  0e  Wolf  said  to  Mr.  MUbh,  II  he 
was  appoiated  administrator,  It  woald 
cut  bim  atr  of  any  claim  or  right  to  com- 
pensation an  an  attorney.  In  this  connec- 
tion we  qaute  at  length  ex  tracts  from  brief 
of  conneel for  appellant, as  follows:  "(1) 
The  verdict  of  thn  Jury  Is  not  ea^talned  by 
the  evidence,  but  Is  contrary  to  both  the 
law  and  the  evidence.  The  complaint  in 
this  case  la  torecoverforprofeBalonal  serv- 
ices alleged  to  have  been  rendered  under  a 
contract  of  employment.  The  general  de- 
nial, which  was  pleaded, Imposed  upon  ap- 
pellees the  burden  of  proving,  by  a  fair  pre- 
ponderance of  the  evidence, every  material 
fact  necessary  for  a  recovery.  This  Is 
clear,  and  will  not  be  questioned.  There- 
fore the  Jury,  before  they  could  find  any 
verdict  In  favor  of  appellees,  must  first 
find,  from  the  evidence,  that  the  services 
soed  for  were  rendered  nndera  contract 
with  appellant.  Ttae  evidence  of  appellees 
Is  all  In  the  record.  The  only  evidence  In 
the  case  that  has  any  bearlnir  whatever 
upon  this  material  question  Is  tbeovldence 
of  Mr.  De  Wolf  and  of  Mr.  Chambers.  We 
Invite  the  careful  attention  of  the  court  to 
their  evidRnce.  It  will  be  found  that  Mr. 
Chambers,  in  bis  evidence,  says  nothing 
whatever  about  the  services  being  render- 
ed under  any  contract  with  appellant*  or 
at  his  special  Instance  and  request.  Noth- 
ing whatever  In  his  evidence  appears  to 
throw  any  light  whatever  upon  this  qnee- 
tton  of  employment  byappellant,  which  Is 
absolatel.v  necessary  for  a  recovery;  noth- 
ing appears  to  show  that  the  services  he 
rendered  were  not  rendered  In  discharge  of 
bis  duties  as  guardian  of  Emma  W.Ryder; 
andt  In  the  absence  of  all  proof  on  the 
subjeet,  the  legal  presnmptlou  Is  that  he 
performed  the  services  In  dlimharge  of  the 
duties  devolved  upon  blm  bylawas  guard- 
Ian  of  Emma  W.  Ryder.  And  there  Is 
nothluK  whatever  In  the  evidence  of  Mr. 
De  Wolf  that  has  any  tendency  whatever 
to  ehow  that  the  services  sued  for  were 
rendered  under  a  contract  with  appeUant 
or  at  bts  special  Instance  and  request. 
The  only  statement  In  bis  entire  evidence 
In  the  least  concerning  appellant  Is  n  naked 
assertion,  where  he  says:  '  I  rendered  the 
services  tor  the  defendant.'  leaving  out 
this  naked  and  unsupported  assertion, 
there  Is  absolutely  nothing  in  his  evidence 
that  has  any  tendency  to  show  that  the 
services  were  not  rendered  In  the  dls- 
vharge  of  his  duties  as  administrator. 
And  this  statement  Is  not  of  a  fact,  and 
does  not  even  asserr  that  appellant  em- 
ployed or  requested  him  to  perform  said 
services.  From  all  that  appears,  be  may 
nave  done  au  voluntarily,  and  without 
solicitation.  The  bare  statement  that  he 
performed  them  for  appellant  Is  not  suffl- 
dent,  of  itself,  to  raise  any  presumption 
of  an  employment  by  appellant,  or  even  to 
negative  the  legal  presumption  that  be 
was  not  doing  bis  dnty  as  administrator. 
We  confidently  rely  upon  this  total  failure 
of  proof  of  an  employment,  or  that  the 
servleea  were  nmdsred  at  the  special  In- 
stance and  request  of  appellant,  for  a  re. 


renal  of  ttae  ease.  This  case  Is  not  one 
where  the  rule  applies  that  a  ease  will  not 
be  reversed  npon  a  bare  proponderanoe  of 
the  evidence.  It  Is  a  case  where  there  Is  a 
total  want  of  evidence  upon  a  point  mate- 
rial to  any  recovery.  The  evidence  of  ap- 
pellees Is  In  the  record,  and  our  positive 
assertion  of  the  want  of  any  evidence  to 
sustain  the  verdict  on  this  material  ques- 
tion Is  fully  sustained  by  the  record.  Tbe 
most  that  can  be  claimed  for  it  on  behalf 
of  appellees  Is  tbat  they  rendered  certain 
professional  services  In  a  case  In  which 
there  were  several  parties  defendant, 
among  them  two  of  tbe  appellees,  F.  M. 
Fay,  and  appeUant.  But  who  employed 
tbem  nuwbere  appears  in  tbe  evidence, 
and  no  attempt  was  made  to  show  ft. 
The  only  thing  the  evidence  discloses, 
affeetlng,ln  anyway,  appellant.  Is  that  he 
was  present  In  court  when  tbe  services 
were  rendered.  But  this  presence  of  appel- 
lant at  tbe  time  tbe  services  were  rendered 
furnishes  do  ground  to  presume  he  em- 
ployed them  to  perform  the  services,  more 
than  any  of  the  other  defendants  to  tba 
suit  who  werealso  present.  Tbeappelleea, 
In  tbe  court  below,  relied  upon  this  pres- 
ence and  knowledge  of  appellant  as  being 
sufficient  of  Itself  to  warrant  a  presump- 
tion of  employment,  and  tbe  court  lielo'w 
gave  color  to  this  claim  In  one  of  tbe  In- 
structions to  tbe  Jury.  Tbe  verdict  of  tba 
Jury  cannot  be  sustained, In  tbe  absenee  of 
proof  of  an  employment  of  appellees  by 
appeUant.  His  mere  presence  at  tbe  trial 
when  the  services  were  rendered,  In  a  case 
la  which  he  was  not  a  sole  party,  and  in 
wblcb  the  appellees  who  actively  rendered 
tbe  services  were  themselves  parties  with 
him,  and  upon  whom  the  lawlmposed  the 
duty  to  render  and  perform  tbenit  eannot 
raine  any  presumption  against  him  to  aid 
appellees  or  eustaln  the  verdict.  In  tbe 
case  In  which  the  services  were  rendered, 
Mr.  De  Wolf,  one  of  ttae  appellees,  was  a 
defendant  as  administrator,  and  Mr. 
Chambers,  another  appellee,  was  also  a 
defendant  aH  guardian  of  Emma  W.  Etyder. 
Tbe  law  specially  Imposed  upon  tbem,  as 
sucb  defendants,  ttae  Imperative  obliga- 
tion of  rendering  tbe  services  In  person,  or 
to  employ  some  attorney  to  do  so.  Tbe 
trust  chnracter  In  which  they  were  clotbed 
required  this  of  them,  and  to  have  failed 
to  do  so  would  have  been  a  gross  viola- 
tion of  their  trust  duties.  In  the  absence 
of  all  proof  on  the  subjeut,  ttae  reasonable 
and  legal  presumption  is  ttaat  ttaey  per- 
formed tbe  services  In  fulflllmenC  of  their 
dutlai  as  such  trustees.  Besides,  F.  M. 
Fay,  as  guardian  of  the  children  of  his  de- 
ceased wife,  was  a  party  defendant,  and 
was  also  present  when  the  services  were 
rendered.  He  represented  the  same  Inter- 
eat  as  Chambers,  and  they  both  represent- 
ed an  equal  Interest  In  ttae  litigation  with 
appeUant.  Wtay  should  ttae  mere  fact  of 
presence  at  tbe  trial  raise  any  presump- 
tion against  appellant  of  an  employment 
of  appellees,  more  than  against  Fny  ?  Be- 
sides, tbe  action  of  appelleee  sbowsclearly. 
we  think,  that  at  the  time  ttaese  services 
were  mndered  they  were  In  fact  rendered 
on  ttaelr  own  betaalt,  and  In  dlsetaarge  ot 
tbetr  duties  as  trustees,  and  not  other- 
wise. It  was  tba  doty  ot  Ur.  De  Wolf,  a« 
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admloifltrator,  to  deteDil  the  suit  and  nis- 
tsln  the  will  If  he  believed  It  a  valid  tnatni- 
ment;  and,  la  so  doini;,  hII  Ma  raaennable 
exiieuses  Incurred  Id  f^iod  faith,  Includlnie 
HttorDeja  who  were  emplojred  to  defend, 
would  be  allowed  him  and  paid  oot  of  the 
estate,  whether  the  reKult  of  the  lltlgatlun 
was  [avurable  ornnfavorable  tutlie  valid- 
ity of  the  will  Involved  in  the  litigation. 
Bracnev  v.  Curry,  33  Ind.  899.  And  this  la 
what  waa  actually  done  In  this  case,  be- 
fore any  dlatrlbntlon  of  the  asaeta.  All 
the  ezpenaea  of  Mr.  De  Wolf  and  Mr.  Cham- 
bers, as  defendants,  and  the  feea  of  the  at- 
torneys employed  to  sustain  the  will,  were 
thns  paid.  The  written  order  Mr.  De  Wolf 
took  from  the  bcneflelarles  of  the  estate 
to  pay  attorney  fees  shows  this.  It  was 
demanded  by  Mr.  De  Wolf,  and  given  by 
the  beneficiaries  for  his  satisfaction,  al- 
though the  law  woald  have  protected  htm 
In  making  the  payment  of  reaaonable  at- 
torney fees  witlinut  It.  It  may  bftve  been 
fdared  by  Mr.  De  Wolf  that  some  trouble 
might  arise  on  account  of  the  fees  paid 
by  him  to  attorneys  being  nnreasonable. 
owing  to  the  number  employed  and  paid 
by  him.  That  order  to  pay  attorney  tees 
wae  signed  by  Mr.Cbambera  and  Mr.  Fay, 
aa  well  as  by  appellant,  and  tuey  repre- 
sented all  the  interests  Involved.  If  there 
were  any  attorney  fees  due  appellees,  or 
claimed  by  them,  why  were  they  not  paid 
oat  of  the  estate  before  distribution  of 
the  assets?  Oris  It  equitable  and  Just, 
after  the  estate  had  been  settled  and  the 
assets  dlatrlbated,  to  assert  such  a  claim 
against  appellant  alone,  representing,  as 
be  does,  bot  a  one-third  interest  in  the  es- 
tate, the  same  as  represented  by  Mr. 
Cntarohers  and  Mr.  Fay?  So  far  as  any 
presumption  ol  employment  from  the  fact 
the  services  wererendered  with  the  knowl- 
edge and  In  the  presence  of  appellant  la 
concerned,  we  hold  no  such  presumption 
Fan  be  Indalsed  In  this  case.  Eves  It  Mr. 
De  Wolf,  nnoer  any  possible  clrcnmstan- 
ces,  could  claim  attorney  fees,  occupying 
the  relation  be  did  to  the  Hbugart  Case, 
{which  right  to  claim  attorney  fees  by  him 
from  any  one  we  expressly  deny,)  still,  in 
this  case,  the  claim  of  appellees  cannot  be 
nlded  by  any  presompnon.  If  an  attor- 
ney in  no  way  connected  with  n  salt  as  a 
party  renders  professional  services  for  a 
flole  party,  lo  bis  presence  and  with  his 
knowledge,  a  presumption  of  employment 
reasonably  and  properly  arises;  bnt  where 
Buch  services  are  rendered  fn  a  case  where 
there  are  several  parties  on  the  same  side, 
In  aid  of  which  rendered,  and  In  the  pres- 
ence of  all,  no  presampUon  ol  an  employ- 
meut  arises  hostile  to  any  one  in  partlen- 
lar  to  the  exclusion  of  the  others.  And 
ti  here  the  attorney  who  performs  the  serv- 
ices Is  htmsell  a  party  to  the  suit,  in  a  case 
where  the  law  required  him  to  perform 
euch  services  as  part  of  his  sworu  duty, 
the  presumption,  In  the  absence  of  proof 
on  the  subject,  certainly  is  they  were  ren- 
dered in  the  line  and  discharge  of  bis  dnty, 
and  not  otherwise;  and  such,  we  InslBt, 
Is  the  case  we  are  considering. " 

This  is  a  part,  only,  of  the  argnment 
of  Founeel  for  appellant  on  the  question 
under  consideration,  and  we  quot*^  In  full 
all  that  counsel  for  appellees  have  said 


with  reference  to  the  alleged  employment. 
In  which  is  embodied  the  substance  of  the 
testimony  of  appelleed  na  tu  the  character 
and  value  ot  the  alleged  services:  "The 
l^al  right,  upon  the  part  ot  Miles,  to 
employ  the  firm  of  appellees  being  thns  es- 
tablished, the  question  that  remains  for 
this  court  to  Invpstlgate  Is.  was  there  ev- 
idence before  the  Jury  tending  to  support 
their  verdict?  If  there  was  eiich  evidence, 
under  the  frequent  rulings  ot  this  court 
the  verdtet  will  not  be  disturbed.  Wil- 
liam H.  De  Wolf  testified  that,  during  the 
years  1R87.  1888,  1889,  the  firm  was  com- 
posed of  William  H.  De  Wolf.  Smiley  N. 
Chambers,  and  E.  H.  De  Wulf.  *I  waseon> 
nected  with  said  suit  as  one  of  theattor- 
neys  for  the  defense.  After  the  Brst  trial 
of  the  case  In  the  SnlUvau  circuit  court  we 
began  to  prepare  for  the  next  trial  of  the 
case.  From  that  time  we  were  almost 
constantly  employed,  exceptSnndays,  per- 
haps. I  made  two  trips  to  MeConnels- 
vllle,  Ohio;  one  to  Peabody,  Kan.  The 
pleadings  were  reformed,  and  new  issues 
added.  I  personally  attended  to  same. 
Made  two  trips  to  Indianapolis  for  con- 
sultation with  General  Harrison,  oneol  the 
nttomeye,  and  Interviewed  Dr.  Fletcher, 
and  also  Dr.  Thomas.  «  *  •  Mr.  Mllea 
brought  the  witnesses  for  the  defense  to 
our  office  to  ascertain  to  what  they 
would  testify.  Cbambera  and  De  Wolf  at- 
tended to  all  the  legal  work  required  In  re- 
lation to  the  witneaaes.  •  •  •  i  inter- 
viewed the  witnesses  for  the  defense  In  my 
office.  I  was  employed  this  way  day  and 
night.  Mr.  Miles  was  there  very  often. 
Mr.  Miles  was  in  my  office  almost  every 
day,  and  sometimes  several  times  a  day. 
*  *  *  I  myself  prepared  a  memorandum 
of  legal  questions.  On  the  second  trial 
of  the  case  there  were  about  seventy-five 
witnesses  on  each  side.  There  were  also 
a  vast  nnmber  of  depositions  taken  and 
used  In  the  case  on  both  sides.  There  were 
also  new  witnesses,— quite  a  number,— 
and  new  evidence  adduced.  I  was  present 
every  honr  In  the  court  ruom  during  the 
progress  of  the  trial.  Every  witness  for 
the  defense  was  privately  examined  at  our 
rooms.  Sometimes  it  was  myself,  and 
sometimea  Harrison  and  Gardiner,  who  in- 
terrogated. •  •  •  Edgar  H.  De  Wolf, 
one  of  the  plaintiffs,  had  personally  no 
connection  with  the  trial  of  the  case  ex- 
cept that,  during  the  time  It  was  on  trial 
in  the  Sullivan  circuit  court,  he  remained 
at  the  plaintiffs'  office  In  Vincennes.  to  be 
prepared  to  send  witnesses  to  HulUvan 
aa  they  were  needed,  and  attended  to  that 
duty,  and  had  witnesaea  go  to  Sullivan 
as  required.  >  »  •  i  went  to  Spencer 
before  Judge  Franklin,  concerning  the 
case  arising  on  questions  Involved  upon, 
the  bin  of  exceptlonH.  Chambers  was  al- 
so before  thejadgeat  a  subsequent  day, 
and  the  bill  of  exceptions  was  finally 
signed  by  the  Jndge.  •  *  •  i  cannot 
give  the  language  nsed  by  Mr.  Miles  when 
he  employed  us.  Ue  said  onoe  that  he 
bad  spoken  to  VIehe  to  represent  him  In 
the  trusteeship,  and  that  Mr.Vlehe  did  not 
want  to  take  the  case.  •  •  Smiley 
N.CJhambem  testified  asfoliows:  'After 
the  dlsaftreement  ol  the  Jury  on  the  first 
trial,  another  trial  ot  the  caae  was  a 
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mntter  of  eoarae.  The  attornciTa  for  tbe 
defenne  agreed  amon^  themwlveB  that  the 
first  tblng  tu  bedofieto  Insure  a  succeas- 
fal  Isaae  (or  the  ilefeDue  waa  to  ftet  rid  of 
McKeoney.  I  was  tlnally  deputlied  to 
call  on  McKenney,and  notify  hlin  that  un- 
leas  be  voluotarlly  reelgDed  the  trust  that 
charges  wonM  be  made  agaloHt  him,  and 
that  be  would  be  legally  forced  to  give  up 
tbe  trast.  Finally,  Mr.  McKranay  made 
hlB  flnsi  settiemeDt  of  the  estate  and  re> 
Binned  the  trust,  and  Mr.  De  Wolf  was  ap- 
pointed In  his  place.  We  then  commenced 
preparations  for  tbe  second  trial  of  the 
cause  In  earnest.  Mr.  Miles  waa  In  our 
ofilce  nearly  every  day,  and  sometimes 
several  times  a  day.  He  brought  many 
wltncsaes  to  our  oiflce  who  were  to  give 
evidence  lor  the  defense,  in  order  to  have 
them  examined,  and  thej  were  examined 
by  Mr.  De  Wolf  or  myself.  This  took  np 
about  all  onr  time.  We  were  the  only  lo- 
cal attorneys  that  took  charge  of  the  case 
for  tbe  defense,  and  tbe  work  of  prepar- 
ing for  the  coming  trial  devolved  upon  ns. 
The  second  trial  of  tbe  case  commenced  In 
May,  1888.  and  lasted  about  six  weeks.  I 
suggested  to  General  Harrison  that  the 
Isftues  in  the  cane  s^ioold  be  amended  by  a 
plea  of  former  adjudication,  and  the  isnues 
in  tbe  case  were  accordingly  amended. 
On  the  second  trial  uf  the  cam  there  were 
a  number  ut  new  witneeses,  and  mocb 
new  matter  was  brongbt  ont  in  evidence. 
I  took  notes  ut  the  testimony  as  It  was 
s;iven  by  the  witnesses,  with  the  expecta- 
tion of  making  an  argument  in  tbe  case, 
bntdifferent  arrangements  weremade.nnd 
I  did  not  make  an  ergnroent.  •  «  »  i 
went  to  Spencer  on  buitlness  connected 
with  tbe  bill  of  exceptions.  The  brief  In 
tbe  case  on  appeal  to  the  supreme  court 
was  originally  prepared  by  John  T.  Hays. 
After  he  had  prepared  tne  same,  he 
bronght  the  brief  to  our  office,  and  It  was 
read  over  and  corrected.  I  went  to 
Washington  tn  consult  with  Gardiner 
concerning  tbe  brief,  read  It  over  to  him, 
and  with  him  made  correttions  and  addi- 
tions. I  superintended  the  printing  of  the 
brief,  •  •  •  Oar  firm  also  did  work 
tor  Mr.  Miles  as  trastee.  We  gave  bfm  le- 
ffal  edrlce  concerning  hisdutiesas  tmstee. 
We  commenced  to  advise  him  cnncerning 
his  duties  In  1H87  sometime.  I  do  not  re- 
member the  date.  He  waa  continually 
consulting  us  andgetcing  uoradvlce.  Mr. 
Ije  Wolf  also  made  ont  a  report  for  blm 
as  trostee,  which  was  Bled  In  this  court. 
It  took  considerable  time  and  labor  to 
prepare  this  report.  It  was  quite  lengthy, 
and  Mr.  De  Wolf  was  in  all  two  weeks  In 
preparing  It.  It  was  n  difficult  report  to 
make.  It  was  bis  first  report  as  trnstee. 
There  were  many  collections  to  make. 
Mr.  De  Wolf  worked  several  nights  unttl 
a  late  hour.  The  great  difficulty  In  pre- 
paring the  report  was  in  making  the  cal- 
culations of  the  premiums  of  the  bonds 
he  bad  In  his  hands.  A  reasonable  fee  for 
the  services  rendered  him  as  trusteein  tbls 
respect  by  our  Arm  was  $1,000."* 

The  fourth  reason  assigned  In  tbe  mo- 
tion for  new  trial  is,  "The  damages  as- 
sessed 1^  the  Jury  are  excessive  In 
amoaot,**^  and  the  fltth  reason  is,  "The 
assesBmeDt  hj  the  Jnry  of  tbe  amomit  of 


reeoroy  la  erroDeons,  being  too  large.  ** 
We  have  carefully  read  the  evidence,  and, 
in  view  of  all  the  facts  and  circumstances 
surrounding  the  case,  we  fall  to  find  any 
evidence  In  the  record  fairly  tending  to 
support  the  theory  that  appellant,  either 
individually  or  as  trustee,  employed  ap< 
pellees  as  attorneys  to  appear  for  and 
represent  him  ur  any  oneelae  la  the  Shn* 
gart  Case  on  tbe  second  trial  In  tbe  Sulli- 
van circuit  court,  to  contest  the  wUl  of 
William  J.  Wise.  Neither  of  appellees  has 
testified  to  any  fact  or  cireomstance,  con- 
versation with,  or  statement  made  by, 
said  William  H.  Miles,  Indicating  any  such 
employment.  Tbe  evidence  and  tbe  an- 
swers of  tbe  Jury  to  interrogatories  indi- 
cate that  any  such  agreement  was  an  im- 
plied one  predicated  upon  tbe  prevlons 
employment  of  Messrs.  De  Wolf  and 
Chambers  by  tbe  former  administrator  un 
the  first  trial  of  the  Shugart  Case.  Any 
such  employment  made  by  said  McKen- 
ney  prior  to  or  on  the  fornter  trial  could 
nut  be  a  contlnouua  one,  mtf  bis  power  tu 
employ  and  retain  coansel  ceased  before 
the  second  trial,  and  Mr.  De  Wolf  sacreed- 
ed  him  as  admlnlatrator.  The  law  firm 
of  appellees  seems  to  have  been  after- 
wards formed.  When  Mr.  De  Wolf  ac- 
cepted the  appointment  as  administrator 
he  entirely  cbanfced  his  relation  to  the 
case,  and  conceding,  without  deciding, 
that  he  or  the  firm  of  which  be  was  a 
member  might  thereafter  have  accepted 
retainer  and  employment  tbertin  as  at- 
torneys for  the  trust  estate  represented 
by  appellant,  yet  nothing  is  shown  to 
have  been  said  or  done  by  Mr.  Miles  after 
the  first  trial  which  can  be  construed  as 
an  intent  on  bis  part  to  so  retain  and 
employ  appellees.  The  fact  that  he  may 
have  bad  frequent  conversations  witfa 
them  in  regard  to  the  case,  or  that  he 
took  witnesses  to  their  office,  or  that  he 
knew  they  were  devoting  their  time  to 
preparation  for  the  trial,  or  that  be  was 
present  at  the  trial  and  saw  and  knew 
they  were  assisting  as  attorneys  therein, 
when  considered  separately  or  together, 
are  not,  under  tbe  other  conceded  tacts  In 
the  ease,  clrcnmstanees  Indicating  or 
tending  to  establish  such  employment  by 
him.  Nothing  appears  in  tbe  record  un 
tbls  branch  of  tbe  case  which  can  be  con- 
strued as  tending  to  create  an  obligation* 
either  personally  or  as  trustee,  on  the 
part  uf  William  R.  Miles.  Tbe  late  es- 
teemed Chief  Justice  Mltcbeli  said:  "A  re- 
lation which  the  law  recognises  as  con- 
tractual may  arise  between  the  parties  in 
three  ways:  (I)  Tbe  terms  of  tbe  agree* 
ment  may  have  been  uttered,  avowed,  or 
expressed  at  the  time  it  was  made,  in 
which  case  an  express  contract  results. 
(2)  Circumstances  may  have  arisen,  or 
acts  may  have  been  done,  which,  accord- 
ing to  the  dictates  of  reason  and  Justice, 
and  the  ordinary  coarse  of  dealing,  or  the 
common  understanding  uf  men,  show  a 
mutual  Intention  to  contract,  in  which 
case  an  implied  contract  arises.  (8) 
There  may  have  been  no  Intentlfm  to  con- 
tract at  all,  and  yet  one  may  bare  come 
under  a  legal  duty  to  another  of  such  a 
character  that  tne  law  precludes  bim 
from  asserting  that  he  did  not  agree  to 
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perform  It;  and  thtw,  by  •  fiction  ot  law, 
a  contract  refiQlta  by  coostruction  or  Im- 
plication.*  Rainuey  v.  RatuBey,  121  Ind. 
215-220,  23  N.  £.  Itep.  69.  We  do  not  find 
■DytblDKln  tbeevldeuce  tending  to  sup- 
port tbu  prupoeltlun  that  there  was  an 
ejcpreae  contract,  or  that  there  was  a 
mutual  intention  to  contract,  or  from 
which  a  contract  resulta  from  constrac- 
tion.  Nothing  la  shown  to  have  been  done 
or  anid  by  appellant  wiilcb  could  be  fairly 
construed  by  appellees  as  an  employ- 
ment of  their  firm  ad  attorneys  by  him  on 
the  second  trial.  Thert>  Is  an  entire  ab- 
sence of  evidence  to  sustain  the  theory 
that  the  minds  of  the  parties  ever  met  on 
the  Tltal  question  now  in  dispute.  The 
evldrnce  was  taken  at  the  trial  In  long- 
faan>t  in  narrative  form,  and  some  ma- 
terial parts  thereof  may  have  been  in- 
advertently omitted.  Ordinarily,  it  is 
true  that  wbere  an  attorney  appears  In 
court  for  and  in  bebalf  of  one  of  the  par- 
ties Involved  la  a  lltlKatlon,  and  performs 
•errices  in  the  action  as  aneb  attorney.  In 
the  presence  of  tbe  party,  the  law  im- 
plies a  contract  between  the  attorney  and 
the  person  who  receives  tbe  benefit  of  the 
services,  and,  in  the  absence  of  an  asrree- 
ment  as  to  terms  and  amount,  the  client 
is  under  obligation  to  pay  tbe  reasonable 
▼alne  of  the  services  so  rendered;  but  un- 
der the  circumstances  of  this  case  that 
mis  la  not  applicable.  It  does  not  appear 
In  this  case  that  appellant  knew,  or  that 
tbe  circumstances  were  such  he  ought  to 
have  known,  that  appellees  were  claim- 
ing that  they  specially  represented  him, 
or  that  they  were  expecting  compensa* 
tlon  from  bim.  In  fact.'the  evidence,  to- 
gether with  tbe  acts  of  the  parties,  and 
all  the  facta  and  circumstances  In  the 
case,  tend  strongly,  wlthont  contradic- 
tion, to  support  tbe  theory  that  all  of  tbe 
attorneys  who  represented  tbe  defense  In 
tbe  contest  of  tbe  will  appeared  generally 
for  all  of  thedefendants  In  Interest. and  no 
attorney  or  firm  of  attorneys  Is  shown  to 
bare  been  employed  by,  or  to  have  ap- 
peared for  or  represented  tbe  Intemtol, 
any  one  person  or  defendant  especially. 
Further,  as  we  read  and  understand  the 
record,  tbe  agreement  implied,  it  not  ex- 
pressed, seems  to  have  been  that  all  of  the 
fees  of  tiie  different  attorneys  who  ap- 
peared In  tbe  Interest  of  the  defendants 
were  to  be  paid  in  full  by  said  De  Wolf, 
as  administrator  of  the  estate  of  William 
J.  Wise,  deceased,  out  of  the  trust  funds 
in  his  hands  before  distribution.  The  iso- 
lated and  independent  expressions,  "When 
be  employed  me, "  or  *  I  rendered  the  serv- 
ices for  the  defendant,"  standing  alone 
and  without  explanation,  cannot  be  con- 
•trued,  as  tbe  statement  of  any  conversa- 
tion, met,  or  drcumstanoe  on  which  to 
base  a  contract  of  employment  fn  the  case 
to  contest  tbe  will.  TbequallBed  expres- 
sion oraBsertlou,"  Whenbeemployed  me," 
Is  not  preceded  or  followed  by  any  state* 
ment  or  explanation  tending  to  show 
there  ever  had  been  any  employment  of 
appellees  by  appellant,  so  far  as  tbe  liti- 
gation Is  concerned,  and,  so  tar  as  any- 
thing to  the  contrary  appears,  the  expres- 
sion, for  whatever  It  may  be  worth,  may 
relto  to  tbe  services  mentioned  la  the  sec- 


ond item  of  tbe  claim  In  qnestlon.  In  his 
fiduciary  capacity  the  administrator  rep- 
resented all  of  the  parties  In  interest  In 
that  litigation,  and.  as  between  them- 
selves. Mr.  Chambers,  Mr.  Fay,  and  appel- 
lant, each  represented  a  one-third  inters 
est.  which  be  was  to  receive  on  final  set- 
tlement of  tbe  administrator  and  dlstrl- 
butlon  of  the  estate;  and  no  drcumstanee 
has  been  mentioned,  cither  In  tbe  eTldeoes 
or  argument,  which  In  Jnstice  and  fair 
dealing  abould  impose  the  liability  on 
appellant,  either  personally  or  as  trustee, 
to  pay  the  entire  fee  of  appellees  for  serv* 
Ices  rendered  by  them  ou  second  trial. 
The  rule  has  been  thoroughly  established 
in  a  long  line  of  unbroken  decisions  that, 
when  there  Is  evidence  In  the  record  fairly 
tending  to  sustain  the  verdict  of  the  jury 
on  every  material  point  In  the  case,  this 
court  will  not,  on  the  weight  of  tbe  evi- 
dence, dlatnrb  the  Judgment  of  the  trial 
court  rendered  thereon :  but  when  the  evi- 
dence la  wholly  insafflclsnt.  in  any  essen- 
tial particular,  as  U  is  tn  the  respect  here- 
inbefore set  out  In  this  case,  to  support 
such  verdict,  the  Jndgment  will  be  re- 
versed. Railroad  Co.  v.  Eves,  I  Ind.  App. 
224,  27  N.  R.  Rep.  680;  Nichols  v.  Pfiwier, 
8  Ind.  App.  m,  29  N.  E.  Rep.  611. 

Beveral  other  qnestions  are  presented 
and  discussed,  which  In  some  Instances, 
at  least,  do  not  constitute  substantial 
error,  and.  It  others  were  construed  as  re- 
versible error,  tbe  decision  thereof  Is  un- 
necessary. In  view  of  tbe  conclusion  we 
have  reached  in  the  case.  8ince  this  eanse 
was  submitted,  William  B.  Miles  has  de- 
parted this  lite,  and  Mary  W.  Mll«s,  as 
administratrix,  has  been  snbstltoted  as 
appellant.  Our  conclusion  Is  that,  while 
tbere  Is  S'tme  evidence  tending  to  sustain 
tbe  second  item  of  91,<)00  mentioned  In  tbe 
complaint  and  bill  of  particulars,  there  Is 
no  evidence  In  the  record,  for  the  reasons 
stated,  to  support  tbe  first  Item;  and 
therefore  the  Judgment  of  the  court  below 
is  reversed,  as  of  tbe  time  when  submit- 
ted, at  costs  of  appellees,  with  Instme- 
tloos  to  sustain  appellant's  motion  lor  a 
new  triaL 


(6  Ind.  App. 
TATLOR  et  si.  v.  DAHN. 
(Appellate  Court  of  Indiana.   May  23,  1898.) 
ICsoHAino's  hns — ^Notios  to  Owmbr  — Statdtbi 

— RrTBOACTIVB — UsPBAt.  BT  lMFLIOi.TIOS. 

1.  Act  March  6,  1883,  |  S,  proviaed  tbn^ 
In  order  to  obtain  a  lien  for  materials  famished 
a  contractor,  the  mechanic  must,  on  or  before 
faraishioK  them,  notify  the  owner  or  his  aEent. 
This  secuon  was  repealed  February  24,  1891, 
by  an  act  approved  on  that  date.  The  statntes 
Rive  a  mechanic  80  days  wftblo  which  to  file 
a  notice  of  an  intention  to  claim  a  lien.  HeJd, 
that  the  act  of  1891  was  not  retroactive,  and, 
where  materials  were  fnmlshed  on  Febraarr 
2d  of  that  year,  a  notice  of  lien  recorded  March 
13th.  without  a  previona  notice  to  the  tmner, 
as  provided  in  the  act  of  1883,  was  In<9«atlve. 

2.  Act  March  6. 1883,  |  S,  proridins  for  no- 
tice by  a  mechanic  to  an  owner  on  or  before 
famishing  materials  to  a  contractor  or  perform- 
ing labor  for  him,  is  not  repealed  by  Implica- 
tion by  Act  March  fi,  1888. 

Appeal  from  circuit  court,  Bartholo* 
meweonuty;  Hacker,  Judge, 
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Action  hy  Jamea  C.  Taylor  find  ntbera 
agalnat  Frederick  Dahn  to  forecloBe  a 
mechanic's  Hen.  Ademnrrerto  theeom- 
plnlttt  was  anBtalned,  and  plaintHfd  ap- 
peal. Affirmed. 

John  W.  Morgan,  for  appellants.  Hord 
ft  EmlK,  lor  appellee. 

REINHARD,  J.  The  aoatalntos  o'  the 
demnrrer  to  the  appellaats*  complaint  la 
the  only  errur  relied  upun.  It  la  averred 
In  the  complaint  that  one  Marsh  was  the 
contractor  for  the  conBtroctlon  ot  a  balld- 
Ing  tor  the  appellee;  that  on  the  2d  day 
of  Februnrj,  1891,  appellants  furulsbed 
lumber  and  material  to  Marsh  for  said 
bolldtng,  and  that  theaame  waa  naed  by 
Marsh  In  the  constrDctiou  thereof;  and 
that  appellanta,  within  the  prescribed 
tlme.flled  la  the  recorder's  office  enoticeof 
Intention  to  hold  a  Hen  on  said  appellee's 
property  for  the  materials  fnmlslied  said 
Marsh  In  balldtog  the  same  fur  appellee. 
The  complaint  seeks  to  foreclose  the  al- 
leged lien  of  the  material  man.  There 
was  no  arerroent  that  the  appellee  was 
giren  actual  notice  that  such  materials 
were  fiirulshed  tu  Aald  Marsh.  The  court 
below  held  the  complaint  Insnfflclent  for 
the  want  ofanch  allecatlon  of  notice,  as 
provided  In  sentlon  6  of  an  act  approved 
March  3, 1HS3,  which  is  as  follows:  "Sec 
6.  To  enable  the  mechanics  or  other  per- 
sona furnishing  material  or  performing 
labor,  aa  above  provided,  to  a  contractor, 
to  acquire  ancb  lien,  he  must,  at  or  before 
the  time  be  (urnlshea  the  material  or  per* 
forms  the  labor,  notify  the  owner  or  his 
agent  that  he  is  furuisbing  the  materials 
or  performing  the  work  Tor  the  contract- 
or." Elliott's  Supp.  §  1692.  If  the  section 
]uBt  cited  waa  In  force  at  the  time  of  the 
furntshlug  uf  the  materials  aoed  for,  the 
demurrer  was  properly  sustained  ;  If  not, 
the  ruling  waa  error.  The  cutitentlun  of 
appellants  Is  that  the  sertlon  quoted  was 
repealed  by  the  act  approved  March  0, 
im,  (Elliott's  Supp.  S  1705  et  seq.)  it 
will  be  noticed  by  examination  of  the  act 
Joat  cited  that  the  title  of  the  act  declares 
sei:tlun  5  of  the  former  act  repealed,  but  in 
the  body  of  the  act  (section  5)  It  Is  sec- 
tion 4,  and  not  section  5,  that  Is  repealed. 
Elliott's  Supp.  1709.  It  Is  roanltest, 
therefore,  that  the  section  under  consid- 
eration was  not  repealed  directly  by  the 
later  law  of  l)j89,  and  consequently  was  In 
force  when  the  materials  were  famished, 
nnless  It  bad  been  repeated  by  Implication 
In  the  act  of  1889.  By  the  act  approved 
February  24,  1891.  the  section  was  ex- 
pree.^ly  repealed.  Acts  1891,  pp.  28,  29. 
That  act  contained  an  emergency  clause, 
and  therefore  became  operative  at  once 
upon  Ita  passage  and  approval  on  the 
date  last  named.  It  appears  from  the 
complaint  that  the  materials  were  fur- 
nished the  contractor  on  the  2d  day  of 
February,  1891.  It  Is  the  fiirther  couten- 
tlon  uf  the  appellants  that,  as  the  law 
gives  the  material  man  60  days*  time 
within  which  to  file  his  notice  of  Intention 
to  hold  a  lien,  the  appellanta  had  until 
the  2d  day  of  April,  1891,  todoao;  and 
that,  If  they  filed  such  notice  after  the 
nth  day  of  February,  1891,— the  date  ot 


the  approval  ot  the  repealing  act,— they 
were  not  required  to  give  actual  notice  to 
the  appellee.  Ttae  complaint  ahowa  that 
the  notice  of  lien  waa  recorded  on  the  13tb 
day  of  March,  1891,  which,  aa  we  have 
Heen.  was  after  the  repealing  act  had  gone 
In  force. 

The  first  qneatlon  we  shall  undertake 
to  decide,  therefore,  la  the  last  one  pre- 
sented by  appellanta' brief,  viz.:  Did  the 
appellanta  acquire  a  valid  Men  by  virtue  of 
their  recorded  notlcp,  without  actual  notice 
to  the  appellee,  conceding  that  aectlon  6 
of  the  act  of  1883  was  not  repealed  earlier 
than  February  24, 1891?  If  the  act  of  1883 
waa  in  force  when  appellants  furnished 
the  articles  for  which  they  sue,  they  had 
no  remedy  against  the  owner  of  ttie  prop- 
erty, unless,  at  or  before  tbe  time  they 
fumlahed  sDcb  articles  to  tbe  contractor, 
they  gave  notice  thereof  to  tbe  owner. 
Their  remedy  was  against  the  contractur 
only.  In  oar  opinion,  tbe  remedy  given 
to  material  men  as  against  the  owners  of 
property  subsequently  did  not  uperate 
retroactively  In  favor  ot  appellanta.  The 
right  to  hold  a  llftn  becomes  vested  at  tbe 
time  the  material  la  furnished,  and  In 
determining  whether  or  not  such  right  ex- 
ists the  courts  will  look  only  to  the  stat- 
ute In  force  at  that  time.  Goodbub  t.  Es- 
tate of  Hornang,  127  Iiid.  181,  26  N.  E. 
Kep.  770.  True  It  is  that  the  statutea  giv- 
ing Hens  affect  only  tbe  remedy;  but  here 
we  find  a  party  claiming  a  remedy 
against  one  who  waa  not  a  party  to  tbe 
contract,  and  who,  for  aught  we  know, 
may  have  paid  tbe  value  of  the  materials 
received  by  him  to  tbe  contractor.  The 
repeal  ot  the  section  requiring  the  ma- 
terial man  tu  give  notice  to  tbe  owner  In 
eBect  creates  a  new  liability  upon  tbe 
part  uf  the  latter.  Had  the  appellantv 
notlDed  tbe  appellee  of  their  Intention  to 
hold  him  liable  at  or  before  tbe  time  the 
materials  were  furnished,  he  would  have 
bad  an  opportunity  of  protecting  himself 
by  withholding  from  the  payment  to  the 
contractor  thenmount  such  owner  was  re- 
quired to  pay  the  material  man.  To  hold 
bim  liable  to  the  appellants  might  raault 
In  reqairlng  bim  to  pay  for  tbe  same 
articles  twice,  without  negligence  or  fatilt 
on  his  part.  For  these  and  other  reasons 
that  might  be  given  the  repealloK  atatote 
cannot  be  accorded  a  retroactive  effect, 
and  we  think  that  the  law  in  tor^e  at  the 
date  ot  the  furnlahlng  of  tbe  materials 
muat  determine  the  appellee'e  liability.  It 
tbe  act  of  1888  was  then  In  force,  the  ap- 
pellants could  not  acquire  a  Hen  upun  the 
appellee's  pruperty  unless  they  had  com- 
piled with  the  terms  of  the  statute  by 
giving  him  actual  notice,  as  therein  pro- 
vided. Caylor  v.  Thorn.  125  Ind.  201,  25 
N.  E.  Rep.  217;  PArker  v.  Dlillngbam.  329 
Ind.  542,  29  N.  E.  Kep.  33.  Section  5  of  the 
law  of  1883  was  therefore  In  force  at  tbe 
time  the  materials  were  furnished  the  con- 
tractor, nnlesB  the  aectlon  was  repealed 
by  Implication  by  tbe  act  of  18S9.  Was 
It  so  repealed? 

Tbe  position  of  appellants*  counsel  is 
that  the  section  Is  in  condlct  with  tbe  act 
of  1889,  construed  aa  a  whole;  that  the 
latter  act  covers  the  entire  subject-matter 
of  tbe  old,  and  was  maDlfeatly  intended 
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to  take  Its  place.   If  this  position  Is  well 
takeo,  the  contentloo  ot  counsel  mast 
prevail.   We  are,  however,  ot  the  opinion 
that  the  premlsea  are  not  well  toonded; 
Tbe  entire  act  of  18^,  In  so  tar,  at  least, 
as  It  relates  to  the  subject-matter  of 
notice,  is  amendatory.  Tbe  old  law  pro* 
Tides  for  two  kinds  of  notices  by  a  ma- 
terial man  to  tbe  owner,  viz.  notice  of  In- 
tention to  bold  a  Ileii,  to  be  filed  In  tbe 
recorder's  office,  and  actual  notice  to  such 
own«r.  Tba  new  law  re-snacts  the  old 
matter  relatlns  to  tbe  notice  to  be  filed  In 
the  recorder's  office,  and   adds  some 
amendments  not  connected  with  the  sub- 
ject ol  actual  notice,  nnrlnconslsfient  there 
wllb.   It  makes  an  attempt  to  repeal  cer- 
tain nctlons  expreealy,  but  falls.  Tbi: 
new  aet  makes  uo  change  and  contalne 
no  provision  whatever  respecting  tbe  sab- 
Ject  of  actual  notice,  and  does  not,  tbere- 
fore,  cover  tbe  entire  subject-matter  ot  the 
old,  and  Is  not  repugnant  to  the  same. 
Where  such  Is  tbe  case.  Inasmuch  as  re- 
peals by  impllcatloD  are  not  favored.  It  Is 
the  duty  of  tbe  courts  to  construe  them 
HO  ae  to  give  effect  to  both.  Sosat  v. 
State*  3  Ind.  App.  686.  38  N.  E.  Bep.  1017, 
and  eaaee  cited.   In  the  prenent  caee,  as 
we  have  seen,  tbe  new  law  is  amendatory 
of  tbe  old.  As  a  general  rule,  where  this 
Is  tbe  ease,  the  sections  of  the  old  law  not 
amended  will  stand.  It  Is  only  where  the 
vectlons  as  ameuded  contain  such  new  | 
matter  ae  to  cover   tbe  subjects  em-  I 
braced  in  an  tbe  old  sections,  Including, 
those  not  amended,  and  where  soch  see*! 
tl/ouM,  as  amended,  are  positively  r^g-[ 
aant  to  the  provisions  in  tbe  sections  not  _ 
amended,  and  the  entire  new  act  Isev;- 
dently  Intended  to  supersede  and  take  the 
place  of  tbe  old  one,  that  the  latter  re. 
peals  the  former.  See  Lionglols  v.  Loi^- 
]ola,48  Ind.  60.   The  legislature  of  1881, 
reeognlslng  tbe  existence  xA  sertion  6  of 
tbe  act  of  1888,  expressly  repealed  It. 
While  It  Is  true  that  legislative  Interpreta- 
tion by  an  assembly  subsequent  to  the 
one  that  enacted  the  law  Is  not  binding 
upon  the  courts,  and  is  generally  of  but 
little  controlling  force,  It  is  not  entirely 
without  Its  inflaence.  Our  conclusion  Is 
tbatthe  section  under  consideration  was 
In  fall  force  at  the  time  the  appellants 
4lellvpred  to  the  contrHCtor  in  this  case 
the  materials  for  which  they  seek  to  bold 
the  appellee  liable;  that  the  appellee  was 
entitled  to  actual  notice  of  the  tact  that 
appellants  had  furnished  such  contractor 
with  tbe  materials  aned  for;  and  tbe  com- 
plaint, falling  to  aver  such  notiee,  lade- 
feetlTe.  There  was  therefore  no  error  In 
smitainliig  tbe  demurrer. 
Judgment  affirmed. 


(7  iDd.  App.  M) 

HODGB  et  si.  v.  FABMBRS'  BANK  OF 
FBAZ4KFOBT. 

^Appellate  Court  of  Indiana.  May  23,  1898.1 

BOBBTT — ReLBISB  — AI.TBRATIOX  —  EXTEKaiON  OF 
TlMB  OP  PatMbnt. 

I.  A  note  delivered  by  a  surety,  with  all 
blanks  filled,  including  blank  for  the  payee, 
who  is  named,  merely  as  an  indiridnal,  cannot 
■ftnvrards  be  altered,  without  the  lurety'a  cou- 


■ent,  by  writiog  "cashia-"  after  the  payee,  thus 
making  it  payable  to  a  bank. 

2.  The  cons^t  of  a  anrety  to  "any  eaten* 
sion  of  the  time  of  payment, '  embodied  in  a 
note,  is  binding  for  at  least  one  extension. 

Appeal  from  circuit  court,  Boone  coun- 
ty ;  J.  A.  Abbott*  Judge, 

Suit  by  the  Farmers'  Bank  of  Frankfort 
against  John  Hodge,  Oard,  and  others. 
Verdict  directed  against  Hodge  and  tiard, 
who  appeal.  Reversed. 

Bayleas  &  Guenther,  M.  BristoWj  Asa 
H.  Bonlden,  and  O.  M.  2ioa,  for  aiv^lanta. 
O.  S.  Weener,  for  appellee. 

OaYIX,  C.  J.  The  appellee  sued  the  ap- 
pellants Hodge  end  Qard,  together  with 
Lewis  C.Itlteyand  James  H.audH.Drone- 
berger,  upon  a  promissory  note.  It  is  al- 
leged In  the  complaint  that  the  d^endants 
"executed  to  plaintin  tbelr  promissory 
note,  payable  to  David  A.  Coulter,  casfaler 
of  the  Farmers'  Bank,  for  two  tbonsHUd 
dollars, "etc.  Gard,  Hodge,  and  Riley  filed 
sworn  answers  of  non  est  factum.  Oard 
al<*o  answered,  atflrmatively,  that  he  was 
surety,  as  appellee  knew,  and  that  the 
time  of  payment  was  extended  tbree 
months,  upon  payment  ot  Interest  In  ad- 
vance, without  hla  knowledge  or  consent. 
To  this  answer  a  demurrerwaa  sustained. 
Upon  the  trial  tbe  court  Instructed  tbe 
Jury  to  return  a  verdict  against  Hodge 
and  Gard,  wbo  now  appeal.  Upon  the 
correctness  of  this  Instmetlon  depend  the 
rights  of  the  parties. 

An  instruction  to  return  a  verdict  In  fa- 
vor ol  one  of  the  parties  can  only  be  Justi- 
fied when  there  is  no  evidence  which  would 
sustain  a  different  verdict.  Wels  v.  City 
of  Madison,  75  Ind.  241 ;  Furcell  v.  Eng- 
lish, 86  Ind.S4;  Overton  v.  Railroad  Co., 
J  Ind.  App.  486.  37  N.  E.  Bep.  651.  Tbe 
facts,  as  disclosed  by  the  evidence,  are 
about  as  follows:  John  Hodge,  at  tbe  re- 
quest of  James  H.  Droneberger,  signed  a 
blank  note,  upon  appellee's  ordinary  print- 
ed form,  payable  at  its  bank,  and  Intrust- 
ed It  to  Droneberger,  The  name  of  Lewis 
C.  Riley  was  next  added  to  the  note.  It 
was  afterwards  presented  by  Droneberger 
to  Oard  for  his  signature.  Gard  signed  it, 
but  at  tbe  same  time  filled  Id  the  date, 
amount,  and  name  of  payee,  making  the 
note  apparently  complete  in  all  respects, 
except  that  by  oversight  he  omitted  tbe 
word  "days"  after^slxty."  As  he  filled 
out  the  note  It  was  made  payable  to 
"David  Coulter, "and  aline  was  drawn 
through  the  blank  space  after  "Coulter," 
leaving  then  no  blank  space  In  that  part 
ot  the  note  left  for  the  payee's  name. 
Droneberger  then  took  the  note,  and  pre- 
sented It  to  David  Coulter,  at  tbe  appel- 
lee's bank,  of  which  he  was  the  cashier. 
He  looked  ar  it,  and  said  :  "This  Is  not 
right.  It  Is  made  payable  to  David  Coul- 
ter. It  should  be  made  payable  to  the 
bank. "  Whereupon  Droneberger  told  bim 
to  add  ■•cashier*  to  bis  name,  which  he 
did.  Droneberger  then  signed  his  firm's 
name  to  the  note,  and  Coulter,  for  the 
bank,  discounted  tbe  note,  and  placed  the 
proceeds  to  the  firm'scredit  in  bank.  The 
alteration  of  the  note  was  made  without 
the  knowledge  or  authority  of  any  of  the 
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makera,  except  Dmiieberger.  Tbe  Drone- 
bergers  were  principals  on  the  note,  as  the 
appellee  knew.  Tbere  were  personal  deal- 
ings between  Coalter  and  tbe  Drone  burgers 
aggregating  several  thousand  dollars. 
In  addition  to  tbese  facts*  which  are  ao- 
disputed,  Hodge  testified  that  tbe  note 
was  tn  be  for  only  fl.OOO.  and  that  this 
amonnt  was  wrltteu  in  tlgurea  In  the  up- 
per left-hand  corner,  and  thatDronpbKrger 
told  hlin  the  moaej  was  to  be  obtained 
from  David  Coulter.  By  the  verdict  of  the 
Jury,  Blley  was  held  not  liable.  Hodge 
andGardarelo  somewhat  different  posi- 
tions with  respect  to  the  alteration,  in 
that,  when  Hodge  signed  tbe  note,  the 
payee's  name  was  left  blank,  while  Gurd 
filled  it  Id  when  be  signed.  For  tbe  pur- 
poses of  this  investigation,  however,  they 
are  apnn  an  equality.   Tbe  blank  for  the 

{tayee'sname  bad  been  filled  in  by  Gard, 
D  accordance  with  the  understanding  be- 
tween Hodge  and  Droneberger,  as  teatlfied 
to  by  Hodge;  the  note  being, In  this  form, 
—apparently  perfect  aud  complete,— pre- 
sented to  Coulter  by  the  principal.  Conl- 
tnr  was  thus  advised  as  to  the  purpose  of 
Bodge.  Droneberger  had  no  actual  au- 
thority from  Hodge  to  make  or  autborlce 
the  alteration.  Neither  was  he  at  tbistime 
clotbed  wltb  any  apparent  authority  to 
so  do,  because  tbere  was  no  blank  space 
wherein  the  matter  was  appropriate  to 
make  the  lostrument  complete.  It  is  true 
that  if  a  surety  intrn»tii  to  his  principal  a 
negotiable  note,  signed  by  bim8elf,but  left 
blank  in  part,  and  Incomplete,  tbe  princi- 
pal may  fill  sucb  blanks  with  appropriate 
matter.and  tbesnroty  will  bebound  there- 
byjn  tbHbandsof  an  Innocent  bolder,  even 
though  the  principal.  In  tilling  tbe  blanks, 
exceeds  his  authority.  De  Panw  v.  Bank, 
128  Ind.  553,  25  N.  E.  Bep.705,  and  26  N.  E. 
Bep.151;  Gcddesv. Blackmore,  (Ind.  Sup.) 
S2  N.  E.  Rep.  567.  Here,  however,  there  was 
DO  blank  to  bu  filled  when  tbe  alteration 
was  made,  and  the  poww  to  fill  blanks 
does  not  Include  alterations  or  addltJoofl 
to  a  completed  Instrument.  Cronkbtte 
T.  Nebeker,  81  Tnd.  819.  Notice  to  the 
payee,  of  the  limitations  of  the  prindpera 
authority,  prevents  him  from  taking  ad- 
vantage of  this  rule.  Wagner  v.  Dledrlch, 
50  Mo.  484.  The  presence  of  tbe  name  of 
tbe  payee  in  the  note,  when  presented  to 
hlui,  was  notice  to  him  that  It  was  tbe 
dealgD  of  those  who  had  signed  It  to  make 
the  note  payable  to  the  payee  named 
therein.  The  following  canes  are  anthorl- 
ties  upon  the  principle  here  Involved.  An* 
gle  V.  Insurance  Co.,  92  U.  S.  830;  Hag- 
ler  V.  State,  (Neb.)47  N.  W.  Rep.  692;  Dalr 
T.  U.  S.,  16  Wall.  1 ;  Pawling  v.  n.  S.,  4 
Cranch.  218;  State  v.  Craig.  58  Iowa.  238. 
12  K.  W.  Bep.  801.  A  surety  is  released  by 
a  material  alteration  of  the  body  of  a  note 
made  by  the  payee,  with  knowledge  of  the 
suretyship,  without  the  surety's  consent, 
and  After  It  has  been  signed  by  the  surety, 
and  is  appareiitlv  complete.  Coburn  v. 
Webb.50  ind.  06;  Johnston  v.May.76Ind. 
398:  Hchnewind  v.  Hacket,  54  lad.  248. 
In  Eckert  v.  Lools.  84  Ind.  99,  this  lan- 
guage Is  quoted  from  Daniel,  Neg.  Inst.  § 
1873:  "Any  change  In  tbe  terms  of  a  writ- 
ten contract  which  varies  its  original  le- 
gal effect  and  operaUon.  whether  la  respect 


to  theobllgatlon  It  Imports,  or  to  its  force 
as  matter  of  evidence,  when  made  by  any 
party  to  tbe  contract,  is  an  alteration 
thereof,  unless  all  the  other  parties  to  the 
contract  gave  their  express  or  implied  eon- 
aent  to  sncb  change.  And  tbe  effect  of 
such  alteration  Is  to  nalllfy  and  destroy 
the  altered  instrument  as  a  legal  obliga- 
tion." 

Tbe  real  controversy  in  this  ease  arises 
upon  tbe  question  as  to  the  materiality 
of  the  alteration.   Tbe  appellee.  If  we  un- 
derstand bis  position  aright,  claims  that 
tbe  addition  of  the  word  "cashier"  did 
not  lo  any  way  affect  the  note,  becaaae 
it  was  a  mere  descriptlTe  appdiatlon, 
and,  so  far  .as  Its  l^al  force  was  con- 
femedt  neither  added  to  nor  detracted 
from  the  name  already  tbere.    In  sup- 
port of  their  position,  counsel  cite  and 
rely  upon  several  Indiana  eases  wherein 
It  is  held  that  contracts  signed  by  Individ- 
uals, with  tbe  word  "agent"  or  "trostees" 
of  a  certain  churcb  or  order,  are  to  be 
considered  as  individual  contracts,  and 
not  the  contracts  of  the  body  of  whlcb 
the  signers  are  such  agents  or  ofllcers. 
Hayes  v.  Matthews.  03  Jnd.  412;  Hays 
V.  Cruccher,  54  Ind. 260;  Williams  v.  Bank, 
88  Ind.  287;  McClellan  v.  Bobe,  98  Ind.  398; 
Second  Baptlat  Cbareb  t.  Farber,  109  Ind. 
482.  19  N.  E.  Rep.  118.   While  these  cases 
so  bold,  it  is  fully  recognieed  by  our  sfl> 
preme  court  that,  as  to  banks,  the  act  of 
the  cashier  Is  tbe  act  of  tbe  bank,  and  that 
a  bank  may  sue  upon  a  note  payable  to  Its 
cashier,  as  sncb.  Just  as  though  It  were 
payable  to  it  by  its  corporate  name.  Tbls 
principle  was  enunciated  to  the  early  ease 
of  Bank  v.  Wheeler.  21  Ind.  90,  where  a  bill 
was  indorsed  to  "H.  Early,  Cashier,'*  and 
by  "  H.  Early.  Cashier.  **   In  a  suit  by  the 
Indorsee,  holding  under  this  Indorsement, 
it  was  held  that  tbe  bank  of  whlcb  he 
was  cashier  was  liable  upon  it.   In  Dutch 
V.  Boyd,  81  Ind.  146,  the  court  decides  that 
"paper  made  payable  or  Indorsed  to  the 
easbier  of  a  bank  Is,  In  legal  effect,  pay- 
able to  the  bank  Itself."    In  Nave  v. 
Bank,  87  Ind.  204,  It  is  hpld  that  a  note 
made  payable  to  A.  B.,  "cashier  of  let 
Nat'I  Bank, "  may  be  sued  on  by  tbe  bank, 
as  payee,  without  any  iudorsement,  upon 
an  allegation  that  A.  B.  was  cashier  of 
plaintiff's  bank.   "It  Is  well  settled  that  a 
note  made  payable  to  the  cashier  of  a 
bank  Is  to  be  deemed  payable  to  tbe  bank, 
and  that  the  bunk  may  sue  thereon  as 
payee."    Nave  v.  Hadley,  74  Ind.  155; 
Erwin  Lane  Paper  Co.  v.  Farmers'  Nat. 
Bank,  180  Ind.  867,  80  N.  E.  Bep.  411.  Tbe 
principle  upon  which  tb»e  cases  are  baaed 
is  supported  by  numerous  antborltles. 
Story,  Prom.  Notes,  127 ;  Bank  of  New  7ork 
T.Bank  of  Ohio,  29  N.Y.  619;  Bank  v.  Hall. 
44  N.  T.  895;  Bank  of  Genesee  v.  Patchin 
Bank.  19  N.Y.  312;  Folger  v.  Chase.  IS 
Pick.  63;  Baldwin  v.  Bauk,  1  Wall.  234; 
Houghton  V.  Bauk.  26  Wis.  668;  Oarton 
V.  Bank,  34  Mich.  279;  Morse.  Banks.  §§ 
1581.  170  ;  2  Amer.  &  Eng.  Enc.  Law.  387; 
Pratt  T.  Bank,  12  Kan.  670;  Horn  v.  Bank, 
32  Kan.  518,  4  Pac.  Rep.  1022;  Bank 
Ferris,  17  Conn.  %9.  That  tbe  law  thns 
established  as  to  banks  and  bank  cashiers 
is  an  exception  to  the  general  rule  as  laid 
down  in  cases  dted  by  appellee,  and  re- 
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terred  to  above,  may  be  coDceded;  but 
tbat  the  exception  created,  doubtless 
frum  a  defereace  to  commercial  neecBaltlet 
«Dd  Ofiases,  Is  tboroughly  established 
and  Kenerally  recogulsed,  la,  we  tnlnk,  nn- 
questloaable.  It  la  said  In  Daniel,  Nefif. 
Inst.  S  417 :  "  An  exception  to  tbe  general 
rnlee  of  Interpretation  wblcb  bave  been 
stated  bas  been  made  In  respect  to  casb- 
Sera  of  banks.  Tbey  are  the  cblet  financial 
agents  ol  tb^r  Inatttutlons,  and  when  a 
bUI  or  note  Is  made  pajable  to  an  IndlrM- 
Ml,  witb  tbe  suffix  m  *0a8.,*  'Cash.,*  or 
'Cashier*  to  bis  name,  It  bas  bepn  gen- 
erally decided  to  be  reaU.T  payable  to  tbe 
eorporatlou  of  wbicb  such  party  is  tbe 
easbler,  and  so  to  Import  upon  Its  face, 
tbe  offlcer'a  name  being  need  as  that  of  bla 
prindpal,  wbtcb  may  not  be  dlsolosed  on 
the  face  of  tbe  paper."  "Wben  a  bank 
■nen  on  a  note,  an  allegation  that  B.* 
wna  Its  cashier,  and  that  the  note  was 
indorsed  to  *A.  B..  Cashier.'  is  sufilclent 
to  show  tbe  bank's  tltle."^  Bolles,  Baohs, 
9  523.  "In  general  It  may  be  said  that  tbe 
title  to  a  note  payable  to  a  cashier  is 
prima  facie  in  tbe  bank  of  which  be  Is  the 
eaahler,  and  tbat  tbe  institution  can  sae 
tbereon  In  Its  own  name,"  Id.  }  534. 
Tbe  applies  has  acted  upon  tbls  doctrine 
by  bringing  tbls  salt  in  favor  of  tbe  bank, 
conntlng  upon  tbe  note  as  executed  di> 
rectly  to  it,  without  even  seeking  tbe  aid 
of  any  extrnoeous  tacts.  It  Is  well  estab- 
Usbed  tbat  a  payee  bi  ementlal  to  a  prom- 
issory note,  and  tbe  change  of  tbe  itayee 
or  of  an  indorsee  is  a  material  alteration. 
Grimes  t.  P]erBo1,2S  Ind.  246;  Stoddard  v. 
Pennlman,  108  Mass.  806;  Bell  t.  Mabint 
09  luwa.  408,  29  N.  W.  Rep.  881;  Boblnson 
V.  Berry  man,  22  Mo.  App.  510;  1  Amer.  & 
Eng.  Enc.  I^w,  606  ;  2  Daniel,  Neg.  Inat. 
S  1SK7.  The  note  In  suit,  when  signed, 
was  payable  to  Coulter.  It  was  by  tbe 
bolder  changed  so  as  to  be  payable  to 
another  without  tbe  consent  of  appel- 
lants. Tbe  identity  of  the  note  was  there- 
by destroyed,  and  the  appellants  were  no 
lunger  bound  by  it.  This  we  mnst  hold 
to  be  law,  under  tbe  facta  which  tbe  evi- 
dence proved,  or  tended  to  prove.  In  tbls 
ease.  Weir  Plow  Go.  v.  walmsiey,  llO 
Ind.  242. 11  N.  E.  Rep.  23t2;  losnrance  Co. 
T.  Courtney,  60  ind.  184.  It  therefore  fol- 
lows tbat  the  court  erred  In  directing  a 
verdict  for  the  appellee. 

Some  other  questions  are  presented, 
with  reference  to  tbe  action  ol  the  court 
Dpoa  the  trial,  but  we  do  not  deem  it  nec- 
eeaary  to  take  them  up.  The  answer  set- 
tibg  np  a  single  extension  of  time  of  pay- 
ment for  a  valuable  consideration  is  bad 
by  reason  of  tbe  provision  in  tbe  note 
whereby  it  Is  waived.  Tbe  note  contains 
this  clause:  "The  drawers  and  Indorsers 
severally  waive  preaentmeut  for  payment, 
protest,  and  notice  of  protest  and  non- 
payment of  this  note,  and  all  defenses  on 
tbe  ground  of  any  extension  of  tbe  time 
of  Its  payment  tbat  mny  be  given  by  the 
bolder  or  holders  to  them,  or  either  of 
them."  It  is  established  law  tbat  a  con- 
tract made  with  the  principal  debtor, 
upon  a  valuable  eonalderatlun,  and  witb- 
oot  the  consent  of  tbe  surety,  extending 
tbe  time  o^  payment  tor  a  deflnite  period, 
leteaMN  tbe  latter  from  liability.  Olpson 

*TnmUmd  ti  topraaw  Oeict.  8m  M 


V.BAPP.  m 


V.  Ogden,  100  Ind.  20;  Jarvls  t.  Hyatt,  4& 
Ind.  168.  The  terms  of  tbls  note, however, 
must  necessarily  be  construed  to  be  a  con- 
sent to  at  least  one  extension  of  tims. 
Tbat  such  a  consent,  embodied  in  tbe 
note,  is  binding  and  effectual  upon  tbe 
makers,  is  recotrnised  by  the  case  of  Gild, 
den  V.  Henry,  104  Ind.  278, 1  N.  B.  Rep.368, 
wherein  it  is  held  tbat  aprovlsion  for  gen- 
eral extensions  destroys  tbe  character  of 
negotiability  by  tbe  law  merchant  wblcb 
would  otherwise  attach  to  tbe  note.  34 
Amer.  Law  Reg.(N.  8.)  p. 716,  contains  an 
exfaanstlve  rertew  of  this  ease  by  Mr.  W. 
W.  Thornton,  That  sneb  a  provtelon  is 
binding  upon  the  surety  for  at  least  one 
extension  is  held  by  Brandt.  Sur.  I  346; 
Bank  v.  Chick,  64  N.  H.  410,  18  Atl.  Rep. 
872;  Miller  V.  Spain.  41  Ohio  St.  876. 

Judgment  reversed,  with  Instructions  to 
sustain  tbe  motion  tor  a  new  trial. 

(7  Ind.  App.  m 

lOLLBB  at  aL  V.  BAPP.^ 

(AppeUate  Oonrt  of  Indbuis.  Uaj  24,  1898.) 

JuBUDioTiON  or  Appslutb  Coobt  —  Sura  bs> 
TwBBiT  Pabtrbbs— DiMOLonoH  Axo  RsoBim- 
SHir. 

An  action  by  partoen  against  s  eopsrth 
ner  to  obtain  a  diuolatlm  of  the  partnermhip, 
the  SKwlntment  of  a  recelvw  to  wind  np  its 
affairs,  and  a  dlHtribation  of  the  proceeds, 
wbfo-e  defendant  files  a  cfobb  complaint  aBklng 
for  an  acconntlns  and  RetUranent  of  tbe  bnsl- 
neaa,  li  a  "soit  In  eqnltT.  within  the  mean- 
in*  of  Act  Feb.  16,  18^  providbig  that  the 
appellate  eonrt  shall  net  nave  Jnilsdletton  ef 
sn;>eala  in  soeb  solti. 

Appeal  from  circuit  court,  Wells  county. 

Action  by  Frederick  G.  Miller  and  others 
i^alnst  Andy  Rapp.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.  Trani^ 
terred  to  supreme  conrt. 

O.  A.  Mason,  A.  L.  Sharp,  and  Wilson  4 
Todd,  for  appellants.  Martin  &  Yaagbn^ 
for  appellesb 

LOTZ.  J.  Tbe  appellants  brought  this 
suit  against  the  appellee,  alleging  In  tbeir 
complaint  tbat  tbey  and  tbe  appellee  war* 

fmrtnera  engaged  in  tbe  business  irf  buy* 
ng,  slangfaterlng,  and  selling  live  stock; 
tbat  ditferenceH  bad  arisen  between  tbem 
and  the  appellee  as  to  the  management 
and  conduct  of  said  business,  and  as  to 
tbe  division  ot  tbe  profits  and  property  of 
said  firm.  They  prayed  tbe  Judgment  ot 
tbe  court  dissolving  aaid  partnership,  tor 
an  accounting  between  tbe  portnem,  tbe 
appointment  ot  a  receiver  to  wind  np  Ita 
affairs,  and  that  the  proceeds,  after  pay- 
ing all  tbe  debts,  be  distributed  between 
tbem  in  accordance  witb  their  Interests, 
and  all  other  proper  relief.  A  receiver  was 
appointed  on  appellants' application,  who 
qualified,  and  took  possession  ot  tbe  part- 
nership property,  and  sold  tbe  same  onder 
the  order  of  the  court.  After  said  receiver 
had  been  appointed,  appellee  filed  an  an- 
swer and  a  cross  complaint.  In  his  cross 
complaint  be  also  asked  for  an  accounting 
and  winding  up  ot  the  affairs  of  the  part- 
nership. Tbe  cansA  was  pat  at  Issue,  and 
tried  by  the  court.  Tlw  court  made  a  spe> 
dal  finding  of  the  facta  and  an  accounting 
between  tbe  parties,  and  stated  Ita  coirclik> 

H.  X,  ML  lUlMarlBS  dwiM,  U  H,  K  m. 
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Blunn  of  law,  and  rendered  a  floal  indg- 
meot  In  favor  of  the  appellee  and  against 
th«  appellants.  From  this  Judgment  tbla 
appeal  Is  prosecuted. 

we  areconfruntecl  at  the  threshold  with 
the  qaestlon  of  the  JurlBdlctiun  ot  this 
court.  Section  1  nf  the  act  of  February 
16, 1893.  (Acts  1893,  p.  29,}  defines  and  llm- 
tts  the  powers  and  Jurisdiction  of  this 
court.  The  second  ezeeptlon  to  tbecourt's 
Jarlsdlctlon  found  lo  said  section  la  as  fol- 
lows: "Theappellatecourt  Rhall  not  have 
Juriadictiott  of  suite  In  equity,  hereby  mean- 
tagf  by  the  term  *  suits  In  equity,'  such 
eases  as  were  known  and  recoKnIzed,  prior 
to  the  18th  day  of  Jane,  1852,  as  salts  of 
equitable  cognizance,  and  wherein  speclflc 
decrees  are  appropriate  and  essential." 
This  leads  to  tlie  inquiry  as  to  what  a  suit 
In  equity  was,  prior  to  the  adoption  of  the 
present  Code.  The  law  glTes  a  remedy  to 
every  person  whose  rights  are  Infringed. 
Be  la  generally  required  to  seek  his  redress 
Id  a  court  of  Justice.  The  method  by 
which  he  sets  the  court  In  motion  is  by  a 
•ult  or  aetloD ;  hence  a  suit  Is  any  proceed- 
iDK  io  a  court  of  Justice  by  which  a  persoB 

tnniuea  that  remedy  which  the  la  w  allows 
Im.  Whatever  the  mode,  If  the  right  Is 
litigated,  the  proceeding  by  which  the 
ladgmeot  of  the  court  Is  sonxht  Is  a  suit. 
The  words ''suit"  and  "action"  are  gen- 
erally synonymone,  although  the  term 
"Bolt**  is  the  appropriate  one  to  designate 
a  proceeding  in  a  court  of  eqnity,and''ac- 
tloo  "  to  designate  a  proceeding  lo  a  court 
of  law.  In  English  Jurisprudence  there  are 
two  kinds  of  courts,— the  law  courts  and 
equity  courts.  The  law  court  is  presided 
over  by  a  Judge,  and  the  equity  court  by 
a  chancellor.  In  some  Jurisdictions  these 
courts  are  kept  separate  and  distinct;  In 
others,  the  two  methods  of  administering 
Instlce  are  enjoined  upon  the  same  court, 
but  the  forms  of  procedure  In  the  different 
elasses  of  cases  are  as  distinct  as  If  there 
were  two  courts,— one  of  law,  and  one  of 
equity.  It  was  this  latter  kind  ot  courts 
and  method  of  procedure  that  was  In 
▼ogue  in  Indiana  prior  to  the  adoption  of 
the  present  Code.  If,  prior  to  1W2,  any 
person  desired  to  bring  an  action  In  a 
court  of  this  state,  hie  first  Inquiry  was  to 
determine  whether  It  was  a  huU  In  equity 
or  an  action  at  law.  If  It  was  a  suit  In 
equity,  It  went  upon  the  fhancery  side  of 
the  court;  If  at  law,  It  fell  upon  the  law 
side  of  the  court.  The  esgeottal  difference 
between  a  coart  of  equity  and  a  court  of 
law,  or  between  the  equity  side  and  law 
aide  of  the  same  court,  consists  In  the  dll< 
ferent  modes  of  administering  Jnstlce;  In 
the  mode  of  proof,  trial,  and  relief  afford- 
ed. Equity  adapts  Its  decrees  to  all  the 
varieties  and  circumstances  which  may 
arise,  and  adjusts  them  to  all  the  peculiar 
rights  of  all  the  parties  Id  Interest,  while 
■  court  of  law  Is  bound  down  to  a  Rxed 
and  invariable  method  of  procedure  and 
form  of  Judgment,  the  Judgment  being.  In 
general  terms,  absolute  for  the  plaintiff  or 
defendant.  The  purpose  of  the  Code  was 
not  to  do  away  with  equity  procedure  or 
law  procedure,  but  to  simplify  and  blend 
the  two  systems  Into  one,  so  that  the 
same  court  might  administer  Justice  in 
UDf  ease  by  appropriate  procednre  and 


Judgment.  The  purpose  of  tbe  exception 
in  tbe  statute  above  quoted  is  not  to  take 
from  this  court  all  equitable  powers  ur  all 
equitable  eases,  for  Jurisdiction  Is  given  of 
certain  equitable  proceedings  by  other 
clauses  of  the  same  section;  bot  Its  pur- 
pose Is  to  takefrom  this  courts  particular 
class  of  cases,  such  as  were  known  and 
designated  as  "suits  lo  eiiolty"  prior  to 
1862,  and  which  require  apedflo  deerees  to 
enforce  them.  Tbe  main  purpose  of  ap- 
pellants* complaint  and  of  appellee's  cross 
complaint  Is  to  have  the  partnership  dls> 
solved,  and  Its  affairs  closed  out.  An  ac- 
count must  be  taken,  the  assets  mast  be 
marshaled, end  applied,  first,  to  the  debts, 
and  the  reatdne.  If  any,  distributed  among 
tbe  partners.  A  recover  Is  one  of  the  in- 
atromenta  by  which  the  end  sought  Is  ae- 
eompllshed.  Every  order  of  the  court  re> 
qalres  a  specific  decree.  A  bill  for  an  ac- 
counting and  dissolution  of  a  partnership 
Is  one  of  special  equitable  cognizance.  Ad 
action  at  law  cannot  be  malntulned  by 
one  partner  against  tbe  other,  except  after 
an  aceountlng.  balance  atmckfaDd  express 

?romlse  to  pay.  Arnold  t.  Arnold,  90  N. 
.  680.  "Bot  equity  removes  the  ob- 
stacles, and  enables  tbe  partners  to  dis- 
solve tbe  partnership,  pay  the  debts,  state 
the  account,  and  ascertain  and  divide  tbe 
Barplas."  Beach,  Mod.  Eq.  Jnr.  {  878; 
Danlell,Ch.Pr.l84S,  1249.  Having  reached 
the  RonclusloD  that  tbe  case  made  by  the 
complaint  and  tbe  cross  complaint  falls 
within  that  class  which  were  knowD  aa 
"suite  Id  equity"  before  the  adoption  of 
the  present  Code,  and  that  a  specific  de- 
creels  appropriate  and  essential  to  enforce 
tbe  Judgment  and  order  of  the  conrt,  we 
conclude  that  this  court  has  no  Jurlsdlo- 
tlon.  Haber  v.  Beck,  (Ind.  App.)  82  N.  B. 
Rep.  1025.  Tbe  clerk  Is  ordered  to  transfer 
this  cause  to  the  docket  of  tbe  supreme 
court. 


<T  Ind.  App.  IQS) 

SHOEMAKER  v.  SOUTH  BEND  SPARK 

ARRESTER  CO.^ 
(AppelUte  Conrt  of  Indiana.  May  24,  ISMJ 

JCBISDICnOS  or  APTBLLATB  OoOBI— ISJOKlTIOIf. 

An  appeal  In  an  action  to  enjoin  defend- 
ant from  T^reaentlns  to  the  pnblic  and  to 
plaintiETa  cnatomen  trnt  he  U  the  owner  of  a 
certain  patent,  or  that  he  has  an  Interest  there- 
in, and  to  enjoin  him  from  threatening  litiga- 
tion against  plalntiCTs  cnHtomert,  and  from 
manufacturing  the  Improvements  covered  by 
said  patKit,  Is  not  witlua  tike  jorisdlcdon  of  the 
appeflate  court. 

Appeal  from  circuit  conrt,  St.  Joseph 
county. 

Action  by  tbe  South  Bend  Rpark  Arrest- 
er Company  against  George  H.  Shoemaker 
to  obtain  an  injunction.  From  a  Judg- 
ment for  plaintiff,  defendant  appeala. 
Transferred  to  supreme  court. 

F.  J.  L.  Meyer,  for  appellant.  Lauclus 

Hubbard,  for  appellee. 

IX>TZ.  J.  The  applies  brought  this 
suit  against  the  appellant.  Invoking  ttaa 
Judgment  and  decree  of  tbe  coart  to  so- 
Joln  the  appellant  from  representing  to 
tbe  publle  and  to  appellee's  euatomwa 

>  TraaatoRed  to  Snpraos  Coart,  aM  II  M,  It  m 
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that  be  f  appeHant)  was  tTi»  owner  of  cer- 
tain letters  patent  issand  hy  the  patent 
ofBce  of  tbe  United  States,  and  to  enjoin 
him  from  representing  that  be  had  any  In- 
terest therein,  and  to  enjolo  bim  from 
threatening  llllgatlon  against  appellee'a 
enatomers  and  parchaaerB,  und  to  enjoin 
bim  front  mannfactariag  tbelmproveroent 
eoTered  by  Bald  letters  patent,  and  Judg- 
ment (nr  damaffea  for  Infringing  said  letters 
patent.  The  main  purpose  of  the  suit  Is 
the  InJanctlve  relief  sought.  The  case  Is 
not  within  tbe  Jnrisdlctlon  of  this  court. 
Miller  T.  Kapp,  U  N.  G.  Bep.  125,  (decided 
at  this  term  of  tbla  coort.)  The  clerk  In 
ordered  to  transfer  the  case  to  the  docket 
of  the  snpreme  court. 


ft  Ind.  App.  ISO) 

BTATB  V.  SMITH  et  aL 
(AppeData  Court  of  Indiana.  Mar  25.  1893.) 
TasiFAU— IxDionuHT— Dbscbiptiox  or  lium. 

Under  Rer.  St  1881.  |  1961,  which 
makea  It  UDlawfoI  tor  any  perBon  to  remove 
from  the  laods  of  another,  without  license, 
••■ny  •  •  •  valuable  article,"  an  indictmeDt 
niffidentlr  describee  the  property  removed 
where  It  charged  that  defendant,  at  (giving 
eonnty  and  state,)  did  'iiniawfniiy  enter  upon 
and  remoT*  from  the  lands  of  rcompl^omnt,] 
Uiera  sitoated,  a  certain  fenca^  raen  and  there 
brtonglns  to  (oomnlaiaantj  and  eonstltnting  a 
part  of  mid  lands.^ 

Appeal  from  efrcult  conrt,  Boone  coun- 
ty; 8.  Neal,  Judge. 

Barnard  Smith  and  John  Murphy  were 
Jointly  indicted  for  trespass,  and  from  a 
judgment  qnaeblng  the  indictment  the 
state  appeals.  Beverned. 

P.  H.  Dotch,  for  the  State.  8.  R.  Art- 
man,  tor  appellees. 

IX>TZ,  J.  The  appellees  were  Indicted 
to  the  Boone  circuit  court  tor  trespass  np- 
oo  lands.  TbvesaeDtlal  partot  the  Indict- 
ment is  as  follows:  "ThatBamard  Smith 
and  John  Murphy,  on  the  8tb  day  of  Octo- 
ber, A.  D.  1892,  at  the  county  of  Boone  and 
state  of  Indiana,  did  then  and  tbere  un- 
lawfully enter  upon  and  remove  from  the 
lands  of  George  Stephenson,  tbere  situate, 
a  certain  fence,  th«u  and  there  belonging 
til  aaid  George  Stephenson,  and  constltut- 
los  a  part  of  said  lands,  without  a  license 
to  do  BO  from  tbesaid  Qaorge  Btepbensoo,' 
or  from  any  other  competent  antburity; 
the  said  fence  being  then  and  tbere  of  the 
Talu«  of  fifteen  dollars.**  Upon  appellees' 
motion  the  Indictment  wasquasbed  In  tfae 
coort  below.  This  ruling  Is  the  error  as- 
signed. 

Appellees' contention  is  that  tfae  indict- 
ment U  fatally  defective  for  want  of  a 
more  specific  description  of  the  land  and 
of  the  fence.  The  statute  (section  1961, 
Bev.  St.  1881)  makes  its  criminal  offense 
for  any  person,  without  a  license,  to  re- 
moTe  from  the  lands  of  another  "any  tree, 
stone,  timber,  or  other  vnloable  article." 
The  object  of  criminal  prosecutions  Ia  to 
mete  oat  pnnlsbment  to  those  who  rlolate 
the  criminal  laws.  The  method  of  proced- 
nre  Is  by  indictment  or  Information.  The 

Rurpose  of  the  indictment  is— first,  to  In- 
irm  the  court  <rf  the  facts  allcgedpSo  that 


It  may  decide  whether  they  are  sufficient 
in  law  to  support  a  conviction  if  one 
sbnuld  be  bad;  and,  second, to  furnish  the 
accused  with  such  a  deBcrlptlon  of  the 
charge  against  bim  as  wlU  enable  biro  to 
concert  his  d^ense,  and  avail  himself  of 
his  conviction  or  acquittal  for  protec- 
tion against  further  prosecution  for  the 
same  offense.  To  secure  these  ends,  cer- 
tain rules  of  pleading  must  be  pursued. 
A  crime  is  an  act  committed  or  omitted 
in  violation  of  a  law  of  the  state.  It  Is 
elementary  that  the  Indictment  or  in- 
formation must  charge  the  time,  place, 
nature,  and  circumstances  which  enter 
Into  and  eonstltate  tbe  offense,  with 
cleamms  and  certainty.  The  act  done 
or  omitted  to  be  done  Is  the  vital  element 
of  a  crime.  Time,  place,  and  attendant 
circumstances  are  nsuatly  mere  incidents, 
dfscrlytlveof  theoffsuse.  Tbe  general  rule 
la  that  the  minor  circumstances,  whlcti 
are  merely  Incidental  to  the  main  fact, 
need  only  to  be  stated  with  that  degree  of 
particularity  that  carries  knowledgeof  tbe 
offense,  and  bars  afature  prosecution.  In 
such  matters  It  Is  unnecessary  to  descend 
Into  detail  or  mlnutlie.  In  some  cases, 
however,  time,  place,  and  other  circum- 
stances are  vital  eleinenta  of  tbe  offense, 
and  In  such  cases  It  Is  necessary  that  tfaey 
be  specifically  ulleged  and  proved  as  laid. 
Tbe  offense  defined  by  the  statute,  on 
which  tbe  Indictment  In  this  case  is  predi- 
cated, consists  In  tbe  act  of  removiug  ceiv 
tain  articles  from  the  lands  uf  another. 
The  two  things  affected  by  tbe  act  are  tbe 
lands  and  the  fence.  They  are  both  el^ 
menisof  the  offense,  but  are  subordinate 
to  the  act.  They  are  not  active,  but  pas- 
sive.—are  acted  upon.  The  indictment 
charges  that  tbe  lands  are  situate  in 
Boone  county,  that  Stephenson  is  the 
owner  thereof,  and  that  tbe  fence  formed 
a  part  of  said  lands.  This  we  tbiuk  suffi- 
ciently specific  nf  a  minor  element  to  ap- 
prise the  defendant  of  tbe  charge  against 
him,  and  bar  anotberproseoutlon.  Appel- 
lees in  tbelr  brief  say:  "If  tbem  be  three 
George  Stnpheusuns  In  Booneconnty,eacb 
the  owner  of  lands  in  said  couuty,  (which 
is  a  fact,)  how  can  we  tell  on  which  one's 
land  we  are  charged  with  having  trei^ 
passed,  unless  tbere  be  a  sufficient  descrip- 
tion to  Identify  tbe  land?  Or.  If  tbere  be 
one  George  Stephenson,  who  Is  the  owner 
of  more  than  one  parcel  of  laud  in  Boone 
county,  (wblch  Is  a  fact,)  how  can  we  d^ 
termine  on  which  parcel  we  are  charged 
with  having  trespassed,  unltrss  there  be  a 
sufficient  description  to  dlstiDgulBb  tbe 
parcels?  If  the  description  Is  not  suffi- 
cient for  this,  how  could  the  record  of 
a  conviction  or  an  acquittal  be  available 
in  a  subsequent  prosecution  for  tbe  same 
offense?"  The  case  of  State  v.  French,  120 
Ind.  229,  22  N.  E.  Bep.  108.  7»5,  Is  cited  and 
relied  upon  in  support  of  this  position. 
There  seems  to  be  some  conQlct  between 
the  reasoning  in  that  case  and  the  later 
case  of  Winlock  v.  State.  121  Ind.  631.  28  N. 
B.  Bep.  614,  bat  there  Is  no  conflict  on  tlie 
point  in  Judgment  in  tbe  two  eases.  Ap- 
pellees* argument  above  quoted  would  be 
equally  applicable  to  a  charge  of  burglary. 
If  tbe  charge  was  that  tbe  defendants  dlit 
feloniously  break  Into  tbe  storehoase  oC 
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Oeorga  Stephenaon,  there  sltoate.  It  mlsbt 
be  true  tbat  there  were  three  George  8te- 
pbenHODS  to  nald  county,  or  that  there  was 
ouetirorfte  Stephenson  who  owned  three 
dlDemnt  storehuuBee;  yet  we  apprehend 
that  connsel  would  not  serioualy  cuntead 
that  In  such  a  charge  U  Is  necessary  to 
describe  the  owner  bo  that  be  could  be  dis- 
tinguished from  other  persons  of  the  same 
name,  or  to  describe  the  realty  on  which 
the  Ktorebouse  was  situated  so  as  to  dis- 
tinguish It  from  the  other  storehouse 
owned  by  the  same  person.  We  think  the 
ease  at  barand  the  supposed  case  areanal- 
OKous.  It  Is  not  the  law  that  an  indicts 
meat  shall  be  so  distinct  and  minute  in  its 
description  of  the  offense  or  offender  as  to 
constitutet  without  parol  proof,  a  bar  to 
a  second  prosecution  for  the  same  offense. 
The  Identity  of  the  two  accusations  may 
always  be  uhown  by  parol.  Blsh.  Grim. 
Proc.  S  544.  The  Indictment  Is  sufflctenC. 
Wloloclt  V.  State,  121  Ind.  531,  23  N.  K 
Bep.  514,  and  cases  cited.  JndKment  re- 
versed, with  Instructloua  to  overrule  the 
motion  to  quasb. 


DENTON  et  aL  T.  THOMPSON  et  al.^ 
{Appellate  Conrt  of  Indiana.  Mar  29,  1893.> 

SUPSBMB  COUBT— JCaiSDlCTION  —  ORlIMAeB  FaO- 
CBBUINOB. 

"nie  BDpreme  court  alone  hai  jnrladlo- 

dM  of  appeau  in  drainage  proceedings. 

Appeal  from  circuit  court,  Jaaper  coun- 
ty- 

Appeal  by  Amanda  A.  Benton  and  others 
from  a  Judgment  in  drainage  proceedlnjcs 
In  favor  of  Alfred  Thompson  and  others. 
The  case  was  transferred  to  the  appellate 
court,  itetransfer  directed. 

Hartroan  &  Hamelle  and  T.  F.  Palmer, 
for  appellantB.  S.  P.  Tbompaon,  for  ap- 
pellees. 

PER  CUBIAM.  Tbls  to  an  appeal  from 
ji  Judgment  In  a  proceeding  for  drainage. 
The  cause  was  appealed  to  the  nupreme 
court,  and  transferred  by  the  clerk  to 
this  court.  We  are  of  opinion  that  the 
transfer  was  erroneous,  and  that  the  su- 
preme court  alone  has  jurisdiction  Id  such 
cases.  The  clerk  will  retransfer  the  cause 
to  tbe  docket  ol  the  supreme  court. 


BIBLn,  Sheriff*  at  aL  v.  TORI&* 
(Appellate  Court  «f  IndUna.  Hay  27,  1893.) 

ArPBUiUB  CODBT— JOBISDI0Tlo:r. 

Under  AeU  1893.  p.  29.  I  1.  wfakdi  pro* 
Ttdea  that  the  appellate  coort  ihall  hare  juri»- 
dlction  in  all  appeals  from  jadgments  for  the 
recorer?  of  money  only,  where  the  amonot  in 
cODtroTersy,  ndnslve  of  costs,  does  not  exceed 
$8,S00.  such  coort  has  jurisdiction  of  an  action 
to  set  aside  a  judgment  of  the  drcnit  court  In 
an  action  on  notes,  where  the  amount  demand- 
ed is  within  the  jurisdictional  limit,  and  no 
other  relief  Is  demanded  in  the  complaint 

Api>eal  from  circuit  court,  Montgomery 
eoonty. 

Action  by  Jobn  P.  Bible,  Rberitf,  and 
othera,  avalnst  £^ra  G.  Torla,  to  set  aside 

>  Transferred  to  Suprsme  Conrt  Bee  86  N.  B.  164. 
Hshsarlng  dsnled. 


a  judgment  of  the  circuit  conrt.  Beqneut 
to  transfer  the  case  to  anpreme  court  de- 
nied. 

H.  D.  Van  Cleave,  Wm.  B.  Paul,  and 
Johnston  A  Johnston,  lor  appellants. 
Paul  &  Bonner,  for  appellee. 

REINHARD,  J.  Connsel  for  the  reepec- 
tive  parties  have  requested  the  clerk  to 
transfer  this  cause  to  the  ducket  of  the  sn> 
preme  court,  believing  the  jurlRdiction  to 
be  in  that  tribunal,  and  the  clerk  bas 
asked  us  for  Instructions  In  the  premises. 
The  action  is  to  set  aside  and  vacate  a 
judgment  of  tbe  circuit  court  alleged  to  be 
void  for  certain  reasons  set  forth  in  the 
complaint.  The  judgment  sought  to  be 
vacated  was  for  a  debt  evidenced  by  cer- 
tain promissory  notes.  It  was  In  an  ac- 
tion for  the  recovery  of  money  only,  and 
the  amount  demanded  and  recovered  was 
within  tbe  limit  of  the  Jurisdiction  of  this 
court.  No  other  relief  is  asked  for  in  the 
complaint  of  thlscause  than  that  the  Judg- 
ment he  set  aside  and  vacated.  We  are  of 
opinion  that  this  court  alone  has  jurfsdlc- 
tlnn.  Section  1  of  the  act  amendatory  ol 
tbe  act  creitlng  the  appellate  court  pro- 
vides that  the  said  court  shall  have  exclu- 
sive jurisdiction,  In  ail  appeals  from  Judir- 
ments  for  tbe  recovery  of  money  only, 
where  the  amount  In  controversy,  exela- 
slve  of  costs,  doee  not  exceed  93,500.  Acts 
18y3.  p.  29.  ThiB  proceeding  Is  but  an  In- 
cident attarhluft  to  the  main  action  lor 
tbe  recovery  of  a  money  judgment.  If  the 
appeal  results  in  tbe  vacation  of  the  Judg- 
ment, there  may  be  another  trial  In  tbe 
cause,  from  which  an  appeal  would  lie  to 
thlti  court  In  any  event.  To  hold  that  tbe 
supreme  court  must  first  pass  upon  the 
questions  which  may  resnlt  In  such  new 
trial  would  be  deciding  that  this  court 
bas  jnrlsdlrtlon  of  a  portion  or  branch  of 
the  proceedings  in  the  cause,  and  the  su> 
preme  eonrtof  another  portion.  Tbeques* 
tlon  has  been  fully  decided  In  Parker  ▼. 
Bank,  180  Ind.  695,  »  N.  B.  Rep.  881.  See, 
also,  City  o(  Hammond  v.  New  York,  etc., 
Ry.  Co.,  126  Ind.  697.  27  N.  E.  Rep.  130; 
Railroad  Co.  r.  8wlft,  138  Ind.  S4,  27  N.  B. 
Rep.  420;  Brighton  v.  White,  128  Ind.  820, 
27  N.E.Rep.  620;  Harris  v.  Howe.  129  Ind. 
73,  27  N.  E.  Rep.  S61;  Baker  v.  Qrovea,  128 
Ind.  593,  26  N.  E.  Rep.  1076.  Tbe  canae  la 
within  tbe  exclnelve  Jarlsdlction  ol  thia 
conrt,  and  should  not  be  tranttferred.  Ttaa 
derk  la  ao  directed. 


(V  lad.  App.  677) 

LBVT  et  aL  V.  BIOBLOW. 

(Appellate  Court  of  Indiana.  May  2S.  189S.) 

Motion  fob  ffaw  Tuiu.  —  Frbbbktatioii  to 
**CouRT''  —  SorriciRxcT  or  Reoors  —  Hastbb 

AKD  BbRVAKT— InJDHT  TO  SlKTAHT  —  CoHIKIB- 
DTOBT  NlOLIOBKCE. 

1.  The  record  In  a  ease  showed  that  It  was 

tried  before  B.,  "sole  jodge  of  tbe  said"  drcnlt 
court;  that  a  verdict  was  retomed,  and  after- 
wards, "before  the  same  honorable  judge,  the 
followine  proceedings  were  had:  •  •  •  Come 
now  deieDdanti  by  their  attomers,  and  file 
their  motion  and  written  reasons  for  a  new 
trial  In  this  case,"  eta  HOd,  tbat  the  record 
sufBciently  showed  that  a  motion  for  a  new 
trial  was  presented  to  the  "court" 

>TranB[«r  to  Suoreme  Court  denlaO.  Sss  M  H.  & 
670.  Rshssrina  dttaled. 


Digitized  by  Google 


Ind.) 


iEVY  D.  BIGEIX)W. 


12» 


2.  Plaintiff.  18  years  old,  who  had  been 
employed  in  the  press  room  of  defendants' 

Erin  ting  house  for  over  two  years,  was  ordered 
y  the  foreman  to  remoTe  a  heavy  cylinder 
from  one  of  the  presses.  Generally  the  press 
was  stopped  by  shifting  a  belt  from  a  tight  to 
m.  loose  poll^  by  means  of  a  lever  which  stood 
beside  tHe  press.  Plaintiff  shifted  the  belt,  got 
iDside  the  frame,  and,  while  removing  the  cyuQ- 
der,  accidentally  struck  the  lever  -which  reBhift- 
ed  the  belt,  and  he  was  crushed  In  the  press. 
There  were  three  waj-s  of  preventing  such  an  ac- 
cidental Btarting,  with  all  of  which  plaintiff  was 
familiar,  and  had  seen  each  of  them  employed, 
and  in  some  cases  had  himself  assisted  in  se- 
cnring  the  machine.  Held,  as  a  matter  of  law, 
that  plaintiff  was  gnilty  of  oontributo^  neg- 
lisence. 

Appeal  from  clrcnlt  court,  Marlon  coun- 
ty; E.  A.  Browu,  Jud^e. 

Action  by  Irbuc  Bifselow,  by  John  iS. 
BiKelow,  his  next  friend,  afifalnRt  William 
M.  Levy  and  othertt,  for  personal  in* 
iuries.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Beversed. 

Winter  &  Elam,  tor  appellants.  P.  W. 
Bartbolomew  and  G.  E.  Averill,  for  appel- 
lee. 

L.OTZ,  J.  The  appellee  sued  the  appel- 
lants to  recover  damages  for  personal  In- 
jDilea  auBtalned  by  blm  through  and  by 
tbe  all^^  Diligent  acts  and  conduct 
on  tbe  part  of  appellants.  The  com- 
plaint, after  stating  the  buslnesH  In  which 
appellants  were  engaged,  and  descrlljlng 
the  location  where  it  was  carried  on,  then 
further  alleges  that  appellants  operated 
Id  their  eatabllshment  a  very  largo  and 
powerfnl  printing  press,  called  the^Bab- 
coclE  Printer.**  A  full  description  of  this 
matblne  is  given,  and  it  is  averred  that 
tbe  removal  of  a  certain  heavy  iron  roller 
from  its  place  In  the  press  was  a  work  of 
great  hasard  while  the  belt  commuiiicat- 
lofr  power  to  the  press  was  revolving  on 
tbe  loose  pulley  at  tbe  side  of  the  ma- 
chine; that  at  tbe  time  the  appellee  re- 
ceived his  lojory  he  was  a  boy  about  17 
years  of  age.  of  Immature  Judgment  and 
experience,  and  ignorant  nf  and  tinin- 
structed  In  respect  to  the  hazard  and  peril 
stated;  that  be  was  learning  tbe  trade  of 
"pressman"  in  said  eatabllshment  by  and 
with  the  consent  and  approval  of  appel- 
lanta,  and  under  the  direction  and  con- 
trol of  their  foreman ;  that  appellee  was 
ordered  by  the  foreman  to  remove  the 
Iron  roller  aforeeaid,  so  that  the  same 
might  be  repaired;  that  it  was  necessary, 
in  order  to  remove  tbe  roller,  to  get  with- 
in the  frame  of  the  press;  that  while  he 
was  obeying  and  carrying  out  the  order 
of  the  foremaD,  and  while  lie  was  in  tbe 
exercise  of  due  care,  and  without  any 
faolt  or  negligence  en  his  part,  he  received 
tbe  Injuries  which  resulted  in  tbe  loss  of 
bis  leg;  tbat  at  the  time  he  received  such 
injuries  he  was  ignorant  of  the  hazard 
and  danger  incident  to  said  work,  and 
bad  never  been  warned  nor  Instructed  in 
Telatlon  tbereto;-that  on  account  of  ap- 
pellee's youth,  inexperience,  and  imma- 
turity of  judgment,  he  did  not  and  could 
not  know  bow  to  perform,  nor  had  be 
oeen  Instructed  by  appellants,  nor  any 
one  for  them,  as  to  the  manner  of  periorm- 
lOK,  such  work  so  as  to  avoid  tbe  dajiger; 
v.34H.s.no.2— 9 


tbat  he  bad  no  asslatanee,  and  that  no 
one  was  ordered  or  dh-ected  to  assist 
him;  that  tbe  belt  was  not  thrown  off 
the  pulley,  nor  was  he  authorized  to 
throw  it  off.  It  is  also  alleged  tbat  the 
tbrowlng  of  tbe  belt  fnim  tbe  pulley  was 
exclusively  under  the  control  and  direc- 
tion of  the  foreman;  and  It  Is  further 
averred  that  tbe  appellants,  by  the  exer- 
cise of  proper  care,  mlghc  have  known, 
and  did  know,  that  tbe  appellee  was  of 
immature  judgment  and  experience,  and 
ignorant  of  and  iininstructed  in  respect  to 
tbe  dangers  of  the  work ;  tbat  appellants 
had  full  knowledge  of  all  the  basards  and 
dangers  of  tbe  work,  but  tbat,  nutwith- 
standing  their  full  knowledge  in  tbe 
premises,  they  carelessly  and  negligently 
ordered  him  to  perform  the  work  without 
providing  any  assistance,  and  without 
warning  him  or  Instructing  him  in  any. 
respect,  and  without  taking  any  means 
to  care  for  his  safety.  These  are  the  sub- 
stantial allegations  showing  the  manner 
of  the  Infliction  of  the  iajuiles  and  the 
negligence  of  the  appellants.  There  was 
a  trial  by  Jury,  and  a  verdict  for  appellee 
In  tbe  sum  of  $1,000.  The  jury  also  re- 
turned answers  to  certain  interrogatories 
submitted  by  tbe  appellants.  A  motion 
for  a  new  trial  was  filed  and  overruled, 
and  final  Judgment  followed.  Tbe  ruling 
on  the  motion  for  a  new  trial  Is  the  only 
error  assigned. 

The  appellee  asserts  that  tbe  motion  for 
anew  trial  was  never  properly  presented 
to  the  trial  court,  and  that  tor  that  rea- 
son this  court  should  not  consider  It. 
The  basis  for  this  claim  is  that  the  record 
does  not  affirmatively  show  its  presenta- 
tion to  tbe  trial  court,  and  that  this 
court  will  not  assume  anything  not 
affirmatively  eiiown  by  the  record  In 
order  to  overthrow  the  judgment,  (CUne 
V.  Lindsey,  HO  Ind.  337,  11  N.  E.  Rep.  441; 
'Graves  v.  Duckwaa  lOa  Ind.  660,  3  N.  SL 
Bop.  268;)  and,  further,  tbat  the  appellee 
is  entitled  to  everything  In  the  record 
which  may  prevent  a  reversal  upon  tbe 
errors  assigned,  (Martin  v.  Martin,  74 
Ind.  207.)  It  Is  true  that  a  motion  for  a 
new  trial  must  be  presented  to  the  court. 
Filing  it  with  the  clerk  alone  Is  not  suffi- 
cient. Emlson  v.  Shepard,  121  Ind.  1H4,  22 
N.  E.  Rep.  S83:  Gilbert  t.  Hall.  115  Ind. 
549,  18  N.  E.  Rep.  28.  The  record  In  this 
case,  however,  shows  that  the  cause  was 
tried  "before  the  Honorable  Edgar  A. 
Br'iwn,  sole  Judge  of  the  said  Marion  cir- 
cuit coart."  It  also  further  appears  that 
on  tbe  18tb  day  of  February,  1891,  being 
the  thirty-ninth  Judicial  day  of  the  Janu- 
ary term,  1891,  tbe  jury  returned  Its  ver- 
dict into  open  court.  "And  afterwards,  to 
wit,  on  the  26th  day  of  February,  1891. 
being  the  furty-slxth  Judicial  day  of  the 
January  term,  1891,  of  said  court,  before 
the  same  honorable  Judge,  the  foUowlng 
proceedings  were  had  herein;  that  Is  to 
say :  Come  now  the  defendants  by  their 
attorneys,  and  die  their  motion  and  writ- 
ten reasons  for  a  new  trial  in  this  cause. 
Id  the  words  and  flgures  following,  vis. 
Then  follows  in  tbe  record  the  action  of 
the^ourt.  At  the  next  succeeding  March 
term  of  the  court  this  motion  was  over- 
ruled. It  la  not  Bufflclent  to  present  the 
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motion  and  written  caase*  to  tbe  clerk, 
and  request  that  the  ftame  be  placed 
among  tbe  flies  of  hia  office,  bat  tbe  mo- 
tion mnet  be  brousht  to  the  attention 
and  knowledge  of  tbe  court.  The  record 
does  not  say  in  direct  terms  that  tbe  mo- 
tion was  broaght  to  the  notice  and 
knowledge  ot  the  coart,  bat  it  does  par- 
port  to  give  the  proceedings  had  in  a  cer- 
tain cause  la  the  Marlon  circuit  court, 
and  wbilP  tbe  Honorable  Edgar  A, 
Krown  was  preelding  as  Judge  thereof. 
TbiB  Indteatea  that  tbe,  court  was  In 
actual  serialon  at  tbe  time.  A  'eoart" 
baa  been  defined  as  "a  place  where  Jnatlce 
Is  Jadlclally  admintstered."  Co.  Lltt.  68; 
8  Bl.  Comm.  23.  This  definition,  how- 
ever, bad  bfen  often  criticised  as  too  nar- 
row, being  limited  by  tbe  word  "place." 
Tbe  prominence  of  tbe  word  "place"  in 
this  definition  no  doubt  arises  from  tbe 
ancient  idea  that  the  king  was  tbefonn- 
tain  and  dispenser  of  Justice,  and  wtaer^ 
ever  be  was  domiciled  was  a  court  or 
place  where  Justice  wns  dispensed.  In 
modem  times,  and  under  our  form  of 
government,  the  Judicial  power  la  exer- 
cised by  means  ot  courts.  A  coart  Is  an 
Inatromentality  of  goTemment.  It  Is  a 
creation  of  the  law,  and  In  somereepects 
It  is  au  Imagloary  thing,  that  exists  only 
in  legal  contemplation,  very  similar  to  a 
corporation.  A  time  when,  a  place 
where,  and  the  persons  by  whom.  Judicial 
functions  are  to  be  exerciaed,  ar9  essen- 
tial to  complete  the  idea  of  a  court.  It  Is 
in  Its  organised  aspect,  with  all  these 
constituent  elements  of  time,  place,  and 
officers,  that  completes  the  idea  of  a  court 
In  the  general  legal  acceptation  of  the 
term.  But  a  court  may  exist  in  legal  con- 
templation without  any  nfllcera  chtirged 
with  the  duty  of  administering  Justice. 
The  officers  mlRht  all  die  or  resign,  and 
BtlU  the  legal  fiction  would  continue  to 
exist.  The  Judge  of  a  court,  while  presld- 
Ibg  over  the  court,iR  by  common  courtesy 
caUed  **tbe  court."  and  the  words  "the 
conrt"  and  "the  Judge"  or  "Judges"  are 
frcqaently  used  in  our  statutes  as  synony- 
mous. MlchlganCent.  R.  Co.  V.  Northern  I. 
R.  Co.,  a  Ind.  239,  245.  The  record  from 
which  we  have  quoted  shows  that  tbe 
sole  Judge  nf  the  court  was  presiding  over 
tbe  court  he  tlie  time  the  motion  was 
filed.  We  have  here  all  the  elements  ol 
time  place,  officer,  and  actual  exercise  ot 
Judicial  power.  It  Is  sufficiently  shown 
that  the  motion  was  presented  to  the 
court  at  tbe  term  when  the  trial  was  had. 

The  facts  as  proved  on  tbe  trial  are  sub- 
atantially  as  follows:  William  H.Levy 
and  tiouia  H.  Levy  were  partnm  carry- 
ing on  the  business  of  printing  in  Indian- 
apolis,Ind.  In  May,  1890,  the llrin  had  four 
printing  presses,  one  of  which  was  called 
a  "Babcock  Press,"  two  werecalled  "Pot- 
ter Presses."  and  one  a  "Cincinnati  8top 
Press."  The  Clnclonatl  press  was  a  small 
una,  and  tbe  Potter  presses  were  smaller 
than  tbe  Babcock  press.  Tbe  presses 
were  operated  by  steam  power.  There 
were  10  persons,  Inclodlng  apprentices, 
employed  in  the  establishment.  The  work 
wns  in  charge  ot  a  foreman.  On  the  23d 
day  of  January,  188t^,  tbe  appellee,  Isaac 
Bigelow.  became  an  apprentice  In  tbia 


printing  establishment.  He  desired  to 
learn  the  trade  of  a  prpsaman.  At  tbe 
time  of  beginning  work  for  the  appellants 
the  appellee  was  16  years  and  4  months 
old.  Belore  commencing  to  work  In  such 
establishment  appellee  bad  no  knowledge 
ot  tbe  printing  business  or  tbe  press.  He 
was  placed  under  the  control  ot  the  ap- 
pellants* foreman.  He  was  bright,  intel- 
ligent, and  active,  and  poBsessed  at  least 
UHual  physical  strength  for  one  ot  bis  age. 
Hpi  was  injured  while  working  about  the 
Babcock  preaa,  on  tbe  morning  of  the  87tta 
of  May,  1890.  He  worked  continuously 
tor  appellants  from  tbe  22d  day  olJanu- 
ary,  1S88,  to  tbe  time  of  Ma  Injury,  being 
a  period  of  two  years  and  four  months. 
He  was  employed  In  various  ways,  and 
at  different  parts  ot  tbe  work  carried  on 
by  appellants.  Before  tbe  Injury  appellee 
had  assisted  In  taking  the  Babcock  preaa 
apart  and  In  setting  It  np  again  In  a  new 
location.  This  Babcock  printing  press 
was  a  machine  upon  which  an  employe 
might  be  injured,  but  It  was  not  an  es- 
pecially dangerous  macblue;  nor  were  its 
operation  and  construction  difficult  to 
comprehend.  Tbe  appellee  was  familiar 
with  its  construction  and  the  method  of 
operating  it.  The  Babcock  printer  wae 
set  in  an  iron  frame,  was  about  7  feet 
hiKh  at  one  end,  and  lower  at  the  otber, 
about  12  feet  long,  2  teet  wide  at  the 
front,  and  wider  in  otber  portions.  There 
WHS  an  ink  well  or  fountain  at  tbe  top, 
large  enough  to  hold  a  considerable  quan- 
tity ot  Ink.  When  the  machine  was  oper- 
ated the  ink  was  slowly  dlacba^[ed  from 
this  fountain  npon  a  system  of  rollers 
placed  below  it  In  the  Iron  frame,  by  which 
rollers  the  ink  was  distributed  until  a 
space  at  least  as  wide  as  tbe  matter  tn 
be  printed  was  saturated  with  ink;  un- 
der these  rollers,  which  were  made  ot  dif- 
ferent materials,  and  differed  somewhat 
in  sUe  and  weight,  there  was  passed  back 
and  forth  what  was  called  tbe  "beil"  of 
tbe  press.  This  bed  carried  the  form  from 
which  tbe  printing  was  done,  and  tbe 
paper  npon  which  the  Impresuton  was  to 
be  made  was  fed  to  the  machine  by  an 
employe.  The  hcO  was  securely  placetl  In 
tbe  press,  and  was  very  heavy.  When  the 
press  was  In  operntlun  the  pluy  or  move* 
ment  of  the  bed  was  from  one  end  ot  the 
press  to  tbe  other,  or  nearly  so.  The  bed 
was  about  five  feet  wide,  and  had  a  play 
or  movement  back  and  forth  of  about 
four  feet.  The  movement  of  the  bed  was 
not  rapid,  as  tliue  was  allowed  for  the  ink 
from  the  rollers  to  make  a  distinct  Impree- 
slon  upon  the  paper.  At  one  end  of  the 
frame  there  were  two  cylinders,  and  opon 
the  end  of  tbe  movable  bed.  which,  when 
In  operation,  approached  that  end  of  tbe 
press  frame,  there  were  two  plungers, 
which  fitted  closely  into  thecylladers.and 
thus  constituted  an  air  chamber,  which 
served  to  gradually  check  and  stop  tbe 
movement  of  tbe  bed.  There  was  a  short 
counter  shaft  above  the  press,  about  10 
feet  from  the  floor,  from  which  tbe  power 
was  comrouaicated  to  the  machine  or 
press  by  means  of  a  belt.  This  belt  passed 
from  a  pulley  upon  tbe  shaft  to  a  pulley 
on  tbe  south  aide  of  the  press,  witbia 
about  an  eighth  of  an  Inch  of  the  fixed 
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paUej  opOD  which  thla  belt  ran  vben  the 
maebioe  was  In  operation  there  was  upon 
tbe  flame  shaft  a  loose  pulley,  to  which 
tbe  belt  was  shifted  when  the  machine 
wsH  to  be  stopped.  The  same  resolt 
ruuld  be  accomplished  by  throwlns  the 
belt  from  tbe  pulley  ou  the  counter  shaft 
abore  the  machine,  and  If  the 'prass  was 
tube  stopped  for  a  considerable  time  the 
latter  course  was  BomeUmes'  adopted,  at- 
thoDgb  It  was  not  usual  to  stop  It  Id  thle 
way.  When  tbe  belt  was  shifted  from  tbs 
tight  to  the  loose  pulley,  or  vice  versa,  tC 
was  done  by  means  of  a  shifter  which 
was  on  the  opposite  or  north  side  of  the 
machine.  This  shifter  consisted  of  an  up- 
right lever,  standing  outside  of  the  frame 
of  tbe  press,  working:  loouety  on  a  bolt, 
wbich  bolt  was  placed  about  18  Inches 
from  the  lower  end  of  it.  The  lower  end 
of  the  shifter  connected  with  a  rod  which 
pnesed  across  the  lower  pert  of  the  prese, 
and  was  adjusted  with  respect  to  the  belt 
wbich  was  to  be  shifted  from  the  fixed 
to  tbe  movable  pulley  in  such  a  way  that 
when  tbe  top  of  the  shltter  was  moved 
towards  the  frame  a  distance  ol  aboat 
8  or  10  inches  the  belt  would  be  forced 
upon  tbe  fixed  pulley,  and  the  machine 
wocld  start;  and  when  tbe  top  of  tbe 
shifter  was  pushed  outward  from  the 
frame  the  belt  would  be  transferred  to 
the  loose  pulley, and  thepress  would  stop. 
If  a  small  portion  of  the  width  of  tbe  belt 
was  moved  apon  the  tight  pulley,  the 
resistance  readily  forced  the  whole  width 
upon  the  pulley,  and  started  the  press. 
The  upper  part  of  the  shifter  was  shaped 
BO  as  to  be  convenient  to  grasp  with  the 
hand,  and  in  the  operation  of  the  machine 
tbe  belt  was  moved  from  the  fixed  pnlley 
to  tbe  loose  one,  and  back  again  from 
tbe  loose  pulley  to  tbe  fixed  one.  The 
method  of  tbrowlng  the  lever  which  con< 
sHtuted  the  shifter  back  and  forth,  and 
tbus  startine  and  stopping  the  prera,  was 
simple,  and  easily  comprehended  by  any 
one  of  ordinary  iutelltgence  who  operated 
tbe  machine  fur  a  short  time,  or  saw 
others  operating  it.  The  appellee  was  ac- 
quainted with  the  action  and  purpose  of 
the  shifter  and  the  metliod  of  using  it. 
He  testlflud  that,  among  other  work  done 
at  appellants'  place  of  business,  he  ted 
and  assisted  in  tbe  operation  of  the  ma- 
chine by  which  he  was  Injured,  and  had 
Qsed  the  shifter  in  starting  and  stopping 
tbe  press.  One  of  the  first  things  learned 
by  an  apprentice  In  that  eHtabllshuient 
vas  to  feed  the  press.  He  had  advanced 
bpyond  that  stage  of  apprenticeship,  and 
at  the  time  of  his  injury  whr  asolntlng 
"un  the  floor, "as  it  was  called,  which 
meant,  among  other  thlnics,  that  he  as- 
ftiated  In  making  up  and  putting  In  the 
forme  from  which  the  printing  was  done. 
Wheo  feeding,  it  was  necessary  to  stop 
and  start  the  press  about  every  20  min- 
utes. During  tbe  several  months*  service 
Id  said  establishment,  appellee  operated 
the  Rhltter.  starting  and  stopping  tbe 
machine  by  means  of  it  a  large  number  of 
tlmes^  and  he  had  often  assisted  in  clean- 
ing and  preparing  the  prMS,  and  had  been 

S resent  when  otberh  were  doing  it,  and 
ad   often  on  such  occasions  seen  the 
BbUter  tied  with  a  rope,  or  propped  with  a 


stick,  HO  that  it  could  not  be  aet^dentally 
readily  moved;  and  on  other  oceaslona 
bad  seen  the  belt  that  ran  the  press 
thrown  from  the  pulley  on  the  counter 
Shalt  above  by  means  of  a  long  stick  kept 
In  the  place  for  the  purpose  of  shifting 
holts  from  pulleys  on  the  ehefts  overhead. 
Some  such  precaution  was  taken  to  pre- 
vent the  ancldental  starting  of  the  press 
whenever  it  was  necessary  to  get  Inside  of 
the  frame,  or  under  the  bed  upon  which 
the  form  was  carried,  or  elsewhere,  when 
there  was  danger  of  being  cauxbt  by  the 
heavy  bed  if  set  in  motion.  There  were 
at  least  three  ways  of  preventing  sucb  an 
accidental  starting  of  thepress,  with  all 
of  which  the  appellee  was  familiar,  and 
each  of  which  lie  had  often  seen  employed, 
and  In  some  instances  bud  himself  assisted 
in  so  securing  the  press  by  tying  the 
shltter,  by  propping  it  with  a  stick  be- 
tween the  frameworiE,  and  by  throwing 
the  belt  from  the  pulley  on  the  counter 
sliaft.  He  sometimes  shifted  the  belts 
with  the  iron  rod,  which  was  an  easy 
thing  to  do.  and  be  knew  perlMtly  well 
how  to  do  It.  Among  the  rollers  men- 
tioned thf^re  was  one  of  iron,  about  R  feet 
long  and  2^  iDches  In  diameter,  weighing 
from  50  to  60  pounds,  and,  when  in  place, 
exteuding  horizontally  from  the  north  to 
the  south  aide  of  thepress.  It  was  nec- 
essary to  remove  this  roller  freqnently, 
at  least  as  often  as  once  a  day,  for  the 
purpose  of  cleaning  It,  and  this  was  a 
part  of  work  performed  by  apprentices, 
and  bad  often  been  done  by  appellee. 
This  roller  might  be  removed  from  its 
place,  if  two  persons  were  doing  It,  by  one 
standing  at  each  end,  entirely  outside  of 
the  frame,  and  lifting  it  from  its  place.  If 
one  person  was  removing  It,  he  eould 
stand  outside  tbe  frame,  and,  If  he  pos- 
sessed suffleient  strength,  lift  one  end  of 
the  roller  with  one  hand,  and  extend  the 
other  towards  the  center  of  the  roller, 
and,  grasping  it  there,  lift  it  and  draw  It 
towards  him  and  tbus  remove  it  to  be 
cleaned.  One  objentlon  to  taking  It  out 
this  way  was  that.  In  grasping  the  roller 
towards  the  middle,  the  hand  becamecov- 
ered  with  ink,  as  that  part  of  the  roller 
was  always  wet  with  ink.  Appellee  had 
removed  the  roller  for  tbe  purpose  of 
cleaning  It,  without  assistance,  at  least  a 
dozen  times,  It  was  sumewhat  easier  to 
lift  from  its  place  by  grasping  it  with 
both  hands  near  the  center,  and  appellee 
had  removed  it  on  former  oceasfons  by 
grasping  it  in  this  manner.  On  the  day 
of  the  Injury  appellee  had  stepped  Inside 
of  the  frame  of  the  machine,  und  within 
the  space  where  the  bed  carrying  the  form 
moved  back  and  forth.  He  had  removed 
the  roller  in  this  way  u  nnmber  of  times 
before,  without  accident.  There  was  on 
the  north  end  of  this  Iron  roller  a  small 
projection,  called  a  "spindle,**  about  six 
Inches  long,  and  extending  around  it  In 
the  form  of  a  collar  or  ring,  which  stood 
at  right  angles  to  the  asis  of  the  roller, 
end  projected  beyond  the  outer  surface  ot 
the  roller  an  Inch  or  more.  Near  the  end 
of  this  spindle  was  a  spool,  cam,  or  cog; 
as  it  Is  variously  called  by  the  wttnesses, 
wbich  served  to  give  the  roller  a  vibra- 
tory motion,  which  was  necMsary  In  the 
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proper  dletrlbatlun  nf  the  ink.  This  spool 
or  cam  was  a  round  piece  oi  Iron  1%  inches 
In  diameter  and  1%  inches  Id  length,  firmly 
attached  to  the  epindle  uf  the  roller,  the 
iipiDdle  passing  through  it.  In  lifting  the 
roller  from  its  place  by  grasping  It  nitb 
both  hands  in  the  middle  part  It  was  cod- 
Tenlent,  In  order  to  get  it  out  of  Ita  bed 
and  dear  of  the  frame  of  the  machine, 
first  to  pass  the  north  end  ootHlde  of  the 
frame,  and  Id  rlose  proximity  to  the  ver- 
tical shifter,  and  then  carry  It  somewhat 
to  the  south  again.  After  the  south  end 
had  passed  certain  obstructions  preHcnted 
by  the  framework  and  other  parte  of  the 
presg.  it  could  be  lifted  oat.  Appellee  was 
familiar  wltb  the  roller  and  the  projecting 
spool  at  the  north  end,  and  with  the  po- 
ettion  and  movement  of  the  shifter,  which 
stood  oDtslde  of  the  frame  of  the  machine. 
On  the  morning  of  the  day  when  the  in- 
jury was  inflicted  appellee  was  preparing 
to  begin  the  operation  of  the  press,  when 
be  discovered  tbat  there  was  a  broken 
cog  In  the  machinery  which  operated  the 
roller,  and  Informed  the  foreman  of  the 
fact.  The  foreman  directed  him  to  remove 
the  roller  from  the  press,  and  take  It  to  a 
macblae  shop,  aud  have  It  repaired. 
There  was  at  the  time  another  apprentice 
and  some  JoomeymeD  abuut  the  placf*  in 
the  bonding,  and  the  apprentice  bad  Just 
been  aaalstlng  appellee  in  some  work 
he  was  doing  abont  the  press,  but  had 
gone  to  some  other  part  of  the  room.  At 
thin  time  the  belt  was  ronning  on  the 
loose  pulley.  Without  asking  any  assist- 
ance, appellee  undertook  to  remove  the 
roller,  and  without  seearing  the  shifter  In 
any  manner,  or  throwing  the  belt  from 
the  pulley  at  the  counter  shaft  above,  he 
Btepped  Inside  the  frame  of  the  press,  lifted 
the  roller  from  Its  bed,  passed  It  to  the 
north  until  the  end  carrying  the  project- 
ing tipool  extended  bey<md  the  shifter, 
and  then  drew  it  towards  thesouth,  when 
the  spool  or  spindle  cRught  upon  the 
shifter  and  pulled  the  shifter  towards  the 
press.  This  shifted  the  belt  from  the  loose 
polley  to  the  fixed  one*  and  started  the 
press.  Before  appellee  was  aware  that 
the  shifter  had  been  moved,  or  had  time 
to  escape,  his  leg  was  cauKht  between  one 
of  the  cyllndera  cunstltutlug  the  air  cham- 
ber, and  Ita  plunger,  or  some  part  ot  the 
frame  of  the  moving  bed,  Inflicting  in  In- 
jury which  nfterwards  required  the  am- 
putation o'  the  limb.  Appellee  could  not 
■ee  the  position  and  movement  of  the 
north  end  of  the  roller  as  It  was  projected 
neartbe  shifter  and  drawn  back  again, for 
the  reason  that  the  ink  fountain  above 
the  rollers  obstructed  bis  vlalon,  and  he 
did  not  feel  the  spool,  spindle,  or  projec- 
tion catch  the  ahlfter  aa  be  drew  the  roller 
back,  but  he  testified  that  be  knew  of  no 
other  way  In  which  the  proHs  could  have 
been  started.  He  also  testified  that  he 
knew  that  If  the  machine  started  while 
he  WAS  in  the  frame  there  was  great  dan- 
ger of  being  caught.  The  appellee  bad 
from  time  to  time  received  iDStrnctlone 
aa  to  the  manner  of  doing  bis  work  and 
of  operating  the  press,  and  had  often  seen 
othere  remove  the  rollers,  and  do  otiier 
work  necessary  In  cleaning  and  repairing 
it,  and  be  bad  often  aiwfBted  in  this  work. 


But  no  one  had  ever  warned  him  of  the 
danger,  or  instructed  him  how  to  take  the 
rollers  out  alone.  Appellee  was  receiving 
five  dollars  per  week  for  his  services. 

In  making  this  summary,  we  have  given 
the  appellee  the  advantage  of  every  con- 
flict in  the  evidence*  and  resolved  every 
doubt  In  his  favor.  At  the  reqaeat  of  ap- 
pellants, the  court  Bobmitted  certain  In- 
terrogatories to  the  Jury,  to  be  answered 
with  their  general  verdict.  The  Interrog- 
atories and  answers  are  ae  follows:  "(1) 
Did  not  the  plaintlll  kuow,  before  be  re- 
ceived the  injury  ot  which  lie  complains, 
that  It  was  ansafe  to  stand  inside  the 
frame  of  the  printing  press  while  engaged 
In  removing  the  roller,  unless  the  belt 
was  removed  from  the  pulleys  at  the 
counter  shaft,  or  the  shifter  was  fastened, 
so  that  it  cnnid  not  be  moved  by  coming 
In  contact  with  the  roller?  Answer.  No. 
(2)  Did  not  the  plaintilf  know,  before 
he  received  the  injury  of  which  he  com- 
plains, that  the  roller  coald  be  removed 
by  one  person  wltbont  danger  If  the  belt 
was  removed  from  the  pulleys  at  thecoun- 
ter  abaft,  or  the  shifter  was  tied  or  other- 
wise fastened,  so  that  It  could  not  be 
moved?  Answer.  No.  (3)  Had  not  the 
plaintiff  himself,  at  Tarlous  times  before 
be  received  the  injury  ot  which  he  com- 
plains, while  working  about  the  printing 
press  ill  question,  removed  the  belt  from 
the  pulleys  at  the  counter  Rhaft,  and  tied 
back  the  shifter,  nod  fastened  it  back  with 
a  stick,  so  as  to  prevent  it  being  moved 
while  he  was  engaged  In  his  work?  An- 
swer. No.  (4)  If  you  answer  the  last  in- 
terrogatory In  the  afilrmiitlve,  did  not  the 
platntm,  Id  bo  acting,  do  bu  because  he 
knew  there  was  danger  of  the  press  being 
started  by  the  shifter  being  moved  while 
he  was  engaged  Id  his  work  ?  Answer. 
No.  (5)  1)1(1  cot  the  plaintiff  know,  or 
could  he  not  have  known  if  he  bad  reflect- 
ed or  looked,  before  receiving  the  injury  of 
which  he  complains,  that  there  way  dan- 
ger of  the  end  ot  the  roller  coming  In  coo- 
tact  with  the  Hhlfter  and  starting  the 
press.  If  he  sbonld  attempt  tn  remove  the 
roller  by  standing  Inside  the  frame  and 
puahiug  the  end  of  the  roller  throueh  the 
frame  ton  ards  the  Rhifter.  and  then  with- 
drawing it  towards  himself?  Answer.  No. 
(6)  Did  not  the  plaintiff  know,  or.  If  be 
had  reflected,  would  he  not  hove  known, 
that  It  was  unsafe  to  remove  the  roll^, 
without  assistance,  while  standlog  Inside 
the  frame,  and  in  such  a  pOHltiun  that  he 
could  not  see  the  end  of  the  roller  next  to 
the  shifter,  or  the  shifter  Itself,  by  pushing 
the  roller  through  the  frame  towards  the 
shifter,  and  then  withdrawing  It  towards 
hlmselt?  Answer.  No.  (7)  What,  If  any- 
thing, was  there  that  prevented  the  plain- 
tiff from  having  assistance  tn  removing  the 
roller?  Answer.  Nothmg.  (8)  What,  If 
anything,  was  there  that  prevented  the 
plainticr  from  tyliie  hack  the  shifter,  or 
fastening  it  back  with  a  stick,  or  from  re< 
moving  the  belt  from  the  pulleys  at  the 
counter  shaft,  before  he  attempted  to  re^ 
move  the  roller?  Answer.  None.  (9) 
Had  not  the  idatntllt,  before  be  received 
the  Injury  tn  question,  worked  for  defend- 
ants for  over  two  years  and  four  months, 
and  become  familiar  with  the  printing 


Digitized  by  Google 


Ind.)  LETT  «. : 

f trees  in  qaeatloD,  and  the  dancer  of  work* 
nfs  Inside  or  under  It  unless  tbe  belt  was 
reiDored  from  tbe  palleys  at  tbe  coonter 
BhAft.  or  tbe  shifter  was  tied  or  otberwlse 
fastened  back?  Answer.  No."  Tbe  ap- 
pellee contends  tbat  tbls  court  may  look 
to  the  Interrogatories  and  answers  to  as- 
sist It  In  determlolns  wbether  or  not  tbe 
verdict  is  supported  by  sufficient  evidence. 
Tbe  main  purpose  of  interrogatories 
and  tbe  answers  tbereto  la  to  test  the  cor- 
rectness of  tbe  general  verdict.  It  is  also 
true  that  tbe  special  flndlngs  may  aonje- 
tlmes  be  looked  to  for  other  pnrpoaee. 
Balb-oad  Co.  v.  Newell,  104  Ind.  2«4,8  N.  E. 
Bep.  836.  Tbe  general  verdict  covers  all 
tbe  issues  in  tbe  case,  and,  If  tbe  special 
findings  harmoniie  with  the  general  ver- 
dict, tbey  may  be  taken  as  corroburatlve, 
for  tbey  then  Indicate  that  the  Jurors  have 
considered  upecial  facts  In  anivlDxat  tbefr 
verdict.  Bnt  the  general  verdict  yields  to 
the  special  findings  only  wben  there  la 
ancb  a  conflict  l>etween  them  tbat  tbey 
cannot  be  recouciled  upon  any  reasonable 
hypothesis.  Rallrnad  Co.  v.  Marobn,  84 
N.  £.  Bep.  37.  (decided  at  this  term  of  this 
court.) 

The  answers  to  tbe  interrogatories,  as 
above  set  out.  in  the  main  corroborate  tbe 
geDAral  verdict,  but  tbey  do  not  entlrdy 
harmonise  with  It.  fi>r  the  answers  to 
Noa.  7  and  8  have  a  tendency  to  *«bow 
cuntrlbutory  negligence  on  the  part  of  tbe 
appellee.  Several  of  the  answers  seem  to 
OS  to  be  in  direct  conflict  with  admitted 
facts.  In  this  condition  of  thespeclal  flnd- 
IngB,  we  are  able  to  derive  bnt  little,  If 
any.  assistance  from  them  Id  determining 
whether  or  not  tbe  verdict  is  supported 
by  the  evidence.  In  determining  this  ques- 
tion we  believe  tbe  correct  rule  Is  to  lock 
to  tbe  evidence  alone,  and  be  uninfluenced 
by  the  special  flndlnxs.  Whether  or  not 
thla  court  has  the  right  to  disturb  the 
lodfcment  of  the  lower  court  for  want  of 
evidence  to  support  tbe  verdict  depends 
npon  several  contingencies.  Where  there 
Is  a  eotiQIct  in  the  evidence  thl^  court  will 
not  weigh  it,  bnt  must  accept  the  verdict 
and  Judgment  of  the  lower  court  as  con- 
clusive. However,  when  all  the  material 
facts  are  conceded,  or  are  andlsimted,  and 
uoly  one  Inference  can  be  legitimately 
drawn  from  them,  this  court  has  the  same 
light  to  draw  the  Inference  as  has  tbe  Jury 
or  tbe  trial  court.  The  Issue  here  Is  negli- 
gence, and  negligence  Is  usually  a  mixed 
question  of  law  and  tact.  An  act,  under 
certain  circumstances,  may  constitute  neg- 
ligence, and  the  some  act.  under  other  clr- 
enmsiances,  may  not  constitute  negligence 
at  all.  Tbe  gneetlons  of  care  and  want  of 
care  depend  npon  the  eircnmstanees.  If 
only  one  Infereuire  can  be  legitimately 
drawn  from  tbem,  and  that  Inference  In- 
dicates a  want  of  proper  care,  then  negli- 
gence may  be  ruled  as  a  matter  of  law.  If 
the  Inference  Indicate  proper  care,  then  no 
negligence  may  be  ruled  as  a  matter  of 
law.  Under  such  circumstances  it  is  the 
dnty  of  tbe  court  either  to  direct  a  verdict 
or  wrest  the  case  from  the  Jury  and  pro- 
nounce Judgment  upon  the  facts.  If.  bow- 
ever,  both  Inferences  may  be  reasonably 
drawn  from  the  circumstances, It  Isaquea- 
tiott  for  tbe  jury  to  determine  which  one 
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shall  prevail  nnder  proper  instructions 
from  tbe  court.  These  same  rules  govern 
tbe  questions  of  contributory  negligence. 
Tbe  jury  cannot,  arbitrarily,  Infer  negll* 
gence  from  any  stale  of  facts.  It  Is  tbe 
doty  of  the  court  totnstruct  tbe  Jury  what 
facts  within  the  Issues.  If  established  by  • 
the  evidence,  may  or  may  not,  under  the 
circumstances,  constitute  negligence  or 
contributory  negligence,  leaving  to  tbe 
Jury  the  duty  of  determining  whether  tbe 
facts  have  been  proved  or  not.  and  the  In- 
ferences to  be  drawn  therefrom.  Ballway 
Co.  V.  Collarn,  73  Ind.  261 ;  Railway  Co.  v. 
Evee,  I  Ind.  App.  2\14,  27  N.  K.  Rep.  680; 
Evans  v.  Express  Co..  122  Ind.  3«2,  23  N. 
E.  Rep.  1039;  Shuner  v.  Pennsylvania  Co., 
180  Tnd.  170.  28  N.  E.  Rep.  616,  29  N.  E.  Rep. 
775:  aty  of  FraokllD  v.  Barter,  127  ind. 
44S,  26  N.  E.  Rep.  882;  Railway  Co.  v. 
Locke,  112  Ind.  404, 14  N.  IS.  Bep.  881;  Greg- 
oryv.  Ballway  Co..  112  Ind.  885.  14  N.  B. 
Bep.  228;  Mann  v,  Bollroad  &  Stock -Yard 
Co..  128  Ind.  188,  26  N.  E.  Rep.  819;  Bush 
V.  Mining  Co..  181  Ind.  135,  30  N.  E.  Rep. 
904;  Railroad  Co.  v.  Stout,  17  Wall.  657; 
EUiott,  Works  of  Advocate,  pp.  600,  691. 
aud  autburlttes  cited;  Brown  v.  Wood, 
(Pa.  Sup.)  16  Atl.  Bep.  43.  If,  from  tbe 
conceded  or  undisputed  facts  of  this  case 
negligence  and  the  absence ol  contributory 
negllKeuve  may  be  reasonably  and  fairly 
Inferred,  then  this  court  has  no  right  to 
Invade  the  province  of  tbe  Jury  and  weigh 
the  evidence.  Tlie  verdict  will  not  be  dis- 
turbed except  Id  very  clear  cases.  Bridge 
Co.  V.  Qulnfcert.  2  Ind.  App.  244.  28  N.  E. 
Bep.  838;  Elchel  v.  Sen  hen  o,  2  Ind.  App. 
208,  28  N.  E.  Rep.  1^.  The  same  is  true 
with  reference  to  tbe  nonexistence  of  con- 
tributory negligence.  In  actions  of  tort, 
whether  ur  not  a  certain  act  constitutes 
negligence  depends  npon  the  duties  Im- 
posed by  law.  This  leads  to  the  inquiry 
as  to  the  respective  rights  and  duties  of 
tbe  appellantsand  appdlee.  It  is  the  duty 
of  tbe  employer  to  furnish  his  employe 
with  reasonably  safe  machinery,  tuols, 
and  appltaaces,  and  place  to  work,  and 
exercise  reasonable  supervision  and  care 
to  keep  them  safe.  The  employe  has  the 
right  to  repose  confidence  in  the  prudence 
and  caution  of  the  employer,  and  rest  on 
tbe  presumption  that  he  has  and  will  do 
hla  whole  duty  in  supplying  such  appll- 
ances,  and  in  keeping  tbem  reasonably 
safe.  He  mayalso  rest  upon  tbe  presump- 
tion that  the  place  where,  and  the  appli- 
ances ^Ith  which,  he  works  are  safe  from 
any  hidden  or  undisclosed  perils  which  are 
not  open  and  obvious  to  bis  senses;  bnt 
the  employer  la  not  an  Insurer  ol  the  em- 
ploye against  Injury,  nor  Is  he  required  to 
supply  appliances  tbat  are  safe  beyond 
question.  Railway  Co.  v.  Roe8cb,126  Ind. 
415,  26  a.  E.  Rep.  171:  Pennsylvania  Co.  v. 
Rurgett.  (Ind.  App.)  88  N.  E.  Rep.  914; 
Pennsylvania  Co.  v.  Brush,  130  Ind.  817, 
28  N.  B.  Rep.  615;  Gar  Co.  v.  Parker,  100 
Ind.  1R1 ;  Railway  Co.  v.  Buck,  116  Ind.566, 
19  N.  E.  Rep.  45:{;  Bradbury  v.  Qoodwln, 
108  Ind.  286,  9  N.  E.  Bep.  302.  There  are 
also  certain  duties  resting  upon  the  em- 
ploye. He  Is  nut  required  to  search  for 
bidden  or  undisclosed  perils,  bnt  be  must 
take  notice  of  such  as  are  open  and  o\>- 
vious  to  bis  senses ;  and  be  Is  bound  to 
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nse  the  machinery  and  appliances  wltb 
prndonce,  and  exurclse  that  degree  uf  care 
eommeaanrate  wltb  the  known  danffeni 
iDTulred.  Griffin  v.  Railway  Co.,  124  Ind. 
326.  24  N.  E.  Rep.  888;  Water-Supply  Co.  v. 
White,  124  Ind.  376. 24  N.  E.  Rpp.  747 ;  Light 
ft  Power  Co.  v.  Mnrphy,  115  Ind.  566,  18 
N.  E.  Rep.  80;  Railway  Co.  v.  McCortniek. 
74  Ind.  440;  Umback  v.  Railroad  Co.,  S3 
Ind.  191.  These  rules  apply  lo  all  cases 
where  the  master  and  servant  are  upon 
an  equal  tootlug. 

The  charge  made  by  the  romplalot  Is 
not  that  the  machine  ttselt  waa  danger- 
ons,  or  the  removal  of  the  Iron  roller  a 
specially  bazardons  undertaking,  but  the 
peril  averred  Is  In  attemplngtoromovethe 
roller  by  getting  within  the  frame  while 
the  belt  was  rerolTlnx  on  the  loose  pulley 
in  close  proziml^  to  the  tight  pulley  that 
communicated  power  to  and  set  tbe  ma- 
chinery in  motion.  This  peril,  Ic  is 
charged,  tbe  appellee  was  Incapable  ol  un- 
derstanding and  appreciating,  owing  to 
bis  youth.  Immature  Judgment,  and  want 
of  ezperleuco,  and  that  appellants  failed 
to  give  him  proper  Instruction  or  furnish 
him  with  assistance.  Appellee's  own  ad- 
missions dispel  eereral  nftbese  averments. 
It  is  apparent  from  his  admissions  that 
be  was  possessed  of  sufflclent  capacity 
and  understanding  to  know  how  easily 
tbe  belt  could  be  shifted  from  the  loose  to 
the  tight  pulley.  This  be  had  dune  a 
great  numberof times.  Healso  knewthat 
it  was  dangerous  to  be  within  the  frame 
when  tbe  machine  was  in  motion.  He 
knew  bow  to  secure  tbe  shifter,  by  tying 
it  with  a  string,  or  by  propping  It  wltb  a 
stick,  HO  that  tbe  belt  could  not  be  easily 
transferred  to  tbe  tight  pulley.  Both  of 
these  be  had  dune  many  times.  He  also 
knew  that  tbe  roller  could  be  removed 
without  getting  within  the  frame  by  two 
persons  standing  on  the  outside,  fur  this 
he  had  assisted  in  doing.  He  might  have 
had  help  bud  he  desired  it,  and  thereby 
need  not  have  exposed  himself  to  tbe  ac- 
tion of  tbe  sliding  bed.  We  think  tbe 
danger  involved  In  attempting  to  remove 
tbe  roller  by  getting  within  the  frame 
while  the  belt  was  revolving  on  the  loose 
pnlley  without  wurlug  tbe  shifter  was 
an  open  and  obvious  danger,  and  that 
appellee  bad  sufficient  ludgraent  and  expe- 
rience tu  know  and  appreciate  It  without 
inetrnetlons.  In  Pennsjlvanla  Co.  v. 
O'Ubaughnessy,  122  Ind.  558.  23  N.  E.  Rep. 
675.  It  was  held  that  an  empluye  who 
doea  what  he  la  ordered  tu  do  by  the  mas- 
ter, or  those  placed  over  him.  la  protected, 
to  a  reasonable  extent,  by  the  order  while 
engaged  In  performing  the  special  duty 
enjoined  upon  him.  but  that  It  Ih  Ineam- 
bent  upon  him,  whetber  acting  under  the 
orders  or  not,  while  engaged  in  the  line  of 
bis  duty,  to  ase  ordinary  care  to  avoid  in- 
Jury;  that,  where  there  are  two  ways 
open  to  bim  to  do  a  certain  thing,  one  of 
which  is  entirely  safe  and  tbe  other  perll- 
flUB.  and  be  rnluntHrily  adopts  the  dan- 
gerous method,  knowing  tbe  danger  to 
which  he  exposes  himself,  and  uslns  no 
precaution  to  avert  it,  he  is  guilty  of  con- 
tributory negligence,  and  cannot  recover. 
Here  there  were  three  ways  by  which  ap- 
pellee might  bnve  done  tbe  thlnv  ordered 


In  comparative  safety:  By  securing  the 
shifter,  by  throwing  the  bell  off  the  pulley 
on  the  counter  shaft,  and  by  calling  an- 
alBtance.  It  he  recklessly  or  heedlessly  ex- 
posed himself  to  tbe  danger,  then  his  own 
negligence  contributed  to  the  injury,  and 
he  cannot  recover. 

We  accord  to  the  appellee  the  full  force 
of  the  rule  that,  wtaere  negligence  is  a 
matter  of  Inference  for  the  Jury  to  draw, 
this  court  bttH  no  right  to  Interfere  with 
the  verdict;  but  tbe  conceded  facts  of  this 
case  fall  to  show  that  lie  did  not  under- 
stand and  appreciate  the  perils  Involved. 
If  be  appreciated  tbe  danger,  he  must  have 
had  sufficient  Judgment  to  avoid  It  by  the 
exercise  of  due  care.  Upon  both  principle 
and  authority  It  Is  clear  that  in  respect  to 
all  matters  wherein  a  young  and  uuope- 
rteneed  employe  Is  competent  to  nndviv 
stand  and  avoid  tbe  dangers,  such  em- 
ploye stands  upon  the  same  footing  with 
an  experienced  adult.  Counsel-  for  appel- 
lants, in  tholr  able  and  exhaustive  bri^, 
have  cited  many  authorities  bearing  upon 
this  question.  We  call  attention  to  a  tew 
that  seem  most  pertinent.  In  Coatello  v. 
Judson,  31  Uun,  896,  a  boy  14  yearn  trf  age 
was  employed  to  carry  water  in  tfaebnlld- 
ing  where  a  numberof  [lersons  were  em- 
played.  While  ascending  In  the  elevator 
be  projected  bis  foot  beyond  the  elevator 
floor,  BO  that  it  was  caught  upon  the  arch 
of  one  of  the  doors  opening  into  the  ele- 
vator, and  BO  Injnred  that  ampntatloo 
was  necessary.  The  conrtafHrmeda  judg- 
ment for  the  defendant,  saying:  "The 
danger  of  Injury  which  would  obviously' 
result  from  allowing  one  of  bis  feet  to 
project  beyond  tbe  platform  of  tbe  eleva- 
tor in  Its  ascension  would,  we  think,  be 
obvious  to  a  youth  of  the  age  of  14,  of 
ordinary  capacity,  which  it  appears  tbe 
plaintiff  waa  proved  to  be  of;  and  It  can- 
not be  that  It  la  the  duty  of  the  master 
to  give  bis  employe  an  express  and  partic- 
ular Instruction  to  guard  against  such 
dangers  as  are  evidently  obvious."  la 
Frobert  v.  Pblpps,  (Mass.)  21  N.  E.  Rep. 
870.  a  boy  of  16  bad  worked  in  a  silk  mill 
about  8  weeks.  In  starting  and  stopping 
the  machines  about  wbtcb  be  was  em- 
ployed he  had  togo  Into  a  somewhat  nar- 
row space  between  tbem.and  tbrowa  belt 
on  ur  oft  a  wheel.  In  doing  so  be  was 
caught  by  a  part  of  tbe  gearing  wblcb 
projected  and  was  rapidly  revolving,  and 
he  was  injured.  He  bad  no  knowledge  of 
macbinen^  before  entering  this  employ- 
ment. He  had  always  been  franied  by  fel- 
low employes  against  getting  caught  in 
tbe  gearing,  bnt  the  court  puts  Its  deci- 
sion upon  tbe  ground  tbattbe  danger  was 
obvluus,  and  held  tbe  defendant  not  liable, 
saying:  "We  think  that  It  appears  from 
the  testimony  of  tbe  plaintiff  himself  tbat 
the  danger  of  getting  caught  In  the  gear- 
ing was  obvious,  and  that  he  well  under- 
stood  what  this  danger  was,  and  huw  tt 
waa  to  be  avoided ;  and  that  It  was  from 
bis  own  want  uf  care  that  he  was  in- 
jnred." In  the  case  at  bar  the  appellee 
testtBcd  that  he  knew  that  It  tbe  machine 
was  started  while  he  was  In  tbe  frame 
there  was  danger  uf  being  caught.  In 
Buckley  v.  Manufacturing  Co.,  IIS  N.  T. 
540.  21  N.  E.  Rep.  717,a  boy  about  12  years 
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of  ago  was  employed  to  aaslat  lo  oporat- 
Ing  a  machine  In  a  factory.  He  bad  been 
thus  enKdgred  about  three  dayH,  when.  In 
attemptlDg  tu  pot  a  eylinder  in  place,  hie 
foot  slipped,  and  be  tbnw  out  bis  band 
to  save  bimseir  from  falUuK.  and  tbruet  It 
Into  tbe  coKH  of  some  revolrlnfE  wiieelfi 
aboat  nine  liirhes  from  tbe  end  of  tbe  cyl- 
inder, and  tbe  hand  was  crushed.  Tbo 
eonrtaald:  "It  Is  Idle  to  say  that  tbia 
plaintiff  did  not  know, as  well  aa  a  grown 
man,  that  if  be  placed  his  finfcers  between 
tbe  revolTlng  cugs  be  wonld  betnjnred. 

•  •  •  It  is  ImpoHSlble  to  perceive  how 
tbe  absence  of  Instructions  bad  anything 
to  do  with  this  injury.  He  bad  been  saffi- 
ciently  Instructed  by  what  be  saw  durlnje 
the  time  he  had  been  employed  there.  He 
had  seen  the  machine  operated,  and  bad 
worked  about  it.  He  had  seen  this  cylin- 
der removed  by  others,  and  had  himself 
assisted  lo  rpmovlng  It.  What  furtber 
knowledRe  could  have  been  given  him  by 
instructions  It  Is  impossible  to  dfacern. 

*  •  We  think  it  is  prepoaterouatoaay 
that  It  was  the  duty  of  tbe  employer  to 
warn  him  not  to  put  his  flngera in  between 
ttaerogs.  It  might  as  well  be  required  to 
warn  a  boy  twelve  years  old,  who  waa 
worklnx  about  boiling  nater.ora  bot  fire, 
not  to  put  hln  band  Into  the  water  or  the 
Are.  •  •  •  There  is  no  rule  of  la  w  that 
a  minor  may  nut  be  employed  about  a 
dangerous  machine,  aud  the  simple  fact 
that  a  machine  la  danxeroDS  does  not 
make  an  employer  liable  for  an  Injury  re- 
ceived by  a  minor  employed  upon  such  ma- 
chine. All  the  law  requires  Is  that  tbe 
minor  ahuuld  be  properly  Instructed  as  to 
the  danger  to  which  be  Is  exposed;  and, 
U  he  Is  Injured  because  he  has  not  received 
ancb  Instructions,  then,  as  a  general  rule, 
the  employer  may  be  held  respoDnible. 
Bat  where  the  minor  Is  familiar  wltb  the 
machine,  and  its  character  and  operation 
are  obvious,  and  he  Is  aware  of  and  fully 
appreciates  the  danger  to  be  apprehended 
from  working  tbe  machine,  the  fact  that 
be  Is  a  mlnor<does  not  niter  tbe  general 
rale  that  the  employe  takes  upon  himself 
the  risks  that  are  pHtent  and  Incident  to 
the  employment.*  ^tnart  v.  Patrick, 
(Ind.  App.J  30  N.  E.  Rep.  814;  Engine 
Works  V.  Bandall,  100  Ind.  293;  Hallway 
Co.  V.  Adams,  105  Ind.  151,  5  N.  E.  Rep. 
187;  Hlckey  v.  TaaHe,105  N.  Y.  26, 12  N.  E. 
Rep.  286:  HJogren  v.  Hall,  53  Mich.  374,  18 
N.  W.  Rep.  812;  Palmer  r.  Harrison,  67 
Mich.  182.  33  N.  W.  Rep.  624;  Anderson  v. 
Morrlaun.  S2M]nn.  274;  Fones  v.  Phillips, 
S9  Ark.  17.  Uany  other  cases  might  be 
cited  to  the  same  effect.  In  reaching  this 
conclusion  we  do  not  overlook  the  rule 
that  the  master  Is  liable  for  an  injnry  re- 
sulting If  he  employ  one  of  immature  Judg- 
ment, and  without  Instruction  set  h)m  to 
perform  servlee  tbe  peril  of  which,  on  ac- 
eonnt  of  bis  Immature  age,  he  Is  Incapable 
of  appreciating,  although  visible;  or  If, 
being  Instructed  and  cautioned,  his  mind 
la  so  immature  aa  not  to  be  capable  of  un- 
derstanding the  instruction  and  warning. 
It  Is  not  always  that  instruction  and 
warning  will  absolve  the  master.  Coal 
Co.  V.  Oaltney,  IIS  Ind.  4.'>5.  21  N.  E.  Rep. 
1103;  Coal  Co.  v.  Young,  117  Ind.  620,  20 
N.  E.  Bep.  428.   We  do  not  think  the  facta 
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of  this  case  bring  it  within  that  rule.  Even 
lilt  be  a  matter  of  doubt  as  to  whether 
tbe  appellants  were  gQllty  of  negllgenctk 
we  think,  upon  the  conceded  facts  and 
admissions  of  appellee,  that  contributory 
negligence  may  be  ruled  bw  d  matter  of 
law.  Judgment  reversed,  with  Inatruc- 
tlnu  to  grant  a  new  trial. 


(1«  III.  ZOS) 

UNION   NAT.   BANK   OF   CHICAGO  v. 
LOUISVILLE,  N.  A.  &  C.  RY.  CO.» 

(Supreme  Court  <rf  HUhoIb.  Bfay  9^  1S8&) 

UsuBT— National  Banes— Corposations— 
Flbadino. 

1.  A  bank  made  a  loan,  and  took  th««for 
the  borrower'fl  note,  payable  In  six  months, 
which  it  diBCOQDted  at  6  per  cent,  per  annum. 
The  borrower  orally  agreed  to  open  an  Mconnt 
with  tbe  bank,  and  In  default  thereof  to  pay 
the  bank  2^  per  cent  on  the  loan  as  "commis- 
sion." The  money  lent  belonged  to  tbe  bank, 
and  there  was  no  agent  or  broker  employed  in 
the  matter.  ffeW,  that  the  agreement  to  pay 
the  2^  per  cent,  vas  usnrious,  nnder  Rer.  St. 
1881.  e.  74,  which  declares  that  no  person  ahall 
Mceive  interest  at  a  greater  rate  than  8  per 
CMit  per  anntun. 

2,  Act  July  1,  1879.  j|  11.  which  declares 
that  no  corporation  shall  Interpose  tbe  defense 
of  asury  in  any  action,  does  not  render  enforce- 
able contracts  by  corporations  for  the  payment 
of  Dsnrious  interest. 

S.  Said  act  does  not  prevent  a  corporation, 
when  sued  by  a  national  h&nk  for  usurious 
Interest,  from  setting  up  in  defense  that  the 
tmosaction  Is  llJegal  niider  Rev.  Sl  U.  S.  | 
S197,  which  forbids  national  hanks  from  char- 
glng  interest  in  excess  of  the  rate  allowed  by 
state  laws. 

Appeal  from  appellate  conrt,  first  dl»- 
trlct. 

Assumpsit  by  the  Union  National  Bank 
of  Chicago  against  the  Louisville,  New 
Albany  &  Chicago  Railway  Company. 
Defendant  obtained  Judgment,  which  was 
aMrmed  by  the  appellate  court.  PlalntlH 
appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  fot 
lowinx  statement  by  BAILEY,  C.  J.: 

This  waa  a  suit  In  assumpsit,  brought 
by  tbe  Union  National  Bank  of  Chicago, 
against  the  Louisville,  New  Albany  &  Chif 
cago  Railway  Company,  a  corporation 
exlHting  under  the  taws  of  tbe  state  of  Illi- 
nois. To  the  declaration,  which  conalated 
of  the  common  counts,  Including  a  count 
for  interest,  the  defendant  pleaded  non 
assumpsit,  and  two  special  plena.  By  the 
first  plea  It  was  alleged,  in  aobatance, 
that  the  plaintiff  la  a  national  bank 
existing  under  tbe  lawa  of  congress;  that 
the  several  causes  of  action  in  tbe  dec- 
laration set  forth  are  one  and  the  same, 
viz.  the  cause  of  action  alleged  In  the 
first  count;  that  before  the  making  of 
the  promises  In  that  count  mentioned  it 
was  corruptly  and  unlawfully  agreed  be* 
tween  the  plnlntlR  and  defendant  that 
the  plaintiff  should  loan  to  the  defendant 
the  sum  of  f 150,000,  and  should  forbear 
tbe  same  fur  the  period  of  six  months  from 
that  day,  and  that  for  sucb  loan  and  for- 
bearance the  plaintiff  should  retain  6  per 


■aborted  by  Louis  ^^aot,  Jt*  fis«,  of  the 
Chicago  bar. 
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cent,  of  tbe  1150.000,  and  that  In  addition 
thereto  the  defendaDt  should  pay  '2)jL 
per  cent,  commission,— maklnff  in  all  8% 
per  vent,  to  be  paid  by  the  defendant 
as  loturest  on  the  loan.— and  thnt  to 
secure  tbe  payment  of  the  9150,000  and 
tbe  per  cent,  discount  tbe  defendant 
sboald  make  and  deliver  to  the  plaintiff 
its  promiBBory  note  therefor;  that  In  pur- 
Ruaiice  of  this  unlawful  and  corrupt  agree- 
ment the  plalntltf  then  and  there  loaned 
to  tbe  defendant  tbe  sum  of  9160.000,  and 
deducted  and  retained  6  per  cent,  thereof, 
and  tbe  dofentlunt  executed  and  delivered 
to  the  plaintiff  Its  promlBgory  note  fur  tbe 
full  Bum  of  $150,000,  which  was  fully  paid 
at  maturity,  and  cbat  tbls  suit  1b  brought 
to  recover  the  2%  per  cent.  In  addition  tu 
tbe  6  percent,  bu  taken  and  retained  by 
the  plaintiff;  that  tlie  6  percent. deducted, 
and  tbe 2^  percent,  now  sued  for,  exceed 
the  rate  of  f7  fortbeforbearanceuf  $100  for 
one  year,  contrary  to  the  laws  of  consreBs 
In  relation  to  national  banks,  by  means 
whereof,  and  by  force  of  the  statute,  tbe 
promises  In  tbe  declaration  alleg:ed  are 
wholly  void  In  law.  The  second  special 
plea  setBoot:  tbe  provlslonBot  sectlonsSlOT 
and  6198  o!  the  Rerltned  Statoten  of  tbe 
United  States,  and  allefzres.  In  substance, 
that  there  is  no  law  In  tbe  state  of  Illinoia 
flziuK  or  limiting  the  rate  of  Interest  which 
tbe  defendant,  as  a  corporation,  may 
agree  to  pay,  the  defendant  being  expreHs- 
ly  exempted  and  excluded  from  the  law  of 
tbe  state  fixing  tbe  rate  of  Interest;  that 
by  reason  thereof  Ibe  provisions  and  lim- 
itations provided  by  tbe  laws  of  congress 
apply,  and  expreBsly  prohibit  tbe  plain- 
tiff, as  a  national  bank,  from  charging  or 
receiving  Interest  to  exceed  the  rate  of  7 
per  cent,  per  annum;  that  the  several 
canoes  of  action  alleged  In  tbe  declaration 
are  one  and  tbe  same.  tIb.  the  one  alleged 
In  the  flrBt  count;  that  before  tbe  making 
of  tbe  prnmiaes  in  that  count  alleged  it 
was  corruptly  and  unlawfully  agreed  be- 
tween tbe  plaintiff  and  defendant  that  tbe 
plaintiff  sboQld  lend  to  tbe  defendant  f  150,- 
000,  and  should  forbear  the  same  for  six 
monthfl  from  that  date,  to  wit,  from  Sep- 
tember IT.lNOO.and  that  for  such  loan  and 
forbearance  the  plaintiff  sboald  retain  6 
per  cent.,  as  for  Interest,  out  of  tbe  $ICO,> 
000.  and  that  In  addition  thereto  tbe  de- 
fendant should  secure  for  tbe  plaintiff  the 
deposits  of  tbe  Chicago  ft  Western  Indiana 
Railroad  Company,  and  In  case  of  faflun 
to  secure  for  tbe  plaintiff  thnt  company 
as  a  depositor  tbe  defendant  ebould  pay 
tbe  further  sum  of  2%  per  cent.  lor  said 
loan  and  forbearance;  that  tn  secure  tbe 
payment,  as  aforesaid,  of  tbe  $]60,000,and 
the  interoBt  discount  of  6  per  cent,  thereon 
the  defendant  should  make  end  deliver  Its 
promissory  note  therefor  to  the  plaintiff; 
that  on  the  day  aforesaid,  in  pursuance  of 
said  corrupt  and  unlawlnl  agrsement.and 
Id  violation  of  the  provisions  of  the  laws 
of  confess,  tbe  plaintiff  then  and  there 
loaned  to  the  defendant  $150,000,  and  de- 
dunted  therefrom,  an  Interest,  6  percent, 
thereof,  and  the  defendant  executed  and 
delivered  to  the  plaintiff  its  promissory 
note  for  $150,000,  wblcb  It  fully  paid  and 
dlscbargeil  at  maturity;  thnt  the  defend- 
ant did  not  secure  the  Chicago  &  Western 


Indiana  Hallway  Company  as  a  depositor 
of  the  plaintiff,  and  this  suit  Is  brought  to 
recover.  In  addition  to  tbe  B  per  cent,  so 
taken  and  retained  by  tbe  plaintiff,  tbe 
percent,  aforesaid. 

The  cause  coming  on  for  trial  before  the 
court,  a  Jury  liaviug  been  waived.it  was 
stipulated  by  the  parties  that  Issues  in  the 
cause  should  be  deemed  to  bavebeen  made 
and  joined,  as  to  tbe  special  pleas,  tbe 
same  as  It  formal  replications,  denying 
eacb  traversable  allegatloD,  bad  been 
filed.  The  cause  was  then  tried  by  the 
court  upon  the  following  facts  admitted 
by  stipulation:  ''On  or  about  September 
17.  1890,  William  L.  Breyfogle,  then  presi- 
dent of  tbe  Louisville,  New  Albany  ft  Chi- 
cago Railway  Compuny.  verbally  ar- 
ranged wltb  the  Union  t4atlunal  Bank  of 
Chicago  for  a  loan  of  one  hundred  and 
fifty  thousand  dollars  to  said  railway 
compuny,  tbe  repayment  thereof  to  be 
secured  by  collateral  security  In  the  form 
of  three  hundred  bonds  of  the  general  gold 
bonds  of  the  LoulBvlUe,  New  Albany  ft 
Chicago  Railway  Company,  said  bonds 
being  In  tbe  deuomlnutlon  of  one  tboa- 
sand  dollars  each.  Itwasverbally  agreed 
In  tbls  arrangement  that  the  bank  should 
discount  from  tbls  one  hundred  and  fifty 
thousand  dollars  Interest  at  the  rate  of 
six  per  cent,  per  annnm,  and  that  Mr. 
Breyfogle,  president  of  tbe  railway  com- 
pany, should  endeavor  to  secure  the  Ghl  ■ 
cago  ft  Western  Indiana  Railway  Com- 
pany as  a  depositor  with  said  Union  Na- 
tional Bank,  and  In  case  be  failed  so  to  do 
the  said  bank  should  have.  In  ilea  of  nich 
deposit,  a  commission  of  two  and  one- 
baif  per  cent,  upon  said  $150,000  in  addi- 
tion to  Bald  six  per  cent,  thereon.  Th4 
depoBlts  of  tbe  ('faicagoft  Western  Indi- 
ana Railway  Company  would  havft  been 
valuable  to  the  said  bank,  as  a  part  of  Ita 
buBinesH,  and  It  declined  to  make  the  Bald 
loan,  except  npon  tbe  terms  above  stated. 
After  this  arrangement  had  been  thus 
agreed  upon,  Mr.  Lewis,  tbe  treasurer  of 
tbe  railroad  company,  filled  out  a  note  for 
one  hundred  and  fifty  thousand  dollars, 
dated  September  17,  1890,  payable  six 
months  after  date,  to  the  order  of  tbe 
Union  National  Bank,  describing  tbe  col- 
lateral security,  and  proriding  tbat  after 
maturity  tbe  note  was  to  draw  IntereHt 
at  the  rate  of  8  per  cent,  per  annum,  the 
note  being  as  follows:  '$150,000.00.  Chi- 
cago, Illinois.  Sept.  17th,  1S90.  Six  months 
after  date,  for  valne  received,  we  promine 
to  puy  the  Union  National  Bank  of  Ch1< 
cago,  or  order,  one  hundred  and  fifty 
thousand  dollars.  In  gold  coin,  or  XI.  S. 
notes,  or  treasury  notes,  which  are  a  legal 
tender,  at  ita  office  in  Chlcngo,  with  Inter- 
est at  the  rate  of  eight  per  cent,  per  an- 
num, after  due.  having  deposited  with  It 
as  collateral  security  (being  tbe  legal 
holder)  for  tbe  payment  thereof,  and  also 
for  all  other  present  or  future  demands  of 
any  kind  of  the  said  bank  against  tbe  un- 
dersigned, due  or  not  due,  tbi'oe  hundred 
thousand  dollars  general  mortgage  gold 
bonds  of  the  Louiavllle,  New  Albany  ft 
Chicago  Hallway  Company,  being  300 
bonda  of  $1,000  eacb,— Nos.  ll.m  tol1,49.% 
Inclusive, — the  market  value  of  which  Is 
now  $  .  Said  bank  baa  tbe  right  to 
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eall  for  additional  necnrlty  satisfactory 
to  It,  and,  if  the  name  la  not  famlHhed  on 
flemand.  may,  at  Its  option,  declare  tbla 
note  Imniedtately  due  and  payable,  witb- 
out  notice  to  na.  And  we  hereby  give  the 
said  Union  National  Bank  of  Chicago,  or 
ItB  aBBigDB,  Tall  power  and  authority,  on 
the  maturity  of  this  note,  or  at  any  time 
thereafter  or  before,  at  discretion,  to  col- 
lect or  otherwise  convert  aald  aecarltles, 
or  either  or  any  part  of  them,  or  any  sub- 
■tltutea  tberefnr.or  any  additions  thereto, 
or.tn  ttaeeTimt  of  said  secnritieadepreciat- 
Inffln  value,  to  sell  said  collateral  secnri- 
tlen,  or  any  portion  thereof,  at  public  or 
private  sale,  at  the  dlscretloa  of  said 
bank,  without  advertising  the  same,  or 
otherwise  giving  notice  to  us.  (and  the 
said  bank  may  become  the  pnrcliaaer  at 
any  public  sale;)  and  said  bank  shall  ap- 
ply thft  proceeds,  after  the  payment  of  all 
expenaea  attending  said  collection,  con- 
vereion,  orsale  of  the  said  collateral  se- 
curities, to  the  payment  of  this  note,  with 
all  interest  doe  thereon,  and  return  the 
overplus.  If  any.  to  as;  and  In  case  the 
proceeds  of  said  collection,  conversion,  or 
sale  of  said  collateral  security  shall  not 
cover  the  principal,  interest,  and  expenses, 
-we  promise  to  pay  the  deficiency  forth- 
with. Louisville,  New  Albany  &  Chicago 
By.  Co.  [Higned]  By  Wra.  I^.  Breyfogle, 
President.  W.  H.  Lewis,  Secretary, 
Union  National  Bank,  Chicago.  23  Mar., 
3891.  Paid.'  After  this  note  had  been 
duly  prepared  by  Mr.  Lewis,  and  executed 
by  the  railroad  company,  he  took  the 
note  to  the  bank,  and  the  bank  accepted 
aald  note,  and  placed  the  amount  thereof, 
Jess  the  Interest,  Tor  six  months  at  the 
rate  of  (t  per  cent.,  as  above  stated,  to  the 
credit  of  tbeaaldroilroad  company.  Upon 
the  matnrlty  of  said  note  said  loan  was 
extended  for  80  days  by  a  further  note  of 
the  sanie  amount,  prepared  by  Mr.  Lewis 
In  the  same  manner  as  the  first  note  was 
prepared,  and  delivered  by  blra,  that 
note  being  similar  lo  form  with  the  one 
above  set  forth.  Upon  the  delivery  of 
this  secood  note  to  the  back  the  first 
note  waa  canceled, in  tbefoUowIng  words: 
*Dnion  National  Bank.  Chicago.  23  March, 
3891.  Paid,*— and  returned  to  the  rail- 
road company.  TTpon  the  maturity  of 
this  second  note  the  same  was  paid  to  the 
bank  by  the  treasurer  of  the  railroad  com- 
pany, according  to  its  tenor  and  effect, 
and  upon  sncb  payment  said  second  note, 
and  the  three  hundred  thousand  dollars 
of  bonds  tber^D  named  as  collateral  se- 
cnrity,  were  retumeil  to  the  said  treas- 
urer, as  the  proper  officer  of  said  rollroad 
company  to  receive  the  same,  and  said 
second  note  was  marked  'Canceled  ami 

Said.'  The  Chicago  &  Western  Indiana 
allway  Company  was  not  secured  as  a 
depositor  with  the  said  bank,  nor  has 
any  part  of  the  said  commission  ot  two 
and  ooe-halt  per  cent,  been  paid." 

The  foregoing  being  all  the  evidence 
offered,  the  plaintiff  submitted  to  the 
cuort  the  following  propositions  to  be 
held  as  the  law  In  the  decision  of  the  case: 
"(1)  The  court  fiuds,  as  a  matter  of  law, 
that  no  corporation  organized  under  the 
]aw9  of  Illinois  can  Interpose  the  defense 
of  usury  In  auy  acttfWi  even  tbongli  tbe 


1S7. 

plaintllT  In  Rueb  action  (the  lender)  be  a 
national  bank  organized  under  tbe  act 
of  congress  establishing  national  hanks. 
(i2)  The  court  finds,  as  a  matter  of  law. 
that  If,  In  consideration  ot  the  making  of 
tbe  loan  In  controversy  by  the  plalntlR  to 
tbe  defendant,  the  defendant  agreed  that, 
in  addition  to  paying  sis  per  cent.  Inter- 
est on  said  loan,  it  would  secnre  the  Chi- 
cago &  Western  Indiana  Railway  Com- 
pany as  a  depositor  of  plaintiff,  which  said 
deposit  account  would  have  been  of  value 
to  plaintiff,  or.  tailing  to  secnre  such  ac- 
count, would  pay  plaintiff  a  commission 
of  two  and  one-halt  per  cent,  on  said  loan 
iu  addition  to  said  six  per  cent.  Interest, 
tbis  would  not  constitute  usury,  or  de- 
feat a  recovery  by  plaintiff,  unless  it 
should  appear  by  a  preponderance  of  the 
evidence  that  such  arraagement  was  a 
mere  shift  or  cover  or  device  to  evade  the 
statute  against  usury,  or  tbe  provisions 
of  the  national  banking  act,  or  that  such 
was  the  Intent  or  purpose  of  the  parties, 
or  one  of  them."  Tbe  court  refused  to 
hold  these  propositions,  but,  at  the  re- 
quest of  tbe  defendant,  held  the  following : 
"The  court  holds,  as  a  motter  of  law. 
that  a  national  bank  In  lUluois  has  no 
legal  right  or  authority  to  charge  or  re- 
ceive Interest  in  this  state  to  exceed  the 
rate  of  eight  per  cent.,  and  that  the  stat- 
ute of  this  state  whieli  denies  to  corpora- 
tions the  ri^ht  to  plead  usury  cannot  ex- 
pand tbe  authority  of  national  banks 
touching  this  subject,  as  conferred  by,  and 
fixed  in,  the  national  banking  act."  The 
court  thereupon  found  tbe  issues  for  the 
delendant,  and,  after  denying  the  plain- 
tiff's motion  for  a  new  trial,  gave  Judg- 
ment In  favor  of  the  defendant  tor  costs. 
On  appeal  to  the  appellate  court  that 
Judgment  was  affirmed,  and  this  appeal  Is 
from  the  Judgment  ot  affirmance. 

Winits,  Robblns  &  Case,  lor  appellant. 
Q.  W.  Kretslnger,  for  appellee. 

BAILEY,  C.  J.,  (after  stating  tbe  facta.) 
The  Judgment  of  the  clreult  court  was 
affirmed  by  the  appellate  court  on  the 
ground  that  a  recovery  by  the  plaintiff 
would  necessarily  Involve  the  admission 
of  evidence  of  a  contemporaneous  parol 
contract  to  modify  and  add  to  the  terms 
ot  tbe  written  contract.  The  loan  from 
tbe  plaintiff  to  the  defendaat.  and  its 
terms,  were  evidenced  by  a  promisaory 
note,  and  that  note  was  an  agreement  In 
wrltloit  by  which  the  defendant,  for  the 
consideration  therein  expressed  by  the 
words  "value  received,"  promised  to  pay 
the  plaintiff,  six  months  after  date,  the 
sum  of  9150,000  in  gold  coin.  Tbe  note 
having  been  paid  and  satisfied,  tbe  plain- 
tiff now  seeks  to  recover  upon  a  parol  con- 
tract made  at  the  same  time,  and  upon  the 
aame  consideration,  by  which  the  defend* 
ant  agreed  to  pay  the  plaintiff  a  furtbra 
sum.  equal  to  2%  per  cent,  ot  the  money 
loaned.  We  are  strongly  inclined  to  con- 
cur with  the  appelate  court  in  the  view 
that  to  enforce  such  parol  contract  would 
violate  the  well-estalilished  rule  that 
where  parties  have  deliberately  put  tbelr 
engagements  Into  writing.  In  such  terms 
as  import  a  legal  obUgatlou,  without  any 
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uncertainty  ns  to  tlie  object  op  extent  of 
ancti  enKaj^ment,  it  Is  concIuBively  pre- 
anmed  that  the  whole  eDcagement  of  the 
parties,  and  the  extent  and  raaoDer  of 
their  undertaking,  were  reduced  to  writ- 
ing, and  tbat  all  oral  testimony  of  a  pi'e- 
vIouH  collogalum  between  the  parties,  or 
of  conversations  or  declarations  at  the 
time  when  it  was  completed,  mimt  be  re- 
jected. The  case  does  not  seem  to  us  to 
come  witbfo  the  exception  Ireqnently  rec- 
ognized,—that  where  It  appears  that  the 
writing  was  not  Intended  by  the  parties 
as  an  embodiment  of  their  contract,  bot 
of  only  a  part,  or  of  some  Incidental  mat- 
ter connected  with  It,  the  role  excladlng 
evldenceuf  aeon  teinporaneoua  parol  agree- 
ntenc  does  not  apply.  The  transaction 
betwem  the  parties  here  was  a  loan  of 
money  to  be  repaid  at  a  stipulated  time, 
with  a  stipulated  rate  of  Interest.  All  of 
these  matters  are  embodied  In  the  note, 
and  the  plaintiff  is  now  Insisting  tbat.  In 
addition  to  the  interest  reserved  In  the 
note,  there  was  a  contemporaneous  agree- 
ment, not  embodied  In  the  writing,  that 
a  further  sum,  by  way  of  Interest  on  the 
loan,  WHS  to  be  pnld.  If  there  had  been 
In  fnct  an  oral  agreement  to  repay  the 
loan  at  the  end  of  six  months  with  8  per 
cent.  Interest,  and  the  note  had  been  exe- 
cuted and  delivered,— as  In  fact  it  was,— 
evidencing  an  agreementto repay  theloan 
six  months  after  date,  with  6  per  cent,  in- 
terest, no  one,  we  think,  woold  clslm  tbat 
the  oral  agreement  could  be  proved.  The 
admission  of  sacb  evidence  wonid  be  a 
palpable  violation  of  the  rule  tbat  an 
oral  contemporaneous  agreement  cannot 
be  proved  for  the  purpose  of  changing 
the  terms  of  the  agreement,  as  reduced  to 
writing.  But  the  case  supposed  does  not 
seem  to  us  to  differ  In  principle  from  the 
one  now  under  conslderati<m.  The  oral 
agreement  now  sought  to  be  enforced  has 
relation  merely  to  a  portion  of  the  Inter- 
est, and.  as  the  agreement  fnrinterest  was 
embodied  In  the  note,  the  oral  proof 
would  only  tend  to  show  that  the  actual 
agreement  of  the  parties  in  respect  to  In- 
terest was  dlttereut  from  the  one  evi- 
denced by  the  written  agreement.  The 
point  is  made  In  this  court,  which  does 
not  seem  to  have  been  urged  In  the  appel- 
late court,  that  the  defendant,  by  stipula- 
tion that  there  was  an  oral  contract  for 
the  payment  nf  the  money  now  Bought  to 
be  recovered,  has  waived  Its  right  to 
object  to  the  Introduction  of  evidence  of 
Bueb  contract.  But,  as  we  aredlaposed  to 
place  oar  decision  on  other  grounds,  we 
have  not  deemed  It  necessary  to  consider 
that  contention  with  care,  or  to  express 
any  decided  opinion  In  relation  to  It. 

The  snbstantial  controversy  In  the  case 
Is  whether  the  agreement  to  pay  the 
money  now  sought  to  be  recovered,  ad- 
mitting that  such  agreement  was  made, 
was  usurious,  and  therefore  void.  Ac- 
cording to  the  stipulation  the  agreement 
was,  In  effect,  that  the  deffndaut.  In  ad- 
dition to  paying  the  B  per  cent.  Interest 
provided  for  in  the  note,  should  secure 
for  the  plaintiff,  as  a  depositor,  the  Chlus- 
go  A  Western  Indiana  Railway  Company, 
—a  service  which.  It  is  admitted,  would 
hare  been  of  vi^ue  to  the  plain  tiff, —or*  In 


caSe  of  its  failure  sa  to  do,  the  plaintiff 
should  be  paid.  In  lied  of  such  deposit.  2% 
per  cent.  commisHion  npon  the  money 
loaned.  There  can  be  no  doubt  tbat  this 
payment,  though  attempted  to  be  dis- 
guised under  the  name  of  "commission," 
was.  In  legal  effect,  an  agreement  to  pay 
a  sum  additional  to  the  6  per  cent,  as  the 
Cwnslderation  or  compensation  for  the  nse 
of  the  money  borrowed,  and  Is  to  be  r»* 
garded  as,  to  all  Intents  and  purposes,  an 
af^reoment  for  the  payment  of  additional 
IntereHt.  The  defense  of  usnry  set  up  by 
the  pleas  is  based  upon  the  provisions  of 
the  national  bank  act,  and  not  upon  the 
usury  laws  of  this  state.  Indeed, as  Is  ad- 
mitted, the  defendant,  being  a  corpora- 
tion, is  prohibited  by  section  11  of  oar 
statute  In  ration  to  Interest  to  interpose 
the  defense  of  usury  under  that  statute. 
But  the  laws  of  the  state  are  referred  to 
by  the  national  bunk  act  In  such  way 
that.  In  order  to  determine  whethertbede- 
fense  of  usury  can  be  set  up  In  any  given 
case  under  the  latter  act,  the  provisions 
of  both  statutes  must  be  considered.  Sec- 
tions 6197  and  5198  of  the  Revised  Statutes 
of  the  United  States,  so  far  as  they  are 
material  to  the  questions  now  under  con- 
sideration, are  as  follows:  "Sec.  5197. 
Any  association  may  take, receive, reserve, 
and  charge  on  any  loan  or  discount  made, 
or  upon  any  note,  bill  of  exchange, or  oth- 
er evidence  of  debt,  interest  at  the  rate  al- 
lowed by  the  state,  territory,  or  district 
where  the  bank  is  located,  and  no  more, 
except  tbat  where,  by  the  laws  of  any 
state,  a  different  rate  is  limited  for  banks 
of  Issue  organised  nnder  the  ■statelaws, 
the  rate  so  limited  shall  be  allowed  for  as- 
sociations organised  or  existing  In  any 
such  state  nnder  this  title.  When  no  rate 
Is  fixed  bythelawsof  the  state  or  terri- 
tory or  district,  the  bank  may  take,  re- 
ceive, reserve,  or  charge  a  rate  not  to  ex- 
ceed seven  per  centum,  and  such  Interest 
may  be  taken  in  advance,  reckoning  the 
days  tor  which  the  note,  bill,  or  other 
evidence  of  debt  has  to  run.  Sec.  5198.  The 
taking,  receiving,  reserving,  or  charging 
a  rate  of  interest  greater  than  is  allowed 
by  the  preceding  section,  when  knowingly 
done,  shall  be  deemed  a  forfeiture  of  the 
entire  Interest  which  the  note,  bill,  or 
other  evidence  of  debt  carried  with  It,  or 
which  has  been  agreed  to  be  paid  thereon. 
In  case  the  greater  rate  of  luterest  has 
been  paid,  the  person  by  whom  it  has  been 
paid,  or  his  legal  representatives,  may  re- 
cover tmck,  in  an  action  in  the  nature  ot 
an  action  of  debt,  twice  the  amount  of  in< 
terest  thus  paid  from  the  association  tak- 
ing or  receiving  the  same:  provided  snch 
action  is  commenced  within  two  years 
from  the  time  the  usurious  transaction  oc- 
curred." Seetlnne  8,  4,  5,  6,  and  11  of  the 
statute  of  this  state  In  relation  to  Inter- 
est, in  force  at  the  date  of  the  contract  in 
question. were  as  follows:  ** Sec.  2.  Cred- 
itors shall  be  allowed  to  receive  at  the 
rate  of  six  per  centum  per  annum  for  all 
moneys,  after  they  become  due  on  auy 
bond,  bill,  promissory  note,  or  other  In- 
strument of  writing;  on  money  lent  orad- 
vanced  for  the  use  of  another;  on  money 
due  on  the  settlement  of  account,  from 
the  day  of  Uquhlatlng  accounts  betweeu 
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the  parties*  iind  aaeertalDloK  the  balance; 
on  money  twelved  to  the  use  of  nnutber, 
and  retained  without  the  owner's  fcoowl- 
edKe;  and  on  money  withheld  hy  ao  un- 
reasonable  and  vexatious  delay  of  pay- 
meat.**  "Sec.  4.  Id  all  written  eontracta 
It  shall  be  lawfuHor  the  parties  to  stipa- 
late  or  agree  that  eight  percent,  per  an< 
num.  or  any  less  sum  of  Interest,  shall  be 
taken  and  paid  opon  every  one  hundred 
dollara  of  money  loaned,  or  In  any  man- 
ner doe  and  owing  from  any  person  or 
corporation  to  any  other  person  or  corpo- 
ration In  this  Htate,and  after  that  rate  lor 
a  greater  or  less  num,  or  for  a  longer  or 
shorter  time,  except  as  herein  provided. 
Sec.  6.  No  person  or  corporation  ahall  di- 
rectly or  Indirectly  accept  or  receive.  In 
money,  goodH,  dlflcounts.  or  thing  In  ac- 
tion, or  In  any  other  way,  any  greater 
earn  or  greater  value  for  the  loan,  for* 
bearance,  or  discount  of  any  money,  goods, 
or  things  in  actloa  than  as  above  pre- 
scribed. Sec.  6.  If  any  person  or  corpora- 
tion in  this  state  shall  contract  to  receive 
a  greater  rate  of  Interest  or  dtaconnt  than 
eight  per  cent,  upon  any  contract,  ver- 
bal or  written,  snch  person  or  corporation 
shall  forfeit  the  whole  of  said  Interest  so 
contracted  to  be  received,  and  shall  be 
entitled  only  to  recover  the  principal  sum 
due  to  snch  person  orcorporatlon ;  and  all 
contracts  executed  after  this  actshalltake 
effect,  which  shall  provide  for  Interest  or 
compensation  at  a  greater  rate  than  here- 
in spectfled,  on  account  of  nonpayment  at 
maturity,  sliall  be  deemed  usurious,  and 
only  the  principal  sum  doe  thereon  shall 
berecoverable."  "Sec.  11.  Nocorporatlon 
shall  hereafter  Interpose  tba  detenae  of 
usury  to  any  artlou. 

Jt  will  be  observed  that,  by  section  2  of 
oar  statute,  creditors  are  allowed  to  re- 
ceive Interest  at  the  rate  of  6  per  cent,  per 
annum  on  money  lent  to  the  uee  of  an- 
other, and  by  section  4  It  is  made  lawful, 
in  all  written  contracts,  to  agree  that  lu- 
tereet  at  the  fate  of  8  per  cent,  per  annum 
sbnll  be  taken  and  paid.  By  section  5  all 
persons  and  corporattona  are  prohibited 
from  accepting  or  receiving,  either  direct- 
ly or  indirectly,  any  greater  rate  for  the 
loan,  forbearance,  or  discount  of  mouey 
than  is  prescribed  In  the  preceding  sec- 
tions. The  ra  te  of  interest  Is  th  us  express  ■ 
ly  limited  to  6  per  cent,  per  annum  In  all 
cases  where  the  agreement  In  respect  to 
Interest  Is  not  In  writing,  and,  where  the 
contract  Is  In  writing,  8  per  cent,  la  al- 
lowed to  be  stipulated  for,  and  no  more; 
and  the  reservation  of  any  greater  rate  of 
interest  than  is  tlius  limited,  by  any  per- 
son or  corporation,  is  made  unlawful,  by 
express  statutory  prohibition.  But  it  la 
urged  that  the  effect  of  section  11,  which 
prohibits  corporations  from  Interposing 
the  defense  of  nsury,  Is  to  create  an  excep- 
tion In  cases  where  corpora  tlona  are  debt- 
ors, so  as  to  take  all  cases  of  that  char- 
acter out  of  the  operation  of  the  Btatut«. 
The  theory  seems  to  be  that,  becauHC  a 
corporation  cannot  set  up  usury  as  a  de- 
fense, any  person  or  corporation  dealing 
with  a  corporation,  may  lawfully  exact 
aneb  rate  of  interest  as  may  be  agreed 
upon,  whether  In  excess  of  the  statutory 
limit  or  not.  so  that,  wbere  a  corporatlOB 


is  the  debtor,  no  rate  of  interest  Is  flxed 
by  the  laws  of  this  state.  To  this  view 
we  are  totally  unable  to  yield  our  assent. 
The  defnnse  of  nsury  Is  madi*  by  setting 
up.  and  seeking  to  enforce,  the  forfeiture 
or  penalty  Imposed  by  section  6  of  the 
Btarnte.  That,  doubtless,  a  corporation 
cannot  do.  But  the  force  and  efficacy  ot 
the  statute,  or  the  binding  nature  of  Its 
prohlbltlona.  does  not  depend  upon  the 
penalty  which  It  Imposes  for  disobedience 
to  those  provisions.  Whatever  a  statute 
forbids  becomes  unlawful,  whether  a  pen- 
alty Is  annexed  as  a  consequence  ot  dis- 
obedience or  not.  While  corporations 
cannot  enforce  the  forfeitures  Imposed  by 
our  usnrylawH.lt  does  not  follow  that 
the  statutory  probibltton  against  exact- 
ing or  paying  more  than  the  lawful  rates 
of  Interest  has  no  application  to  them. 
The  problbllion  is  general,  and  applies,  by 
its  terms,  to  every  person  or  corporation ; 
and  no  contract,  whoever  may  be  the  par- 
ties to  it,  can  he  so  framed  as  to  provide 
for  the  reservation  of  more  than  the  rates 
of  Interest  allowed  by  the  statute  without 
being  in  contravention  of  the  statute,  and 
therefore  unlawful.  Nor  does  it  follow 
that,  because  the  debtor  who  haa  agreed 
to  pay  more  than  the  I^al  rate  of  Interest 
Is  a  corporation,  and  therefore  Incapable 
of  Interposing  the  defense  of  usury,  the 
law  will  treat  the  contract  as  valid,  and 
enforce  It  according  to  its  terms.  No 
agreement  between  parties  to  do  a  thing 
prohibited  bylaw,  or  euhverslve  of  any 
public  interest  which  the  law  cherishes, 
will  t>e  judicially  enforced.  The  general 
rule,  therefore,  is  that  any  act  which  Is 
forbidden  either  by  the  common  or  the 
statutory  law,  whether  It  Is  malum  iu  ae 
ur  merely  malum  prohibitum ;  whether  in- 
dictable, or  only  subject  to  a  penalty  or 
forfeiture;  or  however  otherwise  prohibit- 
ed bystatute  orthecommon  law,— cannot 
be  the  foundation  of  a  valid  contract. 
BlBh.Cont.§§  470,471, and  authorities  cited 
In  notes.  *'If  the  nubject-matter  of  an 
agreement  be  such  that  a  performance  of 
It  would  either  consist  in  doing  u  forbid- 
den act,  or  be  so  connected  therewith  as 
to  be, In  substance,  part  of  thesame  trans- 
action, the  law  cannot  command  the  par- 
ties to  perform  such  agreement.  It  will 
not  always  command  them  not  to  per- 
form It,  for  there  are  many  cases  where 
the  performance  of  the  agreement  Is  not 
In  Itself  an  offense,  though  the  complete 
ezecDlIon  of  the  object  of  the  agreement 
is;  but,  at  all  events,  It  will  give  no  sort 
of  assiatance  to  such  a  transaction."  8 
Amer.  &  Eng.  Enc.  Law,  869.  "Where  an 
act  is  expressly  pruhlblted  by  statute,  a 
contract  to  perform,  or  in  furtherance  of, 
the  prohibited  act,  U  illegal  and  unen- 
forceable." Lawson,  Cont.  fi  279.  See. 
also,  cases  cited  in  note  1.  A  statute  may 
render  an  agreement  illegal  In  one  of  two 
ways,  viz.  by  express  prohibition,  or  by 
the  imposition  of  a  penalty.  Anson,  Cont. 
172.  Where  the  statute  does  no  mora  than 
impose  a  penalty  upon  the  carrying  out  of 
the  objects  of  the  contract,  a  question  has 
sometimes  arisen,  whether  or  not  tbeiin- 
posltlou  ot  the  penalty,  of  Itself,  amounts 
to  a  prohibition,  although  the  wdgbt  of 
authority  would  seem  to  be  that  where  a 
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Btatntu  provides  a  penalty  for  ao  acta 
contract  for  tbe  performance  of  sucb  act 
1»  void, although  tbe  statute  does  nut  pro- 
noance  It  void,  or  prohibit  ]t.  In  express 
words.  But  no  such  question  can  arlfie 
where  the  statute  expressly  prohibits  thB 
act.  In  that  case  the  act  Is  necessarily  un> 
lawfol,  and  u  contract  tor  its  performance 
la  necessarily  void,  and  Incapable  of  en- 
forcement. Onr  statute  In  relation  to  In- 
terest contains  both  a  prohibition  and  a 
penalty.  Where  the  party  agreeing  to 
pay  Ulesal  interest  is  a  corporation,  tbe 
penalty  cannot  beinvoked  in  Its  favor,  but 
tbe  prohibition  remains  wholly  anaffected 
by  the  provlBlonB  of  section  11,  which 
takesfrom  corporations  tbe  right  to  Inter- 
pose the  defense  of  usury.  Farwell  r. 
Meyer,  85  111.  40,  was  a  bill  In  chancery  to 
set  aside  a  Judgment  oy  confession  npon 
a  Judgment  note  In  which  more  than  the 
maximum  rate  of  Interest  then  allowed  by 
law  was  reserved.  As  a  court  of  eciulty 
will  notenforcea  penalty.DO  attempt  was 
made  to  set  up,  or  take  advantage  of,  the 
forfeiture  then  luiposed  by  the  statute  for 
exacting  Illegal  Interest.  Tbe  contract, 
therefore,  was  treated  precisely  as  though 
nu  penalty  of  forfeiture  were  Imposed. 
The  court,  however,  held  that  tbe  agree- 
ment ae  to  Intereati  tielng  In  contraven- 
tion of  the  statutory  prohibition,  was 
void,  and  Incapable  ol  enforcement,  and 
that  only  the  rate  of  Interest  given  by  law 
In  tbe  absence  of  a  contract  was  collecti- 
ble. On  this  point  it  wassaid:  "Tbelegal 
rate  of  Interest  In  this  state  Is  six  percent., 
and  although  parties  are  allowed  tostlpu- 
late  for  a  rate  of  Interest,  not  exceeding 
ten  per  eent.,  tbe  privilege  tbnsglven  mnst 
be  exercised  In  conformity  to  tbe  statute. 
An  agreement  which  cannot  be  enforced 
as  It  was  made  will  not  be  enforced  at  all. 
Where  tbe  parties  stipulate  for  a  higher 
rate  of  interest  than  ten  per  rent,  tbe 
agreement  cannot  be  enforced  as  It  was 
made,  and  we  cannot  snhBtitnte  for  It  an 
agreement  which  the  parties  did  not  make. 
In  flucb  cases  the  part  of  the  agreement 
stipulating  lor  a  higher  rate  of  interest 
than  six  per  cent,  will  not  he  enforced; 
and  tbe  lender  or  othf'r  person  contrnct- 
iug  for  an  illegal  rateol  Interest  will  be 
allowed  (where  no  forfeitures  or  penalties 
are  Insisted  upon)  only  to  recover  six  per 
cent.,  as  tbe  measure  of  the  value  which 
our  law  has  established  for  the  use  ol 
money,  where  no  agreement  has  been  made 
lor  a  higher  rate.  In  conformity  with  Its 
provisions. " 

Id  tbe  present  ease,  then,  the  section  of 
the  statute  Imposing  a  penalty  may  be 
left  out  of  view,  as  Inapplicable;  bnt  still 
tbe  pruhtbltury  part  of  the  statute  re- 
mains, making  it  unlawful  for  any  peroon 
or  corporation  to  directly  or  indirectly  ac- 
cept or  receive,  for  the  loan  or  forbearance 
of  money,  any  greater  rate  than  6  per 
cent,  by  oral  agreement,  or  greater  than 
S  per  cent,  where  the  contract  Is  In  writ- 
ing. It  follows  that  tbe  rate  of  Interest 
which  may  be  taken,  reserved,  or  charged, 
whether  tbe  borrower  or  debtor  Is  a  nat- 
ural person  or  a  corporation,  is  Axed  by 
the  laws  of  this  state;  and  the  case  doca 
not  come  within  that  provision  of  section 
BlSTut  the  Bevlaed  Statatea  of  tbe  United 


States  which  allows  national  banks  to 
take  or  charge  interest  at  n  rHtenut  ex- 
ceeding 7  per  cent,  where  no  rate  Is  fixed 
by  the  laws  of  the  statu.  The  rate  of  in- 
terest which  may  lawfully  be  contracted 
lor  t>elng  limited  to  6  percent,  where  the 
contract  la  oral,  and  to  8  per  cent,  where 
It  Is  In  writing,  whoever  the  debtor  or 
borrower  may  be,  national  banks  are,  by 
section  5197  of  the  federal  statutes,  limit- 
ed to  tbe  same  rates;  and  by  section  51U8 
tbe  reserving  or  charglngof  a  greater  rate 
than  Is  thusflzed  subjects  the  bank  reserv- 
ing or  charging  tbe  same  to  a  forfeltore  ol 
all  the  Interest  agreed  to  be  taken,  and 
makes  It  liable.  In  case  the  Interest  has 
been  paid,  to  having  twice  the  amount  of 
It  recovered  back  by  tbe  party  paying  the 
same,  in  an  action  In  tbe  natnre  of  an  ac- 
tion of  debt.  In  tbe  present  case,  6  per 
cent.  Interest  was  reserved  in  the  note. 
Eight  per  cent,  might  have  been  lawfully 
reserved  In  sncb  written  contract,  bnt  It 
was  not.  After  tbe  reservation,  bow- 
ever,  of  9  per  cen  t.  by  the  writing,  the  addi- 
tional 3  per  cent.,  or  any  other  rate,  could 
not  be  lawfully  reserved  or  agreed  to  be 
taken  or  paid,  by  parol.  The  written 
ogreemen  t  havingprovlded  for  the  reserva- 
tion of  all  that  uonld  be  lawfully  reserved 
or  agreed  to  he  taken,  by  parol,  an  oral 
agreement  for  any  further  Interest  was 
mnuUestly  In  violation  of  the  statute. 
There  can  be  no  doubt  thatthe  agreement 
by  the  defendant  to  secure  for  the  bank 
the  Chicago  &  Western  Indiana  Bailway 
Company  as  a  depositor,  or.  In  case  of  fail- 
ore  to  do  so,  to  pay  2%  per  cent,  commis- 
sion upon  the  9150,000  borrowed,  was  In 
tbe  nature  of  an  agreementto  paylnterest 
upon  the  loan,  In  addition  to  tbe  S  per 
cent,  per  annum  reserved  in  the  note.  The 
use  of  the  money  was  the  only  possible 
consideration  for  such  agreement.  The 
bank,  throngh  its  own  officers,  loaned  Its 
own  money  directly  to  the  railway  com- 

?ian7.  There  is  no  room  for  the  theory 
bat  this  extra  paym'^nt  was.  or  was  In- 
tend^ to  be,  In  any  legal  sense,  a  commia- 
slon.  although  that  name  was  attempted 
to  be  applied  to  It.  The  transaction  wa^i 
directly  between  thebank  and  tberailway 
company;  nongent,  broker,  or  go-between 
being  employed,  wbo  might  be  entitled 
to  a  commission  for  his  services.  It  nec- 
essarily follows  that  tbe  agreement  to  fur- 
nish the  rallrfiad  company  as  a  depositor^ 
or  pay  the  hank  2%  per  cent,  upon  the 
$150,000,  was  In  consideration  of  themoney 
loaned,  or  It  bad  no  consideration  what- 
ever. It  Is  admitted  that  the  proposed 
deposit,  it  It  bad  been  obtained,  would 
have  been  of  value  to  tbe  bank,  as  a  part 
of  Its  business.  The  precise  money  value 
to  tbe  bank  of  the  deposit  la  not  shown, 
nor  is  It  material,  so  long  as  It  Is  admit- 
ted to  be  of  value.  A  fair  Inference  may 
be  drawn,  however.from  the  tact  that  the 
bank  exacted  the  payment  of  2}^  per  cent, 
upon  9150,000  in  case  of  failure  to  secure 
the  depositor,  that  in  the  opinion  of  tbe 
bank,  and  In  tbe  estimation  ol  both  par- 
ties, that  was  its  reasonable  cash  value. 
An  oral  contract  to  pay  any  sum  of  mon- 
ey, or  to  furnish  anything  ol  value,  for  the 
use  of  the  money  loaned,  In  addition  to 
the  Interest  reeerred  in  the  note,  was  pro- 


Digitized  by  Google 


lU.) 


WEST  V.  IX>UGLAS. 


141 


hibited  by  tbe  etatateof  tbia  etate,  aDd, 
that  bciog  ao,  it  was  problhited  by  tbe 
federal  statote  In  rdatlun  to  natiooal 
banks.  Tbifl  auit  la  brought  to  reeovor 
tbe  extra  2%  per  cent,  upon  the  9150,000, 
or  93>'50.  reeerred  by  the  oral  agreement ; 
and,  adopting  title  as  the  measore  of  the 
extra  Interest  tbas  ressrved,  It  Is  manifest 
that  tbe  entire  interest  agreed  tube  paid 
was  mneh larger  than, upon  any  theory  of 
tbe  law.  was  permitted  by  either  tbe  state 
or  federal  statute.  Tbe  loan  was  only 
for  six  months,  and  2%  per  cent,  upon  tbe 
amoaot  loaned  was  equivalent  to  Interest 
at  tbe  rate  of  6  per  cent,  for  six  months. 
That,  added  to  tbe  interest  reserved  In 
the  note,  made  11  percent.,— a  rate  forbid- 
den by  the  statute  of  this  etate,  and  by 
the  act  of  congress,  as  well.  We  are  of 
the  opinion  that  the  legal  conclusion  from 
the  admitted  facta  Is  that  the  agrrement 
to  pay  the  money  now  sought  to  be  re- 
covered 1h  usurious  and  void.  The  rulings 
of  the  trial  court  upon  the  propositions 
sabmitted  to  be  held  as  the  law  In  the^e- 
clHlon  of  the  case  were  all  in  harmony  with 
this  conclusion.  We  are  of  tbe  opinion 
that  tbe  Judgment  of  the  circuit  court  la 
correct,  and  the  Judgment  of  the  appellate 
eonrt,  affirming  that  judgment,  wilt  be 
affirmed. 


(US  lu.  my 

WBST  T.  XX>TTaULS  et  al.* 
(Sn^eme  Ooort  of  Illin<^  May  8,  1893.) 
Affbai^Bbs  Jqimcava — DiSD— HaiilAL  Uapaoi- 

TT— BVIDBNCS. 

1-  Where  a  decree  is  reversed,  and  the 
caoBe  remanded  for  further  proceedings,  the 

Jnestions  decided  npon  the  appeal  are  not  open 
ar  discussion  on  a  second  aiH>eal,  where  there 
is  no  snbstantial  change  In  the  evidence  Intro- 
daced. 

2.  A  deed  was  executed  by  a  man  86  years 
old,  while  he  was  Buffering  both  physically  and 
mentally  from  the  decay  and  decr^tnde  nsnal- 
ly  incident  to  old  age.  Six  or  ^ht  months 
later  he  was  declared  insane  from  senile  de- 
mentia. The  evidence  was  conflicting  as  to  his 
mentaJ  capncily  when  be  irigned  the  deed.  Held, 
that  a  finding  that  he  was  capable  of  ezecntlDg 
tlie  deed  should  not  be  disturbed  on  an>ea]. 

Appeal  from  circuit  court,  Vermillion 
couDty;  Fraucls  M.  Wright,  Judge. 

Bin  by  Nellie  Uoaglae,  Stella  Pouglas, 
Leona  Douglas,  and  Franklin  Duuglaa 
against  Pleasant  West  to  perfect  cum- 
plaliisnts*  title  to  certaiu  land,  and  for 
partition.  Onraplaioants  obtained  a  de- 
cree.  Defendant  appeals.  Affirmed. 

C.  Porter  Johnson  and  Alexander  S. 
Bradley,  (Consider  U.  Wlllett,  of  eouusel.) 
for  appellant.  W.  B.  Lawrence,  for  ap- 
pellees. 

BAILET,  C.  J.  This  case  is  now  before 
us  a  second  time,  a  former  decree  In  favor 
of  the  present  appellant  bavins  been  re- 
versed by  thlA  cuurt.  and  thecause  having 
been  remauded  to  tbe  circuit  court  for 
farther  proceedings  not  inconsistent  with 
tbe  views  expressed  in  the  opinion  then 
filed.  Douglas  v.  West,  81  N.  B.  Bep.  403. 
^nea  the  determination  of  that  appeal 


^Reported  by  Louis  Bolsot^  Jr.,  Bsq,,  of  the 
Clucago  bar. 


another  bearing  has  been  bad  in  tbe  court 
below,  resulting  in  a  decree  in  favur  of  tbe 
appelleeH,  and  tbe  appellant  now  briuga 
the  record  here  for  review.  Tbe  bill  was 
filed  by  tbe  appellees  to  restore  a  lost  deed 
executed  by  Thomas  D.  Bruer  and  wife, 
conveying  to  appellees  certaiu  real  proper- 
ty In  Danville,  Vermillion  county,  and  to 
confirm  their  title  to  the  premises  so  con- 
veyed. The  substantial  defenses,  as  stat' 
ed  and  insisted  upon  by  the  answer,  are: 
First,  that  Brner  did  not  execute  the  al- 
leged deed;  and,  second,  that  at  the  time 
the  deed  is  claimed  to  bave  been  executed 
Brner  was  of  unsound  mind,  and  Incapa- 
ble of  transacting  ordinary  business,  or  of 
conveying  away  or  disposing  ot  his  prop- 
erty. When  tbe  case  was  first  heard  in 
tbe  circuit  cuurt  tbe  contention  between 
tbe  parties  was  confined  to  tbe  flrat  of 
these  defenses.  The  fact  that  Bruer  and 
wife  signed  and  acknowledged  the  deed 
seems  to  bave  been  satisfactorily  proven, 
but  It  was  insisted  by  the  deft^ndant  tbat 
the  deed  was  not  delivered  by  the  gran- 
tors, or  accepted  by  or  on  behalf  of  tbe 
grantees,  so  as  to  convey  to  them  the  ti- 
tle. Tbe  evidence  adduced  by  the  parties 
was  upon  tbis  tsaae.  and  none  was  offered 
tending  to  show  tbat  Bruer  was  of  on- 
sound  mind.  The  circuit  court  reached 
tbe  conclusion  tbat  tbe  delivery  and  ac- 
ceptance ot  the  deed  was  not  established, 
and  thereupon  rendered  a  decree  dlsmisa- 
Ing  the  bill  for  want  ot  eqnlty.  But  this 
court,  on  appeal,  reviewed  the  evidence, 
and  taeld  that  a  delivery  and  aeceptance 
anfficlent  to  pass  tbe  title  to  tbe  grantees 
was  proved,  and  entered  a  Judgment  re- 
versing the  decree  and  remanding  tbe 
cause  to  the  circuit  court  for  further  pro- 
ceedings not  Ineonsiatsnt  wltb  tbe  opinion 
filed. 

Under  the  remanding  order,  pnrtles 
were  doabtless  at  libera  to  Introduce 
further  evidence  pertinent  to  any  of  tbe 
issues  made  by  the  pleadings.  If  addi- 
tional evidence  bearing  npon  the  question 
of  delivery  and  acceptance  was  In  exist- 
ence and  available,  tbe  defendant  was  at 
liberty  to  present  It,  and  H,  In  so  doing,  be 
bad  succe«d«Kl  in  making  out  a  case  essen- 
tially different  from  tbe  one  preaented  to 
this  eonrt  on  tbe  former  appeal,  he  would 
now  bfl  at  liberty  to  assign  for  error  tbe 
dpclsion  of  the  court  below  upon  the  case 
thus  made  as  res  nova.  Rut  he  dldnotdo 
so.  At  the  second  bearing  the  case  was 
submitted,  so  far  as  that  issue  was  con- 
cerned, upon  substantially,  if  not  precise- 
ly, the  same  evidence  as  before. 

Under  these  clrcnrosTancee,  onr  former 
decision,  so  far  as  the  question  of  delivery 
and  acceptance  Is  concerned,  is  conclusive, 
and  that  branch  of  tbe  case  muHt  now  be 
treated  as  res  Judicata.  The  rule  is  tbat  a 
decision  of  a  case  by  an  appellate  court 
on  the  merits  la  final  an  to  the  matters 
decided,  and  la  eonclualve  upon  the  par- 
ties upon  a  second  appeal  or  writ  of  error 
In  the  same  case.  The  points  and  qnes- 
ttons  thus  considered  and  decided  cannot 
be  again  brought  before  such  court  for  re- 
view, and  cannot  be  reconuidered,  except 
npon  petition  for  a  rehearing.  Smyth  v. 
Netf.  m  111.  810. 17  N.  E.  Rep.702;  Newber- 
ry V.  Blatcbford,  106  lU.  684;  Champaign 
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Co.  V.  ReAd,  Id.  889;  Iioomta  Coweo, 
Id.  600;  Moflhler  v.  Norton,  100  III.  6S; 
Tucker  T.  People.  122  111.  SS3, 13  N.  E.  Bep. 
809;  Miller  t.  Pence,  181  III.  122,  22  N.  E. 
Bep.  817;  Hougb  v.  Harvey,  84  III.  808; 
Juhnaon  v.  Von  Kettler,  Id.  815;  Ogle  v. 
TurplD.  8  111.  App.  453;  Keiaer  v.  Cux,  16 
111.  App.  631;  Deaplalaea  v.  Puyer,  22  III. 
App.574;  Gardlnerv.  Budo.24  111.  App. 627. 
Id  Elaton  v.  KrainlcutI;.  62  111.  272.  the 
same  rale  waR  recorded,  but  It  was  also 
said  tbat, '*wlien  a  case  ban  been  deter- 
mined In  an  appellate  court,  and  remaad- 
ed  tor  further  praceedlngs,  aud  on  a  new 
trial  further  and  material  evidence  was  In- 
troduced, it  becomes  a  new  caae  in  ao  far 
aa  to  require  tbe  additional  evidence  to  be 
considered  in  connection  with  tbeevldence 
previously  before  tbe  oonrt,  and  decided 
upon  ati  tbeevldence  tben  beard. "  And  lo 
Oreen  v.  City  of  Sprinfcfleld,  130  III.  616,  22 
N.  E.  Bep.  (t02.  It  was  beld  that  after  a 
Judgment  of  reversal  by  this  court,  and  a 
remanding  order  tor  farther  pmceedlngs 
in  conformity  with  the  opinion,  the  partlea 
will  not  be  allowed  to  present  tbe  same 
objections  or  Issoea  as  before.  altbouKb  In 
a  different  form ;  and  that  only  aa  to  aacb 
qoestlons  as  are  sabatantially  new  will  tbe 
caae  be  opened  fnr  further  consideration. 

Upon  tbe  last  hearing  In  tbe  court  be- 
low a  large  amount  oferidence  was  intro- 
duced b;  the  respective  parties,  bearing 
upon  the  mental  condition  of  Thomas  D. 
Bruerat  the  time  the  deed  to  appellees 
was  signed  and  acknowledged,  and  at  tbe 
time  it  was  delvered.  It  Is  Dudlaputed 
tbat  at  that  time  he  was  far  advanced  in 
years,  being  about  86  years  of  age.  and 
that  he  was  tben  suffering  to  a  very  con- 
siderable degree,  botb  physically  and 
mentally,  the  effects  of  tbe  decay  and  de- 
crepitude usually  Incident  to  old  age.  It 
also  appears  tbat  some  six  or  eight 
months  after  tbe  delivery  of  tbe  deed  he 
became  so  faraffected  with  senile  dementia 
that  In  proceedings  instituted  for  tbat 
purpose  be  was  declared  Inaane,  and  com- 
mitted to  the  insane  bOBpltal  at  Kanka- 
kee, where  be  died  a  few  months  later. 
The  direct  evidence  bearing  npon  the  qnes- 
tlon  of  his  mental  condition  at  and  before 
tbe  date  of  the  delivery  of  the  deed,  as  Is 
usual  in  rases  of  this  character,  Is  very 
voluminous  and  very  conflicting.  In  tbe 
opinion  of  a  large  number  of  witnesses 
produced  on  behalf  of  tbe  appellant  he 
was  inaane  at  that  dat^,  and  bad  been  so 
for  a  eonaldernble  time  prior  therero,  and 
lor  that  reason  was  Incapable  ut  tratisact- 
ing  or  Tinders tanding  ordinary  buelneas.  or 
of  comprehending  tbe  nature  and  effect  of 
his  act  in  executing  and  delivering  the 
deed.  A  eoDSideruble  number  of  witneases, 
on  tbe  other  hand,  express  a  contrary 
opinion,  and  several  of  them  detail  busi- 
ness transactions  had  by  tbem  with  Brner 
at  or  near  the  date  of  tbe  execution  and 
delivery  of  the  deed,  aud  in  which  he  man- 
ifested a  fair  buslneas  capacity.  The  tes- 
timony of  these  witneasea  seems  tu  us  to 
be  very  considerably  fortlfled  and  corrob- 
orated by  various  cireilmatancra  appear- 
ing In  the  record,  and  wblch  It  would  be 
difficult  to  explain  consistently  with  the 
theory  insisted  npon  by  tbeappellanttbat 
Brner,  at -the  time,  bad  reacbed  acondlt 


tlon  of  senile  imbedlity.  We  shall  not  at- 
tempt an  analysis  of  tbe  evidence,  as  oar 
so  doing  would  serve  no  usefnl  purpose. 
We  have  given  tbe  entire  evidence  acnrefnl 
consideration,  and  need  only  say  that, 
while  tbe  result  to  be  fairly  drawn  from 
It  la  exceedingly  doubtful,  we  are  not  pre- 
pared to  say  tbat  there  Is  any  such  pre- 
ponderance aKalnsttheconclusiou  reached 
by  the  learned  chancellor  who  beard  tbe 
casein  the eoort  below  aa  would  Justify 
QH  in  disturbing  the  decree. 
Tbe  decree  will  be  affirmed. 


(145  lU.  6aO) 

GBANITO  STATE  PROVIDENT  ASS*N  T. 
LLOYD.* 

(Supreme  Court  of  IlliDois.  May  8,  1S93.) 

BUILDl»a   AND    LOAS    ASSOCIATION  —  RloaT  Of 
WiTBDKAWAL— FOKBION  COBPOBATION8  —  COX- 

FLiOT  or  Laws. 

Rev.  St.  1891,  c.  32,  fi  26,  declares  that 
"foreign  corporations  doing  bnainess  in  this 
state  shall  be  subjected  to  all  the  liabilities, 
restrictions,  and  duties  tbat  are  w  may  be  im- 
posed npon  corporations  <rf  like  character,  or- 
ganized under  the  general  laws  of  this  state." 
and  the  act  for  the  incorporation  of  homestead 
loan  associations  (Rev.  St.  1891,  c  32,  {  83> 

?rovideB  that  any  stockholder  may  withdraw 
rom  such  a  conmratioa  on  SO  days'  notice. 
Sdd,  that  an  Illinois  stockholder  in  a  foreign 
homestead  loan  association  doing  bntineaa  In 
Illinois  might  withdraw  bis  stock  on  30  days* 
notice,  regardless  of  the  pravidoai  of  fais  stock 
certificate. 

Appeal  from  appellate  court,  third  dis- 
trict. 

Attachment  by  John  H.  Lloyd  against 
the  Granite  iState  ProvlrieDt'Assuciation. 
Plaintiff  obtained  Judgment,  which  waa 
affirmed  by  the  appellate  court.  Defend- 
ant appeals.  Affirmed. 

Tbe  other  facts  fully  appear  In  tbe  fol- 
lowlDK  statement  by  WILKIN,  J.: 

Appellee  recovered  Judgment  against  ap- 
pellaut  in  tbe  circuit  court  of  ISangamon 
county  for  $30,  being  the  amount  of  pay- 
ments made  by  bim  as  a  stockholder  in 
tbe  appellant  corporation,  holding  a  char  ■ 
ter  from  the  state  of  New  Hampshire,  au- 
thorizing It  to  trausact  In  that  and  other 
states  the  baalnees  of  a  homestead  and 
loan  association.  Theeausewasappealed 
to  tbe  appellate  court,  where  said  Jotlg- 
meut  was  affirmed,  whereupon  appellant 
appeals  to  this  court.  It  appears  that 
pursuant  to  the  charter  and  by-laws  of 
tbe  Bi»pellant  corporation  local  clubs  or 
branches  might  be  formed  whenever  a 
Boffleleot  number  of  shareholders  could  be 
obtained.  Such  a  club  was  formed  In 
Springfield  In  the  year  1890.  The  appellee 
subscribed  for  Rve  shares  of  stock  In  that 
club,  and  made  tbe  first  payment  of  one 
dollar  per  share  tbereon  through  one 
Charles  Werner,wbo  assumed  to  reptesent 
tbe  appellant.  A  certificate  of  stock  was 
furnished  bim  by  appellant,  throogh  said 
Werner,  and  be  made  five  anbseqoent 
monthly  payments  thereon.  It  appears 
that  there  was  upon  tbe  back  of  thecertlfl- 
cate  of  Htock  tnia  condltlnn:  "Sec.  28L 
The  certiUcate  of  any  member  le  redeema- 


*  Reported  liy  Louis  Boisott  Ji^  Bwt.,  ot  tbe 
Ohicago  bar. 


Digitized  by  Google 


m.}  GRANITE  STAKE  FBOTIDl 

ble  In  casft  after  twenty-foar  paymenti 
thereon  hare  been  made,  the  shareholder 
being  entitled  to  receive  the  amount  paid 
In  on  hiB  sharee,  tuifether  with  6  per  cent. 
Interest.  * 

Charles  E.  Selby  and  ConklinK  &  Oruut, 
tor  apt>eUant.  £.  Ij.  Gbapin,  lor  appellee. 

WILKIN,  J.,  (after  statlnR  the  facte.) 
TbejDdgmrator  the  appellate  cnort  liaT- 
iag  conelnalTely  settled  all  qoestlo&s  of 
faet  In  this  cane,  the  only  point  to  be  dedd- 
ed  by  ns  la  tlH»  naked  legal  qnestlon,  bad 
tbe  plalntllf  below  the  right  to  wttlidra  w, 
etc.,  npon  complying  with  the  proTiaions 
oi  our  statute  relating  to  homestead  and 
loan  associations,  notwithstanding  the 
aborecoDdltlou  Indorsed  on  his  certificate 
of  stock  T  Section  6  of  the  homestead  asso- 
datlon  act  of  this  atate  (chapter  82,  Rer. 
St. ;  1  Starr  ft  C.  St.  p.  680)  prorf  dea  that 
"aay  stockholder  wishing  to  withdraw 
from  said  corporation  shall  have  power 
to  do  so  by  giving  thirty  days*  notice  of 
bte  or  her  intention  to  withdraw."  Coun- 
sel tor  appellant  contend  that  tbla  section 
does  not  apply  to  loretga  hnraeatead  loan 
assoclatlona,  wbers  tbe  law  under  wfaleh 
they  are  organised  provides  diOerently, 
xiod,as  tbecondltlonnpon  the  back  of  said 
certificate  required  24  payments,  and  ap- 
pellee had  made  only  6,  he  could  not  wltb- 
draw  upon  giving  30  days'  notice;  In  other 
words,  that  the  provleions  of  the  charter 
of  tbe  corporation,  as  evidenced  by  said 
eondltlont  eontrolled  tbe  rtgbt  uf  the 
sbaretaolder  to  withdraw,  and  not  the 
statnte  of  this  state  regulating  similar  as- 
sociations. 8eetlfin  26,  p.  619,  of  tbe  chap- 
ter of  tbe  statnte  above  referred  to  pro- 
vides: "Foreign  corporations,  and  the 
officers  and  agents  thereof,  doing  baslness 
In  tbte  state,  shall  besnbleeted  to  all  the 
liabilities,  restrictions,  and  dntles  that  are 
or  may  be  Imposed  npon  corporations  of 
llks  character  organized  under  the  general 
laws  of  tbls  state,  and  shall  have  no  other 
or  greater  powers.  *  *  **  In  descrltK 
ingtfaeobject  and  scope  of  that  section  this 
court,  in  tbe  ease  of  Stevens  v.  Pratt,  101 
IU.2U6,  need  thelollowlng  language:  "It 
does  not  assons  to  deBne  what  foreign 
eorporatloas  shall  be  allowed  to  do  boal- 
Bess  In  this  state,  but  simply  tu  impose 
r^nlatlons  and  restrictions  upon  certain 
named  classes  or  kinds  of  foreign  corpora- 
tions doing  business  In  this  state;  that  is, 
of  tbose  of  like  character  as  it  Is  provided 
may  be  formed  andw  that  general  law. 
Its  exaet  words  are:  'Foreign  corpora- 
tions, and  the  officers  and  agents  thereof, 
•  *  •  ataall  be  sttbleet  to  aU  tbe  liabili- 
ties, •  •  •  and  have  no  other  or 
greater  powers.'  The  language  Is  en- 
tirely that  of  regulation  and  restriction, 
and  not  that  of  grant  or  prohibition.  No 
corporation  Is  granted  the  right  to  do 
boslneas  In  thlsststs.  No  corporation  Is 
ezelnded  from  doing  baslness  In  thhi  state. 
Simply  ^foreign  corporations,  and  the 
officers  and  agents  thereof,  doing  business 
In  tbls  state,'  are  placed  on  an  equality, 
to  tbe  eitent  that  they  shall  exercise  no 
greater  or  different  powers,  and  shall  be 
snbjflct  to  tbe  same  regulations  and  re- 
strictions and  governed  by  the  samq  rutes 
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of  law  in  these  respects  with  corpora- 
tions of  like  character  organized  or  to 
be  organized  under  tbe  general  laws  of 
this  state.  The  meaning  will  obviously 
not  be  changed,  but  may  be  placed  In  a 
stronger  light  by  a  little  transposition  of 
language,  thus:  'Where  the  general  laws 
of  this  state  provide  for  the  organization 
of  corporations,  foreign  corporations  of 
like  character  doing  business  In  thin  state 
shall  exercise  no  greater  or  different  pow- 
ers, and  shall  be  subject  to  the  same  Ua- 
litilties,  restrictions,  and  duties.*  The 
maolfest  and  only  purpose  was  to  produce 
uniformity  In  the  powers,  Itabllltles,  du- 
tios,  and  restrictions  of  foreign  and  do- 
meritlc  corporations  of  like  character,  and 
bring  them  all  under  tbe  Influence  of  the 
same  law. "  We  tbtnk  tbls  language 
clearly  sbows  that,  under  said  section  26, 
when  a  fordgn  corporation  of  any  kind 
comss  into  this  stateto  transact  business, 
it  must  conform  to  the  law  of  this  state, 
if  such  exists,  regulating  similar  corpora- 
tions organised  under  the  general  laws  of 
tbls  state.  Also  that  no  law  of  enmity 
between  this  and  other  states  is  thereby 
violated.  It  being  simply  a  law  of  regula- 
tion, and  In  no  sense  one  ol  prohibltlun. 
But  counsel  for  appellant  contend -that 
said  section  cannot  be  applied  to  this  ap- 
pellant corporation,  because  they  say 
"homestead  loan  associations"  in  tbls 
state  are  not  organised  under  the  general 
Incorporation  laws  of  this  state.  The  act 
entitled  "An  act  to  enable  associations  of 
persons  to  become  a  body  corporate  to 
raise  funds  to  be  loaned  only  among  tbe 
members  of  such  association,*  In  force 
J  aly  1, 1879.  (1  Starr  &  C.  St.  p.  629, )  la  cer- 
tainly a  general  law  of  this  state.  AU 
"homestead  loan  associations"  In  this 
state  must  be  organised  under  that  gen- 
eral law,  and  eon  have  no  legal  existence 
nnless  they  are  so  organized.  Even  II  It 
could  be  maintained  that  said  act  is  not 
part  of  tbe  general  corporation  law  of 
this  state,— which  we  do  not  think  can  be 
done,— HtfU  Hection  26  would  apply.  Its 
language  Is  "organised  under  the  general 
laws  of  this  state. "  We  can  conceive  of 
no  line  of  reasoning  or  argument  which 
can  make  It  clearer  that  tbe  above-meq- 
tloned  statute  Is  a  general  law  of  this 
atate  than  Is  apparent  from  the  reading 
ol  tbe  act  Itself.  We  are  satisfied  with  the 
Judgment  bdow,  and  It  will  be  affirmed. 

"^""^  Otf  m.  6H) 

ORAMTTB  STATE  PROVIDENT  ASS*N  T. 
SONDBRMAN. 
(Snpreme  Court  of  Illinois.  Msy  8,  1893.) 

Appeal  from  appellate  court,  third  district. 

Attachment  by  Carrie  Sonderman  Against  the 
Granite  State  Provident  ABsocfatlon,  itiUch 
was  affirmed  ^sy  the  appellate  court.  Defend- 
ant appeals.  Affirmed. 

GhsHfls  B.  Selby  and  CMiklInc  ft  <%mit,  for 
appellant  IL  D.  Woodmfl  and  BL  L.  COuntm, 
for  appellee. 

PER  CURIAM.  The  only  pi^t  presented 
for  dedsiOD  in  this  case  Is  aispoaed  of  In  the 
case  of  Same  Aiq>ellant  v.  LI<va,  S4  N.  B.  R^ 
142,  (decided  at  the  present  term.)  For  the  rea- 
sons stated  In  tbe  Ofrinlon  filed  la  that  esse,  the 
Jndnnent  of  the  ospellats  eeurt  will  bs  afflmwd 
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PBOPUD  ax  na.  BINARD  t.  TOWN  OF 
MT.  MORRIS.* 

(Sniveme  Court  of  IUIdoIb.  May  8,  1893.) 
Vamdamus — ^Petition — Municipal  Cobpdrations. 

A  iwtitiMi  for  mandamus  to  compel  the 
board  of  town  aaditors  to  audit  certain  ooods, 
and  to  certify  the  amount  to  the  county  clerk 
for  extension  npon  the  tax  books,  ia  fatally  de- 
fectlTe  where  it  fails  to  allege  that  the  bonds 
have  been  presented  to  the  board,  or  that  It 
has  refused  to  audit  them. 

Petition  hy  the  people  on  the  relation  of 
Adam  Kinard  lor  a  writ  nf  mandamus  to 
compel  the  town  of  Mt.  Morris  to  levy  a 
tax  Tor  the  payment  ol  certain  township 
bonds.  Writ  denied. 

Sanders  &  Bowers,  tor  petitioners. 

WILKIN,  J.  This  la  an  original  pro- 
ceeding Tor  mandamus.  Leave  was  given 
to  file  the  petition  at  tbe  January  term. 
1S92,  and  a  aummons  ordered  returnable 
to  the  fi»llowinR  June  term.  Tbe  respond- 
ents anewere<t  to  that  term,  to  which  the 
petitioner  filed  a  replication.  The  cuse 
was  continued  to  tbe  January  term.  1893, 
and  taken  on  the  petition,  answer,  end 
replication.  The  petition  alleges  "that 
on,  to  wit,  the  3d  day  of  May,  1875,  eald 
town  of  Mt.  Morris,  by  Its  proper  oltlcers, 
made,  executed,  and  delivered  its  twenty- 
tlve  thousand  dollars  in  town  bonds  In 
payment  of  a  snbacrlptlon  voted  by  the 
people  of  said  town  In  aid  of  the  Chicago 
and  Iowa  Railroad  Company,  under  au- 
thority ol  an  act  of  the  genera)  assembly  of 
the  state  of  Illinois  entitled  'An  act  to  In- 
corporate the  Chicago  and  Iowa  Railroad 
Cumpauy,*  approved  March  SO,  A.  D.  1X69. 
Relator  farther  shows  nnto  your  hunora 
that  he  la  Che  owner  nnd  bolder  of  three 
of  said  bonds,  numbered  48,  49,  and  50, 
each  for  tbe  sum  of  f.'iOO,  dne  May  8, 1886, 
bearing  Intereflt  at  therate  of  ten  percent, 
per  annum.  That  aald  bonds  areeach  tac- 
slmlleii  of  each  other,  nave  as  to  the  num- 
bers of  tbe  bonds,  and  that  a  copy  of  bond 
No.  48  la  filed  herewith,  made  part  hereof, 
marked  'Exhibit  A.*  Relator  further  rt^p- 
resenta  nnto  :voDr  honors  that  said  bonds 
have  been  adjudged  hy  this  honorable 
court  to  be  valid  and  anbsistlng  obliga- 
tions of  the  town  of  Mt.  Morris,  and  that 
by  the  terms  of  the  la  w  In  force  at  the  time 
when  aald  bonds  were  issued  it  became 
and  was  the  duty  of  said  town,  through 
Its  proper  corporate  authorities,  to  pro- 
vide for  tuxatloo  for  tfaepaymentof  tbe  In- 
terest due  on  aald  bonds,  and  for  the  prin- 
cipal as  tbesame  uatnred ;  that,  notwlth- 
standlug  this  fnct.  said  town  and  itn  cor- 
porate authorities  have  hitherto  wholly 
relused  and  neglected  to  make  any  prorl- 
Hion  whatever  (or  the  payment  of  said  In- 
debtednesa;  that  because  ol  tbe  failure 
and  refosal  of  said  town  and  Ita  officers 
to  make  any  provislun  for  tbe  payment 
of  said  bondR  and  Interest  thereon  as 
aforesaid, lormal  demand  has  been  deemed 
necessary  fur  tbe  payment  of  theee  bonds 
and  accrued  Interest.  Relator  therefore 
avera  that  tbrongh  his  agent,  John  Wbeel- 


*  Reported  1^  ZjouIb  Bolaot,  Jr.,  Esq,,  of  the 
Chicago  bar. 
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ar,  formal  demand  was  made  tor  the  pay- 
ment of  the  principal  and  accrued  Interest, 
amounting  July  1,1891,  to  92,4iS,  upon 
R.  S.  Marshall,  the  supervisor,  and  Wil- 
liam Miller,  the  treasurer,  of  Mt.  Morris 
township,  Ogle  coanty,  Illinois,  the  de- 
fendants herein,  ou  the  8th  day  of  July, 
1891,  all  of  wbleb  will  more  folly  appear  by 
reference  to  the  return  of  Jobn  Wheeler, 
hereby  attached  to  and  made  a  part  of 
relator's  petition,  and  marked  'Exhibit 
6.* "  Then  follows  the  prayer  for  the  writ 
of  mandamus,  which  will  be  noticed  here- 
after. Tbe  answer  Is  awkwardly  drawn, 
and  a  considerable  portion  of  It  rather  in 
the  nature  of  an  argamentthan  arespoosa 
to  the  allegatloGB  ol  the  petition.  The 
lollowing  statement  therdn  la,  however, 
pertinent  to  the  question  beloreus:  "De- 
fendants would  say  the  said  petitioner  la 
not  a  party  to  whom  onr  town  is  indebt- 
ed, so  far  as  we  nre  or  have  been  advised, 
In  any  other  way  or  at  any  other  time 
than  by  proceedings  had  in  your  honors' 
court.  Neither  are  we  advised  of  the  na- 
ture or  amonnt  of  the  said  plaintiff's 
clalme,  as  we  have  not  had  accras  to  the 
court  record,  or  been  advised  of  the  con- 
tents of  the  amended  petition, either  by  in- 
apection  or  copy  thereof.  The  said  claim 
therein  set  forth  has  never  been  by  the 
plaintiff  or  any  other  party  presented  to 
us  for  audit  and  allowance,  to  the  beat  of 
our  knowledge,  reeollectlon.  and  bclltf, 
and,  nntll  It  Is  so  presented  to  us  for  audit, 
do  not  think  this  court  can  entertain  tbe 
said  plaintiff's  petition.  Neither  can  It 
know  that  there  Is  a  necessity  for  its  ac- 
tion, the  natnre  of  onr  defense,  or  the 
amount  of  our  set-offs,  11  any;  as,  from 
tbe  plalntitf'H default  in  presenting  It  to  na 
first  lor  audit,  it  must,  of  necessity,  in  the 
condition  Itcomes  before  yon,be Ina  state 
of  nonllquidacion."  Tbe  replication  is 
RubatantlaUy  a  reiteration  of  the  allega- 
tions of  the  petition,  and  wholly  falls  to 
meet  tbe  foregoing  statement  by  the  an- 
swer, except  to  repeat  that  a  demand  was 
made  for  the  payment  of  said  bonda  a« 
stated  In  the  petition.  That  demand,  aa 
shown  by  the  written  copy  thereof,  made 
an  exhibit  to  tbe  petition,  was  simply  a 
demand  on  the  supervisor  and  treasurer 
of  the  town  of  Mt.  Morrla  for  payment 
of  said  bonda  and  Interest,  and  a  state- 
ment that  payment  thereof  was  nfnsed  by 
those  officers. 

Under  the  former  practice  fn  proeeedlncs 
for  mandamus  tbe  defftndant'a  return  to 
the  alternative  writ  corresponded  to  the 
answer  to  the  petition  under  the  present 
practice.  Silver  v.  People,  46  111.  224.  The 
petition,  under  the  present  statute,  takes 
the  place  ol  the  alternative  writ,  and  de- 
fects therein  am  taken  advantage  of  in 
the  same  manner  aa  defeets  In  the  altema- 
tlve  writ  were  formerly  reached.  People 
V.  Davis,  98  lU.  133;  Same  v.  Olann,  70  111. 
232;  Dement  v.  Rokker,126  111.  174, 19  N.  E. 
Rup.  38.  And  it  has  been  held  that  defects 
In  substancn  In  tbe  petition  may  l>o  taken 
advantage  of  at  any  time  before  granting 
the  peremptory  writ.  Dement  v.  Rok- 
ker,  supra.  Where,  onder  the  former 
practice,  the  return  to  the  alternative 
writ  controverted  no  fact  alleged  In  the 
writ,  the  return  waa        to  have  the 
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effect  of  a  demnrrer  only.  People  r. 
MlDer.4A  IU.884:  Same  r.  Salomon,  Id. 
888.  And  BO  here  the  answer  moat  be 
treated  merely  as  a  demurrer  to  tbe  peti- 
tion, there  heloK  no  iB^ue  of  fact  made  by 
the  pleadluKS  upon  which  the  determina- 
tion of  tbe  rifcht  of  tbe  relator  to  the 
peremptory  writ  prayed  for  depends. 
Tbe  qaeetlon,  therefore,  le,  does  tbe  peti- 
tion upon  Ita  face  show  that  the  relator  la 
entitled  to  a  peremptory  writ  ae  prayed  ? 
It  will  be  obeerred  that  the  nllega  lions 
therein  are  very  meager.  The  charge  Is 
tbat  "It  became  and  vas  the  daty  of  iiaid 
town  to  provide  by  taxation  for  the  pay- 
ment of  said  bonds,  "and  tbe  only  omis- 
sion of  doty  alleged  against  those  an- 
tborftles  Is  tbat  they  "  wholly  neglected 
and  relosed  to  make  any  proTlalon  wbat- 
erer  for  tbe  payment  of  aald  indebted- 
neaa;"  and  tbe  allegation  as  to  a  demand 
Is.  as  sbowD  above,  tor  payment  from  the 
aapervlsor  and  treasurer  nf  tbe  town. 
Nothing  whatever  Is  said  as  to  the  pres- 
entation of  the  bonds  to  the  board  of 
auditors,  or  their  refasal  to  audit  the 
same,  and  yet  the  writ  yrayed  for  is 
against  "tbe  town  auditors  ol  said  town, 
namely,  tbe  enpervleor  of  aald  town, 
tbe  town  clerk  of  said  town,  and  the  Job- 
tlces  nt  the  peace  of  nald  town,  who  are 
each  made  defendants  to  this  petition, 
and  also  their  surcessors  In  office,  requir- 
ing tbem  to  meet  as  sucb  auditing  board 
of  said  town  of  Mt.  Morris  at  their  next 
session  of  aerolunnnal  meeting,  as  re- 
iiolred  by  law,  and  audit  and  allow  the 
aforesaid  bonds.  Issued  as  aforaenld,  and 
Interest  thereon,  ae  specified  in  the  bonds, 
and  the  costs  of  this  proceedlog  as  a 
Judgment  or  debt  against  said  town, 
and.  when  so  allowed,  to  certify  the 
amount  of  tbe  same  to  the  county  clerk 
or  Ogle  county,  Illinois,  for  extension 
upon  the  tax  books  of  the  county,  and 
tbe  collection  of  the  eame;  and  also  tbat 
tbey  file  with  the  town  clerk  of  said  town 
their  certificate  of  their  allowante  of  the 
amount  for  tbe  payment  of  said  bonds, 
and  tbe  Interest  and  cost  of  this  man- 
damus proceeding,  which  petltlonw  asks 
may  be  adjudged  against  said  defendant, 
and  collected  or  paid  to  tbe  relator  or  bis 
attorney  ol  record;  and  grant  unto  re- 
lator such  other  and  further  relief  as  shall 
aeeni  meet  and  proper  to  your  honors, 
and  as  In  duty  boand  will  ever  pray, "  etc. 
It  tbuB  appears  tbat  a  writ  is  iisked  to 
eompel  the  doing  of  a  thing  wblcb  tbe  al- 
lefcatioas  ol  «be  petition  wholly  loll  to 
show  It  was  tbe  duty  of  tbe  board  of 
town  anditora  to  perform,  or  which  they 
have  neglected  or  refused  to  do,  or  wblcb 
they  have  been  called  upon  by  tbe  relator 
to  perform.  It  1b  a  lamlliar  rule  of  uni- 
versal application  to  proceedings  of  this 
kind  tbat  the  petition  must  set  forth  dls- 
tlDCtly  all  tbe  material  facts  on  which 
tbe  relator  rell«,  so  that  the  same  may 
be  traversed  or  admitted.  People  v. 
Glann,  supra;  Springfield  ft  I.  S.  E.  R.  Ck>. 
V.  Wayne  County  Clerk,  74  111.  27;  Swigert 
V.  County  of  Hamiltou,  130  III.  538,  2i  N. 
£.  Rep.  609;  IlIinolB  &,  M.  Canal  Trustees 
V.  People.  12  111.248.  It  must  set  forth  a 
clear  risbt  on  tbe  part  of  the  relator  to 
have  the  act  performed,  and  aat  lortb 
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every  material  fact  showing  that  It  wak 
tbe  doty  of  tbe  persona  sought  to  be 
eoereed.  Swlgert  v.  County  of  Hamilton, 
supra;  People  v.  Elgin.  <M  111.  607.  The 
snfflclency  of  the  petition  depends  opnn 
Its  averments,  and  not  upon  affidavits 
filed  In  Its  support.  Trustees  of  Schools 
V.  People,  121  111.  552,  18  N.  E.  Bep. 
526.  1 1  Is  clear,  under  the  foregoing 
antboritlea.  that  this  petition  wholly 
falls  to  show  tbat  the  relator  Is  entitled 
to  the  writ  prayed  for.  Admitting  every 
fact  set  forth  in  It,  the  board  of  auditors 
of  the  town  of  Mt.  Uorris  hove  failed  to 
perform  no  doty  which  they  have  been 
called  opon  to  perform.  Tbe  petition  is 
rather  in  tbe  nature  of  a  bill  In  cbaneerr, 
with  a  general  prayer  lor  rnllef,  than  a 

Setltloo  for  a  pmmptory  writ  of  man- 
amns.  Had  a  formal  demnrrer  been 
presented  to  It,  as  should  have  been  done, 
there  woold  have  been  no  question  as  to 
the  result.  As  tbe  case  is  now  preHented. 
there  being  no  Issue  of  fact  to  be  certified 
to  a  Jury  for  determloatton,  we  can  only 
look  to  the  petition  for  antbority  to 
award  the  writ,  and,  that  being  clearly 
Insnfficlent.  tbe  writ  must  be  denied. 


(U6  ni.  UD 
MAXWELL  V.  BIAXWBUi  et  al.* 
(Sapreme  Court  of  nihiols.  May  8,  1893.) 

HOME9TBAI>— CoN*VBV*VtE~ABAXDOSMEST. 

TTader  Bev.  St.  1891,  c.  62.  fi  4,  which 
declares  that  no  release,  waiver,  or  conveyance 
of  a  homestead  shall  be  valid  **anleBB  the  some 
ia  in  writing  snbscrlbed  by  said  boQBeholder 
and  his  or  her  wife  or  basband,  or  possession  is 
abandoned  or  given  porsaant  to  the  codt^-' 
anoe,"  a  deed  signed  by  the  bonseholder,  but 
not  signed  by  bis  wife,  is  anfficient  to  pass  ti- 
tle to  a  homestead,  where  the  honseholder, 
after  the  death  of  hia  wife,  dellTers  posBession 
of  the  property  to  the  grantee. 

Appeal  fnnn  circuit  court,  Ue  Witt 
county;  Ueurge  W.  Herdman,  Judge. 

Bill  by  William  A.  Maxwell,  Jamea  D. 
Maxwell,  Caleb  D.  Maxwell,  Koncy  L.  Ar- 
therton.  Lewis  C.  Veteto,  Mary  Nelson, 
MonroeNelson. Eltsabetb  Ulckle, and  John 
HIckle  against  Joseph  P.  Slaxwell  and 
John  A.  Maxwell  to  set  aside  a  deed. 
Complainants  obtained  a  decree.  Defend- 
ant .losepb  P.  Maxwell  appeals.  Reversed. 

Moore  ft  Warner,  for  apptillant. 

WILKIN,  J.  Stating  only  the  facts  per- 
taining to  the  quefltlon  prenented  for  our 
decision,  the  case  la  as  follows:  On  tbe 
22d  day  of  December.  18H5,  John  Maxwell 
owned  the  £.  ]^  of  the  N.  W.  V  of  the  N.  E. 
^  of  section  85,  township  21  N.,  range  1 
third  P.  M.,  De  Witt  county,  this  state, 
opon  which  was  a  dwelling  house  occupied 
by  himself  and  wife,  EllEabeth,  as  a  resi- 
dence. Said  lot  of  laud,  and  the  buildings 
thereon,  did  not  exceed  In  value  f 1.000. 
Un  said  day,  John  Maxwell  conveyed  said 
property,  so  Iwlng  his  homestead,  to  bis 
sou  JoBeph  P.  Maxwell,  this  appellant; 
bis  said  wife,  Elisabeth,  not  Joining  In  tbe 
deed,  and  It  being  stated  therein  that  the 
conveyance  was  subject  to  her  dower  and 


'Ueported  by  Lonls  Bolsot,  Jr.,  Bbq.,  of  the 
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bmnMtedd.  Tbe  bnsbadd'and  wife  both 
contlnoed  to  uecapystild  preiDlneB  as  their 
home  antll  Marcb  SO.  IKSft,  wlien  she  died, 
wliereupun  the  piisHeflfilon  thereof  was  de- 
livered by  the  buBband  to  appellaot.  the 
^antee  Insald  deed.  On  January  25,1891. 
said  John  Maxwell  died  Inteatate.leavluf?, 
blm  survivlnK.  children  and  Krandcblldren, 
beira  at  law.  Bhortly  after  bla  death  a 
part  of  those  eblldren  and  xraodebildren 
filed  tbia  bill  aKainat  appellant  and  one 
John  A.  Maxwell,  prayinf;,  amoni;  other 
thlDfi^.  that  the  above-mentioned  deed  be 
set  aelde,  and  eald  premises,  with  other 
real  estate  described  in  tbe  bill,  parti- 
tioned. On  the  bearing  a  decree  was  en* 
cer^,  granting  tbe  prayer  of  tbe  bill  as  to 
tbe  aboTO-deacrlbed  real  eiitate,  and  deny- 
ing all  other  relief  prayed.  No  brief  or  ar- 
ICnment  baa  been  filed  on  behalf  ol  appel- 
lees, but  we  anderstand  from  what  is  said 
by  counsel  for  appellant  that  tbegrnaod 
npon  which  the  court  below  set  aside 
said  deed  from  John  Maxwell  to  appellant 
was  that.  It  being  an  attempt  to  conveys 
fanmeatead  of  the  grantor  therein,  then 
bavlng  a  wife,  who  did  not  sign  or  ac- 
bnowledge  the  deed,  tbe  same  was  Invalid; 
and  so  the  question  stated  tor  our  deci- 
sion Is:  "Did  the  deed  made  by  Jobn 
Maxwell  to  Joseph  P.  Maxwell  for  the 
premises  in  controversy,  together  with 
the  possession  of  said  premlsea  being 
given  by  Jobn  Maxwell,  alter  the  death  ol 
his  wife,  to  Joseph  P.  Maxwell,  pursaant 
to  said  deed,  vest  In  Joseph  P.  Maxwell  ti- 
tle, notwithstanding  John  Maxwell's  wife 
did  not  Join  In  Its  execution,  and  It  did  not 
contain  statutory  release  nf  homestead  ?" 
As  here  stated  the  whole  question  Is  set- 
tled by  aeetlon  4.  c. 62,  Rev. 8t..  ( mtarr  &  C. 
St.  IIOS,)  where,  In  providing  bow  the  es- 
tate of  homestead  may  be  eztlnKnlsbedJt 
Issald  :  "No release,  walver.oreonveyance 
of  the  estate  so  exempted  shall  bn  valid 
unless  the  same  is  In  writing,  subscribed 
by  said  householder  and  his  or  her  wife  or 
hnsband,  II  be  or  she  have  one,  •  •  • 
or  possession  la  abandoned  or  given  pur- 
suant to  tbe  conveyance."  It  Is  clear,  by 
the  terms  of  this  section,  as  well  as  by  tbe 

f»revlou8  derisions  of  this  court,  the  deed 
a  question,  of  Itself,  was  Ineffectual  to 
pass  tbe  title  to  oald  homestead  to  ap- 
pellant. Eldrldge  v.  Pierce,  90  111.  474; 
Browning  v.  Harris,  99  III.  4.'t6:  McMahlll 
V.  McMahil),  105  111.  696;  Kltterlln  v.  Insur- 
ance Co..  181  III.  647.  2R  X.  B.  Bep.  772.  It 
to  eqnally  clear  that  encb  a  deed  Is  valid  If 
"possession  to  abandoned  or  given  pursu- 
ant to  tbe  conveyance."  Under  tbe  fore- 
going section  of  tbe  statute,  there  are  two 
modes  under  which  the  homestead  estate 
may  be  extinguished :  "Flrsttbya  release, 
waiver,  or  conveyance  In  wrltluK.  sub- 
scribed by  ancb  bonsebolder  and  bis  wife; 
*  *  *  or,  second,  by  conveyance  of  the 
prerolflea,  with  abandonment.  f>r  giving 
puesesston."  McMahlll  v.  McMahlll,  sn- 
pra.  The  other  cases  died  also  bold.  In 
effect,  that  the  conveyance  Is  only  Invalid 
when  possession  la  notabandonedorglven 

Snrsnant  thereto,  Bn  it  wag  said  In 
[uorev.  Flynn,  186  lU.  78.  25  N.  £.  Rep. 
844:  "Itto  also  Insisted  tbat  the  law  re- 
quites a  certain  form  ol  the  release  of  the 
homestead,  and  tbat  no  other  form  can  be 
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Bubatitnted  for  tbe  reqdlred  dae.  The 
propnsltlona  thna  atatod  have  appllcatlan 
only  to  a  case  when  pueaesaloa  Isnot  given 
pursuanc  to  the  con  veyance.  A  surrender 
of  poBseaalon  pursuant  to  a  couveyancu 
of  tbe  property  Is  not  an  abandonment  of 
the  estate  of  homestead,  but  Is,  by  virtue 
of  the  statute,  an  appropriate  mode  of 
transferring  that  ratate.**  It  to  true  tbat 
tbe  proposition  above  stated  aasomee  tbat 
possession  wasdelivered  by  Jobn  Maxwell 
to  appellant  after  the  death  of  the  wife 
pursuant  to  said  deed,  but  the  proof  Is  ao 
clear  and  positive  on  that  question  tbat 
no  room  Is  left  for  controversy  upon  It. 
We  are  of  tbe  opinion  tbat  tbe  decree  be- 
low. boldloK  said  eonveyanee  Invalid,  Is 
erroneous,  it  will  therefore  be  revaned, 
and  thecanse  will  be  remanded  to  tbe  cir- 
cuit court,  with  dlreeUona  to  dtomtoa  tbe 
bill. 


a«  iiL  uo) 

PBOPLB  V.  FBSLBB.' 
(Supreme  Conrt  of  UIIdoIb.   May  8.  1803.) 

IXSCUNCE— ACTIXO  FOH  FOKBION  COMPANT — AC- 
TIUN  FOB  BT<LTUT0KV  PbNALTT — DbCLAKATIOX. 

In  an  action  to  recover  the  penalty  pro- 
vided by  Rev.  St.  1891,  a  73,  S  for  act- 
ing as  agent  of  "anv  insurance  company,  as- 
sociation, or  partnersnip  incorporated  oy  or  or- 
ganized under  the  laws  of  any  other  state  or 
any  foreign  government,"  In  taking  riaka  in  U- 
littois  without  procuring  a  certificate  of  author- 
ity from  the  auditor  of  puhllo  accounts,  a  dec- 
laration which  alleges  that  the  defendant  acted 
as  agent  of  "The  Australian  Fire  Inaurance 
Company  of  Sydney,  N.  S.  W.,  a  company  not 
organized  or  mcorpimted  unon  the  laws  of 
the  state  of  lUinois,"  withoat  alleging  that 
such  company  was  Incorporated  under  tbe  laws 
of  any  other  state  or  government,  to  demurra- 
ble. 

Appeal  from  circuit  court.  Green  eono- 
ty ;  Lyman  Lacey,  Judge. 

Action  of  debt  by  tbe  people  of  the  state 
of  llllnoto  against  J.  H.  Feeler  to  recover 
a  statutory  penalty.  Defendant  obtained 
Judgment  upon  demurrer  to  tbe  declara- 
tion. Plaintiff  appeato.  Affirmed. 

George  Hunt,  Atty.  Gen., for  tbe  People. 
D.  J.  SnllWan  and  F.  A.  Wbltestde.for  ap- 
pellee. 

WILKIN.  J.  Tbe  people  of  the  state  of 
Illinois,  byOeoi^  Hunt,  attorney  ffeneral, 
brought  this  action  against  appellee  to 
recover  the  penalty  for  the  violation  of  a 
statute  of  this  state.  Tbe  declaration  aU 
togea  tbat  the  defendant,  on  tbe  &tb  day  of 
Marcb,  1893,  at,  to  wit,  said  county  of 
Green,  *  *  •  acted  as  the  agent  of  and 
transacted  business  for  the  Australian 
Fire  Insurance  Company  of  Sidney,  N.  8. 
W.,  a  company  not  organtoed  or  incorpo- 
rated under  tbe  laws  of  the  state  of  llll- 
noto. In  tablng  risks  and  transacting  tb« 
buslnesn  of  fire  insurance  In  tbe  state  of 
Illluols,  to  wit,  in  said  county  of  Green, 
and  as  such  agent,  as  aforesaid,  at,  to 
wit,  the  county  aforesaid,  did  procure,  la- 
sue,  and  deliver  to  *  *  *  a  policy  of  in- 
surance, •  •  *  whereby  said  Insurance 
company  did  Insure  "  •  •  against  loan 
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or  dalmafte  hy  Are  for  tbe  period  of  one 
T^Ty' eie.y  "nnd  did  tbao  and  there,  aa 
■acta  ttxcnt,  do  and  perlorm  other  acta  io 
uid  abont  the  taklns  of  said  tnaDrance, 
vblcb  said  acts,  and  each  (if  tbem,  were 
done  and  performed  hy  said  defendant  aa 
a^nt,  aa  aforesaid,  he  not  having  pro- 
cured from  the  auditor  of  public  acconota 
oftbeatateof  llltnola  a  certificate  of  an- 
thority  stating  that  said  the  Auatrallan 
Fire  loRurauce  Company  of  Bydney,  N.  S. 
W.,  bad  eomplled  with  tbe  requirements 
of  tbe  acta  of  cbe  general  aeaembly  ot  tbe 
atate  of  Ullnola,  entitled  *An  act  to  in- 
corporate and  to  Koreru  fire,  marine,  and 
Inland  navigation  Inaarance  cumpaniea 
doing  bnalnesa  Id  tbe  atate  «t  Illinois,'  ap- 
proved March  11.1869,  which  apply  to  aald 
company  wbea  doing  a  Are  Insurance  bual' 
ncH  In  tbe  atate  of  lllluola,  and  also  stat- 
ins tbe  name  of  tbe  attorney  appointed 
by  aald  Inanrance  company  to  act  fur  It  in 
the  state;  and  which  said  acts,  and  each 
of  them,  so  done  and  performed  by  said 
defendant  were  and  are  contrary  to  tbe 
form  of  the  atatnte  in  aucb  cases  made 
and  provided.  And  the  plalntlB  avera 
that  tbe  aald  tbe  Anatrallan  Flreinsur* 
aoce  Company  of  Sydney,  N.  S.  W.,  bad 
not,  at  tbe  tlmeot  tbe  Iwulng  and  delivery 
(rf  aald  policy  and  of  tbe  performing  of  the 
aevernl  acts  aforesaid,  tberetotoro,nor  has 
It  since,  complied  v>ith  the  statute  of  the 
atate  of  llUnulsin  aneb  cases  made  and 
provided  In  respect  to  tbe  taking  ot  risks 
and  tbe  transaction  of  fire  Insurance  busl- 
neas  In  tbe  state  of  lllinoie  by  Inanrance 
CMopantes  Incorporated  by  or  organized 
under  tbe  lawa  of  any  state  of  the  United 
Statee  other  than  the  state  of  Illinois,  or 
or  any  foreign  government;  nor  bad  said 
company  then  and  there  any  lawful  right 
to  transact  the  bnaineaa  of  fire  Insurance 
in  tbe  atate  ot  Illlnola.  Wberefon^and  by 
force  of  the  statute,  an  action  batb  ae- 
emed  to  the  plaintiff  to  demand  and  have 
ot  and  from  the  said  defendant  tbe  sum  of 
S500,partand  parcel  of  the  saldsum  above 
demanded."  Additional  counts,  charging 
otber  and  similar  violations  of  law  In  tbe 
Issuing  of  otber  policies  of  Inanrance,  In 
tbe  same  form  except  aa  to  names  of 
persons,  dates,  and  description  ot  proper- 
ty  Insared,  as  tbe  first  count  ot  tbe  decla- 
ration. Declaration  signed  by  George 
Hunt,  attorney  general.  This  action  was 
brougbt,  as  the  declaration  shows,  under 
the  act  of  the  general  assembly  approved 
March  11.  ISSB,  entitled  "An  act  to  Incor- 
porate and  to  govern  fire,  marine,  and  In- 
land navigation  Insurance  companies  do- 
ing business  in  tbe  state  of  IIllnoiB.*'  To 
the  declaralloQ  a  genernl  demurrer  was 
filed,  which  tbe  circuit  conrt  sustained, 
and.  the  people  electing  to  stand  by  Its 
declaration,  Judgment  was  entered  against 
It,  and  it  proseentes  tbla  appeal. 

Tbe  only  question  In  tbe  case  Is,  did  tbe 
dfcolt  conrt  rule  correctly  In  sustaining 
tbe  demurrer  to  tbe  declaration?  Section 
22of  said  act  of  1869  provides  that "  It  shall 
beunlawtslfor  any  Insurance  company,  as- 
sociation, or  partnership  incorporated  by 
or  organised  under  the  laws  of  any  other 
atate  ot  the  United  States,  or  any  foreign 
fcovemment.for  any  ot  tbe  purposes  speci- 
flod  In  this  act,  directly  or  indirectly,  to 
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take  risks  or  transact  any  business  of  In- 
surance In  tbls  state  unless  posseased  of 
the  amount  ot  capital  required  of  almllar 
eompaniea  formed  under  the  provisions  of 
tbls  act,  •  «  •  norshall  It  be  lawful  for 
any  agent  or  agents  to  act  for  any  company 
or  companies  referred  to  in  this  ftectlon, 
directly  or  indirectly,  in  taking  risks  or 
transacting  the  bnalneas  of  fire  or  Inland 
navigation  Inaurance  In  this  state  with- 
out procnriog  from  tbe  auditor  ot  publle 
accounts  a  certificate  of  aotborlty  atatlng 
tbatancb  company  baa  complied  with  all 
tbe  requisites  ul  this  act  which  apply  to 
such  com  panics,  ".etc.  It  is  clear  from  tbe 
foregoing  extracts  from  said  section  that 
it  Is  aimed  against  foreign  insurance  eom- 
paniea attempting  or  desiring  to  do  busi- 
ness In  tbls  state,  and  one  of  tbe  objee* 
tiona  urged  to  tbe  fleclaratlon  Is  that  It 
fails  to  show  that  the  company  lor  which 
tbe  defendant  acted  was  a  foreign  Inaur. 
ance  company.  It  will,  we  apprehend,  be 
conceded  that  if  a  person  should  assume 
to  act  for  a  fictitious  company  having  no 
existence  whatever,  and  take  risks  or 
transact  other  buslneea  in  Its  name,  he 
woald  not  be  xutlty  of  a  violation  ot  tbe 
proTlslona  of  thia  act,  tbongb  be  might  be 
prosecuted  for  bo  doing  under  tbe  Criminal 
Codeof  the  atate.  It  will  beobserved  that 
all  that  Is  said  In  this  declaration  as  to 
the  company  for  wblcb  the  defendant  act- 
ed Is  that  be  acted  as  the  agent,  etc.,  for, 
"the  Auatrallan  Fire  Insurance  Company, 
of  Sydney,  N.  S.  W.,  a  company  not  or- 
ganised or  incorporated  under  the  laws 
of  the  stateot  Illinois."  There  lean  entire 
absence  of  allegation  of  organization  of 
said  company,  except  tbe  negative  one 
that  it  was  not  Incorporated  or  organized 
under  the  laws  of  this  state.  Applying 
the  well-known  rule  that  pleadings  must 
always  to  be  construed  most  atrongiy 
against  the  pleader,  this  declaration 
shows  no  mora  than  that  the  defendant 
acted  for  a  company  called  tbe  "Austra- 
lian Fire  Insurance  Company  of  Sydney, 
N.  S.  W., "  neither  Incorporated  nor  organ- 
ized under  the  laws  of  any  other  state  of 
the  United  States  or  any  foreign  govern- 
ment." Conceding  that  "of  Sydney,  N.  S. 
W.,"  means  of  Sydney,  New  South  Wales, 
It  win  not  be  seriously  contended  that 
that  langoage  amounts,  under  any  rule  ot 
pleading,  to  an  averment  that  tbe  com- 
pany was  Incorporated  or  organised  un- 
der the  laws  of  New  South  Wales.  As  be- 
fore said,  the  allegation  amounts  to  no 
more  than  a  statement  of  the  name  by 
wblcb  the  company  was  known.  Tbe 
statute  under  which  this  action  is  brought 
is  highly  penal,  and  this  suit  Is  to  recover 
a  penalty,  and  It  Is  well  settled  that  in 
such  actions  the  averments  of  the  declare* 
tlon  must  bring  tbe  easeclearly  within  the 
prohibition, and  that  the  provlaionsof  tbe 
statute  must  be  strictly  construed.  Ed- 
wards T.  HIU,  11  lU.  22;  Chicago  &  A.  R. 
Co.  V.  Feople,  67  III.  11;  Gilbert  v.  Bone, 79 
111.  341.  Every  fact  necessary  to  constltato 
the  offense  for  which  the  recovery  of  a  pen- 
alty is  sought  must  be  dlatlnctly  averred, 
and  no  intendments  are  allowed  In  favor 
of  the  people.  Whltecraft  v.  Vanderver, 
12  I1L235;  Waddle  V.  Duncan,  63  III.  228; 
18  Amor,  ft  Bng.  Enc.  Law,  pp.  278,^271),  and 
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caeeei  elted  In  note.  Here,  onlou  It  be  In* 
ferred  that  the  conipaoy  fur  wblch  tbe  de- 
feodaot  acted  whb  Incorporated  or  or- 
ganised under  the  laws  of  Rume  other  state 
or  forefgQ  government,  there  Is  uothing 
whatever  opon  which  to  baue  the  cliarge 
that  tbe  defendant  acted  for  a  foreign  In- 
flurance  company  In  tbls  state.  By  the 
terms  of  tbe  statnte  he  conld  only  be  made 
llabletor  the  penalty  eued  for  by  taking 
risks  or  acting  for  an  Insurance  com- 
pany, association,  or  partnership  tncurpo- 
rated  by  or  organized  under  tbe  lawB  of 
any  other  state  of  the  Dnlted  States,  or 
any  foreign  Kovernment,"  and  this  the 
dcc1aratl<in  wholly  falls  to  show  that  be 
did. 

We  donot  deem  it  Important  In  this  case 
to  determine  whether  this  act  of  has 
been  so  far  repealed  by  the  subsequent  act 
of  Jane,  1879,  In  relation  to  the  same  sub- 
ject, as  that  this  action  could  not  be 
brought  In  tbe  name  of  tbe  attorney  gen- 
eral. As  before  stated,  the  action  is 
brought  nnder  tbe  statute  of  1S88.  wbleb 
expressly  provides  tbat  It  may  be  brongfat 
by  tbat  officer;  but  we  think,  for  the  rea> 
sons  abovHstated,the  demurrer  was  prop- 
erly sustained,  without  reference  to  the 
qnestlons  as  to  his  right  to  bring  the  suit. 

The  judgment  of  tbe  circuit  court  will  be 
affirmed. 


(146  III.  276) 

QUINN:  et  aL  T.  FEOFLB,  to  T7n  of  SAUNB 

COUNTY.* 
(Snp'reme  Conrt  of  IIUqoIb.  May  8,  1893.) 
Fraudulemt  Contetaxcb— tiDiT  TO  Set  Aside — 

PlEADIXO— PaUTI&S  —  DbCBBB  —  HOUSSTBAD— 
JUDOHEMT— COLLATBRAL  ATTACK. 

1.  In  a  snlt  to  set  aside  as  fratidnlent  a 
deed  executed  by  one  of  two  joint  judgment 
debtors,  the  other  jadgment  debtor  is  not  a  nec- 
e«sarv  party. 

2.  An  allegation  in  the  biU  that  executions 
have  been  issued  on  the  judgment,  and  re- 
turned unsatisfied.  Is  sufficient  to  show  that 
the  complainant  luts  exhausted  his  legal  rem- 
edy. 

3.  A  judgment  rmdered  upon  a  recogni- 
zance taken  in  open  court  In  a  criminal  case, 
after  the  same  has  been  remanded  by  the  su- 
preme court,  cannot  be  collaterally  attacked  on 
the  s^und  that  the  record  does  not  show  that 
tbe  circuit  court  had  ordered  the  case  redocket- 
ed,  or  that  the  prisoner  had  been  notified  of 
the  intention  to  redocket  it,  where  the  record 
shows  that  the  case  was  in  fact  redocketed, 
since  by  appearing  in  court  and  entering  into 
the  recoguizanue  the  prisoner  and  his  sureties 
waived  notice  and  order. 

4.  Where  a  deed  conveying  land  subject  to 
a  homestead  is  set  aside  as  naudulent  at  the 
suit  of  a  creditor,  a  provision  In  the  decree  that 
the  master  in  selling  the  land  shall  proceed  in 
accordance  with  the  homestead  law  does  not 
canse  the  homestead  estate  to  revert  to  tiie 
grantor,  bnt  rimply  oonfirnu  the  grantee'*  title 
thereta 

Appeal  from  appellate  court,  fourth  dis- 
trict. 

Bill  by  the  people  of  the  state  of  Illinois, 
to  the  use  of  Saline  cnnnty,  against  Wash- 
ington Qulnn,  Mary  Quinn,  John  Qainn, 
George  Quinn,  Homer  Quinn,  Lon  E.  Quinn, 
and  Maj  K.  Qulnn.  to  set  aside  certain 
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deeds  made  by  Waahlnirton  Qalon  to  tbe 
other  defendants.  Complainant  obtatned 
a  decree,  whlcb  was  attlrmed  by  ths  ap- 
pellate court.    Defendants  appeal.  Af- 

Qrmeil. 

Geo.  B.  Leonard  and  John  W.  Burton, 
tor  appellants.  A.  W.  Lewis  and  William 
H.  Green,  tor  appellee. 


WILKIN,  J.  This  Is  an  appeal  from  a 
Judgment  of  affirmance  by  tbe  appellate 
court  of  the  fourth  district.  Tbe  follow- 
ing statement  of  tbe  case  by  Sample,  J., 
snfflclently  presents  the  questions  raised 
for  decision  In  this  court: 

The  appellee  filed  Its  bill  in  ebeneery 
against  appellants  to  set  aside  certain 
deeds  made  by  Washington  Qnlnn  to  the 
other  defendants.  It  appears  that  one 
John  Quinn  was  indicted  by  the  grand 
Jury  of  Saline  connty  for  grand  larceny. 
Ontheldtb  day  of  Marcb,  1888,  he  gave 
recognisance  In  open  court  for  bis  apiiear- 
ance  at  the  succeeding  term,  with  W  ash- 
Ington.  James  T.,  and  George  Q.  Qulno  as 
bis  sureties.  John  Quinn  not  uppearlng 
at  tbe  followlnft  term  of  court;  his  recog- 
nlzance  was  forfeited,  and  final  Judgment 
entered  thereon  on  tbe  18th  day  of  March, 
1SS9.  for  the  sum  of  91.500  and  costs. 
Thereafter  executions  were  Issued  on 
said  Jadgment  and  returned  unsatisfied, 
whereupon  proceedings  were  tatoeii  to  set 
aside  certain  deeds  which  it  is  alleged  were 
filed  of  record  after  tbe  entering  Into  said 
recognisance,  whereby  Washington  Qulun 
fraudulently  conveyed  his  lands  to  certain 
of  his  children,  all  of  whom,  together 
witb  the  wlfA  of  Washington  Qulno,  ara 
made  parties  defendant.  The  prayer  of 
the  bill  Is  tbat  said  lands  be  made  subject 
to  execution  to  l>e  Issued  on  said  Judg- 
ment.or  tbat  thecourtdecreetbatsomuch 
of  BHtd  premises  be  Bt>ld  as  may  be  nec- 
essary to  eatlsty  said  Judgment,  and  for 
general  relief.  A  demarrer  to  the  bill  was 
overruled,  and  then  answered  by  tha  de- 
fendant affirming  the  validity  of  thedeeds. 
Tbe  answer  farther  seta  up '  as  a  delMse 
that  sufficient  real  estate  had  been  levied 
upon  to  satisfy  said  Judgment,  and  tbat 
there  was  no  criminal  charge  of  any  bind 
presented  against  John  Qulnn,  nor  was 
there  any  record  of  any  indlctmenthavinK 
been  returned  in  open  court  against  him, 
opon  which  It  is  supposed  he  was  required 
to  give  hall.  Issue  was  Joined,  and  tbe 
canse  heard  by  the  court.  Deciree  was  en- 
tered In  favor  of  tbe  complainant,  setting 
aside  the  deeds,  and  directing  the  master 
In  chancery  to  eeU  tbe  lands  tc  satluly 
said  Judgment  and  costo,  in  case  the  same 
was  not  satisfied  by  payment  by  Washing- 
ton  Qulnn  withlu  a  certain  time  fixed  In 
the  decree;  tbat  said  money  should  be 
paid  by  the  master  in  case  of  aale  to  tbe 
state's  attorney  of  Saline  connty,  and  tbe 
residue,  if  any,  Khould  be  paid  to  Wash- 
ington Qulnn;  that  In  making  such  sale 
the  master  should  be  governed  by  the 
rales  applicable  to  such  sales  In  dealings 
with  the  estate  of  homescead,  which  the 
court  found  to  be  lii  Washington  Qnloa 
as  to  certain  real  estate  that  had  beau  so 
fraudulently  conveyed  by  bim. 

It  la  flrst  luiriBted  by  counsel  fur  appd- 
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laatB  that  the  drenlt  conrt  erred  Id  retns- 
loic  tu  BQBtaln  a  demorrer  to  the  blU  ot 
complainant,  becanse  Jameii  T.Qnlnn.one 
of  the  aecuntles  on  the  recognisance,  and 
ti defendant Intbe  Jadgrnent  thereon whicb 
in  made  the  basis  of  complainant's  claim, 
waa  a  necrasHry  party  to  the  bill.  Thin 
position  Is  untenable.  No  relief  whatever 
ia  suarbt  against  James  T.  Qnlnn  In  this 
proceeding.  He  was  In  no  way  connected 
witb  the  alleged  frandnient  conveyance, 
and  tbererore  has  no  legal  Interest  direct- 
ly or  Indirectly  In  the  result  of  this  litiga- 
tion. It  bas  been  held  that  a  Judgment 
debtor  Is  a  necessary  party  to  a  creditors' 
bill  to  set  aside  a  fraudulent  conveyance, 
but  this  la  only  so  when  the  deed  of  Ron- 
veyance  aoDgbt  to  be  set  aalde  contains 
covenants  of  warranty,  tspear  v.  Gamp- 
bell,  4  Seam.  228;  Johnson  v.  Hober,  184 
lU.  611,  2S  N.  E.  Rep.  79<).  It  Is  a  matter 
of  indifference  to  James  T.  Qnlnn  whetlier 
the  conveyance  here  In  qneation  be  sus- 
tained or  not.  He  was  nota  proper  party 
to  the  bill,  mncb  leas  a  neceeuary  one. 

Bat  It  is  eald  It  was  necessary  for  the 
complainant  to  allege  the  insolvency  of 
James  T.  Qulnn  aa  well  as  each  of  the 
other  defendanta  to  snld  jndgnient.  In 
other  words,  using  tiieir  own  language: 
"It  anyone  of  these  sureties  Is  solvent, 
then  there  Is  a  complete  remedy  In  law, 
and  this  bill  sbonld  not  bave  been  enter- 
tained on  demurrer  being  .filed."  This 
point  most  have  been  made  underamls- 
apprehe&alun  aa  to  the  avermmt  made  In 
thnbilL  It  lAtbBreexpresslyalleged''that, 
aside  from  tbe  lands  hereinafter  mentioned 
and  described,  the  said  John  Qnlnn,  Wash- 
ington  Qulon,  James  T.  Qulnn,  and  George 
G.  Qnlnn  are  each  Insolvent."  It  is  also 
alleged  that  executions  had  t>een  dnly  is- 
sued upon  said  Judgment  against  each  ot 
the  d^endants  thereto,  and  duly  returned, 
"No  property  fonnd."  This  was  all  the 
Jodgment  debtor  was  required  to  aver 
and  prove  In  order  to  show  that  it  bad  ex- 
hausted its  legal  remedy.  By  such  allega- 
tion and  proof  It  did,  for  the  purpose  ot 
maintaining  this  bill,  eatabilsb  tbe  Ineol- 
▼eoej  ot  the  defMidants  to  said  lodgment, 
and  showed  prima  fade  that  It  had  ez- 
hansted  Ita  legal  remedy.  Manchester  v. 
McKee,  4  Oilman,  511.  In  our  view  of  the 
case.  It  is  unneceHSary  to  determine  whether 
or  not  the  bill  Is  one  which  could  be  maiU' 
tafned  without  an  averment  nnd  proof 
tbat  the  remedy  at  law  had  been  exhaust- 
ed, tieuanse.  as  we  understand  the  record, 
tbere  is,  wltbln  the  meaning  of  the  law, 
both  allegation  and  proof  of  tbat  fact. 

It  appears  tbat  upon  the  hearing  appel- 
lee offered  in  evidence  the  record  of  the  nlr- 
cuit  conrt  of  Saline  county,  showing  the 
entering  Into  the  recognisance  upon  which 
jDdgmeut  was  afterwards  entered,  a^  al- 
lied in  the  bill,  and  appellants  objected 
thereto  for  the  reason  that  it  did  not 
show  that  after  the  reveraal  of  a  Judg- 
ment of  conviction  aaalnst  said  John 
Qaino  by  thla  court,  and  the  remandwent 
of  tbe  case,  the  circuit  conrt  had  ordered 
the  redocketlng  of  tbe  case,  or  that  said 
John  Quinn  or  his  attorney  had  t>een  no- 
tified of  au  Intention  to  redoeket  tfaesame. 
That  objection  was  ovennled,  and  it  is 
dow  Insisted  that  said  reecMrd.  was  Im- 


properly admitted  In  evidence.  If  it  be 
conceded  that  the  statute  reqolriug  notice 
and  an  order  redoeketing  a  case  In  the 
trial  conrt  after  remandment  by  this  or 
the  appellate  conrt  Is  applicable  to  crtm- 
loal  cases,  still  the  objection  here  urged  Is 
withoat  force  for  the  reason  tbat  tbe  rec- 
ord does  show  that  the  case  was  in  fact 
reducbetetl.  and  tbat  the  d^endantJohn 
Qnlnn,  with  bis  said  sureties,  appeared  in 
open  court,  and  entered  into  said  reeog- 
nliance.  By  so  doing  he  waived  all  no- 
tice and  a  formal  order  reinstating  a  case, 
if  such  notice  and  order  were  necessiiry. 
Neither  be  cor  bis  sureties  cuuld  after- 
wards be  heard  to  question  the  validity 
of  the  recognliance  for  want  of  such  pre- 
liminary steps  In  the  case.  "Tbe  law 
elothea  the  Judge  with  Jnrisdictlon  ot  the 
subject-matter,  and  when  the  prisoner 
was  before  falm— no  matter  bow  be  came 
there— he  bad  Jurisdiction  uf  his  person, 
and  then  his  Jurisdiction  was  complete." 
Mix  V.  People,  26  111.  84.  Harris  v.  Peo- 
ple, 128  III.  oS5,  21  N.  E.  Kep.  603,  In  no 
way  conflicts  with  what  Is  here  said.  The 
defendant  and  his  suretieo,  by  voluntarily 
appearing  In  open  court  and  entering  Into 
bond  for  bis  appearance  at  a  future  time, 
did  not  In  any  sense  attempt  to  confer 
Jurisdiction  upon  the  court  uf  tbe  subject- 
matter,  or  to  change  the  mode  of  trial  au- 
thorized by  law.  That  a  party  can  give 
Jurisdiction  ot  bis  person  to  a  court  hav- 
ing Jurisdiction  of  the  snbject-matter  by 
consent  in  cases  civil  or  criminal  is  so 
clear  that  It  admits  of  no  nrgament. 
Moreover,  the  Judgment  rendered  upon  tbe 
recognizance  which  Is  the  basis  of  this 
proceeding  cannot  be  attacked  collater- 
ally. No  principle  la  better  settled  tban 
that  a  judgment  cannot  be  attacked  in  a 
collateral  proceeding  tor  mere  errors  or 
irregularities  in  tbeproeeedlng  by  which 
U  was  obtained.  We  entertain  no  dnnbt 
as  to  tbe  correctness  of  tbe  ruling  of  the 
circuit  court  upon  tbe  admissibility  of  the 
record  objected  to. 

The  decree  of  the  circuit  court  found 
that  Washington  Qalnn  bad  an  estate  of 
homestead  tu  tbe  extent  of  91,000  In  the 
lands  found  to  have  been  fraudulently  ccm- 
veyed,  and  directed  the  master  In  chan- 
cery In  making  the  sale  to  proceed  In  ac- 
cordance with  the  la  w  In  relation  to  the 
h4jmeHtead  estate.  Counsel  for  appellnnta 
contend  that  the  effect  uf  this  decree  Is  to 
take  the  homestead  so  found  In  Washing- 
ton Qulnn  from  his  grantee,  and  force  It 
back  upon  him.  Hneh  ia  not  the  scope  ot 
the  decree.  When  the  homestead  Is  set 
off  the  conveyance  will,  under  thin  decree, 
be  good  as  to  It,  though  fraudolent  and 
void  as  to  the  remainder  of  the  premises. 
It  was  clearly  right  to  ardor  tbe  master 
In  chancery  who  was  directed  to  make  the 
sale  to  est  oft  the  homestead.  Cummlngs 
V.  Burleson,  78  lU.  281.  It  would  have 
been  his  duty,  under  tbe  terms  of  the  de- 
cree, to  have  done  so  without  specific  di- 
rections. Ammondson  v.  Ryan,  111  III. 
506:  Mitchell  V.  Sawyer,  116  111.  660,fiM.  E. 
Bep.  109. 

Some  other  grounds  of  reversal  are 
urged  In  tbe  brief  and  argnmentof  counsel 
for  appellants  filed  In  tbe  appellate  court 
and  reflled  bere,  but  we  dp  not  consider 
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tbem  tenable.  Tbey  were  properly  over- 
ruled, for  tbe  reaeon  stated  Id  the  opin- 
ion ul  the  appellate  court.  The  Judgment 
ol  tbe  appellate  eoart  will  be  affirmed. 


(148  Ul.  31^ 

STOND  T.  YANDJSBMJlBK  et  aL^ 
(Snpreme  Court  of  Elinoia.    Ma?  8,  1893.) 
DowEH— Devise  as  B*k— ElKctios. 

1.  A  deriae  to  tiie  testator^e  widow  of  land, 
to  be  enjoyed  hj  her  while  she  remaioB  his 
widow.  Ib  a  deviae  of  land  within  the  meaning 
of  Rev.  8t  1891,  c.  41,  §  10,  declaring  that  a 
derise  of  land  to  a  widow  will,  awess  re- 
nouDced,  bar  her  dower. 

2.  Under  Ber.  St.  1891,  a  41.  1 11,  which 
declares  that  a  widow  to  whom  land  la  devised 
by  her  husband  shall  be  deemed  to  have  elected 
to  take  the  devise  onless  she  shall  within  one 
year  after  letters  teatumenlary  or  of  adminis- 
tration are  Issned  deliver  to  the  coanty  court  a 
written  renondation  of  snch  devise,  a  widow 
may  make  her  election  before  letters  have  been 
lasned,  but  she  cannot  be  compelled  to  do  so. 

S.  A  widow,  to  whom  her  husband  had  de- 
vised some  of  his  land  and  ail  bis  personal 
property,  retained  poaaeesion  of  the  homestead 
and  of  the  personalty  with  knowledge  of  the 
contenta  of  the  will,  and  stated  Id  oonveivatloD 
that  she  had  accepted  the  personalty  onder  the 
will,  and  that  the  will  was  as  she  wanted  it 
On  the  other  hand,  it  appeared  that  no  in- 
ventory of  the  estate  had  been  filed,  that  no 
widow  s  award  had  been  made,  and  that  the 
personalty  would  probably  not  much  exceed  in 
value  the  amount  of  such  award.  Add,  that 
it  was  not  sufficiently  shown  that  the  widow 
had  elected  to  take  under  the  will. 

Appeal  froni  circuit  court,  LawrencB 
cooDty;  £.  D.  YouoKblood,  Jud^e. 

Bill  by  Lucy  A.  Htone  against  James 
Vandermarkaod  othcrB  to  recover  dower. 
The  bill  was  dismissed,  and  decree  ren- 
dered lor  defetidauts  on  cross  bill.  Com- 
plainant appeals.  Reversed. 

Gee  &  Barnes,  for  appellant.  Hoffman 
ft  Unltman,  tor  appellees. 

GRAIO,  J.  This  was  a  bill  broDKht  by 
liuey  A.  Stone  to  recover  dower  and 
bomeatead  la  certain  lands  in  Lawrence 
county,  ol  wblcb  ber  bnsband,  Cyrus  Van- 
dermarft,  died  seised  in  1886.  Tbe  children 
or  Gyrus  YaDdermark.  and  Joseph  Gray, 
guardian  of  such  of  the  children  as  were 
minors,  were  made  defendants  to  the  Mil. 
The  defendants  pnt  in  an  answer  to  the 
bill,  and  also  filed  a  cross  bill,  In  wblcb 
they  set  up  that  the  complainant  had  ac- 
cepted the  proTisions  of  tbe  will  ol  her 
decessedbasband,  and  that  under  tbe  will 
she  was  not  entitled  to  either  dower  or 
bomestead  In  the  premises.  Tbe  defend- 
ants, therefore,  in  their  cross  bill  prayed 
for  a  partition  of  the  premises  among 
Themselves.  Tbe  court  proceeded  to  a 
bearing  on  tbe  pleadings  and  evidence, 
and  tbe  court  rendered  a  decree  dismissing 
tbe  bill,  and  decreed  In  favor  ot  tbe  com- 
plainants In  the  cross  bill.  To  reverse 
this  decree  the  complainant  in  tbe  bill 
appealed. 

under  tbe  second  clause  of  Cyrus  Van- 
dennark's  wiU,  after  providing  tortbepay- 

*Sepoft8d  by  Louia  Boiaot^  Jr.,  Baq,,  of  tbe 
Ohicaso  bar. 


meat  of  debts,  tbe  testator  civea  to  his 

wife,  Lucy  A.  Vandermaffc,  all  the  person- 
al property  of  wblcb  he  was  possessed 
at  tbe  time  of  bis  death,  to  be  disposed  of 
as  she  might  think  proper  while  she  re- 
mained bis  widow.  The  third  clause  was 
as  follows:  "I  give  and  bequeath  to  ray 
wife  also  all  tbe  real  estate  of  whlcb  Iraay 
die  possessed,  to  be  osed  and  controlleid 
by  her.  the  rents  and  profits  to  be  derived 
from  same  to  he  need  and  enjoyed  by  ber 
while  she  may  remain  my  widow  In  car- 
ing for  herself  and  children;  and  after  ber 
death,  or  when  she  shall  again  marry, 
then  said  real  estate  shall  benquallydivld- 
od  between  ber  children,  Cyrus  H.,  Martha 
E..  Anna  M.,  Omer  G.,  and  Lewis  Vander- 
mark,  or  snch  number  oi  tbem  as  may  be 
living;  and  this  division  shall  also  In- 
clude any  personal  property  then  remain- 
ing In  ber  possession.  I  also  idve  and  be- 
queath to  my  son  James  W.  Vandermark 
all  my  Interest  in  and  to  tbelollo  wing  real 
estate,  vis.:  Tbe  N.  £.  quarter  of  section 
No.  three,  (8,)  In  township  Ko.  (2)  north, 
range  No.  twelve  (12)  west,  in  Lawrsnce 
county,  Illinois,  subject,  however,  to  tbe 
will  of  my  father,  James  7andermark.* 
Following  this  provision  was  a  clanse  ap- 
pointing Joseph  Gray  executor.  On  the 
15th  day  of  November,  1886,  the  wUi  was 
presented  to  tbe  county  court  of  Lawrence 
coanty,  proof  made  ot  the  deatb  ot  Cyras 
Vandermark^  and  tbe  will  admitted  to 

Srobate,  but  no  letters  testamentary  were 
sued.  After  the  death  of  the  testator 
tbe  widow  continued  to  reside  on  the 
farm  owned  by  the  deceased  at  the  time 
of  bis  death,  consisting  of  178  acres,  In 
Lawrence  county,  described  as  follows: 
"N.  £.  k,  — S4,  T.  8,  B.  12  W.,  2d  P.  M. 
except  1st  acres  olB.  E.  comer  of  said  quar* 
ter,  which  bad  been  deeded  to  bts  aon 
John  Tandermark.  Also  SO  acres  off  of 
E.  side  of  N.  W.  %  Sec.  84,  T.  8,  R.  Ti  W. " 
The  personal  property,  amounting  to  f  1.- 
COO,  passed  into  the  widow's  hands,  and 
from  the  proceeds  she  furnished  tbe  execu- 
tor money  to  pay  the  debts,  which 
amounted  to  about  the  sum  of  j|80.  After 
residing  on  tbe  farm  for  about  two  years, 
the  widow  leased  It  to  a  Mr.  Price,  and 
mored  to  Sumner,  a  small  town  in  tbe 
nelarhborhood.  On  the  8th  day  o(  Hay, 
1890,  she  married  L.  P.  Stone,  but  they 
only  remained  together  for  a  short  time, 
when  Stone  deserted  ber.  After  Price's 
lease  expired  she  returned  to  tbe  farm, 
where  she  still  resides. 

Under  the  facts  appearing  In  the  record 
it  is  Insisted,  on  the  one  band,  that  tbe 
widow  bae  not  elected  to  take  under  the 
will  of  her  husband,  and  hence  she  Is  en- 
titled to  dower  anil  bomestead  on  the 
farm  In  controversy;  while,  on  tbe  other 
band,  tt  Is  claimed  tbat  the  widow  elected 
to  take  under  tbe  will,  and  upon  ber  mar- 
riage, by  tbe  terms  ot  the  Instrument,  all 
estate  abe  acquired  In  the  testator's  lands 
terminated,  and  her  children,  tbe  com- 
plainants in  the  cross  bill,  are  entitled  to 
a  division.  Section  10  of  the  dower  act, 
ri  Starr  &  C.  St.  p.  901)  provides:  "Any 
devise  of  land  or  estate  therein,  or  any 
other  provision  made  by  tbe  will  ot  a  de- 
ceased husband  or  win  for  a  snrTMng 
wife  or  bvalMuid,  aball,  unless  otberwiaa 
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«xpnued  In  th«  wtn,  bar  tlie  dower  o( 
jiuch  HUFTlvorln  tlie  lands  ol  tbe  deceused, 
nnleBs  Bucta  RorvlTor  ahall  elect  to  and 
does  reouunce  tbe  benefit  of  ancb  devise 
or  otber  provlalon,  tn  wfaleh  case  be  or 
ebe  Bball  be  entitled  to  dower  in  tbe 
lands,  and  to  one-third  of  tbe  personal 
«Btateafter  thepaymentof  all  debts."  Tbe 
devise  of  tbe  real  estate  passed  by  the  tes- 
tator at  tbe  time  ot  his  death  to  appel- 
lant, to  be  used  and  enjoyed  by  her  wlille 
•he  remained  hie  widow,  was  tbe  devise 
of  an  estate  in  lauds,  within  tbe  meaning 
of  tbe  section  ot  the  etntnte,  sopra,  and 
by  the  terms  of  the  section  sneh  a  devise 
will  bar  dower,  nnless otherwise  expressed 
in  tbe  will;  bDt  the  widow  had  tbe  right 
to  elect  to  take  under  the  will  or  rc- 
oodiiee  Its  proTlalona  and  take  onder  the 
«t«tute.  Section  11  of  the  dower  act  pro- 
vides: "Any  one  entitled  to  an  election 
nnder  either  of  the  two  precedinK  seo- 
tioDB  shall  be  deemed  to  have  elected  to 
take  Buch  Jolntore,  devise,  or  otber  pro- 
▼iBlon,  unless  within  one  year  after  let- 
tars  testamentary  or  of  adminlstratlun 
«re  Issued  he  or  Bhe  shall  deliver  ur  trans- 
mit to  the  county  court  of  the  proper 
county  a  written  rennn6lat1on  of  such 
Jointure,  devise,  or  otber  provision.**  Un- 
der this  section  of  the  statute  the  widow 
was  under  no  obllKation  to  make  an 
election  whether  she  would  take  under 
tbe  will  or  tbe  statute  ontU  tetters  testa- 
flnenttiry  or  ol  administration  toad  been 
iMoed,  and  after  the  Issue  ot  sncto  letters 
•be  could  mutte  ber  election  at  any  time 
abe  saw  proper  wUhIn  one  year  from  date 
of  letters.  It  would  be  manifestly  unjust 
to  require  a  widow  to  make  her  election 
before  she  bad  accurate  and  rellabte  In- 
formation In  regard  to  the  condition  ot 
tbe  estate,  and  tbe  leglslotnre  no  doubt 
bad  thie  fact  In  view  when  tbe  section 
was  formed  giving  tbe  widow  one  year 
after  tbe  Issue  of  letters  to  make  her  elec- 
tion. Under  section  61,  e.  8,  of  tbe  stat- 
ute entltted  "Administration  of  Estates' 
It  Is  provided  that  when  letters  are 
granted  tbe  executor  or  administrator 
ohaD  make  ont  and  file  within  three 
months  a  tnU  inventory  of  tbe  estate  ot 
tbe  deceased,  and  section  60  reqalres  tbe 
administrator  or  executor  to  fix  upon  a 
day  within  six  months  when  and  wbereall 
claims  may  be  presented  to  the  court  and 
adjosted.  Otbw  sections  authorise  ap- 
praisers to  be  appointed  when  letters  are 
granted,  who  appraise  tbe  property  and 
fix  upon  tbe  amount  ot  tbe  widow's 
award.  Under  these  provisions  of  tbe 
statute,  which  it  1b  the  duty  of  tbe  coun- 
ty or  probate  court  to  require  tbe  exec- 
Dtor  or  administrator  to  strictly  follow, 
«  widow  of  a  deceased  person  can  within 
one  year  from  tbe  grant  of  letters  obtain 
acenrate  and  full  Information  In  regard 
to  the  condition  of  the  estate,  and  thus 
be  enabled  to  determine  whether  she  will 
take  nnder  the  will  or  under  the  statute. 
Here  no  letters  were  Issued;  Indeed,  no 
steps  whatever  were  taken  to  settle  the 
«state,  except  that  tbe  will  was  proved 
and  admitted  to  probate.  No  Inventory 
was  filed,  and  no  opportunity  given  cred  • 
Itrnrs  to  prasent  claims  for  adluBtment. 
UnlesB  this  was  done»  or  nntll  It  was  de- 


termined in  some  legitimate  manner  ^hat 
debts  were  existing  against  the  estate, 
tbe  condition  and  value  of  the  estate  left 
by  tbe  deceased  could  not  be  known,  and 
the  widow  was  In  no  position  to  be  called 
upon  to  make  an  election. 

But  while  the  statute  confers  upon  tbe 
widow  tbe  right  to  make  an  election  at 
any  time  wlthlo  one  year  after  tbe  grant 
of  letters,  tlie  time  tbns  given  may  b« 
waived ;  and  If  the  widow,  with  a  knowl- 
edge of  all  her  rights,  elected  to  take  on- 
der tbe  will,  Bbe  would  be  bound  by  such 
an  election.  In  Story  on  Equity  Juris- 
prudence (section  109A)  tbe  author.  In 
speaking  on  the  question  of  an  election, 
says :  "Questions  have  also  arisen  in  courts 
of  equity  as  to  tbe  time  when,  and  the  dr* 
enmstanees  tinder  which,  an  election  may 
be  required  to  be  made.  The  general  rule 
Is  that  tbe  party  Is  not  bound  to  make  an 
election  nntll  all  the  clrcomstances  are 
hnown,  and  the  state  and  condition  and 
value  ot  the  funds  are  clearly  ascertained; 
for,  nntll  so  known  and  ascertained.  It  Is 
impoBBlble  lor  the  party  to  make  a  dis- 
criminating and  deliberate  choice,  such  as 
ought  to  bind  to  reason  and  Justice. 
Keeping  this  mle  in  view,  did  tbe  widow 
elect  to  take  under  the  will,  as  Is  claimed 
by  appeUees?  It  was  proven  that  tbe  will 
was  read  to  the  widow  after  It  was  writ- 
ten, and  she  knew  Its  contents,  and  was 
satisfied  with  It;  but  we  do  not  regard 
this  as  a  eontrolllog  fact,  as  she  could  not 
be  in  a  position  to  determine  whether  she 
desired  to  accept  tbe  prorlslons  of  the  will 
or  take  under  the  statute  nnless  she  knew 
the  condition  of  tbe  estate.  It  was  also 
proven  that  upon  tbe  death  of  ber  hus- 
band she  took  posBSBslun  of  and  retained 
the  personal  property,  and  remained  In 
possession  ot  the  farm,  receiving  tbe  rents 
and  profits.  As  to  the  personal  property. 
If  It  had  been  appraised  bb  required  by 
statute,  and  her  specific  allowance  fixed 
as  reqnlred,  ehe  would  have  been  entitled 
to  the  most,  If  not  all,  the  personal  prop- 
erty In  ber  specific  allowance.  As  to  the 
poBsesslon  ot  the  farm,  at  tbe  time  ol  the 
testator's  death  It  was  fa]a  residence  and 
homestead.  Section  1  ot  the  homestead 
act  provides  "that  every  householder  bav- 
ins a  family  shall  be  entitled  to  an  estate 
of  homestead  to  the  extent  In  value  of  $1,- 
0»0  in  thefarm  or  lot  of  land  and  bulldlugs 
thereon  •  *  *  and  occupied  by  him  or 
her  as  a  residence.  **  Hectlon2provldeBBncb 
exemption  shall  continue  after  tbe  death 
ol  such  householder  for  tbe  benefit  of  the 
huBband  or  wife  surviving,  etc  The 
widow,  as  survivor  of  tbe  testator,  was 
entitled  to  occupy  the  farm  as  a  bom»- 
stead  for  tbe  Bupport  of  herself  and  chil- 
dren, tbe  appellees  herein,  nntll  such  time, 
at  least,  as  she  might  accept  the  provision 
of  the  will,  or  until  her  homestead  might 
be  set  off  or  asBlgned  ns  provided  by  law. 
There  Is,  therefore,  as  much  reason  for 
holding  that  the  occupancy  and  use  of  the 
farm  was  as  widow  as  there  Is  for  hold- 
ing that  appellant  occupied  as  devisee. 
There  Is  also  evidence  that  tbe  widow, 
after  her  second  marriage,  told  tbe  execu- 
tor that  she  had  accepted  tbe  personal 
property  under  the  .will,  and  to  another 
witness  she  said  tbe  will  nas  as  she  wanfr 
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ed  tt.  These  loose  expnaslonB  of  the 
widow  eannot  be  regarded  eufficleat  to 
eatabllBti  tbe  fact  that  she.  with  a  full 
knonledse  of  tbe  condition  of  the  estate 
and  ber  righte  under  the  will  and  the  stat- 
ute, had  released  ber  right  to  relloqulBb 
tbe  provisions  ol  tbe  will,  aod  bad  actual- 
ly accepted  the  pruvlaions  made  fur  ber  by 
tbe  will.  There  wan  also  evideace  tendlnjc 
to  prove  an  attempted  leaalDK  of  tfae  farm 
after  the  marriage  to  appellant  and  ber 
second  husband  by  tbe  guardian  ol  appel- 
lees, but  tbe  appellant  never  occupied  un- 
der the  lease,  but  has  all  the  time  held  the 
farm  la  tbe  same  manner  that  she  did 
when  she  was  left  upon  it  by  tbe  death  of 
ber  husband.  Those  are  tfae  principal 
facts  relied  npon  to  establlsb  an  accept- 
ance by  tbe  widow  of  the  proTlslons  of  the 
will;  and,  while  they  tend  to  prove  an  ac- 
ceptance, we  do  not  resard  them  sufficient 
tu  establish  the  fart.  Had  appellees  or 
their  guardian  desired  to  settle  the  ques- 
tion whether  the  widow  accepted  the 
provisions  of  tbe  will  or  whether  sbe  de- 
sired to  take  under  tbe  statate,  they  had 
tbe  power  within  their  own  hands  by 
causlngletterstestamentary  to  issue.  Had 
thlH  course  been  pursued,  and  letters  is- 
sued, within  one  year  fruui  that  date  the 
widow  would  have  been  compelled  to  re- 
oonnce  tbe  provisions  of  the  will;  others 
wise  she  would  have  bven  held  to  have  ac- 
cepted its  proTlsloDB,  and  tbns  the  matter 
would  have  been  definitely  settled.  The 
decreeof  tbeclrcnlt  court  must  bereversed, 
and  the  caose  remanded  lor  farther  pro- 
ceedings consistent  with  this  opinion. 


cue  iiL  ui>   

UBTBB  T.  BtnTEBBBODT.^ 

Supreme  Court  of  Illinois.    Ma^  8,  1893.) 
Intozioatikq  Liquor — Civil  Dahaqe  Soit — Evi- 

DEXCE— iNSTHUCTrOSS— APPEAI., 

1.  Evidence  that  a  man  who,  when  sober, 
was  an  expert  Bwimmer,  wect  into  tbe  river 
while  drunk,  aod  was  drowned;  that  upon  that 
occasion  he  swam  awkwaidlf,  and  with  ap- 
parent difiBcnIty,  and  vomited  shortly  before  he 
sank, — is  snffident  to  justify  a  finding  that  his 
death  was  caused  bj  his  Intoxication. 

2.  Whether  intoxication  was  the  proximate 
cause  of  the  man's  death  is  a  mixed  question 
of  law  and  fact,  upon  which  the  verdict  of  the 
jury,  rendered  upon  proper  instrnctions,  Is  con- 
clusive in  the  supreme  court. 

3.  In  an  action  against  a  saloon  keeper,  un- 
der the  dram-shop  ac^  for  causing  the  death  of 
plaintifTs  husband,  an  instruction  stating  that 
"if  a  person  sells  him  intoxicating  liquors,  so 
as  to  produce  Intoxication  sufficient  to  cause  the 
person  so  Intoxicated  to  lose  his  life,  then  the 
wife  of  titte  deceased  has  a  right  to  demand  and 
recov^*  damages,  is  not  open  to  the  objection 
that  it  author^es  a  recovery  even  though  the 
intoxication  was  not  the  proximate  cause  of  the 
death. 

Appeal  from  appellate  court,  fourth 
district. 

Action  by  iSopbia  Bntterbrodt  against 
Joseph  Meyer.  Plaintiff  obtained  Judg- 
ment, which  was  aflSrmed  by  tbe  appel- 
late court.  Defendant  appeals.  Affirmed. 


Ut^Nirted  Louis  Bolso^  Jr.,  Bsq.,  of  Oia 
C^cago  bar. 


Wnilam  H.Schuwerk,  for  appellant.  H. 
Clay  Homer,  for  appellee.  ■ 

WII.KIN,J.  This  Is  an  action  on  the 
case,  by  appellee  against  appellant,  begun 
In  the  circuit  court  of  Randolph  county, 
under  the  provisions  of  the  dram-abop 
act,  to  recover  damages  loranliijary  to 
ber  means  of  support  by  reason  ol  tbe  in- 
toxication and  death  of  her  bosband, 
caused  by  tbe  sale  to  him  of  Intozleating 
liquors  by  appellant.  The  plea  was  "  Not 
guilty."  On  a  trial  before  a  jury  a  verdict 
was  returned  In  favor  of  appellee,  fixing 
ber  damages  at  $4,000.  A  remittitur  of 
91,000  being  entered.  Judgment  was  ren- 
dered opoD  tbe  Tenlict  against  appellant 
fur  f 3,000  and  costs  of  suit.  On  appeal  to 
the  appellate  court  of  tbe  fourth  district, 
that  judgment  was  affirmed,  and  appel- 
lant now  brinss  the  record  to  this  court. 
48  111.  App.  312.  Tbe  first  count  of  tbe 
declaration  alleges  that  tbe  defendant 
sold  and  gave  tbe  husband  iA  plaintiff  In- 
toxicating llquora,  and  thereby  caused 
him  to  becomtj  intoxicated,  "and,  so  be- 
ing In  toxicated,  be,  ■  *  *  In  conse- 
quence thereof,  •  •  while  at)  intoxi- 
cated, *  *  »  went  Into  tbe  Kaskas- 
kia  river,  *  •  *  and  then  and  there 
drowned,  and  died  In  consequence  of  such 
iotoxlcatlon,  by  the  defendant  so  wrong- 
fully caused.**  Tbe  second  cuant  is  tbe 
same  as  tbe  first,  and  allpges:  "And  so 
beluK  Intoxicated,  In  consequence  of  such 
intoxication  so  bs  the  defendant  wrong- 
fully caused  as  aforesaid,  he,  the  said 
*  *  *,  while  bathing  himself  In  the 
Kaskasklu  river,  •  •  •  then  and  there. 
In  consequence  ol  such  intoxication, 
took  sick  and  died." 

That  the  defendant  on  the  day  alleged 
did  sell  or  give  the  husband  of  plaintiff  io- 
toxlcHtlng  liquors,  and  that  by  reason 
thereof  ho  became  Intoxicated,  and  that, 
being  so  intoxicated,  he  went  from  de- 
fendant's saloon  to  the  river,  and  Into  It, 
and  was  there  drowned,  la  not  denied. 
The  point  ot  eontroverey  upon  the  trial 
and  In  tbe  appellate  conrt  was  as  to 
whether  the  drowning  was  caused  by  tbe 
Intoxication.  That  tbe  evidence  Intro- 
duced by  the  plaintiff  twlow  tended  to 
prove  that  It  was  In  consequence  of  his 
Intoxicated  condition  that  the  deceased 
went  into  the  river  at  the  place,  and  un- 
der tlie  circumstances,  that  be  did,  must 
be  conceded.  Neither  can  It  be  denied 
that  the  evidence  tended  to  prove.  If  It  did 
out  fully  establish,  thf*  fact  that  bis  being 
drowned  was  tbe  result  of  his  intoxica- 
tion. It  was  proved  that  when  sober  he 
wds  an  expert  swimmer,  whereas,  on  the 
occasion  of  his  death,  be  swam  awkward- 
ly, and  witta  apparent  dtttlculty.— bis 
head,  aevenil  times  before  be  sank,  be- 
ing under  tbe  water— and  that  be  vomit- 
ed shortly  before  be  finally  went  duwii. 
In  other  words,  the  pvidence  Introduced 
on  tbe  trial  at  least  tended  to  sup* 
port  tbe  allegations  ot  the  declaration, 
not  only  as  to  tbe  selling  or  giving  of  In- 
toxicating liquors,  and  that  intoxication 
resulted  therefrom,  but  also  that  death 
was  caused  by  sucb  Intoxication.  The 
most  that  ran  be  said  Is  that  as  to  this 
last  tact  tbe  eridenee  was  conflicting. 
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That  being  ho,  tbe  Jadement  of  tbe  appel- 
late court,  affirmlnK  that  of  the  circolt 
conrt,  conclualvely  eettleii  that,  and  all 
other  controverted  tacta,  against  appel- 
lant. This  cnnclusiou  ho  clearly  resulting; 
from  aectloD  89  of  tb«  practice  act,  and  so 
TBpentadJy  held  by  tbe  declslona  of  thla 
court,  seems  to  have  been  overlooked  by 
counsel  for  appeilunt.  In  his  arKument,  or 
else  he  has  failed  to  dlatluKoisb  between 
matters  of  law  and  mixed  qaestlona  of 
la  vr  end  fact. 

Tbe  Bnt  poiot  la  that  tbe  alleged  Intoxi- 
cation was  not  tbe  proximate  cause  of  tbe 
deathof  thetansbandor  appedlee.  Whether 
an  act  is  tbe  proximate  cause  of  an  Injury 
fa  a  qiicHtion  for  the  Jury  upon  the  evi- 
dence, under  appropriate  loetractloDs.  It 
Is, in  other  words,  a  mixed  question  of  law 
and  fact,  wblcb  must  be  submitted  to  the 
jury  under  proper  iDstroctions  from  the 
court.  Car  Co.  v.  Blubm.  109  ill.  20; 
Bagley  v.  Grand  Lodjce  A.  O.  U.  W.,  181 
111.  498,  22  N.  E.  Hep.  489.  And  the  finding 
of  tbe  appellate  court,  as  to  mixed  ques- 
tions of  law  and  fact  Is  flnal,  and  not  sub- 
ject to  review  in  this  court.  St.  Louis  Nat. 
Stock  Yards  v.  Wiggins  Ferry  Co.,  102  III. 
4K14.  Unless,  therefore,  there  was  some  er- 
ror In  tbe  Inatmctlona  of  tbe  court  upon 
tbe  qneetloD  as  to  whether  the  Intoxica- 
tion was  the  proximate  cause  of  tbe  death 
of  the  deceased,  tbe  finding  of  the  Jury 
and  Judgment  of  the  nppellate  court  are 
as  concltisive  against  tbe  appellant  on 
that  as  any  other  fact  In  tbe  case.  There 
Is  certainly  nothing  sbown  by  tbe  facts 
and  cIrcumatanceB  under  wblcb  tbe  de- 
ceased lost  bis  life  loeonslstent,  as  a  mat- 
ter of  law,  with  tbe coDCluHlon  that  itwas 
tbe  proximate  result  of  his  intoxication. 
Had  be  fallen  into  the  stream,  and  been 
drowDPd,  or  gone  opoo  a  railroad  track, 
and  been  run  over  by  a  locomotive,  by 
reason  of  being  Incapable  of  exercising 
proper  eantlon,  or  taking  proper  care  of 
blmneir,  It  would  be  clear,  under  the  de- 
cisions of  this  conrt,  that  bis  death  was 
tbe  proximate  result  of  bla  intoxication. 
Emory  T.  Addis.  71  111.  278;  Branaan  v. 
Adams,  76  III.  881;  Schroder  v.  Crawford, 
&i  111.  357;  Black.  Intox.  Liq.  $  811. 

It  Is  Insisted,  however,  that  tbe  court 
belowerred  la  glrlng  and  refusing  Instroe- 
tfons.  Tbe  only  exception  taken  to  these 
given  l8  to  tbe  fifth,  which,  It  is  said,  falls 
to  tell  tbe  Jnry  that  the  lotoxication  "softl- 
clmt  to  canse  tbe  person  intoxicated  to 
lose  his  lite"  must  be  the  proximate  canse, 
etc.  Only  a  portion  of  this  instmction  is 
copied  into  the  abetract.aod  that  portion 
does  not  give  the  true  scope  of  It,  when 
considered  as  a  whole.  Turning  to  tbe 
record,  we  find  that  It  is  an  instmction  in- 
forming the  Jury  aa  to  the  right  nf  a  wife 
to  maintain  enaction  of  this  kind, regard- 
less of  the  tact  that  she  may  have  Income 
or  property  In  her  own  rlgbt,  and  only 
uses  tbe  language  referred  to  by  cooasel 
as  tbe  basis  of  bis  criticism,  Incidentally. 
But  even  If  It  were  otherwise  tbe  Instruc- 
tion does,  In  effect,  make  the  death  the 
proximate  resultof  intoxication  necessary 
in  order  to  entitle  tbo  wile  to  recover. 
Tbe  language  Is:  "And  If  a  person  sells 
him  Intoxicating  liquors  so  as  to  prodnce 
Intoxication  aufflcient  to  eaoae  tbe  person 


so  Intoxicated  to  lose  bis  life,  then  tbe  wife 
of  tbe  deceased  has  a  right  to  demand  and 
recover, "  etc.  No  one  could  understand 
this  instruction  bh  authnrlslng  a  recovery 
where  tbe  death  was  tbe  Independent  re- 
sult of  Intoxication.  Moreover,  tbe  first 
inatmction  given  on  behalf  of  plaititlD  ex- 
pressly  told  the  Jnry  that  the  death  must 
be  tbe  direct  cunsequence  of  tbe  Intoxica- 
tion, and  80  did  tbe  second  and  third. 

Counsel  says:  "Instrncttons  refused  ap- 
pellant, we  think,  should  have  t>een  given. 
Tbe  one  aa  to  tbe  extraordinary  and  tor- 
toitons  event  we  eepeeially  think  perti- 
nent." This  is  a  very  general  statement, 
and  directs  our  attention  to  no  particular 
reason  why  Instrnctlons  refused  should 
have  been  given,  nor  does  It  indicate  which 
of  tbe  refused  instrnctlons  counsel  regard 
as  especially  pertinent.  Upon  this  Indefi- 
nite criticism  of  tbe  rulings  of  tbe  circuit 
conrt  In  refusing  InBtrnctlons,  we  can  say 
no  more  than  that,  from  an  examination 
of  those  given  at  tbe  Instance  of  tbe  de- 
fendant, we  think  the  Jury  was  fairly  In- 
structed as  to  the  law  of  the  case  In  bis  be- 
half; and  that  tberefusal  ofothers  worked 
him  no  Injury,  without  reference  to  the 
question  asto  whether  they  contained  cor- 
rect propositions  of  law  or  not.  We  find 
oo  error  In  this  record,  and  tbe  Judgment 
of  tbe  appellate  court  will  be  affirmed. 


(146  111.  262) 
HAENNI  et  al.  v.  BLBISOS.» 
(Supreme  Court  of  SUhoIb.   Hay  8,  18S3.) 
Pbrd— Dblitbbt— Falbb  Rbpkesbxtatiox. 

1.  A  delivery  of  a  deed  to  a  third  person 
for  the  grantee's  benefit,  followed  by  an  asser- 
tion of  utle  fc?  the  grantee,  is  a  good  delivery. 

2.  An  tmfulfillea  promise  to  pay  certain 
money,  as  an  Indncement  for  the  execntloa  of 
a  deed,  is  not  a  false  representation  which  will 
Jaatify  a  court  of  equity  in  settiDf;  the  deed 
aside,  since  a  false  representation  must  refer  to 
some  matt^  exieting  at  the  time  it  is  made. 

Appeal  from  circuit  court,  Madison 
county;  Alonso  S.  Wilderman,  Judge. 

Bill  by  iSva  Haenni  and  Frederick  Haen- 
nl,  her  husband,  agalnstCatherlneBIelsch, 
to  set  aside  a  deed,  and  for  partition.  De- 
fendant obtained  a  decree.  Complainants 
appeal.  Affirmed. 

A.  W.  Uetcalle,  for  appellants.  Tra- 
voua  ft  Warnock,  for  appellee. 

WILKIN,  J.  To  the  October  term,  1891, 
of  the  circuit  court  of  Madison  county, 
appellants  filed  their  bill  Id  chancery 
against  appellee  to  set  aside  a  deed  by 
9aid  Eva,  conveying  certain  real  estate 
to  appellee,  and  for  partition.  Tbecauae 
wan  heard  on  bill,  answer  thereto,  repli- 
cation, and  proofs,  and  a  decree  entered 
dismlssiDg  the  bill  for  want  of  equity,  at 
the  cost  of  the  complulnants.  From  that 
decree  this  appeal  is  prosecuted. 

The  only  question  in  tbecase  Is  whether* 
npon  the  allegations  of  tbe  bill,  and  proofs 
made,  the  circuit  conrt  should  have  set 
aside  said  deed.  It  appears  that  on  tbe 
13th  day  uf  September,  1879,  one  Christian 


'  Reported  fay  Louis  Bolsot,  Jr.,  Bsq.,  of  th» 
Chicago  bar. 


Digitized  by  Google 


164  KOBTHEASTEBK  KEFOBT£B,yoL.34.  (lU. 


Mettler,  the  father  of  saia  Era  HaeonI  and 
Catherine  Blelsch,  porchaeed  the  120  acres 
of  Iniid  described  In  the  bill  from  one  Ja- 
cob Leef,  paying  him  thRrelnr  $3,000.  He 
cansed  the  deed  to  be  made  by  Leef  to  his 
said  donirhters  Jointly.  On  NoramberlO, 
1880,  said  Eva,ac  the  request  of  her  father, 
made  a  quitclaim  deed  of  hernndlrlded  In- 
terest In  said  land  to  her  sister  Catherine, 
and  delivered  the  same  to  her  father,  who 
delivered  it  to  appellee.  This  deed  was 
duly  recorded,  and,  about  the  time  it  was 
executed,  appellee  took  possession  of  the 
whole  of  said  real  estate,  and  has  since 
remained  in  the  ezcIusiTe  possession  and 
control  thereof,  paying  all  taxes  assessed 
against  tt.  and  making  lasting  and  valua- 
ble  Improvements  thereon.  It  is  the  quit- 
claim deed  of  November  10,  1880,  which 
The  bill  seeks  to  have  set  aside.  The 
grounds  upon  which  the  relief  prayed  Is 
asked  are  set  forth  in  the  bill,  asamunded. 
In  the  following  language:  That  berfa- 
tfaer'*eameto  your  oratrlz,  then  being  the 
wife  of  said  Fredrleb,  and  desired  her  to 
make  a  deed  for  her  half  of  said  land  to 
said  Catherine  Blelscb,  promising  and 
agreeing  that,  If  she  would  do  so,  be 
would  pay  the  value  of  said  lands  to  her 
in  money  or  other  property,  so  that  she 
and  the  said  Catherine  shared  equally  In 
all  bis  said  property.  Tour  orator  fur- 
ther states  that  it  was  entirely  on  the 
g<jod  fnith  of  the  representations  of  said 
Mettler  that  she  executed  and  delivered 
said  deed,  and  for  no  money  or  other  con- 
slderation  whatever  by  bim  or  by  said 
Catherine  paid  or  given  to  yonr  oratrlx 
at  anytime.  Your  oratrix  further  states 
tbat  she  never  bargained  or  sold  said 
landa  to  said  Catherine,  or  contracted 
with  ber  about  the  lands,  and  never  deliv- 
ered the  deed  to  her,  but  all  the  contract- 
Ing  was  with  said  Christian,  and  the  deed 
was  delivered  to  him  In  the  absenceot  said 
Catherine.  Your  orator  and  oratrlx  fur- 
ther state  tbat  all  the  repraaentationa  of 
the  said  Christian  Mettler  in  procuring 
said  deed,  and  on  the  good  faith  of  which 
yoni:  oratrlx  relied  when  she  executed  and 
delivered  said  deed  to  him,  were  false  and 
fraudulent.  Id  this,  to  wit:  That  the  said 
Christian  Mettler  never  did  pay  the  value 
or  said  landa  to  your  oratrix,  Eva  UaennI, 
in  money  or  other  property,  so  tbat  she 
and  the  said  Catherine  shared  equally  In 
all  bis  said  property,  but.  on  the  contra- 
ry, your  oratrlx,  Eva  HaennI,  entirely 
lust  the  legal  title  to  said  lands  by  the 
means  aforesaid,  and  the  same  became  un- 
lawfully  vested  in  said  Catherine,  where 
it  stlllremalns,  without  any  legal  orvalua- 
ble  Cfmslderatlon  whaterer,  and  wltboat 
her  husband  Joining  In  said  deed,  and  the 
same  has  never  been  incumbered  by  her." 
The  answer  admits  the  execution  of  the* 
deed,  and  delivery  to  tiald  Christian  Met- 
tler, and  avers  that  be  delivered  the  same 
'to  appellee,  and  that  her  said  father  paid 
said  Eva  for  said  iHnd.  It  sets  up  posses- 
sion of  said  land  by  appellee  onder  said 
deed,  the  payment  of  taxes,  and  making 
improvements  by  her,  as  above  set  forth, 
and  pleads  the  seven-years  statute  of  lim- 
itations under  claim  and  color  of  title, 
and  payment  of  taxes. 
Conceding  that  the  allegations  of  the  hUl 


were  supported  by  the  proofs,  the  clrcolt 
court  properly  dismissed  the  bill.  Counsel 
for  appellants  insists  that  there  Is  no 
proof  of  the  delivery  of  the  deed  in  ques- 
tion. There  is  no  such  Issue  In  the  case. 
Tbe  bill  shows  that  tliedeed  was  executed 
by  the  grantor  for  tbe  purpose  and  with 
tbe  intention  on  her  part  of  conveying 
her  interest  In  said  lauds  to  the  srantee, 
Catherine  Bleiach;  that  the  procuring  of 
the  conveyance  by  the  father  was  for  the 
benefit  of  said  grantee,  and  tbat  the  deliv- 
ery of  the  deed  en  the  father  was  for  the 
purpose  of  perfecting  tbe  eonveyance  in- 
tended to  be  made:  and  that  appellee  ac- 
cepted tbe  deed,  and  has  everslnce  claimed 
title  under  It.  "  if  a  deed  la  delivered  to  a 
stranger,  who  has  no  authority  to  recMve 
it,  the  grantee  may  ratify  the  act  of  tbe 
stranger,  and  tbe  delivery  will  he  good, 
even  In  cases  where  the  deed  Is  made 
without  the  grantee's  knowledge."  Mor- 
rison V.  Kelly,  22  III.  626.  The  uncondi- 
tlona!  delivery  of  a  deed  to  a  third  per- 
son for  tbe  benefit  of  the  grantee  is  a  suffi- 
cient delivery  of  the  same,  if  accepted  by 
the  grantee.  Ferguson  v.  Miles.S  Oilman, 
358;  Blvard  v.  Walker,  89  III.  41S;  Crocker 
V.  Lowenthal,  88  III.  670.  And  when  the 
deed  Is  unconditional,  and  beneficial  to  tbe 
grantee,  an  acceptance  will  be  presamed. 
Ferguson  v.  Miles,  supra;  Thompson  v. 
Candor.  60  111.  244.  A  delivery  to  a  third 
person  by  authority  or  with  the  assent  of 
the  grantee  is  as  effectual  as  a  delivery  to 
tbe  grantee  himself.  Henrlchsen  v.  Hod- 
gen,  67  111.  179.  Under  tbeforegolngantbori* 
ties  the  bill  Itself  shows  that  there  waa 
a  sufficient  delivery  of  said  deed. 

Does  the  billHhowsuch  fraud  on  thepart 
of  Christian  Mettler  in  procuring  tb« 
execution  and  delivery  of  the  deed  as  will 
anthorlse  a  court  of  equity  to  setit  aside? 
What  were  the  represtHitatlons  by  blra 
which  Induced  the  grantor.  Eva  HaennI, 
to  make  tbe  conveyance?  8iroply,  "If  sbe 
would  do  so,  that  be  would  pay  the  vatiM 
of  said  lands  to  her.  In  money  or  other 
property,  so  that  she  and  the  said 
Catherine  shared  equally  In  all  his  said 
property,"— a  mere  promise  to  do  a  thing 
In  the  future.  Wherein  was  tbe  so-called 
representation  fraudulent  and  false?  Only 
in  the  facffbat  the  said  Christian  Mettler 
never  did  pay  the  value  of  said  lands  to 
youroratrix,  Eva  HaennI. In  money.etc.," 
—a  breach  of  the  promise,  and  nothing 
more.  There  Is  nothing  whatever  In  the 
bill  tending  to  show  that  undue  Inflnence 
was  exercised  over  the  grantor  by  her  fa- 
ther because  of  his  parental  control  over, 
her.  On  tbe  contrary,  it  shows  that  his 
dominion  over  her  had  ceased  prior  to  tbe 
conveyance.  If,  therefore,  a  court  of  equity 
can  beresorted  to,ontbefact8herealleged, 
to  annul  a  deed  of  conveyance  to  real  es- 
tate, then,  in  everycase  in  which  there  Is  a 
breach  of  tbe  vendee's  contract  to  pay  for 
the  laud  conveyed,  the  vendor  can  avoid 
the  deed.  Certainly,  no  one  will  contend 
that  such  is  the  law.  A  false  representa- 
tion, within  the  meaning  ot  the  laWf^mnat 
be  as  to  a  past  or  present  state  of  facta, 
not  merely  as  to  an  intention  as  to  the 
future."  Uage  v.  Lewis,  68  III.  604,  citing 
Kerr,  Fraud  &  M.  88.  wherein  tt  Is  said: 
"As  distinguished  from  tbe  false  repre- 
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■entatloii  of  a  fact,  the  false  representa-' 
tloD  as  to  a  matter  of  Intention,  not 
aroonnttng  to  a  matter  of  Tact,  ttiongb  It 
may  have  Influenced  a  transaction,  la  not 
a  fraad  In  law."  Also,  Gallager  t.  Brn- 
nel,  6  Cow.  846,  holding  "  that.  Co  warrant 
an  action  for  a  deceitful  representation,  It 
most  assert  a  fact  or  facta  aa  exiatloe 
In  the  prraent  tenae.  A  promise  to  per- 
form an  act,  though  accorapaoled  at  the 
time  with  an  Intention  not  to  perform, 
18  not  such  a  repreaentatlon  as  can  be 
made  the  ground  of  an  action  at  lew. 
The  party  shoold  aue  upon  the  promise, 
and  if  this  be  void  be  has  no  remedy." 
WIthont  reference  to  other  gronnds  apon 
which  tbedecreeof  the  ctrcultcoart  shonld 
be  affirmed,  we  are  clearly  of  the  opinion 
that  tbe  bill,  on  Its  face,  ehowa  no  groand 
for  equitable  rpll^.  Affirmed. 


rSO  QUO  Bt.  SOS) 

HEOKUAN  T.  ADAMS. 
(Stvreme  Ooort  of  Ohio.  May  9, 1898.) 
Pbobatb  Ck>DitT8— Jdbisdictioh  in  Lunaot  Fko- 

OBBDINGS  —  GOARDIAir   OF  WlFB'l  ES- 

TATE—APPOINTMENT— IMPEACHMENT. 

LThe  jurisdiction  acquired  by, the  probate 
court  in  an  Inaoiaition  of  Iudbct,  under  oar 
etatntes,  oontlnuea  nntU  the  dlsdiarKe  of  the 
patient. 

2.  Before  the  amendment  of  section  6302, 
Ber.  St.  (March  1, 1JSS8,>  a  groardlui  of  the  es- 
tate of  aa  insane  wife  might  be  appointed  by 
the  probate  coort  at  any  time  after  the  inquifti- 
tioa  of  lanacT  and  before  her  discharge,  with- 
out notice  to  her  husband. 

3.  Such  goardlanshlp  osnnot  be  impeached 
by  the  husband  in  a  collateral  proceedinar. 

4.  Sections  021^,  6302.  6304,  Rer.  St.,  au- 
thorize the  appointment  of  a  guardian  for  the 
estate  of  a  lunatic,  without  appointing  a  guard- 
ian of  the  person. 

(Syllabus  bs  the  Court) 

Error  to  circuit  court,  Way oe  coon  ty . 

Action  hy  George  A.  Adams  against  An- 
drew G.  Heekman  for  the  conversion  of 
property.  On  a' Judgment  for  plaintiff, 
defendant  brings  error.  Reversed. 

The  other  fncts  fully  appear  In  tbe  fol- 
lowing statement  by  BUllKET,  J.: 

On  tbe  30th  day  of  September,  18A6, 
George  A.  Adams  was  married  to  Amelia 
Heekman,  the  daughter  of  Andrew  Q. 
fleckman,  and  they  resided  together  as 
man  and  wife.  In  Medina  county,  until 
March  29, 1897,  When  she  was  adjudged  In- 
sane by  the  probate  court  of  that  county, 
and  on  April  4th  of  the  siime  year  she  was 
committed  to  the  asylum  for  the  Insane, 
at  Cleveland,  by  her  husband,  on  the  war- 
rant of  said  court,  where  she  remained  un- 
til ttbont  the  lat  day  of  November,  1897. 
when  she  was  brought  back  by  her  bus- 
band  to  hprfatbor's  residence  In  the  village 
of  Seville,  where  he  left  her,  v^hlle  be 
moved  the  household  goods  and  other 
property  and  her  clothing  to  a  house 
wblcb  he  had  rented,  bnt  his  wife  refused 
to  go  there  with  him.  Shortly  after- 
wards he  moved  all  the  property  to  the 
house  of  Peter  Rleh.  In  Wayne  county,  and 
advertised  It  for  sale.  On  November  7, 
1887,  AudrewG.  Heekman,  father  of  Amelia, 
was,  on  his  own  application, and  without 
notice  to  taer  hasband,  appointed  guard- 
Ian  of  the  estate  of  Amelia  Adams  by  the 
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probate  conrt  of  Medina  county.  On  No- 
vember 9, 1877,  Andrew  O.  Heckmen,  as 
such  guardinn,  by  action  before  a  juitlcs 
of  the  peace,  replevlned  nil  of  said  proper^ 
ty  from  said  Peter  KIcb,  In  whose  bouse 
the  same  had  been  placed  by  said  Adams, 
and  gave  bond,  and  tbe  property  was  de- 
livered to  bim.  Peter  Rich  disclaimed  any 
and  all  Interest  In  the  property,  and  ou 
the  trial  before  the  Justice  of  the  peace  the 
property  was  adjudged  to  Mr.  Heekman, 
at  his  costs.  On  March  28,  1R8S,  said 
guardian  resigned,  and  the  probate  court 
found  that  Amelia  Adams  was  restored 
to  reason,  and  was  capable  of  managing 
her  own  business  attain.  She  and  her 
father  claimed  the  property  so  replevlned 
by  her  father,  as  her  guardian,  to  be  her 
separate  property, purchased  In  part  with 
hpr  money,  and  partly  given  tc  her  by  her 
parents  atandafter  hermarrlage.  Geot^ 
A.  Adams  claimed  to  own  must,  if  not  oil, 
of  the  property,  under  some  arrangement 
with  Mr.  Heekman.  Tbe  property  con- 
sisted of  the  wife's  do  thing  and  household 
goods.  About  the  last  of  November,  1887, 
said  George  A.  Adams  brought  an  action 
against  said  Andrew  G.  Heekman  before  a 
justice  of  the  peace,  chatting  him  with 
having  converted  said  property  to  his 
own  use,  to  the  damage  ot  said  Adams  In 
the  sum  of  9800.  Tbe  action  was  taken 
by  appeal  to  the  court  of  common  pleas 
of  Wayneronnty,and  In  his  amended  peti- 
tion Mr.  Adarca  gives  an  itemised  list  of 
the  property,  consisting  of  household 
goods  and  woman's  clothing,  and  avers 
that  said  Andrew  G.  Heekman,  on  or 
about  the  9tb  or  10th  days  of  November, 
1887,  unlawfully,  wantonly,  recklessly,  and 
maliclouflly  seized, took, and  carried  away 
from  plaintiffs  posseBslon  said  goods  and 
chattels,  tbe  property  of  said  Adams,  of 
the  Talue  ot  f 300,  and  that  said  Heekman 
converted  the  same  to  hla  own  use.  De- 
fendant below,  for  his  first  ground  of  de> 
fPDse,  dented  each  and  every  allegation  of 
the  amended  petition.  For  his  second 
ground  of  defense,  said  defendant  below 
averred  that  he  was  the  guardian  of 
Amelia ;  that  the  property  belonged  to 
her  as  her  separate  property;  and  further 
averred  that,  as  such  guardian,  he  had  re- 
covered said  property  from  said  Peter 
Rich  In  said  replevin  proceedings,  which 
are  fully  and  properly  pleaded;  and  avers 
that,  as  such  guardian,  he  Is  entitled  to 
the  right  of  property  and  possession  of 
said  goods  and  chattels.  Plaintiff  below, 
far  his  reply,  admits  that  said  replevin 
suit  was  brought  as  averred,  and  denies 
each  and  every  other  allegation  In  said 
second  ground  of  defense.  A  trial  was 
had  In  tbe  common  pleas  court  to  a  Jury, 
and  verdict  for  tbe  defendant  below.  A 
motion  was  made  for  a  new  trial,  which 
was  overruled,  and  Judgment  rendered  on 
the  verdict,  to  sit  of  which  plaintiff  below 
excepted.  A  bill  of  exceptions  was  allowed 
and  filed,  containing  all  tbe  evidence.  A 
petition  in  error  was  filed  by  Mr.  Adams 
m  tbe  circuit  court  ot  Wayne  county,  and 
upon  the  hearing  of  the  same  the  Judg- 
ment of  the  coort  of  common  pleas  was 
reversed,  and  tbe  case  remanded  to  the 
conrt  of  common  pleas  for  a  new  trial. 
Thereupon  Mr.  Heekman  Hied  his  petition 
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In  error  In  this  court  to  revflrse  the  Jnds- 
ment  of  reversal  of  the  circolt  coart,  and 
to  aflirm  the  JodKment  of  the  court  of 
common  pleas. 

Ijee  Elliott  and  Yocum  &  Taggart,  tor 
plaintiff  Id  error.  Alfred  J.  Thomas  and 
Joiin  O.  McUlarren,  for  defendant  in  error. 

BDBKET»  J.,  (after  ataUng  the  facta.) 
The  whole  eaae  tnrna  npoii  the  sfnsrle 
qnestlon  whether  or  not  the  appointment 
of  Mr.  Heckman  aa  suardlao  of  the  estate 
ol  Mra.  Adams  was  void  or  valid.  Mr. 
Adame  and  hla  wife  were  married,  and 
the  property  in  controversy  acquired, 
while  aectlon  310S,  Rev.  St.,  as  amended 
April  16, 1885,  and  section  3109,  aa  amended 
April  14.  1884.  were  in  force.  Hectlon  8108 
proTldea  aa  follows:  "Any  estate  or  In- 
terest, lecal  or  equitable.  In  real  or  per- 
sonal property,  Including  righta  In  action 
belonging  to  a  woman  at  ber  marriage, 
or  which  may  come  to  her  daring  cover* 
ture,  by  conveyance,  gift,  devlae,  or  la- 
herltauce,  or  by  purchase  with  lier  sepa- 
rate money  or  means,  or  due  aa  the  wages 
ol  her  personal  labor,  or  growing  out  of 
any  violation  of  her  personal  rights,  shall, 
together  with  the  rents.  Incomes,  Issues, 
and  profits  thereof,  be  and  remain  her 
separate  property.**  There  Is  a  further 
provision  in  this  section  as  to  his  curtesy 
In  ber  real  estate,  and  as  to  her  leasing 
the  same,  but  nothing  turtber  as  to  per- 
sonal estate.  Section  S1O0  la  as  followa: 
"The  separate  property  of  the  wife  shall 
be  under  ber  sole  control,  and  shall  uot 
be  taken  by  any  process  of  law  for  the 
debtH  of  the  huHband,  orbe  in  any  man- 
ner conveyed  or  Incumbered  by  him.  and 
she  may,  In  her  own  name,  during  cover- 
•ture,  contract  to  the  same  extent,  and  in 
the  same  manner,  as  if  she  were  unmar- 
ried." OD<ier  and  by  virtue  of  these  twu 
sections,  tne  separate  property  of  the  wife 
belongs  to  her  In  her  own  right,  and  Is 
under  her  sole  control,  and  the  husband, 
as  such,  baa  no  Interest  in  or  control  over 
the  same.  As  to  the  wife's  separate  prop- 
erty, the  husband  standa  as  a  stranger  to 
her.  While  the  case  of  Levi  v.  Earl,  80 
Ohio  St.  147,  has  been  overraled  as  to  an* 
other  point,  it  has  never  been  doubted  ns 
to  the  point  here  In  question.  In  that 
ease  this  court  held  that  the  separate 
property  of  the  wife  ah  fixed  by  the  mar- 
ried woman's  act  of  1861,  as  amended  in 
1866,  became,  by  virtue  of  that  statute, 
ber  separate  property,  and  under  her  sole 
control,  "free  from  the  marital  rights  of 
the  husband  at  common  law  over  the 
same."  And  this  court  further  held  In  the 
same  case  that  "by  these  statutes  the 
marital  rights  of  the  husband  were  di- 
vested as  to  the  wife's  general  estate,  and 
the  wife  was  Inveated  with  control  of  the 
■ame."  In  the  caseol  Patten  v.  Patten, 
75 111. 446,  the  coart  aays:  "The  effect  of 
the  married  woman's  act  Is  such  that  the 
rights  of  the  husband  at  common  law.  In 
respect  to  the  wife's  property,  are  swept 
away  and  gone.  As  to  ber  separate  ea- 
tate,  and  her  relatione  thereto,  ahe  has  no 
husband,  and  he  Is,  as  to  snch  estate,eveD 
during  coverture,  a  strauger. "  Of  course, 
these  atatntea  aa  to  the  rights  of  married 


women  do  not  affect  or  change  the  com- 
mon-law rule  thot,  Inthe  absence  o.  .he 
husband,  the  wife  Is  bl«  agent  for  the  care 
and  protection  of  bia  property:  andaaa 
necessary  result  of  these  statutes  the 
husband  Is  now  held,  In  the  absence  of 
the  wife,  to  be  her  agent  for  the  care  and 
protection  ol  her  property.  While  thus 
acting  for  ber  la  hei  absence,  bis  rlgbts 
and  relations  to  bei  property  are  the 
aame  as  hers  were  to  tala  property  at  com- 
mon law,  under  the  same  clrenmatancefl. 
The  legal  effect  of  the  statntes  as  to  the 
property  rights  of  married  women  la  to 
place  husband  and  wife  upon  an  exact 
equality  as  to  the  property  of  Much;  that 
la,  "neither  husband  nor  wife  has  any  in- 
terest In  the  pmperty  of  the  other,"  ex- 
cept aa  to  dower,  distribution,  and  sup- 
port. It  therefore  follows  that  Mr.  Adams 
had  no  interest  In  or  control  over  the 
property  of  bla  wife  aa  against  her  or  her 
representative. 

Mr.  Heckman  claimed  to  be  her  repre- 
sentative, her  guardian,  and  Mr.  Adama 
claimed  that  the  appointment  of  Mr. 
Heckman  as  gnardlan  of  Mrs.  Adams  was 
void,  for  the  reason  that  Mr,  Adams  bad 
no  notice  of  the  application  tor  the  ap- 
pointment of  a  guardian  for  his  wife; 
and  ho  offered  on  the  trial  to  prove  that 
he  bad  no  such  notice.  Tbe  court  refused 
to  ttduilt  the  testimony  on  that  point, 
and  exceptions  were  duly  taken.  The 
court  also  charged  the  Jury  that,  if  Mr. 
Heckman  was  appointed  and  qaallfled  as 
guardian  of  Mrs.  Adams,  he  was  entitled, 
as  snch  guardian,  to  the  property  In  con- 
troversy, and  had  the  right  to  take  the 
property  from  the  possession  of  any  per- 
son who  refused  to  deliver  the  same  tu 
him  on  demand;  to  which  charge  excep- 
tlons  were  taken  by  Mr.  Adams.  The 
appointment  of  Mr. Heckman  as  gaardlao 
of  Mrs.  Adams  wan  for  ber  estate  only, 
and  not  for  her  person  and  estate;  and 
It  Is  claimed  that  under  section  6;t02  there 
is  no  authority  for  the  appointment  of  a 
guardian  of  the  estate  only  of  a  lunatic. 
iSectlon  6304  provides  that  "all  lawa 
relating  to  guardians  for  minora  and 
chetr  wards,  *  *  *  in  force  for  the 
time  being,  shall  be  applicable  to  guard- 
ians for  •  •  •  lunatics,  •  •  •  ex- 
cept as  otherwise  specially  provided. " 
Section  6255  was  in  force  for  tbe  time 
being  at  the  time  of  this  appointmi^nt. 
and  that  section  provides  tha  t "  a  guardian 
may  be  appointed  to  take  charge  only  of 
the  estate  of  a  minor."  The  appointment 
of  a  guardian  for  the  estate  only  of  a 
lunatic,  it  will  thus  be  seen.  Is  anthorised 
by  the  letter  of  these  two  sections  of  the 
statute.   Bectton  is  made  up  In  the 

Revision  of  1880  ou  t  of  sections  41 ,  48,  and 
44  of  the  act  of  April  7,1850.  Hection  41 
provides  that  the  probate  judge,  npoa 
satisfactory  proof  that  any  persfin  real 
dent  of  tbe  county  *  *  *  Is  an  idiot  or 
lunatic,  and  that  it  is  necessary  In  order 
to  preserve  the  property  of  snch  Idiot  or 
lunatic,  shall  appoint  a  guardian.  Sec- 
tion 43  was  in  the  same  words,  except 
that  tbe  words,  "and  that  It  Is  necessary 
In  order  to  preserve  tbe  property,"  were 
omitted.  The  guardian  to  be  appoioted 
under  section  41  wim  for  tbe  preservation 
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of  the  property,— that  li,  of  the  estate 
ODly;  wblle  tbe  appointment  under  sec- 
tion 48  was  Keneral  lor  both  person  and 
estate.  As  these  two  eectiona  are  now 
combined  Into  one,  (6802,)  the  new  section 
mast  be  couetmed  to  be  as  broad  ne 
tM>th  ol  the  old  ones  taken  together.  The 
new  section  Is  more  jseneral  In  Its  terms, 
but  not  more  narrow  In  Its  provisions. 
In  tbe  ease  of  Klnsr  t.  Bell.  86  Oblo  St. 
460,  this  ronrt  held  that  all  laws  relating 
to  gnardians  lor  minora  and  their  wards 
are  made  applicable  to  lEuardlans  for 
lunatics.  True,  tbe  qnestlon  as  to  ap- 
pointing a  guardian  for  tbe  estate  only  of 
a  Innaticdld  not  arise  io  thatrase;  bnt 
the  question  as  to  whether  tbe  appoint* 
meat  of  tbe  goardlan  for  the  Innatlc,  who 
was  alsoa  minor  In  thatcase,  was  or  was 
not  authorized  by  said  sectloQ  6B04,  wae 
directly  In  qaestlon,  and  said  aertlon  was 
held  to  he  applicable,  and  to  glVH  such 
authority.  In  tbe  case  of  Letfel  v.  Knoop, 
decided  at  the  present  term  of  this  eourt, 
and  not  reported,  this  eoart  h^d  that 
sections  6804  and  6265  applied  to  the  ap- 
pointment of  ffuanJians  for  lunation,  and 
that  such  guardians  might  be  appointed 
for  tbe  estate  only.  WeatUl  regard  that 
decision  correct,  and  therefore  hold  tbat 
tbe  statute  autboriws  tbe  appointment  of 
a  guardlau  for  the  eatate  only  of  a  Innatlc 
or  Insane  person.  What  now  forms  sec- 
tion 6802.  Rev.  St..  was,  before  the  Bevl- 
slon  of  1R80,  a  part  of  the  chapter  on  inna- 
tlc asylums,  and  aald  section  must  atlU  be 
read  and  conatraed  Id  pari  materia  with 
tbe  Boctluns  providing  for  tbe  admission 
of  persona  to  the  Intistlc  asylum. 

By  sections  702.  708,  Rev.  St,  It  la  pro- 
Tided  that,  upon  an  affidavit  being  Sled 
by  soma  resident  citlsen  with  the  probate 
Jadge  to  the  effect  that  he  belleres  the  per- 
son charged  with  Insanity  to  be  Inaaue. 
the  probate  Jadge  ahall  Issue  bia  warrant 
for  Biich  peraon,  and  have  such  peraon 
brought  before  him,  on  a  day  to  be  named 
in  the  warrant,  and  witnesses  shall  be 
BubpGBDaed.  and  an  inqneet  of  lunacy  held 
upon  the  person,  and  If  the  person  cannot 
be  present  before  the  conrt  the  Judge  ahall 
personally  visit  the  pHtlent,  and  certify 
that  he  has  ascertained  the  condition  of 
the  person  by  actual  Inspection,  and  there- 
upon tbe  Inquest  of  lunacy  may  proceed  In 
the  a  bsence  of  such  person.  By  section  704 
It  is  provided  that  if  upon  tbe  bearing  the 
probate  Jndgft  Is  aatlsfled  that  the  person 
so  charged  Is  Insane,  he  shall  cause  tbe 
proper  certificate  to  be  made  out.  By  sec- 
tion 705  tbe  Judge  Is  required  to  issue  his 
warrant  to  tbe  sheriff,  eommanding  him 
to  take  charge  of  and  convey  such  insane 
person  to  the  asylum.  Upon  being  re- 
ceived at  the  asylum  the  s  u  peri  □  tea  dent  is 
reqnired  to  reeeiptfor  the  patient  on  the 
back  of  the  warrant,  and  the  sheriff  la  re- 
quired to  return  tbe  warrant  so  receipted 
to  the  probate  judge.  In  case  tbe  patleut 
cannot  be  admitted  to  tbe  asylum,  he  may 
be  conflned  In  the  Infirmary  or  county 
Jail;  and  all  things  needfnl.  If  not  other- 
wise provided,  shall  be  paid  for  oat  of  the 
county  treasury  on  the  warrant  of  tbe 
probate  Judge.  Should  such  Insane  person 
be  restored  to  reason,  the  probate  Jadge 
may,  upon  tbe  proper  certificate  ol  the  at- 
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tending  physician,  releasesnch  person.  By 
section  709  the  euperlutendent  of  the  asy- 
lum la  anthorixed,  when  he  deems  It  prop- 
er, to  discharge  such  patient  from  tbe  aay- 
lam;  and  If  the  superintendent  deenia  It 
proper  to  allow  aucb  patient  to  leave  tbe 
asylum  unattended  be  may  do  so, but  oth- 
erwise the  sttperlnteudent  notifies  the  pro- 
bate Judge  and  the  patient  is  conveyed  to 
his  or  ber  home  upon  the  warrant  of  the 
probate  Judge.  Such  lusane  person  may 
also  be  allowed  to  make  a  trial  visit  to 
bis  or  her  home  for  a  period  not  exceeding 
90  days,  bat  anch  visit  and  return  to  tbe 
asylnm  Is  under  the  supervision  of  tbe  pro- 
bate Judge.  By  section  710  it  Is  provided 
that  upon  the  return  of  an  escaped  pa- 
tient, or  the  discharge  of  a  patleut  from 
theaaylnm,  the  superintendent  shall  at 
once  notify  the  probate  Judge.  By  section 
714  the  probate  Judge  is  required  In  all 
cases  to  file  and  preserve  all  papers  left 
with  him,  and  make  such  entries  upon  his 
docket  as  will,  together  with  the  papers 
so  filed,  preserve  a  perfect  record  of  each 
case. 

From  these  and  other  provlalona  of  tbe 
atetute  it  Is  cleor  that  the  probate  Judge 
apou  an  inquest  of  lunacy  obtains  Juris- 
diction of  the  person  of  the  patient,  and 
that  Buofa  Jurisdiction  continues  until  tbe 
patient  Is  finally  discharged.  The  status 
of  the  patient  as  being  insane  and  a  fit 
person  for  gnardlansblp  Is  fixed  by  the 
finding  of  the  probate  Judge  upon  tbeln- 
qaest  of  lunacy, and  such  status  continues 
until  It  Is  changed  by  tbe  discharge  ol  the 
patient;  and  any  time  before  auch  dis- 
charge tbe  probaw  Judge  Is  authorised  by 
section  68^  to  appoint  a  gnnrdian  for 
such  Insane  person.  The  atatnte  seans  to 
contemplate  the  appointment  of  a  guard- 
Ian  Immediately  upon  tbe  status  of  in- 
sanity being  fixed,  but  delay  in  the  ap- 
pointment could  not  have  the  effect  to 
takeaway  tbe  Jurisdiction  of  tbe  probate 
coort,  so  long  as  the  delay  Is  notextended 
beyond  the  discharge  of  the  patleat.  The 
time  of  making  such  appointment  of  guard- 
ian, or  whether  there  is  any  necessity  for 
an  appointment  at  all  or  not.  Is  largely 
Id  tbe  discretion  and  sonnd  Judgment  of 
the  probate  Judge. 

Was  tbe  appolntmnot  of  Mr.  Heckman 
as  guardian  tor  Mrs.  Adams  void  for  tbe 
reason  that  It  was  made  without  notice 
to  her  husband?  Mr.  Adams  had  notice 
of  the  Inquest  of  lunacy,  and  conveyed  hla 
wife  to  the  asylum,  under  tbe  warrant  of 
tbe  probate  Judge,  and  also  bronght  ber 
hack  not  discharged,  and  left  ber  at  her 
father's  house.  He  therefore  had  notice  of 
the  status  of  Insanity  of  bis  wile,  and 
that  she  was  a  fit  eabject  for  guardianship. 
Tbe  statute,  as  It  stood  when  this  ap- 
pointment was  made,  did  not  require  any 
notice  to  any  person  of  tbe  application  for 
guardianship  of  a  person  nrijudged  insane 
by  tbe  probate  court :  and  this  court  held 
in  I^ffel  V.  Knoop,  supra,  that  no  notice 
to  tbe  patient  was  necessary  in  aucb  case. 
As  the  patient  Is  tbe  owner  of  her  own 
property,  and  as  tbls  property  can  be 
placed  In  the  bands  of  a  gaardlun  with- 
out notice  to  ber,  we  see  no  good  reason 
why  tbe  husband,  who  has  no  interest  In 
ur  eoutrol  uver  ber  property,  should  bare 
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notice.  IT  it  besRld  tlmt  Die  RDardiaii  of 
tbe  wife  miglit  iovude  the  houBehuld  of  tbe 
hashaacl,  aud  denpui)  It  ol  the  furaitore 
and  houBt?hold  KOOdH.  tbe  answer  Is  tbat 
at  commoD  law  the  KnardlaD  ol  tbe  insane 
tauebaad,  appointed  witbont  notice  tu  tbe 
wife,  mijcbt  do  tbe  same  thing  as  aRainst 
the  wife;  and  what  then  had  to  be  en- 
dured by  her  should  not  now  beconi- 
piained  of  by  blm.  Husband  and  wife  are 
pot  upon  an  exact  equality  as  to  their 
property  rights,  even  to  tbe  extent  tbat 
neither  can  be  excluded  Irom  the  other's 
dwelling;  and.  while  he  la  to  support  blm- 
9tAt  and  bla  wife,  If  be  la  unable  to  do  so 
Bbe  moat  asfdst  him  so  far  as  she  Is  able. 
ISecttona  8110»  8111.  Bbt.  St.  Suppose  a 
Judgment  abonld  be  rendered  against  the 
wile  without  notice  tu  tbe  husband,  could 
It  be  claimed  tbat  the  sheriff,  holding  an 
execution  against  her,  would  be  required 
to  notify  Che  husband  before  seising  the 
wife's  property  to  satlBfy  the  execution? 
We  thlnlc  not. 

Many  cases,  of  which  Eslava  v.Lepretre, 
21  Ala.  604,  Is  a  fair  sample,  bold  tbr.t  an 
Inqnlsltlon  of  lunacy,  followed  by  the 
appointment  of  a  guardian,  all  without 
notice  to  the  alleged  lunatic,  is  void ;  but 
In  all  such  cases  the  decision  is  put  upon 
the  ground  that  the  status  of  tbe  person 
cannot  be  changed  from  sound  mind  tu 
lunacy  without  notice  to  such  person. 
Bat,  the  atatas  of  lunacy  being  once  llxed 
by  a  proper  Inquisition,  the  right  to  ap- 
point a  guardian  without furtbernotice 
seerastobe  conceded.  MeCurry  t. Hooper, 
12  Ala.  823;  Wait  V.  MaxweU.  6  Pick.  217. 
Tlie  case  of  Shroyer  v.  Blchmond,  16  Ohio 
St  4G5,  is  a  very  Important  case  upon  the 
point  In  qneatlon,  and,  being  In  our  own 
atate,  and  under  a  statute  tbe  seme  in 
effect  as  the  one  now  In  force,  it  should 
havn  great  weight,  and  be  practically 
coDcluBlve  of  this  case.  Tbe  proceeding  In 
tbat  case  was  lo  appoint  a  guardian  for 
a  mate,  under  section  17  of  the  act  of 
March  9, 1888,  (Swan  &  C.  679,)  which  was 
a  part  of  tbe  act  regulating  lunatic  asy- 
lums, and  which  act  then  zontalned  the 
aame  pruvlalona  for  appolntlug  guardians 
for  lunatics  as  Is  now  contained  In  sec- 
tion 6302.  Rev.  St.  Said  section  17  of  tbe 
act  of  1838  provides  that  the  court  "shall 
have  power  to  appoint  guardians  to  aU 
sneh  deaf  and  dumb  persona  of  full  age, 
who  may  prove  to  be  Incapable  of  taking 
charge  of  their  affairs."  On  December  6, 
1860,  the  probate  court  of  Montgomery 
county  appointed  David  Shroyer  guard- 
ian of  Harry  Long  under  said  act  of  1838, 
describing  said  Long  as  a  "mute,"  and 
the  only  entry  4)n  the  Journal  of  the  pro- 
bate court  as  to  the  facts  constituting 
Jurisdiction  Is  as  fullowg:  "This  day 
came  DavJd  Shroyer,  and  made  applica- 
tion to  be  appointed  goardlan  of  Harry 
Long,  (a  mate.)  and  the  cod rt  being  sat- 
isfied tbat  said  Harry  Lung  is  a  mate, 
and  that  said  mute  is  a  resident  of  this 
county."  Then  foUowHastatement  on  tbe 
Journal  to  tbe  effect  that,  having  Hied  the 
proper  statement  as  to  the  value  of  tbe 
estate,  said  Hhroyer  gave  bond,  and  was 
appointed  guardian,  and  took  the  oath  of 
office.  Afterwards,  In  a  litigation,  the 
validity  of  this  appointment  aa  gaardlan 


was  called  In  question,  and  It  waa  claimed 
tbat  the  appointment  was  void,  for  tbe 
reason  tbat  the  court  did  not  acqaire  Jn- 
rledletlnn,  and  did  not  And  tbat  said 
Harry  Long,  at  the  time  of  tbe  appoint- 
ment, belonged  to  a  class  of  persons  over 
wbose  estate  tbe  court  had  Jurisdiction  to 
appoint  a  guardian:  and  averred  that 
said  Harry  Long  at  the  time  of  tbe  ap- 
pointment did  not  belong  to  any  class  of 
persons  over  whom  the  court  had  Jurisdic- 
tion to  appoint  a  guardian,  and  further 
averred  that  the  appointment  was  made 
without  authority  of  law.  A  demurrer  to 
this  answer  waa  overrnled.  and  on  tbe 
trial  parol  evidence  was  received  to  prove 
tbe  facts  set  forth  In  the  aoaww.  and  the 
verdict  was  against  the  guardian ;  to  all 
of  which  he  excepted.  The  case  was  re- 
served to  this  court,  and  the  following  are 
the  6th,  6th,  and  7th  syllabi  of  the  case: 
"(6)  Such  proceedings  are  not  Inter  par- 
tes or  adversary  In  their  character.  Tbey 
are  properly  proceedings  In  rem,  and  the 
order  of  appointment,  made  in  tbe  exer- 
cise of  Jurisdiction,  binds  all  tbe  world. 
The  actual  presence  of  tbe  ward  Is  not 
essential  to  the  Jurisdiction,  unleas,  by 
reaRon  of  bis  right  to  choose  a  guardian, 
or  for  other  cause,  the  statute  so  require. 
(t()  Tbe  probate  courts  of  this  state  are 
In  the  folleat  sense  courts  of  record.  They 
belong  to  tbe  class  whose  records  import 
absolute  verity;  that  are  competent  to 
decide  on  their  own  Jurisdiction,  and  to 
exercise  It  tu  final  Judgment,  without  set- 
ting forth  the  facts  and  evidence  on  which 
It  Is  rendered.  (7)  Hence  an  order  ap- 
pointing a  guardian,  made  by  a  probate 
court  In  the  ezerelae  of  JurisdletJon,  eaup 
not  he  collaterally  Impeached.  The  rec- 
ord showing  nothing  to  the  contrary, it 
will  be  concloslvely  presumed  in  all  collat- 
eral proceedings  that  such  order  was 
made  upon  full  proofs  of  all  tbe  tacts  nec- 
essary to  authorize  It."  This  case  Is  cited 
and  approved  In  Wtieeler  v.  State,  84  Ohio 
St.  894.  in  which  thecourt  say:  "Inquests 
of  this  character  [lunacy]  are  analogona 
to  proceedings  in  rem,  affecting  the  geo- 
eral  and  public  Interest,  and  no  one  can 
strictly  be  regarded  as  a  stranger  to 
them."  This  case  Is  also  cited  in  Knapp 
V.Thomas,  89  Ohio  St.  387,  where  Judge 
Obey  says:  "The  record  of  the  probate 
court  appointing  a  guardian  Is,  in  all  col- 
lateral proceedlngs.conclusively  presumed 
to  be  correct."  This  case  of  Shroyer  v. 
Richmond  Is  cited  and  approved  In  Slagle 
V.  Entrekln,  44  Ohio  St.  687.  10  N.  E.  Rep. 
676,  and  In  Railroad  Co.  v.  Tillage  of  Belie 
Centre,  48  Ohio  St.  278,  27  N.  E.  Rep.  464, 
and  in  several  other  cases.  In  tbe  case  In 
48  Ohio  St.,  27  N.  £.  Rep.,  the  same  qnea- 
tlon was  made  un  to  want  of  notice  that 
Is  made  in  the  case  at  bar,  and  an  effort 
was  made  to  Impeach  the  Judgment  of 
the  probate  court  collaterally,  by  showing 
by  parol  that  no  notice  was  served  on  the 
railroad  company  In  tbe  appropriation 
case  In  the  probate  court.  This  court 
held  that  such  evidence  could  not  be  re- 
ceived, and  that  the  Judgment  of  the  pro- 
bate court  must  be  held  in  a  collateral 
proceeding  to  be  conclusive. 

In  view  of  these  anthoritles.  It  Iselear 
tbat,  as  between  Mr.  Heekmaa  and  Mr. 
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Adatn.^  In  a  eollaterni  proeeedfDf?,  the 
KUardlanslilp  was  valid,  and  couid  not  be 
]mp«acheil,  and  that  the  court  ol  common 
plcaB  properly  excluded  the  evidence 
offered  by  Mr.  Adoitis  to  aliow  that  the 
appointment  of  the  guardian  was  with- 
out notice  to  bim.  The  record  of  the  pro- 
bate court  bouDd  all  the  world.  Including 
Mr.  Adama. 

It  Is  also  deer  that  the  charo^  of  the 
court  of  common  pleas  was  correct,  or, 
at  least,  that  Mr.  Adams  could  not  com- 
plain of  the  same,  as  It  was,  perhaps, 
more  In  bis  favor  than  the  evidence  would 
warrant.  The  Identity  of  the  parties  be- 
ing admitted,  the  record  of  the  guardian- 
ship was  conclusive,  and  the  court  ehonid 
so  have  Instructed  the  Jury,  without  8Ut>- 
mlttlog  that  question  to  them  for  their 
determination.  The  probate  court  Is  al- 
ways open,  and  under  section  6Slft.  Aev. 
St.,  a  motion  can  be  made  at  any  time 
for  the  removal  uf  a  goardlan  Improperly 
appuioted,  or  for  other  cause;  and  Mr. 
Adams  should  have  availed  himself  of  the 
provisions  of  this  HtAtate,Instead  of  treat- 
ing  the  action  of  the  probate  court  as 
void.  With  the  question  of  the  guardian- 
ship thus  determined,  there  la  no  other 
error  In  the  record  of  the  common  pleas 
coort,  and  It  follows  that  thejudgraent  of 
the  circuit  court  ahonld  be  reversed,  and 
that  of  theeomraon  pleas  affirmed 

Judgment  accordingly. 


(SO  Obio  St.  3«) 

SMITH  et  aL  v.  LOEWENSTEIN  et  aL 
(Supreme  Court  of  Ohio.    May  0,  1923.) 
twkpkiuaia  lease  —  opnoN  or  pubchask  ~ 

EQUITABLE  CONVEBSION. 

1.  Upon  exercising  the  option,  the  equitable 
doctrine  of  conatractire  conversion  of  real  into 
peTBoaal  property  ia  applicable  to  leases  in 
which  an  option  to  purchase  the  demised  prem- 
ises is  n-antcd  to  the  lessee. 

2.  where  a  lessee  of  ^  perpetual  lease,  with 
the  privilege  of  purcliasmg  the  land  p.t  any 
time,  duly  exercises  the  option  of  purchase  after 
the  death  of  the  lessor,  who  is  the  owner  in 
fee.  the  conversion  of  the  realty  into  personalty 
will  take  place  at  the  time  oC  exwdsing  the 
option,  and  will  not  relate  hack  to  the  time  of 
the  execution  of  the  lease;  and  the  purchase 
money,  if  not  reouired  to  pay  debts  or  legacies 
of  the  lessor,  wilt  go  to  the  hoira  of  the  lessor, 
as  between  the  bars,  on  the  one  aide,  and  the 
personal  rcsaresentatlves  of  the  lessor,  on  the 
other. 

3.  In  the  year  1848,  W.,  then  a  resident  of 
the  state  of  Obio,  and  seised  in  fee  simple  of  a 
parcel  of  land  situated  In  that  state,  leased  the 
same  to  B.  for  the  term  of  99  years,  renewable 
forever.  The  lease  contained  a  covenant  tliat 
npon  the  payment  of  the  sum  of  $800,  and  all 
accrued  rents,  to  the  lessor,  her  heirs  or  as- 
signs, the  lessor,  her  heirs  or  assigns,  would 
conv^  the  premises  in  fee  simple  to  the  lessee, 
his  heirs  or  assigns.  All  the  interest  of  the 
lessee  thereafter  became  vested  in  L.  by  mesne 
conv^auces.  He  lessor.  In  1851,  married  T., 
and  thereafter  resided  with  bim  in  the  state  of 
New  York  until  18S1.  when  she  died  Intestate, 
learing  het  hnsband  and  a  son,  her  only 
dbild  and  Issue,  surviving  her.  Her  son  died 
onmarried  and  Intestate  in  1872.  and  her  hus- 
band died  in  1881.  The  husband  and  son  lived 
and  died  residents  of  the  state  of  New  York. 
In  April,  1886,  L.,  desiring  to  exercise  the  op- 
tion of  porchase,  filed  a  hill  of  interpleader, 
maklnff  Uw  adminlstratcv  of  the  lessor  and  of 


her  husband,  and  also  the  heirs  at  law  of  E.. 
the  son,  and  oth«'s,  parties  in  the  actioa,  as 
being  claimants  of  the  fund.  There  was  no 
claim  made  upon  the  fund  for  the  payment  of 
any  debts  of  the  lessor.  Hdd:  (1)  That  the 
demised  premises  were  not  converted  into  per- 
sonalty until  the  exercise  by  L.  of  the  option  of 
purchase.  (2)  That  upon  the  death  of  the  les- 
sor the  premises  were  inherited  by  her  son,  and 
upon  his  death  passed  by  inheritance  to  his 
heirs  at  law,  as  real  estate,  under  the  Ohio 
statute  of  descent,  subject  to  the  lea8&  and  to 
the  husband's  estate  by  the  curtesy.  (3)  That 
upon  the  husband's  death  the  heirs  at  law  of 
the  son  became  the  sole  owners  of  the  tfremiaes, 
subject  only  to  the  lease,  with  the  right  to  the 
accrued  rents  and  the  purchase  money. 
(Syllabus  hr  the  CourL) 

Error  to  circuit  court,  Hamilton  coun- 
ty. 

Action  by  Henry  Loewensteln  and  an- 
other against  Siimuel  W.  Hmltb.  Jr.,  ad- 
ministrator, and  others.  Un  the  judg- 
ment entered,  the  admlolatrator  brings 

error.  Affirmed. 

Stephens.  Lincoln  &  Smith,  Ledyard 
Lincoln,  and  H.  W.  Smith,  Jr.,  for  plain- 
tiffs Id  error.  Joshua  H.Bates  and  Henrr 
P.  Kaufman,  for  defendants  In  error. 

OiCKMAN.  J.  In  March,  1848,  Hannah 
Louisa  Wade  leMed  for  the  term  of  99 
years,  and  renewable  forever,  irato  John 
Jamm  Burnett,  a  parcel  of  lend  situated 
lo  the  city  of  Cincinnati,  Ohio.  The  lease, 
among  other  covenants,  contained  the 
following:  "The  party  uf  the  first  purt 
covennuts  and  agrees  with  the  party  of 
the  second  part  that  upon  the  payment 
to  her,  her  heirs  or  assigns,  by  the  party 
of  tbe  second  part,  Ilia  heirs  and  assigns, 
of  tlTo  sum  of  eight  bumired  dollars.  In 
addition  to  all  rents  that  have  accrued 
up  to  the  time  of  such  payment,  the  party 
of  the  first  part,  hf>r  heirs  or  assigns, 
shall  a  id  will,  at  the  charges  In  the  law 
of  the  party  of  tbe  second  part,  bis  heirs 
and  asslgna,  eoDTey  and  aeaure  the  lu- 
lierltnDce  or  fee  simple  of  the  hereby  de- 
mised  premises  unto  the  party  ol  the  sec- 
ond part,  bis  heirs  or  assigns,  or  to  tbe 
heirs  or  assigns  of  bim  or  them,  who 
shall  have  and  hold  the  same  free  and 
acquit  uf  rent  thenceforth  forever."  AH 
the  Interest  of  Burnett  In  the  leasehold, 
thereafter,  by  proper  assignments,  be- 
came vested  In  Henry  Loeweneteln  and 
Herman  Loeweneteln,  two  ofthedefeud- 
ants  In  error.  Hannah  Louisa  Wade,  In 
tbe  year  1854,  married  Tliomas  E.  Town- 
send,  and  resid3d  with  him  thereafter  In 
the  state  of  New  York,  nntll  the  year  1861, 
when  she  died  inteatale.  leaving,  sorvlv- 
Ing  her,  Thomas  B.  Townaend,  ber  boa* 
band,  and  Edward  W.  Townsend.  ber 
only  child  end  Issue.  Edward  W.  Town- 
nend  died  unmarried  and  Intestate,  In  the 
year  1872,  ani  Thomas  E.  Townsend  died 
in  1S84.  Both  father  and  son  lived  and 
died  residents  of  the  state  of  New  York. 
Samuel  W.  Smith,  Jr.,  plaintiff  In  error, 
was  duly  appointed  administrator  of 
Hannah  Lonlu  Toivniend,  deceaBod.  and 
Lucy  E.  Townsend,  one  of  the  defendants 
In  error,  was  appointed  administratrix  of 
Thomas  E.  Townsend,  deceased,  tienry 
Ixiewenateln  and  Herman  Loeweneteln, 
desirous  ol  exerelslng  the  optten  ol  por- 
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cbase  granted  In  the  lease,  and  being  la 
doabt  as  to  who  wan  entitled  to  receive 
the  purchase  money,  and  empowered  to 
make  to  them  the  proper  conveyance  of 
the  preml6«s,  filed  their  petition,  In  April, 
1S86,  in  the  conrt;  of  common  pleas  of 
Hamilton  county,  making  the  adminla- 
triitorof  the  lessor  and  of  her  husbuiid, 
and  the  heirs  at  law  of  the  son,  and 
others,  parties  defendant.  They  asked  In 
thelP  petition  that  the  defendants  be  re- 
quired to  set  up  their  respective  rights, 
and  oDered  to  pay  the  purchase  money 
Into  court,  or  to  the  parties  whom  the 
court  might  find  entitled  to  receive  the 
eame,  and  ashed  that  the  court  compel 
Ruch  parties,  upon  payment  to  them  of 
f800,  and  all  rents  then  due  on  the  prem- 
ises, to  execute  to  the  plaintiffs  such 
proper  conveyance;  and,  further,  that  all 
the  defendants  be  perpetually  enjoined 
from  setting  up  any  claim  to  the  prem- 
ises. No  claim  was  made  upon  the  fuud 
arising  from  the  purchase  money  and  ac- 
crued rents,  for  the  payment  of  any  debts 
of  tbo  lessor.  The  cause  was  beard  In  the 
court  of  common  pleas,  and  taken  by 
appeal  to  the  circuit  court.  The  circuit 
court  rendered  a  final  decree,  finding  that 
upon  the  death  of  Hannah  Lualsa  Towd- 
send  the  teased  premlKPs  were  Inherited  by 
Edward  W.  Townsend,  her  son;  tbat 
upon  the  death  of  tbe  son  bis  heirs  be- 
came the  owners  of  the  tee  simple  of  the 
premlsps,  under  the  statute  of  descent  of 
tbe  state  of  Ohio,  subject  to  the  lease  and 
to  the  estate  by  the  curtesy  of  Thoinaa 
E.  TowDseod,  and  upon  the  death  of  tbe 
latter  became  tbe  sole  owners  thereof, 
subject  only  to  the  lease,  with  all  the 
rights  reserved  In  the  lease,  including  the 
right  to  the  rents  and  the  purchase 
money;  that  the  heirs  at  law  of  Edward 
W.  Townsend  were  entitled  to  receive 
the  whole  of  tbe  sum  paid  to  tbe  clerk  of 
tbe  conrt  as  purchase  mon^  and  accrued 
rents;  and  that  the  claim  of  the  other 
d^endants  to  receive  any  or  all  of  such 
money  and  rents,  by  reason  of  any  con- 
version Inequity  ol  tbe  lessor's  interest 
Into  personalty,  or  for  any  other  reason, 
was  not  well  taken.  To  reverse  the  judg- 
ment of  the  circuit  court,  Samuel  W. 
Smith,  Jr.,  administrator,  and  Lucy  E. 
Townsend,  admlnlstrat-rlx,  have  re- 
spectively filed  their  petition  and  cross 
petition  In  tbls  court. 

The  only  question  which  we  need  con- 
sider Is  whether,  as  between  tbe  heirs  at 
law  of  Edward  W.  Townsend,  as  tbe  real 
representative  of  bis  mother,  tbe  lessor, 
on  one  side,  and  tbe  administrator  of  tbe 
lessor  and  of  her  husband,  on  the  other, 
tbe  fund  arising  from  the  purchase 
money  of  tbe  demised  premises  should  go 
to  the  heirs,  or  tbe  personal  representa- 
tives. It  la  contended  In  behalf  of  the 
plaintiffs  Id  error  tbat  by  virtue  of  the 
equitable  doctrine  of  constructive  con- 
Twsion  the  option  to  purchase  at  a  fu- 
ture time,  granted  in  the  lease,  converted 
the  real  estate  Into  personalty ;  that  the 
exercise  of  the  lessee's  option  after  the 
death  of  tbe  lessor  was  retrospective  In 
Its  operation,  and  converted  tbe  realty 
Into  personalty  as  of  tbe  time  of  making 
tbe  lease,  while  It  is  urged  on  tbe  other 


side  that  tbe  lessor's  estate  was  not  thus 
converted  until  tbe  declaration  of  the 
option,  at  wblcb  time  tbe  lessor's  estate 
bad  become  vested  la  tbe  heirs  at  law. 

Tbe  doctrine  now  most  la  accord  with 
tbe  general  course  of  authority  and  prin- 
ciple is  that  as  between  lessor  and  lessee, 
with  the  privilege  to  the  latter  tu  pur- 
chase, tbe  conversion  will  be  deemed  to 
have  taken  place  at  the  time  of  declaring 
tbe  option,  and  not  from  the  date  uf  the 
contract  giving  the  option.  Such  was  tbe 
holding  tn  Edwards  v.  West,  7  Cb.  Dir. 
858,  where,  under  the  terms  ot  a  lease,  the 
landlord  coveaanted  to  insure,  and  tbe 
tenant  bad  tbe  option  to  purchase  tor  a 
fixed  aura.  Before  the  time  for  exerclKlng 
the  option  tbe  buildings  demised  were 
burned,  and  tbe  landlord  received  tbe  la- 
eurance  money.  The  tenant  then  exer- 
cised bis  option  to  purchase,  and  claimed 
the  insurance  money  as  part  of  bis  pur- 
chase, on  the  ground  that  the  option  to 
purchase,  when  exercised,  related  back  to 
tbe  time  of  the  contract  giving  tbe  op- 
tion, siace  which.  It  was  argued,  the  prop- 
erty had  been  partially  converted  Into 
personalty  by  tbe  fire  and  the  receipt  ot 
tbe  InsuraDce  money,  and  that  the  pur- 
chaser was  entitled  to  It  la  tbat  shape. 
It  was  held  that  conversion,  according  to 
general  principles,  cannot  relate  back  to 
an  earlier  date  than  that  of  the  contract 
constituted  by  the  exercise  of  the  op- 
tion; tbat  as  between  the  vendor  and  the 
purchaser,  tbemsnlves,  tbe  conversion  did 
not  and  cjuld  not  take  place  uot'^  the 
purchaser  declared  his  option.  Until  the 
option  to  purchase  was  exercised  by  the 
defendants  In  error,  Loe  wen  steins,  by  the 
payment  of  tbe  purchase  money,  there 
was  only  an  Incomplete  contract.  It  was 
executory  In  Its  nature.  There  was  no 
agreement  capable  ol  being  specifically 
enforced  by  tbe  lessor,  nor  could  tbe  les- 
see, without  declaring  tbe  option, .  and 
making  ctae  required  payment,  compel  a 
conveyance  of  the  premises  In  fee  simple. 
For  aught  that  appeared,  tbe  privilege  ot 
purchase  acquired  by  the  lease  mlgbt 
never  be  exercised. 

After  the  death  of  tbe  lessor  the  demised 
premises  descended  to  Edward  W.  Town- 
send,  the  son  and  heir  at  law.  and  became 
vested  la  him  as  an  estate  of  inberltance. 
Clothed  with  tbe  legal  estate  and  the  free- 
hold title,  he  was  entitled  to  receive  the 
rents  and  profits,  and  had  the  right  to  en- 
ter for  condltiim  broken,  and  all  other 
rights  of  the  owner  In  fee,  subject  to  those 
ot  the  tenant.  It  was  subsequent  to  tbe 
death  of  the  lessor,  and  after  tbe  estate 
bad  thus  vested  In  tbe  beir,  that  the 
Loewenstelna  exercised  tbe  option  of  pur^ 
cbuse.  and  called  for  a  conveyance  of  tbe 
premises.  In  our  judgment.  It  was  at  that 
time  that  there  was  a  conversion  of  tbe 
real  estatelnto  personalty;  and  we  see  no 
good  reason  why  the  doctrine  of  relation 
back  to  the  date  of  tbe  lease  shoald  be  ap- 
plied for  the  purpose  of  dlresdag  the  belrs 
who  beld  tbo  freehold  title  when  tbe  op- 
tion was  declared,  and  handing  over  the 
purchase  money  to  tbe  personal  roprment- 
atlves.  The  descent  to  the  heir  was  la 
the  legal  channel  which  the  statute  bad 
marked  out;  aod  after  execatlos  tbe  lease 
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the  lesnur  did  notblng  to  oartail  the 
rights  of  the  belr,  upon  wbom  the  law 
wuDld  cast  the  realeetate  immediately  up- 
on tbe  death  ot  th«  anceator.  The  estatn 
having  thuB  devolTed,  and  the  lessee  hav- 
ing failed  or  neglected  to  exercise  the  op- 
tion to  purchase  while  the  lessor  was  alive, 
we  do  not  dlaeorer  apon  what  aatisfac- 
tory  gronnd  the  renl  estate  should  be 
deemed  converted  into  personalty  as  of 
the  date  of  the  lease,  for  the  purpnse  of  di- 
vertiag  the  purchase  money  from  the  heir 
to  the  administrator. 

The  case  of  La  wee  v.  Bennett,  1  Cox,  167, 
la  cited  by  counsel  as  establlaliing  the  doc- 
trine that  conversion  may  be  made  to  de- 
pend upon  the  option  to  pnrchase  at  a 
fnture  time,  which,  when  exercised  after 
the  death  of  the  owner  of  the  estate,  will 
— ut  aay  rate,  as  between  his  real  and  per- 
Bonai  representatives— have  a  retrospec- 
tive operation,  to  the  time  when  the 
agreement  saving  the  optlf>o  wua  entered 
Into.  There  la  no  adjudication  of  this 
court  in  which  the  doctrine  of  equitable 
conversion  as  applied  to  optional  con- 
tracts, with  a  retrospective  operation.  Is 
accepted.  In  Gilbert  v.  Port.  28  Ohio  St. 
276,  296,  the  court  recognized  the  rale  that 
equity  looks  upon  things  agreed  to  be 
done  as  actually  done,  and,  wben  aeon- 
tract  ia  made  for  the  aole  of  an  estate, 
eonsldera  the  vendor  aa  a  trustee  for 
the  purchaser  of  the  estate  sold,  and  the 
purchaser  as  a  trustee  of  the  purchase 
money  for  the  vendor.  But  the  court  did 
not  bold,  either  witb  orwithoat  quallllca- 
tlon,  that  the  rule  applied  "to  optional 
contracts,  aa  well  as  to  those  absolute." 
An  examlnatlOD  of  nutburltles,  English 
and  American,  makes  manifest  that  the 
doctrine  of  Lawes  v.  Bennett  does  not 
rest  upon  a  firm  foundation.  In  Townley 
T.  BedweIM4  Yes.  591,  Lord  (Chancellor 
Eldon  says-  "That  case  [Lawes  v.  Ben- 
nett] was  very  much  argued,  and  I  do  not 
mean  to  say  that  a  great  deal  may  not 
be  urged  against  It."  It  was  nut  over- 
mlrd,  bowerer,  but  waaeridently  followed 
as  a  precedent  of  Impaired  authority.  In 
Colllngwood  V.  Bow,  3  Jur.  (N.  B.)  785,  a 
lessee  of  real  estate,  with  an  option  to 
purchase  at  the  expiration  of  a  terui  of 
▼ears,  made  the  purchase  after  the  death 
of  the  lessor.  The  vice  chancellor  said : 
"The  only  question,  then.  Is  whether  thla 
Is  to  be  taken  as  realty  or  personalty; 
and  I  confess  I  should  have  felt  very  great 
doobts  If  It  were  res  Integra,  as  very  great 
Inconveniences  might  follow,  for  after  the 
enjoyment  for  many  years  by  the  devisor, 
on  the  expression  of  an  option  the  realty 
may  be  converted  Into  personalty,  and 
not  only  converted,  but  the  whole  may  be 
taken  away  and  given  to  another.  It  is  a 
very  singular  and  tneonTonient  state  of 
things;  but  If  the  question  has  been  decid- 
ed by  so  great  a  man  as  Lord  Kenyon." 
in  Lawes  v.  Bennett,  "whatever  doubts 
Imlght  entertain  as  to  that  decision,!  am 
bound  to  follow  It."  In £d wards  V.  West, 
mipra,  Fry,  J..  In  speaking  of  the  same  d»< 
eision.  said:  "  Whetlier  it  Is  or  Is  not  con- 
sistent with  the  general  principle  upon 
which  conversion  has  been  held  to  exist,  It 
Is  not  for  me  to  sa.v.  It  Is  enough  for  me 
to  say  that  tbe  case  has  been  followed  lu 
T.34N.B.no.2— 11 


nnmenina  other  cases,  though  it  hasiieeD 
observed  upon  by  more  than  one  Judge  as 
somewhat  difficult  of  explanation.  *  ■  •* 
I  do  not  think  I  am  at  liberty  to  extend 
it  so  aa  to  Imply  that  there  Is  cunversion 
from  the  date  ol  the  contract  giving  tbe 
option,  as  between  tbe  vendor  and  the 
purchaser  who  claim  under  it."  In  Lawes 
V.  Bennett  there  was  a  lease  for  seven 
years  from  October,  1758.  with  a  privilege 
of  purrhase  at  any  time  after  September, 
1761,  and  before  September,  17fi.5.  In 
Towuley  v.  Bed  well  the  lease  had  been  ex- 
ecuted in  1795,  for  33  years,  with  the  priv- 
ilege of  purchase  within  6  years.  In  Col- 
llngwood V.  Row  there  was  a  lease  of  tbe 
premises  for  the  term  of  14  years,  with  the 
cholceof  porchasingal  the  end  of  the  term. 
In  £d  wards  v.  West  there  was  a  demiHe  of 
the  premises  for  21  years,  with  the  option 
to  purchase  before  the  expiration  of  6 
years.  In  these  and  similar  cases,  where 
the  conversion  awaltsan  trxpreaalonof  the 
option,  there  exists  the  difficulty  that  It  Is 
left  to  the  election  of  the  lessee  whether 
the  demiaed  premises  shall  be  real  or  per- 
sonal property.  There  is,  however,  the 
probability  that  a  tenant  who  has  made 
Improvements  on  tbe  premises  may.  In 
view  of  avoiding  loss,  take  advantage  of 
an  option  to  purchase  within  the  pre- 
scribed term  of  a  few  years,  and  thus  set- 
tle the  cJiaracter  of  the  property  while  the 
lessor  Is  alive.  But  in  the  ease  at  bar 
there  Is  a  perpetual  lease,  with  a  perpetual 
right  to  purchase.  According  to  the  con- 
tention of  tbe  plaintiffs  In  error,  the  option 
may  be  declared  at  any  time  in  tbe  future, 
and  thefuod  be  paid  to  tbe  administrator. 
In  Graves  v.  Graves,  15  Ir.  Ch.  857,  the 
master  of  tho  rolls,  referring  to  Lawes  v. 
Bennett  and  Towuley  v.  Bedwell,  says: 
"In  one  of  those  cases  tbe  option  was  to 
be  exercised  within  six  years,  and  la  tbe 
other  within  seven  years,  which  is  very 
dlHerent  from  an  option  to  be  exercised  at 
the  end  of  any  number  of  centuries.**  If 
after  the  death  of  the  lessor,  and  the  lapse 
of  nver  thirty-five  years,  under  tbe  perpet- 
ual lease  In  controversy,  tbe  option  of  pur- 
chase may  be  declared,  and  the  fund  paid 
to  the  administrator  Instead  of  the  heir, 
for  tbe  same  reason  It  may  be  done  at  the 
end  of  a  hundred  or  more  years,  when.  In 
the  natural  courae  of  things,  It  would  be 
Impossible  to  find  a  personal  representa- 
tive of  tbe  lessor,  or  to  ascertain  who 
might  be  tbe  distributees.  Nor  can  we 
think  that  the  lessor,— Mrs.  Townsend,— 
having  executed  the  lease  for  ninety-nine 
years,  renewable  forever,  intended  that 
after  her  son  had  Inherited  the  land,  and 
enjoyed  tbe  rents  for  a  series  of  years,  the 
lessee,  upon  exercising  his  option  of  pur- 
chase, might  retrospectively  convert  the 
real  estate  Into  personalty,  so  that  th» 
purchase  money  would  go  to  her  personal 
representatives  Instead  of  hersottand  beir. 

To  whatextent  aconveralon  takes  place, 
and  to  whom  the  proceeds  should  go, 
when  land  Is  converted  into  money,  must 
be  determined  by  looking  to  the  contract 
or  Instrument  as  indicating  the  Intention 
of  Darties.  Thus,  where  a  will  contains  a 
specific  devise  by  name  of  property,  sub- 
ject to  the  option.  It  has  been  held  to  car- 
ry to  the  devisee  the  purchase  money,  also* 
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wbeD  tbe  option  1b  exercised.  Drant  t. 
VauBe,  1  YouDse  &  C.5N0;  Emuesv. Smith, 
2  De  Gex  &  S.  722.  So,  also,  when.  In  Ibe 
instrDment  by  which  the  option  Is  given, 
there  Isa  direction  tnat  the  purchase  mon- 
ey JA  to  be  paid  to  the  pertion  who  Is  the 
owner  uf  the  estate  when  the  option  is  ex- 
ercised, he  alone  will  be  entitled  to  It. 
Graves  v.  Graves,  supra, 869,370.  Thecon- 
tract  of  lease,  iu  the  case  before  us,  pro- 
vided expressly  for  the  payment  of  the 
purchase  money,  and  all  accrued  rents,  to 
the  party  of  the  first  part,  "her  heirs  or 
aBBlgna;"  and  it  is  covenanted  that  "her 
heirs  or  asslfcns"  nball  and  will  convey 
and  assnre  the  Inberitance  or  fee  simple  of 
the  demised  premises.  These  provisions 
In  the  lease  might  ordinarily  be  deemed 
"too  sUghttoact  upon,'*as  said  by  the 
vice  chancellor  In  Weeding  r.  Weeding.  1 
Johns.  &  H.  482;  but,  when  we  consider 
the  duration  of  the  lease,  running  "for, 
during,  and  to  the  full  end  and  term  of 
ninety-nine  years,  fully  to  be  completed 
and  ended,  and  renewable  forever,"  and 
the  further  fact  the  t  by  operation  of  la  w, 
which  the  lessor  Is  presumed  to  have 
known,  the  rente  and  profits  woald  go  to 
her  son  nntll  the  option  to  porchaee 
HhoQid  be  exercised,  we  are  not  prepared 
to  say  that  the  lessor  did  not  have  In  mind 
tbe  benefit  to  be  derived  by  her  sun.  If  be 
BurvlTed  her,  and  tbe  option  to  parchaae 
should  not  t>e  exercised  in  her  lifetime. 

Upon  payment  of  the  purchase  money 
and  accrued  rents  by  the  leasee,  as  no  claim 
Is  made  upon  the  fund  to  satisfy  debts  of 
the  lessor,  there  would  be  no  need  of  the 
circuitous  process  of  paying  tbe  money 
and  rents  to  the  personal  representative 
of  the  lessor,  that  he  might  in  torn  pny 
over  tlie  same  to  the  heirs.  The  parties 
all  being  before  the  court,  It  was  right, 
therernre,  that  the  fund  shonid  be  ordered 
paid  directly  to  the  heirs  at  law  ul  Ed- 
ward W.  Townsend.   Judgment  affirmed. 


rso  Obio  at  370) 

MILES  T,  SHAW,  Ooanty  IVeaswer. 
(Bopreme  Oonrt  of  Ohio.   May  9,  1893.) 
Taxation— Cbed ITS— National  Bank.  Shares. 
Onr  tax  laws  do  not  anthorise  the  de- 
duction from  the  value  of  shares  In  a  nadonal 
bank,  entered  on  the  du^lcate  for  taxation,  of 
legal,  bona  fide  debts  owing  by  the  holder  of 
BDch  shares  of  stock. 
(Sf  IJabua  by  the  Court.) 

Error  to  circuit  court,  Hancock  county. 

Action  by  Charles  E.Nlles  against  Oliver 
P.  Shaw,  treasurer,  to  restrain  defendant 
from  collecting  certain  tax  aasessments. 
The  petition  was  dismissed  on  demurrer, 
and  plaintiff  brings  error.  Affirmed. 

Statement  by  theCoart: 

The  plaintiff's  action  was  commenced 
by  the  filing  of  u  petition  in  tbe  conrt  of 
common  pleas,  as  follows:  '*(.'barlea  E. 
Nlles,  plaintiff  above  named,  says  chat  Ol- 
iver P.  Shaw,  defendant  above  named.  Is 
the  county  treasurer  of  said  Hancock 
county,  duly  elected  and  qualified  and 
acting  as  such,  and  as  such  treasurer 
charged  with  the  collection  ofthe  taxesup- 
on  the  grand  duplicate  of  said  county. 
Plaintiff,  complaining  of  aald  defendant, 


says  that  on  and  before  the  month  of 
May.  A.  D.  1890,  he  was,  since  then  baa 
been,  and  now  1b  the  owner  and  holder 
of  275  shares  of  the  capital  stock  of  tbe 
First  National  Bank  of  Flndlay,  a  bank- 
ing corporation  duly  or^canlsed  onder  thu 
laws  of  the  Unlred  States;  that  In  said 
month  of  May,  1890,  the  cashier  of  said 
bank  dniy  made  out  and  returned  to  the 
auditor  of  said  county  tberepurts  required 
by  section  2765  of  the  Revised  Statutes; 
that  afterwards  such  action  was  had  un- 
der the  provisions  of  Hsctlon  2766  of  the 
Bevlsed  Statutes  that  tbe  valuation  of 
said  275  sharea  so  owned  b.T  plalntllT  was 
fixed  at  tbe  sum  of  926,1i».00.  and  were 
placed  by  said  auditor  upon  tbe  tax  dupli- 
cate of  said  county  for  said  year  1880,  at 
eald  valaatlon  for  taxation  against  plain- 
tiff, and  wItboQt  notice  to  him;  that  at 
said  time  plain tifl's  collectible  credits 
amounted  to  9850.0U,  and  no  more,  while 
bis  bona  fide  liabilities  amounted  to  f24,- 
OUU.OO,  of  wbleb  sum  plaintiff  ot  rigrht,  and 
by  the  laws  of  Ohio,  was  and  is  entitled 
to  have  $28,150.00  deducted  from  said  val- 
uation of  suld  shares,  leaving  the  true 
amount  to  be  placed  upon  said  duplicate 
for  taxation  against  this  plaintiff  at  $3,- 
000.00.  Tet,  notwithstanding  the  prem- 
ises, the  said  auditor  wrongfmly  and  on- 
lawtully  placed  upon  said  duplicate  aa 
aforesaid,  for  taxation  against  plaintiff, 
tbe  said  full  valuation  of  $26,129.00.  Plain- 
tiff says  that  the  rate  of  taxation  Id  said 
city  for  said  year  was  and  is  18.35  mills; 
that  in  December,  1890,  said  defendant 
treasurer  required  said  hank  to  pay,  and 
said  bank  did  pay,  and  said  treasurer  col- 
lected from  said  bank,  the  taxes  upon  tbe 
shares  of  the  rfeveral  shareholders,  and, 
among  others,  the  sum  of  $479.47,  twing 
the  amount  of  the  December  installment 
of  taxes  for  eald  year  1890,  upon  the  valu- 
ation of  plaintiff's  said  Hhares;  that  the 
June  Installment  of  tbe  said  taxes  of  1890 
is  now  due  and  payable;  yet  the  amount 
of  said  Installment  placed  upon  said  dupli- 
cate ne  the  tax  apon  plaintiffs*  said  shares 
i^  $458.43,  beingthetax  assessed  upon  $26,- 
129.00  at  the  rate  of  18.36  mills,  while  tbe 
true  amount  which  plaintiff  justly  and  of 
right  should  pay  is  $52.0.5,  being  tbe  fall 
and  true  amount  of  tax  Justly  chargeable 
to  plaintiff,  and  being  the  tax  on  said  sum 
of  $3,000,  tbeamonnt  properly  taxableaft- 
er  deducting  said  liabilities  from  said  gross 
valuation  of  said  shares.  On  the  25th  day 
of  July,  1891,  this  plaintiff  presented  to 
said  auditor  his  written  statement  and 
demand,  duly  verified. embodylngthefaets 
hei-elnabove  set  forth,  claiming  that  his 
said  liabilities  be  deducted  from  said  val- 
uation, and  requesting  that  said  auditor. 
In  compliance  with  the  mandatory  provi- 
sion of  section  10S8  ofthe  Revised  Statutes 
of  Ohio',  correct  said  tax  duplicate,  and 
give  to  plaintiff,  to  he  presented  to  said 
treasurer,  a  certificate  of  said  erroneous 
taxes  for  the  sum  of  $401.29,  tbe  amount 
so  erroneously  asseseed;  but  the  said  au- 
ditor, notwithstanding  the  premises, 
fused  to  make  said  correction,  or  give  to 
plaintiff  said  certificate.  Thereupon,  and 
on  said  day,  plaintiff  duly  tendered  to 
said  treasurer  the  sum  uf  $52.06  in  pay- 
ment of  the  June  Installment  of  tbe  taxe« 
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of  18D0.  8o  befng  the  trae  amount  Juetly 
chars;eable  as  aforesaid,  whieta  Bum  this 
plalntlD  IB  fully  able,  ready,  and  willing 
tn  pay,  and  liero  and  now  tenders  the  same 
and  brlngB  It  Into  court;  yet  the  said 
treasurer  refused  to  receive  or  accept  said 
aura  and  pHyment,  and  threatens  to,  and 
la  about  to,  use  his  statutory  power,  and 
by  distraint  or  otherwise  enforce  the  pay- 
meut  of  the  whole  amount  of  said  install- 
ment, to  wit,  9458.84.  FlaintiO  thereupon 
prays  tbat  defendant  be  temporarily  re- 
strained from  enforcing  the  collection  of 
said  erroneona  sum  of  f4ul.29,  and  that, 
upon  the  flnal  bearing  of  this  cause  upon 
Its  merits,  said  Injunction  be  made  per- 
petual, and  for  such  other  and  farther 
relief etc.  In  the  common  pleas  a  gener- 
al demurrer  to  the  petition  was  sustained, 
and  tbe  petition  dismissed.  On  appeal  by 
plaintiff  to  the  circuit  eonrta  ukejodg- 
ment  waa  there  rendered. 

A.  Blackford  and  J.  A.  &  E.  V.  Bope,  for 
plaintiff  in  error.  Burbet  ft  Bnrket  and 
John  Poe.  for  defendant  In  error. 

PElt  CtlRIAM.  We  think  the  demurrer 
was  properly  sustained.  Irreepectlve  of 
tbe  question  whether  or  not,  in  arriring 
at  the  correct  amount  of  property  subject 
to  taxation,  legal,  bona  dde  debts  owing 
by  a  debtor  can  be  deducted  from  credits 
owing  to  him,  (considered  In  Bank  t, 
Hlnes,3  Ohio  St.  l,and  in  Latimer  v.  Mor- 
gan, G  Ohio  St.  279,)  we  nreof  opinion  that 
shares  of  stock  in  a  national  bank  are, 
within  the  meaning  of  sectlnna  27S0,  2731. 
Bev.  8t.,**ln vestments  In  stocks,"  and  nut 
"credits,"  and  that,  In  determining  the 
amount  to  be  charged  on  the  duplicate  fur 
taxation  against  a  stockholder  In  a  na- 
tional bank,  bona  fide  debts  owing  by 
sncb  stockholder  cannot  be  deducted  from 
the  value  of  bis  shares. 

Judgment  affirmed. 

BUKKET,  J.,  did  not  alt  In  this  case. 


(Si>  Oblo  St.  222) 

KING  et  al,  v.  ARMSTRONG. 

(Snpreme  Court  of  Ohio.  April  26. 1893.) 

National  Bakes — Insoltsncy— Liability  op 
Htockhoi.dbrs— Bkt-Off. 

1.  When  a  person  entitled  to  share  In  tiie 
dUtribation  of  a  trust  fund  is  also  indebted  to 
the  fund,  and  ie  InsolTent,  bis  indebtedness 
may  In  equity  be  set  off  agaioBt  his  distributive 
share;  and  the  right  of  set-off  will  not  be  de- 
feated by  the  assignment  of  his  claim,  though 
made  before  the  amount  of  his  indebtedness  or 
dIstribtitiTe  share  to  ascertained. 

2.  Bach  shareholder  of  a  Dational  banking 
association  is  IndiTidoallr  liable  for  its  debts, 
to  the  extent  of  the  amount  of  his  stock  at  its 
par  value,  in  addition  to  the  amount  invested 
Id  the  shares  held  br  him;  and  a  receiver  ap- 
pointed to  wind  up  me  affairs  of  such  an  asso- 
ciation that  has  become  insolvent  is  authorized, 
under  tbe  direction  of  the  comptroller  of  Uie 
curr^cy,  to  enforce  the  liabilitj  of  its  stock- 
holders, and  collect  from  each  of  them  the  nec^ 
esssnr  amount,  up  to  the  exteat  ot  his  liability, 
for  the  aayment  of  the  creditors. 

3.  The  indebtedness  of  the  stockholders  on 
their  individual  liability,  together  with  the  oth- 
er assets  of  the  insolvent  bank,  constitate  a 
trust  fund  for  the  benefit  of  its  creditors:  and 
in  eguft7  such  indebtedness  4^  a  stowuddw 


who  is  insolvent  mar  be  set  off  against  a  dlvi- 
deod.  payable  out  of  the  trust  fund,  on  a  bal- 
ance one  him  on  his  deposit  account  with  tbe 
bonk  at  the  time  of  its  failure. 

4.  An  aasignmeut  b;  the  stockholder  of  his 
claim  against  tne  bank,  before  the  direction  of 
tbe  comptroller  to  enforce  his  liability,  but 
after  the  insolvency  of  the  bank,  does  not  af- 
fect the  right  to  set  off  his  liabili^  against  the 
dividend  due  on  his  claim,  nw  does  the  fa<^ 
that  the  comptroller,  at  the  time  of  the  assign- 
ment, liad  not  determined  the  amount  neces- 
sary to  be  collected  from  the  stockholders  for 
the  payment  of  the  creditors.  It  is  sufficient 
that  such  direction  has  been  given,  and  amount 
so  determined,  when  the  set-off  is  made^ 
(Syllabus  by  the  Oonrt) 

Error  to  superior  court  ol  Cincinnati. 

Action  by  Joseph  King  and  others 
against  David  Armstrong,  receiver  of  ths 
Fidelity  National  Bank  of  Cinclonatl.  De- 
fendant bad  judgment, and  plaintiffs briug 
error.  Affirmed. 

Bateman  &  Harper,  for  plaintlBs  In  er- 
ror. Herron,  Hateh  ft  Herron,for  defend- 
ant In  error. 

WILLIAMS,  J.  The  Fidelity  National 
Bank  ot  Cincinnati,  a  banking  associa- 
tion organlwd  onder  tbe  national  bank 
act,  became  confessedly  Insolvent,  and  sus- 
pended baslness,  on  the  21st  day  ol  June, 
18S7,  and  on  the  37th  day  ot  that  month 
the  defendant,  David  Armstrong,  was  ap- 
pointed, by  the  com  ptroUer  of  tfaeeurrency » 
receiver  to  wind  up  Its  affairs.  Tbe  fran- 
chises of  tbe  bank  were  adjudged  forfeited, 
and  the  association  dissolved,  by  a  decree 
of  the  circuit  court  of  the  United  States, 
at  Cincinnati,  on  the  12th  day  of  July, 
1887.  When  the  bank  failed,  it  was  in- 
debted to  Charles  A.  Brownell  In  the  sum 
of  9-S.S3U.62,  tbat  being  the  balance  then 
standing  to  hia  credit  on  his  deposit  ac- 
count, which  balance,  on  the  30th  day 
July,  1887,  he  assigned  to  the  plaintiffs, 
Joseph  King,  M.  Schroder,  and  Charles  E. 
Brownell,  as  a  security  for,  or  payment 
on,  a  pre-eslBtlug  debt  which  be  owed 
them.  The  plaintiffs  soon  afterwards  pre- 
sented their  claim  to  the  receiver,  and  on 
the  16th  day  of  September,  1887.  obtained 
from  him  a  certlncate  stating  tbey  had 
made  satisfactory  proof  of  the  asRlgn- 
ment,  and  tbat  they  were  creditors  of  tbe 
bank  to  the  amount  of  the  balance  due 
Charles  A.  Brownell  on  tbe  deposit  ac- 
count. On  the  1st  day  of  November,  1887. 
the  comptroller  of  tbe  currency  declared 
a  dividend  of  26  per  cent,  on  tbe  claims  of 
the  creditors,  and  Issued  to  the  receiver 
checks  for  the  amount  of  tbe  dividend  due 
each  creditor,  payable  to  tbe  creditor. 
Among  them  was  a  check  for  $882.63,  the 
dividend  on  the  claim  assigned  to  the 
plaintiffs.  The  defendant  refused  to  pay 
that  dividend  to  the  plalntllTs,  who  there- 
upon brongbt  the  action  below  to  reeoTer 
It. 

At  the  time  of  tbe  fallare  of  the  Fidelity 
Bank.  Charles  A.  Brownell  was  tbe  owner 
of  50  shares  of  its  capital  stock,  of  the  par 
value  of  SlOO  each,  on  which,  under  the 
provisions  of  the  national  bank  act,  he 
was  liable  for  the  Indebtedness  of  the 
bank  to  the  amount  of  his  stock.  In  addi- 
tion to  the  aam  invested  in  the  stock  held 
by  bim.  Tbat  act  providea  that  "the 
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Btaareholderaof  eTeryDatlonal  hanking  as- 
Boclatlan  shall  be  held  Indlvldaally  re- 
sponsible, pqoally  and  ratably,  and  not 
one  fur  another,  for  all  contracts,  debts, 
and  engagementa  of  aucb  asBoclatlon,  to 
tbe  extent  of  the  amount  uf  their  stock 
herein, at  tlieparvalue  tbereof.lu  addition 
to  the  amount  invested  io  Bucb  shares. " 
Bev.  St.  U.  8.  %  5151.  When  tbe  bank 
failed,  as  well  as  when  BrowDell  asslKned 
tbe  balance  due  on  hta  deposit  account 
to  the  plalntlNs,  be  was,  and  still  U,  insol- 
vent, and,  immediately  after  tbe  transfer 
to  the  plaintiffs  of  tbe  balance  due  him 
from  tbe  bank,  be  made  a  Reneral  assign- 
ment tor  tbe  benefit  of  his  creditors.  At 
tbe  time  the  plalutfffa  obtained  from  the 
recelTer  the  certificate  alluded  to,  he  was 
not  aware  of  the  liability  of  Brownell  as  a 
stockholder  of  tbe  bank,  but  became  aware 
of  It  belore  the  checks  tor  tbe  dividend  on 
the  claims  of  creditors  were  received ;  and 
they  were  received  with  Instractions  from 
tbe  comptroller  to  withhold  theoi  from  all 
stock  holdersand  others  In  any  way  Indebt- 
ed to  the  bank.  Afterwards  tbecomptrol- 
ler  decided  that  It  was  necessary  to  en- 
force the  stockholders'  liability  to  the  fnll 
extent  of  9100  on  each  sbare,  in  order  to 
pay  the  indebtedness  of  the  bank,  and 
made  his  order  aceordiogly,  declaring 
Bocb  necessity,  and  directing  tbe  defend- 
ant Co  collect,  by  salt  or  otherwise,  from 
each  stockholder.  Including  Charles  A. 
Brownell,  the  foil  amonnt  of  bis  liability. 
On  tbe  liability  of  Brownell,  which 
amounts  to  f 5,000,  nothiug  has  been  paid ; 
and  tbe  receiver  sought,  in  tbe  action  be- 
low, to  have  it  set  off  against  Chedlvidend 
Id  bis  bands  upon  tbe  claim  assigned  by 
Brownell  to  the  plalntltfs.  The  superior 
court  allowed  tbe  set-off,  and  It  U  of  that 
the  plaintiffs  are  here  complaining. 

Tbe  question  In  the  case,  therefore,  Is 
whether,  upon  the  facts  stated,  tbe  re- 
ceiver is  entitled  to  retain  the  amount  of 
t;be  dividend  due  on  the  debt  which  the 
bankowed  Charles  A.Brownellatthe  time 
of  its  failure,  and  apply  it  on  his  liability 
as  a  stockholder  of  the  bank.  His  right 
to  do  so  Is  controverted  by  the  plalntirfs, 
cbiefly  on  the  ground  that  the  cross  de- 
mands are  not  due  to  and  from  the  par- 
tics,  respectively,  In  the  same  right,  or, 
more  definitely  stated, that  the  stockhold- 
er's liability  is  for  the  exclusive  and  equal 
benefit  of  the  creditors,  and  is  not  a  debt 
due  thu  bank  or  an  asset  of  the  bank, 
while  the  balance  dneon  BrowneU's  de- 
posit account  is  a  debt  of  tbe  bank,  paya- 
ble uut  of  Its  assets,  which  he  could  not 
set  off  against  his  stockholder's  liability, 
and  consequently  tbe  recel  ver,  It  Is  claimed, 
cannot  set  off  tbe  liability  against  the 
debt,  or  dividend  dne  upon  It.  There  Is  a 
noticeable  difference,  of  some  Importanre, 
between  the  administration  of  tbe  effects 
of  an  Insolvent  Ohio  corporation  and 
those  of  a  national  banking  assoclatlnn. 
With  respect  to  tbe  former  tbe  stockhold- 
er's liability  does  not  pass  to  the  assli^nee 
or  receiver  as  assets  for  administration, 
and  no  right  of  action  can  accrue  thereon 
^  his  favor.  It  can  be  enforced  only  at 
tbe  suit  of  the  creditors;  and  hence  the  a»- 
slgnee  may  not  lawfully  withhold  from  a 
creditor  at  snob  corporation  a  dividend 


Am  bim  from  Its  assets,  on  the  ground 
that  be  Is  liable  as  a  stockbolder,  and  the 
creditors,  on  account  of  bis  Insolvency^ 
might  not  otherwise  be  able  to  enforce 
tbe  collection  of  any  part  o.  bis  liability. 
The  creditors  in  such  case  undoubtedly 
could,  by  appropriate  action,  reach  tbe 
dividend,  and  compel  its  application  to  tbe 
payment  of  tbe  ladebtedness  of  the'stock- 
bolder;  but,as  between  a  ntockbolder  and 
the  assignee,  the  latter  would  not  have 
the  legal  right  tosetoff  theformer's  liabili- 
ty against  a  dividend  due  him  as  a  credit- 
or, for  the  assignee  is  wholly  without  au- 
thority to  collect  orrecelve  any  part  of  tbe 
amount  owing  by  tbe  stockbolder.  It  is 
different  with  a  receiver  of  a  national 
bank.  By  the  proylalons  of  the  national 
bank  act  the  comptroller  of  the  currency 
may  appoint  a  receiver  of  such  banking 
association  whenever  be  issatlstled  that 
It  is  In  default  In  the  payment  of  its  clrtm- 
latlng  notes,  or  has  become  Insolvent;  and 
tbe  receiver  la  required,  under  the  direction 
of  the  comptroller,  to  "  tafe  possession  of 
tbe  books,  records,  and  assets  of  every  de- 
scription of  such  association,  collect  all 
debts,  dues,  and  claims  belonging  to  It, 
•  •  •  and  may.  If  necessary  to  pay  tbe 
debts  of  such  association,  enforce  tbe  in- 
dividual liability  uf  tbe  stockholders.** 
Rev.  St.  U.  8.  §  5234 ;  Act  J  nneSO.  1876, 8npp. 
BeT.St.U.8.(2d£d.)p.107.  TberecelTeriB 
authorised  to  collect  from  each  stockbold- 
er the  necessary  amount,  up  tn  the  full  ex- 
tent of  his  liability,  to  meet  tbe  demands 
of  thecreditors.and  appearsto  be  charged 
with  that  duty.  The  amount  due  from 
the  stockholders  becomes  assets,  to  be 
administered  by  bIm  as  the  other  assets 
of  tbe  bank  In  his  hands ;  and  all  of  theaa- 
sets.  Including  tbe  Individual  liability  of 
the  stockholders,  constitute  a  trust  foud 
for  the  benedt  of  alt  creditorsbavlng  valid 
claims  against  the  bank.  It  therefore  be- 
comes the  duty  of  tne  receiver,  under  tbe 
direction  of  tbe  comptroller,  to  so  admin- 
ister tbe  fund  as  to  secure  to  each  benefl- 
clary  bis  Just  proportion  ot  it.  In  his 
trust  capacity  be  is  the  representative  uf 
all  tbe  creditors  and  of  all  the  stockhold- 
ers, both  in  the  collection  ot  tbeassetsand 
their  proper  distribution;  and  the  fund 
collected  from  tbe  stockholders  goes  into 
that  arising  from  the  other  assets,  and  is 
distributed  In  tbe  same  way  to  the  credit- 
ors, without  separstton  or  distinction  on 
account  of  tbe  source  from  which  It  Is  de- 
rived. It  altogether  constitutes  one  com- 
mon fund,  for  the  equal  benefit  of  all  thA 
creditors,  according  to  their  respective 
rights;  so  that  whatever  is  due  from 
Charles  A.  Brownell  on  bis  individual  lia- 
bility as  a  stockholder  Is  due  the  receiver 
in  the  same  relation  In  which  he  owes  tbe 
dividend  on  tbe  claim  of  Brownell  agatnet 
the  bank.  If  Brownell  were  solvent,  so 
that  the  amount  of  his  liability  could  be 
collected,  tbe  fund  for  the  creditors  would 
be  Incrensed  $5,000  by  its  collection  ;  and 
by  the  payment  ot  the  dividend  to  blm  or 
bis  assignees,  the  plalntirTs,  It  would  be  re- 
duced 9832.63.  If  the  dividend  were  paid 
t,o  Charles  A.  Brownell,  and  not  placed  be- 
yond tbe  reach  of  legal  process,  it  might 
be  Immediately  subjected  by  the  receiver 
to  the  payment  of  his  indebtPdneas  on  hla 
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Btockholder'B  liability ;  but,  If  It  Is  required 
to  be  paid  to  the  plalntlfle,  the  ereditora' 
fnnd  will  be  permanently  diminlehed  to 
that  amoant.wblcb^at  the  same  time,  will 
Inee  the  amount  due  tt  from  Brownell,  be- 
canse,  on  account  of  hla  lusulrency,  noth- 
ing can  be  collected  from  him,  onlvsft  the 
receiver  Is  allowed  to  retain  the  dividend 
now  in  blH  hands,  and  have  Brownell'a  In- 
debtedness set  off  against  It.  While  the 
relation  ol  Brownell  to  the  receiver  may 
not,  Btrletly  speaking,  be  that  of  debtor  and 
creditor.  In  tbe  sense  essential  to  the  right 
ol  set-olf  at  law,  he  was,  bufore  he  as- 
signed bis  claim  to  tbe  plaintiffs,  botli  a 
debtor  to,  and  credUorol,  the  fund  which 
the  receiver  repreaents.  Equity  will  en- 
force the  set-off,  or  uompenaatlon  of  cross 
demands  so  far  as  they  equal  each  other, 
when  necessary  to  prevent  one  of  tbe  par- 
ties from  losing  his  demand  on  acconnt  ot 
the  losolTency  of  the  other.  Upon  the 
same  principle,  when  a  person  entitled  to 
share  In  the  diatrlbutloo  of  a  trust  fond  is 
also  indebted  to  tbefund,and  la  Insolvent, 
bis  Indebtedness  may,  In  equity,  be  set  oft 
against  his  dlstribntlTe  share;  and,  as  a 
general  role,  tbe  right  of  aet-olf  vlll  not 
be  defeated  by  the  auignment  of  bis 
claim,  tboDgh  made  before  tbe  amount  of 
hlB  Indebtedness  or  ol  bla  distributive 
share  Is  ascertained. 

Tbat  application  of  the  principle  Is  not 
In  conflict  with  the  case  of  Sawyer  v. 
Hoag,  17  Wall.  610.  which  Is  relied  on  by 
counsel  for  plaintiffs.  Sawyer  was  In> 
debted  to  tbe  Lamberman's  Insurance 
Company  of  Chicago  In  the  sura  of  $4,250 
on  his  stock  subscription,  and,  after  the 
company  became  insolvent  by  reason  ol 
Its  losses  In  tbe  great  fire  in  tbat  city, 
bought  up,  for  a  small  sum,  a  certificate 
of  an  adjusted  loss  of  f6,U0O  against  the 
company,  and  songbt  to  have  It  setoff 
against  his  stock  liability  after  the  com- 
pany had  been  adjndged  a  bankrupt.  The 
court  held  tbat  the  stock  sabpcrlptlon  was 
a  trust  fund  lor  the  equal  benefit  of  all  tbe 
creditors  of  the  company,  and  Sawyer  was 
not  entitled  to  the  set-off  he  was  demand- 
ing, bevBusn  to  allow  It  wonld  eive  blm 
an  nndue  proportion  of  the  fund,  and  de- 

f iive  otber  creditors  of  their  just  abaru. 
t  was  contended  In  behalf  ol  Sa  wyer  that 
the  right  to  the  set-off  was  given  by  the 
bankrupt  act,  whlcta  provided  that,  "In 
all  cases  of  motnal  debts  or  credits  be- 
tween tbe  parties,  the  accounts  between 
tliem  shall  be  stated,  and  one  debt  set  off 
against  the  otber,  and  tbe  balance,  only, 
shall  baaUowed  orpald."  That  provision 
nf  the  bankrupt  law,  It  was  held,  was  not 
Intended  to  enlarge  the  doctrine  of  set-off, 
and,  in  speaking  of  the  right  of  set-off  un- 
der It,  Mr.  Justice  Miller  said:  "Tbe  debts 
muat  be  mutual;  must  be  In  tbe  same 
right.  The  case  before  us  Is  not  of  that 
character.  The  debt  which  tbe  plaintiff 
owed  tor  bla  stock  was  a  trust  land,  de- 
voted to  the  payment  of  all  tbe  credltora 
of  the  company.  As  soon  as  the  company 
became  Insolvent,  and  this  fact  became 
known  to  tbe  plaintiff,  tbe  right  of  set-off 
for  an  ordinary  debt  to  Its  full  amount 
ceased.  It  became  afund  belonging  equal- 
ly. In  equltv.toall  the  credltora,  and  eould 
sot  be  appropriated  by  the  debtor  to  the 


exclusive  payment  of  his  own  olatm,"  Tbe 
case  Is  essentially  different  from  the  one 
we  have  before  us.  The  debt  which  Saw- 
yer owed  the  Insurance  company  waa  due 
to  a  trust  fund.  In  which  all  the  creditors 
were  entitled  to  share  equally.  Tbe  debt 
which  the  company  owed  him  was  one 
which  was  only  entitled  to  receive  its  pro- 
portion of  tbe  fund,  and  not  entitled  to 
payment  out  of  It  iu  full.  He  could  not, 
therefore,  set  off  tbe  whole  amount  of  the 
debt  due  him  against  tbat  wblcb  be  owed 
tbe  land,  for  tbat  wonld  result  In  an  un- 
equal dlstribotloQ  of  tbe  fnnd,  and  enable 
him  to  obtain  more  ot  It,  proportionate- 
ly, than  the  other  creditors,  and  more  than 
his  proper  share.  Tbat  was  the  reason 
for  denying  the  set-off  which  be  sought  to 
have  made.  The  reason  Is  wholly  want- 
ing in  the  present  case.  Here  the  set-off 
allowed  by  the  court  below  was  not  of  tbe 
entire  claim  which  the  bank  owed  Brown- 
elLagatnet  bis  obligation  to  contribute  to 
the  trust  fund  on  hid  stockholder's  liabil- 
ity, but  only  of  hla  proper  share  and  pro- 
portion of  that  fund  payable  on  his  claim 
against  the  bank,  as  ascertained  by  divi- 
dend duly  made  and  declared.  Tbe  allow- 
ance o!  the  set-ofi  took  nothing  from  the 
other  creditors  to  which  they  were  enti- 
tled, and  gave  notblag  to  the  claim  of 
Brownell  except  what  it  was  Justly  enti- 
tled to  receive.— its  proper  share  of  tbe 
trust  fund.  It  In  no  way  Interferes  with 
the  equul  rights  and  equities  of  tbe  otber 
creditors,  but,  on  the  contrary,  preserves 
and  protects  their  rights,  and  inures  to 
their  benefit,  by  Increasing  tbe  fund.  We 
see  no  valid  objection  to  the  set -off  ad- 
judged by  the  court  below,  nnlees  tbe  right 
was  defeated  by  the  aaBlgnmentof  Brown- 
ell's  claim  agalnet  tbe  bank  to  the  plain- 
tiffs; and  we  tbtnk  It  was  not. 

It  Is  contended  by  counsel  for  the  plain- 
tiffs, that  the  liability  of  Brownell  as  & 
stockholder  had  not  accrued  when  tbe  as- 
signment to  them  was  made,  and  therefore 
could  not  be  set  off  against  the  dividend 
due  on  the  claim.  The  position  ot  coun- 
sel is  that  tbe  llubility  was  not  complete, 
and  so  not  due,  until  the  comptroller  of 
the  currency  directed  the  receiver  to  en- 
force It.  which  was  subsequent  to  the  as- 
signment. In  support  of  this  position, 
Kennedy  v. Gibson, 8  Wall. 498, 505, Is  cited, 
in  which  It  la  said:  "It  Is  for  thu comp- 
troller to  decide  when  it  is  necessary  to  In- 
stitute proceedings  against  tbe  stockhold- 
ers to  enforce  their  personal  liability,  and 
whether  the  whole  or  a  part,  and,  If  a 
part,  bow  mucb,  shall  be  collected.  These 
questloun  are  referred  to  bis  Judgmentand 
discretion,  and  hie  determination  is  con- 
clusive. *  *  •  He  may  make  It  at  snch 
time  M  he  may  dt^m  proper,  and  upon 
such  data  as  shall  be  satisfactory  to  bim. 
This  action  on  his  part  la  Indispensable 
whenever  the  peiiional  liability  of  the 
Btoefcbolders  Is  sought  tn  be  enforced,  and 
most  precede  the  Instltntlon  of  suit  by  the 
receiver.  Tbe  tact  mast  be  distinctly 
averred  In  all  such  cases,  and,  if  put  In  Is- 
sue, must  be  proved."  Tbe  power  appears 
to  be  vested  in  tbe  comptroller  to  deter- 
mine when  it  la  necessary  to  collect  from 
the  stockholders,  and  the  amonnt  to  be 
collected,  bnt  not  to  eBtabUsb  tbe  liability. 
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or  determine  when  It  accrues.  Tlie  liabil- 
ity Is  complete,  and  subject  to  proceedings 
for  its  enforcement,  when  tbe  banking  as- 
sociation becomes  insolvent  and  snspends 
baslness.  Tbe  comptroller  simply  directs 
at  what  time,  and  to  wbat  extent,  tbe  lia- 
bility sball  be  enforced,  it  may  require 
an  Investigation  tit  tbe  condition  of  tne 
banl{,  Its  assets  and  liabilities,  In  order  to 
determine  wbetber  resort  to  the  etock- 
lioldersls necessary, and  for vrfaat amount; 
and  n-hlle  tbat  doty  is  devolved  open  tbe 
comptroller,  and  no  proceeding  can  be  In- 
stituted asalnst  tbe  etockbulders  until  di- 
rected by  blm,  tbe  maturity  of  the  liability 
Is  not  postponed  until  sticb  direction  Is 
given.  Tbe  proceeding,  only,  is  so  post- 

goned.  By  tbe  provisions  of  tbe  national 
ank  act  already  qooted,  the  recdver  is 
required, "  nnder  the  direction  of  tbe  comp- 
troller, to  collect  all  debts,"  etc.,  belong- 
ing to  the  banking  asBodatlon;  and  it 
might  as  well  be  said  tbat,  Inasmncb  as 
the  receiver  could  only  collect  tbe  debts 
due  the  bank  under  tbe  dirertlon  of  tbe 
comptroller,  a  matured  note  held  by  tbe 
bank  at  the  time  of  Its  failure  does  not 
become  due  until  tbe  comptroller  has  di- 
rected it  to  be  sued,  as  tbat  tbe  liability 
of  stockholders  does  not  mature  until  In* 
strnctlons  are  received  from  the  comp- 
troller to  institute  proceedings  for  its  en- 
forcement. Receivers  generally  Institute 
aults  under  tbe  direction  of  tbe  courts  by 
which  they  are  appointed;  and,  thouicb 
the  order  of  the  court  authorising  the  anit 
may  be  essoutial  to  its  maintenance.  It 
docs  not  follow  that  tbe  claim  sued  on 
matured  only  upon  tbe  order  being  made. 
The  receiver  of  an  Insolvent  national 
bank  obtains  his  appointment  from  tbe 
comptroller  of  the  currency,  and  nets  un- 
der bis  directions  and  orders,  which  are 
analogous  to  an  order  of  court  to  a  re- 
ceiver appointed  by  It.  It  is  well  settled 
that  the  statutory  liability  of  stockhold- 
ers of  Ohio  corporations  Is  complete,  so  as 
to  set  tbe  statute  of  limitations  running 
In  their  favor,  when  the  corporate  prop- 
arty  has  been  placed  In  the  bands  of  an  as- 
signee in  bankruptcy  or  insolvency,  or  of 
a  receiver  to  wiud  up  Its  affairs.  The  ex- 
act  amount  of  the  liability  of  each  stock- 
holder may  not  then  be  known,  and  can 
only  be  ascertained  )o  the  progrcEis  of  the 
action i  yet  the  court  may  retain  control 
of  the  cause  and  parties  until  tbe  amount 
is  definitely  fixed,  and  the  ultimate  rights 
of  the  parties  are  adlusted.  Yonnglove  v. 
Lime  Co.,  49  Ohio  St.  663,  33  N.  B.  ftep.234. 
Tbe  liability  of  Charles  A.  Brownell.  as  a 
stockholder  of  tbe  Fidelity  Bank,  was  due, 
we  think,  In  every  sense  essential  to  the 
set-on,  when  the  bank  failed;  and  the  as- 
signment of  his  claim  against  It  to  the 
plaintiffs  therefore  presented  no  obstacle 
to  the  allowance  of  tbe  set-off.  Nor  did 
thecertlficate  which  the  plaintiffs  obtained 
from  the  receiver.  That  gave  them  no 
new  rigbt.and  amounted  to  nothing  more 
than  an  acknowledgment  of  the  correct- 
ness of  the  claim,  and  Its  asdignraent  to 
them.  Their  position  was  in  no  way 
changed  on  account  of  it.  We  are  of  opln- 
fon  the  court  committed  no  error  In  re- 
taining the  cause  until  the  amount  of 
BrowneQ'a  Uablli^  waa  determined,  and 


then  setting  It  off  against  the  dividend  dm 
on  his  claim  against  tbe  bank. 
The  Judgment  is  affirmed. 


(»  Ohio  St.  330) 
DOYM)  V.  DOTLB  at  si. 
(Supreme  Court  of  Ohio.  Majr  9, 1808.) 
Statutokt  CoHSTaooTion— Wiu.a>— DsacsnT  aitd 

DlSTBIBUTION  —  BlIOTION  BT  WiDOIT  —  WhIW 

Husband  Dibs  I!)tbstatb. 

X.  That  which  Is  plainly  Implied  In  the  isn- 
gnnge  of  a  sutute  is  as  much  a  part  of  it  aa 
that  which  is  ezpresaed. 

2.  A  widow  18  not  depriTcd  of  a  dlvtribiH 
tire  share  of  the  persociu  estate  of  her  de- 
ceased husband  by  uis  leaving  a  will  in  which, 
he  disposes  of  all  of  it  to  othw^  without  mak- 
ing any  provision  tm  her.  As  to  her,  in  such 
ease,  he  is  regarded  as  dying  Intestatst 

(Syllabus  by  the  Conrt.) 

Error  to  circuit  court,  Summit  county. 

Suit  by  William  B.  Doyle,  Jr.,  againat 
Louisa  B.  Doyle  and  othwa,  for  a  con- 
struction of  the  will  of  William  B.  Doyle, 
deceased.  To  review  the  Judgment  en- 
tered, Louisa  £.  Doyle  brings  error.  Be- 
versed. 

Baird  A  Voris  and  John  O.  Hale,  for 
plain  tttr  in  error.  Newton  Cbalker^tor  d^ 
fendanta  in  error. 

MINSK  ALL.  J.  William  B.  Doyle,  hav- 
Ing  ezeented  ble  will,  died  Angnst  6, 1890, 
leaving  a  considerable  estate  in  real  and 
personal  property.  By  his  will,  after  mak- 
ing a  bequest  of  fl.OUO  to  a  daughter, 
and  a  like  sum  to  tbe  children  of  bis 
brother,  he  disposed  of  all  tbe  residoeof  hia 
pmperty,  real  and  personal,  to  his  other 
children,  making  uo  provision  whatevnr 
for  bis  wife,  Louisa  E.  Doyle,  who  aarvlTed 
him.  The  estate  being  substantially  set- 
tled and  ready  for  diatrlbntlon,  theezeea- 
tor,  one  of  the  sons  of  tbe  testator,  com- 
menced a  Boit  in  tbe  common  pleas  of  tbe 
county  for  Instructions  as  to  tbe  dlstribo- 
tlon  of  tbe  personalty,  all  Interested  being 
made  parties.  Tbe  petition  avers  tbat  the 
widow,  being  cited  by  the  probate  court, 
'refused  to  take  under  the  wUl;'  tbat 
some  of  tbe  children  claim  that, as  no  pro- 
vision Is  made  for  her  In  the  will,  tbe  wid- 
ow is  entitled  to  no  portion  of  tbe  person- 
alty on  distribution,  and  have  requested 
blm,  If  there  Is  any  doubt  about  tbe  Justice 
or  legality  of  tbe  claim,  to  have  It  settled 
in  the  properlegal  tribunal.  Theeoramoo 
pleas  held  that  she  la  entitled  to  the  same 
portion  of  his  personalty  that  she  would 
have  been  bad  herhusband  died  intestate; 
that  Is,  one-half  ol  the  first  9400,  and  ou^ 
third  of  the  balance  on  distribution.  On 
appeal  the  circuit  court  held  otherwise, 
and  directed  tbe  distribution  to  be  made 
to  the  legatees  as  provided  In  the  wlU. 
The  widow  prosecntea  error  to  reverBs 
this  Judgment,  and  for  a  Judgment  that, 
as  to  her,  the  distribution  should  be  made 
under  section  4176,  Rev.  St.;  as  if  her  hue- 
band  had  died  Interstate. 

Tbe  question  depends  upon  the  proper 
construction  of  this  section,  found  in  tbe 
chapter  of  tbe  Revised  Statutes  regulating 
the  descent  and  distribution  (rf  theestatee 
ct  pemona  dying  Inteetate.  reed  In  eon- 
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nectloD  with  certalo  sections  of  the  chap- 
ter regulating  the  mnklng  and  construc- 
tion of  wills.  These  BectionB,8o  far  as  ap- 

f»lleable  to  the  question,  are  here  Inserted 
or  convenlimce  in  Us  discussfun*  "Sec. 
4176.  When  a  person  died  intealiate,  and 
leaves  nu  children  or  their  legal  represen- 
tatlves,the  widow  or wldoweruhatl  be  en- 
titled, as  next  of  kin,  to  all  the  personal 
property  which  is  eabject  to  distrlbatiou 
upon  settlement  of  the  estate;  but  U  the 
Intestate  leaves  any  children,  or  their  le- 
sal  representatives,  the  widow  or  vldower 
shall  be  entitled  to  one-bait  of  the  flrst 
four  hundred  dollars,  and  to  ooe-tbtrd  ol 
the  reiuainder  of  the  personal  property 
subject  to  distribution.^  "880.5963.  If  any 
proTlsluu  he  made  for  the  widow  or  wid- 
ower in  the  will  of  the  deceased  consort, 
the  probate  court  shall  forthwith,  after 
the  probate  of  such  will,  issue  a  citation 
to  such  widow  or  widower  to  appear  and 
elect  whether  to  take  such  provision,  or 
be  endowed  of  the  lands  of  the  deceased 
consort,  and  take  the  distributive  share 
of  the  personal  estate;  •  •  •  bat  the 
widow  or  widower  shall  not  be  entitled  to 
both,  unless  it  plainly  appears  by  the  win 
to  have  been  the  intention  thattbe  widow 
or  widower  should  have  such  provision  in 
addition  to  Che  duwer  and  such  distribu- 
tive share.  Sec.  5964.  The  election  of  the 
widow  or  widower  to  take  under  the  will 
shall  be  made  in  person,  In  the  probate 
court  of  the  proper  county, except  as  here- 
inafter provided ;  and  on  the  application 
of  a  widow  or  widower  to  take  under  the 
will  It  shall  be  the  duty  of  the  court  to  ex- 
plain the  prnvialonsof  thewlU.thelrrlghts 
under  It, and  bylawln  Iheeventof  a  refusal 
to  take  under  the  will.  Theelectiou  of  the 
widow  or  widower  to  take  under  the  will 
shall  bo  entered  upon  the  minutes  of  the 
eonrt,  and,  if  the  widow  or  widower  shall 
fall  to  make  such  election,  the  widow  or 
widower  shall  retain  the  dower  and  such 
shareof  the  personalcstateof  the  deceased 
consort  as  the  widow  or  widower  would 
be  entitled  to  by  taw  In  caf<e  the  deceased 
consort  bad  died  intestate,  leaving  chil- 
dren. If  the  widow  or  widower  elect  to 
take  under  the  will,  the  widow  or  widower 
■ball  be  barred  of  dower  and  such  share, 
and  take  under  the  will  alone,  unless  as 
provided  in  tlie  next  preceding  section; 
bnt  such  election  by  the  widow  or  wid- 
ower to  take  under  the  will  shall  not  bar 
the  rliiht  to  remain  In  the  mansion  of  the 
deceased  consort,  or  the  widow  to  receive 
one  year'a  allowance  for  tbe  support  of 
berself  and  children,  as  provided  by  law, 
unless  the  will  shall  expressly  otherwise 
dirwt." 

The  argnmcnt  of  the  residuary  legatees 
against  the  claim  of  the  widow  to  oue- 
half  of  tbe  first  9400  and  one-third  of  the 
remainder  of  the  personal  estate  of  her  de- 
ceased basband  on  distribution  Is  based 
upon  a  construction  given  totbelanguage 
of  tbe  foregoing  sectfuns,  and  the  power 
given  him  by  statute  to  dispose  of  all  his 
real  and  personal  estate  by  will.  Section 
r>914.  Bev.  St.  Noting  the  fact  that  sec- 
tion 4176,  giving  her  this  portion  of  her 
husband's  estate.  Is  limited  to  where  be 
dies  "intestate,"  leaving  children,  and 
tbat  aectioos  686S  and  6964  of  the  chapter 


relating  to  wills  apply  In  terms  only  to 
where  provision  Is  made  for  her  in  the  will 
of  her  deceased  husband,  they  claim  tliat, 
as  he  did  not  die  "intestate,"  and  made 
no  provision  for  her  In  his  will,  Hhe  Is 
within  the  provisions  of  neither  of  these 
sections,  and  is  therofore  entitled  to  no 
part  of  bis  personalty  subject  to  distribu- 
tion, since,  in  the  exercise  of  the  power 
viven  him  by  statute  to  make  a  will,  be 
has  beqaeathefl  it  all  to  bla  children.  We 
do  not  accept  this  construction.  A  care- 
ful consideration  of  tbe  language  ot  these 
sections  shows,  as  we  think,  a  clear  rec- 
ognition of  the  right  of  a  widow  to  a  por- 
tion of  the  personalty  of  bur  deceased  hus- 
band on  distribution  that  is  beyond  his 
power  to  alfect  by  any  will  he  may  make, 
unless  she  aasent  to  it ;  and  this  is  in  ac- 
cordance, not  only  with  tbe  general  un- 
derstanding on  tbe  subject,  bnt  also  with 
the  liberal  policy  that  has  always  pre- 
vailed in  our  law  towards  the  widow. 
The  only  ground  for  any  question  as  to 
her  rights  arises  where  thehusbaod  makes 
a  will  disposing  of  all  his  property  to  oth- 
ers, without  making  any  provision  for  bis 
wife.  Where  be  makes  no  will,— dies  in- 
testate, leaving  children,— tbe  right  of  tbe 
widow  to  one-half  the  flrst  f400.  and  to 
one-third  of  the  remainder  of  his  persun- 
alty  subject  to  dletrlbutlon.  Is  secured  to 
her  by  the  provisions  of  section  4176;  and 
this  seems  to  have  been  the  law  from  the 
formation  of  tbe  state.  Where  be  makes 
a  will  containing  a  provision  for  bis  wife, 
she  is  not  compelled  to  accept  the  provi- 
sion so  made,  but  may  renounce  It,  and 
take  under  the  provisions  of  section  4176. 
as  If  her  husband  bad  died  intestate.  But 
where  provision  Is  roada  for  her  la  the 
will  of  her  deceased  husband,  tbe  statute 
requires  that  she  shall  be  cited  by  the  pro- 
bate court  to  elect  wtaelber  she  win  take 
such  provision,  "or  be  endowed  of  tbe 
lands  of  the  deceased  consort,  and  take 
the  distributive  share  of  tbe  personal  es- 
tate;" and  It  is  in  the  language  of  thestat- 
ute  regulating  tblssubject  that  we  get  tbe 
clear'^st  recognition  of  the  Independent 
right  of  tbe  widow  to  a  dlBtElbutivQ  share 
ol  the  personal  estate  of  tbe  deceased  bus- 
bund,— a  right  that  she  may  renounce,  bat 
of  which  she  cannot  be  deprived  by  bis 
will.  Why  cite  her  to  make  an  eletttlon, 
If  she  has  not  a  right  at  l^w  which  she 
may  retain  if  she  chooses?  No  election 
can  be  made  by  any  one  between  some- 
thing and  nothing.  There  is  no  alterna- 
tive. Tbe  term  necessarily  connotes  at 
least  two  things  between  which  a  choice 
can  be  made;  hence  the  requirement  "to 
appear  and  elect"  necessarllr  implies  that 
the  widow  has  a  right  at  law  to  a  distrib- 
utive portion  of  her  deceased  husband's 
personal  estate,  which  she  may  retain  or 
renounce  at  her  election.  Bnt  again,  tbe 
language  Is,  "If  she  shall  fall  to  make  such 
election  "  she  "shall  retain  her  duwer  and 
such  share  of  the  personal  estate"  as  she 
"would  be  entitled  to  by  law"  had  [her 
husband  died  intestate;  and  finally.  If  she 
elect  to  take  under  the  will,  she  *'shall  be 
barred  of  her  dower  and  such  share."  un- 
less it  plainly  appears  by  tbe  will  to  have 
been  tbe  intention  that  she  should  have 
botb.  One  cannot,  In  any  proper  aense,  be 
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said  to  retain  that  which  he  duos  not  poB- 
aeoH,  nor  to  be  barred  of  it  by  electlus  to 
takeaometblnB  else;  ho  that  the  language 
employed  In  these  twoeectlons.regalatlng 
the  matter  of  ber  election.  Import ae  plain- 
ly as  langaege  can  make  It  that  the  wid- 
ow's rlielit  to  a  dl8tr)l>ntlve  flhare  of  her 
deceased  husband's  persnual  estate  exists 
at  law,  and  is  not  dependent  either  upon 
his  dying  Intestate  or  upon  his  making 
some  provlsluD  for  her  In  bis  will  where 
lie  dies  testate.  That  wtalcb  Is  plainly  Im- 
plied In  the  language  of  a  statute  Is  as 
much  a  part  of  It  as  that  which  Is  ex- 
pressed. End.  Interp.  St.  %  417,  flnts.  No 
statute  should  be  so  construed  ae  to  lead 
to  an  absurd  result.  A  contrary  construc- 
tion leads  tu  tbis:  That.  If  a  husband 
makes  any  provision  In  his  wlU  for  bis 
wife,  however  small,  and  dies;  leaving  chil- 
dren, she  may  renounce  this,  and  take  her 
distributive  share  of  his  personalty,  as  if 
be  hHd  '^led  intestate;  but,  If  be  makes 
uo  provision  fur  her,  then  she  can  receive 
nothing  as  a  distributee.  This  could 
not  have  been  the  intention  of  the  legisla- 
ture, and  can  only  be  arrived  at  by  the 
most  rigid  adherence  to  the  letter  of  the 
statute,  and  a  total  disregard  of  the  In- 
tention as  disclosed  by  tbelanguaKe,  and 
thH  liberal  policy  of  the  la  won  the  subject. 
"Qui  haeret  la  Utera,  baeret  In  curtlce." 
Courts  are  not  confined  to  the  letter  of  the 
law  In  giving  It  a  construction.  A  stat- 
ute muRt  be  construed  with  reference  to 
the  subject-matter  of  It,  and  Its  real  ob- 
ject and  true  Intent.  Gbolson  ft  O.  Dig. 
490.  The  evident  understanding  of  the  leg- 
islature of  the  case  where  a  husband  dies 
leaving  a  will  In  which  no  provision  is 
made  fur  his  wife  Is  that,  as  to  her,  he 
dies  iotestate,  and  she  tabes  a  distributive 
portion  of  his  pemonalty,  nnder  the  pro- 
vision of  section  4176.  No  citation  Is  re- 
quired in  such  case,  for,  nothing  being 
given  ber  by  the  will,  she  can  make  no 
election  between  Its  provisions  and  ber 
rights  at  law,  and  she  takes  the  latter  un- 
der the  provisions  of  the  above  section, 
as  the  widow  of  one  who,  as  to  ber,  died 
Intesi^ate. 

Ry  the  statutes  of  Kentucky,  a  widow, 
when  nut  sntlsfled  with  the  pruvlalon 
made  for  her  in  the  will  ol  her  deceaHed 
husband,  may  renouucn  the  same,  and  is 
then  entitled  to  such  share  of  his  personal 
estate  as  If  be  bad  died  Intestate;  but  It 
she  makes  no  renunciation  she  takes  no 
more  of  bis  personal  estate  than  is  given 
her  by  the  will.  In  Cumrolngs*  Ex'r  v. 
Daniel,  9  Dana,  !!61,  no  provision  had  been 
made  in  the  wilt  of  the  testator  for  bis 
wife.  He  left  a  coDsUlernble  personal  es- 
tate, which  be  devised  to  hisown  kindred. 
The  wldnw  made  no  renunciation,  and 
legatees  claimed  all.  The  court  said :  "  It 
Is  very  clear  that  therenunciatlon  cnntem- 

glated  by  the  twenty-fourth  section  can 
ave  application  only  to  cases  In  which 
some  provtHlon  has  been  made  forthe  wife 
by  the  will  of  her  deceased  husband. 
•  •  •  But  when  no  provision  Is  made 
for  her  by  the  will,  there  Is  nothing  to  re- 
lease or  renounce;  and  to  require  a  release 
or  renunciation  in  such  a  case,  would  he 
to  require  a  vain  and  Idle  aet.whlcb  could 
accomplish  no  object,  as  there  Is  nothing 


apon  which  the  release  or  renunciation 
could  operate,  and  which  Is  not  enjoined 
by  the  letter  or  spirit  of  tlie  section." 
Then,  referring  to  the  two  sections  of  the 
statute,  and  the  claim,  based  upon  their 
letter,  that  the  widow  could  take  noth- 
ing under  either,  said:  "Though  the 
literal  Import  of  the  two  sections  may 
tend  to  such  a  conclusion,  we  cannot  be- 
lieve that  such  Is  the  nplrit  of  the  enact- 
ments, or  was  within  the  contemplation 
or  intentioo  ol  the  legislature.  •  •  • 
We  cannot  believe  that  the  legislature  In- 
tended  that,  where  something  was  left  to 
her  [the  widow]  by  will,  she  might  release, 
and  throw  herself  upon  the  provision 
made  and  Intended  to  be  secured  to  her  by 
law;  but,  where  nothing  was  left  to  her 
by  will,  that  she  was  entitted  to  nochlns 
bylaw."  And  finally  held  that  "In  such 
case,  ae  to  the  widow,  there  Is  an  Intes- 
tacy, there  being  no  provision  made  for 
her  by  the  will;  and  she  may.  as  in  the 
case  nf  Intestacy,  betake  herself  to  the 
provision  made  for  ber  by  the  law." 

It  seems  that  the  wills  act  of  1840  drst 
gave  to  the  widow  a  share  of  the  person- 
alty  of  her  deceased  husband  where  she 
failed  to  make  an  election  on  being  cited. 
In  18<I2  an  amendment  was  made  to  the 
etiert  that  nothing  in  the  act  of  1840 
should  be  so  construed  as  to  vest  in  the 
widow  personal  estate  bequeathed  by  the 
husband  to  other  persons;  but  thlsamend- 
ment  was  repealed  In  tlie  following  year, 
and  the  act  remained  without  change  In 
this  regard  until  1846,  when  It  was  so 
amended  as  to  provide  that,  on  the  fail- 
ure of  the  widow  to  elect,  "or  It  no  pro- 
vision be  made  for  her  in  the  will  of  her 
husband,"  she  should  retain  her  dower 
"and  such  share  of  the  peraonal  estate" 
as  If  her  husbnnd  had  died  Intestate.  In 
the  revision  of  the  wills  act  made  in  18.^3 
this  provision  was  dropped,  and  thert*  la 
no  substantial  difference  between  the  act 
as  revised  in  18.''i2  and  the  subsequent  leg- 
Islatlnn  on  the  subject.  Considerable 
importance  is  attached  to  tbis  omission 
by  counsel  forthe  residuary  legatee  In  hia 
argument.  Why  this  clause  was  dropped, 
appears,  however,  from  a  reason  that 
would  readily  occur  to  roost  minds:  If 
the  buRband  could  not  disinherit  bis  wife 
by  giving  her  something,  he  could  not  by 
glvine;  her  nothing;  and  was  dropped 
from  the  apparent  absurdity  of  citing  a 
widow  to  elect  between  the  provisions 
of  a  will  that  gave  her  nothing  and  her 
rights  at  law,  and  not  from  any  disclosed 
purpose  of  narrowing  the  rights  given  her 
under  the  previous  leglslatiun.  The  right 
of  the  widow,  in  any  event,  to  a  portion 
of  her  deceased  husband's  personalty  sub- 
ject to  diMtrlbution,  seems  su  Just  and  rea- 
sonable as  hardly  to  have  been  questioned 
since  the  uctori840.  The  author  of  a  note 
to  Walker's  American  Law.  In  the  edition 
of  1809,  page  249.  in  dlscunslng  the  liberal 
policy  of  our  law  towards  tbe  wife  ascon- 
trnsted  with  that  towards  the  husband, 
says:  "Hhe  can,  by  will,  deprive  bim  of 
any  share  of  ber  personalty;  be  cannot, 
in  any  way,  deprive  her  of  ber  thirds." 
We  are  aware  of  no  Intimation  to  the 
contrary  at  any  later  or  earlier  time.  In 
the  cuse  ol  Hartshorne  t.  Rom,  2  lUin 


Digitized  by  Google 


Mail.) 


BULLICAK  «.  KOBTH  BBTCIBH  ft  UEBOUmLB  INS.  GO. 


169 


16.  SB.  decided  In  18S9  by  tbe  snperlor  enart 
ol  ClDclnDatl,  It  was  held  that  the  rff^ht 
of  a  widow  to  all  tbe  person alty  of  ber 
deceased  busband.  wlio  d1«d  testate,  leav- 
ing DO  cblldren,  was  not  limited  to  the  un- 
dlapoaed-of  property  after  paying  leKacimi, 
but  Inclnded  the  whole,  to  tbe  exclusion 
of  l««acles.  This  declaloD  was  not  placed 
on  the  groand  that  be  had  made  proTl- 
■lon  tor  ber  In  bis  will,  but  tbat  ber  Inter- 
eat  In  tato  personalty  subject  to  distribu- 
tion was  such  that  she  conld  not  be  de- 
prived of  It  by  hie  will.  Judge  Storer,  In 
deciding  tbe  ease  at  special  term,  said: 
"There  can  be  no  ^liBlcalty,  we  thlnh.  In 
arriving  at  the  conclnslon  tbat  it  is  tbe 
lotoitlun  of  tbe  statute  to  provide  for 
tbe  widow,  at  all  events,  from  ber  hus- 
band's estate;  to  allot  to  her  a  certain 
portion  of  his  personalty,  In  addition  to 
her  ordinary  Interest  In  the  realty,  that 
Is  not  tu  be  affected  by  any  disposition  be 
may  make  by  hlR  will.  If  he  die  intestate, 
there  Is  manifest  propriety  that  she  shonld 
receive  a  liberal  allowance;  and  should 
be  devise  bis  estate,  without  providing  as 
genemnaly  for  bis  widow  as  did  the  stat- 
Dtps,  she  should  have  tbe  option  to  abide 
by  the  will  or  take  her  portion  at  Inw. 
The  election  to  receive  less  than  her  legal 
allowance  shonld  be  hers.  •  •  •  The 
bnsband  executes  his  will,  snblect  to  tne 
law  In  force  when  It  shall  take  effecT,  and 
therefore  bis  devisees  eannot  complain. 
He  might  have  cut  off  bis  heirs  without 
any  token  of  ramembrance.  Not  so  with 
bis  wHe.  Her  rlffht  Is  paramount.  It  de- 
pendH  not  upon  bis  kindness,  much  less  his 
caprices."  He  then  vindicates  this  view 
by  a  reference  to  tbe  prior  legislation  on 
the  subject,  and  tbe  Jostlce  and  policy  ol 
tbe  law,  where.  In  a  country  like  nurs, 
tbe  estate  of  the  husband  Is,  In  most  In- 
stances, "  the  result  of  tbe  mutual  lodus- 
try  of  tbe  busband  and  wife."  And  so, 
In  Bane  v.  Wick,  14  Ohio  St.  506.  where  It 
was  held  that  the  election  of  a  widow  to 
take  under  the  will  does  not  bar  ber  right 
to  a  dlstribottre  share  of  the  personal 
estate  not  disposed  of  by  tbe  will,  White, 
J.,  said:  "By  empowering  the  bnsband 
to  dispose  of  all  his  estate  by  will  the  leg- 
islature evidently  did  not  intend  to  em- 
power him,  against  the  consent  of  the 
widow,  to  abridge  ber  right  todower  and 
a  distributive  share  of  the  personalty  un- 
der tbe  statute  In  relation  thereto. "  Then, 
referring  to  the  provisions  requiring  an 
election  where  provision  Is  made  for  the 
widow  in  ber  deceased  hosband'a  will, 
said:  "The  object  was  not,  In  case  of 
nonelectlon,  to  create  a  new  sonrce  of 
title,  but  to  prohibit  the  power  of  testa- 
mentary disposition,  then  being  created 
by  the  act,  from  being  made  effectual  to 
Impair  tbe  rlgbts  vested  In  tbe  widow  un- 
der the  law  In  relation  to  dower  and  dls- 
tribotlftn.  It  enabled  her,  whatever  dis- 
position tbe  will  made  of  the  property,  to 
set  up  ber  title  and  rights  under  the  law 
In  opposition  to  the  will,  and  to  this  ex- 
tent defSat  Its  proTliilons. "  The  point 
bere  mndr  la  that  nonelectlon  does  not 
create  a  new  sonrce  of  title  In  the  widow 
to  what  she  takes  by  renouncing  tbe  pro- 
Hslons  of  tbe  will;  she  simply  retains  her 
rights  at  law.  Counsel  for  the  residuary 


legatees  call  attention  to  tbe  faet  tbat  la 
eacb  of  these  cases  the  will  made  provl- 
slon  for  tbe  widow,  and  therefore  claim 
tbat  what  Is  said  In  each  decision  cannot 
apply  here;  but  It  will  be  observed  that 
what  is  said  Is  a  part  of  tbe  ratio  decidendi 
in  eacb  case,  and  therefore  not  mere 
obiter.  But,  if  It  were  otherwise,  what 
was  said  is  entitled  to  much  weight,  as 
the  opinion  of  two  distinguished  Jodgea, 
meeting  wltb  no  dissent  at  the  time,  as  to 
tbe  proper  construction  ot  tbe  la  w. 

There  Is  nothing  anomalone  in  giving 
to  an  owner  tbe  right  to  dispose  of  bis 
property  as  be  may  please  during  bis  life- 
time, witha  restriction  upon  the  power  to 
dispose  of  It  by  will.  The  power  to  make 
a  will  Is  not  an  Incident  of  the  Jos  dls- 

Ronendl.  It  is  conferred  bystatate;  and, 
tbe  wills  act  were  repealed,  all  tbe 
property  of  a  deceased  person  would  de- 
scend and  be  distributed  as  provided  by 
law.  Hence  the  extent  of  the  power— what 
property,  and  what  Interest  In  It,  may 
be  disposed  of  by  will,  and  to  whom — may 
be  and  la  prescribed  by  statute.  No  ar- 
gnment.  then,  aaralnst  tbe  right  ot  tbe 
widow  In  the  peraonalty  of  her  deceased 
husband  can  be  drawn  from  the  fact  tbat 
the  bnsband  possessed  unlimited  power 
to  dispose  of  it  In  his  lifetime.  Unless  be 
should  give  It  away,  (wbleb  aeldom  bap- 
pens,  and  cannot  be  done  In  frand  of  her 
rights,— Manlkee's  Adm*x  Beard, 
Ky.  20,2S.  W.Hep.545;  Thayer  v.  Thayer, 
14  Vt.  107.)  the  exerclae  of  this  power  can 
be  of  no  greater  prejudice  to  her  than  to 
himself.  Tbelr  Interests  being  mutual, 
they  participate  alike  In  tbe  gains  and 
losses  until  death  works  a  separation, 
when  her  right  to  a  portion  of  tbe  per- 
sonalty subjected  to  dlstrlbntlon  Is  fixed 
and  ascertained  by  law.  Independently  erf 
any  will  he  may  have  made.  Judgment 
reversed,  and  Judgment  for  tbe  widow. 


BVUMAS  V.  NOBTH  BRITISH  ft  MBR- 
GANTILS)  ma.  CO.  SAME  v.  INSUB- 
ANGB  00.  OF  NOBTH  AMDRIOA,  (tw« 
cases.)  SAMB  t.  FRANKLIN  FIKD  INa 
CO.  SAMB  V.  NATIONAL  FEI^  INS.  CO. 
SAME  T.  COMMBROIAL  UNION  ASSUB. 
CO. 

(Supreme  Judicial  Conrt  oi  Uunchnsetti. 
Hampthire.    May  18,  1883.) 

ItranEAHOB  POUOT  —  FaRTIIL  ASHSIfMBnT  BT 
Wits  TO  HmBAlTD  —  RbVBBBHOB  AS  TO  LO88— 

InBBBST  or  RsranaB  —  Rboxftkw  oor  Bv^ 

DSltCX. 

1.  In  an  action  on  an  Insurance  policy, 
thoogh  the  court,  with  tbe  consent  of  counsel, 
arraoges  to  submit  to  the  jnrr  only  the  qnes* 
tions  whether  plaintiff  voluntarilj  caused  the 
fire,  and  whether  the  use  of  tbe  property  was 
changed  after  Issuance  of  the  policy  so  as  to 
STold  it.  it  is  within  the  court  s  discretioa  to 
allow  plaintiir  to  rebut  evidence  that  in  hw 
proofs  of  loss  she  concealed  the  use  made  of 
the  premises,  by  teatiinony  that  she  told  de> 
fendant'B  agent  before  the  Issnaaes  of  the  pol< 
Icy  tbat  she  Intended  to  so  use  tiiem. 

2.  Tbe  fact  tbat  one  of  three  referees  ap- 
pointed, under  a  prorision  In  a  poller  of  I> 
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■urance,  to  flz  tlw  amount  of  low,  wm  Indoner 
on  an  nnmatnred  note  made  by  the  losnredt 
and  secured  by  mortgage,  does  not  render  the 
reference  Told-  in  the  absence  of  anything  to 
■how  that  Bncn  referee  was  actnally  Interested 
In  the  recovery  on  the  policy. 

8.  Where  insored  property  Is  transferred  by 
a  woman  to  her  husband,  and  the  policy  is  as- 
ngned  to  him  with  the  insurer's  assent,  he  be- 
comes the  insured,  and  may  maintain  an  action 
on  the  policy  in  his  own  name. 

4.  Where  an  insurance  policy  coTm  both 
nal  and  personal  property,  and  the  pwaonal 
property  is  conT^ed  to  another,  an  aangnment 
of  the  policy,  ao  far  as  relates  to  the  lattw, 
made  with  the  consent  of  the  Insurer,  is  valid, 
and  thereafter  the  assignee  may  recorer  on  the 
^Iicy  for  loss  of  the  personalty;  and  the  as- 
■ignor,  for  a  loss  on  the  real  estate. 

Report  trttm  superioT  court,  Eampeblre 
eonnty ;  P.  Emory  Aldrlch.  Judge. 

Aetloa  by  Harriet  B.  C.  Bullman 
ogntnst  the  North  Britiab  St  Ifercantlle 
InBaraneeGompaoy  on  a  policy  <tf  Are  In- 
tnraoce.  Same  plalntlK  against  the  In- 
■nrauce  Company  of  North  America. 
Same  plaintiff  against  the  Franklin  Fire 
Insurance  Company.  WDllnm  F.  Bull- 
man  against  tbe  National  Fire  Insurance 
Company.  Same  plaintiff  against  tbe 
(^mmerclal  Dnlon  Assurance  Cumpany. 
Bame  plaintiff  against  tbe  Inanranee  Com- 
pany of  North  America.  Beported  to  the 
■aprem*  eourt.  Judgment  for  plain  tiff*. 

W.  O.  Bassett,  tor  plaintlfte.  J.  C.  Ham- 
mond and  H.  P.  Field,  for  detendants. 

ALLEN.  J.  1.  Tbe  amended  answers 
Impute  fraud  or  bad  faltU  to  tbe  plaintiffs 
In  several  particulars,  and  among  them 
In  this:  That  tbe  plaintiffs,  In  their  proofs 
of  loss,  did  not  aet  forth  tbe  purposes  for 
vblch,  and  the  persons  hj  whom,  the 
building  Insured  was  need,  and  concealed 
the  fact  that  It  was  used  as  an  hotel  and 
summer  resort.  The  defendants,  at  the 
close  of  tbe  plaintiflH'  evidence,  called  aev- 
eral  witneases  In  support  of  this  ground  of 
defense,  and  also  introduced  evidence 
tending  to  show  that,  for  boarding  bou- 
ses having  more  than  10  boarders,  a  higher 
rate  of  premium  woold  be  charged  tban 
tor  dwelling  bouses.  To  meet  tbla  evi* 
donee,  Mrs.  Bullman  was  permitted  to 
testify,  in  rebuttal,  that  before  tbe  poli- 
cies were  IsRued,  and  at  about  that  time, 
she  told  the  agent  of  tbe  defendants  that 
it  was  her  Intention  to  Iteep  boarders. 
This  agent  had  already  teHtifled  that  he 
made  no  difference  between  tbe  rates  fbr 
insuring  dwplHng  bonses,  and  those  for 
insuring  boarding  houses,  in  Amherst. 
Tbe  defendants,  m  effect,  concede  that 
Mrs.  BuUman's  testimony  would  have  a 
tendency  to  meet  the  issues  presented  by 
their  answers  and  testimony,  aft  above 
set  forth;  but  they  mst  their  objection 
to  its  admission  on  the  ground  that  those 
Issues  were  no  longer  material  at  the 
trial,  because  the  presidiog  Justice  had 
arranged,  with  tbe  consent  of  counsel,  to 
submit  two  questions  only,  to  the  Jury, 
namely,  whether  tbe  plaintiffs  bad  volun- 
tarily set  tbe  Are,  and  whether  the  use  of 
the  property  had  been  so  changed  after 
the  polldea  were  Issued  aa  to  avoid  the 
aame.  There  are  two  satisfactory  an- 
awere  to  this  position  of  the  defendanta: 


In  the  first  place,  It  does  not  appear  at 
what  stage  of  the  case  tbe  questions  to  be 
■ubmltted  to  the  Jury  were  settled,  or 
whether  it  was  before  or  after  the  admis- 
sion of  Mrs.  BuIInian's  testimony.  And, 
secondly,  even  after  tbe  defendants  had 
withdrawn  this  ground  of  defense.  It  was 
within  tbe  dincretlon  of  the  presiding  Jua- 
tice  to  allow  tbe  plaintiffs  to  meet  a 
charge  of  concealment  made  against  them 
in  the  answers,  and  supported  by  testi- 
mony. Dorr  V.  Bank,  1^  Masa.  849, 860; 
Dawson  T.  Railroad  Co.,  166  Maaa.  — ^,80 
N.  E.  Rep.  446. 

2.  In  roKpect  to  tbe  throe  actions  In 
favor  of  Mr.  Bullman,  to  recover  lor  the 
loss  of  personal  property,  tbe  objection 
was  taken  that  a  reference  of  the  amount 
of  loss  to  three  distnterented  men  waa  a 
cohdltiou  precedent  to  the  plalntllTa  right 
of  action,  under  tbe  terms  of  tbe  poIlcTea, 
and  tbat  no  such  reference  bad  beea 
made,  because  Palmer,  one  of  tbe  referees 
who  was  selected,  and  who  acted,  waa 
not  disinterested.  Tbe  policies  were  la 
the  form  prescribed  by  St.  1887,  c.  214,  8  60, 
called  tbe  "Massachusetts  Standard  Poli- 
cy." It  appeared  that  Palmer  was  nnfc 
selected  nor  named  by  Bullman.  or  on  hia 
behalf,  but  by  tbe  two  other  referees. 
Tbe  fact  that  Palmer  bad  been  so  select- 
ed was  not  known  to  Bullman  -  till  sev- 
eral weeks  after  the  award  had  been 
made;  he  having  been  very  atck  with 
fever,  and  dellnoua  and  ancooaelous. 
Tbera  was  no  claim  on  the  part  of  tbe  de- 
tendants tbat  the  damages  found  by  the 
referees  were  excessive.  But  Palmer,  at 
tbe  time  of  his  appointment,  and  when  he 
acted  as  referee,  was  the  holder  of  a  note 
for  fl,486,  made  by  Mr.  and  Mrs.  Bull- 
man,  which  note  was  secured  by  a  second 
mortgage  on  real  estate,  including  the 
house  and  bam  destroyed  by  the  Are; 
and  be  held  said  note  and  mortgage  to 
secure  him  for  his  Indorsement  of  a  note 
for  tbe  same  amount  given  by  Mrs.  Bul^ 
man  to  a  third  person,  which  bad  not 
then  become  duo.  Under  this  state  of 
things,  the  defendants  did  not  ask  to 
have  the  Jury  or  tbe  court  find,  as  a  mat- 
ter of  fact,  tbat  Palmer  ha^  an  actual  In- 
terest, or  felt  such  a  deicree  of  interent.  In 
tlie  subject  of  the  reference,  as  to  affect 
bis  Jadfiment  or  his  action  as  referee;  bat 
they  asked  tbe  court  to  rule,  as  a  matter 
of  law,  that  be  waa  not  a  dlsintereeted 
referee.  Tbe  question  is  not  whether,  on 
proper  proceedings  taken  In  advance  of 
tbe  hearing,  the  court  would  InterpoM  tu 
set  aside  tbe  selection  of  such  a  referee, 
(Beddow  v.  Beddow,  ft  Cb.  Dlv.  89;)  but 
whether  tbe  court  should  say,  as  a  mat- 
ter of  strict  taw,  upon  the  facts  which  ap- 
peared, that  he  canuot  be  considered  as 
disinterested,  although  no  complaint 
whatever  la  made  of  the  manner  In  which 
be  performed  his  duties,  or  ot  the  result  to 
wiiicb  tha  referees  came.  And  It  Is  obvi- 
ous tbat  there  Is  no  rule  of  law  wblcb  re- 
quires the  reference  to  be  treated  as  in- 
valid. Tbe  mere  fact  tbat  be  was  liable 
as  indorser  on  an  unmatured  not*  for 
$1,486,  and  so  was  liable  to  become  a 
creditor  ot  Mr.  and  Mrs.  Bollman  to  that 
amount,  does  not  show,  necessarily,  tbat 
he  wai  intweated.  He  held  a  second 
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mortsage  on  real  estate  as  security,  and 
tbis  may  bare  been  ample.  There  was 
nothlnic  to  sbow  the  valne  of  tbe  premi- 
ses, nor  the  amount  ol  tbe  flrst  mortKHKPi 
nor  the  amount  of  other  property  owned 
by  tbe  Bnllmans.  Palmer  may  or  may 
not  hare  been  Inteiested  In  the  amount  to 
be  recovered  by  Mr.  Ballman  upoo  these 
poUdus,  Tbe  tacts  wblcb  were  shown 
are  consistent  with  either  hypothesis. 
Tbe  mere  (act  that  be  was  a  creditor,  or  a 
possible  creditor,  Is  not  sufficient  to  show 
that  be  was  disqualified.  Wallls  v.  Car- 
penter. 18  AUen,  19,  24.  See,  also,  Leomin- 
ster T.  Railroad  Co.,  7  Allen,  88:  DoIUver 
T.  Insurance  Co.,  131  Mass.  38;  Fisher  t. 
Towner,  14  Conn.  26;  Rand  t.  BediuKton, 
18  N.  H.  72;  Morgan  v.  Morgan,  1  Dowl. 
ni;  Morse,  Arb.  100.  In  like  manner, 
when  interest  dlsqaallfied  a  witness,  a 
creditor  might  testily  for  his  debtor. 
Luke  V.  Leland.ft  Gush.  259,  262;  Barney 
T.  Newcomb,  9  Cush.  46,  67;  Nowell  v. 
Da  Ties.  5  Barn.  &  Adol.  86ti;  1  Greenl.  Ev. 
S8fi9.  We  do  not  consider  tbe  qaestlun 
wbetber.  on  the  facts  stated,  tbe  referee's 
interest,  if  established,  wotdd  necessarily 
defeat  tbe  actions. 

It  Is  tnrtberobjectedthat  theassignment 
of  poUrles  from  Mrs.  Bnllman  to  her  bus- 
band  did  not  convey  to  him  any  legal  in- 
terest In  tbe  policies,  and  that,  therefore, 
tbe  actions  broaght  by  Mr.  Bullman  can- 
not be  maintained.  It  Is,  however,  well 
•ettled  In  this  commonwealth,  that  where 
insured  property  Is  transferred,  and  the 
policy  is  assigned  to  the  new  owner  with 
the  assent  of  the  Insurer,  each  assignee, 
therefore,  becomes  the  Insured,  and  may 
maintain  an  action  on  the  pulley  in  his 
ovoname.  The  prluclplelsfaUyaxplnlned 
In  Fogg  V.  Insurance  Co.,  10  Cusb.  8S7, 84A, 
846,  and  it  has  often  been  recognised,  butb 
here  and  elsewhere.  A  new  relation  is 
created  between  tbe  insurer  and  the  as- 
signee. Just  as  if  the  original  policy  were 
surrendered,  and  a  new  one  Issued.  See 
Insurance  Co.  v.  Allen,  188  Mass.  24,29; 
Lyode  v.  Insurance  Co.,  189  Mass.  67,29  N. 
E.  Rep.  222;  KIngsley  v.  Insurance  Co.,  8 
Gush.  393;  Phillips  v.  Insnranee  Co.,  10 
Gush.  350,  353;  Wilson  v.  Hill,  8  Mete. 
(Mass.)  66,  69;  Carrol  v.  Insurance  Co., 
8  Mass.  516;  Bates  v.  Insurance  Go.,  10 
Wall.  8jt,  86;  Onmmlngs  v.  Insurance  Co., 
S6N.  H.  467;  Sbearman  v.  Insurance  Co., 
M  N.  T.  626;  Hooper  v.  Insurance  Go.,  17 
N.  Y.  424;  Flanagan  v.  Insoranue  Co.,  25 
N.  J.  Law,  606,  S14;  Insurance  Co.  v. 
Munns,  120  Ind.  80,  22  N.  E.  Rep.  78;  New 
V.  Insurance  Co.,  find.  App.)  81  N.  £.  Rep. 
476;  Ellis  v.  Insurance  Co., 64  Iowa,  607,  20 
N.W.  Rep.  782.  Thedefendants'argument 
has  rested  largely  on  tbe  ground  tbat  a 
married  woman  cannot  transfer  property 
directly  to  her  husband.  But  tbe  policy, 
in  sncb  a  case.  Is  not  transferred  as  prop- 
erty. It  Is  not  even  amigned  as  a  chose 
in  action.  The  property  Insured  being 
transferred,  the  policy,  by  force  of  Its  pro- 
vislonsand  of  thestatute,  would  cease.  It 
is  not  a  negotiable  contract,  but  it  has  a 
valne  for  the  purpose  of  surrender  to  the 
company  which  issued  it;  and  tbe  effect 
Dfthe  transaction  la  that  tbe  Insnranee 
company  says  the  policy  shall  be  valid, 
according  to  its  terms,  to  the  new  owner 
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of  tbe  property.  It  is  quite  immaterial 
tbat  such  new  owner  Ib  the  husband  of  tbe 

original  owner,  or  tbat  the  form  of  tbe 
writing  upon  tbe  policy  would  be  Insuffi- 
cient for  a  transfer  of  property  between 
them.  It  is  tbe  assent  of  the  insarer 
which  gives  efficacy  to  the  transaction. 

4.  The  policy  of  the  Insurance  Company 
of  North  America  Insured  9600  un  tbe 
house,  $500  on  tbe  bam,  f 1,600  on  furnl- 
tun,  9660  on  live  stock,  and  9260  on  ve- 
hicles. The  personal  property  was  con- 
veyed by  Mm.  BuUman  to  Mr.  Bnllman, 
through  a  third  person;  and  the  policy, 
BO  tar  as  It  related  to  the  personal  projv 
erty.  was  assigned  to  him,  and  tbe  con- 
sent thereto  of  the  company  was  Indorsed 
upon  the  policy  with  theassignment;  and 
accordingly  she  has  brought  an  action  to 
recover  for  tbe  loss  upon  the  real  estate, 
and  he  has  brought  another  action,  upon 
the  same  policy,  to  recover  for  the  loss 
upon  the  personal  estate.  The  consent  at 
the  company  was  given,  and  signed  by  Its 
agent,  whose  power  of  attorney  author- 
ised him  to  "consent  to  tbe  transfftrand 
assign  men  t  of  policies  of  Insurance.  **  Tblv 
Included  authority  to  consent  to  the  as- 
signment of  the  policy,  so  far  as  It  related 
to  tbe  personal  property.  There  Is  no  le- 
gal difficulty  In  making  an  assignment  In 
such  form  that,  If  assented  to,  tbe  policy 
will  thenceforward  run  to  different  per- 
sons and  Insure  different  Interests,  each 
of  which  will  be  tbe  subject  of  a  distinct 
and  Independent  remedy.  Phil.  Ins.  fiS  284, 
888,  806;  Hagednrn  v.  Basett,  2  Maute  & 
tA.  100.  In  this  case,  the  personal  property 
having  been  alienated,  the  policy  would 
be  void,  so  far  as  that  property  Is  con- 
cerned, hut  not  as  tu  the  real  estate. 
Clark  v.  Insurance  Co.,  6  Cosh.  842.  But 
the  consent  of  tbe  company  made  it  valid 
to  tbe  new  owner  at  tbe  personal  prop- 
erty. Judgments  tor  tbe  plalotilto. 


(in  Ibn.  Itt} 
DBISGOLL  V.  WEST  END  ST.  RT.  00. 

(Snpreme  Judicial  Court  of  MassacfaossCts. 
Suffolk.  May  19,  1883.) 

AOTIOH  AOAIKBT  StRBBT-CaS  CoHPAST  —  COLLI- 

BIOS  WITH  Wagos — Evidence. 

In  an  action  asalnst  a  street -f^ar  com- 
pany for  personal  injuries  caused  br  an  electric 
car  colliding  with  a  heavily  loaded  wagon 
which  plaintiff  was  driving  across  the  tracks 
from  one  cross  street  to  another,  there  was  evi- 
dence that  plaintiff  saw  the  car  nearir  400  feet 
away  when  he  started  to  drive  acroBs;  that  It 
was  daylight;  that  when  he  saw  the  car  was 
getting  close  to  him  he  "stirred  up"  his  horses 
to  get  0T9T  the  tracks;  and  that  the  driver  ef 
the  car  put  on  brakes  only  when  the  front  of 
the  car  was  about  20  feet  from  plaintiff.  EM, 
that  the  question  of  due  care  by  both  parties 
was  for  the  jury. 

Exceptions  from  supi-rlor  court,  Suffolk 
county;  John  bopkius.  Judge. 

Action  by  Patrick  Drlscoll  against  tbe 
West  End  Street-Bali  way  Company  for 
personal  Injuries.  Tbe  court  directed  a 
Terdlctford^ndattt,and  plalntlft  excepts. 
Exceptions  snstained. 

On  December  11, 1*»0,  plalntifl  was  driv- 
Ing  a  wagon  wslgbing  ^860  ponnds,  load- 
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ed  witb  coal  to  tbe  amonnt  of  S^tons, 
a  Q(l;  after  comlns  thruugb  Portland  street, 
drove  into  Hanover  street,  nnd  was  cross- 
ing Hanover  street  d!agonHUy,in  order  to 
reach  Elm  street,  which  runs  from  the  side 
of  Hanuver  street  opposite  Portland  street, 
and  about  60  leet  south.  The  cars  were 
goiug  downHanoveratreet.  ThecoUIsioB 
took  place  nearly  opposite  Eliu  Btreot. 
Tbe  distance  from  tbe  Dearest  point  on 
Conrt  street  to  tbe  nearest  point  on  Elm 
street,  measuring  on  Hanover  street,  was 
440  feet.  Tbe  distance  along  Hanover 
street,  between  tbe  nearest  points  on 
Portland  and  Elm  streets,  was  50  feet,  and 
tb^  width  of  Hanover  street  In  the  vicinity 
of  BlmatreetwaaSlteet  between  tbeballd- 
Ings.  The  plaintiff  testified  tbat  wbeo  be 
reached  Hanover  street,  as  soon  as  he 
could  see,  be  looked  up  and  down  Han- 
over street,  and  saw  the  cars  whlrh  struck 
biro  coming  towards  falm  on  Hanover 
street,  and  at  tbat  time  aboat  SOfeet  Irom 
Coort  Btreet;  tbat  be  contlnned  along, 
and.  when  be  fonnd  tbat  tbe  car  was  ap- 
proaching tooctoBe  totaim,  he^stlrred  up* 
his  horses  to  get  over  the  track;  that 
there  were  two  car  tracks  running 
through  Hanover  street;  that  he  crossed 
the  one  on  the  side  nearest  Portland 
street,  and  he  had  reached  a  point  where 
his  horses  were  just  over  the  other  track 
towards  Elm  street,  with  his  front  wheels 
on  the  farther  rail  o(  this  track,  when  tbe 
car  struck  tbe  forward  wheel,  bis  team, 
breaking  the  axle,  and  throwing  him  to 
the  ground. 

J.  H.  Ponee.  tor  plaintiff.  M.  F.  Dlekln- 
800  and  W.  B.  Sprout,  for  defendant. 

FIELD,  C.  J.  Street-railway compaulea 
are  not  subject  to  the  proviulons  of  Pub. 
St.  c.  9S.  By  Ptib.  St.  c.  113.  S  37,  whoever 
mollciously  delays  or  obstructe  the  pass- 
ing of  the  cars  on  the  tracks  of  such  a  com- 
pany is  to  be  punished,  and  by  section  88. 
Id.,  the  company  Is  to  be  punished  if  It 
willfully  or  negligently  obstructs  tbe  pass- 
ing of  Rurrtaiirm  over  a  street  or  highway. 
Street-railway  companies,  nnder  the  deci- 
sion ol  Com.  V.  Temple.  14  Gray, 6!),  In  run* 
nlng  thPir  cars,  ha  re  certain  rights  In  the 
streets  rlirrcrent  from  those  which  belong 
to  tbe  drivers  of  ordinary  vehicles,  but 
none  of  these  rights  la  directly  involveil  in 
thecuse  at  bar.  although  it  may  perhaps 
be  a  fact  to  be  considered  that  the  plain- 
tiff's wagon  could  proceed  in  any  direction 
along  the  streets,  while  the  defendant's 
car  must  proceed,  If  at  all,  on  the  line  of 
Its  tracks.  The  drivers  and  conductors 
of  street-railway  cars,  whatever  the  mo- 
tive power,  have  in  general  the  same 
rights  and  dattes  with  reference  to  other 
vehicles  crosslngth^r  course  tbat  the  driv- 
ers of  omnibuses  have,  fur  esaiuple,  or 
that  the  driver  of  any  otiier  vehicle  has, 
O'Nell  V.  Railroad  Co..  129  N.  T.  125,  29  N. 
E.  Rep.  S4.  It  was  said  la  Com.  v.  Temple, 
that  "where  tbe  entire  public,  each  ac- 
cording to  bis  own  exigencies,  bas  a  right 
to  the  use  of  the  highway,  In  the  absence 
uf  any  special  regulation  by  law,  tbe  right 
of  each  is  equal.**  **Each  may  use  it  to  his 
own  best  advantage,  but  with  a  jast  regard 
to  the  like  right  cn  othara.  Persons  in 


light  carHages,  for  tbe  conveyance  of  per- 
sona only,  have  occasion,  and  of  course  a 
right,  when  not  expressly  llmltetl  by  laiv, 
to  travel  at  a  high  rate  of  speed,  HO  that 
they  do  not  endanger  others.  But  all 
foot  passengdrs.  Including  aged  persons, 
women,  and  children,  have  an  equal  right 
toerossthe  streets,andalldriver8of  teams 
and  carriages  are  bonnd  to  respect  tbelr 
right,  and  regulate  tuefr  own  speed  and 
movements  In  such  a  manner  as  not  to 
violate  the  rights  of  such  passengers.  So 
In  regard  to  tlie  drivers  of  fast  and  slow 
carriages,  each  must  respect  the  rights  of 
the  other."  In  Garrlgau  v.  Berry,  12  Allen, 
84,  it  was  sold:  "There  being  no  statute 
regulating  the  manner  in  wbieb  persona 
should  drive  when  they  meet  nt  tbe  Junc- 
tion of  two  streets,  tbe  rule  of  the  com- 
mon law  applies,  and  each  person  la  to 
use  due  and  reasonable  care,  adapted  to 
the  circumstances  and  the  place."  See 
Norris  v.  Saxton,  (Suffolk,  January.  1893,) 
82  N.  E.  Rep.  954.  Tbe  plaintiff  cannot  re- 
cover if  he  was  guilty  of  negligence  which 
contributed  to  the  collision,  although  tbe 
defendant's  servants  were  negligent. 
Each  party  Is  bonnd  to  exercise  due  care. 
Parker  v.  Adams,  12  Mete.  (Mass.)  415. 
What  each  ought  to  do  when  a  collision 
may  reasonably  be  anticipated  as  possible 
or  probable  if  each  continues  to  go  on  as 
be  is  going  Is  nsnully  a  practical  question 
eminently  fit  tor  a  |ury  to  determine. 
Scblenfeldt  V.  Norrls.  115  Mass.  17;  Wrlnn 
V.  Jones.  Ill  Mass.  360.  In  the  present  case 
we  think  the  questions  of  due  care  on  the 
part  both  of  the  plaintiff  and  of  the  de- 
fendant's servants  were  for  the  Jury.  One 
clrcnmatance  to  be  conaldered  Is  that  the 
plaintiff's  horses  were  across  the  defend- 
ant's track  at  tbe  time  bis  wagon  was  hit. 
When  two  vehicles  are  proceeding  at  rea- 
sonable rates  of  speed  on  converging  lines, 
and  the  queRtlon  arises  as  to  which  should 
give  way,  one  clrcumdtance  to  be  consid- 
ered is  which,  according  to  the  rates  of 
speed  they  are  going,  will  first  reach  the 
point  where  tbe  lines  ol  travel  cross  each 
other.  The  plalntftTs  testimony  is  that 
the  car  was  nearly  400  feet  from  bim  when 
be  proceeded  to  cross  Hanover  street  di- 
agonally to  Elm  street.  It  seems  to  have 
been  daylight,  and,  although  it  does  not 
appear  when  the  driver  of  the  ear  fir^t 
saw  the  plaintiff,  no  reason  appears  why 
he  should  not  have  seen  him  long  before  he 
applied  tbe  brakes.  The  evidence  was 
that  be  pat  on  the  brakes  five  or  ten  sec- 
onds before  tbe  collision,  or  when  the  front 
of  the  car  was  about  twenty  feet  from  the 
plaintiff.  It  was  the  duty  of  the  driver  to 
keep  a  reasonable  lookout  for  teams  com- 
ing from  cross  streets,  and  reasonable 
contrnl  of  his  car  so  as  to  avoid  collisions, 
and  wc  think  that  there  was  evidence  for 
thejnry  tbat  this  was  not  done.  Neither 
can  we  say  that  there  was  not  evidence 
for  the  Jury  that  the  plaintiff  was  in  tbe 
exercise  of  due  care.  Apparently,  11  the 
speed  of  the  car  had  been  seasonably 
checked,  the  collision  would  have  been 
avoided,  and  tbe  danger  was  not  immedi- 
ate when  the  plaintiff  undertook  to  cross 
the  tracks.  See  Kerrigan  v.  Railway  Co., 
(Suffolk,  March,  Ifi98,)lt3  N.  £.  Bep.  523. 
Exceptions  sustained. 
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GUDlf BMT  T.  BHIJiBINS  at  aL 

(SiQffeme  Judicial  Ooiurt  of  MaBsadrasetta. 
SniEblk.  May  19^  1883.) 

EnoLTBNCT  —  PariTiON  roB  Okdkb  or  Anan^ 

A»»  IDR  EXAWNATtOK  —  APIIDATIV  —  BVWWt' 

CIBSCT— tjOM  MOyS— RaCITALS. 

1.  Whore  a  petition  to  the  InaolTenc^  court 
for  an  order  of  attendance  for  examination, 
pniporting  to  be  bronght  hr  the  EBsignee*  la 
signed  br  blm  without  offidal  addition  to  his 
name,  snch  dgning  implledlT'  affirms  that  he  la 
the  person  named  aa  assignee  in  the  petition, 
mod  the  words  "tbe  above  named,"  beiore  hla 
name  in  the  affidavit  thereto,  identify  the  per- 
•OB  Bworn  aa  the  one  named  in  the  petition. 

2.  The  words  "then  personailr  appeared, 
tu  need  in  anch  affidavit,  mean  that  the  signer 
personally  appeared  before  the  notary  admlnia- 
tering  the  oath. 

3.  Bnch  affidavit  is  not  void  becanse  the  no- 
tary did  not  attach  his  aeal  thereto. 

4.  An  affldaTltf  zecitliis  that  anch  pentkm 
la  true  to  the  best  of  the  aadgnee'a  knowledge 
and  belief,  1b  aafficlent 

5.  Though  the  anmmoua,  Issned  to  the  per* 
■on  to  appear  and  be  examined,  follows  the  lan- 
gvage  ti  the  etatnte  as  to  the  various  matters 
«f  •upidoQ  or  knowledge  which  are  cause  for 
such  snmtnoDB,  and  goes  beyond  the  subjects 
for  which  foundation  was  laid  by  the  affidavit, 
it  is  not  void,  since  ita  operative  part  is  to  re- 
anire  an  appearance  txa  examination,  and  to 
that  axtuit  It  la  good. 

Beport  from  snpreme  Jodlclal  cuart,  8at- 
lolk  county;  John  Lathrop,  Jad^e. 

PetitluD  by  CharleB  W.  Clement  affalnat 
GeorKe  S.  Ballena  and  Jolin  Brooka,  aa- 
sij^neea  in  Insolvency  of  the  Potter-Lovell 
C'umpauy,  to  vacate  an  order  of  the  court 
of  Insolvency  commandlnK  petitioner  to 
appear  and  aobmlt  to  examination.  The 
caae  waa  reported  for  the  determination 
uf  tbe  adpreuft  Jodlclal  cuart.  Petition 
dtemlBsed. 

Samuel  Hoar,  lor  plaintiff.  J.  O.  Coombs 
and  J.  J.  Myers,  for  detendanta. 

HOLMES.  J.  Tbe  objections  ursed  to 
tbe  order  of  the  court  of  Insolveucy  tbat 
Clement  sbould  appear  and  answer  are  as 

follows: 

It  Is  said  tbat  tbe  petition  on  wblcb  the 
order  waa  made  purports  to  be  broajpbt 
by  two  a&BiKnees,  lint  only  Ih  signed  aud 
awum  to  by  one  person,  and  by  lilm  with- 
out official  addition,  so  that,  aa  far  as  ap- 
pears, "the  abova-named  GeorKe  S.  B al- 
iens" mentioDed  In  tbe  affidavit  may  be 
another  man  than  the  asal^ee  of  tbat 
name,  and  may  not  be  a  "person  Interest- 
ed )d  tbe  estate,"  as  required  by  Pub.  St. 

c.  In",  S  70. 

The  answer  to  tbls  Is  tbat  tbe  person 
slfcnlnc  tbe  petition  by  doing  so  impliedly 
affirmed  tbat  be  waa  tbe  person  of  the 
same  name  aUef^ed  In  the  body  of  tbe  |)ctl- 
tion  to  brloK  it  as  asslKuee,  and  tbat  tbe 
words,  "the  above-named,"  just  quoted 
from  tbe  affidavit,  Itlentlfy  tbe  Bullens 
sworn  aa  tbe  one  named  In  tbe  petition. 
These  considerations,  wltboat  more, 
would  have  warranted  tbe  Judge  of  tbe 
court  of  Insolvency  In  andlng  that  the 
affidavit  was  made  by  an  aaalgaee.  But 
(ur  dll  we  know,  Mr.  Bnllena,  the  assignee, 
presented  tbe  petition  to  tbe  Judge  In 
•iwreon.  It  Is  alleged  In  tbe  bill  before  na 


that  the  petition  "was  filed  •  •  •  by 
one  or  both  of  said  asaigneea. " 

Tbe  affidavit  is  objected  to  because  tbe 
notary  public  aabsL-rlblug  it  did  not  In- 
sert tbe  words  "before  me,"  and  did  not 
attaeb  bis  seal.  However  It  may  be  as  to 
affldavits  before  a  commlsaloner  reqalred 
to  obtain  a  certiorttri,  (Beg.  v.Bloxbam,  6 
Add.  ft  £.  [N.  H.]  bm.)  or  an  tbe  basis  of 
an  appeal,  (Smart  t.  Howe,  8  Micb.  690.) 
tbe  words  "before  me**  have  not  been  held 
necessary  in  nil  caaea,  Empey  v.  Klug,  18 
Meee.  ft  W.  619.  We  are  of  opinion  that 
tbe  worda  "then  personally  appeared," 
whleb  did  not  occur  In  any  of  the  forego- 
ing cases,  mean  personally  appeared  be- 
fore the  slgaer,  by  their  only  fair  Interpre- 
tatloQ.  Fartberroore,  unless  tbe  allega- 
tion In  the  bill  that  the  summons  was  is- 
sned "on  aald  petition  and  affidavit"  ex- 
cludes the  puaaiblUty,  we  cannot  say  tbat 
tbe  notary  did  not  attend  Mr.  Bullens 
before  the  Judfce,  and  make  an  oral  state- 
ment. As  to  the  want  of  a  seal,  a  Jnatlce 
of  the  peace  adds  no  seal  to  bis  certlflcate. 
If  It  la  not  true  tbat  when  notaries  pub- 
lic were  given  "  the  same  authority  to  ad- 
minister oaths  aa  Justices  of  the  peace," 
(Pub.  St  c.  IS,  s  ],)lt  was  not  Intended 
to  require  of  them  formalities  which  were 
ni>t  exacted  from  Justices  of  the  peace, 
then  tbe  case  Is  disposed  of  by  Jackman  t. 
Ulouceater,  148  Mass.  380.  9  N.  K.  Rep.  740. 

It  IB  objected  that  an  affidavit  that  tbe 
petition  Is  true  to  the  beat  of  tbe  affiant's 
knowledge  and  belief  Is  Insnffident,  citing 
Hadley  v.  Watson,  148  Mass.  27.  0  N.  E. 
Rep.  S06.  But  that  was  as  far  as  tbe  affi- 
ant could  be  expected  to  go  with  regard 
to  moat  ot  the  facts  alleged,  and  may  be 
quite  safflelent  to  show  cause  for  exam- 
ining a  person  under  section  70.  O'Nell  v. 
tilover,  6  Oray,  144;  Carpet-Llnlng  Co.  r. 
Cblpman,  146  Haas.  885,  16  N.  £.  Bcp.  1 ; 
Blnney  t.  Bank.  160  Uaas.  674.  28  N.  E. 
Bep.  380. 

Tbe  summons  Is  in  an  unusual  und  bad 
form.  It  commands  tbe  present  plain tlV 
to  appear  and  to  submit  to  an  examina- 
ttun  touching  any  estate  of  tbe  insolvent 
debtor  fraudulently  received,  concealed, 
embesxled,  etc..  by  the  plaintiff,  or  any  as- 
sets ot  tbe  iDsolvent  debtor  In  hla  posses- 
sion,or  "anything  material  relatlngtothe 
assets  or  dealings  of  said  Insolvent  debtor 
uf  wbleh  .vou  have  knowledge, "  following 
tbe  language  ot  tbe  statute  as  to  tbe  vari- 
ous matters  of  suspicion  or  knowledge 
which  severally  are  cause  for  a  summons, 
and  going  beyond  the  aubjects  for  wblcb 
a  foundation  was  laid  by  the  affidavit, 
and  we  imagine  beyond  anythinglntended 
to  be  Imputed  to  tba  plaintiff.  It  may 
be  a  question  whether,  when  any  cause  la 
shown  for  an  examination,  the  examina- 
tion may  not  extend  beyond  the  effldaTlt 
to  anything  material  rulating  to  tbe  as- 
sets or  dealings  of  the  debtor.  Tbe  stat- 
ute, ttfter  providing  for  an  examination 
of  tbe  debtor  touching  "all  matters  which 
may  affect  the  settlement  of  his  estate  In 
Insolvency,"  provides  that  upon  cause 
shown  other  persons  may  be  aummoned 
toaubmlt  to  an  examination  "in  like  man- 
ner."  which  would  seem  to  open  a  broad 
field.  But  even  11  the  aummona  men- 
tioned matters  on  which  the  plaintiff  la 
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not  liable  to  ezamlnattoD,  It  Is  not  void. 
Its  operatlTft  part  la  to  require  the  pluln- 
ttff  to  appear  for  examination,  nnd  to  tbat 
extent  It  la  fcood.  It  could  not  adjudicate 
in  advance  what  questions  the  plaintiff  Is 
bound  to  answer,  and  must  not  be  con- 
strued as  purportlnj;  to  do  so.  It  at  the 
examination  qoeetiona  shall  be  put  to 
bim  which  be  deems  nnautborlied,  he  can 
raise  the  objection  tben,  before  the  Judge 
of  iDBolvency. 

We  have  not  found  it  necessary  to  eon- 
elder  the  other  objections  to  the  blU.  Bill 
dlamissed. 


(in 


Ml)    

KBITH  T.  WHBXILBB. 


(Soprene  Judicial  Oonrt  of  Uassacbnaetts. 

Suffolk.    May  19. 1893.) 
Taxation — Notiob — Rsdbhftioh — Mbugsr. 

1.  A  release  to  the  mortgagee  of  the  equity 
of  redemption,  after  a  tax  sale,  doea  not  work 
a  merger  of  the  mortgagee's  title  affecting  Ub 
right  to  redeem  as  such  under  Pub.  St.  c.  12, 
i  «).  as  it  is  to  Ids  laterert,  in  view  of  the  In- 
terreniog  sale,  to  maintain  such  title. 

2.  The  words,  "subject  to  any  and  all  un- 
paid taxes,"  in  such  a  release,  are  not  equiva- 
lent  to  "actual  notice"  of  a  tax  sale,  within 
Puh.  St  c.  12,  I  49,  allowing  the  mortgagee  a 
certain  time  in  which  to  redeem  after  notice. 

8.  Such  words  do  not  estop  the  mortgagee 
to  deny  knowledge  «f  a  sale. 

Appeal  from  superior  court.  Suffolk 
county. 

Writ  of  entry  by  Qeorfce  W.  Keith 
against  Asa  B.  Wheeler  to  recover  land. 
•ludKment  for  demandant.  Defendant  ap- 
peals. AEBrmed. 

H.  H.  Dudley,  for  appelant.  F.  L. 
Hayea,  tor  appellee. 

ALLEN,  J.  By  Pub.  St.  c.  12.  S  49.  real 
estate  which  haa  been  aold  for  taxes  may 
be  redeemed,  when  the  person  offering  to 
redeem  1r  a  mortgagee  of  record,  at  any 
time  within  two  years  after  he  bus  actual 
notice  of  the  sale.  There  are  two  princi- 
pal questions  In  tbe  case:  (1)  Whether 
the  demandant  la  to  be  deemed  to  be  a 
mortgagee  of  record;  (3)  whether  be 
offered  to  redeem  within  two  years  after 
be  bad  actual  notice  of  tbe  tax  sales. 

I.  At  the  time  of  the  tax  sales  the  de- 
mandant was  mortgagee  of  record,  hut 
the  tenant  contends  tbat  be  lost  that 
character  by  reason  of  the  release  to  him 
from  the  owner  of  tbe  equity  of  redemp- 
tion eeveral  months  after  the  last  tax 
aale.  Soch  releaae  did  not  have  tbe  elTect 
to  work  a  merger  and  to  extinguish  bla 
title  as  mortgagee,  he  having  a  clear  in- 
terest to  maintain  the  same,  in  view  of 
tbe  Intervening  tax  titles.  Loud  v.  Lane, 
8  Mete.  (Mass.)  517;  Evans  v.  Kimball,! 
Allen,  240,  242;  Jewelry  Co.  t.  Merrlam* 
3  Allen.  890;  TuGker  r.  Crowley,  127  Mass. 
400,  402;  Insurance  Co.  v.  Murpby^ll  D. 
B.  738,744,4  Sup.  Ct.  Rep.  679  ;  3  Waahb. 
Real  Prop.  (6th  Ed.)  20S-220c. 

2.  Tbe  words,  "actual  notice  of  the 
sale,"  as  need  In  the  statute,  mean  some- 
thing more  than  knowledge  of  aneb  facts 
as  might  be  suffldrnt  to  put  one  on  In- 
qalry.  Asanming  that  actual  notice  to 
the  demandant's  agent  la  the  same  thing 


as  actual  notice  to  the  demandant,  tbe 
principal  fact  relied  on  to  show  actual 
knowledge  on  the  port  ot  the  agent  la  the 
language  of  the  two  releases.  The  first 
one  says,  "subject  to  any  unpaid  taxes;' 
the  secood  one  says,  "subject  to  any  and 
all  unpaid  taxes."  These  words  might 
be  Bufflciflut  to  put  htm  on  inquiry,  but 
they  are  not  equivalent  to  actual  notice 
nf  the  sales  for  taxes.  See  Lamb  v. 
Fierce,  118  Mass.  72;  Parker  r.  Osgood,  8 
Allen,  4tI7;  Crocker's  notes  to  Pub.  St.  c. 
120,  S  4,  and  cases  tbere  cited,— for  illus- 
trations of  tbe  meaning  given  to  the 
words  "actual  notice,"  when  referring  to 
unrecorded  deeds.  Knowledge  that  In 
1888  tbe  taxes  were  aasessed  to  Welch  la 
noteqnlvalent  to  actual  notice  tbat  Welch 
held  under  a  sale  for  taxea. 

8.  The  words  In  the  release  from  the 
owner  of  tbe  equity  to  tbe  demandant, 
"subject  to  any  and  all  unpaid  taxes,  and 
to  a  mortgage  given  to  said  Keith  by 
one  Qeo.  W.  Gay,"  do  not  estop  the  de- 
mandant to  deny  that  he  knew  of  the 
aalea  for  taxea.  Judgment  aiDrmed. 


PERRY  T.  SHHDD. 


100) 


(Su[>reme  Judicial  Court  of  Massachusetts^ 
BristoL    May  20,  1883.) 

Nbw  Trul— DiflOBxnoN  or  Trial  Justiob-^U- 
VIEW  OH  Appbai.. 

A  motion  to  set  aside  b  verdict  In  favor 
of  admitting  a  will  to  probate  on  the  ground 
that  it  is  against  the  weight  of  evidence,  that 
improper  statementB  were  made  by  oounsel, 
and  because  of  newly-dtscovered  evidence,  is 
addressed  to  the  soeml  discretion  of  the  trial 
Justice,  and  is  not  reviewable  on  appeal. 

Report  from  supreme  Judicial  court,  Bris- 
tol county;  James  M.  Morton,  Judge. 

Petition  by  Arthur  E.  Perry  for  the  ad- 
miaalon  to  probate  of  tbe  will  of  Ann  8. 
M. Buckley,  deceased.  A  decree  oftfae  pro- 
bate conrt  allowing  the  will,  from  which 
Lucy  AnnShedd  appealed,  waa  affirmed  by 
a  single  Justice.  On  report  to  fall  bench. 
Affirmed. 

G.  W.  Parke,  torconteatant.  V.CUITord 
and  O.  Preacott,  for  petitioner. 

FIELD,  C.J.  On  appeal  from  a  decree 
of  tbe  probate  conrt  allowing  the  will 
of  Ann  S.  M.  Buckley  the  usual  Issues  ol 
testamentary  capacity,  fraod,  and  undue 
Inflnence  were  submitted  to  a  Jory,  and 
were  found  by  them  In  furor  of  the  execu- 
tor, and  a  decree  waa  entered  by  a  single 
Justice  of  thia  court  affirming  the  decree  of 
the  probate  court.  From  tbat  decree  an 
appeal  was  taken  to  the  full  conrt.  Tbe 
verdict  ol  tbe  Jury  has  not  been  set  aside, 
and.  If  the  single  Justice  heard  evidence  np- 
on  matters  not  covered  by  the  laanee,  the 
evidence  baa  not  been  reported,  and  npon 
this  part  of  the  case  there  is  no  question 
of  fact  or  law  t>efore  us.  After  the  verdict 
of  the  Jury  tbe  appellant  filed  amotion  for 
a  new  trial,  and  submitted  certain  affida- 
vits. The  groundfl  of  this  motion  which 
are  now  insisted  on  are,  in  snbaiance, 
tbat  the  verdict  was  agalnat  the  weight  of 
evldettce;  that  improper  atatementa  were 
made  In  argument  before  the  Jury  by  tbe 
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ennnael  for  the  peUtioner;  that  aft«r  tbe 
Jary  bad  been  eharged,  aod  were  about  to 
leare  tbe  conrt  room,  an  improper  state- 
ment coneernliig  a  decree  theretofore  en- 
tered In  tbe  cause  was  madebythecoaniiel 
of  tbe  petitioner  In  presence  of  the  jory; 
and  tbat  new  and  material  evidence  had 
been  dlscoTsred  since  the  trial  to  the  effect 
tbat  tbe  will  was  not  written  in  the  bouse 
wben  tbs  testatrix  was  at  tbe  time,  but 
was  written  elsewhere.  The  report  of  the 
Jaatlee  wbo  heard  tbe  eaofle  states  that 
"after  a  fnU  bearlnfc  upon  said  motion, 
and  a  consideration  uf  tbe  affldavits  and 
argnments  In  sapport  thereor,  In  the  exer- 
cise uf  my  discretion  I  orerrnled  said  mo- 
tion, "etc.,  and  from  this  order  the  appel- 
lant appealed.  This  motion  was  ad- 
dresaed  to  tbe  discretion  of  tbe  conrt,  and 
no  exception  or  appeal  lies  from  the  ezei^ 
else  of  MQcb  dlscmtlon.  It  was  a  motion 
on  tbe  common-law  side  of  the  cnnrt.  to 
wblcb  tbe  taanes  bad  been  sent  to  be  tried, 
and  follows  tbe  analogy  of  motions  in  a 
salt  at  common  law.  Bnt  11  the  appeal 
from  the  order  orerrnllns  the  motion  were 
regarded  as  an  appeal  In  equity  or  pro- 
bate, as  it  does  not  appear  that  tbe  Jns- 
tlce  ruled  on  any  qnestlon  of  Is w,or  what 
lie  found  tbe  facts  to  be  with  reference  to 
tbeaTerments  contained  In  tbe  motion, 
there  !■  nothing  for  the  full  conrt  to  revise. 
Groustra  t.  Boorges.  141  Mbss.  7,  4  N.  E. 
Rep.  62a;  Behan  v.  WilUamB,  123  Mass. 
366;  Com.  v.  White,  348  Mass.  429, 19  N.  E. 
Bep.22S:  Id.,  147  Mass. 76,16  N.E.Bep.  707. 
Decree  affirmed. 


(IM  Han.  IK) 

PRB8IDBNT  AND  FBliLOWS  OV  HAR- 
VABD  COLLBQB  t.  WEIiD. 
QBivrone  Judicial  Court  of  Massachusetts, 

Suffolk.  Uar  ia,  isas.) 

CoinTBtTonoK  or  Will— Bstats  Dbtisbd. 
A  testator  devised  certala  land  to  trus- 
tees In  trust  for  the  payment  of  certain  an- 
nuitiei,  and  directed  tnem,  after  the  payment 
of  all  such  annuities,  to  coutv  tho  land  to 
Harrard  College.  The  trustees  were  author- 
ized to  rent  the  land,  and  were  empowered  by 
a  codicil  to  sell  some  of  it,  thoa^h  tbe  will 
its^,  in  nroTldiag  for  the  annuitants,  directed 
that  the  land  "be  not  acAA  or  alienated,  bud 
reserved  for  the  purposei  of  this  will."  Other 
land  was  deTisea  to  the  college  In  tmst  to  re- 
tain the  same.  HM,  that  the  collie  had  pow- 
er to  sell  the  land  first  mmtioned  after  it  had 
been  conveyed  to  it  hy  the  trustees  upon  ex- 
j^tlon  of  the  annuities. 

Appeal  from  anperlor  court,  Suffolk 
county. 

Action  by  the  President  and  Fellows  of 
Harvard  College  against  Htepheu  M.  Weld 
to  enforce  the  specific  performance  of  a 
contract  for  the  sale  of  land.  The  defense 
was  that  tbe  plaintiff  bad  no  power  to 
sell.  Tbe  land  formerly  btionged  to  Ben- 
jamin Bnssey,  and  be  devised  It  to  certain 
tmstees,''to  haveand  to  bold  tbe  same,  to 
them  and  their  assigns,  and  tbesurrlvors  of 
tbemand  their  assigns,  and  tothesorvlvor 
of  them,  bis  belrs,  executors,  administra- 
tors and  assigns;  but  In  speeial  trust 
and  confidence  to  bold,  manage,  and  dls- 
posp  of  tbn  same,  and  the  rents,  income,  and 
proflta  tbereof,  a>  faereia  directed.'*  Tbe 


win  directed  the  trustees  to  pay  certain 
annnltles,  and  tben  provided  as  follows: 
**  I  do  further  order  and  direct  that  after 
the  payment  orsernrlty  or  payment  uf 
all  the  several  sums  of  money  and  annui- 
ties hereby  ordered  to  be  paid  by  my  said 
trustees,  and  after  all  the  purposes  of  said 
trusts,  so  far  as  respects  my  family,  and 
all  annuities  herein  mentioned,  shall  have 
been  secured  and  accomplished,  all  the 
residue  of  said  trust  property  and  estates, 
real,  personal,  and  mixed,  with  tbe  pro- 
ceeds and  accnmolatloDS  tbereof,  shall  be 
conveyed  and  transferred  by  my  said 
trustees  to  the  President  and  Fellows  at 
Harvard  College."  Defendant  obtained 
Judgment.  Plaintiff  appeals.  Revenwd. 

Bnssell  &  Putnam,  for  appellant.  Low- 
ell,  Stlmson  &  Lowell,  for  appellee. 

HOLMES,  J.  Tbe  direction  In  Mr.  Bus- 
sey's  will  tbat  certain  real  estate,  includ- 
ing tbat  In  question,  "  be  not  sold  or  alien- 
ated, but  reserved  for  the  purposes  of  this 
will,"  Is  Inserted  In  tbe  midst  of  tbe  pro- 
vision for  his  family  and  tor  annuitants, 
which  are  to  be  made  or  secured  before 
tbe  final  transfer  to  Harvard  College.  It 
Is  surrounded  by  other  directions,  ad- 
dressed, In  terms,  to  the  trustees,  who 
hold  only  nnttl  tbat  transfer.  Tho  reason 
expressed  for  the  direction  is  tbe  testa* 
tor's  opinion  that  such  real  estate  Is  tbe 
salMt  property  from  which  **  to  raise  a 
permanent  fund  for  tbe  accomplishment 
of  the  purposes  of  my  wlU. "  The  trustees 
are  authorised  to  let  the  land  In  question 
for  a  term  not  longer  than  99  years,  but 
no  similar  power  is  given  to  Harvard  Col- 
lege when  tbe  land  comes  to  its  bands. 
In  tbe  third  eodlell  the  tmstesa  are  em- 
powered to  sell  some  of  tbe  land  ordmicd 
by  the  will  to  be  reserved,  hut  no  similar 
power  is  given  to  the  roliege.  In  the  gift 
to  the  college,  certain  laud  Is  given  upon 
tbe  trust  tbat  tbe  college  will  retain  the 
same  for  reasons  expressed  in  the  will, 
but  no  such  trust  Is  expressed  wltb>r»- 
gard  to  the  land  In  queetlon.  The  fore- 
going considerations  seem  to  nil  snUlclent 
to  show  tbat  the  testator  did  not  Intend 
or  attempt  to  make  tbe  land  In  question 
Inalienable  when  It  reached  Harvard  Col- 
lege, and  that  the  first  words  of  the  trust 
Imposed  upon  it,  to  "manage  and  Invest 
tbe  same  to  the  best  advantage,*' carry 
a  power  to  sell.  Trust  Co.  v.  Mixter,  146 
Mass.  100.  104.  16  N.  E.  Rep.  141.  See, 
further,  St.  1889,  c.  104. 

Judgment  for  tbe  plalntltt. 


(169  Vau.  219) 

SIMMONS  V.  BROOKS  et  aU 

(Suivone  Judicial  Court  of  Massadrasetts. 

Snffolk.    May  20,  180&.) 

Aotiox  VOB  BRBA.CH  or  Contract— EviDBNcs. 

Plaintiff  alleged  that  defendants  agreed 
to  sell  for  him  stock  of  a  corporation,  and  that 
they  neglected  and  refused  to  do  so,  or  to  re- 
turn the  stock.  It  appeared  that  after  the 
agreement  had  been  made,  as  alleged,  plaintiff 
dellTered  to  d^endants.  to  sell,  "pool  receljpts" 
or  "pooled  stock,"  instead  of  sto«  certtficstes. 
He  testified  that  he  explained  the  diff«esnce 
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when  he  delirered  them.  Defendants  produced 
the  receipta  at  the  trial,  none  of  them  faaTini; 
been  sold.  Hdd,  that  as  defendants  may  not 
have  understood  plaintiffs  explanation,  and  as 
purchasers  may  hare  refused  to  accept  the  re- 
ceipts for  stock  certificatea,  a  finding  for  de- 
fendanta  would  not  be  disturbed. 

ExcepttoDB  from  supprior  court,  SnOolk 
eonnty ;  Cliarles  P.  7boropsoD,  Judge. 

Action  by  Moyiieg  B.  SlmmoDB  agalnat 
George  C.  Brooke  and  another.  There 
was  a  judgment  tor  deleudanta,  and 
plaintiff  excepte.  Exceptlone  overruled. 

Flalutlff'B  declaratiun  alleged  that  be 
delivered  to  defendants  1,000  shares  nl  the 
stock  of  tbe  Standard  Coal  &  Fnel  Com- 
pany, and  instructed  defendants  to  sell 
tbe  same,  which  they  agreed  to  do,  but 
that  said  defendants  refuaed  and  neglected 
to  make  sale  thureof,  or  to  return  said 
shares  of  stock  to  plaintiff,  whereby  plain- 
tiff was  Injured  and  damnified,  etc.  The 
following  papers  were  Introduced  in  evi- 
dence: 

"Exhibit  A.  Georgn  C.  Brooke  ft  Co., 
Bankers,  40  Btate  street.  BostuD.  Jan.  HO, 
1801.  No.  2.008.  Received  of  M.  B.  Slm^ 
mona  onetboasand  shares  Standard  Coal 
and  Fnel  Co.,  which  we  credit  to  your 
account  as  margin,  subject  to  our  dispos- 
ing of  the  same  without  notice  to  you,  at 
public  or  private  sale,  whenever  It  Is 
deemed  necessary  by  na  forour  protection; 
alBit,  subject  to  our  Undlngorhypotbeeat- 
fng  tbe  same  whenever  we  see  fit  to  do  so. 
Geo.  C.  Brooks  &  Co.   G.  W.  Burr." 

"ExblbitB.  GeorgeC.  Brooks.  Blchard 
G.  Elklna.  George  C.  Brooks  ft  Co.  ( Mem- 
bers New  Yoiic  and  Boston  Stock  Ex- 
changes, and  Chicago  Board  of  Trade.) 
No.  4d  State  Street  Boacon.  Jan.  80, 189-. 
Mr.  M.  R.  Simmons.  Boston— Dear  Sir: 
In  accordance  with  your  Instmetlons,  we 
have  this  day  sold  for  your  accoun  t : 

1000  Stand.  Coal  and  Fud,  2S%.. .  ¥25,625  00 
Com.    126  00 


$26,600  00 

"Tours,  respectfully,  George  G.  Brooks 
&Co.   Fer  Lothrop." 

"Exhibit  C.  ]00  Shares.  No.  252. 
Standard  Coal  and  Fuel  Company.  Cap- 
ital stuck,  95.000,000.  250,000  shares.  Par 
value,  $20.00.  This  Is  to  certify  that  E. 
M.  Donnelly  is  the  owner  of  one  hundred 
shares  of  the  capital  stock  of  the  Stand- 
ard Coal  and  Fuel  Company,  and  bas  de- 
posited the  same  iu  trust  tu  be  heiH  tintU 
December  1st.  1891,  the  termination  ofaald 
trust,  unless  sold,  said  stock  having  been 
pat  into  the  selling  pool  to  be  sold  at  a 
price  not  less  than  twenty  dollars  per 
DUare.  Said  stock,  or  any  porMon  thereof 
not  sold,  tu  be  returned  to  E.  M.  Don- 
nelly, or  his  order,  assigns  or  heirs. 
Witness  our  hands  and  seals  this  fifteenth 
day  «d  Decemlwr,  1800.  Geo.  W.  Arm- 
strong, rSnaK]  W.  H.  Trumbull.  [Seal,]  I. 
P.  Cook,  [seal,]  Trustees.  [And  on  the  back 
thereof:]   No.  .   Shares.  For 


value  received, 


hereby  sell,  aaalgn. 


and  by  tbis  instrument  have  sold  and  as- 
signed, to  — — ,  of  ,  shared  of 

the  capital  stock  ortbe>Standard  Coal  and 
Fuel  Company,  subject  to  tbe  conditions 
named  within,  and  to  the  by-laws  of  tbe 
company.   B.  li.  Donndly.  ttlgnature 


Gnarantied,  Geo.  O.  Brooke  ft  Co.  Wlt- 
neu:  I.  Andresen."  (A  pen  had  been 
drawn  through  the  words.  "Signature 
Guarantied, "  and  "  Geo.  C.  Brooks  &  Co. " ) 

"Exhibit  D.  BoBton,  Jan.  80,  ISOO.  To 
George  C.  Brooks  &  Co.,  Stock  Brokers: 
Sell  for  my  account  and  risk,  order  good 
until  countermanded.  1.000  Standard  Coal 
and  Fuel,  at  24.  Waiving  all  notice.  I 
hereby  antfaorise  the  sale  or  pnrchane  of 
this  or  any  other  stocks,  bonds,  oil  eertia- 
cntes,  cotton,  or  seeurltieB,  in  my  account, 
at  public  orprlvate  sale,  wheu  It  is  deemed 
necessary  by  you  for  your  protection,  and. 
Bhould  there  beany  loss,  I  agree  tomakelt 
good;  and  I  hereby  anttaorlzeyoa  to  lend 
or  dispose  of  the  atocka  or  property  above 
directed  to  be  purchased,  and  any  collat- 
eral that  has  been  or  may  be  deposited  as 
security  for  each  purpose,  whenever  you 
see  flt.  (Name)  M.  R.  Simmons,  (Ad- 
dress) 85  Water  street." 

Plaintiff  testified  that  he  requested  de- 
fendants to  sell  I,0<)0  shares  of  Standard 
Coal  &  Fuel  stock,  which  tbe  latter  a^ed 
to  do;  that,  after  receiving  from  them  the 
notice  marked  "Exhibit  B,**  be  delivered 
to  them  receipts,  (Exhibit  C.)  and  that  he 
explained  to  one  of  defendants,  when  mak- 
ing the  delivery,  that  it  wfts^pool  stock." 
but  that  he  did  not  understand  that  said 
defendant  "knew  anything  abuuttbls  sell- 
ing pool,"  except  what  he  told  him. 

B.  M.  Morse  and  H.  H.  Pratt,  for  plain- 
tiff.   Bartlett  a  Anderaon  and  W.  G.  Vor- 

ing,  for  defendants. 

FIELD,  C.  J.  This  rase  was  tried  with- 
out a  Jury.  TheplalntiH  was  theonl>'  wit- 
ness, and  at  tbe  condusloD  of  his  testi- 
mony tbe  presiding  Justice  found  for  the 
defendants.  When  tbe  case  came  on  for 
argument  in  this  court  It  was  suggeated 
that  the  bill  of  exceptions  raised  no  quea- 
tlon  of  law.  and  an  opportunity  was  given 
to  the  plaintiff's  counsel  to  obtain  an 
amendment  of  theexceptlona  from  tbe  Jus- 
tice who  tried  tbe  case.  Tbe  cooclnding 
part  of  tbe  bill  of  exceptions,  as  amended, 
Is  aa  follows:  "Tbe  conrt,  aseuming  the 
plaintiff  was  a  credible  witness,  found  on 
the  evidence  for  tbe  defendants,  and  di- 
rected Judgment  to  be  eutered  for  them. 
To  this  the  plaintiff  duly  excepted."  etc. 
Tbe  unsatisfactory  character  ot  this  state- 
ment was  noticed  at  tbe  ailment.  If 
there  had  been  any  ruling  upon  any  ques- 
tion otlaw  towhlcb  the  plaintiff  excepted. 
It  should  have  been  made  to  appear.  If 
the  JUHtlM  did  not  believe  the  witness,  or 
If,  believing  him  generally,  yet  drew  Infer- 
ences of  fact  from  bis  testimony  which 
were  fatal  to  tbe  plaintiff's  ease,  It  would 
have  been  proper  that  some  statement  to 
this  effect  should  be  made.  Taking  tbe 
exceptions  as  they  stand,  however,  we 
think  it  appears  that  the  Justice  found  for 
the  defendants  on  the  evidence,  and  did 
not  rule  against  the  plaintiff  on  any  ques- 
tion of  law.  The  phrase,  "assuming  the 
plaintiff  was  a  credible  witness. "Is  not, 
we  think,  to  be  taken  to  mean  that  every 
scintilla  of  bis  testimony  Is  true, and  there 
are  certain  inferences  of  fact  necessary  to 
the  plaintiff's  case  which  the  Justice  might 
well  refuse  to  draw  from  It, even  oltboogb 
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be  regarded  tbe  plalntllT  as  a  trnthfol  wlt- 

DCHS. 

Tbe  plQlatM  bad  pool  receipt*,  and  not 
certificates  of  stock.  It  was  open  to  tbe 
instice  to  And  that  although  the  plalntltf 
testified  that  he  told  Mr.  Elkiiis  that  It 
was  "pouleil  stock,"  Mr.  Elblns  dirt  not 
so  anderBtaad,  but  thuaght  that  It  was 
tbe  stock  which  was  bougbt  and  sold  on 
tbe  stock  exchange.  Tbe  Jostlre  might 
bave  tunnd,  also,  that  tbe  defendants  sold 
it  as  stock,  and  that  the  pnrcbaRers  de- 
clined to  accept  It  because  It  was  not 
stock,  but  "pooled  stock,"  and  that,  tbe 
defeoduots  having  produced  at  tbe  trial 
the  10  pool  receipts  which  the  plaintiff  de- 
livered to  tbem,  it  appeared  that  none  of 
It  bad  been  Eiuld  and  delivered  by  tbe  de- 
fendants, and  the  money  received  for  it. 
It  Is  probable,  on  tbe  lace  of  the  plaintiH's 
testlmoDy.thnt  the  real  difliculty  between 
the  parties,  il  they  were  buDeet,  was  that 
tbe  defendants  were  negotiating  with  ref- 
erence to  certificate  of  stock  which  bad  a 
market  value  on  the  exchange,  while  the 
plalntm  bad  only  receipts  for  such  stock 
as  bad  been  put  lute  a  selling  pool  to  be 
held  there  until  December  1,  1891,  unleas 
prevlonsly  sold  by  tbe  trustees  of  the  pool 
at  a  price  not  tesa  than  f  20  per  share.  We 
are  of  opinion  that  no  errur  oilaw  ap- 
pears In  the  exceptions. 

ExceptloBs  overruled. 

ara  Maaa.  84)  "  " 

ATBR  V.  PHILADELPHIA  &  BOSTON 
PACE  BRICK  CO. 

(Supreme  Judlcl^  Court  of  Kasaachoietts. 
Suffolk.    May  17,  ISO'S.) 

UosraAas— CovEXANT— Wabrastt— Baiik< 

BUPTOT. 

1.  Where  a  mortKajror  jriveB  a  lecond 
mortgage  lubject  to  the  firat  mortgage,  but  con- 
talolng  oorenant  Of  wamtoty  oa  against  the 
first  mortgage,  and  afterwards  obtains  title 
througb  a  foreuosore  of  tbe  first  mortgage,  bis 
title  thereby  acquired  Inures  to  tbe  b^eSt  of 
the  second  mortgagee,  even  though  tbe  mort- 
gagor has  in  the  interval  been  diadtarged  in 
baukruptcr. 

!£.  A  purchaaw  from  tbe  mortgagor  with- 
out actual  notice  of  the  second  mortgage  takes 
no  better  title  than  the  mortgagor. 

Exceptions  from  superior  court,  Suffolk 
county;  John  W.  Hammond,  Judge. 

Writ  of  entry  to  torecluse  a  mortgage, 
brought  by  Frederick  N.  Ayer  against  the 
Philadelphia  &  Boston  Face  Brick  Com- 
pany. Demandant  obtained  Judgment. 
Tbe  tenant  excepts.  Exceptions  overruled. 

W.  G.  Russell  and  F.  W.  KIttredge.  for 
demnndant.  H.  Q.  Parker,  J.  O.  Urny, 
and  £.  L.  Rand,  for  tenant. 

HOI>MES,  J.  When  tbe  ease  was  before 
US  tbp  first  time  (»1  N.  E.  Rep.  717)  It  was 
assumed  by  the  tenant  that  tbe  onlyquee* 
tlou  was  whether  the  covenant  of  war- 
ranty in  tbe  second  mortgage  should  be 
construed  as  warranting  against  the  first 
mortgage.  No  attempt  wasmadeto  deny 
that,  if  It  was  so  construed. the  title  after- 
wards acquired  by  tbe  mortgagor  would 
Inure  to  the  benefit  of  the  second  mort- 
gagee under  the  established  American  doc- 
trine. The  tenant  now  desires  to  reopen 
T.34N.B,no.2— 12 
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the  agreed  facts  for  the  purpose  of  staow- 
ing  that  after  a  breach  of  the  corenant  la 
the  second  mortgage,  aud  before  he  repup- 
cbased  tbe  land,  tbe  mortgagor  went  into 
bankruptcy,  and  got  his  dlDCbarge.  The 
Judge  below  ruled  that  tbe  discharge  was 
Immaterial,  and  lor  tbatreason  nlone  de- 
clined to  reopen  the  agreed  statement, 
and  tbe  cnse  comes  before  us  upon  an  ex* 
eeption  to  that  ruling. 

The  tenant's  counsel  frankly  avow 
their  own  opinion  that  the  discharge 
In  bankruptcy  makes  no  difference;  but 
they  say  that  tbe  inuring  of  an  after- 
acquired  title  by  virtue  of  a  covenant  of 
warranty  must  be  due  either  to  a  repre- 
sentation or  to  a  promise  contained  in 
the  covenant,  and  that,  if  It  Is  due  to  the 
former,— which  they  deem  the  correct  doc- 
trine,—then  they  are  entitled  to  Judgment 
on  the  agreed  statement  of  facts  as  It 
stands,  on  tbe  ground  that  there  can  be 
no  estoppel  by  an  Instrument  when  the 
truth  appears  on  the  face  of  it,  and  that 
in  this  case  the  deed  showed  that  tbe 
grantor  was  conv^Ingland  subject  to  a 
mortgage.  If,  however,  contrary  to  their 
opinion,  the  title  inures  by  reason  of  the 
promise  lu  tbe  covenant,  or  to  prevent  cir- 
cuity of  action,  then  tbey  say  the  provi- 
sion is  discharged  by  the  discharge  in 
bankruptcy. 

However  anomalous  wbat  wa  bave 
called  the  **  American  doctrine"  may  be, 
□s  argued  by  Mr.  Bawle  and  others, 
(Enwle,  Gov.,  5th  Ed.,  J  247  et  seq..)  it  is 
settled  in  this  state  as  well  as  elnewhere. 
It  is  settled  also  that  a  dlHcharge  in  bank* 
ruptcy  has  no  effect  on  tbia  operation  of 
tbe  covenant  of  warranty  in  an  ordinary 
deed  when  tbe  warranty  is  coextensive 
with  tbe  grant.  Busb  v.  Cooper,  18  How. 
82;  Rubs  v.  Alpaugb,  118  Mass.  3B9, 376; 
Glbbs  V.  Thayer,  t>  Gush.  80;  Cole  v.  Ray- 
mond, g  Gray,  217;  Bawle,  Cuv.  $  251. 

It  would  be  to  introduce  further  tecbnl- 
calltyintoan  artificial  doctrineila  different 
rule  should  be  applied  where  tbe  convey- 
ance is  of  land  subject  to  a  mortgage 
against  whlcb  the  grantor  covenants  to 
warrant  and  defend.  No  reason  has  been 
offered  for  sucb  a  dlstiuctlnn,  nor  do  wo 
perceive  any. 

But  it  is  said  that  the  operation  of  the 
covenant  must  be  reuted  on  some  general 
principle,  and  cannot  be  left  to  stand  sim- 
ply &fi  an  unjustified  peculiarity  ut  a  par- 
ticular transaction  without  analogies 
elaewhere  In  tbe  law.  and  that  this  general 
principle  can  be  found  only  in  the  doctrine 
of  estoppel  by  representation.  If  it  is  held, 
as  tbe  cases  cited,  aud  many  others, show, 
that  the  eHtoupel  does  not  depend  on  per* 
sonal  liability  for  damages.  Rawle,  Cov. 
S  251. 

If  the  American  rule  Is  an  anomaly,  It 
gains  no  strength  by  being  referred  to  a 
principle  which  does  not  Justify  it  in  fact 
and  by  sound  reasoning.  Tbe  title  may 
be  said  to  Inure  by  way  of  estoppel  when 
explaining  the  reasou  why  a  discharge  In 
bankruptcy  does  not  affect  this  operation 
of  the  warronty,  but,  if  so,  the  existence  of 
the  estoppel  does  not  rest  on  tbe  preven- 
tion of  fraud,  or  on  the  fact  of  a  represeiH 
tatlon  actually  believed  to  be  true.  It  Is  a 
technical  effect  of  a  technical  repreaenta- 
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Hon.  tbe  extent  of  whicb  U  detornilned  by 
tb«  scupe  of  the  wordo  devoted  to  makloK 
It.  A  Bubsequent  title  would  Inure  to  the 
grantor  when  tbe  ffrant  was  of  an  nnin- 
cambered  fee,  altboagh  tbe  parties  agreed 
by  parol  that  there  was  a  mort^^aKe  o^t- 
BtandioK.  (Chamberlain  v.  Meeder,  16  N. 
H.  :J84.  See  Jenkins  v.  Collard,  146  D. 
8.  &16,  6ii0, 12  Sup.  Ct.  Rep.  8ft8;)  and  this 
■hoTs  that  the  estoppel  Is  determioed  by 
tbe  scope  ot  tbe  conrentlonal  asecrtlon, 
not  by  any  question  of  fraud  or  of  actual 
bdlef.  But  the  scope  of  tbe  conventional 
assertion  Is  determined  by  the  srope  of  the 
warranty  wblcb  coatalnsit.  Uoually  the 
warranty  Isuf  what  ts  granted, and  there- 
fore tbe  scope  of  It  Is  der«rinlaed  by  the 
scope  of  tbe  description ;  but  this  is  not 
necesnarlly  so,  and  when  the  warranty 
■ays  that  tbe  srantor  Is  to  betaken  as  as- 
sorluK  yon  that  he  owns  and  will  defend 
you  In  the  nnlncumbered  fee.  It  does  nut 
matter  that  by  tbe  same  deed  be  avows 
the  assertion  not  to  be  thefact.  The  war- 
ranty la  Intended  to  tlx  the  extent  of  re- 
sponsibility assumed,  and  by  that  the 
erantor  makes  himself  answerable  (or  the 
fact  being  true.  In  short.  If  a  man  by  a 
deed  says,  **I  hereby  estop  myself  to  deny 
a  fact,"  It  dues  not  matter  that  be  recites 
as  a  preliminary  that  tbe  fact  Is  not  true. 
The  difference  between  a  warranty  and  an 
ordinary  statement  In  a  deed  Is  that  the 
operation  and  effect  n(  the  latter  depoid 
on  tbe  whole  context  of  the  deed,  wbereas 
the  warranty  la  put  In  for  tbe  express  pur- 
pose of  estopping  the  grantor  to  the  ex- 
tent of  Its  words.  The  reason  "why  the 
estoppel  should  operate  Is  that  such  was 
tbe  obvious  Intention  of  tbe  parties." 
Blake  v.  Tucker,  12  Vt.  S9.  4S. 

If  a  general  covenant  of  warranty  fol- 
lowing a  conveyance  of  only  the  grantor's 
right,  title,  and  interest  were  made  In 
such  a  form  tbat  it  was  construed  as  more 
extensive  than  tbe  conveyance,  there 
would  be  an  estoppel  coextensive  with  the 
covenant.  See  Blancbnrd  v.  Brooks,  12 
Pick.  47.  66,  67;  Blgelow,  Kstop.  (5tb  Ed.) 
408.  So  In  tbe  case  of  a  deed  by  an  heir 
preanmptlreof  bis  expectancy  with  acove- 
nant  of  warranty.  In  this  ease,of  coorse, 
there  is  no  pretense  tbat  the  grantor  has 
a  title  coextensive  with  bis  warranty. 
Trull  V.  Eastman,  S  Mete.  (Mass.)  1!!1,  124. 
In  Lincoln  v.  Emerson,  108  Mass.  87,  a 
first  mortKage  was  mentioned  In  tbe  cove- 
nant against  inciimbrances  In  a  second 
mortgage*  but  was  not  excepted  from  tbe 
covenant  or  warranty.  Tbe  title  of  the 
mortgagor  under  a  foreclosure  of  tbe  first 
mortgage  was  hnld  toloure  to  an  assignee 
of  the  second  mortgage.  Here  the  deed 
disclosed  tbe  truth,  and  for  the  purposes 
of  tbe  tenant's  argument  it  cannot  mat- 
ter what  part  of  the  deed  discloses  tbe 
truth,  unless  It  should  be  suggested  that 
a  covenant  of  warranty  cannot  be  made 
more  extensive  than  the  grant,  whlcta  was 
held  not  to  be  tbe  law  in  our  former  deci- 
sion. See,  also,  Calvert  v.  Sebright,  16 
Beav.  156,  160. 

The  question  remains  whether  the  ten- 
ant stands  better  as  a  purchaser  without 
actual  notice,  assuming  tbat  he  had  not 
actual  notice  of  the  second  mortgage. 

"It  has  been  tbe  settled  law  of  this  com- 


monwealth for  nearly  forty  years  that, 
under  a  deed  with  covenantH  of  warranty 
from  one  capable  of  exccatlns  ic.  a  title 
afterwards  acquired  by  tbe  grantor  Inures 
by  way  of  estoppel  to  the  grantee,  not 
only  as  against  the  grantor,  but  also  as 
agdlnst  one  holding  by  descent  or  grant 
from  bim  after  acquiring  the  new  title. 
Somes  T.  Kkluner,  S  Pick.  6l';  White  r. 
Patten,  24  Pick.  824;  Buss  v.  Alpungb,  118 
Mass.  S69,  876.  We  are  aware  that  this 
mle,  especially  as  applied  to  snbaeqnent 
grantees,  while  followed  In  some  states, 
has  been  criticised  In  others.  See  Bawlc, 
Gov.  (4tb  £d.)  427  et  seq.  But  It  has  been 
too  loug  established  and  acted  on  in  Mass- 
achusetts to  be  changed  except  by  legisla- 
tion. "  Knight  V.  Thayer.  135  Mass.  3e.  37; 
Powers  V.  Patten.  71  Me.  688.  687, 588:  Mo- 
Cuskerv.  McEvey,9B.I.628;  Teff  t  t.  Mnn- 
son,  57  N.  Y.  97. 

It  Is  urged  for  the  tenant  this  ruleshonld 
not  be  extended;  but  if  It  Is  a  bad  rule 
that  Is  no  reason  for  making  a  had  excep- 
tion to  It.  As  tbe  title  would  have  Inured 
as  against  a  subsequent  purchaser  from 
the  mortgagor  bad  his  deed  made  no  men- 
tion of  tbe  mortgage,  and  as  by  our  deci- 
sion his  covenant  of  warranty  operates 
by  way  of  estoppel,  notwithstanding  tbe 
mention  of  the  mortgage,  no  Intelligible 
reason  can  be  stated  why  tbe  estoppel 
should  hind  a  purchaser  without  actual 
notice  In  the  former  ease,  and  not  blod 
bIm  In  tbe  latter. 

Upon  the  whole  rase  we  are  of  opinion 
tbat  tbe  demandant  is  entitled  to  Judg- 
ment. Our  conclusion  Is  in  accord  with 
tbe  decision  In  a  very  similar  case  in  Min- 
nesota. Manufacturing  Co.  r.  Z^msr,  61 
N.  W.  Rep.  879. 

Exceptions  overraled. 


(1S»  Mass.  K) 
FI^ANDBRS  V.  HAUL. 
(Supreme  Judicial   Court  of  Masssfibaaetts. 
Suffolk.   May  17.  1893.) 
Bbdxhptiok  from  Mortoaqe— Rbb  Judicata. 
Where  a  mortgagor  brings  suit  to  re- 
deem, obtains  a  decree  altowlng  redemption 
within  a  certain  time,  and  then  falls  to  make 
redemption  within  the  time  limited,  whereupon 
his  sDit  Is  dismissed  with  costs,  such  dismissal 
Is  conclusive  against  bis  right  to  bring  a  second 
suit  for  redemption,  even  tnongh,  after  dismissal 
of  the  first  salt,  the  mortgagee  advertises  the 
laud  for  sale  under  the  power  of  sale  In  the 
mortnige,  since  such  dismissal  opscatas  as  a 
foreclosure  of  the  mortgage. 

Appeal  from  raperlor  coortt  Suffolk 

county. 

Bill  by  ChariesW.  Flanders  against  Dex- 
ter A.  Hall  to  redeem  from  cartaln  mort* 
^gea.  Defendant  obtained  a  decrM, 
Plaintiff  appeals.  Affirmed. 

U.  G.  Sleeper,  for  appellant.  F.  L. 
Hayes,  for  appellee. 

KNOWLTON.  J.  This  case  was  heard 
on  the  bill  and  plea,  the  facts  set  out  In 
the  plea  being  taken  as  true.  Perkins  t. 
Nichols,  11  Allen.  642;  Carpet-LlnlngCo.  v. 
Chlpnian,  146  Mass.  385.  16  N.  B,  Rep.  I. 
It  appears  from  the  plea  that  all  tbe  mat* 
ters  stated  in  tha  present  bill  taaT*  been 
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beard  on  otber  bllla  between  tbesame  par- 
ties or  their  prlrlee,  and  that  alter  decl- 
Mobs  on  the  merits,  and  tbe  fallare  of  the 
plAlntlffe  in  those  suits  toavall  themselves 
of  tbetr  rights,  as  determined  and  deflned 
by  tbe  court,  final  decrees  were  entered, 
dtomiBsine  the  bills,  wltb  costn  (or  tbe  de- 
fendant. These  decrees  eBeotually  (ore- 
cloeed  the  mortgages.  The  decrees  fixing 
a  time  within  which  the  plalntlBs  mlgbt 
redeem  were  In  proper  form.  and.  on  the 
tallore  of  tfaeplalntlffs  to  pay  tbe  amounts 
doe  within  tb«  time  prescribed,  their 
rlgbta  to  redeem  were  loel.  ^terens  v. 
UTner,  110  Mass.  67;  Dennett  t.  Codman, 
(Mass.)  88  N.  E.  Rep.  574,  and  cases  cited. 
Tbe  former  adjudications  are  therefore  a 
complete  bar  to  the  present  suit.  The 
contention  that  the  defendant,  by  adTer- 
tisiog  tbe  property  under  tbe  power  of  sale 
Id  the  several  mortgages,  bas  opened  the 
foreclosure.  Is  not  well  foonded.  By  tbe 
decrees  In  former  snlts  hl<i  title  became  ab- 
Bolnte.and  nothing  baa  been  done  by  either 
of  tbe  partiefi  which  changes  bis  relation 
to  tbe  otber,  or  which  attects  hla  legal 
lights.  Decree  affirmed. 


cm  Mam.  SS) 

INHABFTAKTB  OF  WRHNTHAM  T. 
OOBBT  St  si. 
(Smveme  Jndldal  Oonrt  oi  Maasachnsetts. 

Norfolk.  May  17,  1893.) 

BsuBUWMBST  or  HiGHWAT— AasBunnra  or 
CuAoaa— FHACnoa. 
Pub.  St  c  49,  I  79.  wbleh  declares  that 
"tL  poson  aggrieved  by  the  assessment  oi  his 
damages,"  occasioned  by  laying  out  a  road,  may 
apply  for  a  Jnry  to  revue  the  assessment,  does 
not  ^Te  a  town  wbich  has  laid  ont  a  town 
■W9.7D7  tbe  action  of  Its  road  commissioners, 
and  tbe  acc^tance  of  thdr  report,  the  riebt  to 
tpptr  for  a  Jnxy  to  reriae  thdr  esdmats  or  dam- 
axes  on  the  KRWud  that  the  damagss  awarded 
are  too  great. 

Excpptlons  from  aaperinr  court,  Norfolk 
county;  John  Hopkins,  Judge. 

Petition  by  the  Inhabitants  of  Wrea- 
tbam  against  D.  0.  Corey  and  others  for 
a  Jury  to  revise  the  assessraeut  of  damages 
made  by  tbe  road  commlsfilonerB.  A  de- 
murrer to  the  petition  was  sustained. 
Petitioners  except.    Exceptions  overruled. 

H.  E.  Fales  and  8.  R.  Tyug,  for  petl- 
tlonere.  T.  E.  Orover,  lor  respondents. 

KNOWLTON,  J.  The  respoDdeDts.  by 
their  demurrer,  raised  the  question  wheth- 
er a  town  which  has  laid  out  a  town  way 
by  the  action  of  Its  ro»d  commissioners, 
and  the  acceptance  of  their  report,  can 
have  a  jury  to  revise  their  estimates  of 
damages  on  the  ground  that  tbe  sums 
awarded  are  too  large.  It  bas  long  been 
ludd  tbac  neither  a  county  nor  a  town  can 
maintain  a  petition  for  a  Jury  to  revise 
tbe  estimates  ol  damages  made  by  the 
county  conimlsslooera  for  Icuid  taken  in 
laying  out  n  highway.  Baker  v.  Thayer, 
3  Mete.  (Mass.)  812,  814;  Manhall  Fishing 
Co.  V.  Hadley  Falls  Co.,  6  Cush.  602.  Tbe 
county  commissioners  are  a  board  that  so 
far  represents  the  county  out  of  whose 
treasory  the  damages  are  primarily  to  be 
paid  that  tbe  conoty  Ib  bound  by  tbelr  ad- 
UAsaDEC.80-86  N.D.— 4S 


Judication.  The  same  reason  applies  to 
the  action  ot  selectmen  ormad  commission- 
era  in  laying  onta  town  way  which  cannot 
be  legally  laid  oat  without  a  eondrmato- 
ry  vote  of  the  town  upon  their  report.  Un- 
der former  statutes  there  was  a  right  in 
towns,  as  well  as  individuals,  to  have  a 
revision  by  a  Jury  of  the  actloo  of  county 
commissioners  In  determining  tbe  location 
of  a  way  laid  out,  and  under  statutes 
then  existing  It  was  held  tbattownsmlght 
ask  for  a  Jury  on  tbe  ground  tbat  dam- 
ages awarded  by  tbe  county  commission- 
ers Id  laying  out  a  town  way  were  too 
large.  Rev.  St.  c.  24,  §  18;  Oen.  Rt.  c.  48. 
$  19;  Laneeborongh  v.  County  Com'rs,  22 
Pick.  278;  West  Newbury  v.Chase.G  Gray, 
421;  Westport  v.  County  Com'rs,  9  Allen.  > 
304.  But  It  baa  never  been  held  that  a 
town,  after  laying  out  atown  way  by  the 
action  of  Its  own  officers,  whether  se- 
lectmen or  road  commissioners,  and  by  Its 
own  confirmatory  vote,  can  complain  of 
the  asBessment  of  damages.  Moreover, 
by  later  legislation,  the  tnoctlons  of  Juries, 
and  the  rUrhts  of  towna  to  appeal  in  cam 
of  this  kind,  have  been  raocb  limited.  St. 
1870,  e.  75,  {  2.  The  language  of  the  stat- 
ute under  which  this  petition  Is  brought 
differs  somewhat  from  that  used  in  the 
statutes  nndor  which  the  decisions  In  re- 
gard to  tbe  damages  awarded  by  county 
commissioners  were  made,  and  it  implies 
tbat  tbe  landowner  Is  the  only  party  enti- 
tled to  opplytor  a  jury.  Bst.  8t.  e.  21.  ft 
76;  Gen.  Ut.  c.  48.  S78;  Pub.  Bt.  e.  49.  8 
79.  Tbe  words  are :  "  A  person  aggrieved 
by  the  assessment  of  his  damages  oc- 
casioned, either  by  tbe  laying  out, 
*  *  *  or  of  tbe  sum  awarded  bim  as 
indemnity  therefor, may, "etc.  Tbe  words 
at  the  end  of  the  same  section  also  seem 
to  recognise  two  parties.— one.  the  town; 
and  tbe  otber,  the  applicant  orperson  ree- 
ognlxing,— and  to  Imply  that  the  town  Is 
not  to  be  an  applicant.  We  are  of  opin- 
ion that  the  town  cannot  maintain  this 
petition,  and  that  the  demurrer  wasrlgbt- 
ly  sustained.  As  this  decision  disposes  of 
the  case,  the  question  whether  the  way 
was  legally  laid  oat  does  not  properly 
arise;  and,  without  intimating  tbat  tbe 
proceedings  at  the  town  meeting,  altbonfi^ 
irregular,  were  Invalid,  we  do  not  deem 
it  necessary  to  express  an  opinion  In  re- 
gard to  them.  Demurrer  raetalned.  Bz- 
ceptloaa  overruled. 


  (1B9  Mm8.  97) 

BRIOQS  et  al.  t.  WHITNEIT  et  al. 

(Supreme  Jadldal  Court  of  Massachnsstta 
Norfolk.  May  17,  189&) 

FaHSS— A8SB9SMSHT  FOB  BETTeRIIBXTa. 

1.  Under  St.  187B,  e.  185.  {  16,  which  pro- 
vides that  cities  adioinlng  Boston  ma.j  elect 
park  commisdoners  "who  shall  have  powers 
similar  to  those  hereinbefore  jriven  to  the  park 
commisuoners  of  the  city  <^  Boston,  to  lay  oat 
and  improve  parks  within  said  adjoining  city," 
and  section  7,  Id.,  which  makes  it  the  duty 
of  the  Boston  park  commissioners  when  they 
lay  out  a  park,  to  determine  whether  benefits 
hare  been  received  by  landowners,  and  wheth^ 
bettermoitB  should  be  assessed,  tbe  park  com- 
missioners of  an  adjcdning  city  may  asaeas  bst- 
tmnents  zsodved  from  Isylng  out  a  parlc 
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2.  Sndi  ■wowment  Is  not  biTaltdated  by 
the  fact  that  the  creadoa  of  the  park  has  im- 
proved the  Budtorr  conditiim  of  the  diatrict. 
where  the  park  was  not  laid  out  for  ■anharr 
purposes. 

Report  frota  sapreme  Jndldalconrt. Nor- 
folk county;  James  M.  Morton,  Judge. 

Petition  by  Richard  Brlfcge  and  others 
against  Henry  M.  Whitney  and  otbers  lor 
a  writ  of  certiorari  to  review  the  action 
of  the  defendants  as  park  conimlaBlonera 
of  the  town  of  BrookUoe.  Petition  de- 
nted. 

G.  H.  Drew  and  F.  L.  Creesy,  for  petl- 
tlonen.  M.  ft  C.  A.  WiUlame,  for  respond- 
enta. 


KNO WLTON, J.  Theprinclpal qnesdon 
In  this  easels  whether,  under  the  statute 
of  1K7S,  c.  185,  entitled  **  An  act  for  the  )ay- 
ing  out  of  public  parks  in  or  near  the  city 
of  Boston,  assesiinients  may  be  made  for 
benefits  received  from  the  laying  oat  of  a 
poblicpark  Id  a  town  adjoining  the  city 
of  Boaton,  whteli  haa  aet:m;>ted  the  provl* 
alone  of  the  etatote.  Bectfon  19  b  as  fol- 
lows: "Thnniayorof  any  city  adjoining 
the  city  of  Boston  may,  at  any  legal  meet- 
ing called  for  the  purpose,  elect  park  com- 
miasioDere,  who  shall  have  powers  similar 
to  those  hereinbefore  given  to  the  park 
commiesloners  of  thedty  of  Boston,  to  lay 
out  and  Improve  parks  within  said  ad- 
joining city  or  town.  In  conjunction  orcon- 
neetlon  with  any  park  laid  oat  in  Boston, 
and  any  park  laid  out  by  the  park  com- 
missioners of  such  adjoining  city  ur  town 
flball  be  subject  to  similar  provisions  to 
those  hereinbefore  made,  regarding  parks 
in  Boston,  and  surh  adjoining  city  or 
town  have  similar  rights,  and  besnbjeet 
to  similar  duties,  to  those  hereinbefore 
given  and  Imposed  opon  the  city  of  Bos* 
ton  Id  relation  to  Incurring  debts  for  the 
purpose  of  defraylngeTpentieB  Incurred  un- 
der this  act:  provided,  however, that  the 
provlsifiUB  of  this  Hecllon  shall  not  apply 
to  any  such  aojulning  city  that  has  not 
accepted  the  same  by  a  rote  of  a  major- 
ity of  the  legal  voters  at  the  annual  meet- 
ing for  the  ehnlee  of  muDlclpal  officers." 
It  Is  contended  by  the  petitioners  that.  In- 
asmuch as  there  Is  no  mention  ol  the  as- 
sessment of  betterments  in  this  section,  do 
authority  to  adopt  this  particular  mode 
of  taxation  is  conferred.  The  object  of 
the  BPCtlun  seems  to  be  to  apply  to  cities 
and  towns  adjoining  the  city  of  Boston 
the  same  provisions  In  regard  to  laying 
out  parks  in  connection  with  parks  laid 
out  In  Boston  ur  are  made  in  the  preced- 
ing sections  for  the  laying  out  of  parks  in 
that  city.  The  most  general  language  is 
used,  without  speciflcation  or  statement 
In  detail,  and  we  think  any  one  reading 
the  section,  without  attempting  aunlysis 
of  it,  would  say  at  once  that  the  purpose 
of  the  legislature  was  to  put  the  cities 
and  towns  referred  to  In  the  same  posi- 
tion. In  reference  to  laying  oat  adjacent 
parks,  as  Boston  Itself,  In  regard  to  those 
witliln  Its  own  bonndarles.  If  we  look 
at  the  section  more  critically.  In  connec- 
tion with  the  other  parts  of  the  chapter, 
we  reaeh  the  same  reanlt.  ■  In  the  first 
place,  park  eomraisslooers  chosen  In  one 


of  these  towns  have  poWen  almllar  to 

those  given  to  the  park  eommlssionera  of 
Boston,  **to  lay  out  and  Improve"  the 
parks  ref'^rred  to.  Now.  under  section  7, 
It  is  the  duty  of  the  park  commissioners 
of  Boston,  when  they  lay  out  a  park,  to 
determine  whether  benefits  have  been  re- 
ceived by  lacdowners,  and  wbether  bet- 
terments should  be  assessed.  The  per- 
formance of  this  duty  la  neeeasarily  ind- 
dent  to  laying  ont  a  park.  and.  In  a  bruad 
sen  He,  may  be  said  to  be  part  of  the  pro- 
ceedings of  laying  out  a  park.  Secondly, 
the  adjoining  city  or  town  has  similar 
rights,  aud  is  subject  to  similar  duties,  to 
those  given  to  and  Imposed  upon  the  city 
of  Boaton,  in  relation  to  incurring  debts, 
and  for  the  purpose  of  defraying  expenses 
Incurred  under  the  act.  They  therefore 
have  the  right  which  is  given  to  the  city 
of  Boston  under  section  12,  to  issue  bonds 
to  be  called  the*'PnbIlc  Park  Loan,"  and 
they  are  required,  In  such  a  case,  to  estab- 
lish a  sinking  fund  to  provide  fur  Its  pay- 
ment, and  to  pay  into  the  fund  all  sums 
received  for  bettermenta  until  the  fund  Is 
sufficiently  large  to  meet  the  Indebtedness 
wbeD  It  becomes  due.  Here  Is  a  plain  Im- 
plication that  the  powers  of  the  park  com- 
missioners, and  the  rights  and  dutlea  of 
the  town,  are  the  same  In  regard  to  the 
assessment  of  betterments  as  those  ot 
the  park  commlsalnners  and  of  the  city 
when  parks  are  laid  out  In  Boston.  We 
are  of  opinion  that  the  statute  gives  the 
respondent  authority  to  assena  better- 
ments received  from  the  laying  out  of  this 
park. 

The  remaining  question  Is  whether  the 
asseHsment  Is  void  because  It  includes  ex 
penites  Incurred  for  the  sanitary  luiprovo- 
mentoftbenelghborhnod.  ThepetltlODen 
coDtenil  that  tbeactlonof  thetowDlD  rala- 
log  money  to  defray  theexpensesot  laying 
out  and  Improving  the  park  since  the 
passage  of  the  statute  of  18S9,  c.  100,  has 
bean  under  and  In  accordance  with  this 
statute,  and  that,  tbererore,  part  of  the 
muoey  has  been  spent  for  sanitary  pur* 
poses,  and  not  for  the  purpose  of  procur- 
ing a  park,  as  contemplated  by  tav  sta^ 
ute  of  1876,  c.  185.  But  the  respondents, 
in  their  answer,  aver  "that  the  park  way 
was  not  constructed  by  them  with  ruleiv 
euce  to  the  sanitary  Improvement  of  Mud- 
dy river,  but  purely  and  simply  as  a  park 
in  connection  with  a  park  laid  out  by  the 
city  of  Boston,"  etc.,  although  they  at 
the  same  time  admit  that  the  currying 
out  of  the  contemplated  "improvement 
has  relieved  the  district  In  which  said  park 
was  to  be  constructed  from  pnsHible  fu- 
ture sanitary  troubles."  The  petitioners 
admit  the  truth  of  these  averments.  We 
are  of  opinion  that  the  actlun  ot  the  park 
cominlBsioncrs,  as  set  forth  in  their  answer, 
was  wlcliin  the  authority  of  the  atatute  of 
1875,  C.185,  and  that  a  merelnddeatal  san- 
itary benefit,  to  be  derivsd  from  the  con- 
struction of  the  park,  although  referred 
to  In  tlie  statute  0(1889,  c.  19C,  does  not 
change  the  character  of  their  proceedings. 
When  the  original  authority  to  lay  out 
and  construct  parks  was  given  by  the 
legislature.  It  was  contemplated  that  a 
variety  ot  incidental  beneflta  might  result 
from  work  done  inder  the  atatute ;  and 
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the  Improvement  of  tbe  sanitary  condi- 
tion ot  the  land  Included  In  a  park,  and  ot 
other  land  In  the  vicinity,  would  not  be 
an  unnataral  or  Improbable  incident.  In 
many  caaee,  and  would  nut  render  tbe 
work  done  any  leas  a  legitimate  work 
under  tbe  authority  originally  ^Iven.  We 
find  nothing  In  tbe  caae  which  reqntrea  na 
to  iBsue  a  writ  of  certiorari. 
Petition  denied. 


Om  MuK.  186) 

DTJDLBT  r.  SANBORM  et  al 

(Snpreme  Jadlciol  Gonrt  of  Maasachnaetti. 
Middlesex.   Mar  Id.  188a) 

BXBCUTOBS  AKD  ADHlNtSTttATOBS-LUBIUTT — 

ACCODNTINO. 

1.  An  administratrix  sold  at  auction  10 
■hares  of  corporate  stock,  and  an  fSOO  mort- 
gage on  land  In  another  state,  and  k^t  for  her 
own  use  10  shares  of  the  same  stock,  and  an- 
other 9800  mortgage,  similar  to  the  other,  and 
gnarantled  by  ue  same  investment  company. 
The  distributees  elected  to  hold  her  liable  for 
the  value  of  the  stock  and  mortsages  in  money. 
Eeld  that,  in  estimating  her  liability,  all  tne 
stock  and  both  mortniges  should  be  valned  at 
the  rate  for  which  they  were  sold,  thoogb  this 
was  less  than  tbrir  appraised  value. 

2.  Where  an  adinfnistratrix  has  obtained 
leave  to  spend  (600  for  erecting  a  monument 
to  her  intestate  "in  the  burial  lot  of  said  in- 
testate," and  then  moves  his  body  to  another 
lot,  boofl^t  with  her  own  money,  and  puts  up 
the  monnment  there.  It  Is  proper  to  allow  her 
for  the  expense  of  snch  monnment,  since  Pnb. 
St.  e.  144,  i  6.  aathorlcing  an  allowance  for 
that  purpose,  does  not  confine  the  court  to  the 
case  of  a  monument  on  a  lot  bought  with  the 
intestate's  money. 

3.  The  expense  of  legal  services  incurred 
in  obtaining  leave  to  erect  such  monument  may 
properl;  be  allowed  to  tbe  administratrix  in 
ner  account,  and  so  may  Ae  rent  of  a  box  in  a 
safety-depoirit  vault. 

Appeal  from  probate  court,  Middleeex 
county. 

Accoontins  of  Alice  M.  Dnrtley,  adminia- 
tiatrlx  of  Albion  J.  Dudley,  deceased. 
From  the  JudKmeat  of  the  prouate  court, 
Jolta  A.  Sanborn  and  othera  appeal. 

J.  J.  Plekmao.  for  appellanta.  O.  W. 
Poore,  for  appellee. 

HOLMES,  J.  This  fa  an  appeal  by  all 
partlea  interested  from  a  decree  of  the 
probate  court  upon  tbe  llrst  and  final  ac- 
count of  tbe  administratrix  of  the  estate 
of  Albion  J.  Dudley.  Tbe  main  questions 
are  whether  tbe  administratrix  shall  be 
allowed  an  item  of  9(MHI  charged  as  a  loss 
on  20  shares  of  the  Belvldere  Woolen  Com- 
pany.and  onnof  91>400cbargeda8a  loeson 
two  9800  mortgages  of  tbeEausas  Korra 
Loan  &  Trust  Company.  Tbe  facta.  In 
brief,  aa  found  by  tbe  master,  are  aa  fol- 
Iowr:  The  administratrix  Is  tbe  widow  of 
tbe  deceased,  and  is  entitled  to  one-balf  of 
bis  personal  estate.  8be  desired  to  take 
one-half  of  certain  stocks  and  bonds  be- 
longing to  tbe  estate  In  specie,  including 
those  above  mentioned.  Tbe  distributees 
refused  to  assent.  Thereupon  sbe  sold  10 
of  tbe  20  ebaree  and  1  of  the  mortgages  at 
pobllc  auction,  after  proper  advertise- 
ment,  for  a  pifee  whlcb  was  fair,  bat  be- 
low ttae  appraised  valnft;  bongbt  them  In 


herself;  took  the  other  lOsbares  and  tbo 
other  mortgage  as  her  own ;  charged  her- 
self with  them  at  the  auction  prices;  and 
now  asks  to  be  allowed  the  dttferencea 
between  these  prices  and  tbe  appraised 
values,  which  are  tbe  losses  In  question. 
At  a  later  date  the  distributees  elected, 
In  writing,  to  hold  the  administratrix  lla> 
ble  for  tbe  value  of  the  stock  and  bonds  In 
money. 

We  are  relleTed  from  considering  what 
otherwise  would  have  been  the  rights  ol 
tbe  widow  and  tbe  admlalstratrix  by  tbe 
election  Just  mentioned.  Uee  Marvel  v. 
Babbitt,  143  Mass.  228,  9  N.  E.  Rep.  566; 
Pierre  v.  Gould,  148  Mass.  234,  2SS,  9  N. 
E.  Rep.  668;  Bank  v.  Walte,  150  Mass. 
284,  285,  22  V.  E.  Rep.  915:  Reed's  Estate, 
82  Pa.  St.  428.  There  la  no  doubt  that  the 
Interested  parties  eoold  confirm  tbe  sale. 
Litchfield  V.  Cudworth.  15  Pick.  23,  81; 
Yeackel  r.  Litchfield,  13  Allen,  417,  419. 
Their  election,  once  siKnIfled,  was  final. 
Raphael  v.  Relnsteln.  154  Mass.  178, 179.  28 
N.  E.  Rep.  141.  Therdore  the  trnnsac- 
tlons  in  question  must  be  taken  to  have 
been  legal.  Tbe  only  question  is  boW  tbe 
valne  of  the  stocks  and  bonds  Is  to  be 
fixed.  Tbe  distributees  claim  the  right  to 
charge  ttae  administratrix  with  tbe  ap- 
praised value,  where,  as  in  tbe  Items 
mentioned,  that  was  greater  than  the 
auction  price.  Bnt  we  eee  no  reason  for 
sucb  a  claim.  She  Is  to  be  charged  with 
the  actual  value  ot  tbe  property  at  tbe 
tfane  when  sbe  took  It.  The  apprnlse- 
ment  Is  not  conclusive  as  to  that.  Pub. 
St.  c.  144.  §  8:  Mead  v.  Bylugton,  10  Vt. 
116, 121.  A  lair  auction  sale  is  better  evi- 
dence. As  to  tbe  10  shares  of  the  Belvi- 
dere  Woolen  Company,  actually  sold,  we 
think  that  ttaers  can  be  no  qneation.  As 
to  the  10  kept.  It  is  suggested  that,  If  sold, 
they  might  have  brought  a  different  price. 
But,  according  to  common  experience, 
when  equal  small  lots  of  tbe  same  stock 
arc  sold  at  the  same  time,  the  variations 
are  not  likely  to  be  large,  and  we  see  no 
sufficient  reason  lor  not  accepting  the  sale 
as  a  criterion. 

Aa  to  ttae  mortgagee,  the  report  Is  nut 
ao  fnll  as  we  could  wish.  But  we  under- 
stand that  they  both  were  Issued,  or  at 
least  were  guarantied,  by  the  Kansas 
Farm  Loan  &  Trust  Company.  If  they 
were  bonds  Issued  by  tbe  company,  se- 
cured by  tbe  same  mortgage,  of  coarse 
their  values  were  equal.  It  tbey  were 
private  notea,  serored  by  different  parcels 
of  land,  and  guarantied  by  the  company, 
theoretically,  they  might  have  very  diner- 
ent  values.  But  they  were  for  small 
Hnms,  and  the  public  here  would  not  be 
likely  to  Inquire  into  the  details  of  the 
real  estate  mortgaged,  or  to  go  beyond 
the  general  repntation  of  the  company 
wtaleb  took  ttae  mortgages  in  the  first  in- 
stance. Practically,  tbe  standing  of  tbe 
mortgages  In  a  Massachusetts  market 
would  be  determined  by  the  utandtng  of 
the  company  which  guarantied  tbem.  If. 
when  the  single  Justice  comes  to  consider 
tbe  decree  to  be  framed  he  shall  see  rea- 
son to  suppose  that  the  master's  report 
ought  to  be  recommitted  on  tbis  qnee> 
tton.  he  will  order  It  to  be;  bat,  as  we  un< 
deratand  ttae  taatSi  we  are  of  oplaloa  that 
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tbe  two  mortsagM  properly  may  b«  as- 
turned  to  be  ol  equal  value.  Oa  the  same 
DDderetandlag,  we  regard  the  eale  as  a 
Bufflcleot  test  of  tbe  value.  The  maeter 
finds  tbat  the  one  sold  probably  was 
worth  no  more  than  It  (etched,  aad  Is  Dot 
tatisfled  that  the  other  waa  worth  more 
than  tbe  ram  at  wblcb  It  was  reckoned  In 
tbe  aecouDt. 

The  principles  which  we  have  laid  down 
dispose  of  the  Items  of  this  class.  The  ad- 
ministratrix hae  cbar^ed  herselt  wUb  in- 
terest on  the  price  of  the  atocks  and 
bonds  taken  by  her,  from  the  time  of  tbe 
taking.  Of  coarse,  she  is  entitled  to  keep 
tbe  dividends  paid  since  that  time. 

Tbe  only  other  Item  in  questlun,  of  any 
alse,  is  a  cbar^  of  |t60u  for  erecting  a 
monnment  to  the  deceased.  Tbe  admlnis* 
trfltrlx  had  obtulned  leave  to  spend  that 
sum  for  the  erpctlun  of  a  mouutavut,  etc., 
"In  tbe  burial  lot  of  said  Intestate."  but 
afterwards,  preferring  tbat  he  should  tie 
burled  elsewhere,  bouKbt  another  lot, 
with  her  own  money,  moved  her  bus- 
band's  body,  and  pat  up  the  nionument 
there.  The  master  finds  that  the  sum 
should  be  allowed.  Tbe  fact  tbat  the  ex- 
penditure Is  not  within  the  terms  of  the 
decree  Is  not  conclaslve  against  It,  bat 
■Imply  leaves  on  the  adiulnlstratriz  the 
borden  of  Justifying  It  when  she  renders 
her  account.  May  v.  Skinner,  149  Mass. 
875,  21  N.  E.  Rep.  870.  Uee  Sweeney  v. 
Mnldoon,  139  Mass.  804,  80«.  807.  81  N.  £. 
Bep.  720.  The  statute  authorising  an  al- 
lowance for  that  pnrpuse  la  not  to  be  con- 
strued as  cooUnlDg  tbe  court  to  the  case 
of  a  monument  on  a  lot  bouKht  with  the 
Intestate's  money.  Pab.  St.  c.  144,  {  ft. 
We  MB  no  raasoo  to  disturb  the  decree  ol 
the  single  Justice,  afKrmlng  tbat  of  the 
probate  court,  so  far  as  It  allows  this 
Item,  or  so  far  as  It  allows  a  charge  for 
legal  services  In  obtaining  the  leave  men- 
tioned from  the  probate  court,  or  for  pre- 
paring the  lot. 

Tbe  charge  of  90.76  for  the  rent  of  a  box 
In  B  safety-deposit  vault  seems  to  us 
proper,  under  the  circa mstances  of  tbis 
case.  Nothing  else  .calls  for  particular 
remark.  We  are  of  opinion  that  the  ac- 
count should  be  allowed,  subject  to  a 
slight  correction  made  by  the  master,  and 
not  excepted  to,  except  as  to  the  charge 
ol  tbe  administratrix.  Her  administra- 
tion has  been  beneficial  to  the  estate,  but 
we  see  no  sufficient  reason  for  not  tallow- 
ing the  master's  report,  which  agrees  with 
the  flndlng  ul  tbe  judge  of  probate. 

DMsree  accordingly. 


(159  Hbsb.  172) 

MOORS  et  al.  v.  WASHBURN. 
(Sapreme  Judicial   Court   of  MaMachasetts. 
SaCToIk.  May,  18B3.) 

Plsdgb— RioBTs  OF  Pledobk  —  Bbtibw  OS  Ap- 
rsiL— Objection  not  Raisbd  Bblow— Waitbe. 
1.  Whwe  defendant  wag  adriaed  by  plnin- 
tlB  tbat  he  bad  a  claim  on  a  fund  Id  defend- 
ant's hands  which  waa  the  proceeds  of  an  ac- 
tion of  tror«r  for  cwtain  wool  pledged  to  plain- 
tiff as  security  ft>r  a  loan,  he  was  not  jnstified 
In  paying  over  a  portion  of  that  fond  to  the  eeo- 
Kai  owner,  dioDOi  plaintiff  failed  to  ^ve  aim 
a  statenmtt  «f  the  aowunt  of  Us  elahn  when 


requested;  and  In  a  proceeding  by  plaintiff  to 
recover  each  fund,  or  so  much  tnercof  as  mi^t 
be  dne  him,  defendant  was  not  entitled  to  an 
allowance  for  snch  payment. 

Z  Phiintiff  was  entitled  to  Interest  on  tbe 
fund  In  defendant's  hands  from  the  time  de- 
fendant rectived  it,  there  beinK  nothing  to 
show  that  he  k^t  tbe  fund  Ideotified  as  a  ae^ 
arate  trust  fund,  or  that  he  had  not  the  ase  ot 
the  money. 

3.  Plaintiff  not  having  appealed  from  the 
decree  In  such  action,  the  objection  by  him  that 
the  greater  number  of  items  allowed  defendant 
should  not  have  beoi  deducted  from  the  fund 
Is  not  permlsdblsk 

Appeal  from  superior  eonrt,  Suffolk 
county;  Justin  Dewey.  Jndge. 

Bill  by  J.  B.  Moors  A  Co.  against  C.  £. 
Washhurn  to  recover  a  fund  In  defendant's 
hands  arising  from  an  action  of  trover  for 
certain  wool  plpd;red  to  plaintiffs  to  se- 
cure a  loan.  Decree  fur  plaintiffs.  D»> 
feudant  appealH.  Aftlnned. 

C.  E.  Washburn,  In  pro.  per.  H.  I_ 
Harrllng,  lor  appellees, 

HOLMES,  J.  This  case  was  origlnnllj 
an  action  at  law,  and  afterwards  was 
amended  Into  a  bill  In  equity,  to  estabilsb 
tbe  plaintiff's  rights  In  and  to  recover  a 
fund  of  9750,  or  tbat  part  of  It  to  which  be 
might  be  entitled.  The  fond  is  tbe  pro- 
ceeds of  an  action  of  trover  for  certain 
wool  brought  by  a  warehouseman. (Pratt 
V.  Leather  Co.,  184  .Uass.  300,)  and  is  In  tbe 
hands  of  tbe  defendant,  Wastabum,  as  at- 
torney. The  plaintiff  claims  noder  a 
blanket  pledge  or  mortgage  of  tbe  wool, 
madfl  tu  secure  all  IndRbtedness  of  Moore, 
the  general  owner.  Tbe  case  has  beeo  be- 
fore this  coart  on  a  former  occasion,  and 
It  Is  settled  by  the  decision  then  made  that 
whatever  portion  of  the  money  does  notbe- 
long  to  the  defendant,  Washburn,  belongs 
to  the  plaintiff.  147  Mass.  344.  17  N.  E. 
Uep.  8S4.  After  tbat  decision  a  decree 
was  made  upon  tbe  same  report  wblcb 
was  passed  upon  by  as,  charging  the  de- 
fendant, Washburn,  wltb9334.1&and  costs. 
He  appeals. 

We  presume  that  the  amount  of  tba  de- 
cree was  reached  In  tbe  following  way: 
The  sum  of  $575.  being  the  amount  of  tbe 
defendant's  charges  for  expenses,  sGrvteea, 
etc.,  84  found  in  the  report,  was  deducted 
from  tbe  principal  som,  leaving  f  17&.  Oa 
tbelast-named  sum  Interest  wss  computed 
from  tbe  date  of  tbe  writ,  November  S&, 
1884,  to  the  date  of  the  decree,  July  15, 
1890.  being  5  years,  7  months,  and  30  days. 
This  would  be  .338W,  which,  neglecting  tbe 
fraction,  would  give  $59.16.  That  snm, 
added  to  the  principal,  gives  tbe  amount 
of  the  decrop.  The  defendant  was  not  al- 
lowed for  a  payment  of  $93  made  iQ  July, 
1B83.  to  Moore,  the  general  owner.  Tbls 
was  the  only  sum  not  allowed  to  wtalcb 
tbe  report  disclosed  any  claim  uu  tbe  part 
of  Washburn. 

When  tbls  sum  was  paid,  tbe  plalntlO 
had  the  same  right  that  he  has  now,  as 
against  Moore.  Washburn  bad  notice 
tbat  tbe  plaintiff  made  a  dalm  as  pledgee, 
and  did  not  know  tbe  nmonnt  of  blsclaln. 
He  was  not  aware  that  It  extended  tte> 

Sond  a  specific  loan,  which  In  fact  had 
een  paid;  but  he  knew  tbat  tbe  plalntll 
still  made  a  claim  >  He  bad  made  mwmnl 
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reqaests  to  the  plnlntlff  for  a  atatement  of 
fais  accuaot,  bat  had  not  received  It.  Un- 
6«r  Ibeee  clrcunistaiicea,  the  coartareof 
opinloa  that  he  paid  the  $99  at  his  peril, 
end  that  this  payment  properly  was  aisal- 
lowed.  The  defendant  argraee  that  be  Is 
entitled  to  farther  allowances,  bat  thereto 
no  Bofficient  foundation  for  them  In  the 
report,  and  It  la  now  too  late  to  ko  be- 
yund  the  facte  there  stated.  The  parties 
were  content  to  hare  a  decree  framed  on 
those  facts,  and.  If  the  defendant  got  all 
to  which  the  report  entitled  bim,  he  has 
no  Kruand  of  complaint.  We  see  no  rea- 
eon  fur  denying  the  plaintiff  Interest  from 
tbe  date  of  the  writ  and  coats.  There  Is 
nothing;  to  show  that  Washbarn  kept  this 
fnnd  Identified  as  a  separate  trust  fnnd, 
or  that  he  has  not  had  the  use  of  the 
money  beloDglnff  to  the  plaintiff.  By  his 
answer  be  denied  tbe  plaintiff's  right  to 
any  part  of  tbe  sum.  Farthermore,  when 
«  decree  la  afflrmed  on  appeal,  usaally  we 
should  not  disturb  the  discretion  of  the 
-court  of  first  Instance  as  to  costs.  Tbe 
MagKle  J.  Smith,  128  C.  8.  S49, 366,  8  finp. 
Ct.  Rep.  169. 

The  plalntlir  argoea  tbat  the  greater 
nnmber  of  the  Itema  allowed  to  the  de- 
fendant  should  not  have  been  deducted 
-from  tbe  fund.  But  tbe  plaintiff  did  not 
appeal,  and  tbe  objection  Is  not  open. 
May  V.  Gates,  137  Maas.  389.  The  allow- 
ance seems  to  have  accomplished  substan- 
tial Jnstice,  as  the  snita  In  which  the  aerv- 
ieea  were  rendered  reaUy  were  for  the 
benefit  of  the  plaintiff,  and  It  wonld  seem 
from  the  report  tbat  it  waa  onderatood 
between  the  parties  that  the  ezpenaea  of 
tbe  litigation  should  be  dednctod  before 
any  payment  to  tbe  plaintiff. 

Dmree  affirmed. 


Iia  Hub.  124) 

FLETCHEB  t.  STBDMAN  et  al. 
■(Sniweme  Jodtcial  Ooart  of  Maasacbiuetts. 
MiddlMax.  Blar  18,  1808.) 
LnUf  TOR  MATKBtAU — Purobasb  bt  Owksr  ot 

PSEHIBBS — NOTICB. 

Where  an  owner  of  propertr  ordered  ma* 
tflrials  in  behalf  of  a  firm  of  which  he  was  a 
oraiiber,  he  was  a  purchaser  thereof,  within 
the  exeeptioD  of  Pub.  St.  c.  191,  |  S,  reQoirinic 
notice  in  writing  of  an  intention  to  claim  a  lien 
to  be  given  the  owner  of  the  pvopnty  *if  such 
owner  is  not  the  porchastt.** 

Appeal  from  anperior  court,  Ulddlewx 

conncy. 

Petition  by  SUas  W.  Fletcher  against 
Oeoi^e  B.  Stedmau  and  another  to  en- 
force a  lien.  Heard  on  agreed  facts.  Judg- 
ment for  petitioner.  Defendants  appeal. 
Affirmed. 

C.  8.  Lllley  and  Q.  W.  Poore,  for  appel- 
lant. N.  D.Prattand  E.  B.  Qolnn,for  re- 
spondent. 

HOLMES,  J.  This  fa  a  petition  to  en- 
force a  hen,  under  Pub.  St.  c.  191.  The  on- 
ly ground  on  which  tbe  petitioner's  right 
u  denied  la  tbat  befblled  to  xlve  notice  in 
writing  to  the  owner  of  the  property 
tbat  be  intended  to  claim  anch  lien,  as 
required  by  section  8,**^  sneh  owner  is  not 
the  purchaser  of  tbe  mat«1aL  "  The  own- 


er of  the  property  ordered  the  material 
in  person,  on  l>ehalf  of  a  firm  of  which 
he  was  one  of  the  two  members.  He  was 
one  of  Che  two  Joint  purchasers  In  the 
technical  senae  of  those  who  acquired  the 
title  to  the  materlalB  before  they  were  an- 
nexed to  tbe  land,  and  who  became  liable 
for  tbe  price.  He  waa  tbe  only  one  who 
coudacted  the  transaction.  He  had  the 
actual  knowledge  wbleh  it  is  said  to  be 
the  object  of  this  provision  chat  he  shall 
hare.  Whltford  r.  Newell,  2  Allen,424, 426. 
We  have  no  doubt  that  he  was  a  purchas- 
er of  tbe  materials  within  the  exception 
of  aectlon  S.  See  Smith  v.  Johnson,  2 
MacArtbur,  481;  Van  Court  v.  Bnahnell, 
21  III.  624:  Boach  v.  Chapin,  27  111.  194; 
Mellor  V.  Valentine,  3  Colo.  256. 
JndKment  lor  iwtitioner. 


(la  Mau.  164) 
BVANS  T.  WALL  et  al. 

(Supreme  Jndlsial  Court  of  Masaachasetts. 
Suffolk.  May  19.  1893.) 

Wills—  Construction  —  TausTS  —  Liabiutt  or 
ITdhd  roH  DEKTd  or  BBMsricuBT— Pabtjbs. 

1.  A  will  gaye  moncr  to  a  trustee  to  hold 
"Yor  the  fotlowins  uses,  purposes,  and  objects, 
and  none  other  wnataoever,"  and  then  provided 
that  he  should  pay  over  the  Income  as  received 
by  him  to  testator's  dau^ter  8.  dming  her 
life,  without  in  terms  Investing  the  trustee 
with  any  discretion  la  such  paymoits;  and 
then  anuiorized  tUm  to  pay  her  any  part  of 
the  principal  when  be  should  regard  It  expedi- 
«it  Tbe  will  was  carefulty  drawn,  and  othw 
provisions,  in  which  discretion  was  given  tiie 
trustee  in  payimr  income  to  benefidanes,  w^e 
In  apt  terms.  Had,  tliat  tlie  trustee  has  no  dis- 
cretion in  paying  the  income  of  the  fund  to  S., 
but  it  IB  payable  to  her  abaolntely,  and  there- 
fore her  receiver  In  insolvency  is  entitled  to 
receive  It. 

2.  A  will  gave  a  fund  to  a  trustee  to  hold, 
and  to  par  the  Income  to  testator's  daughter 
S.  during  her  life,  authorizing  him  also  to  pay 
her  any  part  of  the  jffhicipal  wbm  he  should 
regard  it  expedi«it,  and  iNrovided  that  if  at 
her  death  any  part  of  the  principal  shonld  re- 
nutin  unexpended  it  shonld  be  iMud  cua  to  her 
cliildren.  add,  tb&t  the  children  were  not  nec- 
essary parties  to  a  salt  by  the  receiver  In  in- 
solvency of  S.,  to  reach  her  interest  in  the  trust 
fund. 

3.  A  defect  of  parties  defendant,  where 
the  omitted  parties  are  not  necessary  in  order 
that  a  decree  may  he  reudered.  is  waived  where 
objection  is  not  taken  In  the  tnal  court. 

Appeal  from  superior  court,  Suffolk 

county. 

Bill  by  Brice  S.  Evans,  as  assignee  Id  In- 
solvency of  Sarah  E.  Balcom,  against 
George  F.  Wall  and  Sarah  E.  Balcom,  to 
reach  the  income  of  a  trust  fund  given  by 
thewlll  of  JaroesH. Wall.deceased.  There 
was  a  decree  for  complainant,  and  defend- 
ants appeal.  Affirmed. 

The  proTlslon  of  the  will  by  whkta  ths 
trust  was  created  was  as  follows: 

"Itemfonrteeenth.  I  give  and  bequeath 
unto  George  F.  Wall,  of  the  city  of  Worces- 
ter, aforesaid,  the  sum  of  five  thousand  dol- 
lars, to  have  end  to  hold  tbe  name  to  him 
and  Ills  legal  representatives.  In  trust, 
however,  for  the  following  ases,  purposes, 
and  objects,  and  none  other  whatsoever, 
to  wit:  (1)  The  same  to  hold,  manage, 
invest,  and  reinvest  from  time  to  time,  In 
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such  way  and  manner  aa  be.  In  tlie  exor- 
cise of  a  sound  dUcretloQ,  sball  deem  wise 
and  prudent,  always  baring  regard  to 
Buch  securities  aa  shall  yield  the  largest 
amount  of  lucome  ronsistenl  with  unques- 
tioned safety  to  the  principal.  (2)  The 
Income  thereof,  aa  It  shall  become  due  and 
payable,  and  be  received  by  him.  to  pay 
over  to  my  daughter  Sarah  Kllzabetb  Bal- 
com,  formerly  the  wife  of  Sumner  W.  Bnl- 
com,  fur  and  during  her  life.  (;i)  In  addi- 
tion to  Bald  Income,  said  trustee  or  his 
Buccetwor  la  hereby  authorized  to  pay  over 
any  part  of  ttae  principal  eum  at  any  time 
to  the  aald  Sarah  ElUubetb  Balcotn, 
when  be  shall  regard  such  payment  wise 
and  expedient,  and  demanded  by  tbeneeda 
and  neceusItleH  of  the  benedclnry.  (4)  If 
at  the  decease  of  the  said  Sarah  EliEabeth 
Balcora  any  part  of  said  principal  ahall 
remain  unexpended  or  unpaid,  to  pay 
over  such  balance  to  the  children  of  the 
Bald  Sarah  Elisabeth  Balcom,  George  F. 
Wall,  and  Jamea  H.  Wall,  Jr.,  share  and 
abare  alike,  free  and  dlaciarged  of  this 
trust.** 

H.  B.  HlU  and  W.  Q.  Thompson,  for  ap- 
pellants. G.  R.  Fowler  and  John  Frenttsa. 
fur  appeDen, 

ALLEN,  J.  Thedtfendants  at  tbeargu- 
meotln  this coortcuntend  that  thuaewbo 
at  the  deceaae  uf  Mrs.  Balcom  will  he  en- 
titled to  the  principal  of  the  trust  fund,  or 
to  Ruch  part  thereof  as  shall  then  remain 
unexpended  orunpald. ought  to  have  been 
made  parties  to  the  bill.  This  objection 
was  not  taken  by  demurrer,  pl<w,  answer, 
qr  otherwlaeln  the  anperior  eunrt,  bat  la 
presented  for  the  flrat  time,  and,  bo  far  as 
appears,  without  previous  notice  to  the 
plaintiff,  lu  tbeargument  here.  Undersusb 
clrcumetaDcea,  the  objection  Is  entitled  to 
no  consideration,  nnless  it  appears  that  a 
decree  for  the  plaintlR  cannot  be  rendered 
without  Joining  new  parties.  Jewett  v. 
Tucker,  189  Mass.  669,  67S.  2  N.  E.  Rep.  680. 
It  la  obvlouB,  npOD  an  examination  of  the 
proTlslona  on  which  the  rigbtB  of  the 
possible  remainder-men  depend,  that  they 
have  no  Interest  which  is  entitled  to  be 
represented  In  court.  The  trustee  1b  "au- 
thorized to  pay  over  any  part  of  the  prin- 
cipal sum  at  any  time  to  the  Bald  Sarah 
Blliabetta  Balcom,  when  be  shall  regard 
such  payment  wise  and  expedient,  and 
demanded  by  the  needs  and  neceBBltles  of 
the  beneficiary."  If  the  trustee,  by  virtue 
of  tbiB  authority,  were  proposing  to  make 
a  payment  to  berfrom  the  principal,  he 
would  not  be  bound  to  consult  them,  nor 
would  they  have  any  right  to  be  beard  be- 
turn  blm,  or  to  ask  the  court  to  interpose 
and  regulate  or  control  such  payment. 
The  oulylntereatwblch  tbey  baveconalata 
In  the  power  ur  privilege  of  receiving  so 
much  of  the  principal  of  the  trust  fund  as 
at  her  decease  may  remain  unexpended  or 
unpaid.  Williams  v.  Bradley,  8  Allen,  279, 
281.  Such  poBBlble  Interrat  isaofflciently 
repreeented  by  the  trostxe,  who  has  every 
motlvetodetend  tbetmat  fund.  Jewett  v. 
Tucker,139Mass.566.2N.E.Rep.680;  Seara 
V.  Hardy.  120  Mhsb.  024;  Daobridge  v. 
Waablogton'sEx'ra.  2  Pet. 870, 877;  Story, 
Eq.  Fl.§  140. 


:EFOBTEB.yoL.84.  (Uub 

Upon  the  main  question  diacusaed, 
whetherthe  plain  tiff  la  entitled,  aa  assignee 
In  Insolvency,  to  tlie  Income  payable  under 
Item  14  of  the  will  to  Mm.  Balcom, It  la  oti- 
vlouB  that  be  Is  so  entitled  If  a  creditor  uf 
Mrs.  Balcom  could  maintain  a  bill  to 
reach  and  apply  such  lucome  Billlnga  v. 
Marsh.  153  Mass.  811.  26  N.  E.  Bep.  3000. 
The  general  rule  la  that  Income  may  be 
reached  by  a  creditor,  unless  there  is  some- 
thing in  the  language  of  the  instrument 
creating  the  trust  clearly  showing  an  in- 
tention to  the  contrary.  Seara  v.  Choate, 
146  Maps.  395.  »9S,  15  N.  E.  Rep.  786;  May- 
uard  V.  Cleaves,  149  Maas,  807,  SOS.  21  N.  E. 
Rep.376.  In  applying  tbla  rule  it  baa  beeu 
held  that,  when  one  is  entitled  to  the 
whole  income,  his  creditors  may  reach  It, 
even  though  it  la  mentioned  that  it  ia 
given  for  bis  support;  bat,  when  one  la 
entitled  merely  to  be nupported  out  of  a 
trust  fund,  the  value  of  hla  support  can- 
not be  reached.  Slattery  v.  Waaon.  151 
Maaa.  266.  23  N.  E.  Rep.  843;  Maynard  v. 
Cleaves,  149  Mass.  807,  21  N.  E.  Rep.  376; 
Baker  v.  Brown,  146  Mass.  369.  15  N.  E. 
Kep.  783. 

Looking  now  to  the  language  of  the  be- 
quest in  question,  (item  14,  cl.  2,)  the  pro- 
vision is  as  follows:  "The  locnme  thereof, 
aa  it  shall  become  due  and  payable,  and 
be  received  by  him,  to  pay  over  to  my 
daughter  Sarah  Elizabeth  Balcom,  fur  and 
during  her  life."  There  are  no  words  here 
authorizing  the  trustee,  In  his  discretion, 
to  withhold  any  portion  of  the  Income. 
The  next  clause  la  the  one  already  quoted, 
giving  to  him  a  certain  discretion  In  re- 
gard  to  the  payment  of  the  principal  to 
ber.  Tbla  sbuwa  an  Intention  on  the  part 
of  the  testator  that  ahe  ahonld  have  the 
whole  income  at  all  eventa,  with  an  au- 
thority in  the  trustee  as  to  further  pay- 
ments from  the  principal.  Therelsa  plain 
distinction  between  the  words  used  in  re- 
lation to  the  income  and  to  the  principal. 
The  will  was  obviously  drawn  with  great 
care,  and  the  testator.  In  a  later  Item,  ex- 
preaaly  declares  that  Its  provisions  have 
been  carefully  weighed  and  considered. 
The  change  in  the  terms  of  the  provialona 
in  reference  to  Income  and  principal  must, 
therefore,  be  deemed  to  have  algnlftcance. 
A  reference  to  other  parts  of  the  will  also 
shows  that  when  the  testator  wished  to 
confer  a  discretionary  power  upon  trus- 
tees he  carefully  expressed  such  intention. 
In  item  15.  in  bequeathing  to  the  same 
trustee  the  same  sum  of  9&<(H)0,  In  trust 
tor  the  benefit  of  another  daughter,  be 
says:  "The  Income  thereof,  as  It  shall  be- 
come due  and  payable  and  berecelveil  by 
him,  to  pay  over  to  my  daughter  Emma 
Isabella  Connell,  it,  In  the  exerciae  of  a 
wlae  dlBtiretlon,  It  ahall  aeem  to  him  prop- 
er to  do  so."  And.  Id  order  to  make  It 
more  clear,  he  adda  with  unnecessary  rep- 
etition in  respect  to  this  second  fund :  "It 
being  my  object  to  put  the  disposition  of 
this  trust  fund,  principal  and  Interest,  in 
the  bands  of  said  trustee,  to  be  used  for 
the  benefit  of  my  aald  daughter  Emma 
Isabella  OonneU.  at  his  dlBcretlun. "  He 
tbnB  made  a  clear  dlHtlnctlon  between 
tbls  fund  and  the  furmer  one.  In  item  IS 
the  testator  devised  therealdDeof  hlaaa- 
tate  Intrnat.for  the  benefit  ot  hla  fovrehlU 
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drvD,  the  Income  of  one-foorth  part  to  be 
paid  to  tbe  trustee  for  each  of  bla  two 
daaghtera.  In  respect  to  the  Income  re> 
celved  by  tbe  trustee  from  tblB  larser  trust 
fund  for  the  benetlt  ot  Mrs.  Balcom,  the 
provision  isasfollowH:  In  Item  20,  cl.  2: 
^Tbe  Income  arising  from  thelonrtb  part 
of  said  rtints, profits,  InaubS,  and  Income  so 
paid  to  him,  as  it  shall  become  due  and 
payable  and  be  received  by  him,  to  pay 
over  to  my  daughter  Sarah  Elizabeth  Bal- 
com, for  and  during  her  life,  at  his  dlsere- 
tiou."  The  insertion  olthe  words  "at  his 
discretion  "  in  this  clause,  and  theomisslon 
<tt  them  tn  the  former claase relating  to 
her  iocomo  from  tbe  other  fnnd,  farnlsh 
strong  evidence  that  the  testator's  Inten- 
tion was  different  In  respect  to  them.  In 
item  el.  2,  a  similar  discretion  Is  given 
to  the  trustee  In  reference  to  the  payment 
of  the  Income  received  by  him  from  the 
larger  trust  fund  for  the  benefit  of  the 
otber  daughter,  Mrs.  Connell.  Some  con- 
flrmation  of  the  view  that,  when  the  tes- 
tator wished  to  vest  in  a  trustee  a  dis- 
cretion as  to  the  payment  of  income,  be 
henw  bow  to  express  that  Intention  clear- 
ly»  and  that  In  some  instances  he  wished 
to  give  such  discretion  and  in  others  not, 
may  t>e  found  In  item  9,  respecting  the  pay- 
ment of  Income  to  his  brother;  and  Inltem 
36,  respecting  the  payment  of  income'  to 
two  children  of  Mrs.  Connell;  and  Inltem 
17,  retipectlng  the  payment  of  Income  to 
his  widow.  The  words  In  the  will  which 
are  chiefly  relied  on  by  the  defendantR  as 
showing  an  Intention  to  exeiupt  tbe  In- 
come going  to  Mrs.  Balcom  from  liability 
for  her  debts  are  tbe  following:  The  be- 
quest of  tbe  trust  fund  of  $6,000  Is  said  to 
be  "for  tbe  following  uses,  parposes,  and 
objee^,  and  none  other  whatsoever, " 
Then  follow  the  clauses  providing  for  the 
trustee's  duties,  and  for  tbe  payment  of 
income  and  principal,  the  latter  of  which 
beve  been  already  quoted.  These  words, 
la  our  opinion,  do  not  qnallfy  or  explain 
the  provision  tbat  the  Income  is  to  be 

gayable  to  Mrs.  Balcom.  When  paid  to 
er,  she  may  nse  It  ns  she  pleases.  The 
other  words  are  those  authorizing  the 
trustee  to  pay  over  to  her  any  part  of  the 
principal  sum  "at  any  time  when  be  shall 
regard  suf^b  payment  wise  and  expedient 
and  demanded  by  tbe  needs  and  DccessUles 
of  the  beneflclary."  It  is  urged  that  a  dis- 
cretionary power  is  thus  given  to  destroy 
the  principal  of  the  trust  fund  by  paying 
It  over  to  her,  and  that  this  involves  a 
discretion  also  on  his  part  In  relation  to 
the  iucome.  Even  If  it  be  true  that  under 
this  pnivlsiun  the  trustee  may  pursue  such 
a  course  that  there  will  no  longer  be  any 
income  from  the  trust  fand.  because  the 
trust  fund  Itself  will  have  ceased  to  exist, 
and  that  the  plaintiff  may  in  this  manner 
lose  all  claim,  (a  question  which  we  do 
not  enter  upon,  as  It  Is  not  before  us  tor 
determination,)  It  certainly  Is  the  duty  of 
the  trustee  to  pay  over  the  Income  as  long 
AH  there  Is  any.  There  is  nothing  in  the 
lanauage  ot  ttie  provision  wblcfa  at  all 
looks  to  any  curtailment  of  his  duty  Id 
that  respect.  Whatever  Income  has  been 
received  In  the  past,  or  may  be  received  in 
tbe  futare,  is  by  the  terms  of  tbe  will 
payable  atmolately  to  Mrs.  Balcom,  and* 


being  thus  payable  absolutely,  it  Is  sub- 
ject to  be  reached  by  creditors  and  by  the 
plaintiff  as  asslitnee  In  insolvency. 
Decree  affirmed. 


(159  Masfl.  70) 
MOODY  V.  HAMILTON  MANUFQ  00. 

(Supreme  Judicial  Court  of  MasBschusetts. 
Middlesex.  May  17»  188a) 

IlTJDBT  TO  SbHVANT— NSGLIOBKCB  Or  SUPERIOR 

Sbrvast— Liability  of  Mastbk. 
▲  master  is  not  liable  for  injuries  re> 
eelved  tj  a  servant  working  as  a  yard  man 
because  a  yard  master,  esercislnff  control  over 
blm,  D^ligentlj^  gave  orders,  where  no  negli- 
gence is  shown  in  the  selection  of  the  overseer; 
the  rule  in  Massachusetts  bting  that  a  mas- 
ter is  not  liable  to  one  servant  for  tbe  negli- 
gence of  another,  notwithstandiDg  that  the  lat- 
ter is  a  superior  servant,  and  has  control  over 
the  other. 

Exceptions  from  superior  courts  Middle- 
sex county;  John  Hopkins,  Judge. 

Action  by  Augustas  H.  Moody  against 
tbe  Hamilton  Manufacturing  Company 
to  recover  dameiges  tor  personal  injurtes. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  excepts.  Excepttona  overruled. 

AmouK  other  evidence  was  the  testimo- 
ny ot  plaintiff  and  two  other  witnesses 
that  plaintiff  was  at  work  tor  defendant 
in  its  yard,  as  a  yard  band,  and  worked 
In  the  coal  shed,  as  a  third  hand ;  that  he 
was  subject  to  the  direction  of  one  Gar- 
ner, who  was  defendant's  yard  master* 
overseer,  or  boss;  that  on  the  day  of  the 
injuries  received  by  plaintlfi  the  latter 
was  at  work  tn  the  coal  abed,  when  he 
WHS  called  out  to  a  wagon  on  which  was 
a  load  of  carboys  filled  with  vitriol  or  sul- 
phuric acid,  and  that  he  was  directed  by 
said  Oaruer  to  remove  one  of  tbe  carboya 
from  tbe  wagon,  and  in  doing  no  the  vlt. 
rlol  was  spilled  over  him,  and  destroyed 
bis  eyesight,  and  he  was  otherwise  In- 
jured ;  that  he  did  not  know  that  the  car- 
boy, which  was  Inside  a  box,  was  broken, 
or  that  Its  contents  were  liable  to  be 
spilled  over  him;  that  he  had  tograb  bold 
of  It  in  an  Instant,  and  everything  was 
done  in  a  hurry;  that  the  defendant,  or 
nobody  else,  gave  him  any  warning  about 
this  carboy  baring  been  broken,  and  that 
he  did  not  know  It  was  brolcen;  tbat  he 
never  worked,  taking  oH  carboys  of  vit- 
riol, before;  and  that  tbe  carboy  at  this 
time  looked  all  right  to  him  when  be  went 
to  take  It  off. 

P.  J.  Hoar,  for  plaintiff.  G.  F  Richard- 
son, G.  R.  Richardson,  and  D.  M.  Richard- 
son, for  defendant. 

LATHROP,  J.  There  Is  no  evidence  in 
this  case  of  any  negligence  on  tbe  part  of 
the  defendant  In  respect  to  Its  selection  ot 
a  competent  overseer  and  competent  serv- 
ants. So  far  as  the  evidence  shows  nei«l<- 
gence  on  the  part  of  any  one,  It  Is  on  the 
part  ot  one  Garner,  who  was  the  defend- 
ant's yard  master,  and  who  exercised  au- 
thority over  tbe  plaintiff,  who  was  a  yard 
man.  While  there  Is  a  conflict  of  author- 
ity in  this  country  on  tbe  subject,  the  rule 
is  well  established  In  this  commonwealth 
tbat  tbe  fact  tbat  one  servant  liae  eontrol 
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orer  anotber  1b  Immaterial,  and  that  a 
master  1b  not  re8ponsible,'atcoromoD  lav, 
lur  the  negligence  of  a  supeilor  serrant, 
even  In  giving  ordere  whereby  Injury  Is 
anstalned  hy  an  Inferior  servant,  in  fiog- 
era  v.  Manufacturing  Co.,  144  Masn. 
203, 11  N.  £.  Bep.  77.  It  1b  Bald  by  Mr.  Jub- 
tlce  Fl«ld :  **  It  la  aettled  in  tbla  common- 
wealtta  tbat  all  servantB  Employed  by  the 
aame  master  In  a  commun  aervlce  are  fel' 
low  servants,  «vbatevar  may  be  their  grade 
or  rank."  The  following  cases  lUastrate 
the  rule  that  a  master  Is  not  liable  to  an 
inferior  servant  for  tbe  negligent  act  of  a 
superior  servant:  Hodgklns  v.  Railroad 
Co.,  119  Mass.  419,  (a  case  of  a  bralieniao 
and  a  atntion  agent;)  Walker  v.  BaUroad 
Co.,  128  Mass.  8.  (a  ease  of  a  laborer  and 
a  road  master.)  The  same  mle  applies, 
too,  where  the  eaperlor  Bervantls  theforiy 
man  of  a  contractor,  and  tbe  inferior 
servant  a  laborer,  (SammerseU  t.  FlBb.ll? 
Mass.  312;  O'Connor  t.  Roberts,  120  Mass. 
228:  MeKlnnon  t.  Norcrone,  148  Maaa.  638, 
30  N.  E.  Bep.  183:  (or  tbo  auperlntendent,) 
Zelgler  v.  Day,  123  Mass.  162;  Floyd  t. 
8ngden,  184  Mass.  568.  A  u^llgent  order 
falls  within  the  same  rule,  whether  given 
to  the  servant  Injured,  or  to  another  serv- 
ant, whose  act  In  obedience  to  tbe  order 
causes  the  Injury.  Thus  in  Albro  v.  Canal 
Co.,  6  Cash.  75,  a  corporation  was  held  not 
to  be  liable  to  a  spinner  in  Ita  employ  by 
the  negligent  order  to  a  third  person  m 
its  Bnperintendent,  who  bad  the  general 
snpervlslun  and  charge  of  its  establish- 
nient.  In  Benson  v.  Ooodwin,  147  Mass. 
2*7, 17  N.  E.  Bep.  517,  the  owners  of  a  tbb- 
sel  were  held  not  to  be  liable  for  a  negli- 
g<  nt  order  given  by  the  mate  to  one  sail- 
o: ,  whereby  another  sailor  was  Injnred. 
In  Duffy  V.  Upton,  118  Mass.  644,  work- 
men were  raising  a  piece  of  timber  by  a 
derrick,  when,  the  timber  meeting  with  an 
nnlooked-for  check,  thetoreman  cried  out. 
"Give  another  hoist,  and  take  it  up." 
They  did  ao,  the  derrick  broke,  and  one  of 
the  workmen  was  injured.  The  employer 
waa  held  not  to  be  liable.  In  Fiynn  t. 
Kalem,  184  Maaa.  861,  the  plaintiff,  a  labor- 
er, waa  employed  by  the  defendant  to  as- 
siat  in  digging  a  trench.  He  was  injured 
by  tbe  caving  In  of  tlie  sides  of  the  trench. 
Tbe  declaration  alleged,  as  tbe  act  of  neg- 
ligence, that  the  Ruperintendent  of  tbe 
work  directed  the  plaintiff  to  dig  In  tbe 
trench  when  U  was  dangerous  to  do  so, 
and  when  tbe  superintendent  knew  that 
it  was  dangerous.  A  demnrrer  to  the 
declaration  was  sustained  on  the  ground 
that  the  only  negligence  alleged  was  that 
of  a  fellow  servant  with  the  plaintiff. 
There  is  nothing  In  the  case  ol  Patnode  t. 
Cotton  MUIb,  (Maas.)  32  N.  B.  Rep.  161, 
which  eonfllcta  with  tbia  well^aettled  doc- 
trine, or  which  was  Intended  by  the  court 
to  conntenance  the  view  which  prevails 
in  aome  Jurisdictions,  that  a  superlorserr- 
ant  is  a  vice  principal,  or  an  alter  ego. 
Tbe  plaintiff.  In  Patnode  v.  Cotton  MiUs, 
was  a  boy  of  14.  who  was  set  to  work  on 
A  dangerous  machine  by  one  McKeown, 
without  receiving  proper  Instrnctlons. 
There  was  a  conflict  evidence  on  tbe 
question  whether  McKeown  bad  antbori- 
ty  to  direct  tbe  plaintlft  to  work  on  tbe 
.macbine.  and  whether  the  plaintiff  was 
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not  a  volunteer.  Tbe  remarksof  tbecourt 
are  directed  to  this  qoestlon.  The  ques- 
tion of  the  effect  of  a  negligent  orderglven 
by  a  superior  servant  to  an  inferior  serv- 
ant, upon  the  liability  of  tbe  master,  was 
not  argaed  by  counsel  In  that  case,  nor 
conHidered  by  tbe  court. 
Exceptions  overruled. 


(US  IUm.  23S> 
OAY  V.  BSSSIX  ELECTRIC  ST.  RT.  OO. 
(Supreme  Jndldal  Ooort  of  Uassadmaetts. 
Bbbsk.  May,  U98L) 
naoLiOENCB— Btbeet-Cah  CoxPAirr. 
A  Btreet-car  company  that  leaves  its  cars 
standing  in  the  pablic  street,  with  nnfastened 
brakes,  contrary  to  a  city  ordinance,  knowiof? 
that  the  cars  wonld  be  likely  to  attract  chil- 
dren, is  not  liable  for  inJoriM.  caused  br  tbe 
flying  back  ot  a  brake»  to  a  10  year  old  bar 
who  floes  T^on  tlie  oarB  to  {day. 

Appeal  from  superior  court,  Baeex 
county. 

Action  by  Granville  Gay,  as  administra- 
tor of  Albert  Gay,  deceased,  ngainBt  tbe 
Essex  Electric  Street-Bail  way  Company, 
for  causing  tbe  death  of  said  decedent. 
Defendant  obtained  Judgment  on  demnr- 
rer to  tbe  declaration.  Plain tttt  appeals. 
Affirmed. 

C.  G.  Fall,  for  appellant.  F.  L..  Evans, 
for  appellee. 

MORTOX,  J.  The  plaintiff  relies  npon 
the  amended  declaration.  It  Is  difficult  to 
understand  from  It  precisely  what  the 
cause  of  action  is,  or  precisely  how  the  In- 
Jury  complained  of  was  received  by  the 

filflln tiff's  Intestate.  It  would  seem,  tak- 
Dg  the  declaration  as  a  whole,  that  be 
was  note  traveler  on  the  highway,  though 
there  Is  an  allegation  to  that  effect  insert- 
ed, nor  a  mere  spectator,  Injured  while 
looking  lor  a  moment  at  what  other  chil- 
dren were  doing,  as  was  tbe  easf ,  In  both 
respects,  with  the  plaintiff  in  Lane  v.  At- 
lantic Works,  107  Mass.  104,  111  Mass.  136. 
As  we  constrne  the  declaration  it  alleges. 
In  substance,  that  tbe  defendant  left  sev- 
eral cars  standloK  In  a  public  street  for 
several  days.  In  violation  of  a  city  ordi- 
nance, knowing  that  they  would  entice 
children,  and  that  they  did  in  fact  eutlce 
children,  to  play  upon  them;  thut  the 
brake  chains  were  so  arranged  that  when 
one  brake  was  wonnd  np  tbe  other  would 
violently  unwind  and  recoil,  and  that  the 
brakes  were  not  fastened,  and  the  cats 
were  not  guarded;  that  the  plaintiff's  In- 
testute,  and  other  children,  were  playing 
on  the  care,  and  with  the  brakes.and  tbat 
while  doing  so  one  of  the  brakes  unwound, 
and  caused  the  Injury  complained  of;  that 
the  leaving  of  the  car  in  tbe  street,  un- 
guarded, and  with  brakes  nnfastened,  was 
an  Invitation  by  the  defendant  to  plaln- 
tlO'B  intestate,  and  otber  children,  to  play 
with  it,  or.  If  not,  that  the  defendant 
should  have  known  that  tbe  cars  would 
eutlce  children,  and  that  it  was  Its  duty 
to  keep  the  brakes  fastened,  and  the  cars 
guarded,  so  that  children  conid  not  play 
upon  them,  and  not  to  do  so  was  negli- 
gence on  Its  part,  which  rendered  it  liable 
for  tbe  Injury  to  the  plalntifTa  Intestate. 
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I(  the  can  bad  beeu  left  standing  by  tbn 
defendant  on  Ite  own  prpmlees,  near  tbe 
highway.  In  tbe  eame  condition  In  wblch 
they  were  left  standing  on  the  street.  It  is 
clear,  under  the  <]e<:lBlona  of  this  court, 
that,  however  attractive  tbey  might  have 
been  to  children,  If  the  plalntltf'R  Intestate 
had  been  Injured  by  them  while  at  play 
upon  them,  he  would  have  been  a  tros- 
paeeer,  and  the  defendant  would  not  have 
been  liable.  Daniels  v.  Railroad  Co.,  154 
Mass.  849.  28  N.  E.  Rep.  388;  McEachern  t. 
Railroad  Co.,  163  Uass.  516,  28  N.  E.  Rep. 
231,  Morrlss^  v.  Railroad  Co.,  126  Mass. 
377;  Lane  y.  Atlantic  Wurke,  107MaBH.104, 
111  >Jasii.l86.  In  such  a  case  tbe  only  duty 
wbleb  tbe  defendant  would  have  owed 
him  would  bare  been  not  to  Injure  bim 
wantonly,  or  by  conduct  reckleaaly  care- 
iMi  on  Its  part.  Daniels  -v.  Railroad  Co., 
SDpra;  Morrlsney  v.  Railroad  Co.,  supra. 

Assuming  that  there  was  evidence  for 
the  Jury  of  defendant's  negligence  In  leav- 
ing the  cars  In  the  street  as  It  did,  (see 
Powell  V.  Deveney,  8  Cush.  SOO.)  we  then 
come  to  tbe  quratlon  whether  plalntltTs 
intestate  la  to  be  itegarded  as  a  trespaeser, 
and  Joint  actor  with  tbe  other  children. 
If  he  is,  tbeu  the  questloo  whether  be  was 
in  the  exercise  of  due  care  becomes  Imma. 
terlal.  His  wrongdoing  as  a  trespasser 
and  Joint  actor  would.  In  such  event,  be  a 
cause  contribnting  to  the  Injury,  though 
In  doing  what  he  did  he  might  be  doing 
no  mont  than  would  naturallybe  expect* 
ed  from  a  child  of  bis  age.  We  think  he 
must  be  regarded  asatrespateer  and  Joint 
actor  with  the  other  children.  Leaving 
tbe  cars  In  the  street  as  It  did  was  not  an 
iDvltatloo  or  license  by  the  defendant  to 
him  to  play  upon  them,  even  though  de- 
fendant knew  that  they  were  calculated 
to  attract  children, and  did  in  fact  attract 
tbem.  Knowledgeoothe  defendant's  part 
that  they  attracted  children  was  not  an 
Invitation  or  license  to  them ;  otherwise, 
tbe  fact  that  one  knowingly  maintained 
ou  his  own  premises  an  object  that  al- 
lured children  would  constitute  an  Invita- 
tion to  them.  Norcoold  an  Invitation  or 
licenee  '  be  Implied  from  tbe  negligence  of 
the  defendant,  II  there  was  negligence,  In 
leaving  the  cars  In  the  street.  The  most 
that  can  be  said  for  the  plaintiff  1b  that 
the  defendant,  knowing  that  the  cars 
would  be,  and  were,  attractive  to  chll- 
dren,  was  bound  to  anticipate  wbat  uetn- 
ally  occarred,and  toexerclse  acorrespond- 
lug  degree  ol  care  Co  see  that  tbe  oars 
were  securely  fastened  and  guarded,  and 
fa  liable  for  an  Injury  occurring  to  the 
plaintlD'a  Intestate  through  Its  failure  to 
do  so.  ThUi  asBomes  that  all  that  the 
plalntlB  Is  required  to  show  Is  that  his  In- 
testate acted  as  reasonably  might  be  ex- 
pected of  him.  But  he  might  do  tbat,and 
still  be  a  wrongdoer  and  trenpaHser,  and 
contribute  by  his  conduct  to  tbe  Injury 
which  he  rectdved.  If  be  did, 'then  the  tact 
of  his  yuutb,  and  the  fact  that  the  defend- 
ant's negligence  also  contributed  to  It, 
wodld  not  render  the  defendant  liable.  If 
tbe  cars  had  been  set  In  motion  by  other 
children,  and  the  plaintiff's  Intestate  bad 
been  Injured  by  tbem  wblle  lawfully  upon 
the  high  way,  tbe  defendant,clearly,  would 
bave  been  llnbla.  Lane  v.  Atlantic  Works, 


anpra.  But  be  waa  using  tbe  highway 
and  the  cars  for  play,  and  was  a  Joint 
actor  with  other  children  in  canelng  that 
to  happen  which  resulted  In  his  Injury. 
We  might  fairly  assame.  If  It  wnre  neces- 
sary, that  a  boy  10  ypars  of  age,  and  of  or* 
dlnary  Intelligence,  would  know  that  he 
hail  no  right  to  play  upon  care  which  a 
street-railway  company  had  left  standing 
In  tbe  streets.  Upon  tbe  declaration,  as 
we  Interpret  It,  we  do  not  think  that,  un- 
der the  decisions  la  this  state,  the  plaintiff 
Is  entitled  to  recover.  See  cases,  supra; 
also,  McAlpln  t.  Powell.  70  N.  Y.  126.  It 
Is  possible  a  different  result  might  bo 
reached  In  tbe  English  courts,  though  th« 
law  does  not  seem  to  be  finally  settled 
there,  (Lynch  v.  Nurdtn,  1  Adol.  ft  B.  [N. 
8.]  29;  Hughes  v.  Macfle,  2  Hnrl.  ft  C.  744; 
Mangan  v.  Atterton,  L.  R.  1  Exch.  239; 
Clark  V.  Chambers.  8  Q.  B.  DIv.  827.)  or 
in  other  courts  In  this  country,  (Rail- 
road Co.  V.  Htont,  17  Wall.  667;  Keffe  v. 
Railway  Co..  21  Minn.  209;  Railway  Co.  r. 
Fltcslmmons,  22  Kan.  686.) 
Judgment  affirmed. 
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(Snpreme  Jadlclal  Court  of  Hasaachusetts. 
Bristol.  Mar  19,  180S.) 

Res  ADJUDICA.TA— Pbob&te  or  Will. 
Where  an  laane  in  an  action  agidiut  an 
administrator  is  the  testamentary  capacltj'  of 
decedent  from  a  certain  date,  down  to  tbe  time 
when  she  made  her  last  will,  the  record  of  tbe 
probate  of  her  will,  snch  iHrobate  having  been 
contested  by  plaintiff  on  the  ground  that  de- 
cedent was  mratally  Incapable,  and  tried  hj 
a  jury,  who  found  that  she  was  of  sound  mind, 
is  conclusire  that,  at  the  time  of  making  tbe 
will,  decedent  was  of  sound  mind*  so  far  as 
maMng  a  will  was  concerned.  Brl^iam  v. 
Fayerweather,  5  N.  B.  Rep,  26S,  IW  Mass. 
411,  diBtinguiBhed. 

Exceptions  from  superior  court,  Bristol 
county;  Ellsha  B.  Maynard,  Judge. 

Action  by  Ellsha  C.  Sly  against  John 
Hunt,  executor  of  Mary  C.  Wllmartb,  de- 
ceased, on  a  contract  made  by  plaintiff 
and  decedent.  There  was  a  Judgment  for 
defendant,  and  plaintiff  excepts.  Bxcep- 
tlons  overmled. 

J.  ft  R.  C.  Brown,  for  plaintiff.  B,  J. 
Fuller,  for  defendant. 

LATHROP,  J.  The  physical  condition 
of  Mrs.  Wllmartb  from  1^  down  to  the 
time  of  making  her  win,  in  October,  1886, 
and  afterwards,  was  an  Issue  In  tbts  cane. 
Tbe  defendant  put  in  evidence,  without 
objection,  the  record  of  tbe  probate  of  her 
will,  which  had  been  contested  by  tbe 
plaintiff,  and  tried  by  a  Jury.  It  appeared 
from  this  record  that  the  Jury  found  that 
Mrs.  Wllmarth  was  of  sound  and  dlspoih 
log  mind  and  memory  at  tbe  time  of  Rlgn- 
Ing  the  will.  Tbe  Judge  ruled.  In  effect, 
that  tbe  record  of  the  case  was  ronclu- 
slvti,  as  between  the  plaintiff  and  tbe  de* 
fendnut,  that  Mrs.  Wllmartb  was,  at  the 
time  of  making  the  will,  of  sound  and  dis- 
posing mind  and  memory,  ao  far  as  mak- 
ing a  will  was  concerned.  The  correct, 
neas  ot  this  ruling  Is  the  only  qaeatlon 
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opea  on  thesp  exceptions.  In  Brtgbam  v. 
Fayertreutber,  14U  Mass.  411,  5  N.  a.  Bep. 
265,  the  executor  of  tbe  will  of  Azobab 
Brlfrbam  brought  a  bill  In  enalty  to  have 
declared  void  a  mortgage  deed  executed 
by  Haid  Aiabata  on  June  15, 18S2,  on  the 
ground  that  be  was  not  ot  sufficient  men- 
tal capacity  to  execute  the  deed.  Tbe  de- 
fendant offered  In  evidence  the  probate  of 
tbe  'Will  of  Aiubah,  executed  by  blm  on 
October  11,  1882,  with  evidence  that  bis 
mental  capacity  was  no  lens  on  Jane  15, 
1882.  than  on  October  11. 1882.  This  evi- 
dence was  ezcludad,  and  this  court  held 
that  It  was  rightly  excluded.  That  case  dlf- 
lera  from  the  one  at  bar  In  this  particular: 
The  delendantfl  In  that  ease  were  not  par- 
ties  to  the  probate  of  tbe  will.  In  the  sense 
that  they  were  entitled  to  be  heard,  or  to 
take  an  appeal.  In  the  case  at  bar  tbe 
plaiotttf  and  the  defendant  were  partleg 
to  the  proceeding  lu  the  probate  court. 
The  question  bow  far  a  verdict  and  iudg- 
ment  are  conclosive  between  the  parties 
and  their  privies  was  considered  at  length 
by  thlR  court  in  Burlen  v.  Shannon,  99 
Mass.  200.  Mr.  Justice  Foster,  In  deliv- 
ering the  opinion  of  the  court,  states  the 
rule  thus:  "A  verdict  and  Judgment  are 
conclnitlve,  by  way  of  estoppel,  only  ae  to 
those  facta  which  were  necesfiarlly  la. 
volved  in  tttem,  wlthoot  tbe  exlsteuce  aad 
proof  or  admlflsioD  of  which,  socb  a  ver- 
dict and  judgment  conid  not  have  been 
rendered.  Au  estoppel  Is  an  admlsfiion  or 
determination  under  clrcniaHtnnced  of 
such  solemnity  that  the  law  will  not  al- 
low tbe  fact  so  admitted  or  estHblislied 
to  be  afterwards  drawn  in  queatlou  be- 
tween tbe  same  parties  or  their  priTiea. 
*  *  *  When  a  fact  baa  been  once  deter- 
mined In  tbe  conrse  of  a  Judicial  proceed- 
ing, and  a  final  Judgment  has  been  ren- 
dered in  accordance  therewith,  It  t'annot 
be  asain  litigated  between  the  same  par- 
ties wltliont  virtually  impeaching  tbe  cor- 
rectness of  the  former  decision,  which, 
from  motives  of  public  policy,  the  law 
does  not  permit  to  be  done,  Tbe  estoppel 
fa  not  couflned  to  the  Judgment,  but  ex- 
tends to  all  facts  Involved  In  it,  as  neces- 
sary steps,  or  the  groundwork  npon 
which  It  mast  have  been  founded."  Bur- 
len V.  Shannon,  09  Mass.  203.  Sne,  also, 
Morse  V.  Elms,  mi  Mass.  151  152;  Barrs 
T.  Jacksou,  1  Phil.  Gb.  682.  reversing  1 
Younge  A  C.  Ch.  685;  Dogltonl  v.  Crispin, 
L.  R.  1  H.  L.  SOI,  311,  814;  Spencer  v,  Wll- 
name.  L.  B.  2  Prob.  &  DIv.  230;  Tratford 
V.  Blanc,  86  Ch.  Dlv.  6U0.  In  CauJoUe  v. 
Ferrie,  13  Wall.  465,  a  bill  In  equity  was 
filed  In  the  circuit  court  o(  the  United 
Slates  for  the  district  of  New  York,  by 
persons  alleging  themselves  to  be  tbe  next 
uf  kin  of  a  person  deceased,  and  ashing 
for  dlstributfon  of  the  estate.  Tbe  defend- 
ant was  the  administrator  of  the  estate, 
appointed  by  tbe  surrogate  of  the  county 
of  New  York,  on  tbe  ground  that  he  was 
the  legitimate  sua,  aad  eole  next  of  kin, 
of  tbe  Intestate.  This  Issae  bad  been 
tried  by  the  surrogate,  and  the  plaintiffs 
were  parties  to  the  proceeding.  It  was 
beld  by  the  supreme  court  of  the  United 
States  that  the  adjudication  In  tb3  surro- 
gate's court  was  a  bar  tu  the  bill  In 
aqulty.  In  the  case  at  bar  tbe  ground- 
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work  of  tbe  admission  ot  the  will  to  pro- 
bate was  tbe  adjudication  that  tbe  testa- 
trix was  of  sound  and  disposing  niiod  and 
memory  at  the  time  of  tbe  signing  ol  tba 
will,  BO  far  as  making  a  will  was  con- 
cerned. As  this  was  within  the  time  when 
the  plaintiff  contended  that  tbe  mental 
and  pbyslcal  facaltles  ot  Mrs.  Wllmartfa 
bad  materially  detexiurated,  and  as  the 
platntitr  waa  a  party  to  tbe  proceedings 
In  the  probate  court,  we  are  of  opinion 
that  the  ruling,  which  waa  carolally 
guarded,  wan  right. 
Elxeeptlons  overruled. 


(169  lun.  m 
ASHOROFT  V.  SIMMONS. 

(Supreme  Judicial  Court  of  MassachnsettSi 
Suffolk.   May  20,  1883.) 
RiPLBTix — When  Libb— Agaixst  Constablb  At- 

TAOBINO  MuKTGAOBD  PKOrSBTY — DEMAND. 

Pub.  St     161,  IS  74,  76.  providing  that 
personal  propertj  of  a  debtor  tiuA  is  subject  to 

a  mortgage,  and  of  which  the  debtor  has  the 
right  of  redemjptioD,  may  be  attached,  as  If  un- 
Incambered,  ir  the  attaching  creditor  pay  the 
mortgagee  the  amoont  dne  him,  and  anch  mort- 
gagee Buall,  when  demanding  payment  of  the 
money  due  him,  make  an  account  of  the  debt 
for  which  the  property  la  liable,  and  deliver  It 
to  tbe  attachloK  officer,  has  no  application  to 
an  attachment  of  mortgaged  property  In  a  salt 
against  a  person  who  has  no  interest  in  it;  and 
such  mortgagee.  If  entitled  to  immediate  pos- 
session, may  replevy  the  property  from  a  con- 
stable making  the  attachment  without  demand- 
ing payment  of  his  mortgage. 

Excppttons  from  snperior  court.  SoOolfc 
county;  Caleb  Blodgett.  Judge. 

Beplevln  by  Frank  A.  Asbcroft  against 
Simon  Simmons.  There  was  a  Judgment 
for  defendant,  and  plaintiff  excepts.  Bz- 
ceptlnns  sustained. 

N.  D.  A.  Clarke,  for  plaintiff.  G.  E.  Car> 

ry,  tor  defendant. 

FIELD,  C.  J.  Tbeexceptioiia  recite  that 
tbe  plalntm  "had  a  vaUd  tlUe.«nd  the 
right  ot  posaession.  under  a  duly-recorded 
mortgage,"  Tbedetendant  Isa  constable, 
wbo,  after  the  mortgage  had  been  record- 
ed, attached  tbe  property  "as  the  proper- 
ty of  the  mortgagor,  by  virtue  of  a  writ 
whurelu  the  mortgagorwasuamed  as  sole 
defendant."  Tbe  court  found  for  the  de- 
fendant, "solely  on  the  ground  that  no  de- 
mand was  made  upon  the  defendant  by 
tbe  plalutlff.as  mortgagee. after  tbegooda 
replevied  were  attached  by  the  defendant.** 
See  Pub.  St.  c.  161.  §§  74,75.>  The  plaintiff 
**  offered  evidence  tending  to  ahow  that 
previously  to  said  attachment,  and  subse- 
qnently  to  tbe  execution  of  said  mort- 
gage, tbe  mortgagor  had  sold  said  propeiv 
ty  to  one  Bates.  The  court  excluded  said 
evidence,"  to  which  the  plaintiff  excepted. 
We  construe  tbe  language  of  the  excep- 


■Pab.  St  c.  161,  {{  74,  76.  providiDg  that  per- 
sonal property  of  a  debtor,  that  Is  subject  to  a 
mortgage,  and  of  which  the  debtor  has  the 
right  01  redemption,  may  be  attached,  as  if  It 
were  unincumbered,  if  the  attaching  creditor 
pays  the  mortgagee  tbe  amonot  dae  him,  and 
such  mortgagee  shall,  when  demanding  payment 
of  the  mraw  dne  hbn,  make  an  aecoont  of  the 
debt  for  i^cb  the  prtverty  Is  Uahle. 
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UoDS  to  mean  tbat  tbe plaintiff  oflbredmrl- 
dcDcetbat  the  mortgagor  bad  aold  tbe 

Sropertj  subject  to  tbe  mortKafee  to  one 
latea,  hy  a  sale  which  was  valid  as  against 
the  creditors  iif  tbe  mortgagor,  so  that 
tbe  property  was  do  longer  subject  to  at- 
taebment  by  tbe  creditors  of  the  mort- 
gagor. Independently  of  tbe  Htatnte, 
mortgaged  pentonal  property  coald  not 
be  attached  by  tbe  creditors,  tither  of  the 
mortgagee  or  of  the  mortgagor.  Hber- 
man  DbtIs,  1S7  Mass.  1S2;  i>ront  t. 
Root,  110  Mass.  410;  Dadlaro  t.  Tacker,  1 
Pick.  889. 899.  By  8tatDte.''perHonal  prop< 
erty  ot  a  dubtor  that  Ir  sabject  to  a  mort- 

gage,  pledge,  or  lten»  and  ot  which  the 
ebtur  has  tbe  right  of  redemption,  may 
be  attached  and  beld  In  like  manner  as  If 
It  were  nnlncninbered.  If, "etc.  Pnb.  St.  c. 
191, 1 74.  The  suit  mast  be  against  the 
debtor  wlio  has  "the  right  ot  redemp- 
tion. "  It  tbe  salt  la  aKSlnst  a  i>eraon  who 
at  the  time  of  the  attachment  has  no  In- 
terest In  the  property  tbe  attachment  Is 
void,  and  we  see  no  reason  why  the  mort- 
sagee.  If  entitled  to  the  Immediate  posees- 
aion,  cnanot  replevy  tbe  property  without 
demanding  payment  ot  bis  mortgage.  If 
tbe  defendant  In  tbe  writ  has  no  Interest 
In  the  property,  the  attaching  offleer  Is  a 
trespasser.  Spring  v.  Baker.  S  Allen,  267; 
Jordan  v.  Famswortb,  15  Gray,  fil7.  See 
Leonard  V.  Hair,  183  Mass.  4£5:  Copp  t, 
Williams.  185  Mass.  401;  Crocker  t.  At> 
wood.  144  Mass.  588.  V2  N.  £.  Kep.  421. 
Tbe  statutes  cited  were  designed  to  enable 
a  creditor  to  attach  tbe  Interest  of  one 
holding  ao  eqnit;  of  redemption  In  per- 
sonal property  on  a  suit  against  bim.  and 
wetbluk  they  have  no  application  to  an 
attachment  of  mortgaged  property  In  a 
solt  against  a  person  who  baa  no  interest 
in  It.  We  think  tbe  fact  offered  to  be 
proved  was  a  material  fact  in  the  cause. 
Exceptions  sustained. 


Hub.  ]») 

TITOOMB  ▼.  BRADLHIB  et  sL 
CSiqrreme  Jndldal  Goort  of  Massachnietta. 

SnfToIk.   May  19,  1883.) 
Tkusts — Imsoi.vkxct— Eqcitable  Attachment. 

1.  Fendiiiff  a  salt  by  a  creditor  against  Us 
debtor  and  toe  hitter's  troatee  to  oompel  the 
trostee  to  pay  the  dAt  out  of  the  tnist  nind  in 
Us  hands,  the  debtor  was  adJndKed  Inaolvoit, 
and  Us  estate  transferred  to  aaslgtiees.  Edd, 
tbAt  they  took  title  to  the  trast  estate  free  from 
any  daim  of  said  creditor,  since  the  latter  did 
not.  by  beginning  liis  snit,  acquire  any  lien  on 
sold  estate. 

2.  A  sale  of  an  insolvent'a  estate  by  his  as- 
signees by  authority  of  the  insolvency  court 
after  the  institution  of  composition  proceediDgs 
passes  good  titl^  dnee  sneh  Institntlon  does 
not  revest  tlie  Insolvent  with  tlUe  to  the  estate. 

Appeal  fruni  superior  eonrt,  Suffolk 
eoun  ty. 

Bill  by  Frank  W.  Tltcomb  against 
Harry  H.  Bradlee  and  William  E.  Gutter- 
son  to  compel  defendant  Gotterson,  oat 
of  funds  beld  by  him  In  trust  for  defend- 
ant Bradlee  under  the  will  of  Bradlee's 
latber,  to  pay  a  debt  due  from  defendant 
Bradlee  to  tbe  complainant.  Pending  tbe 
■ntt  delendaut  Bradlee  was  adjudged  ao 
InncriTent,  and  an  awlgnment  of  tola  estate 
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was  made.  Complainant  obtained  Judg* 
meat  against  defendant  Bradlee,  but  bu 
bill  was  dismissed  ea  to  dtfendant  Gnt- 
terson.  Complainant  appeals.  Aiflrmed. 

J.  M.  Hull,  for  appellant.  8.  L.  Whipple 
and  F.  J.  Hutchinson,  tor  appelleoi. 

MOBTON,  J.  It  la  clear  that  tbe  inter- 
est of  defendant  Bradlee  in  bis  fathsr'a  es- 
tate under  the  latter's  will  could  have 
been  reached  by  the  complainant,  and  ap- 
plied In  satlefactloo  of  his  claim,  bat  for 
the  Insolvency  proceedings.  Forbes  v. 
I/Bthrup,  137  Mass.  623.  IC  Is  also  clear 
that  tbe  complainant  did  not  acgulre,  by 
filing  his  bill,  aay  Hen  upon  that  Interest, 
so  as  to  prevent  It  from  passing  to  the 
asefgnees,  or  ro  that  the  asHijEneps  took 
tbe  property  aabjeot  to  it.  Fish  v.  Fleke, 
154  Mass.  302,  28  N.  E.  Rep.  278,  and 
cases  cited.  The  eabseqaeat  sale  of  tbe 
Interest  by  the  assignees  under  leave  ot 
the  court  of  Insolvency  to  the  mother  of 
tbe  defendant  Bradlee  tor  f 2,000  vested  In 
her  an  absolute  title  to  it,  unless,  as  we 
underatand  tbe  complainant  to  contend, 
the  effect  of  tbe  composition  proceedings 
was  to  revest  the  property  In  respondent 
Bradlee,  and  therefore  to  make  it  snbject 
to  be  reached  by  the  complainant  In  this 
proceeding,  or  to  give  the  complainant 
an  equitable  Hen  upon  It.  Neither  posi- 
tion can  be  sustained,  we  tbink.  Al- 
tbuiigh  composition  proceedings  dlfter  in 
material  respects  from  tbe  usual  coarse  of 
Insolvency  proceedings,  there  la  nothing 
In  the  original  composition  act  or  In  the 
amendatory  acts  which  provides  tbac 
upon  tbe  Instltatlon  of  cnmpusltlon  pro- 
ceedings after  the  Insolvent's  estate  has 
been  conveyed  to  assignees  In  Insolvency 
it  shall  Ipso  facto  revest  In  the  debtor, 
and  become  subject  to  any  attachment 
or  Hen  existing  or  proceeding  pending  In 
favor  uf  a  creditor  at  tbe  time  when  the 
warrant  In  Insolvency  was  lasued.  St. 
1884.  c.  286;  St.  1885,  c.  358:  St.  1889,  r. 
406:  St.  1S9U,  c.  387.  It  ts  expressly  pro- 
vided that  upon  the  granting  of  tbe  dis- 
charge the  property  of  the  debtor  shall 
revert  to  and  be  revested  In  blm;  plainly 
implying  that  It  shall  not  till  then.  St. 
1884.  c.  286,  §  10.  Tbe  property  that  Is  to 
revert  to  and  revest  lu  the  debtor  must  be 
sach  property  of  his  aa  then  remains  In 
the  assignee's  bands,  Althoagb  It  Is  pro- 
vided that  the  court  of  luaolveuey  may. 
npon  tbe  flHog  by  tbe  debtor  of  a  pro- 
posal tor  composition,  stay  or  suspend  in- 
solvency proceedings,  there  Is  nothing 
which  forbids  It  from  thereafter  authoris- 
ing the  asslgoees  to  sell  tbeestateatpnbllc 
or  private  sale.  It  may  bo  neceseary  to 
aell  it,  as  appeara  to  have  been  tbe  case 
In  this  Inatance.  to  obtain  funds  with 
which  to  pHy  tbe  proposed  divldsnd.  II 
tbe  property  had  been  sold  by  the  as- 
signees In  tbe  aaaa)  coarse  ot  Insolvency 
pruceedlDKS.  we  understand  tbe  complain- 
ant to  admit  tbat  he  would  have  had 
no  Hen  on  It.  There  Is  no  reason  why  one 
purchasing  from  an  assignee  soiling  by 
authority  of  tbe  Insolvency  court  after 
tbe  Institution  composition  proceed- 
ings should  stand  In  any  dilTerent  ponl> 
tiutt  from  one  pnreboslnM  «t  a  oole  by  a«- 
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■ItfnMB  aathoriaed  by  tbe  coDrt  In  the 
uBoal  course  of  Innolveney  proceedlogs. 
Decree  afflrmvd. 


ili'J  Mat.s.  226) 

HOLMES  et  aL  T.  OOATBS  et  aL 

<8itpTeme  Jndldal  Court  of  MlaHadraiette. 

BDffloDc.    Mar  20^  X89S.) 
CoNSTKUcTiox  or  Will— Charitable  Bbqcest, 

1.  A  direction  to  ezecators  to  pay  money 
"for  the  benefit  of  disabled  eoldiers  and  sea^ 
men  who  wired  In  tbe  Union  army  in  the  late 
var  of  Rebellion  in  the  United  SUtes,  thebr 
wldowB  and  orphans,"  la  good  as  a  public  chai^ 
itable  beqnest. 

2.  A  direction  In  a  will  that,  "in  case  at 
saj  decease  my  bocdu  of  ansoont  shall  not 
show  that  I  hare  giren  aald  snm  of  ^100  an- 
noally  fbr  said  pnrpoae,"  then  the  execntors 
shall  par  over  "indi  sums  of  money  as  will 
make  np  In  fall  to  the  time  of  my  decease  said 
annual  amount  of  $500  per  annnm/'  is  not  void 
as  being  d^udent  npon  the  contents  of  books 
of  account  not  in  exTstence  when  the  will  was 
made^  rince  the  pnqper  constmotlon  of  the  di- 
rection is  that  the  exeoaton  are  to  pay  tha 
money,  unices  it  appears  from  the  testators 
booka  that  he  has  paid  it  in  his  lifetime. 

Case  reserved  Irom  sapreme  Judicial 
eonrt,  Haffolk  county:  Jotan  Latbrop, 
Judge. 

Bill  by  Elisabeth  Holmes,  R.  Crawford 
Coates,  Edmund  W.  Holmes*  and  Alpbeua 
H.  Hardy,  executrix  and  executord  of 
the  eetate  of  Qideoo  8kuU  Holmes,  de- 
ceased, against  Harab  P.  Coates,  Cathe- 
rine B.  Pnabody.  Thomas  W.  Holmes,  and 
Caroline  A.  F.  Holmea.  to  determine  tbe 
validity  of  tbe  foUuwlng  clause  In  the  will 
of  said  testator:  "Blsth.  Whereas,  I 
formed  the  purpose  In  July,  eighteen  hun- 
dred and  sixty-one,  of  giving  during  my 
Utetime  the  sum  of  five  hundred  dollaru 
annually  for  the  benefit  of  rllaabled  sol- 
diers and  aeameo  who  served  lu  the  Union 
army  in  the  late  war  uf  BebaUlon  In  tbe 
United  States,  their  widows  and  orphans, 
and  made  the  first  of  said  gifts  July.elght- 
een  hundred  and  sixty-two:  Now.  I  de- 
clare my  win  to  be  that,  In  catie  at  my  de- 
cease my  books  of  account  Hball  not  6how 
that  I  have  given  said  sum  of  fivebuudred 
dollars  annually  for  aatd  purpose,  then 
and  In  that  case  I  direct  my  executors, 
soon  aa  conveniently  may  be  alter  my  de- 
cease, to  pay  over,  tor  the  use  and  benefit 
of  said  disabled  soldiers  and  seamen, 
their  widows  and  orphans,  such  sums  of 
money  aa  will  make  np  In  full,  to  the  time 
of  my  decease,  said  annual  amount  of  five 
hundred  dollars  per  anuum.  reckoning  tbe 
payment  Jnly,  eight  hundred  and  sixty- 
two,  as  for  parts  of  years  eighteen  hun- 
dred and  Blzty-one  and  eighteen  hnudred 
and  sixty  •two." 

'  C.  T.  &  T.  H.  Bnsaell,  for  complainants. 
Wm.  A.  Gaston,  guardian  ad  litem,  tor  In- 
fant belTB.  0.  C.  Travta.  First  Asst.  Atty. 
Oen.,  fur  the  charity, 

FIELD,  C.  J.  A  bequest  tor  tbe  use 
and  benefit  of  disabled  soldiers  and  sea- 
men who  served  In  tbe  Union  army  In  tbe 
late  war  of  the  Bebellion  ia  the  United 
Btates,  their  wldowa  and  orphans,  la  a 
good  pubUe  cbarltabto  beqneat.  Uaimed 


soldiers  and  mariaera,  as  well  as  orphana, 
are  expressly  mentioned  In  St.  43  Ells.  e. 
4;  Jackson  v.  Phtlllps.  14  AUen,  689; 
Powell  V.  Attorney  General,  8  Mer.  48; 
Thompson  V.Corby, 37 Beav. 649;  Attorney 
General  v.  romber.  2  Sim.  ft  S.  98;  2  Per- 
ry, Trusts,  §  699.  Tbe  persons  described 
In  the  bequest  are  In  most,  If  not  all,  re- 
spects the  same  as  those  entitled  to  r^ 
cetve  pensions  under  the  lawn  of  tbe  Unit- 
ed States  at  tbe  time  when  tbe  will  waa 
executed  and  at  tbe  time  when  the  testa- 
tor died.  Rev.  St.  U.  S.  S$  4602,  4683,  4702- 
4706.  It  Is  contended  that  tbe  bequest  Is 
void,  because  ft  is  depeudentupon  tbe  con- 
tents of  booka  of  account  of  tbe  testator, 
which  were  not  In  existence  when  tbe  will 
was  made.  Tbe  direction  Is  tbatt'ln  case 
at  my  decease  my  books  of  account  shall 
not  show  that  I  have  given  said  sum  of 
five  hundred  dollars  annually  fursald  pur- 
pose," then  the  executors  shall  pay  over 
"such  sums  of  money  as  will  make  up  In 
full  to  the  time  of  my  decease  said  annual 
amount  of  five  hundred  dollars  per  an- 
nnm»"etr.  Sea  Thayer  v.  Wdllngton,  9 
Allen,  i!88,  292;  Mewton  v.  Society,  180 
Mase.  91;  Ollfffe  v.  Wells,  Id.  221.  We 
think  that  tbe  construction  of  this  ar- 
ticle of  tbe  will  Is  that  the  executors  are  to 
pay  tbe  amount  specified  ttnl««B  Itappears 
by  bis  books  of  account  tbat  tbe  testator 
has  paid  It  In  his  lifetime.  Aa  thua  con- 
strued. It  Is  a  valid  dlspualtlou  of  proper- 
ty by  a  will  duly  executed.  See  Treadwell 
V.  Cordis,  5  Gray,  841;  Cummlngs  v. 
Bramhall,  120  Mass.  662;  Langdon  v.  Aa* 
tor's  Bx'ro,  16  N.  Y.  9.  All  the  parties 
who  have  argued  tbe  case  agree  that  for 
the  last  year  the  amount  sbunld  be  ap- 
portioned, as  the  testator  lived  eight 
months  of  that  year.  Either  tbla  la  true, 
or  nothing  should  be  paid  tor  that  year. 
As  the  payments  are  to  be  made  "In  full 
to  tbe  time  of  my  decease,"  a  proportion- 
al payment  tor  that  year  Is  perhaps  what 
the  testator  Intended.  It  must  be  left  tor 
a  single  Justice  to  determine  to  whom  tbe 
money  shall  be  paid,  and  In  what  way  tbe 
gift  can  be  made  etfectnaL 
Decree  accordloKly- 


DUBAMT  V.  SBllTU  et  al. 


(Sapreme  Judidal  Oourt  of  Manaehnsetts. 

Suffolk.    May  20,  1883.) 

COSSTRUCTIOS  OF  WiLL— BSTATB  DSTISBn. 

A  devise  bf  a  married  woman  to  her 
husband,  "to  him  and  to  his  hdrs  and  asrigns, 

forerer/'  followed  by  a  request  "that  my  dear 
husband  aasigD  bv  will  what,  of  this  property  I 
now  leave  him.  ne  has  not  expended,  to  such 
of  my  relatives  as  he,  in  his  judgment,  may 
think  need  it,"  gives  the  husband  absolute  title^ 
free  from  any  trust  ia  favor  of  the  relatives. 

Report  from  supreme  Judicial  court, 
Suffolk  county ;  James  M.  Morton,  Judge. 

Bill  tiy  William  B.  Durant,  administra- 
tor witb  tbe  will  annexed  of  the  estate  of 
Mary  A.  Holmes,  aKalnst  Edward  M. 
Smith  and  Lyaander  F.  Holmes,  to  obtain 
a  construetlun  of  tbe  third  clanse  cil  aald 
will,  wbteb  reads  as  toUowa:  "Thirdly. 
I  give,  devise,  and  beqneatb  all  tde  rest, 
reatdoe,  and  remainder  <tf  107  property. 
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real,  persoDul,  and  mfxeH,  wheresoever 
tbe  nnw  maj  exist  at  the  time  of  my  de- 
cease, tbat  I  may  now  have,  or  may  here- 
after acquire,  to  my  beloved  basband, 
8amnd  T.  Holmes,  to  blm  and  to  bis 
belTS  aod  asslKos,  forever,  meanlug  and 
InteodlDg  to  inclnde  all  traat  estates  over 
wblcb  I  may  bare  dlBpuslag  power;  It  be< 
log  my  reqaaat  tbat  my  dear  hosbaod  as* 
i«D  by  wul  what,  of  tbls  proporty  I  now 
leave  blm,  be  baa  not  nqmidea,  to  sneb  of 
my  relatlvea  as  he.  In  blBjndgment,  may 
tblnk  may  need  It.  It  is  also  my  request 
tbat  what  property  my  dear  husband 
may  leave  to  our  beloved  son  Harrv  M. 
6.  Holmea  way  be  left  to  blm  lu  trust." 

W.  B.  Duraat.  pro  se.  Jabex  Fox,  for 
defendant  Holmes.  G.  T.  Gallagher  and 
U.  B.  Bailey.  lor  defendants  J,  M.  Allen 
aod  A.  M.  Allen. 


FIELD,  C.  J.  Mary  A.  Holmes,  the  tes- 
tatrix, died  November  28. 1890,  leaving  no 
iMne,  and  no  father,  mother,  or  sister, 
and,  as  her  only  brother,  the  defendant 
Edward  M.  Smith,  who  was  her  sole  next 
of  kin.  Her  other  near  relatione  were 
ancles  and  anntu,  and  tbe  children  of  de- 
ceased uncles  and  aunts.  The  will  was 
executed  In  November,  1887,  and  her  hu»- 
band  and  aon  then  were  both  alive.  Her 
son  died  September  4, 1890.  Her  husband 
died  December  34, 1891,  Intestate,  leavlnte. 
as  his  only  helrand  next  of  kin,  his  father, 
tbe  defendant  Lyaander  F.  Holmes.  One 
of  the  answers  averb  that  her  husband, 
alter  the  making  of  her  said  will,  "be- 
came Insane,  and  was  thereby  rendered 
Incapable  of  exercising  any  discretion  or 
Judgment  In  the  matter"  of  tbe  disposi- 
tion of  the  property  under  the  third  clause 
of  the  will ;  and.  as  the  ease  la  reserved  ou 
tb^  bill  and  answers,  this  averment  must 
be  taken  to  be  true.  There  Is  no  doubt 
that  tbe  will  la  a  valid  eiecutlon  of  the 
power  of  appointment  reserved  luthe  deed 
of  trust;  and  tbe  question  Is  wbetber,  by 
the  third  article  of  the  will,  tbe  husband 
took  tbe  property  therein  given  blm  ubso- 
Intdy,  for  his  own  Iwneflt,  or  took  only  a 
Ufe  flttate.  or  took  the  property  partly 
opon  trust  for  the  benefit  ol  some  of  the 
relatives  of  tbe  testatrix.  Tbe  words 
clearly  give  tbe  entire  legal  estate  to  tbe 
basband.  It  Is  also  clear,  we  think,  tbat 
the  right  Is  Impliedly  given  him  to  expend 
for  his  own  nae  ao  mneb  of  the  property 
as  he  may  choose.  The  request  "that 
my  dear  husband  assign  by  will  what,  of 
this  property  I  now  Ipave  him,  he  hns  nut 
expended,  to  sneb  of  my  relatives  as  he,  In 
bis  Jodgment,  mHy  think  may  need  It." 
recognises  tbe  power  of  tbe  husband  to 
give  by  his  will  the  part  of  the  property 
which  he  does  not  spend  to  such  of  the 
relatives  of  the  wile  as  be  may  think  need 
It.  We  are  of  opinion  that  the  husband 
took  the  property  absolutely,  and  that 
the  request  does  not  constitute  a  trust, 
hot  a  recommendation  to  tbe  husband, 
which,  If  he  bad  continued  sane,  he  might 
have  regarded,  and  in  his  own  way  car- 
ried into  ellect,  but  which  did  not  aOeot 
hia  title  to  the  property.  JosUa  v. 
Bhoadea.lM  Uaaa.  801.  23  N.  B.  Rep.4a; 
Bears  v.  Cunningham.  122  Uass.  fiSB;  Stor- 
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1^  V.  Paine,  146  Mass.  854.  ]«  N.  E.  Bep. 
21;  Bank  v.  Baynur,  L.  B.  7  App.  Cas. 
821.   Decree  for  Lyaander  F.  Holmes. 


(Ui  IIUB.  216> 

BOUBGO  T.  WHITB  et  aL 
(Siipreme  Judicial  Oonrt  of  U^ssachnsetta, 
Snirolk.   May  20,  1888.) 
Nbouobnob— Dajtobhoi's  Frbmisbs  — Elbvatobs. 

8t  1882L  e.  208;  which  decUres  that  "aU 
devator  caba  shall  be  provided  with  some  suit- 
able mechanical  device,  to  be  improved  by  the 
insDectors.  whereby  tbe  caba  will  be  securely 
held  In  the  event  of  accident,"  does  not  require 
the  ase  of  sacb  devices  as  will  surely,  under  all 
ciroamstances,  hold  the  cab  in  case  of  accident. 
It  Is  soffideut  to  provide  a  cab  with  aome  suit- 
aUe  mechanical  device  tor  that  puipose.  such 
derloe  to  l>e  approved  by  the  state  injectors. 

Exceptions  from  auperlur  court,  Suffolk 
county;  Fdgar  J.  Sherman.  Judge. 

Action  by  Frank  Bourgo  against  Wil- 
liam H.  White  and  others  to  recover  dam- 
ages furpersonal  Injarles received  byplaln- 
tlR  wblleemployed  In  defendants' tannery. 
There  was  a  verdict  for  defendants. 
Plaintiff  excepts.   Exceptions  overruled. 

P.  J.  Hoar,  for  plalntiH.  Q.  F.  Blehard- 
son  and  Blaney  ft  Uubinson,  for  defend- 
ants. 

FIELD.  C.  J.  Theexceptlon  in  this  case 
is  founded  upon  St.  1S82.  c.  208.  which 
amended  Pub.  St.  c.  104,  §  14.  by  adding 
these  words:  "All  elevator  cnbs  or  cars, 
whether  used  for  freight  or  passengers, 
shall  be  provided  with  some  suitable  me- 
chanical device^  tu  be  approved  by  the 
said  inspectors,  whereby  the  cabs  or  cars 
will  be  securely  held  in  the  event  of  acci- 
dent to  the  shipper  rope,  ur  hoisting  ma- 
chinery, or  from  any  similar  canae."  The 
accident  happened  on  December  16, 1886. 
Tbe  exceptions  recite  tbat  "Mr.  Wblte,  a 
witness  for  the  defendants,  said  that  he 
was,  and  bad  been  for  many  years,  a  state 
inspector  of  elevators;  that  he  had  in- 
spected this  elevator  In  March,  1886,  as  a 
state  Inspector,  having  been  sent  for  by 
the  defendants,  and  that  he  then  carffnlly 
tested  it,  and  found  It  In  good  working 
order;  that  it  was  thesame  kind  of  freight 
elevator  tbat  was  used  in  nine  cases  out 
of  ten  at  tbat  tlnie;  that  It  had  all  the 
safety  catches  and  suitable  mechanical  de- 
vices on  It  tbat  were  known  and  In  nse  at 
that  time. and  that  they  worked  all  right; 
but  that  about  that  time  there  was  an  In- 
vention, called  a  'governor,'  wblcb  wonld 
securely  hold  an  elevator  In  case  tbe  gear 
broke,  but  that  this  Invention  was  not 
then  used,  nor  generally  known."  "The 
plalntm  asked  the  court  to  rule  that  the 
defendants  were  bound  to  provide  such 
an  levator,  and  have  anch  safety  catcbea 
on  it  as  wonld,  under  any  drcumstanees, 
hold  the  elevator  in  case <n  the  breaking  of 
machinery,  or  some  similar  case,  but  tbe 
court  refused,  and  tbe  plaintiff  excepted; 
and  the  court  instructed  the  Jury  In  way 
not  otherwise  objected  to."  The  conteo- 
tlon  Is  that  St.  1882.  e.  203.  Imposes  on  the 
defendants  the  duty  of  having  such  a  me* 
cbanlcal  device  attached  to  tbeelevator  as 
will  aurely  and  aecureiy*  under  all  dienm- 
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•taDces,  bold  the  cab  In  the  event  of  an 
accident  snch  as  deHciibed  la  the  Htatnte. 
We  think  that  tblit  la  not  the  meanlnfrof 
the  statute,  bat  that  the  meaning  1b  that 
the  elevator  Is  Co  be  provided  wltb  some 
suitable  mechanical  device,  to  be  ap- 
proved by  the  state  inspectors  o<  factories 
and  public  bnlldlnga,  designed  for  the  pur- 
pose of  securely  boldlng  tbe  cab  In  tbe 
event  of  an  accident.  To  construe  tbe 
statute  as  tbe  plain  tifl  contends  mlfrbc  re- 
qnlre  the  defendants  to  do  wbatconld  not 
possibly  be  done.  The  statute  did  not  in- 
tend that  tbe  defendants  shoold  be  made 
inaurers  that  tbe  device  should  absolutely 
and  perfectly  perform  Its  work  nuder  all 
drcamstances.  The  Intention  was  that 
they  should  procure  a  suitable  device,  to 
be  approved  by  the  state  inspectors,  and 
should  see  to  it  that  it  was  kept  In  order. 
The  words  of  the  statute,  "  whereby  the 
cabs  or  cars  will  be  securely  beld  In  the 
event  of  accident,"  are  intended  to  de- 
scribe tbe  nature  and  deslsn  of  the  device. 
It  would  require  very  clear  languaffe  to 
create  any  such  uztraordlnary  responsibil- 
ity as  tbe  plnlntlEf  contends  fur,  and  the 
words  of  this  statute  arecapableot  a  more 
reasonable  construction. 
Exceptions  overruled. 


068  Masa.  ITT) 

WHiSATLAJ^D  r.  SILSBEE  et  mL 

(Sapreme  Judicial  Court  of  MassachnsettS. 
Suffolk.  May  Id,  1893.) 

COKTIUCT— OPTIO>f  TO  FCBCIIABE  INTBREST  IN 

Lamd — Pbhfgrmahcs. 

Where,  under  a  written  contract  with 
the  owner  of  land,  a  person  has  an  option  to 
purchase  an  undivided  half  interest  tiierela 
within  a  specified  time  and  on  conditions  stated, 
and  within  such  time  is  able  and  offers  to  pay 
the  price  and  comply  with  sach  Gonditions,  and 
fails  to  do  BO  only  by  request  of  such  owner, 
the  latter  is  In  default,  and  the  former  may 
compel  such  owner's  executors  to  account  to 
him  for  one-half  the  profits  in  the  land. 

Report  from  snpreme  Judicial  court, 
Suffolk  coonty;  Charles  Allen,  Judge. 

Action  by  George  Wheatland  against 
Oeorge  Z.  Sltsbce,  executor  of  the  will  of 
William  D.  PIckman,  deceased,  Dudley  L. 
Plckman  and  William  F.  Wharton,  execu- 
tors of  and  trustees  under  such  will,  and 
Walter  Hannewell,  trustee  under  sach 
will,  for  an  accounting  nnder  a  contract 
for  tbe  sale  and  purchase  of  an  interest 
in  certain  real  estate,  entered  into  be- 
tween plaintiff  and  William  D.  Plckman. 
A  demurrer  to  plaintiff's  bill  waa  ovw 
rnled,  and  the  case  reported  to  the  sn- 
preme conrt.  Affirmed. 

Tbe  contract  referred  to  in  the  opinion 
is  as  follows:  "Exhibit  C.  Know  all  meo 
by  these  presents  that  whereas  I,  William 
D.  Plckman,  of  Beverly,  in  tbe  county  of 
Essex  and  commonwealth  of  Maasacbu- 
eetts,  am  lawfully  selRed  In  fee  ol  one  un- 
divided third  part  ut  a  certain  parcel  of 
land  situated  In  that  part  of  Boston,  In 
tbe  conn ty  of  Suffolk  and  said  common- 
wealtb,  known  as  tbe  'Back  Bay,'  bound- 
ed and  described  as  follows,  vix.  [desnrlb- 
Ing  it  0  and  whereas,  said  parcel  of  land 
was  bought  on  Joint  account  wltb  George 


Wheatland,  Jr.,  of  said  Boston:  Nov, 
therefore.  In  consideration  of  the  premises 
and  of  divers  other  good  and  valuable 
considerations  to  me  paid  by  tbe  said 
Wheatland,  the  receipt  whereof  is  hereby 
acknowledged,  I  hereby  covenant  and 
agree  with  tbe  said  Wheatland,  bis  exec  a- 
tors  and  administrators,  that  U  at  any 
time  during  my  life,  or  wltbln  six  months 
after  my  decease,  and  while  I  am,  or  my 
heirs  or  devisees  are,  seised  of  said  one 
undivided  third  part,  he,  tbe  said  Wheat- 
land, his  executors  or  administrators, 
shall  pay  or  tender  to  me  or  my  execu- 
tors or  admlDlstratore  one-halt  of  the 
purehaso  money  which  I  paid  tor  said  one 
undivided  third  part,  and  one-half  of  the 
taxes  and  otbernssessments  which  1  have 
already  paid,  or  may  hereafter  be  obliged 
to  pay,  on  account  of  said  andivlded 
third  part,  with  Interest  on  all  sums  so 
paid  by  me,  compounded  annually,  then  [ 
will,  and  my  heirs  and  devisees  shall,  re- 
mise, release,  and  qaitclalm  to  the  said 
Wheatland,  his  heirs  and  assigns,  forever, 
subject,  bnwever,  in  all  respects,  to  the 
agreements,  conditions,  stipulations,  and 
restrictions  contained  In  the  deeds  to  me 
above  referred  to,  one-half  of  the  said  un- 
divided third  part:  provided,  however, 
and  It  is  expressly  understood,  that  I 
may  at  any  time,  upon  notifying  tbe  said 
Wbeatland  in  writing  of  my  Intention  so 
to  do,  and  upon  bis  lallnre,  witbln  ninety 
days  from  the  receipt  nt  said  notice,  to 
pay  or  tender  rae  the  sums  of  money  here- 
inbefore specified,  sell  the  said  one  undl- 
Tided  third  part  for  such  sum,  and  to  socb 
purchaser,  as  1  may  think  proper." 

J.  B.  Warner,  for  plaintiff.  H.  W.  Swift, 

for  defendants. 

MOBTON,  J.  We  think  it  does  not 
matter  whntber  the  agreement  of  Decem- 
ber 20,  ISaS,  be  construed  as  tbe  defend- 
ants contend  it  should  be,— aa  givlug  to 
tbe  plaintlft  only  an  option  to  purchase, 
—or  as  constituting,  as  tbe  plaintiff  eon- 
tends,  a  joint  venture  on  the  part  of  the 
plaintiff  aud  defendants*  testator.  If  it 
was  an  option,  then  the  plaintiff,  accord. 
Ing  to  the  allegations  contained  in  tbe 
bill  as  originally  filed  and  as  amended, 
exercised,  dnrlng  tbe  testator's  lite,  tbe 
right  to  purchase  which  the  agreement 
gave  him.  The  bill  allies  that,  several 
times  after  tbe  agreement  was  executed 
and  delivered  to  the  plaintiff  by  FickniBU, 
tb3  plaintlft  told  Plckman  that  he  had  the 
money  to  pay  for  bis  bait,  and  that  he 
wanted  to  do  so  and  take  a  deed  of  It, 
but  that  Plckman  declined  to  take  the 
money  and  deliver  the  deed,  saying  that 
he  did  not  wish  tbe  money,  and  preferred 
to  let  It  lay.  The  amendment  ali^cea 
that  tbe  plaintiff  was  abundantly  able  at 
all  times,  as  Plckman  well  knew,  to  pay 
bis  share  of  the  purchase  price,  wltb  in- 
terest and  charges;  that  he  relied  upon 
Pickman's  statement  that  payment  waa 
not  denlred ;  and  that  his  failure  to  make 
payment  was  due  to  aucb  statement  aud 
refusal.  The  purport  of  these  aUi^atlona 
Is  that  tJie  plaintiff  was  able  to  take  and 
pay  tor  tbe  deed,  as  Plckman  knew,  and 
was  riealrouB  and  offered  to  do  so,  bat 
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that  ileteodanCs'  tPBtator  dMllned  to  take 
the  money  and  deliver  the  deed;  or,  In 
other  worda,  that  plaintiff  availed  hlmaelt 
of  tlie  rifcbt  to  purchaae,  and  offered  and 
was  able  to  do  what  tht*  agreement  re- 
quired him  to  do,  bat  the  delendantH* 
testator  declined  to  receive  the  money 
and  deliver  the  deed.  Upon  these  (acta  It 
Is  etonr  that  Plekroan  was  In  default  at 
the  time  ta  his  death.  The  plaintiff  was 
not  obliffed  to  make  an  actual  tender  of 
the  money  so  loox  as  he  was  able,  ready, 
and  wUIlog  to  take  a  deed,  and  wns  de- 
efrons  to  do  so,  and  Piekman  had  notice 
thereof.  Ltoton  v.  Alien,  154  Maes.  432. 
4.S9.  28  N.  E.  Rep.  7H0;  Brown  v.  Davis,  138 
Mass.  458;  Cook  v.  DoKKett.  2  Allen,  439. 
The  plaintiff's  yielding  for  the  time  being, 
at  each  effort  to  get  a  deed,  to  Pickman's 
desire  not  to  take.the  money  and  to  let  It 
lay.  did  not  affect  the  plaintiff's  rights. 
The  delay  was  at  Pickman's  request,  and 
without  consideration,  and  there  was 
nothing  to  prevent  the  plaintiff  from 
brlnglnK  suit  at  any  time  when  be  chose 
to  do  so.  Decree  affirmed. 


(138  N.  Y.  468) 

BUCIIQTA  ITALIANA  DI  BENBBTGBNZA 
T.  SULZEB. 
(Court  of  ApiwalH  of  New  Yoxk.    June  0,  ■ 
188a) 

APPBAL— Hl.nifLB8S  GSBOB — JDBISDIOTIOK — (JOUN- 
TERCLAIH — CONTKACT — PaKOL  EviDENCB. 

1.  In  an  action  on  a  contract,  tbougrh  it 
was  probably  error  to  require  defendant  to 
elect  Detween  the  defense  m  her  answer  and 
a  coQQterclaim,  on  the  ground  that  they  were 
Inconsistent,  it  was  harmless  where  she  aban- 
doned the  oonnterdaim.  which  was  inndid  by 
reason  of  not  btinc  properly  pleaded. 

2.  Where  it  appears  that  the  cause  itf  ats 
tlon  stated  in  the  complaint  inrolvefl  a  sum  less 
than  ^f5()0,  the  court  of  appeals  will  not  obtain 
jurisdiction  to  review  the  judgment  by  the 
mere  fact  that  what  purports  to  be  a  counter- 
claim for  a  greater  amount  appears  on  tiie 
record,  but  it  will  examine  the  pleading,  and 
■if  uo  facts  are  stated  whj<^  would  enable  de- 
fendant to  give  proof  under  the  counterclaim, 
or  to  recover  on  It,  the  court  wUI  dispose  of 
the  appeal  as  If  no  connt«clalm  had  been 
filed. 

3.  In  an  action  on  a  written  contract  to 
recover  a  sum  which  defendaut  contracted  to 
pay  in  case  certain  united  societies  held  a 
iricoic  on  her  land,  defendant  set  up  a  connter- 
^im,  and  alleged  that  the  committee  of  the 
societies  made  certain  statements  as  to  the 
number  of  people  who  would  attend  and  the 
benefits  defendant  would  derive,  which  were 
untrue.  Htld,  that  if  the  statements  were  not 
were  expressions  of  opinion,  out  were  in  the 
nature  of  promises,  they  were  merged  in  the 
writing,  and  could  not  be  proved. 

Appeal  from  superior  court  of  New  Tork 
dty,  general  term. 

Action  by  the  Socleta  Itallana  DlBenefl- 
cenaa  agatnRt  Catherine  Sulzer  to  recover 
the  sum  of  S40U  on  a  contract.  From  a 
Judgment  of  the  general  term  afflrmlnKu 
Judgment  for  plaintiff.  (J9  N.  Y.Supp.  824,) 
defendant  appeals.  Appeal  dismissed. 

Lorens  Zeller,  for  appellant.  Warren 
W.  Foster,  for  respondent. 

0*BRIE:n,J.  The  action  was  btonght 
to  recover  opon  a  written  contract  of  a 
T.S4H.B.no.3— 13 


pecallav  nature.  It  Is  admitted  by  the  an- 
swer that  the  plaintiff  Is  a  domestic  cor- 
poration, and  that  It  holds  byasalKtiment 
whatever  claim  the  parties  who  signed  or 
executed  the  contract  could  enforce 
against  the  defendant.  The  coniplalut 
aveni  that  un  June  29,  1889,  certain  united 
Italian  societies  In  the  city  of  Kew  York, 
for  and  In  behalf  ut  the  plalntlH.a  corpora-- 
tlon  organised  for  benevolent  purposes, 
entered  into  an  agreement  with  the  defend- 
ant whereby.  In  consideration  of  the 
promise  or  agreement  of  sncb  socletleB  to 
bold  their  annual  picnic  and  festival  on 
her  grounds,  which  were  a  park  or  place 
maintained  for  anch  purposes  by  ner.  she 
agreed  tu  pay  to  tbeae  socletlee,  for  the 
benettt  of  the  plaintiff.  •400.  The  festival 
was  held  upon  these  grounds,  bat  thed^ 
fendant  never  paid  the  sum  ao  agreed  op- 
on. The  answer,  alter  putting  in  Issue 
the  making  of  the  agreement,  avers  for  de- 
fense and  connterclalm,  in  a  separate 
count,  that  the  alleged  agreement  was 
signed  by  three  persons  who  claimed  to  be 
a  committee  of  the  united  Italian  societies, 
who  stated  to  tbedefendanttbat  they  rep- 
resented all  said  societies;  that  they  were 
united  and  not  split  up;  that  they  were 
composed  of  many  thousand  persons; 
that  it  would  be  the  lai^st  picnic  ever 
held  In  New  York,  and  large  profits  would 
be  derived  therefrom;  bnttheydld  notrep- 
reaent  all  tbe  societies;  that  they  were 
not  united,  bnt  split  up:  that  bnt  a  small 
number  of  personsattended;  and  that  she 
went  to  great  expensn  In  preparing  for  It 
by  employing  persons  toattendnpou  them 
and  in  parcbasing  goods  therefor;  and 
that,  owing  to  the  small  attendance,  she 
sustained  a  loss  by  tbe  contract.  It  was 
not  claimed  that  anjfraodalent  statemrat 
was  made.  The  written  contract  la  a 
very  brief  one.  It  (itates  ttaat  ''the  ander> 
signed  committee, "  in  tMbalf  of  the  socie- 
ties, for  the  plaintiff,  "hereby  engage  the 
use  of  the  grounds  of  the  above-named 
place"  for  the  purpose  of  the  picnic  and 
summer  night's  festival,  and  they  agreed 
to  be  governed  by  the  rules  and  regula- 
tions adopted  by  tbe  defendant  for  the 
good  conduct  and  government  thereof,  aa 
set  forth  In  a  paper  attached  to  the  con- 
tract, under  the  penalty  of  forfeiting  all 
right  or  claim  to  the  use  of  the  park  and 
all  moneys  paid  or  deposited  on  account 
thereof.  The  defendant,  on  her  part, 
agreed  to  pay  tbe  9400  for  holding  the  fes- 
tival In  ber  park.  At  the  general  term, 
the  defendant's  counsel  stated  that  he  did 
not  rely  upon  a  breach  of  any  of  the  cove- 
nants in  the  agreemunt,  bat  upon  the  ex- 
ceptions taken  at  the  trial.  This  referred 
to  another  defense  setup  in  the  answer, 
to  the  effect  that  tbe  rules  of  tbe  park, 
which  were  made  part  otthecontract.had 
been  violated,  and  couaequently  tbe  con- 
tract was  forfeited  by  the  sale  of  wine  and 
cigars  by  thu  aocietles  or  thecommlttee  at 
the  fpstlral^  as  such  sales  were  expressly 
prohibited.  That  question  bad  been  nub- 
mltted  to  the  Jury  at  the  trial,  and  a  find- 
ing had  In  favor  of  thu  plaintiff,  and  the 
coart  below  was  not  asked  to  pass  on  any 
question  growing  out  of  It.  Therefore* 
there  are  uo  qneationB  here  bnt  such  aa 
were  raised  by  esceptlona  at  the  trial,  and 


Digitized  by  Google 


19i 


KOBTHSASXBBN  BEFOBTEB.  TOK.  8ii 


therA  are  bat  one  or  two  exceptloDa  that- 
require  any  notice.  (1)  At  tbe  opening;  of 
the  trial  the  coart,  at  the  reqaeBt  iit  plala- 
titf'a  enQDael,  required  defeuaant's  coimfiel 
to  elect  wbetlier  he  would  rely  npun  the 
defenses  set  ap  In  the  answer  to  the  coud- 
terclalm,  (»n  tbe  ground  that  tUey  were  in- 
eonsifltent.  The  defendant's  coniiari  ex- 
cepted to  this  rnllDK.  (3)  At  the  cloaeof 
tbe  caae  defendant's  counsel  moved  to  dle- 
mlsa  the  complaint  on  the  f^roand,  amooK 
others,  that  the  contract  waa  not  proved. 
This  was  denied  and  exception  taken.  In 
refcard  to  the  last  question,  U  is  sofflclent 
to  say  that  tbu  writing  was  prodoced,  and 
on  its  face  purported  to  have  been  made 
by  tbe  committee  for  tbe  plalntlR.  It  was 
therefore  a  contract  made  by  others  for 
tbe  benefit  of  the  plaintiff,  and  it  therefore 
had  9nch  nn  Inttrest  in  tbe  claim  as  en- 
abled It  to  maintain  tbe  action.  Lawrence 
V.  Fox,  20  N.  7.  268.  In  this  view  the  as- 
aisnment  was  not  necessary,  ulthoagb  it 
is  poasible  that  the  parties  wboatisned  the 
contract  bond,  as  the  oflQceni  or  represent- 
atives of  unincorporated  societies  or  as- 
Bodatlone,  could  maintain  tbe  action  un- 
der section  1919,  Code  Civil  Froc.,  and  if 
they  conid  the  assignment  would  carry 
that  right  tutheplalntlll.  Cnder  tbe  pres- 
ent system  of  pleading  a  defendant  may 
set  up  as  many  defenses  as  be  may  have, 
whether  Incoaalstent  or  not.  Brace  v. 
Borr.  B7N.  Y.  287:  (Jondwln  r.  Werthel- 
mer,99  N.  Y.  149.  1  N.  E.  Bep.  404;  Code 
Civil  Proc.  §  607. 

It  la  possible  that  an  error  was  commit- 
ted In  compelling  the  defendant  to  elect 
which  defenae  abe  would  stand  opoa,  and 
requiring  bar  to  abandon  tbe  other,  bat. 
If  there  was,  it  Is  wholly  immatsrlal,  be- 
cause no  valid  counterclaim  was  pleaded, 
and  hence  tbe  defendant  lost  nothing  by 
being  required,  in  effect,  to  abandon  a 
pleading  that  was  clearly  losnOlclent. 
Tbe  counterclaim  did  notallegeany  breach 
at  tbe  written  agreement.  All  that  it  al- 
leged was  that  the  '■■ummlttee  made  oral 
statements  at  tbe  time  of  and  preceding 
the  execation  of  the  paper,  which  were 
mere  expressions  of  opinion  aa  to  the  nnm< 
ber  of  people  that  would  attend,  and  tbe 
benefit  the  defendant  would  derive  from 
tbe  festival.  Even  If  tbey  were  nut  opln- 
iona,  bDt  In  the  nature  of  promiaes.  they 
were  all  merged  iii  the  writing, andlt  eonld 
not  be  enlanced  or  alfcnvd  by  proof  of  the 
parol  atatementa  and  negntiatioos  tbat 
preceded  tbe  final  execution  of  the  agree- 
ment. It  la  not  claimed  that  there  was 
any  fraud  or  mistake,  or  that  the  writing 
Itself  does  not  embody  all  the  obligations 
of  tbe  parties.  .  Under  such  circumstances 
the  writing  mnstbecunclasively  presumed 
to  exxnesa  all  tbe  binding  atlpulatlnns  of 
tbe  partlea.  and  hence  thepleading  did  not 
state  any  facts  constituting  a  defense  or 
counterclaim.  Thecourt  might  have  held 
that  no  proof  was  admlsBlble  under  it, 
and,  therefore,  the  fact  that  the  defendant 
abandoned  It,  under  a  njllng  of  tbe  conrt 
reqnlring  btm  to  make  an  electtnn,  consti- 
tutes DO  ground  of  error.  When  theconn- 
terclalm  Is  thus  eliminated  from  tbe  case, 
aa  it  muat  be,  the  amount  In  controveray 
la  less  than  f 500,  and  consequently  no  ap- 
peal lies  to  this  court  from  the  Judgment. 


When  it  appears  that  tbe  caase  of  action 
stated  inthecomplalntinvolvea  a  aum  less 
than  ¥500,  tbls  court  will  not  obtain  Jaris- 
dlcttuu  to  revlewtfaejudgmentby  the  mere 
fact  that  what  purports  to  be  a  counter- 
claim for  a  greater  amount  appears  upon 
the  record,  but  will  examine  the  pleading, 
and,  It  It  Is  plain  tbat  no  facts  are  stated 
which  would  enable  the  dtfendant  to  give 
proof  under  it  or  to  recover  any  counter- 
claim In  fact,  win  dlapoBc  of  tbe  appeal  lo 
the  same  manner  aa  If  no  attempt  what- 
ever bad  been  made  to  iuterpoae  a  coun- 
terclaim. The  appeal  abould  therefore  be 
dismissed,  with  costv.  All  concur. 


OSS  N.  T.  3B1) 
WING  et  al.  v.  ROGERS. 
(Ooort  of  Appeals  of  New  York.  Jane  6, 1893.) 

AonoH  ON  Undkbtakiho— or  raocBSDiHes 
— Rbtdbx  or  Fbocbss. 
.  A  Borety  signed  an  undertaklnsr  for  a 
stay  of  proceedings  in  certain  actions  till  the 
deposition  of  a  witneaa  in  a  fordgn  country 
could  be  taken  for  nse  by  defendant  in  the  ac- 
tion!. The  undertaking  recited  that  whereas 
defendant  obtained  an  order  in  "said  actions 
staying  the  trials  thereof  until  a  return  of  a 
commissiou  issued  to  take  the  testimony  of  J.," 
etc.,  after  which  followed  an  absolute  under- 
taking to  pay  any  jodgment  against  d^endant 
in  those  actions.  TThe  order  in  pursuance  of 
wliich  the  nndertaking  was  given  was  entered 
December  7,  ISSS,  and  provMed  that  the  trial 
of  the  actions  be  stayed  until  the  return  of  the 
commlBsion.  ORie  commission  was  never  re- 
turned, and  J.  having  arrived  In  New  York  in 
May,  1890.  the  stay  was  vacated  in  the  follow^ 
ing  August  Hdd,  that  as  the  substantial  ob- 
ject of  the  undertaking,  the  procurement  of  J.'s 
testimony,  was  realized,  the  fact  that  the  d«K>- 
sition  was  never  returned  did  not  affect  plain- 
tiffs right  of  action  on  the  vndertaUng.  17  N. 
Y.  IBS.  reversed. 

Appeal  from  bupreme  court,  general 
term,  first  department. 

Action  by  John  D.  Wing  and  another 
against  Amos  Rogers.  From  a  Judgment 
of  the  eenerul  term  (17  N.  Y.  fSupp.  158)  re- 
verslnu;  a  Judgment  on  a  verdict  fur  plain- 
tlHs,  tbey  appeal.  Reversed. 

Paul  D.  Cravatb  and  John  W.  Houston, 
for  appellants.  Clarke  &  Culver,  (R.  Floyd 
Clarke,  of  counsel.)  for  respondent. 

O'BRIEN,  J.  Tbe  plalnHIfs  recovered 
Judgment  against  tbe  defendant  as  surs^ 
upon  an  undertaking  given  to  stay  pro- 
ceedings lo  an  action  pendlog,  in  behalf  of 
the  plaintiffs,  against  one  Rowland  N. 
Hazard.  The  general  term  has  rereraed 
tbe  Judgmant,  aud  the  appeal  brluga  that 
declaton  here  for  review.  It  appears  tbat 
there  were  three  actions,  aud  that  two  of 
them  were  consolidated,  and  that  tbe  nn- 
dertaklng  applied  tu  the  action  asconsoll- 
dated.  and  another.  Inorder  toascertaln 
the  conalderatlon,  scope,  and  purpose  nf 
the  instrument  sued  upon.  It  will  be  more 
convenient  to  give  it  herein  full,  with  Its 
recitals:  "Whereas.  Rowland  N.  Hasard, 
the  defendant  in  the  aboTc^tltled  ac- 
tions, on  December  7tb,  1888, obtained  from 
this  conrt  an  order.  In  both  of  said  a^ 
tions,  staying  tbe  trials  tberL>oI  until  a  r^ 
turn  of  a  commission  issued  to  take  testi- 
mony ol  Jared  B.  X«wls,  as  a  witness  for 
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tbedeteddant,  provided  that  the  said  de- 
fendant aliuuld  Blvean  undertiklii^Tt  with 
sofflclent  suretlest  conditioned  that  aald 
tlefendant  will  pay  any  JndgmentB  that 
may  be  reeovered  ngalnst  him  In  these  ac- 
tfooa;  and  whereeB,  the  deTendaDt  has 
^rea  an  andertukluR  executed  by  the 
American  Surety Cumpany.condltlDned  to 
pay  any  JudffmeDta  that  may  be  recovered 
In  tbeae  actions,  or  either  of  tbem,  op  to 
tbe  amount  of  $7,500;  and  whereas,  Anaus 
Rogem  has  given  a  bond  fur  any  amonnt 
which  maybe  recovered  against  the  de- 
fendant, which  bond,  upon  the  execution 
hereof,  is  to  be  considered  canceled  and 
D all  and  void;  whereas, theptalntlffs  have 
Mtipalated  to  accept  as  snfUclent  an  under- 
taking by  the  American  Surety  Company 
and  tbis  undertaking:  Now,  tberelora, 
Id  contfderation  of  the  premises  and  one 
dollar  to  me  In  hand  paid,  I.  Amos  Rogers, 
of  No.  45  Broadway,  New  York  city,  do, 
parsuant  to  the  above  order  and  stlpnla- 
tioD,  undertake  that  the  said  Bowland  N. 
Haxard  will  pay  any  Judgments  that  may 
be  recovered  against  him  In  these  Hctiona* 
or  either  of  tbem,  over  and  above  the  sum 
of  $7,500,  secured  to  be  paid  by  the  American 
Sorety  Company,  as  aforesaid;  It  being 
cndenitood  that  my  liability  hereunder  Is 
limited  to  the  amount  of  the  said  Judgment 
or  Judgments,  with  Interest,  lees  $7,500. 
In  witness  whereof,  I  hare  hereunto  set  my 
band  and  seal,  this  ]2tb  day  of  April,  1889. 
AmosBogers.  [Seal.]"  This  Instrument 
was  executed  and  delivered  In  parsuance 
of  an  orderof  the  court,  entered  on  the  7th 
day  of  December,  1888,  upon  the  applica- 
tion of  the  defendant  in  the  actions,  and 
which  directed,  among  other  things,  that 
a  commission  lasne  out  of,  and  under  the 
Mai  of,  the  court,  to  a  commissioner 
named,  at  Santiago,  Chill,  to  examine  one 
Jared  E.  I^wls,  as  a  witnRss  In  hehalf  of 
tbe  defendant,  upon  interrogatories  to  be 
annexed.  It  was  further  ordered  that  tbe 
trial  of  the  actions  be  stayed  until  the  re- 
turn of  tha  commission,  provided  that  tbe 
defendant,  within  10  days  from  tbe  date 
of  the  order,  give  and  duly  Hie  an  under- 
taking, with  one  or  more  sureties,  to  be 
approved  by  the  court,  conditioned  that 
tbe  defendant  will  pay  any  Judgment  or 
judgments  that  may  be  recovered  against 
Mm  In  the  actions,  or  either  of  them. 
After  the  execution  and  delivery  of  the  un- 
dertaking tbelnterrogatories  were  settled, 
and  the  commission  Issued.  The  witness 
was  a  resident  of  Kew  York,  but  sojonm- 
tng  at  Santiago,  where  he  was  from  early 
in  December,  1888,  to  about  the  middle  of 
Heptember,  IK89.  The  commission  was 
received  by  tbe  commissioner,  who  handed 
or  sent  It  to  the  witness  fortbe  purpose  of 
enabling  Mm  to  write  out  bis  answers  to 
tbe  interrogatories,  which  hedtd.and  then 
returned  It  to  tbe  commissioner;  but  be 
never  appeared  before  tbe  commissioner 
to  sign  or  verify  the  deposition,  and  thus 
the  commission  was  never  actually  exe- 
cuted or  returned.  In  the  month  of  May, 
1800,  the  witness  returned  to  New  York, 
and,  on  tbe  8tb  of  August  following,  the 
court,  upon  tbe  plaintiff's  application,  va- 
cated that  part  of  the  prerlons  order 
wbieh  stayed  all  proceedings  until  the  re- 
turn of  tbe  oomnlasloa.  In  NoTemberthe 


action  was  brought  to  trial,  and  judg- 
ment rendered  for  tbe  plaintiffs  therein, 
and  execntions  Isaned  and  returned  unsat< 
Isfled.  Tbe  American  Surety  Company 
paid,  and  this  action  was  brought  to  re- 
cover from  the  defendant  that  pan  of  the 
Judgment  covered  by  the  terms  of  his  un- 
dertaking. At  first  the  defendant  Id  the 
actions  referred  to  attempted  to  comply 
with  tbe  order  for  a  stay  by  an  undertak- 
ing for  tbe  whole  IlahtUty  executed  by  tbe 
defendant.  But  that  bond  was  never  ap- 
proved, aod  subsequently  It  was  arranged 
to  accept  bonds  witb  separate  liability 
for  distinct  parts  of  the  demand  from  the 
surety  company  and  tbe  defendant,  and 
thus  the  instrument  in  question  wan  made 
and  delivered.  On  tbe  trial  of  this  action 
both  ^des  asked  tbe  court  to  direct  a  ver- 
diet,  thus  eliminating  from  tbe  case  all 
qnestlons  of  feet.  The  trial  Judge  held 
that  tbe  plaintiffs  were  entitled  to  recov- 
er, and  directed  a  verdict  In  their  favor. 
The  ground  upon  which  tbe  learned  gen- 
eral term  reversed  the  Judgment,  and,  in 
effect,  held  that  the  direction  should  have 
been  In  favor  of  the  defendant,  was  that 
tbe  consideration  for  and  condition  of  d»- 
fendant's  liability  was  tbe  stay  of  proceed- 
ings nntU  the  return  of  tbe  commission, 
and  as  It  had  not  been  returned,  and  the 
stay  had  been  vacated,  the  defendant  was 
not  liable. 

When  an  action  is  brougb  t  against 
sureties  upon  a  bond  or  undertaking  given 
In  an  action,  or  upon  appeal,  the  valid- 
ity and  force  of  the  Instrument  depend 
upon  its  efficacy  In  perfurmtog  the  office, 
or  nccompllsblng  the  end  or  result,  con- 
templated by  the  parties  at  the  time  It 
was  given.  An  instrument,  though  prop- 
erly executed  and  filed,  whlcb  for  any 
valid  reason  Is  disregarded,  or  falls  to  f«e- 
rnre  the  stay  or  accomptish  tbe  object  for 
which  It  was  given,  is  virtually  without 
conslderatiou,  and  cannot  be  enforced 
against  the  sureties.  When  an  undertak- 
ing on  appeal  to  stay  proceedings  upon 
the  Judgment  appealed  Jmm  falls,  for  any 
legal  reason,  to  secure  tbe  stay,  and  the 
Judgment  la  enforced  aa  If  tbe  bond  bad 
not  been  i^ren,  the  sureties  cannot  be 
held  liable.  The  cases  of  Hemingway  v. 
Poucher,  98  N.  Y.  281,  and  Collins  ▼.  Ball. 
81  Flun,  187.  illustrate  this  principle,  and 
that  the  rule  there  sanctioned  Is  sound 
and  Just  cannot  be  questioned.  Tbe  de- 
fendant in  this  case  Is  liable  If  tbe  InstrU' 
ment  which  be  executed  secured  for  his 
principal  the  advantages  and  benefits 
which  the  court  had  In  view  when  grant- 
ing the  order,  and  which  were  fairly  with- 
in the  contemplation  of  the  parties.  This 
leads  us  to  Inquire  what  It  was  that  Haz- 
ard wanted  when  he  applied  to  the  court 
for  a  commission  with  a  stay.  Clearly, 
what  be  wanted  was  tbe  testimony  of  an 
absent  witness.  The  main  purpose  of  the 
order  was  to  enable  bim  to  procure  this 
testimony,  and  the  stay  was  an  Incident 
made  necessary  by  the  principal  purpose. 
Surely,    this    stay  was    not  asked  or 

granted  for  tbe  mere  purpose  of  delay, 
at  In  order  to  enable  him  to  have  the 
commission  executed  and  returned,  and 
thus  procure  testimony  material  to  his 
defense.  He  eertalnly  bad  aU  tbebenefltn 
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of  that  stay  from  December,  1888,  when  H 
-was  panted,  until  AnffURt,  1890,  wlien  It 
waa  vacated.  The  stay  was  not  racated 
uutll  tbe  witnesB  had  returned  to  New 
York,  and  the  commlBslon  could  not  then 
be  executed,  and,  moreover,  he  waa  then 
within  the  Inriadictioa  of  the  court,  and 
the  party  coald  procare  his  attendance  at 
the  trial;  ho  that  the  Instrument  In  ques- 
tion operated  to  utay  all  proceedings  In 
the  caue  until  the  witness  returned  to 
New  York,  when  the  party  desiring  bla 
testimony  could  procure  bis  attendance 
lu  open  court.  In  view  of  this  it  cannot 
beaald  that  the  undertaklns  failed  to  se- 
cure the  end  and  object  which  the  court 
and  the  parties  bad  In  view,  and  11  It  did 
It  IB  supported  by  a  good  consideration. 
On  Its  face  Its  conditions  are  simply  that, 
If  the  plaintiff  In  the  actions  recovered, the 
surety  would  pay  the  Jodgmenta,  He  did 
recover,  and  the  Judgments  were  not  pnld. 
Bot  we  have  a  right  to  look  at  the  re- 
citals and  the  legal  proceedlngB  oat  of 
whk-blt  grew  In  order  to  determine  Its  real 
consideration  and  condlUons.  Looking 
at  all  these,  we  think  It  la  plain  that  the 
substantial  thing  which  the  party  want- 
ed, and  which  he  obtained,  was,  not  so 
much  the  return  of  a  commission,  exe- 
cuted or  not,  but  an  opportunity  to  pro- 
cure the  testimony  of  a  witness  wbo  lelt 
South  America  before  the  commission 
was  executed,  and  who  returned  to  New 
York,  where  the  trial  was  to  be  bad, 
many  weeka  before  the  stay  waa  vacated. 
As  the  commission  coald  not  be  executed 
at  the  place  to  which  it  had  been  sent.  It 
cannot  be  that  the  rights  of  the  obliges 
lu  the  bond  depended  npon  sacta  an  Idle 
ceremony  as  theretnm  to  the  clerk's  office 
of  the  blank  documents,  which  were  no 
longer  of  the  altghtest  nse  to  any  one. 
The  return  of  the  witness  was  equivalent 
to  the  return  of  the  commission,  and  the 
stay  until  that  time  satistled  every  con* 
dition  uf  the  bond,  and  every  snbstantial 
right  it  was  Intended  to  procure.  Had 
the  eommlBsIon  been  executed  and  re- 
tnrned  and  on  file  when  the  motion  was 
made  to  vacate  the  stay,  the  court  could 
have  suppressed  It  on  proof  of  the  fact 
that  the  witness  had  returnnd  to  his  place 
of  residence,  and  could  he  examined  by 
the  party  desiring  bis  testimony  In  open 
court,  and  at  the  trial.  Code  Civil  Proe. 
5  910.  But  under  such  circumstances  It 
could  not  very  well  be  shown  that  the 
snrety  on  the  bond  was  discharged  be- 
cause the  party  was  not  allowed  the  ben- 
efit ol  the  commission,  but  was  obliged  to 
procure  the  testimony  In  the  regular  way, 
by  compelling  the  attendance  of  the  wit* 
uess  at  tba  trial.  There  was  no  way  that 
dtber  party  coald  compel  the  retnm  of 
tbe  commission.  The  eoart  could  only 
operate  npon  tbe  stay,  and  as  that  was 
not  disturbed  until  ample  time  had 
elapsed  for  the  return,  and  until  tbe  wit- 
ness himself  had  returned,  and  was  sub- 
ject to  subpoena,  there  Is  no  substantial 
ground  of  defense  for  tbe  surety.  To  in- 
sist that  be  Is  entitled  to  have  tbe  paper 
Issued  under  the  seal  of  tbe  court  actually 
returned  before  an  action  can  be  main- 
tained against  bim  on  bla  promise  Is  to 
aobordlnate  Important  rlgbta  and  obliga- 


tions to  tbe  most  tiitllnR  and  meanlngleaa 

forms.  If  tbe  Instrnment,  on  Its  faee, 
made  that  a  condition  of  liability,  the 
surety  could,  no  doubt.  Insist  upon  It.  be- 
cause be  may  stand  upon  tbe  very  terms 
of  the  obligation ;  but,  as  we  bare  seen. 
It  does  not,  nor  was  It  tbe  aubatantlal 
end  and  object  wblcb  wan  sought  to  be 
secured  by  tbe  executloD  and  delivery  of 
the  Instrument.  For  these  reasons  tbe 
order  of  the  general  term  should  be  re- 
versed, and  that  entered  upon  the  verdict 
affirmed,  with  costs. 
J  udgment  accordingly.  All  concur. 


■i  N.  T.  436) 

CENTRAL  NAT.  BANK  OF  CTTT  OF  NEW 

YORK  et  aL  T.  SBLIGUAN  et  sL 
(Court  of  Appeals  of  New  YoriL  June  6, 1883.) 
^SIONHBIIT  V08  Ckbditors— Prefbsbkcbs. 

1.  Laws  1887,  c,  SOS,  declaring  that  "anr 
preference"  In  a  general  assignment,  other  than 
for  salaries  of  employes,  shall  not  be  valid  ex- 
cept as  to  one-third  the  assigned  estate,  does 
not  invalidate  an  assignment  oontaioing  excess- 
ive preferences,  but  operates  merely  to  rednca 
the  preference  within  the  limit  mentioned. 

2.  A  preference  cannot  be  created  br  con- 
fessing judgment  after  the  assignment  has  been 
executed,  and  the  assignee  has  taken  possea* 
sion.  tbongh  but  a  few  moments  int^vene  be- 
tween the  asugnment  and  the  confeBsion. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Action  by  the  Central  National  Bank  of 
the  City  of  New  York,  George  F.  VIetor. 
Carl  Vlf.tor.Thomaa  Achella,  Jr.,and  John 
Achelis  aealnst  Slgmund  J.  Sellgman, 
PhlUp  Sellgman,  Abraham  H.  Herts,  Simon 
M,  Herman,  li>aac  H.  Herts,  Benjamin  H. 
Herts,  Moses  H.  Moaea,  and  Jonas  Sunne- 
born.  The  general  term  rendered  jadgraent 
(19  N.  Y.  Supp.  362)  modifying  and  affirm- 
ing a  judgment  of  the  special  term  Infavor 
of  plaintiffs.  Both  parties  appeal.  Re- 
versed. 

Blumenstlei  &  Hirscb,  (Alex.  Blnmen- 
Htlelt  of  counsel,)  for  plaintiffs.  Ultten- 
hoefer  &  Gerber,  (Nathaniel  Myers  and  A. 
J.  Dl  tten  hoeter,  of  counsel ,)  for  defendants. 

ANDREWS,  C.  J.  The  firm  of  Sellgman 
Bros.  &  Co.,  on  the  2d  day  of  July,  1888, 
made  a  general  aaslgnment  of  their  prop- 
erty for  tbe  benefit  of  creditors.  This  ac- 
tion was  brought  by  the  plalntflTs.  to 
whom  the  firm  was  Indebted  at  the  time 
of  the  assignment,  and  who  subsequently 
procured  Judgments  against  the  aasignora 
for  their  debts,  to  set  aside  the  asalgnmeot 
for  fraud,  and  to  have  the  property  of  the 
assignors  applied  to  the  payment  of  the 

judgments  of  the  plaintiffs.  Tbe  plaintiffs 
oined.  as  defendants  wttb  Sellgman  BnM. 
&  Co..  and  the  assignee,  one  Moses,  and 
the  members  of  tbe  Arm  of  Herts  Bros.  A 
Co.,  and  one  Sonneborn.  Moses  and  tbe 
firm  of  Herts  Bros.  &  Co.  obtained  Judg- 
ments against  tbe  assignors,  which  were 
entered  on  the  same  day  the  assignment 
was  made,  but  a  few  minutes  after  tbe  til- 
ing of  tbe  assignment.  They  were  ob- 
talned  upon  suits  commenced,folluwed  by 
offer  and  acceptance  under  tbe  Code.  Tbe 
plaintiffs  In  these  Judgments  Issued  execu- 
tion thereon,  and  tbe  sberUI  tovled  on  the 
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stock  of  Kooda  aESlgned,  aod  8ab8eqaeDt].r, 
OD  being  ludemniaed,  sold  the  property  oa 
ttae  exeentloDB,  and  realized  thoTHon  Buf9- 
eieDi  to  Hatlsly  tbe  UoiieB  Judgment  of  94^ 
218.53,  and  tbe  additional  earn  **t  919.:>t9^ 
86,  which  was  applied  on  tbeiadftment  ot 
Herts  Bros.  &  Co.  Tbe  asslfcnors,  on  tbe 
day  of  tbe  assignment,  bnt,  as  Is  to  be  In- 
ferred, prior  to  Its  execution,  assigned  to 
Boanebomaccoants  doe  the  assigoure, up- 
on wblcb  be  collected  tbe  sum  of  f7.806.S2 
to  apply  on  a  debt  owing  by  theusBlgnors 
to  him.  Tlie  plaintiffs  demanded,  In  addU 
clnn  totbe  other  relief,  that  the  Judgments 
in  favor  uf  Moses  and  Herts  Bros.  &  Co., 
and  the  executions  tbereon,  be  vacated 
and  set  aside,  and  that  they  account  for 
and  pay  over  to  arecelver.tobeappointed 
for  tbe  tienefit  of  tbe  plaintHts,  tbe  Buma 
severally  collected  by  tnem  on  tbe  exeen- 
tluns,  and  tbat  tbe  transfer  of  accounts  to 
Soonetrarn  be  set  aside,  and  tbat  he  like- 
wise be  required  to  account  for  and  to  pay 
over  the  sums  collected  by  him  thereon. 
Tbe  Judgment  at  special  term  sot  aside 
tbe  general  assignment,  the  Judgments 
and  executions  In  favor  of  Moaesand  Herts 
Sroa.  &  Co.,  tbe  transfer  made  to  Sonue- 
bom,  and  adjudged  that  tbeae  parties  re- 
spectively account  for  and  pay  over  to  a 
receiver  tbe  sums  severally  receivud  by  them 
as  above  stated,  with  Interest,  to  be  ap- 
plied in  satisfaction  of  the  Judgments  ob- 
tained by  tbe  plalutlBs,  which.  In  che  ag- 
g^TegBto,  are  nearly  equal  In  amunntto  the 
aiima  wblcb  the  defendants  Moses,  Herts 
Sroa.  Co.,  and  Sonneborn  are  required 
to  pay.  Tbe  general  term  modified  and 
affirmed  the  judgment  of  the  special  term 
aa  modlSed;  the  mudlflcatlon,  however, 
not  affecting  thetheory  of  the  action  or  of 
tbe  special  term  Judgment. 

Tb la  case  prvsents  an  Important  queiU 
tloD  arising  under  chapter  5U8  uf  the  Laws 
of  18N7,  which  has  not  been  conuldered  or 
decided  by  this  court.  That  question  is 
w  hether  a  preference  In  a  general  aeslgn- 
ment  by  insolvents  fortbe  benefit  of  credit- 
ore,  made  either  In  tbe  assignment  Itself, 
or  by  separate  Instruments  which  may  be 
conatroed  as  parts  of  the  assignment, 
where  such  prtferencea  exceed  In  amount 
ooe-tbfrd  of  the  assets  of  the  asslgnora, 
after  making  the  deductions  mentioned  In 
tbe  act,  renders  the  asBlgnment  void.  Tn 
conelderlng  this  question  It  will  be  for  the 
present  assumed  that  the  Judgments  in 
favor  of  Moses  and  Herts  Bros.  &Co.,  and 
tbe  transfer  otaccounta  to  Sonneborn,  con- 
atltated  preferences  exceeding  tbe  statu- 
tory limit.  These  alleged  unlawful  prefer- 
ences fornlsh  the  only  ground  upon  which, 
upon  tbe  evidence,  the  validity  of  the  as- 
Blgnment  can  be  asaaiied.  There  were  do 
facta  shown  npon  which  any  common-law 
fraud  coDid  be  predicated,  or  to  bring  the 
case  within  theatatnteas  to  fraudulent 
conveyances.  2  Rev.  St.  p.  137,  S5  1-8.  It  is 
Dot  claimed  that  tbe  asslgnora  withheld 
any  of  thedr  property  from  their  creditors. 
It  was  formally  admitted  on  the  trial  that 
tbe  debts  for  which  the  Judgments  were 
obtained,  and  the  debt  of  Sonneborn,  were 
boua  flde. 

The  only  ground  of  attack  upon  the  as- 
Blgnment  and  the  other  .transactiona  men- 
tioned la  that  tbe  asslgnora.  Id  contempla- 


tion of  tbe  assignment,  promoted  a  scheme 
by  which  certain  creditors holdlngjust  and 
valid  debts  were  given  prefentnces  exceed- 
ing the  statutory  limit,  and  that  tbe  cred- 
itors had  knowledge  at  tbe  time  that  a 
general  aseignment  was  contemplated. 
The  asHlgnura,  In  giving  such  preference, 
violated  no  rule  of  the  common  law. 
The  giving  of  such  preference  was  not  a 
hindering,  delaying,  or  defrauding  of  their 
other  creditors,  as  these  terms  have  been 
uniformly  understood  and  Interpreted. 
Whether,  under  the  statute  of  1887,  an  ex- 
cessive preference  makes  an  asslgnmeut 
wholly  void,  has  not  been  hitherto  decid- 
ed In  this  court.  The  cases  of  Berger  v. 
VHrrelmann,  127  N.  Y.  !i81,  27  N.  E.  Kep. 
1065,  and  Spelman  v.  Freedman.  180  N.  Y. 
421.  2»  N.  E.  Rep.  765.  were  actions  by  cred- 
itors in  aid  of  a  general  asBlgnment  to  set 
aside  preferences  exceeding  tbe  statutory 
limit,  and  for  an  accounting  by  the  pre- 
ferred creditors  to  the  aaalgnee  for  the 
proceeds  collected  or  received  by  them. 
The  actions  assumed  that  the  assignments 
to  which  they  related  were  iiot  Invalidat- 
ed, but  ofilj  the  preferences.  The  ques- 
tion whether  an  excessive  preference  made 
tbe  aaaignment  void,  or  only  affected  the 
preference,  wasnot  decided  in  either  of  the 
cases  mentioned.  In  Manning  v.  Beck, 
129  N.  Y.  1,  39  N.  E.  Rep.  90,  this  court  re- 
versed  a  Judgment  setting  aside  a  general 
assignment  and  an  alleged  preferential 
transfer.  In  an  action  brought  by  a  Judg- 
ment creditor  of  the  assignor,  on  tbe 
gruDod  that  tbe  creditor  who  took  the  bill 
of  sale  from  tbe  Insolvent  had  no  knowl- 
edge at  tbe  time  thatu  generalasslgnment 
was  contemplated.  Judge  Peckham.  in 
bis  opinion,  carefully  reserves  the  ques- 
tion of  the  effect  of  an  excessive  preference 
on  the  asslgnmeut.  and  the  further  qaea- 
tion,  whether  such  preference  affects  the 
whole  claim  of  the  preferred  creditor, 
or  only  makes  it  sunject  to  redurtlun 
wltbln  the  statutory  limit.  These  ques- 
tions, therefore,  being  res  nova,  must  be 
decided  in  view  of  tbe  language  and  poli- 
cy of  tbe  act  of  1887.  The  object  uf  tbe 
act  is  plain  and  numlstakable.  It  was 
intended  to  Insure  to  tbe  general  body 
of  the  creditors  of  an  insolvent  debtor, 
upon  a  transfer  of  his  property  by  general 
asBlgnment,  the  right  of  participation  In 
the  distribution  of  tbe  debtor's  property 
to  the  extent  of  at  least  two-thlrda  of 
tbe  assets  of  tbe  Insolvent  after  certain 
deductions.  In  order  to  secure  this  result 
the  act  declares  ttaafany  preference"  con- 
tained in  ageneral  assignment,  other  than 
for  wages  or  salaries  of  employes,  "shall 
not  be  valid  except  to  the  amount  of  one- 
third  of  the  assigned  estate  left  after  de- 
ducting snch  wages  or  salaries,  and  tbe 
costs  and  expenses  of  executing  such 
trust."  The  statute  operates  upon  the 
preference  only,  and  not  upon  tbe  aeslgu- 
ment  or  tbe  title  of  tbe  assignee.  It  A4ea 
not  undertake  to  destroy  or  affect  the  as- 
signment, except  in  so  tar  as  It  provides 
for  preferences  beyond  the  prescribed  limit. 
When  the  preferences  made  exceed  this 
limit,  the  statute  Intervenes,  and  declarss 
tbe  consequence.  It  reduces  tbe  prefer- 
ence to  the  limit  mentioned  in  tbe  statote. 
Tbe  "preference,"  It  declares,  sbaU  not 
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be  valid  "except"  to  tlie  amuant  of  one- 
tfalrd  of  the  uBBeta.  Tbit  statute  euacts 
a  rale  for  tbe  adinliilstration  nf  the  trust 
In  case  of  preferances.  It  may  nut  1q 
many  cases  be  known  until  the  cloBins  of 
the  trust,  and  th(^  ascertainment  of  tbe 
amount  due  for  wages  and  salaries  and 
the  expenses  of  administration,  whether 
tbe  preferencef)  exceed  the  statutory  limit. 
Creditors  may  or  may  not  know  Iq  ad- 
vance that  they  are  to  be  preferred,  and, 
If  they  know  that  preference  is  Intended, 
they  may  or  may  not  know  the  amount 
of  the  assets,  or  whether  the  Intended 
prelereace  exceeds  the  statutory  limit. 
Tbey  do  know  the  rule,  and  other  credit- 
on  are  not  defraaded  t^a  preference  In 
excess  of  tbe  une-tblrd.  The  statute,  we 
tblnk,  only  operates  to  scale  down  the 
prefereuce,  if  In  excess.  This  construction 
accumplishes  the  purpose  of  the  statute. 

The  coDseqnencea  which  follow  from  the 
theory  upon  which  this  case  was  decided, 
rlz.  that  an  excesBlre  preference  makes 
tbe  assignment  absolutely  void,  where  the 
assignors  and  the  preferred  creditors  are 
cognliant,  when  the  assignment  Is  made 
ur  securities  taken,  operating  as  a  prefer- 
ence, that  the  preference  exceeds  thestut- 
vtory  limit,  would  invulregreatinconslst- 
ency.  Such  a  rule  would  defeat  the  pur- 
pose of  the  statute,  and  enable  a  creditor, 
who  by  reason  of  tbe  matorlty  of  his 
debt,  or  favorable  circumstances  enabling 
him  to  commence  bis  action  earlier  than 
other  creditors,  to  appropriate  tbe  prop- 
erty of  the  Insolvent  to  the  payment  of 
bifl  debt,  to  the  exclusion  of  the  othercred- 
Itora.  The  violation  of  the  act  of  18S7 
wontd  be  tiie  very  circumstance  which 
would  enable  hhn  to  exclude  other  credit- 
ors from  sharing  In  the  assets.  The  pres- 
ent ease  Is  an  apt  fllostratlon.  The  plain- 
tiffs complain  that  the  assignors  have 
irlven  preferences  in  excess  of  the  statuto- 
ry limit,  thereby  depriving  the  general 
body  of  creditors  of  participation  In  the 
Insolvent's  property,  intended  to  be  se- 
cured by  tbe  statute  of  1887.  Tbereopon 
they  claim,  and  the  Judgment  awards  to 
them,  nearly  tbe  whole  avHllable property 
of  the  asslgDiirs.  to  be  applied  to  the  sat- 
isfaction of  their  debts  exclusively,  wholly 
Ignoring  the  rights  of  ttie  other  creditors. 
We  are  of  the  opinion  that  the  Judgment 
proceeds  upon  au  erroneous  view  of  tbe 
statute.  An  assignment  is  not,  we  think, 
Invalidated  because  It  provides  for  prefer- 
ences exceeding  tbe  statutory  limit.  Nor, 
In  our  opinion,  does  an  excessive  prefer- 
ence deprive  the  party  preferred  of  all  ben- 
efit of  the  preference.  The  statute,  nnd 
nut  the  direction  In  the  assignment,  is,  In 
such  a  case,  the  rule  by  which  the  assignee 
Is  to  be  guided  In  administering  the  trast. 
The  preference  Is  to  be  reduced  90  as  to 
make  it  conform  to  the  statutory  limit, 
and  is  not  annihilated ;  and  If  the  statute 
hSs  been  violated,  and  the  Judgments  in 
favor  of  Moses,  Herts  Bros.  &  Co.,  and 
th«  transfer  of  accounts  to  Sonnehorn, 
constltntpd  unlawful  preferences,  the  right 
of  creditors  can,  we  tblnk.  only  be  assert- 
ed by  tbe  assignee,  or  by  an  action  in  aid 
of  the  assignment  for  the  benefit  of  tbe 
body  of  rredltors,  as  In  the  case  of  Spel- 
nian  t.  Freedman,  snpra. 


But  ttan  assnmptlon  whicli  has  been 
made,  that  the  Judgments  In  favor  of 
Moses  and  Herts  Bros.  &  Co.,  and  the 
transfer  of  accounts  to  Sonneburn,  connti- 
tuted  preferences,  within  the  act  of  1887,  Is 
not  sustained  by  tbe  record.  The  Judg- 
ments, thongh  entered  on  tlie  same  day 
on  which  the  assignment  was  executed 
and  filed,  were  subsequent  in  fact,  and  the 
property  vested  In  tbe  assignee,  who  took 
possession  nnder  tbe  assignment,  l>rfore 
the  Judgments  were  entered  or  the  exe- 
cntions  were  Issued.  The  entry  of  the 
Judgments  was  intentionally  postponed 
until  after  the  execution  and  filing  of  the 
assignment.  It  was  disclosed  by  the  evi- 
dence introduced  by  tbe  plaintitTs  that  tbe 
assignees  refased  to  permit  tlie  Judg- 
ments to  be  entered  so  as  to  give  them 
priority  over  the  assignment.  "They 
were  to  stand  like  all  creditors;  whatever 
value  a  Judgment  gave  them  after  the  as- 
signment, they  were  to  have,  but  no  other 
value."  The  case  of  Berger  v.  Varrel- 
mann,  supra.  Is  authority  for  tbe  proposi- 
tion that  a  preference,  within  tbe  act  erf 
1RR7.  may  be  obtained  tbroDgfa  separate 
Instrnraents  executed  before,  but  in  con- 
templation of,  the  execution  of  a  general 
assignment.  But  It  is  I^ally  Impossible 
that  a  preference  can  be  created  by  tbe 
confession  of  a  Judtement  made  and  en- 
tered after  the  assignment  Is  executed  and 
filed,  and  tbe  assignee  bns  taken  posses- 
sion of  the  assigned  property,  and  thefact 
that  but  a  few  moments  intervened  be- 
tween the  two  transactions  can  muke  no 
difference.  The  finding  that  the  execution 
of  the  assignment  and  the  entry  of  the 
Judgments  were  parts  of  a  scheme  to 
create  an  unlawful  preference  does  not 
alter  the  fact  that  the  sequence  of  events 
made  the  scheme  impossible  of  execution. 
The  levy  and  sale  of  the  property  on  the 
executions  were  in  hostility  to  the  rights 
of  the  assignee,  and  he  brought  an  ac- 
tion for  the  conversion  ut  the  property. 
It  BO  happened  that  chapter  SM  of  tbe 
Laws  Of  18t9f  went  into  force  July  1, 1888, 
—the  day  before  the  exerntion  ol  the  as- 
signment,—whereby  It  was  required  that 
In  all  general  assignments  the  assignor 
Bhould  state  his  residence  and  the  kind  of 
business  carried  on  by  him.  It  was  held 
by  the  court  of  common  -pleas  in  the 
city  of  New  York,  in  the  case  of  Bloom- 
Ingdale  v.  Setlgman,  8  N.  Y.  Sopp.  243, 
which  was  another  attack  on  tbe  assign- 
ment now  In  question,  that  the  noncom- 
pliance with  the  act  of  1888  rendered  the 
assignment  void,  and  the  suit  brought  by 
the  assignee  for  the  levy  and  sale  of  the 
property  under  the  Judgmenta  of  Moses 
and  HertB  Bros.  &  Co.  was  therenpon  dlB- 
eontlnned.  Th!t>voart,ln  Insurance  Co.  v. 
Van  Wagonen.  182  N.  Y.  898,  30  N.  E.  Rep. 
971,  held  that  tbe  omission  to  comply 
with  the  act  of  1888  did  not  Invalidate  an 
assignment.  In  this  case  It  Is  true  that 
the  assignors  promoted  tbe  securing  of 
the  Juflgments;  but  In  so  doing  they  vio- 
lated no  rights  of  tbe  creditors.  The  Jndg* 
ments  were  for  valid  debts,  and  they  were 
not  suffered  to  be  entered  until  tbe  right 
of  the  assignee  nnder  the  aasignment  bad 
become  vested  and  perfect.  The  ]ndg' 
ments  and  ezecntlons  constitoted,  and 
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eoDld  conatltote,  no  prefereDce  ander  tbe 
act  or  1887.  If  no  tiBBlgnmeat  bad  been 
made,  tbe  Judgments  could  not  bave  been 
ausailed  by  tlie  other  creditors,  (Manains 
T.  Beck,  129  N.T.  1,  29  N.  E.  Rep.  90;)  and, 
baving  been  entered  alter  the  aBBlgnmeut, 
tbe  other  creditors  bave  no  ground  for 
complaint.  We  can  perceive  no  way  in 
which  Moaes  and  Hertti  Bros.A  Cu.  can  be 
compelled  to  aCQOont  for  tbe  proceeds  *>f 
tbe  property  sold  on  the  ezecatlons,  ex- 
cept In  an  action  broagtat  by  the  aBttignee, 
or  Id  bis  right,  asserting  title  under  the 
aasignment.  Assuming,  as  we  muat,  that 
tbe  property  sold  nndcr  tbe  JudgmentH 
and  executions  of  Moses  and  Herts  Bros, 
ft  Co.  belonged  to  tbe  assigned  estate.  It 
was  Dot  made  to  appear  that  tbe  ac- 
connts  aSHlgned  to  Sonnebom  exceeded  In 
aiDontit  one-third  of  the  assets  of  the  In- 
RolventB,  after  malting  thededoctlone  spec- 
ified la  tbe  act  of  18»7.  These  views  lead 
to  a  reversal  of  the  Jadgments  of  the  spe- 
cial and  general  terms,  and  tbe  granting 
ol  a  new  trial.  All  concur. 
Jadgmeata  reversed. 


(in  N.  T.  4a.) 

QARVtSm  T.  BHODBa 
<Conrt  of  Appeals  of  New  Xork.   Jnne  6; 
18B3.) 

Bvromci— Deolabatioxs— BniLDina  Contract— 
CoNeTRCCTiox  —  Shovimo  HoaTiLiTT  or  WlT- 

HUS. 

1.  In  an  action  to  recover  a  balance  due 
on  a  bonding  contract*  it  ia  error  to  admit  btI- 
dence  of  conversation  about  defects  in  the 
'woric,  bad  daring  its  progresB,  and  in  plain- 
tilfB  absence,  between  defendant  and  his  archi- 
tect,  who  in  no  manner  represented  plaintiflF. 
18  N.  Y.  Snpp.  48*,  affirmed. 

2.  Tbe  provision  in  a  building  contract 
that,  if  ati7  dispute  should  arise  as  to  the 
meaniog  of  the  drawings  or  sj^ificatlonB,  it 
slioald  be  decided  hj  tbe'  arohitect,  does  not 
rend»-  admissible,  in  an  action  for  a  balance 
due  on  the  contract,  admissions  of  defects  in 
tbe  work  by  tbe  architect,  made  in.  tbe  absaice 
of  the  contractor. 

3.  In  an  action  bv  the  contractor  for  a 
balance  due  on  a  building  contract,  where  a 
witness  for  defendant  testified  that  by  agree- 
ment between  the  architect  and  plaintiff,  al- 
teratloos  were  made  in  the  spedfications  to 
ndnee  the  cost  of  the  work  to  piaiatiff.  It  Is 
proper  to  ibow  eross-exandnaCkm  that  vrit- 
ness  is  nnfriendly  to  the  architect. 

Appeal  from  sapreme  court,  general 
term,  first  department. 

Action  by  Erasmaa  D.  Garnsey  afcalnet 
Joseph  E.  Rhodes  to  recovera  balance  due 
on  a  contract  for  the  erection  of  a  honse. 
and  for  extra  work.  A  lodgment  on  the 
report  of  referee,  dlsmla^ng  the  complaint 
on  the  morits,  was  reversed  at  general 
term,  (18  N.  Y.  Supp.  484,)  and  defendant 
appeals.  Afflrraed. 

Joseph  J.  Borr,  for  apiwllant.  Bdward 

8.  Clinch,  for  respondent. 

MAYNABD,  J.  The  defendant  has  ap- 
pealed from  an  order  of  the  general  term 
reversing  a  Judgment  in  bis  favor  entered 
spou  tbe  report  of  a  referee,  and  granting 
4  new  trial.  The  order  does  not  state 
that  the  reversal  was  opun  tbe  facts,  and 
we  an  confined  to  a  review  ol  the  qoes- 
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tlons  presented  by  tbe  oamerons  excep- 
tions in  tiie  record,  and  tbe  order  must  be 
affirmed  If  any  material '  error  of  law  ap- 
pears to  have  been  committed. 

The  action  was  upon  a  building  con- 
tract, and  tbe  defendant  was  permitted 
to  Bhow,  against  the  objection  of  the  plain- 
tiff, several  conversations  between  him 
and  one  of  tbe  architects, in  wblch  he  com- 
plained that  tha  work  bad  not  been  dune 
In  accordance  wltb  the  reqolrementeof  tbe 
plana  and  speciflcatlons.  and  in  which  the 
architect  admitted  tliedefaultfjf  the  plain- 
tiff in  the  respects  pointed  oot  by  tbe  de- 
fendant. One  of  the  main  Issues  litigated 
Involved  the  question  whether  the  plain- 
tiff had  aubatantlally  periormed  thestlp* 
niations  of  hie  cootraet,  upon  wblcb  tbe 
referee  has  found  adversely  to  talm,  and 
this  evidence  had  a  direct  and  material 
bearing  npon  this  branch  of  tbe  contro- 
versy. The  architect  wa^  In  no  sense  the 
agent  of  tbe  plalotlfi,  but  was  employed 
by  and  represented  tbe  defendant.  The 
admission  in  evidence  of  the  declarations 
of  the  defendant  and  bis  agents  in  bis  own 
favor  was  manifestly  an  infraction  ol  an 
elementary  rule  of  evidence,  noleas  It  la 
brought  within  some  well-recognlced  ex- 
ception. The  defendant  seeks  to  sustain 
It  upon  the  ground  that  he  alleged  and 
proved,  and  the  referee  bas  fonnd,  that 
after  the  execution  of  the  contract  the 
architects,  In  colluaiun  with  the  plaintiff, 
and  witbout  tbe  knuwledgn  or  consent  ot 
the  defendant,  prepared  other  plans  for 
the  conatrnotlon  of  a  bouse  essentially 
diSerentfrom  that  called  for  by  the  con-' 
tract,  plans,  and  speciflcatliiDB  signed  by 
the  parties,  and  ot  much  less  value,  and 
alterations  were  madeln  thespeclfications 
to  reduce  the  coat  of  the  bnlldliig,  and 
that  therefore  the  declaratlona  of  the  ar- 
chitect were  admissible  In  evidence  against 
the  plalotin,  because  both  were  engaged 
as  conspirators  in  the  same  scheme  to 
defraud  the  defeudaot.  But  the  rale  regu- 
lating the  admission  of  such  proof  Is  well 
settled  and  clearly  defined,  and  la  limited 
to  cases  where  It  is  sjiown  that  two  or 
more  persona  have  combined  for  an  lUegal 
purpuse.  and  tbe  acts  and  declarations  of 
one  ot  tbem,  sought  to  be  proven  against 
tbe  others,  were  done  or  madeln  pursu- 
ance of  tbe  original  concerted  plan,  and 
with  refereuceto,and  for  tbe  promotion  of, 
tbe  common  object.  1  Pbll.£v.  I6cb  Amer. 
£d..Cow.  &H.)205-3U;  Dewey  v.  Moyer, 
rJN.  Y.  70;  Indemnity  Co.  v.  Olenfion,  78 
N.  Y.  503.  A  mere  statement,  bowever. 
maiie  by  one  conspirator,  or  any  act  of  lils 
not  done  in  pursuance  of  tbe  conspiracy.  Is 
not  evidence  fur  or  against  his  aesociates. 
The  only  act  of  collusion  In  this  case  of 
which  there  was  any  proof,  or  which  the 
referee  has  found,  consisted  in  the  sut>atl- 
tutlon  of  different  plans  and  speclficationB 
for  those  originally  agreed  upon  by  tbe 
parties;  and  the  conversattons  with  the 
architect  occurred  several  months  after 
this  had  been  done,  and  bis  admisBlons 
and  declarations  had  no  reference  to  tbe 
conspiracy,  and  were  not  of  a  character 
designed  to  promote  Us  snccessfol  accom- 
pUsbment.  It  Is  urged  that  It  was  a 
part  ol  tha  unlawful  scheme  to  keep  tbe 
defendant  In  Ignorance  ol  the  aubatltii- 
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tlon  of  ditferent  plans  and  specifications, 
and  to  quiet  him,  whenever  he  dis- 
covered that  deviation  had  occurred 
Irom  the  orifclnal  plan,  by  false  prumlses 
that  tbiry  sbuuld  be  corrected.  Bat  there 
is  no  evidence  that  the  plalntID  anfffiested 
aocb  a  course  of  cnndnct  by  the  architect, 
or  consented  to  Its  adnptlon.  and  there  la 
no  flndlttR  to  that  edect  by  the  referee. 
Thereis  a  paragraph  in  tbecontract  which 
provides  that,  II  any  dispute  dhoald  arise 
respect  ins  the  tme  cunatructlon  and 
meanlnfe  of  the  drawings  or  spocifleatlons. 
It  should  be  decided  by  the  architects,  and 
their  decision  should  be  final  and  conclu< 
slve;  and  It  is  claimed  that  complaints 
made  by  the  defendant  to  the  architects 
In  the  absence  of  the  plaintiff,  and  their 
statements  In  reply,  are  admissible  under 
this  provision.  Jc  Is  difficult  to  see  upon 
wbat  principle  aaeb  aclalm  can  rest.  The 
r^erence  In  this  clansels  to  disagreements 
between  the  parties,  In  which  case  the 
matter  in  ditference  wae  to  be  submitted 
to  the  architects,  who,  after  hearing  both 
sides,  wpre  to  render  a  final  decision  in  tne 
premiaee.  Ex  parte  statements  by  the  de- 
Itondant  to  bis  own  agent,  and  tbe  opinion 
of  tbe  latter  baaed  upon  them,  evidently 
were  not  within  the  contemplation  of  the 
parties  when  tbls  Btlpnlatton  was  adopt- 
ed. 

We  also  think  tt  was  error  to  sustain 
tbe  objections  of  the  defendant  to  the 
qneetlons  put  to  the  witness  King,  on 
cross-examination.  In  which  he  was  asked 
whether  there  had  been  nny  disagreement 
between  Mm  and  tbe  architects,  or  wlietfa- 
er  he  left  their  employ  In  consequence  of  a 
disagreement,  or  whether,  when  he  left.  It 
was  with  friendly  feelings  towards  them, 
and  whether  his  relations  with  them  were 
then  friendly.  thU  was  the  principal  wit- 
ness for  the  defendant  to  establlsb  tbe  al- 
leged conspiracy.  He  was  at  the  time  era- 
Dloyed  as  a  draughtsman  in  tbe  office  of 
the  architects,  and  testified  to  transac- 
tions between  tbsm  and  tbe  plaintiff  tend- 
ing to  show  tbe  colluHlon  which  the  referee 
fonnd.  A  few  months  after  this  he  left 
.  their  employ,  and  we  think  It  was  compe- 
tent for  tbe  plalutlff  to  prove.  If  he  could, 
that  the  witness  waa  unfriendly  to  tbe 
architects.  The  object  of  the  defense  was 
to  chttrge  the  plalntlfT  with  the  conse- 
quences uf  a  L'onHplracy  between  hfm  and 
the  architects,  and  it  was  therefore  quite 
as  materialand  Importiintfor  the  plaintiff 
to  show  that  the  witness  by  whom  It  was 
sought  toestaldlsb  theunlawfal  combina- 
tion was  hostile  to  one  of  the  parties  to  ft 
as  it  would  have -been  to  have  shown  hos- 
tility on  bis  part  towards  tbe  plaintiff 
himself.  The  admission  or  rejection  of  the 
evidence  was  not  discretionary  with  tbe 
trial  court.  It  Ix  a  material  fact  which 
may  be  proved  by  any  competent  evi- 
dence, as  was  held  by  this  court  in  People 
T.  Brooks,  181  N.  Y.  321,  30  N.  E.  Rep.  189. 
It  was  not  there  held,  as  the  counsel  for 
the  defendant  seems  to  itugxest,  thnt  It 
was  In  the  discretlou  of  the  court  whether 
snch  qnestluns  should  be  allowed.  All 
that  n  us  said  upon  the  point  wan  that 
the  extent  to  which  such  an  examination 
may  iro.  mnst  be  In  some  measure  within 
tbe  discretion  of  the  trial  Judge.  This 


must  be  so.  or  else  It  might  become  Inter- 
minable. But  here  the  whole  inquiry  wae 
ruled  out.  Even  general  questions  were 
disallowed,  and,  as  It  must  be  assumed 
for  the  purposes  of  this  appeal  that.  If  an- 
swered, the  responses  would  have  shown 
bias,  the  plalntlR  may  have  been  preju- 
diced by  tbe  exclusion  of  the  evidence. 

Inasmneb  as  tbe  order  must,  for  these 
reasons,  be  affirmed,  the  right  of  tlie  plain* 
tiff  to  recover  for  extra  work  need  not  be 
considered.  The  d^endant  may  have  a 
Just  defense,  but  be  has  cbusen  to  take  the 
risk  of  an  appeal,  with  the  seqaence  of  a 
Judsment  absolute  in  case  of  an  affirmance, 
ami  this  court  has  no  altornatlve  except 
to  affirm  the  order,  and  direct  Judgment 
for  the  plaintiff,  witb  coats.  All  concur. 

Urder  affirmed. 


(US  N.  T.  4M) 

EMFIBE  STATE  INS.  00.  v.  AHERIOAN 

OENT.  INS.  GO. 
(Conrt  of  Anwals  of  New  Y(H^  June  6,1803.) 

lyaURAMO— AUTHORITT  OF  AOBHT. 

An  insurance  agent  who  has  been  di- 
rected by  a  company  wEicfa  he  repreaenta  to  re- 
duce a  risk  eiUier  by  cancdlation  or  by  rein- 
Borance  cannot  reinsure  in  anoth^  company, 
for  which  he  is  also  agent,  without  assent  of 
the  Inttev  oontpany.  3»  N.  Y.  Suvit.  fiO^  af- 
firmed. 

Appealltom  BUpremecourt,  general  term, 
fifth  department. 

Action  by  the  Empire  State  Insnranco 
Company  against  the  American  Central 
Insurance  Company  on  a  reiosuranco 
agreement.  From  an  order  of  tbe  general 
term  (19  N.  Y.  Supp.  &04)  denying  a  mo. 
tlon  for  a  new  trial,  and  entering  Judg- 
ment for  d^endant  upon  a  rerdlct,  plain- 
tiff appeals.  Affirmed. 

David  Hays,  for  appellant.  L  N.  Amea, 
for  respondent. 

EARL,  J.  Tbe  firm  of  Straab  Sc  Morris 
were  agents  of  the  plaintiff  at  PlttshurgQ, 
Pa.,  In  August,  1SS0,  and  on  the  7tb  day 
of  that  month,  as  such  agents,  they  is- 
sued a  policy  of  insurance  whereby  the 
plaintiff  Insured  tbe  Bldgway  Lumber 
Company  against  loss  by  flre  to  tbe 
amount  of  92,5(>0.  Subsequently,  on  tbe 
^th  day  of  AngaBt,tbedefendantappolnt- 
ed  them  Its  a«eata  also.  They  reported 
that  policy  to  the  plaintiff  on  the  19th  day 
of  August,  and  It  wrote  to  its  special 
agent,  Frank  Aull,  to  have  the  risk  re- 
duced to  f 1,000,  and  he  notified  the  agents 
to  cancel  tbe  policy,  or  reduce  the  risk  to 
91,000,  by  reinsurance.  Thereafter,  on  tbe 
2lHt  day  of  September,  Straub  &  Morris, 
beiuK  ttien  agents  for  the  plaintiff  aud  de- 
fendant, reinsured  plaintiff's  risk  with  the 
defendant,  to  the  amount  of  91(O00,  by  en- 
tering the  agreement  for  reinsurance  In 
their  binder  book.  Subsequently,  on  the 
12th  day  of  October,  the  property  insured 
was  destroyed  by  lire,  before  the  reinsur- 
ance bad  been  reported  to  tbe  defendant 
or  had  come  to  Its  knowledge.  Tbe  plain- 
tiff  paid  the  araouut  ot  its  liability  under 
its  policy  fur  tbe  loss,  and  then  brought 
this  action  against  the  defenduDttorecov- 
er  three-fifths  thereof  under  Its  reinsurancu 
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affreemeDt.  The  derendaot  refused  pay- 
lueot,  and  delenOed  the  actloo  on  the 
grunnd  that  Straub  &  Morris  could  not 
bind  It  by  the  agreetnent  fur  reluadrance, 
becaoae  they  were  at  the  aame  tliue  tbe 
ageats  uf  tbe  plaintiff,  and  could  not  act 
in  the  dual  capacity  of  Hfreuts  for  both 
parties  in  effecting  tbe  reinsarance.  Tbe 
court  below  upheld  the  contention  of  tbe 
defendant,  and  whether  It  wai  right  in  so 
doinx  Is  tbe  sole  (iiieation  tor  our  deter- 
mination. 

It  la  not  doubted  that  tbe  same  person 
may  sometimes  act  as  agent  for  the  two 
parties  in  the  same  transaction;  but  he 
can  do  so  only  In  case  he  has  no  discretion 
to  exercise  for  either  party.  An  agent  to 
sell  fur  one  party  may  also  act  as  agent 
lor  tbe  buyer,  but  only  In  case  the  price 
unil  terms  of  sale  have  been  fixed  by  each 
party,  so  that  nothing  Is  left  to  his  dls- 
cretluD.  Bat  an  agent  to  sell,  intrusted 
with  a  discretion,  and  thus  bound  to  ob- 
tain tbe  best  price  he  can,  cannot  buy  tor 
himself  or  as  agent  for  unutber.  In  such 
a  ease  he  would  occupy  an  antaKoutottc 

Eositlun,  and  there  would  be  a  conflict  of 
kterests.  He  could  not  raithfully  serve 
tbe  one  party  without  betraylnie  the  in- 
terests of  tbe  otber.  He  would  at  least  be 
under  great  temptation  to  betray  the  in- 
terest  of  one  of  tbe  parties.  So  a  person 
may  somntlmes  tict  as  agent  of  both  par- 
ties in  tbe  making  of  any  contract;  but 
be  cannot  do  so  when  he  is  Invested  with 
a  di&cretlou  by  each  party,  and  when 
each  la  entitled  to  the  benefit  of  his  skill 
and  Judgment.  Tbe  roles  of  la  w  upon  this 
subject  have  been  laid  down  and  illua- 
truted  In  many  cases,  uf  which  It  Is  tjuSI- 
clent  for  the  present  purpose  to  cite  the 
following:  Utica  Ins.  Co.  v.  Toledu  Ins. 
Co.,  17  Barb.  132;  Rltt  v.  Insurance  Co.,  41 
Barb.  858;  New  York  Cent.  Ins.  Co.  v.  Na- 
tional Frotertioulns.Oo.,  14  N.T.8&:  Clat- 
lin  T.Bank.  25  N.  T.  29R:  Murray  v. Beard, 
102  N.  y.  605.  .=109.  7  N.  E.  Rep.  553;  Porter 
T.  Woodruff,  36  N.  J.  Eq.  174;  Mlchuud  v. 
Girod,  4  Huw.iiOS.  Contracts  thus  nego- 
tiated are  void  at  the  option  of  any  non- 
assenting  party  thereto.  The  policy  of 
tbe  lawcoodemns  them.  It  matters  not 
that  the  agent  baa  acted  fairly  and  hon* 
eatly,  and  even  that  neither  party  to  tbe 
contract  has  suffered  Injury.  It  is  enough 
to  condemn  tbe  contract  that  the  com- 
mon agent  In  fact  bad  any,  even  the  least, 
discretion  to  exercise  fur  the  parties.  As 
aaid  by  tbe  chancellor  la  Porter  v.  Wood- 
ruff: "^So  JealooB  la  tbe  law  upon  tbis 
point  that  It  will  not  even  allow  tbe  agent 
or  trustee  to  put  himaelt  in  a  position  In 
which  to  be  honest  must  be  a  atralo  upon 
him." 

Those  principles  of  law  are  not  disputed 
hy  tbe  counsel  who  argued  this  case,  and 
they  are  so  thoroughly  embodied  In  the 
law  that  they  coolu  not  be.  Their  dllTer- 
enco  Is  as  to  their  application  to  this  case. 
Tbe  learned  counsel  for  tbe  plaintiff  eon- 
tends  that  Straub  &  Morris  had  no  dis- 
cretion to  exercise  for  the  plaintiff  in  effect- 
ing tbe  reinsurance;  that,  so  far  as  they 
bad  any  discretion  to  exercise,  It  was  fur 
tbe  defendant  alone;  and  thus,  that  there 
was  nu  antagoaism  or  Incompatibility 
berwean  tbe  duties  tfa^  owed  to  each  of 


their  principals;  and  here  we  think  Ir  his 
mistake.  Straub  &  Morris  wnre  ordered 
to  reduce  the  plalntltTs  risk  by  caneellng 
tbe  policy,  or  by  reinsuring  tbree-flfth« 
thereof.and  this  order  they  wereabaolute- 
ly  bound  to  obey.  They  bad  a  discretion 
to  eierclse  in  determining  whether  they 
would  cancel  or  reinsure,  and  In  making 
that  determiaatioQ  they  acted  solely  for 
tbe  plaintiff.  They  determined  to  reln- 
anre,  and  thus  the  option  they  bad  to 
cancel  disappeared  ns  If  It  had  never  ex- 
isted, and  It  can  play  no  part  In  this  case. 
They  then  owed  tbe  duty  to  the  plaintiff 
to  reinsure,  If  they  could.  It  does  not  ap- 
pear why  the  plaintiff  was  unwilling  to 
carry  the  $2,500  of  Insurance.  It  may 
have  been  because  It  thought  there  was 
overlnsurance,  or  that  the  risk  was  too 
hazardous,  or  that,for  someother  reason, 
the  insurance  was  onprofltable  or  ande- 
struble.  It  might  have  been  difflcolt  to 
obtain  the  reinsurance  from  any  other 
good  company.  It  is  quite  clear  from 
whnt  appears  In  this  record  that  the  de- 
fendant would  not  knowingly  have  rein- 
sured the  risk.  lu  order  to  procure  the 
reioenrance  tbe  agents  owed  the  plaiotlB 
their  utmost  diligence  and  skill.  They 
had  issueil  an  improvident  or  undesirable 
pulley,  and  they  must  have  lelt  on^er  a 
very  strong  obligation  to  reduce  the  risk 
as  directed.  They  owed  a  duty  to  the 
plaintiff  tu  take  the  reinsurance,  even  If 
they  were  convinced  that  it  was  undesira- 
ble, basardouB.  and  unprofitable,  and  the 
more  thoroughly  they  were  convlneed  of 
these  things  the  more  urgent  was  their 
duty  to  protect  tbe  plaintiff.  On  tbeeon- 
trary,  as  agents  of  tbe  defendant,  they 
were  bound  to  exercise  their  discretion  on 
its  behalf,  and  not  make  the  rpinsurance 
without  Inquiring  and  kuo  win v  that  tbe 
risk  was  a  proper  one  for  it  to  take.  U 
was  their  duty  to  it  not  to  take  the  risk 
if  there  was  orerlnsorance,  or  If  It  was 
too  hazardous,  or  if  it  was  unprofitable 
and  undesirable;  and  hence  this  was  a 
case  where  they  could  not  In  this  tTansac- 
tlon  serve  tbe  two  masters.  There  was 
conflict  lu  their  duties,  and  they  were  an* 
der  a  strong  temptation  to  tail  In  their  al- 
legiance toona  or  the  otber  of  their  princt 
pals ;  hence  this  agreement  la  clearly  one 
which  the  polley  ol  the  law  condemns, 
and  we  see  no  reason  to  doubt  that  the 
court  below  properly  applied  the  prindplea 
of  law;  and  Its  Judgment  shoald  be  af- 
firmed, with  coeta.  All  concur. 

OSS  N.  T.  480) 
GUBXAM  T.  DELAWABB  &  O.  B.  00. 
(Court  of  Appeals  of  New  Toilc.  June  6,  IflOS.) 

Railkoad  CoimiioT  —  Ooi»thuction  of  Road— 

BnsPBKSION  OP  WORR~Liq0IDATSD  DaMAGBS. 

1.  Where  tbe  president  of  a  reread  com- 
pany owned  nearly  all  the  stoc)^  and  furolBhed 
all  the  money  to  bnlld  the  road,  and  he  and  his 
private  secretary,  who  was  also  secretary  of 

the  company,  attended  to  ail  its  bnaineas,  a  let- 
ter to  a  contractor  written  by  the  secretary  on 
the  death  of  the  president,  sayiox  that  the 
president's  executor  desired  tbe  work  suspend- 
ed, constituted  a  BUQ>enBkm  by  the  company, 
especialiy  when  the  company  made  no  demand 
on  the  contractor  to  proceed. 

2.  A  contract  tw  the  construction  of  a  rail- 
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road  provided  thaX  ft  certain  per  cent,  of  th« 
money  paid  on  the  monthly  estunateB  shonld  be 
retained  by  the  company  aotil  the  completion  of 
the  work,  and  that  the  contractor  ahoold  make 
no  claim  for  damages  in  caae  the  work  be  sus- 
pended or  ddayed.  BM,  that  the  oontractor 
vas  entitled  to  reeorer  the  per  cent,  withheld 
'ffliere  the  company  had  Baspended  w<ttk  for  six 
months  and  rernsed  to  jfiTO  him  KOJ  assnrance 
that  It  would  be  resumed. 

8.  A  contract  for  the  constraction  of  a  rail- 
road reserved  to  the  company  the  right  to  tow 
minate  the  contract  at  any  time  by  formal  no- 
tice in  writing,  and  upon  payment  to  the  con- 
tractor for  all  labor  performed,  and  the  further 
sum  of  $3,000  as  riQuidated  damages.  Hdd, 
where  the  company  suspended  the  work,  and 
tlion  failed  to  resume  it,  that  the  contractor 
could  not  recover  the  $3,00(K  tinae  a  payment 
of  liqnidated  damages  waa  not  reserved  for  a 
breach  of  the  contiacti  but  as  a  means  to  dis- 
solve it. 

Appeal  from  Bopreme  coart,  xeneral 
term,  BRcond  department'. 

Action  by  Francis  Curnan  against  the 
Delaware  &  Otsego  Railroad  Company 
upon  a  contract  for  tbe  constrnctlon  ot 
a  railroad.  From  a  Judgment  of  the  gen- 
eral term  (17  N.  Y.  Sapp.  714)  affirming  a 
Judgment  for  plaintiff  for  920,406.89,  ren- 
dered on  the  decision  of  the  trial  Judge, 
defendant  appeals.  Modified. 

The  tacts  appear  In  tbe  following  state- 
ment by  ANDREWS,  C.  J. : 

This  appeal  Is  from  a  Jndgment  of  tbe 
general  term  In  the  second  department, 
a£Brmlng  a  Judgment  rendered  on  tbe 
decision  of  the  trial  Jadge  awarding  dam- 
ages to  tbe  plaintiff  In  tbe  sum  of  «20,- 
408.89,  against  the  defendant.  Tbe  par- 
ties entered  Into  a  contract,  dated  June 
30, 1887,  for  the  construction  by  the  plain- 
tiff for  the  defendant  of  tbe  roadbed  ot  tbe 
dWeadant'a  pniposed  road,  about  25  miles 
In  length,  In  the  county  of  Delaware,  In 
tbia  state,  for  which  payment  was  to  be 
made  to  the  plaintiff  at  prices  fixed  tor 
the  several  kinds  uf  work,  according  to 
theemoant.  Tbe  contract  required  that 
the  work  sbonld  be  commenced  within 
ten  days  after  Its  date,  and  that  It  should 
be  completed  wltbtn  una  year  and  six 
months.  Tbe  company  agreed  to  pay  the 
contractor  monthly,  on  or  about  the 
15tb  day  of  each  month,  for  all  work  done 
and  materials  fnrnlflhed  tiy  blm  up  to  and 
Including  the  last  day  of  tbe  preceding 
mouth,  on  the  certldcate  of  the  chief  en- 
glneer,  at  the  rates  specified  lu  the  con- 
tract, "less  ten  per  centum  ot  sucb 
amount,"  to  be  withheld  until  the  final 
completion  and  acceptanceol  tbe  work, at 
whlcb  time  tbe  sum  retained,  together 
with  the  balance  due  on  tbe  final  esti- 
mate, was  to  be  paid  by  the  company  to 
the  contractor  on  the  certificate  uf  tbe 
chief  engineer  "that  the  whole  work  pro- 
vided for  in  this  contract  Is  completed 
and  acceptably  finished  within  tbe  time 
specified. "  By  tbeelghtbartlcleof  tbe  con- 
tract ft  waa  provided  that  the  contractor 
shoold  make  no  claim  for  damages  from 
hindrance  or  delay  from  any  cause,  In  the 
progress  In  any  portion  of  the  work,  or 
in  case  tlie  work  for  any  reason  should  be 
suspended  or  delayed,  "and  that  in  no 
ev<>ttt  shall  tbe  contractor  claim  or  have 
a  riKht  to  extra  compensatlun  lor  damage 
arlsir.g  from  anysuspensionordelay  in  tbe 


prosecution  of  tbe  work,"  but  bis  time 
for  the  performance  of  the  contract  was 
extended  In  case  be  was  delayed  by  the 
acts  or  omission  of  tbe  company,  **or  on 
account  of  failure  to  secure  right  of  way,  or 
for  any  other  reasons.  **  for  a  time  equal  to 
tbe  hindrance  or  delay  in  the  prosecution 
fif  the  work  aooccasioned.  The  fourteenth 
article  Is  as  follows:  "Fourteenth,  it  Is 
further  mutually  agreed  by  and  between 
all  the  parties  hereto  that  the  party  ol 
tbe  first  part  reeervee  the  right  to  dls- 
solTe  this  contract  at  any  time;  and  tbe 
party  of  tbe  second  part  hereby  agrees 
to  discontinue  all  work  provided  to  he  per- 
formed by  the  party  of  tbe  second  part  for 
the  party  of  tbe  first  part  by  tbls  agree- 
ment upon  five  days' notice  by  the  party 
of  the  first  part,  in  writing,  to  tbe  party 
of  the  second  part,  notifying  tbe  party  of 
tbe  second  part  to  discontinue  an  work 
provided  by  said  contract.  It  Is,  how- 
ever, further  provided  and  agreed  by  and 
between  tbe  party  of  tbe  first  part  and 
second  part  hereto  that  tbe  power  to  dis- 
solve this  agreement  can  only  be  exer- 
cised by  tbe  party  ol  the  first  part  upon 
tbe  notice  aforesaid;  and  tbe  payment 
of  all  sums  due  the  party  of  tbe  secimd 
part  for  all  labor  periormed  for  tbe  party 
of  tbe  first  part,  and  the  payment  of  tbe 
further  sum  of  three  thousand  dollars 
hereby  agreed  upon  to  t>e  paid  to  the 
party  of  the  second  part  as  liquidated 
damages,  which  pnyroenC  shall  be  In  full 
(or  labor  performed,  for  all  material  fur- 
nished,and  damages  that  tbe  party  of  the 
second  part  may  snataln  by  the  nonper- 
formance nod  completion  of  the  work 
provided  for  lu  and  by  the  above  agree- 
ment, and  the  offer  or  tender  nf  the  sums 
above  mentioned  by  the  party  of  tbe  first 
part  to  the  party  of  the  second  part  shall 
be  accepted  by  him  In  full  tor  all  claims, 
charges,  demands  be  may  have  against 
tbe  party  of  tbe  first  part  for  any  catise 
whatever  because  of  tbe  above  contract, 
or  and  tbe  dldsolutlon  of  tbe  same,  and 
Bbell  be  a  bar  to  any  action  brought  or 
attempted  to  be  brought  by  the  party  of 
tbe  second  part,  his  heirs  or  assiKue, 
against  tbe  party  of  tbe  first  part  or  Its 
assigns.*  Tbe  defendant  was  organised 
as  a  general  railroad  corporation,  and  its 
stork  consisted  of  S,5.5l  shares  uf  flOO  each, 
of  which  (me  Thomas  Cornell  held  about 
8,400.  He  was  the  promoter  of  tbe  road, 
and  the  defendant  requested  a  finding 
"that  Thomas  Cornell  was  building  the 
roadbed  of  tbe  detendaut  through  tbe 
agency  of  this  company."  wbicb  finding 
was  made  by  tbe  trial  judge.  The  enter- 
prise ol  bttllding  tbe  road  was  hfs,  and 
he  was  sustantlully  the  principal  In  tbe 
trunnactlon.  Irle  rnrnlahed  the  means  for 
building  tbe  road,  and  whatever  gains 
might  accrue  from  the  enterprise  would 
Inure  almost  wholly  to  his  benefit,  or  fu 
case  of  loss  It  would  fall  upon  blm.  Cor- 
nell was  president  ot  the  defendant,  and 
one  Dlmmlck  (who  was  the  ctmfldentlal 
clerk  and  agent  ot  Cornell)  waa  its  secre- 
tary, treasurer,  and  also  a  director  of  the 
company.  The  contract  was  executed 
In  liehalf  ot  the  company  by  the  president 
and  secretary.  The  plaintiff,  within  a 
few  days  after  the  execution  of  tbe  con- 
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tract,  Oateretl  npoD  Its  performance,  aod 
dllteently  prosecuted  the  work  until  No- 
vember, 1887,  wben  by  direction  nt  tbe  de- 
lendant  tbe  work  waa  soHpeuded,  and  tbe 
plaintiff  waa  oot  permitted  to  reaaiue  tbe 
work  ontll  Movember,  1888,  altboogh  he 
desired  and  kept  himself  In  readiness  to 
proceed.  The  work  done  and  materials 
famlabed  ap  to  the  saepeosion  ol  the 
work  In  November,  1887,  had  been  certi- 
fied by  the  chlet  engineer  of  tbe  company. 
In  November,  1S8S.  the  defendant  directed 
tbe  plaintiff  to  resume  work,  which  be 
did,  and  continued  Its  prosecution  until 
March  81, 1890,  when  be  received  tbe  fol- 
lowing letter:  "Rondoat.  N.  7.,  March 
31, 189U.  Francis  Curnao,  Esq.— My  Dear 
Shr.  Tbe  death  of  Mr.  Cnmell  has  left  tbe 
executive  office  of  the  Delaware  &  Otsego 
Railroad  Co.  vacant.  The  vice  president 
resideii  In  New  York  city,  and  It  Is  dulrecl 
by  Mr.  Edwin  Tonng,  the  exeentor  a(  Mr. 
Cornell's  estate,  that  yon  auspend  your 
work  until  baean  ofilclally  take  action,  at 
which  time  you  will  be  duly  informed, 
and  be  hopes  that  no  serious  delay  will 
occur.  Very  truly,  yonrs,  Samuel  G. 
Dlmmlck,  Sec.  D.  &  O.  B.  K.  Co."  Mr. 
Cornell  died  March  80, 1^90,  tbe  day  before 
tbe  letter  was  written.  The  ptaintlfi.  Im- 
mediately after  receiving  the  letter,  called 
on  Dlmmlck  at  the  ol&ce  of  the  company 
at  Rondout,  and  there  met  Mr.  Toong, 
tbe  executor  of  Mr.  Cornell's  estate,  and 
there  tbe  direction  to  suspend  work  was 
aabetantlally  twpeated,  and  he  waa  in- 
formed that  the  saspension  would  prob- 
ably be  fur  about  four  months,  and,  an  the 
plaitttltt  testifies,  he  was  requested  by 
IHrnmlek  and  Tonng  to  keep  his  teams 
upon  tbe  work  so  as  to  be  ready  to  re- 
same  when  required.  The  plaintiff  sns- 
pended  the  work,  and  kept  his  teams, 
and  men  to  take  cure  of  them,  employed 
tor  several  months,  until  July,  when  he 
was  directed,  as  he  testlfles,  by  Dinimlck 
and  f  onns  to  keep  them  no  longer  await- 
ing the  resumption  of  tbe  work,  and  he 
then  took  them  away.  Tbe  plaintiff  re- 
peatedly applied  to  Dlmmlck  for  perralx- 
sioo  to  resume  work,  but  was  put  off,  and 
be  was  Informed  by  Mr.  Young  that  It 
waa  ImpoBslble  for  him  toeay  wbat  would 
be  done  with  the  road,  and  that  **the 
whole  question  would  ultimately  turn 
npoD  whether  or  not  tbe  Ulster  and  Dela* 
ware  Railroad  would  take  the  road  and 
conclude  to  finish  It,  and  wbat  their  ac- 
tion would  be  I  told  him  I  could  not 
state."  In  September,  1890.  the  plaintiff 
made  application  to  the  vice  president  of 
the  defendant.  In  New  Tork,  for  payment 
ol  amount  due  blm,  and  that  officer  In- 
formed him  that  be  knew  nothing  about 
tbe  matter,  and  that  he  bad  never  met 
with  the  board  of  directors  since  Its  first 
organisation.  Similar  demand  waa  made 
iH  Dlmmlck.  Tlie  work  on  tbe  road  has 
never  been  reaamed.  VBhfa  the  work 
was  stopped,  on  the  death  of  Mr.  Cornell, 
there  were  a  few  hnndred  dollara  only  In 
the  company's  treasury,  and  the  company 
bad  no  means  then  or  afterwards  with 
which  to  carry  on  tbe  work.  It  would 
have  required  an  expenditure  of  about 
110,000  to  complete  plalntlff'H  contract. 
This  action  was  eommeneed  In  October, 


1880.  The  plaintiff  was  allowed  to  re- 
cover (1)  the  sum  unpaid  for  work  and 
materials  famished.  Including  the  10  per 
cent,  reserved;  (2>  the  expenses  incurred 
by  him  between  March  81, 1890,  and  July 
In  tbe  same  year,  in  keeping  men  and 
teams  in  readiness  to  proceed  with  tbe 
work  pursuant  tu  tbe  request  fif  Dlui- 
mlck:  (8)  the  sum  of  98,000.  liquidated 
damages  mentioned  in  tbe  fourteenth  ar- 
ticle of  the  contract.  Otber  facts  are 
stated  In  the  opinion. 

Q.  O.  B.  Hasbronck,  for  appellant.  P. 
Cantbke  and  Jobn  Hackett,  for  respond- 
ent. 

ANDREWS,  C.  J.,  (after  stating  tbe 
facts.)  The  finding  tbat  the  work  was 
suBpended  in  March,  18&0.  by  direction  of 
the  delendant  Is  supported  by  evidence. 
The  letter  of  March  81. 189U,  addressed  by 
Dlmmlck,  secretary  of  the  company,  in  hw 
official  character,  to  tbe  plaintiff,  waa 
Justly  interpreted  by  the  trial  Judge  as 
containing  a  request  by  the  defendant  to 
suHpend  work  under  the  contract.  It  Is 
true  tbat  tbe  letter  states  that  "It  la  de- 
sired by  Mr.  Edwin  Young,  the  executor 
<a  Mr.Cnniell,"  tbat  the  work  ahall  be 
anspended.  Bat  the  relations  between 
the  Cornell  estate  and  the  defeadant  wen 
of  such  a  character  tbat  the  work  conid 
only  be  prosecuted  with  tbe  cumieDt  and 
co-operation  of  tbe  former.  Cornell  in  his 
lifetime  waa  tbe  promoter  of  the  enterprise 
of  building  tbe  road,  and  the  only  source 
from  which  funda  conld  be  obtained  for 
continuing  tbe  work.  He  owned  nearly 
tbe  whole  stock,  and  seema  to  have  been 
vested  with  tbe  exclusive  management  of 
tbe  affairs  of  the  corporation.  The  board 
of  directors  does  not  appear  to  have  had 
any  meetingn,  but  all  Its  powera  were  ex- 
ercised by  Mr.  Cornell  and  the  secretaryi 
DImmlek.  In  view  of  the  circnnuitMicea, 
when  the  secretary  informed  the  plalntlir 
of  tbe  wish  of  the  representative  of  tbe 
Cornell  estate  that  the  work  should  be 
suspended,  which  was  confirmed  at  the 
subsequent  Interviews  lietween  the  plain- 
tiff and  Dlmmlck  and  Young,  he  bad  a 
right  to  regard  tbe  letter  as  a  notification 
by  tbe  company  to  suspend  the  work. 
There  were  no  fonda  In  the  treasuir. 
The  work  conld  not  go  on  nnleas  the 
means  should  be  furnlsbed  out  of  Cornell's 
estate.  The  executor  was  not  ready  to 
act.  Both  the  plaintiff  and  Dlmmlck,  the 
secretary,  understotHl  the  situation,  and, 
wben  the  plalntlfl  was  informed  by  the 
secretary  of  tbe  company  that  the  exeen- 
tor dealred  tbat  the  work  should  be  ana. 
pended,  he  bad  a  right  to  understand 
that  this  waa  also  tbe  wish  of  the  com- 
pany The  actual  authority  conferred  by 
the  corporation  upon  Dlmmlck  does  not 
appear.  But  bis  authority  may  be  im- 
plied from  the  power  be  had  been  accus- 
tomed to  exercise  without  diasent  of  the 
company,  and  preanmably  with  Ita 
acquiescence.  He  was  a  director  <rf  the 
company,  and  Its  secretary  and  treasurer. 
He  was  the  person  through  whom  the 
directions  of  the  i:ompany  to  the  plaintiff 
were  communicated,  and  the  plaintiff 
waa  Jnatifled  la  reganUng  dlrectiona  given 
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by  htm  In  bla  official  character  rmpoctlnf? 
the  proaecutloD  or  HuspenBloti  of  the  work 
under  thecootract  as  anthorized  br  the 
company.  Tbat  tho  company  was  an 
actor  la  BURpendlnfc  the  work,  and  that 
the  letter  of  March  SI,  ISM,  was  intended 
lis  a  direction  hy  the  company  to  Che 
plaintiff  to  snepend  the  work,  is  also  a 
reasonable  lafureoee  from  other  facts. 
The  company  treated  the  work  as  sns- 
pended.  It  made  no  request  npon  the 
plaintiff  to  proceed.  On  the  contrary,  be 
was  unable  to  get  the  consent  of  the  com- 
pany to  resome  the  work,  althoDKh  be 
made  repeated  appltcatli>ns  for  this  pur- 
pose to  the  secretary  at  the  company's 
office,  and,  npon  application  to  the  vice 
president,  tbat  officer  disclaimed  any 
knowledge  of  tbeaftalraof  the  company. 
The  chief  eni^neer  of  the  defendant  In 
charge  of  the  work  testified  that  on 
March  SI,  1800,  he  received  orders  to  stop 
the  work  from  Mr.  Dimmlck,  the  secre- 
tary, and  that  be  was  the  official  throagh 
whom  be  was  accastomed  to  receive  the 
orders  of  the  company,  and  tberonpon  he 
dlscootlnaed  engineering  work  which  was 
necessary  to  be  done  before  the  plaintiff 
eonld  proceed. 

The  Tight  reserved  to  the  efnmpany  In 
the  eighth  article  of  the  contract,  to  sos- 
pend  or  delay  the  work,  is  to  be  reason- 
ably cjnstrned.  It  cunld  not  abandon 
cbe  enterprise  or  delay  it  for  an  Indefinite 
and  anreasohahle  time,  and  still  refose  to 
pay  the  plaintiff  the  10  per  cent,  with- 
held, on  the  ground  that  by  the  eoutra£t 
that  amonnt  was  to  be  retained  until  tbe 
completion  and  acceptance  of  the  work. 
When  tbe  action  was  commenced  the 
ability  of  tbe  company  to  farther  prose- 
cute the  work  was,  upon  tbe  evidence, con- 
tingent upon  the  action  of  third  parties. 
Tbe  company  refused  to  give  tbe  plaintiff 
any  assurance  tbat  the  work  would  ever 
be  resumed.  The  last  suspension  had 
already  continued  six  months.  Under 
these  circumstances  we  think  the  eighth 
article  was  not  available  to  the  defendant 
as  a  defentie  when  eallpd  upon  for  pay- 
ment of  the  sum  retained,  which  repre- 
sented an  indebtedness  for  work  done  and 
materials  furnished  under  tbe  contract. 
Tbe  trial  judge  awarded  to  the  plaln- 
tlff,  In  addition  to  tbe  10  per  cent,  with- 
held under  the  contract,  the  saro  of  f  2.000 
for  tbe  value  of  the  use  of  teams  and 
property  which  the  plaintiff  kept  unem- 

eloyed  upun  tbe  line  of  the  road  fn>m 
[arah  81, 1890,  to  July  22.  1890,  and  for 
the  wages  of  men  for  a  period  of  about  10 
days  from  April  1,1890.  There  was  evi- 
dence tending  to  show  that  Dimmlck,  the 
secretary,  on  suspending  the  work  March 
31, 1890,  and  Young,  tbe  executor  of  Uor- 
nell,  reqaested  tbe  plalotiff  to  keep  the 
men  and  teams  npon  the  line  uf  the  road 
iu  readiness  for  tbe  resumption  of  the 
work,  and  that  at  tbelr  request  tbe  men 
were  diacbarged  on  tbe  11th  of  April,  and 
the  teams  on  tbe  22d  of  July.  Under  tbe 
circumstances  an  Implied  contract  arose 
on  the  part  of  the  defendant  to  conipen- 
satn  the  plaintiff  for  blA  loss  io  foregoing 
the  use  of  bis  teams  and  property  during 
rbis  period,  and  for  his  expenses  in  retain- 
ing the  men,  provided  tbe  arrangement  was 


one  which  Dimmlck  was  authorized  to 
make  In  behalf  of  the  company.  We 
think  tbe  arramrement  was  witbin  tbe 
Incidental  powers  possessed  by  Dimmlck 
as  the  representative  of  tbe  company  In 
directing  a  suspension  of  the  work. 
When  the  suspension  was  directed  It 
seems  to  have  been  supposed  by  all  tbe 
parties  tbat  It  vrould  continue  for  a  ebort 
time  only,  and  It  may  well  have  been  re- 
garded that  any  delay  In  resuming  the 
work  when  Its  resamptloa  was  decided 
upon  would  be  to  tbe  detriment  of  the 
company. 

We  are  unable,  however,  to  concur  with 
the  courts  below  In  the  award  of  the  sum 
of  93,000  liquidated  damages  under  the 
provisions  of  tbe  fourteenth  article.  By 
tbat  article  tbe  rlKbt  was  reserred  to  tbe 
company  to  terminate  and  end  the  con- 
tract at  any  time  bytf>rmal  notice  in  writ- 
ing of  Ita  Section  so  to  do,  and  upon  pay- 
ment to  tbe  contractor  for  all  labor  per- 
formed, and  of  tbe  further  som  of  fS.OOO 
as  liquidated  damages,  "  which  pay- 
ment,"^ the  contract  declares,  "shall  be  in 
full  for  all  labor  performed  and  materials 
fnmlshed,  and  damages  tbat  the  party  of 
the  second  part  may  sustain  by  tbe  non- 
pcriormance  and  completion  of  the  work 
provided  for  In  and  by  tbe  above  agree- 
ment." The  provision  as  to  llqoldated 
damages  applies  only  In  ease  tbe  contract 
should  be  terminated  by  tbe  election  of 
the  company  before  the  work  was  com- 
pleted, w  bleb  election  was  to  be  stenlfled 
by  written  notlee  to  the  plaintiff,  and 
notice  alone  would  be  ineffectual  to  dis- 
solve the  contract,  unless  tbe  payments, 
including  the  sum  paid  for  liquidated 
damages,  should  tw  made.  The  llqui* 
dated  damages  werenot  fixed  fora  breach 
of  the  contract.  Tho  dissolution  of  tbe 
eon  tract,  nnder  ttaetermsof  the  fonrteentii 
article,  would  in  no  sense  eonstltnte  a 
breach,  but  would  be  a  power  reserved  In 
the  contract  Itself.  The  company  never 
exercised  the  power  conferred  by  tbe  arti- 
cle. It  never  terminated  tne  eontract. 
Tbe  contract  was  blading  upon  tbe  com- 
pany at  all  times  ap  to  the  commence- 
ment ot  this  action.  By  Its  refusal  to 
permit  the  plaintiff  to  proceed  with  the 
work,  and  Its  unreasonable  delay.  It  bad 
Bubjet^ted  Itself  to  llabTllty  to  pay  tbe 
plaintiff  In  full  for  the  work  done  and 
materials  tarnisbed  by  him  under  the  con- 
tract, and  coald  no  longer  Insist  on  re- 
taining the  ten  per  centum  under  the  pro- 
visions of  the  contract.  By  its  own  acts 
tbe  company  bad  forfeited  the  right  long- 
er to  withhold  payment.  Any  damages 
which  tbe  plaintiff  sustained  by  the  un- 
reasonable delay  of  the  company  and  Its 
practical  abandonment  of  tbe  enterprise 
the  plalntirr  was  entitled  to  recover  as 
upon  a  breach  of  the  contract  by  the  de^ 
fondant.  But  tbe  provision  forliqaldated 
damages  bad  no  application  to  this  situa- 
tion, and  it  cannot  be  extended  beyond 
Its  obvious  scope  and  purpose.  For  tbe 
reasons  indicated  we  think  the  Judgment. 
BO  far  as  It  embraces  the  allowance  for 
liquidated  damages,  is  erroneous.  The 
Jndgment  should,  tbnrefore, be  modltled  by 
striking  out  the  sum  awarded  as  liqui- 
dated damages,  and,  as  so  modified,  af- 
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flrmed, 'Without  costs  In  this  eoort  to 
«ltlw  party.  All  eonenr. 
Jadgment  aceordlDgly. 


(IJS  S.  7.  369)  ■ 

HOLHES  T.  OILMAN  et  aL 
(Conrt  of  Appeals  of  New  Tork.  Jane  9, 1893.) 
Lm  InsinijLircB  —  Patmsnt  of  Pbimidiu  with 

pABTSBKflHlP  MOKBT. 

DecedoPt  misappK^nlated  moiiflT'  of  a 
partnership  of  which  he  wm  a  member,  and  ap- 
plied B  portioii  thereof  to  the  parment  of  pre- 
miama  on  life  InBurance  procured  by  him  for 
his  wife's  benefit  The  amount  misappropriated 
exceeded  the  amount  of  the  policies,  aefd,  that 
the  snrriTine  partner  could  recover  auch  pro- 
ceeda.  the  idfe's  insarable  interest  in  the  life 
of  deoedent  not  bafaig  trojfectr  In  the  mtaae  that 
it  was  minided  wtth  the  moner  oonrertedt  so 
that  only  the  amonnt  of  premlams  conld  be 
«OTered.  18  N.  Y.  Supp.  06,  afflnned.  19  N. 
Y.  Supp.  151,  revereed. 

Appeal  from  aopreme  court,  general 
term,  flrst  department. 

Action  by  Cbarleti  S.  Uolmes  afcalnst 
BeMie  L.  (Jllman.  widow  of  Arthnr  C.  OiU 
man,  deceasMl,  Impleaded  with  William 
B.  Davenport,  administrator  with  the  will 
anuexed  of  decedent,  Htepben  H.  Olln, 
troatee,  and  the  Union  Trnst  Compuuy  ol 
New  York.  From  a  Judgrnient  of  the  gen- 
«ral  term  (19  N.  Y.  Hnpp.  l&l)  reversing  ho 
much  of  the  Jndsment  on  the  report  ut  the 
rereree  as  is  In  favor  of  plaintiff,  (18  N,  Y. 
Sopp.  66,)  plalatiR  appeals.  Beversed. 

The  other  fasta  fully  appear  In  thefol- 
lowlnff  statement  by  PECKHAM,  J.: 

Tblslsaa  appeal  by  the  plaintiff  from 
an  orderof  the  general  term  of  the  supreme 
«oort  of  the  flrst  department,  which  re- 
rereed  npon  the  farts  as  well  as  the  law 
80  iiiacb  of  a  Jnd|l;raent  entered  npon  the 
report  of  a  referee  as  was  In  favor  of  the 
phitatirr.  and  granted  a  new  trial  of  the 
Issues  InvolTed  before  another  referee. 
The  action  was  brought  for  the  purpose 
(if  bavluK  an  account  taken  of  all  of  certain 
moneys  allef^ed  to  have  bu*u  wrongfully 
abstracted  from  a  partnership  by  one  Ar- 
thur C.  Oilman,  who  was  one  of  the  part- 
ners, and  Invested  by  him  In  certain  pol- 
icies of  Inanrauco  In  favor  of  hla  wife  and 
children.  The  complaint  asked  also  that 
the  amount  of  the  Insurance  money  col- 
lected on  aueb  policies  might  be  Impressed 
with  a  trust  In  favor  of  the  plaintiff,  who 
was  one  of  the  partners  In  such  firm,  and 
the  assignee  of  the  other  members  except- 
ing Oilman,  iind  that  the  defendant  the 
Dnlon  Trust  Company  (with  which  the 
moneya  collected  on  the  Insurance  policies 
bad  been  deposited)  might  be  dlructed  to 
pay  such  moneys  over  to  the  plaintiff. 
Other  relief  was  asked  which  was  appro* 
prlate  to  the  case  stated  in  the  complaint. 
The  answer  denied  the  chief  allegations 
contained  Inemcb  complaint,  and  upon  the 
tasoea  thm  ralaed  the  parties  proceeded  to 
trial  before  a  referee.  The  following  am 
the  material  facts: 

In  December,  1880,  ArthorO.  Oilman  be- 
came a  member  of  the  firm  of  J.  H.  La- 
baree  ft  Co..  dealers  In  teas  and  coffeee  in 
New  York  city,  and  contlnned  such  mem- 
ber until  his  death,  which  occnrred  sud- 
denly on  tlie  15th  of  December,  1880.  Dur- 


ing all  this  time  be  was  a  trusted  member 
of  the  Arm,  end  practically  had  exclusive 
chai^  of  its  office  affairs,  which  Included 
the  management  of  the  Arm  bank  account 
and  the  making  of  all  notes  and  other  pa- 
per Issued  In  the  business  of  the  Arm.  For 
several  years  prior  to  his  death  he  bad 
prepared  semiannual  statementa  purport- 
ing to  show  the  financial  condition  of  the 
Arm,  and  these  statements  be  had  rendered 
to  Its  different  members.  The  last  one 
bad  been  rendered  aa  of  tbedate  December 
1,  1890,  and  showed  the  firm  with  aHsets 
exceeding  liabilities  by  nearly  the  amount 
of  $200,000.  This  statement  was  received 
by  the  plaintiff  (who  resided  in  Cincinnati) 
about  December  11,3890.  For  some  rea- 
son, which  Is  not  made  plain  by  tbe  proof, 
and  soon  after  the  above  date,  the  mem- 
bers of  the  firm  commenced  an  examina- 
tion as  to  Its  condition,  and  the  examina- 
tion was  not  conelnded  until  after  Oil- 
man's death,  when  It  was  discovered  that 
the  firm  was  Insolvent  by  more  than  986,* 
000.  Further  Investigation  brought  to 
light  the  fact  that  Oilman,  commencing  In 
the  year  1882,  and  continuing  down  to  his 
death,  bad  wrongfony  and  fraudulently 
taken  from  the  assets  of  the  firm  large 
sums  of  money,  which  ho  had  wrongfully 
appropriated  to  his  own  use.  By  reason 
of  this  dishonest  conduct  on  the  part  of 
Oilman  the  firm  was.  In  December,  1S90, 
Insoivent.  Instead  of  having  a  surplus  of 
nearly  $200,00'),  as  shown  by  his  last  state- 
ment. Tbe  amount  wronglally  taken  by 
him  was  over  9220,000,  and  It  was  done  by 
means  <if  false  entries  In  the  books  of  the 
firm,  spread  over  the  period  of  about  eight 
years.  There  were  found  among  his  pa- 
pers In  tbesafe  at  the  offlueof  the  Arm  four 
policies  of  Insurance  npon  bis  life;  one  for 
95,000,  IsHueu  and  dated  March  9,  1880,  and 
three  other  policies,  aggregating  945,000, 
and  issued  between  the  dates  of  April,  1884, 
and  January.  1888.  Also  two  certificates 
of  bis  membership  In  a  benefit  association, 
one  dated  In  August,  18N1,  and  the  other 
In  January,  1885.  Each  of  the  four  policies 
was  Issued  on  Oilman's  application,  made 
In  the  name  uf  his  wife,  and  each  was  In 
terms  payable  to  her.  Tbe  certlflcates 
were  also  Issued  on  bla  application,  signed 
by  Mm,  In  which  he  atated  he  desired  his 
death  loss  to  be  paid  to  bis  wife.  It  does 
not  api>eartbat  any  of  the  premiums  upon 
any  of  the  policies  were  paid  by  Mrs.  Oil- 
man, or  with  funds  provided  by  her,  or 
that  she  had  any  knowledge  of  the  exist- 
ence of  the  policies  prior  to  her  hneband'a 
death.  All  of  the  premiums  on  the  above- 
mentioned  policies, aggregating  about94,- 
OOO,  were  paid  by  Oltman  out  of  the  firm 
funds,  and  the  premlams  which  fell  due 
after  the  yearl882  on  the  above-mentioned 
95,000  policy  were  also  pnld  from  such 
funds. 

When  the  firm  was  discovered  to  be 
Insolvent,  the  plaintiff  provided  funds  for 
the  payment  of  Its  debts  and  the  contin- 
uance Gf  Its  business.  The  policies  uf  In- 
surance having  been  collected  and  paid 
Into  the  trust  company,  tbe  plaintiff  and 
the  defendant  Mrs.  Oilman  each  claimed 
the  right  to  recover  tbe  whole  sum, 
amounting  to  over  956,000.  The  referee 
awarded  tbe  above-mentioned  95,000  potl- 
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cy,  wblcli  was  dated  and  laitaed  In  March, 
1R80,  to  the  defendant,  nubject  to  the  lien 
ot  about  91,000  of  premlumB  becnmlDte 
doe  eubsequeut  to  1882,  and  paid  by  Gll- 
luan  oat  of  the  fandB  of  the  Arm.  The 
policy  Iteeir  wati  taken  out  prior  to  aoy 
conTcralon  of  firm  funds,  and  the  premi- 
ums thereon  prior  to  18S2  were  paid  by 
Qllman  out  of  his  own  fuads.  Thepolides 
aKgregatlng  f46,000  were  obtained  and 
maintained,  an  the  referee  flnda,  from  the 
funds  of  the  firm,  which  theevldence  traces 
and  Identifies  as  thus  Invested.  The  ref- 
eree, therefore,  awarded  all  the  moneys 
collected  on  those  three  policies  to  the 

elaintlff.  He  awarded  to  the  defendant 
[r«.  Gllman  the  amoanta  ot  the  two  cer- 
tlflcateB  of  inanrance  In  the  benefit  associ- 
ations, on  the  ground  that  the  plaintiff 
had  failed  to  show  that  they  bad  been  ei- 
ther procured  or  maintained  from  the 
funds  of  the  firm.  The  defendant  Mrs.  Gll- 
man Appealed  from  this  Judgment  entered 
upon  the  report  of  the  referee  to  the  gen- 
eral term,  where  the  Jodgment  was  re- 
vised, and  a  new  trial  granted  as  to  the 
amonnt  awarded  to  the  plaintiff.  For 
the  purpose  of  facilitating  an  appeal  by 
the  plaintiff  to  this  court,  the  defendant 
Mrs.  Oilman  has  stipulated  that,  If  the  or- 
der granting  a  new  trial  be  here  affirmed, 
the  Judgment  tu  be  entered  In  her  favor 
shall  neverthelew  award  to  the  plaintiff 
the  amonnt  of  the  aggregate  premiums 
foond  by  the  referee  to  have  been  paid  out 
of  the  firm  money,  together  ;with  Interest 
theraon  from  the  time  of  their  payment, 
and  thai  the  rest  of  the  proceeds  ot  the 
policies  shall  be  paid  to  her. 

Hoadly,  Lanterbach  A  Johnson,  (George 
Hoadly,  of  counsel,)  for  api>ellant.  Jane- 
way,  Thacher  &  Rlcfaards,  (James  O.Jane* 
way,  of  counsel,)  for  respondents. 

PECKHAM,  J.,  (after  stating  the  facts.) 
It  is  stated  In  the  order  which  reverses  the 
Judgment  herein  that  It  is  reversed  npon 
questions  ot  tact  as  welt  as  otiaw.  Id 
such  case  It  Is  the  duty  of  this  court  to  re- 
view  the  determination  of  the  court  below 
upon  both  questions  of  fact  and  of  law. 
Code  Civil  Proc.  5  1888.  A  careful  rnvlew 
of  the  case  convinces  as  that  the  findings 
uf  fact  made  by  the  referee  are  amply  stia- 
taloed  by  the  evidence,  and  that  the  Judg- 
ment should  not  be  reversed  on  the  facts. 
We  are  confirmed  In  the  correctness  of  this 
view  upon  a  perusal  ot  the  opinions  deliV' 
ered  by  the  learned  Judges  at  the  general 
term.  We  there  find  that  the  order  re- 
versing the  Judgment  upon  questions  of 
fact  as  well  as  of  law  was  formal  merely, 
the  Judgment  being  actually  reversed  be- 
cause the  court  tMlow  took  a  different 
view  of  the  lew  from  that  adopted  by  the 
referee  upon  his  own  findings  of  tact. 

The  claim  of  the  plaintiff  to  recover  the 
izioneys  arising  from  the  payments  of 
these  pollclm  is  based  upon  the  principle 
which  allows  a  ceHtui  que  trust  tu  foliow 
trust  funds,  and  to  appropriate  to  himeelf 
the  property  Into  which  such  funds  have 
been  changed,  together  with  the  Increased 
value  ot  such  property,  provided  the  trust 
fund  can  be  clearly  ascertained,  traced, 
and  Identified,  and  provided  the  rights  ot 


bona  fide  purehasen  tor  value  wlttaoot 
notice  do  not  intervene.  Theright  has  lt« 
basis  In  the  right  of  property,  and  the 
court  proceeds  on  the  principle  that  the 
title  has  not  been  affected  by  the  change 
made  of  the  trust  funds,  and  the  cestui 
que  trust  has  his  optinn  to  claim  the  prop- 
erty and  its  Increased  value  as  represent- 
ing h[s  original  fund.  The  right  to  follow 
and  appropriate  ceases  only  when  the 
means  of  ascertainment  fall.  It  Is  a  ques- 
tion of  title.  Van  Alen  v.  Bank.  52  N.  Y. 
1;  Newton  v.  Porter,  89  N.  Y.  183;  Ferris 
V.  Van  Vechten,  78  N.  Y.  119;  Cavin  v. 
Oleason,  105  N.  Y.  256,260. 11  N.E.  Bep.504; 
In  re  Hallett's  Estate,  18  Ch.  Dlv.  696. 
It  la  somewhat  akin  to  the  principle  decid- 
ed In  Sllsbory  v.  McCood,8N.  7.  ^9,  where 
corn  was  wrongfulb'  taken  from  its  own- 
er, and  converted  into  whisky.  Thecourt 
held  the  property  was  not  changed  In  the 
hands  of  the  wrongdoer,  and  the  whisky 
belonged  to  the  owner  of  the  original  ma- 
terial, no  matter  how  much  It  hud  been 
increased  in  value.  The  case  ot  Pennell  v. 
Detfell,6a  Eng.  Cb.  872,  888,  889.  dlscosMS 
the  principle  as  thus  stated,  and  agrees  to 
It.  That  a  partner  occupies  a  fiduciary 
position  with  regard  to  blHcopartneraand 
the  funds  of  the  firm,  and  will  not  be  per- 
mitted to  make  a  personal  profit  out  <^ 
the  use  ot  such  funds,  is.  I  think,  clearly 
established.  1  LIndl.  Partn.  (2d  Amer. 
Ed.)8U8;  Featherstontaangh  v.  Feowlck, 
17  Ves.  298:  Anderson  v.  Lemon,  8  N.  Y. 
286;  Mitchell  v.  Reed.  61  N.  V.  123;  BIddle 
V.  Whitehlll,  135  U.  S.  621. 10  Sup.  Ct.  Rep. 
924.  Although  partners  do  not.  In  the 
strict  sense  ot  the  term,  occupy  ihe  posi- 
tion of  trustees  towards  each  other  and 
towards  the  firm  Iunds,yet  the  position  Is 
one  ot  a  fiduciary  nature,  calling  for  the 
maintenance  and  exercise  ot  the  greatest 
good  faith  between  them.  Such  a  rda- 
tlonshlp  authorises  the  same  remedy  on 
behair  ot  the  wrongtid  partner  as  would 
exist  against  a  trustee,  strictly  so  called, 
on  behalf  of  a  cestui  que  trust.  PerJessel, 
M.  B.,  in  Be  Hallt^tt's  Estate,  18  Ch.  Dlv. 
696.  71».  While  legally  incorrect  to  de- 
Bcrlbe  the  fraudulent  abstractions  made 
by  Oilman  ol  the  funds  of  the  firm  as  em- 
bezzlements, the  description  is  harmlesM. 
It  was  a  moDstroas  and  gross  breach  of 
the  duty  he  owed  the  firm,  and  the  right 
of  the  firm  to  follow  the  funds  is  not  af- 
fected because  the  act  could  not  be  regard- 
ed in  law  as  an  embezzlement.  The  right 
to  follow  the  funds  springs  from  the  fldo- 
clary  nature  of  Oilman's  position  with  re* 
gard  to  them.  These  general  positions 
are  not  really  denied  by  the  defendant.  It 
Is  claimed,  however,  that  the  tracing  and 
identification  ot  the  funds  have  not  been 
suflUclently  proved  in  fact,  and  it  la  also 
urged  that  there  has  been  an  actual  mln- 
gilug  of  firm  funds  with  the  private  funds 
ot  Oilman  in  the  purchase  and  mainte- 
nance of  the  polioles.  I  have  looked  care- 
fully throuKh  the  evidence  upon  these 
questions  of  fact,  and  I  think  the  findings 
of  the  referee  are  fully  sustained,  and  that 
no  exception  can  prevail  on  such  grounds. 
If  them  preliminary  qnestions  be  deeded 
against  blmtheconuBei  tor  defendant  then 
ui^^  that  the  rale  clearly  is,  It  the  tmat 
tuod  has  become  mingled  with  money  or 
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property  of  the  trmteea  or  others,  equity 
Impresaee  tbo  ><*-oceedH  witb  a-  trust  to  an 
amoant  e«iuui  to  tbe  oi^nal  trnat  fond 
and  Interest,  and  will  go  no  farther.  He 
then  elaime  tbat  the  Arm  funds  which 
weut  to  the  purchase  ol  the  puUclKS  and 
the  payment  uf  the  annual  premlnma  were 
mingled  with  tbe  property  right  of  tbe 
wife,  called  her  "tneurable  Interest"  in  her 
busband'a  llfe,and  so  the  policies  were  not 
wholly  tbe  result  of  the  use  of  those  firm 
funds,  and  therefore  the  plaintiff  can  have 
only  a  lien  on  tbe  policies  or  the  moneys 
arlslns  fruni  their  payment,  totbe amount 
of  thepremlnms  paid  with  tbe  Arm  funds, 
and  the  Interest  tbereoa.  This  Is  really 
tbe  chief  question  in  tbe  case. 

Wliera  moneys  have  been  misapplied, 
and  have  been  used  asa  portion  of  a  larger 
amooat,  wbkb  has  been  invested  In  other 
property,  the  property  thus  acqnlred  does 
not,  as  a  whole,  belong  to  the  owner  uf 
tbe  moneys  misapplied.  It  does  not  be* 
long  to  bim  t>ecaaHe  it  has  not  been  pnr< 
chased  or  acquired  wbolly  wltb  bis  money 
or  funds,  and  bence  it  Is  that  such  proper- 
ty Is  held  charged  with  a  lien  at  least  to 
tbe  amount  of  tbe  trust  funds  Invested  In 
It.  It  Is  not  necessary  to  here  decide  It, 
hecanse  we  take  anotber  view  ot  tliefacts, 
but  I  am  not  all  prepared  to  admit  that 
under  no  circumstances  Is  the  cestui  que 
trust  entitled  to  recover  back  anytbing 
more  than  tbe  amoant  of  bis  property 
and  Interest,  where  there  has  been  a  min- 
gling of  funds.  In  case  the  trustee  took  a 
thousand  dollars  of  trust  funds  and  Ave 
hundred  of  bis  own,  and  purchased  prop- 
erty, which  advanced  In  valae  to  twice  Its 
original  sum,  I  have  seen  no  case  wbere 
tbe  point  has  tieen  determined  that  the 
whole  Increased  value  belongs  to  tbe  trus- 
tee, and  tbat  only  theorlglnal  sum  wrong- 
fully taken,  and  Interest,  ean  be  given  to 
tbe  cestui  que  trust,  although  it  was  by 
reason  of  the  wrongful  nse  of  tbe  trust 
funds  tbat  tbe  trustee  was  enabled  to  real- 
ise sucb  value.  If,  la  encb  case,  tliecestnl 
que  trust  were  not  allowed  to  at  Least 
participate  proportionately  tn  this  in- 
creased value.  It  would  appear  to  be  a  vio- 
lation of  the  principle  tbat  the  trustee 
cannot  ever  be  permitted  to  make  s  profit 
out  of  tbe  use  of  tbe  trust  funds.  It  seems 
to  me  to  be  a  case  for  the  apptlcstlon  of 
the  doctrine  tbat  the  parties  became  co- 
owners  of  tbe  property  at  tbe  option  of 
tbe  cestui  que  trust,  tn  tbe  proportion 
wbieb  their  vurlons  contributions  bore  to 
tbesum  total  Invested.  Intblsease.how- 
ever,  tbe  defendant  Is  enabled  to  claim  a 
mingling  of  funds  and  property  only  by 
treating  tbe  right  nt  a  wife  to  insure  tbe 
life  of  her  husband  for  her  benefit  aa  a  spe- 
cies of  property  which  has  been  mingled 
with  the  funds  ol  the  firm,  tbe  result  of 
tbe  combination  being  the  procurement  of 
tbe  policies. 

We  do  not  regard  this  light  as  property 
Id  any  such  light  as  to  bring  tbe  case  with- 
in the  principle  of  the  authorities  npou  the 
8ub)ect  of  a  mJnKlhig  uf  funds  In  the  pur- 
chase or  acquisition  of  other  property. 
Tbe  right  of  a  wife  to  insure  tbe  lite  of  ber 
husband  for  ber  own  benefit  Is  not  proper- 
ty. It  is  more  lu  tbe  natureof  a  power  or 
B  privilege  to  make  a  valid  con  traut.  It  Is 


a  status  and  not  a  property  right.  The 
common  law  upon  motives  of  public  poli- 
ry  held  tbat  tbere  must  be  what  was 
termed  an  "insurable  Interest"  lu  the  life 
wbkh  was  Insured,  nrelae  tbe  pulley  was 
a  dangeroui  kind  of  a  wager,  snd  there- 
fore void.  To  take  a  policy  oat  ot  such  a 
class  it  was  necessai-y  to  abow  tbst  the 
insured  bad  some  Interest  in  the  continu- 
ance of  tbe  life  of  the  cestui  que  vie.  Who 
bad  such  an  Interest  as  to  $Bve  a  right  of 
tnsarance  was  frequently  a  mattwolsume 
discussion  and  of  possible  doubt.  It  may 
not  even  now  perbaps  be  suld  tbat  the 
precise  nature,  character,  and  extent  of 
tbe  Interest  in  another's  Hie,  wblvh  shall 
render  that  life  Insurable,  have  been  form- 
ally and  plainly  laid  down.  It  Is  said 
by  the  federal  supreme  court  tbat  one  es- 
sential is  that  tbe  policy  shall  be  obtained 
in  good  faith,  and  nut  for  the  purposed^ 
speculating  upon  tbe  basard  ot  a  life  In 
wblcb  the  insured  has  no  Interest.  Insur- 
ance Co.  V.  Schaefer.  94  D.  H.  457,  460.  An 
Interest  which  Is  insurable  must  be  an  In- 
terest In  favor  of  the  couttnnance  of  tbe 
life,  and  not  an  Interest  In  Its  loss  or  de- 
Btrnctlou .  If  any  person  could  be  thought 
to  hare  an  Interest  In  tbe  continuance  of 
tbe  life  of  anotber  it  would  be  a  wife  In 
the  life  of  ber  huaband.  Judge  Allen,  in 
Baker  v.  Tnsurauee  C!o.,  4»  N.  7.  288.  re- 
garded tbe  question  as  decided  that  a  wife 
bad  at  common  law  an  Insoruble  Interest 
in  tbe  llfeof  ber  husband.  Judge  Andrews 
held  to  tbe  same  effect  In  Brummer  v. 
Cobn,  86  N.  Y.  11, 14.  These  cases  favor 
tbe  view  tbat  tbe  statutes  upon  tbesnb- 
Ject  of  the  iusurauce  of  the  husband's  life 
in  favor  of  bis  wife,  while  It  regnla tea, dues 
not  create,  tbe  right.  I  do  not  intimate 
that.  It  tbe  statute  created  tbe  right,  It 
would  In  any  way  alter  Its  nature.  Tbat 
such  a  pulley  was  valid  at  common  law 
simply  makes  It  clearer  that  It  Is  tbe  na- 
ture of  tbe  relationship  between  man  and 
wife  tbat  makes  the  policy  valid,  and  re> 
lleves  it  from  tbe  objectiou  that  it  Is  a 
wager  policy.  That  relationship  Is  not 
property  in  any  fair  senae  of  the  term.  It 
creates  an  insurable  Interest  In  the  life  of 
another,  of  a  nature  the  same  as  a  parent 
has  in  a  child  or  a  etalld  In  a  parent;  that 
Is,  an  Interest  In  tbe  preservation  of  the 
life,  and  nut  In  Its  destruction.  Being  so 
circumstanced,  a  policy  of  Insurance  upon 
such  life  Is  not  a  wagvr  policy,  and  is 
therefore  a  valid  policy,  it  Is  tbe  same 
question,  bu-t  It  may  perhaps  appear  a  lit- 
tle clearer  when  It  Is  asked  whether  tbe 
power  or  privilege  uf  a  parent  or  child  or 
creditor  to  Insure  the  life  of  bis  parent  or 
child  or  debtor  is  property.  A  man  has 
an  insurable  interest  In  his  own  life.  If  be 
take  trust  funds  and  procure  sucb  insur- 
ance, bas  he  thereby  mingled  those  funds 
with  other  property,  i.  e.  with  his  right  to 
Insure  bis  own  life?  And  can  it  be  said 
that  the  policy  is  the  product  of  snob  min- 
gled funds  and  property,  so  that  nothing 
but  tbe  original  amount  of  the  truattunds 
and  Interest  can  be  recovered  back  from 
tbe  estate?  Tbe  fact  Is  apparent  that  a 
policy  of  insurance  upon  a  life  Is  not  a 
policy  of  Indemnity.  The  sum  named  In 
tbe  policy  is  to  he  paid  when  the  insured 
life  has  ceased,  no  matter  how  really  val- 
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neleaa  anch  Ufa  may  hnve  la  the  mean  time 
become.  The  powerof  the  wifeto  procure 
iDsorance  la  nut  ia  the  least  unfavorably 
affected  liy  the  fact  that  inenrance  la  ber 
favor  ban  already*  been  ftecnrerl.  As  nras 
Kald  by  Shaw, C.  J., in  LoodiIbv.  InBnranre 
Co.,  6  Gray,  S96,  the  amount  of  the  inaar- 
ance  le  immaterial.  The  preiulum  la  com- 
puted, upon  the  law  of  averaffea*  t(»  be  the 
exact  equlTBient  lur  the  risk.  So»  if  inanr* 
anee  bad  been  taken  out  by  the  boaband 
on  bis  lire  In  the  wife's  name,  ahe  could 
herself  take  out  more  upon  Juat  aa  favora- 
ble terms,  and  ]uat  as  expeditloualy  as  It 
none  bad  been  taken.  No  one  company 
might  desire  to  go  above  a  certain  amount 
upon  any  one  riak.  but  the  ability  to  pro- 
eara  further  Intturance  la  practically  nore- 
straloed.  The  wife  has  therefore  suffered 
oo  loss  by  the  orlKioal  procurement  of  this 
insnrance,  and  ita  aubsequeiit  malnte* 
nance  nnknown  to  her,  ho  long  aa  the  pre- 
miums have  not  been  paid  with  ber  mon- 
eys or  Id  any  way  from  her  eatate.  In 
other  words,  her  property  has  not  been 
used  for  any  purpose.  Ber  power  to  ob- 
tain valid  Insurance  upon  bis  life  remained 
wholly  unimpaired  and  unaffected  by  the 
losurnucealrecdy  obtained.  Thefact  that 
ahe  had  what  Is  termed  an  "Insurable  in- 
terest" was  only  material  fur  the  purpose 
of  upholding  the  vaiidlt;  of  the  insurance 
ia  question.  I  cannot  see  how  It  can  be 
regarded  aa  property  In  any  event.  That 
a  Iftft  inanrance  policy  has  not  the  features 
of  a  contract  of  Indemnity,  and  Is  not 
such  acontract,haa  been  unqueatfonedfor 
a  number  cf  years  RawU  v.  Ineurauce 
Co..  27  N.  Y.  2S2;  Olmstead  v.  Keyea,  85  N. 
Y.693. 

The  rase  uf  these  policies  la  very  maeta 
like  that  In  Baker  v.  Insurance  Co..  aupra, 
where  Jadge  Allen  said  tho  Inanrance  was 
effected  by  the  husband  for  the  benefit  of 
bis  wife,  and  as  a  provision  tor  her  In  case 
of  his  deatti.  It  was  tbere  stated  that  the 
case  wonid  not  be  chanued  If  the  policy 
were  regarded  aa  having  been  procured  by 
the  wlfe.becausethe  hUHband  wsH  In  truth 
the  actor,  and  represented  the  wife,  aud 
she.  in  claiming  the  benefits  of  the  policy, 
necessarily  ratified  and  confirmed  theeom- 
pact  as  It  was  made,  and  with  all  Ita 
terms  and  ciindltlons.  Therefore  this  case 
la  to  be  looked  at  with  reference  to  the 
fact  that  every  dollar  of  the  moneys  whirb 
procured  and  maintained  these  policies  la 
existence  belonged  to  the  firm  represented 
by  the  plaintiff,  and  tbat  Oilman  had  no 
more  right  to  invest  or  ose  these  funda  in 
the  manner  he  did  than  would  any  third 
peraon  who  had  procured  tbeai  without 
any  right  or  title.  It  has  been  aald  that 
the  husbaad.  when  he  procures  an  insur- 
ance for  hla  wife's  benefit,  acta  as  her 
agent,  or  represents  her,  and  that  she  has 
a  vested  Interest  In  the  policies  the  mo- 
ment they  are  delivered  by  force  of  the 
statute  pnruilttlng  them  to  tie  made  In 
thia  form.  Whitehead  v.  lusarance  Co., 
102  N.  Y.  143.  6  N.  E.  Rep.  267.  This  ia 
doubtless  true  In  the  caae  of  the  huaband 
procuring  the  Insurance  with  funds  which 
belong  to  him  or  to  bis  wife,  but  where 
the  premiums  arepald  with  moneys  which 
In  trath  do  not  belong  to  blm,  and  which 
the  husband  misapplies  in  ao  paying,  nnd 


by  wblcb  be  violates  bla  obligation  to  the 
true  owner  of  tbe  moneys  thus  need,  the 
wife  in  auch  ease  must  claim  the  policy 
aubject  to  the  means  by  which  the  hus- 
band procured  It,  and  she  must  adopt  all 
his  methods.  The  moneys  In  the  hands  of 
the  company  could  not  be  recovered  back 
by  the  cestui  que  trnst  If  received  by  the 
company  in  good  faith,  t>ecauae  It  would 
stand  in  the  position  of  a  bona  fide  par* 
chaser,  yet  the  policy  Itself  wonId  stand 
as  the  repreHcntative  of  these  trust  mon- 
eys, and  the  right  of  Che  wife  would  lie  to 
that  extent  subordinate.  This  principle 
baa,  tn  efiert.been  decided  In  New  Jersey  In 
the  caae  of  Shuler  v.  Trowbridge.  28  N.  J. 
Eq.  595.  It  waa  there  held,  upon  almost 
Identical  facts,  tbat  there  was  no  public 
policy  which  favored  the  wife  at  tbe  ex- 
pense of  the  principle  that  trust  fanda 
could  befolluwed.and  that  nii profit  could 
in  any  way  arise  In  favor  of  the  trustee 
who  used  tbem.  It  also  held  tbat  the  wife 
could  not  be  permitted  to  avail  herself  of 
the  proceeds  of  policies  paid  for  by  ber 
basband  with  trust  funds.  It  is  true,  in 
chat  case  the  policies  were  originally  taken 
out  Id  the  name  of  the  husband,  and  snb- 
Hcquently  made  payable  to  the  wife,  anfl 
It  Is  urged  that  there  is  a  difference  In  the 
two  caaea,  because  iu  the  New  Jersey  case 
It  was  the  hosband'a  Inaurabie  Interest 
which  was  insured,  aud  then  assigned, 
and  that  in  this  case  It  la  the  wife's  intei^ 
eat  which  was  originally  loaured;  bat  we 
bold,  upon  the  facts  in  tnls  ease,  that  tbe 
taking  out  of  the  policies  In  the  name  of 
the  wife  does  not  alter  the  principle  as  to 
trust  Innda.  The  ceetnl  qne  trust  la  enti- 
tled to  follow  his  funds,  and  to  take  the 
moneys  or  the  policy  at  his  option. 

The  case  of  Bank  v.  Hnme,  128  U.  S.  195. 
»  Sup.  Ct.  Rep.  41,  is  not  Id  point.  Tbe 
moneys  there  used  were  in  truth  the  prop- 
erty ot  the  husband,  although  he  waa  In- 
solvent, and  he  used  aome  of  hie  property 
to  purchase  Insurancelor  the  benefit  of  bis 
wife  and  children.  Theanpreme  courtheld 
that  a  policy  of  insurance  taken  out  by 
the  husband  in  the  name  and  for  tbe  t>ene- 
flt  of  the  wife  made  the  contract  a  con- 
tract wltb  the  wife,  and  that. even  though 
the  premiums  were  paid  by  the  Insolvent 
huaband,  with  moneya  which,  or  aome 
part  of  which,  oughtto  have  been  nsed  for 
the  payment  of  bla  debts,  yet, if  tbere  were 
no  fraud  as  between  tbe  wlfeand  tbe  com- 
pany, the  wiflecoald  hold  tbe  policy  as 
against  the  creditors  of  the  hnaband,  ex- 
cept the  amoant  which  had  tHim  wrong- 
fully used  In  the  payment  of  premlnma.  If 
the  amount  of  the  hnaband'a  estate  used 
to  pay  preraluma  were  no  more  than  rea- 
aouable  and  moderate  nuder  theclrenm* 
atances,  It  was  farther  held  that  tbe  credit- 
ors could  not  recover  back  tbe  moneys  so 
paid  for  them,  although  tbebnsband  was, 
at  the  time  of  their  payment,  Insolvent. 
It  was  aald  the  Intereat  Inaureri  did  not 
belong  to  tbe  husband  or  hla  creditors; 
that  the  contracts  were  not  payable  to 
tbe  husband,  his  representatives,  or  his 
creditors;  that  no  fraud  ontliepartof  the 
wife,  the  children,  or  tbe  inanrance  com- 
pany was  shown  or  pretended;  and  tbat 
tbere  wasnoglftor  transfer  of  tbedebtor'a 
property,  unless  tbe  amonnta  paid  for 
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Smnlnms  were  to  be  htid  as  ezceMWe. 
'bat  te  a  very  different  caw  from  the  one 
aDd«r  eooeldera  tlon.  It  was  no  trast  (and 
(within  tbe  meaDinK  of  tbat  term  when 
need  to  authorize  the  tollowing  thereof) 
which  went  to  pay  for  the  policy  in  tbat 
caae.  The  moneya  belonged  to  and  were 
tbe  proport7  of  tbe  taaeband.  Tbey  mlgbt, 
under  certain  clrcumetances,  be  reached  In 
proveedlofjrs  after  Judgnieut  and  return  of 
execotlon.  bat  the  title  was  In  tbe  ba»- 
band.  and  be  osed  fale  own  property  to 
provare  tbe  insurance.  UavloK  done  eo» 
the  policy  thus  procured « became  a  con- 
tract with  the  wife,  nod  her  Insurable  In- 
tetretit  In  ber  busbaod'e  life  was  tbos  made 
ptteetoaL  Tbe  ereditore  could  not  follow 
tiie  moneya  into  otber  property,  and  de- 
mand Bocb  property.  No  principle  of  (ol- 
IowIdk  trust  funds  waa  Involved. 

Id  thldcase,  however,  there  is  tbe  fact 
which  alters  and  colors tbewhole  traneac- 
tioo.  and  le  (nndaniental  and  coDtrolilnK 
In  fta  nature,  and  that  fact  ia  tbat  tbe 
moneys  which  procured  the  Insurance  were 
trust  moneys,  end.  altbouffh  Invented  in 
tbe  policies,  they  W(>re  subject  at  the  very 
moment  uf  such  iDvestoieut  to  tbe  right  of 
the  owner  of  tbe  funds  to  follow  them  In- 
to whatever  change  of  form  tbey  might 
assume,  and  to  claim  tbe  thing  Into  wlilcb 
tbey  werecbanged  aslfit  were  tbeorlginal 
fnud.  In  tbe  case  In  the  federal  court  tbe 
wbole  matter  was  discussed  witb  reference 
to  the  violation  of  the  statute  of  Cgnnecti- 
cnt,  based  upon  the  etatate  of  Elleabetb 
(13  £llz.c.6)  problbltlngtbe  transferof  the 
property  of  an  Individual  in  fraud  of  ble 
creditors.  We.  bare  a  statute  tu  tbe  same 
oflect.  2  Rev.  St.  p.  137,  S  1-  Tbe  learned 
cbief  Justice  said  tbat  the  statute  was 
passed  to  preveut  debtors  from  dealing 
with  their  property  to  the  prejudice  of 
tbelr  creditors,  but  dealing  witb  that 
which  credltorsirrespectiveotsuch  aeallng 
could  not  bave  toacb(;d  was  within  neither 
the  letter  nor  tbe  spirit  o(  tbe  statute. 
This  was  spoken  of  tbe  insarable  interest 
of  tbe  wUe.  and  It  was  spoken  In  regard 
to  creditors  as  tbat  term  Isgenerally  need. 
In  this  case  It  Is  not  in  the  simple  charac- 
ter of  a  creditor  of  Mr.  Gllman,  or  of  the 
dttfendnnt  Mrs.  Gllman,  that  the  ptaiatltf 
asks  reliet.  He  seeks  tbe  aid  of  a  court  of 
equity  to  enable  blm,  in  tbe  character  of 
a  cestui  que  trust,  to  follow  his  property 
wblch  was  wrongfuny  converteii  by  one 
bearing  towards  blm  tbe  obllgatlonft  of  a 
trustee,  and  by  sucb  trustee  Invested  In 
tbpse  policies,  and  such  cestui  qne  trust 
now  asks,  In  substance,  for  his  own  prop- 
erty, or  tor  tbe  property  into  which  his 
trust  funds  were  wrongfully  converted ; 
and  we  think  be  baa  tbe  right  to  recover 
(be  property  wblcb  represents  and  standa 
In  the  plaeeof  the  original  trust  fund.  Tbe 
caae  la  the  federal  court  is  not  et  all  par- 
allel, and  Is,  Cherelure,  do  authority 
nealnst  oar  contention.  Wbetberat  com- 
mon law  or  nuder  tbe  provisions  of  our 
statute  tbe  procurement  of  policies  of  In- 
surance In  the  wife's  name,  under  tbe  facta 
developed  la  tbia  case,  dues  nut  prevent 
tbe  cestui  qne  trust  from  following  and 
claiming  tbe  trust  fupds  or  their  proceeds, 
U  tbe  proceeds  of  these  policies  bad  been 
greater  than  the  whole  amount  uf  tbe  In- 
v.34K.E.na3 — 14 


debtedness  (A  tbe  hartnnd  to  fba  eeatnl 
que  trust,  arising  out  of  tbe  husband's 

breach  of  truflt,  we  do  not  decide  what 
might  In  equity  tie  the  different  rights  of 
tbe  wife  aud  such  cestui  que  trust  lu  tbe 
balance,  or  whether  auy  different  rule  could 
be  logically  applied.  Tbe  bnsbaud  In  tbls 
case  converted  over  9300,000  of  whatstood 
lo  tbe  nature  of.  a  trust  fund,  and  tbe 
plaintiff  recovers  only  a  little  over  one^ 
fourth  thereof  in  case  tbe  Judgment  on  tbe 
referee's  report  be  affirmed.  We  simply 
decide  the  case  now  before  us.  As  to  other 
questions  dlscnused  In  the  defendant's 
brief,  we  bave  carefully  considered  them, 
and  we  tblnk  tbere  was  no  error  in  tbe  re- 
sult arrived  at  by  the  referee.  Tbe  order 
of  the  general  term  is  ttaer^re  reversed, 
and  tbe  Judgment  entered  upon  tbe  report 
of  thn  referee  Is  affirmed,  with  costs  to  tbe 
plaintiff  at  general  term  and  In  this  court. 
AU  concur.  J udgraent  aneordlngly. 


<U8  N.  Y.  42B) 
ROBINSON  V.  GOTERS  et  al. 
(Oonrt  of  Appeals  of  New  York.  June  6, 18^.) 

ABATEUENT— DSATa  OF  PL4iNTIFF  BEFORE  JUDO- 
HENT. 

Plaintiff  Boed  fo  reooTer  dower,  and  ob- 
tained judgment.  Defendants  asked  for  leave 
to  pay,  in  lieu  of  dow^r,  a  fcrosa  sum,  wMch 
^mdff  had  signified  her  wlUuigness  to  accept. 
The  oonrt  tbereupon  ordered'  a  reference  to  as- 
certain rach  sum,  and  afttfwards  rendered  a 
decision  in  writing  confirming  the  report,  and 

fiiring  plaintiff  a  specified  sum.  Before  a 
ormal  order  embodying  snch  decision  was  pre- 
pared and  signed,,  plaintiff  died.  Bdd,  tbat  the 
action  did  not  abate,  but  mi^^kt  be  continued  by 
plaiDtifTB  ezecntor.  Andrewi^  G.  J.,  diaawtinK. 


Appeal  from  suprome  court,  general 
term,  first  department- 
Action  by  Mary  Ann  Bobiusun  (Henry 
Mottet,  executor,  etc.)  aKalnst  Bobert 
Guvera,  Individually  and  as  executor,  and 
others,  to  recover  dower  in  certain  real 
estate.  The  general  term  made  an  order 
(22  N.  Y.  Supp.  24^1)  reversing  an  order 
continuing  ibe  action  in  name  of  tbe  ex- 
ecutor of  the  original  plaintiff.  Plaintiff 
appeals.  KeverHed. 

See,  also.  20  N.  T.  Supp.  671,  and  22  N. 
T.  Supp.  1105. 

John  B.  Pine  and  Austen  G.  Fox,  for 
appellant.  Grats  Nathan,  for  respondent 
George  K.  Oriffio.  Jdbn  U.  Shaw,  for  re- 
spondent William  J.  Govern.  Jamas  S. 
Oarpeoter,  for  respuodent  Robert  O.  Rub- 
Inson. 

O'BRIEN,  J.  Tbe  court  at  special  term 
In  this  case,  after  tbe  death  of  the  plain- 
tiff, in  an  action  to  recover  dower,  made 
an  order  directing  tbat  tbe  action  be  con- 
tinued la  the  name  of  the  executor,  and 
that  the  money  which  she  was  to  receive 
in  lieu  of  dower  be  paid  to  blm.  The  gen- 
eral term  bas  reversed  tbe  order,  holding 
virtually  that  the  action  bas  abated  by 
the  plaintiff's  death.  We  agree  witb  the 
learned  general  term  that  section  763  of 
the  Code  nas  no  application  to  tbe  qnea- 
tlon.  That  applies  to  cases  In  which  tbe 
cause  of  action  sorvlves,  and,  unless  tbe 
order  appealed  from  can  be  questioned 
upon  same  other  groand»  It  sbuuld  atand. 
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The  widow's  estatn  la  dower  In  the  lends 
of  ber  basband  terminates  at  her  deatb, 
and  in  an  incomplete  prnceedlns  for  ad- 
measurement ihere  would  be  nuthlnfc  for 
the  court  to  act  upon  after  tbe  plaintlR's 
decease.  Tbe  real  question  bere.  how- 
ever, is  whether  tbe  plaintiff,  it  the  time 
of  her  deatb,  whs  vested  witb  the  rlKht 
to  a  earn  ot  mone^  In  Hen  of  dower, 
which  passed  to  her  ezecatur.  and  could 
be  claimed  by  blm.  In  determining  that 
question  the  Tarlous  steps  taken  by  both 
sides  In  tbe  proeress  of  the  action  up  to 
the  time  of  the  death  of  tbe  plaintiff  be> 
come  important.  The  basband  and  wife 
had  lived  separate  lor  some  time  before 
tafa  deatb,  and  she  was  In  receipt  of  a 
stipulated  allowance  in  money  from  bis 
property,  which  was  paid  to  her  up  to 
tbe  time  ot  her  death.  Under  tbe  hus- 
band's will  bis  collateral  relatives  took 
tbe  real  estate  snbjeet  to  the  widow's 
dower.  She  brought  this  action  to  re- 
cover It,  and  filed  her  consent  to  accept 
a  sToas  sum  under  the  provisions  of  tbe 
Code,  section  1617.  The  defendants  were 
the  executor  and  trustee  and  the  devisees 
under  the  will, and  they  having  answered, 
the  Issue  was  tried  before  the  court  and 
a  Jory,  October  22,  1891,  and  a  verdict 
rendered  that  tbe  plaintiff  was  entitled  to 
dower.  Tbe  plaintiff  moved  for  an  inter- 
locutory Judfrment  upon  the  verdict,  and 
an  lnqali7  whether  there  onght  to  be  ad- 
measurement  or  a  sale.  At  the  same  time 
the  defendants  moved,  under  section  1618 
of  the  Code,  for  leave  to  pay  tbe  gross 
aam  In  lieu  of  dower.  Tbe  court  ordered 
a  reference  to  ascertain  the  sum  to  which 
the  plaintiff  would  be  entitled  as  tbe 
equivalent  of  ber  estate  in  the  lands,  and 
the  referee  made  and  filed  hla  report  that 
the  plaintiff  was  entitled  to  n  som  of 
money  therein  specified  a^  the  value  of 
her  dower  Interest.  A  motion  to  confirm 
this  report  was  argued  and  submitted  to 
the  eonrt  on  the  SOCb  day  of  January. 
1892.  On  tbelStta  day  of  February,  1892, 
the  court  decided  to  confirm  tbe  report, 
and  Its  decision  was  expressed  in  the  form 
of  an  opinion  in  writing.  This  decision 
gave  to  the  plaintiff  a  specified  sum  of 
money  as  the  value  of  her  dower,  and  dis- 
posed of  the  question  of  costd  between  the 
pa  r  ties.  Tbe  form  a  1  ord  er  em  body  iug 
this  declnlon  was  not  prepared  and  signed 
by  tbe  Judge  presiding,  and  who  made  the 
decision,  until  February  18,  1892,  at  80 
minutes  past  3  o'clock  in  the  afternoon  of 
that  day,  when  it  was  immediately  en- 
tered. The  plaintiff  died  on  the  same 
day,  at  10  minutes  past  12,— '2  boors  and  20 
minutes  before  the  order  was  signed  and 
entered.  Had  the  order  been  entered  at 
any  time  before  the  moment  of  the  plain- 
tiff's death,  it  la  not  suggested  that  there 
would  then  be  any  question  as  to  the 
right  ot  her  next  of  Un  or  executdr  to  de- 
maud  and  receive  the  money.  By  the 
plaintiff's  consent  Hied,  and  Che  motion 
to  the  court  by  defendants  for  permission 
to  pay  a  gross  sum,  all  parties  virtually 
assented  that  the  plaintiff's  Interest  in 
the  lands  of  her  husband  should  be  satlH- 
fled  and  discharged  by  the  payment  to 
her  of  a  sum  of  money.  Tbe  plaintiff  had 
consented  to  receive  it;  the  defendants. 


by  their  motion  to  the  court,  bad  ex- 
pressed their  willingness  to  pay  it,  and 
nothing  remained  to  be  done  except  to 
ascertain  the  amount  or  the  exact  sum 
which  would  represent  tbe  value  of  the 
plaintiff's  interest.  This  Involved  an  in- 
quiry as  to  Httle  more  than  two  tacts, 
namely,  tbe  plaintiff's  age,  and  tbe  value 
of  tbe  whole  property.  The  referee's  re- 
port fixed  the  sum  to  which  the  plaintiff 
was  entitled.  True,  It  was  not  operative 
or  final  until  confirmed.  Bnt  it  was  con- 
firmed. The  necessary  Judicial  action  to 
accomplish  that  result  was  had.  The 
dedrton  was  expressed  to  writing,  and  It 
had  all  tbe  certainty  ot  a  formal  Judg- 
ment. Tbe  formal  order  entered  is  but 
the  evidence  of  the  decision  or  Judgment, 
and  not  tbe  decision  Itself,  which  most 
always  precede  the  entry  of  tbe  order. 
The  entry  ot  a  formal  order  may  have 
been  necessary  tor  the  enforcement  of  the 
right,  but  the  right  itself— that  la  to  say, 
the  plaintiff's  right  to  demand  and  receive 
a  certain  sum  of  money  In  llenold€>w«r 
from  the  defendants  or  from  t tie  land — 
was  established  and  declared  when  the 
court  delivered  Its  decision  of  the  qnes- 
tlons  before  it  in  writing.  The  claim  or 
rlq;ht  thus  acquired  was  capable  of  trans- 
mission or  transfer  when  Judicially  ascer^ 
talned  and  determined,  and  the  tact  that 
tbe  formal  order,  which  is  required  by 
rules  ot  practice  to  be  signed  and  entered 
as  evidence  of  the  action  ot  the  court, 
was  nut  so  signed  and  entered  till  after 
the  moment  of  her  death,  did  not  defeat 
the  right  which  resulted  from  such  Judi- 
cial action.  When  the  court  bad  decided 
to  confirm  the  report  ot  tbe  referee,  tbe 
plaintiff  was  vested  with  the  right  to  tbe 
sum  of  money  therein  specified,  and  tbe 
delay  in  entering  upon  the  records  tbe 
formal  expression  and  evidence  of  that 
decision  did  not  affect  tbe  rlicht,  though 
it  might  affect  the  remedy  for  its  enforce- 
ment. The  material  tact  is  that,  b^ore 
the  deatb  ot  tbe  plaintiff,  tbe  court  bad 
acted  upon  the  case,  and  adjudged  what 
her  rights  were.  What  remained  was 
mere  formality,  and  not  matter  of  snh- 
stance.  If  the  clerk  of  tbe  court  or  lier 
attorneys  failed  to  place  upon  the  rec- 
ords of  the  court,  t>eIore  her  death,  the 
formal  evldehce  of  Ita  action  which  con- 
ferred the  right,  that  may  In  equity  be  re- 
garded as  done  at  the  time  the  deetoloo 
was  made.  For  the  purpose  of  eompnt- 
ing  the  time  to  appeal  or  making  an  ap- 
peal, the  decision  of  the  court  most  be 
made  to  assume  the  form  of  a  Judgment 
or  order  in  tbe  technical  sense  of  these 
terms,  (Knapp  v.  Boctae,  63  N.  Y.  868;) 
but  when  the  right  to  money  In  Ilea  <A 
dower  depends  upon' tbe  confirmation  of 
the  report  of  a  referee,  as  in  this  case, 
that  may  be  regarded  as  done  at  tbe  time 
the  decision  was  actually  made,  as  then 
the  party  acquired  the  right  to  bave  tbe 
order  entered.  Tbe  proceedings  bad 
reached  sucb  a  stage  before  tbe  plalntlfTs 
death  as  to  vest  In  her  a  right  to  the 
money  representing  the  value  of  berestate 
in  the  laud,  and  this  right  passed  to  her 
expcutor.  Fulton  v.  Fulton,  8  Abb.  N.  C. 
210;  McLaughlin  v.  McLaughlin,  32  N.  J. 
Eq.  60O-512;  Uulford  t.  Hlers,  18  N.  J.  £q. 
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13.15;  lavermore  v.  Balnbrldse,  49  N.  T. 
128. 129;  Mackay  Rhlnelander,  1  Jobos. 
One.  410.  Ittollone  thah  the  order  of  tbe 
general  term  ubould  be  reversed,  and  that 
of  tbe  epeclal  term  afflrmed.  witb  costs. 
All  concur,  except  ANDREWS,  C,  J.,  dlB- 
Beotlns.  Ordered  accordingly. 


OM  N.  T.  Stt) 

FOUBY  et  al.  v.  MUTUAL  UFE  INS.  00- 

OF  NEW  TOEK. 
(Court  of  Anwali  of  Ifew  Tmrk.  Jitiie6klfi98.) 
Gdabdian  in  SoaAGB— Fowbh  OTBK  PbHSOHAZiTT 

— CliAIM  BY  WaBDS  —  BBT-OFT  —  MOKBTI  AT- 

PLIBD  TOB  THBIK  BENEFIT. 

1.  A  guardian  in  aocage  has  neltiier  com- 
mon-Iaw  nor  statntory  rigtit  to  contiol  the  per- 
sonal estate  of  his  ward.  18  N.  Y.  Snpp.  616, 
affirmed. 

2.  Where  a  father  assignB  an  endowment 
poBsj  to  his  wife  and  minor  children,  and,  after 
the  former'a  deajth.  aarrendera  the  policy  to  the 
onderwriter,  for  its  preeent  valne,  without  hav- 
ing  authority  aa  (ouurdian  of  the  children  so  to 
do,  the  underwriter  is  not  entitled  to  set  off, 
aeaiast  a  claim  by  the  children  for  the  amount 
of  the  policy  after  its  maturity,  expenditures 
made  by  the  father  for  the  benefit  or  the  chil- 
dren oat  of  the  money  received  by  him  on  his 
nnanthorized  surrender  of  the  policy.  18  N.  Y. 
Sopp.  615,  affirmed. 

Appeal  from  sapreme  court,  general 
tRrm,  flrsc  department. 

Aetloo  by  Jobn  Foley,  Jr.,  and  uthera, 
afcalnst  the  Mutual  Life  Insnrance  Com- 
pany ol  New  York,  to  bave  tbe  surrender 
of  a  lite  Insurance  policy  adjudged  void. 
From  a  Judgment  of  the  general  term  (IK 
N.  Y.  Snpp.  616)  affirming  a  JndKtnent  lor 
plaintitff),  defendant  appeula.  Affirmed. 

The  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  EABL,  J.: 

On  tbe  SOtb  day  of  January,  1876.  tbe  de- 
fendant Isnued  to  Jobn  Foley  an  endow- 
ment policy,  whereby,  in  consideration  of 
certain  annual  payments  to  be  made,  ft 
promised  to  pay  him  tbe  sum  of  f 10,000  on 
tbe  3d  day  of  January,  IROl.or.lf  be  should 
die  before  tbat  time,  then  tn  make  payment 
of  that  sum  to  bis  executors,  administra- 
tors, or  aselgne,  within  60  days  after  no- 
ticeandproofof  bisdeath.  On  the25thday 
of  July,  1S79,  be  assigned  the  policy  to  bis 
wife  and  eight  children.  In  November, 
1S79,  his  wile  died,  and  afterwards  one  of 
tbe  children  also  died.  Hia  wife  left  a  will 
In  which  she  gaveail  ber  property,  real  and 

genional,  to  her  children,  and  nominated 
er  husband  executor  of  tbe  will,  and  ap- 
pointed hlra  guardian  of  thechlldreo  during 
their  minority.  On  the  18th  day  of  April, 
1888.  tbe  premiums  on  the  policy  having 
been  regularly  paid,  and  the  pollcytben  be- 
Ingin  force,  Foley,  assuming  to  act  as  exec- 
utor of  biB  wife'a  will  and  guardian  ol  tbe 
children,  snrrenderpd  tbe  policy  to  tbe  de- 
fendant.ln  consideration  of  tbe  sum  of  f  7,- 
229  paid  by  It  to  him,  and  thereupon  It  can- 
celed the  policy,  and  has  ever  since  re- 
mained in  Its  possession.  At  the  time  of 
sucb  sarrender  the  seven  children  interest- 
ed In  the  policy  were  all  minors.  Thereaft- 
er tbe  plain  tin  Jobn  Foley,  Jr.,  and  Made- 
leine Foley  became  of  age,  and  jobn  Foley, 
Jr..  was  appointed  gnardian  of  bis  infant 
brothers  and  sisters,  and  In  January, 
1890,  tbe  plalntttEB  tendered  to  tbe  defend- 


ant all  the  premluau  oo  tbe  poliey  which 
became  due  after  Its  surreoaer,  and  de- 
manded that  Itabould  be  reinstated.  Tbe 
defendant  refused  to  accept  tbe  money  so 
tendered  and  to  reinstate  tbe  policy,  and 
then  this  action  was  commenced  by  the 
plaintins,  and  tbey  prayed  Judgment  that 
tbe  surrender  of  the  plaintiffs' Interest  in 
tbe  policy  be  set  aside  and  adjudged  void, 
and  that  tbe  policy  be  declared  to  be  in 
full  force,  and  a  subsisting  policy  of  Insur- 
ance in  their  favor.  Tbe  defendant  an- 
swered the  complaint,  and  the  action  wan 
brought  to  trial  ata  special  termof  tbesu- 
preme  court,  and  the  court  adjudged  that 
tbe  surrendra:  of  tbe  policy  was  Illegal  and 
void,  and,  the  policy  having  then  by  Ita 
terms  matared.  It  ordered  Judgment  In  fa- 
vor of  tbe  plaintiffs  for  seven-ninths. of  the 
f 10,000,  less  seven-ninths  of  tbe  premlams 
remaining  unpaid  thereon.  From  tbe 
Judgment  entered  at  the  special  term  the 
defendfl^nt  appealed  to  tbe  genwal  term, 
and,  from  affirmance  there,  to  thiffconrt. 

Davtes,  Short  &  Townseud,  (Edward 
Lyman  Short  and  Jallen  T.  Davles,  of 

counsel,)  for  appallant. 

A  guardian  In  socage  has  control  of  tbe 
pereonal  Mtate  of  bis  ward.  Torry  v. 
Black,  68  N.  Y.  187;  Porter  v.  BleUer,  17 
Barb.  151;  Co.  Utt.  (lat  Amer.  £d..Butler 
&  H.  Notes.)  88,  B;  Chamb.  Inf.  (London 
Ed..  1813.)  pp.  66,  426.  611,  616;  if  Kent, 
Comm.  334;  Macpb.  Inf.  pp.  71,77;  Blng. 
Inf.  (lat  Amer.  Ed.,  1824,)  p.  16R;  JHekson 
V.  Vredenbergb,  1  Johns.  104;  Byrne  v. 
Van  Hoesen.  6  Johns,  67;  Bmerson  r. 
Spicer.  46  N.  Y.  608;  Fonda  v.  Van  Home, 
15  Wend.  681:  Beecber  v.  Cronse.  Id  Wend. 
806;  Wbftioek  v.  Whitlock,  1  Dem.  8nr. 
161. 

Wilcox,  Adams  A  Oreen,(  Herbert  Green, 
of  counsel.)  for  respondent. 

A  guardian  In  socage  baa  no  control  of 
the  personal  estate  of  his  ward.  Bedell 
V.  Ctmstable.  Vanghan,  186;  Thomas  v. 
BenoHtt,  56  Barb.  197;  Schooler,  Dom. 
Bel.  (4tb  Ed.)  $286;  BmcrsoD  r.  Spicer,  46 
N.  Y.694;  Holmes  v.  Seely.  17  Wend.  76; 
Thomas  r.  Bennett. 56  Barb,  197;  Segelken 
V.  Meyer,  94  N.  Y.  478. 

EABL.  J.,  (after  stating  tbe  facts.) 
Mrs.  Foley  bad  no  power  by  ber  will  to 
constitute  her  husband  guardian  of  her 
minor  children,  and,  while  he  aasnmed  to 
act  as  aach,  it  is  now  conceded  that  he 
was  not  their  testamentary  guardian,  and 
that  be  derived  no  power  under  tbe  will  of 
his  wife  to  act  as  Buch.  But  they  took 
under  the  will  of  their  mother  real  estate, 
andbencelt  is  claimed  un  behalf  ol  tbe 
defendant  that  be  became  the  gnardian  In 
socage  fur  his  minor  children,  under  thA 
provisions  of  the  Revised  Statutes,  where 
Ic  Is  provided.  In  section  5.  (4  Kev.  St. 
[8th  Ed.]  p.  2418.)  as  follows:  "Where  an 
estate  in  lands  shall  become  vested  in  an 
lufant.  the  guardianship  of  such  infant, 
with  the  rights,  powers,  and  duties  of  a 
guardian  in  socage,  shall  belong  (l)to  tbe 
father  of  the  infant;  (2)  If  there  be  no 
father,  to  tbe  mother ;  (3)  II  there  be  no 
father  or  mother,  to  the  neareatand  eldest 
relative  of  (aUcve«ii«t  being  nndn  amy 
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leffal  Incapacity,  and.ao  botvreen  rriatlvM 
of  the  same  deieree  of  cooaanKuiaity,  male 
shall  be  preferred."  Sentfun  6  provides 
that  "to  every  Rachgnardlan  all  Htatatury 
provisions  that  are  or  Hhall  be  In  force  rel- 
ative to  ffoardlans  In  socaK^  oball  be 
deemed  to  apply."  As  a  gaardlan  constl- 
tated  by  thU  atatntels  clothnd  with  the 
rights,  powers,  and  duties  of  a  guardian 
Id  socage.  It  becomes  Important  to  know 
what  were  the  powers,  duties,  and  en- 
thorlty  of  a  guardian  In  socage  at  com- 
mon law  prior  to  the  Revised  Statutes. 

Guardianship  In  socage  was  an  Incident 
of  the  feudal  teoores  exlstlnj^  under  the 
Bnglbih  common  law  of  real  estate,  and 
«xl8ted  only  where  an  Infant  under  14 
years  of  age  was  seised  of  real  estate.  No 
person  could  be  a  guardian  In  socage  who 
could  Inherit  from  the  Infant,  bat  the  right 
of  guardianship  was  In  such  of  the  Infant's 
next  of  kin  as  could  not  take  by  Inherit- 
ance from  him  the  socage  estate  In  respect 
of  wbleb  the  guardianship  arose;  and,  if 
there  was  one  or  more  in  common  degree 
of  relationship,  he  who  first  obtained 
possession  of  the  Infant  generally  had  the 
custody  uf  hira.  The  guardian  In  socage 
was  recognized  as  liaving  an  estate  In  the 
land  of  his  ward,  and  be  could  maintain 
In  bis  own  name  any  appropriate  action 
to  recover  the  rents  and  profits, and  to  re- 
cover damages  for  trespaws  or  waste  upon 
the  land,  and  to  recuvei'  pomesslon  of  the 
land  Itself.  As  the  common-law  socage 
tenure  was  swept  a-way  by  the  Revised 
Statntes,  the  statutory  guardianship  was 
constituted  by  those  statutes  to  take  the 
place  of  the  common-law  guardianship  In 
socage,  and  it  may  fbr  convenience  be 
called  by  the  same  name.  The  guardian- 
ship there  constituted  was  like  the  guard- 
ianship In  socage  at  common  law,  except 
that  It  continued  until  the  infant  reached 
the  age  of  21  years,  and  relatlres  who 
could  Inheilt  from  the  Infant  were  not  ex- 
eluded.  It  Ih  claimed  bytbe  plaintiffs  that 
Foley,  as  guardian  In  socage,  under  these 
provisions  of  the  Revised  Statutes,  bad  do 
power  to  surrender  the  Insurance  policy. 
The  defendant,  on  the  contrary,  claims 
that  hedld  havesnch  power^and  thecoun- 
sel  on  botn  sides  hare,  with  great  dili- 
gence and  Industry, examined  and  brought 
to  our  attention  numerous-  authorities 
which  are  claimed  to  bear  upon  this  eou- 
irovertedqaestion.  We  have  carefully  ex- 
amined them  all,  and  aresatfsfled  that,  as 
each  guardian,  Foley  had  no  power  to 
nurreuder  the  policy. 

It  is  claimed  on  the  part  of  tbe  plaintiffs 
that  guardians  In  socnue  at  common  law 
had  to  do  only  with  the  real  estate  of 
their  wards,  and  we  think  that  Is  sub- 
ntantlally  true.  Snch  a  guardian  conid 
hkve  no  bdlna;  whatever,  except  when  the 
Infant  was  seised  of  real  estate  In  socage 
tenure,  and  as  that  was  essential,  It  may 
be  Interred  that  ble  powers  and  duties  re- 
lateii  to  the  real  estate  on  account  of 
whlcli  his  guardianship  was  constituted. 
In  the  early  history  of  the  common  law 
there  yram  very  little  personal  property, 
and  thi  guardianship  of  the  Infants  and 
of  tbeir  real  estate  was  very  naturally  the 
main  object  of  the  law.  It  Is  probable 
tlnat,  as  tbe  giiardiaa  in  aoeage  was  enti- 


tled to  the  posseBston  of  the  real  estate,  he 
also  took  posseBsina  of  tbe  animals,  Im- 
plements, and  other  personal  property 
connected  with  the  real  estate,  uud,  hav- 
ing possession,  he  could  probably  main- 
tain an  action  for  any  interference  with 
such  personal  property  without  right  or 
authority  by  a  mere  stranger,  and  that  he 
thus  bad  thecontrol  of  such  personal  prop- 
erty, as  well  as  all  the  real  estate.  Our 
own  researches,  aided  by  the  Industry  of 
counsel,  have  not  brought  to  our  atten- 
tion a  single  case  In  England  or  in  this 
country  where  the  question  has  directly 
arisen  as  to  tbe  power  of  a  guardian  in 
Bocaice  over  the  personal  property  of  hiB 
ward ;  and  It  haa  neverbeen  decided  or  In- 
timated in  any  Judicial  opinion  that  such 
a  Kuardlan  could  reduce  to  posBesaion  the 
choses  In  action  of  his  ward,  or  release, 
discharge,  or  dispose  of  them.   In  Coke 
upon  Littleton  (Ist  Amer.  Ed.,  Butler  & 
H.  Notes )  88,  B,  the  learned  editors  say : 
"But  whether  tbe  Kuardlan  in  socage  Is 
entitled  to  tabs  into  his  custody  the  In 
rant's  personal  estate  we  have  not  yet 
been  able  to  ascertain  by  any  express  au- 
thority." Rut  they  also  say  that  they  are 
Inrlinad  to  think  ihat  the  personalty  was 
under  the  control  of  the  guardian  iu  soc- 
age, except  where,  by  the  castom  ol  tbe 
particular  place,  it  happened  to  be  liable 
to  a  different  custom;  and  they  claim  that 
their  views  are  strongly  cooflrmed  by  the 
manuer  in  which  the  act  12  Car.  II.  c.  24, 
regulated  the  powers  of  a  guardian  which 
it  enabled  the  father  to  appoint.  That 
act  authorized  th«  father,  by  will  or  deed, 
to  appoint  a  guardian  for  bis  minor  chil- 
dren, and  the  guardian  thua  appointed 
was  authorized  to  take  the  custody  of  the 
Infant's  persoual  estate,  as  wa|1  as  bis  real 
estate,  tenements,  and  hereditaments, and 
bring  such  actions  In  relation  thereto  "as 
a  guardian  In  common  socage  mlKht  do;" 
and  the  reasoning  of  the  learned  editors 
is  that  these  words  necessarily  import 
that  the  personal  estate  uf  infants  was. 
equally  with  their  real  estate,  subject  to 
the  custody  and  control  of  the  guardian 
in  socage.   The  provisions  of  that  statute 
were  substantially  enacted  In  this  state  by 
chapter  47  of  the  Laws  of  17^7,  and  they 
have  continued  ever  since,  and  are  now 
found  In  the  Revised  Statutes,  (4  Rev.  St. 
p.  2612.)  and  the  provision  now  Is  In  sec- 
tion 8  that  the  guardian  thus  appointed 
by  the  father  shall  "  take  the  custody  and 
management  of  the  personal  estate  of  snch 
minor,  and  the  profits  of  his  real  estate, 
during  the  time  for  which  such  diapusltlon 
shall  have  been  made,  and  may  bring  such 
actions  in  relation  thereto  as  a  guardian 
In  socage  might  bylaw."    We  think  the 
Infercuce  to  be  drawn  from  this  statute, 
that  a  guardian  In  socage  had  the  control 
and  possession  of  all  tbe  personal  estate 
of  his  ward,  and  could  bring  any  action  in 
reference  thereto  as  he  could  In  reference 
to  any  o!  the  real  estate,  Is  very  uncurtain 
and  unsatlslactory.   As  before  stated.  It 
Is  probably  true  that  a  guardian  In  sou- 
age,  having  the  possession  of  tbe  personal 
property  of  his  ward,  used  on  and  con- 
nected with  his  land,  could  bring  actions 
In  reference  to  the  same;  bat  we  do  not 
think  Itla  a  logltiniate  Interencefrom  ttaese 
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ctatDteB  that  s  snardlan  la  socage  bad 
the  cunCrol  at  cummon  law  of  all  the  per- 
sonal property  ol  his  ward,  aod  that  he 
could  nse,  maDage,  and  dispose  ot  tt  like  a 
general  owner  passinK  the  title  to  the 
same.  There  was  no  reason  for  giving 
such  a  power  to  the  guardian  In  socage 
growing  out  of  the  feudal  tenure  or  the 
policy  ot  the  common  law.  An  Infant, 
even  below  the  age  of  14,  possessed  of  per- 
sonal property,  could  select  bis  ownguard- 
lan.and  a  guardian  of  such  an  Infant  could 
■Ibo  be  appointed  by  the  ecclesiastical 
conrtsand  by  the  chancellor.  If  the  Infant 
possessed  choses  in  action  which  he  de- 
sired to  redoce  to  posHesslon.  he  could 
brluif  an  autlon  In  his  name,  and  have  a 
^anilan  ad  Utom  appointed  lor  that  pur- 
pose. There  was  therefore  no  occasion  to 
Test  a  gnardlan  In  socage— usually  a  dla- 
taut  relative — with  the  power  and  control 
over  the  Infant's  personal  estate.  Soon 
after  the  passage  of  the  statutes  of  Charles 
tbeSecoml,  Chief  Justice  Vaugban,  In  Bedell 
v.  Constable,  Vaogban.  188,  expressed  tbe 
opinion  that  a  gaardlao  la  socage  did  not 
have  tbe  custody  of  the  goods  and  chat* 
tela  of  the  ward.  That  was  merely  an  ex- 
pression of  opinion  ot  the  learned  chief  Jus- 
tice, as  It  was  not  necessary  to  the  decision 
of  the  case  then  under  cunsMeration.  Our 
attention  la  railed  to  text  writers  and  to 
the  opinions  of  Judges,  some  of  which 
affirm,  and  some  of  which  den; ,  that  guard* 
fans  In  socage  bad  tbe  custody  and  con- 
trol of  tbe  personal  estate  ot  tbeir  wards. 
There  Is  more  said  upon  the  subject  In 
Tbumas  v.  Bimnett,  66  Barb.  197,  than  In 
any  other  cane  chat  has  come  to  our  at- 
tentioo.  In  that  case  tbe  action  was 
brought  by  tbe  general  gnnrdian  in  his 
own  name,  to  recover  a  debt  daetothe 
Infant,  and  tbe  question  was  whether  the 
action  was  maintainable,  and  tbe  learned 
Judge  went  Into  a  dlscnesion  of  the  power 
uf  statutory  guardians  and  guardians  In 
socage.  Among  other  things,  he  said: 
"Thn  guardian  tn  socage  moy  sue  for 
claims  covering  the  real  estateof  bis  ward, 
but  cannot  sue  to  recover  bis  personal 

i>roperty and  "it  Is  true  that  tbe  guard- 
an  io  socage  can  bring  no  suit  except  in 
regard  to  the  real  estate,  and  for  the  rents 
and  profits  of  It;  but  this  is  so  because  he 
has  no  control  whatever  over  the  other 
personal  estate  of  bis  ward;  and.  there- 
fore, 1  tbinh,  althoagb  tbe  language  of  the 
section  Is  somewhat  loose,  [section  8  of 
tbe  Bevlsed  Statutes,  above  cited,]  the 
legislature  Intended  to  confer  the  same 
right  upon  the  general  guardian  to  sue  In 
relation  to  any  of  tbe  property  under  his 
control  that  the  guardian  In  sorage  pos- 
sessed in  reference  tothe  property  of  which 
be  had  charge."  When  tbe  lawmakers 
came  to  deal  with  thesnbject  of  guardiaas 
In  socage  In  the  Bevlaed  Statutes,  personal 
estate  bad  come  to  be  a  very  large  share 
ol  the  property  of  the  country,  and,  If  they 
bad  lDtf>nded  that  the  guardian  In  socage 
should  have  control  of  the  personal  prop- 
erty of  his  warrl,  they  would  have  said  so 
In  plain  and  namlstakable  terms.  If  the 
contention  of  tbe  defendant  Is  well  found- 
ed, then  the  personal  estate  of  an  Infant 
wbo  possesses  a  real  estate,  however 
aman,  will  be  at  the  abaolota  dlspoaal  of 


the  near  relative  who  may  assnnio  to  net 
as  goardian  In  socage  under  the  statute, 
without  any  of  the  guards  or  the  security 
with  which  the  law,  with  great  care  and 
particularity,  surrounds  the  estates  ot  In- 
fants, to  protect  them  against  tbe  miscon- 
duct or  maladministration  of  guardians. 
Such  a  guardianship  of  the  infant's  per- 
sonal property  is  against  the  entire  policy 
of  our  laws,  and  Is  saactloned  by  no  prec- 
edent and  no  practice  in  this  state,  and 
Is,  we  believe,  against  tbe  general  under^ 
standing  of  lawyers  and  Judges.  There- 
fore, without  a  fuller  dlscnsHloii.and  with- 
out a  criticism  of  the  authorities  to  be 
found  In  the  briefs  submitted  to  us,  we 
have  reached  the  conclusion  that  Poley 
bad  no  power  or  right  to  surrender  the 
policy  to  the  defendant  for  cancellation. 

It  is,  however,  claimed  by  the  defendant 
that  the  plaintiffs  so  far  acquiesced  in  and 
ratified  the  surrender  of  the  policy  that 
they  cannot  now  repudiate  It,  and  reclaim 
the  policy.  It  was  surrendered  without 
th<dr  knowledge,  when  they  were  minors. 
There  is  no  satiafaetory  prf}ot  that  i  bey 
ever  Intentionally  or  consciously  acqui- 
esced in  tbe  surrender,  or  ratified  it,  or 
that  they  ever  took  tbe  fruits  ot.it.  They 
did  nothing  to  mislead  or  to  prejudice  tbe 
defendant.  They  have  in  no  way  deprived 
it  oT  its  remedy  against  their  tntherfor 
wrongfully  obtaining  the  money  for  the 
policy,  and,  before  infants  thus  situated 
can  tio  held  estopped  from  enforcing  thc^r 
claim  to  the  policy,  their  acts  of  ratiflca. 
tton  and  acquiescence  should  be  very  clear 
and  explicit.  Mere  acqoleacence  alone 
would  not  beoufflcient  to  estopthem  from 
asserting  their  rights.  We  need  to  add 
nothing  to  what  has  been  said  In  tbe 
opinions  of  the  sj»e<dal-  and  general  terms 
upon  this  point. 

The  defendant  alleged  In  Its  answer  that 
some  of  tbe  money  received  liy  Foley  upon 
the  surrender  of  the  policy  was  applied  to 
tbe  use  and  benefit  ot  the  plaintiffs;  and 
upon  tbe  trial,  having  Foley  under  exami- 
nation as  a  witness,  defendant's  counsel, 
after  proving  that  he  received  97,229  from 
tbe  defendant  upon  the  surrender  ot  tbe 
policy,  asked  him:  "Did  you  apply  that 
money  to  tbe  benefit  ot  these  plaintiffs?* 
This  questltm  was  objected  to  generally 
by  the  plalntlffH.  and  the  court  replied : 
**[  will  allow  him  to  state  that  generally, 
simply  for  the  purpose  of  a  reference,  if  It 
should  be  necessary.*  Tbe  witness  then 
answered:  "I  did."  He  was  asked  no  fur- 
ther questions,  and  gave  no  further  evi. 
flenceof  the  use  made  by  him  of  themoney. 
It  is  now  claimed  by  the  defendant  that 
the  court  ut  Hpecial  term  should  have  or- 
dered a  reference  to  ascertain  whether  any 
of  the  money  had  been  nscd  tor  the  benefit 
of  the  plalatlffs  In  snrb  a  way  that  they 
could  be  charged  with  the  same,  dr  that 
tbe  defendant  would  be  entitled  toacradlt 
for  tbe  sum  that  would  otherwise  be  re- 
coverable from  it.  There  was  no  proof 
that  Foley  was  not  perfectly  able  to  re- 
spond to  the  defendant  for  the  amount  ot 
money  received  by  him  from  It  upon  tbe 
sarreoder  of  tbe  policy.  Be  was  bound  to 
support  bis  own  children,  out  ot  bis  own 
means,  and  It  does  not  appear  that  be 
was  not  abundantly  able  to  do  so;  and  tf 
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iM  took  this  money,  and  ased  It  for  the 
support  of  bla  cfa]ldren,  instead  of  aeioff 
falB  own  meana  for  that  parpoee,  the  chll. 
dreo  did  not  become  responsible  for  the 
money  ao  used.  The  defendant  was  per- 
mitted to  give  all  the  evidence  it  offered 
npon  the  subject,  and,  upon  all  the  «Ti- 
denee  In  the  caHe.lt  was  Impossible  for  the 
court  to  find  that  the  money  received  bj 
Foley  from  the  defendant  was  so  applied 
for  the  benefit  or  use  of  the  plaintiffs  aa  to 
make  them  accountable  for  it  to  the  de- 
fendant. It  was  bonnd  to  maKe  a  case 
showing  that  there  was  something  to  be 
aecounted  for  to  apply  npon  the  demand 
against  It,  and  then,  and  not  tlU  then, 
wiiald  a  n^rence  have  been  proper  to  as- 
certain the  amount.  Therefore,  after  a 
full  consideration  of  the  very  able  argu- 
ment Bubmitted  to  ns  on  behalf  of  the  de- 
laudant,  we  are  notconvlnced  thereby,  but 
bare  reached  the  concluHion  that  theJndK- 
ment  should  be  affirmed,  with  costs.  All 
eoncur,  except  P£OKHAM,J^  taking  no 
part. 


(U8  N.  T.  SIS) 

BIiAOKMAN  T.  BHiBY. 

(Oonrt  of  Appesis  of  New  York.  Jane  6, 1898.) 

Dbbd— lieecRiPTioN  or  Land— Bocnpxd  bt  Boad 

— ElECTMBST— TiTLl  TO  UUHTAIV  — BlTmCUX- 

or  or  Etidbxcb. 

1.  A  deed  which  deecrlbea  the  boTiDdarles 
of  the  land  as  beginning  "at  a  point  on  the  eaat 
ride"  of  a  road,  and  tbeace  running  north  a 
certain  number  of  feet,  continuing  the  line  to 
the  place  of  b^inning,  does  not  conyey  the  fee 
of  the  road. 

2.  A  convey tnee  of  land  bounded  by  a  road 
■faoald  be  conBtrned  as  referring  to  the  actual 
road  as  worked  and  used,  and  not  to  an  ab- 
stract legal  line,  InviBible  and  practically  un- 
known. 

8.  In  ejectment  It  appeared  that  land  In  the 
dty  of  New  York,  which  was  formerlv  bouuded 
a  road,  was  conveyed  in  1800  without  the 
fee  to  the  road,  and  the  question  was  whether 
the  locus  in  quo  formed  a  part  of  the  road  at 
that  time.  If  In  1800  the  road  was  only  two 
rods  wide,  the  premises  in  dispute  did  not  form 
a  part  of  it  The  westra n  boundary  of  the 
road  always  remained  the  same,  and  was  not 
in  dispute.  The  road  as  originally  Laid  out  was 
four  rods  wide,  end  In  1761  an  act  was  passed 
redting  that  the  road  "was  double  the  width 
iiw^Miiry."  and  enacting  that  a  surreyor  be  ai^ 
pointed  who  should  sorvey  the  road,  "and  lay 
out  the  same  of  the  breadth  of  two  rods,"  bat 
there  was  no  record  to  show  that  the  act  was 
wet  complied  with.  In  1787  the  common  coun- 
cil were  authorized  by  law  to  widen  roads,  pro- 
vided they  did  not  make  them  exceed  in  width 
four  rods.  In  1793  a  resolution  was  passed 
providing  for  opening  the  road  to  "its  proper 
and  legal  width  of  four  rods,"  though  counsel 
admit  that  this  resolution  was  permitted  to 
sleep.  In  1799  another  resolution  was  adopted 
on  a  petition  for  opening  the  road  to  "its  proper 
width  of  four  rods,"  and  a  committee  was  ap- 
pointed to  see  that  the  abutting  owners  moved 
back  th^  fences.  There  were  maps  made  In 
1820  by  dty  offidals,  in  which  the  road  was 
laid  down  as  fonr  rods  wide.  Held,  that  It 
would  be  presumed  that  the  surveyor  reduced 
the  road  under  the  act  of  1751,  though  it  could 
QOt  be  presumed  that  the  committee  of  the 
common  council  moved  back  the  fences  under 
the  resolution  of  1T99,  and  consequently  that 
plaintiff  failed  to  show  that  the  road  as  worked 
tad  Bsed  in  1809  was  more  than  two  rods  wide. 


Appeal  from  aapretne  court,  general 
term,  first  department. 

Action  by  John  £.  Blackman  against 
Charles  Riley  to  recorer  poBsession  of 
land.  From  a  judgment  ut  the  xeneral 
term  affirming  a  Judgment  for  defnudant 
on  the  report  of  a  referee,  (18  N.  Y.  Snpp. 
476,)  plaintiff  appeals.  Affirmed. 

Qeorge  Hoadly.  for  appellant.  Henry 
H.  Anderson,  tor  respondent. 

PEGKHAM,J.  In  1768  GomeUna  Coftlne. 
the  elder*  was-  the  owner  of  a  farm  uf 
about  aOO  acres.  Uis  nortima  and  aontb* 
era  bonndarles  oi  which  were  nearly,  bat 

not  quite,  coincident  with  the  linos  tA 
what  are  now  Fifty-Seventh  and  Fifty- 
Third  streets.  In  the  city  of  New  York. 
The  North  river  formed  the  weetem 
boandary,  while  the  eastern  was  formed 
by  what  was  termed  in  the  deBortptlons 
of  the  day  tbe  **common  lands"  of  New 
York.  The  Bloomlngdale  road,  rannlng 
about  north  and  south,  cut  through  the 
farm,  leaving  land  on  each  side  of  it.  Ic 
ran  a  little  distance  west  of  and  paralld 
wltb  the  line  nowformtng Seventh  avenue. 
If  a  lull  recital  were  given  of  all  the  facts 
relating  to  the  disposal  of  tbe  farm  thus 
meutiuoed,  and  oat  of  wfakh  baa  growa 
the  present  controversy,  we  shonld  be 
taken  back  to  Colonial  times,  when.  In  the 
year  above  mentjoned,  (1769,)  the  elder 
CcMlne  Is  alleged  to  have  deeded  this  farm 
to  bill  two  sons.  Cornelius,  Jr.,  and  Bslm 
Johnson,  Cosine,  and  ttaereb.v  excluded 
three  other  living  children  from  any  ben- 
efit arialDg  from  his  ownership  of  such 
farm.  We  do  not  intend  to  enter  hmhi 
either  a  recital  of  the  tacts  sarroundlng 
and  following  tbe  claim  made  under  this 
alleged  deed,  or  to  make  a  statement  <rf 
tbe  many  legal  questions  which.  In  one 
aspect,  abound  In  this  case.  We  refrain 
from  BO  doing  because.  In  our  opinion, 
the  case  can  and  should  be  decided  for  the 
defendant  upon  a  qnestlon  of  fact,  and, 
therefore,  a  dlseusslon  of  the  Interesting 
legal  propositions  becomes  unnecessary. 
This  question  of  fact  is  based  upon  a  <;eed 
to  one  Jacob  Harsen  and  wife  from  tbe 
widow  and  heirs  of  the  above-mentioned 
Balm  Johnson  Cosine,  one  of  tbe  two 

grantees  in  tbe  all^d  deed  from  tbe  elder 
oRlne,  made  in  1760.  This  deed  to  the 
Hursens  was  executed  In  180V,  and  it  may 
be  asRumed  all  questions  arising  prior  to 
that  date  should  be  decided  in  favor  of 
the  plnlntm.  The  deed  of  1809  conveyed 
to  tbe  Harsens  the  southern  portion  of 
the  old  Cosine  farm,  extending  from  tbe 
common  lands  of  New  York  on  the  east 
to  the  North  river  on  tbe  west,  and 
through  It  ran  the  Bloomlngdale  road. 
The  portion  thus  conveyed  eonslBte<1  of 
all  the  land  lying  on  both  aides  of  tbe 
road,  between  the  northern  and  sootbem 
boundaries  of  such  portion.  The  deed  de- 
scribes, by  two  separate  descriptions, 
tbe  lands  conveyed,  one  description  being 
used  for  the  land  on  the  west  and  the 
other  (or  tbe  land  on  the  east  side  of  tbe 
road.  The  land  on  the  west  was  first 
described,  and  then  the  deed  continues, 
"and  tbe  other  of  tbe  said  two  Ints^ 
pieces,  or  parcels  ol  laud  baglna  at  a 
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point  on  the  eaitt  aide  ol  tbe  Blooming- 
dale  road  aforeaald,  •  •  •  and  runs 
from  thence  north  •  •  •  along  tbe 
east  side  ol  said  road**  a  certain  namber 
of  Ifet.  and  the  description  is  contlnned 
ontil  the  line  le  broaght  to  the  place  of 
beginning.  It  Is  argued  by  the  defendant 
that  the  deed  in  fact  conreys  the  fee  in 
tbe  road.  Ue  clatma  that  the  parties  to  it 
were  then  enstafced  In  carrTlng  cat  a  com- 
promise Id  regard  to  tbe  title  to  this  farm, 
and  that  It  was  clearly  tbe  Intention  of 
the  grantors  to  eonrey  to  tbe  grantees 
all  the  Interest  which  the  former  had  in 
any  portion  of  the  farm  contained  within 
the  IlmltR  of  the  deucrlptlon,  and  tbat 
there  conld  have  been  and  was  no  Inten- 
tion to  reserve  from  Boch  conveyance  any 
Interest  in  tbe  land  forming  the  bed  of  the 
road  wbtch  ran  throngta  tbla  portion  of 
the  farm.  It  Is  difficult  to  conceive  of 
any  reason  for  cunsciotiBiy  reserving  or 
felling  to  convey  the  roadbed  of  this  road, 
snbject  to  the  pnbllc  easement.  Wo  can- 
not think  it  was  ever  really  Intended,  yet, 
neTertbeleea,  we  are  disposed  to  hold 
that,  by  tbe  language  actually  used,  the 
-grantors  In  fact  failed  to  convey  any  por- 
tion of  the  land  forming  tbe  bed  of  tbe 
road  in  qnestlon. 

The  plaintiff  alleges  that  the  premises  In 
-qaeatlon  formed  a  part  of  the  sootberu 
portion  of  tbe  Cosine  farm,  and  also  a 
part  of  the  bed  of  tbe  Bloomlngdale  road, 
■at  the  date  or  tbe  deed  In  1809,  and  tbat 
tbe  premises  did  not  pass  to  Jacob  fiar- 
Hen  and  wife  by  rirtne  of  that  deed.  Tbe 
plaintiff  claims,  by  various  mesne  convey- 
anees,  a  certain  portion  of  the  title  wblch 
be  alleges  was  In  the  widow  and  heirs  of 
Balm  Johnson  Cosine  at  tbe  time  of  tbe 
ezeentifm  of  the  deed  bj  tbem  to  tbe  Har- 
fiens.  Tbe  respondent,  on  tbe  other  hand, 
claims  title  ander  several  conveyances 
wblch  passed  tn  blm  all  the  title  wbfch  the 
Uareeos  took  from  the  widow  and  heirs 
as  stated.  It  Is  farther  alleged,  on  the 
part  of  Che  defendant,  tbnt  tbe  premiees 
in  qnestlon  did  pass  by  the  deed  of  1809, 
and  that  sncb  premises  formed  at  that 
time  no  part  of  tbe  old  Bloomfngdale 
road.  Tbe  defendant  sets  np  many  ntb«* 
defenses  to  the  claim  of  the  plaintiff,  bot 
if  tbe  plaintiff  has  failed  to  prove  that  the 
land  in  controTersy  formed  a  part  of  the 
Bloomlagdale  road,  and  tbat,  therefore. 
It  did  not  pass  to  Jacob  Harsen  and  wife 
by  Tirtae  of  the  deed  to  tbem  In  1809.  be 
baa,  in  that  event,  tailed  to  prove  title  to 
tbe  loCDB  in  qno.  He  maintains  tbat  he 
baa  made  sncb  proof,  while  It  Is  claimed 
on  the  part  of  tbe  defendant  that  be  has 
not.  This  Is  the  qnestlon  of  fact  arising 
not  ol  the  execntlon  and  delivery  of  tbe 
deed  of  lt<09.  We  tblnb  the  plaintiff  has 
failed  to  show  that  the  premises  did  form 
a  part  of  the  roadbed  at  the  time  when 
the  deed  was  executed.  As  tbe  action 
la  one  In  ejectment,  the  bnrdeu  Is  upon  tbe 
plaintiff  to  show  that  be  bas  title  to  tbe 
premises,  and  be  must  recover,  if  at  all.  up- 
on the  strenKth  of  that  title,  and  not  by 
reason  of  any  weakness  In  tbat  of  bis  ad- 
▼eniary.  The  qnestion  whether  the  prem- 
ises formed  part  of  the  roadbed  in  IWW 
•depends  npon  tbewldtbof  theroadattbat 
time.  Theweeternbonndary  thereof  Is  not 


disputed,  and  It  always  remained  fixed  and 
unaltered.  If,  in  1S09,  tbe  road  was  actually 
of  tbe  width  of  four  rods,  then  thne  prem- 
ises formed  part  thereof;  and  if  tbe  road 
at  tbat  time  were  only  of  the  widtb  of  two 
rods,  they  did  not  form  part  of  such  road, 
and  they  passed  to  the  Uarsens  under  the 
deed  to  tbem.  The  releree  finds  as  a  fact 
that  tbe  road,  at  the  time  of  tbe  death 
of  the  elder  Cosine,  was  only  two  rods 
wide  at  tbe  point  in  question.  We  think 
there  is  evidence  upon  which  to  base  this 
finding.  He  also  finds  that,  upon  maps 
made  In  1820,  tbe  road  appeared  to  be  of 
tbe  width  )if  four  rods  at  this  point,  and 
tbat  the  widening  of  tbe  ruad  prlortnl820 
was  exclusively  from  the  eastern  side  of 
the  road.  He  does  not  find  when  tbe 
widening  actually  took  place,  nor  does  be, 
in  terms,  find  what  was  tbe  width  in  1809, 
and  tbe  evidence  Is  not  of  such  a  nature 
as  to  compel  a  tlndlug  that  a  widening 
took  place  prior  tu  1809.  Indeed,  the 
plalntlD  claims  that  tbe  whole  matter  of 
any  widening  ot  the  road  Is  a  myth,  and 
that  tbe  width  was  never  lesa  than  four 
rods  In  law,  whatever  may  have  been  tbe 
fact  as  to  the  width  which  was  kept  In  re- 
pair and  actaally  used.  But  If  tbe  space 
really  occupied  by  and  need  as  a  road  In 
ISUd  were  bat  two  rods  In  width,  we  think 
tbnt  a  description  in  a  deed  conveying 
land  bonnded  by  tbe  road  sboald.  la  tbe 
absence  of  some  words  indicating  the  con- 
trary, be  conatrued  as  referring  to  the 
actual  road  as  worked,  kept  In  repair,  and 
Dsed,  and  not  to  an  abstract  leRSl  line,  In- 
visible, unasod,  and  practically  unknown. 
The  road  was  laid  out  In  1703,  (or  possi- 
bly re-established  under  tbe  act  of  that 
.vear,)  a  very  early  period  in  Che  history 
of  the  laying  oat  m  roads  under sta to tory 
authority  In  this  state.  Bradford's  Ed. 
Mew  Tork  Colony  La  ws,  1691-1724,  p.  SS. 
The  act  provided  for  laying  out  the  road 
four  rods  wide,  and  commlsRloners  to  car- 
ry the  act  into  effect  were  therein  appoint- 
ed. There  was  not,  however,  any  pro< 
vision  made  for  tbe  payment  to  the  own- 
ers for  tbe  laad  to  be  taken  tor  the  high- 
way, nor  was  there  any  provision  for  a 
eompnlsorj  taking  ot  the  land  tor  high- 
way pnrpoBes.  The  land  taken  tor  tbe 
laying  out  uf  the  road  mast,  therefore, 
have  been  taken  by  the  permif^slob  or  ac- 
qaleacence  uf  tbe  owners.  While  the  land 
was  in  actual  nse  as  a  part  ot  the  bitch- 
way,  it  w  as  under  the  con  trol  of  the  com- 
mlwrtonerM.  bot.  If  any  part  ceased  to  be 
Qsed,  worked,  or  kept  In  repair  as  a  road, 
such  nonuser  In  tbat  case  might  very  like- 
ly amouot  to  an  abandonment  of  the  land 
not  used,  aod  In  that  event  a  deed  bound- 
ing lands  by  tbe  road  woald^  as  has  been 
said,  probably  be  coostrued  tu  mean  the 
road  as  actually  worked  and  nsed.  Al- 
though the  act  of  1708  provided  for  the 
laying  ont  of  roads  tour  rods  wide,  each 
width  was  unnecessary,  and  accordingly. 
In  1751,  by  chapter  910,  an  act  was  passed 
for  keeping  In  repair  the  public  road 
through  Bluoraingdale  division,  which  in- 
cluded the  point  In  controversy.  LawsN. 
Y.  1601-1778,  (Van  Schaack*a  Ed.)  p.  808. 
This  act  recited  that,  iu  pursnance  of  the 
act  ut  1708,  a  road  had  been  laid  out  ut tbe 
breadth  of  lour  rods  tbrongh  Bloomlnff- 
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dale  dlatiiet  or  dlvlaion,  and  the  Inhabi- 
tants of  tbe  dlstrlrt,  who  were  but  few  In 
ODinber,  bad  been  under  great  hardsliipa. 
Dot  only  by  keepins  the  aatd  road  In 
pair,  ("  which  waa  double  the  breadth  nec- 
esaary,")  but  alao  by  being  obllKcd  to 
work  on  repairing  the  poet  road  between 
New  Yorlc  and  Klnga  Bridge;  therefore,  in 
order  to  rempdy  these  hardnhlps.  It  waa 
enacted  that  a  surreyor  should  be  ap- 
pointed, and  tMicb  surveyor  was  then  re- 
quired tu  view  and  survey  this  road  or 
htehway,  "and  lay  out  the  same  of  the 
breadth  ot  two  rods,  aa  the  same  now 
runs,"  and  thereafter  the  surveyor  waa  to 
call  out  tbe  Inhabitanta  upon  due  notice 
and  work  the  road,  repalrluK,  cleaning, 
amending,  and  making  good  the  same. 
Thin  act  Is  not  of  the  limited  effect  spoken 
of  by  plaintiff's  eounael.  It  gave  theright 
to,  and  made  It  the  duty  ot,  the  surveyor 
to  lay  out  the  road  "of  thebreadthof  two 
rndg."  and  under  the  act  the  surveyor 
waa  bound  to  ao  lay  it  out.  It  was  not  a 
tiiere  permlSHlon  to  thereafter  keep  tbe 
road  In  repair  for  a  width  uf  two  rods  on- 
ly, and  under  the  act  tbe  laying  out  of  the 
road  by  the  surveyor  o(  the  width  of  two 
rods  "as  the  najne  now  runn**  would  seem- 
ingly operate  as  an  abandonment  of  the 
user  of  the  two  rods  not  Included  in  sucli 
laying  out,  and  upon  such  abandonment 
the  right  to  occupy  the  land  would  revert 
to  the  abutting  owner.  It  Is  true  tbe 
case  contains  no  evidence  nf  any  legal  pro- 
ceedings, on  the  part  of  the  anrveyor  ap- 
pointed under  the  act  bt  1751,  laying  out; 
the  road  of  the  width  of  two  rods  only, 
"as  thesame  now  runs. "  The  act  did  not 
provide  any  particular  procedure  for  so 
laying  out  the  road,  nor  for  the  filing  In 
any  public  office  of  the  description  of  the 
road  so  to  be  laid  out  under  the  decision 
of  the  surveyor.  The  absence  of  such  evi- 
dence Is  not  to  be  wondered  at.  The  pro- 
ceedings taken  and  the  decisions  arrived 
at  In  those  days  regarding  such  matters 
as  these,  partlcularty  when  no  statute 
commanded  it,  were  not  often  made  mat* 
tera  ot  record,  and.  as  we  are  Inquiring  re- 
garding things  which  may  have  happened 
more  than  a  century  and  a  quarter  ago, 
we  need  not  be  surprised  at  the  scantiness 
of  the  evidence  we  are  enabled  to  procure. 
That  it  was  a  hardship  to  keep  this  road 
In  repair  tor  a  width  of  four  rods  Is  rea- 
sonably certain,  and  Is  so  stated  in  the 
act  of  1751.  It  is  also  there  provided  that 
the  road  sball  be  laid  out  by  a  surveyor 
of  tbe  breadth  of  two  rods  only.  It  was 
tbe  official  duty  of  the  surveyor  to  do  It. 
It  would  have  been  a  crlminai  neglect  on 
the  part  of  such  officer  to  fail  to  lay  out 
the  road  of  the  width  of  two  rods  as  di- 
rected In  terms  by  the  statute.  In  such 
case  It  will  be  Intended  that  he  performed 
his  duty^  unless  the  contrary  be  shown. 
Broom,  Leg.  Max.  (8th  Ed.)  949.  There  Is 
here  no  evidence  which  shows  nonper- 
formance. T  think  it  entirely  Justifiable, 
under  such  clrcumHtances,  to  presume  that 
the  surveyor,  who  was  a  public  officer, 
performed  his  official  duty,  and  that  the 
provisions  of  the  act  were  In  tact  carried 
out,  and  the  road  waa  actually  thereafter 
laid  out  of  the  width  ot  two  rode  only. 
There  would  seem  to  t>e  no  dispute  as  to 


the  western  boundary  of  tbe  road,  and  It 
the  road  were  only  two  rods  wide  there 
is  no  dispute  that  the  deed  to  the  Uaraeos 
passed  the  title  to  this  property,  because 
it  was  in  that  event  no  part  ot  the  old 
road.  We  havH  no  evidence  an  to  the 
changing  of  feucee  at  this  point  subse- 
quettt  tn  the  ant  of  1751.  But  we  have  nu 
evidence  of  the  existence  bf  any  fences  be- 
fore that  time  aloog  tbe  road,  aasumlog 
Its  width  of  four  rods.  There  la  enough 
in  the  evidence  to  permit  tbe  inference 
which  the  referee  has  drawn,  that  lu  1765. 
at  the  time  of  thedeath  of  the  elder  Cosine, 
the  road  was  only  two  rods  wide.  There 
Is  evidence  drawn  from  the  map  ot  tbe 
Hopper  farm,  made  In  1782  by  Evert 
Bancker,  Jr.,  city  surveyor,  that  the  road 
at  that  time  and  at  that  point  was  only 
two  rods  lu  width.  The  Hopper  farm 
was  situated  on  the  south  of  tbe  Cosine 
farm.  Although  the  map  waa  for  private 
parties,  and  was  In  no  wise  conclusive 
against  tbe  plaintiff,  yet  It  was  evidence 
of  the  fact  that,  la  1782,  a  map  waa  made 
by  the  official  city  surveyor,  wiilch  includ- 
ed this  road,  and  It  was  laiddowu  ou  that 
map  as  but  two  rods  wide.  Tlils  Is  some 
evidence  of  a  contemporary  nature  as  to 
how  tbe  fact  appeared  to  one  who  waa 
the  city  surveyor,  and  engaged  In  making 
a  survey  of  a  [arm  neur  the  locus  In  quo, 
and  at  a  point  where  the.  width  of  tbe 
road  would  probably  be  the  same.  This 
may  be,  perhaps,  regarded  as  slight  and 
unsatisfactory  evidence  as  to  the  aetoal 
width  ot  the  road,  and  we  may  admit  it 
would  be  it  It  were  applied  to  matters  ot 
recent  occurrence.  We  must  continually 
bear  In  mind  that  we  are  Inquiring  aa  to 
mattera  which  happened  more  than  a  cen- 
tury ago,  and  we  most  be  content  to  rest 
upon  such  sligbtevldenceaa  survives  those 
times. 

By  chapter  61,  Laws  1787,  tbe  common 
council  ot  New  York  were  declared  com- 
missioners of  highways,  and,  as  such, 
they  were  authorized  to  widen  or  alter, 
to  not  exceeding  four  roda  wide,  roads 
or  highways  laid  out  In  that  city  or  coun- 
ty, and  they  were  authorised,  in  widening 
or  altering  a  highway,  to  take  the  neces- 
sary land,  and  to  proylde  payment  there- 
tor,  hnt  no  compensation  was  to  be  made 
to  any  one  who  had  encroached  on  any 
such  highway.  TheplaintUT'scouDsel  says 
there  Is  nonvldence  that  any  compenf>atlon 
was  paid  the  Cosines  tor  land  taken  for 
widening  the  Bloomlngdale  road  under  this 
act,  and  that  there  never  was  any  such 
widening.  His  Idea  Is  that  tbe  road  had 
always  been  four  roda  In  width,  and  that 
the  act  of  1751  simply  permitted  the  In- 
habitants to  keep  two  Instead  of  four 
rods  in  repair.  As  has  been  said,  we 
think  he  erroneously  Umlts  the  force  ot 
the  act  ot  1751.  and  that,  under  that  act, 
we  may  regard  tbe  road,  in  tbe  absence 
of  any  evidence  to  the  contrary,  as  re- 
duced to  two  rods  In  width.  And  It  Is 
true  that  It  does  uot  appear  at  what  time 
any  widening  was  effected  of  this  Bloom- 
lngdale road  prior  to  182i).  At  that  date 
It  does  appear  that  there  were  maps 
made  by  officials  ot  the  city  in  which  the 
road  la  laid  down  at  this  point  as  of 
tbe  width  ot  four  rods.   We  think  there 
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IB  no  erldence  wbleb  eompelB  a  flndlni? 
tbat  SQcb  alteration  bad  been  made  prior 
tn  1K09,  when  the  deed  to  tbe  Hareena 
was  executed.  There  are  certain  resoln- 
tlow  of  the  common  conccll  ol  New  Turk 
which  were  pnt  In  evidence.   In  1798  there 
was  passe*)  a  reflolntlon  pruvidlnK  for  the 
opening  of  this  road  to  "  ita  proper  and 
legal  width  of  four  rods."  Ooanset  for 
plaintiff,  however,  hlmwelt  admits  that 
this  resolntlon  seems   to  have  been  al- 
lowed to  Bleep.   In  1799  another  reaoln* 
tlon  was  adopted,  appointing  a  commit- 
tee to  see   that  the   abutting  owners 
(wlthoat  namiuK  them  or  describing  their 
lauda)   moved    their  fences   back.  The 
resolatioD  in  stated  to  have  been  taken 
upon  "a  petition  for  tbe  openlDK  of  tbe 
Bloomlngdale  road  to  ita  proper  width 
of  fonrroda.*  Theiw  resolutions  do  not 
show  a  widening  of  the  road  at  that 
time,  Dur  do  they  prove  tbat  In  point  of 
fact  there  had  never  been  any  otber  width 
than  tbat  of  tonr  rods,  and  that  anything 
less  than  that  width  had  been  accom- 
plished by  encroachment.   At  moat.  It  Is 
proor  of  a  claim  advanced  on  the  part  of 
tbe  city  that  tbe  Bloomlngdale  road  bad 
a  width  of  four  rods.   Tbe  act  of  1787 
gave  tbe  city  the  right  to  widen  or  alter 
roads  in  the  county  of  New  York  to  a 
width  of  four  rods,  and  to  take  tbe  neces- 
sary lend,  and  to  pay  for  it.  There  are 
no  proceedings  shown  to  have  been  taken 
under  tbat  act  tor  tbe  purpose  of  widen- 
ing tbe  road  In  questloa.   If  we  may  pre- 
anme  the  road  was  laid  ont  of  the  width 
of  two  rods  under  the  act  of  1751,  then  tbe 
burden  Is  on  the  plaintiff  to  show  some 
change  In  Its  width,  so  that  In  1809  It  was 
four  instead  of  two  rods  wide.  This 
burden  is  not  sustained  by  blm.  The 
case  contains  nu  evidence  of  any  further 
l^lslattve  or  municipal  action  In  any 
way  affecting  thla  part  of  the  road  ontil 
1fli7,  when  certain  proceedings  were  Insti- 
tuted in  regard  to  Broadway.  Thus,  as 
late  as  in  1799,  it  would  appear  tbat  the 
road  was  nut  in  fact  and  actually  opened 
and  worked  to  the  wldtb  of  four  rods. 
The  mere  resolutlona  of  the  common 
council  do  not  prove  the  fact  tbat  pro> 
eeefllngs  bad  been  taken  to  acquire  the 
title  to  lands  which  mlfcht  be  necessary 
lor  the  purpose  of  widening  a  road.  And 
If  such  proof  bad  been  given  we  do  not 
think  It  can  b<*  assomed,  In  the  absence 
of  evidence,  that  tbe  committee  appointed 
by  the  eommuD  conucll  to  see  that  the 
abutting  owners  mo  red  their  fences  hack 
performed  that  duty  or  eserctsed  tbat 
power.  There  Is  a  distinction  between 
presnroing  an  to  tbe  action  of  a  public 
officer,  appointed  by  virtue  of  the  pro- 
vlidons  of  a  statnte  by  wblcb  It  is  made 
bis  offlclal  duty,  and  be  Is  directed  to  blm- 
self  perform  a  certain  act,  and  a  presump- 
tion as  to  the  result  of  a  presomed  action 
of  a  committee  of  a  common  eonucH  In 
carrying  out  the  terms  of  a  resolution 
empowering  them  to  see  that  private  per- 
sons do  certain  acts.  Tbe  presumption 
that  he  has  done  his  dnty,  which  prop- 
erly attaches  to  a  public  ofllcer  in  snch 
elrcometances,  cannot  and  ongbt  not  to 
be  carried  to  cbe  extent  of  presuming 
(wittauot  any  evidence  wtaatever)  tbat 


the  oommlttee  mueeeded  to  attdnd  to  the 
hairiness  Intrusted  to  it  by  the  common 
eonnefl,  and  that  tbe  abatting  owners, 
pursuant  to  tbe  presumed  action  of  tbe 
committee,  actaalt.v  removed  their  fences 
which  bad,  up  to  tbat  time,  encroached 
upon  the  public  highway.  We  cannot,  lu 
avcb  case,  presume  action  of  wbleb  there 
Is  not  tbe  slightest  evidence. 

We  come,  then,  to  tbe  proposition  tbat 
there  Is  an  utter  lack  of  evidence  tbat  tbls 
road  was,  in  1S09,  more  than  two  rods 
wide  in  fact.  If,  however,  the  legal  wldtb 
may  have  been  tour  rods,— If  the  road  was 
only  used,  worked,  and  repaired  to  tbe 
wldtb  of  two  rods,  and  the  other  two 
rods,  so  far  as  visible  boundaries  are  coor 
cemed,  were  a  portion  of  tbe  abutting 
land,— we  think  a  description  of  the  land, 
as  bounded  by  the  east  side  of  the  road, 
sbonld  be  coustrued  to  mean  tbe  visible 
road  as  In  actual  use,  and  not  the  Ideal 
road  Of  a  width  of  four  Instead  of  two 
rods.  CoDDsel  for  plaintiff  sa.v8  that  tbe 
defendant  admitted  at  the  general  term 
that  between  the  death  of  tt.e  elder 
Cosine,  In  1765,  and  tbe  execution  of  the 
deed  to  tbe  Harsens,  in  1809,  the  road  hud 
been  widened  from  two  to  four  rods.  It 
would  seem  the  conceaaion  was  made,  in 
the  Course  of  an  argument,  to  prove  tbat 
the  division  of  the  farm,  in  1809,  was  made 
with  reference  to  Its  condition  at  tbe  time 
of  tbe  death  of  the  owner,  In  17^.  The 
defeudan  t  makes  tbe  same  sta  temen t 
here.  We  do  not  put  nur  decision  on  that 
ground.  We  are  more  Inclined  to  the 
view  tbat  In  1809  tbere  Is  no  evidence  or 
finding  that  tbe  road  was  then  over  two 
rods  In  width,  and  the  deed  to  the  Har- 
sens Included  the  locus  in  quo,  t>eca.UHe  it 
lay  east  of  the  two  rods  forming  tbe 
road.  Cpon  the  facts  the  plaintiff  failed 
to  make  out  a  title  to  the  premises,  and 
the  Judgment  for  tbe  defendant  should, 
therefore,  be  affirmed,  with  coats.  All 
eoncnr. 

014  Ind.  6»> 

OIUBHIL  V.  ORBEN. 
(Supreme  Oonrt  (tf  Indiana.    May  2B,  1S98.) 

Jddqmbkt  on  Appeal— MoDinCATiox. 
A  petition  to  modi^  a  judgment  of  the 
appellate  court,  by  striking  out  so  much  thereof 
as  relates  to  the  cross  errors,  on  the  erouod 
that  the  cross  errors  were  not  assigned  projh 
erlj,  and  within  the  time  allowed  tberetort 
cannot  be  conaidared;  it  tielng  the  dnl7  ci  pe- 
tttioner  to  make  Us  objection  to  the  manner 
and  fonn  of  such  aaaigammts  prevlons  to  the 
decidon  of  the  action. 

Petition  to  modify  Judgment. 

For  former  report,  see  83  N.  E.  Bvp.  964. 

OLDS.  J.  The  Judgment  In  this  cause 
was  reversed  on  cross  errors.  Tbe  ap- 
peUant  flies  a  motion  to  modify  tbe  Judg- 
ment by  striking  out  so  much  thereof  as 
relates  to  tbe  cross  errors.  It  Is  based 
on  the  contention  that  the  cross  errors 
were  not  aasiicned  pri>perly,  and  wltbin 
the  time  allowed  for  assigning  cross 
errors.  This  objection  comes  too  late  to 
be  considered.  The  assignment  of  cross 
errors  is  In  proper  form  In  tbe  record. 
The  case  was  briefed  by  both  partiw,  and 
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no  objection  wan  made  to  cooaiderios  the 
qnestioQ  prenROted  by  tbe  cruRB  asnlKti- 
ment  of  errors,  and  tbe  case  was  tekea  up 
In  Ita  order  and  decided,  and  It  Is  now 
too  late  to  object  to  the  consideration  of 
ttae  qaeation  tfans  presented,  or  to  the 
manner  or  time  of  tbe  assignment.  It  Is 
the  duty  of  counsel  ttt  give  cases  atten- 
tion before  tbey  are  decided.  Tbe  ques- 
tlou  presented  by  the  cross  assignment  of 
errors  was  discussed  by  counsel  for  appel- 
lee In  his  brief,  and  he  asked  for  a  reversal 
of  tbe  Judgment  in  hta  favor,  and  no 
objection  made  previous  to  tbe  decision  In 
the  case  as  to  tbe  manner  or  time  of  tbelr 
assignment.  Tbe  petition  to  modUy  the 
Judgment  is  OTerroled. 


(134  iDd.  SSO) 

CUIUAGO,  ST.  L.  &  P.  R.  CO.  t.  SPILKER. 
(Supreme  Conrt  of  Indiana.    May  17,  1S93.) 

RULEOAD    COMPANISa  —  LIABILITY    TOR  2tEOU' 
AKHOB— UNVSCAL  KaTE  OF  8 PBBD —PLEADING. 

A  complaint,  in  an  action  to  recover  for 
personal  injuries,  alleged  that  at  the  time  of 
the  accident  detendaat's  train  was  running 
across  a  street  in  a  city  at  a  dangerons,  reck* 
less,  and  onosnai  rate  ot  speed  of  GO  miles 
an  hoar,  where  a  great  many  personE  were 
passing  and  croasiiig.  that  the  negligence 

charged  was  running  the  train  over  a  street, 
where  many  people  were  passing  and  crossing, 
at  a  dangerous  speed,  ana  that  such  complaint 
did  not  base  its  right  of  action  on  the  theory 
that  defendant  was  not  in  the  faaldt  of  mnnlng 
Its  tralna  at  sndi  a  rate  of  speed. 

On  petition  tor  rehearing. 

For  former  report,  see  88  N.  K  Rep.  SW. 

HOWARD,  J.  Tbe  appellant  asks  for  a 
rehearing  In  this  case,  still  Insisting  tbat 
tbe  evidence  glveii  by  the  witnesses  Ben- 
ben  A.  RHey,  Jerome  Black,  and  Dr.  Kel- 
sey  ^as  improperly  admitted.  Theqnefr 
tlons  presented  hare  already  been  fnlly 
considered  by  tbe  court,  except,  perhaps, 
the  additional  reason,  now  more  fully 
brought  forward  by  appellant,  why  the 
testimony  of  tbe  witness  Riley  should  nut 
bave  t>een  received,  tbat  it  was  not  good 
under  tbe  theory  of  the  complaint.  Tbe 
complaint  charges  that  at  tbe  time  of  the 
accident  the  train  was  running  across  a 
street  In  tbe  city  ot  Qreenfleld,  at  a  "dan- 
gerous, rpfkless,  and  unusnal  rate  of 
speed  of  fifty  miles  an  hour  over  and  across 
said  street,  where  a  great  many  persons 
were  passing  and  crossing."  And  appel- 
lant contends  that  tbe  complaint  thus 
"pi'CHentB  the  cause  of  action  upon  the 
theory  tbat  the  appellant  was  not  In  tbe 
habit  of  so  running  her  trains,  but  that 
tbe  rate  of  speed  charged  at  tbe  time  of 
the  accident  was  unusual."  We  are  of 
opinion  that  this  Is  nut  a  correct  Inter- 
pretation ot  the  theory  of  tbe  complaint. 
The  negligence  charged  on  this  point  la 
tbe  running  of  tbe  train  over  a  street  of 
■  city,  where  many  people  were  passing 
and  crossing,  at  a  dangerous,  reckless, 
and  unnsunl  rate  ot  speed  ot  50  miles  per 
hour;  tbat  is.  In  effect,  that  50  miles  an 
hour,  across  a  raach-frequented  street  of  a 
city,  is  a  dangerous,  reckless,  and  unusual 
rate  of  speed.  It  Is,  Indeed,  a  matter  of 
common  knowledge  tbat  such  a  rate  of 


speed  of  trains  In  cities  Is  extremely  unu- 
sual, end  always  reckless  and  dangerous. 
We  tbfnk  tbat  counsel  for  appellant  bave 
misapprehended  tbe  force  of  tbe  word 
"nunsnal"  B8  used  in  tbe  complaint.  We 
bave  found  nothing  In  the  able  brief  died 
by  appellant  tbat  would  change  theoplu- 
Ion  already  rendered.  Indeed,  the  verdict 
is  amply  supported,  without  considering 
any  of  the  evidence  objected  to.  Tbe  peti- 
tion for  a  rehearing  is  accordingly  uTer- 
ruled. 


(U4  lad.  3a) 

lUHST  NAT.  BANK  OF  INDIANAPOUS, 
No.  2,556,  V.  HKNDRICKS. 
(anpreme  Court  of  Indiana.  Hay  19,  18^) 
JuDGUSNT  LiBH— ExTiNamsBmra— -Sale  okdek 
SuPBBioK  Lien. 
A  bank  holding  a  tax  lien  wblch  was 
snperior  to  all  other  bois  on  a  certain  lot,  and 
a  jadgment  which  was  superior  to  plaintiff's 
mortgage  on  the  lot,  and  also  a  lien  on  other 
real  estate,  had  the  lot  first  sold  to  satisfy  Its 
tax  lien,  and  then  tbe  other  real  estate  to  satis- 
fy its  judgment,  after  which  it  attempted  to 
have  the  lot  again  sold  to  satisfy  an  unpaid 
balance  still  due  on  the  judgment.  The  decree 
under  which  this  was  done  provided  that  the 
lot  should  be  sold,  and  the  proceeds  applied 
first  to  payment  of  tbe  tax  lien,  and  then  to 
plaintiff's  mortgage.  The  de<see  also  allowed 
the  bank  to  levy  on  the  lot  for  the  satisfactitm 
of  its  judgment  after  having  levied  on  the  other 
real  estate.  Held,  that  the  sale  of  the  lot  nn- 
der  tbe  superior  tax  lien  extinguished  all  other 
liens,  including  that  of  the  Judgment,  and  gare 
the  purchaser  a  dear  tlUfc  S3  N.  B.  Rep.  llQi 
attirmed. 

On  rehearing.  • 

For  foniHir  report,  see  88  K.  E.  Rep.  110, 

HOWARD,  J.  In  a  very  able  and  elab- 
orate petition  and-  brief  for  rehearing, 
counsel  for  appellant  endeavor  to  shield 
tbeir  client  from  the  consequences  of  tbe 
fatal  defect  In  the  decree  nf  the  superior 
court.  It  Is  admitted  that  the  court 
found  the  lien  of  the  bank  Judgment  to  be 
superior  to  the  Hen  of  ajtpellee's  mort- 
gage, and  It  Is  contended  tbat  the  court 
might  therefore  bave  decresd  that  lot  3 
abould  be  sold  subject  to  the  Judgment, 
or,  at  the  least,  might  have  decreed  tbat 
the  proceeds  ot  the  sale  should  be  applied 
to  the  payment  of  the  liens  in  tbe  order  ot 
theirpriorlty,  and  reference  Is  made  to  tbe 
order  requiring  that  the  8belby  county 
lands  Bboold  be  first  sold  before  levying 
on  lot  8  under  tbe  bank  Judgment,  as 
showing  the  intention  of  tbe  court  tbat 
the  sale  of  lot  8  under  the  decree  sboold 
he  made  subject  to  the  Hen  of  the  Judg- 
ment. But  we  are  not  here  concerned 
with  what  the  court  could  bave  done,  nor 
even  with  what  the  court  intended  to  do, 
botonly  with  what  the  court  actually  did. 
Counsel  go  so  far  aa  to  say  that.  In  tbe 
adjustment  of  tbe  equities  of  tbe  case,  tbe 
bank's  Hen  for  taxes  was  made  subordi- 
nate to  Its  Judgment  lien.  An  examina- 
tion of  tbe  record  will  not  bear  out  this 
contention.  Tbe  taxes  due  tbe  bank  were 
found  by  tbe  conrt  to  bo  92,790.84,  which 
sum  the  conrt  expressly  declared  to  he  the 
"first  and  senior  Hen  on  said  lots  from 
one  tu  Mven,  •  •  •  and  tbat,  ol  said 
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nam;  the  amoant  of  lien  on  each  lot  Is  as 
folluwa:  •  •  •  On  lot  three,  f 526.49. 
*  *  *  And  satd  llena  are  hereby  enforced, 
and  eald  lotsordered  to  be  sold  to  pay  the 

Hame. " 

A«  eooDselsny,  the  findings  and  decree  of 
the  auperlor  eonrt  were  exceedingly  elab- 
orate, full,  and  complete,  even  to  excess, 
covering  64  pages  of  the  record ;  and  It 
would  seem  that  the  court  took  ample 
time  and  space  to  say  what  It  Intended 
to  sny.  Finally,  after  ordering  that  all 
the  land  sold  under  the  decree  "be  sold 
by  the  sberiR  of  said  county  of  Marinu, 
Ind.,  ae  upon  execntlon,  said  aaie  to 
be  without  Bjiy  relief  from  raluatfon  or 
appraisement  laws,"  the  court  nextpro- 
ceeds  to  decree  the  separate  sale  of  the 
aererat  tracts,  ordering  the  proceeds  ap- 
plied in  each  ease  to  the  payment  ol 
liens  as  therein  severally  stated.  The  de- 
cree for  the  sale  of  lot  U  Is  In  the  follow* 
lag  words:  "And  said  sheriff  shall  next 
•en  said  lot  number  three,  (8.)  but^  of  the 
proceeds  of  said  sate,  he  shall  first  pay 
and  satisfy  the  amount  of  the  prior  lien 
thereon  in  faror  of  the  plnlntltT,  on  ac- 
count of  taxes  and  street  iraprovements 
and  assesHments  paid  by  plaintiff,  as  here- 
in lound  and  adjudged;  and  the  residue, 
or  so  niQch  thereof  as  may  be  necessary, 
the  aald  sheriff  shall  apply  upon  the  said 
judgment  rendered  herein  in  favor  ol 
Thomas  A.  Hendricks  against  the  defend- 
ant, Delees  Boot,**  If,  as  connsel  Insist, 
there  was  a  sufficient  pleading  to  pro- 
tect the  bank's  Jadgment,  It  Is  very  clear 
that  DO  such  pleading  carried  the  floding 
of  the  court  as  to  the  superiority  ot  the 
Jadgment  lien  Into  the  decree  or  order  of 
■ale;  tor  as  a  matter  of  fact,  as  shown 
above.  In  the  words  of  that  order  ot  sale, 
no  Judgment  on  such  finding  was  carried 
Into  the  orfler  ot  sals.  W'e  have  to  look 
to  what  was  done  by  the  court,  not  to 
what  might  have  been  done.  It  Is  vain 
now  to  aay  that  the  court  might  do  what 
isaanal Insncta decrees,— haveordered  that 
the  proceeds  of  sale  be  applied  to  the  pay- 
ment ot  the  liens  In  the  onier  ot  their 
seniority,  or  might  have  ordered  the  sale 
made  subject  to  the  lien  ot  the  bank's 
Judgment.  The  ouQiclent  answer  to  this 
is  that  the  court  did  not  do  so.  CounRel 
now  admit  that  'tM  rights  of  all  parties 
Interested  in  lot  17  were  fixed  and  estab- 
lUibed  by  the  decree  providing  for  Its  sale 
In  the  dirterent  parcels  into  which  it  had 
been  subdivided,  and  the  appticatton  ot 
the  proceedH  of  Huch  sale."  To  that  we 
agree,  and  all  parties  must  abide  liy  the 
result  as  made  In  the  order  of  the  court, 
and  carried  out  by  the  sheriff.  As  to  the 
actoal  equities  of  this  result,  we  think 
they  are  as  nearly  harmonised  as  possible. 
Granting  that  the  lot  was  worth  $5,000, 
it  stood  to  appellee,  after  paying  the 
bank's  tax  Ken  ot  $526.49,  as  netting 
$4,471t.S1.  Appellee's  Jndgmeht  was  fonnd 
to  be  $7,158.83.  On  this  was  applied  the 
surplus  of  the  purchase  price  paid  for 
the  lot,  $478.51,  leaving  yet  dne  appellee 
$2,901.8(1.  After  apiwllant  sold  the  Shelby 
coanty  lands,  there  remained  dee  on  her 
Judgment  $2,580.68.  The  net  loBsee  of  ap- 
pelant and  appellee  are  therefore  very 
nearly  aqnal;  aop  w!ietlier  we  look  to 


the  wording  of  the  decree  andorderof  sale 
and  the  proceedings  that  followed,  or 
whether  we  confine  our  attention  to  the 
eqnitable  results  that  followed,  there 
seems  no  reason  to  change  the  opinion  of 
the  court  already  rendered. 
The  petition  for  a  rehearing  IsoTerrated. 


(U6  Ind.  »s> 
HAWLBY  St  «L  V.  ZiaBRLI  et  aLl 
(Supreme  Court  of  Indiana.    May  16^  1898.) 

FLBADUTO— SUVFICIBKOT  OJ  AHSWBB— DElCUK&Ba 
-  ISSTKVCTIOSB  —  BbVIXW  ON  ATFEMJ.  —  COS- 

niomra  Btidencb— Dbbd— Oolob  op  Titlb. 

1.  A  demurrer  to  an  answer  alleging  that 
It  does  not  Btate  facta  snfficIeDt  to  constitate  a 
oanae  of  action  is  bad,  answers  betaig  required 
to  state  onlj  casies  of  defSnssi 

2.  An  objection  to  an  iustmotloa  vlU  not 
be  noticed  unless  all  the  inatractloDS  are 
brought  up  on  the  record;  the  rule  being  that 
tber  must  be  cooaidered  as  an  entirety,  and  if, 
when  80  considered,  they  state  the  law  correct* 
ly,  there  Is  no  error. 

'A.  The  appellate  court  will  not  dlstarb  a 
verdict  because  of  conflicting  evidence. 

4.  Though  a  deed  executed  under  a  powee 
of  attorney  is  defective,  l)ecanBe  of  the  weak* 
ness  of  the  power  of  attorney,  or  insufficiency 
of  description  of  the  land  conwsd*  the  gran- 
tee at  least,  lias  color  of  title. 

Appeal  from  circuit  eonrt,  Huntington 
county;  Lyman  Walker,  Judge. 

A  c  tion  by  Wesley  W .  Ha  wley  and 
others  against  Mary  Zlgerll  and  othera. 
From  a  Judgmeut  for  defendants,  plain* 
tiffs  appeal.  Afilrmed. 

J.  B.  Kenner,  B.  M.  Cobb,  and  U.  8. 
Leah,  for  appellants.  MUllgan,  Wbltlock 
ft  Cook,  for  appellees. 

BAOKNET,  J.  In  an  action  to  qnlet 
title,  and  for  posseaalon  by  the  appel- 
lants, the  appellees  succeeded. 

The  first  BBsignment  ol  errt>r  Is  In  the 
overrollng  ol  a  demurrer  tn  the  8d,  4tti, 
6th,  and  6th  paragraphs  of  the  appellees 
answer.  The  demurrer  Is  not  In  the  form 
directed  by  the  statute,  and  recognized  by 
any  decision  of  this  court.  Tbe  cause  of 
demurrer  stated  la  that  "neither  ot  said 
paragraphs  states  facts  sufficient  to  con- 
stitute a  cause  of  action."  Answers  are 
not  required  to  state  causes  of  action, 
but  are  sufBcient  when  they  state  causes 
<3lt  defense.  That  wblcb  Is  a  snOclent. 
cause  of  defenne  to  an  action  may  be 
materially  deficient  when  stated  as  a 
cause  of  action  or  cross  action.  While 
the  statement  of  the  cause  of  demurrer 
was  probably  the  result  of  luadvertencei 
we  are  not  at  liberty  to  bold  It  sufficient. 
The  sofRciency  of  the  answers  Isnot,  there- 
fore, before  us. 

The  second  assignment  of  error  Is  upon 
tbe  overruling  of  tbe  motion  ot  appel- 
lants for  a  new  trial.  Tbe  Urst  caone  for 
a  new  trial  discussed  by  counsel  Is  the  ac- 
tion of  tbe  court  in  modifying  instruction 
numbered  4  of  those  asked  by  appellants. 
No  other  Instruction  la  In  the  record. 
Tbe  rule  Is  thoroughly  established  that 
Instructions  must  be  considered  as  an  en- 
tirety, and  when  so  considered,  If  they 
state  tbe  law  of  thecase  correctly,  tbera 
Is  no  error.    Gallaber  T.  Btat^  lU  Ind* 

'Behsaring  denied. 
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411;  Beinbold  t.  State,  180  Ind.  467.  30  N. 
E.  Bep.  a06.  Here  tbe  appellaots  have 
made  It  ImpoBsfble  for  db  to  .consider  tbe 
iDstractloDS  ua  an  entirety,  by  omitting 
tbem  frum  the  record.  Tbe  tract>  tbe 
title  to  whicb  Is  lo  dlspatp,  1b  deacrlbed  In 
the  complaint  as  commencing  on  the 
north  bank  of  Little  river,  and  the  east 
line  ot  south  Jefferson  street.  In  the  city 
of  Hantington,  and  running  thence  north 
S2  feet,  to  the  Boutb  line  ut  the  lot 
known  as  "lot  2fi8.'' In  the  original  plat 
of  said  city;  thence,  along  said  line, 
east  100  feet;  thence  south,  and  parallel 
wltb  suld  street,  to  Bald  river  bank;  and 
tbeuce  westward,  along  said  river  bank, 
to  tbe  place  of  beginning.  In  three 
paragraphs  of  answer  tbe  appellees  claim 
tbe  ownership  and  right  of  possemlon  In 

gart  of  said  tract,  deacrlblng  soch  parts 
y  different  methods,  and  dleclelmlng  as 
to  all  of  such  tract  not  so  described  and 
claimed.  Tbe  flltb  paragraph  uf  answer 
pleads  tbe  IS-years  limitation,  and  the 
sixth  paragraph  pleads  tbe  ZO-years  limi- 
tation. To  the  answera  of  the  statutes 
of  limitation  tbe  appellants  replied 
sperlally  that,  In  tbe  year  1830,  tbe  then 
owner  of  said  tract  dedicated  tbe  same, 
with  other  lands,  to  the  public  as  a  burial 
ground,  and  lor  no  other  use;  that,  in  the 
year  1834,  John  F.Tipton  purchased  tbe 
lands  upon  a  portion  ot  wblcb  said  bu- 
rial ground  vas  located;  that  tbe  pnbllo 
continued  to  nae  and  oecopy  for  burial 
purposes  said  tract  ontll  In  the  year 
1883,  when  It  was  wholly  abandoned  for 
Buch  purposes,  and  reverted  to  the  heirs 
of  said  Tipton,  who  conveyed  to  the 
appellants.  It  was  further  alleged  that 
any  possession  of  the  appellees  was 
wrongful  and  tortious,  in  that  it  was 
against  the  mnalcipal  corporation  of  the 
city  of  Huntington  and  tbe  public.  The 
cause  was  submitted  to  a  Jury,  resulting 
In  a  general  verdict  in  favor  ot  the  ap- 
pellees, and  the  return  of  special  inter- 
rogatories and  answerB  thereto.  By  the 
special  Interrogatories  and  tbe  answers 
tbereto  we  learn  that  tbe  Jury  foand  that 
tbe  particular  tract  In  controversy,  as 
against  the  appellees,  was  never  dedi- 
cated or  used  for  barlal  purposes,  norwae 
it  ever  accepted  by  tbe  public  as  such,  nor 
did  It  ever  become,  nor  was  it  abandoned 
as,  such.  The  operation  ol  the  statute  of 
limitations  as  against  the  public,  and 
other  questions  discussed,  are  determined 
by  findings  Bpeciully  that  no  Interest  waa 
ever  acquired  by  the  public.  The  sec- 
ond cause  stated  in  the  motion  for  a  new 
trial  Is  that  such  findings  are  not  sas* 
tained  by  the  evidence. 

Tbe  evidence  for  the  appellants  shows 
that  on  the  12tb  day  of  October,  ISm. 
Murry  and  Helvey  purchased  from  the 
Wabasb  &  Erie  Canal  CommisBiuners, 
and  secured  a  certificate  of  purchase  lor, 
88  S3-I00  acres  of  land,  including  tbe  tract 
In  controversy;  that  on  the  4th  day  of 
May,  1833,  they  assigned  said  certificate 
to  said  Tipton,  who,  on  the  13th  day  of 
December,  1834,  procured  a  patent  for  said 
lands.  However,  as  appears  from  the 
appellees'  evidence,  said  Murry  and  Hel- 
vey, before  they  transferred  said  certifi- 
cate, and  on  tbe  29tb  day  of  May,  1832, 


laid  oO.  platted,  certified,  and  recorded  in 
tbe  proper  recorder's  office,  a  plat  of  tbe 
town  of  Huntington.  By  that  pint  a 
strip  ot  ground,  bordered  on  the  south  by 
Little  river,  on  tbe  east  by  Guilford 
street,  on  tbe  north  by  State  street,  and 
on  the  west  by  a  Hue  66  feet  east  of  War- 
ren street,  was  laid  out  and  designated 
as  tbe  "Burying  Ground."  October  20. 
1835.  the  tract  In  dispute  was  trauBlerre^, 
with  other  lands,  to  Morse  and  Bearda- 
ley,  by  a  deed  executed  by  Ellas  Murry, 
as  attorney  In  fact  for  said  Tipton. 
Thereafter,  and  at  a  time  nut  well  de- 
fiued  In  the  record,  burials  were  made  oo 
another  tract  on  tbe  north  side  of  Little 
river,  and  a  few  rods  west  of  the  tract 
designated  on  said  plat  as  tbe  "  Burying 
<lrouud.**  No  authority  for  such  use  ap- 
pears from  tbe  record.  This  tract  adjolna 
on  the  east  tiie  tract  in  dispute,  and  the 
principal  point  uf  difference  between  tbe 
parties  is  as  to  whether  tbe  tract  Is  and 
lias  been  n  part  of  said  second  burial 
ground.  However,  tbe  question,  while 
involving  surveys,  plats,  location  of  bigb- 
ways,  and  other  transactions,  properly 
turns  upon  the  exlstencH  of  fences  about 
said  second  burial  ground  as  defining  Its 
boundaries.  Treating  the  location  of 
graves  upon  this  tract  as  a  trespass,  or 
as  a  mistake  for  the  tract  platted  and 
dedicated,  or  by  the  acquiescence  of  the 
parties,  tbe  right  may  not  be  so  enlarged 
as  to  extend  it  beyond  the  limits  of  tbe 
tract  Inclosed,  maintained,  and  used  for 
the  purposes  ot  burial.  This  point  of 
difference  is  a  question  of  tact,  and  tbe 
jury  heard  the  evidence,  which  was  con- 
flicting, and,  by  the  general  verdict,  found 
In  favor  of  tbe  appellees.  We  cannot 
wfigb  that  conflicting  evidence  to  deter^ 
mine  whether  the  Jury  decided  correctly. 

Objection  is  made  here  to  tite  rulings  of 
the  circuit  court  In  admitting  in  evidence 
the  powerof  attorney  o[  Tipton  to  Murry; 
the  plat  of  the  town  of  Huntington  by 
Mui-ry  and  Helvey:  the  deed  by  Murry, 
as  attorney  in  fact  for  Tipton;  the  com- 
plaint, answer,  proceedings,  and  com- 
missioners* dend  in  an  action  by  Milligan 
agaiuRt  Woods  for  specific  performance; 
a  deed  from  Morse  to  Mllllgon;  a  deed 
from  Milligan  to  Slusser;  Slusaer's  platot 
the  ground  In  dispute:  Slussor's  deeds  to 
tbe  appellees  and  their  grantors;  and 
other  testimony  of  like  character.  The 
manifest  object  in  tbe  introduction  of  all 
of  this  testimony  was  to  staow  that  tbe 
appellees  held  by  color  ol  title.  Tbe 
objection  that  the  evidence  did  not  show 
title,  because  the  power  of  attorney  did 
not  sufficiently  describe  tbe  tract  In  dis- 
pute or  the  deed  under  that  power,  be- 
cause of  tbe  weakness  of  the  power  of  at- 
torney; that  Woods  and  Morse  were  not 
shown  to  have  title  when,  under  tbe  pro- 
ceeding to  enforce  specific  performance. 
Wood's  eonreyanee  was  made,  and  when 
Morse  executed  his  deed;  and  like  objec- 
tions,—are  of  no  avail,  because  Bald  title 
papers  are  sufficient  to  give  color  of  title. 
Bell  V.  Longworth,  6  ind.  273;  Vancleave 
V.  Mllliken.  13  Ind.  105;  Doe  v.  Hearick.  14 
Ind.  243;  Bauman  v.  Gmbbs.  26  ind.  419; 
Brenner  v.  Quick,  88  Ind.  552.  Tbu  stat- 
ute ol  limitations,  applies  to  defectin 


Digitized  by  Google 


Ind.) 


MoALUSTEB  «.  H£ND£BSOK. 


221 


tltl«a  and  imperfect  Balefi,  and.  It  It  did 
not,  there  would  be  nu  parpoee  In  tlie 
statute.  Hatfield  v.  Jackeun,  60  Ind.  507; 
Brown  v.  Maber.  fIS  Ind.  14;  Kay  v. 
Detcbon.  79  lad.  66;  Bank  v.  Corey,  04 
Ind.  457;  fiootn  v.  Beck,  109  Ind.  472.  9  N. 
E.  £ep.  698;  Sedwick  v.  Bitter,  128  Ind. 
200,  S7  N.  B.  Rep.  610.  Sliueer  purchased 
on  the  14tb  day  of  Janaary,  1861,  and  plat- 
ted the  ground  in  diapate;  and  thereafter, 
In  March,  1863,  and  In  Angoat.  1867.  Bold 
under  his  plat  the  lota  now  In  dtopute.  If 
we  do  not  go  back  of  Slueuer'a  purchase, 
wo  Sod  abandaut  time  to  preclude  the 
appellants  under  the  SO-years  limitation, 
tbia  action  baTins  beeu  Instituted  on  the 
6tb  day  of  April,  1887.  We  do  not  nnder- 
aCand  the  appellants  as  contending  that 
the  statute  of  limitationB  would  not  bar 
their  action,  unless  It  may  be  held  that 
their  rights  were  postooned  by  the  Inter- 

J)OBltIoB  of  some  right  in  the  public  to  tbe 
Ota  in  dispute.  As  we  have  seen,  tbe 
puMlo  brid  no  right  by  dedication,  posses- 
alon.  or  aaar,  asfoond  by  tbe  Juty,  upon 
teatloioDy  of  a  conflicting  character. 
Many  questions  are  Included  witblu  tbe 
dlscnSHlon  of  counsel,  but  all  are  in  line 
with  tbe  conclusion  we  have  reached 
upon  tbe  questions  particularly  stated. 
We  And  DO  error  in  tbe  record  for  which 
the  judgment  ahould  be  reTersed,  and  It  la 
tbenfore  In  all  tliinga  afflnnad. 


CtS4  I&d.  463) 

McAUJSTBB  T.  HENDERSON. 

OSopreme  Oonrt  of  Indiana.  May  16, 1883.) 

Ikjukotion— RESTKAnrrao  DasTRnorioir  or  Ditch 
"^VPFicuHOT  or  ANSwsB— Qdietikq  Titlb— 
Haw  Tkial  as  or  Rioht. 

1.  £i  a  SDit  by  one  adjoining  landowner  to 
restrain  another  from  obstructiDr  a  ditch,  the 
answer  alleged  that  the  owners  of  the  adjoiniBs 
farms,  by  agreement,  conetrueted  a  tile  ditch 
to  drain  the  water  wnich  would  natutallr  flow 
into  it  from  the  farms;  that  plaintifE,  without 
defendant's  knowledge,  lowered  the  ditch  on 
bis  land,  and  made  lateral  drains,  and  thereby 
caused  water  to  flow  into  the  ditch  which  did 
not  nstxi rally  belong  there;  that  thereby  de- 
fendant's land  was  flooded,  and  in  order  to  stop 
the  flow  defendant  dug  np  a  part  of  the  ditclL 
Bdd,  that  the  conrt  properly  orerruled  a  de- 
mnrrer  to  the  answer,  since  It  ahowed  that 
plaintiff  did  not  come  into  equity  with  clean 
hands.    Coffey,  O.  J.,  dissenting. 

2.  Where  plaintiff  alleges  that  he  has  an 
easement  in  land,  and  that  defendant  Is  doiylnr 
the  right  and  attempting  to  destroy  it,  and 
tliat  the  denial  and  attempt  is  casting  a  cloud 
on  hia  title  to  tbe  easement,  and  prays  for  an 
Injunction,  and  that  ids  title  be  ouieted,  the  de- 
feated party  may  claim  a  new  trial,  which  may 
be  had  as  at  right  in  actions  to  quiet  title. 

Appeal  from  circuit  court,  Mcmtgotnery 
connty;  £.0.  Hnyder,  Judge. 

Aetlon  by  Marsball  J.  McAllister  agafaat 
Andrew  J.  Henderson  to  rentralu  defend- 
ant from  destroying  a  ditch,  and  to  quiet 
plaintiff's  title  to  an  easement  to  flow 
water  throogb  defendant's  land.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reverued. 

Tbos.  F.  Davidson  and  Jere  West,  for 
appellant.  Craue  &  Anderson,  tor  appel- 
lee. 


0LD8,  J.  This  la  an  antlon  by  the  ap- 
pellant against  the  appellee  to  enjoin  tbe 
obstruction  of  a  certain  tile  ditch,  com- 
mencing at  a  pond  on  the  land  of  tbe  ap- 
pellant, and  terminating  on  the  land  ol 
tbe  appellee,  wbicb  bad  been  constructed, 
by  agreement  of  the  parties  owning  the 
laud  at  tbe  time  of  Its  conatruetion,  for 
the  purpose  of  draining  their  land,  and 
subsequent  grantees  purchased  wltb 
buowledfce  of  the  drain.  Tbe  complaint 
alleges  tbe  facts  showing  that  tbe  parties 
were  adjacent  laudowners,  and  that,  for 
the  purpose  of  draining  certain  of  their 
land  tbrougb  aud  along  tbe  natural  outlet 
for  tbe  water  to  flow,  tt  was  rautnally 
agreed  between  them  that  they  should 
coustruct  a  tile  drain,  each  constructiDg 
that  portion  which  was  located  on  bis 
own  land  respectively,  commencing  at  the 
pond  upon  the  land  of  tbe  appellant,  and 
extending  to  and  upon  the  land  of  tbe 
appellee,  and  then  terminating  In  an  open 
drain,  where  it  bad  an  outlet,  and  tbat 
they  did  so  conatrnct  the  said  drain  at  a 
large  expense  to  each  of  them;  that  ap- 
pellee bad  without  right  dug  up  and  taken 
nut  the  tile  to  tbe  distance  of  a  few  rods 
of  tbe  ditch  on  his  own  land,  and  near  to 
appellant's  land,  aud  filling  It  In  with 
enrtb.  thereby  obstructing  tbe  ditch,  and 
stopping  the  flow  of  water,  causing  tbe 
water  to  back  up  and  overflow  appel- 
lant's laud  and  render  tbe  land,  otherwise 
good  for  cultivation,  entirely  worthless 
tor  such  purposes.  It  Is  further  formally 
alleged  that  the  appellanthaean easement 
In  the  land  of  the  appellee  through  which 
the  ditch  passes,  which  consists  lu  tbe 
right  to  flow  water  tbrongb  said  drain, 
which  appellee  denies,  and  casts  a  cloud 
upon  appellant's  title  thereto.  Prayer 
for  quieting  the  title  to  his  easement,  for 
a  mandatory  Injuuction  requiring  tbe 
appellee  to  restore  the  dltub  to  its  origi- 
nal condition, and  that  be  be  enjoined  from 
further  iDterference  therewith.  No  ques- 
tion la  presented  as  to  the  aufllcieucy  of 
the  complaint.  To  the  complaint  the  ap- 
pellee answered  in  two  paraurapbs— First, 
in  denial;  and,  second,  as  follows:  "For 
a  Beyond  and  further  paragraph  of  answer 
herelu,  defendant  suya  that  be  admits 
that  In  the  year  1877,  one  Atwell  Monnt, 
tbe  then  owner  of  the  lands  now  owned 
by  defendant,  constructed  n  tile  drain  of 
Hlx-Incb  tUe  from  the  south  line  of  bis  said 
land  to  tbe  point  near  to  tbe  barn  as  al- 
leged In  tbe  complaint,  and  be  avers  that 
aald  tile  drain  so  constructed  was  suffl- 
cient  to  carry  off  of  defendant's  land  all 
surface  water  which  naturally  flowed  upon 
said  land  and  made  said  land  susceptible 
of  cnltlratlon.  That  afterwards,  lo  the 
following  year,  plaintiff's  grantor,  Jease 
McAllister,  constructed  a  tile  drain  on  bis 
land  from  tbe  pond  mentioned  In  the  com- 

elalnt  to  the  south  end  ol  Bsld  Atwell 
Eount's  drain,  and  Joined  and  connected 
tbe  same  thereto,  making  a  contlnaous 
drain  from  said  pond  to  said  pointnear  to 
said  bam.  That  after  the  constrnctlon  of 
said  drain  by  sidd  Jesse  McAllister,  the 
tile  drain  on  defendant's  land  was  suffi- 
cient to  and  did  carry  all  tbe  surface  wa- 
ter that  it  bad  theretofore  carried,  and  In 
addition  thereto  tbe  water  dlBcbarK«43  by 
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said  McAIIIsler'a  drain,  bat  said  water 
taxed  said  drnin  to  its  utmost  capacity. 
That  afterwards,  to  wit.  la  the  year  1887, 
plaintiff's  grantor.  Jesse  McAllister,  with- 
oat  the  knowledge  or  consent  of  the  de- 
fendant or  his  grantor,  took  up  bis  part 
at  said  drain  between  said  pond  and  the 
drain  on  defendant's  said  land,  and  low- 
ered the  same  about  two  feet,  ho  as  to 
more  eDectaally  drain  said  pond  and  his 
said  land,  and  constructed  on  hie  said 
land  about  two  hundred  rods  of  lateral 
drain  dralnloK  Into  bla  said  drain  and  In- 
to said  pond,  as  a  sort  of  catch  basin,  a 
large  amount  of  water  that  did  not  natu- 
rally or  beture  that  time  flow  Into  said 
pond  and  into  said  drain.  That  the  drain 
on  defendant's  land  was  not  sufficient  to 
carry  on  the  large  amount  of  water  thus 
thrown  Into  it  by  the  lowering  of  said 
drain  on  plaintiff's  land,  and  the  construc- 
tion of  said  lateral  drains,  and,  by  reason 
of  said  water  being  tbns  cast  Into  his  said 
drain,  the  same  was  rendered  useless  to 
hira  and  to  his  said  land,  and  his  said 
land  was  overflowed,  and  a  large  part 
thereof  rendered  uuflt  for  cultivation. 
That  In  order  to  reclaim  his  said  land,  and 
enable  bis  said  drain  to  carry  the  enrfnce 
water  hvm  said  land  as  It  waa  orl^nally 
Intended  to  do,  and  as  It  had  done  prior 
to  the  acts  of  the  plaintiff  and  bis  grantor 
in  lowering  their  said  ditch  and  construct- 
ing said  lateral  dralnsand  throwing  addi- 
tional water  Into  defendant's  said  ditch, 
defendant  took  up  a  rod  and  a  half  of  his 
said  tile  and  fllled  the  ditch  In  as  alleged 
In  the  complaint.  That  before  defendant 
took  up  said  tile  and  fllled  In  said  ditch, 
tae  notified  plaintiff  and  plaintiff's  grantor 
that  the  lowering  of  said  drain  and  the 
construction  of  said  lateral  drains  and  the 
conaequent  pouring  into  his  drain  of  the 
additional  water  rendered  his  drain  use- 
less to  hlm,-and  rendered  his' lands  wet 
and  nnflttor  cnltlvatlon,  and  asked  plain- 
tiff to  rellerehlm  and  his  said  lands  of  this 
burden,  hut  plaintiff  refused  to  do  so. 
Wherefore  defendant  asks  Judgment  for 
coats."  To  the  second  paragraph  of  an- 
swer the  appellantflled  a  demurrer,  which 
was  overruled,  and  exceptions  reaerved, 
and  this  ruling  is  assigned  as  error.  By 
this  ruling  the  question  la  presented  as  to 
whether  the  appellant  la  entitled  to  there- 
llef  sought  under  the  facts  as  shown  by 
this  answer.  It  ahowa  a  state  of  facta, 
more  briefly  stated,  aafollows;  Theown- 
era  of  the  land,  by  agreement,  construct- 
ed a  tile  drain  from  a  pond  on  the  land 
owned  by  the  appellant,  extending  onto 
and  having  an  outlet  nn  the  land  owned 
by  the  appellee,  to  drain  the  water  from 
the  lands  of  the  two  parties  which  natu- 
rally flowed  Into  and  through  the  drain 
so  constructed.  The  ditch  as  conatracted 
was  sufficient  to  and  did  carry  off  the  wa- 
ter naturally  flowing  Into  and  through 
the  ditch,  and  rendering  the  land  ao  In- 
. tended  to  be  drained  by  said  ditch  suita- 
ble for  en1tIratlon,and  performed  the  pur- 
pose and  accomplished  the  object  for  which 
It  waa  constructed,  for  the  period  of  two 
yea ra,  yet  In  so  doing  It  taxed  the  drain 
to  Its  full  capacity.  Contrary  to  the  ar- 
rangement and  object  and  purpose  for 
wbleb  the  diteb  was  so  conatracted,  the 


appellant  or  his  grantee,  the  then  owner 
of  the  land  now  owned  by  the  appellant, 
upon  which  the  pond  waa  situated,  low- 
ered the  ditch  upon  his  land  two  feet,  and 
constructed  lateral  drains  turning  into 
the  drain  and  Into  the  pond,  and  tbence 
into  the  drain,  a  large  quantity  of  other 
water  which  did  not  naturally,  or  prerl- 
ons  to  the  lowering  of  the  ditch,  and  the 
construction  of  the  lateral  drains,  flow  In- 
to or  through  said  ditch,  thus  overtaxing 
the  tile  ditch,  storing  the  water  in  the 
catcb  basin  or  pond  at  Its  bead,  and  feed- 
ing It  from  above  tbeappellee's  land, ao  as 
to  renderlt  nseless  forthepnrpoaefor  which 
It  waa  constructed.  In  ao  far  as  the  benefit 
to  the  appellee  and  hislandaaTAconcemed, 
and  rendering  hla  land  so  drnlned  by  It 
unfit  for  cultivation.  The  appellant  hav- 
ing mixed  or  Intermingled  and  caused  to 
flow  together  on  his  own  lands,  and  from 
thence  into  the  drain,  water  which  be  bad 
no  legal  right  to  turn  Into  and  have  flow 
through  eald  drain  with  those  which  had 
the  right  to  flow  through  said  drain, caua- 
ing  a  surplus  of  water,  overtaxing  the 
drain,  and  rendering  it  useless  for  the  pur- 
piwe  of  draining  appellee's  land,  tbe  ap- 
pellee, having  no  means  of  atopplng  the 
flow  of  the  surplna,  which  the  appellant 
had  no  right  tocast  uponhlaland  through 
said  ditch,  without  abutting  it  all  off, 
took  up  a  portion  of  the  ditch,  and 
stopped  the  flow  altogether.  The  appel- 
lee, no  doubt,  had  a  legal  remedy  for  thla 
breach  of  duty  on  tbe  part  of  the  appel- 
lant, bnt  not  desiring  to  resort  to  It,  and 
adopting  the  summary  remedy  which  be 
did.  is  the  appellant  In  a  position  to  en- 
foi-ce  In  a  court  of  equity  bla  right  to  tbe 
use  of  the  drain,  when  it  appears  tiiat  to 
do  so  and  to  open  the  drain  at  all  will  cast 
upon  tbe  appellee  water  wbiob  has  no 
right  to  flow  through  said  drain,  or  Into 
or  opon  or  acroas  the  lands  of  the  appel- 
lee? The  facta  pleaded  In  tbe  answer 
show  that  the  appellant  has  without 
right  caused  the  waters  which  would  law- 
fully flow  through  tbe  drain  and  the  wa- 
ter baring  no  right  to  flow  through  It  to 
intermingle  and  mix  at  the  head  of  tbe 
tile  drain,  caualng  a  anrplua,  affecting  In- 
Jnrloualy  the  landa  and  the  righta  of  the 
appellee;  and  toopen  the  drain  the  watera 
from  the  various  sources  mast  necessarily 
flow  through  the  drain  together,  and  are 
Inseparable;  and  the  pond  affords  a  reser- 
voirat  the  headof  tbe  tlledraln, supplying 
the  drain  to  its  full  capacity  for  a  longer 
time  than  necessary  to  carry  off  the  wa- 
ter which  of  right  flows  through  It,  and 
destroys  Its  nsefnlnew  to  appellee's  land. 
It  occurs  to  us  that  the  ruling  of  thelower 
court  waa  right,— tbatthtsappellantcomra 
into  a  court  of  equity  with  stained  bands; 
that  he  comes  not  only  to  enforce  a  right, 
but  to  eaforce  likewise  a  wrong,  and  to 
profit  by  his  wrongful  act;  that  he  asks  a 
court  of  equity  to  compel  the  appellee  to 
open  ap  the  drain  and  r^aln  from  In- 
terference with  It.  when  to  do  so  will  per- 
mit the  water,  which  by  his  act  he  has 
wrongfully  caused  to  flow  Into  the  drain 
at  its  head,  to  flow  through  the  drain 
into  and  upon  appellee's  land.  This  is 
contrary  to  all  princlplea  of  equity.  It  is 
one  of  tbe  vary  flrst  princlploi  of  equity 
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tbat  be  wbo  asks  equity  must  do  equity ; 
tbat  a  party  cumins  Into  a  coort  of  equi- 
ty mast  come  la  with  clean  bands,  free 
from  wroDff  himself  In  relation  to  the  mat- 
ter in  wblcb  be  asks  eqaltable  relief.  Ap- 
pellanthasTolantarllyputbimselllD  a  po- 
hIUod  where  he  cannot  have  tbe  rullef  to 
wblcb  be  la  entitled,  except  be  profit  by  bis 
own  wrong,  and  this  being  tbe  case  a 
conrtuf  equity  will  not  aid  falm.  Harri- 
son T.  Haas,  25  Ind.  281 ;  Jones  v.  Swing, 
107  Ind.  818.  6  N.  E.  Rep.  819.  Tbe  appel- 
leat  was  entitled  only  to  such  rights  as 
tbe  original  construction  ol  tbe  drain  In 
aceordanre  with  the  arrangement  or 
agreement  in  relation  thereto  gave  to 
Um.  and  tbla  right  be  might  have  en- 
forced had  he  remained  in  a  poaltion  to 
hare  done  so,— bad  be  not  voluntarily  pnt 
blmself  in  a  position  when*  the  enforce- 
ment of  sDCh  right  would  necessarily  give 
biro  tbe  benefit  of  tbe  wrong  he  commit- 
ted, and  allow  the  water  be  wmngfalty 
tamed  Into  tbe  pond  and  drain  tu  baTe 
flowed  tfarongb  It.  Ontbank  v.  Railroad 
Co.,  71 N.  Y.  IM;  Baonon  v.  Angler,  2  Al- 
len. 128;  Jennlson  v.  Walker,  11  Gray.  42S; 
Wynkoop  r.  Bnrger.  12  Johns.  222.  Tbe 
eoDclnsion  reached  In  this  ease  Is  not 
la  conflict  with  the  decision  In  Ferguson 
T.  Spencer.  127  ind.  66.  25  N.  £-  Rep.  1035. 
holding  that  a  Ueenseot  this  character  is 
Irreroc'able;  ovrdeciaton  Intbls  case  tieing 
based  npoB  the  theory  tbat  appellant  bad 
Tolnatarily  pat  blms^f  in  apijsitlon  where 
he  eoold  nut  be  granted  the  eqaltable  re- 
lief asked  without  profiting  by  bla  own 
wrong,  as  in  tbe  decision  fnlly  shown. 

There  is  a  further  question  presented  by 
the  record.  Tbecomplalntalleges  speciflo- 
ally  that  tbe  appellant  has  an  easement 
In  tbe  land  eonalsting  of  tbe  right  to  flow 
water  through  eald  drain,  and  that  appel- 
lee Is  denying  said  right,  and  is  attempting 
tu  destroy  said  drain,  which  denial  and 
attempt  are  wrongfal,  and  cast  n  cloud 
apon  appellant's  title  to  such  easement, 
and  the  prayer  asks  to  have  snch  title 
quieted.  It  haa  been  held  by  this  court 
tbat  an  action  will  Ue  to  quiet  the  title  to 
an  easement.  Sanxay  t.  Hunger,  42  Ind, 
44;  Davidson  T.  Nicholson,  69  Ind.  411.  It 
baa  farther  been  held  tbat  tbe  right  to  a 
new  trial  ae  of  rlgbc  exists  In  aotions  to 
qnlet  title.  Bisel  v.  Tacker,  121  ind.  249, 
23  N.E.Rep.81;  Uammnnn  v.  Mink,89  Ind. 
279;  Shnman  v.  Uavln.  15  Ind.  93;  College 
V.  Wilkinson,  89  Ind.  28;  Hunter  v.  Ghrls- 
raan,  70  Ind. 489;  Eiarle  t.  Peterson,  67  Ind. 
603;  Zimmerman  v.  Marehland,  28  Ind. 
474;  Shncraft  v.  Davidson,  19Ind.  98.  The 
appellant  moved  tbe  court  for  new  trial 
as  of  right  without  cause.and filed  an  un- 
dertaking lor  costs  as  required  by  tbe 
statute,  and  the  court  granted  a  new  tri- 
al, making  tbe  proper  order.  Afterwards 
tbe  iippeUee  filed  a  motion  to  vacate  the 
order  granting  tbe  new  trial,  which  mo- 
tion was  sustained,  and  tbe  order  grant- 
ing a  new  trial  was  vacated  and  set  aside. 
To  tbis  latter  ruling  and  action  of  the 
court  the  appellant  excepted,  and  this  rul- 
iog  is  presented  for  review  by  this  court. 
It  Is  stated  by  counsel  for  appellee  tbat 
tbls  raling  was  made  on  tbe  authority 
of  Hall  V.  Hedriek.  125  Ind.  826,  25  N.  E. 
Bep.  850,  which  .they  regard  aa  auBtalning 


the  action  uf  tbeeoartlDTaeatlng.  The 
order  was  vacated  soon  after  the  decision 
in  that  case  was  rendered.  If  tbe  action 
of  the  conrt  was  bused  upon  tbe  decision 
in  tbat  case,  It  Is  evident  that,  tbe  action 
being  taken  before  the  dectoion  was  re- 
ported, tbe  trial  court  must  have  acted 
upon  an  erroaeous  abstract  of  the  opin- 
ion. A  careful  ezamlnatlon  of  tbeoplnlon 
will  disclose  tbe  fact  tbat  It  does  not  sus- 
tain the  action  of  tbe  court  In  holding 
tbat  tbe  appellant  was  not  entitled  to  a 
new  trial.  Tbe  ease  of  Hall  v.  Hedriek, 
supra,  was  simply  an  action  to  enjoin  tbe 
obstruction  of  a  right  of  way  over  and 
across  tbe  land  of  another.  Tbe  com- 
plaint in  that  case  did  not  aeek  to  quiet 
tbe  parties'  title  In  the  easement,  while  In 
this  case  tbat  spedflo  relief  is  prayed  for. 
If  all  the  relief  tbe  appellant  sought  In  this 
case  was  an  Injnnctlon,  be  would  not  be 
entitled  to  a  new  trial  as  of  right  without 
cause;  but  he  does  more;  be  asks  to  have 
his  title  quieted,  and  to  en]oIn  any  ob- 
struction of  or  interference  with  bla  rights 
by  the  appellee.  The  court  erred  In  va- 
cating tbe  order  grantlnga  new  trial,  and 
for  this  error  the  Judgment  must  be  re- 
versed. Judgment  reversed,  with  Instruc- 
tions to  the  circuit  court  to  set  aside  the 
ord^  vacating  the  order  grantiag  tbe  ap- 
pellant a  new  trial,  and  to  grant  him  a 
new  trial  as  originally  ordmd,  and  for 
further  proceedings  In  accordance  with 
this  optnlfm. 

COFFEY,  C.  J.  I  dissent  from  so  much 
of  this  opinion  as  holds  tha  t  the  court  did 
not  err  In  overruling  a  demurrer  to  the 
answer  of  the  appellee. 


OU  Ind.  tfS) 
UeSEEN'  et  aL  v.  PORTER  et  at 

(Supreme  Conrt  of  Indiana.  May  10,  1893.) 

Hioawi.Ts — Bt  UaBR — Etidbucb  —  Dbdioatiok— • 
Znstkuctionb— AssiamciHTB  ov  Kbrob— Plead- 
ing— Ambhdub^it. 

1.  It  is  not  an  abnse  of  discretion,  fa  a  pro- 
ceedinf  for  the  aacertainmenC  of  a  highway, 
which  has  been  nsed  as  such  without  recora. 
to  allow  an  amendment  changing  tbe  descrip- 
tion so  as  to  shift  flomewhat  the  location  of  tbe 
war.  altbouKh  there  has  already  been  ona  tiiaL 
and  the  petitioners  have  cmce  before  amended 
their  petition  in  the  matter  of  description. 

2.  The  fact  that  aad^nmenta  of  error  In  a 
cause  originally  appealed  to  the  circuit  conrt  of 
a  county,  but  afterwards  changed  to  the  circuit 
Court  of  another  county,  from  which  an  appeal 
is  taken  to  the  supreme  court,  fall  to  BpedScai- 
ly  allege  in  which  court  the  errors  were  com- 
mitted, does  not  mtder  Hie  asstgnments  insuffi- 
dent 

3.  On  an  application  to  establish  a  highway 
under  Bev.  St  1881,  {  5035,  on  tbe  ground  of 
nstf.  it  is  competent  to  prove  facta  tending  to 
show  dedication,  as  well  as  user. 

4.  Although  evidence  of  dedication  mar  be 
shown  in  Bucn  case  as  corroborative  of  user, — 
the  Question  in  issue, — it  la  not  proper  to  bring 
the  question  of  dedication  before  the  jury,  ana 
instruct  as  to  what  constitutes;  the  application 
not  being  baaed  on  tbe  theory  of  dedication. 

B.  Instructions  on  which  are  noted  'HJiTen** 
or  "Refused,"  exertions  of  the  parties,  date^ 
and  signature  of  the  judge,  and  wbich  are  con- 
tained in  the  Mil  of  ttxceptiouh  are  la  the  reo> 

Old. 


Digitized  by  Google 


224 


NOBTHEASTEBK-  BEPOS.TEB.yoL.  34. 


Appeal  from  circuit  court,  Falton  coun- 
ty; Ueorffe  Bursoo,  Special  Jadi^p. 

Salt  by  Oscar  B.  Porter  and  otbere 
aKalnet  William  B.  McKeea  and  the  Terre 
Haute  A  LogaoBport  Uallroad  Company. 
Judgment  for  plaintlDa.  DefandantB  ap- 
peal. Beversed. 

H.  CorblQ,  S.  Parker,  and  R.  B.  Ogles- 
bee,  for  app^ants. 

McLaren  ft  Martlndale,  (or  appellees. 

The  asalgnmenl-a  of  error  present  no 
qneatlun  for  consideration.  Blllott,  App. 
Free.  §  306.  and  note  3;  Smltb  v.  Smltb, 
106  Ind.  43.  5  N.  B.  Bep.  411  i  Bev.  St. 

1881.  S  655. 

01.DS.  J.  The  appellees  filed  tbelr  peti- 
tlou  under  section  SU36.  Ber.  8t.  1881,  for 
tbe  purpose  of  bavfng  tt  certain  alleged 
highway  aHcertalned.  described,  and  en- 
tered of  record.  The  highway  sought  to 
be  established  is  situate  la  Marshall  coun- 
ty, Ind.  Tbe  petition  was  filed  with  tbe 
board  of  commisBloaers  ol  said  Marflhall 
county,  and  aslced  the  board  to  proceed 
to  have  the  public  highway  In  said  peti- 
tion described,  which  has  been  need  as  a 
public  highway  for  more  than  20  years 
last  past,  but  which  has  not  been  re- 
corded, ascertained,  described,  and  re- 
corded; describing  tbe  highway;  alleging 
that  lands  of  certain  named  persons 
would  be  affected,  and  that  notice  had 
been  given.  An  appeal  was  taken  to  the 
Marshall  circnlt  court,  where  one  trial 
was  had.  The  venue  n  as  then  changed 
to  tbe  Fulton  circuit  court,  where  a  trial 
was  had,  resulting  in  favor  of  the  appel- 
lees, and  mtabllHhlng  a  highway,  and 
from  the  Judgment  rendered  in  the  Fulton 
circuit  court  this  appeal  is  prosecuted. 
Some  preliminary  and  minor  questions 
are  suggested,  bnt  not  dlscnssed,  and  we 
deem  It  unnecessary  tn  consider  them. 
The  questions  discussed  are  sucb  only  as 
arise  on  the  ruling  of  the  court  In  overml- 
tng  the  motion  Tor  new  trial. 

Tbe  first  question  dlacussed  relates  to 
tbe  ruling  of  the  court  in  permitting  tbe 
appellees  to  amend  their  complaint,  dur- 
ing the  trial  of  tbe  cause  in  tbe  Fulton 
clrcnU  court,  by  changing  tbe  description 
of  tbe  road,  changing  It  so  as  to  locate 
tbe  blitb  way  further  to  tbe  east,  placing 
it  all  on  one  sldeut  tbe  section  line,  Instead 
of  a  part  on  either  side,  and  making  it  40 
feet  wide,  instead  of  30  feet  wide,  as 
originally  described ;  and  tt  is  contended 
that  this  was  an  abase  of  tbe  discretion 
of  tbe  court  In  tbe  matter  of  allowing 
amendments  to  pleadings.  In  view  of  the 
fact  that  there  had  been  one  trial  previ- 
ous to  tbe  amendment,  and  appellees  had 
once  hefure  amended  their  petition  in  the 
matter  or  description,  while  Itwaspend. 
lug  in  the  Marshall  circuit  court.  While 
allowing  the  amendment  at  so  iate  a 
date  In  ancb  a  protracted  litigation  Is 
holding  to  a  very  liberal  rule  lo  the  mat- 
ter of  amendments,  yet  all  the  parties 
wereinconrt;  the  change  made  was  only 
to  pbift  the  location  of  the  highway  a 
portion  of  the  width  of  it  to  tlie  east. 
We  do  not  see  how  It  could  have  operated 
Inlortoualy  to  tbe  tights  of  the  appellants, 


and,  and er  the.  liberal  role  of  practice  in 
this  state  sanctioned  by  the  decJsinns  of 
this  court,  It  was  nut  an  abose  of  discre- 
tion to  allow  tbe  amendment  to  be  made. 
See  Boms  v.  Simmons.  Kll  Ind.6A7. 1  N. 
E.  Bep.  72;  Metty  v.  Marsh,  124  Ind.  Its,  23 
N.  E.  Rep.  702. 

It  Is  proper  that  we  should  state  that 
the  appellues  contend  that  there  la  no 
proper  assignment  of  error  to  present  any 
quMtlon  In  this  case,  for  the  reason  ttaat 
the  record  shows  that  the  cause  was 
originally  appealed  to  tbe  Marshall  cir- 
cuit court,  and  the  rehne  afterwards 
changed  to  the  Fulton  circuit  conrt,  from 
which  last-named  conrt  tbe  appeal  hi 
prosecuted,  and  the  assignment  of  error 
doe*  nut  specifically  allege  in  which  court 
tbe  alleged  errors  were  committed,  and 
cite  some  authoritlea  In  aapporA  of  ttala 
position.  The  aathoritlea  cited  are  not 
in  point  In  this  case.  They  are  to  tbe 
effect  that  when  a  cause  has  been  trans- 
ferred from  one  court  to  another,  and 
an  appeal  prosecuted,  and  errors  aa- 
slgued,  naming  In  the  assignment  of  er- 
ror the  court  whlcb  It  Is  alleged  com- 
mitted the  error,  IS  tbe  ruling  was  made 
by  tbe  other  conrt  in  which  the  cause 
was  pending  no  question  is  presented;  as 
In  this  case.  If  it  was  alleged  In  the  assign- 
ment of  error  that  tbe  Fulton  circuit 
court  erred  In  a  ruling  which  that  court 
did  not  make,  but  whlcb  was  made  by 
the  Marshall  clrcolt  court,  no  question 
would  be  presented.  There  Is  some  rea- 
son for  this  rule,  for,  by  specifically  nam- 
ing the  court  that  It  Is  alleged  commit- 
ted the  errors,  it  would  limit  the  rlgbt 
to  chfillcnge  any  ruling  of  the  other 
conrt;  bnt,  even  In  that  case,  the  rule  Is 
somewhat  technical,  tor  the  record  would 
have  to  show  If  such  a  roUng  waa  made, 
and  in  which  court  It  was  made,  and  the 
mistake  would  be  apparent.  While  we 
do  not  desire  to  Interfere  with  the  rule  as 
established,  (Elliott,  App.  Froc.  {  308; 
Smith  V.  Smith,  106  Ind.  48,  5  N.  E.  Bep. 
411.)  yet  we  do  not  desire  to  extend  It. 
In  this  case  tbe  appeal  is  prosecuted  from 
tbe  Fulton  circuit  court,  and  the  assign- 
ment of  error  alleges  that  the  court  erred 
In  certain  rulings.  It  the  assignment  of 
error  be  limited  to  tbe  rulings  made  by 
one  court,  It  Is  limited  to  the  rulings  made 
by  the  court  from  which  the  appeal  is 
prosecuted :  and  it  was  in  that  conrt  that 
the  trial  was  had,  and  the  Judgment 
rendered  against  the  appellants,  and  in 
which  the  motion  for  new  trial  was  made 
and  overruled,  on  which  ruling  the 
alleged  errors  are  predicated.  The  bet- 
ter practice,  no  doubt.  Is  to  speclQcally 
name  the  court  which  It  Is  alleged  erred 
in  Its  ruling,  naming  the  court  which 
made  the  ruling  alleged  to  be  erroneous; 
but  we  think  a  general  assignment,  as  in 
this  case,  is  sufficient,  as  the  record  Itself 
must  show  the  rnllngs.  and  by  wblcb 
court  they  were  mad«. 

The  next  question  dlsenssed  relates  to 
the  Introduction  of  evidence  arising  on 
motion  to  strike  out  a  portion  of  the  dep- 
osition of  one  Beuben  F.  Shirley,  belnscer- 
tain  questions  und  answers  which  It  iscon- 
tended  tended  to  prove,  and  were  pro- 
pounded and  ansiverad  for  the  purpose  ol 
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some  of  tbea  to  prove,  tbat  tbe  highway 
sought  to  be  establlBbed  had  beeo  Inld  ont 
1q  the  flrat  InBtance.  aod  others,  tbat  it 
bad  twen  opeoed  ap,  fenced,  and  dedicat- 
ed by  tbe  owner  ol  the  land  aa  a  public 
highway;  It  being  contended  that  section 
6035,  supra,  recognizes  two  classeH  of  high- 
ways, one  which  has  been  laid  uut,  bnt 
not  sufficiently  described,  and  another 
such  as  has  been  used  (or  ilOyears,  but  not 
recorded,  and  that  the  petition  In  this 
case  limited  tbe  Investigation  lu  this  case 
to  the  question  as  lo  whether  the  high- 
way bad  been  used  for  SOyears,  by  the 
averments  In  tbe  petition  placing  Che 
grouDda  for  tbe  proceedings  on  thegroond 
of  naer  alone,  and  It  waa  Immaterial  buw 
tbe  road  came  Into  existence,  whether  by 
an  attempt  to  lay  it  out.ur  by  dedication, 
and  hence  no  evldenre  can  be  introducecl 
tending  tu  prove  that  tbe  road  was  laid 
out  or  waa  dedicated  by  the  owner  of  tbe 
land ;  that  the  Inquiry  Is  limited  exclusive- 
ly to  tbe  question  of  user.  The  section 
of  the  statute,  6085.  supra,  is  somewhat 
peculiarly  worded,  but  it  Is  Immaterial  In 
this  connection  whether  or  notlt  will  bear 
tbe  construction  placed  upon  It  by  counsel 
for  appellants.  Even  with  such  a  con- 
struction, we  do  not  think  there  was  any 
error  In  the  admission  of  theevldence  com- 
plained of.  Under  the  averments  of  the 
petition  that  It  had  become  a  public  high- 
way by  20  years*  continuous  user  as  socb. 
it  would  be  compntent  to  prove  the  facts 
In  relation  to  the  opening  up  of  the  high- 
way, whether  It  was  fenced  as  a  high- 
way by  the  owners  of  the  land,  or  wheth- 
er some  proceedings  were  had  followed  by 
Its  bPlng  opened  up  and  worked  by  the 
supervisor.  The  case  proceeds  upon  tbe 
theory  that  there  Is  no  record  of  valid 
proceedings  by  which  tbe  highway  was 
established.  It  Is  a  proceeding  to  estab- 
lish a  nonrecorded  highway,  and  have  it 
ascertained,  described,  and  recorded.  Tbe 
testimony  objected  to  does  not  show  or 
tend  to  establish  any  proceedings  before 
the  board  of  commissioners  establishing 
the  highway,  except  it  maybe  one  ques- 
tion asked  by  counsel  for  appellants  on 
cross-examination,  and  counsel  cannot 
make  available  error  by  propounding  Im- 
proper questions  and  eliciting  Improper 
evidence,  or  complain  If,  after  he  has  done 
HO,  the  court  will  not  strike  It  out.  The 
extent  of  tbe  testimony  objected  to  Is  tbat 
It  tends  to  prove  that  the  owner  of  the 
land  opened  the  road  up  for  tbe  use  ol  the 
public,  and  may  tend  to  show  that  be 
dedicated  it  to  public  use,  and  then  fol- 
lowed by  evidence  as  to  Its  user,  and 
there  was  no  error  In  its  admission.  It 
would  be  a  very  technical  role.  In  a  case 
where,  on  a  certain  day, the  owner  of  land 
opened  op  a  highway  across  bis  land, 
fenced  It  out  to  the  public,  for  the  use  of 
the  public,  and  from  that  date  forward 
It  wns  used  and  repaired  aa  a  public  high- 
way, which  would  hold,onanapplIcatlon, 
such  as  this,  to  establish  the  road  on  the 
grounds  tbat  it  had  been  used  for^Oyears, 
tbat  tbe  petitioners  might  prove  the  naer 
back  to  tbe  day  It  was  opened,  but  that 
they  could  not  show  tbat  on  that  day  the 
road  was  opened  op  and  fenced  as  a  pub- 
lic fatgbway  by  the  owner  of  the  land. 
T.84N.B.no.8— 15 


Such  fact  fB  strongly  In  corroboration  uf 
tbe  user  of  tbe  blgbway,explanatoryor  its 
use,  and  tends  to  Qx  a  date  when  such 
naer  commenced,  and  Is,  we  think,  clearly 
legitimate  to  be  shown.  True,  the  high- 
way  may  be  ascertained,  described,  and 
recorded  by  proof  uf  user  alone,  but  tbat 
does  not  make  tbe  other  testimony  Ineom- 
peteut, 

A  m  ore  serious  questlOQ  arises  on  the  In- 
Btructlons  given  aod  refused  In  the  case. 
Objection  Is  made  by  counsel  for  appellees 
that  tbe  Instructions  are  not  properly  in 
the  record,  so  as  to  be  considered  by  the 
court;  but  In  this  counsel  are  in  error. 
Tbe  Instructions  are  In  tbe  record,  and  on 
the  margin  uf  each  It  Is  noted  **  Given  "  or 
"Refused,**  according  to  tbe  fact,  and  ex- 
cepted to  at  the  time  by  plaintiff  or  de- 
fendant, as  the  fact  was,  and  dated  and 
signed  by  the  Judge.  In  addition  to  this, 
they  are  brought  into  the  record  by  bill  of 
exceptions,  showing  the  exceptions  to 
such  of  the  liiatructlona  which  were  ex- 
cepted to  by  the  appellanta.  Aa  we  have 
shown,  the  appellees  alleged  In  their  peti- 
tion and  sought  to  have  the  highway  as- 
certained, described,  and  recorded  on  the 
sole  ground  that  It  bad  become  a  public 
highway  by  reason  of  20  years*  user  as 
such.  laaoes  were  Joined  by  a  denial  to 
the  petition.  Under  the  issues  Joined  on 
this  petition.  It  was  Immaterial  whether 
there  had  been  any  dedication  or  not,  or 
any  attempt  tD  lay  It  out.  It  would  be- 
come a  highway,  and  appellees  would  have 
Just  as  great  a  right  to  the  relief  asked,  in 
case  the  use  of  tbe  highway  hud  been 
without  the  consen  t  or  over  the  objectltm 
of  the  adjoining  landowners,  as  If  It  bad 
been  dedicated  by  them,  if  it  had  been  con- 
tlnnonaly  used  as  such  for  the  SO  years. 
While  testimony  tending  to  prove  that  it 
had  been  opened  up  and  dedicated  at  a 
certain  time  a  certain  width  wonld  be 
proper  to  show  the  time  when  the  user 
commenced,  and  be  corroborative  of  the 
fact  that  It  was  treated  as  a  public  bigb- 
way,  and  used  as  such  to  that  width,  yet 
the  legal  right  to  recover  under  the  peti- 
tion In  this  case,  under  the  statute,  mnst 
reat  on  the  20  years'  user.  8troog  v. 
Makeever.  lU2Ind.e78,  1  N.  E.  Rep.  503, 
and  4  N.  £.  Kep.  11;  Ice  Co.  v.  Lay,  108 
Ind.  48.  2  N.  E.  Rep.  222. 

There  were  Inatructlona  given  to  the  Jury 
in  this  case  which  were  clearly  calculated 
to  mislead  the  Jury,  bringing  before  tbe 
Jury  too  prominently  the  question  of  dedi* 
cation,  and  from  which  they  might  have 
inferred  that,  if  the  highway  had  been  once 
dedicated,  the  landowner  dedicating  tbe 
same  to  the  public,  and  those  claiming  un- 
der him,  would  be  estopped  from  defending 
or  objecting  to  having  the  highway  de- 
scribed and  recorded.  The  court,  at  the 
requestof  theappeliees.gave  the  following 
instruction:  "No.  1.  The  court  instructs 
you  that  a  dedication  is  the  setting  apart 
of  tbe  land  for  the  public  use;  that  a  ded- 
ication must  be  accepted  by  the  public 
wttliln  a  reasonable  time.  Dedication 
may  be  either  express  or  Implied.  An  ex* 
press  dedication  Is  where  tbe  owner  by 
some  act  or  manlttatatlon  of  bis  purpose 
to  u»]lcate  tbe  land  to  the  public  use.  An 
Implied  dedication  is  where  the  owner  by 
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act  or  eoorae  of  conduct  by  wblch  hluln- 
tentloTi  to  dedlento  niHy  be  implied,  and 
tt  urlses  by  operation  of  law  frum  the  acta 
of  tbe  uwuer.  It  may  exist  without  ex- 
presa  grant,  witboatany  writing,  without 
any  form  of  worda,  oral  or  written.  The 
law  conflldera  It  In  the  nature  of  an  eetop* 
pel  In  pals,  and  holda  It  when  once  dedi- 
cated, cither  expressly  or  Impliedly,  and 
accepted,  to  be  irrevocable.  We  need 
not  approve  ordisapprove  this  Instruction 
aa  au  abstract  pruposltlon  of  law,  and 
hence  do  neither.  See  Elliott,  BoadR  Se 
S.  p.  cC.  This  instractlon  had  no  applica- 
tion to  tbe  Isenes  la  thUi  case.  If.  under 
tbe  iasnea  in  thbi  case,  the  appelleea  werw 
entltred  to  have  bad  the  relief  asked  In 
case  they  established  a  dedication  by  the 
landowners,  and  an  acceptance  by  tbe 
public,  then  an  Instruction  of  the  charac- 
ter of  this,  correctly  stating  the  law, 
woald  have  been  proper ;  but,  under  the 
Iwiaea  In  tbla  case,  it  was  Immaterial 
whether  or  not  the  road  was  dedicated 
and  accepted.  The  prooeedlnKx  were  not 
based  on  the  theoi'y  of  dedication,  and 
there  could  not  be  any  recovery  on  such 
grounds,  though  proof  of  dedication,  or 
tending  to  show,  dedication,  might  be 
proper,  as  corroborative  on  the  question 
of  user. 

The  Hrst  Inatrnetion  given  by  thA  court 
on  its  own  motion  contains  a  description 
of  the  alleged  road,  dittering  in  some  re- 
spects from  the  description  in  thepetltlon, 
but,  at  the  close,  states  the  Issue  present- 
ed correctly:  but  in  tbe  third  Instruction 
the  court  again  brings  prominently  before 
the  jury  the  question  of  dedication,  and 
Instructs  tbe  Jury  as  to  what  will  vunetl- 
tute  a  dedication.  The  appellants  asked 
tbe  court  to  give  numerous  Instructions, 
which  were  refused.  In  view  of  the  fact 
that  theevideuce  as  to  the  dedlcatiou  was 
admitted,  Instruction  13  requested  should 
have  been  given.  It  states.  In  effect,  ttiat 
the  Jury  has  been  permitted  to  bear  the 
evidence  as  to  acts  and  declarations  of 
Shirley,  who.  It  Is  claioied,  at  one  time 
owned  the  land  over  which  the  alleged 
hii{hway  passes,  tending  to  show  that  he 
set  his  fences  so  as  to  leave  this  land  out 
lor  the  use  of  persons  who  desired  to  trav- 
el over  It,  and  the  public  road  authorities 
did  some  work  anon  the  land  to  make 
and  keep  the  way  In  repair;  thatsuch  evi- 
dence was  competent, as  tending  to  show 
that  the  land  became  a  highway,  its  con- 
tinuous and  uninterrupted  use  by  the 
general  public,  without  objection,  for  a 
period  of  20  years  or  more,  hut  should  be 
considered  only  in  relation  to  the  question 
at  IsHUSt  a»  to  whether  It  became  a  public 
highway  as  the  result  of  such  use;  that  In 
a  proper  case  suchevideuce  would  be  prop- 
er, as  tending  to  establish  a  dedtcatioa, 
but  that  is  not  the  issue  in  this  case,  but 
the  issue  Is  as  to  whether  or  not  tlie  ruad 
became  a  public  highway  by  continuous 
use  for  over  20  years.  Tbelnatruetlon cor- 
rectly stated  the  law  and  theissues,  and 
should  have  been  given.  Especially  this 
instruction  should  have  been  given,  in 
▼lew  of  tbe  fact  that  tbe  other  instruction 
to  which  we  have  referred  in  relation  to 
dedication  was  given.  The  verdict  finds 
that  the  road  was  dedicated,  and  was  ac- 


cepted. It  is,  we  think,  cleariy  apparent 
that  this  case  was  placed  before  the  jury 
in  such  a  way  and  upon  the  theory  that 
the  appellees  bad  tbe  right  to  recover  In 
case  there  bad  been  a  dedication,  and 
snch  was  not  tha  issue  Joined  in  tbe  case, 
and  the  case  was  tried  upon  tbe  wrong 
theory.  Tbe  court  erred  In  giving  tbe 
first  iDstmctlon  requested  by  tbe  appel- 
lees, and  in  refusing  to  give  the  thirteenth 
instruction  requested  by  the  appellunts, 
and  for  these  errors  tbe  Judgment  must  be 
reversed.  Tbe  other  questions  presented 
may  not  arise  on  a  retrial  of  tbe  cause; 
hence  we  do  not  consider  them.  Judg- 
ment reversed,  with  lostractioos  to  tbe 
court  below  to  grant  a  new  trial,  and  to 
proceed  1&  accordance  wltb  tbW  opinion. 

(124  lal.  M} 
MORAKITT  V.  CAMX>WAT  «t  sL 
(Sapreme  Court  of  iDdiana.  May  17, 1808.) 
Rss  Judicata. 
A  decree  in  an  action  against  plalotUt 
setting  aside  a  deed  of  land  bj  defendant's 
grantor  to  him,  and  quieting  her  title  thereto, 
Is  a  bar  to  subsequent  action  by  him  to  have 
declared  and  enforced  a  lien  on  such  land  for 
taxes  paid  out  by  him,  and  for  Improvements 
made  thereon. 

Appeal  from  circuit  court,  Tipton  coun- 
ty ;  \V.  R.  Fertig,  Special  Judge. 

Action  by  Daniel  Morarity  against  Be- 
niah  F.  Calloway  and  others.  From  » 
Judgment  tor  defendants,  plaintiff  appeals 
Alilrmed. 

Beancbamp  A  Mount  and  Qlfford  ft  Flp- 

Sen,  for  appellant.  Waugh  ft  Kemp  and 
oodykooti  &  nallard,  for  appellees. 

COFFBY,  C.  J.  This  was  an  action  by 
the  appellnntagalnsttbe  appellees  to  have 
a  lien  declared  and  enforced  against  the 
land  described  in  the  complaint  for  certain 
sums  of  money  paid  by  him  for  taxee,  and 
tor  improvements  made  on  the  land  by 
way  of  ditches.  Upon  the  issnea  formed 
on  the  several  pleadings  in  the  cause,  the 
court  funnd  for  tbe  appellees. 

It  is  assigned  as  error  that  tbe  court 
erred  in  vlenjing  the  appellant  a  new  trial. 
The  only  matter  discussed  by  counsel  re> 
lates  to  tbe  qneatlon  as  to  whetberthe  ap- 
pellant is  estopped  from  asserting  the  lien 
which  he  sets  up  In  bis  complaint.  It 
appears  from  the  evidence  in  the  cause 
that  tbe  laud  described  in  the  complaint 
was  conveyed  by  tbe  appellees  King  and 
King  to  the  appellant,  on  tbe  8d  day  at 
June.  1870.  King  and  King,  at  tbe  time  of 
the  conveyance,  were  husband  and  wife, 
and  held  the  land  by  entireties.  At  tbat 
date  Phoebe  King,  the  wife,  was  a  minor, 
under  the  age  of  21  years.  She  became  21 
years  of  age  on  the  4th  day  of  April,  1881, 
aod  at  once  repudiated  the  conveyance 
made  by  her  and  her  husband,  and  served 
upon  the  appellant  a  written  notice  of  her 
election  to  avoid  tbe  deed  on  account  ol 
her  minority  at  the  date  of  ita  execution. 
She  subsequently  brought  suit  In  tbe  Clin- 
ton circuit  court  to  set  aside  tbe  deed,  and 
quiet  her  title  to  the  land.  In  which  action 
she  was  successful.  Alter  quieting  ber  tl- 
tle,Bhe  and  ber  husband  conveyed  Uie  land 
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to  tbe  appellee  Galloway.  Daring  the 
time  tbe  appellant  beld  the  land  nnder 
tbe  deed  from  King  and  King,  he  par- 
cbased  tbe  name  ac  a  sale  for  delinquent 
taxes.  He  also  performed  labor  In  tbe 
Gonetroctlon  of  a  public  ditch  daring  that 
period,  for  which  the  land  bnd  been  as- 
Ressed.  These  are  the  matters  for  which 
beaeekfl  torecuverintblaactlon.  It  lacon- 
tended  by  tbe  appellees  that  appellant  la 
estopped  bj  the  decree  quieting  title  from 
now  asaertlng  any  Ilea  on  the  land  exlat- 
iDfC  prior  to  the  date  of  ancb  decree;  while 
tbe  appellant  eontendfl  that,  as  tbe  pri- 
mary object  of  that  anit  was  to  aroid  the 
deed  execnted  by  Phoebe  King  while  a 
minor,  no  sucb  estoppel  ezlata.  We  are  of 
tbe  opinion  that  the  decree  qoletlag  title 
as  against  any  claim  to  the  land  described 
in  tbe  complaint  held  by  the  appellant  at 
the  time  sucb  decree  waa  rendered  estops 
bim  from  now  aesertlnf;  such  claim.  Of 
eonrse  tbe  appellees  were  never  personally 
liable  on  the  claims  set  np  In  the  com- 
plaint, and  the  only  means  by  which  the 
appellant  conid  enforce  them  waa  by  a  de- 
cree declaring  them  a  lien  upon  the  land. 
It  they  were  valid  liens,  they  sboald  have 
been  set  up  by  way  of  cross  complaint  iu 
the  action  to  qnlet  title,  and  saved  from 
tbe  operation  of  the  decree.  Green  t. 
Olynn.  71  Ind.  88S;  Hawkins  t.  Taylor, 
128  Ind.  431,  87  N.  E.  Rep.  1117.  To  permit 
the  appellant  to  assert  tbeee  anppoaed 
Uens  DOW  wonld  be  to  bold  that  the  title 
of  the  appellees  to  the  land  described  in 
the  complaint  was  not  quieted,  notwltb- 
fltanding  a  general  decree  of  a  conrt  of 
competent  Jnrlfldtetlon  to  tbe  effect  that 
•neb  title  Is  qnleted  as  against  all  claims 
of  tbe  appellant.  Jn  onr  opinion,  tbe 
ci>nrt  did  not  err  In  overruling  the  motion 
of  tbe  appellant  for  a  new  triaL 
Judgment  aBBrmed. 

(1»  iBd.  4BS> 

CINOINNATr.  H.  ft  I.  BY.  00.  t.  MADDEN. 

(Snpreme  Ck>art  of  Indiana.  May  IT,  1893.) 

Uasixh  axd  BBavAHT^HEoiiieBNCH  or  Mmteb— 
FliBADiHe— KiBKS  or  Eiin^THiNT— Rbvibv  on 
Appeal  —  Coxpj,ictiso  Evidbnch  —  Appeal  — 

AsaiONMEKT  OF  EhROB. 

1.  In  an  action  for  personal  Injuries  acalnat 
a  railroad  company,  the  complaint  alleged  that 
plaintiff,  an  employe,  at  the  command  of  an- 
other employe,  his  sap»1or,  waa  nnloadinK  rails 
from  a  train;  that  the  train  waa  in  the  handa 
of  a  reckleaa  and  Incompeteot  engineer,  to  de- 
fendant's knowledge;  Uiat  plaintiff  was  ig- 
norant of  hia  cfaaractw;  that  while  at  work  tiie 
engineer  negli^ntly  and  without  warning 
caused  the  train  to  back  anddenly,  throwing 
plaintiff  xaidex  tbe  car,  and  causing  the  injuries 
complained  of.    Bti4  to  state  a  cause  of  action. 

2.  Snch  complaint  fnrther  alleged  that  plain- 
tiff at  the  time  of  the  injury  was  onirtoyed  as 
trackman:  that  he  waa  ordered  by  a  coemploye 
to  aaaiat  m  unloading  ralla  from  a  train,— work 
which  waa  out  of  the  line  of  his  duty,  and 
much  more  hazardous  than  that  which  it  was 
his  duty  to  perform;  that  while  thns  razared 
he  received  the  injnrlea  complained  of.  Scioto 
state  a  farther  canse  of  action. 

3.  A  verdict  will  not  be  disturbed  on  appeal 
becaase  of  oonflicting  evidence,  where  the  evi- 
dence tending  to  support  it,  when  considered 
alone,  is  aomcient  to  Justify  the  jury  in  find- 
ing it 
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and  ice  on  the  cars  from  which  the  ralle  were 
to  be  unloaded,  the  danger  of  the  work  In  un- 
loading them  cannot  be  said  to  be  so  apparent 
as  to  charge  plaintiff  with  contKbutory  negli- 
gence in  obeying  orders  to  unload  them. 

S.  An  assignment  of  error  on  motion  for  a 
new  trial  embracing  several  instructions  can  be 
snstajned  only  Iv  anowing  that  the  instmctlona 
are  all  had. 

Appeal  from  circuit  court,  Henry  coun- 
ty; £i.  H.  Bundy,  Judge. 

Action  by  Patrick  Madden  against  tb« 
Cincinnati,  Hamilton  ft  Indianapolis  Ball- 
way  Company.  From  a  Judgment  for 
plalntllt,  defendant  appeals.  Affirmed. 

B.  D.  Marshall  and  Beer  L.  Smitb.  for 
appellant.   W.  A.  Oallen  and  U.  D.  Oole. 

lor  appellee. 

McCABE.  J.  TMs  was  an  action  by  the 
appellee  against  the  appellant  fur  a  per- 
sonal Injury,  The  complaint  was  in  three 
paragraphs,  a  demurrer  to  each  ot  wMcb 
was  sustained  as  to  the  second,  and  otbt^ 
ruled  aa  to  the  first  and  third  paragraphs. 
Answer  by  general  denial,  trial  by  Jury, 
verdict  for  appellee,  on  which  Judgment 
was  rendered  over  a  motion  for  a  new 
trial.  The  errors  assigned  here,  and  not 
walTed  by  failure  to  argue  them  In  appel- 
lant's brief,  are  overruling  tbe  demurrer 
to  first  and  third  paragraphs  of  the  com- 
plaint and  overruling  the  motion  for  a 
new  trial.  The  mnterlalallegatloosof  the 
first  paragraph  of  the  complaint  are  as 
follows:  "That  the  plaintiff  entered  the 
sorrlco  of  said  defendant  as  a  track  band 
in  1868,  and  continued  in  said  service  over 
seventeen  years,  to  tbe  27tb  day  of  Decem- 
ber, 1886.  Tbat  throngboQt  said  period 
be  served  as  section  boss  of  section  num- 
ber eleven,  and  his  duty,  with  tbe  assist- 
ance of  a  gang  of  men  who  were  under  his 
control,  consisted  In  caring  for  the  track 
generally,  catting  weeda,  tamping  bal- 
last, watching  for  and  removing  impedi- 
ments from  the  track,  walking  the  track, 
putting  in  new  ties,  removing  broken  or 
worn  rails,  and  any  other  labor  required 
in  the  care  and  preservation  uf  tbe  track. 
Sucb  were  the  duties  tor  which  he  was 
hired,  dud  which  be  agreed  to  perlurm. 
Tbat  at  the  same  time  said  defendant  was 
managing,  running,  and  operating  loco- 
motive englnoB  and  cars  ot  said  defendant 
over  and  upon  the  railroad  track  of  said 
defendant.  That  plaintiff  had  nothing 
whatever  to  do  with  the  management, 
running,  and  operating  said  locomotive 
engines  of  said  defendant,  nor  had  he  any 
right,  power,  or  authority  to  give  any  or- 
ders or  directions  in  reference  to  tbe  run- 
ning, managing,  or  operutlug  of  tbe  loco- 
motive engines,  but  tbat  he  was  hired  to 
and  he  engaged  to  perform  only  tbe  or- 
dinary duties  of  a  section  boss  or  employe 
in  charge  and  control  of  the  track  or  sec- 
tion number  eleven  of  defendant's  road. 
That  on  the  27tb  day  of  December,  1886, 
the  defendant,  by  one  B.  Pierce,  then  act- 
ing In  tbe  capacity  of  supervisor  of  tbe 
division  from  Hamilton,  Ohio,  to  Indian- 
apolis, Ind.,  of  defendant's  railroad,  a  serv- 
ant of  the  defendant,  and  having  full  con- 
trol and  charge  ot  said  railroad  In  its  care 
and  repairs,  with  full  control  of  all  hands 
and  men  employed  upon  and  in  tbe  care 
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and  repairs  of  the  road,  with  power  of  dls- 
charfte  and  eniploymeDt,  and  baring  on 
Maid  27tb  day  of  December,  1886.  full  charge 
aad  control  of  a  conatructlon  train  ruD- 
ning  Dpon  the  road  of  defendant  for  the 
parpope  of  diatriboting  steel  rails  upon 
the  line  tliereof,  the  object  being  to  lay  the 
track  anew  with  steel  rails,  directed  and 
reqnired  and  compelled  the  plaintiff  to  aB< 
fllatlD  anloadlng  steel  rails  from  thecon- 
atractlon  train  aforesaid,  such  employ- 
ment being  then  and  there  wholly  dilTer- 
ent  from  and  outside  of  the  service  he  was 
employed  to  perform  and  mach  more  haz- 
ardous than  the  work  hebad  engaged  and 
promised  to  do.  That  the  engineer  In 
charge  of  the  engine  hauling  said  train  on 
said  day,  James  Montgomery,  was  a  care- 
less, InexperleDced,  reckless,  Incompetent, 
and  antmstwnrtny  engineer,  and  was 
known  to  be  such  by  defendant  when  he 
was  hired  aa  an  engineer  by  defendant, 
and  long  before  plaintiff  received  his  Inju- 
ries said  Montgomery  was  known  to  de- 
fendant to  be  an  incompetent,  reckless, 
earelesB,  and  untrnatworthy engineer,  and, 
further,  he  might  have  been  known  to  de- 
fendant to  be  such  an  engineer  by  the 
exerciae  of  ordinary  care  and  attention  in 
the  operation  of  the  railroad,  said  Mont- 
gomery having  shown  bis  Incompetency, 
carelessness,  reckleifsness,  and  inexperience 
on  many  occasions  prior  to  said  day. 
That  defendant  did  not  exercise  ordinary 
care  and  pradenee  In  the  employment  of 
said  engineer,  and  retained  him  In  herserv- 
iceattershe  had  notlceof  his  said  Incompe- 
tency, and  long  after  she  might  have 
known  uf  such  Incomnetency  by  ordinary 
care  and  attention,  and  prior  to  plaintiff's 
Injury.  That  plaintiff  did  not  know,  and 
had  not  the  menus  to  know,  prior  to  said 
27th  day  of  December,  1886,  o£  such  incom- 
petency. That  the  weather  was  very  cold, 
and  the  season  of  tbeyearentlrely  unfitted 
for  the  work  of  distributing  steel  rails. 
That  the  steel  ruHa  and  car  on  which  they 
were  loaded  were  all  covered  with  ice  and 
snow,  ^\hk-h  added  greatly  tu  tbe  hazard, 
peril,  and  hardship  of  the  duty  to  be  per- 
formed. That  while  su  engaged,  and 
wholly  without  faalt  or  carelesauess  or 
negligence  on  hla  part,  nod  while  stonding 
at  the  forwardend  oltbecaron  which  the 
steel  rails  were  loaded,  and  while  engaged 
In  the  act  of  torolng  the  railsuver.so  that 
they  could  be  taken  hold  of  with  tongs, 
suddenly,  and  without  any  warning  by 
whistle  or  bell  or  voice,  the  train  was 

Jerked  violently  forward  by  the  engineer, 
fames  Montgomery.  That  plaintiff  was 
thrown  off  his  balance,  but  managed  to 
throw  one  foot  across  on  the  sideboard 
of  the  tender  In  such  a  way  as  to  eaten, 
when  suddenly,  and  without  warning  of 
whistle  or  bell  or  voice,  tbe  eosine  was 
cburked  back  by  said  Montgomery,  and 
the  plaintiff  was  again  thrown  off  tafs  bal- 
ance, and  fell  down  under  the  train  with 
both  legs  on  the  rail  between  the  wheels 
of  the  forward  truck.  That  he  Instantly, 
with  all  his  power,  endeavored  to  pull  his 
legs  from  under  tbe  car,  but  before  hecould 
succeed  said  englneeragaln  jerked  the  train 
forward,  and  the  wheel  passed  over  plaln- 
tlir'a  left  leg  between  the  knee  and  foot, 
crnsblng  and  mangling  the  limb  In  aneh  a 


manner  that  amputation  was  necessary, 
and  amputation  of  his  left  leg  below  the 
knee  was  necrasarlly  performed  by  the  sur- 
geons in  charge.  Tbat  all  of  aald  acta  of 
said  engineer  In  the  management  of  said 
engine  were  careless,  reckless,  unskillful, 
and  wholly  Incompetent.  Tbatsaldinjnry 
was  inflicted  on  him  wholly  without  fault 
or  negligence  on  his  part.  That  plalntlO 
wafieaased  to  autter  great  palu,  and  ren- 
dered a  eripp1elorlllo.belple8s,and  anable 
to  earn  a  aupport  for  himself  and  family." 
The  tbird  paragraph  Is  snbstantlally  the 
same,  as  appellant's  counsel  concede. 
There  are  tffo  respects  In  which  the  aoffl- 
cleocy  of  the  complaint  may  be  coueldered, 
—one  relating  to  appellant's  negligence  in 
employing  au  Incompetent  engineer,  with 
knowledge  thereof,  and  retaining  him  aftw 
notice  of  bis  negligence  and  incompetency, 
through  which  the  alleged  Injury  was 
brought  about;  and  the  other.tbe wrong- 
ful direction  of  appellant,  through  one  of 
Its  employes  clothed  with  authority  so  to 
do.  by  which  appellee  was  compelled  tu 
undertake  tbe  diacharve  ol  dattea  otbar 
and  different  and  more  dangerous  than 
those  he  had  airreed  to  perform,  thrungh 
which  the  injury  was  brought  about. 
These  are  eteroenta  of  Ecparnteand  distinct 
causes  of  action,  though  no  qaeation  is 
made  as  to  tbe  propriety  of  uniting  tbem 
in  a  single  paragraph.  The  appellant's 
counsel  in  their  brief  bare  confined  tbeir 
attack  on  the  complaint  to  tbe  laat  point 
above  mentioned,  namely,  the  act  of  or- 
dering appellee  Into  a  more  dangerous 
service  than  that  be  had  agreed  to  per> 
form.  But  If  the  paraieraphs  are  each 
good  and  sufflclent  to  withstand  a  de- 
murrer In  regard  to  tbe  alleged  negligence 
in  employing  and  retaining  tbe  engineer  in 
servlue,  with  knowledge  of  bis  Incompe- 
tency, then  we  need  not  Inquire  Into  the 
otbei'  queHtlon.  Tbecaseof  BullwayCo.v. 
Stnpak.  128  Ind.  210.  23  N.  E.  Kep.  was 
very  much  like  this,  and  the  complaint  there 
In  regard  to  the  negligence  of  the  railway 
company  In  theemploymentof  theengioeer 
was  almost  exactly  like  this,  and  nt  page 
222,  123  Ind.,  and  page  290,  23  N.  E.  Rep., 
this  court  said:  "It  Is  true  appellee  and 
Pool,  the  engineer,  were  fellow  servants, 
and  that  ordinarily  themaster  isnot  liable 
to  bis  servant  for  an  Injury  f>ccaBioned  by 
tbe  ueellgence  of  a  fellow  servant.  But  it 
Is  equally  well  settled  that  tbe  master  is 
bound  to  employ  none  hut  careful  aerr- 
ants  knowingly,  and  that  where  he  neg* 
llgently  employs  a  careless  or  negligent 
servant,  or  aegllgently  keeps  In  hla  em- 
ployment a  negligent  or  careless  servant, 
after  notice  ol  such  carelessness  or  negli- 
gence, he  is  llcble  to  one  of  his  servants  in- 
jured by  tne  >  egligence  or  careleaaness  of 
such  servant;  *  citing  in  support  thereof 
Car  Co.  V.  Parker,  100  ind.  lul;  Bogardv. 
Louisville,  etc.,  Ry.  Co., Id. 491;  Robertson 
T.  Railroad  Co.,  78  Ind.  77;  Capper  v. Rail- 
road Co.,  103  Ind.  305,  2  N.  K.  Rep.  74»; 
Boyce  v.  Fitzpatrlck,  80  Ind.  526;  Coal  Co. 
T.  Cain,  98  Ind.  282;  Manufacturing  Co.  v. 
MilllcHU,  87  Ind.  87:  Railway  Co.  v.  Col- 
larn,  73  Ind.  261  ;-Rallway  Co.  v.  Jubnsnn, 
102  Ind.  352,  20  N.  E.  Bep.  200;  Pennsyl- 
vania Go.  r.  Boney,8fl  Ind.  It  Is  al- 
leged tbat  tbe  engineer  Montgomery  was 
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a  careless,  InnxperleDced,  recklcas,  Incom- 
petent, and  ontrost worthy  engineer,  and 
was  kDown  to  be  Bocb  by  defendant  when 
lie  was  bired  aa  an  en^neer  by  defendant 

{iriur  to  plalntirt's  Injury,  and  that  appel- 
ee  wau  tftnorant  of  that  fact.  This  state* 
munt  ol  facta  brlDga  the  caee  within  the 
weIl<recognlzed  exception  to  the  general 
rnlethattbe  maeter  la  nut  liable  for  in- 
juries to  one  of  hhi  servants  reBnltingfrom 
tbe  neRl^ence  of  a  fellow  servant  engaxed 
wltb  him  In  the  same  department  of  the 
master's  eerrlee  or  basinem.  i$ee,  also. 
Railway  Co.  t.  Stopak,  lOS  Ind.  1,  8  N. 
Sep.  6S0:  Railway  Co.  v.  Dailey,110  Ind. 
75,  ION.  E.  Rep.  Spencer  v.  Hallway 
Co.,  180  Ind.  181.  29  N.  E.  Rep.  916;  Rogers 
■V.  Le.Tden,127  Ind.  F.0,26N.  E.  Rep.  210.  In 
Railway  Co.  v.  Harney,  28  Ind.  28,  tbe  com- 
plaint, like  the  present,  contained  both  ele- 
ments of  «  eaose  of  action,  and  thoagh  no 
qaestloD  was  made  as  to  snch  nnion  In  a 
sinffle  paragraph,  this  coart  held  the  com- 
plaint good  on  both  grounds.  This  court 
In  that  case  said:  "But  in  tbis  case  It  Is 
alleged  tbat  tbe  son  was  at  the  time  not 
engaged  In  the  aerrlee  be  was  hired  to  per- 
form, nor  indeed  In  a  aerrice  which  be  or 
bis  father  had  consented  tbat  he  should  en- 
gage in ;  bot  on  tbe  coutrary,  tbat  be  was 
'conipeHed' by  tbe  fellow  servaut  to  la* 
bor  at  a  baslness  much  more  perilous,  and 
was  Injured  while  so  engaged.  There  was 
then  no  opportunity  to  adjust  tbe  com- 
pensation with  a  view  to  the  risk.  There 
was  no  consent  to  perform  tbe  eervlce  on 
any  terms.  It  was  a  compulsory  service, 
and  under  sneb  circumstances  neither  Jus* 
tice  nor  policy  reqniree  that  the  maHter 
shall  be  acquitted  of  responelbillty.  Then, 
again,  a  master  ought  to  be  bound  to  all 
the  world  to  employ  none  bat  competent 
and  trostwnrtby  servants,  so  far  as  rea- 
sonable care  In  tbelr  selection  can  accom- 
plish that  end,  and  if  lie  falls  In  this,  know- 
ing tbe  incompetency  or  carelessness  of 
those  whom  be  takes  Into  his  service,  be 
ought  to  answer  to  his  other  servantd  for 
the  consequences  which  may  result  to  them. 
Tbe  maeter  has  no  rigbt,  cither  moral  or 
legal,  to  impose  upon  them  knowingly  a 
needless  peril.**  6o,tben.for  botbreaeons, 
tbe  complaint  was  sofflelent.  The  acts 
charged  against  the  engineer  In  tbe  ease 
at  bar  constituted  ncKtigence  within  tbe 
rule  laid  down  in  Railway  Co.  v.  CoUarn, 
73  Ind.  261.  Wetherefore  hold  tbat  on  both 
grounds  the  first  and  third  paragraphs  of 
tbe  complaint  each  stated  a  good  cause  of 
action,  and  that  tbe  court  did  not  err  In 
overruling  the  demurrer  thereto. 

One  of  the  grounds  of  the  motion  tor  a 
new  trial  is  tbat  tbe  evidence  does  nut 
support  tbe  verdict.  It  Is  claimed  on  be- 
half of  the  appellant  tbat  tbe  charge  tbat 
the  engineer  was  a  negligent  and  Incom- 
petent servant,  and  that  appellant  bad 
knowledge  of  that  fact  before  appellee's 
Injury  was  received, is  refuted  by  the  great 
weight  of  tbe  testimony.  It  may  be  that 
what  appears  here  as  the  preponderance 
of  tbe  evjdeoee  on  tbatqnestiou  Is  against 
tbe  charge;  and  yet,  according  to  the 
well-establlabed  rule.  It  does  not  follow 
tbat  the  Judgment  must  be  reversed  for 
tbat  reason.  The  Jury  and  the  trial  court 
are  tbe  best  Judges  of  tbe  weight  ol  the 


evidence  where  there  la  a  conflict  In  It,  be- 
cause they  have  vastly  better  opportuni- 
ties and  means  of  weighing  and  estimat- 
ing tbe  weight  of  conflicting  evidence  than 
this  court  has.  The  Judge  of  the  trial 
conrt  bus  Just  as  good  an  opportnnity, 
and  as  efQclent  means  of  weighing  the  tes- 
timony aa  tbe  Jury  has.  and,  though  tbe 
Jury  are  the  exclusive  Judges  of  tbe  weight 
of  tbe  evidence,  that  only  lasts  until  their 
Terdlct  is  returned  and  a  motion  for  a 
new  trial  Is  flied,  in  wbieb  is  assigned  aa  a 
reason  tberefor  tbat  tbe  verdict  Is  not 
supported  by  suftlclent  evidence.  Then 
the  trial  Judge  becomes  the  Judge  of  tbe 
weight  of  the  evidence,  and  II  In  his  opin- 
ion the  preponderance  of  the  evidence  bi 
against  the  verdict  so  strongly  that  he 
sboDld  have  lelt  eumpelled'  to  have  found 
the  other  way,  the  law  makes  It  his  duty 
to  grant  the  motion  for  a  new  trial. 
While  It  is  sometimes  strongly  asserted 
that  trial  Judges,  for  want  of  courage, 
shrink  from  tbls  plain  duty,  yet  tbe  legal 
presumption  Is  tbat  the  trial  Judge  has 
couEicientloasly,  faithfully,  and  coura 
geously  discharged  his  whole  duty,  and 
that  presumption  continues  on  an  appeal 
until  tbe  contraryla  madetoappear  by  tbe 
record  afflrmattvely  In  this  court.  Hence 
the  propriety  of  the  rule  In  this  conrt  that 
affirms  tbe  verdict  If  the  evidence  tbat 
tends  to  support  it,  considered  alone.  Is 
sufficient  to  Justify  tbe  Jury  In  finding  It. 
This  court  cannot  know  but  tbat  the  Jury 
had  good  and  sufficient  reasons  for  dis- 
crediting the  evidence  tbat  conflicted  with 
their  finding,  and,  even  If  It  were  possible 
to  suppose  that  tbe  Jury  had  made  a 
mlBtake  In  weighing  tbe  evidence,  the  trial 
Judge,  we  are  bound  to  presume,  batt 
calmly  and  Impartially  reviewed  It,  after 
having  heard  it  all,  with  tbe  same  means 
of  observing  the  manner  and  appearance  of 
the  witnesses,  and  all  other  circumstances 
of  the  trial  likely  to  aid  Incorrectly  weigh- 
ing the  evidence,  and,  by  bis  action  in  over- 
ruling the  motion  for  a  new  trial,  says  In 
effect  to  us  that  he  thinks  the  weisht  of 
tbe  evidence  Justifies  the  verdict  of  the 
Jury.  In  this  case  there  was  evidence 
tending  to  support  the  verdict,  and  from 
which  the  Jury  might  fairly  have  drawn 
tbe  Inference  that  the  charge  against  the 
engineer  of  nnsklllful  und  negligent  con- 
duct was  true,  and  that  tbe  appellant 
knew  of  tbat  fact  long  before  tbe  appel- 
lee's injury  occurred.  But  even  if  tbe  evi- 
dence bad  failed  to  show  that  appellant 
knew  of  the  nnsklllfulness  and  negligent 
habits  of  the  engineer,  through  whose 
misconduct  appellee  received  the  Injury 
complained  of,  yet  the  other  ground  of 
appellee's  complaint  la  sustained  without 
any  material  conflict  In  the  evidence.  He 
was  employed  and  had  served  appellant 
over  17  .vears  as  a  section  boss,  the  duties 
of  which  required  him  Co  keep  the  track  In 
repair  wltb  a  gang  of  men  under  bis 
charge.  He  was  ordered  by  tbe  saper- 
viaor  of  tbe  road,  clothed  with  authority 
over  appellee  and  his  section  men,  to  hire 
and  discharge,  to  help  unload  steel  rails 
then  being  distributed  along  tbe  roud, 
wltb  a  view  of  relaying  the  track  with 
such  ateel  rails.  Tbls  was  entirely  a  differ- 
ent service  from  tbat  be  bad  contracted 
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and  asreed  to  perform,  and  was  mach 
more  basardoaa  and  dansurona  than  the 
dattea  be  bad  hired  andOKreed  to  perform. 
He  neither  objected  nor  eoneented  to  per- 
form the  more  hasfirdouH  serrlee,  bat 
Blmplj  obeyed  the  order  of  bla  master's  vice 
principal;  Id  other  words,  he  obeyed  hia 
master,  and  commenced  to  dlKcharge  the 
more  dangerooa  dotlea.  In  the  discharge 
of  tbose  new  dntleti,  ttaronffh  the  onakitlfal . 
and  negligout  conduct  of  the  enfclneer  In 
cbarse  of  the  engine  hanling  the  train,  be 
was  thrown  therefrom  onto  the  ditch, 
and  hla  leg  cruahed  by  the  wheel  of  tbe  car 
rannins  over  It,  ao  that  It  bad  to  be  am- 
putated, and  this  wlthont  any  faalt  or 
negligence  on  appellee'apart,  anlesa  bU  obe- 
dience to  tbe  order  of  ble  maater  wae  n^- 
Ugenca.  See  Wood,  Mast.  &  8.  g  489.  It 
baa  often  been  decided  by  tbia  court  that 
tbe  rlska  and  dangers  ordinarily  incident 
to  the  aervlce  wblcb  tbe  aervuut  baa 
agreed  by  his  contract  with  bla  roaster 
that  be  will  perform  are  aasumed  by  the 
aervant.  and  in  cuDtemplatioD  of  law  tbe 
aerrant  has  agreed  to  run  those  risks  In 
conalderation  of  wbtcta  tbe  rate  of  wagea 
baa  been  adjuated  to  the  contract  of  hir- 
ing. Railway  Co.  v.  Harney,  aupra;  Bog- 
era  r.  Leyden,  127  Ind.  liO,  26  N.  E.  Rep. 
210;  Railway  Co.  t.  Adama,  105  lud.  161,  5 
N.  E.  Rep.  187;  Railroad  Co.  t.  Orr,  84 
Ind.  50.  But  wbere  the  master  has  or- 
dered him  to  perform  swrlce  other  than 
cbat  embraced  In  the  contract  of  hiring,  a 
very  different  role  prevails.  la  that  caae 
there  la  no  Implied  agreement,  as  there  la 
In  tbe  other,  that  the  servant  will  take 
on  himself  tbe  risks  incident  to  that  serv- 
ice. Railway  Co.  v.  Harney,  aupra:  Hill 
V.  Oust,  65  Ind.  46.  In  Railway  Co.  v. 
Adams,  supra,  this  court  said:  "Aa  we 
bavd  Bald,  when,  by  the  order  of  tbe  maa- 
ter, the  servant  la  carried  beyond  bis  em- 
ployment, he  Is  carried  away  from  his  Im- 
plied undertaking  to  assnroe  tbe  risks  In- 
cident to  tbe  employment.  Hence  It  la 
that  when  a  servant  is  thus,  by  orders  of 
tbe  master,  pnt  at  work  ontalde  of  bis  em- 
ployment, and  Is  Injured  by  reason  of  de- 
fective machinery,  railroad  track,  etc., 
without  his  fault,  the  master  Is  liable, 
r^ardlees  of  the  care  he  may  have  exer- 
cised to  keep  the  mectalnery,  railroad 
track,  etc..  In  safe  condition.  When  a 
servant  la  ttans  ordered  tu  work  at  a  par- 
ticular place,  or  with  particular  machin- 
ery, etc.,  outside  of  bis  employment,  tbe 
maater  Impfludly  aasnres  him,  not  only 
that  he  has  exercised  reasonable  care  to 
have  the  place,  machinery,  etc..  In  a  safe 
condition,  and  fit  for  the  bualness  for 
which  they  are  used."  And  we  may  add, 
in  harmony  with  tbe  principles  thus  an- 
nounced, that  tbe  master,  under  such  clr- 
cumstancea.  Impliedly  assures  tbe  servant 
that  be  baa  also  exercised  reasonable  care 
in  the  selection  of  theaervantawlth  whom 
aneh  aervaut  la  to  labor  In  tbe  new  service 
Into  which  he  la  ordered  by  his  master. 
It  Is  insisted  that,  by  obeying  tbe  order 
of  bla  master  and  going  into  the  upw  serv- 
ice, he  thereby  assumes  the  Increased  risks 
and  perils  of  the  new  service.  That 
wonid  t>e  Id  direct  conflict  with  the  three 
cases  last  above  cited.  The  caee  last 
quoted  from  cltea  with  approval  Ballway 


Co.  V.  Bayfield, 87  Mich.  205,  where  Cooley, 
J..speakiDg  tor  tbeaupremecuurt  of  Hkh- 
Igan.  aaid :  ''The  fact  that  Willlama  was 
nnder  no  obligation  to  obey  tbe  order  of 
Smith  Is  not.  In  onr  opinion,  sufUcfent  to 
snstaln  the  first  proposition.  When  one 
person  engages  in  tbe  employment  of  an- 
other, bo  nudertakes  to  obey  all  lawful 
orders,  and  he  aubjecta  blmaelt,  for  any 
failure  to  do  ao,  to  tbe  doable  liability  ot 
being  expelled  from  the  employmnit  and 
of  being  reqaired  to  pay  damages.  It  la 
trne  the  master  bae  no  right  to  direct  blm 
to  do  anything  not  contemplated  In  the 
employment,  but  when  one  tnuscontracta 
to  submit  to  the  orders  of  another,  there 
must  besomepresnroptlon  that  the  ordera 
be  receives  are  lawful,  the  giving  of  tbe  or- 
dera being  of  Itself  an  asanmptlon  that 
they  are  lawful,  and  tbe  aervant  wbo  re- 
fused to  obey  would  take  opon  himself  tbe 
burden  of  showing  a  lawful  reason  for  the 
refasal.  This  ot  itself  is  suncient  reason 
for  excusing  the  servant  who  declines  the 
responsibility  In  any  case  In  which  doobta 
can  possibly  exist;  be  should  assume  that 
the  order  is  given  In  good  faith,  and  Id 
the  belief  that  It  la  rlghtf  al ;  endtftnbis 
Judgment  It  la  unwarranted.  It  Is  not  for 
tbe  master  to  Inafat  that  tbe  servant  was 
in  tbe  wrong  in  not  refuaing  obedience. 
Respect  for  tbe  maater,  as  well  aa  a  con- 
alderation for  bla  own  interest,  may  very 
properly  Induce  him  to  waive  his  own 
Judgment  tor  that  of  his  superior,  and  In- 
atead  of  engaging  In  diapntea,  and  being 
perhaps  ejected  from  his  employment,  to 
leave  questions  of  doubt  for  future  aettle- 
ment."  Lalor  v.  Kallroad  Co.,  62  HI.  401, 
cited  by  this  court  with  approval  In  the 
Adams  Caae,  la  directly  In  point,  and  sup- 
ports the  principle  announced  by  the  au- 
preme  court  of  Michigan  Just  quoted.  So* 
also,  does  Htll  v.  Gost,  supra;  Mann 
Print  Works.  II  B.  1. 163:  Railroad  Co. 
Fort,  17  Wall.  568.  To  obey  the  master's 
order  in  this  case  was  not  contributory 
negligence;  therefore,  nnleaa  tbe  danawr 
and  peril  to  life  and  limb  In  the  new  aerv- 
lce Into  which  appellee  wan  ordered  was 
ao  glaring  that  ** no  prudent  man  would 
have  entered  into  It.  even  where,  like  the 
servant,  he  waa  not  entirely  free  to 
choose."  Stephens  v.  Railroad  Co..  (Mo. 
Hup.)  9  S.  W.  RAp.  589  ;  2  Thomp.  Neg.  p. 
976,  §  6.  Mere  knowledge  that  tbe  new 
service  was  dangerous  and  even  more  dan- 
gerous than  the  old  is  not  sufficient  to 
charge  theaervant  wltbeontrlbntory  neg- 
ligence, or  an  Implied  agreement  to  as- 
sume tbe  risks  thereof.  Rogers  v.Leyden, 
supra;  Railway  Co.  v.  Trowbriage,  136 
Ind.  391,  26  N.  C.  Rep.  M;  Murphy  v.  City 
of  Indianapolis.  S3  lad.  70.  It  is  objected 
that  moat  uf  the  cases  holding  tbe  maater 
liable  for  Injuries  aastalned  by  bta  servant 
on  account  of  the  Increaaed  dangers  of  the 
new  service  Into  which  behaa  ordered  him 
have  been  eases  wbere  tbe  servant  was  a 
minor,  and  of  tender  years  and  lack  of  dis- 
cretion. It  la  true  the  minority  of  the 
servant,  especially  where  be  la  so  young 
as  to  begmatly  wanting  In  experience  and 
discretion,  ao  that  It  would  require  a 
more  glaring  danger  to  charge  him  with 
contributory  negligence  In  ob^Ing  tbe  or^ 
dera  of  bis  master.  Is  a  stronger  dream' 
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stance  from  which  an  Implied  agreement 
OD  bid  part  would  arise  to  aeaume  the 
new  rIskB:  otherwise  the  ptinelple  Is  the 
■ame  whether  the  servant  bean  adnit  or 
an  infaot.  The  daneers  of  the  new  em- 
ploy roent  Into  which  appellant  was  or- 
dered did  nut  cooslst  alone  or  mainly  of 
the  anow  and  ice  on  the  cars  and  steel 
rails  to  be  nnluaded,  which  he  coold  see 
aod  know,  but  It  conslstei]  in  handllnfc 
and  unloadlnie  them  from  the  ears  as  nell, 
and  the  action  ul  the  enfftneer  to  niovlug 
the  train  and  starting  and  stopping  It  fre- 
quently. Such  a  danger  was  not,  In  oar 
uplnioD,  so  glaring  that  no  prudent  man 
would  have  obeyed  the  order  to  perform 
the  same.  Nor  do  we  think  that  there 
was  anything  In  the  circumstances  dis- 
closed in  the  evld^iee  from  which  It  can 
fairly  be  Implied  that  appellee  agreed  to 
aasume  the  dangers  Incident  to  tbe  new 
service.  However,  both  questions  were 
qneatlona  of  fact  for  the  determination  of 
the  Jury,  and  we  see  no  reason  to  believe 
that  the  Jury  did  not  decide  both  quee* 
tlons  in  accordance  with  all  tbe  evidence. 

The  only  other  ground  ot  the  motion 
for  new  trial  urged  In  argument  is  that 
the  court  erred  lu  giving  luatroctlnn  No. 
7.  The  motion  reads  thas:  "Errorln  giv- 
ing charges  numbered  one,  two.  three, 
four,  five,  bIx»  seveu,  and  eight,"  The  cor- 
rectness of  the  other  seven  instructions  Is 
not  questioned  here,  and  we  see  no  oh* 
Section  to  them.  It  has  been  held  by  this 
eonrt  that  aucb  an  assignment  of  error  In 
a  motion  for  a  new  trial  can  only  be  sus- 
tained by  showing  that  tbe  InstructlonR 
are  all  bad.  Railway  Co.  v.  McCartney. 
121  lud.  386,  23  N.  £.  Hep.  258;  Pennsyl- 
vania Co.  V.  Sears,  U4  N.  K.  Rep.  15,  (at 
this  term.)  We  find  no  errorln  tlie  rec- 
ord. Ttie  judgment  is  affirmed. 


(lU  Ind.  447) 

WALLIS  et  al.  v.  LUHRINO  at  al. 
(Sopreme  Court  ot  Indiana.  Mar  IS.  1893.) 
Wills — Tutamentakt  Cu>acitt — UxDoa  Ikflu- 

■K0«— ETIDKNCE— LvaXKUCTIOSB. 

LOa  an  Ubub  an  to  the  testamentarr  ca- 
paetty  of  decedent,  tbe  conrt  properly  refused 
an  ioistmctioD  that  unsoundDees  of  mind  in  law 
means  the  same  tbinx  as  iueacity.  and  Instead 
ga.ve  tbe  statntory  definltfon  of  ansonadnefls  of 
mind,  and  instructed  the  Jury  an  to  tlie  va- 
rious degrees  of  mental  disease,  and  as  to  what 
degree  of  mental  Infirmity  would  dlsQaalify  a 
person  from  making  a  will. 

2.  Where  the  iinae  Is  as  to  the  testamenta- 
nr  capadty  of  decedent,  an  histruction  that, 
Srhen  nnsonndness  of  mind  of  a  permnneut 
natare  has  been  established,  tbe  presumption 
is  that  that  state  of  nnsoundness  exists  or  con- 
tinues until  the  controrr  is  shown,"  is  not  open 
to  tbe  objection  tliat  it  assumes  tliat.  If  tbe 
evideDce  shows  nnsoundness  of  mind  at  ail  be- 
fore the  execution  of  the  will,  that  nnsoundneaa 
was  of  a  permanent  nature. 

3.  Eridence.  in  an  action  to  contest  tbe 
Talidity  of  a  will,  that  a  deceased  devisee  ad- 
mitted that  testatrix  was  not  of  sound  mind  is 
admisrible,  though  lus  administrator  is  not  a 
party;  his  widow  and  sole  beir  being  a  party, 
and  no  other  party  being  prejudiced  by  the 
admission. 

4.  And  also,  was  tbe  declaration  of  the 
devisee,  before  the  making  of  the  wilt,  that 
tsaUtriz  bad  "sot  to  mtkc  a  will."  and  he 


was  "going  to  have  all  the  property,  or  raise 

hell." 

6.  In  an  action  to  contest  the  Taltdlty  of  a 
will,  tbe  court  having  fully  instructed  as  to 
the  various  forma  and  cbaracteriaticB  of  an- 
soundness  of  mind*  there  was  no  Impropriety 
in  refusing  to  instruct  the  jury  as  to  Ulualous 
and  baUucinatlona  as  features  of  Insanity. 

Appeal  from  circuit  court,  Olbaon  conn- 
ty;  O.  M.  Welborn,  Judge. 

Action  by  Amanda  Lubringand  others 
aKolnst  Mulisea  Wallis  and  others  to  con- 
tent the  will  of  Catherine  Wallla.  From  a 
Judgment  for  plaintiffs, defendants  appeal. 
Affirmed. 

J.  B.  McCoIlough,J.  H.  Miller,  and  B.  A. 
Teager,  tor  appellnnte.  BuHkIrk  ft  Brady 
and  D.  B.  Komler,  lor  appellees. 

HOWABD,  J.  TbiB  was  an  action 
brought  by  appellees  to  contest  the  will  of 
Catherine  Wullle  on  the  grounds  ot  un- 
BoundnesH  of  mind  and  undue  influence. 
There  was  a  Keneral  denial,  nnd  the  Issue 
WHS  submitted  to  a  Jury,  who  returned  a 
special  verdict,  finding  for  appellees.  A 
motion  lor  a  new  trial  was  overruled, 
which  ruling  Is  asslRueil  as  error. 

The  questions  discussed  by  counsel 
relate  principally  tu  instructions  given, 
relnaed,  or  modified,  nnd  to  thu  admis- 
slon  uf  certain  evidence.  The  testi- 
mony as  to  unsoundness  of  mind  was 
all  by  nonexpert  witneeaea.  It  waa  con- 
flicting, but  ther*  was  evidence  to  sus- 
tain the  verdict.  A  number  of  witnesses 
Introduced  by  appellees,  after  having  tes- 
tlbed,  on  direct  examination,  that  Mie  tes- 
tatrix waa  of  unnound  mind,  teatified  un 
cross-examination  tliat  she  was  not  fn- 
snne  orcrasy.  Dr.  Ballard,  the  only  phy- 
alclan  who  testified,  after  statin;;  many 
facts  relating  to  his  attendance  upon  tbe 
testatrix  as  her  family  physician,  eald: 
"Id  my  opinion,  she  was  not  fully  sound 
In  mind  or  body  for  several  years  tiefore 
she  died.  **  On  cross-examination  he  said : 
"I  am  not  testllylng  as  an  expert,  and 
Idonot  eny  that  she  whs  Insane.  I  do  not 
think  Mra.  Wallta  was  insane  or  eraay. 
lam  not  hereaaanexpert.  Idonot  know 
what  term  tbe  medical  hooks  use.  leiip- 
pose  there  Is  a  difference  between  Insanity 
and  unsoundness  of  mind.  If  a  peison  la 
not  of  perfectly  sound  mind,  then  he  must 
be  of  unsound  mind,  and  yet  he  U  neither 
insane  nor  craxy.  That  is  my  opinion. 
Mra.  Wants  waa  not  insane,  but  she  waa 
not  perfectly  aonnd."  Other  witnesses, 
after  relating  facte  on  which  thpy  based 
their  opinions,  made  the  same  distinction 
between  unsoundness  of  mind  and  In- 
sanity. Nancy  Smith,  a  daashter,  one  of 
the  appellees,  said,  "Her  mind  was  un- 
sound," and  afterwards  added,  "I  did  not 
regard  mother  as  crasy  or  Insane."  Hes- 
ter A.  Pritchett  gave  rimllar  teattmony 
stating  many  facta  and  circumstances 
In  her  mother's  life  during  her  lant  years 
on  which  she  based  her  testimony,  show- 
ing absent-mindedness,  forgetful ncHS,  want 
ot  knowledge  of  her  ctilldreo  at  times,  and 
nnacconntable  actions  of  various  kindti. 
Amanda  Luhring  testlfled,  also,  to  various 
facta  npon  which  sbe  based  ber  opinion, 
and  said:  "In  my  opinion,  my  mother 
had  not  been  of  sound  mind  lor  five  years. 
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The  flret  change  I  noticed  waa  abont  1% 
years  after  father  died.  She  talked  eenn-. 
ble;  only  occasionally  would  drop  off  to 
some  other  eobject.  My  mntber  waa  not 
ernzy  or  losane.  I  mean  by  an  Inaane 
person  a  pei>son  who  Is  wild."  As  bearing 
on  ttils  and  other  like  evidence,  appellantti 
requested  the  court  to  Instruct  tlie  jury 
that  unsouDdneaa  uf  mind  in  la  w  means  the 
eame  thing  ae  Insanity.  This  Instruction 
the  court  refused*  but  of  its  own  motion 
gave.  Instead,  the  statutory  definition  of 
the  worda  "a  person  of  unauund  mind," 
and  otberwlae  very  fully  Instructed  the 
Jury  aa  to  various  degrees  of  mental  dts- 
eaae.and  as  to  what  condition  and  degree 
of  mental  Infirmity  would  disqualify  a  per^ 
eon  from  making  a  valid  will.  We  think 
this  was  correct.  It  was  the  course  loU 
lowed  by  the  trial  court  In  the  case  ol  Mc- 
Cammon  v.  Uuunlngliam,  108  Ind.  645,  9  N. 
ELBep.455,towhicb  appellants  reler.  The 
form  of  tbe  Instruction  requested  by  ap- 
pellants  was  objectionable,  and  calculated 
to  mislead  and  contuse  the  Jury.  The  wit- 
neiiaeSt  and  probably  the  Jnry  also,  enter- 
tained the  popular  notloo  that  crailness 
or  Insanity  implies  a  wild  and  uncontrolla- 
ble form  of  mental  derangement,  while  un- 
Doundnessof  mind  describes  a  milder  and 
more  placid  form  ot  the  disease.  The 
court  very  properly  avoided  contuslutE 
the  minds  ot  the  Jury  on  this  point,  and 
inetead  detailed  very  fully  tbe  various 
forma  of  disease  all  Included  under  tbe 
term  "ansoundneae  of  mind."  The  In* 
Btructlons  on  thle  point,  while  full  and 
complete,  were  at  the  same  time  such  as 
were  Intelligible  to  the  Jnry,  and  suitnble 
to  the  character  of  the  evidence  detailed 
before  them.  Names  are  not  of  so  much 
conHequence  as  things,  and  It  was  more 
Important  that  tbe  Jury  vbonld  uuiler- 
stand  the  rbaracter  and  degree  of  mental 
Infirmity  which  would  Incapacitate  a  per- 
son from  making  a  will  than  to  know 
whether  tbe  disease  should  becalled  "In- 
sanity,  "  "  unsoundness  of  mind, "  "  Imbecili- 
ty," or  by  some  other  name.  The  In- 
structions given  fully  covered  all  that  was 
requested  on  this  point. 

Appellanta  object  to  the  following  para- 
graph In  an  Instruction  given  by  the 
court:  "The  law  presumes  that  every 
person  Is  ol  sound  mind  until  the  con- 
trary 1h  proven;  yet,  when  nnsoandiicsa 
of  mind  of  a  permanent  nature  has 
been  established,  the  presumption  Is  that 
that  state  of  unsoundness  exlats  or  con- 
tinues until  the  contrary  la  shown."  Ap- 
pellanta think  that  thecourt  here  Hssames 
*'thiit,  if  the  evidence  flhows  unauundnesa 
of  mind  at  all  before  the  f^xecutlon  ot  the 
win,  that  unsoandneas  was  ol  a  perma- 
nent nature."  Appellants  are  mistaken. 
The  conrt  makra  no  assnmptlon  That 
IB  left  to  the  Jnry;  but.  If  the  Jury  find  that 
such  onsoundnefis  has  been  cstahllahed, 
they  are  Instructed  that  the  presamptluu 
of  the  law  Is  that  Ruch  unsoundneaa  con- 
tinues until  removed  by  proof.  Tbislacor- 
rect. 

Appellanta  claim  that  certain  evidence 

f:lren  by  tbe  witness  William  Blancet  waa 
mproperly  admitted.  This  witness  testi- 
fied, over  appellants*  objection,  that  Rob- 
ert Walils,  a  son  ol  testatrix,  and  to 


whom  abe  had  devleed  tbe  bulk  of  her 

property,  had  admitted  tu  him  In  conver- 
satlun  that  he  thought  his  mother  waa 
not  of  sound  mind,  and  was  Incompetent 
to  make  a  will.   Tlie  objection  made  to 
this  evidence  la  that,  Robert  Wallls  being 
one  of  the  devisees  of  the  will,  and  being 
dead,  and  bis  admlnlatrator  not  being  a 
party  to  the  action,  it  was  Immaterial 
whether  he  had  such  eoDversatlon  or  not; 
that  the  statements  ot  one  devisee  or  lega- 
tee made  out  of  court  are  not  competent 
to  be  proven  aa  admlBslons  to  Impeach  or 
eustuin  the  will.   It  la  true  that  Robert 
Wallls  la  dead,  and  hla  administrator  was 
not  a  partj-;  but  It  fully  appears  that  the 
appellant  Melissa  Wallis  la  his  widow  and 
his  sole  heir  at  law.  The  Jury  found  that 
the  Hole  heirs  of  the  testatrix  were  hercfall- 
dren.  tbe  appellees,  and  the  said  widow  of 
her  deceased  son,  Robert.   All  those  who 
had  any  interest  In  the  estate  of  tbe  testa- 
trix were  ptirtlea  totblsauit.   If  Robert 
were  living  and  made  a  party,  his  declara- 
tions against  lilslntereat  would  have  been 
competent.  They  are  equally  competent 
agaluet  his  sole  heir,  made  a  party  In  bis 
stead,  and  representing  alt  his  Interest. 
This  la  not  like  aeaae  where  Ibeadmlsaion 
of  such  declarations  would  Injuriously 
affect  the  interesta  ol  other  persona  inter- 
ested on  hla  side  under  the  will.  If  there 
were  other  defendants  wh(Me  interests 
would  be  prejudiced  by  the  admissions  ot 
one  of  tbe  defendants,  or  of  one  whoae 
privy  was  a  defendant,  then  the  caae  ol 
Hayes  v.  Burkam,  67  Ind.  859,  and  others 
relied  upon  by  appellanta,  might  be  in 
point.   In  the  cas«  before  ua  the  admis- 
sions of  Robr>rt  Wallis  are  substantially 
admisRionsof  the  appellant,  hla  sole  heir, 
UDd  Injuriously  affect  no  one  else.   A  sim- 
ilar objection  was  made  to  testimony  given 
by  the  witness  Cieorge  Oreen,  to  the  effect 
that  Itobert  Wallls,  some  time  before  tbe 
date  of  tbe  win,  had  aald;  "Mother's  got 
to  make  a  will  some  of  these  days.  She 
Is  not  going  to  live  very  long,  and  I  am 
going  to  have  all  the  propetty,  or  raise 
hell."  What  has  been  said  as  to  tbead- 
miaslon  of  teatimony  of  converaatloo  ot 
Robert  with  William  Blancet  appllea  also 
here.   Thisevidencetended  to  fibow  undue 
influence  on  tbe  part  of  Robert.— a  main 
issue  In  the  ease.    1  Greenl.  Ev.  S  108;  1 
Tayl.  Ev.  (7th  Ed.)  §  588;  ^Vhart.  Ev. 
§9  262,  2i:3.    The  evidence  was  compe- 
tent to  go  to  the  Jury  for  what  It  was 
worth.  Objection  was  made  to  the  ad- 
mlHslon  ot  evidence  by  Henry  Luhring,  the 
husband  ot  one  of  the  appellRea.   The  con- 
tention Is  somewhat  obacure,  and  wholly 
nntenable.    Because  Robert  Wailislddead, 
and  because  the  setting  aside  ol  hie  moth- 
er's will  would  diminish  bis  estate.  It  Is  In- 
sisted that  tbe  testimtmyla  prohibited  by 
sections  498,  m,  and  501,  Rev.  St.  1S81.  In 
Lamb  V.  Lumb,  105  ind.  4.'>G,  5  N.  E.  Rep. 
171,  this  question  was  fully  considered, 
and  It  was  held  that  the  statutes  referred 
to  do  not  prohibit  iiartles  from  teetltylng 
In  such  a  case  qh  this,  and  on  such  a  sub- 
ject as  the  mental  capacity  of  a  testator, 
and  also  thathelrsarenot  prohibited  from 
testifying,  in  a  salt  to  set  aside  a  will,  as 
to  the  mental  capacity  of  tbe  testator, 
I  even  though  tbe  executor  were  a  party. 


Digitized  by  Google 


Ind.) 


AXW  YOBK,  a  A  ST.  L.  B.  00.  «.  FSBDSEUT. 


Sue,  also,  Staser  T.Hogsn.lSOInd.  909^214; 
n  N.  E.  Rep.  911,  and  22  N.  E.Rep.»»0; 
and  BnrkhartT.  Oladl8b,128  lnd.M5.34 
N.  E.  Rep.  118.  It  mnj  also  be  noted 
that,  by  tbeameodioeDts  of  lR88to  tbeae 
wctloDS.  (Elliott,  Sopp.  S  19,)  the  etatntee 
are  broadeDed,  aod  the  dlftcretlon  ot  the 
court  enlarged,  as  to  the  admlBRton  uf  saeh 
evidence.  We  do  nut  think  there  was  any 
abase  of  dlmretlon  in  thla  case. 

Appellants  complain  that  the  court 
sbODld  not  have  refuned  to  Instruct  the 
Jonr  as  to  lllaBlonB  and  ballaetnatlons  as 
features  o(  Insanity.  The  conrtof  Its  own 
motion,  and  on  request  of  appellants  and 
appellees,  having  very  faily  Instmcted  the 
]ary  as  to  the  varlons  furms  and  char- 
acteristics of  onaonndDesa  of  mind,  and 
having  applied  sneb  Inatmetlons  to  the 
case  before  the  conrt  and  to  the  evidence, 
we  think  there  was  no  Impropriety  In  re- 
fusing to  extend  thene  Instructlona,  even 
though  the  Instructions  asked  might  be 
correct  as  abstract  statements  of  law. 
The  subject  was  c^ready  fully  covered. 

Appellants  finally  ask  us  to  review  the 
evidence,  Insisting  that  It  Is  not  euflacleut 
to  sustain  the  verdict  opon  the  Issue  of 
undue  inflnenee,  and  even  contending  that 
there  was  no  evidence  of  that  character. 
Appellants  are  certainly  mistaken  in  this 
roQtention.  We  hare  looked  tbruugb  ttie 
evidence  carefully,  and  find  much  which 
the  Jary  might  reasonably  hold  to  be  suBI- 
clent  on  botb  the  Issue  ot  unsoundness  ot 
mind  and  ol  undue  Inflnenee.  It  Is  true 
that  there  was  much  evidence  In  conflict 
witb  tbls.bnt  It  was  for  the  ]ury  to  weigh 
the  evidence,  and  to  deride  the  usues. 

The  Judgment  la  affirmed. 
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HUTBR  AND  SBKViJTT  —  IMJITBT  TO  £MPLOn  — 

Pboxihatb  Cadsb— Conoukrino  NsoLieaNCB. 
L  In  an  action  against  a  railroad  company 
for  personal  iojaries,  it  appeared  that  an  en- 
^neer  tn  charge  of  locomotive  No.  172  was  or- 
dered to  side  track  at  a  station  at  night,  and 
wait  until  locomotiTe  No.  167,  In  charge  of 
plaintiff,  had  passed:  that  on  reaching  the  sta- 
tion, and  waitiog  a  few  minates,  No.  172  start- 
ed ahead,  and,  on  se^nx  No.  167  oomlng, 
stopped;  that  the  headlight  of  No.  172  was 
defectlTe,  and  could  not  be  used,  but  that  band 
lights  which  were  for  nse  In  ease  of  emergency, 
and  which  would  throw  a  light  for  five  miles, 
were  on  Ixttrd,  but  were  not  used;  that  plain- 
tiff did  not  see  No.  172  in  time  to  stop  hia  en- 
gine, and  ran  into  It,  and  was  injured.  BOd, 
that  the  negligence  of  ib»  engineer  in  charge 
of  No.  172  wee  the  proximate  canse  of  the  ac- 
cident, and  npt  the  failure  of  the  company  to 
IwoTide  a  proper  headlight. 

2.  Though  the  assumption  of  the  OMiligence 
of  a  fellow  servant  does  not  include  ma  negli- 
gence when  It  concurs  with  the  negligence  of 
the  master  tn  producing  the  injurr,  defendant 
was  not  liable,  since  his  negligence  was  not  a 
concurrinr  immediate  cause  of  the  Injury,  and 
he  wes  Ignonuit  of  the  engiiiear's  Incompe- 
toney. 

Appeal  from  circuit  court,  Wells  couuty : 
J.S.Oalley.  Judge. 

Action  by  Julian  Perlgeny  against  the 
New  Tork.  Chicago  ft  St.  Louis  Ballroad 

^Rehaarlng  dwUsd,  >7  H.'  B.  m, 


Company  for  personal  injuries.  Judg- 
ment lor  plalnldfl,  and  defendant  appeals. 
Reversed. 

Bell  ft  Morris,  for  appellant.  L.  IC. 
NInde,  fur  appellee. 

BACKNKT,  J.  The  appellee  sued  for 
damages  for  Injuries  sustained  In  n  colli- 
Sinn  of  twoenfi^nes  upon  the  appellant's 
railway.  He  secured  a  verdict  for  912,000* 
the  Jury  returning,  with  the  general  ver- 
dict, answers  to  special  Interrogatories 
propounded  by  each  party.  The  com- 
l^aint  alleged  that  the  appellee  and  one 
Wilson  were,  respectively,  dreman  and 
engineer  for  appellant,  and  lu  charge  of 
engine  No.  167.  drawing  a  caboose  west 
out  ot  Ft.  Wayne^  with  Inaimcclons  to 
ran  at  the  rate  of  40  miles  per  hour  tu 
Argos,  where  they  should  meet  and  pass 
train  No.  41,  drawn  by  engine  No.  172,  in 
charge  ot  Ferris,  as  engineer;  that  said 
Ferris  was  east  bound  from  Chicago, 
with  orders  to  run  to  Argos,  and  lay  op 
for  No.  107;  that  the  headlight  of  No.  172 
was  entirely  useless,  by  reason  of  certain 
defects,  and  that  said  Ferris  was  a  reck- 
less, dangerous,  and  unskilled  engineer, 
both  of  wbich  facts  were  w«ll  known  to 
the  appellant,— the  satd  derect  for  six 
weeks,  and  the  character  of  the  engineer 
from  the  time  of  hts  employment,— and 
wblcb  facts  were  unknown  to  the  appel- 
lee. There  are  allegations  as  to  the  fail- 
ure of  the  appellant  to  maintain  a  re^s- 
try  of  the  arrival  and  departure  ot  trains 
at  Argos,  but  appellee*8  counsel,  in  tbelr 
brief,  expressly  deny  any  Independent 
cause  of  negligence  by  reason  of  such  fall- 
ore,  and  we  doubt  the  sufficiency  of  sucb 
allegations  to  have  constituted  a  cause, 
proximate  or  remote,  for  the  lojunr.  Jt 
Is  further  alleged  tbat  Ferris  ran  No.  ITS 
with  his  train  to  Argos,  where  be  n* 
mained  for  some  time,  and  being  in- 
formed by  some  one,  and  believing  it  true, 
that  No.  167  had  passed  Argos,  be  pur- 
sued his  Journey;  that  It  was  night,  and 
said  headlight  furnished  no  light;  that, 
when  he  bad  gone  from  Argos  abons 
two  miles,  he  saw  No.  167  approaching, 
and  stopped  his  train;  that,  because  of 
the  absence  of  said  beadlight,  the  appellee 
and  the  engineer  on  No.  167  could  not  see 
No.  172  In  time  to  stop  their  engine  and 
avoid  a  collision;  and  that.  In  tbe  colli- 
sion whlcb  followed,  appellee'a  injurls*' 
were  sustained. 

Tbe  record  contains  numerous  qnas- 
tlons  which  have  been  presented  by  coun- 
sel for  tbe  parties  with  marked  ability, 
but  the  primal  point  of  euntentlon  arlHCs 
upon  the  existence  or  nonexistence  of  the 
established  negligence  of  tbe  appellant  as 
the  proximate  cause  ot  the  Injury.  Tbe 
established  negligence  of  tbe  appellant  1« 
in  requiring  Its  engineer  Ferris  to  operato 
engine  No.  172  with  a  defective  headlight. 
Thin  fact  Is  found  specially  by  tbe  Jury 
with  other  facts,  some  of  which  are  ab 
foUuws:  Said  Ferris  had  special  orders 
to  stop  at  Argos,  and  remain  until  No. 
167  passed.  He  did  stop  at  Argos,  but.  In 
violation  ot  bis  special  order,  pressed  on 
in  his  Journey  witb  the  detfectlTe  engine. 
After  leaTlng  Argos  two  and  three  quaiw 
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tnrn  mlleH,  and  having  obatirved  the  ap- 
proach of  No.  187.  he  stopped  hla  eoKliie 
wbeu  one  and  a  qnarter  miles  dlataat 
from  No.  167.  There  were  upon  the  front 
of  No.  172  two  green  lights,  baming 
brightly,  and  on  board  were  haad  lamps, 
to  be  placed  In  the  headlight  when  It 
failed  for  any  reason,  which,  when  placed 
in  the  headlight,  could  be  aeeu  fur  the  dl»- 
tance  of  five  miles,  bnt  on  this  occasion 
were  not  so  placed.  From  Argos  east- 
ward the  track  was  straight  and  free 
from  obstractlon.  with  a  decline  In  the 
grade,  tor  four  miles.  That  No.  1S7  came 
on  at  the  rate  of  80  miles  an  honr.  Her 
engineer  and  fireman  having  looked,  bnt 
falling  to  observe  No.  172,  the  crash  came. 
Tbere  are  flndlngd  as  to  how  far  the  green 
lights  eontd  be  seen,  and  there  are  qaee* 
tlons  as  to  whether  the  findings  In  that 
respect  are  supported  by  the  evidence,  but 
tbeygo  only  to  the  qoeetlon  of  contribu- 
tory negligence,  and  are  nnnecciiaary  to 
onr  decision.  It  Is  also  found  that  Ferris 
was  not  a  competent  and  careful  en- 
gineer, but  it  Is  further  found  that  of  this 
fact  the  company  had  no  knowledge  prior 
to  the  collision,  and  It  is  fonnd  by  the 
Jury,  as  further  stated  In  the  answers  to 
special  Interrogatories,  that  "such  defective 
headlight"  was  **  the  proximate  cause  of 
said  collision  and  the  plaintiff's  Injury." 
Without  stopping  to  analyse  this  finding, 
and  to  decide  whether  It  is  one  within  the 
province  ul  thojrry  to  make,  we  find  that 
the  enncloslon  stated  is  not  supported  by 
any  evidence. 

It  Is  urged  by  the  appellant,  and  conced- 
ed by  the  appellee,  that  Ferrln  nnd  the 
appellee  were  fellow  servontfi.andif,  there- 
fore, the  injnry  was  the  result  of  the  neg- 
ligence of  Ferris,  the  appellee  shoald  not 
recover.  The  appellant  concedes  its  own 
□egllgence,  in  the  use  of  the  defective  head- 
light, but  insists  that  this  defect  was  not 
the  proximate  cause  of  the  lujary;  while 
the  appellee  insists  that  this  was  the 
proximate  cause,  and,  If  not  the  Immedi- 
ate cause,  it  was  concarrent  In  cause  with 
the  negligence  of  Ferris,  and  that,  there- 
fore, the  compau.v  may  not  excuse  Its 
participancy  In  the  wrong  by  asserting 
that  It  had  a  joint  wrongdoer.  Was  the 
act  of  the  appellant  the  proximate  cause 
of  appellee's  injury?  In  Wharton  on  Neg- 
ligence (section  73}  Is  this  quotation  from 
Lord  Bacon:  **It  were  Infinite  for  the 
law  to  consider  the  causes  of  causeti  and 
their  Impulsions  one  of  another.  There- 
fore It  eontenteth  Itself  with  the  immedi- 
ate cause,  and  Judgeth  of  acts  by  that, 
without  looking  lor  any  further  degree." 
Judge  Cooley,  in  Lewis  v.  Railway  Co.,  54 
Mich.  55, 19  N.  W.  Rep.  744,  says:  "  \b  be- 
tween the  causes  which  precede  the  proxi- 
mate cause,  the  law  cannot  select  one, 
rather  than  any  other,  as  that  to  which 
the  final  consequence  shall  be  attributed, 
and  It  stops  at  tbe  proximate  cause,  be. 
cause  to  go  beck  of  it  would  be  to  enter 
upon  an  Investigation  which  would  be 
both  endless  and  nseless."  It  Is  too  well 
settled  t<i  multiply  citations  uf  authority 
to  the  point  that  It  is  the  Immediate,  and 
not  the  remote,  cause  of  Injury  that  cre- 
ates the  liability ;  but,  as  thera  is  no  rule 
by  which  every  case  can  be  tested  and 


known,  Co  determine  distinctly  its  class  in 
tbe  order  of  causation,  we  find  the  difficul- 
ty Id  distingnlBhlng  between  the  Imme- 
diate and  tbe  mediate,  or  the  remote, 
canse  of  the  Injury.  Cases  may  Illustrate, 
but  definitions  are  not  sufficiently  explicit 
for  practical  application.  In  this  case  the 
act  of  the  appellant  was  In  directing  an 
engineer  to  side  track  at  a  way  station 
an  engine  known  by  It  to  be  detecilvely 
lighted,  and  to  tbere  detain  such  engine 
until  appellee's  engine  had  passed.  The 
use  of  tbe  engine  at  the  particular  time 
and  under  the  particular  circumstances 
Is  inseparable  from  its  condition  In  deter- 
mining the  negligence  of  the  appellant. 
As  we  have  said.  It  wasfound  by  tbe  Jnry, 
and  Is  conceded  by  tbe  appellant,  that  ft 
was  negligence  to  place  tbe  defectively 
lighted  engine  upon  the  main  track,  in  the 
darkness  of  the  night,  without  the  use  of 
the  hand  lamps;  but  it  must  be  remem- 
bered that  to  have  so  placed  it  was  In  vio- 
lation of  the  orders  of  the  appellant.  So 
placing  the  engine  was  the  Immediate 
cause  of  (he  collision.  That  was  the  neg- 
ligence of  Ferris.  The  absence  of  light  ac- 
counts for  the  appellee's  inability  to 
avoid  the  collision;  not  the  absence  (if  a 
particular  light— the  headlight — any  more 
than  tbe  absence  of  tbe  hand  lamp  In  the 
headllKht,  which  was  found  sufficient  to 
be  seen  five  miles  distant.  The  absence  ol 
tbe  hand  lamp  was  due  to  the  carelessness 
only  of  Ferris,  and  not  to  the  appellant. 
It  Is  true,  as  appellee  argues,  that  if  the 
headlight  had  not  lieen  detective,  but  had 
been  In  good  order,  and  bnrnlng  brightly, 
the  collision  would  not  bare  happened. 
It  is  equally  true  that.  If  No.  172  had  not 
been  on  tbe  trip,  tbe  collision  would  not 
have  occurred.  Judge  Kay,  In  his  recent 
work.  "  Negligence  of  Imposed  Duties  to 
Passengers,"  says:  "Where  the  concur- 
ring cause  is  the  independent  wrongful  act 
of  a  responsible  person,  such  act  arrests 
causation,  being  r^arded  as  thf*  proxi- 
mate cause  of  the  Injury;  the  original  neg- 
ligence being  considered  merely  as  its  re- 
mote cause.  As  In  tbe  law  It  is  the  proxi- 
mate, and  not  the  remote,  cause  wbicb  la 
regarded,  he  who  Is  lenilty  of  the  original 
negligence  Is  not  chargeable,  but  redress 
must  he  sought  from  him  who  directly 
caused  the  Injury."  Again,  he  states  that 
"in  civil  cases  a  defendant  Is  not  responsi- 
ble for  resiiltH,  except  such  as  are  natural, 
proximate,  and  direct.  It  such  conse- 
quences are  caused  by  tbe  acts  of  others, 
so  operating  on  his  act  as  to  produce  the 
injurious  consequences,  then  he  is  not  lia- 
ble." These  statements  of  the  rule  are  for. 
tiQed  by  many  authorities,  as  may  be  seen 
by  reference  to  that  work,  (pages  669,  670.) 
In  Ruitruad  Co.  v.  Kellogg,  94  D.  S. 
469,  Mr.  Justice  Strong  states  the  rule  in 
this  manner:  "The  questirm  always  is, 
was  there  an  unbroken  connection  be- 
tween the  wrongful  act  and  the  injury.— a 
continuous  operation?  Did  tbe  facts  con- 
stitute a  continuous  succession  of  events, 
so  linked  together  aa  to  make  a  natural 
whole,  or  was  there  some  new  and  inde- 
pendent cause  Intervening  between  tbe 
wrong  and  the  Injury  ?  •  •  •  It  is  gen- 
erally held  that,  in  order  to  warrant  a 
finding    of   negligence,  or    an   act  not 
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amrrantlng  to  a  waoton  wrong  la  tbe 
proximate  canae  of  tbe  Injury,  It  mast  ap- 
pear that  the  fnjary  was  tbe  natural  and 
probable  conaeqaeDoe  of  the  neKllffence  or 
wrongfol  act,  and  that  It  ought  to  have 
been  foreseen  In  tbe  light  of  the  attending 
clrenmatances."  He  states  further:  "  We 
do  not  say  that  even  tbe  natural  and 
probable  cotmequeacee  of  a  wrongfol  act 
or  omieaion  are  tn  all  cases  to  be  chargea- 
ble to  tbe  mlsfeBBanee  or  nonfeaeance. 
They  are  not  where  there  Is  a  sufficient 
and  Independent  cause  operating  between 
the  wrong  and  the  Injury.  In  such  a  case 
tbe  resort  of  the  sufferer  must  be  to  the 
originator  of  the  Intermediate  cause. 
But  when  there  1b  no  IntermedlateefBclent 
cause,  the  original  wrong  must  beconerld- 
ered  as  reaching  to  the  effect,  and  proxi- 
mate to  it.  The  Inqnlrymaattherelore  al- 
ways be  whether  there  was  any  Interme- 
diate eautie  dlsconaected  from  the  primary 
fault,  and  self -opera ting,  which  produced 
tbe  injury."  The  rules  quoted  are  so  tolly 
recognlxed  In  tbe  cases  In  tbla  state  as  to 
reqpire  no  farther  comment.  Alexander 
T.  Town  of  New  Castle,  115  Ind.  61, 17  N. 
E.  Bep.  200;  Ballroad  Co.  v.  Back.  96  Ind. 
S47:  Blllroan  v.  Ballroad  Co.,  76  Ind.  166. 
and  the  cases  collected  in  these  decisions. 

In  determining  wbetber,  in  this  case, 
there  was  an  Intervening,  reapoiislblecause 
for  the  Injury,  between  the  omitted  duty 
of  tbe  appellant  and  tbe  Injury  to  the  ap. 
pellee,  we  raacb  tbe  conclnaton  that  appel* 
lant'fl  wrong  was  or  was  not  the  proxi- 
mate canse  of  the  Injury.  In  Scheffnr  v. 
Railroad  Co.,  105  U.S.  249,lt  was  held  that 
the  death  by  suicide  of  one  from  a  disor- 
dered mind,  occasioned  by  an  injury  sns- 
tained  in  a  collision  of  railway  trains,  was 
not  the  proximate  resolt  of  the  negligence 
canslng  the  collision.  His  added  act  of 
fwlf-deetmetlon  was  a  new  and  Independ- 
ent canse.  In  Carter  v.  Towne,  98  Mass. 
fi67,e  druggibt  Bo]d,careIeBsly,two  pounds 
of  gunpowder  to  a  minor  of  eight  years, 
which  powder  the  child  exploded,  and  was 
thereby  injured.   It  appeared  that,  when 

Surchaaed,  the  powder  was  taken  home 
y  tbe  child,  and  kept  In  the  house  for  a 
week,  when  the  boy's  mother  gave  It  to 
him,  and  permitted  him  to  explode  It.  It 
was  there  held  that,  though  the  druggist 
was  negligent  in  selling  the  powder  to  a 
child  of  snch  tender  years,  yet  tbe  negli- 
gence of  tbe  mother  Interposed  between 
tbe  aale  and  the  Injury,  and  ent  off  the 
line  of  eanaatlon  from  the  druggist's  neg- 
ligence.  One  discharged  from  service  be- 
fore the  end  of  Ma  term,  becaose  of  the 
slanderous  utterances  of  another  against 
blm,  cannot  recover  from  the  slanderer  for 
the  loss  of  employment.  Thongh  tbe  re* 
luote  and  Indirect  cause  of  his  loss,  the 
master's  act  was  the  proximate  canse  of 
it.  VlearBv.Wlloocka,8Ea8t,l.  laaelllng 
dlaoaaed  sheep  to  a  butcber,  a  farmer 
fraodnleotly  represented  them  as  sound, 
and,  by  teaeon  of  their  unsound  and  dls> 
eased  condition,  the  botcher  lost  the  trade 
of  his  caetomers,  and  sought  damages  for 
each  loss  from  tbe  farmer.  It  waa  held 
that  the  fraad  waa  but  tbe  remote  cause 
of  tbe  loss,and  tbe  Independent  Intermedi- 
ate act  of  the  enstomerB  the  proximate 
cause.  Crain  r.  Fetrle,  ft  Hill,  (N.  T.)  528. 


Bccanae  ol  a  defect  In  a  highway,  a  traveler 
went  into  ao  adjoining  field,  where  be  re- 
ceived Injaries.  In  a  suit  for  tbe  Injuries 
aa  the  result  of  the  defect  la  the  highway. 
It  was  held  that  Buch  defect  was  the  re- 
mote, and  no^  the  proximate,  caose.  Tla- 
dale  V.  Norton,  8  Mete.  (Mass.)  388.  In 
Anthony  v.  Slaid,  II  Mete.  (Mass.)  290.  tbe 
plaintiff,  obligated  by  contract  to  snpport 
in  elcknesa  and  In  health  the  paupers  of 
a  town,  brought  snltngainst  one  who  had 
beaten  one  of  such  paopers,  whereby  addi- 
tional service  and  Increased  expense  was 
occasioned  to  the  plaintiff.  It  was  held 
tbat  no  recovery  could  be  had.  Of  the 
Hame  class  of  eases  are  Silver  v.  Fraxler. 
3  Allen,  882;  Buacb  t.  Railway  Co..  44 
Iowa,  403:  ABBoclatlon  v.  Dubuque,  80 
Iowa,  176;  and  Lewis  v.  Railroad  Co.,  su- 
pra. In  tbe  last  case  are  cited,  by  Judge 
Cooley,  Daniels  v.  Ballandoe,  23  Ohio  St. 
632,  and  McClary  v.  Railroad  Co.,  3  Neb. 
44,  with  this  statement:  "In  each  of  these 
cases  tbe  negligence  of  the  defendant  left 
the  property  of  the  plaintiff  where,  by  the 
act  of  Ood,— In  the  one  case  by  flood,  and 
in  the  other  a  tornado,— It  was  lost  or  in- 
jured, and  In  each  the  act  of  Aod,  and  not 
the  negligence,  was  held  to  be  the  proxi- 
mate cause  ol  the  Injury."  Our  own  ease 
of  Alexander  V.  Town  of  New  Castle,  su- 
pra, held  that  leaving  negligently  an  un- 
protected excavation  near  a  public  walk, 
and  into  which  a  prisoner  In  custody 
hurled  tbe  oflBcer,  famtabed  no  cnaae  of  ac- 
tion against  the  town.  Tbe  negligence  of 
the  town  made  the  act  possible,  not  the 
act  of  the  prisoner  was  the  immediate 
canse  of  the  Injury  auRtalned.  So.  In  the 
case  before  us,  the  negllgeace  of  tbe  appel- 
lant made  It  possible  for  Ferris  to  set  the 
dangeroas  obstFoetlon  upon  the  railway, 
but  It  waa  bla  act  in  placing  It  there.  In 
violation  of  expressed  Instructions,  that 
caused  tbe  injury.  It  was  nut  negligence 
for  the  appellant  to  have  left  Its  engine 
standing  in  its  yards,  In  a  proper  place,  for 
repairs,  nor  was  it  negligence  to  have  left 
It  upoo  a  elding  at  Argos,  until  No.  167 
bad  arrived  and  passed.  So  ataudinglt 
was  harmless.  That  it  would  have  been 
moved  out  opon  the  main  track  in  thefaee 
of  an  approaching  train,  In  violation  of 
the  direct  orders  of  the  company,  could 
not  have  been  reasonably  anticipated  by 
the  appellant.  No  reasonable  prudence 
and  foresight  could  have  determined  opon 
ancb  a  result  without  a  knowledge  of  tbe 
reckleaBneasand  Ignorance  of  the  engineer, 
—a  fact  here  found  tobavebeen  unknown. 
Suppoae  this  anlt  were  against  Ferris  for 
tbe  damages  rraulting  to  appellant's  en- 
glnas,  or  by  the  appellee  for  his  injuries; 
conld  he  assert  with  reason  that  bis  negli- 
gence was  not  the  proximate  cause  of  the 
collision?  Suppose  (he  conduct  of  Ferris, 
in  promoting  the  coUlaion,  to  bave  been 
wanton  or  willful ;  conld  it  be  Mid  tbat 
tbe  prior  negligence  of  the  company  waa 
tbe  proximate  cause  of  tbe  eolUalon? 
We  believe  not.  The  movement  of  the 
train  under  the  mnnageuientof  Ferris  waa 
the  Independent  wrongful  act  of  a  re- 
sponsible person.  Such  act  of  Ferris  was 
not  induced  by  tbe  act  of  the  appellant, 
nor  did  the  act  of  Ferrla  ao  operate  on  the 
act  of  tiie  appellant  aa  tocaoae  appellant*! 
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act  to  pifodoee  the  Injury.  Tf  It  had  ho 
operated,  according  to  tbe  authority  we 
have  cited,  reBponalblHty  wuald  not  at- 
tach to  tlie  appellaot's  act.  The  abeence 
of  the  headlight  was  not  tbe  cause  of  the 
lajnry.  Such  absence  was  but  an  Incident 
to  tbe  appellee's  failure  to  avert  the  colli- 
sion. IKe  cannot  escape  the  conelnslon 
that  the  wrongful  act  of  Ferris  was  the 
Immediate  cause  of  tbe  Injury. 

ReKarding:  the  appellee  and  the  engineer 
Ferris  as  fellow  servants,  as  It  Is  agreed 
we  unst,  can  we  hold  tbe  appellant  re- 
spunslble  for  tbe  wrongful  net  of  Ferris? 
The  appellee  contends,  as  we  bare  shown, 
that  tbe  assnmptlun  of  the  negligence  of  a 
f61Iow  serrant  does  not  Include  his  negll- 
gence  where  It  eoncnrs  with  the  negligence 
ot  the  master  Inprodnclng  Injury.  We  are 
advised  of  the  rule  so  asserted,  and  do  not 
desire  to  Infringe  upon  that  rule,  as  we 
have  held  In  Rogers  v.  tieyden,  127  Ind.  60, 
26  N.  E.  Rep.  210.  The  only  question  we 
entertain  Is  as  to  tbe  appllcatloa  of  the 
rule.  Where  tbe  defect  -In  the  machinery, 
or  tbe  want  of  skill  of  a  fellow  servant,  or 
the  nnsafety  of  the  place  where  occupied, 
are  within  the  knowledge  of  the  master, 
are  not  known  to  the  servant,  and  are  the 
Immediate  cause,  or  one  ot  the  concurring 
Immediate  causes,  of  the  injury,  there  is 
not,  and  ought  not  to  be,  any  doubt  ot  tbe 
application  of  tbe  rule  that  the  master 
may  not  hide  his  liability  behind  the  con- 
curring  act  of  bis  employe.  In  addition  to 
tbe  cases  cited  in  Rogers  v.  Leyden, supra, 
we  cite  the  authorities  of  the  appellee:  2 
Thomp.  Neg.  »8l;  Cayier  v.  Taylor,  10 
Uray.  274;  Wbart.  Neg.  SS8.7SS;  1  Shear. 
&  R.  Neg.  S9  25-28;  Uawkesworth  r. 
Thompsitu,  98  Mass.  77;  Pbelps  v.  Watt, 
30  N.  Y.  78;  Ptan  v.  Wimamsun,  63  III.  16. 

We  have  found  that  the  act  of  tbe  appel- 
lant WHS  not  a  proximate  cause  of  the  In- 
Jury;  that  the  act  ot  Ferris  was  tbe  Im- 
mediate cause  of  tbe  Injury;  and  It  fol- 
lows that  tbe  two  acts  were  not  concur- 
rent In  causing  tbe  Injury.  We  doubt  If  a 
case  can  be  found  where  an  act  of  tbe 
master,  though  negligent,  bat  not  causing 
Injury,  or  concurring  as  a  cause  of  Injury, 
is  coupled  with  a  wrongful  act  ot  a  serv- 
ant, and  made  the  basis  of  recovery  tur 
such  Injury.  Tbe  case  of  Panlmlerv.  Rail- 
road Co., 34  N.  J.  Law,  151,  cited  liy  appel- 
lant, and  in  Rogers  v.  Leyden,  supra,  as 
the  principal  authority,  presented  this  dis- 
tinction from  the  case  before  as:  There 
was  a  latent  detect  In  tbe  roadbed,  of 
wblch  tbe  company  and  the  plaintiff's  fel- 
low servants  had  knowledge.  The  com- 
pany owed  to  tbe  servant  the  dnty  ot  dls- 
cloping  that  knowledge,  and  In  this  duty 
failed  when  tbe  fellow  servant  drove  the 
engine  tu)on  the  latent  danger,  and  caused 
pla1utltr*8  injury.  The  defect  was  tbe  Im- 
mediate cause  of  Injury.  We  have  in  our 
own  state  many  cases  holding  a  liability 
where  tbe  master  knows  uf  the  lark  of 
skill  of  a  fellow  servant,  and  the  plalnttn 
has  no  such  knowledge,  and  from  which 
lack  uf  skill  injury  results.  There,  how- 
ever, the  lack  of  skill  is  the  direct  cause  ot 
Injury.  It  tbe  rale  were  otherwise,  the 
duty  to  employ  aottable  servants  and  ma- 
ehlnnry  would  be  defeated.  It  the  rule 
contended  for  by  appellee  should  prevail. 


the  master  wo'ald  become  anlnanrerol  tbe 
safety  ot  hisservantagalnst  the  negligence 
ot  a  fellow  servant,  huwever  gross,  if  tbe 
negligence  ot  tbe  master,  however  slight, 
and  however  remote  from  tbe  cause  ot  In- 
jury, could  be  discovered  to  have  offeretl 
an  opportunity  for  tbe  negligence  of  such 
fellow  fiervant.  We  conclude  that  the 
answers  to  InterroKatorles  are  in  Irrecon- 
cilable conflict  with  the  general  verdict, 
and  that  the  motion  ot  tbe  appellant  tor 
Jndfjment  non  obstante  veredicto  should 
have  been  sustained.  The  Judgment  of  the 
lower  court  is  reversed,  with  dlrectinDS  to 
auataln  said  motion. 


(7  Ind.  App.  84) 
DEBS  r.  DALTON  et  al. 
(Appellate  Court  of  Indiana.    May  27,  1893.) 

6ARm8HJfB!lT~l>tmES  OV  GabHISHEB -J  UDGMBHT 

BT  DBfi.uLT— What  Comstitoibs— Ehtrt— Ta- 

LIDITT— RBHBDIBB  —  UOTIOIT  VOB  SSW  TbIAL — 

Bbbvicb  or  FROCB88  —  AcTiOKs  A0UN8T  Poa- 

BIOH  CSORP0Bl.TIO!r— 7ByOB. 

1.  In  the  abaeoce  of  jarladicUon  In  gar- 
nishment, both  of  the  Bub/ect-matter  and  the 
person  of  the  principal  debtOT,  a  Judgment 
a^UBt  the  garnishee,  and  payment  thereof, 
will  afford  him  no  protection, 

2.  Under  Rev.  St.  1S£L,  5  316.  serrice  of 
BommonB  on  the  agent  of  a  foreign  corporation 
Is  sufficient,  where  there  Is  no  caiet  oific^  in 
the  county. 

a  Under  Bev.  St.  1881,  i  309,  which  pr»- 
vides  that  actions  against  corporations  liavinip 
an  office  or  agency  in  any  connt?  for  the  trans- 
action of  business,  if  bqui  action  grows  ont  of, 
or  is  connected  wltti,  the  bosineas  of  such  office, 
may  be  brought  in  the  county  where  the  office 
or  agency  Is  located,  attachment  against  a  for- 
eign corporation  wiu  He  In  any  county  whera 
such  corporation  has  an  agency  connected  with 
ita  bnsinras. 

4.  A  mere  redtiU  of  the  service  of  sum- 
monB  in  an  entiT  of  Judgment  by  deftinlt  Is  not 
sufficient,  but  the  summons  Itself  must  be  set 
out 

6.  Jurisdiction  of  the  conrt  over  the  sub- 
ject-matter of  an  action  is  not  waived  by  fail- 
ure to  demur  or  answer,  but  may  be  raised  by 
motion  In  arrest  of  judgment  in  the  trial  court, 
or  by  asdgnment  of  error  on  appeal. 

6.  Where,  after  a  garnishee  In  attachment 
is  defonlted,  judgment  against  him  is  deferred 
until  certain  teatimony  is  taken,  tbe  judgment 
is  nevertheless  one  by  default. 

7.  Where,  In  attachment,  judgment  is  taken 
by  defaolt,  both  against  the  principat  debtor 
and  a  gamlBhee,  their  remedy  »  by  motion  to 
set  aside  the  defanit,  or  in  arrest  m  judgmmt, 
and  not  by  moticm  tat  a  new  trial. 

On  rehearing. 

For  former  report,  see  82  N.  K.  Rep.  570. 

BGINHABD,  J.  Tbls  action  was  Insti- 
tuted by  tbe  appellee,  Mary  Dalton, 
agalnat  the  Brotherhood  ot  Locomotive 
Firemen  of  North  America  aa  principal 
defendant,  on  a  Judgment  obtainetl  by 
said  appellf-e  against  said  corportttioo. 
Tbe  appellant.  Debs,  by  proper  proceed- 
ings in  nttacliraent,  was  made  a  gar- 
niahee  defendant  In  the  action.  J ndgment 
was  taken  by  detault,  both  against  tbe 

Erlncipal  and  tbe  garnishee  defendants, 
nt  at  a  subsequent  term  of  tbe  court; 
and  before  forma]  Judgment  waa  entered 
against  tbe  appellant,  he  and  other 
gamlsheea  were  summoned  to  appear  as 
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wltaessea,  and  were  examined  with  rerer- 
ence  to  the  question  of  money  In  the 
hands  ol  said  appellant  beluneing  to  said 
corporation.  It  was  found  and  adjudged 
that  appellant  had  In  hie  hands,  helong- 
ing  to  said  corporation,  funds  aafflcicnt 
to  pay  the  judgment  against  the  principal 
defendant,  and  be  was  ordered  to  pay  the 
aami*  on  said  Judgnient.  No  motion  to 
set  aside  the  default  was  made  hy  said 
appellant,  bat  he  did  make  a  motion  for  a 
new  trial,  which  was  overruled.  The  ap- 
pellant appealed  the  cause  to  the  supreme 
court,  where  the  Judgment  was  affirmed, 
and  a  reheariag  waa  granted.  Upon  the 
talcing  effect  of  the  act  Increasing  the 
Jnrisdictlan  of  the  appellate  court,  (Acta 
1893,  p.  the  canse  was  traoaferred  to 
this  court. 

It  is  iDsisted  that  the  record  fails  to 
Bhow  that  the  court  t)eIow  had  Jurludlc- 
tlon  of  the  principal  defendant.  It  is 
doubtless  the  rule  that  a  garnlshen  de- 
fendant most  see  that  the  court  has  Jorls- 
diction  both  of  the  subject-matter  and  tbe 
person  of  the  principal  debtor,  and,  In 
tbe  absence  of  such  Jurisdiction,  tbe  judg- 
ment against  him,  and  the  payment  thore- 
of,  will  afford  bim  no  protection.  Emery 
T.  Royal,  117  Ind.  299.  20  N.  E.  Rap.  15U; 
Newman  t.  Manning,  8U  Ind.  422;  Matb- 
eney  v.  Earl, 76  Ind.  531 :  Andrews  t.Fow- 
ell,  27  Ind.  808.  The  judgment  entry  re> 
cites  that  the  principal  detendaut, "  which 
Is  a  foreign  corporation,  was  duly  and 
legally  notlQed  of  this  action  by  *  *  * 
summons  being  duly  and  legally  served 
upon  Albert  Chambers  more  than  ten 
days  before  the  first  day  of  the  present 
term  of  this  court;  bald  day  being  the  day 
upon  which  said  defendant  was  by  said 
summons  required  to  appear  and  answer 
to  this  action,  and  tbe  said  Chambers 
l>eing,  at  the  time  said  snramona  was 
served  upon  him,  then  and  there  the 
agent  of  said  defendant,  •  •  *  and 
then  and  thnre  doing  business  for  It  and 
in  Its  name,  no  president,  or  presiding  or 
other  officer,  treasurer,  secretary,  or  clerk 
of  said  Brotherhood  of  Locomotive  Fire- 
men of  North  America,  being  found  In  said 
county  of  Clark."  It  is  provided  by  stat- 
ute that  process  against  a  corporation, 
domestic  or  foreign,  may  be  served  on  tbe 
president,  presiding  officer,  mayor,  chair- 
man of  the  boanl  uf  trustees,  or  other 
chief  officer,  or.  If  Its  cliief  offlcor  is  not 
found  in  tbe  connty,  then  upon  its  cash- 
ier, treasurer,  secretary,  clerk,  general  or 
special  agent,  etc.  Rev.  St.  lUNl,  S  S16. 
It  would  seem  that,  so  far  as  the  recital 
of  the  judgment  record  shows,  tbe  service 
was  valid  under  the  section  cited.  Tele- 
graph Co.  T.  Undley,  62  Ind.  S71. 

It  is  further  contended,  however,  that 
the  record  afflrmatlTely  shows  a  want 
of  jurisdiction,  as  tbe  action  was  not 
brought  in  tbe  proper  connty.  Tbe  affi- 
davit in  attachment  discloses  that  tbe 
principal  defendant  is  a  foreign  corpora- 
tion. In  another  section  of  the  statute  it 
is  provided  that  actions  against  corpora- 
tions wlileb  have  an  office  or  agency  in 
any  eonnty  for  the  transaction  of  busi- 
ness. If  such  action  had  grown  out  ol,  or 
was  connected  with,  the  business  of  such 
office,  may   be  brought  ia  tlis  county 


where  the  office  or  agency  Is  located,  as 
though  the  principal  resided  therein. 
Rev.  St.  1881,'$  809.  It  Is  argued  that  the 
evidence  discloses  that  the  action  g]*ew 
out  of,  and  was  connected  with,  the  busi- 
ness of  mutual  life  Insurance,  and,  as  It 
does  not  appear  that  the  agency  in  which 
such  business  was  transacted  is  located 
in  tbe  county  of  Clark,  a  want  of  JnrlsdlG- 
tion  is  shown.  In  view  of  the  conclusion 
we  have  reached,  it  will  not  be  necessary 
for  us  to  decide  this  questlim. 

It  Is  tbe  further  contention  of  appel- 
lant's counsel  that, if  tblslsa  judgment  by 
default,  a  mere  recital  of  tbe  service  In  the 
entry  of  judgment  Is  not  sufficient,  but 
that  tbe  snminons  Itaelf  must  be  set  out 
In  the  record.  lu  this  position  tbe  appel- 
lant seems  to  be  sustslned  by  tbe  authori- 
ties. Elliott,  App.  Proc.  59  m.  716; 
Woods  V.  Bruwn.  98  Ind.  164;  Fee  v. 
State,  74  Ind.  66;  Miles  v.  Buchanan,  86 
Ind.  490;  Cochnower  v.  Cocbnower.  27 
Ind.  SSn,  Jurisdiction  of  ths  court  over 
the  subject-matter  or  person  Is  not 
waived  by  falling  to  demur  or  answer, 
but  the  question  may  be  raised  by  motion 
in  arrest  in  the  court  below,  or  by  assign- 
ment  of  error  on  appeal.  1  Work.  Pr.  & 
PI.  5  459. 

Twoerrors  have  been  assigned  by  theap> 
pellantin  this  court,  vis,:  (1)  Tbeoverrul- 
ing  of  the  motion  fora  new  trial;  (2)  that 
the  court  had  no  jurisdiction  of  the  subject- 
matter  of  tbe  action.  There  is  no  assign- 
ment that  the  court  bad  nut  Jurisdiction 
of  the  person  ot  tbe  principal  defendant  or 
of  the  appellant.  That  there  was  Juris- 
diction of  the  subject-matter  we  think 
must  be  clear.  Tbe  action  waa  for  the  re- 
covery of  money  on  a  personal  judgment 
previously  rendered,  and  tbe  circuit  court 
has  Jurisdiction  in  all  such  cases.  If  we 
concede  the  proposition  that  the  notion 
should  have  been  brought  in  the  connty 
where  the  agency  wan  located.  It  still 
does  not  follow  that  it  was  a  ** local"  ac- 
tion. In  the  strict  sense  of  tbe  word,  such 
as  an  action  In  ejectment,  or  lor  the  fore- 
closure of  a  mortgage  on  real  estate.  In 
such  actions  us  those  last  mentioned,  it  is 
doubtless  true  that  the  conrt  In  the  coun- 
ty ot  tbe  situs  Is  the  only  one  which  has 
Jurisdiction  of  tbe  subject-matter.  The 
present  action  was  a  personal  one,  and 
would  lie  in  anyone  of  several  conn  ties 
where  tbe  d^ndant  bad  an  agency  con- 
nected with  such  business.  As  we  have 
seen,  there  Isnoasslgnment  of  errorcalling 
in  Question  the  jurisdiction  of  the  trial  court 
of  the  person  of  the  principal  debtor. 
The  question  sought  to  be  raised  concerns 
the  juriadlction  of  the  person,  and  not  of 
the  subject-matter.  It  is  tbe  assignment 
of  error  that  gives  jurisdiction  to  this 
court.  Without  it,  no  question  whatever 
can  be  considered.  Tbe  apeciflcatians 
must  be  such  as  to  cover  the  exact  ques- 
tions sought  to  be  reviewed,  and  tbe 
errors  not  well  assigned  will  be  disre* 
garded.  Elliott.  App.  Proc.  §§  808,  806, 
826, 40S.  Had  there  been  an  assignment 
that  the  court  bad  no  jurisdiction  of  the 
person  of  the  appellant  or  of  the  defend- 
ant corporation,  quite  a  different  ques- 
tion might  be  presmted. 

But  coansel  further  contend  that  tbe 
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JudKmeot  asainst  appellant  waa  not  one 
by  default.  In  tble  view  we  cannot  con- 
cur. The  mere  fact  that,  after  the  gnr- 
Dlahee  was  defaulted,  the  Judgment  of  the 
court  axatDSt  him  was  deferred  until  after 
bis  teatlmony  and  that  of  others  was 
taken,  cannot  change  the  natore  of  the 
proc^ediDSH.  It  iB  a  common  practice  to 
bear  testtmonj  as  to  the  amount  due, 
etc.,  after  default  la  taken.  In  tact,  the 
defanlt  does  not  admit  that  any  amount 
Is  due,  and,  to  establish  that,  It  Is  nut  Im- 
proper tc*  examine  the  garnishee  as  well 
as  other  witnesses.  The  default  admit- 
ted the  appellant's  Indebtedneas  to  the 
corporation,  bat  not  the  arooant  of  the 
same.  Nor  can  the  fact  that  no  Judg- 
meut  was  rendered  agalnttt  otber  gar^ 
nlBhees  have  any  controlling  force.  If. 
upon  ezaminatUm,  the  court  foand  that 
anch  other  gamlBbees  owed  the  corpora- 
tion nothing,  or  had  under  their  control 
no  moneys  or  property  belonging  to  It, 
we  see  nothing  wrong  In  the  action  of  the 
court  In  not  finding  against  them,  also. 
The  Judgment  having  been  taken  by  de- 
fanlt, both  against  the  appellant  and  the 
eorpuratfon,  a  motion  for  a  new  trial 
was  not  In  order.  The  defendants  could 
bare  moved  to  set  aside  the  delaalt  or  In 
arrest  of  Judgment,  but  we  know  of  no 
practice  that  would  sanction  the  con- 
sideration of  a  motion  for  a  new  trial 
upon  default.  The  court  could  tbereforu 
have  committed  no  error  In  overruling 
this  motion.  All  the  quefltlons  sought  tu 
be  raised  by  appellant's  counsel  are  em- 
braced In  the  two  assignmeuts  of  error 
above  named.  For  the  reasons  already 
stated,  these  cannot  be  considered. 
Judgment  affirmed. 


(8  Ind.  App.  Z14) 

CITY  OF  LAFATETTB  T.  ASHBT.l 
(Appellate  Court  of  Indiana.    Majr  23,  1893.) 

DBVKTTITB  BTH88T8— LiaBIUTT  OF  CiTT  — NOTIOS 
— FlBADINO — EtIDHNOB— IKBTHDCTIONS. 

1.  In  BD  action  azaiDst  a  city  for  personal 
Injnriefl  caused  by  plaintiff  catching  bia  foot  on 
a  guy  wire  attached  to  an  electric  light  post 
and  a  tree,  which  had  ^Teo  way  the  day  of  the 
acddent,  causing  the  wire  to  lie  a  few  inches 
above  the  sidewalk,  a  complaint  alleging  the 
neglimit  attachment  of  the  wire  several 
months  before  to  an  Inaecure  tree,  with  the 
knowledge  of  defendant,  and  that  defendant, 
with  ttnowledge  of  the  facts,  negligently  per- 
mitted the  wire  to  remaio.  states  a  good  canse 
of  action, 

2.  ThoQgh  the  evidence  showed  that  the 
titj  did  not  nave  knowledge  of  the  condition  of 
the  tree  at  the  time  the  wire  was  fastened  to 
It,  as  alleged  in  the  complaint,  still  this  wonid 
not  justify  a  reversal  of  a  judgment  for  olaio' 
tiff  if  the  evidence  showed  that  the  city  had 
knowledge  of  it  for  such  reaaonabla  time  as 
would  amble  It  to  remove  or  safely  secure  the 
wire. 

8.  It  appearing  that  a  member  of  the  city 
coancil  knew  that  the  tree  bad  been  burned 
partly  away  several  years  before,  and  more 
than  two  months  before  the  accident  knew  that 
the  wire  was  attached  to  the  tree,  it  cannot  be 
said  there  waa  an  entire  absence  of  evidence  of 
notice  or  knowledge  on  the  part  of  the  dty. 
Beinfaard.  J.,  dissenting. 

4.  Where  the  evidence  is  so  unsatisfactory 
on  the  vital  points  in  a  case  as  to  render  it  ex- 
tremely doubtful  whether  the  verdict  was  rl^t, 
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the  giving  of  InBtroctlons  not  pertinent  to  the 
issues,  and  the  refusal  of  proper  inatroctkma. 
will  be  considered  harmful  csror. 

Appeal  from  circuit  court,  Clinton  eoan- 

ty;  S.  H.  Doyal,  Judge. 

Action  by  William  Ashby  against  tbe 
city  of  Lafayette.  Judgment  tor  plaintiff. 
Defendant  appeals.  Reversed. 

JohaF.McHugh.forappellant.  Goffroth 
&  Cotfruth,  for  appellee. 

DAVIS,  J.  Tbis  was  an  action  to  re- 
cover damages  on  account  of  personal  lo- 
Jnrles.  The  complaint  was  In  two  para- 
graphs, and  separate  demurrers  to  each 
tiaragraph  were  overruled.  Tbe  answer 
was  a  general  denial.  As  tbe  result  of  a 
trial  beffire  a  Jury  judgment  was  rendered 
against  appellant  for  92,000,  The  errors 
assigned  bring  In  review  tbe  railage  on  the 
demurrer  to  each  paragraph  of  the  com- 
plaint, and  also  tbe  overmllng  of  appel- 
lant's motion  for  a  new  trial.  We  wlU 
consider  them  In  tbe  order  In  whlcb  tbey 
are  presented. 

It  Is  alleged,  in  sabstance,  In  the  first 
paragraph  of  the  complaint,  that  the 
Brush  Electric  LlghiIn£CompanylQ  Janu- 
ary, 1888,  erecteil  at  the  comer  of  certain 
streets  In  the  city  o(  Lafayette,  as  a  part 
of  its  plant  tor  lighting  the  streets  of  said 
city  with  electricity,  a  pole  aboutlOInchea 
In  diameter  and  20  feet  Id  height,  at  the 
top  of  which  it  canned  to  be  attached  Its 
electric  lighting  wires,  and  that  for  the 
purpose  of  keeping  said  pole  In  position 
said  Brush  Company,  "with  the  knowl- 
edge of  said  defendant,*  caused  a  guy  wire 
to  be  attached  to  the  top  of  said  pule,  and 
stretched  the  same  a  distance  of  300  feet 
over,  above,  and  beyond  the  street,  and 
there  "carelessly  and  negligently  caused 
said  guy  wire,  with  tbe  knowledge  of  said 
defendant,  to  be  fastened  and  attached  tu 
an  insecure  and  dead  tree."  and  that  said 
company  carelessly  and  negligently  con- 
tinued to  suffer  and  permit  said  wire  to  be 
Btr3tched  over  eaid  street,  and  to  remain 
faBtened  to  said  insecure,  decayed,  and 
dead  tree,  and  that  said  appellant  might 
have  known  said  facts  by  the  exMxlse  ol 
reasonable  dlllKence.  It  Is  alleged  that 
afterwards  un  Friday,  October  19,  1888. 
said  decayed  and  dead  tree,  from  Its  own 
weight  and  the  strain  of  said  guy  wire.fell 
over  and  upon  the  ground,  and  thereby 
greatly  loosened  said  guy  wire,  "which 
was  Buffered  to  remain  stretched  across 
said  street  durinn  said  day,  attached  tu 
said  pole  and  fallen  tree,  at  a  distance  of 
about  eight  Inches  above  the  sidewalk, 
and  "  that  on  the  evening  of  said  I9tb  day 
uf  October,  1888,  at  about  the  hour  of  six 
o'clock,  the  plaintiff,  while  passing  over 
and  along  the  sidewalk  of  said  Fourteenth 
street,  without  knowledge  of  said  fallen 
wire,  and  In  the  exercise  of  care,  and  with- 
out any  fault  or  negligence  on  his  part, 
was  caught  by  said  wire,  and  thrown  vio- 
lently forward  upon  thesldewalkand  Into 
the  gutter,"  and  was  Injured'throngh  the 
fault  and  negligence  of  the  defendant  afore- 
said, "etc.  The  second  paragraph  Is  sub- 
stantially the  same  as  the  first  paragraph, 
except  It  charges  that  the  Simafa  Company 
did  tbe  acta  complained  ot,  witboat  objec- 


Digitized  by  Google 


Ind.) 


CITT  OF  LAFAYETTE  «.  ASBBT. 


289 


tlon  apon  the  part  of  the  city,  and  that 
appellant,  with  full  fcnowlpdRe  ul  all  the 
facta,  "antfered  and  permitted  aald  wire 
to  remain  HOiipended  over  and  across  said 
FoDrteenth  street,  well  knowinK  that  the 
wire  was  attached  to  said  iDaecare  tree, 
and  was  liable  to  tall  and  uulawfally  ob- 
Btroct  said  street;"  and,  lorther,  "that 
early  In  the  day  of  Friday,  October19, 1888, 
■aid  Insevnre,  decayed,  and  dead  tree,  from 
its  own  weiffbt  and  the  strain  of  said  guy 
wire,  tell  over  and  upon  the  sronnd  in  the 
direction  of  said  pole,  and  thereby  greatly 
looBenlnK  said  gay  wire,  and  said  teay  wtre 
darlng^  said  day  was,  by  the  defendant, 
carelessly  and  negligently  suffered  to  re- 
main stretched  upon  and  across  said  Fonr- 
teentb  street;"  and  that  appellant  had 
n^llgently  permitted  aald  street  at  Bald 
point  to  become  and  remain  ont  of  repair, 
and  In  a  dangorona  and  unsafe  condition, 
in  this,  that  there  woea  bolelo  tbegntter, 
ate. 

It  will  benotlced  it  ischarged  in  the  first 
paragraph  that  the  guy  wire  was  car»> 
lessly  and  negllKently,  with  the  knowledge 
of  appellant,  so  fastened  and  attached  to 
aald  Insecure,  decayed,  and  dead  tree.  In 
January,  and  thatsald  company  carelessly 
and  negligently  continued  tosufferand  per- 
mit said  wire  to  be  stretched  over  and 
acrosH  said  street,  and  to  remain  faeteoed 
and  attached  to  aald  Inaeenre,  decayed, 
and  dead  tree,  imtll  the  msulng  October, 
when  tbe  accident  occurred,  and  that  the 
appellant  might  have  known  of  sneh  con- 
tinuation of  said  wire  by  said  company  by 
the  exercise  of  reasonable  diligence.  And 
tbaC  la  the  second  paragraph  it  ischarged 
that  the  wire  was  so  negligently  attached 
to  the  insecure  tree  wltb  the  knowledge  of 
appellant,  and  that  the  alleged  negligent 
continuation  thereof  was  with  sncb  knowl- 
edge on  part  of  appellant.  We  hare  ei- 
amloed  the  autboritles  dted  by  connsel 
for  the  respective  parties,  and  we  call  at- 
tention thereto.  "It  Is  the  duty  of  munic- 
ipal corporations  to  keep  all  ottheir  streets 
In  a  reasonably  safe  condition  for  travel, 
so  as  not  to  endanger  the  persons  and 
property  of  those lawfullyusingthem,  and 
they  are  liable  for  negligently  suffering 
tbem  to  become  unsafe."  City  of  Aurora 
r.  Bltner,  100  Ind.  896.  This  duty  extends 
upwards  Indefinitely  for  the  purposes  of 
the  preservation,  safe  nee,  and  onjoyment 
■of  the  street.  Grove  v.  City  ofFt.  Wayne, 
45  Ind.  429.  "When  a  defective  and  unsafe 
condition  of  a  street  or  sidewalk  in  a  city 
Is  cansud  by  the  act  or  omission  of  a  third 
person,  and  the  city,  after  dae  aothse  o1 
tbe  defect,  falls  to  have  It  remedied  within 
a  reasonable  time.  It  is  as  mnch  respuntil- 
ble  for  the  injury  caused  thereby  as  if  the 
defect  had  had  its  origin  in  the  acts  of  the 
city  Itself,  through  Its  officers  in  charge  of 
the  streets,  or  otherwise."  City  of  Hun- 
tington V.  Breen.  77  Ind.  29.  Theltallca  In 
the  quotations  throiighont  this  opinion 
are  our  own.  It  has  been  held  that  "the 
Indirect  and  Inferential  averments,  that  tbe 
highway,  within  ttie  corporate  limits  of 
the  clty.and  where  tbewagon  ran  Into  the 
ditch,  was  carelessly  and  negligently  per- 
mitted to  be  out  of  repair,  and  that  the 
city  bad  knowledge  that  It  was  so  out  of 
repair,  fairly  and  plainly  Imply  that  tbe 


city  bad  notice  of  the  bad  condition  of  the 
street  when  tbe  plaintiff  and  his  daughter 
were  Injured;"  but  In  that  case  the  suffi- 
ciency of  tbe  complaint  was  not  challenged 
by  demurrer  In  the  conrt  below,  and  in 
conclusion  of  tbe  above  sentence  the  court 
said,  "after  verdict  we  will  Infer  that  the 
notice  was  In  time  to  baveeoabled  tbeclty 
to  repair  the  street  if  It  had  desired  to  do 
so."  City  of  Madlflon  v.  Baker.  10S  Ind. 
41 , 2  N.  E.  Rep.  286.  See,  also.  01  ty  of  Miehl- 
gan  aty  v.  Ballance.  123  Ind.  834.  24  N.  E. 
Rep,  117;  City  of  Logansport  v.  Justice.  74 
Ind.  S78;  City  of  Indianapolis  v^  Murphy, 
91Ind.882.  In  another  case.  Judge  Elli- 
ott says:  "Where  the  obstroctlon  which 
causes  the  injury  Is  not  placed  in  the  street 
by  the  city  Itself,  there  must  be  actual  do- 
tfee,  or  tbe  obstruction  must  have  re- 
mained In  tbe  street  such  a  length  of  time 
as  to  make  It  the  duty  of  tbe  corporate 
authorities  to  takenotlce.offtsexistence." 
City  of  Warsaw  v.  Dnnlap,  112  Ind.  576, 11 
N.  £.  Rep.  628, 14  N.  E.  Rep.  568;  Dooley  v. 
Townof  Sullivan,  112  Ind.  461.  14  N.  B. 
Rep.  666.  It  is  also  settled  that  a  general 
averment  of  negligence  Is  sufficient  to 
withstand  a  demurrer.  City  of  Anderson 
T.  East.  117  Ind.  126.  19  N.B.  Rep.  726. 

It  will  be  noticed  It  is  not  alleged  In  either 
paragraph  that  the  obstruction  was 
placed  or  remained  In  the  street  nndersuch 
circumstances  aud  for  such  length  of  time 
as  to  make  it  tbe  duty  of  tbe  corporate 
ButhorltteB  to  take  notice  of  Its  exist- 
ence, but  the  charge  Is  that  appellant  bad 
notice,  when  the  wire  was  stretched  across 
the  street,  that  It  was  fastened  to  a  de> 
cayed  and  unsafe  tree  outside  of  and  be- 
yond the  street,  and  that  by  the  exercise 
of  reasonable  diligence  appellant  might 
have  known  of  the  continuance  of  sncb 
unsafe  attachment  thereafter  up  to  the 
time  of  the  accident.  It  should  be  borne 
In  mind  that  In  this  Instance  tbe  work 
was  not  undertaken  by  the  city,  nor  was 
it  apparently  dangerous  In  Itself.  It  was 
proper  to  permit  the  streets  to  be  used  by 
the  Brush  Company  fur  the  purpose  of 
lighting  tbe  city  with  electricity.  Aside 
from  tbe  allied  actual  notice  on  part  of 
appellant  that  the  wire  when  erected  was 
attached  to  said  unsafe  tree,  nothing  le 
shown  which  would  Indicate  that  the  wire 
was  or  would  likely  become  an  obstruc- 
tion. The  distinction  which  exists  be- 
tween a  work  undertaken  by  a  municipal 
corporation  itself  and  work  undertaken  by 
anotbershould  bekept  In  view.  Whatever 
our  views  of  the  question  under eonaldera- 
tton  might  hare  been  as  an  original  prop- 
osition, we  are  constrained,  under  the  de- 
cisions of  tbe  supreme  court,  to  bold  each 
paragraph  of  thecomplaint  sufficient.  The 
demurrer  concedes  the  trnth  of  tbe  aver- 
ments relative  to  notice  on  tbe  part  of  ap- 
pellant of  tbe  alleged  negligence  at  the 
company  in  tbe  erection  of  the  wire  across 
the  street  in  the  nnsateeondltlon described 
in  tbe  complaint,  and  as  the  result  of 
which  negllgeufe  the  injury  occurred, 
Wltb  actual  notice  or  knowledge  of  such 
negligence  and  carelessness  of  the  com- 
pany in  fastening  the  wire  to  an  insecure 
and  decayed  tree  In  the  unsafe  manner 
described,  it  was  tbe  duty  of  appellant, 
under  the  aotborltlee  dted,  to  bare  given 
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the  Bnb]ect  proper  attention,  and  to  have 
exercised  at  least  reaflonable  dlll^nce  in 
having  the  wire  removed  or  Hatel^  secured, 
and  BnBertng  tbo  contlnnation  tbereof  for 
nine  months  In  ttie  neKlixent  and  unsafe 
manner  d^ribed  renders  the  appellant 
liable  arnler  the  elrcnmfltancee  stated  In 
the  cnmplafot. 

There  is  evidence  teadlnff  tn  show  tbat 
on  the  afternoon  of  Friday,  October  19, 
1888,  there  was  a  wind  and  rain  storm, 
dorlHK  which  the  tree  in  queutlon  was 
blown  down,  and  that  as  appellee  was 
retnmlng  to  his  borne,  perhaps  an  hour 
thereafter,  he  fell  over  the  wire  and  was 
Injured.  The  testimony  ae  to  whether  ap- 
pellee tell  or  was  Injured  Ib,  it  Is  true,  con- 
flicting. In  fact,  all  the  wltnuflses  who 
saw  the  appellee  on  that  occasion,  except 
hlmHelf,  Bay  that  he  did  not  trip  or  fall, 
but  that  when  he  reached  the  wire,  he 
disrovered  it  was  there,  and  that  the  ap* 
pellee,  with  the  asBlstance  of  bis  neighbors, 
then  and  there  cut  and  removetl  it.  That 
the  heavy  wind  blew  the  tree  down  does 
nut  seem  to  have  been  controverted, 
and  tbat  the  wire  was  removed  on  the 
eveniUKof  the  19tb  appears  to  beconeeded. 
In  this  connection  we  pause  to  remark 
that  uppellee  concedes  he  said  nothing  to 
either  bis  family  or  any  one  elan  on  that 
evening  concerning  his  fall  or  Injury.  The 
evidence  fs,  however,  In  several  respects 
contradictory;  and  where  there  Ih  any  ev- 
idence in  the  record  favorable  tn  appellee 
he  fs  entitled  to  the  benefit  thereof,  un  this 
appeal,  wlthoot  reference  to  any  conflict, 
and  regardless  of  the  weight  of  socb  evi- 
dence. 

There  is  no  allegation  In  thecomplafnt 
that  appellant  suffered  or  permitted  the 
wire  to  remain  down  or  across  the  side- 
walk an  unreasonable  length  ot  time.  In 
fact,  there  Is  no  claim,  either  In  the  com- 

1»lalttt  or  evidence, tbat  appellant  had  any 
[nowledge  the  wire  was  oown  priar  to  Its 
removal.  Neither  la  It  alleged  that  th« 
delect  Jn  the  streot  mentioned  In  the  sec- 
ond paragraph  was  a  proximate  or  con- 
tributing cause  of  appellee's  Injury.  The 
theory  of  the  appellee,  on  which  tbecanse 
was  tried  In  the  court  below,  seems  to 
have  been,  except  as  indicated  in  Instruc- 
tions, that  said  Brush  Company,  with 
knowledge  of  Appellant,  negligently  and 
carelessly  attached  tbe  gny  wire  to  a  dead 
and  Insecure  tree,  and  that  tlierelore  ap- 
pellant was  responsible  tor  such  negll&ence 
of  said  company,  and  should  respond  in 
damages  fur  the  iujurlea  sustained  by  appel- 
lee In  falling  over  the  wire  when  down 
across  thesldewalk  on  that  evening.  Dr. 
Washbarne.  who  was  the  family  physician 
ot  appellee,  and  who  treated  him  prufes- 
sinnnlly,  both  before  and  after  the  alleged 
Injury,  testified,  as  a  witness  on  the  trial 
in  behalf  of  appellee,  that  bo  was  and  fur 
10  years  had  been  a  member  of  the  city 
council  of  Irfifayette,  and  that  the  guy 
wire  was  fastened  to  a  hickory  tree  In  the 
commons.  He  statM  that  he  saw  the  tree 
while  it  was  lying  on  the  ground  a  day  or 
two  after  the  accident.  He  also  testlflnd 
that  the  tree  was  10  inches  In  diameter, 
and  that  it  was  green  in  both  branches 
and  body,  "down  to  within  Just  above 
the  ground  a  plecei*  and  that  the  tree 


bore  hickory  nuts  the  year  before.  We 
quote  the  greater  part  of  his  testimony  ae 
follows:  "Were  you  present  when  the 
Brash  Electric  LlgbtlngCompanyfasCeued 
Its  gny  wire  to  this  tree,  runnlag  It  from 
the  pole  to  the  tree?  J  was  not.  Do  yon 
know  how  long  had  this  guy  wire  been 
run  from  this  pole  to  this  tree  lu  question? 
I  don't  know,  ion  may  state,  so  far  as 
you  have  any  knowledge  of  its  existence 
there,  how  long  It  had  beeu  hefun*  this 
20th  of  Oct..  1888.  I  have  no  knowledge  ot 
the  length  of  time;  I  don't  know  anything 
at  oil  about  It.  You  practice  medldne  a 
good  deal  all  over  that  part  of  the  city, 
don't  you?  I  am  over  that  part  of  the 
city  quite  often;  yes,  sir.  And  in  passing 
along,  yon  had  noticed  tbe  wire  rnnaing 
from  the  pole  to  this  tree,  had  you?  I 
had  observed  the  wire;  yes,  sir.  How 
long,  now,  before  the  time  this  accident  Is 
alleged  to  have  occurred,  had  it  been  since 
yon  observed  It?  T  couldn't  say.  State 
whi^ther  or  not  It  was  for  considerable 
time,  or  only  a  short  time.  I  couldn't  say 
the  period  of  time,  but  it  was  before  this 
Acciaent  or  tbe  tree  blew  down.  Well, 
was  it  several  years  or  several  months,  or 
what  was  It?  I  remember  aeeing  this 
wire  attached  to  the  tree,  and  that  is  all  I 
can  say.  Aa  regards  the  period  ot  time 
prior  to  the  time  the  tree  blew  down,  I 
don't  know.  It  was  some  time  before, 
was  it?  Some  time  before  tbat;  bow 
long  I  wouldn't  undertake  to  say.  Can 
you  state  whether  It  was  two  or  three 
months  before?  Yes,  It  was  two  months 
before;  how  much  longer  I  don't  know." 
He  also  testlflod  that  a  Are  had  been 
built  on  one  aide  of  the  tree  several  years 
before  by  his  son.  and  that  une-hall  ot  it 
had  been  burnt  off,  but  whether  he  noticed 
this  fact  prior  to  the  accident  is  not  clear; 
and  that  inside  the  tree  was  dead  and  de- 
cayed, and  tlie  outalde  was  apparently 
greeu,  at  the  time  of  tbe  accident.  Other 
witnesses  testified  tbat  Area  bad  beeu 
huiltatand  around  said  tree  several  times 
aft>r  tbe  wire  was  fastened  thereto,  and 
prior  to  the  time  it  blew  down.  As  to 
when  and  under  what  circumstances  Dr. 
Washhurne  observed  tbe  condition  of  the 
tree  prior  to  the  alleged  accident  does  not 
appear,  except  as  Indlcoted  In  his  testi- 
mony, to  which  nderence  has  been  made. 
It  appears,  however,  that  he  had  seen  tbe 
tree,  and  knew  a  tire  had  been  built  there 
severaiyears  before,  and  that  one  aide  ot  the 
tree  was  burned;  that  the  treeborehlckory 
nutstbe  year  befnre,end  thafthe  body  of 
the  tree  was  green,  (and  tbe  branches  were 
gmen,}  with  the  exception  ot  down  close 
tothegronnd;"  and  that  he  knew  the  gny 
wire  was  fastened  thereto;  but  It  Is  not 
shown,  except  Inferentlally,  that  he  knew 
at  any  time  prior  to  tbe  accident  tbat  the 
tree  was  Insecure  or  decayed,  except  the 
burn  near  the  ground.  In  fact,  wu  have 
referred  to  the  sole  and  only  evidence  to 
which  onr  attention  has  been  called,  or 
which  we  have  observed,  tending  to  show 
any  knowledge  on  the  part  of  appellant 
in  relation  tothe  fastening  of  the  guy  wire 
to  the  tree,  ur  of  Its  continuance,  prior  to 
theigthot  October,  18SA,  and  them  is  no 
evidence  whatever  In  the  record  tending  to 
prove  the  city  had  any  knowtedge  at  any 
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time  of  the  condition  of  the  tree,  except 
tbe  tcBtinioay  of  Dr.  WaBbborne.  It  is  lo- 
■Isted  "that  appellee  has  wholly  failed  to 
■bow  that  there  1r  a  particle  of  erldebce 
to  sustain  the  very  esaentlal  fact  that  tbe 
city  knew,  at  tbe  time  tbe  guy  wire  was 
attached  to  tbe  tree,  that  thn  tree  was 
dead,  decayed,  aod  rotten.  This  Is  tbe 
basis  of  both  parasraphs  of  the  com- 
plaint. **  It  Is  conceded  there  te  a  variance 
between  the  allegatlona  and  the  proof.  In 
this,  that  tbe  evidence  fails  tu  show  that 
appellant  had  anch  Itnowledge^attbe  rerj' 
t/iue  It  was  so  fastened."  It  la  insisted, 
however,  by  counsel  forappellee  that  under 
all  thesnrroundluK  circumstances  disclosed 
by  the  evidence  appellant  had  constructive 
knowledge  of  tbe  alleged  DegUgenee  of  the 
compaDy  and  nnsafe  condition  of  the  wire 
a  BcffleleDt  leogcfa  of  time  to  have  reme- 
died the  defect,  aa  to  tbe  street,  before  the 
happening  of  appellee'a  iujarlm.  In  this 
view  we  cannot  concur.  The  tree  was  on 
tbe  commons,  which  belonged  to  private 
parties,  and  was  some  distance  from  the 
street.  There  was  nothing  in  the  appear- 
ance of  the  wire  to  indicate  that  It  was  In 
any  manner  unsafe.  To  the  absence  of  ac- 
tnalknnwledge  or  notice  aa  to  the  condi- 
tion ot  the  tree,  It  does  not  appear  that 
anything  coald  be  observed  from  the 
street  indicating  that  it  was  rotten  or  nn- 
safe. Tbe  variance  referred  to,  however, 
will  not  Justify  a  reversal  ol  tbe  Judgment 
of  tbe  trial  eonrt,  it,  as  insisted  by  eoanael 
for  appellee,  tbe  evidence  fairly  tends  to 
prove  sncb  aetiial  knowledge  on  the  part 
of  appellant  as  to  tbeallt*ged  negligence  nf 
the  company  and  the  unsafe  coudltlon  of 
the  wire  for  suvb  period  prior  tu  the  acci- 
dent as  would  have  given  appellant  a  rea- 
sonable time  in  which  to  have  taken  the 
nec3asary  steps  to  remove  or  safely  secure 
the  wire.  Btelnkn  v.  Bentley,  (Ind.  App.) 
114  N.  E.  Bep.  97,  decided  at  tbla  term. 
The  evidence  relative  to  such  notice  or 
knowledge  on  the  part  of  appellant,  and 
also  In  reference  to  other  material  points 
In  tbe  case.  Is  not  satisfactory,  but  there 
was  evidence  tending  to  show  that  Dr. 
Wasbburneknewtbetree  bad  beenbnfned, 
at  least  partly  away,  several  years  prior 
to  tbe  time  In  question,  and  that  one  end 
of  tbe  guy  wire  wan  fastened  to  tbe  tree 
at  least  two  mouths  prior  to  tbe  acci- 
dent. In  view  of  all  the  facts  and  circum- 
stances which  appear  In  tbe  record,  we 
cannot  say  there  was  an  entire  failure  o( 
proof  on  this  proposition  or  as  to  tbe  al- 
le^pMl  Injury.  There  was  no  evidence  In 
support  of  theallegatlon  In  relation  to  the 
bole  Id  the  gatter,  or  that  tbe  tree  fell 
trom  Its  own  weight  and  the  strain  of 
said  guy  wire. 

Complaint  Is  made  of  tbe  third  Instruc- 
tion given  by  the  court  at  request  of  ap- 
pellee, Id  uubstaDCc,  to  the  effect  that,  U 
the  city  knew  the  sidewalk  was  obstruct- 
ed a  reasonable  time  before  tbe  bappenlDg 
of  tbe  Injury,  tbe  city  was  liable  for  tbe  In- 
jury occasioned  by  such  obstruction. 
There  was  no  evidence  whatever  tending 
to  show  that  appellant,  prior  to  the  al- 
leged Injury,  had  any  knowledge  of  the 
fact  that  the  wire  was  down  or  across 
the  fddewalk.  The  Inatmetloo  was  not 
applicable  to  either  tbe  issues  or  the  evl- 
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dence.  The  same  objection  la  urged  to  tbe 
fourth  instruction,  but  It  la  insisted  by 
counsel  tor  appellee  that  **lf  they  were  not 
relevant,  as  counsel  contend,  the  giving 
of  them  Is  no  cause  for  reversal,  tor  tbe 
reason  that  It  clearly  appears  that  no 
harm  could  have  resulted  to  appellant 
therefrom."  When  tbe  evidence  clearly 
Justifies  Tbe  verdict,  and  it  appears  to  the 
appellate  court  that  the  merits  <A  the 
cause  have  been  fairly  tried  and  deter- 
mined In  tbe  court  below,  the  giving  ol 
Irrelevatic  and  erroneous  Instructions, 
where  it  Is  clear  that  each  instructions 
have  done  uo  injury,  constitutes  harmless 
error,  for  which  tbe  Jodgment  of  the  trial 
court  will  not  be  reversed.  Section  658, 
Bev.  St.  1881;  Felkner  v.  Scarlet.  29  Ind. 
164;  Garrfgan  v.  Dickey,  1  Ind.  App.  421. 
27  N.  £.  Bep.  718.  Absolute  accuracy  and 
perieetioo  cannot  be  obtained  ordinarily 
in  all  tbe  stages  of  an  Important  trial. 
It  la  therefore  not  enough  to  reverse  a 
Judgment  that  tbecoart  below  committed 
some  error  In  tbe  course  of  a  cause.  Er- 
rors which  have  no  effect  on  tbe  verdict 
occur  in  the  proceedings  and  trial  of  al- 
most every  cause  before  a  Jury.  Appdlate 
courts  are  not  created  to  either  reverse  or 
afllrm  Judgments,  but  are  organised  and 
maintained  as  a  part  of  the  judicial  sys- 
tem, the  administration  of  which  Is  in- 
tended and  cak'ulated  to  secure  to  parties 
Involved  in  litigation  their  substantial 
rights,  freely  and  without  purchase,  com- 
pletely and  without  denial,  speedily  and 
without  delay:  but  where  error  is  shown 
to  have  occurred  in  tbe  trial  conrt,  which 
It  appears  waa  probably  prejudicial  to 
appellant.  It  is  the  duty  of  the  appellate 
court  to  reverse  the  Judgment.  Practi- 
cally more  or  less  delay  In  Judicial  proceed- 
ings la  unavoidable,  and  moreover  correct 
results  cannot  alwaya  be  secured.  Mot- 
wlttastandlng  palnataking  Investigation 
and  careful  conelderatloo  unimportant  er- 
rors will  occasionally  be  deemed  prejudi- 
cial, and  now  and  then  hnrtfulrullngsmBy 
be  considered  liarmless.  There  Is  not  so 
much  uncertainty  in  the  general  principles 
of  tbe  law  or  tbe  rules  of  practice,  bot  tbe 
difficulty  In  tbe  practical  enforcement  of 
these  principles  and  rules  in  and  by  an  ap* 
peltate  court  ofttlmes  Is  In  determining 
what  errors  in  the  trial  court  were  proba- 
bly influential  on  the  result.  So  It  Is  lo 
this  case.  For  instance,  in  tbe  fourth  In- 
struction referred  to,  without  any  refer- 
ence to  whether  the  obstruction  had  re- 
mained lu  tbe  street  under  such  elream- 
stancea  and  for  such  length  of  time  as  to 
make  It  the  duty  of  tbe  city  to  take  notice 
of  the  existence  thereof,  tbe  Jury  were  told 
that  appellant  was  liable  If  tbe  city,  "by 
tbe  use  of  ordinary  and  reasonable  dili- 
gence, might  have  known  ot  such  obstruc- 
tion a  reasonable  time  before  the  occur- 
rence of  aald  allied  injury."  Whatever 
may  be  said  concerning  the  Instruction,  it 
certainly  was  nut  pertinent  to  any  issue 
in  tbe  case.  Whether  the  Instruction  bad 
any  effect  on  tbe  result  prejudicial  to  ap- 
pellant, the  courtcannotsay.  We  can  on- 
ly theorize,  speculate,  and  Indulge  In  pre- 
sumptions and  probabilities  In  relation 
thereto.  Tbe  rule  is  that  Instructions  of 
tbe  conrt  must  be  appUeable  to  tbe  Issues. 
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Uyers  t.  Moora,  S  Ind.  App.  2SB,  iS9,  88 
N.  B.  Rep.  724. 

CounBel  for  appellant  Insista  that  the 
court  erred  In  refustne  tn  give  to  the  Jury 
lUHtructlons  Nue.  (t,  7,  aad  10  auked  hy  de- 
fendant. The  sQhstaoce  of  the  tenth  iu- 
«truction  was  that  the  Jury,  la  determin- 
ing the  wel^sht  and  credibility  ot  the  ap- 

EeUee'i*  testimony  In  relation  to  whether 
e  tripped  and  fell  over  the  wire  as 
claimed  by  hfin.  bad  therlfcbt  to  takeinto 
consideration  his  conduct  immediately  fol- 
lowloKthe  alleged  accident,  together  with 
the  other  evidence  In  the  case.  It  Is  con- 
tended by  counselfor  appellee  that  the  nee 
of  the  word  "dnty*  In  the  Instruction,  in 
tbis  connection,  namely,  "It  Is  your  doty 
to  look  into  his  conduct,**  etc.,  renders 
tbe  liMtroetlDn  Improper.  Unrub  v.  State, 
106  Ind.  117,  4  N.  E.  Rep.  453.  Under  the 
facts  and  clrcnmstances  disclosed  by  the 
evidence  In  this  case,  the  reasoning  In  the 
case  last  above  cited  Is  not  applicable, 
and  does  not  BUBtaln  the  objection  urged 
to  tbe  inatrnctlon  In  question.  Robert- 
son V.  Monroe,  (Ind.  App.)  33  N.  £.  Rep. 
10{K2.  (decided  at  this  term,)  and  anthori- 
ties  there  cited.  In  our  opinion  tbe  In- 
struction w&B  sl  proper  one  to  have  been 
given  to  the  Jury.  It  correctly  eta  tea  the 
law  applicable  to  the  evidence  ou  that 
branch  of  the  case.  It  does  not  necessari- 
ly tollov,  however,  that  Che  retnsat  to 
give  such  correct  and  pertinent  Instruc- 
tion constitutes  reversible  error. 

TheSth,  6tb,  and  7th  Instructlone  asked 
by  appellant  are  as  follows:  (5)  "If 
you  find  from  tbe  evidence  that  the  tree 
to  which  said  guy  wire  was  attached  was 
rendered  Insecure  by  reason  of  Its  having 
been  set  fire  to  some  time  after  the  guy 
wire  bad  been  attached  to  It,  then  I  In- 
struct yon  that  tbe  plaintiff  cannot  recover 
unless  the  defendant  had  knowledge  or 
notice  of  sach  insecurity  of  said  tree.urnn- 
lees  each  insecurity  had  existed  for  such  a 
length  of  time  before  tbe  alleged  accident 
that  the  city  antborltlps,  under  thecircum- 
Btsnces  disclosed  In  tbe  evidence,  by  the 
exercise  of  reasonable  care,  eboald  have 
known  of  Its  existence."  (6)  "If  yoo  And 
from  the  evidence  that  the  tree  to  which 
tbe  guy  wire  is  alleged  to  have  been  at- 
tached was  rendered  Insecure  by  reason 
ot  Ores  having  been  made  against  It  after 
tbe  time  aald  tree  was  observed  by  tbe 
wltnms  Washburne,  and  that  prior  there- 
to said  tree  was  a  reasonably  secure  tree 
tfi  which  to  attach  a  gny  wire  for  tbe 
purposes  alleged  In  the  complaint,  then  I 
Instruct  you  that  a  knowledge  on  tbe  part 
of  the  witnesH  Waehburne  of  the  prior 
condition  of  Raid  tree  would  not  alone 
amount  to  a  knowledge  ura  notice  on  the 
part  (if  the  defendaut  of  the  InHerurlty  of 
said  tree  at  the  time  of  the  alleged  aecf. 
dent."  (7)  "In  determining  the  question 
whether  the  defendant  should  have  bad 
notice  of  tbe  Insecurity  of  said  tree  to 
which  said  guy  wire  was  attached,  prior 
to  the  alleged  accident.,  you  should  take 
into  consideratfon,  with  the  other  evl. 
dence  In  the  cause,  tbe  distanceof  said  tree 
from  a  public  street,  the  character,  loca- 
tion, and  vlHibllity  of  tbe  defect  or  barn, 
if  any,  which  rendered  said  tree  Insecure, 
and  the  likelihood  ot  its  having  been  ob- 


served by  any  of  the  etty  autborltfes  prior 
to  the  alleged  accident."  In  the  language 
of  Niblack.  C.  J.,  "as  applicable  to  the 
facts  of  thin  case,  we  see  no  objection"  to 
tbe  sixth  instrnction.  Wiseman  v.  Wise- 
man,  89  Ind.  470,  483.  The  fifth  Instruc- 
tion, which  was  given,  does  not  embrace 
all  of  tbe  material  and  pertinent  parts  of 
the  sixth  insCractlon,  which  was  refused. 
In  view  ot  tbe  fact  that  there  were  no  dr. 
cnmatancee,  aside  from  tbe  knowledge  of 
Dr.  Wasbburne,  la  regard  to  tbecondltion 
of  tbe  tree,  tending  to  show  Chat  app^ 
lent  might  have  known  of  the  Insecure 
ctmdltion  of  the  wire  prior  to  the  acd- 
denc,  the  Sfth  Instruction,  to  say  the  least 
or  it,  stated  the  law,  nnder  tbe  Imues  and 
the  eridenee,  on  the  proposition  con- 
tained In  the  conclnslon  thereof,  fully  as 
favorably  as  appdleewaa  entitled  thereto. 
If  in  fact  the  tree  was  rendered  unsafe 
by  reason  of  the  burning  thereof  after  the 
time  Dr.  Wasbburoa  observed  It,  the  sixth 
instruction  should  have  been  given  in  con- 
nection with  the  other  Instructions.  Tbe 
seventh  instrnction  was  also  reCnsed. 
The  general  statement  of  an  abstract  le> 
gal  rale,  although  accurately  stated,  can- 
not in  all  cases  be  properly  embodied  In  an 
Instruction.  A  party,  however,  has  a 
right  to  have  specific  Instructions  apply- 
ing to  the  facts  ot  the  particular  case  as 
developed  by  tbe  evidence.  Dnrah 
State,  supra;  Hipes  v.  State, 78  Ind. 89; 
Elliott's  App.  Proc.  (  706.  The  theory  ol 
each  paragraph  of  the  complaint  was 
that  the  wire  was  originally  negligently 
attached  by  said  Brush  Company  to  tbe 
decayed  and  Inaecnre  tree,  with  tbe 
knowledge  ot  appellant,  but  the  Ina trac- 
tions given  by  the  court  at  the  request  of 
appellee  were  in  substance  and  to  tbe 
eOect  that,  without  any  knowledge  on 
.the  part  of  appellant  either  la  relation  to 
tbe  original  insecure  attachment,  or  to 
the  continuation  thereof  In  an  unsafe  con- 
dition, tbe  appellant  was  liable,  "  if,  by  the 
exercise  of  ordinary  or  reasonable  dili- 
gence," the  city  might  have  known  d 
sach  negligence  on  tbe  part  of  tbe  compa- 
ny several  months  before  tbe  happening 
of  the  accident  tn  question.  It  is  true,  as 
contended  by  counsel  for  appellant,  that 
a  complaint  must  proceed  on  a  uinglo.  def- 
inite, and  distinct  theory,  (Bank  v.  Root, 
107  Ind.  224.  8  N.  B.  Itep.  ]<)5,)  and  that 
tbe  Instructions  most  be  applicable  there- 
to, (Myers  v.  Moore,  supra.)  These  rules 
should  be  construed  end  applied  in  the 
spirit  which  underlies  the  Code.  Sections 
S91-393, Bev.St.  18K1.  But  conceding  wlth- 
nat  deciding  that  tbelnstructlons  so  given 
by  the  court,  at  request  of  appellee,  to 
the  Jury  relative  to  constructive  notice  on 
the  part  of  the  appellant  ot  the  alleged 
negligence  of  said  company,  correctly 
state  the  law  applicable  to  tbe  case,  ttam 
the  seventh  Instruction  asked  by  appellaot, 
under  the  circumstances  of  this  case, 
should  have  been  given.  It  Is  not  neces- 
sary to  decide  whether  U  appellee's  In- 
structions ot  whicbeuniplaint  is  madebed 
not  been  given,  or  If  appellant's  Instruc- 
tions which  were  refused  had  been  given 
along  with  them,  or  wlietber.  if  all  of  the 
Instructions  In  question  had  been  refused, 
there  would  have  been,  iu  any  such  event. 
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xoTeraible  error  Id  tbe  reeurd.  It  is  anlBp 
dent  to  flay  that.  In  tbe  view  we  faaTe 
taken  nt  the  caae.  any  one  of  tbe  errors 
which  w«j  have  hereinbefore  mentluned. 
standlOK  alone,  may  have  been  barmleaa, 
bat,  vrbm  the  entire  caee  as  presented  by 
the  record  is  examined  and  considered  as 
a  whole,  vre  cannot  say  It  appears  "to 
tbe  coart  that  tbe  merits  have  been  fatrly 
tried  and  datermloed  in  the  court  below," 
or  that  the  errors  referred  to  do  "not 
affect  the  snbatantlal  rights"  of  appellant. 
Sections  398,  658,  Rev.  St.  1881 ;  Elliott's 
App.  Proc.  SS  599,  632.  This  case  does  not 
come  wltbln  the  rale  that,  where  the  rec- 
ord aSlrmativety  shows  that  the  verdict 
is  right  opon  tbe  evldrace,  the  Jad^ment 
will  not  be  reversed  because  tbe  court 
erred  In  the  InstrDcclons  grlven  to  the  Jury, 
or  for  error  In  refusing  to  give  loHtruc- 
tlons.  Woods  V.  Board  of  Com'rB,128  Ind. 
289,  292.27  N.  E.  Rep.  611.  An  appeUate 
court,  in  the  light  of  tbe  observation  and 
experience  of  nlal  prlue  courts,  and  of  tbe 
meinbera  of  the  profession  who  have  bad 
an  extensive  and  long-con  tinned  practice 
in  tbe  trial  ufcansesbetorejaries, may  and 
ordinarily  will  aasame  that  the  ^vlng  of 
merely  Irrelevant  or  slightly  Inaccurate 
iDstrnctlons  do  not  bav»  any  controlling 
iDfloenee  on  the  reeult,  and  therefore  the 
presnmptloQ  In  such  cases  is  that  a  Just 
CDDClovlon  was  reached  In  tbe  trial  court, 
(and  this  rnle  may  apply  in  some  cases 
where  tbe  InstmctionB  are  more  radically 
erroneous,  and  also  where  correct  and 
pertinent  instmctlons  are  refused;)  but 
where  tbe  evidence  Is  so  ansatlstactory  on 
the  vital  points  In  the  ease  as  to  render 
it  extremely  donbtful,  in  tbe  mind  of  the 
cuort,  whether  tbe  verdlet  was  right, 
while  It  Is  trae  tbe  coart  wlU  not  weigh 
the  eTldence,  it  will,  when  there  Is  soeb 
error  In  tbe  record  as  Is  shown  to  exist  in 
tbts  ease,  proceed  on  tbe  theory  that  tbe 
errors  were  bnrtful.  In  this  case  tbe  rec- 
ord discloses,  in  tbe  opinion  nf  the  court, 
under  the  facts  and  clrRnmstauces  to 
which  we  have  called  attention,  sach  prej- 
udicial error  In  tbe  giving  and  refusing 
otloHtrnctlons.  on  account  of  which,  for 
tbe  reasons  Indicated,  tbe  Judgment  of  tbe 
court  below  Is  reversed,  witb  instructions 
to  grant  a  new  trial. 

REINHABD,  J.  I  concur  In  the  result, 
but  think  the  Judgment  ought  to  be  re- 
vnsed  on  the  evidence  also.  In  my  Judg- 
ment there  is  no  evidence  tending  to  sbow 
any  knowledge  of  the  unsafe  condition  of 
the  tree.  It  Is  not  shown  at  what  partlc- 
Diar  time  Dr.  Waebburne  discovered  that 
tbe  tree  had  beeo  scorched,  nor  does  it  ap- 
pear that  be  knew  the  extent  to  which  it 
bad  been  injured.  It  was  tbe  duty  ot  the 
appdieeto  prove  knowledge  ottbe  detect- 
ive condition  in  the  city. 


(7  Ind.  ^p.  HB> 
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UGHTCAP. 
(Appellate  Gonrt  of  Indiana.    May  2^  1S9B.) 
OABBiKita— IjImitbd  Tiuins. 
A  person  who  bun  a  ticket  from  a  rall- 
nad  conoMuy  Is  ratitlea  to  ofto  tbe  same  as 
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fiue  only  od  a  train  which  ts  scheduled  to  sb^, 
for  die  purposes  of  recelTinr  and  dischargii^ 
passengers,  at  tbe  place  menUoued  ia  the  ticket 
as  his  destination;  and  the  fact  that  at  such 
place  there  ia  a  railroad  crossing  at  which  all 
trains  are  required  to  atop  does  not  cliange 
this  role. 

Appeal  from  circuit  court,  Pulaski  conn* , 
ty;  Georgo  Burson,  Judge. 

Action  by  Henry  Lightcap  against  the 
Pitt8bargh,Clnclaaati,Cb]cago& St.  Louis 
Railway  Company  to  recover  damages  for 
refusal  tu  receive  piaintltf'a  ticket.  A  de- 
murrer to  the  complaint  waa  overruled, 
and  Judgment  was  rendered  for  plaintiff, 
and  defendant  appeals.  Reversed. 

N.  U.  Ross,  for  appellant.  Spangler  ft 
Spangler  and  H.  R.  RobblnB,Ior  appellee. 

REINHARD,  J.  Llgbtcsp  sued  the  rail- 
road company  for  damages.  He  alleges  in 
his  complaint  that  tbe  appellant,  on  the 
14th  day  of  July, 1891,  owned  and  operated 
a  railroad,  and  was  a  common  carrier  of 
passengers  for  blre.  between  North  Jnd- 
son.  In  Stark  county,  Ind.,  and  Logans- 
port,  in  ths  samestate.  Tbaton  said  day 
tbe  appellee  purchased  a  ticket  from  tbe 
appellant  entitling  him  tu  ride  from  North 
Judson  to  Logansport,  and  from  there 
back  to  North  Judaon,  and  that  he  paid 
therefor  the  sum  of  92.20,  which  was  tbe 
regulMT  price  for  flrstHjlass  fare.  That.  In 
pnrBuan<v  of  tbe  contract,  the  appellant 
carried  the  appellee  to  Logansport,  and 
returned  to  blm  bis  "rrtum  coupon, "eott- 
tilng  appellee  to  ride  from  Logansport 
back  to  North  Judson.  Tbaton  tbe  fol- 
lowing day,  and  within  the  lite  ot  tbe 
ticket,  tbe  appellee  got  on  board  ot  one  of 
appellant's  passenger  coaches  going  from 
Logansport,  to  and  through  Nortb  Jud- 
son, wbi'Jb  is  a  regular  station  on  appel- 
lant's road  and  tbe  crossing  of  two  other 
railroads,  and,  according  to  law  tbe  ap- 
pellant is  bound  to  stop  all  ber  trains  at 
Nortb  Judson,  and  did  stop  said  train  at 
said  station,  and  permitted  appellee  and 
three  other  passengers  toallgbt  therefrom 
at  said  station  on  said  day;  and  while 
riding  in  appellant's  passenger  coacb,  and 
in  care  of  appellant's  servants,  the  con- 
ductor on  said  train  demanded  from  ap- 
pellee bis  fare,  whereupon  tbe  latter  ten- 
dered the  conductor  said  coupon  ticket, 
which  he  relueed  tu  take  or  accept,  and 
demanded  of  appellee  $2.90  In  money.  Ap- 
prise protested  against  this  demand,  but, 
to  avoid  expulsion  from  the  car  by  said 
conductor,  he  was  compelled  to  and  did 
give  tbe  latter  the  said  som  claimed  by 
blm.  That  said  conductor  threatened  to 
and  would  have  pnt  appellee  off  tbe  train 
bad  he  not  given  him  said  amount.  Ap- 
pellee was  greatly  mortified  and  bomlllated 
by  being  thus  compelled  to  part  with  bis 
money  in  the  presence  of  tbe  passengers  of 
said  coach,  and  endured  great  mental  suf- 
fering In  consequence  of  said  treatment,  as 
well  as  tbe  lose  of  bis  money,  to  his  dam- 
age In  tbe  sum  of  $6,000.  Tbe  overruling 
of  a  demurrer  to  this  complaint  constl- 
totes  tbe  first  error  rdied  upon  for  a  re- 
versal of  the  Judgment. 

It  will  be  noticed  that  In  tbe  complaint 
there  Is  an  entire  absence  of  any  aver- 
ments that  tbe  train  npon  wbleta  appellee 
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had  taken  pasaaKe  to  North  JodMin  was 
BCbeduled  to  stop  at  tli«  station  ur  depot 
at  that  point  for  the  pnrpoBe  of  receivlDg 
aud  dlBRbargioK  paMenfcera.  Nor  is  there 
any  allegation  that  it  was  the  appellant's 
cuHtom  to  stop  said  train,  or  that  the 
other  railroads  meotioned  crossed  appvU 
lant's  road  at  or  near  the  eompany'i  sta- 
tloo  at  North  Jndson.  There  Is  an  arer- 
ment  that  appellant  waei  required  by  law 
to  stop  at  North  Judeon,  and  did  stop 
there;  bnt  nt  what  point,  and  whether  or 
not  the  said  stopping  place  was  near  said 
company's  station  there,  is  not  stated; 
and,  so  far  as  the  complaint  Informs  us  to 
tbecontrary,ltittay  be  quitn  true  that  the 
appellant's  station  aod  stopplnx  place  at 
North  Jndson  of  the  train  Id  question  were 
separate  and  distinct  placeu,  and  any  dis- 
tance apart  the  one  from  the  other.  It  Is 
true  there  ia  an  averment  that  in  this  In- 
stance the  train  stopped  "atsaid  station,** 
and  permitted  the  appelleeand  three  oiber 
pasaengerB  to  alight,  bnt  whether  such 
■top  waa  In  consequence  of  the  payment 
ot  fare  by  the  appellee,  or  In  consequence 
of  the  railroad  crossings,  or  for  the  pur- 
pose of  allnwlng  passengers  to  leave  the 
train,  does  not  appear.  Donbtiess  a 
railroad  company  not  only  has  the  right, 
but  it  Is  Its  duty,  to  operate  its  trains  in 
accordance  with  establlslied  rules  and  regu- 
latlons,  and  npon  these  it  la  not  bound  to 
Infringe  In  order  to  accommodate  a  single 
passenger.  On  the  other  hand,  it  Is  the 
duty  of  one  about  to  become  a  pa8<>eni?er 
to  use  reasonable  diligence  In  acquainting 
himself  with  the  rulen  and  regulations  of 
the  company  respecting  the  time  when, 
the  place  where,  and  the  clrcnmatancea 
under  which  a  train  upon  which  he  desires 
to  travel  may  go  or  stop,  according  to 
the  company's  rules  and  regulations;  and 
If,  by  neglecting  to  do  so,  he  malies  a  mis- 
take, he  can  have  no  remedy  if  he  be  car- 
ried past  bis  destination  or  ejected  before 
getting  there.  Railway  Co.  v.  Nnzum,  50 
lad.  HI;  Railway  Ck>.  v.  Applewhite,  52 
lud.  640;  Railroad  Co.  v.  Hatton,  60  Ind. 
12;  Railroad  Co.  v.  Bills,  104  Ind.  14,  S  N. 
E.  Rep.  611;  Id.,  118  Ind.  221,  20  N.  E.  Rep. 
775. 

If,  under  the  company's  regulations,  the 
train  upon  whirb  appellee  had  taken  pas- 
sage was  not  required  to  stop  at  North 
Judson,  the  appellee  had  no  right  nnder 
bis  contract  to  travel  upon  that  train  by 
reason  of  the  ticket  he  held.  The  mere 
fact  that  the  train  was  compelled  to  stop, 
and  did  stop,  on  account  oT  the  railroad 
crossing  atNortb  Jndson, did  not  give  the 
appellee  any  right  under  bis  contract  to 
go  upon  such  train,  which,  for  aught  that 
Is  pleaded,  may  have  been  a  limited  one 
between  LogansporC  and  some  point  be- 
yond North  Jndson.  Whenhe  entered  the 
appellant's  coach  with  no  ticket  other 
than  the  one  he  had, he  hecamea  trespass- 
er, and  conld  lawfully  remain  upon  the 
train  only  by  paying  his  fare  to  the  first 
r^ular  stopping  station,  unless  the  con- 
ductor ooDsented  to  carry  htm  to  North 
Jndson  on  his  return  coupon.  If  he  re- 
fused to  pay  such  fare,  the  conductor 
would  have  had  the  right  to  stop  the 
train  at  once,  and  compel  blm  to  leai'e  It, 
or  be  could  have  done  what  Itaeeins  he 


did  do,— collect  fare  from  htm  totbeflnt 
station  at  which  the  train  was  schednle^ 
to  halt.  Had  the  conductor  chosen  to 
carry  him  past  Noiiib  .Tudson.  and  to  the 
next  stopping  point,  the  appellee  would 
have  been  without  redress  for  being  car^ 
rted  h?yond  his  point  of  destination.  The 
conductor.  It  would  seem,  chose  to  «eN 
else  bla  right  ot  collecting  fare  to  the  next 
station  where  the  trcdn  was  scheduled  to 
stop.  If,  when  the  train  reached  North 
Judson,  and  stopped  on  account  of  the 
crossing,  the  appellee  and  others  availed 
themselresol  the  opportunity  to  allirht, 
the  company  cannot  be  deemed  to  have 
waived  its  right  to  carry  paseengers  on 
said  train  only  between  Logansport  and 
some  point  beyond  North  Jndson.  Nei- 
ther nnder  its  contract  nor  by  virtue  of  Its 
general  duty  as  a  carrier  did  appellant 
violate  Its  obligations  to  the  appellee.  It 
never  agreed  to  carry  him  to  North  Jud- 
son upun  this  train,  and  it  was  under  no 
legal  duty  to  do  so.  It  appellee  cbose  to 
remain  on  the  train  as  a  passenger  to 
some  point  beyond  North  Judeon,  takings 
his  chances  for  getting  off  at  North  Jnd- 
son, that  wan  for  him  alone  to  determine. 
Bnt  the  mere  tact  that  the  train  was 
obliged  to  halt,  and  did  so,  at  the  railroad 
rroRHlng,  and  by  reason  of  the  same,  whlcli 
is  the  utmost  that  can  be  made  out  ot  the 
averments,  gave  ths  appellee  no  rights  as 
a  passenger  to  that  point  by  vlrtne  of  his 
return  ticket.  In  the  absence  of  any  agree- 
ment to  take  him  there;  tor  his  ticket 
wonld  have  been  valid  only  on  some  train 
that  was  scheduled  to  stop  at  North  Jud- 
son, and  that  this  was  such  a  train  Is  not 
averred.  The  9S.S0  collected  may  have 
been  tor  fare  to  the  next  regular  stopping 
point,  and  this,  we  think,  the  conductor 
had  a  right  to  exact  ot  the  appellee.  If 
the  latter  availed  himself  ot  theopporto- 
nlty  to  leave  the  train  when  it  stopped  at 
the  crossing,  notwithstanding  the  tact 
that  he  had  paid  his  way  to  the  next 
stopping  station,  he  cannot  now  be  heard 
to  complain.  Other  errors  raited  upon 
nei'd  not  now  be  considered.  Judgment 
reversed,  with  lastruetlona  to  sustain  the 
demurrer  to  the  comylalnt. 

ROSS,  J.,  took  no  Dart  In  the  decision  ol 
this  case. 


(T  XnO.  App.  TO) 

BTANS  et  aL,  Gonnty  Oommlwloiiers,  t. 

WBST.i 

(Appellate  Conrt  of  Indiana.  May  24,  1893.) 

APPELLATB  CoUBT — JUBISDIOTtON. 

Tbe  appellate  court  has  not  jurisdictkm 
to  entertain  aa  appeal  from  a  indgmeat  of  the 
circuit  court  made  in  a  proceeoiog  to  lay  out  a 

road. 

Appeal  from  clrcultcourt,Boonecounty. 

Proceedings  were  commenced  by  peti- 
tion to  Thomas  B.  Evans  and  others, 
county  commissinDere,  to  eatabllsh  a 
gravel  road.  Samuel  West  appeared  as 
remonstrator  before  commissioners,  and 
moved  to  dismiss  proceedings,  and  the 
motion  was  denied.  The  remonstrator 
appealed  to  the  circuit  court,  » hlch  ren- 
dered Judgment  holding  the  prctcesdlngs 

^Tnuufwnd  to  anpmu  Cosrt  8m  n  N.  B.  SS, 
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void,  and  tbe  coanty  commissloneni  ap- 
peal. AppealtranaferredtoBupreuiP  coart. 

T.  W.  Lockbart  and  O.  P.  Maban,  for 
appellants. 

PER  GORIAM.  A  petition  was  filed  be- 
loro  Che  board  uf  commletslonets  uf  Boone 
county  by  appellants  to  establlsba  gravel 
road,  under  Bectlon  5091  et  seq.,  Rev.  St. 
18H1.  Thn  board  appointed  vlewera  and 
an  eoKtneer  to  lay  out  thp  road,  and  re- 
port upon  ita  ntility,  whlcb  was  done  ac- 
cording to  the  order.  Tbe  viewers  bavlng 
reported  the  road  ot  public  utility,  the 
board  ordered  the  same  establlahed,  and 
appointed  an  engineer  to  have  the  Im- 
provement made,  and  also  appointed  a 
committee  to  apportion  tbe  expenses  of 
the  Improvement,  tbe  same  having  there- 
tofore been  estimated  and  assessed.  In 
pursnance  of  this  order,  the  committee 
acted,  and  subsequently  reported  sui'h  ap- 
portionment, and.  In  tbe  bcsbIou  at  which 
such  report  was  made,  the  appellee  ap- 
peared as  remonatrator,  and  moved  to  (11^- 
rolss  tbe  entire  proceedings,  wblch  motion 
was  overroled,  and  the  remunstrator  ap- 
pealed to  the  circuit  court,  and  such  pro- 
caedingB  were  afterwards  bad  that,  upon 
issues  joined,  the  court  made  a  special 
finding,  and  held  the  entire  'proceedings 
void,  and  rendered  Judgment  In  favor  of 
tbe  appellee,  from  which  this  appeal  was 
taken  to  the  supreme  court.  The  caifse 
was  transferred  to  this  court  by  the  clerk, 
nnderthe  belief,  we  suppose,  that  this  was 
a  proceeding  to  enforce  a  statutory  lien 
for  tbe  assessments,  ot  wblch  class  of  cases 
this  court  has  Jursldlction.  Aces  1893,  p. 

This  Is  not  a  proceeding  to  enforce  a 
llett,  however,  hut  to  estnbMsb  a  gravel 
road  under  the  statute.  No  Jurladlctlon 
has  been  conferred  npon  the  appellate 
conrt  in  appenlsfrom  such  proceedluKs,  and 
the  Jurisdiction  Is  therefore  reserved  in  the 
supreme  conrt.  Ordered  transferred. 


(7  iDd.  Am.  ew) 

OHIO  A  M.  RT.  GO.  t.  LHV  Y. 
(Appellate  Court  of  Xndluia.  May  2S,  1883.) 

NBOLieBKCR— EiVIDESCB— DBCLAKATIONS. 

In  an  action  i^rahist  a  railroad  company 
for  damages  arising  from  personal  injuries  to 
plaintifTs  wife,  cauuetl  hy  fallinfr  into  an  ex- 
cavation adjolDing  defendant's  track.  It  is  error 
to  admit  the  declarations  and  admissions  of  the 
general  solicitor  of  defendant  respecting  the 
qnestion  of  notice,  in  the  absence  of  eridence 
that  he  was  invested  with  anthority  concerning 
the  use  and  occnpation  of  the  street  in  which 
the  excavation  was  made.  Railway  Oo.  v. 
Levy,  (Ind.  8np.)  32  N.  E.  Rep.  819,  fhllowed. 

Appeal  from  circuit  conrt,  Jefferson 
eoonry;  W.  T.  Friedly.  .rndge. 

Action  by  Reuben  Levy  aiEalnst  the 
Ohio  &  Mlssisflippi  Railway  Company. 
Judgment  for  plain tlK.  Defendant  ap- 
peals. Reversed. 

McMoUen,  Johnston  &  McMoUen  and 
Edward  Barton,  for  appellant.  Korbley 
&  Ford  and  A.  O.  Smith,  for  appellee. 

DAVIS.  J.  Tbe  appellee  was  tbe  piain- 
tiR  tMlow.  He  brooght  this  action  to  re- 
cover damagM  siut^ned  toy  blm  oU  ae- 
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count  ot  Injuries  his  wife  received  In  con- 
sequence uf  tailing  into  a  ditch  which  It 
la  alleged  th«  appellant  negligently  main- 
tained adjoining  The  railroad  Craek  In 
Madison  street.  In  tbe  city  of  North  Ter< 
nun.  The  appellee  rwovered  Judgment  In 
the  court  below,  from  which  appellant 
prosecutou  this  appeal.  Tbe  wife  of  appel- 
lee has  ahio  proseeated  an  action  to  re-' 
cover  the  damages  smtalned  by  her  la  the 
same  accident.  Railway  Co.  v.  liOvy, 
(Ind.  Sop.,  Nov.  term,  1892,)  S2  N.  B.  Rep. 
816. 

On  the  trial  of  bis  case,  and  also  on  the 
trial  of  tbe  case  cited,  appellee,  over  ap- 
pellan t*s  objection ,  was  perml t ted  to 
prove  by  Mr.  Cope,  formerly  mayor  ot 
North  Veraon,  a  conversation  between 
bimmtf,  doling  hia  term  of  office,  and  Mr. 
Beecber,  the  general  solicitor  of  the  road, 
concerning  tbe  ditch  lu  question,  In  wblcb 
said  atturney  Btati»d,  in  snbstance,  that 
tbe  company  would  fix  tbe  ditch,  which 
promise  was  not  kept.  The  declarations 
and  admissions  ot  Mr.  Beecber.  so  proven, 
tended  to  establish  tbe  fact  that  appel- 
lant  was  responsible  fur  tbe  alleged  negli- 
gence, and  that  the  company  would  rem- 
edy the  defert.  Conneel  for  appellee  Insist 
that  under  the  clrcumHtances  the  declara- 
tion and  admission  of  the  general  solicitor 
were  competent.  Further,  it  Is  urged 
that  the  daneerons  condition  i>f  the  ditch, 
the  responsibility  of  appellant  therefor, 
and  all  the  facts  and  circnmetanees  con- 
stituting tbe  alleged  negligence  of  appel- 
lant, were  fully  proven  by  other  evidence 
on  the  trial,  and  therefore,  It  la  earnestly 
urged,  if  the  testimony  was  improperly 
admitted,  such  error  was  harmless.  The 
argument  of  learned  counsel  Is  cogent, 
and,  whatever  onrconcluslon  mlghtotber- 
wlse  have  been,  the  Identical  qnestion 
now  under  coostderatfon  was  decided  ad- 
versely to  appellee  In  tbe  ease  cited.  The 
two  eases,  so  far  as  tbe  qnestion  here  In- 
volved Is  concerned,  are  in  all  respects  the 
same.  The  record  In  the  wife's  case  was 
oDered  In  evidence  by  appellee  on  tbe  trial 
of  this  case,  but  was  excluded.  The  rec- 
ord so  offered  Is  not  Id  tbe  transcript  in 
this  case.  Counsel,  however,  concede,  in 
their  briefs,  that  the  two  causes  of  action 
arise  out  of  the  same  transaction,  and  that 
the  question  now  under  consideration 
fErows  out  of  the  same  conversation.  A 
thorough  examination  of  therecords  leads 
the  writer  to  theconclusionthat  the  admis- 
sion ot  the  evidence  in  question,  when  con- 
sidered in  the  light  of  all  tbe  other  circuui- 
slances.  If  erroneous,  was  not  prejudicial 
to  appellant.  Coonsel  for  appellee  say 
in  their  brief.  "Tbe  plaintiff.  Reuben 
Levy,  had  no  causeof  action  to  recover  the 
expenses  to  which  he  was  put.  In  endeav- 
oring to  cure  bis  wife  of  tbe  injuries  she 
received,  unless  she  had  a  cause  of  action 
for  the  same  Injuries.  Her  cause  of  action 
depended  on  ber  freedom  from  contribn- 
tory  oegllKence,  and  the  defendant'B  n^- 
ligence.  Her  recovery  of  a  Judgment  es- 
tablished both  of  these  proposltluns. 
The  defendant  had  Its  day  in  court  on 
both  of  them.  The  same  evidence  to  es- 
tabllab  them  was  competent  here  that 
was  competent  there."  With  this  state- 
ment we  concur,  as  applied  to  tbe  ques- 
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tlon  under  dlfKoasJon.  11  this  conelaaion 
Ifl  correct,  tben,  Id  the  state  of  tiie  record 
before  as,  wbatever  ruUnK  wub  prejudictal 
on  tbe  trial  of  tbe  action  Instituted  by  tbe 
wife  woald  be  UkewlHe  prejudicial  on  the 
trial  of  tbe  action  by  the  bniiband.  Tbe 
statute  provides  that  "the  appellate 
conrt  Btaall  be  governed  In  all  things  by 
tbe  law  as  declared  by  tbe  sopreme  coort 
of  tbla  state,  and  It  shall  not,  directly.  In- 
diiectly,  or  by  Implication,  reverse  or 
modify  any  decision  nt  tbe  sopreme  coort 
uf  tbls  state.  **  Acts  1893,  p.  29.  There  la 
no  basis  for  discrimination,  so  far  as  this 
qaeatloD  is  concerned,  between  the  case 
Instituted  by  Theresa  Levy  and  tbe  one 
instltnted  by  Benben  Lery.  The  eases, 
In  this  respect,  cannot  be  dtstingolsbed. 
Whether  a  recovery  by  a  wife  for  the  In- 
juries sustained  by  her  on  account  of  the 
negligence  of  the  defendant  la  conclusive 
against  tbe  defendant,  on  the  question 
of  aocb  negligence,  lu  an  action  by  tbe 
husband  to  recover  lor  the  expenses  in- 
curred by  blm  for  necessary  surgical  and 
medical  treatment  for  ber  on  accunnt  of 
such  injuries,  we  need  not  consider  or  de- 
ride, for  the  reason  the  question  la  nut 
properly  presented  by  the  record.  On  the 
authority  of  the  opinion  of  the  supreme 
conrt  In  tbe  Theresa  Levy  Case,  the  Judg- 
ment of  tbe  court  below  la  reversed,  with 
Instructions  to  grant  a  new  trial. 

QAVm,  C.  J.,  did  not  participate  in  the 
decision  of  this  case. 


07  InA.  App.  H) 

DAGGY.  Township  Tmstee,  v.  BAlL  et  al. 
(Appellate  Conrt  of  Indiana.  May  2S,  1893.) 
DaAiKAQB— Rbpaibs  —  AcTioH  TO  Bnfobcb  Pbh- 

ALTT— PLKADIHG8— IdBN— AMSHDMBHT  OP  StAT- 
UTB  AFTBE  FbHXLTT  INCURRBD. 

1.  BlUott.  Sopp.  §  1207,  reqidres  erei/ 
landowner,  in  September  and  October  (tf  each 
year,  to  clean  oat  and  repair  the  ditches  allot- 
ted to  his  land.  Section  1208  regalres  tbe  town- 
ship trustee,  as  soon  after  the  Ist  day  of  No- 
vember of  each  year  as  is  practicable,  to  exam- 
ine the  ditches  in  his  township,  and  provides 
that,  if  be  finds  any  landowner  [n  defanlt,  snch 
trustee  shall  at  once  cause  the  ditob  to  be  re- 
paired, and  that  be  may  enforce  the  expense 
thereof  against  the  land.  BM  that,,  as  It  Is 
the  absolate  duty  of  tbe  landowner  to  annual- 
ly clean  ont  and  repair  tbe  ditches  allotted  to 
his  land,  in  an  action  by  the  trustee  to  recover 
the  expense  of  making  sndi  repairs  the  com- 
plaint need  not  allege  that  defendant's  "allot- 
ment of  the  ditch  for  repairs  was  oat  of  repair 
or  needed  cleaning,"  thoagh  section  1203  pro- 
vides that,  "when-  It  may  be  shown  to  the 
satisfaction  of  tbe  tmstee  that  there  is  no  ne- 
cessity for  an  annaal  cleaning,  he  shall  not 
enforce  the  penalties  for  nonperformance." 

2.  Sach  statute  creates  a  lien  on  ^e  land, 
mforceable  by  action,  for  the  exoenses  of  the 
tmstee  in  cleaning  out  and  repairing  a  ditch 
allotted  to  it  on  tbe  owner's  failure  to  do  so. 

3.  Under  Rev.  St.  1881,  §  248,  providing 
that  the  "repeal  of  any  statute  shall  not  have 
the  effect  to  release  or  extinguish  any  penalty, 
forfeiture,  or  liabiKty  incurred  under  snch  stat- 
ute, unless  the  repealing  act  shall  so  expressly 

Srovide."  Acts  1891,  p.  47,  amending  ESUIott, 
upp.  H  1207. 1208,  which  nro^dM  for  keeping 
ditches  in  r^air,  and  attadus  a  praaltr  for  a 
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violation  thereof,  does  not  affect  tbe  right  of 
action  to  recover  a  penalty  for  such  -^^ation 
wliicb  accrued  before  tbe  amendment. 

Appeal  from  circuit  conrt,  Wblte  coun- 
ty; A.  W.  Reynolds,  Jndge. 

Action  by  George  W.  Daggy,  townehlp 
trustee,  against  Jennie  T.Bali  and  others. 

From  an  order  enstalniag  a  motion  in 
arrest  of  a  Judgment  for  plaintiff,  be  ap- 
peals. Beversed. 

T.  F.  Palmer  and  Hartman  ft  Hamelle, 
lor  appellant.  Sellers  ft  Ubl,  tor  appellees, 

GAVIN,  C.  J.  Tbe  appellant  brought 
suit  to  enforce  against  tbe  land  described 
In  his  complaint  alien  lor  the  expense  of 
repairing  and  eleanlng  ont  that  portion 
of  a  public  ditch  allotted  to  It  under  tbe 
law  of  1889.  After  a  trial  and  finding  fur 
tbe  appellant,  tbe  court  sustained  appel- 
lees* motion  in  arrest  of  Judgment.  From 
this  rnllng  tbe  appellant  appeals,  tbns 
bringing  before  us  for  determfnation  tbe 
sufficiency  of  the  complaint. 

The  complaint  is  quite  lengthy,  and  we 
will  not  set  It  ont  In  this  opinion,  but  will 
take  up  and  consider  the  various  objec- 
tions presented  to  the  complaint  by  ap- 
pellees. It  Is  contended  by  appellees  tbat 
tbe  complaipt  was  bad,  because  "it  la 
nowhere  charged  that  appellees*  allot- 
ment of  tbe  ditch  for  repairs  was  out  of 
repair,  or  needed  cleaning.*  The  com- 
plaint shows  the  allotment  regularly 
made,  the  proper  notice  thereof  given, 
and  their  final  confirmation.  It  also 
shows  that  appellant,  "after  the  1st  day 
of  November,  1890,  eiamlned  said  John  F. 
Price  ditch,  and  found  that  tbe  defendant 
had  failed  to  clean  out  and  repair  tbe  por- 
tions of  encb  dltcb  allotted  to  said  lands, 
whereupon  he  caused  sucb  portions  to  tie 
cleaned  out  and  repaired  at  a  cost  which 
Is  the  fair  cash  value  of  the  work, "etc. 
Also  "that  said  lands  are  and  have  been, 
long  before  said  allotments  were  so  made. 
In  tbe  name  of  said  Jennie  T.  Ball,  and 
that  all  tbe  defendants  claim  some  interest 
In  said  land,  tbe  exact  nature  of  wbicta  is 
unknown  to  plaintiff,  and  tbey  are  made 
parties  hereto,  to  answer  to  tb^r  Inter- 
est." etc.  By  section  6  of  tbe  act  of  1889 
(being  section  1207.  Elliott,  Snpp.)  It  is 
made  the  du  ty  of  tbe  landowner  "  to  clean 
ont  and  repair  the  portion  of  said  work 
Bu  allotted  to  such  tract  of  land,  *  •  • 
between  tbe  first  days  of  September  and 
November,  of  eaeb  -and  every  year  there- 
after." By  section  7  of  the  act  of  1889 
(Elliott,  Snpp.  S  1208)  it  Is  made  the  duty 
of  tbe  township  trustee,  "as  soon  after 
tbe  first  day  of  November  of  each  year  as 
is  practicable,  to  examine  the  ditches  in 
his  township,  and,  if  be  find  that  any 
sucb  owner,  corporate  road,  or  railroad 
has  failed  to  clean  and  repair  the  portion 
of  said  ditch  or  drain  allotted  to  tbe 
lands  of  snch  owner,  or  to  snch  corporate 
road  or  railroad,  snch  trustee  shall  at 
once  canse  such  portion  to  be  cleaned  ont 
and  repaired  at  the  cost  of  such  owner, 
or  such  corporate  road  or  railroad,  end 
may  certify  sncb  expense  to  tbe  auditor 
ul  tbe  county,  who  shall  place  tbe  same, 
together  with  the  tees  of  sncb  tmateis 
on  tbe  dnpUcate  aaan  asMnroent  upon 
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the  land  of  ench  owner,  ur  Dpon  the  right 
nt  way  property  and  Iranchisee  of  aach 
corporftte  road  or  railroad,  and  theaame 
aball  be  a  lien  tbereoo,  and  collected  as 
other  taxes  are  eolleeted,  and,  when  col- 
lected, sbalt  b»  paid  over  to  aach  trustee; 
or  such  trustee  majr  recover  such  expense 
aud  his  fees  before  any  Justlue  of  the  peace 
of  the  township  where  such  owner  re- 
sides, or  through  which  such  road  or  rail- 
road runs,  or  he  may  bring  suit  In  the 
circuit  or  superior  court  of  the  county  to 
collect  such  expense  and  fees,  and  enforce 
and  foreclose  the  Hen  upon  sach  laud." 
It  will  be  observed  that  these  sectlonii  do 
not  confer  upon  tbe  trustee  any  discre- 
tionary power  to  examine  the  drains,  and 
ascertain  and  determine  whether  they 
really  need  cleaning  cat.  In  order  to  en- 
abla  them  to  snbserve  their  purpose;  nor 
do  theee  sections  require  tbe  owner  to 
clean  out  If  really  needed  to  make  the 
ditches  work  right.  On  the  contrary,  by 
these  sections  the  law  Imposes  upon  tbe 
owner  the  absolute  doty  of  cleaning  out 
and  repairing  auaually.  Recognising 
that.  In  the  course  of  nature,  by  tbe  ac- 
tion of  the  running  water,  and  by  frosts 
and  falling  rains  and  other  natural  caus- 
es, there  must  necessarily  be  within  a 
year  more  or  letis  disturbance  of  the  ditch 
from  its  original  condition,  the  law  de- 
termines the  frequency  with  which  these 
cleanings  shall  be  made.  The  complaint 
fbllowB  the  requirements  of  the  atatnte 
in  this  respent,  and  no  more  can  be  de- 
manded. It  is  true  that  In  section  1203, 
Elliott,  Sapp.,  there  is  a  proviso  "that 
when  It  may  be  shown  to  tbe  satlftfaction 
of  the  trustee  that  there  Is  no  neces^ty 
for  an  annual  ■cleaning,  he  shall  not  en- 
force tbe  penalties  for  nonperformance, 
but  In  no  case  sfaall  the  work  be  delayed 
more  than  two  years."  This  proviso, 
however,  constitutes  matter  ot  defense 
merely.  Primarily,  It  Is  the  duty  of  the 
trostee  to  see  that  the  ditch  Is  cleaned 
annoally.  If  any  different  order  was 
made  by  him,  It  devolves  upon  the  defend- 
ant to  plead  and  prove  it,  and  this  bas 
not  been  done.  State  v.  Maddox.  74  Xnd. 
105:  Hewitt  V.  Btate.321  Ind.  S45;  33  N. 
B.  BepL  88;  Teel  v.  Fonda,  4  Johns.  804, 
BUSS,  Code  PI.  S  a02. 

It  ip  also  suggested  that,  nnder  this 
atatuie,  no  lien  for  these  expensee  Is  ere* 
ated  which  can  he  enforced  by  action. 
We  are  nut  favorably  Impressed  with  this 
view  ot  tbe  law.  **In  the  construction  of 
statutes  the  prime  object  Is  to  ascertain 
and  carry  ont  the  purpose  of  tbe  legisla- 
ture In  their  enactment."  City  of  Evans- 
vine  V.  Summers.  106  Ind.  192,  9  N.  G.  Rep. 
81.  "It  is  a  settled  principle  that  In  con- 
struing a  statnte  the  Intention  ot  tbe 
legislature  must  govern."  Taylor  v. 
Board,  67  Ind.  SS3.  Tbere  Is  no  room  to 
donht  that  the  leglslatore  by  this  statnte 
did  Intend  toereate  a  lien  npon  tbe  land 
lor  these  expenses,  entorceable  by  anlt  Im 
tbe  circuit  or  superior  courts. 

It  Is  also  urged  that  the  lien  was  lost 
bv  mason  of  the  amendment  ot  the  act 
of  1888in  1891.  In  1891,  (see  Acts  1891,  p. 
47.)  and  dnrina;  the  pendency  of  this  ac- 
tion, the  legislature  amended  sections  0 
and  7  of  the  act  of  3880.  they  being  sec- 
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tlona  1207  and  1208  of  Elliott's  Supple- 
ment. Counsels'  position  lo  that  by  the 
amendment  of  the  statute  tbe  amended 
sections  are  repealed,  and  rights  acquired 
thereunder  lost,  unless  they  had  been  es- 
tablished by  Judgment,  or  were  saved  by 
the  express  provisions  of  the  amended 
law,  and  this  would  appear  to  have  been 
the  view  of  the  learned  Judge  who  deter- 
mined the  cause  In  tbe  court  below.  In 
coming  to  this  conclusion  we  think  the 
provisions  of  section  248,  Rev.  St.  1881, 
must  have  been  overlooked.  This  section 
reads  as  follows:  "Whenever  an  act  Is 
repealed  which  repeal4>d  a  former  act, 
such  act  shall  not  thereby  be  revived,  un- 
less it  shall  be  so  expressly  provided. 
And  the  repeal  of  any  statute  shall  not 
have  tbe  effect  to  release  or  extinguish 
any  penalty,  forfeiture,  or  liability  In- 
curred nnder  such  statute,  unless  the  re- 
pealing act  shall  so  expressly  provide; 
and  ench  statute  shall  tie  treated  as  atiU 
remaining  in  force  for  tbe  purpose  of  sus- 
taining any  proper  action  or  prosecution 
for  the  enforcement  of  such  penalty,  for- 
feiture, or  liability."  Counsel  urge  that 
thte  statute  only  applies  to  and  savea  per. 
sunal  llabUltles,  and  not  llabllltleB  against 
lands.  No  aothurlty  has  been  cited  in  sup- 
port of  this  limitation  upon  the  language 
ot  the  statute,  and  we  are  unable  to  see 
any  good  reason  why  the  court  should  In- 
graft It  thereon.  Upon  every  principle  of 
equity  there  exists  a  ninch  stronger  rea- 
son for  continuing  a  liability  In  such  a  case 
as  this,  whore  relmbnrsement  fa  sought 
for  money  expended  on  the  land,  than 
where  a  simple  penalty  or  strict  legal  lia- 
bility Is  sought  tu  be  enforced.  In  Dear- 
bum  V.  Patton,  S  Or.  420,  It  was  held 
that  the  Hen  ot  a  Judgment  was  a  "lia- 
bility Incurred"  within  the  purview  of  a 
saving  statnte.  We  are  ot  opinion  that 
the  liability  of  this  land  for  the  repay- 
ment of  the  expenses  soaght  to  be  re- 
covered In  this  nctlon  waseontinnfd  by 
section  248.  With  this  view  ot  the  law  It 
is  unnecessary  for  us  to  determine 
whether  or  not  the  amendments  really 
operated  as  a  repeal  ot  the  old  sections, 
or  were,  so  tar  as  concerned  the  enforce- 
ment of  liens,  a  continuation  of  tbe  old 
sectluiis,  as  was  the  case  lu  MRyne  v. 
Board.  123  Ind.  132,  21  N.  E.  Kep.  80. 
Nnitber  need  we  decide  whether  the  right 
to  the  lien  had  become  vested,  so  as  tu  be 
unaffected  by  a  repeat  of  the  law  nnder 
which  It  arose.  Ooodbnb  v.  Estate  uf 
Hornung,  127  Ind.  181, 28  N.  E.  Rep.  770; 
Bate  T.  Sheets,  B4  Ind.  209. 

The  last  objection  urged  to  the  com- 
plaint Is  that  it  does  not  affirmatively 
show  the  defendants,  or  any  of  them,  to 
be  tlie  owners  of  the  land.  If  tbere  be 
any  defect  in  this  respect,  it  Is  Immaterial. 
The  decree  will  be  binding  upon  those 
who  are  parties,  and  upon  those  only.  It 
the  true  owner  Is  not  a  party,  be  will  not 
be  bound,  but  those  wbo  are  parties  will 
be  bound  by  the  Judgment.  The  proceed- 
ing will  not  be,  as  to  them,  a  nullity. 
Curtis  V,  Oooding,  99  Ind.  45;  Hanna  v, 
Scott,  R4  Ind.  71;  Walts  v.  Borroway,  2R 
Ind.  880.  We  are  forced  to  tbe  conclusion 
that  the  court  erred  In  austalnlng  the 
motion  in  arreat.  Jndsment  reversed. 
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1?  Ind.  App.  44) 

STATE  T.  MURPHT. 
(Appellate  Coart  of  Indiana.    May  26,  1893.) 

TuBHFASS— ScmoiBKOT  OF  Indictmbht— DaSCBIP* 
TiOK  OF  Lands.  - 
An  indictmeDt  for  treapaai  under  Ber. 
St  1881.  i  1941,  need  not  specifically  de«Ptibe 
the  landB  in  qnestion.  State  t.  Smidi,  (Ind. 
App.)  34  N.  E.  Rep.  127.  followed. 

Appeal  from  circuit  eoart,  Boone  coon- 
ty:  Stephen  Neal,  Jadge. 

.lohn  Murphy  was  indicted  for  treBpasB 
under  Uov.  8t.  1881.$  1941.  The  indict- 
ment was  quoBbed,  and  the  state  appeals. 
BoTersed. 

P.  H.  Dutch,  for  the  State.  S.  It.  Art- 
man,  lor  appellee. 

LOTZ,  J.  The  appellee  was  Indicted  fur 
a  Tiolatiun  of  seRtion  mi.Bev.  8t.  1881. 
The  first  count  charged  that  the  defend- 
ant, belnKabout  to  enter  unlawfully  npon 
the  Inclosed  land  of  Qoorge  Stephenson, 
and  being  forbidden  so  to  do  by  the  owner> 
did  thereafter  anlawfully  enter  upon  the 
same.  The  second  count  charges  that  the 
defendant,  being  upon  the  land  of  George 
Stephenson,  and  being  notified  by  the 
owner  to  depart  therefrom,  unlawfully 
neglected  and  refused  so  to  do.  The  court 
below  sustained  a  motion  to  quash.  The 
only  point  made  against  the  indictment  is 
that  it  fails  tn  describe  the  lands  specific- 
ally. This  fe  unnecessary  in  such  an  in- 
dictment.  State  v.  Smith,  S4  N.  E.  Rep. 
127,  (decided  this  term.)  Judgment  re- 
versed, with  Instruction  tu  overrale  the 
motion  to  qnasb. 


(60  OtUo  St  297) 

SHUGABS,  Tillage  Clerk,  t.  WILL1AH8 
et  al. 

(Sovrame  Court  of  Ohio.  May  0, 1893.) 

VlLUQBS  ASD  HAUT.BTS— ANNEXISe  ISUmtORT— 

Fkooeduue, 

Qiapten  2,  5,  dlv.  2,  tit.  12,  BeT.  SL, 
relating  to  the  g^eral  snbjecc  of  the  creation 
of  Tillases  and  hamlets,  and  tbe  annexation  of 
territory  to  those  already  created,  ate  to  be 
treats,  fbr  purposes  of  construcnon,  as  one 
act.  The  course  of  procedure  at  the  hearing 
before  the  county  commiBsIonera,  directed  by 
section  1657,  ia  applicable  to  each  branch  of  the 
aubject.  The  authority  there  siven  to  permit 
amendment  to  the  petition  applies  to  a  petition 
for  annexation  of  territory  under  subdivulra 
c.  6,  and  It  is  not  necessary  to  the  exercise  of 
Boch  discretion  by  tbe  commissioners  that  an  or- 
dinance should  previously  have  been  passed,  au- 
thorizing the  agents  of  tlie  corporation  to  apply 
for  such  amendment. 
(SylUbns  by  the  CourD 

Error  to  circalt  court,  Lucas  county. 

Petition  by  one  Williams  and  others 
against  one  Bhogars,  clerk  of  tbe  Tillage 
of  Haomee,  to  reatraio  proceedings  for  tbe 
annexation  of  territory  to  the  village.  A 
JudcmeDt  dismissing  the  petition  was  re- 
Tersed  at  circuit  court,  and  defendant 
brings  error.  Reversed. 

Tbe  other  facts  fully  appear  in  theful- 
lowing  statement  by  SPEAR.  J. : 

On  the  7th  day  of  December,  1887.  the 
eonncll  of  the  village  of  Manmee,  Lucas 
county,  duly  passed  an  oidinance  to 


provide  for  the  annexation  of  rertain  ter- 
ritory to  the  village,  and  therein  directed 
and  empowered  A.  W.  Eckert  and  Albert 
Alius  to  make  proper  application  to  the 
commissioners  of  Lucas  county,  and  to 
prosecute  all  necessary  proceedings  to 
effect  annexation  of  said  territory.  On 
tbe  4th  day  of  January,  1888.  the  agents 
named  filed  with  the  board  of  commlsslou- 
ers  a  petition  In  behalf  of  the  village,  set- 
ting forth  the  ordinance,  a  description  of 
the  territory  songfat  to  be  annexed,  with 
a  plat,  and  pra^  'ng  an  order  of  annexa- 
tion. Notice  of  the  time  and  placeof  hear- 
ing was  duly  given,  and  tbe  meetingof  the 
board  for  thie. purpose  was  adjourned 
from  time  to  time.  On  the  8th  day  of 
May.  by  leave  of  the  board,  the  agents,  Id 
tbe  name  of  the  village,  presented  an 
amendment  to  the  petition  and  map, 
changlntr  some  of  the  lines,  and  leaving 
out  a  portion  of  the  territory  dnscrlbed  in 
the  original  petition,  but  not  adding  any 
additional  territory,  which  was  taken 
under  advlaement.and  tbe  further  hearing 
ndjonroed  until  Jnne  5th.  Ob  the  last- 
named  day  the  bearing  was  agal3  ad- 
journed nntllJune  12th.  On  that  day  the 
board  again,  met,  and  a  resolotluu  was 
passed,  reciting,  among  other  things, 
tbat  tbe  application,  as  amended,  c<in* 
taincd  a  correct  description  of  the  territo- 
ry sought  to  be  annexed,  granting  the 
prayer,  and  ordering  the  aunexatloo  ot 
the  territory  therein  deacrlbed.  No  ordl- 
nanw  had  been  passed  by  tbe  eonncll  aa- 
thorlzlng  the  amendment.  A  certified 
transcript  of  the  journal  of  the  board,  to- 
gether with  the  original  and  amended  pe- 
titions, and  the  plat  attached  to  thesame. 
was  thereafter  filed,  by  order  of  tbe 
boanl,  with  tbe  plaintiff  In  error,  tbe  elwk 
nt  the  village  of  Maumee.  Within  60  daya 
thereafter  tbe  defendants  in  error,  own- 
ers of  property  within  the  territory 
ordered  to  be  annexed,  filed  a  petition  In 
the  court  ot  common  pleas  praying  for  an 
order  restraining  the  clerk  from  reporting 
tbe  proceedings  to  the  village  council. 
The  common  pleas  refnsed  the  prayer, 
and  dismissed  tbe  petition.  Tbls  Judg- 
ment was  reversed .  by  the  etrcnlt  court, 
and  the  case  Is  here  on  a  petition  In  error, 
asking  a  reversal  ol  tbe  Judgment  ul  tbe 
last-named  court. 

A.  W  Eckert,  for  plaintiff  In  error.  Oa- 
born  &  Smith,  for  defendants  In  error. 

8PEAB,  J.,  (after  stating  the  facts.) 
The  question  presented  by  the  record  Is  an 
to  tbe  legality  of  the  order  of  the  board 
of  eommiasloners  giving  leave  to  amend 
the  petition,  in  the  rbsence  of  an  ordi- 
nance antborlsing  such  change,  and  or- 
dering tbe  annexation  ol  tbe  territory  as 
described  in  tbe  amended  petition.  It 
was  tbe  Judgm  ;nt  of  tbe  clrcultconrt  tbat 
the  action  of  the  board  in  that  behalf  waa 
unauthorised. 

The  proceeding  is  purely  statutory,  and 
the  question  f-,  therefore,  to  be  detei^ 
mined  by  a  r>aelderatlon  of  all  tbe  stat- 
utes bearlua  apon  thesnbjeet.  In  arriv- 
ing at  a  conclusion,  the  teat  to  ba  ob- 
served I0  tbe  liitimt  oC  tbe  lawmakers,  aa 
expressed  by  tbe  law.  Chapter  2,  dtv.  2, 
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tit.  13,  Bev.  St.,  rolatw  to  the  ereation  of 
TiUaffCfl  and  bamletd;  chapter  6  ot  the 
Bame  dlrlfiloD  relates  to  tlie  anDexation 
of  territory  to  any  city  or  village;  subdl- 
Tlelon  1  treats  of  annexation  on  applica- 
tion of  Inhabitants  reftidtoK  on  adjacent 
territory;  and  suhdlvlelon  2  treats  of  an- 
nexation on  application  ol  tbe  corpora- 
tion Itflelf.  The  general  8Db]ect>ittatter  ot 
all  is  the  formation  of  munfcipaUtlea  and 
changes  In  territory. 

Looking  to  BUbdlvIsion  it,  we  find  that, 
when  the  Inhabitants  senerally  desire  to 
enlarge  the  corporate  limits  by  annexa- 
tion, tbe  first  step  Is  for  the  council  to 
pass  a  proper  ordinance,  and  conatltnte 
one  or  more  pemons  to  act  for  tbe  manic- 
Ipallty  In  prosecoting  the  proceedings  nee- 
easary  to  effect  the  annexation.  This  Is 
done  by  tbeflUog  with  the  board  of  coun- 
ty commlBstoners  of  a  petition  oettlng 
forth  Che  ordlaaoce,  and  giving  a  descrip- 
tion and  a  map.  That  done,  "like  pro- 
ceedings shall  be  bad.  In  all  respects  bo  far 
AS  applicable*  an  are  required  under  tbe 

Srovtsions  of  subdivision  1."  (section  1602.) 
o  other  method  of  procedure  is  pointed 
out  In  Bobdivlsion  2,  su  that  we  necessari- 
ly turn  to  BubdlTlsloa  1.  There  we  find 
(section  1590)  that,  when  the  petition  is 
presented,  "the  same  proceedluea  shall  be 
bad*  In  all  respects,  so  far  as  applicable, 
and  tbe  same  dutlea  In  respect  thereto 
shall  be  performed  by  the  commlSHlonerB 
and  other  officers,  as  are  required  in  tbe 
ease  of  ao  application  to  be  organised  In- 
to A  village  under  provisions  of  this  dlvl- 
Rion."  8o  that,  for  furtber  metbod  of  pro- 
cedure before  tbe  board,  we  recur  to  chap- 
ter 2,  prescribing  the  duties  of  tbe  commls- 
cdoners  In  case  of  an  applleatloa  for  tbe 
organisation  of  a  village;  and  provision 
Is  there  made  for  tbe  hearing,  as  follows; 
"Sec.  1657.  Tbe  bearing  shall  he  pabllc. 
and  may  be  adjourned  from  time  to  time, 
and  from  place  to  place,  according  to  the 
discretion  of  the  commissi  oners,  and  any 
peraon  Interested  may  appear,  In  person 
or  by  attorney,  and  contest  tbe  granting 
of  the  prayer  of  tbe  petlUon,  and  any  affi- 
davits presented  in  support  of  or  against 
tbe  prayer  <Mf  tbe  petition  shall  be  consid- 
ered by  tbe  commissioners,  and  the  peti- 
tion may  be  amended  by  leave;  but  If  any 
amendment  is  permitted,  whereby  terri- 
tory not  embraced  Is  added,  the  commlK- 
sloners  shall  appoint  another  time  for  the 
hearing,  of  which  notice  shall  be  given  as 
apeetfled  in  tbe  last  preceding  section." 
This  section  clearly  gives  the  commission- 
ers, in  a  proper  case,  authority  to  grant 
leave  to  amend ;  and,  as  stated  before,  It 
Is  the  only  provision  directing  procedure 
before  thecommiBSioners  in  either  cbapter 
2  or  uhapter  6.  If  It  cannot  be  held  to  ap* 
ply  to  a  case  like  the  present,  then  the  leg- 
Islatlun  seenis  like  a  tumble,  and  the  ap- 
parent purpose  oI  the  legislature  Is  defeat- 
ed. If  aueh  result  can  be  reasonably 
avoided.  It  Is  the  duty  of  the  court  to 
give  such  construction  to  the  whole  stat^ 
nte  as  will  avoid  It. 

This  coort  Is  uf  opinion  that  this  may 
be  done,  and  that  tbe  provisions  of  sea- 
tlon  1557  should  be  held  to  apply.  It  they 
do  apply,  in  substance  and  spirit,  then 
the  commlealonen  bad  authority  to  al- 


low an  amendment  to  the  petition  with- 
out tbe  formality  of  action  by  the  village 
council  directing  such  amendment,  for  the 
statute  nowhere  requires  such  an  ordi- 
nance. The  purpose  of  such  ordinance 
would  be  only  to  show  that  the  action  ot 
the  agents  was  directed  by  the  principal. 
Hut  may  not  anbaeqnent  ratification  be 
as  elfectua)  a«  prevlnus  anthority  ?  It  so, 
and  If  the  statute  furnishes  a  method  by 
which  this  result  may  be  reached.  Is  not 
the  end  accomplished?  Apparently  such 
provision  Is  made.  In  suhstauce.  Recur- 
ring, again,  to  section  1590,  we  find  that 
"the  final  transcript  of  tbe  commlasloDers, 
and  tbe  accompanying  map  or  plat  and 
petition,  shall  be  deposited  with  tbe  clerk 
of  tbe  city  or  village  to  which  such  an- 
nexation is  proponed  to  be  made,  who 
shall  file  the  same  In  bis  office."  By  sec- 
tions following,  provision  is  made  requir- 
ing tbe  clerk,  alter  tbe  expiration  of  60 
days  from  tbe  date  of  tbe  filing,  to  lay 
the  transcript,  with  map,  plat,  and  peti- 
tion, before  tbe  council,  and  thereupon 
the  council,  by  resolution  or  ordinance, 
Bball  accept  or  reject  the  application  for 
annezatluD.  If  the  uppllcattou  Is  rejected, 
the  proceedings  stop.  If  accepted,  the 
clerk  must  make  two  certified  copies,  con- 
taining the  petition,  maps,  transcript  of 
the  proceedings  of  the  commissioners,  and 
(4  resolutions  or  ordinances,  one  of  which 
be  most  fortfanlth  deliver  to  tbe  recorder 
of  the  county,  who  must  make  a  record  of 
the  same  In  a  proper  book,  and  the 
other  forward  to  tbe  secretary  of  state, 
Wben  the  resolution  or  ordinance  accept- 
ing the  annexation  has  been  adopted,  tbe 
territory  Is  to  be  deemed  a  part  of  tbe 
Tillage,  and  tbe  inhablta'itsresldlngthere- 
In  are  to  have  all  tbe  rights  and  privileges 
of  the  Inhabitants  within  the  original  lim- 
its. Provision  is  also  made  for  delay,  in 
case  Injunction  proceedings  are  com- 
menced within  the  60  days  mentioned, and 
for  proper  action  by  tbe  officers  In  tbe 
event  that  the  injunction  Is  either  finally 
snstatned,  or  Is  dissolved.  It  Is  manifest 
that  one  ot  the  purposes  of  this  legisla- 
tion Is  to  provide  for  the  addition  of  terri- 
tory by  tne  joint  action  of  the  village 
conocli  and  the  county  commissioners; 
and  It  would  seem  that,  giving  effect  to 
all  these  sections,  a  scheme  has  t>een 
mapped  out  which,  though  not  altogether 
coherent  In  Its  parts,  will  nevertheless 
practically  reach  the  end  Intended. 

Objection  is  made  that  the  commission- 
ers did  not,  alter  tbe  amendment,  act  re- 
specting  the  same  territory  as  that  which 
the  ordinance  described,  and  henco  their 
action  was  void  for  want  of  Jurisdiction. 
But  Is  not  this  rather  technical?  The 
amended  petition  does  describe  territory 
described  In  tbe  ordinance,  though  not  all 
of  It,  and  does  not  Include  any  not  de- 
scribed in  the  ordinance.  In  other  words, 
the  effect  of  the  action  of  tbe  commission- 
ers wuri  to  grant  to  tbe  petitioners  a  part 
of  their  prayer;  not  all  of  It.  In  the  prac- 
tical adnifuistration  of  Justice,  mere  tech- 
nical objections  have  to  give  way  to  sub- 
atanee. 

It  Is  further  objected  that  the  agents 
could  not  have  bad  authority  to  make 
the  amoidment  tu  tbe  petition,  becaase 
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the  council  could  not,  as  to  a  matter  uf 
this  klud.  (lelefEate  ltd  authority.  It  by 
this  Is  meaot  that  It  could  not  doleKnte 
authority  to  make  a  change  which 
would  bind  the  muDlcipality  as  a  finality* 
the  claim  may  be  conceded.  But  we  have 
already  seen  that  the  achenie  CODtem- 
plated  further  action  by  the  eotincll,  and. 
Itis  submitted,  this  fact  destroys  the  loree 
of  the  objection. 

It  Is  the  Judgment  of  this  court  that,  giv- 
ing a  reasonable  constructiou  to  the  stat- 
ute, the  action  of  the  commissioners  was 
autborixed,  and  that  In  holding  others 
wise  the  circuit  conrt  erred. 

Jadsment  rereraed. 


(60  Ohio  at.  msi 

Z1UVJ5UINK  et  aL  T,  BIBJMPBJR. 
(Supreme  Gonrt  of  Ohio.    ApzU  S6,  188S.) 

Cancbliro  Dbbds — Flbadikos  —  Limitation  ov 

Actions— When  Actios  "Cohmssced**— Coe* 

PORATIOM8 — ApFOINTHBN'T  OF  ReOEIVGR — POW- 
BH8  or  RboeITBB— LlABlLTTT  OT  StoCKBOLDBBB 

^Btidbncb. 

1.  When  it  appears  from  pI^tilTs  petition, 
Id  an  action  for  relief  on  the  eroond  oi  fraad, 
that  the  canse  of  action  accraed  more  than  fonr 
years  before  the  action  was  commenced,  a  gen- 
eral averment  in  the  petition  that  the  £rand 
was  not  disooTered  hr  plaintifr  until  a  time 
within  four  years  nefore  the  action  was 
broaght  Is  soffident  to  bring  the  case  within 
the  saying  claose  of  the  statute  of  limitations 
for  sach  actions,  without  specifically  setting  out 
when  the  discoT^  was  made,  or  how  It  was 
made,  or  why  it  was  not  mode  sooner. 

SL  An  action  ii  deemed  commenced  at  the 
date  of  the  summons  which  Is  served  on  the  de- 
fendant, and,  although  a  demurrer  is  sustained 
to  the  petition,  and  leave  given  to  amend,  the 
action  remains  "commenced;"  and  the  aver- 
ment as  to  the  discovery  of  the  fraud  within 
four  years  before  the  action  was  brou^t  may 
be  supplied  in  a  subsequent  amendment  to  the 
petition. 

3.  In  an  action  to  enforce  payment  of  the 
statutory  liability  of  stockholders  in  an  Ohio 
corporation,  a  receiver  may  he  appointed  by 
the  court  to  collect  and  distribute  the  fund,  and 
such  receiver  may,  by  authority  of  the  court 
appointing  him,  prosecote  actions  in  his  own 
name  as  such  receive  to  enforce  payment  of 
Judgments  rendered  for  such  statutory  liability. 

4.  When  a  judgment  in  a  formor  action  ex- 
ists sgainat  a  party  to  another  itotioo  in  the 
same  court,  and  upon  the  trial  of  such  other 
action  reference  Is  made  to  such  former  judg- 
ment, admissions  are  made  as  evidence  on  the 
trial  bv  counsel  on  both  sides  tiiat  such  judg- 
ment shows  certain  facts,  and  witnesses  testify 
as  to  facts  said  to  be  shown  by  such  judgment 
all  without  objection  by  either  side,  it  is  not 
earror  for  tiie  court  hearing  the  case  to  regard 
such  judgment  as  In  evidence,  althoufi^  not  for- 
mally offered  or  read  by  either  party.  Bevlng- 
ton  V.  State,  2  Ohio  St.  160,  followed  and  ap- 
proved, 

Minshail,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  to  superior  court  of  CTInclnoatl. 

Action  by  Willis  M.  Kemper,  receiver, 
against  John  Henry  Zteverlnk  and  others, 
to  cancel  conveyaDces  of  real  eetaCe,  and 
for  other  relief.  Plaintiff  bad  lodgment, 
and  defendants  bring  error.  AflSrmed. 

Tbe  other  facta  fuUy  appear  In  the  fol- 
lowing statement  by  BUBKBT,  J.: 

John  Henry  Zleverinfc,  one  of  the  plain- 
tllb  in  error,  was  a  atockbolder  and  officer 


in  the  Western  Furniture  Cocipnny,  at 
Cincinnati,  fur  some  time  before  tbe  6tb 
day  of  June,  187H.  and  had  full  knowledge 
of  Its  financial  condition,  and  the  fact 
that  said  company  was  Insolvent;  and  on 
tbe6tbday  u(  June,  1H78,  said  company 
made  an  assignment  of  all  Its  aeseta  for  tbe 
benefit  of  Its  creditors.  The  assets  of  aald 
company  were  insufi3clent  to  pay  Its  debts, 
and  on  the  18th  day  of  January,  1880,  nn 
action  was  brouKhtIn  the  superior  court 
of  Cincinnati,  known  as  "Case  No.  35.813" 
In  said  court,  by  Oscar  F.  Muore  against 
tbe  Western  Furniture  Company  and  Its 
atockholdera,  to  enforce  the  statutory  Ua> 
bllityof  the  stockholders  of  said  company. 
Such  proceedings  were  afterwards  had 
In  said  action  that  on  tbe  26th  day  of  Oc- 
tober, 1882,]udKmeot  was  rendered  against 
aald  John  H.  Ziererink  In  said  superior 
court  on  account  of  his  statutory  liability 
lor  tbe  sum  of  92,00O,  and  execution  was 
Issued  on  said  Judgment,  and  aaii  execu- 
tion remained  nnsatlsfled  for  wantfif  prup- 
erty  upon  which  to  levy  to  make  any  part 
of  aald  execution.  On  October  26,  1882, 
WUUa  M.  Kemper  was  duly  appointed  re- 
ceiver by  said  court  In  said  case  No.  85,313, 
and  autboriced  to  collect  said  Judgment, 
and  other  Judgioenta  for  tbe  benefit  of  tbe 
creditors  of  aald  company.  And  on  Janu- 
ary 21, 1887,  aald  WlllJsM.  Kemper,  as  saeit 
receiver,  commenced  an  action  la  the  supe- 
rior conrt  of  Cincinnati  against  John  H. 
Zleverink,  Mary  Zleverink,  his  wife,  Wil- 
liam F.  Wleman,  Caalmir  Bauman,  and 
John  B.  Lucas,  and  in  his  said  petition 
set  out  the  foregoing  facts,  and  averred 
that  on  the  27th  day  of  May,  1878,  just 
l»rior  to  tbe  asdgninent  so  made  by  aald 
company,BaidJobnH. Zleverink  and  Mai7 
Zleverink,  his  wife,  conveyed  the  property 
In  tbe  petition  described,  being  20  feot 
front  on  the  west  side  Pleusaot  street 
In  the  city  ot  Cincinnati,  to  said  WllllHra 
Wleman  without  consideration,  and  tor 
tbe  purpoae  and  with  tbelntent  to  defraud 
bis  creditors,  and  to  conceal  bis  property 
from  his  creditors;  and  that  on  the  same 
day  said  William  P.  Wleman  conveyed 
said  property  to  said  Mary  Zleverink  with- 
out consideration,  and  that  said  Mary 
Zleverink  received  the  same  witb  such 
fraudulent  intent.  That  afterwards,  on 
the  dth  day  of  October,  1878,  said  Jobn  H. 
Zlcrerluk  and  Mary  Zleverink,  tats  wife. con- 
veyed the  said  property  to  Caalmir  Bau- 
man. That  thereafter,  on  tbe  29th  day  of 
December,  1888,  said  Bauman  tranaferred 
said  property  to  said  John  B.  Lucas,  and 
on  the  15th  day  of  April,  1885,  said  John 
B.  Lucas  conveyed  said  property  to  said 
Mary  Zleverink,  and  that  there  was  no 
consideration  in  fact  for  any  of  the  above 
conveyances  aetfortb;  but  that  said  plain- 
tiff did  not  learn  of  said  lack  of  considera- 
tion and  the  fraudulent  Intent  on  tbe  part 
of  said  grantors  and  grantees  until  with- 
in four  years  before  filing  bis  said  petition. 
The  prayer  ot  tbe  petition  Is  that  said  con- 
veyance of  real  estate  may  be  declared 
Told  and  set  aside,  and  that  said  real  es- 
tate may  be  subjected  to  the  payment  ot 
said  Judgment,  and  tor  all  further  and 
proper  relief. 

On  the  24tb  day  of  February,  1887,  an 
anawer  wai  filed  by  said  Zlevertnk  and 
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wife,  in  effect  a  geDoral  denial,  with  a  plea 
of  the  Btatate  of  limitations;  and  tliecBBe 
was  tried  Id  tbe  saperior  conrt  of  llDCln- 
natl,  judgnient  rendered  In  favor  of  tbe 
plaintiff,  petition  In  error  filed  In  tbe  gen- 
eral term  of  said  anperlor  conrt,  and  said 
JndKment  rereraed.and  canse remanded  to 
special  term  for  further  pruceedlnga,  and 
with  leave  to  said  plaintiff  to  amend  hla 
petition.  And  on  tbeSlstday  of  March, 
18S»,  said  plaintiff  filed  an  amendment  to 
hie  petition.  In  wblcli  he  averti  that  he  re- 
iterated all  tbe  allegatlone  of  his  petition, 
and.  in  addition  thereto,  says*'  that  Oscar 
F.  Moore,  A.  Venemun  &  Co.,  Frederick 
Dell.  H.  N.  Bird,  A.  Walterbos.  and  £.  D. 
Albra  &  Co.  are  all  eredltors  of  the  said 
company ;  and  that  none  of  said  credlture 
had  any  knowledge  of  the  lack  of  consid- 
eration tortheconveyance  set  ontln  plain- 
tiff's petition,  nor  of  the  frandnlent  Intent 
therein  set  forth,  until  a  time  within  four 
years  prior  to  tbe  811ns  of  said  petition. 
To  this  peMtlun,  as  amended,  Zlererlnk 
and  wife  demurred.  The  demnrrer  was 
overmled,  and  exceptions  taken.  There- 
upon an  answer  was  filed  on  the  35tb  day 
of  May,  1888, In  which  thestatnteof  limita- 
tions Is  again  pleaded,  and  a  general  d(^ 
nial  Interposed,  together  wttb  the  fact 
that  said  deeds  were  all  of  record,  and  no- 
tice to  the  world.  And  they  farther  aver 
that  at  least  one-third  In  amonotofsald 
creditors,  after  the  recovery  of  said  Judg- 
ment, released  thelrsaldjudgmentti  against 
said  Ziereiink,  and  that  the  judgment,  to 
that  extent,  was  satisfied;  and  pray  that 
an  accoont  be  atated  of  the  amount  of 
said  releases,  and  that  a  pro  tanto  satis- 
faction be  entered  of  the  ludgmeut  against 
said  Zleverlnk.  No  reply  was  filed  to  tbl9 
answer.  That  case  was  again  tried  at 
special  term  on  the  21st  of  November.  1888, 
and  Judgment  rendered  for  plaintiff,  eet- 
tlnfr  aside  and  vacating  said  deeds,  order- 
ing that  said  property  In  the  petition  de- 
scribed be  subjected  to  the  payment — 
First,  of  tbe  costs;  second,  of  plaintiff's 
claim,  and  other  debts  of  the  said  John  H. 
Zleverlnk  tbereafterto  bedetermlned;  and 
further  ordering  that,  if  said  costs  be  not 
paid  within  20  days  from  the  date  of  the 
decree,  said  property  be  sold  by  the  sheriff 
of  said  countyaaupon  execution, and  that 
he  makedoe return  of  bis  proceedings  to  the 
court  for  further  order  In  the  premises ;  to 
all  of  which  exceptions  were  taken.  A  btU 
of  exceptions  was  allowed,  pretending  to 
set  oDt  all  the  testimony,  and  In  said  bill 
of  exceptions  are  found  copies  of  tbe  vari- 
ODS  deeds  alleged  in  the  petition  to  have 
been  executed,  conveying  said  property  to 
said  different  parties. 

J.  R.  Von  Seggem  and  J.  J.  Olldden,  for 
plaintiffs  in  error.  Avery  &  Holmes,  for 
defendant  In  error. 


BUBKET,  J.,  (after  stating  tbe  facts.) 
The  first  claim  made  by  plaintiffs  in  error 
Is  that  tbe  court  erred  la  overruling  tbe 
demurrers  to  the  amendment  to  the  peti- 
tion, for  the  reason  that  said  amendment 
contains  the  averment  that  said  creditors 
had  no  knowludge  of  tbe  lack  of  consld- 
eratlon  for  the  conveyance  set  out  in 
Idalntlff's  petition,  nor  of  tbe  frandulent 


Intent  therein  set  forth,  nntll  a  time  with- 
in four  years  prior  to  tbs  filing  of  said  pe- 
tititm;  and  It  is  claimed  that  this  Is  not  a 
sufficient  averment  to  avoid  the  statute 
of  limitations;  that  the  amendment  to 
tbe  petition  sbonld  have  contained  a 
statement  of  tbe  time  at  which  tbe  dis- 
covery of  the  frand  was  made,  and  how 
It  was  discovered.  Tble  is  a  matter  of 
pleading  under  our  Code  and  must  be  de- 
termined by  the  rules  of  pleading  nnder 
the  Code  of  Civil  Procedure,  and  not  by 
the  rules  of  equity  pleading  as  admin- 
istered by  the  courts  of  chaucery  In  Eng- 
land and  this  country.  Hence  tbe  Indi- 
ana cases  cited  by  counsel,  as  well  as  tbe 
cases  In  equity  In  tbe  federal  eoarts,  ars 
not  applicable  to  the  question  here  pre- 
sented. 

The  complainant  In  eqnlty  was  permitted 
to  state  In  his  bill  as  well  the  facts  coo- 
stitntlng  tbe  cause  of  his  action  as  the 
evidence  of  those  facts,  and  the  circum- 
stances tending  to  establish  them.  But 
these  rolaa  of  pleading  were  expressly 
abolished  by  oar  Code;  and,  aa  If  to  em- 
phasise tbe  matter,  the  Code  provides 
that  the  forms  of  pleading,  and  the  rules 
by  which  tbelr  aufficlency  shall  be  de- 
termined, are  those  prescribed  by  this 
Code. 

Whatever  may  have  been  necessary 
when  the  chancellor  refused  to  give  relief 
against  wrongs  of  long  standing,  unless 
the  plaintiff  disclosed  In  his  bill  due  dili- 
gence not  only  in  ascertaining  bis  rights, 
but  also  In  discovering  the  fraud  of  bis 
adversary,  and  when,  therefore,  the  eon- 
duct  of  the  plaintiff  was  as  Important  as 
that  of  the  defendant  in  determining 
plBlntllf'a  right  to  relief,  we  think  no  such 
rule  of  pleading  obtains  nnder  onr  Coded 
Civil  Procedure. 

Tbe  statute  fixes  tbe  limitation,  and  It 
ta  not  left,  as  formerly,  to  tbe  discretion 
of  the  chancellor.  It  Is  not  a  question  of 
diligence  or  conduct  in  the  discovery  of 
the  frand,  but  a  question  of  time  aa  to  tbe 
dldcovery  of  tbe  same;  that  Is,  not  as  to 
the  specific  day  of  discovery,  hot  as  to 
whether  the  fraud  was  discovered  wltblu 
four  years  before  the  action  was  broagbt. 

The  ultimate  tacts  should  be  averred  In 
a  petition  under  tbe  Code,  and  not  tbe  cir- 
cumstances and  evidence  from  wbicb  such 
facts  might  be  Inferred,  The  ultimate 
fact  in  this  class  nf  cases  Is  that  the  frand 
set  out  In  the  petition  whs  not  discovered 
until  within  four  years  before  the  action 
was  brongbt.  As  the  petition  shown 
thai  the  cause  of  action  accrued  more 
than  four  years  before  the  action  was 
brought.lt  is  necessary  for  the  plaintiff, 
in  order  to  bring  himself  within  the  sav- 
ing exception  of  the  statute,  to  plead  tbe 
facta  which  bring  him  within  theexcep* 
tlon,  vis.  that  he  did  not  discover  the 
frand  untn  within  a  period  of  four  years 
before  the  action  was  brought.  We  think 
the  case  of  Combs  v.  Watson,  82  Ohio  St. 
228,  states  the  true  mle,  and  that  all  that 
Is  necessary  In  such  case  is  to  state  that 
the  frand  was  not  discovered  unlll  within 
fonr  years  before  tbe  action  was  brooght, 
and  that  it  Is  not  necessary,  aa  against  a 
demnrrer,  to  state  the  exact  date  at 
which  tbe  fraud  was  dlieovered»  nor 
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-what  acts  of  diligence  plaintiff  ased  to  dl8- 
eover  the  fraud,  oor  what  acts  of  conceal- 
ment the  defendant  practiced  to  prevent 
a  discovery  of  tbe  fraud.  The  conclusion 
here  arilved  at  Is  sastained  by  the  decl- 
bIodb  of  other  stateH  having  codes  similar 
to  ours.  Sublette  v.  Tlnney,  9  Cal.  433; 
Boyd  Blaakmnn,  29  Cal.  20,  44;  Car- 
pentler  t  City  of  Oakland,  HO  Cal.  444, 
Railway  Co.  r.  McCormlck.  av  Kan.  107; 
Byan  v.  Railway  Co..  21  Kan.  365.  It  Is 
said  hy  tbls  coarc  in  Combs  v.  Watson,  82 
Ohio  at.,  on  page  235,  tbat  "the  saving 
clanse  of  the  statute  lo  question  Is  a  sub- 
stantial eoibodlraent  of  tbe  rule  applied 
by  courts  of  equity  In  snits  for  relief  on 
the  ground  of  fraud;"  and  counsel  for 
plaintiff  In  error  contended  that,  having 
adopted  substantially  the  rule  In  equity, 
wehaveateo  adopted  with  tt  the  rulb  of 
equity  as  to  the  pleadings  In  such  case. 
The  answer  to  this  Is  thut  tbe  same  stat- 
ute wblch  adopted  this  role  In  equity  as 
to  tbe  discovery  of  the  fraud  also  pre- 
scribed the  rules  of  pleading,  and  express- 
ly abolished  the  rule  uf  equity  pleading, 
and  provided  tbat  tbe  rules  by  which  the 
sufficiency  of  a  pleading  should  be  deter- 
mined were  the  rules  prescribed  by  the 
Code."  Tbe  case  of  Douglas  v.  Cor ry,  46 
Ohio  St.  854,  21  N.  E.  Bep.  440,  is  cited  and 
relied  upon  by  plaintiffs  in  error,  but  It  la 
tfofflcient  to  say  tbat  tbe  section  of  tbe 
atntute  here  In  qaeatlon  was  not  In- 
volved In  that  case,  and  received  no  con- 
struction, either  In  the  syllabi  or  In  tbe 
opinion  of  the  court.  It  Is  urged  that 
the  four  years  wllhtn  which  tlie  fraud 
was  discovered  must  be  the  four  years 
next  before  Alius  the  amended  petition. 
An  action  Is  deemed  commenced  as  toeuch 
defendant  at  tbe  date  of  the  summons 
which  ts  served  on  blra;  nod,  altbongb  a 
demurrer  be  sustained  to  tbe  petition,  und 
leave  given  by  tbe  court  to  tile  an  amend- 
ed petition,  which  is.  done,  yet  tbe  action 
remains  "commenced  '  so  as  to  stop  tbe 
running  of  the  statate  of  limitations ;  and 
an  averment  Id  sueb  amended  petition 
tbat  tbe  plaintiff  or  otber  party  In  Inter- 
est did  not  dlsiiover  the  fraud  until  within 
four  years  prior  to  tbe  filing  of  tbe 
original  petition  baa  tbe  same  force  and 
effect  as  if  contained  In  anch  original  iwtl- 
tlon. 

Complaint  Is  also  made  by  counsel  for 
plaintiffs  In  error  that  the  averments  of 
the  petition,  even  If  regarded  as  Bufflclent, 
are  not  sustained  by  any  evidence;  and  it 
In  said  that  tbe  deeds  complained  of  were 
ail  of  r^ord,  and  should  have  enabled 
plalntlRs,  wltb  fair  diligence,  to  have  dis- 
covered the  fraud  many  years  before  this 
action  was  begun.  But  an  luspection  of 
tbe  deeds  abows  that  eaeb  deed  recites  not 
only  full  and  ample  consideration,  bntaleo 
recites  tbe  fact  that  said  consideration 
has  been  paid  by  tbe  grantee,  and  received 
to  tbe  full  satisfaction  of  the  grantor. 
There  Is.  therefore,  nothing  on  the  face  of 
tbe  deeds  to  excite  suspicion,  unless  It  be 
tbat  tbesecond  deed  was  to  tbe  wife  of  Mr. 
Zieverink.  But  even  tbe  sting  of  that  sus- 
picion is  taken  out  of  the  case  by  the  fur- 
ther fact  that  when  the  first  action  was 
brooght  against  Mr.  Zieverink  on  January 
13, 1880,  and  when  tbe  first  Judgment  was 


rendered  against  bim  on  October  22, 1882. 
the  title  to  the  lot  had  been  conveyed  away 
by  Mr.  Zieverink  and  bis  wife  to  Caslmir 
Bauman.and  stood  in  his  name  all  tbat 
time,  and  until  April  15,  1885,  when  be  con- 
veyed It  tu  John  B.  Lucas.  It  further  ap- 
pears tbat  tbe  deed  to  Mr.  Bauman  was. 
In  eKect,  a  mortgage  tu  secure  $1,000.  and 
tbat  the  deed  to  tbat  extent  was  valid, 
and  Inquiry  would  nut  likely  have  result- 
ed In  the  discovery  of  any  fraud.  The 
deeds  are  admitted  to  t>e  without  consid- 
eration, except  tbe  fl.OOO,  und  tbat  waa 
paid  back  by  Mr.  Zieverink,  and  the  only 
defense  relied  upon  to  defeat  tbe  action  la 
tbe  court  below  was  the  statute  of  limita- 
tions. We  hare  examined  tbe  evidence, 
and,  while  It  Is  a  little  meager  as  to  tbe 
exact  time  of  tbe  discovery  of  this  fraud 
by  tbe  different  parties  in  Interest,  there 
is  no  evidence  whatever  tbat  any  of  them 
discovered  tbe  fraud  more  tban  four  years 
before  tbe  action  was  brought,  and  there 
Is  some  evidence  tbat  as  tn  all  of  tbem 
the  frand  waadlseovered  within  fooryrara 
before  tbe  action  was  commenced.  Wa 
cannot  say  tb'erefore  that  there  is  total  fail- 
ure of  proof  to  sustain  the  Jndgment. 

But  it  is  further  urged  tbat  the  petition 
avers  that  the  receiver  was  appointed  to 
collect  tbe  Judgment  against  Zieverink  for 
the  beni^fit  of  creditors,  and  that  be  duly 
qoalllled  as  ancb  recetver;  tbat  this  Is  de- 
nied by  tbe  answer,  and  that  the  only 
proof  un  this  point  Is  the  admission  by 
counsel  on  tbe  trial  tbat  Willis  M.Kemper 
was  appointed  receiver  In  rase  No.  36,813, 
sti|>erlor  court,  October  26,  1882,  and  the 
further  admission  by  counsel  tbat  a  Judg- 
ment in  case  No.  35,813  was  rendered  Oc- 
tober 26, 1882,  against  J.  H.  Zieverink,  on 
bis  stockholder's  liability,  for  f2.000. 
From  these  admlHSlona  by  counsel  it  ap- 
pears that  tbe  receiver  waa  appointed  by 
the  court  the  same  day  tbat  tbe  judgnient 
uf  92,000  was  rendered  against  Mr.  Ziever- 
ink: aud  In  tbe  ordinary  course  of  pro- 
ceedings tbe  appointment  of  the  receiver 
and  tbe  rendition  of  tbe  Judgment  would 
be  In  tbe  same  Jonmal,  and  In  tbe  same 
entry  on  tbn  Junrnal.  Bence,  admitting 
tbe  Judgment  and  the  appointment  of  tbe 
receiver  was  admitting  all  that  appeared 
In  the  record  uf  tbat  case,  and  was,  In 
effect,  bringing  the  record  before  the  court 
as  ttstlmony.  But  still  it  is  insisted  tbat, 
un  the  record  of  tbe  Judgment  la  not  car^ 
ried  Into  tbe  record  of  tbls  case,  this  eoart 
cannot  know  what  Its  cuntenta  are.  Tbe 
answer  to  this  Is  that  tbe  record  before 
us  shows  that  the  record  of  tbe  judgment 
In  case  No.:^,313  was  a  part  of  the  records 
of  the  court  trying  this  case  below;  that 
said  Judgment  was  referred  to  JOy  counsel 
for  both  parties;  tbat  Hdmlsslons  wore 
made  on  the  trial  as  to  matters  shown  by 
said  Judgment;  that  witnesses  testified  to 
matters  in  said  Judgment,— all  without 
objection  by  either  party.  In  such  ease 
tbe  trial  court  Is  authorised  to  regard  tbe 
Jodgment  as  part  of  the  evidence  In  tbe 
case,  although  not  formally  offered  or 
reud  by  either  party.  Bevlngton  v.State, 
2  Ohio  8t.  160.  In  the  case  Just  cited  the 
court  say,oD  page  168:  "When  au  Instm- 
ment  In  writing  Is  produced  by  a  party  on 
a  trial  as  evidence,  and  wltaeasee  exam- 
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Ined  In  relation  to  It  without  objectlun  to 
Its  admisBlbillty  from  the  other  elde.  It  Is 
not  erron  for  the  court  to  reicnrd  it  ae  in 
evidence,  although  not  rormally  ottered 
and  read  by  the  party  producing  It." 
AKaln,  as  the  JndKment  In  case  No.  35,813 
was  referred  to,  and  admlselonB  made  by 
counsel  of  both  sides  with  reference  there- 
to, BO  afl  to  autborlM  the  court  to  regard 
]t  as  tn  evldenre.  It  ooKht  to  have  been  In- 
corporated Into  the  bill  of  exceptions, 
and.  us  It  Is  not  found  there,  the  record 
le  nut  complete,  and  the  fourth  syllabuH 
In  Armleder  T.  Lleberman,  83  Ohio  St.  77, 
Inapplicable.  With  the lodRmeiit  Incase 
No.  85,313  ]n  as  evidence  in  the  trial  of  this 
case  in  the  conrt  below,  and  said  Judg- 
ment  not  appearing  in  the  bill  of  excep- 
tloDB  In  tbia  caee.  It  will  be  pxesnmad,  on 
error,  that  there  Is  snflaeient  evidence  con- 
tained In  Bald  Judgment  to  warrant  the 
finding  and  Judgment  of  the  court  below 
In  this  case. 

But  It  Is  urged  finally  by  attorneys  tor 
plalntins  in  error  that,  ae  thle  la  a  etato- 
tory  action  tor  the  recovery  ol  the  statu- 
tory liability  from  a  BtoclcbolderlDan  Ohio 
corporation,  there  Is  no  law  in  Ohio 
anthorlzlDg  the  appointment  of  a  receiver 
in  such  case;  that  the  appointment  of  the 
receiver  was  therefore  void ;  and  that  the 
receiver  could  not  maintain  cble  action, 
even  though  appointed  for  that  purpose, 
and  ordered  to  do  ao  by  the  court.  The 
appointment  of  tbe  receiver,  and  tbe  or^ 
derto  bring  tbla  acttoUfhaving  been  made 
In  an  action  In  whtvh  Bald  John  H.  Ziever- 
liik  and  Mary  Zleverink  were  parties,  they 
cannot  now  be  heard  to  complain,  as  they 
acquiesced  in  the  Judgment,  and  took  no 
steps  tu  reverBe  or  modify  the  *iame  by 
proceedings  in  error  or  by  appeal.  Hleb, 
Rec.  p.  85,  fi  a7.  We  think  there  la  abun- 
dant authority  In  the  statutes  for  the 
appointment  ot  a  receiver  In  an  action  to 
collect  the  statutory  liability  of  stock- 
holders, and  thateuchls  tbt; usual  and  bet- 
ter practice.  But  the  Jndgment  against 
tbe  several  stuckholders  should  be  ren- 
dered In  the  original  action  brought  by  a 
creditor  or  stockholder  aa  provided  in 
•eetlon  326U,  Bev.  St.  Sncb  an  action  Is 
equitable  In  Its  nature,  and  the  statutory 
UabHtty  of  the  stockholders  Ib  a  trust  fund 
Inuring  to  the  equal  benefit  of  all  the  cred- 
itors of  the  corporation,  and  this  fund  is. 
made  up  from  different  amounts  ot  moaey, 
to  be  collected  from  many  different  etock- 
holdera.and  toljedlatrlbutedamongmany 
firedltors,  and  no  one  creditor  Is  more  to< 
terested  In  tbe  collection  than  another. 
Att  no  preference  can  be  obtained  by  dili- 
gence no  one  would  be  specially  interested 
m  prosecuting  suits  for  the  equal  benefit 
of  himself  and  others;  and  In  such  cases  it 
is  tbe  usage  of  equity  to  appoint  a  re- 
ceiver tn  colltKt  and  dlstrlbnte  tbe  tund 
under  the  order  of  the  court  for  tbe  equal 
benefit  of  all  tbe  creditors.  The  fact  that 
tbe  right  ut  action  is  slven  by  statute 
makes  It  none  the  less  an  equitable  action, 
and,  being  an  equitable  action  In  Its  na- 
ture, requiring  the  service  of  a  receiver,  It 
is  one  of  those  In  which  receivers  have 
heretofore  been  appointed  by  tbe  usages  of 
equity,  aa  provided  In  section  6587,  Kev.  St. 
This  case  also  cornea  wltbln  tbe  letter,  aa 


well  as  spirit,  of  the  third  so bdl vision  ot 
said  section  5587,  whlcb  provld«i  that  a 
receiver  may  be  appobited  **  after  judg- 
ment to  carry  the  Judgment  into  effect.** 
The  judgment  being  made  a  charge  on  the 
real  estate  in  question,  the  court  properly 
ordered  it  sold.  In  case  the  Judgment  and 
costs  should  not  be  paid  by  a  day  named. 

The  Judgment  provides  that  if  the  costs 
be  not  paid  In  20  days  the  property  be 
sold  as  upon  execntlon  by  the  sheriff,  and 
that  he  make  due  return  ot  his  proceed- 
ings to  the  court  for  further  order  In  the 
premises.  When  that  retnm  sbnll  be 
made,  or  when  tbe  case  geta  Into  the  pro- 
bate court  under  section  6344, the  rights  of 
the  plaintiffs  In  error  as  to  the  accounting 
prayed  tor  In  their  answer  will  doubtless 
be  protected.  We  fall  to  find  any  error  in 
the  record,  and  the  Jadgmeat  will  therefore 
be  aflHrmed. 

MINSHALL.  J.,  dissents. 


<U7  m.  €tt) 
BBOFHY  V.  HABDmO  et  bL 
(Supreme  Goort  of  BUiu^  Oct  Term,  iSBL.) 
Bpboial  Assubhkht— Date — Bxrw  DBTBRVisnD. 

Rev.  St.  c.  24,  I  147,  relating  to  special 
aBseesment  j^roceedin^,  empowers  the  court,  on 
the  coming  in  of  the  commisuoners'  r^ort,  to 
"modify,  alter,  changa,  or  annii]  any  assess* 
meat,  or  canse  the  same  to  be  recast,^'  and  to 
appoint  other  commiBBioners  for  the  pnrpoae  of 
"making,  modifying,  altering,  changing,  or  re- 
casting such  aaBeBBment."  Held,  tliat  where  the 
report  of  commfsidonerB  is  made  the  baaia  of  all 
snDseaaent  proceedings,  and  the  only  change 
made  oy  the  court  Is  a  rednction  of  the  total 
amount  assesBed,  the  date  of  such  report,  and 
not  the  date  of  the  Judgment  of  the  court.  Is 
the  date  of  the  assessment. 

On  rehearing.    Petition  overruled. 
For  prior  reports,  see  M  N.  £.  Rep.  K8. 
and  27  N.  E.  Rep.  528. 

PER  CURIAM.  On  petition  for  a  re- 
hearing in  tbe  foregoing  case,  counsel  for 
appellant  InslBtf*  that  the  order  of  the 
county  court  did  modify  the  assessment 
on  which  bis  tax  title  Is  based,  and  there- 
fore. In  conformity  with  our  oplniun,  Buch 
assessment  should  be  held  "a  special  as- 
sessment for  the  year  ISSd."  The  conten- 
tion heretofore  has  been  that  the  date  of 
the  order  confirming  the  assessment  roll 
returned  by  the  commissionerB,  or  the 
date  of  the  warrant  tor  the  collector, 
should  fix  the  year  in  ff'hlch  the  assess- 
ment wan  made,  making  no  claim  that  In 
this  case  the  conrt  did  "modify,  alter, 
change,  or  annul"  tbe  assessment,  as  re- 
turned by  tbe  commissioners.  It  appears 
from  tbe  record  that  the  county  court, 
by  its  order,  after  stating  that  the  ob- 
jectors had  withdrawn  their  objections. 

firoceeded  as  follows:  "And  thereupon, 
t  appearing  to  the  conrt  that  tbe  com- 
missioners appointed  to  make  said  as- 
sessment have  complied  wltb  all  the  re- 
quirements ot  the  law.  it  Is  ordered  and 
adjudged  by  the  court  that  said  assess- 
nient  roll  be,  and  It  Is  hereby,  confirmed, 
as  to  elKhty-four  per  cent,  of  said  assess- 
ment." Section  147  of  tbe  statute^  under 

'Rev.  St  e.  24. 1  U7. 
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which  the  apeelal  aBBeflsmeot  proceedloss 
were  had  (Ives  the  cuort  power,  on  tbo 
eomlog  in  of  the  commlBBionera'  report, 
tn'modlty,  alter,  cbanKe,  or  annul  any 
atisesiiinent,  or  cause  the  same  to  be  re- 
cost,'*  and  may  appoint  other  commlH- 
Bioners  for  the  purpose  of  "makloK.  modi- 
fyine>alter]nsr,changine, or  recasting  eucb 
asseBameut."  Manifestly,  under  tbls  sec- 
tion,  Bueb  proceedinKB  may  be  had  ae  to 
entirely  annul  the  action  of  the  first  com- 
mlBsloners,  and  make  the  asBesftment  the 
act  of  the  court  or  newly-appointed  com- 
mlBsiufiers;  and  we  hold,  In  such  cnse, 
the  date  of  the  Judgment  of  the  conrt,  or 
report  of  eucb  new  commisslooers,  would 
determine  the  year  In  wbich  the  assess- 
ment  Bbonld  be  treated  as  havinx  been 
made,  the  question  l>elng  when  wae  it 
made,  not  when  was  It  confirmed.  Here 
the  report  of  the  commlstiloners,  made 
in  1885,  Hho wine  what  portion  of  the  total 
coat  of  the  Improvement  would  be  of  ben- 
efit to  the  public,  and  what  portion  there- 
of would  be  of  benefit  to  the  property  to 
be  benefited,  and  their  asseesment  of  the 
eame  between  the  town  and  Bucb  prop- 
«>ty,  and  also  their  asscwment  of  the 
amount  found  by  them  to  be  of  benefit  to 
the  property,  upon  the  aereral  lots,  etc., 
in  the  proportion  In  which  they  would  be 
mverally  benefited  by  the  improvement, 
waa  couflrmed,  the  only  change  made  be- 
ing a  reduction  of  the  entire  amount  as- 
Bessed.  The  report  of  the  commlaelonerB 
remained  the  baels  of  all  subsequent  pro- 
ceedlngB,  and  its  date  is  the  date  ol  the 
aaaeBBment. 
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"WEST  T.  PEOPLE. 
(Supreme  Oonrt  of  Illliiois.    March  30,  1891.) 
Concurring  opinion. 

For  majority  opinion,  see  27  N.  E.  Bep. 
84. 

MAOKODER,  J.  I  concur  In  the  conclu- 
aton  rearhed  by  this  opinion.  It  has 
seemed  to  me  to  be  doubrJul  whether  the 
charge  made  In  the  Indlctroeutls sustained 
by  the  evidence.  The  Indictment  charges 
that  the  false  certificates  of  stock  were  Is- 
sued "with  Intent  todefraud  •  *  *  the 
Chicago  Times  Company,"  whereas  there 
is  much  of  the  evidence  whicb  tends  to 
show  that  the  stock  was  issued  for  the 
purpose  of  raising  money  to  aid  and  help 
the  Times  Company,  and  prevent  ita  fail- 
ure. 


(US  111.  488) 

KELIiBTT  V.  SHKPAED  et  al. 
(Supreme  Oonrt  of  Illincda.  March  4v  1882.) 

DoVEB— Title  of  Husband — Rbtbrsion. 
A  widow  1b  not  entitled  to  dower  in  a 
husband's  reversion,  where  the  hOBband  has 
died  before  termination  of  the  life  estate. 

On  rehearing. 

For  former  report,  see  28  N.  E.  Bep.  751. 

MAOBODKR,  C.  J.  Upon  application 
Soir  a  rehearing,  onr  attention  has  bfen 
called  to  the  ease  of  Btrawn  v.  Strawn,  50 
111.  38,  wbleta  bolda  that,  where  the  owner 


of  the  reventon  dies  before  the  termina- 
tion of  the  life  eatate,  his  widow  is  n3t  en- 
titled to  dower.  Dpon  the  anthorlty  of 
this  case  It  fnllows  that  the  widow  of 
Charles  P.  Stlllraari  took  no  dower  In  the 
half  of  his  reversionary  estate  whicb  did 
not  go  to  her  as  biebeir.  The  opinion, 
aa  amended,  so  bolda. 


(146  111.  414) 

BBLFORD  T.  BBATT7  et  aL* 
(Supreme  Court  of  Illinois.  May  ^  1896.) 

Ranaw  oa  Apra&L— Waiver— CoNSTacoTiox  ov 

Mote. 

1.  Waiving  a  Jnry,  and  submittlDK  a  cause 
on  the  Bbort-caaBe  calendar  to  trial  the 
court  without  objection,  is  a  waiver  of  the  ob- 
jeotion  that  the  case  was  Impcoper^  placed  on 
sodi  calendar,  even  though  the  par^  on  a  pre- 
tIoub  day  moved  to  strike  the  case  from  the 
Bhort-cause  calendar,  and  excited  to  the  de- 
nial of  hia  motion.  Jensen  v.  Fricke,  24  N.  E. 
Bep.  515.  133  111.  171,  foUowed. 

2.  Whether  a  note  was  executed  witliont 
eoQsideration  Is  a  oueatlon  of  fact,  on  whidi  the 
judgment  of  the  luinoiB  app^te  court  la  coo- 
duBtve. 

3.  The  words  "Int.  ®  6  %  p.  a."  in  a  note 
signify  that  the  note  is  to  draw  interest  from 
date  at  the  rate  of  6  per  cent,  per  annum. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Action  by  A.  J.  Beatty  ft  Sons  against 
Alexander  Betford  on  a  note.  Judgment 
for  plalntltiB,  Defendant  appeals.  Af- 
firmed. 

Newman  &  Northrap,  for  appellant. 
Cllman  &  Hacker,  for  appellecB. 

CRAIQ,  J.  This  was  an  action  brought 
by  A.  J.  Beatty,  R.  J.  Beatty,  and  George 
Beatty,  who  claim  to  be  copartners  under 
the  firm  name  of  A.  J.  Beatty  ft  Sons, 
against  Alexander  Beltord,  to  recover  the 
sum  of  88,212.J1  upon  two  prouilssory  notes 
made  by  Alexander  Beltord  on  the  77th 
day  of  November,  tSal.  The  first  note, 
due  in  16  days,  was  for  the  sum  of  91,376; 
tliu  second  note,  due  In  21  dayB,  for  the 
sum  of  91,836.41.  Both  notes  were  paya- 
ble to  the  order  of  A.J.  Beatty  ft  Sona. 
To  the  declaration  tbe  defendant  pleaded 
the  general  issue;  alao,  a  want  of  consid- 
erntlon.  The  parties  by  agreement  waived 
a  lury,  and  tbe  cause  was  tried  before  the 
court,  resulting  In  a  Jadgment  for  tbe 
plaintiffs  for  the  amount  of  tbe  notes, 
principal  and  Interest.  Tbe  defendants 
appealed  to  the  appellate  conrt,  where  the 
Judgment  of  tbectrcnit  court  was  afilrmed. 

It  appearsfrom  therecord  that  tbecause 
was  placed  on  the  sbort-cause  calendar, 
and  the  defendant  entered  a  motion  to 
strike  tbe  cause  from  that  calendar.  Tbe 
coart  overruled  tbe  motion,  and  tbe  deci- 
sion Is  relied  nponaserror.  Upon  looking 
Into  the  record  it  will  be  found  that  the 
cause  was  placed  In  tbe  abort-vaase  calen- 
dar on  January  20.  I89S.  and  called  for 
trial  February  ].  1892.  On  this  last  date 
the  defendant  entered  a  motion  to  strike 
tbe  cautte  from  the  short-cause  ralendar. 
The  court  held  the  motion  under  advise- 


'  Bw(»rted  by  Louis  Bcdsot;  Jr.,  S)sg„  of  tha 
Ghicago  bar. 
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metit  DDtfl  Febrnary  9, 189S,  wben  It  wan 
orerraled,  and  tbe  d^ndant  excepted  to 
the  decision  of  the  coart.  NotblnK  fur- 
ther waa  done  until  Fetiruary  16th  when 
thecansewaa  callBd.tbe  parties  being pres- 
eDt.  A  Jary,  by  aj^reement,  wbh  waired, 
and  thocantie  proct^ded  to  trial  wltbnat 
objection  from  any  quarter.  When  the 
defendant  appeared  on  the  day  tbe  cause 
waa  finally  tried,  and  waived  a  Jury,  and 
aobmltted  to  a  trial  witbont  Interposing 
any  objection,  we  are  of  the  opinion  that 
he  waived  any  Irregularity,  ir any  occurred. 
In  placing  the  eanaeon  tbe  short- causecal- 
endar.  A  similar  qaestlon  arose  upon  a 
BlmilarBtate  of  facts  In  Jenson  t.  Frlcke, 
188  m.  171, 24  N.  E.  Bep.  615.  and  we  there 
held  that  the  objection  was  waived.  It 
was  there  aald:  "Tbe  court  had  Jurisdic- 
tion of  tbe  persons  and  snbject-matter, 
and  tbe  defendants,  having  voluntarily 
appeared  on  the  day  set  for  trial  of  the 
cause,  waived  a  Jury,  and  submitted  to 
trial  witbont  objection,  cannot  now  be 
beard  to  complain.  Tbe  record  shows 
tbat  noobjeetiun  was  loterpoaed  npon  tb« 
call  of  the  case  npon  tbe  short-cause  calen- 
dar. They  bad  the  right  to  waive  tbe  ob- 
jection, and,  by  waiving  a  Jury  and  sub- 
mitting tbe  cause  to  tbe  Judge  for  trttil, 
did  BO.  Geaver  t.  Webster.  7S  111.  607. 
Having  waived  the  objection  wben  tbey 
might  have  Insisted  upon  it.  they  were  In 
no  position  to  urge  It  upon  motion  lor  a 
new  trial,"  or,  we  may  add,  npon  appeal. 
Bee,  also,  Anderson  v.  McCunnlck,  129  111. 
808,  21  N.  E.  Bep.  803.  It  was  not  enough 
tbat  defendant  excepted  to  tbe  ruling  of 
tbe  court  on  February  9tb,  refusing  to 
strike  tbe  cause  from  tlie  short-cause  cal- 
endar; bot  It  he  still  desired  to  rely  upon 
the  objection,  wben  the  caase  was  called 
for  trial  six  days  later,  It  was  bis  duty 
then  to  object  to  a  trial,  and  serve  an  ex- 
ception to  tbe  ruling  of  the  court.  This  he 
failed  to  do,  but  waived  a  Jury,  and  vol- 
untarily went  to  trial. 

It  Is  next  urged  tbat  the  two  notes  were 
executed  without  consideration.  Tbat 
was  a  question  of  fact,  upon  which  tbe 
Indgment  of  tbe  appellate  court  affirming 
tbe  judgment  of  the  clrcnlt  court  Is  condn- 
Blve.  It  Is  also  said  tbat  tbe  declaration 
counted  ou  notes  payable  to  A.  J.  Beatty 
A  Sons,  and  tbe  notes  read  In  evidence 
were  payable  to  A.  J.  Beatty  &  Son.  Tbe 
supposed  variance.  If  any  exists,  was  dlH- 
posed  of  by  an  amended  record  filed  in  tbe 
cause,  in  wblcb  It  appears  tbat  the  notes 
were  In  fant  payable  to  A.  J.  Beatty  & 
Sons. 

Tbe  note  In  suit,  first  due.  read  as  fol- 
lows: '•1,836.41.  Chicago,  November  27, 
1891.  21  days  after  date  I  promise  to  pay 
to  the  order  of  A.  J.  Beatty  &  Sons  elght- 
ewu  hundred  and  tblrty-slx  and  40-100  dol- 
lars, payable  at  my  office.  Value  ivceived. 
Int.  @  6%  p.  a."  Tbe  other  note,  as  re* 
fipects  Interest,  read  tbe  same.  The  court 
allowed  interest  from  tbe  date  of  the  notes, 
and  it  Is  claimed,  from  the  reading  of  tbe 
notes.  Interest  could  not  bo  recovered. 
"Int., "Inserted  after  the  words  "Value  re- 
ceived," Is  beyond  question  an  abbrevia- 
tion of  the  word ''^Interest,"  and  should 
receive  the  same  eoustrnetlon  as  II  tbe  en- 
tire word  "intercat"  bad  been  written  out. 
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Tba  letter  "A,*  wben  used  In  a  note  as  It 
waa  here.  Is  known  and  recogniied  among 

commercial  people  and  business  men  aa 
standing  fur  tbe  word  "at."  So,  also, 
**6%"  Is  a  percent,  mark,  and,  when  used 
as  here,  has  a  recognized  meaning,  and  Is 
known  to  stand  for  "six  per  cent."  Tbe 
letters  **p.  a.,"  standing  Isolated  and 
alone,  might  perhaps  bave  but  little  sig- 
nificance, bnt,  wben  used  In  the  connection 
they  were  need  here,tbelr  meaning  cannot 
be  misapprehended,  and  were  Intended  to 
be  read  as  "per  annum.*  We  think  tbe 
construction  placed  on  the  abbreviations 
by  tbe  court  was  correct,  and  Judgment 
for  interest  was  fully  authorised  by  the 
language  of  the  notes.  The  jndgment  of 
the  appellate  conrt  will  be  affirmed. 


OBS  Haas.  -.C"* 
BAUB  T.  GHBNEY. 
(Sapteme  Judicial  Conrt  of  Massachnsrtts. 
Middlesex.  June  2,  1888.) 

iKJuax  TO  Ehplotb  —  NBOLioBiroB  or  Kastsr— 
D&NGKU0U8  HicaiHEaT. 
In  an  action  for  persona]  injariea  It  ap- 
peared that  in  defendant's  shop,  where  plain* 
tiff  was  working,  there  was  a  horizontal  shaft, 
a  fbot  tnm  Uie  floor,  to  one  aid  which  an 
iron  collBr  was  fastmied  by  a  srt  screw  to  pre* 
vent  longitndinal  vibration.  The  screw,  which 
projected  half  an  inch  from  the  collar,  caught 
plaintiff's  clothes  as  he  was  passing,  and  threw 
nim  down.  It  was  not  denied  that  such  shaft^ 
near  the  floor,  was  a  common  and  proper  method 
of  distributing  power,  and  that  sach  a  collar, 
with  a  projecting  screw,  was  in  ordinary  use, 
and  was  preferable  to  anv  known  device  for  pre- 
venting longitudinal  vibration,  though  a  collar 
could  be  Becured  to  a  shaft  without  a  project- 
ing screw.  Held,  that  defendant  was  not  guilty 
of  negligence. 

Exceptions  from  superior  court,  Middle- 
sex county. 

Action  by  Preston  W.  Hale  against 
Frank  P.  Cbeney  for  personal  Injuries. 
Tbe  conrt  lielow  baring  refused  to  rule 
tbat  plaintiff  failed  to  exercise  due  care, 
and  tbat  defendant  was  not  guilty  of  negli- 
gence, tbe  latter  excepted.  Exceptions 
sastalned. 

C.  8.  Ltlley,  for  plaintiff.  N.  D.  ?ratt 
and  E.  B.  Quinn,  for  defendant. 

LATHROP,J.  This  laan  action  at  com- 
mon law, in  which  tbe  plaintiff  seeks  tore- 
co  varfor  personal  Injuries  snstalned  by  him 
while  In  the  defendant'semploy.  Tbecase 
comes  before  US  on  the  defendant's  excep< 
tionstu  the  refusal  of  tbe  jndge  who  pre- 
sided In  the  court  below  to  rule  tbat  the 
plalntiD  had  failed  to  show  tbat  be  waa 
In  the  exercise  of  due  carewhen  Injured,  or 
tbat  tbe  defendant's  machinery  was  nn- 
sultably  placed,  defective,  and  dangerous. 
Tbe  defendant  waa  a  manufacturer  ot 
boxes.  He  occnpied  a  room  78  feet  long 
and  88  feet  wide,  in  which  were  about  15 
machines.  Power  was  rnrnlshed  from  an 
engine  In  an  adjoining  room,  connected 
with  an  ovf>rhead  sbaft.  There  was  also 
a  borlzontal  shaft.  12  feet  long,  a  foot 
above  the  floor,  resting  on  bearings  ateaeb 
end.  Power  was  commnnicated  to  this 
shaft  by  a  belt  from  the  npper  shaft.  To 
prevent  longitndinal  vibration  of  tbe  low- 
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0rBbalt,aD  Iron  collar  was  fastened  toune 
endotlt  by  a  Bet  screw,  the  f^Qd  of  which 
projected  half  an  Inch  ontslde  the  collar. 
The  evidence  was  uncontradicted  that 
such  Bhatta  near  the  floor  wore  common 
and  proper  methods  of  diatrlbutfnff  power 
to  the  machinery,  and  that  collars  with 
projecting  screw  heads  or  nuts,  similar  In 
all  respects  to  those  UHed  by  the  defendant, 
were  In  orclinary  and  coinmoa  use,  and 
were  preferable  to  any  other  known  de- 
vice for  preventing  Inngitadlnal  vibration. 
It  further  appeared  that  a  collar  could  be 
secured  to  a  shaft  without  a  projecting 
screw  ur  nnt.  At  the  end  of  the  shaft  was 
an  npright  post.two  Inches  by  rourlnches, 
extending  from  the  bearlnfir  In  which  that 
end  uf  thA  shaft  rested  to  the  ceiling  of  the 
room.  The  set  screw  wuh  within  three 
IncheH  of  the  post.  The  oblect  of  the  post 
was  to  hold  the  beurlng  In  place,  and  to 
protect  any  one  from  xettinffonto  the  pul- 
ley, belt,  and  shaft.  The  plaintiff,  at  the 
time  of  the  accident,  was  a  boy  nearly  16 
years  old,  and  appeared  to  be,  as  the  ex- 
ceptions recite,  ut  ordinary  Intelligence. 
He  had  uttended  a  commercial  college, 
"and  waH  a  bright.  Intelligent  boy.** 
There  wafi  evidence  that  "he  woe  not  a 
verycareful  boyaround  machinery;"  that 
**he  would  get  too  near  the  machines,  and 
would  not.  apparently,  know  where  he 
was."  The  plaintiff  had  been  In  the  de- 
fendant's employ  three  months,  doliijx  odd 
Jobs  About  the  shop.  He  had  worked  on 
a  machine  at  different  times,  equal  In  all 
to  three  or  four  days.  On  the  day  of  the 
accident  he  was  workluR  on  a  niactalne. 
the  nearest  part  off  which  was  Ave  feet  and 
four  inches  from  the  end  of  the  shaft 
where  the  collar  was.  On  the  other  side 
of  the  shbtt,  and  about  the  same  distance 
from  It,  was  another  machine,  at  which 
one  Bernter  was  at  work.  While  at  work 
the  plaintiff  bad  occasion  to  pass  from 
falsmnchlueto  hand  some  work  toBemler. 
At  least,  we  must  assume  that  tlie  Jury 
would  have  been  warranted  InflodlnK  this 
from  the  evidence.  The  plaintiff  might 
have  reached  Bernler's  machine  hy  going 
around  the  shaft.  Instead  of  doing  so,  he 
went,  as  he  testified,  "the  shortest  way, 
regardless  of  the  machinery,  and  went 
right  up  to  the  revolving  shaft."  Hla 
troasem  were  caught  by  the  set  acrew.and 
be  was  thrown  down  and  injured.  He 
testified  that  when  he  was  caught  he  was 
not  looking  down  at  the  ahaft,  but  over 
tt,  and  straight  at  Bernler,  who  had  Just 
taken  the  work  from  bis  hand.  Hefurtber 
testlBed  that  he  did  not  know  that  the  set 
screw  was  there.  The  evidence  was  con- 
flicting on  thequestlon  whether  thla  screw 
was  vlHlble  when  the  shaft  was  revolv- 
ing. Without  passing  on  the  qnestlon 
whether  there  was  sufficient  evidence  of 
due  care  on  the  part  of  the  plaintiff  to 
warrant  the  submission  of  this  question 
to  thH  Jury,  we  tall  to  see  any  evidence 
that  there  was  a  breach  uf  any  duty  on 
the  part  of  the  defendant,  which  he  owed 
to  the  plaintiff. 

l?pon  the  evidence,  thedefendant  did  not 
owe  to  tbs  plaintiff  the  duty  of  boxing  the 
shaft.  Kulllvau  v.  Manufacturing  Co..  IIS 
;U ass.  306;  Rock  v.  Indtnn  Orchard  Mills. 
m  UaaB.623,8  M.  £.  Rep.  401;  Foley  t. 


Machine  Works.  14»  Mass.  SS4,  n  N.  E. 
Rep.  304;  Tlnkharo  v.  Sawyer,  153  Mass. 
485,  27  N.  E.  Rep.  6.  It  cannot  be  success- 
folly  contended  that  the  shaft  placed  netir 
the  floor,  with  the  set  screw  projecting, 
waa  directive  or  unsuitable  for  the  pur- 
pose. The  evidence  waa  DDcontradicted 
that  such  a  device  was  in  ordinary  and 
common  use,  nnd  preferable  to  any  other. 
The  fact  that  the  collar  could  be  secured 
to  the  shaft  without  a  projecting  screw 
or  nut  was  not  evidence  from  which  the 
Jury  would  be  warranted  in  finding  that 
the  defendant  was  not  JuatlBed  In  using 
tbedevlcewhlch  hehad  In  hisshop.  Qoud- 
now  V.  Emery  Mills,  146  Uasa.  201, 13  N.  E. 
Rep.  B76;  Uarey  v.  Railroad,  167  Mass.  — » 
83  M.  E.  Bep.  612.  Exception!  anatalned. 


(US  Man.  fn> 
liEIGHTON  et  a!,  t.  HORRILL  et  al. 
(Sii]ff«iDe  Judicial  Court  of  Mjusachnsetta. 
Essex.  Jane  %  1883.) 

IhSOLVBHCT— PBsrSBBKCES— lfORT81.GS  OKOOODS. 

An  Insolvent  exhibited  to  a  creditor  a 
false  schedule  of  bis  debts,  and  mnde  a  state- 
ment of  his  asset^  according  to  which  he  wu 
solvent,  and  asked  for  a  loan  of  $6,000  on  a 
mortgage  on  his  goods,  telling  the  creditor  he 
needed  $1,500  at  once,  and  that  be  was  to  nw 
the  monejr  to  pay  his  debts  and  continae  busi- 
ness. The  money  was  paid  to  the  insc^v«it, 
and  for  It  he  executed  a  bill  of  ule.  After- 
wards he  execnted  a  mortgage  on  the  greater 
part  of  his  goods  for  $6,000,  and  the  creditor 
redelivered  toe  goods  cov«ed  by  the  bill  of 
sale  for  $1,500.  paid  the  insolvent  ^,500  la 
cash,  and  gave  him  the  remainder  in  goods. 
The  insolvent  went  on  with  his  business  for  a 
month,  and  thea  absconded.  BtU,  that  the 
mortgage  was  valid,  and  not  made  to  give  the 
creditor  a  inference  in  fraud  of  the  insolvent 
law. 

Appeal  from  superior  court.  Essex  coun- 
ty. 

Action  hy  one  Lelghton  and  others,  as 
asslKneea  in  Insolvency,  against  one  Mor^ 
rill  and  others,  to  set  aside  a  mortgage  to 
defendants  by  the  Insolvent  as  a  fraud  on 
the  Insolvent  law.  From  a  decree  tor  d^ 
fendants,  plaintiffs  appeal.  Affirmed. 

J.  H.  SIsk  and  Ira  B.  Keith,  for  appel- 
lants. John  Lowell  and  A.  F.  Means,  for 
appellees. 

HOLMES.  J.  TbiB  Is  a  bill  broaght  by 
the  aasignees  In  Insolvency  of  one  Humph- 
rey to  set  aside  a  mortgage  for  $6,000  to 
the  defendants  as  a  fraud  on  the  iDsolvent 
law.  The  master  louDd  that  the  mort- 
gHHe  was  made  with  a  Tiew  to  give  th« 
defendants  a  preference,  mainly  in  respect 
of  f].50()  parcel  of  the  $6,000  secured,  and 
also  with  a  view  to  prevent  the  prop- 
erty from  coming  to  the  assignees,  and  that 
it  was  void.  The  single  Justice  found  for 
the  defendants.  The  case  comes  before  us 
on  the  evidence,  and  is  wholly  a  question 
of  fact.  For  that  reason  we  shall  nut  dis- 
cuss It  at  length,  but  shall  state  the  con- 
clusion to  which  we  have  been  led  by 
reading  the  evidence. 

There  is  no  doubt  that  the  defendants 
actually  paid  over  the  $6,000,  or  that  the 
mortgage  was  executed  without  baste  or 
secrecy,  and  with  the  knowledge  nnd  ap- 
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proral  of  at  Inst  the  two  prlntipAl  credit- 
on,  parties  not  friendly  to.  or  co-operat- 
tatf  wltb,  tbR  defendants.  The  master  de- 
fines to  flD'l  that  tbe  fact  that  the  lu- 
•olrent's  property  waa  InRufficlent  to  pay 
btB  debts  was  known  to  tbe  defendants, 
and  the  evidence  Is  that  they  were  In- 
tormed  by  tbe  iDSolvent  that  tbe  amount 
adToaced  would  enable  blrn  to  pay  bis 
dpbts  and  Ko  on.  For  more  than  h  month 
altern'arda  tbe  debtor  did  go  on  with  his 
bnslQeDB,  and  then,  upon  the  defendant's 
discovery  that  the  conditions  of  the  mort- 
gage had  been  broken,  and  that  probably 
a  fraud  had  been  practiced  upon  them,  be 
■bBconded.  There  U  no  evidence,  beyond 
the  fact  of  blfl  atuwondinii:  and  Cbe  state 
of  blfl  assets,  that  be  kept  any  property 
from  his  assignees.  The  ludlcatlonfi  are 
that  he  carried  nothing  atvoy  with  him, 
and  that  be  spent  ail  that  he  got  In  pay- 
lag  debtfl,  and  in  the  reF^alur  course  of  hlH 
baBlnesB,  although  we  do  not  assume  this 
to  be  beyond  euntroveray.  In  view  of  the 
whole  evidence,  and  eRpeclally  of  tbe  nn- 
dliipated  facts,  and  of  the  niasrer's  declin- 
hiR  to  find  that  the  insufficiency  of  tlie  in- 
solvent's property  to  puy  his  debts  was 
known  to  the  defendnnts.  it  seems  to  us 
tliat  his  finding  that  the  mortguffe  was 
made  In  fraud  of  the  insolvent  low  must 
baveheen  based  upon  a  propoRltlon  of  law 
which  is  not  disclosed  In  his  report,  bot 
which  Is  to  be  gathered  from  the  report  of 
the  evidence  and  of  his  riillitgs  upon  It. 
That  pruposltlon  we  underHtand  to  have 
been  In  effect,  atthoagh  not  precisely  so 
■tatedtn  words,  that.  If  the  mnrtftafie  was 
given  on  Humphrey's  whole  stock  In  trade 
at  his  only  place  uf  bualneaa,  tbla  fact  not 
merely  warrants  a  finding,  but.  as  mat- 
ter of  law.  raises  a  prima  facie  presump- 
tion that  the  mortgage  was  not  given  tn 
theosoal  course  of  buslnras,  and  that  the 
defendants  had  reaaonable  cantie  to  Re- 
lieve that  a  fraud  on  the  Insolvent  law 
was  Intended.  We  mention  this  becaose, 
if  the  roaster's  principal  Hnding  Is  ez- 

Slatoed  by  his  supposing  himself  bound 
f  a  somewhat  strlcterrnle  of  law  than 
we  shoold  lay  down,  we  should  feel  a 
greater  freedom  than  we  should  other- 
wise feel  In  adopting  a  conrlualon  which 
seems  to  us  mnre  consistent  with  the  sub- 
sidiary findings  and  the  evidence  than  the 
one  to  which  be  felt  himself  forced  to 
come. 

The  proposition  which  we  have  stated 
Barrows  too  much  the  function  of  the 
niaster  as  a  Judge  of  fact.  Presumptions 
of  fact  generally  are  questions  of  fact. 
TliQy  are  merely  the  major  premises  of 
tbwe  Inferences  wblcb  Juries  are  at  liberty 
to  draw,  in  the  light  of  their  experience 
as  men  of  tbe  world,  from  tho  facts  di- 
rectly proved.  Com.  v.  Brlant,  142  Mass. 
483,464,  8  N.  E.  Hep.  388;  Doyle  v.  Rail- 
road Co.,  145  Mass.  88fHtft8, 14  N.  G.  Rep. 
461,  The  question  whether  a  mortgaue 
was  not  made  in  oaual  and  ordinary 
eonne  of  business  of  the  debtor,  within 
tile  meaning  of  ]*ub.  St.  e.  157,  g  ON,  is  a 
qsfstlon  offset.  Alden  T.JMarsb.  97  Mass. 
160. BuUttm  r.  Jones,  144  Mass.  ^,  10 
N.  E.  Rep.  471:  Peabody  v.  Knapp,  158 
Mass.  242.  20  N.  E.  Rep.  496;  Klllam  v. 
PMrce,  16.S  Mass.  602.  27  N.  E.  Hep.  520. 
vJ4N.ifi.D0.3— 17 


Whether.  If  tt  was  Hot  so  made*  tbe  In- 
ference shall  be  drawn  tbat  the  mortgagee 
had  reasonable  canse  to  believe  that  a 
fraud  on  the  insolvent  law  waalntendeil 
Is  another  question  of  fact.  Bridges  v. 
Miles,  152  Mass.  240,  2n3,  ^  N.  E.  Rep.  461. 

In  view  of  what  we  have  said,  we  re- 
gard tbe  validity  of  the  mortgage  as  set 
at  large  for  our  consideration.  In  onr 
opinion  the  evidence  is  insufficient  to  do 
more  than  to  snggest  a  suspicion  that 
the  insolvent  kept,  or  intended  to  keep, 
his  assets  from  the  hands  of  an  assignee. 
We  do  not  believe  that  he  had  such  an  in- 
tention in  his  mind.  If  he  did,  all  the  evi- 
dence shows  that  It  was  not  shared  by 
the  drtendanta,  nor  do  we  see  faow  we 
ran  say  that  they  had  reasonable  cense 
to  believe  In  tbe  existence  of  an  Intention 
which,  even  after  the  event,  we  do  not  be- 
lieve to  hare  existed.  Humphrey  exlilt»- 
Itet]  to  the  defendants  a  schedule  of  his 
debts,— false,  but  believed  by  them  to  tie 
true,— and  made  a  statement  of  bfs  assets, 
according  to  which  he  was  solvent.  The 
defpndnnts  were  Informed  and  believed 
that  there  were  large  asBets  not  embraced 
In  the  mortgage.  To  them  the  mortgage 
app*>ared  as  a  perfectly  natural  step.  A 
loan  upon  mortgage,  made  to  a  debtor  in 
embarrassed  circumstancea  tor  the  pur- 
pose of  enabling  him  to  pay  his  debts  and 
go  on.  Is  not  necessarily  a  fraud  on  tbe 
Insolvent  law.  Bush  v.  Boutelle,  1S0 
Mass.  167,  in,  SO  N.  E.  Rep.  607;  Clark  v. 
.Sawyer,  151  Mass.  (U,  23  N.  E.  Rep.  720. 
The  defendants  examined  Humphrey's 
books,  and  satisfied  themselves  that  he 
was  doing  a  profitable  business.  Unless 
It  be  assnmed.  as  matter  of  law,  that  the 
mortgage  was  not  In  the  usual  coarse  of 
business,  and  that,  therefore,  also  as  mat- 
ter of  law  the  defendants  had  reasonable 
cause  to  believe  that  a  frand  on  tne  In- 
solvent law  was  Intended,  we  Hee  no  such 
ground  for  doubting  tbe  validity  of  the 
Instrument. 

There  Is  no  suggestion  tbst  the  defend- 
ants intended  to  aid  In  giving  a  preference 
to  any  creditor  other  than  themnplves. 
The  only  question  remaining,  and  the  one 
moHt  pressed.  Is  whether  they  Intended  to 
prefer  themselves.  The  details  of  the 
transaction,  mainly  as  found  by  the  mas- 
ter, are  these :  Al>oat  the  middle  of  Jan- 
nary  the  InsolTenC  applied  to  the  detend- 
ants  for  a  loan  of  fft.OOO  upon  a  mortgage 
of  his  stock  of  goods.  He  told  them  that 
be  needed  f],5<Xl  at  once.  This  sum  was 
paid  to  him  on  Jannnry  20, 1880.  and  fur 
it  he  executed  a  bill  of  parcels,  nf  tcrwards 
exchanged  for  a  bill  of  sale,  of  bis  fixtures 
and  certain  watches,  ete.  One  of  the  de- 
fendants put  his  bend  on  the  articles,  aay- 
Ins  that  he  took  possession  of  them,  and 
tf>ld  the  insolvent  that  be  left  them  with 
him  as  tlm  defendants'  agent  or  bailee. 

After  the  defendants  had  examined 
Humphrey's  stock,  and  a  fall  schedule 
bad  been  made  out,  a  mortgage  of  the 
greater  part  of  his  goods  was  made  on 
Febrnary  25, 1SH9,  for  fO.OUO.  The  defend- 
ants redelivered  the  goods  covered  hy  the 
bill  of  sale  for  f 1,500  of  this  amount,  paid 
93.500  in  cash,  and  agreed  to  give  him  ths 
remaining  f 1,000  In  goods  which  he  pur- 
chased from  them  in  the  line  of  his  trade* 
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wbleta  KooAu  be  received.  It  seema  to  as 
Imponible  to  dlscoTer  any  tnteut  to  xlve 
a  prefereofe  In  thiH  transaction.  Such  an 
Intent  is  dlsprotred  by  the  fact  that  neither 
party  doabted  that  the  bUl  of  sale  given 
for  the  $1,500,  whether  a  sale  or  a  mort- 
Kage,  was  valid. 

The  maeter'B  report  nya  that  the  mort- 
gajce  was  Riven  "with  a  view  to  secnreto 
them  the  payment  ut  the  eald  $1,500,  and 
of  $119  for  a  watch  sold  to  him  by  said 
firm  before  said  roortgafce  was  given,  and 
$163,  the  auionnt  of  a  prutasted  note  of 
Humphrey  held  by  said  firm,  and  thereby 
^vethem  a  preference."  In  view  of  the  un- 
disputed testimony,  the  two  small  Items 
hardly  wonld  have  been  mentioned  had  it 
not  been  for  the  large  one.  The  note  was 
taken  ap  by  the  defendants  with  Humph- 
rey's approval  some  time  In  February, 
while  the  negotiations  for  the  mortgage 
were  going  on. 

We  see  no  snfflclent  groond  for  chan- 
ging the  deerenappealed  from  in  respect  of 
costs.  The  defenuauts  are  not  concerned 
with  the  fact  that  the  plalntllTa  are  trna- 
tees.  In  this  proceeding  the  parties  are 
strangnrs.  Hill  v.  Magan,  2  Moll.  460; 
Perry,  Trnsta,  (4th  Ed.)  {  891.  Moreover, 
as  the  decree  on  tho  merits  is  affirmed,  we 
shoald  be  slow  to  disturb  tho  discretion 
of  the  single  Jnstlce  on  appeal.  The  Mag- 
ffte  J.  Smith,  123  U.  S.  340,  356, 8  Sup.  Ct. 
Rep.  169.  Decree  a  fllrmed. 


059  Mass.  60) 

ATLANTIC  WORKS  v.  TUG  GLIDE:. 
(SnprenM  Judicial  Court  of  MassachusetU. 
Suffolk.   Mar  16, 
JuiUBDiOTiox  or  Btatb  Ck>DRT — Bnioroins  Lish 
0!f  Vbsbbl. 
The  courts  of  a  itate  have  jurisdiction 
to  «force,  by  a  proceedinK  In  rem,  liens  faven 
by  Its  laws  for  labor  and  materials  furumbed 
to  constructing  or  repairing  domeHtic  Tessels, 
notwithatandiuff  Rev.  St.  u:  S.  §  5G3,  Bubd.  8, 
and  section  711,  anhd.  3,  giving  the  United 
States  district  conrtB  exolufiive  Jurisdiction  of 
"all  dvU  causes  of  admiralty  and  msritime  ju- 
risdictioii,  saviag  to  suitors  the  rigbt  of  a  com- 
mon-law remedy  la  all  cases  where  the  common 
law  Is  competent  to  glre  it"    33  M.  S.  Ite^ 
163.  affirmed. 

Exceptions  from  anperlor  court,  Snffolk 
county;  Donlel  W.  Bond.  Judge. 

Petition  ol  the  Atlantic  Works  against 
Jonathan  Chase  and  others,  owners  of  the 
tug  ailde,  to  enforce  a  Hen  on  the  tug  tor 
labor  and  materials  farniiihed  In  repalrlus 
It,  under  Pub.  St.  c.  102.  §§  14. 15.  Decision 
for  petitioner,  and  defendant  excepts.  £x- 
eeptlons  orerrnled. 

The  tng  Glide  was  a  vessel  owned  in 
Boston,  and  engaged  lu  towing  vessels  In 
and  outer  the  harbor  of  Boston  to  the 
neighboring  ports.  The  Hen  claimed  un- 
der the  statute  was  for  labor  and  ma- 
terials furnished  In  repairing  the  vesoel  by 
the  petitiooere  at  her  home  port.  At  the 
tHal  ol  the  ease  In  the  superior  coort  the 
respondents  asked  the  court  to  rule  as 
follows:  That,  inasmuch  as  this  was  an 
action  In  rem  against  the  tug  Ullde,  the 
superior  conrt  had  no  jDrladlctlon,  the 
statute  being  contrary  to  thecoustitatlon 
of  the  United  States,  loasmnch  as,  under 


the  constttutloo  of  the  United  States,  fall 
admiralty  Jurisdiction  was  given  to  the 
United  States  coarta:  but  the  court  ruled 
that  the  superior  conrt  had  Jnrlfldiction. 
to  which  ruling  the  respondents  dnly  ex- 
cepted. Thecourtfound  forthepetltloner, 
and  dln>cted  a  sale  of  the  said  tus  Gild* 
under  the  provlstoiis  ol  the  sta  totes.  For 
report  ob  former  appeal,  see  88  N.  B.  Bep> 
163. 

MUIett  ft  Foster,  for  plalntlll.  Carrer  A 

Blodgett,  for  defendant. 

HOLMES.  J.  This  exception  Indisposed 
of  by  our  former  judgment  In  the  same 
cause.  The  latter  derision  by  the  supreme 
court  of  the  Gnlted  States  In  The  J.  E. 
Rumhell.  13  Sup.  Ct.  Rep.  498,  eontalD* 
some  expressions  contrary  to  our  concla- 
sion,  but.  as  the  point  adjudicated  Is  con* 
sistent  with  It.  we  feel  compelled  to  adbars 
to  our  opinion. 

Exceptions  overruled. 


069  Mua.  tw 
OAT  T.  ESSEX  ELECTRIC  ST.  RT.  OO. 
(Supreme  Judicial  Conrt  of  Massachnsetta. 
Essex.  May,  1803.) 
Death  by  Wkgsofl'l  Act — Plsadiko. 
In  an  action  against  ■  street  railroad 
der  St.  ISSG,  is.  140,  reoderins  every  railroad 
company  liable  for  death  caased  by  the  grots 
iicgli};ence    and    carelessness  of  its  servants 
wliile  engaged  in  Its  business,  the  declaratloa 
■bould  allege  facts  showins  such  Degligenc^ 
ntid  an  averment  that  plaiottlTs  Intestate  lost 
his  life  by  reason  of  the  gross  n^igenee  of  de- 
fendant's servants  in  tlie  operation  of  Its  street 
railroad  is  losuffident. 

Appeal  from  superior  conrt,  Essex  cona- 
ty. 

Action  by  Granville  Gay,  administrator 
of  Albert  G.  Gay.  against  the  Easex  Elec- 
tric Street  Railway  Company,  for  the 
death  of  plaintiff's  Intestate.  Defiendant's 
demurrer  to  the  amended  declaration 
was  sustained,  and  plaintiff  a ppeak.  AU 
Qrraed. 

The  declaration  Is  as  follows:  'The 
plalntin  says  that  he  Is  the  duly-appoint- 
ed administrator  of  Albert  Q.  Gay,  late  irf 
aald  Salem,  deenased,  and  that  be  brlogs 
this  action  under  section  212  of  chapter 
112  of  the  Public  Statutes  of  this  com- 
munwealth,  for  the  nse  of  the  father  and 
mother  of  said  Albert  G.,  (he  haTlng  Itit 
no  children  and  no  widow,)  as  the  next  of 
kin  of  said  Alt>ert;  G.  The  plaintflf  further 
says  that  on  October  15th,  18W>.  bis  intes- 
tate lost  bis  life  by  reason  of  tbeuoKU- 
genca  and  earelesaness  of  the  drteadaat  In 
the  operation  of  its  street  railway,  and  of 
the  unBtness  and  gross  nsttllgence  and 
carelessness  of  Its  servants  and  agents, 
while  engaged  la  Its  business.  And  the 
plaintiff  further  aaya  that,  at  the  time  his 
Intestate  suffered  the  Injury  by  which  be 
lost  his  life  as  afbresald,  said  intestate 
was  In  the  exardso  of  due  eare  and  dlH* 
gence,  and  was  not  an  employe  of  bald 
street  railway;  that  said  life  waa  lost 
because  of  the  negligence  of  the  defendant, 
its  agents  and  serTants,  In  negligently 
handling  and  controlling  one  of  Its  street 
ears,  and  la  negligently  lea  ring  la  as 
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open  and  expoBed  plave,  to  wit.  on  Bsl- 
com  street,  a  public  blgliway  In  Salem,  In 
said  cuDDty,  one  of  ttn  street  care,  whlcb 
car  waa  nefflfgently  left  In  an  unaafe,  dan- 
gerouB,  and  nngnardAd  poaltlon  and  con- 
dition, wbereby  aald  Intestate,  wbo  waa  a 
chfld  of  tender  years,  lust  bin  life,  as  ntore- 
aald,  tbrongb  the  negltf(CTt  acta  of  other 
persons,  whose  names  are  to  the  plaintiff 
anknown.  In  the  negligently  nslnf;  and 
mlsjsInK  tbe  braltes  and  appUanres  lor 
stopping  said  car,  and  for  moTlng  tbe 
brake  beam  thereof.* 

Tbe  declaration  was  sobeeqaently 
amended  as  follows:  "The  plalntltf  moves 
to  amend  his  declaration  by  adding  tbe 
following:  The  plaintiff  farther  says  that 
Ills  Intestate  was  a  child  seven  years  old, 
a  traveler  on  said  highway  at  the  time  of 
said  Injnry,  and  rlRhtfally  apon  said  car. 
Tbe  plaintw  forther  says  that  he,  with 
other  cbtidrent  was  enticed  and  allared 
there  by  the  opportunity  for  play  affonl- 
ed,  and  by  the  enticement  and  Invitation 
of  tbe  defendant.  Its  agents  and  servants; 
and  farther  says  that  some  of  said  chil- 
dren, or  some  of  tbe  agents  and  servants 
of  the  defendant,  to  the  plaintiff  un- 
known, were  negligently  using  and  mis- 
using said  brakes,  and  said  children  were 
doing  said  acts,  and  were  permitted  and 
given  permission,  occasion,  and  oppor* 
tanlty  to  do  said  acts,  by  the  consent, 
and  with  tbe  knowledge.  Inducement,  and 
Invitation,  of  the  defendant,  its  agents 
and  servants;  that  the  defendant  was 
nalng  said  street  as  a  repair  shop,  and 
■aid  ear  was  there  withont  right,  and 
contrary  to  the  city  ordinances  of  Halem ; 
that  It  was  tbe  duty  of  the  defendant  to 
keep  said  ear  and  said  brakes  securely 
locked  and  fastened,  and  In  a  safe  and 
guarded  position  and  condition,  so  that 
chlldreu  conld  not  fro  npon  said  car,  and 
roald  not  ose  or  play  with  satd  brakes. — 
all  of  which  Diligence  and  acts  of  negli- 
genoe  fieretofore  alleged  as  existing  prior 
to  said  Injury  tbe  defendant  well  knew 
before  said  Injury  occnrretl.aa  well  as  that 
said  car  and  brakes  were  an  enticing,  at- 
tractive, and  Inviting  object  to  children, 
and  that  children  then  were,  and  long 
prior  thereto  had  been,  accustomed  to 
play  In,  npon,  and  about  said  car,  and 
with  said  brakes.  And  the  plaintiff 
farther  says  that  all  said  acts  and  negli- 
gences which  preceded  or  contributed  to 
said  Injury  the  defendant  should  have  an- 
ticipated would  happen,  and  should  have 
prevented,  and  these  were  duties  which  It 
owed  tbe  plalntltf  and  bis  Intestate." 

C.  O.  Fall,  for  appeUant.  F.  Ij.  Evansi 

for  appellee. 

MORTON,  J.  The  only  difference  be- 
tween this  And  tbe  preceding  «ase  Is  that 
that  is  a  suit  at  common  law,  and  this  Is 
bronght  onder  St.  1886,  c.  140.  Except  so 
far  as  it  contains  averments  rendered  nec- 
essary by  the  fact  that  it  Is  brought  un- 
der that  statute,  the  essential  allegations 
contained  In  the  declaration,  as  amend- 
ed, in  this  case,  are  the  saros  as  these  con- 
tained In  tbe  amended  declaration  in  tbe 
preceding  ease.  It  Is  necessary  to  con- 
sider, therefore,  only   the  allegations 
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wblcb  are  peculiar  to  this  case.  Those 
are  that  tbe  plalntlfTs  "Intestate  Inst  bis 
life  by  reason  of  the  neglleeuce  and  care- 
lessness of  the  defendant  In  the  operation 
of  Its  street  railway,  and  of  thennfltness 
and  gross  negligence  and  carelessness  of 
its  servants  and  agents  while  engaged  in 
Its  business.*  In  this  case  we  mnst,  as  la 
the  preceding  case,  take  the  declaration 
as  a  whole;  and,  looking  at  It  In  that 
way,  there  is  nothing  tending  to  show 
nnfitnisss  or  gross  negligence  and  careless- 
ness on  the  part  of  the  servants  or  agents 
of  tbe  defendant.  Com.  v.  Boston  &  M. 
B.  Co.,  183  Mass.  S88:  Peaslee  v.  Bailroad 
Co.,  162  Mass.  165.  2S  N.  E.  Bep.  71.  If 
there  is  anything  tending  to  show  negli- 
gence or  carelessness  on  the  part  of  the 
defeodant  itself,  (which  we  do  not  loTi- 
mate,)  then  the  conduct  of  the  plaintiff's 
Intestate  mnst  be  regarded  as  a  cod- 
trihating  eanse,  and  the  plalntItT  cannot 
recover.  Gay  v.  Bnllway  Co.,  (Mass.)  M 
N.  E.  Bep.  186.  Judgment  affirmed. 


   cui  MSM.  m 

HeGmNBSB  V.  BnTLBB. 
(Smrane  Jadldal  Oonrt  of  M&.Bsachnsetta. 
Snfflolk.  May  22,  1893.) 

OosfBjBUtOBT  NEOuaairaB— Or  Cbiuuuis— 
WBOXGDonte. 

1.  A  diild  who,  while  committing  a  wrong- 
ful act,  is  injnred  by  the  neglisence  of  another, 
cannot  recover  by  ahowlDs  that  he  was  in  the 
exerdse  of  such  care  as  might  reasonably  have 
been  ezpeetad  of  him,  since  an  inftmt  cannot 
shift,  any  more  than  an  adalt,  the  oonaeqaenoes 
of  his  own  wrongdoing  on  another. 

2.  A  child  who,  in  play  with  other  boyg, 
interferes  with  marble  slabs  resting  on  private 
property,  and  participates  In  tl^wing  the 
atones  over  on  hlmseli,  cannot  recover  for  his 
Injuries,  thongh  defendant  may  have  been 
goil^  of  n^lisence  In  leavimr  the  dabs  whm 
he  did,  and  though  the  diild's  ocndnct  was 
sach  as  might  reasonably  have  been  expected 
of  him. 

Exception  from  superior  court,  Suffolk 
county;  Charles  P.  Thompson,  Judge. 

Action  of  tort,  for  personal  Injorles,  by 
Bernard  McGolness  against  Philip  H.  Bnt> 
ler.  There  was  a  verdict  In  defendant's 
favor,  and  ptalntlff'sexceptlons  to  tbe  rnl- 
In^  of  the  court  were  allowed.  Excep- 
tions overruled. 

The  defendant  was  a  marble  cutter,  and 
(wcupled,  In  his  business,  the  street  floor 
of  a  building  on  Beverly  street.  In  the 
front  of  the  building  there  were  support- 
ing columns  five  or  six  feet  apart,  and  six 
or  seven  Inches  tbick,  ^tending  from  the 
ground  up  to  the  second  stoty.  The  front 
side  of  tbose  columns  was  Just  up  to  the 
street  line.  The  front  wall  of  the  flret  sto- 
ry of  the  baildlng  ran  along  tbe  rear  of 
these  columns  from  four  to  six  inches  from 
the  street  line,  forming  recesses  between 
tbe  columns  about  the  depth  oftbecol-* 
umns,  which  recesses  were  outside  of  the 
highway,  and  were  a  part  of  the  premises 
occupied  by  the  defendant.  An  ordinance 
of  the  city  provided:  "No  person  shall 
place  or  permit  to  remain  In  a  street  anj 
coal,  firewood,  or  other  merchandise,  for 
more  than  ten  minutes."  The  foregoing 
facts  were  not  In  dlspnte.  There  was  evl- 
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dence  tending  to  Bbnw  that  aomellmu  pri- 
or to  Saaday,  November  24,  1889,  tbere 
had  been  placed  by  defendant's  servants, 
vritb  biB  knowledge,  affainnt  the  front  pare 
of  bis  building,  two  marble  slabs, — one 
aKainst  tbe  other;  the  bottom  of  one  of 
tbe  slabs  resting  outside  ul  the  line  ut  tbe 
private  property  abont  four  incheti,  and 
wltbln  the  limits  of  Beverly  street,  a 
pnblle  highway  In  aald  BoatoDt  and  that 
part  of  It  was  used  aa  a  sidewalk,  the  tops 
of  tbe  slabs  resting  against  tbe  building  in 
one  of  said  recesses,  and  wtaoUv  within 
private  property.  That  the  slabs  were 
about  4  feet  high,  6  feet  long,  and,  on  the 
average,  each,  1]^  to  2  inches  In  thickness. 
That  they  were  resting  In  the  same  place 
all  day  Sunday  up  to  4  P.  M.>  when  the 
accident  happened.  That  Beverly  street 
was  mainly  uccnpled  by  mechanical  busi- 
ness establishments,  which  were  all  closed 
up  on  Sunda.v.  That  plain  tiff,  being 
then  a  boy  of  8  years  and  10  months  of 
age,  left  his  home  on  South  Margin  street, 
west  of  Beverly  street,  In  company  with 
a  boy  named  Carroll,  of  the  age  ofO  years, 
to  go  to  Snnday  school,  east  uf  Beverly 
mtreet,  crosHlng  Beverly  street.  Tbatthey 
left  Sunday  scbuol,  eame  back  towards 
Beverly  street,  playing  at  childish  games, 
such  as  "tas,"  "leads,"  etc.,  well  known 
games  of  children.  That  for  a  few  min- 
utes prior  to  the  a<rc1dent  they  bad  been 
playing  the  game  of  "leadu, "  which  Is 
played  em  fouowa:  The  leader  (who  In 
this  case  was  the  Carroll  boyl  touched  the 
plain  tlir,  and  then  ran,  touchlngsuch  other 
objects,  and  performfng  such  feats,  as  he 
chose;  and  the  plaintiff  was  to  run  after 
him,  duplicating  all  his  doings,  and  try  to 
overtake  and  catch  bim.  That  In  playing 
this  game  they  had  run  across  Beverly 
street  eeveral  times.  That  Carroll  finally 
ran  across  said  street  to  the  slabs,  and 
began  kicking  and  pulling  at  the  outfdde 
marble  slab.  That  the  platntiff.  In  play- 
ing tbe  game,  followod  tbe  Carroll  boy  to 
tbe  opposite  side  of  the  street,  and  stopped 
there  for  a  moment.  That  tbe  plaintiff 
then  followed  tbe  Carroll  buy  across  the 
street  to  the  marble  slabs,  and  atood  la 
front  of  them,  and  close  to  Carroll,  wblla 
the  latter  was  kicking  and  pulling  them ; 
and  while  plaintiff  was  tbere  on  tbe  side- 
walk bemet  wlthhis  injury,  under  circnm- 
staoces  of  the  charanter  of  which  there 
was  a  conflict  of  testimony  and  inferences; 
the  platntlit'a  direct  testimony  tending  to 
■how  thai;  the  Carroll  boy.  In  a  playful 
dlBposltloQ,  pulled  tbe  outer  slab  over 
ftvm  the  top,  to  balance  it,  and,  losing  the 
balance,  threw  It,  unintentionally,  upon 
the  leg  of  the  plaintiff,  who  was  a  bare 
spectator  upon  the  sidewalk,  looking  ou 
with  childish  curiosity,  and  encouraging 
tbe  boy  Carroll  by  no  act  or  word,  and 
not  being  in  any  wise  a  Joint  participant, 
while,  un  cross-examination  ol  the  plain- 
tin  and  tbe  boy  Carroll,  tbeir  testimony, 
In  portions,  tended  toabow.onthe  contra- 
ry, that  the  two  boys  were  plsyiOK  the 
game  of  leads,  In  which  the  leader  Is  to  do 
something,  and  the  follower  Is  to  imitate 
bIm;  that  tbe  hoy  Carroll  ran  acrosH  the 
street,  and  proceeded.  In  carrying  out  the 
)f)]nt  game,  to  pull  at  tbe  marble:  and 
that  ^tber  the  Carroll  boy  bad  done  the 


thing,  and  theplabitlff  was  Imitating  bim. 
and  pulled  the  marble  npun  himself,  or 
that  the  Carroll  boy  was  pulling  at  the 
marble  as  a  part  of  the  joint  game,  and 
that  tbe  plaintiff  was  standing  upon  tbe 
sidewalk,  prepared  to  Imitate  tbe  boy  Car* 
roll  when  he  bad  done  bis  part,  and  the 
Blab  fell,  and  Injured  the  plaintiff.  The 

f)laintiff  asked  the  court  to  give  tbe  fol- 
owlug  Instraetlons  to  tbe  Jury:  "Tbe 
fact  that  the  plaintiff  himself  may  bare  In- 
terfered with  the  slabs,  and  did  thereby, 
partially  or  wholly,  bring  the  Injury  upon 
bimself,  does  not  help  the  defendant,  It  tbe 
plaintiff's  act  was  what  the  defendant's 
conduct  naturally  attracted  and  Invited, 
and  such  interference,  and  the -boy's  coo- 
duct,  was  what  mlgbt  reasonably  be  ex- 
pec  ted  of  a  boy  ol  bla  tender  years."  Tbe 
court  declined  to  glre  sncb  Instruction, 
but  Instructed  the  jury  as  follows:  "Now. 
you  have  heard  tbe  question  discussed 
wl^h  regard  to  tbe  action  of  tbe  Carroll 
boy,  and  as  to  these  boys.  It  Is  claimed 
on  the  part  of  the  defendant  that  yon 
ought  to  dud  from  the  evidence,  taking  It 
reasonably,  that  this  McGuInesa  boy  was 
participating  In  what  tbe  other  boy  was 
doing;  that  be  was  so  actInK  that  he  may 
be  said  fairly  to  be  participating  in  tbe 
transaction.  It  la  not  enough  for  a  per- 
son to  stand  by  and  witness  a  transact 
tion,  to  m^ke  the  partyreBpouHiblefor  tbe 
transaction.  To  .Illustrate  it,  if  you  see  a 
man  assaulting  another,  and  stand  off, 
take  no  part  In  it,— merely  look  atthem, 
— that  is  not.  in  law,  a  participation  In  tbe 
assault.  Too  cannot  be  held  responsible 
for  an  assault  hy  merely  wlttieBSlng  It. 
Something  more  than  bare  observation  Is 
necessary  to  make  participation.  But  if 
you  encourage,  If  you  do  any  act  In  fur- 
therance of  it.  then  you  are  held  to  be 
gnilty.  altfaongb  you  may  nut  strike  a 
blow,  and  although  you  may  not  be  suffi- 
ciently near  to  strike  a  blow.  But  yon 
must  be  near  enough  to  participate  Id  it, 
and  that  may  be  by  words  ol  encourage- 
ment, or  acts  to  Incite,  or  by  any  act 
which  shows  that  you  are  actually  labor- 
ing tbe  assault.  The  principle  may  be  Im- 
portant in  tbls  case.  So,  U  the  boy  was 
looking,  whether  bntweea  tbe  slabs  or 
not,  that  would  not  be  a  participation. 
It  be  had  the  curiosity  to  look  in  and  see, 
that  would  not  be  participation.  It 
would  be  participation  if  he  asked  bIm  to 
take  It  off,  and  let  him  look  in.  You  can 
see  tbe  difference.  Tbebarelooklng  would 
nut  be  participation,  while  tbe  asking  to 
lift  it  away,  or  helping  to  do  it,  or,  II  be 
did  nut  help,  but  asked  it  to  be  done,  or 
did  that  which  was  an  Inducement  ur  en- 
couragement for  the  other  to  doit,  then 
he  may  be  said  tu  have  participated  In  It, 
although  he  may  not  have  taken  bold  olU 
with  his  own  bandSi  8o  that,  in  order 
to  find  participation  in  tbn  transaction, 
you  will  have  to  find  that  tbe  party  was 
doing  something  beyond  standing  and  ob- 
serving. If  be  stood  and  looked  at  it,  as 
I  said  before, that  would  not  be  participa- 
tion. So  that  you  bave  tbe  testimony  in 
relation  to  that  matter,  and  yon  are  to 
say  whether  or  not  he  was  participating 
in  tbls  himself,  or,  in  other  wordSk  was 
palling  over  tbe  stone  apon  blmaeU,— was 
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KiTiDg  eaeoDraKement  to  the  doing  of  the 
act  In  sach  a  way  as,  under  the  rulea  whicb 
I  have  given  you,  wonld  make  him  a  par- 
ticipator In  it;  and,  il  be  was  participat- 
ing !n  throwing  over  the  atone  upon  him* 
self,  be  cannot  recover.  Too  will  take  all 
the  evidence,  and  deteroslne  as  to  that. 
With  reference  to  whether  ornottheijlaln- 
tifl  was  exercieing  ordinary  care,  it  1b 
wholly,  as  I  said  before,  a  question  of  fact 
for  yon  to  determine  npon  the  whole  tes- 
tfniony.  If  you  And  that  the  evldencefalls 
to  Ralisfy  you  of  that,  why  then  it  la  not 
necessary  for  you  to  gu  farther.  If  yon 
are  satisfied  that  he  was  In  the  exercise  of 
ordinary  care,  then,  was  the  defendant 
guilty  of  negligence?  Upon  that  point 
you  are,  of  course,  to  take  the  testimony." 
Appropriate  InBtroctlons  nn  the  question 
of  one  care  of  a  child  were  given,  and  no<; 
excepted  to. 

E.  Greenhood,  tor  plaintiff.  Banney  ft 
dark,  for  d^endant. 

MORTON,  J.  In  order  that  a  child  may 
recover  against  one  through  whose  negli- 
gence he  claims  to  have  been  injured  It  is 
not  alwnys  safflcient  fur  him  to  show  that 
be  Iiimsell  was  in  the  exercise  of  such  care 
as  might  reaaonablytaave  been  expected  of 
him.  His  conduct,  notwithstanding  that 
fact,  may  have  been  that  of  a  wrongdcier, 
and  may  have  contributed  to  the  Injury  of 
wbieh  he  complains.  When  It  clearly  ap- 
pears  that  sncb  was  the  case  he  cannot 
avoid  the  eBect  of  fala  conduct  by  showing 
that  he  was  doing  only  what  a  child 
might  have  been  expected  to  do.  An  In- 
fant cannot  shift,  any  more  than  an  adult, 
tbe  consequences  of  lils  own  wrongflolng 
or  ncgUgmce  npon  auutber.  Whether  he 
was  negligent  or  a  wrongdoer,  very  often. 
Is  a  dlfflcult  question  to  determine;  and  it 
is  bard  to  say,  io  all  caecs,  where  the  Hue 
shoald  be  drawn  between  negligence  or 
wrongdoing  and  such  care  as,  conslderiug 
bis  age  and  experience,  reasonably  sbonid 
be  expected  of  him.  Bat  about  tbe  gen- 
eral principle  there  can,  we  think,  be  no 
qnestlon.  Thus,  If  a  child  trespass  un  the 

E remises  of  the  defendant,  and  is  Injured 
y  somelhing  that  he  does  while  treepasR* 
ing,  be  cannot  recover,  nnless  tbe  injury 
was  wantonly  Inflicted  by,  or  was  due  to 
tbe  recklessly  careI*^SH  condnct  of,  the  de- 
fendant. Gay  V.  Railway  Co.,  (Mass.)  !t4 
N.£.  Rep.258;  Daniels  v.  Railroad  Co.,  164 
Mass.  849,  28  N.  E.  Rep.  283;  McEachern  v. 
Railroad  Co.,  160  Mass.  615,  23  N.  E.  Rep. 
231.  So,  if  a  child  voluntarily  participates 
In  the  wrongful  acts  of  others,  and  Is  tbere- 
by  injured,  be  cannot  recover,  though 
there  may  have  be?n  negligence  on  the 
part  of  the  defendant  which  contrlbated 
to  the  injury.  Lane  v.  Atlantic  Works,  111 
Mass.  1S6;  Id..  107  Mass.  104.  Again,  If  a 
boy  Is  injored  while  playing  with  a  ma- 
chine on  which  be  has  been  set  to  work, 
with  proper  inatraetlons.he  cannot  recov- 
er, because  sncb  condnct  constitutes  con- 
tribntory  negligence  on  his  part.  Rock  v. 
Indian  Orchard  Mills,  142  Mass.  622.  S  N. 
£.  Rep.  401.  See,  also,  McAlpln  v.  Powell. 
TON.  Y.  126.  There  Is  no  suggestion  in  any 
of  these  cases  that  the  plaintlfi  was  enti- 
tled to  recover  11  he  was  acting,  when  he 


received  the  Injury  complained  of,  aa  chil- 
dren of  his  age,  intelligence,  and  experience 
wonld  naturally  be  supposed  to  have  act- 
ed under  tbe  same  or  similar  dreumstan- 
ces.  The  principle  for  which  the  plaiotllf 
contends  would  require  as  to  bold  that  In 
nu  case  would  trespassing  or  Intermed- 
dling by  a  child,  or  participation  by  him 
in  the  act  resulting  in  Injury  to  him,  be  a 
bar,  as  matter  uf  law,  to  Lis  recovery, 
provided  It  appeared  that  the  defendant 
was  negilgent.end  tbat  thechlld  was  only 
doing  what  he  might  naturnlly  have  been 
expected  to  do.  We  do  nut  think  that 
such  is  the  law.  We  have  assumed,  for 
the  purposes  of  this  case,  without  decid- 
ing It,  that  tbe  defendant  was  negligent  la 
leaving  the  marble  slabs  where  be  did. 
Tbe  plalntlir  concedes  tbat  there  was  evi- 
dence tending  to  show  that  there  was,  on 
the  part  of  the  plaintiff,  Interference  with 
them,  growing  out  of  tbe  play  iu  which  be 
was  engaged  with  tbe  otber  boys.  The 
court  Instructed  the  jury  that  If  the  plain- 
till  participated  in  throwing  tbe  atone 
over  npon  blmsell  be  could  out  recover. 
Tbe  jury  must  have  found  that  the  plain- 
tiff did  assist  in  doing  the  thing  which 
caused  tbelnluryto  himself.  We  think  the 
ruling  wan  right.   Exceptions  overroled. 


(Uft  Man.  xa) 
DALTON  V.  WEST  END  ST.  BY.  00. 
(Soi^eme  Jadldol  Court  of  Mlasswdinsetts. 
SnfiEolk.  May  SO,  1883.) 

COUPRDMISS  OP  SOIT  BT  ATTOKHBT. 

A  compromise  of  a  pending  snlt  by  an 
attorney,  in  violation  of  express  instmctioiiB 
from  his  client,  is  not  blndmg  on  the  eUent;' 
and  when  the  parties  can  be  placed  in  stats 
QUO,  and  application  Is  seasonably  made,  tiie 
court  has  power  to  vacate  any  Jadgment  found- 
ed on  such  compromise,  and  to  order  it  and  the 
compromise  stricken  bom  the  files. 

Exceptions  from  anperlur  coart,  Suffolk 
county:  John  W.  Hammond,  Judge. 

Petition  by  Anna  D.  Dalton  to  vacate  a 
JodKment,  entered  purauant  to  an  agree- 
ment between  coun8el,in  anactlunbrongbt 
by  her  against  tbe  West  End  Street-Ball* 
way  Company  for  personal  injuries.  Tbe 
court  gran  ted  the  prayer  of  the  petition, 
and  defendant  excepts.  Exceptions  overw 
ruled. 

The  original  action  was  an  action  of  tort 
to  recover  damages  for  personal  Injuries, 
tn  which  the  ad  damnum  was  placed  at 
93,000,  wherein  said  Anna  D,  Dalton  was 
tbe  plaintiff  and  the  West  End  Street-Bail- 
way  Company  the  defendant.  Tbe  action 
was  brought  by  Edward  J.  Jenkins.  Esq., 
an  attorney  at  law  and  member  of  The 
bar.  Tbe  writ,  dated  March  7, 1892,  leaned 
out  of  tbe  superior  court,  and  was  return- 
able in  this  county.  Said  writ  was  duly 
entered  in  said  superior  court  on  the  first 
Monday  of  April.  1882.  together  with  tbe 
declaration  setting  forth  the  cause  of  ac- 
tion; and  said  Jenkins  appeared  as  coun- 
sel of  record  therein  for  said  Dalton.  and 
William  B,  Sprout,  Esq.,  appeared  aacoun- 
sel  uf  record  forsaid  defendant.  Said  Jenk- 
ins afterwards,  to  wit,  on  tbe  following 
IStta  day  of  July,  made  with  the  d^mdant 
4  settlement  of  said  action  for  tbe  snm  of 
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•760,  which  waa  paid  by  the  defen<1nDt  to 
said  Jenkins.  Thereupon  aald  Jenkins, 
repreaentinK  the  plaintiff,  and  ealdSproat, 
repteseDtlns  the  defendant,  slprned  an 
agreeineiiL  and  JndKment  satlBfled,  an  fol* 
lows;  "The  above  cane  being  settled,  It  in 
agreed  that  Judgment  may  be  entered 
therein  lor  the  plaintiff  for  S760,  without 
coats,  and  thatentry  may  bemadeof  Jndg* 
meat  aattafled;"  and  said  agreemeDt  was 
duly  filed  July  18, 1892.  At  the  bearing  on 
said  petition,  evidence  was  Introdnced  by 
the  petitioner  showlug  that  the  said  peti- 
tioner employed  said  Jenkins  as  her  attor- 
ney at  law  in  said  action;  and  evidenre 
was  further  admitted,  against  the  respond- 
ent'sobjectlons,  that  aald  Jenklna  waa  &ot 
anthorized  by  said  Daiton  to  make  aatd 
settiemeDt,  but  was  told  by  said  Daiton 
not  to  cumproralde  for  that  sum,  to  wit, 
f760,  but  tbat  said  Daiton  In  no  way  In- 
formed the  respondent  concerning  any  au- 
thority of  eald  Jenkins.  There  was  no  ev- 
idence tending  to  show  tbat  the  compru* 
mlae  and  settleraent  were  not  made  lo 
good  faith  on  the  part  the  respondent. 
No  evidence  was  Introduced  as  to  whether 
the  said  settlement  wan  a  reasonable  set* 
tlement.  The  court  ruled  as  a  matter  of 
law  that  the  said  Jenkins,  as  an  attorney 
at  law  for  tlie  plaintiff,  had,  under  the  cir- 
cumstances, no  authority  to  make  said 
settlement  of  the  case.  and.  having  so 
ruled,  ordered  Jadgment  In  the  original 
BUlt  to  be  vacated,  and  the  action  to  be 
brought  forward  for  trial,  npon  the  peti- 
tioner paying  to  the  respondent,  or  Into 
this  court  for  the  use  of  the  respondent, 
said  sum  of  9760,  with  Interest  end  costs  of 
the  respondent  In  the  petition,  which  sums 
'  are  now  In  the  handH  of  the  clerk  of  said 
court,  In  pursuance  of  said  order. 

D.  F.  Kimball,  for  plalntW.  W.  B. 
Bpront.  for  defsndant. 

FIELD,  C.  J.  The  only  questions  which 
have  been  argued  relate  to  the  authority 
of  an  attorney  at  law  to  make  a  compro- 
mise of  a  salt,  to  enter  Into  an  agreement 
for  Judgment,  to  flia  It  In  the  cauHe.  and  to 
receive  satisfaction  of  the  Judguent.  The 
exceptions  recite.  In  effect,  that  the  attor- 
ney tor  the  plaintiff  was  not  anthorized  to 
make  the  eettlement  which  waa  made,  but 
was  told  by  bis  client  not  to  make  It.  In 
Ballroad  Co.  v.  Martin,  (March,  18U3,)  88 
N.  E.  Bep.  576.  we  declined  to  mforce  ape* 
elflcally  an  agreement  of  compromise  of  a 
suit  made  by  the  attomeya,  because  It  ap- 
peared tbat  the  attorney  of  the  plaintiff, 
In  making  the  agreement,  had  acted  under 
a  mistake  of  fact  as  tohls  authority.  The 
reasons  are  Rtrnngcr  against  enforcing 
aoch  an  agreemeDt  when,  in  making  it, 
one  of  the  attorneys  has  violated  hialn- 
•tmetlona.  In  thatcase  wedecUned  to  ex- 
press an  opinion  wbether.ln  tbin  common- 
weal tb,  an  attorney  at  law,  by  virtue  of 
bis  employment,  bos  authority  to  agree 
to  a  compromise  of  his  client's  suit  ont  of 
court,  but  we  said  that  the  weight  of  au- 
thority In  this  country  waa  that  he  bad 
not  any  anch  authority.  In  thatcase  the 
court  also  said:  **It  ancb  a  compromise 
la  entered  of  record  In  the  anlt,  and  relatea 
to  the  disposition  to  be  made  of  the  anlt. 


Itmay  bettaat,  anless  the  eonrt  for  good 
cause  shown  consents  to  the  withdrawal 

of  the  agreement,  it  binds  the  parties  to 
the  suit;  and  that,  If  it  has  been  made 
without  authority,  or  improperly  made, 
the  attorney  is  answerable  in  damages  to 
his  client.**  In  the  present  case  the  agree- 
ment was  made  a  matter  of  record  in  the 
suit,  and  Judgment  waa  entered  accord- 
ingly, and  the  Judgment  was  satisfied. 
But  even  when  each  agreementa  are  en- 
tered of  record  In  the  suit,  eonrts  have  the 
power  to  grant  relief  against  them,  If 
made  without  the  authority  uf  thecUents. 
They  may  refuse  to  enforce  them,  or  treat 
them  as  void.  See  Township  v.  Keller,  100 
Pa.  St.  lOS;  Whipple  v.  Whitman,  IS  B. 
I.  &12;  Granger  v.  Batcheldar,  S4  Vt.  248: 
Holt  V.  Jesse,  8  Ch.  Dlv.  177;  Swlnfen  v. 
Swinfen,  2  De  Oex &J.881;  Holkw  v.  Par- 
ker,7Crauch,436.  In  practlcetheassumed 
authority  of  attorneys  of  record  to  agree 
upon  the  amount  of  Judgment  to  be  en- 
tered,  or  to  other  disposition  of  the  suit, 
must  be  recognised  by  the  conrt,  and, 
when  entered  of  record,  such  agreements 
are  binding  upon  the  parties,  unlera  the 
conrt.for  good  canseshown,  permits  them 
to  be  withdrawn,  or  vacates  any  order 
founded  upon  tbera.  But  when  tberourt 
Is  informed  that  they  have  been  made 
against  the  express  prohibition  of  the  cli- 
ent, and  the  parties  can  be  put  In  statu 
quo,  we  are  of  opinion  that  the  court  baa 
the  power  to  vacateaoyJadgraentfOnnded 
upon  them,  and  to  order  snnb  agreements 
off  the  files.  If  the  application  is  season- 
ably made.  It  la  not  contended  In  the 
present  case  tbat  the  application  to  va- 
cate the  Judgment  was  not  seasonably 
made,or  tbat  the  conrt  had  not  the  power 
at  that  time  to  vacate  thejndgment.  We 
see  no  error  In  the  exeeptlona. 
Exceptiousoverrnled. 


(U9  Hua.  tm 

THOMPSON  T.  DICKINSON  et  sL 

(Soj^eme  Jadicial  Oonrt  of  Massachosetta. 
Middlesex.  May  20,  188B.) 

BxL-BPTIOltS— ALL0WUIC^ATTDR1»T9 — LliBIL- 
ITT  SO  Cua!TT--DBrAUi;.T. 

1.  The  nonappearance  of  a  party  at  the 
time  and  place  fixed  for  hearinr  concerning  the 
allowance  of  his  exceptions  to  tae  rnllnga  of  the 
court  dcrlng  the  trial  is  no  groand  for  disallow- 
ing BQch  exceptions,  bat  it  is  the  daty  of  the 
presiding  jnstice  to  examine  the  exertions  pre- 
pared by  snch  partr,  whether  he  appean  or  not, 
and  "to  allow  them  if  conformable  to  the 
truth."  aa  required  by  Pub.  SL  c  153,  |  a 

2.  An  attorney  has  a  rifrht  to  withdraw 
from  a  case  If  his  client  coDsenta,  and  the  client 
cannot  thereafter  aoe  him  for  a  wrongful  and 
nnjuetifiable  withdrawal. 

3.  A  defendant,  who  first  empltm  attor- 
neys after  he  is  in  default,  cannot  maintain  an 
action  against  the  attorneys  for  neelieence  in 
failing  to  plead  a  special  statate  of  limitations, 
where  the  order  etnking  off  the  default  by  its 
t«m8  reaulrea  defendant  to  answer  to  the 
truth  of  the  diarges  contained  in  the  dedars- 
tlon. 

4.  Under  St.  1885.  c  384,  8  10.  which  au- 
thorizes the  supreme  judidal  and  superior 
courts,  "in  their  discretion,  and  upon  snch 
teems,  if  any,  as  they  may  tunk  flt,"^  to  atrika 
ont  a  default  at  any  time  before  judgmait,  moA 
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court*  maj  .preeciibe  tlie  kind  of  a  defense 
which  a  defendant  may  be  permitted  to  make 
as  a  term  or  condition  of  Btnldns  off  a  default. 

ExceptloDB  from  Buperior  court,  Mldrlle* 
Bex  county;  Henry  K.  Bratey,  Jndjce. 

Action  by  Ai^titin  Thompaoii  aKalast 
MarqnlB  F.  DIcklosoD,  Geottto  F.  Biclmrd- 
Bon,  Hollia  R.  Bailey,  and  Jobn  L.  Haut, 
attorneyH  at  law,  for  opsllsencR  In  fatllnc 
to  plead  the  statute  of  limitations  In  an 
action  brouffbt  against  plaintiff  by  MIra 
Beals,  and  for  wronBfnlly  wltbdrawiQsr 
from  Baid  action.  Tbe  court  ruled  tliat 
plaintiff  could  not  recover,  and  plaintiff 
excepted.  He  failed  to  appear  at  tbe  time 
aDd  place  fixed  tor  hearing  conceminfc  the 
allowance  of  hia  exceptions,  and  the  earoe 
were  disallowed.  At  the  request  of  the 
parties,  tbe  commissioner  appointed  to 
hear  tbeexceptlons  reported  the  wholeevl- 
denee  In  tbe  case,  and  submitted  the  ques- 
tloos  of  law  to  the  court,  with  the  flnillns 
tbattbeblUof  exceptions teodmd  did  con- 
form to  the  truth, Qniesesome  oneor  more 
of  the  thirty-one  omlsrttma  specified  by 
him  were  material,  and  should  naveb(«n 
iDCluded  therein.   ExcRptlons  overruled. 

E- W.  Cate,  for  petitioner.  S.J.Elder, 
for  defendant  M.F.  Dickinson.  a.F.  Rich- 
ardson, for  defendant  H.  R.  Bailey.  D.  O. 
Allen,  for  defendant  J.  L.  Hunt. 

FIELD,  r.  J.  The  ptalotm  in  this  suit 
daly  flied  bis  exceptions.  Tbe  presldluK 
JoBtiee  appointed  **  June  IS,  1892,  8  o'clock 
A.  M.,atthecoort  houf  e,  KaKtCambiiURe, " 
as  the  time  and  place  for  hearliigr  the  par- 
ties concerning  the  allowance  of  tho  excep- 
tions, and  an  indoFHeuient  on  the  excep- 
tions states  that, "said  Thompson  not  ap- 
peariufc  to  prosecute  and  aettiesald  excep- 
tiona,  and  the  defendantn  did  appear,  the 
•aid  exceptions  a^e  disallowed."  The 
commlssl9ner  to  whom  tho  plalntifl's  peti- 
tion to  prove  his  exceptions  was  referred 
hsBloand  that  tbe  presidium  justice  "did 
not  pass  upon  the  truth  of  snld  excep- 
tloDS,  or  Any  ol  them,"  and  that  he  erred 
"in  disallowing  the  exceptions  solely  on 
the  (cronnd  of  the  nouuppearance  of  tbe 
petitioner, "etc.  A  party  may  undouhtnd- 
1^  aoandon  his  exceptions  after  he  has 
med  them,  but  such  abandonment  onftht 
not  to  be  Inferred  mereiy  from  bin  failure 
to  appear  at  only  one  hearing  appointed 
for  settling  them.  The  procedure  Is  regu- 
lated by  Pnb.  St.  c.  153,  §  8.  The  statute 
providea  that  the  adverse  party  "shall 
have  an  opportunity  to  be  beard  concern- 
ing the  allowance  of  the  exceptions,"  but 
there  is  do  similar  proTldon  concerning 
tbe  party  who  excepts.  lu  practice  both 
parties  UKUolly  attend,  that  each  may  be 
heard  upon  any  amendment  or  modifica- 
tion of  tbe  exceptions,  that  may  be  sug- 
gested by  the  other  or  by  the  court.  But 
the  excepting  party  has  a  right  to  stand 
npoo  bis  exceptions  ashe  hasframed  them. 
It  then  benomes  tbe  duty  of  the  praldlng 
Justice  to  examine  them,  and.  If  they  are 
"found  conformnhle  to  the  truth,"  to  al- 
low them,  whether  the  excepting  party 
appears  or  not.  The  commlsslouer  has 
Jonnd  that  the  "exceptions  tendered  did 
conform  to  the  truth,  unless  some  one  or 
more  of  the  tbirty-one  omlasious  Bpeclfled 


aboTe  vera  material,  and  fffaould  have 
been  Included  therein,"  WefaaTeexnmined 
these  omisslona.  wblcb  are  shown  by  the 
commisBioner's  report,  and  none  of  them 
neems  to  ns  to  be  essential  to  tbe  proper 
understanding  of  the  exceptions.  We 
therefore  consider  tbe  exeeplions  as  proved. 
See  Morse  t.  Woodworth,  165  Mass.  388, 
27  N.  E.  Rep.  1010. 

Tbe  first  exception  Is  to  the  exclusion  ol 
evidence  that,  before  tbe  action  of  Beals 
V.  Thompson  was  brought,  tbe  financial 
standing  and  reputation  of  the  plaintiff  In 
the  present  suit  was  good,  and  that,  after 
judgment  was  rendered  In  that  action,  his 
financial  standing  and  reputation  were 
Impaired.  This  exception  plainly  relates 
to  damages,  and  It  becomes  immaterial  If 
tbe  plaintiff  tailed  to  prove  a  cause  of  ac- 
tion. The  plaintiff's  remaining  conten- 
tions are:  First,  tbat  tbe  action  of  Beals 
T.  Thompson  was  an  action  for  libel,  and 
tbat  the  cause  of  action  was  within  Pub. 
St.  c.  1U7,  5  8>  and  that.  II  this  statute  of 
limitations  had  been  pleaded,  it  would 
have  been  a  defense,  and  that  the  present 
defendants,  as  his  attorneys  In  tbat  ac- 
tion. HerenegllKent  in  not  pleading  this 
statute,  or  In  asking  leave  of  the  court  tu 
plead  it;  and.  secondly,  that  the  defend- 
ants wrongfully  withdrew  their  appear- 
ances, and  refused  to  continue  to  act  as 
bis  attorneys  lu  that  action.  It  was  ad- 
mitted that  since  the  Judgment  in  the  ac- 
tion of  BcalB  V.  Thompson  the  plaintiff  In 
tbe  prestTit  action,  has  been  adjudged  an 
Insolvent  debtor,  and  that  Mssigasfls  of 
bis  estate  have  been  duly  choRen,and  that 
he  has  not  obtained  leave  of  his  assignees 
t<i  prosecute  this  action,  nor  have  said  as- 
signees  Intervened  In  It.  On  these  admit- 
ted facte  tbe  defendants  contended  that 
the  plaintiff  had  no  right  to  bring  and 
prosecute  this  action,  and  the  plainCItt 
contended  tbat  the  canseof  action  did  not 
pass  to  tbeasBigneea.and  tbat  this  defense 
was  not  open  to  ttie  defendants  under 
thelranswers.  The  presiding  justice  rnled 
that  under  the  order  of  the  court  made  in 
the  suit  of  Beals  v.  Tliompson,  taking  off 
the  default,  the  defendant  therein  was  lim- 
ited in  bis  defensus  to  those  stated  in  the 
order;  **4ind  that  said  order  by  Its  terms 
excluded  the  right  of  the  defendant  to 
plead  the  statute  of  limitations;  and  that 
the  plaintiff  bad  shown  no  negligence  on 
tbe  part  ol  tbe  defendants  In  counection 
with  said  case  of  Beals  v.  Thompson;  and 
tbat  as  a  matter  of  law,  upon  tbe  ondls- 
pnted  evidence  In  this  case,  the  plaintiff 
bad  not  made  out  his  case,  and  was  not 
entitled  to  go  to  the  jury."  Of  the  four 
defendants  Hunt  did  not  withdraw  hie  ap- 
pearance In  the  action  of  Beals  v.  Thomp- 
son, but  continued  to  act  as  the  attorney 
of  the  defendant  therein  until  final  judg- 
ment. The  exceptions  recite  that  the 
plaintiff  "offered  tn  evidence  a  duly-au- 
tbentlcated  copy  of  tbe  record  In  the  ease 
of  MIra  Beals  against  him."  This  record 
shows  that  In  October.  1K88,  Mr.  Richard- 
son,  and  on  October  9, 1888,  Mr.  Dickinson 
and  Mr.  Bailey,  withdrew  tbeir  appear- 
ances as  attorneys  fortha  defendant.  Tbe 
plaintiff  also  Introduced  in  evidence  tbtt 
answers  of  these  defendants  to  theinter- 
rogatorlSB  filed  by  blm.   Mr.  Richardson 
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Answered :  **I  notified  Tbompson  abont 
October  1, 188A.  that  I  could  not  act  far- 
ther in  bis  ease,  and  could  not  try  It;  and 
■abaeqnently  withdrew  my  appearance 
aboot  October  9tb.  I  did  not  act  after 
October  let.  Said  ThompBOD  aesented  to 
my  wltbdrawnl.  I  obtained  no  lenvefrom 
the  court."  Mr.  Dickinson  and  Mr.Bniley 
answered  that  tbey  withdrew  frum  the 
case  October  9.  1888;  that  they  notified 
Mr.  Thompson  that  they  had  withdrawn ; 
and  that  they  understond  blm  to  cnnaent 
to  their  withdrawal.  In  Powers  t.  Man- 
ning:. 154  Masa.  870,  28  N.  E.  Bep.  290,  It 
was  held  that  an  attorney  at  law, for  rea- 
sonable cauMe.andupon  reasonable  notice, 
may  withdraw  from  a  suit.  So  far  as  ap- 
pears, the  only  evidence  which  the  plaintiff 
offered  that  these  defendants  wrongfully 
withdrew  from  the  defenm  of  the  svlt  was 
that  they  did  In  fact  withdraw  after  notice 
tohtm.and  that  he  consented  tolt,ortbat 
they  anderatood  that  he  consented  to  It. 
Tlie  plaintiff  did  not  testify  in  the  case, 
and  there  was  no  contradiction  to  the 
evidence  of  the  defendants  pnt  la  by  the 
plaintiff  that  the  plaintiff  consented  to 
their  -withdrawal,  or  that  they  under- 
stood that  he  consented.  This  evidence  Is 
not  sufficient  to  sustain  t)te  harden,  which 
Is  OD  the  plaintiff,  to  prove  that  they  with- 
drew wronBrfolly  or  without  justification. 
The  withdrawal  was  no  wrong  to  film  If 
he  coaaented  to  it. 

Whether  the  defendants  ahonld  have 
pleaded  or  attempted  to  plead  the  special 
statute  of  llmlttttions  relates  to  all  the 
defendants.  The  writ  In  Beale  v.  Tbnmp* 
son  was  dated  December  20, 1S87,  and  was 
returnable  on  the  first  Monday  of  Febru- 
ary, 1888,  and  was  duly  entered  nn  the  re- 
turn day.and  the  defendant  wasdefaulted 
for  want  of  an  appearance  on  February 
17,  1888.  The  defendant  Hunt  appeared 
for  the  defendant  In  Beals  v.  Thompson  on 
March  36,  1888,  after  thltt  default  was  en- 
ten^,  and  filed  a  motion  to  have  the  de- 
fault taken  off.  This  motion  was  first  al- 
lowed, and  afterwards  the  order  strlklnic 
off  the  default  was  vacated,  and  the  mo- 
tion was  dismissed.  After  this,  to  wit,  on 
May  17,  1888,  the  other  defendants  ap- 
peared for  the  defendant  in  Beals  v. 
Thompson,  and  on  May  18th  filed  a  mo- 
tion to  have  the  default  taken  off,  and  for 
leavu  to  file  a  demurrer  and  an  answer, 
and  they  filed  affidavits  giving  their  rea- 
sons for  the  application.  It  appears 
that  Mr.  Hunt  was  first  retained  as  an  at- 
torney lo  March,  1888,  and  the  remaining 
defendants  about  May  15  or  16, 1888.  All 
the  defendants  in  the  present  salt  were 
first  retained  after  the  defendant  In  Beals 
V.  Thompson  had  been  defaulted.  Un 
September  20, 18S8,  a  hearing  was  had  on 
the  motion  filed  May  18,  IHSi,  and  on  Sep- 
tember 26,  1888,  the  following  order  was 
passed :  "  Default  taken  off,  and  the  de- 
fendant to  have  leave  to  file  an  answer  al- 
leging an.v  facts  upon  which  he  expects  to 
rely  to  suntaln  a  defense  to  the  action 
ou  the  ground  of  the  truth  of  the  charges 
contained  In  the  letters  mentioned  In  the 
declaration,  or  the  defense  that  the  said 
letters  were  privileged  commnnlcatluns, 
and  nut  to  have  liberty  to  deny  the  send- 
ing of  said  letters,  and  not  to  have  leave 


to  file  a  demurrer,  and  that  the  canae  re> 
tnin  ita  place  on  the  trial  list  for  the  Octo- 
ber session  for  trial  upon  the  merits. "  Mr. 
Hunt,  Oil  the  loth  of  Octotier,  presented  an 
answer  to  the  court,  and  asked  leave  to 
file  it,  but  leave  was  refused,  because  It 
appeared  that  it  "ia  not  within  the  terms 
ol  the  order  of  thU  court  heretofore 
passed;"  and  on  October  lath  an  answer 
was  filed  by.blmwblcb  was  within  the 
terms  of  the  order.  It  thus  appears  that 
none  of  the  defendants  except  Hunt  went 
attorneys  In  the  case  at  the  time  the  an* 
swer  was  actually  filed.  We  tbluk,  bow- 
ever,  that  their  contention  la  true  that  the 
order  raeana  that  the  defendant  In  that 
suit  should  have  leave  to  file  an  answer 
which  should  be  confined  to  allegations  of 
fact  tending  to  sustain  a  defense  on  the 
ground  that  the  charges  contained  In  tbe 
letters  mentioned  In  tbe  declaration  were 
true,  or  that  tbe  letters  were  privileged 
communications,  and  that  the  order  did 
not  permit  an  answer  nf  the  special  stat- 
ute of  limitations  applicable  to  actions  of 
Ifbel.  Tbe  record  discloses  that  It  was 
with  some  difficulty  that  leave  was  ob- 
tained to  file  an  answerat  all, and  that  tba 
court  was  vigilant  to  see  that  the  answer 
tu  be  filed  did  not  transcend  the  terms  of 
tbe  order.  St.  1885,  c.  SH4,  §  10,  authorizes 
tbe  supreme  Judicial  and  euperlur  courts, 
"in  their  discretion,  and  upon  such  terms, 
if  any,  as  they  may  think  fit,"  to  strike 
out  a  default  at  any  ttinabetorejudgment. 
We  have  do  doabt  that  this  authorises  a 
court  tu  prescribe  tbe  kind  of  defense 
which  a  defendant  may  be  permitted  to 
make  as  a  term  or  condition  of  striking 
off  a  default.  We  are  of  opinion  that  the 
present  defendants  were  precluded  by  tbe 
order  of  the  conrt  from  settlnfcup  that  tbe 
suit  uf  Beals  v.  Thompson  was  an  action 
of  libel,  and  was  not  commenced  within 
two  years  after  the  cause  of  action  ac- 
crued, ns  required  by  Pub.  St.  c.  197,  S  3. 
It  Is  unnecessary  to  consider  the  further 
contention  of  the  defendantjs  that  the  suit 
of  Beals  v.  Thompsun  was  not  an  action 
of  tort  In  tbe  nature  of  an  action  for  a  li- 
bel, but  was  an  action  of  tort  In  the  na- 
ture of  an  action  per  quod  consortiom 
amlslt,  which  could  be  brought  at  any 
time  within  sis  years  after  the  causeof  ac- 
tion had  accrued.  If  the  defendant  in 
Beals  V.  Thompson  had  been  permitted  to 
file  and  argue  a  demurrer,  perhaps  this 
court  at  some  time  would  have  been  called 
upon  to  pass  upon  the  form  of  the  action. 
This  question  was  not  directly  involvetl 
In  the  exceptions  argued  In  this  court,  al- 
though it  was  assnmed  that  it  was  an  ac- 
tion ol  libel  with  an  allegation  of  tbe  loss 
of  the  society  of  the  husband  as  constitut- 
ing special  damages.  Beals  v.  Thompson, 
HO  Mass.  405,  21  N.  E.  Rep.  939.  If  the  de- 
fendants had  couaidered  the  nature  of  the 
action,  they  might  well  have  been  in  some 
doubt  whether  It  was  within  Pub.  St.  e. 
197,  §  8,  but  at  the  time  when  they  entered 
on  the  defense  we  think  that  such  a  defense 
was  not  opened  to  tbem.  We  have  not 
considered  whether  the  plaintiff  could 
prosecute  the  action  without  the  assent 
of  bis  aaaignees  In  Insolvency,  or  whet&er 
the  defendants  could  be  sued  Jointly. 
Exceptions  overruled. 
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(150  Mass.  W)   

(^tEESY  et  aL  T.  WUXJS  et  bL 
(Snpreme  Jndicial  Ooort  of  Massachosetts. 
Norfolk.   Ma7  22.  1893.) 

Pdkchasb  of  Mortgaqbu  Pbopebtt — AssrMpTios 
or  HoRTOAQB — CosaTRucTioN  OP  Will. 

1.  A  promise,  in  a  deed  of  mortgaKed  land, 
Hiftt  the  pnrchaaer  will  nay  the  mortgage  debt, 
cannot  be  enforced  hj  the  mortgagee  bj  action 
in  his  own  name,  or  in  the  name  m  the  grantor 
without  the  latter's  consent. 

2.  An  understanding  between  the  purchaser 
and  the  mortgagee  that  the  mortgage  woold  not 
be  foreclosed  nntil  the  mortgagee  desired  ^bj- 
ment  does  not  render  the  parcnaser  personally 
liable  to  the  mortgagee  for  the  mortgage  debt, 
nor  can  resort  be  had  to  her  personal  estate 
after  her  death  for  tliat  poipose. 

3.  The  role  which  requires  incumbrances  on 
real  estate  of  a  testator  to  be  paid  from  the  per- 
sonal estate,  where  no  other  intent  is  expressed 
in  the  will,  is  confined  to  incumbrances  created 
by  the  testator,  and  does  not  extend  to  a  case 
where  testator  purchased  the  estate  subject  to 
a  mortgage,  though  he  may  have  covenanted 
with  the  vendor  to  pay  the  debt. 

4.  Testatrix  devised  her  homestead,  which 
she  had  purchased  sabject  to  a  mortgage,  to 
her  husband,  "oatright,"^  and  she  also  gave  nim 
a  life  estate  in  all  her  other  property,  with  re- 
maindn*  to  her  brother  and  ranter.  Held,  that 
the  will  disclosed  no  intent  on  the  part  of  testa- 
trix that  the  mortgage  debt  should  be  paid  out 
of  her  personal  estate,  and  tiiat,  therefore,  the 
execntora  would  be  instructed  not  to  pay  it 

Case  rOBerred  from  Bupreme  Judicial 
court.  Norfolk  county;  John  Latbrop, 
Judge. 

Pf'tltlon  by  Prank  h.  Creesy  and  others, 
execntora  of  the  will  ol  Lola  A.  Willis, 
for  the  constmctlou  nf  the  will.  Robert 
B.  Willie  and  others;  next  of  kin  and 
hefra  at  law,  were  sabpcenaed  as  defend- 
ants; and  at  the  request  of  the  parties 
the  ease  was  reserved  lor  the  eonslderu- 
tloo  ot  the  tan  court. 

C.  F.  Klttredee,  for  petitioners.  S.  L. 
Whipple  and  wTB.  BiKeluw,  tor  defend- 
ant K.  B.  WilUs. 

LATHHOP.  J.  This  Is  a  petition  In 
eqaltj  by  the  executors  ot  the  will  of 
Lfils  A.  WlUls,  asking  the  Instrnctions  of 
this  conrt  as  to  the  construction  olthe 
will  ot  their  testatrix.  From  the  report 
of  the  single  Jostice  who  beard  the  case, 
the  foIlowiuK  facts  appear:  The  only 
clause  of  the  will  matei'ial  to  the  ques- 
tions befure  us  Is  the  followluK:  **!  give 
and  bequeath  to  my  hueband,  Robert 
Burton  Willis,  my  household  furniture, 
bam  and  house  and  land.  No.  flU  Francis 
St.,  Brookllne,  where  we  now  lire,  out- 
right, and  the  Income  of  all  my  real  and 
personal  estate  as  long  as  he  lives.  After 
bla  death  It  Is  to  be  equally  dMded  among 
my  brothers  and  sister,"  (naming  tnem.) 
This  win  was  made  on  June  21),  1892. 
Mrs.  WlUJs  died  on  July  2. 1892.  and  her 
will  has  been  doly  admitted  to  probate. 
The  estate  No.  93  Francis  street.  Brook- 
Ilue,  was  purchased  by  Mrs.  Willis  of  one 
Smyth,  on  April  10,  1HR8.  The  considera- 
tion named  In  the  deed,  which  was  the 
true  coDslderattoQ.  was  911,750.  The 
deed  described  the  estate  as  subject  to  a 
mortgage,  which  was  excepted  from,  and 
taken  out  of,  the  covenants  of  the  deed, 
by  the  following  words:  "Except  a  mort- 


gage now  thereon  of  SS.700,  which  the 
grantee  Is  to  pay,  vis.  fo.TCO,  and  save 
me  harmless  therefrum,  being  a  part  of 
the  consideration  ot  this  deed."  There 
were,  in  fact,  two  motnages  given  by 
Smyth. — one  for  $700,  and  one  for  ¥5,000. 
the  mortgagee  in  each  being  the  Bruok- 
Kne  Savlnga  Bank.  The  mortgage  for 
t700  waa  paid  by  Mrs.  Willis  In  her  life- 
time. Tbe  mortgage  for  95.000  became 
dae  on  July  1, 181^.  and  about  this  time 
Urs.  Willis  called  at  the  aavlnira  bank, 
and  said  that  she  had  some  money  com- 
ing In  soon,  with  which  she  would  pay 
the  mortgage,  and  aBked  thnt  the  mort- 
gage might  remain.  No  formal  agree- 
ment for  Its  extension  was  made  by  the 
mortgagee,  but  It  was  understood  be- 
tween the  mortgagee  and  Mrs.  Willis  that 
It  might  **remBln"  nntU  the  mortgagee 
desired  its  payment.  Mrs.  Willis  con- 
tinued to  pay  Interest  on  this  mortgage 
while  she  lived,  but  the  mortgage  has  not 
been  paid. 

1.  It  is  well  settled  In  this  common- 
wealth that  a  promise  made  by  a  pur- 
chaser of  an  equity  of  redemptiitn,  by  ac- 
cepting a  deed  poll  from  his  grantor,  to 
pay  the  mortgage  debt.  Is  not  a  promise 
which  can  be  enforced  by  the  mortgagee 
by  an  action  at  law  In  his  own  name,  or 
In  the  name  of  the  grantor  without  his 
couHcnt.  Prentice  v.  Brlmhall.  123  Mass. 
291 ;  Coffin  v.  Adams,  181  .Mass.  ISS.  It  Is 
contended  in  behalf  ot  the  husband  of 
Mrs.  Willis  that  what  took  place  between 
Mrs.  Willis  and  the  mortgagee  about  July 
1, 18SS,  Is  sufficient  to  constitute  a  con- 
tract between  her  and  the  mortgagee,  so 
as  to  make  her  personal  estate  liable  tor 
the  mortgage  debt.  We  do  not  think 
that  the  facts  reported  amount  to  more 
than  this:  That  Mrs.  WlUla  desired  that 
the  mortgage  should  not  be  foreclosed; 
that  no  lormal  agreement  as  to  even  this 
was  made;  that  there  was  only  an  under- 
Btandlnic  that  the  mortgage  might  "re- 
mains—that Is,  that  it  would  not  before- 
closed — until  the  mortgagee  desired  pay- 
ment. On  the  flndlngs  we  cannot  say 
that  there  was  an  agreement,  assented  to 
by  both  parties,  that  she  shoold  be  per- 
sonally liable  to  the  mortgagee. 

2.  The  rule  which  reqaln>8  Incumbrances 
upon  real  estate  to  be  paid  from  personal 
estate,  where  no  other  Intent  is  expressed 
In  the  win.  Is  confined  to  Incnrabranees 
created  by  the  testator,  and  does  not  ex- 
tend to  cases  where  tbe  testator  pur- 
chased the  estate  snbject  to  a  mortgage. 
Hewes  v.  Dehon.  it  Uray.  205;  Andrews  t. 
Bishop,  6  Allen,  490.  The  same  Is  true 
where  there  Is  a  covenant  with  tbe 
vendor  to  pay  the  debt.  Tweddell  v. 
TweddelL  2  Brown,  Ch.  101,162;  BlUiug- 
hurst  V.  Walker,  Id.  604;  Butler  v.  Butler, 
5  Yes.  5.S5;  Cumberland  v.  Codrington,  3 
Johns.  Ch.  229.  (in  which  ease  the  author- 
ities are  fully  discussed  by  Chancellor 
Kent;)  McLenaban  v.  HcLenahan,  18  N. 
J.  Eq.  101;  Mount  v.  Van  Ness,  S3  N.J. 
Eq. 

8.  We  find  nothing  In  the  will  which 
shows  an  Intent  on  tbe  part  of  Mrs.  Willis 
that  tbe  mortgage  debt  should  be  paid 
ont  ot  the  personal  estate.  The  word 
"uDtrlght*  seems  to  ns  to  be  used  la 
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flotltbeelB  to  the  fonuwlog  clauBe,  by 
wlileta  tbe  hnsband  tnkea  a  life  estate  in 
the  incuine  ol  the  other  real  and  persimal 
estate.  The  result  Is  that  the  petltloDeru 
are  Inetrocted  that  they  ought  ont  to  pay 
the  mortgage  debt.  Decree  accordingly. 


<1H  HaH.  aSS) 

In  re  BATES  et  aL 
(Snpreme  Judicial  Court  of  Massachusetts. 
SaiEoUc  May  23.  189S.) 

WllXfr— Gk>»THUCTION  —  DiSTBIBUllBBS— "Ksm- 
8BKTATIVB.  " 

1.  A  clause  of  a  will  provided  that  at  the 
death  of  testator's  last  remaining  child  the  es- 
tate should  be  closed,  and  the  prop^tr  distrib- 
uted. A  rabsequent  fdause,  which  appeared  to 
bare  been  added  at  a  later  date,  provided  that 
bis  Mtate  should  be  divided,  aa  provided  in  his 
will,  when  all  bnt  one  child  was  dead,  but  that 
certain  securities  should  be  kept,  from  whidi 
the  annuity  to  such  child  should  be  paid,  and, 
when  he  died,  the  fund  from  such  securities 
shonld  be  divided  as  provided  In  the  orlgrinal 
will.  Bdd  that,  fn  so  far  as  the  two  clauses 
were  inconsistent,  the  latter  would  govern,  and 
the  partial  distribution  should  be  made  on  the 
death  of  the  last  child  but  one. 

2.  The  will  provided  that  the  distribution 
should  be  among  testatw's  grandchildren  and 
the  representatives  of  any  deceased  grandchild, 
with  a  single  exception.  A  codicil  excluded  an- 
other  unless  the  propertr  exceeded  a  certain 
amount  which  testator  had  given  her.  Held, 
that  a  grandchild  for  whom  ne  made  special 
provision  would,  in  the  absence  of  anj^hing 
indicating  a  different  intention  share  in  the  dis- 
tribaUon. 

S.  Under  the  provision  that  the  distribu- 
tion should  be  to  his  grandchildren  and  the  rep- 
resentatives of  any  deceased  grandchild,  the 
term  ''representatives'*  means  those  distributees 
of  a  deceased  graudddld  living  at  the  time 
flxed  for  distribution. 

4.  The  provision  of  the  will  for  distribution 
does  not  require  the  distribntiou  to  be  postponed 
to  await  any  possible  birth  of  children  to  tbe 
living  son. 

Caf>e  reserved  from  supreme  Judicial 
court,  Satfolk  county. 

Petition  of  William  M.Baten  aud  ottaera, 
trastem  uuder  a  will,  for  lustructlone. 

D.  A.  Dorr,  for  William  M.  Bates  and 
others.  W.i.Badger,for  H.  H.Newell  and 
othera.  B.  B.  Jones  and  E.  B.  George,  for 

E.  B.  Cartwrlgbt  and  others.  J.  Fox,  for 
persons  not  In  being.  Gaetno  &Snow,  fur 
Susan  H.  FoUer.  R.  D.  Westun-Smltb, 
for  C.  L.  Cartwrlght.   C.  B.  Snuthard,  for 

F.  C.  Cartwrlght.  R.  Foster,  guardlauad 
litem,  for  Anne  M.  Cartwrlght.  M.  O. 
Adams  nnd  F.  K.Jones,  lor  Anoe  C.  and  Q. 
B.  HhetdoD.  H.T.Cunnlngham.forEmma 
Sheldon  and  others. 

FIELD.  C.  J.  It  was  said  at  the  argu- 
ment that  tbe  win  anil  codicils  were  writ- 
ten by  tbe  tentator.  Un  examining  them 
It  neemn  probable  that  the  will,  aa  origl* 
nally  written,  ended  with  the  clause  ap- 
pointing  Barry,  Ruggles,  and  Bates  ex- 
ecutors and  trustees.  The  clnuse  Imme- 
diately preceding  this  Is  as  follows:  "At 
tbe  death  of  my  last  remaining  child,  in- 
cluding my  son-In-la  w,  Leonard  B.  Shel- 
don, I  order  my  estate  to  be  closed,  and 
the  amount  left  to  be  equnlly  <ltvlded 
among  my  grandchildren  and  the  repre- 


sentative of  any  deceased  grandchild,  ex- 
cepting George  B.  Cartwrlght,  Jonr.,  and 
Rllen  M-  Jones,  the  wife  of  Henry  L.  Jones. 
I'he  part  of  Ellen  M.  Jones  I  give  In  trust 
to  her  brother  Edronnd  (3.  W.  Cartwrlght 
for  her  ose.  froR  from  the  rlalms  of  said 
Jones  or  of  his  creditors,  and,  at  her  death, 
what  may  remain  I  wish  to  have  equally 
divided  among  her  sisters. "  Tbeannultlea 
given  In  the  preceding  clauses  of  the  will 
were  to  bis  two  sons,  to  his  one  daughter* 
to  his  BOD-ln>Iaw,  and  to  hltf  two  sisters, 
each  for  the  life  of  the  annnltant;  to  bin 
grandson  John  W.  Cartwrlght  an  annuity 
of  91,200  "until  my  estate  Is  settled  ;**  and 
to  bis  niece  Ann  G.Bates  ¥500  a  year  for  10 
years.  All  these  annultantsexcepthls  son 
Edward  S.  CartwrlKht  have  died,  and  we 
a  re  not  called  upon  to  consider  what  tbe 
construction  of  the  will  would  be  If  any 
other  of  the  persona  who  were  given  an- 
nuities expressly  tor  life  was  still  living. 
It  la  not  Improbable  that  tbe  testator  be- 
lieved that  bis  two  Bisters  would  ille  be- 
fore tbe  death  of  his  "  last  remaining  child. " 
It  Is  probable  that  after  bavlngcompletnd 
hlfl  will,  as  be  supposed,  be  afterwards 
made  an  addition  to  It,  and  either  copied 
the  win  with  the  additional  clauses,  or,  U 
the  will  had  not  been  execnted,  wrote  tbe 
additional  clauses  at  the  end  of  It.  Tbe 
will  as  It  now  appears  contains  no  In  tee- 
tlroonlum  clause,  and  the  last  clause  bnt 
one  Is  ait  follows:  "I  hereby  authorize  a 
majority  of  my  executors  or  trustees  to 
pay  to  any  one,  or  more  than  one.  of  my 
grandchildren. orthe  widows  of  my  grand- 
sons, that  may  be  needy,  any  portion  of 
surplus  Income  from  my  estate,  after  all 
my  legacies  have  been  provided  for,  not 
exceeding  one  hundred  dollars  monthly  to 
each.  Any  allowance  made  to  my  grand- 
dnughter  Ellen  Maria  Jones,  the  wife  of 
Henry  L.Junes,  Is  to  be  placed  In  the  hands 
of  her  brother  Edmund  G.  W.  Cartwrlgbt 
for  her  use.  And  I  desire  that  my  estate 
may  be  divided  as  provided  In  my  will, 
when  all  but  one  of  my  children  are  dead; 
and  1  order  my  trustees  to  keep  In  their 
bands  thirty  thousand  dollars  of  Mad 
River  railroad  bonds,  and  five  hundred 
shares  ol  Sanduskv,  Dayton  and  Cincin- 
nati preferred  rallrbnd  stock,  tbe  Income 
of  which  to  be  used,  as  far  as  needed,  tu 
pay  the  annuity  due  to  snch  child;  and, 
when  the  last  child  dies,  this  fund  Is  to  be 
divided  nnd  paid  over  as  was  provided  In 
my  original  will  to  my  Krandchlldren  as 
specified  therein."  In  the  will,  as  It  now 
uppenrs,  the  testatfir  gave  annuities  to 
several  persons,  one  of  which— to  Ellen 
M.  Cartwrlgbt— was  tu  continue  "  during 
the  life  of  James  Weld's  widow,  and  dor* 
Ing  the  life  uT  his  sister  Mrs.  Cobb."  The 
other  annuities  were  given  intbefollow- 
Ingtenns:  "I  give  annultfesto  the  follow- 
ing persons,  viz.:  To  Edward  Wallace 
Cartwrlght,  lour  hundred  dollars;  to  Ann 
Eltia  Richardson,  six  hundred  dollars;  to 
Hnrah  W.  Gaincia,  six  hundred  dollars;  to 
Ellen  M.  Jones,  four  hundred  dollars;  to 
Susan  C.  Folger,  four  hundred  dollars ;  to 
Jumes  Weld  Cartwrlght,  twelve  hundred 
dollnrs,  and,  in  case  he  leaves  a  widow, 
one-half— soy  six  hundred  dollars— is  to 
be  paid  to  her."  Some  of  these  annuities 
Were  changed  In  amount  by  tbe  codicils. 
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bvt  they  stlU  remain  ananftles.  c^ven  gen- 
erally,  without  any  expremdeslgnatloo  at 
the  term  for  wbtcb  tbey  are  to  be  paid. 
Tbe  uuly  annultanta  now  living  are  £d- 
ward  S.  Oartwrigbt^  the  son  of  tbe  testa- 
tor, and  Edward  Wallace  Cartwrigbt,  bia 
ffrandaon,  Ann  Ellsa  Blcbardeon,  bla 
^randdaugbter,  Sarah  W.  Galaclaf  bis 
granddaughter,  Susan  C.  Folger,  whose 
real  name  Is  alleged  tobeSnsan  H.  Folger, 
bis  grAQddanghter.  and  James  W.  Cart- 
wright,  his  erandson.  If  tbe  two  clauses 
of  tbe  will  with  reference  to  the  time  for 
tbe  diatributlon  of  the  estate  were  Incon- 
■iHtent  with  each  other,  the  case  Is  pecn- 
llarlyonefor  tbe  application  ol  tbe  role 
that  tbtj  latterdause  should  goTern.  The 
latter  clause  plainly  refers  to  the  former  as 
a  part  of  the  original  will,  and  shows  an 
intention  to  modify  the  former  claase  so 
far  as  the  two  clauses  differ  from  each 
other.  It  may  be  said,  howerur,  that  tbe 
former  clanse  relates  to  tbe  time  when  tbe 
estate  shall  be  "closed, "  while  tbe  latter 
relates  to  a  partial  dlBtrlbution  before 
that  time,  and  that  thus  tbey  are  not 
vholly  repuKoant  to  each  other,  hat  one' 
ifl  an  amendment  ol  the  other.  It  Is  plain, 
on  the  face  of  the  will,  that  the  latter 
cltinse  expresses  tbe  final  Intention  of  the 
testator,  and  that  this  intention  wasthat 
the  estate  generally  should  be  divided 
when  all  but  one  of  hiscblldren  were  dead, 
bnt  that  certain  specific  property  should 
continue  to  be  held  by  tbe  trustees,  tbe 
Income  of  which  should  be  used  In  paying 
the  annuity  to  the  etalld  who  remained 
alive. 

That  apeclflo  property  waa  980.000  at 
Mad  River  Railroad  bonds,  and  600  shares 

of  Sanduslry,  Dayton  &  Cincinnati  pre- 
ferred railroad  stock.  Tbe  bill  alleges 
that  It  "basbcen  heretofore  necessary  to 
change"  these seeurltles,  hot  It  la  not  stat- 
ed what  changes  have  been  made.  The 
qoMdonlgreBerved.  *'wbat,lf  Bny.instrDC- 
tiooa  the  eoort  wHl  give  the  tmsteee  as  to 
tbe  amount  and  character  of  the  funds  to 
be  retained  by  them  to  pay  the  annuitant 
Edward  S.  Cartwrlgbt."  This  most  be 
settled  by  a  single  Justice.  The  general 
rale  is  that  an  amonnt  should  be  retained, 
equivalent  to  tbe  valne  of  the  securities 
named  Id  the  will,  when  tbey  have  been 
converted  into  other  proi»erty,or  that  the 
secorltles  received  In  place  of  them,  U  tbey 
can  be  specifically  traced,  shoald  be  re- 
tained. We  are  not  Informed  whether  by 
this  rule  the  amount  to  be  retained  would 
be  more  or  less  than  would  reasonably  be 
required  to  pay  the  annuity  to  Edward  S. 
Cartwrlgbt  during  his  life,  and  a  single 
]astlee  can  determine  whether,  on  tbe  facta 
appearing  before  him,  there  should  be  any 
modification  of  this  general  role.  When 
the  last  child  bnt  one  of  tbe  testator  died, 
the  time  came  for  the  distribution  of  tbe 
estate, except  the  portion  wtaicb  waa  to  be 
retained  by  tbe  trustees  for  paying  tbe 
annuity  to  the  last  sarvlvlng  child.  This 
portioncannot  bedlvided  until  Edward  B. 
CartwHght  dies. 

As  to  tbe  remainder  of  the  estate  the 
prOTlsion  1m  **  that  my  estate  may  bedlvided 
as  provided  In  my  will,  when  all  but  one 
of  my  children  are  dead,**  nte.  Tbls  refers 
to  tlie  pieeedlng  clause.  Tbe  amonnt  left 


BATES.  an 

is  "to  be  equally  divided  among  my  grand* 
children  and  the  representative  of  any  de- 
ceased grandchild,  excepting  Qeorgn  B. 
Cartwright,  Junr,,**  etc.  This  means  that 
the  amount  Is  to  be  equally  divided  bei> 
tween  the  grandchildren  llvlngat  the  time 
of  tbe  death  of  tbe  last  but  one  of  tbe  tea* 
tator's  children,  and  tbe  representatives 
of  thegranduhlldren  who  have  deceased  be< 
fore  that  time.  Frederick  C.  Sheldon, « 
grandchild,  has  deceased,  and  the  question 
reserved  Is  whether  bis  representatives 
are  to  share  In  tbe  amount  to  be  distrib- 
nted,  or  whether  tbe  bequest  of  f80»000  to 
him  was  In  lull  his  share  in  the  estate. 
We  Inter  from  the  statements  contained 
In  tbe  bill  that  tbe  annuity  given  to  Fred- 
erick C.  Sheldon  during  bis  minority,  and 
the  bequest  of  f 30,000  to  him  when  be  at- 
tained the  age  of  21  years,  have  both  been 
paid.  There  Is  nothing  In  the  terms  of  this 
bequrat  of  980,000  to  Indicate  that  it  was 
all  which  be  was  to  reeelve,  Tbe  testator 
expressly  exeloded  his  grandson  George  B. 
Cartwright,  Jr.,  to  whom  he  gave  a  legacy 
of  94,000,  from  receiving  anything  more 
when  the  estate  was  to  be  divided  among 
bis  grandchildren  and  their  representa- 
tlvsB.  By  the  first  codicil  he  excluded  An- 
nie Maria  BIchardsun,  a  grauddaoghter. 
from  sharing  In  thenltlmate  distribution 
of  his  estate  unless  the  Bhare  exceeded 
99,000,  tbe  value  of  an  estate  which  he  bad 
purchased  for  her  in  bis  llletlme,  and  then 
she  was  to  receive  only  tbe  excess.  Ha 
provided  that  tbe  share  of  Ellen  M.  Jones, 
his  granddaughter,  should  be  put  Id  trust, 
hot  there  is  nothing  In  tbe  will  or  codicils 
Indicating  that  heintended  that  Frederick 
C.  Sheldon  sbonld  stand  any  differently 
from  tbe  other  grandchildren  in  the  divl- 
alon  to  be  ultimately  made  of  the  estate. 
Separate  provlaiuns  of  a  will.  In  favor  of 
the  same  leKatee,  are  to  be  considered 
commutative,  unless  a  contrary  Intention 
Is  apparent  from  the  terms  of  the  will. 
The  nature  of  the  evidence  offered  to  show 
that  tbe  testator  did  Intend  the  contrary 
Is  not  set  out  In  thereport.  Soche^denee 
generally  is  Incompetent,  and  it  does  not 
appear  that  this  was  not.  We  think  that 
the  representatives  ot  Frederick  C.  Shel- 
don are  entitled  to  share  in  tbe  division. 
See  Wain  Wright  v.  Tuckerman,  120  Mass. 
282. 

Tbe  mostdlfficult  qoestionralatefl  to  the 
disposition  of  tbe  shares  of  thtise  grand- 
children who  died  before  the  death  of  the 
last  child  but  one.  Some  of  them  left  a 
widow  and  children,  and  some  died  tes- 
tate, and  some  intestate.  What  is  meant 
by  the  words  **  the  representative  of  any 
deceased  grandchild,"  found  Intbeclanse 
of  tbe  will  relating  to  the  dli^on  of  the 
property?  It  Is  perhaps  not  very  Impor- 
tant to  determine  whether  the  grandchil- 
dren living  at  the  testator's  death  took 
vested  Interests  as  ot  his  death,  which 
opened  and  let  in  afterborn  grandchildren, 
but  which  were  divested  if  they  died  t>efore 
tbe  time  for  distribution  arrived,  or 
whether  tbe  Intereats  of  tbe  grandchildren 
were  contingent  upon  their  being  alive 
at  the  time  fixed  fur  distribution,  with  a 
gift  to  their  representatives  II  they  died 
before  that  time,  because  in  either  case 
the  grandchildren  could  asslga  tbelr  inters 
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eists  8ab]«ct  to  the  contingency.  It  'tbe 
representative ofany  deceased  ^andchlld" 
meana  tbe  execator  or  administrator  of 
tbeir  estates,  ttieu  tbe  sliare  appropriated 
to  each  deceased  grendcblld  would  be  a 
part  of  hiseutate,  as  It  bis  Interest  bad 
ttbRolutely  vested  to  his  lifetime.  There 
Is  DO  doabt,  If  tbe  word  "representative" 
be  held  to  mean  executor  or  administra- 
tor, that  nnder  our  la  ws  they  would  not 
take  for  their  own  beneflt,  but  for  the 
benefit  of  the  estate.  The  principal  eases, 
English  and  American, nn  tltls  subject,  are 
collected  in  2  Jarm.  wills,  (Atb  Ed.  by 
Bfsrdow,)  *957-*967.  Tbe  decisions  are 
somewhat  confllctlnfc,  but  we  tblnk  that 
In  the  present  case  the  word  "representa- 
tive" must  mean  either  the  execntoror  ad- 
ministrator of  a  deceased  grandchild,  or 
tbe  distributees  of  the  esta  te  of  a  deceased 
grandcblld.QDder  onratatutM  of  distribu- 
tion. It  becomes  necessary  to  determine 
which  of  these  meenlnjes  was  Intended,  be- 
cause one  of  the  deceased  grandchildren 
left  a  will,  and,  besides,  there  may  be 
elalms  of credltorii  upon  thelrestates.  Tbe 
word,  as  printed  io  the  papers  before  ns, 
Is  "representative,"  and  nut  "representa- 
tives;** but  we  do  not  attach  mucb  Im- 
portance to  that.  W«  think  that  the  In- 
tention was  that  the  represeotatlvefl  of 
auy  deceased  granehlld  should  take  In- 
stead of  such  deceased  grandchild,  and 
should  take  to  their  own  use.  On  tbe 
whole,  we  incline  to  tbe  opinion  that  the 
distributees  of  each  deceased  grandchild, 
under  our  statutes  of  distilbation,  are  tbe 
persons  Intended.  See  Brigga  v.tTpton.L. 
B.7  Ch.App.876-,  Bridge  v.Abbot.SBrown 
Ch.  237;  Cotton  v.  Cotton,  2  Beav.  67; 
Smith  v.  Palmer,  7  Hare,  225;  WaUer  v. 
Makin,  6  Sim.  14S;  King  v.  Cleveland,  26 
Beav.  166,  on  appeal,  4  De  Gex  &  J. 
477:  Gibbons  v.  Falrlarab.  26  Pa.  St.  217; 
Brokaw  v.  Hudson's  Ex'rs,  37  N.  J.  Eq. 
ISB;  Bronson  v.  Phelps*  Astate,  68  Vt.  612, 
6  Atl.  Rep.  562 ;  Balnes  v.  Ottey,  I  My Ine  & 
K.4R&;  Palln  v.  Hills,  Id.  470;  Davles  v. 
Davles,5&Conn.S1d,  11  Atl.  Bep.eoO;  Riv- 
enett  v.  Bourqnin.  58  Mich.  10, 1K  K.  W.  Rep. 
537;  Thompson  v.  Young,  25  Md.  450.  El- 
len M.  Jones  died  before  the  time  came  lor 
division,  and  thus  the  right  of  possession 
never  vested,  either  In  her  or  her  trustee. 
It  the  right  of  property  once  vested  lu  her. 
It  was  divested  by  berdeatb.  la  theevent 
which  has  happened,  there  Is  no  more  diffi- 
culty In  sustaining  the  bequest  to  her  sis- 
ters ttaan  In  sustaining  tbe  bequest  to  the 
distributees  of  other  deceased  graudcbll- 
dren.  These  distributees  all  take  directly 
under  tbe  will.  Ber  share  ahould  be 
equally  divided  among  ber  ststen  HtIub  at 
the  time  fixed  for  distribution.  It  dues 
not  appear  that  any  grandchildren  of  tbe 
testator  died  before  his  death,  and  the 
question  does  not  arise  whether  the  dis- 
tribatees  of  such  grandchildren  are  to  be 
included  In  the  distribution. 

It  was  argued  that  Edward  S.  Cart- 
wriffbt,  tbe  living  bod  of  the  testator,  may 
yet  hare  children ;  but,  if  that  Is  possible, 
there  is  do  provision  lo  the  will  which  re- 
quires tbe  partial  distribution  to  be  post- 
poned to  await  the  birtb  of  such  graud- 
ctrildren  of  tbe  testator.  Whether  such 
graodcbUdrsBi  wonld  share  In  tbe  final 


distribution  of  the  fund  which  the  trns- 
tees  are  to  bold  for  the  purpose  of  pay- 
ing the  annuity  to  Edward  S.  Curtwrlght 
during  Ills  life  Is  a  question  not  now  before 
us.  The  questions  reserved  must  be  an- 
swered according  to  this  opinion.  So  ur> 
dered. 


(169  Hub.  2flBJ 
MURPHY  V.  AMBBIOAN  RBBBEK  CO. 
(Supreme  JndleUl  Court  of  Massachnsetta. 
Suffolk.  Jane  2, 1^03.) 

Mabtbe  akd  SsnvAiTT— HTsauasNOB— Assdmftioiv 
or  Risk  —  NBouasKcs  or  Fbllow  dbrvaitt-^ 

EVIDSXCK. 

L  In  an  action  by  an  employe  for  personal 
oriea,  the  negligence  alleged  was  that  a  cer* 
n  sliaft  of  the  machinery  was  not  covered; 
that  the  passageway  was  not  properly  lighted; 
and  that  a  certain  waterpipe  leaked,  making 
the  floor  Bllppery.  Defendant  employed  a  man 
whose  sole  du^  it  was  to  keep  the  pipes  tight. 
Plaintiff  had  been  working  tot  detendaat.  In 
the  room  la  which  he  was  Injured,  abont  three 
weeks,  and,  In  an  adjoining  room,  abont  a  year. 
There  was  no  evidoDce  that  the  pauageway 
was  not  properly  lighted,  and  it  appeared  tha^ 
if  the  floor  was  "slashj,  *  it  was  caused  br  oil 
from  the  machineir,  and  that  plaintiff  tiad 
charge  of  oiling  it.  Held,  that  plaintiff  coold 
not  recover. 

2.  In  such  case  there  was  no  absolute  dnty 
on  defendant  to  box  the  machlaeiy.  or  to  point 
OQt  its  dai^erouB  character,  or  to  instraot  him 
ttiat  it  was  not  boxed,  since  such  facts  were 
obvious,  and  he  was  obliged  to  take  notice  of 
them. 

3.  If  it  was  tiie  normal  condition  of  tbe 
floor  to  he  wet  and  slippery,  plaintiff  assnmed 
tbe  risk  canaed  thereby;  and  If  it  was  not 
the  normal  condition,  hut  became  wet  throngh 
the  neglect  of  the  man  employed  to  look  after 
the  pipe^  such  condition  was  uie  fault  of  idain- 
tlfTs  fellow  servant  ftw  which  defendant  la 
not  liable^ 

Exceptions  from  aoperioreonrt,  Snlfolk 

county. 

Action  by  John  J.  Mnrphy  against  tbe 
American  Hnbt>er  Company  for  personal 
Injuries  caused  by  defendant's  Degllgeoee 
while  plaintiff  was  In  Its  employ.  Thera 
was  a  verdict  directed  by  tbe  cnart  In 
favor  of  defendant,  and  plaintiff  excepted. 
Exceptions  overruled. 

Frank  L.  Washburn  and  Qeorge  Oak, 
tor  plaintiff.  John  Lowell,  Jr.,  and  S.  H. 
Smith,  for  defendant. 

LATHROP.  J.  This  is  an  action  of 
tort,  at  common  law,  for  personal  Injuries 
sustained  by  the  plaintiff  while  In  the  de- 
fendant's employ  The  room  in  whicb 
he  worked  was  a  large  one,  and  in  It  were 
many  uaehlDes  for  grtndlDg  rags  In  the 
process  of  making  rubber.  These  ma- 
chines were  In  rows  extending  tbe  lengtb 
of  the  room.  Between  the  rows  were 
passageways  several  feet  wide,  and  at  In- 
tervals of  every  two  machlnee  were  cross 
passageways  about  three  feet  wide. 
Each  row  of  macbineB  was  operated  by 
a  long  shaft  exteudlng  tbe  lecgth  of  tbe 
row.  There  was  also  a  water  pipe  which 
extended  tbe  length  of  cnch  row,  and 
supplied  the  steam  and  water  whlcb  were 
necessary  to  the  grinding  process.  In 
the  manufacture  of  rubber  It  Is  nec^rssary 
to  run  steam  throitgh  this  pips,  and  then, 
quickly,  to  ran  cold  water  tbroqgb  it. 
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Tbls  caaset  a  aaddeo  eximnBlon  and  con' 
traction  of  tbe  pipe,  and  is  apt  to  make  It 
drip  a  little  at  the  Joints.  Tlie  only  way 
of  remedying  thle  1r  to  tighteD  the  jofnta 
with  a  wrench,  and  the  derendaot  em- 
ployed a  man  whose  sole  dnty  It  wa«  tu 
looh  after  the  pipes,  and  beep  them  as 
tlRbt  as  poRslble.  The  plaintiff,  while 
paselns  along  odu  of  the  passageways, 
slipped  on  tbe  floor,  iind  cangbt  tals  foot 
between  a  conpling  ou  the  shaft  and  tbe 
floor.  The  only  nets  of  negligence  on  tbe 
part  of  the  defendant,  which  are  alleged, 
are  that  The  shaft  was  not  covered ;  that 
the  passageway  was  not  properly  light- 
ed; and  that  the  water  pipe  was  negll- 
KSDtiy  maintained  In  a  leaky  condition, 
so  that  water  leaked  tberetrom,and  made 
the  floor  slippery.  Tbe  plaintiff  testified 
that  tbe  water  in  the  passageway  made 
it  slippery,  and  that  after  be  got  hurt  he 
noticed  that  tbe pasugewny  was  slusby 
and  slippery. 

1.  The  plaintiff  bad  been  In  tbe  defend- 
ant's employ  for  a  year,  working  In  tbe 
room  adjoining  tbe  one  la  which  be  was 
fniured.  He  then  went  to  work  In  the 
latter  room,  and  had  been  at  work  there 
for  at  least  three  weeks  before  the  injury. 
There  Is  no  absolate  duty  on  tbe  part 
of  an  employer  to  box  his  machinery. 
SulllTan  V.  ManufacturinK  Co.,  118  Mass. 
3im;  Bock  y.  Mills,  142  Mass.  F»23.  8  N.  £. 
Rep.  401;  Foley  v.  Machine  Works,  148 
Mass.  204.  21  N.  E.  Rep.  804:  Tinkham  v. 
Hawjer,  163  Mass.  486,37  N.  E.  Rep.  6. 
And,  QDder  tbe  circumstances  of  the  vaBf>:, 
there  was  no  duty  on  the  part  of  the  em- 
ployer to  Instrnct  tbe  plaintiff  that  the 
coupling  on  the  shaft  was  unt  boxed. 
The  fact  was  obvious,  and  It  must  be  as- 
Bomed  that  he  could  see  tbe  condition  ot 
things.  When  tbe  dangerous  character  ot 
the  macbinery  Is  In  plain  sight,  a  work- 
man, ordinarily,  must  take  notice,  and  no 
duty  rests  on  tbe  employer  to  point  this 
out.   See  cases  last  cited. 

2.  The  plaintiff  put  tn  no  evidence  to 
show  that  the  passageway  was  not  prop- 
erly lighted^  and  tbe  uncontradicted  evi- 
dence la  tbat  the  room  was  Tery  light. 

3.  If  It  was  tbe  normal  condition  of  tbe 
floor  to  be  wet  and  slippery,  this  was  a 
risk  of  the  employpient  which  the  plaintiff 
assumed.  Carey  v.  Railroad,  {Mass.)  '63  N. 
£.  Bep.  612,  and  cases  cited.  See,  also, 
Tinkham  v.  Sawyer,  153  Mass.  485.  27  N. 
E.  Rep.  6.  If  BDch  was  not  tbe  normal 
condition  of  the-floor,  but  the  sJUpperlness 
was  caused  by  tbe  neglect  of  the  man  em- 
ployed to  look  after  tbe  pipes,  tbls  was  the 
fault  of  a  fellow  servant,  and  tbe  plain- 
tiff cannot  recover.  Moody  v.  Manufac- 
turing Co.,  34  N.  G.  Bep.  185,  and  cases 
died. 

4.  There  is  no  allegation  In  the  declara- 
tion tbat  tbe  defendant  was  negligent  In 
allowing  tbe  float  to  be  "slushy, "  but  we 
need  not  rest  the  case  on  this  ground,  as 
it  appears  that,  if  sucb  was  tbe  condition 
ot  the  door,  it  was  caused  by  oil  from  the 
machinery,  and  that  tbe  plaintiff  had 
charge  of  tbe.  oiling  of  tbe  machinery  in 
that  room. 

Wa  see  no  ground  on  whleb  tbe  plalotltf 
ean  maintain  hi*  aetion.  Exceptions 
nverrnled. 


069  Um.  2B9) 
GBBR  T.  HORTON  et  al. 
(Supreme  Judicial   Court   of  Massachusetts. 
Suffolk.   May  26,  1893.) 
Crbditoiib'  Bill— Whes  Maistainbd, 

1.  St  1888,  c.  429,  §  15,  provides  that  **th« 
money  or  other  benefit,  charity,  relief,  or  aid 
to  be  paid,  prOTided,  or  rendered  by  any  corpo- 
ration authorized  to  do  business  under  tui4 
act,  shall  not  be  liable  to  attachment  by  trus- 
tee or  other  process,  and  shall  not  be  seized, 
taken,  appropriated,  or  applied  by  any  legal  or 
equitable  proccM,  nor  by  operation  of  law,  to 
pay  any  debt  or  liability  of  a  certificate  holder 
or  any  benefidary  named  tfaer^"  BM,  that 
a  bill  in  equity,  by  a  creditor  of  a  certificate 
holdv,  to  reach  the  proceeds  of  the  certificates, 
would  not  lie. 

2.  Nor  can  such  Uli  be  maintained  nnder 
^  seoeral  rules  of  equity  jariadledon  where 
it  is  not  founded  <ai  a  ju^cment. 

Appeal   from    mi^or  court,  Soffollc 

county. 

Bill  by  David  H.  Geer  asainst  William 
Horton  and  others  to  reach  tbe  proceeds 
of  a  certificate  In  tbe  United  States  Re- 
serve Fund  Association  held  by  Horton. 
Bill  dismissed,  and  plaintiff  appeals.  Af- 
firmed. 

E.  H.  Savery,{wappeUant.  C.  J.Noyes,- 
for  apiiellee  Horton. 

ALT^EN,  J.  Wltboat  dlicnultiff  tbe 
qnestion  whether  in  other  reepeeta  the 

plaintiff's  bfll  Is  sufficient,  we  come  atottbe 
to  consider  the  effect  of  St.  1888,  c.  429,  $ 
15,  which  is  as  follows:  "The  money  or 
other  benefit,  charity,  relief,  or  aid  to  be 
paid,  provided,  or  renflered  by  any  corpo- 
ration authorized  to  do  business  undjQr 
this  act,  shall  not  be  liable  to  attachment 
by  trustee  or  other  process,  and  shall  not 
besetted,  taken,  appropriated,  or  .applied 
by  any  legal  or  equitable  process,  nop  by 
operation  of  law,  to  pay  any  debt  Ui*  lia- 
bility of  a  certificate  holder  or  any  benefl. 
ciary  named  therein."  It.Is  assumed  on 
both  sides, in  the  absence  of  any  averment 
to  that  effect,  that  the  Benefit  Fund  As- 
sociation was  orgiinized  under  that  stat- 
ute, and  the  plaintiff,  as  a  creditor  of  the 
defendant  Horton,  seeks  to  reach  and  ap-. 
ply  a  sum  supposed  to  be  due  from  that 
asHOcIutlon  to  Horton.  The  right  which 
tbe  plaintiff  seeks  to  reach  and  apply  came 
Into  Qxiatence  subject  to  the  statutory 
provision  tbat  It  should  not  be  liable  to 
be  taken  for  debt.  There  never  was  a 
moment  when  this  right  had  tbe  drdlnary 
incident  ut  property  In  respect  to  liability 
for  debt.  Even  as  between  Individuals,  a 
fund  may  be  crested  for  tbe  benefit  of  a 
person  which  cannot  be  reached  by  hie 
creditors.  Bank  t.  Adams,  180  Mass.  431. 
A  fortiori  the  legislature  may  enact  tbat 
a  fund  which  Is  to  come  into  existence  In 
the  future  shall  be  ttans  exempt. 

There  Is  another  ground  of  objection  to 
the  plaintiff's  bill,  which  Is  equally  ded- 
slve.  The  bill  is  not  founded  upon  a  ]udg> 
ment,  end  It  cannot  be  maintained  under 
the  general  equity  Jurisdiction  ot  the  conrt 
to  enforce  payment  ont  o(  property  which 
cannot  be  taken  on  ezecatlonf  (Carver  v. 
Peck,  181  Mass.  391;  Pettlbone  Rallpuac! 
Co.,  148  Mass.  4n,-417,  418,  19  M.  E  Sep. 
887;)  bnt  It  moat  iwt  wbeny  npon  tbe 
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apedal  ■tatntorj  prorlBlon  aatfaorlslng 
eredltoni  to  bring  bUlfi  to  reach  and  np- 

§ly  property,  (Pub.  St.  c.  151,  S  2,  ol.  11; 
1. 1884,  c.  285. )  Thia  remedy,  so  given, 
ataoda  do  hisher,  as  regards  the  nature 
of  the  right  which  Is  given  to  a  creditor, 
than  the  remedy  by  attachment  of  prop- 
erty on  mesne  process  or  by  trastee  pro- 
cess. Maxwell  v.  Cixbran,  136  Mass.  73. 
Like  them,  It  la  no  esaentlal  right  which 
enters  Into  and  forms  part  of  the  obliga- 
tion of  a  contract,  but  It  la  merely  a  mat- 
ter of  procedure,  wholly  dependent  on 
the  statute,  and  aobjvct  to  repeal  at  any 
time.  SeeBlgelow  t.  Prltchard,  81  Pick. 
160,174;  Sprague  v.  Wheatland,  8  Mete. 
fMaaa.l  416;  Grant  v.  Lyman,  4  Mete. 
(Maea.)470,476;  KllbornT.Lyman,6  Mete. 
(Masa.)  299,304;  Jewett  v.  Pbllllpa,  5  Al- 
len, 150,  152;  Ward  t.  Proctor,  7  Mete. 
(Masa.)  818;  Stetaon  t.  Hayden.S  Mete. 
(Mna8.)29:  Shelton  -v.  Codroan,  S  Cnah. 
818,321:  Banndera  t.  Robinson,  144  Mass. 
806,10  N.  E.  Rep.  816.  The  effect  of  St. 
1888,6.429,  fi  15,  is  to  cat  off  any  right 
which  might  otherwise  exist  to  maintain 
thia  bill.  The  numeroua  cases  cited  by  the 
plaintiff  In  relation  to  exceptions  of  prop- 
erty or  intereata  from  ultimate  llabllUy 
after  Judgment  baa  been  obtained,  have 
no  appllcatioQ  to  this  question,  and  we 
do  not  enter  upon  the  Inquiry  bow  far 
property  owned  by  a  debtor  at  the  time 
of  Incurring  a  debt  may  be  ao  exempted. 
Decree  afflrmed. 


on  hmh.  m) 

BETSON  T.  HOLBROOK. 
(Bnpreme  Jadidal  Goart  of  MassachnBeta. 
BatFolk.  Jane  8,  1893.) 
Wuxa — LiPSED  Leqict. 
Where  a  testator  wUli  personal  wxh 
erty  to  a  legatee,  "and  helm  and  assigns.''  tbe 
w<ffas  *lidrs  ana  assign^'  are  words  of  lim- 
itation, and,  on  the  legatee's  death  before  that 
of  testator,  the  legacy  lapses.    Wood  v.  Sea- 
Ter,  (Mass.)  83  N.  B.  B<^  587,  foUowed. 

Appeal  from  superior  eonrt,  Bntrolfc 

county. 

Actliin  by  one  Br;eon  agnlnat  one  Hol- 
hrook,  as  executor,  for  a  legacy.  There 
was  a  Judgment  for  driendant,  and  plain- 
tiff appeals.  Affirmed. 

F.  Brewster,  tor  appelant.  A.  P.  Ijor- 
ing,  for  appellee. 

FIELD. G.  J.  This  lean  action  for  a  leg- 
acy, by  one  of  the  children  of  Mrs.  William 
M.  Walker.  Mrs.  Walker  Is  one  of  the  leg- 
atees named  in  will  of  William  Reed  Hol- 
brook.  Sliedied  on  March  81, 1881,  lear- 
iDg  the  plaintiff  as  one  of  ber  hnlrs.  wn. 
Ham  Reed  Holbrook  died  on  February  12, 
1886.  Mrs.  Walker  was  not  a  relative  of 
Mr.  Holbrook.  The  legacy  to  Mrs.  Walker 
is  in  these  words:  "I  give  and  beqaeath 
to  Mrs.  William  M.  Walker,  widow  of  the 
late  William  M.  Walker,  of  Cincinnati,  the 
eum  of  one  thonaand  dollars,  onto  ber  and 
heirs  and  assigns,  etc.  Mr.  Ambrose  M. 
Bryaont  of  Cineinnati,  can  be  informed  of 
this  bequest  to  Mrs.  Wtilker,  of  Cincin- 
nati." The  contention  of  the  counsel  of 
the  platntitT  la  that  this  clause  abonld  be 
conatroed  oa  a  gift  to .  Mra.  Walker  II  abe 


should  be  alire  at  the  Hmeot  the  testa tor*» 
<leath,  bat,  if  ahe  abonld  not  be  allreat 
that  time,  then  as  a  gift  to  her  heirs.  Bat 
we  see  nothing  in  the  will  whereby  the 
words  "heirs  and  aasigns"  can  be  con- 
strued otherwise  than  as  words  of  limita- 
tion. We  are  anable  to  distinguish  this 
case  fnim  Wood  v.  Seaver,  (Worcester, 
1898.)  88  H.  E.  Bep.  687. 
Judgment  affirmnd. 


an  Haw.  »2> 

DABBOW  T.  DABBOW. 
(Sapreme  Judicial  Oomt  of  Uasssdmsetts. 

Btdlolk.  Jons  2, 188a) 
BonBioa  CocHT— JuRisDionox  — Acnox  Fnni- 
ISG — What  Cokstitdtes  —  Ditobcx  —  Oscaxa 
Niai^fVHSN  llADB  Absoldtb. 

1.  Bt  1887,  e.  382,  S  1,  glrea  the  anperior 
conit  exclusive  otisinai  juiiadlction  of  all 
canaes  of  divorce.  Section  &  provides  that  the 
act  "shall  not  affect  any  case  pending  In  the 
sapreme  jndlcial  courts'  when  the  act  takes 
effect.  Held,  that  a  case  which  had  been  dis- 
missed from  the  docket  simply  to  zelleve  the 
same  was  "pending,"  within  Qie  meaning  of 
section  6. 

2.  Under  Bt.  1867,  &  222.  S  2,  which  pro- 
videB  for  pnblicatioa  of  the  entry  of  a  decree 
nisi  in  an  action  for  divorce,  together  with  the 
terms  of  the  decree,  the  borden  Is  on  a  party 
petitioning  to  have  the  decree  made  abaolate  to 
ahow  anch  publication,  and,  on  his  failure  to  do 
BO,  hie  petition  will  be  dismissed. 

8.  The  dedslon  of  a  single  jostiee  on  a 
question  of  fact  in  divorce  proceedtnga  will  not 
be  reviewed  In  the  snpreme  cosrt,  either  on  ap- 
peal or  on  report. 

4.  St  1870.  c.  404,  which  abolishes  divorces 
from  bed  and  board  and  provides  for  a  decree 
nisi  in  case  of  desertion,  to  be  made  absolute 
upon  proof  of  the  parties  living  apart  for  fire 
consecutive  years,  and  which  gives  the  eovrt 
power  to  make  the  decree  absolate  after  the 
parties  have  lived  apart  for  three  consecntiTe 
years,  does  not  affect  libels  brought  under  Oen. 
8t  c.  107,  8  7,  which  provides  that  "a  divorce 
from  the  bond  of  matnmony  may  be  decreed  in 
favor  of  either  party,  where  one  party  has  de- 
serted the  other  for  five  years  conaecntively.** 

5.  Pnb.  St  c.  146,  $  3,  provides  that  where 
a  divorce  from  bed  and  board  or  a  decree  nid 
has  been  decreed,  and  the  parties  have  lived 
separately  for  three  consecutive  years  next  aft- 
er the  decree,  a  divorce  from  the  bonds  of  mat- 
rimony may  be  decreed  upon  tiie  petition  of  the 
party  in  whose  favor  the  oreTions  decree  was 
granted.  ffeU,  that  a  husband  who  had  lived 
apart  from  his  wife  for  20  years  next  after  a 
decree  nisi  in  his  favor  could  petition  the  court 
to  have  the  deoee  made  absolute. 

Report  from  supreme  Judicial  court, 
Suffolk  rounty. 

Petition  by  John  O.  Darrow  agalnet 
Lncretla  A.  A.  Darrow  to  make  absolute 
a  decree  of  divorce  In  his  favor.  The  case 
was  heard  before  a  single  Justice,  wbo  re- 
ported the  same  to  the  eoort.  Bemltted 
for  further  hearing. 

C.  W.  Janes,  for  Ubdant. 

LATHROP.J.  This  la  a  petition  filed 
on  April  16, 1883,  to  make  abaolate  a  de- 
creeof  divorce  granted  by  thhseourt  to  the 
petitioner  on  October  6, 1871,  lor  tbe  eaoM 
of  desertion  on  tbe  part  of  the  respond- 
ent. A  bearing  was  bad  before  a  single 
Justice,  who  has  reported  tbe  caae  for  oar 
consideraiton. 
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].  Nothing  appeara  ofreeord  In  ttiecaie, 
after  thn  granting  of  the  decree  nlst,  nntll 
at  ttie  April  twin,  1877,  when  thetollnw- 
inic  entrjr  waa  made,  by  direction  of  the 
preaidlng  Jaatlce,  In  tbls  and  other  pend- 
ing Hbela  for  dlvorae.  In-  which  notihlDf;  ap- 
pea  red  to  have  been  done  tor  some  time: 
^Ordered  that  nald  Hbf>l  be  dlemlsfied  from 
tbe  docket. "  The  object  of  tbla  order  was 
not  to  dIsmlBH  eucb  cases  abeolntely,  bot 
to  relieve  the  docket,  and  to  dlspenee  with 
tbe  ncfamlty  of  calling  them  whenerer  the 
docket  waa  called,  leaTlng  partlea,  If  for 
any  reaeon  further  action  wae  required, 
to  move  that  tbe  entry  be  atrlekenofT.and 
the  ease  brought  forward.  8uch  a  motion 
was  madewben  tbia  ease  was  beard.  The 
Joetlee  granted  the  motion,  leaving  the 
qoeatlon  of  bis  power  to  do  so  tor  our  con> 
atderation.  The  only  qneatlon  ralMd  on 
tbls  part  of  the  report,  we  underatand,  la 
whether  the  case  can  be  said  to  be  **  pend- 
ing* In  this  court,  within  the  meaning  of 
St.  1887,  c.  882,  which,  by  section  1,  gives 
the  snperlor  court  exclusive  original  Juris- 
diction of  all  eans«s  of  divorce,  and,  by 
e«ction  5,  provides  that "  this  act  shall  doc 
afleet  any  case  pending  In  the  anpreme  ]n- 
dlclal  eonrt  at  tbe  time  when  It  takes 
elfeet.**  On  this  point  we  have  no  doubt 
that  tbe  ease  was  pending  In  this  court 
when  the  statute  of  1887  took  effect,  and 
that  this  court  alone  bad  Jurisdiction  to 
deal  with  It.  See  Peaelee  v.  Peaslee.  147 
Maas.  171,  17  N.  B.  Rep.  606. 

3.  Gen.  St.  c.  107,  provided  for  two  kinds 
or  divorce  tor  tbe  cause  of  desertion.  Sec- 
tion 7  provided  tbat  "a  divorce  from  the 
bond  of  matrimony  may  be  decreed  In  fa- 
Tor  of  either  party  when  one  party  has  de- 
•erted  the  other  for  five  years  comiecutlve- 
iy."  Section  9  allowed  a  divorcetrom  bed 
and  board  for  "otter  desertion.*  Section 
10  provided  tbafwbeo  a  divorce  from 
bed  and  board  baa  been  decreed  for  any 
eaose  mentioned  In  the  preceding  section, 
and  tbe  parties  have  lived  separately  for 
flveconsecutlve  yearanext after  the  decree, 
a  divorce  from  the  bonds  of  matrimony 
may  be  decreed  upon  the  petition  of  the 
party  In  whot;efavor  thedeeree  wuh  grant- 
ed. "  St.  1R67.  c.  322,  provided.  In  section  1, 
tbat  "decrees  for  divorce  from  the  bonds 
of  matrimony  may.  In  tbe  first  Instance, 
be  decrees  nlst,  to  become  absolute  after 
the  expiration  of  such  time,  not  being  less 
than  six  months  from  the  entry  thereof, 
an  tbe  conrt  shall,  by  general  ur  special 
ordeie.  direct."  It  further  provided  that 
"at  the  expiration  of  tbe  time  assigned, 
on  motion  ot  the  party  In  wboeefavur  tbe 
decree  was  rendered,  which  motion  may 
be  entertained  by  any  Judge  in  term  time 
or  vacation,  the  decree  shall  he  made  ab- 
■olnte,lf  the  party  movlngshall  havecom- 
plled  with  tbe  orders  of  the  court,  and  no 
eafflcient  cause  to  the  contrary  shall  ap- 
pear. "  Section  3  provided  tor  publication 
of  tbe  fact  of  the  entry  of  the  decree,  to- 
gether with  Its  terms,  to  be  pobllsbed  In 
one  or  more  newspapers,  the  form  ot  the 
notice,  the  time  of  publication,  and  tbe 
mode  of  proof  of  the  pobllcutlon,  to  he 
fixed  by  tbe  court.  The  decree  In  tbls  case 
ordered  publication  In  the  Boston  Dally 
'flmes.  once  a  week,  for  six  successive 
weeks.  The  report  statea  that  no  file  ot 
HA8S.Dsa3a^N.B.— 47 


this  newspaper  was  fcnotvu  to  be  In  exlst- 
eeee;  that  there  was  no  affldarlt  or  other 
evidence  of  publication  on  file ;  that  there 
was  no  oTldeneethttt  the  order  had  or  had 
not  been  published,  except  that  It  did  not 
appear  that  there  was  a  copy  of  the  order 
on  die,  as  would  naturally  have  been  the 
case  had  a  copy  been  furnished  tor  pub- 
lication, and  except  tbe  testimony  of  the 
petitioner  that  after  the  decree,  though 
there  was  nothing  to  show  wbeu.be  went 
to  the  elo-k  or  aome  one  In  his  oflBee  for  a 
certlfleate  of  divorce,  tor  which  a  dollar 
was  demanded,  which  he  refused  to  pay, 
and  came  away  without  the  certlfleate. 
Tbe  Judge  states  that  he  was  unable  to 
find  whether  the  notice  had  or  had  not 
been  given.  Under  St.  1867  the  burden 
was  on  tbe  petitioner  to  satisfy  the  Justice 
ot  tbe  fact  ot  publication.  This  he  baa 
failed  todo.and  unless  hels,  by  subsequent 
statutes,  entitled  to  a  decree  absolute,  his 
petition  must  be  dismissed.  Tbe  decision 
of  a  single  Justice  on  a  questiou  of  tact  In 
acauae  of  divorce  cannot  be  revleed  by 
this  court,  either  on  appeal  or  on  report. 
Sparbawk  v.  Sparbawk,  120  Mass.  a9U; 
Stuart  T.  Stnart,  128  Ifasa.  370;  Morrison 
V.  Morrison,  186  Mass.  810. 

8.  The  remaining  question  on  thlBbraneh 
of  the  case  la  whether  the  petitioner  fa  en- 
titled to  adecree,notwlth8tandlng  hi» fail- 
ure to  shown  compliance  with  St.  1887. 
He  contends  tbat  he  is  entitled  to  relief  un- 
der St.  1870,  c.  404.  Although  his  libel  was 
brought  after  this  act  took  effect,  it  was 
not  brought  under  the  aet,  as  It  might 
have  l»een.  This  act  does  not  affect  Ubela 
brought,  as  the  petitioner's  was,  under 
Gen  3t.  e.  107.  §  7,  nor  decree  under  St.  1867. 
It  does  away  with  divorces  from  bed  and 
board,  expreasly  repeals  sections  9  and  10. 
c.  107,  Geu.  St.,  and  provides  for  a  decree 
nisi  In  case  of  desertion,  to  be  made  abso- 
lute upon  proof  of  tbe  partlea  living  apart 
for  five  consecutive  years  after  the  decree. 
It  also  gives  tbe  court  power  to  make 
the  decree  absolute  after  the  parties  have 
lived  apart  for  three  coueecntlve  years. 
We,  however,  see  no  reason  to  doubt  tbat 
the  petitioner  Is  entitled  to  reUef  under 
Pulf.  St.  e.  146,  9  8.  which  Is  In  aobstance 
tbe  same  as  St.  1875,  e.  336.  Tbe  language 
la  as  follows:  **When  a  divorce  from  bed 
and  board,  under  laws  heretofore  In  force, 
or  a  decree  nlal.  has  been  decreed,  and  the 
parties  have  lived  separate)/ for  three  cou- 
secutlre  years  next  alter  tbe  decree,  a  di- 
vorcetrom tbe  bonds  of  matrimony  may 
be  decreed  npon  the  petition  of  the  party 
in  whose  favor  the  previous  decree  was 
granted.*  Though  tbe  decree  was  not 
from  bed  and  board,  yet  there  was  a  de* 
cree  nlel,  and  It  la  found  as  a  fact  tbat  the 
parties  have  lived  apart  since  1871. 

4.  It  Is  found  that  the  petitioner,  after 
the  decree  nisi,  went  to  Chicago,  "and 
married  there  again,  some  six  or  seven 
years  after  tbat.  supposing  tbat  be  bad 
obtained  an  absolute  divorce.  After  liv- 
ing with  the  second  wife  a  year  or  so  In 
Chicago,  tboy  came  to  Boston,  where  he 
and  she  continued  to  live  till  her  death, 
about  a  year  and  a  half  ago,  and  where 
he  still  lives. "  This  case  waa  reported  be 
fore  tbe  case  of  Pratt  v.  Pratt,-157  Mass. 
— .  Its  N.  B.  Bep.  747.  was  decided,  and  the 
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attention  of  ttaejaatlce  wbo  beard  It  waa 
not  directed  to  the  questloneof  fact  points 
ed  out  In  that  case.  We  are  of  opinion, 
therefore,  that  the  case  ehoold  be  remitted 
to  a  single  Jnatlce  (or  n  further  bearing. 
The  petitioner  Bboald  alao  be  allowed  to 
Bbow,  If  he  In  able  to  do  so,  that  publica- 
tion wns  made,  or  what  hiB  reaaonn  were. 
If  any,  for  soppoaing  that  he  bad  obtained 
an  absolute  divorce.  It  he  merely  snp- 
poeed  that  the  decree  nisi  was  an  absolute 
divorce,  tbla  woald  be  a  mistake  of  law, 
and  be  would  not  be  entitled  to  relief.  If, 
however,  the  Justice  is  satisfied  that  the 
petitioner  acted  under  a  mistake  of  tact, 
that  negligence  Is  not  Imputable  to  falm, 
and  that  he  haa  not  been  goUty  ol  any 
mora]  fault,  then  he  Is  entitled  to  a  decree 
absolute,  notwltbatandlng  the  second 
marriage  and  cohabitation  thereunder. 
Pratt  V.  Pratt,  abl  aupra. 
Case  to  stand  for  further  bearing. 


(1S9  UaBB.  221) 

BARNARD  et  aL  t.  STONE, 
ABBOTT  T.  SAME. 
(Supreme  Judicial  Coart  of  MasBacfausetta. 
Middlesex.    Ma7  20,  1893.) 

TaVBTIB  AKD  CBSTUJ  que  ThUST — AGBBEHENTa 

8BTWBBN— Construction  of  Will. 

1.  A  coDTerance  hj  a  residuai^  legatee, 
to  the  trustee  appointed  b;  the  will,  of  the 

Eroperty  bequeathed  to  her,  in  consiclffi'ation  of 
is  agreement  to  BUppott  her  during  life,  to 
provide  for  a  proper  bnrial,  and  to  erect  a 
■uitable  monument  over  her  grave,  while  open 
to  suspicion  as  an  agreement  between  trustee 
and  cestui  que  trust,  is  valid  when  ft  appears 
that  she  was  of  sound  mind  when  she  exe- 
cuted the  conveyance,  and  that  it  was  not  pro- 
cured by  the  fraud  or  undue  influence  of  the 
trustee. 

2.  A  will  devised  tiie  residue  of  testator's 
property  to  his  wife,  authorizing  her  to  take 
poBBesBion  "at  any  ume  that  she  wish,"  and 
appointing  a  truBtee  to  manage  the  same,  who 
was  directed  to  pay  her  any  sum  of  money,  or 
give  her  any  property,  that  she  might  request. 
On  the  widow's  death  the  unexpended  property 
wag  devised  to  testator's  aon.  Held,  that  it 
Was  the  trustee's  duty  to  deliver  to  the  wife 
any  or  all  of  the  property  at  any  timf^  she 
wished  for  it,  and  that  she  could  terminate 
the  trust  at  any  time,  and  obtain  possession 
of  all  the  property,  and  hold  It  as  her  own  ab- 
solutely. 

».  A  conveyance  by  the  widow  to  the  trus- 
tee of  all  her  interest  In  the  residue,  in  consid- 
eration of  his  promise  to  support  het  during 
life,  to  provide  a  proper  burial,  and  to  erect  a 
suitable  monument  over  her  grave,  is  an  exer- 
cise of  the  power  to  take  possession  of  the 
property,-  conferred  by  the  will  on  the  widow, 
and  the  trustee's  title  is  valid  as  against  the 
son,  to  whom  the  will  directed  payment  of  the 
unexpended  property  on  the  widow's  death. 

Case  reeprved  from  supreme  Judicial 
court,  Middlesex  county;  Cbarlea  Allen, 
Judge. 

On  final  account  by  Oharles  B.  Stone,  as 
executor  and  trustee  of  the  will  of  Levi 
Barnard,  deceased.   From  decrees  of  the 

Srobate  Judge  allowing  such  aecuunts, 
harles  P.  Barnard, George C.Abbott,and 
othPTB  appeaL  The  case  waa  beard  by  a 
}natlce  of  the  aaprema  Judicial  court,  and 
merved  to  the  full  bench.  Decree  of  pro- 
bate eoQFt  affirmed. 


The  mldnary  elanse  of  the  win  of  Levi 
Barnard  Is  as  follows: 

"To  my  beloved  wife,  Charlotte  Barnard, 
all  of  the  residue  of  my  property,  real, 
personal,  or  mixed,  at  anytime  tbatshe 
wish ;  aqd  until  she  shall  wlab  to  use  the 
same,  to  relieve  her  from  tbe  care  and 
trouble  of  taking  careot  tbe  same.  I  direct 
that  the  trustee  hereafter  named  to  pay 
her  any  sum  of  money,  or  give  ber  any  of 
said  property  that  there  is  remaining. 
At  her  decease,  after  paying  all  ber  debts 
and  foneral  charges,  and  erecting  suitnble 
gravestones  or  monuments,  all  of  said 
property  then  unexpended  to  my  said 
aon.  Charles  P.  Barnard.  I  hereby  ap- 
point and  eunatltate  Charles  B.  Stone,  of 
said  ActoDt  executor  of  this,  my  last  will, 
and  trustee  of  tbe  legaclea  therein  con- 
tained, and  request  tbat  be  be  exempt 
from  gl-lng  surety  or  sureties  on  his 
bondH;  and,  for  the  purpose  of  carrying 
out  tbe  provisions  of  this  will,  I  hereby 
authorize  my  said  executor  to  sell  any 
real  estate  that  I  may  die  seiaeil,  and  em- 
power him  to  sign  any  papers  tbat  will 
vest  a  good  and  snfflclent  title  t<i  the  par- 
chaser  or  purchasers  thereof." 

F.  C.  Nash,  for  appellants.  S.  J.  Elder 
and  A.  A,  Wyman,  for  appellee. 

FIELD,  C.  J.  The  question  In  these 
cases  Is  whether,  under  tbe  third  article  of 
the  n  ill  of  Levi  Baruard,  Charlotte  Bar- 
nard, hifl  widow,  took  an  absolute  title  to 
the  residue  of  bis  property,  or  a  life  Inter- 
eat  with  an  ahaolute  power  of  disposal  of 
the  whole  of  it,  OF  a  life  interest  with  tbe 
right  to  receive  only  such  purtlnns  of  the 
principal  and  Income  as  should  be  reason- 
ably necessary  for  ber  use.  She  conveyed 
to  Mr.  Stone,  the  exeeotor  and  trustee,  all 
of  this  r»*idue,  In  couBideratlon  of  his 
agreement  to  support  her  during  her  life, 
to  provide  for  ber  a  proper  burial,  and  to 
erect  a  suitable  monument  over  ber  grave. 
Sucb  an  agreement  between  a  truatee  and 
his  cestui  que  trust  la  open  to  grave  sus- 
picions, but  the  Jury,  on  Issues  submitted 
to  tliem,  and  under  Instructions  not  ob- 
jected to.havefouud  tbat  ehe  was  of  sound 
mind  when  she  executed  the  ■conveyance, 
and  that  it  was  not  procured  by  the  fraud 
or  undue  Influence  of  Mr.  Htone,  and  also 
that  she.  being  of  sound  mind,  asaen ted  to 
tbe  allowance  of  bis  first  account,  and 
that  this  assent  waa  not  procured  by  the 
fraud  or  undue  Infloence  of  Mr, Stone.  We 
assnmn  that  If  tbe  truatee  had  been  dilut- 
ed by  tbe  will  to  pay  over  to  ber  only  soeh 
sums  us  were  reasonably  necessary  fi>r  ber 
comfortable  support,  and  If  the  amount 
lu  his  hands,  remaining  unexpended  on  ber 
decease^  was  to  be  paid  to  tbe  testators* 
son,  Charles  P.  Barnard,  the  conveyance 
would  be  In  vlolatloo  uf  tbe  trust,  and 
tbat  tbe  trustee  must  account  fur  all  tbe 
property  not  expended  for  ber  etapport. 
Tbe  terms  of  the  bequest,  however,  show 
tbat  the  testator  did  not  intend  to  limit 
ber  to  such  sums  ad  either  the  trustee  or 
herself  deemed  necessary  lor  ber  eomforta- 
bte  support.  She  was  to  havelt  all  atauy 
time  when  she  wished ;  and  a  trustee  was 
appointed  to  relieve  ber  from  tbe  trouble 
of  taking  care  of  It  ontu  she  wished  to  nas 
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it,  and  tben  he  was  to  pf^  to  her  nay  bdid 
of  mouey.or  Rive  to  her  aoyot  the  proper- 
ty, remaining  in  his  hands.  Wetblnk  that 
this  means  thai  it  waa  the  tloty  of  the 
trnetee  to  deliver  to  her  any  or  all  of  tbe 
propertjr  at  any  time  when  she  wlah^  for 
It,  and  that  she  conld  terminate  the  trust 
at  any  time,  and  obtain  pnaBession  of  all 
tbe  property,  and  hold  It  as  her  own  ab- 
Bolote  property.  We  do  not  aee  why  tbe 
transaction  between  her  and  Mr.  Stone 
was  not,  in  lega]  effect,  equivalent  to  a  re- 
quest ot  hlra,  as  trustee,  for  a  conveyance 
to  her  of  all  the  projierty,  and  tben  to  a 
reconveyance  of  It  to  bim  personally,  as 
tbe  consideration  ol  bis  agreement  to  sup- 
port ber  during  ber  life.  If  there  i9  no 
other  obJccttoD  to  sneb  a  transaction*  we 
cannot  say  that  It  was  beyond  tbe  power 
given  ber  to  deal  with  tbe  property.  It 
is  Imniaterleliu  this  case  whether  all  the 
property  waa  absolutely  bent,  whether  she 
asked  for  it  or  not,  or  whether  sbe  bad 
only  the  absolute  power  to  juake  It  all 
hers  by  asking  for  It,  because  It  mmt  be 
taken  thn  t  If  she  had  sQcb  a.  po wershe  bas 
exprrined  It  by  her  conveyance.  SeeJnelin 
T.  Rlioadea,  16U  Mass.  »01,  23  N.  E.  Rep. 
42;  Chase  v^  Ladd,  153  Mass.  12fl.  26  N.  E. 
Sep.  429:  Kent  v.  Morrison,  158  Mass.  1^, 
26  N.  £.  Bep.  427;  Fosterv.  Smith,  (Mass.) 
81  N.  E.  Rep.  2^].  The  decrees  of  tbe  pro- 
bate court  iBiist  be  affirmed.'  So  ordered. 


tl38  N.  T.  «4) 

■    SYLVESTER  et  al  T,  CJHOHAN  et  al. 

(Ooort.of  Aj^peals.of-  New  York.'    June  13, 
1883.) 

Rbootiablb  iKSTBintENTs— Demand  a.nd  Fbotbst 
— Laches. 

Laws  1887,  c  289,  $  1,  nroridea  that 
each  Saturday  afternoon  is  a  holiday-,  aud  thai 
demand  of  acceptance  or  payment  of  commer- 
<AaX  Mper  not  paid  before  noon  of  that  day 
may  be  made,  and  notice  of  protest  given,  on 
the  next  succeeding  secular  day.  Held  that, 
where  a  Big:ht  draft  received  in  New  Yorb  on 
Friday  waa  presented  to  the  drawee  Saturday 
forenoon,  and  at  his  reqaeat  waa  again  lire- 
aented  on  Monday,  when  it  waa  protested  for 
nonpayment,  and  notice  mailed  to  tiw  drawers, 
the  payees  were  not  £uilty  of  .laches,  and  the 
drawers  were  liable  on  the  draft.  18  K.  X, 
Snpp.  £46,  a^rmed. 

Appeal  from  supreme  court,  graoral 
term,  arst  department. 

Action  by  Horace  C.  Sylvester,  Alex- 
ander P.  Bell,  and  David  H.  fStandluh 
Hiecalast  John  F.  Croban  and  William  H. 
Dooner.  Jr.,  on  a  stKbt  draft  drawn  by 
defendantt)  to  tbe  order  of  plalntlfts,  pay- 
ment of  which  was  refused  by  the  drawee. 
From  a  Indgment  of  the  funeral  term 
(IS  N.  Y.  Snpp.  646)  affirming  a  Judgnient 
for  plain  tiffs,  defeudanta  appeal.  Af- 
firmed. 

Arthur  Furber,  tor  appellants.  John  B. 
Green,  lor  respondenta. 

O'BRIGN,  J.  On  Wednesday,  Jnly  29, 
1891.  the  defendants,  refdding  and  doing 
business  at  Savannah,  Qa.,  for  the  pur- 
pose of  paying  their  promissory  note  held 
by  the  plaintiffs,  residing  and  doing  busl- 
neaa  in  tba  city  of  New  Tork,  whieb  was  to 
V.34N.E.D0.4— 18 
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fall  doe  two  days  later,  drew  and  maHed 
to  the  plaintiffs  a  sight  draft  torf],268.7X, 
payable  to  the  plaintiffs'  order,  npon  one 
Becker,  a  banker  In  New  York.  Tbe 
plaintiffs  received  this  draft  through  the 
mall  on  Friday,  J  d  ly  3Ut,  a  1 11  o'clock  to 
the  forenoon,  aud,  without  presenting  It 
to  tbe  drawee.  Indorsed  and  deposited  it 
to  their  credit  Immediately  in  their  own 
bank,  and  returned  tbe  note  to  tbe  de- 
fendants. On  Saturday,  August  1st,  a 
messenger  of  tbe  bank  in  which  the  draft 
had  been  deposited  presented  it  to  the 
payee  for  payment  between  10  aud  half- 
past  10  o'clock  in  the  forenoon  of  that 
day,  and  was  directed  to  leave  notice, 
and  present  it  again  on  Monday.  It  waa 
again  presented  on  Monday,  August  8d, 
and  payment  demanded  and  refused,  and 
on  that  day  It  was  protested  for  nonpay- 
ment, and  notice  of  protest  mailed  tu  the 
defendants.  The  plaintiffs  took  back  the 
draft  from  the  bank  wliere  it  waa  de- 
ported, and  atill  hold  tbe  same.  When 
tbe  draft  was  drawn  and  received  by  tbe 
plaintiffs,  and  when  presentud,  on  Satui^ 
day*  and  during  all  of  that  day,  the  de- 
fendants had  fund?,  not  otherwise  drawn, 
on  deposit  with  the  drawee,  sufficient  to 
pay  the. draft  in  full,  and  other  checks  or 
drafts  drawn  upon  blm  by  other  parties 
were  paid  and  honored  on  that  day.  On 
Monday.  Angost  8tl,  tb«  drawee  made  a 
general  ttsaigoment  for  tbe  benefit  of  his 
creditors,  and  became  insolvent.  The 
plaintiffs'  place  of  business,  and  that  of 
tbe  bank  in  which  they  deposited  the 
draft  upon  receipt  of  tbe  same,  and  that 
of  the  drawee,  were  all  on  Broadway,  ia 
the  city  of  New  Yortc  Tbe  plaintiffs 
brought  this  action  against  tbe  drawers 
of  tbe  draft,  and  have  recovered. 

Tbe  defense,  in  sutwtaaee,  is  that  tbe 
amount  of  the  draft  was  lost  to  tbe  de- 
fendants iu  consequence  ot  the  neglect  aud 
failure  of  the  plaintiffs  to  present  the 
same  to  the  drawee  for  payment  in  due 
time.  Tbe  draft,  though  made  in  another 
state,  by  parties  reetdlng  there,  was  pay- 
Hble  here,  where  the  drawee  nadded,  and 
the  legal-  questions  involved  are  to  be 
determined  by  the  law  of  this  state. 
Bank  v.  Lacombe,84N.  ¥.3^7.  The  plain- 
tiffs, the  payees  of  the  draft,  were  bound 
only  to  use  reasonable  diligence  In  pre- 
senting It,  in  order  tu  charge  tbe  drawers, 
and  presentation  to  the  drawee  within  M 
hours,  or  the  next  day,  was  in  time,  un- 
der the  clrctimstanceftof  this  case.  Burk- 
balter  v.  Bank,  42  N.  Y.  588;  Bailroad  Co. 
■V.  CollluB.  57  N.  Y.  641;  First  Nat.  Bank  v. 
Fourth  Nat.  Bank,  77  N.  Y.  820.  The 
duty  which  the  plaintiffs  owed  the  defend- 
ants with  respect  to  the  prespntatlon  of 
the  draft  la  not  the  same  as  tbe  duty 
which  the  bank  in  wbleb  tbe  draft  was 
deposited  owed  to  the  depositors.  St. 
Nicholas  Bank  v.  mate  Nat.  Bank,  128  N. 
Y.:  26.  27  N.  E.  Bep.  B49.  Irrespective  of 
the  statute,  which  will  presently  be  re- 
ferred to.  tbe  case  stands  thus:  The  plain- 
tiffs presented  the  draft  for  payment  in 
due  time  after  tbey  had  received  it  by 
mail.  It  was  not  paid,  and  therefore,  in 
tbe  absence  of  some  agreement,  express 
or  implied,  to  wait  or  present  it  agalnt 
the  paper  was  dlahonorod,  and  could 
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hflve  been  prot&ated,  and  not1(^  thereof 
given  wltltln  a  reaHODab)e  time  tliereafter, 
or  on  tbe  next  flecular  day.  Bank  v.  VatI, 
21  N.  Y.  485.  Tbf)  draft  waa  protrated  un 
Monday,  nod  notice  thereof  mailed  to  the 
defendants.  Aside  from  the  statute,  tbls 
wonid  Deem  to  tie,  under  tbe  law  furnaerly 
goTernln?  such  oases,  a  sufficient  pres- 
entation, demand,  and  nottcn.  The  find- 
ing 1h  that  the  draft  was  presented  for 
payment  on  Satarday,  and  therefore 
there  was  a  demand  of  payment,  because 
the  prsaentatlon  of  a  check  or  draft  at 
the  bank  upon  which  ft  fs  drawn  for  pay- 
ment, when  It  Is  due.  Is  a  demand.  The 
drawee  did  not  pay,  and  therefore  there 
was  a  refusal  to  pay,  though  the  person 
wliti  presented  it  was  told  to  leare  notice, 
and  present  it  again  on  Monday. 

But  tbe  rights,  duties,  and  obligations 
of  parties  to  commercial  paper  of  this 
character  are  somewhat  moditfed  by  the 
recent  statute  Ob  thatsabject.  LawB]887, 
«.  2S9,  §  1.  It  is  there  provided  that  every 
Hntnrday,  from  13  o'clocli  at  noon  until 
12  o'clock  at  midnight,  shall  be  a  public 
holiday  for  all  purposes  in  regard  to  the 
presentation  tor  payment,  demand,  and 
notice  of  protest  of  commercial  paper.  Aa 
to  tbe  other  holidays  named  In  tne  stat- 
ute. It  is  {irovided  that  such  paper  as 
would  otherwiae  be  payable  or  presenta- 
ble on  any  of  tbese  days  shall  be  deemed 
to  be  payable  or  preventable  on  the  secu- 
lar or  business  day  next  succeeding  such 
holiday,  but  In  the  case  of  Saturday,  a 
half  holiday.  It  shall  be  presentable  for 
acceptance  or  payment  at  or  before  12 
•o'clock  noon  of  that  day.  TherMoretbe 
draft  In  question  was  properly  preaentnd 
up  to  noon  of  Saturday.  But  the  follow- 
ing proviso,  tbe  meaning  of  which  Is  not 
very  clear,  was  added,  and  seems  to  ap- 
ply to  the  facte  of  this  case:  "Provided, 
hawerer,  for  tbe  purpose  of  protestioj;, 
or  otherwise  holding  liable  any  party  to, 
any  bill  of  exchange,  check,  or  promisso- 
ry note,  and  which  Bbail  not  have  been 
paid  before  twelve  o'clock  at  noon  on  any 
^Saturday,  a  demand  of  acceptance  or 
payment  thereof  may  be  made,  and  no- 
tice of  protest  or  dishonor  thereof  may  be 
given,  on  tbe  next  succeeding  secular  or 
boBineBflday:  and  provided,  fortfaer,  that 
when  any  person  shall  receive  for  collec- 
tion any  check,  bill  of  exchange,  or  prom- 
issory note  due  andpreaentablefor  accept- 
ance or  payment  on  any  Saturday,  such 
person  shall  not  be  deemed  guilty  of  any 
m^lect  or  omission  of  duty,  nor  incur  any 
liability.  Id  not  presenting  for  payment  ur 
acceptance,  or  collecting  anch  check,  bill 
-of  exchange,  or  promissory  note,  on  that 
•day :  and  provided,  further,  that  in  con- 
Btrnlug  this  section  every  Saturday,  un- 
lewt  a  whole  holiday  as  aforesaid,  shall, 
until  twelve  o'clock  noon,  be  deemed  a 
aecular  or  biislnesa  day."  Thelegislature, 
in  enacting  thia  statute, curtailed  tliebusl- 
nesa  day  within  which  this  draft  could 
formerly  have  lieen  presented  by  one-half, 
aud  to  that  extent  limited  the  opportuni- 
ty of  the  holder  to  demand  payment. 
The  Intention  was  to  enlarge  the  time 
within  which  the  holder  of  a  bill  or  note 
could  demand  oayment,  and  give  notice 
of  dishonor.  It  did  not  change  thq  time 


wltfaln  which  tbe  paper  fetl  dhe,  nor  when 
It  became  dishonored.  It  It  fell  due  by  Its 
terms  on  a  Saturday,  the  bolder  could 
present  It  up  to  noon  of  that  day:  and  If 
he  did,  and  payment  was  not  made,  tbe 
paper  was  dishonored,  and  protest  cuuld 
then  be  made,  and  notice  served.  But  In 
such  case  the  statute  also  permits  tite 
holder,  at  bis  discretion,  in  case  payment 
Is  not  made  before  noon  of  Saturday,  to 
present  It  again  on  Monday,  or  tbe  next 
aecalar  day,>and,  If  nut  then  paid,  proteat 
must  be  made,  and  notleef^veo,  on  that 
day.  The  bolder  of  the  bill  or  note  doe 
and  presentable  on  Saturday  may,  If  he  bo 
elects,  rest  opan  tbe  demand  and  present- 
ment made  before  noon  of  that  day,  and. 
If  be  does,  notice  of  demand  and  proteat 
given  on  that  day  or  tbe  succeeding 
Monday, or  next  secnlar  day, is  good;  bat 
If  he  elects  to  make  demand  on  Monday, 
and  payment  Is  not  made  then,  he  mnat. 
In  order  to  bold  the  Indorser  or  other  an- 
tecedent parties  entitled  to  notice,  give 
the  notice  of  dishonor  on  that  day.  A 
party  whose  duty  It  Ib  to  collect  or  pre- 
sent for  payment  a  bill,  note,  or  draft 
which  falls  due  upon  Saturday  Is  not 
chargeable  with  neglect  or  omlB^on  of 
duty  because  nt  Inliore  to  present  It  on 
that  day,  providing  he  does  present  It  on 
Monday,  or  the  next  secular  day,  and 
then,  on  that  day,  glTe»  notice  ol  dishon- 
or. In  case  of  nonpayment.  This,  we 
think.  Is  what  the  legislature  Intended, 
and  to  this  extent  only  has  tlio  statute 
changed  the  law  on  tble  subject,  as  It  pre- 
viously existed.  As  tbe  paper  iu  question 
WBM  again  presented  on  tbe  following 
Monday,  and  notice  of  nonpayment  given 
on  that  day,  the  defense  was  not  estal)- 
llshed,  and  tbe  plaintiff  was  entitled  to  re- 
cover. The  Judgment  sbould  therefore  be 
affirmed.  AU  cqncur. 


(US  H.  T.  411) 
TAUZIEDE  et  al.  v.  JUMBL  et  bL 
(Oourt  of  Appeals  of  New  York,    June  6^ 

189a) 

Rbvibw  cm  Appeal— DiscRBTioiT  or  CouKT— Va- 
CATixo  Stipulation. 

1.  Where  an  order  has  been  made,  vacat- 
ing a  stipulation  entered  into  by  defendant, 
that  an  anteal  taken  by  ber  should  be  governed 
by  the  demion  in  another  action,  and  the  ae- 
tioB  was  argued  notwithatanding  the  atlpula- 
tlon,  and  judgment  eatered  .thereon,  an  appeal 
from  the  jndgment  alone,  and  not  from  the  or- 
der, will  not  brlQg  up  for  review  the  alleged 
error  made  In  vacating  the  stipulation. 

2.  AsBDodng  tiuLt  defendant's  appeal  was 
to  abide  the  decision  of  tbe  geDeru  term  on 
the  appeal  la  sueli  other  case,  and  that  the 
stipulation  was  not  intended  to  apply  to  the 
ultimate  df^cisioi^  of  sach  appeal  in  the  court 
of  appeals,  it  was  nevertheless  in  the  power 
of  the  general  term,  after  the  court  of  appeals 
had  passed  on  the  qnestions  in  such  other  case, 
to  relieve  the  parties  ■  from  snch  s^pidation, 
and  order  the  case  argued. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Action  by  Jean  Albert  Taueiede  and 
others  against  Praneols  Henry  Jumel  and 
others  to  obtain  a  nale  of  certain  real  es- 
tate, and- tor- a  distribution  of  the  pn>- 
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ceeilSt  From  a  judffinent  of  the  veneral 
term  (15  N.  T.  Sapp.  -24)  affirmimt  a  Jodg^ 
mentot  tbegpeclal term, defendant EVancee 
A.  Geaoer  appeals.  Affirmed. 

TborDtnn,  EaMe  ft  Klendls,  (David 
Thornton,  or  eounael,)  for  appellant. 
Georse  O.  Irfiy.  (Sdward  Winslow  Falge, 
of  cooDseK)  for  respondenta. 

0'BRI£N,  J.  The  delendant  Frances  A. 
OeBner  Is  the  only  part^  who  appeals  (roui 
the  JudKment  la  thin  case.  She  seeks  a  re- 
view here  of  the  action  of  the  court  below 
in  the  distribution  of  the .  proceeds  of  cen- 
talo  real  estate  In  the  city  of  New  York, 
In  which  she  ^ad  an  Interest.  The  appel- 
iHnt  was  a  party  to  the  salt  of  Chester  r. 
Jomel,  123  N.  %  237.  26  N.  E.  Rep.  397,  In 
which  case  the  principle  upon  which  such 
distribution  should  he  made  was  decided, 
and  the  judgment  In  this  case  Is  in  accord- 
ance with  the  decision  of  tbiscourt  in  that 
case.  The  Jndgment  In  this  case  has  been 
bdore  this  court  upon  the  appeal  of  the 
plaintiffs,  and  has  been  afflrined.  Tau- 
slede  V.  Jamel,  138  N.  T.  614,  30  N.  E.  Rep. 
1000.  This  case,  upon  the  merits,  is  kot- 
erned  by  the  decisions  above  referred  to* 
unless  the  stipulation  which  Is  now  to  be 
referred  to  controls.  It  appears  that  the 
appeals  from  the  Judgment  of  the  special 
term  to  the  general  term  la  this  and  the 
Chester  Case  were  progresslug  side  by  side, 
when,  In  January,  .1830,  a  motion  was 
made  to  dismiss  the  appeal  In  this  case. 
On  that  motion  the  court  made  an  order 
that  unless  the  appellant  Gesiier  stipulat- 
ed, within  10  days,  that  she  would  abide 
the  event  of  the  appeal  in  the  CbesterCase, 
to  which  she  was  a  party,  the  appeal  lu 
this  case  should  be,  and  was  thereby,  dis- 
missed. Theappellnnt  complied  with  that 
order,  and  gave  the  stipulation.  The  ap- 
peal io  the  Chester  Case  was  thereafter  de- 
cided by  the  general  term,  and  the  judg- 
ment ol  tbe  special  term  modified  In  such 
H  way  as  to  be  more  favorable  to  Mrs. 
Gesner.  The  plaintiffs  and  respondents 
then  voluntarily  entered  a  Jadgmeot  modi- 
fying the  judgmentin  this  case  in  tbesame 
way,  and  In  accordance  with  tbe  decision, 
bnt  upon  en  appeal  to  this  court  In  the 
Chester  Case  the  modification  ordered  by 
the  };eneral  term  was  reversed,  and  the 
original  Judfcment  affirmed.  Thereafter  a 
motion  was  made  to  the  general  term  by 
the  respondents  In  the  appeal  from  tbe 
Judgment  1o  this  case  for  a  reargnment  of 
tbe  appeal  In  that  court.  This  motion 
was  opposed,  bnt  granted,  and  upon  the 
hearing  the  Judgment  of  tbe  special  term 
was  affirmed,  and  In  this  way  Mrs.  Gesner 
lost  tbe  benefit  of  tbe  modification  by  tbe 
general  term  in  tbe  Chester  Case,  which 
she  claims  was  secnred  to  her  by  the  Btlp< 
olattoq,  notwithstanding  the  reversal  of 
tbat  modification  in  this  court.  The  vio- 
lation of  the  stipulation  Is  now  urged  by 
her  counsel  as  ground  of  reversal  of  tbe 
Jndgment  appealed  from.  There  are,  we 
think,  two  answers  to  this  contention : 

1.  Tbe  order  of  tbe  general  term  which 
allowed  the  respondoitB  to  bring  tbe  case 
to  argument, notwithstanding  tliestlpnla- 
tlon,  baa  not  been  appealed  from.  It  was 
iix  making  that  order  th«t  tbe  alleged  er- 
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Yor  waaeomriiitted.  if  atair.  It  does  not 
enter  into  tbe  Judgment,  and  cannot  be  re- 
viewed on  appeal  from  It.  Tbat  ordeT,  in 
effect,  relieved  the  respondents  from  tbe 
stipulation,  and  vacated  It,  and  cleared 
tbe  way  for  tbe  application  to  the  case  of 
tbe  decision  of  this  court  ,  in  the  Chester 
Case.  It  put  ttaecose  -before  Hie  court  for 
a  bearing  in  the  same  way  as  U'the  stipu- 
lation had  not  been  made;  and  If  that  or- 
der violated  any  legal  right,  or,  without 
power,  revived  an  appeal  which,  as  mat- 
ter of  law.  had  been  terminated  by  the  act 
of  tbe  parties  themselves,  it  was  reviewa- 
ble. 

2.  Tbe  appeal  from  tbe  Jndicnient  uf  the 
trial  eoart  gave  tbe  general  term  Jnrisdic- 
on  wblcb  was  not  lost  by  the  stipulation, 
bat  simply  pi^vlded  that  tbe  appeal 
then  pending  aboald  be  decided  in  tbe 
same  wey  as  tbe  appeal  in  the  Chester 
Case.  But  tbe  court  did  not  lose  control 
uf  the  case.  Assuming  tbat  this  etipnla- 
tton  was  to  abide  the  decision  of  the  gen- 
eral term  In  the  Chester  Case,  and  tbat  It 
was  not  Intended  to  apply  to  tbe  ultimate 
decision  uf  the  appeal  In  this  court,  it  was 
within  tbe  power  of  the  general  term,a(tw 
this  conrt  had  paswd  upon  tbe  qnestlons 
In  tbe  Ctiester  Case,  to  relieve  the  parties; 
or  any  of  them,  from  the  stipulation,  and 
order  the  case  to  be  argued,  and  then  ap- 
ply the  principle  of  distribution  decided  by 
tbla  court  to  be  the  correct  one.  At  beat 
it  was  but  a  stipulation  In  an  action  tbat 
the  parties  would  abide  tbe  result  of  a 
future  decision  in  another  case,  which, 
when  made,  was  thought  to  be  in  some 
respects  erroneous.  Tbe  court  bad  the 
power  then.  In  the  exenrlee  of  a  sound  dis- 
cretion, to  modify  or  vacate  tbe  stioula- 
tlon,  and  upon  a  hearing  of  the  appeal  to 
apply  the  law  as  finally  determined  In  the 
other  case.  Tbat.ln  effect,  was  what  was 
done  In  tbe  ease  at  bar,  and,  as  U  tonched 
no  legal  rights  which  the  party  had.  the 
Jndgment  should  be  affirmed.  All  concur. 


(138  N.  Y.  398) 
PBOPIiB  T.  TAYLOR. 
(Court  of  Anneals  of  New  York,  Jane  8, 1883.> 
Appbal  n  Capital  Case— Bbtikw— Btidbsce— 

HOMIOIDE— IS8A?ilTT. 

1.  In  ezerdslng  the  JaiiBdiction  conferred 
on  the  court  of  appeals  in  criminal  cases  by 
Code  Crim.  Proo.  8  528,  it  will  be  governed  by 
the  practice  rearalating  the  review  of  queations 
of  fact  on  appeal  to  the  supreme  court;  and 
in  such  cases,  If  there  is  a  fair  conflict  in  the 
evidence,  or  it  is  such  that  different  ioferences 
can  Ik  properly  drawn  from  it,  the  determina- 
tion of  tbe  jury  will  not  be  interfered  with, 
unless  it  is  clearly  against  tbe  weight  of  the 
evidence,  or  appears  to  have  been  influenced 
by  passion,  prejudice,  mistake,  or  corruption. 

2.  Defendant,  a  convict,  whose  conduct  had 
been  exemplary  for  Bereral  years,  vitiliout  prov- 
ocation, assamted  his  keeper  witib  a  harabet 
He  was  thereafter  closely  watched  for  several 
months  by  the  prison  physician,  who  concluded 
that  he  was  suffering  from  melancholia,  with 
honricidal  tendencies.  He  waa  Qiereafter  trans- 
ferred to  the  asylum  for  Insane  criminals,  de- 
tained there  for  a  year,  and  then  transferred 
back  to  prison  as  not  insane.  He  established 
friendly  relations  with  a  fellow  convict,  bnt 
abont  months  later  he  i&owed  great  hostility 
to  mxib.' feOoir  eonvlct,  imder  tlie  delution  that 
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tbe  lattw  had  divolged  t  plan  of  escape  claimed 
to  hare  been  eatertained  bj  him.  Darin;  ser- 
eral  tnonths  tbereafter,  defendant  frequentlf 
threatened  to  kill  this  fellow  coavict,  but  after- 
wards effected  a  reconciliation  with  him,  and, 
on  the  next  day,  when  they  were  alone  together, 
defendant  killed  bim.  Defendant  displayed,  no 
emotion,  and  save  as  his  motive  for  the  homi- 
eide  a  desire  'to  be  dectroented."  because  Us 
prison  life  had  become  unendurable.  Hia  mor- 
bid condition  of  mind  was  aggravated  by  the 
effect  of  a  pernicious  habit  which  he  believed  had 
wrecked  him  both  physically  and  morally.  He 
refused  the  aid  of  counsel,  and  repeatedly  stat- 
ed that  he  did  not  want  the  trial  pos^oned. 
Two  ptiysicianB, .  after  repraited  examioationB, 
pronounced  him  insane,  while  five  experts  for 
the  state,  also  from  personal  examination,  pro- 
nounced him  sane,  add,  that  a  verdict  that 
defendant  was  sane  was  not  so  clearly  against 
the  evidence  as  to  warrant  tile  court  of  appeals 
In  BetttuK  it  adde. 

5.  The  insane  ddusion  of  defendant  that 
deceased  had  divulged  his  plan  of  escape  to  the 
prison  authorities  is  do  defense  to  the  homicide, 
since  an  insane  delusion  with  reference  to  the 
conduct  or  attitude  of  another  cannot  excuse 
the  criminal  act  of  taking  his  life,  unless  It  is 
of  such  character  that,  if  true,  it  would  have 
rendered  the  homicide  excusable  or  justifiable. 

4.  While     the     suiddal     motive  which 

Erompted  defendant  to  commit  the  murder  may 
e  considered  with  other  circumstances  In  de- 
terminiofc  the  issue  of  sanity,  it  is  not  entitled 
to  controlling  wdolit..  rince  a  desire  for  seU- 
deetroctlon,  and  tne  adoption  of  means  to  se- 
cure It,  do  not  of  themselves  indicate  a  mental 
impairment  which  has  advanced  to  the  stage  of 
irresponsibility. 

B.  Under  Pen.  Code,  i  17,  which  provides 
that  responsilrility  is  to  be  presumed,  and  the 
bnrden  of  disproving  it  is  on  the  accused,  and 
section  21,  which  provides  that ,  he  cannot  lie 
excused  from  criminal  liability,  as  an  insane 
person,  except  .on  proof  that  at  the  time  of 
committing  the  alleged  criminal  act  he  was  la- 
boring under  such  defect  of  reason  as  either 
not  to  know  tiie  nature  and  qnality  of  the  act 
he  was  doing,  or  that  the  act  was  wrong,  par- 
tial or  incipient  insanity  Is  not  sufficient.  If 
there  is  still  ability  to  form  a  correct  perception 
of  the  legal  quality  of  the  act,  and  to  know  that 
it  Is  wrong;  and  if,  when  a  qiecific  act  is  con- 
templated, the  accused  has  the  power  to  know 
whether  it  is  wrong  to  do  It,  the  law  presumes 
that  he  has  also  the  power  to  choose  between 
the  right  and  the  wrong  coarse  of  action,  and 
will  not  permit  either,  courts  or  juries  to  specu- 
late as  to  its  possible  nonexistence^ 

6.  In  passing  on  the  correctness  of  the  ver- 
dict of  the  jni;^  the  court  of  ajmeals  will  take 
into  consideration  the  report  of  an  expert  ap- 
pointed after  the  trial,  as  commissioner,  uii<!er 
Code  Crim.  Proc.  §  658,  to  determine  the  pres- 
ent sanity  of  defendant,  where  it  appears  that 
defendant's  condition  at  such  inquisition  is  the 
same  as  at  the  homicide. 

7.  A  witness  who  has  testified  as  to  acts 
and  conversations  of  defendant  may  state  his 
opinion  as  to  whether  they  are  rational  or  Ir- 
rational. 

Appeal  from  court  of  oyer  and  teriDlner, 
CayoKa  countv. 

Wlllium  G.  Taylor  nas  coavleteu  of 
murder  In  the  first  degree,  and  appeals. 
Affirmed. 

Frank  0.  CashlnK,  for  appellant.  Adel- 
bert  P.  Rich.  Dist.  Atty.,  for  the  People. 

MATNARD,  J.  Jodgment  of  death  baa 
been  pronoanced  upon  tbe  delendant, 
William  G.  Taylor,  a  cunvlct  in  the  state 

SrlBon  at  Anbnrn,  for  killing  Solomon 
ohnaon,  a  fallow  convict*  on  September 


20, 1993.  The  MonfooB  act  wag  execated 
with  great  deliberation,  and  had  evident- 
ly been  \ong  premeditated.  The  method 
of  its  accompIlBhmeut  waa  planned  wltb 
great  cannloK  and  forethongbt,  and  every 
element  apparently  existed  whlcti  the  law 
requires  to  be  present  lu  order  to  estab- 
lish tbls  most  atrocious  cilme.  Counsel 
assigned  by  the  court  to  defend  tbe  pris- 
oner have  dlacbarged  that  most  delicate 
and  responsible  duty  with  great  diligence 
and  fidelity,  and  have  nrged  a  reversal  of 
this  Judgment  upon  (he  sole  gronnd  of  the 
legal  IrreHponslblJity  of  the  defendant  for 
tbe  offense  of  which  he  has  been  C'lnvict- 
ed.  It  la  manifest  that  this  detense  baa 
some  basis  upon  which  to  rest,  and  that 
It  has  not  been  invented  to  meet  the  nxl- 
genelea  of  the  trial.  la  determining 
whether  the  verdict  was  against  the 
weight  of  evidence,  or  whether  Justice 
demands  that  a  new  trial  shall  be  had.  It 
becomes  fncnrobent  upon  us  to  make  a 
careful  and  critical  examination  of  the 
evidence,  tn  view  of  the  prevloas  history 
and  conduct  of  tbe  defendant. 

Tbe  defendant  has  been  living  tbe  IHe  of 
a  felon  since  IRSR,  when  he  was  sentenced 
to  Dannemora  prison  upon  a  conviction 
for  bui^lary  for  a  term  of  three  years, 
which  expired  In  the  summer  of  18SS. 
havlug  received  the  nsnal  commutation 
for  good  behavior.  Very  soon  after  hla 
discharge,  and  In  tbe  same  year,  be  was 
returned  to  the  prison  to  serve  out  two 
sentences  for  bnrglary,  aggregating  about 
11  yeant.  From  the  time  of  his  readmls- 
BioD  his  conduct  wiae  exemplary,  wltb  a 
single  exception.  He  was  obedient  and 
tractable,  and  readily  submitted  to  all 
of  tbereqalrementauf  the  prison  discipline, 
nntll  April  28, 1H90.  when,  without  provo- 
cation or  warning,  he  assaulted  his 
keeper  with  a  batcbet,  and  felled  him  to 
the  floor.  He  was  Immediately  seized, 
and  placed  In  close  conflnemeot.  Bis  de- 
meanor was  soeb  as  to  lead  the  prison 
physician  to  suspect  tbat  he  might  be  In- 
sane. He  was  therefore  closely  watched, 
and  examined  daily,  and  this  physician 
reached  tbe  conclusion  tbat  be  was  Buffer- 
ing from  that  form  ul  Insanity  known  as 
"melancholia."  Hie  physical  symptomF 
Indicated  tbe  correctnesB  of  the  diagnosis. 
He  had  the  stolid  appearauce,  tbe  slow 
muscular  movements,  the  flabby,  tremu- 
lous, and  coatad  tonKue,  and  (he  hIow 
and  weak  poise,  nsnally  observable  in 
Bucb  cases.  When  questioned  as  to  bla 
purpose  In  assaulting  the  keeper  he 
always  told  tbe  same  story,— that  be  had 
eoufeuled  the  hatchet  in  bis  cell  on  Satur- 
day to  enable  bim  to  dig  his  way  out, 
and  escape,  and  falling  In  that,  and 
knowing  that  bis  attempt  woold  be 
detected,  and  believing  that  he  would  not 
on  til  ve  his  sentence,  he  k  nocked  the 
keeper  down,  not  Intending  to  kill  him, 
but  to  secure  his  revolver  and  kill  himself. 
He  avoided  tbe  asHudatlon  of  others,  and 
wished  to  be  allowed  to  remain  In  bis  cell, 
saying  tbat  he  thought  he  would  either 
kill  him  self,  or  sotae  one  else.  If  he  was 
allowed  the  liberty  a  prisoner  was 
usually  given.  On  September  29, 189U.  be 
was  transferred',  as  an  tndane  eon?let, 
to  the  asylum  fur  Inaane  crimlualii  at 
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ATiburn.and  In  thfr  eertifl^iate  of  transfer 
the  priBon  phjrslclair  stated,  amonu  other 
tblnKs:  "I  beliete  him  to.be  sufierlBfc 
from  temporary  melaDCbolla,  and  not  a 
safe  man  to  keep  In  state  prison,  as  he  Is 
both  suicidal  and  homicidal.  I  would 
therefore  augi^wt  caution. and  watchful- 
ness In  tiaudllog  him.  as  I  think  he  Is 
bent  on  escape  at  any  cost."  The  de- 
fendant was  detained  In  the  asylum  until 
September  30, 1801.  when  the  entry  "Not 
insane"  was  made  In  the  "Case  Book,'* 
opposite  his  name,  and  he  was  trans- 
ferred to  the  prison,  and  put  to  work  in 
the  brooin  shop.  The  medical  superin- 
tendent uf  the  asylnio  states  that  during 
this  period  he  was  sane,  and  this  entry 
was  made  by  bla  direction.  The  assist- 
ant  snperlntendent.  In  whose  charge  the 
defendant  was,  and  who  bad,  perhaps, 
better  opportunities  to  know  bis  mental 
conditluii,  objected  to  this  entry  as  not 
correctly  descrtbluK  his  status,  and  testi- 
fies that  durinx  all  the  time  there  was  a 
doabt;  in  h la  mind  as  to  his  sanity ;  that, 
while  he  expressed  no  well-deBoed  delu- 
sions, his  facial  aspect  and  atrtlona  were 
those  of  a  man  not  mentally  sound; -and- 
that  he  favored  making  an  mttry  that  be 
was  recovering,  which  would  Indicate 
that  he  bad  been  Insane,  and  ml^bt  Have 
a  recurrence  uf  the  attack,  while  the 
statement  "Not  Insane"  would  be  eon- 
etrued  to  mean  that  be  had  always  been 
sane,  but,  yielding  to  the  directions  ol  Mm 
superior,  be  made  tbu  entry  as  stated. 
The  defendant  and  deceased  worked  in 
the  same  shop,  and  at  benches  a  few  feet 
apart.  The  latter  was  a  quiet,  in- 
offensive  man,  and,  between  the  two, 
friendly  and  somew'ba-t  intimate  rdatiims 
seem  to  have  existed  for  some  months. 
From  the  time  of  his  admission,  in  Sep- 
tember. 1881.  untn  the  homMde.  the  de- 
fendant's prison  record  was  good.  He 
was  qnlet,  seir-contalned,  diligent,  Indos- 
trions,  and  skillful  hi  his  work,  and  was 
never  reproved  tor  any  misbehavior.  .It 
appears  from  the  testimony  ol  several  of 
the  convicts  who  worked  In  the  same 
shop  that  In  the  month  of  April  he  ex- 
biblted,  wllhont  any  apparent  cause,  a 
feeling  of  great  hostility  to  the  deceased. 
The  professed  occasion  for  It  was,  as  he 
claimed,  that  he  bad  been  thwarted  in  a 
scheme  which  be  had.  formed,  of  making 
his  escape  by  means  of  a  gateway  which 
was  io  process  of  construction  between 
the  asylum  and  the  prison  grooads,  and 
that  the  deceased  bad  informed  the  prison 
authorities  of  bis  design,  and  thus  cansed 
Its  failure.  It  would  seem  that  his  plan 
of  escape  was  not  a  rational  one,  if  be 
ever  really  entertained'  it.  It  does  nut  up- 
pear  that  be  ever  conHded  It  to  the  de- 
ceased, or  that  tbe  latter  had  Informed  any 
one  In  regard  toit,  or  that  any  person  had 
told  the  defendant  that  the  deceased 
bad  given  any  such  information ;  and  we 
think  that  the  weight  of  the  nvldenoe 
favors  the  conoluBlon  that  his  feelings  In 
this  respect  towards  tbe  deceased  were 
the  offspring  of  an  Insane  delaslon^  From 
tbe  defendant's  manner  the  deceaised  be- 
came apprehMialve  ul  bodily  barm,  and 
be  was,  at  his  own  request,  transferred  to 
a  distant  part  ol  ttie  sitop»-  ^vhere  be 


wonld  .'not  be  within  reach  c7  thb  defend- 
ant. During  the  summer  the  defmilant 
freqaently  threatened  to  kill  the  deceased, 
tmanse  the  latter  bad,  as  he  tralleved.  In* 
formed  upon  him;  and  there  was  no  In- 
tercourse .between  them  until  the  day  bo- 
fure  the  bomlcldu,  when  tbe  '  defendant,, 
upon  bis  owa  motion,  effected  a  reeon- 
cllatiun,  and  established  friendly  relations 
with  tbe  deceased,  and  seems  to  have  re* 
gained  his  confidence.  Tbe  next  niter- 
noon,  when  tbe  work  of  the  day  was 
over,  and  all  the  other  convicts  bad  leTt- 
thesbop,  the  defendant  lured  blm  into  a 
shed  under  the  shop  upon  tbe  pretense, 
that  be  bad  some  contraband  articles  to 
show  him,  and  there  killed  bim  with  a 
knife,  which  be  bad  concealed  upon  his 
person,  almost  completely  serering  the 
head  from  tbe  body.  Without  displaying 
any  trace  of  emotion  or  excitement,  and 
with  Ms  arms  folded,  be  walked  to  thn 
office  of  tlie  principal  keeper,  and,  exhibit- 
ing tbe  knife  dripping  with  blood,  told 
him  that  If  be  woald  go  down  under  the. 
shop  he  would  find  a  carcass  there. 
When  questioned  as  to  tbe  motive  which 
prompted  tbe  deed,  heaald  that  he  had  toi 
do  one  of  three  thlng8,~-elthSF  starve  to 
death,  or  kill  the  deceased,  or  kill  himself, 
—and  that  be  did  it  in  urder  "tu  t)«- 
electrocuted,"  and  that  he  did  not -want 
his  execution  to  be  delayed.  The  luas  of 
commntatlon  fur  goed  behavior,  -  wblcb~ 
he  had  inenrred  by  bis  conduct  at  Danna- 
mora,  seemed  to  weigh  beavUy  upon  bis 
mind,  and  be  apparently  despaired  of  bis 
physical  ability  to  snrvlve  the  full  period 
of  bis  sentence,  and  his  prison  life  had  be- 
come so  unendnrable  that  he  desired  to 
put  an  end  to  his  own  existence,  whkib, 
be  conceived,  he  conld  not  do  except  in 
one  of  the  three  .ways  Indicated.  His 
morbid  condition  of  mind  was  aggra- 
vated  by  theotfeets'  of  a  petnfdoas  habit, 
which  be  believed  bad  wrecked  bim  both 
physically  and.  morally,  and  by  his  belief 
that  there  were  many  other  prisoners  In 
the  same  condition;  that  they  would  be 
greatly  benefited  by  a  change  of  prison 
management,  and  that  it  was  necessary 
to  kill  some  one  to  attract  attention  to 
the  matter,  and  bring  aboot  a  peform; 
that  bis  first  Intention  wan  to  kill  the 
warden,  but,  not  having  an  opportunity, 
be  decided  to  kill  a  fellow  convict,  and 
selected  the  deceased  because  be  bad  been 
placed  as  a  spy  over  htm,  and  bad' In- 
formed tbe  authorities  of  bis  plan  of  es- 
cape. 

The  trial  was  bad  on  January  30, 18fl8, 
less  than  four  months  after  tbe  twmiclde, 
and  It  is  shown  that  there  was  no  change 
in  the  mental  condition  of  tbe  defendant 
during  that  time.  He  refused  to  aid  his 
counsel  in  the  preparation  of  bis  defense, 
or  give  him  any  specific  Information  in  re- 
gard to  his  previous  life  or  his  family,  and 
repeatedly  stated,  in  substance,  to  the 
physician  who  examined  Mm,  that  be  did 
not  want  any  nonsense  about  tbe  thing, 
and  did  not  want  his  trial  postponed,  but 
wanted  It  quickly  over,  and  ""to  be  elec- 
trocuted." Ue  was  thrlceexamlned  by  the 
dsalstant  phytlclan  bf  tbe  asylum  between 
the  time  of  tbe  homicide  and  the  trial, 
who  unhei^at4Bgly  pronovacod  him  In- 
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Bflne,  and  added  that  Id  b\m  opialon  be 
was  adaDKerousluDatic.audHDftered  from 
melaocboUa,  with  humiddal  deluBloDB. 
Me  was  also  examtaed  three  times  by  an- 
other pbyaieiao,  who  bad  slven  some  ape- 
clal  study  to  the  aiAJect  ot  Inoanlty,  who 
reacbftd  the  aanie  eoneluBloD.  Both  of 
these  pbjaielaDe  aay  that  upon  each  ex- 
amination be  exhibited  a  marked  tremor 
or  Independent  twitching  ot  the  email 
fibers  of  the  tongue,  wbleh  ia  characteris- 
tic of  lunatics.  He  also  bad  the  well-ree- 
ogntzed  facial  expression  Indicating  mel> 
anctaolia,  and  other.  pbyslRal  symptoms  ot 
that  form  of  mental  disturbance,  such  as 
cold  and  clammy  bands,  and  the  involnn* 
tary  movement  of  the  muscles  about  tbe 
mouth.  The  prison  physician  at  Danne- 
mura  afilrmed  upon  oath  tbe  truth  of  the 
statement  contained  in  tbo  transfercertlfi- 
cate,— that  be  believed  him  then  to  be  iu- 
sabe,  witb  ealcidal  and  homicidal  tenden- 
clos.  On  the  part  ot  tbe  proseeatloD  five 
medical  experts  were  ezamlued,  and  all 
uf  them  were  of  the  opinion,  clearly  and 
unequi vocally,  that  tbe  defendant  was 
eane.  This  opinion  was  not  based  upon 
hypothetlcnl  questions,  or  an  assumed 
state  of  tacts,  but  was  derived  from  repeat- 
ed personal  examinations.  All  the  wit- 
nesses bad  given  special  study  and  atten- 
tion to-  tbe  subject  of  Insanity.  One  of 
them  was  tbe  medical  superintendent  ot 
the  asylum.  In  whose  charge  tbe  defend- 
ant bad  been  tor  tbe  period  ot  a  year,  who 
bad  spent  a  large  portion  of  his  profes- 
sional life  io  the  care  and  treatment  ot  in- 
sane persons,  and  is  nnw  tbe  anperintend- 
ent  of  tbe  state  hospital  lor  Insane  con- 
victs at  Matteawnn.  Another  was  tbe 
prison  physician,  who  saw  tbe  defendant 
at  tbe  time  of  the  homicide,  and  who,  with 
an  associate,  made  a  careful  examination 
of  falm  the  following  day;  and  another 
witness  badattended  the  defendant  protes- 
atonally  shortly  before  tbe  crime  was  com- 
mitted. They  all,  tberefoie,  bad  adequate 
means  tor  the  formation  of  a  correct  Jodg- 
mentas  tohlBmoutalcondltion.  Nooneof 
them  discovered  any  of  the  physical  symp- 
toms of  insanity  described  by  the  defend- 
ant's witnesses.  In  this  state  of  the  evi- 
dence, tbe  issue  of  sanity  was  a  proper 
subject  for  final  determination  by  the  Jury, 
and  we  do  not  think  that  this  conrd,  even 
If  it  possessed  the  power,  should  disturb 
their  verdict.  Bnt  tbe  rule  is  now  firmly 
established,  by  repeated  decisions  of  this 
court,  that.  In  exercising  the  Jurisdiction 
conferred  by  sectlou  528  of  the  Criminal 
Code  In  capital  cases,  wesball  begovemed 
by  tbe  practice  regulating  tbe  review  of 
questions  of  fact  upon  appeal  to  tbe  an- 
preme  conrt,  and  that  in  such  cases.  If 
there  is  a  fair  conflict  in  tbe  evidence,  or 
it  IsHuchtbat  dlRerent  Inferences  can  be 
properly  drawn  from  It.  the  determina- 
tion of  tbejury  will  not  be  interfered  with, 
iinlM»  It  Is  clearly  against  the  weight  of 
evidence,  or  appears  to  have  been  Influ- 
enced by  passion,  prejudice,  mistake,  or 
corruption.  People  v.  Loppy,  128  N.  Y. 
639.28  \.  E.  Bep.  600;  People  V.  Tresis, 
125  N.  T.  740.  26  N.  E.  Bep.  S38;  People  v. 
Fish,  125  N.  Y.  im,  26  N.  B.  Rep.  810;  Peo- 

Bto  T.  Stone.  117  N.  T.  m,  28  N.  E.  Rep.  18. 
\  in  the  Jadipiwnt  of  tbls  court,  tber« 


was  a  rational  doubt  ol'tbe  guilt  of  tbe 
defendant,  it  would  not  be  a  aufficlent 
ground  for  reversal.  Under  our  system  of 
criminal  Juilsprudence  It  becomes  theex- 
clasive  province  of  the  jury  to  determine 
whether  tbe  evidence  pointing  to  tbo  gallt 
ot  the  accused  la  ao  lackins!  In  eonvlnclns 
force  as  to  leave  an  intelllisent  and  dis- 
criminating mind  in  doubt  as  to  tbe  trntb 
of  tbe  charge  contained  in  tbe  indictment. 
When  the  jury,  by  their  verdict,  have  de- 
clared that  no  such  condition  of  mental 
oncertainty  has  arisen  from  a  contempla- 
tion of  tbe  evidence,  tbe  prisoner  bas  had 
tbe  full  benefit  of  the  rule  of  law  wblcb 
protects  him  from  punishment  unless  him 
crime  Is  established  beyond  a  reasonable 
doubt;  and  tbe  question  is  not  open  for 
review  in  this  court  unless  tbe  case  is  so 
weak  that  tbe  verdict  should  be  set  aside 
because  against  tbe  weight  ot  evidence, 
or  for  other  sufiiclent  oanse.  Tbeebanv* 
of  tbe  Mai  Judge  upon  this  point  wan  fnll 
and  explicit,  and  eminently  fair  to  the 
defendant.  The  Jury  were  told  that  upon 
the  issue  ot  the  defendant's  suuity,  as  ap- 
on  every  other  controverted  question  In 
the  case,  tbe  defendant  Is  entitled  to  tbe 
benefit  of  every  doubt  which  is  reasonable, 
which  can  be  reasonably  entertained  by 
a  reasonable  man ;  and  this  propoaltioii 
was  reiterated  and  emphasised,  so  that  It 
must  bave  been  prominently  and  perrar 
slvely  in  the  minds  ot  the  jury  when  tboj 
retired  for  their  final  deliberation. 

Counsel  reltos  wlthgreatconfldenceapon 
the  proof  of  an  insane  delusion  as  to  the 
part  whtet  tbe  deceased  bad  taken  In  pra- 
ventlng  the  execution  of  tbe  defendant** 

8lan  ot  cscupe,  bnt  this  delusion,  it  entab- 
shed,  would  not,  of  itself,  be  a  sufficient 
answer  to  tbe  present  Indictment.  It 
mny  be  that  It  tbe  question  of  its  exist- 
ence  were  s^arately  submitted  to  a  jury, 
tbey  might  find,  as  we  might  be  com- 
pelled to  find.  If  submitted  to  us,  tbat  tbe 
weight  of  evidence  seemed  to  indicate  its 
existence.  That  fact.  If  conclusively  estab- 
lished, wonld  fall  far  short  of  a  defense. 
An  Insane  delusion  with  reference  to  tbe 
conduct  and  attitude  of  another  cannot 
excuse  the  criminal  act  of  taking  bis  lite, 
unless  it  is  ot  such  a  character  tbat  if  it 
bad  been  true  It  wonld  have  rendered  the 
bomlcide  excusable,  or  Justifiable.  If  tbe 
defendant  had  actually  planned  a  mod* 
of  escape  from  prison,  and  bad  confided 
bis  scheme  to  the  deceased,  and  the  latter 
had  betrayed  his  confidence,  and  Informed 
the  aatborltles  ot  bis  purpose,  and  by 
means  of  sucb  Information  It  bad  bean 
frustrated,  it  would  bave  afforded  tbe 
defendant  no  Jnatifleatlon  for  bis  act,  bat 
wonld  have  augmented  Its  enurmlty,  be- 
cause inspired  by  the  unholy  motive  ot 
revenge.  How.  then,  can  the  false  belief, 
standing  by  Itself,  that  these  things  had 
happened,  affect  tbe  crimlQal  nature  of 
the  defendant's  wrong?  The  existence  of 
such  a  delusion,  or  of  uny  delusion,  mlglit 
be  considered,  and  doubtless  was  consld* 
ered,  by  tbe  jury,  in  this  case,  in  determin- 
ing whether  tbe  defendant  was  so  far 
mentally  sound  as  to  be  conscloos  that 
be  was  doing  a  prohibited  act.  The  pro- 
vision of  tbe  Bevised  Statutes  (part  4,  c. 
1,  tit.  7,  S  2)  yth^h  daelared  tbat  "no  acs 
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done  by  a  peraoo  In  a  state-  of  iDBanlty 
<:aD  be  punlebed  as  an  Dtfeaae"  waa  atoro- 
xated  by  tbe  Penal  Code,  wblcb  provided 
(flection  17)  that  reapnaalblHty  la  to  be 
prtMumed.  and  tbe  burden  o(  dUprorlng 
it  ia  upon  the  aceneed,  and  (section  31) 
tbat  be  cannot  be  excaaed  from  crtmloal 
liability,  aii  an  luaane  perann,  except  apon 
proof  tbat  at  tbe  time  ol  committing  tbe. 
alleged  criminal  act  be  was  laboring  no- 
der  encb  a  detect  of  reaaon  a«  etther  not 
to  know  tbe  aatore  and  qaaitty  of  tbe  act 
be  waa  doing,  or  that  the  act  was  wronK. 
Partial  insanity  or  Incipient  Insanity  la 
not  BafflclenC.  If  there  la  still  the  ability  to 
form  a  correct  perception  of  the  legal 
qnallty  of  tbe  act,  and  to  know  that  It  Is 
wrung.   If,  when  a  specific  actlscontem- 
plated,  be  baa  tbe  power  to  know  wfaetber 
it  ia  wrong  to  do  It,  and  rtgbt  to  r^ralo 
from  doing  it,  the  law  preeomea  that  be 
has  also  the  power  to  cbiMiae  between  tbe 
right  and  the  wrong  course  of  action,  and 
wilt  not  permit  either  courts  or  Juries  to 
specolate  as  to  its  possible  nonexisteoee. 
Eminent  alienists  criticise  tbe  rnle  of  tbe 
Penal  <^-ode  because  It  excludes  considera- 
tion oi  the  qneatlon  wbetber  tbe  aceoaed 
possessed  snfflcfent  power  of  aelf'restralnt 
to  forbear  tbecommlaslnn  of  an  set  wbieb 
be  eleariy  perceived  to  be  criminal.  Tbey 
contend  tbat  it  la  unreasonable  and  un- 
Jnst  tu  punish  a  bnman  being  for  tbat 
which  he  dnea  not  have  the  power  to  re- 
frain from  doing ;  but,  If  such  a  result  may 
follow,  whicb  we  by  no  means  admit.  It 
Is  aa  argument  to  be  addreaaed  to  tbe 
body  which  makea  tbe  law.  and  not  to 
tbe  tribunal  whose  sole  duty  It  Is  to  oon- 
Btme,  apply,  and  enforce  It.  The  learned 
physicians  who  testified   that  In  thrir 
Jodsnnent  the  defendant  was  Innane  and 
irresponsible  candidly  admitted  tbat  tbey 
did  not  approve  of  the  atatutorj  measore 
of  nsponatbllll^,  and  tbat  tbdr  opinion 
was  not  circumscribed  by  it,  and  that  tbe 
d^endant.  when  be  killed  tbe  deceased, 
undoubtedly  knew  that  tbe  act  was  a 
vlolatlOB  of  the  law  of  tbe  state.  It  must 
be  admitted  tbat  be  so  understood  It,  for 
It  is  evident  tbat  It  was  planned  and  ex- 
ecuted in  order  tbat  be  might  expose  blm- 
aeif  to  tbe  extreme  penalty  mhUai  follows 
Its  coromlsaion.  He  baa  uniformly  and 
consistently  adbei«d  to  the  declaration 
tbat  bis  principal  object  was  to  terminate 
his  own  existence  by  meriting  the  punish- 
ment of  death.  Tbe  proof  Is  tfaas  very 
strong  and  coocluslve  tbat  be  correctly 
recognised  tbe  legal  quality  of  bis  act,  and 
truly  appreciated  ita  criminal  character. 
Here,  again.  It  Is  urged  that  It  bis  real 
motive  was  to  eventually  compass  his 
own  death  It  should  be  accepted  as  evi- 
dence of  a  disordered  mind.   While  this 
may  be  considered  In  connection  wltb 
utbor  drcamstanees  in  determining  the 
issue  of  sanity.  It  is  not  entitled  to  con- 
trolling weight.  A  desire  for  self-destruc- 
tion, and  tbe  adoption  ol  meAns  to  secure 
it.  do  not  of  themselves  indicate  a  mental 
Impairment  which  has  advanced  to  the 
stage  of  IrrespouBlbillty;  otherwise,  tbe 
law  wonld  not  make  tbe  attempt  to  kill 
une's  self  a  crime. 

The  verdict  of  tbe  Juty  In  this  case  Is  for- 
tifleil  by  the  report  of  a  special  eommlsslon 


appointed  purAi^ant  to  the  provlelons  of 
section  66Sef  tbe  Criminal  (;ode.  Before 
Mntenee  was  pronounced  the  defendant's 
counsel  moved  for  tbe  appointment  of  this 
comraltMilon  tu  determine  hts  present  san- 
ity, and  the  trinl  rourt  appointed  a  physi- 
cian of  high  standing  and  eminent  In  bis 
profession  as  a  specialist  in  the  treatment 
of  the  Insane,  to  make  tbe  examination. 
The  commlaeloner  was  attended  by  the 
district  attorne,T  and  the  counsel  for  the 
defendant.  All  the  evidence  taken  at  the 
trial,  and  appearing  In  this  record,  was 
read  to  him.  Tbe  hearing  occupied  three 
daye,  and  It  Is  evident  that  it  was  of  the 
most  seart:h1ng  and  Impartial  character; 
and  tbelearnedcf^mmlasioner  reported  that 
after  having  heard  tbe  evidence,  and  per- 
sonally examined  tbe  defendant  on  several 
different oreaslons,  and  obtained  hlsfamlly 
history,  he  Is  of  the  opinion  tbat  tbe  de- 
fendant was  sane  at  the  time  of  tbe  exam- 
ination, and  is  now  sane.  As  it  la  qulto 
clear  from  the  evidence  before  us  tbat  the 
defendant's  mental  condition  at  the  time 
of  tbe  trial  was  not  In  any  material  re- 
a)>ect  different  from  what  It  was  at  tbe 
time  of  tbe  homldde,  thla  report  rvnderalt 
highly  improbable  that  any  error  of  Judg- 
ment was  committed  by  the  Jnry  In  de- 
termining the  principal  Issue  sobmltted  to 
them. 

We  tblnk  the  wltnesa  Mead  was  prop> 
erly  allowed  tu  characterize  as  rational  or 
Irrational  the  acts  and  conversations  of 
tbe  defendant  which  he  had  detailed.  The 
evidence  wa«  admlaalble,  within  the  rule 
repeatedly  recognised  In  tbia  court. 
Paine  v.  Aldricb,  IS3  N.  Y.  544.  30  N.  E. 
Rep.  725;  People  v.  Conroy,  97N.  62; 
Clapp  V.  Fullerton.  84  N.  X.  lUO.  Similar 
questions  were  pnt  to  other  witnesses, 
who  had  only  stated  In  general  terms  tlie 
acts  and  conversations  which  tbey  were 
permitted  to  characterise.  Under  a  strict 
application  of  the  role,  these  had  not  been 
described  with  snfflcleot  minuteness  of 
detail  to  psndor  an  opinion  aa  to  their  ra- 
tional or  irrational  character  competent; 
but  no  objection  was  made  to  the  evi- 
dence, and  it  Is  tu  beassumed  upon  appeal 
that  if  objection  bad  been  made  on  tbat 
ground  It  wonld  have  been  obviated,  find 
we  cannot  see  tbat  the  defendant  was 
materially  prejudiced  by  Ita  adralattlon. 

It  Is  instated  that  tbe  charge  to  tbe  Jury 
contained  an  erroneous  Instruction,  to 
the  effect  that  tbe  defendnnt  was  respon- 
sible for  hia  act  if  be  bad  aufllclent  mental 
vigor  and  capacity  to  distinguish  be- 
tween right  and  wrong,  in  the  abstract. 
We  do  not  think  the  cbarge  was  fairly 
susceptible  of  snch  a  construction.  The 
learned  trial  Judgeinstrncted  tbcjnry  wltb 
great  clearneHs  and  precision  upon  the 
statutory  rale  of  respoDBlbillty  for  crime, 
and  directed  their  minds  to  tbe  very  point 
upon  which  tbe  rule  rests,  and  repeatedly 
charged  them.  In  substance,  tbat  If  the 
defendant's  mind  waa  so  far  Impaired' or 
deranged  aa  to  render  him  incapable  ot 
Knowing  the  nature  and  quality  of  the 
act  he  waa  perpetrating,  or  that  the  act 
was  wrong,  be  shoald  be  acquitted,  and 
tbat  if  they  had  any  reasonable  doubt 
Bpon  the  subject  he  should  be  given  tbe 
benefit  of  it.   Wherever  reference  is  madA 
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tbroDfthotit  tbe  cbarge  to  the  power  oC 
dlscrirainatloD  between  riftbt  and  wronK 
it  ia  evident  tbat  the  particular  act 
cbarged  in  the  Indictmfint  is  inteoded,  and 
thejary  muat  have  so  understood  it.  Sin- 
gle expresBfons  cannot  be  dlalucated  from 
the  context,  and  construed  as  If  tbey  were 
tbe  Htatementot  separateaud  Independent 
propositions,  but  tlie  entire  ezposftioa  of 
tbe  law  upun  a  f^ven  point  by  tbe  judge 
must  be  taken;  and  when  tbe clinrge  Is 
BO  analysed  it  Is  apparent  that  no  error 
WAS  commitled,  bat  tbe  prisoner  was  ac- 
corded the  benefit  of  every  rale  which  has 
been  established  for  his  protection.  Tbe 
Judgment  of  conviction  must  therefore  be 
affirmed.  All  concur;  PECKHAU  and 
0*BBIEN,  J  J.,  in  result. 


(US  N.  Y.  644) 

RACE  T.  TJNION  FERRY  CO.  OF  NEW 

YORK  &  BROOKLm 
(Court  of  Appeals  Of  New  York.  June  6,  18B3.) 

LUUBT  TO  FaSSESOEBB  — FbBBIBS  —  NBQLiaBHOB— 

EviDENOB. 

Plaintiff,  in  stuping  on  a  ferrrboat  from 
the  bridge  thereoiL  fell  and  was  injured.  Slie 
testified  that  she  did  not  notice  how  much  low- 
er the  boat  was  thtm  the  bridge,  but  that  from 
the  severity  of  her  fall  she  jadged  it  was  IS 
OP  20  inches  lower.  The  bridge  rested  on  the 
water,  and  rose  and  fell  with  the  tide.  The 
eridence  showed  that  a  discrepancy  between 
the  height  of  the  bridge  and  boat  was  in- 
eritable,— sometimes  one  being  higher  and  some- 
times the  other,  the  difference  being  from  one 
to  eight  inches.  Hdd,  that  the  evidence  did  not 
show  that  defendant  was  guilty  of  culpable 
n^ligenee,  making  it  liable.  19  N.  Y.  Supp, 
676^  reversed. 

Appeal  from  city  court  of  Brooklyn, 
genera)  term. 

Action  by  Mary  Louise  Race  against  tbe 
Cnlon  Ferry  Company  of  New  York  and 
Brooklyn.  From  a  Judgment  nf  tbe  gen- 
eral term  (19  N.  Y.  Bnpp.  076)  atBrming  a 
lud^cment  of  the  trial  term  for  plaintiff, 
i^efendant  appeals.  Reversed. 

Joseph  a.  Auerbacb.for  appellant.  Dat- 
ley.  Bell  &  Crane,  (James  D.  BelU  of  eoun- 
ael,)  for  respondent. 

EARL,  J.  On  the  8th  day  of  December,, 
1890,  between  tbe  hours  of  4  and  6  o'clock 
P.  M.,  tbe  plaintiff,  denirlng  to  return  to 
her  home  In  New  York  from  Brooklyn, 
went  to  the  Fultnu  ferry,  and  iu  passing 
from  the  ferry  bridge  on  tu  the  ferryboat 
she  fell  down  and  was  injured,  and  abe 
brought  this  action  to  recover  damages 
for  her  Injuries.  Her  clattn  of  negligence 
against  the  defendant  is  that  tbe  boat 
was  18  or  20  inches  lower  than  the  bridge, 
and  that  that  was  the  occasion  of  her 
fall.  She  was  tbo  sole  witness  upon  tbe 
trial  ,  to  the  accident.  She  produced  no 
other  witness  wbo  saw  tbe  accident,  or 
beard  ol  It  at  the  time.  She  did  not  at 
tbe  time  make  any  complaint  to  any  one 
connected  with  the  ferry,  and  she  produced 
no  evidence  bnt  her  own  to  show  that  the 
boat  was  lower  than  tbe  bridge.  The 
substance  of  her  evidence  to  show  that  tbe 
boat  was  lower  la  as  follows:  "I  fell  on 
the  boat  from  off  tbe  bridge.  I  fell  ud  the 


boat  bccahae-tbe  boat  was  so  much  lower 
than  the  bridge.  That  la  a  fact.  I  didn't 
discover  that  this  boat  was  below  tbe 
bridge  at  all  until  after  I  bad  fallen.  I 
should  Judge  from  tbe  (all  that  tbe  deck  of 
tbe  boat  most  have  been  dKhteeaor  twen- 
ty inches  below  the  brldgcfor  tbe  fall  was 
a  terrible  (all,  J  can  tellyon.  I  know  what 
yon  mean  by  the  bridge  descending  to  the 
(errybuat.  Whether  that  bridge  was  on 
a  level orwas  inclioed  downwards  at  tbat 
time  1  cooldn't  see.  I  coaldn't  tell  wheth- 
er It  was  Inclined  down.  I  eonldn't  see 
whether  It  was.  U  I  eould,  why,  I 
wouldn't  have  (ell.  Question.  1  am  ask- 
ing you  about  tbe  bridge,  not  about  tbe 
boatatall.  Yougotupon  top  of  tbe  bridge, 
and  when  you  did  you  were  some  distance 
from  tbe  boat.  Before  yon  commenced 
to  go  to  the  boat  at  all.  after  yon  gut  on 
tbe  bridge,  was  the  bridge  level,  or  was 
there  a  decline?-  Tbe  Court:  Did  yon 
walk  down  when  yon  went  on  tbe  boat, 
ordid  yon  walk  np?  The  Witness:  I  can't 
tell  whether  it  was  up  or  down.  I  can't 
tell,  because  I  don*t  remember  whether  it 
was  up  or  down.  1  walked  along  tibouc 
my  business,  and  didn't  take  any  notice 
of  tbe  brldKe.  *  •  •  i  paewd  down  the 
bridge,  and  I  stepped  from  tbe  bridge  to 
tbe  boat,  and  (ell  because  tbe  boat  was 
below  tbe  bridge;  and  then  It  was  that  I 
got  tbe  full  that  Injured  me.  I  didn't 
knuw  anything  about  the  boat  beiufc  be- 
low the  bridieeuntillfellibecuuselconldn't 
see.  I  didn't  think  to  look.  I  walked 
right  along  aa  uaoal.  I  didn't  look.  I 
went  aboat  my  bnatneas;  walked  right 
along.;  Q.  Pleaae  anawer  my  question. 
Yuu  didn't  look,  you  Bay ;  bnt,  U  you  bad 
lookedi  It  was  sufficiently  near  to  yon  to 
see?  A.  dufflclently  what?  Q.  The  boat 
was  Bufflclentiy  near  to  you,  If  yon  bad 
looked,  to  see  whether  It  was  below  tbe 
bridge,  wasn'tit?  A.  1  didn't  look  to  see. 
Q.  1  know.  But  if  yon  bad  looked  yon 
conld  have  seen,  couldn't  yuu?  A.  Why. 
I  suppose  1  might  have  If  tbe  light  bad 
been  sutbclent,  bnt  It  was  very  dim.  Q. 
But  yon  didn't  look  anyhow?  A.  Nu;  i 
didn't  look  anyhow.  Q.  Now,  do  yon 
know  whether  tbe  light  was  so  dim  or  not 
tbat  you  couldn't  see?  A.  1  don't  know. 
*  *  *  Q.  I  think  yon  «nld  to  Judge 
Daily,  Mrs.  Race,  that  It  must  have  beim 
18  or  20  inches—the  boat — below  the 
bridge?  A.  I  ahould  Judge  from  tbe  fall 
tbat  i  received,  knocking  tbe  breatb  out 
of  ray  body, tbat  tbe  boat  most  have  been 
18  or  20  inches  below  the  bridge.  1  have 
no  other  means  of  Judging  only  from  tbe 
steep  fall  abd  the  Jar  and  ^  Injuries  received 
internally.  1  have  no  other  meanaol  form- 
ing the  opinion.  I  don't  know  bow  far  It 
was  below  the  bridge.  1  can't  say  posi- 
tively. I  did  not  Hee  bowfar  It  was  below 
tbe  bridge.  Q.  Andthe  wboletblng  iaslm- 
ply  tbat  from  the  fall  you  bad  you  have 
formed  a  concluston  tbat  it  most  have 
been  IS  or  :M  luctavs  below  the  bridge? 
A.  From  the  force  of  tbe  fall  and  the  inju- 
ries I  received  internally,  it  must  have 
been.  Ican't  judge  from  anything  else  be- 
cauHe  1  wus  Jarred  internally.  Ididn't  see 
it,  I  couldn't  see."  On  redirect  examina- 
tion :  "  After  I  feU,  I  did  not  turn  and  look 
at  the  bridge.'* 
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It  Ib  clear  from  this  f>vldence  that  sTie 
eonlil  Dot  tell  how  much  luwer  the  boat 
was  than  the  bridge.  She  did  not  look, 
and  Hbe  did  not  am  the  dlserepaney  In  the 
helKbt,  and  when  she  says  It  was  18  or  20 
Inches  she  merely  gives  her  Jndgment 
based  upon  the  severity  of  berfall;  and 
b^r  Judsinent,  under  the  cfrcumstanees, 
dues  not  rise  M  the  dignity  of  evidence  up- 
on which  a  lury  conld  baseaverdlct.  Her 
fall  was  nnexpected  and  InstuntaneouSt 
and  she  wati  so  severely  Injured  according 
to  her  evidence  that  she  ooqM  nut  then 
have  formed  any  accurate  or  reliable  Jndg- 
ment  as  to  tfaedtetance  sbe  feH.  We  know 
from  observation  and  experience  that  she 
might  bnve  fallen  If  the  discrepancy  had 
been  but  six  inches,  or  even  less,  and 
bnve  been  Just  as  badly  Injured.  The 
bridge  rests  upon  the  water,  so  that  It 
ciin  rise  and  fall  witb  the  tides,  and  thus 
It,  and  the  boat  whf>n  brought  to  It,  will 
usually  be  substantially  at  the  same  level. 
According  to  all  the  evldenre  oo  butb 
Bides,  some  discrepancy  between  the  height 
of  the  bridge  and  the  boat  Is  InevltablB,— 
Bomstlmes  the  bridge  being  higher  than 
the  boat,  and  vice  versa,  the  discrepancy 
varying  frotn  one  to  eight  inches.  The 
ferry  company,  In  tbe  management  of  Its 
baslness,  bas  tbe  right  to  assume  that 
passengers  win  take  some  uare  of  them- 
eelves;  and.lf  Itconducls  its  business  with 
sach  care  and  skill  as  will  make  tbe  en- 
trance upon  Its  boats  safe  for  persons  of 
ordinary  prndence,  It  meets  the  require- 
ments of  the  law.  The  proof  on  tbe  part 
of  the  defendantshowed  that  all  Its  terries 
were  managed  In  substantially  tbe  same 
way,  and  that,  while  they  carried  many 
mllllonH  of  passengera  yearly,  no  acrident 
of  this  kind  was  ever  reported  or  known. 
Tbe  plaintiff  had  tbe  burden  to  show  that 
tbe  defendant  wasi  gnllty  of  ctilpable  n^ll- 
gence  In  permitting  the  boat  on  the  occa- 
sion of  this  accident  to  be  lower  than  the 
bridge,  and  we  think,  after  a  earefnl  scru- 
tiny of  all  the  evidence,  that  she  failed 
fairly  to  sustain  that  burden.  The  judg- 
ment should  therefore  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  theevent. 
All  eonenr. 


<1S8  N.  T.  ttU 

DTTDIiBT  T.  OONaREOATtON  OF  THIBD 

OBDER  OF  ST.  FRANCIS. 
(Court  of  Appeals  of  New  York.  June  6,  1893.) 
BssBVounrr  Sooiktibs— Mobtoaob  or  &bal  Es- 

TATB— ACTIOH  TO  FORBCLOSB. 

1.  Under  Laws  1854,  c.  50,  S  1,  declaring 
it  lawful  for  the  supreme  court,  on  application 
of  any  benevolent  society,  to  make  an  order. 
In  case  it  shall  be  deemed  proper,  allowing  the 
society  to  mortgage  any  of  its  real  estate,  a 
mortgage  \yj  sack  society  withont  sach  an  or- 
der is  inviJid.  19  N.  Y.  Stmp.  006.  affirmed. 

2.  Wbere,  in  an  aclfon  m  equity  to  fore- 
close a  mortgage,  plaintiff  fidls  to  establish  ■  his 
mortgage,  he  cannot,  on  the  same  complaint, 
without  amendment,  have  personal  judgment 
for  the  debt. 

Appeal  from  supreme  conrt,  general 
term,  first  department. 

Action  by  Aagnstua  P.  Dudley  against 
the  Oongregatton  of  the  Third  Order  of  Sc. 
Francis.  From  a  Judgment  of  the  general 


term  (18  N.  T.  Supp.  606)  modifying  a  de- 
rreeof  the  special  term  dismissing  the  com- 
plaint and  granting  affirmative  relief  of 
dtfendant,  platnttff  appeala.  Affirmed. 

Sbepard  &  Prentiss,  (VTm.  H.  Sbepard. 
of  counsel.)  for  appellant.  Thomas  6. 
Barry,  (Peter  B.  Oln«y,  of  counsel,)  for  re- 
spondent. 

CBBIEN.  J.  It  is  Important  In  the  de- 
termination of  tbe  legal  questions  arising 
upon  this  appeal  to  get  a  clear  view  of  the 
precise  nature  and  characterol  tbe  action. 
The  complaint  altegee  that  on  or  about 
the  2]8t  day  of  July.  1888,  tbe  defendant, 
a  domestic  corporation, for  tbe  purpose  of 
securing  to  the  plnintllf  the  payment  of 
the  sum  of  $8,000,  witb  interest,  executed 
and  delivered  to  the  plaintiff  a  bond  in 
double  that  anm,  eondltlooed  for  tbe  pay- 
ment of  the  debt  in  one  year  from  date^ 
with  semiannual  intereat;  that,  as  eoUat- 
erul  securityfnr  sucb  payment,  the  cfiBfend- 
ant  also  executed  and  delivered  at  tbe 
aame  time  to  the  plaintiff  a  mortgage 
upon  certain  real  estate  therein  described, 
which  contained  a  promise  or  covenant 
tor  tbe  payment  of  the  debt  at  the  time 
and  in  tbe  manner  stipulated  In  the  btrnd ; 
that  the  debt  waa  not  paid,  bnt  default 
made  In  tbe  oondttions.  upon  the  perform- 
ance of  which  both  Instruments  wwe.  to 
become  Told.  The  prayer  tor  Judgment  is 
that  the  lands  be  sold,  and  the  proceeds 
applied  upon  the  debt,  and  in  case  of  a 
deficiency  that  tbe  defendant  be  adjudged 
to  pay  the  same.  The  answer  averred 
that  the  defendant  was  ineorporated  ub- 
derthe  act  forthe  formation  of  charitable, 
benevotent,  and  other  societies,  tisln^ 
chapter 819,  Laws  1848.  That  no  order  of 
the  supreme  court  was  ever  made  permit- 
ting the  defendant  to  mbrtgage  its  real 
estate,  as  required  by  chapter  60  of  the 
Laws  of  1854;  and  tbe  execution  and  deliv- 
ery of  the  mortgage  was  therefore  put  In 
issue  by  a  denial  nt  these  allegationa  in 
the  complaint.  For  another  defense  It 
was  separately  stated  that  the  bond  was 
not  the  obligation  of  tbe  defendant;  that 
It  was  executed,  together  with  the  mort- 
gage, by  or  under  the  direction  of  certain 
persons  named,  who  had  previuusly 
usurped  and  Intruded  Into  the  office  ol  di- 
rectors, which  places  they  held  wrongful^, 
to  tbe  knowledge  of  tbe  plaintiff,  when 
the  bond  and  mortgage  wereexecuted  and 
delivered,  and  that  subsequently.  In  an  ac- 
tion brought  by  tbe  people,  they  were 
ousted, and  the  rightful  and  lawfully  elect- 
ed directors  reinstated;  that  tbe  instru- 
ments  were  not  sealed  with  tbe  corporate 
seal,  or  executed  or  delivered  by  any  cor^ 
porate  authority.  It  is  stated  that  evi- 
dence was  given  In  support  of  both  de- 
fenses, but  In  the  disposition  of  tbe  esse 
the  courts  below  have  passed  npon'bat 
one  of  them.  It  was  not  claimed  that  tbe 
court  bad  ever  given  Its  assent  to  the  exe- 
cution or  delivery  of  the  mortgage,  and  It 
Is  found  that  no  eueb  assent  was  given, 
and  no  application  therefor  ever  made. 
There  are  also  findings  that  the  defendant 
carried  on  and  maintained  Rt.  XllKabetb'b 
Hospital  upon  the  lands  covered- by  tbe 
mortgage:  that  both  the  bond  and  morC- 
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gftge  were  executed  by  and  under  the  dU 
rectlon  of  persouB  wbu  at  the  time  were 
lo  possession  of  the  ufflceu  of  tbe  corporu- 
tioQ,  and  it  wae  authorised  by  pereoDs 
wbu.  at  tbe  tinier  aHsomed  to  be.  and 
were  Id  fact,  acting  as  tbe  trustees  and  dl- 
reccon,  tbough  they  were  atterwards 
ousted  from  tbeae  places  by  the  Judgment 
of  the  court.  It  was  held  that  tbe  mort- 
gase  was  void  for  the  reason  that  It  was 
made  without  the  order  of  the  court,  and 
that  tbe  plaintiff  was  not  entitled  to  a 
Judgment  at  law  upon  the  bond.  The  rec- 
ord, therefore,  presents  two  questions: 
(1)  Tbe  ralidlty  of  tbe  mortgage;  (2)  tbe 
rlglit  of  tbe  plaintiff  to  recover  in  this  ac- 
tion a  general  Judgment  ntlHwnpoatbe 
debt  evidenced  by  tbe  bond,  In  tbe  event 
that  tbe  mortgage  Is  invalid. 

The  better  opinion  and  the  weight  of 
Judicial  authority  Is  in  favor  of  the  view 
that  the  English  statutes  passed  In  the 
reign  of  EUsabetb, restricting  religious  and 
cbarltable  corporations  from  alienating 
tbelr  real  estate,  have  been  adopted  and 
followed  by  tbe  courts  of  this  state  iu  de* 
termlning  the  powers  which  sQcb  corpora- 
tions possevB  to  alienate  or  Incumber  their 
real  property.  It  may  be  true,  as  tbe 
learned  counsel  for  tbe  plalntllT' contends, 
that  these  statutes,  as  such,  were  nerer  In- 
troduced here,  but  tbe  prinelple  embodied 
4n  them  became  the  rule  of  our  courts  and 
the  policy  of  the  legiula  turo  In  dealing  wltb 
questions  of  the  same  nature  and  chaj^ 
acter,  and  therefore  a  part  uf  our  munic- 
ipal law.  Madison  Ave.  Baptist  Church  v. 
Baptist  Cbnreb  in  Oliver  St.,  46  N.  T.  141 ; 
De  Bayter  v.  St.  Peter'a  Church,  8  Barb. 
Cb.  122;  Bogardaa  v.  Trinity  Cborcb,  4 
Paige.  178.  But  the  qoestlon  wbetber 
these  statutes  were  or  were  not  actually 
adopted  here  we  do  not  regard  as  an  Im- 
portant or  practical  one  in  this  case.  This 
court  Is  flrmly  committed  to  the  doctrine 
that  section  11  of  chapter  GU  of  the  Laws 
of  ISIS  (8  Rev.  St.  [Banks'  dtb  Ed.]  p.  1888, 
5  11,)  which  Is  eobHtantmlly  identical  In 
language  wltb  that  now  under  considera- 
tion, operates  to  forbid  sales  of  the  real 
estate  of  rallgious  corporations  without 
the  assent  of  the  court,  though  the  stat- 
ute In  terms  simply  makes  it  lawful  for  the 
chancellor  to  make  the  order  in  case  he 
flbelt  deem  it  proper.  Madison  Ave.  Bap- 
tist Church  V.  Baptist  Church  Id  OUverSt., 
supra ;  Reformed  Church  v.  Schoolcraft, 
66  N.  T.  384, 148;  Christie  v.  Oage,  71  N.  Y. 
189,  190;  Manning  v.  Society.  27  Barb.  63; 
Madison  Ave.  Baptist  Church  v.  Oliver  St. 
Baptist  Church,  7S  N.  Y.  82.  The  act  of 
1864  (chapter  50,  §  1)  applied  to  benevo- 
lent,  obaritable,  sclentidc,  or  missionary 
societies,  bat  as  It  Is  almost  Identical  In 
■terms,  and  as  It  must  bepresumed  to  have 
originated  in  the  same  general  policy^  and 
■wan  Intended  to  preveut  tbe  same  abuses, 
It  should  receive  the  same  construction,  an 
the  act  nf  1813,  which  HppUed  to  religious 
corporations.  It  cannot,  we  think,  be 
doubted  that  the  legislatnre  intended  to 
and  did  enact  that  corapliance  with  that 
statute  should  be  absolutely  necessary  to 
the  validity  of  any  mortgage  of  real  es- 
tate which  corporations  of  the  class  de- 
acrlbed  tJieraln  should  execute  and  deliver. 
It  was  asBumed  that  without  the  atatnte 


sneh  corporations  could  not  mortgage 
tbelr  lands  at  all,  and  thelegislative  intent 
was  to  permit  them  to^osoonly  when  tbe 
assent  of  the  conrt  was  first  obtained. 
Therefore  the  mortgage  lo  question  lacked 
an  element  indispensable  to  Ite  validity, 
and  tbe  coarts  below  properly  denied  to 
the  plaintiff  a  Judgment  of  forecloaare. 

Tbe  rullug  of  the  court  refusing  to  allow 
tbe  plaintiff  to  prore  the  loan  and  recover 
a  Judgment  at  law  upon  tbe  debt  ramains 
to  be  considered.  An  action  to  foreclose 
a  mortgage  is  a  proceeding  iu  a  conrt  of 
equity  which  la  regulated  by  statute. 
Code  ClTll  Proc.  c.  14,  tit.  V  art.  4,  S  1628. 
The  holder  of  a  bond  and  mortgage  bas 
two  remedies.  He  may  proceed  at  law  to 
recover  a  Judgment  tor  the  debt,  repre- 
sented by  the  bond,  and  enforce  the  Judg- 
ment in  the  UBual  way,  or  he  may  proceed 
in  equity  by  action  to  foreclose  tbe  mort- 
gage, and  appropriate  tbe  land  embraced 
in  it  to  tbe  payment  of  the  debt.  WtaUe 
an  action  Is  pending  for  tbe  roreclosure  of 
the  mortgage,  or  of  the  final  Judgment 
therein,  an  action  at  law  upon  the  bond  is 
prohibited,  without  leave  of  the  court. 
Section  162S.  In  an  action  to  foreclose  tbe 
complaint  most  state  wl>etber  any  other 
action  has  been  brought  to  recover  any 
part  of  tbe  mortgage  debt,  and.  If  so, 
whether  ajiy  part  thereof  has  been  eoUeet- 
ed.  Section  1629.  And  where  tbe  plaintiff 
bas  recovered  Judgment  upon  tbe  debt  he 
cannot  maintain  an  action  f>n  tbe  mort- 
gage unless  an  execution  has  been  Issued 
upon  tbe  Judgment  and  returned  onaatis- 
fled  Id  whole  or  In  part.  Seeclon  1680. 
Therefore  a  party  la  not  entitled,  as  of 
right,  to  both  reraediea  at  the  same  time. 
In  an  action  In  the  nature  of  a  proceeding 
in  rem  to  foreclose  a  statutory  lien,  and 
where  a  pentonal  Judgmeat  against  some 
of  tbe  parties  follows  as  incidental  to  tbe 
general  relief,  each  Judgment  cannot  be 
rendered  wbeiv  the  plaintiffs  fall  to  estab- 
lish the  !!«».  BaxTougha  v.  Tostevan,  7S 
N.  Y.  667. 

In  an  action  to  foreclose  a  mortgage  a 
Judgment  for  deficiency  is  authorized,  and 
may  t>e  rendered  as  Incidental  to  the  prin- 
cipal relief  demanded,  but  It  cannot  t>ereii> 
dered  in  an  action  where  the  plaintiff  fails 
to  establish  the  mortgage.  Tbe  peculiar 
statutory  provisions  applicableto  actions 
of  foreclosure  above  referred  to  Indicate 
that  It  was  never  intended  to  permit  the 
Joinder  In  the  same  complaint  of  two  sep- 
arate causes  of  action,— one  at  law  tu  re- 
cover a  personal  Jndgment  on  the  bond 
for  thedebt,and  tbeotber  Inequity  to  pro- 
cure a  sale  of  the  land  covered  by  tbe 
mortgage,  given  to  secure  tbe  same  debt 
and  the  application  of  the  proceeds  there- 
on ;  and,  It  not,  then  the  complaint  in  this 
case  does  not  contain  but  a  single  cause 
of  action,  and  that  In  equity,  for  tbe  fore- 
closure of  the  mortgage  lien.  It  is  true 
ttiat  the  giving  of  the  (tond  is  stated,  bat 
that  ia  Incidental  to  themaln  facts  alle^edf 
and  only  necessary,  If  at  all.  tor  tbe  pur- 
pose of  showing  tbe  consideration  of  tbe 
mortgage,  and  tbe  amount  of  tbe  deficien- 
cy, if  any.  When  the  plaintiff  failed  to  es- 
tabllab  the  mortgage  belalled  to  eatabllsb 
his  cause  of  action  in  its  whole  scope  and 
meaning,  and  he  conld  not  stand  opoa  the 
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Incidental  oltogatlonfl  Id  r^ard  to  the 
bond.  lirta  not  necesaary  to  Inquire  bow 
far,  oe  under  vrhat  clrcnmstancee,  ft  waH 
withlu  the  power  ot  the  conrt  to  permit 
him  to  change  the  form  of  the  action  to 
one  for  tbe  enforcement  of  some  purely 
l^al  remedy.  He  applied  to  the  court  for 
that  purpose  lit  the  trial,  and  the  permto- 
fdon  was  refnBed,  In  the  exercliie  of  that 
discretion  which  the  conrt  nndoubtedly 
poraeased.  The  qnestlon  that  we  are  now 
conee/ned  with  Is  whether  It  waa  legal  er- 
ror in  the  court  below  to  bold,  after  the 

Slalntlft  bad  failed  to  e^tablleh  his  equlta- 
le  cause  ot  action,  that  he  was  not  enti- 
tled, upon  the  «ame  complaint,  to  a  per- 
Monal  Judgment  affalust  the  defendant. 
We  tbiofc  not.  The  ease,  as  an  action  lo 
equity,  was  terminated  by  the  finding  of 
the  conrt  that  the  plaintiff  had  no  valid 
mortgage  to  foreclose,  and,  without  the 
permiMlon  of  the  conrt  In  some  form,  the 
plaintiff  was  not  entitled  In  the  same  ac> 
tlon  to  a  different  remedy.  Beck  v.  Alli- 
flon,  Se  N.  T.  ZM. 

The  establtflbed  rnle  that  when  eqalty 
has  obtained  Jnrlsdictlon  of  the  parties 
and  the  eobject-matter  of  the  action  It 
may  adapt  tbe  relief  to  tbe  exigencies  of 
the  case,  even  to  the  extent  of  rendering  a 
personal  Jndgment,  In  order  to  prevent  a 
failure  of  Justice,  does  not  apply  here. 
That  rule  applies  when  tbe  general  basis 
of  fact  upon  which  equitable  relief  was 
aoDgbt  has  been  made  ont.  bot  tor  some 
reason  It  becomes  Impracticable  to  grant 
soch  relief,  or  where  It  woald  be  Insuffi- 
cient; and  not  to  a  case  like  this,  where  It 
appears  that  there  never  was  In  tact  any 
ground  for  equitable  reltef  whatever,  but 
the  sole  remedy  waa  an  action  at  law. 
When  tacts  are  made  out  which  bring  tbe 
case  within  the  general  Jurisdiction  ot 
equity,  the  conrt  will  not  allow  the  case 
to  fall  because  tbe  speclflc  relief  prayed  for 
is  no  longerpracticQble,  but  In  snch  a  case, 
as  a  substitute  for  the  relict  demanded, 
will  award  anequlvaleat  In  damages,  thus 
ending  tbe  eontroveny.  Instead  of  sending 
tbe  parties  to  a  court  of  law  for  that  pnr- 
Iiose.  Valentine  v.  Blchardt.m  N.  Y.  'JTI, 
27N.  E.  Bep.  255;  Lynch  v.  Railway  Co., 
120  N.  Y.  274,  29  N.  E.  Rep.  816;  Van  Rens- 
selaer V.  Van  Rensselaer.  118  N.  Y.  213,  21 
N.  E.  Bep.76.  In  this  casethe  plaintiff  has 
failed  because  be  never  bad  any  ground 
upon  which  to  Invoke  equitable  Jnrlsdic- 
tlun,  and  In  such  a  case  tbe  conrt  will  not 
attampt  to  try  another  and  purely  legal 
cause  of  action.  The  questinn  Is  not  one 
of  the  right  to  a  Jury  trial.  That  mode  of 
trial  Is  waived  by  the  plaintiff  nhen  he 
elects  to  bring  an  action  for  relief,  both 
iefcal  and  equitable  In  ita  nature,  In  re- 
apeet  to  tbe  same  canae  of  action,  and  by 
a  defendant  when  lie  omits  to  Insist  upon 
it  In  tbe  answer  by  taking  the  proper  ob- 
jection, which  Is  usually  done'  by  a  distinct 
all^atlon  that  an  adequate  remedy  exists 
at  la  w,  or  by  demanding  It,  or  raising  the 
question  at  the  pruper  time  In  crsrb  where 
be  la  entitled  to  that  mode  ul  trial  accord- 
ing to  the  practice  In  equity  eases.  Cogs- 
wall  V.  Railroad  Co.,  105  N.  Y.  819, 11  N.  B. 
Bep.  618;  Town  of  Meats  v.  Cook,  108  N. 
T.  504,  15  S.  E.  Rep.  fi41;  Ostrander  t. 
Weber,  114  N.  Y.  95,  21  N.  E.  Rep.  112; 


Tmseott  v.  King,  8  N.  Y.  147.  It  Is  tbe 
case  ot  an  action  in  equity,  wb^re  none  but 
equitable  relief  whs  demanded  or  claimed, 
commenced  and  tried  before  the  conrt  as 
such,  and  a  finding  made  that  tbe  plaintiff 
was  not  entitled  to  tbe  relief  songht,  with 
tacts  appearing  upon  the  trial  that  might 
entitle  the  plaintiff  to  a  money  Judgment 
in  an  action  atlaw,  which  he  did  not  claim 
in  bis  complaint,  and  the  right  to  which 
be  in  no  way  sugg^ted  to  tbe  court  until 
tbe  whole  theory  of  bla  action,  ae  present- 
ed by  the  pleadings,  failed.  Whatever 
power  tbe  court  may  have  to  permit  a 
party,  by  amendment  or  otherwise,  to 
thns  change  the  whole  scope  and  nature 
of  bis  action,  it  cannot. be  demanded  as  a 
rtgbt,  and  a  refusal  by  tbe  court,  under 
such  circumstances,  to  go  on  and  try 
other  questions  upon  tbe  same  pleadings, 
and  administer  other  remedies,  purely  l<>gal 
In  their  nature,  which  are  properly  tbe 
snblect  of  another  and  different  torm  of 
action.  Is  not  error.  Bradley  v,  Aldrlch, 
40  N.  Y.  504:  Wheelock  t.  Lee,  74  N.  Y.  500; 
Hawesv.  Oobbs,  U7  N.  Y.  465.  88  N.E. 
Rep.  660. 

There  are  no  other  questlans  in  the  case, 
and  no  exceptions  presenting  any  points 
that  conld  possibly  aid  tbe  plaintiff  or 
change  tbe  result.  Tbe  Judgment  should 
be  affirmed,  with  costs.  AllconcurtCXcept 
ANDREWS.  C.  J.,  not  voting. 


<1S8  N.  T.  «6A 
aLBASON  T.  HAMILTON. 
(Court  of  Appeals  of  New  York.    Jane  6, 
1883.) 

Altsratiok  or  Mortoage— loyonAxcs  or  Horv- 

OAGSS. 

Tlie  alteration  of  a  mortgage  given  to 
secure  notei,  by  causius  it  to  aesure  other 
notes  also,  withoot  the  knowledfre  or  procure- 
ment of  the  mortgagee,  does  not  afreet  the 
validity  of  the  mortgage,  tn  an  actios  to  fore- 
close it  for  nonpayment  of  notes  which  it  waa 
originally  given  to  secure.  18  N.  Y,  Sunt.  103, 
affirmed. 

Appeal  from  supreme  court,  general 
term,  fourth  department. 

Action  by  Lnclus  GleuHon  against  Fan- 
nie M.  Hamilton  to  torecloso  a  mortgage. 
From  a  Judgment  of  tbe  general  term  (19 
N.  y.  Supp.  108)  atHrmlng  a  Jadgment  for 
plaintiff*  and  an  order  den>'ing  s  motion 
for  a  naw  trial,  aefeodant  appeals.  At- 
-flrmed. 

Tracy.  McLennan  A  Ayllng,  (WllUam  0. 
Tracy,  of  cuunsel,)  for  appellant. 

No  person  producing  any  docnment 
which  has  been  altered  in  a  material  part 
can  dalm  under  It  the  enforcement  ot  a 
right  created  by  It,  unless  the  alteration 
was  made  before  the  completion  of  the 
document,  and  with  tbe  consent  ot  the 
party  to  be  charged  under  It,  or  his  rep- 
resentative In  Interest.  Davidson  r. 
Cooper,  n  Mees.  &  W.  778,  13  Mees.  & 
W.  »43;  Aldous  v.  Coruwell,  L.  R.  3  Q. 
B.  573;  Pigot's  Case.  11  Coke,  27;  Mar 
cy  T.  Dunlap,  B  Lans.  870;  Bowser  r 
Cole,  74  Tex.  B22, 11  S.  W.  Rep.  1181 ;  Hdl- 
Ungsworth  Holbrook,  80  Tow«.  161, 46 
M.  W.  Bep.  601;  Beynolda  t.  Wltte,  18  S.  O 
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6:  FlsblEtli  Bank  v.  National  Bank,  80  N. 
Y.  lit2,l&S;  Rice  ?.  WUklna,  21  Me.  668; 
PblUips  V.  RouDda,  33  Me.  857. 

Jennnj,  Brooke,  MarBball  ft  Ruger, 
(Louie  Marshall,  ol  couDsei,)  for  reepood- 
eDt. 

Tliat  an  alteration  by  a  etranieer,  with- 
out the  procnremPDt  or  connivance  of 
either  party,  will  not  avoid  an  Instru- 
ment, howpver  material  the  alteruttun, 
has  been  affirmed  in  nDmerdasuthercaeea. 
Plereol  V.  Grimes,  30  Ind.129;  Cochran  v. 
Nebeker,  48  lud.  459;  City  of  Boston  v. 
Benson,  12  Cash.  61;  Adams  v.  Frye,  8 
Mete.  (MaRft.)  104;  Drum  v.  Drum,  133 
Mass.  66ti;  Boyd  v.  McConnel,  10  Humph. 
W,  Lee  V.  Alexander,  9  B.  Mon.25;  Brides 
V.  Winters,  42  Miss  185;  Croft  v.  White, 
86  Mies.  455;  Lnbberlnje  v.  Kolilbrecher, 
22  Mo.  696;  Moore  v.  fvers,  88  Mo.  29; 
Bank  V.  Roberts.  45  Wis.  873;  Gordon  v. 
Robertson,  48  Wis.  493, 4  N.  W.  Rept  679; 
CoDdlct  V.  Flower,  108  111.  105;  Pry  v. Pry. 
109  III.  466;  BeUowB  V.  Weeks,  41  Tt.  590: 
Williams  V.  Moseley,  2  F18.304;  Major  v. 
Hansen,  2  Blss.  195;  Evens  v.  WlUlamHon, 
79  a.  C.  86;  U.  S.  T.  Spaldiag,  2  Mason, 
478;  U.  S.  T.  Linn.  1  How.  110. 

PECKSAM,  J.  If,  In  order  to  sustain 
this  judgment.  It  were  necessary  to  malu- 
taln  the  finding;  that  the  mortxage  was  rn- 
ackoowledKed,and  thus  assented  toby  the 
defendant  after  the  alteration  was  made, 
we  should  be  unnbte  to  do  It.  We  think 
the  case  Is  wholly  without  evidence  to 
sustain  sucji  finding.  There  Is  nothloK  to 
sustain  it  but  the  allexed  promise  of  the 
husband  of  defendant  that  he  would  hav« 
It  reacknowledged,  and  the  declaration  of 
the  notary,  out  of  court,  that  he  had 
taken  a  reacknuwledgm^ot  of  the  mort- 
gage. It  may  be  assumed  that  Mr.  Do- 
heny  supposed  U  bad  been  reucknowl- 
edged,  and  that  he  is  correct  when  he  says 
the  notary  told  bim  that  It  had  been. 
The  declaration  of  the  notary,  made  out 
of  court,  did  not  bind  the  defendant  in 
any  way,  and  was  not  competent  evi- 
dence against  berfor  the  purpose  ut  abnw- 
iDg  the  fact  of  reach  no  wiedgment.  When 
the  nlteratfon  had  been  proved,  nod  it 
appeared  to  be  a  material  one,  the  burden 
rested  upon  the  plaintiff  of  showing  that 
the  altfiratioD  had  been  made  with  the 
cnnsent  ol  the  defendant,  and  that  the 
mortgage  had  been  thereafter  reaeknowl- 
edged.  Tillou  v.  Insurance  Co.,  7  Barb. 
664;  Acker  v.  Ledyard,  8  Barh.  514.  There 
was  no  proof  whatever  of  such  assent  or 
reack  no  wiedgment.  S4:r!klng  out  such 
finding,  and  also  the  verdict  of  the  jury 
upon  the  same  proposition,  there  yet  re- 
mains enough  In  the  case  to  Justify  and 
demand  our  affirmance  of  the  judgment. 
\7p  ought  .not  to  reverse  It,  and  send  tbe 
ca»e  back  fur  a  new  trial,  when  there  is 
anfflclent  evidence,  wholly  uncontradicted 
and  perfectly  credible,  to  prove  beyond  any 
doubt  that  the  plaintiff  ought  to  recover. 
The  plalntlH  was  wholly  Ignorant  of  the 
alteration  attempted  to  be  made  in  tbe 
mortgage,  and  so  remained  until  after  the 
eommencement  of  this  action.  The  action 
ttaelt  is  brouKbt  to  foreclose  the  mortgage 
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fur  nonpayment  of  paper  wfatch,  con- 
fessedly, ft  was  originally  giv«i<to  secare. 
Tbe  attorney  who  wrote  in  tbe  addition 
to  tbe  mortgage  as  It  originally  was  ex- 
ecuted had  no  power,  as  agent  of  tbe 
plaintiff,  to  make  any  alteration  In  the  io- 
strument  by  which  It»  validity  sbonld  be 
avoided.  While  the  high  character  of  the 
attorney  who  directed  the  addition  mt^bt 
rentier  It  entirely  plain  that  there  was  no 
Intention  of  making  anyfraudulentaltora- 
tlon,  and  while  tbe  evidence  seems  to 
pretty  clearly  show  there  was  not  In  fact 
the  slightest  wrongfol  intent  in  directing 
tbe  alteration,  and  that  It  was  done  fur 
thB  purpose  of  thereafter  securing  tho  as- 
sent of  the  defendant  to  the  alteration, 
yet  DO  such  assent  was  secured;  and  this 
act  of  the  attorney  for  tbe  plaintiff  can- 
not properly,  as  we  think,  operate  as  if  ft 
had  been  an  alteration  made  in  a  mate- 
rial part  of  the  mortgage  by  the  plaintiff 
himself,  or  by  bis  attorney  or  ogent,  wltb 
bis  knowledge  or  by  his  authority,  ex- 
pressed or  implied.  Tbe  act  of  the  attor- 
ney did  not,  and  ought  not  to,  bind  the 
plaintiff  In  this  ease. 

Many  caaes  have  arlsnn  since  tbe  ded- 
alon  of  PIgot'fl  Cam,  II  Cuke,  27,  where  It 
was  held  that  a  material  alteration  made 
by  8  stranger  to  a  deed,  and  without  the 
privity  of  the  obligee,  did  nevertheless  In- 
validate the  instrument.  As  late  as  tbe 
years  1K48  and  1844  this  decision  was 
treated  with  respect  by  the  English 
courts.  Davidson  Cooper,  11  Mees.  A 
W.  778,  798,  In  excheqaer  chamber.  ISMeea. 
&W.  84.x  But  there  has  been  since  that 
period  a  depurtare  from  this  rale,  even  in 
England,  (see  Aldous  v.  Cornwell,  L.  R. 
3  Q.  B.  578,  A.  D.  1868,)  while  in  onr  state 
the  cases  referred  to  In  the  opinion  de- 
livered In  the  general  term  in  tbls  case, 
and  those  cited  in  the  briete  of  coaDSol  be- 
fore this  court,  show  that  when  an  altera- 
tion Is  not  made  by  a  party  to  tbe  Instra- 
ment,  and  In  a  material  matter,  the  alter- 
ation Is  of  no  effect,  and  the  original  valid- 
ity of  the  Instrument  remains.  Casonl  v. 
Jerome,  58  N.  T.  815,  321;  Bmlth  v.  Kldd, 
68  N.  Y.  180. 141 ;  Martin  v.  insurance  Co., 
101  N.  Y.488,5  N.  E.  Rep.  888;  Town  of 
Solon  v.  WlUlamebargh-  Sav.  Bank,  lU 
N.  T.  134,  31  N.  £.  Rep.  168.  In  Vermont 
tbe  same  rule  obtains.  Blgeluw  v.  Stil- 
phen,  85  Vt.521.  So,  also,  In  other  states 
Robertson  v.  Hay,  91  Pa.  St.  2i2;  Hunt 
V.  Gray,  85  N.  J.  Law,  227;  Nickemon  v. 
Swett,  185  Maaa.  614;  Brooks  v.  Allen,  62 
Tnd.  401. 

Upon  this  view  of  the  character  and 
effect  of  the  alteration,  we  think  it  elear 
that  the  Judgment  ought  to  be  affirmed, 
in  spite  f  tbe  error  contained  In  the  find- 
ing alluded  tu.  The  gronnd  upon  whkh 
we  place  our  nffirmancels  wholly  unaffect- 
ed by  the  evidence  ur  findiog  In  r^ard  to 
a  reacknowledgment,  or  by  any  alleged 
errors  In  tbe  admission  or  rejection  of  evi- 
dence. It  is  based  npon  controlling  facts 
Id  tbe  ease,  whlcta  are  not  substantially 
denied,  and  which  In  any  event  are  proved 
by  overwhelming  evidence.  Upon  the 
ground  that  the  plaintiff  was  nut  in  any 
manner  responsible  for  the  attempt,  un- 
known to  him,  to  enlarge  the  liability  of 
the  mortgagor  by  the  proposed  altera- 
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tioD,  and  beeaase  the  plaintiff  aeeks  only 
to  enforce  the  mortgaee  as  It  was  orig- 
inally executed^  we  affirm  the  JadgmeDt 
apppaled  from.  All  concor,  exeept  AN- 
DitEW8.  C.  J.»  not  voting. 


(138  H.  T.  m) 

PEOPIiB  T.  ROSEiNBBRG. 
(Cotirt  of  Apseala  of  New  York.  Jmie  G,  1803.) 

KUISAHCB— HaSDBBl:«Q  Fat— iNDlCtMEIlT—liTI- 
DBKGK. 

1.  LewB  1892.  c  646,  declares  that  'It  «haU 
not  be  lawfnl  for  any  penioa  or  perBons  to  en- 

Ege  in  or  carry  on  the  basIneBg  of  fat  rendering, 
ne  boUinv.  or  the  manufacture  of  fertilizers, 
or  an;  basiness  ae  a  public  nuisance,"  within 
the  coniorate  limitB  of  any  cit7>  or  within  three 
milea  th^efrom.  fieU,  that  it  was  not  the  Inten- 
tion of  the  le^slature  to  prohibit  the  carrylnir 
OD  of  the  businesa  of  fat  rendering  In  a  city, 
irrespective  of  the  manner  tn  which  It  was  con- 
ducted, .  but  only  the  carrying  on  of  snch  bud- 
ness  "as  a  pabKc  ndlBance,'*  and  therefore  a 
JodEmrat  convlctinK  def^dant  at  fArtjing  on 
■ach  barines8,raid€irednndar  an  indictment  con- 
taining no  auction  that  he  was.  cotsdoctlni 
it  as  a  public  nuisance,  was  ^roneous. 

2.  It  was  error  to  exclude  evidence  offered 
by  defendant,  that  he  was  carrying  on  the  busi- 
ness under  the  permission  and  Inspection  of  the 
health  department  of  the  city,  and  also  as  to 
the  manner  in  which  the  bushieBS  was  coodnct- 
ed, — whether  noxious  odors  arose,  and  whether 
the  locality  was  aparsdy  or  densely  popolated. 

Appeal  from  enpreme  court,  general 
term,  aeeond  department. 

Joseph  Rosenberg  waa  convicted  of  un- 
Invfolly  carrying  on  the  bnalness  of  fat 
tendering,  and,  from  a  Judgiuent  of  the 
general  term  (22  N.  Y.  Sapp.  56)  affirming 
the  Jndgmeot  of  conTictfon,  be  appeals. 
Heveraed. 

B.  F.  Tracy  and  A.  Himla,  Jr.,  for  appel- 
lant. WUljam  T.  Gilbert  and  John  F. 
Clarke,  for  the  People. 

O'BRIEN*  J.  The  defendant  wan  eon- 
Tieted  of  a  misdemeanor  In  tbe  court  of 
general  eeBBluns  of  tbe  connty  of  Klnge 
npon  an  Indictment  charging  him  with  a 
violation  of  chapter  646  of  the  Laws  of 
1882.  Ab  tbie  appeal  from  an  affirmance 
of  tbt!  Judgment  of  conviction  by  the  gen- 
eral term  raises  Important  queetions  with 
reepect  botb  to  tbe  validity  and  true  con- 
Btrnetlon  of  the  statute,  It  may  he  well  to 
give  St  bare  in  full : 

"An  act  to  prevent  fat  rendering,  bone 
boiling,  or  the  manufacture  of  fertilizers, 
within  the  corporate  limits  of  any  Incor- 
porated city  of  this  state,  or  within  a  dis- 
tance of  three  mllea  from  the  corporate 
limits  thereof.  The  people  of  tbe  atate 
oS  New  York,  represented  Id  senate  and  as- 
sembly, do  enact  as' follows:  Section  1. 
It  shall  not  be  lawful  tor  any  person  or 
persons  to  engage  in  or  carry  on  the  busi- 
ness of  fat  rendering,  bone  boiling,  or  tbe 
mannfRCtnre  of  lertlllzera,  or  any  business 
as  a  public  nnlsnnce,  within  thecorporate 
limits  of  any  incorporated  city  of  thia 
state,  or  within  a  distance  of  three  miles 
from  tb«  corporate  limits  of  any  locorpo- 
rated  city:  provided,  however,  that  noth* 
ISK  bereip  contained  ehall  prevent  the  ren- 
dering ol  fresb-kUled  eattle  or  swine.  See. 
S.  Alld^mrtinflntB.of  healtb.  or  tbe  eum- 
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mlsBloneror  coramlssloBers  thereof,  In  any 
incorporated  city  of  this  state,  shall  have 
power  to  enforce  the  provisions  ol  this  act. 
Sec.  S.  Any  person  or  persons  offending 
against  tbe  provisions  of  this  act  shalU 
npon  eonvlctloD  tbereof,  be  goUty  of  a 
misdemeanor.  This  act  shall  not  apply  to 
the  counties  uf  Fulton,  Wayne,  Tompkins, 
Chautauqua,  Orange,  Dutchess.  Erie, 
Monroe,  Oneida,  Onondaga,  New  York, 
Schoharie.  Cister,  Qreene,  Cayuga,  Catta- 
raugus, Niagara,  Saratoga,  tiedenectady, 
Hamilton,  Montgomery,  and  Orleans. 
Sec.  4.  Tbls  act  shall  take  effect  Immedi- 
ately.' 

Tbe  charge  In  tbe  Indictment  Is  that 
the  defendant,  on  a  certain  day  named. 
In  a  certain  locality  and  building  de- 
scribed, within  the  corporate  limits  of 
the  city  of  Brooklyn,  did  "engage  in  cai^ 
rylng  on  tbe  buHlness  and  occopatlDn  ut 
tat  icnderlng,— that  Is  to  aay,  of  render- 
ing tbe  fat  from  animal  matter,— aald  an> 
Imal  matter  not  being  then  and  there 
freshly-«la)a  cattle  aud  swine,  against  the 
form  of  tbe  statute  In  each  ease  made  and 
provided,  and  against  tbe  peace  of  tbe 
people  of  the  atate  of  New  York,  and  their 
dignity."  It  Is  claimed  that  in  1H85  the 
defendant  arected  a  factory  on  hie  own 
land,  and  Uir  some-aereu  years  carried 
on  tbe  business  of  "fat  rendering, "  nnder 
tbe  permission.  In  writing,  and  tbe  super- 
vision, and  inspection,  of  the  health  de- 
partment of  the  Qlty  of  Brooklyn ;  and  the 
defmdant  offered  to  produce  these  facts 
at  the  trial,  as  well  as  the  manner  in 
which  the  business  was  cundnctad,  and 
whether  any  noxious  odors  arise  from  tbe 
bnsiGess,  and  tbe  character  of  the  locality 
where  tbe  business  was  carried  on,  wheth- 
er sparsely  or  densely  popal&ted.  The 
testimony  was  excluded  by  the  court  up- 
on the  objection  of  tbe  district  attorney, 
and  thedefendaut'seonnsel  excepted.  The 
eonrt.  In  substance.  Instructed  the  Jury 
that  the  act  waseonstltntloQal,and  that. 
If  they  were  satlsfled  that  tbe  defendant 
carried  on  the  bnslnffls  as  charged  In  tbe 
indlctmcat.  he  was  guilty  of  tbe  otianse. 
The  defendant's  counsel  excepted  to  these 
io^itructlons.  The  defendant*  npon  con- 
viction, was  fined  S250. 

It  Is  apparent  that  the  judgment  pro- 
ceeded upon  the  theory  the t  the  detend- 
aut's  -business  was  absolutely  prohibited 
by  the  statnte.  and  made  a  crime.  This 
Is  tbe  theory  upon  which  the  Indictment 
was  framed,  and  that  la  the  construction 
which  the  learned  Judge  who  presided  at 
tbe  trial  evidently  put  npon  tbe  enact- 
ment, and  the  same  le  true  of  the  decision 
at  general  term.  The  discnssion  ia  this 
court  npon  tbe  qnestlon  arising  npon  tbe 
appeal  has  taken  a  wide  range.  The 
learned  counsel  for  the  defendant  has  ar- 
gned  with  much  force  that  the  act  Is  void 
because  in  conflict  with  at  least  two  dis- 
tinct limitations  upon  the  power  of  the 
legislature  created  by  the  constitution  of 
the  state.  He  insists  that  It  violates  sec- 
tion 6  of  article  1,  whlcta  provides  that  no 
person  shall  be  deprived  of  life,  liberty, 
or  property  withoat  due  process  ol  law, 
and  also  tbat.as  It  deprives  the  dtlsens  of 
Brooklyn,  If  tha  constroctlon  adopted  tie- 
low  be  correct,  of  rights  and  prlvUflgea 
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Becored  tu  the  cltiiens  elf  other  cities,  sit- 
uated In  coDDties  exempt  from  Its  provi- 
sloDB.  It  Is  TlolatWe  of  section  1  ol  article 
1,  wblch  proTl(le«  that  "no  member  of  the 
state  shall  be  dtsfraDchtsod,  or  deprived  of 
any  of  the  rights  or  privileges  seen  red  to 
any  citizen  thereof,  unleHS  by  the  law  of 
the  land,  or  rhe  Judgment  of  bis  peers." 
A  l^iBlatlve  cdl'!t  that  would  forbid  the 
carrylDS  on  by  the  citizen  of  a  particular 
business  is  always  open  to  serioos  objec- 
tions, and  unless  It  can  be  brotasbc  within 
the  somewhat  vagne  and  undefined  do- 
main of  the  police  power  It  is  difficult  to 
sustain  such  legislation,  under  our  system 
of  governmeut.  If  tbe  disposition  of  this 
appeal  required  as  to  examine  Into  the 
power  of  the  l^slature  to  pass  enact- 
menta  of  this  character,  It  might  be  dlffl- 
colt  to  anifwer  some  of  theposltloDS  taken 
by  the  learned  counsel  for  tbe  defendant. 
If  the  statute  Is  to  be  construed  In  tbe 
same  way  that  it  was  by  thecourt  below, 
then  constitutional  questions  of  a  very 
grave  character  areundonbtedly  Involved. 
Bat  we  have  reached  tbe  conclasion  that 
It  is  entirely  possible  and  proper  to  give 
to  the  act  a  constractlon  which  will  ob- 
viate the  necessity  of  passing  opon  ques* 
tionaofl^Islatlvepower.  It  is  dniy  when 
a  case  la  presented  which  shows  clearly 
that  a  statute,  when  fairly  and  reaHona- 
bly  construed.  Is  brought  In  conflict  with 
some  provision  of  tbe  constitution,  that 
this  court  is  Jastlfled  in  pronouncJne  the 
law  Invalid.  It  tbe  act  and  the  constitu- 
tion can  be  construed  so  as  to  enable 
both  to  stand,  and  each  can  be  given  a 
proper  and  legitimate  office  to  perform. 
It  is  the  duty  of  the  court  to  adopt  such 
constmetlnn.  People  v.  Angle,  109  N.  T. 
667,  17  N.  E.  Rep,  41»;  People  v.  West,  106 
M.  Y.  298, 13  N.  S.  Rep.  610. 

Tne  statute  is  penal  in  its  character,  and 
It  should  therefore  receive  a  strict,  rather 
than  a  liberal,  construction.  Masw. 
Inrcrp.  St.  c.  10;  Cheese  Co.  v.  Murtuugh, 
BO  N.  Y.  314;  Hoyt  v.  Bonnett,  Id.  538; 
HintermlBter  v.  Bank.  64  N.  Y.  212;  Wood 
T.  Railway  Co.,  72  N.  Y.  196.  The  act  pro- 
vides that  It  shall  not  be  lawful  tor  any 
person  to  carry  on  the  buslnesa  of  fat  ren- 
dering, bone  boiling,  or  tbe  manufacture 
of  fertillrera,  or  any  buHlness  as  a  public 
nuisance,  etc.  The  last  four  words  relate 
to,  and  qualify,  all  the  preceding  acts  or 
kind  ft  of  business  made  unlawful,  as  well 
as  the  phrase  "auy  busln'eSH,''lmmodlately 

{»reeedlng  them ;  so  that  It  was  made  un- 
awful  for  tbe  defendant  to  carry  oo  the 
business  of  fat  rendering  as  a  public  nui- 
sance within  the  corporate  limits  of  the 
city  of  Brooklyn.  There  Is  nothing  in  the 
grammatical  arrangement  of  tbe  words, 
tor  In  the  presumed  iatentloQ  of  the  legis- 
lature, that  forbids  this  construcilon. 
The  legislature,  under  the  police  power, 
may  certainly  regulate,  or  even  prohibit, 
the  carrying  on  of  any  bcslnesa  In  such 
manner  and  In  such  place  as  to  become 
dangerous  or  detrimental  to  the  health, 
morals,  or  good  order  of  tbe  coramunity. 
But  huw  far  tt  can  go  in  the  direction  of 
absolutely  prohibiting  such  buslnesB, 
when  it  Is  neither  alleged  norelalmed  that 
In  its  nature,  or  from  tbe  mannerln  which 
ft  la  conducted,  It  Injarioutly  allecta  tb« 


community,  Is  quite  another  question. 
That  would  be  venturing  upon  doabffid 
ground,  and  we  ought  not  to  give  to  the 

statute  a  construction  that  would  attrib- 
ute to  the  legislature  a  purpose  tu  pro- 
hibit the  defendant  from  carrying  on  his 
business  of  tat  rendering,  irrespective  of 
the  manner  In  which  he  conducted  It,  or 
of  its  effect,  Injurious  or  otherwise,  npon 
the  community.  Tnls  court  will  assume 
that  the  legislature  intended  to  act  with- 
in its  ordinary  police  powers,  to  auppreas 
nulgauces,  and  to  pnnlsb  persons  carrying 
on  some  buslneHS  In  such  a  way' as  to  be- 
come such.  It  may  be  that  up<in  this  con- 
struction the  statute  was  wholly  unneces- 
sary, and  that  the  defendant  waa  liable  to 
indictment  and  punishment  for  carrying 
on  the  business  of  fat  rendering  In  Brook- 
lyn as  a  pnblle  nuisance  without  it.  We 
will  not  now  stop  to  consider  that  quea* 
tlon.  It  Is  sufficient  to  say  that  an  inten- 
tion should  not  be  attributed  to  the  law- 
making power  to  arbitrarily  Interdict  the 
conduct  of  any  business  -theretofore  recog- 
nised as  lawful,  IrrMpective  of  its  effect 
opon  health,  morals,  or  public  order,  an- 
less  it  has  In  the  statute  Itself  used  lan- 
guage of  snch  explicit  Import  as  to  pre- 
clude any  other  construction.  It  bus  not 
used  such  language  In  this  case,  and  there- 
fore the  defendant  was  not  guilty  ot  the 
offense,  unJesB  he  curried  on  the  business 
In  such  a  way  as  to  be  a  public  nuisance. 

The  Judgment  Is  erroneous  for  two  rea- 
sons: first,  there  is  no  allegation  la  tbe 
Indictment  that  the  defendant  was  carry- 
ing on  the  business  ot  tat  rendering  as  a 
public  nuieance;  and,Becond]y,eveu  If  there 
waa,  the  defendant's  counsel  offered  at  the 
trial  to  give  proof  which  was  material 
and  competent  upon  that  question,  and 
which  was  improperly  excluded.  The 
Judgment  should  therefore  be  reversed, 
and  thedefendantdlscbarged.  Alleoncor. 


(US  N.  Y. 

QOfrmmsF  v.  stranahan. 

(Court  ctf  Appeals  of  New  York.    Jane  6^ 

1893.) 

CONTHAOT  TO  CONTBT  -LaKD-t-OOIIBTBOOTJON. 

The  date  fixed  for  tiie  exocation  of  a 
cODTeyance  of  dty  lots  nnder  a  contract  to 
convey  with  covenants  against  ineombranees 

(Febrtmry  9th)  was  poiitponed  a  number  of 
times  for  mutual  aceommodations  of  the  par- 
ties. Ua  May  4th  the  veudor  tendered  a  con- 
veyance with  coTenaats  as  of  February  9th. 
Between  Febmary  9th  and  May  4th  asBesa- 
ments  were  made  a^inst  the  lots  under  the 
charter  of  the  dty  in  wfatdi  they  were  located, 
payable  In  advance  ot-  the  work  .done.  HeU, 
that  such  EBsoMmeDtfl  were  not  "incumbran- 
coa"  within  the  meanini;  of  the  cootract,  and 
that  the  vendor  was  not  bojand  to  warrant  the 
title  as  against  snch  aaseasments.  19  N.  t. 
8npp.  101,  modified. 

Appeal  from  city  eourt  of  Brooklyn, gen- 
eral term. 

Action  by  Cbarleb  Gotthelf  against 
James  S.  T,  Stranahan  to  compel  speciSe 
petformance  ot  a  contract  for  tbe  sale  of 
lands.  From  a  Jadgmmt  of  tbe  graeral 
term  (19 N.  Y.Supp.  161)  afflnutaff  a  Jodg- 
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m«nt  lor  plain  tiff,  daCeDdavt  appealB. 
Uodifled. 

George  G.  Datcber,  (Wm.  C.  De  Witt, 
of  counsel^  lor  appellant.  George  G.  &  F. 
BeyaoldB,  for  respoodent. 

ANDREWS.  O.J.  Theorl^oalcontract, 
made  on  tbeTtti  day  of  January,  1881,  was 
by  its  terms  to  be  completed  by  a  convey- 
ance and  payment  of  the  oapaid  porcbase 
money  on  tbe  0tb  day  ot  February  in  the 
same  year.  The  vendee  was  to  pay  for 
tbe  property  the  eam  of  922,60<),  as  fol- 
lows: f 2,000  on  tbeexeration  ot  the  con- 
tract, 94,760  on  tbe  execatioD  ot  tbe  deed, 
and  tbe  balance  of  916,750  la  fire  years, 
with  Interest,  to  be  aeenred  by  mortgage 
on  the  land.  Tbe  vendor  was  to  convey 
tbe  land  by  warranty  deed  In  fee  simple, 
fre«  from  all  Incumbrance.  The  vendee, 
on  the  execution  of  tbe  contract,  paid  the 
saro  of  $2,0O0aB  provided.  If  the  contract 
bad  been  performed  on  the  &tb  day  ot 
Febraary,  IBdl.aceordlnfi;  to  Its  terms,  the 
question  now  presented  would  nut  have 
arisen.  Tbe  assessments  bad  not  then 
been  laid,  anJ,  If  the  deed  had  been  given 
on  that  day,  they  would  have  become  a 
cbarge  on  tbe  Inod  subsequent  to  tbe  con- 
veyance, and  the  defendant  would  have 
been  under  no  obligation,  legal  or  equita- 
ble, to  pay  tbem.  They  wonld  have  at- 
tached as  a  Charge  upon  tbe  title  acquired 
by  the  plaintiff.  But  by  the  mutual  as- 
sent ot  the  parties  the  completion  of  the 
contract  was  postponed  from  time  to 
time.  In  all  for  a  period  of  three  montbd, 
until  May  4,  Ism.  The  first  postpone- 
fnent,  nntll  February  16, 1S91.  was  for  tbe 
accommodation  of  tbeplalutUI;  tbeotben 
were  for  ttaeaccaaimoaatlon  of  tbe  defend- 
ant, to  enable  him  to  clear  the  land  uf 
squatters  who  had  gone  upon  It  without 
permlsston  and  erected  sbanties  and  hov- 
els in  which  tbey  lived,  and  between  whom 
and  the  defendant,  in  eome  eases,  an  Irreg- 
ular sort  of  tenancy  bad  grown  up  by  the 
payment  and  receipt  from  time  to  time  of 
small  sums  as  rent.  During  this  period  of 
three  months  two  assessments  on  the 

£rop«rty  for  local  improvements  were 
lid. and  conflruied  by  tbe  city  of  Brouk- 
Xvn,-^ne  on  the  Sd  day  ot  March,  18V1,  for 
$901.13,Ior  tbegradlngand  pavingof  Busb 
street;  and  one  un  the  20tb  day  uf  April, 
1891,  for  91.079.33.  lor  the  grading  and  pav- 
ing of  William  street.  This  aetlon  is 
brought  by  tbe  vendee  against  the  vendor 
to  compel  a  specific  performance  of  the 
contract  of  saw.  The  defendant  Is  ready 
and  willing  and  has  offered  to  convey  tbe 
premises  with  covenant  of  warranty  a»  of 
the  9th  day  of  February,  1891,  the  day 
originally  Uxed  for  tbe  execntton  of  tbe 
deed.  The  plalDtill  Insists  that  the  ven- 
dor Is  bovnd  to  warrant  tbe  title  as 
against  tbe  assessments  mentioned.  This 
Is  the  controversy  in  the  case,  and  the 
point  for  determination  Is  whether  the 
plaintiff,  upon  equitable  principles,  is  enti- 
tled to  the  relief  he  seeks,  and  to  cast  up- 
on the  defendant  the  burden  of  paying  tbe 
assessments.  He  does  not  ask  to  be  re. 
Ueved  from  the  contract.  He  elects  to 
bavea  deemefor  performaoeeapon  surh 
conditions  as  tbs  court  shall  determine,  in 


'case  it  absll  be  held  that'  upon  principles 
ol  law  or  equity  he  is  not  entitled  to  de- 
mand a  covenant  by  the  defendant  cover- 
ing tbe  lien  created  by  tbe  assessments. 

The  premises  contracted  to  be  sold  con- 
sisted of  a  block  and  part  of  a  block  of 
land  looneof  tbeontlylng  wards  of  Brook- 
lyn, whlcb,  when  the  contract  was  made, 
was  partly  covered  by  water,  and  was  un 
fenced  and  commons.  Bush  street,  ad- 
joining the  southerly  side  of  tbe  land,  was 
a  traveled  road,  and  had  been  such  for 
many  years.  It  was  graded  to  some  ex- 
tent, bat  bad  not  been  paved.  It  was  an 
ordinary  country  road.  One  of  tbe  as- 
sessments was  (or  tbe  coatemplated  Im- 
provement of  Bosh  street.  William  street, 
to  whlcb  the  other  assessment  related, 
was  mostly  under  water.  In  view  of  tbe 
peculiar  system  nt  local  Improvements  pre- 
vailing in  Brooklyn,  one  question  present- 
ed iB  whether  the  assessments  In  question 
constituted  incumbrances  on  tbe  land  in 
May,  1891,  when  tbe  d^endanc  offered  to 
convey,  within  the  true  meaning  of  the 
coutractot  sale.  The  charter  ol  Brooklyn 
la  unique  In  respect  to  Its  system  ol  local 
Improvements.  Tbe  district  of  assess- 
ment la  to  be  prescribed,  and  tbe  estimate 
ed  cost  of  contemplated  local  improve- 
ments is  required  to  be  assessed  on  the 
district  benefited,  and  a  warrant  for  the 
collection  of  the  aasesaments  Issued,  and 
at  least  one-tblM  of  tbe  aggregate  assess- 
ment must  have  been  colleated  before  any 
contract  for  making  tbe  improvement  Is 
authorised  to  be  made;  and  the  city  may, 
even  after  the  assessmentB  have  been  col- 
lected, decline  to  make  a  contract,  or  to 
go  on  with  tbe  Improvement,  and  may 
dlscootlmie  the  proceedings,  returning- 
the  -money  colteoted  on  the  assessments. 
Laws  1888,  o.  688,  tit.  l»,.j|9  1-^  Ineluslve. 
In  other  cldes,  assessments  for  local  Ini- 
prorements  follow  the  performance  of  the 
work.  In  Brooklyn  tht*y  precede  tbe  exe- 
cution, and  are  collectible  in  advance.  Tbe 
contemplated  improvements  of  Busb  and 
WHUam  streets, for  which  the  assessmeato 
la  question  were  laid  have  not  yet  been 
made.  There  Is  no  explanation  of  the  de- 
lay When  the  proceedings  were  Initiated 
does  not  appear,  and,  Tcferrlng  to  the 
charter  provisions,  there  can  be  no  Infer- 
eoce  that  any  step  whatever  had  been 
taken  when  the  contract  ot  sale  was  exe- 
ented,  or  prior  to  tbe  9tb  of  February, 
IHAl,  when,  by  tbe  original  contract,  the 
deed  was  to  have  been  given.  The  par- 
ties entered  Into  a  contract  -  for  the  sale  of 
unimproved  land.  The  conelderatlon  t6 
be  paid  and  received  was  presumably 
based  on  the  value  of  the  land  in  Its  exist- 
ing condition.  William  street  bad  no  ex- 
istence except  on  the  city  map,  and  Bush 
street  was  an  ordinary  road.  Whether 
this  condition  would  be  changed  at  any 
time,  and  whether  William  street  wonld 
be  raised  and  made  dry  land,  and  Busb 
street  be  improved  and  brought  to  the 
condition  of  an  ordinary  city  utreet,  could 
not  be  known  by  tbe  parties  to  the  eon- 
tract.  If  tbey  anticipated  that  at  some 
time  tbe  dty  would  enter  upon  the  Im- 
provement of  Uils  section  of  the  city,  tbe^ 
knew  that  any  charge  which  might  belni- 
posed  on  tbe  property  embraeed  In  tbe 
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contract  for  the  eroenHe  ol  socb  Improve- 
ment would  represeot  tbe  benefit  recel  ved 
by  it  from  the  Improveinent.aa  the  theory 
of  BQch  asBessment  1h  that  the  valae  of  the 
lantl  would  be  enbunced  by  at  least  an 
equivalent  amount.  It  Is  ImpoBslble  to 
sappose  that  the  partlea  contemplated 
when  the  contract  was  executed  that  in- 
cumbrances created  by  tbe  force  of  public 
law  for  improvements  inltiatetl  after  tbe 
makineol  the  contract  and  intermediate 
that  date  and  tbe  time  fixed  for  the  con- 
veyance should  be  paid  by  the  veudur.  If 
the  contract  eon  have  thle  conatruction, 
then  the  plaintiff  is  entitled  to  property 
not  io  the  condition  it  was  in  when  he 
contracted  topurchaee  it, bnt unimproved 
eBtate.impruved  at  theexpeuseol  ttie  ven- 
dor by  the  act  uf  the  city,  which  he  could 
nut  control,  initiated  after  tbe  contract 
was  made.  This  conutmctlon  would  com- 
ptf  the  vendor  tu  pay  out  of  tbe  purchase 
money  the  cost  ol  an  improvement  which 
by  Bci  mnch  haalncreaeed  or  will  increatie 
the  value  of  tiie  property,  and  tbe  vendee 
would  acquire  property  which  he  did  not 
pay  for. 

The  question  as  to  tbe  true  meaning  of 
tbe  contract  toconveyfree  fmni  all  Incum- 
brances  is  quite  different  from  that  which 
would  be  presented  by  an  asaeHsment 
made  intermediate  the  dale  of  tlie  con- 
tract  and  tbe  time  Bxed  for  tbe  convey- 
ance for  a  local  improvement  made  before 
the  coutract  waa  entered  into.  In  that 
case  the  purchaser  buys  with  Ibe  impruve- 
meuts  made,  and  presumably  pays  a  price 
fixed  with  reference  tn  tbe  laud  -la  ftssx- 
tetlog  condition.  Tbe  case  of  periodical 
taxes  tor  the  support  of  government,  as- 
aessed  and  laid  between  the  date  of  a  con- 
tract and  the  time  fixed  for  tbe  convey- 
ance, would  constitute  an  Incumbrance 
within  tbe  meaning  of  the  covenant.  The 
time  of  the  imposition  of  such  taxes  is 
known  in  advance,  and  unless  ejccepted 
from  the  covenant  would  be  deemed  to  be 
covered  thereby.  Bnt  ander  the  charter 
of  Brooklyu  assesBments  for  local  Improve- 
ments arc  made  in  advance  of  the  execu- 
tion of  the  work.  They  represent,  or  are 
supponed  to  represent,  beneHte  thereafter 
to  be  secured  to  the  property  assessed. 
Tbe  time  when  Iraprovementa  will  be  Ini- 
tiated cannot  be  known. 

Tbe  contract  to  convey  free  from  Incum- 
brances ordinarily  has  reference  to  Incum- 
brances or  liens  actually  existing  when  tbe 
contract  is  executed,  or  tbereaftercreated, 
or  suffered  by  the  act  or  delaultof  the  ven- 
dor. While  the  assessments  In  question 
constituted,  under  the  charter  of  Brook- 
lyn, llena  on  the  lands  assessed  from  the 
time  of  their  conflrmatlon  by  the  common 
council,  and  are,  in  a  strict  sense,  incum- 
brances  thereon,  we  are  uf  opinion  tliat 
they  are  not  Inrumbrances  within  the 
meaning  of  tbe  contract.  They  did  not 
diminish  the  volue  of  the  subject  of  the 
contract.  The  plaintiff  will  acquire  what 
the  defendant  Intended  to  sell  and  what 
be  expected  to  receive,  and.  but  for  the 
postponement  of  the  time  of  the  execution 
of  the  deed,  the  plaintiff  would  have  taken 
bfs  title  before  the  assessments  were  laid. 
This  incident  ought  not  to  Impose  upon 
the  defendant  a  loss  pro  tanto  of-  so  much 


of  the  purchase  money.  But  even  If  the 
contract,  by  Its  true  Interprelatlon,  im- 
poses upon  the  defendant  the  legal  obliga- 
tion to  pay  the  asBeHsment,  this  is  not  de- 
cisive of  the  right  of  the  ptalntltt  to  relief 
by  way  of  HpeelOc  performance.  This 
eqaltable  remedy  cannot  be  claimed  as  a 
matter  of  right.  It  Is  discretionary  with 
the  court  to  grant  or  withhold  It  In  fur^ 
tberance  of  Justice  or  lo  prevent  Injustice. 
Where,  by  reason  of  circumstances  attend- 
ing the  making  of  the  contract,  sucb  as 
fraoA,  accident,  mistake,  or  where  uncon- 
scionable advantage  has  been  taken,  or 
where,  by  reason  of  circumstances  wblcb 
have  Intervened  between  the  making  of 
the  contract  and  tbe  bringing  of  tbe  ac- 
tion, tbe  enforcement  of  the  equitable 
remedy  would  be  inequitable,  and  produce 
results  nut  within  tbe  Intent  or  nnder- 
stnnding  of  tbe  parties  when  the  bargain 
was  made,  and  there  baa  been  no  Invx- 
cnsable  laches  or  Inattratton  by  the  party 
reelating  performance,  in  not  foreseeing 
and  providing  fur'  contlngencleei  which 
have  subsequently  arisen,  tliC'  court  may 
and  will  refuse  to  BpeclQcally  enforce  the 
contract,  and  will  leave  the  party  to  his 
legal  remedy.  The  cases  are  very  numer- 
ous under  this  bead,  and  no  hurd  and 
fast  rule  can  be  formulated  by  wblcb  it 
can  be  readily  determined  bow  the  discre- 
tion of  the  court  in  a  given  case  should  be 
exeiclsed.  But  It  seems  to  us  to  be  very 
clear  that  tu  eolorce  the  contract  In  this 
caweby  requiring  tbe  defendant  tu  covenant 
against  the  assessments  in  question  would 
violate  the  spirit  of  the  contract,  and  con- 
vert the  equitable  power  of  the  court  Into 
an  instrument  for  the  accomplishment  uf 
rank  Injustice.  The  case  of  Wlllard  v. 
Tayloe,  8  Wall.  564,  conUins  an  able  dis- 
cussion of  the  principles  governing  tbe 
courts  in  administering  relief  by  way  ol 
specific  performance  of  contracts,  and  Mr. 
Justice  Field,  in  bis  opinion  in  that  case, 
so  fully  cites  the  authorities  that  a  far- 
ther reference  to  tbem  hen  la  UDneceaaary. 
We  think  the  Judgment  of  the  special  and 
general  terms  should  be  modified  by  ex- 
cepting from  the  scope  of  thn  covenant  in 
the  deed  to  be  given  by  tbe  defendant  the 
BBseBsments  In  qnastfon,  and  tbat,  as 
modified, tbe  Jndgment  should  beafflrmed, 
with  costs  to  the  defendant  In  all  conrta. 
All  concur,  except  GRAT,  J.,  not  votlns- 
Judgment  accordingly. 


(138  N.  T.  649) 
BURT  V.  ONEIDA  COMMUNITY  et  aL 
(Court  of  Appeals  of  New  Tork.    June  ^ 
1S93.) 

On  motion  for  reargument.  Motion  de- 
nied. 

Fur  report  ol  decision  on  appeal,  see  38 
N.  E.  Rep.  807. 

HER  CURIAM.  The  plaintiff  movea for 
a  reargument,  and  one  of  tbe  gronuda 
upon  wbinh  It  is  sought  Is  an  alleged  er^ 
ror  in  the  record,  consisting  of  a  misstate- 
ment in  the  findings  of  the  referee.  It  is 
admitted  tbat  a  correct  copy  uf  the  record 
has  been  filed  with  the  reporter  of  the 
court.  The  copies  banded  np  when  tbe 
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anCDDient  was  bad,  and  upon  wtalch  tbe 
coDrt  reoderert  Its  declBlon,  have  been  com- 
pared with  this  copy,  and  sliown  tu  be 
correct;  unil.  If  there  were  any  faulty  or 
detective  coplen  printed,  they  were  not 
before  the  court,  anci  could  not  have  affect- 
ed its  deterinlnatlnn.  All  of  the  other 
putntH  relied  upon  were  presented  upon 
tbe  former  argument,  either  orally  or  In 
the  elaborate  brlcfa  filed,  and  none  of  them 
were  overlooked  in  tbe  decision  rendered. 
Tbe  exceptions  to  tbe  Introduction  of  tbe 
records  of  the  meetings  of  the  adminlntra- 
tlve  council  and  husinese  board  were  fully 
considered.  These  records  were  produced 
by  one  of  tbe  offlcere  of  tbe  council  upon 
the  subpoena  of  tbe  plaintiff,  wbo  tentifled 
upon  the  examination  of  plaintiff's  counsel 
that  they  were  all  the  records  of  the  meet- 
In^B  of  the  administrative  conncll,  the 
business  board,  or  the  family  meeting,  re- 
lating to  the  expulsion  of  tbe  plaintiff, 
that  he  could  find.  The  witness  also  tes- 
tified that  be  kept  the  minutes  of  thecoun- 
cll.  and  that  tbey  were  correct.  The  plain- 
tiff read  In  evidence  extraetsfrom  tbe  min- 
utes of  the  business  board  before  tbey  were 
offered  by  tbe  defendant.  The  records  of 
both  boards  were  read  over  at  the  family 
meeting,  which  was  the  ultimate  and  final 
authority,  and  a  vote  taken  confirming 
the  action  ol  tbe  council  and  of  tbe  hoard, 
as  it  appeared  In  these  records,  withoat 
a  dissenting  vote.  Under  such  clrcum- 
Btnnces  It  mnst  bo  apparent  why  It  was 
not  deemed  necessary  to  discuss  these  ex- 
ceptions upon  the  decision  of  the  appeal. 
It  Is  also  very  plain  from  tbe  opinion  that 
the  plaintiff  failed  because,ln  the  Judgment 
nf  the  court,  he  was  not  entitled,  as  mat- 
ter of  law. upon  his  own  proofs, to  any  re- 
lief. It  may  be  that  a  different  view  waa 
taken  here  ol  tbe  legal  effect  of  some  ol  tbe 
facts  proven  from  that  adopted  by  the 
learned  referee,  but.  II  so,  it  does  not  fol- 
low that  the  facts  were  overlooked  ur  mis- 
apprehended. The  motion  mast  be  de- 
nied, wllb  coats.  All  concur. 


(138  N.  T.  «1) 

BAUKIDTT  V.  AMERICAN  TEIiBPHONB 
&  TDLBGRAPH  CO. 

<Coart  of  Appeals  of  New  york.    June  13, 
1883.) 

CoBPOKinoRS— Sbuvku  or  Fboobbb. 

Service  of  sammons  against  a  teletrraph 
and  tel^hone  company,  on  ita  general  superin- 
tendent, 1b  a  service  on  "a  managing  agent," 
within  Code  Civil  Proc.  S  431,  providing  that 
service  of  anmmons  on  a  domestic  oorponitioa 
must  be  made  by  delivering  a  copy  thereof, 
-within  the  state,  to  the  president  or  other 
head  of  the  corporation,  or  a  director  or  "man- 
aging agent"    10  N.  Y.  Supp.  138,  affirmed. 

Appeal  from  supreme  court,  general 
term,  second  department. 

Action  by  Clarisfia  J.  Barrett  against 
tbe  American  Telephone  &  Telegraph 
Company.  From  a  Jadgment  of  tbe  gen- 
eral term  (10  N.  T.  Snpp.  188)  affirming 
an  urder  denying  a  motion  to  set  aside 
MTTlce  of  soinmona,  defendant  appeals. 

Melville  tigleston,  for  appellant.   W.  B. 
Teomans,  for  respondent. 
T.84ii.s.no.4— 19 


GRAT,  J.  The  defendant  seeks  to  set 
aside  the  service  of  tbe  summons  In  this 
action  for  having  been  made  upon  Its  gen- 
eral superintendent.  It  is  a  domestic  cor- 
poration, and,  under  section  431  of  the 
Code,  such  a  service,  If  not  made  upon  the 
president,  secretary,  cashier,  treasurer,  or 
a  director,  might  be  made  upon  its 
managing  agent.  It  appeared  from  the 
affidavits  read  on  behalf  of  tbe  defendant 
company  that  tbe  person  served  was  the 
general  superintendent  of  the  work  of 
operating  the  lines  of  the  company.  It 
was  said  of  bim  that  he  was  given  that 
title  "to  distinguish  hira  from  superin- 
tendents of  divisions  of  its  lines,  and  from 
superintendents  of  other  departments  of 
bnslness."  That  was  a  snfflclently  broad 
agency  or  delegation  of  power  to  consti- 
tute bIm  a  managing  agent  of  tbe  com- 
pany. The  design  of  tbe  statute  was  to 
secure  notice  uf  the  commencement  of  a 
salt  to  tbe  corporation,  and  it  Is  very  ap- 
parent from  tbe  description  in  tbe  statute 
of  tbe  persons  upon  whom  service  might 
be  made  that  tbe  legislature  intended  to 
facilitate  such  service,  and  only  required 
that  tbe  person  to  be  served  eboold  sas- 
taln  such  reepouslble  and  representative 
relations  to  tbe  corporation  as  would  be 
comprehended  In  the  term  "managing 
agent."  This  langnage  would  exclndeper- 
sons  holding  such  subordinate  or  clerical 
positions  as  imposed  no  responsibility 
upon  them ;  bot,  pliilnly,  would  Include 
a  person  holding  so  responsible  and  repre- 
sentative an  office  as  did  the  general 
superintendent  of  this  company.  Tbe 
order  should  be  affirmed,  with  costs.  All 
cone  nr. 


on  N.  T.  47S) 

HASTINGS  V.  BROOKLYN  LIFE  INS.  CO. 
(Court  of  Appeals  of  New  York.    June  6; 
1893.) 

Livs  IiTBVSAKOB— Waiveb— Adthoritt  o»  Bborb- 

TART— EVIDENCB— NSW  TWUL. 

1.  Id  an  action  on  a  life  Insurance  policy 
the  question  was  whether  or  not  the  insured 
had  received  a  certain  letter  from  defendant 
terminating  a  waiver  of  [rayment  of  a  premium 
at  maturity.  Defendant's  secretary  testified 
that  he  folded  and  inclosed  the  letter  in  a 
sealed  envelope,  directed  it  to  the  Insured,  and 
put  it  in  a  baaket  in  the  office  where  letters 
for  mailing  were  usually  placed.  Defendant's 
porter  testified  that  it  was  his  dntj  to  take 
all  letters  from  the  Imsket,  and  mail  them, 
and  that  he  did  so,  but  he  had  no  recollection 
of  seehig  or  handling  this  particular  letter. 
The  letter  was  not  found  among  deceased's 
papers.  i/eM,  that  the  question  as  to  whether 
or  not  such  letter  was  mailed  to  and  received 
by  the  insured  was  for  the  jury. 

In  such  action  it  appeared  that  defend- 
ant's secretary  had  a  conversation  with  the  in- 
sured a  short  time  before  a  certain  premium 
fell  due,  in  regard  to  the  jwlicy,  in  which  he 
urged  him  to  retain  it,  and  told  him  he  would 
give  him  time;  but  whether  this  related  to 
a  past-due  premium  note  or  to  the  premium 
soon  to  mature  did  not  appear.  De^ndanfs 
local  agent  testified  that  his  best  recollection 
was  that  the  secretary  told  the  insured  tlut 
they  would  carry  him.  and  give  him  credit  for 
premiums  due  and  to  become  due.  The  in- 
sured was  defendant's  medical  ^jAminer  in 
his  locality,  and  it  desired  to  retain  him  as  a 
policy  holdtt.    BM  that,  though  the  testimony 
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of  the  local  agent  was  improbable,  the  QQes- 
tion  as  to  wbeUier  or  not  defendant  b  secretary 
waived  payment  of  the  premium  sood  to  ma- 
tnre  was  for  the  jury. 

3.  The  oral  agreement  of  the  secretary  of 
a  life  insurance  company,  made  outside  the 
state  in  which  Its  general  offices  are  located, 
to  waive  payment  of  a  premium  at  maturity) 
is  binding  oa  the  company.  17  N.  Y.  Supp. 
833,  reversed. 

4.  Where  the  trial  jQdge  condodes  that 
he  committed  an  error  in  refaaing  to  submit 
a  ease  to  the  jury,  and  grants  a  new  trial,  his 
order  should  be  sustained,  unless  it  is  clear 
that  there  wag  no  evidence  whatevw  to  sah- 
mit  to  the  jury. 

Appoal  from  BDpreme  coart,  general 
term,  flfth  departmpnt. 

Action  by  Allen  J.  Hastings  against  the 
Brooklyn  Llfn  Insarance  Comptiny  on  a 
life  Insurance  policy.  From  a  Judgment  of 
the  general  term  (17  N.  Y.  Snpp.  8881  re- 
versing an  order  made  on  a  case  ana  ex- 
ceptions, granting  plaintiff's  motion  for  a 
new  trial  after  verdict  directed  by  the 
court  In  favor  of  defendant,  plaintiff  ap- 
peals.  Ke  versed. 

Gary  &  Bumaey,  (Frank  Rumaey,  of 
counsel.)  for  appellant.  Wm.  H.  Ford, 
(Wm.  F.  GoKswell.  of  coanael.)  fur  re- 
spondent. 

O^BRIRN,  J.  A  recovery  la  songbt  In 
this  action  upon  a  policy  of  life  Insurance. 
At  the  last  trial  the  court  directed  a  ver- 
dict for  the  defendant,  but  snbsequently, 
upon  a  case  and  exceptions,  set  the  ver- 
dict aside,  and  granted  a  new  trial.  The 
Renerat  term  has  revered  this  order,  and 
reinstated  the  verdict  as  directed.  The 
appeal  Involves  simply  an  Inquiry  wtaetb- 
er  tbe  case  was  one  for  the  court  ortbe 
lory. 

Tbe  defendant,  by  Its  policy  bearing 
date  June  5, 1883,  Insured  the  lite  of  Kd- 
win  A.  Walter,  of  Kendall  Creek,  In  the 
state  of  Pennsylvania,  In  the  sum  of  $2,- 
500.  payable,  In  case  of  death  within  the 
life  of  tbe  policy,  to  his  executors,  admin- 
istrators, or  assigns.  The  Insnred  died 
OD  October  6, 1886,  and  bis  peraonal  repre- 
aentatlven  assigned  tbe  policy  tothe  plain- 
tiff. I'be  defense  Is  that  the  policy  was 
not  in  force  at  the  time  of  the  death  o!  the 
insured,  by  reason  of  his  failure  to  pay  the 
eemtannual  premlara  chut  became  due  De- 
cember 6,  Idsa,  and  another  payment 
which  became  due  Junes,  1886.  There  Is 
no  claim  tbat  these  payments  were  In  fact 
ever  made,  but  It  is  claimed  tbat  tbe  de- 
fendant has  waived  strict  performance  of 
the  contract  In  that  respect,  and  that, 
-while  they  are  still  due  to  the  defendant, 
and  may  be  deducted  from  any  recovery 
on  the  policy,  yet  ihe  circumstances  and 
dealings  lietweeu  the  parties  were  anch 
that  an  omission  tu  pay  the  premlams  on 
the  day  when  due  according  to  the  terms 
of  tbe  contract  did  not  produce  a  forfei- 
ture or  cancellation  of  the  policy. 

In  order  to  determine  whether  there 
was  any  question  in  thecase  (or  thejury  It 
becomes  necessary  to  examine  tbe  testi- 
mony, and  state  tbe  facts  establlabed  or 
conceded.  A  note  was  glv«^n  for  tbe  pay- 
ment due  Decembers,  1886,  wblcb  became 
doe  March  6,  1886,  but  was  not  paid,  and 
m  new  note  was  given  in  its  place  at  60 


dayfl.  Tbese  notes  contained  a  prorlalon 
pledving  tbe  policy  aa  security  for  their 
payment,  and  that.  In  case  of  nonpaymetit 
when  due,  the  policy  should  become  null 
and  void.  The  renewal  note,  which  be- 
came dun  May  4, 188(1,  was  nut  paid,  but 
tbe  act  of  tbe  defendant  in  extending  cred- 
it to  the  insured  for  premiums  falling  doe 
upon  pledge  of  tbe  policy  establlabed  a 
course  of  dealing  betweeen  tbe  parties 
which  li  was  necessary  to  terminate  in 
some  way  before  the  policy  could  be  treat- 
ed as  forfeited  and  void.  On  tbe  trial  the 
defendant  produced  and  put  In  evidence  a 
letterpress  copy  of  a  letter,  signed  by  its 
secretary,  bearing  date  May  27,  1886.  ad- 
dressed to  tbe  deceased  at  his  place  of  res- 
idence in  Pennsylvania,  notifying  him  that 
his  note  for  premium  on  tbe  policy  was 
due  May  4th,  and  was  not  paid.  It  stat- 
ed further  tbat  by  reason  of  this  nonpay- 
ment the  policy  lapsed,  "and  we  are  there- 
by obliged  to  cancel  it  on  our  books.  It 
you  have  any  desire  to  restore  it  to  full 
force,  be  good  enough  to  inform  as  at 
once."  This  letter,  if  received  by  tbe  de- 
ceased, doubtless  operated  to  terminate 
the  course  of  dealing  and  to  render  tbe 
policy  void,  unless  he  responded  to  It  In  a 
reasonable  time,  and  paid  the  arrears  of 
premium.  If  It  had  been  shown  tbat  the 
letter  had  been  actually  mailed  to  the  In- 
sured, tbe  presumption  would  be  tbat  be 
received  it;  but  we  think  tbat  tbe  defend- 
ant did  not  prove  the  mailing  of  tbe  letter 
BO  conclusively  as  to  warrant  the  court 
In  taking  the  question  from  the  Jury.  Tbe 
secretary  swore  tbat  he  wrote  and  signed 
the  letter,  and  then  gave  It  to  an  attend- 
ant to  copy  In  the  book,  who  brought  It 
back  to  bim  In  such  a  coudltlon  as  to 
show  tbat  It  had  been  In  the  letterpress. 
The  secretary,  as  he  swears,  then  folded 
and  Inclosed  It  In  a  sealed  envelope,  with 
a  notice  upon  It  to  return  unless  deliv- 
ered, directed  It  to  the  Insured,  and  then 
put  It  in  a  buskel  In  the  office  where  letters 
for  mailing  were  usually  placed.  This  Is 
all  the  secretary  knew  about  the  malllnic 
of  tbe  letter,  but  tbe  porter  In  tbe  office 
testified  that  his  business  was  to  take  the 
letters  from  the  basket  and  mall  them; 
that  be  mailed  all  letters  found  In  tbe  bas- 
ket, but  had  no  recollection  of  ever  seeing 
or  handling  this  particular  letter.  He 
knew  nothing  on  tbat  point  except  what  Is 
to  be  inferred  from  bis  aHual  custom  and 
practice.  On  the  other  band,  ft  wassbown 
tbat  no  such  letter  was  found  among  the 
letters  or  papers  of  the  deceased,  who 
was  a  pbvslclan,  and,  aside  from  what 
the  porter  testified  to  os  to  mailing, 
there  was  no  fact  or  circumstance  shown 
that  would  warrant  tbe  conclusion  that 
be  had  received  It.  It  could  not  be  held, 
tberofore,  as  matter  of  law.  that  tbe  facts 
herein  established  the  mailing  of  tbe  let- 
ter. While  the  facts  and  clrcnmstancea  In 
support  of  that  conclusion  are  quite  per- 
suasive, and  would  amply  warrant  tbe 
jury  in  finding  thut  it  had  been  mailed, 
yet  the  question  was  one  wltblu  tbeir 
province,  and  should  not  have  been  deter- 
miued  by  the  court.  If,  however,  there  Is 
nosufflrient  answer  to  the  defunlt  in  tbe 
payment  of  the  premium  that  fell  due  on 
tbe  6tb  of  June,  IsSO,  following  tbe  date 
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of  the  letter,  the  qaestloQ  tbae  fur  conald- 
ered  would  oot  be  materlul.  On  tbe  part 
or  tbe  plalntin  soidr  proof  was  siren  of  a 
coDTerBstioo  between  tbe  deuensed  and 
the  Hccretary  of  the  defendant  on  or  about 
May  6, 1886,  at  or  near  tbe  place  of  resl- 
dnnceof  tbelnsnred  in  Pennaylraola.  Tbe 
witneas  who  teatlfled  as  to  tble  conver- 
ftatlon  waa  the  aainepenion  who  was  or 
bad  been  tbe  defendaat'n  local  accent  In 
the  territory  where  tbe  Insured  lived,  and 
who  had  charge  of  the  collection  of  preml- 
ama  there.  Tbe  witness  was  not  able  to 
fflTe  tbfl  langnage  med  by  the  parties  to 
ttala  eonveraRtlon.norwas  his  reeollectloii 
oritssnbstance  very  clear,  but,  after  aeveral 
qneations  were  pat  to  blm  by  connnel  and 
tbe  court,  he  flually  swore  that  bis  best 
recollection  of  the  substance  of  the  con- 
versation was  that  the  secretary  said  to 
tbe  Insured  that  they  would  carry  him, 
and  give  blm  credit  for  preniiuDis  due  and 
to  become  due  tbereafter.  If  this  testimo- 
ny stood  alone,  it  might  be  regarded  as 
sornewhat  Improbable,  at  least,  bnt  there 
are  some  conceded  facts  and  circnmstan- 
ces  that  might  be  considered,  possibly,  as 
giving  It  some  support.  There  is,  no 
doubt,  a  dispute  as  to  the  fact  that  the 
secretary  was  there  and  met  the  deceased, 
and  had  a  talk  with  blm  In  regard  to  the 
policy.  The  Insured  was  the  defendant's 
medical  examiner  In  the  locality,  and  the 
company  or  its  officers  were  desirous  of 
retaining  him  for  some  reason  as  oneoflts 
policy  holders.  The  secretary  himself  ad- 
mits this,  and  also  that  he  urged  tba  In- 
sured to  retain  bis  policy,  and  that  he 
told  him  they  would  glvs  Mm  time,  but 
wbettaer  this  related  to  tbe  note  that  bad 
]uet  fallen  due  or  to  tbe  premium  to  fall 
due  a  month  afterwards  la  not  clear. 
Whether  there  was  in  fact  any  promise  or 
agreement  nn  the  part  of  tbe  defendant 
to  waive  prompt  payment  of  the  June 
premiam  was,  we  think,  under  all  the 
circumstances,  a  queatloD  for  the  Jury. 

However  Imprubahle  the  testimony  of 
a  witness  may  appear  who  testltloi  to  a 
fact  nut  in  itself  impossible  in  the  ordina- 
ry course  of  events,  the  credibility,  force, 
and  eOect  of  such  testimony  are  for  the  Jury. 
If  the  statement  ot  this  witness  In  its  full 
8i:ope  and  length  Is  to  be  accepted,  then 
there  was  an  agreement  between  the  In- 
flured  and  the  defendant's  secretary,  act- 
ing In  its  behalf,  to  the  effect  that  crodlt 
would  be  given  for  the  premiums,  if  tbe 
officer  bad  the  power  to  bind  the  compa- 
ny by  such  an  agreement  or  promise.  The 
learned  general  term  was  of  tbe  opinion 
that,  as  the  secretary  was  at  the  time  in 
another  state,  and  not  at  the  general  of- 
fice of  the  company,  he  bad  no  power  to 
bind  It.  We  cannot  concur  In  this  view. 
The  secretary  Is  one  of  the  general  mana- 
ging agents  of  a  corporation,  and  when  in 
the  discharge  of  tbe  duties  of  bis  office  he 
represents  tbe  corporation  itself.  To 
waive  prompt  payment  of  a  premiam 
about  to  (all  due  la  an  act  within  the  gen- 
eral powers  of  the  aseretary  of  a  life  In- 
anranee  company.  Tbe  president  or  oth- 


er general  officer  of  a  corporation  has 
power,  prima  facie,  to  do  any  act  which 
the  directors  could  authorise  or  ratify. 
Couover  v.  Insurance  Co.,  1  N.  Y.  290; 
Booth  V.  Bank,  6U  N.  T.  896:  Leslie  v.  Lor- 
illard,  110  N.  Y.  519,  18  N.  E.  Rep.  363; 
Holmes,  Booth  &  Haydens  v.  Willard,  123 
N.  Y.  76,  26  N.  E.  Kep.  1063;  Patterson  v. 
Boblnson,  116  N.  Y.  193,  22  N.  E.  Bep.  372; 
Rathbun  v.  Snow,  123  N.  Y.  843,  26  N.  E. 
Rep.  879;  Railroad  Co.  v.  Dixon,  114  N.  Y. 
80,21  N.  B.  Rep.  110;  Mor.  Priv.  Corp.  H 
251-253.  There  Is  no  reason,  and  we  are 
not  referred  to  any  controlling  authorityi 
for  holding  that  the  valid  exercise  of  bla 
powers  depends  upon  the  particular  place 
where  he  may  be  at  tbe  time.  Tbe  true 
test  of  his  authority  to  bind  the  corpora- 
tion is  not  whether  he  acts  in  the  gener- 
al office  or  In  a  distant  state,  but  whether, 
at  tbe  time,  be  Is  engaged  In  the  discharge 
of  tbe  general  duties  of  bis  office,  and  in 
tbe  basTnesB  of  the  corporation.  These 
views  lead  to  tbe  conclusion  that  the  case 
should  have  been  submitted  to  the  Jury. 
Tbe  tacts  were  not  before  tbe  general 
term.  The  only  question  was  whether  the 
trial  Judge  committed  an  error  of  law  in 
setting  aside  tbe  verdict  which  be  had  di- 
rected, and  granting  a  new  trial.  He  was 
authorised  to  review  bla  own  action  and 
motion  for  a  new  trial,  and,  If  satisfied 
that  be  bad  committed  an  error  In  refus- 
ing to  submit  the  case  to  tbe  Jury,  or  in 
any  other  respect,  to  grant  a  new  trial. 
Me  had  the  advantage  of  seeing  the  wit- 
nesses and  observing  their  general  InteJli- 
gence,  demeanor  in  testifying,  and  appar* 
ent  (alrnesa  and  candor,  and  UDless,  In 
soch  a  ease.  It  Is  dear  that  there  waa  no 
evidence  whatever  to  submit  to  tbe  Jury, 
bis  order  should  be  sustained.  Devlin  v. 
Bank.  125  N,  Y.  767,  26  N.  E.  Rep.  744.  We 
have  already  expressed  our  views  on  that 
question,  and,  Indeed,  the  learned  general 
term  did  not  bold  that  the  case  was  desti- 
tute or  all  evidence  to  go  to  tbe  Jury  as  to 
the  alleged  agreement  between  the  In- 
sured and  the  defendant's  secretary  to 
waive  the  payment  of  tbe  premium  about 
to  become  due.  but  ouly  that  the  secreta- 
ry did  not  possess  tbe  power  to  bind  tbe 
company  thereby  at  the  place  where  he 
then  was.  The  order  of  the  general  term 
staonld  he  reveraed,  and  that  of  tbe  special 
term  affirmed,  with  costs.  All  concur. 
Ordered  accordingly. 


(138  N.  Y.  608) 

PAI<MWR,  AppdUnt,  t.  BOWBN,  Respond- 
ent 

(Court  of  Appeals  of  New  York.   April  U, 

189a) 

i>avid  Hays,  for  appelant  Thomas  Raines, 
for  rcqtondent. 

No  opinion.  Judgment  affirmed,  and  jndx- 
ment  absolute  ordered  for  defradant,  with 
costs,  on  opinion  of  general  term.  IS  N.  Y. 
ess.    AH  concor,  except  FINOH  and 


JJ.,  absent. 
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(IM  N.  T.  417) 

BOOAN  T.  KAVANAUGH  «t  sL^ 
(UODTt  of  Appeal*  of  New  York.   June  9, 

1893.) 

OonrsconoN  or  Will  —  Leoaoibs  —  Jubibdio* 

TION. 

L  The  will  of  testator,  who  owned  both 
personal  and  real  property,  provided  that  **in- 
•tead  of  giving  an  equal  share  to  at)  the  chil- 
dren, I  only  will  P.  and  H.  $500  each.  If  there 
U  tluit  for  them  when  I  and  mj  wife  get  done 
with  the  propertr*  and  then,  if  there  is  anj- 
tUnr  left  after  paying  P.  and  H.  $500  each, 
the  remainder  I  will  to  O.,  my  eon."  Beld, 
that  It  was  testator's  intent  to  charge  such 
legacies  on  the  land 

2.  An  action  in  equity  will  not  He  against 
a  person  who  hai  purchased  testator's  land 
from  the  deviaeea,  takm  poasession  thereof, 
and  paid  oft  some  of  the  debts  of  the  estate 
without  administration  or  proof  of  snch  debts. 
In  behalf  of  legatees  nsder  the  will,  to  ha  ye 
such  land  sold  for  the  payment  of  their  leg- 
acies, since  a  court  of  equity  cannot  admlDister 
on  the  estates  of  deceased  persons,  and  since 
an  action  to  enforce  a  sale  of  land  to  satisfy 
legacies  charged  thereon  without  makini;  the 
Mjuinlstrator  of  decedent  a  party  is  irregular. 

Appenl  from  Buoreme  court,  general 
term,  fifth  department. 

Action  by  Phoebe  J.  Hogen,  leffatee  un- 
der the  will  of  Edward  Howard, dcreftHed, 
againnt  Daniel  Kavanungh  and  othore,  to 
declare  a  Uen  ctaartrlnK  the  payment  of 
snrfa  lesacy  on  land  of  testa  tor  parebaeed 
by  KavanauKh  from  devisees  under  the 
will,  and  to  have  the  land  sold  to  Katisfy 
the  lesracy.  From  a  Judement  oT  the  gen- 
eral term  (18  N.  Y.  Supp.  0^6)  affirming  a 
Jadgmeot  entered  on  the  reportof  a  referee 
that  the  land  be  sold  for  the  payment  of 
each  legacy  subject  to  the  claims  of  Kara- 
naugh  for  money  advanced  by  him  In  be- 
half ol  the  estate,  and  to  a  mortgage  on 
■ucb  land,  held  by  defendant  Jnlla  A.  Al- 
len, complainant  appeals.  Modified. 

Wm.  H.  UenderaoD,  tor  appellant.  J.  6. 
Record  and  W.  Woodbory,  (or  respund- 
en  ts. 

O'BRIBN.  J.  The  Judgment  Id  this  case 
has  Tlrtuallj  settled  and  closed  ap  the 
eatate  of  a  deceased  person  trithunt  ad- 
mlDlstratloD  or  any  resort  whatever  to 
the  procedure  prescribed  by  statute  fur 
the  proof  of  debts  and  payment  thereof 
from  the  personal  estate,  or.lf  Insufllclent, 
the  sale  of  the  realty  for  that  parpotje. 
An  action  In  eqnlty.  In  which  both  aldea 
are  actors,  baa  been  aabstltated  tor  the 
regular  and  orderly  proceedings  under  the 
atatntesfor  the  settlement  of  tbeestatm 
of  deceased  persona,  it  appears  that  In 
September,  1864,  Edward  Howard  died, 
leaving  a  will  and  codicil,  which,  In  Jan- 
uary, 1866,  were  duly  proved  and  admitted 
to  probate.  No  executor  was  named  in 
the  win  or  codicil,  and  do  admlolstratlon 
with  the  will  annexed  or  otherwise  waa 
ever  applied  for.  The  entire  drb  and  con- 
trol of  the  property,  both  real  and  per- 
sonal, was  given  by  the  will  to  the  widow 
during  her  natural  life,  and  legacies  were 
given  to  his  children,  of  whom  the  plaintiff 
Is  one.  The  legacy  tu  the  plaintiff  was 
modified  In  some  respects  by  the  codicil, 
bearing  date  April  21, 18tt4,  and  her  claim 
wblefa  Ik  sought  to  be  enforced  In  tbls  ae- 

'Bsarvumeiit  denied.  See  M  M.  B.  Rep.  10i& 


tlon  Is  there  expressed  In  the  following 
language  of  the  testator:  "Instead  of  kIv> 
Ing  an  equal  ahare  to  all  the  ehtldnm,  I 
only  will  Phoebe  Hiiganand  Phlla  Hogan 
five  hundred  dollars  each.  If  there  Is  that 
[or  them  when  I  and  my  wile  get  done 
with  the  property;  but  they  are  not  to 
have  anything  until  I  und  my  wife  get 
through  with  the  property;  and  then,  II 
there  Is  anything  left  after  paying  Phoebe 
and  Pblla  Hogan  their  five  hundred  dol- 
lars each,  the  remainder  I  will  to  George 
M.  Howard,  my  son."  Another  daughter 
was  the  wHeof  the  defendant  Kavannugh, 
aud  the  codicil  states  that  he  had  ad- 
vanced to  her  $500,  but  makes  no  bequeat 
to  her.  The  estate  Is  found  to  have  con- 
sisted of  an  linprored  farm  of  about  75 
acres,  worth  about  $2,500,  and  about  9200 
In  personalty.  It  appears  thatthe  widow 
conveyed  her  lireentateln  tbelaad.and  the 
sun,  as  residuary  devisee,  bis  Interest,  to 
the  defendant  Kavanaugh,  who  went  into 
pos8esBion  Immediately  after  the  testator's 
death,  which  gave  bim  the  title,  subject 
to  debts  and  keacles.  Un  the  ISthuf  Jan- 
uary, 1S72,  Kavanaugh  and  wife  mort- 
gaged the  (arm  to  the  defendant  Julia  Al- 
len, to  secure  the  sum  of  fliOOO,  and  Inter- 
est thereon,  which  was  puld  to  Kava- 
naugh. and  nsed  by  him  to  pay  a  note  up- 
on which  he  was  surety,  made  by  the  tes- 
tator, and  as  to  which  there  fs  a  dispute 
as  to  whether  It  was  in  fact  the  debt  of 
the  testator  or  the  son-ln-iaw;  and  the 
testator  in  bis  will  described  the  note  as 
one  "that  be  bad  signed  with  his  son-in- 
law."  The  interest  on  the  mortgage  was 
pafd  by  the  mortgagor  to  January  13, 
1S90,  but  the  principal  remained  unpaid. 
It  la  found  that  Kavanaugh  himself  paid 
the  balance  due  on  tlieuote.amountlng  to 
$:tU0,  and  also  the  legacy  of  ^riUO  to  the 
daughter  Phlla  Hogau,  and  he  was  treat- 
ed in  tills  action  as  the  equitable  asalcnee 
thereof,  and  both  he  und  Mrs.  Allen  as  the 
equitable  asslgnues  of  debts  of  the  tes- 
tutur,  and  representatives  of  creditors  as 
to  the  claims  paid  by  them,  or  with  funds 
turnlsiieii  by  them.  The  plaintiff's  action 
was  to  procure  tlie  Judgment  of  the  court 
declaring  her  legacy  to  be  a  lien  or  charge 
upon  the  land,  and  directing  a  sale  thereto 
to  pay  It.  The  referee  held  that  It  was, 
but  he  also  held  that  the  mortgage  was  a 
prior  charge,  as  well  us  the  claims  of  Kav- 
anaugh for  the  money  advanced  by  bIm 
to  apply  upon  the  notes,  and  Intereat 
thereon,  besides  bis  costs  In  this  action. 
He  directed  a  sale  to  pay  these  claims, 
with  the  expenses  first,  then  the  two  lega- 
cies out  of  the  surplus,  It  sufficient  for  that 
purpose,  and,  if  not,  then  pro  rata. 
Whether  a  legacy  Is  a  charge  upon  realty 
Is  always  a  question  of  the  testator's  In- 
tention, and  that  appears  froia  the  will  tn 
this  case.  There  can  beno  doubt  that  the 
testator  Intended  to  charge  these  legacies 
to  his  daughters  upon  the  land  within  the 
established  rulesappllcable  to  the  question 
as  settled  by  adjudications.  Fevre  t. 
Toole,  84  N.  Y.  95;  Hoyt  v,  Hoyt,  85  N.  Y. 
142;  Scottv.StebhlnH,9l  N,Y.605;  McCorn 
V.  McCorn.  100  N.  Y.  611,  8  N.  E.  Rep.  480; 
Morris  V.  Slclcly.133  N.  Y.  4S6,81  N.E.  Rep. 
832.  That  part  of  the  Judgment,  there- 
fore, wbteb  declares  tbe  legacies  to  b»  a 
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cbai^e upon  the  land  l8  correct;  nor  can 
there  be  any  objection  to  the  maintenance 
of  an  action  in  a  court  of  equity  to  procure 
a  Jadgmeiit  for  tbat  purpoac,  tboagb  It 
mlgbt  not  be  proper  In  all  cases  and  ander 
all  circa  instanced  to  direct  a  sale  of  tbe 
land  lor  their  payment.  Tbe  primary  fund 
fortbfl  payment  of  debts  and  legacies  la 
tbe  persona]  estate,  and  tbe  laad  cannot 
bit  resorted  to  for  that  purpose  UDtll  the 
personal  Is  exhausted  tn  the  ordinary 
coarse  of  ad  mints  tratlou,  and  nnder  the 
aatbority  of  the  Ktatute.  KlnRsland  t. 
Uurray.  138  N.  7. 170,  90  N.  E.  Bep.  845. 

The  dltflcnlty  with  this  case  is  tbat  tbe 
Jndgroent  appropriates  tbe  real  estate  of 
tbe  decedent  to  tbe  payment  of  debts 
irltfanut  tbe  statutory  proceedluKS  toas< 
certain  who  tbe  creditors  are,  and  tbe 
amount  and  validity  of  the  debts.  Tbe 
defendants  were  made  parties  to  tbla  ac- 
tion because  they  were  la  posaesslon  of 
tbe  land,  and  Mrs.  Allen,  becaase  there 
was  a  mortKage  apon  it  In  her  favor  apon 
record.  They  were  not  made  parties  as 
creditors,  or  for  tbe  purpose  of  litigating 
tbe  questioD  whether  they  were  creditors 
or  not,  and  the  amount  and  Talldlty  of 
their  elalma  as  aoeb.  Tbe  referee  baa 
tooDd  that  there  are  nu  other  creditors, 
aad  possibly  that  may  be  so.  But  this 
fludlDg  would  not  bind  an;  one  hereafter 
wbo  was  not  a  party  to  this  action,  and 
wbo  madd  a  claim  against  the  eiitate 
tbroogb  tbe  regular  cbanuel  at  admlnis^ 
tratlon.  An  action  of  tbia  character  Is 
not  a  fluitableand  appropriate  proceeding 
for  ascertaining  who  the  creditors  are, 
and  the  most  tbat  it  could  deSnltely  or  fi- 
nally determine  was  as  to  tbe  rights  of  the 
parties  tbemselves.  It  coald  not  decide 
whether  others  had  claims  or  not.  This 
Is  the  case  of  a  purchaser  of  tbe  real  es- 
tate of  the  testator  from  his  devisees, 
who.  baring  gone  Into  posseBslon,  pays 
op  such  debts  as  he  wlBhea,  or  perhaps 
can  find,  and  then,  without  admlnistra- 
tioD.  or  any  proof  of  these  debts  In  the 
refEular  way,  uses  them  to  protect  his 
title  and  possession,  as  prior  claims 
against  legatees  who  have  Hens  nnder  tbe 
will.  The  claims  of  creditors  of  a  de- 
ceased person  are  preferred  to  those  of  bis 
legatees  or  devliteeB,  for  tbe  only  Interest 
in  the  testator's  property  tbat  he  could 
traDHinit  to  them  was  what  remained 
after  the  payment  of  bis  Just  debts.  Piatt 
V.  Piatt,  106  N.  Y.488,  12  N.  E.  Hep.  22; 
Ruesetta  v.  Bleau.  181  N.  7. 182.  30  N.  E. 
Rep.  63.  Bat  the  right  of  a  creditor  to 
resort  to  the  real  estate  of  bis  deceased 
debtor  did  not  exist  at  common  law,  nor 
was  the  collection  of  debts  from  the  real 
estate  ever  regarded  as  a  part  of  the  Jurls- 
dlrtlon  of  courts  of  equity.  MacLaury  v. 
Bart,  121  N.  T.  636,  24  N.  E.  Rep.  1013. 
Tbat  right  was  conferred  by  statute,  and 
It  must  be  asserted  and  proved  In  the 
manner  tbat  tbe  statate  prescribes.  Here 
the  real  estate  of  tbe  deceased  Is  directed 
to  be  sold  for  tbe  payment  of  debts  by 
tbe  decree  of  a  court  of  equity,  without 
regard  to  any  of  the  statutory  steps  that 
must  precede  such  sale  in  tbe  ordinary 
coarse  of  administration.  It  is  supposed 
that  tbe  facta  found  by  tbe  referee  permit 
this  to  be  done.  He  has  found  that  there 


are  no  other  debts  and  do  other  personal 
estate;  but,  as  there  was  no  one  made  a 
party  to  the  action  who  represented  the 
creditors  or  tbe  personal  estate,  the  find- 
ing, aa  already  obHerved,  can  hind  no  one. 
except,  possibly,  the  parties  to  tbe  action 
themselves.  We  will  not  now  stop  to  In- 
quire wbMber  a  party  to  an  action  of  this 
kind,  who  happens  to  be  a  creditor,  can 
in  any  case  assert  his  claim  to  tbe  real 
estate  of  a  deceased  person  in  a  court  of 
equity  when  invited  there  for  some  other 
purpose,  or  when  it  in  sought  to  charge 
tbe  land  with  some  other  claim.  Possibly 
it  might  be  done  In  a  ease  where  the 
regular  process  of  administration  had 
reached  tbe  ^tage  where  real  estate  could 
be  sold  for  tbe  payment  of  debts,  and  an 
executor  or  administrator  who  coald 
represent  creditors  and  the  personal  es- 
tate was  a  party.  It  Is  not  necessary  to 
Inqalra  bow  far  and  under  what  clreom- 
stances  a  court  of  equity  would  have 
Jurisdiction  tn  such  a  case.  It  Is  sufficient 
to  say  that  a  conrt  of  equity  Is  not  the 
tribunal  appointed  by  law  to  administer 
upon  the  estates  of  deceased  persons,  and 
that  part  of  the  Judgment  in  this  caae 
which  virtually  provides  for  the  sale  of 
the  real  estate  of  the  testator  for  the 
payment  of  debts  cannot  be  sanctioned 
without  encouraging  irregularities,  and 
perhaps  abuses,  of  the  gravest  kind,  and 
which  in  the  end  might  seriuusly  affect 
tbe  rights  of  parties  Interested  In  the  es- 
tatea  nf  deceased  persons.  There  can  be 
no  hardship  In  requiring  creditora  or  their 
aaalgnees  to  proceed  in  tlie  regular  way 
to  appropriate  real  estate  to  the  payment 
of  debts.  Tbe  statutory  procedure  is 
plain  In  itself,  and  obscure  or  doubtful 
questions  have  been  solved  by  the  de> 
clslons  of  tbe  courts.  O'FIyna  v.  Powers, 
136  N.  Y.413,  82  N.  E.  Bep.  1085;  In  re 
Powers,  124  N.  Y.  3A1,  26  N.  E.  Rep.  040; 
Klngsland  v.  Murray,  supra. 

We  have  not  been  referred  to  any  au- 
thority that  lends  any  sanction  to  the 
procedure  adopted  lu  this  case,  and  It  Is 
believed  none  can  be  found.  Tbe  referee 
and  tbe  counstil  iu  tbe  case  all  admit  In 
some  form  that  it  is  a  departure  from  the 
regular  and  usual  method  of  enforcing 
debts  and  legacies.  While  the  plalotiff's 
action,  lu  so  far  as  it  seeks  to  have  the 
legacy  charged  upon  the  land,  may  be 
regular.  It  is  difficult  tu  see  how  It  can  be 
enforced  by  a  sale  without  the  pn-sence 
on  the  record  of  the  administrator  of  tbe 
deceased.  The  debt  of  Ure.  Allen  is  en- 
titled to  priority  over  tbe  legacies,  not  by 
virtue  of  the  mortgage,  but  only  so  far  as 
she  can  maintain  tbe  status  of  a  cred- 
itor of  the  deceased,  or  tbe  assignee  in 
equity  of  some  claim  enforceable  against 
his  estate.  Though  It  Is  quite  apparent 
that  the  parties  on  both  sides  have  mis- 
conceived tbeir  rigbta,  It  may  be  desirable 
to  save  as  much  of  what  has  been  done 
as  possible  consistent  wltb  tbeir  tuteresta. 
Tbe  Judgment  should  be  modified  by 
providing  for  a  sale  of  the  real  estate  for 
the  payment  ot  tbe  legacies,  subject  to 
the  rights  of  creditors  of  tbe  deceased  and 
of  persons  who  equitably  represent  cred- 
itors, to  be  paid  out  of  the  fund  before 
the  legatees,  bat  only  after  the  debts  bave 
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been  duly  established  In  the  Burrogate'e 
court,  and  such  proceedlnffe  had  aa  will 
anthorlze  proceedloKB  for  the  sale  of  real 
estate  for  the  payment  of  the  debts  ol  the 
testator;  the  sale  aod  execatlon  ol  the 
Judgment  to  be  stayed  oDtU  such  pn»oeed- 
loKB  are  had,  without  costs  to  either 
party.  The  order,  unless  aKreed  upon  by 
the  parties,  tu  he  s«>ttled  by  a  Judge  of 
this  court.  All  concnr. 
Judgment  accordingly. 


(138  N.  Y.  S3Z) 

CENTER  T.  WEED. 
(Uonrt  of  Appeals  of  New  York.    June  13, 

1898.) 

Spbcivio  PKRFOKMA.SCE— Contract. 

Where  defendant,  who  holds  a  secret 
l^al  title  to  land,  indaces  others,  br  false 
representationB  as  to  the  title,  to  accept  a  deed 
thereof  jointly  with  himself,  from  a  third  per- 
son, whom  the  other  grantees  beliere  has  an 
intM«et  thordn  inheritance  from  bis  gran- 
tor, such  false  representations  will  be  given 
contractual  effect,  and  defendant  will  be  bound, 
as  by  a  promise  which  equi^  will  enforce,  to 
make  good  the  title  to  the  other  grantees. 

Appeal  from  supreme  court,  general 
term,  fifth  department. 

Action  by  Ella  Weed  Center  against 
James  I.  Weed  to  compel  defendant  to 
convey  to  plaintiff  an  undivided  one-tbird 
Interest  In  certain  real  estate.  From  a 
Judgment  of  the  general  term  (18  N.  Y. 
8app.  654)  afiSrmlng  u  Judgment  for  plaln- 
tlfi,  defendant  appeals.  Affirmed. 

John  D.  Teller,  for  appellant.  Chester 
M.  BlHott,  for  respondent. 

MATNASD,  J.  The  substantial  relief 
which  the  plaintiff  has  secured  In  this  ac- 
tion consists  of  a  decree  adjudging  that 
she  Is  the  equitable  owner  of  an  undivided 
one-third  of  the  real  property  described  in 
the  complaint,  of  which  the  defendant  has 
the  legal  title,  and  direetlnjc  that  he  con- 
vey to  her  the  share  to  which  she  is  thus 
entitled.  The  parties  are  children  of 
Charles  H.  Weed,  who  died  intestate  In 
June,  1889.  seised  of  three  parcels  of  real 
estate,  and  leaving,  besides  these  parties, 
a  widow,  two  dnnghterti.  and  a  son,  sur. 
vlvlng  him.  At  the  time  of  his  death  his 
widow  was  tbe  owner  of  a  honse  and  lot 
upon  which  the  family  resided,  and  known 
as  the  "Homestead  Property."  The 
daughters  were  all  married,  and  lived 
away  from  home,  but  In  or  near  the  same 
village.  The  other  son  was  an  invalid, 
and  unmarried,  and  died  in  February, 
1890,  Intestate.  The  defendant  was  then 
44  years  of  age,  and  unmarried,  and  had 
not  lived  at  home  since  be  was  16,  but  bad 
frequently  visited  his  parents,  and  was  at 
the  homestead  when  his  father  died,  and 
remained  there  after  bis  death,  caring  for 
the  mother  and  the  Invalid  brother.  Mrs. 
Weed  seems  to  have  had  a  mother's  love 
and  affection  for  all  ber  children,  and  her 
relations  with  tbem  all  were  friendly  and 
cordial,  but  she  was  especially  fond  of  the 
defendant;  and  It  is  evident  that  she  con- 
fided In  him  folly,  and  that  he  bad  the  en- 
tlrecontrol  and  management  of  her  affairs 
afterberbusband's  death.  Shedled  March 


28, 1890,  also  intestate.  One  of  the  pieces 
of  real  property  owned  by  the  father,  and 
known  as  the  "Eight-Acre  Pnrcel, "was 
in  the  possession  of  Mrs.  Caroline  Potnam. 
one  of  the  danghters,  who  had  occupied  it 
since  1866,  and  who  claimed  that  she  had 
gone  into  possession  under  an  ugreement 
with  her  father,  which  had  been  performed 
on  ber  part,  that  If  sbe  woold  live  opon 
the  property,  and  Improve  It,  and  make 
her  home  there, he  would  convey  It  to  ber, 
and  it  should  be  her  property.  Snbse. 
qnentlythe  rather  mortgaged  the  premises 
to  the  plaintiff's  hnsbaod,  which  mor^ 
gage  was  outstanding  when  he  died,  and 
shortiv  alter  bis  death  an  action  was 
brought  to  foreclose  it,  to  which  all  his 
beirs  at  law  were  made  parties  defendant. 
Mrs.  Pntnam  Interposed  a  defense. setting 
up  the  asreemeut  with  her  father,  and 
claiming  that  by  virtue  of  It  she  was  the 
rightful  owner  of  the  property,  and  enti- 
tled to  a  deed  free  of  all  incnmbrnnces. 
Various  attempts  were  made  In  tbelife- 
time  of  the  mother  to  settle  this  contro- 
versy. In  which  the  defendant  actively  par- 
ticipated. Mrs.  Pntnam  finally  proposed 
that  If  the  other  heirs  wonid  convey  to 
her  their  Interest  In  the  elgbt  acres  she 
would  pay  off  the  mortgage,  and  convey 
to  them  her  interest  as  heir  at  law  in  the 
other  pieces  of  real  estate  owned  by  her 
father.  It  was  shown  that  these  pieces 
were  worth  from  $5,000  to  $6,000,  and  it 
has  been  found  tbat  Mrs.  Putnam's  lot, 
after  paying  off  the  mortgage,  was  worth 
91,650.  If  her  proposition  had  been  ac- 
cepted she  wonid  thus  have  racdved  near- 
ly a  foil  equivalent  In  value  for  the  ex- 
change which  she  had  made.  The  plalntiO 
alone  strenuously  objected  to  a  settlement 
on  these  terms, Klvlng  as  herprlnclpal  rea- 
son that  both  Mrs.  Putnam  and  the  other 
sister,  Mrs.  Gllmure.had  received  from  the 
father,  In  hfs  liretlme.advaoGementsto  the 
amount  of  several  thousands  of  dollars  In 
excess  of  what  she  bad  received,  and  chat 
by  this  arrangement  she  would  not  be 
placed  opon  an  equality  with  the  other 
heirs.  Pending  the  negotiations  the 
mother  died,  apparently  the  owner  ol  the 
homestead,  and  of  the  personal  property, 
of  the  value  of  9600;  and  the  plaintltT,  aa 
one  of  ber  beIrs  at  law,  was  entitled  to  an 
undivided  one-fourth  of  whatever  estate 
she  may  have  left.  Mrs.  Putnam's  salt 
was  noticed  tor  trial  the  following  week, 
and  the  efforts  for  a  compromise  were  re- 
newed. In  which  the  defendant  was  a 
prominent  actor.  He  represented  to  the 
plaintiff  that  she  ought  now  to  be  willing 
to  accept  of  the  terms  proposed,  beeanse, 
by  reason  of  the  death  of  Mrs.  Weed,  sbe 
would  become  entitled  to  a  share  of  her 
property,  In  addition  to  tbat  which  she 
had  In  her  father's  estate,  or  what  she 
would  acquire  by  the  transfer  from  ber 
sister.  The  plaintiff  was  still  reluctant  to 
consent  to  a  settlement,  and  still  claimed 
that  she  should  receive  more,  in  order  to 
render  her  portion  equal  to  that  which 
the  other  heirs  would  receive.  Mrs.  Put- 
nam then  proposed  to  convey  to  the  plain- 
tin  and  defendant  and  Mrs.  Gilmore  ber 
Interest  In  the  homestead,  which  they  all 
assumed  belonged  to  the  mother  when  she 
died,  In  addition  to  the  two  pieces  (rf  real 
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estate  owned  tbe  lather;  and  the  de- 
fendant orised  ttie  plalutm  to  accept  of 
tbiB  proposition,  and  stated  to  her  that 
II  she  did  she  would  have  aooe-tblrd  inter- 
est Id  tbe  homestead,  and  her  share  ol  the 
personal  property,  and  tbst  his  mother 
had  not  made  any  will,  or  any  dlspoeitlon 
uf  her  property,  that  be  Icnew  of.  The 

Blalntin  then  consulted  with  her  atturoey, 
tr.  William  E.  Hnghltt,  of  Auburn,  and 
Intrusted  Mm  with  tbe  further  manago* 
meat  of  the  business.  He  had  a  confer- 
euee  with  the  defendant  at  tbe  office  of  his 
attorney,  in  which  he  stated  tbe  terms  of 
eettlement,  as  be  understood  them,  to 
which  tlie  defendant  nssented. 

It  is  manliest  tbat  bofh  the  plaintiff  and 
ber  attorney  suspected  that,  owing  to  tbe 
confidential  relet tlons  existing  between  de- 
fendant and  his  mother*  she  might  bave 
made  a  will  in  bis  favor,  or  conveyed  her 

f)roperty  to  him ;  and  tlie  attorney,  belore 
eaving  Auburn,  examined  tbe  records  uf 
tbe  cleric's  office  to  see  if  any  conveyance 
from  her  had  been  recitrded,  and  found 
none.  Mr  Hughltt  stated  to  the  defend- 
ant that  tbe  plaintiff  understood  that  the 
mottaer  had  made  no  will,  or  any  convey- 
ance of  her  property,  so  that  her  children 
would  take  her  estate  under  the  law,  unci 
the  d^endant  replied  be  supposed  that 
was  so.  Again,  while  the  preparation  of 
tbe  papers  was  In  progress,  tbe  attorney, 
desirous  of  making  sure  of  tbis  point,  went 
out,  and  found  tbe  d^ndnnt,  and  uald  to 
him  the  only  uncertainty  about  tbe  ud- 
Jnstment  of  the  matter,  and  the  only  hesi- 
tancy be  bad  about  advising  acceptance 
ol  the  proposition  for  settlement,  arose 
ont  of  tbe  possibility  ol  Mrs.  Weed's  hav- 
ing made  a  will,  or  conveyed  the  home- 
stead property;  tbat  tbe  plaintiff  had  no 
Idea  that  any  thing  of  tbe  kind  bad  been 
done;  and  that  the  otiier  sisters  knew  uf 
nothing  ol  the  kind;  and  the  defendant  re- 
plied, "  Well,  II  she  has  done  anytblaK  of 
the  kind.  1  dou't  know  It."  Mr.  Uughltt 
then  said  that  under  those  clrcuuistauces 
be  thought  it  was  reasunably  safe  for  him 
to  say  so  to  tbe  plalutiO.  and  tbe  defend- 
ant repeated  tbe  assurance  he  had  given. 
These  statements  were  communicated  to 
the  plaintiff  through  ber  husband,  who 
was  acting  for  ber,  and  who  directed  Mr. 
Hogbitt  ''to  go  ahead,  and  flnlnb  tbe  pa- 
pers, under  those  clrcauistances.'*  A  dtred 
was  th«i  drawn,  from  the  defendant  and 
plaintiff  and  Mrs.  Gilmore,  to  Mrs.  Put- 
nam, of  the  eight-acre  parcel,  and  a  deed 
from  Mrs.  Putnam,  to  the  three,  of  tbe 
two  other  piecee  ol  real  estate  belonging 
to  the  father,  and  of  tbe  homestead  prop- 
erty. Defendant  was  present  when  tbe 
latter  deed  was  drawn,  and  gave  Mr. 
Hughltt  ibe  description  of  tbe  homestead 
for  Insertion  In  tbe  deed, In  which  it  is  also 
deecribed  as  the  same  lands  and  premises 
owaed  and  occupied  by  his  mother  at  the 
time  of  her  death.  The  deeds  were  com- 
pleted late  in  tbe  afternoon  of  April  8d, 
and  given  to  tbe  plaintiff  to  procore  their 
execution.  They  were  not  executed  tbe 
next  day,  because  Mrs.  Putnam  desired  to 
consult  witb  her  attorney  before  sxecutlng 
her  deed,  and  there  was  some  change  to 
be  made  with  respect  to  the  furniture  and 
bonsehold  effects;  but  they  were  executed 
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and  deltTsred  Uie  next  day,— April  6th- 
On  the  afternoon  ol  the  4th  the  defendant 
went  to  Auhurni  and  lelt  with  a  friend,  to 
be  placed  upon  record  as  soon  as  the 
clerk's  office  was  opened,  on  tbe  5th,  a 
warranty  deed  executed  by  his  mother 
July  24,  1889,  conveying  to  him  tbe  home- 
stead and  all  her  personal  property,  with 
possession  to  be  given  at  tbe  death  of  the 
grantor.  It  was  drawn  by,  and  acknowl- 
edged Ixrfore,  the  defendant's  attorney.  It 
recited  a  consideration  of  one  dollar,  and 
natural  love  and  affection, and  knowledge 
of  its  existence  had  been  withheld  from 
tbe  plaintiff,  and  tbe  other  members  of  the 
family.  The  plaintiff  testlhes,  and  the  ref- 
erss  has  fonnd,  that  she  executed  the  deed 
to  Mrs.  Putnam  upon  the  faith  of  the  as- 
surance given  by  tbe  defendant  that  she 
should  bave  a  one-third  Interest  in  tbe 
homestead,  and  her  share  of  the  personal 
property,  and  relying  upun  bis  representa- 
tions with  respect  to  the  title.  It  also  ap- 
pears tbat  after  tbe  mother's  death,  and 
belore  the  execution  ot  tbe  deeds,  tbe  sis- 
ters went  to  tbs  house,  and  made  an  In- 
Tentoryo!  the  personal  effects,  in  the  pres- 
ence of  tbe  defendant,  and  without  any 
objection  from  blm,  or  any  assertiun  on 
bU  part  of  exclusive  ownership  of  them. 

Upon  thesu  facts  we  think  the  plaintiff's 
right  to  tbe  relief  which  she  has  obtained 
cannot  be  questioned.  Without  consider- 
ing bow  fur  the  representations  of  tbe  de- 
fendant might  conclude  hlra,  by  way  of  an 
estoppel,  an  analysis  of  tbe  transaction 
will  disclose  tbe  presence  of  all  tbe  essen- 
tial elements  of  a  contract  between  tbe 
parties,  which  has  been  so  far  performed 
by  the  plaintiff  tbat  equity  will  decree  its 
epeclfle  performance  by  the  defendant.  It 
was,.ia  effect,  an  engagement  by  him  that 
if  tbe  plaintiff  wonld  convey  her  Intervst 
lu  tbeelKbt-acre  parcel  to  Mrs.  Fntnam, 
and  thus  secure  for  him,  as  well  as  for  tbe 
plaintiff  and  Mrs.  Oilmore,  a  conveyance 
from  Mrs.  Putuam  of  ber  Interest  in  the 
residue  of  bis  father's  estate,  and  of  the 
homestead  property,  he  wonld  assui^  to 
the  plaintiff  tbe  enjoyment  ot  an  undivid- 
ed third  of  the  homestead,  and  an  undivid- 
ed fourth  of  the  personal  property.  There 
was  implied  in  tbis  assurance  tbe  obliga- 
tion on  bis  part  to  perform  every  act 
within  bis  power  which  might  be  neces- 
sary to  make  his  declaratlun  good.  If  tbe 
mother  had  not  conveyed  or  devised  the 
property  in  her  lifetime  this  obligation 
would  have  been  fully  met  by  the  convey- 
ance from  Mrs,  Putnam  to  the  plaintiff 
and  defendant  and  Mrs.  Gilmore,  bat  if 
thp  defendant  bad  become  possessed  ut  the 
title  it  could  only  be  discharged  by  a  con- 
veyance from  him  to  tbe  plaintiff  of  the 
share  which  he  had  undertaken  to  secure 
to  her.  We  need  not  presume  that  when 
the  transaction  occurred  he  intended  to 
perpetrate  a  fraud  upon  his  sister.  On 
tbe  contrary.  It  may  be  Inferred  that  he 
acted  innocently  when  he  made  the  repre< 
sentation.  knowing  that  he  had  the  pow- 
er to  fulfill  its  requirements,  either  by  Rup- 
presslug  the  deed  which  he  had  secretly 
taken,  or  by  transferring  to  tbe  plaintiff 
tbe  portion  which  she  expected,  and  he  de- 
signed she  should  have.  II  he  subsequent- 
ly changed  bis  mind,  and  sought  to  with- 
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hold  that  wblcb  be  promised  tu  beHtow.It 
neither  ex  ting  uiabed  ber  right  to  demand, 
nor  his  dnty  to  make,  tuH  performnnce. 
Bad  he  put  bla  representatlonfl  lu  wrttlne, 
nnder  seal,  Tirtaally  promlaing  the  plain- 
till  that  If  she  wunld  convey  tu  hertiiater 
be  wnnld  SBSure  ber  the  poHaeeaion  ot  a 
one-third  Interest  fn  tbe  homeatead,  to 
which  he  bad  the  title,  can  It  be  doabted 
that  equity  would  compel  a  epeclfic  per- 
formance when  It  appeared  that  tbe  plain- 
tiff bad  performed  on  ber  part,  and  that 
bis  promise  had  been  the  Inducement  of 
ber  act?  Tbe  equitable  rifz;bts  of  the 
plaintiff  are  not  lesa  potential  berauRe 
the  undertaking  of  thedefendant  was  oral. 
It  may  be  admitted  that  tbe  plalutlfl  ex- 
pected that  she  wuald  derive  ber  title  to 
the  homestead  by  means  of  heirship  from 
an  Intestate  mother,  conjoined  with  a  con- 
veyaneefrom  herslBteras  one  of  tbe  heira; 
bnt  she  had  no  reason  to  fear  that  this  ex- 
pectailna  would  be  disappointed,  unless 
tbe  defendant  bad  procured  from  the 
mother  a  secret  conreyauce  of  tbe  proper- 
ty, and  hnnce  she  took  the  precaution  to 
exact  from  him  a  guaranty  that  no  such 
conveyance  had  been  made.  ThematPrial 
and  controlling  thing,  upon  wblub  the 
minds  of  the  parties  did  meet,  was  that 
she  should  have  a  one-third  interest  In 
that  which  was  her  mother's  pruperty, 
and  wblch  she  then  believed  belonged  to 
her  estate;  and  the  defendant  knew  that 
abe  bad  s'nch  tiellef,  and  be  cannot,  by  the 
assertion  of  a  title  In  hlniaelt,  derived  from 
the  mother,  defeat  the  fulflllmeot  of  bl«i 
own  agreement.  Tbe  case  shows,  and  the 
referee  has  found,  that  the  statements  and 
rupreseutarlons  of  the  dpfendant  were 
made  to  tbe  plaintiff  tu  induce  her  to  con- 
seat  to  an  adjustment  of  a  controversy 
which  obstructed  the  settlement  of  bis 
father's  estate.  By  reason  of  advance* 
menta  made  to  the  other  Blstera,  plaintiff 
claimed  that  she  was  entitled  to  a  larger 
Bbare  tban  the  undivided  one-fourth  part. 
Tbe  defendant,  In  his  testimony,  admits 
that  tbe  plaintiff  made  this  claim,  and 
that  in  the  laat  conversation  he  bad  with 
her,  on  March  Sth,  before  tbe  mother's 
death,  she  refused  to  consent  to  tbe  set- 
tlement unless  be  made  up  the  snm  of  $500 
in  addition  to  tbe  share  she  would  have 
as  heir  at  law.  With  the  merits  of  her 
claim  we  are  not  concerned.  It  Is  sufTl- 
dent  that  shemade  It, apparently, in  good 
faith ;  that  It  stood  In  tbe  way  of  tbe  ad- 
justment of  tbe  father's  estate;  that  she 
was  onwlUlng  to  forego  It  until  she  had 
received  something  more  than  her  equal, 
undivided  share,  as  heir  at  law ;  and  that 
she  did  release  It  in  the  expectation  of  re- 
ceiving an  pqulvalpnt  out  of  her  mother's 
estate.  The  easels  analogous,  in  Its  Im- 
portant features,  to  that  of  De  Herqnea  v. 
Marti,  85  N.  t,  609.  The  appellant  there 
had  a  deed  from  ber  raotberof  a  bouse  and 
lot,  and  after  her  death,  for  tbe  purpose 
of  eltectlng  a  dlstrlbntlonof  the  estate,  she 
agreed  not  to  make  any  claim  of  title  nn- 
der the  deed,  but  that  It  might  be  treated 
TIB  a  part  of  the  mother's  estate,  and  dis- 
tributed accordingly.  The  agreement  was 
enforced  ugainst  ber,  Chief  judge  Folger 
saying,  (page  610:)  "The  effect  Is  the 
same,— that  for  the  purpose  of  bringing 


about  a  aettlement  and  distribution  of  her 
mother's  estate,  tbe  hunse  at  Mtintanzas 
la  a  part  of  the  estate,  and  la  so  a  part  of 
tbe  estate  as  If  It  had  never  been  tbe  ap- 
pellant's; and  tbe  declaration  of  theappel- 
lant,  whether  It  Is  to  be  taken  as  speaking 
of  a  prior  agreement,  then  recognized  and 
rentated,  or  as  of  an  agreement  then  first 
made,  does  show  forth  a  contract  tbat 
tbe  appellant  never  bad  ownership,  or  ab- 
solute and  sole  Interest  In  tbe  property,— 
tbat  Is  to  say,  a  contract  that  she  will  so 
act  then  and  thereafter  as  If  she  nevsr. 
then  or  In  the  past,  had  ownership  there- 
in. It  is  an  agreement  founded  on  a  good 
consideration,  to  wit,  tbat  she  shall  no 
longer  be  bound  by  the  advancement;  the 
amicable  and  speedy  settlement  and  dis- 
tribution of  tbe  estate,  by  which  she  got 
what  she  preferred.— that  Is,  personal, 
rather  than  real,  estate,— and  by  vtaleb. 
tbe  advancement  being  annulled,  she  got 
a  share  In  that  very  Mantanzas  property. 
To  be  sure, no  contract  could  makelt  tbat 
she  never  bad  ownership  of  the  property ; 
but  it  could  make  it,  and  It  was  tbepur- 
poHe  of  the  parties  to  make  It,  tbat, 
though  she  did  once  haveovoersblp.  that 
ownership  was  not  to  come  Into  consider- 
ation in  a  settlement  of  the  mother's  es- 
tate. It  was  to  go  as  If  It  ueverbud  been, 
and  nothing  was  to  t>e  based  upon  thefact 
that  It  once  existed." 

In  tbe  present  case  we  cannot  regard  tbe 
representations  of  the  defendant  In  any 
other  light  than  as  the  l^al  equivalent  of 
a  surrender  by  him  of  bis  right  of  ezcluslvA 
ownership  of  the  homestead  under  bis 
deed,  In  exchange  tor  tbe  surrender  by  tbe 
plaintiff  of  her  claim  to  an  Increased  al- 
lowance out  of  tbe  father's  estate,  and  for 
tbe  conveyance  by  ber  to  Mrs.  Putnam  of 
the  eight-acre  parcel.  The  defendant,  aa 
well  as  the  plaintiff,  was  «  party  to  tbe 
Putnam  suit;  was  a  grantee  with  tbe 
plaintiff  in  the  Patnaru  deed ;  was  equally 
interested  with  the  other  heirs  In  effecting 
an  ailjustmetit  of  that  controversy;  and 
has  received  and  accepted  the  beneflta 
which  havedowed  from  the  execntioa  of 
the  conveyance  by  plaintiff ;  and  the  final 
adjustment  Involved  the  settlement  of  tbe 
rights  of  the  parties  to  the  mother's  es- 
tate, equally  with  that  of  tbe  father's. 
Under  such  circumstances  we  think  It  can- 
n<it  he  controverted  tbat  If  a  material  rep- 
resentation is  made  by  one  party  In  regard 
tn  the  subject-matter  of  tbe  negotiation, 
upon  which  another  party  rettos  to  his 
prejudice,  and  upon  which  It  Is  intended 
tbat  he  shall  rely.such  representation  will 
be  given  a  contractual  effect,  and  (he  par- 
ty making  it  will  be  hound  as  by  a  prom- 
ise to  make  It  good.  Fry,  Spec.  Perf.  (3d 
Ed.)  p.  146.  §  2»7;  Piggott  v.  Stratton,  1 
De  Gex,  F.  &  J.*32.  The  judgment  was 
sustained  in  the  court  below  by  the 
application  of  the  doctrine  of  estoppel. 
There  are  diflicultles  In  the  way  of  op- 
hcldlne  It  upon  that  ground,  to  the  fall 
extent  to  which  relief  baa  been  award- 
ed, which  we  do  not  deem  necessary  to 
consider.  We  think  the  plnlntlff'arlgbt  to 
a  recovery  rests  upon  the  broader  founda- 
tion of  a  contract  obllKatlon,  which  tbe 
defendant  should  be  required  to  perfomi, 
and  for  that  reason  the  Judgment  is  rlgbt. 
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and  Hbonld  be  affirmed.  AH  concar;  AN- 
DBEW8.  C.  J.,  and  EARL,  J.,  vote  for 
modlflcatioD.by  reatrictioe  tbe  Interest  to 
be  acquired  by  tbe  plain tltf  to  one-twelftb 
of  tbe  bomestead  property. 


(U7  m.  2H) 

FJflUFLE  ex  rel.  GERMAN  INS.  CX>.  OF 
FKEICPORT  T.  GETZBNDANBR  et  al. 

(Supreme  Court  of  Elinois.    March  6,  1891.) 

Iht«rb8T  —  BosDS  IgsoBii  m  Aid  of  Hailboad 
CoMPANiBa— Mandamdb— Whbs  Lies. 

1.  Where  bonds  iBsned  b;  a  town  in  aid 
of  a  railroad  company  provided  that  the  town 
Bhoold  pay  the  principal  to  auch  company  on 
a  date  specified,  with  10  per  cent,  interest,  pay- 
able annually  on  a  certain  date,  on  the  deliT- 
ery  of  the  coupons  sererally  thjereto  annexe^ 
interest  was  payable  thereon  both  before  and 
after  maturity,  though  no  coupons  were  issued 
for  interest  to  accrue  aftCT  the  maturity  of 
the  bonds. 

2.2  Priv.  Laws  1869.  p.  062,  proTides 
that  any  town  so  donating  its  bonds  shall,  by 
its  proper  corporate  authority,  annually  there- 
after assess  and  levy  a  tax  upon  tbe  taxable 
proiwrty  of  such  town,  safflcient  to  pay  and 
liquidate  the  annual  interest  on  such  bondi 
and  so  much  of  the  principal  thereof  as  from 
time  to  time  shall  become  due,  and  such  taxes 
Rfaall  be  levied  and  collected  as  other  corporate 
taxes  of  such  town.  Held  that,  when  oonds 
have  been  so  issued,  a  lawful  debt  is  created 
against  the  town,  and  on  failure  of  its  officers 
to  assess  and  levy  a  tax  on  its  taxable  prop- 
erty to  meet  such  debt  mandamus  will  lie  to 
compel  the  levy  and  collection  of  the  requisite 
tax  to  meet  such  indebtedness. 

3.  A  contention  that,  because  the  connty 
clerk,  town  collector,  and  county  collector  hare 
not  refnsed  to  collect  such  tax,  mandamus  wiU 
not  lie  against  them,  is  without  merit,  in  that 
the  duty  to  pay  is  uuit  of  the  town,  and  not 
of  Individuals,  though  that  duty  can  only  be 
performed  br  Individuals,  and  in  that  it  Is  the 
failure  of  die  corporate  body  to  perform  its 
duty  in  that  regard  for  which  mandamus  will 
be  awarded. 

Petition  by  the  Uerman  Insurance  Com- 
pany ol  Freeport,  bolder  for  valne  of 
bonds  iBSued  by  the  town  of  Mt.  Morris 
In  aid  of  tbe  Chicago  &  Iowa  Kallroad, 
lor  a  peremptory  writ  of  mandamus  to 
compel  sucb  town  to  levy  and  collect 
taxes  to  pay  such  bunds,  with  Interest 
thereon.   Mandamaa  granted. 

Tbla  Is  an  ortglcal  proceedInK  in  tbls 
court  for  mandamus.  Tbe  petition  Is  as 
follows : 

"To  tbe  Honorable  tbe  Supreme  Court 
of  tbe  State  of  nUnole:  Tour  petitioner, 
tbe  German  InsaraDce  Company  of  Fme- 
port,  a  corporation  existing  under  and  by 
virtae  of  tbe  laws  of  tbe  state  of  Illinois, 
wbuse  principal  office  or  place  nf  buslneas 
la  at  tbe  rlty  of  Freeport,  in  Stepbenaon 
coontf,  in  Buid  state,  now  here  respect- 
fully shows  to  tbls  court  that  on  tbe  80tb 
day  of  March,  A.  D.  lS69,  tbe  county  of 
OKJe,la  the  state  of  IlllDolH,bad  tbwetofore 
been,  and  tben  was,  duly  ors;anlied  under 
tbe  township  laws  of  said  state,  and  that 
tbe  town  of  Mount  Morris  had  been 
creuted,and  then  was,  one  of  the  towns 
of  said  county,  and  tbat  on  that  day 
there  went  Into  force  and  effect  a  certain 
act  of  the  generiil  assembly  o/  aald  state 
cbartering  tbe  Chicago  and  lovra  Rail- 


road Company,  wblcb  corporation  there- 
afterwarda  organised,  and  proceeded  to 
construct  a  railroad  through  aald  town 
of  Moont  Morris;  tbat  by  tbe  twelfth  aee* 
tlou  uf  tbat  act  a  special  method  of  hold- 
ing an  election  was  prescribed,  wliereby 
towns,  villages,  or  cities  along  or  near 
where  It  was  proposed  by  said  railroad 
company  to  construct  its  railroad  might 
aid  such  company  by  a  donation  of  their 
bonds,  and  should  issue  to  said  railroad 
company  tbeir  bonds.  In  ancb  denomina- 
tions as  said  company  rotgbt  designate, 
not  less  than  flOO,  and  bearing  Interest  as 
sbonld  be  determined  at  such  election,  not 
to  exceed  ten  per  cent,  per  annum,  pay- 
able annually,  which  bonds  were  to  be 
signed  by  the  supervisor  and  dounter- 
slgned  by  tbe  clerk  In  towns  organised 
under  the  township  orfraniiatlon  law; 
and  thatwhen  bondsbad  been  so  donated, 
for  tbe  purpose  of  paying  tlie  interest  and 
principal  tbereof  It  was  further  by  said 
seclioD  enacted  that  any  town,  village,  ur 
city  so  donating  as  aforesaid  should,  by 
its  corporate  authority,  annually  there- 
after assess  and  levy  a  tax  upon  tbe  tax- 
able prniiery  of  snub  town,  village,  or  city 
sufficient  to  pay  and  liquidate  tbe  an- 
unally  accruing  Interest  on  socb  bonds, 
and  so  much  of  tbe  principal  tbereof  as 
from  time  to  time  should  become  due, 
which  taxes  were  to  be  levied  and  col- 
lected in  the  same  manner  as  other  corpo- 
ration taxes  in  such  town,  village,  or 
city;  It  being  provided  that  for  tbe  pay- 
ment of  tbe  principal  thereof  said  tax 
should  not  exceed  two  per  cent,  per  an- 
num. (See  2  Priv.  Laws  1869,  p.  964.) 
Tbat  on  the  80tb  day  of  Jnne,  a.  D.  1870, 
pursuant  to  petitions  made,  among  other 
things,  setting  forth  that  said  bonds  were 
to  be  made  payable  within  ten  years  from 
tbe  date  of  their  Issoe,  and  to  bear  Inter- 
est from  the  date  of  tbelr  Imue  at  tbe  rate 
of  ten  per  cent,  per  annum,  payable  an- 
niially,  and  notices  i^iven  under  that  act, 
an  election  was  held  In  tbe  said  town  of 
Mount  Morris,  whereby  a  donation  of  the 
bonds  of  tbat  towi:,  to  tbe  amount  of 
976,000  was  voted  to  said  railroad  com- 
pany, and  on  the  faith  of  such  donatlim 
said  railroad  company  proceeded  with  the 
constmctloD  of  tbeir  ralln>ad  through 
tbat  town.  Tbat  about  the  30th  day  of 
June,  1870,  the  date  when  the  donation  of 
said  bonds  was  voted,  said  railroad  com- 
pany commenced  the  construction  of  Its 
road  through  said  town,  and  carried  for- 
ward tbat  work  up  to  and  until  tbe  13th 
day  of  November,  1871,  when  tbe  road 
was  very  nearly  completed.  Meantime 
the  issuance  of  bunds  to  tbe  railroad  com- 
pany was  awaiting  the  completion  of  tbe 
road,  when,  on  the  last-named  day,  be- 
fore tbe  bonds  so  voted  bad  been  issued, 
certain  taxpayers— one  Daniel  J.  Plnck- 
ney,  John  W.  Hltt.  Jacob  Uauma,  John 
B.  McCoy,  Milton  Getsendaner.  and  John 
Spreeher,  owners  of  real  and  personal 
estate  situated  In  tbat  town,  wblcb  prop- 
erty they  alleged  was  lltible.  Id  common 
with  other  taxable  property  in  said  town, 
to  taxation  for  state,  county,  and  town- 
sbtp  purposes— exhibited  their  bill  In 
chancery  In  tbe  Ogle  county  circuit  court 
against  aald  railroad  company,  the  town 
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of  Mount  Morris,  Charlee  Newcomer,  itB 
then  Bupervisor,  aad  Henry  H.  CleviHence, 
ItB  then  clerk, fltatlng  theBalil  act  charter- 
ing said  railroad  company,  the  oi^anfza- 
tlon  of  the  company  under  said  act,  and 
that  by  the  twelfth  section  it  was  pni- 
Tided  that  on  the  petition  of  twenty  legal 
voters  oT  the  town  along  or  near  which  It 
wan  proposed  to  construct  the  railroad, 

*  *  *  reqaeetine  an  election  to  be  held 
to  determine  whether  such  town  should 

*  *  *  make  a  donation  to  that  com- 
pany, the  town  clerk  should  file  ench  peti- 
tion, and  twenty  days  before  holding  the 
election  should  post  notices  stating  the 
object  of  the  election,  and  when  It  should 
be  held ;  and  It  was  further  expressly  pro- 
Tided  that  such  election  should  beheld  and 
conducted,  and  returns  theivof  made,  as 
waa  provided  by  the  township  organiza- 
tion law  In  townn  organized  under  said 
law.  It  was  farther  alleged  In  that  bill 
that  on  the  9th  dny  of  June,  1870,  a  peti- 
tion was  received  by  Frederick  B.  Bray- 
ton,  then  town  clerk  of  that  town,  pray- 
ing that  an  election  be  held  to  determine 
whether  that  town  would  make  a  dona- 
tion of  97n,000  ol  ItB  bonds  In  aid  of  that 
company;  that  said  town  clerk  posted 
notices  for  an  election  to  bo  held  on  the 
30th  dny  of  June,  1870.  It  was  farther 
charged  that  on  that  day  voters  assem- 
bled at  the  place  mentioned  In  the  notices, 
and  between  nine  and  ten  ocluck  In  the 
forenoon  said  assemblage  or  meeting 
was  called  to  order  by  said  Fredericks. 
Brayton,  acting  as  town  clerk  of  said 
town,  and  thereupon  one  M.T.Boher  was 
chosen  moderator  of  said  meeting,  and 
during  the  continuance  of  said  meeting 
acted  as  such  moderator.  That  after  naid 
Buber  had  been  nwurn  to  faithfully  and  Im- 
partially dlHCharge  the  duties  of  his  said 
office  the  pons  were  then  and  tbereopened, 
and  thereupon  a  portion  of  the  voters  of 
said  town  then  and  there  present  deposit- 
ed their  ballots  for  such  donation ;  •  •  • 
the  remainder  of  the  voters  voting  »  •  • 
deposited  their  ballotii  against  said  dona- 
tion. That  the  polls  were  kept  open  until 
six  o'clock  In  the  evening  of  said  day. 
That  a  canvass  of  the  votes  cast  showed 
a  majority  of  fifty-seven  votes  for  the  do- 
nation, and  return  thereof  was  according- 
ly made  to  the  proper  officers.  That  the 
railroad  company  bad  since  compiled 
with  the  conditiiins  with  which  it  became 
entitled  to  the  donation,  and  that  the 
town  officers  were  about  to  Issue  and  de- 
liver the  bonds  of  the  towo  to  the  rail- 
road company,  but  It  was  a11r>ged  that  If 
the  bonds  were  so  delivered  thoy  would 
find  their  way  Into  the  hands  of  Innocent 
parties,  so  that  those  complainants  and 
the  other  taxpayers  of  said  town  of 
Mount  Morris  would  suffer  irrepnrable  In- 
jury. Thnt  to  issue  thone  bonds  would 
violate  the  constitutional  rights  of  the 
complainants  and  the  other  taxpayers  uf 
eald  town  In  that  behalf,  and  was  an  at- 
tempt on  the  part  of  said  railroad  com- 
pany and  said  town  and  its  officers  to  de- 
prive those  complainants  and  the  other 
taxpayers  of  said  town  of  their  property. 

*  •  •  and  an  attempt  on  the  part  of 
said  parties  to  take  the  property  of  the 
complainants  and  the  other  taxpayers  of 


said  town,  and  apply  the  same  tn  a  pre- 
tended public  use,  but,  tn  fact,  to  a  private 
ose,  without  Just  compensation  being 
made  to  the  complainant  and  said  other 
taxpayers  therefor.  It  wan  further  al- 
leged that  the  notices  posted  for  the  elec- 
tion were  void,  in  that  they  failed  to  fully 
state  the  object  of  the  election  and  the 
rate  of  interest  the  proposed  bonds  were 
to  bear,  and  that  the  notices  contoined 
other  conditions  and  provisions  not  au- 
thorised by  the  act  Incorporating  the  rail- 
road company,  and  were,  consequently, 
void.  It  was  further  charged  in  that  bill 
that  all  the  ballots  cast  were  illegal  and 
void,  In  that  the  voters  voting  haauu  pow- 
er to  determine  whether  the  town  should 
make  any  donation,  or  to  bind  or  obligate 
the  town  to  make  the  donation  or  to  Issue 
Its  bonds,  and  that,  in  truth  and  in  fact, 
there  were  no  legal  and  valid  votes  or  bal- 
lots cast  at  said  election.  The  relief 
prayed  was  that  the  Issue  of  said  bonds 
bo  perpetually  enjoined,  and  that  the  as- 
sessment or  collecting  of  any  taxes  upon 
the  taxable  property  in  said  town  of 
Mount  Morris  to  pay  said  bonds,  or  any 
part  thereof,  he  perpetually  restrained. 

**Un  the  lltb  day  of  NoTember.  II^TI. 
when  the  bill  was  filed,  the  property 
owners  and  taxpayers  dt  the  tuwn  of 
Mount  Morris  were  very  nnmerons,  con- 
sisting of  a  great  number  ut  persons. 
Over  four  months  afterwards  the  railroad 
company  answered  separately.  Thetowu. 
her  supervisor,  and  clerk  Joined  in  their 
answer.  In  both  these  anawera  it  was 
explicitly  admitted  that  (he  method 
by  which  that  election  was  held  was  that 
the  town  clerk  called  the  meeting  to 
order.  One  M.  T.  Roher  was,  by  the  legal 
voters  present,  chosen  moderator,  then 
sworn  to  discbarge  bis  duties  as  such; 
that  the  polls  were  then  opened,  the  vot- 
ers cast  ttieir  balluts  for  and  against  the 
donation,  and  that  the  polls  remained 
open  antll  six  o'clcok  In  the  evening,  and 
that  In  this  manner  was  the  donation  of 
975,000  voted,  and  that  the  company  had 
tn  all  respects  fulfilled  Its  obligations. 

**On  hearing  that  cause  on  its  merits, 
the  circuit  court  perpetually  enjoined  the 
town  and  Its  omcers  from  lasnlng,  and 
the  railroad  company  or  Its  agents  from 
receiving,  the  bonds  in  question.  There- 
upon those  defendants  took  that  case  by 
appeal  to  the  supremecourt  ofthestste 
of  Illinois,  where,  on  a  second  bearing  on 
the  merits,  the  Judgment  of  the  circuit 
court  was  reversed,  and  the  bin  dl»- 
mlssed.  Henry  H.  Clevidence,  a  party 
defendant  In  that  bill,  bad  meantime 
been  succeeded  as  anpervlsur  by  John  W. 
Hltt,  who  was  a  complainant  therein. 
And  your  petitioner  further  shows  that 
after  the  opinion  ol  this  court  In  that  case 
had  been  flied,  and  while  proceedings  on 
rehearing  were  still  pending,  negotiatinns 
were  begun  for  a  settlement  of  the  claim 
of  the  railroad  company  tor  the  975,00i> 
bonds.  Cnmmnnientlons  in  wrlting,dated 
November  14,  1874,  signed  by  property 
owners  and  taxpayers  In  the  town,  were 
addressed  to  the  cumplalnants  In  thnt 
suit,  advising  a  compromise  with  the 
company,  and  pledging  the  Inflnence  of 
the  subscribers  to  Induce  the  town  to  aa- 
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Bume  the  expeoses  of  tbe  llttfEstion.  Two 
of  them  coinmonlcatlons  were  slsaed,  re- 
flpectlTcHy,  by  Beuben  S.  Maraball  and 
Samnel  Domer.  At  a  special  town  meet- 
ing, htAH  on  Uarcb  19,  1875,  resolotlunti 
were  paflsed  acecptlnfi;  a  prevluas  propO' 
ritton  mnde  by  tbe  president  of  tbe  rail- 
road company  to  tbe  town  snpervlBor  to 
take  bonda  to  tbe  amonat  of  $50,000  In 
Hen  of  tbe  bonda  amouutlns  to  976,000, 
agreelnff  that  tbe  town  would  pay  all 
tbe  expenses  of  that  salt,  amounting  to 
fl.BOO,  and  thanking  tbeir  BuperrlBor  for 
bis  efforts  In  making  tbe  settlement.  Aft- 
erwards, at  tbe  annua)  town  meeting 
held  OD  April  6, 1875,  tbe  proceedings  of 
tbe  special  town  meeting  and  the  resola- 
ttona  there  adopted  were  fally  ratified 
and  approved. 

"tonr  petitioner  further  sfauwa  tbat 
tberenpun,  in  pnrsaance  of  said  compro- 
mise, a  series  of  fifty  bonds  of  said  town 
of  Mount  Morris,  of  the  denomination  of 
$500  each,  were  duly  made  and  executed, 
numbered  from  1  to  60,  both  Inclnslve, 
and  were  each.  In  substance,  as  follows: 
'United  States  of  America,  County  of 
Ogle,  State  ol  llllnola.  $500.  Mount  Uoiv 
rlH  Town  Bond.  Know  all  men  by  these 
preeents  that  tbe  town  of  Mount  Morris, 
In  tbe  county  of  Ogle,  and  state  of  Illi- 
nois, Is  Indebted  to  tbe  Chicago  and  Iowa 
Bailroad  Company  In  tbe  full  and  Just 
sum  of  $500,  which  sum  of  money  said 
town  agrees  and  promisea  to  pay  on  the 
Ist  day  of  May,  A.  D.  1885,  to  the  eald 
Chicago  and  Iowa  Railroad  Company,  or 
bearer,  at  tbe  Third  National  Bank  of 
Chicago,  Illinois,  with  interest  at  tbe  rate 
of  ten  per  cent.  [>er  annum,  payable  an- 
nually on  tbe  lat  day  of  May,  upon  the 
delivery  of  the  coupons  sereraHy  hereto 
annexed,  lor  wblch  payment  of  principal 
and  Intereat,  welt  and  tmly  to  be  made, 
the  faith,  credit,  and  property  of  the 
town  cf  Mount  Morris  are  hereby  solemn- 
ly pledged,  under  authority  of  an  act  of 
tbe  general  assembly  of  tbe  state  of  1111- 
nolB,  entitled  "An  act  to  Incurporate  the 
Chicago  and  Iowa  Bailroad  Company," 
approved  March  80,  A.  D.  1869,  and  of  a 
vote  ol  tbe  people  of  said  town.  Thia 
bond  la  one  of  u  series  numbering  from  1 
to  60,  lucloslTe,for  $500  each,  whicb  bonds 
BO  numbered,  together  with  another 
series  numbering  from  50  to  75,  incIuslTe. 
lor  $],U00  each,  are  tbe  only  bonds  issued 
or  to  be  issued  by  said  town  of  Mount 
Morris  onder  or  by  virtue  of  said  act.  In 
wltneaa  whereof  the  anpervlsor  and  town 
clerk  of  the  said  town  of  Mount  Morris 
have  hereto  set  their  bands  this  8d  day  of 
May,  A.  D.1876.  John  W.  Hltt,  Supervisor. 
H.  H.  Clevldence,  Town  Clerk.'  And  tbat, 
in  further  pursuance  of  said  compromise, 
another  series  of  twenty-flve  bonds  of  said 
town,  of  the  denomination  of  $1,U00  each, 
were  aleo  duly  made  and  executed,  nnm- 
ber«d  from  61  to  76,  both  Inclusive,  and 
are  each.  In  substance,  as  follows : 
'United  States  of  America,  County  of 
Ogle,  State  of  Illinois.  $1,000.  Mount 
Morris  Town  Bond.  Know  all  men  by 
these  presents  that  the  town  of  Mount 
Morris,  In  the  county  of  Ogle,  and  state 
of  llUnols,  Is  indebted  to  tbe  Chicago  and 
Iowa  Bailroad  Companjln  the  full  and 
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Just  sum  of  $1,000,  wblch  sum  of  money. 
Bald  town  agrees  and  promises  to  pay  on 
the  let  day  ol  May.  A.  D.  1886,  to  tbe  said 
Chicago  and  Iowa  Bailroad  Company, 
or  bearer,  at  the  Third  National  Bank  of 
Chicago.  IlUnola,  with  Interest  at  the  rate 
of  ten  percent,  per  aunnm,  payable  an- 
nually on  the  let  day  of  May,  upon  tbe 
ddllTery  of  tbe  coupons  severally  hereto 
annexed,  for  which  payment  of  principal 
and  Interest,  well  and  tmly  to  be  made, 
the  faltb,  credit,  and  property  of  tbe 
Town  of  Mount  Morris  are  hereby  solemn- 
ly pledged,  under  authority  ol  an  act  of 
tbe  general  assembly  of  tbe  state  of  III]* 
note  entitled  "An  act  to  Incorporate  the 
Chicago  and  Iowa  BaUroad  Company," 
approved  March  80,  A.  D.  1869,  and  of  a 
vote  of  the  people  of  said  town.  Thla 
bond  Is  onn  of  a  series  numbering  from  61 
to  76,  inclusive,  for  $1,000  each,  wbleb 
bonds  so  numbered,  together  with  an- 
other aeries  numbering  from  1  to  60,  lu- 
clnslve,  for  $500  each,  are  the  only  bonds 
lasned  or  to  be  Issued  by  the  said  town 
of  Mount  Morris  under  or  by  virtue  of 
said  act.  In  witness  whereof  the  supers 
visor  and  town  clerk  of  the  said  town  of 
Mount  Morris  have  hereunto  set  tbf^r 
bands  this  8d  day  of  May,  A.  D.  1876. 
Jno.  W.  Hltt,  Supervisor.  H.  fl.  Clevl- 
dence.  Town  Clerk.'  And  your  petitioner 
lurther  shows  that  said  bonds  so  made 
and  exeeuted  were  by  said  town  de- 
livered to  said  railroad  company,  and 
that  afterwards,  and  long  before  tbe  ma- 
turity of  said  bonds,  your  petlUooer,  re- 
lying on  the  Judicial  sanction  which  said 
bonds  had  received  by  this  court,  for  a 
good  and  valuable  consideration  pur- 
chased of  and  from  said  railroad  uom- 
nany,  of  said  S500  denomination  and 
series,  the  following  bonds,  to  wit:  Nob. 
1.  2, 6, 9. 12, 14, 16,  21,  22,  38. 26,  27,  29,  and 
SO  to  47,  inclnsive;  and  tbat  at  the  time  of 
pnrchaalng  said  last  above  described 
t>onds,  for  a  like  good  and  valuable  con- 
sideration, your  petitioner,  before  ma- 
turity thereof,  purchased  of  and  from 
said  railroad  company,  of  said  $1,000 
denomination  and  series,  the  following 
bonds,  to  wit:  Nos.  67, 66. 66,  and  68  to 
76,  Inclusive.  And  your  petitioner  further 
shows  tbat  each  of  said  bonds  so  as 
aforesaid  belonging  to  your  petitioner 
bad,  when  so  purchased,  attached  to  It 
ten  coupons,  each  one  of  whicb  coupons 
was  for  the  payment  annually  of  Interest 
at  the  rate  of  ten  per  cent,  per  annum, 
accrning  on  tbe  bond  to  which  It  was  so 
attached,  all  of  which  coupons  bad  been 
paid,  except  the  last  three  tbere<»f  on  each 
of  said  bonds  ol  your  petitioner;  that  all 
of  said  above  specified  bunds  were  sold 
as  aforesaid,  and  delivered  to  your  peti- 
tioner, and  tbat  the  same  have  continued 
to  be,  and  now  are,  the  property  of  yoar 
petitioner;  that  the  face  amount  thereof, 
excludve  ol  all  intereat  thereon,  is  $26,600, 
and  that  the  other  isaued  bonds  of  said 
town  not  BO  purchased  by  your  petitioner 
were  disposed  of.  as  your  petitioner  Is 
Informed  and  believes,  and  bo  states,  to 
various  other  peraons. 

"And  your  petitioner  fnrtbershoWM  that 
altar  said  town  of  Mount  Morris  had.  by 
annoal  taxation  of  tbe  property  therein. 
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paid  the  ananally  accralDg  latereet  on 
said  bonds  tor  a  space  of  aboot  seven 
years,  on  or  aboat  the  28th  day  of  April, 
A.  D.  1883,  one  John  Hurmon,  (together 
with  said  Samuel  Doraer.)  one  David  Pa- 
ger, and  said  Renbeu  S.  Marshall,  being 
owners  of  property,  both  real  and  person- 
al. In  said  town  of  Mount  Morria,  and 
residents  of  satd  town,  exblblted  In  the 
circuit  conrt  of  said  Ogle  county  another 
bill  In  chancery  In  their  own  behalf  and  In 
the  behalf  of  all  the  other  taxpayers  of 
the  town  of  Monnt  Morris  against  your 
petitioner,  together  with  other  alli^ged 
holders  and  owners  of  said  bonds,  both 
known  and  unknown,  tbecounty  treaanrer 
ot  aald  connty  ot  Ogle,  the  county  elerk  of 
said  coanty,  nnd  the  auditor  ot  public 
accounts  of  the  state  of  Illinois,  setting 
forth,  In  substance,  among  other  things, 
the  making,  execution,  delivery,  and 
ownership,  as  aforesaid,  of  said  bondn; 
that  the  Buperriaor  and  town  clerk  of  aald 
town  had  no  power,  right,  br  authority 
to  Issue  said  hoods;  that  they  were 
wholly  void,  and  not  binding  upon  said 
town;  that  the  Issue  ot  said  bonds  bad 
not  been  authorised  by  a  vote  of  the  peo- 
ple of  said  town  prior  to  the  adoption  of 
article  14  of  the  present  constitution  of  the 
state  of  Illinois,  nor  had  the  issue  of  any 
bonds  of  said  town  to  satd  railroad  com- 
pany, or  for  its  use,  been  authorised  In  the 
manner  provided  In  the  act  to  incorporate 
said  railroad  company;  that  no  election 
bad  been  beld  In  said  town  porsnant  to 
said  act,  bot  that  said  Instruments  were 
executed  and  Issued  wholly  without  au- 
thority of  law;  and  praying  tbecollection 
of  any  tax  or  taxes  upon  the  property  of 
thecomplalnantsin  that  bill  and  the  other 
taxpayers  of  said  town,  to  pay  said  bonds 
or  any  part  thereof,  or  the  Interest  there- 
on, be  perpetually  enjoined,  and  tnat  the 
holders  of  said  bonds  be  perpetually  en- 
joined from  collectinsc,  or  in  any  manner 
attempting  to  collect,  the  same,  or  any 
part  thereof,  or  any  interest  thereon,  and 
that  said  bonds  be  decreed  to  be  null  and 
void,  and  that  those  complainants  and 
the  other  taxpayers  of  sqld  town  be  for- 
ever released  and  discharged  from  pay- 
ment thereof  and  from  farther  payment 
of  any  Interest  thereou,  and  that  those 
complaluants  might  havesnch  other  and 
further  and  such  farther  and  different  re- 
11^  in  the  premises  as  t-hould  be  agreeable 
to  equity,  and  praying  a  writ  of  Injunction 
to  all  the  aforesaid  ends,— which  Injunc- 
tion was  by  said  circnit  court  allowed,  and 
served  uponyourpetltionerand  said  otb?r 
defendants.  And  by  an  amendment  to  the 
last-mentioned  hill  a  further  ground 
against  the  validity  of  said  bonds  was 
alleged,  to  wit,  that  they  exceeded  thecon- 
stltutlonal  limitation  to  which  said  town 
conld  become  Indebted,  and  that  said 
bond  bad  been  voted  on  condition  that 
said  town  should  have  the  beneflt  of  the 
act  of  the  general  assembly  of  the  state  of 
Illinois  approved  April  18,  1869,  commonly 
called  the 'Grab  Law,*  but  that  said  act 
contravened  the  constitution  ol  said  state, 
whereby  anch  benefit  had  been  wholly 
lost  to  said  complainants. 

"And  your  petitioner  further  shows  that 
ItfilOd  ItaauHwer  to  said  last-mentioned 


bill  and  amendment  thereto,  among  oth- 
ers, denying,  all  and  singular,  all  the  alle- 
gations Impeaching  said  bonds  therein,  as 
aforesaid  alleged,  and  setting  forth  that 
It  bad  purchased  the  hereiabefore  specified 
bonds  for  a  good  and  valuable  considera- 
tion, relying,  among  other  things,  upon 
the  Judicial  sanction  which  the  said  bonds 
had  ret'elved  by  the  then  said  former  Judg- 
ment of  the  supreme  court  of  the  state  of 
Illinois  upon  the  validity  of  the  power  to 
Is&ae  the  same,  and  pleading  and  setting 
lip  the  said  first  hereinbefore  mentioned 
proceedings  and  decree  in  estoppel  and  bar 
of  that  said  second  bill.  And  your  peti- 
tioner further  shows  that  thereupon  such 
proceedings  were  bad  In  said  elrcntt  court 
of  Ogle  county  that  eventaaJty,  on  a  hear- 
ing of  the  merits  thereof,  said  last-men- 
tioned Injanctlon  was  dissolved,  ond  said 
bill  dismissed,  whereupon  the  complain- 
ants therein  prosecuted  thelrappeal  to  the 
appellate  court  In  and  for  the  second  dis- 
trict of  said  state,  whereby  said  Injunction 
was  continued,  and  wherein  such  pn>ceed- 
Ings  were  had  that  the  decree  of  said  cir- 
cnit court  in  that  behalf  was,  on  the  bear^ 
ing  on  the  merits,  affirmed,  wbereopon  a 
farther  appeal  was  by  those  said  com- 
plainants proaecuted  to  the  supreme  court 
of  said  state,  whereby  said  injunction  was 
further  continued  In  full  force,  and  where 
aueh  proceedings  were  had  that,  by  the 
consideration  and  Judgment  of  such  court, 
said  Judgment  of  said  appellateeourt  was, 
on  lull  hearing  on  Its  merits,  finally  af- 
firmed, and  an  opinion  of  said  court  ren- 
dered therein,  a  copy  of  which  opinion  Is 
herewith  appended,  marked  'Exhibit  A,' 
and  Is  made  part  hereof;  but  that  said 
complaluants  thereupon  filed  their  petition 
for  a  rehearing  In  said  supreme  court, 
which  petition  was  finally  denied  at  the 
March  term  thereof,  A.  D.  ItitiS.  And  jroor 
petitioner  farther  shows  that  It  has  long 
since  cnt  oR.  Mold,  assigned,  transferred, 
and  delivered  to  third  persons  the  unpaid 
coupons  which  were  attached  and  be- 
longed to  Itfl  said  several  bonds,  so  that, 
by  reason  of  the  premises,  there  now  re- 
mains due  and  unpaid  but  the  principal 
sum  or  face  amount  of  each  and  every  one 
of  Its  said  bondu,  with  IntereRt  thereon 
from  the  1st  day  of  May,  A.  D.  18S5.  at  the 
rate  of  ton  percent. perannum.  And  your 
petitioner  had  well  hoped  that  upon  the 
termination  of  said  last-mentioned  litiga- 
tion said  town  ot  Mount  Morris,  and  the 
proner  corporate  authorities  thereof, 
would  have  paid  the  Interest  and  princi- 
pal ot  said  bonds  so  belonging  to  your  pe- 
titioner, and  have  levied  a  tax  fur  that 
parpoHe,  according  to  law,  bat  now  so  it 
Is  tbat  the  voters  ot  said  town,  well  know- 
ing the  premlHes,at  tbeannnal  townmeet- 
ing  of  said  town  held  on  the  Sd  day  of 
April,  A.  D.  passed  a  resolution,  and 
placed  the  same  on  the  records  of  said 
town,  to  the  effect  that  It  was  the  sense 
and  will  of  that  meeting  that  the  town  of 
Mount  Morris  pay  only  the  face  ot  said 
bonds;  and  the  board  ot  town  auditors 
of  said  town  of  Mount  Morris,  well  know- 
ing the  Jadgmentfl  In  the  aforesaid  re- 
spective cases  have  Ibsen  Snally  rendered 
against  aald  town,  have  combined  and 
conspired,  together  wltli  other  officers 
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whose  daty  It  was  to  act  ofBdallT  Id  rain- 
ing moDey  tiy  taxation  to  pay  said  bonda. 
to  cnableaald  town  to  eradB  the  payment 
thereof,  and  In  furtherance  of  said  combi- 
nation and  conspiracy  the  said  board  of 
town  andltore  bare  neiclected  and  dlnre- 
g:ardpd  their  duty  under  the  law  t'j  audit 
Bald  bondBHO  belongluetuyuurpetltioner, 
4»r  any  of  them,  or  any  part  thereof,  and 
to  cn^fy  to  the  same,  ao  that  the  town 
clerk  of  aabl  town  mtsht  certify  the  eame 
to  tlie  county  clerk  of  said  county,  and  the 
amount  necessary  to  pay  said  bonds 
might  be  levied  and  collected  of  the  taxa- 
ble property  In  fiald  town. 

"And  yourpetltlunerfiirther  shows  that 
on  the  1st  day  of  September,  A.  D.  1888. 
said  Milton  E.  Qetiendaner  was.  has  con* 
tlnaed  to  be.  and  still  Is,  the  supervlaor  of 
said  townof  Mount  Morris;  AudrewBliec- 
ter  was,  has  continued  tu  be,  and  still  1h, 
the  town  clerk  ofsnid  town;  John  Weller 
and  said  Samael  Fagar  were,  have  contln- 
aed  to  be,  and  now  are,  the  Justices  of  the 
peaceol  and  resident  In  said  town ;  Junies 
D.  Hayes  was,  has  eontlnaed  to  be,  and 
atlll  Is,  town  collector  of  said  town;  Hen- 
ry P.  Lnson  was,  has  continued  to  be,  and 
still  la.  county  clerk  of  said  county;  and 
JameR  C.  Fesler  was,  has  continued  to  tie. 
and  still  Is,  county  treasurer  and  county 
coIiw;tor^>f  said  county  ofOgle.  And  your 
petitioner  further  shows  that  on  the  4th 
day  of  September,  A.  D.  188K,  at  the  senil- 
aiinnal  meeting  of  the  board  of  town  au- 
ditors of  the  said  town  of  Mount  Morris, 
your  petitioner  preneuted  to  said  board  its 
account  against  said  tonn  for  the  princi- 
pal sura  of  your  petitioner's  said  bonds, 
and  the  Interest  thereon  since  the  matu- 
rity of  its  said  bonds,  at  the  rate  of  ten 
per  eent.  per  aunum,  up  to  that  date,  and 
also  then  and  there,  in  support  of  Its  said 
claim,  produced  and  exhibited  Its  said 
bonds  to  said  board,  and  ruquested  and 
demanded  of  Bald  board  that  it  should 
audit  and  allow  the  same  In  favor  of  yonr 
petitioner  as  a  claim  against  said  town, 
but  said  board  then  and  there  neglected 
and  refused  to  allow  the  same;  ?nd  that 
It  was  the  duty  oi  said  board  to  have 
made  a  certificate,  to  be  signed  by  a  ma- 
jority of  said  board,  specifying  the  nntnre 
of  your  petitioner's  claim,  and  to  whom 
the  amount  thereof  was  allowed,  and  to 
bavecaosbd  such  certificate  to  bedellvered 
to  the  town  clerk  ol  said  town,  so  that 
the  aggregate  amount  of  theclalm  ol  your 
petitioner  could,  by  the  proper  authority 
of  said  town,  be  certified  to  the  county 
clerk  of  said  Ogle  county,  at  the  same  time 
and  In  the  same  manneras  other  amounts 
retiuired  to  be  raised  for  town  pnrpoHes, 
to  be  levied  and  collected  as  other  town 
taxes.  And  your  petitioner  further  avers 
and  charges  that  eald  town  has  very  lit- 
tle, if  any,  money  on  hand—less  than,  to 
wit,  91,000— whlcb  could  bo  nsed  toward 
the  payment  of  said  bonds,  or  any  part 
thereof,  so  belonging  to  yonr  petitioner, 
and  that  It  Is  abHolntely  necessary  that 
proceedings  by  mandumusahould  betaken 
against  said  town  and  the  county  officers 
wbo%e  duty  It  la  to  act  officially  in  levying 
and  collecting  taxes  to  pay  said  bonds  ol 
yuar  petitioner,  to  compel  them  to  pro- 
ceed, according  to  law»  to  levy  and  collect 


a  tax  to  pay  the  said  bonds  of  yonr  peti- 
tioner, or  else  they  will  continue  to  neg- 
lect and  avoid  their  duty  In  respect  there- 
to. And  your  petitioner  further  shows 
that  no  taxes  whatever  bive  been  levied 
or  collected  since  the  year  A.  D.  1SS2  to 
pay  any  interest  on  the  bonds  of  your  pe- 
titioner and  that  not  one  dollar  of  in- 
terest or  principal  has  been  paid  on  its 
said  bonds  for  the  last  six  years,  but  that 
said  town  and  its  officers  and  a  large 
portion  of  Its  taxpayers  have  been,  and 
now  are,  since  the  supreme  court  of  said 
state  has  repeatedly  decided  In  favor  of 
the  validity  of  said  bonds,  resiBtlns;  and 
opposing  the  collection  and  payment  of 
said  bonds  and  interest  thereon,  by  means 
of  which  they  hope  to  successfally  repudi- 
ate sold  IndebtedneBB  of  said  town,  or  a 
portion  thereof,  by  means  whereof  your 
petitioner  has  been  and  is  deprived  of  the 
mf)ney  due  It  on  Itsaaid  bonds,  and  has 
no  adequate  remedy,  except  by  mandamus 
proceeiilnga,  against  the  officers  of  said 
town  of  Monnt  Morris  and  of  the  county 
of  Ogle,  whose  duty  It  Is  to  levy  and  col- 
lect taxes  upon  the  taxable  property  In 
said  townof  Mount  Morris  to  pay  said 
bonds;  and,  onless  your  petitioner  can 
obtain  aid  and  redress  by  thU  method.  It 
will  SQBtaln  a  loss  to  a  large  amonnt,  to 
wit.  to  the  amount  of  at  least  S40,000. 

"Tour  petitioner  fnrlher  shows  that 
said  town  of  Monnt  Morris  in  territory  la 
to  the  extent  ot  a  full  congreBslonal 
township  of  land,  and  that  the  property 
therein,  real  and  personal,  subject  to  tax- 
ation, was  by  the  state  equalized  valua- 
tion for  the  year  A.  D.  1S81!  of  the  ralue  ol 
¥039,(i78,  by  the  state  equalized  valuation 
for  the  year  A.  D.  1883  of  the  value  ol 
9638,100,  by  the  stats  equalised  Valuation 
for  the  year  A.  D.  1884  ot  the  valneof  9617,- 
32H,  by  the  state  equalized  valuation  for 
the  year  A.  P.  1885  ol  the  value  of  9547,- 
652,  by  the  state  equalized  valuation  fur 
the  year  A,  I>.  1888  of  the  value  of  9511,- 
6.59,  by  the  state  equalized  valuation  for 
the  year  A.  D.  18S7  of  the  value  ol  9508,955, 
by  the  state  equalised  valuation  for  the 

?ear  A.  D.  1888  ot  the  value  ot  9519,290. 
our  petitioner  further  shows  that  on  the 
let  day  of  May  ,  A.  D.  1S85,— the  maturity 
of  Its  Bald  bonds, — and  on  the  let  day  of 
each  May  thereafter  succeeding,  until  the 
thereafter  annually  accruing  interest  upon 
its  said  bonds,  and  the  principal  thereof, 
Hbonld  have  been  fully  paid  and  satisfied, 
your  petitioner  was  entitled  to  have,  up- 
on the  taxable  property  of  said  town  as 
the  same  was  so  annually  equalised,  a  tax 
collected  for  its  beneSt,  not  exceeding  two 
per  cent,  per  annoni ;  and  your  petitioner 
hereclalmsthathy  reason  of  tbepremlseBlt 
is  DOW  here  entitled  to  aggregate  said  sev- 
eral annual  taxations,  as  the  same  should 
have  been,  but  were  not,  collected  and 
paid  to  It.  and  have  oil  of  the  same  levied 
and  collected  at  one  and  thesame  time,  to 
apply  on  saM  bonds  of  your  petitioner. 
Your  petitioner  therefore  now  here  prays 
that  your  honors  may  award  a  writ  of 
mandamus,  at  the  suit  of  the  people  of 
the  state  of  Illinois  upon  the  relation  of 
your  petitioner,  to  issue  out  of  this  court, 
directed  to  the  board  of  town  aodltora 
of  th»  BQld  town  of  Mount  Morris,  the 
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town  clerk  of  said  town,  the  conoty  clerk 
of  the  county  of  Ogle,  the  town  uollectur 
of  said  town  of  Mount  Morris,  the  euper- 
Tlsor  of  Bald  town, and  the  coonty  collect- 
or and  county  treasurer  of  said  Ogle  coun- 
ty, eonamandlug  them,  and  each  of  them, 
reapectlvely,  to  do  every  act  and  thing 
devolvtag  upon  them  by  law  as  such  offi- 
cere  for  the  levy,  collection,  and  payment 
of  a  tax  safllclent  to  pay  said  bonds,  be- 
sides Interest  thereon  since  said  1st  day  of 
May,  A.  D.  1885,  at  the  rate  of  ten  percent. 

Eer  annnm;  and  particularly  that  said 
oard  of  town  auditors  of  said  town  of 
Mount  Morris  may  bo  commanded  forth- 
with to  audit  and  allow  said  bonda  so  be- 
longing to  your  petitioner  as  a  claim 
against  the  said  town  of  Mount  Morris  in 
favor  of  your  petitioner,  and  to  make, 
Btgn.  and  deliver  to  the  towu  clerk  of  said 
town  a  proper  certlQcate  thereof,  as  re- 
quired by  the  township  organization  acts 
in  reference  to  claims  audited  and  allowed 
against  towns,  specirylug  the  nature  of 
said  claim,  and  to  whom  the  amount  is 
allowed,  and  to  do  each  and  every  act 
and  thing  In  reference  to  said  bonds  of 
your  petitioner  that  the  township  organ- 
isation law  reuaires  of  them  In  reference 
to  lawful  claims  against  said  towu.  so 
as  to  put  the  same  as  quickly  as  possible 
In  process  of  payment  by  the  levy  and  col- 
lection of  a  tax  therefor;  and  also  partic- 
ularly commanding  the  town  clerk  of  said 
town  of  Mount  Morris  tu  properly  file  In 
hia  ofiQce  the  claim  of  your  petitioner 
against  said  town,  founded  on  said  bonds 
BO  belonging  tu  your  petitioner,  when  the 
same  shall  have  been  audited  and  allowed 
by  the  board  of  town  auditors  of  said 
town,  and  certified  to  him  by  said  board, 
and  then  Immediately  to  certify  the 
amount  thereof,  or  so  much  thereof  as 
may  by  law  be  annually  aseessed  and  col- 
lected upon  said  claim  of  your  petitioner, 
togHtber  wltb  any  other  cbargea  and  de- 
mands which  It  Is  his  duty  to  certify,  to 
the  county  clerk  of  said  Ogle  county,  at 
the  same  time  and  in  the  same  manner  as 
other  amounts  required  to  he  raised  fur 
town  purposes,  and  commanding  him  to 
do  every  act  and  thing  in  reference  to  said 
bonds  of  your  petitioner  which  is  required 
of  him  by  law  in  reference  to  other  audit- 
ed claims  against  the  town,  so  as  to  ena- 
ble the  amount  thereof  to  be  levied  with 
the  levy  made  In  the  year  1888  for  town 
purposes,  and  collected  with  the  town 
taxes  In  said  year;  end  also  particularly 
commanding  the  clerk  of  said  Ogle  county 
to  estimate  and  determine  the  rate  per 
cent,  upon  the  proper  valuattoo  of  proper- 
ty In  said  town  of  Mount  Morris  In  the 
year  1888  that  will  produce  an  amount 
Bufflclent  to  pay  said  bonds  su  belonglof? 
to  your  petitioner,  and  the  interest 
thereon,  and  then  to  extend  the  same  up- 
on the  same  book  upon  which  ho  extends 
other  town  taxes  of  said  town  ot  Mouut 
Morris  levied  in  the  year  1888,  and  com- 
manding him  to  Include  the  collection 
thereof  In  bis  warrant  to  the  collector  of 
said  town  of  Mount  Morris;  and  also 
eommandlng  said  county  clerk  of  Ogle 
county  to  do  every  act  and  thing  In  re- 
spect to  the  levy,  assessment,  extension, 
Bu4  collection  of  a  tax  to  pay  Bald  bunds 


of  your  petitioner  that  the  law  requires  of 
him  In  reference  to  other  similar  claims 
against  said  town  certified  to  him  by  the 
town  clerk,  according  to  law;  and  also 
particularly  commanding  the  town  eollert- 
or  of  said  town  of  Mount  Morrla  to  collect 
the  tax  extended  by  the  county  clerk  ot 
said  Ogle  county  upon  the  collector's 
tiooks  for  said  town  of  Mount  Morris,  bo 
fares  he  Is  able  to  do  so,  and.  If  he  does 
not  succeed  In  culltjctlng  the  same,  to 
make  a  proi»er  return  to  the  county  col- 
lector of  the  amountnncoliected.as  Incase 
of  other  taxes  which  be  Is  unable  to  collect, 
and  as  the  law  requires,  and  tn  do  every 
net  and  thing  In  respect  to  said  taxforthe 
payment  of  said  bunds  which  the  law 
requlruH  oT  him  in  reference  to  any  other 
tax  levied  to  pay  a  claim  against  said 
town;  and  also  particaiarly  com maodinfc 
Hsld  county  trenanrer  and  collector  of  the 
county  of  Ogle  to  collect  all  of  said  tax 
levied  and  assessed  to  pay  said  bondH 
which  may  be  reported  or  returned  to  him 
as  unpaid  by  the  town  collector  of  said 
town  of  Mount  Morris,  or.  In  case  the  same 
is  not  collected  by  him,  and  be  then  pro- 
ceed and  sell  tlie  delinquent  property  upon 
which  the  said  tax  rematus  unpaid,  after 
having  taken  all  the  preliminary  steps  re- 

auired of  him  by  law  to  entitle  blm  to  sell 
eiluquent  property,  and  commandlns 
him  to  do  every  act  and  thing  In  reference 
to  such  tax  which  the  law  requires  of  him 
In  respect  to  any  other  unpaid  tax  levied 
to  pay  a  town  claim;  and  also  particular- 
ly requiring  the  supervisor  of  said  town 
of  Mount  Morris  to  pay  to  your  petition- 
er,  for  the  satisfaction  of  its  said  bonda, 
all  money  that  may  come  into  bis  band* 
from  the  collection  of  said  tax  levied  tu 
pay  said  bonds  and  interest  tbereon. 
That,  in  case  it  shall  appear,  upon  the 
return  day  of  the  snmraons  issoerl  herein, 
that  the  board  of  town  auditors  of  said 
town  of  Mount  Morris  have  neglected  at 
their  semlannuat  meeting  bolden  on  the 
4th  day  of  Snptember,  18N8,  to  audit  and 
allow  and  properly  certify  theamountdue 
on  said  bonds  of  your  petitioner  to  the 
town  clerk  of  said  town  as  a  claim 
ngainst  said  town,  or  In  case  It  shall  ap- 
pear that  the  said  town  clerk  has  neglect- 
ed or  evaded  properly  certifying  said 
claim  to  the  county  clerk  of  said  Ogle 
county,  then,  In  such  esse,  your  petitioner 
prays  that,  pursuant  to  the  law  In  sucb 
case  made  and  provided,  it  may  tie 
awarded  a  judgment  for  91,U00  damages 
against  tbe  officers,  or  each  and  every  of 
the  officers,  so  delinquent,  besides  bedng  al- 
lowed a  perem  ptory  mandam  us  com- 
manding tbe  officer  or  officers  so  delin- 
quent to  forthwith  perform  the  duties  BO 
neglected  by  them.  And  your  petitioner 
also  prays  for  such  other  and  further  or 
different  and  other  relief  in  tbe  premises 
as  tbe  nature  and  exigencies  of  its  case 
may  require,  and  as  shall  to  your  honors 
seem  meet." 

J.  A.  Grain,  for  relator.  Rector  0.  Bltt 
and  Brewer  ft  Strawn,  for  respondents. 

SCHOLFIELD,  C.  J.  That  the  bonds 
described  in  the  petition  were  lawfully  la- 
sne^t  and  are  now  binding  obligations  ot 
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th«  town,  Is  settled  t>y  Italtroad  Co'  v. 
Plnckaey,  74  III.  277.  and  Harmun  v.  Au- 
ditor, 123  III.  122,  13  N.  E.  Bep.  161,  and 
questions  Id  that  respect  are  no  lunger 
opCD  to  diBCQSBioa.  TliB  onlj  qnestlon 
affeetlnff  the  anioant  dne  to  thu  petltfooer 
from  the  town,  out  settled  by  the  decl- 
Blona  In  those  cases,  relates  to  Interest 
npon  the  bonds  after  doe.  The  lanKuage 
of  the  bonds  respectlns  Interest  Is  the 
town  shall  pay  the  principal  "on  the  let 
day  of  May.  A.  D.  1886,  to  the  said  Chicago 
and  Iowa  Railroad  Company,  or  bearer, 
at  the  Third  National  Bank  ot  Chicago, 
Illlnuls,  with  Interest  at  the  rate  often 
per  cent,  per  annom,  payable  annually  on 
the  lat  day  of  May,  apon  thedelUeryof 
the  coupons  severally  hereto  annexed,'* 
and  the  contention  on  behalf  of  the  re- 
spondents Is,  Inasmuch  as  no  coupons 
were  Isaoed  for  Interest  to  accrue  after  the 
matarltj  of  the  bonds,  It  was  not  Intend- 
ed the  bonds  ehonld  bear  Interest  after 
their  maturity.  We  are  committed  to  a 
contrary  rale.  In  Phlnney  t.  Baldwin,  16 
111.  108,  the  question  was  whether  a  prom- 
issory note,  payable  30  days  after  date, 
and  bearlns  Interest  from  date  at  the  rate 
of  5  per  cent,  per  muntb,  bore  that  rate  so 
long  as  tbe  principal  remained  onpald; 
and  It  was  held  thai  It  did.  This  rollng 
was  reafBrmed  In  Etnyre  r.  McDanlel.  28 
III.  201,  and  !t  was  followed  hy  the  su- 
preme conrt  of  the  Qnlted  States  In  Ohio 
v.  Frank,  103  IT.  S.  607,  where  the  question 
was  whether  a  township  bond,  payable 
at  a  time  mentioned,  with  Interest  from 
date  at  a  speelfted  rate,  bore  thesame  rate 
ofioterest  after  maturity,  la  tbe  absence 
of  an  express  promise  to  that  effect;  and 
It  was  held  that  It  did.  Prnyn  t.  City  of 
Milwanbee,  18  Wis.  367,  Is,  eo  far  as  con- 
cerns this  question,  precisely  analogous  to 
the  present  cose,  and  It  was  there  ruled 
that  the  bonds  bore  tbe  agreed  rate  of  In- 
terest after  as  well  an  before  maturity, 
and  notwithstanding  no  coupons  were  Is- 
aned  for  that  Interest.  It  was,  among 
other  things,  said  fn  the  opinion:  "It  Is 
said  that  the  bonds  In  this  ease  were  made 
payable  on  aspecltled  day,  'together  with 
Interest  thereon  at  the  rateot  ten  percent, 
per  annum, payable  aDnnal1y,on presenta- 
tion of  the  annexed  warrants,'  and  that 
this  language  manifests  an  Intention  ot 
tbe  parties  that  tbe  rate  of  interest  stlpn- 
lated  should  cease  on  tbe  maturity  of  the 
bonds.  We  confess  we  are  unable  to  dis- 
cover anyauch  intention  or  design,  ex  press 
or  Implied,  In  this  language.  By  the 
clause  In  the  bond  above  cited  the  parties 
provided  for  tbe  payment  of  Interest  an- 
nually at  tbe  rate  specified  on  tbe  pres- 
entation of  tbe  coupons.  Quite  likely  tbe 
parties  expected  the  bonds  would  b«  paid 
at  maturity;  but,  it  It  were  not  so  paid, 
we  have  nt>  manner  of  doubt  but  that  It 
was  expected  and  intended  that  the  bond 
should  draw  interest  at  ten  percent,  un- 
til paid."  See,  also.  Tied.  Com.  Paper,  $ 
413.  and  causes  cited  hi  note  8;  Jodsb, 
Corp.  Bonds,  $  260,  and  cases  elted. 

But  It  Is  contended  on  behalf  of  counsel 
lor  respondenta  that,  conceding  the  relat- 
or is  lawfully  entitled  to  the  amount 
flalmed  In  Its  petition,  yet.  Inasmuch  as 
Itsclalm  has  never  been  reduced  to  a  Judg- 


ment. It  Is  not  entitled  to  proceed  by  man- 
damus. It  is  provided  In  the  twelfth  sec- 
tion of  the  act  to  Incorporate  the  Chicago 
Aluwa  Railroad  Company  f2Priv.  Laws 
1869,  p.  963)  that  *'anrtown  *  "  *  so 
*  *  ■  donating  Ita  bonds  shall,  by  its 
proper  corporate  authority,  annually 
thereafter  assess  and  levy  a  tax  upon  the 
taxable  property  of  such  town  *  •  * 
sufficient  to  pay  and  liquidate  tbe  annual- 
ly accruing  interest  on  such  bonda,  and 
so  raocb  of  the  principal  thereof  as  from 
time  to  tlmeshall  become  due,  which  taxes 
sbnli  be  levied  and  collected  In  the  same 
manner  as  other  corporate  taxes  in  such 
town."  There  Is,  therefore, here  presented 
a  lawful  debt  against  the  town,  for  the 
payment  of  which  It  Is  the  duty  of  its 
proper  officers  to  assess  and  levy  a  tax 
upon  tbe  taxable  property  of  tbe  town, 
and  the  failure  ot  those  officers  to  perform 
that  duty;  and  It  Is  clearly  settled  by  the 
weight  of  authority  that  mandamus  lies 
In  such  case  to  compel  the  levy  and  collec- 
tion of  the  requisite  tax,  and  Its  payment 
to  the  lawful  holders  of  the  fndabtedneas. 
Maddox  v.  Graham,  2  Mete.  (Ky.)  66; 
Shelby  Co.  v.  Cumberland,  etc.,  R.  Co.,  8 
Bush,  209;  Comrolssioners  v.Asplnwall,  24 
How.  376;  Com.  v.  IMttsburgb,  84  Pa.  St. 
496;  Com.  T.  Gommissioneni  of  All^heny 
Co.,  87  Pa.  at.  277,  82  Pa.  St.  218;  State  v. 
Commissioners  of  Clinton  Co.,  6  Ohio  St. 
288;  Pegram  v.  Commissioners,  64  N.  C. 
657;  Commissioners  v.  King,  13  Fia.  451; 
Robinson  v.  Siiperviriors,48  Cal.  353;  Com- 
missioners' Court  V.  Rather,  48  Ala.  483; 
Commissioners  v.  Bailey,  II  Kan.  681; 
State  V.  Anderson  Co.,  8  Baxt.  249;  Flagg 
V.  Mayor.  83  Mo.  440:  People  V.  Mead,  24 
N.  ¥.  114.  The  cases  cited  by  counsel  for 
respondents  from  the  Reports  of  the  United 
States  courts  (Jerome  v.  Commission- 
ers, 18  Fed.  Rep.  873;  County  uf  Oreen  v. 
Daniel,  102D.S.  187;  Davenport  v.  County 
of  Dodge,  105  IT.  S.287;  and  Chlckamlng  v. 
Carpenter,  106  U.  S.  668,1  Sup.  Ct.  Rep. 620) 
rest  upon  the  fact  that  the  circuit  courts 
of  tbe  United  States  are  creatures  of  stat- 
ute, and  have  only  so  much  of  the  Judicial 
power  of  tbe  United  States  as  tbe  acts  of 
congress  have  conferred  upon  tbem;  and 
those  acts  have  conferred  upon  them  no 
power  to  Issue  writs  ot  mandamus  as  an 
original  proceeding,  but  they  are  empow- 
ered to  Issue  them  only  when  such  writs 
are  necessary  to  the  proper  exercise  of 
tbelrexlstlng  Jurisdiction,  as  intheenforce- 
ment  ot  Judgments  at  law  against  munic- 
ipal corporations.  See  Bath  Co.  v.  Amy. 
18  Wall.  244:  High,  Extr.  Rem.  {  802.  In 
Rogers  People,  68  Hi.  151.  dted  by  coun- 
sel for  the  r^pondents,  the  statute  pre- 
scribed a  specific  mode  for  the  collection  of 
tbe  Judgment  against  tbe  school  director*, 
which  was  adequate,  and  held  to  beex- 
cualve,  and  so  mandamus  would  not  He. 
In  Coy  v.  City  of  Lyons,  17  Iowa,  7,  also 
cited  hy  counsel  for  respondents,  the  rul- 
ing Is  simply  that,  "where  a  debt  remain- 
ing in  Its  original  form  as  a  simple  con- 
tract debt,  the  creditor  has  no  legal  right 
to  a  mandamus  to  compel  the  city  to  levy 
and  collect  a  tax  for  its  payment,  unless 
tbe  debt  Is  contracted  under  a  special  law 
or  vote  authorixlng  such  proceeding  to  en- 
force payment;  but  wtaere  the  debt  baa 
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been  reduced  to  Jadgraent  there  is  tben  de- 
volving upon  the  city  uutburitles  a  perlect 
legal  doty  and  ubllgation  to  provide  for 
Ita  payment."  There  was  a  like  ruling  in 
this  court  In  People  v.  Clark  Co.,  50  HI.  214, 
wbere  it  vraa  souKbt  by  mandamus  to 
compel  the  levy  and  collection  of  a  tax 
for  the  payment  of  a  county  order  drawn 
Dpon  the  general  revenue  fiiad.  aud  It  was 
beld  that  mandamiu  would  not  He,  but 
tliat  the  holder  of  the  order  must  first  re- 
dace  it  tojudgoien  t.  In  such  ciiaes  no  single 
general  creditor  has  a  right  to  any  pre- 
viously nscertaloed  specific  part  of  thegen- 
eral  revenue,  and  there  is,  moreover,  Judg- 
ment and  discretion  to  be  exercised  by  the 
municipal  authority  with  respect  to  tlie 
purpose  and  amount  ol  general  revenue 
which  they  shall  anaally  cause  to  be  col- 
lected by  taxation  upon  the  taxable  prop- 
erty of  the  municipality;  and  they  are 
ttaereforeiu  no  fiilae  analogous  Incases  like 
the  present,  where  there  Is  a  specific  duty 
to  levy  and  collect  taxes  for  the  pjiyment 
of  particular  debts,  in  which  there  Is 
neither  judgment  nor  discretion  to  be  ex- 
ercised by  the  municipal  authority.  We 
have  often  held  that  to  authorize  a  man- 
damus to  t>e  issued  the  petitioner  must 
show  Q  clear  legal  right.  People  v.  For- 
quer,  Beecher'B  BreeHe,  104;  People  v.  Chi- 
cago &  A. R. Co., 55  111.95;  People  v.Glann, 
70  111.  232;  People  v.  Village  ofCrotty,  93 
111.  180;  Lavalle  v.  S'^ucy.  96  111.  467;  Peo- 
ple V.  Dnlaney,  Id.  BOS.  And  all  of  the 
cases  cited  by  couusel  tor  the  respondents 
which  we  have  not  herein  coraiuented 
upon  belong  to  this  class,— the  facts  were 
not  admitted,  and  the  amount  and  the 
right  involved  presented  an  issue  of  fact. 
"It  Is  not  the  province  of  maadamus," 
says  High  In  bis  work  on  Extraordinary 
Remedies.(2d  Ed.,§.339,)  "to  settle  the  dif- 
fsrenr^a  of  uplnioa  between  municipal  au- 
thorities and  claimants  as  to  the  amount 
due  for  services  rendered.  All  such  cases 
of  disputed  accounts  orclalnis  agniuRt  the 
municipality  should  be  referred  to  the  ar- 
bitrament of  a  Jury,  or  to  the  ordinary 
proceBB  of  the  courts*  and  they  cannot  be 
determined  by  proceedings  In  mandamus." 
tSee,  also,  Burnet  v.  Anditor,  13  Ohio,  34, 
and  Com,  v.  Commlsaionera  of  Allegheny 
Co.,  16  Sarg.  &  R.  317,  cited  by  the  author 
in  support  of  his  statement.  But  there 
are  here  no  facts  In  dispute.  The  allega- 
tions of  the  petition  are  admitted  by  the 
demurrer  to  be  true,  and  the  only  conten- 
tion is  in  regard  to  a  concluslou  uf  law. 
as  to  which,  In  oor  opinion,  there  la  no 
doubt,  and  the  case  is  therefore  clearly 
within  the  aotborlty  of  Maddoz  v.  Gra- 
ham and  other  cases  cited  supra,  holding 
that  mandamus  will  He. 

It  Is  further  contended  by  counsel  for 
the  respondent^d  that,  as  to  the  county 
clerk,  town  collector,  and  county  collect- 
or, (treasurer.)  mandamus  will  not  lie, 
because  it  Is  not  made  to  appear  that 
those  offlcers,  or  either  of  them,  have  or 
has,  up  to  this  time,  refused  to  extend, 
collect,  or  take  any  steps  required  of  them 
or  either  of  them,  by  law.  In  reference  to 
the  matter  In  dispute.  This  lotieH  sight  of 
the  controlling  fact  here*— that  the  duty 


to  pay  la  that  of  the  town  as  a  corporate 
body,  and  not  of  individuals,  although 
that  doty  can  only  be  discharged  through 
the  actaof  Individuals.  The  failure  to  pay 
h  that  of  the  corporate  body,  and  it  is  be- 
cause of  that  failure  only,  and  to  compel 
the  performance  of  the  corporate  duty  In 
that  respect,  that  a  mandamus  will  be 
awarded.  Were  a  like  duty  required  tn 
be  performed  by  a  natural  pertiou  Instead 
ot  an  artificial  person,  under  such  clrcuro- 
atancea  that  mandamus  would  lie,  no  one 
would  Bnppoae  It  neeewary  to  prosecute 
a  separate  suit  to  enforce  the  performance 
of  each  distinct  step  necessary  in  the  col- 
lection and  paying  over  of  the  money; 
and  yet  there  can,  in  theory,  be  no  differ- 
ence between  a  natural  and  an  artificial 
person  In  this  rcapect.  The  different  offi- 
cers appointed  by  taw  as  the  agencies  and 
Instru  men  tali  tiea  through  which  corpo- 
rate action  shall  be  taken  are  to  the  cor- 
porate body  but  as  the  members  of  the 
natural  person,  through  which  he  or  she 
can  alone  act,  are  to  that  person;  and  in 
either  case,  to  coeree  action  ol  the  partij 
It  Is  only  necessary  to  Inquire.  Is  there  a 
right  to  coerce  action  of  the  person,  either 
natural  or  artificial,  the  person  being  re- 
sponsible forthe  failure  to  act?  It  would, 
therefore.  In  the  present  case,  doubtlesi 
have  beea  sufficient  to  have  filed  the  peti- 
tion against  the  town,  without  naming 
individuals,  to  have  obtained  a  peremp- 
tory mandamus  to  each  of  the  ngenciet 
and  Instrumeotalities  through  whicb  it 
must  act  to  make  payment  of  the  claim 
due  the  relator;  but  It  was  competent  tu 
make  the  individuals  whose  duty  it  Is  to 
act  partlea.  as  was  here  done.  Ylllaf^ot 
Glencoe  v.  People, 78  111. ;J86;  Slieaff  t.  Peo- 
ple, 87  lU.  189.  But  it  is  obviously,  in 
either  event,  the  oction  of  a  corporate 
body,  and  not  the  action  ot  natural  per^ 
Hons  as  such  merely  that  la  to  be  enforced. 
The  question  involved  in  this conteutlon 
of  counsel  fur  the  respondents  Is  exhaast- 
Ively  discussed,  and  decided  against  thein. 
In  Labette  County  Com're  v.  U.  S.,  112  U. 
H.  223,  5Sup.Ct.  Rep.lOK.  .See.  also,  FarDB- 
worth  V.  Boston,  121  Mass.  178;  Attorney 
Genera]  r.  Boston,  123  Mass.  463;  King  v. 
Mayor  of  Tregooy,  8  Mod.  111. 

The  person  acting  as  town  clerk  wai 
not  personally  served  with  the  aummons. 
It  is  claimed,  and  with  some  show  of  rea- 
son, that  be  avoided  personal  service,  in 
order  to  defeat  the  awarding  of  the  ppr- 
emptory  writ.  We  do  not  think  It  neci«- 
aary  to  Inquire  Into  this,  and  ascertain 
what  la  the  fact.  Ali  of  tbetown  anditora 
except  the  town  clerk  were  personally 
served.  It  Is  competent  fur  them  to  pro- 
ceed to  act,  and  If,  when  they  do  so,  the 
town  clerk  shall  be  absent,  and  not  per- 
forminft  ttie  duties  of  his  ofiice.  It  will  be 
their  duty  to  declare  the  office  vacant, 
and  to  appoint  a  town  clerk  in  his  stead, 
(2  Starr  &  C.  St.  c.  189,  art.  10,  S§  1.  2;  M. 
art.  13,  S§  1,  2;)  and  the  same  la  true  with 
regard  toany  other  members  ot  tbo  board. 
The  demurrer  is  overruled,  and  judR- 
raent  is  rendered  awarding  a  peremptory 
writ,  as  prayed  in  the  petition. 

Mandamus  awarded. 
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(7  Ind.  App.  104) 

GISH  T.  GISH. 
(Appellate  Cotirt  of  Indiana.    May  28,  1898.) 

BbCOHD  OS  APPSAL— QCESTIONS  PBESBSTBD— BllX 

OF  BxcKPTiosa  —  8UFFIC1BMCT— Filing— BCFPi- 
ciBNCY  OF  EviDENCB  — Action  ok  Hotb— Com- 

FLAIKT — HDFFICIENCX— Mew  TbIAU 

1.  Where  the  ori^nal  bill  of  exc^itlona 
upon  a  ruling  denying  a  new  trial  Ib  Incorpo- 
rated into  the  record,  instrnctiona  given  on  the 
trial  are  not  properlr  in  the  record,  and  no 
QoestioQ  ariaing  thereon  can  be  reviewed,  since 
to  bring  the  instructiona  before  the  appellate 
court  the  clerk  must  copy  the  original  biu  into 
the  record. 

2.  Where  a  bin  of  exeeptioBB  la  taken  for 
the  purpose  of  getting  the  erldoiee  into  the 
record,  the  original  bill  may  be  mada  a  part  of 
the  record. 

3.  Where  a  bill  of  exceptions  shows  that  it 
was  presented  to  the  judge  within  the  required 
time,  the  time  of  filing  is  immateiial. 

4.  An  omission  of  the  word  "given"  in  the 
statement,  "And  this  was  all  the  evidence  in 
the  above-entitled  cause,"  is  not  fatal  to  a 
bill  of  exceptions. 

5.  The  absence  of  an  Indepaident  record 
entry  showing  the  filing  of  a  blfi  of  exceptions 
containing  the  evidence  is  not  fatal  if  it  other- 
wise affirmatively  appears  in  the  transcript 
that  the  bill  was  duly  filed. 

6.  The  record  need  not  show  that  the  indge 
Judicially  determined  that  a  bill  of  exceptions 
was  correct,  or  that  the  stenographer's  notes 
were  made  a  part  of  the  bill  by  his  act 

7.  The  omission  from  a  bill  of  exceptions 
of  certain  evidence  introduced  on  the  trial  pre- 
cludes the  consideration  on  appeal  of  any  ques- 
tion arising  on  such  evidence. 

8.  Where  a  bill  of  exceptions  purports  to 
bring  all  the  evidence  before  the  appellate 
conrt,  the  omission  of  any  part  thereof  is  fatal. 

V,  A  new  trial  on  the  ground  of  newly- 
discovered  evidence  will  not  be  granted  where 
the  affidavits  are  conllictiug,  the  newly-dlscov- 
ered  evidence  cnmolative,  and  doe  diligence  is 
not  shown. 

10.  Where  the  complaint  in  an  action  on  a 
note,  after  deecribiog  the  note,  alleges  that  "a 
copf  is  herewith  filed,"  and  immediately  fol- 
lowiog  la  a  copy  of  tbe  note^  marked  "Bxhibit," 
the  refmnctt  to  the  co^  of  the  note  is  soffi- 
ci^t. 

Appeal  from  elrenlt  court,  CaB0  county ; 
D.  B.  McCoDnell,  JudKe. 

Antion  by  David  GIsh  against  Elizabeth 
Oisb  on  a  promissory  note.  Judgnjent 
forplalntitr.  Defendant  appeals.  Affirmed. 

Magee  &  Fnnk,  for  appellant.  Goald  & 
Eldrldge,  for  appellee. 

DAVIS,  J.  ThiH  waa  an  action  by  ap- 
pellee agaliiBt  appellant  od  a  promlHsory 
Dote.  I^aaea  were  Joined,  and  the  canse 
waa  snbrnltted  to  a  ]nry  for  trial,  aad  on 
verdict  in  favor  of  appellee  judgoieot  waa 
rendered  against  appellant  for  9805  on  the 
24th  of  February,  1892. 

Several  errors  are  aaalgned,  bat  the  only 
errors  dlecuaaed  are  that  "  the  court  erred 
In  overruling  the  appellant'a  motion  (or  a 
new  trial,"  and  In  overruling  motion  In 
arreat  of  Judgment.  It  la  a  well-eatab- 
llabed  rule  of  practice  In  thlacotirt  that  er- 
rors which  are  not  discussed  are  regarded 
and  treated  as  waived.  Mahonev  v.  Ga- 
no,  2  Ind.  App.  107.7r  N.  £.  Bep.  816.  In  a 
brIeT  filed  In  behalf  of  appellee  on  the  30th 
of  December,  1892,  It  Is  earnestly  contend- 
ed that  no  question  la  presented  on  the 
flrat  error  dlacassed  for  oar  consideration, 
T.34N.B.no.4— 20 


because  the  evidence  is  not  In  the  record. 
No  reply  has  been  flted  to  this  brief.  We 
are  therefore  flrst  required  to  determine 
whetber  the  record  brings  before  us  lor  de- 
cli^on  any  question  lu  regard  to  the 
merits  of  the  controversy.  The  record  on 
the  day  the  Judgment  was  rendered  recltea, 
"And  180  days  are  allowed  the  defendant 
in  Khlcb  to  file  bill  of  exceptions."  After- 
wards, on  tbe  9tb  ol  March,  an  appeal 
bond  was  filed  and  approved.  Immediate* 
ly  (utlowing  the  bond  there  appears  the 
following  entry:  "Be  it  remembered, 
•  *  *  the  following  proceedings  were 
bad,"  etc.  Thnn  come  tbe  Instructions. 
The  iDstroctlons  are  not  preceded  by  any 
formula  for  the  beginning  of  a  bill  of  ex- 
ceptions. In  conclusion,  however,  there 
is  the  asnal  fomial  ending  of  an  ordinary 
bill  of  exceptions.  There  Is  no  record  or 
independent  entry  or  atatement,  except  in 
the  clerk's  certificate,  showing  the  dllng 
of  tbe  instruction  or  bill  of  exceptions,  but 
it  la  recited  In  tbe  formal  conclusion  above 
referred  to  that  the  bill  ol  exceptions  was 
presented  to  the  Judge  on  tbe  8th  of  Au- 
gnst,  and  that  It  was  signed  on  tbe  22d. 
and  tbe  stamp  of  the  cleric  Indicates  that 
It  waa  filed  on  the  38d  of  August.  1S92. 
Immediately  fullowloethe slgnatureoF  tbe 
judge  thereto,  and  without  any  prelimi- 
nary eutry,  statement,  or  memorandum 
showlug  the  filing  thereof,  there  Is  at- 
tached to  and  Included  In  the  tranacrlpt  a 
bin  of  exceptions  containing  the  evidence. 
In  which  It  Is  recited  in  conclusion,  "the 
foregoing  b(4ng  all  the  evidence  In  tbe 
above-entitled  cause."  This  bill,  as  It  ap- 
pears therein,  was  presented  to  the  Judge 
on  tbe  8th  of  August,  signed  on  tbe  22d, 
and.  as  shown  by  the  file  marb,  was  filed 
on  the  23d  of  AugU8t.l892.  Tbe  certificate 
of  the  clerk  at  tbe  conclusion  of  the  tran- 
script luasfollows:  "TlieStateof Indiana. 
County  of  Cass— ss.:  1,  Charles  TV.  Flsk, 
clerk  of  the  circuit  court  of  Cass  county, 
Indiana,  hereby  certify  that  tbe  foregoing 
is  a  full,  true,  and  complete  copy  and 
transcript  of  all  entries  made  and  all  pa- 
pers filed  in  tbe  above-entitled  canse,  as 
appears  from  the  records  mndeand  papen 
filed  In  said  cause,  now  on  file  In  my  office, 
together  with  and  Including  the  defend- 
ant's original  bill  ol  exceptions  number 
one,  filed  In  my  ofilce  August  23d,  1R92. 
containing  and  being  all  the  Instructions 
given  In  said  cause,  and  exceptions  there- 
to, and  signature  of  tbe  judge;  and  further 
Including  defendant's  original  bill  of  excep- 
tions number  two,  containing  and  being 
the  longhand  manuscript  and  transtTlpt 
of  the  shorthand  notes  of  the  evidence  giv- 
en in  said  cause,  taken,  made,  and  tran- 
scribed by  Jesse  Taber,  whom  I  berebycer- 
tify  to  have  been  at  the  time  of  said  trial, 
and  who  has  ever  since  been,  and  is  now, 
the  official  stenographer  and  reporter  of 
said  Cass  circuit  court.  Witness  my  band 
and  the  seal  of  said  court,  at  my  oflice  at 
Logansport.CasB  eoun  ty,  Indiana.  [Seal.] 
C.  W.  Fink,  Clerk."  It  clearly  appenr»  in 
this  case  that  neither  of  tbe  bills  of  excep- 
tions so  filed  by  apppllant  bad  been  copied 
by  tbe  clera.  The  original  bills  are  lucor- 

g orated  In  the  transcript,  and  brought 
ere  as  part  of  the  record.  The  course 
adopted,  so  far  as  tbe  evidence  in  ths  long- 
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band  taannHcrlpt  uf  the  reporter  I0  con- 
cerned, Is  tbe  proper  practice,  and  In  this 
respect  tbe  evidence  as  taken  down  and 
transcribed  by  the  stenoj^rapher  Is  In  bill 
of  exceptions  No.  2.  In  order,  however, 
to  biinK  bill  of  exceptions  No.  1,  contain- 
\T%g  tile  Instruction,  before  this  court,  such 
bill  shoald  have  been  copied  by  the  clerk* 
Klliott,  C.  J.,  In  a  recent  case,  says:  "We 
adjudge  the  better  mle  to  be  this:  When 
a  bill  of  exceptions  upon  a  ruling  denying 
a  new  trial  is  taken  for  the  purpose  of  get- 
ting the  stenographer's  report  of  the  evi- 
dence, with  Ua  Incidents,  Into  the  record, 
the  original  bill  may  becertlfled  up  to  this 
court  as  part  of  the  record.  AH  tbere  is 
of  socb  a  bill,  besides  the  report  ot  the  evi- 
dence, Is  composed  of  formal  parts  and 
brief  recitals,  so  that  little  would  be  left 
to  be  copied  It  the  report  of  the  evidence 
were  taken  oqt.  Confusion  Is  avoided  by 
sending  up  the  bill  without  detaebing  the 
evidence,  and  only  a  very  little  matter 
outside  of  the  report  of  the  evidence  conies 
up  in  its  original  coodltlon.  It  is  much 
more  consistent  with  principle,  and  much 
safer,  to  require  the  entire  original  bill  to 
be  certified,  ttaan  It  Is  tu  devolve  upon  the 
clerk  the  duty  of  determining  what  shall 
be  left  In  and  what  taken  ont.  The  rule 
we  here  declare  enables  parties  to  get  the 
longhand  manuscriptlntotbe  record  with- 
out Incurring  the  useless  expense  ot  hav- 
ing It  copied,  prevents  confusion  In  the  rec- 
ord, and  gives  fair  and  reasonuble  effect 
to  the  atatate  concerning  oiOclal  sburt- 
hand  reporters.  But  the  rule  we  declare 
dues  not  have,  and  caunot  be  made  to 
have,  any  application  to  any  other  bills  of 
exceptions  except  such  as  are  prepared  for 
the  purposeof  bringing  Into  the  record  the 
longhand  manuscript  of  the  official  re- 
porter, and  Its  necessary  Incidents.  All 
other  bills  of  exceptions  m  ast  be  copied  by 
the  clerk.  Nor  can  the  rule  apply  to  a  bill 
of  exceptions  wherein  other  matters  than 
the  longhand  report  and  matters  legiti- 
mately connected  therewith  are  songht  to 
t»e  brought  Into  the  record.  In  order  to 
come  within  the  rule  stated,  the  bill  ol  ex- 
ceptions must  be  confined  to  the  single 
office  of  exhibiting  the  report  of  the  evi- 
dence and  the  matters  directly  and  prop- 
erly pertaining  thereto.*  McCoy  v.  Abie, 
131  Ind.  417,  80  N.  E.  Bep.  528,  and  31  N.  E. 
Rep.  453.  Under  the  rule  nbove  en  undat- 
ed, the  Instructions  In  the  case  in  hand  are 
not  properly  in  the  record,  and  no  ques- 
tion arising  thereon  can  be  considered  or 
determined  by  us.  This  becanse  the  orig^ 
ioal  bin  was  incorporated  In  the  tran- 
script. 

The  question  remains  whether  the  bill  of 
exceptions  containing  theevldence  Is  prop- 
erly In  the  record,  and,  if  so,  whether  It 
contains  all  the  evldenceglven  on  the  trial 
of  the  canse.  It  Is  Insisted,  among  other 
things,  that  the  bill  ot  exceptions  was  not 
filed  within  the  time  fixed  by  the  court. 
Conceding  this  to  be  true.  It  does  appear 
in  the  body  of  the  Instrument,  preceding 
the  signature  of  the  Judge,  that  It  was 
presented  to  the  Judge  within  that  time, 
nnd  ns  to  this  point  such  presentation 
was  sniBcient.  In  the  case  cited  supra  the 
court  says:  "As  the  law  now  stands, 
I'be  time  ol  the  filing  Is  not  ot  eonCrolUng 


importance,  tor  the  prcseatatioti  of  the 
bill  to  the  Judge,  If  shown  in  the  body  ot 
tlie  instrument,  controls  the  qoestlDn." 

It  is  also  Insisted  that  the  omission  of 
the  word  "given"  In  the  stateraeut.  "And 
this  was  all  the  evidence  in  the  above- 
entitled  cause,"  Is  fatal.  We  cannot  con- 
cur with  counsel  on  this  propositiun. 
The  use  of  the  word  "given  "  Is  not  Indla- 
pensable  or  essential.  The  correct  rule  is 
thusfltated  by  Judge Zollars:  "Inordor 
that  this  court  may  pass  upon  the  evU 
dence,  the  record  must  affirmatively  show 
that  It  contains  all  ot  the  evldenceglven 
below.  Any  statement  in  the  bill  of  ex- 
ceptions that  wUi  show  that  fact  wll)  be 
snffleient."  Beatty  v.  O'Connor,  106  Ind. 
81,  5  N.  E.  Hep.  880.  Ree  section  823,  Elli- 
ott, App.  I^oe.  and  authorities  there 
cited. 

It  Is  contended  by  counsel  for  appellant 
that.  In  the  absence  of  an  Independent 
record  entry  showing  the  filing  of  the  bill 
of  exceptions,  the  bill  ot  exceptions  con- 
taining the  evidence  cannot  be  considered 
aa  a  part  ot  the  record  on  this  appeal. 
The  decisions  in  this  state  are  not,  as  we 
▼lew  them,  in  all  respects  harmonious  on 
the  question  aa  to  what  Is  esssntlal  to 
show  that  a  bill  of  exceptions  containing 
the  evidence  Is  properly  a  part  of  the 
transcript  of  tbe  record  on  appeal.  Judge 
Elliott  says:  "A  bill  of  exceptions,  al- 
though signed,  is  not  a  part  of  tbe  record 
until  it  is  filed.  A  record  entry  must  b« 
made  showing  its  flUug  and  the  date.  It 
has  been  held  Id  many  caaes  that  tbe  fil- 
ing must  be  shown  by  an  independent  rec- 
ord entry,  and  that  It  cannot  be  shown 
by  a  recital  Id  the  bill."  Elliott,  App. 
Proc.  $  805.  When  time  Is  given  beyond 
the  term  for  the  filing  of  such  bill  of  excep- 
tions, and  the  bill  is  afterwards  filed  in 
vacation,  such  Independent  record  entry, 
however  or  wherever  made,  la  of  ueeessity 
an  ex  parte  act  ot  the  clerk.  Whether,  in 
such  case,  the  independent  record  entry 
shall  be  a  vacation  order-book  entry,  or 
simply  a  statement  or  memorandum  Id 
the  transcript  In  snbstance  and  to  the 
effect  that  the  bill  was  filed,  or  wliether 
it  is  essential  for  such  formal  entry  or 
Btatementto  precede  tbe  bill  of  exceptions, 
are  questions  which  have  not  been  clearly 
and  satisfactorily  settled  by  tbe  authori- 
ties. Horner  v.  Hoadley.BT  ind.  600;  Hall 
V.  Louth.  109  Ind.  815-835,  10  N.  E.  Rep. 
270;  Hormann  v.  Hartmets,  128  Ind.  S53. 
27  N.  £.  Rep.  731 ;  Hessian  v.  State.  US 
Ind.  58,  17  ri.  E.  Rep.  614.  In  the  case  of 
Armstrong  Harshman,  98  Ind.  216,  the 
court  said :  "  What  purports  to  be  a  bill 
of  exceptions  containing  tbe  evidence  ap- 
pears in  the  record,  but  there  Is  no  state- 
ment in  tbe  body  ot  the  record  showing 
that  It  waa  ever  filed  In  the  clerk'sofflce  In 
the  Rause;"  hut.  Inasmuch  as  the  tran- 
script of  the  clerk  was  dated  within  tbe 
time  granted.  It  was  held  sufficient  to 
show  that  the  bill  had  been  filed,  and 
formed  a  part  of  tbe  record.  In  the  case 
of  Ley  T.  Ijoy,  90  Ind.  404,  tbe  court  says: 
"But  the  record  wholly  fails  to  show  in 
any  manner  that  ihlR  writing  or  bill  ot 
exceptions  was  filed  Id  the  court  below, 
either  wltbln  the  time  given,  or,  indeed, 
at  any  time."    Tbe  court  there  said: 
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"Tbe  record  mnat  show  In  some  manner 
that  tlM  bill  WM  Sled,  or  It  cannot  be 
conudered  In  ttata  court  as  eonetltnUng  a 
part  of  tbe  record  ofttaeeaoee."  When 
time  is  gif-en  beyond  the  terra  In  which  to 
file  bill  of  exceptions.  It  moat  be  ahuwn  In 
the  body  of  tbe  instrnmeot  that  It  waa 
duly  presented  to  the  Judge  wltbln  tbe 
time  Bo  fixed.  In  term,  tor  tbe  filing  there- 
of. Tbe  time  ao  glven  mint,  ai  eonrae,  be 
ataown  by  an  order-book  entry  made  by 
tbe  court  dorlnx  the  term.  Tben  It  mast 
dearly  and  afflrraatlvely  appear  in  tbe 
transcript  of  tbe  record  broaght  to  tbe 
appellate  court.  Independent  of  tbe  bill  of 
exceptiouB,  that  the  bill  was  doiy  filed  in 
the  ofllce  of  tbe  clerk  of  tbe  trial  coyrt.  If 
tbe  bill  was,  as  shown  lothebod^  thereof, 
presented  to  tbe  Judge  within  tbe  pre< 
scribed  time,  when  It  waa  in  fact  Died  la 
not  of  vital  Importance.  It  is  not  eaaen- 
tlai  that  such  independent  entry  abawlng 
tbe  filing  of  tbe  bill  sbtmld  be  entered  on 
the  order  book  In  Tacatlon,  but  such  state- 
ment or  memorandam,  appearing  In  the 
record  on  appeal,  as  dearly  and  affirm- 
tUelj  shows  t tie  filing  of  the  bill  in  the 
office  of  the  clerk,  is  sufficient,  tvbetherlt 
immediately  precedes  the  bill  or  In  otber- 
wlae  properly  set  out.  Tbe  better  prnu- 
tlee  iu  auch  cases  is  fur  the  clerk  tu  niuke 
a  Tacatiiiu  order-book  entry,  ahowiug 
tbe  flitogof  the  bill.  This  entry  abould 
be  tbe  same  in  form  and  substance  as 
made  when  tbe  bill  Is  filed  In  term. 
Whether  tbe  entry  is  so  made  or  not,  tbe 
clerk,  when  he  prepiire»  tbe  transcript 
for  appeal,  afaoold  precede  the  bill  of  ex- 
ceptions with  the  copy  of  such  vacation 
order-book  entry,  if'  made,  or,  In  the  ab- 
sence thereof,  be  should  Incorporate  in  tbe 
transcript  a  preliminary  formal  state- 
ment or  memorandum  In  anbstance  and 
effect  that  the  bill  of  exceptiona  bad  been 
duly  filed— giving  tbe  date — In  hia  ollice. 
The  failure  of  tbe  clerk  to .  make  such 
entry,  or  to  precede  the  bill  with  such 
formal  statement,  tvlll  not  be  fatal  to  the 
rights  of  the  appealing  party  If  It  la  other- 
wise clearly  and  afliriiiutfvely  shown  In 
tbe  transcript  thut  tliR  bill  was  duly  and 
properly  died  In  tbe  ulHce  of  the  clerk  of 
the  trial  court.  In  view  of  the  conclu- 
slun  we  have  reached.  It  Is  unnecesBary  for 
us  to  decide  whether  the  certlBcete  of  tlie 
clerk  in  relation  to  hill  of  exceptions  No. 
2  shows  with  sufQelent  certainty  that 
said  bin  was  filed.  It  is  not  clearly  and 
exprensly  stated  in  the  certificate  that  bUl 
of  exceptions  No.  2  was  ever  filed.  - 

It  Is  further  contended  that,  because 
leave  was  granted  to  file  bill  of  exceptions, 
tbe  entire  right  to  so  file  was  exhausted 
when  tbe  first  bill  was  filed.  Should  we 
bold  that  tbe  first  writing  or  Instrument 
was  in  proper  form  to  constitute  a  bill 
of  exceptions,  (Wagoner  v.  Wilson,  108 
Ind.  210,  8  N.  E.  Rep.  02:^;  section  803.  Elli- 
ott, App.  Froc.,)  it  Is  dODbtful  whether 
the  position  of  connael  Is  correct. 

Itls  alsolnBlsted  thatthe record doesnot 
show  that  the  Judge  Judicially  determined 
the  bill  waa  correct,  and  that  It  does  not 
appear  that  tbe  stenographer's  notes 
were  made  a  part  of  tbe  bill  by  the  Judge's 
act.  It  Is  true  that  the  settlement  and 
ffranUag  ul  a  bill  of  exception!  la  a  Judi- 


cial dnty,  bat  the  mere  clerical  work  In  re- 
lation thereto  may  be  done  by  any  ona. 
In  the  language  used  In  the  case  of  McCoy 
T.  Able:  "If  the  Judga  who  tries  tbe  caas 
sanctions  and  accepts  tbe  statement  vi 
tbe  evidence,  be  thereby  adopts  It  as  bta 
own  Judicial  act,  and  aa  aocb  it  comes  to 
this  court.*  See,  also,  Elliott,  App.  Proc 
1708. 

It  la  alao  nniipnded  by  counsel  for  ap> 
pellee  that  It  afflrmatlT^y  appears  in 
tbe  bill  of  exceptions,  if  in  tbe  record,  that 
a  certain  note  waa  introduced  and  rend  In 
evidence  on  the  trial,  which  has  n<it  been 
Incorporated  or  aetout  In  the  bill  of  excep- 
tloua.  In  tbia  position  couasel,  as  dis- 
closed by  the  record,  are  correct.  For 
aught  that  appears,  the  omitted  evidence 
so  Introduced  may  bave  been  ImmateriaL 
What  eRect,  It  any,  aocb  evidence  bad  on 
the  tr;bl  in  the  resnlt  we  rnanot  tell.  The 
objection  to  the  bill  of  exceptions  In  this 
respect  may  be,  and  perhaps  is,  purely 
tpchuical,  but  under  the  rule  long  estab- 
lished In  this  state  aucta  omiaslon  pr^ 
eludes  tbe  coualderation  of  any  question 
by  this  court  arising  on  the  evidence. 
Ballroad  Co.  v.  Lavender,  (Ind.  App.) 34  N. 
E.Rep.  109;  Pelgb  v. Huffman, (Ind. App.) 
84  N.  E.  Rep.  32:  Patchell  v.  Jaqua.  (Ind. 
App.)  83  N.  E.  Rep.  182;  Elcbel  v.  Bower, 
2  Ind.  App.  84,  28  N.  E.Rep.  192;  Elliott, 
App.  Proc.  fijS  828.  824,  and  authorltlen 
there  cited.  The  entire  evidence  Is  not  al- 
ways necessary  on  appeal,  but  when  tba 
effort  is  made  to  bring  all  tbe  evidence  b^ 
fore  the  court,  aa  waa  attempted  to  ha 
done  la  thid  case,  for  the  purpose  of  re- 
viewing the  questioua  arising  on  the  trial 
thereon,  the  omission  of  any  part  thereof 
is  fatal.  Tbe  reason  for  the  rule  is  dis- 
cussed more  at  length  lo  some  of  tbe  an- 
thorltles  cited.  Such  techalcal  rules  are 
not  to  be  commended,  except  in  ao  far  as 
they  may  be  necessary  to  secure  a  settled 
and  unllorm  practice. 

In  the  abundance  of  caution,  and  In  oi^- 
der  to  aecertulu  whether  a  different  retsalt 
would  have  been  reached  had  tbe  ques- 
tions discussed  been  properly  preseuted  by 
the  record,  we  have  glventhemsomeatten- 
tlon.  The  firritqueation argued  bycouns^ 
is  that  the  verdict  was  not  suataiucd  by 
sufficient  evidence,  and  was  contrary  to 
la  w.  There  Is  evideuce  In  the  record  tend- 
ing to  support  every  material  point  In  the 
case.  Tbe  next  reason  presented  is  that 
a  new  trial  should  bave  been  granted  tor 
newly-dlscovered  evidence.  Theaflldavits 
are  conflicting,  and,  when  all  the  facts 
and  circumstances  shown  are  contildered 
together,  there  was  no  error  In  this  rul- 
ing. In  the  first  place,  the  newly-dlBC(»T- 
ered  evidonre  was  cumulative.  Hamm  r, 
Romlne,  OH  Ind.  83.  In  the  next  place,  the 
facts  in  relation  to  diligence  are  not  suffi- 
cient. Hlnes  V.  Driver,  100  Ind.  315;  Ward 
V.  Voris,  117  Ind.  368,  20  N.  E.  Rep.  261; 
Pemberton  v.  Johnson,  113  Ind.  538,  15  N. 
E.Rep.  801;  Morrison  v.  Carey,  129  Ind. 
277,  2S  N.  E.  Rep.  097;  Ton«Y  v.  Toney,  7» 
Ind.  34;  Ex  parte  Walls,  64  Ind.  4(31.  When 
the  instructions  are  all  considered  to- 
gether as  an  entirety,  we  are  not  able  to 
see  any  error  therein  prejudicial  to  appel- 
lant; in  other  words,  If  the  Instructions 
aud  evidencs  were  In  the  record,  we  bars 
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tailed  to  find  any  ravvnlble  error  artolnff 
thereon;  but,  In  view  of  the  fact  that  no 
questluD  in  pruperl;  presented  by  tlie  rec- 
urd,  we  have  not  entered  Into  u  full  cun- 
elderatioo  and  dlscuHBiOD  then>or  in  detail, 
as  no  lEood  purpose  cunld  bare  beftn 
accompMsbed  thereby.  Counael  contnnd 
that  there  Is  ou  eufflclent  reference  to  a 
copy  of  the  note  as  an  exhibit  made  tn  the 

{ileadtng.  and  therefore  that  the  motion 
n  arrest  sfaoald  bare  been  anstained. 
The  averment  Is,  after  describing  tlie  note 
and  etdtinft  tbe  cause  of  action,  that  "a 
copy  1b  herewith  filed,"  and  immediately 
followlag  the  complaint  is  a  copy  of  tbe 
note  soed  on,  markeil  "Exhibit. **  This  Is 
a  anfflctent  coropllanee  with  the  statute. 
Blackburn  v.Crowder,  108  lud.  238,  0  N. 
£.  Bep.  108.  In  any  event,  tbe  objection 
was  waived  by  the  failure  to  demur  there- 
to. Lassiter  v.  Jackman,  88  Ind.  118. 
There  is  no  error  In  the  record. 
Jadgment  affirmed. 


(?  Ind.  App.  71) 

DAVJm  et  al.  V.  STATB  ez  rel.  BOARD  OF 

COM'KS  OF  MOHGAN  COUNTY. 
(AppdUte  Court  of  Indians.    May  27,  18&3.) 

Bux  OF  ExcBPTiomi— FiLiNO — What  Oohbtitotbs 
— Statbubnt  as  to  Containing  All  ths  Bti- 

DINOB  —  MaBKIBD      WoMAS  —  MOBTQAQB  TO 

School  Fu.\d— Vajjditi— Kstoppki- 

1.  Where  the  certificateB  of  the  clerk  to 
the  record  and  to  the  bill  of  ezceptions  show 
that  the  latter  was  delivered  to  oini  witliin 
the  time  allowed  by  the  court  for  Sling  the 
bill,  and  the  bill  was  at  the  time  indorsed  as 
flied  by  such  clerk,  it  is  properly  in  the  record, 
though  no  entry  of  the  filing  thereof  was  made 
In  tbe  order  book  of  the  trial  court. 

2.  Where,  immediately  following  the  evi- 
dence, it  is  stated  in  tbe  bill  of  exceptions  that 
"this  was  all  the  evidence  in  the  case,"  it  suffi- 
ciently appears  that  all  tbe  evidence  "given" 
In  the  cause  ia  contained  In  the  bill, 

a.  Where  a  married  woman  borrows  money 
of  the  school  food  to  pay  her  husband's  debts, 
and  gives  a  mortgage  on  her  separate  property, 
and  makes  oath  that  she  is  the  legal  owner  of 
the  property  mortgaged,  and  that  there  is  "no 
incumbrance  or  better  claim,  either  in  law  or 
eQuity,  tliat  she  knows  of  or  believes,  on  or  to 
said  land,"  and  complies  with  ali  tbe  statutory 
requirements,  she  is  estopped  from  denying  the 
validity  of  the  mortgage,  though  the  county 
auditor,  by  whom,  under  the  law,  the  loan  is 
made,  knows  at  the  time  that  It  is  for  the  hus- 
band's beoeiit,  and  ttu.t  part  of  the  money  ia 
to  be  applied  on  a  note  of  the  latter  on  which 
such  aumtor  ia  rarety.  Gavin,  O.  J.,  dlasent- 
tog. 

Appeal  from  circuit  court,  Morgan  coun- 
ty;  G.  W.  Ornbba.  Judge- 
Action  by  the  state  on  the  relation  of 
the  board  of  commlsaluners  of  Monean 
county  against  John  Davee  and  others 
on  the  official  bond  of  George  W,  Prosser 
as  auditor  of  such  county.  From  a  Judg- 
ment for  plalotirr,  defendants  Davee  and 
Norman  appeal.  Reversed. 

A.  M.  Cumming,  tor  appellants.  Jor- 
dan  &  Matthews,  fur  appellee. 

LOTZ,  J.  Tbe  state  of  Indiana  on  the 
relation  of  the  board  of  commlsstoners 
of  Morgan  county  brought  this  action 
against  tbe  appellants  to  recover  dam- 
ages for  tbe  alleged  breacb  of  tbe  official 


bond  of  one  George  W.  Proaner  as  auditor 
of  said  Morgan  county.  Tlie  appellants, 
Davee  and  Norman,  were  sureilee  on  said 
boud.  A  demurrer  was  overruled  to  the 
complaint.  The  appellants  then  an- 
Bwered  jointly  In  two  paragraphs.  The 
flrst  is  an  answer  in  estoppel,  and  tbe  sec- 
ond a  general  denial.  Appellee  replied  to 
tbe  first  paragraph,  and  the  cause  was 
submitted  to  the  court  for  tVial,  which 
resulted  In  a  flndlug  and  Judgment  for  the 
appellee.  Several  errors  are  assigned, 
but,  as  the  controlling  question  In  tbe 
case  Is  presented  la  the  one  overruling  tbe 
motion  for  a  new  trial,  we  will  conidder 
It  alone. 

The  causes  for  a  new  trial  are  that  the 
finding  and  Judgment  were  not  suHtalned 
by  sutfleient  evidence,  and  are  contrary 
to  tbe  law.  Appellee,  however,  iDsists 
that  tbe  bill  of  exceptions  containing  the 
evidence  is  not  properly  in  ttie  record. 
This  presents  the  first  queBtion  for  con- 
slderution.  From  tbe  record  it  appears 
that  the  clerk  of  the  lower  court  made 
two  certificates,  both  dated  February  16, 
1891.  The  first  one  Immediately  precedes 
the  bill  of  exceptions,  in  which  he  certi- 
fies "that  the  above  and  foregoing  Is  a 
true  and  correct  copy  of  the  record  and 
Judgment  of  the  court  In  tbe  above-en- 
titled cause  as  the  same  appears  of  record 
in  myuflUce."  Tbe  record  preceding  this 
certificate  shows  that  the  motion  for  a 
new  trial  was  overruled  on  the  27tb  day 
of  December,  1880,  and  that  60  days  from 
that  date  were  given  the  appellanbi  in 
which  to  file  their  bill  of  exceptions. 
Immediately  following  the  first  certificate 
ia  what  purports  to  be  a  bill  of  excep- 
tions containing  the  evidence.  At  tbe 
end  of  tbe  evidence  Is  this  statement: 
"And  this  was  all  the  evidence  in  tbe 
case.*  The  bill  eonclodes  in  these  words: 
''.\nd  now,  on  tbe  13th  day  of  February, 
1K91.  and  within  the  time  allowed  by  the 
court,  the  said  defendants  come  and 
tender  this,  their  bill  of  exceptions,  and 
pray  that  it  may  be  signed,  sealed,  and 
made  a  part  of  the  record  in  this  case; 
which  Is  done  accordingly.  Geo.  W. 
Grubbs,  Judge."  The  second  certificate 
of  the  clerk  following  this  Is  In  tbciie 
words:  "I,  R.  C,  Grifflths,  clerk  of  the 
Morgan  circuit  court,  do  hereby  certify 
that  the  foregoing  bill  of  exceptions,  pur- 
porting to  contain  all  the  evidence  on  the 
trial  uf  the  aDove-entitled  cause.  Is  the 
original  bill  of  exceptions  as  filed  by 
Nathan  A.  Whitaker,  shorthand  re- 
porter. In  sold  cause.  In  witness  whereof 
I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  the  Morgan  circuit  court." 
Indorsed  upon  tbe  bill  is  the  following: 
"Filed February  13th,  181)1.  B.  C.  Griffiths, 
Clerk  Morgan  Co."  The  statute  (section 
629,  Rev.  St.  1881)  reqalrea  that  the  bill 
shall  be  filed.  '^Ontil  filed.  It  Is  no  part 
of  the  record;  and,  unless  the  filing  is 
affirmatively  shown  by  the  proper  record, 
there  is  no  evidence  of  the  fact  upon 
which  the  appellate  tribunal  can  act." 
Hormann  v.  tlartmetz,128  Ind.  358,  27 
N.  E.  Hep.  7:^1.  It  la  said  In  the  same  case 
that  a  record  entry  must  be  made,  show- 
ing the  filing  and  date  thereof;  and  that 
•ucb  filing  mast  also  1m  shown  by  an  lu- 
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dependent  entry,  and  cannot  be  shown  by 
a  recital  Id  the  bill  Itself.  (3ulr)  v.  Glllett. 
124  Ind.  501.  24  N.  £.  Rep.  1036;  Elllutt. 
App.  Proc.  S  80S.  It  by  tlie  term  "record 
entry,"  as  nued  In  sucta  autboiitlee,  la 
meant  an  entry  on  the  order  book  of  the 
court  below,  (hen  there  te  an  apparent 
conflict  between  encb  casea  and  other 
declftlons  ot  the  supreme  court,  for  In 
Armetrong  v.  Harshman,  98  Ind.  216,  It 
appeant  that  60  days  were  given  lo  which 
to  file  the  bill  at  exceptlona,  and  a  tran- 
script was  made  oat  and  duly  certified 
within  that  period,  which  contained  a 
bilJ.  bnt  there  was  no  statement  that  the 
bill  was  ever  filed  In  the  clerk's  office  In 
the  cause;  yet  It  was  held  that  the  bill 
must  be  refcardetl  as  properly  filed,  and 
within  the  time  given.  So,  also,  In  Halt 
LoDth,  lOd  Ind.  Slfi,  (836,)  10  N.  E.  Rep. 
370,  the  el«rk*B  certificate  to  the  tran- 
■eript  stated  that  **  the  foregoing  la  a  (nil 
and  complete  transcript  ol  the  proceed- 
ings had,  papers  tiled,  and  Judgment 
rendered  In  the  above-entitled  cause,"  and 
it  further  appeared  that  the  bill  was  filed 
within  the  time  fixed  by  the  court.  It 
was  held  that  It  was  thua  made  to  ap- 
pear that  the  bill  was  filed.  See.  alao, 
He83tan  v.  State,  116  Ind.  5k.  17  N.  E.  Bep. 
614;  Oliver  T.  Pate.  43  lad.  182.  it  ia  clear 
from  the  last-cIted  eases  that  no  entry 
upon  the  order  book  of  the  filing  Is  con- 
templated. There  are  two  kinds  of  filing 
a*  usaally  practiced  lu  legal  pruceedluga. 
Where  the  proceedings  are  reqnired  tone 
taken  or  made  dnrlngthe  progresa  of  a 
canae  In  term  time,  the  papers  or  Instru- 
mentu  npon  which  such  proceedln^B  are 
based  most  be  preHented  to  the  court, 
and  its  attention  culled  thereto.  Leaving 
the  paper  or  Instrument  with  the  clerk, 
and  causing  It  to  be  placed  among  the 
fliea  of  bis  office.  In  not  sufficient  to  con- 
stitute a  filing  of  the  paper  or  Inatrnment 
In  snrh  matters.  (iUbert  v.  Hatl,  115  Ind. 
549,  18  N.  G.  Rep.  28.  In  one  sense,  filing 
means  to  exhibit  ur  present  any  Instrn- 
ment  or  paper  In  a  legal  proceeding  to 
the  court  In  a  regular  way.  In  another 
aenae  It  means  to  leave  a  paper  with  an 
officer  for  action  or  preservation.  In  the 
latter  sense  a  paper  is  filed  when  delivered 
to  the  proper  officer,  and  by  him  received, 
to  be  kept  on  file.  Peterson  v.  Taylor,  15 
Ga.  483;  Powers  v.  State,  87  Ind.  144. 
The  method  adopted  by  our  statute 
with  reference  to  the  presentation  and 
filing  of  bills  of  exception  clearly  contem- 
plates that  the  bill  mast  be  oftentimes 
filed  when  the  conrt  is  nut  In  session,  and 
tills  Is  done  by  delivering  It  to  the  clerk  for 
action  and  preservation.  It  is  trun  that 
a  bill  of  exceptions  can  only  bo  filed  in 
vacation  upon  the  authority  of  the  court 
given  for  that  purpose  when  in  session, 
and  such  authority  muRt  appear  by  the 
record,  and  not  by  the  bill,  and  that  with- 
out each  antbonty  the  bill  is  no  part  ol 
the  record.  Engleman  v.  Araold,  118  lod. 
Ki.  20  N.  E.  Rep.  505.  The  record  in  this 
case,  however,  affirmatively  shows  that 
the  court,  while  in  seHSlon,  gave  time  to 
file  the  bill,  and  that  the  bill  was  filed 
within  the  time  given.  The  record  shows 
that  the  bill  was  properly  filed.  There  Is 
no  merit  In  appellee's  other  contention 


that  it  does  not  appear  that  the  bill  con- 
tains all  the  evidence  given  In  the  cause. 
The  terms,  "all  the  evidence  given  in  the 
cause,"  and  "all  the  eridence  In  the 
cause, **  Import  the  same  thins.  Gleb  v. 
GUh,  84  N.  E.  Rep.  306.  (ded'led  at  this 
term;)  Beatty  v.  O'Connor,  106  Ind.  81,  5 
N.  E.  Rep.  K80. 

The  undisputed  tacts  of  this  case  are 
substantially  as  follows:  In  the  year 
1886  George  W.  Proaser  was  the  acting 
auditor  o(  Morgan  coanty.  and  bad  i^ven 
hiB  bond,  with  Davee  and  Norman  as  bis 
sureties,  conditioned  for  the  falthfnl  per- 
formance of  his  official  dutiCH.  Frank  C. 
Lluyd  and  Margaret  Lloyd  were  husband 
and  wife,  residing  In  said  county.  The 
aald  Prosser,  with  others,  was  the  surety 
of  said  Frank  on  a  promlsory  note  In  the 
sum  of  f 800,  payable  to  one  Charlea  Sea- 
ton.  Frank  was  insolvent.  The  sureties 
on  said  note  were  anxious  and  aolfcltoas 
that  the  note  should  be  paid,  or  that  they 
be  In  some  manner  relieved  from  liability. 
Margaret  Lloyd,  the  wife,  was  the  owner 
In  her  own  rlffht  of  a  house  and  lot  In  the 
city  ot  Martinsville,  In  saldcounty.  Pros- 
ser offered  to  make  a  loan  from  the  achool 
fand  Intrusted  to  said  county  on  safd  lot, 
pniTlded  a  part  ot  the  money  was  applied 
to  the  discharge  of  the  note  on  which  he 
was  surety,  Mrs.  Lloyd  had  Joined  with 
her  husbend  In  mortguglngthesame prop- 
erty on  several  other  occasions  to  procure 
money  to  pay  her  husband's  debts,  but 
she  refused  Ut  do  so  on  this  occasion,  un- 
til her  basband  said  to  her  that  he  would 
lose  his  shop  If  she  did  not  do  so.  She 
stated  in  her  testimony  that  "Isald  then  I 
would  help  him  out  this  time,  but  I  would 
not  help  him  any  ajore.**  All  the  statuto- 
ry requirements  tu  procure  the  loan  were 
compiled  with.  She  executed  ber  note  for 
the  sura  of  $30u,  and  she  and  her  husband 
duly  executed  a  mortgage  on  ber  real  es- 
tate to  secure  the  loan.  She  made  the 
statutory  oath  that  she  was  the  legal 
owner  of  the  property  mortgaged,  and 
that  there  was  "no  incumbrance  or  better 
claim,  either  in  taw  or  equity,  that  she 
knows  of  or  believes,  on  or  to  said  land.* 
The  auditor  accepted  the  note  and  mort- 
gage, and  isanef]  a  warrant  payable  to 
the  said  Margaret  tor  the  sum  of  9300. 
This  warrant  was  delivered  to  her  hus- 
band, who  caused  It  to  be  presented  to 
the  treasnrer.  aud  the  money  obtained 
thereon.  Two  hundred  and  alxty-flredol- 
lars  was  applied  oa  a  payment  on  the  Sea- 
ton  note,  and  the  remainder  used  by  the 
husband  for  his  owa  purposes.  No  part 
ot  the  money  was  received  by  the  wife,  or 
used  for  ber  bt^nefit.  Morgan  county  aft- 
erwards,  and  before  the  commencement 
ot  this  action,  relinburued  theschoolfuuds. 
By  the  constitutlou  and  statutes  of  this 
state  the  school  funds,  congressional  and 
common,  are  set  apart  and  devoted  to  the 
hlgb  purpose  of  the  education  of  the  peo- 
ple. Const.  §  2,  art.  8;  section  4325.  Rev. 
St.  1881.  So  careful  Is  the  fundamental 
law  for  the  preservation  of  these  funds 
that  section  3,  art.  8,  provides  that  "the 
principal  of  the  common  sciiool  fimd  shall 
remain  a  perpetual  tuud,  but  which  ma; 
be  Increased,  butshall  never  be  diminished ; 
and  the  Income  thereof  shall  be  Inviolably 


Digitized  by  Google 


SIO  XrOBTHEASKEBN  ] 

Appropriated  to  th*  rapport  of  the  com- 
mon Hcbools,  and  to  no  ottaer  parpoae 
whatever."  See,  alao,  section  4325,  supra. 
The  cuuntlee  to. which  said  (aods  are  lo- 
trusted  are  held  liable  for  both  principal 
and  Interest  thereon.  Section  6,  art.  8. 
Const.;  section  4^26,  Bev.  St.  1881.  It  Is 
made  a  part  ol  the  official  datlea  of  the 
auditor  to  manage  and  control  the  school 
funds  intrnsted  to  the  county  which  he 
serves.  The  atatotea,  In  carrying  ont  the 
design  of  the  constltntlun  that  such  funds 
shall  never  be  dimlnlahed,  have  thrown 
every  safeguard  aronnd  them.  The  funds 
can  only  be  loaned  upon  mortgage  securi- 
ty, and  It  Is  made  the  duty  of  the  auditor 
to  inform  himself  of  the  value  of  the  real 
estate  offered,  and  he  aatlsfied  of  the  valid- 
ity of  the  title  thereof;  and  all  perBOns 
applying  for  a  loan  Bhall  produce  to  the 
auditor  title  papers  showing  to  his  iiatls- 
factlon  a  good  and  eufflclent  title  in  fee 
simple,  without  Incnmbrance.  He  shall 
also  require  the  real  estate  tobeappralsed 
by  three  disinterested  freeholders  of  the 
neighborhood.  Snch  appralsera,  after  be- 
ing duly  sworn,  shall  examine  and  ap- 
praise the  land,  and  sign  and  give  to  the 
applicant  a  certlflcato  setting  forth  the 
fair  cash  value,  without  taking  Into  con- 
sideration perishable  Improrpiuents;  and 
no  loan  shall  exceed  one-half  of  the  ap- 
pralRed  value.  The  appllcnnt  for  thp  loan 
shall  file  with  the  auditor  the  certificate 
of  tlie  clerk  and  recorder  o I  the  county 
that  there  la  no  iQcunibrance  on  the 
land  offered  as  security  In  either  of  said 
ofHi'en.  And,  last  of  all:  "Such  applicant 
ahall  make  oath  that  there  Is  no  incum- 
brance or  better  claim  that  he  knows  of, 
and  that  the  abstract  of  title  presented 
by  bim  Is,  as  he  bellevea,  a  true  one," 
See  sections  4370-4373.  4375,  4376,  Kev.  St. 
1881.  The  statute  alao  prescribes  the  form 
of  tbp  note  and  mortgage,  and,  after 
theHe  things  shall  all  have  been  done,  the 
anilltor  shall  draw  his  warrant  In  favor 
of  the  borrower.  Section  4387. 

It  la  true,  aa  a  general  proposition,  that 
a  married  woman  cannot  mortgage  or 
pledge  her  own  separate  property  to  se- 
cure the  debt  of  her  husband  or  any  orlier 
person ;  but  It  Is  equally  well  settled  that 
she  may,  by  her  husband  Joining  with  her, 
mortgage  or  pledge  It  tor  her  own  debt, 
or  to  discharge  valid  elulms  against  it, 
and  such  contracts  are  binding  upon  her. 
The  anthorltleB  go  even  further  than  this, 
and  lay  down  the  rule  that,  although  the 
mortgage  or  Incumbrance  be  to  secure  the 
debt  of  another,  she  may  estop  herself  by 
matter  in  pais  against  questluninc  Its 
validity.  Taylor  v.  Hearn,  181  Ind.  637,  81 
N.  B.  Rep.  201:  Cummings  v.  Martin,  128 
Ind.  20, 27  N.  E.  Bcp.  178;  Bouvey  v.  Me- 
Neal,  126  Ind.  641,  2S  N.  E.  Rep.  896;  Ward 
V.  luHuranceCo.,  108  Ind.  S01,  9  N.  £.  Rep. 
861.  Shall  all  the  solemn  acts  of  the  mar- 
ried woman,  as  shown  by  the  above  state- 
ment, be  overthrown  by  the  fact  that  the 
auditor  knew  that  the  money  was  ob- 
tained tor  the  purpose  of  paying  the  debts 
of  her  hnsba  nd  7  An  was  well  said  In  Dem- 
lngv.Stnte.231nd.41C:  "These  provisions 
dednlng  the  dnty  of  the  auditor  were  ot>- 
vlonsly  intended  as  aafegnards  for  the 
preservation  of  the  fund.    Tbelr  wtaule 
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legislature  to  make  every  loan  aecore  be- 
yond any  contingency.  This,  too.  was 
nnquestionably  the  only  object  sought  to 
be  attaiaed.  *  In  the  case  of  State  v.  I£.en- 
nett,  114  Ind.  160. 16  N.  B.  Rep.  173.  it  was 
held  that  a  married  woman  who  bad 
Joined  with  her  husband  In  executing  a 
mortgage  on  lands  owned  by  them  as 
tenants  by  entimtles  to  secure  money 
from  tbe  school  tnnds,  which  money  was 
received  and  used  by  the  husband,  was 
void  as  to  her;  but  It  does  not  appear 
from  the  statement  of  tbe  case  as  report- 
ed that  she  made  the  statutory  oatb,  fur- 
nished the  abstract  of  Utle.  or  tbat  tbe 
warrant  was  Issued  In  her  name.  As  tbe 
title  was  In  them  Jointly,  ber  husband  may 
have  done  all  this  alone.  In  tnct,shedoe« 
notaeem  to  have  done  any  thing,  except 
that  she  Joined  herhusband  in  making  the 
mortgage.  In  tbe  more  recent  caaa  ot 
Snodgrass  v.  Morris,  123  Ind.  425,  24  N.  K. 
Kep.  Ifil,  it  WHS  Intimated,  although  not 
decided,  tliat  a  married  woman  who  makss 
tbe  statements  the  statute  requires  to 
obtain  a  loan  from  the  school  funds  can- 
not defeat  It ;  and  the  court  used  these 
forcible  words:  "Tberd  are  strong  rea- 
Bona  why  the  rule  which  applies  in  ordi- 
nary cases  should  not  apply  to  such  a 
case."  In  making  a  loan  of  the  acbool 
funds  tbe  auditor  dues  not  act  tor  himself 
or  tor  the  borrower;  he  nets  tor  the  pnb- 
Ilc.  He  Is  the  officer  deslgnati^  by  law  to 
invest  the  school  funds  in  order  that  the 
cause  of  education  may  be  advanced.  He 
Is  clothed  with  certain  rights  and  charged 
with  certain  duties  conferred  by  statute, 
and  be  possesses  none  other.  AU  persons 
who  deal  with  him  are  bound  to  take  no- 
tice of  bia  official  and  fldnclary  character, 
and  to  know  tbat  he  cannot  bind  the  pub- 
lic corporation  or  government  for  wblch 
he  acts,  except  within  the  strict  letter  ot 
the  law.  When  he  has  performed  a  public 
duty  within  the  law.  It  is  difficult  to  see 
how  his  knowledge  of  any  extraneoos 
matter  can  affect  the  validity  of  the  trans- 
action. When  tbe  auditor  baa  satlsfled 
himself  of  the  sufficiency  ot  the  title  and 
the  value  of  the  lands,  has  canaed  tbe  same 
to  be  appraised,  has  received  the  certifi- 
cate ot  the  clerk  and  the  recorder,  and  has 
caused  tbe  applicant  who  bas  capacity  to 
contract  to  make  the  statutory  oath,  and 
has  drawn  bis  warrant  In  favor  of  tbe 
borrower,  shall  It  be  said  that,  becanse  be 
knew  the  lands  mortgaged  belonged  to  a 
married  woman,  and  the  moneys  realised 
were  to  be  used  to  pay  tbe  debts  of  ber 
husband,  tbe  security  muat  full?  Such  a 
rule  would  be  dangerous  indeed,  for  the 
auditor  is  only  required  to  give  a  bond  In 
the  snm  of  $2,000,— a  anm  wholly  Insnfll- 
dent  to  protect  the  county  against  aacb 
liabilities.  No  one  can  morteagehls  prop- 
erty to  secure  u  loan  from  tbe  acbool  fund 
without  his  active  participation  In  the 
transaction  at  some  stage.  If  the  knowV 
edge  ot  extraneous  matters  on  the  part  <A 
a  public  officer  atf»:ta  the  validity  of  a  vol* 
untary  contract  at  the  option  ot  the  other 
contracting  party,  then  tliere  li  but  Uttle 
security  fur  school  funds.  The  bor- 
rower and  auditor  do  not  stand  In  the 
relative  position  ot  mortgagor  and  mort* 
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gagee.  The  relation  of  debtor  and  er^it^ 
or  never  can  exist  between  tbem.  Tbe 
borrower  is  the  debtor  and  tbeatatA  Is  tbe 
creditor.  Tbe  state  aetn  tbrongb  Its 
agent,  the  auditor,  but  be  Is  a  special 
amatol  limited  and  peculiar  powers.  Hia 
powers  are  conferred  by  tbe  law,  and  all 
perflons  are  bonnd  to  know  tbe  law,  and 
to  know  what  his  powers  and  dotles  are. 
When  any  person  bas  voluntarily  con- 
tracted with  sucb  an  agent,  and  In  con- 
formity with  tbe  method  prescribed  by 
law,  we  can  eoneelve  no  greater  wrons  or 
fraud  upon  tbe  public  than  to  permit  bim 
to  defeat  tbe  murtgaga  by  saying  that  tbe 
state's  agent  knew  or  conld  have  known 
by  exercising  dtllsence  that  tbe  money  ob- 
tained was  used  to  pay  the  debt  of  an- 
other. The  highest  consideration  of  pub- 
lic policy  requires,  when  the  auditor  has 
aeted  within  the  letter  of  tbe  utatate,tfaat 
a  mortgage  wbieh  ban  been  Tolnntartly 
-execoteil  shall  not  be  dpfeated  by  bis 
knowledge  olsncb  extraneous  facts  as  are 
shown  by  tbe  evidence  In  this  case.  In 
tbe  recent  case  of  Lloyd  v.  Morgan  Co., 
inhra,  decided  by  tbe  tiupreme  conrt,  the 
validity  of  tbe  same  mortgage  was  up- 
held. We  think  that  Margaret  Lloyd  has 
estopped  herself  against  qaestluDlng  the 
validity  of  tbe  ntfirtKage.  Tbe  }udK">ent 
la  reversed,  with  Instructions  to  sustain 
the  motion  for  a  new  trial. 

DAVIS,  J.  I  do  not  concur  to  all  the 
reasoning,  but, In  view  of  the  fact  that  tbe 
anpreme  conrt  bas  affirmed  the  Judgment 
foreelwlng  the  identical  mortgage  In  ques- 
tion against  said  mortgagee, Lloyd,  I  con- 
eor  in  the  result  rwaebed  in  tbe  principal 
opinion. 

OAYIN.  aJ^  (dissenting.)  I  am  una- 
ble to  roQcur  in  the  opinion  of  tbe  majori- 
ty of  tbe  court.  In  addition  to  tbe  facts 
set  out  in  tbe  principal  opinion  It  appears 
that  the  auditor,  with  otherH.  was  surety 
for  Frank  Lloyd  to  Charles  Seaton,  tbe 
county  treasurer,  who  paid  the  warrant 
drawn  tor  the  loan  In  question,  aud  who 
tntlBPS  that  these  orders  ran  gvnerally, 
"Pay  to  John  Jones  or  bearer"  and  also: 
'Qaesclnn.  Was  tblsorderpayable  tober? 
Answer.  X  do  not  remember.  I  ain  not 
positive;  bnt  think  It  was  payable  tober; 
buti  paid  it  to  Frank, "(the  husband.) 
The  warrant  itself  bad  been  destroyed. 
Margaret  Lloyd  testified :  "(2)  Tou  may 
etate  wbat.lt  anyiiilng,  you  had  to  do 
witta  borrowing  tbst  money  from  tbe 
school  fund?  Answer.  I  did  not  have 
anything  to  do  with  it.  only  to  sign  the 
mortgage.  (8)  Who  borrowed  tbe  mon- 
ey? A.  Frank  borrowed  It.  Question. 
Did  be  [the  auditor]  call  upon  yon  In  re- 
gardto  tbatmoney?  A.  No,slr.  Q.  Who 
took  tbe  acknowledgment  of  tbe  mort- 

Sage?  A.  Mr.  Charles  Loekhart.  Q.  Did 
e  ask  yon  anything  abootlt?  A.  He  did 
not;  Jost  came  In.  and  asked  If  I  under- 
stood It.  Q.  Did  you  ever  seethe  warrant 
fur  the  money?  A.  No,  sir."  Frank 
Lli>yd  testified:  "I  went  to  Mr.  Pronser, 
and  told  hint  that  there  was  some  dissat- 
isfaction nbootthat  note;  and  1  told  him 
that  I  would  like  tubormw  $3(MI,iind  that 
I  wunkl  give  bim  a  mortgage  on  my  wife's 


f>roperty.  He  said  Ur.  Halton  was  oiak- 
ng  Che  biggest  kick.  He  said, '  If  yon  can 
get  your  property  appraised  at  9600, 1  will 
loan  you  f 300.*  By  paying  $3U0  on  the 
note  he  thought  tbe  securities  would  not 
say  anything  more  abont  It  until  next 
year.  It  was  understood  that  I  was  bor- 
rowing the  money  to  pay  on  the  Seaton 
note.  Q.  Yuu  took  tbe  warrant  to  Sea- 
ton,  and  ^t  credit  on  the  note  for  It?  A. 
Yes.  Q.  Was  the  warrant  drawn  In  your 
wife's  name?  A.  I  think  tbe  warrant 
was  drawnin  my  name.  Q.  DIdyonrwffe 
have  anything  to  do  with  making  this 
loan?  A.  No, sir.  Q.  W^as It  for  her  bene- 
fit? A.  No,  Hlr."  Under  thetie  facts  and 
this  evidence  I  think  the  court  wug  abun- 
dantly justified  In  finding  that  Margaret 
Lloyd  was  simply  the  aorety  for  her  hus- 
band, as  the  auditor  at  tbe  time  knew.  If 
she  was  simply  snrety,  tbe  mortgage 
was  void,  unless  some  element  of  estoppel 
prevents  her  from  asserting  tbe  defense. 
There  Is  not  herea  single  element  of  estop- 
pel. There  Is  no  misrepresentation  upon 
her  part,  either  expreas  or  tacit,  If  sucb 
there  might  be.  Tbere  Is  absolute  knowl- 
edge of  tbe  facts  upon  the  part  of  the  rep- 
resentative of  the  state.  The  statute.  In 
Imposing  tbis  disability  npon  a  married 
woman,  makes  uo  e^iceptlon  In  favor  of 
school-fund  mortgagee.  The  samelaw  ap- 
plies both  to  the  citizen  end  the  sovereign. 
While  the  Integrity  of  the  school  fund 
should  becarefully  preserved, let  It  be  done 
by  holding  to  a  strict  accountability  an 
officer  who  makes  a  loan  which  be  knows 
to  be  Invalid,  simply  for  the  purpose  of  re- 
lieving bImBulI  frum  an  individual  responsl- 
blUty. 

cut  isO.  m} 
liLQYD  *.  MOnOAN  OOUNTT  at  sL 
(Supreme  Court      Indiana.    May  22,  1893.) 

UAHUaD  WOKAX— MOUTGAOB  TO  SCHOOL  POSfr— 
VaLIDITT— BSTOPPBU 

Where  a  married  woatan  borrowa  mon^ 
of  tbe  school  fund,  and  gives  a  mortease  on  her 
B^arate  property,  and  compile*  with  all  the 
■tatntorr  reguiremmts  necesaary  to  procure 
auch  loan,  she  cannot,  in  an  action  by  the  state 
to  forecloae  the  mortgage,  RHt  np  aa  a  defenaa 
the  fact  tliat  the  county  auditor^  by  whom,  qd 
der  the  law,  the  loan  was  made,  applied  the 
mon^  to  the  payment  of  her  huabaod's  debta* 
tm  put  of  which  auch  aoditor  was  aorety. 

Appeal  from  circuit  court,  Morgan 
county;  R.  W.  Mlers,  Judge. 

Action  by  Margarat  Lloyd  against  Mor> 
gan  county,  board  of  coromlssluners  of 
Morgan  county,  and  tbe  state  of  Indiana, 
to  cancel  a  certain  mortgage  executed  by 
plaintiff  and  her  husband  to  tbeechool 
fund,  In  which  tbe  state, on  relation  of  tbe 
couuty  auditor,  flleil  a  cross  complaint  to 
foreclose  sucb  mortgase.  From  a  Jude- 
ment  of  foreclosure,  plaintiff  appeals.  Af- 
firmed. 

W.  8.  Shirley  and  M.  H.  Parkn,  for  ap- 
pellant. A.  O.  Smith,  Ed.  8.  Davis,  Jor- 
dan ft  .Matthews,  and  F.  P.  A.Pbelp8,for 

appellees. 

OLDS.  C.  J.  The  questions  presented  by 
the  reconi  In  this  case  may  properly  be 
aald  to  arise  in  a  proceeding  on  relatloa 
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of  tbe  state  by  the  eoonty  auditor  to  fore- 
clotie  a  achool-fund  mortKage  executed  by 
tbe  appellant  and  her  buBhand  on  land 
belli  In  ber  own  rigbt,  to  secure  a  loan 
tor  f 300.  Tbe  proceedings  were  originally 
Instituted  by  the  appellant  to  cancel  the 
morti^ace,  but  later  tbe  iseuea  were  Bhift- 
ed,  and  a  eroas  complaint  on  the  relation 
of  tbe  state  to  foreclose  the  mortgage 
filed.  The  appeUanC  was  tbe  owner  In  her 
own  right  of  the  real  estate  In  controver- 
sy mortgaged  to  the  state.  Tbe  appel- 
lant seeks  to  detent  the  mortgage  on  the 
grounds  that  she  was  at  tbe  date  of  the 
execution  ol  the  mortgage  and  since  a 
married  woman;  tbattblafactwasknown 
to  the  auditor  at  the  time  be  made  the 
loan;  and  that  the  auditor  never  paid  tbe 
money,  or  any  part  of  It,  to  ber,  hut  ap- 
plied tbe  greater  part  of  it  in  tbe  pay- 
ment of  a  debt  of  her  husband,  on  which 
tbe  auditor  was  security,  and  the  btil- 
ance  he  paid  on  ber  buBhand's  debts.  By 
reuson  of  these  tacts  appellant  seeks  to 
allege  and  prove  these  facts  as  a  delense 
to  tbe  mortgage,  and  the  question  ts,  can 
she.  under  tbe  drcumstances,  make  this 
defense  to  tbe  mortgage  sought  to  be  fore- 
cIoHed?  In  tbe  making  of  the  loan  all  of 
the  requirements  of  the  law  were  compiled 
with.  The  record  shows  the  loan  to  be  a 
loan  made  to  tbe  appellant.  The  papers 
are  all  executed  by  her  Individually,  ex- 
cept her  husband  loins  In  the  execution  of 
the  mortgage.  Tbe  note  and  the  sworn 
statement  as  to  title  are  signed  hy  the  ap- 
pellant alone.  In  Snodgrass  v.  Morris,  123 
Ind.  435,  24  N.  R.  Rep.  151.  It  was  sought 
to  secure  tbe  cnncellatlon  of  a  school-fund 
mortgage  on  the  name  grounds  of  tbe  de- 
fense sought  to  be  made  in  this  case,  and 
this  court  said:  "A county  auditor  Is  a 
public  officer.  Invested  by  the  statute  with 
certain  rights  and  duties,  and  be  possesses 
no  other  rights  than  those  conferred  by 
the  statute.  He  la  In  no  sense  the  owner 
of  the  school  fund,  nor  has  be  any  right 
to  release  or  cancel  mortgages  given  to  se- 
cure loans  made  from  that  fund,  except  aa 
the  statute  provides;  and  there  Is  noth- 
ing Id  the  stntnte  empowering  blni  to  de- 
cide wbetber  a  mortgage  Is  or  Is  not  void 
because  executed  by  a  married  woman  to 
obtain  money  for  the  benefit  of  her  bus- 
baud."  This,  we  think,  pounclates  the 
true  doctrine.  Thf-rels  nothlngto prevent 
n  married  woman  from  securing  a  loan 
from  tbe  acbool  fund.  If  she  complies 
wltb  tbe  law  she  Is'qs  much  entitled  to  a 
loan  as  any  other  person ;  and  she  Is  pre- 
sumed to  know  the  law,  as  are  all  persons, 
aud  to  know  what  rights  and  duties  the 
county  auditor  Is  vested  with.  When  she 
executes  her  note  and  mortgage,  and  It  Is 
accepted,  she  baa  the  right  to  tbe  money 
for  which  the  loan  calls:  and  II  tbe  nfficer 
or  officers  refuse  to  discharge  their  dutlea 
In  this  behalf,  and  pay  the  money  over  to 
her,  she  has  a  remedy. andmay  compel  the 
payment  of  It  to  her;  and  if  she  fails  to 
exact  her  rights  In  that  behalf,  or  waives 
her  right  to  the  money,  and  directs  the 
auditor  to  pay  the  money  to  another,  or 
permits  Mm  to  retain  It  and  apply  It  to 
other  purposes,  she  may  have  a  rlffht 
against  him,  but  she  cannot  defend 
against  tbe  mortgage  executed  to  the 


(lad. 

state.  The  mortgage  le  tbe  property  of 
the  state,  and  la  enforceable  against  ber. 
The  state  cannot  be  prejudiced  or  suffer 
loss  by  reason  of  ber  laches  In  failing  to 
demand  and  receive  tbe  money  on  the  ex&< 
cutlon  of  the  mortgage,  or  directing  or 
permitting  tbe  auditor  to  retain  and  ap- 
ply It  In  payment  of  her  husband's  debts. 
What  we  have  said  disposes  of  all  ihe 
questions  lovolved  In  the  case,  lor  It  lot 
lows  that  tbe  appellant  cannot  defend 
against  the  mortgage  on  the  ground  that 
the  money  was  not  paid  to  her,  but  ap- 
plied by  the  auditor  In  payment  ol  ber 
husband's  debts.  II  she  autboiized  suvb 
application,  she  may  have  waived  ber 
right  to  the  money.  If  she  did  not,  she 
bad  her  remedy,  and  canuot  defend 
against  the  mortgage.  It  is  the  policy  of 
the  law  to  fcuard  with  special  care  tbe 
school  fund  of  tbe  state.  The  conclusion 
we  have  reached  leads  to  an  affirmance  of 
the  Judgment. 

(US  iBd.  H 

BROWN  et  al.  v.  GREPB.i 
(Scpreme  Court  of  Indiana.  Ma;  22,  1803.) 
QoiBiiifa  Tttlb— SurriciEKCT  op  Couplaist. 
A  oomplaint  to  quiet  title  bj  tbe  par- 
chaser  at  mortgage  sale  alleged  that  the  land 
bad  been  a  part  of  a  decedent'*  estate,  to 
which  defendants  were  heirs;  that,  while  de- 
fendants were  yet  infants,  otber  heirs,  as  such, 
conveyed  the  land  to  M.,  the  mortgagor,  as  his 
portion  of  the  espite,  as  heir;  that  aftwwards, 
m  a  suit  to  which  all  of  the  heirs,  intruding 
defendnnta  and  M.,  were  made  parties,  the  es- 
tate, except  the  land  in  suit,  was  partitioned, 
but  M.  received  no  portion  thereof;  that  the 
value  of  the  land  was  no  more  than  M.'s  share 
of  tlie  estate.  Heid,  that  tbe  complaint  showed 
a  good  caose  of  action,  though  defendants  did 
not  join  In  the  coaTeyaoce  to  M.,  and  were 
not  made  parties  to  the  mortgage  foreclosure^ 
hy  ^hich  M.'s  title  passed  to  plaintiff,  as  it  la 
presumed  the  richts  of  all  parties  were  de^ei^ 
mined  in  the  partition  sniL 

Appeal  from  su(ierlor  court,  Marion 
county ;  N.  B.  Taylor,  J  udge. 

Action  to  quiet  title  by  Roberta  T.Orepe 
against  May  Bttlle  Brown  and  another, 
by  their  guardian  ad  litem.  Plaintiff  had 
judgment,  aud  defendants  appeal.  Af- 
firmed. 

Vincent  Q.  Clllford  and  Wilbur  F.  Brow- 
der.  for  appellants.  Qeo.  F.  Porter,  for 

appellee. 

HOWARD,  J.  This  was  a  suit  to  qnlet 
title  to  a  certain  parcel  of  land  in  the  city 
of  Indianapolis,  brought  by  apiwliee 
against  appellants.  A  demurrer  was  Qlud 
to  the  complaint,  which  was  overruled, 
wbereapon  an  answer  followed  In  general 
denial.  There  was  a  trial  by  tbe  coort,  a 
special  finding  of  laets  and  conclusions  of 
law,  and  Judgment  lor  the  appellee. 

The  first  error  assigned  by  appellants  la 
the  overruling  of  the  demurrer  to  tbe 
complaint.  The  complaint  alleges  that  In 
iail  Joseph  Marsee  died  Intestate,  being 
tbe  owner  of  certain  real  estate  In  tbe 
city  of  Indianapolis,  and  leaving  hie 
widow  and  eight  children  aarvlvlng;  tbitt 
In  1878  Elisabeth  M.  Brown,  one  of  tba 
children  of  said  Joseph  Manee.dled  teatatOb 

>  Rehearing  denied. 
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teavlna  to  heFtwocbndren,  theappellants, 
all  berinterest  In  her  father's  sata  real  es- 
tate; tbat  on  the  27tli  day  of  September, 
1K76.tbe  widow  aod  living  children  of  said 
Joseph  Marsee  (except  Joseph  W.  Marsee) 
and  Ignatiae  Brown,  widower  of  said 
Elizabeth  Brown,  executed  to  said  Joseph 
W.  MarMe  a  warranty  deed  for  a  certain 
part  of  the  land  Inherited  by  them  from 
aald  Joseph  Hursee,  which  part  so  deeded 
to  JfMepb  W.  Maraee  Is  called,  for  con- 
Tenlence  of  reference,  "Parcel  A;*  that  at 
thednteof  the  execution  of  said  deed  the 
appellants  were  minors,  and  had  do 
legally -appointed  goardlan;  tbat  after- 
wards Joseph  W.  MarHee  borrowed  of 
Albert  Q.  Porter,  as  gaardlan  of  appellee, 
then  a  minor,  the  earn  of  twelve  bandred 
dollars,  glflnK  as  eeeurfry  therefor  a 
morrgagK  on  f>aid  parcel  A;  that  said 
moaey  was  used  to  erect  a  dwelling  and 
make  other  ImpruveroentH  on  said  parcel 
A,  and  tbat  the  said  Joseph  W  Maraee 
went  into  exclusive  poeaesslon  ol  said 
parcel  A,  and  thereafter  resided  thereon 
with  his  family;  that  one  purpose  of  the 
ezecotion  of  said  deed  was  to  pat  said 
Joseph  W.  Marsee  in  the  exclunlve  posses- 
aloa  of  snld  parcel  A,  as  an  agreed  parti- 
tion, so  far  as  said  parties  thereto  could 
effect  said  purpose;  that  on  the ftlst  day 
of  jannary,  18K3,  a  partition  suit  was 
bmoKht,  to  which  all  the  heirs  of  said 
Joseph  Marsee,  Includtnir  Joseph  W. 
Uarsee,  and  also  Including  appellants, 
were  parties,  in  which  all  the  lands  then 
owned  by  said  parties,  as  derived  by 
them  from  their  said  ancestor,  Joseph 
Marsee,  except  said  parcel  A,  were  parti- 
tioned a mong  t hem,  except  that  no 
share  was  set  apart  to  said  Joseph  W. 
Marsee;  that  on  the  lltb  day  of  March, 
1885,  said  mortgage  debt  of  Joseph  W. 
Marsee  being  dne  and  unpaid,  appellee, 
having  now  become  of  lull  age,  brought 
suit  against  him  for  the  foreclosure  of 
said  mortgage  on  said  parcel  A:  that 
said  mortgage  was  foreclosed,  and  such 
proceedings  were  had  tbat  appellee  pur- 
ehased  said  parcel  A  at  sheritra  sale,  and 
afterwards,  on  Jnly  22,  1886,  received  a 
eberilf's  deed  therefor,  and  took  posses- 
sion of  said  parcel;  that  said  parcel  A  Is 
not  in  excess  in  value  of  the  share  of  the 
estate  of  which  said  Joseph  Marsee  died 
seised,  to  which  the  said  Joseph  W. 
Mamee  waa  entitled  as  heir;  that  the 
real  estate  set  off  to  appeUants  is  Che  full 
-share  of  the  estate  m  the  said  Joseph 
Maraee  to  which  appellants  are  entitled 
as  devisees  of  their  mother,  Elizabeth  M. 
Brown,  heir  of  said  Joseph  Maraee,— con- 
clnding  with  a  prayer  to  quiet  title  in 
appellee  to  said  parcel  A  as  against  appel- 
lants. 

From  the  averments  of  the  complaint  It 
thus  appears  that  the  appellants  were 
not  parties  to  the  deed  by  which  parcel 
A  was  conveyed  to  Joseph  W.  Maraee. 
Neither  were  they  parties  to  the  (oreclo- 
snre  suit  by  which  Joseph  W.  Marsee's 
title  passed  to  appellee.  And  so,  at  first 
glance,  it  would  seem  that  the  interest  of 
appellants  in  parcel  A,  as  heirs  to  Joseph 
Marsee's  estate,  still  remains  good,  and 
that  tbe  demurrer  should  have  been  sua* 
tained.  Bat  it  also  appears  from  tbe 


complaint  tbat  the  apptflants  wera  par- 
ties to  the  partition  enlt;  tbat  a  share  of 
the  ancestral  land  other  than  parcel  A 
was  set  apart  to  them,  of  which  they 
took  possession,  and  which  they  still 
hold;  that  no  share  was  bet  apart  to 
Joseph  W.  Marsee,  the  holder  of  parcel  A, 
although  he  also  was  a  party  to  that 
suit;  that  parcel  A  was,  in  value,  no 
more  than  the  Jast  share  of  Che  oiiiclnal 
estate  of  Joseph  Mantee  to  which  Joseph 
W.  Marsee  was  entitled  as  one  of  the 
heirs:  and  that  the  share  set  apart  to 
appellants  was  the  foil  share  ol  said 
original  estate  to  which  they  were  en- 
titled as  devisees  of  their  mother,  being 
the  share  to  which  she  would  have  been 
entitled  as  heir  II  she  wei-e  living.  All 
parties  In  interest  as  heirs  of  the  original 
estate  were  brought  into  the  partition 
suit.  No  attempt  was  made  to  Include 
parcel  A  in  the  partition,  and  while 
Joseph  W.  Marsee,  to  whom  the  parcel 
bad  been  deeded  by  the  adult  heirs,  was 
a  party  to  the  suit,  yet  nothing  was  set 
apart  to  bim.  It  Is  therefore  clear  that 
the  equities  of  all  the  heirs  Co  Joseph 
Marsee's  estate  were  considered,  and  par- 
tition made  accordingly.  In  this  state 
there  is  uo  longer  a  distinction,  In  plead* 
lag  and  practice,  between  actions  at  law 
and  suits  in  equity;  so  tbat  the  courts 
having  general  Jurisdiction  may  deters 
mine  the  legal  and  equitable  lights  of  all 
the  parties  to  the  record.  Kout  v.  King, 
103  Ind.,  at  page  667,  8  N.  E.  Rep.  260,  and 
cases  cited.  The  court  before  which  the 
partition  proceedings  were  brought  had 
full  power  to  determine  all  the  rights  of 
tbe  parties,  and  to  determine  their  re- 
spective ownerships  in  tbe  ancestral  es- 
tate. Tbe  presumption  must  he  tbat 
this  was  done,  and  tbe  complaint  in  this 
case  avers  positively  that  It  was  done. 
We  think,  therefore,  that  the  complaint 
states  a  good  cause  of  action  to  quiet 
title  In  appellee  to  the  land  In  question, 
and  hence  that  the  demurrer  was  prop* 
erly  overruled. 

The  facts  found  by  the  court  are  those 
stated  In  tbe  complaint,  with  some  ad- 
ditional findings,  not  materially  chan;:lng 
their  effect.  The  court  finds  tbat  at  tbe 
time  the  loan  was  made  to  Joseph  W. 
Marsee  by  Albert  G.  Porter,  guardian, 
which  was  before  tbe  partition  suit,  the 
said  Joseph  W.  Marsee  told  the  said 
Albert  O.  Porter  that  appellants  bad  a 
claim  upon  tbe  land,  and  that  thereupon 
the  said  Albert  O.  Porter  Insisted  tbat 
tbe  said  parcel  A  should  be  enlarged  from 
37  feet  to  60  feet  in  width,  to  make  tlie  se- 
curity sufficient,  over  and  above  tbe  In- 
terest of  the  appellants  In  said  pared, 
which  was  done.  This  only  shows  what 
is  quite  apparent  otherwue,— that  until 
the  respective  rights  of  Che  parties  were 
settled  in  the  partition  suit  the  appellants 
had  tbe  same  Interest  In  parcel  A  that 
they  had  In  tbe  remainder  of  tbe  ancestral 
estate.— their  undivided  Interest  as  heirs 
and  devisees.  This  Interest,  however,  as 
we  have  seen,  was  afterwards  determined, 
and  set  apart  to  them,  in  the  partition 
suit,  Th^  took  exclusive  possession  of 
their  said  allotment,  and  have  held  it 
ever  since.  It  follows  that  the  concln- 
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■lODt  ol  law  found  by  the  coart  Id  (avur 
ol  appellee  were  correct,  and  tbat  the 
Jadgmeat  In  ber  favor  should  be  affirmed. 
Judgment  affirmed. 

034  Ind.  MS) 

IXfUIHTILLB,  N.  A.  ft  a  RT.  00. 
•  WRIGHT. 
VSi^eme  Oourt  of  Indiana.    Mar  22,  1883,) 

DBATH  BT  WsOKOf  Ob  AOT— DAUiOES. 

In  an  action  hj  an  administnttor  for 
damages  for  injuries  causing  death,  where  the 
father  and  mother  of  deceased  are  his  only 
next  of  kin,  tt  is  error  to  instruct  the  jury  that 
In  oomputiog  damaees  they  should  "asseiis  a 
■nm  oi  money  equal  to  the  amount  plaintiff's 
decedent  would  most  probiibly  have  earned 
•  •  •  during  the  period  of  bis  life  in  which 
he  woald  probably  liaTe  earned  money,"  for 
the  reason  that  it  is  improbable  that  the 
parents  woold  have  surTiTed  deceased,  and 
thos  become  his  heirs,  and  because  it  cannot 
be  presumed  that  deceased  would  not  hare 
married. 

Appeal  from  droalt  court.  Oraa^  coun- 
ty] R.  Apptewblte,  Special  Jndice. 

Action  bj  Jonathan  Wrifcht,  admlnla- 
trator.airalnst  the  Loulsville.New  Albany 
ft  Cblcago  Railway  Company  to  recover 
damase^  for  Injuries  reaultlag  iu  thedeatb 
of  plaintiff's  Intestate.  JudKment  was 
rendered  tor  plaintllf,  and  defendant  ap- 
peals. Reversed. 

Field  ft  Matson  and  W.  S.  KInnan.  for 
appellant.  Jobn  A.  Zarln^,  9Jilton  B. 
Hattelt.Sam'l  H.  Mttcbell,  and  Rubt.  B. 
Mitchell,  for  appellee. 

COFFEY,  J.  In  the  year  1800  the  appel- 
lant owned  and  operated  a  railroad  from 
Chicago,  III.,  to  Louisville,  Ky.,  rnnulut^ 
throuKb  Lawrence  county,  Ind.  It  car- 
ried the  Onited  States  mail,  and  had  one 
or  more  mail  cars  In  Its  paHscnger  trains, 
whirh  were  used  Tor  that  business.  The 
deceased,  Charlefi  O.Wright,  was  an  agent 
of  the  go  vera  men  t  lo  handling  and  dlstrib- 
atluff  mail  on  one  of  its  trains;  and  on 
the  14tb  day  of  February.  1890,  wblle  he 
wnsengaf^ed  un  one  of  the  cars  provided 
for  said  busIiieRs  on  the  appellant's  road, 
there  was  a  cuUlslon  of  his  train  with  an- 
other train  on  the  road,  near  Mitchell,  In 
Lawrence  county,  Ind..  In  which  he  was 
bruised  and  wouuded  so  that  he  died  on 
the  day  following.  He  was  26  years  of  age 
at  the  time  uf  bis  death,  was  unmarried, 
and  left  survlvIoR  hlra  a  father  and  motb- 
er,as  hinonly  helrsat  law.  He  waea  man 
of  good  habits,  and  In  Rood  health,  and 
was  at  the  time  drawing  a  salary  of 
976  per  month  as  such  mall  agent.  He 
lived  at  home  until  he  was  21  yean  of  age. 
and  taught  school.  Afterwards  he  spent 
the  time  not  occupied  In  business  at  his 
father's  home,  and  called  It  his  home.  He 
was  a  dutiful  son,  und  always  Iiind  to  bis 
parents.  The  collision  was  the  result  ol 
negligence  on  the  part  of  the  trainmen, 
and  without  fault  on  the  part  of  the  de- 
ceased. The  appellant  roncedes  Its  liabili- 
ty, but  there  Is  a  controversy  between  it 
and  the  appellee  as  to  the  measure  of 
damages.  Opon  this  subject  the  circuit 
court  instructed  thejui-yas  follows:  "(6) 
In  caBe  yon  conclude  to  find  for  the  plain- 


till,  tt  win  be  neeeMiary  to  detn'mlne  the 
amount  of  damages  tobeassessed  In  plain- 
tlff'sfavor.  If  youfind  a  verdict  favorable 
to  him,  yon  should  be  governed  by  ordi- 
nary human  knowledge  and  experience  as 
to  the  age  of  the  plaintiff's  Intestate,  dnr- 
log  which  be  would  likely  or  probably 
main  capable  of  labor,  or  of  doing  bnsl. 
n»«,  considering  the  evidence  concerning 
his  health,  his  habits  as  to  Industry,  and 
other  personal  characteristics,  merits,  or 
demerits,  and  assess  a  sum  of  money  equal 
to  the  amount  plaintiff's  decedent  would 
most  probably  have  earned,  as  shown  bf 
the  evidence*  not  to  exceed  the  amount 
claimed  !n  tbecomplaint,durlngthepeFlud 
of  his  life  In  which  he  would  have  probably 
earned  money,  deducting  therefrom  tbe 
reasonable  and  probable  cost  of  his  own 
support  and  personal  outlay,  and  making 
a  fair  deduction  for  present  payment  of 
such  sum."  "(7)  I  Instruct  ynu  that  If  yoo 
dud  fur  the  plaintiff  you  cannot  increase 
the  damages, In  any  sum  whatever,  on  ac- 
count of  the  physical  or  mental  sutferlngs 
of  the  deceased,  Charles  G.  Wrlsbt,  and 
cannot  allow  any  sum  whatever  on  ac- 
count of  the  grief  or  loss  of  tbe  society  of 
the  plaintiff,  or  any  member  of  the  family 
of  thesaid  CharlesG.  Wright. but  the  dam- 
ages assessed  must  be  from  a  pecuniary 
stnndpolDt  only." 

Section  266,  Rev.  St.  1881,  provides  that 
"  a  father  (or  In  case  uf  his  death,  or  deser- 
tion uf  his  family,  or  Imprisonment,  tbe 
mother)  may  maintain  an  action  fur  tbe 
Injury  or  death  nf  a  child;  and  a  guard- 
ian, for  the  Injury  or  death  of  tbe  ward. 
But  when  tbe  action  is  brnaj^bt  by  the 
guardian  for  an  Injury  to  bis  ward  the 
damages  shall  inure  to  the  benefit  of  tbe 
ward."  Section  !iii4  provides  that  "when 
the  death  of  one  is  caused  by  the  wrongfol 
act  or  omIsHlon  of  another  tbe  personal 
representatives  of  the  former  may  maio- 
tain  an  action  thHrefor  against  tbe  latter. 
If  tbe  former  might  have  maintained  an 
aetlnn,  had  he  lived,  against  tbe  lattn-, 
for  an  Injury  tor  tbe  same  act  oromlsslon. 
•  •  •  The  damages  cannot  exceed  ten 
thousand  dollars,  and  must  Inure  to  tbe 
exclusive  benefit  of  the  widow  and  clill' 
drcn.  If  any,  or  next  of  klu,  to  be  discrib. 
uted  In  the  samemanneras  perBonal  prop- 
erty of  the  deceased."  The  measure  trf 
damages  on  arcount  of  thedeatb  of  a  child, 
In  an  action  by  the  parent  under  tbe  pro- 
vision of  the  section  first  above  set  ont, 
seems  to  be  definitely  settled.  Thus,  In. 
tbe  case  of  Pennsylvania  Co.  v.  Lilly,  73 
Ind.  252.  It  was  said  by  this  court:  **It  is 
well  settled  that  in  an  action  by  a  parent 
for  the  death  of  his  child  he  la  entitled  to 
mover  only  for  tbe  pecuniary  injnry  be 
has  sustained,  and  the  proper  measure  at 
damages  Is  thevalue  of  the  child's  services 
from  the  time  of  tbe  Injury  until  he  would 
have  attained  his  raaji>rlty,  taken  In  con- 
nection with  his  prospects  In  life,  less  b<i 
support  and  maintenance.  To  this  may 
be  added.  In  proper  ca^es,  the  expense  of 
care  and  attention  to  the  child,  made  nec- 
essary l>y  the  Injory, funeral  expenses,  and 
medical  services."  Had  CharlPsU.  Wright 
been  killed,  under  the  elrcnmstances  in- 
volved in  this  case,  at  any  time  before  be 
reached  tbe  age  of  '21  yean,  th«  measure  of 
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recorery  by  bis  pnrpats,  for  wbose  beoeflt 
thiesaltls  prosecated,  would  have  been 
definitely  fixed.  Harlosc  been  killed  after 
he  reached  that  age,  and  when  the  legal 
light  ot  the  parent!  to  blH  eervlcea  had 
ceased  toezlBC.tbeqnesttonotthe  measare 
of  damages  becomes  more  difficult.  In 
the  case  of  Mayhew  t.  Burnu,  103  Ind.  828. 
2  N.  £.  Rep.  793,  the  two  sections  ot  the 
statute  under  Immediate  consideration 
received  an  extended  ezamlnatinu^as  a  re- 
sult ol  wblch  this  court  said :  "  Under  tbe 
first  section  the  damages  recoverable  are 
arrived  a  t  from  a  consideration  of  the  prob- 
able value  of  tbe  child's  services  from  the 
time  of  tbe  Injury  until  It  wonid  bare  at- 
tained Its  majority,  taken  In  connection 
with  Its  expectancy  and  prospects  In  llfo, 
less  the  probablecost  of  support  and  main- 
tenance; added  to  tbis,  the  expenses  of 
care  and  attention,  etc.,  made  necessary 
by  the  Injury,  as  stated  In  Peonsylrania 
<:!0.  V.  Lilly,  tinder  the  second  section  It  Is 
evident  the  damages  are  to  be  considered 
in  each  case  according  to  Its  circumstances. 
In  assessing  damageeresultlag  to  the  wife, 
child,  or  next  of  kin,  tbe  ability  of  the  de- 
ceased to  have  provided  for  tbe  support 
and  education  of  those  dependent  upon 
bim,  the  number  and  degree  of  kindred 
mentlonedln  tbe  statute,  and  their  depend- 
ence upon  him  for  support,  are  Important 
considerations.  Although  It  la  not  neces- 
sary to  tbe  maintenance  of  the  action  for 
tbe  next  of  kin  that  the  deceased  should 
have  been  under  legal  obligation  to  render 
them  flopport,  it  Is  neverthelewi  of  conse- 
quence that  tbelr  relation  and  sltaatlon 
should  be  shown,  with  a  view  of  afffirdlnga 
basis  upon  wblch  to  determlnetbe  amount 
of  pecuniary  loss  sustained."  In  a  case 
where  tbe  deceased  had  left  a  widow  and 
children  tbe  defendant  woold  bavenuright 
to  complain  ot  an  Instruction  sneb  as  we 
are  now  considering,  because  snob  a  de- 
ceased person,  If  alive,  would  be  under  a 
legal  obligation  to  support  his  wlfedurlng 
her  life,  and  his  children  during  tbelr  mi- 
nority. Fnrthermore,  In  the  course  of  na- 
ture. It  would  be  fair  to  presume  that  the 
children  would  survive  tbe  father.ln  whicb 
event  they  would  receive  by  Inheritance, 
if  he  died  Intestate,  his  acenmulatlons  ol 
property.  Fur  these  reasons  it  was  held 
la  the  case  of  Railway  Co.  v.  Yolgbt,  123 
Ind.  2RS.  23  N.  E.  Kep.  774,  that  en  Instruc- 
tion substantially  like  tbe  one  before  us 
was  not  erroneous.  But  It  must  be  plain, 
upon  a  moment'sreflectlon,  that  themeas* 
are  of  damages  In  a  ease  like  this  must 
be  dltferent.  Here  tbedvceased  was  nnder 
no  legal  obligation  to  support  the  next  uf 
klD  for  wbose  bf^neflt  this  suit  Is  prosecut- 
ed. In  the  course  of  nature  It  is  not  prob- 
able that  they  would  have  survived  bim, 
and  thus  become  his  helrB,nur  can  we  pre- 
snme  that  he  would  uot  have  married. 
Tbelr  pecuniary  loss,  therefore,  is  not  such 
as  would  have  been  sastalned  by  a  widow 
and  children.  For  these  reasons  we  think 
It  was  error  to  Instruct  the  Jury  that  they 
should  assess  a  sum  of  money  equal  to 
the  amount  the  deceased  would  most 
probably  have  earned  during  the  period 
uf  hie  life  in  which  be  would  probably 
have  earned  money.  As  the  pecuniary 
loss  In  casra  where  the  deceased  left  no 


widow  or  children  mnst,  of  necessity,  de- 
pend upon  the  particular  clrcumstanres 
surrounding  each  case,  It  would  be  diffi- 
cult, If  not  Impossible,  to  lay  down  any 
general  rule  applicable  to  all  cases. 

Tbe  appellant  In  this  case  asked  several 
Inatrnctluns  upon  the  subject  now  onder 
conelderalloir,  wblch  were  refused  by  the 
court.  We  have  given  these  Instructions 
careful  consideration,  and  think  there  was 
no  error  In  refusing  to  give  tbem  to  the 
Jury.  No  good  purpose  would  be  sub- 
served by  setting  them  out  in  tbln  opinion. 
It  Is  BUfflelent  to  say  that  some  of  them 
were  too  Indefinite,  while  the  others  were 
too  narrow,  and  each  omitted  some  ele- 
ments which  the  Jury  might  consider  in 
estimating  the  pecuniary  loss  of  the  next 
of  kin.  Judgment  reversed,  with  dlrec- 
tluns  to  tbe  circuit  court  to  sustain  the 
appellant's  motion  for  a  new  trial. 


OM  iBd.  CD 

WILLIS,  Aodltor,  v.  OBOWDER  et  aL 
(Supreme  Court  of  Indiana.  May  23,  1893.) 
Taxation— VjxuATioir  or  Propeett. 
1.  In  an  action  to  enjoin  an  assessor  from 
Increasinsr  the  asiessed  valuation  of  personal 
property  subject  to  taxation,  a  findins.  In  regard 
to  sach  property,  that  a  c«isbi  snm  is  its  -fair 
value  for  taxation  as  compared  with  other  prop- 
erty and  choses  In  action  of  a  similar  ktoa  and 
character  in  said  township,"  does  not  fit  either 
its  fair  caah  value  or  its  actual  value,  as  com- 
templated  by  Rev.  St  1881,  S  6330,  providing 
that  in  determining  the  taxable  valuation  ME 
personal  property  the  assessor  shall  be  govwned 
by  what  is  the  fair  cash  valne,  saeh  bdng  the 
market  or  usual  selling  price  at  the  place  where 
the  property  shall  be  at  the  time  of  Its  asaess- 
ment,  and,  if  there  is  no  market  value,  thai  its 
actnal  value. 

2.  A  finding,  in  such  an  action,  that  prop- 
erty  Is  worth  a  certain  amount  to  tbe  owneTt 
fixes  the  actual  value  of  the  property. 

Appeal  from  circuit  court.  tSnlllvas  coun- 
ty;  J.  C.  Brlggs.  Judge. 

Action  by  William  H.  Crowd er  and  an- 
other  against  William  Willis,  auditor,  to 
enjolu  defendant  from  increasing  tbe  valu- 
ation ol  taxable  property.  A  decree  was 
entered  in  favor  ol  plalntitts,  and  defend- 
ant appeals.  Beversed. 

Hays  ft  Hays,  for  appellant.  Buff  Jb 
Bays,  (or  appellees. 

HACKNEY,  J.  The  appellees,  conduct- 
ing an  unincorporated  bank  In  tbe  to  wn 
of  SalllTan.  sought  to  enjoin  the  appe- 
lant, as  auditor  ot  Sullivan  county,  from 
adding  927,4!^  to  tbe  valuation  of  their 
taxable  property,  as  ordered  by  tbe  board 
of  equalization  of  said  county  in  June, 
1890.  The  complaint  alleged  that  the  ap- 
pellees made  to  the  asspssor  a  statement 
of  tbelr  property,  with  the  true  and  cor- 
rect amounts  and  values  thereof,  showing 
the  amount  of  money  on  hand,  $807.45; 
amount  of  funds  in  other  banks,  912,098.90; 
bills  receivable,  credits,  etc.,  $197,738.90; 
additional  property  other  tban  real  es* 
tate,  9500;  deposits  held  for  others,  $182.- 
669.57.  Alter  deducting  the  amount  of  the 
deposits  from  the  amount  of  the  bills  re- 
ceivable, credits, etc.,  the  balance  for  taxa* 
tlon  was  $28,575.68.  Tbe  appellant  an- 
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■wered  special  (acta  showlns  additional 
property  and  additional  values.  The 
cause  was  sabmltted  to  the  court,  aud 
upon  request  special  fliidioKS  ol  (acts  and 
couclnslons  »(  luw  were  reodered.  The 
flDdlnga  state  the  face  value  of  the  hills  re- 
ceivable at  9263,651.80;  "that  tbelr  (air 
value  (or  tnzatlQo  of  said  t^Jlls  receivable, 
as  compared  with  other  property  and 
chosea  Id  action  of  a  similar  klod  and 
character  !□  said  township,  was  fI97.73.<t,- 
90;"  "that  ol  said  bills  receivable  there 
were,  on  April  1, 189U,  f  200,00U,  which  were 
worth  their  face  value  to  eald  bank;  that 
ImIO.OOO  of  Bald  bills  receivable  were,  at  said 
date,  worthless, and  the  reeldueot  $38,651.- 
80  of  said  hills  receivable  were  nt  said  date 
worth  seventy-five  cents  oo  the  dollar  to 
said  bank."  These  two  findings  of  the 
value  of  the  bills  reu'eivable  a>id  credits  of 
the  appellees  involve  a  difference  of  ¥27,- 
499.95.  It  will  be  observed  that  the  first 
u(  the  flndlnKs  of  the  value  of  said  bills  re- 
ceivable Is  the  **  value  for  taxation  •  •  • 
an  compared  with  other  property  and 
uhoses  in  action  of  astmltar  kind  and  char- 
acter In  said  township,"  while  the  second 
estimate  or  finding  Is  that  $200,000  ibereof 
were  worth  their  face,  and  f 33,651.80  there- 
of were  worth  75  cents  on  the  dollar,  or 
<25.2SK.8n.  and  together  amounting  to 
«225,288.S5.  as  against  f 107.788.90.  It  will 
also  be  observed  that  the  difference  In  the 
values  so  found  Is  In  excess  of  the  sum  di- 
rected by  the  board  of  eqaallEatlon  to  he 
added  to  the  taxable  value  of  appellees* 
property.  As  to  the  Item  ol  property 
stated  by  the  appellees  In  their  schednle  at 
¥600,  the  court  finds  that  It  was  of  the 
market  value  of  $75U.  If  we  must  adopt 
the  lower  court's  "value  for  taxation," 
we  find  the  value  of  appellees*  schedule  in- 
sufflclent  by  9250,  while.  If  we  must  adopt 
the  court's  valuation  at  the  "worth"  of 
the  bills  receivable,  the  appellees*  schedule 
valuation  lalnsufllclent  by  the  sum  of  $27,- 
749.U5.  By  section  6880.  Bev.  St.  1881,  the 
rule  for  the  valuation  of  property  for  tax- 
able purposes  was  provided.  After  requir- 
ing the  owner  to  render  a  statement  uf  bis 
property,  that  section  provides  that  "he 
shall  affix  what  he  deems  tiie  fair  cash 
value  thereof  to  each  Item  of  personal 
propertyforthe  guidance  of  the  assessor." 
It  is  farther  directed  by  said  section  that 
*'in  determining  and  settling  such  valua- 
tion the  assessor  shall  be  governed  by 
what  is  the  fair  cash  value,  such  being  the 
market  or  usual  seliiog  price  ar  the  place 
where  the  property  shall  he  at  the  time  of 
Its  liability  to  assessment,  and.  if  there  be 
no  market  value,  then  the  actual  value." 
It  la  manifest  that  the  taxable  value  of 
property  Is  Its  (air  casta  value,  a  fair  rash 
value  being  the  market  or  nsnal  selling 
price,  and.  It  there  be  no  market  value, 
then  it  is  the  actual  value  that  rules.  Such 
was  the  valuation  required  to  be  made  by 
the  property  owner,  by  the  assessor,  by  the 
board  of  equalization,  and  by  the  trial 
court  sitting  In  Judgment  upon  tbc  action 
of  the  board  of  equalisation.  Such  valua- 
tion was  that  to  which  the  Issue  present- 
ed by  the  appellees'  complaint  was  direct- 
ed. As  to  the  bills  receivable  and  credits, 
the  circuit  court  has  made  no  finding  that 
tliey  poHseesed  a  market  value*  and  we 


mast  presume  that  no  annta  value  wait 
shown.  The  finding  states:  "Their  fair 
value  for  taxation,  as  compared  wttb 
other  property  and  cboses  In  action  of  u 
similar  kind  and  character  in  said  town- 
ship." Tbla  finding  la  not  of  the''falrcasb 
value. "  It  states  a  conclusion  that  the 
sum  found  Is  a  fair  valne  for  taxation,  bat 
It  further  states  that  this  value  Is  meas- 
ured by  a  comparison  with  the  value  of 
like  property.  This  lu  not  a  finding  of  the 
market  valne  of  the  credits.  The  coin- 
parison  stated  may  be  correct,  and  at  the 
same  time  neither  class  of  the  property 
have  a  market  value.  This  finding  is  not 
susceptible  of  the  constractloo  that  it 
states  the  actual  value  of  the  property. 
Much  construction  la  not  contended  for. 
We  conclude,  therefore,  that  this  flndinx, 
so  far  as  It  states  any  fact.  Is  not  within 
any  proper  issue,  aud  must  be  dloregard- 
ed.  As  we  Lave  shown,  the  additional 
flndings  state  the  actual  valne  of  the  bills 
and  credits  at  $225,288.%,  and  upon  this 
valuation  the  appellees  conld,  under  the 
statute,  deduct  $182,569.50,  the  amount  uf 
their  deposit  account.  We  conclude  that 
upon  the  facts  stated  the  law  was  witb 
the  appellant,  and  that  the  lower  coart 
erred  In  not  so  stating  Its  conclusions  of 
law.  The  decree  of  the  circuit  court  la  re- 
versed, with  Instructlona  to  reatate  the 
conclusions  of  law  in  accordance  with  this 
opinion,  and  enter  a  decree  In  favor  of  the 
appellant. 

(U4  Ind.  5U) 

McOANN  V.  JUAN. 
(Snpreme  Court  of  Indiana.    Maj  23,  1883.) 

Taxation  —  Colmction  bt  Suit  —  Juooment  — 
Collateral  Attack. 
A  decree  for  the  sale  of  land,  in  an  a^ 
tion  under  Elliotfa  Supp.  |  '^147,  proridiiig 
for  the  enforcement  of  liens  for  taxes  on  landi 
unsold  by  the  ooontr  auditor  for  want  of  bid- 
ders, cannot  be  attacked  collaterally  by  one  who 
before  the  action  had  purchased  the  same  land 
for  taxes,  but  had  not  received  his  deed,  on 
the  ^und  that  he  waa  not  made  a  part? 
thereto. 

Appeal  from  circuit  court.  Greene  conn* 
ty ;  J.  C.  Briggs.  Jndge. 

Action  by  Hiram  Jean  against  Owen 
McCann  to  quiet  title.  Plnlntin  bad  Jodg- 
ment,  and  defendant  appeals.  Reversed. 

A.  U.  Cavlns,  G.  H.  C.  Gavins,  and  W.  L. 
Cavlns,  for  appellant.  Geo.  O.  Samples 
and  Moffett  &  Davis,  for  appellee. 

HOWARD,  J.  This  was  a  suit  to  quiet 
title  to  real  estate,  brought  by  appellee 
against  appellant.  Appellant  filed  an 
answer  In  general  denial,  and  aleu  filed  a 
cross  complaint  asking  that  his  title  to 
said  real  estate  be  quieted.  Appellee  filed 
a  general  denial  to  the  cross  complaint. 
The  cause  was  submitted  to  the  court 
for  trial,  and  the  court,  at  the  request  of 
a  ppellant,  found  thefacts  specially.  From 
the  finding  of  the  court  It  appears  thattbe 
real  estate  In  controversy,  belUK  lots  4tt 
and  49  In  the  town  of  Point  Commerce, 
Greene  county,  Ind.,  was  duly  Hated  for 
taxation  for  several  years  prior  to  the 
year  1885,  and  that  aaid  lota  daring  all 
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said  time,  and  up  to  February  12, 1891, 
were  uwned  In  fee  by  one  Daniel  Mathlas, 
and  appeared  In  blaname  on  the  tax  du- 
plicate. That  said  taxes  were  not  paid, 
and  became  dcllnqaent,  and  the  lots  were 
duly  advertised  lor  sale  by  the  treasurer 
or  aald  coanty.  and  were  on  the  12th  day 
of  February.  1809,  duly  Rold  for  aald  taxes 
to  appellee,  who  received  a  certificate  o( 
parchase  from  the  county  auditor;  and, 
there  being  no  redemption  from  Hald  sale, 
appellee  on  the  12th  day  of  February,  1891, 
received  from  said  auditor  a  tax  deed  for 
Bald  lots,  which  deed  was  duly  placed  on 
record.  That  on  the  30tb  day  of  Decem- 
ber, 1887,  the  county  auditor  duly  certified 
to  the  prosecntiDgr  attorney  ot  the  Ureene 
circuit  court  that  said  lota  had  been  doly 
advertised  and  offered  for  sale  for  three 
■nccesalTe  years,  1886. 1880,  and  1S87,  for 
delinquent  taxes  due  thereon,  that  had 
been  duly  assessed,  and  bad  failed  to  sell 
for  want  of  bidders,  and  that  aald  lots 
were  the  property  of  Daniel  Mathlaa. 
That  on  the  lOtb  day  of  June.  1889,  said 
prosecuting  attorney  commenced  salt  In 
the  Greene  circuit  court  to  collect  said  de- 
linquent taxes.  That  process  by  publica- 
tion was  duly  had  against  said  owner. 
Daniel  Matblaa,  and  auch  proceedings  had 
that,  at  the  November  term.  1889,  of  said 
conrt.  a  finding  was  duly  made  that  said 
taxes,  Intereat,  penalty,  and  costs  had 
been  paid  since  the  eommencement  of  said 
suit,  but  that  the  coata  of  aald  suit  had 
not  been  paid;  and  a  decree  was  duly  en- 
tered declaring  aald  costs  o(  antt  a  lien  on 
aald  lots,  and  ordering  that  said  lots  be 
■old  to  satisfy  the  same.  That  appellee 
was  not  a  party  to  said  suit.  That  said 
lots  were  duly  sold  by  the  sheriff  of  aald 
county  tu  appellant,  who  received  a  aher- 
Itl'a  certificate  therefor  February  15, 1«90; 
and,  there  being  no  redemption  from  aald 
■ale,  appellant,  on  March  8, 1U91,  recelrod 
a  sheriff  a  deed  for  the  lota,  which  waa  du- 
ly placed  on  record.  On  these  facta  there 
were  concluelons  ot  law  and  Judgment  for 
appellee.  Several  errors  are  asslKned  aud 
discussed  by  counsel,  but  the  only  alleged 
error  w  hie  b  need  bo  considered  relates  to 
the  conelnslons  of  law  upon  the  facts 
fonnd  by  the  court. 

The  court  found  that  on  December  80, 
1887,  the  county  auditor  duly  certified  to 
the  proaucutlng  attorney  that  the  lots  in 
qnestiiin  had  been  duly  advertised  and 
offered  for  sale  for  three  suceessive  yearn, 
—1885,  1886,  and  1887,— for  deUoqueat 
taxes  due  thereon  that  had  been  duly  aa- 
weaeed,  and  had  failed  to  sen  for  want  of 
blddera,  and  that  said  lota  were  the  prop- 
erty of,  and  belonged  to.  Daniel  Mathiaa. 
Tbla  certificate  was  made  in  compliance 
with  the  terms  of  the  statute  then  In  force. 
(Acts  188S,  p.  128,  Elliott'e  Snpp.  S  2147,) 
and  Imposed  npun  the  proBBcuting  attor- 
ney the  duty  of  enforcing  the  lien  ot  the 
state  for  euch  taxes,  penalty,  fntereet,  and 
coats  upon  such  lands  or  lots.  Outlune 
10, 1S89,  thti  prosecuting  attorney  brought 
snlttu  collect  said  taxes  by  a  foreclosure 
of  the  lieu  thereof  claimed  to  exist  upon 
■aid  lots  against  aald  Daniel  Mathlas  and 
wife.  Process  by  publication  was  duly 
bad  npOD  said  Mathiaa  and  Mathlas,  and 
sncta  proceedings  bad  that  tbe  court  found 
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that  said  taxes.  Interest,  penalty,  and 
costs  were  paid  after  tbe  commencement 
of  tbe  flult,  but  that  tbe  costa  of  the  suit 
were  not  paid,  and  decreed  auch  costs  of 
suit  a  Hen  on  aald  lots,  and  ordered  the 
lots  sold  without  relief  from  appraisement 
for  payment  of  euch  lien.  The  lots  were 
sold  by  the  sheriff  on  such  decree  to  ap< 
pdlant.  There  was  no  redemption  from 
auch  sale,  and  appellant  received  a  deed 
for  them  from  the  sheriff,  which  deed  was 
duly  placed  on  record.  These  proceedings 
were  all  In  compliance  with  the  statute, 
except  that  appellee  was  not  made  a  par- 
ty to  the  suit,  although  at  the  time  "he 
appeared  by  tbe  public  records  ot  the 
county  to  have  a  Hen  nf  record  upon  said 
lots,"  to  wit,  bla  tax  lien,  evidenced  by  his 
tax  certificate,  and  the  record  tberoot  tai 
tbe  office  of  tbe  county  auditor.  The  Molt 
brought  by  the  prosecuting  attorney  did 
not,  therefore,  affect  the  tax  lien  of  appel- 
lee, but  the  same  remains  good.  Tbe 
statute  further  provides  (Elliott's  Supp.  5 
2147)  that  all  the  proceediugs  for  the  aale 
of  lands  by  decree  ol  court  In  aucb  foreclo- 
sure of  tax  Uena  shall  be  "conducted In  tbe 
same  manner  as  ordinary  civil  suits  to 
foreclose  mortgages  are  conducted,  and 
the  Judgment  obtained  npun  the  lien  lor 
such  taxes,  penalty.  Interest,  costs,  and 
charges  shall  have  priority  over  all  other 
liena  upon  such  lands  or  lots,  and  such 
liens  shnll  In  no  wise  be  affected  or  de- 
stroyed by  any  sale  or  conveyance  ot  sncb 
lands  or  lota.*  There  waa  no  appeal  tak- 
en from  the  foregoing  Judgment  and  de- 
cree, and  it  cannot  be  aucceasfully  attacked 
In  thia  proceeding  unlaes  It  is  utterly  void. 
The  Judgment  was  rendered  by  a  court  of 
general  Jurisdiction,  and  is  regular  on  its 
face,  and  cannot  be  attacked  collaterally, 
even  though  it  were  erroneously  rendered, 
or  there  were  defecte  of  form  In  the  pro- 
ceedings. Jackson  v.  State,  104  Ind.  518,  8 
N.  B.  Kep.  863;  Pickering  v.  State,  106  Ind. 
228, 6  N.  E.  Rep.  611 :  Spencer  v.  McOonagle. 
lU7Ind.  410,  8  N.  E.  Rep.  266;  Phlllipa  v. 
Lewis.  lOU  Ind.  62,  9  N.  E.  Rep.  8U5;  Sims 
V.  Oay.  109Ind.501,  9  N.  E.  Rep.  120:  Kley- 
la  V.  Haskett.  112  Tnd.  615. 14  N.  E.  Rap. 
3S7;  Oswald  r.  Kampmann,  28  Fed.  Rep. 
36:  Barnard  v.  Barnard,  119  III.  92,  8  N.  E. 
Bep.  820.  If  the  decree  were  simply  erro- 
neous or  voidable,  but  not  void,  the  rem- 
edy should  be  by  appeal,  but  the  Judgment 
remains  good  as  against  collateral  attack. 
KIttredge  v.  Martin.  141  Mass.  4lU,  B  N.  E. 
Rep.  95.  In  McCarter  v.  Nell.  60  Ark.  188, 
0  8.  W.  Rep.  781,  in  which  there  waa  a  de- 
cree ot  sale  for  nonpayment  of  taxes,  the 
court  said:  "Whether  the  tax  decree 
which  was  the  foundation  of  his  title  was 
open  to  collateral  attack,  and  could  be 
treated  as  a  nullity,  depended  on  the  cir- 
cumstance whether  or  not  the  court 
which  rendered  it  had  Jorlsdlctlon  over 
the  subject-matter,  and  over  tbe  parties 
concerned.  For  mere  errors,  irregnlarl- 
ttea,  and  even  fraud.  In  Its  procurement, 
the  Judgment  could  only  be  aaaailed  In  a 
direct  proceeding;  that  la,  by  petition  in 
the  same  case  to  set  it  anlde,  or  by  aome 
proceedinK  In  the  nature  of  a  review  un 
error;"  citing  Cooley.  Tax'n.  (2d  Ed.)  680, 
and  other  anthoritlea.  In  McGregor  v. 
Morrow,  M  Kan.  780,  31  Pac.  Rep.  157« 


Digitized  by  Google 


818 


KOBTHEASTEBK  BEFOBTEB.  Vol.  84. 


which  was  a  similar  suit  to  that  In  the 
ceue  at  bar,  and  onder  a  similar  statute 
to  o«r  own,  the  court  saya:  "The  dis- 
trict court  having  general  Jurisdiction 
over  tlie  subject-matter,  all  the  presump- 
tions which  follow  ordinary  judgments 
should  apply  to  Judfiments  of  this  charac- 
ter, and  they  can  only  be  attacked  direct- 
ly by  proceedings  In  error,  and  not  collat- 
erally. This  Judgment  cannot  be  at  tacked 
nnlees  It  is  void.  It  it  wai  simply  Irregu- 
lar, erroneous,  and  Toidable.and  the  court 
had  JurisdlctlOD,  It  must  be  held  valid  la 
thl»  action. "  Jones  t.  Drisklll.  94  Mo.  190, 
7  S.  W.  Rep.  111,1s  also  a  similar  case,  and 
nnder  a  similar  statute  to  ours.  The 
owner,  as  In  this  ease,  was  a  nonreirident, 
and  servud  by  publication.  Speaking  of 
the  cirrnit  court,  and  the  judgment  ren- 
dered in  that  case,  the  supreme  court  of 
Ulssonrl  says:  "Jt wasthetrlbunalcreat- 
ed  hy  the  constitutiou  and  the  laws  of  the 
land.  In  which  was  vested  general  original 
Jnrisdictlon,  within  the  boundaries  of  the 
county  tn  which  the  land  was  situate,  to 
hear  and  determine  any  Issue  of  law  or 
fact  that  might  arise  between  the  officials 
of  the  state  charged  with  the  duty  of  col- 
lecting the  revenue,  on  the  one  side,  and 
any  owner  of  real  estate  subject  to  tax* 
atlon,  upon  which  the  taxes  were  charged 
to  have  become  delinquent,  on  the  oth- 
er," and  holds  that  "the  Judgment  Is  dual 
and  conclusive  upon  the  defeudiint  In  any 
collateral  proceeding."  See  Harvey  v. 
Tyler,  2  Wall.  828;  Cbaoncey  v.  Wass,  36 
Minn.  1.  25  N.  W.  Rep.  457.  and  30  N.  W. 
Rep.  826;  Van  Fleet,  Coll.  Attack,  sub- 
ject, "Jurisdiction."  This  last  authority, 
(section  eojreferrlngtothecaseof  Jonesv. 
Drisklll,  supra,  says:  "In  a  proceeding  to 
foreclose  an  alleged  tax  lien,  ou  service  by 
publication,  the  jurisdiction  depends  up- 
on the  allegations  of  the  petition,  and  not 
on  the  fact  that  the  land  was  legally  as- 
sessed, or  that  the  taxes  were  unpaid." 
See.  also,  Elliott's  App.  Proc.  fi  382,  and 
notes. 

In  the  case  before  ne  the  Jurisdiction  of 
the  Greeue  circuit  court  over  the  subject- 
matter,  to  wit,  the  foreclosure  of  the  lien 
of  the  state  for  delinquent  taxes,  and  also 
over  the  person  of  the  owner,  Daniel 
MnthlBH.  is  unquetttioiiable.  The  certificate 
of  the  auditor  to  the  prosecuting  attor- 
ney *  and  the  bringing  of  suit  by  the  lat- 
ter, was  the  process  provided  by  stat- 
Qte.  The  owner  of  the  real  estate  was 
Daniel  Mathlas,  a  uonreMtdent,  and  be 
waa  duly  uotlfled  by  publication.  TI>e 
court  assumed  Jurisdiction,  and  proceeded 
In  due  course  to  a  final  determination  of 
thecanae.  All  the  presumptions  are  In 
favor  of  the  Judgment  rendered. 

Two  seeming  Irregularities  may  be 
noted,  both  due  to  neglect  of  duty  on  the 
part  of  the  prosecuting  attorney:  The 
failure  to  bring  suit  on  receiving  the  au- 
ditor's certificate,  and  tbe  failure  to  noti- 
fy appellee,  and  raaka  htm  a  party  tu  the 
suit.  As  to  the  first  of  these  frregnlarl- 
tles.  If  It  be  one,  we  must  presnme  that  tbe 
court  exercised  Its  proper  functions  in 
taking  jurisdiction  when  the  suit  was 
brought.  As  to  the  second,— the  failure 
tunncify  appellee,  and  make  him  aparty,— 
that  slmplgr  left  tbs  appellee,  Ulram  Jean, 


In  the  same  condition  In  which  he  was 
before  the  bringing  of  the  suit,  and  with 
his  tax  Hen  unimpaired.  It  mtistbe  noted 
that  appellee  had  not  then  received  his 
tax  deed,  and  was  not  In  any  sense  tbe 
owner  of  the  land  in  question.  Mathlas 
was  still  the  sole  owner  of  the  lota,  with 
full  right  to  redeem  them  from  the  tax  sale 
of  the  preceding  Febroary.  and  notice  to 
blm  was  sufficient  to  give  the  court  Juris- 
diction. It  follows  that  the  Judgment 
and  decree  of  the  Greene  drcnit  court  in 
the  suit  brought  by  thtf  prosecutlnK  at- 
torney June  10, 1889,  Is  a  valid  Judgment 
and  decree,  and  that  appellant^  who  was 
the  purchaser  of  the  said  lots  under  said 
decree,  and  who  received  a  sheriff's  deed 
therefor,  Is  tbe  owner  thereof,  and  should 
have  bis  title  quieted  under  his  crosti  com- 
plaint. Appellant  having  thus  become 
tbe  owner  of  the  lots  in  controversy,  and 
so  suhHtituted  to  all  the  rights  of  Ma- 
thlas, tbe  original  owner,  It  follows  that 
appellee's  complaint,  and  the  findings 
thereunder  In  this  suit,  are  not  sufflcleut, 
as  against  such  owner,  to  authorise  a  de- 
cree quieting  his  title  under  his  tax  deed. 
This  is  tacitly  admitted  by  counsel  tor 
appellee,  and  the  autliorlties  so  hold.  A 
person  claiming  under  tax  title  against 
the  holder  of  the  fee  must  show  that  every 
step  required  by  statute  to  anthorfiea 
tax  deed  to  him  has  been  taken.  Gavia 
V.  Shuman,  28  Ind.  39;  Wilson  v.  Lemon, 
2SInd.433;  Ellis  v.  Kenyon,  25  Ind.  134; 
Steeple  V.  Downing,  60  Ind.  478;  Mlllikaa 
V.  Patterson,  91  Ind.  515;  Bowct  v. 
Swander,  121  Ind.  164.  22  N.  E.  Rep.  7S5; 
Ward  V.  Montgomery, 57  Ind.  276;  Wooloa 
V.  Rockateller.  81  Ind.  208;  Earle  t.  Si- 
mons, 94  Ind. 678.  Butappelleeholds atax 
deed  for  said  lots,  executed  by  the  county 
auditor  tor  the  nonpayment  uf  taxes,  and 
has  brouglit  suit  to  qutet  his  title  thereto. 
In  such  case  the  statute  (Elliott's  Supp. 
S  2143)  provides  that  "If.  upon  the  bear- 
ing of  such  cause,  it  ahaU  appear  that  the 
complainant's  title  was  or  la  invalid  for 
any  cause,  such  sultshall  not  be  dismissed 
by  the  court,  but  the  court, In  cases  where 
the  tax  was  due  and  unpaid,  shall  ascer- 
tain the  full  amount  of  taxes  and  lien 
which  tbe  state  bad  In  such  land  or  lot  for 
state,  county,  township,  and  all  lawful  pu> 
poses,  which  amount  shall  vest  In,  and  be 
tbe  property  of,  ttieholderofsuch  tax  deed, 
which,  when  ascertained,  with  Interest 
at  the  rate  ol  twenty  per  cent,  per  annum, 
together  with  all  taxes  paid  by  the  holder 
of  such  tax  deed  subsequent  to  fala  said 
purchase,  with  like  Interest  from  the  date 
of  such  payment  co  the  date  of  the  decree, 
shall  be  decreed  to  be  a  lien  on  such  land 
or  lot,  and  the  owner,  and  those  claiming 
adversely  to  such  title,  ordered  and  ad- 
Judged  to  pay  the  sume  within  a  reason- 
able time,  and  In  default  thereof  shall  di- 
rect that  such  land  or  lot  be  sold  therefor, 
and  that  the  equity  and  right  of  redemp* 
tton  of  all  defendants  In  such  suit,  and  ul 
persons  claiming  .  under  them,  shall  be 
forever  barred  and  foreclosed. "  Appelleels 
therefore  entitled  to  a  judgment  In  bis  fa- 
vor against  appellant  for  tbe  amount  ol 
the  taxes  paid  by  him,  with  20  pt^r  cent, 
interest  thereon,  and  to  have  such  Judg- 
ment dselarsd  a  lien  on  said  lots. 
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The  court  erred  In  Iteeoiiclaitonsot  law. 
Tbe  lodgment  Is  In  all  UiinKS  reTeraed. 
and  the  eoort  Is  dtriicted  to  restate  Its 
concloelons  of  law  Inafcordance  with  this 
opinion,  and  to  render  Jndement  Id  laTor 
ol  appellant  on  hie  croHS  complaint,  and 
In  favor  of  appellee  lor  the  amount  of  faia 
tax  lien. 


(lU  Ind.  S36) 

PSED  et  aL  T.  SLUOVE  et  al. 
(Snpreme  Oonrt  of  IndiuDu  May  23,  188&) 
ASBiOHHBirr  roB  Bbsbfit  or  Crbditors. 
LAn  Insolrent  directed  Ua  attorney  to 
draw  a  mortgage  teenriiig  one  of  his  creditors, 
and  at  the  same  time  totd  him  to  draw  a  deed 
of  aasimmeat  for  the  boiefit  of  all  his  credit- 
ors. While  the  mortgage  was  bdng  executed 
the  assignment  was  being  drawn,  and  it  was 
ttcecnted  20  ndnates  after  the  execation  of  the 
mortgage.  Both  inatrumenti  were  deliTered  at 
the  same  time  to  the  attorney  for  record,  and 
the  aaaignment  was  recorded  three  hours  after 
the  mortgage.  Sdd,  that  both  instraments 
i^nld  be  coDBtmed  tt^ether,  and  that,  so  eon* 
■trued,  the  mortgage  was  T(dd,  aa  it  gave  a 
in  a  T(dimtary  asrtgnmait  to  a  cred- 
itor. 

2.  Where  an  intervening  peUtion  filed  by 
a  creditor  in  insolvency  proceedings  contains 
an  averment  of  the  insolvency  of  the  debtor, 
the  eonrt  need  not  make  a  finding  as  to  such 
insolvency,  for  the  reasiHi  that  the  averment  is 
unnecessary. 

Appeal  from  circuit  coart,  Madleon 
county ;  Alfred  Ellison,  Judge. 

James  L.  Feed  raude  an  assignment  for 
the  benefit  of  hie  creditors  to  John  B. 
Peed.  Elliott,  Scbroyer  ft  Co.  and  IJonls 
Holweg,  creditors,  filed  an  InterveninK 
petition  asking  that  mortgages  from 
the  assignor  to  John  R.  Peed  and  Martin 
E.  Feed  be  declared  void,  and  that  tbe 
Bale  of  tbe  mortgaged  property  subject  to 
the  mortRages  be  enjnined.  Judgment 
was  rendered  for  petitlonera,  and  John  R. 
and  Martin  E.  Peed  appeal.  Affirmed. 

M.  E.  Forkner.  J.  W.  Lovett.  and  S.  M. 
Keltner.for  appellants.  H.  C.  Ryan  and 
Nelson  &  Myers,  for  appellees. 

OLDS,  C.  J.  On  tbe  29th  day  of  Septem- 
ber, 1890.  James  L.  Peed  waa  the  owner 
of  certain  real  estate  in  MadlMon  county. 
Ind.;  also,  certain  real  vetate  situated  In 
the  city  of  Indianapolis,  and  certain  per- 
■nnal  property.  On  aald  date  be  was  In- 
debted to  bis  brother  John  B.  Peed  In  tbe 
anm  of  91,400,  on  notes  given  long  before 
tbat  time,  and  on  account.  John  B.  was 
also  the  secnrtty  for  Jamee  L.  on  a  note 
to  Alice  Hum»  for  $200.  He  was  Indebted 
to  bla  Bon  Martin  E.  Peed  in  a  lees 
amount  than  the  sum  due  bis  brother. 
He  was  on  aald  date  Indebted  to  Elliott, 
Bchroyer  A  Co..  the  appelleea.  In  tbe  anm 
ol  $2,076.83;  and  to  tbe  appellee  LodIb 
Hoi  WW  in  tbe  aum  of  98G0.1€.  On  said 
date  be  executed  mnrtgaKesto  his  brother 
and  eon,  aecoring  the  enma  due  them,  bla 
brother  agreeing  to  take  $1 ,000.  Instead 
of  tbe  $1,400,  wblch  sum  and  the  $200  be 
aecnred  by  tbe  mortgage,  also  secured  tbe 
Hum  doe  bla  son  by  a  mortgage,  and  on 
the  same  day  made  a  voluntary  assign- 
ment of  all  bis  property  for  tbe  benefit 
of  aU  blB  creditom,  andar  the  statute, 


naming  tale  brotbw  John  B.  Feed  and 
another  aa  tmsteea.  Tbe  other  peraon 
named  did  not  qualify,  but  John  B.  Peed 
did  qaalify  as  trustee,  and  was  proceed* 
Ing  to  sell  the  property,  advertising  the 
laud  for  sale  subject  to  the  mortgagee. 
The  appellees  flled  In  the  Madison  circuit 
court  an  Intervening  petition  seeking  to 
enjoin  the  sale  of  the  real  estate  subject  to 
tbe  mortgages,  and  to  have  tbe  mortgage 
in  favor  of  said  John  B.  Peed  declared 
void  tor  the  reason  tbat  It  was  executed 
contemporaneoualy  wltb,  and  as  a  part 
of,  the  instrument  of  assign  men  t.  Isaues 
were  Joined  by  answer  in  denial  to  tbe 
petition.  There  was  a  trial  by  the  court, 
and  the  court,  on  proper  reqneat,  made  a 
special  finding  of  facte,  and  stated  Its  con- 
closions  of  law  In  favor  of  tbe  appellees. 
Exceptions  were  taken  by  tbe  appellants 
to  the  conclnslons  of  law.  and  certain  mo- 
tions were  made,  ruled  upon,  and  excep- 
tions reserved,  wblch  rullnga  of  the  court 
are  made  the  subject  of  review  by  proper 
assignments  ut  error.  Tbe  principal  queii< 
tlon  prewnted  In  the  ease  relates  to  the 
validity  of  the  mortgage  in  fSvor  of  John 
B.  Peed,  and  this  arises  on  the  exceptions 
to  tbe  conclnsions  of  law. 

We  deem  it  nnneceeaary  to  set  out  in 
detail  tbe  finding  of  facte,  except  aa  to 
tbe  question  presented  on  the  findings  in 
relation  tn  tbe  execution  of  the  mort- 
gagee  and  tbe  assignment;  tbe  court 
holding  tbat  they  all  are  one  transaction, 
executed  contemporaneously.  Thecourt's 
finding  in  this  respect  is.  in  brief,  that  on 
tbe  29tb  day  of  September.  1890,  Peed 
went  from  bis  home,  in  Elwood,  Madison 
county,  Ind.,  to  New  Castle,  Henry  coun- 
ty, Ind.,  where  he  consulted  with  bis 
brotber-In-law.  one  David  W.  Cbamtwrs, 
an  attorney,  in  regard  to  bis  financial 
embarrassment,  and  aa  to  the  proper 
manner  of  securing  his  brother,  John  B. 
Peed,  and  hlfa  son,  Martin  E.,  and  as  to 
making  an  aaidgnment  for  tbe  beaellt  of 
his  general  creditors.  That  James  L. 
went  to  bis  brother's  (John  R.)  on  that 
evening,  remained  all  uigbt,  and  told  his 
brother  of  bis  financial  embarrassment; 
and  the  two  went  together  to  the  oflBce  ut 
Chambers,  and  again  consulted  him  as  to 
tbe  best  method  of  securiug  bla  brother 
and  son,  and  tbe  making  of  an  assign- 
ment, and  were  Informed  by  Chambers 
tbat  If  he  wished  to  prefer  bis  brother  and 
son  be  must  first  execute  and  deliver  to 
tbem  mortgages,  and  theu  execute  tbe 
deed  of  aselgnment  for  tbe  benefit  of  bis 
general  creditors,  and,  so  executed,  the 
mortgages  would  be  valid.  That  there- 
upon said  Chambers  commenced  the 
preparation  of  the  papers,  first  drawing 
the  mortgages  and  notes  which  they  were 
to  secure,  and  while  said  debtor  was  ac- 
knowledging and  dellTering  tbe  mortgages 
tbe  said  attorney  was  preparing  tbe  deed 
of  assignment  tor  tbe  bennfit  of  all  cred- 
itors. That  when  the  mortgages  were 
delivered  tbe  deed  of  assignment  was  half 
written,  and,  in  20  minutes  from  tbe  time 
the  last  mortgage  was  acknowledged  and 
delivered,  said  deed  of  assignment  was 
completed,  acknowledged,  and  delivered 
to  said  Chambers  to  have  it  recorded. 
That  each  of  said  moitg>gM|  and  said 
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(Teed  of  eaBlgnment,  were  left  with  nald 
Cliumbcra  to  be  brought  to  Anderson,  in 
MadltioD  couDty,  to  bave  tbem  recorded. 
That  said  Cbaiuberd  left  New  Castle  at  10 
o'clock,  and  at  11  o'clock  be  went  to  the 
recorder's  office  in  Madison  county,  and 
had  tbe  mortgujees  marked  by  the  re- 
corder of  said  county  "Recorded,"  bavlug 
with  him  at  the  «ame  time  tbe  deed  of 
asMlKnment,  which  be  purposely  withheld 
nnlll  2  o'clock  or  said  day,  when  betook 
It  to  the  recorder's  office,  and  left  It  for 
record.  It  is  contended  on  tbe  part  of  the 
appellants  that  this  was  a  valid  prefer- 
ence of  creditors,  prior  to,  and  separate 
and  apart  from,  tbe  transaction  of  the 
assipTument,  in  tbe  making  and  esecution 
of  tbe  deed,  while  on  behalf  of  the  appel- 
lees it  Is  contended  that  it  was  one  atid 
tbe  same  trausuction,  and  was  an  effort 
to  avoid  tbe  statute,  by  Indirectly, 
through  the  means  of  tbe  mortgages, 
preferring  a  creditor,  when  he  could  nut 
do  so  In  tbe  assignment  itself. 

The  question  here  presented  has  been  mo 
recently  considered  by  this  court,  and  so 
fully  considered  and  discussed,  that  we 
deem  tt  necessary  to  say  but  little  In  ad- 
dition to  what  was  said  lo  tbe  case  of 
John  ShilUto  Co.  v.  McConnell,  130  Ind.  41, 
20  N.  E.  Rep.  833,  where  tbe  rule  in  rela- 
tion to  assignments,  and  giving  preference 
to  certain  creditors,  Is  properly  stated. 
It  Is  well  settled  In  this  state  that  a  debt- 
or, even  though  he  be  Insolvent,  may  pre- 
fer and  se4;ure  a  bona  fide  creditor,  and, 
as  said  In  the  case  cited :  "  It  is  enough  If 
there  Is  a  bona  fide  preference  of  bona  fide 
creditors,  which  in  fact  precedes  tbe  mak- 
ing of  the  general  assignment.*  But  tbe 
qaestlon  in  this  case,  an  In  that,  is  wheth- 
er thepreferenceln  fact  precedps  the  assign- 
ment, for  to  prefer  a  creditor  is  a  part  of 
a  general  assignment.  In  tbe  case  cited 
this  court  said :  "  While  It  cannot  be  said 
that  a  debtor  has  In  fact  surrendered  do- 
minion over  his  property  until  tbe  assign* 
raent  is  complete,  as  from  the  purely  vol- 
untary nature  of  tbe  trnnsaction  he  may 
at  any  time  before  the  tinal  act  change  bis 
mind,  and  refuse  to  complete  It,  yet,  being 
completed,  we  think  it  ousht  to  be  held 
to  relate  back  to  tbe  time  when  It  was 
actually  commenced,  and  cover  all  Inter- 
vening transactions.  The  act  of  making 
the  assignment  embraces  the  preparation 
and  execDtion  of  the  necessary  lustra-  ' 
meats,  and,  whether  that  takes  a  long  or 
a  short  time,  it  certainly  must  all  be  treat* 
ed  as  one  continuous  aci.  To  say  that 
the  debtor's  surrender  of  his  absolute  con- 
trol over  tbe  dlepoaitluu  of  bis  property  is 
to  be  dated  from  the  time  he  actually 
commences  to  make  tbe  assignment  Is  to 
give  to  the  entire  transaction  the  char- 
acter of  good  faith,  and  make  It  in  fact 
what  It  purports  to  be,— an  effort  to  se> 
cure  to  all  bis  creditors  that  equal  consid- 
eration contemplated  by  tbestatute.  But 
to  bold  that  while  be  is  tbns  engaged  be 
may  at  the  same  time  successfully  prefer 
favored  creditors  is  to  hold  that  be  may 
at  one  and  the  same  time  do  two  exactly 
contradictory  acts,"  etc.  To  permit  a 
party,  in  the  same  transaction,  to  make 
ont  mortgages  In  favor  of  some  creditors, 
and  make  oitt  a  general  assignment  in  fa- 


vor of  remaining  creditors,  and  give  pref- 
erence to  the  mortgagees  by  purposely, 
and  with  a  view  of  preferring  them,  deliv- 
ering the  raortfcaseH  in  advance  of  the  re- 
cording of  the  assignment,  would  be  no 
different,  in  effect,  than  preferring  certain 
creditors  In  the  deed  of  assignment  Itself, 
which  is  not  tbe  purpose  of  tbe  statute, 
and  cannot  be  done.  The  court.  In  John 
Shlltito  Co.  V.  McOonnell, supra. boldstbat 
so  long  as  tbe  parpoB3d  assignment  re- 
mains mere  matter  of  Intention,  contem- 
plation, or  determtnutlon,  a  debtor  has 
done  notbius  to  abdicate  tbe  dominion 
which  the  law  gives  blm  over  his  property, 
though  he  be  hopelessly  Insolvent,  but  tbe 
court  says:  "Certain  formalities  are  nec- 
essary to  consummate  such  a  purpose, 
and  we  think  it  may  fairly  be  said  that, 
when  the  debtor  has  once  entered  upon 
the  doing  of  these  formal  acts  necessary  to 
make  the  assignment,  he  cannot  thereafter 
make  any  valid  preference,  If  be  preserves 
and  completes  the  assignment  tbas  be* 
gun."  The  rule  assta ted  in  the  case  above 
cited,  and  wblch  we  have  quoted,  is  in 
harmony  with  tbe  other  decisions  of  this 
court,  many  of  which  are  cited,  and  tbe 
rules  Koverning  in  sncb  cases  are  fully  and 
clearly  stated  lu  the  case  of  Gilbert  t.  .Uc- 
Corkle,  110  Ind.  215, 11  N.  E.  Rep.  2»6;  Car* 
naban  r.  Hctawab,  127  Ind.  5U7.  K  N.  fi. 
Rep.  67.  It  matters  not  Iiow  short  a  time 
intervene  between  tbe  conveyance  or 
mortgage  executed  for  tbe  preference  of 
creditors,  and  the  making  of  the  deed  of 
assignment.  If  It  be  in  fact  a  separate 
transaction,  and  a  bona  fide  one,  though 
tbe  time  may  be  properly  considered  in 
determining  as  to  whether  or  not  tlie 
trunsBCtlon  la  bona  fide  or  not,  and 
whether  or  not  it  Is  In  fact  a  separate 
transaction.  The  facts  found  In  this  case 
show  that  tbe  debtor  and  the  creditor,  his 
brother,  went  to  tbe  office  of  his  attorney 
to  consult  about,  and  to  make  and  give, 
a  preference,  and  make  an  assignment.  He 
determines  to  do  both  at  tbe  same  time. 
The  attorney  sets  about  drafting  all  the 
papers  at  tbe  same  time.  To  avoid  tbe 
btatnte,  aud  avoid  what  the  law  prohib- 
its, he  signed  and  delivered  tbe  mortgages 
some  20  minutes  before  theexecutionof  the 
assignment.  They  were  all  delivered  to 
the  attorney  to  have  recorded,  and  with 
tbe  same  purpose  In  view  he  deltrers  tbe 
mortgages  to  tbe  recorder  first,  and  wlth- 
nolds  the  delivery  of  the  assignment  some 
four  hours,  and  then  has  It  recorded. 
That  it  was  all  one  and  tbe  same  transais 
tlon,  there  can  be  no  doubt.  There  coold 
be  no  difference,  in  effect,  in  executing 
them,  us  tbey  were,  In  separate  papers, 
and  glylng  a  preference  to  the  mortgagees 
tn  the  deed  ot  asslirnment;  and.  If  held 
valid,  it  would  be  holding  that  the  object 
ot  tbe  law  could  be  avoided  by  n  mere 
pretext,  and  by  merely  executlns  two  pa- 
pers Instead  of  one.  Had  these  papers 
been  executed  as  they  were  lu  i-elatlon  to 
any  other  transaction,  that  they  would 
be  construed  together,  and  have  tbe  same 
effect  as  If  executed  together,  there  can  be 
no  doubt;  and,  so  construing  them,  tbe 
mortgage  would  be  void,  for  it  would  be 
giving  a  preference  to  a  creditor  In  a  vol- 
nntary  aBalgnraent,  wlilchcannot  bedon& 
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Tbe  cuQFt  propedy  eonelDded  that  the 
iiiiirtKage  to  John  R.  Peed  was  void,  and 
did  Dot  err  in  its  conclaelons  ol  law. 

The  appfllnots  moved  for  a  venire  de 
novo,  wblch  was  overruled,  and  which 
ruliug  Ih  asalgned  as  error.  The  conten- 
tia.n  that  this  rullDK  Is  erroneoue  l»  baeud 
upon  tbe  theory  that  the  complaint  al- 
leges that  James  L.  Peed  was  tnflulvent, 
and  that  It  la  a  necessary  averment,  and 
tbere  la  no  finding  of  this  fact.  This  rul- 
ing was  not  erroneous.  The  averment  of 
Insolvency  was  not  a  necessary  averment 
In  the  complaint.  The  complaint  did  not 
proceed  upon  the  same  theory  as  a  com- 
plaint to  set  aside  a  fraudulent  convey- 
ance. James  L.  Feed  made  a  voluntary 
assignment  nnder  the  statute,  and  tbe 
mortgagee,  John  R.  Feed,  was  named  as 
trustee.  The  validity  ol  the  mortfroKe 
was  attacked  xipou  the  grouiKls  that  the 
mortgages  and  asRlgnmenc  were  executed 
contemporaueouBly,  and  constituted  bnt 
one  Instrument,  and  giving  to  John  R. 
Peed  a  prelereDce  over  the  other  creditors, 
and  It  was  therefore  void,  as  such  a  pref- 
erence could  not  be  given  under  the  volun- 
tary assignment  law.  The  petition  was 
filed  as  an  Intervening  petition  In  the  In- 
solvency proceedings.  The  mortgage  be- 
ing void,  the  trustee  had  no  right  to  sell 
the  laud  subject  tu  It,  as  he  bad  givt-n  no- 
tice to  do.  There  Is  no  error  In  the  record. 

Jndgme-tt  affirmed. 

096  ma.  IBS)  — ^ 

HORN  V,  BENNETT  et  all 
<8iiinwme  Coart  of  Indlaiia.  May  28,  18^> 

IfoRTOAOBS — FrIORITV  OV  NOTES  SrCURSD. 

On  foreclosnre  of  a  mortgsge  ■ecurlnv 
•everal  notes  payable  at  different  times,  and 
lielQ  by  different  persons,  the  proceeds  of  sale 
will  be  applied  to  the  payment  of  the  notes 
in  tbe  order  In  which,  by  their  terms,  they  are 
payable,  thongh  tbe  mortgage  proyldes  that, 
on  failare  to  pay  any  of  the  notes  at  maturity, 
all  shall  become  payable. 

Appeal  from  circuit  court,  Fulton  coun- 
ty; A.  G.  Capron,  Judge. 

AccioQ  by  Cliarlea  O.  Bennett  against 
Mary  E.  Horn  and  othera  to  foreclose  a 
mortgage  on  land.  Judgment  of  fore- 
closure was  rendered,  which  provided 
that  out  of  the  proceeds  of  sale  tbe  notes 
beld  by  plain  tin  be  first  peid;  and  fi-om 
this  Judgment,  and  an  order  denyiuK  a 
motion  lor  a  new  trial,  defendant  Horn 
appeals.  Affirmed. 

Isaiah  Conner,  for  appellant.  J.  W. 
Btckel,  tor  appellees. 

OIiDS,  G.  J.  This  Is  a  suit  tor  the  fore- 
elosare  of  a  mortgage,  instituted  by  the 
appellee  Charles  O.  Bennett  against  the 
appellant,  Mary  E.  Horn,  and  Enoch 
ftlyera  and  his  wife,  Mahala,  and  William 
W.  McMahau  and  bis  wile,  Julia  F.,  to 
foreclose  a  mortgage  on  lands  therein  de- 
■rribed*  and  situate  In  tbe  county  of  Ful- 
ton, In  the  state  of  Indiana,  to  secure  the 
payment  of  a  series  of  seven  notes,  each 
dated  December  2,  18SD,  the  first  one  of 
which  notes,  by  Its  termn.  became  due  on 
or  before  December  2,  1890,  and  each  of 
ttaa  others,  by  its  terms,  on  or  before  the 

^ITor  opinion  on  rehearing,  see  M  N,  B.  Rep.  968. 
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2d  day  of  December  tbereafter,  annually, 
until  all  should  mature.  Tbe  mortgage 
securing  tbe  notes  contained  tbe  follow- 
ing stipulation:  "It  I»  agreed  and  under- 
stood hy  the  parties  hereto,  upon  the  fail- 
ure to  pay  any  one  of  said  notes  at  ma- 
turity, then  all  of  said  notes  shull  become 
due  and  payable,  and  tbltt  mortgage  may 
be  foreclosed."  Each  of  said  notes  bad 
been  assigned,  before  this  action  was  com- 
menced, by  Indorsement  on  the  back 
thereof,—- the  first  five  to  the  appellee  Ben- 
nett, and  the  lust  two  to  this  appellant, 
^ho  was  made  a  defendant  in  tbe  com- 
plaint of  said  appellee  Bennett  to  foreclose 
tbe  mortgage,  and  she  filed  her  cross 
complaint  to  foreclose  said  mortgage  as 
to  tbe  two  notes  which  aha  owned.  Is- 
sues were  Joined,  and  trial  had,  and  a  de- 
cree of  foreclosure  entered,  giving  to  the 
appellee  Bennett  pi-Iorlty  as  to  the  notes 
held  by  b1m,and  that  the  proceeds  arising 
from  tbe  sale  be  first  applied  to  tbepayroent 
of  the  sum  found  due  on  the  notes  owned 
by  said  Bennett,  and  tbe  surplus,  if  any, 
to  he  applied  on  payment  of  the  sum 
found  due  on  tbe  notes  owned  by  tbe  ap- 
pellant. 

Appellant  moved  the  court  to  modify 
the  Judgment  and  decree  so  as  to  place 
the  sums  due  on  each  on  an  equality,  and 
allow  her  to  ahare  pro  rata  in  the  fund 
derived  from  the  sale,  whlcb  motion  was 
b.v  the  court  overruled,  and  exceptions 
reserved,  and  this  rultug  is  assigned  as  er- 
ror. The  same  question  Is  presented  by  a 
motion  for  new  trial,  tbe  conrt  finding  as 
a  fact  that  appellee  Bennett  had  a  prior 
lien  for  the  sum  found  due  him  on  tbe  first 
five  notes,  and  the  appellant  had  a  subse- 
quent or  Junior  lien  for  the  snm  found  due 
her  on  the  two  notes  owned  by  her,  being 
the  sixth  and  seventh  notes,  and  the  notes 
last  due  In  tbe  series  of  seven.  That  under 
the  stipulation  in  the  mortgage  all  tbe 
notes  matured  and  became  due  on  the 
failure  of  the  payor  to  pay  the  note  due 
first,  and  that  this  was  a  failure  to  pay 
the  note  first  due  before  tbe  commence- 
ment of  the  salt,  making  all  of  the  notM 
due  before  suit  was  commenced,  Is  not 
doubted  or  questioned  by  either  tbe  ap- 
pellant or  appellees.  That  the  notes  did 
alt  mature  upon  failure  to  pay  the  first 
has  been  settled  by  this  court.  Moore  v. 
Sargent.  112  Ind.  484.  14  N.  E.  Rep.  4G6. 
It  Is  also  the  settled  law  of  this  state  that 
when  a  series  of  notes  falling  due  at  vari- 
ous dates  are  secured  by  mortgage,  with- 
out any  condition  In  the  m^rtgHge  such 
as  Is  in  the  one  in  tbe  sultat  bar,  whereby 
they  mature  earlier  than  the  date  fixed  In 
the  note  on  failure  to  pay  any  one  when 
it  matures,  in  oaue  of  an  assignment  of 
the  notes  to  various  persons  they  will  be 
treated  as  several  mortgages,  and  the 
perions  holding  tbe  notes  maturing  first 
will  have  a  prior  lien  to  those  holdlnc;  the 
notes  maturing  snbaequontly  thereto. 
This  has  been  the  rule  In  this  state  since 
the  declshm  lu  the  case  of  Bank  v.  T  weetly, 
8  Blackl.  447,  and  has  been  uniformly  so 
held  whenever  the  question  has  been  pre- 
sented. Doss  V.  Ditmirs.TO  Ind.  4f>I ;  Ger- 
ber  V.  Sharp,  72  Ind.  553,  and  authorities 
cited  In  tbis  opinion.  Many  other  an- 
ttaorittea  might  be  cited.  In  tbla  case  It  la 
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contfniled  by  coaneel  for  the  appellant 
that  the  noted  mast  be  treated  as  all  ma- 
carlDjf  at  the  eame  ttmn,  and  that  asalKn- 
ment  traneterred  bnt  a  pro  rata  Interest 
In  the  mortga^  security,  and  that  this 
(jueetlon  Is  an  open  and  new  one  In  this 
state,  never  having  been  passed  apon  by 
thlMcoart,  wbllp,  nn  the  othei*  hand,  cuan- 
sel  for  appellees  contend  that  the  condi- 
tion In  the  mortgage,  npon  which  all  of 
the  notes  ehonld  mature  on  failure  to  pay 
the  note  first  doe,  lo  no  way  changed  the 
rights  of  the  parties:  that  they  ar«  the 
Hame  as  If  they  mntared  In  the  order  and 
at  the  time  named  In  the  note;  and  that 
the  decisions  in  Bank  v.  Finney,  B8  Ind. 
460,  and  Doss  T.  Dltmars.  70  Ind.  451.  are 
decisive  of  the  question  In  appelleesTavor. 
Id  the  latter  case  there  was  a  condition  In 
the  mortgage  similar  to  the  one  In  this 
ease,  bat  It  was  not  considered  or  dls< 
cassed,  or  treated  as  having  any  bearing 
upon  the  case;  and  In  the  cane  of  Bank 
V.  Finney,  supra,  the  iisslgnce  of  the  flrst 
note  extended  the  time  of  payment  until 
nfter  the  subsequent  notes  matured,  and 
the  holders  of  the  Junior  uotes  sought  to 
postpone  the  lien  of  the  bolder  of  tbe 
senior  notes,  and  have  It  decreed  to  be  a 
Junior  Hen.  on  account  of  the  extension  of 
time  of  pdyment,  and  It  was  held  that 
this  could  not  be  done;  that  the  priority 
of  liens  was  not  affected  by  the  extension 
of  the  payment. 

Tbe  question  presented  Id  this  case  does 
not  seem  to  have  been  considered  and  de- 
cided by  this  court,  althoagb  tbe  two  de- 
cisions last  referred  to  tend  to  support  the 
contention  of  tbe  appellees.  Tbe  decisions 
of  other  states  where  tbe  question  has 
been  passed  upon  are  lo  conflict, — some 
holding  that  the  asBigaees  take  pro  rata, 
and  some  that  they  take  pro  tanto;  but 
It  may  be  remarked  that  there  Is  a  like 
difference  In  tbe  holdings  of  tbe  courts  of 
other  states,  where  tbe  notes  held  by  as- 
signees mature  at  different  dates.  In 
Parkhurst  v.  Steam-Englne  Co.,  107  Ind. 
5d4,  8  N.  E.  Rep.  the  law  of  this  state 
Is  stated  to  be  "that  an  Indnrser  of  a  part 
of  such  notes  so  secured  by  mortgage  Is 
entitled.  In  equity,  to  payment  out  of  the 
mortgage  funds  In  preference  to  the  notes 
retained  by  tbe  mortgagee  and  assignor, 
although  the  notes  so  assigned  may  fall 
due  snbspqueutly  to  those  retained  by  the 
mortgagee."  This  modifies  to  some  ex- 
tent tbe  rnle  as  held  In  Bank  t.  Tweedy, 
supra.  It  is  also  intimated,  or  suggested, 
rather.  In  the  case  of  Parkhurst  v.  Steam- 
Englne  Co.,  supra,  that  a  difference  In  the 
rule  as  to  priority  might  exist  between 
the  assignees  of  notes  assigned  ac  different 
dates,  and  the  assignees  of  notes  assigned 
at  the  same  date,  it  Is  a  well-settled  rule 
In  equity  that  when  the  owner  of  real  es- 
tate Incumbered  conveys  a  part  to  one 
purchaser  for  value,  and  afterwards  con- 
veys  to  another  purchaser  the  remainder, 
equity  will  compel  tbe  creditor  to  resort 
to  the  real  estate  last  conveyed,  and  In 
case  It  is  suffli'ient  to  pay  the  debt  tbe 
tract  first  sold  will  be  Treed  from  tbe  Hen, 
thereby  giving  the  first  purchaser  the  pri- 
ority or  adyantage.  When  the  notes  and 
mortgage  In  suit  were  executed  and  as- 
signed the  presumption  existed  that  tbe 


notes  would  be  paid  at  maturity.  At  the 
time  the  parties  took  the  assignment  the 
notes  were  payable  at  different  dates,  the 
notes  assigned  to  the  appellee  Bennett  be- 
ing payable  at  a  prior  date  than  those  as- 
signed to  tbe  appellant.  As  theystood  at 
the  date  of  the  assignment,  they  were  not 
collectible  until  tbe  date  named  In  each  for 
their  maturity.  Had  tbemakerand  mort- 
gagor not  made  default  In  tbe  payment, 
nnder  tbe  law  of  this  state  tbe  appellee 
Bennett  had  tbe  prior  mortgage,  securing 
tbe  notes  assigned  to  hlni.  We  do  not 
think  the  rights  of  the  parties  were 
changed  by  the  suhseqnent  default  of  tbe 
mortgagor  In  the  payment  of  tbe  first 
note.  Such  detault  was  not  brongbt 
about  by  any  act  of  the  assignee  of  the 
notes  first  due,  nor  had  he  any  control 
over  tbe  matter.  Inconstderlngthls  ques- 
tion In  tbe  case  of  Leavltt  t.  Reynolds,  44 
N.  W.  Rep.  667,  tbe  supreme  court  of  Iowa 
says:  "In  tblsstate, and  In  Ohio,Indlana, 
Illinois,  Alabama,  atid  some  other  states, 
the  pro  tanto  or  priority  rule  Is  followed, 
under  which  tbe  notes  first  maturing  are 
treated  as  prior,and  to  be  first  paid  In  full 
out  of  the  security.**  The  appellant  eon- 
tended  in  favor  of  the  pro  rata  rule,  and 
the  court  furthersays:  "To  apply  the  rule 
contended  for  by  the  appellant  In  a  state 
where  the  pro  tanto  role  Is  the  established 
law  would  add  an  element  of  uncertainty 
to  mortgage  securities  that  would  affect 
their  value.  Such  a  rule  would  render  It 
uncertain  whether,  under  mortgages  Uke 
thia,  tbe  security  would  be  applied  pro 
rata  or  pro  tanto.  Take  the  ease  of  tbree 
notes  and  mortgage,  like  these  under  no- 
tice, as  an  illustration:  A  party  knowing 
that  under  the  laws  of  tbe  state  the  uotes 
are  entitled  to  priority  according  lo  tbe 
order  of  their  maturity,  and  knowing  tbs 
security  to  be  sufficient  for  tbe  first  two 
notes,  but  Insnfflvlent  for  tbe  whole,  pur- 
chases and  pays  for  the  two  notes  first 
falling  due  on  that  basis.  If  the  maker 
may,  by  defaulting,  deprive  these  notes  of 
their  priority,  then  surely  they  would  not 
be  purchased  so  readily,  nor  at  sncb  a 
price.  The  rule  contended  tor  would  ren- 
der it  possible  for  the  mortgagor  and  hold- 
er of  the  notes  last  falUng  due  to  defeat 
tbe  bolder  of  tbe  first  notes  of  bis  priority 
by  the  makers  falling  to  pay  the  Interenfe 
on  the  last  note,  whereby  all  became  doe, 
and  the  holder  of  tbe  last  be  entitled  to  a 
prorata  share  of  tbe  security.  Notes  of 
this  description,  secured  by  mortgages 
and  deeds  of  trust,  enter  largely  into  tbe 
business  transactions  of  tbe  state,  and 
the  courts  should  hesitate  before  pro- 
nouncing a  rule  that  would  render  It  on- 
certain  whether  security  for  such  notes 
would  be  applied  pro  rata  or  pro  tanto. 
Our  conclusion  is  that  the  maturity  nf  tb* 
notes  by  reason  of  default  in  making  prior 
payment  is  not  such  a  faHing  dne  as 
abnnld  change  the  rule  for  tbe  application 
of  tbe  security.**  The  court  further  says: 
"One  of  the  grounds  upon  which  the  pro 
tanto  rule  Is  supported  Is  that  making  tbe 
notes  mature  at  different  times  evidences 
an  agreement  that  they  are  to  have  priori- 
ty  In  the  order  in  which  they  fall  dne. 
Hence  cases  of  default,  Uke  this,  are  not 
sucli  a  falUng  due  as  expunges  from  tbe 
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contract  the  ngreement  as  to  priority." 
We  think  thle  statemeDt  of  the  Iowa  en* 
preme  cuurt  eounciates  the  better  rule, 
and  Ui  in  faarmooy  with  the  hoidlnfffi  of 
this  court,  on  the  qneatioo  of  priori  ty  of 
liens,  and  assignees  of  notes  tafce  a  pro 
tanto  Interest  In  the  mortgage  security, 
with  priority  according  to  the  dates  at 
which  tbetr  notes  inatnre,  as  stated  in  the 
notes,  and  that  this  rule,  or  their  priority, 
Is  not  changed  by  the  default  Id  payment 
toy  the  mortgagor  and  maker,  in  the  fail- 
ore  to  pay  either  the  principal  or  interest 
of  any  note  at  maturity,  by  which  default 
all  of  the  notes  roatore.  It  follows  from 
the  conclusion  we  have  reached  that  there 
!■  no  error  in  the  record. 
Judgment  affirmed. 


<184  Ind.  S2» 

JACKSON  et  aL  T.  LANDBRS  et  aL 
(Buprema  Court  o/  Indiana.  May  23,  18^) 

Implibo  Teust. 
iDterveDera'  petition  alleged  that  all  tee- 
tator'fl  property  except  $300,  to  be  Invested  in 
land  tor  his  tons.  A.,  T.,  and  C,  was  left  to  bit 
widow  for  bfe,  remainder  over  to  Interreners, 
hia  daughters;  that  A.  took  posaesaion  of  tbe 
estate;  that  be  purchased  land  for  Unuelf  with 
the  money  bequeathed  him,  and  paid  T.E  sum  in 
satisfaction  of  bis  beqnest;  tnat  with  money 
of  the  estate  he  purchased  an  80-acre  tract 
and  also  a  60-acre  tract,  the  former  purchase 
\mng  in  compliance  with  the  bequest  to  C; 
that  C  died  before  attaii^ng  majority;  that  the 

Jarchase  of  the  60-acre  tract  was  wjtbout  the 
nowled)!^  and  consent  of  ioterTeners.  Hdd 
not  to  state  facts  sufliclent  to  establish  la  in* 
terveners'  &Tor  an  implied  trust  in  the  SO  and 
80  acre  tracts  mentioned. 

Appeal  from  circuit  court.  Morgan  coun- 
ty: R.  W.  Mlers,  Judge. 

Action  for  partition  by  George  A.  Jack- 
son and  others,  heirs  of  Louisa  Passmore. 
Tbe  estate  sought  to  be  divided  was  sold 
under  decree  nf  court,  and  Matilda  Lan- 
ders and  others  intervened  before  distribu- 
tion was  bad,  claiming  a  portion  of  the 
proceeds  artalug  from  tbe  sale.  There  was 
Judgment  for  Interveners,  and  Jackson  and 
others  appeal.  Beversed. 

David  Wilson,  A.  M.  Cunning,  Jas.  H. 
Jordan,  and  Oscar  Mathews,  for  appel- 
laoU.  W.  S.  Sblrley  and  W.  B.  Harrison, 
for  appeiloiv. 

GOFFET,  J.  At  the  September  term, 
18S9,  of  tbn  Morgan  circuit  court  the  heirs 
at  law  uf  Louisa  Passmore  commenced  an 
action  therein  for  the  partition  of  the 
lands  of  which  she  died  seised,  consistintr 
of  210  acres.  Bucb  proceedings  were  bad 
in  this  action  as  that  the  lands  were  sold 
by  a  commissioner,  end  tbe  proceeds  ol 
the  sale  paid  to  the  clerk  of  tbe  Morgan 
circuit  court;  bnt  before  any  final  order 
for  dbitrlbutlon  was  entered  tbe  appellees 
appeared,  and  filing  an  Intervening  petl* 
tlon,  claiming  a  portion  of  tbe  funds  aris- 
ing trum  the  sale  of  the  land.  So  much  of 
this  petition  as  is  necessary  to  present  the 
questions  involved  In  the  ease  alleges  sab> 
•tantlaliy  that  Charles  HIcklin  died  tea. 
tate  In  the  state  of  Kentoeky  In  tbe  year 
1830,  the  owner  of  98,000,  consisting  of 
moD^,  uotea,  and  otber  pemiaal  prop- 


erty ;  that  by  the  terms  of  his  will,  which 
waa  duly  prof>ated,he  gave  all  of  hia  prop- 
erty to  his  widow,  Jane  Hlcklln,  during 
the  term  of  her  natural  life, except  the  sum 
of  $300,  f  100  of  which  was  to  be  invested 
In  lani  In  tbe  state  of  Indiana  for  the  use 
of  his  son  Allen  Hicklin,  flOO  invested  In 
like  manner  for  his  sou  Thomas  Hicklin, 
and  SlOO  In  tbe  same  kind  of  land  for  ths 
use  of  hia  son  Charles  M.  Hicklin;  that  by 
the  terms  uf  tbe  will  ail  the  property  ex- 
cept the  sum  above  named,  invested  lor 
tbe  USA  of  bis  aons,  was  vested  In  tbe  in- 
terveners,  who  are  his  daughters,  to  be  en- 
Joyed  by  tbem  upon  tbe  death  of  the 
widow,  who  was  their  mother ;  that  Allen 
Hlcklln,  with  full  knowledge  of  the  will 
and  Its  contents,  took  charge,  control, 
and  possession  of  the  estate  of  Charles 
Hlcklln,  deceased,  and  with  the  proceeds 
ttiereof  paid  Thnmaa  Hicklin  $100,  whlcb 
he  accepted  in  full  of  the  bequest  to  him; 
that  he  purchased  for  himself  the  W.  of 
the  S.  E.  ]|  of  section  8,  in  township  IS, 
range  2  E.,  in  Morgan  county,  Ind.,  in  dis- 
charge of  the  $1U0  bequeathed  to  him; 
that  with  other  money  belonging  to  said 
estate  he  pnrchaaed  and  paid  tor  the  E.  X 
of  the  S.  B.  1£  of  section  8.  In  township  13, 
range  2  E.,  and  60  acres  off  of  the  east  side 
of  the  S.  W.  X  of  section  8.  In  townahip  13, 
range  2  E. ;  that  tbe  said  E.  %  of  tbe  S.  E. 
3^  was  purchased  to  comply  with  the  be- 
quest In  favor  of  Cbarles  M.  Hlcklln ;  that 
Charles  died  before  be  arrived  at  the  age 
of  21  years,  and  that  by  reason  of  his 
death  before  arriving  at  the  age  of  21  he 
was,  under  the  provisions  of  the  will,  en  ti- 
tled to  no  part  of  said  estate:  that  tbe 
purchase  of  said  last-named  land  was 
wlthtmt  tbe  knowledge  or  consent  of  tbe 
intervoners;  that  under  tbe  terms  of  the 
will  tbe  land  so  purchased  for  the  use  of 
the  said  Cbarles  M.  Hicklin  at  bis  death 
became  tbe  property  of  the  interveners,  u 
well  as  the  said  50-acre  tract,  subject  to 
the  right  of  tbe  widow  to  use  thesame 
during  her  natural  life;  that  the  widow, 
Jane  Hicklin,  died  in  the  year  1848,  leaving 
said  lands  to  the  Interveners,  having  used 
and  converted  to  her  own  use  all  the  otber 
property  belonging  to  said  estate;  that 
Allen  Hicklin  died  In  March,  1N71,  holding 
said  lands  in  trnst  for  tbe  Interveners, 
leaving  nochlldren.  but  leaving  his  widow, 
Loalsa  Hlcklln,  who,  after  his  death.  In- 
termarried with  Wlllard  Passmore,  from 
whom  ebe  was  afterwards  divorced ;  that 
said  Loalsa  Passmore  died  on  the  15th 
day  of  August,  1889.  still  holding  said 
lands  in  trust  for  tbe  Interveners.  To  thta 
petition  the  appellants  answered:  First, 
a  general  dental ;  second,  20  years*  statute 
of  limitations;  third,  the  15-yeare  statute 
of  limitations;  fourth,  20  years'  adverse 
possession  uf  tbe  laud  described  In  ths  pf»- 
tltlon;  flftb,rapayroento(the  money  men- 
tioned In  the  complaint.  To  this  answer 
tbe  appellees  replied:  Second.  That  dur- 
ing all  Cbe  time  after  Allen  Hicklin  received 
the  moneys  of  tbe  estate  of  the  father  of 
the  appellees,  and  before  the  death  of  their 
mother,  tbe  appellees  were  nonresidents 
of  the  state;  that  the  appellees  Matilda 
Sanders,  America  McNabb,  Mary  Ann 
Ferkyple,  Mallnda  Scott,  Marnnda  Hasty* 
and  Nancy  £vans  were  married  women, 
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and  tindur  the  disability  or  coverture; 
that  tbe  said  Allen  Hlcklln  lit  no  time  pat 
of  record  any  dped  or  otber  conveyance 
for  the  laoda  boagbt  Id  truet  lor  tbe  inter- 
veners with  the  moneys  belonglns  to 
tbem,  nor  did  said  LoaiRa,  bla  widow, ever 
pnt  any  such  deeds  of  record;  that  tbe  lu- 
tervenera  never  bad  any  notice  of  any  dis- 
claimer of  said  trust  bj  tbe  said  Allen 
Hicklln  antll  after  bis  death,  and  until 
after  tbe  death  of  bis  widow,  tbe  said 
LoulBtt.  Tbe  BBBlKnment  of  error  calls  In 
question  tbe  ruling  of  tbe  circuit  court  In 
overruling  a  demurrer  to  tbe  petition, and 
Id  also  overruling  a  demurrer  to  tbe  reply 
above  set  out. 

The  Intervening  petition  in  this  case  Is 
very  uncertain  and  Indefinite  In  its  allega- 
tlons.  It  seems  to  proceed  upon  tbe 
theory  that  Allen  Hlcklln  held  tbeSO-acre 
tract  of  land  therein  de8crlt>ed  In  trust  for 
the  appellees,  because  the  purchase  price 
was  paid  with  money  beluDglng  to  tbem, 
while  it  Is  claimed  that  bo  held  the  80-acre 
tract  in  trust  for  them,  because  the  same 
was  purchased  lor  Charles  M.  Hlcklln, 
who  died  before  be  arrived  at  tbe  age  of 
21,  It  being  alleged  that  he  was  not  en- 
titled to  any  part  of  the  estate  except 
upon  the  condition  that  be  reached  that 
age.  We  are  wholly  without  Informa- 
tion, so  far  as  it  can  be  ascertained  from 
the  petition,  of  tbe  name  of  tbe  person 
or  persons  n-om  whom  tbe  66  acres  was 
purchased,  tbe  amount  paid  for  It,  or 
whether  It  was  conveyed  to-  Allen  Hlcklln 
or  some  other  person,  or.  Indeed,  whethor 
It  was  conveyed  at  all.  The  petition  falls 
far  short  of  alleging  sutbclent  (acts  to 
show  that  Allen  Hlcklln  held  this  tract 
iu  trust  for  tbe  appellees.  It  appears  by 
the  will,  which  Is  made  part  of  the  peti- 
tion, that  Jane  Hlcklln,  tbe  widow,  was 
the  executrix,  and  that  she  was  given  all 
of  the  property  except  tbe  amount  be- 
queathed to  the  three  sons,  during  tbe 
period  of  her  natural  life.  The  arrange- 
ment between  Allen  Hlcklln  and  tbe  exec- 
utrix by  tbe  terms  of  which  be  came  into 
tbe  possession  of  tbe  money  Is  not  stated. 
01  course  she  had  tbe  right  to  loan  It, 
otherwise  Che  beqnest  giving  It  to  lier 
for  life  would  be  of  no  benefit.  If  Allen 
Hlcklln  received  the  money  belonging  to 
tbe  estate  under  any  arrangement  by  tbe 
terras  of  which  he  was  to  repay  It,  do 
trust  In  land  bought  with  the  money 
could  arise.  As  the  presumption  Is  al- 
ways against  wrongdoing,  we  cannot,  in 
the  absence  of  an  allegation  or  facts  to 
that  effect,  presame  that  he  took  posses- 
sion of  the  m<mey  belonglDg  to  the  estate 
wrongfully,  and  without  any  agreement 
upon  the  subjcet  between  blm  and  tbe 
executrix.  The  trust  Bought  tobeestab. 
lished  Is  an  implied  trust.  Tbe  elements 
ueceesary  to  create  a  constructive  or  Im- 
plied trust  ere  that  frand,  either  actual  of 
constructive,  must  have  intervened.  Such 
trusts  are  raised  by  courts  of  chancery 
only  In  cases  where  it  becomes  necessary 
to  prevent  a  failure  of  justice,  and  In  most 
cases  where  there  Is  no  Intention  of  tbe 
parties  to  create  such  a  relation.  Elliott 
V.  Armstrong,  2  Blackl.  198;  1  Perry. 
TrofltB,  5  let;  V  Pom.  Eq.  Jnr.  fi  1044;  Cox 
V.  Amsman,  76   Ind.  210;  Tinkler  v. 


SwayDie,71  Ind.  562;  Wright  v.  Moody, 
116  Ind.  176,  18  N.  E.  Bep.  608.  In  this 
case  we  are  asked  to  raise  an  implied 
trust  In  favor  of  tbe  appellees  as  against 
the  estate  of  Allen  Hlcklln  without  any 
allegatiua  of  fraud,  either  actual  or  con- 
structive, or  without  any  statement  of 
facts  from  wlUch  Buch  frand  can  be  in- 
ferred, for,  as  we  have  seen,  all  tbe  facts 
alleged  are  conslsteut  with  perfect  hon- 
esty on  his  part.  This  Is  not  a  case  where 
one  person  has  In  hla  care  tbe  funds  of 
another,  charged  with  the  performance 
of  some  specific  duty.  Tbe  executrix  had 
a  perfect  right  to  loan  or  use  the  funds 
during  bor  life,  and  she  had  tbe  power  to 
confer  sucb  right  on  another,  suliject, 
however,  to  tbe  duty  of  accounting  to 
the  appellees  for  the  principal  sum  upon 
the  death  of  their  mother.  Tbe  money 
set  apart  to  purchase  tbe  HO  acree  of  land 
for  Charles  M.  Hlcklln  was  not,  under  tbe 
terms  of  tbe  will,  the  propurty  of  the 
appdlees.  Tbe  land,  wbeo  purchased, 
was  not  coupled  with  any  condition.  It 
Is  trua  the  will  gave  to  tbe  widow  tbe 
right  to  occupy  It  during  her  life  or  wid- 
owhood, but  the  title  vested  in  Charles 
absolutely.  Upon  bin  death  it  vested  In 
bis  mother  and  brothers  and  slBters,  un- 
der the  terms  of  tbe  statutes  In  force  In 
this  state  at  tbe  time  of  such  death.  The 
uncertainty  that  aurronnda  the  purchase 
of  the  50-acre  tract  also  sarronndB  the 
purchase  of  this  SO.  We  are  not  Informed 
by  direct  allegation  as  to  whether  Allen 
Hlcklln  took  the  title  to  this  land  in  bis 
own  name,  in  the  name  of  Charles  U. 
Hickliu,  or  In  tbe  name  of  the  widow, 
who  was  to  occupy  It  during  her  life.  Id 
our  opinion,  this  petition  was  not  suffi- 
cient to  entitle  tbe  appellaes  to  the  relief 
sought.  A  eorapluiut,  to  be  good,  must 
be  Bufftclent  ou  the  theory  upon  wblch  it 
proceeds.  Tbe  reply  was,  in  our  opinion, 
clearly  bad.  We  are  unable  to  perceive 
what  proper  place  tbe  allegations  that 
tbe  appellees  were  nonresidents  of  tbe 
state  can  have  In  this  reply,  Inaaronch  bb 
tbe  statute  of  limitations  runs  against  a 
nonresident  plaintiff  the  same  as  It  does 
against  a  plaintiff  who  resides  In  the 
stale.  Nor  can  we  attach  any  force  tu 
tbe  allegations  that  certain  of  tbe  appel- 
lees were  married  women,  since  the  dis- 
ability of  coverture  was  removed  in  this 
state  In  the  year  1K81.  City  of  Indianapo- 
lis V.  Pattemon,  112  Ind.  844, 14  N.  G.  Bep. 
651 ;  Wright  v.  Kleyla,  104  Ind.  323, 4  N.  E. 
Rep.  16.  The  rule  that  the  trustee  must 
repudiate  the  trust,  and  that  tbe  ceetel 
qne  trust  must  have  notice  of  tbe  repudia- 
tion, before  tbe  statute  of  limitations  t>e- 
glns  to  run,  is  applicable  to  a  direct  and 
continuing  trust  only,  of  wblch  courts  of 
chancery  alone  have  Jurisdiction,  and 
generally  has  no  application  to  trusts 
which  exist  only  by  implication  of  law. 
Churchman  v.  City  of  Indianapolis,  110 
Ind.  'J&Q,  11  N.  E.  Rep.  »Ul;  Potter  v. 
Smith,  36  Ind.  282;  Newson  v.  County  of 
Bartholomew,  103  Ind.  526,  3  N.  E.  Rep. 
163;  Raymond  v.  Simonson,  4  Blackf.  77; 
Smith  V.  Calloway,  7  Blaokt.  86;  Mussel- 
man  V.  Kent,  S3  Ind.  452.  It  often  occurs 
that  the  act  wblch  creates  tbe  tn»t  pnts 
In  operation  tha  statute  ol  limitation. 
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and  to  Bueh  cases  the  rale  that  the  trustee 
mast  repudiate  the  trast  does  not  applj. 
Tbla  reply  certainly  was  not  sufficient  ae 
to  the  fifth  paragraph  of  the  answer, 
whleb  averred  that  Allen  Hlcklln  had  re- 
paid the  money  mentioned  In  the  com- 
plaint. Judgment  reversed,  witb  direc- 
tions to  the  circuit  court  tu  sustain  the 
demnrrer  to  the  Intervening  petition. 


OH  Ind.  648) 

HASKETT  T.  AI^XANDEB. 
(Bivreme  Ooart  of  Indiana.  Hay  23,  1883.) 
TRUsta— Pbeoatohy  Devise. 

1.  A  devtee  to  H.  "proTided  that  when 
tha  sftid  EL  sells  or  disposes  of  said  realty  she 

pay  to  A.  or  her  gaardlan,  out  of  the  pro- 
s  of  said  sale,  the  anm  of  |1,000,"  Is  su£B- 
<dent  to  create  a  trast  la  faror  of  A. 

2.  H.  MTonld  not  be  personally  liable  for  the 
■nm  bequeathed,  onleas,  after  a  sale  of  the  land, 
and  receipt  of  the  proceeds,  she  refused  to  pay 
the  same  to  A. 

Appeal  from  clrcalt  coDrt,  Tlgo  eoon- 
ty ;  D.  N.  Taylor,  Judge. 

Action  hy  Georgia  M.  Alexander,  by 
ffnardian,  aKalnst  tlarriott  E.Haskett,  to 
recover  the  amount  of  a  bequest.  JudK- 
ment  on  d«murrer  was  rendered  for  plalQ- 
tiff,  and  defendant  appeals.  Beversed. 

James  M.  Allen  and  I.  N.  Fierce,  for  ap- 
pellant. Donbam  &  Huston,  fur  appellee. 

COFFET.  J.  The  will  of  Mary  Ann 
BrJsmnn  was  probated  In  Vigo  county  on 
the  4tb  day  of  AuKUSt,  1887.  It  contains, 
among  otherfe,  the  following  provisions: 
"(2)  I  give,  beqoeath,  and  devise  to  my 
beloved  daughter,  Harriett  E.  Haskett, 
tbe  following  real  and  personal  property, 
to  wit:  The  north  halt  of  the  southwest 
quarter  of  section  No.  twelve.  In  town- 
Bhlp  No.  eleren  north,  of  range  No,  nine, 
altnatd  In  tbe  county  of  Tlgo,  state  of  In- 
diana, except  twenty  acres  heretofore 
transferred  to  Samnel  (Jorby:  provided 
that,  when  the  said  Harriett  E.  Haekett 
sells  or  disposes  of  said  realty,  she  may 
pay  to  Georgia  Alexander,  or  her  gaard- 
ian,  ont  of  the  proceeds  of  said  sale,  the 
sum  of  one  thousand  dollars,  (fl.OOO.)  I 
also  give,  bequeath,  and  devise  unto  Har- 
riett K.  Haakett  all  my  personal  property, 
of  every  kind  and  description,  of  which  I 
may  die  seised.*  Based  npon  the  above 
provisions  of  the  will,  the  appellee  filed  in 
the  Vigo  circuit  court  the  following  com- 

Slalnt:  "Georgia  M.  Alexander,  by  A.  H. 
•onbam.  Guardian,  vs.  Harriett  E.  Has- 

kett.  Plaintiff  says  that  on  the  day 

of  ,  I8S7,  Mary  E.  Erismaa  died  tes- 
tate; a  copy  of  the  will  being  died  here- 
with, ond  made  a  part  of  this  complaint. 
Plaintiff  says  that  by  the  provisions  of 
aald  will  the  defendant  herein  was  made 
a  devisee  to  certain  lands  therein  de- 
scribed, provided  that  when  efae  sold,  or 
otherwise  disposed  of,  said  lands,  she 
ahonld  pay  over  to  this  plalntltf  ono  thon- 
aand  dollars.  Plaintiff  says  the  defend- 
ant accepted  said  devise,  and  took  pos- 
aessloQ  of  said  land,  but  she  has  failed  and 
refased  to  pay  said  one  thousand  dollars, 
although  she  has  been  asked  to  do  so,  and 
lias  had  an  opportunity  to  dispose  of  said 
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land  to  advantage.**  Prayer  for  ajndg- 
ment  tor  $1,500,  end  a  sale  of  the  land  for 
Its  payment.  To  this  complaint  tbe  court 
overruled  a  demorrer,  and,  the  appellant 
falling  and  retaalng  to  plead  further,  the 
coort  rendered  a  personal  Judgment 
agatust  her  for  the  sum  ol  fl.OOO,  and  ren- 
dered a  decree  ordering  the  land  described 
in  the  will  to  be  sold  as  other  lands  are 
sold  on  execution,  forthe  payment  ol  sucta 
Judgment. 

It  Is  contended  by  the  appellant  that 
under  tbe  terms  of  this  will  it  is  dlBcra- 
tlonary  with  ber  whether  she  afaaU  pay 
tbe  appellee  tbe  f 1,000  therein  mentioned, 
or  not;  In  other  words,  that  she  may  pay 
that  sum,  or  refuse  to  pay  it,  at  her  elec- 
tion. We  cannot  agree  with  tbe  appel- 
lant In  this  contention.  One  of  the  funda- 
mental roles  for  tbe  conatrnction  of  wills, 
as  well  as  all  other  written  Inst^nments, 
Is  that  effect  aball  be  given  to  each  word 
and  sentence  found  theran,  If  It  la  possible 
to  do  so.  Tbe  constrifctlon  contended 
for  by  the  appellant  renders  meaningless 
tbe  clause,  "Prorlded  that,  when  the 
said  Harriett  E.  Haskett  sells  or  disposes 
of  said  realty,  she  may  pay  to  Georgia 
Alexander,  or  her  guardian,  out  of  tbe 
proceeds  of  aald  sale,  tbe  aum  of  one  thon- 
aanddollars'.^forshe  would  have  had  that 
right,  at  her  election,  had  nothing  been 
said  upon  the  subject.  In  the  coiietrnc- 
tion  of  a  will  tbe  intention  of  tbe  testator 
fs  to  be  arrived  at  by  an  examination  of 
The  whole  instrument,  and  not  from  any 
particular  clanae.  Pugb  v.  Pugh,  105  Ind. 
5.52,5  N.  E.  Hep.  673;  Bramfield  v.  Druok, 
101  Ind.  190;  Critcbell  r.  Brown,  72  Ind. 
5-J9;  Kelly  v.  »tlnson.  8  Btackt.  887. 
When  all  of  the  provisions  of  this  will  are 
construed  together,  we  think  the  Inten- 
tion of  the  testatrix  to  give  Georgia  Alex- 
ander f  1,000  oat  of  the  proceeds  of  a  sale 
of  the  land  devised  to  the  appellant  fully 
appears.  In  reaching  this  conclusion  we 
are  not  unmindful  of  tbe  tact  that  thecase 
belongs  to  a  class  where  there  Is  always 
more  or  less  difficulty  In  arriving  at  the 
Intention  of  the  testator,  and  in  which  It 
Is  difficult,  if  not  imposAlble,  to  reconcile 
all  tbe  authorities  with  regard  to  preca- 
tory truKts.  Weareaware  that  the  courts 
seem  to  be  sensible  of  tbe  fa<-t  that  they 
have  gone  far  enough  in  Investing  with 
the  efficacy  of  a  trust  loose  expressions, 
rarely  Intended  to  have  that  operation; 
but  nevertheless  the  rule  seems  to  be  set- 
tled that  words  of  recommendation,  re- 
quest, entreaty,  wish,  or  expectation,  ad- 
dressed to  a  devisee  or  legatee,  will  make 
him  a  trustee  for  the  person  in  whose  fa- 
vor tbe  expressions  are  used,  provided 
the  teetator  baa  pointed  ont  with  snffl- 
clent  certainty  both  the  subject-matter 
and  the  object  of  tbe  intended  trust. 
Jarm.  Wills,  (6th  Ed.)  356,!t77,  and  author- 
ities cited.  In  this  case  there  is  no  uncer- 
tainty as  to  tbe  subject-matter,  nor  as  to 
the  object  of  the  trust,  and  we  think  the 
will  clearly  discloses  a  wish  and  expecta- 
tion on  the  part  ot  the  testatrix  that  the 
appellee  should  receive  91,0U0  ont  of  tbe 
proceeds  of  tbe  sale  of  the  land  devised  to 
the  appellant.  This  being  true,  the  case 
falls,  we  think,  wltbia  the  rule  above 
stated. 
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TbeqneBtlon  as  to  whether  the  appel- 
lant, In  ■  proper  proceeding  (or  that  pur- 
pose, eooltl  be  compelled  to  sell  the  land 
devised  to  her,  U  not  presented  by  the  rec* 
ord,  and  for  that  reason  we  IntimatRna 
opinion  upon  the  snblwt.  No  sncb  en  J  Is 
■onffht  by  this  suit.  The  complaint  pro- 
ceedH  Dpoa  the  theory  that  the  appellant 
ia  peraunally liable  becanBeshefalledto  sell 
the  land  npon  reqaest,  when  she  could 
have  done  so  to  advantage.  A  complaint, 
to  be  ffood,  most  be  so  on  the  theory 
apoD  which  It  proceeds.  We  have  no  In- 
formation as  to  the  value  of  the  land  de< 
scribed  in  the  will.  If  Itlsnot  worth  more 
than  one-halt  the  sam  for  which  the  ap- 
pellee recovered  Judgment,  there  would  be 
BO  conscience  In  requiring  the  appellant 
to  pay  her  that  sum.  The  appellant  conid 
not.  In  our  opinion,  be  made  personally 
Uable  nntll  the  funds  with  which  to  pay 
the  appellee  had  coma  Into  ber  bands,  and 
she  had  refused,  upon  proper  request,  to 
pay  tbe  same  over.  In  that  event  the 
persoaal  liability  could  not  exceed  tbe  enm 
In  her  hands.  Tbe  court  erred,  we  think, 
In  overruling  the  demurrer  to  the  com- 
plaint. Judgment  reversed,  with  direc- 
tions to  the  (drenlt  court  to  sustain  tbe  d»- 
mnrrer  ol  the  appellant  to  the  complaint 
In  this  cassL 


(Its  Ind.  SID 

RBODBS-BUBFORD  FURNITUBB  OO.  v. 

MATTOX  «t  al.i 
(Snpreme  Court  of  Indiana.   Uay  23,  1893.) 

JUDOHBKT — COIXATEBAI.  ATTACE — INJDKCTION, 

Under  Rev.  Bt  1881,  I  1148,  which  pro- 
vldea  for  restraioinff  proceedlDgi  oq  a  final  Jadg- 
ment,  tbe  judgment  of  a  justice  of  the  peace 
win  not  be  enjoined,  on  collateral  attack,  on  the 
sroond  that  the  jniUee  tried  the  caw  by  a 
jiiry  of  12,  Instead  of  6.  ss  ^  JndgDwnt  wsa 
not  void  for  that  reason. 

Appeal  from  elrcnlt  court,  Floyd  coun- 
ty;  Ueoi^  B.  Cardwell,  Judge. 

iSuit  by  the  Bbudes-IIurford  Furniture 
Company  against  Lafayette  Mattoz  and 
others  to  enjoin  a  Judgment  alleged  to 
have  been  recovered  hy  defendants  against 
plaintiff  beturea  Justice  of  the  peace.  From 
a  Judgment  for  defendants,  plalntlll  a|^ 
peals.  Affirmed. 

Chas.  D.  Kelso,  for  appellant.  Geo.  H. 
Hester,  for  appellees. 

McCABfi,  J.  Tbeappellant  sued  the  ap- 

Bellees  to  enjoin  a  Judgment  alleged  to 
ave  been  recovered  by  appellees  against 
appellant  beforea  Justlceut  the  peace.  An 
emergency  was  alleged  in  the  complaint, 
making  It  proper  for  the  Judge  to,  and  be 
did,  grant  an  emergency  restraining  order 
nntll  a  notice  could  be  given  appellees  and 
a  hearing  bad  for  a  temporary  InJnncHon. 
The  court.  In  term,  after  hearing  evidence 
In  support  of  the  prayer  lor  such  tempo- 
rary injunction,  overruled  appellant's  mo- 
tion to  continue  said  restraining  order, 
and  dissolved  the  same,  to  all  of  which 
appellant  excepted,  has  appealed  to  this 
court,  and  assigns  those  rulings  as  error. 
The  appellees  hare  moved  to  dismiss  the 


appeal  on  the  ground  that  an  appeal  will 
not  lie  from  either  of  such  orders.  But 
we  can  determine  tbe  merits  easier  than 
the  motion  to  dismiss  tbe  appeal,  and.  as 
that  practically  reaches  the  same  result, 
we  adopt  that  course. 

Section  1148,  Bev.  St.  1881,  provides 
that'*wbenit  appears  by  the  complaint 
that  the  plaintiff  Is  entitled  to  the  relief 
demanded,  and  the  relief,  or  any  part 
thereof,  consists  *  *  *  In  restrain- 
ing proceedings  npon  any  final  order 
or  Judgment,  an  Injunction  may  ba 
granted  to  restrain  such  act  or  proceed- 
ings," etc.  It  will  be  observed,  then,  it  Is 
only  where  it  appears  by  tbe  complaint 
that  the  plaintiff  Isentltled  to  the  relief  de- 
manded, etc.,  In  an  application  tor  a  tem- 
porary Injunction  against  a  Judgment, 
etc.,  that  it  may  be  granted.  The  sola 
ground  on  which  appellant  songht  to  en- 
join tbe  Judgment  of  tbe  Justice  was  that 
be  bad  tried  tbe  case  by  a  Jury  of  13,  In- 
stead ot  6,  as  required  by  section  299,  El- 
liott's Supp.  This  was  a  collateral  attack 
npon  the  Judgment ;  and  It  has  been  settled 
by  a  long  line  of  casra  in  this  court  tbat 
for  mere  error  or  Irregularity  In  the  pro- 
ceedings and  Judgment  of  a  conrt  of  spe- 
cial and  limited  Jurisdiction,  where  such 
conrt  has  Jurlsdlctlnn  over  the  sobjectot 
tbe  action  and  the  parties,  the  Judgment 
cannot  be  collaterally  attacked  for  sueb 
error  or  Irregularity,  any  more  than  If  the 
court  was  one  of  general  JprlMdlotlon. 
Argo  v.Barthand.  SOInd.OS;  Stoddard  t. 
Johnson,  76  Ind,  20;  Hume  v.  Dralnlnic 
Ase'n,  72  Ind.  499:  Goddard  v.  Stockman. 
74  Ind.  400;  Mulllkin  v.  aty  of  Blooming, 
ton,  72  Ind.  161 ;  Miller  v.  Porter,  71  Ind.  K21 ; 
Porter  v.  Stout,  73  Ind.  8;  Houk  v.  Bar- 
tbold.Id.  21;  Featherston  v.Kuiall,77  Ind. 
143;  Board,  etc.,  v.  Hal),  70  Ind.  469.  It 
was  even  held  that  a  Judgment  rendered 
by  a  jDBtlce  of  the  peace  was  not  void, 
when  collaterally  attacked,  though  the 
parties  thereto  were  akin  to  him,— botb 
plaintiffs  and  defendanta,— within  tbe  sixth 
degree  of  consanguinity.  In  Harbaagh  v. 
Albertson.  103  ind.69;  and  yet  tbe  statute 
provided  that  "no  Justice  shall  have  Jnrla- 
dictlon  In  any  action  of  slander,  for  mall- 
clous  prosecution,  or  breach  of  marriage 
contract,  nor  in  any  action  wherein  the 
title  to  lands  shall  come  In  question,  or 
the  Justice  be  related  by  blood  or  marriage 
to  either  party. "  The  error  or  Irregulari- 
ty of  trying  a  cane  by  a  Jury  of  12.  Instead 
of  6,  it  would  seem,  ought  not  to  affect  the 
validity  of  the  Justice's  Judgment,  on  a 
culla  teral  attack,  any  more  than,  If  as  much 
as, his  blood  relationship  tuthe  purtiee,or 
any  of  them.  We  are  of  opinion  that  the 
Judgment  of  the  Justice  on  tbe  collateral 
attack  made  In  the  complaint  tor  an  In- 
junction, on  the  ground  that  the  Justice 
tried  the  case  by  a  Jury  of  13,  Instead  ot  ft. 
—that  being  the  sole  ground  ot  attack,— 
was  not  void  for  that  reason,  and  hence 
It  did  not  appear  from  the  complaint  tbat 
appellant  was  entitled  to  the  relief  de- 
manded, and  therefore  the  court  below  did 
not  err  In  refusing  to  continuet  and  In  die* 
solving,  the  Injunction. 

Tbejudgment  is  affirmed* 


'Rebflsrhw  dntod.  16  N.  B.  U.  8m  4»  N.  B.  B4S.    Rebearlns  dtnled. 
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BEMENT  T. 
(BaprwM  Oonrt  «f  IndUnm,  May  23»  1898.) 

JCDQUBirr— BOIT  TO  RbTIBW— COMPBOmSB— Bvi- 
DSHOB—  AMIQNHBKT  OF  ERROR— NBW  TRlJLt— 

Biu.  or  ExciPTioss— Special  Jodob. 

LBnon  In  oTMToUng  a  modon  for  a 
dianga  «f  Tenae.  or  Id  pannlttinx  aa  ameod- 
ment,  ihoald  not  be  aasigoed  in  a  loit  to  re- 
Tiew  the  Jadgment  ia  a  case,  because  aach  mat- 
ten  are  bat  causes  for  a  new  trial,  and,  If  not 
ODbraced  tbereio.  are  to  be  deemed  waived. 

2.  Ad  offer  to  compromise  a  claim,  eolora- 
ble  at  least,  in  order  to  preTent  Utl^tion,  is 
based  on  sufficient  conedderatlnn. 

3.  No  question  is  presented  for  review  as 
to  the  flxclasion  of  certain  parts  of  an  admitted 
affidavit  where  the  laogvage  of  such  parts  Is 
not  itself  embodied  in  the  bill  of  exceptions, 
but  only  referred  to  by  page  and  line  of  the  affi- 
daTit. 

4.  In  an  action  for  damsKea  for  conveying 
certain  property  to  another  instead  of  to  plain- 
tiff, as  agreed,  and  for  false  and  fraudulent 
representations,  it  la  not  competent  to  show 
by  defendant's  own  declaration  out  of  court 
that  he  had  lo  conveyed  the  propertr  at  plain- 
tiff's request,  or  what  a  third  person  had  said 
In  regard  to  there  being  no  false  or  fraudulent 
representations. 

6.  Error  la  overruling  a  nlotion  for  a  new 
trial,  wherdn  all  the  instructions  refused  are 
Joined  by  the  copulative  "and,"  and  all  those 
firen  and  excepted  to  are  likewise  joined,  is 
not  available,  nnlew  all  the  Instractions  refused 
were  not  good,  and  all  those  givra  were  not 
bad. 

6.  An  instruction  that.  If  a  claim  Is  not 
Itgtti  at  the  time  It  Is  compromised,  the  com- 
promise is  void,  1>  Incorrect  in  making  the 
eompromise  depend  entirdy  on  the  TaUdlty  ot 
the  claim. 

7.  Rev.  St  1881.  S  026,  providing  that  if  a 
motion  for  a  new  trial  be  filed  in  a  caiine  in 
which  a  dedsion  excepted  to  at  the  time  is  as- 
signed aa  renaon,  anch  motion  ^all  carry  the 
decMoD  and  exception  forward  to  the  time  of 
ruling  on  such  motion,  and  time  may  then  be 
l^ven  within  which  to  reduce  the  exccptiona 
to  writing,  carries  forward  any  ruling  proper- 
ly assignable  as  ground  for  a  new  trial,  even 
from  a  previons  term. 

8.  After  certain  proceodlngs  in  a  case  a 
■pedal  Jadm  was  appointed.  The  record 
allowed  a  bill  of  exceptions  si^ed  by  the  rejr- 
alar  Judge,  followed  immediately  by  a  bill 
rigned  by  Ae  special  judge,  each  presented  on 
the  same  day.  The  formal  parts  of  these  bills 
were  the  same,  except  that  the  latter  had  a 
caption  mentioning  the  opecial  judge  presid- 
ing darinv  the  proceedings  therein.  The  con- 
tents of  the  bills  were  totally  rliSerent.  Held, 
that  the  latter  bill  was  not  to  be  regarded  aa 
lembradng  the  first. 

9.  A  Judge  haa  no  power  to  rign  a  bill  of 
•xceptiona  aft«  appointing  a  Rpedal  Judge. 
Lee  T.  Billa,  86  Ind.  474,  foltowckT 

Appeal  from  circuit  court,  VIro  cuanty; 
Georf^e  A.  KnlKht.  Special  Judffc. 

Suit. by  Geofffe  W.  Betuent  agalnet  Jane 
M.  May.  A  demurrer  to  the  coin  plaint  wqb 
anstalned.   Platntllt  appeals.  Affirmed. 

Nantz  &  Hammond,  Wm.  EgKleflton, 
John  L.  McMaster,  and  Stantuo  &  Scott, 
tor  appellant.  Farb  A  Hamill,  tor  ap* 
peUee.  *^ 

McGABE.  J.  This  was  a  suit  bront^bt 
in  the  coort  below  by  appellant  ugainst 
appellee  to  review  a  fudKment  alleRed  to 
have tMea  recovered  theretoforelnttaeaanie 
soiurt  bj  appellee  against  appelant.  A 
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demnrrer  was  snetalned  to  tbe  eomplalDt 
to  review,  which  ruling  ia  the  only  error 
asBigned  here.  The  errora  aealgned  In  tbe 
complaint  to  review  are:  (1)  TJiat  the 
complaint  did  not  atate  facta  sufficient  to 
conetitute  a  cause  of  action.  (3)  Error 
in  overrnllng  defendant's  demurrer  to  the 
complaint.  (3)  ErrurluoverruIinKderend- 
aiit's  motion  for  change  of  venue  from  tbe 
county.  (S^)  Errurin permitting  plaiutifl 
to  amend  euoiplaiDt  alter  the  cluse  ot  tbe 
evidence.  (4)  Error  In  overruling  defend' 
ant'B  motion  for  a  new  trial.  (6)  Error  la 
overruling  defendant's  motion  In  arrest  ol 
Judgment. 

Tbe  asnlgnmeuta  of  error  3  and  8Jj  are 
not  well  assigned,  because  tbey  are  but 
causes  for  a  new  trial:  and.  If  not  em- 
braced therein,  then  tbey  are  waived,  pre- 
cisely tbe  same  as  If  appellant  had  appealed 
directly  to  this  conrt  for  tbe  correction  ot 
tbe  supposed  errors  In  said  proceedlncs 
and  judgment.  Instead  ut  seelcing  to  cor- 
rect  them  by  flllng  a  complaint  to  review 
in  the  court  where  they  are  alleged  to 
bnve  been  coromitted.  Insurance  Co.  v. 
GIbdon.  104  Ind.  330,  3  N.  E.  Kep.  802; 
Baker  r.  Lndlam,  118  Ind.  87,  80  N.  E.  Bep. 
04H. 

Tbe  complaint  songbt  to  be  reviewed  la 
substaotially  as  IoIIowh;  "That  bereto- 

foru.to  wit,  on  the  day  of  Aprll.lSDl, 

said  plaintiff  had  a  valid  claim  fur  thesum 
of  $12,000  against  said  defendant,  which 
auld  claim  and  demand  accrued  to  said 
plalntlR  bccauseof  certain  falHe  and  fraud- 
ulent representations  that  bad  theretofore 
been  made  byaald  defendant  to  said  plain- 
tiff tn  reference  to  certain  real  estate  that 
had  theretofore  been  transferred  by  said 
defendaut  to  said  plaintiff,  and  because  of 
tbe  fact  that  theretofore,  In  said  reai-es 
tate  transaction  the  said  defendant  baa 
promised  and  aMrced  to  convey  to  the 
plaintiff  certain  real  estate,  which  be  nad 
tailed  and  refused  tu  do,  but  hud  Irnnda- 
lently  conveyed  the  same  tu  other  persons 
than  this  plaintiff.  Tbe  plaintiff  avers 
that  on  said  day  tbe  said  defendant  pro- 
poHed  to  pay.  In  full  settlement  and  ad- 
JUBtment  of  said  claim,  the  sum  of  $4,500. 
which  Hflld  proposition  tbe  said  plalntin 
on  said  day  accepted,  but  that  thereafter, 
and  ever  since,  tbe  said  defendant  bus  re- 
fused to  pay  said  sum,  although  this  plain- 
tiff hns  demanded  payment  of  the  same, 
and  it  Is  now  due  and  wholly  unpaid. 
Wherefore  plaintiff  prays  Judgment  fortbe 
sum  of  $5,000,  and  all  proper  relief."  Aft- 
er the  close  ot  theevldence  theanpellee  was 
permitted  to  amend  her  complaint  so  aa 
to  show  that  In  said  real-estate  transac- 
tion plaintiff  conveyed  to  defendnot  real 
estate  of  the  agreed  value  of  $24,000,  and 
that  defendant  was  to  pay  plaintiff  there- 
for In  cash  and  other  real  estate,  and  that 
the  tranaactlon  was  consummated;  and 
that  plaintiff  believes  that  sbe  had  been 
wronged  and  cheated.  In  that  defendant 
had  failed  to  convey  to  her  certain  of  aald 
real  estate  ot  the  value  of  $6,000  so  to  be 
by  Iilm  conveyed  to  her,  but  had  con- 
veyed It  to  another,  and  that  she  had  pre- 
ferred a  claim  against  defendant  for  such 
wrongful  conveyance,  and  for  falsely 
repreaentlng  the  values  ot  the  real  es- 
tate so  coDveyed,  and  Co  be  conv^ed 
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to  her,  her  claim  therefor  belo^  for  910,000. 
Id  rU  otherraaterlal  respects  the  amended 
complaint  was  the  same  an  the  oHglnal. 
Appellant's  counsel  reter  us  tu  Jarvls  t. 
Button,  8  lud.  380,  In  support  o!  their  con< 
tentlun  that  the  complaint  la  bad  because 
It  does  not  show  a  Rufficientcooslderatlun 
tor  the  alleKed  compromise.  There  was 
no  compTomlMe  Involred  In  that  case. 
The  suit  was  founded  on  an  alleged  tres- 
pass, and  the  defense  relied  on  a  contract, 
void  for  want  of  ronsldpratton.  All  that 
is  uald  In  the  opinion  about  a  compromise 
was  outside  of  the  cam,  and  not  anthor- 
Ity.  They  also  dte  Hmltb  v.  BorufT,  75 
Ind.  413,  where  this  court  says,  at  page 
416:  "That  there  roast  be  at  Ipaet  a  color- 
able ground  of  a  claim.  In  law  or  In  fact, 
to  sustain  an  executory  contract  given  as 
a  compromise  of  11.  Can  this  be  the  case 
where  the  holder  of  a  note  has  himaelt  re* 
cetved  payment  thereof,  and,  notwlth- 
ataadlns  such  payment,  Insists  OD  hold* 
Ing;  on  to  a  security,  and  to  the  note  se* 
cured,  the  helpless  debtor  protesting  mean- 
while that  payment  has  been  made.  It  Is 
not  laying  down  too  strlnKent  a  rule  In 
such  a  case  that  the  creditor  shall  be  held 
to  ha  veknowledfceof  payments  that  be  has 
received,  and  that  be  cannot,  by  denying 
such  payments,  create  a  controversy 
which  will  support  a  promise  to  pay  bim 
a  second  time.  In  whole  or  In  part,  at  the 
price  of  doing  that  which  the  Itiw  and 
equity  and  good  conscience  reqaire  that 
he  shall  do  without  further  compensa- 
tion." There  are  no  tacts  alleged  In  the 
complalntasBmended  that  brine  It  within 
the  role  annoouced.  On  tbecontrai!y,it  la 
alleged.  In  sabatance,  that  plaintiff  and 
defendnnt  had  made  a  trade  by  which 
plalntlD  had  conveyed  the  defendant  real 
estate  ot  the  agreed  value  of  $^,000,  for 
and  In  consideration  of  which  defendant 
had  agreed  to  convey  to  her  certain  other 
real  estate, and  pay  the  balance  In  money; 
ttaatcerrain  ut  the  real  estate  defendant 
was  to  convey  to  plaintiff  he  had  failed 
and  refused  to  so  convey,  but  had  con- 
veyed It  to  another,  and  that  defendant 
made  certain  false  and  fraudulent  repre- 
sentatifins  to  her  concerning  the  value  ot 
the  real  estate  he  was  to  convey  to  her,  iu 
all  of  which  she  clninied  and  believed  be 
bad  damaged  her  910,1)00,  and  was  de> 
mandluK  its  payment;  and  thatdefendant 
proposed  to  pay  to  ber  In  full  settlement 
ot  said  claim  and  demand  94,600,  which 
plaintiff  accepted;  and  thatdefeodant  hud 
ever  since  failed  and  refused  to  pay  said 
94,500,  which  amount  is  now  due  and 
wholly  unpaid.  There  Is  not  a  word  In 
this  complaint  about  the  demand  either 
ot  the  910,000  or  the  amount  agreed  on  a' 
a  compromise  thereof  of  94,600,  ever  hav- 
ing been  paid  or  settled  in  any  way  other- 
wise than  by  the  comprninfsB  alleged. 
Warey  v.  Forst.  102  Ind.  209,  28  N.  E.  Rep. 
87,  cited  also  hy  appellant,  has  no  appli- 
cation, because,  like  the  other,  it  wan  a 
compromise  founded  on  aclalm  absolutely 
void  in  law.  TVhpelerv.  Hawkins, lOl  Ind. 
4K6.  had  no  question  of  compromise  In  it, 
and  hasno  bearing  on  thlscase.  Tbecom- 
platnt,  us  amended, comes  very  near  nhuw- 
ing,  If  It  does  not  uhow,  that  the  claim 
compromised  was  a  valid  cause  ot  action. 


which  we  need  not  and  do  not  decide, 
because  "the  prevention  ot  litigation  Is 
not  only  a  sufflclent,  but  a  highly  favored, 
consideration;  and  no  Investigation  into 
the  character  or  value  ol  the  different 
claims  submitted  will  be  entered  into  for 
the  purpose  of  setting  aside  a  compromise. 
It  being  sufficient  If  the  parties  entering 
Into  the  compromise  thought  at  the 
timethorewas  a  quebtion  between  them." 
Thompson  v.  Nelson,  28  Ind.  431;  Wray 
r.  Chandler,  64  Ind.  146;  Intiurance  Co.  v. 
McRlchards.  121  Ind.  121.22  N.  E.  Rep.  875; 
Smith  V.  Smith.lOe  lnd.43,5  N.  B.  Rep.411. 
The  complaint  was  clearly  good, either  on 
demurrer  or  on  the  assignment  of  error 
that  It  was  iosuffictent  In  the  complaint 
to  review. 

The  next  question  made  by  appellant's 
counsel  is  that  the  evidence  la  not  suffl- 
clent to  support  the  verdict  in  the  judg- 
ment sought  to  be  reviewed.  We  have  ex- 
amined the  evidence,  and  find  that  it  was 
somewhat  confllnting,  but  that  the  pre- 
ponderance thereof  Is  on  the  side  of  the 
verdict.  However,  If  it  appeared  on  pa- 
per here  to  prepfmderate  against  the  ver- 
dict, still  we  could  not  reverse  for  that 
reason.  We  can  only  reverse  when  the 
tacts  In  evidence,  and  the  intermeeB  which 
Che  Jury  might  draw  therefrom,  tending 
to  support  the  verdict,  unopposed,  are  not 
snfBcient  to  establish  Its  truth. 

The  next  question  made  relates  to  the 
exclusion  ot  certain  evidence  contained  in 
an  admitted  affidavit  tor  a  continuance. 
It  was  attempted  to  be  shown  In  the  bill 
ot  exceptions  what  parts  of  the  affidavit 
were  stricken  out  by  reference  to  the  page 
and  line  ot  the  affidavit  where  the  same 
begun  and  the  page  and  line  where  the 
part  Htricken  out  ended,  wltbont  embody- 
ing the  language  Into  the  bill  of  excep- 
tions. This  court  has  no  means  of  know- 
ing what  language  was  intended  to  be 
stricken  out.  even  though  It  should  hap< 
pen  that  the  paging  and  lining  of  the  affi- 
davit, before  It  was  copied  Into  this  rec- 
ord,should  be  the  same  as  the  paging  and 
lining  thereof  now  appears  in  this  record. 
But  we  know  that  they  were  not  the  same, 
because  theblllof  exceptions ascoplcd  Into 
this  record  saystbat  therejected  language 
ended  at  line  31,  page  49,  at  the  word 
"agreemnnt."  Now  we  know  that  there 
could  not  have  been  49  pages  In  the  affi- 
davit. Hence  It  clearly  appears  that  that 
paging  and  lining  could  not  have  been  In 
the  original  bill  of  exceptions,  and  tben>- 
fore  we  have  nothing  but  the  clerk's  state- 
ment as  to  what  part  was  stricken  out. 
The  proper  way  would  have  been  to  have 
embodied  in  tbe  bill  of  exceptions  the  lan- 
guage stricken  out  of  the  affidavit.  No 
question  Is,  therefore,  presented  as  to  that 
rnllng. 

The  uextcomplalnt  Is  made  uf  the  refusal 
"to  permitappellant  to  testify  that  be  had 
not  refused  to  convey  the  Fourth  street 
property  to  the  plaintiff,  buthad  conveyed 
the  same  to  another,  at  tbe  request  of  the 
plaintiff  herself. "  Tbe  question  was  asked 
appellant:  "Wbnt.il  anything,  was  said 
by  you  at  the  time  when  you  first  met 
Mrs.  May  after  the  agreement  to  make  tbe 
trade?"  And  It  was  proposed  to  prove  in 
answer  to  tbU  question  **  that  the  prop- 
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erty  allied  In  plalntlR'a  complaint  to 
have  been  (raadulently  conveyed  to  an- 
other peraon  Chan  plaintiff  was  conveyed 
TO  one  McDonald  by  the  personal  rnqncRt 
of  the  plaintiff.  Mra.  May."  If  this  erl- 
denee  hud  been  competent  for  any  pur- 
poae,  (which  we  do  not  and  need  not  de- 
cide.) it  was  not  competent  to  prove  the 
fact  by  appellant's  own  declaration  out 
uf  court,  which  the  queRtlon  proposed  to 
do. 

It  was  also  proposed  to  prove  by  ap- 
pellant what  Balne  had  said  out  of 
fifiurt,  namely,  "that  there  was  no  false 
and  fraudulent  representatioos  made  In 
reffard  to  aald  real-«iitate  transaction." 
It  was  not  proposed  to  prove  that  this 
fleclaratlon  made  by  Balne  was  made 
while  he  was  euga^d  in,  and  as  a  part  of, 
a  transaction  of  his  agency  (or  Mrs.  May, 
or  that  he  was  an  agent  at  all  for  her 
when  it  was  made.  Such  a  declaration, 
therefore,  was  mere  hearsay,  and  Inad- 
mlBxible. 

The  tnotlou  for  a  new  trial  Joins  all  the 
instructioDH  refused  from  1  to  17by  acopu- 
latlve  conjunction  "and,"  and  bUo  in  like 
manner  Joins  all  those  fclven  and  excepted 
to.  In  such  a  case  It  has  been  held  by  this 
court  that  If  all  those  refused  were  not 
good,  and  If  all  those  slveii  were  not  had, 
there  was  no  available  error.  Kailway 
Co.  V.  McCartney,  131  Ind.  fl85.  23  N.  E. 
Hep.  258;  Penneylvanla  <^o.  v.  Scars,  34  N. 
£.  Step.  IS.  (at  last  term  ;)  Railway  Co.  v. 
Madden,  84  N.  E.  Rep.  227.  (at  last  term.) 
And  as  to  those  given  at  request  of  plain- 
tin,  as  well  as  the  one  given  by  the  court 
on  its  own  motion,  It  may  l>e  properly  ob- 
served that  the  record  does  not  show  that 
they  were  ali  the  Instructions  that  the 
court  gave  the  Jury.  The  presumption 
that  the  court  did  right  prevails  until  the 
contrary  ia  affirmatively  shown  by  the 
record.  Foraughtthat  appears,  the  coon 
may  have  refused  the  whole  17  because 
the  court  bad  already  fully  Instructed  the 
Jury  as  requested.  And  we  find  many.  If 
not  all.  ot  the  refused  Instructions,  not  a 
correct  declaration  of  the  law.  The  thir- 
teenth Instruction  atiked  and  refused  Is  a 
(air  sample  of  all,  or  uearly  all,  the  refused 
Jnstrncttons.  It  reads  as  follows:  "I( 
the  plaintiff  had  no  legalclaim  against  the 
defendant  at  the  time  of  the  alleged  agree- 
meat  and  compromise,  It  would  be  what 
ia  called  in  law  a  'naked  promise,*  and 
void,  and  you  should  flud  for  the  defend- 
ant.** This  proposed  Instruction  is  so 
palpably  wrong  that  comment  la  qalte 
needless  It  makes  the  compromise  eon- 
tract  to  depend  wholly  and  entirely  on 
the  validity  of  the  claim  compromised. 
That  simply  would  render  a  contract  of 
compromise  a  useless  and  Idle  ceremony. 
If  to  enforce  the  compromise  there  must 
be  under  it  a  valid  legal  cause  of  action, 
the  compromise  Is  nugatory  and  worth- 
leas.  In  Thompson  Nelaon,  aapra,  a 
compromise  bad  been  made  of  a  bastardy 
suit  by  which  a  proralssnry  note  was  as- 
signed to  the  relatri:£,  she  supposing  she 
was  preguant  with  a  bastard  child.  It 
afterwards  turned  out  that  she  hud  not 
t>een  pregnant  at  all,  but  that  the  defend- 
ant In  the  bastardy  salt  had  bad  Intei^ 
eonrae  witb  ber;  and  yet  the  compromise 


wes  upheld  by  fhts  court.  And  again,  as 
to  the  Instructions  given  and  excepted  to. 
It  might  be  sufficient  to  say  that,  aa  tbe 
record  does  not  show  that  they  were  all 
the  instructions  that  were  fclven,  and  as 
those  given  do  not  appear  to  be  "so  pal- 
pably erroneous  that  no  snpposable  In- 
structions would  have  made  them  correct, 
a  reversal  will  not  follow,  even  If  some  In- 
accuracieflappearin  the  instructions  upon 
which  error  Is  predicated.**  Marshall  v. 
Lewark,  117  Ind.  877,  20  N.  E.  Rep.  258; 
City  of  Indianapolis  v.  Murphy,  91  Ind. 
882;  Conway  v.  Vizzard,  122  Ind.  266,  28  N. 
E.  Rep.  771. 

The  next  error  complained  of  is  the  re- 
fusal to  grant  a  change  of  venue  from 
tbe  county  in  the  proceedings  and  Judg- 
ment sought  to  be  reviewed.  That  pro- 
ceeding took  place  at  the  adjourned  May 
term  of  the  Vigo  circuit  coart,  In  the 
month  of  August,  1891.  After  overruling 
tbe  motion  for  a  change  from  the  county, 
tba  appellant  applied  for  and  obtained  a 
change  from  the  regular  Judge  o(  that 
court,  the  Honorable  David  N.  Taylor, 
upon  an  affidavit  o(  the  bias  and  preju- 
dice o(  the  r^nlar  Judge.  Tbe  regular 
Judge  called  and  appointed  tbe  Honorable 
Cyrus  F.  McNutt,  Judge  o{  the  superior 
court  of  that  county,  to  try  the  cause. 
Judge  McXntt  accepted  the  appointment, 
appeared,  asRumed  Jurisdiction  ot  the 
cause,  and  tried  It  during  said  adjourned 
term  before  a  jury;  verdict  (or  the  then 
plaintiff,  appellee  bere,  (or  f4,600;  motion 
for  a  new  trial  was  th&a.  filed  by  the  then 
defendant,  appellant  bere,  assigning, 
among  the  various  reasons  ther^or  dis- 
cussed above,  that  "the  court  erred  in 
refusing  to  grant  defendant  a  change  of 
venue  from  the  county  of  Vigo  upon  mo- 
tion end  affidavit  filed."  The  motion  for 
a  new  trial  was  not  passed  on  until  the 
next  regular  September  term  of  the  Vigo 
circuit  court,  when  it  was  overruled  by 
tbe  special  Judge,  McNutt,  who  rendered 
the  Judgment  sought  to  be  reviewed, 
and  gave  60  days'  time  to  file  bill  of  excep- 
tions. It  appears  from  the  record  that 
the  application  for  a  change  from  the 
county  was  not  made  within  the  time 
required  by  the  role  of  that  conrt.  bnt  to 
obviate  which  tbe  affidavit  stated  that 
the  affiant,  the  then  defendant,  appellant 
here,  did  not  know  of  the  alleged  preju- 
dice in  the  county  against  him  until  tbe 
making  of  the  affidavit,  which  was  after 
the  expiration  of  the  time  required  by  the 
rule.  It  la  bnt  fair  to  the  learned  Judge 
who  refused  tbe  change  on  that  kind  of 
an  affidavit  to  say  that  his  ruling  was 
Justified  and  required  by  Rlnggenberg  v. 
Hartraan,  102  Ind.  587,26  N.  E.  Rep.  91, 
and  Wits  v.  Spencer,  51  led.  253,  the  affi- 
davit Inlling  to  state  that  any  diligence 
bad  been  used  by  the  affiant  to  learn  o! 
the  existence  of  the  alleged  prejudice  at  an 
earlier  date.  Bnt  those  cases  have  been 
since  overroled  on  that  point  by  this 
court  in  Ogle  v.  Edwards,  83  N.  E.  Rep. 
95,  (at  last  term.)  BO  that  tbe  affidavit  la 
good,  and  entitled  the  defendant  to  a 
change  of  venue,  as  the  law  has  since  been 
declared  by  this  court.  To  meet  this  ap- 
pellee's counsel  contend— First,  that,  as 
no  time  was  given  by  Judge  Taylor  In 
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which  to  file  a  bin  ot  evceptlnns  to  bring 
Into  the  record  the  affidavit  and  motion 
thereon  for  a  change,  and  the  rnllnff 
thereupon,  and  aa  the  bill  was  not  filed 
nntll  the  next  term,  it  la  not  properly  In 
the  record.  On  the  other  hand,  It  is  con- 
tended by  appellant's  coansel  that  the 
proviso  to  section  626,  Rev.  St.  1881.  car- 
ries such  ruling  and  exception  forward  to 
the  time  the  motion  for  a  new  trial  waa 
overruled.  That  proTlao  reads  as  fol- 
lows: "Provided,  that  it  a  motion  tor  a 
new  trial  shall  be  filed  in  the  caoso  in 
which  sncb  decision  ao  excepted  to  la  as- 
signed as  a  reason  for  a  new  trial,  such 
motion  shall  carry  such  decision  and  ex- 
ception forward  to  the  time  of  ruling  on 
such  motion,  and  time  may  be  then  given 
by  the  court  within  whlcb  to  rednce  such 
ezceptfoD  to  writing."  Appellee's  counsel 
contend  that  this  court  baa  decided,  eince 
the  enactment  of  that  proviso,  that  It 
does  not  operate  to  carry  forward  nn  ex- 
ception to  a  ruling  at  a  terra  previous  to 
the  oue  in  which  the  motion  for  a  new 
trial  is  overruled;  and  cited  In  support  of 
that  contention.  Smith  v.  Flack,  95  Ind. 
116;  Boyce  t.  Braham,  91  Ind.  420.  In 
both  of  these  rasea  the  decisions  and  ex- 
ceptions sought  to  be  carried  forward  by 
the  motion  for  a  new  trial  to  another 
term  than  that  ac  which  they  had  been 
made  and  taken  related  to  a  decision  re- 
jecting pleadings  and  overruling  a  motion 
tu  make  the  complaint  more  apeelflo, 
which  coDld  not  constitute  valid  reasons 
for  a  new  trial,  and  therefore  could  not 
lawfully  be  assigned  as  a  reason  In  a  mo- 
tion for  a  new  trial.  Errors  relating  to 
pleadings.  It  has  long  hpen  settled  in  this 
court,  do  not  constitute  reasons  for  a 
new  trial.  Hamilton  v.  Elklns,  48  Ind. 
213;  Marshall  v.  Beeber,  53  Ind.  8S;  Ball- 
way  Go.  V.  Stoat.  Id.  143;  Denman  v.  Me- 
Mahlo,  87  Ind.  241;  Line  v.  Huter,  67 
Ind.  261;  Batlwny  Co.  v.  Uemhergcr,  43 
Ind.  462;  Mlltiken  v.  Ham.  116  Ind.  166; 
Marks  v.  Trustees,  etc.,  56  Ind.  288. 
Therefore,  while  a  motion  for  a  new  trial 
under  the  proviso  carrlra  forward  all  the 
decisions  and  exceptions  thereto  which 
are  legally  assignable  as  grounds  for  a 
new  trial  to  the  time  the  motion  is  over- 
ruled,It  does  not  carry  forward  any  other 
decision  and  exception  to  another  terra. 
The  refnaal  of  the  change  of  venue  from 
the  county  related  to  the  trial,  as  Its 
objpct  was  to  get  a  lair  trial,  and  hence 
Its  refusal  was  ground  tor  a  new  trial. 
Mboemaker  T.Smith,  74  Ind.  71:  Horton 
Wilson,  25  Ind.  We  are  of  opinion 
that  the  decision  refusing  the  changA  of 
venue  from  the  county  and  exception 
thereto  were  carried  forward  to  the  over- 
rnllng  of  the  motion  for  a  new  trial,  and 
that  the  time  then  allowed  by  the  special 
Judge  to  reduce  the  exception  to  writing 
authorised  the  Incorporation  into  a  bill 
oT exceptions  of  the  affidavit  and  motion 
tor  a  change  ol  venue,  ruling  thereon,  and 
exception  thereto.  Appellee,  however, 
contends  that.  If  all  tbat  be  true,  the  affi- 
davit, motion,  and  ruling  thereon,  tliough 
copied  Into  the  transcript  by  the  clerk, 
are  not  legitimately  parts  ot  the  record, 
because  not  incorporated  into  the  record 
by  a  valid  bill  ot  exceptiona.  Unleaa  it  Is 


so  incorporated.  It  cannot  be  considered 
by  tbla  court,  fiallroad  Co.  v.  Levlston, 
97  Ind.  48S.  The  bill  of  exceptlooH  wbtefa 
attempts  to  bring  into  the  record  the 
affidavit,  motion,  and  ruling  purports  to 
be  In  Its  Inception  and  conclusion  the  act 
of  the  regular  Judge,  Taylor.   He  signed 
the  same  within  the   time  allowed  by 
Judge  McNutt  for  filing  a  bill  of  excep- 
tions as  to  the  matters  occurring  before 
him.  The  bill  concludes  thus:  "And  the 
defendant  now  tenders  this,  Me  bill  ot  ex- 
ceptions, and  prays  the  same  may  be 
signed,  sealed,  and  made  a  part  of  the 
record,  which  la  done.   Presented  this  23d 
day  of  October,  1891.    David  N.  Taylor." 
There  is  some  contention   by  appellant 
that  the  bill  of  exceptions  signed  by 
Judge  McNutt,  which  immediately  fol- 
lows In  the  record  the  abore,  embraces 
and  includes  the  first.   The  beginning  fit 
the  one  signed  by  Judge  McNutt  Is  as  fol- 
lows: "Be  it  further  remembered  that  on 
the  25tb  day  ot  August,  1K91.  It  being  in 
chambers  of  the  May  term  of  the  Vigo 
circuit  court,  the  Bon.  Cyrua  F.  McNutt 
presiding,  the  following  further  proceed- 
ings were  had  in  thlscaase."  And  con- 
cludes as  follows*  **And  the  defendant 
now  tenders  this,  his  bill  ot  exceptions,  on 
this  23d  day  of  October,  1891,  and  prays 
that  the  same  may  be  signed,  sealed,  and 
made  a  part  of  the  record,  which  Is  done 
this  4th  day  ot   Nov.,  1S91.   Cyrus  Mc- 
Ku  tt. "  We  do  not  think  there  la  any  ten- 
able gronnd  for  holding  tbat  these  two 
documents  constitute  but  one  and  the 
same  bill  of  exceptions.   Tu  do  ao  would 
require  us  to  disregard  what  both  Jadges 
have  said    over   their  signatures.  One 
says  that  the  document  signed  by  him 
was  tendunidto  him  as  a  bill  ot  excep- 
tions, with  a  prayer  that  be  sign,  aeal, 
and  make  the  same  a  part  ot  the  record, 
which  he  says  he  did.  The  other  certifies 
that  the  same  things  occurred  as  to  tbe 
documeut  presented  to  him.   Each  pur- 
ports to  be  a  separate  bill   of  excep- 
tlt>ns  presented  to  the  judge,  with  prayer 
that  it  be  algned,  sealed,  and  made  part 
ot  the  record  by  the  Judge,  which  was 
done  in  each  case.   Now,  u  that  does  not 
make  the  oue  signed  by  Judge  Taylor  bla 
act,  then  It  follows  with  equal  force  that 
the  one  signed  by  Judge  McNutt  is  not 
his  act.   There  la  nothing  In  the  record  tn 
show   that   both   documents  were  em- 
bodied In  one  writing,  or  that  they  were 
attached'  together   when   aigned.  Tbe 
contento  of  these  twu  doeameuta,  except 
the  formal   beginning  and  conclusion, 
were    wholly    unlike    and  dissimflar. 
Therefore  we  see  no  more  evidence  tbat 
the  bill  of  exceptions  signed  by  Judge  Mc- 
Nutt was  Intended  to  authenticate  and 
bring  Into  the  record  those  matters  em- 
braced in  the  bill  of  exceptions  signed  by 
Judge  Taylor,  than  that  the  latter  In- 
tended to  authenticate  and  bring  Into  tbe 
record  those  matters  embraced  in  the  bill 
of  exceptions  signed  by  Judge  McNutt. 

The  next  question  that  cuulronts  us  in, 
had  Judge  Taylor  any  power  to  sign  a 
bill  of  exceptions  In  that  case  after  he  had 
appointed  a  special  Judge,  and  such  ap- 
pointee had  assumed  and  retained  Jurisdic- 
tion In  tbe  ease  to  ltsclose'7  Tbe  sopreme 
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coDrtof  WlBConsIn  decided, ander  aBlmllar 
Btatnteto  ours,  tbat  after  tbefllinffof  a 
motion  tor  a  change,  anpported  by  affi- 
davit, or  the  bias  and  prejudice  ol  the  pre- 
aldlns:  Judge,  be  bad  no  power  or  Jurledic- 
tlon  to  mabe  any  order  In  the  case  except 
to  order  the  change.  Fatt  v.  Fatt.  (Wis.) 
48  N.  W.  Rep.  52.  This  court  has  by  a 
lung  line  ol  decisions  decided  that  when  a 
jadse  goes  out  of  office  he  cannot  sign  a 
valid  billot  axceptloDB  as  to  matters  oc- 
curring bafore  he  went  out  of  office,  hut 
BQch  bill  to  be  valid  mast  be  signed  by  his 
successor.  Reed  v.  Worland.  64  Ind.  316; 
McKeen  v.  Boord,  60  Ind.  280;  Smith  v. 
Bangh,82  Ind.  163;  Finch  v.  Insurance  Co., 
87  Ind.  302;  Insnrance  Co.  v.  Leeds,  38  Ind. 
444;  Ketcham  v.  Hill,  42  Ind.  64;  Lerch  v. 
J^mmett,  44  Ind.  831;  Railway  Co.  v.  Rog- 
ers, 48  Ind.  427;  Elliott's  App.  Froc.  fi  798. 
Judge  FUlott,  in  section  799  of  that  vnlaa- 
ble  work,  doubts  the  sonndness  of  our  de- 
cisions above  quoted  so  far  as  they  sanc- 
tion the  power  ol  the  successor  In  office  of 
tlie  Judge  who  tried  the  case  to  sign  a  bill 
ol  exceptlona  aa  to  matters  occurring  un- 
der hla  predecessor,  saying  that  the  better 
rule  is  with  those  cases  holding  that  in 
Boch  case  a  new  trial  should  be  awarded 
by  the  new  Judgeif  there  is  a  dispute  as  to 
what  should  go  Into  the  bill  of  exceptions. 
Bat  nowhere  IB  It  either  held  or  contended 
that  the  Judge  who  goes  out  of  office  can 
afterwards  sign  a  blU  of  exceptions  that 
woold  be  valid,  it  Is  contended  by  the 
appellee's  eoansel  that  Judge  Taylor,  as 
to  that  case,  was  as  effectually  deprived  of 
all  JnrlsdictloD  as  if  he  had  resigned  imm^ 
cllately  after  appitlntlng  Jadge  McNatt. 
This  court  decided  this  precise  question  In 
favor  of  apptilee's  contention  14  years  ago 
in  Lee  v.  Hllla,  66  Ind.  474.  This  court 
there  said :  *  In  another  view  of  this  q  ues- 
tlon,  we  think  that  this  pretended  bill  of 
exceptions  did  not  become  a  part  of  the 
record  of  this  cause.  As  we  hare  seen,  the 
decision  of  the  court  In  overruling  tbesald 
motion  ai  the  appellants  was  made  at  the 
v^prll  term,  1876,  of  the  court,  on  the  10th 
day  of  June,  1876.  The  record  shows  that 
at  the  Bidd  April  term,  1K76,  of  the  court, 
on  the  18tta  day  of  June,  1876.  on  the  ap> 
pellant's  applIcatloQ,  thp  venne  of  this 
cause  was  changed  from  Judge  Chambers 
IT.  Patterson,  the  regular  Judge  of  aald 
court,  on  account  of  his  alleged  Interest 
and  bias,  and  the  Hon.  Solon  Tarman, 
Judge  of  the  thirteenth  Jodlelal  circuit  of 
this  state  was  then  and  there  doly  called 
and  appointed  to  try  this  cause.  It  Is  fur- 
ther Bbown  by  the  record  that  Judge  Tur- 
man  accepted  such  appointment,  and  on 
the  trial  of  this  cause.and  when  Judgment 
was  rendered  therein  on  the  ^d  day  of 
September,  1876,  he  was  the  Judge  of  the 
court  below.  It  seems  to  as  that  after 
this  cause  was  bo  removed  from  before 
Judge  Patterson,  and  after  Judge  Tnr- 
mao,  as  Judge  of  the  court  below,  assumed 
jurisdiction  of  the  case,  Judge  Turman 
atone  was  authoriced  by  law  to  bIku  any 
bill  of  exceptions  therein.  Judge  Patter- 
son's connection  with  or  authority  In  or 
over  aald  cause  was  permanently  dissolved. 
For  the  reasons  given,  the  second  alleged 
error,  In  onr  opinion.  Is  not  apparent  In 
the  record.*   The  record  In  that  caM 


showed  that  Judge  Patterson  had  signed 
theblllof  exceptlona  after  Judge  Turman 
had  assumed  Jurisdiction,  attempting  to 
bring  Into  the  record  a  motion  and  ruling 
thereon  wblcb  had  occurred  under  Judge 
Patterson,  b^ore  the  application  tor  a 
Rbangeot  Judge.  Thatls  precisely  the  case 
here,  and  that  case  is  decisive  of  the  point 
here,  and  therefore  we  are  constrained  to 
hold  that  the  affidavit  and  motion  for 
ebangeof  venue  and  the  ruling  thereon  are 
not  properly  In  the  record.  If  the  com- 
plaint was  sufficient  to  withstand  a  de- 
murrer, as  we  have  held  It  was,  ft  was 
more  than  sufficient  to  wltbatand  tbe  mo> 
tlon  in  arrest  of  Judgment;  and,  as  tbe 
only  reason  pointed  out  in  support  of  that 
assignment  lathe  insufficiency  of  the  com- 
plaint, there  was  no  error  In  oTerrallng 
the  motion  in  arrest. 

Having  carefully  considered  all  the  «r< 
rora  embraced  In  the  assignment  and 
pointed  out  in  appellant's  very  able  brief 
and  reply  brief,  and  finding  no  available 
error  In  the  proceedings  and  Judgment 
sought  to  be  reviewed,  we  thsrefors  con- 
clude the  court  below  did  not  err  In  bub- 
talnlng  the  demurrer  to  the  complaint  for 
review.  The  judgment  Is  affirmed. 

(60  Ohio  8t  SH) 

SXBGFRIED  v.  NBW  YORK,  L.  B.  ft  W.  B. 
CO. 

(Supreme  Court  of  Ohio.  April  25,  1893.) 

LHUTATION  or  AOTIONS  —  DjSHUSAL  —  BlSET  TO 

Bboin  Kbw  Action. 
Whoe  an  action,  which  has  been  com- 
menced Id  due  time,  1b  dismissed  b7  the  plain- 
ti£F  after  the  time  limited  for  the  commence- 
ment of  such  action  has  expired,  a  new  action 
for  the  same  cause,  thereafter  commenced,  is 
barred,  though  commenced  within  one  rear  aft- 
er the  dismissal  of  the  former  action.  Bach  dls- 
missal  Is  not  a  failure  in  the  action,  iritUn  tbe 
purview  of  section  4991,  Rev.  St 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Mahoning  coun- 
ty. 

Action  for  personal  Injuries  by  Henry 
Siegfried  against  the  New  York,  Lake 
Erie  ft  Western  Railroad  Company.  De- 
fendant had  Judgment,  and  plaintiff  brings 
error.  Affirmed. 

Statement  by  the  court: 

On  tbe  9th  day  of  January,  1890,  Henry 
Siegfried  commenced  bis  action  in  the 
court  of  common  pleas  of  Mahoning 
coonty  against  the  New  York,  Lake  Erie 
&  Western  Railroad  Company  to  recover 
damages  for  personal  Injuries  caused  htm, 
as  In  his  petition  alleged,  on  the  14th  day 
of  February,  1886,  by  the  negligence  of  tbe 
defendant.  After  the  issues  were  made  up 
the  cause  was  removed,  on  the  applica- 
tion of  Che  defendant,  to  tbe  circuit  court 
of  the  Gnlted  States  for  the  northern  dis- 
trict of  Ohio,  where  it  was  pending  notfl 
tbe  14th  day  of  May,  1891,  wb^n,  as  shown 
by  the  record,  it  was  dismissed  on  motion 
of  the  plaintiff,  wlthont  pr^ndlce  to  a 
future  action,  and  Judgment  rendered 
against  the  plalntlK  for  cf>sta.  On  the 
next  day.  May  15,  1891,  Siegfried  com-, 
menced  the  action  below  In  the  court  ol 
common  pleas  of  Mahoning  county 
BgalUBt  tbe  railroad  company,  upon  the 
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flaive  caose  of  actlou  aet  lortli  In  hla  first 
petition,  filed  January  9,  IHgo,  against 
ttae  railroad  cotnpan.v.  His  laat  petition 
containa  tbe  fnrtlier  alleKation  of  the 
commencement  and  dismissal  of  the 
former  action  at  the  timeii  above  stated. 
The  answer,  amuns  nther  defenses,  pleads 
the  statute  of  limitations  In  bar  of  the 
action,  and  the  reply  controverts  the  alle* 
Kations  of  that  defense.  On  the  trial  tbe 
record  of  dismissal  of  tho  former  actinn 
by  tbe  circuit  court  of  the  United  States 
was  given  in  evident,  from  which  it  ap- 
pears that  action  was  dismissed,  on  mo- 
tion of  tbe  plaintiff,  without  prejudice  to 
another  action;  the  record  showinK  that 
the  plaintiff  directed  the  clerk  to  request 
tbe  court  to  su  dismiss  it,  which  was  ac- 
cordingly done.  At  the  conclusion  of  tbe 
evidence  tbe  defendant  requested  the 
court  to  charge  tbe  jury  that  tbe  action 
was  barred,  and  to  return  a  verdict  for 
tbe  defendant,  wtalcb  tbe  court  refused  to 
do,  and  the  defendant  excepted.  The 

filttiutlff  obtained  a  verdict,  upon  which 
udgment  was  rendered,  and  the  defend- 
ant prosecuted  error  tu  the  circuit  court, 
where  tbe  Judgment  was  reversed, and  tbe 
action  dismissed.  To  reverae  tbatJndK- 
meut,  tbe  plain  tiff  prosecutes  error  to  this 
court,  and  ttae  only  question  raised  la 
whether  the  action  was  barred. 

Oeurge  F.  Arel,  t'rank  Jacobs,  and  W. 
8.  Anderson,  for  plaintiff  In  error.  Hlne 
A  Clark  and  Williamson  ft  Cnibing,  for 
defendant  In  error.' 


PER  CCRTAM.  More  than  four  years 

after  tbe  plalntIR*s  cause  of  action  ac- 
crued having  elapsed  when  the  action  be- 
low was  commenced,  the  action,  it  Is  con- 
ceded, was  barred,  nnless  it  Is  saved  by 
the  provisions  of  section  4991,  Rev.  St., 
whieb  reads  aa  folio wb:  "If,  In  an  action 
commenced  In  due  time,  a  Judgment  for 
the  plaintiff  tte  reversed,  or  the  plalntlR 
fall  otherwise  than  upon  ttae  merits,  and 
the  time  limited  for  the  commencement  nf 
such  has,  at  the  date  ot  such  reversal  or 
failure,  expired,  the  plaintlR,  or.  If  be  die, 
und  the  cause  nf  the  action  survive,  his 
representatives,  may  commence  a  new 
action  within  one  year  after  such  date; 
and  this  provision  aball  apply  to  any 
claim  asserted  In  any  pleading  by  a  de- 
fendant." Tbe  flrat  action  brought  by 
the  plaintiff  was  commenced  within  time, 
but  when  It  was  dlsmlRsed.on  bis  motion, 
by  the  circultcourt  ol  tbe  United  States,  to 
whfctalthad  been  removed,  the  time  limited 
forthecoromeneementof  the  action  had  ex- 
pired. Tbe  precise  question  in  the  case 
Is,  therefore,  did  the  plalBtiff  fall  in  Ills 
first  action,  within  tbe  purview  of  tbe 
section  of  the  statate  above  quoted?  if 
he  did  not,  the  action  below  was  barred; 
but,  if  be  did,  it  was  not  barred,  (or  it 
was  commenced  tbe  next  day  after  tbe 
dismissal  of  the  first  action.  We  think 
the  plaintiff,  by  the  voluntary  dismissal 
of  bis  actlou,  did  not  so  fall;  and  his  sec- 
ond actlou— the  action  below— was  there- 
fore barred.   To  fail  Implies  an  effort  or 

Eurpoae  to  succeed.  One  cannot  properly 
e  said  to  fall  in  anything  be  does  not  un- 
dertake, itor  in  an  undertaking  .wbloh  he 


voluntarily  abandons.  Tbe  riglit  to  com- 
mence the  new  action  la  preserved  by  sec- 
tion 4991  only  where.  In  the  former  ac- 
tion, Judgment  for  the  plaintiff  has  been 
reversed,  or  be'  has  failed  otherwise  than 
upon  the  merlta.  The  reversal  of  the 
Judgment  Involves  the  action  of  the  court, 
which  may  render  It  necessai?  or  proper 
for  the  plalntin  to  commence  a  new  ac- 
tion; and  a  failure  In  the  action,  by  tbe 
plaintiff,  otherwise  than  upon  tbe  merits, 
imports  some  action  by  tbe  court  by 
which  the  plaintiff  Is  defeated  without  a 
trial  upon  the  merits,  fnder  the  pro- 
visions of  Hoetlon  5314,  Rev.  St.,  the  court 
may  dlamlsa  an  action  without  prejudice 
to  a  future  action,  (2)  where  tbe  plaintiff 
falls  to  appear  on  the  trial;  (3)  for  want 
of  necessary  parties;  (4)  on  application 
of  some  of  tbe  defendants,  where  there 
are  others  whom  the  plaintiff  falls  to 
prosecute  with  diligence;  and  (6>  tor  dis- 
obedience by  tbe  plaintiff  of  an  order  con- 
cerning the  proceedings  In  tbe  action. 
Where  tbe  court,  under  either  of  these 
provisions,  dismisses  an  action,  the  plain- 
tiff tuils,  within  tbe  meaning  of  section 
4991 ;  and  In  that  respect  the  case  of 
Bates  V.  Railroad  CO.,  12  Ohio  St.  020,  Is 
distinguished  from  this  case.  By  the  pro- 
visions of  section  S3I4  a  plaintiff  may  vol- 
nutarily  dismiss  bis  action,  either  at 
term  or  in  vacation,  on  payment  of  costs, 
without  prejudice  to  a  future  action,  at 
any  time  before  the  final  submission  of 
the  case  to  the  Jury,  or  to  the  court  when 
tbe  trial  Is  by  tbe  court,  except  that  be 
cannot  dismiss  In  vacation  when  a 
eonnterclalm  or  set-off  has  been  filed  In 
the  action.  A  dlsmissui  by  the  plaintiff 
Involves  no  action  of  thecourt.  It  isa 
voluntary  withdrawal  ot  bis  ease,  and  Is 
not  a  failure  in  tbe  action. 


ifO  Ohio  St.  171) 

BONEWTTZ  T.  BONBWITZ. 
(Supreme  Court  of  Ohio.    Jane  13,  1893.) 
JoBT  Tbial— Waitbr. 

1.  A  part7  may  waive  his  right  to  a  jory 
trial  by  acts,  as  well  as  by  words. 

2.  And  wkere,  in  a  case  of  which  the  court 
ot  common  pleas,  having  jurisdiction  of  the  par- 
tlen,  ma7  also,  by  consent,  acquire  jurisdiction 
to  try  the  cause  without  a  jury,  the  record  shows 
that  the  parties  appeared,  and  neither  demand- 
ed nor  waived  a  Juiy,  but  without  objection 
submitted  the  catue  to  the  court  upon  the 
pleadings,  eridenoe,  and  arsuinent  of  eonnsel. 
It  is  not  error  for  the  court  to  ivoceed  to  final 
judtrmeiit  iu  the  case. 

3.  An  objection  by  the  defeated  party,  first 
made  after  such  sabniissioD  and  judgment,  tliat 
his  caose  was  not  tried  to  a  Jury,  comes  too  late. 

(SyllabuB  by  the  Court.) 

Errorto  circuit  court.  Van  Wert  county. 

Tbe  other  facta  fully  appear  In  thetol* 
lowing  statement  by  SPEAR,  J.: 

In  tbe  petition  tlte  plaintiff  in  error,  who 
was  plaintiff  below,  set  out  an  agreement 
In  writing,  of  which  the  following  is  a 
copy:  "Van  Wert,  Ohio,  May  26.  1877. 
One  dav  after  date  I  promise  to  pay  to 
Mrs.  Elisabeth  F.  Bonewlti,  or  her  heira 
or  assigns,  thirteen  hundred  dollars,  (S1,- 
1^.00.)  tor  value  received.  I  also  hereby 
agree  for  myself,  my  heirs  and  assigns. 
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tbat  upon  tbn  preeeDtatton  of  tble  obllgtt- 
titJD  to  me,  my  belra  or  aHsIgoB,  by  ber  or 
her  heirs  or  nsBlenfl,  to  take  op  this  obll- 

tattoo,  and  la  Ilea  thereof  to  aurreoder  to 
er.  ber  taelra  or  aaslgoB.  one-qnarter  In- 
terest In  the  business  of  the  Arm  of  Bone- 
wlti,  Scbamm  &  Oo.,  as  tbat  Interest  may 
appear  from  the  books  of  said  flrm,  after 
dedDctlngall  expenses,  losses,  and  tlabfll- 
tie«,and  making  capital  stock  eqnal  as  be- 
tween parties;  tbat  Is  to  say,  sbe  noald 
have  an  ]Dt(>reHt  uf  thirteen  handred  dol- 
lars In  the  capital  stock  and  oDe-fourth 
part  of  the  net  sains  or  losses  as  the  case 
maybe.  [Seal.]  D.  B.  Bonewlts.**  Khe 
averred  further.  In  sabstanre,  that  at  the 
time  of  tbe  making  of  the  agreement  she 
was  a  married  woman;  tbat  the  defend- 
ant, one  O.  P.  Bonewltz,  and  Louis  G. 
Scbomro,  bad  about  that  time  entered  in- 
to a  partnership  to  deal  In  dry  goods, 
«te.,  nnder  tbe  nameot  Honewlts,8chnmm 
Jk  Co.;  that  defendant  urged  ber  to  give 
bim  the  money  to  Invest  In  the  baslness  of 
tbe  firm,  representing  tbat  she  should  bo 
a  dormant  partner,  and  have  a  fourth  In- 
terest, and,  relying  upon  those  representa- 
tions, and  agreeing  thereto,  slip  gave  liira 
said  money,  and  thereupon  def**ndant  ez- 
-ecnted  the  writing.  Subsequently,  O.  P. 
Bonewltsand  Scbumm  retired  from  the 
flrm,  the  defendant  purcbaslDg  their  Inter- 
est and  continuing  tbe  bushieHs.  tbe  plain- 
tltt  still  retaining  ber  one-fourth  Interest 
upon  tbe  assuraDcc  of  defendant  tbat  her 
Interest  lyould  not  be  aBected  by  tbe 
change,  and  tbe  business  .had  been  so  con- 
ducted to  a  time  shortly  before  tbe  eom- 
menceroAnt  of  the  action;  tbat  defendant 
now  denies  tbat  she  has  any  Interest  In 
tbe  busfnesB,  and  refuses  to  allow  bor  any 
participation  therein.  The  flrm  has  been 
successful;  is  possessed  of  avaluablestock 
of  fcoods,  and  has  a  large  amuunt  of  debts 
owing  to  It,  and  a  valuable  good  will; 
end  since  the  plaintiff  so  entered  the  part- 
nership has  gained  a  large  amoant  of 
proflts,  tbe  exact  amount  of  which  plalu- 
tltr  cannot  tell,  though  she  believes  and 
rharees  that  Itexceeda  $50,000,  all  of  which 
defendant  has  kept  and  appropriated, and 
relBses  plalntill  access  tu  tbe  books  of  tbe 
firm.  No  part  of  tbe  $1,300  has  ever  betm 
ppld  to  ber.  Tbe  prayer  was  tbat  the 
contract  be  spectflcelly  enforced;  that  she 
bp  deemed  to  be  a  partner,  and  then  that 
defendant  be  compelled  to  Ri;count  with 
her,  and  pay  what  may  be  coming  to  ber; 
bat.  If  she  be  not  entitled  to  auch  remedy, 
then  for  Judgment  lur  $1,800,  and  Intense 
from  May  27.  im. 

By  his  answer,  defendant  admitted  that 
he  received  $1.^)00.  but  averred  that  the 
money,  which  was  received  on  account  of 
tbe  husband  of  plaintiff,  one  Frank  J. 
Bonewitz,  and  not  on  account  of  plaintiff, 
has  been  fully  paid  to  said  Frank  J.;  and 
took  issue  on  tbe  other  allegations  of  tbe 
partition.  Farther  answering,  the  defend- 
ant alleged  "that  he  at  no  time,  to  his 
knowledge,  signed  tbe  pretended  contract 
sot  ont  Id  th«f  plaintiff's  petition,  providing 
tbat  the  plaintiff  could,  on  the  surrender 
-of  said  pretended  contract,  acquire  an  in- 
terest In  the  bDStnesa  of  Bonewltz, 
t^bumm  &  Co.,  and  which  pretended  con- 
tract she  Mbs^to  have  speelflcally  enforced 


in  this  action;  and  he  therefore  denies  tbat 
be  did  Hign  the  same,  and  be  avers  tbat,  if 
bis  name  attached  to  said  pretended  con- 
tract Is  his  genuine  signature,  it  was  pro- 
cured bylrand  and  misrepresentation, and 
without  his  consent,  and  without  bis 
knowledge,  and  wholly  without  consider- 
ation. Wherefore  the  defendant  prays 
thai  said  pretended  contract  be  declared 
fraudulent  and  void,  and  that  tbe  same 
may  he  canceled,  and  that  the  defendant 
go  hence,  and  recover  bis  cost^." 

Tbe  new  matter  was  traversed  by  a  re- 
ply. In  the  common  pleas  It  was  found, 
and  stated  In  the  Journal  entryt'that,  the 
caase  coining  on  for  trial,  came  thereupon 
ihepartleaand  tbelrattorneya,  and  neither 
party  demanded  or  waived  the  Interposi- 
tion of  a  Jury,  hut  without  objection  sub- 
mitted the  cause  to  the  court  upon  the 
pleadlDg8,erldence,and  argnmentof  coun- 
sel. *  The  court  then  found  for  the  plain- 
tiff, and  rendered  Judgment  for  $1 .300.  in- 
terest, and  costs,  but  found  against  her  as 
to  the  alleged  partnenihlp.  Motion  tor 
new  trial  by  defendant  was  overruled. 
Error  was  then  prosecuted  by  blm  to  tbe 
circuit  court,  where  the  judgment  of  the 
common  pleas  was  reversed,  and  thecause 
remanded. 

G.  M.  Salt^aber.  for  plaintiff  In  error. 
H.  G.  Richie,  for  defendant  In  error. 

SPEAB,  J.,  (after  stating  the  facts.) 
The  ground  of  error  alleged  In  the  circuit 
court  was  tbat  the  common  pleas  erred  in 
proceeding  to  trial  without  the  Interven- 
tion of  a  Jury.  To  sustain  the  Judgmoat- 
of  the  common  pleaa.ltmustappear  either 
tbat  a  Jury  was  waived,  or  that  the  Issues 
were  such  tbat  tbe  cause  could  of  right  be 
tried  by  tbe  court  withoutajury.  Section 
6]8(),  Rev.  St.,  provides  tbat  "IsHues  of  fact 
arising  In  actions  for  the  recovery  of  money 
only  •  •  •  shall  be  tried  by  a  Jury,  un- 
less a  Jury  trial  be  waived, "etc.  And,  by 
section  5204  It  la  provided  that.  In  actions 
arlBlDg  on  contract,  trial  by  jury  may  be 
waived  (1)  by  consent  of  thepnrty  appear* 
Ing  when  the  other  party  falls  tu  appear; 
(2)  by  written  consent  filed  with  the  clerk; 
or  rS)  by  oral  consent  Id  open  court,  ca- 
tered on  the  Journal.  It  Is  Insisted  by 
connsel  for  plaintiff  in  error  tbat  the  rec- 
ord shows  affirmatively  there  was  a  waiver 
of  a  jury  trial,  while  opposite  counsel  con- 
tend that  the  journal  entry  not  only  falls 
to  show  therd  was  a  waiver,  but  does 
affirmatively  show  that  a  Jury  was  not 
waived.  The  language  of  theeutry  iathat 
"neither  party  demanded  or  waived  tbe 
Intervention  of  a  jury,  but  without  objec- 
tion submitted  thecnuae  totbecourt  upon 
tbe  pleadings,  evidence,  and  argument  of 
counsel."  There  is  apparent  verbal  con- 
tradiction in  the  entry,  and  tbe  qaesilon 
is,  what,  taken  as  a  whole,  does  the  lau- 
goageimport  ?  Upon  the  wbolecase  made, 
was  there  a  waiver  or  not?  Attention  ts 
called  tu  the  case  ofSlocum  r.  Swan,  4 
Uhlo  St.  161,  us  settling  the  question  In 
thin  case.  Plaintiff's  action  was  In  eject- 
ment. A  plea  of  "not  guilty  "had  been  in- 
terposed. When  the  case  was  reached,  the 
defendant  came  not,  although  called,  and 
the  court  rendered  Judgment  for  plaintUf 
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ivltboat  a  Jnry,  and,  appareotly,  wlthoot 
proof.  Tbe  statute  then  Id  force  proTlded 
that  "when  the  parties  to  Bucb  action  shall 
aKree  tn  naive  tbe  iDterveutlon  of  a  Jary» 
and  to  Bobmlt  tbe  caue  to  tbe  court,  It 
dball  be  tbe  doty  of  socb  court  tu  try  and 
determine  tbe  facts, "  etc.  Under  eucb  a 
statute,  and  upon  such  a  record,  tbisconrt 
held  that  tne  Issue  made  could  nut  be  tried 
by  tbe  court  without  a  waiver  by  the  par* 
tlsB  of  a  Jury  trial;  that  there  was  no  such 
waiver;  and  reversed  thejudtj^ment.  Tbe 
real  question  was  bardly  germane  to  our 
case.  It  was  whether  or  not  tbe  absence 
of  tbe  defendant  amounted  to  a  waiver. 
The  holding  on  that  question  canuot  ma- 
terially aid  in  tbe  solution  of  tbe  question 
here  presented,  much  less  settle  it.  We 
have  examined  tbe  other  caseselted  by  de- 
f^dant'a  counsel,  but  do  not  find  them 
applicable  tn  tbe  present  facte. 

As  already  observed,  tbe  atatnte  Indi- 
cates several  methods  of  showluje  waiver. 
Where  tbe  parties  are  present,  (ax  In  this 
case,)  there  must  be  consent;  and.  It  it  be 
oral,  It  roost  be  given  iu  open  court,  and 
entered  on  tbe  Joarnal.  When  this  eolfi- 
dently  appears,  there  Is,  In  law,  a  waiver, 
noes  not  Just  that  tblng  appear  here? 
We  think  it  does.  The  parties  were  pres- 
ent. Witbout  objection  tbey  "submitted 
the  cause  to  the  court  upon  tbe  pleadings, 
evidence,  and  argnffleuta  of  counsel.**  This 
means  a  trial  of  the  cause.  It  means,  also, 
that  tbe  parties  consented  to  go  forward 
and  try  tbe  cause  to  tbe  court;  and  their 
acts,  In  this  regard,  were  entered  on  tbe 
Journal.  To  sabmlt  a  caase  to  a  court  is 
an  affirmative  act.  It  Is  to  ask  tbe  court 
to  hear  the  evidence,  consider  it,  and  apply 
the  law.  What  more  potent  "consent" 
could  be  given  than  this?  A  Jury  was  not 
demanded,  because,  iu  all  probability,  tbe 
counsel  and  the  court  alike  r^arded  it  as 
a  court,  and  not  a  Jury,  case.  True,  tbe 
entry  says  tbat  neither  party  waived  a 
Jury.  This  language,  In  tbe  light  of  tbe 
entire  entry,  naturally  means,  we  think, 
and  should  be  beld  to  mean,  nomore  than 
tbat  no  waiver  was  made  In  words;  and 
It  la  true  tbat  none  was  so  made,  but  ac- 
tions sometimes  speak  looderthan  words. 
It  was  not  until  after  tbe  court  had  fonod 
and  adjudged  against  the  defendant  tbat 
he  discovered  he  bad  been  prejudiced  by 
not  having  bis  cause  tried  to  a  jury.  Uls 
objection  to  tbe  mode  of  trial,  we  think, 
comes  too  late.  To  sustain  his  claim 
would  seem  to  betrifllng  with  Justice.  He 
proceeded  to  trial,  without  objection,  to 
a  court  having  Jurisdiction  of  the  parties, 
and  capable  of  being  clotlied  with  Jurisdic- 
tion of  the  subject-matter  furall  purposes, 
taking  hie  chance  ofafavorable result, and 
cannot,  now  that  the  chance  has  turned 
against  biro,  be  beard  to  question  the  au- 
thority of  tbe  tribunal  to  which  be  con- 
sented to  snbmit  bis  cause.  He  roust  be 
held  to  have  waived  bis  right  to  a  Jury 
trtal.  If  he  had  such  right.  Nicholson  v. 
Plm,  5  Ohio  Ht.  25:  Ellithorpe  v.  Buck,  17 
Ohio  St.  72;  Oil  Co.  v.  Verner.  22  Ohio  St. 
872;  Miller  v.  Longacre,  26  Ohio  St.  298; 
Culver  V.  Rodges,  33  Ohio  St.  537.  We 
think  It  was  not  error  for  the  trial  court 
to  assume  Jurisdiction  and  try  the  Issues ; 
and,  as  this  huldlng  disposes  of  the  case. 


it  Is  not  important  toconslder  whether,  as 
a  matter  of  law, either  party  bad  tbe  right, 
under  the  pleadings,  to  demand  a  Jury* 
TheJndgmeDtottbe  dicatt  court  will  be 
reversed,  and  tbat  of  tbe  common  pleaa 
afflnned. 


OBBHu 

OOMMONWSAI/CH  v.  FHOSV. 


fln> 


(Snpreme  Judicial  Court  of  tiawwchusetts. 
Boffolk.    Jan.  6, 1892.) 

iHTOXiOATiNO  Liquors— LiCBKBB—S  A  L». 

Intoxicatiiig  lianora.  sold  under  a  sixth- 
class  license,  for  medicinal  DurposeB,  cannot  be 
dmok  on  the  premises.  Com.  v.  MandevOl^ 
8  N.  B.  Rep.  827,  142  Mass.  469,  ftdlowed. 

Exceptions  from  superior  court,  Suffolk 
county;  Bra  ley.  Judge. 

Complaint  against  Frank  M.  Frost  for 
the  illegal  sale  of  IntoxicBting  itqnors. 
Judgment  of  gailty,  and  defendant  brlnffa 
exceptions.  Overruled. 

A.£.  PlUsbury,  Atty.  Qen.,  and  C.N. 
Harris,  Second  Asst.  Atty.  Gen.,  tor  tbe 
Commonwealth.  O.  F.  Kimball,  for  de- 
fendant. 

MORTON.  J.  The  defendant's  Hcense 
did  not  aathorlie  bim  to  sell  intoxicating 
liquor  to  be  drunk  on  the  premises,  even 
though  It  were  sold  and  bought  as  medi- 
cine. Thelnstructlons  werecorrect.  Com. 
V.  MandeTUIe.  142  Masf.  469,  8  N.  K  Rep. 
827.  Exceptions  overroled. 


mCKINSON  et  al.  t.  NEW  HAVEN  A 
NORTHAMPTON  CO. 

(Sninreme  Judicial  Court  of  MassaehusBtta. 

Franklin.    Not.  26.  1891.) 

HiaaWATS— ObSTBUCTIOKS— R&ILBO&D  COHPAXIBS. 

Pub.  Bt  o.  11%  i  119,  provides  that 
when  a  railroad  is  laid  out  across  a  highway 

or  other  way  It  shall  be  bo  constructed  aa  not 
to  obstmct  It  Hection  135  provides  that  the 
county  commlMloners  shall  have  oricinai  Jaris- 
dictioii  of  all  qaestions  touching  obstmction* 
to  highways  or  town  ways,  caneed  by  the  con- 
struction of  raibroads  within  their  reqwctiv* 
Jarisdiction.  Section  136  provides  that  the  sn- 
preme court  may  by  proceedings  in  eQuity  com- 
pel railroad  corporationa  to  comply  with  thA 
orders  and  decrees  of  county  commissioners  In 
all  cases  toncbing  obstmcUons  to  highways. 
Held,  that  imder  sudti  statutes  railroad  com- 
panies whidi  lay  out  their  linea  across  hMi- 
wayi  are  subject  to  the  Jnrisdietion  of  ue 
county  commissioners  in  which  such  highway  la 
located  In  respect  to  their  duty  of  not  obstruct- 
ing the  highways,  not  only  at  the  outset  of  the 
constmction,  hut  continuously,  and  that  such 
commissioners  may  at  the  outset  pass  sudi  de- 
cree as  seem  suitable,  and,  if  necessary,  pass 
further  decrees  at  a  Inter  date. 

Report  from  snpreme  Jadldal  court. 
Franklin  county. 

Proceeding  by  Frank  Dickinson  and  oth- 
ers to  compel  tbe  New  Ha  ran  ft  Northamp- 
ton Company  to  comply  with  an  order 
of  the  county  commissioners  requiring  de- 
fendant to  provide  for  certain  dralnaga  to 
prevent  obatrnetlon  to  a  blsbwAj  crasMd 
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by  defendant's  railroad  track.   Decree  for 


p^ln  tiffs. 

O.  C.  Conant,  for  plalotUtB.  J.  0.  Ham- 
mond, for  dtifeodant, 

ALIiKN,  J.  At  the  ootaet.  when  the  de- 
fendant company  found  It  becesBary  In  thn 
cnnRtractlou  uf  Its  rallroud  to  rroHti  the 
highway  Id  qoestfoo,  It  made  application 
to  the  CO  Duty  commlsBlonerj  for  a  decree 
preacrtblns  what  alterations  shnnld  be 
made;  and  the  connty  commlsaloners 
peaeed  adeeree preaeilblDgthealterationB, 
and  made  a  provision  for  the  drainage  of 
tbe  blf^hway,  by  ordering  a  drain  to  be 
built  which  began  at  a  point  831  feet 
away  from  tbe  highway.  The  reason  for 
this  apparently  was  because  tbecompany, 
In  couBtTucting  Its  railroad,  hud  made  an 
excavation  alongside  thereof  from  tbe 
highway  at  the  place  of  tbe  proposed 
crosBlng,  over  Its  own  land,  to  the  point 
where  the  drain  ordered  by  the  county 
commissioners  was  to  begin.  The  drain 
cuald  not  well  be  laid  along  tbe  highway 
Itaelf,  but  tbe  contemplated  method  of 
draining  tbe  highway  was  to  nse  the  ei- 
iating  excavation  by  the  side  of  the  rnll- 
road  as  a  drain  for  the  distance  el  831 
feet,  and  then  to  excavate  a  drain  connect- 
Ing  therewith  across  the  land  of  Mrs. 
Graves  to  a  brook.  At  the  time  of  the 
original  order  this  was  sufficient  to  pro- 
vide effectual  drainage,  and  the  decree  of 
the  connty  commlHBtonera  was  complied 
with,  and  tbe  drain  was  built,  and  the 
damages  for  crossing  tbe  laud  of  Mrs. 
Graves  were  paid  by  the  defendant  com- 
pany, and  tbe  highway  was  In  fact  effec- 
tnafly  drained  forfouryears  thereafter,  and 
then  the  excavation  and  drain  became 
obstmcted  with  grass,  weeds,  wUIowr, 
and  other  materials.  The  qnestlon  Is 
whether,  nnder  this  state  of  things,  the 
connty  commtNaioners  bad  aathortty  to 
pass  a  new  order  providing  for  effectual 
drainage  at  tbe  expense  of  the  company. 
It  la  conceded  that  the  connty  commis- 
sioners at  ihe  outset  had  authority  to 
pruTide  for  drainage  at  tbe  expense  of  tbe 
company,  bnt  It  1b  contended  thntthis  au- 
thority was  exhausted  by  the  decree 
which  they  passed  in  1880.  The  authority 
to  pass  the  original  decree  was  not  con- 
ferred by  any  language  which  in  express 
terms  empowered  them  to  reqolfe  drain- 
age to  be  provided  by  the  company,  bnt 
la  derived  incidentally  from  other  provi- 
sions of  statute  which  Imply  Its  exlsience. 
Thus,  In  Pub.  St.  c.  112.  §  119,  It  Is  enacted 
that,  "  when  a  railroad  Is  laid  out  across 
a  highway  or  other  way,  it  shall  be  con- 
strnctdd  so  as  not  to  obstruct  the  same;** 
and  a  similar  requirement  Is  found  in  ear- 
lier statutes.  Gen.  St.  c.  63,  S  46;  Bev.  St. 
c.  89,  S  66.  Then  In  Pub.  St.  u.  iV^,  S  121, 
It  Is  enacted  that  "  a  railroad  corporation 
may  raise  or  lower  a  highway  or  other 
way  for  the  purpose  of  having  Its  road 
pass  over  or  nnderthesame;  but  before 
proceeding  to  cross  or  to  alteror  excavate 
for  the  purpose  of  crossing  tbe  way  It  shall 
obtain  fn>m  the  county  commissioners  a 
decree  prescribing  what  alterations  may 
be  made  in  the  way,  and  the  manner  and 


time  of  making  the  alterations  or  strne- 
tures  which  the  commisaiooers  may  re- 
qnire  at  the  crossing. "  This.  In  like  man- 
ner, comes  from  earlier  statutes.  Gpu.  St. 
c.  68,  §  48;  Rev.  St.  c.  89,  S§  67.  68.  No  ex- 
press provision  Is  found  that  the  county 
commissioners  may  require  drainage,  but 
It  is  properly  assumed  that  such  power  was 
given  by  Implication.  The  primary  and 
fundamental  provision  Is  that,  when  a 
railroad  Is  to  cross  a  highway.  It  must  be 
so  constructed  as  not  to  obstruct  the 
same.  Tbe  highway  is  recognised  as  an 
exlatlng  thing,  and.  If  a  railroad  company 
finds  It  necessary  to  cross  it,  the  railroad 
most  be  so  built  that  the  highway  will 
not  be  obstructed  thereby.  Tbe  obvlons 
meaning  of  thla  is  that  the  railroad  must 
be  so  built  that  no  obstruction  of  the 
highway  will  result  from  the  building  of 
the  railroad ;  and,  if  drainage  Is  necessary 
to  prevent  the  highway  from  being  oli- 
stracted  by  water,  the  county  coromis- 
slonero  bare  power  to  require  such  drain- 
age. Any  other  construction  would  be 
narrow,  and  lusnfficlent  to  carry  out  the 
plain  purpose  of  tbe  legislature;  and,  In- 
deed, to  this  extent  we  do  not  understand 
the  learned  counsel  for  the  defendant  to 
deny  the  authority  u(  the  county  cumrals- 
Blonera.  But  it  seems  to  us  that.  If  tbu* 
much  1b  to  be  assumed,  tbe  rest  follows. 
By  Pub.  St.  e.  112,  S  185,  "origlaal  Jarisdlo- 
tlon  of  all  questlnnstoucbtngobBtruutlons 
to  highways  or  town  wayB,caDBed  by  the 
construction  or  operation  of  railroads, 
shall  be  vested  In  the  county  commission- 
ers within  their  respective  Juriedlction;" 
and  by  section  186  this  court  Is  antborlsed 
by  proceedings  in  equity  to  "compel  rail- 
road corporations  *  *  *  to  comply 
with  the  orders  and  decrees  of  county  com* 
missloners  in  all  cases  touching  obstruc- 
tions to  such  ways  by  railroads."  These 
statutes,  also,  are  not  new,  but  originat- 
ed In  St.  1849,  c.  222,  §§  4.  6,  re-enacted  In 
Gen.  St.  c.63,  §§  62,  63.  It  seems  to  have 
been  contemplated  that  the  original  or- 
ders or  decrees  of  the  county  commission* 
era  might  prove  Insufncient,  or  that  cir- 
cumstances or  questions  might  arise  which 
were  not,  and  perhaps  cuuld  not  be,  ade- 
quately considered  or  provided  for  In  the 
first  instance.  Railroad  companies  which 
lay  out  their  railroads  across  existing 
highways  are  made  subject  to  tbe  Jurisdic- 
tion of  the  county  commissioners  in  re- 
Rpect  to  their  duty  of  not  obBtructIng  the 
highways,  not  only  at  the  outset,  but  con- 
tinuously. Tbe  general  policy  of  the  legis- 
lation Is  to  authorize  the  county  commis- 
sioners to  put  upon  tbe  railroad  compa- 
nies tbe  burden  of  beeping  the  highways 
free  from  obstructions  which  result  from 
building  railroads  across  existing  high- 
ways. To  this  end  the  county  commis- 
sioners may  at  the  outaet  paaa  such  de- 
creca  as  seem  suitable  for  the  purpose, 
and,  if  necessary  to  pass  further  decrees 
at  a  later  date.  Jurisdiction  is  conferred 
upon  them  to  enable  them  to  do  it.  There 
is  no  reason  why  tbe  legislators  may 
not  properly  subject  railroad  companies 
to  this  duty,  and  such  appears  to  have 
been  the  purpose  of  sections  135  aud  186. 
See  Com.  t.  New  Bedford  Bridge,  3  Gray. 
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889;  Cooke  t.  Railroad,  188  Ifau.  185; 
Wellcome  t.  Leedii,  61  Me.  818.  No  objec- 
tion iBDiade  totbe  form  of  ttaenrder  of  the 
eonnty  cummlBBioDera.  For  these  rea- 
8onB.  In  tbe  opinion  of  a  majority  of  tbe 
court,  tbe  entry  mnat  be,  decree  lor  tbe 
plain  USb. 


(159  MasB.  281) 

PADELFOKD  t.  PADELFORD. 
(Sapreme  Judicial  Court  of  Massachiuetts. 
Bristol.    Jnne  9,  1893.) 

DlTOSOE— DsaBRTlOK. 

Fab.  St  c.  146,  f  1,  proTtdins  that  a 
divorce  may  be  decreed  for  utter  desertion, 
does  not  apply  to  case*  In  which  the  libelant 
WEB  the  deserting  pBJrty,  vnn  thonoh  anch  de- 
sertion was  canied  by  the  mlscondoet  of  the 
other  party. 

ExceptioQB  Ironi  Buperlor  coart,  Bristol 
county;  Caleb  Klodffett,  .Tud^e. 

Libel  for  divorce  by  Harriet  Padelford 
against  David  Padeltord  on  tbe  ground  uf 
desertion.  From  an  order  dlsmlsBlng  tbe 
libel,  after  eostalnlnK  a  demurrer  to  It, 
libelant  brings  exceptions.  Order  dlamisi*- 
ins  libel  affirmed.  Kxceptlons  overruled. 

Bend  ft  Dean,  for  libelant.  W.  H.  Fox, 
for  libelee. 

MOBTON,  J.  It  was  formerly  provided 
that  **a  divorcee  from  tbe  bond  of  matri- 
mony may  be  decreed  In  laror  of  either 
party  In  all  (rases  where  one  of  the  parties 
has  deserted,  or  shall  hereafter  desert,  the 
other,  for  tbe  term  of  five  years  conseeo- 
ttvely:  provided,  that  when  the  libel  is 
filed  by  the  party  desertlns  It  shall  appear 
that  tbe  desertion  vraa  cttused  by  extreme 
cmelty  of  tbe  other  party,  or,  in  case  the 
libel  is  filed  by  the  wife,  that  tbe  desertion 
iras  canned  by  the  Kf'>SB  or  wanton  and 
cmel  neglect  to  provide  suitable  mainte- 
nance for  her  by  the  husband,  he  being  of 
suffiplent  ability  bo  to  do."  St.  1857,  c. 
2^,  §  2.  This  Btatute  was  re-enacted  in 
Gen.  St.  c.  107,  §  7,  as  to  divorces  from  tbe 
bonds  of  matrimony.  It  did  not  apply, 
and  never  did,  to  divorces  from  bed  and 
board.  St.  1857,  c. 228,  5  2;  Oen.  St.  c.  107, 
$  7.  Prior  to  1857  It  had  been  provided 
that  a  divorce  from  the  bond  of  matrimo- 
ny, in  favor  of  either  party,  might  be  de- 
creed when  the  other  bad  deserted  for  Qve 
years.  St.  1SI8.  c.  126.  This  Inst  statute 
was  expressly  held  not  to  include  a  case 
where  the  libel  was  brought  by  the  de- 
serting party,  even  though  the  desertion 
was  caused  by  tbe  misconduct  of  the  oth- 
er party.  Pldge  v.  Pidge,  8  Mete.  (Mass.) 
257;  Fera  v.  Fera,  98  Mass.  155.  There 
can  be  no  doubt  that  St.  1857,  c.  2%.  §  2, 
was  passed  in  consequence  of  the  decision 
in  Pldge  r.  Pldge,  supra.  The  statote  of 
1870,  c.  4M,  wblcb  made  a  material  change 
in  the  divorce  laws,  appart^ntly  left  the 
provisions  of  Gen.  St.  c.  107,  S  7,  still  In 
force.  In  this  situation,  the  law,  as  It 
stands  now,  was  enacted,  providing  elra- 
ply  fur  divorce  for"  utter  desertion  contin- 
ned  for  three  coDsecutlTC  years  next  prior 
to  the  filing  of  tbe  libel. "  Pub.  St.  c.  146,  §  1. 
VP*  mast  regard  the  omissiou  by  the  leg- 


islature from  tbe  Public  Statnt<»  of  the 
provisions  formerly  contained  in  St.  1867 
c.  228,  S  2f  and  In  Gen.  St.  c.  107,  S  7,  per- 
mitting a  libel  to  be  brought  In  certain 
cases  by  the  deserting  party,  as  elgnlfi- 
cant,  and  as  manifesting  an  intention  on 
ItH  part,  not  only  to  limit  divorces  for  de- 
sertion to  cases  tn  which  the  libelant  bae 
actually  been  deserted  by  the  other  par- 
ty, but  to  exclude  cases  In  which  the  libel- 
ant was  the  deserting  parly,  even  tbongh 
such  desertion  had  been  caused  by  the 
mlsconductottfaeother  party.  Tbe  ruling 
sustaining  the  demurrer  was  therefore 
correct,  and  as  It  is  decisive  of  the  cam 
there  is  no  need  to  conalder  whether  tbe 
Judgment  dismiaslog  the  former  Ubol  la  a 
bar  to  tbiH  libel.  Order  dtsmiastng  libel 
affirmed.  Exceptions  overrnled. 


(in  IbM.  74) 

GRAVES  V.  DILIfc 
(Supreme  Jndidal  Court  of  Siaasachnsetts. 
Suffolk.   May  17,  1893.) 
AcTio:f  FOB  CouMisstosa— Btidkncb— QuESTiom 

TOR  JUWr— IsaTRCOTIONg. 

1.  Where.  In  an  action  to  recover  for  tbe 
alleged  sale  of  an  option  to  purchase  property, 
there  waa  some  evidence  from  which  the  alleged 
Bale  might  he  inferred,  the  court  properly  re- 
fused to  cliarge  that  plaintiff  waa  not  entitled 
to  recover. 

2.  Instructions  assuming,  as  proved,  mat- 
ters which  are  lo  Issn^  are  erroneons. 

8.  liiBtnictions  dlsr^arding  materia!  facts 

supported  by  some  evideoce  are  nroaeotis. 

4.  In  relation  to  a  count  on  a  quantum 
meruit  In  an  action  for  services  as  a  broker  in 
procuring  defendant  a  contract  to  purchase  o«- 
tain  land,  defendant  requested  toe  court  to 
charge  that  plaintiff  wonld  be  entitled  to  recov- 
er the  usnaf  broker's  commission,  which,  upon 
the  evidence,  was  1  per  cent,  of  the  porchase 
money.  Tike  court  charged  that  plaintiff  "was 
entitled  to  recover  reasonable  compensation." 
and  that  waa  "the  usual  fair  market  value  for 
the  services  which  are  rendaed."  Bdd,  that 
the  manner  In  which  the  amount  of  compensa- 
tion due  i^intifl  as  a  broker,  if  due  at  all,  was 
left  to  th^  jury,  was  not  prejndioial  to  defend- 
ant. 

Exceptions  from  superior  court,  Soflolk 

county. 

Action  by  Valentine  Qrnves  against 
Charles  H.  Dili  to  recover  for  an  alleged 
sale  of  an  option  to  purchase  land.  There 
was  Judgment  for  plaintiff,  and  defendant 
excepts.   Exceptions  overruled, 

Banney  &  Olark.for  platntilt.  J.  D.  Ban 
and  B.  L.  M.  Tower,  fur  defendant. 

MORTON.  J.  The  rulings  asked  tor 
were  rightly  refused,  and  the  instructions 
that  were  given  were  correct. 

1.  There  was  evidence  from  which  the 
lury  could  properly  inter  that,  In  proco^ 
Ingfrom  Hall  tbe  agreement  to  sell,  the 
plaintiff  was  acting  for  himself,  and  not  as 
tbe  agent  of  the  defendant,  uor  as  a  broker 
for  Hall.  Tlie  letter  seat  by  the  plaintlB 
to  the  agent  of  Hall,  and  the  reply,  wen 
consistent  with  this  view,  as  well  as  the 
plaintiff's  account  of  what  ocvorred  be- 
tween the  defendant  and  himself  in  rela- 
I  tion  to  the  sale  of  tlie  property  to  the  de> 
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landaot.  The  defendant  testified,  amonff 
other  tlilnsra.  that  be  did  not  employ  tbe 
plaintiff.  If  tbe  plaintiff  had  an  option  to 
purchase  the  property,  and  agreed  with 

the  defendant  to  sive  bim  tbe  benefit  of  it 
for  $1,600,  and  further  agreed  to  assitit  bim 
in  procurlniE  a  deed  from  Hall,  and  tbe  de- 
fendant agreed  to  Klve  him  $1,600  on  ub- 
talniQfc  a  deed  from  Hall,  snch  an  agree- 
ment constituted  «  valid  and  binding  con- 
tract* and  on  receiving  the  deed  from  Ball 
tbe  d^endant  became  bonnd  to  pay  to 
the  plaintiff  the  91,500.  Whether  there 
was  such  an  aRreeinent  was  a  question  of 
fact  lor  tbe  Jury  npon  all  the  evldeDce, 
Tbe  defendant  seema,  in  substance,  to 
have  admitted  that  there  was  an  agree- 
ment between  the  plain  tIR  and  hlmtieir 
that  he  ahonld  pay  the  plaintiff  one-half 
the  difference  between  fifteen  and  eighteen 
thousand  dollars,  but  eaye  then  the  plain- 
tiff was  acting  as  broker  lur  Hall,  or  ae 
af(ent  for  himself,  and  tbufefore  that  the 
agreement  wue  invalid.  But  whether  the 
plaintiff  was  acting  In  either  capacity 
was,  as  already  observed,  a  qnestlon  for 
The  Jury.  Tbe  fact  that  the  plaintiff  In- 
serted Into  the  agreement,  which  he  pre- 
pared fur  Hall  to  sign,  a  stipulation  that 
Hall  should  pay  him  a  broker's  commia- 
Blon  of  1  per  cent.,  was  evidence  bearing 
OD  the  question  whether  the  plaintiff  was 
acting  as  broker;  but  In  view  of  tbe  fact 
that  Hall  did  not  agree  to  it,  and  that  no 
commission  appears  to  have  been  paid  to 
tbe  plaintiff,  It  would  not  operate  of  Itself 
to  release  the  defendant  from  tbe  agree- 
ment which,  as  the  Jury  mnst  have  found, 
he  had  made  with  the  plaintiff.  The  first 
request,  namely,  that  the  plaintiff,  upon 
all  the  evidence,  was  not  entitled  to  re- 
eoTer.  viras  therefore  rightly  refused. 

3.  Tbe  second  request  was  that  the 
plaintiff  could  not  recover  more  tban  a 
quantum  meruit  for  bis  Pervlcea  as  broker. 
If  he  was  entitled  to  recover  anything.  It 
Is  obvious,  from  what  has  already  been 
said,  that  this  request,  also,  was  rightly 
refused.  It  asaamed.  for  one  thing,  that 
tbe  plaintiff  bad  been  acting  as  a  broker. 
Whether  be  had  been  so  acting  or  not 
was  one  of  tbe  questions  In  Issue.  Again, 
11  disregarded  the  plaintiff's  claim  that 
there  was  a  special  agreement  between 
the  defendant  and  himself,  and  of  which 
there  was  evldeuce  for  the  Jury. 

3.  Tbe  third  and  Inst  request  related  to 
the  count  on  a  qaantnm  merolt,  and  was. 
Id  substance,  that  what  the  plaintiff  woald 
be  entitled  to  recover  would  be  the  usual 
broker's  commtssion,  which,  upon  the  evi- 
dence In  the  case,  was  1  per  cent,  upon  the 
purchase  money.  Tbe  court  Instructed 
the  Jury  that  on  this  count  the  plalotiff 
was  "entitled  to  recover  reasonable  com- 
penaatlon, "  and  that  that  wan  **  the  usual 
fair  market  value  for  the  services  which 
are  rendered.**  The  conrt  then  observed: 
"  If  be  acted  as  broker,  I  think  I  do  no  In- 

JDstlce  to  either  party  In  saying  that  the 
air.  ordinary  commlsston  which  brokers 
charge  Is  regarded  as  a  fair  compensation 
for  what  he  should  receive."  we  think 
the  defendant  can  have  no  Just  ground  of 
complaint  as  to  the  manner  in  wbleta  the 
court  left  the  matter  to  tbe  ]ni7. 
Exceptions  overruled. 
V.34M.E.D0.6— 22 


ass  N.  T.  600) 

KIMBALI«  V.  FARMERS'  &  MECHANICS* 
NAT.  BANK  OF  BUFFALO. 

(Ooort  of  AK>eals  of  New  York.   June  18* 
1898.) 

HoBTOAeB  on  SKir—PBioBiTr. 
Where  a  aeoond  mortgagee  of  a  vessel 
seized  her  for  forecloBore,  but  sarrendered  pos- 
session to  the  mortgagor  for  specific  trips  on 
assignment  to  him  of  the  earolDgs  of  such  trips, 
he  M  entitled  to  the  net  earnings  of  the  vessd 
on  such  trips  as  against  a  third  mortgagee  with- 
out DOtice  of  the  assigament,  who  seized  her 
Biter  her  sarrender  br  the  former,  and  before 
any  freight  was  earned,  though  the  last  seizure 
was  made  with  tbe  assent  of  the  first  mort- 
gagee, whose  mortgege  was  past  dne  when  the 
other  mortgages  were  executed.  Barl  and  Peek- 
ham,  JJ..  dissenting. 

Appeal  from  anperior  conrt  of  Buffalo, 
general  term. 

Action  by  Louis  M.  Kimball  against  the 
Farmers'  &  Mechanics'  National  Bank  of 
Buffalo  to  recover  freight  earned  by  the 
schooner  Oeorgn  D.  Rusaell  la  a  voyage 
from  Mil  w  a  ukee  to  B  u  Halo.  Fru  m  a 
Judgment  of  tbe  general  term  (16  H.  Y. 
ISupp.  888)  reversing  a  judgment  for  de- 
fendant, the  latter  appeals.  Affirmed. 

Spencer  Clinton,  for  appellant.  Sher- 
man S.  Rogers,  for  respondent. 

0*BItIEN,  J.  This  appeal  Involves  but 
a  single  question,  and  that  Is  tbe  right  to 
a  fund  representing  freight  earned  by  a 
vessel,  each  party  claiming  to  he  eutltlcd 
to  It.  The  piaterlal  facts  out  of  which 
the  controversy  arises  are  these:  On 
December  22, 1871,  Mrs.  Sarah  B.  Nims,  be- 
ing the  owner  of  the  schooner  George  D. 
RuBBRiI,  mortgaged  her  to  the  firm  of 
George  D.  Kumell  ft  Co.  to  secure  the  pay- 
ment of  her  three  notes  of  92,000  each  pay- 
able, respectively,  one,  two,  and  three 
years  from  date.  The  mortgage  was  duly 
recorded  in  the  proper  ofDce  January  81, 
1872.  and  on  December  21, 1872,  was  duly 
assigned  with  the  debt  to  Elbrldge  Q. 
Spauldlng.  On  April  16,  1873,  sbe  executed 
another  mortgage  on  the  vessel  to  the 
plaintiff  to  secure  her  note  for  $8,000  and 
Interest,  payable  in  90  days  from  that 
date,  and  this  mortgage  was  duly  record- 
ed June  18, 1873.  On  October  27,  1873,  sbe 
executed  a  third  mortgage  to  the  defend- 
ant upon  this  and  another  vesRel  to  se- 
cure the  payment  of  920.000,  which  was  to 
become  due  December  1, 1874.  This  mort- 
gage was  alsu  duly  recorded  In  ihe  proper 
nfUce.  On  the  Eth  of  November,  1875,  all 
these  mortgages  were  due,  and  the  owner 
had  made  default  In  the  payment  of  the 
moneys  to  secure  the  payment  of  which 
they  were  given.  They  all  contained  the 
usual  power  of  sale  in  rase  of  default,  the 
proceeds  of  the  sale  In  each  case  to  be  ap- 
plied In  satisfaction  of  tbe  debt.  On  the 
day  last  mentioned  the  plaintiff,  being  the 
owner  of  the  second  mortsrage,  tftok  pos- 
session of  the  vessel  under  It,  and  was 
^oceediug  to  execute  the  power  of  sale. 
While  all  tbe  mortgages  were  due.  tbe 
plalntlfTs  superior  vigilance  may  be  ac- 
counted for  by  the  fact  that  the  holder  ol 
the  first  mortgage  felt  perfectly  secure, 
and  the  holders  til  the  third  mortgage 
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bad  other  secority.  The  owner  and  mort- 
gagor then  applied  to  the  plaintiff  to  p^ir* 
iDlt  her  to  make  two  round  trips  from 
Buffalo  to  Clilrago  for  the  porpose  of 
earning  freight  lit^fore  the  clone  of  the 
seaHon  of  navigation.  He  ccinsented  to 
allow  the  veasel  to  sail  for  that  purpose, 
apon  condition  that  the  freight  earned 
opon  the  voyages  shonlil  be  paid  to  him, 
and  applied  upon  fals  mortgage.  There- 
upon the  owner  and  mortgagor  executed 
and  delivered  to  the  ptalntitf  an  instru- 
ment In  writing,  which  recited  the  execu- 
tion of  the  mortgage,  the  default  In  pay- 
ment, and  the  selsure  of  the  vessel  by  the 
plaintiff,  and  then  in  terms  assigned  to 
the  plalntiO,  to  be  applied  upon  bis  mort- 
gage, the  entire  freight  or  earnings  of  the 
ressel  upon  the  two  trips,  exclusive  of 
charges  for  towage;  and  the  Tessel,  hav- 
ing been  thus  permitted  by  the  plaintiff 
to  satl,  proceeded  on  her  voyage  to  Chi- 
cago. Not  having  obtained  freight  at 
that  place,  she  proceeded  to  Milwaukee, 
and  took  on  a  cai^o  of  wheat  for  Buffalo, 
but  before  saning  on  her  return  voyage 
was  fruMn  In,  and  remained  there  till  the 
spring  ol  1876.  While  there  she  was  at- 
tached under  state  process  at  the  suit  of 
an  iuaurance  company,  and  delivered  to 
the  sheriff.  The  defendant  then  asserted 
Its  right  under  the  third  mortgage,  aud 
took  the  vessel  from  the  sheriff,  and 
towed  her  to  Baffalo,  having  been  flrac 
obliged  to  pay  f688.76lnclaImBthat  had  ac- 
crued against  the  vessel  while  In  the  port 
of  Mllwankee.and  which  were  Hens;  and  It 
is  admitted  that  9500  was  a  proper  charge 
for  towing  the  vessel  and  cargo  from  the 
latter  place  to  Buffalo.  On  the  I6th  of 
May,1876,  she  arrived  at  BoOalo, delivered 
the  cai^o.and  the  freight  earned,  amonnt- 
Ing  to  ¥2,748.10,  was  paid  to  the  defend- 
ant, without  notice  of  the  assignment  of 
the  same  by  the  owner  to  the  plaintiff; 
but  the  next  day  the  plaintiff  demanded 
the  money  tbua  received  of  the  defendant, 
and  it  relused  to  pay  It  to  him.  This  ac- 
tion waa  bruughtto  recover  the  money 
thus  paid  tu  the  defendant  for  freight.  It 
baa  been  twice  tried  before  referees,  and 
«ach  trial  resulted  in  favor  of  the  defeud- 
ant,  and  was  followed  by  a  Judgment  of 
reversal  at  the  general  term. 

When  default  Is  made  In  the  payment  of 
the  debt  secured  by  a  mortgage  on  per- 
sonal property  the  legal  title  to  the  prop- 
erty becomes  vested  In  the  mortgagee, 
and  thereafter  the  mortgagor,  or  any  one 
holding  his  title,  has  but  the  equitable 
right  of  redemption.  Butler  v.  Miller,  1 
N.  Y.  496;  Judaon  v.  Eaaton.  58  N.  Y.  664; 
Tremalne  v.  Mortimer,  128  N.  Y.  1,  27  N. 
E.  Bep.  1060;  Leadbetter  v.  Leadbetter, 
125  N.  Y.  290,  26  N.  E.  Bep.  265;  Cbamplln 
V.  Johnson,  S9  Barb.  606.  Therefore  the 
legal  title  to  this  vessel  passed  to  Mr. 
Spa  ulding,  the  holder  of  the  first  mort- 
gage, npon  default  of  the  mortgagor  to 
pay  the  debt  when  due,  and  thereafter  the 
only  Interest  which  the  mortgagor  had 
was  equitable,  and  she  could,  of  course, 
transfer  uo  greater  right  to  her  assignees. 
Default  having  been  made  in  the  payment 
of  the  first  mortgage  before  the  second  was 
•executed,  and  In  the  aecond  before  the 
third  was  executed,  the  last  two  mort- 


gages transferred  nothing  but  the  equity 
of  k^fleroption.  because  the  legal  title  had 
become  vested  In  tbeflrst  mortgagee,  who 
could  at  any  time  assert  that  title  by  tak- 
ing the  property  into  hia  poBaesalun. 
Therefore,  when  the  plaintiff  took  che  ves- 
sel Into  his  portsesHlou,  as  the  holder  of 
the  second  mortgage,  his  equitable  title 
was  subject  to  the  whole  claim  of  the  first 
mortgagee.  The  latter  was  aattsfleil  to 
wait,  and  while,  by  taking  that  course, 
he  lost  nothing,  neither  did  hia  superior 
title  or  interest  confer  any  right  npon  cbe 
defendant  as  the  holder  of  the  third  mort- 
gage. As  against  the  defendant,  the 
plaintiff  had  theprlorrightand  thegreater 
equity.  This  was  the  slCnation  when  the 
plaintiff  seized  the  vessel,  and  took  her 
Into  his  possession.  Re  had  the  right  to 
retain  the  vessel  as  against  the  defendant, 
though  not  as  against  Spaulding.  So 
long  as  the  latter  did  not  Interfere,  tbe 
plaintiff,  as  to  the  defendant,  was  tbe 
owner  of  the  vessel  in  equity  from  the 
time  that  he  took  posaesslon,  and  enti- 
tled to  tbe  fright  earned  while  In  his  po*- 
aesslon,  the  same  as  a  mortgagee  of  land 
Id  possession  la  entitled  to  the  use  or  rents 
after  sufh  poasesslon  Is  taken.  But  wbils 
tbe  holder  of  tbe  first  mortgage,  after  de- 
fault In  paymentof  hisdebt,  became  vested 
with  the  legal  titleto  the  vessel,  yet,  as  he 
never  took  possession,  he  did  not  acquire 
hU  tbe  rights  nor  subject  himself  to  all  tbe 
duties  and  responsibilities  ol  owner.  So 
long  as  tbe  possession  of  tbe  mortgagor 
was  not  disturbed,  she  was  entitled  to 
receive  tbe  earnings  of  the  vessel,  and  was 
liable  for  supplies  and  repairs  and  for  the 
discharge  of  those  dnties  and  obligations 
which  are  due  from  tbe  owner  of  a  ship  or 
vessel  to  the  crew.  Tbeseobllgatlons  gen- 
erally devolve  npon  tbe  person  who  baa 
the  puasesslon  and  control  of  tbe  vessel, 
and  who  navigates  her,  and  he  Is  entitled 
to  receive  the  freight  earned  and  paid 
while  this  possession  and  use  Is  permitted 
to  continue.  The  mortgagee,  though 
having  the  naked  legal  title  after  default, 
is  not  charged  with  any  of  these  obliga- 
tions, in  tbe  absence  ol  express  contract, 
until  he  assumes  them  by  taking  posses- 
sion of  the  vessel,  and  then  he  becomes  en- 
titled to  receive  the  earnings  or  moneys 
due  for  freight.  These  principles  are  quite 
familiar  In  maritime  law,  having  been 
settled  by  numerous  cases  In  this  country 
and  In  England.  Mlln  r.  Spinola,  4  Hill, 
177;  Cbamplln  v.  Butler,  IS  Johns.  169; 
Thorn  V.  Bicks,  7  Cow.  697;  Hesketb  v. 
Stevens.  7  Barb.  488;  Mclntyre  v.  Scott, 
8  Johna.  150;  Delano  v.  Wright.  1  Bob.  {N. 
Y.)  298;  Weston  v  Wright,  Id.  312;  Web- 
ber  V.  Sampson,  6  Dner,  858;  Scartf  v.  Met^ 
calf,  107  N.  Y.  211.  13  N.  E.  Rep.  796;  Ga 
brlelaon  v.  Waydell,  135  N.  T.  1,  31  N.  E. 
Bep.  969;  Wilson  v.  Wilson.  Jj.  B.  14  Hq. 
40;  Brown  T.Tanner,I«.  R.  S  Ch.  App.  597, 
Credit  Co.  V.  Wilson,  L.  R.  7  Ch.  App.  507. 

When  the  plaintiff  took  the  vessel  Into 
his  possession  he  acquired  these  rights, 
and  subjected  himself  to  alt  these  duties 
and  responsibilities,  and  it  would  be  quite 
difficult  to  show  that  be  lost  tbe  one  or 
relieved  himself  from  the  other  by  permit- 
ting the  original  owner  to  use  the  vessel 
for  a  siieclal  voyage  which  was  to  Inon 
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to  his  twueflt.  He  did  not  mlesBe  any 
right  that  be  had  acquired  by  the  eeliare 

ul  the  veflsel  In  exprese  terms,  and  as  the 
voyage  was  DDdertakeu  for  hla  benefit, 
and  depended  upon  hla  aeBKOt,  it  Is  quite 
likely  that  he  remained  charsed  with  all 
the  obUgatioaB  of  owner  daring  the  trip. 
The  paper  that  he  took  from  the  generul 
owner  had  no  other  eHecc  than  tu  secure 
tu  him,  BO  far  as  she  was  concerned,  the 
frdght  varned  apon  the  Toyage.  The  fact 
that  plftlotin  contracted  with  her  to  make 
a  special  trip  for  hie  own  profit  had  no 
more  effect  upon  hie  status  uh  a  mort- 
gagee In  poHseaBlou  than  if  be  bad  made 
the  same  contract  with  a  stranger.  The 
right  of  Che  mortgagor  to  receive  the 
earnings  of  the  veaael  was  interrupted  by 
the  plaintiff's  Helsure,  and  aever  restored 
tu  her.  After  that  she  made  the  voyage 
by  his  permission,  and  for  bis  benefit ;  and 
vrblle  the  bolder  of  t)ie  first  mortgage 
might  have  asserted  his  superior  right  to 
the  possession  at  any  lime,  and  to  tlie 
freight,  which  was  but  an  lesae  or  incident 
of  the  vessel  Itself,  yet,  aa  he  did  not, 
the  right  to  the  moneys  In  controversy 
becomes  a  question  of  prior  or  superior 
equities  between  the  plaintiff  and  the  de- 
fendant. We  have  seen  that  a  mortgagee 
of  a  vessel  In  possession  is,  for  all  prac- 
tical pnrpostiB,  and  for  the  time  being,  the 
owner.and  therefore  the  plaintiff's  right  in 
equity  to  the  freight  rauat  prevail,  unless 
It  was  displaced  by  some  superior  equity 
infavorof  th«defendcint.  TbeuorlKasor. 
It  she  had  any  right  whatever  to  tbe 
freight  in  Question,  bad  expressly  assigned 
it  to  the  plaintiff;  and  such  a  transfer, 
though  the  subject  had  no  actual  exist- 
ence at  tbe  time,  but  rested  In  expect- 
ancy merely.  Is  good  In  equity,  and  takes 
effect  lu  favor  ot  the  assignee  when  the 
thing  or  demand  assigned  comes  Into  ex- 
istence, and  when  no  superior  right  of 
third  parties  has  intervened  in  tbe  mean 
time.  This  equitable  principle  has  been 
applied  to  freight  to  be  earned  ii>  the  fu- 
ture as  well  as  other  demands,  and  to 
property  potentially,  but  not  actually,  in 
existence  at  the  time  of  tbe  assigument. 
McCaffrey  v.  Wondin.  65  N.  Y.  451);  Goats 
V.  Donoell,  94  N.  Y.  177;  2  8tory,  Kq.  Jur. 
g  11)55  et  seq. ;  Field  v.  Mayor,  etc.,  6  N.  Y. 
179;  Stover  v.  Eycleshimer,  •42  N.  Y.  62«; 
Douglas  v.  Bnseell,  4  Sim.  uUl;  CurtlH  v. 
Auber,  ]  Jac.  &  W.  r>2G;  Langtcn  v.  Hor- 
ton,  1  Hare,  Mitchell  r.  Wlnslow,  2 
Story,  630.  It  Is  apparent,  tlierefore,  that 
up  to  tbe  time  that  the  defendant  seised 
the  vessel  and  took  her  from  the  sheriff  at 
SdltwauKee.  by  virtue  of  its  mortgage,  the 
equity  of  the  plaintiff,  and  his  right  tu  tite 
nnearuHd  freight,  was  prior  and  superior 
to  that  of  the  defendant.  The  equity  of 
the  plaintiff  under  hie  mortgage  wan 
prior  in  point  of  time.  He  was  the  first  to 
oelie  tbe  vessel  and  assert  bis  right  ot  poe- 
Besslon  as  against  the  defendant,  and  this 
right  was  not  waived  by  contracting 
with  the  owner  to  make  a  special  voyage 
for  his  benefit.  He  was  the  assifcnee  ot 
tbe  frelKbt,  and  n  party  to  the  arrange- 
ment  under  which  the  vessel  sailed  upon 
the  last  trip,  and  tbe  cargo  was  procured 
and  loaded  which  produced  the  freight 
In  uontruversy;  and,  unless  the  parties 


ebanged  places  when  tbe  defendant  took 
tbe  vessel  from  the  sheriff  In  Milwaukee 
and  towed  her  to  Boffnlo,  the  plaintiff  has 
the  greater  equity  still.  Suppose  that 
the  vessel  had  not  been  frozen  in  at  Mil- 
waukee, but  had  completed  the  voyage,  as 
was  expected,  in  the  fall  of  tbe  year  1875, 
and  tbe  defendant  had  seiied  her  when 
within  a  lew  miles  of  Buffalo,  or  even  in 
tbe  harbor*  before  she  bad  delivered  her 
freight,  and  then  bad  received  the  money, 
and  retained  it  as  it  has  In  tbe  present 
case.  Lipon  such  facts  the  right  of  the 
plaintiff  lu  equity  to  the  freight  moneys 
would  he  so  manifest  ae  scarcely  to  permit 
ot  argument,  and  yet  the  case  now  Is  not 
eeaeutially  different  it  weeliniinate  from  its 
consideration  two  facts,  not  at  all  mate- 
rial, but  which  tend  to  conlnse  the  qnes- 
tion  and  possibly  mislead  the  mind  In  tbe 
process  of  the  investigation : 

First.  The  defendant  paid  certain  sums 
of  money  In  Mlwaakee.  which  werecbargea 
or  liens  upon  tbe  vessel,  in  order  to  obtain 
the  puBHesslott,  and  it  also  incurred  cer- 
tain expeuKes  In  towing  the  vessel  wltb 
her  cargo  to  Buffalo.  TbeplalotlBadmlts 
that  the  defendant  should  be  made  good 
for  all  mnneyn  thus  paid  and  espenses  In- 
curred. This  concession  cancels  all  eqol- 
ties  arising  from  such  facts,  and  reduces 
the  controversy  to  the  balance  of  tbe  fund  ;. 
and  In  determining  who  Is  entitled  to  that 
the  case  stands  lu  tbe  same  position  as  II 
the  defendant  took  poesesslon  of  the  vee- 
sel,  for  tbe  first  lime,  after  she  bad  arrived, 
with  her  cargo  at  Buffalo. 

.Second.  Tbe  holder  of  the  first  mort- 
gage had  tbe  legal  title  to  the  vessel,  and 
it  may  be  admitted  also  that  he  had  a  pri- 
or right  to  the  freight  earned  and  paya- 
ble after  be  elected  to  take  possession, 
but  that  consideration  Is  entitled  to  nu- 
weight  whatever,forthe  plain  reason  that 
he  never  took  poss^Mlon,  and  tbe  defend- 
ant cau  claim  no  .right  under  his  mort- 
gage. The  controversy  Is  between  tho 
plaintiff  and  tbe  defendant  as  tlie  ownera- 
of  the  second  und  third  mortKages,  and 
the  admitted  superiot  right  ot  Mr.  SpauU 
ding,as  owner  of  tbeflrst  mortgage, plays- 
no  part  In  the  rontest.  Tbe  defendant 
must  stand  upon  its  own  mortgage,  and 
can  derive  no  aid  from  tbe  prior  claims  ot 
others.  The  rights  of  tbe  defendant  and 
those  of  the  first  mortRagee  must  bn  kept 
distinct  from  each  other  iu  order  to  get  u 
clear  and  correct  view  of  the  queHtlon.  It 
Is  apparent  from  tbe  findings  of  fact  and 
law  made  by  the  learned  referee  that  he- 
has  been  rainled  by  blending  these  rights 
together.  He  has  found  as  a  fact  that  tbe 
delendaiit  took  possession  of  the  vesHel, 
whicli  was  then  In  the  custody  of  the 
Rheriff,  aud  received  tbe  (reiglit,  upon  de- 
livery ot  the  carKo,  with  the  knowledge, 
consent,  and  approbation  of  Spaulding, 
who  held  tbe  first  mortgage;  ami  from 
this  fact  be  draws  the  legal  conclusion' 
that  the  posaesslon  of  the  defendant  was 
ihe  pitsscBHion  of  Spanldluic,  aud  that,  as- 
he  could  and  did  waive  his  superior  right 
to  the  freight  in  favor  of  defendant,  tbe- 
plaintid  cuuld  not  recover.  The  meaulng 
of  the  finding  of  Uwt  Is  perfflctly  evident 
from  tlie  record.  8paulding  was  tbe  de- 
fendant's president.  As  such,  be  nodonbt 
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had  kDowledKe  of  the  defendant's  proce«d- 
lORB  In  Milwaukee  to  KPt  poBaesRlon  of 
the  veaael,  and  of  her  arrival  at  Baflalo, 
and  the  receipt  of  the  fralKbt,  money  by 
the  defendant.  As  the  principal  officer  of 
the  defendant,  he  was  naturally  Interest- 
ed In  the  collection  of  the  debt,  and,  of 
course,  approved  of  and  consented  to  the 
proceeding.  But  there  la  no  finding  that 
the  defendant  or  any  one  else  asserted  any 
rlgrht  nnder  the  first  morticage-  On  the 
contrary,  the  finding  Is  that  the  defendant 
took  possession  under  Its  own  mortKage. 
Spaulding  could  have  taken  possession 
nnder  bis  prior  mortgagti,  or  he  coald 
have  assigned  It  to  the  defendant;  but  he 
did  neither.  He  simply  held  his  security, 
audimtnlshed  by  any  paymenta,  fur  three 
months  after  the  defendant  bad  received 
the  moneys  tn  qaestion.  and  then  he  as- 
signed It  to  the  plalntltr,  receiving  from 
htm  the  whole  amount,  principal  nnd  In- 
terest. 

Of  coarse  neither  he  nor  the  defendant 
could  assert  any  right  to  the  freight 
monuya  under  this  mortgage  witboat  ap- 
plying them  npon  It.  Then  the  plaintiff 
could  not  complain,  aa  the  fnnd  wonld 
have  gone  In  reduction  of  a  claim  to 
which  bis  own  was  subject,  and  the  trans- 
action would  accrue  to  his  benefit.  Bnt 
8paulding  could  not  keep  bis  own  mort- 
gage Intact,  and  at  the  same  time,  by  hla 
mere  knowledge,  consent,  or  approba- 
tion, confer  a  right  upon  the  defendant  to 
receive  the  freight  moneys,  to  the  preju- 
dice ol  the  plaintiff,  who,  as  between  him- 
self and  the  defendant,  had  the  first  claim, 
and  the  superior  eiialty.  UnMl  possesslun 
was  taken  under  the  first  mortgage  no 
right  could  be  acquired  In  virtue  of  It  to 
appropriate  the  earniugs  of  the  vessel,  and 
hence  Spauldlng  could  conf^  no  right  to 
the  freight  moneys  by  consenting  that  de- 
fendant might  take  them,  bef-auee  he  had 
no  more  right  to  them  himself  than  an 
ordinary  mortgagee  of  land,  out  of  puases- 
slnn,  to  the  rente  and  profits.  The  find- 
ing of  the  learned  referee  were,  therefore, 
obviously  Insufficient  to  uphold  any  claim 
on  the  part  of  the  ddendnnt  to  the 
freight,  based  npon  the  first  mortgage. 
The  equities  of  the  parties  rest  wholly 
.  upon  their  r^pcctlre  mortgages,  and 
what  was  done  under  tliem.  When  all 
other  considerations  are  eliminated  from 
the  case,  it  will  be  seen  that  every  fact  up- 
on which  the  plaintlEI'sclaim  rests  Is  prior 
In  point  ol  time,  and  this  gives  him  the 
prior  equity.  As  between  him  and  the  de- 
fendant, he  1b  In  equity  a  first  mortgngee. 
with  all  the  rights  and  equities  Incident 
to  such  relation.  Pom.  Eq.  Jur.  §  413  et 
seq.;  Story,  Eq.  Jur.  §  64;  Moore  v.  Sup- 
ply Co.,  133  N.  Y.  144,  80  N.  B.  Rep.  736. 

The  defendant's  claim  to  the  fund  rests 
wholly  upon  the  selsure  of  the  vessel  at 
HHwaokee  under  Its  mortgage.  If  It  ap- 
peared that  the  plaintiff  had  abandoned 
her  at  that  port,  and,  with  knowledge 
or  the  situation,  had  refused  to  redeem  her 
from  the  claims  that  accrued  there,  nnd 
which  were  liens,  so  as  to  enable  her  to 
complete  the  voyage  and  earn  the  freight, 
then  the  case  would  present  some  equita- 
ble features  In  favor  of  the  defendant  that 
do  not  exist  now.  It  does  not  appear 


that  the  plaintiff  knew  of  the  detention 
of  the  vessel  understate  process,  or  that 
be  abandoned  her,  or  refused  to  pay  the 
charges  Incurred  while  the  vessel  was  in 
port.  For  aught  that  appears,  the  plain- 
tiff would  have  done  in  due  tlmelnst  what 
the  defendant  did,  namely, pay  thecharges 
against  the  vessel,  and  complete  the  voy- 
age. The  fact  that  the  defendant  had  no 
notice  of  the  asBBlgnment  to  the  plaintiff 
Is  not  Important.  An  unknown  eqnity  is 
sometimes  postponed  In  favor  uF  one  sob- 
sequent  In  time,  but  that  is  when  It  ap- 
pears that  the  party  has  done  some  art. 
Incurred  some  obligation,  or  made  some 
advances  that  he  would  not  havelncnrred 
or  made  had  the  true  situation  been  dis- 
closed to  him.  The  record  discloses  noth- 
ing of  that  kind  In  favor  of  the  defendant, 
except,  possibly,  the  advances  made  orex- 
pense  incurred  in  completing  the  voyage, 
and,  when  Indemnified  for  this  out  of  the 
fund,  any  equity  arising  from  that  clicum- 
Btauce  id  satisfied.  The  Judgment  of  the 
general  term  reversing  that  of  the  referee 
should  therefore  be  affirmed,  nnd  Judg- 
ment absolute  ordered  for  tbe  plaintiff, 
with  eoBts,  in  all  tbe  courts. 

EARL.  J.,  (dissenting.)  A  mortgage 
npon  a  vessel  In  this  country  Is  precisely 
like  other  chattel  mortgagee,  except  that 
It  must  be  registered  as  required  by  tbe 
federal  law;  and  it  Is  not  claimed  by  tbe 
counsel  who  argued  this  case  that  tbe 
mortnages  In  qusBtlon  are  not  to  be  treat- 
ed Jnet  as  If  they  were  npon  other  chat- 
tels. The  facts  are  undisputed,  and 
there  is  no  real  dispute  about  the  princi- 
ples of  law.  The  dispute  is  as  to  the  ap- 
plication to  the  facts  ut  this  case  of  prin- 
ciples of  law  recognized  by  botb  parties, 
and  established  beyond  controveray  by 
numerous  decisions.  There  were  three 
chattel  mortgages  upon  the  vessel.  Tbe 
first  was  held  by  Spauldlng,  the  second 
by  the  plaintiff,  and  the  third  by  the  de- 
fendant. The  first  mortgage  was  In  de- 
fault when  the  other  two  were  given.  A 
chattel  mortgage  carries  the  legal  title  to 
the  property  mortgaged  to  the  mortgagee 
conditionally,  and.  If  the  condition  be  not 
performed,the  mortgagee  at  onceupon  tbe 
default  becomes  tbe  absolute  owner  of 
the  property  at  law.  Tbe  only  right  then 
remaining  to  tbe  mortgagor  is  an  equity 
of  redemption,  a  right  which  becan  enforce 
only  In  equity.  He  has  no  title,  legal  or 
equitable,  to  the  property.  The  mort- 
gagee may  permit  him  to  remain  In  tbe 
lawful  possession  of  the  property,  bnt  bis 
use  and  possession  of  the  property  are 
merely  permissive,  and  tlie  mortgagee 
may  ut  any  mumeut  put  an  end  Co  tbe 
same.  If  any  one  wrongfully  takes  the 
property  out  of  tbe  possession  of  the 
mortgagor,  the  mortgagee  can  sue  him  lo 
trover,  trespass,  or  replevin;  and  if  any 
one,  without  authority  of  legal  process, 
seizes  the  property  agamst  the  will  of  tbe 
mortgagor  upon  any  pretense,  he  is  in  like 
manner  liable  to  the  mortgagee;  and  one 
interfering  with  the  property  left  In  the 
possession  of  the  mortgagor  by  the  mort- 
gagee after  default  may  be  liable  to  tbe 
latter.  If  either  of  the  subsequent  mort- 
gagees, tbe  plain  tin  or  defendant,  had 
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seised  and  sold  thft  reaael,  be  woDid  have 
been  a  wroDgduer  against  the  flrat  mort- 
gagee. The  roortKaKee  of  a  Tf«eel  baa  no 
Hen  on  the  freiiL^ht  sbe  earns^  or  abeolute 
light  to  the  freight  as  an  Incident  to  his 
mortgage.  He  can  obtain  the  freight  by 
taking  poBsesslon  ut  the  VPHSel,  (or  doing 
something  etjuWatent  thereto,)  after  de- 
fault In  the  condition  of  the  mortgage,  at 
anytime  before  the  cargo  has  been  fally 
discharged,  and  tbe  freight  tfans  fnlly 
earned.  I  do  not  onderstand  that  these 
prlnclplea  ot  law  are  In  any  degree  disput- 
ed by  the  learned  eonnsel  for  the  plaintiff, 
and  they  are  substuntlally  laid  down  In 
many  cases,  among  which  are  the  follow- 
ing: Butler  V.  Miller.  1  N.  T.  496;  Jodson 
Y.  Baaton.SSN.T.  684;  Casserly  v.  Wlther- 
beo,  119  N.  y.823.  28  N.  B.  Ren.  1000;  Lead- 
better  t.  Lnadb^tter.  125  N.  T.  390.  'X  N.  E. 
Rep.  265;  Moore  t.  Supply  Co..  133  N.  Y. 
144,  80  N.  E.  Rep.  736;  Esson  v.  TarbHI,  9 
Cash.  407;  King  v.  N'eale,  114  Mass.  Ill; 
PeclceF  V.  Hllsby.  123  Mass.  108:  The  Wex- 
ford,? Fed.  Rep.  «74,681;  Wilson  WH- 
flon.  It.  B.  14  Brown  t.  Tanner, 

L.  B.  S  Ch.  App.  597;  Collins  t.  Lamport, 
11  Jor.(N.S.)  1;  Credit  C<>.  v.  Wilson,  L.  R. 
7Ch.  App. 507;  Kersnlll  v.  Bishop,  2  Oromp. 
A  J. 529;  BuBden  t.  Pope,  L.R.3  Exch.209. 

The  plaintin  does  not  base  any  substan- 
tial right  here  upon  his  mortgage.  By 
virtDA  oT  that  taken  after  default  in  the 
am  mortgage  he  obtained  no  title.  Inter- 
cat,  or  pToiMPty  Id  tb«  Teaael.  He  did  not, 
an  agalnac  the  first  mortgagee,  obtain 
«ven  a  ilen  on  the  Teasel.  AH  he  got  was 
tbe  mortgagor's  right  of  redemption. 
His  mortgage  was,  however,  of  some 
farther  value  to  Mm  against  the  mortga- 
gor. As  agafnet  her  he  coald,  after  do- 
fiialt  In  the  payment  of  hla  mortage.  If 
ttae  flrat  mortgagee  did  not  Interfere, 
take  poesesBton  of  tbe  Tessel.  and  misbt 
tbaa  Intercept  freight  which  she  bad 
«amed  In  the  manner  above  stated ;  and 
he  conld  retain  the  pousession  of  tbe  Tea- 
sel as  against  the  defendant,  the  third 
mortgagee.  But  the  eelxure  and  posses- 
sion ot  tbe  vessel  in  tblg  case  by  the  plain- 
tiff were  of  no  value  or  Importance,  as 
tbere  was  no  freight  to  Intercept,  and  he 
cuuld  not  sell  her.  or  make  any  profit  out 
of  her,  haTlug  no  right  or  title  whatBTer 
to  her.  Therefore,  when  be  surrendered 
the  possession  ot  the  Tessel,  he  parted 
wltb  no  valuable  right.  He  then  ob- 
tained froita  ttae  mortgagor  an  assign- 
ment  of  tbefrelght  to  be  earned  by  tbe 
vessel  npon  the  two  round  voyages  to 
Cbicago  and  back  to  Buffalo.  His  sur- 
render of  the  possession  ol  the  vessel  was 
absolute,  and  It  was  tbe  inducement  to 
and  consideration  for  the  assignment  of 
tbefrelght.  Tbe  mortgagor  resumed  the 
posseadon  of  the  vessel  as  she  had  her 
before.  She  was  not  to  navigate  her  In  - 
any  eenae  as  tbe  agent  of  tbe  plaintiff,  nor 
upon  his  responsibility,  but  dlie  was  to 
navigate  her  In  her  own  right,  for  her 
own  beneflt,  and  at  her  own  expense,  ex- 
cept that  she  was  to  apply  the  freight 
earned,  lees  the  towage  charges,  io  dis- 
charge of  her  debt  to  tbe  plaintiff.  Tbe 
poaltloDof  the  plaintiff,  1  ben, ia  as  assignee 
of  tbe  freight, and'only  that.  His  position 
aa  assignee  la  notimproved  oc  ■trengtbened 


by  tbe  fact  that  he  also  held  the  second 
mortgage.  Hisrlghts,  whateverthey  may 
be,  are  as  such  assignee,  and  bis  counsel 
does  not  contend  that  be  has  any  other 
upon  which  to  base  bis  action.  But  here  oc- 
curs the  fallacy  in  his  counsel's  argument. 
What  right  had  the  mortgagor  to  assign 
tbefrelght?  !:ihehad  no  title  to  or  prop- 
erty In  the  vessel.  She  could  assign 
frelgbt  which  nbe  expected  to  earn,  and  11 
she  earned  it,  it  would  belong  to  ber  as- 
signee; bat  she  could  not  In  any  way 
bind  the  Tossel  by  sneh  an  assignment  for 
freight  nblcb  she  noTer  earned.  Plain- 
tiff's counsel  does  not  take  notice  ot  the 
fact  that  all  she  owned  as  to  the  vessel  at 
the  time  of  the  assignment  wafi  a  mere 
equity  of  redemption,  enforclble  In  equity. 
Whatever  right,  therefore,  the  plaintiff, 
as  assignee,  got  wcw  the  right,  not  to. tbe 
Ireigbt  which  tbe  vessel  might  earn,  but 
only  to  tbe  freight  she  might  earn  with 
the  vessel,  and  which  would  thus  other- 
wise be  payable  to  her.  But.  even  If  she 
had  been  tbe  legal  owner  ot  tbe  vessel  at 
the  time  of  the  assignment  of  tba  freight 
to  the  plaintiff.  It  would  make  no  dftfeT' 
ence.  Tbe  unearned  freight  of  a  vessel 
may  be  assigned  in  equity,  and  sncb  an 
assignment  Is  governed  by  the  same  rules 
which  govern  tbe  transfer  of  anything 
not  in  esse.  The  assignment  can  have  no 
positive  operation  to  transfer  In  preesenti 
property  In  a  thing  not  In  esse,  bnt  it 
operates  by  way  of  present  eonxract  to 
take  effect  and  attaeh  to  the  thing  as- 
signed when  and  as  soon  as  It  comes  in 
esse.  Mitchell  v.  Wluslow,  2  Story,  OSU, 
U39.  Suppose  Mrs.  NIms,  after  the  assign- 
ment of  the  freight,  had  sold  the  vessel  to 
a  bona  fide  purchaser,  and  be  bad  made 
the  voyages  and  earned  the  frelgbt;  or 
suppose  some  mere  wrongdoer  had  taken 
tbe  vessel  against  ber  will,  and  bad 
earned  the  freight,— could  the  plaintiff  in 
either  case  have  claimed  the  freight? 
Suppose  the  owner  of  a  farm  assigns  the 
crops  to  be  grown  upon  bis  farm  the 
ensuing  year,  and  he  altevwards  sells  his 
farm  to  a  t>oaa  fide  purchaser,  wbo  sows 
and  harvests  the  crops,  can  the  as- 
signee  claim  them?  Or  suppose  tbe  own- 
er of  a  farm,  to  secure  an  antecedent  debt, 
or  money  presently  advanced,  assigns  the 
proceeds  of  all  His  crops  tor  the  ensuing 
year,  and  the  owner,  after  sowing  the 
crops.  Is  ejected  from  the  farm,  either  by 
legal  process  or  by  a  wrongdoer,  and  the 
person  thus  taking  possession  cares  for 
the  crops,  harvests  them,  sells  them,  and 
thns  obtains  the  proceeds,  can  tbe  as- 
signee maintain  an  action  against  blm 
for  such  proceeds,  claiming  to  be  the  lettal 
owner  thereof?  AU  that  Is  assigned  or 
can  be  asnlgned  In  such  casw  is  the  freight 
or  property  to  come  In  esse  in  tbe  future, 
which,  but  fur  tbe  assignment,  would  be* 
long  to  the  assignor.  His  asslgnmeut 
operates  to  take  tbe  property  away  from 
bim  then,  and  vest  it  in  hie  assignee.  But 
wbeu  he  never  brings  the  property  In  esse, 
there  te  nothing  for  his  asidgnment  to 
operate  on. 

Now,  what  happened  here?  The  vessel 
was  taken  to  Chicago,  and  then  to  Mil* 
wankee,  where,  after  taking  on  a  cargo, 
sfae  was  Irosen  in  for  tba  winter,  Tbea  tn^'. 


Digitized  by  Google 


842 


NOBTHXASTKBK  BEPORTEB.  YoL.  84. 


wards  spiiDK  Bbe  waB  attached  for  Hem 
and  claims  against  her,  and  the  defeadaot 
foond  ber  io  the  pussessluo  of  tbesfaerlff 
under  bis  seltare.  It  tben,  knowing  nutb- 
inK  aboat  tbe  claim  of  the  plaintiff,  us- 
ing Its  mortgage,  replevied  the  Tpseel  from 
the  sheriff,  and  paid  953t>.76  to  discharge 
the  claims;  and  then  It  took  possession 
of  the  veseel,  and  navigated  her  to  Bnffa- 
lo,  paying  all  tbe  expense,  and  discharged 
the  cargo,  and  received  the  freight  before 
it  knew  any  thing  abont  tbe  clulm  of  tbe 
plaintiff.  It  probably  knew  of  ber  mort- 
gage, but  that  gave  tbe  plaintiff  no  lien 
opon  the  freight.  All  this  the  defendant 
did  by  the  consent,  permission,  and  aa- 
tboi-lty  of  the  flret  mortgagee,  the  general, 
abaolnte  owner  at  law.  The  defendant 
was  tbos  a  wrongdoer  to  no  one  in  tak- 
ing poasesHlon  of  tbe  vessel  at  Milwaukee. 
Its  act  was  not  a  wrong  to  tbe  plaintiff 
as  mortgage,  becaose,  as  snch,  be  bad  no 
title  or  property,  legal  or  equitable,  in 
tbe  Tessel,  and  no  Hen  npon  or  tight  to 
tbe  freight.  It  was  not  a  wrong  to  blm 
as  aastoiee  of  tbe  freigbt,  becanae  tbe  vea- 
a&  bad  been  lawfully  taken  oat  of  tbe 
posBCHSlon  of  the  mortgagor,  and  ber  voy- 
age thus  broken  up,  and  because,  for  rea- 
sons  above  stated,  he  acquired  no  right  to 
unearned  freight,  and  bad  no  Hen  on  or 
interest  in  tbe  vessel  for  the  freigbt.  It 
was  nut  A  wrong  to  tbe  owner,  the  flrst 
mortgagee,  because  he  consented  to  and 
enthorlsed  it.  Having  takeu  posaeeBlou 
of  the  veseel  witb  tbe  consent  of  the  own- 
er, its  possesslnn  was  lawful  against  the 
whole  world.  Tbe  mortgagor  did  not 
earn  tbe  freight,  bnt  the  defendant  earned 
It.  We  are  not  necessarily  deaHng  here 
with  tbe  rlgbta  which  tbe  owner  can  give 
to  an  aaslgnee  of  freigbt,  bnt  with  tbe 
rights  which  one  not  having  an  atom  of 
ownership  or  property  In  tbe  vessel  can 
give.  We  are  not  dealing  with  freight 
earned  by  tbe  assignor,  bnt  with  freight 
earned  by  the  defendant.  Under  snch  cir- 
cnmstauces,  there  is  absolutely  nnauthor- 
Ity—absolately  no  principle — which  sanc- 
tions tbe  maintenance  of  this  action  by  the 
plaintiff  aa  assignee  of  the  freight.  He 
could  not  even  have  maintained  theactlon 
against  a  wrongdoer  who  had  selied  and 
navigated  the  vessel  to  Buffalo,  and  bad 
thus  earned  the  freight.  Macb  less  can  be 
maintain  it  against  one  who  baa  the  con- 
sent and  sanction  of  the  true  owner. 

It  is  probably  trne  that  the  first  mort- 
gagee, by  expressly  absenting  to  and  eoun- 
tenanetng  tbe  action  of  the  defendant  In 
taking  tbe  vessel  and  the  freight,  became 
Jnst  as  accountable  for  the  freight  in  an 
action  for  redemption  from  his  mortgage 
as  If  he  had  actually  himself  received  the 
freight.  Credit  Co.  v.  Wilson,  snpra. 
But  he  could  be  made  liable  for  it  only  in 
an  equitable  action  for  redemption, 
bronght  against  blm  by  tbe  mortgagor, 
or  one  of  tbe  subsequent  mortgagees. 
In  Bucb  an  action  he  cuald  be  compeHed 
to  account  for  all  the  profits  be  had  per- 
mitted and  allowed  any  one  else  to  make. 
But  no  action  whatever  can  be  main- 
tained against  tbe  defendant  for  tbe 
freight,  Iweanae  Ita  reeelpt  of  It  was  right- 
ful ag^at  the  whole  world;  and  certain- 
ly •  lesal  action  like  tbia  eannot  be  main- 


tained against  It  by  the  plaintiff,  clalmlDK. 
to  be  the  legal  owner  of  the  freight. 

Much  has  been  said  in  this  case  about 
the  superior  equity  of  the  plaintiff  to  this 
freight.  Upon  the  trial  he  planied  him- 
self upon  hla  legal  rights  as  assignee,  aad 
no  proof  was  given  us  to  the  eqaitles,  and 
there  are  no  Qndlogs  of  fact  or  law  as  to 
the  eqnitles.  There  are  no  findings  from 
which  we  can  knowordetermlneanythhts 
except  tbe  legal  rights  of  the  parties.  As- 
we  have  shown,  plaiatiff's  mortgage  gara 
falm  no  equitable  right  to  the  freight,  and 
he  obtained  no  equitable  right  to  it  as  as- 
signee. Where,  tben, does  his  equity  come 
from?  What  equity  has  be  against  the- 
defendant,  which  took  the  vessel  at  Mil- 
waukee, paid  the  cha^^  upon  which  she 
had  been  aelaed  and  waa  detained,  navi- 
gated her  to  Bnltalo  at  Its  own  risk  and 
expense,  and  thus  earned  the  freight?  It 
we  were  willing  to  dispose  of  this  case  up- 
on mere  humanitarian  views,  guided  by 
our  feelings  of  beneficence,  we  cannot  even 
determine  upon  this  record  which  of  the 
two  parties  will  antfer  or  lose  tbe  nutst  by 
being  deprived  o!  this  freight.  Ail  we 
have  abowlng  tbe  relatloos  and  equities 
between  these  parties  Is  the  tbree  mort- 
gages and  their  amonnts,  the  assignment 
and  earning  of  the  freight,  and  the  fact 
that  the  plaintiff  finaHy  took  cn  nsslgn- 
ment  of  tbe  first  mortgage,  paying  the  toll 
amount  due  thereon.  For  angbt  that  ap- 
pears In  this  record,  he  may  have  full  ••- 
cority  for  all  that  la  due  to  him  from  Mrs. 
Nima.  We  know  nothing  about  tbe  equi- 
ties, and  we  must  dispose  of  tbla  rase  up- 
on the  facta  as  they  appear,  applying  tn 
them  the  rules  of  law,  mostly  elementary, 
which  we  are  bound  to  administer.  Tbe 
order  of  tbe  general  term  should  be  re- 
versed, and  the  Jndsment  entered  upon  the 
report  of  tbe  referee  affirmed,  with  roata. 
AH  concur  with  O'BBIEN,  J., except  BABL. 
and  PECKHAM,  JJ.,  who  dlSMnt 


(US  M.  T.  UT> 
HBMMEINS  V.  NEU30N. 

(Oonrt  of  Appeals  of  New  Twk.  Jnna  U, 

1S93.) 

SuxTDBB— £Ivn>HXOB  —  DiBKOxioN  or  Vkbdict— 

AonOKABLB  WOKDS — WHAT  ARB. 

1.  In  an  action  for  alandw  la  charging 
plaiatiff  with  Bendinir  an  obscene  letter  throngn 
the  mail,  plaintiff  contended  that  defendsjit 
himself  sent  the  letter,  for  the  purpose  of  bas- 
ing a  charge  thereon  against  plalotiff.  The  evi- 
dence to  Bopport  this  iSBne  was  that,  at  the 
raeeting  of  the  committee  before  whom  the 
chaise  againat  plalatifF  was  being  heard,  de- 
fendant refused  to  allow  her  to  see  the  letter; 
that  she  took  it  out  of  his  hand,  and  looked  at 
it,  and  that  In  her  opinion  tbe  letter  "t"  In  a 
word  written  on  the  margin  of  the  letter  was 
in  defendant's  handwriting,  her  reason  for  snch 
coQcluBioQ  being  that  defendant  always  crossed 
his  t'B  in  the  middle;  that  the  "s"  In  "Mrs." 
In  the  direction  on  the  envelope  was  also  In 
defendant's  handwriting.  The  letter,  when  pro. 
dnced  on  trial,  had  so  writing  on  the  maisia, 
which  she  exvwaed  by  saying  that  It  bad  beoi 
cut  off,  bnt  the  letter  showed  no  evidence  of 
having  been  cut,  and  on  a  former  trial  of  tbe 
same  cause  she  liad  testified  that  she  thought 
the  direction  on  the  euvel<^  was  In  a  Iranian's 
handwriting.  BM,  that  such  Isaaa  was  vn^er- 
ly  taken  away  fnnn  the  inr. 
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2.  Words  (TOokfen  of  a  woman,  "that  ihe 
VTBs  in  the  habit  of  entertaininf;  f^ntlemen 
callers  at  all  boara  of  the  night,"  do  not  necea- 
sarily  impute  unchaatlty. 
Peckham  and  MaTnatd.  JJ.»  ^Usaenting. 

Appeal  from  supreme  eonrt*  general 
term,  fuartb  deuartment. 

Actlun  by  Emily  Hemmens  aguluat  Ed- 
ward D.  NetBOD  for  slander.  From  a 
JuJgnient  of  the  Keneral  term  (13  N.  Y. 
Supp.  175)  alflrming  a  Judgment  entered 
OD  a  verdict  directed  for  deleudaota  plain- 
tiff appeals.  AfQrmed. 

Oswald  B.  Backus,  for  appelant.  Jobn 
D.  Kernan,  lor  respondent. 

O'BRIEK,  J.  The  principal  qoestlnn  la^ 
tbia  ease  arises  upon  an  exci^ptlon  taken 
to  tbe  direction  <tf  a  verdict  fortbo  defend- 
ant upon  tbe  fifth  trial  of  an  action  of 
slander.  Tbe  defaniatorycharge  iealleged 
to  have  beea  made  by  the  defendant  of 
and  conoemlng  the  plaintiff,  In  the  month 
uf  February,  1878.  and  consisted.  In  sub- 
stance, of  a  statement  to  B.  J.  Beach, 
and  other  wortby  citizens,  that  the  plain- 
tiff on  January  19, 1878,  mailed  to  the  de- 
fendant's wife,  at  Rome,  N.Y.,  a  sealed  pre- 
paid envelope,  directed  to  her,  in  which 
was  Inclosed  a  printed  letter  or  circnlar 
containing  ot>scene  and  indecent  matter. 
Ttae  defendant  was  at  tbe  time,  and  stIU 
la,  tbe  principal  of  the  tnstltntlon  for 
deaf-mntes  at  Rome,  one  of  the  charitable 
loatltutlons  of  tbe  state.  The  plaintiff 
was  then  thesnperlntendent  of  thesewlug 
department,  and  her  duty  was  to  superin- 
tend the  making  of  clothing  tor  tbe  chil- 
•dren  In  tbe  tostitntion,  and  also  to  In- 
Btroct  a  classfn  sewing.  Tbegeneralman> 
agement  of  tbelnntltDiionlBcommltted  by 
tbe  statute  to  a  board  of  trnsteea  or  di- 
rectors, with  power  to  enact  by-laws  or 
rates  and  regulations  for  the  government 
of  tbe  institntlon,  and  Mr.  Beach  was  the 
president  of  the  board.  Under  the  by- 
laws adopted  the  actual  management  Is, 
to  a  great  extent,  devolved  upon  an  exec- 
utive committee  composed  of  Ovemembers 
of  tbtfboard,  of  wblch  tbe  president  was 
alwayv  to  be  one.  Tbe  defendant  was 
really  tbe  executive  head  and  manager  of 
tbe  Instltotion.  It  was  his  duty  and  his 
right,  under  tbe  rules  and  regulations 
adopted  for  Its  government,  to  attend  the 
meetings  of  tbe  board,  to  make  reports 
In  writing,  and  to  partleipat*  In  tbe  dls- 
-coasions.  Subject  to  the  directions  of  tbe 
board,  be  bad  charge  of  tbe  technical, 
moral,  and  religious  Instruction  of  tbe  in- 
mates. He  was  reqnlred  to  regulate  tbe 
.course  of  Instruction  In  the  classes,  exam- 
inations, exhibitions,  retlgioas  services  In 
the  chapel,  and  was  blmself  to  have  the 
Immediate  charge  of  tbe  advanced  class. 
Be  was  required  to  cundnct  all  tbe  corre- 
apondeuee.employ  and  dismiss  all  persons 
necessary  to  he  employed,  unless  officers 
of  the  institntlon  or  peraons  appointed  by 
tbe  board,  and,  with  the  approval  of  tbe 
executive  committee,  he  hud  power  to 
MHspend  any  professor,  officer,  or  teacher 
appointed  by  tbe  board.  It  was  his  duty 
to  keep  a  book  in  wblcb  should  be  entered 
ail  events  worthy  of  note  relating  to  tbe 
Ifutitotlon,  wbich  was  to  be  tbe  property 


of  ttae  tmstera,  and  submitted  to  tbem  at 
the  quarterly  meetings,  and  always  open 
to  tbe  Inspection  of  tbe  executive  com- 
mittee. 

There  is  no  dispute  as  to  the  fact  that 
the  defendant  received  tbe  letter  referred 
to  In  tiie  regular  mall  of  the  InstltutloD. 
The  proofa  show  that  he  gave  It  to  bis 
wife,  to  whom  It  appeared  to  be  directed, 
and  that  sbe  openeid  It,  and,  after  looking 
at  Its  contents,  nature,  and  character, 
handed  It  back  to  biro.  An  inspection  of 
tbe  paper  indicates  that  It  had  been  cut 
from  a  book  or  pamphlet  prepared  for  ad- 
vertising what  were  called  female  remedies 
of  one  Dr.  Goft,  of  Syracuse.  At  tbe  bot- 
tom of  one  of  the  pages  it  Is  signed,  "A 
Lady  Friend, *ln  pencil,  tbe  writing  ap- 
pearing to  be  that  of  a  woman,  and  in 
another  part  uf  the  paper,  following  an 
advertisement  of  certain  applianres  fur 
females,  there  was  written.  In  apparently 
tbe  eamebaod.  In  pencil,  a  statement  that 
she,  whoever  tbe  author  was,  bad  used 
them,  and  that  they  would  accomplish  tbe 
desired  purpose.  Without  further  de- 
scription, it  is  sufficient,  for  every  pur- 
pose of  this  appeal,  to  say  that  It  was 
srussly  obscene  and  Indecent,  and  the 
charge  that  the  plaintin  was  the  author 
of  it,  or  rather  sent  it  to  the  defendant's 
wife,  through  the  mail,  was  defamatory, 
and  prima  fude  actionsble.  The  defend- 
ant examined  the  writing  in  tbe  body  of 
the  paper  and  the  directions  on  the  envel- 
ope, and  compared  It  with  signatures  and 
letters  of  the  plaintiff  and  others  in  the  In- 
stitution, which  were  in  the  office,  and  be 
then  formed  tbe  opinion  that  tbe  plaintiff 
was  the  person  wbnaentlt.  Havlngraade 
this  examination,  be  took  the  letter  and 

Capers  to  Mr.  Beacb,  the  chairman  of  tbe 
oard  and  of  tbe  executive  committee, 
and  consulted  with  him  in  regard  to  the 
matter.  In  this  Interview,  It  may  be  as- 
sumed from  tbe  proof  that  tbe  defendant 
expressed  the  opinion,  In  words  of  more 
or  less  posltlveness,  that  the  plaintiff  was 
tbe  person  who  sent  the  letter.  Mr. 
Beacb,  after  an  examination  of  the  letter, 
and  comparing  It  with  tbe  genuine  letters 
and  signatures  of  tbe  plnlntlfr,  wblcb 
were  before  him,  agreed  with  the  defend- 
ant, but,  for  greater  caution,  suggested 
that  all  the  papers  be  sent  to  an  expert  In 
New  York  tor  examination  and  bis  opin- 
ion. This  course  was  adopted,  and  all  tbe 

Sapen  were  sent,  and  in  due  time  re- 
amed, with  tbe  expert's  opinion  that 
the  address  on  tbe  envelope  and  the  pencil 
writing  in  the  circular  were  written  by  the 
plaintiff.  A  meeting  of  tbe  executive 
committee  was  then  called,  and  the  plain- 
tiff notified,  and  ahe  was  present  at  the 
meeting,  and  so  wuntbedefendant.  There 
Is  considerable  conflict  In  the  testimony 
wlrb  respect  to  what  actually  took  place 
at  tbe  meeting,  and  especially  as  to  what 
tbe  defendant  said,  but  the  Jury  could 
have  found  that  he  then  and  there  stated 
and  chained,  in  substance,  that  the  plain- 
tiff sent  tbe  letter,  and  she  was  discharged 
under  tbe  direction  of  the  committee  that 
day. 

Tbe  conrt  beld  that  tbe  defense  of  t>rivi> 
l^e,  contained  In  tbe  answer,  was '  estab- 
lished, and  that  there  was  uo  Quea'tton  for 
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tb«  Jury.  The  general  term  has  repeated- 
ly reversed  JudjzmeotH  In  the  plaintiff's  fa- 
vor, (24  HDD.  395,89  HuQ.Ud,  and  13  N.  Y. 
St.  Bep.  211.)  EDd  has  Anally  afflrraed  the 
Judgmeat  entered  upon  tlie  verdict  direct- 
ed aeainst  ber.  Tbere  can  be  iio  doubt 
tbat  tbe  occasions  apon  wblcb  tbe  defend- 
ant Is  Rtaown  to  bave  made  tbe  cfaarga 
were  prlvlleKed;  tbe  only  qoeHtlon  being 
as  tu  its  nature  and  extent.  Tbe  defend- 
ant occupied  an  Important  and  responsi- 
ble office  undur  tbe  authority  of  tbe 
state,  Involving  tbe  performance  of  duties 
uf  tbe  most  varied  and  delicate  nature, 
upon  which  tbe  efficiency  and  welfare 
of  tbe  Institution  largely  depended.  It 
was  bis  doty  tn  watch  and  carefully  ob- 
serve tbe  moral  conduct,  not  only  of  the 
ebiidren  committed  to  bis  <'harge,  but, 
even  in  a  greater  degree^  the  teaciiera, 
upon  whone  Influence  and  example  so 
much,  for  good  or  evil,  depended.  It  was 
essential  tbat  be  should  beat  liberty  tu 
communicate  freely  wUh  the  governing 
body  as  to  any  matter  touctaing  tbe  con- 
duct of  either  the  teachers  ur  the  pupils. 
This  he  could  not  do  if  hampered  by  the 
tear  ot  penalties  tliat  could  follow  errors 
of  judgment  or  mistakes,  as  to  wbo  was 
or  waH  not  properly  chargeable  with  im- 
proper conduct.  In  some  cases  the  privi- 
lege wbicb  tbe  law  gives  tn  persous  In 
such  circumstances,  to  speak  freely.  Is  ab- 
solute, bowever  mallrioua  the  Intent  or 
false  the  charge  maybe.  This  Inimnnity 
applies  to  words  defamatory  of  tbe  char- 
acter of  another  spoken  by  a  member  of 
a  legislative  body  In  debate  or  In  due 
course  of  proceedings,  by  counsel  in  argu- 
ments pertinent  to  the  Issue  before  tbe 
cuurtg  of  Justice,  by  military  officers  In  re- 
ports or  statements  to  tbeir  soperlors, 
and  all  acts  of  state.  From  eunstdera- 
tlons  of  public  policy,  and  to  eecnre  the 
unembarrat>i)ed  and  efficient  administra- 
tion of  Justice  and  public  affairs,  tbe  law 
denies  to  the  defamed  party  any  remedy 
through  an  action  for  libel  or  slander  In 
sucb  caaea.  Hastings  v.  Lusk,  23  Wend. 
410;  UooEVXT.  Bank.  128  N.  Y.  430.  26  N.  £. 
Bep.  1048. 

The  courts  have  refused  to  extend  tbe 
cluas  of  cases  where  absolute  privilege 
applies,  and  I  shall  assume  it  does  not 
apply  to  this  case,  though  it  would  per- 
haps be  difficult  to  make  a  satisfactory 
distinction,  founded  upon  principle,  be- 
tween tbe  case  of  defamatory  worda  in  a 
petition  to  a  legislative  body  or  com- 
mittee, or  tbe  reports  of  military  offi- 
cers, and  tbe  character  of  tbe  charge  In 
this  case,  and  the  circumstances  under 
which  It  was  ma<iu.  If  the  defendant 
believed  tbat  the  plaintiff  was  tbe  person 
wbu  sent  the  letter,  it  was  bis  duty  to 
eommnnlcata  the  fact  to  tbe  exeenttve 
committee  and  tbe  prei^dent,  all  ot  whom 
bad  a  correapondlog  doty  with  respect 
to  everything  that  concerned  the  welfare 
of  the  Institution,  and  bis  statements,  un- 
der sucb  circumstances,  were  confidential 
and  privileged  until  tbe  plaintiff  removed 
tbe  privilege  by  proof,  on  her  part,  of 
actual,  as  It  is  sometimes  called,  express 
malice,  or  malice  In  fact.  Ilyam  v.  Col- 
lins, 111  N.  Y.  143, 19  N.  £.  Bep.  76;  Tan- 
dersee  r.  McOregor,  13  Wend.  545;  Van 


Wyck  T.  Asplnwail,  17  N.  Y.  190;  Waab- 
bnm  V.  Cooke,  8  Oenio,  120;  Balatead  r. 
Nelson,  86  Hun,  165;  Moore  v.  Bank, 
sapra.  This  kind  of  malice  which  over- 
comes and  destroys  the  privilege  is  of 
coarse  quite  distinct  from  tbat  which  tha 
law.  In  rhe  first  instance,  imputes  witb 
respect  tn  every  defamatory  cbarge.  Irre- 
spective of  motive.  It  has  been  defined  to 
be  an  "Indirect  and  wicked  motive  wblcb 
Induces  tbe  defendant  to  defame  the  plalo- 
tltt."  Odg.  Sland.  &  L.  267.  Unless  we 
can  find  in  tbe  record  In  this  case  some 
proof  which  would  warrant  tbe  Jury  in 
finding  tbeexistence  ot  such  wicked  motive 
on  the  part  ot  tbe  defendant  when  he 
made  the  charge  In  question,  then  tbe 
direction  of  tbe  learned  trial  Judge  was 
correct,  end  the  Judgment  must  stand. 
Tbe  question  is  not  whether  tbe  charge 
is  true  or  false,  nor  whether  the  defend- 
ant bad  sufficient  cause  tn  believe  that 
the  plaintiff  sent  tbe  letter,  or  acted 
bastily,  or  In  a  mlatake,  but  tbe  qnea- 
tlon  is,  tbe  occaBioo  b^ng  privUegcd, 
whether  there  Is  evidence  for  tbe  Jury  that 
be  knew  or  believed  it  to  be  false.  Tbe 
defendant  may  have  arrived  at  conclu- 
sions without  sufficient  evidence,  but  tbe 
privilege  protects  btm  from  liability  od 
tbat  ground  until  the  plalntlB  has  over- 
come tbe  presumption  of  good  faith  tiy 
proof  of  a  malicious  pnrpose  to  defame 
her  character,  under  cover  of  the  privi- 
lege. The  plaintiff  must  be  able  to  polat 
to  Hume  evidence  in  the  record  tbat  would 
warrnnt  tbe  Jury  In  Imputing  this  guilty 
motive  to  tbe  defendant  before  her  ap- 
peal can  be  sustained.  Akj  malice  was  an 
essential  element  uf  ber  case,  not  to  be 
implied  from  tbe  charge  Itself,  but,  quite 
the  contrary,  from  tbe  occasion  on  wblcb 
It  was  made,  the  burden  of  eetablisbins 
tbat  fact  was  upon  her.  Tbe  record  dis- 
cJoeea  no  motive  whatever  on  the  part  of 
the  defendant  for  any  charge  against  tbe 
plaintiff  which  he  knew  to  be  false,  or  did 
not  believe  to  be  true.  We  must  there- 
fore look  tbrongb  tbe  evidence  fur  proof 
of  malice  witbout  any  apparent  reason 
or  motive  for  It.  In  the  fimt  place, 
whoever  sent  the  letter,  tbere  Is  no  dis- 
pute as  to  its  character,  ur  the  fact  that 
the  defendant  received  It.  Having  re- 
ceived It,  nothing  could  be  more  natural 
oo  bis  part  than  to  form  some  opinluo 
from  the  facta  at  band  as  tu  who  sent  It. 
He  knew  tbe  plaintiff's  handwriting,  or 
at  least  be  supposed  be  did.  Witb  this 
knowledge,  and  a  careful  comparison  ot 
the  letter  with  tbe  genuine  writing  of  the 
plaintiff,  which  be  bad  at  hand,  he  says 
tbat  he  formed  the  opinion  tnat  she  was 
tbe  person  wbo  sent  tbe  letter.  Tbeu,  for 
greater  caution,  be  consulted  Mr.  Beach, 
wbo  was  nut  only  a  la wyernf  experience, 
bat  tbe  president  of  the  governing  body, 
having  general  charge  of  the  institution, 
and  ot  tbe  executive  committee,  and  be 
agreed  In  that  conclusion.  Whateveratate- 
ments  he  made  to  Mr.  Beach,  and  what- 
ever opinions  he  exprMsed,  however 
strong  or  erroneous,  were  ot  the  most  con- 
fidential character.  But,  aa  tbere  was 
still  tbe  possibility  ot  mistake  present  to 
their  mind,  both  concurred  In  tbe  angge»< 
tlun  tu  prueure  tbe  opinion  of  a  eompe- 
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tent  expert,  and  It  was  proeDred,  with 
tbe  refinlt  nlreudy  stated.  Tbus  far  tbere 
ia  nut  the  slightest  groand  for  Impntlng 
bad  fatth  to  tbe  defendant,  because  every 
mure  id  coDBlstent  wltb  the  condact  ol  a 
man  bonently  seeking  for  tbe  trutb.  Tbe 
learned  counsel  tor  tbe  plalntltf  has  col- 
lected some  lacts  and  elrcnmataneee  tbat 
-flDtedate  tbe  receipt  ol  tbe  letter,  whicb 
he  contends  tend  to  prove  mBlk'e.  There 
Is  some  proof  that  In  the  fall  of  1877  the 
defendant  crlUcieed  the  plaintiff's  con- 
duct, and  said  aometbinK  ahout  dls- 
charglnK  ber.  It  was  the  defendant's 
right  and  dnty  to  freely  criticise,  and 
eren  reprove,  tbe  plaintiff  or  any  other 
teacher,  whenever,  In  his  JndKment,  it 
was  necessary,  and  the  exercise  of  tbat 
right  In  the  performauce  of  that  duty  Is 
not  evidence  of  malice,  or  of  that  wicked 
design  to  assail  the  plalQttfT'H  reputation 
without  cause.  If  this  were  not  so,  tbe 
bead  of  snch  an  Instltntlon  could  not  per- 
form bis  duty  without  Incurring  the 
charge  of  nctlnK  from  malicious  motives. 
There  was  evidence  In  tbe  case  that  on 
the  evenlUK  of  January  19^878,  tbe  plain- 
tiff went  from  Rome  to  Dtica,  returning 
on  the  6:25  train  the  same  day.  This  was 
for  the  purpose  of  sbowlnK  that  she  could 
not  have  put  a  letter  in  tbe  mall  rec^red 
when  this  one  was.  Tbe  absence  of  the 
plaintiff  tor  a  veryshort  time  on  tbe  after* 
noon  that  the  letter  was  received  proves 
very  little  that  Is  material  to  tbe  case. 
If  it  bad  the  slightest  hearing  on  any 
question  in  the  case.  It  certainly  did  not 
prove,  or  tend  to  prove,  that  the  defend- 
ant knew  she  was  absent,  or  knew  tbat 
Bbe  could  nut  have  mailed  tbe  letter,  or 
that  she  did  not  mall  it,  and  nothing 
abort  of  such  proof  could  have  any  bear- 
ing on  the  question  of  malice. 

There  Is  really  but  one  theory  of  tbe  case 
upon  which  actual  malice  can  be  imputed 
to  tbe  detendant,  and  tbat  is  the  one 
which  the  connsel  tor  tbe  plaintiff  urges, 
and  to  which  most  of  the  testlmnny  In  the 
case  is  directed,— that  be  himself  sent  this 
letter  and  circular  to  his  wife.  Of  course, 
this  involves  the  farther  hypntbeals  that 
he  sent  it  for  tbe  t-urpoBe  of  basing  upon 
it  a  false  charge  against  the  plaintiff  as 
Its  antbor  and  sender.  It  need  not  be 
said  that.  If  this  theory  Is  correct  In  fact. 
It  establishes  malice  of  tbe  blackest  kind, 
and.  If  tbere  .lB  any  proof  of  It.  the  case 
should  have  been  submitted  to  the  Jury. 
In  searching  for  any  evidence  to  sustain 
this  theory,  or  tending  to  sustain  It  In  the 
elfghtest  degree,  the  mind  naturally  looks 
for  Rome  motive  on  tbe  part  of  the  defend- 
ant tbat  could  possibly  move  hfm  or  any 
one  to  defame  the  plain  tiff's  reputation  by 
such  dark  and  crooked  methods,  and  none 
whatever  Is  suggested.  On  the  contrary, 
the  proof  Is  that  but  a  short  time  before 
the  transaction  In  question  Hbe  was  an  ap- 
plicant before  the  board  uf  trnstees  for  an 
increase  of  salary,  and  the  defendant  aided 
and  sustained  ber  application,  and  it  was 
eaccesatul.  In  the  anmmer  ol  1H77  the  de- 
fendant was  married,  and  visited  England 
with  his  wife.  While  there  he  received  a 
letter  from  the  plaintiff,  informing  him  In 
regard  to  tbe  progress  of  affairs  at  the  In- 
Rtltutlon,  and  containing  strong  exprea- 


slonu  nf  gratitude  and  friendship  towards 
him.  The  plaintiff,  on  the  stand,  says 
tbat  she  was  not  quite  sincere  In  these 
professions  of  gratitude  and  friendship. 
However  tbat  may  be.  there  Is  not  tbe 
allgtateet  proof  tbat  tbe  defendant  under- 
stood the  letter  In  any  other  sense  than 
that  plainly  expressed  upon  Its  face.  Theie 
Is  some  proof  of  an  incident  connected 
with  this  letter  that,iu  behalf  of  theplaln- 
tltt,  it  Is  InslHted  tends  to  pruve  malice. 
Tbe  plaintiff  testifies  that  In  fore  part  of 
January,  1S78,she  went  to  the  defendant's 
bouse  to  get  a  key,  and  found  hhn  sitting 
at  a  desk  with  a  pm  and  the  letter  she 
had  written  him  while  In  England  before 
htm.  On  seeing  ber,  she  says  that  be  gath- 
ered up  the  letter,  and  put  It  In  a  drawer, 
and  then  asked  her  what  she  wanted,  to 
which  she  replied,  "My  letter  that  I  wrote 
yon  while  In  England.  **  He  then  informed 
her  that  tbe  letter  bad  been  burned,  and 
then  she  asked  for  tbe  bey,  and  left.  The 
letter,  as  already  observed,  was  produced 
at  the  trial,  and  appears  In  the  record. 
The  plaintiff's  version  of  these  transac- 
tions is  flatly  contradicted  by  the  defend- 
ant. But  assuming,  as  we  must,  that  she 
knew  tbe  letter  to  be  tbe  one  written  by 
her  by  tne  glance  she  was  able  to  give  it, 
and  that  she  demanded  it  when  she  went 
to  the  house  for  another  pntpose,  it  Is 
dlfflcolt  to  see  how  It  bears  on  the  quea- 
tlnn  of  malice.  At  beet.  It  proves  that  the 
defendant  gave  a  false  excuse  for  not  re- 
turning a  letter  which  belonged  to  him, 
and  which  the  plaintiff  had  no  right,  so 
far  as  appears,  to  demand.  The  tact.  If  It 
he  true,  that  the  plaintiff  demanded  its 
return.  Is  as  high  evidence  of  malice  or 
some  sinister  purpose  on  her  part  as  was 
the  defendant's  refusal  to  return  It  upon 
grounds  that  turned  out  to  be  false,  and 
neither  furnishes  any  proof  of  malice. 

The  evidence  in  snpport  of  the  theory 
that  tbe  defendant  himself  mailed  the  let- 
ter, which  tbe  learned  counsel  for  the 
plaintiff  claims  should  have  been  submit- 
ted to  the  jury,  consists  of  two  Items  taknn 
from  tbe  testimony  of  his  client.  In  the 
complaint  tbe  plaintiff  stated  that  at  tbe 
meetlug  of  the  executive  committee,  when 
she  desired  to  look  at  the  contents  of  the 
letter,  tbe  defendant  refused  to  allow  ber 
to  see  It,  stating  that  It  was  obscene,  and 
not  fit  or  proper  for  a  lady  to  see,  and 
that  she  did  not  see  the  contents  of  the 
letter  so  as  to  read  the  same.  On  the  last 
trial  ber  testimony,  in  substance,  was 
that  she  took  the  letter  In  her  hand,  and 
partially  drew  nut  the  printed  paper  from 
tbe  envelope,  when  Mr.  Beach  snatched  or 
took  It  from  her,  saying  It  was  not  fit  for 
her  to  Bee.  She  cladms  tbat  It  then  bad 
writing  in  Ink  on  the  margin,  no  word  of 
which  she  could  give,  but  tbat  In  her  opin- 
ion the  "fin  some  word  was  made  by 
defendant, or  at  least  looked  like  bis.  Her 
reason  for  this  conclusion  was  that  the  de- 
fendant crossed  the  "t"  In  the  middle,  and 
not  at  the  top.  which  was  an  unusual 
thing,  and  peculiar  to  blm.  The  paper, 
when  produced  In  court,  bad  no  writing 
whatever  on  the  margin,  and  no  writing 
in  ink  upon  any  part  of  It,  but  the  plalu- 
tift's  explanation  ol  tbat  Is  that  the  mar- 
gin with  the  writing  baa  been  cot  oil  hy 
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■ume  one  In  the  Interest  of  tbe  defendant. 
An  Inspection  of  tbe  paper  lends  no  sup- 
port tu  tbU  claim,  and  as  tbe  defendant, 
and  practically  all  tbe  executive  cummlt- 
tee.  Bay  there  Dever  was  any  writlOK  In 
Ink  on  the  paper,  or  any  other  writing, 
except  that  in  pencil  already  described.  It 
can  scarcely  be  claimed  with  any  reason 
that  tbe  bnrrled  glance  wblch  the  plalntlS 
had  of  a  single  letter,  and  her  opinion 
that  It  resembled  tbe  defendant's  mode  of 
making  tbe  same,  was  any  evidence  of  tbe 
Important  fact  that  the  defendant's  hand- 
writing was  on  tbe  paper,  competent  to 
submit  to  a  Jury.  Moreover,  this  theory 
la  a  departure  from  the  original  position 
of  the  plaintiff  on  the  first  and  second 
trials.  Then  she  testified  that  tbe  writing 
was  on  the  paper,  but,  as  she  was  con- 
fronted with  the  fact  that  neither  writing 
nor  erasure  was  visible  upon  an  inspectloD 
of  the  letter,  on  the  third  trial  she  at- 
tempted to  avoid  the  difQculty  by  claim- 
ing that  tbe  margin  upon  which  the  writ- 
ing was  had  been  cut  off,  and  this  claim 
she  subsequently  adhered  to.  On  the  last 
trial  tbtu  claim  was  reinfort;ecl  by  another, 
and.  If  possible,  of  a  atlll  weaker  character. 
Tbe  plaintiff  testified  that  In  her  opinion 
tbe  "a"  in  "Mrs.**  at  tbe  commencement 
of  the  direction  on  the  envelope  was  writ- 
ten by  defendant.  There  was  no  other 
word  or  letter  on  the  paper  that  she 
would  claim  was  written  by  blm.  At  ev- 
ery trial  down  to  tbe  last  tbe  plaintiff  tes- 
tified that  the  direction  on  tbe  envelope 
was.  in  her  opinion,  tbe  writing  of  another 
lady  whom  she  named, and  who  had  been, 
or  was  then,  connected  with  tbe  Institu- 
tion. On  the  third  trial  her  counsel  in 
open  court,  and  in  her  presence,  conceded 
that  none  of  the  writing  on  the  envelope 
was  that  of  the  defendant.  To  submit 
the  case  to  tbe  Jury  upon  such  evidence 
wonld  In  my  opinion  be  little  short  of  a 
travesty  upon  the  administration  of  Jus- 
tice. The  theory  that  the  defendant  uent 
this  letter  to  his  wife  Is  devoid  oi  evidence 
or  probability.  It  ascribes  to  biin  not 
only  a  dark  and  wicked  design  to  defame 
tbe  plaintiff's  reputation,  but  also  the 
knowledge  that  he  could  do  it  with  Ini- 
panity,  under  cover  of  a  privileged  occa- 
sion, which  Is  a  necessary  part  of  the  plot, 
and  attributes  to  a  layman  an  Intimate 
knowledge  of  the  law  of  slaoder  and  libel 
quite  extraordinary.  There  were  so  many 
other  and  simpler  methods  of  gratifying 
malice,  If  It  existed,  available  to  the  de- 
fendantfthat  the  suggestloQ  Co  his  ml ud 
of  anch  a  compUeated  scheme  savora  more 
of  fiction  than  truth.  Still,  bonever  Im- 
probable It  may  appear.  It  there  was  any 
evidence  of  It,  the  question  was  doabtless 
tor  the  Jury.  But  the  only  proof  given 
was  an  attempt  to  connect  tbe  defendant 
with  some  part  ol  the  writlns  on  the  let- 
ter or  envelope  as  the  author,  and  this, 
as  we  have  seen,  utterly  failed.  It  Is  now 
weU  settled  that  to  show  that  tlie  charge 
was  false  Is  not  evidence  of  malice  which 
entitles  the  party  to  have  the  qnentlon 
submitted  to  tbe  Jury.  Fowlea  v.  Bowen, 
80  N.  T.  20. 

A  privileged  communication  may  be  de- 
fined to  be  a  statement  or  charge,  defam- 
atory ol  the  character  of  another,  but 
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made  under  such  circumstances  as  to  re- 
but tbe  legal  Inference  of  malice.  Klinck 
V.Colby,  46  N.  Y.  427;  Hamilton  v.  Eno, 
81  N.  Y.  116;  Lewis  t.  Chapman,  16  N.  Y. 
S74.  The  charge  In  question  was  one  ot 
that  character,  and  tbe  burden  was 
thrown  upon  the  plaintiff  of  giving  proof 
of  actual  malice  sufflclent  to  take  the  case 
to  tbe  Jury.  Whether  the  plaintiff  met  the 
requirements  ot  the  case  In  this  respect 
rendered  it  necessary  to  examine  the  testi- 
mony more  minutely  than  usnally  tulls 
within  the  province  ot  this  conrt,  and  we 
think  she  has  not.  The  most  that  ean 
possibly  be  said  Is  that  there  was  o  acln- 
tllla  ot  evidence  on  the  question  of  malice, 
which,  under  the  doctrine  ot  some  older 
cases,  was  sufficient  to  curry  tbe  question 
to  tbe  Jury.  But  this  court  id  now  firmly 
committed  to  the  more  modem  and  rea- 
sonable rule,  that  where  there  Is  no  evi- 
dence upon  an  tssae  before  the  Jury,  or 
the  weight  of  evidence  Is  so  decidedly  pre- 
ponderating In  favor  uf  one  side  that  a 
verdict  contrary  to  it  would  be  set  aside, 
It  is  the  duty  of  the  trial  Judge  to  nonsuit, 
or  to  direct  a  verdict,  as  the  case  may  re- 
quire. In  a  recent  decision,  in  which  the 
opinion  waa  given  by  Judge  Gray,  after 
an  elaborate  examination  of  the  authori- 
ties, which  are  there  collected,  this  court 
has  given  the  fullest  assent  to  tbe  rule. 
Leinkaot  v.  Lombard,  137  N.  T.  417,  S3  N. 
E.  Bep.  472.  1  will  only  add  that,  in  my 
opinion,  there  was  much  more  evidence  to 
submit  to  tbe  Jury  lu  that  case  than  can 
be  found  In  tbe  record  in  this  upon  the 
questions  with  respect  to  which  the  plala- 
tiO'8  connse!  requested  the  aubmlaafon  of 
the  case. 

Another  exception  remains  to  be  consid. 
ered,  of  quite  a  different  character.  In  a 
separate  cause  of  action  It  is  stated  In  the 
complaint  that,  at  a  date  subsequeut  to 
the  transactions  which  have  been  dis- 
cussed, the  defendant.  In  the  presence  of 
another  person,  stated  ot  and  concerning 
the  plaintiff  that  she  "entertained  gentle- 
men callers  at  late  hours,  and  be  thoaiErht 
It  did  not  speak  well  for  her;  that  he  did 
not  like  the  plaintiff  for  these  reasons;" 
that  she''entertBlned  gentlemen  company 
at  all  hoarsof  tbe  night;  thatyouugmen 
bad  been  aeen  leaving  plaintiff's  Hleeping 
room  at  different  hoars  of  the  night."  On 
the  trial  the  plaintlff*s  counsel  offered  some 
evidence  tending  to  prove  that  the  de- 
fendant. In  a  conversation  witb  the  person 
named  In  the  complaint,  used  some  of  tbe 
words  charged  In  the  pleading,  not,  as  he 
stated,  to  prove  malice  In  making  theotb- 
er  charge,  but  to  snpport  another  and  in- 
dependent cause  of  action.  Tbe  words 
offered  were  that  "she  was  in  tbe  liablt  of 
entertaining  gentlemen  calleri*  atall  boors 
of  thenlght."  The  court  held  that,  stand- 
ing alone,  they  did  not  necessarily  impute 
unchnstity.  and  were  not  admissible  to 
sustain  tbe  separate  cause  ot  action.  Tbe 

?lalntlfl*s  counsel  excepted  to  the  ruling, 
'he  statute  now  makes  worda  Imputing 
unchastlty  to  a  woman  actionable,  with- 
out proof  of  special  damages,  (Code  Dvil 
Proc.  %  1906,)  but  It  has  not  dispensed  wltb 
the  necessity  of  Innuendoes  pointing  to 
an  Injurious  Intent  or  meaning  in  tbe  oae 
ot  the  words.  It  cannot  be  held  that  tbew 
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words  neceHsarlly,  and  aa  matter  of  law, 
ebai^  anchaRtlty.  Tbat  wonld  depend 
upon  who  the  callers  were,  and  their  pur- 
pose in  calling,  and  her  purpose  in  receiv- 
ing them.  It  is  possible  that  a  call  upon 
a  lady,  at  a  later  hoar  than  thftt  pre- 
scribed by  conventional  rnleSi  by  gentle- 
mea  relatives  ur frieuda,  may  be  entirely 
Innocent.  It  la  quite  possible,  also,  that 
a  }iiry  could  And  that  the  derendant  In- 
tended, by  the  nse  of  the  words,  to  maku 
a  defamatory  charge.  The  Intent  of  the 
defendant,  and  the  aenae  in  which  tbe 
words  were  used,  become  In  ancb  cases  an 
important  Inqoliy,  not  permissible  at  tbe 
trial  without  au  allegation  of  some  kind 
In  tbe  pleading  that  he  Intended  to  impute 
ancbaatity.  Such  a  charge,  and  even 
words  of  mueb  plainer  and  unmistakable 
Import,  were  not  actionable  at  common 
law  without  allegation  and  proof  of  spe- 
cial damages.  Odg.  Sland.  &  L.  p.  84, 
note  a ;  Aoon.,  60  N.  Y.  262.  It  has  been 
beld  tbat  to  sayof  afemale  tbafsbe  Is 
a  bad  girl,  **  or  a  "bad  woman,"  was  not 
actionable,  even  with  an  Innuendo  aver- 
ring tbat  the  intent  was  to  charge  ber 
with  being  a  prostitute,  unless,  at  tbe 
same  time,  there  were  averments  and  a 
coUoqalum  that  would  warrant  tbe  Innu- 
endo. Snell  V.  Snow,  18  Mete.  (Maa8.)278; 
FItKgerald  v.Bobinson.  llSMaas.SSO;  Rid- 
dell  Y.  Thayer,  127  Mass.  489.  While  this 
court  woala  not  be  inclined  to  go  so  far  as 
to  adhere  to  so  strict  a  rule,  yet  we  think 
that  a  pleading,  in  an  action  of  slander, 
averring  tbe  nse  of  words  like  these,  that 
may  or  may  not  be  harmless,  according 
to  the  Intent  ol  the  party  using  them 
and  tbe  sense  in  which  they  are  used,  ta 
not  auRiclent  without  an  Innnendo  or  al- 
legation of  some  kind  that  they  were  used 
in  A  sense  to  render  them  actionable. 

The  other  exceptions  In  the  case  present 
no  ground  of  error,  and  the  Judgment 
should  therefore  be  affirmed.  All  concur, 
except  PECKHAM  and  MAYMASD.JJ.. 
dissenting. 


ri3S  N.  T.  38«) 

FEOPLB  T.  FEGK  et  sL 
(Court  of  Appeals  of  New  York.  Jane  9. 1S03.) 
Dbstrotinq  Fobuo  OoatnusTnt  —  Iwdiothkht  — 

DdTT  or  IiABOR  COHHISBIOHBH. 

1.  An  indictment  which  alleges  that  the 
commisrioner  of  labor  statisticB  wUlfnllr  and 
nnlawfally  matilated,  obliterated,  and  destroT'ed 
circalars  issued  by  him  in  his  omcial  capacity, 
and  the  answers  received  b^  him  thereto^  show- 
iufT  tiie  condition  of  workingmen,  and  of  tbe 
varioufl  prodactive  indnstrles  of  the  state,  which 
papers  were  filed  and  deposited  by  him  In  his 
office  at  the  state  capltoi,  charges  an  offense 
nnder  Pen.  Code,  $  94,  which  makes  it  a  crime 
for  any  person  to  willfully  and  nnlawfnily  re- 
move, mutilate,  or  destroy  any  record,  paper, 
or  other  document  "filed  or  deported  in  a  pub- 
lic office,  or  with  any  public  officer,  by  author- 
ity of  law."  22  N.  Y.  Bupp.  576,  affirmed. 

2.  Such  an  Indictment  cannot  be  defended 
on  the  ground  that  the  papers  were  the  private 
papers  of  the  persons  sending  them  to  the  com- 
omsioner,  or  tbat  the  biformatioo  thns  comma- 
iiicated  was  confidentially  disclosed. 

3.  Since  Laws  1883,  c.  356.  as  amended  by 
laws  1^6.  c.  205,  imposes  on  the  commissioner 
of  labor  statistics  the  duty  of  gath^og  statis- 
ticml  infcwmation  fer*  pabue  puiposes,  and  em- 


f lowers  him  to  compel  the  production  to  him  of 
ofoimation,  in  writing,  hy  persons  and  corpo- 
rations, to  be  used  by  him  as  a  public  officer, 
the  commissioner  is  charged  with  the  duty  of 
preserving  the  answers  and  statistics  thus  fur- 
nished tonim  aa  a  public  officer;  and  their  will- 
ful destruction  or  mutilation  by  him  is  an  of- 
fense under  the  above  section.  22  N,  Y.  Sapp. 
KT6,  aOnned. 

Appeal  from  auprome  court,  general 
term,  third  department. 

Charles  F.  Feck  and  Elbert  Bodgers 
were  indicted  for  tbe  destruction  and  re- 
moval of  public  documents.  From  a  Judg- 
ment of  the  general  term  (22  N.  T.  Hupp. 
676)  reveralcg  a  Judfcnient  sustaining  a  de- 
murrer to  tbe  indictment,  defendants  ap- 
peal. Affirmed. 

The  other  facta  lolly  appear  in  tbe  fol- 
lowing statement  by  EAKL,  J. : 

This  Is  an  appeal  from  the  Judgment  of 
the  general  term  of  the  supreme  court,  re- 
versing tbe  Judgment  of  tbe  court  of  ses- 
sions of  Albany  county,  wbich  sustained 
tbe  demurrer  to  tbe  Indictment  against 
tbe  dufendantH,  and  dlscbaived  them.  Tbe 
indictment  iaas  follows:  "The  grand  jury  . 
of  tbe  county  of  Albany  accuse  Charles  F. 
Feck  and  Elbert  Bodgera  of  the  crime  of 
removing  and  destroying  public  docu- 
ments, committed  as  follows:  Tbe  said 
Charles  F,  Peck,  heretofore  and  at  the 
time  of  the  com  mission  of  the  acts  here- 
after stated,  was  and  now  la  the  commis- 
sioner of  statistics  of  labor  of  tbe  state  of 
New  York,  a  public  officer  and  a  public 
office  duly  created  by  an  act  of  the  legis- 
lature of  the  state  of  New  York,  and  as 
euch  commissioner  it  became  and  was  hia 
duty  to  collect,  assort,  systematise,  and 
present,  in  annnal  reports  to  the  legisla- 
ture, statistical  details  relating  to  all  de- 
partments of  labor  In  tbisatate,  and  es- 
pecially in  relation  to  the  commercial.  In- 
dustrial, social,  and  sanitary  condltlnna 
of  worklngmen,  and  tu  the  productive  In- 
dustries of  this  state,  and  that  at  all  the 
times  hereafter  referred  to  It  was  the  legal 
duty  of  every  tterson,  owner,  operator, 
manager,  and  leasee  of  every  mine, factory, 
workshop,  warehouse,  elevator,  foundry, 
machine  shop,  and  other  mannfncturlng 
establishment  In  the  state,  aud  of  every 
aarent  and  employe  of  such  owner,  oper- 
ator, manager,  and  lessee  of  every  such 
mine,  lactory,  workshop,  warehouse,  ele* 
vator,  foundry,  machine  shop,  and  other 
manufactnriuK  establishment,  to  furnish 
to  such  commissioner,  when  requeated  by 
him,  statistical  and  other  Information  in 
their  possession  or  under  their  control 
relative  to  the  lawful  duties  of  socb  com- 
mlflBioner,aB  above  set  forih,audto  truth- 
fully answer  questions  concerning  such 
lawful  duties  of  the  sold  commissioner, 
sent  to  them,  hysaid  commissioner,  by  cir- 
cular. That  heretofore,  and  in  the  year 
1891,  between  the  lat  day  of  January  and 
the  31st  day  uf  December  in  said  year,  and 
In  the  year  1892,  between  the  Ist  day  of 
.Tanuary  and  the  let  day  of  September  lt> 
said  year,  tbe  said  defendant  Charles  F. 
Peck,  as  commissioner  of  statistics  of  la- 
bor of  thestate  of  New  York,  in  pursuance 
of  tbe  duties  devolved  on  hiro  by  law,  to 
collect,  assort,  and  systematlise  statistical 
details  relating  to  all  departments  of  la- 
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bor  In  tills  stat^,  and  especially  in  relation 
to  the  commercial,  industrial,  social,  and 
sanitary  condition  ol  the  worklnsmen 
and  to  tlie  prodactire  industries  of  this 
state,  sent  clrr.ulars  to  tbe  owners,  oper- 
ators, managers,  and  losaeea  of  tbe  mlnea, 
factories,  worksbops.  warehouses,  elevat- 
ors, fonndrles,  machine  shops,  and  other 
manufacturing  establishments  of  this 
state,  wblch  said  circulars  did  then  and 
there  contain  questions  asking  for  statis- 
tical information  relating  to  the  lawful 
duties  of  snch  uommlssiuner,  and  relating 
to  the  details  of  all  departments  of  labor 
in  tbis  state,  and  especially  In  relation  to 
the  commercial,  Ind  ustrlal,  social,  and 
sanitary  condition  of  worklugmen  in  this 
stale,  and  to  tbe  productive  industries  of 
this  state,  end  did  at  the  times  aforesaid 
receive  answers  to  tbequestlons  contained 
in  said  circulars,  from  the  owners,  oper- 
ators, managera,  and  lessees  of  tbe  minea. 
factories,  workshops,  warcbonses,  ele- 
vator.fonndrles, machine  shops, and  other 
manufacturing  establishments  uf  this 
state,  which  said  answers  were  contained 
in  and  written  on  the  circulars  so  sent  out 
by  the  said  Charles  F.  Peck,  as  commis- 
sioner of  statistics  of  labor  of  the  state  of 
New  Tork,  and  which  said  answers,  then 
and  there  being,  were  and  are  tbe  statistic- 
al details  relating  to  all  departments  of 
labor  in  Mie  state  of  New  York,  aud  espe- 
cially In  relation  to  the  commercial, ludus- 
trial,  social,  and  sanitary  condition  of 
worklugmen  of  thestate  of  New  York,  and 
to  the  productive  Industries  of  the  state 
of  New  York,  and  which  aald  circulars 
containing  tbe  questions  aforesaid,  and 
tbe  answers  aforesaid,  were  sent  to  and 
received  by  the  said  defendaut  Charles  F. 
Feck,  as  such  commlssiuner  of  Htutlstics 
of  labor  of  tbe  state  of  New  York,  by  due 
authority  of  law,  at  his  office  in  the  new 
cupltol  in  the  city  of  Albany,  and  known 
as  tbe  'Bureau  of  Labor  Statistics  of  the 
State  of  New  York.'  he,  the  said  Charles 
F.  Peck,  being  then  and  there  a  public 
officer  of  the  state  ul  New  York,  and  re- 
ceived und  filed  and  deposited  by  said 
Charles  F.  Peck  in  the  office  of  tbe  burean 
of  labor  statistics  of  the  state  of  New  York 
at  the  headquarters  thereof  in  the  new 
eapitol.  Id  tbe  city  of  Albany,  tbe  said 
bareau  of  labor  statistics  being  and  was 
then  and  there  a  public  ofHce  of  the  state 
of  New  York,  and  l>elDg  then  and  there  re- 
ceived, filed,  and  deposited  by  due  author- 
ity of  law,  and  being  and  were  then  and 
there  public  records,  books,  papers,  and 
documents  of  the  state  of  New  York.  And 
tbe  grand  Jury  further  say  that  the  said 
('harles  F.  Peck  and  ElLiert  Rodgers,  on 
the  11th  day  of  September, lS92,at  the  city 
of  Albany,  In  this  county, feloniou»ly,  will- 
fully and  unlawfully  did  remove,  mutilate, 
-conceal,  and  destroy  the  public  records, 
books.  paper8,and  documents  so  as  afore- 
said filed  and  deposited,  by  due  unthority 
of  law,  in  the  ufflre  of  the  burean  of  labor 
statistics  of  the  state  ol  N«w  Tork.  In  tbe 
new  cBpitoI,  at  the  city  uf  Albany,  tbe 
same  being  then  and  there  a  public  office 
of  the  state  of  New  Vork,  and  the  same 
being  then  and  there  filed  and  deposited, 
by  due  authority  of  law,  with  the  commis- 
sioner of  statistics  of  labor  of  thu  state  of 
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New  York,  at  bis  office  In  the  new  eapitol. 
In  the  city  of  Albany,  be  being  then  anil 
there  a  public  officer  of  the  state  of  New 
York,  and  which  said  public  records, 
books,  papers,  and  documents  aforesaid 
did  then  and  there  relate  to  and  were  tbe 
official  statistical  details  relating  to  all 
departments  of  labor  in  the  state  of  New 
York,  aud  especially  in  relation  to  theeona- 
merclal,  industrial,  social,  and  sanitary 
condition  of  tbe  worklugmen  ol  the  state 
or  New  York,  and  to  the  productive  Id- 
dostrles  of  tbe  state  of  New  York  for  the 
years  1890  and  1891,  and  were  and  are  tbe 
official  and  public  records,  books,  papers, 
and  documents  of  the  bureau  of  labor 
statistics  of  tbe  state  of  New  York,  aufl 
the  official  and  public  records,  bookR,  pa- 
pers and  documents  of  tbe  people  of  tbe 
state  of  New  York.  And  the  grand  Jury 
aforesaid  farther  say  that  tbe  public  ree- 
ordH,  books,  papers,  and  docoments  afore- 
said have  been  and  are  withheld  by  the 
said  Charles  F.  Peck  and  Elbert  Rodgers, 
and  have  been  and  were  removed  and 
mutilated  by  the  said  Charles  F.  Peck  and 
Elbert  Rodgers,  and  have  been  destroyed 
by  the  said  Charles  F.  Peck  and  Elbert 
Rodgers, BO  that  tbegrand  Jnryaie  nnable 
to  give  a  better  description  of  them  thaa 
as  above  set  forth,  and  so  that  the  grand 
Jury  are  unable  to  set  them  out  In  detail, 
and  are  unable  to  set  them  out  in  words 
and  figures.  And  so  the  grand  jury  afor^ 
said  charge  and  accuse  the  said  Charles  F. 
Peck  and  the  said  Elbert  RodKers  wltb 
feloniously,  willfully,  and  unlawfully  re- 
moving, mutilating,  ooneeeliug,  and  de- 
stroying pubUc  records,  books,  papers, 
and  documents,  contrary  Co  the  statute 
In  such  case  made  and  provided.  James 
W.  Eaton,  District  Attorney  of  tbe  Coun- 
ty of  Albany."  The  defendants  demurred 
separately  to  theindictmenton  the  gronnd 
that  It  did  notstate  factssufflclent  to  con- 
stitute a  crime. 

Edward  J.  Meegan,  for  appellants. 

The  proper  pleading  to  raise  questions 
of  law,  decisive  of  the  validity  of  an  Indict- 
ment, Is  a  demurrer.  1  Blsh.  Crim.  Pmc. 
(let  Ed.)  §  411;  Code  Crim.  Proc.  286; 
Abb.  Tr.  Brief.§55,  (un  tbe  pleadings;)  Id. 
S5  86.  88;  I  Bice.  Et.  p.  84.  Judicial  notice 
will  ba  taken  that  the  coromlssloner'a  re* 
port  was  filed  long  prior  to  September  11. 
1892;  also,  that  tbe  circulars  and  answers 
thereon  were  tbe  report.  1  Rice,  £r.  p.  85, 
snbds.  p,  u.  Keyser  v.  Hits,  13S  U.  S.  188, 
146, 16  Sup.  Ct.  Kep.  290;  Cary  v.  Htate,  76 
Ala.TS;  Major  v.  State,  2  Sneed.  11;  Wells 
V.  Manufacturing  Co.,  47  N.  H.  236 ;  Wetb- 
erbee  v.  Dunn,  82  Cal.  106;  Gx  parte  Kear- 
ny, 55  Cal.  321;  State  v.  Wagner,  61  Ma. 
178;  1  Oreenl.  Ev.  S  6,  (14th  Gd.,)  and  note 
A.  "  Statistics "  may  he  dedued  as  a  col- 
lection of  facts  Illustrative  of  thecondltion 
of  the  people  or  state.  2  Rap.  &  L.  Law 
Diet.  1218;  Webst.  Dkt.;  22  Enc.  Rrlt.  u. 
484  ;  8  Lnlor,  Enc.  Pol.  Scleiice,  tit. 
"Statistics."  A  "elreolar'ls  a  letter  or 
paper  sent  to  various  persons.  Webst. 
Diet.;  New  Amer  Diet.  An  indictment 
must  contain  a  plain  and  concise  state- 
ment of  the  tacts  constituting  the  crime. 
Code  Crim.  Froc.  {  275;  Wood  v.  People, 
63  N.  Y.  618,  Allen>  J. ;  D.  S.  v.  Cruikshanfc, 
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92  V.  S.  MS.  People  v.  DDmar,  100  N.  T. 
603, 18  M.  £.  Bep.S25.  Tbe  lodlctmeut  In 
tbe  ea«e  at  bar  la  repoRoant  In  chaiKlox 
both  ttaeconcealmeDt  and  deatractlon  of 
public  documents.  1  Arcb.  Crlm.  Pr.  & 
PI.  (Pom.  Ed.)  269;  1  Whart.  iWm.  Low, 
(7tli  Ed.)  fi  H96.  Tbe  commitiBioner  bas  du 
office  in  wbicb  aocumentB  may  be  filed; 
tbe  term  "headquarters,**  UBed  in  tbe  act. 
Dot  beitiff  ey  uuay  moua  with  *  oflSce. 
LawB]883,c.856;  LawBl886.e.205.  If  there 
Isafair  doubt  whether  the  act  charged 
la  embraced  In  tbe  criminal  oroblbltion 
the  Btatate  should  be  coastrued  In  lavor 
of  the  accused.   U.S.  v.  Whlttler,  6  B»- 

Sorter,260;  Com. T.Macomber.o  Mass. 
om.  T.  Barlow,  4  Mass.  439;  Com.  v. 
Martin,  17  Mass.  359:  Com.  v.  Keniston.  6 
Pick.  4^;  Bish.  Ht.  Crimes,  (2d  Ed.)  §  218; 
People  T.  Gates,  18  Wend.  317;  Com.  v. 
Hunt,  4  Mete.  (Mass.)  111.  An  allegation 
that  a  paper  Is  a  public  record  does  not 
preclude  the  court  from  examining  wheth- 
er there  Is  any  law  making  It  a  public  rec- 
ord. In  re  CorryeU,  22  Cal.  179.  A  private 
person  cannot  claim  the  right  to  make  a 
general  Inspection  and  copy  of  papers  In 
a  public  office.  Randolph  t.  StatR,82  Ala. 
627,2  South.  Rep.  714,  tlO  Amer.  Rep.  7Sl, 
and  note;  People  T.  Cornell,  3.5  How.  Fr. 
Sl.rerersing  32  How.  Pr.  149,  47  Barb.  329; 
fn  re  McLean.  8  Reporter,  S13;  Bean  v. 
People,  7  Colo.  202,  2  Pac.  Rep.  909;  Belt  w. 
Abstract  C^..  (Md.)  20  Atl.  Bep.  982,10 
Ijawy.  Rep.  Ann.  212,  note.  The  fact  that 
a  paper  cotnes  Into  a  public  office  does 
not  make  It  a  record,  naless  there  lis  some 
la  w  requiring  It  tu  be  filed  therein.  lore 
Corryell.  22  Cal.  179;  Blunt  v.  Patten,  2 
Paine,  393;  Smith  v.  Lawrence,  12  Mich. 
431;  Dunn  t.  Games.  1  McLean,  S21;  2 
Bout.  Diet.  p.  &20;  Pavldaon  v.  Mnrphv, 
ISCoDU.  213;  Barnes  v.  Lee,1  Cranuh.C.  C, 
430;  Keller  T.  Kiilion,  9  Iowa,  829:  Moore 
T.  Brown,  10  Ohio,  198;  Willard  v.  Whit- 
ney, 49  Me.  235;  Taylor  v.  Com.,  44  Pu.  St. 
131 :  Leathers  v.  Cooley,49  Me.  84.^:  Saylee 
r.  Briggs,  4  Mete.  (Mass.)  424;  Ordway  v. 
CoDroe,4WlB.  45;  Uuddleston  v.  State.  7 
Baxt.  65;  Noble  v.  Sliearer,  6  Ohio,  426; 
Bank  t.  Donaldson,  6  Pa.  St.  179;  Wil- 
liams t.  NorriB,  12  Wheat.  117;  Bella  v. 
Railroad  Co.,  (Snper.  BtiH.)  6  N  Y.  Supp. 
552;  20  Amer.  &  Eng.  Enc.  Law,  p.  474; 
George  v.  Toll,  39  How.  Pr..'iy4;  Coyner  v. 
Boyd, 55  Ind.  16B;  Bohr  y.  Neueuechwand- 
er.  1 20  Ind .  447, 22  N.  E.  Rep.  416.  Tbe  words 
** authority  of  law"ean  releronly  to  an  act 
of  tbe  leglstBture.  Belneman  t.  Railroad 
Co.,  7  Neb.  813. 

James  W.  Eaton,  Dlat.  Atty.,  for  tbe 
People. 

Tbe  Indictment  la  not  demurrable  mere- 
]j  because  there  is  no  express  provision  of 
law  declaring  the  papers  in  question  to  bo 

EnbUc  papers,  and  requiring  them  to  be 
ept.  Public  documents  are  fnstraraenta 
or  records  concerning  the  business  of  the 
people  nt  large,  and  as  snch  areadmlRRl- 
ble  In  evidence.  And.  Law  Diet.  871,  372, 
tit.  "Docnraent;**  1  Bice,  £v.  9126,  p.  186; 
Black,  Law  Diet.  Ht.  "Pub.  Document;*' 
20  Amer.  &  Eds:.  Enc.  Law,  p.  506,  S  2,  and 
note;  Id.  pp.  508,  509,  S  4,  and  notee;  1 
Oreenl.  Er.  9  4R8;  Evanston  t.  Ottnn.99  U. 
8.  660;  Kyburff  v.  Ferklni, «  Cat.  676;  20 


Amer.  A  Eng.  Enc.  Lew,  601.  and  rases  ii\ 
note:  Starla  v.  Freccia,  L.  R.  6  App.  Cas. 
628-043;  Irish  Soe.  t.  Bishop  ol  Deny.  12 
Clark  A  F.  641-408;  Richardson  t.  Mellisb, 
2  Bing.  229.  9  Moure,  435;  Grindell  v.  Bran- 
don, 6  C.  B.  (N.  U.)  69S;  Burton  t.  Tulte, 
7S  Mich.  888,  44  N.  W.  Rep.  2s2;  BeU  v, 
Kendrick,  26  Fla.  778,6  South.  Rep.  868; 
Kerr  v.  FeriBh,62  Miss.  101;  Dentv.Bryce, 
les.ai;  Hedrlekr.  Hughes.  15  Wail.  123: 
Mlllerv.  City  of  Indianapolis,  12:t  lad.  196, 24 
N.  E.  Rep.  22S :  Groesbeck  t.  Seeiey ,  IS  Mich. 
829;  Chamberlain  Sanda,  27  Me.  458; 
Gearhart  v.  Dixon,  1  Fa.  St.  224;  Thora- 
ton  V.  Campton,  18  N.  H.20;  Cimstrnctlon 
Co.  V.  Gelst,  37  Mo.  App.  509;  Light  Co.  v. 
iSt.  Louis,  86  Mo.  495;  Kyburg  v.  Perkins, 
6  Cal.  674.  The  allegation  that  the  papers 
fn  question  were  filed  and  deposited  by 
authority  of  law  with  Peek,  as  a  poblle 
officer,  and  In  bis  public  office,  Is  sufficient. 
A  paper  is  filed  when  delivered  to  tbe 
proper  officer,  and  in  his  official  cuatt'dy; 
And.  Law  Diet.  tit.  "File"  pp.  459,  460  ;  7 
Amer.  &  Eng.  Enc.  Law,860:  IBouT.Law 
Diet.  687.  And  the  Indorsement  or  file 
marks  are  merely  prima  facie  evidence  of 
the  filing.  Franklin  Co.v.8tate.24  FIa.65, 
8  South.  Rep.  471.  "Deposit"  means  to 
lodge  in  some  oue's  bandefor  safe-keeping. 
Webster's  Diet.  See,  also,  opinion  In  this 
raseol  Mr.  Justice Herrick, (general  term,) 
22  N.  T.  Supp.  582.  A  paper  Is  filed  or  de- 
posited wUh  a  public  officer  by  authority 
of  law  when  it  reaches  the  public  officer 
under  tbe  permissive  aanction  oI  the  law, 
and  when  It  appertains  to  bis  office  as  a 
convenient  and  appropriate  record  of  the 
transactionsof  hia  office,qulte irrespective 
of  tbe  tact  that  a  statute  does  or  does  not 
Bpeclfically  direct  its  preservatlun;  when 
It  la,  in  abort, a  "pnblle  document.**  Cola* 
zuiin  v.  Com.,  25  Grat.  866.  The  commla- 
Bloner  has  an  "  office"  In  which  documents 
may  be  filed,  although  the  word'head- 
quurteni,"  Instead  of  "office,"  is  used  in 
the  act.  Opinion  of  Mr.  Justice  Herrick. 
The  word  "headquarters"  Is  synonymous 
with  "office."  and  meana  a  place  for  the 
trausactloo  of  baslneas.  Abb.  Law  Diet, 
tit.  "Offite;"  And.  Law  Diet.  tit.  "Office." 
The  indictment  is  sufficient  In  Betting  forth 
tbe  offense  as  the  statute  defines  It,  and  It 
Is  not  necessary  to  stale  any  circumstan- 
cea, save  those  whirh  constitute  the  defini- 
tion of  the  offense  In  tbe  statute.  Phel[is 
V.  People,  72  N.  Y.  334.  and  cases  cited  Id 
opinion  of  Mr.  Justice  Herrick. 

EARL,  J.,  (after  stating  the  tacts.) 
Chapter  356  of  the  Laws  of  1883, as  amend- 
crd  by  chapter  205  of  the  Laws  of  1886, 
provides  asfoUows:  "Section  1.  Thegov- 
ernor  shall,  by  and  with  tbe  advice  and 
consent  of  tbe  senate,  appoint,  within 
ten  days  after  the  pasBage  of  this  act,  and 
thereafter  triennlaliy  on  the  first  Wednes- 
day in  April,  some  suitable  person  who 
shall  be  designated  'Commissioner  of  Sta- 
tistics of  Labor,*with  headquarters  In  the 
newcapltol, at  Albany.  Sec.  2.  Tbe  duties 
of  such  commissioner  shall  he  to  collect, 
asBort,  systematlKe,  and  present  In  annual 
reports  to  tbe  legislature,  wlthtn  ten  days 
after  the  convening  thereof  In  each  year, 
statistical  details  relating  to  all  depart* 
meats  of  labor  Id  tbe  state,  especially  ta 
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relation  to  the  commercial,  Indastiial, 
social*  and  eanltary  condition  or  wurkine- 
men.  and  to  tbe  productlTe  Industries  of 
ttae  state.  See.  Jt.  Said  commlasloner 
fltiall  also  have  power  to  send  for  persons 
and  papers,  to  examine  wltaeesee  nnder 
oath,  to  take  depositions,  to  cause  them 
to  be  taken  by  others  hy  law  aathorlzed 
to  take  depositions;  and  said  commission- 
er may  depute  any  unlnlereeted  person  to 
■erve BobptBuas  upon  wltDPSses,  wboshall 
be  BommoQed  In  tbe  same  manner,  and 
paid  tbe  same  tees*  as  witnesses  before  a 
eonnty  court;  and  any  person  or  owner, 
operator,  manager,  or  lessee  of  any  mine, 
factory,  workshop,  warehouse,  elevator, 
foottdry,  macbiue  shop,  or  other  mann- 
flictnrins  establishment,  or  any  agent  or 
employe  of  each  owner,  operator,  man- 
ager, or  lessee,  who  shaU  refuse  to  said 
eommlasloner  admission  therein  for  tbe 
purpose  of  Inspection,  or  who  shall,  when 
requested  by  him,  willfully  nejElector  refuse 
to  furnish  to  blm  any  statistical  or  other 
information  relative  to  his  lawful  duties, 
which  may  be  in  their  possession  or  nnder 
their  control,  or  wbo  shall  willfully  neg- 
lect or  rrtnse,  for  thirty  days,  to  answer 
qoestions  by  circular  or  upon  personalap- 
pllcation,  or  who  shall  knowingly  answer 
any  such  questions  Dntruthfolly,  or  who 
shall  refuse  to  obey  the  subpoenas  and 
give  testimony  according  to  tbe  provi- 
sions of  this  act:  provided  that  no  wit- 
ness shall,  against  his  will,  be  compelled 
to  answer  any  question  respecting  his  prl* 
▼ateaffairSfShallfforeverysach  willful  neg- 
lect or  refnsal,  he  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  therefor 
shall  be  punisbed  by  a  fine  of  not  less  than 
fifty  or  more  than  two  hundred  dollars." 
Section  4  provides  that  the  commissioner 
shall  receive  an  annual  salary  of  92,500, 
and  bis  expenses,  and  tbathemayappolnt 
a  rlerk  at  an  annual  salary  of  f  U200. 

There  can  be  no  doubt  that  the  commis- 
sioner Is  a  public  officer.  He  has  a  fixed 
term  of  office,  a  salary,  and  dlschargesdu- 
tles  tor  the  public.  He  Is  to  have  and 
keep  an  office  In  the  capltol,  where  he  and 
his  clerk  are  to  discharge  their  principal 
fUDCtlons.  What  can  a  statute  mean 
wblch  requires  a  poblic  officer  to  have 
his  "headquarters'  at  the  capltol?  It 
does  nut  mean  temporary  headquarters, 
bat  permanent  headquarters,  during  his 
term  of  office.  It  does  not  mean  that  he 
is  to  occupy  the  corridors,  rotunda,  or 
Some  other  open  space  In  tbecapltol.  Ol>- 
vtoualy,  it  means  that,  like  the  other  pub- 
lic officers,  he  is  to  have  a  room  in  tht;  cap- 
ltol for  his  occnpatloQ,  and  for  the  dis- 
charge of  his  duties.  The  statute  gives 
him  tbe  right  to  such  a  room;  and  thus 
It  Is  made  the  duty  of  those  wbo,  by  law, 
have  charge  of  the  capltol,  to  assign  him 
a  room,  and  11  tbey  should  refuse  to  do 
so  tbcy  could  be  compelled  by  mandamus. 
Tbe  Indictment  shows  that  he  did  occupy 
a  room  in  the  capltol  as  bis  office,  which 
was  styled  the  "Bureau  of  Labor  Statis- 
tics." So  here  was  a  public  officer,  and  a 
public  office  officially  occupied  by  him. 

This  act  has  relation  to  tbe  working- 
men  of  tbe  state  engaged  in  productive 
Industries,  They  constitute  ■  very  large 
portion  of  the  people.  They  are  generally 


without  capital,  and  more  or  less  depend- 
ent. The  relations  between  rapital  and 
labor  are  yet  an  unsolved  problem,  and 
statesmen  and  sebolani  are  engaged  In  ita 
solution.  Measures  for  the  amelioration 
of  the  condition  ol  worklogmon,  and  the 
promotion  of  their  welfare,  are  frequently 
agitated,  many  of  which  are  based  apou 
imperfect  knowledge  and  crude  ideas. 
Knowledge  of  ttae  facta,  knowledge  of  ttae 
social  condition,  the  wages,  the  material 
needs  of  the  work^ngman,  of  theproflta  of 
labor  and  of  capital,  and  of  the  condition 
of  the  productive  Industries,  must  precede 
any  Intelligent  legislation,  any  remedial 
measures  looking  to  tbe  welfare  of  work- 
Ingmen,  and  the  wise  and  beneficent  solu- 
tion of  tbe  problem  above  mentioned.  So 
ttae  main  pnrpuseof  this  act  is  to  get  at 
tbe  facts.  The  primary  duty  of  ttae  com- 
mtsstoner  is  to  collect  tbe  tacts— called  In 
the  act  "statistical  details"— In  relation  t(i 
labor  and  production.  Having  collected 
the  facts,'then  he  Is  to  assort  and  system- 
atise them,  and  then  present  them  in  his 
annual  report  to  the  legislature.  Helsnot 
to  collect  the  facts  merely  to  enable  him 
to  discharge  a  duty,  but  In  the  discharge 
of  a  duty.  He  is  to  collect  them,  not  for 
his  private,  personal  use,  but  for  a  public 
purpose,— not  merely  to  enable  bim  to 
make  his  report,  but  tor  preservation  so 
long  as  tbey  can  be  useful.  These  statla- 
tical  details  for  a  single  year  would  be  in- 
adequate for  accurate  deductions  audgen- 
eralfidtlons.  For  ttaat  purpose  a  series 
of  years  are  needed.  One  year  may  be 
abnormal  as  to  the  conditions  of  labor 
and  industries,  and  thus  the  statistical  de* 
talis  for  that  year  might  be  misleading 
and  Illusory.  The  facts  gathered  are  not 
only  for  the  use  of  tbe  comnilsBioner,  bat 
for  everybody  who  has  occasion  to  use 
them,— 4or  lawmakers ;  for  students  of  so- 
ciology, political economy.and  the seleuce 
of  government;  and  for  the  general  his- 
torian,—and  tbey  may  become  more  valu- 
able as  the  years  go  by,  and  tbe  oppor- 
tunity to  gather  them  has  In  a  (ireat 
measure  passed  away.  Could  it  have  been 
tbe  intention  of  ttae  legislature  that  there 
should  be  no  means  to  test  the  accuracy 
and  value  of  the  report  of  the  commis- 
sioner? Is  he,  nnder  tbe  act,  to  be  permit- 
ted to  prnseut  a  plctnre  of  tbe  condition 
of  labor,  and  the  productive  Industries, 
the  accnracy  of  wblch,  Id  consequence  of 
the  suppression  of  the  facts,  cannot  b« 
tested?  Shell  an  Inferior  state  officer  he 
the  sole  judge  of  the  slgoifleance  and  value 
of  the  facts  he  gathers  under  tbe  act? 
f'an  be  be  permitted  to  manipulate  the 
facts  to  BUHtaln  some  pet  theory  of  his 
own,  or  even  to  serve  some  perverse  pur- 
pose, without  the  opportunity  of  detec- 
tion and  exposure?  It  Is  obvlons.  that 
the  act  would  be  worse  than  useless- 
might  even  be  dangerous  In  its  operatioo 
— if  tbe  Htatlfitical  details  are  nut  to  be 
preserved,  and  the  manliest  purpose  ol  the 
act  makes  It  important  that  tbey  should 
be  preserved.  If  uotruthfnl  answers  be 
given  to  questions  contained  In  clrcnlars 
sent  out  to  the  persons  named  In  the  act, 
any  person  giving  such  answers  is  guilty 
of  a  misdemeanor,  and  may  be  convicted 
and  punished,  and  to  ttala  end  it  is  Impoik 
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tant  tbafc  the  vrltten  aiwwen  be  kept. 
The  act  clotbM  tbe  commlMloacr  with  ex- 
traordinary powers  to  gatber  tbe  lacts. 
Uemajr  oee  eompolaorj  process  for  tbat 
purpone,  and  yet  may  he  destroy  the 
papers  and  ducaraents  In  wbich  tbey  are 
contained  at  any  time  after  i>tcelvinff 
tbem  ?  Tbe  duty  to  preserve  theni  after  he 
baa  received  tbem,  and  they  have  reached 
bla  office,  we  think.  Is  plain,  and  Is  Im- 
plied In  tbe  act,  aod  Just  as  mncb  a  part 
thereof  as  If  expressly  written  tber^n.  D. 
S.  V.  Babbitt.  1  Black.  55.  61;  Gelpi-ke  v. 
City  of  Dahnqne,  1  Wall.  221.  It  Is  trae 
that  the  commlseloner  may,  under  tbe  act, 
obtain  pertinent  Information  by  observa- 
tion, wbleb  may  not  tw  tedaeed  to  writ- 
ing, and  tbns  become  a  record.  But  If  be 
examines  witnesses  nnder  the  act  II  Is  Im- 
plied that  each  examlaatioa  is  to  be  re- 
duced to  writing,  and  all  the  pertinent  In- 
formation which  is  lumlsbed  to  him  in 
writing  under  the  act  should  be  preserved 
by  him  in  his  office.  It  beloogs  to  the 
pnblle,  is  obtained  at  the  public  expense 
lor  tbe  pnbliCt  and  sbonld  be  preservea  nn- 
til  It  may  be  destroyed,  or  otherwise  dis- 
posed of,  by  authority  of  law.  Such  we 
believe  to  be  tbe  scope  and  porpose  of  the 
act. 

It  appears  from  tbe  Indictment  that  the 
coinmlsdoner  sent  out  circulars  calling 
for  tbe  statistical  details  mentioned  tu  tbe 
act.  and  tbat  be  obtained  answers  to  sncb 
circnlars  written  thereon,  which  were  filed 
aod  deposited  by  him  In  his  office  In  the 
capitol.  and  tbat  he  and  the  other  defend- 
ant snbsequeatly  destroyed  the  papers 
and  documents  thus  filed  anil  deposited; 
and  tbe  indictment  wes  found  against 
them  nnder  section  94  of  tbe  Penal  Code, 
whicb  provides  aaioDows :  **  A  person  wbo 
wiUfaliy  and  nnlawfnUy  removes,  muti- 
lates, destroys,  cuneeals,  or  obliterates  a 
record,  map.  book,  paper,  document,  or 
other  thing  filed  or  deposited  In  a  public 
ofllce,  or  with  any  public  officer,  by  au- 
thority of  law.  Is  punlstaable  by  imprison- 
ment for  not  more  than  Ave  yrars,  or  by 
a  fine  of  not  more  than  five  hundred  dol- 
lars, or  by  both.**  We  can  perceive  no  de- 
fect in  this  Indictment.  The  facts  ulleged 
therein  show  the  commission  of  a  crime. 
As  we  have  shown,  tbe  circulars  and  an- 
swers written  tbereon  were  public  papers 
or  documents.  They  were  deposited,  and 
also,  according  to  the  general  and  com- 
mon understanding  of  tbe  term,  "filed," 
with  a  pnblle  officer,  by  authority  of  law, 
and  the  Indictment  alleges  tbat  tbedefend- 
ants  feloniously,  willfully,  and  unlawfully 
destroyed  them,  it  matters  not.  as  we 
have  shown,  whether  this  destrnction 
took  place  before  or  after  the  commis- 
sioner had  prepared  his  report.  As  the 
destruction  is  alleged  to  have  taken  place 
OD  tbe  nth  day  of  September,  It  was  cer< 
tainly  before  be  bad  made  bis  report  to 
theiefrislature.  To  test  tbe  matter  a  little 
further,  suppose  the  commissioner  reslgna, 
or  Is  removed  from  his  office,  after  he  has, 
at  great  labor  and  expense,  obtained  these 
statistical  details.  Can  he  destroy  tbe  pa- 
pers contRinlng  ttaemT  Can  taeosesnch 
ports  of  tbem  as  tend  to  support  some 
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theory  or  some  policy  which  he  wtahes  to 
maintain  and  foster,  and  destroy  tbe  rest? 
Can  a  clerk  in  his  office,  or  some  stranger, 
take  and  destroy  them,  without  responsi- 
bility under  the  law?  Are  these  valuable 
papers  absolutey  without  protection,  ex- 
cept such  as  the  commlealoaer  may  volun- 
tarily give?  Can  be  not  be  compelled  to 
deliver  them  over  to  his  successor  In  office 
under  the  Revised  Statutes  nnd  under  tbe 
Code,  as  now  amended?  The  answers  to 
these  questions,  it  seems  to  us,  are  quite 
obvious. 

Tbe  learned  counsel  for  the  defendants 
claims  that  these  circulars,  with  the  an- 
swers therein,  were  not  "statistics"  as  de- 
fined by  the  antborittes  which  he  cites. 
But  tbat  they  contained  statistical  de- 
tails—the primary  elements— out  of  which 
a  table  or  system  of  statistics  could  be 
framed,  cannot  be  doubted.  It  Is  quite 
true  that  every  paper  that  comes  Into  a 
public  office  in  the  performance  of  the  du- 
ties of  the  officer  whti  has  charge  of  tbe 
office  is  not  within  tbeeection  of  the  Penal 
Code  claimed  to  have  been  violated  by  tbe 
defendants.  It  Is  not  easy  to  give  a  defi- 
nition or  description  su  comprehensive  and 
accurate  as  to  Include  every  paper  con- 
templHied  by  the  section.  It  la  enough  for 
tbe  present  purpose  to  say  that  papera 
which  a  public  officer  is  required  to  ob- 
tain, In  tbe  discbarge  of  his  offlelal  duties, 
which  have  public  Importance  and  are  of 
permanent  value,  and  may  serve  a  useful 
purpose  after  tbey  hare  been  deposited  In 
bis  office,  or  with  him.  are  under  the  pro- 
tection of  the  law.  If  these  papers  had 
actually  served  their  whole  purpose,  so 
that  they  could  no  longer  be  of  any  use, 
tbey  could  have  tteen  destroyed  with  Ira- 
ponlty,  as  ft  cannot  be  supposed  tbat  11 
was  Intended  by  the  law  to  save  such  pa- 
pers from  destmeilon.  if  these  papers 
contained  material  and  pertinent  informa- 
tion collected  nnder  tbe  act,  and  for  the 
purposes  contemplated  by  the  act.  then 
the  indictment  could  not  be  defended  on 
the  ground  tbat  the  papers  were  the  pri- 
vate papers  of  tbe  persons  sending  tbem 
to  the  commissioner,  or  that  the  taforma- 
tlon  thus  commuulcated  was  confidential- 
ly disclosed.  The  statute  makes  it  the 
duty  of  tbe  commissioner  to  procure  the 
information,  and  makes  It  tbe  duty  of  the 
pereons  designated  to  give  It,  and  when 
the  Information  Is  given  it  becomes  pub- 
lic, and  Is  for  a  public  parpoae,  and  no 
stipulation  or  pnimlse  on  toe  part  of  the 
commissioner  can  give  It  any  other  ebar- 
acter. 

We  regard  this  as  a  plain  catie,  Involv- 
ing no  abetrnae  questions  of  tnw.  We 
have  not,  therefore,  deemed  it  important 
to  refer  to  or  criticise  tbe  authorities  hav- 
ing more  or  less  bearing,  cited  upon  the 
argnnient.  Tbey  will  be  found  In  the  care- 
foUy-prepared  brietesubmltted.  Weoogtat 
not  to  close  this  discussion  without  re- 
ferring to  the  very  able  prevailing  opin- 
ions delivered  In  the  court  bdow.  We 
would  baverested  onrdeclslon  upon  those 
opinions,  but  for  the  novelty  of  this  case, 
and  Its  public  Importance.  The  Jndgmeni 
should  be  affirmed.  All  concur. 
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(60  Ohio  Bt  177) 

WOOLWEAVBR  t.  STATBL 

(Sapreme  Court  of  Ohio.  April  2S,  1893.) 

HoKiciDi  —  What  Constitutbs  am  Aidbb  and 
Abbttob. 

1.  A  person  who  becomes  involTed  In  a 

fight  with  one  or  more  antaeoQists  should  not, 
upon  that  ground  only,  be  held  an  aider  and 
abettor  of  another,  who  may  be  preaeot,  and 
incited  by  the  struggle  to  commit  an  indepttid- 
ent  act  of  violence  that  causes  the  death  oi  the 
antagonist,  or  one  of  them,  if  there  were  more 
than  one. 

2.  In  snch  case,  to  constitnte  the  person 
engaged  in  the  fight  an  aider  or  abettor  of  the 
homicide^  it  should  appear,  either  that  there 
was  a  pnor  conspiracy,  or  that  he  purposely  in- 
dted  or  enconraged  the  slayer,  or  did  some 
OTert  act  himselz  with  an  Intent  to  cause  the 
death  of  his  antagonist 

(Srlbbns  1^  the  Gonrt) 

Error  to  circuit  court,  Vinton  eoonty. 

One  Woolweaver,  toKOiher  wirh  bla 
■OQH,  Henry  and  Ellswortb,  woe.  Indicted 
at  tbe  September  term,  1891,  of  the  Vinton 
cooDty  common  pleas  court,  for  murdt<r 
in  ibe  eeuond  degree  In  bavtng  killt^d  one 
Frank  Lebman,  in  said  county,  on  tbe 
let  day  of  the  preceding  .\agu8t.  He  was 
Cried  at  tbe  March  term.  1892,  of  said 
court,  for  said  offense,  convicted  of  roan- 
Blaof^bter,  and  sentenced  to  Imprisonment 
In  tbe  penitentiary  of  tbe  »tBte  for  a  term 
ol  years,  wblcb  conviction  and  sentence 
were  enstalned  by  the  circuit  court  of  said 
coanty.  He  tbereupon  Instituted  pro- 
ceedings In  this  court  to  reverse  the  Judg- 
ments of  both  said  courts.  Iteversed. 

C.  H.  Groavenor  and  J.  U.  McGIllivray, 
for  plaintiff  In  error.  O.  W.  H.  Wright, 
R.  S.  Swepaton,  and  Jamea  W.  Darby, 
Pros.  Atty.»  for  cbe  Ktate. 

BRADBURY,  C.  J.  Upon  the  trial  of 
this  cause  tbe  plalntiffln  error  excepted  to 
a  number  of  rulings  made  by  the  trial 
court,  only  one  o(  which,  we  think,  merits 
consideration  here,  namely,  the  except 
tloD  taken  to  tbe  refusal  of  tbe  court  to 
glvB  to  tbe  ]nry  that  proposition  of  law 
reqaeated  by  plaintiff  In  en'or,  wblch  re- 
lates to  tbe  proof  necesRary  to  constitnte 
one  an  aider  and  abettor  of  a  homicide 
occurring  upon  a  sudden  quarrel,  where 
the  proof  Is  insuffldent  tn  establish  a  prior 
conspiracy.  Over  many  of  the  circum- 
stances that  occurred  on  tbe  day  of  tbe 
homicide,  and  which  led  up  to  it,  there 
seems  tu  have  been  no  snbstanclal  contro- 
versy. Tberecord  discloses  that  theplalu- 
tiO  in  error  resided  and  kept  a  saloon  at 
McArthur  Junction,  a  small  village  lo- 
cated where  tbe  track  of  the  Columbus. 
Hocking  Valley  &  Toledo  Railway  Com- 
pany and  that  of  tbe  Baltimore  A  Ohio 
Southwestern  Railroad  Company  cross 
each  other;  that  George  T.  Kwlng  was 
the  station  agent  there;  that  mutual 
enmity  existed  between  Ewing  and  the 
plaintiff  in  error;  that  tbesaloon  of  plain- 
tiff In  error  was  situated  100  feet  or  more 
from  the  station  buildings ;  that  the 
plaintiff  in  error,  in  the  early  part  nf  tbe 
day  of  tbe  bomidde,  was  Intoxicated, 
and  eontlnDed  in  that  condition  until 
after  tbe  homicide  occurred,  which  hap- 
pened near  tbe  middle  uf  Che  aftemoun ; 


that  Ewing  was  absent  from  the  station 
most  of  the  day,  until  about  1  o'clock, 
when  he  returned ;  and  that  dnrinf;  his 
absence  tbe  plaintiff  In  error  came  np 
about  tbe  platform  and  station  buUcIlng, 
exhibiting  special  ill  will  towards  Ewlug, 
and  one  or  two  other  employes  aboot 
the  station,  and  111  will  generally  towards 
tbe  rest  of  them,  applying  to  him  and  to 
them  vUe  and  abusive  epithets,  though 
exhibiting  no  111  feellug  towards  the  de- 
ceased persnnally.   So  far  as  the  record 
discloses,  the  plaintiff  In  error  had  be- 
come quiet  before  the  return  of  Ewing. 
though  for  how  long  before  is  left  nncer- 
talQ.    Gwlng,  after  his  return,  though 
howlongtbereafterlsnotmadeqnlte  dear, 
walked  along  the  station  platform  to  a 
point  nearly  opposite  tbe  saloon  of  plain- 
tiff In  error,  where  be  and  the  latter  en- 
gaged In  a  quarrel,  on  tbe  termination  uf 
which  the  plaintiff  lu  error  seems  to  have 
entered  his  saloon,  while  Ewing  returned 
to  Ms  offlee.  A  abort  Interval,  fixed  by 
one  witness  at  I  hour  and  SO  rolnutea. 
occurred  now,  during  wblcb  little,  U  any- 
thing, transpired,  unless  tbe  plaintiff  lo 
error  may  have  occasionally  Indulged  In 
boisterous  language,  addressed  to  no  one 
in  particular.   At  the  expiration  ot  this 
period  be  started  from  bis  residence  or 
saloon  towards  tbe  station  with  ajdnser 
ale  bottle  In  bfs  hand.  He  came  near  the 
deceased,  and  tbey  engaged  In  a  sharp 
and  short  quarrel,  wblch  resulted  In  the 
deceased  going  to  the  railroad  offlee,  gel- 
ting  Ewing'e  revolver,  and  starting  to  re- 
turn towardstheplalntlff  Inerror.  Ewing 
and  Lyons,  another  employe  abont  the 
station,  took  tbe  revolver  from  tbe  de- 
ceased, and  ell  three  moved  In  tbe  direc- 
tion of  the  plaintiff  In  error,  wbo  about 
this  time  was  Joined  by  hie  two  sons  and 
his  wife.  An  encounter  tollow3d,  in  which 
Henry  Woolweaver,  a  son  of  tbe  plaintiff 
in  error,  shot  and  killed  the  deceased. 
There  were  many  other  circumstances  and 
facts  over  and  about  which  the  parties 
contested,  and  which  for  that  reason  are 
unnoticed  in  tbe  general  statement  of 
what  seems  not  to  have  been  contro- 
verted.  The  plaintiff  In  error  did  not  fire 
tbe  fatal  shot,  and  therefore,  if  a  party 
to  the  homicide,  became  aucb  either  be- 
cause of  a  prior  conspiracy,  that  made  him 
a  party  to  tbe  act  of  bis  son,  by  reasou 
of  Inciting  or  encouraging  his  son  at  tbe 
time  of  Us  commission,  or  by  some  overt 
act  of  his  own,  designed  or  done  with  a 
view  to  bring  about  that  result. 

The  proposition  requested,  and  whieb 
the  court  declined  to  give  to  tbe  Jnry, 
reads  as  follows.  **In  the  absence  ofa 
conspiracy,  one  who  Is  present  when  a 
homicide  is  committed  by  another  upon 
a  sudden  quarrel,  or  In  the  heat  of  pas- 
sion. Is  not  guilty  of  aiding  and  abetting 
the  homicide,  although  be  may  become  in- 
volved in  an  Independeutdght  with  others 
uf  the  party  of  the  deceased,  unless  he 
does  some  overt  act  with  a  view  to  pro- 
duce that  result,  or  purposely  incites  or 
encourages  tbe  principal  to  do  the  act; 
and  BO,  in  this  ease,  if  you  find  the  defend- 
ant on  trial,  although  present  at  the  time 
of  tbe  shooting,  knew  nothing  of  his  son 
Henry  having  a  revolver,  or  Intending  to 
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shoot,  and  took  nopartlntbe  killing,  and 
did  no  overt  act  to  pmdnra  that  result, 
then  be  is  in  no  way  responsible,  and  mast 
be  aeqnltted,  anlesB  yon  flad  from  tbe  evi- 
dence, and  beyond  a  reasonable  doubt, 
that  tbe  shot  was  flrod  by  Henry  in  parsa- 
ance  of  a  conspiracy  preTiouely  formed 
by  them."  Tide  propusitloa  the  court 
modified  by  erasing  the  words  "witli  a 
view,"  and  Inserting  In  tlielr  place  the 
word  "tending,"  so  us  to  make  it  read 
"uDlesa  he  does  some  overt  act  tending  to 
produce  that  resnltf^aod  Ksveltto  tbe 
jury  as  tboa  modlfled.  If  there  was  nu 
prior  conspiracy,  and  the  act  waBComralt- 
ted  upon  a  sadden  quarrel,  without  the 
plaintlO  Id  error  having  purposely  incited 
or  encouraged  the  perpetrator  thereof,  he 
ongbt  not  to  be  beld  to  have  a  guilty  con- 
nection therewith,  nnless  be  did  some 
overt  act  "with  a  view"— that  Is  for  the 
purpose— to  produce  the  result  be  Is 
charged  with  aiding  and  abetting,  for  In 
such  a  state  of  fact  no  criminal  Intent 
would  exist.  But  under  the  rule  ul  law 
embrnced  In  tbls  proposition,  as  modified 
and  given  to  the  Jury,  tbe  plaintllT  In  error 
might  have  been  convicted  without  proof 
of  a  gnUty  pnrpose,  and  when  he  hud  a 
easnal  connection,  only,  with  the  homi- 
cide; for  it  authorized  a  verdict  uf  KUilty 
if  be  did  any  overt  act  that  tended  In  any 
degree  tu  cause  tbe  death  of  thn  deceased, 
although  the  act  was  done  by  him  with- 
oot  any  purpose  to  cause  that  result,  and 
In  fact  did  not  produce  It,  and  although 
there  was  neither  a  previous  guilty  cun- 
aplracy,  nor  any  Incitement  or  encourage- 
ment, purposely  given,  by  him.  at  tbe 
time,  to  tbe  actual  perpetrator  of  the 
homicide.  Whenever  a  father  engages  In 
a  dght,  the  tendency  of  tbat  act  Is  to  In- 
cite a  son,  who  may  be  standing  by,  to 
acta  of  violence,  either  towards  the  Imme- 
diate antagunlst  of  the  father,  should 
there  be  but  one,  or  towards  the  party  of 
that  nntugunlst,  If  there  should  he  more 
than  one.  Tbls  tendency  may  be  aSlrmed 
in  respect  to  many  other  ties  of  kindred, 
or  in  many  instances  of  merely  close  com- 
panionship. Wbatrash  or  violent  act  the 
bystandlng  son,  kinsman,  or  comrade 
may  be  moved  to  do  depends  In  a  great 
measure  upon  the  quality  of  his  temper, 
the  strength  uf  his  affection,  and  the  no- 
tion, olten  mistaken,  that  he  may  haHtlly 
satfaer,  under  the  excitement  of  tbe  mo- 
ment, as  to  who  is  In  fault,  and  to  be  held 
responsible  for  brluKlng  on  the  conflict. 
And  if  tbe  bystandlng  son,  utfaer  kins- 
man, or  comrade  should,  of  his  own  voli- 
tion, by  an  Independent  act  of  violence, 
slay  the  antagonist,  the  party  engaged  In 
tbe  flgnt  should  not  be  charged  with  this 
act  merely  because  he  was  engaged  lu  a 
conflict  with  tbe  deceased,  and  in  tbat 
way,  bat  In  that  way  only,  incited  the 
fatal  act.  Tbls  Is  not  enoogb  to  show 
a  criminal  Intention.  Something  more 
rnnst  appear.  He  must  have  purposely 
incited  or  encouraged  tbe  party  lu  tbat 
cooree  of  violence  that  led  to  thehomlclde, 
or  done  some  overt  act  himself  with  a 
▼lew  to  that  result,  and  that  in  some  de- 
sree contributed  thereto.  Tbiaistheprln- 
elple  that  underlies  the  eighth  clause  of  the 
tfyllabas  in  tbe  case  of  tiolns  r.  State,  46 
T.34s.B.no.&— 28 


Ohio  St.  457,  21  N.  E.  Rep.  476.  True.  In  tbe 
Oolns  Case,  supra,  the  plaintiff  in  error, 
at  the  moment  of  tbe  klllluK,  was  engaged 
In  an  independent  struggle  with  a  person 
other  than  tbe  one  who  was  killed;  but 
Gulns  was  of  tlie  party  with  the  one  who 
gave  tbe  fatal  stab,  and  his  immcdlateau- 
tauonlst  was  of  the  party  of  the  one  who 
received  the  death  wound.  In  tbe  c.aae 
under  consideration  there  was  evidence 
tending  to  show  that  tbe  plaintiff  in  error 
and  bis  two  sons  compuaed  one  party, 
while  the  deceased  and  Mr.  Ewlng,  and 
probably  Mr.  Lyons,  compoaed  the  other 
party.  This  difference  In  the  circumstan- 
ces in  nowise  affected  the. principles  by 
which  the  criminal  ebaracter  ol  tbe  actb 
of  the  parties  sbould  be  tested.  If  there 
was  a  conspiracy,  each  conspirator  was 
chargeable  with  the  acts  ul  his  co-consplr- 
atortf.  If  there  was  nt)  conspiracy,  then, 
upon  the  springing  up  uf  a  sudden  llgbt, 
each  should  be  chargeable  only  with  his 
own  acta,  and  eucb  acts  of  the  others  as 
be  may  purposely  incite  or  encourage. 
Tbe  charge,  in  the  form  in  which  It  was 
requested,  correctly  stated  this  proposi- 
tion. Where  satisfactory  proof  of  a  con- 
spiracy has  not  been  produced, It  often  be- 
comes a  nice  and  dllilcult  matter  to  de- 
termine the  criminal  liability  of  each  of  a 
part  of  friends  or  kindred  for  tbe  violent 
and  unlawfid  acts  of  bis  fellows,  commit, 
ted  in  theconrse  of  a  conflict,  arising  up- 
on a  sudden  quarrel,  with  one  or  moreao- 
tagonists;  and  In  such  case,  apon  the  trial 
of  one  of  them.it  Is  of  tbe  first  Importance 
tbat  the  correct  rule  of  liability  should 
be  laid  down  tntbe  Jury,  and  If  the  instruc- 
tions sbould  extend  too  far  as  to  the  lia- 
bility of  tbe  one  on  trial  for  tbe  acts  of  his 
fellows  It  would  be, necessarily. prejudicial 
to  his  rights.  Therefore,  as  the  proposi- 
tion, 111  tbefor<n  requested  by  the  plaintiff 
In  error,  prescribed  tbe  correct  rule  of  lia- 
bility in  the  absence  of  proof  of  a  cuuaplr- 
acy,  it  should  have  been  Klven  to  tbe  Jury, 
and  any  modification  tbat  extended  the 
liability  as  thus  prescribed  must  be  regard- 
ed as  erroneous.  Judgment  reversed. 


(50  Ohio  St.  8S1) 
CITY  OF  TOLEDO  v.  PRESTON. 
(Supreme  Court  of  Ohio.  May  9,  1893.) 

COSaTITUTIOXAI.  Lav  —  CO!IDBUNA.TIOir  PSOCBBD- 

iRGB— JoBisoioTioK  or  Fkobatb  Courtb— Feao- 
TICS— Bill  or  Bxcbptiohs. 

L  Section  281^  Bev.  St,  authoridng  mo- 

nidpal  corporations  to  postpoae,  until  after  a 
proiwsed  public  ImproTement  shall  iiave  been 
completed,  a  judicial  inquiry  into  claims  for 
damages  filed  on  account  thereof  by  owners  of 
abutting  property,  Is  not  In  omfllct  with  section 
16,  art.  1,  Const  1851. 

2.  Tile  jurisdiction  conferred  upon  probate 
courts  by  sections  2317-2821,  inclnsire,  Rev. 
St,  to  inquire  into  and  determine  the  damages 
sustained  by  owners  of  abutting  property  on 
account  of  such  improvements,  is  warranted  by 
secUon  8.  art  4,  Const.  1S51;  and  the  proceed- 
ings had  in  the  probate  court  may  be  pleaded  in 
bar  of  an  action  subsequently  brought  in  a 
conrt  of  common  pleas  upon  ttie  same  claim. 

S.  A  protHite  court  lias  no  power,  undw 
the  form  of  a  procedure  to  obtabi  an  order  nuno 
pro  tunc,  to  inquire  Into,  ucratidn,  and  declare 
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of  recOTd  the  reasons  that  indnced  a  Jary  to  «r- 
riTB  at  the  wdict  it  had  leodered  ui  a  canse 
theretof  oro  tried  in  that  conrt 

4.  The  only  lawful  method  of  bringins  into 
the  record  the  proposition  of  law  given  to  the 
Jnry  on  the  trial  of  a  cause  is  by  a  bill  of  ex- 
ceptions taken  and  perfected  within  the  time 
and  In  the  manner  provided  by  statute;  and 
where  at  the  trial  no  exception  was  noted  to 
the  cha^  of  the  court,  and  no  bill  of  excep- 
tloQS  attempted  to  be  taken  to  make  that  charge 
a  pMt  of  the  record,  the  court  has  no  jurisdic- 
tion, after  the  cause  has  ended,  to  ascertain 
and  declare  what  those  propositions  were,  and 
a  nunc  pro  tone  order  to  that  effect  Is  abaolnte- 
ly  void. 
(SyUabns  by  the  Ooort) 

Error  to  circuit  conrt,  Lucas  connty. 

Action  by  F.  W.  FrcBton  asatnat  th« 
city  of  Toledo  to  recover  damages  sus- 
tained on  accoont  of  a  chanK*)  in  the  srade 
of  a  street.  Plaintiff  bad  JudKment,  and 
defendant  brings  error.  Reversed. 

The  other  facts  folly  appear  In  the  fol- 
lowing statement  by  BRADBDRT,  U.  J.: 

In  the  year  1854  the  city  of  Toledo  estab- 
Usfafld  n  grade  tor  Erie  street  of  said  Atj 
at  Its  intersectloa  with  Jefferson  street. 
Tbe  defendant  Id  error  was  at  that  time, 
or  afterwards  became,  Ihe  owner  of  cer- 
tain real  estate  located  on  one  of  tbe  cor- 
ners formed  by  the  Intersection  of  said 
streeta.and  Improved  the  same  with  refer- 
ence to  said  grade.  Afterwardw,  In  tbe 
year  1880,  tbe  city  nhanged  tbe  grade  of 
Erie  street  In  front  of  tbe  lot  of  tbe  de- 
fendant In  error  by  ralsluK  it  about  4%  feet 
above  tbe  grade  established  In  1854,  and 
proceeded  to  Improve  the  street  with  refer- 
ence to  snch  newgrade.  Tbeplalntfff  was 
notified  of  tbe  adoption  of  the  reHolutlou 
provldingfor  tbe  Improvement,  aud  be  filed 
with  tfaedtyelerk  aelalm  tor  tbe  damaRea 
claimed  by  him  on  account  thereof.  After- 
wards tbe  city,  in  tbe  ordinance  providing 
for  tbe  Improvement  and  tbe  method  for 
paying  tbecost  thereof,  also  provided  that 
the  claims  tor  damages  arising  from  oald 
Improvement  should  be  Inquired loto  after 
tbe  completion  of  tbe  proposed  Improve- 
ment. On  Octotier  18, 1881,  after  the  Im- 
provement bad  been  completed,  the  city, 
tbroagb  Its  solicitor.  Instituted  proceed- 
ings In  tbe  probate  conrt  of  Lucas  county 
to  ascertain  tbe  damages  that  had  accrued 
to  tbe  owners  of  property  adjoining  satd 
Improvement,  makiug  tbe  defendant  In 
error,  among  others,  defendnnt  thereto. 
A  trial  was  had  before  the  probate  Judge 
and  a  Jory,  which  resulted  fn  tbe  lary  re- 
turning a  verdict  of  "No  damages^  in  re- 
spect to  tbe  claim  of  the  defendant  In  er- 
ror. The  defendant  In  error  took  no  ex- 
ceptions either  to  tbe  rulings  of  tbe  judge 
or  to  tbe  finding  of  the  Jury;  nor  did  he 
institute  any  proceedings  whatever  to  set 
aside  the  verdict  or  reverse  any  ruling  of 
the  probate  court  that  led  np  thereto.  In 
1880,  over  four  years  thereafter,  however, 
he  l)eKan  a  snit  in  the  court  of  common 
pleas  of  Lucas  connty  to  recover  from  tbe 
city  the  damages  be  claimed  to  have  sus- 
tained on  account  of  the  Improvement. 
To  this  action  tbe  city  answered,  setting 
up  In  bar  thereof  the  procee<llnga  had  up- 
on the  Inquest  of  damagee  in  tbe  probate 
conrt.  To  this  answer  tbe  defendnnt  in 
error  repUad  as  followa:  **Ttae  plaintiff. 


for  reply  to  the  matters  aot  forth  In  tbe 
said  answer  ot  said  defendants,  admit* 
that  In  a  certain  so-called  proceeding  in 
the  probate  court  begun  In  November, 
1S81,  by  the  city  of  Toledo,  the  said  plala- 
tlH  was  summoned  Into  said  court  under 
tbe  order  and  direction  of  tbe  city  of  Tole- 
do, for  the  purpose  of  soromonlng  a  Jury 
to  aasesM  tbe  damages  sustained  by  said 
plaintiff  by  reason  of  the  change  of  grade 
and  tbe  filling  of  Erie  street  in  front  of  said 
plaintiff's  said  premises.  That  at  the  time 
of  said  proceedings  the  said  property  oC 
said  plaintiff  had  been  injured  and  dam- 
aged to  the  amount  claimed  In  his  said 
petition,  and  said  plaintiff  mude  It  appear 
tben  and  there,  In  said  probate  court, 
on  tbe  hearing  before  tbe  Jury  to  aaaeae 
tbe  said  damage,  which  amount  of  ble 
said  damage  and  Injury  was  undisputed 
by  said  city  of  Toledo.  That  tbe  sole 
ground  npon  which  said  cltysonght  to  de- 
feat an  award  to  said  plaintiff  was  opon 
the  ground  that  his  said  claim  tor  dara- 
ages  had  not  been  filed  within  time.  Said 
plaintiff  says  that  the  jnry  was  Instructed 
by  said  conrt,  and  the  Jury  found,  or  at- 
tempted to  find.  In  said  action,  that  tbe 
said  plaintiff's  claim  bad  not  been  filed 
within  the  time  provided  by  law,  and  lor 
that  reason,  and  none  other,  tbe  said  Jnry 
returned  in  said  proceedings  no  award 
in  farorotaaid  plaintiff.  Attaebed  here- 
to, and  marked  ^  Exhibit  O,*  and  made  a 
part  hereof,  Is  that  part  ot  tbe  record  and 
flndlDg  in  said  cause  made  May  19, 1887,  as 
relates  to  the  said  matter.  That  intact 
and  In  law  tbe  said  plaintiff's  claim  had 
been  filed  within  tbe  time  provided  by 
law,  and  in  fact  said  plaintiff  bad  suffered 
and  sustained  damagee  to  tbe  extent  and 
amount  claimed  In  bis  nald  petition;  bnt 
that,  under  tbe  InBtrnetlonsof  tbe  probate 
conrt,  the  jnry  In  said  proceedings  In  nald 
prot^ate  court  made  no  a  ward  in  favor  of 
said  plaintiff  for  tbe  sole  and  only  reason, 
as  aforeviHld,  tbatsald  plaintiff's  claim  had 
not  been  filed  within  the  time.  Said  plain- 
tiff says  that  be  was  served  with  a  notice, 
which  Is  hereto  attached. marked 'Exhllilt 
A,'  and  made  a  part  hereof,  upon  tbe9tb 
day  of  June,  188U,  and  thereafter  npon  the 
25tb  day  of  June.  1K80,  filed  said  written 
claim  for  damages  (Exhibit  A)  with  the 
clerk  of  the  city  council  of  the  city  ot  Tole- 
do. Said  plaintiff  says  that  said  proceed- 
ings In  said  probate  court,  to  asaeHsaald 
compensation  and  damages  to  said  plain- 
tiff weremado  after  said  Improvement  bad 
been  made,  and  after  said  plaintiff  had 
suffered  and  sustained  the  injury  and  dnm* 
ages  that  he  claims  herein.  That  at  the 
time  of  said  appropriation  or  Improve- 
ment the  said  city  had  failed  and  omitted 
to  make  compensation  to  him  In  any  man- 
ner whatever  before  making  said  improve- 
ment or  since.  Said  plalntlB  says  that 
said  proceedings  by  said  city  ot  Toledo  in 
said  prohate  court  were  unconHtltutlonal 
and  void,  and  tbe  action  of  said  probate 
court  therein  is  fn  no  way  binding  upon 
said  plaintiff  herein,  and  was  not  In  doe 
course  of  law.  That  tbe  provisions  of  tbe 
statate  under  which  said  proceedings  were 
Instituted  were  In  violation  of  tbe  provi- 
slonsot  tbe  eonstltntloD  ot  tbe  state  uf 
Ohio,  art.  1,  89        and  art.  18,  8  6>  Tba 
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Bald  plalntiS  denlea  tbe  ralldlty  of  said 
proceedlnffB  or  Bsid  Judgment  Id  said  pro- 
bate court,  or  that  the  Bame  has  any  for^e 
or  effect  whatever  asaKalust  said  plaintiff 
faeretn.  Denies  that  said  court  and  Jury 
foand  that  the  property  (4  said  Preston 
had  sustained  no  damage  by  reason  of  the 
said  Improvement  o(  Erie  street,  set  forth 
Id  said  defendant's  answer." 

The  foUo.wlns  la  Exhibll:  O,  referred  to 
In  the  reply,  and  made  a  part  thereof: 
-Probate  Court,  May  19,  1887.  The  City 
of  Toledo  T.  James  W.  Myers  et  al.  Erie 
street  damageB,  from  Madison  to  Monroe. 
Tbis  day  came  the  plain  tiff  by  its  attorney, 
O.  W.  Kinney,  and  one  of  said  defeud- 
antH,  F.  W.  Preston,  by  his  attorney,  E. 
D.  Potter,  Jr.,  on  application  of  said  de- 
fendant, and  showlDK  that  the  i*ecord  In 
said  canse  was  and  Is  Incomplete;  and  the 
eoart,  being  advised  la  the  premises,  does 
Hod  that  the  said  probate  court  on  the 
trial  of  said  cause  against  said  Preston 
charged  the  Jury  that  if  they  found  that 
the  notice  to  file  his  claim  for  damages 
was  served  upon  him  on  the  9th  day  of 
Jane,  A.  D.  1880,  and  he  filed  his  said  claim 
for  damages  upon  the  25tb  day  of  June, 
1880,  then  tbey  should  return  no  award  in 
his  favor,  for  the  reason  that  lie  had  not 
filed  his  claim  within  the  time  provided  by 
law.  That  thereupon  said  Jury  retired,  and 
mtamednoaward  In  his  favor.and  forthe 
only  reason  that  said  claim  had  not  been 
filed  In  time.  And  the  coort  now  orders 
that  this  finding  be  made  a  purt  of  the 
record  in  said  cause;  and  thereupon  the 
said  plaintiff,  by  Its  said  attorney  named 
herein,  excepts  to  the  order  made  herein." 

A  demurrer  to  this  reply  was  inter- 
posed by  the  city,  and  overruled  hy  the 
court  ot  common  pleas,  to  which  ruling 
the  city  excepted.  Thereupon,  a  Jury  be- 
fng  waived,  the  cause  was  tried  to  the 
conrt,  and  a  finding  made  in  favor  of  the 
delendant  In  error,  upon  which  he  recov- 
ered Judgment.  The  circuit  court  having 
affirmed  this  judgment,  the  proceedings 
■re  brot^bt  here  for  review. 

W.  H.  Read,  for  plalntlH  In  error.  £. 
D.  Potter,  fur  defendant  In  error. 

BBADBUB£,  U.  J.,  (after  stating  the 
factH.)  The  only  question  for  thin  court 
to  consider  Is  whether  the  proceedings 
had  in  the  probate  court  opon  an  inquest 
of  damages  are  a  bar  to  the  action  of  the 
plaintiff  below,  brought  to  recover  upon 
tbe  identical  claim  passed  upon  by  the 
Jary  Id  tbe  probate  court.  Tbe  Jurisdic- 
tion of  the  probate  court  to  inquire  by 
Jory  Into  a  claim  fordnmages  like  that 
of  tbe  defendant  In  error,  caused  to  abut- 
ting property  by  a  street  Improvemenc,  is 
clearly  established  by  sections  2816-2^, 
iticloHlve,  of  the  Revised  Statutes,  If  there 
is  no  constitutional  objection  to  such  ]u- 
riadlction  being  exercised  by  that  court; 
section  2319  going  to  the  extent  of  making 
the  verdict  of  the  Jury  final,  and  prohib- 
iting an  appeal  therefrom,  leaving  to  the 
aggrieved  party  such  remedy  only  as  may 
be  provided  by  the  statutes  regulating 
pruceedings  in  error.  Section  8,  art.  4, 
Const.  1851, relating  to  probatecourts  and 
tbeir  Jurisdiction,  provides  that "  the  pro< 


bate  court  shall  have  Jurisdiction  In  pro- 
bate and  tustamnntary  matters.  •  •  • 
and  such  other  Jarisdictloa  as  may  be  pro- 
vided bylaw."  Under  the  provisions  of 
this  section  of  the  ciinstitutlon  the  general 
assembly  were  fully  warranted  In  con- 
ferring upon  the  probate  conrt  tbe  Juris- 
diction under  consideration. 

Counsel  for  defendant  In  error  further 
contended  that  section  231tt,  Rev.  Kt.,  that 
authonzus  councils  of  municipalities  to 
postpone  tbe  Inquest  of  damages  until 
after  the  Improvement  should  be  complet- 
ed, violates  section  16,  art.  1,  and  section 
6,  art.  13,  Const.  1851.  designed  to  protect 
private  property  from  unjust  seizure  and 
appropriation  totheuseof  thepublic;  and 
also  conflicts  with  section  16,  art.  1,  of  that 
Instrument,  which  secures  a  speedy  rem- 
edy by  due  process  of  law  to  one  who  may 
be  Injured  in  his  person,  reputation,  or 
property.  Section  6,  art.  13,  does  nut  ap- 
ply to  cases  of  property  taken  to  construct 
roads  which  shall  be  open  to  the  publie 
without  cbat^e,  In  which  class  tbe  streets 
or  our  towns  and  cities  belong.  The  rights 
of  the  owners  of  property  taken  and  ap- 
plied to  such  nse  fall  within  the  protection 
guarantied  by  section  19,  art.  1.  by  tbe 
provisions  of  which  eompensatlon  Is  not 
required  to  be  made  before  the  property 
is  taken.  The  Jurisdiction  conferred  on 
probatecourts,  and  the  course  of  proced- 
ure prescribed  by  statute  for  ascertaining 
the  damages  resulting  to  abutting  prop- 
erty on  account  of  Improving  n  street,  do 
not  conflict  with  section  16,  art.  1.  of  the 
conatitutluD,  which  provides  that  "all 
courts  shall  be  oprai,  and  every  person, 
for  an  Injury  done  htm  In  his  lands,  goods, 
person,  or  reputation,  shall  have  remedy 
by  due  course  of  law,  and  Justice  admin- 
istered without  denial  ur delay, "Tor  the 
probate  court  Is  a  tribunal  provided  by 
the  constitution  itself,  and  the  statute 
authorising  the  proceedings  beforelt  gives 
"a  remedy  by  due  course  of  law"  in  pre- 
scribing that  notice  shall  be  given  to  all 
parlies  to  be  affected  by  the  Inquiry,  and 
that  the  trial  shall  be  by  Jury.  The  coo- 
stltntlonality  ot  the  provision  of  the  stat- 
ute aothurlzing  the  Inquiry  to  be  poet, 
poned  until  after  tbe  improvement  should 
be  completed  may  be  a  question  nut  so 
readily  and  satisfactorily  solved,  tor  cer^ 
tftldly  it  might  be  claimed  with  great 
show  of  reason  that,  when  an  Injury  has 
been  fully  accomplished,  section  16,  art.  1, 
denies  to  the  general  assembly  the  power 
to  postpone,  directly  or  Indirectly,  to  a  fu- 
ture period,  tbe  right  ot  the  Injured  part} 
to  seek  redress  in  the  tribunals  established 
to  administer  Justice.  The  statute  undei 
consideration,  however,  only  contemplates 
a  delay  until  tbe  injury  shaU  be  fully  ao- 
corapllshed;  for.  until  the  improvemrait 
has  been  completed.  It  Is,  perhaps,  always 
impracticable  to  ascertain  with  certainty 
the  extent  of  the  Injury  the  fill  or  excava- 
tion, as  the  case  may  be,  will  cause;  In 
fact  the  injury  has  not  been  completed  un- 
til then ;  and  a  delay  of  the  proceedings 
until  that  time  we  do  nut  think  necessari- 
ly cnnfilcts  with  that  provision  of  tbe  con- 
stitution b^ore  quoted,  which  provides 
that  the  administration  of  justice  shall 
neither  bedenled  Dordelayed.  Nodoubt  ci 
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manicipallty  should  be  required  to  pro- 
ceed Id  Kood  faltb  and  witb  reasonable 
dlllcence  wItb  the  work  of  Improvement. 
We  are  of  the  opinloo,  therefore,  that  the 
statute  which  confers  the  jurisdiction  dd- 
der  coDstderatloD  upon  the  probate  court 
of  the  state  Ib  not  In  conflict  with  any  of 
the  provisions  of  our  present  conatltutlon. 

The  defendant  In  error  contends  further 
that,  it  the  Jurisdiction  exists,  the  probate 
court  and  Jury  are  limited  to  the  question 
of  the  amount  of  damages,  and  if  any 
other  ground  to  defeat  a  recovery  existed 
than  that  the  Improvemeut  caused  no  In- 
Jury,  it  WHS  not  available  lii  the  In- 
quiry before  that  tribunal.  This,  we  think, 
is  too  narrow  a  construction  of  the  stat- 
ute (sections  2317,  2321.  Rev.  St.)  that  con- 
fers the  Jorisdletlon.  The  inuulclpallty,  in 
nvallinx  itself  of  the  remedy  thus  provid- 
ed, should  not  be  held  to  have  confessed 
Us  liability  in  every  partlcalur  except  one, 
and  limited  Itaell  tu  contesting  the  claim 
on  the  sole  ground  that  the  property  was 
not  Injured  at  all,  or,  if  injured,  that  the 
damages  were  less  than  the  sum  claimed. 
The  object  of  the  statute  was  to  provide 
a  more  summary  ana  lees  expensive  pro- 
ceeding to  ascertain  the  liability  of  the 
municipality  arising  from  the  improve- 
ment than  was  nOurded  by  the  n^ual 
method  of  procedure.  The  statute  author- 
ises the  inquiry  to  be  had  before  either  the 
common  pleas  or  the  probate  court;  but, 
whichever  trfbnaal  may  be  selected,  the 
Jurisdiction  should  be  held  hroad  enough 
to  determine  the  full  measure  of  the  liabil- 
ity of  the  municipality  or  exonerate  It  al- 
together if  no  legal  obligation  exists 
against  it  at  the  time  of  the  Inquiry. 
However,  If  the  contention  of  the  defend- 
ant in  error  In  this  particular  was  right, 
it  would  not  aid  him  in  the  case  under 
consideration,  for  the  verdicK  of  the  Jury 
In  the  inquiry  before  the  probate  court 
was  that  the  detnndant  In  error  had  sus- 
tained no  damages.  The  record  of  this  In- 
quiry is  not  set  forth  in  haec  verba,  but 
the  answers  of  the  city,  setting  up  the  pro- 
ceedings in  the  probate  court  In  bar  of  the 
action  brought  by  derendant  In  error  in 
the  court  of  common  pleas,  shows  that 
the  defendant  in  error  was  served  with 
process,  and  appeared  in  the  probate 
court;  that  the  cause  was  tried  to  a  jury, 
who  rendered  a  verdict  of  "no  damages" 
Against  the  defendant  In  error;  and  that 
the  claim  involved  In  that  proceeding  Is 
the  same  that  he  afterwards  sued  on  In 
the  court  of  common  pleas.  The  record  of 
the  proceedings  In  the  probateconrt  seems 
to  have  correctly  recited  every  step  taken 
therein,  omitting  nothing  that  should 
have  been  recorded.  Nearly  six  years  after 
the  cause  was  tried  and  the  verdict  ren- 
dered application  was  made  to  the  pro- 
bate court  by  the  defeated  party  to  cor- 
rect the  record  by  supplying  an  alleged 
omission.  This  application  was  success- 
ful, and  Exhibit  O,  which  attempts  to 
show  the  InstroctloDS  given  by  the  pro- 
tMte  court  apon  the  inquest  of  damages, 


and  the  reasons  that  controlled  the  Jury 
in  retorning  Its  verdict,  was  added  to  the 
record.  We  know  of  no  practice  by  which 
a  court  can  ascertain  end  declare  of  rec- 
ord the  reasons  which  Induced  a  Jury  to 
arrive  at  a  particular  conclusion,  or  by 
which  the  jary  itself  Is  permitted  to  assign 
and  place  upon  record  the  reasons  that 
produced  Its  verdict.  If  the  court  com- 
mitted an  error  In  some  material  part  of 
Its  instructions,  it  will  be  presumed  that 
the  verdict  may  have  resulted  therefrom ; 
but  the  only  legal  and  proper  method  of 
bringing  upon  the  record  the  Instructions 
given  to  a  Jury  by  the  trial  court  is  by  a 
bill  of  exceptions  taken  at  the  time  and  In 
the  manner  prescribed  by  statute.  In  the 
Inqoest  of  damages  had  In  the  probate 
court  no  bill  of  exceptions  was  taken,  and 
therefore  the  charge  of  the  court  was  not 
preserved  In  that,  the  only,  manner  known 
to  the lawfor  ftspreservatlon..  Foraugbt 
that  appears,  another  Judge  than  he  who 
Instructed  the  Jury  was  called  upon  to  as- 
certain— huw  Is  not  shown,  but  probably 
by  the  Introduction  of  evidence  pro  and 
con— what  legal  proposltloas  bad  been 
submitted  to  a  Jury  by  his  predecessor 
upon  the  trial  of  a  cnnse  six  years  before. 
Judicial  determinations  could  have  but 
little  stability  or  value  in  causes  or  tri- 
bunals where  tblslri  permissible.  No  doubt 
that  in  a  proper  case  and  upon  satisfac- 
tory proof  a  nunc  pro  tunc  entry  may  be 
had  many  years  after  a  record  has  been 
made  up,  correcting  the  entry  so  that  It 
shall  conform  to  the  actual  order  or  Jodg- 
meut  of  the  court;  but  the  order  nrjodg- 
ment  must  have  been  In  fact  made,  and  In 
no  case  should  that  be  added  to  the  rec- 
ord which  Is  not  properly  a  part  thereof. 

If  the  probate  court  had  Jurisdiction  in 
the  matter  of  attcertainlng  the  damages 
that  accrued  to  the  owners  of  property 
abutting  on  the  Improvement,  It  Is  now 
too  late  to  review  its  action,  however  er- 
roneous it  may  have  been.  That  could 
only  be  done  by  a  proceeding  instituted 
tor  that  purpose  directly  upon  the  record 
Itself.  If  the  Jurisdiction  existed,  the  ver- 
dict la  equally  binding  whether  it  was  for 
a  large  sum,  a  small  sum,  or  no  sum  at 
all.  If  no  damages  bad  been  sustained, 
the  Jury  were  bound  by  their  oaths  to  re- 
turn a  verdict  accordingly.  If,  In  obe- 
dience to  an  erroneous  cliargeof  the  court, 
the  Jury  r«>turned  a  verdct  for  too  large  or 
too  small  an  amount,  or  for  "no  dam- 
ages, "  as  in  the  case  under  consideration, 
it  Is  nevertheless  their  verdict,  and  bind- 
ing on  the  parties  nntil  set  iislde  either  by 
the  probate  court  or  some  one  of  tbe  su- 
perior courts  VMted  with  power  to  review 
Its  proceeiliogs,  and  this  would  be  so  even 
If  the  rlalni  of  the  deleadant  In  error  for 
damages  caused  by  the  improvement 
should  be  regarded  as  In  the  nature  of  a 
claim  for  property  taken  and  appropri- 
ated to  a.publ1e  use.  It  foUowatrom  these 
conrlDsions  that  the  demurrer  to  the  re- 
ply ought  to  have  been  auBtalned. 

Judgment  reversed. 
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WILMOBB  «t  «].  T.  STBTLBB.I 
Olnpreme  Conrt  at  Indiana.  Mar  UB8L> 

pABTITtOa— Zi»flXA.T101T— ASTOPFBT. 

1  Whm  cotwants  own  land,  bat  neither 
lioldr.  possession  adrravelf  to  the  others,  the 
statute  of  limitations  does  not  rim  aeainat  the 
rieht  of  either  to  partition,  though  taey  might 
hare  enforced  that  right  at  any  time  after  the 
date  when  they  became  tenants  in  common. 
PedN*  T.  OaTins,  (Ind.  Sup.)  34  N.  B.  Rep.  7, 
followed. 

2.  Where  land  of  an  estate  was  sold  on  pe- 
tition of  the  administrator,  and  the  heirs  there- 
after received  and  accepted  their  pro  rata 
■hares  of  the  purchase  price,  knowinc  what 
their  interest  In  the  land  was,  and  that  the 
moneys  receWed  and  accepted  tnr  them  were 
the  proceeds  of  the  sale  of  thdr  interest  there- 
tn.  tney  are  not  entitled  to  recover  their  inter- 
cat  in  the  land  from  the  purchaser,  without 
returning  the  porchase  price,  though  the  sale 
was  Toio. 

8.  The  fact  that  after  the  eale,  bat  before 
parment  of  the  pardiaae  price,  one  of  sach 
heirs  died,  does  not  eliminate  the  element  of 
estoppel  as  to  the  other  heirs*  interest  In  the 
■bare  of  decedent;  they  having  received  all  the 
pourcbase  pric^  —  both  the  amount  given  for 
th^  owB  Itttenat;  and  that  paid  for  the  into- 
mt  of  decedent. 

Appeal  from  circuit  coart,  Adamaconn- 
ty;  A.  A  Cbapln,  SpeclalJadj^. 

Action  by  John  A.  Wllmore  aad  otbera 
airalnBt  Jeffry  Stetler  for  partition,  and  to 
quiet  title,  and  get  poBsesBlon  of  their  al- 
leged Interest  in  tbe  land  aoueht  to  be 
partitioned.  From  ajndffmentfor  defend- 
ant, plalntUtB  appeal.  Affirmed. 

J.  W.  Ryan,  W.  A.  Tborapaon,  A.  O. 
Ifarah,  J.  w.  TbompBon,  J.  T.  France, 
and  J.  T.  Uerryinan.  fur  appellants. 

At  tbe  time  tbe  land  In  controverBy  was 
■old,  appellants  were  minors;  were  not 
present  at  the  sale,  or  did  anything,  or 
made  any  repreaentatlons  as  to  the  title, 
that  misled  the  parchaser.  Ob  Keneral 
principles,  they  are  not  estopped  from  as- 
■ertlng  their  title  thereto.  In  order  to 
create  an  estoppel  there  must  be  Ignorance 
of  the  true  state  of  tbe  title  un  tbe  part  of 
tbn  purchaser,  and  ft  must  concur  with 
wlllfnl  miBrepresentatlons  or  concealment 
on  part  of  the  vendor,  2  Herm.  Estop.  $$ 
957-«fl0;  Ferris  T.  Cnover,  local. 5S9;  Crest 
V.  Jack,  3  Watte,  238 ;  Hepburn  t.  M'Dow- 
ell,  17  Sei^.&  B.8S3;  Kcranton  v.  Stewart, 
tS  Ind.  94.  Rqultableestoppells  based  up- 
on a  frandulAnt  porpnae  and  a  traadnlent 
reanlt.  If,  therefore,  the  element  of  fraud 
Is  wanting,  there  Is  no  estoppel,  as  If  both 
parties  were  equally  cognizant  of  tbe  facts, 
and  tbe  declaration  or  silence  of  tbe  one 
party  produced  no  change  In  the  conduct 
of  the  other,  be  acting  solely  upon  blsown 
Judgment.  There  must  be  deception,  and 
change  irf  conduct  In  consequence, in  order 
to  estop  8  party  from  showing  tbe  truth. 
Davidson  v.  Tonng,38  111.152  ;  2Btory,En. 
Jnr.  §  1643:  DIzfleld  v.  Newton,  41  Me. 221; 
Taylor  v.  Ely,  25  Conn.  250;  Hill  v.  Epley, 
81  Ph.  St.  381;  Odlln  v.  Gove,  41  N.H.465; 
Dorlarque  v.  Cress,  71  111.  882;  S  Herm. 
Estop.  »  790,  791,  792;  Cox  t.  Matthews, 
17  Ind.  878;  City  of  Aurora  v.  West,  23  Ind. 
615;  Dnchess  ot  Kingston's  Case,  8  Smith, 
Lead.  Cas.  pt.  3,  p.  890;  Blms  t.  City  of 
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Frankfort,  79  Ind.  462;  CSty  of  Logans- 
port  T.  La  Rose,  99  lud.  ISl.  When  tbe 
purchaser  acta  upon  full  knowledge  of  all 
the  facta,  where  nothing  Is  concealed,  and 
no  false  representations  are  made,  and  no 
fraud  practiced,  there  arises  no  estuppel. 
Rogers  t.  Ulgglns,  48  111.  220;  Board  v. 
Herrington.  60  HI.  236. 

Tbe  law  preaumes  that  tbe  purchaser 
Inspects  the  public  records, through  which 
title  must  be  derived,  before  be  receives  a 
convarance.  If  be  does  so,  and  the  decree 
of  thA conrt  wasunwarranted,asalemade 
on  the  decree  could  pass  no  title.  If  he 
failed  to  examine  tbe  record  It  was  bis 
own  fault,  and  be  should  suffer  the  conse- 
qnence  of  his  own  negligence.  Morris  v. 
Hogle.  87111.165;  Coi  v.  Matthews.  17 Ind. 
87S;  Duchess  of  Kingston's  Case,  2  Smith, 
Lead.  Cas.  pt.  2,  p.  891;  Bigelow,  Estop. 
(New  £d.)  p.  60R;  Gale  v.  Menelug,  64 
Amer.Dec.201;  Back  v.Mllford,  90Ind.  292. 
Neither  tbe  law  nor  equity  requires  that 
one  having  title  to  property  shall  seek 
oat  a  party  who  fs  about  to  buy  It  from 
a  Bupponed  owner,  and  Inform  him  of  bis 
titte.  All  that  fs  required  Is  that  he  shall 
do  no  act,  and  be  guilty  of  no  misleading 
silence  or  apparent  acquiescence, by  which 
anntber  may  be  entrapped  Into  a  trans- 
action which  otherwise  be  could  not  bare 
entered  Into.  2  Herm.  Estop.  {  774.  In  or- 
der to  work  an  estoppel  as  against  an  in- 
fant, at  the  time  of  his  act,  be  must  be  ful- 
ly appraised  of  the  tacts  In  the  case,  and 
of  bis  rights,  and  when  he  has  forgotten, 
or  Is  ignorant  uT.  the  fuct  that  he  Is  Inter- 
ested In  the  property,  he  is  not  estopped. 
Spenrer  v.  Carr,  45  N.  T.  406;  Ewell,  Lead. 
Cas.  226.  When  the  titleof  thelnfantlsnot 
concealed  from,  bat  Is  known  to,  the  par- 
chaser,  who  Is  tberetore  not  misled  nur  de- 
ceived, the  Infant  Is  not  estopped,  though 
present  at  the  time  of  the  sale,  and  promis- 
ing to  convey  his  sharewhen  he  should  b«>> 
L-omeof  age.  Whi^u  thecondltlon  of  the  ti- 
tle Is  known  to  both  parties,  or  both  have 
the  uaine  means  of  ascertaining  the  truth, 
there  can  be  no  estoppel.  Brant  v.  Iron 
Co..  93  D.  S.  326;  Kingman  Graham,  61 
Wis.  247.  8  N.  W.  Bep.  181s  KnonO  v. 
Thompson,  16  Pa.  Bt.  364;  Hill  T.EpIey,  81 
Pa.  St.  833  ;  2  Herm.  Estop.  5$  9S7,  968,  974. 
When  there  Is  notice  by  record  In  Judg- 
ment of  law  a  party  buying  at  public  or 
Judicial  sale  knows  the  title  of  the  prop- 
erty he  Is  buying,  and  what  Interest  he  is 
getting.  Hill  T.  Epley,  31  Pa.  St.  835; 
Uale  V.  Menslng,  64  Amer.  Dec.  201.  To 
constitute  an  estoppel  In  pals,  it  may  t>e 
stated,  as  a  general  proposition,  that  the 
party  to  be  estopped  mast,  either  by  him- 
self or  some  one  authorized  to  actfur  bim, 
have  done  some  act,  or  made  some  state- 
ment, or  remained  silent  under  circum- 
stances that  require  hlra  to  speak,  on  the 
faith  of  which  act,  statement,  or  silence 
the  otherparty  has  been  induced  to  Inreat 
his  money,  or  change  his  position.  Black 
T.  Mitchell,  14  Ind.  307;  Carter  v.  Harris. 
16  Ind.  888;  Ray     UcMurry.20  Ind.  807. 

Bdl  ft  Honia  and  Morris  ft  Barrett,  foi 
appellee. 

OLDS,  J.  The  appellanta  brongbt  tbti 
action  In  tba  court  below,  averring  In 
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their  complatnt  that  one  Addlaoii  G.  Wll- 
mnre  died  tentate  at  the  count}  ot  AdamR, 
setsed  utcertalu  real  eatate;  that  be  left, 
earvivlnK  him,  as  Mb  heirs  at  law,  hlB 
widow,  Elanor,  appeUnnt8,and  Ellen,  who 
died  in  1S7],  his  children.  A  copy  of  the 
will  Is  set  out,  aud  It  Is  charged  that  the 
widow  took  under  the  law,  and  not  un- 
der the  will;  that  In  1868.  after  the  death 
of  her  hasband,  Elanor  was  declared  ot 
unsound  mind,  and  a  guardian  wnti  ap- 
pointed for  her:  ttiat  the  guardian  ap- 
Dlled  to  theitandolpb common  pleas  court 
for  au  order  to  sell  the  real  estate  of 
wblcli  Wlluore  died  seised;  that  the  court 
ordered  the  gnardlan  to  sell  the  Interest 
of  bis  ward  In  the  lands  he  bad  described 
In  his  petition ;  that  said  Elanor  had  no 
interest  Id  the  real  estate,  except  the  one- 
third  interest  Inherited  from  her  hasband; 
that  the  appellants  had  never  transferred 
or  conveyed  the  interest  in  this  real  es- 
tate which  had  descended  from  tlielrfather 
and  Bister  Ellen;  that  the  guardian  of 
Elanor  pretended  to  sell  tha  entire  fee  of 
the  real  estate;  that  one  Lewis  Edwards 
purchased  the  real  estate  at  guardian's 
sale;  that  at  the  time  be  purchased  he  had 
notice  and  knowledge  that  appellants, 
and  the  slater  since  dead,  bad  and  heid  an 
interest  in  said  real  estate  as  the  heirs  at 
law  of  Addison  O.  Wilmore;  that  Lewis 
Edwards  afterwards  conveyed  a  part  ot 
this  real  estate  to  appellee,  who  holds 
poBsesslon  of  said  part,  and  claims  the  en- 
tire fee  therein,  and  denies  appellants* 
right  and  title  to  said  renl  estate,  or  any 
part  thereof;  that  the  claim  of  appellee  is 
a  cloud  upon  the  appellants'  interests  in 
and  title  to  said  real  estate.  The  relief 
asked  was  for  partition,  to  quiet  title,  and 
possession  of  the  Interest  in  the  land. 

A  demurrer  was  flled  to  the  complaint, 
and  overruled,  and  the  appellee  answered 
in  hIx  paraeraphs.  The  appellants  de- 
murred to  the  paragraphs  of  answer,  and 
the  court  overruled  the  demurrer  to  the 
2d,  4th,  and  6tb  paragraphs  of  answer, 
to  which  ruling  the  appellants  excepted. 
The  4tli  paragraph  pleads  the  IB-years 
statute  of  limitation,  and  the  5th  para- 
graph pleads  the  2U-years  statute.  They 
are  general  pleas  ot  the  statutes,  alleglnif 
that  the  cause  of  action  did  not  accrue 
within  the  IBaud  20 years,  without  alleging 
adverse  possesslim.  It  is  contended  by 
appellants  that  the  complaint  is  for  parti- 
tion between  tenants  in  common,  and  that 
the  answers  are  not  good,  while  the  ap- 
pellee contends  that  the  action  Is  not  for 
partition,  but  for  possesBlon,  and  to  quiet 
title,  and,  even  If  held  to  be  In  partition, 
the  paragraphs  of  answer  are  goud. 
There  was  a  special  verdict  returned, 
finding  the  facts,  and,  owing  to  the  view 
we  takeuf  the  caHe,It  matters  not  whether 
tbere  was  error  In  ruling  on  the  demurrers 
to  these  paragraphs  ot  answer,  or  not,  for, 
it  error,  It  was  harmlesH.  We  have  re- 
cently considered  and  passed  upon  the 
qaestlon  aa  to  tbe  sufficiency  of  answers 
of  tbls  chftracter  in  actions  for  partition 
lu  the  case  of  Peden  v.  Cavina.  84  N.  E. 
Bep.  7,  (this  term.)  See,  also,  Patteraon 
V.  Nixon.  79Ind.  256;  Natter  v.  Hawkins, 
93  lud.  260;  Wood,  Liu.  Act.  S  36^  P- 
658. 


The  next  question  discussed  by  counsel 
relates  to  the  safflclency  of  tbe  second  par- 
agraph of  anawer.  The  complaint  sets 
out  a  copy  of  the  will;  alleges  the  den tb 
of  tbe  testator:  tbe  survlvorahlp  of  ibe 
widow  and  children ;  the  Insanity  of  tbe 
widow;  the  appointment  of  Adamson  as 
her  guardian ;  the  petition  to  sell  tbe  real 
estate,  Including  that  In  controversy. 
The  petition  1o  sell,  which  Is  sworn  to,  al- 
leges that  Mrs.  WUmore  owned  tbe  land 
In  tee  simple.  The  answer  admitted  the 
foregoing  facts.  It  averred  that  tbe 
court  ordered  tbe  whole  of  said  real  es- 
tate to  be  sold  by  the  guardian ;  tbat  tbe 
guardian  did,  puranant  to  tbe  order  of 
tbe  court,  cause  the  fee  aimple  of  said  land 
to  be  sold  for  ^,500,  being  f 400  more  than 
its  appraised  and  actual  value  in  fee  aim- 
ple, to  Lewis  Edwards;  tbat  the  sale  was 
reported  to,  and  approved  and  cooflrmed 
by,  said  conrt;  that  one-third  of  tbe  pur- 
chase money  was  paid  in  hand,  and  tbe 
balance  properly  senured,  and  afterwards 
paid,  and  the  land  conveyed  to  said  Ed- 
wards; that  some  9500  of  Interest  accrued 
on  the  purchase  was  applied  to  the  sap- 
port  of  the  appellants  and  their  insane 
mother,  in  accordance  with  the  terms  of 
the  will  of  Addison  P.  Wilmore;  tbat  tbe 
said  Adamson  censed  to  be  guardiao  of 
said  Insane  widow  ;  that  one  Bodkins,  the 
uncle  of  Mrs.  YTllmore,  was  appointed 
the  successor  of  said  Adamson  in  said 
trust,  to  whom  Adamson  paid  tbe  money 
by  him  received  as  the  purchase  money  of 
said  land,  being  f 4,146  and  more;  tbat 
alter  the  appellants  became  of  foil  age, 
and  after  the  death  of  Mrs.  Wilmore,  the 
said  Bodkins  settled  wltb  tbem,  and  paid 
to  each  over  $1,000,  being  tbe  pnrchaae 
money  of  snld  land  received  by  him  from 
said  Adamsou;  tbat  said  appellants  ac- 
cepted said  moneys  so  paid  them  by  said 
Bodkins,  knowing  it  to  be  the  proceeds  of 
the  sale  ot  said  real  estate,  and  knowing 
at  tbe  same  time  what  their  interest  in 
said  real  estate  was,  and  that  tbe  money 
received  and  accepted  by  them  was  tbe 
proceeds  of  the  saleof  thclrlntereata  there- 
in, and  their  full  abures  thereof.  This  par- 
agraph of  answer  Is  based  upon  the 
theory  that  the  appellants,  by  accepting 
tbe  money,  ratided  the  sale,  and  estopped 
tbem  from  attacking  Its  validity,  and. 
while  retaining  tbe  money,  recovering  the 
land,  and  thus  receive  and  retain  both  tbe 
money  and  tbe  land,  and  this  paragraph 
ot  answer  presents  the  controlling  ques- 
tion in  the  case ;  for  it,  by  the  acceptance 
of  tbe  money,  the  appellants,  who  are  the 
heira.  ratified  the  BQle.und  estopped  them- 
selves from  recovering  the  land  while  re- 
taining theproceeds  derived  from  Ibe  sale, 
it  puts  an  end  to  tbe  case,  and  the  many 
other  questions  so  ably  discusaed  bycoun- 
sel  are  Immaterial.  If  the  appellants  rati- 
fied tbe  sole,  and  estopped  themselveatnim 
recovering  tbe  lands  by  accepting  tbe 
money,  such  ratification  and  estoppel  took 
place  at  the  time  ot  accepting  the  money; 
and  it  Is  Immaterial  bow  many  years  bad 
elapsed  afterwards,  and  between  that 
time  and  the  commencement  of  this  suit, 
nor  Is  It  material  aa  tu  what  constrnctlon 
should  be  placed  upon  the  will.  That  tbia 
answer  Is  good,  we  think,  there  can  be 
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hut  little  doubt.  Tbe  petition  of  the 
gaarfliao  ol  Mrs.  Wllmure  to  baU  tbe  real 
estate  In  controvwey  was  avorn  to,  and 
alleged  tbat  Bbe  own«d  the  whole  of  the 
land.  The  eoort  ordered  the  whole  of  tbe 
real  estate  to  be  sold.  It  waa  duly  ap- 
praised, and  sold  for  more  than  the  full 
appraised  value,  and  tbe  sale  was  np- 
proved  and  confirmed  by  tbe  court.  Tbe 
money  was  retained  by  tbe  guardian,  and 
loaned,  and  the  accumulated  interest 
added  to  It,  only  expending  a  small 
amoont  for  the  support  ol  Mrs.  Wllmore, 
and  after  her  death  tbe  suardlao  paid  to 
tbe  appeUants,  who.  It  is  claimed,  owned 
tbe  undlTlded  two-tblrds  of  tbe  Innd  sold, 
tbe  purchase  money  received,  wltb  the  un- 
^pended  Interest;  and  said  helrsaccepted 
It,  knowing  It  to  be  tlie  proceeds  of  the 
■ate  at  said  land,  and  knowing  at  the 
same  tims  what  tbelr  Interest  In  the  land 
waa,  and  that  tbe  money  received  and  ac- 
cepted by  them  was  the  proceeds  of  the 
sale  uf  their  interests  tberelu,  and  their 
full  shares  thereof.  In  the  face  of  such  a 
state  of  facts  aa  are  alleged  In  this  para- 
graph of  answer,  to  allow  the  api>eUantB 
to  maintain  an  action  for.  and  recover, 
the  two-thirds  Interest  to  tbe  land,  from 
tbe  purctaaaer  for  value,  whose  money  they 
bad  received,  would  be  such  a  wrong  and 
Injustice  as  it  would  seem  no  court  uugbt 
or  would  tolerate,  even  it  tbe  sale  was  In- 
valid, and  subject  to  being  set  aside,  had 
tbe  heirs  not  received  the  proceeds  of  the 
sale.  Tbe  doctrine  rnllug  in  tbia  case  is 
well  stated  In  tbe  case  of  Falraerton  v. 
Hoop,  131  Ind.  23,  SO  N.  E.  Rep.  874, 
though  the  facts  In  that  case  differ  some 
from  the  facts  In  tbe  case  at  bar.  It  la 
held  in  that  case  that  tbe  party  could  not 
recover  for  two  reasons:  First,  bei^auae 
sbe  was  a  party  to  tbe  proceedings  tosell; 
aad.  sarondlj,  it  is  said  by  tbe  court  that 
"she  Is  also  estopped  from  claiming  the 
land  by  reason  of  accepting,  and  still  re- 
taining, a  part  of  tbe  price  for  wlilcb  It 
wa«  sold.  She  cannot  have  both  tbe  land 
and  tbe  purchase  price."  That  is  Juat 
what  tbe  appellanta  contend  they  have 
tbe  riglit  to  do  In  thia  caae,  vit.  retain  tbe 
purchase  money,  and  also  recover  the 
land,  and,  If  they  cannot  be  permitted  to 
do  so.  then  tbe  answer  Is  clearly  good  ae 
a  defenae  to  tbe  action.  In  Bunib  v. 
Gard,  1U7  Ind.  575,  8  N.  E.  Rep.  713,  It  la 
said:  **  Where  an  heir,  having  full  knowl- 
edge that  all  of  the  estate  in  the  land  baa 
been  sold  on  petition  of  tbe  administra- 
tor, receives  and  retains  the  purchase 
money  remaining  after  tbe  payment  ol 
debts,  be  cannot  avoid  the  sale.  He  can- 
not have  both  the  money  and  the  laud. 
Equity  will  not  uphold  such  a  claim.  In 
accordance  with  this  general  doctrine  It 
has  often  been  held  that  an  heir  who  baa 
full  knowledge  of  his  rlfcbt,  and  with  auch 
knowledge  receives  and  retains  tbe  pur- 
chase money,  cannot  vacate  tbe  sale,  and 
obtain  the  land.  This  principle  Is  often 
applied  in  analogous  cases. "  The  case  at 
bar  is  analogous  to  the  clasa  uf  cases 
cited.  It  could  be  no  different,  II  equity, 
if  the  widow,  under  claim  of  right  or  own- 
ership, had  In  her  lifetime  suld  and  con- 
veyed, for  full  value,  tbe  wholeof  tbe  land, 
to  a  purchaser,  and  then  paid  the  full 


amount  of  tbe  purchase  money  over  to 
the  heirs;  they  knowing  at  the  time  she 
bad  no  legal  right  to  convey  their  Inter- 
est, but  that  she  bad  In  fact  conveyed  It. 
and  received  full  value  for  it.  and  the 
helra,  with  full  knowledge  of  tbe  facta,  and 
their  rlchtB,  accept  and  retain  the  pur- 
chase money  so  paid,  and,  while  ao  retain- 
ing It,  aeeU  to  recover  the  land.  In  either 
case  it  would  be  inequitable  to  allow  tbe 
heirs  to  recover  the  land  without  refund- 
ing the  purchase  money.  It  la  contended 
by  counsel  for  appellant  that  the  casea 
holding  that  the  helm  or  legal  owners  are 
estopped  by  the  receipt  of  the  purchase 
money  are  cases  where  the  laud  was  at- 
tempted to  be  sold  as  the  property  of  the 
parties  afterwards  receiving  the  money. 
This  fact*  It  seems  to  us,  can  mnke  no 
difference.  In  either  case.  If  tbe  sale  was 
void.  It  would  pass  no  title.  The  prin- 
ciple applies  when  there  has  been  an  Ille- 
gal sale  of  tbe  parties*  laud,  and  they, 
wltb  knowledge  of  the  facta,  receive  and 
retain  tbe  purchase  money.  .The  case  of 
Pepper  v.  Zahnslnger,  94  Ind.  88,  Is  a  case, 
as  we  think,  directly  In  point.  There  tbe 
administrator  sold  the  whole  of  the  land, 
and  afterwards  paid  to  ths  widow  the 
one-third,  or  nearly  the  one-third,  of  the 
purchase  money,  and  she  received  and  re- 
tained It;  and  it  was  held  that  sbe  was 
estopped  from  recovering  the  land.  It  is 
true,  in  that  case,  she  directed  tbe  admin- 
istrator to  sell  It,  but  he  conveyed  only  as 
adminlatrator;  and  the  court  held  that 
tbe  sale  of  the  widow's  Interest  was  void, 
aud  tbe  estoppel  rested  on  tbe  grounds 
of  the  receipt  and  retention  of  tbe  pur- 
chase money,  with  knowledge  of  thelacts. 
In  Kurus  v.  Olney,  80  Cal.  90,  23  Pac.  Rep. 
67.  tbe<^ourt  says:  "It  la  a  well-settled 
rule  of  estoppel  that  one  who,  with 
knowledge,  accepts  the  proceeds  of  an  un- 
authorized sale  of  his  property,  la  es- 
topped to  dispute  the  validity  of  the 
sale."  It  would  seem  uunecesaary  to  mul- 
tiply authorities  on  this  question.  Hmlth 
V.  Warden,  19  Pa.  St.424;  State  v.Stauley, 
14  Ind.  409;  Rowe  v.  Mayor,  02  lod.  206; 
Kent  V.  Taggart,  68  Ind.  163;  Armstrong 
V.  Cavitt,  78  Ind.  476;  By  ran  v.  Uland.  101 
Ind.  477,  1  N.  E.  Rep.  52.  Maple  v.  Kns- 
aart,  5H  Pa.  St.  S4S,  is  a  caae  where  the 
administrator  sold  the  land  to  tbe  widow, 
which  be  had  no  right  to  do,  and  she  re- 
ceived the  purchase  prlcefor  wblcb  it  sold, 
and  It  was  held  that  she  was  estopped 
from  claiming  the  land.  In  that  case  tbe 
court  says  that  "it  tea  maxim  of  common 
honesty,  as  well  as  of  la  w,  that  a  party  can- 
not have  tbe  price  of  the  land  sold,  and  tbe 
land  itself.  Accordingly,  It  has  been  uni- 
formly lield  that  If  one  receives  the  pur- 
chase money  of  land  sold  be  afhrms  the 
sale,  and  he  cannot  claim  affalnst  It, 
whether  void  or  only  voidable."  We 
think  the  facts  pleaded  show  an  affirm- 
ance of  tbe  sale,  and  an  estoppel  on  the 
part  of  tbe  appellanta  from  clalmlDa;  the 
land.  Counsel  for  appellants,  In  an  able 
brief,  cite  numerous  authorities,  and  draw 
distinctions  endeavoring  to  show  that 
the  parties  are  not  estopped.  We  do  not 
agree  with  their  theory,  and  deem  it  un- 
neressary  to  take  np  the  declainna  cited, 
and  draw  the  diatlnctiona  in  eacb.  It  la 
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poaHlble  that  the  doctrine  annouDced  In 
some  cases,  curried  to  Its  IqII  lenKth,  may 
conflict  with  the  rule  laid  down  In  some 
of  the  cases  cited,  but  that  thta  case  Tails 
clearly  within  theralelaid  down  In  the  de- 
citiluns  we  have  cited  and  quoted  from, 
there  can  be  no  doubt. 

The  next  qneetloii  presented  arisee  on 
the  special  verdict.  It  Is  nnnecesssry  to 
set  this  verdict  out  In  fnll.  It  clearly  sup- 
ports the  second  paragraph  of  answer, 
and  entitles  the  appellee  to  Judgment  on 
the  theory  upon  which  the  paragraph  is 
based,  and  which  we  have  dlscnsaed.  The 
Jury  find  said  Adnrason,  guardian,  paid 
to  bis  snceessor.  Bodkins,  the  proceeds  ot 
the  sale  of  said  real  estate,  being  f  4,154.19; 
that  Bodkins  made  a  settlement  with  the 
appellants  in  relation  thereto,  and  dletrlb- 
nted  and  paid  over  to  each  of  them  the 
snra  of  91.U»6.n,  making.  In  alt,  94.154.19; 
thai  prior  tu  the  settlement  and  receipt 
of  the  money,  and  at  the  time  thereof,  the 
appellants,  and  each  of  them,  knew  their 
ri^htR  In  tfhd  to  said  land  so  sold  by  said 
ffuardlan  of  th^r  mother;  that  at  the 
same  time  each  of  them  knew  that  the 
money  so  paid  and  distributed  to  them 
was  money  derived  from  the  sale  of  the 
land;  that  the  purchaser  believed  the 
laud  was  being  sold  and  pnrchased  by  him 
in  fee;  that  before  the  commencement  of 
this  suit  the  appellants  knew  that  the 
money  paid  to  them  was  derived  from  the 
sale  of  said  land,  and,  wltD  full  knowledge 
of  their  interests  in  and  riglits  to  said  lands, 
they  have  retained  the  money,  still  hare 
it,  and  have  never  offered  to  pay  it  back, 
or  any  part  therRof,  to  the  purchaser  or 
his  grantees,  or  elt-her.  Some  distinction 
Is  songht  to  be  made  as  to  the  language  of 
the  verdlet,  so  as  to  construe  It  as  not 
showing  but  that  the  heirs  may  not  have 
known  that  they  were  receiving  any  pay 
except  for  their  mother's  one-third.  The 
verdict  will  not  bear  the  construction 
contended  for  by  appellants'  counsel. 

It  Is  further  contended  that  as  one  of  the 
heirs  died  after  the  sale,  and  before  the 
settlement,  as  to  appellants'  Interest  In 
the  share  of  the  deceased  heir  a  different 
rule  applies.  We  do  not  thmk  so.  The 
appellants  received  all  of  the  purchase 
money,  both  tbe  amount  received  for  sale 
nf  their  own  interests,  and  that  of  the  In- 
terests of  the  deceased  heir,  and  they  af> 
firmed  the  aale  as  well  In  so  far  as  It  re- 
lated to  the  share  derived  from  the  other 
heirs  as  that  pi>rtlon  derived  from  tbeir 
father.  There  is  no  error  In  the  record. 

Judgment  affirmed. 


(159  MiM.  2IS) 

OUSTT  V.  DONLAN. 

(Sapreme  Jadlclal  Court  of  Massachusetts. 
Middlesex.    May  22,  1893.) 

IdNXTATION  OF  ArTIOXS— ACKKOWUIDOMBKT. 

1.A  Writing,  "Received  of  plahttiCF  the 
sum  of  1^00  at  various  times  to  date,  which 
Ib  hereby  ncknowledged,"  is  not  merely  an  ac- 
knowlcdgraeiit  that,  at  certain  times  in  the 
past,  the  signer  had  borrowed  money  from 
plaintiff,  but  is  an  ackaowled>?ment  of  a  pres- 
ent indebtedness,  and  hence  sufficient  to  take 
*Jie  debt  out  of  the  statute  of  limitations. 


2.  A  promise  to  pay  Is  Implied  from  an  ac- 
knowledgment of  a  aebt  as  an  existing  debt. 

Ueport  from  superior  court,  Middleaer 
county;  Braley.  J udge. 

Action  of  contract  by  Patrick  J.  Gus^ 
against  Michael  J.  Dnnlan  to  recoverfTOi), 
alleged  to  have  been  loaned  defendant's 
testator  at  dlRerent  times  between  Sep- 
tember 15,  1869,  and  March  17, 1888,  and  for 
which  no  notes  were  given.  The  drfend- 
ant  pleaded  the  statute  of  limitations  aa 
to  three  of  the  items  ot  the  bill  of  partle- 
nlars.  amonnting  to  f.'iOO.  Tbe  plaintiff, 
in  order  to  take  these  items  out  of  the 
statute,  offered  the  following,  signed  by 
defendant,  and  which  it  was  agreed  related 
to  the  9700 in  suit:  "Lowell,  Sept.  15tb. 
'90.  Kec'd  of  Patrick  J.  Gusty  the  sum  ot 
seven  hundred  dollars  at  various  times  to 
da  te,  which  Is  hereby  acknowledged. 
[Signed]  J.  H.  Custy."  Plaintiff  testified 
that,  when  the  writing  was  given,  defend- 
ant's testator  said  to  plaintiff,  "I  willpay 
you  this  seven  hundred  dollars."  A  ver- 
dict WHS  ordered  for  the  plaintiff,  and  the 
case  was  reported  to  the  supreme  ludlclal 
court.   Judgment  on  the  verdict. 

I..  T.  Trull  and  F.  N.  Wier,  for  plalntllt. 
W.  H.  Anderson,  for  defendant. 

LATHROP,  J.  The  only  queatlon  In 
this  cuse  is  as  to  tbecorrectness  of  tbe  nil* 
Ing  of  the  Justice  who  tried  the  case  in  the 
superior  court,  that  there  was  sufficient 
evldem-e  to  take  the  first  threeltemsof  the 
acconnt  out  of  the  statate  of  limitations. 
Pub.  St.  c.  197,  $  1.  In  considering  this 
question  we  shall  lay  aside  tbe  oral  evi- 
dence of  a  promise  to  pay,  which,  under 
Id.,  I  15,  was  not  admissible.  Sumner  t. 
Sumner,  1  Mete.  (Mass.)  891, 886:  Cbace  v. 
Trafford,116  MaHs.D29.  There  remains  the 
writing  signed  by  the  defendant,  and  de- 
livered to  the  plaintiff  on  the  day  of  its 
date,  together  with  the  fact  that  no  part 
of  the  moaey  lent  hud  been  reoald.  This 
writing,  omitting  the  signature  and  the 
date,  U  in  these  words:  "  Kec'd  of  Patrick 
J.  Cnsty  the  sum  of  seven  hundred  dollars 
at  various  times  to  date,  which  Is  hereby 
acknowledged."  We  are  met  at  tbe  ont- 
set  of  this  Inquiry  by  the  question  of  the 
meaning  of  this  writing.  Ifltls  to  be  con- 
strued as  merely  nn  acknowledgment  that, 
at  certain  times  In  the  past,  tbe  signer  bad 
borrowed  money  of  the  plaintiff.  It  would 
uot  be  snfiBcieDt,  for  there  must  be  an  ac- 
knowledgment of  a  present  Indebtedness. 
We  are  of  opinion  that  the  words  "  whloh 
is  hereby  acknowledged  "  have  a  broader 
meaning.  The  word  "which "refers to  the 
word  "sum."  The  acknowledgment  Is  an 
arknowledgment  aa  of  the  date  when 
made.  The  language  used  Is  to  be  con- 
strued as  If  it  were:  "I  bave  received  of 
Patrick  J.  Custy  the  sum  otseven  hundred 
dollars  at  various  times  to  date,  which 
sum  of  mnnny  I  now  acknowledge."  It. 
then,  there  is  the  nnquallfled  acknowledg- 
ment of  an  ezistinK  debt,  nothing  more  is 
needed,  as  the  acknowledgment  was  made 
within  six  years  befure  tbe  bringing  of  tbe 
writ.  It  Is  undoubtedly  true,  as  said  by 
Chief  Justice  Morton  InKrebs  v.Olmstead, 
137  Mass.  504,  that  "It  Is  not  the  acknowl- 
edgment which  renews  orievlvesthe  debt. 
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Tbe  quention  Is  whether  there  baH  been  a 
new  pronitee  within  Blxyeara,of  wblch  the 
ackDowlndgmeot  1h  evidence  mure  or  leas 
eontmUlDR.'*  But  It  Is  also  troe  that  an 
nuqnallfled  acknowledgnieat  of  a  debt  as 
ao  ezistlnKdubt  iBuunclnaive.  Thin  is  con- 
ceded by  all  ol  tbe  aathorltlee  In  Knglaad, 
whence  we  derive  our  statute  un  this  aub- 
iect,  and  In  this  common  wealth,  from  tbe 
case  of  Tanner  v.  Smart,  6  Barn.  &  C.  603. 
to  the  present  day.  The  difficulty  has 
arisen  In  caaes  where  the  debtor  went  be- 
yond an  acknowledgment,  and  used  lan- 
guage which  rendered  It  doubtful  wbetber 
a  promise  to  pay  could  fairly  be  Implied. 
TbuB.ln  Tanner  v. Smart, Lord Tenterdeo, 
C.  J.,  said:  "Upon  a  general  acknowledg- 
ment,  where  nothing  U  said  to  preveut  it, 
a  jEimeral  promise  to  pay  may.  and  ought 
to  be.  Implied."  The  lav  on  this  subject 
la  thus  stated  lu  Philips  t.  PhUlps.S  Hare, 
281, 299,  by  Vice  Chancellor  WIgram:  "The 
legal  effect  of  an  acknowledgment  of  a 
debt  barred  by  the  statute  of  limitations 
la  that  of  a  promise  to  pay  the  old  debt, 
and  for  this  purpose  tbe  old  debt  is  a  coo- 
alderatlou  In  law.  In  that  sense,  and  (or 
that  purpose,  the  old  debt  may  be  said  to 
be  revlTod.  It  Is  revived  as  a  considera- 
tion for  a  new  promise.  But  the  new 
promise,  aud  not  tbe  old  debt.  Is  the  meas- 
ure of  the  creditor's  right.  If  a  debtor 
simply  acknowledges  an  old  debt,  the  law 
implies  from  that  simple  acknowledgment 
a  promise  to  pay  It,  for  which  prumlsethe 
old  debt  Is  a  Bofflelent  consideration;  bnt 
If  the  debtor  promisee  to  pay  the  old  debt 
when  he  Is  able,  or  by  Inatallmente,  or  In 
two  years,  or  out  of  a  particular  fund,  the 
creditor  can  claim  ootbing  more  than  tbe 

£romIse gives  him."  In  Mitchell's  Claim, 
I.  B.  6  Ch.  App.  822,  the  rule  isthusstated, 
to  tbe  same  pffect,  but  more  concisely,  by 
Lord  JoBtlce  Mellish :  "There  must  be  one 
of  tbese  three  things  to  take  the  case  out 
of  the  statote.  Either  there  mnst  bean 
acknowledKuient  of  the  debt,  from  which 
a  promise  to  pay  is  to  be  implied,  or,  sec- 
ondly, there  must  be  ttn  uncoodltioual 
promise  to  pay  (hedebt;  or,  thirdly,  there 
moat  be  a  conditional  promise  to  pay  the 
debt,  and  evidence  that  the  condition  has 
been  performed."  To  the  same  effect  are 
other  English  cases.  Cbasemore  v.  Tur- 
ner, L.  K.  lU  U.  B.  600;  Qulncey  v.  Hharpe, 
]  Bxch.  Dlv.  72;  Skeet  v.  Lindsay,  2  Excb. 
Div.  314;  Green  v.  Homphreys,  23  Ch.  Dlv. 
307:  Firth  V.  Sllngsby,  5S  Law  T.  (N.  S.) 
484.  These  rules  ba  ve  been  of  ten  recognised 
in  thiscommonwealtb.  Thus,  in  Barnard 
V.Bartholomew, 22  Pick.  2»l,]t  was  said  by 
Mr.  Justice  Dewey :  **  Applying  thefamlliar 
rule,  now  well  settled  in  this  common- 
wealth, that  In  most  cases  there  must  be 
either  an  vzpress  promise  to  pay  or  an 
□nqaallfied  acknowledgment  of  present 
Indebtedness,  and  this  unaccompanted  by 
any  evidence  ahowing  a  determination  not 
to  pay,  we  think  the  case  of  the  plaintiff 
may  well  be  sustained. "  In  this  case  the 
debtorwrote:  "I  will  thankyou  to  let  me 
have  your  account  that  you  hold  against 
me;  also,  I  will  thank  yon  to  state  to  me 
tbe  credit  that  you  have  i^ven  me.  Too 
may  depend  on  seeing  me  at  your  office  on 
Monday  next.  J  will  endeavor  to  settle 
all  ray  accoun  ts  witb  yon.  Perhaps  I  shall 


not  be  able  to  pay  the  money.  If  not,  we 
can  find  some  way  to  settle."  This  was 
held  to  be  a  sufficient  acknowledgment  to 
take  the  case  ont  of  thestatute.  Jn  Pennl- 
man  t.  Butch,  3  Mete.  (Mass.)  216,  it  Is 
said  by  Chief  Justice  Sbaw  :  "The  fact  to 
be  proved  Is  a  new  promise  to  pay  the 
debt.  This  may  be  Inferred  from  ao  ex- 
prffis  and  nnqualifled  admission  that  tbe 
debt  Is  due,  but  not  from  remote  implica- 
tion, or  doubtful  or  equivocal  words." 
See,  also,  Bailey  v.  Crane,  31  Pick.  82U; 
Woodbrldge  v.  Allen. 12  Mete.  (Mass.)  470; 
Kuscne  v.  Hale.  7  Gray,  274.  In  Walsh  r. 
Mayer,  111  n.  S.  31,  4  Sup.  Ct.  Rep.  260,  in 
answer  to  a  letter  from  the  holder  of  & 
note  secured  by  mortgage,  calling  atten- 
tion to  tbe  want  of  insuranceon  tbe  mort- 
gaged property,  and  saying,  "The  amount 
you  owe  roe  on  tbe  92,600  note  is  too  large 
to  be  left  in  such  an  unprotected  roudition, 
and  I  cannot  consent  to  it,"  the  mort* 
gagors  replied  that  they  expected  to  in- 
sore,  In  about  four  months,  twice  that 
amount,  aud  added:  **We  think  you  will 
run  no  risk  In  that  time,  as  the  property 
would  be  worth  the  amount  due  if  the 
building  was  to  burn  down."  This  was 
held  to  be  an  acknowledgment  of  anexlst* 
Ing  liability.  Judgment  on  the  verdict. 


(159  Han.  t4S) 
BOTNTON  V.  MOULTON. 

(Snpreme  Judicial  Court  of  Massachusetts. 
Essex.    May  22,  1893.) 

LiHiTATioN  or  Actions — Aokkowlsdombht. 
After  a  debt  liad  been  barred  by  the 
statute  of  limitations,  tbe  debtor  wrote  on  the 
account:  "Dec.  1,  1888,  will  pay  on  this  bill 
such  amount  as  I  can.'*  Held,  that  this  was 
not  an  UDguallSed  acknowled^Etaent,  from 
which  a  promise  to  pay  may  l>e  inferrcd,  and 
that,  the  debtor  being  nnable  to  pay  on  the  day 
named,  the  creditor  coald  not  recover,  since  taie 
can  claim  only  what  tiie  jtronilie  gave  him. 

Exceptions  from  superior  court.  Essex 
county ;  Daniel  W.  Bond,  Judge. 

Action  of  contract  on  an  account  an- 
nexed, by  Charles  P.  Bnyntoo  against 
George  H.  Monlton.  Defendant  pleaded 
the  statute  of  llmltationH.  and  the  court 
found  in bla favor.  Plaintiff  excepted.  Ex- 
ceptions overruled. 

W.  H.  Petero  and  FS.  J.Cole,  tor  plaintiff. 
Brlckett  ft  Poor,  lor  defendant. 

LATHBOP.  J.  Id  August  or  Septem- 
ber, 1888,  the  debt  due  from  the  defendant 
to  the  plaintiff  on  an  account  having  be- 
come barred  by  the  statute  of  limitations, 
(Puh.  St.  c.  197.  fi  1,)  the  defendant,  at  the 
request  of  the  plaintiff,  wrote  npou  tbe  ac- 
count tbe  following:  "Dec.  I,  1888,  will 
pay  on  thia  bill  such  amount  as  I  can,"— 
and  signed  tbe  wrltiug.  This  la  not  an 
nnqnaliSed  acknowledgment  of  tbe  debt, 
from  which  a  promise  to  pay  may  be  In- 
ferred. Custy  V.  Donlan,  34  N.  E.  Hep.  860. 
It  Is  merely  a  promise  to  pay, on  a  certain 
day,  such  an  amount  as  tbe  defendant 
then  could  pay.  The  Judgehasfonnd  that 
tbe  defendant  on  that  day  was  able  to  pay 
nothing.  Tbe  plaintiff  can  claim  only 
wbat  tbe  promise  gave  him.  The  ruling 
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of  tlie  cuart  below  that  the  evidence  was 
Dot  sufficient  to  entitle  the  plalntlD  to  re- 
cover was  clearly  right.  Bidwell  T.  Bok- 
enr.  10  Allen,  438:  Betliell  t.  Betbell,  S4  Ch. 
INv.  661.  Exceptions  OTerruled. 


(16D  Uaas.  SU) 

PIBRGS  «t  al.  T.  OABOT  et  aL 

fSupreme  Judicial  Court  of  Masaachusetta. 
Norfolk.    Mar  20.  1893.) 

MMHASIC**  LIXRS— LaBOB— SU.TBIIBIIT— StAT- 

1.  A  lien  for  labor  performed  under  an  en- 
tire contract  between  the  laborcrii  and  a  con- 
tractor for  the  erection  of  a  buildiag  Is  not  de- 
feated by  the  fact  that  the  laborers  were  pre- 
Tented  from  completing  their  contract  hy  the 
Insolvency  of  the  contractor,  and  his  failure  to 
ptij  them  as  he  agreed. 

2.  Hie  fallnre  of  a  lien  statement,  for  la- 
bor furnished  on  a  bailding,  to  specify  the  con- 
tract price,  as  reqoired  bj  Pub.  St  e.  191,  |  Q, 
Is  a  fatal  defect. 

3.  »t  1892,  c.  191,  relating  to  mechanics* 
liens  and  their  enforcement,  is  prospective  in 
its  operation,  and  does  not  ajvly  to  contracts 
pHtormed,  statements  filed,  and  petittong 
broa^t  before  Its  passsce. 

Exceptions  from  superior  court,  Norfolk 
county;  Charles  P.  Thompson,  Jadxe. 

Petition  by  Frederick  L.  Pierce  end  others 
asalnat  F.  Elliot  Cabot  and  others  to  en- 
force mechanics' liens  lor  labor  furnished 
by  petitioners  on  a  bulldlns  erected  on  de- 
fendants' land  under  a  contract  with  one 
Morton.  Morton  failed  before  the  comple- 
tion of  tbe  buildinKi  and  petitioners  did  not, 
for  that  reason,  fulflU  tbeir  con  tract.  The 
court  ruled  tliat  tbe  failure  ol  petitioners* 
lien  statements  to  specify  tbe  contract 
price  rendered  it  Insufficient,  and  petition- 
ers excepted.  Delendanta  also  excepted 
to  various  rulings  during  the  trial.  Peti- 
tioners' exceptions  overruled. 

Hesseltlne  ft  HesHeltlne  and  N.Sumner 
Myrick.  for  petitioners.  Artbur  l^man 
and  Ifi.  T.  Cabot,  tor  reapondeata. 

FIELD.  C.  J.  If  tbe  petitioners*  excep- 
tions aro  overruled,  tbe  reapondents' ex- 
ceptions nebd  not  be  considered.  This  is 
an  attempt  to  enforce  a  lien  for  labur  fur- 
nished under  an  entire  contract  for  labor 
and  materials  to  be  furnished  at  an  entire 
price.  The  petitioners  were  prevented 
from  completing  the  contract  by  tbe  fail- 
ure of  Frank  M.  Morton,  with  whom  they 
made  tbe  contract,  and  wtao  was  employed 
by  tbe  respondents.  It  doea  not  appear 
that  any  notice  was  Riven  to  the  respnnd- 
ents  that  the  petitioners  would  claim  a 
Hen  for  materials,  and  the  petition  Is  to 
enforce  a  lipn  for  labor  only.  The  fact 
that  tbe  petitioners  were  prevented  from 
completing  the  contract  by  tbe  failure  of 
Morton  to  pay  tbeu  as  he  agreeil  doea 
not  show  that  the  petition  cannot  be 
matntulned.  Moore  v.  Erlckson.  157  Mass. 
— ,  S2  N.  E.  Kep.  IWII.  The  objection  Is 
that  tbe  statement  filed  in  tbe  registry  of 
deeds  did  not  contain  the  ^ontnict  price. 
Pub.  St.  c.  191.  S  6-  We  think  tha  t  this  is 
fatal,  onless  the  defect  la  cured  by  8t. 
1892.  c.  191.  Theatatement  was  filed  Sep- 
tember 1],  IMii.  and  the  petttlun  was  filed 


in  court  November  2, 1891.  St.  1893,  c.  191, 
was  approved  April  22,  1892,  and  went 
into  effect  on  tbe  thirtieth  day  there- 
after. Pub.  St.  e.  8,  S  1.  Unless,  tberMorv, 
the  statute  waa  Intended  to  apply  to  con- 
tracts perfonned,  statements  filed,  and 
petitions  brought  before  its  passage,  the 
statute  has  no  effect  upon  thepresent  suit. 
We  think  that  the  statute  cannot  tte  held 
to  be  applicable  to  statements  filed  before 
it  went  Into  effect.  In  Shallow  t.  8alem, 
136  Mass.  1S6,  the  conrt  say:  "That  cer- 
tain sta  tutes  retrospective  In  their  opera- 
tion may  be  passed,  when  of  a  remedial 
character.  Is  not  controverted ;  but  tbe 
general  rule  applicable  to  all  statutes  la 
that  they  are  to  have  a  prospective  opera- 
tion only,  unless  It  is  otherwise  distinctly 
expressed  in  tbem,  or  clearly  implied  from 
the  necessity  of  thus  giving  effect  to  their 
provisions."  HeeBucher  r.  Ballroad  Co., 
131  Mass.  166;  Lynch  T.CronaD,6Qrayp6SL 
Exseptlona  overruled. 

cm  Haas,  m 

FRENCH  V.  HUSSEY. 

(Soprenw  Jndidal  Cowt  «C  MassadrassttK 
Middlesex.    May  20,  18S8.) 

UaoHAxics*  LixNS— NoTioa  to  Owmta— 8u.*b- 

MBNT, 

1.  Under  Pub.  St  c  191.  !  3,  vUch  re- 
quires notice  to  be  given  the  owner  of  a  buDd* 
Ing  of  tbe  fomishlng  of  matnlal  vader  a  con- 
tract with  the  contractor  before  a  lien  In  tevor 
of  the  material  man  can  attach,  the  notice  most 
be  gLveo  before  any  of  the  materials  are  fur- 
nistied  under  the  contract;  and,  If  some  an 
furnished  before,  and  some  after,  tlie  cItIiie  irf 
the  notice,  the  material  man  is  not  entitled  te 
a  lien,  since  the  statute  provides  for  no  appor- 
tionment. 

2.  Pub.  St.  e.  191.  f  e,  which  reqaires  tha 
lien  statement  to  give  the  contract  price  where 
the  lien  is  claimed  for  labor  only;  cannot  he 
evaded  by  ignormg  the  contract  altogether, 
and  filing  a  statement  as  if  tha  labor  had  not 
been  furnished  under  a  contract  for  an  entire 
price;  .md  such  a  statement  is  Insufficient  as 
the  basis  of  a  lien  when  the  labor  is  fumiabed 
under  a  contract  for  labor  and  material  at  an 
entire  price. 

3.  St.  1892,  c  101.  relating  to  mechanic^ 
liens  and  their  enforcement,  is  inapplicable  to 
cases  wlicre  the  statement  was  filed,  and  tbe 
petition  brought,  before  its  passage. 

Report  from  superior  court,  Middlesex 
county:  J-  B.  Rlrhardaon,  Judge. 

Petition  by  Allen  D.  French  agninst 
Louisiana  W.  Huesey  to  enforcea  mechan- 
ic's Hen.  The  court  ruled  In  defendant's 
favor,  but  wltli  the  consent  of  botb  par- 
ties tbe  rase  was  reported  to  tha  supreme 
Judicial  court.  Decree  according  to  find- 
ings of  superior  conrt. 

The  report  is  as  tnilows: 

"In  the  autumn  of  IH^O.  a  contract  waa 
made  by  the  petitioner  with  one  Haakell 
Pi  Able  Tor  furnishing  certain  labnraad  ma- 
terials in  the  erection  of  a  building  upon 
land  of  the  respondent  for  the  entire  con- 
tract price  of  |I2S6.  After  a  part  of  the 
materials  called  for  by  the  aforesaid  eon<. 
tract  had  been  furnlRlied.  the  petitioner, 
on  Septemlier  2tt,  1H90.  nerved  a  notice  in 
writing  upon  the  reapondent  of  hiaintea- 
tion  to  claim  a  lien  lor  the  materlala  tnr- 
iilabed  by  bim  In  tbe  erection  of  tbe  build- 
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in^  atoreSBld.  After  th»  notice  aforesaid 
was  served,  tbe  petitioner,  at  the  reqoesc 
of  said  Haskell  Fretile,  farolsbed  and  pot 
up  condactor  (ripea  la  tbe  erection  of  said 
bunding  at  an  adilitloaal  entire  contract 
price  ttaerefor  of  S8.10.  Tbe  said  HaakeU 
Preble  was  the  doly-atitborlsed  agent  of 
ttae  respondent  lor  making  the  said  con- 
tracts. Tbe  respondent  was  at  tbat  time, 
and  ever  since  has  been,  tbe  owner  of  tbe 
■aid  bnildlng  and  the  lot  of  land  opon 
wtokb  It  Is  situated,  and  both  the 
aforeeald  contracta  have  been  fnlly 
performed  bj  tbe  peUtloner.  Tbe  val- 
oe  of  tbe  ma  teriala  furnished  nnder 
the  first-named  contract  prior  to  the  aerr- 
Ing  of  the  aforeeald  notice  was  934.25. 
The  value  of  materials  fumlsbed  on  said 
first  contract  after  servlngsald  notice  waa 
•210.02.  Tbe  labor  performed  and  far- 
nliibed  by  tbe  petitioner  under  tbe  first- 
named  contract.  In  all,  was  worth  9197.60. 
How  much  of  It  was  performed  or  far- 
niabed  before,  or  how  mnch  waa  performed 
or  furnished  after,  said  notice  was  served, 
did  not  appear.  Said  contracts  werefully 
completed,  and  the  last  day  of  labor  per- 
formed on  the  aforesaid  building  tberenn- 
der,  on  the  eighteenth  day  of  October,  A. 
D.  1H0A,  and  wltbin  thirty  days  thereafter 
tbe  petitioner  filed  In  ttae  registry  of  deeda 
(or  tbe  district  In  which  tbeaforesald  build- 
ing is  sltdated  tbe  statement  hereto  an- 
nexed. Tbe  statement  was  signed  and 
■worn  to  by  tbe  petitioner,  and  a  lien  was 
claimed  for  tbe  labor  performed  under  the 
contract  first  above  named,  lor  the  mate- 
rials furnlsbed  under  aald  contract  after 
tbe  aforeeald  notice  was  given,  and  also 
for  tbe  entire  amonnt  of  said  conductor 
plpea.  $8.10.  I  find  tbat  the  petitioner,  In 
Bald  statement,  did  not  willfully  and  know- 
ingly claim  more  than  was  due  blni,  and 
there  waa  no  Intention  to  mislead  by  said 
■tatement. 

**On  tbe  above  facta  tbe  court  ruled,  aa 
a  matter  of  law,  (1)  that  tbe  materials 
furntahed  under  tbe  first-named  contract 
cannot  be  apportioned  so  that  a  lien  can 
be  enforced  for  apart  of  tbe  said  matertala, 
and,  as  notice  of  intention  to  claim  a  Hen 
for  materials  was  served  after  some  of  the 
materials  were  furnished,  a  Hen  cannot  be 
enforced  (or  any  of  tbe  materials  furnished 
under  said  contract;  (2)  tbat  the  aald 
■tatement  filed  In  tbereglatry  of  deeda  la 
iDBufflcient  as  far  as  It  applies  to  tbe  first 
contract,  in  tbat  it  falls  to  statethe  entire 
contract  price,  and  nu  Hen  can  be  enforced 
for  the  labor  performed  under  said  con- 
tract; (8)  that  a  lien  should  beestabllshed 
to  secure  tbe  payment  of  S8.10,  and  the 
property  be  sold,  and  the  proceeds  applied 
to  tbe  discharge  or  said  claim, — but  at  tbe 
requeatof  the  petitioner  and  consent  of 
the  respondent  I  report  the  case  (or  the 
consideration  of  the  aupreme]udlclal  court. 
If  the  above  rulings  are  correct,  decree  la 
to  be  entered  in  accordance  therewith.  It 
an  the  above  facta  and  findings  tbe  peti- 
tioner ean  maintain  a  lien  Inr  tbe  ma- 
terials lurnlabed  under  the  first  contract 
alter  tbe  aforesaid  notice  was  served,  and 
for  the  labor  also,  a  Hen  should  be  estab- 
Usbed  (or  9268.86.  If  the  petitioner  ean 
maintain  a  Hen  fur  the  labor  performed 
and  larolahed  under  tke  flniC  contract,  but 


not  for  the  materials  famtsbed  nnder  It, 
a  Hen  abonld  be  established  for  9185.60. " 

G.  L.  Mayberry  and  G.  F.  French,  for 
petitioner.  B.  B.  Johnson  and  J,  L.  Bar- 
vey,  for  reapondent. 

FIELD,  C.  J.  Under  Gen.  St.  c.  160. 1. 
2, it  labor  waa  performed  or  furuisbeil,  and 
materials  were  furnished,  to  a  person  not 
tbe  owner  of  tbe  property, under  an  entire 
contract  tor  an  entire  price,  and  no  notice 
waa  given  to  the  owner,  before  (arniablng 
tbe  materials,  of  an  intention  to  claim  a 
lien,  there  was  no  Hen  (or  either  labor  or 
materials.  Unrrlaon  v.  Mlnot,  5  Alien, 
40S.  St.  1872.  c.  318,  was  paaaed  (or  tbe  pur- 
pose ot  giving  a  lien  (or  tbe  labor  per- 
formed or  furnished  in  thecase  aboveatat- 
ed,  provided  ft  could  be  distinctly  shown 
wbat  aucb  labor  was  worth ;  tbe  Hen  In 
no  event  to  exceed  tbe  price  agreed  upon 
for  tbe  entire  contract.  Tbla  la  now  Pub. 
St.  c.  101.  S  2.  But  no  atatnte  has  been 
passed  permitting  a  Hen  for  tbe  materials 
in  tbe  cane  above  stated  uoleae  notice  of 
an  Intention  to  claim  a  Hen  Is  given  to  tbe 
owner  ot  tbe  property  before  the  mate- 
rials are  lomlebed.  Tbe  atatnte^  must 
mean  that  tbe  notice  muat  be  Klven  before 
any  of  tbe  ma  terials  are  furnlsbed  nnder 
tbe  contract.  It  some  are  (uralsbed  be- 
(ore,  and  some  after,  the  statute  provides 
for  no  apportionment  ot  the  value,  and  no 
mode  for  ascertaining  the  price  to  be 
charged  for  tbe  materiala  furnisbed  after 
tbe  notice.  Tbe  ttrat  mllng  waa  therefore 
correct. 

In  the  present  case  the  statement  filed 
In  the  registry  of  deeds  does  nut  state  any 
entire  contract  price,  but  it  is  a  statement 
of  a  certain  number  ot  days'  labor,  and  of 
certain  materials  fnrnished,  with  prices 
for  each,  as  It  there  had  been  no  entire 
contract  price.  It  apparently  Includes 
everything  that  waa  lumlsbed,  both  under 
the  first  and  second  con  tracts,  and  tbe 
whole  amonnt  claimed  Is  9345.56.  while 
tbe  price  agreed  upon  in  the  first  contract 
Is  9285,  and  In  the  second  tKlO.  When 
labor  and  materials  are  (urnlahcd  for  an 
entire  contract  price,  and  the  contract  Is 
fully  periormml,  and  a  Hen  la  claimed  for 
both,  the  statement,  if  true,  must  neces- 
aarfly  contain  tbe  coutrnetprice.  If  a  Hm 
la  claimed  only  tor  the  lat>or.  tbe  atatnte 
ezpresHly  requires  tbat  the  contract  price 
shall  be  stated.  Pub.  St.  c.  191.  5  6.  The 
reason  la  tbitt.  for  labor  furnisheil  under  a 
contract  for  an  entire  price,  the  amount  ot 
ttae  Uen  ean  never  exceed  ttae  contract 
priee.  As  the  petltltMier  bad  no  Hen  for 
materiala  lumlBhed  under  tbe  first  con- 
tract, be  ataoold  have  filed  a  statement  for 
labor  only,  and  in  It  should  have  atated 
the  contract  price,  etc.  We  think  that 
tbla  provision  of  the  statute  cannot  be 
evaded  by  Ignoring  tbe  contract  alto- 
getber,  and  filing  a  statement,  aa  if  tbe 
labor  and  materials  bad  not  been  fur- 


>pQb.  St  c  101,  I  3,  provides:  "No  lien  shall 
attach  for  materials  f omiBhed  vnlesa  the  person 
tiimishinff  the  same,  before  so  doing,  given  no- 
tice in  writtog  to  the  owner  of  tbe  property  to 
be  affected  by  the  lien.  If  each  owner  Is  not  the 
purchaser  of  sach  raateriala,  that  he  intends  te 
claim  lutdt  lien." 
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nlBbed  andor  acontractfor  an  entire  price. 
Socli  a  Btatement  Is  iDHafflctent  as  the 
basis  of  a  lieu  wben  the  labor  Is  furnlabed 
under  a  contract  for  labor  and  materials 
at  an  entli-e  price.  St.  1K92,  c.  191,  was 
passed  loufi;  alter  tlie  statement  In  tbts 
case  was  filed,  and  after  the  iietltloo  was 
brought,  and  Is  therefore  inapplicable. 
Pierce  v,  Cabot,  34  N.  E.  Bep.  362;  Moure 
r.  Erlckflou.  1o7  Matts. — ,32  N.  E.  Rep. 
1031;  Ellin  wood  V.  aty  of  Worcester,  164 
Maae.  591.  28  N.  E.  Bep.  1053;  Harle?  T. 
Lally.  151  Mass.  131.  2S  N.  E.  Rep.  884; 
Uoffin  V.  Walsb,  124  Mass.  516. 

Whether  a  lien  should  be  established  tor 
$8.10  for  labor  and  materlalsrarnlshed  un- 
der the  second  entire  eontract  may  depend 
npOD  faetB  which  are  not  stated  In  the  re- 
port, and  the  form  of  the  notice  given  to 
the  reiipundent  might  be  important.  The 
case  was  reported  at  the  requMt  of  the 
petitioner,  and.  although  the  respondent 
conaeoted.  yet  we  Inler  that  he  did  not 
rcqueat  a  report,  or  except  to  the  mllng  of 
the  court.  From  Che  conclG^Ion  of  tbe 
report  we  Infer  that  It  was  not  the  inten< 
tlnn  of  the  Justice  that  the  correctness  of 
bis  flndlna  for  the  petitioner  for  $8.10 
should  be  reviewed  by  this  court.  A  de- 
cree is  to  be  entered  in  accordance  witb 
the  findlns;  of  tbe  superior  coort. 

So  ordered. 


a»  uut.  M) 

LYNCH  V.  UNION  INSTmmON  FOR 
'SAYINOS  et  al. 

(Supreme  Jndldal  Court  of  Masaaehoaetts. 
Suffolk.  June  21,  1803.) 

likWhOKD  —  AJ.TERATIOV  OF  PRBUISKS  —  ISHUHO- 

TIOS — RsSTORATIOIf. 

Plaintiff  occupied,  as  lesBee,  tbe  base- 
ment of  a  building.  The  floor  above  was  oc- 
cnpiad  by  defendant  bank,  which  bad  become 
owner  of  the  building.  In  one  comer  of  tbe 
basement  claimed  bj  plaintiff  was  a  vault,  built 
by  defendant.  A  mandatory  injunction  recinir- 
ing  defendant  to  remove  the  vault  would  have 
len  unaui^rted  a  vault  in  the  room  above,  and 
have  compelled  defendant  to  find  some  other 
place  of  deposit  while  the  work  was  being  done. 
'The  cost  of  removal  irould  have  been  about 
93,500.  maintiff,  who  was  a  mason  and  build- 
er, leased  the  premises  merely  for  a  store  room, 
paying  $15  per  month.  His  lease  had  a  year 
and  a  half  to  nm.  Held,  that  defendant  might, 
on  restoring  the  remainder  of  plaintiff's  prem- 
ises, and  giving  him  an  equivalent  or  larger 
apace  in  another  part  of  tbe  basement,  retein 
the  space  oecupieo. 

Report  from  superior  court,  Suffolk 
county;  James  R.  Dunbar,  Judge. 

Action  by  Edward  Lynch  against  tbe 
Union  Institution  for  Savings, E.C.  Wood- 
worth,  and  Bernard  Foley  to  enjoin  the 
construction  of  certain  walls  and  parti- 
tions in  plaintlfTs  tenement,  and  for  other 
rdlet.  On  report  from  the  superior  coort 
an  tnianctton  was  ordered.  83  N.  E.  Rep. 
008.  After  further  hearing,  there  was  an 
interlocutory  decree  granting  tbe  relief, 
which  the  defendant  Instltntion  for  Sav- 
ings proposed  should  be  modified  so  as  to 
permit  of  Its  building  a  wall  across  a  cer- 
tain space  occupied  by  its  vault  on  giving 
plaintiff  an  equivalent  or  larger  space. 
The  decree  was  ordered  Bospended*  and 
the  case  reported.  Modified. 


F.  L.  WhippIe,for  platntltr.  B.  If.  Morae. 
for  defendant. 

KNOWLTON,  J.  After  the  decision  in 
this  case  reported  In  33  N.  K.  Rep.  603,  a 
hearing  was  bad  in  the  superior  court  in 
regard  to  the  decree  to  be  entered,  and  tbe 
evidence  tended  to  show  that  to  restore 
tbe  plain  tiff's  premises  to  tiielr  formw  con- 
dition would  involve  not  only  material 
and  extensive  changes  in  the  different 
parts  of  the  basement  of  the  building,  bat 
would  require  the  defendant  to  remove  a 
vault  inclosed  in  masonry.  In  which  were 
kept  the  books  of  the  corporation, leaving 
nnsnpporled  its  vault  and  safe  in  tbe 
banking  room  above,  in  which  were  kt^t 
Its  securities,  bonds,  notes,  and  stoeka, 
representing  a  value  of  about  $45,000,000. 
To  do  this  wonld  cost  about  (3,500,  and 
woald  compel  the  defendant  to  find  some 
other  place  of  deposit  tor  tbe  contents  of 
this  safe  while  the  work  was  being  dune. 
Tbe  portion  of  the  plaintiff's  premises  oo- 
capled  by  tbls  vault  was  an  alcove  or  eor^ 
nerofthe  basement  about  13  by  12  feet  In 
area.  This  was  but  a  small  part  of  tbe 
space  covered  by  the  plaintiff's  lease,  ail 
of  which  was  in  tbe  basement.  At  the 
hearing  the  defendant  asked  for  a  decree 
which  would  permit  It  to  retain  tbe  space 
occupied  by  Its  vanlt,  and  to  bnild  a  brick 
wall  across,  Ineloalng  the  vanlt.  and  to 
give  tbe  plaintiff  a  spaee  aomewbat  larger 
than  tbls  in  tbe  front  part  of  the  basement 
adjoining  the  portion  covered  by  bis  lease, 
and  which  should  also  require  Itto  restore 
to  Its  original  condition, so  faras  possible, 
all  tbe  remainder  uf  bis  premises.  Tbe 
plaintiff  oblected.  The  court  made  a  de- 
cree requiring  the  removal  of  the  vault, 
and  the  cast*  comes  to  this  court  on  tbe 
question  whether  the  dMendant  may  be 
permitted  to  retain  the  small  space  occu- 
pied by  its  vault,  and  to  restore  tu  the 
plaintiff  theremninder  of  bis  premises,  and 
to  enlarge  tbem  by  the  addlthm  of  an 
eqnlvalenc  or  larger  space  on  tbe  front. 

When  a  plaintiff  brings  a  bill  to  prevent 
a  continuing  trespass  or  a  permanent  In- 
]ot7  to  bis  real  estate,  the  question 
whether  he  shall  have  a  prohibitory  In- 
junction,or,if  tbe  work  affecting  tbe  prop- 
erty has  been  done,  a  mandatory  injunc- 
tion, requiring  the  restoration  of  tbe  es- 
tate to  its  former  condition,  depends  on  a 
consideration  ot  all  the  equities  ttetween 
the  parties.  In  general,  wherea  defendant 
has  gone  on  without  right  and  wlthoat 
excuse  In  nn  attempt  to  nppropiiace  the 
plaintiff's  property,  or  to  interfere  witb 
his  rights,  and  has  changed  tbe  condition 
of  his  real  estate,  be  is  compelled  to  undo, 
so  far  as  possible,  what  he  has  wrongfully 
done  affecting  the  plaintitr,  and  to  pay  tbe 
damages.  In  sucb  a  case  the  plaintiff  Is 
not  compelled  to  part  with  his  property 
at  a  (valuation,  even  though  It  would  be 
much  cheaper  for  the  defendant  to  pay  the 
damages  In  money  than  to  restore  the 
property.  The  principal  reason  fur  this  is 
that  which  lies  at  the  foundation  of  the 
Jurisdiction  for  decreeing  specific  perform- 
ance of  contracts  for  the  saleot  realestate. 
A  particular  piece  of  real  estate  cannot  be 
replaced  by  any  sum  of  mon^,  bowevnr 
laise;  and  one  who.  wants  n  particular 
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«8tatQ  for  a  specific  ase,  if  deprived  of  bis 
rights,  caDnot  be  safd  to  receive  an  exact 
equivalent  or  complete  tDdemnlty  by  tbe 
puyment  of  a  sum  of  money.  A  title  to 
real  estate,  therefore,  will  be  protected  In 
a  eoort  of  eqiilty  by  a  decree  which  will 
preserve  to  the  owner  the  property  Itoelf, 
Instead  of  a  sum  of  money  which  repre- 
sents Us  value.  One  who  has  gone  on 
wruuKfuUy  In  a  willful  Invasion  of  the 
platntitf's  right  In  real  estate  has  no  eq* 
ulty  to  set  ap  against  the  plaintiff's  elalm 
to  have  hte  property  restored  to  him  as  It 
was  before  the  wrong  was  done. 

Upon  the  evidence  before  ns  at  tbe  foiv 
mer  bearing  of  the  present  cam  It  was  held 
that  the  plaintiff  might  have  a  mandato- 
ry injunction  requiring  the  defendant  to 
restore  the  premises  to  their  former  coii- 
dltlon.  Lynch  v.  Institution,  33  N.  E. 
Uep.  603.  See.also.Tacker  V.  Howard,  128 
Mass.  861*  and  cases  cited;  Attorney  Qen- 
-eral  V.  Algonquin  Clab.  153  Mass.  454,  27 
N.  E.  Bep.  2.  On  the  oth<>r  hand,  where 
hy  an  innocent  mistake  erections  have 
been  placed  a  little  upon  the  plaintiff's 
land,  and  the  damnfce  caused  tu  the  de- 
fendant by  removal  of  them  would  be 
greatly  disproportionate  to  the  Iniury 
of  which  the  plaintiff  cumplalos,  the  court 
win  not  ordertbelr removal, but  will  leave 
the  plalutiO  to  his  remedy  at  law.  Hun- 
ter T.  Carroll,  64  N.  H.  572, 15  Atl.  Rep.  17; 
Low  V.  Innes,  4  De  Gex,  J.  &  S.  286;  Ayns- 
ley  V.  Glover,  L.  R.  18  Eq.  544.  553.  See, 
also.  Ford  V.  Kaapp,  102  £i.  Y.  135.  0  N.  E. 
Hep.  283;  Thomas  v.  Evans,  105  N.  Y.  601. 
12  ft.  E.  Bep.  671.  The  doetrlDe  applied 
by  tbe  conrts  ot  equity  In  cnsen  of  this 
kind  catiR  for  a  consideration  of  all  the 
facts  and  circumstances  which  help  to 
show  what  Is  Just  and  right  between  the 
parties.  In  Brande  v.  Grace,  154  Mass. 
1*10,31  N.  E.  Rep.  633.  where  It  appeared 
tbat  tbe  defendant  proceeded  wltb  foil 
knowledge  of  the  facts,  and  with  notice 
of  tbe  plaintiff's  claim,  bat  with  good  rea- 
son to  d'lubt  whether  the  law  would  rec- 
ognise such  rights  as  the  plaintiff  claimed, 
It  was  held,  when  theclalm  wassnstalned, 
tbat,  as  the  plaintiff's  title  was  ouly  uniier 
a  lease  that  had  lens  than  a  year  to  ran, 
apd  as  the  cost  of  restoration  of  theprem- 
isea  would  be  greatly  disproportionate  to 
tbv  advantages  which  the  plaintiff  could 
derive  from  the  enjoyment  of  his  estate, 
be  should  not  have  a  decree  for  a  restora- 
tion of  the  premises,  but  should  be  com- 
pensated In  money.  In  the  case  before  ns 
tbe  plalntlH's  title  is  only  under  a  lease 
which  will  expire  on  December  1, 1894,  and 
the  dofendant  owns  the  reversion.  It  has 
4ilready  been  decided  that  hn  is  to  have  an 
injunction  giving  him  the  enjoyment  of 
bid  premises.  He  is  a  mason  and  builder* 
and  he  has  used  the  property  heretofore 
only  as  a  place  for  tbe  storage  ot  doors* 
window  sashes,  and  other  similar  proper- 
ty, lie  pays  for  the  rent  or  it  916  per 
month.  Upon  evidence  taken  at  tbe  last 
bearing  it  now  appears  tbat  be  can  have 
•nbatantlally  the  same  prsmlMs  wlthont 


the  removal  of  the  defendant's  vault.  It 
was  conceded  by  blm  In  his  testimony 
that  the  change  of  tbe  small  space  occu- 
pied by  the  vault  for  the  space  proposed 
to  be  given  him  In  the  same  basement  ad- 
joining the  leased  premises  on  the  other 
side  would  not  leave  bis  estate  In  any 
particular  less  desirable  for  any  use  to 
which  he  might  i^lsh  to  put  it.  Ja  cross- 
examination  he  gave  as  the  only  reasons 
for  his  nnwllllngnesB  to  accept  the  substl- 
tnted  space— First,  that  be  had  not  been 
treated  properly  by  tbe  defendant;  and, 
second,  tbat  hethongbt  It  easier  for  tbe 
defendant  to  arrange  a  settlement  with 
him.  Tbe  decree  suggested  by  the  defend- 
ant gives  the  plaintiff  snbstantially  tbe 
same  property  which  he  has  sought  to  re- 
cover, and  provides  compensation  for  the 
injnry  which  he  has  received.  The  princi- 
pal reasons  for  tbe  former  decltdon  are  ful- 
ly regarded  by  tbe  defendant's  proposi- 
tion. It  would  be  inequitable,  under  tbe 
clrcumBtances  of  this  case,  to  compel  tbo 
defendant  to  expend  $3,500,  and  to  suffer, 
in  addition,  great  inconvenience  and  losaln 
its  business,  simply  to  enable  the  platntllt 
to  enjoy  for  a  year  and  a  half  tbe  use  of 
the  basement  Including  the  space  In  one 
corner,  18  by  12  feet,  Instead  of  the  same 
basement  withoot  that  space,  and  with 
a  greater  space  added  to  it  on  tbeopposlte 
side  towards  the  front.  Tbe  case  shows 
no  such  deliberately  wrongful  conduct  on 
the  part  of  the  defendant  as  should  de- 
prive it  of  tbe  benefit  of  equities  such  as 
these.  Tbe  evidenen  tends  to  show  that 
tbe  defendant  did  not  believe  the  p]aln-> 
tiff's  claim  to  be  valid  until  it  was  shown 
to  be  so  at  tbe  first  bearing,  and  at  that 
time  the  work  had  so  far  advanced  that 
the  jadgfl  who  heard  the  case  thought  It 
equitable  to  apply  the  rule  laid  down  In 
Brande  v.  Grace,  154  Mass.  210*  81  N.  E. 
Sep.  633,  and  to  bold  tbat  tbe  plalntlH 
should  nut  have  an  injunction,  but  should 
be  compensated  In  money.  After  tbe  deci- 
sion to  tbat  effect  in  tbe  snperlorcourt  the 
defendant  finished  the  work.  This  court 
thought  tbe  defendant  should  be  held 
more  strictly,  bat  it  Is  enough,  under  the 
facts  shown  at  the  fioal  hearing,  if  the 

GlainllR  receives  tbe  premises  snbstanttal- 
_r  as  they  were  before  the  work  was  be- 
gun, so  that  they  are  as  good  for  every 
kind  of  use  to  which  he  can  pat  them  dur- 
ing the  remainder  of  the  short  term  which 
his  lease  runs,  and  if  he  also  receives  full 
compensation  In  money  for  all  tbe  Inju- 
ries which  he  has  suffered.  This  principle* 
which  calls  for  a  consideration  of  all  the 
equities,  has  repeatedly  been  applied  in 
the  same  way  in  analo»;uus  canes.  Car- 
ran  V.  Water  Power  Co.,  116  Maes.  90; 
Morse  V.  Hill.  186  Mass.  60-70;  Attorney 
General  v.  Algonquin  Club,  153  Mass.  447, 
455,  27  N.  E.  Rep.  2.  The  decree  must  be 
modified  In  accordance  with  the  defend- 
ant's proposition,  which  appears  iu  tbe 
report,  on  tbe  detbndant's  renewal  of  tbat 
proposition  In  the  superior  conrt. 
Decree  accordln^y. 
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.  KSIENAN  T.  EDISON  HLBCTRIO  ILLU- 
MINATING  CO. 

(Snpreme   Jndicial   Conrt   of  MassachusettB. 
Suffolk.  June  22.  1893.) 

XUTBB  AND  SrRVANT— NbOLIOBKCE— DA.1IGEBOUS 
AFPL11.SCB8 — KNOWLEDOB  OF  DeFBOTS. 

Wfaere,  In  an  action  by  an  employe  for 
pwsonal  injuries,  it  appears  that  defendant's 
negligence,  if  any,  consisted  in  a  failure  to 

{irovide  an  automatic  guard  to  an  elevator  shaft 
nto  which  plaintifF  fell,  and  that  plaintiff  had 
been  at  work  on  and  abont  the  elevator,  without 
objection  by  him,  during  eight  or  nine  weeks  just 
itrevioos  to  the  accident,  he  Is  not  entitled  to 
recover,  thoo^  the  asa  of  the  elevator  do* 
fendant  In  Itt  coodition  warn  UlegaL 

ExccptlooB  from  superior  court,  Soffolfc 
cooDty;  James  R.  Dunbar,  Judge. 

Action  by  Patrick  H.  Krenan  against 
the  Edieon  Electric  Illumlunting  Com- 
pany for  personal  Injarles  cnnsed  by  de- 
fendant's u^ligence.  There  was  a  ver- 
dict for  defendant  directed  by  the  coort, 
and  plaintiff  eieepted.  Ezceptfuns  over- 
ruled. 

Plaintiff  was  employed  by  defendant 
in  its  factory.  Hla  doty  was  to  fill  at  the 
lower  floor  a  coal  car.  which  ran  to  and 
In  an  elevator  car.  The  track  In  the  lat- 
ter connected  with  a  similar  track  npon 
the  roof  of  the  bonding.  After  flUlug  the 
coal  car  be  would  run  It  Into  the  elevator 
car,  ran  the  elevator  ear  tu  the  roof,  push 
the  coal  ear  off,  weigh  It,  push  the  car  40 
or  60  feet  along  the  track  to  a  chute, 
dump  it,  push  it  hack,  and  take  It  down 
on  the  elevator.  This  process  was  re- 
pea  ted  every  few  minutes  daring  the  day. 
and  plalntlO  had  been  engaged  at  this 
work  eight  or  nine  weeks  at  the  time  of 
the  accident.  When  the  latter  occurred 
the  elevator  car  by  some  means  descend- 
ed from  the  root  where  plain  tiff  had  left 
it  while  he  was  dnmplDg  the  coal  car  at 
the  chute,  and  when  be  pushed  the  car 
back  he  did  not  observe  the  absence  of  the 
eleratorcar,  but  pushed  the  former  Into 
the  elevator  well,  and,  losing  hla  bal- 
ance, fell  In  with  it,  and  was  Injured. 
There  was  evidence  by  the  official  inspec- 
tor that  there  were  no  automatic  guards 
on  the  elevator,  as  required  by  statute, 
and  DO  guards  of  any.  kind.  PlalntlO 
testifled  that  he  knew  there  were  no  gates 
of  any  kind  un  the  elevator,  and  that  be 
nuver  reported  that  fact  to  any  one. 

a.  W.  Pearson,  for  plalntlfr.  J.  Lowell, 
Jr.,  and  8.  H.  Smith,  lor  defendant. 

BOLMES,  J.  We  assume  for  the  pur- 
poses of  decision  that  by  reason  of  8t. 
1886.  e.  874,  S  HO,  the  defendant  was  using 
the  elevator  Illegally,  and  that  the  plalu- 
tltr  did  not  share  equally  In  the  bmacb  of 
law.  We  also  assume  that  there  was  evi- 
dence of  negligence  on  the  part  of  the  de- 
fondant  towards  the  plaintiff.  But  the 
negligence,  If  any,  consisted  only  In  the 
failure  to  provide  an  antomatl*;  guard  to 
the  abaft.  So  far  as  appears,  the  defend- 
ant was  not  responsible  for  the  elevator 
car  having  been  moved.  This  being  so, 
whether  It  be  said  that  the  plaintiff  took 


the  risk,  or  that  he  was  negligent,  or  that 
the  de(endant*s  negligence  was  not  the 
proximate  canee  of  the  injury,  the  result 
must  be  that  the  plaintiff  cannot  recover; 
for  the  plaintiff  knew  as  well  as  the  de- 
fendant that  there  was  no  guard  to  tbe 
shaft,  and  we  must  presume  anderstood 
that  If  tbe  elevator  car  was  not  there 
when  he  pushed  bis  coal  car  Into  tbe  well, 
his  car  would  tumble  down  the  hole.  Id 
other  words,  he  appreciated  the  danger 
BO  far  as  the  defendant  contributed  to  It. 
Although  very  possibly  a  guard  would 
have  prevented  the  Injury,  the  platntlff's 
conduct  was  nearer  to  the  event.  He  did 
not  rely  on  any  snch  preventive,  but  took 
the  chances  of  the  ^vetor  car  belnsr 
where  he  left  It. 
Gxceptlona  overruled. 


(168  Han.  tH» 
MOORB  V.  BOSTON  ft  A.  B.  GO. 

(Supreme  Jndldal  Goart  of  Masaschnsetts- 

Suffolk.  June  21.  1893.) 

AcCtDBNTS  AT  RaII.ROAD  CROSSINQS. 

In  an  action  against  a  railroad  company 
to  recover  for  the  death  of  jplaiatiff's  intestate, 
the  oa]y  direct  evidence  of  tbe  accident  waa 
that  of  the  engineer,  who  testified  that  be  saw 
decedent  the  instant  before  she  waa  struck  by 
his  train,  and  that  she  was  standing  between 
tbe  rails  of  the  track  on  which  the  train  was 
approaching.  It  appeared  that  she  waa  on  her 
way  to  the  railroad  station,  to  reach  wUdi 
ehe  had  to  go  upon  the  property  of  the  railroad, 
through  an  opening  In  a  fence,  and  had  to  ccom 
several  tracks  upon  which  trains  n^ght  pass  at 
any  time.  Hdd,  that  there  waa  no  evidence 
that  decedent  exercised  due  care. 

Exceptions  from  superior  court,  SntTolk 
county. 

Action  by  Mary  Moore,  administratrix, 
against  the  Boston  A  Albany  Ballroad 
Company,  to  recover  damages  for  InJurleH 
resulting  in  the  death  of  plaintiff's  Intes- 
tate. Judgment  was  rendered  for  defend- 
ant, and  plaintiff  brings  exceptions.  Over- 
ruled. 

E.  M.  Johnson  and  J.  C.  M.  Bayley,  for 
plaintiff.  Saml.  Hoar,  (or  defendant. 

BABKEB.  J.  It  Is  nnnecesaary  to  con- 
sider the  other  questions  raised,  liecause 
we  are  of  opinion  that  there  was  no  evi- 
dence to  Justify  a  finding  that  the  plain- 
tiff's Intestate  was  herself  In  the  exereiae 
of  due  care.  The  crossing  was  not  one  to 
which  the  provisions  of  Pub.  St.  e.  112.  S 
21.3.  apply,  and  It  Is  conceded  by  the  plain- 
tiff that  the  burden  of  proving  that  her  in- 
testate was  In  theexerclse  of  due  care  rest- 
ed upon  the  plaintiff.  Assuming  In  her 
favor,  without  so  deciding,  that  the  Jury 
might  properly  have  fouod  that  tbe  plain- 
tiff's Intestate  was  upon  the  cross  walk 
when  struck  by  the  engine,  there  Is  no  evi- 
dence as  tu  her  acts  or  thoughts  From  the 
time  when  she  l^ft  the  house  where  she 
was  employed  until  the  Instant  before  she 
wa^  struck.  She  was  then  seen  by  tbe  en- 
gineer, erect,  and  facing  the  locomotive, 
and  between  the  rails  of  the  track  on 
which  It  was  approaching  her,  which  waa 
the  first  of  tbe  tracks  over  which  taer 
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course  to  tlie  statloa  led.  Her  errand  to 
tbe  statluD  required  her,  as  she  knew,  to 
enter  open  the  rullroad  throafch  the  open- 
ing Id  the  fence,  and  to  croBesereral  tracks 
upon  which  trains  might  paw  at  anytime. 
Bat  sbflCODld  select  her  own  time  to  cross, 
uDd  due  care  required  of  her  that  she 
ahonld  use  her  faculties  of  perception,  and 
reasonahle  thought  and  Judgment,  in  se- 
lectlDg  an  opportunity  to  cross  in  safaty. 
There  1b  no  direct  evidence  that  she  did 
any  of  these  things,  nor  can  it  fairly  be  in- 
ferred. The  inference  that  she  walked 
careteflslj  Into  danger  which  reaaonable 
care  would  have  enabled  ber  to  avoid  Is 
at  least  as  natural  and  proper,  from  all 
tbe  known  drcnmstonces,  as  that  she  was 
careful.  To  say  that  she  was  earelul 
would,  at  tbe  best,  be  a  conjecture,  aud 
conjecture  Is  not  to  be  allowed  to  supply 
tbe  place  of  proof.  Mayo  v.  Ballroad  Co., 
104  Mass.  187.  148:  Hinckley  y.  BaUroad 
Co.,  lao  Mass.  S57,  283. 
RKceptioBs  overrnled. 


068  Mam.  383) 

BOOTT  COTTON  MILLS  t.  OTTY  OF 
LOWELL. 

(Supreme  Judicial  Goort  of  Massachusetts. 

Middlesex.  Jmie  21.  1893.) 
TAZ1.TION— ABATBUBirt  — Recotert  op  Intersbt. 

LPab.  St  c  11,  8S  69,  71,  provide  that 
"wlieii  a  taxpayer  is  OTerrated  the  aBsesaors  or 
county  commissioners  shall  make  an  abatemmt 
If  the  tax  has  been  paid,  the  taxpayer  has  the 
right,  tmder  sections  76,  76,  to  be  rdtnbursed 
out  of  tbe  city  or  town  treasury  to  the  amount 
of  the  abatement,  with  charges,  etc  Held,  that 
an  abatement  la  not  a  judgment,  within  chapter 
171,  i  8,  aothoriiing  tne  computation  of  inter- 
est, whea  a  judgment  Is  made  upon  an  award, 
from  time  of  tbe  award  to  time  of  the  Judgment, 
and  hence  interest  is  recoverable  on  the  abate- 
ment and  charges  only  from  time  of  a  demand, 
and  sot  from  the  abatemenL 

2.  The  doctrine  that  taxes  illegally  as- 
sessed may  be  recoTered,  with  interest  from 
time  of  payment  if  paid  und^  protest,  and  from 
time  of  demand  if  without  iH^Mt,  does  not  ap- 
ply to  legal  taxes,  subject  only  to  partial  abate- 
ment by  reasMi  of  overrating. 

3.  Interest  la  not  recoverable,  under  said 
■ectionB,  on  the  spiound  that  a  municipality  has 
received  the  profits  or  earnings  of  a  fund  be- 
Ifmglng  to  the  taxpayer. 

Bepoii:  from  superior  court,  Middlesex 
county;  John  HopkluH,  Judge. 

Action  of  contract,  brought  by  the 
Boott  Cotton  Mills  against  the  city  of 
Lowell torecovertotereston  taxes  abated, 
nnder  Fnh.  SC.  c.  11,  59  89-76.  PlalntlH 
contended— First,  that  it  was  entitled  to 
recover  Interest  on  tbe  several  sums  abat- 
ed  from  time  of  payment  of  the  same  as  a 
part  of  the  taxes  to  said  city  tu  the  time 
of  repayment  by  saiJ  city  to  plaintiff, 
with  interest  on  that  amount  of  interest 
in  each  case  from  the  time  of  demand 
therefor;  second,  that  if,  tor  any  portion 
of  the  time,  it  was  not  entitled  to  Inter- 
eat,  then  for  such  portion  it  was  entitled 
to  recover  so  much  as  the  use  and  benefit 
of  said  several  sums  by  and  to  said  city 
was  fairly  and  reasonably  worth.  Plain- 
tin  bad  Judgment  for  91,212.47,  being  tbe 


amount  of  Interest  upon  tbe  various  sums 
abated  from  the  date  oftlieorderol  abate- 
ment respectively,  In  each  case,  tu  the 
time  of  the  repayment  of  said  sums  to 
plaintiff,  with  interest  thereon  from  tlie 
time  of  demand.  At  reqaest  of  tbe  parties 
the  case  was  reported  to  the  supreme  Ju- 
dicial court  forflnaldetermlnatlon.  Find- 
ing set  aside. 

G.  S.  LiUey,  for  plaintiff.  J.  J.  Hogan 
and  F.  T.  Qreenbalge,  for  defendant. 

BABKEB,  J.  1.  Tbe  abatement  wblcb 
assessors  or  county  commissioners  may 
make  under  tbe  provlBions  of  Pub.  St.  c. 
11,  S§  71,  when  a  taxpayer  Is  overrated, 
is  not  in  itaelf  n  Judgment  for  money,  and 
it  is  not  returned  to  a  court,  and  cannot 
be  entered  In  any  court,  eitber  by  tbe  tax- 
payer or  by  tbe  authority  which  makes 
tbe  abatement.  If  tbe  tax  has  not  l>eeD 
paid,  it  gives  no  right  to  ask  for  the  pay- 
ment of  money,  butmerely  therlghttodts- 
cbarge  the  tax  by  the  payment  of  less 
than  tbe  amount  assessed.  If  the  tax  has 
been  paid,  the  taxpayer,  under  tbe  provl- 
Blons  of  Id.  §  75,  has  the  right  to  be  relm- 
bnrsed  out  of  tbe  treasury  ol  the  city  or 
town  to  tbe  amonnt  of  tbe  abatemen>t, 
with  all  charges,  except  legal  costs  previ- 
ously accrued;  and  he  Is  also  eo titled  to  a 
certificate  of  the  abatement.  See  Id.  S  76. 
But  this  certificate  cannot  be  entered  In 
court,  and  no  court  can  make  up  a  Judg- 
ment upon  It  alone.  If  thereimbursement 
Is  not  duly  made,  the  taxpayer  may  have 
his  action,  founded  on  the  breach  of  tbe 
statute  obligation  to  reimburse,  and  if  he 
obtains  Judgment  itisnpon  establishing 
in  court  all  the  facts  essential  to  his  right 
of  recovery,  of  which  the  niakinK  of  the 
abatement  is  bnt  one.  The  provisions  of 
Id.c.  171,  §  8,authorizing  the  computation 
of  interest,  when  Judgment  Is  made  up  up- 
on an  award,  from  tbe  time  when  tbe 
award  la  made  to  tbe  time  of  making  up 
tbe  Judgment,  are  therefore  not  applicable 
to  the  present  case,  and  f^ve  tbe  plaintiff 
no  right  tu  recover  interest  from  the  times 
when  the  abatements  were  made. 

2.  Nor  is  interest  Included  In  the  charges 
which  are  also  to  be  reimbursed.  A  col- 
lector of  taxes  may  proceed  In  eitber  of 
several  ways  to  enforce  payment,  while 
tbe  application  for  an  abatement  is  pend- 
ing or  before  it  is  made,  and  may  thus  cre- 
ate charges  other  than  legal  costs,  and 
such  charges  are,  in  effect,  added  to  the 
tax.  It  Is  such  charges  only  which  the 
section  (Pub.  st.  c.  11,  9  75)  says  aball  be 
reimbursed  with  tbe  amonnt  ttie  abate- 
ment. 

3.  The  doctrine  that  taxes  illegally  as- 
sessed may  be  recovered  wlthintcreatfrom 
the  time  of  payment  If  paid  under  protest, 
and  from  the  time  of  demand  if  paid  with- 
out protest, (seeGlass  Co.  V.  Boston, 4  Mete. 
[MaHS.]  ISl;  Water-Power  Co.  v.  Boston,  9 
Mete.  [Mass.]  199.)  Is  not  applicable  to  the 
present  case.  In  aoch  cases  the  tax  Is  void, 
and  tbe  proceedinga  for  its  collection  are 
without  leual  sanction,  and  the  money 
puld  Is  the  property  of  the  taxpayer,  of 
which  the  municipality  has  obtained 
wronglnl  possesBloQ.   Bat  a  tax  abata- 
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ble  becBDse  tho  tuxpaxer  Is  overrated  is 
nRverthelwta  a  valid  tax.  Procpedlngs  to 
enforce  ItB  payment  have  the  BBnctloa  of 
law;  and  when  it  Is  paid,  and  the  pro- 
ceeds turned  latii  the  municipal  treasury, 
the  money  Is  the  proper  money  of  the  city 
ortonn.  The  municipality  bae  no  right 
or  duty  to  reimburse  any  portion  of  it  un- 
til en  abatement  has  been  made.  Under 
oar  system  o(  taxation  thestateandcoun- 
ty  taxes  are  included  In  one  assessment 
with  the  city  or  town  levy,  and  the  treas- 
nrer  ot  the  municipality  is  often  a  different 
person  from  the  collector  of  taxes,  and 
has  no  official  knowledge  of  the  purtlcniar 
sources  from  which  are  derived  moneys 
turned  into  the  treasury  as  the  proceeds 
of  taxes.  If  he  knows  that  an  abate- 
ment has  been  made  In  favor  of  a  particu- 
lar taxpayer,  be  has  no  official  knowledge 
vrhethcr  tbe  tax  has  or  has  not  been  paid. 
Nor  is  it  a  treasurer's  duty  to  volunteer 
to  make  such  a  reimbursement.  Some 
proper  demand  must  be  made  before  It  is 
bis  dDty  to  pay,  and  before  the  municipal- 
ity Is  placed  in  default  by  mere  nonpay- 
ment. Bat  In  tbe  case  of  taxes  illeeitlly 
asseeaed  tbe  municipality  la  in  default 
when,  without  warrant  of  law.  It  receives 
money  which  it  Is  informed  by  the  protest 
that  It  takes  Illegally,  or  when  It  retains 
it  after  a  demand.  But  tbe  duty  to  reim- 
bnrse  an  overrated  taxpayer  springs  sole- 
ly from  the  statute  Although  tbe  nssess- 
ors  may  have  erred  In  Judgment,  the  city 
or  town  bas  not  been  atfaultiotheassess- 
ment  or  collection  of  the  tax.norln  the  re- 
tention of  the  money  paid;  and  It  Is  not 
compelled  to  make  tbe  reimbursement  be- 
cause of  Its  defuult,  bat  because  fur  that 
purpose  it  Is  the  designated  InstruDteut  of 
the  goveroment.  Its  duty  to  reimburse, 
therefore,  cannot  begrin  until  the  abate- 
ment is  made,  and  thin  disposes  of  tbe  con- 
tention th^t  tbe  plaintiff  ought  to  recover 
Interest  from  the  times  when  the  taxes 
were  paid. 

4.  Tbe  same  conslderationsnegatlveany 
obligation  on  the  part  of  the  municipality 
to  make  reimbursement  until  denjand 
therefor  la  made.  Tbe  sums  received  Into 
tbe  treasury  are  not  ear-marked.  They 
aro  the  property  of  tbe  raunicipalttyt  and 


it  Is  under  no  obligation  to  the  taxpayer 
until  Ms  abatement  Is  allowed.  Whether 
its  allowance  gives  him  a  right  to  reim- 
bursement depends  apon  whether  the  tax 
has  been  paid,— a  Tact  not  to  be  presumed 
to  be  within  the  knowledge  of  tbe  treas- 
urer. It  tolluwstbat  tfaemontcipallty  Is  lu 
no  default  iu  not  making  reimbursement 
until  demand;  and,  as  interest  is  not 
given  by  the  statute  which  devolves  upon 
the  city  or  town  the  dnty  to  make  reim- 
bursement, only  such  Interest  can  be  lu- 
eluded  in  tbe  Judgment  as  Is  given  for  the 
improper  detention  of  money,  which 
would  not  be  until  after  a  demand.  We 
notice  in  tbis  connection  that  tbe  govern- 
ment of  the  United  States  doesnot  pay  In- 
terest except  where  the  demand  is  under  a 
special  contract  or  special  law  providing 
for  the  payment  of  interest,  and  that  no 
obligation  tu  pay  Interest  Is  to  be  Implied 
against  tbe  government  from  tbe  mere 
fact  that  it  has  detained  the  principal  aft- 
er tbe  creditor's  right  to  receive  It  has  ac- 
crued. U.  S.  V.  Sherman.  98  U.  U.565;  Ste- 
phani*s  Case,  26  Int.  Rev.  Rec.  318;  Tlll- 
son  V.  U.  S.,  100  U.  S.  48;  Rev.  St.  U.  8.  $ 
1091 ;  Id.  §  3U11.  as  amended  by  Act  Feb.  ]. 
1888,  c.  4,  (25  Stat.  6;)  9  Op.Attys.  Gen.  IT. 
S.  .S9;  16  Op.  Attys.  Gen.  U.  S.  97. 

5.  Nor  bas  tho  plaintiff  any  right  to  re- 
cover on  tbe  ground  that  the  defendant 
has  receiver]  the  profits  or  earnlogs  of  a 
fund  belonging  to  the  plaintiff.  As  we 
have  seen,  tbe  taxes,  though  In  part  abat- 
able, went  legal;  and  their  proceeds,  when 
paid,  were  the  property  of  tbe  city,  and 
not  of  the  taxpayer,  if  it  could  be  dem- 
onstrated that  the  suras  on  whirh  the  city 
received  Interest  were  in  part  composed 
ot  the  moneys  paid  by  the  plnintiff.  tbey 
were  not  the  plaintiff's  property,  and  It 
bas  no  right  In  the  earnings  ot  tbe  fund. 

The  result  Is  that  interest  should  hare 
been  allowed  only  from  tbe  time  of  de- 
mand, and  not  from  the  dates  when  tbe 
abatements  were  made.  The  flndiiiglsset 
aside,  and  Judgment  Is  to  be  entered  for 
a  aura  to  be  ascertained  by  the  rule  above 
given.  If  necessary  to  determine  tbe 
amount  ol  the  Judgment,  tbe  ease  will 
stand  tor  turtber  hearing  in  the  superior 
court.   Findings  set  aside. 
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OM  N.  T.  «® 

SITIUBING  T.  NEW  TORE  BL.  R.  CO. 
et  ol. 

(Gonrt  of  Appeali  of  New  Tork.  June  20; 
1883.) 

Elitatkd  Railbojld  —  Action  tor  Damaobs  bt 
Abuttiho  Owner— FiNDiNoa  ov  Fact — Conclu. 
SIGNS  OP  Law— Hakmlbss  Ebbob— Judombnt— 

WbBN  KbTBBSBD— PBAOriCE. 

l-Thoash  the  eaiements  aTOortenant  to 
land  taken  by  the  cooBtrnctioD  of  an  elevated 
railway  in  the  street  on  which  the  land  abuta 
have  m  themBelves,  aside  from  any  damage 
to  the  land  from  the  taking,  only  a  nominal 
value,  a  refusal  to  so  find,  in  an  actioo  by  an 
abutung  owner  for  damages  to  his  laud  caused 
by  the  construction  and  o[>eration  of  an  ele- 
vated road,  is  harmless  error,  where  other  flud- 
ioga  ahow  that  no  allowance  was  made  for  the 
easements  as  detached  property,  hut  that  the 
entire  amount  of  fee  damage  was  for  conse- 
quential damages  to  the  land. 

2.  Where,  in  such  action,  there  is  evidence 
that  the  value  of  plaintiff's  premises  was  not 
increased  on  account  of  the  construction  and 
maintenance  of  such  road,  it  is  not  error  to 
refuse  to  find  that  the  presence  of  such  road 
and  its  station  brings  many  people  daily  Into 
the  immediate  locality  of  the  premises  in  suit, 
and  increases  the  traffic  at  such  point,  and 
that  "said  premises  would  not  be  worth  as 
much  as  they  are  now  had  the  said  railway 
station  not  been  built." 

3.  Where  the  referee  refuses  a  finding  of 
fact  as  a  whole,  and  defendants  except  to  it 
as  a  whole,  the  latter  cannot  complain  of  error 
in  its  refusal  unless  the  entire  request  is 
proper. 

4.  It  is  not  orror  In  such  action  t»  refuse 
to  find  that  the  effect  of  the  proximity  of  de- 
foidants*  station  to  plaintiff's  premises  is  ad- 
vantageous to  the  business  portion  of  such 
premises,  and  produces  a  special  benefit  to  the 
same  for  business  uses,  since  the  subject  of  in- 
quiry  was  not  the  proximity  of  such  station 
to  plaintiff's  lots,  bnt  the  effect  on  such  lots  of 
the  construction  of  the  road,  in  determining 
wMch  the  referee  was  bound  to  coiubder  the 
proximity  of  the  station. 

5.  A  referee  may  properly  refuse  a  request 
not  founded  on  nndisputed  evidence. 

6.  The  practice  of  making  numerous  re- 
quests to  find  facts  and  conclusions  of  law, 
ioA  then  requesting  the  referee.  If  he  refuses 
to  find  the  facts  as  requested,  to  find  the  same 
matters  as  conclusionB  of  law,  and  vice  versa, 
and  adding  that  "each  sentence  of  each  pro- 
posed finding  la  nmared  aeparat^,  as  if  sap* 
aratdy  nnmoend,"  Is  IminKq^er,  and  not  to  oe 
tolerated. 

Appeal  from  flnpnme  eoort,  general 
term,  first  department. 

Action  by  Henry  Steablnt;  Hj^alnet  the 
New  7ork  Elevated  Railroad  C'^mpany 
aad  the  Manhattan  Railroad  Company  to 
recover  damages  for  a  treupas?  to  plain- 
tiff's premises,  and  to  enjoin  defendants 
from  operating  their  road.  From  a  Jadg- 
meut  of  the  general  term  (10  N.  Y.  Supp. 
818}  affirming  a  judgment  for  plalntilf,  de- 
fboaants  appeal.  Affirmed. 

Arthnr  O.  Townsend,  for  appellants. 
Henry  U.  At  water,  lor  reapondent. 

CARL,  J.  The  complaint  in  this  action, 
which  la  in  thensnal  form  for  ancb  aetloos 
by  abnttlng  owners  against  the  elevated 
railroad  companies,  relates  to  two  lota, 
Nob.  tiOOand  902.  on  Third  avenue.  Tbe 
referee  awarded  for  No.  900  rental  dam- 
agee  f 2.160,  and  tee  damages  f2,600;  and 
T.34».B.no.6— 24 


for  lot  002  no  rental  damage,  and  fee  dam- 
ague  $2,600.  Tbe  defendants'  sole  com- 
plaint now  Is  that  the  referee  erroneously 
retased  to  make  certain  findings  of  facts 
and  law  requested  by  tbelr  counsel,  and 
the  following  requests  to  find  facta  are 
specified:  "Fifteenth.  Tbe  easements,  if 
any,  appurtenant  to  the  land  described  In 
the  complaint,  and  taken  for  the  said  rail- 
way uses,  aside  from  any  damage  to  said 
land  from  tbe  said  taking,  have  In  them- 
selves only  a  nominal  value. "  "Thirty- 
first.  The  presence  of  defendants*  railway 
and  station  at  Flrty-Tbird  street  bringfi  a 
large  number  of  persona  dally  into  Third 
avenue,  In  the  immeiUato  nelgbl)orhoiid  of 
the  premises  in  suit,  and  Increases  tbe 
tniffic  in  and  upon  aald  avenue  at  this 
point.  Said  premises  would  not  be  worth 
as  much  as  tbey  are  now  bad  the  said  rail- 
way station  not  been  built.  Thirty-sec- 
ond. The  exlatence  at  said  station  and 
railway,  and  the  maintenance  and  opera- 
tiiin  of  the  same,  have  rendered  tbe  prem- 
laes  in  suit  accessible  to  other  parts  of  the 
city  of  New  Tork.  Said  premises  would 
not  be  wortb  as  much  as  they  now  are 
were  said  railway  and  station  removed. 
Thirty-tbird.  The  effect  of  the  proximity 
of  defendants'statlon  at  Third  avenueand 
Fiftj--Tbira  street  to  the  premises  In  suit  la 
advautageuuB  to  the  liuainess  portion  of 
aald  premises, and  produces  a  apecial  bene* 
fit  to  the  same  fur  buRinesa  uses.  Thirty- 
fourth.  The  special  benefits  accruing  to  tbe 
ImsiDess  portion  of  said  premises  from 
said  railroad  station  are  equal  to  and  off- 
set any  disadvantage  to  the  dwelling 
apartments  In  said  premiaes  accruing  from 
the  maintenance  an^l  operation  of  said 
railroad."  .^iid  our  attention  is  called  to 
tbe  refusals  of  the  following  findings  of 
law  requested:  "Tenth.  The  damages.  If 
any,  to  tbe  use  of  tbe  premises  included  In 
any  recovery  in  this  action,  should  be 
computed  with  respect  to  the  actual  con- 
dition of  aald  premises,  and  the  naes  to 
which  the  same  have  actually  been  put 
during  tbe  period  for  which  said  damages, 
if  any,  are  awarded.  Eleventh.  In  esti- 
mutiug  damages.  If  any  herein,  the  bene- 
fits accruing  toaaid  premises, and  pecnllar 
thereto,  from  tbe  maintenance  and  opera- 
tion of  said  railway,  should  be  set  off 
against  any  Inconveniences  resulting  from 
said  railway  to  said  premises."  "Fif- 
teenth. Tbe  defendants  should  not  be  re- 
quired to  pay  for  the  easements  in  ques- 
tion, as  a  condition  of  avoiding  tbeopera- 
tlon  of  any  Injunction  herein,  any  greater 
sum  than  one  sniUcieat  to  compensate 
plaintiff  for  tbe  Injuries  caused  by  the  per- 
petual taking  of  tbe  easements  aforesaid 
for  tbe  maintenance  of  delendanta'  rail- 
way, as  at  present  main  tained.  Sixteenth. 
The  sum  fixed  which  the  defendants  may 
pay  to  obviate  theiujunction  herein  stiuuld 
not  be  greater  than  the  value  ol  so  much 
of  tbe  easements  of  light,  air,  and  access 
appurtenant  to  plaintiff's  premlaes  as  are 
Impaired  by  tbe  defendants'  railroad,  and 
excluding  all  other  incidental  injuries  to  tbe 
fee  value  of  said  premlaes  resulting  from 
tbe  acts  of  tbe  defendan  ts. "  The  fliteentb 
finding  of  fact  requested  should  have  been 
found,  8S  we  have  held  in  several  recent 
cases;  but,  In  order  to  determine  whether 
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any  prejudlcinl  error  whb  committed  by 
the  retuaal  tu  make  the  finding,  we  mast 
examine  and  coDHlder  alt  the  flndlnsrs  of 
facts,  amons:  which  are  the  following: 
"Thirty-first.  By  reason  ol  the  cunatruc- 
tlou,  maintenance,  and  operation  of  the 
said  railroad  opposite  to  the  said  cleacrlhed 
preraises  No.  900  Third  avenne,  the  plain- 
tiff hussustalneddamageainloBBoF  rentals 
from  the  6th  day  of  June,  1S84.  to  the  6th 
day  of  June,  1890,  [the  date  of  the  com- 
inencement  of  thia  action,]  iu  the  som  of 
twenty-one  hundred  and  sixty  dollars. 
Thirty -second.  Thopermanent  orfeevalae 
of  the  said  premises  No.  900  Third  avenue 
has  been  dlminlahed  by  the  construction 
and  maintenanceot  said  railroad  oppoflite 
to  the  said  premises  to  the  extentol  twen- 
ty-six hundred  dollars.  Thirty-third. 
The  permanent  or  fee  value  of  the  said  de- 
acribed  premises  No.  902  Third  HTenne  has 
been  diminished  by  the  construction  and 
maintenance  of  said  railroad  opposite  to 
the  said  premises  to  the  exten  t  of  t weo  ty- 
elx  hundred  dollars."  These  findings 
show  thatno  allowance  waa  made  for  tije 
easements  as  detached  property,  but  that 
the  entire  amount  tor  the  fee  damages  was 
for  conseguential  damages  to  the  lots,  and 
the  proper  rule  uf  law  appears  to  have 
been  applied. 

The  thirty-first  finding  of  fact  was  prop- 
erly refused,  it  for  no  other  reason,  on  ac- 
count uf  the  lant  clause  contained  therein, 
to  wit:  "tJald  premises  would  not  be 
worth  as  much  as  they  are  now  had  the 
railway  station  not  been  bBllt."  The  ref- 
eree could  properly  refuse  to  find  this,  as 
there  was  abundant  evidence  that  the 
value  of  the  premises  was  not  Increased 
on  account  of  the  construction  and  main- 
tenance of  the  elevated  railroad.  It  may 
be  that,  the  railroad  being  there,  tbe  ex- 
istence of  tbe  station  lessened  tbe  damage 
to  tbe  plalntltTs  premfeea.  Bot  the  effect 
of  the  station  was  merely  one  of  the  facts 
to  be  considered  by  the  referee  In  making 
his  determination  as  to  tbe  damages.  It 
was  not  vital  or  controlling;  it  was  mere 
evidence  as  tu  which  he  was  not  bound  to 
make  a  finding.  It  does  not  appear  that 
he  did  not  give  due  weight  to  the  proximi- 
ty of  the  station. 

A  practice  seems  to  have  grown  up  in 
this  class  of  cases  which  must  be  some- 
what embarraaaing  to  the  trial  courts. 
The  defendants  made  47requeata  to  find 
facta  and  24  to  find  concluaiona  of  law, 
and  requested  the  referee,  if  be  retnaed 
to  find  the  facta  aa  reqaested,  to  find 
the  same  matters  aa  concloalons  of 
law,  and.  If  be  refused  to  find  the  law  as 
requested,  tu  And  the  same  matters  as 
facta.  This  la  nut  all.  They  at  a  ted  that 
'"each  sentence  of  each  proposed  finding 
Is  prepared  separately,  aa  If  separately 
numbered."  This  is  a  practice  nut  to  be 
tolerated.  Tbe  large  number  of  requests 
are  generally  quite  embarrassing  to  the 
court;  but,  when  the  same  matter  Is  re- 
quested to  befound  both  aa  tacts  and  law. 
It  duplicates  all  the  specific  findings  re- 
<iueeted,  and  the  nnmber  Is  sttll  largely  In- 
creased when  every  aentenco  is  also  re- 
quested to  be  found  both  as  fact  and  law. 
Such  a  practice  is  not  needful  for  the  pro- 
tection of  the  rights  of  any  party,  and  the 


tendency  muat  be  to  ensnare  the  trial 
judge,  and  frequently  to  dofeat  tbe  ends  oi 
Justice,  by  Introducing  miatakes,  confu- 
sion, and  uncertainty  Into  tbe  records  of 
cases  brought  upfor  review.  Proper  prac- 
tice requires  that  a  request  to  find  either 
facts  or  law  ahuuld  be  plainly  stated  In  a 
single  propuaitlon,  tbe  whole  of  which  can 
be  granted  or  refused,  and  any  modifica- 
tion of  the  reqneated  finding  should  be  left 
to  the  dlscretiun  of  the  trial  judge.  Bat, 
aa  to  the  tbirty-flrat  flndlng  of  fact  request- 
ed, the  referee  refused  it  as  a  whole,  and 
the  defendaota  excepted  to  the  refusal  aa 
a  whole,  and  hence  they  cannot  complain 
uf  error  unless  the  entire  request  aa  a 
whole  was  proper;  and  that  it  was  nut, 
we  think,  has  been  shown. 

The  tblrty-»<econd  finding  of  fact  request- 
ed was  properly  refused.  The  first  sen- 
tence thereof  is  a  mere  statement  of  evi- 
dence, not  dlspated  or  disputable,  which 
the  referee  was  not  bound  to  find,  and  the 
lust  sentence  does  not  rest  upon  undisput- 
ed evidence.  Therefore  the  referee.for  rea- 
aoua  above  given,  waa  not  bound  to  make 
the  finding. 

As  to  the  ttalrty-thlrd  request.  It  may 
be  said  that  the  eBect  of  tbe  proximity  of 
the  station  to  tbe  plaintiff's  lots  was  not 
tbe  subject  of  Inquiry.  Tbe  matter  to  be 
determined  was  the  effect  upon  the  plain, 
tiff's  lots  of  the  construction  and  mainte- 
nance of  the  railroad  In  front  of  the  lots, 
and,  in  determining  that,  the  referee  waa 
bound  to  take  In  to  consideration  the  prox- 
imity of  the  station  and  all  tba  otherfacts 
bearing  upon  the  matter.  It  cannot  be 
perceived  that  any  harmful  error  was 
committed  In  refusing  this  request.. 

The  thirty-fourth  request  waanotfound- 
ed  upon  nndisputed  evidence,  and  the  ref- 
eree could  properly,  upon  tbe  evidence,  re- 
fuse  it. 

As  to  the  tenth,  eleventh,  fifteenth,  and 
sixteenth  requests  for  findings  of  law.  It  Is 
sufficient  to  say  that  U  is  obvious  from 
the  flndlnga  actually  made  that  the  law 
was  applied  as  requested,  and  that  tbe 
damages  awarded  appearto  have  been  es- 
timated upon  the  proper  basis. 

There  is  considerable  dlfilcalty  attend* 
Ing  tbe  trial  of  thia  class  <a  cases,  and  a 
Judgment  sbould  nut  be  rerersed  If  npun 
the  whole  record  we  can  see  tbatno  taarm- 
ful  error  was  committed,  and  that  tbe 
pru|»er  princlpiea  of  law  were  not  misap- 
prehended or  misapplied.  Tbe  Judgment 
should  be  affirmed,  with  costs.  All  concur. 

(138  N.  T.  S4I) 

PEOPLE  ex  ret.  EDISON  BLEOTHIC 
LIGHT  CO.  v.  CAMPBELL,  Oomptroller. 

(Court  of  Appeals  of  New  YorlE.  June  20, 
.  1893.) 

Taxation  of  Cobporationb— CaPitai.  EupLOlKO 
lit  Statb— Invbsthbkts  iv  Stocks  asd  Boxm 
or  FoRBiO!r  Corporatiokb— ExBiiPTions. 

1.  Where  the  entire  capital  of  a  domestic 
corporation  ia  invested  in  patent  rights,  and  it 
grants  the  right  to  use  such  patents  to  other 
corporations,  some  of  which  are  formed  -with- 
in, and  some  without,  this  state,  and  in  cossid- 
eratioo  of  such  grants  it  rec^ves  and  holds  in 
this  state  atocka  of  the  latter  corpora tioas, 
and  the  dividends  thereon,  the  capital  of  sac^ 
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dom«rtic  onpontioii,  to  the  ext&at  of  the 
stock  of  the  forden  corporatioiis  held  by  it,  la 
not  "umployed  within  this  state,**  so  as  to 
make  it  taxable  nnder  Laws  1880,  c  6^,  and 
acts  amendatory  thereof. 

2.  Where  such  ^mestlc  corporation  holds 
bonds  of  foreiva  corporatlona  issued  to  it  in 
jwyment  for  the  patent  rights  granted,  the 
capital  thns  invested  is  taxable,  since  such 
bonds  have  their  situs  at  the  domicile  of  the 
owner,  unless  kept  employed  onteide  the  state. 

3.  Where  the  main  husinesa  of  such  do- 
mestic corporation  is  to  perfect  and  protect  its 
patents,  and  grant  rights  to  do  whaterar  is 
needful  and  inddoit  to  such  buriness,  vtiich 
is  conducted  from  the  home  uifice,  patent 
rights  retained  by  it  for  use  in  territory  not 
covered  by  grants  made  are  employed  within 
the  state,  and  capital  represented  thereliy  is 
taxable. 

A  ppeal  from  Huprame  euurt,  genentl  teem , 
third  department. 

Certiorari  bj  the  Kdlson  Electric  Ugbt 
Company  afcalnst-Frauk  Campbell,  comp- 
troller of  the  stato  of  New  York,  to  re- 
Tlew  respondents  decieion  In  declining  to 
Mt  aside  taxes  aaaesaed  on  the  relator, 
under  the  corporation  tax  lawn,  for  the 
year  endinj;  November  1, 1891.  From  an 
order  of  the  general  term  (23  N.  Y.  Hupp. 
1118)  afflrmlDK  tbe  determination  oi  the 
comptroller,  relator  appeals.  ReTemed. 

S.  B.  I<ewla,  tor  appellant.  S.  W.  Bosen- 
dale,  Atty.  Gen.,  tor  respondent. 

EARL.  J.  Tbe  relator  Is  ■  domestic 
corporation  witb  a  capital  of  91,500,000. 
Tbe  comptroller,  under  tbe  act  chapter 542 
of  tbe  Laws  of  1880,  and  the  acts  amend- 
atory thereof  and  supplementary  tbereto, 
determined  that  its  entire  capital  In  the 
year  1891  wna  employed  In  tbla  state,  and 
estimated  Its  value  at  98,000,000,  and  upon 
that  sum  imposed  tbe  tax  authorised  by 
tbn  act.  The  relator  does  not  complain 
tliat  the  valoe  placsd  upon  itscapltal  was 
too  hlfffa,  but  it  claims  that  none  ol  It  was 
employed  wltbtn  tbe  state,  and  benee  tbat 
none  of  It  was  taxable  under  tbe  act;  and 
whether  tbls  claim,  as  to  tbe  entire  capi- 
tal, or  any  portion  of  It,  Is  well  iounded.  Is 
tbe  sole  matter  tor  our  deCermlnatlon. 
Tbe  tax  could  be  Imposed  only  as  to  so 
lUQcb  trf  tbe  capital  as  was  "employed 
within  tbls  state,"  and  tbe  comptroller 
claimed  tbat  tbe  whole  of  It  was  so  em- 
ployed. We  think  be  was  mistaken.  It  Is 
anfficlently  accurate,  for  tbe  purpose  now 
in  band,  to  say  tbat  the  entire  capital  of 
tbe  relator  was  orfKlnally  Invested  in  pat- 
ent rlKtata.  Corporations  were  formed  In 
nations  eities  of  tbls  state,  and  to  a  large 
extent  ttt  cities  outsldeof  tbls  state,  to  use 
these  patents;  and  to  these  corporations 
the  relator  granted  tbe  rlgbt  to  use  the 
patents,  and  In  compensation  for  such 
grants  It  received  stocks  of  such  corpora- 
tions, and  during  tbe  year  ISHl  It  held 
such  stocks,  and  received  tbe  dividends 
declared  tbereon.  As  to  so  much  of  sncb 
Mtocka  as  was  in  corporations  organised 
and  existing  In  tbls  state,  it  cannot  be 
doubted  that  Its  capital  was  employed 
within  this  state.  So  mncb  of  Its  capital* 
to  wit.  Its  patents,  as  was  used  to  pur- 
chase ancb  stocks,  was  employed  lor  that 
purpose,  and  was  thus  n^ed  tor  the  busi- 
ness ol  tbe  r^tor.  Tiia  atoeka  existed 


within  tbls  state,  and  were  kept  and  betd 
to  produce  revenue  here,  and  hence,  in  ev- 
ery sense,  wereemployed  within  tbla  state. 
They  took  the  place,  as  a  portion  of  the 
relator's  capital,  of  tbe  patent  rlebts 
trunaterred  In  payment  for  them.  The 
stocks  which  the  relator  took  in  compa- 
nies oivanlzed  uatsldeof  this  state  stood 
for  so  much  ol  tbe  relator's  capital  invest- 
ed outside  of  the  state.  It  took  a  portion 
of  Its  capital,  to  wit.  a  portion  of  its  pat- 
ent rights,  and  employed  it  ontJiide  o(  tbe 
state  to  purchase  those  stocks.  Its  prop- 
erty in  those  corporations,  represented  by 
Its  shares  of  stock,  was  outside  of  tbhi 
state,  and  was  in  no  sense  employed  here. 
Those  stocks  had  no  situs  here,  and  were 
not  taxable  here,  nnder  any  syatemof  tax- 
ation which  has  ever  existed  In  tbls  state. 
People  y.  GommlseioDera  nt  Taxes,  etc., 
of  New  York,5Hun,  200,  64  N.  7.541:  Peo- 
ple V.  Commissioners  of  Taxes,  etc.. of  New 
York,  4  Hun.  595.  62  N.  Y.  630;  People  v. 
Werople,  138  N.  Y.  328,  31  N.  E.  Rtep.  28S; 
People  V.  Same,  1:!9  N.  Y.  568,  29  N.  B.  Rep. 
812.  It  H  quite  true  tbatsomucbof  tbe 
rdator's  capital  as  was  Invested  In  these 
atoeka  was  not  employed  in  business  out- 
side of  this  state.  But  tha  t  was  not  requi- 
site to  entitle  it  to  the  exemption.  To 
subject  it  to  taxation  It  mast  have  been 
employed  within  this  state,  and  that  It 
was  not  so  employed  we  think  we  have 
sutficlently  shown.  The  case  oT  People  v. 
American  Bell  Tel.  Co.,  117  N.  Y.  241,  22  N. 
E.  Bep.  1067.  Is  not  an  authority  (or  the 
comptroller  In  this  case.  In  that  case  tbe 
defendant,  a  foreign  corporation,  held 
stocks  In  various  companies  in  tbls  state; 
and  It  was  held  that  It  could  not  be  taxed 
under  tbe  act  of  1880,  on  account  of  the  in- 
veatment  of  a  portion  of  Its  capital  In  sncb 
companies,  for  tbe  reason  tbat  It  was  not 
doing  bnslnesa  in  this  state.  Before  a  for- 
eign corporation  can  be  taxed  under  tbat 
act  io  this  state  It  mast  not  only  employ 
a  portion  of  Its  capital  In  this  state,  but 
It  must  also  be  engaged  In  busluesa  here. 
People  V.  Wemple,  supra.  As  to  a  domes- 
tic corporation.  It  Is  enfflclent,  to  subject 
its  capital  to  taxation  under  the  act,  tbat 
it  was  employed  within  the  state,  and  it 
is  employed  where  It  Is  kept  and  used  for 
the  purposes  of  the  corporation. 

It  Is  said  In  tbls  record,  although  not 
distinctly  shown,  that  the  relator  also 
held  bonds  of  foreign  corporations.  Issued 
to  it  In  payment  for  patent  rights  grant- 
ed. We  think  tbat  so  much  o!  the  capital 
as  was  inveBt«d  in  aocfa  bonds  was  taxa. 
ble  here,  nnder  tbe  act.  Those  bonds  were 
presumably  held  at  Its  office  In  this  state, 
and  such  bonds,  as  well  as  allcboses  Inac- 
tion, unless  kept  employed  or  used  outside 
of  the  state,  have  their  situs  at  tbe  domi- 
cile of  the  owner,  Tbe  bonds  took  the 
place  of  the  patent  rights  granted  (or  their 
purchase.  They  were  kept  and  held  here 
to  earn  revenue  fur  the  relator,  and  they 
were.  In  a  proper  sense,  employed  here  for 
that  purpose. 

The  relator  had  granted  to  various  cor- 
porations, within  and  without  tbe  state, 
rights  to  use  its  patents,  and  thus  far  it 
had  disposed  of  Its  patents.  But  it  re- 
tained Its  patents  for  use  In  territory  nnt 
covsred  by  the  grants  made,  and  the  rc* 
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malning  qoMtloB  la,  where  w«re  the  pat* 
ent  rigfatB  not  granted  employed?  We 
think  they  were  employed  at  the  home 
office  In  this  fitate.  The  main  baelneKS  of 
the  relator  waa  to  perfect  and  protect  Its 
patents,  and  to  srant  patent  rights,  and 
to  do  whatever  was  needful  and  Incident 
to  that  basiness,  end  thnt  basiness  was 
managed  at  and  condacted  fmm  the  home 
office,  and  Us  patents  were  kept  and  em- 
ployed therein  that  basiness.  A  patent  is 
an  Incorporeal  right,— a  franchise  con- 
ferred hy  the  aoTerelgn  power  npon  the 
patentee.  It  is  personal  to  hfm,  and  until 
he  1b  divested  of  the  title  thereto,  llkeother 
I)ersonal  rights.  It  attends  his  person,  and 
exists  where  he  la,  or  where  he  puts  It  to 
use.  We  are  therefore  of  opinion  that  the 
comptroller  did  not  err  In  loelnding  In  the 
capital  of  the  relator,  to  be  estimated  tor 
taxation,  Its  patents,  ao  far  as  they  had 
not  been  disposed  of. 

It  follows  from  these  views  that  the  or- 
der of  the  general  term  should  be  reversed, 
and  that  the  determination  of  the  comp- 
troller should  be  reversed,  so  far  as  it  In- 
cluded, for  the  purposes  of  taxation,  the 
stocks  held  by  tbtt  relator  Id  foreign  corpo- 
rations, and  that  the  matter  ahonld  be 
remitted  to  the  comptroller  to  the  end 
that  he  may  readjust  the  tax  apon  the  re- 
lator's capital  In  accordance  with  the 
views  expressed  in  this  opinion,  withnat 
costs  t(i  either  party  In  any  of  the  courts. 
All  concur,  except  MAYNABD,  J.,  taking 
no  part. 


lia  N.  Y.  690) 

PEOPLE  T.  MYEBS.  Comptroller. 

(Uonrt  of  Appeals  of  New  York.    Jnne  80, 
1883.) 

Taxation— CiTT  Quota  or  Statb  Taxes— Ik* 

TBRE3T. 

Laws  18S2.  c.  410,  S  153,  provides  that 
in  order  to  eaable  the  city  and  county  of  New 
York  to  pay  its  quuta  of  tax  to  the  state,  nnless 
the  money  for  the  payment  of  the  same  has 
been  otherwise  provided,  the  comptroller  may 
issue  revenue  bcHids  for  the  paym^t  of  such 
tax.  Hdd,  that  the  comptroUra,  on  failnre  to 
pay  the  tax  on  the  date  it  fell  dac,  was  liable, 
not  only  for  the  amount  due  as  taxes,  but  also 
for  interest  thereon  from  the  date  of  his  de- 
fault of  payment,  In  that  Interest  must  be  paid 
on  a  debt  due  by  the  terms  of  a  statute,  the 
same  as  if  the  debt  were  due  nndw  a  contract. 
21  N.  Y.  Supp.  79,  affirmed. 

Appeal  from  supreme  conrt,  general 
term,  thii'd  department. 

In  an  action  by  the  state  of  New  York 
against  Theodore  W.  Myers,  as  comptrol- 
ler of  the  city  of  New  York,  fur  taxes  due 
the  state,  the  court  Issued  a  peremptory 
mandamus  ordering  defendant  to  issue 
snfflcient  revenoe  bonds  of  the  city  and 
county  of  New  York,  and  to  negotiate 
the  same,  for  the  purpose  of  raising  taxes 
due  the  state  from  the  city  and  county  of 
New  York.  Defendant  appealed  to  thegen- 
eral  term,  which  affirmed  the  derision. 
Defendant  again  appealed.  Affirmed. 

David  J.'  Dean,  lor  appellant.  S.  W. 
Boaendale.  Atty.  Uen..  (or  the  People. 

O'BBIBK,  J.  The  comptroller  of  the 
elt7  uf  New  YoiIe  la  autborlwd  and  re- 


quired by  statute  to  Issue  and  negotiate 
revenue  bonds  for  the  purpose  of  raising 
money  to  pay  the  quota  or  proportion  of 
the  state  tax  chargeable  to  the  city  and 
county  of  New  York.  He  Is  required  In 
this  way,  uuless  the  money  la  otberwlae 
provided,  tn  pay  the  state  tax  atthesnme 
time  or  times  that  the  other  counties  of 
the  state  are  or  may  be  required  to  make 
payment  by  law,  to  wit,  one-half  thereof 
on  the  16th  day  of  April,  and  the  other 
halt  on  the  1st  day  of  May  in  each  and 
every  year.  Lawa  1882,  c.  410,  §  158.  A 
portion  of  the  tax  due  and  payable  by  the 
city  and  county  of  New  York  to  the  state 
treasury  on  May  1, 1890,  waa  not  paid,  and 
the  comptroller  neglected  or  refused  to  is- 
sue revenue  bonds  to  raise  the  money  for 
its  payment.  The  attorney  general,  in  be- 
half of  the  state,  applied  for  a  peremptory 
mandarans  against  thecomproller,reqDir> 
ing  hlra  to  Isaae  and  nwotlate  the  bonds, 
and  out  of  the  proceeds  to  draw  his  war- 
rant, and  pay  the  tax.  Certain  allega- 
tions in  the  petition  for  the  writ  were  put 
In  Issue,  and  an  alternative  writ  was  Is- 
sued, to  which  a  TTturn  was  made,  and 
upon  the  peiitton,  writ,  and  return  tho 
cause  was  tried.  The  court  directed  a  ver- 
dict for  the  state  for  the  amunnt  ol  the 
tax  unpaid  on  May  1,  1890,  and  the  inter- 
est thereon  from  that  date.  Judgment 
having  been  entered  on  the  verdict,  and 
affirmed  at  general  term,  the  case  comes 
here  npon  appeal;  and  the  record  presenta 
but  a  single  question,  aod  that  Is  whether 
the  city  and  county  of  New  York  was 
properly  chargeil  with  Interest  cm  the  un- 
paid taxes  from  the  tlmewhen  tbe3' should 
have  been  paid  Into  the  state  treasury. 

We  think  there  was  no  error  In  the  direc- 
tion of  the  learned  trial  Judge  with  rmpect 
to  the  interest.  Under  the  sjstem  for  the 
assessment  and  collactlon  of  taxes  that 
prevails  In  thin  state,  the  several  eoantlea 
represent  the  Individual  taxpayers,  as  be- 
tween them  and  the  state.  The  county  Is 
responsible  to  thestate  for  its  quota  of  the 
state  tax,  and  Is  clothed  with  all  the  pow- 
ers necessary  to  enable  it  to  collect  the  tax 
and  pay  the  aame  Into  the  state  treasury* 
The  powers  conlerredfor  thla  purpose  and 
the  duties  imposed  create  an  obligation 
against  the  county  to  levy,  collect,  and 
pay  the  tax  to  the  state  at  the  time  desig- 
nated by  law. and  for  failure  to  do  so  la  in 
default.  Each  county  becomes  a  debtor  to 
the  state  forltg  quota  or  proportion  of  the 
tax,  payable  at  a  8X)eclfled  time;  and  if, 
for  any  reason.  It  neglects  or  refuses  to 
perform  the  ubilgatlon,  the  same  conae- 
qnences  must  follow  ab  In  the  case  of  any 
other  debtor  who  falls  to  meet  his  obliga- 
tions, and  that  Is  the  liability  to  be  charged 
with  interest  from  the  time  the  debt  or 
obligation  became  due.  Mayor,  etc.,  v. 
Davenport.  92  N.  Y.  604,  61fi;  People  v. 
County  of  New  York,  5  Cow.  881.  In  this 
respect  the  relatlona  of  the  city  and  coun- 
ty of  New  York  to  the  state  are  precisely 
the  same  astheother  counties  of  thestate; 
so  that  upon  general  principles,  and  Irre- 
spective of  any  statute  on  the  subject  of 
Interest,  the  appeal  cannot  be  sustained. 
By  chapter  427  of  the  Laws  of  1856  the 
comptroller  Is  required  to  charge  the  sev- 
eral county  treasorers  with  tha  amount  of 
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tbe  state  tax  to  be  raised  In  their  respec- 
tive eountlcB.  eredltlng  them  with  their 
fees,  and  to  state  the  account  betvt  een  the 
state  and  the  several  counties,  and  trans< 
mlt  a  copy  of  the  same  to  the  county 
treasnrera  on  the  let  day  of  May  In  each 
year,  requlrlnx  payment  of  any  balnnre 
then  due.  Thia  etatute  further  provides 
that  In  the  Avent  of  default,  refusal,  or 
nepclect  on  tbe  part  of  any  enunty  treasur- 
er to  pay  any  balance,  the  sume  shall  be 
referred  to  the  attorney  general,  who  abnll 
prosecute  forthwith, and  thestate  aball  be 
entitled  to  recover  the  balance  dae,  with 
Interest  thereon  from  the  1st  day  of  May 
In  the  year  In  whlcli  the  same  ouRht  to 
have  beeu  paid.  The  comptroller  of  the 
city  of  New  York  is  the  fiscal  officer  that 
liears  the  same  relations  to  the  state,  with 
reei>ect  to  the  payment  of  the  state  tax, 
as  tbe  county  treasnrersln  the  other  couo- 
tles.  and  be  Is  chargeable  with  the  same 
dutlefl  and  obligations;  so  that  this  stat- 
ute applies  to  him,  when  he  omits  or  re- 
fuses to  pay  the  state  tax  when  rlue. 

It  Is  aal<1  that  Interest  should  not  have 
been  allowed,  hecause  not  vlalmed  or  de- 
manded in  the  alternative  writ.  This  ob- 
jection, we  think,  comes  too  late.  The 
people  claimed  Interest  at  the  trial,  be- 
eaufie  proof  was  given  by  them  as  to  the 
amount  and  eompntatlou.and  the  defend- 
ant made  no  objection  apon  this  or  any 
other  ground;  and  raised  no  qnentlon.  In 
any  form,  as  to  the  amount  or  Items  In- 
cluded In  the  Judgment.  Indeed,  there  Is 
but  one  exception  in  the  record,  and  that 
Is  a  genera)  one,  to  the  direction  of  a  ver- 
dict. When  a  party  eeeks  to  recover  or 
compel  tbe  payment  of  a  epeclfled  sum  of 
money  alleged  to  have  fallen  due  before 
tbe  commencement  of  the  proceeding,  and 
proof  Is  given,  without  objection,  as  to 
the  amonnt  of  Interest  that  has  accrued 
since  the  date  when  payment  shonid  have 
been  made,  and  a  general  verdict  In  direct- 
ed for  a  sum  which  Includes  Interest,  tu 
which  direction  an  exception  Is  taken,  the 
question  as  to  the  right  to  interest  Is  not 
ralRed.  The  attention  of  the  court  shunld 
be  directed  to  the  question,  either  by  ob- 
jecting to  the  proof  of  interest,  or  by  re- 
questing some  specific  rnltng  or  direction 
on  the  point.  It  Is  apparent  frt>m  the 
record  that  the  attention  of  the  trlalconrt 
was  not  called  to  the  question  of  Interest 
at  all.  The  judgment  should  be  affirmed, 
with  costs.  Ail  conear,  except  MAT- 
NABO,  J.,  not  sitting. 


(iss  N.  T.  ere) 

MOORB  T.  MOORE. 

fOoart  of  Aweals  of  New  "Xofk.   June  90, 
18Q3.) 

Banair  ok  Apfbal— Discretion  or  Tbial  Cocrt. 

An  order  of  the  geaeral  term  aflirminit 
an  order  of  the  special  term  grautine  plaiotiCF 
In  divorce  proceedinga  leave  to  dismiss  is  not 
reviewable. 

Appeal  from  aupremecourt,  special  term, 
Albany  county. 

Action  by  William  Hoore  against  Ma- 
ria Moors  for  divorce.  Plaintiff  applied 
to  special  term  fur  leave  to  dlacontlnu* 
the  action,  whlcb  was  granted.  IB  H,  Y. 


Snpp.  461,  affirmed  on  appeal  by  tbe  gen> 
eral  term.  Defendant  appeals.  Affirmed. 

R.  A.  Parnienter,  for  appellant.  Artboz 
L.  Andrews,  for  respondent. 

PER  CURIAld.  The  order  of  thegeneral 
terra,  which  affirmed  an  order  of  the 
special  term  granting  the  plaintiff's  appli- 
cation to  discontinue  this  action  upon 
payment  by  him  otthecoBts.ls  not  review, 
able  In  this  court.  The  action  was  for  a 
divorce,  upon  the  ground  of  adultery,  and 
was  on  the  circuit  calendar  when  the  order 
of  discontinuance  was  made.  The  court 
had  before  it  the  moving  afRdavlte  and 
the  opposing  affidavits  made  by  tbe  de- 
fendant and  her  attorney,  and  It  was  ui>- 
on  their  consideration,  as  well  as  of  the 
pleadings,  tliat  tbe  order  was  granted. 
Under  the  circumstances  developed,  it  was 
within  the  discretion  of  tbe  court  to  grant 
or  to  refuse  the  plaintiff's  application.  It 
does  not  appear  that  there  was  any  viola- 
tion of  any  right  or  Interest  of  the  defend- 
ant. In  fact,  tbe  granting  of  the  order  of 
discontinuance  might  be  regarded  as  a 
couceHHion  on  the  part  of  the  plaintiff  that 
he  was  unable  to  prove  his  cane.  There 
was  no  abuse  of  the  discretion  whlcb  rest- 
ed In  the  court  with  respect  to  theappUca- 
tion,  and  it  was  for  it  tu  pronounce  upon 
the  terms  to  be  Imposed  upon  the  plaintltl 
as  a  condition  of  tbedi«:outinuance.  The 
appeal  should  be  dismissed,  wltli  costa. 
All  concur. 

awni.  468) 

TOUNO  V.  FARWELI,  et  aL» 
(Supreme  Coort  of  IlUaoiB.  June  19,  1803.)* 
AccocsTiso— PRoor  OF  Con-tract. 
Defendants  orallv  agreed  to  emplov  com- 
plainant  at  a  certain  salarr,  and  to  give  aim  in 
addition  a  share  of  the  profits  of  the  basiness, 
but  tbe  evidence  did  not  clearly  show  what 
share  he  was  to  receive.  Bdd,  that  od  accouot 
of  the  uocertainty  of  the  agreemeot  a  bill  tor 
an  accounting  would  not  lie. 

Appeal  from  appellate  court,  first  dis- 
trict; O.  H.  Uorton,  Judge. 

Bill  by  George  W.  Young  against  tbe 
firm  of  J.  V.  Parwell  A  Co.  for  an  account- 
ing. Defendants  obtained  a  decree,  which 
was  affirmed  by  the  appellateeourt.  Com- 
plainant appeals.  Affirmed. 

W.  A.  Genlner  and  A.  D.  Currier,  for  ap- 
pellant.  Flower,  ISmlth  ft  Mnsgrave,  for 

appellees. 

CRAIG.  J.  This  was  a  bill  brought  bv 
George  Wright  Young  against  John  V. 
Farwell  &  Co.,  the  appellees  herein,  for  an 
accounting  under  an  alleged  verbal  con- 
trnct,  by  which  it  Is  claimed  he  was  to  act 
as  managerof  the  department  of  silks  and 
velvets  In  appellees'  wholesale  establish- 
ment Id  the  city  of  Chicago  for  a  period  of 
six  months  from  July  1,  1889,  to  January 
1, 1800.  for  a  fixed  salary,  and.  in  addition 
thereto,  under  certain  conditione,  an  In- 
terest in  the  profits  of  the  department  In 
which  he  was  employed.  At  the  time  of 
the  making  of  the  alleged  contract  the  ap- 

■R^wrted  by  Louis  BcSmt,  Jt^  Btso.,  ef  the 
Chicago  bar.  ■ 

•  Rehearing  denied.  October  term,  1883.. 
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pellees  wm  condacttiiK  a  lai>ge  wholesale 
dry  goods  boose  In  Chicago.  Tbehuose 
was  divided  Into  floors  and  departmentD, 
with  distinct  heads  and  subheads,  but  the 
eutlre  hnslness  was  onder  one  fEeneral 
management.  Tbe  complainant.  Young, 
bad  been  In  tbe  employment  of  apiiellees 
for  a  noraber  of  years,  and  for  eome  time 
prior  to  the  making  of  tbe  alleged  con- 
tract be  had  been  snbhead  of  the  depart- 
ment of  dress  goods,  silks,  and  Telvets; 
W.  U.Klce  being  at  the  head  of  the  depart- 
ment. During  the  year  ISSS  he  received  a 
salary  of  92,250.  A  few  days  before  tbe 
clone  of  the  year  1888  he  waa  uotlfltKl  by 
John  V.  Farwell,  Jr.,  who  was  manager, 
andemplc^ed  al!  the  help  on  certain  floors, 
that  for  the  year  188B  his  salary  woold  be 
reduced  to  $3,000,  and  be  was  employed 
for  that  sum.  In  tbe  month  of  Jnne,  1889, 
Bice  resigned  hie  poeltlon  as  manager  of 
tbe  department  of  drees  goods,  ellks.  and 
velvets,  and  In  tbe  month  of  Jone,  Far- 
well  and  Young  had  an  Interview  In  re- 
gard to  tbe  employment  of  Young  fnim 
July  Ist  to  January  let,  to  take  the  posi- 
tion inad«  vacant  by  tbe  resignation  of 
Rice.  At  this  interview  a  verbal  contract 
waa  made,  bat  no  person  was  present  to 
witneAB  the  contract,  and  no  one  knew 
what  the  contract  was  but  the  two  con- 
tracting parties.  It  appears  from  the  evi- 
dence cif  both  Young  and  Farwell  that 
Young  Insisted  npon  an  increase  of  his  sal- 
ary. Heteetifled  that  be  Insisted  un  94,000, 
whDe  FarweU  says  the  amount  insisted 
on  was  $3,000.  Farwell,  however,  refused 
to  incFease  ibe  fixed  salary  beyond  $2,250 
a  year,  and  it  was  finally  agreed  that  the 
fixed  salary  should  be  $2,2r)0  per  annum 
for  the  six  months.  In  addition  to  this 
amount  it  wus  underatood  by  the  parties 
thatYoungshonld  haveanadditlonal  sum 
from  tbe  profits  realised  from  the  depart- 
ment which  be  waa  employed  to  manage, 
but  the  parties  do  not  agree  as  to  tbe 
terms  of  this  part  of  the  contract,  and 
from  the  evidence  of  the  two  parties  there 
Is  much  doubt  and  uncertainty  in  regard 
to  what  the  real  contract  was.  indeed, 
the  statements  made  by  complainant  him- 
self in  reference  to  the  terms  of  the  con  • 
tract  are  not  harmonloos.  In  his  letter  uf 
Febrnary  21, 1890,  he  wrote  appellees  as 
follows:  "I  wish  to  recall,  and  for  your 
consideration,  the  verbal  contract  with 
the  writer  of  last  June.  As  a  compromise 
for  your  not  doing  more  than  reinstating 
the  amount  of  salary  of  prerlons  two 
years,  yon  offered  to  divide.  If  I  did  well, 
and  the  profits  was  good  under  my  man- 
agement. On  JnlyStb  he  ajtaln  writes, 
as  fnllowH:  "You  recollect  he  [I]  resigned 
June  21, 1880,  because  of  a  difference  of  sev- 
enteen hundred  and  fifty  dollars  ($1,760) 
increased  salary  asked  for,  and  other  good 
reasons.  Then  you  offered  as  u  compro- 
mise, In  lieu  of  tbe  seventeen  hundred  and 
fifty  dollars,  ($1,750)  to  divide  with  blm 
[me]  tbe  surplus  above  past  percentages 
made."  Tbe  complainant,  In  bis  bill,  al- 
leged be  was  to  have  an  interest  In  the 
profits,  "wbieb  interest  It  was  agreed 
abould  be  aneqnal  division  between  writer 
luid  J.  V.  Farwell  ft  Go.  of  all  the  profits 
that  should  aecme  over  and  above  the 
past  average  of  profits  la  the  baslDCSi  of 


the  department  ot  silks  and  velvets  under 
the  management  of  writer."  In  his  depo- 
sition taken  September  1, 1891,  complain- 
ant teatlfled  to  tbe  contract  as  follows: 
"Farwell  said*.  '1  will  do  this  with  you: 
We  n-Ul  divide  with  you  all  the  profite 
madt)  over  tbe  past  percentage.*  I  knew 
the  best  I  had  ever  dune  was  eight  to 
twelve  per  cent., but  more  frequently  from 
ten  to  eleven  per  cent.,  profit.  Therefore 
I  accepted  bis  terms,  and  be  Immediately 
arranged  for  me  to  gu  tf>  New  York,  and 
buy  and  sort  op  goods,  that  very  next 
day."  Dpon  a  subsequent  examination 
the  romplainnnt.  In  detailing  the  terms  of 
tbe  contract,  testified  as  follows:  "Far- 
well  said.  'I  will  divide  with  yuu  all  tbe 
profits  that  your  department  maken  over 
ynur  past  average  percentage  of  profits.  * " 
As  to  the  average  percentage  of  profits, 
the  complainant  testiQed:  "They  varied 
from  eight  to  twelve  per  cent.  It  was  al- 
ways according  to  the  elements  and  tbe 
crops,  which  made  the  good  or  bad  sea- 
sons." It  win  bo  observed  that  there  Is  a 
radical  difference  between  tbe  different 
statements  of  the  complainant  in  regard 
tn  what  tbe  contract  was.  Which  one  of 
tbe  statements  shall  be  adopted  as  tbe 
contract?  Shall  we  adopt  tbe  statement 
contained  In  this  letter  of  February  21st? 
If  so,  t!ien  there  was  to  be  a  division  It 
complainant  did  well,  and  tbe  profits  were 
good  under  bis  management.  Or  shall  we 
accept  complainant's  statement  of  Ju^ 
6th  ?  If  so,  then  there  was  tn  be  a  division 
of  tbe  anrplusabfjve  past  percentages.  Or 
shall  we  take  tbe  evidence  of  complainant 
In  bis  second  examination?  If  so,  then 
there  waa  to  be  a  division  of  profits  made 
In  tbe  department  over  tbe  pcust  average 
percentage  of  profits  made  by  complain- 
ant. Tbereisasmoeh  reason  for  adopt, 
ing  one  of  these  statements  as  tbe  other, 
and  In  arriving  at  a  eoncluslon  In  regard 
to  what  the  contract  was  tbe  question  Is 
left  in  BO  much  doubt  and  uncertainty 
that  a  cuort  cannot  reasonably  determine 
from  the  contradictory  statements  what 
the  contract  really  waa.  But  the  terras  of 
the  alleged  contract  are  rendered  more  nn- 
certain  when  tbe  evidence  of  FarweU,  tfa« 
other  contracting  party,  is  considered. 
He  denies  that  he  agreed  to  give  any  defi- 
nite share  of  the  profits,  but  says  that  the 
salarv  for  the  six  months  was  fixed  on  tbe 
baala  of  $2,250  a  year,~$l,126  for  tbe  six 
months,— and,  In  addition,  he  agreed  with 
complainant.  If  be  did  well,  they  would 
give  blma  bonus;  and  In  bis  letterto  com- 
plainant of  February  26,  1890,  he  says: 
"By  my  remarks  to  yon  on  tbe  2lBt  of 
last  Jone  1  meant  that  fl  the  department 
did  only  what  ought  to  be  done  by  any 
good  manager  yuu  would  not  receive  any 
additional  compensation,  but  that  if  it 
made  more  than  its  regular  percentage  I 
was  willing  *  to  divide,*  not  In  twoeqnal 
parts,  tbe  extra  amount,  but  to  give  you 
part  of  It.  Yon  made  about  $2,500  over 
your  percentage,  and  I  am  willing  to  give 
you  10  per  cent,  of  It,  or  $260." 

We  are  satisfied  from  the  evidence,  after 
giving  due  weight  to  all  of  it,  that  appel- 
lees agreed  to  give  appellant  sometnlng 
In  addition  to  his  salary  c»f  $X.860  per  an- 
num, bat  what  amount  waa  to  be  paid. 
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or  tinder  what  terms  anfl  condltlonfi  cntn- 
plttlnant  was  to  receive  any  more  over 
find  above  bU  fixed  salary,  is  left  In  BQch 
doobt  and  uncertainty  tbat  it  la  Impos- 
idble  to  my  Uom  tbe  evidence  in  this  rec- 
ord that  the  minds  of  the  parties  ever  met 
upon  any  definite  proportion.  And  if  tbe 
minds  of  the  parties  never  met  npon  some 
definite  proposition  nnrler  whicb  the  com- 
plainant was  to  seenre  a  part  of  the 
prufltH,  we  do  not  nnderataud  apon  what 
priDclplehecan  maintain  a  bill  lor  an  ae- 
cODDtlng.  It  is  the  plain  duty  of  eonrts  to 
■enforce  contracts  made  by  parties  when 
"the  tf!rmfl  and  conditions  of  the  contract 
are  established  by  evidence,  bat  courts 
cannot  make  contracts  for  parties,  and 
then  enforce  snch  contracts.  Here  It  de- 
-Tolred  upon  complainant  to  allege  in  his 
bill  a  contract, and  establish  thatcontract 
by  evidence.  This  he  has  failed  to  do. 
we  think  the  decree  of  the  circuit  court 
was  correct,  and  the  Judgment  of  tbeap- 
3>eUate  court  will  be  affinned. 


<7  lod.  App.  U2) 

lUFUABT  V.  FITTSBtniGH,  a,  a  &  ST. 
L.  BY.  CO. 

(Aivellate  Oourt  of  lodiaDa.    Jnne  8, 1898.) 

PUBLtO  iMPROrBUBKTS — NOTICE — AsSSSBUBITT — 
COLLATBRAL  ATTACK, 

Act  Blarch  8.  1889,  (Acta  1889.  p.  237.) 
provides  that  before  making  entain  Improve- 
ments the  coaneil  of  a  dtr  9t  board  of  traateeB 
shonid  declare,  by  resolation,  the  neceasitr 
thereof,  and  give  10  daya'  notice  of  tho  time 
And  place  where  property  owners  could  object 
thereto.  Sel4  that,  in  the  absence  of  notice, 
the  oonneil  had  no  jnritidiction  over  the  person 
•of  the  owner,  or  the  property  affected,  as  far  aa 
an  assessment  was  concerned,  and  an  assesa- 
ment  levied  without  ancfa  notice  ia  v<^,  and 
may  be  attacked  in  a  proceeding  bf  the  am- 
.tractor  for  tiie  impzovement  to  enfocoe  his  Urn. 

Appeal  from  circuit  court,  Delaware 
■county;  O.  J.  Lotz,  Judge. 

Action  by  Ezekiel  E.  Kiphart  against  the 
PittabnrKh,  Cincinnati,  Chicago  &  St. 
l^onls  Railway  Company  to  enforce  a  Hen 
against  defendant's  rlglkt  of  way.  Jndg- 
taent  for  defendant.  Plaintiff  appeals. 
Affirmed. 

Henry  C.  Ryan,  Wm.  S.  Dlven,  and  E.  B. 
McMnhan.  for  appellant.  Burehenal  & 
.Knpe,  lor  appellee. 

REINHARD.  J.  The  appellant  was  a 
■contractur  for  the  Improvemant  of  a  street 
In  tbe  city  of  Anderson,  and  he  brought 
tbta  action  for  the  enforcement  of  a  lien 
jigalnat  the  appdiee's  right  of  way.  Tbe 
improvemeut  was  made  by  tbe  city  a  o- 
tborltlee  under  proceedings  ottbecommun 
•council  of  said  city,  commenced  at  the  in- 
stigation of  owners  of  abutting  property. 
Thin  action  was  commenced  In  the  Madi- 
Bon  circuit  court,  where  the  venue  was 
«taanged  to  the  court  below.  The  cause 
was  tried  by  the  court,  and  there  was  a 
finding  tor  the  defendant  below,  wbolsthe 
appellee  here.  The  questions  presented  by 
the  appellant's  assignment  of  errors  arise 
on  the  overruling  of  demurrers  to  the 
answCTS,  and  on  ezceptlnns  to  theeoncln- 
«loDfl  of  law  upon  the  special  findings. 


Tbe  overruling  of  the  demurrer  to  the 
complaint  is  assigned  as  cross  error  by 
the  appellee.  Among  the  special  findings 
of  the  court  Is  one  to  tbe  effect  tbat  no 
notice,  of  any  kind  whatever,  was  given 
the  appellee,  or  any  one  else,  by  tbe  coun- 
cil, of  Us  proceedlngH  to  Improve  said 
street.  Was  such  notice  necessary  to  the 
validity  of  the  ansessments?  And  can  the 
omission  be  made  available,  as  against 
the  contractor.  In  a  proceeding  by  him  to 
have  tbe  Hen  declared  and  enforced  ? 

The  proreedingfl  to  Improve  the  street 
were  commenced  by  petition  In  the  city 
conucil  on  tbe  14tb  day  of  October,  18S9. 
The  act  of  tbe  general  assembly  relating 
to  street  improvements  was  approved, 
and  became  a  law,  on  the  8th  day  of 
March.  18K9.  Acts  1889,  p.  237.  This  net. 
before  It  was  amended  by  tbe  law  of  1891, 
provided  (section  3)  Ibat  whenever  a  city 
or  town  should  deem  It  necessary  to  make 
snch  improvements  as  are  covered  by  the 
act  the  council  or  board  of  trustees  should 
declare,  by  resolution,  tbe  necessity  there- 
for, etc.,  and  thnt  notice,  for  10  days,  of 
the  passage  ofHuch  resolntion,  should  be 
given,  in  aome  newspaper  of  general  circu- 
lation in  such  city  or  town,  stating  tbe 
time  and  place  when  and  where  tbe  prop- 
erty  owners  along  tbe  line  of  tbe  proposed 
Improvement  could  make  objections  to 
the  necessity  for  the  construction  thereof. 
Hectlon  7  provides  that  two  weeks*  notice 
shall  be  given,  in  two  newspapers  of  op- 
posite politics,  of  tbe  assessments  to  be 
made,  and  persons  aggrieved  have  tha 
right  to  appear  and  make  objections,  etc. 
These  provisions  were  in  full  force  when  the 
proceedings  involved  in  thlscase  were  had. 
Tbe  fact  tbat  prior  laws,  though  they 
may  be  still  in  force.  In  some  of  their  fea- 
tnrea,  did  not  require  such  notices,  can,  It 
seems  to  na,  furnish  no  argoment  tbat  no- 
tlees  were  not  required  when  these  Im- 
provements were  made.  If  such  notices 
could  be  dispensed  with,  under  the  plea 
that  tbe  proceedings  were  conducted  un- 
der the  old  law,  which  did  not  require 
them,  we  can  conceive  of  no  case  where 
this  could  not  be  done,  and  the  result 
would  be  tbe  nullification  of  snch  require- 
men  t  for  notices  en  tlrely .  The  only  serl  ona 
question  In  connection  with  this  point, 
as  we  see  It,  Is  whether  failure  to  istve  ei- 
ther or  both  of  these  niitlces  will  render 
tbe  assesanients  void.  Doubtless  the  at- 
tack upon  the  validity  of  the  assessments 
Is  a  collateral  one,  and  cannot  avail  tbe 
defendant  In  a  suit  to  enforce  the  Hen,  un- 
less the  requirement  Is  one  essential  to  the 
jurisdiction,  and  consequently  to  tbe  va- 
lidity of  tbe  lien  itself.  Notwithstanding 
tbe  general  rule  that  statutes  by  which  tbe 
property  of  the  citizen  la  taken  from  him 
for  public  purposes  require  a  strict  con- 
Hti  action,  the  law?  governing  the  proceed- 
ings to  be  bad  In  making  Improvementa 
of  this  character  hare  been  most  Uberally 
construed  by  our  supreme  court.  It  has 
been  settled  by  Judicial  construction  of 
these  statutns  that  If  the  owner  of  proper- 
ty stands  by.  and  suffers  the  improve- 
ments to  go  on,  without  interposing  any 
objections  to  the  regularity  of  the  pro- 
ceedings, he  cannot  question  their  validity 
by  any  collateral  attack.  In  aaetanaatter. 
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tbelfflcMatara  barins  eonlBrred  Jnriadie- 
ttiniOTtlwBnbleet-DatterDpon  tbe  coon- 
en,  Ifl  Jiirlsdfctlon  baa  alao  been  aeqotred 
over  the  person  of  the  owner,  or  orer  the 
thins  tu  be  affected,  the  failare  tu  comply 
strictly  with  the  reqalrements  or  the  stat- 
ute will  not  render  tbe  pruceedlnge  void, 
aa  agalnet  a  eollaterat  attack.  If.  howev- 
er, tboatatotorj  requirement  la  one  affect- 
Inir  tbe  JuriadietloB  of  the  person  ottbe 
owner,  or  <A  tbe  property  aoagbt  to  be 
chanred,  tbe  atatnte  by  virtue  of  which 
the  aseeesment  Is  mniie  must  be  strictly 
complied  with.  There  is,  however,  anoth- 
er familiar  rule,  which.  In  this  connectlun, 
must  not  be  lout  sight  ol,  vis. :  If  notice 
of  a  curtain  kind  Is  preacrlbed  by  tbe  atat- 
nte, and  aome  notice  baa  been  ^ven,  and 
the  tribanal  mafelne  the  assesament  de- 
termine that  tbe  notice  la  anfflcfeut.  the 
property  owner  will  not,  as  a  general  rule, 
be  permitted  to  Inquire  into  the  sufBclen- 
cy  of  such  notice.  In  a  collateral  proceed- 
ing ;  bat  where,  In  such  acase,  no  attempt 
has  been  made  to  give  any  notice  whatev- 
er, and  tbe  proceedings  do  not  show  that 
the  sufficiency  or  tbe  question  of  notice 
has  been  passed  upon  by  tbetrihunal  mab- 
Ing  tbe  assestfraent,  tbe  whole  procpedlngs 
are  void,  and  no  JadKuient  based  upon 
them  will  be  of  any  validity.  See  Paving 
Co.  V.  Edgerton,  1^  Ind.  4m5,  25  N.  E.  Bep. 
136;  Elliott,  Boads  A  ».  sg7-445. 

It  la  not  pretended  tbnt  any  notice  was 
given,  and,  as  we  have  seen,  the  apeclal 
flndtogexpresdy  declares  that  noae  what- 
ever waa  given.  It  Is  Insisted,  however, 
that  the  only  notice  of  assessment  which 
is  neceesary  to  he  given  tbe  property  own- 
er Is  that  served  upon  thedefeodant  In  the 
proceeding  to  enforce  the  lien.  In  support 
of  this  rontentioB  we  are  directed  tu  the 
case  of  Garvin  v.  Oanssman,  114  Ind.  429. 
36  N.  E.  Bep.  826.  The  proceedings  in- 
volved In  that  case,  however,  were  had 
under  and  by  virtue  of  the  special  char- 
ter of  tbe  city  of  Evaneville.  and  an  or- 
dinance passed  In  pursuance  thereof.  Pro- 
Tl8l<m  was  made  In  the  charter  for  the  im- 
provements of  streets  by  tbe  eonncll,  and 
tbe  asaessmenta  for  tbe  costs  apon  thelots 
of  land  fronting  on  such  streets.  There  is 
no  specific  requirement  In  such  charter  for 
notice.  The  charter  gives  the  council  tbe 
power  to  provide  by  general  ordinance 
for  collecting  the  costs  and  expenses  of 
such  Improvements,  and  for  the  enforce 
ment  of  liens  therefor  aa  other llena  are  en- 
forced. Tbe  court  held  In  that  enae  that 
the  proceediugs  had  for  the  enforcement  of 
tbe  lien  Included  notice  to  the  owner,  and 
that  this  Is  enfflclent  to  overcome  tbe  con- 
stitutional objection  of  taking  tbe  owner's 

aroperty  without  due  process  of  law.  la 
lat  case,  as  tbe  court  correctly  said,  "the 
question  presented  Is  not  whether  tbe  law 
and  tbe  ordinance  regulating    the  Im- 

grovement  of  streets  have  been  followed, 
nt,  conceding  that  they  have  been,  It  Is 
asserted  that  they  are  inadeqaate  to  cre- 
ate a  charge  against,  or  Impose  a  burden 
upon,  property,  according  to  tbe 'law  of 
tbe  laud.'"  Tbe  question  before  us,  It 
mnat  be  seen  at  a  moment's  reflection.  Is 
quite  different.  In  tbe  ease  at  bar  tbe  In- 
quiry Is  not  wbetbor  tbe  statute  makes 
ample  provision  for  notice,  bot  whether 


there  baa  been  a  aompllaoca  wttk  fheatat- 
otory  proTtalott  as  to  notice,  and  wbetber 
aueb  compliance  Is  necessary.  The  ease  la 
therefore  not  an  authority  upon  tbe  point 
Involved.  We  are  of  opinion  tbat  it  Is  e^ 
sentlal  to  tbe  validity  of  tbe  assessment 
tbat  tbe  staiutury  provision  respecting 
notice  be  substantially  complied  with. 
We  think  tbe  council  may  determine  tbe 
neeeasity  of  tbe  improvement  witbnutany 
notice,  but  at  some  time  during  the  pro- 
ceedings tbe  notice  specified  In  section  7  ot 
tbe  act  of  1889  must  be  given,  so  that  the 
owner  of  tbe  property  may  "have  his  day 
In  court."  In  tbe  atuence  of  such  notice 
the  council  bave  no  Jurisdiction  over  the 
person  of  tbe  owner,  or  over  tha  property 
affected,  ao  far  aa  tbe  aaaessment  Is  con- 
cerned; and  ench  assessment,  being  In  the 
nature  of  a  final  judgment,  is  void,  and 
may  be  resisted  in  a  collateral  prticeediog. 
Notice  at  some  tiniednring  the  proceedings, 
and  before  tbe  assessment  la  made  conclu- 
sive, Is  a  condition  precedent  to  tbe  valid- 
ity of  tbe  assessment  lien.  UcEneney  v. 
Town  of  Sullivan,  126  Ind.  4U7,  %  N.  B. 
Bep.  540.  Tbe  appellee  had  a  right  to  be 
beard  upon  tbe  question  of  assessment, 
and  was  entitled  to  notice,  such  as  the 
statute  has  provided.  Contractors  cao 
easily  protect  themselves  by  inquirlag 
whether  or  not  proper  notice  has  beea 
given,  and  retnalng  to  bid  in  the  absence 
of  such  aotice.  The  owners  of  property 
bave  no  such  protection  If  they  are  to 
be  deprived  of  the  risbt  to  be  duly  notified 
of  the  pendency  ot  the  proceedings,  so  that 
tbpy  may  appear  and  object  or  defend.  It 
they  HO  de8lr<^.  Tbe  court,  having  found 
that  there  was  no  notice,  correctly  deter- 
mined that  there  was  no  valid  lien.  Even 
If  all  tbe  other  proceedings  were  regular 
and  valid,  tbe  fact  tbat  tbera  waa  no  n<K 
tice  mnat  defeat  tbe  appellant's  right  to 
enforce  bis  lien,  in  any  event.  It  would  be 
futile,  therefore,  to  attempt  a  aolutlou  of 
the  other  questions  presented  bytbeaiK 
peal.  Judgment  affirmed. 

IX)TZ,  J.,  took  no  part  In  the  deelsloa 
of  tbla  case. 


(Slnd.  App.  6n> 
GUTSHAW  et  sL  V.  VAROO  et  sLl 
(An>ellBte  Gonrt  of  lodbuuL   Jane  ^  1883.) 
Salh  bt  ConroRATioK— AoTioK  worn  Fuon  sr 

StOOHBOLDBSS. 

1.  Btoekholden  of  a  corporation  cannot  me 
tai  thdr  own  nmme  to  reoovw  for  soods  sold  tv 
the  corporation. 

2.  The  interest  which  tbe  stockholdm  of 
a  corporation  bave  in  the  iffOGeeda  of  secA 
goods  is  not  such  as  to  make  them  real  parties 
in  interest  so  aa  to  entitle  tfaam  to  brtog  waA 
■alt. 

Appeal  from  circuit  court,  Wasblngtoa 
county;  D.  B.  Voyleo,  Judge. 

Action  byChariea  H.,Cbarlea  E.,  Snmnal 
M.,  and  Frank  M.  Fargo  agalnat  Frank 
T.  Cutsbaw  and  others  to  recover  tor 
goods  sold.  Judgment  for  plalntlfia.  De- 
fendants appeal.  Beveraed. 

H,  Morris  and  Zarlng  ft  Hottell.  for  ai^ 
pellanta.  Alapaugh&Lawler.torappdlesa* 
>B*hwrlns  denied.  U  N. 
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OAYIN,  C.  J.  This  was  a  suit  npon  an 
account,  togetbnr  with  an  attachment 
prucet!(]lDS.  brought  by  the  appellees 
Chiirles  U.,  Charles  E.,  tiamnel  M.,  and 
Frank  M.  Fai^o.  The  complaint  laea  Tol- 
Io-wh:  "The  plain  tiffs  In  theabore-entltled 
CO  use,  dolnR  buRlnr>s8  under  the  Arm  name 
and  styleoIC.  H.  Farffo  and  Co.,  complain 
of  the  defendants  in  said  cause,  who  are 
partners  dulnfC  htislneBS  In  tlie  firm  a»me 
and  stylo  of  Cutshaw  Bros.,  and  say  that 
the  Raid  defendants  are  indebted  to  the 
said  plalntirfs  in  the  sum  of  nine  hundred 
and  seventy-one  dollars  and  fourteen 
cents  for  goods  sold  and  delivered  by  said 
plaintiffs  to  said  defendants  at  their  spe- 
cial Instance  and  rpqaent,  a  bill  of  partic- 
ulars of  which  Is  filed  herewith,  marked 
*  Bx.  A,*  and  mode  a  port  of  this  com- 
plaint; that  satd  snm  is  wholly  due  and 
unpaid.  Wherefore  the  plaintiffs  demand 
ludf^ment,"  etc.  To  this  complaint  a  gen- 
erai  denial  was  filed.  There  was  a  trlol 
and  Judgment  for  appellees  over  a  motion 
tor  new  trial  presented  by  appellants. 

Namerous  questions  have  been  argued 
by  coonsel.  hut  the  determination  of  one 
will  bo  derisive  of  this  case,  and  tha  t  ques- 
tion arlBes  upon  the  sufllclency  of  the  evi- 
dence as  presented  under  the  motion  fur 
new  trial.  The  evidence  shows  wltlioot 
cuntradlcMon  that  appellants  purchased 
the  goods  deacribed  In  the  bill  of  particu- 
lars from  C.  H.  Fargo  &  Co.,  and  that  C. 
H.  Fargo  A  Co.  Is  a  corporation,  and  not 
a  partnership,  although  the  appellees  are 
the  sole  stockholders  In  such  corporation. 
Counsel  for  the  appellants  urge  vigorously 
that  the  corporation  is,  In  the  eyes  uf  the 
law.  an  indlvldttal.  separate  and  distinct 
from  its  members  or  stockholders;  that 
the  right  to  contract  and  sue  npon  Its  con- 
tract is  inherent  in  the  corporation,  and 
that  the  stockholders  cannot  as  Individ- 
uals recover  upon  causes  of  action  belong- 
ing to  the  enrporatlon.  They  further 
claim  that  the  evidence  in  thin  case  wholly 
falls  to  show  any  sole  by  appellees  to  ap- 
peliants,  or  any  contract  by  appellants 
witii  appellees.  With  these  views  of  conn  - 
eel  we  are  compelled  to  agree,  although 
quite  reluctantly,  under  the  circumstan- 
ces of  this  case.  It  Is  of  the  very  essence 
of  A  corporation  that  it  should  possess  an 
•xintence  and  an  fndlvtdual  personality 
distinct  from  that  of  Its  membt^rs.  As  de- 
fined by  Chief  Justice  Marshall,  "a  corpo- 
ration Is  an  artificial  being.  Invisible.  In- 
tangible, and  eslsclug  only  In  contempla- 
tion of  law."  '*Amonff  the  most  impor- 
tant [of  Its  attributes]  are  Immortality, 
and,  ff  the  expression  may  be  allowed,  in 
diTiduallty ;  properties  by  which  a  perpet- 
ual sncceselon  of  many  persons  areconsld- 
ered  as  the  same,  and  roa.y  act  as  an  in- 
dividual." Dartmoutn  College  v.  Wood- 
ward, 4  Wheat.  686.  "The  ftreat  object  of 
an  Incorporation  la  to  bestow  the  charac- 
ter and  properties  of  Indlvldnallty  on  a 
collective  and  changing  body  of  men." 
Bank  v.  Billings,  4  Pet.  562.  "A  corpora- 
tlou  is  recognized  by  the  law  as  having  an 
existence  as  an  artificial  person,  distinct 
from  the  members  which  compose  it. "  4 
Amer.  &  Eng.  Enc.  Law,  209.  The  case 
then  tarns  upon  this  proposition:  Can 
one  man  sue  for  goods  aU^d  to  taave 


been  sold  by  him.  and  recoTer  on  proof  of 
goods  sold  by  anntber?  Wecannot  agree 
to  an  affirmative  answer  to  this  propo- 
sition. Appellees  ioHlst  that  appellants 
are  estopped  to  question  the  exlntence  of 
a  partnership,  becanse  they  dealt  with  ap- 
pellees as  a  partnership.  Them  Is,  howev- 
er, no  evidence  of  such  a  fact.  On  the  con- 
trary, the  evldeoceis  that  appellantsdealt, 
not  with  plnlntlTTs,  but  with  someone  else; 
that  Is,  with  the  corporation.  It  Is  also 
claimed  that  the  objection  is  one  to  the 
capacity  to  sue,  and  has  been  waived.  In 
this  counsel  are  In  error.  Appellees  have 
amplo  capacity  to  sne  and  maintain  this 
action  If  the  proof  will  support  their  com- 
plaint. The  objection  that  the  plaintiff 
has  not  le^al  capacity  to  sue  refers  to 
some  legal  dlflBbillty.  such  as  Infancy  or 
Idiocy.  Pence  v.  Aughe,  101  Ind.  317.  The 
fnct  proved  does  not  constitute  matter  In 
abatement*  but  goes  to  the  merits.  Mom- 
ingstar  v.  Cunningham,  110  Ind.  328,  11  N. 
R.  Rep.  583;  PIxley  v.  Van  Nostem,  100 
Ind. 84.  Neltheris  there herea simple  defect 
of  parties,  as  In  Thomas  y.  Wood,  61  Ind. 
133,  or  Bledsoe  v.  Irvln,  85  Ind.  293,  cited 
by  appellees.  On  the  contrary,  an  Ineue  Is 
raised  by  the  general  denial  on  the  main 
fact  alleged  in  the  complaint,  to  wit,  that 
plaintiffs  flold  the  appellants  the  goods  dft- 
scribed.  To  sustain  their  complaint, 
plaintiffs  were  required  to  prove  that  they 
did  sell  them.  Instead  of  this,  they  proved 
that  they  did  not  sell  them,  but  some  one 
else  did.  A  complaint,  to  be  good  npon 
demurrer  for  want  of  facts,  must  show  a 
good  cause  of  action  In  favor  of  the  plain- 
tiff, not  In  favor  of  some  one  else.  lithe 
complaint  showed  that  the  goods  had 
Iteen  aold  by  tlie  corporation,  and  not  by 
the  plaintiffs,  It  would  certainly  be  bad  np- 
on demurrer.  "A  complaint  by  A.  which 
shows  a  canse  of  action  in  favor  of  6.  does 
not  state  facta  sufficient  to  constitute  a 
canse  of  action  in  favor  of  A.,  and  a  de- 
murrer for  want  of  tacts  raises  the  ques- 
tion."  Bond  T.  Armstrong,  S3  Ind.  65; 
Hallway  Co.  v.  Lohges,  (Ind.  App.)  83  N. 
E.  Rep.  449;  Holman  v.  Langtree.  40  Ind. 
349;  Bichardson  v.  Snider.  72  Ind.  425. 
The  allegation  that  appellees  sold  the 
goods  being  necessary  to  make  the  com- 
plaint good  on  demurrer,  It  was  required 
to  be  shown  by  the  proof.  The  plaintiffs 
being  unable  to  establish  even  a  prima 
facie  obligation  to  themselves,  the  case  is 
not  brought  within  the  rule  of  those  cases 
wherein  It  Is  held  that  matter  qnestloning 
the  Interest  of  the  plaintiff  must  be  set  up 
specially.   Curtis  v.  Gooding,  99  Ind.  43. 

Flunlly,  it  la  urged  by  appellees  that  the 
plaintiffs  are  the  real  pnrtles  in  Interest, 
and  fur  that  reason  entitled  to  maintain 
thle  action,  being  all  of  thestockholders  in 
said  corporation.  As  we  have  already 
shown,  the  corporation  has  an  existence 
and  personality  which  iaseparate  and  dis- 
tinct from  its  membera.  Its  rights  and 
liabilities  are  to  be  worked  out  through  Its 
corporate  existence,  and  not  through  Its 
individual  members.  If  this  suit  were , 
broueht  by  the  corporation,  we  do  not 
think  it  conld  be  reasonably  contended 
that  the  suit  could  be  defeated  on  the 
ground  that  it  should  be  maintained  by 
the  individual  members  otthe  corporation 
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aa  the  real  parties  In  interest.  The  atock- 
boldera  are  not,  In  lejcal  coatemplHtlon, 
the  real  parties  In  interent  In  tbe  claim 
proved  In  this  case.  Asetuckholders.tbej 
may  be  Anally  entitled  to  tbe  proceeds  of 
this  salt  or  tbej  may  not.  That  will  de- 
Dend  upon  the  flnaoclal  ubllgatioos  of  the 
corporation  to  which thefnndthnsderired 
la  first  applicable.  Wbatever  Interest 
these  atockholders  may  finally  have  In 
such  proceeds  will  be,  not  a  direct  luterest 
in  tbifl  partlcQlar  cause  of  action,  but  a 
general  Interest  in  all  tbe  assets  of  the  cor- 
poration, to  be  received  In  due  time  and 
propermannerfrom  the  corporation.  Tbe 

Srinclple  la  plainly  laid  down  Id  Mor. 
orp.  S  283,  which  Is  as  follows:  "It  la  of 
great  importance  that  the  title  to  proper- 
ty be  kept  free  from  complication  or  uncer- 
tainty. Tbe  title  to  property  veated  in  a 
corporation  ahould  therefore  not  beanect>- 
ed  by  acts  of  tbe  abareb  oldens,  except 
wbeu  acting  In  anch  corporate  name.  Al- 
tboogb  all  tbe  shares  of  a  corporation  be- 
long to  a  single  person,  and  there  are  no 
creditors,  a  cunTeyaoce  or  trausfer  by  th6 
sole  Hhareholder.ln  his  own  name,  of  prou* 
erty  vested  In  tbe  corporate  name,  would 
nut  affect  the  legal  title.  The  title  would. 
In  legal  contemplatioo,  remain  In  the  fictl- 
tlooa  entity  called  tbe  corporation,  Irre- 
spective of  tbe  equities  whleh  tbe  traoHac- 
tlon  might  give  rise  to."  In  the  well-con- 
sidered case  uf  Button  v.  Hoffman, 61  Wis. 
20,  20  N.  W.  Rep.  667,  It  is  neld  that  one 
who  becomes  the  owner  of  all  the  capital 
stock  of  a  private  corporation  does  not 
thereby  become  the  legal  owner  of  Its  prop- 
erty, and  cannot  maintain  replevin  there- 
for In  bis  own  name.  The  case  of  Hassel- 
man  v.  Development  Co.,  2  Ind.  App.  180, 
27  N.  E. Rep. 318, and  28  N.  E.  Rep.207,doe8 
not  aid  appellees.  It  simply  holds  that 
where  the  contract  Is  really  made  with 
the  corporation,  even  though  by  a  name 
other  than  Us  corporate  name,  It  may 
recover  apon  it.  We  are  constrained  to 
bold  that  tfaemotlonforanawtrlalBboold 
have  been  suetalned. 
Judgment  reversed. 


(lU  iDd.  627) 

GOLDTHAIT  et  aL  v.  WALKER  et  ol. 
(Sopr»ne  Court  of  Xndiaaa.  May  23,  1BB8.) 
EiBCcTioN  Sale— Injdnctios— Plbadikg. 

LIq  an  actiOD  to  enjoin  a  sale  of  land 
under  execution  against  one  Jacob  B.  Buroker, 
where  the  petition  alleges  that  plaintiff  pur- 
chased the  land  at  a  sale  by  the  executorB  of 
the  will  of  Joshua  Buroker,  who  died  seised. 
It  states  sufficient  facts  to  confer  title  on  plain- 
tiff, and  It  will  not  be  presumed  aKainst  tne  ti- 
tle BO  alleged  that  the  execution  debtor  was  a 
son  of  testator,  and  that  he  was  not  a  party  to 
the  proceeding  by  tbe  executors  to  sell  the  land, 
and  therefore  the  petition  is  not  demurrable  on 
the  ground  that  it  thus  appears  that  tiie  Inter- 
est, by  descent  or  devise,  of  such  son  was  not 
divested     the  executors*  sale. 

2.  A  sale  of  land  under  execution  will  not 
be  enjoined  on  the  ground  that  it  is  within  tbe 
exemption  from  liability  for  debts  founded  on 
contract,  (Rev.  St  1^  S  703,)  unless  it  Is 
alleged  by  plaintiff  or  found  br  tbe  court  that 
the  judgment  on  which  the  execution  issued  was 
ftranded  oa  omtract 


Appeal  from  circuit  court,  Graot  conn- 
ty;  R.  T.  St.  John,  Judge. 

Action  by  Oeurge  Walker  and  another 
agalnHt  Martha  £.  Goldthait  and  others 
to  enjoin  tbe  sale  of  lands  under  an  execu- 
tion. Judgment  was  rendered  for  plain- 
tiffs, and  defendants  appeal.  Reversed. 

John  A.  Kprsey,  for  appellsnta.  Paaluw 

&  Dickens,  for  appellees. 

HACKNEY,  J.  Appellees*  petition  was 
to  enjoin  the  enforcement  of  an  execution 
against  lands  specifically  allt^ed  to  have 
been  purchased  by  appellees  at  the  sale  by 
tbe  executors  uf  Joahna  Buroker.  It  fur- 
ther appeared  that  the  execution  waa  up- 
on a  Judgment  against  Jacob  B.  Baroker 
and  In  favor  of  the  appellants. 

Tbe  appellants  loRist  that  we  mnst  pre- 
sume against  tbe  title  so  specIficaUy  al- 
leged that  tbe  execution  debtor  was  a  son 
of  the  testator,  and  that  be  was  not  a  de- 
fendant in  the  proceeding  to  sell  under  the 
direction  of  the  will  for  tbe  payment  of  tbe 
debtu  of  the  estate,  and  by  tbe  existence 
of  such  presumption  that  the  complaint 
must  be  held  bad  on  demurrer.  In  tbat  It 
would  thus  appear  tbat  the  interest  by  de- 
scent or  by  devise  of  snch  son  was  not  di- 
vested by  such  sale.  Tbe  complaint  al- 
leged title  In  the  testator,  and  alleged  facta 
sufficient.  In  the  absence  of  the  presump- 
tions urged,  to  confer  title  upon  the  appel- 
lees. To  ladulge  tbe  presumptions  so 
urged  woold  require  a  pleading  to  state  a 
cause  of  action  or  defense  not  only  as 
against  tbe  parties  to  the  action,  but  as 
against  every  Imaginable  circurostancA 
and  every  postilble  conjecture  or  surmise. 

To  an  answer  by  the  appellants  netting 
up  the  relationship  of  aald  Jacob  B.  Ba- 
roker to  tbe  testator,  and  that  the  said 
Jacob  was  not  a  party  tu  said  proceeding 
to  sell,  the  appellees  replied  tbat  Jacob 
was  a  householder,  and  entitled  to  an  ex- 
emption; that  bis  property,  real  and  per- 
sonal. Including  hie  Interest  in  the  lands  in 
qneation,  was  ofless  value  than  9300;  tbat 
said  property  was  not  subject  to  the  Ilea 
of  appellant's  Judgment.  A  demurrer  to 
this  reply  was  overrbied.  Upon  special 
fludlnge  of  tact  the  court  stated  as  a  con- 
clualon  oi  law  that  said  property  waa  ex- 
empt from  execution  against  said  Jacob. 
It  was  not  alleged  In  tbe  reply,  nor  waa  It 
found  by  tbe  court,  tbat  tbe  Indgment 
from  which  said  property  was  so  held  ex- 
empt was  upon  contract,  express  or  im* 
plied.  Itfs  only  upon  contracts,  express 
or  Implied,  tbat  the  right  of  exeroptiuo  is 
secured.^  and  in  pleading  aneb  right,  or  Id 
finding  the  facta  upon  wbleb  to  predicate 
aneb  right,  It  must  appear  that  tbe  con- 
tract was  of  the  character  autboriBlng  It. 
and  a  general  allegation  of  the  existence 
of  such  right  Is  Insufficient.  Russell  v. 
aeary,  105  Ind. 502,5  N.  £.  Rep.  414;  Huae- 
man  v.  Sims.  104  Ind.  317.  4  N.  E.  Rep.  42; 
State  V.  Mcintosh,  100  Ind.  439;  Gnerln  v. 
Kraner,  97  Ind.  636;  Berry  v.  Nichols,  96 
Ind.  290;  Boesker  v.  Pickett,  SI  Ind.  654; 
Thompson  v.  Robs,  87  Ind.  157;  Keller  v. 
McMahan,  77  Ind.  62;  Over  v.  Shannun,  71 
Ind.  865 :  State  v.  Melogue.  9  Ind.  1M.  Wa 
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bave  not  been  aided  by  a  brief  on  behalf  of 
tbe  appellees,  and  we  doubt  U  the  point 
here  disclosed  was  ui^d  apoo  the  able 
and  carefol  jodge  of  the  lower  eonrt. 
However,  It  Is  fully  Knesented  by  tbe  rec- 
ord, and  tor  that  reason  tbe  fudffment  ts 
reversed,  wltb  Instmetlons  to  the  lower 
eoortto  BoataiD  tbe  demnrrertotbeseeond 
paragraph  of  reply. 


0S»  Ums.  368) 

GHIPBIAN  T.  McGLELIiAN. 

TRADBSS'   NAT.    BANE   T.  OHIPMAN 
et  aL 

(Sttiveine  Jndldal   Oonrt  of  Massaebnaetts. 
Saffolk.  Jnne  22,  1893.) 

FbAUDPIEKT  COXTBTAKOKS  — FRinRBNOXB— Con- 
▼BTAirOB  IIT  CONTBMPLATION  OB  iHSOLiTBITOT  — 

Wbit  or  Ehtbt  —  Qdbstioit  bob  Jurt  —  In- 
structions —  National  Bank  —  Conbucji  or 
Laws. 

L  Id  a  writ  of  oitry  by  an  assign  ee  In 
{naolrenfT  against  the  grantee  of  one  of  the 
huolrentE  it  appeared  that  the  grantor  and  hia 

son  were  partners;  that  the  former  famished 
all  the  firm's  capital;  that  be  conTeyed  the 
land  in  dispnte  to  the  tenant  to  secure  hia  note 
for  $12,000  to  a  bank,  indorsed  by  the  firm; 
that  on  the  same  day  a  past-due  note  for  the 
same  amoant,  which  was  similarly  indorsed, 
was  tak«t  up  and  canceled:  that  the  son  had 
no  indi^dnal  assets,  and  the  father's  amonnted 
to  lees  than  $100,000:  that  the  firm  owed  a 
past-due  note  of  $44,500,  and  notes  for  $88,- 
000  matured  within  15  days  after  me  deed  was 
made,  while  its  total  debts  were  9300,000  hi 
excess  of  Its  assets.  Held,  that  the  question 
whether  or  not  the  grantor  was  insolrent,  or 
contemplated  insolren^,  at  the  time  of  the 
conreyance,  was  top  the  Jnry,  thongh  the  firm 
was  not  adjudged  insolvent  until  100  days 
thereafter. 

2.  Five  days  before  the  deed  was  made 
the  grantor  told  the  pre^dent  of  the  bank 
what  property  the  firm  had;  that  Its  affairs 
mixed,  and  it  would  be  impossible  to  pay 
the  note  held  by  it  at  that  time;  and  that  the 
resident  then  insisted  on  further  security. 
Thereafter  the  latter  made  no  inquiry  about 
the  firm  or  the  grantor.  Held,  that  whether  or 
not  the  bank's  luresident  had  reasonable  cause 
to  believe  that  such  firm  and  the  grantor  were 
insolTent,  or  contemplated  Insolvency,  at  the 
time  of  the  conveyance,  was  a  question  for  the 
jnry. 

3.  The  court  properly  refused  to  instruct 
that  demandant  must  satisfy  the  jury,  by  a 
fair  preponderance  of  evidence,  that  such 
grantor  was  insolvent  when  the  deed  was  made, 
and  if  he,  at  that  time,  was  able  to  meet  his 
obligations  in  the  ordinary  course  of  business, 
be  was  not  insolvent. 

4.  The  court  properly  instructed  the  jury 
that  tbe  test  of  solvency  is  not  whether,  on  a 
pos^nement  of  payment  and  settlement  of  the 
trader's  affairs,  there  is  iwoperiT  sufficient  to 
pay  all  his  debts,  but  it  is  whether  he  is  able, 
as  the  debts  mature,  to  pay  them  as  traders 
aeoally  do,  and  that  if,  in  order  to  pay  a  debt 
as  it  comes  dn^  a  trader  is  obliged  to  transfer 
a  large  part  of  his  assets  as  secority  for  a 
loan,  at  the  same  time  leaving  his  other  debts 
unprovided  for,  and  insnffident  assets  in  his 
hands  to  meet  them,  such  payment  would  not 
be  one  in  the  ordinary  course  of  bu^uess. 

5.  The  court  properly  refused  to  charge 
that  snch  deed  was  made  to  secure  a  contem- 
poraneous, and  not  a  pre-exbting,  debt,  and 
charged  that  U  the  note  made  at  the  time  of 
the  conveyance  was  given  and  received  in  sat- 
isfaction of  tbe  past-dne  nnte  held  by  the 
bank,  and  the  latter  was  surrendered  ana  can- 


celed, and  the  Interest  paid,  ihe  parties  intend- 
ing to  substitute  the  new  note  for  the  old,  it 
would  constitute  a  payment  of  the  lattu  note, 
and  if  this  was  done  without  fraud,  and  the 
deed  was  given  and  received  as  collateral  to 
the  new  note,  then  the  deed  was  not  given  to 
secure  a  pre-existing  debt,  and  was  not  In  con- 
travention of  the  insolvent  law. 

6.  If  there  was  an  agreement  between  the 
grantor  and  the  bank  that  if  the  former  would 
conv^  the  land  to  the  tenant,  as  security  for 
the  Iflist  note  ^ven,  the  bank  would  loan  to  tbe 
grantor  a  sum  sufficient  to  pay  the  past- 
due  note,  and  for  that  purpose  he  made  the 
deed,  received  the  money,  and  paid  the  old 
note,  such  conveyance  and  payment  would  be 
the  same  as  if  the  deed  had  been  made  directly 
to  secure  the  old  note,  and  if  the  arrangement 
made  was  for  the  purpose  of  paying  an  exist- 
ing debt  ft  was  a  iwefwence. 

7.  Rev.  St.  UT  S.  J  5137,  which  provides 
tkat  a  national  banking  association  may  hold 
such  real  estate  "as  shall  be  mortgaged  to  it 
hi  good  faith  by  way  of  security  for  debts  pre- 
viously contracted,"  and  snch  "as  shall  be  con- 
veyed to  it  in  satisfaction  of  debts  previoosly 
contracted  in  the  course  of  its  dealings,"  does 
not  validate  a  conveyance  to  a  national  bank 
which  Is  prohibited  by  the  statute  of  the  state 
relating  to  insolvency. 

GxceptloDH  from  auperior  court,  Middle- 
aex  county ;  Daniel  w.  Bond.  Judjeu. 

Report  from  eupreme  Judicial  court, 
Suffolk  county;  James  U.  Murtoa,  .ludfce. 

Writ  of  entry  by  iSeorge  W.  Chiiiman, 
aeslKuee  In  insotrency  of  the  Joint  and  eev- 
eral  estates  of  Dudley  Hall  and  Dudley  C. 
Hall,  partners  dolne  bualness  under  tbe 
name  of  Dadley  Hall  &  Co.,  aKalnat  Arthur 
D.  McGIellan,  to  recover  pnaseaelon  of  cer- 
tain land;  and  an  action  by  the  Traders' 
National  Bank  against  such  plaintiff  and 
d^endant  for  an  Injonctlon  restralnfuff 
anch  asalKnee  from  further  prosecuting  his 
case,  and  for  an  order  directing  defendant 
McClelian  to  apply  tbe  land  In  dispute  to 
the  payment  of  a  certain  note  of  tbe  ln> 
solvents,  held  by  the  bank,  to  aecDre  which 
the  land  was  conreyed  by  Dudley  C.  Hall 
to  HcClellas.  In  the  writ  of  entry  there 
was  a  verdict  for  plaintiff,  and  defendant 
excepted.  Exf^eptioDS  overruled.  In  tbe 
second  case  the  bill  is  dismissed. 

W.  B.  Frencb,  for  plaintiff  Cblpman.  A. 
D.  McCl^lan,  pro  se.  8trout  ft  GooHdse, 
lor  defendant  Traders*  Nat.  Bank. 

LATHROP,  J.  The  flrst  ease  Is  a  writ 
of  entry  to  recover  poBsessIon  of  two  par- 
cels of  land  In  Medford.  The  demandant 
is  the  assignee  In  Insolvency  of  tbe  juint 
and  several  eMtatee  of  Dudley  Hall  and 
Dudley  C.  Hall,  partners  doing  business 
ander  tbe  name  of  Dudley  Hall  &  Co.,  who 
were  adjudged  Insolvent  debtors  on  March 
23,1891.  The  tenant  claims  title  under  a 
deed  from  Dudley  G.  Hall  dated  December 
15,  1800,  and  delivered  two  days  later. 
Tbe  tenant  was  at  fhe  time  of  tbe  convey- 
ance a  director  of,  and  counsel  for,  the 
Traders*  National  Bauk,  and  the  eonsid- 
eratlon  of  the  conveyance  was  an  Indebt- 
edness from  the  Orm  of  Dudley  Hall  &  Co. 
to  the  hank.  At  the  trial  In  the  superior 
court  tbe  demandant  contended  that  the 
conveyance  was  a  fraudulent  preference, 
and  In  fraud  of  tbe  Insolvent  law,  under 
Puh.  St.  c.  157,  §S  90,98.  The  case  waa 
tried  as  it  the  conveyance  bad  been  made 
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directly  to  the  bank,  and  baa  been  argoed 
before  us  on  tbls  aBanmptlon,  and  we  sball 
so  consider  It.  At  the  dose  of  tlie  testf- 
mony  the  tenant  asbed  tbe  coart  to  In- 
struct the  lury  that,  upon  the  whole  evi- 
dence, the  demandant  was  nut  entitled  tn 
recover.  This  request  raises  the  question 
whether  there  was  evidence  for  the  Jury  on 
each  of  these  propositions:  (1)  That,  at 
the  tiniA  of  tlie  conveyance,  Dudley  G.  Hall 
was  Insolvent,  or  in  contemplation  of  In- 
solvency; (2)  that  he  made  the  eonvey- 
ance  with  a  view  to  give  a  preference  to 
the  Traders' National  Bank;  (8)  that  tbe 
bank  then  had  reasonable  cause  to  believe 
Hall  to  be  Insolvent,  or  In  contemplation 
of  Insolvency;  (4)  that  the  cooveyance 
was  In  fraud  of  tbe  laws  relating  to  In- 
solvency. We  are  of  opinion  tbat  there 
was  evidence  for  the  Jury  on  all  of  these 
points. 

Dudley  C.  HoU  was  tbe  fattier  of  Dudley 
Hall,  and  was  74  years  old.  He  furnished 
all  of  the  capital  of  tbe  firm,  and  atttjnded 
exclusively  to  its  financial  affairs.  On  Oc- 
tober 16. 1890.  he  borrowed  S12.500  of  tht* 
Trchders'  National  Bank,  Kiving  bis  own 
notStlndorsed  by  bis  firm,  on  one  month's 
time.  At  the  maturity  of  this  note  a  de- 
mand note  waagrlveo for thesame  amount, 
signed  and  indorsed  In  the  same  manner. 
Payment  of  this  note  was  demanded  by 
the  bank  nbunt  December  10,1890.  On  De- 
cemlier  17, 1890,  the  demand  note  was  de- 
livered up  to  Hall  by  tbe  bank,  and  can- 
celed. Hall  paid  the  bank  the  Interest 
then  due,  and  Intlorsed  on  tbe  note,  "New 
note  December  17,  two  months, " — the 
bank  entering  on  its  books  the  paymtint 
of  the  note;  and  at  the  sametluie  another 
note  for  fl2,500,  on  two  months'  time, 
dated  December  17, 1890,  was  discounted 
by  the  bank  lor  Hall.  This  note  was 
signed  and  Indorsed  In  the  same  way.  It 
was  secured  by  shares  of  stock  of  a  mining 
company,  which  had  beeHglvenassecurlty 
for  the  previous  notes,  and  by  the  convey- 
ance tn  the  tenant  of  the  two  parcels  of 
land  In  controversy  In  this  action.  The 
conveyance  was,  In  effect,  a  mortgage, 
there  being  an  agreement  toreconveyon 
payment  of  tbe  debt.  AUhongb  payment 
oftbe  notes  of  tbe  Arm,  or  of  the  Individ- 
DHl  members,  was  not  suspended  until 
March,  1891.  there  was  abundant  evidence 
tbat  the  firm  and  its  members  were,  when 
tbe  conveyance  was  made,  hopelessly  in- 
solvent. The  liabilities  of  the  firm  were 
then  over  8300,000  in  excess  of  tbelr  assets. 
Dudley  Hall  bad  no  Individual  estate,  and 
Dudley  C.  Hall's  individual  estate  was  1ea4 
than  9100,000,  leavinis  an  exceBS  of  liabil- 
ities <iver  assets  of  more  than  f200,000. 
Tbe  firm  owed  an  overdue  note,  944,500, 
and  notes  tn  the  amonnt  of  about  838.000 
came  due  in  December,  after  the  date  of  the 
couveynnce.  During  the  preceding  10 
years  tbs  firm  bad  lost  in  speculations, 
and  paid  out,  over  8500,000  In  excess  of 
their  profits.  Under  these  circumstances 
there  can  be  no  doubt  that  there  was  evi- 
dence tbat  tbe  firm  and  its  members  were 
Insolvent.  Lee  t.  Kllborn,  8  Gray.  694; 
Peabody  v.  Knapp,  168  Mass.  244.  26  N.  E. 
Bep.  686.  While  the  intent  to  prefer  Is  es- 
sential, and  must  be  proved,  tbe  Intent 
may  be  inferred  from  the  fact  tbat  a  pref- 


erence Is  given.  Denny  t.  Dana,  3  Onab. 
173;  Deals  v.  Clark,  18  Gray.  18;  BartweU 
T.  North,  144  Mass.  192, 10  N.  E.  Bep.  821. 
There  was  evidence  that  on  December  lOtb 
Dudley  C.  Hall  told  the  president  of  the 
Traders*  National  Bank  that  the  affairs 
of  tbe  firm  were  terribly  mixed  up,  and 
tbat  it  would  be  impossible  to  pay  the 
note  at  tbat  time;  that  be  also  told  the 
president  what  property  tbe  firm  bad; 
and  that  tne  president  then  Inslsteii  on 
farther  security,  and  the  conveyance  was 
made.  He  made  no  inquiry  after  that 
about  Dudley  Hall  &  Co.  or  Dudley  C.  HalL 
While  this  evidence  was  contradicted  In 
some  particulars,  and  while  there  was  evi- 
dence In  favor  of  tbe  tenant's  contention. 
It  was  for  tbe  Jury  to  say  what  tbe  facta 
were.  Tbe  president  of  tbe  bank  bad  bad 
15  years*  experience  as  a  bank  officer;  and 
he  testified  that  In  bis  experience,  as  such 
offlcer.hedid  notrecallan  Instance  where  a 
tradesman  had  conveyed  a  piece  of  land  to  a 
bank  as  secnrlcy  for  a  note  tbat  the  bank 
held.  On  the  eviaence  we  are  of  the  opin- 
ion tbat  ft  was  competent  for  the  Jury  to 
find  tbat  tbe  president  of  tbe  hank  bad 
reasonable  canee  to  believe  tbat  Dudley  C. 
Hall  undtals  firm  were  Insolvent,  or  In  con- 
teoiplatiou  nf  insolvency.  Hee  Forbes  v. 
Howe.  102  Mass.  427;  Bank  v.  Cook.  95  U. 
t5.  342. 

The  tenant  further  requested  the  court 
to  Instruct  the  Jury  that  the  demandant 
muet  satisfy  the  Jury,  by  a  lelr  preponder- 
ance of  the  evidence,  that  Dudley  C.  H&U 
was  Insolvent  at  the  time  of  the  convey- 
ance, and  that  if  at  tbat  time  Dudley  C. 
Hall  was  able  to  meet  his  obligations  as 
they  came  due,  in  the  ordinary  course  of 
business,  by  resort  to  the  means  usual 
among  business  men,  he  was  uot  then  in- 
solvent, and  tbe  verdict  most  beforthede- 
f6ndant.  The  Jadge  declined  to  give  this 
rullne,  and  Instructed  the  Jury  as  follows: 
"A  trader  is  insolvent,  within  the  mean- 
ing of  the  statute,  when  be  Is  unable  to 
pay  his  debts  as  they  mature,  and  become 
due  and  payable.  In  tbe  ordinary  courseof 
business,  as  persons  carrying  on  trade 
usaally  do.  The  test  Is  not  whether.npon 
a  postponement  of  the  payment  of  tbe 
debts,  and  a  financial  settlement  of  the 
trader's  affairs,  there  Is  property  sufficient 
to  pay  them  all.  Tbat  is  not  the  test,  as 
applied  with  reference  to  nn  Insolrent, 
within  the  meaning  of  the  statute.  It  to 
whether  Che  trader  is  able,  as  the  debts 
mature,  and  become  payable  and  due,  to 
pay  them  as  traders usuully  do.  Tbestat- 
ute  does  not  contemplate  tbat  a  person 
should  have  bis  property  In  such  a  eondi> 
tlon  that  he  can,  at  any  and  all  times, 
pay  his  debts  In  lawful  money,  but  he 
must  be  able  to  pay  them  as  they  become 
due ;  to  meet  them  as  business  men  usually 
do.  The  tact  that  a  person  cannot  pEiy 
without  borrowing  would  not  render  such 
a  peraon  insolveut,  within  the  meaning  of 
the  statute,  provided  the  borrowing  for 
the  purpose  of  paying  Is  in  the  ordinary 
course  of  business,  as  persons  in  trade 
usually  do.  But  If,  in  order  to  pay  a  debt 
as  it  becomes  due,  a  trader  is  obliged  to 
transfer  a  large  part  ot  bis  assets  as  secu- 
rity for  a  loan  by  means  of  which  be 
makes  payment  of  tbat  particular  d^it. 
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at  the  same  time  leaving  hie  other  debts 
BOt  provided  for,  which  are  certain  to  be- 
come due,  and  not  leaving  aofflclent  aa- 
aeta  fn  bta  bands  to  meet  them  when  ttaey 

beeonie  due,  end  when  he  woald  have  no 
right  to  expect  that  he  woald  be  able  tu 
meet  them,  Huch  a  payment  woald  not  be 
a  payment  in  the  ordinary  coiirHe  ol  busl- 
nesa  of  persona  carrying  nn  trade."  The 
charge  l«  not  reported  In  foil,  and  It  does 
not  appear  that  the  Judge  did  not  Tally  in- 
stroct  the  Jnry  aa  to  the  burden  of  proof, 
and  In  connection  with  another  branch  of 
the  case  It  appears  that  the  Judge  used 
this  language :  "it  the  plalntlll  has  BatJu- 
fled  you  by  a  preponderance  of  the  evi- 
dence that  Hall,  at  the  time  of  theconvey- 
ance.  was  Insolvent."-  etc.  We  dn  not 
think  that  It  Is  now  open  to  the  tenant  to 
contend  that  the  Jnry  were  not  Instmcted 
that  the  burden  of  proof  was  on  the  de- 
mandant to  show  that  Hall  was  Insolvent 
at  the  time  of  the  conveyance.  As  to  the 
rest  of  the  Instrnctlon  requested,  we  ure 
of  opinion  that  It  wasfnlly  covered  by  the 
Inatrnetlone  given,  and  that  Ibeae  were 
correct.  The  Jnry  might  have  been  misled 
If  only  the  instrnctlon  requested  bad  twen 
given. 

The  tenant  requested  the  court  to  rule 
that  upon  the  evidence  the  conveyance 
tnini  Ball  to  the  tenant  was  given  to  se- 
cure a  contemporaneous,  and  not  a  pre- 
existing, debt,  and  that  the  demandant 
coDld  not  recover.  This  request  was 
rightly  refused;  and  the  qoestlon  waa 
properly  submitted  to  the  jury  In  connec- 
tion with  the  next  request,  which  was.  In 
Hnbetance,  that  If  the  note  of  December  17, 
1890,  was  given  and  received  In  satisfac- 
tion of  the  demand  note  of  November  18, 
1890,  and  the  latter  note  was  thereupon 
surrendered  and  canceled,  and  the  interest 
fully  paid,— the  parties  Intending  to  sub- 
stitute the  new  noto  for  the  old,— that 
would  constitute  a  payment  of  that  note, 
and  If  this  was  done  without  fraud,  and  If 
the  conveyance  to  the  tenant  was  given 
and  recelveil  as  collateral  to  the  note  of 
December  17tb,  then  It  was  not  given  to 
secure  a  pre-existing  debt  or  claim,  and 
waa  not  in  contravention  of  the  Insolveut 
law.  The  Judge,  after  giving  fuU  Instruc- 
tions to  the  Jury  as  to  the  elements  neces- 
sary to  bp  proved  to  constitute  a  prefer- 
ence. luHti  uctPd  them  that  if  there  was  an 
agreement  between  Hall  and  the  bank 
that,  if  Hall  would  make  the  conveyance 
to  the  tenant  as  security  for  tbe  two- 
months  note,  the  bank  would  lend  to  Hall 
a  sum  of  money  sufficient  In  amount  and 
lor  tbe  parposeof  payiugthe  demand  note, 
and  he  made  the  conveyance,  received 
the  money,  and  paid  the  demand  note, 
such  conveyance  and  piiyment  by  Hall 
woald  be  the  same,  In  legal  effect,  as  If  the 
conveyance  bad  been  made  directly  to  se- 
cure the  demaud  note.  That  giving  him 
credit  was  the  same  as  paying  him  the 
money.  That  the  question  was  whether 
tbe  arrangement  by  which  he  raised  the 
money  and  garr?  this  conveyance  was  for 
the  purpose  of  paying  an  existing  debt,— 
the  demand  note.  If  that  was  tbe  por^ 
pose,  then  It  was  a  preference.  And  that 
if  all  tbe  other  elementa  were  proved,  and 
the  new  arrangeuant  was  for  tbe  pnrpoae 


or  paying  the  demand  note,  tbe  legal 
effect  would  be  tbe  same  as  tboogb  he 
made  the  conveyance  tor  the  payment  ol 
tbe  demand  note,  and  not  for  tbe  two- 
months  note.  Id  our  opinion  the  instroc- 
tion  requested  did  not  meet  the  Issues  In 
the  case,  and  the  Instructions  given  were 
correct.  In  Crafts  v.  Belden,  99  MaSH.  585, 
It  was  said  by  Mr.  Justice  Foster,  speak- 
ing of  the  provisions  ol  Gen.  St.  c.  118,  SS 
89,  91.  which  correspond  to  Fob.  St.  c.  157. 
§§96,98:  "The  provisions  of  the  statute 
are  as  broad  and  sweeping  as  possible, 
and  are  leveled  against  the  most  Indirect 
and  circuitous  preferences."  The  law 
looks  to  the  substance,  rather  than  the 
form;  and  if  the  intent  of  the  parties  was 
to  prefer  the  bank  under  the  gulsp  of  a 
new  note,  with  new  security,  and  the  oth- 
er elements  exist.  It  Is  no  less  a  preference 
than  would  have  been  the  keeping  ol  the 
old  note  alive,  and  conveying  tbe  land 
as  additional  security. 

The  tenant  further  contends  that  as  the 
bank  was  a  banking  assocIatioD  incorpo- 
rated and  existing  nnder  tbe  national 
banking  act  of  tbe  United  States  the  de* 
mandants  are  not  entitled  to  recover,  on 
the  ground  that  Pub.  St.  c.  157.  §§  96,  98, 
are  in  conflict  with  sections  5IS6,  5137, 
Bev.  St.  C.  a.  These  sections  define  the 
powers  of  a  national  bank.  Undersectlon 
6136  It  has  the  power  to  adopt  and  uses 
corporate  seal;  "to  makecoutracts;"  **to 
sue  and  be  sued,  complain  and  defend.  In 
any  court  ol  law  and  equity,  as  tolly  as 
natural  persona;"  toelect  certain  offlcere; 
to  make  by-laws:  and  to  do  a  banking 
businesH.  Section  5137  is  as  follows:  "A 
national  banking  association  may  pur- 
chase, bold,  aud  convey  real  estate  lor  tbe 
following  purposes,  and  for  no  others: 
First,  sucb  aa  shall  be  necessary  for  its  im- 
mediate accommodation  in  the  transac- 
tion of  its  business;  second,  such  as  shall 
be  mortgaged  to  It,  in  good  faith,  by  way 
of  security  for  debts  previously  contract- 
ed;  third,  such  aa  shall  be  conveyed  to  It 
In  satisfaction  of  debts  previously  con- 
tracted in  the  coarse  of  Its  dealings; 
fourth,  such  aa  it  ataall  porcbaae  at  aales 
under  Judgmenta,  decrees,  or  mortgagee 
held  by  the  association,  or  shall  purchase 
to  secure  debts  due  to  It."  An  elaborate 
and  able  argument  has  been  addressed  to 
us  by  the  counsel  for  the  plaintiff  In  the 
Kcond  case,  In  favor  of  the  propoaitlona 
that  to  receive  nach  a  conveyance  aa  waa 
made  In  this  caae  ia  among  the  powers 
granted  to  national  banks  by  the  law  of 
tbe  Dnltod  States;  that  such  a  conveyance 
Is  prohibited  by  the  law  ol  this  common- 
wealth; and  that,  therefore,  the  law  of 
the  state  is  Inoperative  aud  void  aa  to  a 
national  bank,  and  tbe  tenant  has  a  good 
title  to  the  land.  We  do  not  accede  to 
this  view  of  the  law,  but  r^ard  the  enu- 
meration ol  tbe  powers  conlerred  upon  na- 
tional blinks  by  tbe  sections  above  cited 
as  defining  the  extent  and  limitations  of 
their  powers  In  a  general  way.  If  tbey  act 
In  excess  of  their  powers,  no  one  but  the 
government  can  complain.  Bank  v.  Whit- 
ney. 108  D.  S.  99;  Beynolds  Bank.  US  tT. 
8.  404,  6  Sup.  Gt.  Rep.  218.  It  they  act 
within  the  powers  designated,  the  legality 
of  their  action  Is  atUt  to  be  detsrmlnad. 
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Tbaa  eectlou  5186  sires  tr>  national  banks 
the  power  to  make  contractB,  bdt  it  can- 
not be  contended  that  tbey  therefore  bave 
tbe  power  to  make  a  contract  trblcb  la 
illegal  by  the  law  of  the  atate  wbere  the 
contract  Is  mnde.  Indeed,  ae  ifl  aald  by 
Mr.  Justice  Miller  In  National  Bank  v. 
Com.,  9  Wall.  353,  362,  Bpeaking  of  nation- 
al banks:  "Tbey  are  subject  to  tbe  laws 
ol  tbe  state,  and  are  suTemed,  In  tbe  dai- 
ly course  of  baslness.  far  more  by  the  laws 
of  the  state  than  of  tbe  nation.  All  their 
contracts  are  governed  and  construed  by 
state  laws.  Tbeir  acqulsltiun  and  trans- 
fer of  property,  their  rigbt  to  collect  their 
debts,  and  their  liability  to  be  sued  tor 
debts,  are  all  based  nn  state  law.  It  Is 
only  when  the  state  law  Incapacitates  the 
banks  from  discbarg^Dg  tbelr  daties  to  tbe 
government  that  it  becomes  onconstltn- 
tional."  See,  also,  Waite  v.  Dowley,  94  D. 
8.  627.  In  Bank  t.  Hunt.  11  Wall.  SOI,  the 
qoestlon  of  the  validity  of  a  mortgage  to 
a  national  bank  turned  on  tbe  point 
whether  It  was  recorded  In  accordance 
with  a  state  law.  It  Is  also  to  be  noticed 
that  under  section  5IS7.  cl.  2,  a  national 
bank  Is  authorized  to  bold  real  estate  on- 
ly when  it  Is  "mortgaged  to  It.  In  good 
faltb,  by  way  of  security  for  debts  previ- 
onsiy  contracted."  Tbe  title  of  the  bank 
to  land  must  be  determined  by  tbe  law 
of  the  state  in  which  tbe  land  is  situated ; 
and  U  a  mortgage  to  it  la  not  In  good 
faith,  by  tbe  state  law, tbe  bank  gets  no 
title.  Witters  v.  Sowles.  32  Fed.  Rep.  758. 
We  find  nntbtng  In  tbe  act  of  congress 
which  conntenancea  the  defendant's  con- 
tention that  congress  intended  that  a  na- 
tional bank  ahould  have  power  to  acquire 
land  In  fraud  of  our  Insolvent  law.  In 
the  first  case  tbe  order  mnat  be,  ejceptlona 
overruled. 

Tbe  second  case  ia  brought  agnluflt  the 
demandant  and  tbe  tenantln  tbe  first  case, 
aad  seeks  to  restrain  the  first-named  de- 
fendant from  the  further  prosecution  of 
the  first  case,  and  to  direct  the  other  de- 
fendant to  apply  tbe  parcels  of  land  to 
the  payment  of  tbe  promissory  note  men- 
tloDed  In  the  first  case.  Tbe  ground  of 
tbe  proceedings  is  tbe  contention  which 
we  have  last  discussed  In  the  first  case; 
and.  as  this  has  been  decided  against  the 
contention  of  tbe  bank,  there  Is  no  ground 
fur  sustaining  the  present  bill.  Bill  dis- 
missed. 


<159  Hub.  SSS) 

BOSTON  A  A.  B.  OO.  T.  dTT  OF  CAM- 
BRIDGE. 

(Sapreme   Judicial    Ooart   of  Massachasetts. 
Middlesex.  June  21,  1893.) 

Eminbnt  Domain— CohpeX9atiok—Railiioa.d 
Crdsbinos. 

1.  Where  a  highway  Is  laid  out  across  a 
railroad  the  railroad  company  is  entitled  to 
compensation  for  the  fair  value  of  the  land 
taken,  sabject  to  Its  ose  for  railroad  parpoaes. 

2.  Under  Pab.  SL  c  112,  f  128,  proYidlnf? 
that,  where  a  highway  is  laid  out  across  a  rail- 
road, all  expenses  of,  and  incident  to,  constract- 
ing  and  maintaining  the  way  at  such  crossins, 
■hall  be  borne  by  the  county,  city,  towo,  or  oth- 
er owner  of  the  way.  the  railroad  company  Is 
entitled  to  be  compensated  for  the  expenses  of 


erecting  and  keei^g  in  r^nir  Oe  appUmnees 
and  stmctnres  required  by  Uw  at  the  new  erom- 

ing.   

3.  Where  gates  are  by  law  required  at  the 
crossing,  the  company  Is  not  entitled  to  com- 
peosation  for  the  cost  of  operatiojc  the  same, 
as  such  cost  is  properly  cbarj;eable  to  the  ordi- 
nary expenaes  of  operating  the  railroad. 

4.  The  purpose  of  Laws  1853,  c.  151,  S  1. 
providing  that  the  dty  council  of  Cambridge 
shall  have  power  to  determine  whether  a  ca- 
tain  railroad  shall  cross  at  grade  the  streets 
of  the  city,  and  what  secaritiea  shall  be  provided 
and  maintained  by  the  railroad  company  at 
sach  crossings,  was  merely  to  rescind  the  pro- 
vision of  I^WB  1848,  c.  296,  S  2,  that  the  rail- 
road should  not  pass  certain  highways  at  grade, 
and  did  not  aathorize  the  city  coniicil  to 
pass  an  ordinance  permitting  the  ralbtMid  to 
cross  the  streets  of  the  city  on  grade  on  the 
condition  that,  where  streets  were  thereafter 
laid  out  across  the  road  of  the  company,  it 
woald,  at  Its  own  expose,  set  up  and  maintain 
gates  at  each  crossing. 

Beport  from  superior  court,  Mlddleaex 
eoanty;  Danl^  W.  Bond,  Judge. 

ProceedlDg  by  the  Boaton  ft  Albany  Ball- 
road  Company  to  asaess  tbe  damages 
caused  by  tbe  laying  ont  of  a  street  in  tbe 
city  of  Cambridge  across  petitioner's  road. 
A  verdict  was  rendered,  fixing  tbe  dam- 
ages, and  upon  the  verdict,  and  tbe  pro- 
ceedings upon  whlcb  it  was  based,  tbe 
case  was  reported  to  tbe  supreme  court 
for  ita  eonaideratlon.  Jadgment  on  ver. 
diet  ordered. 

Saml.  Hoar,  for  petitioner.  C  J.  Mcln- 
tlre,  for  respondent. 

BARKER,  J.  This  petition  for  tbe  as- 
sesHment  of  damnges  cansed  by  tbe  laying 
out  of  Front  street,  in  Cambridge,  across 
tbe  petitioner's  railroad,  on  July  20.  ISSS. 
under  St.  1882,  e.  1A5,  and  St.  1887.  c.  282, 
romes  before  na  upon  a  report  trum  the 
superior  court  presenting  questions  raised 
by  both  parties. 

1.  Considering  first  the  respondent's  con- 
tention that  the  laying  out  of  a  highway 
across  an  existing  railrfiad  is  not  such  an 
appropriation  of  Individual  proi»erty  to 
public  uses  an  to  require  that  tbe  owner 
shall  receive  a  reasonable  compeusatlon 
therefor,  the  contrary  doctrine  is  well  set- 
tled In  this  commonwealth,  and  we  see  no 
occasion  to  re-exaralne  at  length  the 
grounds  upon  whlcb  It  bus  been  placed. 
Parker  V.  Railroad  Co.,  8  Cush.  1U7. 113; 
Bostou  ft  L.  R.  Co.  T.  Salem  &  L.  R.  Co..  2 
nray.l;  Central  Bridge  v.  Lowell, 4 Oray, 
474;  Old  Colony  ft  F.  R.  R.  Co.  v.  Ply- 
mouth Co.,  14  Grc^,  155;  Grand  Jnnctlun 
Railroad  ftDepotCo.  v. Commissioners.  Id. 
5»3;  Massachusetts  Cent.  R.  Co.  v.  Boston, 
C.  &  F.  R.  Co.,  121  Mass.  124.  See.  also. 
Morris  Canal  &  Banking  Co.  v.  State.  24  N. 
.1.  Law,  62.  70;  Philadelphia.  W.  &  B.  B. 
Co.  V.  Pblladelpbla,  9  Pblla.  563,  567; 
Northern  Cent.  R.  Co.  v.  BaltimoTe,  4fl  Md. 
425;  Detroit  v.  Detroit  ft  H.  Plnnk-Road 
Co..  43  Mlcb.  140,  5  N.  W.  Kep.  275;  Rail- 
way Co.  v.  Sbarpe.  38  Ohio  St,  150;  Chi- 
cago &  N.  W.  R.  Co.  V.  Chicago,  (111.  Sup.) 
2»N.E.Rep.l109.  Assaid  by  J  udge  Couley 
In  Detroit  v.  Detroit  &  H.  Plank-Road  Co.. 
ubi  supra,  "It  cannot  be  necessary. at  tbis 
day.  to  enter  upon  a  dlscnsslon  In  denial 
of  the  right  of  the  goTemment  to  take 
from  either  Individuals  or  iwrporatluna 
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anj  property  wblcb  tliey  may  tifcbtfully 
bave  acquired."  Evidence  of  the  ralne  ot 
the  land  taken  was  mlevaot,  and  rightly 
admitted,  and  ttae  rDlIng  tbat  the  i>etl- 
ttoner  was  entitled  to  recover  for  the  fair 
value  ot  Its  land  taken,  anbject  to  Its  nee 
for  railroad  purpoaes.  was  correct. 

2.  The  other  elements  of  damages  al- 
lowed In  the  verdict  may  be  claoaed  to- 
gether, ae  the  expense  of  ranking  and  maln- 
talolQg  in  repair  tbe  appllaneea  and  stme- 
turefl  designed  to  make  the  crossing  safe 
and  convenient  tor  the  traffic  of  the  rail- 
road and  of  tbe  highway.  It  la  the  duty 
of  tbe  petitioner,  under  the  statutes  and 
tbe  order  of  the  board  of  railroad  commis- 
sioners, to  make  and  keep  In  repair  tbe 
planking,  paving,  cattle  guards,  fences, 
signboards, and  poets, and  tbe  gates;  and 
there  was  also  evidence  tending  to  ataow 
tbat  tbe  gatehouse  and  fences  were  necss. 
sary,  lo  fact.  Aside  from  the  gates  and 
tbe  gateboQse,  tbe  expenses  of  making  and 
melntaiolng  all  these  structures  and  ap* 
ptianees  were  held  in  Old  Colony  &  F.  R, 
R.  Co.  V.  Plymouth  Co.,  t4  6ray,  166,  to  be 
proper  elemen  ts  of  damage;  and  tbe  ex- 
penses ot  erecting  and  maintaining  the 
gates— and  of  tbe  gatehouse.  If  it  was  a 
neceasnry  structure—are  within  the  reason 
of  that  decision,  and  also  ot  the  rule  given 
In  Maesaebusetts  Cent.  R.  Co.  v.  Boston. 
C.  ft  F.  R.  Co.,  121  Mass.  124.  that  a  raU- 
road  corporation,  across  whose  road  a 
highway  is  laid,  has  the  right  "to  recover 
damages  for  tbe  Injury  occasioned  to  Its 
title  or  right  In  tbe  land  occupied  by  Its 
road, taking  Into  consideration  any  fences 
or  structure  upon  the  land,  or  changes  on 
Its  surface,  absolutely  required  by  law,  or 
in  fact  necessary  to  be  made  by  the  corpo- 
ration injured,  In  order  to  aceommodnte 
its  own  land  to  tbe  new  condition."  This 
requires  as  to  allow  in  favor  of  tbe  peti- 
tioner all  the  elements  Included  In  the  ver- 
dict, unless  we  decline  to  follow  those  de- 
cisions. In  discussing  that  queBtlun  we 
assume  that  all  these  ezpenseB  belong  to 
the  class  wbleb  the  leKlalature  baa  the 
rlgbt  to  Impose  without  couslderatlou, 
either  upon  cberailroad  company,ornpon 
the  Inatmmentalltles  charged  witb  build- 
ing and  repairing  highways;  and  tblslrre- 
specttve  of  any  reserved  right  to  amend 
corporate  charters,  or  to  control  mere 
agencies  of  the  government.  Tborpe  v. 
Railroad  Co.,  27  Vt.  140;  Munn  v.  Illinois, 
94  n.  8.  113;  Beer  Co.  v.  MaBsachusetts. 
8717.  S.  25;  Stone  v.  Mississippi,  101  D.  H. 
814;  Butchers*  Cnlon.  etc.,  Co.  v.  Crescent 
City,  etc.,  Co.,  Ill  U.  8.  746.  4  Snp.  Ct.  Kep. 
652:  Com.  V.  Intoxicating  Liquors,  140 
Mass.  2S7,8  N.  E.Kep.4;  Veazle  v.  Mayo,45 
Me.  560;  Railroad  Co.  v.Deerlng,  78  Me.  61. 
2  Atl.  Rep.  670;  Boston  ft  M.  R.  Co.  v. 
County  Com'rs.  79  Ue.  886. 10  Atl.  Rep.  118. 
How  such  burdens  shall  be  dlatrtbnted  is 
a  questlrm  of  practical  economies,  within 
the  province  of  legislation.  Such  expenses 
imposed  upon  railroad  corporations,  if 
charged  to  operating  expenses,  are  de. 
frayed  In  payments  of  fares  and  freights 
by  those  who  use  the  railroad,  while,  If 
imposed  upon  municipalities,  they  are  paid 
ont  of  tbe  taxes.  Which  course  places  the 
burden  where  It  ought  to  rest  Is  fairly  a 
legislative  qaeetlon.  The  fact  that  the 


safety  ot  railroad  traffic  requires  that  the 
railroad  company  only  shall  beallowed  to 
do  work  within  tbe  lines  of  Ite  location 
haa  conetantly  tended  to  Induce  leglsla- 
tures  to  Impose  upon  railroad  companies 
the  duty  of  maintaining  tbe  roadway  and 
all  structures  and  appliances  necessary  for 
safety  and  convenience  at  ench  crusalugs, 
and  In  some  states  tbe  courts  have  refused 
to  allow  tbe  cost  of  making  or  maintaining 
such  strnctures  as  an  element  of  damages 
to  be  recovered  by  railroad  corporations 
for  the  crossings  of  railroads  by  highways. 
In  Maine,  if  a  uew  way  Is  laid  across  an 
existing  railroad  at  grade,  the  statute 
directs  that  the  expense  of  building  and 
maintaining  so  much  of  tbe  way  as  is 
wltbln  the  limits  ot  tbe  railroad  shall  be 
borne  by  the  mllroad  company.  Rev.  St. 
Me.  1888,  e.  18.  §27;  St.  1878.  C.4S.  5  1;  St. 
1883,  c.  167.  S  2.  But  at  common  law  the 
crossing  of  a  new  way  with  one  already 
In  USB  must  be  made  with  the  least  pos- 
sible injury  to  the  old  way.  and  wbatevf^r 
structures  are  neceseary  must  be  erected 
and  maintained  attbeexpenseot  tbeparty 
making  tbe  new  way.  and  If  tbe  old  way 
cannot  be  crossed  withunt  damage  the 
damage  must  be  ascertained  and  paid. 
Ferley  V.  Chandler,  6  Mass.  454;  Richard- 
son V.  Blgelow,  16  Gray,  156:  Lowell  v. 
Proprietors,  104  Mass.  22;  King  v.  Kent. 
13  East,  220;  King  v.  LlndHey,14£ast,317. 
.SSO;  King  v.  Kerrison.  8  Maule  ft  S.  526. 
682;  Morris  Canal  ft  Banking  Co.  v.  State, 
Qbl  anpra ;  Northern  Cent.  R.  Co.  v.  Balti- 
more, nbl  snpra. 

A  brief  historical  statement  will  show 
that  the  cases  which  we  are  asked  to  re- 
consider are.  so  far  as  they  support  tbe 
verdict  rendered  In  tbe  present  cause,  not 
only  consonant  to  tbe  principles  of  tbe 
common  law,  but  tbat  they  are  In  accord 
with,  and  glveapractlcal  operation  to,  tbe 
expressed  will  of  the  legislature.  The  ear- 
lier railroad  charters  of  this  common- 
wealth required  railroad  companies  to 
construct  and  maintain  the  croHBlnss  of 
existing  ways,  canals,  and  navigable  wa- 
ters, and  were  silent  as  to  the  laying  ont 
of  uew  ways  across  railroads.  See  St. 
1825,  c.  188;  St.  1829.  cc.  25.  98,  94;  St.  1880. 
c.  4:  St.  1831,  cc.  27,  o5~57.  72;  St.  1R32,  ur. 
49.  97:  St.  1838,  cc.  109,  116,  118;  St.  1H35,  c. 
111.  All  but  theflrst  two  coutalneda  pro- 
vision, since  made  part  ol  the  General 
I^ws,  that  tbe  common  wealth  might  pur- 
chase the  road  upon  a  10  percent,  basis, 
(see  Rev. St.  c.  89, 9  84;  Gen.  St.  c.  63, $  138 ; 
St.  1874,  e.  873,  fi  IttO;  Pub.  St.  e.ll2.fi7;l 
and  tbe  presence  ol  this  provision  Implies 
that  the  legislature  will  discriminate  with 
some  care  in  imptislng  upon  tbe  corpora- 
tions burdens  which  may  diminish  tbe 
value  of  the  reserved  rights  of  the  com- 
mon wealth.  In  the  general  acts  defining 
the  rights  and  duties  of  railroad  corporn- 
tlons,  passed  before  the  adoption  ol  the 
Revli>ed  Statutes.  (St.  1833,  c.187:  St.  1834, 
c.  137:  and  St.  18-15,  c.  148,)  the  coat  of  al- 
terations of  existing  ways  to  facilitate 
their  crossing  at  dlFTereut  levels  or  other, 
wise  was  imposed  upon  tbe  railroad  cor- 
porations, (St.  1833.  c.  187.  §§  6.  6,)  and  It 
was  made  their  duty  to  ring  tbe  bell,  and 
to  place  and  maintain  dgnboards.at  each 
croartng,  and.  It  neeeuary  Ibr  the  aecurlty 
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of  tbe  public,  to  erect  gates  acroHs  the  rail- 
road, witb  an  agent  to  open  and  clone 

tbem,  (Bt.  18S5.  c.  148,  §{|  4-6. 1  Tbe^e  pro- 
Tlsfons  were  subalantlally  re-enacted  In 
Rev.  St.  c.  39,  wttb  a  new  provision,  (Rev, 
St.  c.  89,  5  BD.)  that  II,  after  tbe  making  of 
a  railroad,  a  new  way  abould  be  laid 
across  it,  tbe  way  shonld  Id  all  cases  be  so 
made  as  not  tu  obstroct  or  Injure  tbe  rail* 
road.  St.  1842,  c.  32,gaTeconnty  commls- 
slunera  power  to  require  railroad  com- 
panies, at  tbelr  own  es  pen  He,  to  separate 
tbe  grades  at  any  crosdng.  St.  1846,  c. 
271,  lorbado  tbe  constructiun  iit  croaalngs 
at  grade,  nnleas  by  autbority  of  tbe  coun- 
ty commlsalonerH.  In  whlcb  cases  tbey 
were  to  prescribe  tbe  manner  of  construct- 
ing tbe  croBslag,  and  mlgbt  order  gates, 
and  an  agent  to  operatetbem.  Tbla  atat- 
ute  also  imposed  upon  railroad  coiupanlea 
tbHdnty  of  erectinganil  maintaining  fences 
and  cattle  guards.  St.  1S49,  c.  222,  extend- 
ed the  provisions  requiring  signboards, 
and  providing  for  tbe  ordering  of  gatee,  to 
all  grade  crossings  of  any  way  or  traveled 
place,  and  allowed  county  comml88l<iner8 
to  direct  tbe  gates  to  be  built  acroHS  tbe 
way,  instead  uf  across  tbe  railroad,  and 
also  gave  them  original  Jurisdiction  of  all 
questions  touching  obstructions  to  waya 
by  the  construction  or  operation  of  rail- 
roads. 

ThU  was  tbe  state  of  tbe  statute  law 
when  the  rights  of  the  parties  to  the  earlier 
of  the  two  petitions  which  were  before  the 
court  In  the  case  of  Old  Colony  &  F.  R.  R. 
Co.  T.  Plymouth  Co.,  ubi  snpra,  were  flsed 
by  the  laying  out  of  a  blghway  atfroaa  tbe 
railroad,  in  January,  1852;  the  petition 
for  damage  having  been  filed  on  JuneSO, 
1852.  The  other  highway,  for  the  laying 
oot  of  wblcb  damages  were  claimed  In  that 
case,  was  laid  on  December  17, 1855.  and 
before  that  date  two  additional  general 
laws  bad  been  enacted.  St.  1854,  c.  401, 
antborized  county  commissioners,  npou 
the  petition  of  any  party,  for  the  better 
security  of  life,  or  convenience  of  travel,  to 
alter  tbe  location  and  constractlon  of 
gates  at  railroad  crossings ;  and  St.  1855, 
c.  850,  required  rallrnad  companies,  before 
constructing  any  crossing,  to  obtain  a  de- 
cree of  the  county commiseioners  prescrib- 
ing tbealterationt)  to  be  made,  and  to  give 
security  for  the  periormance  of  the  decree, 
and  also  empowered  the  commlaaloners 
to  decree  alterations  and  repairs  to  be 
made  by  the  railroad  company,  a  t  its  own 
expense,  at  any  crossing,  and  gave  cities 
and  towns  tbe  right  to  recover  all  dam- 
ages, cbargea,  and  uxpenses  incurred  by 
reason  of  tbe  neglect  or  refusal  of  a  rail- 
road company  to  erect  or  Iteep  in  repair 
stractares  ordered  or  necessary  at  a 
crosBlng.  While  both  of  the  petitions  re- 
ferred to  were  pending,  and  before  the 
bearing  in  this  court,  St.  18-56,  c.  245, 
authorised  the  stationing  of  flagmen  at 
croaaings,  and  St.  1857,  c.  2K7.  dealing 
explicitly  with  the  subject  of  laying 
turnpike  and  other  ways  acrnas  ex- 
istine  railroads,  was  also  enacted.  Thia 
statute  provided  that  no  such  way  abould 
be  laid  across  a  railroad,  except  by  tbe 
connty  commissioners,  or  by  their  permis- 
sion, and  upon  notice  to  the  railroad  com- 
pany* and  that  "all  the  expenses  arising 


from,  and  Inddent  to,  tbe  eonstraetlon 
and  maintaining  of  tbe  way  across  tbe 

railroad, "  were  to,  **  In  all  cases,  be  borne 
by  tbe  county,  city,  town,  or  corporation 
whose  duty  It  is  to  build  and  maintain 
such  way."  By  the  same  statute,  (section 
0,)  If  tbe  way  crossed  the  railroad  on  a 
level  therewith,  the  railroad  corporation 
was  required,  at  its  own  expense,  to  so 
guard  or  protect  the  rails  as  to  secure  a 
safe  and  easy  passage  across  tnu  railroad; 
and  If  a  suhaequent  alteration  of  the  way. 
or  additional  aattrguarda,  were  required 
at  the  crossing,  tbe  conimlesluners  could 
order  the  railroad  company  to  estahliab 
them.  The  cases  reported  In  14  Gray,  155, 
were  argued  in  January,  1860;  and  the  de- 
cision was  announced  in  the  following  De* 
cember.  Just  before  tbe  final  enactment  of 
the  General  Statutes.  But  tbe  report  of 
the  revlaing  commlaaloners.  containing,  In 
chapter  63, §  57,  the  provision  that  "all  ex- 
penses of,  and  incident  to,  constructing  and 
maintaining  the  road  or  way  at  such  cross- 
ing, shall  be  borne  by  the  county,  city, 
town,  or  corporation  owning  the  same," 
was  submitted  onDecember  15,1858.  This 
provision  has  from  the  time  uf  Us  enact- 
meat  in  1857  been  in  substance  apart  of 
the  general  statute  law;  being  found  In 
Gen.  St.  c.  63, §  57,  and  Incorporated  In  the 
general  railroad  act  of  1874,  as  a  part  of 
Bsctfon  95,  St.  lS74,c.  873.and  re^nacted  la 
Pub.  St.  c.  112,  S  In  the  mean  time 
the  rase  of  Massachusetts  Cent.  R.  Co.  v. 
Boston.  C.&  F.  R.  Co.,  (decided  in  Octo- 
ber, 1876.)  121  Mass.  1:^4,  had  shown  that 
this  court  adhered  to  thedoctrine  promnl- 
gated  In  1859:  and  the  legislature  has  not 
only  given  no  sign  of  any  intention  to 
change  tbe  rules  thus  laid  down,  but  has 
again  re-enacted  In  tbe  PubllcStatutea  the 
provision  that,  when  a  way  la  laid  across 
an  existing  railroad,  "all  expenses  of  and 
Incident  to  constructing  and  maintaining 
the  way  at  each  crossing  shall  be  boroe  by 
the  county,  city,"  or  town.  The  opinion 
n(  tbe  court  in  the  cases  reportud  In  14 
Gray,  166,  does  not  refer  to  tbls  statute 
provision,  which  did  not  contrul  tboss 
casns,  because  It  was  enacted  after  tbe 
rights  there  adjudicated  had  become  fixed. 
The  decision  referred  to  rests  upon  the 
common-la  w  doctrines  above  stated  ;  and 
not  only  is  it  In  harmony  with  the  statute 
so  often  re-enacied,  and  yet  In  force,  but 
tbeappllcatlonof  its  doctrine  by  thecourts 
la  the  only  way  In  whlcb  tbe  statute  is 
given  practical  operation.  It  la  only  by 
allowing  tbe  expense  of  erecting  and  main- 
taining tbe  appliances  and  structures  nec- 
essary and  required  at  the  new  crosBing 
to  be  taken  Intuaccount  In  tbeaasessment 
of  tbe  damages  done  to  tbe  railroad  com- 
pany by  the  laying  out  of  the  way  that 
the  statute  which  says  that  thoaeexpenses 
are  to  be  borne  by  the  county,  city,  or 
town  is  given  practical  effect.  For  us, 
under  such  circumstances,  to  overrule  the 
decisions  referred  to,  would  be  to  go  con- 
trary to  tbe  repeatedly  expressed  will  of 
the  legislature  in  a  matter  pecoUariy  sub- 
ject to  its  control. 

8.  The  petitioner  contends  that  It  Is  also 
entitled  to  have  tbe  cost  of  the  operatloa 
of  the  gates,  a  reasonable  compr^nKation 
for  wblcb  was  found  by  tbe  Jury  to  be  tin 
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■nm  ot  $14,876,  Inchidea  In  Its  damasra, 
and  added  to  tbe  verdict.  In  une  sense 
the  cost  (tf  operating  tbe  f^ates.  Ilka  that 
of  linKlng  t^lie  bell  for  the  croRslDg,  or  of 
keeping  a  flaKman  to  give  notice  of  tbe 
approach  of  traloa.  Is  an  expense  arising 
from,  and  Incident  to,  maintainiog  tbe 
way  across  the  railroad ;  and  It  might, 
perhaps,  wltbont  much  strain,  under  the 
principles  of  the  common  law,  and  under 
tbe  language  of  St.  1857,  c.  287,  and  of  Its 
re-enactments,  be  considered  as  a  fair  ele- 
ment of  damages.  So,  also,  might  tbe  in- 
creased expense  of  rioglog  tbe  bell,  wbfcb 
was  beld  not  to  be  an  element  of  damages 
In  both  ot  tbe  former  decisions;  and  so 
might  the  expense  ot  maintaining  a  flag- 
man, which  was  beld  Inadmissible  in  the 
latter  decision,  both  because  tbe  order  to 
maintain  tbe  flagman  might  be  cbanged, 
and  because  it  was  made  since  the  time  of 
tbe  location,  by  relation  tu  which  the 
damages  must  he  assessed.  Bat  all  these 
things  are.  In  a  fair  sense,  part  ot  the  op- 
eration of  the  railroad,  and  aremore  prop- 
erly chargeable  to  ordinary  operating  ex- 
penses than  Is  the  cost  of  erecting  and 
keeping  In  repair  thepermanentstroctures 
and  appllancesat  thecroselng.  They  may 
well  be  classed  with  tbe  InronTenlences  oc- 
casioned to  the  business  ot  tbe  railroad 
by  the  use  ot  tbe  crossing,  which  were 
taelfl  uot  to  be  proper  elements  ot  damages 
In  Massachusetts  Cent.  R.  Co.  v.  Boston, 
C.  &  F.  R.  Co.  Upon  the  whole,  we  are 
not  Inclined  to  add  thbs  element  of  the  cost 
of  operation  to  those  of  tbe  cost  of  con- 
struction and  maintenance,  and  wv  bold 
that  tbe  cost  of  operating  tbe  gates  is  not 
an  element  in  the  damages  to  be  assessed. 

4.  At  the  place  where  Front  street  now 
croesen  the  petitioner's  railroad  a  railroad 
was  Brst  located  and  constructed  by  tbe 
Union  Railroad  Company,  chartered  br 
St.  1848.  c.  By  tbe  second  section  ot 
this  charter  it  was  provided  that  tbe  rail- 
road should  not  pass  at  the  same  level 
any  highway  or  avenne  to  Boston.  But 
by  St.  1858,  c.  151,  $  1,  the  city  council  of 
the  city  ot  Cambridge  was  given  full  pow- 
er to  determine  In  what  manner  tbat  rail- 
road should  be  constructed  across  tbe 
streets  wUhln  the  city  of  Cambridge,— 
wbetherat  gradeorotberwiae,— and  what 
secnrlties  sbonld  be  provided  and  main- 
tained by  the  railroad  company  Ht  such 
crossings.  There  was  evidence  tending  to 
show  that  upon  a  petition  of  thedlrectora 
ot  the  Union  Baliroad  Company,  asking 
the  city  conncU  of  Cambridge  to  determine 
the  manner  of  constructing  tbe  railroad 
across  tbe  streets  In  Cambridge,  and  what 
secnrlties  should  be  provided  and  main- 
tained by  the  railroad  company  agreeably 
to  St.  1958,  e.  161,  tbe  city  cnoncU,  in  tbe 
year  1864,  permitted  the  railroad  to  cross 
tbe  streets  and  avenues  within  the  city 
upon  condition  that  tbe  company  should 
provide,  spt  up,  and  maintain,  at  lt«  own 
expense,  gates,  whererer  tbe  railroad 
crossed  tbe  streets  and  avenues  leading 
to  Boston,  or  streets  which  should  there- 
after be  laid  out  within  the  city  ol  Cam- 
bridge, and  one  or  more  men  at  each 
T.S4N.iE.no.7— 26 


crossing  to  take  charge  ot  the  gates,  and 
to  warn  travelers  ot  the  approach  ot 

trains.  By  St.  1866.  c.  278,  tbe  Boston  & 
Worcester  Railroad  Corporation  was  au- 
thorized to  purchase,  among  other  rail- 
road properties,  the  railroad,  property 
rights,  and  franchises  ot  the  Union  Rail- 
road Company,  and  In  default  ot  such  pur- 
chase within  ttaree  months  from  May  28, 
1866,  to  take,  with  other  property,  the  Un- 
ion Railroad,  with  all  the  franchises,  loca- 
tions, lands,  and  material  thereto  belong- 
ing and  appertaining,  and  to  locate,  con- 
struct, and  malutain  thereon  a  railroad, 
the  termini  and  conrses  of  which  were 
specified  in  tbe  statute.  The  purchase 
was  not  made,  and,  un  November  22, 1866, 
the  Boston  &  Worcester  Railroad  Corpo- 
ration exercised  Its  power  to  take  the  Un- 
ion Kallroad,  and  filed  a  location  ot  the 
railroad  which  by  the  statute  it  was  au- 
thorized to  locate,  construct,  and  main- 
tain, and  which  is  tbe  railroad  across 
which  Front  street  was  laid  by  tbe  re- 
spondent. At  the  point  where  Front 
street  crosses  this  railroad  Its  location  co- 
incides with  tbe  location  filed  by  the  Un- 
ion Railroad  Company.  After  the  taking 
and  the  filing  of  the  location  by  tbe  Bos- 
ton &  Wurcester  Railroad  Corporation  In 
1866,  tbat  company  accepted  a  convey- 
ance, dated  on  May  19, 1869,  of  the  Union 
Railroad,  Including  all  the  franchises,  lo- 
cations, lands,  and  material  thereto  be- 
longing and  appertaining,  wlilch  convey- 
ance recited  tbat  It  was  intended  not  to 
waive,  but  to  confirm,  the  title  and  rights 
acquired  by  tbe  Boston  &  Worcester  Rail- 
road Corporation  by  its  taking  and  loca- 
tion above  stated.  The  petitioner  is  the 
successor  of  the  Boston  &  Worcester  Rail- 
road Corporation,  under  the  provisions  of 
St.  c.  270.  The  respondent  contends 
that  theue  circumstances  preclude  the  peti- 
tioner from  recovering  damages  for  the 
laying  out  of  Front  street  across  its  rail- 
road. In  deciding  this  question  we  do  not 
find  It  necessary  to  determine  the  effect  ot 
the  new  location,  made  nnder  St.  iaR6,  c. 
278.  In  tinr  opinion  tho  whole  offlceof  sec- 
tion 1,  e.  161,  St.  1853,  was  to  rescind  the 
prohibition  ot  St.  1H18,  c.  296,  §  2,  against 
grade  crossings,  and  to  give  to  the  city 
council  tbe  power.theretofore  In  the  coun- 
ty commissioners  under  general  lawa,  to 
fix  tbe  details  of  the  crosulngs,  and  to  de- 
termine what  securities  should  be  provid- 
ed and  maintained  by  the  railroad  com- 
pany. We  see  no  reason  to  believe  that  It 
was  Intended,  in  case  new  streets  should 
be  laid  out  acrosn  the  railroad,  to  provide 
that  tbe  damages  to  be  awarded  to  the 
railroad  company  should  be  asRessed  oth- 
erwise than  by  the  settled  rule,  or  to  ab- 
rogate, as  to  these  crossings,  the  general 
statute  which  ordained  that  In  such  cases 
nli  expenses  ot  and  Incident  to  constructing 
and  maintaining  tbe  way  at  such  cross- 
ings sbonld  be  borne  by  the  city. 

5.  We  see  no  error  either  In  the  admis- 
sion or  rejection  of  evidence,  or  in  the  mi- 
nor rulings,  which,  in  the  view  we  have 
taken  of  the  case,  should  require  a  new 
trial.  Judgment  on  the  verdict. 
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PJflOFLB  «x  hL  JOHN  A.  ROBBUNG^S 
SONS?  OO  T.  WEIMPOl.  OomptJoUo'. 

(Court  of  Appeals  of  New  Tork.  June  30, 

1803.) 

TAXA.TION  or  COBPOKATiONS  — EXBMPriONS— AB- 
SBSSUXSri  BT  COXPTROLI^R. 

X  A  foreign  manufactarintf  corporation, 

bringing  wire  itn  factory  into  this  state, 

and  herd  fitting  it  with  hooks  and  loops  to 
adapt  it  for  sale,  la  not  a  corporation  carrying 
on  manufacturing  in  this  state,  within  the 
meaning  of  Laws  1880,  c.  542.  S  3,  exempting 
such  corporations  from  taxation.  18  N.  Y. 
Siipp.  504,  afiirmed. 

'2.  In  determining  the  capital  of  a  corpora- 
tion for  the  purpose  of  general  taxation,  the 
true  value  of  its  corporate  araets,  less  its  debts, 
and  not  the  market  Talne  of  the  shares,  is  to 
be  considered. 

3.  In  asa easing  taxes  on  real  estate  owned 
by  a  corporation  the  comptroller  is  not  bound 
W  the  value  placed  thereon  by  local  aaseasora. 

4.  Where  a  corporation  fails  for  10  years 
to  comply  with  the  statnte  re^nlring  annual 
r^rts  to  be  made  to  the  comptroller,  the  as- 
sessment  made  by  the  latter  in  the  absence  of 
such  report  should  not  be  disturbed,  unless  It 
clearly  appears  unjust,  or  based  on  an  errone- 
ous principle.    18  N.  T.  Supp.  504,  affirmed. 

Appeal  from  supreme  court,  general 
term,  third  department. 

Clertiorar^oD  tbe  relation  of  tbe  Jobo  A. 
Roebllng's  Sons'  Company  to  retiew  the 
proceedlnss  of  Edward  Wemple,  comp* 
troller  of  the  state  of  New  York.  In  ae- 
Bessins  taxes  on  the  relator,  and  In  re- 
fnaing  a  readjustment  thereof.  From  an 
order  of  the  Kcneral  term  (18  N.  Y.  tsupp. 
5(>4)  affirming  the  action  of  the  comptrol- 
ler, relator  uppeals.  AfiBrmed. 

DoDcan  Edwards,  for  appellant.  B.  W. 
Rosendale,  Atty.  Gen.i  tor  respondent. 

O'BUIEN.  J.  The  court  below  has 
eonfirm<Kl  tbe  action  of  the  state  comp- 
troller In  aseesslnK  taxes  under  the  corpo- 
ration tax  law,  upon  tbe  relator,  for  the 
years  1880  to  1889,  IncluslTe,  aud  the  ques- 
tion presented  by  this  appeal  Is  whether 
the  record  disclosea  any  error  of  laveln  the 
proceedings.  Tbe  relator  Is  a  manufac- 
tarlnff  corporation  created  by  tbe  laws  of 
tbe  state  of  New  Jersey.  It  has  an  ofl9ce 
and  place  of  buslneas  In  tbe  city  of  New 
York,  and  its  real  estate  there  has  an  as- 
lessed  value  of  $72,000.  Tbe  principal,  if 
not  the  solv,  groand  nrfi^ed  in  support  of 
the  appeal,  Is  that  during  all  the  years 
for  which  tbe  tax  complained  of  waslm 
posed  by  the  comptroller  the  relator  was 
a  manufacturing  corporation  carrying  on 
its  mannfactoriuK  business  within  this 
state.  I!  tbia  contention  be  sustained,  as 
matter  of  fact,  then  it  would  follow  that 
the  tax  in  qufstlon  was  improperly  im- 
posed,for  the  reason  that  corporations  so 
engaged  are  expressly  exempted  from  the 
tax.  by  the  terms  of  the  8tatate.i  The 
relator's  charter,  obtained  under  the  laws 
ot  New  Jerser.  contemplated   that  its 


'Laws  1S80.  c.  542,  §  3.  prorides  that  every 
corporation  incorporated  or  organized  by  or  un- 
der the  laws  of  any  other  state  or  county,  do- 
ing bnsfaieBB  in  this  state,  except  manufactur- 
ing corporations  carrying  on  manufacturing 
^thin  this  state,  shall  pay  a  tax. 


mannfacturing  operatloni  ahonld  beeof^ 
ried  on  within  that  state,  and  not  else- 
where. Tbe  articles  of  Incorporation  state 
"  that  tbe  city  of  New  York,  in  tbe  countj 
aud  state  of  New  York,  is  tbe  place  where 
Shid  company  may  have  an  office  and 
store  lor  the  sale  of  their  manulartured 
goods*  and  lor  the  transaetlon  of  other 
business  connected  therewith, **  and  by  a 
subsequent  amendment  made  thereto  in 
]88Sit  was  further  provided  that  the  por- 
tion of  relator's  business  which  may  be 
Carried  on  out  of  that  state"is  the  buying 
and  selling  ot  materials,  themAklngof  con- 
tracts, the  sale  ot  the  manufactared  prod- 
nets  of  the  said  company,  and  the  trans- 
8i:tion  ot  baslneas  Incident  thereto."  Tbe 
charter  of  the  corporation  is  tbe  measure 
of  its  powers,  and  from  these  proviBioos 
It  would  appear  that  it  could  not  in  fact 
have  beenengaged  in  manufacturing  with- 
in this  state  during  the  years  mentioned 
without  disregarding  tbelimitatloDSupaa 
its  powers  imposed  by  tbe  law  of  its  cre- 
ation. While  thla  consideration  may  net 
be  condosive  in  the  determina  tlon  of  tbe 
question,  yet  it  may  well  be  presumed,  in 
the  absence  of  clear  and  satisfactory  evi- 
dence to  the  contrai?,  that  the  relaturls 
not  engaged  In  a  business  in  this  state  in 
violation  of  its  charter,  and  which  would 
subject  it  to  dissolution  in  the  Jurisdiction 
ai  its  creation.  Tbe  bnstness  for  which  the 
corporation  was  organised,  as  apiieais 
from  thecertiflcateof  rucorporatlon.ls'tbp 
raanufscture,  buying  and  selling  of  Iroo, 
steel,  wire,  wire  rope,  and  all  other  ma- 
terials nued  In  connection  tberewltb."  la 
tbe  petition  lor  the  writ  of  certiorari  tbe 
relator  does  not  alli«e  that  It  manofac- 
tnres  any  Iron,  steel,  or  wire  within  ttate 
state,  it  does  allege.  In  a  very  geoeral 
way.  that  daring  tbe  years  referred  to  It 
has  been  engaged  In  carrying  on  manufac- 
turing here,  where  "wire  rigging,  endless 
chains,  etc.,  and  other  useful  articles,  haTs 
been  manufactured."  If  tbese  oppratioos 
could  be  held  to  constitute  mannfactur 
Ing,  within  tbe  meaning  ot  the  statuts. 
they  would  cover  a  little  more  than  1  per 
cent,  of  Its  whole  bnslnees.  Tbe  comptrol- 
ler, in  bis  return  to  the  writ,  states  with 
more  precision  Just  what  tbese  operations 
consist  of.  It  la  there  alleged  tbat  tbe 
building  which  ttie  relator  occupies  in  the 
city  of  New  YoriE  Is  not  occupied  or  used 
as  a  factory,  bat  for  its  offices  and  genwal 
place  of  business,  and  the  storage  of  Its 
goods;  that  on  each  of  the  storage  floors 
two  or  three  men  are  emplo.ved  in  adapt- 
ing tbe  raauufaetured  articles  to  such  por- 
posea  as  may  be  required,  such  as  attach- 
ing loops  to  wire  ropes  for  use  as  s  wltchlog 
rods,  attaching  hooks  and  loops  to  wire 
cables  for  varioos  purposes,  and  tbat  no 
wire  or  wire  rope  or  any  other  article  Is 
manufactured  here.  On  the  relator's  own 
showing,  tbe  wire  is  all  manofactured  In 
New  Jersey,  and  sent  to  New  York  in  coUb, 
and  there  some  operations  are  performed, 
involving  the  employment  of  labor,  to  tit 
tbe  goods  for  the  market.  There  Is  bot 
little  if  any  conflict  twtween  the  state- 
ments of  tbe  petition  and  the  return,  nod 
the  latter  may  be  considered  as  an  amplifi- 
cation ot  the  former,  and  In  this  court  ths 
return  is  conclusive.  People  v.  Fire  Com* 
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miasloners,  78  N.  Y.437.  On  tlirae  facts  we 
think  it  cannot  be  held  that  the  relator  Is 
engaged  in  the  baslnees  of  manatactniiofs 
in  thia  state,  within  the  trne  intent  and 
meaning  of  the  statate,  and  hence  was 
act  entitled  to  the  exemption  from  taia- 
tion  which  the  statnte  grants  tu  corpura- 
tloDS  so  engaged.  When  It  la  apparent 
that  all  that  is  done  here  by  a  foreign  cor- 
poration organized  for  mannfacturlng 
purposes  and  engaged  in  each  business  in 
the  state  of  its  creation,  consists  of  some 
incidental  additional  work  to  its  mann- 
factured  pmdacts  sent  here  from  the  other 
fltate,  where  Its  actual  manntactaring 
operations  are  authoriaed  by  its  charter, 
and  carried  on,— such  as  may  be  con- 
venien t ly  and  s nlta bly  a d d«d  at  the 
place  where  the  goods  are  exposed  for 
Bale,— this  is  not  carrying  on  the  business 
of  manufacturing,  within  the  meaning  of 
the  statute.  Such  a  corporntion  cannot 
send  its  manufactured  products  here  In  an 
Incomplete  state,  and  then,  by  putting  the 
■everel  parts  together,  and  by  adjusting 
them  to  each  other,  or  by  performing  some 
comparatively  slight  operation  upon  the 
article,  or  on  the  parts  of  which  it  is  com* 
posed,  though  it  may  Involre  necessary 
labor  before  suitable  for  use  or  sale,  and 
thereby  entitle  itself  to  exemption  on  the 
groond  that  it  is  carrying  on  a  manufac- 
turing boBineea.  The  courts  will  not  give 
to  the  language  of  the  statute  which  con- 
fers the  exemption  any  strained  or  unnat- 
ural construction,  but  it  must  be  made  to 
appear  that  actual  manufacturing  opera- 
tions are  carried  on  bere,in  the  ordinary 
sense  and  meaning  of  the  law.  People  ex 
rel.  Setb  ThomasClock  Co.  v.  Wemple.  133 
N.  T.  8^.  81  N.  £.  Bep.  238.  While  there 
is  no  reasun  to  Impute  bad  faith  to  the  re- 
lator, or  any  Intent  to  evade  the  statute, 
yet  we  think  that  thecourt  below  correct- 
ly held,  npon  the  facts,  that  it  was  not  en- 
titled to  the  benefit  of  the  exemption.  The 
tax  assessed  upon  the  relator  for  the  10 
years  was  $9,408.79.  Ttaejnrisdletion  to 
tax,  and  not  the  measnreof  taxation,  was 
Che  question  presented  to  the  comptroller. 
The  relator  had  full  opportunity  to  be 
heard  as  to  the  amount  of  the  tux  before 
It  was  Imposed,  and  even  after  that,  upon 
an  application  for  a  readjustment  on  the 
ground  that  It  was  excessive;  but  it  does 
not  appear  that  it  made  any  com  plaint  on 
that  ground  before  the  officer  whose  dnty 
it  was  to  make  the  assessment,  with  the 
exceptions  which  wlilne  presently  referred 
to.  Hl9  determination  as  to  the  amount 
of  the  tax  should  not  he  disturbed  now, 
unless  it  clearly  appears  to  be  erroneous. 
People  ex  rel.  American  Contracting  & 
Dredging  Co.  v.  Wemple,  12»  N.  T.  558,  29 
N.  E.  Bep.  812;  People  ex  rel.  Southern 
C'otton  Oil  Co.  V.  Wemple,  131  N.  T.  64,  29 
N.  E.  Rep.  1U02;  People  ex  rel.  Seth 
Thomas  Clock  Co.  v.  Wemple,  supra. 

The  basis  of  the  tax  was  the  amount  of 
the  relator's  capital  employed  wlthlo  thia 
state.  This  was  ascertained  by  comput- 
ing the  value  of  the  stock  In  trade  here 
daring  the  year  In  question,  its  other  per- 
sonal property,  the  average  monthly  bank 
balance,  the  rentals  paid,  and  the  valne 
of  the  real  estate  owned  and  used  In  Its 
basiness  here.  These  were  all  proper  ele- 


ments to  be  considered  in  determining 
what  portion  of  the  capital  was  em- 
ployed within  this  state.  Withont  regard 
to  the  details  from  which  the  basis  of  the 
tax  was  made  up,  we  think  it  sufficient  to 
say  that  In  the  relator's  petition  It  ap- 
pears that  but  two  objections  were  made 
to  the  manner  In  which  the  capital  stock 
employed  in  this  state  was  ascertained. 
These  were:  (1)  That  the  comptroller 
erred  in  estimating  the  capital  stocli;  so 
employed  at  theactual  value  of  the  prop- 
erty, instead  of  the  value  of  the  shares  at 
par;  and  (2)  that  the  value  of  the  real  es- 
tate was  fixed,  not  according  to  the  as- 
sessment made  by  the  locol  assessors,  bnt 
according  to  the  Judgment  of  the  com|>- 
troller  himself,  which  is  euld  to  be  an  ar- 
bitrary estimate.  In  determining  the  ac- 
tual capital  of  a  corporation  for  the  pur- 
pose of  general  taxation,  the  trne  value  of 
its  corporate  assets,  less  the  debts  and  ob- 
ligations, and  not  the  market  valneof  tbe 
shares.  Is  tbe  rale  of  assessment.  People 
T.  Coleman,  126  N.  T.  438,  27  N.  E.  Bep.  818, 
If  the  statute  under  which  thecnmptroUer 
proceeded  prescribes  a  dlHerent  method, 
it  does  not  appear  that  Its  adoption 
woald  result  more  favorably  to  the  rela- 
tor, or  that  an  excessive  tax  has  resulted 
tro^n  the  course  pnrsaed.  With  respect  to 
the  real  estate,  he  was  not  bonnd  by  the 
value  placed  upon  it  by  the  local  assessors. 
He  Is  made  by  the  statute  an  assessor 
hlmneir,  and  he  had  a  right  to  estimate  Its 
value  according  to  such  information  as 
he  could  obtain,  or  upon  Ms  own  Judg- 
ment. Moreover,  It  shoold  be  observed 
that  the  relator  neglected  or  refused  to 
comply  with  the  statute  which  requires 
it  to  make  annual  reports  to  the  comp- 
troller. The  first  report  made  was  In  1891, 
and  then  only  under  the  coercive  measures 
adopted  by  the  comptroller,  and  which 
did  not.  In  many  material  particulars, 
comply  with  the  statute.  The  position  of 
the  relator  was  that  It  was  not  subject 
to  taxation  tor  any  sum  whatever,  and 
tbe  comptroller  was  thus  obliged  to  get  at 
the  facts  as  beat  he  could.  The  statute 
pnjceeds  upon  the  theory  of  permitting 
corporations,  in  the  first  instance,  to  as- 
sess themselves  by  their  annual  report.  If 
this  Is  fairly  made  In  compllauce  with  the 
law,  the  comptroller  should,  and  no  doubt 
In  most  cases  does,  adopt  it,  and  he  pro- 
ceeds to  make  the  assessment  himself  only 
in  those  cases  where  no  report  is  made, 
or  where  he  has  good  reason  to  believe 
that  It  is  not  correct.  When  the  corporn- 
tion makes  a  fair  report  at  the  time  re- 
quired by  law.  It  has  no  reason  to  fear 
any  unjust  or  oppressive  action  on  the 
part  of  the  state;  bnt  when,  after  the 
lapse  of  10  years,  tbe  officer  charged  with 
the  duty  of  collecting  the  tax  Is  obliged  to 
make  tlie  assessment,  and  obtain  the  nec- 
essary Information,  his  action  should  not 
be  disturbed  unless  it  clearly  appears  to 
tie  unjust,  or  based  upon  some  erroneous 
principle.  The  rvlator  has  never  given  to 
the  state  authorities  Its  own  estimate  of 
the  burden  which  shoold  be  Imposed  un- 
der the  law.  Hxcept  to  deny  all  liability 
whatever,  and  attera  careful  examination 
of  the  record  we  are  not  able  to  say  that 
any  l^ul  principle  baa  been  violated,  or 
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any  fnjnstlee  done.  For  tbeae  Teaeous  we 
tblnk  the  order  appealed  tn>ai  ahould  be 
affirmed,  vlth  costs.   All  coneafi  except 
J.,  not  eittlDis. 


OK  H.  T.  660) 

SWEET  T.  MOWBT  et  al. 
(Uonrt  of  Aepeala  of  New  York.   Jane  13, 

JlTDaUBITT  FintBOAXT  TO  RElflTTITim— BlCAU.  OI 
RimiTTITOB — ElTBOT. 

Where,  after  a  recall  of  a  remittitur 
b7  the  court  of  appeals,  and  a  reargument, 
the  original  decision  is  adhered  to,  and  the  re- 
mittitur returned  to  the  low^  court,  with  an 
order  annexed  repeating  the  terms  of  the  for- 
mer adjudication,  and  giving  "costs  in  this 
court,"  the  orders  and  Judgments  entered  be- 
low on  the  first  remittitur  are  unaflEected  by 
the  latter  proceedings  in  the  court  of  appeals. 

Appeal  from  supreme  coort,  geoeral 
temit  fourth  department. 

Action  hs  William  A.  Sweet  against 
Henry  J.  Mowry,  the  city  of  Syracuse, 
and  others.  From  a  Judgment  o(  the  gen- 
eral term  (20  N.  T.  Sapp.  924;)  modUyinK 
and  affirming  a  Judgment  allowing  de- 
fendants separate  Mils  of  costs,  ao  order 
refusing  to  vacate  the  same,  and  an  order 
denying  a  motion  to  modify  a  Judgment 
for  costs  in  the  court  of  appeals,  plaintiff 
appeals.  Affirmed. 

This  action  was  brought  by  plaintiff, 
as  a  taxpayer  of  the  city  of  Syracuse, 
under  Code  Cirll  Froc.  §  1920,  as  supple- 
mented by  Laws  18K1,  c.  581,  and  Lows 
1R87,  c.  67S,  against  the  city  of  Syracuse, 
Ita  mayor,  clerk,  treasurer,  the  members 
ul  the  common  conncll,  and  tlie  members 
of  the  water  board,  to  perpntually  re- 
strain them  from  carrying  Into  effect  or 
exerclslne  uny  of  the  powers  conferred  by 
Laws  1889,  c.  291,  as  amended  by  Laws 
1690,  c.  314,  Defendants  the  city  and  its 
officers  appeared  and  answered  by  the 
law  officer  ol  the  city,  the  corporation 
coDueel,  and  the  defendants  constltutinK 
the  water  board  appeared  and  answered 
by  the  attorneys  for  the  water  board. 
The  special  term  dismissed  the  complaint, 
and  awarded  separate  bills  of  costs  to  the 
defendant  the  city  of  Syracuse,  and  to  the 
defendants  constituting  the  water  board. 
11  N.  T.  8upp.  114.  From  this  Judgment 
the  plaintiff  appealed,  and  tbe  general 
term  modified  tbe  judgment  of  tbe  special 
term,  with  costs  to  tbe  plaintiffs.  14  N. 
Y.  Supp.  421.  Thereupon  both  plaintiff 
and  tbe  defendants  appealed  to  the  court 
of  appeals,  which  court  reversed  the  Judg- 
ment of  the  general  term,  and  affirmed 
that  ot  the  special  term,  with  costs.  27 
N.  E.  Rep.  1081.  Tberestter.  two  Judg- 
ments for  ousts  were  entered,— one  by  the 
attorneys  for  tbe  water  board,  and  one 
by  the  attorney  for  the  city  and  Its  offl. 
cers.  On  Octolier  27,  1891.  the  court  of 
appeals,  upon  an  application  made  by 
plaintiff,  granted  an  order  for  reargu- 
ment, and  requested  the  supreme  court  to 
return  the  remittitur.  2U  N.  E.  Rep.  149. 
On  the  4th  day  ot  November.  1891,  the 
Bupreme  court  granted  an  order  returning 
the  remittitur  to  thn  court  of  appeals. 
Upon  the  reargument  in  the  court  of  ap- 
peals the  Judgment  of  tbe  special  term 


was  again  afflrmed.  and  that  of  the  sen- 

eral  term  reversed  with  costs  In  tbecnart 
of  appeals  to  the  defendants.  'Jid  N.  E. 
Rep.  289.  The  first  remittitur  was  never 
vacated  or  aonvUed,  but  was  returned  to 
the  Onondaga  coanty  clerk's  office  alter 
the  reargument,  wbere  tbat,  together 
with  a  second  remittitur  sent  down  after 
the  reargument,  la  on  flle. 

Charles  H.  Peck,  for  appellant  C.  L. 
Stone,  tor  respondents. 

GRAY,  J.  The  granting  ot  the  motion 
for  a  reargument,  and  requesting  there- 
turn  of  the  remittitur,  were  In  resamptlon 
of  our  jurisdiction,  and  had  no  effBct 
whatever  on  the  proceedings  already  bad 
in  the  court  below  upon  the  renilttltar. 
Alter  tbe  reargument  was  bad,  our  de- 
cision remained  unchanged,  and  the  rec- 
ord returned  to  us  went  back  with  a 
further  remittitur,  ordering  and  adjudg- 
ing as  In  tbe  first  remittitur,  and  gran^ 
ing  costs  in  this  court.  This  left  tbe 
orders  and  jodgments  below,  entered 
upon  the  first  remittitur,  unaffected,  aa 
the  resalt  ol  the  further  proceedings  In 
tbis  court.  The  second  order  of  this 
court  upon  the  reargument  ot  the  catie 
was  simply  a  reaffirmance  ttt  out  former 
decision,  and  was  not,  as  tbe  appellant 
argues,  a  new  and  exclusive  decision  of 
tbe  appeal.  The  resumption  by  this  court 
of  Its  jurisdiction  of  the  appeal  operated 
simply  to  suspend  proceedings  In  tbe 
courts  below.  We  acquired  thereby  the 
power  to  alter  our  former  Judgment;  but 
this  we  did  not  do.  and  there  was  noth- 
ing In  the  secono  remittitur  to  indicate 
that  we  did.  Our  first  adjudication,  as 
evidenced  by  the  remittitur,  was  retained, 
and  again  remitted  to  the  court  below, 
with  an  order  annexed,  which  repeated 
the  terms  of  the  former  adJadicatioD.  and 
then  gave  costs  in  this  court.  That 
award  of  costs  related,  iibviousiy,  to  the 
second  argument  in  tbte  court.  To  war- 
rant the  Buppniiitlon  that  the  provisiuos 
of  the  remittitur  were  altered  by  our  suh- 
sequent  decision,  there  should  be  some 
language  expressive  of  that  result.  The 
order  should  be  afflrmed,  wltb  costs  sep- 
arately to  respoadents.   All  concur. 

(138  If.  T.  EST) 

In  re  ABGUS  00. 

0A8SIDY  et  al.  V.  MAMNINO  et  aL 

(Uoort  of  Appeals  of  New  Yo^    Jane  27. 
1893.) 

OORPORATIOXS— ElIOTIOIT  OF  DiHBCTOBS— DbTBS- 
HtMATION  or  V1.UDITT  —  PBOCBDnRS  —  C03T- 
OTKCCTIOIf  or  CONTBAOT — KlOHT  TO  VOTB  SlOCK 

— INJDSOTION. 

1.  Under  Oen.  Oorp.  Law  1S92,  S  27,  mak- 
ing It  the  dutj  of  the  supreme  court,  upon  ap- 
plication of  "any  person  or  corporation"  ag- 
grieved by  any  corporate  riection,  to  determine 
the  rights  of  the  parties,  tbe  fact  that,  on  pe- 
tition by  two  Btockholders  to  determine  the 
validity  of  the  election  of  directcn^s,  the  coipo- 
ration  was  joined  as  petitioner  without  au- 
thority does  not  iiffect  the  petitioner's  rights. 

2.  In  BQcb  proceeding,  ap  ord«r  to  show 
cause  may  be  maae  by  a  jooM  out  of  eonrt, 
though  under  anca  section  the  hearing  Is  to  be 
by  a  judge  ia  court. 
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3.  The  order  to  show  cause  was  retnm- 
able  at  a  special  term,  held  with  a  drcait  and 
a  court  of  oya  and  terminer.  Sap.  Ct.  Rule 
lis  proTides  that  a  contested  motion  stiall  not 
be  noticed  or  brought  for  hearing  at  sncA  a 
term.  Held,  that  the  rule  does  not  prevent 
a  judge  holding  a  special  term  and  a  circuit 
at  the  same  time,  hearing  such  motion,  if,  In 
bis  opinion,  the  interests  inrolTed  render  It 
necessary  for  him  to  do  so. 

4.  A  purchaser  of  stock  in  a  corporation  Is 
not  affected  bj  an  nnenfbrced  equitr  growing 
out  of  an  agreemmt  of  the  aeWec  not  to  sell 
the  stock  without  giving  the  other  party  to  the 
agreement  an  opportunity  to  purchase  it,  though 
the  purchaser  had  notice  of  the  agreement. 

5.  The  agreement  provided  that  it  shonid 
terminate  when  either  of  the  parties  thereto 
should  have  parted  vrith  his  intereat.  Held 
that,  where  a  par^  to  tlie  agreement  indorsed 
on  her  certificate  of  stock  a  transfer  of  the 
stock  to  her  sons,  with  the  knowledge  of  the 
other  parties  to  the  agreement,  and  the  trans- 
fer was  noted  on  the  stock  book  of  the  corpora- 
tion, the  agreement  was  terminated,  thoagh 
no  new  cwtiftcate  of  atoek  laaned  to  the  aona. 

6.  A  general  notice  to  directors  of  a  cor- 
poration of  a  meeting,  not  spedJfying  the  busi- 
ness to  be  transacted,  ia  all  that  is  necessary 
to  authorize  the  transaction  of  the  or^dnary 
bnsiness  aflCaln  of  the  corporation. 

7.  Stock  sold  under  an  executonr  contract, 
the  payment  being  conditioned  on  the  transfer 
of  the  stock,  may  be  voted  by  the  sell^,  where 
the  condition  bad  neither  been  performed  nor 
waived  on  the  day  the  stock  was  voted. 

8.  At  a  lawful  meeting  of  the  directors 
of  a  COTporation  a  new  stock  book  of  the  cor- 
poration was  adopted.  An  Injunction  was  ob- 
tained forbidding  the  inspectors  on  an  election 
of  directors  to  use  such  stock  book  at  such 
election.  Gen.  Corp.  Law  1892,  S  20,  provides 
that,  if  the  right  to  vote  at  snch  election  la 
chnllenged,  the  inspectors  shall  use  the  com- 
pany books,  "if  they  can  be  had,"  to  determine 
the  right  of  the  person  challenged  to  vote. 

that,  as  the  election  Itself  was  not  en- 
joined, and  the  new  stock  book  was  not  nsed. 
there  was  no  violation  of  the  injunction,  there 
being  no  order  compelling  the  use  of  the  old 
Btcck  book,  and  by  the  injunction  the  new 
Ktock  book  being  as  if  it  could  not  be  had. 

Appeal  from  anpreme  coart,  seneral 
term,  tbird  department. 

Petition  io  behalf  of  the  Argus  Gompaoy 
and  W.  H.  JnhnsoD  and  William  B.  Caatil- 
<ly  to  determine  the  Tallditj  ul  theelectlnn 
uf  directura  of  tbe  corporation.  From  a 
Judf^ent  for  petitionerR,  James  H.  Man- 
nine,  Frederick  C  Manning,  and  Jolin  A. 
Delehanty  appealed  to  the  general  term. 
wbea  judsment  was  affirmed,  and  tbey 
again  appeal.  Affirmed. 

E.  Countryman  and  E.  J.  Me^an,  for 
appellants.  Mattbew  Hale.  Wm.  N.  Co- 
ben,  R.  A.  Parmenter,  and  Oeo.  L.  Sted- 
msD,  for  reapundenta. 

AKDRB  W8.  G.  J.  By  tbe  order  of  Jadge 
Parker,  made  at  the  Ulater  cirenit  and 
Bpecial  term  on  the  28th  day  or  April,  181»8, 
It  waa  adjudged  that  William  H.  Johnson, 
WUUam  R.  Cassldy.  and  William  McM. 
tjpeer  were  duly  elected  directors  ol  the 
Argaa  Company  at  the  meeting  of  atock- 
bolders  beld  on  tbe  14tb  day  of  April,  1S93. 
and  that  James  U.  Manning.  Frederick  C. 
Manning,  and  John  A.  Delehanty.  who 
claimed  to  have  been  elected  directors  at 
said  meeting,  were  not  so  elected,  and 
they  were  enjoined  from  acting  aa  direct- 
on,  and  required  to  deliver  to  tbe  jMrsuna 


so  adjudged  to  have  been  elected  tbe  prop- 
erty of  the  Argus  Company,  and  control 
of  Its  affairs,  and  to  refrain  from  any  In- 
terference therewith.  Tbe  general  term, 
for  tbe  pnrpose  of  faclUtatlug  tbe  final 
disposition  of  the  controveray,  promptly 
nfflrmed  the  order  of  the  special  term,  and 
this  appeal  was  taken  from  tbe  order  of 
affirmance.  The  matter  has  been  fully  ar- 
gued in  this  court,  and  It  remalus  tn  state 
the  cuncluslona  reached  upon  tbequestions 
presented.  The  proceeding  which  resulted 
In  the  order  of  the  special  term  was  insti- 
tuted under  section  27,  Gen.  Corp.  Law 
That  aectlou,  which  Is,  In  substance, 
a  re-enactment  of  a  pruvlslon  In  tbe  Re- 
viHed  »tatutefl,  (1  Rey.  St.  p.fl03,  §  5,)  makes 
It  the  duty  of  the  supreme  court,  upon  the 
application  of  "any  person  or  corpora- 
tion" aggrieved  by  or  complalnlug  of  any 
corporate  election  or  any  proceeding,  act, 
or  matter  touching  the  saipe,  upon  notice 
to  the  adverse  party  or  to  those  to  be 
affected  theraby.  "forthwith  and  in  a  sum- 
mary way"  to  hear  the  affidavits,  proofs, 
and  allegations  of  the  parties,  or  other- 
wise inquire  Into  the  matters  or  causes  of 
complaint,  and  to  establish  the  election, 
or  order  a  new  election,  or  make  such  or- 
der and  give  such  relief  as  right  and  Jus- 
tice may  require. 

Before  considering  tbe  merits  ot  the  con- 
troversy, there  are  certain  prellmioary 
qnestiunH  raised  respecting  the  procedure 
which  fehould  be  determined.  The  pro- 
ceeding was  commenced  by  verified  peti- 
tion addressed  to  the  supreme  court,  pur- 
porting to  have  been  madelnbebnlf  of  tbe 
Argus  Company  and  by  William  H.  John- 
son and  William  R.  Cassldy  individually, 
setting  forth  alleged  tacts  relating  to  the 
election  of  April  12, 1893.  resulting,  as  was 
claimed,  in  the  election  ot  WilllamH.  John- 
son, William  R.  Cassldy,  and  Wltllam 
McM.  Speer  as  directors  of  the  Argos  Com- 
pany. The  petition  averred  that  James 
H.  Manning,  Frederick  C,  Manning,  and 
John  A.  Delehanty  claimed  and  pretended 
to  have  been  elected  directors  at  snch 
meeting,  and  had  taken  possession  ol  the 
property  of  the  Argus  Company,  and  ex- 
clnded  tbe  rightful  directors  from  the  pos- 
session and  control  ot  its  affairs.  It  cou- 
eluded  by  a  demand  for  relief,  establishing 
tbe  election  of  Johnson,  Cassldy,  and  Speer 
as  directors,  and  vacating  and  settluK 
aside  the  pretended  election  of  James  H. 
Manning.  Frederick  C.  Manning,  and  John 
A.  Delehanty.  Upon  this  petition,  a  Jus- 
tice of  the  supreme  court  In  tbe  third  dis- 
trict, on  the  2d  day  of  April,  1893,  mode  an 
order  at  chambers,  requiring  tbe  contest- 
ing dlrectom  to  show  cause  at  a  special 
term  to  be  held  at  the  courthouse  at 
Kingston,  on  the  l&th  day  ot  April,  1893, 
why  the  prayer  of  the  petition  should  not 
be  granted.  Several  objections  to  this 
order  are  made. 

(1)  Jt  is  Insisted  that  the  Ai^us  Com- 
pany was  Joined  as  one  ot  tbe  petltlonera 
without  authority,  it  Is  a  sufficient  an- 
swer to  this  objection  that  section  37  of 
tbe  geoeral  corporation  law  authorises 
tbe  proceedings  under  that  section  to  be 
taken  upon  the  application  of  "any  per- 
Hon  or  corporation"  aggrieved.  William 
H.  JobnsoD  and  WUllam  B.  Cassldy,  two 


Digitized  by  Google 


890 


NORTHEASTERN  REPORTER,  Vol.  34. 


uf  the  petitioBers,  were  stock  holders  In 
the  Argas  Company,  and  Jolneil  In  the  pe- 
tition, and  there  can  be  no  qaestlon  of 
their  rixbt  to  make  the  application.  It 
canoot  affect  tbelr  right  to  have  their  pe- 
tition beard  that  anotber  party  was 
Joined  as  petitioner  wltbont  antbonty. 

(2)  It  is  fnniated  that,  the  matter  being 
one  which,  auder  section  27,  la  to  be  heard 
aud  decided  by  a  Judge  In  court,  an  order 
to  abow  cause  could  only  be  granted  by  a 
coart,  and  conld  not  be  granted  by  a 
Judge  oQt  of  court.  An  order  to  show 
cause  la  a  means  of  shortening  the  nsual 
time  of  nnticeof  amotion  prescribed  by 
the  general  rules  of  practice.  Section  780 
of  the  Code  declares  that  a  notice  uf  elgbt 
days  shall  be  given  of  a  motion  or  other 
proceeding  In  an  action,  before  a  court  or 
Judge,  where  notice  is  necessary,  and 
where  special  provision  is  not  otherwise 
made  by  law.t "unless  tbe  court,  or  a 
Jodge  thereof,  or  a  county  Judge,"  upon 
an  affidavit  abowing  grounds  therefor, 
makes  an  order  to  show  cause,  and  in  the 
order  directs  that  notice  of  leas  than  eia^ht 
days  may  be  given.  The  Jurisdiction  of  a 
Judge  ont  of  court  to  make  snch  an  order 
Is  not  restrained  in  terms  to  eases  where 
the  matter  to  be  heard  may  be  heard  out 
of  court,  and  we  perceive  no  reason  in 
policy  or  In  tbe  language  of  the  statute 
for  annexing  snch  a  limitation  of  his 
powers.  It  Is  obvious  that  the  existence 
of  a  power  in  a  Judge  out  of  court  to 
make  an  order  shortening  the  usual  notice 
to  be  given  of  a  proceeding  in  court  may 
promote  tbe  administration  of  Juattce, 
and  prevent  unnecessary  and  Injurious 
delay.  Tbe  facts  stated  In  the  verlflca- 
tion  were  sufficient  tn  justify  the  grant- 
ing of  the  order,  and  the  discretion  of  tbe 
Judge  is  not  reviewable  bore. 

(^)  It  Is  inslRtcd  that,  conceding  tbe 
power  of  a  Judge  ont  of  court  to  grant  an 
order  to  show  cause,  returnable  at  special 
term,  nevertheless  this  power  Is  snbjoet  to 
a  restriction  imposed  by  rule  88  of  the 
general  rules  uf  practice  of  the  supreme 
court,  which  provides,  subject  to  certain 
exceptions  not  here  material,  as  follows: 
*'Rule3S.  Contested  motions  shall  not  be 
noticed  or  brought  to  a  bearing  at  auy 
special  term  held  at  the  same  time  and 
place  with  a  circuit."  Tbe  order  to  show 
cause  In  this  case  was  returnable  at  a 
special  term  which  was  then  being  held 
in  the  county  of  Ulster,  In  connection  with 
a  circuit  and  aconrt  of  oyer  and  terminer, 
(loly  appointed  for  that  county.  On  Sat- 
urday, thelSch  day  of  April.  1898,  the  day 
on  which  the  order  was  returnable,  tbe 
Judge  holding  the  circuit  and  special  term, 
on  tbe  petition  Iralng  presented,  overruled 
the  objection  now  being  c<msl(lered,  and 
thereupon,  on  the  petition,  and  upon  affi- 
davits In  support  and  In  opposition  there- 
to, appointed  a  referee  to  take  testimony, 
and  adjourned  tbe  further  hearing  until 
Saturday,  tbe  24th  day  of  April,  on  which 
day  tbe  matterwas  beard  on  the  petition, 
affidavits,  and  proofs  taken  before  the 
referee,  and  ttie  court  eubaequently,  on 
the'  28th  day  of  April,  decided  the  case, 
and  made  the  order  now  In  question.  We 
think  the  order  cannot  be  assailed  for 
waut  of  power  of  the  court  to  entertain 


Jurisdiction  of  tbe  proceeding  uodpr  role 
88,  Therein  much  force  in  the  snggeBtloD 
that  a  proceeding  Instltoted  under  nection 
27  of  the  general  corporation  law  is  not  a 
"contested  motion."  wltbln  tbe  meaning 
of  tbe  rule.  In  Re  Jetter,  78  N.  T.  605, 
which  was  a  statutory  proceedlns  *o 
vacate  au  assessment, Chief  Judge  Cbarch, 
speaking  of  that  proceeding,  said:  **Nor 
is  It  a  motion  under  the  Code.  A  motion, 
in  general,  relates  to  some  Incidental 
question  collatfral  to  tbe  main  object  of 
the  action.  A  motion  is  not  a  remedy  in 
the  sense  of  the  Code,  but  It  is  baaed  upon 
some  remedy,  and  is  always  cunnected 
with  and  dependent  upon  the  priodpal 
remedy.  It  is  lo  furnish  relief  in  the  prog- 
ress ot  tbe  action  or  proceeding  In  whicb 
it  Is  made,  and  generally  relates  to  mat- 
ter of  procedure,  although  It  may  be  used 
to  secure  some  right  in  consequence*  of 
tbe  determination  of  the  prindpal  reme- 
dy." Tbe  proceeding  taken  in  this  case 
was  the  special  remedy  given  by  statute 
tor  the  summary  determination  of  ques- 
tions of  disputed  corporate  elections.  It 
was  not  Incidental  to  a  principal  remedy, 
but  was  the  remedy  Itself.  Tbe  procedure 
Is  In  form  analogous  to  a  motion.  There 
are  no  pleadings,  aud  the  case  may  be 
beard  upon  affidavits  in  connection  with 
oral  proofs,  as  tbe  court  may  determine. 
Rule  38  applies  to  contested  motions,  and 
may  well  be  construed  as  referring  alone 
to  those  incidental  applications  ordinarily 
denominated  "motions,"  whicb  are  made 
during  the  progress  of  an  action  or  apedal 
proceeding  after  Its  commencement,  and 
not  as  embracing  an  application  which 
is  the  foundation  of  a  statutory  remedy. 

But,  aside  from  this  consideration,  there 
Is,  we  think,  another  answer  to  the  objec- 
tion mad^.  Rule  38  must  be  interpreted 
In  view  of  the  reason  upon  which  it  rests. 
The  object  of  the  rule  was  to  prevent  In- 
terference with  the  ordinary  work  uf  a  cir- 
cuit or  court  of  oyer  and  terminer  by  the 
Interjection  of  motion  business  bearing  uo 
relation  tu  eases  on  the  calendar,  and  alno 
to  prevent  tbe  inconvenience  to  counsel  of 
being  compelled  to  attend  a  speclnl  term 
held  In  connection  with  n  circuit,  upon 
motions  in  outside  cases,  where  the  hear- 
ing might  be  delayed  by  tbe  regular  calen- 
dar business.  Rule  SR  Is  a  rule  primarily 
regulating  the  conduct  of  attorneys.  The 
attorneys  give  notice  u(  motions,  and 
bring  them  on  for  hearing, and  rule  3S  pre- 
scribes a  rule  of  conduct  for  their  guid- 
ance. The  rule  does  not  undertake  to  ex- 
clude a  judge  at  special  term,  engaged  at 
the  Slime  time  in  holding  a  clmuit,  from 
entertaining  a  motion  noticed  for  such 
term.  If,  In  his  Judgment,  tbe  circumstances 
and  the  rights  and  Interests  Involved  ren- 
tier It  proper  that  he  shonld  do  so.  He 
may  refuse  to  hear  a  contested  motion  at 
such  a  term,  upon  the  gronnd  that  It  was 
Irregularly  noticed,  but  if  be  chooses  to 
exercise  tbe  undoubted  jurisdiction  of  a 
Judge  holding  a  special  term,  wbetber 
separately  or  In  connection  with  a  court, 
to  dispose  of  any  nonenumerated  busiueN 
appertaining  to  that  branch  ot  the  court, 
and  the  parties  are  before  him,  tbe  rale 
constitutes  no  limitation  upon  his  power. 
Any  other  couatrnction  ot  the  rule  might 
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result  in  •nrioDs  Inconvenience.  It  often' 
happens  that  the  rights  of  parties  require 
a  prompt  determination  of  a  qoeetion 
brought  np  by  motion,  and,  II  there  wqb 
an  Inflexible  role  that  the  party  most 
await  the  conTeninff  of  a  term  appointed 
exeloslTely  for  special  term  boHlnees  to 
brlOK  it  on, and  that  a  judge  boldinr?  aclr- 
cplt  and  special  term  together  could,  un- 
der no  circumstances,  bear  it  ateuch  term, 
It  would  be  In  raany  cases  an  obstruction 
to  the  administration  of  justice. 

The  twenty-seventh  section  of  the  gen- 
eral corporation  law,  ander  which  the 
proeeedinB  was  taken,  reqiilre«  cbe  eonrt 
"forthwith  and  in  a  sommary  way"  to 
bear  and  dispose  of  the  application.  The 
election  of  dlrectoni  of  the  Argns  Company 
was  for  the  term  of  a  year  only,  and  It  Is 
manifesG  that  any  considerable  delay  in 
determining  the  contest  would  contravene 
the  purpose  of  the  statute,  and  cuntlnne  a 
state  of  uncertainty  which  might  be  detrl* 
mental  to  the  interests  of  the  corporation. 
We  tbmk  the  special  term  properly  enter- 
tained the  application,  and,  even  If  any 
donbt  existed  as  to  the  constmctlon  of 
rule  SH,  we  should  be  dlalncllned  to  review 
a  question  ol  practice  In  the snpreme court, 
which  was  determined  in  theflrst  instance 
by  the  Judge  who  granted  the  order  to 
show  caase,  and  afterwards  by  the  Judge 
who  made  the  order  nnder  review,  and 
where  the  general  term  has  affirmed  the 
order. 

The  disposition  ot  the  preliminary  ob- 
Jectionn  brings  ns  to  a  consideration  of 
the  merits  of  the  controversy.  The  sole 
qaestlon  is,  whtoh  ol  the  contesting  claim- 
ants are  the  lawful  directors  of  the  Argus 
Company?  It  is  conceded  by  both  parties 
that  the  stockholders' meeting  held  on  the 
12tb  day  of  April,  189i{,  was  legally  called. 
It  was  called  pursuant  to  a  resolution 
passed  at  a  meeting  of  the  directors  of 
1892,  at  which  two  only  of  the  directors 
were  present,  vli.  James  H.  Manning  and 
William  H.  Johnson.  They  caused  notice 
ot  the  stockholders'  meeting  fortbe  election 
of  tiirectors  to  be  duly  published  on  the 
27tb  of  March,  1893,  the  day  on  which  the 
resolution  was  passed.  It  isalso  conceded 
by  both  parties  that  at  the  stockholders* 
meeting  three  directors  for  the  ensuing 
ye«r  were  legally  chosen.  It  Is  notclaimed 
that  the  purpose  of  the  meetin^c  tailed,  or 
that  no  directors  were  legally  elected  at 
the  meeting.  The  title  of  the  rival  clnlm- 
aots  is  based  upon  the  proceedings  of  that 
meeting,  each  party  claiming  that  Its  can- 
didates received  a  majority  ot  the  ]egRl 
votes  oast  upon  that  occasion.  There  Is 
no  Qoestloo  ol  the  failure  ol  the  meeting- 
to  elect  directors,  or  of  the  holding  over  of 
the  directors  elected  in  1S92.  The  sole 
point  In  controversy  Is,  which  of  the  two 
contesting  sets  ot  claimants  received  a 
majority  of  the  legal  votes?  The  sturk- 
bolders'  meeting  was  organized,  In  the 
first  instance,  by  the  Appointment  of  Wil- 
liam R.  Cassldy  as  chairman,  and  the  ap- 
pointment ol  three  inspectors  ol  election, 
we  do  not  understand  It  to  be  claimed 
that  the  met-tlnc  was  not  legally  organ- 
ised, although  Its  action  is  criticised.  The 
meeting  proceeded  to  the  election  of  direct* 
«ni.  The  stock  €i  the  Argus  Company 


Ofmsisted  of  503  shares.  The  whole  num- 
ber were  voted  upon  at  this  meeting.  If 
all  IhH  persons  who  voted  were  entitled 
to  vote  upon  the  shares  voted  by  them  re- 
spectively, then  all  the  stockholders  ot  the 
Argus  Company  participated  in  this  elec- 
tion. The  vote,  when  canvassed,  showed 
the  following  result:  William  H.  John- 
son and  William  B.  Cassldy  each  received 
810  votes,  and  William  McM.  Speer  300 
votes,  and  James  H.  Manning  received  200 
votes,  and  Frederick  C.  Manning  and  John 

A.  Delehanty  each  received  ISO  votes.  In 
other  words,  the  Johnson  directors  (so 
called)  each  received  at  least  800  votes, 
and  the  Manning  directors  (so  called)  190 
to  200  votes  each.  It  ie  obvious  that  it  the 
votes  cast  for  the  Johnsun  directors  were 
legal  votes,  or,  if  any  of  them  were  Illegal, 
it  nevertheless  appears  that  the  legal  votes 
cast  for  them  exceeded  200,  the  highest 
number  cast  lor  any  one  of  the  Manning 
directors,  the  Johnson  directors  were  elect- 
ed. The  receipt  of  Illegal  votes  in  favor  of 
a  candidate  who  also  has  received  a  ma- 
jority ot  the  legal  votes  does  not  defeat 
his  election.  It  Is  the  rule  of  corporate 
elections  lu  stock  corporations  that  the 
majority  of  legal  votes  determine  the  elec- 
tion. The  owners  ot  the  majority  ot  the 
shares  have  the  right  to.designate  the  dl' 
rectors  to  whom  the  management  ul  the 
corporation  shall  be  cumraitted.  The 
stockholders  are  the  beneQcIal  owners  ol 
the  corporate  property.  The  majority 
may  act  onnfsely;  but  they  may  change 
the  management  for  any  reason,  provided 
only  they  act  within  the  limitations  ot  the 
charter.  The  question  now  presented  is 
purely  legal,  and  the  mass  of  evidence  In 
the  record, bearing  upon  the  motive  of  the 
one  party  or  the  other,  is  wholly  irrele- 
vant to  the  case  In  Its  legal  aspects. 

During  the  progress  of  the  meeting  ot 
the  stockholders  first  organised  a  second 
meeting  was  organized  In  the  same  room 
at  which  votes  were  received  fordlrectors, 
the  largest  vote  being  for  James  H.  Man- 
ning, who  received  200  in  all.  It  is  unnec- 
essary farther  to  refer  to  the  proceedings 
at  this  second  meetIng,for  the  reason  that 
we  And  no  ground  for  questioning  the  reg- 
ularity of  the  meeting  first  organized,  and 
It  Is  properly  admitted  by  the  learned 
conned  tor  the  appellants  that  the  ques- 
tlons  upon  which  he  relies  are  raised  by 
his  objections  to  the  proceedingei  ot  that 
meeting  after  Its  orgunixatlon.  The  800 
shares  voted  npon  In  favor  ut  the  Johnson 
directors  included  100  shares  known  as 
the  " Worthlngton  Stock,"  which,  on  the 
28th  day  of  March,  189S,  was  sold  by  Lily 

B.  Worthlngton,  the  then  owner,  to  Wil- 
liam McM.  Speer,  for  the  snm  of  940.000, 
paid  to  her  on  that  day.  In  making  this 
purchase  William  H.  Cassldy  acted  as  the 
agent  of  Speer,  but  hlEi  agency  was  not  die- 
closed  to  Mrs.  Worthlngton  at  the  time. 
On  receiving  the  purchase  money,  Mrs. 
Worthlngton  signed  the  printed  transfer 
on  the  back  ol  -her  certificate  tor  the  100 
shares,  and  delivered  the  certificate  to 
Cassldy,  who  filled  in  the  blank  left  for 
the  name  of  the  transferee  with  the  name 
of  Speer,  the  real  purchaser,  and  on  the 
same  day  (March  28tb)  delivered  theceN 
tiOcate  and  transfer  to  him.  These  100 
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abares  ut  stock  werevoted  upon  by  a  proxy 
ofSpeerln  bianameat  tbe  stockholders' 
meetloK  April  12,  1^.  The  vote  was 
challenged,  and  tbe  risbt  to  receive  this 
vote,  wblcb  was  caat  for  tbe  Jobnaon  di- 
rectors. conHtltntea  one  of  tbe  principal 
contentions  in  this  case.  Bealden  tbis  100 
shares  of  tbe  Wnrttitngtnn  stock  voted 
upon,  there  were  qIbo  Included  in  the  3t)0 
votes  given  for  the  Johnson  directoislSO 
votes  CD  the  Cassldy  stock,  (so  called.) 
This  vote  was  likewise  challenged,  and  is 
claimed  to  bave  been  illegally  received. 
The  GasHldy  stock  coDsiated  of  160  shares, 
which  stood  oa  tbe  books  of  the  Argns 
Campany  on  the  27tb  day  nt  March,  1898. 
(when  tlie  notice  of  the  stockholders' 
meeting  was  given,)  In  thenameaof  tbe  fol- 
lowing persona:  ljucte  R.  Cassldy.  30 
shares;  William  R.  Caaaldy.  80  ahares; 
John  P.  Casaldy,  4U  abares.  One  hundred 
and  thirty  abares  of  this  stock  were  voted 
on  in  tbe  name  of  William  R.  CsHSldy.  and 
40  shares  In  the  name  of  John  P.  Caasidy. 
The  objections  to  the  legality  of  tlie  vote 
by  Speer  on  the  Worthington  stock,  and 
to  the  vote  un  the  Cassldy  stock,  are  snb- 
atantiallyasfollows:  (1)  ThattbeWortb- 
ington  stock  was  transferred  In  violation 
of  an  agreement  binding  on  Mrs.  Worth- 
ington; (2)  that  it  bad  not  been  trans- 
ferred to  S peer  on  the  books  of  the  com- 
pany;  (S)  that  the  Cassidystock  bad  been 
sold  to  Speer,  and  that  the  vote  tbereon 
in  the  name  of  William  R.  or  John  P.  Cas- 
sldy was  illegal  and  void;  (4)  that  tbere 
was  no  valid  authorization  from  Jobo  P. 
Cassidy  to  vote  apon  bis  stock;  (5)  that 
the  proceedings  at  the  election  were  in 
violation  o!  an  injonctlon  granted  by 
Judge  Edwards.  These  objections  will  be 
considered  In  the  order  stated. 

First.  The  agreement  which  it  is  claimed 
was  violated  by  Mrs.  Worthington  was 
made  in  1878,  between  Daniel  Manning, 
Lucie R. Casaldy, and  J.  Wealcy  Smith,  then 
tbe  owners  of  a  large  majority  of  the 
stock  of  the  Argus  Company.  It  la  un- 
dated, and  was  drawn  by  Daniel  Man- 
ning, who  presented  It  to  Mrs.  Cassldy  for 
her  signature,  directly  after  the  death  of 
her  husband,  from  whom  her  interest  in 
the  company  wasderivnd.  Theagreeuient 
la,  in  substance,  that  neither  of  the  parties 
win  sell,  assign,  or  dlapoae  of  any  of  the 
stock  then  held,  or  which  should  be  snbse- 
qnently  acquired  by  him  or  herin  the  Argus 
Company,  without  having  flnat  offered  and 
given  to  the  other  parties  to  the  agree^ 
ment  an  opportunity  to  purchase  the 
shares  "at  a  fair  marketable^  price,"  and 
to  case  of  the  Inability  Of  the  parties  to 
agree  upon  a  price  it  provided  that  it 
should  befixed  by  arbitration.  Theagree- 
ment  further  provided  that,  "whenever 
either  party  shall  have  disposed  of  his  or 
her  shares  at  that  time  owned  by  him  or 
her,  this  agreement  Is  to  terminate;"  and 
tbe  conclndlng  clause  declared  chat  tbe 
agreement  "ia  to  be  of  force  and  binding 
upon  and  to  tbe  heira,  executors,  adminis- 
trators, dertaees,  and  legatees  of  the  par- 
ties hereto."  The  shares  held  by  Mrs. 
Wortblngton  prior  to  the  sale  to  Speer  on 
the  28tb  day  of  April,  1893,  came  to  ber 
from  ber  father.  J.  Wesley  Smith,  one  of 
the  parties  to  the  agreement,  on  his  death 


in  18SQ,  and  in  1887  were  transferred  to  ber 
on  the  hooks  of  tbe  Atgua  Company,  and 
a  new  certificate  iasued  In  her  name.  As- 
snmlng  that  the  agreement  of  ItfTS  was 
binding  upon  Mrs.  \¥ort&lngtua,  as  heir 
(next  of  kin)  or  as  legatee  of  berfatbur, 
and  that  her  aaleot  the  stock  toHpeerwas 
In  violation  of  tbe  agreement,  this  fact  is 
immaterial  in  tbia  controversy,  unleew  she 
was  by  force  of  the  agreement  disabled 
from  transferring  the  stock,  or  aniens 
Speer,  who  bad  notice  of  the  agreement 
wheu  he  purchased,  acquired  no  title  as 
against  the  Manning  Interest,  and  cunld 
aaaert  no  rights  founded  upon  such  pnr- 
chase  as  a  stockholder  in  tbe  Argus  Com- 
pany. This  contention  cannot  be  sus- 
tained In  either  aspect.  Mra.  Worthing- 
ton was  the  legal  owner  of  tbe  shares. 
The  right  of  disposition  of  property  is  an 
Incident  to  ownership.  Tbe  transfer  to 
Speer  vested  In  him  tbe  legal  title  to  the 
shares,  although  they  were  not  trana- 
ferred  on  tbe  books  of  tbe  company.  The 
recital  in  tbecertttlcttte  that  tbe  stock  was 
''transferable  only  on  the  books  of  said 
company  by  h**r  or  ber  attorneys  on  the 
surrender  of  the  certificate"  regulated  tbe 
relation  between  the  holder  of  the  certifi- 
cate and  the  corporation,  but  did  not 
operate  to  prevent  tbe  vesting  of  the  legal 
title  to  tbe  shares  In  8peer  upon  the  trans- 
fer a  ud  assignment  by  .Mrs.  Wortblngton. 
Leitch  V.  Wella,  48  N.  Y.  fW6;  Bank  v.  Col- 
well,  182  N.  Y.  230,  30  N.  E.  Rep.  644. 

The  qualified  nonallenablllty  of  the 
stock,  sought  to  be  imposed  upon  it  by 
tbe  agreement  of  1878,  rested  In  contract 
only,  and  In  no  respect  disabled  Mrs. 
Worthington  from  vesting  the  legal  title 
by  transfer  In  another,  whether  with  or 
without  the  consent  of  the  other  parties 
to  the  agreement,  or  whether  or  not  it 
was  made  lu  disregard  ot  Its  provisions. 
The  agreement  was,  in  Its  character,  exec- 
utory, and  for  Its  violation  tbu  other  par- 
ties could  resort  to  sucb  remedy  as  tbe 
law  affords  upon  the  breach  of  a  contract 
by  either  party,  which  In  ordinary  cases  U 
an  action  for  damages.  It  is  urged  that 
In  this  case,  considering  the  natnre  and 
object  of  tbe  agreement  ot  1873,  the  reme- 
dy by  an  action  for  damages  would  be  in- 
adequate, and  that  the  court  may  In  sacb 
case  specifically  enforce  its  observance, 
and  interiere  to  prevent  either  party  from 
violating  it,  and  that  a  purtbaser  with 
notice  Is  subject  to  tbe  same  equity.  The 
Jurisdiction  of  a  court  of  equity  to  enforce 
specific  performance  of  a  contract  relating 
to  personal  property,  though  rarely  exert- 
ed, cannot  be  denied,  and  may  be  exercised 
"where  compenaatton  In  damages  woold 
not  fnrnlsh  a  complete  and  satisfactory 
remedy."  Johnson  v.  Brooks,93  N.  T.33T. 
But  the  granting  of  this  relief  rests  In  the 
sound  discretion  of  the  court,  and  cannot 
be  demanded  as  a  right.  Speer  having 
acquired  tbe  legal  title  to  the  stock  by 
tranaler  from  Mrs.  Worthington,  it  Is  not 
perceived  how  a  court  of  equity  could 
gire  any  relief,  unleaa  by  compelling  him 
totrunsFer  the  stock  to  the  other  parties 
entitled  to  the  benefit  of  the  agreement, 
upon  being  reimbursed  the  sum  expended 
in  its  purchase.  Bnt  It  la  a  decisive  an- 
swer to  the  objection  now  being  consid- 
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ered  tbat»  nasnmtng  upon  tbe  laets  pfb- 
sented  tbe  court  cuuld,  opon  the  applica- 
tion of  tb«  otber  parties  to  the  agreemeot, 
or  tlielr  representatlTes,  eatorce  specific 
performanre,  i>r  compel  Speer  to  traDSfer 
tbe  stock  to  the  holders  of  the  Manning  in- 
terest, DO  such  equity  has  been  entorcpd. 
The  taet  that  Speer  may  have  iield  the 
stock  sohject  to  the  eDfoxveiueDt  ol  tbe 
eqaitnble  remedy  In  no  way  Interferes 
witJi  his  legal  title,  oar  did  it  prerlnde  the 
corpuratlou  from  treating  bim  as  a  stock- 
holder, or  from  according  to  him  all  the 
rights  of  H  stockholder,  so  ions  as  tbe 
compaay  was  not  prevented  from  so  doing 
by  the  judgment  or  prot'ese  of  tbe  court. 
Tbe  corporation  was  uot  a  party  to  the 
agreement  of  1H73.  The  agreement  is  be- 
tween indlTlduul  stockholdersoaly.  They 
rony  not  elect  to  seek  a  remedy  In  equity. 
The  conrt.  upon  application,  miffht  refuse, 
in  its  discretion,  to  grant  equitable  relief. 
The  record  shows  that  transfers  of  stock 
have  been  made  from  time  to  time  by 
perties  to  tbe  agreement,  without  auf  ref- 
erence to  its  prorisioDB;  that  tbe  agree- 
ment remained  In  the  possesslou  of  Daniel 
Manning  from  the  time  of  its  execution 
until  his  deatb,  and  that  Its  existence  was 
not  known  to  bis  sons  until  about  two 
years  prior  to  tbe  commencement  of  this 
proceeding,  and  that  Mrs.  Casslily  bad  but 
a  faint  recollection  of  its  execution.  Tbe 
claim  1b  made  by  the  petitioners  that  the 
agreement  bad  been  disregarded  and  prac- 
tiiially  abandoned  by  tbe  partle*  to  It. 
We  refer  to  these  claims  made  by  the  peti- 
tioners to  show  the  variety  of  conaidera- 
tiuns  which  might  be  presented  to  a  court 
of  equity  to  Influence  its  action  in  grcuit- 
iog  or  wttbhoJdlDg  the  remedy  of  npeelfle 
performance.  But  it  la  sufficient  to  say 
that  the  right  of  Speer  to  rote  upon  tbe 
stock  purchased  of  Mrs.  Worthingtun  can- 
not bu  affected  by  tbe  existence  of  an  un- 
enforced equity  growing  unt  of  tbe  viola- 
tion by  Mrs.  Wortbiogton  of  the  agree- 
ment of  1873,  although  Speer  bad  notice  of 
tbe  agreement  when  he  purchased.  Tbe 
Argns  Company  might  legally  recognise 
him  as  owner  of  tbe  stock,  and  cause  It  to 
be  transferred  to  bim  on  tbe  books  of  tbe 
company,  and  bis  vote  could  not  be  legal- 
ly excluded  because  of  the  existence  of  tbe 
agreement. 

Tbe  objection  to  Speer's  right  to  vote 
on  the  Wortblnuton  stock  has  so  far  been 
considered  on  the  asenmptlun  that  the 
agrm^ment  of  1878  was  in  force  at  the  time 
of  bis  purchase.  But  another  conclusive 
answer  to  tbe  defense,  based  on  the  agree- 
ment, is  that  tbe  agreement  bad  been  ter- 
minated pursuant  to  a  provision  in  tbe 
agreement  itself  prior  tu  the  purchase  of 
the  Wortbiogton  stock  by  Speer.  The 
event  provided  for  in  the  clause  In  the 
agreement,  "  that  whenever  either  party 
shall  have  disposed  of  his  or  her  sbarea  at 
that  time  owned  or  held  hy  bim  or  her, 
this  agreement  is  to  terminate,"  had  hap- 
pened by  tbo  transfer  by  Mrs.Cassidy,  one 
of  tbe  parties  to  the  agreement,  of  all  her 
Bhares  in  the  Ai^ob  Compony.  with  the 
consent  or  acqoleBceoee  of  the  otber  par- 
ties thereto,  or  their  representatives,  on 
or  before  March  27, 1888,  and  tbe  agree- 
ment was  thereby  terminated^  and  all 


parties  releaaed  from  Its  obligation.  When 
tbe  agreement  was  made,  Mrs.  Casaldy 
was  the  owner  of  150  shares  of  the  stock, 
30  of  which  were  represented  by  a  sepa- 
rate certificate  issued  in  her  name.  In 
ISXl  she  gave  tbese  SO  shares  to  her  son, 
William  B.  Caasldy .  Mrs.  Cassldy  Indorsed 
on  tbe  certificate  a  transfer  of  the  shares 
to  hw  son  William,  and  at  ber  request,  as 
the  evidence  tenda  to  show,  an  entry  was 
made  on  the  stock  book  of  the  Argns 
Company  referring  to  tbese  shares  as  fol- 
lows: "Transferred  to  William  R.  Cassl- 
dy, March  29. 1S8I,"  paid  to  the  son.  Tbe 
original  certificate  issued  to  Mrs.Cassidy 
was  retained  by  ber,  and  the  stock  baa 
never  been  formally  transferreil  to  William 
B.  Cassldy  on  the  books  of  theArgusCom- 
paiiy.  There  were  associations  connected 
with  tbe  orlicin  of  Mrs.  Caseldy's  title  to 
the  30  shares,  and  the  issuing  of  the  certifi- 
cates, by  reason  of  which  she  desired  to  re- 
tain the  scrip  in  her  possession,  but  the 
evidence  that  she  Intended  to  part  with 
the  ownership  of  the  shares,  and  vest  tbe 
beneficial  title  In  her  son,  is  full  and  com- 
plete, and  tbe  circumstances  relied  upon 
to  show  tbe  contrary  are  not  sutficlent  to 
overcome  the  clear  and  positive  evidence 
of  Mrs.  Cassldy  and  her  son,  the  written 
assignment,  tbe  entry  In  the  books  of  the 
c{>ropany,  and  the  subsequent  recognitlnn 
by  the  company  of  the  sou  as  tbe  owner 
of  the  shares. 

In  March,  I8SS,  Mrs.  Caasldy  gave  her 
remaining  120  shares  to  her  two  sons,  Wil- 
liam R.  Caasidy  and  John  P.  Cassldy,— 80 
sbftres  to  William  R.,  and  40  shares  to 
John  P.  Tbe  shares  were  transferred  to 
the  sons  on  tbe  books  of  tbe  company  in 
the  same  year,  and  new  certificates  issned 
in  their  names.  As  tbe  result  of  theae  sev- 
eral transnctiuns,  Mrs.  Cassidy,  In  March, 
1S8S.  had  disposed  of  all  ber  shares  In  tbe 
Argus  ('ompany.  and  the  event  had  hap- 
pened upon  which,  by  the  terms  of  the 
agreement  of  1878,  the  agreement  was  to 
terminate.  It  Is  undoubtedly  true  that 
tbe  clause  providing  that  a  disposition  by 
either  of  the  parties  to  tbe  agreement  of 
all  the  shares  held  by  him  or  ber  should 
terminate  tbe  agreement  mesne  a  disposi- 
tion pursuant  to  its  provisioas.  It  was 
not  Intended  to  provide  that  a  party 
transferrInK  bis  shares  In  violation  of 
tbe  agreement  should  thereby  be  released 
from  Its  obligations.  But  a  transfer  made 
with  the  consent  of  tbe  other  parties,  ex- 
press or  Implied,  woald  give  effect  to  the 
condition  In  1881,  when  the  30  shares 
were  transferred  by  Mrs.  Cassidy,  Daniel 
Manning  and  J.  Wesley  Smith,  the  otber 

{>arties  to  tbe  agreement,  were  directors 
n  tbe  company,  and  must  be  assumed  to 
have  known  and  consented  to  the  entry 
In  the  stock  book;  and  the  transfers  of 
1888  were  made  on  the  books  of  tbe  com- 
pany, of  which  all  tbe  persons  Interested 
are  presnmed  to  have  had  notice.  The 
shares  transferred  by  Mrs.  Cassidy  to  her 
sons  were,  upon  the  transfer,  liberated 
from  tbe  operation  of  the  agreement. 
The  sons  did  not  take  in  tbe  capacity  ot 
"beira,  executors,  admloiatrators,  dev- 
isees, or  legatees,"  and,  tbe  tranalers 
having  been  made  with  the  Implied  con- 
sent of  the  otber  parties  to  the  agree- 
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ment,  the  sbaree  Id  their  hands  were  not 
bound  bj  Ita  reatiictlona.  There  was  no 
rescfrvatloD  Is  the  agreement  ot  a  right  lu 

the  parties  then^to  by  a  transaction  Inter 
Ttvoa  to  transfer  the  stock  to  the  members 
ot  their  respective  famlUes.  Tbo  consent 
of  the  other  parties  tu  the  transfer  by 
Mrs.  Casslcly  ot  the  stocb  to  her  sons  may 
bare  been  luflueDced  by  the  tact  of  thifl 
relationship,  but,  the  consent  having  been 
Klven  when  all  ber  shares  had  been  trans- 
ferred, the  event  occurred  which  termi- 
nated the  agreement.  Dpon  both  of  the 
grounds  stated  we  are  of  the  opinion  that 
the  Hg;reement  cannot  be  interposed  to 
deprive  Speer  of  the  character  of  a  stork- 
holder,  as  transferee  of  the  Worthlngton 
atock. 

Second.  The  objection  that  the  Worth- 
lngton stock  had  not  been  transferred  to 
Speer  on  the  books  of  the  company,  and 
that  for  this  reason  he  was  not  entitled 
to  vote  thereon,  aescmes  that  the  stock 
book  of  the  ArgDB  Company,  used  up  to 
and  prior  to  March  81,  1893,  was  the  legul 
stuck  book  of  the  company.  In  that 
buok  Mrs.  Worthlngton  appeared  to  be 
the  owner  of  the  100  shares,  which,  on  the 
28th  of  March,  1893,  she  sold  to  Speer.  and 
no  transfer  thereof  to  Speer  appears  there- 
on; but  at  a  directors*  meeting  held  on 
the  81st  of  March,  1883,  a  new  stock  book 
was  adopted,  and  this  action  was  ratified 
at  another  directors'  meeting  held  on 
April  lat.  The  Worthlngton  stock  was 
transferred  to  Speer  on  the  new  stock 
book, and  a  certificate  therefor  was  Issued 
to  him,  and  was  delivered  on  the  Ist  of 
April,  npon  his  surrenderor  the  certtflcate 
standing  In  the  name  of  Mrs.  Worthlng- 
ton. The  appellanta  assail  the  validity 
of  this  transaction  on  the  ground  that 
the  meetings  ot  March  81st  and  April  1st 
were  not  legally  called,  and  that  the  ac- 
tion taken  was  void.  It  appears  that 
Speer,  on  the  29th  day  of  March,  18^,  the 
day  following  bis  purchase  of  the  Worth- 
lngton stock,  presented  tu  Mr.  Manning, 
the  president  of  tbeArgua  Company,  the 
certiflcate  laaned  to  Mrs.  Worthlngton, 
with  her  transfer  Indorsed,  and  re- 
queated  that  tbe  stock  should  be  trans- 
ferred  to  Mm  on  the  books,  and  a  new 
certificate  Issued  In  his  name,  and  he  m- 
ferred  to  the  approaching  election  to  be 
held  on  the  12tta  of  April  as  the  reason 
for  requesting  the  transfer.  The  president 
of  the  compatty  requested  a  postpone- 
ment of  the  matter  till  the  following  day, 
(March  SOth,)  and  at  an  Interview  with 
npeer  on  that  day  refused  to  permit  the 
transfer,  assigning  as  a  reason  tor  the 
refusal  the  agreement  of  1873.  Early  In 
the  morning  ot  March  81st,  Mr.  Manning 
left  Albany  tor  Washington.  Tbe  stock 
book  ut  the  company  was  In  a  private 
drawer  used  by  Mr.  Manning,  In  a  safe  of 
the  Argns  Company,  which  drawer  was 
locked,  and  of  which  Mr.  Manning  took 
with  him  the  key.  On  the  afternoon  of 
the  81st  of  March,  William  R.  Cassldy  and 
William  H.  Johnson,  two  of  the  three 
directors  of  the  company,  met,  and  Issued 
a  notice  for  a  directors*  meeting  to  be 
held  the  same  evening,  and  the  notice  was 
served  on  Mr.  Manning  by  leaving  the 
same  at  his  residence  with  a  aervant 


girl,  who  Informed  the  peraon  serving  the 
notice  that  Mr.  Manning  had  left  tbe  city ; 
this  being  tbe  first  intimation  or  knowl- 

edice  that  bis  codlrectors  had  of  the  fact. 
The  meeting  was  held  pursuant  to  tbe 
rail,  Caseidy  and  Johnson  being  present. 
At  this  meeting  the  directors  were  re- 
quested to  cause  a  transfer  to  be  made 
CO  Siwer  of  tbe  Worthlngton  stock  on  the 
hooks  of  the  company.  Bslng  unable  to 
find  the  old  stock  book,  the  directors,  by 
resolution,  adopted  a  new  stock  and 
niluute  book,  and  proceeded  to  enter  tbe 
names  of  the  several  stockholders  of  the 
company,  with  the  number  of  shares  held 
by  them  respectively.  In  the  new  stock 
book,  ind,  among  others,  they  entered 
the  name  of  Speer  as  the  holder  of  100 
shares,  and  Issued  a  corllficate,  wbtefa 
was  delivered  to  him  on  tbe  next  day  on 
surrender  of  the  certiflcate  formerly  issued 
to  Mrs.  Worthlngton. 

We  do  not  understand  that  the  power 
of  the  board  of  directors,  at  a  meetlos 
lawfully  convened,  to  adopt  a  new  stock 
book,  is  denied.  It  Is  dear  that  such  a 
contention,  If  made,  could  not  be  sus- 
tained. The  adoption  of  a  stock  book 
In  the  first  Instance  pertains  to  the  dn- 
ties  ot  the  directors  ot  a  stock  corpora- 
tion, and  If  fur  any  reason  the  existing 
transfer  book  Is  not  available  tor  use  by 
the  directors  for  the  making  of  tranafers 
of  stock,  the  adoption  of  a  new  stock 
book  Is  Incident  to  the  original  power 
vested  In  the  directors.  Tbe  denial  of  this 
power  might  result  in  depriving  the  real 
owner  of  stock  of  his  right  to  participate 
in  corporate  elections.  Section  29  of  the 
stock  corporation  law  of  1892  provides 
that  no  transfer  of  stock  abaU  be  valid 
for  any  purpose  except  to  render  tbe 
transferee  liable  for  debts,  nntll  it  has 
been  entered  in  the  stock  book;  and  by 
section  20  ot  tbe  general  corporation  law 
the  stuck  book  is  made  the  evidence  ot  tbe 
right  ot  a  person  challenged  to  vote  at 
a  stockholders' meeting,  and  by  the  same 
section  it  Is  declared  that  no  person  shall 
vote  at  sneh  meeting  upon  any  stock 
wfalcb  has  not  been  owned  by  him  at 
least  10  days  next  preceding. 

There  was  an  exigency  which  Justified 
the  adoption  of  a  new  stock  book  In  this 
case.  The  old  stock  book  was  not  accessi- 
ble to  the  directors  present  at  the  meet- 
ings. Tbe  election  was  to  take  place  on 
the  12th  of  April.  Mr.  Manning  did  not  re- 
turn to  Albany  until  the  evening  of  Sun- 
day, April  2d,  leaving  bnt  nine  buslnefis 
days  Intervening  between  that  date  and 
the  day  appointed  for  the  election.  It  Is 
the  duty  of  the  directors  ot  a  stock  corpo- 
ration to  provided  transfer  book,  to  en- 
able etockbnlders  to  exercise  the  rights 
given  them  by  law.  But  It  is  claimed  that 
tbe  action  of  the  directors  in  adopting  a 
new  stock  book  was  Invalid,  for  tbe  rea- 
son that  tbe  notices  ot  tbe  meetings  of 
March  31b t  und  April  1st  did  not  specify 
tbe  purpose  for  which  they  were  called. 
Thisulijection  assumes  that  there  Isa  gen* 
eral  principle  in  the  law  of  corporations 
which  requires  the  object  of  a  directors' 
meeting  to  be  specified  in  tbe  notice.  In 
order  to  validate  corporate  action.  There 
Is  nu  statutory  regnlation,  nor  did  the  by- 
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laws  of  the  ArgDS  Company  make  any 
provision  on  the  sabject.  We  do  not  find 
that  any  aach  general  role  has  been  estab- 
llahRd  by  the  decialooa,  and  It  Is  believed 
that  sach  a  rule  would  be  contrary  to  the 
Keneral  pracilceand  anderatanding.  When 
a  meeting  of  directors  is  notified  without 
specification  of  the  particular  purpose,  It 
wonld  naturally  be  understood  that  it 
was  called  to  consider  any  matters  por- 
talninfc  to  the  conduct  of  the  affairs  ot  the 
corporation  which  might  come  before  it. 
The  statute  regulates  with  great  particu- 
larity liow  meetings  ul  atockholdera  shall 
be  called  and  eondocted  for  the  determina- 
tion of  Important  qnestloDS  affecting  the 
interents  of  the  corporation,  soch  as  the 
mortgaging  ot  tbecorporate  property,  the 
increase  ol  stock,  the  incarrlng  ol  liability 
by  the  guaranty  of  the  bonds  of  other  cor- 
porations. We  need  not  determine  wbeth* 
er  a  meeting  of  directors,  called  to  take  ac- 
tion open  an  eztrnurdlnary  emergeoiey  in- 
volving tbe  exercise  ol  uousaal  power, 
might  require  a  departure  from  the  ordi- 
nary rule.  It  is  sufficient  to  say  that  the 
adoption  of  a  new  stock  book  was  not  an 
occaelun  of  this  character,  and  that  a 
general  notice  Is  all  that  la  required  to  a 
vaUd  meeting  of  dlreetora  for  the  determi- 
nation ot  matters  pertaining  to  tbe  ordi- 
nary business  affairs  of  the  corporation. 
Tbe  objection  now  made  might  be  dis- 
posed of  upon  a  narrower  ground,  vis. 
that  no  notice,  however  specific,  could,  un- 
der the  clrcnmstances,  have  reached  Mr. 
Manning. 

Tbird.  Tbe  objection  that  the  Cassldy 
stock  bad  been  sold  to  Speer,  and,  there- 
fore, coold  not  be  legally  voted  upon  by 
Cassldy,  proceeds  upon'  a  mlstawen  as- 
sumption of  fact.  The  transaction  relat- 
ing to  the  sale  of  tbe  Cassldy  stock  to 
Speer  is  shown  by  writings.  From  them 
it  appears  that  tbe  contract  was  execn* 
toiy,  and  that  the  payment  by  the  vendee 
was  conditional  upon  tbe  transfer  of  the 
stock  to  Speer  upon  the  books  of  the  com- 
pany, and  this  condltiun  had  neither  been 
performed  nor  waived  on  the  12th  day  of 
April.  The  title  at  that  time  remained 
in  tbe  Caseidye,  and.belDg  stockholders  of 
record  as  to  all  except  the  SOshares,  which 
still  stood  in  tbe  name  ot  Mrs.  Cassldy,  the 
130  shares  could  be  properly  voted  npon 
by  WlUInm  R.  and  John  P.  Cassldy. 

Fourth.  The  40  shares  standing  In  the 
name  nf  John  P.  Cassldy  were  voted  upon 
by  Mr.  Cohen  nndara  proxy  executed  to 
him  by  William  B.  Cassldy.  as  attorney  tor 
John  P.  Cassldy.  It  Is  claimed  tbat  the 
power  of  httornay  held  by  William  B.  Cas- 
sldy from  his  brotb^r  did  not  antboilBe 
blm  to  vote  on  the  stock  In  the  name  of 
John  P.,  and  that  tbe  authorisation  to 
Cohen  was,  therefore,  not  wltbtn  hie  au- 
thority. The  Jddge  at  special  term  adopted 
this  view,  bat,  as  the  result  would  not  be 
changwd  by  rejecting  the  vote  on  tbe  40 
shares.  It  Is  unnecessary  to  reexamine  the 
question. 

Fifth.  Tbe  claim  tbat  thestock  standing 
on  tbe  new  stork  book  In  the  name  of 
Speer  and  of  tbe  Cassldys  was  voted  in 
violation  of  tbe  Injunction  Issued  by  Judge 
Edwards  rests  on  the  following  tacts:  On 
ttaa  evening  of  A  prill  ,.1898,  an  Injanctlon 


was  issued  by  Judi^e  Edwards  In  a  suit 
commenced  by  James  H.  Manning  and 
Frederick  C.  Manning,  enjoining  the  de- 
fendants, Lneie  R.  Cassldy,  William  R.  Cas- 
sldy, Ledyard  Cogswell,  and  William  Mc- 
M.  Speer  from  voting  either  In  person  or 
bj  proxy  on  any  shares  of  the  stock  of  the 
Argus  Company  which  were  then  regis- 
tered in  their  names  on  the  books  of  the 
company,  "  which  have  not  been  owned 
by  them,  or  either  of  them,  for  at  least  10 
days  uext  preceding  the  12tb  day  ot  April, 
1898, "  and  restraining  tbe  Inspectors  ap- 
pointed at  the  meeting  of  March  81, 1898, 
who  were  made  dfdendants  In  the  action, 
or  their  stibstitntea,  from  receiving  any 
votes  "  on  said  shares. "  The  Injanctlon  con- 
tained a  farther  provlslim  restraining  tbe 
defendants,  or  any  of  them,  "from  using 
at  any  such  meetlog  or  at  said  election 
[tbe  election  ot  April  12tb]  any  book  or 
paper  purporting  to  contain  tbe  record  of 
membership  ot  tbe  Argus  Company,  or  any 
allied  stock  or  scrip  book  prepared  iu 
punnance  of  any  alleged  resolutions 
adopted  at  said  Illegal  meetings  held  on 
the  81st  of  March,  1893,  and  tbn  said  Int 
day  ot  April,  1898,  by  said  defendants 
WiUiam  K.  Cassldy  and  William  H.  John- 
son, until  the  bearing  and  determination 
of  a  motion  tu  be  made,  *  etc.  Tbe  injanc- 
tlon order  was  served  on  the  inspectors 
appointed  at  a  meeting  of  March  31st  and 
the  other  defendants,  on  the  morning  of 
April  12th,  before  tbe  election  to 9k  place. 
Upon  the  organisation  of  the  meeting  new 
inspectors  were  chosen,  and  the  election 
proceeded.  Cohen,  as  proxy  for  John  P. 
Cassldy,  William  it.  Cassldy,  and  Speer 
offered  to  vote  on  thrir  shares,  and  the 
vote  was  received  and  counted.  Tbe  first 
part  of  the  Injiinctlun  order  was  not  vio- 
lated, for  the  reason  that  the  stock  of 
Speer,  William  K.  Cassldy.  and  John  P. 
Cassldy  had  been  owned  by  them, and  was 
registered  In  their  names,  more  than  10 
days  prior  to  the  election.  By  the  second 
claase  the  defendants  were  restrained  from 
using  the  stock  book  adopted  at  the  meet- 
ings of  March  Sist  and  April  12tb.  It  was 
proved  without  contradiction  tliat  that 
book,  although  lying  upon  tbe  table,  was 
not  referred  to  or  usedatthemeeting.  Tbe 
votes  were  ctaallenged,  and  tbe  twentieth 
section  of  the  general  corporation  law 
provides  that,  "it  the  right  to  vote  at  any 
such  meeting  shall  be  challenged,  the  In- 
spectors of  election,  or  other  persons  pre- 
siding thereat,  shall  require  sach  books, 
(including  tbe  stock  book,)  It  tbey  can  be 
had,  to  be  produced  as  evidence  ot  the 
right  ot  the  persons  challenged  to  vote  at 
such  meeting,  and  all  persons  who  may 
a  ppear  from  such  book  to  be  members  of 
tbe  corporation  may  vote  at  such  meeting 
in  person  or  bj*  proxy."  The  Injunction 
neither  enjoined  tbe  holding  of  tbe  elec- 
tion, nor  did  it  authorise  or  require  tbe 
ose  ot  the  old  stock  book.  The  new  stock 
book  having,  as  we  hold,  been  legally 
adopted  as  ib*>  stock  book  of  the  com- 

fiany,  and  the  *  ^speetors  having  been  en- 
oined  from  using  It.  the  qualification  In 
section  20  applied.  The  Inspectors  were 
to  use  the  books  of  the  company  In  de- 
t«-minlng  tbe  validity  of  the  challenges, 
"if  they  csn  be  had,"  and,  having  been 


Digitized  by 


Google 


98S 


KOBTHEASTEBK  BEFOBTEB,  YOL,  81. 


(IT.T, 


enJolDed  from  osing  tba  new  stock  book, 
they  vere  placed  In  the  HamepoBltloD  as  If 
they  could  not  be  found,  and  they  had  no 
right  to  use  a  former  stock  book  ia  de- 
termlQiuK  the  chalLenKcti.  We  think  there 
was  DO  riolatioD  of  the  Injunction,  and  It 
ia  unnecessary  to  determine  how  such  n 
vlolatluD.  it  It  existed,  would  have  af- 
fected the  eontroreny.  Striking  ont  Che 
40  votes  cast  Id  the  name  of  John  P.  Oae- 
sldy.  and  the  80  voteti  upon  the  shares 
which  utood  in  the  name  of  Mrs.  Cassldy, 
there  remains  23U  tu  240  votes  cast  for  the 
new  directors,  while  the  minority  vote 
ranged  from  190  tu  210  votes. 

There  were  some  objections  to  the  re- 
ception and  rejection  of  evidence  od  the 
hearing  before  the  referee.  Tbay,  in  the 
mala,  were  connected  with  aD  effort  on 
the  part  of  the  counsel  for  the  appellants 
to  trace  the  identity  of  the  persons  who 
advanced  the  money  to  Speer  for  the  pur- 
chase of  the  WortblugtOD  and  Cassldy 
stuck.  The  strict  roles  which  govern  the 
reception  of  evidence  In  civil  actions  are 
not  applicable  to  a  proceeding  of  this 
character,  and  we  are  of  the  opluion  that 
no  esseutial  right  of  the  appellants  was 
prejudiced  by  the  rulings  made.  Upun  the 
whole  matter  we  are  of  opinion  that  no 
substantial  error  has  been  polated  out, 
and  that,  therefore,  the  order  of  the  gen- 
eral term  should  beaSlrmed.  All  conear. 

Order  affirmed. 


038  N.  T.  664) 

PEOPLE  T.  FOT. 
(Uonrt  of  Appeals  of  New  Ywk.    Jane  27, 

1893.) 

MUKDBB— EVIBBNCE— IKSTRCCTIONS  — INSANITT. 

1.  On  a  trial  for  morder  the  evidence 
showed  that  defendant  remarked  In  the  mom- 
iag  before  the  killingr  that  he  had  come  to 
kill  deceased;  that  after  he  had  shot  her  twice 
he  again  shot  at  her.  earing  that  be  knew 
she  was  dying,  and  that  he  waa  glad  of  it; 
that  afterwards,  when  told  tliat  deceased  was 
yet  alive^  he  said  that  he  was  aotry,  as  he 
had  tried  to  kill  her.  that  the  evidence 
justified  the  conviction  of  murder  in  the  first 
degree. 

2.  On  a  trial  for  mnrder,  defendant  re- 
quested a  charge  that  "inBanit^  produced  hj 
jealousy  or  anger,  if  it  incax>acitates  the  sub- 
ject from  knowing  right  from  wrong,  would  be 
a  defense."  To  this  the  court  assented  by 
saying:   "If  there  is  any  such  thing  as  insanity 

S reduced  by  jealousy  or  revenge  or  wrath; 
*  *  if  there  is  any  genuine  insanity  pro- 
duced by  any  cause, — then,  so  far  as  affecting 
the  prisoner,  it  Is  the  same  as  any  other  kind 
of  insanity.  The  heat  of  passion,  and  feeling 
produced  by  motives  of  anger,  hatred,  or  re- 
venge, is  not  insanity.  The  law  holds  the 
doer  of  the  act,  nnder  such  conditions,  respon- 
sible for  the  crime,  becanse  a  large  share  of 
homicides  committed  are  occasioned  by  jnst 
such  motives  as  these."  Bdd,  that  the  charge 
was  proper. 

3.  Where  the  Jury  retnm  into  court  for 
further  instrnctions,  the  reading  of  the  evi- 
dence of  one  witness  ia  answer  to  a  question 
put  by  them,  which  is  not  contradicted  by  any 
other  witness,  is  not  subject  to  the  objection  of 
asking  the  jniy  to  decide  the  case  on  the  testi- 
mony of  one  witness,  to  the  exdnsion  of  any 
testimony  before  them. 

Appeal  from  conrt  of  oyer  and  terminer, 
Saratoga  county. 


Martin  Foy,  Jr.,  was  eonvlcted  of  mnr' 
der  In  the  first  degree,  and  appeals.  Af- 
firmed. 

Wlllard  J.  Miner,  tor  appellant.  J.  ij. 
Ii'Amoreaux  aad  John  Person,  DIst.Atty., 
fur  the  People. 

PeCKHAM,  J.  The  defendant  was  In- 
dicted fur  the  murder  of  one  Henrietta 
Wilson,  Id  the  vlUagn  of  Saratoga,  on  the 
13th  of  May.  1892,  and  upon  tbe  trial  of  the 
indictment  at  the  Saratoga  oyer  and  ter- 
miner, held  in  January.  1893.  be  was  con- 
victed of  tliucrime,and  sentenced  todeatta. 
From  tbe  Judgment  of  eonvlctloD  be  has 
appealed  to  this  coort.  In  examining  tlie 
record  for  tbe  purpose  of  seeing  whether 
jDstloe  requires  a  new  trial,  which  In  such 
case  we  have  authority  to  grant,  we  en- 
tertain DO  doubt  whatever  of  the  pro- 
priety of  the  verdict.  Tbe  evidence,in  our 
Judgment,  shows  most  cont^ustvely  that 
the  defendant  has  committed  a  delltwrate 
and  CFod  murder.  That  he  was  laboring 
under  tbe  passion  of  Jealousy,  and  was 
very  angry  with  his  victim,  the  evidence 
shows  quite  conclusively.  It  appears 
that  be  bad  known  the  woman  fur  some 
time,  and  that  a  short  period  before  tbe 
murder  be  bad  said  to  her.  In  a  conversa- 
tion In  Saratoga,  which  waa  overbeard, 
that  be  Intended  to  go  away,  and  she  re- 
monstrated, and  said,  as  long  as  she  had 
a  dollar,  he  could  have  It,  and  he  replied 
that  she  had  ruined  him;  that  be  wv. 
broke,  and  she  was  throwing  blra  oat, 
that  she  had  another  masb;  and  that  he 
was  going  away.  He  did  go  away,  ana 
was  gone  a  short  time,  and  then  came 
back  to  Elaratogto,  aud  said  be  had  come 
to  kill  her  and  Dick  8bay.  This  was  said 
on  tbe  morning  of  the  13th  of  May, 
as  he  got  off  tbe  care,  and  at  aboat  6:15 
or  6:80  in  tbe  afternoon  be  shot  the  wo- 
man. The  murder  was  committed  in  une 
of  the  publie  streets  ul  tbe  village,  and 
while  several  people  were  nn  the  street, 
and  in  tbe  Immediate  neighborhood.  Tbe 
defendant  was  evidently  waiting  for  the 
wuman,  and  when  he  saw  her  coming 
along  the  street  he  walked  towards  her, 
at  a  quiet  pace,  anil,  upon  coming  op  with 
her,  poiuted  his  pistnl  at  her  head,  and 
deliberately  shut  her.  She  fell,  and  be  then 
shot  her  again,  while  she  was  lying  on  the 
sidewalk.  He  then  pointed  tbe  pistol  at 
himself,  and  fired  two  shots.  Inflicting 
slight  wounds  upon  his  scalp,  and,  falling 
donn  near  his  victim,  be  beard  her  moan, 
when  be  forthwith  emptied  another  bar- 
rel of  his  pistol  at  the  dying  woman,  and 
accompanied  the  shot  with  an  oath,  say- 
ing he  knew  she  was  dying,  and  that  be 
wasglad  of  It.  and  that  itwas  all  lorlove: 
that  Dick  Shay  bad  done  It.  The  woman 
lived  abont  a  day.  The  defendant  fvas 
taken  to  the  lockup  the  evening  of  the 
shooting,  and  InQuired  tbe  next  day  how 
Che  woman  was,  and  when  tuld  she  was 
still  alive,  Biiid  with  an  oath  that  he  was 
sorry  forit;  that  bebad  triedhard  enoagh 
to  kill  her  and  hlmeelf,  and  was  sorry  he 
had  not  killed  both.  He  said  be  had 
pawned  his  overcoat  In  NewTorktoget 
the  pistol,  and  a  ticket  to  come  to  Sara- 
t<»ga,  to  kill  the  girl.  Ue  waa  takw  Into 
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the  prewmce  of  the  womao  «ood  after  tbe 
kllllDK.  and  when  Identified  by  her  he  said, 
"Ten.  I  shot  Tou,  and  I  hope  yon  will  die, 
and  I  am  wdliim  to  eafler  fur  It."  He  said 
Shay  wati  the  vansa  of  all  uf  It,— Sbay  and 
Martin,— aoil  that  he  bad  Intended  to  kill 
tbeiDt  also.  Tbe  case  tbna  made  agalDBt 
tbe  defendant  was  met  by  htm  with  an 
effort  to  prove  a  kind  of  temporary  Inean- 
ity.  The  effort  nompletely  failed.  The  ev- 
idence In  regard  tu  hlH  Innanlty  iB  hardly 
aufficient  to  even  give  color  to  the  defense, 
and  the  whole  record  leavea  no  doubt 
upon  oar  minds  that  any  verdict  other 
than  one  for  murder  In  the  first  degree 
would  have  been  a  sad  mlscarrlaffe  ot  Jus- 
tice. The  defendant-was  seemlnglycarrled 
away  by  hla  brutal  passion  of  raKe,  Inter- 
mingled with  Jealousy,  and  he  Indulged 
such  passion  to  the  extent  ot  murdering 
the  woman  wbu  was  the  cause  of  bis  Jeal- 
ousy. There  was  nothing  to  bring  tbe 
ease  down  to  marder  In  thesecund  degree, 
or  to  any  of  tbe  d^reea  uf  iDanelaugliter. 
The  deed  was  too  deliberate  for  anything 
of  the  kind,  and  the  plea  ot  Insanity  was 
wholly  without  evidence  to  snpport  It. 

There  were  some  exceptions  taken  dni^ 
lug  tbe  conrae  of  tbe  trial,  bat  w«  think 
tbnv  is  not  merit  enough  in  them  to  call 
for  thftlr  discussion.  The  counsel  for  the 
defendaut  criticises  to  some  extent  the 
charge  of  tbe  learned  Judge  upon  the  sub- 
ject of  wbatconstltnteslnsanlty.althoDgh 
tbe  point  to  which  be  has  directed  our 
particular  attention  he  did  not  except  to. 
It  Is  that  portion  ot  tbe  charge  given  up- 
on the  retnm  ot  the  Jury,  without  having, 
as  yet,  agreed  upon  a  verdlet,  where  the 
court  stated  that  the  insanity  the  law 
ppeaka  ol  Is  that  whicb  comes  by  physical 
vt^tatlon  of  God;  It  is  something  that 
makes  the  man  belplesa,  ao  that  In  killing 
a  person  hp  acts  as  thongb  nnconaclous, 
with  Inability  to  control  bimaelf,  as 
tboogb  tbe  subject  were  struck  by  light- 
ning. Tbe  court  had  prior  to  that  time 
given  correct  Instractlons  as  to  insunity, 
and  snbsequent  tu  that  time  it  explained 
to  the  Jnry  the  law  upon  the  subject.  Up- 
on tbe  merits  it  is  apparent  that  no  harm 
was  saffered  by  the  defendant  from  this 
charge,  for  tbe  whole  case  Is  barren  of  ev- 
idence upon  which  to  base  a  claim  ttaatttae 
defendant  was  Insane  when  the  act  was 
itommltted,  or  at  any  other  time.  The 
court  In  fact  did.  both  before  and  afterthls 
expression,  explain  fall.v  to  the  Jury  the 
law  npon  the  question  of  insanity,  and  it 
la  too  dear  for  dlscasslon  that  the  defend- 
BDt  baa  suffered  nothing  at  the  hands  of 
the  court  nptm  this  branch  of  the  case. 

The  defendant  also  complains  of  tbe 
charge  made  In  reference  to  his  request 
that  Insanity  produced  by  Jealousy  or  an- 
ger, If  It  Incapacitates  tbe  subject  from 
knowing  right  from  wrong,  would  be  a 
defense,  to  which  tbe  court  asseuted,  by 
saying:  **  If  tbere  Is  any  anch  thing  as  In- 
aanity  produced  by  Jealonsy  or  revenge  or 
wrath,— genuine  insanity;  I  du  not  mean 
turbulence  of  passfun  produced  by  desire 
for  revenge,  but  If  there  is  any  genalne  la- 
«anity,  produced  by  any  cause,— then,  so 
far  as  affecting  tbe  prisoner.  It  Is  the  same 
■aa  any  other  kind  of  insanity."  Tbe  de- 
fendant can  find  ao  fault  with  that  d^ni- 


tlon.  The  court  very  properly  continued 
with  an  explanation  to  the  Jury  that  "the 
heat  of  pastilon,  and  feeling  produced  by 
motives  of  anger,  hatred,  ur  revenge,  is 
not  Insanity.  The  law  holds  the  doer  ot 
the  act,  under  such  conditions,  responsible 
for  the  crime,  because  n  larse  share  of 
homicides  committed  are  fKcaaloned  by 
JuRt  such  motives  as  these.*' 

Tbe  remarks  ot  tbe  court  to  the  Jury  up- 
on the  occasion  of  thereiidlaK  to  them  the 
evidence  of  tbe  witness  Carswell  were  en- 
tirely proper.  The  record  shows  that  the 
court  bad  no  thought  ot  asking  the  Jury 
to  decide  the  case  upon  tbe  testimony  uf 
anyone  witness,  to  tbe  exclaslon  ot  any 
testimony  that  was  before  them.  It  Is  ap- 
parent from  the  queatloiia  pnt  by  tbe  jary 
that  some  one  or  more  of  tbe  members 
ttaereof  had  conceived  the  idea  that  tbe  fa- 
tal shot,  possibly,  was  not  fired  by  de- 
fendant until  he  had  shot  blmselt  twice, 
and  that  he  might,  after  be  was  himself 
thus  Injured,  have  fired  the  last  shot  at 
the  deceased,  which  possibly  wasthe  fatal 
one,  and  that  when  he  did  so  be  might 
have  been  temporarily  Insane,  and  not, 
therefore,  responsible  for  bisect.  Howev- 
er extraordinary  this  theory  might, Id  any 
event,  be,  it  Is  clear  the  court  had  the  evi- 
dence read  for  tbe  purpose ofsbowlng  that 
the  facts  left  no  foundation  upon  which 
to  base  it.  Tbe  evidence  uf  tbe  witness 
who  saw  all  the  shooting  is  to  the  effect 
that  tbe  defendant  shot  tbe  deceased  first 
in  tbe  bead,  and  that  she  then  fell,  and 
that  the  second  shot  was  pointed  at  her 
back,  as  she  was  lying  on  tbe  sidewalk; 
and  after  the  second  shut  be  fired  twlee  at 
himself,  and  then  a  final  one  at  the  de- 
ceased. The  wound  in  tbe  back  was  the 
fatal  one,  and  was  fired  before  he  shot 
himself.  The  evidence  of  the  witness 
Smith  Is  not  in  the  slightest  degree  con- 
tradictory of  this  testimony.  He  first 
beard  a  shot  and  acream.and  then  be 
looked  out  of  the  window  of  tbe  bouse 
where  he  was,  and  saw  defendant  shoot. 
The  defendant  "stood  over  the  deceased, 
and  held  the  revolver  down  like  that, "  (11* 
Instrating. )  and  tbe  witness  sa  w  the 
nmoke,  and  heard  the  report.  The  wlt- 
nees  does  not  pretend  tbe  second  shot  that 
was  fired  was  not  in  the  back  of  tbe  de- 
ceased. There  Is  no  meritin  tbe  point  here 
urged. 

We  have  carefully  read  and  considered 
all  the  other  points  made  by  tbe  learned 
counsel  fur  thednfendant  In  his  exhaustive 
brief  on  the  subject,  but  fail  to  find  any 
ground  for  disturbing  the  verdict.  It 
would  have  been  most  onfortunate  tor  the 
administration  of  Justice,  as  we  tMnk,  If, 
npOD  the  whole  evidence  in  this  case,  any 
other  verdict  had  been  rendered.  The 
Judgment  must  be  affirmed.   All  concur. 


(138  N.  T.  669) 
FISCHER  et  &1.  v.  BLA.NEL 
(Ooort  at  Appeals  of  New  Yotk.  June  27, 
1803.) 

Affbal  —  Akksoino  Judgment  —  Powbtr  op  8o- 
PRBME  Court  and  Court  ot  Appeals. 
1.  Where  the  general  term  ot  the  snpreme 
ocmrt  reviews  tSa  prooeedings  of  a  Mai  with- 
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out  a  inxy.  and  the  only  error  appeaiin;  con- 
Bbts  In  aUowing  greater  relief  thka  the  anc- 
cessful  party  is  eotitled  to,  on  the  facts  found, 
it  may  correct  the  judgment,  and  make  it  con- 
form to  the  findings,  and  need  not  grant  a 
new  t^al. 

2.  What  the  anpreme  court  may  do,  the 
const  of  aiq^eala  mar,  on  iqweal,  order  to  be 
done. 

Action  by  Benedlckt  FiBcherand  others 
afpaiost  Bertbold  Blank  to  eujoin  defend- 
anctrom  uBing  wrappers, labels,  and  pack- 
ages tilleged  to  InfrioKe  tbose  used  bv 
plalDtiffs,  and  for  an  accoantlnfc  of  profits 
and  damages.  A  ludgment  of  the  general 
term  (19  N.  Y.  Supp.  65)  afflrniinsr  an  In- 
terlocDtory  Judgment  in  plaintiffs*  favor 
was  modified  by  the  court  of  appeals,  (38 
N.  E.  Bep.  1040.)  and  defendant  mures  to 
recall  tbe  remittitur,  and  amend  It  by 
granting  a  new  trial.   Motion  denied. 

Cbarles  Ooldiler.  for  appellant.  Bow- 
laD4  Gnz,  tur  respondents. 

FEB  CUBIAM.  Upon  the  ilecislon  of 
this  appeal  we  held  that  the  trial  eonrt 
had  erroneously  granted  a  greater  meas- 
ure of  relief  than  the  findings  or  pleadings 
would  permit,  and  we  therefore  directed 
tbe  interlocutory  jndgment  to  be  modified 
by  restricting  the  recovery  within  proper 
limits,  and,  no  other  error  appearing,  the 
judgment,  as  tbna  modlfled,  was  affirmed. 
As  the  casecame  here  upon  an  appeal  from 
an  order  of  tbe  general  term  denying  a 
motl'tn  for  a  new  trial  under  section  lUOl 
of  the  Code,  the  appellant  Insists  that  this 
dispositloD  of  his  appeal  was  unauthorized, 
and  that  this  court  had  no  Jurisdiction  to 
direct  an  amendment  of  tbe  jndgment,  but 
was  required,  opon  the  discovery  of  an 
error  of  law,  to  reverse  the  order  of  the 
general  term,  and  grant  a  new  trial:  and 
he  now  moves  to  recall  the  remittitur,  and 
amend  it  accordingly.  Whatever  jurisdic- 
tion tbe  supreme  court  possessed  in  tbe 
premises,  this  court  could  exercise,  and 
whatever  order  that  conrt  ought  to  have 
made,  we  have  the  power  tn  direct  to  he 
entered.  Bnttbe  point  of  the  appellant's 
argument  la  that  tbe  general  term  was 
destitute  of  authority  to  modify  tbe  Judg- 
ment so  as  to  care  tbe  manifest  error  in 
tbe  record,  and  thereupon  deny  the  mo- 
tion for  a  new  trial.  We  cannot  assent  to 
this  view  of  tbe  powers  of  the  court  be- 
low. It  hasgeneral  Jurisdiction, and  upon 
the  review  of  the  proceedings  apon  a  trial 
had  therein  without  a  Jury,  where  the 
sole  error  appearing  conalsts  In  the  allow- 
ance of  greater  relief  than  the  successful 
party  Is  entitled  to  upon  the  facts  found, It 
may  correct  the  judgment,  and  make  It 
conform  to  tbe  findings,  unless  there  Is 
some  statute  expressly  Itaultlng  Its  power 
In  tbia  respect.  iSectlon  1001  contains  no 
limitation  of  this  kind,  and  there  Is  no 
provision  of  the  Code,  that  we  can  find, 
which,  either  In  terms,  or  by  necessnry  im- 
plication, prohibits  such  a  procedure.  Wo 
are  referred  to  section  1317,  which  author- 
izes the  general  term,  upon  an  appeal  from 
a  Judgment  or  an  order,  to  modify  the 
Judgment  or  order  appealed  from;  audit 
ie  argued  that  the  fair  Inference  from  this 
express  grant  of  power  is  that  without  It 
the  authority  to  modify  would  not  exist. 


and  aa  ft  is  thera limited  to  appeals  from 

Judgments  it  oannot  be  extended  to  cases 
where  tbe  rightfulness  of  the  Jndgment  is 
brought  under  review  hy  a  motion  for  a 
new  trial,  as  It  Is  under  section  1001.  But, 
so  far  as  it  affects  the  Jurisdiction  of  the 
supreme  court,  section  1317  is  not  an  en- 
abling act,  but  simply  declaratory  <rf  the 
power  whicb  the  court  has  always  pos- 
sessed, whenever  It  has  been  luvested  with 
a  general  authority  torevlewitsown Judg- 
ments entered  upon  a  trial  wit  hout  a  Jury, 
either  nefore  the  court  or  a  referee.  The 
appellantle  notaggrieved  by  tlie  adoption 
of  the  practice.  All  that  be  can  Justly  de- 
mand is  the  correction  ol  any  error  of  law 
appearing  in  the  record,  to  which  be  has 
duly  <>xcepted;  and  wbere  the  error  does 
not  consist  of  any  prejudicial  ruling  dur- 
ing the  course  of  the  trial,  but  only  ap- 
pears In  the  conclnslons  of  law  whicb  lead 
to  an  excessive  recovery.  It  Is  tbe  duty  of 
the  general  term  to  direct  tbe  correct  judg- 
ment to  be  entered,  and  a  new  trial  can- 
not be  demanded  as  a  matter  of  right. 

It  Is  claimed  that  the  appellant  has  not 
yet  had  a  revlewof  tbe  interlocutory  Jndg- 
ment upon  tbe  facts,  and  that  when  final 
Jndgment  is  entered  be  may.  If  he  deems 
himself  aggrieved,  appeal  therefrom  to  the 
general  term,  and  again  bring  up  for  re- 
view the  interlocutory  Judgment  undw 
section  1816,  and  so  possibly  secure  a  re- 
versal upon  the  facts,  and  thus  the  anom- 
aly would  be  presented  of  tbe  supreme 
court  reversing  a  Judgment  which  this 
courthad  directed  to  t>e  entered.  Whether 
snch  a  result  may  happen,  or  whether  the 
defendant,  by  electing  to  review  the  inter- 
locutory Judgment  under  section  1001,  has 
not  precluded  himself  from  a  further  re- 
view thereof  upon  an  appeal  from  the  final 
judgment.  If  one  should  be  taken,  we  are 
not  now  required  to  determine.  That 
question  is  not  Involved  in  this  motloo. 
and  tbe  possibilities  which  itsnggeata  can- 
not, therefore,  be  here  considered. 

There  may  have  betin  a  technical  Inae- 
curacy  in  tbe  form  of  the  remittitur  sent 
down  In  this  case.  It  shonld  have  stated 
that  tbe  order  of  ths  general  term  was 
modified  by  Inserting  therein  a  direction 
to  modify  the  Jndgment  in  accordance  witb 
the  views  expressed  In  the  opinion  of  this 
court,  and  that  as  so  modified  the  order 
was  afSrmed,  without  costs  to  either 
party  in  this  court.  But  as  the  variance 
is  one  of  form,  and  not  of  substance.  It  Ib 
not  necessary  to  recall  the  record  for  the 
purposeof  amendlngltln  tbisrespeet.  The 
motion  must  be  dented,  with  flO  costs. 
All  conrnr. 


(US  N.  7.  B« 
SQUIRE  T.  McDONAXD  et  aL 

SAME  V.  SENIA  et  al. 

(Court  of  Appeals  of  New  York.  Jone  27, 

1893.) 

Obdeb  Oitikg  Lgatb  to  Appbai.  —  SurrioiracT 

— MoriON  TO  Dismiss — Substitotiqx  or  Attob- 

NBT8. 

1.  Under  Code  Civil  Proc.  i  191,  anbd.  3. 
providing  that  an  appeal  to  the  court  of  ap- 
peals can  be  taken  from  a  judgment,  wberv 
the  amount  involved  is  less  than  9900^  only 
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when  the  general  term  allWB  the  appeal  on 
the  BTonnd  that  a  question  of  law  Is  InTolred 
whiob  should  be  considered  bj  the  court  of  ap- 
peals, the  order  giviiie  leave  to  appeal  must 
state  the  ground  on  which  it  la  grauted. 

2.  While  an  order  of  subatitution  of  attor- 
neys ^ontd  be  made  only  b?  the  court  of  ai>- 
peals  after  the  returns  are  nied  in  that  court, 
a  motion  to  dismiss  an  appeal,  made  by  one 
substituted  as  attorney  by  an  order  of  the 
court  below  after  such  fiKns  of  returns  in  the 
appeilate  court,  will  be  conndered. 

Appeal  from  court  of  common  pleas  of 
New  York  city  und  cuanty,  general  term. 

ActloDB  by  Newton  Squire  afcaioBt  Peter 
H.  McDonald  and  otbera,  and  by  the  same 
plaintiff  aKQlnst  Benjamin  K.  Seula  and 
othera.  From  a  Judgment  of  the  general 
term  In  each  case  (21  N.  T.  Supp.  lOt'5;  Id. 
1027)  affirming  a  Judgment  entered  on  a 
▼erdlet  directed  by  tbe  ::ourt,  defendants 
appeaL  Appeals  dismissed. 

Kenneson,  Crain  &  Ailing,  for  appel- 
lants. Rudd,  Banter  St  Wilder,  for  re- 
spondent. 

PEB  CURIAM.  Tbe  indgments  from 
-wblcb  tbe  appeals  in  these  cases  hare 
Iwen  taken  InvolTe  amounts  less  than 
950d,  and  an  order  was  obtained  from  tbe 
Keneral  term  giving  leave  to  tbe  defend- 
ants to  appeal  to  tbis  coort.  This  mo- 
tion Is  made  in  l>ebalf  of  tbe  respondent 
to  diamlRB  the  appeals  on  tbe  ground 
that  tbe  order  giving  leave  to  appeal 
does  not  state  any  ground.  Subdivision 
8  ot  section  191  of  tbe  Code  ol  Civil  Pro- 
cetlnre  explicitly  provides  that  an  appeal 
cannot  betaken  from  a  Judgment,  It  tbe 
matter  in  controversy  Is  less  than  9^00, 
unless  the  court  below,  by  an  order  made 
at  tbe  general  term  which  rendered  tbe 
determination,  or  at  tbe  ue^t  general 
term  after  Judgment  Is  entered  thereupon, 
allows  tbe  appeal  ou  the  ground  that  a 
qnestion  of  law  Is  Invnlved  whleb  ought 
to  berevlewed  by  theeonrtot  appeals.  8o 
much  of  tbe  provision  as  requires  that  the 
order  should  state  tbe  ground  mentioned 
bad  been  enacted  by  the  legislature  In 
chapter  822  uf  the  Laws  of  1874.  In  the 
case  of  Bastable  v.  City  of  Syracnse,  72  N. 
T.  64,  tblB  court  bad  occasion  to  consider 
tbe  form  of  tbe  order  prescribed  by  tbe  act 
of  1874,  and  btid,  because  the  order  ot  the 
generaJ  term  in  that  ease  was  lacking  in 
tbe  statement  of  the  groanrl  wblch  is  lack- 
ing in  the  order  In  this  case,  that  It  was 
not  a  compliance  with  the  act  of  1874,  and 
dismissed  theappeal.  Tbedeclslonin  that 
case  Is  antbority  for  tbe  dismissal  of  these 
appeals. 

Tbfl  appellants  object  that  Ur.  Wnder, 
wbo.  as  attorney  for  tbe  respondent, 
moves  for  the  dismissal  of  tbe  appeal,  has 
no  standing  to  make  tbe  motion,  inas- 
mnctaashewHS  substituted  as  attorney 
for  tbe  respondent  by  on  order  made  In 
the  court  below  after  tbe  returns  were 
filed  In  this  court.  While  that  practice  is 
irregular,  and  snch  unorder  of  substitu- 
tion of  attorneys  should  only  be  made  by 
order  of  this  ctmrt  after  the  returns  are 
died  here,  uerertheleHS  we  do  not  think 
the  Irregularity  of  the  procedure  Is  nuch 
as  to  preclude  our  acting  upon  this  appli- 
cation to  dismiss.  There  Is  no  qnestion 


but  what  the  respondent's  attorney  has 
been  anthorized  to  appear  for  falm,  and 
the  fact  that  he  has  failed  to  proceed  In  a 
regular  manner  to  cause  hfe  substitution 
through  an  order  ot  this  court  Is  not  nec- 
essarily fatal  to  the  application  now 
made  in  behalf  of  the  respondent. 

In  view  uf  the  lack  of  Importance  of  the 
questiuns  Involved  In  these  cases,  and  of 
the  emanness  of  the  amounts  In  contro- 
versy, we  do  not  think  the  matter  should 
be  remitted  tu  tbe  court  b^ow,  as  re- 
quested by  the  appellants.  Tbe  appeals 
are  dismissed,  with  costs.  All  concur. 


(US  M.  T.  STT) 
PEOPLE  V.  GEOGHAN. 
(Court  of  Asfwals  of  New  York.  June  80, 
1803.) 

MmtDBB— EVIDBROB. 

Where  the  OTldence  shows  that  defend- 
ant followed  his  wife  to  her  mother's  home, 
where  she  had  gone  for  protection  from  his  111 
treatment,  and  there  killed  her,  because  she 
refused  to  go  home  with  him,  a  conviction  of 
murder  in  the  first  degree  Is  justified. 

Appeal  from  court  of  oyer  and  terminer, 
Kings  county, 

Kdward  Oeotrhan  was  convicted  of  mur- 
der in  tbe  first  degree,  and  appeals.  Af- 
firmed. 

J.  Orattan  McMabon,  for  appellant. 
Jas.  W.  Rldgway,  lor  tbe  People. 

PKCKHAU,  J.  After  a  carefol  reading 
of  the  whole  record  In  this  ease,  we  fall  to 
find  any  reason  for  a  reversal  of  tbe  Judg- 
ment of  conviction.  Tbe  evidence  shows 
tbe  deliberate  killing  of  a  defeiiitelesa  wom- 
an, and  that  woman  tbe  wife  of  the  mur- 
derer. Tbe  couple  had  been  married  but 
about  one  year  and  a  half,  and  the  record 
shows  that  frequently  during  that  time 
the  defendant  bad  111  treated  tbe  deceased, 
HO  that  she  had  left  biro,  and  come  home 
to  her  motber,fnr  protection  from  his  vio- 
lence. Tbey  bad  one  child,  about  five 
months  old.  and  but  a  short  time  before 
the  death  ot  the  wife  the  defendant  had 
come  to  ber  motber^s  bouse,  where  the 
wife  had  fled,  and  had  taken  the  child  In 
his  arms,  and  threatened  to  shoot  both 
tbe  child  and  the  mother  onless  she  came 
home  again.  The  occurrence  which  re. 
solted  In  tbe  death  of  tbe  deceased  took 
place  about  midday  on  the  8th  of  Septem- 
ber, 1892.  Tbe  wife  bad  taken  refuge  with 
her  mother  a  day  or  two  before,  and  was 
In  a  room  with  ber  baby,  wben  the  door 
was  broken  in  by  tbe  defendant.  He  asked 
the  deceased  If  she  would  come  home  with 
him,  and  upon  her  refusal  he  took  ont  bis 
revolver,  and  in  the  presence  of  h  slater  of 
the  deceased,  and  while  the  deceased  bud 
her  baby  In  her  arms, he  fired  at  her.  The 
sister  then  ran  out  to  summon  assistance, 
and  while  gone  she  beard  tbreeothershots 
fired,  and  then  the  defendant  ran  ont  of 
the  room,  down  tbe  stairway,  and  out  In- 
to the  street,  pursued  by  the  sister.  He 
was  arrested  while  thus  ranalng.  and  the 
policeman  who  arreeted  him,  assisted  by 
another,  took  htm  hack  to  the  bouse,  un- 
der the  guidance  of  tbe  sister,  and  he  was 
there  confronted  with  tbe  deceased.  She 
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Identified  him  as  Uw  one  who  did  tbe 

shooting,  and  he  was  then  token  to  tbe 

Jail.  He  had  bf>eD  drlnklne,  bnt  was  nut 
drunk.  The  child  in  the  naotbur'e  arme 
was  aliffhtly  hit  by  one  of  tbe  pistol  bul- 
lets, and  Us  dress  was  scorched  by  thfl 

Bowder  froQi  the  weapon.  Tbn  woman 
ngered  for  a  few  honra,  and  then  died. 
The  evidence  was  such  as  not  to  lea  re  tbe 
sURhtest  possible  donbt  that  tbe  defend- 
ant did  the  shooting.  Tbe  defense  was  in- 
aaulty.  The  evidence  opon  that  point 
was  so  weak  as  not  to  call  for  any  discus- 
sion In  resard  to  It.  The  crime  was  un- 
doubtedly tbe  renult  of  the  aoKer  and  pas- 
sion of  the  defendant,  caneed  by  tbe  refus- 
al of  tbe  deceaaed  to  retnrn  home  with 
blm.  No  Intelligent  and  honest  Jury 
could,  npun  the  evidence  disclosed  In  this 
record. have  come  to  any  other  conclnston 
thHuthat  the  defendant  wan  guilty  of  mur- 
der in  the  first  degree.  The  charge  of  the 
learned  Judge  who  presided  on  tbe  trial 
was  a  correct  atatement  of  the  law  np- 
pllrable  to  the  case.  He  charged  as  re- 
quested by  the  counsel  for  the  defense,  and 
there  was  not  an  exct^ptlon  taken  to  any 
part  of  tbe  charge.  There  is  nothing  in 
the  whole  course  of  It  to  which  cxi-eption 
conld  have  properly  been  taken.  The  one 
or  two  »xcepti»na  taken  in  the  coarse  of 
the  trial  to  tbe  ruling  of  the  ronrt  upon 
questions  of  evidence  are  too  plainly  friv- 
olons  to  warrant  farther  notice.  Upon  a 
careful  review  of  the  whole  record,  we  And 
no  error  of  law,  and  upon  the  merits  we 
hnd  no  ground  for  interference.  In  this 
case  we  can  plainly  see  that  Justice  does 
not  require  a  new  trial.  Tbe  Judgment 
should  be  aflSrmed.  All  concur. 


(1S8  N.  T.  Kti 

UATOB.  ETC.,  OF  OITT  OF  NBW  TOBK 
V.  SMITH  et  aL 

(Qoort  CHE  iweals  of  New  Tork.  Jane  8<^ 

1893.) 

Afpial— DiscKBTiOH  OF  Tbial  Coubt. 
An  order  of  a  trial  ooart,  settine  aside 
a  Judgment  rendered  therdn  by  default,  will 
not  b«  disturbed  by  the  court  of  appeals  un- 
less it  appears  that  there  was  an  abuse  of  dia* 
cretlon. 

Appeal  from  superior  court  of  New 
York  city,  general  term. 

Action  by  the  mayor,  aldermen,  and 
commondlty  of  the  city  of  New  York 
against  James  M.  8mltb,  Impleaded,  and 
others.  From  an  order  of  the  general 
term  (20  N.  Y.  Supp.  666)  afflrming  an 
order  vacating  a  judgment  against  de- 
fendant Smith,  plaintiffs  appeal.  Appeal 
dismissed. 

David  J.  Dean,  for  appellant.   Wm.  H. 

Newman,  fur  respondent. 

PER  CCRIAM.  Whether,  under  the  cli^ 
cumKtances  disclosed,  the  court  below 
should  set  aside  the  Judgment  as  to  this 
respondent,  was  a  matter  which  rested 
In  its  discretion.  Tbe  vircumstanoes 
were  auch  as  tu  warrant  tbe  action  taken. 
In  our  opinion;  but,  irrespective  nt  that 
opinion,  there  can  be  no  donbt  that  tbe 
control  possessed  bj  courts  of  original 


Jurlsdletlon  ov«  their  Jodgiiients  and 
orders,  aa  well  as  In  reference  to  tbe  tact 

or  the  snfflclency  of  a  notice  of  appear- 
ance in  the  action,  is  abaulute,  and  be- 
yond any  review  by  this  court,  unless  ft 
appears  that  there  was  an  abuse  of  dis- 
cretion. Tbe  appeal  should  be  dismissed, 
with  costs.  All  concur. 


  ass  N.  T.  H8) 

SIZTH  AVE.  R.  CO.  v.  METROPOLITAN 
EL.  RY.  CO.  et  aL 

(Gonrt  of  .^^eals  of  New  York.  June  20, 
1893.) 

Blbvated  Rulooah  -~  Injury  to  Abdttiso 
Pbopbrtt — ^Dahaqbb—Etidbnce. 

1.  In  an  action  for  damage  to  the  fee  of 
plamtiff's  property,  arising  from  the  construc- 
tion of  an  elevated  rulroad.  the  fact  that  tlie 
court  erroneonsly  refused  to  find  as  a  fact  tliat 
the  value  of  the  easementB  taken,  when  con- 
sidered alone,  was  only  nominal,  and  that  th<^ 
damages  to  he  recovered,  if  any,  were  conse- 
quential only,  is  not  a  ground  for  reversal, 
where  the  record  shows,  beyond  any  fair 
doubt,  that  the  court  adopted  the  true  rule  of 
damages,  and  considered  the  benefits,  if  any, 
arising  from  the  construction  of  the  railroad. 

2.  Where  it  appears  from  the  decision  of 
the  lower  court  that  the  compensation  award- 
ed was  for  injury  to  the  easemoits  of  light, 
air,  and  access  <mlr,  the  admis^on  of  evi- 
dence of  noise  and  vibration  caused  1^  tiie 
railroad  is  harmless  error. 

3.  In  an  action  for  damages  to  the  fee  of 
plaintifTs  property,  arising  from  the  construc- 
tion of  an  elevated  railroad,  expert  opinions  of 
the  amount  of  damage  sustained  by  plaintiff, 
or  the  possible  value  of  the  property  if  the  rail- 
road were  not  there,  are  inadmissible. 

4.  The  limitation  of  the  number  of  experts 
to  be  called  to  testis  on  an  issue  as  to  iujoi? 
to  proi)erty,  resulting  from  the  construction  of 
an  elevated  railroad,  Is  a  matter  of  discretion 
for  the  court 

Appeal  from  snpreme  court,  general 
term,  first  department. 

Action  by  the  Sixth  Avenoe  Railroad 
Company  against  the  Metropolitan  Rail- 
way Company  and  another  to  restrain 
the  malntenanee  and  operation  of  defnid< 
ante' elevated  railroad  In  front  of  plalo- 
tltf's  property  on  tbe  east  side  ol  Sixth 
avenue,  consisting  of  eight  lots  between 
Forty-Third  and  Forty-Fourth  streets, 
eight  lots  between  Fifty-Eighth  and  Fifty- 
Ninth  streets,  and  one  lot  at  the  south- 
east comer  of  Fifty-Eighth  street.  Prom 
a  Judgment  of  tbe  general  term  (18  N.  Y. 
Supp.  980)  atUrmlng  a  Judgment  entered 
at  special  term.  (14  N.  7.  Supp.  87.)  gran^ 
lug  the  Injunction  unless  defendants  pay 
>28,000,  $;{5,000,  and  tf>,OW  for  a  convey- 
ance of  that  part  of  plaintiff's  eaaementB 
In  Sixth  avenue  appurtenant  to  said  lots, 
respectively,  which  baa  been  taken  by 
said  railroad,  or  tbe  aggregate  sum  of 
S68,U0(J,  besides  92,232.63  coats  and  dis- 
bursements, defendants  appeal.  Affirmed. 

Edward  C.  James,  tor  appellants. 
George  Zabriskle,  fur  respondent. 

PECK.HAM.  J.  The  questions  In  tbto 
case  relate  solely  to  the  damages  to  tbe 
fee  of  tbe  property  owned  by  the  plalnUff 
herein.  The  court  refused  tu  find  the  (set 
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that  tbe  ralae  of  tbe  easemeDtB  tafceo  by 
the  defeudante,  when  considered  alone, 
irati  nominal  only,  or  that  the  damage,  11 
any.  sustained  by  tbe  plalutltt,  was  only 
eonmqnentlal.  In  tbe  abstract,  this  whs 
error,  and  we  have  so  held.  Whenever  It 
huB  appeared  that  tbe  coort,  In  avtaroing 
daraages,  was  guided  by  an  erroneous 
rule  lounded  npnn  such  refasals,  we  bare 
always  reversed;  and  if  tbe  record  left 
the  matter  in  doobt,  and  erroneous  flnd- 
iofjCB  or  conelmilonff  of  law  appeared  there- 
in, we  have  also  always  reversed  the 
Judgment.  We  have  done  su  becansp, 
wbenan  erroneoas  ruling  was  made  which 
might  be  mutnrlal,  we  would  reverse  un* 
less  It  appeared  that  no  Injury  came  to 
the  defendant  by  reason  of  tbe  erroneous 
finding  or  refusal  to  find.  We  Intend  to 
adhere  strictly  to  tbe  rnleforthe  award 
ordamBges  adopted  in  the  Newman  and 
in  tbe  Bubm  CaMes,  118  N.  Y.  618,  2S  N.  E. 
Kep.  901,  and  129  N.  Y.  f>76.  29  N.  E.  Itep. 
SO'2.  Bat  when  the  record  shows  that  the 
error  in  the  finding  as  to  the  vnlne  of  tbe 
easementH,  or  as  to  tbe  nature  of  the 
damoges  snstained.  was  only  of  an  ab* 
fltraet  nature*  or.  In  other  words,  ttaat  It 
consisted  of  a  merely  erroneoos  descrip- 
tloD  of  the  injury  sustained,  and  it  also 
appears  that  the  correct  mlo  for  tbe  aa- 
certainment  of  damages  wati  In  reality 
adopted.  It  would  be  unjnst  to  reverse  a 
Judgment  on  any  such  fanciful  ground. 
In  this  case,  notwithstanding  tbe  ab- 
atract  error  In  rtfoaing  to  find  as  a  fact 
tbat  the  value  of  the  easements  taken 
was  only  nominal^  when  eonsidered  alone, 
and  that  the  damages  to  be  recovered,  if 
any,  ware  coosequentlal  only,  tbe  record 
shows,  beyond  any  fair  doubt,  that  tbe 
true  rule  of  damagm  was  adopted  by  tbe 
court.  Wben  the  trial  court  speaks  of  the 
value  uf  the  eaaemeuts  or  the  property 
taken  by  the  defendant,  It  Is  evident  trom 
tbe  conclusions  of  law  found  by  tbe 
learned  Judge  tbat  this  language  was 
used  to  express  the  Idea  of  damaged  sus- 
tained by  tbe  appurtenant  land  on  ac- 
count of  the  taking  of  these  easements^ 
after  a  consideration  of  all  the  advan- 
tagea.  If  any,  arising  from  the  presence  of 
the  railroad  In  tbe  avenue.  The  court 
bad  the  decision  In  tbe  Newman  Case  be- 
fore It  at  tbe  time  it  made  tbe  flndings  In 
this  case,  and  there  la  no  evidence  tbat 
the  learned  trial  judge  had  the  least  re- 
luctance to  follow  that  decision  In  Its 
ementlal  and  material  reatures.  Wbetber 
he  called  the  easements  of  nominal  value 
only,  or  refused  so  to  designate  them,  Is 
not  nf  tbe  least  eonseqoence,  so  long  as 
tbe  case  shows  that  in  arriving  at  the 
amnnnt  of  the  award  to  be  paid  tbe 
learned  Judge  took  into  consideration  tbe 
benefits.  If  any,  arising  to  the  land  be- 
cause of  the  railroad,  and  gave  Judgment 
accordingly.  This  the  court  did  In  tbe 
case  before  us. 

3.  As  to  the  exception  to  the  evhlence  of 
noise  and  vibration  caused  by  the  rail- 
road. If  tbe  fact  hnd  been  taken  Into  con- 
Bideratlon  In  fixing  tbe  amount  of  dam- 
ages to  the  fee,  It  would,  of  course,  have 
been  error.  It  is,  however,  clear,  from 
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the  decision,  that  the  compensation 
awarded  was  only  for  tbe  Injury  to  the 
easements  uf  Ilgbt,  air,  and  access.  It  Is 
these  easements  only  which  are  taken 
by  tbe  railroad,  and  It  is  only  for  tbe  In- 
Jury  consequent  upon  their  taking  that  a 
recovery  can  be  bad.  A  careful  perusal 
of  the  decision  convinces  us  tbat  no  com- 
pensation or  damage  was  awarded  for 
vibration  or  nuise. 

5.  We  do  not  think  tbat  any  error,  for 
which  this  Judgment  should  be  reversed, 
oecnrred  in  the  various  rulings  of  the 
court  upon  the  matters  of  expert  evidence. 
The  expert  evidence,  which  has  been  con- 
demned, has  been  tbat  which  related  to 
the  very  fact  In  issue,  viz.  tbe  amount  of 
damages  which  tbe  party  has  sustained. 
It  has  been  held  improper  co  show  by  the 
expert  his  opinion  of  what  would  nave 
been  tbe  value  of  the  property  if  the  rail- 
road had  not  been  built.  That,  uf  course, 
la  pure  coujectpre  or  speculation.  All  the 
facta  necPBsary  to  enable  any  one  to  gucHS 
upon  that  proposition  can  be  stated  by 
the  expert.  All  tbefactx  upon  which  be  is 
enabled  to  make  up  his  own  opinion 
might  probably  be  stated  for  tbe  Informa- 
tion of  the  court  or  jnry,  but  the  express 
fact  to  be  decided  by  the  tribunal  Itself, 
Tiz.  tbe  amount  of  cinninge  sustained  by 
the  plaintiff,  or  the  possible  value  of  prop- 
erty if  tbe  railroad  were  not  there.  Is  not 
tbe  subject  of  expert  opinion.  Boberts* 
Case,  128  N.  Y.  455,  38  N.  E.  Rep.  486; 
Doyle's  Case,  128  N.  T.  488.  2^  N.  E.  Rep. 
495;  Gray's  Case,  128  N.  Y.  499,28  N.  E. 
Rep.  498.  Tbe  quefltlbns  put  to  the  wlt- 
nesaes  Waterlow  and  Harnett  were  not 
of  that  character.  The  objections  to  thel^ 
evidence  are  such  as  a  croas-examination 
would  obviate,  which  wonld  bring  out 
the  grounds  upon  which  the  witnesses 
baaed  their  opinions  as  to  the  alleged  ex- 
isting valuea  of  property,  and  as  to  the 
course  of  rentals. 

4.  The  refusal  of  the  conrt  to  state,  as  a 
conclusion  of  law,  that  in  order  to  re- 
cover, beyond  a  nominal  sum,  for  the  tak- 
ing of  the  easements,  the  plaintiff  mnat 
establish,  by  a  preponderance  of  proof, 
that  It  bus  suffered  consequential  dam- 
ages from  the  taking  of  tbe  easements  by 
defendants,  was  nut  error  for  which  a 
new  trial  should  be  granted.  It  Is.  as  has 
already  been  stated,  apparent  from  the 
whole  record  that  a  proper  rule  uf  dam- 
aKes  waa  followed  by  tbe  court,  and  the 
refusal  of  this  request  tu  call  them  "con- 
sequential damages"  was  but  a  reitera- 
tion of  the  views  on  that  part  of  the  case 
already  given  by  the  court.  Tbat  It  was 
ueeessary  for  the  plaintiff  to  prove  Its 
case  by  a  preponderance  of  evidence  Is  not 
a  matter  of  doubt,  and  the  trial  court 
nowhere  held  the  contrary. 

6.  The  limitation  of  the  number  of  ex- 
ports who  should  be  called  was  matter  of 
fair  discretion  with  the  trial  conrt,  and 
there  Is  not  the  slightest  trace  in  this 
record  of  any  abuse  of  that  discretion. 

Altera  careful  consideration  of  all  the 
questions  In  tbe  case,  we  think  tbe  Judg- 
ment should  be  aflarmed,  with  eusts.  All 
concur. 
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(138  N.  7.  668) 

RICH  T.  MANHATTAN  RT.  CO.  et  al. 
(Court  of  Appeals  of  New  Tork.  Jone  27, 

1893.) 

APPEAI-— PiN'XL  JonOMEST. 

A  jadgment  declaring  that  plaintiff  Is 
not  entitled  to  the  equitable  relief  Bought,  and 
directing  dismiaaal  unless  witbin  a  stated  time 
he  shall  serve  on  defendants  notice  of  an  elec- 
tion to  tr7  the  cause  as  an  action  at  law,  is 
not  final,  and  hence  not  appealable  to  the  court 
of  appeals. 

Appeal  from  common  pleas  of  New  York 
city  aod  cciauty,  general  term. 

Action  by  Alexander  Bfcb  aRSlDBt  the 
Manhattan  Railway  Company  and  anoth- 
er tu  reatrala  the  operation  and  mainte- 
nance of  defendants'  railroad  in  Iront  of 
property  beluugiag  to  plalatlff.  From  a 
jadsmeut  of  the  general  term  (19  N.  X. 
Happ.  64S)  affirming  an  Interlocntory  Judg- 
ment denying  the  relief,  plaintiff  appeals. 
Appeal  dlsmlBfted. 

Leo  C.  Des8ar,  for  appellant.  Brainard 
Tolles,  for  respondents. 

PER  CORIAM.  The  Judgment  In  this 
action  adjudged  that  the  plaintiff  wasnut 
entitled  to  equitable  relief,  and  directed  a 
diBmlssal  of  the  complaint,  with  costs,  un- 
less within  20  days  from  its  entry,  or,  If  an 
appeal  was  taken,  within  iiO  days  after 
the  entry  of  the  order  on  the  final  appeal* 
the  plaintiff  served  notice  upon  the  defend- 
ants that  be  elected  to  try  the  action  for 
damages  to  the  premises  described  as  an 
action  at  law,  before  a  Jury,  and  pay  the 
coBtB  incurred  to  the  date  of  notice;  and, 
It  the  plalDtin  failed  to  makesacb  election 
wltbln  tbe  time  specified,  the  defendants 
might  enter  an  order  dismissing  the  com- 
plaint, with  costs.  This  was  plainly  not 
a  final  Judgment,  and  hence  not  appealable 
to  this  court,  and  we  cannot,  therefore, 
now  consider  or  determine  any  of  the 
questions  loTolvfog  the  merits  which  have 
been  discnesod  upon  the  briefs  of  tbe  coun- 
sel for  tlie  plaintiff  and  tbe  other  property 
holders  similarly  situated.  The  appeal 
mast  be  dismissed,  with  costs.  All  con- 
ear. 

(1S9  Mbss.  372) 

COMMOXWHALTH  t.  BOBBRTS. 
(Biqveme  Jndldal  Court  of  MassachoBetts. 
Worcester.  Jane  21,  1893.) 
ScHOOU  —  CoMPUMOKT  Attesdancb  —  Trial  or 

COKTLAINT  AOAIVBT  PaKENT  —  ETIDKNOB — Ad- 
XIBBIBILITT. 

Acta  1800,  e.  884,  provides  that  a  pei^ 
son  having  under  his  control  a  child  between 
the  ages  of  8  and  14  years,  and  neglectdng  to 
cause  the  same  to  attend  the  public  day  school 
for  at  least  30  weeks  during  each  school  year, 
shall  forfeit,  etc..  unless  such  child  attenosd  a 
private  day  school  approved  by  the  school  com- 
mittee, or  "has  been  otherwise  instructed  for  a 
like  period  of  time  in  the  branches  of  learning 
required  by  law  to  be  taught  in  the  pub- 
lic schools,"  or  has  already  acquired  Buch 
branches.  BM,  that  en  the  trial  of  a  parent 
for  vlglatlon  of  aneh  statute  It  was  error  to  ex- 
clada  erid«ice  that  during  the  time  alleged  in 
the  complaint  defendant's  child  had  been  in- 
structed for  the  required  time  In  the  branches 
of  learning  taught  in  the  pul)lic  Bchools  in  a 
private  day  school  not  approved  1^  aodi  bcIiooI 
committMk 


Report  from  superior  court.  WorceHter 
county;  Bobert  K.  Bishop,  Judge. 

Complaint  charging  Frsnlc  Roberts  with 
neglecting  tocaoae  bis  child, agedll  years, 
to  attend  any  public  school  for  a  period 
of  28  weeks  during  a  certain  year,  as  re- 
quired by  chapter  884.  Acte  1890.  There 
was  a  verdict  of  guilty  rendered,  and  de- 
fendant excepts.  Exceptions  sustained, 
and  verdict  set  aside. 

It  was  proved  or  admitted  thatatths 
time  alleged  in  the  complalat  the  defend- 
ant had  under  hie  control  a  daughter, 
named  Mary  Roberts,  between  the  ages  of 
8  and  14  yeais,  and  that  he  neglected  to 
cause  her  tu  attend  a  public  day  school  In 
said  Fltchbarg  at  the  time  and  for  the  pe- 
riod of  time  alleged  In  the  complaint,  pub- 
lic day  schools  of  said  Fltchbni^  being 
kept  open  In  said  FltcfabDrg  for  that 
period  uf  time  during  tbe  time  alleged  In 
said  complaint.  Tbe  goTernment,  opon 
proof  of  tbe  above  facte,  rested,  and  tbe 
defendant  offered  to  sbiiw  that  for  a  like 
period  of  time  with  the  period  alleged 
In  tbe  complHlnt,  during  tbe  time  allied 
In  tbe  complaint,  tbe  said  Mary  Boberta 
bad  been  instructed  la  the  branches  of 
learning  required  by  law  to  be  taoght  In 
the  public  schools  in  a  private  day  school 
not  approved  by  the  school  committee  of 
said  Fitchhnrg,  application  to  approve 
said  private  day  school  baTfng  been  made 
to  said  school  committee  and  refused; 
and  asked  the  court  to  rule  that  these 
facte,  if  proved,  brought  tbe  case  within 
tbe  exceptions  mentioned  In  the  statute. 
Tbe  court  declined  so  to  rale,  and  exclud- 
ed tbe  svldeuce. 

F.  A.Oaakill.  Dlst.  Atty.,  for  the  Com- 
monwealth. W.  8.  B.  Hopkins,  Thoe.  F. 
Gallagher,  and  Frank  B.  Smith,  for  de- 
fendant. 

ALLKN,  J.  Tbe  penalty  imposed  by  St. 
1890,  e.  884,1  Is  not  Incurred  "11  such  child 
has  attended  for  a  like  period  of  time  a 
private  day  school  approved  by  theschool 
committee  of  such  city  or  town,  or  It  eocb 
child  has  t>eeu  otherwise  Instructed  for  a 
like  period  uf  time  in  the  branches  uflearn- 


'Acts  and  Resolves  188<^  e.  884,  worldes  as 
follows:  "Every  person  having  undor  his  con- 
trol a  cliild  between  the  ages  of  aght  and  four- 
teen years  shall  annually  cause  such  child  to 
att^  some  public  day  school  hi  the  city  or 
town  in  which  be  re^des,  and  such  attendance 
shall  continae  for  at  least  tUrty  weelcs  of  the 
school  year  if  the  schools  are  kept  open  that 
length  of  time,  with  an  allowance  of  two  weeks' 
time  for  absences  not  excused  by  the  Boperin- 
tendent  of  schools  or  the  school  committee; 
and  for  every  neglect  of  su<di  duty  the  person 
offending  shall,  upon  the  complaint  of  the  school 
committee  or  any  truant  ofl^er.  forfeit  to  the 
use  of  the  public  schools  of  sack  city  or  town 
a  sum  not  exceeding  twenty  dollars;  hut,  if  such 
child  has  attended  for  a  like  period  of  time  a 
private  day  school  approved  by  the  school  com- 
mittee of  such  city  or  town,  or  if  such  child 
has  been  otherwise  instructed  for  a  like  period 
of  time  in  the  branches  of  leamiOK  required  by 
law  to  be  taught  in  the  public  schools,  or  has 
already  acquired  the  branches  of  learuing  re- 
quired by  law  to  be  taught  in  the  public 
schools,  or  if  his  physical  or  mental  condition 
ia  Buch  as  to  render  such  attendance  inexpedi- 
ent or  imnracticable,  sadi.  penaUes  ihaU  not 
be  locurreo." 
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Inie  required  by  law  to  betaDghtlii  the 
pabllc  Bclioolfl,  or  has  already  acquired  tbe 
braocbes  ot  learDlng  required  by  law  to 
be  tauffbt  lo  the  public  BcboolB."  Tbn 
words,  "11  auch  cbltd  bae  been  otberwlfie 
iDHtrocCed  for  n  like  period  of  time  witb 
themeansol  edncatlon,"  werelo  tbeearlier 
statutes.   Pub.  St.  c.  47,  S  1;  St.  Iti78.  c. 

§  1 :  Qen.  St.  e.  41,  {  1.  The  xreHt  ob- 
ject of  tlieee  provialoua  of  tfae  statutes  has 
been  that  all  the  eblldren  shall  be  educat- 
ed, uot  tbat  tbey  shall  be  educated  In 
any  particular  way.  To  tbia  end  public 
Bcbools  are  established,  so  tbat  all  chll- 
dreo  may  be  sent  to  theiu,  nnleaa  other 
sufficient  meaDB  of  education  are  provided 
for  them.  If  a  child  bas  In  any  maoner 
already  acquired  the  brancbra  of  learning 
required  by  law  to  be  taught  In  the  public 
fichouls,  the  law  does  not  compel  any  fur- 
ther Instruction.  If  he  has  not  acquired 
them,  tbelaw  requires  that  he  be  lostruct- 
ed  in  tbemfor  the  epecifled  time  each  year. 
Sending  a  child  to  a  prtrate  day  actaool 
approved  by  the  Mbool  committee  la 
enough  to  comply  witb  the  requirement 
of  tbelaw  wltboot  tortber Inquiry.  Pub. 
8t.  e.  47,  S  2,  preecribea  what  private  day 
acboola  may  be  so  approved.  But  If  the 
person  having  a  child  under  bla  control, 
instead  of  sendlnic  him  to  a  public  school, 
or  to  a  private  day  school  approved  by 
tbe  Bcbool  committee,  prefers  to  bave  him 
Instructed  otherwise,  It  will  he  Incumbent 
on  niiu  to  show  tbat  the  child  bas  been  In- 
structed for  the  specified  period  in  the  re- 
quired branches  of  learning,  unless  the 
rhild  baa  already  acquired  them.  This 
permits  Inatrnctlon  In  those  branches  In 
schools  or  academies  situated  In  the  same 
city  or  town  or  elsewhere,  or  Instruction 
by  a  private  tutor  or  governess,  or  by  the 
parents  themselves,  provided  It  Is  given 
In  good  faith,  and  issufflelentin  extent. 
If  the  school  committee  has  not  approved 
of  a  particular  school,  or  has  expreasly 
refused  to  approve  of  it,  then  the  persou 
having  control  of  a  child,  U  he  sends  the 
child  to  that  sebool,  mast  take  the  re- 
sponsibility of  being  able  to  prove  that  he 
has  been  sufficiently  and  properly  instruct- 
ed there.  Ue  baa  no  such  reaponslblUty 
If  he  sends  the  child  to  a  private  day 
school  approved  by  the  school  committee. 
Tbe  evidence  which  was  excluded  should 
bare  been  admitted.  Verdict  set  aside. 


0»  HAn.  S44) 

BARNES  V.  SMITH. 
(Supreme  JuiUcial  Court  of  MuaachnBetts. 
Boflolk.   Jime  21«  1883.) 

OAHBUHe  CONTKAOTS— DbAU!TO  IK  STOCKS— PaB- 

TioiPATioiT  or  Broker. 
WUle  a  broker  emplojed  to  boy  and 
•ell  stocks  under  an  agreement  that  no  stock 
tihould  be  actually  dellTered.  but  that  he  should 
either  make  bai^alni  to  that  effect  with  tbe 
other  parties  to  tfae  transactloDB,  or  should 
protect  bis  principal  from  being  called  ui>od  to 
accept  or  make  actual  deliveries,  is  a  particlpa- 
tot  in  an  illegal  contract,  and  cannot  reoover 
money  advanced,  yet  a  mere  expectation  on  the 
part  of  the  principal  and  broker  that  par- 
•ihascffs  from  the  principal  would  be  willing 
to  adjust  the  transactions  paying  or  receiv- 
ing differencea,  when  th^e  is  no  agreement  to 
that  edieot,  does  not  render  the  contract  illegal. 


Report  from  superior  eonrt,  Suffolk 

county. 

Action  by  Fred  B.  Barnes  against  Sam- 
uel A.  Umith  on  two  promissory  notes. 
There  was  a  judgment  tor  d^endant.  On 
report  to  supreme  Judicial  conn.  New 
trial  granted. 

Defendant,  In  his  amended  answer,  al- 
leged as  follows:  **And  tbe  defendant,tDr< 
ther  anawering,  says  that  ff  be  made  the 
notes  mentioned  In  plaintiff's  declaration 
the  cunaiderations  for  tbe  same  are  illegal 
and  void.  And  the  defendant  says  the 
plaintiff  is  a  broker  engaged  in  the  sale 
and  purchase  of  stoekaon  margin,  so  called. 
And  defendant  says  that  be  bought  cer- 
tain stocks  on  margin  from  tbe  plaintiff; 
that  the  notes  mentioned  in  plaintiff's  dec- 
laration were  given  by  tbe  delendaDt  to 
the  plain tlir  In  payment  i)f  margins  alleged 
tobnvebeen  paid  by  plain tirr  for  defend- 
ant on  stocks  sold  by  plaintiff  to  defend • 
Anton  margin.  And  the  defendant  says 
that  at  tbe  time  pJaintlft  sold  him  said 
stocks  on  margin,  and  at  tbe  time  said 
margins  were  alleged  to  have  been  paid  by 
plaintiff,  for  whii;h  anld  notes  were  given, 
the  plaintiff  was  not  the  owner  of  said 
Btocka,  or  certificates  of  atocke,  or  the  as- 
signee thereof,  orauthurlsed  by  the  owner 
or  assignee,  or  bis  agent,  to  eell  said 
Btocba,  and  tbat  there  was  no  intention 
on  tbe  part  of  tbe  plaintiff  to  deliver  tbe 
certificates  of  stock  so  purchased  on  mar* 
gin  as  aforeaaid,  and  no  Intention  on  the 
part  of  the  defendant  to  receive  the  certifi- 
cates of  atoeb,  or  pay  the  price  for  the 
same;  that  there  waa  a  mntual  under- 
standing between  the  plaintiff  and  the  de- 
fMidant  tbat  no  delivery  or  receipt  of  tbe 
stock  was  Intended  or  expected,  or  any 
payment  of  the  price  ot  tbe  atock  to  be 
made.  The  defendant  further  aays  tbat 
the  contract,  for  the  furtherance  ot  which 
tbe  notes  mentioned  in  plalntlff'a  declara- 
tion were  given,  waa  a  wagering  contract, 
and  illegal  and  void." 

J.  N.  Marahall,M.  L.Hamb1et.and  John 
O.  Burke,  for  plaintiff.  John  J.  Harvey, 
for  defendant. 

ALLEN,  J.  We  are  not  certain  that  we 
correctly  onderstand  the  grounda  of  de- 
fense set  up  In  the  amended  answer,  but  It 
does  not  appear  tbat  the  direction  of  the 
presiding  Justice  to  return  a  verdict  for  the 
plaintiff  rested  on  the  gmund  of  variance 
between  tbe  answer  and  the  evidence. 
Kennedy  V.Owen, 1H1  Ma8e.4.31.  The  only 
question,  therefore,  which  we  have  nineld- 
ered,i8  whether  the  evidence  of  tbe  defend- 
ant waa  sufficient  to  entitle  him,  under 
proper  pleadings,  to  go  to  the  Jury.  There 
is  a  great  difficulty  in  understanding  the 
defendant's  case,  because,  to  a  large  extent, 
the  defendant's  counsel,  ami  tbe  plaintiff, 
while  be  was  testifying  In  his  cross-exam- 
ination as  a  witness,  were  at  cross  pnr- 
poses.  Throughout  the  cross-examina- 
tion of  the  plaintiO  the  defendant's  coun- 
sel proceeded  on  the  assamption  that  the 
defendant  had  directed  the  plaintiff,  as  a 
broker,  to  bny  for  him  certain  railroad 
shares  In  the  market,  and  It  was  assumed 
during  a  part  of  the  cross-examination 
tbat  when  sbarea  BO  bonght  roselo  ralre 
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the  defendant  woold  lose  money.  The 
court  Intimated  that  these  qaeBtlona  were 
Immaterla)  to  tbeisauflrattied  on  the  plead- 
ing8,  bat  the  croBEi-examlnatlon  proceeded 
ntcoDBlderable  length,  with  no  intimation 
that  the  real  transuctioiifl  coodacted  by 
the  plaintiff  as  broker  for  the  defenrlant 
were  sales  of  Htoek  on  eccoDntot  the  de- 
fendant, Instead  of  purchases  for  him. 
When  the  defendant  himself  became  a  wit- 
ness, bis  coonsel  assumed,  and  he  testified, 
that  the  transactlona  were  directly  the 
reverse,  namely,  that  the  defendant  had 
directed  the  plaintiff,  as  broker,  to  sell  for 
blm  the  same  nnmberof  railroad  shares 
that  had  before  been  spoken  of  as  having 
been  bought  for  him.  Now,  as  between 
the  plaintiff  and  the  defendant,  assnmins 
the  delendant's  testlmosy  to  be  true,  the 
|ury  would  hare  been  well  warranted  In 
finding  that  they  both  understood  that 
the  delendant  did  not  own  the  shares 
which  he  bad  ordered  to  be  sold  for  him, 
and  that  he  had  no  inteotton  to  perform 
bis  contract  of  sale  by  the  actual  delivery 
of  the  securities.  But  if  the  plalnclft  acted 
as  broker  there  was  another  party  to  the 
contract  of  sale,  namely,  the  purchaser, 
and  there  wan  no  evidence  to  show  that 
be  participated  In  tbe  wagering  in- 
tention. The  defendant  Introduced  no 
evidence  upon  this  point.  No  Inquiry 
was  made  to  ascertain  who  the  other 
party  to  the  sales  wan.  Jf  thare  was  one, 
his  name  was  not  disclosed,  nor  tasked 
for,  aud  it  did  mit  appear  that  either  the 
defendantor  the  plaintiff  badeverfaad  any 
prior  transactions  with  blm.  Tbe  whole 
question  as  to  tbe  purcbaaer'a  lotentlon 
was  left  to  conjecture.  The  contract  of 
sale  was  nut  a  wagering  contract,  as  be- 
tween seller  and  purchaser,  unless  both  of 
them  understood  that  no  delivery  wns  to 
be  made  ol  the  sbaree  sold.  Ben].  Bales. 
<6tta  Bd.)  Bennett's  notes,  608.  604.  It 
may  be  conjectored  that  such  was  the  tact 
in  this  case;  but  tbe  defendant  did  not  go 
far  enough  with  his  evidence  to  warrant  a 
Ondlng  that  tbe  purchaser  so  understood. 
The  sales  were  made,  as  we  infer,  by 
means  of  telegrams,  which  were  not  pro- 
duced, nor  their  contents  stated.  In  this 
respect  the  case  resembles  Round  tree  v. 
Smith,  108  V.  S.  269,  2  Sup.  Ct.  Bep.  630, 
where,  for  similar  reasons,  It  was  held 
that  the  evidence  failed  to  show  a  wager- 
ing contract  between  tbe  principals. 

All  that  thpre  is  left. then, is  the  question 
whether  the  plalntirr  Is  cut  off  from  reov- 
erlDg  on  his  notes  by  reason  of  his  own 
agreement  or  understanding:  with  the  de- 
fondant.  The  rule  of  law  upon  this  suti- 
jectls  as  follows:  If  there  was  evidence 
sofflclent  to  ebon-  that  the  defendant  era- 
ployed  the  plain!  iff  as  a  broker  to  make 
DurchaHes  or  sales  of  shares  lor  him,  with 
the  agreement  or  understanding  on  tbe 
part  of  both  that  no  shares  should  be  ac- 
tually  delivered,  but  that  tbe  plaintiff,  as 
a  broker,  should  either  make  bargains  to 
that  effect  with  the  other  party  or  parties 
to  (he  transactions,  or,  at  any  rate,  that 
be  should  protect  tbe  defendant  from  be- 
ing culled  on  to  makeor  accept  any  actual 
deliveries  of  shares,  then  the  plstntlff 
would  properly  be  found  to  be  a  partici- 
pator in  aa  Illegal  coatraet,  and  would 


be  debarred  from  recovering  for  bis  com- 
missions, or  for  moneys  advanced  by  him 
for  the  furtheranceof  such  Illegal  contract 
But  a  mere  expectation  on  the  part  of  thft 
plaintiff  and  of  tbe  defendant  that  the  pur- 
chaser of  shares  would  be  willing  to  ad* 
Just  the  transactions  on  the  basin  ol  re- 
ceiving or  paying  differences,  when  there 
was  no  agreement  or  UDderstandlng  to 
that  effect,  or  to  tbe  effect  that  the  plain- 
tiff should  protect  the  defendant  from  be- 
ing called  on  to  make  or  accept  any  actaal 
dellveriesof  shares,  would  not  be  snffldeat 
to  render  the  contract  illegal;  and  the 
plaintiff's  participation  as  a  broker  io 
making  sales  for  tbe  defendant  uuder  that 
expectation  would  not  dehar  him  from  re- 
covering for  bis  commissions,  or  fur  muo- 
eys  advanced  by  him  fur  the  deleuflant  in 
aid  of  11)6  transactions.  Harvey  v.  Mer- 
rill, 150  Mass.  1,  22  N.  E.  Rep.  49,  and  casra 
there  cited.  The  evidence  of  the  plaintiff 
was  snffldent  to  entitle  him,  under  proper 
pleadings,  to  go  to  the  Jury  upon  this 
aspect  of  the  case.  Since  It  does  not  ap- 
pear that  tbe  ruling  was  upon  the  grouud 
of  a  variance,  it  seems  to  us  that  a  new 
trial  should  be  granted,  at  which  leave  to 
amend,  II  deemed  necessary  hy  the  defend- 
ant,  may  be  allowed  or  refused.  In  the  dis- 
cretion of  the  eoart.  New  trial  granted. 

(i»  HsM.  am 

MABDEN  V.  BOSTON  A  A.  B.  GO. 

(Nopreme  Judicial  Court  of  MawadiMrtta 
Suffolk.    Jane  21,  IfiOS.) 

AcciDBHT  At  Railroad  Citossi:(o— CSoiiTBtBinon 
KEOUQS^foa. 
A  child  familiar  with  a  railroad  crosnog, 
and  In  the  hal>it  of  crossiug  It  four  timea  t 
day,  and  who  i«  not  ahown  to  have  had  any 
occasion  for  haate,  is  gaUtj  of  contributory 
negligence  in  attemptins  to  crosa  while  tbe 
gates  are  down;  and  it  is  Immaterial  that  i 
■witching  engine  is  standing  near  bv,  not  in  mo- 
tion, for.  Beveral  tracks  being  indosed,  ahe  ii 
not  jDSttfied  in  suppoalng  tut  the  gates  m 
down  oo  aeconnt  of  audi  engliie. 

Report  from  superior  court,  Suffolk 
county;  James  B.  l^unbur,  Judge. 

Action  by  James  M.  Marden.  adminis- 
trator of  the  estate  of  Anne  Isabel!  Hart- 
ley, deceased,  against  the  Boston  &  Al- 
bany Hailroad  Company,  to  recover  dam- 
ages lor  the  killliig  of  dncedenc  by  de- 
fendant. A  verdict  was  directed  for 
defendant,  and  the  ease  reported  to  tbe 
supreme  Judicial  court.  Verdict  orderad 
to  stand. 

Charles  Allen  Taber,  for  plaintiff.  Sam- 
uel Huar,  for  defendant. 

BABKEK,  J.  Although  one  count  at 
the  declaration  is  drawn  under  the  pro- 
vldions  of  Pub.  St.  c.  112,  §  213,  no  prool 
was  offered  that  the  bell  was  not  rung,  or 
that  the  whistle  was  not  Rounded  for  tbe 
crossing,  and  the  plaintiff  did  not  ask  to 
go  to  tbe  Jury  on  that  ground.  We  dis- 
cuss only  the  question  whether  the  plaio- 
tlff's  intestate  was  guilty  of  contrlhutorj 
negligence,  because  upon  tite  other  counts 
there  was  proof  that  the  Injury  was 
occasioned  by  her  fault.  She  was  killed 
at  a  crossing  of  a  raUrwad  and  a  hJgkwaf 
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BDder  mch  clreantstaneeB  that,  bat  for  ths 
fact  tliat  ahe  was  a  child,  tbe  case  wotild 
be  Koveroed  by  ttaat  of  Oranger  t.  Rull- 
road  Co..  146  Mass.  276, 15  N.  £.  Bep.  619. 
Ab  waa  tbere  beld,  the  defendant  bad  tbe 
rigbt  to  tbe  exclnslve  aee  of  tbe  croBsiiig 
when  ita  trains  werp  paMBlng;  and  U  U  bad 
leiveo  a  warning,  wblch  a  traveler  dlare- 
gardud,  If  he  attempted  without  sntBclent 
excusft  to  crosB,  be  did  so  at  his  own  riek. 
The  lowered  Kates  were  a  safflcleDt  warn- 
ing, and,  as  aereral  tracka  were  IntMosed 
by  them,  no  one  bad  a  right  to  euppoae 
that  tbe  gates  were  down  merely  because 
of  the  switching  engine,  then  not  In  mo- 
tion ;  and  It  waa  negligence  for  a  traveler 
to  enter  opon  the  tracka  between  the  low- 
ered  gates  wben  so  warned  that  tbe  ezdn- 
flive  nae  of  tbe  crossing  was  reqnlreil  for 
railroad  purposes.  This  rale  ought  to  be 
applied  to  tbe  plaintiff's  Intratate,  who 
was  familiar  with  tbe  place, nsually  cross- 
ing It  four  times  a  day,  and  who  U  not 
ahown  to  have  had  anyncearion  for  haste, 
or  any  special  Inducement  or  Invitation 
at  the  time  to  dlsr^ard  tbe  warning  and 
attempt  tbe  crossing  when  tbe  gatea  were 
down.  Tbe  only  proper  inference  from  tbe 
evidence  Is  that  sbn  underatoud  and  took 
the  rlak.   Verdict  to  stand. 


Ofi»  MM".  »!>    

GBOWBLL  V.  KEIENB  et  at 
(Bnpreme  Judicial  Oonrt  of  Massachusetts. 
Suffolk.   June  21.  1883.) 

DBBD— MOETOAGI  OK  ABBOLCTa  COVTBTAHCI — 
EVIDBNCB. 

Twenty  years  after  a  eonreyaQce  of  land, 
and  after  tbe  deatti  of  the  grantor,  the  gran- 
tee—the. grantor'a  Btepson— testified  tliat  the 
coDveyance  was  not  intended  as  a  mortga^ 
and  that  the  conaidNration  therefor  was  money 
which  he  had  preriously  loaned  the  erantor. 
All  the  members  of  the  grantor's  family  testi- 
fied that  they  always  understood,  from  what 
the  grantor  uid,  that  the  conveyance  was  an 
absolute  one.  After  the  execution  of  the  deed 
the  grantor  executed  mortgages,  without  men- 
tioning the  prior  conv^ance,  and  also  sold  a 
parcel  of  land  embracing  a  part  of  tbe  land 
preTiously  conveyed.  During  the  grantrar's  life 
the  land  waa  taxed  to  him,  and  afterwards  to 
his  heirs,  but  the  taxes  were  paid,  at  least  in 
part,  hr  the  grantee.  Shortly  b^re  his  death 
the  grantor  made  a  statement  to  perpetuate  his 
testimony  that  the  deed  was  made  to  secure  ad- 
vances by  the  grantee.  Held,  that  a  finding 
that  the  deed  was  an  absolute  conveyance  was 
supported  by  the  evidence. 

Report  from  supreme  Judicial  court,  Suf- 
folk county;  Oliver  W.Holmes,  Jr.,  Judge. 

Action  by  Horace  S.  Crowell  against 
Samuel  Keene  and  others.  Tbere  was  a 
decree  for  defendants,  and  the  canse  was 
reported  to  tbe  fall  ronrt.  Bill  dismissed. 

H.  W.  Cbaplln.  for  plaintiff.  Joseph 
Bennett  and  Arthur  Lord,  for  defendants. 

LATHROP.  J.  This  Is  a  bill  In  equity, 
filed  on  May  16, 1891,  and  amended  on  Oc- 
tober 24tbuf  tbe  same  year,  to  bare  a  con- 
veyance executed  by  Michael  Robinson  to 
Samuel  Keene  on  April  14. 1870,  of  six  par- 
eels  of  land  In  Warebam,  declared  a  mort- 
gage, on  tbe  ground  that  the  conveyance, 
though  abaolate  In  form,  was  Intended  by 
the  parties  assecnrlt^y  for  certain  advaucss 


9.  KEXNB.  105 


I  made  and  to  be  made  to  Boblnaon  by 
I  Eeene,  and  was  understood  by  the  parties 
to  be  a  mortgage.  Tbecasewas  heard  on 
its  merits  by  a  alngle  Jastlce  of  this  conrt, 
who  found  that  tbe  deed  set  forth  In  tbe 
bill  was  an  absolute  deed,  and  ordered  a 
decree  for  the  defendants.  At  tbe  request 
of  the  plaintiff  the  Judge  reported  the  case 
for  oar  conaideratioo  on  the  pleadings, 
and  a  full  report  of  the  eridence,  Tbe 
plaintiff's  title  to  maintain  the  suit  Is 
based  upon  an  agreement  made  by  him  on 
August  21,  1890,  with  Michael  Bobluson, 
by  tbe  terms  of  which  Rnblnson  agreed  to 
sell,  and  tbe  plaintiff  to  buy,  tbe  land  con- 
tained and  referred  to  In  the  deed  to  Keene; 
**  the  validity  of  such  deed  being  In  dispute 
between  myself  and  said  Keene,  ond  It  be- 
ing understood  that  this  agreement  to 
convey  applies  only  when  and  to  the  ex- 
tent that  said  obligation,  by  agreement, 
Gomprumlae,  or  otherwise.  Is  decided  in 
my  favor;  I  hereby  employing  such  attor- 
ney or  attorneys  as  said  Crowell  may 
elect,  but  At  bla  expense;  I  hereby  giving 
said  Crowell  or  bla  said  attorney  a  lien 
upon  my  claims  against  aald  Eeene  to  se- 
cure such  advances  am  they  may  make." 
We  need  not  consider  whether  this  agree- 
ment gives  tbe  plaintiff  any  etandlug  In 
conrt  as  against  tbe  defendants,  nor 
whether  tbe  agreement  Is  not  void  for 
champerty  and  maintenance,  as  we  are  of 
opinion,  upon  a  review  of  the  evidence, 
'  that  tbe  finding  of  the  slngle  justice  must 
be  affirmed.  The  controversy  relatCR  to  a 
transaction  which  took  place  over20  years 
ago.  Wbat  tbe  parties  to  it  Intended  waa 
known  to  them  alone,  and  tbere  is  now 
no  direct  evidence  of  such  Intention,  except 
tbe  Instrnment  which  they  executed,  and 
the  testimony  of  tbe  defendant  Samuel 
Eeene,  Mlcbael  Robinson  having  died  be* 
fore  the  bill  was  filed.  Keene  testified  that 
tbere  was  no  agreement  whatever  In  re- 
gard to  tbe  deed  being  a  mortgage;  that 
tbere  was  not  a  word  said  to  that  effect ; 
that  Robinson  made  no  rlalm  that  the 
deed  was  a  mortgage  ontU  1879  or  1880,  ■ 
after  he  had  married  agalu.  Keene  was  a 
stepson  of  Boblnson.  his  mother  being 
Robinson's  wile  at  the  time  of  the  execu- 
tion of  thedeed.  Keeueallowed  Robinson 
to  live  on  tbe  lund  conveyed  In  1870,  and 
testified  that  tbe  conslderatton  for  tbe 
conveyance  waa  money  which  he  had  pre- 
viously lent  Robinson  at  different  times. 
He  continued  to  lend  him  money  after- 
wards, and  to  assist  him  to  various  ways. 
Keene  was  evidently  the  moneyed  man  of 
the  funiUy.  If  bis  testimony  Is  true  the 
plaintiff  has  no  case;  and  bla  testimony  is 
confirmed  by  all  of  tbe  members  of  the 
Robluson  family,  who  testify  that  they  al- 
ways understood,  from  what  their  father 
said,  that  tbe  land  belonged  to  Keene. 

Forsome  years  before  his  death, Mlcbael 
Robinson  asserted  that  the  deed  was  lu- 
valtd  because  Itcontalned,  when  delivered, 
only  one  parcel  of  land,  and  that  the  other 
parcels  were  fraudulently  added;  and  this 
he  repeated  In  September,  1890,  In  a  state- 
ment made  under  Pub.  St.  c.  169,  S  45,  to 
perpetuate  bis  testimony.  It  Is  true  that 
this  statement  also  sets  fortb  that  the 
deed  was  for  the  purpose  of  secnrfng  ad- 
vances made  and  to  be  made.  This  state- 
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meot  was  pat  In  erldence  by  the  defend- 
arntBt  but,  tbongb  It  appeani  that  the 
deposition  of  Michael  RobinsoD  was  taken 
noder  tbe  statote^  It  was  not  put  In  evi- 
dence by  the  plalntlD.  It  Is  not  now  con- 
tended that  any  alteration  was  made  In 
the  deed,  and  tbe  bill  does  not  proceed  up- 
on tbia  theory.  The  plaintiff's  chief  reli- 
ance Is  upon  certain  facts  which  he  con- 
tends are  proved,  and  are  Inconsistent 
with  tbe  theory  that  the  deed  was  Intend' 
ed  as  an  absolute  conveyance,  and  which 
an  only  consistent  with  his  theory.  The 
most  important  or  these  we  will  briefly 
consider:  Jn  July,  1870,  Robinson  execut- 
ed a  raortKaffeof  one  ut  tbe  parcels  cun* 
veyed  to  Keene,  without  mentioning  the 
prior  conveyance,  and  with  fnll  covenants 
of  warranty.  In  October,  1878,  be  execat- 
ed  a  mortKBKs  nf  this  parcel,  and  of  an- 
other parcel,  In  the  same  manner.  These 
acts  are  relied  on  as  showing  acts  ol  do- 
minion on  the  part  ol  Boblnson.  But,  It 
they  are  inconsistent  with  one  theory, 
they  were  also  luconsiatent  with  tbe  other 
theory.  They  repudiate  tbe  conveyance 
entirely.  One  of  these  mortgages  was  re- 
corded prior  to  the  recording  of  tbe  deed 
to  Keens,  and  was  therefore  a  valid  in- 
cumbrance  upon  the  land.  The  other 
mortgage  was  recorded  snbeequently. 
KobiiiBon  also  sold  a  parcel  of  land  which 
was  a  partol  tbe  lots  embraced  In  tbe  two 
mortgages.  Keene  was  present  when  the 
title  was  passed,  paid  tbe  second  mort- 
gage, In  whole  or  In  part,  and  an  assign- 
ment of  this  mortgage  was  made  to  bis 
wife,  throngh  a  third  person,  and  this 
mortgage  has  since  been  foreclosed.  The 
testimony  tends  to  show  acquiescence  on 
his  part  at  this  time  In  Robinson's  ac- 
tions, or  at  least  that  be  did  not  setf  fit  to 
repudiate  them.  This  settlement,  how- 
ever, was  10  years  9f tar  the  date  of  his 
deed,  and  what  be  then  chose  to  do  for  tbe 
honor  of  the  family  has  buta  remote  bear- 
ing upon  the  main  qaestion  In  issne. 

The  plaintiff  further  contends  that  the 
fact  that  Robinson  was  Indebted  to  Keene 
In  1870  was  of  itaelf  evidence  that  tbe  deed 
was  Intended  as  a  mortgaga.  No  author^ 
Ity  Is  cited  in  support  of  thu  proposition, 
and  there  is  no  presumption  m  law  tither 
way.  As  a  matter  ol  evidence  the  fact  to 
of  but  slight  importance. 

It  appears  that  the  land  was,  dnrlng 
Robinson's  lite,  taxed  to  him,  and  was 
afterwards  taxed  to  bis  heirs.  The  taxes 
were,  however,— at  least  in  part,— paid  by 
Keene.  Wadonotaee  that  the  fact  that 
Keene  did  not  notl{y  the  assessors  of  the 
change  ol  title  has  any  tendency  to  abuw 
that  the  deed  was  a  mortgage  deed.  In- 
stead or  an  absolote  deed. 

Tbe  plaintiff  further  relies  on  the  fact 
that  Robinson  cut  wood  on  the  land  from 
time  to  time  daring  tbe  20  years  before  the 
bearing.  Keene,  however,  testified  that 
he  gave  him  that  liberty,  that  It  was  Rob- 
inson's means  of  snppurt.  and  that  It  was 
done  as  ** a  family  understanding.'* 

Evidence  was  introduced  of  oral  admis- 
sions made  by  Keene  that  be  held  the  title 
or  the  benefit  of  Michael  Robinson  and 
his  heirs;  that  be  had  advanced  money 
Irom  time  to  time,  *'and  was  boldlnK  the 
land  for  tbe  debts.*  In  May,  1880,  Keene 
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wrote  to  Michael  Robinson:  *My  only 
purpose  is  for  yuor  benefit,  and  have  act- 
ed upon  the  advice  ot  your  trioida  In 
Wareham  to  let  It  remain  as  It  to  for  tbe 
present,  in  ordertosavethe  farm  for  yon." 
In  February,  18H0,  also,  Keene  wrote  to 
Robinson:  "When  yon  are  in  a  position 
to  pay  my  balance  1  will  talk  about  a 
transfer.  7oa  say  I  can't  have  all.  I 
only  want  my  due,  and  if  yon  can  find  any 
one  to  let  you  have  money  as  cheap  as  I 
ha  vein  the  past  you  are  fortunate.  It 
baa  not  been  my  Intention  tn  deprive  yon 
[of!  liberty  of  the  farm.  In  the  least." 
This  last  sentence,  Keene  testified,  related 
to  tbe  fact  that  he  gave  Robinson  the  use 
of  the  farm.  While  these  oral  and  writ- 
ten admissions  have  a  strong  tenJency  tn 
support  the  plaintiff's  theory,  they  are 
also  consistent  with  the  theory  that  the 
deed  was  Intended  as  an  absolute  convey- 
ance, and  that  Keene  Intended,  when  he 
was  made  whole,  to  reconvey  the  land, 
though  under  no  obligation  to  do  so. 

Michael  Robinson  died  November  15, 
1890.  and  after  his  death,  and  before  Keene 
knew  of  the  agreement  made  by  Robinson 
with  Crowell,  be  procured  releases  from 
Robinson's  widow  and  from  bis  children 
of  any  interest  they  might  have  In  tbe 
land.  The  plaintiff  relies  upon  this  fact  as 
being  cunHistent  only  with  his  theory  of 
the  case.  It  appears,  however,  that  at 
this  time  there  was  an  action  pending 
against  Keene  in  Plymouth  conoty, 
brought  by  Michael  Boblnson,  but  pro- 
moted by  tbe  present  plaintiff,  relating  to 
this  property,  though  precisely  what  the 
action  was  is  not  disclosed,  and  that 
Keene  acted  under  tbe  advice  ot  nounsd  In 
obtaining  tbe  release,  for  the  purpose  of 
controlling  that  case. 

On  the  whole  evidence,  we  cannot  say 
that  the  finding  of  the  single  Justice,  wtao 
heard  tbe  witneesen.  and  who  was  better 
able  to  Judge  of  their  credibility,  from 
their  appearanceand  manner  of  testifying, 
thiin  we  can  be,  was  wrong.  Chase  v. 
Hubbard.  163  Mass.  91,  26  N.  E.  Rep.  488. 
and  cases  cited;  Loud  v.  Barnes.  IM 
Mass.  844, 38  N.  E.  Rep.  an.  BlU  dismissed. 


(7  lad.  App.  172> 

OHIOAOO  ft  B.  B.  GO.  v.  FIELD. 

(J^vellate  Gonrt  of  Indianm.    Jone  10,  1893.) 

B^iLEOAD  CouPAinBs  — Fassbnqkb— What  Con- 
rriTUTBS  —  Action  toe  WuoNeroi.  BLibotioh— 

EXOXBSIVB  V1OLB.SOB. 

1.  A  person  who  gets  on  the  platform  of 
an  express  car  wlthont  having  purchased  « 
ticket,  and  remains  thereon,  In  Tlolatlon  of  the 
company's  rules,  for  the  punKwe  of  bdng  esr- 
ried  from  one  station  to  another,  Is  not  a  pae- 
senger. 

2.  The  fact  that  a  brakeman  of  snch  train, 
on  discovering  snch  person,  accepts  from  the 
latter  the  required  fare  from  the  station  where 
he  got  on  to  his  place  of  destination,  does  not 
consdtnte  such  person  a  passenger,  mnce  the 
former  cannot  waive  the  rules  of^the  company. 

3.  Where,  in  an  action  against  a  railroad 
company  for  wrongfully  ejecting  plalntlfr  wliile 
a  pass^iger,  the  gist  of  the  complaint  Is  the 
Tiotatlon  of  the  contract  to  carry,  plaintiff  can- 
not recover  on  the  theory  of  the  use  of  annec- 
essary  violence  In  cfleeUng  a  El^tful  eject- 
ment. 
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Appeal  from  circuit  eonrt.  Laftecoantr; 
William  Juboatoo,  Judge. 

Action  by  A.  Newtoa  Field  against  tbo 
Cbicafco  &  Erie  Railroad  Compaay  to  re* 
cover  dauiaices  for  tbe  wroDgfol  ^ecUoD 
of  plalntin  Irum  detendaat's  train  while  he 
was  a  paHseager  thereon.  From  a  Judic- 
ment  entered  on  tbe  verdict  of  a  Jury  In 
favor  of  plaintiff,  defendant  appeals.  Be* 
versed. 

Otto  Oresbam  and  J.  W.  Tancbe,  for  ap- 
pellant. B.  Oregory,  for  appellee. 

BiSINHABD,  J.  The  appellee  tnatitated 
this  action  against  tbe  appellaat,  a  com- 
DiOD  carrier  of  pasmiigere,  for  falling  to 
carry  bim  as  per  contract  from  Auburn 
Park.  III.,  to  Hammond,  Ind.  Upon  ieaues 

Joined  there  wan  a  trial  by  Jury,  resulting 
n  a  verdict  end  Judgment  In  tavur  ut  tbe 
appellee.  Among  the  errors  asHlgned  and 
dlHcuased  by  appellant's  coonsel  are  those 
of  the  overruling  uf  Its  motion  for  a  Jodg- 
nient  in  Its  favor  upon  tbe  special  verdict 
of  the  Jury,  and  tbe  Biistalnlng  of  tbe  ap- 
pellee's motion  for  Judgment  In  bis  favor 
upon  sneb  verdict. 

It  appears  from  tbe  facts  found  In  the 
apeeial  verdict  that  on  tbe  IStb  day  of 
September,  1801,  the  appellant  corpora- 
tion was  operating  a  railroad  between 
Chicago,  111.,  and  Hammond,  Ind.  On 
tbat  day,  at  about  8  o'clock  P.  M.,  tbe  ap- 
pellee was  at  Auboru  Park,  111.,  and  de- 
sired to  go  to  Hammond,  Ind.  The  appel- 
lant's train  No.  13.  being  tben  on  its  way 
from  Chicago  to  Hammond,  stopped  at 
Aabnrn  Park,  but  tor  what  purpose  Is  not 
disclosed.  The  appellee  boarded  an  ex- 
press car  on  said  train,  and  stood  upon 
tbe  front  platform  thereof,  In  company 
wltb  two  companlouH,  said  ear  being  the 
flrst  one  In  tbe  rear  of  the  locomotive  and 
Id  front  of  the  passenger  coaches,  and  con- 
tinned  to  ride  thereon  until  tbe  bappening 
of  tbe  alleged  grievance.  After  tbe  train 
bad  started  on  Its  way  one  of  tbe  train- 
men of  tbe  appellant,  wearing  tbe  aolform 
of  tbe  company,  having  tbe  word  "Erie" 
marked  upon  each  side  of  his  collar,  and 
the  word  "Trainman"  above  tbe  visor  of 
bla  cap,  presented  himself  to  said  parties, 
and  demanded  of  them  where  they  were 
going,  and  their  fare.  Tbe  appellee  replied 
that  be  was  going  to  Hammund,  and 
banded  the  trainman  50  cents,  which  the 
latter  accepted  and  placed  In  bis  pocket, 
and  shortly  afterwards  lelt  said  platform. 
The  regnlar  fare  from  Auburn  Park  to 
Hammond  was  40  cents.  When  the  train 
reached  State  Line,  tbe  conductor  came 
forward,  and,  discovering  said  persons  on 
tbe  platform,  ordered  them  to  leave  tbe 
train,  making  threats  of  violence  against 
them,  and  nsinfE  abusive  and  profane  lan- 
guage. Tbe  appellee  left  tbe  train,  and 
walked  to  Hammond,  a  distance  of  one 
mile,  under  some  dlfflcalty.  Tbe  Jury  find 
that  by  the  printed  rales  of  said  company 
passengers  are  not  allowed  to  ride  on  tbe- 
platform  of  express  ears,  and  tbat  upon 
the  outside  of  tbe  doors  of  each  and  every 
pausenger  car  on  said  train  a  metallic  strip 
was  fastened,  upon  which  was  written : 
"PasfleiigerB  are  not  allowed  to  stand  on 
tbe  platform  while  tbe  cars  are  In  motion." 


Tbe  appellee  did  not  have  any  actual 
knowledge  of  these  regulations,  nor  did 
he  know  the  position  or  antborlty  of  said 
trainman  to  whom  be  paid  said  60  cents, 
and  wbo.  In  point  of  fact,  was  a  brak»> 
man  upon  said  train.  The  conductor  also 
wore  a  nnltorm  similar  to  that  of  the 
brakeman,  differing  only  In  tbe  distin- 
guishing marks  of  the  respective  positions 
held  by  tbe  said  conductor  and  brakeman. 

To  determine  whether  or  not  the  appel- 
lee was  wroogrully  ^ected  from  the  train 
it  is  necessary  to  ascertain  flrst  whether 
tbe  appellee  sustained  to  tbe  appellant  tbe 
relation  of  passenger.  The  liability  of  tbe 
appellant  is  contractual,  and  If,  therefore, 
there  was  no  legally  enforceable  contract 
between  said  parties,  constituting  them 
carrier  and  paHsenser  respectively,  tno  ap. 
IMllee  cannot  recover.  If,  however,  there 
was  such  contract,  express  or  Implied,  a 
liability  against  appellant  arises  by  vir- 
tue of  tbe  public  duty  raised  by  tbe  law. 
"  A  passenger  Is  a  person  whom  a  common 
carrier  has  contracted  to  carry  from  one 
place  to  another,  and  has  in  the  course  of 
tbe  performance  of  tbat  contract  received 
under  bis  care,  either  upon  tbe  means  of 
conveyance  or  at  tbe  point  of  departure  of 
that  means  of  conveyance."  2  Amer.  ft 
Eng.  £nc.  Law,  742.  There  is  no  ilablllty 
on  the  part  of  tbe  appellant  unless  at 
some  point  upon  tbe  route  the  appellee 
was  accepted  as  a  passenger.  It  Is  not 
found  in  the  special  verdict  that  Auburn 
Park,  where  theappellee  entered  the  train, 
was  a  place  where  tbe  appellant's  train 
was  Mheduled  to  stop  to  receive  passeur 
gers,  or  tbat  he  had  tben  paid  bis  fare,  or 
that  he  entered  at  the  Invitation  of  tbe 
appellant.  A  failure  to  find  upon  some 
factorltisue  involved  la  equivalent  to  a 
finding  against  the  party  boldiog  tbe  af- 
firmative upon  Buch  fact  or  issue.  Hen- 
derson V.  Dickey,  70  Ind.  264;  Johnson  v. 
Pntnam.  96  Ind.  67;  Parmater  v.  State, 
102 Ind.  90,  8  N.B.  Rep.  382;  Giants  v.  City 
of  South  Bend.  106  Ind.  305,  6  N.  B.  Rep. 
ti32:  Railway  Co.  V.  Hart,  119  Ind.  273,  31 
N.  B.  Rep.  75S.  It  Is  affirmatively  shown, 
npon  tbe  other  hand,  tbat  tbe  appellee  en* 
tered  one  of  tbe  appellant's  vehicles  not 
set  apart  tor  pasaengers,  without  Invita- 
tion, and  against  tbe  express  rules  and- 
regulations  of  the  company,  and  remained 
upon  the  same  until  he  was  ejected.  Tbe 
relation  of  cairler  and  passenger  does  not 
arise  until  the  traveler  "puts  himself  in 
charge  of  the  carrier  for  tbe  purpose  of  be* 
Ing  conveyed  to  bis  destination."  Busw. 
Fers.  InJ.  S  114.  It  cannot  be  said  that 
this  baa  been  done  when  the  traveler  takes 
a  position  on  the  train  other  than  tbat  set 
apart  for  the  useof  passengers.  It  Is  clear 
to  us,  thei-efore,  that  the  appellee  was  not 
a  paeseoger  on  appellant's  train  when  be 
boarded  tbe  platform  of  the  express  car. 
Did  be  become  such  afterwards?  if  so,  it 
must  be  becanse  by  the  conduct  of  appri- 
lant's  servant,  tbe  brakeman.  the  appel- 
lant is  estopped  to  deny  tbat  tbe  appellee 
occnpied  such  position  on  the  train.  It  is 
not  within  the  power  of  any  conductor, 
trainman,  or  other  employe  of  a  rail- 
road to  permit  any  person  to  ride  upon  a 
vehicle  not  Intended  for  the  conveyance  of 
passengers,  and  If  such  person  'doea  so. 
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even  opon  iDvItation  of  each  employe,  and 
ereo  though  such  person  and  otbera  have 
eontlDuoualy  ho  ridden,  the  penion  tbua 
traveling  does  not  thereby  become  a  pas- 
aenger.  Fllea  v.  Kallroad  Co.,  149  Maaa. 
204,  21  N.  E.  Bep.Sll.  Railruud  oompanlee 
not  only  have  tbe  right,  but  It  is  their 
duty,  to  run  their  trains  in  accordance 
with  uatabllahed  rules  and  regalatiuua, 
and  paaaengera  muat  exei-clae  reaeiinablo 
diligence  to  acquaint  theiuaelvea  with  tbe 
aanae;  and  where  such  regulatlona  are  rea- 
BonaMe  ft  la  the  dnty  of  paasengera  to 
comply  with  them.  Railway  Co.  v.  Light- 
cap,  34  N.  E.  Rep.  243,  (at  preaent  term.) 
We  do  not  wish  to  be  understood  aa  hold- 
ing that  persona  deeiring  to  travel  upon 
railroad  trains  must  Inform  themselves  of 
every  rale  and  regnlatlon  of  tbe  company 
In  order  to  secure  protection,  but  what 
we  do  decide  Is  that  they  are  not  entitled 
to  Much  protection  when  they  act  Jo  open 
violation  of  the  most  common  and  best 
known  of  auch  regulatlona,  among  whli'h 
1h  tbe  one  forbidding  persons  to  ride  upon 
platformR  ot  care.   Common  rarrlera  of 

fiasaeDgers  arenot  required  to  notify  every 
□divldnni  who  may  board  theirtrain  that 
be  mnat  enter  tbe  passenger  coach  In  or^ 
der  to  become  a  pansenger.  It  la  the  duty 
of  the  latter  to  inquire,  upon  entering  the 
train,  where  tbe  coach  Is  in  which  he  may 
be  carried  to  a  certain  point,  and  It  then 
becomes  the  duty  of  the  carrier's  servants 
to  inform  blm.  If  be  acts  upon  the  infor- 
mation, the  company  thereby  aecepta  him 
as  a  paaaenger,  and  he  la  entitled  there- 
after to  all  tbe  prlvUeges  and  immonltlen 
of  sncb.  But  If,  npon  the  other  hand,  he 
falls  to  make  sncb  inquiry,  and,  in  viola- 
tion of  tbecnmpany'H  ruleH.entema  vuhicle 
not  set  apart  for  passengers,  he  becomes  a 
treapasser.  It  was  not  within  the  scope 
or  authority  of  tlia  brakeman  to  collect 
fare,  and,  even  if  It  bad  been,  sncb  brake- 
man  would  have  no  right  to  waive  the  ee- 
tabUsbed  rnlee  and  regulations  made  for 
the  running  of  the  trains,  and  the  appellee 
had  no  right  to  suppose  that  such  em- 
ploye could  bind  the  company  by  such  an 
arrangement.  Railway  Co.  v.  Hatton,  60 
Ind.  12;  Railroad  Co.  t.  Musnm.  Id.  533. 
Appellee,  therefore,  acquired  no  rights  a  a 
a  paaaenger  by  the  payment  of  money  to 
the  hrakeman.  Had  he  been  in  the  pas- 
senger coach  at  the  time  he  made  such 
payment,  a  different  question  might  be 
presented.  As  it  was,  be  was  a  treapasser 
when  be  entered,  and  remained  such 
throughout;  and  when  tbe  conductor  dis- 
covered him  npon  tbe  platform  he  had  n 
right  to  eject  him  from  the  train.  Tbe  ap- 
pellee not  behiK  a  pasaeuKer,  the  appellant 
owed  him  andutyot  carriage, and  he  had, 
therefore,  no  cause  ot  action. 

It  19  contended,  however,  that  the  spe- 
cial Bndlngs  show  that  appellee  was  eject- 
ed with  uDuecessury  violence,  and  under 
aggravating  clrcumatances.  It  la  anffl- 
dent  anawer  to  tbia  to  say  that  the  com* 

5Ialnt  la  not  drafted  upon  that  theory, 
'he  glat  of  the  complaint  Is  tbe  violation 
of  the  contract  to  carry.  All  other  aver- 
ments, as  to  afKgravating  clrcumstancea, 
etc..  are  mere  incidents  to  the  failure  to 
carry.  If  the  principal  fact  were  estab- 
llabed,  the  ]nry  might  consider  the  Incident 


In  measuring  tbe  dara  ages.  It  Is  one  thing, 
however,  for  the  company  to  tall  in  the 
performance  of  Its  obligation  to  carry, 
and  qnlte  another  for  tbe  servants  of  tbe 
company  to  ejeot  a  treapaaaer  with  nnnec- 
eaaary  force  and  violence,  or  under  drcom- 
atances  that  render  tbe  ^ectment  itself  a 
trespass.  In  either  case,  there  might  be 
a  right  of  action  against  tbenompany, 
but  the  Injured  party  cannot  count  upoa 
one  and  recover  upon  the  other.  Railroad 
Co.  V.  Bills,  118  Ind.  221,  20  N.  E.  Rep.  775. 
Our  conclusion  is  that  the  appellant  was 
entitled  to  Judgment.  Other  queations 
presented  by  the  appellant  need  not.  there* 
tore,  be  determined.  Judgment  reversed, 
with  instructions  to  the  court  below  to 
sustain  appellant'a  motion  for  Judgment  la 
its  favor  npon  tbe  special  verdict. 


(7  Ind.  App.  U 
PRICE  V.  BAitNBS  et  al. 
(A^ipelUte  Court  of  Indiana.    June  6,  1883.) 
Apfbaii— Fahtibs— LiABiuTT  roH  Costs— EsTor- 

VBL. 

1.  Where  the  record  shows  that  one  of  the 
defendants  appeared  spedallT  in  the  court  be- 
low, and  by  answer  admitted  that  he  owed  tbe 
money  about  which  the  other  parties  were  liti- 
gating; that  he  paid  the  money  into  court: 
and  had  no  notice  of  appeal  from  the  jadg- 
meat  subsequently  rendered, — such  defendant 
is  not  a  party  in  the  appellate  conrt,  and  do 
ju<tement  can  he  leadered  anlnst  liim  for 
costs,  thoni^  his  name  ivpearea  on  the  papen 
as  a  party. 

2.  The  fact  that  certain  attorneys  ap- 
peared for  defendant  in  the  coart  below  does 
not  estop  him  to  deny  that  they  also  appeared 
for  him  in  the  appeal. 

Appeal  from  circuit  court,  Owen  coanty. 

Action  by  Mary  Price  against  Beverly 
P.  Barnes  and  Electns  11.  Dating.  De* 
fendant  Barnes  bad  Judgment,  which 
was  reversed  on  appeal,  (yi  E.  Rep. 
8Uti,)  and  defendant  Duling  now  petitions 
for  a  modtScation  of  tbe  order  therein. 
Petition  granted. 

Fowler  ft  Pickens,  for  appellant.  Been 
&  HickaiUt  for  appellees. 

kBINHABD,  J.  Since  tbe  revenwl  of 
this  caose,  and  tbe  «tplnitlon  of  tbe  time 
for  filing  a  petition  for  rehearing,  Electos 
H.  Duling,  one  of  the  original  defendants 
in  tbe  court  below,  and  nominally  an  ap- 
pellee in  this  court,  filed  a  sworn  petition 
for  a  modification  of  the  mandate  bereia 
"by  striking  out  bla name  therefrom,  and 
so  modifying  said  mandate  aa  to  relieve 
affiant  from  all  liability  for  any  part  of 
tbe  costs  made  upon  tbe  appeal."  lu  his 
affidavit  he  eets  forth  that  he  has  not 
now,  and  never  has  had,  any  Interest 
whatever  in  tbe  litigation  between  the 
appellant,  Price,  and  the  appellee  Barnes; 
that  all  of  the  litigation,  both  in  the 
coort  below  and  upon  this  appeal,  has 
been  between  said  Priee  and  Barnes  aad 
that  all  the  coats  In  botta  courts  have 
been  made  by  them  In  the  litigation  of 
their  rights  as  between  each  other,  and 
that  affiant,  with  tbe  exception  of  tbe 
filing  of  bis  Interpleader,  and  the  payment 
of  the  money  in  his  hands  Into  court,  has 
made  no  coata  In  said  cauae  whatever; 
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tbat.  easbown  by  the  complaint,  be  was 
only  made  a  defendant  tbat  be  misbt  be 
ordered  to  pay  the  m  oney  then  held  by 
hlra,  and  In  dispute  between  said  Price 
and  Barnes,  Into  court,  for  the  nae  of  the 
party /on ud  entitled  to  receive  the  same; 
that  at  the  firet  term  of  the  court  below 
after  commencement  of  thin  suit  he  filed 
his  interpleader,  confefmug  the  amount 
beld  by  him,  and  offering  to  pay  the  same 
to  whichever  party  the  court  might  ad- 
judge to  be  the  owner  thereof;  that  the 
cnart  ordered  him  to  pay  the  Bamelnto 
tbehaude  of  theclerh,  and  that  be  tbere- 
upim.  without  fnrtber  delay  or  expense 
to  the  parties,  paid  the  BOm  of  |98,  belnit; 
the  full  amonnt  due  by  blm,  to  the  clerk 
of  said  court,  and  asked  for  an  order  of 
court  relieving  him  from  all  costs  tu  ttae 
case;  that  since  that  time  be  has  never 
had  any  interest  whatever  in  said  litiga- 
tion, nud  has  made  no  costs  In  tbesame; 
chat  the  Issues  were  made  up,  and  the 
cause  tried  between  said  parties,  without 
any  r^renco  to  this  afHant, — no  further 
claims  being  asserted  by  either  party 
against  him,  and  he  claiming  nothing 
agalust  either  of  them ;  tbat  be  has  never 
bad  any  counsel  employed  In  the  cause, 
«ltber  in  the  court  tielow  or  In  this  court, 
-—the  Interpleader  filed  by  bim  twin g  vol- 
untarily prepared  by  the  counsel  repre- 
aentingsaid  Barnes  In  the  court  below, 
and  at  the  Instance  of  eaid  Barnes,  and 
that  no  one  has  had  any  further  authority 
to  represent  him  in  either  of  said  courts; 
tbat  if  any  Judgment  has  beeu  rendered 
against  him  in  the  court  below,  It  has 
been  without  any  default  of  his,  without 
any  Issues  baving  been  Joined,  or  trial 
bad,  and  Is  wbully  Irregular  and  void  as 
to  faira;  that  be  never  bad  any  notice  of 
this  appeal,  and  has  made  no  appearance 
to  the  same,  in  person  or  by  attorney, 
and  that  all  that  has  been  done  by  said 
parties  has  been  wholly  witboat  particl- 

f>ationon  his  part;  tbat  aJfiant  Is  now 
nfnrmed  tbat  by  some  mistake  or  error 
this  court  has  rendered  Judgment  revers- 
ing the  cause,  and  has  also  pronounced 
judgment  ugaiust  both  Barnes  and  affi- 
ant, as  though  tbey  had  both  been  prop- 
erly brought  Into  this  appeal,  and  that 
the  clerii  of  this  court,  on  the  6tb  day  nf 
January.  1893.  issued  an  execntlon  upon 
said  Judgment  In  favor  of  said  appellant, 
and  against  said  affiant  and  said  Barnes, 
and  placed  tbesame  In  the  bands  of  the 
Hherlff  of  Oweu  county  for  collection.  He 
aslcs  to  have  the  mandate  modified,  and 
the  aheriff  directed  to  return  the  execu- 
tion, and  for  all  other  proper  relief. 

No  counter  atHdavlt  has  been  filed,  and 
the  only  objection  made  to  the  granting 
of  the  motion  ts  contained  in  the  brief  of 
appellant's  counsel  upon  the*  motion. 
The  record  shows  that  In  the  court  below 
both  defendants  were  ruled  to  answer, 
and  In  response  to  the  rule  filed  separate 
demurrera  to  the  complaint,  which  were 
overruled,  and  an  exception  reserved  by 
both  defoudants.  Thereupon  each  defend- 
ant filed  tal'i  separate  answer  to  the  com- 
plaint. The  anwwer  of  Dultng  confessed 
that  he  was  Indebted  to  Barnes  upon  a 
promfasory  note  wblcb  was  execnted  un- 
der the  drcnms dances,  substantially,  as 


allej^-ln  the  complaint,  and  that  he  was 
willing  to  pay  said  note  to  whoever 
might  be  adjudged  to  be  ttae  owner  of  tbe 
same,  and  entitled  to  the  payment  there- 
of when  tbe  same  should  become  due.  He 
aslced  thatnu  Judgment  tor  costs  be  ren- 
dered against  blm.  The  record  further 
shows  that  tbe  plaintiff  then  filed  a  mo- 
tion that  defendant  Dulfng  be  required  to 
make  his  separate  answer  more  speclfie; 
which  motion  was  sustained.  It  Is  not 
staowo  tbat  the  defendant  Duliug  ever 
paid  the  money  into  court,  or  was  or- 
dered to  so  pay  It,  nor  does  it  appear  that 
he  bad  any  further  connection  with  the 
case.  The  court  Instructed  tbe  Jury  as 
follows,  among  other  things:  "DuIIng 
anfiwers  that  there  Is  due  from  lilm  to 
Barnes,  upon  a  note,  tbe  sum  of  $98, 
which  he  is  willing  and  ready  to  pay  to 
any  one  to  whom  It  may  be  adjudged  to 
be  owing,  and  be  has  paid  said  sum  Into 
court  for  the  person  entitled  to  receive 
tbesame.  Tbe  disposition  of  that  money 
Is  to  be  determined  by  tbe  court."  The 
verdict  of  thejury  was  as  follows:  "We, 
the  Jury,  find  for  the  defendant  Beverly  P. 
Barnes."  In  the  subsequent  proceedings 
tbe  name  of  Dullng  Is  frequently  used  tn 
tbe  title  of  the  action,  and  sometimes  the 
word  defendants"  is  employed;  but  It  is 
not  shown  that  Dullng  Imd  any  further 
active  connection  with  the  case,  except 
tbat  he  was  used  as  a  witness,  and  testi- 
fied tbat  be  owed  Barnes  $93  balance 
on  a  note,  and  that  he  had  paid  tbe  same 
into  court  since  the  beginning  of  the  ac- 
tion. Tbe  notice  of  appeal  by  tbe  cierk  nf 
this  court  commands  the  sheriff  to  notify 
Beverly  P.  Karnes  and  Electos  H.  Dullng, 
or  their  attorneys  of  record,  Beem  & 
Hickam,  of  the  appeal.  The  return  of  the 
sheriff  to  said  notice  Is  as  follows : 
"Served  on  the  within  named  David  £. 
Beem  and  Willis  Hickam,  attorneys  for 
Barnes,  by  reading  this  notice  to  and 
within  their  hearing,  and  also  by  giving 
them  a  tme  and  certified  copy  of  this 
notice."  The  record  of  this  cause  further 
shows  that  on  tbe  29tb  of  March,  1K92. 
the  clerk  Issued  a  notice  to  the  appellant 
"that  on  the  29th  day  of  March,  1892, 
Beverly  P.  Barnes  et  al.  fllcd  in  the  clerk's 
office  of  said  court  their  special  appear- 
ance and  motion  to  dlsmles."  The  mo- 
tion mentioned  in  said  notice  was  filed 
March  29,  1893,  and  in  tbe  title  of  tbe 
cause  contains  tbe  names  of  both  Barnes 
and  Dullng  as  appellees;  and  in  the  body 
of  tbe  motion  It  is  stated  that  "  David  E. 
Beem  and  Willis  Hickam,  attorneys  for 
the  appellees  in  tbe  court  below,  and  at- 
torneys of  this  court,  appearing  specially," 
etc.  Tbe  motion  is  signed,  '*Heem  and 
Hickam,"  and  contains  no  further  state- 
ment as  to  whom  they  appear  tor.  The 
appellees'  brief  in  the  cause  was  filed  May 
25,  1S92,  and  In  the  title  contains  tbe 
names  uf  both  Barnes  and  Duliug  as  ap- 
pellees, but  is  signed  by  Beem  &  Hickam 
as  "  Attys.  for  Appellee."  On  the  25tb  day 
of  May,  1892,  a  motion  was  filed  for  leave 
to  assign  cross  errors,  containing  also  a 
reitiinder  to  appellant's  reply  brief.  The 
title  to  this  motion  contains  the  names 
of  both  Barnes  and  Duliug  as  appellees, 
and  is  signed,  "Beem  &  Hickam,  Attys. 
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tor  Appelleea.*  The  last  paper  filed  In  tho 
malD  caune  hy  Beem  and  Hickam  la  the 
waiver  ol  petition  for  mhearlnK.  In  tbta 
papvr  the  name  ol  Barneu  alone  appears 
as  appelteet  and  it  ia  eittned  by  them  aa 
**  Attya.  for  Appellee. "  It  w^onld  seem  that, 
ae  the  allegatioos  In  the  affidBvltof  Unl- 
ins  have  not  been  contravened,  the  same 
muBt  be  taken  as  true,  nnless  they  are 
centradlcted  by  the  record.  Duling 
swears  that  he  never  aathorlzed  Beem  & 
lilckam  to  appear  for  him  in  the  appeal. 
The  mere  aignins  of  their  nauea  by  Beem 
ft  Hicham,  as  attorneys  for  appelleea. 
would  not  warrant  the  cnnctuslon  that 
they  had  authority  from  him  to  ap[iear 
for  htm.  The  notice  discloses,  as  we  have 
seen,  that  Beem  &  Hickam  were  served  by 
the  sheriff  as  attorneys  for  Barnes  ahme. 
We  think  it  is  snfBciently  shown  that  they 
did  not  appear  in  the  court  below  as  the 
attorneys  for  DuUng  generally.  Their 
only  authority  was  to  appear  and  file  the 
Interpleader.  It  la  not  made  manifest  by 
the  record  that  DuUupr  had  need  for  auy 
attorneys  after  the  filing  of  ench  plea. 
Be  admitted  that  he  owed  the  money 
about  which  the  other  parties  were  liti- 
gating, and,  thongh  there  la  no  specific 
entry  to  that  effect.  It  abundantly  ap- 
piparB  that  he  paid  the  money  into  conrt. 
with  this  act  it  seems  that  Doling  severed 
his  connection  with  the  case.  With  the 
ruling  concerning  the  defendant  Dullng 
the  appellant  hod  no  fault  to  And.  She 
took  no  exception  to  any  rallng  made  In 
faTur  of  said  Dallng,  and  conseqneiitly 
noDld  have  taken  no  appeal  therefrom. 
The  entire  litigation  was  between  appel- 
lant and  Barnes,  and,  even  if  Dullng  had 
been  brought  into  the  appeal  by  notice,  it 
is  dffScult  to  see  upon  what  gmund  any 
judgment  for  costs  could  have  been  Justly 
rendered  against  him.  We  do  not  see 
what  porpuse  he  eonld  aesompllsh  by 
connecting  himself  In  any  way  with  the 
appeal,  and  this  drrumstanee  tends 
strongly  to  corroborate  his  claim  that 
he  had  nu connection  whatever  with  the 
same.  The  fact  tliat  Beem  &  Hickam  at 
one  time  appeared  lor  hlro  in  the  court 
below  does  not  estop  him  from  denying 
that  they  also  appeared  lor  him  in  the 
appeal.  If  it  were  shown  by  the  record 
that  Dullng  was  served  with  notice  of  the 
appeal  It  might  be  claimed,  with  some 
degree  of  plHUslblltty,  that  be  shituld 
share  in  the  payment  of  costs.  The  mo- 
tion to  modify  the  mandate  as  to  costs 
was  not  made  antfl  after  the  expiration 
of  the  time  for  thefllinffof  a  petition  for 
rehearing.  It  Duling  was  la  court,  he 
was  compelled  toflle  his  motion  to  modify 
within  that  time.  Inasmuch  as  after  that 
time  the  court  loses  Jurisdiction  over  the 
case,  and  no  motion  to  modify  would 
have  any  binding  force.  Even  aa  It  is,  we 
do  not  assume  to  make  any  order  chan- 
ging the  mandate  In  the  cause,  as  that 
wonld  be  clearly  beyond  our  power  at 
this  stage  of  the  proreedlnfr.  It  will  be 
observed,  however,  that  the  only  man- 
date or  order  made  by  this  court  was 
the  reversal  of  the  Judgment.  Any  order 
toUowlAg  that,  if  any  snch  wan  made, 
was  the  work  of  the  clerk.  In  his  applica- 
tion of  the  luw  following  apon  the  judg- 


ment of  reversal.  Soch  order  will  be  up. 
held  only  In  so  far  as  It  Is  sustslned  1^ 
the  law.  Beyond  that  It  will  be  a  nullity. 
It  must  be  manifest  that  no  other  reealt 
could  properly  follow.  If  the  clerk  wen 
to  enter  Judgment  tor  costs  against  nay 

Serson  not  properly  in  court.  It  could  not 
e  pretended  that  such  Judgment  would 
be  binding,  thongh  the  conn  might,  upon 
petition,  on  proper  showing,  order  It  re- 
voked, to  prevent  coufuslon.  Oar  con- 
clusion Is  that  Dullng  was  not  a  party  to 
the  appeal,  was  not  In  conrt,  and  soy 
ord&F  made  or  execution  Issaed  against 
him  Is  void,  and  should  be  recalled  by  ttie 
clerk,  if  necessary,  or  the  afaerlft  should  be 
directed  to  disregard  the  same,  as  to 
Doling,  and  make  the  costs  out  ol  Ctii 
property  of  the  appellee  Barnea. 
It  Is  no  ordered. 


AMSRIOAN  FUBNITURB  Ca  T.  TOWN 
or  BATBSVILLB.» 

(Appellate  Court  of  Indiana.    June  H,  1893.) 

APPBLI.A.TB  JUBISOIOTION  OF  SOPRBXI  COORT. 

The  supreme  court  has  jurisdiction  •( 
the  appeal  ia  an  sctlon  to  abste  a  nnisaiK* 
where  the  damagei  sought  to  be  recovered  tn 
but  incidental. 

Appeal  from  circuit  conrt,  Ripley  county. 

Action  between  the  town  of  Batesvill* 
and  the  American  Furniture  Compaoy. 
From  the  Judgment  entered  the  company 
appeals.  Transferred  to  the  supreme 
court. 

C.  K.  Uagoc  and  A.  Stocklnger.  for  ap- 
pellant. J.  B.  Beback  and  J.  H.  Connelly 

for  appellee. 

DiVIS,  J.  The  gravamen  of  the  action 
was  the  abatement  of  a  nuisance.  Inci- 
dentally  the  recovery  of  damages  waa 
sought.  Jurisdiction  is  In  the  supreme 
court.  The  clerk  Is  therefore  directed  to 
transfer  the  case  to  the  docket  of  the  w- 
preme  oonrt. 


(H  OUO  BL  41T) 

CARD  PABRIQUB  GO.  v.  STANAOB  et  nx. 
(Supreme  Court  of  Ohio.    June  13,  1S93.) 

BSMBDT  AGAINST  SBPABATB  ESTATB  OV  UaBBIBII 

WoMAS— Servicb  bt  Pdblicatios. 

1.  Under  sectioQB  4006,  5319.  Rev.  St, 
(Act  March  20,  1884;  81  Ohio  Laws,  65.)  the 
remedy  against  the  separate  estate  of  a  m&^ 
ried  woman  Is  the  same  as  it  she  were  onmAr- 
ried. 

2.  WbetB  a  married  woman,  aftw  the  mb- 
sage  of  the  act  of  March  20,  1884,  entered  in- 
to a  written  contract  with  a  manufacturinK 
compauy,  setting  forth  that,  owuiog  in  her 
own  right  certain  real  and  personal  property, 
and  desiring  to  aid  her  husband,  she  thereby 
agreed  and  became  surety  for  him  in  the  soiB 
of  $15,000  on  account  of  any  indebtedness  to 
that  amount  he  might  incur  to  the  compaDy  u 
its  agent  or  as  a  purchaser  of  its  goods,  tlM 
company  accepting  her  as  surety  upon  tbe 
faith  and  cremt  of  her  separate  estate, 
that,  no  specific  lien  having  been  created  by 
the  written  contract  upon  the  wife's  sepinta 
estate,  the  remedy  of  the  company  was  Dot  by 
suit  in  equity  to  charge  her  separate  estate, 
but  b7  action  at  law  against  her,  as  against  u 
unmarried  woman. 


■  Transterred  to  Bapmn*  Court,  K  N.  BL  ML  Saperseded  by  opinion.  SS  N.  S.  «oa. 
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S.  Thft  wife  being  a  nonreddent  of  this 
state  at  the  time  of  commeodng  the  orijdiuil 
aetion,  the  court  conid  not  acquire  jorisdiction 
over  her  i^ersoD  throogh  serrice  hj  pnbllcatioii, 
nnda  claase  4,  i  EKHSTHev.  St 
(Syllabus  by  the  CoartJ 

Error  to  aoperlor  court  of  Glnclnnatl. 

Action  by  the  Card  Fabrlque  Cnmpany 
aaralnat  John  L.  Stanagennd  wife.  De- 
fendante  bad  Judgment,  and  ptalntlEr 
brings  error.  Affirmed. 

Tbe  other  facts  fully  appear  in  the  fol- 
lowing statement  by  DIOKMAN.  J.: 

In  tbe  year  1886  the  plaintiff  In  error, 
tbe  Card  Fabriqne  Company,  was  a  firm 
located  at  Mlddletown,  Ohio,  engaged  in 
themanofactoreand  sale  of  playlngcards; 
and  tbe  defendants  In  error,  John  L.  Stan- 
age  and  Emma  Btanage,  wboare  basband 
and  wife,  were  then,  and  at  tbe  tfme  of 
commencing  the  original  action,  residents 
of  the  state  of  Missouri.  Tbe  original  pe- 
tition was  filed  by  Che  plaintiff  in  error  in 
November,  1887.  in  the  superior  court  of 
dndnnati,  making  John  L.  Stannge, 
Bmma8tanage,and  Margaretta  M.Frank 
and  Aognstas  F.  Frank,  trustees  under 
the  will  of  Angnetas  W.  Frank,  defend- 
ants. Said  petition  is  as  follows:  "The 
plaintiff  allt^es  that  It  is  a  Brm  formed  for 
tbe  purpose  of  and  doing  business  In  and 
under  tbe  la  wsof  Ohio.  On  April  11, 1885,  it 
entet«d  into  a  contract  with  said  John  L. 
Stanage,  by  wbicb  it  sold  to  said  John  L. 
Stanage  900  gross  of  playing  cards  for 
98,916.76.  and  by  which  It  appointed  said 
John  L. Stanage  Itsagenttosellftagooda, 
consisting  of  cards  and  other  commodl- 
tles.  On  Marcb  9.  1886.  a  supplemental 
agreement  waa  made  between  the  plaintiff 
and  said  John  L.  Stanage,  by  which  It 
sold  to  said  John L.8tanagean additional 
amoiiDt  of  l,00n  gross  of  cards  for  f  16,- 
641.88,  and  by  wbicl<  It  continued  the  ap. 
pofntment  of  John  L.  Stanage  its  agent 
to  sell  its  said  ^ods.  The  debt  from  said 
John  It.  Stanage  to  the  plaintiff  fur  said 
goods  bas  long  since  fallen  due.  Pursuant 
to  aald  agency  plaintiff  famished  to  satd 
John  L.  Stanage  goods  from  time  to 
time,  to  be  sold   by  him  for  plaintiff, 

amnnnting  to  9  •  Said  contracts  of 

agency  gave  to  said  John  L.  Stanage  the 
r^ht  to  sell  the  goods  of  plaintiff  in  cer- 
tain specified  territory  of  the  United 
fkates,  and  to  the  extent  of  snch  sales 
said  John  L.  Stanage  became  debtor  to 

filaintiff  therefor;  and  he  was  to  be  al< 
owed  a  commission  on  such  sales.  That, 
after  deducting  snch  commlBBtons  and 
soeb  expenses  as  he  was  entitled  to,  he 
became  indebted  to  plaintiff  for  same  In 
tbe  snm  of  Said  John  L.  Stanage 

has  paid  to  tbe  plaintiff  on  said  goods  sold 
directly  to  bim.  and  on  sucb  goode  as  he 

sold  under  said  agency,  tbesiimoff  — , 

learlDg  a  balance  doe  and  owing  by  him 
to  plaintiff  of  the  sum  of  911.458.88.  and 
Interest  thereon.  Plaintiff  alleges  that  to 
induce  the  making  of  said  second  oreupple- 
mental  agreement,  and  to  induce  ttie  cun- 
tinnance  of  said  agency,  and  the  furnish- 
ing of  said  goods  by  plaintiff  to  said  John 
L.  Stanage,  and  for  other  valuable  con- 
siderations, and  as  part  of  said  supple- 
mental agreement,  said  Emma  Stanage, 
the  wife  of  said  John  L.  Stanage,  repre- 
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sented  to  plalntlfr  that  she  WM  tbe  owner 
of  certalD  real  esta  te  and  a  life  estate  In 
her  share  of  the  estate  of  said  Augustas 
W.  Frank,  snflSclent  to  secore  plaintlD  In 
tbe  amount  of  said  Indebtedneas;  and  to 
secure  said  plaintiff  tbe  amoont  of  said  in- 
debtedness of  said  John  L.  Stanage  abe 
did,  on  Marcb  16, 1886.  execute  to  plaintiff 
an  agreement  In  writing,  a  copy  of  which 
Is  hereto  attached,  by  which  she  agreed 
and  promised  and  became  surety  for  said 
John  L.  Stanage  to  plaintiff  fur  said  In- 
debtedness, and  agreed  that  her  life  estate 
and  said  estate  of  Augustus  W,  Frank 
should  be  liable  therefor.  Plaintiff  said 
at  the  time  she  made  said  repreaentu- 
tions  and  entered  into  said  agreement, 
■aid  Emma  Stanage  was  tbe  owner,  and 
seised  In  her  own  right,  of  a  life  estate 
In  aald  estate,  conslatlng  of  personalty 
and  realty  in  Cincinnati,  Hamilton  coun- 
ty, Ohio,  which  she  acquired  by  tbe  will 
of  said  Augastos  W.Frank, on  Its  probate 
June  31,  1867,  In  tbe  probate  court  of 
Hamilton  county.  Ohio,  In  which  coonty 
BBltl  testator  was  a  resident  at  tne  time  of 
bis  death;  and  her  said  contract  was 
made  and  entered  Into,  and  bears  date,  at 
Mlddletown,  Ohio.  Plaintiff  Is  unable  to 
state  tbe  amount  of  the  Interest  held  by 
herfor  lite  In  said  estate,  but  It  alleges  it 
to  be  more  than  sufficient  to  pay  said 
debt.  Said  Margaretta  M.  Frank  and 
Augustus  P.  Frank  are  now  tbe  duly  ap- 
pointed and  qualified  trustees  of  a^ld 
estate  of  Augustus  W.  Frank,  and  hold 
said  life  estate  in  trust  for  said  Emma 
Stanage,  Plaintiff  has  demanded  of  said 
John  L.  Stanage  tbe  payment  of  said  In- 
debtedness, which  he  refused  to  pay,  where- 
fore tbe  plaintiff  prays  that  the  court  may 
find  and  adjudge  tbe  amount  due  to  It 
from  said  John  i/.  Stanage.  and  may  find 
the  amount  of  the  life  Interest  of  said 
Emma  stanage  In  said  estate  of  An- 
gnatus  W.  Frank,  and  may  order  tbe  same 
to  be  sold  for  tbe  payment  of  said  debt 
and  Interest,  and  the  costs  of  this  action, 
and  for  other  proper  reliel. " 

Interrogatories,  annexed  to  the  peti- 
tion, were  propounded  to  Margaretta  M. 
Frank  and  Augustus  F.  Frank,  request- 
ing them  to  state  (1)  what  share  or 
proportion  Emma  Stanage  had  In  the 
estate  of  Augustus  W.  Frank;  (2)  of  what 
property  and  asaete  the  said  estate  con- 
sisted; and  (8)  at  what  date  bad  tbe  In- 
terest of  Emma  Stanage,  coming  to  her 
by  virtue  of  said  life  estate,  been  paid. 

The  following  la  a  copy  of  tbe  agree* 
ment  executed  to  the  i^aintiff  by  Emma 
Stanage.  to  which  reference  is  made  In 
tbe  petition:  "This  agreement,  entered 
into  between  Emma  Stanage  of  the  first 
part,  and  tbe  Card  Fabrique  Company,  of 
the  second  part,  witnesseth:  Whereas, 
tbe  party  of  the  second  part  has  ap- 
pointed John  It.  Stanage,  haaband  of  the 
party  of  the  first  part,  their  agent,  for  tbe 
sale  of  articles  of  merchandlae.  and  also 
sell  to  said  John  L.  Stanage  said  articles 
of  merchandise,  whereby  large  sums  of 
money  and  property  will  come  Into  his 
possession  and  cimtrol  as  such  agent,  and 
the  said  John  L.  Stanage  baa  and  will  be* 
come  indebted  to  them  In  lai^  soma  by 
reaaoD  of  sales  made  by  lilm,  which  may 
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or  will  be  evidenced  by  notes  or  accept- 
ances, ^ven  to  eaiU  party  of  the  eecoud 
part  fortlie  same, or  portloneof  ttie  eame; 
and  wbereas,  said  party  of  the  flrst  part, 
ownlnfc  la  lier  own  name  certain  real  and 
personal  property,  and  deslrlns  to  aid 
Jier  said  bnaband.  John  L.  8tanage>  by 
these  presentrt  agreea,  in  consideration  of 
one  dollar,  paid  to  ber  by  said  party  of 
the  second  part,  and  dues  become  surety 
for  said  John  L.  Stanage  iu  the  sum  of 
fifteen  thousand  dollars  for  the  obliga- 
tions aforesaid,  and  tne  faithlnl  perform- 
ance on  the  part  of  said  John  L.  Stanage 
of  hla  dotles  as  each  agent,  and  the  ac- 
counting for  and  payment  of  all  money) 
and  surrendering  uf  all  property  which 
may  conio  Into  bis  possession  or  control 
as  sncli  agent  to  said  party  of  the  second 
part  when  demanded,  and  tfaa  payment  of 
indebtedness  when  due  ond  required.  It 
1b  understood  and  agreed  that  In  no  event 
shall  said  Emma  F.  Stanage  be  liable  as 
surety  aforesaid  In  a  sum  exceeding  fifteen 
tbonsand  dollars,  and  the  said  par''y  of 
the  secobd  part  accepts  said  Emma  F. 
Stanage  assurety  aforesaid,  upon  the  faith 
and  credit  of  ber  separate  estate.  In  wit- 
ness whereof  we  have  hereto  wtonrhands 
and  seals  at  Mlddletown,  Ohio,  on  this 
16th  day  of  March.  A.  D.  1886.  Emma  F. 
Stanage.  The  Card  Fabrlque  Co.,  by  H. 
Anhly,  Secretary.  H.  L.  Hoffman,  (Wit- 
ness.)  Minnie  Bartell.  (Witness.)" 

The  defendants  John  L.  Stanage  and 
Emma  Stanage  being  nonresidents  of 
Ohio,  and  residents  of  Missouri,  the  plain- 
tin  filed  an  affidavit  In  the  asnal  form,  to 
obtain  service  by  pobUcatlon.  Emma 
Stanage  acknowledged  service  upon  her- 
self personally  of  a  copy  of  the  summons 
and  petition  at  her  reoldence  in  Missouri, 
and,  without  submitting  herself  to  the  Ju- 
risdiction, moved  to  set  aside  such  service. 
The  record  shows  that  this  motion  was 
heard  and  granted,  the  alleged  service,  by 
stipulation  of  counsel  for  plaintiff  and  de> 
fendaotSfto  have  the  same  force  and  effect 
(and  no  more)  as  If  service  had  been  made 
by  publication.  Snbsequently,  on  a  mo- 
tion for  Judgment  Sled  by  the  plalatllT,  the 
petition  was  dismlased.  The  Judgment  of 
dismissal  was  affirmed  by  tbe  superior 
court  in  general  term,  and  error  is  prose- 
cuted to  this  court,  on  tbe  ground  that 
the  court  erred  in  setting  aside  said  serv- 
ice, overruling  the  motion  forjadgment, 
and  In  dismissing  the  petition. 

L.  C.  Black  and  Jordan  &  Jof^an,  for 

Slain  tiff  In  error.  Boelker  &  Jelke,  for  de- 
indanta  in  error. 

DICKMAN.  J.,  (after  stating  the  facts.) 
It  is  contended  In  behalf  of  the  plaintiff 
that,  uuder  the  statutes  in  force  iu  the 
year  1886,  an  action  was  maintainable  In 
equity  to  charge  the  separate  estate  of 
Mrs.  Stanage,  a  nonresident  of  this  state, 
upon  her  alleged  liability  under  the  writ- 
ten agreement  entered  into  between  her- 
self and  the  plaintiff,  and  that  the  court 
acquired  Jurisdiction  over  her  purBun 
through  constructive  service  by  publica- 
tion. Manifestly,  from  the  terms  uf  the 
agreement,  tbe  wife,  in  becoming  surety 
lor  her  husband.  Intended  to  charge  ber 


separate  real  and  personal  property,  lo 
tbe  amount  epeclOed,  for  the  payment  of 
any  future  indebtedness  he  might  incur  to 
the  company  as  a  purchaser  of  or  as  hh 
agent  for  tbe  sale  of  its  goods  and  mer- 
chandise. Whether  there  Is,  Id  fact,  aor 
Indebtedness  of  the  husband  for  which  tbe 
wife's  estate  should  be  liable,  is  not  as 
Issue  that  has  been  reached ;  the  only  in- 
quiry having  lieen  as  to  a  remedy  by  eqnl- 
tableprocedure,and  thesnfflclency  of  serv- 
ice by  publication.  If  no  personal  Judg- 
ment co  aid  be  rendered  against  the  wile, 
the  obvious  remedy  of  tbe  plaintiff  would 
be  an  appeal  to  theeoort.  In  theexerdss 
of  Its  equity  powers,  to  lay  hold  of  the 
wife's  Reparate  property,  and  apply  ft  Id 
payment  ul  berequltable  obligations.  Al- 
thongh  no  specific  lien  was  created  An  her 
separate  property  by  the  written  con- 
tract, yet  there  would  be  an  equitable 
charge  upon  her  estate,  and  a  liabllitjor 
It  to  be  talcen  In  payment  by  decree,  as  a 
man's  property  may  be  taken  on  execu- 
tion. 

But  by  statutes  In  force  when  tbe  writ- 
ten agreement  In  question  was  entered  is- 
tn,  and  when  tbe  original  action  was  com- 
menced, a  married  woman  may  now  sue 
and  be  sued  at  law  as  if  she  were  an  as- 
married  woman ;  and  any  JodgmeDt  ren- 
dered against  bermay  beenforced  as  if  she 
were  unmarried,  and  ber  property  ma; 
be  taken  on  execution  to  satisfy  such  Judg- 
ment, to  tbe  same  extent  that  the  prop- 
erty of  her  husband  might  be  taken  in  sat- 
isfaction of  a  Judgment  agaiust  bim.  By 
section  SI09  uf  the  Bevlsed  Statutes.  (Act 
April  14,  3884  :  81  Ohio  Lews,  209.)  "tbe 
separate  property  of  the  wife  shall  be  un- 
der hersolecuntrol.and  shall  nut  betaken 
by  any  process  of  law  for  the  debts  of  ber 
husbaud.  or  be  In  nuy  manner  conveyed 
or  incumbered  by  him;  and  she  may, In 
ber  own  name,  durlog  coverture,  cuntr«ct 
to  the  same  extent  and  In  the  same  man- 
ner as  It  she  ware  unmarried.  By  section 
49D6.  (Act  March  20.1884  ;  81  Ohio  Laws, 
65,)  "a  married  woman  shall  sue  and  be 
sued  as  if  she  were  unmarried,  and  her 
husband  shall  be  Joined  with  her  only  whes 
tbe  cause  of  action  Is  In  favor  of  ur 
against  both  ber  and  her  husband."  And 
by  section  6»19,  (Act  March  ao.  1884;  fU 
Ohio  Laws,  65,)  "when  a  married  woman 
sues  or  Is  sued,  like  proceedings  shall  be 
had,  and  Judgment  rendered  and  enforced, 
as  if  she  were  unmarried,  and  her  property 
and  estate  shall  be  liable  for  the  Judgment 
against  her;  but  she  shall  be  entitled  to 
the  benefits  of  all  exemptions  to  heads  of 
tamllieB."  Tbe  established  rule  Inequity 
is  that  a  feme  covert,  acting  with  respect 
to  her  separate  property.  Is  competent 
to  act  in  all  respects  as  If  she  were  a  feme 
solfl,  though  she  is  not  ho  far  a  feme  sole 
that  a  personal  decree  can  be  bad  against 
her.  Peucock  v.  Monk,  2  Vee.  Sr.  19U; 
Uulme  V.  Tenant,  1  Brown,  Cb.  19;  Clan- 
cy. Husb.  &  Wife,  (2  Amer.  Ed.,  1837,) 
282,  881.  But  by  the  statutes  of  this  stnte 
a  new  policy  has  been  adopted,  and  s 
radical  change  effected,  and  a  married 
woman  has  been  placed  upon  theRsne 
footing  with  bur  hUHband  in  respect  to 
the  Judgments  or  decrees  that  may  tw  ren- 
dered against  ber,  and  as  to  the  remedial 
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rlgbts  of  creditors  against  ber  separate 
estate.  It  Is  ui-ged,  buwever,  od  tbe  part 
fit  tbe  plaintiff,  that  the  lex<alature  de- 
alKned  to  give  a  twoluld  remedy,  or  to  en- 
large tbe  reise<ly  (or  and  against  married 
women,  hy  anthorlzlng  an  action  at  law ; 
thus  u|>enlDg  all  fornms  as  to  ber.and  not 
only  graiiting  tbe  creditor  tbe  right  to  aue 
at  law,  but  leaving  to  blm  also  his  remedy 
by  salt  In  equity,  where,  ander  the  adjudi- 
cations, that  rigbtezlets.  But  tbe  evident 
intention  of  tbe  legtalatDre  was  not  to  en- 
lanre  or  Increase  tbe  remedies  or  liabilities 
of  tbe  wUe,  bat  merely  to  change  tbe  form 
of  remedy.  II  tbe  bosband  wereaoed  as 
aarety  for  another,  upon  an  agreement  In 
writing  substantially  the  same  as  that  to 
which  Mrs.  8tanage  became  a  party,  It 
would  not  be  claimed  that  by  the  terms 
of  the  agreement  bis  estate  might  be  sub- 
jected In  equity  by  a  proceeding  In  rem; 
and  the  remedy  would  be  restricted  to  a 
personal  Judgment  against  him  at  law,  to 
t>e  followed  by  ejcecutlnn.  Nor  Is  it  to  be 
held  that  under  the  Htatntory  provisions 
relieving  the  wife  from  tbe  trammels  of 
coverture,  and  placing  ber,  as  a  feme  sole, 
on  the  same  plane  with  her  husband  In 
prosecuting  and  defending  her  property 
rights  Id  the  courts,  she  was  to  be  bur- 
dened with  enlarged  remedies  and  liabili- 
ties, by  not  only  authorizing  against  her, 
as  against  her  husband,  a  personal  Judg- 
ment at  law,  but  aluo  subjecting  ber  to  the 
alternative  remedy  of  having  her  separate 
estate,  at  the  election  of  tbe  creditor. 
Charged  In  eqolty,  though  not  incumbered 
by  any  spet^flc  lien. 

Was  tbe  service  by  publication  adequate 
to  give  tbe  court  Jurisdiction  over  the  per- 
son of  tbe  defendant  Mrs.  Stanage?  In 
our  Judgment,  the  service  nna  not  suSt- 
cient.  By  section  504K  of  the  Bevlsed  Stat- 
utes, regulating  constructive  service,  it  is 
provided  that  service  may  be  bad  by  pub- 
lication "(Sllaactlonstn  wfalcbit  IsHougfat 
by  a  provisional  remedyto  take  or  appro- 
priate in  any  way  the  property  of  the  de- 
fendant when  the  defendant  Is  a  foroign 
corporation,  or  a  nonresident  of  the  state, 
or  tbe  defendant's  place  of  residence  Is  un- 
known. (4)  In  actions  which  relate  to, 
or  the  sabjeet  of  which  Is,  real  or  personal 

Sroperty  In  this  state,  when  a  defendant 
as  or  claims  a  Hen  thereon,  or  an  actual 
or  contingent  interest  therein,  or  tbe  relief 
demanded  cousists  wholly  or  partly  In 
excluding  blm  from  any  Interest  therein, 
and  such  dtiendant  lu  a  nonresident  of 
the  state,  or  a  foreign  corporation,  or 
bis  place  of  residence  cannot  be  ascer- 
tained." The  plaintiff  did  not  see  dt  to 
reeort  to  tbe  provisional  remedy  of  at- 
tachment, with  or  without  proceediuKs  In 
gurulsliment.  Hie  service  un  the  defend- 
ant, by  publication,  did  not,  therefore, 
avail  him  under  clause  3  of  the  above- 
named  section  ol  theatatates.  And, as  to 
e1aDse4  of  the  section,  If,  in  the  original 
action,  Mrs.  Stanage  was  to  be  regarded 
In  the  light  of  a  feme  sole,  against  whom 
It  was  competent  to  render  a  personal 
Judgment  at  law,  tbe  written  contract  In- 
to which  she  had  entered  might  furnish 
ground  upon  whkh  tu  base  an  action  at 
law  for  tbe  recovery  of  money  only,  with 
porsonal  Judgment  agalnat  ber,  to  be  en- 


forced as  it  she  were  unmarried.  Bnt  we 
find  no  provision  in  tbe  written  contract 
that  wonid  entitle  the  plaintiff  to  main- 
tain an  action— within  tbe  meaning  of 
clause  4— ol  which  tbe  subject  might  he 
real  or  personal  property,  and  in  which 
the  relief  demanded  might  consist  in  ex- 
cluding the  defendant  fr>>m  ber  interest  Id 
sneb  property.  Jadgment  affirmed. 


(14fi  III.  263) 

DOLL  et  al.  v.  PEOPLE,  to  Use  of  CLARK 

COUNTY.' 

(Supreme  Conrt  of  Illinola.  April  8,  1883.) 

County  Trbabuker— Actiok  oiv  Boxo— Estoppbl 

— evidbkcb. 

1.  In  aa  action  against  a  county  treasTirer, 
and  the  sureties  on  his  bond,  for  failure  to  pay 
over  to  his  sueeeasor  a  balance  shown  by  nii 
official  aocoants  and  reports  to  have  been  in 

his  hands,  the  sareties  arc  estopped  tvom 
showiog  that  the  reports  and  accounts  er- 
rooeoasly  represented  that  the  treaanrer  bad 
received  certain  moue;  from  his  predecessor, 
wliich  he  had  not  in  fact  received,  since  the 
keeping  of  sach  accounts,  and  rendering  of 
aach  reports,  are  part  of  the  treasurer's  official 
duties,  for  tbe  due  performance  of  which  his 
bond  is  conditioned. 

2.  Where  a  receipt  from  the  treasurer  to 
his  predecessor,  claimed  to  have  been  found  in 
the  treasuret^a  office.  Is  read  in  evidence  in 
such  action,  the  refosal  to  allow  the  defend- 
ants to  show  that  the  receipt  was  not  deliv- 
ered, and  waa  not  filed  in  the  treasurer's  of- 
fice, is  harmless  error,  where  there  is  other 
evidence  before  the  jnry  to  show  that  the 
treasurer  hod  acksowfedced  receiving  the  sum 
named  in  the  receipt. 

3.  The  admission  in  evidence  of  the  report 
of  an  expert  who  had  examined  the  treasurer's 
accounts  is  not  error,  where  the  expert  testi- 
fies orally,  at  the  request  of  the  objecting 
party,  to  the  facta  atated  in  the  report. 

Appeal  from  appellate  court,  third  dis- 
trict. 

Action  of  debt,  brouRht  by  the  people  of 
tbe  state  of  Illinois,  for  the  use  of  Clark 
county,  against  Dnniel  D.  Doll,  John  Mor- 
ton, A.  H.  Kenter,  William  P.  Griffith,  and 
Aaron  P.  Cole  upon  an  official  bfmd. 
Plaintiffs  obtained  Judgment,  which  was 
affirmed  by  the  appellate  conrt.  Defend- 
ants appeal.  Affirmed. 

Golden  &  Hamlll,  for  appellants.  Gra- 
ham &  Tibbs,  and  T.  L.  Orndurff,  State's 
Atty.,  for  appellees. 

CRAIG,  J.  This  was  an  action  tor  debt, 
in  the  name  of  the  people,  for  the  use  of 
Clark  county. on  the  official  bond  of  Aaron 
P.  Cole,  as  county  treaanrer.  The  bond 
was  executed  and  approved  for  theofficial 
terra  of  Aaron  P.  Cole,  as  county  treas- 
urer, beginning  on  the  flrst  Monday  In  De- 
cember. 1886,  and  endine  on  tbe  first  Mon- 
day In  December,  1890.  The  breach  of  doty 
alleged  In  the  decluratlou  was  tbe  failure 
of  the  treasurer  to  pay  over  to  his  snceee- 
Bor  tbe  amounts  of  money,  belonging  to 
the  county.  In  his  hands  at  tbe  expiration 
of  bis  term  of  office.  To  the  declaration 
the  defendants. Cole  and  bis  sureties  In  tbe 
bond,  pleaded  non  est  factum,  not  svom 


Uli^ported  by  Louis  Boiaot,  Jr.,  Esq.,  of  tiia 
Chicago  bar. 
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to,  and  peitormed.  Id  addition  to  the 
two  pleas  mentioned,  Jobo  Martin,  A.  H. 
Kester,  D.  B.  Doll,  and  William  R.Oriffltb, 
four  of  tbe  sureties  on  the  official  bond, 
filed  three  additional  pleas,  Sua.  S,  4,  aud 
5.  As  tbese  pleas  are  eobstaDtlally  alike, 
It  win  onlj  be  neceaaary  tt^  set  out  tbo 
first  one,— Nu.  3.  Id  tbia  plea  It  Is  aet  up 
that  "the  several  aealsDments  of  breaches 
In  said  declaration  mentioned  are  for  one 
and  tbe  same  matter,  namely,  tbe  failure 
of  tbe  Bald  Aaron  P.  Cole,  wben  be  was 
succeeded  In  oflBce  by  T.  R.  Corn  well,  bis 
duly-qualified  successor  In  ofHce,  to  pay 
over  to  tbe  said  T.  R.  Cornwell,  the  sum 
of,  to  wit,  aeven  thousand  dollars,  shown 
by  the  books  of  the  treasury  to  be  due  and 
payable  to  said  T.  R.  Cornwell  as  succes- 
sor Id  office.  But  these  defendants,  as  to 
the  sum  aforesaid,  beln^  the balancesho  WD 
by  the  treasnrer's  books,  tu  wit,  tbe  sum 
of  seren  thousand  dollars,  say  that  In 
truth  and  In  tact  said  sum  of  seven  thou- 
sand dollars,  or  any  sum  shown  by  aald 
books  to  be  due  and  payable  to  said  T.  R. 
Cornwell,  successor  In  ofBce,  never  Id  fact 
was  received  by  the  said  Aaron  P.  Cule, 
or  came  Into  bis  bands,  as  treasorer  of  the 
county  of  Clark  aforesaid,  bnt  was  the  bal- 
ance of  a  defalcation  of,  to  wit,  twelve 
thouaand  dollars,  due  and  payable  from 
one  Thomas  W.  Uole,  and  the  securities 
upon  bis  official  bond  as  county  treasurer 
for  the  term  of  office  Immediately  prior  to 
aud  as  tbe  predecessor  In  office  of  the  said 
Aaron  P.  Cole;  and  these  defendants  say 
that  saeb  defalcatioD  did  not  occur  during 
the  term  of  office  of  the  said  Aaron  P. 
Cole,  or  while  these  defendants  were  his 
sureties,  nor  while  the  bond  sued  upon 
waa  In  force,  but  that  the  said  Thomas  W. 
Cole  was  duly  elected  treasurer  of  the 
county  of  Clark  in  April,  1883,  and  duly 
qnallfled,  and  gave  bond  as  such,and  con- 
tinned  In  office  till  December,  1886,  when 
he  was  surveeded  In  office  by  the  said 
Aaron  P.  Cole,  and  that  the  defalcation 
aforeaaid  occurred  during  the  term  of  office 
of  the  said  Thomae  W.  Cole,  for  which  the 
official  bond  of  the  said  Thomas  fV.  Cole 
Is  alone  liable;  the  said  sum  of  money,  be- 
ing the  anm  sued  for,  being  due  and  pay- 
able from  the  said  Tbomas  W.  Cole,  the 
same  never  having  been  paid  over  in  fact 
to  the  said  Aaron  P.  Cole,  his  successor  In 
office,  nor  was  the  said  sum  <ir  money  ever 
received  bythesald  Aaron  P.  Cole  as  treas- 
urer aforesaid ;  and  this  these  defendants 
are  ready  to  verify."  To  tbe  three  pleas 
the  court  sustained  a  demurrer,  and,  the 
defendants  electing  to  abide  by  the  pleas, 
atrial  waa  bad  on  tbe  issuesformed,  wblcb 
resulted  In  a  Judgment  of  95,081.71  against 
the  defendants,  which  on  appeal  was  af- 
firmed In  the  appellate  court. 

It  appears  from  the  record  that,  upon 
the  expiration  of  one  year  from  the  time 
Cule  became  treasnrer,  he  sobmltted  to 
the  couDty  board  of  Clark  county  a  report, 
nnder  oath,  showing  the  money  which 
came  Into  his  hands  from  bis  predecessor, 
and  from  all  other  sources,  during  the 
yetir;  amounts  paid  out,  and  the  balance 
remaining  in  his  bauds.  The  report  so 
made  was  audited  and  approved  by  the 
eoDDty  board.  Tbe  same  course  was  pur- 
aned  at  the  eod  of  tbe  second  and  third 


years.  At  the  ezpiratlOD  of  tbe  fonrtli 
year  the  treasurer  made  his  final  report, 
showing  a  balance  In  bis  hands  of  f  7,198.- 
73,  which  was  also  audited  and  approved 
by  the  county  board.  It  also  appvan 
from  the  record  that  Cole  bad  In  hie  office 
abooh  in  which  bekeptarecord  of  moneys 
received  and  disbursed  during  his  four-year 
term  ol  office.  His  account  with  tbe  coun- 
ty, as  contained  In  this  record,  correspond- 
ed with  his  account  asBhown  by  hlafoor 
reports  made  to  the  county  board.  On 
the  trial  these  four  reports,  together  with 
tbe  action  of  the  county  upon  them,  and 
the  book  containing  a  record  of  tbe  trans- 
actions of  the  treasurer  during  bis  term  of 
office,  which  be  turned  over  to  hla  soccea- 
sor,  were  all  read  In  evidence  by  the  plata- 
tlff.  For  the  purpose  of  overcoming  the 
force  and  effect  of  this  evidence  tbe  defend- 
ants, sureties  on  the  bond  of  Cole,  called 
certain  witnesses,  and  undertook  to  im- 
peach this  record  evidence,  and  prove  that 
Cole  did  uot  In  fact  recHvethe  money  fmm 
his  predecessor  that  he  had  reported;  that 
the  report  was  false,  and  bis  predereenor 
was  a  defaulter.  But  tbe  eoorts  held  that 
the  reports  of  the  coUeetor,and  his  official 
record,  could  not  be  Impeached  or  con- 
tradicted by  tbe  offered  evidence;  end  thli 
ruling,  and  the  duclalon  of  tbe  court  In  sus- 
taining a  demurrer  to  the  pleas,  which.  Id 
substance.  Involves  the  same  qaeBtloii,are 
tbe  principal  alleged  errora  relied  upon  to 
reverse  tbe  Judgment  of  tbe  appellate 
court. 

Section  6,  c.  86.  p.  828,  Hard.  St.,  pro- 
vides that  "every  township  treasurer  aball 
keep  proper  books  of  account.  In  whicb 
he  shall  keep  a  regular,  just,  and  true  ac- 
count of  all  moneys,  revenues,  and  fandH 
received  by  falm,  stating  particularly  the 
kinds  of  funds  received,— whether  In  gold, 
silver,  CQunty  orders.  Jury  certificates, 
auditor's  warrants,  or  other  tonds  ae- 
tboriied  by  law  to  be  received  ae  rev- 
enues; the  time  when,  of  whom,  and  od 
what  account,  each  particular  snm  ut 
money  or  other  funds  was  received;  and 
also  of  all  moneys,  revenues,  and  fuods 
paid  out  by  blm  agreeable  to  law,  stat- 
ing partleulaily  the  time  when,  to  whom, 
and  on  what  account,  payment  is  made. 
Sec.  6.  Said  books  of  account  shall  he  free 
to  the  inspection  of  all  persons  wishlDS  to 
examine  tbe  same."  Section  10  provideH 
that  ~  the  county  Ireasnrer  of  each  connty 
shall  report  to  tbe  connty  board,  at  each 
regular  term  thereof,  the  amount  of  mon- 
ey, county  orders,  jury  certlficatea,  and 
other  funds  he  may  bave  received,  from 
every  source,  since  his  last  accounting, 
stating  by  whom,  on  what  account,  and 
at  what  time  paid  into  the  treasury,  and 
alRo  tbe  amount  of  all  payments  from  tbe 
treasury,  stating  particularly  to  whom, 
on  what  account,  and  at  what  time,  paid 
out:  also,  tbe  amonnt  of  money,  coaoty 
orders.  Jury  certificates,  and  other  fnndfl 
In  his  bands."  The  bond  which  theaarp- 
tleaexecnted, In  express  terms,  required  tbe 
treasurer  to  perform  all  tbe  duties  whIcb 
are  or  may  be  required  by  law  to  be  pe^ 
formed  by  lilm  as  treasurer  of  tbe  county. 
One  of  the  duties,  therefore,  which  tbe 
sureties  agreed  that  tbe  treasurer  shoold 
perform,  waa  to  ke^  propor  books  of  ac- 
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count.  Another  was  that  the  treasarer 
shall  rpport  to  tbe  county  board  at  each 
resnlarterm  tbereoT.  Tbem  were  duties 
tbat  tbe  snreties  bound  tbemselvea  tbat 
tbe  treasurer  abonid  faitblnlly  dlsnbarge. 
Shall  tbe  soretlee  who  obliKated  them- 
Mlves,  by  esecotlus  the  bond,  that  the 
treasurer  shonld  keep  proper  bonks  of  ac- 
count, and  repurt  to  the  county  board  tbe 
a  moont  of  mouey  received  and  paid  oat, 
after  tbe  treasarer  has  performed  these 
duties  under  oath,  be  permitted  toliiipeach 
and  falsify  tbe  books  and  reports  of  tbelr 
principal?  So  far  as  the  treasarer  him- 
self is  concerned,  he  is  concluded  by  the 
books  and  reports  made  to  the  county 
board ;  and  In  City  of  Chicago  v.  Gage,  »5 
111.  62S,  where  the  treasarer  was  hie  own 
HaccesRor,  it  was  held  that  as  respects 
balances  in  his  hands  at  the  close  of  the 
first  term,  if  be  entered  tbem  in  bis  treas- 
urer's books  as  actually  come  to  bis 
bands  from  bis  predecessor,  and  continned 
from  time  tu  time  to  return  and  report 
tbe  same  as  In  bis  hands,  both  he  and  his 
sureties  would  be  concluded,  in  an  action 
on  his  bond  for  the  second  term,  from 
denying  tbat  these  balances  did  actually 
come  to  his  bands  as  treasarer.  Tbe 
samernlewas  also  announced  In  Murley  v. 
Town  of  Metamora.  78  III.  894,  and  fol- 
lowed In  Roper  v.  Sansamon  Lodge,  91 
111.  518.  Tbe  same  question  again  arose 
in  Cawley  t.  People,  95  111.  260.  and  In  de- 
ciding; the  case  It  is  said:  "It  is  next  In- 
sisted tbat  the  court  erred  iu  iMrmittlng 
the  report  of  the  treasurer  to  be  read  in 
evidence,  and  In  refusing  to  permit  appel- 
lauts  to  show  tbe  mtmey  was  not  In  tbe 
treasurer's  hands  daring  the  time  be  acted 
as  treasarer  under  the  bond  they  bad 
signed. "  In  the  case  of  City  of  Chicago  v. 
Gage,  supra,  it  was  held  tbat  where  tbe 
law  requires  a  city  treasarer  to  make  and 
keep  an  account,  and  make  statements 
thereof  at  apecifled  times,  under  oath,  as 
to  receipts  and  disbursements,  and  bal- 
ances o*^  hand,~tbese  acts  being  witbtn 
bis  ofDclal  duties,  for  the  performance  of 
which  the  conditions  of  his  official  bond 
provided,— in  an  action  on  tbe  bond  the 
snreties  are  concluded  from  showing  tbat 
tbe  amoont  %o  appearing  as  treasnry  bal- 
ances la  tbe  bands  of  their  principal  waa 
not  actually  In  the  treasury  at  the  time. 
1>ngan  v.  Taylor.  180  111.412,  22  N.  E.  Rep. 
745,  Is  also  a  case  In  point.  There,  In  a 
anlt  on  tbe  offlcia>  bood  of  a  township 
treasurer  of  schools,  tbe  entries  in  bis 
books  of  aceonnt  of  moneys  In  bis  bauds 
at  the  date  of  the  bond,  and  bis  report  at 
the  last  day  of  bis  term  frf  office,  showing 
tbe  amount  of  ecbool  moneys  then  In  his 
bands,  were  held  conclusli^e  upon  his  sure- 
ties, and  they  were  held  estopped  from 
showing  such  entries  and  report  untrue. 
Stern  v.  People,  96  111.  475,  baa  been  cited 
by  defendants  as  holding  a  different  doc> 
trine.  This  Is  a  rotsapprehenslon  of  the 
aeope  of  the  decision  In  tbat  case.  Wheth- 
er the  records  a  treasurer,  and  the  re- 
ports made  by  blra  to  a  county  board, 
were  conclusive  on  the  sureties,  was  not 
ralsod  or  decided  in  tbat  case.  Here  the 
treasurer  was  not  bis  own  successor.  He 
succeeded  bis  father,  Thomas  W.  Cole. 
But  the  principle  which  should  gorern  us 


as  to  tbe  question' Involved,  had  Cole 
been  bis  own  successor,  must  control  here. 
There  may  be  some  slight  considerations, 
which  may  apply  where  the  officer  suc- 
ceeds himself,  which  do  not  seeoi  to  be  ap- 
plicable when  he  sacceeds  another  person ; 
but  we  perceive  no  substantial  ground 
upon  wblrbltean  be  held  that  the  sure- 
ties  In  tbe  one  case  should  be  precluded 
from  Impeaching  the  reports  of  the  treas- 
urer, and  allowed  the  same  right  In  tbe 
other  case.  Tbe  bond  executed  by  the 
sureties  In  each  case  la  the  same,  and  the 
obligation  Imposed  by  the  bond  is  tbe 
same,  and,  under  such  circumstaucea, 
upon  what  ground  can  one  rule  be 
adoited  in  one  caae,  and  a  diCfereDt  rule  In 
another?  When  tbe  treasurer  aasamed 
the  duties  of  the  office,  and  entered  up- 
on the  books  of  his  office  tbe  receipt 
of  a  certain  amount  of  money  from 
his  predecessor,  or  when  he  made  bis 
first  report  to  the  county  board,  which 
showed  thp  amount  received  from  his  pre- 
decesaor,  If  the  money  had  not  been  re- 
ceived, and  tbe  entry  In  the  rpcord  and  re- 
port were  false,  these  auretlca  were  then 
at  liberty  to  call  upon  the  county  board 
to  examine  the  treasurer  under  oath,  as 
provided  by  section  14.  Had  this  coarse 
been  pursued  they  might  have  been  re- 
lieved from  liability  on  the  bond,  but  they 
took  no  action  whatever.  The  record  of 
the  treasurer,  and  his  reports,  were  open 
to  public  inspection,  but  no  question  was 
ever  raised  by  their  suretlea  in  regard  to 
the  correctness  of  tbe  treasurer's  ac- 
counts, aa' shown  by  his  official  record 
and  reports  to  the  county  board,  until  be 
bad  gone  out  of  office,  and  they  had  be«n 
sued  on  bis  official  bond.  The  attempt 
to  challeoge  the  official  record  and  re- 
pt>rtB  of  tbe  treasurer,  made  for  tbe  first 
time  by  the  sureties  when  seed  on  tbe 
offifdal  bond  of  tbe  treasurer.  In  our  opln- 
ioD.  comes  too  late. 

A  few  minor  questions  remnln  to  be  con- 
sidered. Tbe  plaintiffs  read  la  evidence  a 
receipt  for  tl«.617.04,  given  by  Aaron  P. 
Cole  to  Thomas  W.  Cole,  which  purporte<1 
to  have  been  executed  in  December,  1886. 
The  evidence  tended  to  show  that  the  re* 
ceipt  was  found  Id  the  treasurer's  office, 
with  other  papers  pertaining  to  tbe 
office.  The  defendants  offered  to  show 
tbat  the  receipt  was  not  delivered:  that 
it  WQH  not  on  tbe  flies  of  tbe  treasurer's 
office;  that  its  contents  were  not  true, 
and  the  money  was  not  paid.  But  the 
court  reused  to  allow  tbe  evidence.  We 
think  the  defendants  bad  the  right  to 
show,  if  they  could,  that  the  receipt  was 
never  delivered,  or  on  tbe  flies  of  the  treaa- 
nrer'a  office,  but  If  the  receipt  had  been  im- 
peached, and  rejected  as  evldencn,  tbe  re- 
sult of  the  case,  so  far  as  any  fact  eatab- 
llsbed  by  tbe  receipt  was  concerned, 
would  have  been  the  same,  as  there  was 
ample  other  evidence  before  tbe  Jury  that 
the  treasurer.  Cole,  bad  acknowledged  the 
receipt  from  bis  predecessor  of  the  same 
amount  named  In  the  receipt.  The  error, 
thereforn.  if  error  It  was,  did  the  defend- 
ants no  harm.  It  is  also  claimed  tbat  tbe 
court  erred  in  tbe  admission  In  evidence  of 
a  statement  or  report  of  William  Wilson 
and  T.  T.  Price,  ezperta  who  had  ex* 
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«RilDe<1  the  aceoDDtn  at  the  trpasarer.  and 
made  a  report  to  the  county  board.  Wil- 
son testified  as  a  wltaetw  lor  tbe  defend- 
ants, and  In  bla  evldenee  went  over  tbe 
wbGle  groand  embraced  In  bis  report; 
anil  wbetber  hia  report  was  competent 
eviileace,  or  not,  was  entirely  Immaterial, 
aa  defendants  tbemnelves  bad  proven  be- 
fore the  Jury  sabstantlally  all  that  It  con- 
tained. The  jadgment  of  the  appellate 
coort  will  bn  affirmed. 


IIU  111.  373) 

CHENEY  T.  PATTON  et  al.» 
(Supreme  Conrt  of  nitnois.  Jan.  18,  1893.) 
Res  Jcdicata — Fokeolosukb. 
Where  a  mortgagee  RBsigos  the  note 
and  mortgage  for  the  purpose  of  having  the 
mortgage  foreclosed  by  bie  aesignee,  and  re- 
gains title  thereto  after  a  decree  naa  been  ren- 
dered against  his  assignee  in  the  foreclosure 
suit,  audi  decree  is  conclusiTe  ogalnat  him  as 
to  all  matters  that  were  or  that  mig^it  have 
been  litigated  thertin. 

Appeal  from  circuit  court,  Sangamon 
county. 

Bill  by  Prentlae  D.  Cheney  agalnet 
James  W.  Pa tton,  Prancine  £.  Patton.and 
others  to  foreclose  two  mortgBKes,  The 
court  diamiesed  the  bill  as  tu  defendants 
James  W.  Patton  and  Francine  E.  Patton. 
Complatuaut  appeals.  Affirmed. 

A  lull  statement  of  tbe  facts  in  this  ease 
will  be  fonnd  Id  tbe  report  of  the  former 
dechloD,  26  N.  E.  Bep.  7B2. 

ThoB.  F.  Ferns,  John  U.  Palmer,  John 
I.  BInaker.  and  John  Mayu  Palmer,  for 
appellant.  Jas.  W.  Patton,  tor  appellees. 

WILKIN,  J.  This  case  Is  before  ns  a 
second  time.  On  tbe  former  bearing  It 
was  remanded  with  directions  to  tbe  cir- 
cuit court  to  allow  the  parties  to  amend 
their  pleadings  if  they  no  deelred.  See  134 
UL  422.  25  N.  K.  Bep.  703.  After  tbe  case 
was  redocketed  in  the  circuit  conrt,  com- 
pluinunt  amended  bla  bill,  and  to  ao  much 
thereof  as  sought  relief  against  tbe  lands 
claimed  by  tbe  defendants  James  W.  and 
Francine  E.  Patton  they  filed  an  amended 
plea.  Tn  this  plea  a  replication  was  filed 
by  tbe  complainant,  and  the  cause  went 
to  a  second  hearing,  as  to  these  parties, 
on  tbe  Issues  thus  formed.  The  circuit 
court  again  dlsmtsMd  the  Dill  as  to  said 
defendants,  and  the  said  land  claimed  by 
them,  and  the  complainant  appeals. 

In  the  opinion  reported  in  184  III.,  at 
page  437.  25  N.  E.  Rep.  795.  we  said:  "If, 
aa  a  matter  of  fact,  the  ISmith  suit  was 
proeecQted  at  the  Instance  of  plalqtlff  In 
error,  and  for  his  benefit,  then  tbe  ad- 
judication In  that  case  is  binding  and  con- 
clusive upon  him.  Cole  v.  Favorite,  59 
III.  457 ;  Bennitt  v.  Mining  Co.,  119  III.  9,  7 
N.  B.  Bep.  m.  So.  also,  if  Smith,  at  the 
time  of  bis  suit,  was  owner  of  the  notes 
and  mortgages,  and  plaintin  In  error  has 
since  been  reinvested  with  tbe  title,  then 
he  mast  neceBaaril.r  have  derived  sncb 
title  through  Smith,  and  be  In  prirlty 
with  Smith's  title,  and  bound  by  tbe  final 


*Keported  by  Louis  Bolsot*  Jr.*  Esq.,  of  the 
Chicago  bar. 
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decree  In  the  Smith  Case.  In  either  ot  tbe 
events  above  supposed  the  conclaalveness 
of  tbe  adjudication  In  tbe  Smith  Case  wIU 
Include,  not  only  what  wna  determined  In 
that  suit,  but  also  all  other  mattera  prop- 
erly Involved,  and  which  might  have  been 
raised,  and  determined  in  it.  See  Ben- 
nitt V.  Mining  Co..  supra,  and  authorities 
there  cltod."  The  plea  upon  which  this 
hearing  was  bad  in  the  circuit  court  Is 
tbe  same  as  the  one  before  us  when  the 
above  decision  was  made,  with  the  ad- 
ditional averment  that  before  Smith  filed 
his  bill  in  the  Uaeonpfn  circuit  conrt 
Cheney  assigned  and  transferred  said 
notes  and  mortgages  by  Indondng  his 
name  thereon,  and  delivering  the  same, 
with  said  mortgages,  to  the  said  Henry 
J. Smith ;  that  the  legal  title  to  said  noten 
and  mortgages  was  In  said  Henry  J. 
Umltbnt  tbe  time  nt  theailogof  hlaealA 
btil;  that  the  complainant  herein  bad 
notice  of  tbe  pendency  erf  said  salt  of 
Henry  J.  Smith,  and  the  same  was  prose- 
cuted wltb  tbe  knowledge  and  consent  of 
tbe  plaintiff,  and  in  bis  interest,  and  for 
his  benefit;  that  after  the  commencement 
of  the  same  the  cumplaioaot  herein  ao- 
iinlred  from  said  Henry  J.  Smith,  and  was 
reinvested  with,  the  legal  title  to  said 
notes  and  mortgagee,  and  was  In  privity 
wltb  tbe  title  of  said  Henry  J.  Smith." 
It  will  be  seen  that  this  amendment  bjr 
its  allegations  makes  tbe  decree  In  the 
^mitb  Case  etlMtnal  as  u  bar  to  this  ac> 
tion,  within  the  language  of  the  foregoing 
decision,  on  both  of  tbe  grounds  therein 
Indicated,  via.:  The  legal  title  tu  said 
notes  and  mortgages  was  translerred  tu 
and  held  by  Smith  when  that  bill  waa 
filed,  and  afterwards  complainant  became 
reinvested  wltb  said  title  through  Smltb, 
and  In  privity  wltb  bis  title;  also  that  the 
Smith  snttwaa  prosecuted  wltb  the  knowl- 
edge  and  consent  and  in  the  interest  and 
for  the  benefit  ot  complainant.  Tbe  only 
question,  therefore,  upon  this  branch  of  the 
case  Is,  was  one  or  both  ot  these  allegations 
of  the  plea  supported  by  the  evidence?  If 
they  were,  then,  unless  what  was  said  In 
tbe  former  decision  of  tbe  case  Is  wrong;, 
appellees*  defense  under  the  plea  of  res 
adjudlcata  was  complete,  and  all  other 
questions  raised  on  tbe  record  become 
unimportant.  Connsel  lor  appellant  din- 
pose  ot  the  qoestlon  oT  proof  nn  the  first 
branch  of  tbe  plea,  without  reference  to 
tbe  evidence,  upon  the  ground  that  this 
court  decided  in  Patton  v.  Smith.  113  ill. 
499,  that  Kmith  never  bad  the  title  to  said 
notes  and  mortgages,  and  therefore  tbejr 
say  be  could  confer  no  title  upon  com- 
plainant, and  there  could  be  no  privity  ot 
title  between  them.  It  will,  however,  be 
seen  by  reference  to  that  case  that  wheth- 
er the  legal  title  to  the  notes  and  mort- 
gages, as  between  Cheney  and  Smith,  was 
ever  In  the  latter,  was  neither  befom  tbe 
court  nor  decided.  It  Is  there  expressly 
said:  "Tbe notes  purport  to  be  aaslgued 
on  the  S3d  day  ot  May,  1877.  by  Cheney  to 
Smith,  and  both  of  these  parties  testify 
that  the  notes  were  sold  and  assigned  on 
that  date."  The  controversy  on  ihla 
branch  of  tbe  case,  then,  was  whether 
Smith  was  a  bona  fide  owner,  and  tber^ 
fore  not  concluded  by  tbe  Heatun  decree 
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aa  it  was  then  conceded  Obeney  waa. 
Patton  did  not  tben  claim  that  there  waa 
not  an  asB^niaeDt  of  the  nutra  lu  fact, 
bat  hii  Insisted,  as  be  does  dow,  that  the 
nssifKninent  was  a  mere  shJIt  on  the  port 
of  Cheney,  aldeil  by  Smith,  to  escape  the 
UeatoD  decree  of  foreclusure,  to  which 
tie  (Cheney)  moat  have  then  thought  be 
waa  a  party.  Ae  before  said,  the  dwlslon 
was  nut  that,  aa  between  Cbeoey  and 
Smith.  Smith  did  not  bold  the  legal  title, 
bat,  on  the  contrary,  the  fact  or  an  as- 
signment is  there  conceded,  hy  which  the 
legal  title  did  pass.  Mor  do  we  ander- 
Btand  It  to  be  denied  now  that  appellant 
did  make  such  an  asRlgnment;  but, 
wbetber  that  fact  ia  denied  or  not.  the 
proof  eatabllabea  It  i>pyond  all  question, 
and  the  teatlmuny  which  prorea  that  fact 
ia  also  a  part  of  the  evidence  which  con- 
clusively proves  that  thu  "Smith  suit" 
was  only  so  In  name,  and  was  In  fact  the 
suit  of  Cheney.  No  good  pnrpose  would 
be  served  by  a  review  ot  that  testimony. 
No  one  can  read  It  without  being  forced 
tu  the  conclusion  that,  from  the  filing  of 
the  bin  to  the  final  dlspoaltlon  of  the  caae 
of  Patton  V.  Smith,  Smith  waa  the  merest 
figurehead,  used  by  Cheney  for  the  pur- 
pose ot  trying  to  avoid  the  Heaton  fore- 
closure. No  stronger  cHse  cuuld  be  pre- 
sented for  the  applicatlun  of  the  Just  rule 
that  the  real  party  In  Interest  to  an  ac- 
tion, whether  so  by  name  or  not.  Is 
bound  by  the  Judgment.  Frepm.  Judgm. 
(2d  Ed.)  g§  174.  175;  Cheney  v.  Pattun.  134 
111.  422,  25  N.  £.  Bep.  792,  and  cases  there 
cited. 

An  attempt  Is  made  to  limit  this  rule  to 
cases  In  which  "an  open,  actual,  and  ac- 
knowledged participation  in  the  manage- 
meot,  conduct,  and  control  of  a  suit,  with 
all  the  actual  rights  ot  a  party,"  Is 
shown;  but  we  d4>  not  think  any  such 
qnallflcatlon  can  be  suHtalned,  either 
npon  principle  or  anthurlty.  The  ques- 
tion in  every  such  case  must  be.  was  the 
party  aought  to  be  concluded  the  real 
party  In  the  action  pleaded  in  bar? 
And,  if  be  waa,  whether  the  action  was 
openly  so  conducted,  or  bis  connectiun 
therewith  concealed.  Is  Immaterial ; 
otherwise  be  who  uses  the  name  of  an- 
other in  which  to  prosecute  a  suit,  for  the 
purpose  of  gaining  some  advantage  over 
his  adversai^,  would  be  given  an  advan- 
tage over  one  who. though  not  a  party  to 
a  salt  In  name,  la  the  party  in  Intareat 
openly,  nnd  lor  an  honest  purpose. 

Again.  It  Is  Insisted  that  at  most  the  ac- 
tion set  up  In  the  plea  Is  no  bar  to  the 
complainant's  right  to  recover  upon  this 
bill,  because  the  only  fuct  there  decided 
was  that  Smith  did  notown  thenotes  and 
mortgages  at  that  time.  As  already 
sbown,  thatls  not  the  real  ecope  of  that 
decision;  but,  if  It  was,  the  position  here 
contended  for  would  he  untenable.  Com- 
plainant In  this  bill,  bein^  the  real  party 
In  the  one  filed  in  the  name  of  Smith,  is 
concluded  not  merely  by  that  which  was 
actually  decided  there,  but  also  by  every 
other  matter  which  might  properly  have 
been  aabmltted  for  derision  on  that  bill, 
and  which  the  plea  here  shows  were  all 
the  matters  at  issue  between  the  partlea 
la  the  present  actiuo.  Cheney  t.  Patton, 
v.34N.B.no.8— 27 


aupra,  and  tlie  nathorltiea  cited.  Caaea 
cited  by  eoanaet  for  appellant  as  holding 
the  contrary  are  not  In  point. 

We  are  very  strungly  ot  the  opinion 
that,  upon  the  whole  record,  appellant  Is 
shown  to  have  been  a  party  to  the  Heatou 
foreclosure,  and  concluded  by  that  decree; 
but  we  have  not  deemed  It  necessary  to 
place  the  affirmance  of  the  decree  below 
Dpon  that  ground.  It.  aa  Is  eameatly  in- 
sisted by  counsel  for  appellant,  the  decree 
of  the  circuit  court  works  a  grievous 
hardship  upon  him,  he  alone  Is  responsi- 
ble for  that  resalt.  Even  if  he  were  not, 
plain  and  well-established  rules  of  law 
cannot  be  disregarded  In  order  to  relieve 
him  from  that  hardship.  Under  the  law 
and  the  erldencn  the  decree  below  ia  right, 
and  It  will  be  affirmed. 


(145  III.  488) 

BRUSOHKH)   V.  DEB  NORD  OHIGAOO 
SGHUETZEN  VERBIN  et  al.' 

(Sapt«ne  Court  of  IlUnois.    June  19,  1893.) 

Bill  dip  Bkview— Flbaj>iko— Gqititt  Phaotiob— 
CuRpouATiONa — Deckib. 

1.  A  bill  of  review  which  sets  out  iQ  full 
the  original  bill,  the  summoos  isBued  thereon, 
the  returns  Indorsed  oq  the  summons,  the  en- 
try of  defendant's  appearance,  the  orders  of 
default  and  reference,  the  master's  report,  and 
depositions  thereto  attached,  and  the  final  de- 
cree based  on  such  report,  is  sufficient  eveii 
though  it  does  not  set  out 'in  full  certain  en- 
hibita  referred  to  in  the  master's  report,  since 
it  is  not  necessary  to  set  oat  in  a  bill  of  review 
the  evidence  on  which  the  decree  was  ren- 
dered. 

2.  The  objection  to  a  U11  of  review,  that 
it  does  not  snow  performance  of  the  reqaire- 
ments  of  the  decree,  is  waived  by  ftdlore,  upon 
d^endant's  first  appearance,  to  move  to  strike 
the  bill  of  review  from  the  files,  or  to  dismiss 
the  suit. 

3.  A  bill  of  review  for  errors  apparent  np- 
on the  face  of  the  decree.  Sled  within  two 
months  after  entry  of  the  decree,  is  in  apt 
time. 

4.  Where  a  defendant  elects  to  abide  by 
his  demurrer  it  is  within  the  discretion  of  the 
court,  on  overruling  the  demurrer,  to  render  a 
decree  without  rulmg  defendant  to  answer. 

6.  In  a  sait  by  a  stockholder  to  set  aside  a 
conveyance  of  the  corporate  property  the  cor- 

S oration  Is  a  necessary  party,  ana  a  decree  ren- 
ered  therein  withont  making  it  a  party  may 
be  set  aside  on  bill  of  review  brought  by  the 
corporation. 

6.  A  decree  rendered  against  a  defendant 
who  has  not  been  served  with  procesB,  and  for 
whom  no  attorney  was  authonzed  to  a^^ear, 
is  void. 

Error  to  drcnlt  conrt.  Cook  county ;  M. 
F.  Tuley,  Jhdge. 

Bill  of  review  brought  by  Der  Nord  Chi- 
cago Scbuetzen  Vereio  aud  others  agulost 
Charles  J.  Bruechke.  (^umplalnants  ot>- 
tained  a  decree.  Defendant  brinurs  error. 
Affirmed. 

The  other  facta  fully  appear  In  the  fol- 
lowinK  statement  by  MAGBUDER,  J.: 

Thlsisabiil  uf  review forerrora apparent 
upon  the  lace  of  the  decree  sought  to  be 
reviewed,  and  also  eeeKlng  to  Impeach  the 
decree  fur  fraud.  In  the  original  cause  in 
which  the  decree  waa  rendered,  the  bill 


*  Reported  Louis  BiAaat,  Jr.,  Esq.,  df  the 
Chicago  bar. 
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filed  by  BniMbke,  the  present  plaintiff  In 
error.all^ed  thatbe  aadlOSotliersformed 
an  Illinois  corporation,  not  tor  peconiary 
profit,  called  Der  Nord  Chicago  Scbuetzen 
vereln.  wblch  boDKht  land,  and  executed 
a  traat  deed  thereon  to  Mcure  928,500,  In 
bonds  of  9^0  nach ;  tbat  he  owned  one  o{ 
aald  bonds;  that  bDiidlngs  were  erected 
npon  said  laod,  and  Us  valne  Increased; 
that  he  remained  au  active  member,  but 
tbeorlglnal  members  withdrew,  and  aban- 
doned said  society,  and  formed  a  new  so- 
ciety, called  the  North  Chicago  Sharp- 
Bhootera'  Assnclatlon ;  tbat  the  officers  of 
the  nld  society,  on  February  36,  188H, 
against  his  protest,  madeanasreement  fur 
the  sale  of  the  property  to  the  new  society 
for  956.000,— for  91  cash,  the  assomption  of 
the  debts,  and  the  payment  of  the  balance 
Id  45  days;  that  the  other  members  for- 
feited their  right  and  title;  that  he  was 
the  oaly  snrTlvloff  member,  aad  was  Id 
fact  the  corpi»ratlon  or  old  society,  and 
sole  owner  of  itH  property  and  ^ncblaes ; 
that  tbe  new  society  was  about  to  let.  Im- 
prove, and  Incumber  the  premises;  tbat 
the  officers  and  members  of  the  old  and 
new  societies  were  the  same,  and  the  con- 
tract of  sale,  therefore,  void ;  that  the 
pramlsea  were  worth  9100,000;  that  in  1880 
tbe  old  Bociety  procnred  a  loan  from  Us 
memberB  of  91f00U,  and  issued  certificates, 
of  which  be  owns  one,  for  910;  tbat  by  the 
sale  hlscert]flcRte,member8hlp,etc.,  would 
become  worthless;  that,  if  not  owner  of 
the  entire  corporation,  he  was  entitled  to 
a  large  share  of  its  property,  etc.;  tbat  no 
ateps  had  been  taken  to  wind  op  the  old 
corporation;  that  certain  named  persons 
were  directors  and  treasnrer,  and  sbunld 
accoant,  and  by  reason  of  tb^r  abandon- 
meat  their  places  were  vacant;  that  cer^ 
tain  officers  induced  old  members  to  con- 
sent to  said  transfer  by  fraud,  etc.  The 
prayer  Is  for  a  receiver;  that  Brnschke  be 
decreed  to  be  sole  owner;  that  said  con- 
tract be  set  aside;  that  an  accounting  be 
had;  that  tbe  offlces  be  declared  vacant, 
and  tberecurda,  books,  and  archives  of  Der 
Nord  Chicago  Scbnetien  Tnrein,  title  pa- 
pers, seal,  vouchers,  a^coanta,  and  prop- 
erty of  every  kind,  be  turned  over  to 
Brnschke.  etc.  Defanit  was  entered,  refers 
ence  made  to  the  master,  proofs  were 
taken,  master's  report  was  filed,  and  de- 
cree was  entered  in  accordance  with  tbe 
prayer  of  the  bill. 

The  hill  of  review,  as  finally  amended, 
after  setting  out  the  pleadings, decree,  aud 
other  proceedings  in  the  original  suit,  al- 
leges that  salu  decree  was  erroneous,  In 
that  tbe  court  bad  no  jurisdiction  over 
Der  Nord  Chicago  Schuetzeu  Vereln,  and 
disposed  of  its  property,  and  tbe  Interests 
of  its  membera,  to  said  Brnschke,  without 
making  them  parties;  In  that  the  decree 
attempts  to  dissolve  the  old  corporation, 
which  tiad  never  been  flissolved;  In  that 
the  material  allegations  of  the  original  bill 
were  untrue,  and  the  decree  was  obtained 
by  tbe  use  of  perjured  evidence;  because 
Der  Nord  Chicago  Sehuetsen  Vereln  was 
not  named  in  tbe8Ummons,and  was  not  a 
party  defendant,  and  Its  appearance  was 
not  entered ;  because  a  demurrer  was  filed 
for  defendants  named  In  summons,  bnt 
dliappearad  from  the  files,  and  default  was 


entered  fraadolently,  and  without  notice; 
because  said  decree  was  entered  witboat 
notice,  and  upon  the  nntrne  statement  o! 
BruBchketo  tbe  judge  that  notice  bad  been 
given,  and  It  untruly  recites  that  the  old 
corporation  bad  been  nerved  with  pruceu. 
etc.  Brnschke  answered  the  billot  review, 
denying  its  allegations,  and  praying  tbe 
same  twuefit  aa  U  he  bad  demurred  Bpeclal- 
ly.  To  portions  of  the  bill,  as  amended, 
he  filed  a  special  demurrer,  setting  up  spe- 
cial causes  of  demurrer,  and  to  other  por- 
tions thereof  he  Sled  an  answer.  The  an- 
swer was  allowed  to  stand  as  a  demurrer 
to  the  amended  bill,  and  the  remalndw  of 
the  auBWer  considered  aa  withdrawn. 
The  court  overruled  the  demnrrer, ordere<l 
the  bill  to  be  taken  as  confessed,  and  find- 
ing that  the  court  had  no  jurisdiction  to 
render  the  decree,  and  that  the  same  wai 
contrary  to  eqnlty,  and  obtained  by  fraud, 
decreed  that  tbe  default  and  orderof  refer 
encp  In  tbe  original  cause  be  set  aside,  aad 
tbat  the  decree  chendn  entered  abonld  be 
set  aside.  From  the  decree  tbUB  entered 
upon  theamendod  blUof  review,  as  dema^ 
red  to,  tbe  present  writ  of  error  Is  pros- 
ecQted. 

Allan  C.  Btoty  and  Fred.  W.  Story, 
(Geo.  F.  Westover,  of  counsel,)  for  plaiu- 
tltr  in  error.  La^kner  &  Huts.  (John 
Woodbrldge,  ol  counsel,)  for  d^ndautB 
in  error. 

MAGRODEB.  J.,  (after  stating  the 
facts.)  It  is  claimed  by  the  plalntifT  in 
error  that  the  demurrer  to  the  amended 
bill  of  review  was  Improperly  overrnled 
for  several  raaBonB : 

1.  Itlaaald  that  tbe  amended  bill  of  re- 
view does  not  show  all  the  evidence  and 
other  proceedings  upon  which  the  decree 
sought  to  be  reviewed  is  based.  Tbe 
amenrled  bill  sets  out  in  full  tbe  original 
bill,  the  summons  Iwued  thereon,  the  re- 
turns of  service  Indorsed  upon  tbe  aam- 
mons,  the  entry  of  appearance  for  the  de- 
fendants, tbe  orders  of  defanit  and  refer- 
ence, the  master's  report,  and  depositions 
thereto  attached,  and  the  final  defn>e 
baaed  upon  said  report.  ThiH  is  a  saffi- 
clent  compliance  with  the  rule,  as  laid 
down  in  Story's  Bqolty  PleadlngH,  and 
as  followed  by  this  court  In  a  number  of 
cases,  wbleta  Ib  aa  follows:  "In  a  bill  ot 
this  nature  it  la  neceaBary  to  state  the 
former  bill,  and  the  proceedings  therein, 
tbe  decree,  and  the  point  in  wbich  the 
party  exbibiclng  the  bill  ot  review  con- 
cttivea  himself  aggrieved  by  It."  Storj. 
E().  Pi.  §  420;  Aholti  V.  Durfee,  122  111.  286. 
13  N.  E.  Rep.  646.  Counsel  complains  that 
certain  exhibits  referred  to  by  the  master 
In  his  report  made  in  tbe  original  caoee 
are  not  set  forth  in  foil  In  the  report  as  it 
appearslntheamended  billof  rerlew.  Ttie 
absence  of  tlicse  exhibits  cannot  be  re- 
garded aa  a  fatal  defect  on  demurrer  to 
the  bill  of  review,  because  they  are  In  the 
nature  of  evidence.  It  la  well  settled  that 
It  is  not  necessary  to  state,  SB  apartot 
the  proceedings  In  tbe  original  cauae,  "the 
evidence  on  which  tbe  conrt  found  tbe 
facts  on  which  It  proceeded  to  render  tbe 
decree."  Turner  v.  Berry,  8  Oilman,  &t4; 
Aholta  T.  Durfee,  anpra Evana  t.  Oen- 
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ent,  14  in.  906.  As  a  general  rnlo.  tlie 
qoeatlon.  In  bills  of  review,  la  not  whether 
the  factfi  found  In  the  decree  andnr  review 
are  lu  accordance  with  the  evidence,  but 
whether  the  court  rendwlag  sacb  decree 
has  cormctly  applied  the  law  to  the  racta 
an  found  by  It.  Kbert  r.  Oerdlng,  116  III. 
216,  5  N.  E.  Rep.  591. 

2.  It  Is  objected  that  the  bill  of  review 
does  not  show  performance  of  the  require- 
ments of  the  original  decree.  The  nrlglaal 
decree  directs  the  defendants  therein  to 
deliver  np  pOHsesslon  of  the  premlBes,  and 
the  improrementa  thereon,  to  the  com- 
plainant, and  to  come  to  an  accounting 
for  the  elnfalns  fund  and  other  property. 
It  la  said  that  the  present  complainants 
have  not,  as  they  shunld  have  done,  at- 
tempted or  offered  to  comply  with  these 
terms  of  the  decree.  The  general  role  la 
that  the  decree  most  be  first  obeyed  and 
performed  before  a  bill  of  review  can  be 
brougbt.  Story.  Eq.  PI.  406;  Grlgtcs  v. 
fiear,  3  Oilman,  2;  Jadson  v.  Stephens,  75 
111.  256;  Kuttner  v.  Haines.  135  111.  882,  25 
N.  E.  Rep.  762.  Bat  the  performance  of 
the  decree  la  not  necessary  to  the  Jurisdic- 
tton  of  the  cnnrt.  It  la  merely  a  peraonal 
right,  whlcta  the  defendant  may  inalst 
npun  U  heorgesit  opon  the  attention  of 
the  court  at  the  proper  time.  If  he  deslrea 
to  ralae  the  objection  of  nonperformance 
be  shonld  move  to  strike  tbe  bill  of  re- 
view from  tbe  fllea,  or  to  dismiss  the  suit, 
upon  his  first  appearance.  He  cannot  go 
on,  and  treat  the  bill  aa  If  It  had  been 
regularly  filed,  by  demurring  tn  It  or  an- 
sweriug  It.  tor  by  so  doing  he  admits  that 
it  la  properly  in  court.  Fonfman  v. 
Stlckney.Tr  111.  675;  Grlege  v.  Oear.supra. 
In  the  present  case  the  defendant  made 
no  motion  to  dismiss  the  bill  of  review 
upon  bis  first  appearance,  but  answered 
and  demurred  to  the  bill,  and  also  de- 
murred to  it  after  It  was  amended.  The 
objeettoa  of  nonperformance  comra  too 
late,  and  Is  not  properly  raised  on  de- 
murrer. 

3.  It  la  charged  that  there  haa  been 
lachea  In  the  filing  of  the  bill.  We  do  nut 
think  that  this  charge  can  be  austalned. 
under  the  facts  of  the  present  caae.  The 
decree  aongbt  to  be  reviewed  waa  entered 
on  Febraary  9, 1889,  and  the  present  bill 
was  filed  on  April  4. 1889.  The  bill  la  of  a 
double  character:  A  bill  of  review  for 
errors  apparent  upon  tbe  face  of  the  de- 
cree; and  an  original  bill,  in  the  nature  of 
a  bill  of  review,  to  Impeach  the  decree  for 
fraud.  Viewed  In  either  aspect.  It  has 
been  filed  lu  time.  It  la  a  general  role 
that  a  bill  of  review  for  errors  apparent 
upon  the  face  of  the  record  will  be  enters 
talned  if  brought  within  the  time  allowed 
by  tbe  statute  for  the  suing  out  of  a  writ 
of  error,  which  in  this  state  la  fiveyeard. 
Sloan  V.  Sloan.  102  111.  681 ;  Story,  Eq.  PI. 
I  410.  See,  also,  McConnel  v.  Gibson,  12 
111.  138;  Boyden  v.  Reed.  65  til.  458;  Harris 
V.  Cornell,  III.  54 :  Howe  v.  Commlsslun- 
ers,  119  111.  101,  7  N.  E.  Rep.  333. 

4.  It  is  BBslgned  as  error  that  the  court 
below,  upon  overruling  the  demurrer  to 
the  bill,  did  not  grant  leave  to  answer 
over.  The  correct  practice  on  overruling 
a  demurrer  tu  tbe  bill  la  not  to  render  a 
decree,  but  to  make  an  order  requiring 


the  defendant  to  answer,  and,  if  he  does 
not  do  so,  to  take  the  Ml)  as  confessed. 
We  hove  held,  however,  that  the  qneatlon 
whether  defendant  shonld  be  luled  to 
anawer  was  one  of  dlacretlon,  and  would 
not  be  reviewed  In  this  court.  Miller  v. 
Davidson,  3  Gllman,  518;  Roach  v.ChapIn, 
27  111.194;  Wangelln  V.  Goe,  5r>  III.  459.  In 
the  Wangelln  Case  It  was  said  that  there 
was  no  Irregularity  In  proceeding  to  a 
decree  upon  overruling  the  demnrrer  tu 
the  bill.  If  the  record  showed  that  the 
defendant  elected  to  abide  by  the  de- 
murrer. Such  was  the  cane  here.  With- 
out attempting  to  discuss  or  analyze  all 
the  motions  and  rulings  and  counter 
motions  and  counter  rulings  In  the  record. 
It  sufficiently  appf^ars  that  the  defendant 
was  allowed,  at  bis  own  request,  to  n  Ith- 
riraw  such  portions  of  his  answer  as  were 
an  answer  to  the  amended  bill,  and  to 
have  the  other  portions  stand  as  a  de- 
murrer to  said  bill,  upon  condition  that 
In  case  the  demurrer  should  be  overruled 
no  answer  would  he  permitted,  and  that 
Brusclike  accepted  the  condition,  and 
thereby  elected  to  stand  by  his  demurrer. 
For  tbe  reasons  hereinafter  stated  tbe 
decree  sought  to  be  reviewed  was  errone- 
ous, for  errors  appearing  upon  Its  face; 
and  where  such  la  the  caa«— that  la  tosay, 
where  a  demurrer  to  a  bill  of  review, 
grounded  upon  error,  ia  overruled— the 
decree  may  be  reversed  without  any 
further  heari ng.  Cook  v.  Ba m  Beld ,  » 
Bwanst.  607  ;2  Danlell,  Ch.  Pr.  (1th  Ed.) 
p.  1683. 

Raving  disposed  of  these  preliminary 

objections,  we  come  now  to  the  qnestton 
of  the  validity  of  tbe  original  decree.  We 
think  that  tbe  decree  wasdefectlve because 
the  old  society  or  corporation,  Der  Nord 
Chicago  Schuetzen  Tereln,  was  not  a  par- 
ty defendant  to  the  bill  In  the  proceeding 
In  which  the  decree  was  rendered.  Accord- 
ing to  the  English  practice,  the  aubatance 
of  tbe  pleadings  was  recited  In  the  decree; 
and  ao,  In  bills  of  review  for  errora  ap- 
parent on  the  face  of  the  decree,  the  decree 
la  underatood  to  Include,  notonly  the  final 
Judgment  of  the  court,  but  the  pleadings, 
also,  and  In  passing  upon  any  such  errors 
In  bills  of  thla  character  the  court  will  look 
through  the  pleadings  and  prior  proceed- 
ings. Ebert  v.  Gerdlng,  116  111.216.  5  N.  B. 
Rep.  691.  Here  the  original  bill  was  filed 
by  Brnschke,  a  stockholder  In  Der  Nord 
Chicago  Bchnetzen  Verelu,  a  corporation 
"not  for  pecuniary  proflt,''agaln8t  certain 
persons  alleged  to  have  been  directors  and 
otHcers  of  said  corporation,  and  also 
against  theNorth  Chicago  Sharpshooters* 
Association,  a  corporation  for  pecuniary 
profit.  In  the  original  hill,  thus  filed. 
Bruschke  attacks  and  seeks  t*  set  aside  s 
sale  and  transfer  of  the  property  and  as- 
sets of  the  vereln,  the  old  corporation, 
by  Its  officera  and  the  other  atockholdertt 
besides  himaelf,  to  the  Sharpahootera'  Aa- 
aoclatlon.  a  new  corporation  formed  by 
said  otUcers  and  other  stockholdera.  He 
alleges  that  tbe  reat  of  the  members  of  the 
old  society,  besides  himaolf,  had  aban- 
doned It,  and  Joined  tbe  new  society;  that 
by  reaaon  of  such  abandonment  and  Hal« 
the  right  and  title  of  the  other  members 
had  become  forfeited;  that  he  was  himse^ 
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tbe  OBly  nirvlviiiff  member  of  the  vereln* 
and  waa^tn  loet  tbn  eorporatlun  of  the 
whnle  society,  and  noIe  owoer  uf  Its  prop- 
erty and  franchises;"  that  no  atepa  had 
been  taken  to  wlud  up  tbe  vereln.  Tbe 
decree  flnda  Bruschke  to  be  entitled  to  all 
the  prop>«;rty  of  the  verelo.and  vacatestbe 
aale  and  conveyances  of  the  property  by 
the  ofticera  uf  the  old  society  to  tbe  new 
suclety,  and  directs  tbat  all  tbn  property 
belonfflng  to  the  vereln  be  delivered  op  to 
Braschke.  By  asaertInK  tbat  tbe  old  cor- 
poration had  never  been  wonnd  up,  the 
bill  admitted  Its  contlnned  existence,  and 
upon  the  vacation  of  a  sale  of  its  property 
It  would  seem  to  be  tbe  oaturalresulttbat 
tbe  title  to  Bocta  property  should  be  »• 
vebted  In  It.  the  old  corporation,  and  not 
lo  one  of  Its  stockboldera.  Atany  rate  the 
old  corporation  ouffbt  to  have  been  made 
a  party  to  tbe  proceeding,  and  given  a 
chance  to  be  heard  upon  the  question 
whether  its  property  should  be  retrans- 
ferred  to  itaeif  or  not.  Wo  are  satisfli^, 
upon  an  examination  of  the  bill  and  som- 
mons.  and  all  the  other  proceedings,  tbat 
tbe  TeKdn,tbe  old  corporation,  was  not 
a  defendant  to  tbe  bill,  nor  was  Its  ap- 
pearance entered  In  tbe  cause.  Its  name 
VI  not  mentioned  in  tbe  summons  issued 
upon  the  filing  of  tbe  hill,  nor  In  tbe  re- 
turns thereon  made  by  tbe  aberitf.  Tbe 
bill  recites,  In  Us  opening  paragraph, 
tbat  it  is  brooKbt  against  tbe  North  Chi- 
cago Sharpshooters'  Association  alone. 
None  of  Its  phraseology  can  be  construed 
to  Include  as  defendants  other  than  said 
asHoclatlou.  and  certain  named  ofQcIals 
of  tbe  verein.  Originally  the  rule  was  that 
where  the  directors  or  officers  of  a  corpo- 
ration fraudulently  mlaupproprlated  tbe 
corporate  property,  in  any  manner,  ur 
committed  any  other  breach  of  their  lIdD> 
clary  obligations  towards  the  corporation, 
the  corporation  Itself  was  the  proper  par- 
ty to  bring  a  suit  as  plaintiff  against  the 
wrongdoers.  In  order  to  prevent  injustice, 
however,  eqnlty  permits  a  stockholder, 
either  Individually,  or  on  behalf  of  himself 
and  other  stockholders  similarly  situated, 
to  maintain  a  salt  in  such  cases  against 
tbe  wrongdoing  directors  or  officers, 
where  It  appears  and  is  averred  that  the 
corporation  Itself,  either  actually  or  vlrto- 
ally,  refuses  to  begin  the  salt,  or  where  the 
alleged  facta  show  that  the  wrongdoing 
defendants  constitute  a  majority  of  the 
managing  body,  or  where  there  Is  dis- 
closed by  tbe  plaintiff's  pleading  a  stateof 
things  which  renders  it  reasonably  certain 
that  a  suit  by  tbe  corporation  would  be 
Impoaslble,  and  a-  demand  therefor  una- 
vailing. But  where  such  aaultlsbegnn 
by  a  Htockbolder  or  stockholders  the  cor- 
poration Is  a  necessary  party,  because  the 
action  is  for  tbe  benefit  of  tbecorporatlon, 
and  the  finalreltof,  when  obtained,  belongs 
to  tbe  corporation.  1  Mor.  Priv.  Oorp. 
(?d  Ed.)  §§  239,241.257  ;  8  Pom.  £q.  Jor.  §S 
1094,101)5,  and  notes;  Greaves  v.  Gouge, 
es  N.  T.  154;  Cab  Co.  v.  Yerkee,  141  lU.  320, 
80  N.  £.  Rep.  667;  Chetlaln  v.  Insurance 
Co..  86  III.  220.  Tbe  rule  is  thus  stated  by 
Murawets,  (eectluD  257:)  "It  Is  manifest 
tbat  In  a  suit  brought  by  a  sbarehulderto 
protect  bis  equitable  interest  In  the  affairs 
otaeurporntloii  tbe  corporation  is  Itself 


an  indispensable  party.  Tbe  legal  title 
to  the  corporate  property  and  rights 
vested  in  the  corporation,  and  each  sbare- 
bolder  Is  beneficially  interested  only  as  e 
member  of  the  company. "  InGreavesT. 
Gouge,  supra,  the  supreme  court  of  New 
York  said:  "There  Is  no  doubt  tbat  a 
stockholder  has  a  remedy  •  •  •  for 
the  misapplication  or  waste  of  corporate 
funds  and  property  by  an  officer  of  s  aor> 
poration,  but  the  wcdgbt  of  autborltylslii 
favor  of  tbe  doctrine  tbat  an  action  for  In- 
juries caused  by  such  misconduct  mast  be 
brought  In  the  name  of  the  corporatton, 
unless  such  corporation,  or  its  otticers.  up- 
on being  applied  to  for  such  a  purpose  b; 
a  stockholder,  refuse  to  bring  such  ac- 
tion. In  that  contingency, and  then  only, 
can  a  stockholder  bring  an  action  for  the 
benefit  of  himself  and  others  similarly  sit 
nated,  and  In  such  an  action  the  corpora- 
tion must  necessarily  be  made  a  party  de- 
fendant." City  of  Chicago  v.  Cameron,  120 
111.447,  11  N.  E.  Rep.  899.  It  it  could  he 
maintained  tbat  tbe  original  bill  makes 
tbe  vereln  a  party  defendant,  yet,  os  then 
was  no  service  of  process  npon  it,  it  eonid 
only  have  been  in  court  by  virtue  of  a  so- 
licitor's written  entry  of  "appearance  ol 
the  defendants  In  the  above  cause."  Tbe 
bin  of  review  alleges  that  the  solicitor  so 
entering  the  appearance  of  the  defendants 
bad  no  authority  to  appear  for  tbe  vereio, 
and  did  not  intend  to  do  so,  and  the  de- 
murrer to  tbe  bill  ol  review  admits  tbe 
truth  of  this  allegation.  Where  an  attor- 
ney entering  tbe  appearance  of  a  dt;fend- 
ant  does  so  without  authority,  the  iads- 
ment  or  decree  based  epon  such  net  is 
void,  and  may  be  collateruUy  attacked. 
Griggs  V.  Gear.  8  Gllman,  2;  Thompson 
V.  Bmmert,  16  111.  41S;  Whlto  r.  Jones.  38 
lU.  159. 

We  deem  it  nnnecessary  to  notice  any 
of  tne  other  grounds  upon  which  It  is 
claimed  that  the  decree  sought  to  be  re- 
viewed should  be  set  aside.  Being  void, 
as  against  Der  Nord  Chicago  Schuetien 
Vereln,  for  want  of  jurisdiction  over  tbat 
corporation,  it  was  properly  vacatfld  \*s 
tbe  court  below.  Tbe  decree  of  the  clrenit 
court  is  accordingly  affirmed. 


SUTTON  V.  PEOPLE." 

(Supreme  Court  of  IlUnois.  ApeH  3,  1893.) 

Criminal  Fbaoticb— Continuakcs  — Hbpaiutios 
OP  Jdrt — Kapb— EviDBMCB — Imstrcctioss. 

1.  An  affidavit  for  a  coatlnnance  on  the 
sroand  of  the  absence  of  a  material  witness, 
which  states  that  the  witness  was  not  in  a  fit 
condition  to  appear  in  pnblic,  but  which  Aoa 
not  show  that  the  witness  refused  to  attend, 
or  tbat  she  could  not  attend,  and  which  is  not 
corroborated  by  any  physician,  is  insufficient, 
as  falling  to  show  any  legal  excuse  for  ^  ab- 
smce  of  the  witness. 

2.  In  a  trial  for  a  felony,  not  capital,  it » 
not  error  to  allow  the  jury  to  separate  during 
tbe  adjonrnmenta  of  court,  before  the  v&se  ii 
snbmitted  to  them,  even  thoash  the  defendant, 
without  giving  any  reason  therefor,  reqneW 
the  judge  to  have  the  jury  together. 

3.  Rev.  St.  1881,  c.  38,  I  2ff7,  deduct: 


■Snorted  tqr  Louis  Boiaot,  Jr..  Ssq.,  id  the 
Chicago  ban 
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"Rape  U  tbe  carnal  knowledge  of  a  female, 
fordblr  and  against  her  will,  filverr  male  per- 
son of  the  age  of  16  rears  and  opward,  who 
shall  have  carnal  knowledge  of  an^  female  per- 
son nnder  the  age  of  14  years,  either  with  or 
without  her  consent,  shall  be  adjudged  guilty 
of  the  crime  of  rape:  provided,  that  every  male 
person  of  the  age  of  14  years  and  upward,  who 
shall  have  carnal  knowledge  of  a  female,  forci- 
bly and  against  her  will,  shall  be  guilty  of  the 
crime  of  rape."  Bdd,  that  an  allegation  In  an 
indictment  for  rape  that  the  accused  was  "of 
the  age  of  14  years  and  upward"  was  sur- 
plusage, and  need  not  be  proved,  since  the  pro- 
viso iu  the  statute  applied  only  to  the  sentence 
Immediatdr  preceding  It. 

4.  On  trial  tot  rape  the  evidence  showed 
that  one  of  tlie  defendants  had  sexual  inter- 
course with  the  prosecutrix  at  midnight,  at  a 
place  six  miles  from  town.  The  prosecutrix 
testified  that  the  intwcourse  was  aminst  her 
will,  was  resisted  by  her,  and  was  done  with 
the  assistance  of  the  two  other  defendants. 
She  was  corroborated  by  two  other  witnesses, 
who  testified  that  they  heard  her  cry  out,  and 
plead  to  be  let  alone.  She  rode  back  to  town 
with  the  defendants,  and  remained  with  them 
till  morning,  and  did  not  disclose  the  crime  till 
asked  about  it.  She  was  an  in^erienced 
country  girl,  only  15  years  old.  Defendant  did 
not  deny  the  fact  of  sexual  fnterccmrse.  Hdd, 
that  the  evid«ice  showed  defendant's  guilt  so 
clearly  that  the  court's  refusal  to  Instruct  the 
jury  to  take  into  consideration  the  conduct  of 
the  prosecutrix  in  remaining  with  defendant 
after  the  alleged  crime,  and  in  failing  to  dis- 
close the  orlme,  was  harmless  oror. 

5.  In  such  case  a  sentence  of  20  years*  im- 
prisonment in  the  penitentiary  is  not  excessive. 

6.  An  instruction  to  the  eiFect  that  if  the 
jury  believe,  beyond  a  reasonable  donbt,  that 
tbe  defendant  had  sexual  interconrse  with  the 
prosecutrix,  yet  if  they  further  believe  from 
the  evidence  that  she  consented  thereto,  though 
reluctantly,  then  thev  should  acquit  the  de- 
fendant, although  objectionable,  in  permitting 
the  inference  that  the  prosecution  was  only  re- 
qnired  to  prove  the  act  of  sexual  intercourse 
beyond  a  reasonable  donbt,  is  not  mUIeadtng, 
when  accompanied  by  another  instruction  to 
the  effect  that  the  jury  should  acquit  the  de- 
fendant if  the  prosecution  failed  to  prove,  be- 
yond a  reasonable  doubt,  not  only  the  fact  of 
sexnal  intercourse,  but  that  such  intercourse 
■waa  forcible  on  defendant's  part,  and  against 
tbe  Mil  of  the  prosecutrix. 

Error  to  circuit  court.  Champaign 
coanty. 

Frank  Sottun  was  conTlcted  of  rape, 
and  briDKB  error.  AflBrmed. 

J.  S.  Wolfe,for  plaintllf  Id  error.  Oeoi-ge 
Hunt,  Atty.  Geo.,  for  tbe  People. 

WILKIN,  J.  At  the  Septemlier  term, 
1891,  ol  tbe  circnit  court  of  CbaiDpalgu 
coanty,  an  Indictment  was  retarned 
against  plaintllT  Id  error,  Thomas  Blakcw- 
1y,  aad  Clara  Onnnlnsham,  ebarglue  that 
'*oa  the  I6th  day  ol  Jane,  at  and  Id  the 
county  of  CbampalRn.and  state  of  IIIIdoIb, 
[the  (leleDdauts  named]  feloniously  and 
forcibly  did  make  an  assault  Id  and  upon 
one  Nellie  Huhm,  then  and  tberebeinica 
female,  and  the  said  Frank  Sutton,  then 
and  tbvre  being  a  male  person  of  the  age 
of  fourteen  years  and  upward,  did  then 
and  there  Monlously  have  carnal  knowl- 
edge  of  the  said  Nellie  Hntam,  forcibly  and 
against  her  will,  and  tbe  said  Thomas 
Blakeslyand  Clara  Cnnnlngbam,  then  and 
there  being  present,  stood  by,  and  felonl- 
oDsly  aided  and  abetted  and  assisted  the 
■aid  Frank  Sottoo  Id  bavins  said  carnal 


knowledge  at  the  aald  Kellle  Hnbm,  forci- 
bly and  against  her  will,  as  aforesaid." 
At  tbe  same  term  the  parties  were  tried, 
and  a  verdict  of  guUty,  Qjclng  their  term 
In  the  penitentiary  iit  20  years,  retoroed 
against  each  ol  said  defendants.  A  mo- 
tion for  a  new  trial  was  overruled,  and 
Judgment  prononnced  on  the  verdict. 
Frank  Sottun  alone  excepted,  and  sued 
out  tills  writ  ot  error. 

Several  gronnda  of  reversal  are  urged, 
and  we  will  consider  them  In  the  order  In 
which  they  most  naturally  arise. 

Wben  the  case  waa  called  for  trial  the 
delendanta  made  a  motion  for  a  eontlun- 
ance  on  acconnt  of  the  absence  of  a  ma- 
terial witnesH,  the  motion  being  supported 
by  the  atfldavU  of  one  of  tbeir  attorneys. 
Tbe  motion  was  overruled,  and  an  excep- 
tion taken.  This  rallog  is  assigned  for  er- 
ror. If  for  no  other  reason,  the  ruling  of 
the  circuit  court  was  proper,  beca  use  tbe 
alBdavlt  failed  to  show  nay  legcd  excuse 
for  tbe  abseDce  ot  the  witness.  There 
should  have  been  at  least  tbestatement  of 
a  physician  tbatshewas  physically  unable 
to  be  present  at  tbe  trial.  Whether  or 
not  she  was  lu  a  fit  condition  to  appear  in 
public  was  not  for  tbe  attorney  to  state, 
Bs  a  matter  of  conclnMon.  Tbere  was 
nothing  to  sliow  that  tbe  witness  hereell 
refused  to  attend,  or  that  she  could  not 
have  done  so.  There  are  other  objections 
to  tbe  sufficiency  ot  tbe  affidavit,  but,  In 
the  view  here  expressed,  tbey  become  ud- 
Important. 

After  tbe  trial  bad  been  entered  upon, 
but  b^ore  the  first  adjournment  of  tbe 
court,  eonnsel  for  tbe  defendauts  privately 
requested  tbe  court  to  order  the  Jury  kept 
together  during  the  progress  of  the  trial. 
Tbe  court  informed  tbem  that  unless  some 
reason  for  such  an  order  was  shown  It 
would  not  he  made,  and,  they  declining  tu 
make  any  such  showing,  the  Jury  was  per- 
mitted to  separate  from  time  to  time  un- 
til  It  retired  toconslderof  its  verdict,  when 
it  was  put  In  charge  of  a  sworn  officer,  as 
required  by  the  statute.  Tbe  argament  in 
support  uf  the  proposition  that  the  court 
below  erred  la  refusing  said  request  pro- 
ceeds upon  the  broad  ground  that  in  every 
trial  ot  felony  in  this  state  it  Is  error  for 
the  court  to  permit  tbe  Jury  to  go  at  large 
during  tbe  adJonrnmeDta,  unlesa  the  de- 
fendant expressly  consents  thereto.  S 
Whart.  Crim.  Law,  §  816(t,  says:  "la  fel- 
onies, while  the  Gngllsb  practice  la  to  re- 
fuse to  permit  such  separation  during  re- 
cesses. In  tbe  United  States  tbe  practice  Is 
to  permit  such  separation  In  cases  less 
than  capital."  And  again. at  8ectlon8302, 
berepeats  tbestatementby saying:  "Eveo 
Id  felonies,  less  than  capital,  tbe  Jnry  are 
generally  permitted  to  separate  at  the  ad- 
journments of  the  court,  until  the  period 
when,  at  the  close  of  the  trial,  the  case  Is 
finallycommltted  to  tbetrcfaarge."  Trials 
ot  criminal  cases,  in  at  least  some  ot  tbe 
circuit  courts  of  ttals  state,  have  been  uni- 
formly conducted  in  accordance  witb  tbe 
practice  bere  announced,  and  we  see  no 
good  reason  for  disapproving  It.  Cases, 
both  criminal  and  civil,  may  arise  in  which 
It  will  be  proper  to  keep  tbe  Jury  away 
from  the  public  while  tbe  trial  is  in  prog- 
ress, but  tbey  are  the  exception,  and  may 
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be  safely  left  to  tbe  discretion  of  tbe  Judge 
trying  the  case. 

It  Is  contended  wUh  mucb  earneHtneBS 
that  the  verdict  of  the  jury  wan  not  war- 
ranted by  the  evidence.  The  testimony  of 
tbe  proaecQtins  witoeae  as  to  the  commis- 
Biun  of  tbe  crime  by  tbe  plaintiff  Id  error 
Is  positive,  and,  so  far  as  vreean  see,  un- 
equivocal. It  la  wholly  ancontradlcted 
by  direct  testimony.  She  Is  stronRly  cor- 
rnborated  by  two  witnessee  who  swear 
that  they  heard  her  outcry,  and  pleading 
to  be  let  aluue,  at  tbe  time  she  says  tbe 
crime  was  committed,  and  these  witnesses 
are  also  uncontradicted,  and  wholly  an- 
Impeached.  Even  In  theargumcntofcoun- 
sel  the  act  of  sexual  Intercoorae  is  admit- 
ted, and  It  Is  not  denied  that  the  prosecut- 
ing witness  did  for  a  time  refuse  to  consent 
thereto;  bnt  th«  ai^ament  is  that,  either 
freely  or  with  reluctance,  she  Anally  con- 
sented. There  Is  no  evidence  lu  the  retrord 
upon  wbtcta  to  base  this  position,  unless 
it  be  In  the  conduct  of  tbe  prosecutrix  aft- 
er the  act,  as  shown  by  ber  cross  exami- 
nation ;  and  that,  as  we  shall  bereatteraee, 
was  wholly  lusufficlent  to  overcome  her 
direct  testimony,  and  that  of  the  two  cor- 
roborating witnesses,  to  the  effect  that 
the  Intercourse  was  forcible,  and  against 
her  will.  We  think  the  evidence  clearly 
Justified  the  Jury  In  returning  a  verdict  of 
gultty.at  least  as  to  this  plaintiff  in  error. 
Under  this  branch  of  the  argument  It  Is 
Insisted,  with  a  creat  deal  of  Ingenuity, 
that  under  our  pretient  statute  the  allega- 
tion In  tbe  indictment  that  plalntiOlu  er- 
ror was,  at  tbe  time  of  tbe  commission  of 
the  crime,  "of  tbe  age  of  fourteen  years 
and  upward."  Is  a  material  averment, 
and  necessary  to  be  established  by  prouf, 
In  order  to  warrant  a  conviction.  It  Is 
conceded  there  le  no  such  proof  In  the  rec- 
ord. Tbe  statute  is  as  follows :  **  Rape  is 
tbe  carnal  knowledge  of  a  female,  forcibly 
and  against  ber  wlU.  Every  male  person 
of  tbe  age  of  sixteen  years  and  upward, 
who  shall  have  carnal  knowledge  of  any 
female  person  under  the  age  of  fourteen 
years,  either  with  or  without  her  consent, 
shall  be  adjudged  guilty  of  the  crime  of 
rape:  provided,  that  every  male  person 
of  the  age  of  fourteen  years  and  upward, 
who  shall  have  carnal  knowledge  of  a  fe- 
male forcibly  and  against  ber  will,  shall  be 
guilty  of  theerlmeof  rape."  Rev.  St.lK91, 
c.  38,  §  287.  Counsel  construe  this  lan- 
guage, taken  as  a  whole,  as  defining  the 
crime  of  rape  to  be  "the  carnal  knowledge 
of  a  female,  forcibly  and  against  ber  will, 
by  a  malH  person  of  the  age  of  fourteen 
years  and  upward."  That  tbe  statute  Is 
somewhat  awkwardly  drawn  Is  conceded, 
but  we  do  not  think  Itls  anseeptlble  of  the 
constmctlon  placed  apon  It.  In  the  first 
sentence  we  have  a  complete  deflnitlou  of 
tbe  crime.  2Biah  Crim.  Law,  §  935,  note  2. 
It  is  the  same  definition  used  in  our  stat- 
ute before  tbe  amendment,  when  the 
otfeiuM  was  committed  without  the  con- 
sent of  tbe  female.  That  definition  re- 
mains in  thla  atatnte,  nnaftected  by  that 
wblch  follows  it.  It  la  a  familiar  rule  of 
eonatrnctlon  that  "a  proviso  in  n  statute 
is  intended  to  qualify  what  ia  affirmed  in 
-  tbe  body  of  the  act,  section,  or  paragraph 
preceding  It."  Boon  v.  Juliet,  1  Scam.  SBH. 


In  Huddleston  v.  Francis,  134  TU.  196. 16N. 
E.  Rep.  248,  we  quoted  and  approved  the 
following  language  from  a  note  on  page 
118  of  Potter's  Dwarris  on  Statutes : 
"The  ofiBce  of  a  proviso  genernlly  Is  either 
to  except  something  from  the  enacting 
clause,  to  qualify  or  restrain  its  generali- 
ty, or  to  exclude  some  possible  ground  alt 
misinterpretation  of  Itsextendlng  to  cases 
not  Intended  to  be  brought  within  Its  pur- 
view." See,  also,  City  of  Chicago  v.  Phoe- 
nix Ins.  Co.,  1i'6  111.  280,  18  N.  E.  Rep.  668. 
Applying  these  well-settled  rules  of  Inter- 
pretation to  the  statute  in  question,  tbe 
proviso  mnst  be  b«ld  to  apply  to  tbe  sen-- 
tence  Immediately  preceding  it,  and  noth- 
ing more.  Without  It,  that  sentence 
might  be  construed  to  mean  thut  a  boy 
under  16  years  of  age  could  not  be  gullty 
of  tbe  crime  by  having  carnal  knowledge 
of  a  girl  under  fourteen,  even  though  the 
act  was  committed  without  her  consent. 
The  proviso  makes  it  clear  that  no  aueh 
constmctlon  wna  Intended  by  tbe  legisla- 
ture, and  that  is  Its  only  purpose.  At 
common  law  a  boy  under  fourteen  years 
of  age  was  conclusively  presumed  Incapa- 
ble of  committing  a  rape,  and  that  strict- 
ness is  adhered  to  in  vome  Jurisdictions  in 
this  country;  but  It  has  never  been  beld 
that  In  charging  the  crime,  as  defined  at 
common  law.  It  was  necessary  to  aver 
that  the  accused  was  at  tbe  time  of  the 
age  of  H  years  or  upward.  2  Whart. 
Crlm.  Law.  §  1453;  Com.  v.  Sugland,  4 
Gray,  7;  Com.  v.  Scannel,  11  Cnsh.  547; 
Word  V.  Stato,  12  Tex.  App.  174;  Oome- 
UuBV.  State.  18  Tex.  App.  349;  People  v. 
Ab  Yek.  29  Cat  675.  This  Indictment 
would  therefore  have  been  good  under  the 
first  dafinitlon  of  the  statute  above  quot- 
ed, without  tbe  averment  as  to  the  age  of 
the  plaintiff  In  error,  and  hence  that  aver- 
ment might  have  been  stricken  oot  as  sur- 
plusage. 1  Whart.  Crlm.  Law.  %  622; 
Mobley  v.  State.  4ft  Miss.  601;  Durham  v. 
People,  4  Scam.  172.  Thatavermentbelng 
surplusage,  tbe  people  were  not  bound  to 
prove  It.  Durham  v.  People,  supra.  II 
the  defendant  was  in  tact  under  14 years 
of  age,  and  wished  to  avail  himself  of  that 
defense,  he  was  bouud  to  prove  It.  The 
nuestion  would  then  have  arisen  as  to 
whether  he  knew  right  from  wrong,  and 
perhaps  as  to  his  physical  ability  to  com- 
mit tbe  crime.  The  prosecntion  was  not 
called  upon.  In  the  first  instance,  to  Intro- 
duce any  proof  whatever  as  to  his  uge. 

In  charging  tbe  Jury  tbe  court  gave  the 
instructions  asked  hy  the  prosecution,  but 
refused  all  those  submitted  by  counsel  for 
tbe  defendants,  and  of  Its  own  motion 
gave  seven  others.  This  course  was  pur- 
sued, no  doubt,  because  the  instructions 
asked  by  defendants*  counsel  were  very 
numerons,  and  some  of  them,  at  least,  ob- 
jectionable. The  fifth  of  those  given  by 
the  conrt  of  Its  own  motion  was  In  the 
following  language:  "Tbucourt  instructs 
you,  the  Jury,  that  If  you  believe  from  the 
evidence,  beyond  a  reasonable  doabt,  that 
the  defendant  Sutton  bad  seznal  Inter- 
course with  Nellie  Huhm,7et  Ityou  further 
believe  from  tbe  evidence  that  she  con- 
sented tl>ereto,  though  reluctantly,  or  It 
she  refused  to  have  sexual  tnterconrse  with 
Suttou.  and  that  sacb  refusal  wot  not  in 
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mnwat,  but  Mfcned,  and  that  she  coDsent- 
ed  to  Hocfa  sexual  Intercouroe,  or  If  at  ttrttt 
star  refDsed,  and  for  a  time  In  varneet  and 
good  faith,  to  have  Bezoal  lotercourse 
with  Satton,  but  that  notwlthatandiog 
that  she  was  coaxed  and  pernaaded  tu 
baTnaocb  sexual  Intercourse,  without  be- 
ing forced  to  do  the  act  of  sexual  Inter- 
coarae,  that  then,  and  In  either  case,  the 
defendant  Satton  Is  not  guilty  of  commit- 
ting the  crime  of  rape,  as  charged  Id  the 
Indictment,  and  In  such  caite  It  is  yonr 
duty,  as  jurors,  under  the  law,  and  under 
your  oaths,  to  acquit  all  of  the  defend- 
ants." It  ie  insisted  that  this  Instruction 
was  calculated  to  mislead  the  Jury  to  the 
prejudice  of  the  plalntlO  In  error.  We  can- 
not say  the  Inatractlon  is  free  from  ob- 
jection. It  Is  Busueptible  of  thecoDBtruc- 
tion  that  the  prosecution  was  only  re- 
quired tu  prove  one  element  ol  the  crime 
beyond  a  reasonable  duubt,  vis.  sexual 
Intercourse,  making  It  inenmbent  upon 
the  d^endauts  to  abow  that  the  act  was 
with  the  consent  of  the  prosecutrix,  and, 
BO  nnflerstood.  It  would  be  clearly  errone- 
ous and  mIsleadlQK.  Want  of  conaent  on 
the  part  of  the  female  Is  of  the  essence  of 
the  crime  of  rape,  and  mast,  of  course,  be 
proved  by  the  prosecution  beyond  a  rea- 
sonable doubt,  before  there  can  be  a  logal 
conviction  for  that  crime.  Ic  was  not, 
therrtore,  necessary  in  this  case  that  the 
Jury  should  atHrmatlrely  believe  from  the 
evidence  that  Nellie  Hubm  consented  to 
the  act  In  order  to  entitle  Hutton  tu  u  ver- 
dict of  not  eullty.  It  they  entertained  a 
reasonable  dooht  on  the  snbject.  It  was 
tbeirdutytu  return  a  verdict  for  the  de- 
fondaots.  Manifestly,  the  purpose  of  ttie 
instrnctlon  was  to  Impress  npon  the 
minds  of  the  Jury,  nut  that  consent  to  the 
sexual  act  would  entitle  the  defendants  to 
ao  acquittal,  but  that  reluctance  in  Klvlns: 
consent,  or  a  mere  pretended  refusal,  etc., 
wuDld  not.  In  a  legal  sense,  amount  to  a 
refusal,  and  so  we  think  a  Jury  would  be 
moat  likely  to  understand  It.  But  conced- 
iDR  that,  standing  alone,  it  might  not  be 
■o  construed,  when  considered  In  connec- 
tion with  the  first  of  the  same  serlee  of  the 
iDstructlonB  it  could  not  have  misled  the 
Jnry.  That  Instruction  tells  them,  ex- 
pressly, that  "if  the  prosecution  have 
failed  to  prove,  beyond  a  reasonable 
donbt,  not  only  that  Sutton  bad  aexnal 
intercnnrae  with  Nellie  Huhm,  but  that 
said  aexaal  intercourse  was  forcible  on 
the  part  of  Sutton,  and  aRalnst  the  will 
of  Nellie  Hnhm,  then  it  is  thedatyof  the 
Jury,  under  the  law, and  under  their  oaths, 
to  acquit  the  defendants.*  Taking  these 
two  Instructions  together,  no  injury  could 
bare  resulted  to  the  defendants  by  the 
giving  of  the  fifth. 

It  is  also  urged,  with  greater  force  of 
reason,  that  the  trial  conrt  erred  by  refus- 
ing to  Instruct  the  Jury  that  It  was  their 
duty  to  take  Into  consideration  the  con- 
duct of  the  prosecuting  wltaess,  as  shown 
by  tbe  evidence,  subsequent  to  the  alleged 
crime;  aneb  as  remaining  with  the  defend- 
anta  afterreachlng  tbe  company  of  others, 
falling  to  disclose  the  commlBslpn  of  the 
crime,  etc.  Such  instructions  were  asked 
by  counsel,  and  refused,  and  none  given 
in  their  atead.  It  la  undoubtedly  true 


that  such  evidence  Is  competent,  and 
should  be  considered,  in  determining  the 
gnllt  or  innocence  of  the  accused,  In  prose- 
cutloDB  of  this  tilnd.  8  Oreenl.  Ev.  212. 
We  would  have  been  better  satisfied  with 
this  record  If  it  appeared  that  the  Jury 
bad  been  Instructed  tn  thateffect.  Itdoes 
not  follow  that  tbe  Judgment  of  convic- 
tion should  be  reversed  because  It  was  not 
done.  Evidence  of  siich  subBeqnent  con- 
duct Is  oaly  admissible  for  the  purpose  of 
corroborating  or  contradicting  tlie  prose- 
cutrix. Its  weight  must  therefore  always 
depend  upon  tbe  facta  and  drcnmatauces 
rolled  npon  to  prove  the  crime.  For  In- 
fltance,lf  the  crime  be  proved  by  directaod 
positive  testimony, tbe  conduct  of  theont* 
raged  female  atterltscommlsslon  is  wholly 
immaterial.  Through  shame  or  fear  she 
may  conceal,  or  even  deny,  that  the  act 
was  committed.  Even  where  the  proof  of 
thecrlme  depends  npon  berown  testimony, 
inconsiatRDt  conduct  on  ber  part  after- 
wards may  be  of  little  or  no  Importance, 
depending  upon  ber  age,  experience,  and 
intelligence.  In  this  case  the  crime  was 
committed,  as  sworn  to  by  the  girl,— cor- 
roborated, as  we  have  seen,  by  two  wit- 
nesses,—about  midnight,  some  six  miles 
from  Champaign  city,  where  tbe  parties 
separated.  Nellie  Huhm  was  then  less 
than  15  years  of  age.  If  she  Is  to  be  be- 
lieved,—and  no  reason  Is  Hbown  why  she 
should  not  be,  especially  since  she  Ib  cor- 
roborated, and  no  one  denies  her  state- 
mentH,— she  fonnd  berself,  at  midnight.  In 
a  stranife  neighborhood,  betrayed,  not 
only  by  Sutton  and  Blakesly,  hla  associ- 
ate, but  by  tbe  woman  in  whom  she  bad 
confided.  That  abe  did  then  cry  out,  and 
plead  to  be  spared, isasclearly  proved  as  a 
fact  of  that  kind  can  be,  but  It  availed 
her  nothing.  The  evidence  In  this  record 
thatsexual  intercourse  was  then  and  there 
hail  with  her,  and  against  her  will.  Is  to 
onr  mlndscIearaud.convlncIng.  As  b^ore 
said,  the  fact  of  sexual  Interbonrseisnot 
denied.  It  was  admitted  by  Satton,  In 
terroa  tou  Indecent  to  be  repeated.  The 
only  contention  is  that  it  Is  not  shown 
thHt  she  did  not  consent.  She  swears  she 
did  not,  and  to  tbe  same  effect  la  the  evi- 
dence of  the  witnesses  who  heard  ber  cry- 
Inie  and  pleading,  "For  God*.<i  sake,  let  me 
alone."  Bat  it  seems  to  be  argued  that, 
although sbedid  foratlmerefuBe,8he  final- 
ly consented ;  that  her  refusal  was  only 
f&lgned;  that  she  did  not  refuse  In  good 
faith.  And  the  Qfth instruction  supra'pro- 
ceeds  upon  the  theory  that  there  was 
some  snch  evidence  before  tbe  Jnry,  but  we 
have  failed  to  find  It.  Wbo  swears  that 
she  finally  consented?  Can  it  be  possible 
that  a  girl— little  more  than  a  child— was 
feigning  a  retUBal  when  ber  outcry  and 
pleading  was  heard  a  quarter  of  a  mile 
away,  by  both  Florence  and  McCormlck  ? 
it  1b  true  she  rode  back  to  town  with  the 
defendants,  and  remained  with  them  until 
morning;  that  ehe  did  not  disclose  the 
crime  until  interrogated  about  it,  on  in- 
formation wblcb  came  to  others, from  said 
two  witnesses.  It  Is  true  that  she  could 
bave  escaped  from  the  defendants*  com- 
pa  ny  after  they  brongb  t  her  back  to  Cham- 
paign, and  have  put  herself  under  tbe  pro- 
tection ol  others,  bat  she  was  a  country 
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glri,  eomparatimj  nnacquaiD^ed  Id  tbe 
city,  wltliODt  ezperleDCe.  And  bu  we  eay, 
the  evidence  ol  her  Bnbaeqoent  condact, 
ander  all  the  clrcamatauceB,  woald  be  ot 
DO  weight  with  a  jury.  Id  decldioK  upun 
the  Kollt  of  the  d^eDdants.  We  canDot 
(luubt  that  aay  Intelligent  ]nry  woold. 
Dpon  tbe  evidence  In  thte  record,  And  the 
daendant  Sutton  gallty,  however  forcibly 
tbe  SDbseqaent  cnndoct  of  the  girl  mtght 
be  pressed  npon  their  attention, and  hence 
we  bold  there  was  no  rereraible  error  In 
refusiufr  said  Instruction. 

It  Is  finally  urged  that  the  panldhmeDt 
le  excesslTd.  The  crime  o(  rape  Is  ponlsb- 
able  under  our  statute  by  Imprisonment  In 
tbe  penitentiary. and  tbe  term  may  extend 
tothe  natural  llfeof  the  accused.  There  Is 
no  more  helDouH  crime  known  to  the  law. 
As  we  liave  already  indicated,  there  are 
clrcumstauces  proven  by  this  record  uT 
tbe  moat  aggravating  character,  and  we 
are  ot  tbe  opinion  that  the  plaintiff  In  er- 
ror baa  no  Just  grounds  of  complaint  on 
account  of  the  severity  of  his  sentence. 
There  are  perhaps  other  points  Id  the  ar- 
gument, urged  as  groands  of  reversal,  but 
we  have  noticed  the  Hobstantla)  ones,  and 
nreconvlneed  that  the  Judgment  ol  tbe 
court  below  abould  be  afBriued. 

(146  IlL  60) 

MYERS  T.  FIELD  et  al.> 
(Supreme  Court  of  Bliaois.  Jane  19,  1803.) 
HusBUio  Wt7fi— Wife's  Bep&ratb  Estatb— 

LlABILITT  FOH  FaHILY  DbBTS, 

A  personal  Judgment  against  a  msnled 
woman  for  family  expenses,  for  which  she  is 
rendered  personally  liable  by  Rev.  St.  1891,  c 
B8.  S  16,  may  be  enforced  by  seizure  of  prop»- 
ty  acquired  by  her  while  tbe  married  women's 
act  of  1861,  which  exempted  the  s^nrate  prop- 
atty  of  married  women  from  execution  for  the 
debts  ot  their  husbands,  was  in  fotue. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Creditors*  bill  by  Marshall  Field  &  Co. 
against  Sarah  D.  Myers  and  Eugene  B. 
Myers.  Complalunuts  obtained  a  decree, 
which  waH  affirmed  by  the  appellate 
court.  Defendant  Sarah  D.  Myers  ap- 
peals. AtQrmed. 

G.  W.  &  J.  T.  Kretilnger,  for  appellaot. 
Wilson,  Moore  &  Mcllvalne,  for  appellees. 

MAORUDER.  J.  This  la  a  creditors* 
bill,  filed  in  the  circuit  conrt  ot  Oool^ 
county  by  tbe  appellees  as  partners 
against  the  appellant  and  her  husband, 
Eugene  6.  Myers.  Tbe  judgment  was  re- 
covered against  tbe  appellant  alone  In  the 
superior  court  of  Cook  county,  at  the 
August  term,  1888,  and  the  execution  Is- 
sued thereon  was  duly  returned  "No  prop- 
erty found."  Answers  and  replications 
-were  tiled,  and  tbe  case  was  beard  apnn 
an  agreed  state  of  facts.  The  first  count 
<if  the  declaration  In  the  suit  in  which  the 
Judgment  was  rendered  declares  tor  goods 
sold  to  the  defendants,  as  husband  and 
wife,  which  "  were  and  became  matter  of 
the  expenaea  of  the  family."  Tbe  other 
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counts  are  the  ordinary  common  eonnts. 

It  appears  from  the  statement  ot  facts 
as  agi-eed  to  that  not  later  than  January, 
1866,  Eugene  B.  Myers  purchased  and 
paid  fur  in  cash  a  lot,  which  he  caused  nt 
that  date  to  be  conveyed  to  bis  wife, 
Sarah  D.  Myers,  the  present  appellant,  be 
being  at  toat  time  solvent  aud  out  ot 
debt,  and  making  tbe  purchase  and  pay- 
meat  in  good  taltbi  that  they  continued 
to  occupy  said  lot  as  a  homestead  from 
that  date  until  April  19. 1887,  when  It  was 
disposed  of,  and  said  appellant,  Sarah  D. 
Myers,  received  theretur  in  value  more 
than  fS.OOO.  which  she  still  holds  in  se- 
curllies;  that  aald  Eugane  does  not  bold 
any  property  or  securities,  as  trustee,  or 
in  bis  own  name,  or  otherwise,  for  said 
Sarab,  or  In  which  she  has  any  Interest; 
that  said  premises  so  purchased  for  ap- 
pellant and  deeded  to  her  la  January, 
1866,  were  disposed  of  by  her  before  tbe 
entry  of  said  Judgment,  and  werenotso 
disposed  of  fur  the  purpose  of  defrauding 
the  complainants  below,  the  appellees 
bere.  The  circuit  court.  In  Its  decree, 
found  that  the  defendant  Sarah  D.  Vljera 
Owned  and  had  In  her  possessiun,  when 
the  hill  was  filed,  money  or  seenrlties 
more  than  sufficient  to  pay  said  Judg- 
roent,  all  of  which  were  derived  by  ber 
from  tbe  proceeds  of  tbe  sale  ot  real  estate 
owned  by  ber  before  tbe  passage  of  tbe 
lawmaking  the  husband  and  wife  liable 
tor  tbe  expenses  of  the  family,  and  that 
the  same  were  liable  In  ber  hands  to  be 
applied  to  the  satisfaction  ot  said  Judg- 
ment, and  ordered  that  she  Immediately 
pay  tbe  amount  due  on  said  Jadgmrat, 
with  costs,  etc.  Tbla  decree  baa  been 
afilrmed  by  tbe  appellate  conrt.  and  Is 
brought  bere  for  review  by  appeal  from 
the  latter  court. 

Section  1  ot  tbe  act  ot  3861,  entitled 
"Married  Women,"  provldttd,  ^GroHs'St. 
1869.  p.  489:)  "All  the  property,  both  real 
and  personal,  belonging  Co  any  married 
woman  aa  her  aole  and  separate  prop* 
erty,  or  wblch  any  woman  bereafter  mar> 
rled  owns  at  tbe  time  of  ber  marriage,  or 
which  any  married  woman,  during  cov- 
erture, acquires  In  good  lalth  from  any 
person  other  than  her  husband,  by  de- 
scent, ddvlse.  or  otberwise,  together  with 
all  the  rents,  Issues,  iucreaMe,  and  prufiM 
thereof,  shall,  not  withstanding  marriage, 
be  and  remain  during  coverture  ber  sole 
and  separate  property,  under  her  sole 
control,  and  be  held,  owned,  poBHessed, 
and  enjoyed  by  her  the  name  as  tbougb 
she  was  sole  and  Dnmerrled,  and  Rhall 
not  be  subject  to  the  dlBpusal,  control  or 
interference  of  ber  busband,  and  shall  be 
pxempt  from  execntlon  or  attachmeat  for 
the  debts  of  hor  busband."  In  1874,  hk- 
tion  15  of  the  present  law,  (Rev.  St.  l!t91, 
c.  6^,)  ent'tled  "Husband  and  Wife."  was 
enacted,  which  provides:  "The  expesses 
ut  the  family  and  of  the  education  of  tbe 
children  shall  be  chargdable  upon  tlte 
property  of  both  the  husband  and  wife, 
or  either  of  them,  in  favor  ot  the  creditors 
therefor;  and  In  relation  thereto  the; 
may  be  sued  Jointly  or  separately."  The 
question  which  Is  alleged  to  arise  out  nf 
the  application  ot  these  statutes  to  the 
facts  above  recited  Isttals:  If  a  married 
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woman  owned  property  while  the  act  of 
1861  was  in  force,  and  which,  by  the  terma 
ut  that  act,  was  ejiempt  from  execution 
for  the  debts  ut  her  huaband,  can  the  sob- 
eeqaent  act  of  1874  be  bo  far  enton-ed 
a^aiiiBt  each  property,  or  the  prficeedB  oT 
Itasale,  as  to  subject  It  to  the  paympot 
of  a  Judgment  rendered  af^alnet  thR  vrlfe 
forthe  expenftes  of  the  family  ?  Ittseon- 
tended  that  the  risiicof  the  wife,  under 
the  net  of  1861,  to  have  the  property  be- 
loDging  to  her  as  her  sole  and  separate 
property  exempt  from  execution  for  the 
debts  of  her  hnsband,  was  a  vested  right, 
which  she  could  not  be  deprived  of  by 
Bobsequent  legislation.  If  this  were  true, 
it  cannot  be  said  that  there  is  an  atteraiit 
here  to  sQbJect  the  wife's  oroperty  to  her 
huHband's  debt.  The  effort  U  to  make  It 
liable  for  her  onn  debt.  Section  15  of  the 
act  of  18^4,  as  above  qaoted,  was  adopted 
from  the  Iowa  statute,  and  we  concur  In 
the  la terpre ration  which  the  supreme 
court  of  Iowa  has  given  to  It.  That 
rourtsald.  In  reference  to  this  section.  In 
Frost  V.Parker.  65  Iowa,  17H,  21  N.  W. 
Eep.BOT:  ""Heiea  right  le  created  and  a 
liability  declared,  but  no  remedy  is  pro- 
vided ur  pointed  out.  The  right  declared 
1«  that  the  creditor  of  the  husband  or  wife 
for  family  expenses  may  have  a  remedy 
asalnst  both.  The  liability  created  is 
that  both  sliatl  be  liable  for  family  ex- 
penses. *  *  *  It  has  been  held  that,  un- 
der this  provision,  each  is  peraooally  lia- 
ble,"—referring  to  Smedley  v.  Felt,  41 
Iowa,  588,  and  other  cases.  The  Judg- 
ment in  against  Mrs.  Myers  aloue,  and 
not  egainst  her  husband,  or  against  her 
bnsband  and  heraelf.  If  it  In  allowable  or 
necessary  to  go  behind  the  ]udginent,  and 
examine  the  declaration,  the  assumption 
that  the  judgment  was  necessarily  ren- 
dered for  the  cause  of  action  set  out  In  the 
first  count,  to  wit,  "expenses  of  the 
family, "  ratlier  than  for  some  other  cause 
of  action  embraced  In  the  general  consoli- 
dated counts,  can  make  no  difference  as 
to  the  personal  liability  of  the  appellant. 
The  Judgment,  being  against  her  alone, 
and  foraeanseof  action  which  was  her 
personal  liability,  ought  to  be  enforceable 
afralnst  her  own  property.  The  act  of 
1861  did  not  exempt  the  wife's  property 
from  execution  for  her  own  debts.  On 
the  contrary,  ft  provided  that  hpr  prop- 
erty should  be  under  her  sole  control,  and 
shunld  be  held  and  owned  by  her  the  same 
as  though  she  was  sole  and  unmarried. 
It  is  an  Incident  of  ownership  that  prop- 
erty should  be  liable  lor  ita  owner's  debts. 
Stew.  Husb.  &  Wife,  S§  804,  900.  Where  a 
feme  covert  Is  the  sole  and  exclusive 
owner  of  property,  she  holds  It  with  ail 
the  IncidentH  of  property,  the  right  of  sell* 
ing,  givlngr,  or  charging  It  with  the  pay- 
ment of  debts.  Clark  v.  Valentine,  41  Oa. 
143. 

It  seems,  however,  to  be  claimed  by 
counsel  for  appellant  that  before  the  act 
of  1874  the  bosbond  was  liable  for  the  ex- 
penses of  the  Tamtly:  that  by  that  act  the 
wife  was  made  to  share  the  liability  of  the 
hnsband;  andthattheactcaimot  harethe 
effect  of  charging  such  newly-created  lia- 
bility npon  property  owned  by  the  wife 
before  Its  paesage  without  giving  to  its 


retrospective  operation.  It  Is  conceded 
that  the  debt  for  which  the  Judgment  in 
this  case  was  rendered  accrued  after  the 
act  of  1874  was  parsed.  The  first  section 
ul  the  act  provides  that  a  married  woman 
may  in  all  eases  sae  and  be  sued  without 
Joining  her  husband  with  her,  to  the  same 
extent  as  if  she  were  unmarried;  and  an 
attachment  or  Judgment  in  such  action 
maybe  enforced  by  or  against  her  as  if 
she  were  a  single  W4tman.  Wliatever  Is  a 
legitimate  expentie  of  the  family  Is  for  her 
benefit,  as  she  is  a  part  of  the  family. 
We  see  no  reason  why  the  legislature  has 
not  the  power  to  say  thutsheor  her  proi>- 
erty  shall  be  liable  fur  a  debt  Incurred  by 
her  or  for  her  benefit.  Debtors  have  no 
vested  right  not  to  pay  their  debts.  What 
they  havf  and  what  they  acqulrethe slate 
may  subject  to  legal  process  for  the 
satisfaction  of  creditors.  Harris  v.  Glenn, 
f)6  Oa.  94;  The  exemption  of  the  wife's 
sepai'ate  property  from  liability  for  the 
expensps  of  the  family  under  the  act  of 
1861  was  a  privilcKe.  It  is  well  settled 
that  the  citizen  has  nn  vested  rlich  tin  stat- 
utory privileges  and  exemptions  where  no 
element  uf  contract  or  grant  arises  out  of 
the  statute.  Such  privileges  and  exemp- 
tions rest  upon  reasons  of  public  policy, 
and  may  be  recalled  or  changed  by  the 
legislative  branch  of  the  government. 
AmonK  them  are  exemptions  of  property 
from  being  seized  on  attachment  or  execu- 
tion or  for  the  payment  of  taxes.  Cooiey, 
Const.  Llm.  (6tb  Ed.)  p.  471;  KIchardsou 
v.  Akin,  87  III.  138;  Uobblns  v.  Bank,  112 
II).  553;  Henson  v.  Moore,  104  III.  403; 
Weldenger  v.  Sprnanee.  101  III.  278;  7 
Amer.  &  Eng.  Enc,  Law,  p.  138;  Stew. 
Husb:  &  Wife.  §  821.  It  has  been  held  that 
a  homestead  exemption  is  a  matter  of 
grace,  a  privilege,  and  not  a  vested  right, 
and  that  the  IcglHlature  may  remove  or 
diminish  the  exemption.  In  Bull  v.  Con- 
roe,  18  Wis.  283,  It  was  Bflid  that  the  priv- 
ileges extended  to  debtors  by  the  existing 
homestead  laws  of  the  state  ware  not,  as 
to  particular  property  which  might  come 
within  their  protection,  to  be  considered 
as  vested  rights,  or  as  partaking  so  much 
of  the  character  of  such  right  that  the 
legislature  could  not,  byfutnreennctments, 
change  or  modify  the  laws  so  as  to  de- 
prive debtors  of  a  portion  of  the  property 
held  by  them  as  exempt.  In  Harris  v. 
Glenn,  56  Ga.  94,  it  was  said :  "  Exemption 
of  property  from  levy  and  sale  for  the 
Itayment  of  debts  Is  but  a  privilege  for  the 
time  belnK,  mere  grace  end  lavor,  depend- 
ent on  the  will  of  the  state.  An  exemp- 
tion which  exists  by  statute  maybe  re- 
duced or  withdrawn  by  statute. "  The 
right  to  the  homestead,  as  against  the 
debt,  must  stand  according  to  the  la  w  at 
the  time  the  exemption  is  claimed.  Hen- 
son  V.  Moore,  sapra;  Mpargerv.Cumpton, 
61  Ga.  855.  So  far  as  the  facts  of  the  pres- 
ent case  are  concerned,  the  act  of  1874  Is 
not  retrospective  by  an  application  of  Its 
provisions  to  any  debt  created  or  existing 
before  Its  passage.  It  fe  prospective  In 
that  It  Is  here  made  to  apply  only  to  a  debt 
created  by  the  wife,  or  for  her  benefit,  aft- 
er Its  passage.  For  the  reasons  here  stat- 
ed we  think  that  the  money  or  securities 
in  the  hands  of  the  appellant  were  prop- 
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erlj  nubjected  to  tbci  paymeot  of  thejadg- 
meat.  Tbe  decree  ot  tbe  drcalt  court  and 
the  judgment  of  tbe  appellate  conrt  are 
accordingly  affirmed. 


(MB  III.  4BL) 

OREOSTBN  et  aL  T.  OITY  OF  CBIOAQO.^ 
(Snpreme  Court  of  Illinois.  Jnne  19,  1898.) 

IfUHlOIPAL  COBPOBATIONB— LlOBNSI— CO:raaA.CT— 

Vault  onder  Au.by. 

1.  A  xKomit  glvea  by  a  dty  to  a  lot  owner 
to  construct,  maintain,  and  use  a  vaalt  nnder 
the  allt!7  in  rear  of  his  lot,  and  a  bond  given 
hj  him,  conditioned  npoa  hia  Baving  tbe  city 
harmless  from  loss  on  account  of  auch  Tault, 
and  keeping  the  alley  above  it  in  good  repair, 
constitute  a  contract  irrevocable  by  the  city, 
ao  lone  as  Its  revocation  is  not  demanded  by 
the  pablle  interest  or  conveoience. 

2.  Where  such  permit  has  been  laaued  by 
the  citT  board  of  public  works  under  authority, 
given  by  the  charter,  "to  regulate  the  placing 
or  building  of  vaults  under  the  streets,  ^leys, 
and  sidewalks,"  and  the  lot  owner  has  occupied 
the  vault,  and  kept  the  alley  in  repair,  for  near- 
ly 20  years,  tbe  apiwoval  of  the  permit  by  the 
city  conncil  may  be  Inferred  from  its  acqoiea- 
cence  in  his  occupation  of  the  vault. 

3.  The  provision  In  the  bond  for  keeping 
the  alley  In  repair  is  a  sufficient  consideration 
for  the  permit. 

Appeal  from  appellate  court,  flrst  dis- 
trict. 

Bill  by  Samael  GregBtea  and  otbera 
against  tbe  city  of  Gblcugo.  Defendant 
obtained  a  decree,  wbleb  waa  affirmed  by 
tbe  appellate  court.  Complainantn  ap- 
peal. Reversed. 

Tbe  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  UHOPE,  J. : 

This  was  a  bill  by  appellants,  in  tbe 
circuit  court  of  Cook  county,  repreaetitlng 
that.  In  1A70,  appellant  Oregsten  was  tbe 
owner  of  a  leasebold  Interest  in  lot  16, 
block  142,  Scbnol  Section  addition  to  Chi- 
cago, expiring  on  tbe  Jst  day  of  April, 
]8»0;  that  there  was  on  tbe  12tb  day  of 
May,  1870,  a  building  upon  said  lot,  under 
the  control  of,  and  owned  by.  Gregsteo; 
that  said  lot  fronts  on  Dearborn  street. 
In  said  city,  and  in  Its  rear  was  a  IS-foot 
alley,  dedicated  to  the  public;  that  under 
the  act  of  tbe  leglslatare  of  11168,  amenda- 
tory of  tbe  charter  of  said  city,  power 
and  aathorlty  were  given  to  the  board  of 
public  workH,  of  said  city,  to  antbnrlze  the 
use  of  space  tiademeath  tbe  surface  of  al- 
leys, etc.,  in  said  city,  npon  sncb  terms 
and  conditions  as  said  board  might  deter- 
mine, and  require  the  taking  of  bond 
from  tbe  occupant  to  pay  damages,  etc., 
that  might  accrue  by  reason  of  such  oc* 
cupancy ;  that  on  the  12th  day  of  May, 
1870,GregBten  applied  to  the  board  of  pub- 
lic works  of  said  city  for  a  permit  to  occu- 
py all  tbe  space  underneath  tbe  alley  In 
the  rear  of  said  premises;  ttaat  In  pursu- 
ance ol  sncb  application  said  board  of 
pnbUe  worica  Issued  a  permit,  which  is  set 
oat  in  tbe  amended  bill,  and  required  said 
Oregsten  to  glre  a  bond,  In  the  penal  sum 
of  f  10,000,  to  save  and  keep  harmlesB,  etc., 
the  city,  and  to  perform  the  covenants 
and  conditions  thersot.  Tbe  permit,  dat- 


■Bepwted  1^  Louis  Boisot.  Jr^  Bsq.,  of  the 
caiicaxo  bar. 


ed  May  12,  187D.  provides:  "Permlwlon 
and  authority  is  hereby  given  by  tbe 
board  of  public  works  of  the  city  of  Cblca- 
go  to  Samuel  Gregsteo,  uf  said  city,  to  ex> 
cavnte  tor  aud  construct  a  vault  under 
the  alley  ruuniug  north  andaouth  through 
bluck  142,"  etc..  "and  la  the  rear  of,  and 
adjoining,  lot  16  of  suld  block,  and  main- 
tain and  use  said  vault  in  connection  with 
tbe  building  erected  or  to  he  erected  upon 
said  lot  16,"  etc.;  "this  permit  being  anb- 
Ject  to  all  restrictions,  llmltatluns,  and  con- 
ditions of  a  certain  bond  relative  to  said 
vault. of  even  date  herewith,  and  executed 
by  the  said  Samuel  Gregsten,  In  favor  of 
the  city  of  Chicago,  by  order  of  the  board 
of  public  works.  A  copy  of  tbe  bond  is 
attached  to  the  bill,  and  made  part  tbere- 
of,  tbe  coudltions  whereof,  so  far  as  neces- 
sary to  an  understandlog  of  the  questlooa 
presented,  are  as  follows:  "And  tbe  said 
Samuel  Gregsten  has  bargained, covenant- 
ed, and  agreed  to  and  with  the  said  city 
of  Chicago,  and  hereby,  for  himself,  bis 
beirs,  executors,  administrators,  and  as- 
signs, does  bargain,  covenant,  aud  agree 
to  and  with  tbe  said  city  of  Chicago,  tbat 
they  win  indemnify  and  save  harmless 
the  said  city  of  cbicago  and  its  ofllcers, 
each  and  every  one  of  them,  from  any  and 
ail  loss,  damage,  and  expense  whatever, 
for  which  it  or  they,  or  any  of  them,  may 
become  liable,  or  which  may  at  anytime 
be  awarded  or  adjudged  against  said  city 
or  its  officers  by  reason  of,  or  In  conse- 
quence of,  said  excavation  or  vault,  or  by 
reason  of.  or  in  consequence  of,  any  act 
or  tbiag  whatever  by  said  Samuel  Greg- 
aten,  or  any  of  his  agents,  servants,  con- 
tractors, or  workmen,  done,  permitted,  or 
snffered  to  be  done,  In  making,  excavat- 
ing, constructing,  using,  maintaining, 
opening,  covering,  closing,  or  doing  any 
other  act  or  thing  In,  upon,  or  about  said 
vault,  or  by  reason  of,  or  In  consequence 
of,  tbe  fnllnre  of  said  Samuel  Oregsten,  or 
any  of  his  successors,  representatives,  or 
assigns,  to  keep  and  perform  all  of  his  an- 
dertaklngsand  agreements  herein  vvrltten ; 
that  said  Samuel  Gregsten  will  cause  said 
vault  to  bs  strongly  and  firmly  covered, 
and  In  any  manner  which  may  be  dlreetad 
by  said  board  ot  public  works,  and  will 
forever  keep  It  so  covered,  so  as  In  no 
manner  to  Interfere  with  the  use  of  said 
alley,  or  any  portion  thereof,  as  a  public 
highway,  and  so  as  to  make  tbe  same 
safe  for  persons,  carriages,  teams,  and  all 
animals  and  vehicles,  to  pass  and  repass 
over  and  upon  tbe  same,  upon  tbe  estab- 
lished grade,  and  will  forever  after  keep 
that  part  of  the  suld  alley  so  covered  and 
In  good  repair,  and  will  grade,  repalr,and 
renew  the  same  when  and  as  often  as  or- 
dered by  tbe  common  council  of  said  city, 
or  by  tbe  board  of  public  works,  and  will 
Indeninlly  said  city  against  any  and  all 
loaa  by  reason  of  said  alley,  so  covered, 
being  out  of  repair;  •  •  •  that  be  will 
coostmct  approaches  of  easy  slope  tu 
those  parts  of  the  alley  so  flllAd  or  covered 
by  the  said  S.  Gregsten ;  that,  in  the  man- 
agement and  nse  nt  said  vault,  he  will  be 
governed  by,  t<od  will  conform  to,  any  or- 
dinance which  now  exists,  or  wblcb  may 
hereafter  be  made  by  said  common  coos- 
cll«  or  any  rales  which  are  uoWi  or  wUch 
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may  be  hweatter,  adopted  hy  the  said 
board  of  pablle  works,  relative  to  similar 
Tanlts  under  alley:  provided,  always, 
however,  that  said  Samael  Grefceten  slialt 
Dot  be  subject  to  any  tax  or  asResfimeDt 
npoo  the  same,  as  rent,  beyond  what  shall 
be  cbarsed  lor  similar  vaults;  that  said 
vaults,  and  those  partsof  said  alley  so  uc- 
cnpled  by  said  vault  and  Uh  walls, shall  be 
forever  free  and  open  for  the  building  or 
laylos,  OBlng,  repairing,  and  malntalnlDg 
ol  all  sewers,  water  pipes,  and  gas  pipes 
ordered  by  said  elty.  or  by  said  board  of 
public  worfca,  to  be  built  or  laid  or  used 
or  repaired  or  maintained,  so  thatsoch 
sewers  and  gas  or  water  pipes  shall  be 
wltbls  Bald  vault,  above  or  below  the 
floor,  or  In  any  part  of  the  space  occupied 
by  said  vault  or  Its  walls,  as  shall  be  di- 
rected by  said  cUy,  or  by  said  board  of 
pabHc  works;  and  that  those  parts  ol 
the  said  alley  to  be  occupied  by  said  vault 
and  Its  walls  shall  be  as  free  and  open  for 
the  construction  of,  or  laying  or  using  or 
repairing  or  maintaining  of,  such  sewers, 
gas,  and  water  pipes  and  their  fixtures 
and  connections,  as  If  the  said  vault  and 
Ito  walls  bad  never  been  bnllt."  The  con- 
dition of  the  bond  also  provides  for  tbe 
entry  of  the  city,  or  any  officer,  person,  or 
company  on  Ub  behalf,  tor  tbe  purpose  of 
constroeting,  repairing,  etc.,  sewers,  gas 
pipes,  etc..  at  will.  Tbe  bill  alleges  that 
saldUregsten  proceeded  atonce  uodersaid 
permit,  and  caused  the  alley  space  in  rear 
of  said  lot  to  be  excavated,  walled,  and 

Slanked,  at  an  expense  of  f 2,000;  that  the 
n  of  October  of  1871  dMtroyed  the  build- 
ing on  the  premises;  that  the  same  was 
Immediately  rebuilt,  and  the  occupation 
of  the  alley  space  for  tbe  same  purpose, 
and  under  tbe  same  condition,  was  con- 
tlnoed,  with  the  knowledgeof  the  authori- 
tieaof  tbedty;  thatontbe  Sthday of  May. 
1880,  said  Oregsten  leased  said  lot  16  from 
the  city  of  Chicago  for  the  term  of  60  years, 
and  that  on  the  15tb  day  ol  Jnne,  1S8H,  he 
obtained  another  lease  therelor  from  said 
city,  extending  said  term  to  the  8th  day 
of  May,  1985;  that  Oregaten  has  occupied, 
and  now  occupies,  the  alley  space  excavat- 
ed, with  bis  boilers  and  other  necessary 
appantna  need  In  eondoetlng  the  hotel 
bnrinees  carried  on  on  said  lot  16  and  ad- 
joining buildings;  that  he  has  no  means 
of  accommodating  his  building  therewith, 
ff  he  should  be  deprived  of  said  alley.  The 
bill  then  seta  up  in  full  an  ordinance  of  the 
dty  passed  April  17, 1885,  the  flrst  section 
of  which  provides  that  every  alley  space 
or  court  now  open,  or  hereafter  to  be 
opened,  in  that  portion  of  the  south  divi- 
sion of  tbe  elty,  (giving  houndarles  which 
incladee  tbe  alley  In  question.)  whenever 
tbe  same  shall  hereafter  be  ordered  or 
permitted  to  be  Improved,  either  by  or- 
der of  the  city  council,  or  by  permlBsion 
of  tbe  commissioner  of  public  works, 
granted  to  private  Individuals,  as  herein- 
after provided,  shall  be  paved  with  gran- 
ite block  pavement,  and  eonstmeted  un- 
der the  direction  and  supervision  of  the 
department  of  public  wurks,  ecc.  The 
second  section  provides  that  whenever 
any  person  or  persons  shall  desire  to  per^ 
manenily  improve  each  alley,  etc.,  they 
abiill  pKpare  and  deliver  to  tbe  commis- 


sioner of  publle  works,  for  his  approval, 
plans  and  specifications  showing  tbe  de- 
Blred  improvement,  etc.,  and,  If  approved, 
anthoriidng  a  permit,  under  certain  condi- 
tions. Tbe  third  section  provides  that 
thecommlsslonerol  publl<^  works  shall  fur- 
nish the  proper  grades  for  all  work  done 
under  this  ordinance, and  alllmprovem^dnta 
so  made  shall  be  done  under  the  direction 
of  said  officer,  and  as  he  ahnll  direct,  and 
in  no  other  mannur,  etc.  The  bill  then 
alleges  that  by  virtue  of  said  ordinance 
tbe  commissioner  of  public  works  has  as- 
sumed to  grant  to  one  McTlcker  a  permit 
to  occupy  one-half  of  snch  alley  space, 
thereby  Intending  to  deprive  complain- 
ants of  the  use  and  benefit  ol  such  alley 
space;  aud  denies  tbe  authority  of  such 
officer  to  grant  snch  permit,  and  alleges 
that  the  grant  to  said  (Jregstcn,  with  the 
bond  before  mentioned,  eonstltnted,  be- 
tween Uregsten  and  tbe  city  of  Chicago,  a 
contract,  Irrevocable,  except  as  therein 
provided;  that  Gregsten  has  kept  said  al- 
ley in  repair  continuously  from  May  17, 
1870,  at  great  expense;  that  he  has  per* 
formed  and  kept  each  and  every  of  the 
covenants  in  said  bond  contained;  that 
said  permit  granted  tbe  perpetual  use  of 
said  alley  space  or  vault  until  the  pnbllein- 
terests  shonld demand  theuseof  tbesame; 
that  the  public  IntereatH  have  not  demand- 
ed, and  do  not  demand,  tbe  use  of  said 
vault  or  space  under  tbe  alley,  and  the 
common  council  of  tbe  city  uf  Chicago  bas 
never  directed  the  cnmplalnants  to  remove 
orflUup  aaid  vault,  or  any  part  thereof. 
The  bill  then  alleges  that  the  commission- 
er of  publle  works,  Auguat  4, 1890,  served 
upon  complainants  a  notice  tovacatesald 
excavation  or  vault,  and  to  remove  all 
property  therefrom ;  that  this  was  done 
In  order  that  the  said  McVtebermlght  use, 
oranpy,  and  improve  Tbe  east  one-half  of 
eairt  alley,  In  pursuance  of  the  ordinance 
of  April  17,  1885,  for  which  a  permit  had 
been  Issued  to  her;  that  the  city  of  Chica- 
go does  not  require  said  alley  space  for  Its 
use,  but  complainants  are  required  to  sur- 
render possession  of  tbe  same  so  as  to 
give  MnVIcker  possesaiou  thereof  for  her 
private  use.  The  prayer  of  the  bill  Is  for 
injunction,  enjoining  tbe  city  and  its  offi- 
cers from  bringing  enltB  to  recover  possea- 
slon  of  said  one-half  of  eald  alley  space, 
and  from  evicting  complainantH  therefrom. 

Tbe  answer  of  the  elty  insists  thatthe 
permit.  If  any  was  Issued  to  the  complain- 
ant by  the  board  of  publle  works,  as  al- 
leged, was  and  is  revocable  by  tbe  hoard, 
or  other  proper  authority  of  said  city,  and, 
further,  that  If  anysncb  permit  was  grant- 
ed, to  occupy  underneath  said  alley,  iu 
whole  or  In  part.sncb  permit  was  granted 
to  sold  Gregaten  aolelyupon  the  condition 
that  he  would  keep  tbe  surface  of  the  alley 
In  good  repair,  and  sate  condition.  It  is 
then  averred  that  he  has  not  so  kept  the 
surface  of  aaid  alley  In  repair,  but  has  pet' 
mitted  tbe  same  to  become  broken  and  un- 
safe; and  thatat  the  present  time  tbe  eur^ 
face  thereof  Is  broken  through  Into  the  ex- 
cavation made  by  said  Gregsten,  thereby 
causing  dangerous  pitfalls,  etc.,  and  that 
the  surface  covering  Is  thin  and  weak,  and 
that  in  consequence  any  horse  or  wagon 
passing  over  said  alley  ia  in  peril  of  talllnf 
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tbrouffh  Into  said  excavation,  wherefore 
he  baa  lorlelted  any  rights  nndersald  per- 
mit, by  reason  ol  hie  permitting  said  alley 
to  become  out  of  repair,  etc.;  that  the 
work  was  done  In  and  about  said  excava- 
tion to  a  cheap  and  careless  manner;  and 
that  said  alley,  by  reason, etc., Is  In  a  dau- 
leerous  and  unsafo  condition.  Admits  that 
tbe  city  officials  knew  of  occupation  uf 
GregsteD  with  bollersand  otherapparatus 
for  the  purpose  of  conducting  the  business 
as  in  tbe  hill  alleged,  and  denies  that  be 
has  no  other  means  to  accommodate  his 
building  for  tbe  purposes  for  which  thla 
alley  Is  used.  Admits  the  pasBai^e  of  the 
ordinance  set  np  In  the  bill  of  April  17, 
1885.  Admits  the  granting  of  permit  to 
use  one-half  of  such  alley  tn  McVicker,  as 
alleged  in  tbe  bill,  and  avers  that  tbe  per- 
mit so  issued  was  confirmed  by  an  order 
of  the  city  council  of  tbe  city,  of  date  De- 
cember 16. 18»9.  which  iBBet  out, and  which 
provides  that "  tbe  commissioner  of  public 
works  is  hereby  directed  to  render  to  Har- 
riet O.  McVicker  all  necessary  assistance 
in  making  tlielmprovement  of  said  alley." 
Denies  that  the  alley  has  been  kept,  or  Is 
nuw>  In  tbe  repair,  as  in  tbe  bill  alleged. 
Admits  tbe  service  of  tbe  notice  by  the 
commissioner  of  public  works  to  remove 
obstrnctlons  lo  tbe  vault  under  tbe  alley, 
and  avers  that  such  notice  was  served  be- 
cause ot  the  dangerous  condition  uf  the 
alley,  as  It  then  existed,  and  that  such  no- 
tice was  served  with  a  view  to  the  Im- 
provement of  the  alley,  and  for  no  other 
purpose.  Admits  that  onder  said  notice 
it  was  Intended  for  said  McTleker  to  im- 
prove and  occupy  the  east  ball  of  said  al- 
ley nnder  said  ordinance  ol  April  17, 1885, 
for  which  she  had  received  permit  as  afore- 
said, and  avers  that  the  complainants 
could  also  have  availed  themselvHS  of  the 
beuelits  of  said  ordinance  of  April  17, 188f>. 
and, further  answering, admits  "that  they 
intend  to  permit  the  said  Harriet  G.  Mc- 
Vicker to  occupy  and  Improve  tbe  eaa^ 
balf  of  aald  alley,  in  accordance  with  her 
permit,  hereinbefore  mentioned."  A  pre- 
Uniinary  Injunction  having  been  granted, 
the  cause  came  on  for  bearing  upon  mo- 
tion to  dissolve.  By  aKreement  tbe  mo- 
tion was  set  down  for  bearing  on  tbe  bill, 
answfw,  and  affidavits  filed  on  sucb  mo- 
tion. Tbe  motion  was  sustained,  and  the 
bill  dtamlssed.  On  appeal  to  the  appel- 
late court  this  decree  was  afiSrmed,  and 
that  court  having  granted  a  certificate  of 
Importance,  under  the  statute,  this  fur- 
ther appeal  is  prosecuted  by  tbe  complain- 
ants. 

Knight  ft  Brown,  for  appellants.  John 
8.  Miller  and  Condee  &  Rose,  for  appellee. 

SHOPE.  J.,  (after  stating  the  facU.)  By 
the  araeudment  to  the  charter  ol  the  city 
of  Chicago,  passed  in  1863,  tbe  board  of 
public  works  was  given  the  power''to  reg- 
ulate the  placing  or  bulldbig  of  vaults  un- 
der tbe  streets,  alleys,  and  sidewalks,  and 
requlreeucb compensation  forthe  privilege 
as  they  sbail  deem  reasonable  and  just, 
subject  to  the  approval  of  the  common 
council."  Under  tbe  authority  thus  con- 
ferred,as  well  as  In  execution  of  the  power 
ol  exclusive  control  OTfir  the  streets  and 


alleys  ot  tbe  city,  by  tbe  city  aotborltlee, 
the  board  ot  public  works  executed  a 
permit  to  appellant  (jregaten  to  excavate 
for  and  construct  n  vault  under  tbe  alley 
running  north  and  south  through  block 
142.  School  Section  addition  to  said  city. 
In  tbe  rear  of  and  adjoining  lot  16,  tn  said 
block,  and  to  maintain  and  use  such  vault 
"in  connection  with  the  building  erected, 
or  to  be  ei-ected.  upon  said  lot,"  etc.  Ae 
will  be  seen  from  tbe  foregoing  statement, 
said  permit  is,  by  Its  terms,  subject  to  all 
tbe  reatrictlond,  limitations,  and  eondi- 
ttona  ot  the  bond  of  said  OregBton,  of  even 
date,  executed  to  the  city.  The  question 
sharply  presented  In  this  record  iswhetber 
tbe  permit,  construed  in  connection  wltb 
the  bond,  BO  tar  as  It  relates  to  matters 
not  aHectiag  tbe  public  uae  of  tbe  alley, 
constitutes  a  contract  Irrevocable  by  the 
city  at  will.  **lt  is  the  general  doctrine 
that  munldpalltlea,  under  the  power  of 
exclusive  control  ol  their  streets,  may  al- 
low any  nse  of  them  consistent  wltb  the 
public  objects  tor  which  they  are  held." 
Nelson  v.  Godfrey,  12  III.  20;  aty  of  Qalucy 
V.  Bull.  106  111.  337;  Gridley  v.  Bloi>ming- 
ton,  68  111.  47;  Chicago  &  N.  W.  Ry.  Go.  v. 
People,  ai  111.  861 ;  Chicago,  etc..  Fuel  On. 
r.  Town  of  Lake,  ISO  III.  43,  23  N.  E.  Rep. 
616;  Dill.  Mun.Corp.  541-^51.  In  this  case, 
bo  wever,  special  po wer  had  been  conlerred, 
by  the  act  amendatory  of  the  charter,  to 
make  tbe  grant,  upon  such  consideration 
as  tbe  city  authorities  might  deem  rea- 
sonable and  just.  Section  12,  Act  1863. 
Upon  looking  Into  tbe  bond  it  Is  seen  that 
appellant  was  required,  aa  part  eoUBldera- 
tion  lor  the  grant,  to  so  eonstruet  his 
vault,  and  cover  the  same,  that  tbe  Mej 
should,  at  the  grade  established  by  the 
city,  be  at  all  times  open,  and  In  safe  re* 
pair  and  condition  for  the  passage  over  it 
of  all  persons,  animals,  and  vehicles.  Be- 
neath thesurrncethedty  reserved  the  right 
of  entry  at  all  times,  for  all  purposesatlect- 
Ing  tbe  public  Interest.  The  water,  gas, 
and  sewer  pipes,  etc.,  of  the  city,  might  bn 
constructed,  enlarged,  and  repaired  at  all 
times,  through  and  under  said  vault  and 
the  walls  thereof,  In  the  discretion  of  tbe 
city  authorities.  The  permit,  It  la  appar- 
ent, relates  solely  to  such  useol  tbe  alloy 
as  was  In  no  wise  Incomdatent  wltb  Its  foil 
enjoymentlorall  public  usesand  purposes. 
Moreover,  as  will  be  seen.  It  Is  expressly 
stipulated  that  whenever  the  public  Inter- 
ests shall  demand  It  tbe  rights  under  tbe 
permit  sbail  cease.  The  city,  through  Its 
constituted  authorities.  In  granting  tbe 
permit  upon  the  covenants,  conditions, 
and  limitations  contained  in  tbe  bond 
taken  by  tbe  city  from  GregBten,  was 
therefore  acting  in  its  private  corporau 
capacity,  as  distinguished  from  its  public 
and  political  or  governmental  capatity, 
and  the  doctrine  applicable  to  tbe  exercise 
of  its  public  political  powers  does  not  ap- 
ply. Bailey  v.  Mayor,  3  Hill,  539;  De  Vosa 
V.  City  of  Richmond,  18  Grat.  838;  City  of 
Qulney  v.  Bull,  supra.  The  public,  except 
In  so  far  as  It  might  be  benefited,  bad  no 
interest  In  tbe  subject-matter  of  tbe  grant. 

It  Is  insisted,  however,  that  the  pennlt 
was  void  because  no  approval  tbereol  b; 
tbe  city  council  Is  shown.  It  In  alleged 
and  proved  that,  upon  reedTlag  the 


Digitized  by  Google 


111.)  0KB6STEN  v.  CITY  OF  CHICAGO.  4S9 


permit.  Gr^ten  excavated  ibv  vaolt, 
built  and  covered  It,  ae  required  by  the 
condition  of  his  bond,  at  large  expense  tu 
hlmeell;  that  he  entered  Into  occupancy  of 
It,  plndng  therein  botlera  aad  apparatna, 
uaiuff  It  ae  appurienant  to  hia  bulldlne  lo- 
cated oil  9ald  lot  16;  that  the  hulldInK 
havlnK  been  destroyed  by  the  great  Are  of 
October,  1871)  he  rebuilt  upon  said  lot,  and 
aealn, putting  eald  alleyway  in  like  condi- 
tion as  before,  maiiitaiaed  the  vault  as  an 
Hppurtenunce  to  hia  said  bnlldlng,  to  the 
filing  of  this  bill, — a  period  of  practically 
2U  years.  Daring  all  that  time,  with 
knowledge  of  the  constractlon  and  oae  of 
the  vault  by  the  city  authorities,  ae  ad- 
mitted In  the  answer,  he  kept  the  alley  In 
repair;  and  tor  this  time  the  city  was 
saved  all  expense  of  the  maintenance  and 
repair  of  the  surface  of  the  alley  in  the  rear 
of,  and  abutting,  said  lot  16.  lo  Gr1<Jley 
V.  Bloomiugton,  supra,  we  said:  '*A1< 
thODgh  DO  lleenae  from  the  city  to  make 
the  vault  Is  abowo,  on  the  other  hand,  no 
objection  liy  the  city  Isahown,  either  tothe 
making  of  the  vault,  the  mode  of  Its  con- 
struction, or  the  state  of  repair  In  which 
It  has  been  kept;  and  situated  as  It  Is,  un- 
der the  sidewalk  In  u  public  street,  and  for 
Hu  great  a  l«igtb  of  time,  we  cannot  pre- 
anme  that  those  having  charge  of  the 
streets  were  Ignorant  of  Its  existence,  or 
of  the  reapectlve  rights  and  duties  of  the 
city  and  the  owners  of  the  property  in  re- 
lation to  it.  We  regard  this  acquiescence 
as  a  anfflclent  recognition  by  the  city  au- 
thorities to  construct  and  maintain  the 
vault  in  a  prudent  and  careful  manner." 
So,  in  the  previous  case  of  Nelson  v.  God- 
frey, snpra,  It  fa  held  that  as  the  privilege 
of  excavatiag  under  sidewalks,  etc.,  for 
vanlts,  is  of  great  convenience,  and  may, 
with  proper  care,  be  exercised  with  little 
<jr  no  inconvenience  to  the  public,  author- 
ity to  make  the  same  will  be  Inferred,  in 
the  absence  of  any  action  of  the  corporate 
authorities  to  the  contrary,  they  having 
knowledge  of  the  progress  of  the  work. 
See,  also,  Dill.  Mnn.  Corp.  %  554.  So,  In 
this  case,  the  approval  of  the  city  council 
may  be  Inferred  from  its  long  acquiescence 
in  the  nae  of  the  alley  lor  the  purposes  for 
which  tbfl  permit  was  granted  ;  and  espe- 
cially will  tbia  be  so,  when  It  Is  sbown,  as 
It  is  here,  that  the  occupancy,  under  tbe 
permit.  Inured  to  the  benefit  of  tbe  city, 
and  wblcb  It  received  with  knowledge  of 
tbe  right  claimed  by  complainants. 

Ah  we  have  eeen,' the  city  authorities 
were  authorized  to  regulate  the  placing 
of  vaults  under  sidewalks,  streets,  and  al- 
leys of  the  city,  and  require  compensation 
for  the  same.  A  reference  to  the  condition 
of  tbe  bond  will  abow  that  the  consider- 
ation fixed  and  agreed  apou  between 
Gregsten  and  the  city  was  that  he  should 
brine  the  alley  to  the  grade  established 
by  the  city,  make  approaches  of  easy 
filope  thereto,  covering  the  vault  so  as  to 
render  It  safe  and  secure  as  a  way  for  pub- 
lic use  and  travel,  and  to  forever  keep  and 
maintain  aaid  alley  In  aucb  condition  and 
repair.  The  said  Gregsten  was  required 
to  covenant,  for  himself,  his  heirs,  execu- 
tors, administrators,  and  assigns,  to  for- 
ever keep  and  maintain  said  alley  In  said 
condition,  and  to  renew  and  repair  the 


same  whenever  required  so  to  do  hy  the 
city  authorities.  By  tbe  express  terms  of 
the  permit  he  Is  granted  tbe  right  to 
build,  maintain,  and  use  the  vault  In  con- 
nection with  his  buildings  erected,  or  to 
be  erected,  on  said  lot  16.  It  seems  clear 
that  the  parties  had  In  contemplation,  at 
the  time  of  entering  into  thearrangement, 
that  Gregsten,  his  heirs  and  assigns, 
slioald  have  the  right  to  build  and  main- 
tain a  vault  under  said  alley,  as  appurte- 
nant to  tnn  ballding  npon  lot  16,  and  be 
bound  to  maintain  tbe  same  in  suitable 
repair  and  condition  fur  the  tmbltc  use  and 
convenience,  perpetually,  unless  the  publla 
convenience  or  necessity  required  the  re< 
muval  of  the  vault  fi-omthe  alley.  Heand 
his  representatives  are  required  to  forever 
keep  and  maintain  said  alley  in  repair, 
and  to  save  and  keep  harmless  tbe  city 
from  all  loss  or  damage  by  reason  of  its, 
at  any  time,  being  out  of  repair.  It  was 
also  in  contemplation  of  the  parties  that 
In  addition  to  the  liability  of  tbe  grantee 
In  the  permit,  his  heirs  and  assigns,  to 
keep  said  alley  in  repair,  and  thereb.T  save 
the  city  the  cost  and  expense  or  paving, 
malntalnlug,  and  repairing  the  same,  and 
from  all  loss  by  reason  ul  Its  being  out  i>f 
repair,  he  ur  they  might  be  subject  to  a 
farther  tax  as  rent,  as  the  city.  In  the  exer- 
cise of  reasonable  discretion,  might  deter- 
mine. It  is  expredbly  stipulated  in  the 
bond  "that  said  Samuel  Gregsten  shall 
not  be  subject  to  any  tax  upon  the  same, 
[tbe  vault,]  as  rent,  bvyund  what  shall  be 
charged  for  similar  vaults."  The  objec- 
tlouj  therefore,  that  the  contract  was 
wlthont  consideration,  ia  without  merit. 
By  the  arrangement  tbua  made,  tbe  mu- 
nicipality, in  Its  private  corporate  capaci- 
ty, made  tbe  grant  npon  a  sufficient  con- 
sideration, securing  rights  mutually  advan- 
tageous to  the  partloB,  and  In  no  wise 
conflicting  with,  or  Infringing  upon,  any 
public  Interest;  and,  tbe  permit  having 
been  granted  upon  the  express  condition 
and  stlpnlations  to  be  kept  and  performed 
by  Oregsten,  the  two  instruments  consti- 
tuted a  contract  mutually  binding  upon 
the  parties.  16  Amer.  &  Eng.  Enc.  Law, 
1106,  notes.  The  city,  when  acting  In  Its 
private  capacity,  as  contradistinguished 
from  Its  governmental  capacity.  Is  bound 
by  its  contracts,  and  may  be  estopped  by 
tbe  conduct  of  Its  proper  officers,  when 
acting  within  the  scope  of  their  lawfnl 
power.  Kaliway  Co.  v.  Jollet,  79  111.39; 
Logan  Co.  V.  Lincoln,  81  111.  156;  Martel 
V.  East  St.  Louis.  94  III.  67 ;  CI  ty  of  Chica  ■ 
go  V.  Sexton,  115  III.  ZW,  2  N.  E.  Bep.  263. 

We  are  of  opinion  that  the  permit  and 
bond,  forming  parts  of  the  same  transac- 
tion, constituted  a  contract  between  the 
purtlej,  not  revocable  by  the  city  unless 
the  public  Interest  orconvenlence  demand- 
ed it,  or  for  some  other  cause  for  which 
the  contract,  by  Its  terms,  might  be  re- 
voked. By  the  terms  of  the  bond  the  city 
reserved  the  rich t  to  revoke  the  permit, 
and  re-enter,  whenever  the  public  Interest 
should  require  It ;  and  also,  upon  the  fail- 
ure of  Gregsten,  his  heirs,  executors,  or 
assigns,  to  keep  and  perform  the  cove- 
nants and  conditions  In  the  condition  of 
his  bond  mentioned,  and  upon  tbe  termi- 
nation of  the  permit,  K  was  stipulated 
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that  OregBten  ahould  remove  and  fill  up 
the  vault,  thereby  reatoriofir  tbe  alley  to 
Its  former  condition.  It  la  not  pretended 
that  the  Interests  of  the  public  demand, 
or  tta  coDvenleace  requires,  the  removal 
by  Gregsteo  of  the  vault,  or  its  abandon- 
ment, and  a  resumption  by  the  city  of 
absolnte  contrul  over  the  alley.  We  have 
already  seen  that,  for  all  public  purposes, 
the  municipal  authorities  bad  and  re- 
tained, under  the  contract,  absolute  con- 
trol of  the  same.  In  addition*  by  reference 
to  the  conditions  of  the  bond,  It  will  be 
seen  that  Oregston,  his  representatives 
and  assigns,  were  bound  to  remuvu  and 
repair  the  snrfaee  of  the  alley  whenever, 
and  In  snch  manner,  as  ahould  be  ordered 
by  tbe  city  council^  or  board  of  public 
works  of  the  city.  It  Is  admitted  fn  the 
answer— and,  If  It  were  not,  It  Is  abun- 
dantly shown— that  the  attempt  to  oust 
the  present  occupants  of  the  vault  Is  not 
demanded  fn  tbe  public  interest, or  to  serve 
a  public  purpose,  but  Is  solely  to  enable 
the  abutting  owner,  upon  the  east  of  the 
alley,  to  occupy  one-balf  of  the  alley  space 
In  the  rear  of  said  lot  16  for  private  uses. 
The  answer  admits  that  a  permit  had 
been  fclven  to  one  McVlcker  to  occupy  and 
improve  the  east  half  of  that  part  of  said 
alley  abnttlnK  on  complainants*  lot,  and 
that  it  is  the  Intent  and  purpose  to  put 
said  McYlckerln  possession  of  such  right, 
under  said  permit.  No  such  right  In  re- 
served In  and  by  the  contract,  and  such 
purpose  Is  therefore  unlawful.  Tbe  city  Is 
without  power  to  deprive  the  complain- 
ants of  their  rights,  under  Its  contract 
with  Gregsten,  for  the  benefit  of  private 
Individuals,  or  to  subserve  private  pur- 
poses and  ends. 

The  bill  alleges,  and  tbe  proof  suRtalns 
tbe  allegation,  as  we  think,  that  tbe 
grantee  In  the  permit  put  the  aorfaee  of 
the  all^  In  the  condition  required  by  tbe 
contract,  and  kept  and  maintained  the 
same  In  safe  repair  and  condition  for  tbe 
passage  and  travel,  over  and  across  the 
same,  of  all  persons,  animals,  and  vebi- 
eles,  as  required  in  and  by  his  bond.  It  is 
true  the  answer  sets  up  that  the  surface  of 
said  alley  over  said  Tanlt  had  been  permit- 
ted to  become  out  of  repair,  and  was  in 
a  dangerous  condltion,etc.,  and  that  there 
was  therefore  a  right  of  revocation  of  the 
permit,  under  the  terms  of  the  contract ; 
and  there  is  some  evidence  tending  to 
show  that  the  surface  was  deprtMsed  In 
the  middle  of  the  allsy.  and  tbat  some 
boards  were  broken.  That  tbe  all^  over 
tbe  ranit  was  in  a  dangerous  condition, 
or  unsafe  or  insecure  for  the  passage  of  all 

Persons  or  vehicles,  is  clearly  rebutted, 
'he  beams  holding  the  covering  were  of 
oak,  and  sound,  on  which  there  was  first 
laid  tbree-luch  planka,  and  on  top  of  these 
alayer  of  two-inch  planks,  which  hadbeen 
renewed,  practically,  within  two  years. 
Up  to  the  filing  of  tbls  bill.  It  would  seem 
that  no  complaint  had  been  made,  knowl- 
edge of  which  was  carried  home  to  cum- 
plalnants,  atleaat,  tbat  the  surface  of  tbe 
alley  was  In  any  wise  nut  of  repair.  Mr. 
Hirsch,  of  the  engineering  department  of 
tbe  city,  upon  his  examination  of  it, 
shortly  before  tbe  service  of  notice  upon 
Qomplaloants  to  remove  from  tbe  vanlt. 


is  shown  to  have  pronounced  it  safe,  ete. 
We  are  not  unmindtol  that  tbe  commis- 
sioner of  public  works  says,  in  effect,  that 
he  gave  the  notice,  and  was  proceeding 
against  complainants,  because  tbe  anrfacs 
of  the  alley  was  in  a  dangerous  condition. 
Without  criticism  of  this  Btntement  It 
may  be  said  that  it  Is  abundantly  shown 
that  such  was  not  its  condition,  and  that 
as  early  as  December,  1889,  without  an; 
complaint  that  the  alley  was  outof  repair, 
and  without  any  notice  to  complaiaanta, 
a  permit  to  occupy  tbe  east  half  of  tbe 
alley,  then  In  posHessiou  of  the  complaln- 
ante,  wasgiven  to  McVicker.   There  Is  not 
a  scintilla  of  evidence  tending  to  show 
that  the  alley  was  then  In  any  way  out 
of  repair;  and  the  avowed  purpose  of  tbe 
city  and  commissioner  of  public  workn. 
In  their  answers,  Is,  as  we  have  seen,  to 
permit  McVlcker  to  occupy  under  the  per- 
mit to  her.   Moreover,  it  appears,  and  i« 
not  controverted,  that  Immediately  npoo 
receiving  notice  that  It  was  claimed  that 
the  alley  was  out  of  repair,  etc..  and  beiag 
the  flrst  notice  complainants  had  of  any 
intention  on  tbe  pArt  of  tbeclty,  or  its 
offlcers,  to  require  tbem  to  give  np  the 
alley,  or  any  part  of  It,  complainants  went 
to  the  cbmmlasitjner  of  public  works,  and 
demanded  of  him  that,  If  he  claimed  said 
alley  was  not  properly  planked  or  paved, 
he  give  tbem  specifications  showing  Id 
what  manner,  and  with  what  material, 
it  was  required  they  should  plank  or  pave 
the  same,  and  then  offered,  if  the  commis- 
sioner required  it,  "to  put  Iron  beams 
across  said  alley  space,  and  to  place  over 
the  same  concrete  stone  blocks,  wood 
blocks,  or  any  other  kind  of  pavemeat 
said  commissioner  might  reqalre."  and 
practically  the  same  offer  Is  made  in  and 
by  complainants'  bill.  By  an  ordinance 
of  tbe  city,  passed  April  17, 1883,  In  rrfer- 
ence  to  tbe  improvement  of  alleys  in  the 
district  of  tbe  city  In  which  this  alley  Is  lo- 
cated. It  is  (section  8)  provided  that  "the 
commlasloner  of  public  works  shall  for- 
nlsh  ti>e  proper  grades  for  all  work  done 
under  this   ordinance,  and  all  Improve- 
ments so  made  shall  be  done  under  the  di- 
rection of  said  officer,  and  as  be  sball  di- 
rect, andln  noothermanner,'"  Itlssbown 
that  the  commissioner,  although  repeated- 
ly requested  so  to  do,  declined  togivecom- 
plaloanta  any  direction  whatever  In  re- 
spect of  the  manner  In  which  tbe  alley 
should  be  repaired  or  improved,  or  to  di- 
rect tbem  In  respect  thereof,   if  the  alley 
was  out  of  repair,  and  the  public  Interest 
alone  was  to  he  considered,  every  duty  to 
tbe  public  would  have  been  subserved  by 
tbe  performance  of  the  duty  required  by 
said  ordinance  of  said  commissioner.  It 
is  clear  from  this  record  tbat  tbe  com- 
plainants were  not  only  ready,  able,  and 
willing,  but  offered,  to  pot  the  surface  of 
said  alley  in  such  condition,  and  repair, 
and  use  such  material,  as  said  commiti- 
sloner  might  require.   It  is  ImposBible 
to  consider  this  record,  as  it  seems  to  m, 
and  not  And  that  the  decided  preponder- 
ance of  the  evidence  la  against  the  conten- 
tion, not  only  that  the  surface  of  the  alley 
was  out  of  repair,  but  also  tbat  the  pro- 
ceedings against  tbe  eomplainaots  wm 
Instituted  lor  tbat  reason.  It  Is  tcM  tbat 
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fheiv  la,  and  mnit  neeMaarlly  be.  rested  fn 
dty  antboritlea.  a  large  discretion  to  de- 
termine when  the  pablle  itreetB  and  alleyH 
of  the  city  were  In  suitable  repair  to  in- 
snre  eafety  to  tbe  public.  II  the  coinmls- 
sloner  oT  public  works  bad  condemned  tbe 
covprlDR  to  the  vanlt,  and  reqolred  Its 
renewal,  or  had  deemed  It  neceasary,  for 
the  pabllti  convenience  or  safety,  that  the 
▼aalt  should  be  more  securely  covered,  or 
dltferently  pavvd,  and  complalnaots  had 
neglected  or  refused  to  keep  thoir  cove- 
naut,  and  repair  or  renew,  a  dinerrnt ques- 
tion would  have  been  presented  by  the 
record,  which  it  is  ooneccssary  for  us  here 
todtscassor determine.  Weareof  opinion 
that  the  eoart  erred  iu  snstalnfng  the  mo- 
tion to  dissolve  tbe  Injunction,  and  in  dls- 
mlsslug  tbe  bill.  The  decree  and  the  JudK- 
ment  of  the  appellate  court,  affirming  tbe 
same,  are  reversed,  and  tbe  canse  remand- 
ed to  the  circuit  court  for  further  proceed- 
ings not  Inconsistent  with  tbla  opinion. 


(145  IU.  «U) 

McCHBSNBiT  et  aL  v.  PEOPLB  ex  raL 
KBBN,  Connty  Treuorer.* 
(Supr«ae  Court  of  IlUnds.   Jnne  19,  1883.) 

FCBUOATIOH  or  LSQAL  NOTIOB— SlTKItAT— SPBOlAIt 
ABSBS8UBMT— JdRISDICTION. 

1.  Under  Rev.  St  1891,  c  100,  |  1,  which 
declares  that  publication  of  legal  notices  in 
newspapera  mar  be  proved  by  the  certificate  of 
the  pabUaher  Btatiajr  the  number  of  times  the 
name  has  been  pubbshed,  and  siviDS  the  dates 
of  the  first  and  last  pai>ers  contaimng  the  no- 
tice, a  certificate  stating  that  a  noace  "has 
been  pnblished  five  successive  davs  in  tbe  Ohi- 
cago  Mail,  a  dailr  newspaperi*'  mffidently 
■tatei  the  numbo;  of  times  the  notice  was  pab* 
fished. 

2.  Where  a  legal  notice  Is  required  to  be 
published  "five  saccessive  days,"  it  is  proptir 
ui  compnting  the  days  to  consider  Monday  as 
aucceauTe  to  Saturday,  since  Sunday  is  not  a 
indicial  day. 

S.  Where  a  publisher's  certificate  of  the 
publication  of  notice  of  a  special  assessment  la 
dated  two  days  before  the  alleged  date  of  the 
last  puMIeation,  and  there  is  no  evidence  ex- 
plaimiDc  tbe  certifteate.  or  tending  to  show  mis- 
take in  its  date,  and  there  is  no  evidence  of  tlw 
publication  except  the  certificate,  the  court  has 
no  jurisdiction  to  confirm  the  assessment, 
since,  in  order  to  obtain  jorlsdiction,  it  la  nec- 
essary to  comply  strictly  with  Rev.  St  1891, 
c  24,  art  d,  I  27,  which  requires  puUlcatlon 
of  nytice  of  avedal  assossmonta. 

Appeal  from  Cook  ennnty  court;  Frank 
Scales,  Judge. 

This  was  an  application  by  the  county 
treasurer  of  Cook  county  for  Judgment 
for  defluquent  taxes.  A.  B.  McCheeney 
and  others  filed  ohjections,  which  were 
overruled,  and  they  appeal.  Reversed. 

F.  W.  Becker,  for  appellants.  F.  W.  C. 
Hayes  and  J.  S.  Miller,  Corp.  Coansel,  for 

appellee. 

SHOPE,  J.  This  is  an  appeal  from  a 
Judgment  of  the  county  court  of  Cook 
county  against  tbe  landu  of  appellants  [or 
the  amount  of  a  special  assessment  re- 
turned delinquent,  and  which  was  levied 
In  a  proceeding  by  tbe  city  of  Chicago  to 


^KeiKH^ed  kqr  lionls  Bolsot,  Jr,,  BsQp.  of  the 
Chicago  bar. 


assess  beaeflts  to  said  lands,  among 

others,  by  the  opening  of  Madison  avenue, 
and  to  pay  compensation  and  damages 
awarded  in  coudninnation  proceeding  for 
the  opening  of  said  avenue.  Tbe  amount 
returned  by  commissioners  agalnot  ap- 
pellants' land  was  9640,  and,  appellants 
falling  to  appear  In  tbe  assessment  pro- 
ceeding. Judgment  uf  confirmation  was 
rendernd  thrrein. 

Tbe  objections  interposed  In  the  county 
court  go  to  the  Jurlsdlctlou  of  the  court 
rendering  the  Judgment  of  confirmation. 
By  section  :26,  art.  9,  c.  24,  Rev.  St.,  tbe 
commissioners  appointed  to  make  tbe  as- 
sesament  are  required  to  make  and  return 
an  assesement  roll  which  shall  contain 
a  description  of  each  lot,  block,  tract,  or 
parcel  of  land,  the  amount  assessed  as 
special  benefits,  and  the  names  of  the 
owners  solar  as  known.  The  next  ser- 
tion  requires  the  commissioners  to  give 
notice  of  the  time  at  which  a 'final  hearing 
will  be  bad  upon  such  roll.  Tliey  are  re- 
quired to  mall  each  owner  of  premises 
assessed,  where  name  and  place  are 
known  to  them,  a  notice  thereof,  tbe  sut>- 
stantial  form  of  which  is  given  In  the 
statute.  Second,  they  shall  cause  at  least 
10  days*  notice  to  be  given  by  posting 
notices  In  at  least  tour  public  places  in  tbe 
nelghboThood  of  the  proposed  improve* 
ment,  and,  when  a  dally  paper  Is  pub- 
llshefl  In  such  city  or  village,  by  publish- 
ing tbe  same  at  least  flv^  successive  days 
In  ench  daily  newapapHr;  tbe  form  of 
which,  to  be  substantially  followed,  Is 
also  prescribed.  The  next  section  re- 
quires that  one  or  more  of  tbe  commis- 
sioners, on  or  before  the  final  bearing, 
file  an  aflldavlt  that  tbe  notices  were  sent 
by  mail,  as  required  in  the  preceding 
section,  and  also  an  affidavit  of  the  per- 
son who  posted  the  notices  that  they 
were  posted  as  required  therein,  and  that 
a  certificate  of  tbe  publication  of  said 
notice  be  filed,  in  like  manner  as  required 
In  other  cases.  By  referring  to  sectloD  1, 
c.  100,  of  the  statutes,  we  find  It  provides 
that  when  any  notice  shall  be  required 
by  law  to  be  publtuhed  In  any  newspaper, 
and  no  other  mode  of  proving  tbe  same  Is 
provided,  tbe  certlfleatn  of  tbe  publisher, 
with  a  written  or  printed  copy  of  such 
notice  annexed,  stating  the  number  of 
times  the  sume  has  been  published,  and 
giving  tbe  dates  of  the  first  and  laBt 
papers  containing  tbeaame,  aball  be  evi- 
dence of  tbe  publication  therein  set  forth. 

Appellants  entered  a  special  appearance 
in  tbe  county  court,  and  objected  to  tbe 
entry  of  Judgment  against  their  lands  lor 
the  delinquent  special  assessments  for  tbe 
reason  that  tbe  court  rendering  Jndgment 
of  confirmation  was  without  Jurisdiction 
to  enter  tbe  same.  That  the  mailing, 
posting,  and  publication  of  the  notice  re- 
quired by  the  statute  are  necessary  to 
confer  Jurisdiction  upon  tbe  court  to 
render  Judgment  of  confirmation  In  cases 
uf  special  assfssment  Is  unquestioned. 
The  com uiiasf oners  filed.  In  attempted 
compliance  with  the  statute,  the  follow- 
ing certificate  of  publication  of  notice: 
•"State  of  Illinois,  Cook  County— ss. :  Tbla 
certifies  that  a  notice,  of  which  the 
annexed  notice  Is  a  tme  copy,  has  been 
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Snbllsbed  flva  sncee«dve  dayi  In  the 
hicuito  Mall,  a  daily  newspaper  printed 
and  published  in  the  city  of  Chicago,  in 
aald  cooDty,  and  that  the  date  of  the  flrat 
paper  eon  talnlng  tbe  said  pobllabed  notice 
was  tbe  5th  day  of  Feb.,  A.  D.  1892,  and 
that  the  date  ot  the  last  paper  contalnlnie 
the  same  was  the  lOtb  day  of  Feb.,  A.  D. 
1802.  *  *  *  In  witness  ivheieuf  Joseph 
R.  Dnnlup,  publisher  of  said  CbicRKO  Mail, 
has  signed  this  certificate  this  Htb  day  ul 
February.  18B2.  Joaepb  R.  Uaalop,  Pnb- 
Ilsher." 

The  flrat  objectlun  ia  that  the  notice 
does  not  state  the  number  of  tlmea  tbe 
same  was  pulillnhed,  as  required  by  sec- 
tion 1,  c.  100,  Rev  St.  Beygeh  r.  Uty  of 
Chicago,  65  111.  189.  The  Rtatute  reqairea 
in  cases  ot  this  kind,  where  there  is  a  dally 
newspaper  published  in  the  city  or  village, 
that  the  notice  shall  he  published  **  at  least 
fire  BQcceaslve  daye  In  snch  daily  newspa- 
per, "  and  a  Certificate  thereof  by  the  pub- 
lisher, flled  In  like  manner  as  required  In 
other  cases  of  publication  of  notice.  Is 
made  snfiicient  evidence  ol  the  fact  of  puli- 
iication.  Here  tlie  certificate  by  tbepub- 
liaherls  that  the  notice"  has  been  published 
five  successive  days  In  tbe  Chicago  Mail,  a 
daily  newspaper,"  etc.,  and  giving  tbe 
date  of  tbe  first  and  last  papent  contain- 
ing the  notice,  as  provided  In  and  by  said 
section  1,  c.  14)0,  Rev.  St.,  before  referred 
to.  We  are  ot  opinion  thnt  this  was  a 
compliance  with  tbe  statute. 

It  ia  also  objected  that,  as  It  was  shown 
by  the  evidence  that  the  7th  day  of  Febru- 
ary, 1S92,  was  Sunday,  and  that  no  pubii- 
cation  was  had  on  that  day,  the  notice 
was  not  published  **  Ave  aucceeslTe  days, " 
nnieea  Sunday  is  to  be  treated  as  dies  non 
JoridicuB.  Tbecontentlonisthat  it  cannot 
be  so  regarded.  Tbie  question  arose  di- 
rectly in  Scammon  T.  City  of  Chicago,  40 
III.  146.  It  was  there  necessary  to  Include 
a  publication  on  Sunday  to  render  the  no- 
tice of  filing  an  aeBeasment  roll  valid,  and 
It  was  held  to  be  invalid.  It  la  there  said : 
"It  the  service  of  civil  process  would  be  in- 
valid on  Sunday,  it  necessarily  follows 
that  a  publication  of  this  notice  on  Snn> 
day,  if  the  law  required  but  a  single  publi- 
cation, would  be  equally  invalid,  and  the 
same  rule  must  be  applied  to  the  present 
case.  In  which  tbe  Sunday  publication 
most  be  counted  to  make  ont  tbe  rec,ul8ite 
number.  The  notice  stands  in  place  of 
process,  and  it  must  be  given  on  tboee 
days  of  tbe  week  which  tbe  \a\v  recognixes 
as  appropriate  to  business  of  this  char- 
acter. To  permit  It  to  be  given  on  Sun- 
day is  against  tbe  spirit  and  policy  of  our 
law  "  Tbe  cases  of  Langabierv  Railroad 
Co..  M  111.  248;  Kingsbury  v.  Ruckner,  TO 
III.  614;  and  Blclimond  v.  Moore,  107  111. 
4^,— are  cited  by  counsel  for  appellants 
as  announcing  a  different  rule.  We  do  not 
so  uiidenitand  the  cases.  The  first  related 
to  the  issue  of  an  injunction  to  prevent  Ir- 
reparable injury  Co  property,  nod  where 
tbe  prompt  Interposition  of  a  court  of 
ebancery  waa  necessary  to  prevent  the 
threatened  harm.  The  case  in  70  111. anise 
out  ot  tbe  contract  of  the  parties,  and  tbe 
publication  on  Sunday  was  sustained 
upon  that  ground;  and  Scaramoa  v.  City 
ol  Chicago  waa  expressly  dlstinguiabed 


by  tbe  court  from  that  ease.  Blcbmoml 
V.  Moore  has  no  application  here.  It  wbh 
there  held  merely  that  a  contract  entered 
Into  oD  Sunday  was  not  necessarily  void. 
We  are  of  opinion  that  tbla  objection  Is 
not  well  taken.  It  will  Ik  observed  that 
the  certificate  shows  that  the  date  of  tbs 
flrat  papercontalQing  the  publislied  notice 
was  the  6th  day  of  February,  1892,  and 
the  date  ot  the  last  paper  containing  th« 
same  was  the  lOtb  day  of  February,  1S92, 
making  five  succesalTe  days,  excluding 
Sunday  as  dies  non  Jnridicns,  as  M-as 
proper  tu  be  done.  It,  however,  appears 
affirmatively  that  tbecertlfleatewaa  made 
by  the  publisher  on  the  8th  day  ot  Feb- 
ruary, 1892,  and  Is  attested  by  bim  as  hav- 
ing been  made  on  that  day.  No  evidence 
WHS  offered  tending  to  show  mtstalte  in 
tbe  date  of  tbe  certificate,  or  expianator; 
of  it.  Tbe  certificate  ol  tbe  pobllsbn-ls 
tbe  only  evidence  in  the  record  as  to  when 
It  was  made,  or  as  to  the  publication  of 
tlie  notice.  It  cannot  be  said,  we  think, 
that  The  date  solemnly  given  under  tite 
hand  ot  tbe  publisher  can  be  excluded  or 
ignored  with  any  greater  n>asnn  than  can 
the  dates  given  in  the  body  ol  the  certlfl- 
cate  itself.  It  was  Impossible  tor  the  pob- 
llaher  to  certify  on  the  Htta  day  uf  Febrnar; 
that  tbe  notlre  was  published  In  his  news- 
paper on  tbeOth  aodiotb  daysof  the  same 
month.  Tbeconrtconld  not  know  whether 
the  error  was  in  the  date  of  the  certificate 
or  In  the  date  of  the  last  publication.  To 
obtain  Jurisdiction  by  means  of  publfca- 
tion,it  must  atlirniatlvely  appear  that  the 
statute  has  been  strictly  pursued  and  Its 
provisions  complied  with.  We  are  ot 
opinion  that  tbe  court  rendering  tbejadg- 
ment  of  condemnation  was  without  juris- 
diction to  render  the  same,  and  tbe  Judfc- 
ment  of  the  county  court  against  appel- 
lants' lands  tor  such  alleged  dellnqueDt 
special  asseesmeut  was  erroneously  en- 
tered, and  must  be  reveraed. 


(1«  lU.  M) 
THOMA  .ON  V.  WILSON.* 
(Supreme  Coart  of  lUinoie.    Jane  19,  1893.) 

FOBCIBLK  DeTXINEB — EviDBVOB — WaIVBB  OF  0»- 
nCCTJOXS — ASBIGNBB  OF  LaNDLOBD. 

1.  In  forcible  detainer  hj  a  landlord  tbe 
defendant  objected  to  proof  of  the  notice  of 
termination  of  the  lease,  because  the  tenant 
was  not  a  party  to  the  suit,  and,  on  this  ob- 
jection being  overruled,  the  notice  was  intro- 
dnced  in  evidence  without  further  objection. 
Held,  that  the  defendant  had  waived  prelimi- 
nary proof  of  the  execution  of  the  notice. 

2.  Jnder  Rev.  St  1891.  c.  80.  t  14,  whidt 
gives  the  lessor's  grantee  the  same  right  of  en- 
try by  action  or  otherwise  as  Is  given  to  the 
lessor,  it  is  not  necessary  in  an  action  of 
forcible  detainer  by  a  grantee  of  the  lessor  to 
prove  that  the  lessee  attorned  to  the  grantw. 

3.  Under  Rev.  St.  1891.  C  57,  $  2,  which 
provides  that  an  action  of  forcible  entry  and 
detainer  may  be  brought  "when  a  peaceable 
entry  ia  made,  and  the  possession  uulawfnllj 
withheld,'*  such  action  may  be  bronght  by  s 
landlord  afrainst  one  who,  under  a  distinct 
claim  of  title,  and  without  collusion  with  tn< 
tenant,  obtains  peacealile  possesion  of  tbe  de- 
mised premises  during  the  continuance  of  tM 


'Reported  by  Louis  Boiso^  Jr.,  Esq.,  of  tki 
Chicago  bar. 
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term,  and  zet^i  Bvoh  WMnudm  after  the 
lease  has  been  terminated  and  a  demand  of 
^MMiion  haa  been  made  on  him  by  the  land- 
Appeal  from  appellate  conrt,  first  dla- 
trict. 

Action  of  forcible  detainer,  brongbt  by 
Harriet  B.  WJIbud  against  RuIub  J.  Thom- 
BSBOD.  JadKment forplalntlff.  Defendant 
appeals.  Affirmed. 

I.  K.  Boyesen   and   flwift,  Campbell, 
Jones  ft  Martin,  (or  appellant. 

A  pcTBon  enterlDS  land  peaceably  nndttr 
lease,  witbont  knowledjce  of  another's 
title,  cannot  be  onsted  by  forcible  entry 
and  detinae  proceedings.  Ballnnce  v. 
Curtenins,  S  Oilman.  449;  Clark  v.  Barker, 
44  111.  849;  Doty  v.  Bnrdicb,  83  III.  475. 

Thornton  &  Cbaucellor,  for  appellee. 

SHOPE,  J.  This  was  an  action  of  for- 
cible detainer,  which  was  tried  io  the  cir- 
cuit court  of  Cook  coonty,  on  appeal,  by 
the  coort  without  a  Jury,  and  resulted  In  a 
Judgment  lf*r  plaintiff,  appellee  here.  On 
appeal  to  the  appellate  court  this  Judg- 
ment was  affirmed,  and  the  defendant  be- 
low prosecuted  this  appeal. 

On  the  trial  in  the  circuit  court  the 
defendant  submitted,  and  asked  the  court 
tu  bold,  as  the  law  ut  the  case,  the  follow- 
ing proposltloDB,  which  were  refused: 
"(1)  The  plalntin  cannot,  ae  the  devisee 
or  grantee  of  the  lessor  of  Annestine 
LaddneBS,  maintain  this  action  witboot 
Bbuwing  an  attornment  from  said  leasee, 
AnnesMne  Laddnees,  to  said  plalntlH.  (2) 
That  If  the  defendant,  Thontaeson,  came 
Into  poeaeesion  of  said  premlBes  peaceably 
and  without  force  or  fraud,  the  plaintiff 
cannot  maintain  this  action  against  the 
aatd  defendant.  (3)  That  it  the  said 
Thomasson,  the  defendant,  entered  upon 
the  possession  of  said  premises  peaceably, 
and  without  force  or  fraud,  through  a 
lense  from  one  Clark,  claiming  title  to 
said  premises  in  good  faith,  plaintiff  can- 
not recover  In  this  action." 

On  the  l8t  day  of  April.  1886,  Jnlla 
WUaon.  then  clalralag  to  be  the  owner  of 
the  premises  In  cootroversy,  made  a  lease 
of  the  premises  to  Mrs.  Annestine  Ladd- 
nesB,  for  a  term  of  six  years,  at  an  annual 
rental  of  92&,  payable  half-yearly.  Mrs. 
Laddness  had  been  in  possession  under 
Wilson,  or  her  grantor,  previously  to  the 
making  of  this  lease,  and  continued  In 
possession  auder  the  lease  until  the  9th 
day  of  June,  1890.  Some  time  after  the 
possession  commenced  undrr  said  lease, 
tbp  family  of  one  Bell,  a  son  of  Mrs.  Ladd- 
uesB,  moved  Into  the  houtte  with  her,  and 
occupied  under  her  until  the  laHt-muu- 
tloned  date.  The  trial  and  appellate 
coarta  bare  found,  as  they  were  Jnstlfled 
In  doing,  that  the  occupancy  of  Bell,  the 
son,  and  his  family,  was  under  Mrs.Ladd- 
ness,  and  subordinate  to  her  right,  Mrs. 
Tjaddness  worked  out  and  away  from  the 
house  portions  of  the  time,  returning  to 
the  premises  from  time  to  time  as  her 
home.  On  the  9th  of  .lune,  1890.  Bell,  dur- 
ing the  absence  of  Mrs.  Laddnoss.  moved 
out  of  the  bouse,  and  appellant.  Thumas- 
oon,  Immediately  moved  In;  his  goods 
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arriving  early  In  the  morning,  before  Bell 
bad  bis  goods  ont  of  the  house.  Thomas- 
sun  claimed  to  enter  and  bold  tinder  one 
Clark.  Appellee  is  the  remote  grantee  ot 
the  title  of  Julia  Wilson  In  said  premliieB. 
and  whom  Mrs.  Laddnees  recognised  as 
her  landlord.  Rent  remaining  due  and 
unpaid  from  Mrs.  Laddnesa  under  her 
lease,  notice  was  given  under  the  ninth 
section  of  the  landlord  and  tenant  act 
terminating  the  lease,  and  a  demand  lor 
possession  served  both  upon  Mrs.  Ladd- 
ness  and  appellant.  Possesslun  not  hav- 
ing been  surrendered,  this  suit  was 
brought. 

It  is  objected  that  there  was  no  evi- 
dence of  the  Issuing  or  service  of  the 
notice  terminating  the  tenancy,  or  of  the 
demand  for  posssesion.  The  notice  ad- 
mitted in  evidence  was  signed  by  appellee, 
by  one  Thornton,  her  agent,  and  It  is  said 
that  the  record  fails  to  show  that  Thorn- 
ton was  authorized  to  act  for  or  on  behalf 
ot  appellee.  It  is  also  said  that  there  was 
no  Butftclent  proof  of  service  of  the  notice. 
If  it  could  be  conceded  that  appellant  was 
in  position  to  raise  these  questions  on 
this  record,  (which  cannot  be,)  appel- 
lant waived  such  preliminary  proof.  Ap- 
pellee produced  the  notice,  and  was  pro- 
ceeding to  prove  service  of  It.  when  appel- 
lant objected  to  such  proof  of  service 
upon  Mrs.  Ladduens,  because  she  was 
not  u  party  to  tbesuit.  Upon  the  court 
holding,  Id  effect,  that  the  evidence  was 
competent,  counsel  said  to  the  court, 
"The  lease  to  Mrs,  Laddneua  was  ter- 
minated by  this  notice,"  whereupon  the 
notice  was  admitted  In  evidence  without 
further  preliminary  proof.  When  the 
written  demands  were  offered  In  evidence, 
counsel  for  appellant  said:  "Same  objec- 
tion, as  Immaterial,  to  the  Introdnetlon 
ot  this  paper.  I  Just  make  a  formal  objec- 
tion." The  proof  shows  that  service  was 
In  tact  made  ot  all  these  writings.  Dnder 
the  circumstances,  the  conduct  ot  appel- 
lant's counsel  having  Induced  appellee's 
counsel  and  the  court  to  act  upon  the 
assumption  that  further  preliminary 
proof  was  waived,  appellant  cannot  be 
heard  to  complain  of  the  failure  to  make 
preUminai7  proof  of  the  execution  ot  said 
notice  and  demand.  It  Is  said,  however, 
that,  although  counsel  admitted  that  the 
notice  terminated  the  tenancy  of  Mrs, 
Laddness,  he  did  not  admit  that  it  was 
thus  terminated  before  the  suit  was 
brought.  The  conteutlon  cannot  pre- 
vail. Proof  of  its  service  had  been  made, 
when  connsel  Interrupted,  and  made  the 
admission  apon  which  court  and  counsel 
acted,  without  objection  by  couneel  tor 
appellant.  It  is,  we  think,  clear  that  the 
admlBHlon  was  made  for  the  purpose  ot 
the  trial,  and  counsel  for  appellee  and  the 
court  were  Justified  In  acting  thereon. 
Appellant  and  bis  counsel,  having  sat  by, 
with  full  knowledge  that  It  was  belug 
treated  by  the  conrt  as  an  admlSHion  that 
the  tenancy  had  been  termlnatd  by  the 
notice,  before  suit  brought,  ought  not 
now  be  permrted  to  gainsay  It, 

The  court  determined  correctly  in  refus- 
ing to  hold  the  first  proposition  sub- 
mitted to  be  held  as  the  law  of  "Uie  case, 
for  the  reason  that  the  same rlgbtot  entry 
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by  action  or  otbArwlse  la  given  by  tbe  etat- 
Dte  to  the  grHDtee  of  tbe  leiMor  as  the  lea- 
Bornilgbt  have  had.  Section  14,c.  80,  Ber. 
8t.  It  Is  uudoabtedly  trae  that  tbe  entry 
was  made  upon  tbe  poweaBlun  of  tbe 
tenant,  and  tbe  rlg^bt  o!  action  for  forcible 
entry  and  detainer  became  complete  In 
ber  at  tbe  moment  of  entry  by  appellant. 
Dudley  V.  Lee,  S9  III.  8-19.  But  tbe  same 
right  to  terminate  tbe  tenancy  and  upon 
Its  termination  to  proceed  tor  tbe  unlaw- 
ful detention  of  tbe  premises  existed  lu  tbe 
grantee  as  tbe  original  landlord  might 
have  exercised.  Flaher  t.  Smltb.  48  111. 
184;  Allen  v.  Webster.66Ill.3»3;  Oazzolov. 
Chambers,  73  111.  56;  Dudley  v.  Lee,  supra. 
Tbe  right  of  Immediate  poaseaslon  being 
In  the  tenant,  tbe  action  for  the  forci- 
ble entry  must  be  hrongbt  by  ber;  bnt 
that  by  no  means  Interferes  wltb  the 
right  of  tbe  landlord  to  bring  the  action 
of  forcible  detainer,  upon  tbe  determioa' 
tloo  of  tbe  tenancy,  for  any  of  tbe  caoses 
for  which  that  action  will  lie  under  the 
statute. 

A  somewhat  more  dlfflcolt  question 
arises  upon  tbo  ruling  of  the  court  refusing 
tbe  second  and  tblrd  propoBltlons.  These 
propositions  may  be  considered  together. 
It  Is  to  be  regarded  as  settled  that  Mrs. 
LaddnesB  was  in  possession  of  the  prem- 
ises as  tbe  tenant  of  appellee,  and  that  her 
tenancy  was  not  terminated  until  after 
appellant  Intruded  Into  possession,  but 
was  terminated  by  tbe  notice  before  men- 
tioned, and  by  demand  both  opoo  ber  and 
appellant,  made  In  writing,  before  tbe  be- 
ginning of  this  suit.  There  are  many  cir- 
cumstances, as  wpII  as  proof  of  admission 
by  appellant,  tending  to  sbow  that  appel- 
lant got  possession  by  collusion  with  Bell, 
who  was  In,  as  we  have  seen,  under  Mrs. 
Laddness.  Tbls  Is  denied  both  by  Bell 
and  appellant,  and  It  perhaps  cannot  be 
said, as  tbe  decision  does  mitaeem  to  have 
been  placed  upon  that  ground,  that  the 
weight  of  evidence  shows  such  collnslve 
entry.  It  would  require  no  argument  or 
citation  of  authority  to  sustain  the  right 
of  appellee,  upon  tbe  termination  of  tbe 
tenancy,  to  maintain  forcible  detainer 
against  tbe  tenant,  ur  any  person  lu  pos- 
aesslon  by,  through,  or  under  her,  who 
might  hold  over  after  the  termination  of 
the  teunncy.  It  Is  urged  that  tbe  entry 
by  appellant  was  peaceable  and  without 
force,  and  under  a  claim  of  right  to  tbe 
premises;  and.as  it  Iseverywhere  held  the 
title  cannot  be  tried  In  this  proceeding, 
the  action  cannot  he  maintained.  The  ev- 
idence shows  that  appellant  bad  a  lease 
from  Clark,  who  claimed  tbe  title;  tbaton 
the  morning  of  tbe  9tb  of  June,  1890,  he 
took  bis  household  goods  to  tbe  premises, 
and  found  Bell  moving  out  of  the  bouse. 
Mrs.  Laddness  was  absent.  He  waited 
until  Bell  bad  taken  bis  tcoods  from  tbe 
bouse,  and  Immediately  moved  Into  It. 
The  quustlon,  sharply  presented,  is 
whether,  conceding  that  the  entry  of  ap- 
pellant was  under  a  distinct  claim  of  title, 
and  without  collusion  with  the  tenant,  or 
those  holding  under  her,  tbe  rlgb  t  ot  action 
Is  given  by  the  statute  to  maintain  this 
proceeding  against  appellant.  By  tbe  act 
of  1845  the  rieht  to  maintain  forcible  de- 
tainer was  given  against  any  person  wlU- 


fnlly  and  without  force  holding  overland, 
tenements,  ur  other  possession  after  the 
determination  of  the  time  for  which  the 
same  were  let  to  bim,  or  to  the  person  un- 
der whom  hedaUned,  after  demand  made 
in  writing,  etc.;  and  the  decisions  referred 
to  by  counsel  were  mainly  made  in  pnran- 
auceof  that  act.  By  tbe  act  of  1874  (chap- 
ter 67,  §  2,  Kev.  St.)  tbe  cases  In  wbieb 
forcible  detainer  will  lie  were  much  en- 
larged. Tbe  second  clause  of  section  3  of 
that  act  provides  that  persons  entitled  to 
the  poBsessloD  ot  lands  or  tenements  may 
be  restored  thereto  In  the  manner  pre- 
scribed by  the  act.— "when a  peaceable  en- 
try is  made, and  tbe  poasesslon  unlawfully 
withheld."  Tbat  this  does  not  apply  to 
tenants  holding  over  after  tbe  determina- 
tion of  tbe  lease  under  wblcb  they  entered 
is  made  apparent  by  a  couBlderatlon  of 
the  subsequent  clause.  Tbe  third  clause 
antborlsee  tbe  action  where  tbe  entry  Is 
made  Into  vacant  or  unoccupied  lands 
without  right  or  title;  tbe  fourth  relates 
to  the  holding  over  by  a  lessee  of  lands  or 
tenements,  or  by  any  pers<ia  under  him, 
after  the  termination  of  tbe  tenancy  by  Its 
own  limitation,  "or  by  notice  to  quit  or 
otherwise;"  tbe  fifth,  to  tbe  relation  of 
vendor  and  vendee;  and  tbe  sixth, tocaaes 
where  land  has  been  conveyed  or  sold  nn- 
der  decreeor  Judgment. etc.  By  tbe  fourth 
clause,  every  right  given  by  the  former 
statute  to  maintain  forcible  detainer, 
where  the  relation  of  landlord  and  tenant 
existed.  Is  retained  In  tbe  present  statute. 
In  the  flf  tb  and  sixth  clauses  the  right  la 
given  where  apeclfied contractual  relations 
exist,  or  the  title  has  passed  by  deed  or  hy 
operation  ot  law.  It  cannot,  tberefore,  be 
said  that  It  could  have  been  within  the 
legislative  contemplation  thatthe relation 
ot  landlord  and  tenant  or  other  contract- 
ual relation  should  exist  to  anthorlie  reii- 
toration  to  possession  of  the  party  enti- 
tled to  it  under  tbe  second  claUHe,  Tbe 
right  Is  given  for  unlawfully  withholding 
the  possession  from  tbe  person  entitled  to 
the  same,  where  tbe  entry  has  been  pence- 
able.  The  purpose  ot  the  provision  Is  to 
protect  poflHesBory  rights  in  lands  and  tene- 
ments from  Invasion  wlthoutforce.  and  tbe 
detention  of  tbe  premlsea  teom  the  person 
possessing  such  rights,  and  to  compel  re- 
sort to  legal  proceedings  to  obtain  posses- 
sion of  lands  or  tenements  In  possesalon 
of  another,  although  peaceable  entry 
might  be  made.  It  Is  no  answer  to  say 
that  a  dutention  of  tbe  premises  by  appel* 
Ittut,  after  demand  In  writing  to  anrreuder 
them  up,  wan  not  unlawful  because  be  en- 
tered under  and  held  by  virtue  of  a  8npo> 
rior  title.  What  maybe  proved  maybe 
disproved,  and  If  defendant  be  permitted 
to  show  tbat  be  entered  under  superior 
title  tbe  plaintiff  may  by  evidence  orer^ 
come  such  proof,  and  thus  the  title  be  In- 
valid. This,  as  we  have  seen,  cannot  be 
done  la  forcible  detainer  proceeding.  In 
such  cases,  the  right  ot  xrassesslon  only  Is 
In  controversy.  Every  detention  of  the 
premises  after  demand  daly  made  by  a 
person  who  has  intruded  Into  tbe  posses- 
sion ot  another  becomes  an  unlawful  de- 
tention wltbln  the  meaning  of  this  stat- 
ute, however  peaceably  the  entry  may 
have  been  made.  Thtt  possessloo  ot  Mrs. 


Digitized  by  Google 


Obio.)  HAJTSOK 

IjaddueM,  In  law  and  Id  fa«t,  was  tlie  po»- 
aession  of  her  landlord,  tbeappelloe.  Tecb- 
ntcally.the  rigbt  to  recover  daroagcH  from 
treepaBsers,  not  atfectlng  the  reversion, 
waa  in  the  tenant;  and  undoubtedly  an 
action  of  forcible  entry  and  detainer^  (or 
tbe  Invasion  of  ber  rlKbt  of  posaeiisioo, 
and  tbe  unlawful  entry  upon  tbe  pretuises 
by  appellant,  could  have  been  maintained 
by  her;  and  It  la  true,  aa  auftKestfd,  that 
a  right  of  action  by  appellee  tor  tbe  deten- 
tion ul  the  proper^  would  not  accrue  un- 
til her  right  of  entry  unto  tbe  premises 
aroae  upon  determination  of  tbe  lease. 
But  upon  termination  of  tbe  tenancy  tbe 
landlord's  rigbt  of  restoration  to  bis  pos- 
aetialnn  of  tbe  demised  premises  becomes 
complete,  and  after  demand  for  poBsesoion 
upon  the  Intruder  the  detention  by  him 
becomes  unlawful,  and  the  right  of  action 
accrntM  under  this  clause  ot  the  statute  (or 
the  unlawful  detention.  It  Is  well  settled 
that  no  right  can  b3  acquired  to  tbe  pus- 
aesplon  by  cpen  violeuce,  or  by  Intrigue 
with  those  who  take  possession  from  the 
landlord.  All  such  stand  lo  the  shoes  of 
the  tenant.  Ballance  v.Fortler,8  Oilman. 
291;  HcCnrtney  v.  Hunt.  16  lU.  76;  Wall 
▼.  Goodennugh,  Id.  415.  And  In  view  of 
this  statute  it  cannot  be  that  the  right  of 
tbe  landlord  to  possesBlnn  mast  depend 
upon  whether  the  tenant  will  bring  torclble 
entry  and  detainer  against  tbe  party  in- 
truding into  the  possession,  and,  i(  he  tall 
or  refuse  to  do  BO,  tbe  landlord  be  driven 
to  his  remedy  by  ejectment,  thereby,  in 
effect,  losing  his  posaeesory  right,  we  are 
of  opinion  that  when  appellant  refused 
and  neglected  to  snrrender  possession  ot 
tbe  premises  to  appellee,  after  demand  In 
writing,  tbe  detention  was  nulawfnl.  It 
he  has  title  to  tbe  property,  he  cannot  be 
permitted  to  assert  It  In  tbls  form  ot  ac* 
tlon*  bnt  must  restore  the  postiCBslon 
wrongfnlly  taken  from  tbe  tenant  of  ap- 
pellee, place  her  in  statu  qao,  and  then  in 
some  appropriate  proceeding  assert  his 
title.  Reeder  v.Panly,41  111.279:  HuftaUn 
T.  Mlsner,  70  HI.  205;  Doty  v.  Bnrdick,  83 
m.  47»;  Slate  v.  Elsenmeyer,  »4  111.  96* 
Kepley  V.  Luke,  106  III.  895;  Pederaon  t. 
Cllne,  27  HI.  App.  2S0;  People  v.  Leonard, 
11  Johns.  509;  People  v.  Neteon,  18  Johns. 
34S.  We  think  the  court  did  not  err  In  Its 
rulings,  and  the  fadgmeat  of  the  appellate 
court  will  be  affirmed. 


160  Ohio  St  440) 

UAMSON  V.  L0OB,  Oonntr  TMasum. 

MOMAGHAN  t.  SAME. 

(Bnpreme  Court  of  Ohio.    June  IS,  1893.) 

IxToxiOATiNa  Liquors— LiOESBB  —  Rioar  or  Ll- 
CXN8BS  TO  BtOBB  Li()DOBS  IS  SXPAKATB  Birn.D- 

nro. 

One  who  traffics  In  ijMtnoiu,  vlnons, 
malt,  or  IntoxIcatlDg  llqnora,  at  a  regular  place 
of  busbieBS,  and  pavs  the  asqesBment  of  $250 
therefbr,  as  reqnired  hj  section  8002,  subd.  8, 
Kev.  Ht^  known  as  tho  "Dow  Law,'*  has  the 
right  to  store  all  or  a  part  of  his  liquors  In  a 
cooler  or  building  separate  and  apart  from  his 
regnlar  place  of  basiness,  without  paying  a 
second  assessment  on  acooant  of  such  cooler 
or  bnilding,  provided  no  purchases  w  soles  of 
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«nch  Uqows  be  made  at  audi  bididlnf  or 

cooler. 

(SsrUabns  hr  the  Gotirt) 

Error  torlreulteoart,Aahtabnla  Ronnty. 

Two  actions,  one  by  John  Hanson 
against  one  Luce,  as  treasurer,  for  an  In- 
junction, and  tbe  other  by  Patrick  Mon- 
aghau  against  same  defendant  for  the 
same  purpose.  Defendant  had  Judgment 
in  each  case,  and  plaintiffs  bring  error. 
Beversed. 

Statement  by  theeourt: 

Plaintiff  in  each  ot  these  cases  filed  a 
petition  in  tbe  court  ot  common  pleas  to 
enjoin  the  treasurer  from  collecting  an  as- 
sessment of  what  Is  known  as  the** Dow 
Tax  on  Traffic  In  Spirituous  Liquors,"  un- 
der Hection  8092,  subd.  8,  Rev.  Sc.  Plaintiff 
waa  snccesaful  in  each  case  In  the  common 
pleas  court,  and  eaeh  case  was  appealed 
to  tbe  clrcnit  court,  and  tried  In  that 
court,  and  a  finding  ot  facta  made  In  each 
case.  Defendant  was  suceesslul  In  the  cir- 
cuit court,  and  tbe  cases  are  brought 
here  by  plaintiffs  on  petition  in  error  to 
reverse  tbe  Judgments  of  the  circuit  court. 

In  tbe  Hanson  Case  the  findings  of  fact 
and  law  are  asfollowa:  ** First.  That  the 
plaintiff,  John  Hanson,  is  the  owner  ot  a 
building  situated  on  a  lot  of  land  owned 
by  him  on  Pacific  street,  in  tbe  village  ot 
Ashtabula,  and  at  tbe  Harbor;  that 
said  building  tronts  towards  Pacific 
street;  that  said  plMlntltf  lives  in  the  up- 
per part  ot  said  baUdlng,  and  for  nine  or 
ten  years  taaa  kept  saloon  in  tbe  lower 

f»art  thereof,  in  whleb  saloon  he  has,  dur- 
ngallofaald  time,  sold  beer  and  other 
liquors  at  retail;  and  that  he  was  so  sell- 
ing there  during  the  entire  time,  and  dur- 
ing tbe  whole  ot  the  year  1889,  and  was 
also  doing  business  during  said  time  as 
a  wholesale  dcalo*  In  beer.  Second.  Tbat 
aald  John  Hanson  also  owned  a  small 
building  on  tbe  opposite  iride  of  Pacific 
atreet  from  his  saloon,  and  one  hundred 
and  flfty-flvefeet  distantfrom  said  saloon, 
in  a  line  drawn  diagonally  across  from 
one  to  the  other.  Tbls  bnilding  was  built 
two  years  ago ;  and  the  back  part  of  it  Is 
used  only  for  the  storage  of  beer,  and  tea 
Is  taken  In  and  placed  on  tbe  beads  of  the 
kegs  of  beer  to  keep  tbe  beer  eooL  The 
front  room— a  room  twelve  by  fourteen 
feet— Is  used  as  a  shoe  shop.  Third.  Tbat 
since  tbe  building  of  said  cooler  said  plain- 
tiff has,  In  addition  to  retailing  at  bis 
saloon,  carried  on  the  busluess  of  whole* 
saling  beer;  that  opon  the  receipt  of  beer 
it  is  unloaded  by  plaintiff  from  the  cara, 
and  taken  directly  to  sold  cooler,  where 
(except  what  plaintiff  takes  therefrom  to 
bis  saloon,  to  retail  therein)  It  remains  in 
said  cooler  until  disposed  of  to  the  various 
customers  who  bny  It;  that  said  plaintllT, 
during  satdtwo  years, and  dnringtbeyear 
1K89,  kept  a  hlr^  man,  whose  business  it 
waa  to  drive  a  deUveiT  wagon,  and  eaeh 
morning  load  onto  said  wagon,  direct 
from  said  cooler,  tbe  beer  to  be  delivered 
to  plaintiff's  customers,  and  to  deliver  the 
same:  at  tbe  same  time  to  sell  to  all  who 
wished  to  bnyand  paytor  all  such  quanti- 
ties of  beer  as  such  purchasers  might  de- 
sire to  purchase  at  wholesale.  But  no 
beer  was  sold  at  said  cooler.  Fourth. 
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That  said  Jobn  Hansun  was  In  dne  time 
regolarly  aaseBaed  apoD  the  bualDesa  of 
trafflcklns  in  aplrltoooa,  malt,  and  Tinoaa 
llqaora  at  his  said  premlsea  at  Ashtabula 
Harbor,  in  said  county  of  Ashtabula,  and 
as  belnffcarried  onat  one  place  only;  that 
sobaequently  the  deputy  county  treaaurer 
called  upon  said  plaintiff,  and  Informed 
him  he  was  liable  to  an  additional  aeaese- 
menton  account  of  8ald  wholesale  business 
carried  on  at  and  In  connection  with  said 
cooler,  and  astieased  the  plaintiff  upon 
the  buslneaa  of  trafUvklnft  In  Hplrituous, 
vinous,  and  malt  liquors,  aa  being  curried 
on  at  and  from  said  cooler,  in  addition  to 
said  (ormor  assesHment.  If  said  plaintiff 
was,  by  reason  of  the  facts  aforesaid,  un- 
der the  Btatutea  of  Ohio,  liable  to  assess- 
ment as  carrying  on  the  business  of  trat- 
flcklng  In  spirituous,  tIuous,  and  malt 
liqaors  for  each  of  said  two  places,  then 
aald  second  assesstueot  was  duly  and  reg- 
ularly made,  and  if,  andpr  the  statutes  of 
Ohio,  he  should  be  aaeessed,  by  reason  of 
said  facts,  upon  the  busineas  of  trafficking 
Id  spirituous,  vinous,  and  malt  liquors, 
as  carried  on  by  or  for  blm  atone  place 
only,  then  the  plalntlO  Is,  by  said  second 
assessment,  wrongfally  assessed.  Fifth. 
That  afterwards,  nod  lu  due  time,  said 
plaintiff  paid  into  the  county  treasury  the 
sum  of  ¥125,  as  the  semiannual  payment 
of  his  tax  for  the  business  carried  on  at 
the  saloon,  and  also  for  the  semlan- 
nnal  tuic  on  his  business  carried  on  in  con- 
nection with  said  cooler,  which  last  pay- 
ment was  made  under  written  protest.. 
And  as  conclusions  of  law  the  court  find 
that  said  plaintiff  was,  at  the  time  desig- 
nated in  his  petition,  carrying  on  his  said 
bnslness  of  trafflcklngln  splrltbons,  vlnons, 
and  malt  liquors  at  two  different  places, 
to  wit,  at  bis  said  saloon,  as  one  place, 
and  at  bis  said  cooler,  as  the  other  place, 
and  that  each  of  said  aesessments  made 
against  him  was  l^al,  and  made  in  ac- 
cordance with  law,  and  should  be  paid, 
and  tbat  said  petition  should  be,  and  the 
same  is  hereby,  dismissed,  at  the  costs  of 
said  plaintiff.^ 

In  the  Monaghan  Case.the  first  and  sec- 
ond Bndlngaof  fact  areasfullows:  "First. 
That  the  plaintiff,  Patrick  Munaghan.  Is 
the  owner  of  a  bnilding  situated  on  a  lot 
of  land  owned  by  him  at  the  corner  of 
High  and  Market  streets.  In  the  rilloge  of 
Ashtabula,  at  the  Harbor:  that  naid 
building  faces  and  fronts  towards  High 
street;  tbat  said  plafntitf  Uvea  In  the  up* 
per  part  of  said  building,  and  for  nine  or 
mora  years  has  kept  saloon  In  the  lower 
part  thereof,  In  which  ealoon  he  has,  dur- 
ing all  of  said  time,  Bf lid  beer  and  other 
llqnora  at  retail ;  and  that  he  was  so  sell- 
ing there  during  the  entire  year  of  A.  D. 
1HS9.  Second.  That  four  years  ago  prnln- 
tlfl  erected  In  the  rearut  said  ualoon  build- 
ing a  new  building, called  a  refrigerator  or 
cooler,  which  cooler  Is  situated  ftiur  leet 
six  inches  distant  from  said  saloon,  but  in 
connected  therewith  by  a  covered  way 
four  and  one-hulf  feet  wide;  and  plain- 
tiff's kitchen  atsu  id  connected  wltli  It  on 
the  south;  that  said  cooler  Is  sixteen  by 
twenty  feet  In  extent,  aud  six  feet  hlgb  be- 
tween floors  where  beer  is  stored;  that 
bot  one  wlodov  opeua  into  tbia  room, 


and  hot  one  door;  that  the  space  above 
said  room  is  occapled  by  large  qnantltlea 
of  Ice,  stored  there  for  tbe  purpose  of  keep- 
ing the  beer  cool."  The  8d,  4tb,  and  5tb 
flndiiigs  of  tact,  and  the  conclualons  of 
law,  Id  the  Monaghan  (Jase,  are  tbe  same 
as  In  the  Hanson  Case.  Exceptions  were 
duly  taken  to  tbe  ctinclnalons  of  law  In 
each  case. 

Edward  H.  Fitch,  B.  W.  Calvin,  and 
Theodore  Hall,  tor  plaintiffs  In  error. 
North  way  &  Williams  and  CbarleaLiawyer, 
J  r.,  tor  defendant  In  error. 

PEU  CDRIAM.   From  tbe  facts  found 

by  the  circuit  court  it  appeant  thai  upuu 
the  receipt  of  beer  by  plaintiff  It  was  put 
from  tlie  cars  into  tbe  cooler,  where  it 
remained  until  delivered  hy  tbe  driver 
of  the  beer  wagon  to  cutttomers,  bnC 
no  beer  was  sold  at  said  cooler.  It  thnii 
appears  tbat  beer  was  neither  bought 
nor  sold  at  the  cooler,  but  that  all  tbe 
business  ol  buying  and  selling  was  done  at 
the  saloon,  and  that  tbe  cooler  was  a 
mere  place  of  storage,  and  not  a  place  of 
busIuPBs.and  that  uotraffic  whateverwae 
carried  on  at  the  cooler, — no  buying,  no 
selling.  From  these  facts  so  found  the 
court  finds,  as  a  conclusion  of  law,  tbat  tbe 
plaintiff  was  carrying  his  bubiness  at 
"two  different  places,  to  wit.  at  his  said 
salooD,  as  one  place,  and  at  his  said  cool- 
er, as  the  otlier  place."  It  Is  difficult  of 
comprebeDBlon  how  the  buslnees  of  traf- 
ficking In  an  article  can  be  said  to  be  car- 
ried on  at  a  place  where  such  article  ii 
neither  bongbt,  sold,  nor  bartered.  The 
traffic  contemplated  by  the  atatnte  eon- 
alats  in  the  purchase  and  anie  or  barter  of 
the  liquors  named  therein,  and  the  place 
of  the  traffic  la  the  place  where  such  par- 
chatte,  sale,  or  barter  la  had,  and  not  tbe 
place  wherothe  liquors  areetored  for  cool- 
ing or  safe-keeping.  The  sales  of  beer, 
made  by  the  drirer  of  tbe  beer  wagon, 
must  be  referred  to  the  place  where  biii 
employer  carried  on  the  traffic,  and  not 
to  the  placeof  stomge.  The  conclusion  of 
law  is  not  warranted  by  the  facts  found, 
and  in  such  case  the  facta  must  control. 
It  Is  therefore  clnar  that  the  circuit  court 
erred  in  its  conclusions  of  law,  and  that 
its  judgments  should  be  reversed,  and  that 
Judgment  should  be  reudered  tor  plaintiff 
In  each  case,  as  prayed  for,  with  costs. 
Judgment  accordingly. 


(60  OUo  St.  3*0) 

EINa  et  at.  v.  CLEVELAND  SHIP-BLD6. 
00. 

(Sapreme  Conrt  of  OUo.   May  9,  1S930 
Mechinics'  LiB!rs— How  Pbhfrctso — Labor 

G-MATUIT0TJ9LT  FeKFORMRD. 

1.  It  is  essential  to  the  validity  of  a  lien 
for  machinerr  furnished  for  a  manufactory  or 
other  building,  as  provided  in  section  3134  of 
the  Kevised  Statutes,  that  the  affidavit  re- 

auired  hj  section  3185  be  filed  within  the  time 
lerein  prescribed.  • 

2.  Imder  a  contract  by  the  terms  of  which 
one  of  the  parties  agrees  to  make  certain  ma- 
chinery for  the  other,  and  furnish  it  **f.  o.  b. 
cars"  at  a  designated  place,  for  a  stipulated 
price,  the  machinery  Is  furnished,  within  the 
meaning  of  the  statute,  when  it  i»  delivered,  hi 
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accordance  iritb  the  contract,  on  board  the 
cars  at  the  idace  named,  withoot  expeaie  to 
the  pnrchaBer,  and  to  obtain  a  lien  therefor 
the  necessary  affidavit  moat  tw  filed  within 
four  months  from  that  time. 

S.  The  time  for  so  perfecting  the  lien  can- 
not be  extended  by  the  perfbrmance  of  labor 
under  noother  contnict,  or  gratnltoiifily,  in 
pladns  the  machinery  In  poaitioa  In  the  manu- 
factory or  building. 

4.  Heparatp  contracts  cannot  be  tacked  to- 
gether BO  aa  to  enlarge  the  time  for  tabing  the 
lien  under  either,  nor  can  a  Hen  be  obtiuned, 
under  the  statute^  fw  labor  gratuitous^  per- 
formed. 
(SyUabos  by  the  Conrt) 

Error  to  circuit  court,  MelgB  eoanty. 

Action  by  tiimon  Cnrtia  againat  the 
Standard  Nail  ft  Iron  Com)>any  and  otli- 
ara,  and  croaa  aetlona  by  tlie  Clevelaad 
Hliip-Bnllding  Company.  From  a  JadK- 
ment  tnrblalntlff  in  tlieeroaa  aetlon,  de- 
fendants King,  Oilbert  ft  Warner  biins  er- 
ror. Reversed. 

The  other  facts  lully  appear  In  the  fol- 
io wing  statement  by  WILLIAMS.  J. : 

The  original  action  was  broagbt  In  the 
court  ol  common  pleas  of  Meigs  coonty, 
by  tiiraon  Cnrtia.  against  the  Standard 
Nail  &  Iron  Company  and  others.  In  the 
action  the  Cleveland  Sbip-UulldloK  Com- 
pany sought,  by  rross  petlttoo,  to  enforce 
a  mechanic's  lien  against  the  property  lo- 
Tolved.and  whlvb  was  formerly  owned  by 
the  nail  and  Iron  company,  lor  a  balance 
of  94.460.  and  interest  from  April  14, 1887. 
of  the  purcbaae  prl»  of  an  engine  alleged 
to  have  been  furnished  by  tbe  former  to 
tbe  latter  company  In  tbe  construction  of 
its  ateel  plant  and  nail  mill  at  Mlddleport, 
Ohio.  Tbe  ship-bulldlng  company  alleges 
Id  its  croaa  petition  "that  the  work  ol  fnr- 
nlabing  and  setting  up  tbe  engine  was 
completed  on  tbe  14tb  of  April,  1887.  and 
tbat  within  four  montha  tbereafter,  to 
wit.  on  the  IStb  of  Angnst.  1887,  it  filed 
with  the  recorder  of  said  county  of  Medga 
an  affidavit  cuntalnlng  an  itemised  state- 
ment ol  the  amount  and  value  of  said  ma- 
terials and  work  and  machinery,  with  all 
credits  and  otTaets  tbereon,  and  a  descrip- 
tion of  aaid  land,  on  which  tbe  said  steel 
plant  and  nail  mUl  stands,  according  to 
the  requirements  of  tbe  statute  In  such 
case  made  and  provided,  and  wblcb  was 
recorded  in  volume  No.2,  and  on  page  259, 
of  tbe  Records  of  Ijienaof  said  Meigs  coun- 
ty. Ohio,  whereby  this  defendant's  said 
claim  became  a  lieu  on  said  steel  plant 
and  nail  mill,  and  tbe  said  lots  of  land  on 
wlilch  they  stand,  from  the  said  14tb  day 
of  April.  1887."  Tbe  plaintiffs  in  error. 
King.  Gilbert  ft  Warner,  who  were  parties 
defendant  in  tbe  action  below,  answMing 
tbe  crf>sa  petition  above  referred  to,  say 
that  on  the  2d  day  of  August,  1887,  they 
became  tbe  owners  of  the  steel  plant  and 
uail  mill,  and  the  several  lots  and  parcels 
of  laud  nn  wblcb  they  stand,  and  of  all  the 
estateand  title  tbattbe  nail  and  Inm com- 
pany theretofore  had  therein.  Their  an- 
swer also  denies  that  the  engine  was  fur- 
nished at  the  time  alleged  in  the  cross  pe- 
tition, or  tbat  the  shlp-bnilding  company, 
within  four  months  after  It  wuh  furnished, 
filed  its  affidavit  for  a  lien, asallnged;  and 
avers  tbat  the  «iglne  was  Inmisbed  under 
a  written  coutraet  made  between  tbe  nail 


and  iron  company  and  the  Cuyahoga 
Steam-Furnace  Compaoy,  December  17, 
1886,  which  was  assigned  to  tbe  ship- 
building company,  l>y  tbe  furnace  compa- 
ny, March  9.  1887,  and  tbat  it  was  fur- 
nished more  than- lour  months  before  the 
ship-building  company  filed  Its  affidavit 
fur  the  lien,  and  was  so  furnished  partly 
by  It,  end  partly  by  the  furnace  company. 
It  Is  further  alleged,  in  an  amendment  to 
tbe  answer,  tbat  tbeshipbnilding company 
took  the  negotiable  promissory  notes  of 
the  nail  and  Iron  company  in  payment  of 
the  balance  doe  on  the  engine,  and  after- 
wards negotiated  chem,  whereby,  it  is 
claimed, Its  rtghtol  Hen  was  waived.  The 
allegations  of  the  amendment,  but  not  ol 
the  original  answer,  were  controverted  by 
reply.  Tbe  causa  was  tried  on  appeal  in 
tlie  circuit  court,  which  found  (or  the  ship- 
building  company,  and  rendered  Judgment 
in  its  lavor.  A  motion  for  a  new  trial  by 
King,  Gilbert  ft  Warner  was  overrnled, 
And  a  bill  of  exceptions,  embodying  oU  the 
evidence  and  tbe  proceedings  of  tbe  court, 
was  duly  allowed  and  filed,  and  they  now 
prosecute  error  here  to  reverse  tbe  Judg. 
ment  ol  tbe  circuit  rourt.  Such  further 
statement  ol  the  facts,  appearing  upon 
the  record,  as  la  necensary  to  a  correct  un- 
derstandiug  of  the  question  upon  which 
the  case  Is  reported,  will  be  found  in  the 
opinion. 

Harrison.  Olds  ft  Marah,  lor  plalntitrs  in 
error,  W.  H.  Lasley,  for  defendant  in  er- 
ror. 

WILLIAMS,  J.,  (afterstatlng  the  facts.) 
Tbe  validity  of  the  lien  asserted  by  the 
Bblp-bullding  company  is  contested  upon 
the  various  grounds,  one  of  which  is  tbat 
It  was  not  pertected  in  time.  That  la  the 
only  one  we  deem  it  neceseary  to  eonsider 
in  disposing  of  thecaae.  By  the  provisions 
of  our  statutes,  in  force  when  tbe  engine 
was  fornlsbed,  and  the  affidavit  for  the 
Hen  filed,  a  person  who  performs  labor,  or 
furnishes  machinery  or  material,  (or  con- 
structing a  mlU  or  manufactory,  by  virtue 
of  a  contract  with  the  owner,  ia  entitled 
to  have  a  Uen  to  secure  payment  lor  the 
same,  npon  tbe  building  and  the  material 
or  machinery  so  furnished,  and  upon  the 
interest  of  the  owner  in  the  lot  or  land  on 
which  the  bulling  then  stands,  or  to  which 
it  may  be  removed.  In  order  to  obtain 
such  lien  the  person  performing  tbe  labor, 
or  fumlsblng  the  machinery  or  material, 
la  required,  within  lour  months  from  the 
time  it  is  parlormed  or  lumisbed.  to  file 
with  the  recorder  of  the  county  where  it  la 
performed  or  furnished  an  affidavit  con- 
taining an  Itemised  statement  of  the 
amount  and  value  of  sncb  labor,  machin- 
ery, or  material:  a  copy  of  the  contract.  If 
It  Is  in  writing;  astatementof  theanonnc 
to  be  paid  thereunder,  and  the  times  when 
the  payments  are  to  be  made;  and  a  de- 
scription of  the  land  on  which  tbe  bnlldlng 
stands.  Rev.  St.  81S4.  31H.S.  As  the  Hen 
has  no  existence  except  by  force  of  tbe 
statute.  It  is  essential  to  Its  validity  tbat 
it  be  taken  and  perfected  within  tbe  time 
allowed  by  the  statute;  that  is,  that  tbe 
affidavit  required  ba  filed  within  four 
montba  from  the  time  the  labor  Isper- 
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lormed,  or  the  machinery  or  material  Is 
furnlibed.  The  affidavit  of  tbe  defendant 
In  errorf  or  the  Hen  it  claims  was  filed  with 
tho  recorder  of  the  coanty  where  tbe  prop- 
erty Is  situated  on  the  IStb  day  of  AnguBt, 
1SS7.  It  contains  a  statement  of  the  ac- 
connt  uf  the  defendant  in  erroragRlnet  the 
Standard  Nall&  Iron  Coinpany,  which con- 
siRts  ol  a  single  item,  bearing  the  date  of 
April  14. 1K87,  tor  "  bnUdlDS  and  setting  up 
one  vertical,  direct,  blowing  engine,  ae  per 
contract  made  December  17,  1886,  with 
Cuyahuga  Steam  Company,  $8,900.00." 
There  is  a  credit  of  f  2,000,  of  the  date  of 
December  27,  1886,  and  one  of  $2,460,  dated 
March  5, 1887,  leaving  a  balance  dae  of 
$4,450.  The  atHdavIt  also  states  that  tbe 
labor  was  performed  and  machinery  fur- 
Dished,  ''under  and  by  vlrtoe  of  a  written 
contract  between  tbe  said  the  Coyaboga 
Steam-Fomace  Cnnipany  and  the  said  the 
Standard  Nail  Jb  Iron  Company,  dated  De- 
cember 17,  1886,  and  afterwards,  on  tbe 
9tta  day  of  March,  1887,  assigned  and 
transferred  to  the  uald  tbe  Cleveland  Sbip- 
Bnlldlng  Company.**  A  copy  of  tbe  con- 
tract and  of  tbe  assignment  are  attached 
to  tbe  affidavit.  Tbe  contract,  which  con- 
sists of  a  proposition,  in  writing,  made  by 
the  furnace  company  to  the  nail  and  iron 
company,  and  its  acceptance  by  tbe  lat- 
ter company.  Is  as  follows : 

'^Cleveland.  Ohio.  Dec.  17, 1886.  Stand- 
ard Nail  &  Iron  Co.,  Middleport,  Ohio 
— Oentlemen:  Tbls  company  will  build 
ana  furnish  you  nne  vertical,  direct- 
acting,  blowing  engine,  having  steam  cyl- 
inder 88  Inches  bore.  54  inches  stroke,  on 
heavy  bedplate  and  colomns,  being  of  the 
general  style  of  tbe  engine  bnllt  by  as  for 
tbe  Roane  Iron  Co..  f.  o.  b.  cars  In  Cleve- 
land, for  the  sura  of  elgbty^lne  hundred 
dollars,  ($8,900.00,)  payments  to  be  uiads 
as  follows:  Two  thousand  dollars  ($2,- 
000.00)  cash,  twenty-four  hundred  and  fifty 
dollars  ($2,450.00)  on  shipment  of  engine, 
and  forty-four  hundred  and  fifty  dollars 
($4,460.00)  four  months  from  shipment, 
with  Interest  at  six  per  cent.  Engine  to 
bo  delivered  nn  ur  before  February  15. 
1887.  Cuyabi^a  Stearo<Fnrnace  Go.  By 
J.F.Holloway,Preat.  Accepted:  Stand- 
ard Nail  &  Iron  Co.  By  Cbas.  H.  Greene, 
Prest."  The  assignment  ol  the  contract 
to  the  defendant  In  error  is  indorsed  upon 
it,  and  Is  In  the  following  language:  "In 
puTsnance  of  tbe  terms  of  written  con- 
tract this  day  executed  between  this  com- 

8 any  and  the  (Heveland  Sbtp-Buildlng 
ompany.  the  within  contract  Is  hereby 
assigned  to  said  company,  it  assuming  all 
our  obligations  tb^ruin.  March  9.  1887. 
Cuyahoga  Steam-Furnace  Co.  By  J.  F. 
Holloway,  Preat."  The  engine  was  deliv- 
ered nn  board  thecara  at  Cleveland,  ready 
for  shipment,  and  actually  shipped  tu  ttie 
purchaser,  according  to  Its  directions,  as 
early  as  March  9,1887:  audit  was  received 
by  tbe  purchaser,  at  Middleport,  not  later 
than  March  14, 1897.  Tbe  evidence  shows 
that  tbe  defendant  In  error  seat  one  of  its 
employpR  to  Middleport  to  superintend 
tbe  work  of  setting  up  the  engine,  and 
that  work  was  not  finally  completed,  and 
the  engine  teated,  until  the  18tb  day  of 
April,  1887.  Tbe  question  of  law  which  la 
taflrepreaeoted  for  decision  to,  when,  under 


tbe  contract,  was  tbe  engine  furnished, 
wichln  the  meaning  of  the  statute,  which 
makes  It  necessary  to  the  periieetlng  of  the 
Hen  that  tbe  affidavit  therefor  sballlw  filed 
within  four  montbu  from  the  time  the 
machinery  or  material  Is  furnished?  Waa 
it  when  the  engine  was  delivered  on  the 
cars,  ready  for  shipment,  or  not  until  It 
was  set  up  In  tbe  mill  uf  the  purrbaser? 
If  at  the  last-mentioned  time,  tbe  afflda  vlt 
for  the  Hen,  which  was  filed  on  the  IStfa 
day  of  August,  1S87,  was  within  the  period 
allowed  by  the  statute,  and  tbe  tien  is  a 
valid  one;  but,  if  at  tbe  time  first  men- 
tioned, tbe  aifldavit  was  filed  too  late,  and 
no  lien  was  obtained. 

In  contracts  for  the  sale  and  delivery 
of  personal  property  tbe  abbreviation, 
**f.  o.  h.,"  Is  frequently  employed,  and 
means  that  tbe  property  Is  to  be  delivered 
on  board  tbedeslgiiated  vessel  or  vehicle  of 
transportation  without  expense  to  tbe 
buyer;  so  that  the  obllgntlun  of  tbe  fur- 
nace company,  and  ol  its  assignee,  the  de- 
fendant In  error,  under  the  written  con- 
tract with  tbe  nail  and  iron  company, 
was  to  construct,  and  deliver  free  of  ex- 
pense to  the  latter  company,  on  tioard  the 
cars  at  Cleveland,  an  engine  of  the  kind 
therein  described,  and  it  imposed  no  other 
obligation  upon  either.  When  that  was 
done  the  coirtract  was  fully  performed  nn 
the  part  of  the  furnace  company  and  de- 
fendant In  error.  The  title  to  tbe  engine 
at  once  vested  in  the  purchasing  company, 
which  then  beeauie  bound  torthe payment 
of  the  whole  purchase  price,  as  stipulated 
in  the  contract.  As  the  only  obUgatlon 
of  the  defendant  In  error,  or  of  tbe  compa- 
ny from  which  It  took  the  contract  by  as- 
signment, was  to  "furnish  "  on  board  tbe 
cars  an  engine  of  the  description  called  for 
by  the  contract,  when  the  delivery  on  the 
cars  was  complete  tbe  engine  was  fur- 
nished in  compliance  with  the  contract, 
and  within  the  meanlngot  tbestatnte.  It 
Is  contended,  however,  that  there  was  a 
verbal  understanding  l)ecween  the  selling 
and  purchasing  companies  that  the  for- 
mer should  put  the  engine  In  good  work- 
Ingorder,  in  tbelatter*B  mill,  before  the  lat- 
ter company  was  bound  to  accept  or  pay 
for  It;  and  evidence  teudlog  to  pruvs 
such  nn  understandlDg  wasgiven,  over  the 
objection  of  the  plaintiffs  in  error,  on  tbe 
trial.  Such  understanding  Is  at  variance 
with  the  terms  of  the  written  contract, 
and,  as  all  negotiations  between  tbe  par- 
ties prior  to,  or  contemporaneously  with, 
the  execution  of  the  contract,  were 
merged  In  It,  tbe  evidence  was  Inadmlast- 
ble,  unless  it  tended  to  prove  a  subsequent 
and  separate  agreement;  and,  tbongb  the 
plaintiffs  in  error  were  not  parties  to 
the  written  contract,  they  ac()nlred,  as 
tbe  record  shows,  by  purchase  at  Judicial 
aale.  the  property  against  which  the  Hen 
was  being  asserted,  and  we  see  no  reason 
why  they  might  not,  for  tbe  protection  uf 
their  rights,  insist  upon  the  proper  appli- 
cation of  the  rules  of  evidence,  and  that 
the  operation  of  tbe  contract  should  be 
In  accordance  with  its  terms  and  legal 
effect.  If  the  verbal  agreement  was  sub- 
sequent to,  and  Independent  of,  the  writ- 
ten contract,  labor  performed  nnder  it 
could  not  enlarss  tfaa  time  tortaklng alien 
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tor  the  engine.'  We  entertain  no  doabt 
that  when,  by  the  same  euntract,  a  peiv 
«on  binds  blrasell  to  lurntoh  roaelilnery  lor 
a  ballding,  and  also  to  placeit  In  position, 
he  may  have  a  lien  both  for  the  macfaluery 
faritlshed  and  the  labor  performed,  and 
perfect  It,  by  filing  the  necessary  affidavit, 
containing  the  reqaired  statement  of  the 
amount  and  Talae  of  both,  within  four 
months  after  the  completion  of  his  con- 
tract. In  Bueta  case  the  Inrnishlng  of  the 
machinery  la  not  complete  until  It  Is 
placed  In  position  according  to  the  con- 
tract.  But  where  the  contract  Is  only  for 
furnlehlng  machinery,  as  in  this  case,  and 
labor  Is  performed  in  placlngit  In  position, 
or  otherwise  in  the  construction  of  the 
building,  under  a  separate  agreement,  or 
gratnltously,  the  Hen  for  the  machinery 
most  be  taken  within  the  time  limited  by 
the  statute,  after  thecontract  under  which 
It  wasfnrnlshed  has  been  performed.  Sep- 
arate contracts  cannot  he  tacked  together 
Hu  as  to  extend  the  time  for  taking  the 
lien  nnder  either.  To  create  a  vnlld  Hen 
fur  what  is  fliine  under  each  contract  the 
necessary  affidavit  must  be  filed  within 
the  period  limited  by  the  statute,  after 
perlormance  of  that  contract.  Nor  can  a 
ifeu  be  obtained  for  labor  gratuitously 
performed.  It  must,ln  the  languageof  the 
statute,  be  performed  "by  virtue  of  a  con- 
tract with  the  owner"  of  the  building. 
The  lien  claimed  by  the  defendant  In  error 
does  not  include  any  item  for  labor  In  set- 
ting tlie  engine  up,  and  It  appears  no 
charge  was  made  tor  saperintmdlng  that 
work.  The  lien  la  claimed  only  for  the 
balance  dne  on  the  purchase  price  of  the 
engine,  and  Is  based,  as  appears  from  the 
affldavlt,  solely  upon  the  written  con- 
tract. That,  we  think,  was  fully  per- 
formed, and  the  engine  famished  under  it, 
when  It  was  d^lvered  on  board  the  cara 
at  Clevdand.  ready  for  sblpment,  which 
was  more  than  four  months  before  the 
afBdavlt  tor  the  lien  was  6led.  The  de- 
fendant in  error,  by  its  own  delay,  has 
failed  to  secure  the  benefit  of  the  statute 
aothorislng  It  to  acquire  the  lien,  and  the 
court  is  without  authority  to  enlarge  Its 
provisions.  Judgment  reversed. 


ilZt  iDd.  MQ) 

BARDBN  et  «L  v.  OVERMBYBB. 
(Hapreme  Ooart  of  Indiana.    Jane  9,  1893.) 

DSSXh— COHSTBUCTIOX— Ac:T10K  TO  QUIBT  TlTLB— 
ESTOPFBI- 

I.  Where  a  deed  was  to  a  husband  and 
wife  "in  joint  tenancy,  and  to  the  sarviror  of 
them,"  a  further  prorialoD  that  *in  cane  of 
the  death  or'  the  wife,  "her  children  are  to  In- 
herit her  interest,"  prHapposes  tiiat  the  hus- 
band win  die  before  the  wife. 

!2.  in  an  action  to  quiet  title  the  issue 
was  whether  a  married  man,  through  whom 
plaintiff  claimed,  took  a  tract  of  land,  of 
-which  the  land  m  issue  was  a  part,  by  sur- 
vivorship, or  whether  it  went  to  hia  wife's 
h^s.  it  apii^ared  that  the  husband  permit- 
ted his  wife's  heirs  to  occupy  a  part  of  the 
tract:  that  he  bought  out  the  alleged  interest 
of  one  of  the  heirs,  and  partitioned  a  portion 
of  the  tract  among  others;  that  one  of  de- 
fendants, relying  on  the  construction  placed  on 
the  deed  by  plaintiff's  grantor,  bought  a  por< 
dfu  «f  fne  tract,  but  not  the  laud  in  laaam. 


4sa 


;  MM,  that  an  equitable  estoppd  did  'not  arise, 
since  there  was  no  fraud  or  mlsr^irresaitation, 
and  defendants  knew  the  facts  as  well  as 
plaintiff's  grantor. 

Appeal  from  clrctitt  court,  Fulton  coun- 
ty; A.  C.  Capron,  Judge. 

Action  to  quiet  title  by  Frank  Over- 
meyer  aicainst  Alfred  Harden  and  others. 
Jntlgment  for  plolntirf.  Defendants  ap- 
peal. Affirmed. 

Esaick  &  Montgomery,  for  appellants. 
Bowley  ft  Baker,  for  appellee. 

HAOKNKY,  J.  A  deed  of  conveyance 
to  Joseph  and  Susannah  BumbarKer, 
husband  and  wife,  contained  a  recital  as 
follows:  "  It  la  expressly  declared  aud  un- 
derstood that  this  deed  Is  made  to  the 
grantees  in  Joint  tenancy,  and  to  theaur- 
Tlvor  of  them.  It  la  further  understood 
that,  in  case  of  the  death  of  Susannah 
Bumbarger,  her  children  are  to  Inherit  her 
interest."  The  deed  was  executed  in  lKtf4, 
and  said  Susannah  died  In  1872.  leaving 
her  said  husband,  her  sons,  John  and 
William,  her  daughter.  Luelnda  Barden, 
and  her  granddaughter,  Jane  Hill,  snr- 
▼Ivlng  asber  heirs  at  law.  In  1)^81  said 
Joseph  died  testate,  and  by  bis  will  de- 
vised all  of  his  property  to  said  aons, 
John  and  William.  Both  of  said  grantees 
died,  owning  whatever  interest  In  the  4&- 
acre  tract  uf  said  land  now  In  question 
was  convoyed  by  said  deed,  and  the 
appellee  claims  said  tract  through  con- 
veyances from  said  John  and  William. 
The  appellee  sued  the  appellants  to  quiet 
bbi  title,  his  complaint  being  in  Che  ordl- 
nnry  form.  The  appellants  answered  In 
general  denial,  and  by  cross  complaint 
clnlmed  the  ownership  of  the  ondlvlded 
5-30  part  In  value  of  said  tract,  which  they 
aougiit  to  have  set  off  to  them  In  parti- 
tion. The  Issue  npon  the  cross  complaint 
was  by  general  denial,  and  the  cause  was 
tried  by  the  court,  resulting  In  a  finding 
and  decree  in  favor  of  the  appellee.  , 

It  Is  contended  on  behalf  of  the  appel- 
lants that  the  deed  conveyed  the  lands  to 
Joseph  and  wife  In  moieties,  and  that  the 
moiety  of  the  wife,  nnder  the  recital  In  the 
deed,  vested  in  her  children,  or,  under  the 
laws  of  descent,  passed  to  said  Joseph 
uid  the  ^ildren  of  aald  Susannah.  On 
behalf  of  the  appellee  It  Is  Insisted  that 
the  recital  quoted  from  the  deed  does  not 
take  the  caseont  ot  the  rule  in  estates  held 
by  entireties,  and  that  upon  the  death  of 
Susannah  the  entire  property  vested  In 
Joseph,  to  the  exeluslon  of  the  ehlldren  ot 
Susannah.  In  Chandler  v.  Cheney,  87  Ind. 
396.  It  is  said:  "The  same  difference 
which  existed  at  coioraon  law  between 
Joint  tenants  and  tenants  by  entireties 
continues  to  exist  nnder  our  statute.  In 
both  the  title  and  estate  are  Joint,  and 
each  has  the  qnallt;  of  survivorship,  but 
the  marked  difference  between  the  two 
consists  in  this:  that  in  a  Joint  tenancy 
either  tenant  may  convey  bis  share  to  a 
cotenant,  or  even  to  a  stranger,  who. 
thereby  becomes  tenant  In  common  with 
the  other  cotenant;  while  neither  tenant 
by  the  entirety  can  convey  his  or  her  In* 
terest  su  as  to  affect  their  Joint  use  of  the 
property  during  their  Joint  Urea,  or  to 
defeat,  the  right  ol  aurrivomhlp  upon  the 
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deatb  of  tithar  of  tlM  eotenants;  and 
tbere  may  be  partttloo  between  tbe  Joint 
teauntB,  while  there  can  be  none  between 
tenants  by  entireties."  See,  also,  BerlnB 
T.  Cilne'8  Adm'r,  21  Ind.  87;  Cox's  Adm'r 
T.  Wood,  20  Ind.  54;  Jones  v.  Chandler,  40 
Ind.  6K8.  All  uf  the  elements  of  difference 
between  a  Joint  teaancy  and  a  tenancy 
by  entirety  bare  been  obviated  by  tbe 
continued  nnlty  of  estata  and  nnlty  of 
poBMBBlon  uotll  the  deatii  of  the  wife,  and 
the  operation  of  the  element  of  snrvlvor- 
Bhip  In  behalf  of  the  husband;  that  ele- 
ment which,  under  a  Joint  tenancy  or  a 
tenancy  by  entirety,  would  confer  upon 
bim  tbe  entire  estate.  It  la  unimportant 
to  inquire  wblcb  of  tbe  two  deflnitiona 
■hall  be  glvBu  to  tbe  tenancy  created  by 
the  deed  la  question  when  by  either  the 
eltect  Is  the  same.  Laah  t.  Lash,  58  Ind. 
S26,  is  a  case  in  point.  The  deed  wax  to  a 
husband  and  wife  "as  Joint  tenants,  tbe 
survivor  taking  the  whole."  The  gran- 
tees were  divorced,  and  the  husband 
died,  when  his  children  sought  partition. 
This  court  held  that  by  the  death  of  tbe 
husband  and  tbe  role  of  anrvlrorsblp  the 
entire  property  vested  lo  the  surviving 
Joint  tenant.  To  deny  tbe  application  of 
the  rule  here  suggested  In  tbe  case  before 
us  would  be  to  strike  from  the  deed  the 
provlslOD  for  survivorship,  and  to  set  at 
naught  tbe  proposition  for  whleb  appel- 
lants contend,  namely,  that  this  deed 
creates  a  Joint  tenancy.  Is  this  concln- 
Bion  defeated  by  the  proviiilon  that,  "In 
ease  of  the  death  uf  SuBaunah  Bauibarger, 
herchlldren  are  to  inherit  her  Interest?" 
If  this  provision  had  relation  to  her  death 
during  the  lifetime  of  Joseph,  It  would 
conflict  with  and  defeat  tbe  pre\'louB  con- 
dition of  aarTivorsblp  la  behalf  of  Joseph, 
and  it  wonld  defeat  tbe  application  of  tbe 
rule  In  Joint  tenancies  and  m  entireties 
that  the  survivor  takes  the  whole  estate, 
II  the  provision  bad  relation  to  her  deatb 
after  the  death  of  Josnpb,  It  wonld  pre- 
sent no  sncb  inconsistency.  It  Is  suffi- 
cient to  Bay  that  tbe  Intention  of  tbe  par- 
ties must  be  held  to  be  evinced  by  tbat 
construction  wblcb  la  reasonable  and  con- 
Rlstent,  and  not  by  tbat  which  necessarily 
leads  to  Inconsistencies  and  absurdities. 

It  is  further  contended  by  the  Appel- 
lants that  the  appellee  is  precluded  from 
asserting  title  to  the  lands  in  question 
because  of  aaapposed  equitable  estoppel 
against  his  leranturs  John  and  WUlum, 
and  tbeir  derlaor.  Joseph  Bnmbarger. 
This  equitable  estoppel  la  claimed  to  exist 
In  permitting  the  use  and  occupancy  by 
the  appellants,  and  for  their  benefit,  of 
portions  of  the  200-acre  tract  originally 
conveyed  to  said  Joseph  and  wife,  and  of 
wblcb  the  tract  in  question  Is  a  part,  and 
In  the  purchase  by  said  Joseph  of  an  in- 
terest in  said  :jOO-acre  tract  from  one  of 
his  grandchilaren,  and  the  partition  by 
deeds  of  other  portions  of  said  lands  to 
certain  of  bis  chlldreu,  which  conduct 
Indicated  a  construction  of  the  deed  in 
question  by  said  Joseph  different  from 
that  we  have  given  it,  and  in  accordance 
with  the  contention  of  tbe  appellants; 
that,  relying  npon  aoeh  eonstmction,  one 
(rf  ttaeappellanta  purchased  a  portion  of 
■aid  M0O-a«re  traet^  wbkb  portion  la  not 


of  tbe  tract  involvad  tn  tbis  eaaa.  Not 

deeming  it  important  to  Inqnlre  whether 
this  defense  was  available  without  affirm- 
ative pleading,  we  are  unwilling  to  adopt 
thecontentlon  that  tbe  acts  urged  eon> 
stitute  an  estoppel.  An  equitable  ea- 
toppel  never  arises  without  proof  that  a 
wrong  has  been  done,  or  Is  threatened  on 
tbe  one  side  and  Injury  suffered  or  rea- 
sonably apprehended  on  tbe  other.  Tbia 
doctrine  ub  elementary.  Here  no  Interest 
In  tbe  land  in  suit  was  held  or  claimed  by 
the  appellants  by  tbe  investment  of  any 
sum.  No  poBaessIon  was  ever  taken  or 
held  upon  any  contract,  express  ur  im- 
plied. No  improvements  were  made,  no 
obligation  wna  created,  and  nothing  but 
benedt  to  tbe  appellants  ever  attached 
from  the  conduct  of  said  parties  under 
whom  appellee  claims.  No  fact  is 
claimed  to  have  existed  of  which  appel- 
lants  were  not  m  fully  advised  as  appel- 
lee's grautors.  No  misrepresentation  is 
shown;  no  fraud  is  apparent.  But  It  is 
urged  tbat  to  now  deny  the  title  upon 
which  the  appellants  relied  without  lexal 
or  equitable  Tight,  and  to  confer  it  noon 
the  appellee,  would  be  sucb  a  hardship 
upon  tbe  appellants  as  to  constitute  a 
fraud.  One  Is  never  precluded  by  acts  of 
mere  leniency.  Indulgence,  or  charity  to- 
wards anotber.  To  discontinue  such  aeni 
may  work  disappointment,  or  may  In- 
duce hardships  otherwise  unknown;  but 
their  discontinuance  is  not  a  wrong  nor 
the  fraud  which  creates  an  estoppel. 
Herman,  in  his  Law  of  Estoppel,  (page 
S39,)  says:  "  Equitable  esioppels  are.  In  a 
great  degree,  designed  to  prevent  circuity 
of  action  by  preventing  iniuries  by  which 
redress  would  have  to  besongbt  by  suit, 
and  cannot  arise  nnleas  tbe  evidence  dia- 
cIoasB  some  default  or  fraud  for  which 
compenaation  might  be  awarded  by 
equity  or  law. "  The  matters  urged  as  an 
estoppel  wonld  certainly  furnish  but 
slight  foundation  upon  which  to  have 
predicated  an  action  In  appellants*  twbalf 
to  quiet  title.  The  principal  weakness  of 
the  appellants*  contention  is  In  the  propo- 
sition that  tbe  injury  necessary  to  an  es- 
toppel exists  in  the  denial  of  that  which 
they  claim  without  legal  right,  and  which 
they  have  enjo.ved  only  by  the  sufferance 
of  thoBe  whom  they  would  estop.  We 
find  no  error  In  the  record,  and  the  Judg- 
ment of  the  circuit  court  is  fully  afflimeJ. 


(134  iDd. 

WAXNE  PIKE  CO.  et  aL  T.  STATE  ex  rel. 

WHITAKER,  Prosecoting  Attorney. 
(Supreme  0>art  of  Indiana.   June  6,  1893.) 
BaoBiVBBB— Actions  bt  ind  AOAiiraT — Lbavb  of 

CotTltT. 

.A  receiver  can  neither  Bue  nor  be  9u^\ 
without  leave  of  the  court  which  appointed 
him. 

Appeal  from  circuit  court.  Jay  county ; 
D.  D.  Heller,  Judge. 

Action  by  the  atate,  ou  tbe  relation  of 
George  T.  Wbltaker.  prosecuting  attor- 
ney, against  tbe  Wayne  Pike  Company 
and  others,  to  declare  the  charter  ol  the 
company  forfeited.  A  damnrrer  to  the 


Digitized  by  Google 


iDd.) 


BAKEB  «.  STATE. 


441 


complaint  wna  oTerraled,  and  defrndanU 
Appeal.  Reversed . 

Richard  H.  Hartford,  Jaqna  A  Jaqaa, 
and  Elliott  dfcElllotcfor  appellants.  Geo. 
T.  Whltaker,  and  Headinicton  &  La  Fol- 
lette,  for  appellee. 

COFFEY,  J.  Tbls  was  an  action  brongbt 
by  tbe  appellee,  In  the  Jay  circuit  court, 
against  tbe  appellants,  tu  obtain  a  Judff- 
ment  and  decree  forfeiting  the  franchises 
and  property  of  tbe  appellant  tbe  Wayne 
Pike  Company,  a  corporation  duly  organ- 
ized uuder  tbe  laws  of  tbe  atate  for  the 
purpose  o(  etmstruettng  a  toll  road.  It 
appears  from  tbe  complaint  that  at  the 
time  of  the  commencement  of  the  action 
tiie  property  of  tbe  corporation  was  In 
tbe  bands  of  tbe  appellant  Fleming,  as  a 
<luly  appointed  and  quallfled  receiver.  The 
action  was  brought  wltbont  leave  of  the 
conrt.  The  court  overruled  a  demurrer  to 
the  complaint.  In  OTerrullng  a  demurrer 
to  tbe  uoraplaint  tbecourt,in  our  opinion, 
committed  an  error.  It  seems  to  be  set- 
tled that  a  receiver,  as  a  general  rule,  can 
neither  sue  nor  be  sued  without  leave  of 
the  court  making  the  appointment  Is  first 
obtained.  HiKh,  Rec.  9  354;  Barton  v. 
Barbour,  104  C.  8. 126;  Keen  v.  Brecken- 
ridge,  96  Ind.  69:  Garver  v.  Kent.  70  lad. 
428;  Uoiiarlty  V.Kent, 71  Ind.601;  Herron 
T.  Vance,  17  Ind.  595;  Car-Works  Co.  r. 
Ellis,  113  Ind.  215, 15  N.  £.  Rep.  249;  Davis 
V.  Creamery  Co..  128  Ind.  222,  27  N.  K.  Rep. 
4B4.  There  are  other  qnestlons  presented 
by  the  record,  and  discussed  by  the  appel- 
lants, but  a«  wfl  are  not  favored  with  a 
brief  on  behalf  of  the  appellee,  and  as  tbe 
action  cannot  be  maintained  without  first 
obtalnluK  leave  of  the  eonrt  to  eae  its  re* 
celver,  we  deem  it  unnecessary  to  examine 
them.  Judgment  reversed,  with  directions 
to  tbe  circuit  court  to  anstaln  tbedemur- 
rera  to  tbe  complaint  In  this  eama. 


(134  iDd.  614) 

ECKBRT  et  aL  T.  BINELET  et  al. 
(Sopreme  Court  of  Indiana.  June  0,  1893.) 

TlBA.  at  TbBlCBB  ADJVDIOATIOir— FiLiKa  Fuu 
ATTBR  KBlfAWD. 

Though  a  plea  of  a  former  adjudica- 
tion, based  on  a  Judgment  which  was  rendered 
after  a  trial  and  judgment  in  the  caae  in  which 
the  plea  is  filed,  might.  If  inresrated  on  appeal, 
have  been  entertained  by  the  supreme  court, 
and  tried  for  the  first  time,  still  it  was  not  too 
late  when  filed  tn  the  trial  court  after  the  ease 
was  remanded  for  retrial. 

On  rehearing. 

For  former  report,  see  88  N.  £.  Rep.  619. 

HOWARD,  J.  We  do  not  think  that  the 
opinion  In  this  case  Is  susceptible  of  the 
Interpretation  given  It  by  appellee,  to  tbe 
effect  that  tbe  court  holds  that  an  an- 
Bwer  to  an  assignment  of  errors  might 
nut  be  filed  in  tbe  supreme  court,  setting 
up  facts  occurring  after  tbe  Judgment  and 
appearand  supporting  such  answer  by 
written,  and  even  oral,  evidence.  While 
this  court  could  consider  and  decide  Issues 
olfact  HO  tendered,  and  while  it  has  done 
so  In  rare  Inatancw,  yet,  as  the  opinion 
asya,  "aucb  certainly  baa  not  been  tbe 


pmctfee.*  The  spirit  of  tbe  statute,  and 
the  very  nature  »I  this  court  as  a  court  of 
errors  and  appeals,  tend  to  confine  Its  at- 
tention to  questions  of  law.and  to  rpqulre 
that  questions  of  (act  be  tried  In  t^econrts 
of  original  Jurisdiction.  Such  being  the 
prevailing  and  proper  pructice,  It  would 
be  manifestly  Inequitable  to  hold  that  ap- 
pellee was  too  late  in  ttling  his  answer  of 
prior  adjudication  In  the  trial  court  after 
the  return  of  the  case  from  the  former 
appeal.  Granting  that  this  court  might 
have  entertained  that  plea  hod  It  been 
here  presented,  as  appellee  clalmsttsbould 
have  been,  yet  It  was  not  too  late  when 
filed  on  the  taking  up  of  tbe  caae  (or  re- 
trial. Tbe  purpose  ui  theoplnlon  was  not 
to  decide  anything  further  than  this  on 
that  question. 

Appellee  also  contends  that  we  did  not 
decide  the  claim  made  by  him  that  tbe  an- 
swer, while  profesBlngtoanswerthewboIe 
complaint,  answered  only  a  part  of  It,  and 
hence  that  bis  demurrer  tu  the  answer 
was  properly  sustained.  Appellee  admits 
that  a  plea  of  former  adjudication,  when 
well  made,  la  a  bar  to  the  further  mainte- 
nance of  tbe  action.  How,  then,  can  it  be 
said  that  it  was  nut  error  to  sustain  tbe 
demurrer  to  this  answer?  We  have  given 
careful  attention  to  the  able  and  earnest 
petition  and  brief  of  counsel  for  a  rphear- 
Ing  of  this  case,  but  we  can  find  In  it  no 
reason  for  changing  tbe  conclusion  for- 
merly reached  by  us.  The  petition  lora  re- 
hearing Is  overruled. 

OH  mo.  6S7) 

BAKER  T.  STATE. 
(Supreme  Oourt  of  Indiana.  June  8,  ISM.) 

ASSlltLT  WITH  IKTBVT  TO  COHHIT  MURDBR  IX  THS 

Second  Dborbb— Stjtficiesct  of  Indictment. 

1.  Since  Rev.  St.  1881,  |  1746,  provldei 
that  an  indictment  for  murder  In  the  second 
degree  need  not  set  forth  the  manner  in  which' 
or  the  means  by  which  death  was  caused,  an 
indictment  for  an  assault  with  Intent  to  com- 
mit murder  in  the  second  d^ree  need  not  set 
forth  tbe  mannw  or  means. 

2.  An  objection  that  an  Indictment  for  an 
assanlt  with  intent  to  commit  murder  In  the 
second  degree  fails  to  allege  ttiat  the  attempt 
to  kill  was  without  premeditation  is  not  avul- 
able,  when  raised  for  the  first  time  in  the  si»> 
preme  court  by  an  asstenmott  of  wror. 

Appeal  from  drcultconrt,  Jackson  coun- 
ty; S.  B.  Toyles,  Judge. 

Willlnm  Baker  was  convicted  of  an  as- 
sault with  Intent  to  commit  murder  In 
the  second  degree,  and  appeals.  Affirmed. 

O.  H.  Montgomery,rur  appellant.  A.  Q. 
Smith,  tor  the  State. 

COFFEY,  J.  On  tfae20tb  dayof  Novem- 
er.  1891,  the  grand  Inry  of  Jackson  county 
returned tbefollowlng  indictment:  "State 
of  Indiana  vs.  Willlani  Baker.  Tbe  grand 
Jurors  for  the  county  of  Jackson,  in  the 
state  of  Indiana,  upon  their  oaths  present 
that  William  Baker,  on  the  15tb  day  of 
November,  IdOl,  at  said  county,  did  un- 
lawfully and  feloniously  touch  Thomas 
Hmltb  in  n  rude.  Insolent,  and  angry  man- 
ner, with  Intent  then  and  there,  and  there- 
by, fel'inlously,  willfully,  purposely,  and 
mallclooaly^  to  kill  and  murder  him,  tJie 
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said  Thoraas  Sroltb,*ete.  A  trial  ot  the 
cause  by  the  court  retiiilted  In  flDdlntr  the 
appellant  Kollty  of  assaalt  and  battery, 
with  the  Intent  to  commit  the  crime  of 
murder  In  the  aecond  degree,  upon  which 
be  was  sentenced  to  ImprisoDment  in  the 
state's  prison  tor  the  period  of  two  years. 
Tbo  asulfsomeat  ot  error  calls  In  que»tioo 
the  enfficlency  ot  the  Indictment,  as  well 
as  the  ruling  of  the  coart  In  overrullns  the 
appellant's  motion  for  a  new  trial.  The 
BUfflclency  of  the  Indictment  wasnot  ques- 
tioned In  the  circuit  court. 

There  are  many  defects  In  pleading,  both 
In  dvU  and  criminal  cases,  which  would 
be  fatal  on  demurrer,  or  on  motion  to 
quash,  which  are  not  available  on  motion 
In  arrest  of  Judgment,  ur  assignment  ot 
error  Id  this  court,  to  the  effect  that  the 
complaint  does  not  state  a  cause  of  ac- 
tion, or  that  the  Indictment  or  informa' 
tlon  does  not  state  a  pnbllc  offense. 
Wherp  an  Indictment  or  an  Information 
contains  all  the  essential  elements  ot  ft 
public  offense,  but  Is  defective  by  reason  of 
uncertainty  and  imperfection  In  the  man- 
ner of  describing  the  offense  charged,  such 
Indictment  or  information  will  be  held 
good  after  rerdlet,  though  it  might  have 
been  quashedonmotlon.  Nichols t. State, 
127  Ind.  406,  26  N.  E.  Bep.  889. 

The  objections  urged  against  this  Indict* 
ment  are— First,  that  It  does  not  set  out 
the  manner  and  the  means  by  which  the 
appellant  attempted  to  commit  the  felony 
charged ;  second,  that  It  Is  bad  t>ecaa8e  it 
does  not  allege  that  the  attempted  felony 
was  without  premeditation. 

We  need  not  inquire  whether  tbeae  ob- 
jections would  hare  been  arallable  on  a 
motion  to  quash,  Inasmuch  as  no  such 
motion  was  Interposed.  The  charge  In 
the  Indictment  Is  thatthe  assault  and  bat- 
tery therein  charged  was  made  with  the 
Intdut  to  commit  murder  In  the  secoud  de- 

f;ree.  In  such  a  charge  we  do  not  think 
t  la  necessary  to  allege  the  manner  or 
means  by  which  the  accused  attempted 
to  commit  the  felony.  Section  1746,  Rev. 
St.  1881.  provides  thafln  an  Indictment 
or  information  for  murder  in  the  second 
degree,  or  tor  manslaughter,  it  shall  nut 
be  necessary  to  set  forth  the  manner  In 
wbicb,  or  the  means  by  which,  the  death 
was  caused."  No  greater  certainty  or 
particularity  should  bereqnlredin  describ- 
ing a  felony  which  an  accused  attempts  to 
commit  than  Is  required  In  case  the  felony 
bad  been  actually  committed. 

We  do  not  think  the  second  objection 
urged  against  this  Indictment,  when  pre- 
sented for  the  first  time  by  an  assignment 
ot  error  In  this  court,  Is  available.  While 
It  would  have  been  better  to  allege  that 
the  appellant  attempted  to  kill  Smith 
wlthoutpremedltatlon.yet  If  he  had  killed 
him  feloniously,  willfully,  purposely,  and 
mallciuusly,  we  think  he  would  have  been 
guilty  of  roarder  In  the  second  degree.  It 
jsDOtalwayR  necessary  to  follow  the  ex- 
act words  of  the  statute.  It  Is  generally 
sufllcient  to  allege  all  ot  the  elements  of 
the  crime  charged ;  the  role  being  that  if 
the  facts  well  pleaded  supply  grounds  for 
the  necessary  legal  conclusion  the  conclu- 
sion will  be  made  by  the  court,  and  the 
Iftllnre  of  the  pleader  to  state  the  condn- 


slon  will  not  vitiate  the  IndlctmeBt. 
Henning  v.  State,  106  Ind. 886,  6  N.  E.  Rep. 
803.  and?  iN.  E.  Rep.  4:  Dennis  T.  State, 
103  Ind.  142,  2  N.  G.  Bep.  849;  West  t. 
State,  48  Ind.  483. 

We  think  tbe  Indictment  In  this  case  H 
sufficient  to  withstand  the  attack  made 
upon  it  for  tbe  first  time  in  this  coort.  by 
an  assignment  to  the  effect  that  it  does 
not  state  a  public  offeuse.  It  Is  conceded 
by  the  appellant  that  It  contains  a  good 
charge  of  assault  and  battery.  We  think 
the  evidence  In  the  cause  sustains  tbe  find- 
ing of  the  circuit  court.  It  fully  estab* 
llshea  tbefacts  that  tbe  appellant,  a  yonug 
man  In  tbe  prime  and  vigor  of  life,  made 
an  unprovoked  assault  upon  a  boy  IS 
years  of  age,  with  a  large  and  dangerous 
knife. cutting  hlsclothlug  In  several  places. 
His  attempted  explanation,  that  he  only 
Intended  tofrlghten  tbe  Uoy,  was  one  which 
tbe  conrt  was  Justified  in  disbelieving. 
Tbere  Is  no  error  in  tbe  record  for  which 
the  Judgment  sbonld  be  reversed. 

Judgment  affirmed. 


(13S  Isd.  15) 
OARABD  V.  GARARD.i 
(Supreme  Court  of  Indiana.  Jnae  8,  1893.) 

iHDBPIKITS  COMPUntT— RbMBDT— CONVERSIOTI  BT 

Tbustes— Complaint  — Nkoesbabt  Allkqxtio» 
— Demand— Mew  Trial. 

1.  Where  a  complaint  li  Indefinite  the 
proper  remedy  Is  by  motion  to  make  more  defi- 
nite, and  not  by  demnrrer. 

2.  In  an  action  to  declare  an  alleged  trust 
1b  the  proceeds  of  the  sale  of  real  estaM.  for 
an  accoontine,  and  for  damages  for  the  coo- 
version  of  >acb  {troceeds,  the  complaint  need 
not  allege  a  demand. 

3.  A  motion  for  a  new  trial,  In  a  case  of 
egoitable  jurisdiction,  becaose  the  issnes  were 
snbtnitted  to  a  jury,  is  premature,  when  made 
after  the  return  of  a  general  verdict  by  the 

ury.  but  before  the  court  bos  made  Us  find* 
Qgs  in  the  case. 

Appeal  from  circuit  court.  Hamilton 
county;  J.  A.  Abbott,  Special  .lodge. 

Action  by  David  Oarard  against  Tunis 
Qarard  to  declare  a  trust  in  tbe  proceeds 
of  the  sale  of  certain  real  estate,  fur  ac- 
counting, and  tor  damages  for  tbe  conver* 
alouot  such  proceeds.  Judgment  forplaln- 
tUf.  Defendant  appeals.  Affirmed. 

J.  A.  Roberts  and  Stephenson  ft  Ffertlg, 
for  appellant.  Shirts  ft  Vestal,  fur  appel- 
lee. 

HOWARD,  J.  This  was  an  action  to 
declare  a  trust  in  the  proceeds  of  the  sale 
of  real  estate;  also,  for  an  aeconnttng, 
and  for  damages  for  theeonremlonof  such 
proceeds.  The  complaint  was  in  three 
paragraphs.  Tbe  first  paragraph  was  for 
an  accounting  forvalue  of  land  sold;  also, 
rente,  profits,  and  Interest,  and  for  money 
had  and  received.  The  third  peragrapb 
was  Blmllarto  the  first.  The  second  para- 
graph alleged  that  In  the  year  3883,  and 
prior  thereto,  appellen  was  the  owner  of 
certain  land  described  in  the  complaint, 
situated  in  Shelby  county.  In  this  state; 
that  In  October  of  that  year  one  David 
Talbert  became  the  purchaser  of  said  land 
tor  the  sum  ot  f 4,000,  for  which  sura  he  ex- 
ecuted bis  notes  to  appellee,  due  in  Art 

*For  opinion  on  rehearing,  see  84  N.  B.  Bap.  80BL 
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years  from  date,  (lod  seeared  bymortxaoe 
on  said  real  estate;  that  it  wae  at  the 
•aoie  time  agreed  between  Raid  Talbert 
and  appellee  that,  Id  lieu  of  intereet,  said 
Talbert  should  pay  to  appellee  f240  rent, 
and  pay  all  taxes,  and  that  If,  at  the  end 
ot  said  five  years,  he  should  not  desire  to 
pay  Bald  puruhase  price,  he  was  to  deed 
back  aald  laud  to  appellee,  or  to  any  per- 
Bon  appellee  should  direct,  and  appellee 
should  surrender  said  notes  and  mort- 
Ka^;  tbat.asbort  tlinealteraald  sale.ap- 
pellee  emigrated  to  the  state  of  MlRsourl, 
where  becouUnued  to  reside  until  Novem- 
ber, 1889;  that  appellee  appointed  appel- 
lant^  who  Is  his  son,  aa  his  agent  to  colleet 
the  rents  and  remltthe  sameto  blm;  that 
afterwards  In  February,  1884,  appellant 
represented  to  appellee  that  if  be  could  ex- 
eboDge  said  Shelby  county  lands  for  lands 
to  Hamilton  county,  where  appellant  then 
resided,  an  much  rent  coald  be  realised, 
and  It  could  be  more  eoDTenlently  collect- 
ed, and  with  less  expense;  that,  pursuant 
to  said  request,  appellee  transferred  said 
notes  and  mortgage  to  appellant  in  Feb- 
ruary, 1884:  that  as  appellee  was  then  a 
citizen  ot  Missouri,  and  intended  to  con- 
tinue his  residence  in  that  state,  as  a  mat>- 
ter  ot  convenience,  said  lands  were  to  be 
conveyed  to  appellant,  as  trantee  for  ap- 
pellee, In  order  tbat  appellant  conld  eon- 
trol  busfuess  connected  therewith  with 
more  convenience,  and,  In  the  event  of  sale 
or  exchaDKC  tor  other  lands,  could  execute 
conveyance  therefor  without  sending  pa- 
persto  appellee.  In  a  distant  state;  that 
on  Uarch  8, 1884,  appellant  anrrendered  to 
eald  Talbert  aald  notes  and  mortgage,  and 
received  a  deed  fur  said  land,  executed  to 
himself;  that  appellant  held  said  title  for 
said  lands  until  August  30, 1886.  when  he 
excbauKCd  said  lands  for  other  lands  In 
Hamilton  county,  the  title  to  which  last 
lands  appellant  had  also  executed  in  his 
name,  without  the  knowledge  or  consent 
(rf  appellee;  that  appellant  continued  to 
•end  parta  of  the  rent  to  appellee  after 
said  conveyance,  nnd  appellee  had  no 
knowledge  that  appellant  had  taken  said 
last-named  conveyance  to  hlmaell  nntll 
November,  1SS9,  when  appellee  removed 
from  Mlsaouri  to  eald  county  uf  Hamilton 
for  the  purpose  of  taking  possession  and 
occupying  said  lands,  at  which  lime  fae 
first  learned  that  appellant  bad  taken  the 
conveyance  of  said  lands  In  hia  own  name, 
and  claimed  to  be  the  owner  thereof,  and 
refused  to  surrender  the  same  to  appellee; 
tbat  said  Shelby  county  lands  belonged 
to  appellee;  tbat  appellant  had  no  Inter- 
est In  them,  whatsoever;  that  the  deed  ex- 
fKuted  to  appellant  was  execQted  to  htan 
as  the  trustee  of  appellee,  and  for  nu  other 
or  different  purpose;  that  said  lands  were 
of  the  value  of  $4,000;  that  appellant  sold 
and  conveyed  eald  lands,  received  the  con- 
sideration therefor,  and  converted  the 
sameto  his  own  use,  and  has  hitherto  re< 
fused,  and  still  refuses,  to  pay  the  same 
over  to  appellee,  with  the  fraudulent  In- 
tent and  purpose  of  cheating,  defrauding, 
and  wronging  appellee  out  of  bis  Just 
rights.  Demanding  Judgment,  and  filing 
a  bill  of  particulars. 

Appellant,  In  his  argument  for  the  de- 
morrer  to  tfala  paragraph  of  complaint. 


contends  that  the  paragraph  la  Indefinite 

end  uncertain,  in  this:  that  It  is  not  pos- 
sible to  tell  from  it  whether  the  suit  waa 
tor  the  conversion  ot  the  notes  and  mort- 
gage, orthe  conversion  of  the  ishelby  coun- 
ty lands,  or  for  the  conversion  of  the  lands 
in  Hamilton  county.  It  tbe  complaint 
were  Indeed  indefinite  Id  this  or  any  other 
reapeet,  the  proper  remedy  would  have 
been  a  motion  to  make  more  specific.  It 
is  true  that  the  paragraph  is  not  so  defi- 
nite as  would  be  desirable,  but  tbere  was 
no  motion  to  make  It  more  definite,  and 
that  ddectls  cored  by  tbefinding.  Neither 
doea  tbe  demurrer  lie  by  reason  of  there 
t»elng  nodemand  shown  in  the  paragraph. 
It  Is  tbe  law  that  when  a  conversion  by  a 
trustee  Is  alleged  no  demand  la  necessary. 
Hon  V.  Hon.  70  Ind.  186, 

More  serious  questions  arise  In  consider- 
ing tbe  reasons  given  In  tbe  motion  for  a 
new  trial.  One  of  tbeae  reasons  Is  tbat 
tbe  court  oTerruled  appellant's  motion  to 
submit  the  Issues  Joined  In  the  second  par- 
agraph of  tbe  complaint  to  tbe  rourt  lor 
trial  without  a  jury.  Appellant  contends 
that  these  Issues  were  of  purely  equitable 
Jurltidictlon,  and  we  are  Inellued  to  agree 
with  him.  Yet  while  section  409,  Rev.  St. 
1881,  provides  that  Issues  ot  law  audissnes 
<ilfact, Id  causes  that  prior  to  the.  18th 
day  of  June.  1862,  were  of  exclusive  equi- 
table Jorladictlon,  shall  be  tried  by  the 
court,  the  same  section  also  provides  that 
In  all  such  eases  the  court.  In  its  discre- 
tion, for  Its  Information,  may  cause  any 
question  of  fact  to  be  tried  by  a  Jury. 
Bnt  as  such  trial  by  the  Jury  Is  simply  for 
the  Information  of  the  court  It  may  be 
wholly  disregarded  by  the  court,  and, 
whether  regarded  or  not,  It  is  necessary 
In  such  cases  that  the  court  make  Its  own 
finding.  In  so  mnch  that,  were  all  the  Jury 
proceedings  stricken  from  the  record, 
tbere  would  still  be  a  complete  trial,  find- 
ing, and  Judgment  ot  the  court  left.  Tbla 
Is  what  tbe  court  seems  to  have  done  in 
this  case.  Tbe  verdict  of  the  Jury  Is  treat- 
ed as  advisory,  and  as  a  soarceof informa- 
tion, bnt  the  Courtis  careful  to  make  its 
own  finding;  "And  tbe  court,  being  ad- 
vised of  and  concerning  the  verdict  nf  the 
Jury  In  this  caose.  does  now  find  for  the 
plaintiff,  and  tbat  the  plaintiff  recover  nf 
tbe  defendant,"  etc.  In  Ikerd  Beavers, 
106  Ind.  488,  7  N.  B.  Rep.  826.  Jodge  Mitch- 
ell said  :  "In  Evans  v.  NeallR.  87  Ind.  982, 
this  court,  in  speaking  of  Hendricks  v. 
Frank,  86  Ind.  278,  said:  MI  the  court, 
Instead  of  rendering  judgment  upon  the 
verdict,  had  only  treated  It  as  advisory, 
and  made  its  own  finding.  •  •  •  there 
would  have  been  no  error  In  thus  submit- 
ting the  tacts  to  tbe  Jury,  there  being  no 
conclnsiveness  in  the  verdict.*  •  •  • 
Where  the  court,  in  a  case  of  equitable 
Jarlfldiction,  over  objection,  submits  the 
issues  to  a  Jury,  as  in  a  law  case,  and  ren- 
ders Judgment  upon  the  verdict,  without 
maRlng  Its  own  finding.  It  Is  error.  Lake 
V.  Lake,  9U  Ind.  839,  and  cases  cited. 
Where,  however,  as  in  this  case,  the  isenes 
'are  submitted  to  the  court,  and  a  Jury  is 
called  to  inform  tbe  court  as  to  the  facts 
merely,  it  without  objection  the  court 
takes  tbe  advice  ot  a  Jury  by  means  of  a 
general  verdict,  making  Its  own  finding^ 
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troattoK  va^h  verdtct  bb  advisory  merely. 
It  is  not  roTeraiblo  error.  Bank  t.  Butter- 
field,  100  Ind.  229;  Evana  T.Nealia. supra." 
See,  alHO.  Platter  v.  Elkhart  Co.,  103  lod. 
860,  a  N.  E.  Rep.  644.  in  the  case  at  bar  the 
court  took  tbe  advice  ol  the  Jury  by  meauB 
u{  a  K^neral  verdict,  making  its  own 
finding,  and  treatiof?  aucli  verdict  as  advi- 
sory merely.  But  Utbe  verdict  oI  the  Jury 
was  merely  advisory,  the  caae  being  uf 
equity  Jurisdiction,  and  the  court  made 
its  own  ending,  upon  which  finding  alone 
thejudf^ment  rests,  It  would  appear  that 
thu  trial  ol  the  cause  was  not  ended  until 
after  the  flndlng  of  the  court  was  made. 
Bat  the  motion  for  a  new  trial  was  made 
before  the  finding  of  the  court,  and  hence 
came  too  soon, tor  there  can  be  no  motion 
for  a  new  trial  until  the  first  trial  is  ended. 
"The  trial  has  not  ended  until  the  court 
has  made  its  flndlug  upon  the  Issues  on 
trial.  It  is  not  necessary  for  the  court  to 
state  its  finding,  except  geuerally.  tor  tb« 
plaintiff  or  defendant,  anless  one  of  the 
parties  request  the  court  to  state  the  facts 
In  writing,  and  the  conclusions  of  law 
thereon."  There  was  no  error  Id  overrul- 
ing the  motion  tor  a  new  trial.  Whether 
any  grounds  tor  a  new  trial  existed,  and 
were  stated  In  the  motion,  we  do  not  ex- 
amine. The  motion  was  made  before 
there  bad  been  any  findings  by  the  court. 
Pence  v.  Garrison,  93  Ind.  345.  "As  the 
motion  tor  a  new  trial,  the  overruling  of 
which  la  assigned  as  error  here,  was  made 
before  the  court  made  Its  finding,  it  pre- 
sents no  question  for  ouF  consideration." 
Ikerd  V.  Beavers,  cited  above.  Following 
these  authorities,  ve  must  bold  that  the 
overruling  of  the  motion  for  a  new^  trial 
in  the  case  at  bar  presents  no  question  for 
consideration.  Yet,  as  some  apparent  ir- 
regulurlties  occurred  In  the  pleadings  and 
on  the  trial,  we  have  carefully  gone  uver 
the  reasons  given  by  appellant  iu  Ills  mo- 
tion for  a  new  trial,  and  we  find  nothing 
that  would  have  Jastlfled  the  court  in 
granting  the  prayer  of  the  motion,  bad  It 
been  made  at  the  proper  time.  Appellant 
is  certainly  mistaken  in  claiming  that 
there  was  not  sufficient  evidence  to  aui> 
port  the  finding.  While  there  Is  some  con- 
tradiction in  partsot  appellee's  testimony, 
yet  there  is  suifleient  explMt  testimony  to 
■uataln  the  Issues  In  favor  of  apptUee. 
The  evidence  shows  that  appellant  held 
the  title  to  the  Shelby  county  lands  aa 
trustee  for  appellee,  and  that  this  trust 
was  disavowed  after  appellant  exchanged 
this  trust  estate  for  the  Hamilton  county 
Innda,  and  took  the  deed  for  the  latter  In 
bis  own  name,  and  when  he  ceased  to  re- 
mit rent  to  appellee;  that  a  trust  resulted 
in  favor  of  appelle**,  and  against  appel- 
lant, as  soon  as  the  latter  took  the  deed 
for  the  Shelby  county  lands.  See  Prow  v. 
Prow,  82  N.  E.  Rep.  1121,  (decided  by  this 
court  at  last  term.) 

The  Instructions  seem  to  have  been  full 
and  fair  statements  of  the  law  applicable 
to  tbe  case;  part  of  them  being  given  by 
the  eonrt  un  its  own  motion,  part  on  ap* 
price's  motion,  and  part  on  appellant's 
motion.  Instrnctlon  seven,  given  by  the 
eonrt,  may  be  subject  to  criticism  for  the 
reasons  gfiven  by  appellant,  but  it  could 
do  bim  no  harm,  for  theearliestdate  when 


the  disavowal  of  tbe  trnst  conid  lia*e 
taken  place  was  in  1886,  when  he  took  the 
Hamilton  county  lands  In  his  own  name, 
and  that  was  less  than  four  years  before 
suit  was  brought;  so  that  the  statute trf 
limitations  had  over  two  years  to  runaft^ 
er  unit  was  brodgbt.  The  modification  of 
appellant's  first  Instruction,  by  inserting 
the  words,  "in  the  absence  of  other  ert 
dunce  as  to  the  Intent, "did  nnt  make  thnt 
instruction  Incorrect,  even  it  the  Instruc- 
tion would  have  been  correct  witboat 
those  words. 

Neltlier  have  we  found  any  ruling  on  tbe 
evidence  which  would  Justify  a  reversal  <tf 
the  judgment,  on  the  theory  that  tbe  mo- 
tion for  a  new  trial  was  well  mode.  We 
think  theevldenceclearlyahows  that  there 
was  In  this  case  an  attempt  on  the  part 
of  appellant  to  deprive  appellee  ol  tbe 
value  of  his  Shelby  county  farm,  by  ex- 
changing it  for  the  Hamilton  ctiunty  land, 
and  taking  tbe  deed  for  tbe  latter  In  bis 
own  name.  Whatever  irregularities  may 
exist  in  the  record,  or  may  bare  occurred 
on  the  trial,  cannot  obscure  this  conver- 
sion of  tbe  value  of  appellee's  land  by  ap- 
pellant to  his  own  use;  and  to  no  case  can 
the  provisiuns  of  section  658,  Rev.  St.  1SS1, 
better  apply  thun  they  do  to  this,— that 
no  "judgment  shall  be  stayed  or  revened, 
in  whole  or  In  part,  where  It  shall  appear 
to  the  court  that  the  merits  of  the  ease 
have  been  fairly  tried  and  determined  in 
the  court  below. "  Wufind  no  available 
error  for  which  the  judgment  aboald  be  n- 
versed.  Judgment  affirmed. 

(ittind.  to 
OmiMINGS  «t  aL  V.  STARK  et  sLi 
(Supreme  Court  ttf  Indiana.  June  6, 1893.) 

TjLXatioit  — RsTiBW  OF  Assessments  —  JnatSDic- 
TioiT  or  Statb  Board  or  Tix  Commissi  ohers. 
Act  March  6.  1891,  $  114,  provides  thst 
tbe  couQtv  board  of  review  shall  have  power 
to  hear  the  complatat  of  owners  of  any  per- 
sonal property,  except  certain  railroad  [m>per 
ty,  ana  correct  the  assessments.  Section  125 
provides  for  appeals  from  the  conn^  board  of 
review  to  the  state  board  of  tax  commission- 
ers, and  for  a  review  of  tbe  proceediDgs.  Sec- 
tion 120  makes  it  tbe  duty  of  tbe  state  board 
of  tax  commissioners  "to  conatrae  tbe  tax  and 
revenue  laws  of  the  state;  *  *  *  to  see 
that  all  assessments  of  property  in  tliis  state 
are  made  accordiog  to  law/'  Htidt  that  tbe 
state  board  of  tax  commissioners  have  no  orig- 
inal jurisdiction  to  revise  the  assessment  M 
personal  properly,  otiier  than  railroad  propa- 
ty,  which  has  been  approved  by  like  eonatr 
board  of  review. 

Appeal  from  circuit  eonrt,  Pai^ecoaa' 

ty;  A.  B.  Anderson,  Special  -lodge. 

Action  by  Alfred  K.  Stark  and  otben 
against  Nurval  W.  Uummlngs  and  others 
to  rentraln  the  collection  of  certain  taies. 
Plaintirfa  had  judgment,  and  defendants 
appeal.  Affirmed. 

Maxwell  ft  Maxw^,  for  appellants. 
Hunt  ft  Hadlay,  for  appellees. 

McCABE,  J.  Appellees  brought  suit 
against  appeUanta  to  enjoin  the  collection 
of  certain  taxes.  The  court  overruled  a 
separate  demurrer  of  each  of  the  appel- 
lants to  the  complaint  fur  want  of  snffl- 
cleut  tacts,  and,  appellanta  reusing  to 
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idmd  ftirther,  and  electfnK  to  atand  on 
tbelr  deorarrer.  Judgment  waa  rendered 
DpoDSald  demorrereDjolnlDRthetaz.  The 
errora  BBalsned  separately  and  Jnlotly  are 
tbat  the  cuurt  erred  Id  overruling  each  of 
aaid  demarrers. 

The  complaint,  after  the  title.  Is  aa  fol- 
lows:  "That  plalDtlfTs  are  a  flrin,  and 
bare  an  office  as  such,  dolog  a  banking 
boalneaa  with  a  view  to  profit  at  Bock- 
Tiltotln  Adama  township,  In  Parke  county, 
state  of  Indiana,  in  the  name  and  style  of 
the  Parke  Bank,  and  that  they  were  so 
engaged  at  eaid  place  and  in  eaid  name  on 
ttae  1st  day  of  April,  ISDl.  and  that  they 
were  Chen,  and  still  are,  residents  of  said 
county  and  township.  Tb»t  defendant 
Norval  W.  Onminloga  1«  the  daly-qualified 
and  acting  treasurer  of  said  county.  That 
uii  aaid  let  day  uf  April,  1891,  plaintiffs, 
as  such  firm,  and  In  said  firm  name  of 
Parke  Bank,  were  the  owners  of  property 
of  the  kind  and  value,  namely:  United 
States  treasury  notes,  fll,446;  United 
States  bond,  |S600;  other  monoys.  $2,242; 
deposits lnotborbanks,966,65li  notes  and 
bUls  reeeivable,  961.843;  stock  In  SockviUe 
B.  I..  F.  «  S.  A.,  ¥1,134.65;  stock  In  Edgar 
Co.  Nat.  Bk.,  «4.000;  stock  In  RockviUe 
Opera  Uonce  C<i ,  f 750 ;  office  furniture  and 
fixtures,  $1,000;  real  estate  la  Parke  coun- 
ty* $6,090;  and  that  us  such  firm,  In  said 
name,  owned  no  other  property.  That 
on  said  let  day  of  April,  1891,  they,  as  such 
firm,  were  Indebted  to  their  depositors  for 
deposits  in  their  said  bank  in  the  sum  of 

$119,465.  That  on  the  day  of  April, 

1891,  they,  as  such  firm,  made  out  and  fur- 
nished to  the  asHessor  of  said  township  a 
verified  list  and  statement  of  all  of  the 
above  personal  property  liable  for  taxa- 
tion In  said  county,  and  also  a  statement 
of  said  Indebtedness.  That  in  said  state- 
ment and  list  of  property  returned  for  tax- 
ation they  returned  their  said  depoHlts  In 
other  hanks  the  said  sum  of  $56,651  as 
credits,  with  thelrother  credits  $51,842,  the 
total  amounting  to  $108,403;  and  off-set  the 
■ame  by  their  said  indebtedness  of  $119,465 
to  their  depositors,  leaving  nothing  in  the 
way  of  credits  for  taxation.  That  such 
list  and  statement  wan  accepted  by  said 
assMBor  without  making  any  change 
therein,  and  was  returned  by  blni  to  the 
auditor  of  said  county,  when  the  same 
was  passed  on  by  the  county  assessor  and 
tbe  county  board  of  review  of  said  county, 
vrlthoat  adding  to  or  taking  anything 
therefrom,  and  finally  approved  by  them 
as  listed  by  plaintiffs,  and  no  change  was 
ever  made  therein,  other  than  as  bereln- 
after  stated.  That  afterwards  the  state 
board  of  tax  commisaloners,  upon  notice 
to  plattttlfls,  and  over  their  objections, 
added  $(Ki,651  of  said  deposits  in  other 
banks,  to  wit,  of  the  $56,651  which  plain- 
tiffs* had  returned  as  credits,  to  their  as- 
sessment, and  thereupon  notified  the  au- 
ditor of  said  county  to  add  said  sum  to 
their  Hat  and  place  the  same,  to  wit,  said 
$56,651,  upon  the  tax  duplicate  against 
plalntlNs,  Arm  In  their  said  name,  which 
be  did  without  other  notice,  In  their  ab- 
sence* and  without  their  knowledge  or 
consent,  and  extended  tbe  same  on  the  tax 
daplleate  of  said  connty  for  said  year  of 
1881,  and  thereupon  assessed  and  carried 


forward  against  plafattlfllB  and  tbelr  prop- 
y  on  said  duplicate  the  sum  of  $1,046.34 
taxes  on  said  sum  of  $55,651 ,  and  after- 
wards made  out  and  transmitted  to  tbe 
treasurer  of  said  county  adupDcate  of  said 
assessinents  with  said  taxes  assessea. 
aod  that  each  duplicate  Is  now  Id  tbe 
bands  of  said  treasurer  for  the  purpose  of 
collecting  the  taxes  assessed  thereon  for 
aaid  county.  Tbat  plaintiffs  have  paid  to 
said  treasurer  all  tbe  taxes  dae  opun  all 
tbe  property  owned  by  them,  of  every  de- 
scription whatever,  except  the  taxes  added 
nponthe$5.5,631  of  said  deposits  of  $66,651, 
aforesaid,  and  that  said  treasurer  is 
threatening  to  and  will  collect  said  taxes 
by  distress  and  sale  of  plaintllfs*  property 
unless  be  Is  enjoined  from  so  doing;  and 
plaintiffs  farther  aver  chat  said  taxes  are 
a  cloud  upon  the  title  to  their  property* 
and  should  beremoved,and  said  treasarer 
perpetually  euluined  from  collecting  or  at- 
tempting to  collect  the  same,  for  the  rea- 
son^*,namely :  First.' Thesald  assessment, 
made  pursuant  to  the  order  of  eaid  board 
of  tax  commissiouers,  was  without  au- 
thority of  law.  Second.  The  said  assess- 
ment against  plaintiff  bysald  aodltorwas 
without  any  lawful  notice  or  authority 
of  law.  Third.  That  on  the  Ut  day  of 
April,  1B91,  said  deposits  of  S56,651  were 
not  moneys  beloagiug  to  them,  but  were 
credits  to  their  bank  on  the  books  of 
otber  banks,  where  such  deposits  had  been 
made  In  their  usnal  coarse  of  busings  as 
bankers,  and  for  banking  purposes,  and 
tbat  no  part  thereof  was  on  special  depos- 
its, and  tbat  all  of  th/^lr  said  deposits  with 
said  banks,  amounting  to  $56,651,  and  aV. 
their  other  credits  of  $5I.S42,  did  not 
equal  their  indebtedness  of  $119,465,  afore- 
said. Wherefore  plalntltis  pray  Judgmenl: 
that  the  adding  of  said  sum  of  $55,651  to 
plaintlffB*  taxablea  and  aHsessIng  of  $1,- 
046.24  taxes  thereon  was  without  authority 
of  law;  tbat  tbeeaid  deposits  were  credits 
from  which  debts  should  be  deducted ;  and 
that  tbe  said  $o.'>,6ol  was  not  liable  to  tax- 
ation; and  tbat  the  defendants  and  their 
successors  In  office  be  forever  and  perpet- 
ually enjoined  from  collecting  or  attempt- 
ing to  collect  said  taxes  assessed  on  said 
$55,6.51;  and  for  all  other  and  pro[»er  or- 
ders. Judgments,  and  decrees  In  the  mat- 
ter." 

Tbe  first  question  presented  Is  whether 
the  order  of  the  state  board  of  tax  com- 
missluners  complained  of  was  valid.  The 
powers  of  snch  board  being  purely  statu- 
tory, tbat  question  must  depend  upon  a 
proper  interpretation  of  the  tax  law  ap- 
proved March  6, 1S91,  (Acts  1891,  p.  199.) 
It  is  conceded  on  both  sides  that  section 
114  of  tbat  act  confers  Jurisdiction  and 
plenary  power  on  the'connty  board  of  re- 
view," not  only  to  bear  complaints  of 
any  owner  of  personal  property  except 
"railroad  track  and  rolling  stock,"  and 
to  equalize  the  valuation  of  property  and 
taxables  made  suhseqoeut  to  the  let  day 
ofApril,  andto  correct  any  list  of  valua- 
tion, but  also  to  equalise  the  valuation 
made  by  the  assessor,  either  by  adding  to 
or  deducting  therefrom  such  sums  as  are 
necessary  to  fix  the  true  cash  value.  But 
It  is  contended  by  theappellants  thatorlv- 
Inal  Jurisdiction  to  do  tbess  sama  acts  Is 
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eonfemd  also  on  the  state  board  of  tax 
commlBfllonen  by  seetlona  130  and  13b, 
and  otber  sections  uf  tbat  act.  By  see- 
tiuDs  120  aud  1%  the  puwer  to  do  them 
things  on  appeal  fa  conferred  on  tbe  state 
bonrd  of  tax  comiDlBsioners.  In  sapport 
of  this  contention  appellauts  cite  Railwny 
Co.  V.  Backus,  8S  N.  E.  421,  (at  last  term.) 
Tbifl  court  tn  that  casesald :  "As  to  prop- 
erty other  than  that  denominated  by  the 
law  as  '  railroad  track*  and  '  rollingstock,* 
inclttdlag  all  property,  real  and  personal, 
of  Individuals,  tbe  law  provides  for  Its  as- 
sessment by  assessors,  and  it  creates  godq- 
ty  boards  of  review  In  the  several  coun- 
ties ot  the  atate;  and  by  section  114.  from 
wbleh  we  have  herelob^ore  qanted.  It  la 
provided  tbat  Buch  county  boards  'shall 
pass  opon  each  valuation,  and  may,  on 
anffldent  cause  being  shown,  or  on  Its 
own  motion,  correct  the  assessment  or 
valuation  ot  any  property  In  nuch  manner 
as  win.  Id  its  Judsrment,  make  tbe  valua- 
tion joat  and  equal/  This  section,  while 
ft  may  not  give  the  county  boards  the 
right  to  change  indivldnel  aeaeesments  of 
parties  not  legally  before  the  board,  evi- 
dently contemplates  and  gives  the  right 
to  parties  whose  property  baa  been 
wrongfully  or  erroneously  assessed  to  vol- 
nntnrlly  appear  before  such  county  board, 
and  show  that  tbe  assessmeDt  made 
against  any  property  is  erroneous,  and 
have  it  corrected;  and  it  vests  in  snch 
county  boards  the  power,  on  such  show- 
ing being  made,  or  on  their  own  motion, 
to  make  corrections  and  change  the  valu- 
ation ;  and  from  a  decision  against  a  par- 
ty who  is  before  such  county  board  it 
^ves  an  appeal  to  tbe  state  board  uf  tax 
commissioners,  whose  decision  upon  the 
questloa  shall  be  final.  By  section  129  of 
the  statute  from  which  we  have  heretofore 
quoted  this  same  right  to  t>e  heard,  given 
to  all  property  owners,  and  the  power 
vested  In  the  county  boards  of  review  to 
correct  and  change  assesBmente  by  section 
114,  are  Ingrafted  into  and  made  a  part  of 
the  law  governing  the  proceedings  before 
tbe  state  board  cm  to  valuations  and  as- 
sessments over  which  snch  state  board  has 
Jurisdiction  and  control,  for  by  section 
129,  supra.  It  la  declared  that  the  state 
board  Is  hereby  given  all  the  powers  given 
to  county  boards  of  review.  The  right 
of  parties  to  be  beard,  and  the  right  of 
county  boards  to  hear  showings  as  to  as- 
sessments, and  to  correct  and  change  as- 
sessments and  valuations,  are  a  part  ot 
the  powers  vested  In  tbe  county  boards, 
and  all  their  power  is  transrerred  and  In- 
vested in  the  state  board ;  so  tbat,  if  there 
is  any  power  In  the  county  boards  to  hear 
grievances  and  make  corrections  in  rela- 
tion to  property  and  assessiuents  over 
which  they  have  Juriadictlon,  then  tbe 
state  board  has  tbesamepowertn  relation 
to  property  and  aesessments  over  which 
it  has  Jurisdiction.*'  This  languase  clear- 
ly recognlsestheappellees'  contention  that 
the  powers  of  the  state  board  as  to  as* 
sessments  and  corrections  of  tax  lists  is  by 
appeal,  and  not  original,  as  appellants 
contend ;  indeed,  no  part  of  the  decision 
lends  a uy  support  to  appellants*  conten- 
tion. Appellants  contend  that  section  120, 
<aflbdlvi8lon  9.)  providing  tbat  tbe  state 


board  aball  have  power  "toconatrne  the 
tax  and  revenue  laws  of  tbe  state,"  (anb- 

dlvlslon  3,)  "to  see  that  all  assessments 
of  property  in  tbls  state  are  made  accord- 
ing to  law,"  and  (subdivision  5)  "to  see 
that  all  taxes  due  the  state  are  collectRd,* 
confers  original  Jurisdiction  on  the  state 
board.  If  it  cares  to  exercise  it,  along  with 
other  taxing  officers,  of  all  property,  and 
differing  from  the  other  taxing  ofScers  on- 
ly in  that  its  decision  Is  final.  Had  snch 
a  coutRntlon  been  a  tenable  one.  It  would 
have  afforded  a  happy  and  much  easim- 
sointlon  of  the  grave  constitutional  quen- 
tlons  than  the  one  reached,  and  saved  this 
court  much  labor  and  trouble.  It  that 
aonstructlon  ot  tbe  provision  quoted  were 
correct,  then  there  was  no  constltntlonsi 
question  Involved  in  that  case,  because  In 
that  event  all  property  and  all  property 
owners  would  alike  be  subject  to  the  orig- 
inal power  and  Jarii^dlction  of  tbe  state 
board  to  make  assessments  and  valua- 
tions of  all  kinds  ot  property  of  all  kinds 
of  owners,  and  corrections  thereof  by  add- 
ing thereto  or  deducting  therefrom,  so  as 
to  equalise,  etc. ;  and  tbe  complaint  ot  the 
appellants  in  that  case  would  have  been 
without  any  fonndatlon  as  to  a  denial  ol 
the  equal  protection  of  the  law. 

There  is  another  reason  why  such  a  con- 
struction is  Inadmissible,  and  that  is.  sec- 
tion 142,  authorising  the  county  auditor 
to  add  omitted  property,  with  the  valua- 
tion thereof,  and  the  amount  of  tax  there- 
on, to  tbe  duplicate,  requires  him,  In  case 
the  owner  lives  In  tbe  county,  to  give  him 
written  notice  of  his  Intention  toadd  such 
property,  requiring  such  person  to  ap- 
pear berore  him  at  his  office  at  a  specified 
time  witbtn  five  days  after  giving  such 
notice,  to  show  cause.  It  any,  why  such 
property  sboald  not  be  added,  etc.  There 
Is  no  provision  we  have  been  able  to  find 
authorizing  the  state  board  to  Issue  or 
serve  a  notice  on  a  property  owner  of 
their  Intention  to  add  property  to  bis  list, 
and  charge  him  with  Its  tax,  or  In  any 
other  way  to  Increase  the  amonnt  ot  his 
taxes.  The  general  scope  and  spirit  of  the 
act  contemplates  tbat  notice  would  be 
essential  before  such  an  act  could  be  valid- 
ly done  where,  as  here,  tbe  owner  lived  In 
the  county.  Indeed,  It  expressly  provides 
tor  notice  as  a  condition  precednut  to  the 
exercise  of  snch  a  power  by  tbe  county 
auditor,  the  only  officer  outside  ot  tbe 
rounty  board  it  expresHiy  authorlaes  to 
do  such  an  act.  The  legislature  waa  care- 
ful not  to  leave  even  so  einall  an  exercise 
of  power  by  the  state  board  as  the  Issue 
of  a  subpoena  tor  witnesses  to  Inferenfe, 
but  expressly  provided  for  It  In  section 
128.  Therefore  It  seems  a  reasonable  Infer- 
ence, it  tbe  state  board  was  to  be  author- 
ised to  Issue  such  a  notice.  It  would  have 
been  so  provided.  ItJ-s  nor.  even  confend- 
ed  by  appellant  tbat  It  was  Intended  by 
the  legislature  that  tbn  state  board  should 
exercise  this  power  without  notice,  80*1 
tbe  state  board  even  gn  ve  tbe  notice.  But 
the  giving  a  notice  unauthorised  by  law 
Is  not  a  legal  notice.  Kunts  v.  Samptlun, 
117  Ind.  1, 19  N.  £.  Rep.  474.  Another  rea- 
son why  that  power  was  not  intended  to 
be  exercised  by  the  state  board  to  its  im- 
praetteablHty,  and  the  great  faardablp  and 
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UiJiMtlee  to  pvopert  J  ownen  to  be  reqalred 
to  attmd  at  tbe  stata  capital  to  have  a 
cow  properly  appraised  and  valued  fur 
taxation  tbat  could  be  as  well,  II  not  bet- 
ter, done  at  their  coanty  seat.  The  con- 
•trnctlon  contended  (or  la  at  war  with  the 
prtnclplea  of  eoiiBtmctlon  laid  do  wo  In  the 
case  referred  to.  It  Ut  there  said  by  tblN 
court:  "Goarts  will  preanme  that  the 
leKlBlatore  Intended  Ita  acts  to  be  rvaaon- 
able,  conatitntional.  and  Just,  and,  when 
poaalble,  conaiHtently  with  any  fair  ren- 
dering of  the  words,  will  ao  construe  them 
as  not  to  make  them  utherwlae.  If  the 
leKlslBturemanifeHtaaD  intention  to  create 
a  eyatem  for  the  goTornment  of  any  aub* 
]ect.  It  la  the  doty  of  the  court  to  effentu- 
ate  that  Intention  by  aoch  a  construction 
as  will  make  the  ayatem  conalsteut  in  all 
Ita  parts,  and  uniform  In  Its  operation." 
We  therefore  conclude  that  the  atate 
bi>ard  had  no  original  Jnrladlction  to  re- 
Tlee  Individual  tax  Hats  other  than'*ra)l- 
road  property,*  and  tbe  eqaallsatlon  of 
aseeumentB  of  real  estate.  Hence  they 
had  no  power  to  order  any  part  of  the 
956,6S1  to  be  added  to  tfaeappelleea'aaaeaa- 
men  t,  and  they  hadnu  powerto  legally  no- 
tify appelleea  of  thejr  Intention  ao  todo,or 
notify  the  auditor  ot  Parke  county  to 
make  aoch  addition;  and  aald  auditor 
bad  no  power  to  makeanch  addition  with- 
out giving  appellees  notice  In  writing  of 
bis  Intention  ao  to  do,  and  brace  hla  act  In 
making  aucb  addition  was  without  au- 
thority of  law,  and  void. 

We  are  aaked  to  ko  on,  and  determine 
whether  aectlon  59  of  the  act  Is  not  uncon- 
atltntlonal,  which  reqolrea unincorporated 
banking  aasociaUons  to  return  their  de- 
posits In  other  banks  aublect  to  draft,  not 
aa  credtta.  but  aa  money  from  which  their 
indebtedneaa  to  their  depoaltora  cannot 
be  dedncted,  while  other  taxpayera,  aa  la 
contended,  are  authortied  by  the  act  to 
return  their  depoalts  oa  credits,  and  to 
dednet  therefrom  tbelrlndebtedneaa.  While 
the  courts  aught  not  to  sbnn  tbe  consid- 
eration of  thequeatlon  of  theconatltutloit- 
allty  of  a  statute,  they  ought  not  to  go 
ODt  of  their  way  to  And  or  decide  auch 
qoestlona  unneceaaarily.  They  ought  not 
to  aeek  to  draw  auch  momentous  quea- 
tlona  into  their  adjudication  collaterally, 
Dot  on  trivial  occasions.  It  Is  both  more 
proper  and  respectful  to  a  co-ordinate 
department  of  the  atate  government  to 
diacuaa  and  pfisa  on  the  conatltutionallty 
of  a  statute  only  where  that  la  the  thing 
Involved  in  the  litigation,  and  where  It  is 
ueceesary  to  the  determination.  Thus 
presented  and  determined,  the  decision 
carries  a  weight  with  It  which  cannot  be. 
long  to  au  extra  Jndlclal  determination. 
Uoover  v.  Wood.  9  Ind.  286;  8  Amer.  & 
Eng.  Enc.  Law.  676,  and  aatliorltles  there 
cited.  From  our  conclusions  before  reach- 
ing the  constitutional  question  It  la  ap- 
parent tbat  the  Judgment  below  award- 
ing all  tbe  relief  asked  must  be  affirmed. 
It  la  therefore  whollv  onneceaaary  to  tbe 
relief  naked  by  either  party  In  tbla  court 
to  pasa  on  tbe  conatltutlonal  queatlon. 
Wblle  the  board  of  coinralsslnnera  waa 
not  a  necessary  party,  yet,  as  they  repre- 
sented the  county,  whose  Interest  alone 
was  lavolved.more  than  the  treaaurerdld. 


they  were  proper  parties.  The  court  be- 
low committed  no  error  In  overroUng  ei- 
ther of  tbe  demorrera. 
Tbe  Judgment  la  afflrmed. 


(7  Ind.  App.  687> 

LAKB  BBIE  &  W.  R.  00.  v.  LOWDER.' 
(Appellate  Court  of  Indiana.    Jane  6, 

CsAHas  or  VcNDS— Patment  or  CosTa— Afpku- 
AMOa— Nequosscb — Instrcctionb. 

1.  Under  Rev.  St  1681,  |  413,  providinflp 
that  where  a  party  falls  to  pay  the  costs  of  a 
change  of  venue  within  the  time  prescribed  bj 
the  court  he  sfaall  not  be  eotitled  to  the  change, 
a  court  to  which  a  change  of  venue  has  been 
taken  properly  remands  the  case  where  the' 
oasts  are  not  paid  In  xuch  time. 

2.  Where  the  subject-matter  of  au  action 
1b  within  tbe  jurisdiction  of  a  coart,  the  ap- 
pearance of  the  parties  thereto  without  objeo- 
tioD  etvea  the  court  jurisdiction. 

3.  A  complaint  which  alleged  that  defend- 
ant negligent^  ran  ita  train  filled  with  oil  over 
its  track,  which  was  defective,  and  at  a  rate 
of  speed  forbidden  by  ordinance,  and  that  the- 
tr^Q  was  wrecked  thereby,  aud  tbe  oil  flowed 
onto  plaintifTs  premises  and  caught  fire,  and 
destroyed  her  property,  states  a  cause  of  actioo 
against  defendant.  - 

4.  In  such  action  tbe  court  properly  re> 
fused  to  charge  tbat  plaintiff  must  show  that 
defendant  was  guiltr  of  some  act  of  willful 
negligence  in  firing  toe  oil,  or  tbat  Its  manage- 
ment waa  soeh  as  would  naturally  rault  la- 
aucb  Injury. 

Appeal  from  circuit  court,  Howard 
couii  ty ;  L.  J.  Klrkpatrlck,  Judge. 

Action  by  Rebecca  A.  Lowder  against 
the  Lake  Erie  &  Western  Railroad  Com- 
pany to  recover  for  Injurlea  caused  by  neg- 
ligence. Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

Hackedorn  &  Foote  and  Jaa.  O'Brien, 
for  appellant,  Blackildge,  tfhlrley  it 
Moon,  fur  appellee. 

DAVIS,  J.  In  the  trial  court  appellee 
recovered  Judgment  for  91,110.  The  er- 
rors asaigned  are:  (1)  Tbe  Howard  cir- 
cuit court  did  not  have  Jurisdiction  to- 
hear  and  determine  thia  cause  at  the  time 
aald  cause  wae  heard  and  determined  In 
said  court.  (2)  The  appellant  saya  that 
tbe  Clinton  circuit  court  erred  In  snatalo- 
Ing  tbe  motion  of  appellee  to  return  tbis- 
cauae  to  the  Howard  circuit  court,  and  la. 
returning  this  cause  to  the  Howard  cir- 
cuit court.  (8)  Tlie  Howard  circuit  conrt 
erred  In  overruling  the  demurrer  ot  the- 
appellant  to  tbe  complaint  of  the  ap- 
pellee filed  in  tbla  cause.  (4)  The  How- 
ard circuit  court  erred  In  overruling  the 
motion  of  the  appellant  lor  a  new  trial, 
made  In  this  cause.  Seven  other  errors 
are  assigned  In  relation  to  Instructions- 
given  and  refused. 

It  baa  been  ao  uften decided  thatreaaona 
for  a  new  trial  cannot  be  made  the  basis 
for  Independent  aeaignmente  of  error  that 
the  citation  of  authorities  Is  unnecessary. 
The  errors  5  to  11,  inclusive,  are  properly 
assigned  as  causes  fora  new  trial,  and  will 
be  ronsidered  under  fourth  assignment. 
The  first  and  second  may  be  considered 
together.  It  appears  that  on  the  8tU  of 
ApiU,  1K90,  appellant  fllftd  In  Howard  cir- 
cuit court  an  application  for  a  change  ol 

■For  oirfnkHL  ontehearinftsae  84N.]B.B«|^747. 
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veoae,  which  was  smtnted  on  the  12th, 
and  the  cause  aent  to  the  Clinton  clrcait 
court  on  payment  of  costs  of  change  with- 
in 15  <1aya.  Prior  to  that  time,  pursuant 
to  certain  condemnation  proceedings,  a 
'sura  in  excess  of  $100  bad  been  paid  into  the 
office  of  said  clerk  tor  appellant.  Nothing 
was  aalil  to  the  clerk  In  regard  to  the 
change  of  venue,  and  no  stepn  were  taken 
to  perfect  the  same,  until  the  28tb,  wben, 
puiBuaut  to  the  request  of  oneufthent- 
turneys,  and  pursuant  to  his  promise  to 
be  respunsibte  for  the  fee,  tbe  clerk  made 
and  forwarded  to  the  Clinton  clrcultcourt 
the  transcript  and  papers  on  change  of 
venue.  Un  the  27th  of  Ma^,  1890.  appellee 
appeared  In  the  last-named  court,  and 
made  application  to  remand  tbe  cause  to 
tbe  ilonard  circuit  court,  because  the 
costs  of  change  bad  not  been  paid  and  the 
change  peifpcted  within  the  time  allowed 
therefor.  This  motion,  over  objection  of 
appellant,  was  sustained,  and  the  cause 
remanded.  We  cannot  agree  with  counael 
for  appellant  that  the  only  penalty  for 
failure  to  pay  the  costs  of  tbe  change 
should  be  the  payment  of  thecosts  accrued 
to  the  time  of  taking  the  change,  or  the 
fact  that  tbe  clerk  may  hare  In  nts  bands 
inouey  to  which  the  party  asking  tor  the 
change  Is  entitled  shonld,  of  itself,  he  con- 
strued OS  a  payment  of  such  costs. or  that 
the  court  to  which  the  change  of  venue 
wasgranted  had  no  Jurisdiction  to  order 
the  ease  returned  to  the  court  granting 
tbe  change  on  an  application  sbonrlng  tbe 
failure  to  pay  the  costs  and  perfect  the 
change  within  tbe  time  hxed,  or  that  a 
change  granted  on  tbe  12th  of  April,  1890, 
can  be  said  to  be  perfected  within  16  days 
by  the  payment  of  the  costs  on  tbe  28th. 
Tbe  record  which  comes  to  ns  discloses 
without  ctmtradictlon  that  the  order 
granting  tbe  change  was  madeontbe12tb. 
We  should  uut  presume,  becanse  this  may 
have  been  on  Saturday,  that  the  record 
was  not  in  fact  read  and  signed  until  Mon- 
day, the  14th,  for  the  purpose  of  allowing 
15  days  from  that  date  in  which  to  per- 
fect the  change.  We  quote  from  theetat- 
ote  as  lollows:  "If  the  party  fail  to  pay 
the(!osts  of  the  change  within  the  time 
prescribed  by  the  court,  he  shall  ba  taxed 
with  all  the  costs  made  in  tbe  case  up  to 
the  time  of  sncb  failure,  and  shall  not  be 
entitled  to  a  change  of  venue  from  the 
county."  Rev.  8t.  1M81,  9  418.  The  failure 
to  pay  thecosts  within  the  time  so  fixed 
destroys  the  right  to  tbe  change.  Kali- 
way  Co.  V.  Grubb,  88  Ind.  85.  There 
was  no  error  In  tbe  action  of  the  Clinton 
circuit  court,  un  the  uncontroverted  facts. 
In  remauding  tbe  cause  to  tbe  Howard 
circuit  court.  Railway  Co.  v.  Wright,  68 
Ind.  686.  This  ruling  Is  not  aflsigned  as 
one  of  the  causes  for  a  new  trial,  and  It  is 
doubtful  whether  the  question  la  properly 
presented  by  an  Independent  assignment 
of  error.  Sldener  v.  Davis,  87  Ind.  842; 
Berlin  v.  Oglesbee,  65  Ind.  308;  Walker  v. 
Heller.  73  Ind.  46;  Bane  v.  Ward,  77  Ind. 
158;  Knarrv.Gonaway,53  Ind.120.  How' 
ever,  It  clearly  appears  that  no  qnestfon 
was  raised  In  the  Howard  circuit  court  as 
to  tbe  Jurisdicilon  of  that  court.  The  ap- 
pellant appeared  and  proceeded  therein 
wlttaont  objection.  Cox  r.  Pruitt,  25  Ind. 


90;  Hamrick  T.GravelRondCo..82Ind.347; 
Railway  Co.  v.  Lockiidge.  93  Ind.  191; 
Hhirts  V.  Iron,  47  Ind.  445.  The  subject- 
matter  of. the  action  was  within  the  Juris- 
diction of  tbe  Howard  circuit  court,  and 
the  full  appearance  of  the  parties  therrin 
without  objection,  under  tbe  antboritles 
cited,  gave  that  court  jurlsdlctlun. 

In  our  investigation  we  have  exaialaed 
many  other  cases,  and  And  they  are  not 
In  all  respects  harmonious,  but,  whatever 
construction  may  be  given  any  ol  them, 
tbe  luconsiatencles  are  not  such  as  to 
affect  the  question  here  under  considera- 
tion. Granting  that  tbe  agreement  of  tbn 
attorney  tu  become  reHponslble  for  tbe 
costs  was  a  snfflcient  payment,  such  pay- 
ment was  not  made  within  tbe  time  fixed 
for  perfecting  the  ehauKe,  If,  becanse  of 
the  failure  to  perfect  tbecbange  within  the 
prescribed  time,  the  Jnriitdiction  of  the 
case  remained  in  the  Howard  circuit 
court,  then  tbe  order  made  by  tfaeClioton 
circuit  court  was  nugatory  and  barmlesH. 
If,  on  the  contrary,  tbe  Clinton  circuit 
court  acquired  Jnrladictlon.  its  action  la 
remanding  the  cause  to  the  Howard  cir- 
cuit court  because  ol  tbe  failure  of  appel- 
lant to  perfect  the  change  within  tbe  time 
dxed  tberetor  was  right  and  proper.  If 
appellee  bad  appeared  io  tbe  Clinton  elr- 
enlt  court  without  objection,  she  conld 
not  afterwards  bave  raised  the  question 
that  said  court  bad  no  Jurisdiction,  on  tbe 
ground  that  tbecbange  of  venue  had  not 
been  perfected  in  time.  Sucb  an  appear- 
ance would  bave  been  a  waiver  of  tbe  ob- 
jection. It  is  not  necessary  to  prolong 
the  discussion,  as  our  conclusion  is  that. 
In  any  event,  there  is  nu  available  etr»r 
shown  by  tbe  record  and  presented  by  tbe 
errors  assigned  growing  out  of  the  ruling 
of  tbe  Clinton  circuit  court  In  remanding 
the  canse  to  the  Howard  circuit  court. 

The  next  error  discnssed  Is  the  third.  It  is 
alleged,In  substance, In  tbecomplainttbat 
appellee  was.  on  and  previons  to  October 
26, 1889,  tbe  owner  of  a  tract  of  land  and  the 
stone  quarry,  fixtures,  tools,  and  ms- 
cblnery  thereon  situated,  in  the  southern 
part  of  the  city  of  Kokomo,  contiguous 
and  adjacent  to  tbe  line  of  railway  owned 
and  operated  by  appellant;  that  at  the 
point  where  the  wreck  hereinafter  men- 
tioned occurred  tbe  company  at  one  tims 
put  in  a  side  track,  which  had  not  been 
used  for  some  time,  and  which  bad  been 
abandoned  previous  to  the  above  date; 
that  at  said  place  tbe  ties  nsed  in  ths 
track  uf  said  railroad  were  old,  and  many 
of  them  much  rotten,  and  the  connection 
between  the  side  track  and  the  main  line 
of  road  was  insecure  and  nnsatto;  that  at 
a  point  about  100  rods  south  of  the  place 
where  the  wreck  occurred  the  appellant's 
railroad  croHsea  the  track  of  the  Kukorao 
Belt  Railroad  Company;  that  on  said  day 
a  freight  train  going  north,  and  which 
consiHted  of  an  engine,  tender,  3  or  4  mer- 
chandise care,  IS  oil  tanks  Blled  with  oil, 
about  6  cars  of  coal, and  a  caboose,  which 
train  waH  owned  by  appellant,  and  was 
then  three  hours  late,  and  was  run,  man- 
aped,  and  controlled  by  appellant,  tbrougb 
its  employes,  was  passing  o^er  said  track 
at  the  high  and  dangerous  rate  of  speed 
of  36  mllea  per  hour,  through  tbe  part  of 
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theelty  of  Kokumo  adjacent  to  appellee'n 
land,  and  without  otopping  oralacklnplta 
speed  In  crossing  the  track  ot  said  Belt 
Baliroad.  Itlsrarther  cbarfted  that  the 
act  last  mentioned  was  In  violation  of  the 
etutute  of  the  uCnte,  and  that  aacb  rate  ot 
iipeed  wafi  daagerous  to  adjoining  proper- 
ty, and  that  by  reason  of  said  high  rate 
ot  speed  and  the  defective  condition  ot  said 
*  track  and  said  switch  connection  the  said 
engine,  in  passing  over  the  track  about 
the  place  where  said  switch  Intersected 
the  track  ot  appellant's  main  line  of  rail- 
road. Jumped  from  said  track,  and  caused 
the  wrecking  ot  said  train.  Tbe  com- 
plaint then  proceeds:  "TtaeKreat momen- 
tum and  force  of  said  train  threw  the  en- 
gine over  to  the  west  side  of  said  track, 
and  threw  the  merehandlse  cars  olt  the 
track,  and  wrecked  tbe  same,  with  their 
contents,  and  threw  nearly  all  the  said 
cars  of  oU  oH  tbe  track,  and  crowded  tbera 
into  one  great  mass.  Said  throwing  to- 
gether of  the  cars  composing  said  train 
burst  tbe  tanks  of  oil  which  were  carried 
by  aald  train,  and  mncb  of  theoU  tberetrom 
ran  down  upon  and  over  tbe  land  and 
Mtone  quarry  owned  by  tbe  piatntltf. 
Some  of  said  oil  was  by  tbe  wrecking  of 
HBid  train  thrown  over  upon  the  fire  in 
the  engine  ot  said  train,  and  said  oil 
thrown  thereon  took  fire  from  the  tire  In 
said  engine,  and  a  great  fire  was  thereby 
cansed.  which  extended,  with  said  oil, 
from  where  aald  wreck  occurred  for  a 
distance  of  40  rods  ur  more  to  the  west 
thereof,  where  said  oil  from  said  wrerk 
run.  Said  fire,  which  was  thus  started 
solely  by  the  negligence  of  the  defendant, 
was  by  tbe  dt-fundant  negligently  permit- 
ted to  escape  from  the  defendant's  right  of 
way»  and  to  bum  over  tbe  plaintiff's  land, 
where  said  oil  then  was  ronnlng.  aald  flre 
being  communicated  by  aald  burning  oil 
to  tbe  plaintiff's  property."  It  is  further 
charged  that  the  flre  and  burning  oil  ran 
down  upon  and  over  tbe  land  of  the  ap- 
pellee, end  burned  and  destroyed  her  prop- 
erty, hereinbefore  described,  all  uf  which 
Is  fully  and  apeclflcally  set  forth,  all  of 
which  it  la  alleged  oceurred  by  reason  of 
tbe  Degllgence  olappellant  In  running  said 
train  at  said  high,  unlawful,  and  danger- 
ous rate  of  speed  overaald  defective  track, 
thereby  canslag  said  wreck  and  flre,  and 
by  the  negligence  of  appellant  In  permit- 
ting said  flre  to  escape  from  Its  right  of 
way.  and  without  any  fault  or  negligence 
on  tbe  part  of  appellee,  etc.  It  Is  earnest- 
ly urged  that  no  acts  constituting  negli- 
gence are  speciflcally  averred  In  tbe  com- 
plaint; that  the  averments  constituting 
the  alleged  negligence  are  not  sufficient.  In 
tbe  absence  of  a  charge  that  appellant 
neglected  to  keep  employed  and  in  tbe  line 
of  duty  competent  employes;  that,  lo  ad- 
dition to  tbe  tncts  stated  In  thecomplafnt, 
there  should  be  a  charge  of  omission  of 
duty  on  tbe  part  of  tbe  eraployor  In  tbe 
examination  and  keeping  tbe  track  In 
good  repair;  that  tbe  negligence  charged, 
if  any,  la  simply  passive  negligence;  that 
tbe  Injuries  suatained  byappellee  were  not 
ttatf  natural  or  proximate  result  of  theneg- 
Itgenceehargedln  theeomplaint ;  and  that, 
giving  the  allegations  the  fullest  scope, 
tbe  damages  sougbt  to  be  recovered  were 
v.S4H.B.no.8— 29 
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tbe  result  of  an  accident.  To  attempt  to 
cite,  discuss,  and  analyze  the  authorities 
relied  on  by  counsel  for  appellant  In  sap- 
port  ot  their  argument  aa  to  tbe  Inanffl- 
clency  of  the  complaint  would  nnduly 
extend  thellmltsotthleopinlon.  Wehave, 
on  careful  consideration,  reached  the  con- 
clusion that  theeomplaint  states  a  good 
cause  of  action.  Railroad  Co.  v.  Williams, 
(Ind.  Hup.)  8U  N~.  E.  Rep.  eSft;  Rail  a  ay  Co. 
V.  Nitscbe,  126  Ind.  229,  26  N.' E.  Rep.  51; 
Railroad  Co.  v.  Bamea,  2  Ind.  App.  218,  28 
N.  £.  Hep.  328;  Bnilruad  Oo.  v.  Smith, 
(Ind.  App.)  33  N.  B.  Rep.  241;  Railway  Co. 
V.  Smock.  (Ind.  Sup.)  33  N.  E.  Hep.  108; 
Railroad  Co.  v.  Spilker.  Id.  280. 

It  is  next  earnestly  insisted  by  counsel 
for  appellant  that  there  Is  absolutely  no 
evidence  upon  which  the  Jury  could  iiossl- 
biy  find  for  appellee,  even  by  inference. 
In  our  Investlj^ation  ot  tbe  questions  dis- 
cussed, we  have  read  all  ot  tbe  evidence; 
and  while  there  Is,  on  some  points,  strong 
contradlctltiu,  there  Is  in  the  record  ample 
evidence  tending  to  sustaia  the  verdict  ot 
tbe  lury.  We  bave  beeu  unable  to  find 
anytbing  In  the  raliags  ot  tbe  trial  court 
ot  which  complaint  Is  made,  In  relation  to 
tbe  admission  or  exclusion  ot  evidence, 
which  could  be  presumed  or  construed  as 
prejudicial  error  against  appellant.  City 
of  La  Fayette  v.  Ashby.  (Ind.  App.)  34  N. 
E.  Rep.  238. 

Appellant  asked  thecourt  to  Instruct  the 
Jury  that,  in  order  toentltle  appellee  to  re- 
cover, she  was  required  to  prove  by  a  pre- 
ponderance of  tbe  evidence  that  appellant 
bad  been  guilty  of  some  act  of  willful  neg- 
ligence insetting  flre  to  said  oil,  or  that  the 
system  of  management  of  appellant  was 
such  as  would  necessarily  result  in  said  in- 
juries. There  was  no  error  in  refusing  to 
give  this  lustructlun.*  In  the  first  place,  it 
wasnnt  responsive  toany  Issue  In  thecuse. 
Moreover,  weare notable  toseeupon  what 
theory  it  could  be  construed  as  a  correct 
statement  of  tbe  law.  Tbe  instructions 
ot  the  court,  when  taken  and  considered 
all  together,  us  an  entirety,  fully,  fairly, 
and  clearly  state  tbe  law  applicable  to  tbe 
case.  Thecourt  instructed  the  Jury  that, 
If  appellee's  property  was  destroyed  by 
fire  caused  by  an  accident  to  appellant's 
train,  arising  from  a  defect  in  Its  ruad, 
the  law  would  presume  negligence.  loan- 
other  Instruction  tbe  court  said  that  tbe 
burden  of  proof  was  on  appellant  to  show 
that  the  wreck  was  caused  by  tbe  act  of 
vandals.  In  connection  with  tbe  other 
instructions  given,  these  luRtructlona  were, 
on  tbe  facta,  and  under  tbe  isaura,  correct 
and  pertinent.  Mullen  v.  St.  John,  57  N. 
T.  567:  Railroad  Co.  v.  Williams,  74  Ind. 
462:  Hallway  Co.  v.  Newell,  7r>  Ind.  .'>42; 
Railroad  Co.  v.  Ralnbult,  991ad.557;  Rail- 
way Co.  V.  Newell.  104  Ind.  264,  3  N.  E. 
Rep.  886;  Railway  Co.  v.  Thompaon,  107 
Ind.  442.  8  N.  E.  Rep.  18.  and  9  N.  E.  Rep. 
357.  It  Is  true  that  a  railway  company 
owes  a  higher  duty  to  pasaengers  than  to 
landowners  along  the  Hue  ot  its  road. 
The  distinction,  however,  which  exists  be- 
tween the  two  classes  of  cases  does  not 
change  the  rule,  applicable  to  this  case,  as 
to  tbe  presumption  of  negligence  arising 
on  account  of  tbe  wreck  as  the  result  of  a 
d^ect  la  tbe  road,  referred  to  in  the  In- 
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■traction,  or  as  to  the  burden  of  proof 
un  tbe  qaestioD  aa  to  wliether  tbe  nreck 
was  occasioned  by  tbe  act  of  vanduls. 
It  in  tbe  doty  of  a  railway  company,  bo 
far  as  tbe  rights  of  an  adjacent  proiierty 
owner  bi  concerned,  to  eierciae  eocb  care 
and  prudence  In  tbe  maintenance  of  Uh 
track  and  tbe  rnnnlue  of  Its  trains  aa  are 
Dsually  exercised  by  prudent  and  careful 
persons  la  similar  cases.  Such-care  and 
skill  should  be  commensurate  with  the 
faasurda  of  the  undertaklog;.  Qreat  care 
should  be  taken  in  tlie  trnnaportation 
tbroujcb  towns  and  cities  In  the  nighttime 
of  heavy  freisht  trains  conslsrlns  largely 
of  tnnks  ol  oil,  which.  In  the  event  of  acci- 
dent, will  probably  take  Ore,  explode,  run 
on  and  over  adjoining  property,  destroy- 
ing tbe  same,  andendangerluK  human  life. 
It  Is  true  tbat,  when  adjacent  property  Is 
damaged  as  tbe  result  of  mere  acdden  t, 
there  can  he  no  recovery.  In  order  to  cre- 
ate liability  on  tbe  part  of  tbecompauy  in 
such  case,  the  Injury  must  be  the  natural 
and  proximate  result  of  tbe  negligence; 
or.  Id  other  words,  of  tbe  want  of  care 
and  skill  on  the  part  of  its  agents  or  em- 
ployes. Tbe  Instruction  In  thin  case  rela- 
tive to  the  high  degree  of  care  and  pru- 
dence which  tbe  company  was  required  to 
exercise  for  tbe  safety  of  adjoining  prop- 
erty may  be,  In  some  respects,  as  Cbestate- 
ment  of  a  general  rule,  subject  to  criticism; 
bot.  If  this  was  conceded.  It  does  not  nec- 
easailly  follow  that  tbe  Jadgment  of  tbe 
trial  coDrt  should  be  reversed  because  of 
an  Inaccurate  exprmalon  or  erroneous 
statement  in  an  Instruction.  Error,  If 
probably  prejudicial  or  Infloeutial  against 
the  complaining  party.  Is  ordinarily  cause 
for  reversal.  Tbe  Instructions  as  a  whole. 
In  anbstance.  correctly  state  the  law  ap- 

?llcnbl«  to  the  evidence  and  pertinent  to 
be  Issue,  sod.  In  view  of  all  the  facts  and 
circumstances  connected  with  the  case,  we 
have  not  been  able  to  discover  any  error 
In  the  Inatrnctlons  which  was  probably 
prejudicial  to  appellant.  The  theory  on 
which  the  caw  was  tried  In  the  court  be- 
low was  correct,  so  far  as  we  can  deter* 
mine.  Tbe  trial  appears  tu  bave  been  fair 
and  Impartial,  and  we  bave  nut  found  any 
reversible  error  In  the  record.  City  nl  La 
Fayette  v.  Aehby,  supra. 
Judgment  affirmed. 


(7  ind.  Asp.  u) 

SHAIJVBR  V.  PHILIPS  et  si 
(Appellate  Court  of  Indiana.    June  10,  1893.) 
la^UHT  TO  Tbhant'8  Pobsbsbioh  —  Action  for 

Damages  —  Evidlvob  —  Admissibilitt— Harh- 

uu  Brbor. 

Id  an  action  by  a  tenant  for  damages 
caused  hj  undermlnlns  tbe  building,  defnad- 
ants,  by  their  answer,  made  the  laflue  as  to 
whether  their  acta  were  done  in  a  cari>f<]t  maa- 
ner,  and  sach  issue  was  treated  aa  material  hj 
the  court  and  counsel.  Ntither  the  lasae  thut 
made,  nor  the  evidence  supporting  it,  wu  with- 
drawn from  the  jury.  Bdd,  that  d^end- 
aoti  could  not  insist,  on  appeal  from  a  judg- 
ment  in  their  favor,  that  evidence  hy  one  of 
them  that  he  instrncted  his  foreman  to  be  care- 
fol  about  injuring  the  property  was  faarmlefls, 
aq>ecially  where  the  verdict  ia  supported  by 
VMT  illght  svidence.    Lots.  J„  dissdntiag, 

Oa  rebearing.  Fetttlon  overroM. 


For  report  of  dectelon  on  appeal,  see  SS 
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OATIN,G.J.  Appellees  have  filed  a  peti- 
tion tor  rHhearlng,  based  upon  tbe  claim 
that  tbe  Introduction  of  the  evidence  by 
reason  of  which  a  reversal  was  ordered 
was  not  prejudicial  to  nppeilaat.  Appel- 
lees' answer  of  Jostlfication  was  held  bad 
by  the  court  until  they  bad  added  an  al-  * 
legation  tbat  they  only  did  what  waa 
necessary  to  do  to  take  tbe  gravel  so 
assessed  and  paid  for  by  them,  and  did 
this,  alHo,  In  a  careful  manner.  The  exer- 
cise of  proper  care  was  evidently  deemed 
by  the  court  and  counsel  a  Diaterlalfact 
to  enable  them  to  sustain  their  answer. 
Neither  tbe  Isaoe  made  by  this  answer, 
nor  the  evidence  Introduced,  were,  by  any 
Instructions,  withdrawn  from  the  Jury. 
The  evidence  complained  of,  while  not 
legally  competent,  was  of  sncb  s  charac- 
ter as  would,  when  received  witb  tbe  ap- 
proval or  the  court,  be  regarded  by  tbe 
Jury  as  hearing  upon  tbe  question  of 
proper  care,  as  presented  bytbelssneB  la 
tbe  cause,  and  counsel  for  the  nppellees, 
in  their  original  brief  In  this  cause,  argued 
the  propriety  of  Its  admiSHion  upon  thla 
ground.  They  state  It  to  have  been  "evi- 
dence given  by  one  of  the  appellees  con- 
cerning what  he  did  In  regard  to  exercis- 
ing care  in  taking  out  gravel.  ~  They  also 
say.  "We  think  this  was  proper,"  aud 
then  proceed  to  assert  It  to  have  been 
directly  within  the  Issnea  la  the  canae. 
We  think  it  late  for  counsel  to  nrge  that 
the  evidence  was  harmless.  We  may  add 
what  we  did  not  deem  It  necessary  to  nay 
in  tbe  original  opinion,— that  the  dam- 
ages assessed  are  too  small,  as  Hbown  by 
an  overwhelming  preponderance  ol  tbe 
evidence,  and  there  is,  In  fact,  bardly 
soflSdent  evidence  to  suatalo  the  finding 
under  even  the  liberal  rule  applicable  In 
support  of  verdicts.  Where  It  is  mnnifeet 
tbat  something  other  than  the  evidence 
properly  admissible  has  guided  the  Jury  in 
asHesslog  the  damages,  we  are  of  opinion 
thatltis  safe  to  charge  tbe  wrongresult  to 
the  admission  of  Improper  evidence.  Tbe 
petition  for  rehearing  Is  therefore  overruled. 

LOTZ,  J.,  (dissenting.)  The  action 
made  by  the  complaint  Is  one  to  recover 
damages  for  a  simple  trespass  upon  real 
estate.  There  ia  no  cliarge  In  the  com- 
plaint that  tbe  trespass  was  maliciously 
committed.  The  appellees  answered  (1) 
In  denial;  and  (2)  by  way  of  confession 
and  avoidance.  Tbe  en  try  upon  the 
lands  was  a  conceded  fact,  both  In  the 
pleadings,  and  upon  the  trial  of  the  case. 
Appellees,  however,  sought  to  defeat  a  re- 
covery by  showing  tbat  the  appellant 
had  estopped  himself.  In  standing  by  and 
permitting  appellees,  with  bis  knowledge 
and  consent  and  acqoieecence,  to  pay  all 
the  damages  to  the  lands  and  crops  to 
the  ownt'r  of  tbe  fee.  After  tbe  entry  was 
admitted  the  only  controverted  ques- 
tions were  the  estoppel,  and  tbe  amount 
of  the  damages.  The  motives  tbat  actu- 
ated the  appelleei^  and  the  manner*  In 
wblch  tbe  entry  and  removal  of  tbe  gra  vel 
were  done,  were  wholly  Immaterial.  The 
extent  ol  the  aets  dcme,  and  tbe  iDjorjr 
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flowing  from  tbem,  were  tbe  material 
questloua.  Tbe  sole  ground  tor  tbe  re- 
versal,  as  stated  In  tbe  former  opinion.  Is 
tbat  tbe  court  Improporlj  permitted  one 
of  tbe  appellcea  to  testify  to  a  statement 
and  direction  given  by  bis  foreman  ron- 
cerqtng  the  manner  In  wblch  be  det'^'^d 
the  work  to  be  done.  Tbe  witness  stated 
tbat  be  was  frequently  at  the  larm 
where  the  plaintiff  lived  while  the  men 
were  taking  gravel  tberefum,'*and  tbat  he 
directed  blsforemantobeearefal  aboattlie 
proirarty.— particularly  about  tbe  bouse. 
The  record  before  us  shows  that  before 
this  testimony  was  offered  the  appellant 
and  several  other  witnesses  had  testified 
fully  as  to  tbe  manner  and  extent  of  the 
trenpass,  and  tbe  Injury  done  to  the 
growing  crops  and  tenancy.  This  testi- 
mony was  given  by  the  appellant  on  his 
own  motion,  and  It  was  before  the  Jury 
at  the  time  tbe  evidence  of  which  com- 
plaint Is  made  was  offered.  Tbe  ultimate 
fact  or  act  itself  was  g^ven  In  evidence  by 
tbe  appellant  on  his  own  motion.  Under 
the  circumstances  of  this  caee  it  is  Incon- 
ceivable  to  roe  bow  a  declaration  concern- 
log  a  fact  can  be  deemed  bnrtful  when  the 
fact  Itwlf  remains  In  evidence.  Appellant 
voluntarily  gave  the  substance,  and  now 
complains  of  tbe  shadow.  I  think  the  pe- 
tition tor  a  rehearing  should  be  granted. 
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ACCIPTAIlOa  OV  OnASAHTT— EVIDBNOS. 

in  an  action  for  the  value  of  three  car 
loads  of  gooda  on  a  written  guarnntr  b7  de- 
fendaota  that  S.  &  D..  who  were  agents  for 
tbe  aale  of  plaintUTs  goods,  and  had  received 
tbem,  would  ful&U  thdr  agreements,  there  was 
evidence  that  plaintiff  refused  to  deliver  anj 
goods  to  8.  &  D,  to  fill  thrir  orders  aDtess  they 
gave  a  gnarantj;  tbat  when  the  guaranty, 
rigned  bj  defendants,  was  banded  plaintiff's 
officer,  he  did  not  express  his  satisfaction  with 
It,  bat  said  that  he  would  investigate,  and  tbat 
"your  three  cara  are  loaded  and  stand  on  tbe 
switch,"  and  that  the  company  would  ship 
them  immediately;  that  defendants  refused  to 
Indorse  notes  of  3.  &  D.  for  goods  ordered, 
and  plaintiff  refused  to  make  any  more  sltip- 
ments.  In  a  previous  action  on  the  notes, 
plaintifPs  officers  testified  tbat  they  shipped 
the  three  cars  in  reliance  on  a  verbal  agree- 
ment of  S.  &  D.  to  secure  indorsers  on  the 
notes.  Held,  that  there  was  evidence  from 
which  the  Jury  could  find  that  plaintiff  never 
accepted  tbe  guaranty  or  acted  upon  it. 

Appeal  from  circuit  court,  Jennings 
county;  T.  C  Batcbelor,  Judge. 

Action  by  the  Currle  Fertiliser  Company 
against  Jobn  G.  Byfleldand  JobnM.  Dixuu 
on  a  written  guaranty.  Judgment  for  de- 
fendants, and  pialntlft  appeals.  Affirmed. 

Korbly  A  Ford,  for  appellant.  Over- 
mjer  ft  Little,  tor  appelleea. 

GAVIN,  C.  J.  This  was  a  suit  against 
Appellees  upon  tbe  following  Instrument: 
"Sept.  8tb,  18S8.  For  and  In  considera- 
tion of  one  dollar,  to  us  In  band  paid,  tbe 
rectdpt  of  which  la  hereby  ackuofrledaed, 
we  do  boebj  gnamnty  tbe  pertormanee 

»R«lMsrlns  denied,  se  H.  «& 


and  acknowledge  oiireelves  personally 
boand  for  the  falthftrl  performance  and 
fulfillment  nf  all  agreements  between  the 
Currle  Fertiliser  Company  of  Louisville, 
Ky.,  and  Spencer  and  Dodge,  of  Paris 
Crossing,  Ind.  John  C.  Byfield.  John  M. 
Dixon."  Appellant  had,  prior  thereto, 
contracted  with  Spencei*&  Doddto  handle 
only  Its  goods,  and  to  thoroughly  can- 
vass tbe  territory  given  them ;  goods  to 
be  settled  for  by  notes,  no  security  being 
required.  After  Spencer  &  Dodd  bad  thor- 
oughly cauTassed  their  territory,  and  sold 
or  contracted  for  some  eight  car  loads  fit 
the  ferttllaer,  they  commenced,  in  Septem- 
ber,to  order  goods.  After  some  delays  and 
excuse  for  nonshlpment,  appellant  floally 
refused  to  sbtp  any  goods  without  being 
made  safe.  Aftereonsiderable  correspond- 
ence, appellant  wrote  Spencer  &  Dodd  tbat 
they  wanted  "a  written  statement  from 
one  or  more  responsible  men  to  the  effect 
that  they  will  be  responsible  for  what 
debts  you  contract  in  dealing  with  us. 
We  Bball  not  ship  yon  any  goods  until  our 
request  is  compiled  with,  and  we  have  in- 
veetigated  the  standing  of  your  sureties.* 
Upon  the  9tta  or  lOtli  ol  September  Spencer 
took  tbe  Instrument  sued  on  and  delivered 
ft  to  appellant,  who  ablpped  three  car 
loads,  and  sent  notes  thenfor,  dated  Sep- 
tember lOtfa,  which  Spencer  and  Dodd 
elgned  and  returned.  Immediately  upon 
receiving  them  appellant  setup  a  claim  for 
tbelr  Indorsement  by  appelleea.  This  was 
refused  by  Spencer  &  Dodd  asnot  required 
by  any  contract  or  agreement  made  by 
them.  Appellant  asserted  tbat  by  some 
arrangement  madesubeequent  to  the  orig- 
inal contract  It  was  entitled  to  Indorsers, 
and  announced  Its  determination  to  ship 
no  more  goods  unless  it  received  them; 
and,  the  Indorsement  not  being  forthcom- 
ing, It  filled  no  more  orders.  Tbla  suit  la 
to  recover  tbe  price  uf  the  three  carloads 
shipped.  Upon  the  trial  tbe  Jury  found  for 
tbe  defendants.  Appellantmade  a  motion 
for  new  trial,  which  was  overruled,  with 
an  exception,  and  this  ruling  is  assigned 
for  error.  The  sole  question  presented  Is 
as  to  the  anffldeney  <h  the  evidence. 

Appellant's  counsel  have,  in  a  very  clear 
and  logical  brief,  presented  varloas  legal 
questions  as  to  tbe  proper  character  of 
tbe  contract  sued  on.  In  these  they  would 
appear  to  be  correct,  but  we  are  unable  to 
aKree  with  the  counsel  tbat  these  l^al 
propositions  are  determinative  ol  tbe 
cause. 

There  still  remain  to  be  passed  upon  the 
qoestlons  of  fact  presented  by  tbe  plead- 
ings as  to  whetherappellant  ever  accepted 
and  acted  upon  this  guaranty,  II  it  did 
not,  no  liability  can  exist  In  its  favor 
against  appellees.  While  there  la  a  large 
portion  of  tbe  evidence  pointing  In  this  di- 
rection, there  are  some  facts  and  circum- 
stances which  might  Justify  a  different 
conclusion.  Tbe  only  purpose  of  the  oxe 
entloa  of'thls  guaranty  upon  tbe  part  of 
appellees  was  to  procure  the  delivery,  not 
of  part,  hut  of  all,  of  tbe  fertilizer  sold  by 
Spencer  &  Dodd.  When  thegnaranty  was 
delivered  to  appellant.  Its  officer  did  not, 
according  to  Spencer's  evidence,  express 
hia  satisfaction  with  It,  nor  his  acceptance 
ol  it.    He  merely  look  It,  and  aald  be 
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woald  bnreRtlgate  It,  at  the  laine  time 
etatinK  nuconditlonaUy  that  "yoor  three 
can  are  loaded, aud  Btand  on  thnswltch," 
and  that  It  would  ship  tbem  imiDediatel7> 
The  invoices  were  made  out  on  the  10th, 
aud  the  Dotea  inclosed  dated  upon  that 
day ;  the  three  cars  being  received  a  few 
days  later.  Immediately  upon  the  return 
of  the  notes  eigued  by  Spencer  &  Dodd, 
appellant  demanded  that  tliey  be  iiidorsed 
by  appellees,  claiming  that  this  wae  the 
contract  with  Spencer  &  Dodd,  which  they 
denied.  Dpon  tatllnK  to  obtain  these  in- 
doisers.  appellant  refused  to  carry  out  the 
contract.  In  the  suit  upon  the  notes.  In 
answw  to  Spencer  &  Dudd'a  coonterclalm 
for  damagea  resaltlng  from  appellant's 
fail  a  re  to  deliver  the  remainder  of  the 
goods,  appellant  set  np  that  It  shipped 
these  three  car  loads  upon  Spencer  & 
Dodd's  verbal  agreement  to  frlvelndorsers, 
aud  sought  to  Justify  Its  relatial  to  carry 
out  the  contract  by  Spencer  &  Oodd's  fail- 
ure to  comply  with  this  agreement  For  in- 
dorsers.  From  the  failure  of  appellant  to 
ever  express  Its  acceptance  of  the  guaran- 
ty either  to  Spencer  &  Dodd  or  to  the  ap- 
pellees, coupled  with  Its  statement  that 
the  cars  were  already  loaded,  and  would 
be  shipped  Immediately,  and  their  subse- 
quent assertions  that  thecars  were  shipped 
In  reliance  upon  an  agreement  for  iadors- 
era,  which  this  contract  of  guaranty  cer^ 
talnly  was  not,  from  its  Immediate  d^ 
mnnd  for  something  mure  than  this  guar- 
anty contract  gave  It.  find  from  its  re- 
pudiation of  any  falflllment  of  the  contract 
for  want  ul  the  indorsement,  the  Jury  evi- 
dently found  that  appellant  never  did  ac- 
cept and  act  upon  tills  guaranty.  In  this 
▼lew  of  the  evidence,  we  cannot  say  they 
were  wrong,  keeping  in  mind  the  oft-re- 

ft sated  rule  that  It  la  the  province  of  the 
Dry  to  determine  conflicts  of  evidence. 
Appellant's  continued  demand  forsome- 
thiUK  more  than  this  guaranty  gave  It, 
and  Its  immediate  refusal  to  rely  upon  the 
guaranty  and  perform  the  contract,  do 
not  seem  to  tie  conslatent  with  Its  bona 
flde  acceptance  of  the  guaranty,  and  its 
reliaDce  thereon.  In  the  presentation  of 
the  evidence  and  facts  In  this  case  we  have 
not  undertaken  to  do  mure  than  set  out 
sufficientof  those  moat  favorable  to  appel- 
lees to  show  that  the  Jury  were  not  with- 
out some  evidence,  direct  or  circumstan- 
tial, upon  which  to  base  their  verdict. 
This  being  the  caae,  we  are  not  permitted 
to  weigh  the  evidence,  bat  mnat  yield  to 
the  flndlagof  tactmade  bythe  Jury.  Coon 
T.  Cronk,  181  Ind.  44.  30  N.  £.  Rep.  882. 
Judgment  affirmed. 


(7  Ind.  App.  167) 

SPBCTJQR  V.  KIMBELL  &  COBB  STONE 

CO. 

(A^llate  Conrt  of  Indiana.  Jane  7,  1893.) 
HacBuno's  Lien— Hotiob  to  Owker— Repbal  or 
Law  bt  Implication. 
Act  March  6,  1883,  1  5.  provldins  for 
notice  hy  a  material  man  or  a  mecbanlo  to  an 
owner  at  or  before  furnishing  materials  to  a 
contractor,  or  performing  labor  for  him,  is  not 
repealed,  by  Implicatioa,  oy  Act  March  9,  1889. 
T^to^.  Daha,  Ond.  App.)  84  N.  SL  Bep.  121, 
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Appeal  from  circuit  conrt.  Lake  eouoty ; 
N.  L.  Agnew,  Judge. 

Action  by  the  Kimbell  &  Cobb  Stone 
Company  against  Isaac  Specter  to  enforce 
amaterial  man'allen.  Judgment  for  plala- 
tlGT.  and  defendant  apxteala.  Reversed. 

T.  R.  Fancher,  for  appellant.  W.  B. 
Reading,  fur  appellee. 

REINHARD,  J.  Action  by  the  appellee 
against  the  appellant  for  the  enforcemen  C 
ol  a  material  man'allen.   Specter  erected 
a  building  upon  bla  land,  and  employed 
one  Johnson  as  contractor  for  the  con- 
struction thereof.   Johnson,  who  was  to 
furnish  the  material  and  do  the  work, 
purchased  materials  of  the  appellee,  and 
used  them  In  the  building.  After  the  sale 
and  delivery  of  the  materials  for  Specter, 
Johnson  filed  a  notice  In  the  recorder's 
oiUce  of  hia  Intention  to  hold  a  lien  on 
eaid  building  and  real  estate,  but  did 
not,  at  or  before  the  aelivery  of  said 
materials,  give  any  notice  tbereot  to  the 
appellant.  This  appeal  was  taken  to 
settle  the  quentlon  whether  section  6  of 
the  act  of  March  6, 1883,  (Acts  I8S.3,  p.  140, 
§  6,)  Which  requires  such  notice  to  be 
given  before  a  lien  can  be  acquired  by  the 
material  man  on  the  building,  has  been 
repealed  by  the  act  nl  iSSd,  upon  tbe  sub- 
ject of  mechanics'  Hens,  (Aets  1889,  p.  2R7.) 
I'he  question  Is  presented  by  exceptions  to 
the  conclusions  of  law  upon  the  special 
findings.   The  trial  court  derided  that 
the  section  requiring  such  notice  had  been 
repealed  by  said  act  of  1889,  and  the  ap- 
pellant insists  that  this  was  error.  This 
exact  question  was  passed  upon  by  this 
court  at  a  previous  aitting,  at  the  present 
term.  Taylor  v.  Dahn,  (decided  May  23, 
1893.)  34  N.  E.  Rep.  121.   We  there  held 
that  the  amendatory  act  of  1889,  above 
cited,  did  not  repeal,  directly  or  by  im- 
plication, section  5  of  tbe  law  of  18S3,  re- 
quiring actual  notice,  but  that  the  ew- 
tlon  had  been  expressly  repealed  by  the 
act  of  1891,  (Acts  1891,  p.  28.)   The  qnna- 
tlona  here  submitted  are  not  altected  by 
the  act  of  1891.  In  the  present  case  the 
appellee  contends  that  tbe  legislative  In- 
tent to  do  away  with  the  necessity  for 
actual  notice  to  the  owner  Is  apparent 
from  tbe  tact  that  mechanles  and  ma- 
terial men  are,  by  the  act  of  1889,  placed 
upon  tbe  same  footing,  and  that  section 
3  of  the  latter  act  gives  a  lien  to  each 
alike  bythe  filing  of  the  nottee  of  Inten- 
tion to  hold  a  lien  In  the  recorder's  office, 
without  making  any  provision  for  actual 
notice  on  the  part  of  material  men.  But 
a  sufitcient  answer  to  this  argument.  It 
seems  to  us,  may  be  found  in  the  fact  that 
precisely  the  same  thing  may  be  said  of 
Che  law  uf  1888.   Section  1  of  that  act,  like 
section  1  of  the  act  of  1889.  provides  fore 
lien  to  mechanics  and  material  men.  alike, 
to  the  extent  that  each  may  have  per- 
formed labor  or  furnished  materials.  Sec- 
tion H  of  both  the  orit;lnal  and  tbe  amend- 
ed act  prescribes  thesteps  necessary  to  ac- 
quire such  lien,  and  in  neither  of  such  aeo- 
tioas  Is  tbare  any  provision  for  actual 
notice  to  tbe  owners  of  property  by  ma- 
terial men  who  have  furalahed  materlala 
to  a  contractor.  Were  It  not  for  section 
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6  erf  the  orlicliial  act,  there  would  be  no 
provtslon  In  either  law  requirlnfc  aach 
material  men  to  give  anr  other  notice 
than  that  which  la  to  be  filed  with  the  re- 
corder of  Intention  to  hold  a  lien.  In  the 
absence  of  eectiun  5  the  rijcht  to  hold  a 
lien  In  either  caRe  Ih  complete,  whether  the 
lienholder  be  a  mechaaic  or  material  man 
dealing  with  a  contractor.  That  aec- 
tton.  howerer,  makes  H  necessary  for  one 
furnlsblng  materials  to  a  contraftor  to 
take  an  additional  step  besides  that  of 
filing  In  the  recorder's  otHce  the  notice 
of  IntenttoQ  to  hold  a  lien  before  be  can 
become  a  lienholder.  He  mast,  under  the 
provlaiona  of  that  section,  serve  actual 
notice  opun  the  owner  of  the  boildlng  be 
seeks  to  take  the  lien  upon.  That  sec- 
tion stands  nnrepealed,  In  terms,  by  the 
act  of  1888,  and,  as  It  was  essential  to  gire 
each  actual  notice  by  the  law  ot  1888,  the 
necessity  still  exists,  for  aught  that  ap> 
pears  In  any  of  the  sections  of  the  law  of 
1889.  There  Is  no  reference  whatever  in 
tbe  latter  act  to  the  subject  ol  actual 
notice  by  material  men  to  owners  whose 
property  It  Is  soaght  to  ctaa^e  for  the 
price  of  tbe  materials  rornlshed  In  Its  con- 
atractlon.  when  the  materials  were  fur- 
nished to  tbe  contractor,  and  not  to  the 
owner.  We  do  not  understand,  there- 
to re,  bow  It  can  be  said  that  the  entire 
B abject-matter  ot  the  old  law  la  covered 
by  the  provisions  of  the  new.  In  the  case 
cited  we  said:  "It  Is  only  where  the  sec- 
tions, as  amended,  contain  sncb  new  mat- 
ter as  to  corer  the  subjects  embraced  In 
all  the  old  sections,  Including  those  not 
amended,  and  where  such  sectiuns,  as 
amended,  are  positively  repugnant  to  the 
proTlslona  in  tbe  sections  not  amended, 
and  the  entire  new  Act  Is  evidently  Intend- 
ed to  snpersede  and  take  tbe  place  of  the 
old  one,  that  the  latter  repeals  the 
former."  It  Is  apparent  that  no  portion 
of  the  later  law  will  be  destroyed  by  con- 
tinuing in  force  the  provisions  of  section  5 
of  the  act  ot  1883,  and  there  Is  no  Irrecon- 
cnable  repugnancy  between  the  two  en- 
actments upon  tbe  subject  of  notice  tu 
tbe  owners  of  property  sought  to  be 
ctaansed  with  a  lieu.  Under  these  circum- 
stances It  would  be  difficult  to  conceive  a 
reason  why  the  two  laws  could  not  well 
stand  together,  as  being  in  pari  materia. 
We  are  therefore  of  tbe  opinion  that  tbe 
court  erred  lu  holding  that  tbe  law  of  1880 
repealed  section  6  of  the  act  of  188<t,  either 
ezprenly  or  by  Implication.  Judgment 
reversed,  with  directions  to  the  court  be- 
low to  restate  its  conclusions,  and  for 
farther  proceedings  not  Inconsistent  with 
tbla  opinion. 

(7  iBfl.  App.  loe) 
BISSINO  et  «L  T,  OITT  OP  FT.  WAYNE.* 
(^vellste  Gonrt  of  Indlomu  June  7,  1893.) 

Attmal  to  Aivbllatb  Coma  —  Whbit  wuj,  Lii 

— PitOCBEDiyO  TO  WiDBK  StRBBT. 

The  appellate  court  baa  no  Jurisdiction 
e(  an  appeal  rrom  the  JodBment  of  tbe  circuit 
eonrt  In  a  proceeding  to  widen  a  street,  com- 
menced before  a  dtj  conndl,  and  taken  by  ap- 
peal to  SDch  drcuit  court. 

Appeal  from  superior  court,  Allen 
eoouty. 

«  TiBaatarad  to  Suprano  Court  Sot  87  H.  K  SSI. 


Proceedings  commenced  before  tlieclty 
Roancll  by  the  city  of  Ft.  Wayne  to  widen 

a  certain  street,  and  taken  by  appeal  from 
the  damages  and  benefits  assessed  to  the 
circuit  conrt.  From  the  Judgment  of  the 
circuit  court,  John  H.  Rlsslng  and  others 
appeal.  Transferred  to  supreme  court. 

Walpole  O.  Colerick,  tor  appellanta.  W. 
H.  Shambaagh,  for  appellee. 

FEB  CDRIAM.  This  was  a  proceeding 
commenced  belore  the  appolleo's  city 
council  to  widen  a  street.  Tbe  city  com- 
mlsBioners  assessed  benefits  and  damages, 
and  the  common  eoancll  approved  tueir 
report.  From  Ibis  action  an  appeal  was 
taken  to  the  circuit  court,  and  from  the 
Judf^ment  there  renderud  the  cause  was 
appealed  to  this  court.  It  is  our  opinion 
that  the  case  belongs  in  thesupremecourt. 
This  is  not  an  action  for  the  enforcement 
of  a  statutory  Hen  by  tbe  contractor,  hot 
the  appeal  Is  from  the  original  proceedings 
before  the  city  conndl,  and  no  Jorisdictlon 
in  such  eases  has  been  conferred  upon  the 
appellate  conrt.  The  case  should  be  trans- 
ferred to  the  docket  of  tbe  supreme  coort. 

It  Is  BO  ordered. 


a  ind.  App.  196) 

yA]:;ElNTnTBI  et  si  t.  DUFF  et  al. 

(Ajjpellate  Conrt  of  Indiana.  June  8,  1893.) 

CoNvsHBion— Wha,t  Oonstitutkb. 

The  mere  purchase  of  soodi  one 
who  does  not  own  them,  aod  nas  no  right  to 
Betl  them,  does  not  constitute  conTersion,  nn- 
less  the  buyer  afterwards  refuses  to  retarn 
them  to  the  owner  on  demand,  or  baa  con- 
verted them  to  his  own  vae,  so  Uiat  he  caimot 
return  them  If  requested. 

On  petition  for  rehearing. 

For  former  report,  see  S3  N.  £.  Bep.  S2>. 

ROSS,  J.  Tbe  appellants  seek  a  reheaF- 
Ing,  anduek  to  withdraw  a  part  of  tbeir 
original  brief,  in  sis  tlug  that  the  court  Is  In 
error  in  Its  views  of  their  contention. 
Whether  or  not  we  have  placed  the  wrong 
construction  upon  the  argument  ot  coun- 
sel need  not  be  decided,  as  the  original 
opinion  states  the  lawso  far  as  applicable 
tu  the  rights  of  the  appellees  Fulmer, 
Sehatr,  and  Duff  In  this  case  arecrjneerned. 
Tbe  only  question  to  be  considered  now 
Is,  do  tbe  facts  found  by  the  court  entitle 
the  appellants  to  a  Judgment  against  the 
appellee  Catfyn?  We  thfnk  not.  Thecom- 
plaint  alleges  a  wrongful  taking  ol  the 
property  by  the  appellee  Walls,  and  a  sale 
thereof  to  tbe  appellee  Caffyn,  but  the 
facts  found  do  not  show  a  demand  upon 
Caflyn  for  tbe  wheat,  or  Ms  refusal  to  d^ 
liver  up  the  same.  Tbe  mere  fact  that  he 
purchased  the  wheat,  and  took  posBessIon 
thereof,  does  not  create  a  liability,  unless 
he  afterwards  failed  or  refused  to  deliver 
It  up  on  demand,  or  It  was  shown  that  he 
had  converted  it  to  his  own  use,  so  that 
he  could  not  have  delivered  ItjOventhoDgh 
a  demand  had  been  made.  The  facts  in 
this  case  tall  short  ot  showing  a  conver- 
sion by  the  appellee  Catlyn. 

Petition  overrated. 
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(7  lad.  App.  186) 

TOWN  OF  MONTIOELLO  t.  KENARD. 
(Appellate  Court  of  Indiana.  Jnne  9,  1893.) 
Complaint  to  Bstibw — Revbrsal  of  Judgment 

—  MUXICIPAL  COKPOBATIONS  —  OjMTHUOTIOS  IN 
StBEBT— KOTIOB. 

1.  Where  a  demurrer  to  a  complaint  was 
improperly  overruled,  and  the  complaint  can 
be  amended  so  aa  to  core  the  defects,  the  court, 
on  a  complaint  to  review,  may  reverse  a  judg- 
ment for  defendant  on  the  findiags  in  the  orig- 
inal action,  and  is  not  bound  to  amrm  the  judg- 
ment becaoie  of  the  defective  complaint. 

2.  The  presence  for  three  days  of  a  heap 
of  brush  two  feet  high,  and  occupying  eight 
feet  of  ground,  in  a  principal  street  of  a  town, 
within  one  and  a  ball  blocks  of  the  coarthouse, 
and  within  abont  one  block  of  the  bualDeas 
center,  imposes  upon  tlie  town  the  duty  of  as- 
certaining its  presence. 

Appeal  from  circuit  court,  Caaa  couDty; 
E.  P.  Hammond,  Spnclal  Jadge. 

Ttanman  R.  Keoard  bruuffbt  an  action 
against  the  town  of  Montlcello  for  dam- 
a^^  due  to  au  ohstructlnu  in  a  street.  A 
Judgment  was  rendered  for  delendant,  and 
plaintiff  tiled  a  complaint  to  review.  The 
Judgment  was  reversed,  and  the  town  ap- 
peals. Affirmed. 

Hartman  ft  Hamelle.for  appellant.  Me- 
Connell  ft  Jenkins,  for  appellee. 

OATIN,  C.  J.  Tbls  suit  was  orfglnalir 
commenced  by  appellee  In  the  Wblte  dr- 
cait  cnart,  going  on  cbange  of  venne  to 
OasacouDty.  A  demurrerto  the  complaint 
was  overruled,  with  an  exception.  An  an- 
swer of  general  denial  was  then  filed,  and 
tbe  cauHe  tried  by  a  Jury,  wblcb  returned 
a  special  verdict,  upon  wblcb  Judgment 
was  rendered  In  favor  ol  appellant,  over 
appellee's  objection  and  exception.  Tbe 
appelleeafterwards  began  tblsactlon  to  re- 
view tbe  Jndgment  thus  rendered,  count- 
ing npon  error  of  the  court  In  rendering 
Jndgment  upon  thespeclal  flndlngsln  favor 
ot  appellant,  instead  of  In  bis  own  favor. 
A  demurrer  to  tbia  complaint  was  over- 
ruled, with  an  exception.  Answers  were 
filed,  consisting  of  tbe  general  denial,  and 
special  answers  setting  up  error  in  the 
former  trial  In  overruling  the  demurrer  to 
the  complaint  In  theorlglnal  canae.  Upon 
the  trial  the  court  found,  In  favor  of  ap- 
pellee, that  tbe  former  Judgment  ought  to 
be  reversed,  and  also  found  that  the  de- 
murrer to  theoriginal  complaint  ought  to 
be  snstalned,  with  leave  to  amend.  It 
was  so  adjudged,  and  from  this  Judgment 
appellant  appeals. 

The  prlncipnl  error  presented  and  dis- 
cussed here  is  that  the  court  erred  In  over- 
ruling appellant's  demurrer  to  the  com- 
plaint to  review.  Appellant's  posltloo  is 
that  the  finding  of  facts  is  Inaufilclent  to 
sustain  a  Judgment  for  appellee,  and  also 
that,  even  if  It  he  sufficient,  his  complaint 
was  bad  on  demurrer,  and  the  Jndgment 
shonld  therefore  stand;  relying  for  this 
latter  proposition  upon  cases  holding  that 
where  the  complaint  fails  to  state  a  cauRS 
of  action,  and  thlR  failure  ia  raised  by  de- 
murrer, and  assigned  as  cross  error,  any 
snbaequent  errors  may  be  disregarded, 
and  the  Judgment  affirmed;  referring  to 
Palmer  t.  Railroad  (:o.,  108  lud.  137, 8  N. 
E.  Rep.  906,  and  to  Ice  v.  Ball,  102  Ind.  42, 


1  N.  B.  Rep.  66.  T3  this  general  rale.  ae> 
aerted  by  tbeee  cases,  there  exists  a  well- 

recognized  exception.  "Where  the  con^ 
plaint  can  be  amended  so  as  to  enre  de- 
fects tbe  court  may  reverse  the  Jndgment, 
at  the  costs  of  the  appellant,  and  ia  nut 
hound  to  affirm  the  Jodgment  because  of 
the  defective  complaint."  Elliott,  App. 
Proc.  §  416;  MrCule  v.  Loehr,  7»  lod.  430; 
eoodmau  v.  NIblack,  102  U.  S.  556;  Kelley 
v.  Adams,  120  Ind.  340,  22  N.  E.  Rep.  SIT. 
Appellee  takes  the  position  that  the  ap- 
pellant cannot  be  heard  to  complain  la 
this  court,  hecanse  the  Judgment  below  ia 
to  be  regarded  as  having  been  sought  by 
him ;  tbe  idea  being  that  the  demurrer  to 
the  complaint  sbnnld  tie  Bostained, "as  ap- 
pellant asked  la  its  answer.  We  do  not 
regard  this  poaltlon  as  tenable.  Appel- 
lant was  manifestly  wlUIng  to  abide  tbe 
first  Judgment.  It  sought  no  relief  there- 
from. The  answersof  error  in  ruling  npon 
the  sufficiency  ot  the  complaint  was  plain- 
ly presented,  primarily,  to  save  and  up- 
hold the  Judgment,  if  possible,  and  second- 
ly, doobtlesH,  to  save  costs  If  appellee 
should  obtain  a  reveraal  on  tbe  facts. 

This  leaves  for  determination,  then,  tbe 
question  of  the  snffleiency  of  tbe  findings 
to  suptain  a  Judgment  tor  appellee.  If 
they  weresufficlent,  we  are  ot  opinion  that 
he  was,  in  fairness,  entitled  to  a  reversal, 
even  though  his  complaint  waa  driectire, 
because  It  would  be  easily  amendable. 
Where  tbe  facts  show  a  party  entitled  to 
relief,  he  shonld  not  be  debarred  therefrom 
by  any  undue  technicality.  In  consider- 
ing tbe  right  of  a  plaintiff  to  Judgment 
npon  the  facts,  many  defects  In  the  cum- 
plalnt  will  be  regarded  as  cured  by  tbe  evi- 
dence and  facts  fonnd.  Steinke  v.  Bentley, 
(Ind.  App.)  84  N.  E.  Rep.  97;  Graves  v. 
State.  121  Ind.  357.  28  N.  E.  Rep.  155:  Chfld 
V.  Swain,  69  Ind.  230;  HydraoUc  Go.  v. 
Boyer.  67  Ind  2!t6. 

The  facta  found  nre  substantially  as  fol- 
lows: Defendant  was  a  duly-lncorpurat- 
ed  town,  with  a  board  of  tlve  trustees, 
and  a  town  raarehal,  on  June  18,  18S9, 
bnt  no  street  commissioner.  IIIIn<ri8 
street,  one  of  the  four  principal  streets  In 
said  town,  and  tbe  principal  residence 
street  therein,  was  66  feet  wide.  On  June 
15, 1889,  some  one,  without  the  Hutborlty 
ot  said  town,  placed  In  said  street  a  lot 
of  brush  from  a  tree,  covering  a  space  of 
about  eight  feet,  and  about  two  feet  high, 
within  one  and  one-halt  squares  of  the 
courtbonee,and  about  onesquarefromtbe 
business  center  of  the  town.  The  pile  of 
brush  remained  there.  In  that  condition, 
until  June  19. 1889.  On  the  evening  of 
June  IS,  1880,  the  tippellee,  who  lived  in  the 
county,  drove  to  Monticello,  with  his 
wife  and  child,  in  a  top  buggy,  with  a 
gentlehorse,  arriving  there abunt 8 o'clock. 
Tbe  evening  was  dark  and  rainy,  and 
as  he  entered  Illinois  street  it  was  so  dark 
and  rnlny  that  he  could  not  flee  anything 
in  the  atrcet,  and  there  were  no  lamps  or 
lights  burning.  He  drove  along  on  Uli- 
DulB  street,  to  the  east  side  thereof,  for  the 
purpose  of  keeping  out  of  tbe  way  of 
teams  that  might  be  coming  from  tbe  op- 

gualte  direction,  with  his  horse  In  a  walk, 
[e  had  no  knowledge  or  notice  of  the  ex- 
istence or  location  of  said  .pile  of  bmsh. 
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and  while  thus  drl'vlng  biB  borae  carelolly. 
In  a  walk,  tbe  wheels  and  wagon  ran  op- 
OD  this  broab  beap,  wbich  caused  bfs  wag- 
on to  upaet,  nud  tbrew  its  occupauta  over 
Into  tbe  gatter.  Tbe  place  where  said  ac- 
cident occurred  was  a  public  street,  trav- 
eled at  all  bonrs  by  citizens  of  Montlcello 
and  ocbem.  It  wad  also  lound  that  tbe 
appellant  bad  notice,  before  the  accident, 
of  thR  existence  of  such  nhstructioD,  and 
that  the  same  was  danKeroDB  to  persons 
travelfnia;  tbe  street  lu  a  dark  nifcht  with 
a  horse  and  bugxy;  that  appellee  was  un- 
able to  Me  the  ubRtrnetlon,  by  reason  of 
darkneu  and  rain,  and  bad  no  knowledge 
of  It  until  the  busEgj  was  overturned. 
The  Jnry  also  found  "that  tbe  plaintiff 
was  without  fault,  and  that  tbe  defend- 
ant was  snlity  of  nesligence  in  allowing 
tbe  obstruction  to  remain  as  aforesaid." 
There  was  also  a  flnding  as  to  tbe  dam- 
agea.  A  ronnicipal  corporation  is  not  an 
Inanrer  of  tbe  safety  of  its  streets,  but  It  Is 
bound  to  exercise  reasonable  care  and  dil- 
igence to  keep  them  Id  a  reasunably  safe 
condition  for  use.  Hlgert  t.  Uty  of  Green- 
CMHtie,  4S  Ind.574;  City  of  Ricbmona  v. 
Mnlbolland,  116  Ind.  17S,  18  N.  E.  Bep.  882; 
City  of  Friinklin  v.  HartA.  127  Ind.  446,  3ft 
N.  £.  Bep.  m  The  duty  of  keeping 
streets  lu  repair  Ineludes  ths  duty  to  keep 
them  free  from  dangerouR  obstrnctionB, 
and  a  corporation  IslfabletornegllgenceJn 
allowing  such  obstructiouH  to  continue 
after  notice  thereof  may  be  Imputed  tu  it. 
2  Beach.  Pub.  Corp.  £  1610.  Tbe  corpora- 
tion Is  iilso  entitled  to  notice  of  tlie  defect, 
and  to  a  reasonable  time  in  which  to  re- 
move It,  where  It  baa  been  caused  by  lome 
third  person.  Turner  v.  City  of  Indianap- 
olis, m  Ind.  61;  City  of  Huntington  v. 
Breen,  77  Ind.  29;  Town  of  Hplceland  v. 
Alier,  98  Ind.  467;  City  of  Ft.  Wayne  v. 
Patterson.  8  Ind.  App.  34,  29  N.  E.  Rup. 
167;  Elliott,  Boads  &  S.  460;  Dillon,  Mun. 
Corp.  g  790*  This  notice,  bovever.  may  be 
rither  actual  or  constructive.  Whenever 
tbe  defect  has  existed  such  a  length  of 
time  as,  when  Us  character  and  lucatlon. 
and  the  other  attendant  circa ni stances, 
are  considered,  the  corporation, by  tbe  ex- 
ercise of  reasonable  diligence,  ought  to 
have  discovered  and  removed  the  delect, 
then  it  will  be  held  liable  for  damages  oc- 
casioned thereby  tu  one  blmself  without 
fault.  City  of  Evansvllle  v.  Wllter.  88  Ind. 
414;  City  of  Indianapolis  v.  Mnrpby.  91 
Ind.  882;  aty  of  Aurora  v.  Bltner,10n  Ind. 
396;  City  of  Ft.  Wayne  v.  Patterson, Slnd." 
App.  84,  29  N.  E.  Rep.  167;  Town  ol  Rose- 
dale  V.  Fei^uson,  (Ind.  App.)  30  N.  E.  Rep. 
356;  Elliot,  Roads  &  8.401.  When  these 
general  principles  are  applied  to  the  cane 
In  hand,  we  think  there  are  sufficient  facts 
found  to  sustain  a  Judgment  for  tbe  ap- 
pellee in  this  case.  The  flnding  of  actual 
notice  Is  Insufficient,  in  that  It  does  not 
find  tbe  length  of  the  notice,  nhirb  may 
have  been  not  more  than  one  minute,  or 
five,  before  the  happening  of  the  accident. 
Railway  Co.  v.  Stupak,  128  Ind.  210,  88  N. 
E.  hep.  346.  Tbe  character  of  theobstmc- 
tlon.  two  fdet  high,  occupying  eight  feet 
of  ground  out  in  a  public  principal  street, 
within  one  and  one-half  blocks  of  the 
coortboDse,  and  within  about  one  block 
of  the  buslneas  center  <tf  the  town,  was 


such  as  imposed  upon  the  town  the  doty 
of  ascertaining  its  presence,  and  causing 
Its  removal,  during  the  three  days  prior  to 
the  accident.  The  Jury  found  the  ob< 
structlon  to  be  a  dangerous  one,  and  we 
are  unable  to  concnr  with  counsel  as  to  its 
Innocent  character,  as  an  inoffensive  bnn- 
dle  of  **  twigs, "  merely.  It  lmpi*ePBes  us  as 
being  directly  calculated  to  produce  tbe 
very  result  which  it  did  canse.  It  stood 
out  in  the  road,  plain  and  visible.  That 
it  was  manifestly  out  of  place  could  he  de- 
termined at  the  first  glance.  Its  removal 
wonid  have  required  hut  little  time.  The 
corporation  was  bound  to  use  active  dili- 
gence to  discover  defects  In  its  streets. 
City  of  Ft.  Wayne  v.  Patterson,  supra ; 
City  of  Evanaville  v.  Wllter,  supra.  As 
to  the  length  of  time  required  to  impose 
constructive  notice  upon  a  corporation, 
very  much  must  necessarily  depend  upon 
the  character  of  the  defect  or  obstruction. 
It  Is  plain  that  a  much  shorter  period  of 
time  would  he  required  where  the  obstruc- 
tion is,  as  here,  prominently  plain  and  vis- 
ible, in  a  much-freqnented  and  public  place, 
than  If  it  were  some  slight  defect,  half  hid- 
den from  view,  and  readily  andenslly  over- 
looked both  hy  tbe  authorities  and  pass- 
ers-hy.  In  City  of  Logansport  t.  Justice, 
74  Ind.  R78,  the  court  ludlcn  ted  that  the 
existence  of  a  delect  in  a  tirldge  for  two 
weeks  would  warrant  tbe  Inference  of 
knowledge  by  the  anthoritles.  In  Todd 
V.  aty  of  Troy,  61  N.  T.  506,  It  was  held 
that  an  accumulation  of  Ice  for  "several 
days ' "  time  must  be  rega  rded  by  the  city. 
In  Knnz  v.  City  of  Troy,  104  N.  Y.  344. 10 
N.  E.  Rep.  442,  four  days'  time  wns  held 
lung  enough  to  liapuae  npon  the  city  no- 
tice of  the  presence  of  a  counter  on  a  side- 
walk, together  with  the  duty  of  removal. 
In  Harrlman  v.  City  ol  Boston,  114  Mass. 
241.  the  conrt  decided  that,  where  a  coal 
bole  upon  a  much-traveled  street  was  Mt 
open  for  less  than  24  hours,  tbe  question 
of  reasonable  notice  to  the  city  was  prop- 
er  to  be  submitted  to  n  Jury.  In  Grand 
Rapids  V.  Wyman,46  &!lcb.  516.  9  N.  W. 
Rep.  833,  a  horse  stepped  Into  a  hole  In  a 
street,  which  had  been  there  for  10  days. 
The  city  was  held  liable.  In  Nichols  v. 
City  uf  Minneapolis,  S3  Minn.  430,  23  N. 
W.  Rep.  868.  telephone  wireH  were  left  on 
the  ground  eight  days.  Tbe  time  was  held 
amply  sufficient  to  indicate  n^ligence  np- 
on the  part  of  the  city.  We  are  of  the 
opinion  that  n  correct  result  was  reached 
In  tbe  court  below,  and  tbe  Judgment  la 
affirmed. 

BOSS,  J.,  did  not  participate  in  this  de- 
cision. 


OM  Uau.  388) 
BOUBaBT  T.  CITY  OP  CAMBRIDGE. 
(Supreme  Jadidal  Conrt  of  Massachuaetts. 
Ulddtesez.  June  21,  U93.) 

HtmiOIPAL  CORPOBATIOKS  — USFBOTITE  STBBBTa— 

Notice— Liability — Instudctioxs. 
1.  In  on  action  against  a  city  for  personal 
injuries  caused  by  a  defect  in  a  street  there 
was  evidence  that  plaintiff  was  hurt  by  a  dis- 
charge of  electricity  from  a  loose  wire  which 
he  took  hold  of  to  remove  from  the  street;  that 
the  wire  was  an  acoostio  one,  and  was  need 
withoQt  electricity,  but  that  it  touched  an  tf«o> 
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trie  wire  which  had  lott  Its  Inaolatloii  at  the 
point  of  contact;  that  the  acoustic  wire  had 
been  haneing  lome  for  three  weeks  In  snch  a 
positioD  that  the  wind  might  bring  it  against 
the  electric  wire;  and  that  the  want  of  inanla- 
tion  oonld  be  seen  from  the  street.  Hdd,  that 
there  was  evidence  from  which  the  jaiy  could 
find  that  the  likelihood  of  the  defect  coming 
into  ezistence  should  have  been  obvions  to  de- 
f«idant's  inspectors  of  wire  during  the  three 
weeks,  and  therefore  Qiat  the  ought  to 
have  known  of  the  defect  witUn  a  nme  after  It 
came  into  existence  so  short  that  It  miriit  f^r* 
ly  be  presumed  to  hare  elapsed  when  the  acci- 
dent luwpened. 

2.  A  request  to  charge  that,  if  the  negli- 
gence of  the  respective  owners  of  the  electric 
and  the  aeonstic  wires  contrlbnted  to  the  acci- 
dent without  which  plaintifE  would  not  hare  been 
injured  he  coald  sot  recover,  was  properly  re- 
fused, since  the  only  way  in  which  the  ownera 
could  have  contributed  to  the  accident  was  by 
helping  to  create  the  defect,  and  the  liabill^ 
of  the  town  was  for  not  abating  it 

Exceptions  from  Biiperlur  court,  Middle- 
MX  county ;  John  W.  Hammond,  Judge. 

Action  of  tort  by  Pierre  Bourget  agalDdt 
the  city  of  CambrldKe  for  peraonal  injuries 
caused  by  a  defect  In  a  street.  The  defend- 
ant, at  the  clone  of  the  testimony,  nsqneet- 
ed  tl)e  court  to  rule  that  *'the  condition 
havlns  been  such  tbattherewasnoappar- 
ent  dnnseror  detect,  tbn  defendant  haTingr 
no  actual  knowledge  of  such,  It  cannot  be 
held  to  have  had  notice,  nor  that,  with 
tbe  exercise  ol  proper  care  and  dilis^ence. 
It  mlffht  hare  had  notice.**  "From  tbe 
fact  that  a  small  acnnstlc  wire  hangs 
down  and  onto  tbe  sidewalk  there  Is  no 
preeamptinn  that  It  la  charged  by  electric- 
ity. There  mnateltber  be  actual  notice  to 
the  city  that  it  Is  so  charged,  or  tbe  fact 
must  have  been  so  apparent  that  tbe  city 
should  have  known  It,  by  the  exurclae  of 
proper  care  and  diligence.  In  time  to  hare 
prevented  tbe  aectdent."  tbe  negli- 
gence of  the  electric  Ugbt  company,  or  of 
the  Hews  Pottery  Company,  or  of  both, 
contrlbnted  to  the  accident,  without 
wblch  tbe  plaintiff  would  not  bare  been 
injured,  he  cannot  recover."  These  in- 
structions were  refaeed,  and  defendant  ex- 
cepted.  Exceptions  oTerroled. 

D.B.  Ware  and  James  Hewlns^for  plain- 
tiff. C.  J.  Melntlre,  for  defendant. 

HOLMES,  J.  Tbls  Is  an  action  of  tort 
for  personal  Injuries  cuuned  by  a  detect  In 
the  highway.  It  has  been  before  this 
court  once.  (166  Mass.  8B1,  81  N.  £.  Rep. 
890,)  aud  now  comes  here  tor  a  second 
time  on  exceptions.  The  first  question  la 
whether  there  was  any  evidence  lorthe  ju- 
ry that  the  defeudant  ought  to  have 
known  of  the  defect.  The  plaintiff's  evi- 
dence was  as  follows:  The  plaintiff  was 
hurt  by  a  discharge  of  electricity  from  a 
loose  wire  which  he  took  bold  of  with  the 
Intentlnn  of  removing  it  from  the  high- 
way. The  wire  was  an  acoustic  wire,  used 
without  electricity,  but  It  touched  an  elec- 
tiic  wire  which  bad  loat  Its  Inenlatlon  at 
the  point  of  contact.  It  had  been  hane- 
ing loose  for  three  weeks  in  such  a  posi- 
tion that  the  wind  might  bring  It  against 
tbe  electric  wire.  At  the  time  of  the  ncci- 
dent  it  was  caught  onaglass Insulator,  so 
an  to  be  kept  In  contact  with  the  electric 
wire.  Tbe  want  of  Insulation  of  thelat-  ] 


ter  could  be  seen  from  the  street.  We  prs- 
same  that  the  Jury  might  have  found  tbaft 
It  was  caused  gradually  by  friction,  ur 
they  might  have  believed  the  suggeatlmi 
of  tbe  defendant's  ezperta  that  the  loanla- 
tlon  was  hnrned  off  on  some  wet  day  by 
the  contact  of  the  other  wire.  Tbe  defect 
was  shown  to  have  existed  before  the 
moment  of  the  accident  by  proof  of  an- 
other accident  a  few  minutes  earlier,  and, 
as  we  have  shown,  the  conditions  of  dan- 
ger were  permanent,  becanse  tbe  looae 
wire  was  caught. 

The  Jury  may  have  considered  that  the 
danger  from  the  detect  after  It  came  Into 
existence  was  very  great;  that  to  expert 
eyes,  such  as  those  of  the  defendant's  In- 
spectors of  wires,  the  likelihood  of  the  de- 
tect eomluK  Into  existence  would  havebeen 
obvious  at  any  time  during  the  past  three 
weeks,  and  therefore  that  thn  city  ought 
to  have  known  of  tbe  defect  within  a  time 
after  it  came  Into  existence  so  short  that 
It  fairly  might  be  presumed  to  baveelapaed 
when  the  accident  happened.  Olson  v. 
Worcester,  U'i  Mass.  536,  8  N.  £.  Sep.  441. 

The  second  Instruction  requested  was 
given  in  substance.  Tbe  third  was  prop- 
erly refused.  The  only  way  in  which  the 
negligence  of  the  electric  light  company  or 
of  the  Hews  Pottery  Company  could  have 
contributed  to  the  accident  was  by  creat- 
ing or  helping  to  create  a  defect  In  the 
highway.  The  liability  of  tbe  town  is  for 
not  abating  tbe  detect,  by  wbomaoever 
created. 

S^ceptlona  overruled. 


(in  Hub.  337) 

LJWCOLN  V,  BOSTON  MAHINE  INS.  CO. 
(iSopreme  Judicial  Court  of  Massachnsetta. 
Suffolk.    June  2L  1893.) 
Hj.Eiini  INSCBAMCS— Loss  OP  FatiOHT— Cbabtkb 

UtlTBTAKDIKO  A.T  TlHB  OF  LOSS. 

1.  A  policy  insured  "Freight,  under  dedL 
on  board  or  not  on  board  *  *  *  at  and 
from  New  York  via  Philadelphia  to  Seattle 
and  at  and  thence  *  *  *  to  ports  discharge 
and  /  or  loading  West  Coast  Soum  America  and 
at  and  thence  to  ports  of  advice  &  /  or  dis- 
charge in  Korope  or  Atlantic  United  States 
and  15  days  on  vessel  in  port  after  arrival." 
It  was  provided  that  it  should  cover.  In  event 
of  deviation,  for  not  exceeding  18  months  from 
date  of  policy,  at  tariff  rates  of  premium;  and 
it  was  agreed  that  voyage  polltnes  on  frei^t 
on  board  or  not  on  board  should  attach  at  tha 
first  port  specified  as  soon  as  the  Inward  cargo 
was  landed,  and  no  sooner,  whether  the  vesau 
was  under  charter  or  not,  and  shoiild  terminate 
at  the  port  or  ports  of  destination  with  the 
landing  of  cargo.  "Time  risks  on  freight  shall 
attach  and  terminate  in  the  same  manner,  ap- 
plying to  each  cargo,  (or  voyage,  If  In  ballast 
and  not  chartered)  successively,  or  to  each  chap- 
ter snccessively  in  cane  vessel  be  chartered." 
Held,  that  whOe  tbe  vessel  was  unloading  the 
poli<^  covered  only  the  freight  of  the  voyage 
then  ending,  and  did  not  insure  any  part  of 
the  freight  of  the  next  succeeding  voyage,  al- 
though there  was  a  charter  party  outstanding. 

Z.  The  vessel.  Instead  of  sailing  to  the 
west  coast  of  South  America  from  Tacoma^ 
having  gone  to  Sydney,  and,  after  her  arrival 
there,  been  chartered  for  a  voyage  to  Manilla, 
the  policy  was  indorsed  as  follows:  "Having 
deviated  &om  Seattle  &  Tacoms  to  Sydney  N. 
S.  W.  this  policy  now  attaches  at  ft  thence  via 
Philippine  islands  to  port  of  advice  and  /  or 
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dtocbarge  in  Atlantic  United  States  &  Iff  dam 
«n  ressei  in  port  after  arrivaJ."  Sdd,  that  the 
words  "DOW  attaches"  did  not  make  the  oollcr 
sttaeh  at  oDce  to  the  Maoilla  freight,  while  the 
Inward  trc^ht  waa  tmloadtoK. 

Action  by  wnHam  H.  Lincoln  asalnet 
the  Boston  Marine  Insnrance  Company. 
On  nj^reed  Btatement  of  facta.  Judgmmt 
tor  plain tlfr. 

L.  S.  Dahnfly  and  F.  Cunniasham.  tor 

Slain tiS.  Eogene  P.  Carvw  and  Edward 
'.  Blodftett,  for  defendant. 

HOLMES,  J.  Tbe  policy  ortstnally  In- 
■nred  **  $5,000  on  trelp-ht.  nnder  deck,  on 
board  or  nut  on  board  said  veaael  at  and 
from  New  York  via  Fliiladelphiato  Seattle 
and  at  and  thence,  privily  lamber  port, 
to  ports  disebarfre  and /or  loading  West 
Coast  South  America  and  at  and  thence 
to  port  of  advtreft/or  diBCbarge  In  Earnpe 
or  Atlantic  United  States  and  Sfteen  da^B 
on  vcBHel  in  port  after  arrival."  Then 
was  added:  "Held  covered  in  event  of 
deviation  or  change  of  voyage,  for  not  ex- 
ceeding eighteen  months  from  date  of  this 
policy,  at  tariff  rates  of  premium."  Tbe 
freight  was  valued  at  915,000. 

The  doctrine  of  Thwlng  v.InsnranceCn., 
10  Gray,  443.  458,  454.  and  of  the  supreme 
court  of  the  United  States,  with  regard  to 
policiefi  very  like  the  present,  Is  that  "the 
insurance  was  upon  the  freight  of  each 
■nccesfdve  voyage,  and  la  to  be  aoplled  to 
tbe  freight  at  risk  at  any  time,  whether 
on  the  outward  or  homeward  Toynge,  to 
tbe  amount  of  the  Talnation."  Insnrance 
Co.  V.  Mordecal,  22  How.  111.118;  ilagg 

Banking  Co.,  7  How.  595,  610.  It  Is  true 
ttaat  It  does  not  appear,  as  it  seeuis  to 
bave  done  in  the  former  Massacbnaetta 
case,  what  proportion  the  valoatlon  bore 
to  the  freight  actually  earned,  or  expected 
to  be  earned,  under  tbe  successive  charters 
of  the  vessel.  Bnt  it  Is  enoagta  ttaat  noth- 
iDg  Is  shown  to  contradict  or  render  lm> 
probable  tbe  above  interpretation.  In 
one  respect.  Indeed,  this  case  is  stronger 
than  those  cited.  The  clause  giving  lib- 
erty to  deviate  makes  the  policy  more 
nearly  a  time  pulley,  and  so  subject  to  a 
l»roTlslon  which  we  shall  qnote  In  n  m(»< 
ment;  tbe  space  limits  being  Inserted  only 
for  the  purpose  of  fixing  the  length  of  tbe 
time,  and  the  cases  in  which  a  further 

f premium  must  be  paid.  Weareotopln- 
on  that  the  cases  cited  apply. 

Bnt  It  Is  argued  that  even  If  our  con- 
struction nt  the  policy  be  adopted,  when 
tbe  vessel  was  unloading,  as  fast  as  the 
policy  became  unnecessary  for  tbe  protec- 
tlon  of  tbe  freiirbt  of  a  discharging  cargo, 
tbe  freight  of  the  next  cargo  should  be 
beld  to  succeed  to  the  protection,  so  as  to 
keep  up  a  constant  insnrance  ot  95,000 
upon  freight  valued  at  915,000.  Tbe  Impli- 
cation ot  tbe  decisions  to  which  we  have 
retired  Is  tbe  other  way,  and  the  connlu- 
■ton  Is  strengthened  by  another  proviolon 
of  the  policy.  The  policy  Is  a  general  form 
osed  for  both  vessels  and  freight,  and  con- 
taining clauses  applicable  to  different 
classes  of  risks.  Among  them  is  the  fol- 
lowing: *'It  Is  also  further  agnied  that 
voyage  policies  on  freight  on  board  or 
not  on  board  shall  attacb  at  tbeflmt  port 
■peclfled,  as  soon  as  tbe  Inward  cargo  la 


landed,  and  no  sooner,  whether  the  vessel 
be  under  charter  or  not,  and  shall  termi- 
nate at  port  or  ports  of  destination  with 
tbe  landing  of  cargo.  In  proportion  as 
amount  hereby  Insured  bears  to  full 
amount  of  freight  or  charter  for  the  whole 
voyage  Insured."  Foseibly  this  does  not 
apply  to  an  insurance  like  the  present,  or 
at  any  rate  tu  an  intermediate  port.  But 
it  goes  on:  "Time  risks  on  freight  ahull 
attach  iind  terminate  In  tbe  same  man- 
ner, applying  to  each  cargo,  (or  voyage, 
It  In  ballast  and  not  chartered)  succes- 
sively, or  to  each  charter  successively 
In  case  vessel  be  chartered."  It  these 
words  do  not  apply  literally  to  the  case 
at  bar,  at  least  they  lurnlHh  a  striking 
analogy,  and  go  far  to  confirm  the  impli- 
cation of  the  rule  laid  down  In  tbe  decl- 
alons.  Apart  from  the  qoeetion  remaining 
to  be  considered,  we  «re  of  opinion  that, 
while  the  vessel  was  unloadlug,  tbe  pol- 
icy covered  only  the  Ireight  of  the  voyage 
then  ending,  and  did  not  luRure  any  part 
of  the  freight  of  the  next  succeeding  voy- 
age, ulthougb  there  was  u  charter  party 
outstanding,  and  although  we  assume 
that  the  plaintiff  had  an  Inpurable  inter- 
est. No  doubt  tbe  distinction  Is  arbitrary 
between  the  positions  Immediately  hefore 
and  Immediately  after  unloading  the  cargo. 
But  contracts  always  are  arbitrary  In 
what  they  do  or  do  not  undertake.  Ther& 
Is  nothing  Irrational,  however.  In  a  eon- 
tract  of  Insurance  on  succesHlre  voyages, 
keeping  each  distinct:  and  the  policy 
shows  the  defendant's  bobit  and  Intent, 
In  cases  at  least  closely  resembling  this, to 
make  that  kind  of  policy.  We  refer  to  the 
clause  which  we  bave  quoted  as  to  time 
risks. 

If  the  case  stopped  here,  we  nnderstand 
It  to  he  agreed  that  by  onr  construction 
tbe  defendant  would  not  be  liable  for 
freight.  The  freight  on  tbe  cargo  which 
waH  unloading  at  tbe  time  of  tbe  loss  wai 
all  paid.  But  the  vessel, instead  ot  sailing 
to  the  west  coast  ot  South  America  from 
Tacoma,  bad  gone  to  Sydney,  (where  the 
loss  occurred,)  and  alter  her  arrival  there 
had  been  chartered  for  a  voyage  to  Ma- 
nilla. On  December  13, 1881,  th6  defendant, 
being  Informed  of  the  facts,  made  the 
following  Indorsement  on  the  policy :  "Dec. 
12th,  1891.  Uaving  deviated  from  Seattle 
&  Tacoma  to  Sydney  N.  S.  W.  this  policy 
now  attaches  at  &  thence  via  Philippine 
Islands  to  port  of  advice  A /or  discharge 
In  Atlantic  United  States  &  15  days  on  Tea. 
set  in  port  after  arrival.  Addl  prem  2K- 
9421.  Fuller  Pat."  It  Is  argued  that  tbe 
words  "now  attachefl"  made  the  policy 
attach  at  once  to  the  Manilla  freight,  and 
that  otherwise  the  Indorsement  was  un- 
necessary. But  we  think  this  Is  straining 
the  word  "now  "too  far.  "Now  "seems  to 
ns  merely  to  mark  tbe  antithesis  between 
the  former  and  tbe  present  description  of 
the  voyage,  and  to  accept  the  new  descrip- 
tion henceforth.  It  moans  "after  and  In 
view  of  the  deviation  mentioned.'*  The 
indorsement  may  not  have  been  absolnte- 
ly  necessary,  considering  tbe  clause  which 
we  have  quoted  as  to  deviation,  but  It 
fixed  specifically  the  additional  premium 
which  by  tbe  terms  of  the  original  policy 
was  to  be  paid,  and  gan  tfaa  insured  tha 
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adrantaKe  of  anexpresB  aaaent  to  the  very 
tbinffs  done  aad  intended.  Instead  of  a 
general  permlaslon  wfaleb  Included  tbem 
only  by  cdnatrnctlon. 

By  the  terms  of  the  agreed  atatement  the 
plaintm  Is  untitled  tu  Judgment  for  9393.48, 
admitted  to  bo  due  from  tbe  defendant  aa 
a  general  average  charge  on  freight,  but 
for  nothing  mure. 

Judgment  for  plalntltl  tor  $293.48. 


<159  Mass.  ST6) 

GOMMONWBiALTH  v.  MORGAN. 
(Suprane  Judicial  Ooort  of  Massadraaetti. 
SnfEolk.  June  21.  18&S.) 

liARtSHT— FHOTOORAPH  AM  BVIDBITOB— VlRITICA- 

TION  BT  TRIAI.  JOnOB. 

1.  On  a  trial  for  iarceay  a  witness  testified 
that  at  the  time  of  the  commiuion  of  the  crime 
defendant  had  ride  vliisken  and  a  mustache, 
while  certain  witoesses  for  defendant  testified 
that  ther  had  known  defendant  since  the  spring 
of  1887,  and  that  he  had  never  worn  side 
wIiiskerB.  ffeld,  that  it  was  proper  to  admit 
In  evidence  a  photonaph  of  doendant  to  show 
that  when  it  waa  takm.  In  July.  1887,  he  wore 
side  whisken. 

2.  Whether  the  photograph  was  sufficiently 
verified  was  a  qnestion  for  the  presiding  judge, 
and  liis  decision  is  not  subject  to  exception. 

Exceptlona  from  auperlor  court,  SufToIk 
county;  Franklin  0.  Feaaenden,  Jndjce. 

James  Morgan,  otherwise  called  Sbang 
Campbell,  wan  convicted  of  ateoUng  cer- 
tain notes,  ordem,  etc.,  and  be  excepts. 
Exceptions  overruled. 

Q.C.  Travis,  First  Aaat.  Atty.  Gen.,  for 
tbe  Commoowealtb.  P.  J.  Casey,  tor  de- 
fendant. 

MORTON,  J.  Tbedefendantwas  Identi- 
fied by  Mr.  Wr^bt  and  another  witness 
for  the  government  art  the  man  who 
atepped  up  to  blm  In  the  bank  and  en- 
gaged him  In  conTeraation  and  simultane- 
bnsly  with  whose  departure  Mr.  Wright 
discovered  that  tbe  notes,  orders,  and 
book  were  gone.  The  Jury  wasnot  bound 
to  believe  tbe  testimony  as  to  the  alibi. 
It  was  for  the  jury  to  say  upon  all  the  evj. 
dence  whether  tne  defendant  was  In  the 
bank  at  the  time  the  witnesses  tor  the 
government  said  he  waa.  and  whether  he 
cook  or  bad  a  hand  In  taking  the  notes 
and  order  whteb  he  was  accused  of  steal- 
ing. 

One  of  the  government  witnesses  said 
that  the  defendant  had  at  tbe  time  side 
whtflkers  and  a  mustache.  As  hearing  on 
the  question  ot  Identity,  certain  witnoeses 
for  the  defendant  testlfled  that  they  had 
known  blm  since  the  aprlng  of  1887,  and 
that  he  bad  never  worn  side  whiskers. 
The  photograph  was  properly-  admitted 
for  the  purpose  uf  showing  that  when  It 
was  taken,  which  waa  In  July,  1887,  the 
defendant  wore  aide  whiskers,  and  thus  of 
contradicting  the  witness  who  had  testl- 
fled  to  the  contrary.  Com,  v.  Campbell, 
(Mass.)  30  N.  E.  Rep.  72;  Com.  v.  Good- 
now,  154  Mass.  487,  28  N.E.  Rep.  677;  Ran- 
dall V.  Chase,  188  Mass.  210;  Blair  v.  Pel- 
ham.  118  Mass.  420.  Whether  It  was  auffi- 
dentJy  verified  was  for  the  presiding 
Jtistlcfl,  and  his  decision  la  not  subject  to 
exception.  Blair  r.  Pelham,  supra. 


The  defendant  has  argned  other  polntu, 
upon  which  hedoea  not  appear  to  have 
taken  any  exceptions  or  asked  any  rnllnff. 
and  which  cannot  be  raised  here  tor  tbe 
flrdt  time.  Exceptions  overruled. 


DAIGLB  V.  Z^AWRBNCB  MANWQ  GO. 
(Supreme  Judldal  Court  (tf  Maasachnsrtts. 
Suffolk.  June  21,  18BS.) 

Uastbb  ahd  Bibvakt— Assumftios  or  Risk — 

Nbgligbxob. 

1.  In  on  action  againat  a  mill  oompany  for 
lujuries  to  plaintiff  while  removing  waste  from 
the  Inside  of  a  slowly-revolving  cylinder.  It  WLp- 
peared  that  the  nsnnl  way  to  remove  waste 
waa  while  the  cylinder  was  so  revolving;  that 
plaintiff  had  been  doing  tbe  work  IS  months, 
and  lud  been  fullf  instructed;  and  that  when 
a  door  on  the  cylinder  was  open  it  was  light. 
80  that  revolving  arms  might  b«  seen  inside, 
one  of  which  had  occasioara  the  injury.  Had, 
that  plaintiff  had  assumed  the  risk  of  fals  em- 
ployment. 

2.  The  fact  that  the  door  was  not  prorided 
with  a  secnre  fastening  did  not  show  negligoiGe 
on  the  part  of  defeadant,  as  the  same  must 
necessarily  have  been  open  at  the  time  <tf  tiu 
accident,  to  enable  plaintlfl  to  thrust  In  bis 
hand. 

Exceptions  from  superior  court,  Suffolk 
county;  James  R.  Dunbar,  Judge. 

Action  by  Modiste  Dalgle  agalnat  tbe 
Lawrence  Manufacturing  Company  to  re- 
cover damages  for  the  lues  of  an  arm  aos- 
tained  while  at  work  removing  waste  from 
the  inside  ot  a  cylloder  In  defendant's  mill. 
A  verdict  was  directed  for  defendant,  and 
piaintifl  excepted.  Exceptions  overruled. 

C.  Cowley,  for  plaintlfl.  L.  S.  Dabney, 
for  defendant. 

ALLEN.  J.  The  work  which  the  plain- 
tiff undertook  to  downs  to  remove  tbe 
waste  as  It  accumulated  inside  of  tbecy  Un- 
der. The  only  negligence  on  the  part  of 
thedetendant,  which  the  plaintiff's  counsel 
complains  of  at  the  argument  in  this 
court,  is  that  the  sliding  door  was  not 
properly  secured :  but  this  had  nothing  to 
do  with  the  accident  to  the  plalntllT,  who 
could  not  faaveput  his  baud  Into  thecylln- 
der  to  remove  tbe  waste  unless  the  door 
had  been  open.  If  not  already  open,  be 
would  have  had  to  open  It. 

From  tbe  plaintiff's  own  testimony,  and 
that  Introduced  by  Mm,  It  appeared  that 
it  waa  usual  to  remove  the  waste  while 
the  cylinder  was  revolving;  that  he  had 
l>een  doing  that  work  forabout15montbs; 
that  he  had  received  full  InstructionH  aa 
to  the  manner  of  performing  It;  that  the 
cylinder  revolved  slowly,— not  more  than 
two  orthree  times  In  a  minute:  that  at 
the  time  of  the  accident  It  was  not  rsTolv- 
ing  faster  than  usual:  that  when  tbe  i^ld- 
Ing  door  was  open  it  was  light,  so  that 
tbe  revolving  arms  on  the  Inside  of  the 
cylinder  could  be  seen;  that  heputlnbla 
hand  to  remove  the  waste  that  waa  gath- 
ering, as  he  very  often  had  done  before, 
but  this  time  he  did  not  take  it  out  soon 
enough,  and  it  waa  caught  between  one 
of  the  revolving  arms  and  a  stationary 
crossbar.  Not  only  was  there  no  negli- 
gence on  tbe  part  of  tbe  defendant,  but  It 
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Ifl  plain  that  the  plaintiff  DDd«ntood  and 
appreciated  and  assnoied  tbe  risk  of  aocti 
danger  as  tbere  waB  In  doing  the  work 
wblcb  he  undertook  to  do.  O'Maley  v. 
Gas-Llgbt  Co..  167  MnM.  — .  82  N.  E.  Bep. 
1119.  and  caiiea  cited;  Foley  v.  Macblaa 
Work*.  149  Mass,  21  N.  B.  Bep.  m. 
Bxeeptlona  oTerruted. 


(169  IUm.  817) 

OITX  OP  1X)WEIX  T.  GLIDDEN. 
(Supreme  Jadicinl  Ooart  of  Massachnsetts. 
Middlesex.    June  21.  1893.) 
DancTiTB  Btbbrts— INJDRT  TO  Tratblbk— Rrm- 

KDT  OT  CiTT  AGAINST  ABDTTING  OwNBB. 

Defendant's  baildini;  abutted  on  a  pub- 
lic street.  Before  It  was  an  area  way  ex- 
tending somewhat  Into  the  atrrot,  and  con- 
strnfited  for  the  purpose  of  lighting  defend- 
ant's cellar,  but  whether  by  a  former  owner 
of  the  boilding,  or  by  the  city  under  a  mis- 
taken belief  as  to  the  location  of  the  boundary 
between  the  street  and  defendant's  land,  did 
not  appear.  Tbe  area  was  not  on  defen^nt's 
land.  lltM,  that  the  city  could  not  maintain 
an  action  asdnst  defendant  for  damages 
whldh  it  had  Deen  obliged  to  pay  to  me  who 
had  fallen  into  the  area. 

Beport  from  superior  coort,  Middlesex 
coQDty;  Jolin  Hopttlns,  Judge. 

Action  by  the  city  of  Lowell  agaloBt 
XjDcy  Kmma  UUdden  for  amount  of  a 
Judgment  recovered  by  Cbarlefl  F.  Hamil- 
ton against  the  city  on  aceooiit  of  per- 
sonal Injarles.  The  injorlea  were  sua- 
talned  by  fnlJlns  Into  as  area  vay  placed 
In  front  of  defendant's  premlaea,  and  ex- 
,  tending  into  the  etreet  someelght-tentbs 
of  a  loot.  Defendant  bad  Judgment,  and 
the  cause  was,  at  plaintiff's  request,  re. 

Sorted  for  dntermlnation  to  this  court, 
adgment  for  defendant. 

John  J,  Hogan.  for  plaintiff.  J.  K. 
Marshall,  M.  L.  Hamblet,  and  John  C. 
Burke,  for  defendant. 

LATHBOP.  J.  It  must  be  conceded  In 
favor  of  tbe  plaintiff  that,  if  a  person  baa 
created  a  nuisance  in  a  public  street,  and 
a  city  Is,  In  consequence  thereof,  obliged 
to  pay  damages  to  a  traveler  on  the 
street,  the  fact  that  tbe  city  is  In  fault  In 
not  removing  the  naieance  does  not  make 
]t  in  pari  delicto  with  the  creator  of  the 
nuisance,  and  prevent  recovery  against 
bim.  Lowell  v.  Ballroad  Co.,  28  Pick.  24; 
Lowell  V.  Short.  4  Cnsh.  275;  West  Boyl- 
slun  V.  Mason,  102  Mass.  841;  Swansey  v. 
Chace.  16  Oray.  808;  Wobum  v.  Railroad 
Co..  109  Mass.  288:  Campbell  v.  Homer- 
▼llle,  114  Maes.  834;  WestBeld  t.  Mayo,  122 
Mass.  100.  See,  also,  Churchill  r.  Holt, 
127  Mass.  106,  and  181  Maes.  07;  Ballroad 
Co.  V.  Slaveos,  148  Mass.  868,  iu  N.  E.  Rep. 
S72.  For  tbe  purposes  of  the  ease  we 
may  aseome,  without  deciding,  that  tbe 
reaponslbllity  of  tbe  defendant  is  tbe  same 
as  If  the  premises  at  tbe  time  she  pur- 
chased tbem  had  not  been  In  tbe  posses- 
sion of.  a  tenant  at  will  of  her  grantor, 
and  she  bad  then  let  them  to  a  tenant  at 
will,  without  making  any  contract  as  to 
repairs.  See  Dalay  v.  Savage.  145  Mass. 
38,  12  N.  E.  Rep.  S41.  and  cases  cited; 
Clifford  V.  Cotton  Mills,  146  Mass.  47, 15 
M.  E.  Rep.  84;  Lufkin  v.  Zane,  187  Mass. 
MunlDboSO-SS  N JD^-tt 


117.  SI  N.  E.  Rep.  7S7.  The  dlfflcnlty  In 
tbe  plaintiff's  case  lies  deeper.  The  Judge 
who  tried  tbe  case  in  the  court  ttelow  has 
found  no  fact  which  Is  so  conclusive 
against  tbe  defendant  that  we  can  say, 
as  matter  of  law,  that  Judgment  ought 
to  he  enterpd  for  the  plalntm.  The  annk- 
en  area  is  not  on  the  land  of  the  defend- 
ant. It  was  made  by  some  person  other 
than  the  defendant,  and  she  did  nothing 
to  maintain  it.  Whether  It  was  made  by 
a  former  owner  of  the  house  la  not  fnnnd. 
The  report  states  that  the  wall  and  the 
sidewalk  were  not  bnilt  until  after  the 
erection  of  tbe  l/uilding,  but  whether  they 
were  built  by  the  then  owner  of  the  hnlid- 
Ing  or  by  the  city  does  not  appear.  Al- 
though the  Judge  fluds  that  tbe  bricks 
which  line  the  sunken  area  abut  against 
tbe  fonndatlon  wall  of  the  defendant's 
building,  and  are  united  to  It  hy  cement, 
and  that  tbe  area  was  constructed  for 
the  purpose  of  llghUng  the  cellar  of  tbe 
defendant's  bulldiug,  It 'cannot  be  said 
that  these  facts  are  conclusive  In  favor  of 
the  plaintiff.  There  Is  nothing  to  show 
that  all  this  was  not  done  by  the  agenta 
or  servants  of  the  city  when  the  sidewalk 
was  bailt,  under  a  mlstaheu  belief  as  to 
the  loeatlon  of  the  bonudary  Mne  twtwem 
the  street  and  tbe  adjoining  land. 
Judgment  tor  the  defendant. 


069  Uan.  320) 
UUBBAKD  V.  BOSTON  A  A.  B.  OO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Berkshire.    Jnne.  1893.) 

Railroad  Oomfakibs— Accidbnts  at  Cros8ino»— 
Failueb  to  Bional  Api^oaoh  —  Bdrobn  or 
Paoor. 

1.  In  an  action  against  a  railroad  com- 
pany for  the  wron^l  death  of  plalntitTB  Intes- 
tate at  a  public  highway  crossing,  the  bnrd«i 
of  proving  that  defendant  did  not  ring  the  bell 
continuously,  or  alternately  witii  the  sounding 
of  the  whistle,  for  SO  rods  from,  and  nntii  the 
train  has  passed,  the  crossing,  as  required  by 
statute.  Is  upon  i^aintiff. 

2.  In  such  action  plaintlfiT  relied  on  the  tes- 
timony of  two  men  working  near  the  crossing. 
One  of  the  men  testified  that  he  did  not  hear 
any  bell,  and  then  added  that  he  noticed  noth- 
ing about  the  bell  at  the  time.  The  other 
testified  that  he  did  not  bear  anr  bell  at  the 
time.  Hdd,  that  the  evidence  failed  to  sustain 
the  burden  on  plaintiff,  to  show  that  there  was 
not  a  continuous  ringing  of  the  bell. 

Exceptions  from  superior  court,  Berk- 
shire county ;  Robert  B.  Bishop.  Judge. 

Action  by  Caroline  M.  Hubbard,  as 
administratrix  of  William  L.  Hubbard, 
against  the  Boston  A  Albany  Railroad 
Company, for  the  wrongful  death  of  plain- 
tiff's intestate.  Judgment  for  plaintilt. 
Defendant  excepts.  Exceptions  sustained. 

A.  J.  Watermnn  and  J.  P.  Noxon,  for 
plaintiff.   M.  Wilcox,  for  defendant. 

MORTON,  J.  The  case  was  submitted 
to  tbe  Jury  by  the  pfesidlug  justice  on  two 
questions:  First,  was  the  bell  rung  con- 
tinuously, or  alternately  with  the  sound- 
ing of  the  whistle,  for  80  rods  from,  and 
until  tbe  engine  passed,  the  crossing? 
And, secondly,  was  the  plalntlfTs  Intestate 
guilty  of  gross  or  wlllfnl  negligraesT  Tbe 
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harden  waa  on  tbe  plaintiff  to  show  that 
ttie  bell  was  not  rung  contlnDously,  or  al- 
tomately  with  ttaeaonnding  of  the  whistle. 
II  we  assame,  la  favor  gt  the  plaintiff, 
what  the  defendant  appears  to  concede,— 
that,  thougrh  the  wblatle  may  have  been 
blown  at  tbe  whistling  pout,  It  waa  not 
aouiided  cuntlnuoualj  till  the  crossing  was 
rearbed,— that  does  not  settle  matters  la 
tatsfavor.  Tbe  statut^requlres  cbewblstle 
to  be  blown,  or  the  bell  to  be  rang,  cod- 
tinuously  or  alternately.  Tbe  only  teatl- 
tnuny  onwhtcb  the  plaintiff  rellee  to  abow 
that  tbe  bell  was  not  rang  contlnaonsly 
Is  tbe  testimony  of  two  men  working  near 
the  crossing,  one  of  whom  testified  that 
be  did  not  hear  any  bell,  and  then  imme- 
diately added  that  he  never  noticed  any- 
thing at  all  about  tbe  bell  at  the  time, 
and  tbH  other  of  whom  testlQed  that  be 
did  not  bear  any  bell  rnog  at  tbe  tlmo  of 
the  accident.  Neither  says  It  was  not 
rang.  If  their  situation  and  occupation 
bad  been  aueh  that  naturally  they  would 
bave  observed  whether  tbe  bell  was  or 
waa  not  rang,  then  tbe  tact  that  one  or 
botb  of  tbem  said  be  did  not  bear  It  mag 
would  be  evidence  tending  to  show  that  It 
was  not  rong.  Bat  the  testimony  does 
Dot  disclose  aucb  a  state  of  things.  On 
the  contrary,  both  witnesses  had  their  at- 
tention engroaaed  by  the  bulldlug  of  the 
fence,  and  neither  was  Interested,  for  any 
reaaon,  in  tbe  approach  of  the  train.  To 
<ay  that  one  did  not  hear,  when  there  waa 
not  only  no  reaaon  why  be  abould  hear, 
but,  from  bla  occnpatlon,  reaaon  why  he 
ahoald  not  hear,  is  very  little.  If  at  all, 
■atronger  than  to  aay  one  doee  not  re> 
member  to  bave  heard.  We  think  the 
plaintiff  baa  failed  to  anstaln  tbe  burden 
of  proof  that  was  npon  her,  to  show  tbat 
the  bell  waa  nut  rang  cootinuoualy.  Men- 
ard V.  Railroad  Co..  15<)  Maaa.  887.  23  N.  E. 
Bep.  214:  Tnlly  v.  Railroad  Co.,  134  Masa. 
499:  Johanson  V.  Railroad  Co.,  ISS  Mass. 
67,  26  N.  E.  Rep.  426;  Hlllyer  v.  Dlcklnaoa. 
164  Masa.  603,  28  N.  E.  Bep.  90&. 
Exceptions  siutaliied. 


(U9  Hub.  891) 

WILL  Bf.  KINNARD  CO.  v.  OUTTBB 

TOWER  CO. 
(Supreme  Jndldal  Conrt  of  Rfassacbasetts. 
Suffolk.   June  21,  18t)3.) 

AonOR  OK  CONTBAOT— PaEOIi  BviDKKOa— ADHIB- 

SIBILITT. 

In  an  action  on  a  written  contract  for 
the  sale  of  goods,  which  purports  to  contain 
the  entire  asreement  between  the  partiea,  and 
to  be  absolute,  evidence  of  a  conversation 
which  tends  to  show  tbat  if  on  trial  tbe  goods 
were  not  satiefacCory  the  bujer  waa  not  to  be 
liable,  is  not  admiBslble,  since  it  varies  the 
terms  of  the  written  contract. 

Exceptlona  from  anperlor  court,  Suffolk 
eouatv;  Cnleb  Blodfcett,  Jadi;e. 

Action  by  the  Will  M.KInuard  Company 
against  the  Cutter  Tower  Company  for 
the  price  of  goods  eold.  Judgment  for 
plain  riff.  Defendant  excepts.  Exceptlona 
OTerraled. 

At  the  trial,  without  a  Jury,  tbe  plain- 
tiff Introduced  In  evidence  tbe  contract, 
,ttie  «eeaUon  ot  whlcb  waa  admitted  by 


the  defendant;  and,  It  being  further  ad- 
mitted by  the  defendant  that  gnoda  such 
aa  were  mentioned  Id  tbe  contract  bad 
been  delivered  by  the  plaintiff  to  tbe  de- 
fendant, the  plaintiff  rested  bla  caae.  De- 
fendant then  offered  to  prove  tbat  before 
the  contract  was  drawn  up  the  plaintiff's 
agent  called  at  tbe  d^endaot'e  place  of 
business,  had  an  Interview  with  the  presi- 
dent of  defendant  company,  and  aeked 
blm  to  purchase  some  of  bis  gooda,  exhib- 
iting at  the  aame  time  one  of  the  articles 
referred  to,  attached  to  a  large  account 
book,— that  being  the  use  to  which  said 
articles  were  designed  to  be  put;  tbat  the 
president  replied  that  his  company  httd  a 
patented  account  book  blnillng  wblcb  it 
waa  manufacturing  and  selling,  and  If  tbe 
article  referred  to  would  go  with  his  bind- 
ing be  thought  be  could  use  it,  but  otber- 
wlaeit  would  be  of  no  use  to  him,  and  be 
did  not  waut  It ;  tbat  the  plalntlff'a  agent 
then  said  that  it  would  go  with  tbat  bind- 
ing, and  would  be  found  fit  for  tbe  dpfeod- 
ant*8  use;  tbat  tbereapun  the  plaiutifl's 
agent  produced  a  printed  blank,  which  he 
filled  out.  signed  bimaelt.  and  banded  It  to 
aald  president,  who  wrote  under  the  word 
"Accepted"  at  the  foot  ot  tbe  paper,  his 
company's  name,  and  delivered  It  to  tbe 
said  agent;  that  whether  aald  article  waa 
fit  for  its  use  the  defendant's  president 
could  not  ascertain  by  Inspection  of  the 
sample  ebown  by  said  agent  but  only  by 
actual  experiment  by  a  practical  binder, 
which  tbe  presideat  was  not;  thataa  soon 
aa  be  could,  after  said  articles  arrived, 
they  were  attempted  to  be  adapted  to  (he 
defendant's  uae  by  a  practical  binder  of 
long  experience,  employed  by  tho  defend- 
ant for  tbat  purpose,  but  were  found  by 
such  binder  unfit  for  tbe  defendant's  nse; 
and  tbat  thereupon  tbe  defendant  notified 
tbe  plaintiff  of  tbat  fact,  and  that  the 
goods  were  held  subject  to  Its  order,  and 
that  tbey  were  subsequently  and  before 
the  brlntrlng  of  thlH  action  shipped  to  the 
plaintiff,  but  that  tbe  plaintiff  refused  to 
receive  them.  Tbe  court  ruled  that  tbe 
testimony  offered  could  not  be  admitted, 
as  tending  to  vary  the  terms  of  a  written 
contract,  and  found  for  tbe  plaintiff. 

William  I.Uonroe,for  plaintiff.  Cbarlea 
H.  Drew*  for  defendant. 

MORTON.  J.  We  are  unable  talriy  to 
construe,  aa  a  condition  precedent  to  tbe 
taking  effect  of  tbe  contract,  the  talk  be- 
tween tbe  plaintiff's  ogent  and  the  defend- 
ant's president.  The  contract  purports 
on  itetaee  to  contain  the  «^i)t1re  agreement 
between  the  parties,  and  to  be  an  absolute 
one.  Tbe  evidence  offered  tended  in  effect 
to  show  that,  if  tbe  dtfendaut'e  president 
found  on  trying  tbe  article  that  It  would 
not  go  with  their  account  book,  then  the 
defendant  n  as  not  to  be  liable  on  the  con- 
tract. Assuming  that  the  talk  was  not 
aeller'a  talk,  such  an  arrangement  was 
executory  in  it4  character.and  conptltuted 
a  part  of  tbe  agreement  aa  made,  ajid 
sboald  bsre  been  embraced  In  tbe  written 
contract.  To  admit  evidence  of  it  now 
would  be  to  vary  materially  by  oral  testU 
mony  tbe  written  contract.  Llllentbal  v. 
BrewlPcCo.,  164  Mass.  188,  S8  N.  B.  Bep, 
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161;  Block  T.  BatebeMer.  120  Maat.  171; 
Flti  r.  Oomejr.  118  Moss.  100. 
Gxeepdoiu  orerraled. 


(Ifi9  Utm.  8U) 
TOY      VNITBD  STATBS  OABTBIDCffl! 
GO. 

{ISnpreme  Judicial  Oonrt  of  Mnaiaeliafletti. 
.    Middlesex.    June  21,  180S.) 

In^BT  TO  Bbhvxnt— DBrBOTs— NBQLioraai— 
QDBqnoMs  roa  Jurt. 

1.  In  an  action  for  personal  injuries  br 
the  breaking  of  a  punch  In  a  machine  on  which 
plaintiff  was  at  work,  plaintiff  testified  that 
she  found  the  machine  ont  of  ordn-,  and  in- 
formed the  fttreman,  who  had  new  dies  and  a 
new  pnndi  pot  in,  and  that  she  was  then  told 
to  start  the  madiine.  The  second  time  the 
punch  went  down  it  broke*  causing  the  inju^ 
complained  of.  Held,  that  whether  there  was 
a  defect,  and,  if  so,  whether  it  was  snffident 
to  hBTe  caused  the  injury,  was  for  the  jnry. 

2.  It  was  also  fOr  the  Juir  whether  failure 
to  dlscoTor  the  defect,  if  any  there  was,  was 
due  to  defendants  negligence. 

Exceptions  from  snperior  court,  Middle- 
sex cnonty;  John  Hopkins.  Judge. 

Action  by  Kate  Toy  aKainat  the  nnited 
StaltiS  Cartridge  Corapony  to  recover  for 
personal  iDlorlee  dae  to  the  breaklns  of  a 
pDDCb  In  a  macbioe  on  which  plain  tlft  was 
at  work.  The  court  directed  a  verdict  for 
defendant.  Plaintiff  excepted.  Excep- 
tions snstalned. 

P.  J.  Hoar,  for  plaintiff.  J.N.Marshnll, 
H.  L.  Hamblet,  and  Joba  G.  Borkepfor 
defendant. 

MORTON,  J.  There  Is  no  doubt  that 
there  was  evidence  for  the  Jury  on  the 
qoestlon  of  the  plaintiff's  due  care.  lo- 
deed,  tbe  defendant  does  not  arffue  that 
tbere  was  not.  The  real  question  w  wheth- 
er there  was  any  evldeDce  at  nexllgenee  on 
tbe  part  of  the  defendant.  It  was  tbe 
doty  of  tbe  defendant,  In  tbe  exercise  of 
reasonable  care,  tu  see  tbat  tbe  machine 
on  which  the  plaintiff  was  set  to  work 
waa  in  a  safe  condition,  and  was  suitable 
for  tbe  purpose  tor  which  It  was  used. 
Tbls  obllKatloo  applied  to  all  its  parts. 
Tbe  punch  formed  a  part  of  It.  Rice  t. 
KInjC  Philip  Mills,  144  Mass.  229, 11  N.  E. 
Bep.  101.  It  was  fitted  to,  and  inserted 
In,  It,  was  necessary  to  Its  use,  and  was 
famished  by  tbe  delendflot  for  use  In  it, 
and  as  a  part  of  It.  A  machine  may  be  so 
constructed,  and  Us  operation  may  be 
aueb,  as  to  call  for  a  frequent  replacement 
of  one  or  more  of  Its  constituent  parts. 
Sacb  parts,  when  adjusted  In  tbe  machine, 
become  as  much  a  part  ol  It  as  if  Included 
Id  tbe  original  conatnictlon,  and  a  defect 
In  one  of  tbem  Is  a  defect  In  tbe  macbioe. 
Tbe  duty  of  seeing  chat  each  parts  are  uut 
defective  Is  one  Inenmbent  on  the  master. 
It  Is  not  a  matter  of  ordinary  repair  from 
day  to  day,  which  may  be  intrusted  to  a 
servant.  The  defendant  could  not,  there- 
fore, avoid  reeponBlbllity  by  delegatinK 
tbls  doty  to  persona  whom  It  believed  to 
be  comiwteDt,  and  who  were  In  fact  com- 
petent,  to  perform  Jt.  If  the  Injury  to  tbe 
plaintiff  was  due  to  a  defect  In  tbe  punch, 
which  might  have  been  discovered  by  the 
exercise  of  Masonable  care  on  their  part, 
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but  was  not,  the  defendant  is  liable  for 
tbelrnecIlKence.  Moynltaan  v.  HlllsGo.,  146 
Mass.  683, 16  N.  E.  Bap.  674,  and  cases  cited. 

Tbe  plaintiff  testltted  that  she  was  re- 
quired to  examine  the  shells  from  time  to 
time  to  see  if  they  were  scratching,  and 
that  on  the  day  of  the  accident  ahe  found 
tbat  they  were  ficratcfaing,  and  Informed 
the  foreman  of  it,  and  be  aent  for  one  Me- 
Parlaud,  tbe  aecond  band,  to  look  after 
tbe  machine.  McParlaod  took  ont  the 
diesand  punch,  and  put  In  new  dies  and 
a  new  irancb,  and  thee  told  tbe  plaintiff 
to  start  tbe  machine  by  a  sigoal,  which 
abe  did.  Tbe  flrat  time  tbe  punch  went 
down  throogb  the  plate  aud  dies  all  right, 
tbere  being  no  shell,  but  the  second  time 
It  broke,and  caused  tbe  injury  complained 
of.  Tbe  plaintiff  further  testified  that  be- 
fore she  started  tbe  maciilua  she  saw  a 
small  black  mark  extending  half  way 
round  tbe  punch,  about  In  the  middle  of 
the  punch, aud,  in  further  description  of  It, 
said  "tbat  she  didn't  know  what  this 
black  mark  meant,  but  tbat  It  looked  like 
a  koltttDg  needle  tbat  had  gone  rusty 
and  black.*  Tbere  was  also  teatlmony 
tending  to  sbow  tbat  the  punch  broke  In 
the  middle,  and  some  of  the  witnesses  said 
that  they  never  knew  before  of  a  poncb 
breaking  In  the  middle,  but  that  they 
uaoally  bent  or  brnkeatthe  point.  It  also 
appeared  that  alter  tbe  accident  the 
broken  punch  was  examined  by  the  fore- 
man and  MeParlaud;  that  tbe  former 
paesed  It  toone  Dertne,  who  was  the  agent 
and  aufierlntendent,  who  examined  It, 
and  paesed  It  back  to  tbe  foreman,  who 
threw  It  away;  and  that  the  only  other 
person  who  appeared  to  hare  seen  It  was 
a  woman  who  worked  ou  a  machine  near 
the  plaintiff,  and  who  testified  that  "she 
cooM  see  that  It  [tbe  punch]  was  broken 
In  one  place,  In  the  middle,"  but  that  "sbe 
did  not  know  what  tbe  condition  of  the 
broken  surfaces  were,  as  tbe  foreman  aent 
her  to  her  work."  We  think  It  would 
have  been  comoetent,  on  this  evidence,  for 
the  Jnry  to  find  that  there  was  a  defect  In 
tbe  punch.  In  tbe  middle,  and  that  the 
break  In  the  middle  was  due  to  It.  It  fa 
true  tbat  tbe  foreman  and  McParland, 
who  were  called  as  wltneeaes  by  the  de- 
fendant, testified  tbat  they  saw  nothing 
tbe  matter  with  the  punch,  and  that  Oe- 
vlne,  who  was  called  by  the  plaintiff,  tes- 
tified that  though  be  found,  on  examining 
it  with  a  microscope,  there  was  a  fiaw  la 
It,  the  Haw  did  not  extend  to  tbe  outside, 
and  tbat  he  did  not  think  it  was  possible 
to  have  discovered  the  defeet  which  he  saw 
on  the  Inside  of  the  punch,  and  that  In  his 
Judgment  the  flaw  which  be  found  wasnot 
sufficient  to  have  caused  tbe  delect.  He 
also  testified  that  bad  punches  were  usu- 
ally throwu  away.  But  tbe  weight  to  be 
given  to  all  this  evidence  was  clearly  for 
the  Jury.  We  cannot  say  that  tbere  was 
no  evidence  of  a  defeet  In  the  punch,  or 
that,  it  there  was  one,  that  there  was  no 
evidence  tbat  the  accident  was  not  caused 
by  It. 

It  was  also  a  qneatlon  for  tbe  Jnry,  un- 
der all  the  Rlrcomstancea,  whether  the  fail- 
ure to  dlacover  the  defect,lf  there  was  one, 
was  due  to  negligence  on  the  part  of  the 
defendant,  or  of  those  charged  by  It  witb 
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tb0  dat7  of  making  and  examlnlns  the 
pondNft.  The  material  from  which,  the 
manner  In  which,  the  pondiea  were  made, 
and  the  aystem  of  Inqwedon  adopted  by 
defeDdanti  were  all  before  the  Jury;  and  it 
waa  for  tbem  to  aily  whether  they  were 
all  that  reasonable  care  required,  or 
whether  a  more  careful  Inspection  should 
have  been  made,  and  whether,  if  it  had 
been  made,  the  defect  would  have  been  dls- 
coTered.  There  was  testimony  that  If 
there  waa  a  crack  on  the  ontalde  It  mlffht 
be  flUed  up  In  poliohing,  or  In  taruins 
down,  the  pnnch.  It  waa  for  the  ]nry  to 
aay^  also*  whether  the  defect,  If  there  was 
one,  waa  such  that  failure  -to  discover  It 
afforded  evidence  of  negligence  on  the  part 
of  the  person  or  peraous  charged  with  the 
doty  of  making  or  Inspecting  the  pnnch. 

The  testimony  aa  to  what  Devlue  aatd 
at  the  formiv  trial  waa  rlfcbtly  excluded  on 
the  eronnd  on  whleb,  evidently,  It  waa  of- 
fered. Hlehstaln  v.  Washington  Mills  Co., 
(Mass.)  83  N.  E.  Rep.  908.  A  majority  of 
the  coart  la  of  opinion  that  the  entry  mast 
be,  exceptlona  auatalned,  and  it  la  bo  oiv 
dered. 


<in  Mam.  mt 
HANSON  V.  GLOBB  NSWSPAFBB  00. 
(Siweme  Judicial  Ooort  of  Musaehosetts. 
SnflEolk.  Jane  21,  1808.) 

LiBBI/— iHTBItT— HiSTAXB  IM  NaKB. 

In  an  action  against  a  newspaper  for 
libel  It  appeared  that  plaintiff  waa  a  real-e»- 
tate  and  InBarance  broker  of  South  Boston, 
and  that,  in  an  article  siTing  an  accomit  of  a 
person  who  waa  fined  in  a  police  coart,  the 
paper  described  the  prisoner  as  "H.  P.  Han- 
eon,  a  real-estate  and  Insurance  broker  of  Sooth 
Boston,"  while  the  name  of  the  prisoner  was 
A.  P.  H.  Hanson,  also  a  real-estate  and  in- 
surance brokw  of  Sonth  Boston,  and  that  the 
intention  was  to  describe  the  proper  person, 
and  that  plaintiff's  name  was  used  bj  mistake. 
Held,  that  plaintiff  could  not  recover,  for  the 
reason  that,  while  his  name  was  nsed  in  the 
article,  thwe  waa  no  intention  to  refer  to  him, 
and  tut  la  ordw  to  proTe  the  Ubd  It  waa  not 
anffident  to  show  that  tdaintifrs  name  was 
used  in  the  article,  bnt  It  must  be  further 
shown  that  he  was  me  person  whom  the  article 
was  intended  to  describe.  Holmes,  Morton, 
and  Barker,  JJ.,  dissenting. 

Beportfromsuperlorcourt,  Suffolk  coun- 
ty; Cbarlea  P.  Thompson,  Judge. 

Action  by  Hadley  P.  Hanaon  against 
tbe  Globe  Newspaper  Oompany  to  recover 
damages  for  Ubel.  On  flndlnga  by  the 
court  without  a  Jury,  tbe  -case  waa  re- 
ported for  deter mluatlon.  Judgment  on 
flndlnga  ordered. 

Moulton,  Loring  ft  Loriug,  lor  plaintiff. 
Oraut  M.  Palmer,  for  defendant. 

KNOWLTON.  J.  Tbe  defendant  pub- 
llabed  In  Its  newspaper  an  article  describ- 
ing tbe  conduct  of  a  prisoner  brought  be- 
fore tbe  innulclpal  court  of  Boston,  and 
the  proceedings  of  tbe  court  In  tbe  ease, 
designating  hiro  as  "H.  P.  Hansou,  a 
real-estate  and  Insurance  broker  ol  South 
Boston."  He  was  in  fact  a  real-estate 
and  iDsnrance  broker  of  Sonth  Boston , 
and  tbe  article  was  substantially  true,  ex- 
cept that  he  should  have  been  called  A.  P. 
U.  Hanaon.  Instead  of  H.  P.  Hanson. 


DPOBTBB,  TOL.M.  (Jbia. 

The  plalntltr,  H.  P.  Hanson,  Is  also  a  real- 
entate  and  insurance  broker  in  Sontb 
Boston,  and  In  writing  the  article  tbe  re- 
porter used  his  name  by  mistake.  Tbe 
Justice  of  tbe  superior  coart.  before  whom 
the  case  was  tried  without  a  Jury, 
"found  as  a  fact  that  tbe  alleged  libel 
declared  on  by  the  plaintiff  was  not  pub- 
lished by  the  defendant  of  and  concurninK 
the  plaintiff;"  and  tbe  only  question  In 
tbe  case  la  whether  this  fludlng  waa  er- 
roneous, aa  a  matter  of  la  w. 

In  a  suit  for  libel  or  slander  It  la  always 
neeeftsary  for  the  plaintiff  to  allege  and 
prove  that  the  words  were  spoken  ur 
written  of  and  concerDlng  the  plaintiff. 
Id  Bnldwln  v.  Hlldreth.  14  Gray.  221,  the 
declaration  was  adjudged  bad  on  de- 
murrer because  this  allegation  was  want- 
log.  Tbe  rule  Is  reaffirmed,  and  authori- 
ties are  cited,  hi  McCallum  v.  Lamble,  14.^ 
Mass.  284, 18  N.  E.  Rep.  899.  The  form  of 
declaration  prescribed  by  the  practice  act. 
In  slander,  uses  the  phrase,  **  wordH 
spoken  of  tbe  plaintiff,"  and  in  libel,** falae 
and  malicious  libel  concerning  the  plain- 
tiff." Pub.  St.  c.  167,  S  94.  It  has  often 
been  beld  tbat  It  is  a  questlun  at  fact  for 
tbe  Jury  whether  tbe  words  were  ur 
were  not  apoken  or  written  "of  and  con- 
cerning the  plaintiff."  Van  Vechten  v. 
Hopkins.  5  Johns.  211,  221;  nibsoD  v.  WU- 
Itams,  4  Wend.  320;  Smart  v.  Blanchard, 
42  N.  H.  187;  De  Armond  v.  Armstrong, 
87  Ind.  8fi;  Goodrich  v.  Davis,  11  Mete. 
(Mass.)  473,480.481.484;  Miller  v.  Butler, 
tt  Cuata.  71.  The  d^endant'a  meaning  In 
regard  both  to  tbe  person  to  whom  tbe 
words  should  be  applied,  and  tbe  Imputa- 
tions against  bim.  Is  always  to  be  ascer- 
tained. In  Smart  r.  Blanchard.  nbl 
supra,  It  Is  said  tbat  "the  meaning  in 
this  respect  fas  to  the  person  to  whom 
the  libel  applies]  is  undoubtedly  a  question 
of  fact  for  tbe  Jury."  It  Is  also  said 
tbat  when  the  meaning  la  ambiguous  It  la 
Incumbent  on  tbe  plaintiff*' to  show  tbat 
tbe  defendant  Intended  to  apply  bis  re- 
marks to  the  plaintiff. "  In  De  Fann  t. 
Malcomson,!  H.  L.  Gas.  637,  which  waa 
an  action  fur  Ubel.  brought  by  copartners, 
tbe  lord  chancellor  aasumes  that  tbe 
platntiffa  must  prove  "that  tbe  party 
writing  tbe  libel  did  Intend  to  allude  to 
them. "  In  Pub.  St.  c.  167,  S  94,  tbe  rule  la 
laid  down,  as  applicable  "In  actions  for 
written  and  printed  as  well  as  oral  slan- 
der," that  If  the  meaning  la  not  clear 
there  must  be  Innuendoes  to  make  tbe 
words  Intelligible,  "in  tbe  same  sense  In 
which  tbey  were  spoken."  Chenery  t. 
Goodrich,  98  Mass.  224,  239.  asaumes  that 
It  must  appear  Chat  the  plaintiff  was  re- 
ferred to  In  the  publication;  and  Tonng 
T.  Cook.  144  Mass.  38. 10  N.  £.  Rep.  HU.  la 
of  similar  Import,  Odgers  on  Libel  and 
Slander  (at  pafse  127)  dlftcnsses  tbe  topic. 
"Certainty  as  to  the  Person  Defamed.** 
In  Com.  T,  Kneetand,20  Plck.206.  2]6,Cblet 
Juatlce  Shaw  says  that  in  actions  of  Ubel 
and  slander  It  le  the  general  rule  tbat 
"the  language  sholi  be  construed  In  the 
sense  in  which  the  writer  or  speaker  In- 
tended It."  In  Smith  V,  Ashley,  II  Mete. 
(Mass.)  367)  tbe  necessity  of  proving  tbe 
defendant's  actual  Intention  In  regard  to 
tbe  person  referred  to  was  affirmed  mncb 
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more  strongly  than  there  im  any  oeoasloB 
to  affirm  U,  and  pwbaps  more  strongly 
tban  wesboald  be  prepared  to  affirm  It, 
In  the  present  caae.  It  was  held  tbat  the 
pobllsheror  a  neweftaper,  coDtalnlnir  an 
article  which  be  believed  to  be  a  flctitioas 
narratlTe  or  mere  lancy  aketcb,  was  not 
liable  to  the  plaintiff,  although  the  article 
was  llbeloaa*  and  wao  Intended  by  the 
writer  to  be  applied  to  the  plainttfl.  The 
court  said  tbat  in  snch  a  case  the  writer 
alone  was  responsible.  In  every  action  ot 
this  bind  the  fundamental  question  is, 
what  Is  the  meaning  of  the  author  nt  the 
alleged  Ubel  or  slander,  conveyed  by  the 
words  Dsed,  interpreted  la  the  light  of  all 
the  drcurastancea  ?  The  reason  of  this 
Is  obvions.  Defamatory  language  Is 
harmful  only  as  It  purports  to  be  the  ex- 
pression of  the  thought  of  him  who  uses 
It.  Id  determining  the  effect  ot  a  slander 
the  qnesttoDS  involved  are:  What  Is  the 
thought  luteuded  to  be  expreaued?  and 
bow  much  credit  should  be  given  to  him 
who  expresses  It?  The  essence  of  ttie 
wrong  Is  the  expression  of  what  purports 
tube  the  knowledge  or  opinion  of  blm 
who  nttere  the  defamatory  words,  or  of 
Home  one  else,  whose  language  he  repeats. 
UlB  meaning,  to  be  ascertaiuod  In  a  prop- 
er wa.v,  Is  what  gives  character  to  bis 
act,  and  makes  it  innocent  or  wrongful. 
The  damages  depend  chiefly  opon  the 
weight  which  is  to  be  given  to  bis  expres- 
sion of  bis  meaning,  and  all  the  qnestlous 
relate  back  to  the  ascertainment  of  his 
meauing. 

In  the  present  case  we  are  concerned 
only  with  the  meaning  ot  the  defendant  In 
regard  to  the  person  to  whom  the  lan- 
guage of  the  published  article  was  to  be 
applied,  and  the  qnestion  to  be  decided  Is, 
how  may  his  meaning  legitimately  be  as- 
certained? Obvionsly.  in  the  first  place, 
from  the  laniraage  nsed;  and.  In  constru- 
ing and  applying  the  language,  the  cir* 
cnmstances  under  which  it  was  written, 
and  the  facts  to  which  It  relates,  are  to  he 
considered,  so  far  as  they  can  readily  be 
ascertained  by  those  who  read  the  words, 
and  who  attempt  to  find  out  the  meaning 
of  the  author  in  regard  to  the  person  ot 
whom  they  were  written.  It  has  often 
been  said  tbat  the  meaning  of  the  lan- 
iniage  Is  not  necessarily  that  which  It  may 
seem  to  have  to  those  who  read  It  ns 
strangers,  without  knowledge  of  facts  and 
dreumstanees  which  give  it  color  and  aid 
in  Ita  interpretation,  but  tbat  which  it  has 
when  read  In  the  light  of  events  which 
taave  relation  to  the  ntteranee  or  publica- 
tion of  it.  For  the  purposes  of  this  case 
it  may  be  assumed.  In  favor  of  the  plain- 
tiff, that  If  the  language  used  in  u  partic- 
ular case,  Interpreted  in  the  light  of  such 
events  and  circumstances  attending  the 
publication  of  it  as  could  rendUy  be  ascer- 
tained by  the  public.  Is  free  from  ambi- 
guity in  regard  to  the  person  referred  to, 
and  points  clearly  to  a  well-known  per- 
son. It  would  be  held  to  have  been  pub- 
lished concerning  that  person,  although 
the  defendant  ahunld  show  that,  through 
some  mistake  of  fact,  not  easily  discover- 
able by  the  public,  he  had  designated  in 
bis  publication  a  person  other  than  the 
one  whom  be  Intended  to  deaignata.  It 


may  wen  be  held  that  whertt  tbelaogaagr. 
read  in  eonneetlon  with  all  the  facts  and 
circumstances  which  can  be  used  In  Its  in- 
terpretation, la  free  from  ambiguity,  the 
defendant  will  not  be  permitted  to  show 
that  through  ignorance  or  mistake  lie 
said  something,  either  by  way  of  desig- 
nating the  person,  or  making  assertluns 
about  blm,  different  from  that  which  he 
intended  to  say;  but  his  true  meaning 
should  be  ascertained.  If  it  can  be,  with 
the  aid  of  such  facts  and  circumstances  ot 
the  publication  as  may  easily  be  known 
by  those  ot  the  public  who  wish  to  dis- 
cover it.  Whether  tbe  defendant  should 
ever  be  permitted  to  state  hia  undisclosed 
Intention  In  regard  to  tbe  person  of  whom 
the  words  are  used  may  be  doubtful.  If 
language  purporting  to  be  used  of  nnly 
one  person  would  refer  equally  to  either  of 
two  different  perauos  of  the  same  name, 
and  If  tbere  were  nothing  to  indicate  that 
one  was  meant,  rather  than  tbe  other, 
tbere  is  good  reason  for  holding  that  the 
defendant's  testimony  in  regard  to  his 
secret  intention  might  be  reeetved,  bat  per- 
haps such  a  case  Is  bardly  supposable. 
Odgers.  In  his  book  on  Libel  and  Slander, 
(at  page  129.)  says:  "So,  If  the  words 
spoken  or  written,  though  plain  In  them- 
selves, apply  equally  well  to  more  persona 
than  one,  evidence  maybe  given  of  both 
the  cause  and  occasion  of  pnblleation,  and 
otall  thesurroondlngdrcnmstancesafleet- 
lug  the  relation  between  the  parties,  and 
also  any  statement  or  declaration  made 
by  tbe  defendant  as  to  the  person  referred 
to.-  In  Reg.  V.  Barnard,  48  J.  P.  127. 
when  It  was  uncertain  whether  the  lltiel 
referred  to  the  complainant,  or  not,  and 
when  the  language  was  applicable  to  him, 
Lrord  ChltfJnstlee  Cioekbom  held  the  affi- 
davit ot  the  writer,  that  be  did  not  mean 
him,  but  some  one  else,  to  be  a  sufficient 
reason  for  refusing  process.  In  De  Ar- 
muud  V.  Armstrong,  87  Ind.  85,  evidence 
was  received  ot  what  the  witnesses  under- 
stood in  regard  to  the  person  referred  to. 
In  Smart  v.  Blanchard,  43  N.  H.  187,  it  Is 
stated  tbat  extrinsic  evidence  Is  tn  be  re- 
ceived "to  show  that  tbe  defendant  in- 
tended to  apply  his  remarks  to  tbe  plain- 
tiff, "when  hlemeanlng  isdoubttul.  Good- 
rich V.  Davis,  11  Mete.  (Mass.)  473,  480,  481. 
484.  and  Miller  v.  Butler.  6  Gush.  71.  are  of 
similar  purport.  Bee,  also,  Barwell  v.  Ad- 
klns,  1  Man.  &  O.  807;  Knapp  v.  Fuller,  65 
Vt.  811;  Com.  t.  Morgan,  107  Mass.  189, 
201. 

If  the  defendant's  article  bad  c<intained 
anything  libelous  against  A.  P.  H.  Hanson, 
tbere  cau  be  no  doubt  tbat  be  could  have 
maintained  an  action  against  the  defend- 
ant tor  this  publication.  Tbe  name  used 
is  not  conclusive  In  determining  tbe  mean- 
ing of  tbe  libel  In  respect  to  the  person  re- 
ferred to.  It  Is  but  one  fact  to  be  consid- 
ered with  other  facts  upon  tbat  subject. 
Fictltions  names  are  often  used  In  llbela, 
and  names  similar  to  tbat  ot  tbe  person 
Intended,  but  differing  somewhat  from  It. 
A.  P.  H.  Hanson  could  have  shown  that 
the  description  ol  him  by  name,  residence, 
and  occupation  was  perfect, except  the  nse 
of  the  Initials  "H.  F."  Instead  ot  "A.  P. 
H.;"  that  tbe  article  referred  to  an  occa- 
sion on  which  be  "was  present,  and  gave  a 
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description  of  eondact  of  a  prisoner,  and 
of  proceedlDffs  In  court,  which  was  correct 
Id  its  application  to  hlio,  and  no  ooe  else. 
The  Internal  evidence,  when  applied  to 
tacta  well  known  to  the  pnhlic,  would 
have  been  ample  to  show  that  the  lan- 
Kuagn  referred  to  tilm,  and  not  to  the  pur- 
son  whose  name  was  used.  So,  In  the 
present  suit,  the  court  had  nu  occasion  to 
rely  on  the  teetlmony  of  the  writer  as  to 
the  person  to  whom  the  languese  was  In- 
tended to  apply.  The  Innguage  Itself,  In 
coDDectlnn  with  the  publicly  known  clr- 
crnnBtances  under  which  tt  wds  written, 
showed  at  onr^e  that  the  article  referred 
to  A.  P.  U.  Hanson,  and  cbat  the  name 
**H.  P.  Han<ton"  was  used  by  mistake. 
As  the  evidence  showed  that  the  words 
were  published  of  and  voncernlns:  A.  P.  H. 
Hanson,  the  finding;  that  tliey  were  not 
published  of  the  plaintiff  followed,  of  ne- 
cessity. The  article  was  of  such  a  kind 
that  It  referred,  and  cuuld  refer,  to  one  per- 
son only.  When  that  person  was  ascer- 
tained It  mlghc  appear  that  the  publica- 
tion, as  affalnst  him,  was  or  was  not  libel* 
one;  and  his  rlffhts,  tt  he  broofi;ht  a  salt, 
would  depend  upon  the  flndtng  In  respect 
to  that.  No  one  else  would  have  a  cause 
or  action,  even  If,  by  reason  of  Identity  of 
name  with  that  used  In  the  pablication.he 
might  suffer  some  harm.  For  Illustration, 
suppose  a  Uberis  written  concerning:  a  per- 
son described  as** John  Smith,  of  Uprlng- 
field."  Suppose  there  are  Are  persons 
InSprtufffield  of  thatname.  The  InnRuage 
refers  to  but  one.  When  we  ascertain,  by 
legitimate  evidence,  to  which  one  Che 
words  are  Intended  to  apply,  be  can  main- 
tain an  action.  The  other  persons  of  the 
same  name  cannot  recover  damages  for  a 
libel  merely  because  of  their  misfortune  In 
having  a  name  like  that  of  the  person 
libeled.  Or,  If  the  defendant  can  justify 
by  proving  that  ttie  words  were  true,  and 
published  without  malice,  he  Is  not  irullty 
of  a  libel,  even  If,  written  of  other  persons 
of  the  same  name. of  whose  existence,  wry 
likely,  he  was  Ignorant,  the  words  would 
bellbeloud;  otherwise,  one  who  has  pub- 
lished that  which,  by  Its  terms,  can  refer 
to  but  one  person,  and  be  a  libel  on  him 
only,  might  be  responsible  fur  halt  a  dozen 
libels  on  as  many  different  persons,  and 
one  who  has  Justlflably  published  the 
truth  of  a  person  might  be  liable  to  sev- 
eral  persons  of  the  same  name,  of  whom 
the  language  would  be  untrue.  The  law 
of  Ubel  has  never  been  extended,  and 
should  not  be  extended,  to  Include  such 
cases. 

Whether  there  should  be  a  liability 
founded  on  negligence  in  any  case  where 
the  truth  Is  published  of  one  to  whom  the 
words,  interpreted  in  the  light  of  accom- 

Banylng  circumstances,  easily  nscertuina- 
le  by  those  who  read  them,  plainly  ap> 
ply*  and  when,  by  reason  ot  identity  of 
names, or  elrallarlty  ot  names  and  descrlp* 
tion,  a  part  of  the  public  mlgbt  think  thum 
applicable  to  anuther  persou.  of  whom 
they  would  be  libelous,  Is  a  question  which 
dues  not  arise  on  the  pleadings  In  this  case. 
80  far  aa  we  are  aware.no  action  for  such 
a  cause  has  ever  been  maintained.  It  Is 
ordinarily  to  be  presumed,  although  it 
may  not  always  be  the  fact,  that  those 


who  are  enough  Interested  In  a  person  to 
be  alfected  by  what  Is  said  about  Mm  will 
ascertain,  if  they  easily  can,  whether  llbri- 
ous  words,  which  purport  to  refer  to  one 
of  his  name,  were  intended  to  be  applied 
to  bim  or  to  some  one  else. 

The  question  in  this  case— 'whetber  the 
words  were  published  of  and  concerulng: 
the  ulalotlff — was  one  of  fact,  on  all  the 
evidence.  Dnlcaa  It  appears  that  the  mat- 
ters stated  in  the  report  woald  nut  war- 
rant a  finding  for  the  defendant,  thera 
must  be  Judgment  for  blm.even  If  the  find- 
ing of  fact  mlgbt  have  been  the  otberway. 
We  are  of  opinion  that  the  finding  was 
well  warranted,  and  there  must  be  jndgr- 
meut  on  the  finding. 

HOLMES,  J..(dlBimntiog.)  I  am  unable 
to  ttgrtie  with  thedeclslnn  of  the  majority  of 
the  court,  and,  as  the  qncstinn  Is  of  some 
Importance,  in  its  bearing  on  legal  princi- 
ples, and  as  I  am  not  alone  in  my  views,  I 
think  It  proper  to  state  the  conslderatlonB 
which  have  occurred  to  me. 

The  first  thing  to  determine  Is  what 
question  Is  presented.  If  we  were  to  stop 
with  the  words  in  which  the  conclusion  of 
the  report  Is  couched,  there  would  be  no 
question  at  all.  "The  court  found  ae  a 
fact  that  the  alleged  Ubel  declared  on  by 
the  plaintiff  was  not  published  by  the  de- 
fendant of  or  concerning  the  plaintiff." 
But  It  is  not  to  be  supposed  that  a  Justice 
of  the  superior  court  would  send  a  report 
to  this  conrt  In  which  he  did  not  intend  to 

Sresant  a  question  of  law.  Theso-called 
ndlng  either  Is  a  ruling  on  the  effect  of 
the  facts  previously  folind,  or,  at  least, 
patting  It  in  the  must  favorable  way  for 
tne  defendant,  Is  a  conclusion  drawn  from 
those  factsalone.  Whether  tbeconcluslon 
be  one  of  fact  or  law,  the  Qoestlon  Is 
wbetherltis  Justified  by  the  facts  setfortta, 
without  other  facts  or  evidence. 

The  facts  are  that  libelous  matter  was 
published  in  an  article  by  the  defendant 
about  "H.  P.  Hanson,  a  real-estate  and 
insurance  broker  of  South  Boston;"  that 
the  plaintiff  bore  that  name  and  descrip- 
tion, and.  so  far  as  appears,  that  no  one 
else  did;  but  that  the  defendant  did  not 
know  of  bis  existence,  and  Intended  to 
state  some  facts  about  one  Andrew  P.  H. 
Hanson,  also  a  real-estate  and  Inearance 
brokerof  South  Bustun, concerning  whom 
the  article  was  substantially  true. 

The  article  described  the  subject  ol  It  as 
a  prisoner  In  the  criminal  dock,  and  atatea 
that  he  was  fined,  and  this  makes  It  posal- 
ble  to  speak  ot  the  article  asuuedescriblnft 
the  conduct  of  a  prisoner.  But  this  mode 
of  cbaracterlsatloD  seems  to  us  misleading. 
In  form  It  describes  Che  plight  and  con- 
duct of  **H.  P.  Hanson,  a  real-estate  and 
insurance  broker  of  South  Boston."  In 
order  to  give  It  any  dlfferentsnbjeet.or  to 
give  the  subject  any  further  qnullflCHtlona 
or  description,  you  have  to  resort  to  the 
predicate,  to  the  very  libelous  matter  It- 
self. Itisnu^  necessary  to  say  that  this 
never  oau  be  dune,  but  It  must  be  done 
with  great  raution.  The  very  substance 
of  the  libel  complained  of  Is  the  statement 
that  the  plaintiff  was  a  prisoner  In  tbe 
criminal  dock,  and  was  fined.  The  object 
of  the  article,  which  Is  a  newspaper  cnm- 
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Inal  court  report,  to  to  make  tbatttate- 
meut.  The  rent  of  it  amounta  to  notblag, 
and  la  mereljr  an  attempt  to  make  the 
atatement  amasloff.  If  an  article  hIiouM 
allege  falsely  that  A.  murdered  B.  with  a 
knile,  It  would  not  be  a  Batisfactury  an- 
swer to  an  nctton  by  A.  that  It  was  a  de- 
BcriptluD  of  the  conduct  ut  the  murderer  of 
B..and  wastrDeconceroingblm.  Thepab- 
lle,  or  all  except  the  few  who  may  have 
been  in  court  on  the  day  In  qaeation,  or 
who  consult  thacrlmloal  records,  have  no 
way  of  telling  who  was  the  prisoner,  except 
by  what  is  stated  In  the  article;  and  the 
article  states  that  It  was  "U.  P.  Hanson, 
a  reaJ-estateand  Insurance  broker  ot  South 
Boston." 

If  we  are  right  so  far,  the  words  last 
quoted,  and  those  words  alone,  describe 
the  anbjflct  of  the  alleicatlon,  in  substance 
as  well  as  in  form.  Those  words  also  de- 
■nrlbe  the  plaintiff,  and  no  one  else.  The 
only  ground,  then,  on  which  the  matters 
allejred  of  and  concerning  that  subject  can 
be  found  not  to  be  allied  ot  and  concern- 
ing the  plalntiir.  is  that  the  defendant  did 
not  Intend  them  to  apply  to  him ;  and  the 
qoufltioD  la  narrowed  to  whether  soch  a 
want  of  Intention  la  enough  to  warrant 
the  finding,  or  to  constitute  a  defense, 
•Then  the  Inevitable  consequence  of  the 
defendant's  acts  Is  that  the  public,  or  that 
nart  of  it  which  knows  the  plaintiff,  will 
Huppose  (hat  the  defendant  dldoseltalan- 
gnage  about  bim. 

On  general  prtnclplea  ot  tort  tbe  private 
Intent  of  the  defendant  would  not  exoner- 
ate It.  It  knew  that  It  was  publishing 
statements  purporting  to  beseriou?,  which 
would  be  hurtful  to  a  man.  if  applied  to 
blm.  It  knew  that  it  was  using,  as  the 
subject  ot  tbom  etatementa,  words  wbieb 
purported  to  designate  a  particular  man* 
and  would  be  understood  byita  readers  to 
designate  one.  In  fact,  the  words  puis 
ported  to  designate,  and  would  be  nnder- 
Btuod  by  Its  readers  to  designate,  the 
plaintiff.  If  the  ilefendant  bad  supposed 
that  there  was  no  sncb  person,  and  bad 
Intended  simply  to  write  an  amusing  fic- 
tion, that  would  not  bea  drienee;  atleaet, 
unless  Its  belief  was  Justifiable.  Without 
special  reason  it  would  have  no  right  to 
assume  that  there  was  no  one  within  the 
■phere  of  Its  influence  to  whom  tbe  de- 
ncriptlon  answered.  The  ease  wonld  tM 
▼ery  like  flrlng  a  gnu  Into  a  street,  and, 
when  a  man  falls,  setting  npldiatnoone 
was  known  to  be  there.  Com.  t.  Pierce, 
188  Mass.  165, 178;  Hull's  Case,  J.  Kel.  4U; 
Bex  V.  Burton,  1  Strange,  481;  Rlgmald- 
on's  Case.l  Lew.  Cr.  Gas.  18(>:  Reg.  v.  Des- 
mond, 11  Cox,  Crim.  Cas.  146.  So,  when 
tbe  description  which  points  out  the  plain- 
tiff Is  snpposed  by  the  deftaidant  to  point 
tint  another  man,  whom  in  fact  It  does 
not  describe,  the  defendant  is  equally  lia- 
ble as  when  the  description  is  supposed 
to  point  out  nobody.  On  the  general 
principles  of  tort  tbe  publication  Is  so 
Euanlfestly  detrimental  that  the  defendant 

fiublishes  it  at  the  peril  of  being  able  to 
ubtlfy  It,  In  the  seu^e  In  wfatch  the  public 
will  understand  It. 

But,  In  view  of  the  unfortunate  use  of 
tbe  word  "malice**  in  connection  with  libel 
«nd  riander,  a  doubt  may  be  felt  whether 
T^.B.no.9— SO 


actions  fnr  these  canses  are  goTemed  by 
general  principles.  The  earliest  forms  of 
tbe  common  law  known  to  me  treat  slan> 
der  like  any  otber  tort,  and  say  nothing 
about  uiulice.  4  Seld.  Sue.  Pub.  40,  48.  9i. 
Probably  the  word  was  borrowed  at  a 
later,  but  still  early,  date,  from  the  "mali- 
tla"  of  the  canon  law.  By  the  canon  law, 
one  who  raallclonsly  charged  another  with 
a  grave  sin  Incurred  •xcommualcatlon. 
Ipso  facto.  L.ynd.  Pmr.  Lib.  6,  tit.  17,  (De 
Sent.  Excomm.  c.  1,  Anctorltate  Del;) 
Ought.  Ordo  Jndl.  tit.  201.  Naturally, 
"malitla*  wasctefiaed  aa  "cogltatlo  malae 
mentis."  Lynd.  Frov.  nbl  supra,  note  f. 
Naturally,  also,  for  a  time,  the  common 
law  followed  Its  leader.  Three  centuries 
ago  It  seems  to  have  regarded  the  malice 
aU?ged  In  slanderand  libel  as  meaning  the 
malice  ot  ethics  and  the  spiritual  law. 

In  the  famous  case  where  a  parson  In  a 
sermon  repeated  ont  of  Fox's  Book  of 
Martyrs  the  story  "that  one  Greenwood, 
being  a  perjured  person,  and  a  great  per- 
secutor, had  great  plagues  Inflicted  upon 
biro,  and  was  killed  by  the  band  of  Qod, 
wbereaa  In  troth  he  never  was  so  plagned. 
and  was  himself  present  at  that  sermon," 
and  afterwards  sued  tbe  parson  for  tbe 
slander,  Chief  Justice  Wray  Instructed  the 
Jury  "that  It  being  delivered  but  as  a 
fltiiry,  and  not  with  any  malice  or  inten- 
tion to  slander  any,  he  was  not  guilty  of 
the  words  maliciously,  and  so  was  found 
notgnllty."  Greenwood  v.  Prick,  stated 
in  Brook  v.  Montague,  Cro.  Jac.  90,  91. 
See.  also,  Crawford  v.  Mlddleton,  1  Lev. 
82,  ad  fin. 

But  that  case  is  no  longer  law.  Hearne 
V.  Stowell,  12  Adol.  &  £.719,726.  The  law 
constantly  Is  tending  towards  consistency 
of  theory.  For  a  lung  time  It  baa  been 
held  thattbe  malice  alleged  In  an  action  of 
libel  means  no  more  than  It  does  in  otber 
actions  of  tort.  Com.  v.  York,  9  Mete. 
(Mass.)  98,  104,  106;  Gassett  v.  Gilbert.  6 
Gray.94,  97:  Abrath  v.  Railway  Co..  L.  B. 
11  App.  Cas.  247,  253,  254.  See  Com.  r. 
Pierce,  183  Mass.  165, 175,  et  seu.;  White 
Duggnn.  140  Mass.  18,  20,  2  N.  E.  Rep.  110. 
Indeed,  one  of  tbe  earliest  cases  to  state 
modem  views  was  a  cuse  of  libel.  Brom- 
age  V.  Prosser,  4  Bam.  &  C.  247,  255.  Ac- 
cordingly, It  recently  was  laid  down  by 
this  court  that  the  Ilahtllty  was  the  naual 
liability  in  tort  for  the  natural  conse- 

Snences  of  a  manifestly  Injurious  act. 
urt  V.  Newspaper  Co.,  IM  Mass.  23f),  249. 
38  N.  E.  Rep.  1.  A  man  may  be  liable  civ- 
Illy,  and  formerly,  at  least,  by  the  com- 
mon law  of  England,  even  criminally,  for 
publishing  a  libel  without  knuwing  it, 
(Curtis  V.  MuHsey.  6  Gray,  261;  Com.  v. 
Morgan,  1U7  Mass.  199;  Dunn  v.  Hall.  1 
Ind.  844;  Rex  v.  Walter,  8  Esp.  21;  Rex  t. 
Gutch.  Moody  ft  M.  483,  See,  also.  Rex  t. 
Cuthell,  27  State  Tr.  642.)  and.  It  seems, 
might  be  liable  clTllIy  for  publishing  it  by 
mistake.  Intending  to  publtsb  another  pa- 
per, (Mayne  v.  Fletcher,  4  Mau.  ft  H.  812, 
note;  Odg.  Libel  &  8.  [2d  Ed.]  5.)  So 
when,  by  mistake,  the  name  of  the  plain- 
tiff's Arm  was  inserted  under  the  bead, 
"Flrat  Meetings  under  the  Bankruptcy 
Act."  Instead  of  under  "DlBSolutJon  ot 
Partnership."  Shepheard  v.  Whltaker,  L. 
B.  10  G.  P.  602.  So  a  man  will  be  liable  fur 
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a  slander  ■poken  to  Jeat,  It  tbe  byatandera 
reaRonabljr  undentand  It  to  be  a  seriouH 
«bar^.  DoDORbae  v.  Hayes,  Hayea,  265. 
Of  course  It  does  not  matter  that  tbe  de- 
feDdant  did  not  intend  to  injure  the  pliiin- 
tirr.  If  tbat  was  tbe  maolfefit  tendency  uf 
his  wni-dn.  Curtis  v.  Mussey,  6  Urajr,  261. 
273:  Haire  T.  Wilsuu.  9  Barn,  ft  C.  643. 
And,  to  prove  a  pabUcatlon  coDcernlnK 
tbe  plbintlH,  It  lies  apon  blm  "only  to 
«how  tbatthatconstnictlon  whlcb  tlieyVa 
put  upun  the  paper  is  such  as  tbe  gener- 
ality of  readers  must  take  it  in,  accordluK 
to  tbe  obriouB  and  natural  sense  of  it." 
Rex  V.  Clerk,  1  Barnard,  mi,  306.  See,  tur- 
tber.  Fox  v.  Broderlck.  14  Ir.  C.  L.  453; 
OdK.  Libel  &  S.  {2d  Ed.>  155,  269.  435,  638. 
la  Smitb  t.  Asbley.  11  Mete.  (Mass.)  367. 
tbe  ]ory  were  Instructed  tbat  the  pub- 
llaber  of  a  newspaper  artlclo  written  by 
another,  and  supposed  and  still  asHerted 
by  tbe  defendant  to  be  a  fiction,  was  not 
Uable,  If  he  believed  it  to  be  au.  Coder  the 
elreomstaneea  of  tbe  case,  "believed" 
meant  "reasonably  believed."  Even  eo 
qualified,  It  la  questioned  by  Mr.  Odgera  If 
tbe  ruUng  would  be  followed  lu  Eng- 
land.  Odg.  Ubel  &  S.  (1st  Ed.)  SH7,  (2d 
Bd.)  638.  But  it  baa  no  application  to 
this  case,  as  here  the  defendant's  agent 
wrote  tbe  article,  and  there  la  no  evidence 
tbat  Ite  or  tbe  defendant  baa  any  reason 
to  believe  that  "H.  P.  Hanson  "meant  any 
one  but  the  ptalntllf. 

The  foregoing  dectsfons  shon  that  slan- 
der and  libel  now,  as  In  tbe  beginning,  are 
governed  by  the  general  principles  of  the 
law  of  tort,  and  if  that  be  so  the  defend- 
ant's ignorance  that  the  words  which  it 
published  identified  tbe  plaintiff  is  no  more 
an  exenae  tlian  Ignorance  of  any  other  fact 
about  which  the  defendant  has  been  put 
on  intinlry.  To  hold  tbata  man  publlahea 
euch  words  at  his  peril  when  they  are  aup- 
posed  to  describe  a  different  man  Ishardly 
a  severer  applicationol  the  law  than  when 
they  are  uttered  about  a  man  believed,  on 
tbe  strongest  grotinds,  to  be  dead,  and 
thns  not  capable  of  being  the  subject  of  a 
tort.  It  has  been  seen  that  by  tbe  com- 
mon law  of  England  such  a  belief  would 
not  be  an  exciiHe.  Hearne  v.  stowell.  12 
Adol.  &  E.  719, 726.  denying  Parson  Prick's 
Case,  Cro.  Jac.  91. 

1  feel  aome  difficulty  in  putting  my  finger 
on  the  precise  point  of  difference  between 
tbe  minority  and  majority  of  the  court. 
I  understand,  however,  that  a  somewhat 
anwIlllQg  aesent  Is  yielded  to  the  general 
views  whlcb  I  have  endeavored  to  Justify; 
and  I  should  gather  that  the  exact  issue 
was  to  be  found  In  the  statement  that  the 
article  was  one  describing  the  conduct  of 
a  prisoner  brought  before  the  municipal 
j>uart  of  Boston,  coupled  with  the  later 
statement  thatthe  language,  taken  In  con- 
nection with  the  publicly  known  clrcnm- 
etancea  under  which  it  was  written, 
abowed  at  once  thatthe  article  referred  to 
A.  P.  H.  Hanson,  and  that  the  name  of  H. 
P.  Hanson  was  used  by  mistake.  I  have 
ehown  wliy  it  eeems  to  me  that  tbeee 


statements  are  mlsleadtna.  I  only  wD 

add,  on  this  point,  tbat  I  do  not  know 
what  tbe  pnbllcly  known  circnmstancm 
are.  I  think  it  is  a  mistake  of  fact  to  sup- 
pose that  tbe  public  ^nerally  know  who 
was  before  tbe  municipal  criminal  court 
on  a  given  day.  I  think  ic  a  mistake  of 
law  to  say  that  becanee  a  small  part  nf 
tbe  public  have  tliat  knowledge  tbe  plaio- 
tltr  cannot  recover  for  the  harm  done  blm 
la  the  eyes  of  the  greater  part  of  tbe  pub- 
lic, probably  including  all  hie  acquaint- 
ances, who  are  Ignorant  about  tbe  mat- 
ter; and  I  think  It,  also,  no  aufflclent  an- 
swer to  say  tbat  tbey  might  consult  tba 
criminal  records,  and  And  out  that  prob- 
ably there  was  some  error.  Blake  v. 
Stevens,  4  Post.  &  F.  232,  S40.  It  tbe  case 
should  proceed  further  on  tbe  facta.  It 
might  appear  that  In  view  of  the  plalo- 
tilf's  character  and  circumstances  bis  ac- 
quaintances would  assume  that  there wai 
a  mistake,  that  tbe  barm  to  him  waa 
merely  nominal,  and  that  he  bad  tiem  too 
basty  Id  resorting  to  an  action  to  vindi- 
cate himself.  But  that  question  la  not  be- 
fore UA. 

With  reference  to  the  suggestion  tfaatU 
the  article,  in  addition  to  what  was  true 
cnncemiog  A.  P.  H.  Hanson,  hod  con- 
tained matter  wblcb  was  false  and  Ilbel- 
ona  as  to  him,  be  might  havs  maintained 
an  action,  It  la  unneceaaary  to  express  an 
opinion.  I  thintt  tbe  proposition  less  ob- 
vloaa  than  that  tbe  plaintiff  can  maintain 
one.  If  an  article  should  describe  tbe  snb- 
Jectof  Its  statementa  by  twoaetaot  oiarks, 
one  of  which  Identified  one  man,  and  one 
of  which  Identified  another,  and  a  partol 
the  public  naturally  and  reasonably  were 
led  by  the  one  set  to  apply  the  statements 
to  one  plaintiff,  and  another  part  was  led 
in  the  same  way.  by  tbe  other  set,  to  ap- 
ply them  to  another,  I  see  no  absurdity  la 
allowing  two  actlona  to  be  matntalned. 
But  that  Is  not  this  case. 

Even  if  the  plaintifland  A.  P.  H.  Hao- 
Bon  had  borne  the  same  name,  and  theai^ 
ttcle  identified  Its  subject  only  by  a  proper 
name,  very  possibly  that  would  not  ha 
enough  to  ralae  tbe  qnestlon,  for,  as  every 
one  knows,  a  proper  name  always  pur- 
ports to  designate  one  person,  and  do 
other,  and  althoogh.  through  tbe  Imper- 
fection of  our  system  of  naming,  the  sanie 
oomblsHtlon  of  tetters  and  sounds  may 
be  applied  to  two  or  more,  the  name  of 
each.  In  theory  of  law.  Is  dlatinet,  althoogh 
there  is  no  way  of  finding  out  which  per- 
son was  named,  but  by  tnqnlring  which 
was  meant.  "Licet  Idem  sit  nomen  tamen 
diversum  est  propter  diversitatem  i;>er- 
sonse."  Bract.  190a;  Com.  v.  Bacon,  135 
Mnaa.  521,  5*J5;  Cocker  v.  Crompton,  1 
imrn.  ft  C.  4b9:  In  ra  Cooper,  2U  Cb. 
Dlv.611;  Mead  v.  Insurance  Co.,  (Mara.) 
32  N.  E.  Rep.  945:  Kyle  v.  Kavanagh.  101 
Masa.  356;  Baffles  t.  Wlchelhans,3  HarL 
&C.  906. 

MORTON  and  BARKER,  JJ..agraewltk 
this  opinion. 


Digitized  by  Google 


JUL) 


GSEBAB  «:  WILEIAlfS. 


407 


a45  111.  am 

ORBBAB  «t  al.  t.  WILUAMS  et  al.> 
(Su]>reme  Ooart  of  HUjuIb.  June  19.  1893.) 
Chabitiib— PuBua  Liburt  —  Constbuotion  or 

WlU^EtiniTT  FRACnCE—DESOBNT. 

1.  Wliere  a  bill  to  contest  the  validity  of 
a  wilt  alleges  that  the  testator  died  seised  of 
land  In  other  states,  without  alleging  what  the 
laws  of  those  states  are,  it  Is  no  ground  for 
oTermling  a  demorrer  to  the  bill  that  the  effect 
of  snstaining  the  demurrer  will  be  to  prevent 
the  complainant  from  proving  the  laws  of  sucb 
other  states. 

2.  Where  a  will  directs  the  conTersion  of 
all  the  testator's  iffoperty  into  money  for  the 
panose  of  carrying  oat  the  proTisions  of  the 
will,  and  contains  a  valid  residuary  bequest, 
the  heirs  have  no  standing  to  contest  the  valid- 
ity of  Bpedfic  legacies,  since  the  annulling  of 
sudi  legacies  could  not  benefit  the  heirs,  but 
would  merely  increase  the  residuary  bequest. 
44  HL  App.  407,  affirmed. 

3.  Bev.  St.  1891,  c.  39,  8  12.  wUch  declares 
that  "all  Bxmik  estate,  both  real  and  personal, 
as  is  not  devised  or  beQueathed  In  the  last  will 
and  testament  of  any  person,  shall  be  distrib- 
ated  in  the  same  manner  as  the  estate  of  an 
intestate,"  has  no  application  to  void  legadea  in 
a  will  containing  a  v&lid  residnary  bequest.  44 
111.  App.  487,  affirmed. 

4.  The  sUtute  of  43  Eliz..  in  regard  to 
charitable  uses,  is  in  force  in  Illinois. 

5.  A  bequest  "for  the  auction,  creation, 
maintenance,  and  endowm^t  of  a  free  nublie 
library"  in  a  large  city  Is  a  charitable  beqnest, 
and  uierefore  not  subject  to  the  rule  against 
perpetnities.  44  Bl.  App.  ^7,  affirmed. 

6.  A  bequest  to  trustees,  of  all  the  testar 
tor's  residuary  estate,  to  s^  the  same  for  the 
establishment  of  a  free  public  library,  followed 
by  a  direction  to  them  to  organize  a  corpora- 
tion to  manage  the  library,  does  not  consntute 
an  executory  devts^  since  the  vesting  of  the 
bequest  is  not  conditional  upon  the  formation 
of  the  ccoporatlon.  44  111.  App.  4S3fl,  affirmed. 

7.  l%e  Insertion  in  the  wul  of  a  clause  au- 
thorizing  the  trustees  to  set  apart  each  part  of 
the  estate  as  they  may  de^  proper,  and  to 
pay  from  the  income  of  such  part  all  costs, 
charges,  and  expenses  of  carrying  oat  the  pro- 
Tisioiu  of  the  will,  does  not  invalidate  ^e  re- 
aiduary  bequest,  by  rendering  it  uncertain,  since 
tile  trustees  are  not  thereby  authorized  to  act 
arbitrarily  or  uQreasooably  in  fixing  the  sum  to 
be  so  set  apart.  44  HI.  App.  ^7,  affirmed. 

8.  Nor  does  such  dause  authorise  the  trus- 
tees to  use  part  <A  the  trust  fond  for  nonchari- 
table  purposes. 

Appeal  from  appellate  coart»flnt  dis- 
trict. 

Bill  by  Donald  Crerar,  Peter  Crerar, 
Mary  Crerar,  Catherine  Cramb,  Ellzabetii 
McGregor,  Dancan  Stewart.  Alexander 
Stewart,  Peter  Stewart,  Margaret  Crerar, 
JEUiiabetta  Menitea,  Catberlne  Forsythe, 
and  Elisabeth  MelntoBh  agalDst  Norman 
WUllamB  and  HuntlnijtOD  W.  Jackson, 
IndlTidually.and  aa  executors  or,aDd  tras- 
teea  Doder,  the  laet  will  of  John  Crerar, 
deceased,  the  trustees  of  the  Second  Pree- 
byterian  Church  of  Chicago,  the  Second 
Presbyterian  Church  of  Chicago,  and  the 
Chicago  Literary  Clnb,  to  have  certain 
beqaests  In  aald  will  declared  void.  The 
bill  was  diamiaaed  on  demurrer,  and  the 
appellate  court  affirmed  the  decree.  Com- 
plainants appeal.  Afflrmed. 

F.  A.  Btlrtan,  (A.  W.  Browne,  A.  B. 
Jenks,  and  W.  A.  Cannea,  of  counsel,)  for 

■Reported  by  Louis  Boisot,  Jr.,  Bsq,  of  the 
OUeago  bar. 


appellante.  James  L.  High,  Williams, 
Holt  &  Wheeler,  and  Lyman  A  Jackson, 
(JotanH.  UQlke7,of  conns^fur  appellees. 

WILKIN,  J.  This  was  a  bill  In  chan- 
eery,  by  appellants  against  appellees,  pray- 
ing that  certain  claases  In  the  last  will  of 
John  Crerar,  deceased,  he  declared  void, 
and  the  beqaests  therein  named  decreed  to 
them,  as  heirs  at  law.  The  clrcnlt  court 
of  Cook  county  sustained  a  general  demur- 
rer to  tba  bill,  and  entered  a  decree  dis- 
missiaK  It  at  the  costs  of  the  complain- 
ants. This  ia  an  appeal  from  the  Jodgs- 
ment  of  the  appellate  court,  affirming  that 
decree.   44  1)1.  App.  497. 

A  copy  of  the  will,  consisting  of  62  para- 
graphs or  clauses,  was  filed  with,  and 
made  a  part  of,  the  bill.  The  validity  of 
the  instrument  as  a  whole  is  not  ques- 
tioned, but  eight  of  the  bequests  therein 
named  are  alleged  to  be  void  for  tbe  rea- 
son that  the  language  used  by  the  testator 
Is  Insufllcient,  in  law,  to  make  valid  testa- 
mentary gifts.  Those  bequests  are  as  fol- 
owa:  "SSd.  The  silverware  now  at  Tif- 
fany's, and  the  books,  pictures,  ware,  and 
fumltors  belonging  to  me,  I  direct  to  he 
distributed  among  my  personal  friends  by 
my  executors  and  trustees.  In  suclt  manner 
as  they  shall  deem  best."  **25th.  1  give 
and  bequeath  to  the  trustees  of  the  Sec- 
ond Presbyterian  Church  of  Chicago,  for 
and  on  account  ol  said  chureh,  so  long  as 
said  church  preserves  and  maintains  the 
principles  of  tbe  Presbyterian  faith,  tbe 
sum  of  one  hundred  thousand  dollars, 
(9100,000.)  26.  X  give  and  bequeath  to 
the  trustees  of  the  Second  Presbyterian 
Chureb  of  Chicago,  for  and  on  account  of 
the  mission  sctaools  of  said  chureh  In  Chi- 
cago, tbe  sum  of  one  hundred  thousand 
dollars,  (9100,000.00;)  and  It  is  my  desire 
that  the  Income  derived  from  said  sum  of 
onetanudred  thousand  dollars  (flOO.OOO.- 
00)  shall  be  employed  by  said  trustees  In 
such  manner  as  shall  seem  to  them  beat 
and  prudent  for  the  promotion  and  con- 
tinuance of  the  mission  schools  of  said 
chureb."  "83d.  I glveaud  bequeath  to  the 
Chicago  Bible  Society  the  sum  of  twenty- 
five  thousand  dollare.  (f 25,000.)**  -89th. 
Z  glTB  and  beqnsatb  to  Norman  WJlIlama 
and  Huntington  W.  Jackson,  In  tmat,  (or 
and  on  account  of  the  Chicago  Literary 
CInb,  the  sum  ot  ten  thousand  dollars, 
(910,000.)"  "44th.  I  give  and  bequeath  to 
Norman  Williams  and  Huntington  W. 
Jackson  the  sum  of  one  hundred  thousand 
dollars,  (9100,000,)  to  be  expended  by  them 
in  tbe  erection  of  a  colossal  statue  of 
Abraham  Lincoln ;  such  statne  to  be  up- 
on and  within  appropriate  designs  ot 
stone,  iron,  bronze,  or  other  metal;  the 
treatment  ol  the  subject  and  tbe  location 
ol  the  statue  to  be  determined  by  said 
Norman  WllliamR  and  Huntington  W. 
.lackson."  *'49tb.  I  hereby  authorise  and 
empower  myezecutors  and  trustees  to  set 
apart  so  mueb  of  my  estate  or  Invest  such 
a  sum  of  money  as  in  their  Judgment  may 
seem  necessary  and  proper,  and  to  pay 
from  tbe  Income  thereof  all  costs,  charges, 
and  expenses,  Including  the  payment  men- 
tioned in  Item  second,  arising  from,  or  In 
the  course  ot,  the  execution  and  adminis- 
tration of  this  wUl  and  Its  trusts.  Any 


Digitized  by  Google 


468 


HOBTHEASIBBK  BEFOBTEB,  YOL.  84. 


BurpluB  Income  eball  yearly  be  paid  over 
aa4  devoted  to  tlie  purpoees  act  forth  In 
item  50tb,  and  when,  in  the  Jndgment  (if 
my  Bald  exeratora  and  trustees,  It  Ib  prop- 
er, the  principal  sum  hnreln  provided  (or 
•hall  be  paid  over  and  devoted  to  the  pnr- 
posea  Bet  fortb  in  Item  50th.  Fiftieth.  Itec- 
ogniEtng  the  fact  that  I  have  been  a  resi- 
dent of  Chicago  dioce  1862.  and  tbat  the 
greater  part  of  my  fortnne  has  been  ac- 
camulated  here,  and  acknowledging  wltb 
heart7gratitade  the  klndneaa  which  haa 
always  been  extended  to  me  by  my  many 
friends,  and  by  my  baBlneBS  and  social  ac- 
qnalDtancee  and  associates,  I  give,  devise, 
and  bequeath  all  the  rest,  remainder,  and 
residue  of  my  eatate,  both  real  and  per- 
sonal, lor  the  erection,  creation*  mainte- 
nance, and  endowment  of  a  free  publle 
library,  to  be  called  *Tbe  John  Crerar  Li- 
brary ,*  and  to  be  located  In  the  city  of 
Chicago,  lllInoiB,— aprefnrence  being  given 
to  the  south  division  of  the  clty.lnasmiicb 
aB  the  Newberry  library  will  be  located  In 
the  north  division.  I  direct  that  my  exec- 
o tors  and  trastees  cause  an  act  of  incor- 
poration under  the  laws  of  Illinois  to  be 
procnred  to  carry  ont  tbe  pnrposea  of  tUs 
beqnest,  and  I  reqnest  that  Norman  Wll- 
llaras  be  made  tbe  first  president  thereof, 
and  that,  in  addition  to  niy  executors  and 
trnstees,  tbe  following  named  friendB  of 
mine  willact  as  the  first  board  of  directors 
in  Buch  curporatloD,  and  aid  and  assiat 
my  executors  and  trustees  therein,  name- 
ly: Marshall  Field,  E.  W.  Blatcbfurd.  T. 
B.  BlackBtone,  Robert  T.  Lincoln,  Henry 
W.  Bishop,  £dward  6.  Mason,  Albert 
Keep,  Edson  Keith,  Simon  J.  McPherson. 
John  M.  Clark,  and  George  A.  Armour,  or 
their  survivors.  I  desire  the  bnlldlng  to 
be  tasteful,  substantial,  and  fireproof,  and 
tbat  a  sofflclent  fund  be  reserved  over  and 
above  the  coat  of  Ita  construction  to  pro- 
vide, maintain,  and  aupport  a  library  for 
all  time.  I  desire  the  booka  and  periodi- 
cals selected  with  a  view  to  crente  and 
sustain  a  bealthy  moral  and  Christian  sen- 
timent in  tbe  community,  and  tbat  all 
nastinesB  and  immorality  be  excluded.  I 
do  not  mean  by  this  tbat  there  shall  not 
be  anything  but  hymnbooks  andsermonB, 
bnt  I  mean  tbnt  dirty  French  novelB.  and 
all  skeptical  traab,  and  works  of  quea- 
tlonable  moral  tone,  Bhall  never  be  fonnd 
In  this  library.  I  want  Its  atmosphere 
that  of  Christian  refinement,  and  Its  aim 
and  object  the  building  up  of  character, 
and  I  rest  content  tbat  the  friendB  that  I 
have  named  will  carry  out  my  wishes  In 
these  iMrtlenlars. " 

Tbe  first  four  clauRes  of  the  will  (more 
particularly  tbe  fourth)  are  pertinent  to 
the  questions  raised  in  argument,  and 
they  are  as  follows:  "First.  I  hereby 
make,  constitute,  and  appoint  my  friends 
Norman  Williams  and  UontlnKton  Wol> 
cott  Jackson,  both  of  Chicago,  Illinois, 
exeeators  of  this,  my  last  will  and  testa- 
ment, and  trustees  of  my  estate,  and  tbe 
survivor  of  tbem,  or  their  api)olnted  sue* 
ceesors,  to  have  and  to  hold  the  same 
upon  tbe  trusts,  and  aabject  to  the  coodl- 
tiona  and  llmltatlona.  hereinafter  men- 
tioned. Second.  1  hereby  waive,  cub  I 
have  a  right  to  do,  under  the  statutes  In 
aucb  case  made  and  provided,  tbe  giving 


of  bondB  or  security  by  ray  said  execu- 
tors and  truBtees.  As  th«y  have  been 
true  friends  la  life,  so  tbey  will  be  when  I 
am  gone,  and  I  Introat  tbe  management 
of  ray  estate  to  their  Joint  care.  It  Is  my 
wlsb  tbat  my  executors  and  truBtees  shall 
only  be  accountable  for  what  they  re> 
eel ve,  and  not  be  charged  with  any  loss 
unless  it  happen  by  their  cureless  neglect 
or  tuolty  attention;  and  1  will  and  direct 
that  they  shall  be  paid  for  the  execution 
of  this  trust  reasonable  fees  and  cumpen- 
satlon,  together  with  all  costs  and  ex- 
penses Incurred.  Third.  I  direct  that  In 
case  of  the  death.  Incapability,  or  refusal 
to  act  of  either  of  the  foregoing  exncutora 
and  trustees,  or  their  appointed  successor, 
tbat  the  Borvlvor  shall  appoint  such  ex- 
ecutor and  trustee  within  thirty  days 
after  said  death,  Incapability,  or  refusal 
tu  act  of  said  executor  and  trnntee.  or  the 
appointed  successor,  which  appointment 
shall  be  approved  of,  in  writing,  by  one 
of  tbe  Judges  of  the  UDlted  States  circuit 
or  Dnited  States  district  courts  for  tbe 
northern  district  of  Illinois.  Fourth.  I 
give,  devise,  and  t>eqneatb  nnto  my  said 
execntorv  and  Cruatees  all  of  my  property 
and  estate,  of  whatever  name  or  nature, 
real,  personal,  and  mixed,  and  wherever 
Bitaated.  In  trust  nevertheless,  that  la  to 
say,  upon  the  following  trusts  and  con- 
ditions: To  sell  and  dispose  of  all  of  my 
said  property  and  eatate,  except  as  may 
be  hereinafter  apedfled,  and  convert  the 
aame  Into  cash,  at  such  time  or  times,  and 
npon  Buch  terms  and  conditions,  as  to  my 
said  executors  and  trnateea  shall  seem 
meet,  and  to  make,exccate,and  deliver  all 
deeds  of  conveyance  and  other  instru- 
ments in  writing  aa  m^y  be  necessary  and 
proper  for  tbat  purpose;  to  excbans^e,  In- 
vest, and  reinvest  all  or  any  of  my  prop- 
erty; compromise  debts  due  my  estate; 
and  to  do  ail  things  in  the  same  manner 
as  I  might  do  it  living*  and  as  shall  seem 
expedient  and  best  to  them,  tu  enable 
them  to  carry  ont  tbe  purposes  and  in- 
tents of  this,  my  laat  will  and  testament.  * 
Tbe  first  ground  of  reversal  Is  that  tbe 
circuit  court  erred  In  not  overruling  tbe 
demurrer  to  the  bill,  that  the  complain- 
ants might  prove  tbe  lawB  of  tbeBtates 
of  New  Torfe,  Iowa,  and  Texas  applicable 
to  the  construction  of  said  will,  it  being 
alleged  In  the  bill  tbat  the  testator  died 
seised  of  real  estate  situated  In  those 
states.  Waiving  ull  other  answers  to 
this  point,  It  is  sufficient  to  say  the  bill 
falls  to  allege  what  the  laws  of  those 
states  ere  In  tbat  regard,  and  they  were 
not,  therefore,  tbe  subject  of  proof.  The 
demurrer  admitted  all  facts  well  pleaded, 
but  nothing  more.  It  will  scarcely  be 
contended  that  a  demurrer  to  a  pleading 
should  be  overruled  In  order  to  allow  a 
party  to  make  proof  of  tacts  not  alleged 
therein.  Tbe  first  point  Is  clearly  unten- 
able. 

It  is  not  denied  that  there  la  an  at> 

tempt,  by  the  provisions  of  the  flttletli 
clause  of  the  will,  to  make  a  general 
residuary  bequest  of  all  the  testator's  es- 
tate. Each  of  the  other  paragraphs  called 
in  question  are  express  gifts  ut  person* 
ulty,  all  except  tbe  first  being  in  money. 
This  naturally  follows  from  tbe  provl* 


Digitized  by  Google 


zn.) 


GBEOAB  «.  WILLTAICS. 


469 


•tooB  made  In  the  fourth  paragraph,  whlnh 
reqnlres  tbeexecators  to  convert  the  en* 
tire  estate,  except  afew  articles  of  personal 

Property  afterwards  nameil.  Into  cash, 
'he  legacies  thronghout  the  wltl  are 
tberelore  of  puraonal  property,  aod  the 
will  mast  be  so  eonatmed.  Blsp.  £q.  807. 
Ah  was  aaid  by  Caton,  J.,  In  Baker  r. 
Copenharffer,  15  111.  104:  "Here  was  a  de- 
vise of  real  estate,  wjileh,  by  the  provialons 
of  the  win,  waBtobeconvertedinto  muney, 
and  that  money  distributed  among  the 
devisees.  ThlB.lt  Is  admitted  on  all  hands, 
must  be  treated  aa  a  devise  of  money,  and 
not  of  land.  **  See,  altio,  Jeunhi  ks  v  . 
Smith.  29  111.  116;  Bankiu  t.  Bankln,  36 
III.  306.  It  iB  trae  that  the  directions  to 
convert  all  of  the  property  Into  money 
are  atated  to  be  for  the  purpose  of  carry* 
loK  ont  the  provisions  of  the  will,  bnt  It 
does  not  therefore  follow,  as  contended 
by  conosel  for  appellants,  that  If,  by 
reaaon  of  the  Illegality  ot  the  residuary  or 
other  clauBCB  of  the  will,  the  gift  or  gifts 
therein  fall,  the  purposes  of  the  couverslon 
will  cease.  The  conversion  directed  by 
the  testator  is  not  for  the  payment  ot  f  lie 
residuary  beqoest  only,  or  any  particular 
legacy,  and  therefore  the  purposes  of  the 
cttnversion  will  not  be  accompllHtied  un- 
til at  least  the  legacies  which  areadmitted 
to  be  valid  are  paid.  But  to  say  that 
the  gifts  made  by  the  will  are  not  gifts  of 
personalty,  and  the  will  ts  not  to  be  so 
construed  because  the  bill  questloua  the 
validity  of  those  gifts,  Is  to  beg  the  whole 
qaestion. 

-  The  ease  of  Haward  v.  Peavey,  128  HI. 
480,  21  N.  B.  Bep.  608,  In  no  way  confliets 
with  what  la  here  aald.  It  was  there  held 
that  under  the  will  of  James  Haward  the 
oxecntors  were  given  a  power  to  sell  real 
estate,  but  that  no  Imperative  duty  to  do 
BO  was  Imposed  upon  them,  and  therefore 
then  was  no  equitable  conversion  of  the 
land  Into  money.  By  the  fourth  rlanse 
of  this  will  the  duty  tu  convert  all  prop- 
erty Into  money  la  Imperative.  Not  a  ain- 
gle  bequest  can  be  found  In  this  will  which 
can  be  satisfied  without  the  payment  of 
money,  except  the  thirty-second,  and  that 
is  to  be  paid  in  specific  articles  of  personal 
property.  It  is  the  well-settled  rule  that 
all  lapsed  or  void  glfta  of  personal  prop- 
erty fall  into  a  general  resMnary  bequest. 
Instead  of  being  treated  as  Intestate  estate 
descending  tu  the  heir  at  law,  unless  a  con- 
trary intention  on  the  part  of  the  testator 
clearly  appears.  The  rule,  and  reason  tor 
it,  are  clearly  stated  lu  CambridRe  v. 
Bous,  8  Ves.  12,  and  substantially  adopt- 
ed In  Taylor  v.  Lucas,  11  N.  C.  215,  as  fol- 
lows: "No  rule  Is  better  ratabllshed,  as 
to  personal  estate,  though  it  is  other- 
wise  aa  to  real,  than  that  a  residuary 
clanee  carries,  not  only  everything  not 
disposed  of,  but  everything  that  In  the 
event  turns  out  not  to  be  disposed  of,  us 
by  lapse,  and  the  other  means  specified  In 
the  ensee.  Ellison  v.  Cookson,  1  Ves.  Jr. 
109,110;  Humphr(7  v.  Tayleiir.lAmb.lSS; 
Cambridge  v.  Rous.  8  Vea.  25;  Sbanley  v. 
Baker.  4  Ves.  782;  Bengongh  v.  Walker,  15 
Vea.  609.  The  law  raises  a  presumption 
In  favor  of  the  residuary  legatee,  aicainst 
everyone  except  the  particular  legatee." 
Thia  rule  baa  beea  lecognlxed  and  ap- 


proved by  the  court  In  Mills  r.  Newberry, 
112  111.  123.  and  Society  v.  Mead,  181  111. 
838,  23  N.  E.  Rep.  60S. 

Bnt  it  is  Insisted  on  behalfof  appellants 
that  our  statute  has  changed  the  rule  as 
it  existed  at  common  law.  and  In  support 
of  that  position  section  12,  c.  89,  Bev.  St., 
entitled  "DeMent,"  Ib  cited  and  relied  up- 
on. That  section  is  as  follows:  "Sec.  12. 
All  such  estate,  both  real  and  personal,  as 
Is  not  devised  or  bequeathed  in  the  last 
will  and  testament  of  any  person,  shall  be 
distributed  In  the  same  manner  ns  the  es- 
tate of  an  Intestate;  bnt  In  all  such  cases 
the  executor  or  executors,  administrator 
or  administrators,  with  the  will  annexed, 
shall  have  the  preference  In  administering 
on  the  same."  The  above-cited  decisions 
of  tl  is  court  are  Irreronclluble  with  the 
contention  that  this  statate  has  changed 
the  rale  as  It  formerly  existed,  bnt  It  Is 
clear  that  the  statute  was  Intended  to 
have  no  such  effect.  It  does  not  purport 
to  change  or  modify  any  of  the  rules  of 
law  applicable  to  theconstrnetlon  of  wills, 
but  only  pri^vldes,  as  the  title  of  the  chap- 
ter in  which  It  ia  found  Indicates,  how 
property  shall  descend  which  Is  not  de- 
vlHed  or  bequeathed  in  the  last  will  and 
testament  of  any  f ersou.  If.  by  the  law 
governing  the  construction  of  wills,  prop- 
erty Is  testate  eetate.thestatute  of  descent 
has  nothing  to  do  with  its  distribution. 
It  is  disposed  of  by  the  will.  There  In 
nothing  whatever  In  the  will  before  us  In- 
dicating an  intentlun  on  the  part  of  the 
testator  that  any  partofhlsestateshould, 
under  any  circumstances,  be  treated  as  in- 
testate. On  the  contrary  be  has  attempt- 
ed to  dispose  of  all  ot  his  property,  of  ev- 
ery deacrlptlOD,  by  his  last  will,  executed 
In  conformity  with  the  provisions  of  law; 
and  If  he  has  succeeded  in  making  a  legal 
and  valid  bequest  of  all  the  "rest,  remain- 
der, and  residue"  ot  his  estate  the  law 
casts  Into  that  residuum  all  of  his  proper- 
ty not  otherwise  dlapoaed  of  by  the  ^111. 
How,  then,  can  it  be  said  that  any  part 
of  his  estate  la  "not  devised  or  be- 
queathed" in  his  last  will  and  testament? 
Clearly,  the  statute  has  no  proper  applica- 
tion to  lapsed  or  void  legacies  in  a  will 
containing  n  valid  general  residuary  be- 
quest. If.  therefore,  the  fiftieth  clause  of 
this  win  is  valid,  appellants  can  takenoth- 
Ing  by  their  bill,  even  thnugh  each  ot  the 
other  legacies  questioned  by  them  should 
be  held  void;  any  such  void  legaciesgolng 
to  swell  the  general  residuary  estate,  and 
not  to  the  heirs  at  law  of  the  testator. 
Having  reached  the  conclusion  that  said 
residuary  clause  is  valid,  and  should  be 
given  effect,  the  remainder  of  this  opin- 
ion will  be  devoted  to  tbat  question 
alone. 

As  before  said,  the  Intention  of  the  tes- 
tator to  dispose  of  all  the  remainder  of  his 
estate  by  said  clause  Is  therein  unequivo- 
cally expressed.  That  wilts  must  be  sus- 
tained, and  the  Intention  of  the  testator 
given  effect,  by  courts,  whenever  It  can  be 
done  without  violating  established  ruleu 
of  law,  or  some  public  policy,  ia  a  saying 
so  often  repeated  that  It  has  become  trite; 
but  nevertheless  It  expresses  a  rule  ap- 
plicable to  the  construction  «»f  every  will, 
when  Its  validity,  or  tha  t  ot  any  part  ot  it. 
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la  caHed  In  qneBtloa.  All  parties  concede 
that  In  order  to  eastalntbe  claofie  in  qaea- 
tton  It  must  be  treated  as  ao  attempt  on 
the  part  of  the  teatator  to  make  a  b^qaest 
tocbarity;  and,  wblle  coanael  fur  appel- 
lants do  not  eonfient  tbat  it  le  ancb,  we  do 
nut  nnderfitaod  tbem  to  aerloasly  contro- 
Tert  It.  A  comprebeaaive  lecal  definition 
of  a  charity  or  charitable  ufieie  fglven  by 
Gray,  J.,  in  Jaclteon  r.  PhillipH,  14  Allen, 
556.  (approved  by  Perry  In  bla  work  on 
Trusts,  Tolame  2,  S  697.)  as  follows:  "A 
charity.  In  a  l^al  sense,  may  be  more  tal- 
ly defined  as  a  gift  to  be  applied,  consist- 
ently  with  existing  laws,  for  tbe  benefit  of 
an  indefinite  number  of  persons,  eltlier  by 
briuKing  tbelr  hearts  under  the  influence 
of  education,  religion,  by  rellevInK  their 
bodies  from  disease,  snfferins,  or  con- 
straint, by  assisting  them  to  establish 
themselves  tor  life,  or  by  erectintc  or  main- 
taining public  buildinKSor  works,  or  other- 
wise lessening  the  burdens  of  government. 
It  is  immaterial  whether  the  purpose  Is 
caUed  charitable  In  Che  gilt  Itself  If  it  is 
so  described  as  to  show  that  it  Is  charita- 
ble in  Its  nature."  That  a  gift  "for  the 
erection,  creation,  malncenanee,  and  en- 
dowment of  a  free  public  library,"  in  a 
city  like  Chicago,  falls  within  that  defini- 
tion, cannot  be  seriously  questioned.  All 
the  cases  to  which  our  attention  has  been 
called,  which  rerognixe  the  statute  of  43 
Ells,  as  in  force,  hold  that  such  gifts  are 
to  a  charitable  nse:  Drury  v.  Natick,  10 
Allen.  176;  Dascomb  v.  Uarston,  80  Me. 
223, 18  Atl.  Rep.  888;  Donohaah*a  Appeal, 
86  Pa.  St.  306.  Heuser  v.  Harris,  42  111. 
425,  and  other  cases  decided  by  this  court, 
are  to  the  same  effect. 

But  it  is  said  the  atatate  of  charitable 
uses  is  not  in  force  in  this  state.  It  la  con- 
ceded tbat  this  court  baa  repeatedly  held 
tbat  It  l0,  but  It  is  insisted  that  those  de- 
cisions were  made  without  the  attention 
of  the  court  being  called  to  certain  acts  of 
the  legislature  passed  from  time  to  time 
since  1833;  tbat  now  In  force  being  chap- 
ter 23,  Bev.St.,  (1  Starr  ft  C.St. 422,1  which 
provides  for  tbe  regulation  and  mainte- 
natice  of  state  charitable  Instltatlons. 
These  statutea,  coottsel  say,  "operate  to 
repeal  any  other  statute  ol  charitable  uses 
whatever,  and  none  bat  charities  whose 
title  la  vested  In  tbe  state  were  intended 
to  be  or  are  embraced  within  It.  and  that 
consequently  none  but  the  state  charities 
can  come  within  the  province  of  any  chari- 
table use  act."  This  position  is  unsnp- 
ported  by  the  citation  of  a  single  author- 
ity, or  the  suggestion  of  any  legal  princi- 
ples upon  which  It  can  rest,  and  we  think 
is  wholly  untenable.  Certainly,  the  acts 
referred  to  do  not  expressly  repeal  any 
other  law  of  charitable  uses  in  force  in 
this  state,  nor  Is  there,  so  far  as  we  are 
able  to  discover,  theellghteecinconsiBtency 
between  any  of  them  and  tbe  law  which 
they  are  claimed  to  repeal.  It  cannot 
therefore  be  held  tbat  there  is  a  repeal  by 
ImpliratloD.  Nor  do  we  find  anything  In 
the  opinions  rendered  In  the  casea  holding 
the  statute  of  43  Ellz.  In  force  here  which 
Justifies  the  assamption  that  tbe  laws  of 
this  state  In  force  when  they  were  ren- 
dered were  not  duly  considered.  On  tbe 
contrary.  In  Heuser  t.  Harris,  supra. 
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which  was  decided  in  18B7,  It  waa  Bald: 
"There  befog  no  atatoceio  tblsatate  pro- 
blbiting  ancli  bequests.  It  la  not  a  lair  in- 
ference the  la  wmadElng  power  oi  %IMm  state 
baa  not  regarded  themaslmpolitle:"  thai 
showing  that  the  statutes  then  io  force 
were  taken  Into  consideration.  Ttw  same 
reasons  which  have  hitherto  Inflnenced 
the  court  to  hold  tbe  statute  of  uses  in 
force  In  Illinois  still  exist.  Presumably, 
thld  will,  dlaposlng  of  a  large  estate,  most 
of  which  la  given  to  charity,  wan  made 
with  referraice  to  thoae  decisions;  and  to 
now  overrule  them,  thereby  defeating  the 
clearly-expressed  intention  of  thetestator, 
could  only  be  Justified  upon  the  ground 
that  some  overpowering  reason  demanded 
It.  No  reason  whatever  for  so  doing  Is 
shown,  or  can  be  conceived. 

The  statute  of  charitable  osea,  tben,  be- 
ing In  full  force  In  tbia  atate,  and  the  be- 
quest of  the  renldnary  eatate  (rf  tbe  tnsta- 
tor  being  an  attempt  to  make  a  bequest 
to  charity.  Is  tbat  bequest  valid?  The 
principal  objection  urged  against  it  In  tbla 
court  Is  that  It  is  violative  of  the  "rule 
against  perpetuities. The  argoment  on 
this  point  in  somewhat  extended,  bnt  the 
controveray  tMtween  counael  tnr  tbe  re- 
spective partiee  artsea  rather  from  the  dif- 
ferent constructions  placed  upon  tbe  will 
than  from  conflicting  views  of  the  law.  It 
la  Insisted  on  bebnlf  of  appellants  that, 
while  it  is  generally  said  by  text  writen 
and  courts  that  the  law  against  perpe- 
tuities do<>a  not  apply  to  conveyances  or 
beqoesta  tocbarity,  all  that  la  meant  by 
thatlanguageia  **  tbat  after  property  once 
legally  gets  to  a  charity  tbe  charity  can 
thereafter  bold  it  for  all  time,  1.  e.  in  per- 
petuity, but  does  not  apply  to  property 
before  It  gets  to  the  charity;"  and  tbe 
argument  proceeds  upon  the  theory  that, 
under  the  qaallflcatlon  of  the  general  mle 
thus  stated,  gifts  to  charity,  before  tlury 
become  vested,  are  anbjeet  to  tbe  rule 
against  perpetultiea,  the  same  as  are  gifts 
to  Indlvlduaie.  The  authorities  cited  in 
support  of  this  position  do  not  sustain  it. 
We  think  the  quotation  made  by  the 
learned  counsel  from  Perry  on  Trusts  (vol- 
ume 2,$736)  announces  acorrect  rule,  vis.: 
"If  a  testator  ties  op  bla  propertar  for  a 
time,  by  posriblllty,  longer  than  a  life  or 
Uvea  in  being  and  twenty-one  years  and 
nine  months,  and  then  gives  it  over  to  a 
charity,  the  gilt  to  charity  Is  void,  because 
of  the  perpetuity  In  the  first  taker."  The 
rule  thus  stated  does  not,  however,  bear 
the  construction  placed  upon  It  by  the  lan- 
guage itself,  as  well  as  that  which  imme- 
diately follows  it,  where  the  author  says: 
**  But  a  gift  may  be  made  to  a  charity  not 
In  esse  at  the  time,  to  come  into  existence 
at  some  uncertain  time  In  the  fnture.  pro- 
vided there  la  no  gift  of  the  property  In  tbe 
first  instance,  or  perpetuity  In  a  prior 
taker.  So  where  property  was  given  to 
one  charity,  to  go  over  to  anotberlna 
certain  event.  It  was  allowed  to  go  over 
to  the  second  charity  after  a  lapse  of  two 
hundred  years,  on  the  ground  tbat  it  was 
no  more  a  perpetuity  In  one  charity  than 
another. "  Blspham,  in  his  Principles  of 
Equity,  (section  132,)  after  stating  that  a 
charitable  use  Is  not  subject  to  the  ordi- 
nary rules  prohibiting  the  creation  of  per- 
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petaitlee,  also  nayt:  "If,  bowever,  tfae 
cliarttatile  trust  Is  nut  to  vest  until  after 
tbe  determlaatloD  of  a  prior  fflft,  aud  that 
prior  fflft  may,  by  poutblllty.  last  longer 
than  tbe  time  allowed  by  law,  tbe  gift 
<iver  to  cbarlty  will  be  void  t)ocauiie  of  the 
perpetuity  in  the  first  taker."  See,  also, 
18  Amer.  &  Eng.  £ne.  Law. pp. 363,864.  It 
will  tliuB  be  aeeu  that  Id  order  to  bring  a 
tflft  to  ebarlty,  which  to  to  vest  In  the  fu- 
ture, wltbln  tbe  law  against  perpetaltles, 
uuderthe  rule  cited, tbere  must  bea  ** prior 
gilt,"— a  "Mrst  taker."  In  the  gift  under 
consideration  there  Is  no  bequest  to  a  pf^r- 
aoD  or  corporation  other  than  tbe  charity 
therein  aained.  In  other  words,  there  Is, 
by  the  terms  of  this  will,  no  prior  gift  or 
flmt  taker.  In  Andrews  t.  Andrews,  110 
III.  2S0.  this  court  said:  "Jt  Is  urged  that 
this  clause  creates  an  estate  In  tbe  nature 
of  a  perpetuity,  whicb  the  law  prohibits; 
that  the  law  will  not  permit  estates  iu 
land  to  be  tied  up  longer  than  lor  a  life  or 
lives  lu  beiug  and  twenty-one  years,  and, 
In  caseof  a  poHtboniousblrtb,  nine  months 
more,  after  tbe  temilnatlon  of  tbe  Ufa  es- 
tate, and,  as  this  clause  prohibits  the  sale 
of  the  land  tor  twenty-five  years  after  the 
death  of  tbe  last  surviving  tenant  for  life, 
the  devise  falls  within  the  prohibition  of 
the  rule.  This  would  seem  to  be  true,  un- 
less It  falls  within  the  exception  in  favor 
of  conveyances  and  devises  to  charitable 
uses.  In  the  case  of  Heiiser  v.  Harris,  42 
III.  425,  It  was  held  that  the  statute  of  43 
Elli.  c.  4,  Is  In  force  tn  this  state,  and  It 
operates  to  exclude  coDveyaDces  and  de* 
rises  for  such  OSes  from  the  operation  of 
the  rule  against  perpetuities.  This  we  re- 
gard the  law  of  this  Jurisdiction,  and  tbe 
rule  conforms  to  tbe  adjudged  cases  In 
England,  under  that  statute,  and  those  of 
various  states  of  the  Union  where  that 
atutote  la  in  force." 

By  another  branch  of  tbe  argament  of 
counsel  for  appellants.  In  support  of  the 
contention  that  this  gift  Is  in  violation  of 
tbe  law  of  perpntulties.it  is  insisted  that 
it  Is  1b  the  nature  ot  an  executory  devise, 
aod  it  is  said  that  "tbe  testator  Intended 
to  limit  a  contingent  lotnra  Interest  In  the 
aatnre  of  an  aecntory  devise,  the  eontln- 
^ncy  depending  upon  tbe  creation  of  a 
corporation  by  tbe  legislature  capable  of 
taking  for  the  purposes  expressed  In  the 
-will,  and  in  perpetuity;"  "that  thecrea- 
tion  of  the  corporation,  with  capacity  to 
take,  for  the  purposes  declared  and 
limited  In  the  will,  is  a  condition  precedent 
to  the  vesting  of  tbe  gift.  **  And  it  is  con  • 
tended,  upon  the  authority  of  Chamltei^ 
lay ne  v.  Brockett,  L.  B.  8  Ch.  App.  206,  and 
otheraQthorltiescIted :  "If  tbeglftin trust 
for  cbarlty  is  Itself  conditional  upon  a 
fature  and  uncertain  event.  It  Is  subject, tn 
our  judgment,  to  the  same  rules  and  prin- 
ciples asanyother  estate, depending  forlts 
coming  in  to  existence  upon  a  condition  pre- 
cedent. If  tbe  condition  Is  never  fulfilled, 
the  estate  never  arises.  If  It  is  so  remote 
and  Indefinite  as  to  transgress  the  limits 
of  time  prescribed  by  the  rules  of  law 
against  perpetuities,  the  gift  fails  ah 
Initio."  The  answer  to  this  position  Is, 
the  gtft  In  question  Is  neither  conditional, 
nor  upon  a  future  and  uncertain  event. 
The  organicatlun  of  t'ueeorporatlon  men- 


tloned  In  the  will  Is  not  a  condition  pre- 
cedent to  tbe  vesting  of  the  gift.  The 
argument  of  connsel  for  appellants  upon 
this  branch  ot  the  case  proceeds  through* 
out  upon  tbe  unwarranted  assumption 
that  the  bequest  to  the  .Tohn  Crerar 
Library  U  a  gift  tn  futuro.  Wlien  the 
fourth  clause  or  the  will  Is  considered  In 
connection  with  the  flftletb,  it  is  clearly 
shown  that  tbe  residuary  bequest  made 
by  the  fiftieth  is  in  no  sense  executory. 
By  the  fourth  clause  the  testator  says: 
"1  give,  devise,  aud  bequeath  unto  my 
said  executors  end  trustees  all  of  my 
property  aod  estate,  of  whatever  name 
or  nature,  real,  personal,  aud  mixed,  and 
wherever  situated.  In  trust  nevertheless," 
etc.,  "to  sell,"  etc.,  "to  enable  them  to 
carry  out  tbe  purposes  aud  intents  of 
tbis,  my  last  will  and  testament.''  Here 
is  a  present  gift  In  trust  to  cnrry  out  the 
provisions  of  the  will.  One  of  those  pro- 
vlslonsls:  "I  give,  devise,  and  bequeath 
all  the  rest,  remainder,  and  residue  of  my 
estate  for  the  erection,  creation,  raaln- 
tenaDce,  and  endowment  of  a  free  public 
library,  to  be  called  the  'John  Crerar 
Library,*  and  to  be  located  In  the  city  of 
Chicago,  Illinois."  If  the  gift  Is  one  to 
charity  at  all.  It  Is  In  prassenti.  The  Ian. 
guage  Is  susceptible  of  no  other  meaning. 
The  donee  Is  not,  as  Is  assnuied,  a  cor- 
poration to  be  created  In  the  future.  The 
object  of  tbe  testator's  bounty  Is  not  tbe 
corporation  to  be  created  for  the  pur- 
pose of  giving  effect  to  tbe  gift,  bnt  the 
public.  Here  Is'aKltttothegeneral  public 
use,  which  extends  to  the  poor  as  well  as 
the  rich,"  and  that  is  a  gift  to  charity. 
In  other  words,  as  we  shall  hereinafter 
see.  tbe  gift  to  charity  Is  complete  with- 
out reference  to  any  nf  tbe  suggestlous  or 
diractlons  of  the  testator  as  to  bow  the 
bequest  shall  be  carried  Into  effect,  and 
therefore  tbe  tact  that  the  time  within 
which  the  corporation  is  to  be  organized 
to  not  limited,  and  it  may  not  come  Into 
existence  within  tbe  period  allowed  for 
tbe  vesting  of  future  estates.  In  noway 
affects  the  validity  of  the  gift.  The  cor* 
poration  may  never  be  created,  and  sttll, 
tbe  gift  being  to  a  charitable  use,  It  will 
be  upheld.  See  Jones  v.  Habersham,  107 
U.  8. 174,  '2  Sup.  Ct.  Rep.  336.  In  Gray  on 
Perpetuities  (section  607)  it  to  said: 
**But  If  the  court  can  *>ee  an  lutentlon  to 
make  an  unconditional  gift  to  charity, 
(and  the  court  Is  very  keen-elghted  to 
discover  this  Intentloo,)  then  tbe  gift  will 
bo  regarded  as  immediate,  not  subject  to 
any  condition  precedent,  and  therefore 
not  within  the  sroiseof  the  rule  against 
perpetultlee."  We  have  given  the  argu- 
ment of  counsel  In  support  of  their  con- 
tention that  the  bequest  of  the  residuum 
of  the  estate  under  this  will  is  void,  under 
the  rules  of  law  against  periwtuities,  a 
patient  consideration,  and  carefully  ex- 
amined the  authorities  cited  in  support 
thereof ;  and  we  are  unable  to  discover 
any  satisfactory  reason,  or  sound  princi- 
ple of  law,  npon  which  tbelr  contention 
can  be  sustained. 

It  is  earnestly  contended  In  tbe  brief 
and  argument  hi  the  appellate  court,  re- 
flled  here,  that  the  bequest  named  lu  tbe 
fiftieth  clanse  Is  void  for  uncertainty  as  to 
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the  finbject-matter  of  tbo  gilt,  and  tiecanm 
tbeexecatora  and  tmatnes  are  authorized, 
aB  ia  said,  to  expend  a  portion  of  the 
reBldoary  estate  for  purposes  ''noncbari- 
table."  Tbeae  coDtentloos  are  both  based 
upon  tbe  tbeory  that  the  forty-nioth 
clause,  directing  tbe  execaturs  and  trus- 
tees toset  apart  a  food  to  raise  an  incoDoe 
oat  of  wbfcb  to  pay  all  costa,  cbarRes, 
etc.,  arising  In  the  administration  of  tbees- 
tate  and  executing  the  will,  gives  the 
executors  and  trustees  the  power  tu  fix 
arbitrarily  the  amount  of  that  fund,  and. 
In  thtslr  own  unlimited  discretion,  say 
when  it  sbail  go  to  tbe  'rest,  remainder, 
and  resldoe**of  tbe  estate,  and  alsotbat 
the  fund  to  be  so  provided  can  be  expend- 
ed by  the  trustees  for  purposea  other  iban 
tbe  charity  named  In  the  fiftieth  clause, 
and  therefore  for  purpoues  "nonchari- 
tabie."  If  the  forty-ninth  clause  is  sus- 
ceptible of  tbe  construction  thus  placed 
upon  it,  It  should  doubtless  be  pro- 
nounced void,  but  we  are  unabla  to  see 
why  even  then  the  flftletb  claase  shoald 
fall  with  it.  The  latter  Is,  In  and  of  ItseU, 
a  complete  residuary  bequest  of  all  the  es- 
tate of  the  testator.  If  the  directions  set 
forth  In  tbe  forty-ninth  clause  should  be 
stricken  out  entirely,  tbe  residuary  bequest 
would  be  unaOected,  except  that  tbe  costs 
and  expenses  of  adminlBtratioaaud  carry- 
iDflT  out  the  trusts  mentioned  in  tbe  will 
would  be  paid  out  of  the  principal  of  the 
residuum,  instead  of  from  the  Income  of 
a  portion  of  It.  But  the  conatruction 
placed  upon  the  forty-ninth  clause  can- 
not. In  our  opinion,  be  maintained.  It  is 
to  be  construed  together  with  the  fiftieth 
clause,  and  read  as  though  It  were  a  part 
of  it,— as  was  said  In  tbe  opinion  by 
Judge  Tnley,  adopted  by  the  appellate 
court,  as  though  It  had  followed  that 
clause,  instead  of  preceding  It.  In  either 
way,  without  changing  tbe  legal  effect  of 
tbe  provisions  of  the  will,  the  Intention  of 
the  testator  la  made  clear  that  any  fund 
set  apart  under  tbe  torty-nintb  clause 
should  be  reararded  and  treated  aa  a  part 
of  the  estate  bequeathed  by  the  flftletb 
clause. 

Neither  are  we  able  to  concur  In  tbe 
view  that  the  two  clauses,  taken  togeth- 
er, are  arbitrary  powers  to  the  executors 
and  trustees  to  fix  the  amount  of  the  prin- 
cipal fund  to  be  set  apart  under  tbe  fbrty- 
nintb  clause,  or  to  say  when  It  shall  be 
paid  over  to  the  residuum.  They  are  an- 
tboriied  to  set  aside  a  proper  a  m<mnt  to 
raise  an  income  to  pay  certain  charges 
and  expenses,  all  of  which  are  either  fixed 
by  law,  or,  by  the  terms  of  the  will,  must 
be  reasonable.  A  court  nf  chancery  could 
unquestionably  restrain  any  attempt  on 
tbe  part  of  tbe  eiecotora  or  trustees  to 
act  arbitrarily  or  unreaiionably  la  exercis- 
ing tbe  antbority  thus  conferred  upon 
them.  2  Story,  Bq.  Jur.  §  1191 ;  Happy  v. 
Morton.  88  111.  398.  That  clause,  as  we 
understand  It,  gives  the  executors  and 
trustees  no  greater  power  than  they 
would  have  had  without  It,  It  only  au- 
thorises them  to  exercise  the  power  given 
tbem  by  the  law  In  a  particular  way. 
The  testator  having  directed  that  the 
trustees  named  In  his  will  should  be  paid 
"reaaonable  fees  and  compensatloD,"  such 


lees  and  eompensatlon  become  a  legal 
charge  against  his  estate,  and,  together 
with  the  costs  and  charges  of  administra- 
tion, and  carrying  out  tbe  provtslona  ol 
tbe  will,  would  be  payable  ont  of  tbe  rest, 
remainder,  and  residue  of  tbe  estate,  ud- 
der  the  supervision  and  direction  of  s 
eonrt  of  cbancery.  withont  tbe  forty-ninth 
clause,  or  any  other  specific  directions  to 
that  effect.  A  court  of  cbancery  would, 
in  the  absence  of  any  Huch  provision,  com* 
pel  the  payment  thereuf,  at  tbe  same  time 
protecting  theeatate  against  all  unreasoD- 
able  or  Illegal  charges.  It  will  do  tbe 
same.  If  necessary,  by  way  of  enforcing 
tbe  provisions  of  clause  49. 

It  Is  still  more  dl£Qcult  to  perceive  upon 
what  legal  principle  it  can  be  said  that 
under  tliedlrectlona  of  this  clause  the  exec- 
utors are  authorised  to  expend  any  port 
of  the  residuary  estate  for  purposes  "noo- 
charitable,"  within  the  meaning  of  what 
was  said  In  Mills  v.  Newberry,  112  111.  123, 
or  in  Taylor  v.  Keep,  2  lU.  App.  aS8,  vli.: 
"U  the  language  of  the  gilt  or  devise 
leaves  to  tbe  trustee  a  discretion  to  ex- 
pend ttaefoad  for  a  purpose ooacbaritable. 
or  for  purposes  partly  charitable  and  part- 
ly noncharitable,  It  will  nut  be  upheld." 
Will  It  be  seriously  contended  that,  be- 
cauie  the  executors  and  trustees  are  an- 
thorized  to  pay  the  legal  costs  and  charges 
against  the  estate  out  of  tbe  residuum, 
therefore  they  have  a  discretion  to  ex- 
pend a  part  of  the  charitable  ^ft  for  pur- 
poses noncharitable?  I(  so,  in  every  case 
where  n  testator  directs  his  executors  to 
pay  all  coats  and  expenses  of  administra- 
tion, and  carrying  into  effect  bis  will,  and 
bequeaths  the  resldnam  of  taia  estate  to 
charity,  the  gift  to  charity  would  be  void, 
whereas.  It  be  gave  no  express  dlrectiwon 
as  to  such  copts  and  charges,  the  gift 
would  be  valid,  although  the  residuum  ol 
his  estate  would  be  chargeable  with  sacb 
costs  and  expenses.  It  will  be  cibaerved 
that  this  wilt,  by  a  plan  adopted  by  the 
testator,  protects  the  whole  of  tbe  princi- 
pal of  the  residue  of  bis  estate  from  the 
payment  of  costs  and  expenses.  Even  any 
surpios  of  the  Income  out  of  which  costs, 
etc.,  are  to  be  paid  Is  appropriated  to 
charity.  It  is  difficult  to  see  bow  an  in- 
tention could  be  more  clearly  expressed 
that  all  the  rest,  remainder,  and  reaidue 
ol  an  estate  ahoaid  be  expended  for  a 
charitable  use  than  is  here  shown.  . 

The  further  contention  that  said  beqnrat 
Is  void  because,  as  is  said,  the  corporation 
provided  fur  lu  the  fiftieth  clause  cannot 
be  legally  organized.  Is,  we  think,  witbuat 
force.  As  already  said,  the  gift  "for  tbe 
erection,  creation,  and  maintenance,  and 
endowment  of  a  free  public  library  "  Is  a 
good  gift  to  charity,  whether  the  corpo- 
ration is  organised  or  nut.  We  entertain 
no  doubt  that  tbe  directions  of  the  testa- 
tor as  to  the  manner  of  carrying  out  that 
bequest  can  be  given  practical  effect  noder 
the  laws  of  thia  state,  but.  whether  tiwy 
can  or  not,  the  gift  Itself  Is  nevertheless 
valid.  If  anything  Is  settled  In  ttala  state 
tonehlng  the  law  of  charitable  bequesta. 
It  la  eetublished  by  tbe  decisions  of  tbls 
court  that  all  that  part  of  aald  flftletb 
clause  which  provides  the  manner  of  pot- 
ting tbe  John  Crerar  Library  Into  practical 
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operation  may  be  held  to  be  Impossible  of 
execntloD.  and  the  beqaeat  Bill)  soattdned 
and  carried  Into  eBMt  by  a  court  ol  eq- 
uity. 

No  good  parpoae  wonld  be  aerred  by 
extending  tbia  opinion  In  dlaeoaalng  the 
qneatlon  aa  to  when  tbe  doctrine  of  cypres 
can  be  properly  applied,  In  order  to  give 
eRect  tu  conTeyances  or  hequeats  to  char- 
itable UBes.  It  Is  snfflelent  for  the  pur- 
poaeo  of  tblB  decision  to  know  that  In  this 
«tate  a  court  of  cbaucery  will  consider 
«harlty  as  the  subHtance,  and.  If  the  mode 
pointed  out  in  the  conveyance  ur  will  for 
carrying  it  Into  effect  falls,  will  provide 
another  mode  by  n-hlcb  the  cbarlCy  may 
take  etfRot.  Heuser  v.  Harris,  42  III.  484, 
and  authorities  cited;  Andrews  v.  An- 
•drewa,  110  lU.  228;  Hunt  t.  Fowler.  121  lU. 
£76, 12  N.  £.  Bep.  331.  and  17  N.  E.  Bep. 
481.  These  deelslonR  are  also  full  to  tbe 
point  that  it  la  tbe  fixed  policy  fif  tbe  la  w 
to  nphotd  charitable  beqneata,  and  that 
"courts  Incline  strong^  In  favor  of  chari- 
table gifts,  and  take  special  care  to  en- 
force them."  No  greater  wrong  eonld  be 
^one  the  giver  of  this  magnificent  bequest 
tban  to  defeat  his  clearly-expressetl  wish 
that  tbe  greater  part  of  bis  estate,  amply 
anfflclent  for  the  purpose,  sbonld  be  ex- 
pended In  the  erection,  creation,  mainte- 
nance, and  endowment  of  a  free  public  libra- 
ry  In  a  great  city,  to  bear  his  name,  be- 
■cause,  forsooth.  In  an  effort  to  direct  tbe 
means  of  carrying  out  tbepnrposesofthat 
bequest*  he  may  have  misconceived  the 

Jiractlcablllty  of  some  of  thoae  means,  or 
ailed  to  prescrltM  with  exactncm  when 
and  how  those  means  shall  be  pat  into 
operation.  Our  conclusion  is  that  the  re- 
■flldnary  bequest  in  this  will  is  a  good  and 
valid  gift  to  a  charitable  use.  It  follows 
that  in  our  opinion  tbe  decree  of  tbe  dr- 
■eolt  court,  dismissing  appellants*  bill,  was 
flight,  and  that  It  was  properly  affirmed 
4}y  the  Jndgment  of  the  appellate  eonrt. 
AflDrmed* 


OM  IlL  168) 

VAHKSSn      OATHOLIO  BISHOP  OF  OHI- 
OAGO  et 

(Sapreme  Conrt  of  Illinois.  Jnne  19,  1S93.) 
KuiaoiPAL  C0BP01U.T1011B  —  Vaoatioh  op  Aluit 

— iNJDNCnOll— DAHAGaS— ORDlKA.nOB. 

LThe  power  given  by  Rev.  St  1891,  c 
24,  f  62,  to  city  conndls,  to  racate  streets  and 
alleys,  mar  be  exercisea  whraeTer  the  public 
interests  require  It,  regard! esa  of  the  effect  of 
anch  vacation  npon  the  fee  of  the  street  or 
-alley  vacated,  since  the  fact  that  the  use  of 
the  vacated  land  may  pass  to  a  private  person 
■w  corporation  does  not  neceasarUy  render  the 
vacstloa  an  exsrdse  ot  power  for  ^vate  ben- 
efit. 

2.  Kev.  St  1891,  c.  145,  S  1,  which  pro- 
Tides  Uiat  when  property  is  damaged  by  the 
vacation  of  any  street  or  all^  the  same  shall 
•be  ascertained  and  paid  as  provided  hy  law, 
-does  not  reqolre  the  ascertainment  and  pay- 
ment of  damages  as  a  condition  precedent  to 
the  vacation  of  an  alley  by  the  citr  coancil, 
where  the  council  determine  tliat  no  damage 
resnlts  bom  sueh  vacation,  since  the  persons 
•d aiming  to  be  injured  th«eby  may  collect 

'Reported  hy  Lonls  Bolsot*  Jr.,  Bsq.,  ia  the 
'Chicago  l>ar. 


tbdr  damages  hr  an  aetko  Oatefor.  41  HI. 

App.  74,  affirmed. 

8.  A  property  owner,  whose  only  Injury, 
resulting  from  a  vacation  of  an  aller,  is  tlie 
malung  access  to  the  rear  of  his  lot  less  con- 
venient, has  no  ground  for  enjoining  the  vaca^ 
tioD,  since  his  injury  diffem  from  uiat  of  the 
graeral  public  only  in  degree. 

4.  It  is  not  suffident  ground  for  declaring 
Invalid  an  ordinance  vacating  an  alley  that  it 
was  passed  in  a  batch  of  10  or  more  withoat 
consideration  by  the  council,  where  it  does  not 
appear  that  these  facts  are  shown  by  tbe  rec- 
ord of  the  coundl,  or  that  the  vote  thereon 
was  not  taken  by  ayes  and  nays,  duly  entered 
upon  the  records,  or  tiiat  the  ordmanoe  did  not 
receive  a  dae  numbor  of  votes. 

Appml  from  appellate  conrt,  first  dis- 
trict. 

Bill  by  Ines  b.  Parker  against  the 
Catholic  bishop  of  Chicago  and  the  city 
of  Chicago  to  have  a  city  ordinance  de- 
clared void,  and  a  plat  made  by  the 
bishop  canceled.  Defeodanta  obtained  a 
decree,  which  was  affirmed  by  tbe  appel- 
late conrt.  Complainant  appeals.  Af- 
firmed. 

The  other  tacts  fully  appear  in  the  fol- 
lowing statement  by  KHOPE,  J. : 

John  F.  HtMrr,  owning  a  tract  of  land 
bounded  on  tbe  north  by  an  lE^foot  alley, 
on  the  east  by  Oakley  street,  on  the 
sonth  by  Washington  street,  in  tbe  city  of 
Chicago,  November  4,1858,  snbdlvided  aald 
tract  Into  14  lota,  anmbered  from  1  to  14 
Inrlnslve,  acknowledged  a  plat  of  said 
subdivision,  and  filed  tbe  same  for  record. 
By  tbe  plat  an  alley  was  dedicated  east 
and  west  through  s^ld  tract, south  of  lots 
6,  6,  and  7,  and  also  an  alley  rqnnlnK  from 
tbe  lost'Damed,  north,  to  ttie  'lH-foov 
alley  befbre  mentioned,  ae  shown  In  the 
accompansing  plat;  the  fignras,  other 
than  the  numbers  of  tbe  lots,  representing 
feet  and  fractions  ol  a  foot: 
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In  Jnly,  1890^  the  city  council  of  the  city 
of  Chicago  parsed  an  ordlnfance  vacatins 
an  that  part  of  aald  east  and  west  alley 
throDiEh  said  tract  that  lay  eaKt  ol  the 
east  line  of  said  north  and  south  alley, 
upon  roudltloD  that  the  ownera  ol  prop- 
erty lying  east  of  eald  north  and  Houtb 
alley  should  acknowledge  and  record  a 
plat  dedicating  6  feet  additional  to  said 
north  and  south  alley,  etc.,  which  was 
done,  making  said  alley  18  feet,  Instead  of 
12  feet,  as  shown  In  the  above  plat,  across 
said  lot  6.  Appellanc  filed  her  bill,  setting 
up  the  foregoing  facts,  and  alleging  that 
she  was  owner  of  lot  8  and  part  of  lot  8, 
fronting  on  Washington  street,  and  abut- 
ting on  t be  west  end  of  said  alley,  and 
thatsbid  Catholic  blehop  was  the  owner 
of  lots  10. 11,  12, 18,  14,  and  K.  The  bill 
charges  that  64  aldermen  voted  (or  said 
ordinance,  and  that  no  votes  were  re- 
corded In  the  negative,  but  that  said  ordi- 
nance was  not  considered  by  a  commit- 
tee ol  the  council,  or  by  the  cqqucII,  and 
was  passed  in  a  batch  of  10  or  more  ordi- 
nances, tbere  being  hot  one  roll  call  tor  all 
of  said  ordinances;  that  the  council  did 
not  deliberate  on  it  or  consider  It,  or 
know  what  tbey  were  doing  when  they 
voted  therefor.  It  Is  further  charged  that 
the  ordinance  Is  void  becanse  It  did  not 
provide  for  ascertaining  and  paying 
damages  to  complainant's  property. 
TheblUsets  forth  the  right  to  pass  through 
said  alley  onto  Oakley  street,  and  alleges 
It  to  be  a  valid  and  valuable  propurty 
right,  constituting  an  easement  in  favor 
of  her  lots,  and  further  alleges  tbat  appel- 
lee the  Catholic  blsbop  has  caused  a  pre- 
tended plat  or  subdivision  of  said  prem- 
iseii  to  be  acknowledged  and  filed  for  rec- 
ord, showing  the  said  eastern  portion  of 
said  alley  closed  up,  aud  a  widening  of 
said  nortb  and  aooth  alley,  as  required  by 
tbe  ordinance.  It  Is  alleged  tbat  said 
change  In  tbe  nortb  and  sooth  alley  Is  no 
benefit  to  the  complainant  or  her  prem- 
ises, and  does  not  compensate  her  for  the 
loss  of  tbe  use  of  the  alley  opening  Into 
Oakley  street.  It  Is  also  alleged  tbat  said 
Catholic  bishop  has  entered  upon  said 
alley,  obstructing  the  same,  and  is  threat- 
ening to  build  thereon,  etc,  Tbe  prayer 
Is,  tbat  the  ordinance  be  declared  void; 
that  the  plat  of  said  bishop  be  set  aside 
and  canceled  as  a  cloud  on  complainant's 
easement  In  said  alley;  that  be  be  re- 
quired to  remove  the  obstruction  therein ; 
that  he  be  enjoined  from  closing  up  said 
alley,  or  InterferlDtf  with  complainant's 
right  of  passage  through  the  same.  Gen- 
eral demurrers  were  filed  and  suatained, 
and  the  bill  dismissed,  from  which  com- 
plainant appealed  to  the  appellate  court, 
where  the  decree  was  affirmed,  and  com- 
plainant prosecutes  tbU  further  appeal. 

Kerr  &  Barr,  for  appellant.  Smith  ft 
Harlan,  (John  S.  Miller,  of  coonsel.)  for 
appellees. 

BHOPE,  J.,  (after  stating  the  tacts.) 
It  is  urged  as  ground  of  reversal  tbat  tbe 
fttets  alleged  In  the  hill  sbow  tbat  tbe  city 
coonell  was  without  power  to  vacate  that 
portion  of  the  alley  lying  between  lot  6 
and  lots  10, 11, 12, 13,  and  14,  as  shown  In 


the  platol  Starr's  subdivision,  and  tbatat 
a  condition  precedent  to  the  vacation  of 
tbe  same  It  was  necessary  tbat  the  dam- 
ages to  complainant's  lots  be  ascertalaed 

and  paid.  Tbe  municipality  holds  the 
streets  and  alleys  of  the  city  In  trust  for 
the  general  public,  and  by  tbe  statutela 
given  power  to  vacate  the  same  wheneTer 
the  public  Interest  or  convenience.  In  tbe 
exercise  €it  a  reasonable  discretion.  sbalJ 
seem  to  sneh  aotbority  to  require  It.  Sec- 
tion 62,  c.  'li.  Rev.  St. 

Tbe  argument  sought  to  be  based  npoo 
the  reversion  of  the  fee  of  tb«  street  or 
alley  to  the  dedicator  or  abutting  lot 
owner  is  without  force.  It  can  makenu 
difference,  as  to  the  power  of  the  munici- 
pality, whether  tbe  fee  remains  In  tbe  city, 
reverts  to  theoilglnal  dedicator,  or  passes 
by  oiieratlon  ol  law  to  tbe  adjolnlngowo- 
ers.  Nor  will  the  fact  that  tbe  use  of  tbe 
allpy  or  street  passes  to  a  private  Individ* 
nal  or  corporation  necessarily  render  It  an 
exercise  ,  of  power  (or  a  private,  and  not 
for  a  pnblie,  purpose. 

A  question  of  more  difficulty  arises  upus 
thesecond  contention  mude.  It  la  Insisted 
and  alleged  In  the  hill  tbat  tbevacarioa  of 
tbe  alley  deprived  the  complainant  of  a 
valuable  property  rlgbt,  wblch  she  wonld 
otherwise  enjoy  as  appnrteoaut  to  ber 
lota,  and  that  If  said  alley  was  vacated 
for  a  public  use  or  pnrpose  It  damaged 
her  property,  and  she  was  therefore  enti- 
tled tocompensatloo.  Whlleprivateprop- 
erty  cannot  be  taken  by  public  authority 
(or  private  use.  It  may  be  taken  or  dam- 
aged for  a  public  use  upon  payment  of  Just 
compensation,  to  he  ascertained  by  a  Jury 
In  tbemode  prescribed  bylaw,  (^onst.art. 
2,  S  I8>  It  seems  to  be  well  settled  in  this 
state  that  where  no  part  of  tbe  land  or 
property  of  thecomplalnlngownerls  phys- 
ically taken  {or  ur  In  making  the  proposed 
public  Improvement,  and  tbe  damages 
claimed  to  result  are  therefore  conae- 
qnentlal  only,  this  provision  of  the  consti- 
tution does  not  require  tbe  ascertalD- 
ment  and  payment  of  such  damages  as  a 
condition  precedent  to  the  ezerclae  of  tbe 
right  or  power.  Stetson  v.  Ballroad  Co., 
76111.70;  Patterson  v.Rnllruad  Co.,ld.^S; 
Ballroad  Co.  v.  Scherts,  84  III.  135;  Insnr^ 
ancA  Co.  V.  Heiss,  141  III.  85,  81  N.  E.  Bep. 
138.  It  seems  to  be  sufficient  to  answer 
tbeeonstltutlonal  requirement  that  arem- 
edy  Is  provided  for  tbe  recovery  of  socb 
damages;  and  tbe  name  constrnctton  was 
given,  In  tbe  Stetaon  Case,  supra,  to  tbe 
word  "damaged,"  as  emi^nyed  In  the  act 
to  provide  tor  the  exercise  of  eminent 
domain.  It  was  tbere  held,  and  It  has 
been  repeatedly  sluce  followed,  that  the 
damages  there  referred  to,  were  dlrwt 
and  physical,  resulting  from  a  tablngof 
a  portion  ol  tbe  land,  and  that  where  no 
portion  of  the  land  was  taken  tbe  dam- 
ages snfferRd  are  consequential,  aud  tbat 
condemnation  proceedings  wen  not  re- 
qnired  to  be  Instituted  to  ascertain  tbe 
same. 

it  la,  however,  InslRted  that,  altboQg;h 
no  portion  of  complalnsnt's  propertv  was 
physically  taken,  by  section  1.  c.  145]  Bev. 
St.,  tbe  city  conocU  were  required  to  as- 
certain and  pay  to  complainant  the  dam- 
ages to  her  property,  resulting  from  tbe 
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vacation  at  the  fllla^*  and,  not  bBTlnK 
done  so,  the  ordinance  In  void.  That  see- 
tlonbas  follows:  "That  oocltycaanoU 
of  any  clt7,  *  *  <*  whether  Ineorporat- 
«d  by  special  act  or  oader  an;  general 
law,  ataal]  have  power  to  vacate  or  close 
any  street  or  alley,  or  any  portion  of  the 
aame, except  apon a  tbree-fourthamalorlty 
of  all  the  aldermen  ot  the  city  •  •  • 
aotboriied  by  law  to  be  elected ;  auch  vote 
to  be  taken  by  ayes  and  dobb,  and  entered 
on  the  record?  of  the  council.  And  when 
property  is  damaiced  by  the  vacation  or 
closinK  of  any  street  or  alley  the  same 
ahall  be  aacertalned  and  paid  as  provided 
by  law."  Itlanrged  thattbe latterdaose 
reqalres,  as  a  condition  to  the  vacation 
or  clusinK  of  a  street  or  flller*  that  dam- 
ages be  ascHrtained  and  paid.  It  cannot 
be,  however,  that  the  legislature  intended 
that  in  all  cases  there  afaoald  be  a  Judicial 
determination  as  to  whether  all  the  prop- 
erty lying  adiacent  tu,  or  that  might  in  a 
remote  degree  be  affected  by  the  closing  of, 
the  street  or  alley,  was  damaged  or  not. 
It  Is  only  **  wbeo  property  Is  damaged  by 
the  vacation  or  closing  of  any  street  or 
alley"  that  the  Hame  is  to  be  ascertained 
as  provided  by  law.  It  fa  apparent,  we 
think,  that  discretion  is  rested  In  the 
mDntefpal  anthorttles  to  determine  In  the 
flret  instance  whether  property  wiU  or 
will  not  be  damaged  by  the  proposed  va- 
cation or  rlualng  of  the  atrnet  or  alley.  If 
they,  In  tbeexerelm  ol  a  reasonable  discre- 
tion, find  that  property  will  be  specially 
damaged  by  the  proposed  vacation  or 
closing,  they  should  proceed  to  ascertain 
and  pay  the  same,  as  was  done  In  Meyer  t. 
Tillage  of  TeutopoUs,  131  HI.  653,  2S  N.  E. 
Bep.  9S1.  If,  on  the  other  band,  they  de- 
termine that  no  Injury  will  Innre  to  the 
property  by  tbelr  proponed  action,  they 
may,  by  ordinance  passed  In  conformity 
with  the  statute,  vacate  or  clfwe  such 
street  or  alley.  Any  other  construction 
of  the  statute  wonid  require  the  munici- 
pality to  anmoion  into  court  every  penK»n 
whose  property,  however  remotely,  might 
be  Injured  by  the  proposed  vacation,  and 
would  render  the  ordinance  void.  If  the 
contention  of  appellant  be  correct,  If  It 
Bhonld  afterwards  torn  out  that  a  single 
owner,  whose  property  bad  been  dam- 
aged, had  been  omitted.  The  presump- 
tion la  that  the  city  council,  being  clothed 
with  governmental  functions,  will  dla- 
chargo  Its  duty  as  required  by  law,  and 
that,  where  property  1b  damaged  by  the 
proposed  raeatlon  orclosing  ofany  of  the 
streets  or  alleys  of  the  city,  they  will  as- 
certain and  pay  the  damages  as  required; 
and  this  presumption  will  obtain  until  the 
property  owner  has.  In  an  appropriate 
action,  eetabllsbed  taia  right  to  damages. 
And  the  property  owner  will,  where  no 
proceedings  have  been  Instituted  by  the 
Donlcipality  to  aacertain  his  damages,  be 
remitted  to  bis  remedy  at  law  for  recov- 
ery of  the  same.  Thedetermloatlun  of  the 
city  aothoriltes  cannot,  however,  be  con- 
clusive upon  the  property  owner.  He  will 
be  entitled  to  bhi  day  in  court  to  recover. 
In  aa  appropriate  action  at  law,  all  such 
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special  damages  to  tala  property,  aa  eon- 
trad  IsHngulsbed  from  damages  nesnflem 

lu  common  with  the  public,  aa  will  be  oc- 
casloued  by  the  proposed  vacation.  City 
of  Chicago  V.  Union  Bld'g  AsB'n,102  111. 
879;  City  of  Bast  Ht.  Louis  v.  O'Flynu,  119 
HI.  200, 10  N.  £.  Reo.  S95,  and  cases  cited; 
Biguey  v.  City  nf  Chicago,  102  III.  64;  Mc- 
Donald V.  English,  85  III.  2S6. 

Moreover,  while  the  bill  alleges  that  tbe 
complainant  bad  an  easement  In  the  alley 
vacated,  there  are  no  allegations  sbowlug 
special  damages,  or  Injury  peculiar  to  her 
lots,  or  that  are  In  kind  dlOerent  from 
those  sustained  by  the  general  public. 
Such  special  Injury  or  damage,  differing  In 
kind  from  those  affecting  thp.  general  pub- 
lic, Is  tbe  gist  of  tbe  right  of  private  ae- 
tlon,  and  to  give  the  complainant  any 
standing,  either  In  equity  or  at  law,  must 
be  alleged  and  shown.  It  Is  apparent,  we 
think,— taking  the  allegations  of  the  bill 
as  true,  as  must  be  done,— the  damages re< 
suiting  to  complainant  are  of  the  same 
kind  as  those  sustained  by  the  senerul 
public,  and  differ  only  in  degree,  aa  the 
convenience  afforded  by  use  of  the  alley 
.  would  be  greater  or  less  to  her  tban  to 
othersof  tbe  general  public.  McDonald  v. 
English,  supra;  City  of  East  St.  Louis  v. 
O'Flynu,  supra;  Chicago  v.  Union  Bld'g 
Ass'n,  supra,  and  casus  cited  page  39S. 
Complainant  to  not  deprived  of  access  to 
tbe  rear  of  her  lots,  but  la  inconvenienced, 
doubtleaa,  by  having  to  go  a  few  feet  fur- 
ther to  gain  access  thereto  from  the  ad- 
jacent street.  But  as  said  In  tbe  O'Flynn 
Case,  snpru,  that  "is  tbe  'same  kind'  of 
damage  that  will  be  sustalued  by  all  other 
persons  In  tbe  city  that  might  have  occa- 
sion to  go  that  way;  and,  although  the 
inconveolence  he  may  suffer  may  be  greater 
In  degree  than  to  any  other  person,  that 
fact  would  not  give  him  aright  of  action." 
It  may  be  that  special  damages  have  been 
sustained, not  alleged;  Use, tbe  complain- 
ant may  recover  In  the  appropriate  form 
of  action. 

It  Is  olso  Insisted  that  tbe  demurrer  was 
improperly  sustained  because  It  Is  allied 
in  the  bm  that  theordlnance  vacating  said 
alley  was  passed  In  a  batch  of  10  or  more, 
and  withoni  consideration  by  tbe  council. 
It  Is  not  pretended  that  any  such  facts 
are  abuwu  by  the  record  of  tbe  city  coun- 
cll,or  that  the  vacating  ordinance  did  not 
receive  a  **  three-fourths  majority  of  all  the 
aldermen  of  the  city"  authorised  bylaw 
to  be  elected,  or  that  said  vote  was  not 
taken  by  ayes  and  noes,  and  duly  entered 
upon  the  records  of  tbe  city  council,  as  re- 
quired by  the  section  of  the  statute  before 
quoted.  It  Is  not  necesttary  to  determine 
whether  the  record  might  be  attacked  for 
fraud,  and  It  be  shown  that  tbe  ordinance 
was  not  In  fact  legally  passed.  It  Is 
not  aileiced  or  pretended  that  the  records 
of  the  city  council  do  not  show  tbtf  facts 
requisite  to  a  valid  passage  of  the  ordi- 
nance, or  that  tbe  same  was  corruptly 
or  fraudulently  made.  We  are  of  opinion 
that  the  decree  dismissing  the  bill  was 
properly  entered,  and  tbe  Judgment  of  tbe 
appellate  court  should  be  afBrmed. 
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WZIiLIAUS  T.  YANDERBII/r.« 
I8nia«me  Uoort  of  IHinoLs.    June  10,  1893.) 

HSOHAKIO'B  laiK— IiANDLOKD  AND  TbnanT— FOK- 

teitubb—Waitsb— Equitable  hiss. 

1.  Under  Rev.  St.  1891,  e.  82.  SS  l^  2. 
which  gire  a  lien  to  mechanics  for.  building 
erected  under  contract  "with  the  owner  of 
any  lot  or  piece  of  land,"  snch  lien  to  "extend 
to  an  estate  in  fee  for  life,  for  years,  or  any 
other  estate  which  snch  owner  may  have,"  a 
mechanic  who  does  worlt  on  a  building  under 
contract  with  the  lessee,  whose  lease  is  for- 
feitable on  nonpayment  of  rent,  has  no  lien  aa 
asainat  the  lessor  after  the  lease  has  been  bo 
forfeited,  since  a  lien  on  the  leasehold  estate 
is  subject  to  all  the  conditions  of  the  lease.  40 
lU.         298,  affirmed. 

2.  Where  a  lessor  declares  fbrfdtefl  for 
nonpayment  of  rent  a  lease  giren  to  three 
lessees,  the  fact  that  one  of  tiie  lessees  is  will- 
bur  to  give  up  the  lease  does  not  render  the 
tranfiaction  a  TOlnntary  surrender. 

H.  A  delay  of  23  days  In  declaring  a  lease 
forfeited  for  nonpayment  of  rent  does  not  con- 
stitnte  a  waiver  of  the  right  of  forfeiture. 

4.  A  mechanic  who  makes  improvemeDts 
on  leased  land  under  a  contract  with  the  lessee 
has  no  right  to  an  equitable  lien  on  the  lessor's 
estate  where  the  lessor  has  entered  into  no  ex- 
press or  Implied  ureement  to  pay  for  such  k> 
provements.    40  111.  App.  296,  affirmed. 

Appeal  frum  appellate  eonrt,  first  dis- 
trict. 

BUI  by  CharlM  B.  WUllama  against  Wll- 
Ilam  K.  VanderhlU  to  foreclose  a  mechan- 
ic's Hen.  CumplainaDt  obtained  a  decree, 
wblch  was  reversed  by  the  appellate  court. 
Complainant  appeals.  AfBrmed. 

The  other  facts  fnlly  appear  In  the  fol- 
lowing statement  by  MAGBUDER,  J.: 

This  Is  a  bill  filed  on  September  23,  1889, 
by  the  appellant  asainat  the  appellee  In 
the  superior  court  of  Cook  county,  to  en- 
force  a  Hen  for  work  done  and  materials 
tarnished  opou  a  lot  and  balldlng  In  Chi- 
cago. The  superior  court  rendered  a  de- 
cree on  August  11, 1890.  fiiidlnte  that  the 
complainant,  Williams,  was  entitled  to  a 
lien  upon  said  lot  uad  building  lor  the 
amount  due, and  directing  that,  In  default 
of  payment  within  80  days,  said  premises 
Bhould  be  sold  by  the  master.  Upon  ap- 
peal to  tbe  appellate  court  the  latter 
court  reversed  tbe  decree  of  the  superior 
court,  and  remanded  tbe  cause  with  dlree- 
tiona  to  diamisa  the  bill.  From  such  judg- 
meut  of  the  appellate  court  the  present 
appeal  Is  prosecuted  by  Williams.  On  July 
6.  IdSa,  the  defendant.  Vandnrbilt,  being 
the  holder  of  the  legal  title  to  tbe  proper- 
ty, executed  a  written  lease  of  the  aame 
to  Lewis  Bartels,  James  Crelly,  and  Flor- 
ence E.  Smith  for  five  years  from  Jnly  21, 
1889.  to  July  21.  1894,  at  a  rent  payable  In 
monthly  Installments,  each  In  advance 
upon  the  21st  day  of  each  month  daring 
the  term,  Tbe  lease  proTiiled  that,  It  de- 
fault should  be  made  lo  the  payment  of 
the  rent,  or  any  part  thereof.  It  should  he 
lawfal  for  the  lessor,  on  his  election. 
"  without  notice,  to  declare  said  term  end- 
ed, and  tore-enter  said  demised  prerolaeB," 
etc.  The  runt  tor  the  first  mouth,  from 
July21et  to  August  21st,  was  paid,  and 
tbe  lessees  entered  Into  possession.  On 
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August  2, 1889.  a  written  contract  was  en- 
tered into  between  Bartels.  one  of  the  Ira- 
sees,  and  complalnauc,  Williams,  by  which 
the  latter  agreed  to  make  certain  altera- 
tions and  repairs  upon  Che  balldlng.  Tbe 
installment  of  rent  falling  due  on  AuKQft 
21,  1889,  was  not  paid.  Tbe  lease  was  de- 
clared forfeited  for  the  nonpayment  of  said 
rent,  and  the  appellee,  through  his  agent, 
re-entered  and  took  possession  of  the 
premises  on  ISeptember  18,1889.  It  suffl- 
ciently  appears  from  the  evidence  that  tlie 
lessees  were  and  are  Insolvent.  It  also  ap- 
pears that  the  appellant  bad  nu  money  to 
pay  the  rent  due,  either  before  or  after  the 
forfeiture,  and  that,  after  tbe  re-entry  bf 
the  landlord,  he  asked  for  time  to  rsiHe 
money  to  pay  the  rent  demanded.  Tbe 
evidence  also  tends  toshowthat  appellant 
expected  tn  reimburse  himself  by  a  sale  or 
assignment  or  pledge  as  security  to  some 
third  parson  of  such  new  lease  as  he  migbt 
obtain  after  the  forfeiture,  or  by  makiae 
a  Bale  of  tbe  premises  to  some  third  penos 
at  a  figure  wblcb  tbe  landlord  would  ac- 
cept. 

Oliver  &  Showalter,  for  appellant.  W. 
£.  Foster  and  Robert  MHther,tor  appellee. 

MAGBUDER,  J.,  (atterstatlng  thefacts.) 
Appellant's  contract  for  doing  the  work 
and  famishlag  the  material  In  altering 
and  repairing  the  building  was  with  tbe 
lespee  or  lessnea  of  the  premlaes;  therefore, 
whatever  lien  he  had  under  tbe  contract 
extended  to  the  leasehold  Interest  ooly. 
Section  1  of  tbe  lien  law  (Rev.  St.  1891,  c. 
82)  provides  **  that  any  person  who  sball 
by  contract  •  •  •  with  the  owner  of 
any  lot  or  piece  of  land  furnish  laborer 
materials  *  *  *  In  building,  altering, 
repairing,  or  ornamenting  nny  house  or 
other  building  or  appurtenance  thereto  on 
Roch  lot  *  *  *  shall  have  a  lien  upon 
the  whole  of  auch  tract  of  land  or  lot.  and 
upon  such  bouse  or  building  and  appur- 
tenance, fur  the  amount  due  to  him  for 
such  labor,  material,  ur  services."  Sec- 
tion 2  provides  that  said  Ileo  "shall  extend 
to  an  estate  in  fee  for  life, fur  years, or  aoy 
other  estate,  or  any  right  of  redemptlou 
or  other  Interest  which  such  owner  may 
have  in  the  lot  or  land  at  the  time  of  mak- 
ing the  contract."  2  Starr  &  C.  Ann.  St. 
pp.  1612-151S,  c.  82.  Tbe  party  with  whom 
the  contract  ia  made  by  the  person  fur 
nlHhlng  the  labor  or  materials  la  only  re- 
garded aa  owner,  within  the  ineaDing  ot 
the  law,  to  the  extent  of  the  Interest 
which  he  owns.  It  Is  that  Interest  which 
is  subjected  to  the  Hen.  Hlckox  v.  Greeo- 
wnod,  94  III.  266.  Atenant  forlifeor  yean 
canuot,by  con  tract,  create  a  lien  upon  the 
fee.  He  may,  by  contract,  create  a  Ilea  to- 
the  extent  of  his  right  and  Interest  lo  tbe 
premises,  but  no  further.  McCarthy  t. 
Tarter.  49  111.  53;  Jndaan  v.  Stephens,  75 
111.  27)5.  As  appellant's  lien  extended 
to  the  leasehold  estate  only.  It  did  not 
take  effect  upon  appellee's  legal  title.  Tbe 
statute  whieh  gives  a  mechanic  a  lien  is  lo 
derogation  of  the  common  law,  and  must 
receive  a  strict  construetlou.  Belaufterv. 
Hersey,  9U  111.  70.  It  will  uot  be  applied 
by  the  court  to  cases  which  do  not  fall 
within  its  provlaions.  If  thoae  provisions 
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are  not  broad  enooghjt  la  the  prorlnce  of 
tbe  l^slatore  to  extend  tbem.  Stepheoa 
T.  Holmes.  64  III.  SS6;  HaatlDiedon  t.  Bar- 
ton, Id.  GU3.  A  mecbanlc'a  Ken  wblcb  at- 
tacbea  to  a  leasehold  estate  !■  anbject  to 
all  tbecoDdltlonsoI  tbe  lenae.  Phil.  Mecb. 
UdeDa.  S  1U2;  2  Jones,  LleDfl,  §  1278;  15 
Amer.  &  Eng.  Enc.  Law,  p.  21.  Here  one 
of  the  conditions  of  tbe  lease  was  that.  In 
case  uf  d^nltln  tbe  payment  of  tbe  rent, 
tbe  landlord  conld,  without  notlce.derlare 
tbe  term  ended,  and  re-enter  the  premises. 
A  forfeittire  will  not  be  Implied,  nor  is  it 
favored  by  Che  rales  of  law.  2  Jones, 
Liens.  S 1278.  Bnt  In  the  present  ease  there 
■eems  to  be  no  qaestion  as  to  tbe  rlKbt  of 
tbe  appellee  to  lorfblt  the  lease  ander  Its 
terms,  nor  do  we  see  that  there  can  be  any 
qneatiOD  ae  to  the  effectlveneBB  of  tbe  lor. 
feltnre  which  actaally  took  place.  Tbe 
month's  rent  wblcb  was  payable  In  ad- 
vance on  Angnst  21, 1889,  was  not  paid. 
When  Bartels,  one  of  the  lessees,  wascalled 
upon  to  pay  tbe  rent  In  tbe  early  part  of 
September,  1889,  he  stated  to  appellee's 
agent  that  be  eonld  not  pay  It,  and  that 
bis  colesMes.  Grelly  and  Smith,  were  Irre- 
■pcHialble,  and  unable  to  pay.  Appenant 
knew  tbat  Bartels  bad  notbtnc  bat  a  lease 
of  the  premises  before  be  did  any  work  up- 
on the  building.  He  also  knew,  early  in 
September,  that  default  bad  been  made  by 
tbe  leasees  in  tbe  payment  of  tbe  rent  due 
on  AnKUst  2l8t.  He  and  tbe  Hrcbltect 
who  was  superintending  bla  work  had 
an  Interview  with  appellant's  agent  on 
September  10th,  in  wblcb  It  was  conceded 
tbat  tbe  lessees  were  unable  to  pay  either 
tbe  rent  or  the  amonnt  dne  for  said  work. 
Appellant  was  then  Informed  by  tbe  agent 
that  tbe  lease  would  be  canc^ed  or  forfeit- 
ed wltbin  a  few  days  cm  account  ot  the 
nonpayment  of  tbe  rent  due,  bot  be  made 
no  ufler  to  pay  the  rent,  so  as  to  keep  tbe 
lease  alive,  and  made  no  opposition  to  tbe 
threatened  forieltnreof  the  lease.  The  ap- 
pellee re-entered  the  premises,  In  pursa- 
ance  of  tbe  terms  of  the  lease,  on  Septem- 
ber IStb,  and  took  pasaesalon  of  tbe  same, 
and  at  once  notified  appellant  tbat  be  had 
done  so.  On  September  14th  appellant 
bad  another  interview  with  appellee's 
agent, but  made  no  tender  of  tbe  rent  due, 
nor  any  offer  to  pay  It,  nor  any  eomplnlnt 
that  theforfeltureof  tbelease  bad  not  been 
regular  and  valid.  If  the  lease  has  been 
forfeited,  the  bolder  of  the  lien  most  pay 
.all  arreara  of  rent  to  tbe  lesaor  b^re  be 
can  acquire  tbe  rights  of  tbe  lessee  there- 
under, even  by  purchase.  2  Jones,  Liens, 
5  1278;  Rotbe  v.  Bellingratb.  71  Ala.  65. 

Counsel  for  appellant  Invokes  Che  doc- 
trine tbat.  where  tbe  landlord  elects  tu 
accept  a  surrender  of  the  lease,  be  takes 
back  tbe  premises  sat^ect  to  Hens  existing 
at  the  tlmaagalnst  tbeestate  of  tbe  lessee. 
It  was  said  by  this  court  In  Dobscbnets  v. 
Holllday,  82  111.  sn.  that  the  voluntary 
surrender  of  tbe  lease  to  the  owner  uf  the 
fee  cannot  affect  tbe  lien  upon  tbe  estate 
of  the  leswe  which  attached  durlngthe  ex- 
istence of  the  lease,  and  that  the  merger 
of  the  mtate  ut  tbe  lesoee  with  tbat  ol  tbe 
owners  of  the  fee  would  not  destroy  the 
prertous  lien.  Oasklll  t.  Trainer,  8  Cal. 
884;  Phil.  Mecb.  Liens,  8  192;  8  Jones. 
Liens,  S  187S;  15  Amer.  *  Bng.  Ene.  Law, 


p.  21.  But  In  the  case  at  bar  there  was  a 
forfeiture  ot  the  lease,  and  not  a  volunta- 
ry surrender  of  It.  It  Is  true  that  Bartels, 
one  of  tbe  lessees,  expressed  his  wilUngnees 
to  have  tbe  lease  canceled  in  order  to  get 
rid  of  Orelly  and  Smith,  and  have  anew 
lease,  in  wblcb  he  should  have  an  Interest, 
made  oat  to  the  appellant;  and  thelatter 
desired  a  new  lease  to  himself  when  tbe 
old  one  should  be  forfeited.  There  may  be 
a  parol  sorrender  of  a  written  lease. 
Baker  v.  Pratt.  15  III.  568.  There  may  be 
a  surrender  by  an  abandonment  of  tbe 
premises  by  the  tenant  and  an  entry  Into 
them  by  the  landlord.  2Wood,  Land.  & 
Ten.  pp.  116fr-1173,  S  494.  An  executed 
agreement  to  surrender  may  bu  operative 
as  a  snrrender.  Id.  p.  1169.  Execution  of 
a  new  lease,  with  the  tenant's  consent,  to 
another  person,  who  enters  thereunder 
and  pays  rent,  will  amount  to  a  surren- 
der. Stnble  v.  Dills,  62  111.  432.  An  agree- 
meat,  either  express  or  inferable  frum  the 
conduct  of  the  parties,  to  release  the  orig- 
inal leasee  and  accept  a  new  tenant,  may 
operate  as  a  aurrender.  Fry  t.  Fatrfdge, 
78111. 51.  An  actual  andcontlnuedcbange 
of  possession  by  tbe  mutnal  consent  of  the 
parties  will  amuunt  to  a  surrender  by  op. 
eration  of  law.  DIIIh  v.  Btoble,  81  111.  202. 
But  we  do  not  think  that  an  application 
ot  these  definitions  to  the  conduct  of  the 
parties  herein  will  estubllrih  a  voluntary 
snrrender  of  the  demised  premises.  Crelly 
and  Smith  were  regarded  as  being  averse 
to  a  forfeiture  of  tbe  lease,  and  were  not 
spoken  to  or  eonsalted  about  It.  Indeed, 
It  was  feared  that  a  suit  might  he  nect^- 
sary  to  extinguish  their  Interest.  Even  if 
Barters  wtlltogness  to  have  the  lease  for- 
feited eonld  be  construed  as  aaurrenderon 
his  part,  this  would  not  atlect  tbe  right  of 
OrMly  and  Bmltb.  One  lessee  cannot  de- 
stroy the  rights  of  his  eolessees,  nor  extin- 
guish their  title,  by  conveying  to  bis 
lessor.   Baker  V.  Pratt,  supra. 

it  Is  furthermore  claimed  on  behalf  of 
appellant  that  tbe  appellee  waived  his 
right  to  forfeit  the  lease.  It  Is  said  that 
after  appellee's  right  to  forfeit  tbelease 
accraed  on  August  21, 1889,  be  waited  nn- 
tU  the  IStb  day  of  September  thereafter 
before  taking  any  steps  Towards  forfeiture, 
and  In  tbe  mean  time  permitted  appellant 
to  do  work  upon  tbe  building.  At  com- 
mon law,  where  a  lease  contained  a  con- 
dition for  re-entry  for  nonpayment  of  rent, 
the  law  required  a  demand  of  the  precise 
amonnt  of  the  rent  due,  and  that  it  be 
made  upon  precisely  tbe  day  when  dne 
and  payable  by  the  terms  of  tbe  lease. 
Under  this  strict  rule,  It  may  be  that  the 
appellee.  In  order  to  work  a  forfeiture  of 
tbe  lease,  would  bare  been  obliged  to 
make  a  demand  for  tbe  rent  on  the  21st 
day  of  Aaguet.  Bnt  we  have  held  In  a 
number  of  cases  that  tbe  common-law 
rule  making  it  neresaary  to  demand  tbe 
rent  on  tbe  day  It  falls  due  in  order  to 
cause  a  forfeiture  was  abrogated  by  sec- 
tion 2  ot  the  act  ot  1865,  which  Is  now  sec- 
tlon  9  ot  tbe  act  in  regard  to  landlord  and 
tenant.  2  Starr  &  U.  Ann.  St.  p.  1494,  c. 
80;  Cbadwlck  v.  Parker,  44  111.  826;  Dodge 
T.  Wright,  48  111.882;  Chapman  v.  Kirby, 
48111.  211;  Leary  t.  Pattlson,  66  III.  208; 
Burt  V.  French,  70  111.  264;  Woodward  T. 
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Cune,  73  HI.  241.  .  The  oiere  fact  tbat  tbe 
landlord  did  not  forleit  the  lease  on  the 
very  day  oq  which  tbe  monthly  Install- 
meot  of  rent  fell  dae  did  not  deprive  him 
of  the  right  to  declare  a  {orfeltureoD  some 
subeequent  day.  But  It  Is  said  the  appel- 
lee knew  that  the  leeaees  vere  making  re* 
pairs  and  ImproTementB  upon  the  proper- 
ty during  tbe  period  from  AuKuat  21et  to 
September  ]3th,  and  that  by  RuKerfng 
them  to  do  so  witboat  attempting  to  for- 
feit the  lease  there  was  thereby  a  waiver 
ol  bis  light  olfort^tore  as  oftalnBt  appel- 
lant. A  Btatnte  which  confbra  a  lien  upon 
the  leasehold  interest  must  be  cunstrued 
with  refureace  to  tbe  common-law  rule 
that  tbe  burden  of  repairs  Is  cast  upon  tbe 
tenant,  and  that  tbe  landlord  la  under  no 
Implied  obligation  to  make  them.  2  Jones, 
Liens,  §  1276.  The  estate  of  the  lessor 
cannot  be  subjected  to  a  lien  for  work 
dona  or  matwial  furnished  under  a  con- 
tract with  the  lessee,  unless  tbe  agree- 
ment or  consent  of  the  lessor  is  shown,  or 
unless  he  has  done  some  act  to  make  his 
estate  liable.  15  Amer.  &  Eng.  Enc.  Law, 
p.  19,  and  cases  cited  In  notes;  2  Jones, 
Liens,  S  1276.  Where  a  lessor  agrees  to 
pay  to  the  lessee  a  gross  sum  towards  the 
erectiOD  of  a  bouse  on  the  demised  prem- 
ises, the  estate  of  ttio  lessor  is  bound  by 
the  mechanic's  lien.  Lelby  v.  Wilson.  40 
Pa.  St.  63;  Boteler  v.  Aspen,  99  Pa.  St. 
313.  We  have  recently  held,  in  Renderson 
V.  GonneUy.  123  III.  98. 14  N.  E.  Rep.l.  that 
where  a  contract  of  sale  of  land  did  not 
authorize  or  In  any  manner  empower  thA 
porchaser  to  erect  a  building  on  the  prem- 
ises, or  to  lacnr  any  liability  for  the  Im- 
provement thereof,  and  the  vendor  was  in 
nu  manner  connected  with  ttie  building 
the  purchaser  erected  on  the  premises,  but 
merely  gold  tbe  lot,  lenviug  the  purchaser 
to  Improve  It  or  nut,  as  he  pleased,  under 
such  circumstances  the  lien  of  the  maeban- 
Ic  would  only  attucU  to  sueb  title  as  the 
purchaser  bad;  but  that.  If  the  vendor  In 
the  contract  aothorizes  and  empowers 
the  porchaser  to  erect  a  bnildlng  on  the 
premises,  and  advances  money  to  aid  him 
in  the  improvement,  the  mechanic  who 
has  furnlRhed  labor  and  materials  before 
the  termination  of  the  contract  by  notice 
will  be  entitled  to  subiect  the  vendor's  le- 
gal title  to  the  Hen.  In  tbe  present  case 
the  lease  dues  nut  provide  for  making  any 
Improvements,  and  contalnsnoprovtaluns 
which  connect  the  lessor  in  any  way  with 
any  improvements  to  be  made  by  the  les- 
sees. Nor  does  tbe  lease  show  that  the 
lessor  gave  his  consent  to  tbe  making  of 
any  improvements,  or  agreed  to  make  or 
to  aid  in  making  them.  The  proof  Is  not 
clear  tbat  tbe  appellee  bad  knowledge  of 
the  labor  and  materials  furnished  by  ap- 
pellant daring  tbe  progress  of  the  work. 
Appellee's  agent,  who  negotiated  theleaoe 
and  received  payment  of  the  Qrst  install- 
ment of  the  rent,  was  absent  from  the  city 
of  Chicago  frum  August  8tb  until  the  7th 
ur  8th  day  of  September.  Tbe  general 
rule  is  that  "any  act  done  by  a  landlord, 
knowing  of  a  cause  of  forfeiture  by  bis 
tenant, affirmiugtbe  existence  of  tbe  lease, 
and  recognising  the  lessee  as  his  tenant,  la 
a  waiver  of  such  forfeiture."  Webster  v. 
Nichols*  104  111.  160.   We  fall  to  diseover 


any  such  act  done  by  tbe  appellee  betwen 
August  Zlst  and  tbe  forfeiture  of  the  lease 
on  September  18th.  Beyond  the  mere  fact 
that  the  second  installment  uf  reot  was 
not  promptly  paid,  there  Is  no  evidence 
tbat  appellee  bad  any  knowledge,  antil  a 
few  days  before  bis  re-entry,  ot  tbe  Inabil- 
ity of  the  lessees  to  pay  for  tbe  repairs 
ordered  by  them.  Although  a  lessor  may 
be  aware  that  tbe  premises  are  nndergo- 
Ing  repairs  under  thedlrection  of  tbe  lessee, 
yet.  If  he  has  no  reason  to  ttellevetbatsucb 
lessee  is  not  able  to  pay  bis  debts,  be  is 
not  obliged  to  assume  that  tbe  pemoos 
employed  to  do  tbe  wotJi  will  not  recdvs 
their  money  from  tbe  lessee,  and  that  as 
Immediate  forfeiture  is  necessary  to  sare 
himself  from  liability.  The  proof  tends  to 
show  that  appellee  did  not  know  of  the 
contract  between  Bartels  and  appellant 
until  about  the  lOtb  day  ot  September. 

Couusel  for  appellant  refer  ub  to  u  large 
number  ol  eases  holding  thata  Krantoren- 
titled  to  reenter  ur  forfeit  an  estate  on 
breach  of  condition,  who  does  not  exercise 
this  right  when  facts  within  bis  knowl- 
edge occur  that  would  entitle  bim  to  do 
BO,  has  waived  bis  right;  but  the  facts  in 
these  cases  show  tliat  there  were  loog-coD- 
tlnued  acts  or  declarations  In  recognltloD 
of  tbe  estate  sought  to  be  forfeited ;  aad 
it  was  held  tbat  the  grantor  was  eetopped 
from  exercising  bis  right  of  forfeiture,  be- 
cause by  bis  failure  to  assert  the  ngbt  aft- 
er breach  ot  condition  he  induced  the  gran- 
tee to  believe  that  he  would  not  do  so, 
and  to  continue  In  tbe  prosecution  ot  an 
enterprise  requiring  tbe  expeudltnre  of 
large  sums  ot  money.  We  find  no  tault 
with  the  doctrine  of  these  cases,  but  think 
that  they  have  no  application  here,  where 
tbe  lessees  and  the  holder  of  the  Uen  were 
given  an  opportunity  to  avoid  tbe  forfri- 
tnre,  and  were  fully  advised  In  due  time  of 
the  lessor's  Intention  to  exerclae  tbe  right 
of  torf^ture. 

It  is  further  claimed,  however,  tbat,  if 
appellant  was  not  entitled  to  a  mechanic's 
Hen,  be  is  entitled  to  tbe  enforcement  of  an 
equitable  lien  against  uppellee's  legal  title 
to  the  property.  This  seems  to  have 
been  the  theory  upon  which  tbe  decree  of 
tbe  court  below  was  based.  An  equitable 
Hen  is  sought  to  be  sustained  upon  tbe  al- 
leged ground  that  appellant  was  bidneed 
to  believe  by  tbe  agent  of  appellee  tbat 
a  new  lease  of  the  premises  would  be  exe- 
cuted to  him  after  tbe  old  lease  to  Bartels, 
Crclly,and Smlthehould beforfelted.  Upon 
the  question  of  fact  whether  appellee's 
agent  made  a  promise  togive  a  new  lease, 
or  held  out  any  representations  tbat  he 
would  give  a  new  lease,  upon  wblrb  ap- 
pellant was  authorised  to  rely,  we  are  In- 
clined, after  a  earful  re-examinatioo  of 
the  evidence,  to  adhere  to  the  condoslun 
announced  upon  tbe  former  hearing.  We 
are  not  .satisfied  that  any  such  promise 
was  made,  or  that  any  such  represeota- 
tions  were  bdd  out.  Tbe  agent  denies 
positively  tbat  be  said  or  did  anything  to 
Induce  appellant  to  complete  tbe  perfurn- 
ance  ot  bis  contract  with  the  lessees,  or  to 
induce  blm  to  believe  tbat  tbe  premises 
w  Duld  be  relet  to  him.  Appellant  hlmBeU 
admits  that  the  agent  declined  to  make 
,  any  promises*  bat  stated  ibafe  be  Inteoded 
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to  cancel  the  leaae,  and,  after  he  had  done 
that,  be  woDld  then  determine  whether  be 
would  make  another  lease  or  not. 

Counsel  for  appellant  say  In  th^r  bii^ 
that  this  salt  Is  not  bronght  to  declare 
and  enforce  a  vendor's  Hen,  nor  a  tien 
created  by  eetoppel,  bnt  they  claim  that 
an  equitable  lien  was  created  by  the  acts 
of  theparttes.  They  furthermore  say It 
Is  not  claimed  that  appellee  fraudolently 
acqnlesced  In  the  work  daring:  Its  prosress, 
but  thatappelleewaa  guilty  (rf  fraud  after 
it  completion,  making  It  Ineqaltable  for 
appellant  to  hold  the  property  free  from 
the  equitable  Hen  asked  for."  The  theory 
of  equitable  llena  has  its  ultimate  founda- 
tion In  contracts,  express  orlmplled,  whicb 
deal  with,  or  in  some  manner  relate  to, 
speclfle  property.  S  Pom.  £q.  Jnr.  §  12H4. 
There  was  here  no  express  contract  be- 
tween  appellant  and  appellee,  nor  do  we 
think  thattherels  any  Implied  contract  to 
pay  for  the  repairs  or  ImproTementH.  As 
a  general  rule,  Improvements  of  a  perma- 
nent character,  made  upon  real  estate,  and 
attached  thereto,  without  the  consent  of 
the  owner  of  the  fee,  by  one  having  no  title 
or  Interest,  become  a  part  of  the  realty, 
and  vest  In  the  owner  of  the  fee.  Mathes 
V.  I}obHChoetz,73  111.  438.  in  equity,  where 
one  makes  Improvements  lonocently  or 
through  mistake  upon  the  land  of  another, 
be  will  not  ordinarily  be  allow(>d  to  en- 
force a  claim  for  reimbursement  as  an  act- 
or; but  when  the  true  owner  seeks  relief 
in  equity,  as,  for  Instance,  to  set  aside  a 
sale  of  the  land  on  which  the  Improve- 
ments have  been  made,  or  to  obtain  an  ac- 
counting for  rents  and  proflts,  he  may  be 
required  to  makecompensatlon  forthe  im- 
provements, upon  the  principle  that  be 
who  seeks  eqnity  mnst  do  equity.  Bbel- 
meeser  v.  Ebelmeeeer,  99  111.  641 ;  S  Pom. 
Kq.  Jnr.  $13^,  and  note.   Even  In  such 
case  compensation  will  only  be  allowed 
for  the  increased  value  caused  by  the  im- 
provements.   Bbelmesaer  v.  Ebelmesser. 
supra.   Courts  of  equity  will  not  graut 
active  relief,  and  sustain  a  bill  to  recover 
for  such  enhanced  value,  after  the  true 
owner  has  recovered  the  premises  at  law. 
3  Jones,  lilens,  9  1186.  In  proceedings  insti- 
tuted by  the  real  owner  it  must  appear 
that  the  party  making  the  improvements 
did  BO  under  a  claim  of  title  which  tnrned 
out  to  be  defectlve.or  under  some  mistake 
concerning  his  rights,  or  because  he  was 
lodnoed  to  Incur  the  expenditures  through 
the  fraud  or  deception  of  the  owner.  8 
Pom.  Eq.  Jur.  fi  1241.  note  1.   Here  the  re- 
pairs were  made  for  n  party  known  to  be 
tbe  owner  of  only  a  leasehold  estate,  pre- 
sumably In  reliance  upon  the  statutory 
mechanic's  Hen.  and  not  through  confi- 
dence In  a  defective  title,  or  through  mis- 
take, or  through  tbe  fraud  of  the  owner  of 
tbe  fee. 

Conned  have  called  our  attention  to  the 
case  of  Perry  v.  Board,  102  N.  Y.  99,  6  N.  E. 
Bep.  116.  Id  that  case  there  was  a  special 
agreement  embodied  In  the  reeolutlou  of  a 
corporate  body  to  pay  the  moneys  ad- 
vanced lor  the  repairs.  It  is  there  an- 
nounced as  a  general  doctrine  of  equity 
that  a  lien  will  be  given  when  the  plain- 
tilf'a  rights  can  he  secured  In  no  other 
WSJ.  This  la  carrying  the  doctrine  of 


eqnltable  Hens  further  than  tbe  courts  of 
the  other  states  have  gone  In  that  direc- 
tion. Crane  v.  Caldwell.M  111.  468;  I>ew«7 
V.  Eckert.  62  111.  218.  It  appears,  however. 
In  tbe  Perry  Case,  as  it  does  not  appear 
here,  that  the  owner  of  the  property  ex- 
pressly authorized  the  party  making  the 
repairs  to  proceed  with  them,  directing  a 
mortgage  to  be  executed  to  raise  money 
to  pay  for  them,  approved  of  them  after 
they  were  made,  accepted  them  "not  as  a 
gratuity,  hnt  as  services  for  which  com> 
pensatlon  should  be  given,"  and  that  the 
part;  in  whose  favor  the  equitable  lien 
was  enforced  advanced  bis  own  money  to 
pay  the  bills  incurred  for  the  Improve^ 
meats,  at  tbe  request  of  the  ofQclals  of  the 
corporate  body,  and  Chat  hi4  right  to  re- 
muneration was  clear.  We  do  not  r^ard 
the  decision  in  that  case  as  a  precedent 
which  should  control  the  disposition  of 
the  case  at  bar.  Tbe  Judgment  uf  the  ap- 
pellate court  is  affirmed. 


a«  lu.  S9) 
ZnCEEBMAN  v.  HAWEa^ 
(Smveme  Ooort  of  HUu^  June  19,  18^) 

Pbactice — BOITDS. 

1.  A  man  who  owns  land  worth  S75,000, 
Incumbered  for  $13,000,  and  other  bind  worth 
¥12,000,  and  incumbered  for  S3,000,  Is  a  snffl- 
cient  surety  for  a  bond  of  $S,000. 

2.  Where  a  party  who  has  been  niled  to 
gira  bond  prodaces  a  surely  whom  he  in  good 
faith  believea  to  be  sufficient,  it  ia  reversible 
error  for  the  court  upon  rejecting  the  bonds- 
man to  refose  to  give  the  party  a  reasonable 
time  to  formsh  another  surety. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Action  of  forcible  detainer  by  B.  P. 
Hawesagalnst  Joseph  Zuekerman.  From 
an  order  of  tbe  appellate  court  dismissing 
defendant's  appeal  from  a  Judgment 
against  him,  he  again  appeals.  Reversed. 

B.  M.  Shaffner,  for  appellant.  Albert  H. 
Meads,  for  appellee. 

BAILEY.  C.J.  This  is  an  appeal  from 
a  Judgment  of  the  appellate  court  dis- 
missing tbe  appellant  s  appeal  to  that 
court,  at  his  costs,  for  a  failure  to  comply 
with  a  rule  requiring  him  to  file  a  new 
bond.  Tbe  suit  was  In  forcible  detainer, 
and  was  brought  by  tbe  appellee  against 
tbe  appellant  to  recover  poshrsbIou  of  cer- 
tain premlscH  known  as  *'2S8  Clark  Street. 
Chicago."  In  tbe  circuit  court  tbe  appel- 
lee obtained  Judgment  for  the  recovery  of 
tbe  premises,  and  from  that  Judgment  the 
appellant  took  an  appeal  to  the  appel- 
late court.  On  the  12th  day  of  Oet(»ber, 
m92,  which  was  one  of  tbe  days  of  the 
October  term,  1892,  of  that  court,  on  mo- 
tion of  .the  appellee,  the  appellant  was 
ruled  to  file  a  uew  bond  In  the  punal  eum 
of  $6,000  within  80  days  from  that  date, 
with  anrety  to  be  approved  by  tbe  conrt. 
Again,  on  tbe  24th  day  of  the  same 
month,  the  appellee  moved  lor  a  further 
rule  on  the  appellont,  requiring  him  to 
Hie  another  bond,  and  on  that  motion  a 


■SepOTted  by  Louis  Boisol;  Jr.,  Esq.,  of  the 
Chicago  bar. 
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tortber  order  was  eDtered,  reqairios  the 
appellant  to  file  a  new  bood  to  the  penal 
Rum  of  f 8,000,  on  or  berore  10  o'clocli  A. 
M.  ot  OctubnrSl,  1892,  witb  eurety  to  be 
approved  by  the  court;  and  It  was  farther 
provided  In  tbe  order  that,  on  failure  by 
the  appellant  to  comply  with  Its  terms, 
his  appeal  sboald  he  dismissed,  and  also 
that  If  the  new  bond  contemplated  by 
that  order  should  be  tiled,  tbe  former  rule 
entered  October  12,  1892,  sbonld  remain 
in  force.  On  the  ZUt  day  ot  October,  lSi)2, 
the  appell»nt,  by  way  of  complying  with 
tbe  order  of  October  24th.  appeared,  and 
presented  a  new  bond  In  the  penal  sum  of 
f5,000,  with  Henry  Cobn  as  surety,  and 
i^'ohn  was  thereupon  examined  In  open 
court  as  to  bis  snfBclency  as  such  surety. 
It  la  recited  In  tbe  final  order  dlemlsslnK 
the  appeal  that  upon  snch  examination 
the  surety  testified  "that  he  was  worth 
to  exceed  tbe  sum  of  .flOO.iKH);  that  he 
owned  the  corner  ot  Chestnut  and  Wells 
streets,  in  the  city  ot  Chicago,  worth  tbe 
snm  of  $75,000,  Incumbered  for  S13,000; 
that  he  owned  certain  other  real  estate 
In  Chicago  avunoe  worth  $12,000,  Incum- 
bered for  $3,01)0;  thnt  be  owned  other  real 
estatfln  the  county  ot  Cook;  but  all  his 
real  estate  was  Incumbered."  The  cnurt 
thereupon  refused  to  accept  hiro  as  sure- 
ty, or  to  approve  the  bond  thus  tendered. 
The  appellant  then  asked  lor  further  time 
In  which  to  procure  another  surety,  wblcb 
request  was  denied,  and  a  judgment  was 
Immediately  entered  dismissing  the  ap- 
peal, and  for  costs.  It  Is  recited  In  the 
Judgment  order  that  tbe  appellant  ex- 
cepted to  tbese  rulings,  and  by  the  pres- 
ent appeal  be  seeks  to  hare  the  same  re- 
viewed by  this  coort. 

No  question  Is  made  by  counsel  (or  tbe 
appellee  as  to  the  mode  In  which  tbe  evi- 
dence heard  Id  the  appellate  court  In  ]us- 
tlflcation  of  the  appellant's  surety,  or  the 
mling  of  that  court  refusing  to  approve 
tbe  bond  otfered,  or  to  allow  the  appel- 
lant further  time  to  procure  another 
surety,  aro  preserved  In  the  record,  und 
brought  to  this  court  In  the  transcript. 
The  cane  Is  argned  on  both  sides  upon  the 
apparent  assnmptlon  that  all  tbese  pro- 
ceedings are  properly  preserved  In  the 
record,  aud,  that  being  so,  we  shall  as- 
sume, for  the  purposes  of  this  decision, 
that  siicb  Is  tbe  case,  and  shall  consider 
tbe  questions  thus  sought  to  be  raised 
upon  their  merits.  Although  the  record 
gives  us  no  Intormatlnn  as  to  the 
grounds  upon  which  either  ot  the  orders 
requiring  the  appellant  to  file  a  new  bond 
was  made,  still,  as  tbe  contrary  Is  not 
shown,  we  may  presume  that  tacts  which 
Justified  their  entry  were  presented.  The 
appellntecoart  la  a  court  ot  superior  juris- 
diction, in  the  technical  sense  of  that 
terra,  and  Its  orders  and  Judgments  must 
he  held  to  be  supported  by  tbe  presump- 
tions which  ordinarily  prevail  in  support 
of  the  judicial  acts  of  courts  of  that  class. 
The  firnt  qaestlon,  then,  is  whether,  opon 
the  facts  shown  In  Justification  of  the  ap- 
pellant's surety,  the  court  propr-rly  re- 
fused to  accept  the  surety  and  approve 
tfie  bond.  M*e  are  Inclined  to  the  opinion 
that  the  surety  offered  was  sulflrient,  and 
ahoold  have  been  accepted.   He  sweam 


that  he  Is  worth  $100,000  and  over.  If 
this  be  true,  he  la  cleariy  a  anfilclent 

surety  upon  a  bond  for  $6,030.  But  thn 
objection  is  that  his  property  Is  all  in- 
cumbered, and  that  the  appellee,  being; 
compelled  by  law  and  without  his  own 
consent  to  accept  as  his  security  for  bis 
rents,  damages,  and  costs  during  the 
pendency  ut  the  appeal  the  personal  obli- 
gation ot  the  surety  on  tbe  appeal  bond. 
Is  entitled  to  a  surety  from  whom  hia 
money  can  be  collected,  without  the  ne- 
ceseity  ot  his  advancing  otI)er  large  sums 
of  money  to  make  his  security  available. 
Admitting  all  that  to  be  true,  we  are  not 
prepared  to  say  that  tbe  surety  offered 
sbonld  have  been  rejected.  He  swears 
that  he  Is  tbe  owner  of  one  piece  of  real 
estate  of  tbe  value  of  $75,000,  and  In- 
cumbered tor  $18,000,  and  another  wurtb 
$12,000,  incumbered  tor  $3,000.  If  this  be 
true,  (and  nothing  seems  to  have  been 
shown  to  contradict  it,)  It  can  scarwly  be 
doubted  that  tbe  surety's  equity  In  these 
two  pieces  ot  property  would  at  any  time 
have  sold  In  tbe  market  for  a  sum  largely 
In  excess  of  tbe  penalty  of  tbe  bond.  It 
tbe  surety  then  had  heea  accepted,  It  can 
scarcely  be  said  that  it  would  have  In- 
volved the  appellee  In  the  risk  of  belnx 
compelled  to  pay  off  one  or  both  tba 
mortgages  in  order  to  make  bis  bond 
available.  The  appellant,  in  cases  of  this 
character,  should  not  be  held  to  furnish 
secorlty  wtalch,  in  any  and  every  event 
and  under  all  possible  clrcuinstanceH,  will 
certainly  produce  tbe  amount  of  tbe  bond, 
withont  requiring  any  farther  outlay  on 
tbe  part  ot  the  appellee.  To  require  ue- 
curlty  of  that  character  In  all  cases  would 
be  highly  oppressive,  and  would  often  bo 
tantamount  to  a  denial  of  tbe  right  to  an 
appeal.  A  reasonable  dtaeretion  sboald 
be  exercised  In  passing  upon  tbe  sutfl- 
denoy  ot  tbe  surety,  and  one  should  be  re- 
quired ot  such  pecuniary  atilllty  as  will. 
In  all  reasonable  probability,  enable  tbe 
appellee  to  collect  his  bond.  It  the  appeal 
la  decided  In  bh  favor.  But  we  need  nf*t 
rest  onr  decision  upon  this  ground  alone. 
Even  if  the  surety  was  properly  held  to 
be  insnificlent,  thedrcnmatances  are  such 
as  to  cast  no  suspiclou  upon  the  good 
faith  ot  the  appellant  in  tendering  him. 
He  was  guilty  of  no  trifling  with  the 
court,  hut  submitted  u  bond  wbtcii  be 
doubtless  supposed  was  sufficient;  and, 
until  the  court  had  passed  npon  it,  be 
could  not  know  or  anticipate  that  H 
wonld  be  rejected.  He  was  attempting 
in  good  faith  to  comply  with  the  order  ot 
the  court,  and  had  good  and  substantial 
reasons  for  supposing  that  his  bond 
would  be  approved,  lu  view  ot  these 
tacts.  It  was  clearly  the  duty  of  tbe  eourt 
to  grant  his  request  for  further  time  to 
furnish  another  surety.  What  length  of 
time  should  bo  given  was,  ot  course,  for 
thecourt  to  determine;  but  an  absolute 
refusal  to  grant  any  time  for  that  pur- 
pose, and  instantly  dlsralBsIng  his  appeal, 
was,  nnder  the  circumstances,  an  abuse  of 
discretion,  which  resulted  In  wrongfully 
depriving  the  appellant  of  the  benefit  of 
his  appeal.  For  the  error  In  refusing  to 
grant  the  appellant  a  reasonable  time  to 
Inmlsb  another  surety,  and  dlsmlsakiff 
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the  appeal  lor  failare  to  comply  with  the 
rale  to  file  a  new  bond,  the  jadsment  will 
be  reveraed,  and  the  eaoae  will  be  r^* 
manded  to  the  appellate  cnart  for  farther 
pruceedlDgB.  The  transcript  of  the  record 
of  the  circuit  court  bavinK.  under  the  pro- 
viBlonB  of  the  Htatute,  been  trauHmltted 
to  and  fllvd  In  thla  court,  It  will  t>e  re- 
tamed  to  the  appellate  court  as  the  basis 
cyflta  further  proceedlnfSB  in  that  eonrt. 
Jadgment  reTeraed. 


FIBLD  et  aL  T.  OBAVFORD  et  aL^ 

(Sapreme  Court  of  nUnois.  June  19,  1893.) 
Kbtibw  ok  Apfhal  —  QoESTioKs  or  Fact  —  Co- 

rAXTHBRSHIP— HABKLSaS  BkROB — IhSTBCCTIOKS. 

1.  Whether  a.  oo partnership  ezistB  between 
two  defendants  Is  porelr  a  qnastion  of  fact, 
and  the  decision  of  the  aiveUate  oonrt  thereon 
fa  not  reviewable. 

2.  Where  the  action  is  tried  hr  the  oonrt 
without  a  Smy,  It  is  barmlees  error  to  hold 
aa  matter  of  law  that  the  defendants  were 
not  copartQers,  since  such  holding  does  not 
bind  the  coort  In  deciding  the  qnesttona  of  fact 

S.  Dntilicate  Instmctlona  aboold  not  be 

Appeal  from  appellate  coart,  flrit  dis- 
trict. 

Aaanmpflit  by  Marshall  Field,  Alonio  O. 
Woodhonee,  Harlow  N.  Hlglnbotham, 
Joseph  N.  Pleld.  and  John  O.  McWil- 
Hams,  copartners  aR  Marshall  Field  &  Co., 
against  Iram  D.  Crawford  and  Otto  O. 
Schnlenhnnc.  Defendants  obtained  Jadg- 
ment, which  was  afhrmed  by  the  appellate 
court.   Plaintiffs  appeal.  Affirmed. 

Welfl^ey.Balkley  &  Gray,  for  appellants. 
Baraam,  Hamphrety  ft  Baroam,  tor  appel- 
lee Otto  Sehalrabarg. 

CRAIG.  J.  Thla  was  an  action  of  aa- 
•ampslt,  brought  by  the  appellants  In  the 
■operlor  court  of  Cook  county  axalnst 
Iram  D.  Crawford  and  Otto  G.  Schulen- 
barg:,  as  partners,  to  rpcover  the  auionnt 
of  certain  promissory  notes  executed  by 
I.  D.  Crawford.  To  tlie  declaration  the 
defendant  Scbnlenbnrg  pleaded— First, 
nonaaaumpait ;  second,  that  at  the  timeof 
the  alleged  making  of  the  supposed  under- 
takings or  promises  in  the  said  declaration 
mentioned  he  was  not  the  copartner  of 
■aid  Iram  D.  Crawford  nnder  the  alleged 
firm  Dame  of  Iram  D.  Crawford  or  any 
other  name,  and  never  has  been  the  co- 

Sartoer  of  said  Crawford  In  any  way,  and 
oea  Dot  Jointly  with  him  owe  the  plaln- 
tltb  anything,  and  never  has  so  owed 
them  anything,  and  of  this  be  puts  himself 
upon  the  country,  etc.;  third,  that  be  did 
aot  makn,  nor  execute,  nor  authorize  In 
any  way,  nor  consent  to  the  making  or 
czeeation  of,  the  said  several  notes  In  said 
flmt,  second,  third,  fourth,  fifth,  and  sixth 
eoDnta  mentioned,  nor  either  or  any  of 
aald  notes,  and  of  this  he  pats  himself  up- 
on the  country,  etc.  By  an  agreement  of 
the  parties  a  Jury  was  waived,  and  a  trial 
waa  bad  before  the  court,  and  Judgment 
randered  against  the  plaintiffs  for  costs. 

■  Beported  by  Lonls  ISoisot,  Jr^  SIsq.,  of  the 
Chicago  bar. 
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On  appeal  to  the  appellateeonrt  the  Judg* 
ment  of  the  superior  court  was  affirmed. 
Whether  Otto  G.  Schaleuburg  waa  a  part- 
ner with  Iram  D.  Crawford  was  purely  a 

question  of  fact  to  be  determined  from 
the  evidence  heard  tin  the  trial  by  the 
court.  Upon  the  evidence  Introduced  the 
court  found  that  no  partnership  existed 
between  the  parties,  and  rendex«U  Judg- 
ment accordingly.  This  Judgment  was 
affirmed  In  the  appellate  court,  and  under 
the  statute  we  are  uot  at  liberty  to  re- 
view the  facts,  and  determine  whether  the 
superior  and  appellate  courts  decided  cor- 
rectly or  not.  The  only  question,  there- 
fore, that  can  he  considered  here  Is  wheth- 
er the  superior  court  held  properly  In 
the  propositions  of  law  submitted.  The 
plaintiffs  submitted  five  propositions  to 
be  held  as  law,  and  they  were  all  so  held 
except  the  second,  which  was  marked 
"Refused but  upon  looking  Into  the  rec- 
ord It  will  be  found  that  the  second  prop- 
osition Is  u  duplicate  of  the  fifth,  and  for 
that  reason  It  may  be  presumed  the  court 
marked  It  "Refused."  Nothing  conld  be 
gained  by  giving  two  Instruetlous  which 
covered  the  same  matter,  and  hence  It  has 
often  been  held  In  this  court  that  the  cir- 
eult  court  Is  nnder  no  obligation  to  give 
duplicate  Instructions.  So  far,  therefore, 
as  the  decision  of  the  court  Is  concerned  in 
propositions  of  law  submitted  by  plain* 
tiffs,  they  can  have  no  ground  of  com- 
plaint. 

The  defendants  submitted  five  proposi- 
tions which  were  held  by  the  court,  but. 
as  no  fault  Is  found  with  any  of  these 
propositions  except  the  third,  that  alone 
will  be  noticed.  It  Is  as  follows:  "Third. 
Upon  all  the  evidence  in  these  cases  the 
court  holds  as  a  matter  of  law  thattbede- 
lendant  Otto  G.  Sehulenbnrg  was  not  a 
copartner  of  Iram  D.Crawford,  and  did 
not  become  liable  as  such  at  or  at  any 
time  after  the  execution  of  thn  notes,  or 
any  or  them,  sued  upon  in  such  several  ac- 
tions now  on  trial."  Section  42  of  the 
practice  act  provides,  where  a  case  Is  tried 
by  the  court  by  agreement  without  a  Jury, 
either  party  may  submit  to  the  court 
written  propositions  to  be  held  as  law  in 
the  decision  of  the  case.  This  section  of 
the  statute  does  not  provide  that  proposi- 
tions of  fact  should  be  submitted  to  the 
court  to  be  held  or  refused, butltembraces 
propositions  of  law  only.  Whether  Otto 
G.  Schalenburg  was  a  copartner  of  Iram 
D.  Crawford  was  a  question  of  fact  to  be 
determined  from  the  evidence  introduced 
before  the  court  by  the  respective  parties, 
and  we  are  Inclined  to  iheoplnlon  thatthe 
proposition  ouKht  to  have  been  marked 
by  the  court  "Refused,"  on  the  ground 
that  It  was  a  proposition  ol  fact,  and  not 
of  law.  But  we  fall  to  perceive  In  what 
manner  the  plaintiff  was  injured  by  tbeac- 
tion  of  thecoart  on  the  proposition.  After 
the  case  was  closed,  and  the  court  reached 
the  point  to  render  a  final  Judgment  on 
the  evi'leuce,  the  court  was  neither  bound 
nor  concluded  by  the  fact  that  the  propo- 
sition of  fact  had  been  held,  but,  on  the 
other  hand,  the  conrt  was  at  liberty  to 
render  a  Judgment  in  favor  of  either  party, 
as  the  rights  of  either  might  appear  from 
the  evidence.  Under  snch  cfrcnmstanceg 
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the  action  oftbecoarton  the  proposltloo 
1b  not  ground  for  reveralncc  tbe  Jadgment. 
Tbejadgmentof  tbe  appellate  court  will 
be  affirmed. 


a«  111.  ESQ 

KBOKUK  ft  HAMIim)N  BBIDaB  OO.  T. 
PBOPLB.* 

(Supreme  Gonrt  of  IlUnoi&  Juie  19,  1893.) 

BODHDABIBS— StaI  ■  LiSE— TaXATIOK— AlBSSB- 
KENT. 

1.  The  boundary  line  between  IllinoU  and 
Iowa  ia  the  middle  Ime  of  the  principal  chaimel 
of  the  Mississippi  rirer.  State  of  Iowa  t. 
State  of  Illinois.  13  Sap.  Ct.  Rep.  239,  followed. 

2.  Under  Rev.  St.  1891,  c.  120,  |  295, 
which  provides  that  the  EBsessors,  In  aBsesfline 
certain  bridges,  shall  state  "the  metes  and 
bounds  of  the  ground  occupied  by  such  bridge," 
it  is  the  duty  of  tbe  asieesors  to  state  tiie 
Iragtb  of  the  bridge  and  approach  assessed. 

3.  The  objection  that  certain  property  !a 
assessed  more  in  proportion  to  its  value  than 
otha  jiropertr  in  the  township  cannot  be  raised 
upon  applicatioa  for  judgment  for  dellngnent 
taxes,  where  such  assessment  is  the  resnlt  of 
error  of  judgment,  and  not  of  fraad. 

Appeal  from  Hancock  county  court; 
Jobn  D.  Miller.  Judge. 

Application  for  Jiidgment  for  delinquent 
taxes.  The  Keokuli  &  HamlltoD  Bridge 
company  filed  ubjectloua  whicb  were  over- 
ruled, and  it  appeals.  Reversed. 

G.  Edmunda.  for  appellant.  Wm.  H. 
Uartsell,  State's  Atty.,  (Frank  Halbower, 
of  counael,)  tor  the  People. 

CRAIQ,  J.  This  Is  an  appeal  from  a 
judgment  oT  tbe  county  court  of  Hancock 
ooDntyfortaxpB  torthe  yearB]S90and  1801, 
asseased  against  tbp  property  of  tbe  Keo- 
kuk ft  Hamilton  Bridge  (Company.  The 
bridge  company  appeared  In  the  county 
court,  and  filed  aevernl  specific  objectloDs 
against  tbe  validity  ultbe  tax  against  its 
property.  Evidence  was  beard,  the  ob]c-c- 
tlons  overruled,  and  judgment  entered  for 
ibe  amount  of  tba  tax  assessed  against 
tbe  property.  Tbe  bridge  company  ap- 
plied for  and  obtained  an  appeal,  and  the 
following  errors  have  been  assigned  on 
the  record :  (1)  The  court  erred  in  render- 
ing Judgment  against  thelandsof  the  Keo- 
kuk &  Hamilton  Bridge  Company  for  tbe 
taxes  of  1800  and  1891,  or  either  of  tbem, 
for  tbe  amount  stated  In  said  Judgment, 
(a)  because  tbe  property  valued  in  the  as- 
sesament  upon  which  tbe  tax  is  based  was 
not  all  In  tbe  state  of  Illinois,  tbe  greater 
part  thereof  being  In  Iowa,  and  not  sub- 
ject to  taxation  In  this  state;  (b)  because 
said  property  was  fraudulently  afmeased 
at  more  tban  Its  fair  caeb  value,  and  more 
than  any  other  property  Id  tbe  county  la 
assessed  In  proportion  to  Ita  valne.  (2) 
Because  tbe  property  was  not  described 
as  required  by  law.  and  most  of  the  value 
was  of  property  not  Id  Illinois,  and  not 
subject  to  taxation  in  this  state.  (3)  Be- 
cause tbe  law  In  relation  to  asseasment 
and  valuation  of  property  waa  wholly  dis- 
regarded, for  the  frandalent  purpose  of 


*  Reported  by  Iimls  Boiso^  Jr.*  UsQ^*  of  the 
<Aleago  bar. 


compelling  said  company  to  pay  mora 
than  Its  Just  proportion  of  taxation. 

Tbe  first  qneetlon  raised  bytbeerrofM 
assigned  is  whether  tbe  property  asseaaed 
was  all  in  the  state  of  Illinois.  The  de- 
scription of  the  property  assessed,  as  ap- 
pears from  the  return  of  tbe  assessor,  is  as 
follows:  "Tbe  Hancock  County  Bridge 
Company. called  the  'Eeokuk  Bridge  Com- 
pany,* called,  also,  tbe'Keukok  ft  Hamil- 
ton Bridge  Company.'  All  thelandsof  tbe 
Keokuk  ft  Hamilton  Bridge  Compony.alt- 
aated  la  Hancock  county.  llUuois.  aati 
lying  and  being  in  and  on  island  No.  4,  in 
tbe  southwest  quarter  of  section  thirty. 
(30.)  In  township  five  (6)  north,  raufce 
eight  (8)  west,  in  said  county,  and  extend- 
ing westward  into  the  Mississippi  river, 
to  tbe  state  line  between  the  states  of 
Illinois  and  Iowa,  and  more  partlculaily 
described  as  follows,  viz. :  A  strip  of  land 
8U  feet  wide,  more  or  less,  tbe  center  line  of 
said  strip  of  land  commencing  at  a  point 
in  tbe  center  of  Railroad  avenne.  in  tbe 
plat  of  ground  known  as  the*Keoknk& 
Hamilton  Ferry  ft  Manufacturing  Com. 
pany'B  Addition  to  the  aty  of  Hamilton,  * 
In  aaid  coonty,  707  and  tbree-fonrtha  feet 
south,  72  degrees  40  min.eaHt,of  the  ceotw 
of  the  east  end  of  said  bridge;  thence  run- 
ning north  72  degrees  40  minutes  west,  to 
the  east  end  of  aaid  bridge;  thence  contin- 
uing the  same  course  along  the  center  line 
of  aaid  bridge  to  tbestateline  between  the 
states  of  Illinois  and  Iowa,  locludlug  the 
slopes,  walla,  embankments,  abutments, 
piers,  and  bridge  structures  and  improve- 
ments thereon.**  From  this  return  mode 
by  the  Hsaeasor  It  appears  that  the  prop- 
erty assessed  was  all  within  the  state  of 
Illinois.  It  la  claimed,  however.  In  the  ar- 
gument, that  the  ratum  has  been  over- 
come by  evidence  Introdmied  on  tbe  bear- 
ing wblcta  shows  that  tbe  assessment  was 
based  on  a  valnatlon  ol  tbe  brtdm  to  the 
draw,  which  Is  beyond  the  boundary  Unn 
of  tbe  state.  We  do  nut  propose,  in  tbia 
case,  to  enter  upon  an  extended  dlscamdon 
in  regard  to  tbe  location  of  thetrueboand- 
ary  line  between  Iowa  and  llllnola.  and 
that  question  will  only  be  considered  so 
far  as  may  he  necessary  to  settle  tlm  qoes- 
tlon  whether  any  part  of  tbe  bridge  as- 
soBsed  In  Illinois  was  In  fact  located  In  the 
state  of  Iowa  at  tbe  time  the  assesnraent 
was  made.  It  is  a  dear  proposition  that; 
the  assessor  had  no  right  to  assess  any- 
part  of  the  bridge  toeated  In  the  state  Ol 
Iowa.  By  tbe  relam  of  the  assessor  be 
assumes  to  have  assessed  the  bridge  only 
to  the  state  line;  but  as  the  assessor,  in 
his  return,  falls  to  give  the  number  of  feet 
of  approach  aud  bridge  assessed,  It  is  Im- 
possible to  determine,  from  tbe  return, 
whether  be  crossed  over  Into  Iowa  or  not. 
He  gives  tbe  starting  point,  but  fails  to 
note  tbe  nnml>er  of  feet  from  that  point  to 
tbe  state  line,  as  he  should  have  done. 
There  Is,  however,  evidence  in  tbe  record 
which  shows  how  far  tbe  asseiisor  asaessed 
tbe  property.  Cole,  tbe  superintendent  of 
appellant,  teatifled  that  Qntbrie,  whileact- 
tng  as  aaseesor  on  tbe  board  of  review, 
said  that  be  valued  and  assessed  the  brtdce 
to  tbe  draw.  Tbe  witness  also  statMi 
that  there  waa  about  1,818  leet  of  bridge 
east  of  the  draw,  and  700  leet  of  approach. 
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and  there  was  west  of  the  east  odd  of  the 
draw  380  feet  ur  bridge,  and  250  feet  of  ap- 
proaeb^  There  Is  othererldeDce  In  the  rec- 
ord tendlo^r  to  prove  tbac  the  bridge  was 
aBMBsed  to  the  east  pier  of  the  draw,  and 
we  And  nothing  contradictlug  this  fact. 
In  diaposlngol  the  ease,  therefore,  we  shall 
take- It  fur  granted  that  the  bridge  was 
BBHessed  to  the  draw.  The  questtoD.then, 
la  whether  any  portion  of  the  bridge  east 
of  the  draw  was  In  Iowa.  If  It  was,  the 
assessor  exceeded  tbe  anthorlty  conferred 
upon  htm  bythe  state,  as  be  bad  no  power 
to  asseAs  any  property  beyond  the  limits 
of  this  state.  There  Is  macb  dlseasalon  lu 
tbe  ailments  of  tbe  respective  parties  as 
to  the  trae  location  of  tbe  boundary  line 
between  IlllnnlB  and  Iowa,  where  the 
bridge  In  questiun  Is  located  across  tbe 
Mississippi  river,  bat  as  that  question  bas 
recently  been  decided  by  tbe  snprerae  court 
of  tbe  united  States  we  shall  content  oniv 
selves  with  citing  but  a  few  of  the  many 
antboritles  bearing  on  tbeqnestlon.  In 
Wbeaton  un  International  Law  (8d  Eng. 
Ed.,  §200)  tbe  author  said :  "Bythe  treaty 
of  peace  concloded  In  Paris,  In  176S,  be- 
tween France,  Spain,  and  Qreat  Britain, 
tbe  province  of  Canada  was  ceded  to  Great 
Britain  by  France,  and  that  of  Florida  to 
tbe  same  power  by  Spain  ;  and  the  bound- 
ary between  the  French  and  British  pos- 
sessions in  North  America  was  ascertained 
by  a  line  drawn  through  the  middle  ot  the 
river  MlsRlsslppl,  from  its  source  to  tbe 
Iberville,  and  from  thence,  through  the 
latter  rlverand  tbe  lakes  of  Maurepas  and 
Pontcbartraln*  to  the  sea."  Tbe  boand> 
ary  line  thus  cstabilBfaed  between  the  ter> 
rltorles  belunginic  to  England  and  France, 
as  established  by  the  treaty,  was  the  mid- 
dle of  the  Mlsslsnlppl  river;  and  It  was 
dear  that  a  line  thus  established  between 
two  governments  wonld  be  the  middle  of 
tbe  main  channel  or  channel  of  commerce, 
HO  that  each  government  might  have  a 
free  and  nnmnlested  navigation  of  the 
river.  After  peace  had  been  established 
be  ween  the  United  States  and  England  the 
territory  lying  OD  the  east  of  the  Missis- 
sippi river  passed  Into  the  hands  of  the 
United  States,  and  that  on  the  west  re- 
mained In  tbe  bands  of  France,  the  bound- 
ary line  Temaining  tbe  same  as  before, 
Tbe  act  ol  congress  of  April  18, 1818,  au- 
thorizing the  people  of  Illinois  to  form  a 
constitution,  alter  defining  tbe  northern 
boundary,  declares  as  follows:  "Thence 
west  to  tbe  middle  of  tbe  Mississippi  river, 
and  thence  down  along  the  middle  of  that 
river  to  its  confluence  with  the  Ohio 
river."  1  Starr  A  C.St.  p.  60.  Tbe  same 
language  as  respects  tbe  boundary  has 
been  preserved  In  the  constitutions  of  tbe 
state,  of  ISIS,  1848,  and  1870.  Id.  pp.  55, 
68,99.  The  enabling  act  of  Iowa,  passed 
Id  1845,  i5Stat.742,)  fixes  the  ens  tern  bound- 
ary of  tbe  state  us  follows: .  Beginning  at 
tbe  mouth  of  tbe  Dea  Moines  river,  at  the 
middle  of  the  Mississippi;  thence,  by  the 
middle  of  tbe  channel  of  that  river,  to  a 
parallel  of  latitude,  etc.  The  enabling  act 
for  the  admission  of  Wisconsin,  enacted  In 
1846,  (9  Stat.  56,)  gives  the  western  bound- 
ary of  thestateas  follows:  "Thence.down 
tbe  center  ot  the  main  channel  of  tbe  Mis- 
sissippi, to  tbe  northwest  comer  of  tbe 
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state  of  Illinois.  **  Wliere  the  mltfdle\)ra 
navigable  river  becomes  tbe  boundary  line 
between  two  states,  as  was  tbe  case  with 
Illinois  and  Iowa,  tbe  middle  of  the  cup- 
rent  or  channel  will  be  regarded  as  tbe 
boandary  line.  Tbns  Wbeaton  on  Inter- 
national Law  (section  192)  says:  "Where 
a  uavlsable  river  forms  the  boundary  ot 
coterminous  states  the  middle  of  the 
channel,  or  thalweg,  Is  generally  taken  as 
the  line  of  separation  between  the  two 
states,  tbe  prceomptlon  of  law  btdng  that 
the  right  of  navigation  Is  common  to 
both;  bat  this  presumption  may  be  de- 
stroyed by  actual  proof  of  prior  occu- 
pancy, and  long,  undisturbed  possession, 
giving  to  one  of  the  riparian  proprietors 
the  exclusive  title  to  tbe  entire  river."  In 
Creasy  uu  International  Law  (section 
281)  It  Is  said:  "It  has  been  stated  that 
where  a  navigable  river  separates  neigh- 
boring states  the  thalweg,  or  middle  of 
the  novlgoble  channel,  forms  the  line  of 
separation.  Formerly,  a  Ilnedrawn  along 
the  middle  of  the  water— the  medium 
fllum  aqufe— was  regarded  as  tbe  bound- 
ary line,  and  stilt  will  be  regarded,  prima 
facte,  as  tbe  boundary  line,  excrat  as  to 
those  parts  of  the  river  as  to  which  It  can 
be  proved  that  the  vessels  which  navigate 
those  parts  keep  their  course  habitually 
along  some  channel  different  from  the 
medium  fllum.  When  this  Itt  the  ease  tlie 
middle  of  tbe  channel  of  traffic  Is  now  con- 
sidered to  be  the  line  of  demarcation." 
See,  also,  Butceuuth  v.  Bridge  Co.,  123 
ni.  S85, 17  N.  E.  Rep.  4fl8,  where  it  Is  held 
that  the  middle  of  the  main  channel  of  a 
river  between  states  will  be  regarded  as 
the  boundary  line.  In  St.  LhuIh  v.  Ruts, 
138  O.  S.  226. 11  Sup.  Ct.  Rep.  337.  it  Is  said : 
" The  enabling  act  ol  A pril  18, 1N18,  (3  Stat. 
429.  §  2,)  under  which  Illinois  was  organ- 
ised as  a  state,  and  admitted  Into  tbe 
Union,  made  the  middle  of  the  Mississippi 
river  the  western  boundary  of  the  state. 
The  enabling  act  of  March  6, 1820,  (SStat. 
645,  §  2,)  under  which  Missouri  was  organ- 
ized as  a  state  and  admitted  Into  the 
Union,  made  the  mlddleof  the  main  channel 
of  the  Mississippi  river  the  eastern  bound- 
ary ot  Mlssouri.so  far  as  its  boundary  line 
was  cotermlnoos  with  the  western  bound- 
ary of  nilnoto.  It  has  been  held  by  tbe 
supreme  court  of  Illinois  (Buttenntb  v. 
Bridge  Co.,  123  111.  535.  17  N.  E;  Kep.  489) 
that  these  two  enabling  acts  are  to  be 
construed  as  In  pari  materia,  and  that  the 
common  boundary  line  between  Missouri 
and  Illlnoia  Is  the  'middle  of  the  main 
channel  of  the  Mteslsslpplriver.*  The  '  mid- 
dle of  tbe  main  channel  of  the  Mississippi' 
has  been  constantly  tred  ted  as  the  eastern 
boundary  of  the  state  of  Missouri.  Joncs 
V.  Soulard,  24  How.  41;  The  Schools  v. 
RlRley,  10  Wall.  91. "  The  question  here  In- 
volved was  before  the  supreme  court  of 
the  United  States  In  State  ol  Iowa  v.  State 
ot  Illinois,  at  tbe  last  October  term  of  the 
court,  (18  Sup.  Ct.  Bep.  2:i9;)  and  after  a 
review  of  the  authorities  bearing  on  the 
question  the  court,  among  other  things, 
sald"tbat  the  true  line  In  navigable  rivei% 
between  tbe  states  of  the  Onion,  which 
separate  the  Jurisdiction  ofone  from  the 
other,  is  the  middle  of  the  main  channel  of 
tbe  river.  Tbns.  tbe  Jarladlctlon  ol  each 
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state  extends  to  tbe  thread  of  the  stream, 
—that  Is,  the  mlddlecbaniiel,— and. If  there 
be  aevoral  chanoels,  to  the  middle  of  the 
principal  one,  or  rather  tbe  one  usually 
followed."  UndertheaathoiltleB  we  think 
ft  iB  plain  that  the  boundary  line  between 
Iowa  and  llHnolB,  where  the  bridge  ol  ap- 
pellant iB  conatracted.  Is  the  middle  of  the 
main  channel  of  tbe  river;  lu  other  words, 
tbe  thread  of  the  stream.  Ab  has  been 
fieen,  the  assesBor  aBBeascd  the  bridge  to 
the  draw,  and  tbe  next  question  to  he  de- 
termined IB  Whether  tbe  drawls  attbe  cen- 
terof  the  main  channel  ol  tbe  river.  Upon 
tblB  point  tbe  appellant  called  three  or 
four  wItnessHH  who  had  been  acquainted 
with  thp  channel  of  the  river  at  the  point 
In  question  fur  a  naml)er  of  years,— men 
vrbo  bad  been  pilots  on  the  river*— and 
these  witnesses  teaUfy  that  tbe  main  f  ban- 
nel  (rf  the  rivw  was  east  of  the  draw  from 
100  to  160  yards.  II  thb  testimony  was 
correct— and  it  was  not,  as  we  understand 
the  evidence,  contradicted — the  aRsessor 
asaessod  from  three  to  four  hundred  and 
fifty  feet  of  the  brtd^  In  Hancock  coonty, 
which  wae  located  in  Iowa. 

We  now  come  tathe  second  error  relied 
apoQ.  Was  the  property  described  by  the 
assessor  as  required  bylaw?  Section  29$) 
of  the  revenue  law  provides  (Rev.  8t.  1891, 
c.  120,  S  295)  that  all  bridge  etnictiires 
acroBfiany  navigable  stream  tormlne  tbe 
boundary  line  between  tbe  state  of  Illinois 
and  any  other  state  shall  be  assessed  by 
the  assessor  in  the  county  or  town  where 
located,  as  real  estate;  that  tbe  asaesBor 
shall  Kive  In  bis  description  theqniirter 
sertinn,  section,  township,  and  rangp  In 
which  the  bridge  la  located,  tofcether  with 
tbe  metes  and  bounds  of  the  sround  occu- 
pied by  such  bridge,  and  the  approachea 
thereto  from  tbe  end  of  the  Illinois  shore 
to  tbe  center  of  the  main  ebsnnel  of  tbe 
stream  crossed  by  tbe  same.  Dnder  this 
section  of  the  statute  It  was  the  duty  of 
the  aseessor  to  state  the  lensth  of  tbe 
bridge  and  approach  assessed.  Had  thia 
coarse  been  pursued,  as  tbe  statute  re- 
quired, after  the  center  of  tlie  stream  was 
once  determined,  there  cnuld  be  no  uncer- 
tainty in  regard  to  tbe  fact  whether  the 
asseasor  had  assessed  property  in  Illinois 
which  was  located  in  Iowa. 

Tbe  next  question  to  be  considered  Is 
whether  theproperty  was  fraudulently  as- 
eeesed  at  more  than  Its  fair  cash  value. 
Whether  the  property  was  aBsnssed  more 
or  less  than  It  sbonld  hare  been,  or  mure 
or  less  than  other  like  property  In  tbe 
county,  is  unimportant.  The  assessor  Is 
an  officer  provided  for  by  the  legislature, 
whose  duty  It  Is  to  fix  the  valnatlon  of 
property  In  his  town,  In  order  that  all 
property  may  bear  Its  Just  proportion  of 
tbe  burden  of  taxation.  lu  the  discharge 
of  bis  doty  the  assesBur  Is  required  to  ex- 
ercise his  best  Judgment  in  pladnK  a  valua- 
tion on  property,  and  when  hie  Judgment 
bas  been  honestly  exerclHed,  and  be  has 
proceeded  on  a  correct  basis,  courts  can- 
not review  the  assessment.  Spencer  v. 
People,  68  III.  510.  Boards  of  review  havn 
been  provided  where,  upon  proper  appli- 
cation, changes  may  be  made;  but,  unless 
the  property  has  been  fraudulently  as- 
MBsed  moretbaa  Its  fair  cash  value,  courts 


cannot  Interiere  with  tbe  action  of  thp 
sessor.  Here  tbe  property  was  assesi 
by  the  assessor  at  f 05,000,  and  It  la  s) 
the  amount  Is  so  grossly  exceaslve  as 
amoaut  to  fraud.  There  Is  no  evldencf 
the  record  tbat  tbe  assessor  was  actual 
by  any  wrong  or  Impure  motives  Inaase 
ing  this  property.  He  may  have  mad 
mistake,  and  assesBcd  the  property  bigl 
than  It  should  bavebeen  assessed;  but  < 
mistake  was  a  mere  error  ol  Judgme 
which  cannot  be  reversed  and  reetidetl 
an  application  for  Judgment  against  i 
property  assesaed.  From  the  evldei 
found  In  the  record  we  are  Inclined  to  1 
opiuloo  that,  under  the  rule  adopted 
the  township,  of  assesBlog  property 
one-third  of  its  cash  value,  tbe  bridge  n 
assessed  more.  Id  proportion  tn  its  ral 
than  other  property  in  tbe  townablp;  t 
the  overvaluation  was  a  mistake  In  jni 
ment,  which  cannot  be  availed  of  la  t 
proceeding.  For  tbe  error  indicated  1 
Judgmen*:  wlU  be  reversed,  and  tbe  cai 
remanded. 
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UiVEn  et  sL  T.  ETODEB  «t  aL^ 

(Supreme  Court  of  niinois.  Jmie  19,  1893 

Advibsb  Party  as  Witness — Feacpdlext  C 
TBTANCE — Burden  op  Phoof. 

L  Where  a  plaintiff  calls  tbe  defendant 
a  witnesB,  he  is  not  bound  by  such  BtatemE 
of  the  witness  as  are  mere  concIaBions. 

2.  In  a  salt  to  set  aside  a  deed  fron 
Judgment  debtor  to  his  mother^  the  harden 
proof  of  fraud  Is  on  tlie  eomplunant 

Appealtrom  appellate  coort,  third  i 

trict. 

Crpditora'  bill  by  Henry  Laoer,  Aaron 
Stern,  Hamnel  AnI,  and  Charles  Kcb 
partners,  doing  business  aa  Klndsko] 
titern,  Laner  ft  Co.,  against  ChristopI 
Lincoln  Kuder  and  Susanna  Kuder.  i 
tendants  obtained  a  decree,  which  « 
affirmed  by  the  appellate  court.  Co 
plaiuants  appeal.  Affirmed. 

Kerrlck.  Lucas  &  Spencer  and  Oere 
Pbilbrlck,  tor  appellants.  John  J.  H 
tor  appellees. 

WILKIN,  J.  This  was  a  creditors'  b 
filed  by  appellants  against  appelleef),  i 
sanna  Kuder  and  Christopher  L.  Kud 
seeking  to  set  aside  a  conveyance  of  n 
estate  made  by  Chrietopher  L.  to  Susi 
na,  his  mother.  February  6,  IStK).  Prl 
to  Jaunary  4, 1890,  Christopher  L.,togei 
er  with  one  Braden,  were  engaged  In  t 
mercantile  buslneea  In  Olfford,Cbampai 
coanty,  under  the  firm  nanieof  Kudei 
Braden,  and  became  Indebted  to  apt 
lantsln  the  sum  of  $2,500,  and  to  other  pi 
ties  in  various  soms.  The  firm  of  Kn( 
&  Braden  failed  about  the  12th  of  Jai 
ary,  1800.  On  tbe  14th  of  that  moa> 
Lewis  Knder,  a  resident  of  Champa! 
coanty,  and  father  of  Christopher  L.,di< 
testate,  seised  In  fee  of  866  acres  of  )ai 
situated  in  said  county,  and  also  a  coos 
erable  amount  of  pernonal  property, 
the  terms  of  his  will  he  provided  as  I 

^K^nrted  by  Louis  Boisot;  Jr..  Bsq.,  of 
Cfaicaito  bar. 
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Jowb:  Bint.  Far  the  payment  ot  tndebt- 
ednraa,  appolutment  of  executura,  etc. 
Second.  "Alter  the  payment  ul  Raid 
debts  and  funeral  expenaes  I  give  to  m; 
wife,  Sneanna  Kader.  and  tu  my  children, 
encli,  Albert  L.  Koder  and  Christopher  h. 
Kader.  all  thereat  of  myreal  and  personal 
estate,  share  and  share  alike,  and  to  their 
beira  respectively,  with  the  right  to  sell 
any  and  all  of  said  real  and  personal  es- 
tate." Third.  "I  give  and  devise  to  my 
wife,  Susanna  Kuder,  the  land  on  which 
the  homestead,  IncladlDK  dwelling  huuiie 
and  barn,  *  •  *  [describing  the  land, 
160  acres,]  tor  her  use  absolutely,"  On 
January  38, 1890,  appellants  brought  suit 
in  the  circuit  court  of  Champaign  county 
against  the  Arm  of  Kuder  &.  Braden.  On 
January  27. 1890,  the  will  of  Lewis  Kuder 
waH  probated.  On  February  5.  I»i90, 
Christopher  L.  Kuder  made  a  deed  convey- 
ing his  Interest  In  the  land  descrioed  in 
the  bill  to  bis  mother.  On  March  11, 1890, 
appellants  recovered  Judgment  against 
Christopher  L.  Kuder  for  $1,200.  and.  up- 
on execution  duly  returned  "No  property 
found,"  on  July  3, 1890,  filed  this  bill  to  set 
aside  said  conveyance  by  Christopher  L. 
Kuder  to  Susanna  Kuder,  charging  that 
it  was  made  with  the  Intent  to  binder  and 
delay  the  creditors  of  Christopher  L. 
Kader.  Afterwards  other  creditors  of 
Kuder  filed  intervening  petitions.  The 
cause  was  heard  on  bill,  answer,  replica- 
tion, and  evidencs  reported  by  the  master, 
and  a  deci-ee  entered  dismissing  the  bill  at 
the  complainants'  cost.  Thislaan  appeal 
from  a  Judgment  of  the  appellate  cunrt, 
affirming  that  decree. 

The  uulyquestlon  involved  in  the  case  is 
oneof  fact,  vlx.  wastheconveyance  sought 
to  be  setaside  made  with  theintent  to  dis- 
tarb,  delay,  hinder,  or  defraud  the  cred- 
itors of  the  grantor?  On  the  hearing, 
counsel  forappellants Introduced  appellees 
as  witnesses  on  their  behalf.  Susanna  Kud- 
er testified.  In  substance,  that  she  loaned 
Cbrlatopber  L.  f3.u00  In  September.  1883« 
and  that  the  conveyance  to  her  was  made 
to  pay  the  debt, she  giving  Christopher  L., 
In  addition  thereto,  her  condlti(mal  note 
for  91,000.  X«wla  Kuder.  at  the  time  of 
biR  death,  owed  large  sums  of  money,  the 
amount  of  which  was  not  known  at  the 
date  of  the  deed,  and  the  condition  npon 
which  she  was  to  pay  the  $1,000  note  was 
"that  if  any  of  the  land  had  to  be  sold  to 
pay  those  debts  the  note  should  be  pro- 
portionally reduced. "  Both  she  and  Chris- 
topher  L.  testified  that  there  was  nofrnud 
In  the  transaction;  that  the  alleged  debt 
was  bona  fide,  and  the  deed  made  In  good 
taltb.  In  consideration  uf  that  debt  and 
conditional  note.  This  was  all  the  testi- 
mony ottered  In  r^ard  to  the  making  of 
the  deed.  Counsel  for  appellees  contend 
that  appellants,  having  made  these  par- 
ties their  own  witnesses,  cannot  be  heard 
to  discredit  them ;  that  by  calling  them  to 
testify  In  their  behalf  they  voach  for  their 
character  and  truthfulness;  and  cite  In 
support  of  tbeir  Dosttlon  Hill  v.  Ward,  2 
Oilman,  285;  Qriffln  v.  City  of  Chicago.  57 
III.  817.  While  we  agree  that  the  proposi- 
tion contnnded  for  is,  as  a  general  rule, 


correct,  it  has  only  a  qualified  application 
to  the  evidence  in  this  case.  Appellants 
are  not  bound  by  the  mere  conclnslona  of 
these  witnesses,  and  only  by  their  stute- 
ment  of  facte  In  so  far  as  they  are  entitled 
to  credit,  taking  Into  consideration  the 
reasonableness  of  their  testimony,  and  all 
other  proper  teats  of  the  credibility  of 
witneases,  and  the  weight  of  their  evi- 
dence. Bell  V.  Devore,  96  111.  217;  Mitchell 
V.  Sawyer,  116  III.  667.  5  N.  E.  Rep.  109. 
But  they  are  not  concluded  by  the  evi- 
dence of  tliese  or  any  other  wltneases  in- 
troduced by  them.  "The  rule  Is,  if  a  wit- 
ness state  facts  against  the  Interests  of  the 
party  calling  him,  another  witness  may 
be  called  by  the  same  party  to  disprove 
those  facts,  for  such  facts  are  evidence  in 
the  cauae,  and  the  other  witness  Is  not 
called  directly  tu  discredit  the  first,  but 
the  Impeachment  of  his  credit  is  incidental 
only,  and  consequential.  2  Phil.  Ev.  448. " 
Rockwood  V.  Ponndstone,  88  111.  SOI.  The 
difBuuUy  of  appellants*  casn  does  notarise 
from  any  rnle  of  evidence  precluding  them 
from  disproving  the  facts  stated  by  appel- 
lees, but  from  the  fact  tbat  they  were  un- 
able to  offer  any  affirmative  proof  to  sup- 
port the  allegations  of  their  bill.  All  the 
direct  testimony  In  the  case  Is  to  the  effect 
that  the  conveyance  was  for  b  valuable 
coislderatlon,  and  made  In  good  taltb. 
Conceding  that  some  of  this  evidence  Is 
entitled  to  but  little  credit,  being  merely 
the  conclusions  of  the  witnesses,  yet,  if  all 
that  evidence  should  be  dlsregnrded,  there 
would  be  no  evidence  in  the  record  upon 
which  to  base  a  decree  granting  the  relief 
prayed  In  the  bill. 

The  contention  of  counsel  for  appellants 
tbat  the  valnei>f  theland  conveyed  by  this 
deed  is  so  greatly  in  ezceaaof  the  consider- 
ation paid  for  It  by  Mrs.  Kader  as  to 
amount  to  evidence  of  fraad  la  not  sup- 
ported by  the  evld*»nce.  It  will  be  ob- 
served tbat  the  conveyance  does  not  in- 
clude all  the  real  estate  of  which  Lewis 
Koder  died  seised.  IfChrtstopber  L.  Ku- 
der has  any  interest  under  the  will  of  his 
father  In  the  160  acres,  the  use  of  which  is 
given  to  Hueanna,  that  Interest  is  nndls- 
posed  of  by  this  conveyance.  The  value 
of  the  lands  conveyed,  as  shown  by  a  fair 
estimate  of  all  the  evidence  on  tbat  Issue, 
taking  into  consideration  the  amount  of 
debts  of  the  deceased  chargeable  against 
It,  Is  not  In  excees  of  the  consideration 
paid  for  it.  At  least  there  Is  no  such  dis- 
proportion between  the  value  of  the  Inter- 
est conveyed  and  the  consideration  as  to 
amount  even  to  sllgtit  evidence  of  fraud. 

The  relationship  existing  between  the 
grantor  and  the  grantee  lo  the  deed  Is,  of 
Coarse,  to  be  considered  In  connection 
with  alt  the  other  facts  and  clrcnmstauces 
In  the  ease,  but  It  is  not  u  controlling  tact. 
As  WH  understand  the  evidence  In  this  rec- 
ord, the  position  of  appellants  could  only 
be  sustained  by  casting  the  burden  of 
proof  upon  appellees  to  establish  the  fair- 
ness of  the  conveyance;  In  other  words, 
to  disprove  the  allegations  of  the  bill, 
which,  of  course,  cannot  be  done.  The 
Judgment  of  the  appellate  court  will  be 
afflrropd. 
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JAMISON  T.  FEOPOl 
(Supreme  Court  of  niinois.  Jane  15, 1S93.) 

MUBUBR — CbASTQE  of  VeNDB — C0NT1NUA>'CE — 

Etidekcb — Insteoctions. 

1.  upon  petition  for  change  of  venue  in  a 
murder  caae  the  defendant  swore  to  a  danger- 
ous prejudice  against  him  throughout  the  coun- 
tr,  and  that  since  he  had  been  in  jail  an  at- 
tsnpt  had  been  made  to  lynch  him,  which  was 
defeated  bj  the  sheriff.  The  petition  was  sup- 
ported hy  the  affidavits  of  5  residents  of  the 
connty  and  contradicted  by  the  affidavits  of 
337  residents  of  the  cauaty,  who  denied  the  ex- 
istence of  the  prejodim,  bat  did  not  deny  the 
attempted  lyachiag.  Held,  that  a  refusal  to 
change  the  venue  was  proper,  since  the  mate- 
ria question  was  as  to  the  existence  of  the 
mejndtce,  and  not  as  to  the  existence  of  the 
facts  on  which  the  defendant  based  his  fears. 
Price  V.  People^  23  N.  SL  Rep.  639»  IBl  HI. 
228.  followed. 

2.  A  continuance  having  heen  granted  de- 
fendant on  accoont  of  the  absence  of  six  wit- 
nesses, a  second  continuance  was  ashed  four 
months  later  on  account  of  the  absence  of 
three  of  the  same  witnesses.  The  witnesses 
llTed  csaSy  one  day's  journey  from  the  place  of 
trial,  bnt  no  effort  was  made  to  procure  their 
attendance,  exc^t  writiDg  a  letter.  HM,  that 
Bufficient  diligence  in  attempting  to  get  the 
witnesses  had  not  been  shown. 

3.  Evidence  of  defendant's  capture  after 
the  homicide  and  his  resistance  ot  arrest  are 
admissible  as  proof  of  guilt. 

4.  Witnesses  who  have  had  opportunities 
to  ohaecve  the  defendant  may,  although  not  ex- 
perts, state  their  opportunities  of  observation, 
and  then  express  their  opinion  as  to  his  sanity, 
based  solely  upon  such  observation. 

5.  Where  such  a  witness  states  that  he 
had  an  interview  with  the  defendant  in  Jail, 
and  relates  itart  of  the  conTcrsatlon  between 
them,  a  general  objection  to  the  question, 
"What  dse  was  said?"  is  insufficient  to  raise 
the  point  that  the  rest  of  the  conversation  con- 
tained matters  that  ought  not  to  be  admitted, 
rince.  when  the  objection  was  made,  there  was 
nothing  to  indicate  that  the  answer  would  con- 
tain any  improper  matter. 

6.  Where  it  Is  shown  that  the  defendant 
said  that  he  was  drunk  when  he  committed 
the  homicide,  and  another  witness  testifies  tibat 
he  acted  as  though  he  bad  been  drinking,  it  is 
proper  to  instruct  the  jury  as  to  law  in  regard 
to  homicide  committed  during  intoxication,  al- 
though most  of  the  witnesses  testify  that  de- 
fendant was  sober. 

7.  It  is  proper  to  charge  that  It  la  not  nec- 
essary that  the  jury  should  believe  that  every 
material  fact  in  endence  has  been  proven  be- 
yond a  reasonable  doubt,  but  that  It  ia  suffi- 
cient if  they  believe  that  every  material  alle- 
gation in  the  indictment,  or  either  count  there- 
of, in  manner  and  form  as  therein  stated  and 
charged,  has  been  proven  beyond  a  reasonable 
doubt. 

8.  It  Is  proper  to  modify  an  instruction 
which  states  that,  "while  the  law  presumes  all 
men  to  be  sane,  yet  this  presumption  is  ovei^ 
come  by  evidence  tending  to  prove  insanity," 
so  as  to  make  it  read,  'Vet  tnis  presumption 
may  be  overcome,"  etc. 

9.  It  is  proper  to  modify  an  instruction 
which  states  that  "if  there  is  evidence  in  this 
oase  sufficient  to  raise  a  reasonable  doubt  as 
to  the  sanity  of  the  defendant,  then  the  jury 
win  find  the  defendant  not  guilty,"  so  as  to 
make  it  read:  "If  the  evidence  in  this  case  is 
sufficient  to  raise  a  reasonable  doubt  as  to  the 
sanit7  of  the  defendant,  then  the  jury  will  find 
the  defendant  not  guilty.** 


» B^ported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


Error  to  clreolt  court,  Adanw  codhi 
Oscar  P.  Bonney,  Judge. 

W.  W.  Berry,  for  plaintiff  In  error. 
T.  Moloney.  Atty.  Gen.,  Carl  E.  Epl 
and  J.  C.  TbompsoD,  for  the  People. 


BAILET,  C.  J.  At  the  May  term.  18 
of  tbe  circuit  court  of  Adams  cucnty 
liam  J.  Jamiaun,  alias  William  M.  Umi 
was  indicted  for  the  murder  of  Charles 
Aarou,  and  at  the  September  term  of  \ 
court  be  waa  tried  aud  convicted,  and  I 
punishment  wau  fixed  at  death.  Sentei 
having  heen  pronounced  upon  him  Id  i 
cordance  with  the  verdict  ol  the  jury, 
has  sued  out  nf  this  court  a  writ  of  em 
which  baa  been  made  a  supereedeas,  a 
the  record  la  now  before  os  for  ravie 

There  la  little,  1!  any,  contruveray  as 
the  fact  of  tbe  homicide,  or  the  circo 
stances  nnder  which  It  was  eomniftti 
Charles  N.  Aaron,  at  the  time  of  bis  deal 
was  a  man  about  S3  years  of  age,  a 
unmarried,  aud  was  living  with  hla  tatt 
and  mother  on  a  farm  In  Ellington  ton 
ship,  Adams  county.  His  mother  w 
then  an  Invalid,  aud  was  sanerlns  fron 
cancer  In  her  face.  Jamison,  the  defer 
ant,  who  then  gave  his  name  as  Wlllit 
M.  Smith,  was  a  negro,  but  claimed  to 
an  Indian  doctor,  and  to  have  speclalsli 
In  the  treatment  of  cancers.  On  tbe  15 
day  of  February,  ]892,  be  went  to  i 
houae  where  Charles  N.  Aaron  and  bis  pi 
ents lived,  for  tbe  purpose  of  treating  M 
Aaron,  and  an  agreement,  as  Itaeema,  w 
thereupon  entered  Into  between  him  a: 
Charles  N.  AaVon,  by  the  terms  of  whl 
be  was  to  give  Mrs.  Aaron  treatment  1 
her  cancer,  and  in  caae  of  a  core  he  was 
be  paid  tbe  sum  uT  $300.  Jamison  the: 
upon  took  np  bis  abode  with  the  Aaroi 
and  remained  there  uutll  April  19th,  pi 
paring  medicines  and  applying  them 
tbe  face  of  bis  patient.  During  that  tli 
he  slept  OD  a  pallet  on  tbe  floor  of  t 
afuk  room,  which  was  also  the  family  r 
fJng  room.  On  the  morning  of  April  lOt 
John  Aaron,  the  father,  waa  the  first 
rise.  Alter  making  tbe  kitchen  fire,  aud  < 
returning  to  the  sitting  room,  at  nbo 
7  o'clock,  he  found  Jamison  ahont  gettfi 
up.  and  looking,  as  Aaron  testifies,  "as 
something  was  wrong."  Nothing  wi 
said  by  either  nntll  Jamison  eommenci 
tn  talk  about  cutting  stalks,  saying  tb 
he  could  cut  more  stalks  in  a  day  with 
pule  tlian  a  man  could  with  a  team.  Jol 
Aaron  replied  that  be  thought  Jamls< 
conld  not  do  that,  whereupon  Jamison  i 
tnrted:  "Ton  are  balrbraEned,  and  ba 
not  got  any  sense.  Yon  stop  and  talk  i 
everybodyyon  ate."  John  Aaron  testiR 
that  In  this  conversation  Jamison **talk< 
angry  and  looked  wicked."  There  we 
then  present  In  the  room  Janilaon,  Jo) 
Aaron  and  his  wife,  and  Burgess  Meyei 
an  employe  on  tbe  farm.  Just  thi 
Charles  N.  Aaron  entered  tbe  room,  an 
having  overheard  what  Jamison  bad  Ju 
said  to  his  father,  he  remarked  to  Jun- 
aon :  "  f  nu  will  have  to  quit  abusing  P 
He  Is  In  his  own  bouse,  and  you  atop  It 
John  Aarf>n  also  said:  "Tea,  please  ( 
not  talk  to  nie  1u  that  way  ;**  and  Charl 
M.  Aaron  added:  "I  mean  It.  You  w 
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bare  to  atop."  Tothla  Jamison  replied ^ 
"I  will  sbow  yoa  what  kind  of  a  man  I 
am,"— and  Jomped  op,  pat  on  hla  bat,aod 
Bet  bla  vallee  on  a  cbair,  as  IX  be  was  going 
to  leave.  At  this  point  breakfaat  was  an- 
nounced by  Mrs.  Simonds,  the  liousekeep- 
er,  and  Jobn  Aaron  leTt  the  room.  Ja- 
mliion  then  said:  "Charley,  I  want  my 
money  for  some  prescriptionslgave  you. " 
To  this  diaries  replied:  "Ton  have  not 
cnred  her  yet.  When  yon  cure  ber,  1  am 
willing  to  pay  you.  The  agreement  was, 
I  wna  to  pay  yuu  when  you  cured  her. 
Tun  have  not  cured  ber  yet;"  und  be  then 
went  Into  an  adjoining  room  lor  the  pre- 
BcrlptloDB,  and  returned  with  a  large  bun< 
die  of  tbem,  containing,  as  the  witnesses 
testify,  from  20  to  50,  and  threw  them 
down  on  a  chair  a  abort  distance  from 
Jamison,  snytng:  "Come  out  and  bebave 
yourself."  Jamison  replied:  "You  are 
robbing  me.  I  want  mymoney."  Charles 
then  left  the  sitting  room  and  passed  Into 
tbe  dining  room.  As  be  did  eo,  Jamison 
said:  "I  will  show  them  what  kind  of  a 
man  I  am,"  and  went  to  bis  valise,  and 
took  something  therefrom,  and  followed 
Into  the  dining  room,  dosing  tbe  door 
bebiiid  bim.  He  then  said  two  or  three 
times:  "Charlie,  you  are  trying  to  rob 
me.  Give  me  my  money,  or  I  will  shoot 
yop."  Charles  replied:  "Doc,  you  will 
not  shoot  anybody. "  Immediately  Jami- 
son tired  oD  a  revolver  which  be  held  In  bis 
hand,  and  Charles  N.  Aaron  tell  to  tbe 
floor  mortaUy  wounded,  and  died  of  bis 
wound  a  few  minutes  afterwards,  .laml- 
soc  then  turned  his  revolver  npon  John 
Aaron,  and  demanded  money  of  blm. 
Aaron  begged  blm  not  to  shnot,  saying 
that  he  would  give  blm  a  cbfwk,  and  be 
tbereopon  ran  ucrnaa  tbe  room  and  went 
out,  going  through  tbe  kitchen.  Mrs. 
SImonds  here  interposed,  saying:  "For 
God's  sake,  do  not  shoot  another  here," 
and  Jamison  pointed  his  revolver  at  her, 
and  said :  "  Du  not  say  another  word,  or 
I  will  shoot  you."  Jamison  then  went 
back  across  tb^  hall,  but  immediately  re- 
turned, and  chased  Aaron  around  the 
taouHe  to  tbe  front  door  ol  tbe  dinfngr 
room.  He  was  then  close  upon  him.  and 
said:  "Give  me  that  cheek;  give  it  to 
me  qnlck."  Aaron  thereupon  went  into 
the  dining  room,  followed  by  Jamison, 
and  there  drew  a  check  in  Jamison's  favor 
for  f&M;  Jamison,  wblle  It  was  being 
drawn,  standing  over  blm  with  his  revolv- 
er drawn,  and  telling  him  to  be  quick 
about  It,  or  he  would  shoot.  On  receiv- 
ing tbe  check,  Jamison  left,  going  in  the 
direction  of  Cliola,  a  railway  station, 
abont  one-ball  of  a  mile  away.  Jamison 
went  from  Aaron's  bouse  to  Cllola,  and 
there  Inquired  for  a  train  to  Quincy.  Be- 
iug  Informed  that  a  train  was  due  at  7:6&, 
he  remained  at  the  station  a  abort  time, 
and  then  started  down  the  railroad  track 
towards  Quincy  on  foot.  In  the  mean 
time,  Borgess  Meyers  having  gone  to  the 
ntflghbora  and  told  them  what  had  oc- 
curred, a  number  of  men  collected,  and 
started  In  pursuit  of  Jamison,  and  came 
within  sight  of  blm  between  Cliola  and 
Eubanks  station,  a  station  about  two 
miles  from  Cliola.  Wbenblspnrsoerseame 
within  ffonsbot  ol  him,  firing  commenced 


between  Jamison  and  bis  pnrsaors;  they 
firing  at  him  with  guns,  and  be  returning 
the  Are  with  hie  revolver.  The  evidence 
as  to  whether  Jamison  or  those  lu  pursuit 
commenced  firing  Is  conflicting,  but  tbe 
firing  was  kept  up  until  Jamison  was 
shot  twice,  first  lu  his  hand  and  after- 
wards in  some  part  of  his  body,  and  he 
then  dropped  his  valise,  threw  away  hla 
revolver,  and  ran  to  a  house  near  tbe 
track,  and,  after  attempting  nnsuceesafBl- 
ly  to  break  in  the  door,  sat  down  In  a 
chair  on  tbe  porch,  and  was  tbere  taken 
prisoner. 

At  the  May  term,  1892,  of  the  circuit 
court  of  Adams  county,  that  being  tbe 
term  at  which  the  Indictment  was  found, 
tbe  defendant  preaented  to  tbe  court  an 
application  for  a  change  of  venue  on 
account  of  the  prejudice  of  the  Inbabltanta 
of  Adams  county,  which  waa  denied,  and 
tlie  declaion  of  tbe  court  denying  blm  a 
change  of  venue  is  assigned  tor  error. 
Tbe  petition  alleged,  In  substance,  that 
Charles  N.  Aaron,  tbe  deceased,  was  a 
promlntmt  citlten  of  the  connty,  and  a 
member  of  the  board  of  anperviaors ;  that 
tbe  news  of  Iils  death  had  spreafi  over  the 
entire  connty,  and  had  reached  tbe  homes 
of  citliiens  and  friends  of  Aaron  In  each 
tuwuslilp  in  tbe  connty;  that  there  are 
three  dally  newspapHrs  published  at 
Quincy,  each  having  a  large  circulation  In 
tbe  connty ;  that  Immediately  alter  tbe 
defendant's  arrest  each  ul  those  papers 
pobliahed  onesided  statements  In  relation 
to  tbe  homicide,  which  were  calculated  to 
create,  and  did  create,  a  lasting  prejudice 
against  tbe  defendant  among  the  citizens 
of  the  connty ;  that  there  are  many  week- 
ly papers  publisbed  in  the  county,  some 
ol  which  reach  nvery  town  and  neighbor- 
hood In  the  county;  that  these  weekly 
papers  publisbed  one-sided  and  exagger- 
ated accounts  of  the  klUIog  of  aaron. 
which  were  calculated  to  and  did  create 
an  undue  prejudice  lu  tbe  minds  ol  the 
people  of  the  county  against  tbe  defend- 
ant; that  such  feeling  was  so  Intense 
thai  tbe  defendant  feared  that  b»  would 
be  forcibly  taken  from  tbe  JaU,  and  hnng 
by  a  mob;  tbat  tbe  sheriff  of  the  connty 
was  notified  from  time  to  time  of  the  in- 
tention of  tbe  citizens  of  tbe  county  to 
congregate  and  take  tbe  defendant  from 
the  jail  and  bang  him  in  defiance  of  law ; 
tbat  to  such  an  extent  did  this  feeling  and 
purpose  exist  tbat  tbe  sberitf  arranged  to 
call  to  his  asalstanee  the  police  ol  tbe  city 
of  Quincy  to  resist  such  mob  on  tbe  giv- 
ing of  an  agreed  signal;  that  thesberiff 
or  his  deputies  or  other  persons  remained 
on  guard  all  night  to  guard  against  tbe 
approach  of  such  mob  bent  upon  hanging 
the  defentlant  without  warrant  of  law; 
tbat  at  abont  midnight  on  the  29tb  day 
of  April,  1892.  a  large  mob,  composed  of 
eltiiens  of  the  connty,  and  containing 
many  prominent  men.  went  to  the  Jail, 
and  demanded  the  surrender  to  them  uf 
tbe  defendant;  that  they  carried  wltb 
them  sledge  hammers  of  great  weight, 
to  be  used  In  forcing  whatever  obstruc- 
tions might  be  between  them  and  tbe  de- 
fendant, and  also  a  rope  to  bang  tbe  de- 
fendant; that  two  of  these  hammers  are 
now  In  tbe  possession  of  the  sheriff;  that 


Digitized  by  Google 


488 


NOBTHEASTEBK  BEFOBTEB,  YOL.  84. 


the  sberlll  protected  the  deleiii!ant,  and 
ntased  to  tarn  him  uTor  to  the  mob,  and. 
with  the  asalBtance  of  the  police,  Hucceed- 
ed  Id  dlBperslng  the  mob;  that  prominent 
citUena  of  the  county  have  openly  stated 
that  tbe  men  who  arrested  the  deteDdant 
ahould  have  bung  him  while  they  bad  him 
Id  their  bands,  and  that  It  Is  common 
talk  In  the  county  that  11  tbe  defendant 
flhoDld  be  acquitted  be  would  be  hung  by 
the  people;  that  prominent  citizens  of  tbe 
county  have  stated  that,  if  tbe  defendant 
ahould  obtain  a  chauge  of  venae,  he 
would  never  be  taken  from  the  county 
alive,  and  that  the  people  would  never 
permit  him  to  be  removed  from  tbe  coun- 
ty; that  the  petitioner  fears  that  hecao- 
not  and  will  never  receive  a  fair  and  Im- 
partial trial  In  Adams  county  because  of 
the  prejudice  of  the  inbabitanta  of  the 
conn ty  against  him  In  this  case;  that  tbe 
facts  npon  which  he  founds  such  belief  are 
those  above  set  forth,  and  also  tbe  further 
facts  that  exasperated  accoants  of  the 
killing  of  Aaron,  prejodlclal  to  tbe  defend- 
ant, have  been  circulated  from  person  to 
person,  and  from  honse  to  hooae,  throaich- 
oat  the  entiro  county,  and  the  prejudice 
aealnst  the  defendant  has  been  spreading 
tbriMigb  the  cojntry  since  the  day  of  the 
homicide;  that  such  prejudice  has  become 
so  general  in  tbe  county  that  It  Is  a  tro- 
qnent  occurrence  tor  men  who  are  looked 
npon  aa  good  and  substantial  citlsenB 
and  men  uf  Inflnence  to  declare  from  the 
streets  and  within  the  bearing  uf  pnsaers- 
by  that  the  defendant  ought  to  be  hung ; 
that  some  of  the  men  who  are  thus  manu- 
facturing pablic  opinion  to  tbe  prejudice 
uf  the  defendant  become  angry  and  excited 
when  any  peraon  says  chat  the  defendant 
ooght  to  have  a  change  of  venae;  that 
this  prejudice  Is  of  sach  character  that  it 
la  ImposBlUle  tor  the  defendant  to  meet 
and  overcome  it,  and  that  It  Is  not  abat- 
ing to  any  extent  whatever,  but,  on  the 
contrary,  Is  becoming  more  general,  and 
that  on  account  of  such  prejudice  the  de- 
fendant believes  that  It  would  be  unaafe 
and  dangeruns  for  him  to  go  tu  trial  in  the 
coanty.  The  petition  was  vertfled  by  tbe 
affidavit  uf  tbe  defendant,  and  In  support 
of  It  five  other  affidavits  of  residents  of 
Adams  county  were  filed.   These  were: 

(1)  An  affidavit  of  Joseph  M.  Cleary,  stat- 
ing, in  substance,  that  there  had  been, 
and  still  was,  great  excitement  over  the 
shooting  ot  Aaron;  that  the  homicide 
had  been  generally  talked  about  among 
tbe  people  of  the  county;  that  many  ot 
thecitlseua  of  the  county  had  aald  openly 
and  in  public  places  that  the  defendant 
murdered  Aaron,  and  ought  to  he  hung; 
that  many  had  also  said  publicly  that  the 
people  ought  not  to  have  permitted  the 
defendant  to  be  brought  to  Qulncy,  bat 
should  have  shot  or  bung  Mm  while  they 
had  an  opportunity;  that  the  affiant  had 
heard  these  expreaalons  treqnently,  and 
from  the  mouths  of  differpnt  persoDs,  and 
Iroin  persons  living  In  different  parts  uf 
tbe  conoty;  and  that  he  does  not  believe 
that  the  defendant  will  receive  a  fair  and 
Impartial  trial  in  the  coanty,  on  account 
of  the  prejudice  of  the  people  against  him. 

(2)  An  affidavit  of  Edward  Noel  that  the 
affiant  had  beard  statements  by  eitlsens 


of  the  eooBty  tlie  defendant  ouil 

to  be  hung,  that  be  believed  that  the  fee 
ing  la  the  county  was  snch  that  it  wi 
Infpossible  for  the  defendant  to  have 
fair  and  Impartial  trial  In  the  county,  an 
that  be  had  heard  as  many  aa  18  person 
citliens  of  the  county,  say  that  tbe  d 
fendant  ought  to  be  taken  out  uf  tbe  Jal 
and  hang  without  triaL  (8)  The  afl 
davit  of  Ueorge  T.  Morgan  that  he  hi 
heard  statements  made  by  citizens  of  tt 
county  that  the  defendant  ought  to  I 
hung  for  the  murder  of  Aaron;  that  n 

the  night  nf  the  day  of  April.  189 

he  saw  a  great  number  of  persons  a 
eembled  near  the  courthouse,  and,  jndi 
Ing  from  their  actions,  be  believes  tbi 
the  assembly  was  a  mob  organized  1 
break  open  the  Jail,  and  lynch  the  deteni 
ant;  thttt  he  believes  thefef>liDg  In  Aden 
county  if,  such  that  it  la  Impossible  for  tl 
deTendant  to  have  a  fair  and  Impart! 
trial  in  the  county.  (4)  The  affidavit  ' 
Oeorge  W.  Beeciater  that  be  bad  heard  i 
many  as  60  persons,  citizens  uf  tbe  coa 
ty,  say  that  tbe  defendant  oaght  to  l 
bung,  and  ttaat  be  believed  the  feeling 
the  county  to  be  such  that  It  would  1 
Impoasible  for  the  defendant  to  have 
fair  and  Impartial  trial  therein.  (5)  Tl 
affidavit  ot  Jordan  Cbavia  that  from  tl 
statements  of  different  parties  which  1 
bad  heard  be  believed  that  it  would  1 
impossible  for  tbe  defendant  to  have 
fair  and  impartial  trial  in  tbe  coanty. 

Tbe  state's  attoruey.nn  tbe  other  han< 
traversed  the  avernienta  ot  the  petitio 
and  In  support  ot  bis  traveraefiled  the  af 
davits  of  337 ot  the  citlxens  of  Adams  coa 
ty,  residing  In  all  parts  of  tbe  county,  1 
cludltig  among  the  number  many  pereoi 
holding  or  having  held  official  positions 
the  county,  and  also  prominent  prote 
Riooal.and  buslnesH  men,  and  men  who  a 
shown  to  have  an  extensive  acquaiotaoi 
with  the  people  of  the  county.  Id  the 
affidavits  the  affiants  stated,  each  fi 
hlmse'if,  that  he  was  well  acquainted  wil 
nearly  all  the  people  residing  in  his  tow 
ship,  and  had  a  large  general  acquain tan 
throughout  thecounty ;  thatheknew  of i 
pn^udice  against  tbe  defendant  exlstii 
among  tbe  affiant's  acquaintances  in  tl 
county,  and  did  not  believe  that  an  fnelli 
existed  among  any  conijiderable  number 
persona  in  the  county,  other  than  an  ea 
nest  desire  tbat  impartial,  even-handed  Jo 
tice  might  be  done  to  the  defendant  on  tl 
one  hand  and  the  people  no  the  othe 
that  no  more  Interest  appeared  to  I 
taken  in  the  present  case  by  tbe  residen 
ot  the  county  than  Is  uaaally  apparent 
all  cases  where  the  charge  la  murder,  ar 
the  deceased  is  well  known;  that,  on  a 
count  oT  the  character  and  aocialatandii 
ot  the  deceased,  and  his  general  acquain 
anee  throughoat  tbe  coanty,  bis  untlme 
death  eauMd  considerable  comment  i 
the  time  among  his  acquaintances,  hi 
had  ceased  to  he  a  general  topic  ol  disco 
sioD  and  conversation, and  was  then— tbi 
is,  at  tbe  time  of  making  tbe  affidavit 
only  casually  referred  to;  and  that  fro 
the  affiant's  knowledge  of  tbe  temper 
the  people  of  tbe  coanty  he  had  no  be^t 
tlou  in  saying  tbat  tbe  defendant  coul 
have  bis  case  tried  aa  tairly  and  Impa 
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tially  Id  Adamci  county  as  In  any  other 
county  in  the  state.  In  many  of  the  affl- 
davlta  It  was  also  expressly  stated  In 
terms  that  tbn  Inhabitants  of  thevoaoty 
had  no  prejudice  against  the  defendant. 
In  addition  to  theaffldavits  above  men- 
tioned, ivhlch  were  all  in  substantially  the 
same  lanKuaKOi  the  state's  attorney  filed 
the  affidavit  of  John  A.  Lonj;,  who  states, 
in  Bubsttince,  that  he  was,  and  ever  since 
the  year  1877  had  been,  a  constable  In  Gll- 
nier  township;  that  be  was  one  of  the 
party  who  pursued  and  captured  the  de- 
fendant the  morning  the  homicide  was 
committed,  and  was  the  one  who  shut  and 
wounded  blm;  that  there  were  about  2U 
men  ^ud  boys  present,  mostly  arm«d,  and 
others  were  gatlierlng  rapidly;  that  no 
mob  vl<.>Ience  was  attempted;  thataffiant 
left  the  prisoner  In  cbarse  of  tbose  pres- 
ent, and  went  back  to  Eubanks,  aud  tele- 
graphed the  sheriff  to  come  for  the  prison- 
er; that  the  defendant  was  brought  buqk 
to  Eubanks  by  those  In  charge  of  him, 
wherp  he  remained  for  about  two  bours. 
until  taken  away  by  the  sheriff's  deputies; 
that  no  demonstration  was  made  to  shoot 
or  lyDCh  blm  there,  and  no  spirit  was 
shown  except  satisfaction  that  he  was  In 
the  hands  of  the  law;  that  Eubanks  In 
about  33^miles  from  the  Aaron  farm;  that 
the  defendant  was  taken  by  the  offict^rs  to 
Qulncy.  without  trouble  or  Interference, 
and  that  since  then  there  has  been  no  at- 
tempt at  mob  riolence  towards  the  de- 
fendant Id  that  nelgbborhood  or  that 
partol  theconnty ;  that  the  feeling  In  that 
vicinity  and  through  the  county  Is  one  of 
sympathy  for  the  Aaron  family,  but  that 
no  prejudice  exiats  towards  the  defendant 
that  would  prevent  him  from  getting  an 
impartial  trial;  that  affiant  Is  well  ac- 
qnalnted  In  the  county,  and  has  talked 
with  many  Inhabitants  of  the  coanty  since 
tbe  homicide,  and  has  so  hesitation  In 
saying  that  there  is  no  temper  or  prejudice 
agalnstthe defendant's  getting  afair  trial, 
but  the  general  feeling  and  disposition  Is 
that  the  law  take  its  coarse,  and  that  tbe 
defendant  be  fairly  tried  according  to  law, 
and  affiant  believes  that  be  can  gpt  as  fair 
a  trial  In  Adams  county  as  In  any  eiinuty 
In  the  state.  Also  tbe  affidavit  of  C.  F. 
Ferry,  areporterof  the  Quincy  DallyJour- 
nal, giving  acopy  of  an  interview  prepared 
by  him  and  published  In  that  paper,  deny- 
ing the  rumor  of  a  contemplated  mob  by 
tbe  people  of  Ellington  township,  the  rea- 
son assigned  by  the  constable  in  the  Inter- 
view why  they  had  not  desired  to  take  tbe 
law  into  their  bands  being  that  they  were 
law-abldlngmen;  tbat,whlle  theyreallzed 
tbe  enormity  of  the  crime,  and  felt  intense- 
ly Indignant  towards  tbe  murderer,  they 
knew  that  we  have  laws  and  courts  to 
deal  with  such  offenders,  and  have  full 
confidence  In  those  lanfal  methods.  Also 
tbe  affidavit  of  Ufcbael  Barry,  a  deputy 
sheriff  of  Adams  county,  that  he  was  well 
acquainted  with  tbe  people  of  every  part 
of  tbe  county;  that  within  the  lapt  Hvp 
days  he  had  conversed  with  over  100 of  the 
prominent  citizens  of  thecounty  about  the 
case,  nnd  was  satisfied  that  the  defendant 
could  have  afalr  andlmpartialtriul  before 
a  Jury  of  tbe  county;  that  there  was  no 
snch  pr«Indlce  In  tbe  minds  uf  the  people 


of  the  county  as  would  prevent  bis  obtain- 
ing au  Impartial  Jury;  that  tbe  county  is 
very  large,  having  over  60,000  Inhabitants. 
Also  the  affidavit  of  Jobn  Yancll,  tbe  ataer* 
Iff  of  tbe  county,  stating  that  he  was  well 
acquainted  with  the  inhabitants  of  tbe 
city  and  of  the  various  townships  of  the 
county ;  that  since  tbe  defendant's  arrest 
the  affiant  bas  talked  about  the  case  with 
people  from  all  parts  of  the  county,  aud 
knows  their  general  feeling  and  temper  re- 
garding the  case;  that  he  had  recently 
talked  with  at  least  a  hundred  prominent 
citizens  from  all  p<irtlons  of  tbe  county 
wltb  reference  to  tbedefendant,and  be  did 
not  believe  that  the  miads  of  tbe  people 
were  prejudiced  against  tbe  defendant  in 
each  manner  as  would  In  any  way  in- 
fluence tbem  Dpon  the  trial  of  tbeeause. 
or  prevent  the  defendant  from  having  a 
fair  and  impartial  trial  in  the  county; 
that  the  county  Is  a  large  one,  having 
some  60,00U  Inhabitants,  and  the  affiant 
knew  of  no  reason  why  the  defendant 
could  not  have  a  fair  and  Impartlaljury 
from  tbe  connty  to  naaa  upon  bts  case; 
that  no  feeling  existed  among  any  consid- 
erable number  of  persons  In  tbe  coanty, 
other  than  a  desire  that  Impartial  and  ex- 
act Justice  may  he  done  the  defendant  on 
the  one  bund  and  tbe  people  on  the  other. 
Also  tbe  affidavit  of  Heury  8teinkamp, 
giving  the  population  of  Adams  county  as 
In  the  other  affidavits,  and  stating  that 
about  one-haJf  of  the  people  of  tbe  connty 
were  Germans,  many  of  whom  cunld  not 
read  the  English  language;  that  thenews- 

?iaper8  referred  to  In  the  defendant's  petl- 
■on  were  all  published  In  English,  and 
that  tbe  larger  part  of  this  circulation 
was  in  the  city  of  Qulncy ;  that  tbe  afliaut 
bad  conversed  wltb  a  large  number  of  tbe 
people  ol  the  connty  with  reference  to  the 
charge  against  the  defendant,  and  wan 
free  to  say  that,  In  bis  Judgment,  the  de- 
fendant could  have  a  fair  and  Impartial 
trial  In  Adams  county.  Upon  the  evidence 
thus  presen  ted,  tbe  court  denied  the  defend- 
ant's petition  Tor  a  change  of  venue,  and 
that  decision  Is  now  assigned  for  error. 

Under  tbe  statute  In  relation  to  changes 
of  venue  on  account  of  the  prejudice  of  the 
Inhabitants  of  the  county,  where  tbe  de- 
fendant is  charged  with  murder,  as  that 
statute  has  been  Interpreted  by  this  court, 
the  material  issue  to  be  tried  upon  tbe  pe- 
tition and  affidavits  filed  by  the  accused 
and  the  traverse  and  counter  affidavits 
filed  by  tbe  prosecution  is  whether  there 
la  In  fact  a  prejudice  In  tbe  minds  of  the 
Inhabitants  of  the  county  auffldent  to 
raise  a  reasonable  apprehension  that  tbe 
accused  will  not  receive  a  fair  and  impar- 
tial trial  In  the  county.  Price  v.  People, 
131  111.  223,  23  N.  E.  Bep.  639.  It  Is  con- 
tended here,  as  It  was  In  tbe  Price  Case, 
that  tbe  Issue  to  be  determined  Is  whether 
the  particular  facta  upon  which  the  ac- 
cused banes  his  fears  that  he  will  not  re- 
ceive a  fair  trial  do  or  do  not  exist,  and 
that,  if  those  facts  are  proved,  and  are  of 
themselves  sufficient  to  raise  a  reasonable 
apprehension  tliat  the  Inhabitants  ol  the 
county  are  prejudiced  against  the  accused 
to  sucb  a  degree  that  be  will  not  be  likely 
to  rettlve  a  fair  and  Impartial  trial*  a  case 
tor  a  change  of  venae  Is  made  out.  But  In 
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the  Price  Case  It  was  held  by  a  majority 
of  the  coart,  after  mature  conttlderatlon, 
that  the  question  to  be  determined  waB> 
not  whether  the  erldentlary  facte  detailed 
in  tbe  petition  were  proved,  hot  wbetber, 
upon  all  the  evidence  submitted,  tbere 
waa  reasonable  groand  for  fear  that  the 
allejsed  prejudice  actually  existed.  So,  In 
Hlckam  v.  People,  137  HI.  75,  27  N.  E.  Bep. 
SS,  where  the  aamequestlon  waspresented, 
we  said:  "Tbe  existence  or  nonexistence 
of  tbe  prejudice  of  tbe  iDbabltnnts  of  tbe 
coonty  was  the  Issue  made  and  presented 
to  tbe  eonrt  for  determination, and  It  was 
decided  uecordinic  to  the  right  ot  the  case, 
upon  the  petition  and  the  denial  tiled  by 
the  Htate's  attorney,  supported  by  counter 
affidavits."  It  cannot  be  denied  that  tbe 
state's  attorney  tailed  to  disprove  some  of 
the  spucitic  facts  set  forth  by  thedefendant 
In  his  petition.  Thus,  the  statement  that, 
after  tbe  defendant  was  arrested  and  com- 
mitted to  Jail,  a  mub  assembled  about  the 
Jail,  bent  oo  taking  him  out  and  haoKinK 
him  without  warrantoflaw, and  thatthey 
were  prevented  from  accomplisbing  their 
purpose  by  the  efforts  ot  the  uherin,  is  not 
disposed  of  or  disproved  by  tbe  counter 
affidavits  filed  by  the  state's  attorney. 
Now,  If  these  facta  and  the  other  specific 
tacts  stated  In  tbe  petition  and  not  dis- 
proved were  conclusive  ot  euch  prejudice 
as  would  be  likely  to  Interfere  with  his  oh- 
talnlufc  a  fair  and  Impartial  trial,  then 
clearly  the  case  made  by  tbe  defendant 
waa  not  met  by  the  counter  affidavit*. 
But  we  are  unable  to  see  that  such  conclu- 
sive effect  should  be  given  them.  Stand- 
ing alone,  they  doobtleM  would  tend  to 
show  a  feellDff  on  tbe  part  of  tbe  people 
ot  the  county  unfavorable  to  the  defend- 
ant. But  they  may  all  be  true,  and  still 
there  be  no  such  pn^Judice  prevalent  gen- 
erally among  tbe  people  of  tbe  county  as 
would  be  likely  to  make  it  difficult  to  se- 
cnre  an  Impartial  Jury,  or  as  would  other- 
wise interfere  improperly  with  the  due  ad- 
ministration ot  justice.  WbftD  all  theaffl- 
davitfl  are  considered,  we  think  the  con- 
clusion is  Irresistible  that  there  waa  no 
such  prejudice  against  the  dsfendant  as 
would  Justify  a  reasonable  apprehension 
that  becould  not  be  fairly  and  Impartially 
trletl  In  tbe  county.  It  euch  prejudice  ex- 
tatect  and  waa  prevalent  throughont  tbe 
county,  the  tact  of  Its  existence  mnst  have 
been  known  to  most,  It  not  all,  the  large 
number  ot  cltixena  whose  affidavits  were 
filed  by  the  state's  attorney,  and  It  is  un- 
reasonable to  suppose  thatso  lurKeanum- 
ber  of  meu,  most  of  whom  appear  to  have 
been  among  tbe  moat  prominent  and 
widely  known  citlEenH  of  their  respective 
localities,  wonld  be  so  reekless  as  to  come 
forward,  aa  they  have  done,  and  make 
affidavit  that  no  such  prejudice  existed  to 
their  knowledge.  In  addition  tu  this,  a 
considerable  number  ot  theseafflants  state 
expressly  and  affirmatively  that  no  prnju- 
dlce  against  tbe  defendant  exists  among  tbe 
Iieople  of  tbe  county.  We  are  ot  the  opin  • 
Ion  that  the  circuit  court  committed  uo 
error  in  finding  that  tbe  prejudice  alleged 
was  not  proved,  and  in  denying  the  de- 
fendant a  change  of  venue. 

The  next  error  assigned  la  upon  tbe  re- 
fusal of  tbe  court  below  to  grant  tbe  de- 


fendant a  continuance.  It  appears  that 
at  tbe  May  term,  1892,  ot  tbe  circuit  court 
—tbe  term  at  which  the  indictment  wbs 
preeented— a  motion  was  made  on  twbalf 
ot  tbe  defendant  for  a  coatlnnance,  and 
granted.  That  motion  was  baaed  upon 
aa  affldavt  ot  Monroe  Jamison,  tbe  de- 
fendant's father,  showing  that  tbe  defend- 
ant could  not  safely  proceed  to  trial  at 
that  term,  nn  account  of  tbe  absence  of 
six  witnesses,  who  were  named,  and  who 
all  resided  in  I>avldHoncounty,Teun.  The 
testimony  which  it  was  expected  these 
witnesses  would  give  related  to  tbe  pre- 
vious conduct  and  history  of  the  defend- 
ant while  In  the  state  ot  Tennessee,  the 
place  where  his  father  and  other  members 
of  bla  family  rpHlded ;  the  object  of  the  tes- 
timony being  to  prove  bla  Inaanlty.  On 
tbeSd  dny  of  October  folio  wing — that  being 
oneof  tbedaysof  the  Septeraber,lH92,teriii 
of  tbe  court— a  furtbermotlon  waaentered 
on  behalf  ut  the  defendant  tor  a  continu- 
ance, based  upon  an  affidavit  made  by 
the  defendant'a  counsel,  aettlng  up  the  ab- 
sence and  materiality  of  three  ot  the  six 
witnesses  mentioned  in  the  former  affida- 
vit, and  also  of  Monroe  JamlsoD,  the  de- 
fendant's father,  stating  theevldence  which 
these  witnesses  were  expected  to  give  in 
tbe  language  ot  tbe  former  affidavit.  Tbe 
affiant  also  stated  that  he  was  employed 
May  10, 189S,  by  the  defendant's  father,  to 
prepare  and  present  tbe  motion  for  a 
change  of  venue,  and,  that  being  denied, 
be  was  further  employed  by  him  to  pre- 
pare and  present  the  motion  foracootf nu- 
ance, which  was  granted;  that  affiant 
then  agreed  with  Monroe  Jamison  to  take 
charge  of  tbe  defense,  and  to  associate 
with  him  other  attorneys,  upon  considera- 
tli>n  that  a  retainer  then  agreed  upon 
should  be  paid  to  afflantaud  his  asso- 
ciates by  August  1,1892;  tbatsuch  retainer 
was  not  paid,  because,  as  affiant  belleveB, 
of  the  death  of  two  of  Monroe  Jamison's 
children  and  of  tbe  expenses  Incident 
thereto;  that  on  or  about  August  31,1^2, 
affiant  called  at  the  Jail  to  see  the  defend- 
ant, and  notify  blm  of  tbe  situation,  and 
that  the  defendant  tbereapon  said  to  the 
affiant  that  be  bad  no  use  forany  lawyer; 
that  hs  would  be  protected  by  a  higher 
power,  and  that  be  neither  wished  affiant 
nor  any  other  lawyer  to  take  part  in  bis 
defense;  that  on  tbe  first  day  of  the  Sep- 
tember term  of  court  the  affiant  stated 
to  tbe  court  what  bad  occurred  between 
him  and  the  defendant,  whereupon  the 
court  entered  an  order  that  the  affiant 
should  take  charge  of  the  defense  ot  the 
cause;  that  the  defendant  had  been  with- 
out connael  since  thn  last  day  of  the  pre- 
vious  May  term  nntll  tbe  affiant  was  ap- 
pointed by  the  court  to  defend  him ;  that 
affiant,  immediately  upon  bis  appoint- 
ment, wrote  a  letter  to  Monroe  Jamison, 
Informing  blm  that  the  cause  had  been 
Bet  for  Monday,  October  3,  1892,  and  re- 
questing him  to  be  present  with  tbe  wit- 
nmsRs,  but  had  received  no  reply,  and  affi- 
ant bad  uo  knowledge  uf  tbe  cause  ot  the 
absence  of  Monroe  Jamison  or  the  other 
witnesses;  thatatfiont  believes  thedefend- 
ant  to  be  insane,  and  that  he  was  so  at 
the  time  of  the  commission  of  the  homicide 
charged ;  that  be  believes  that  none  ot  the 
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wltnesMB  were  absent  ivttb  the  permis- 
sion or  conBent  of  the  defendant,  and  that 
be  expected  to  procure  their  t-estimoDy  by 
tbe  next  term  of  eonrt  (or  the  trial  of 
criminal  cases.  Tblsmotlon  fora  coatlnu' 
ance  was  denied,  and  on  tbe  following  day 
tbe  trial  was  commenced.  Monrue  Jami- 
son, as  It  appears,  arrived  and  was  pres- 
ent at  the  trial,  but  the  .other  three  wit- 
nesses named  la  tbe  affldnvlt  did  not,  and 
tbe  trial  proceeded  la  their  absence.  It 
seems  very  clear  that  do  such  diligence 
was  shown  as  made  It  cbe  duty  of  the 
court  to  award  a  farther  postponement 
of  tbe  trial.  Tbe  caoee  bad  been  once  con- 
tinued on  account  of  the  atiSence  of  the 
same  wltnesBea,  and  nearly  five  months 
bad  elapsed  wlthoutany steps  being  taken 
to  procure  their  attendance.  They  all 
llred  at  or  near  Nashville, Tenn.,  and  their 
Joamay  from  that  place  to  tbe  place  of 
trial  need  not  have  occupied  more  tban 
une  day.  Ko  effort,  however,  seems  to 
bave  been  made  to  procure  their  atttnd- 
ance,  beyond  writing  a  letter  to  Monroe 
Jamison.  He  came,  but  failed  to  bring 
with  blm  the  other  witnesses,  and  no  rea- 
son is  shown  why  tbey  might  not  bare 
also  come. 

It  la  next  Insisted  that  tbe  conrt  erred 
tn  admitting  Improiier  evidence  offered  on 
tbe  part  of  tbe  prosecution.  A  portion  of 
tbe  evidence  objected  to  consisted  of  testi- 
mony detailing  the  circumstances  of  the 
pursuit  and  capture  of  tlie  defendant  by 
the  crowd  of  people  wtao  gathered  on 
learning  of  tbe  homicide.  This  evidence 
was  clearly  competen  t.  In  criminal  cases, 
a  portion  of  the  evidence  laid  before  tbe 
Jury  often  consists  of  tbe  condact  of  tbe 
party,  either  before  or  after  being  charged 
with  the  offense,  presented  not  as  a  part 
of  tbe  res  gestae  of  the  criminal  act  Itself, 
but  as  Indicative  of  a  guilty  mind.  Rose. 
(Mm.  Ev.  18.  It  has  therefore  been  held 
perfectly  competent  for  tbe  prosecution  to 

§rove  an  attempted  escape  of  the  accu»ed. 
tate  V.  Williams,  54  Mo.  170;  Fanning  v. 
State,  14  Mo.  386  ;  2  Whart.  Ev.  S  1269. 
Upon  the  same  principle,  acts  of  the  ac- 
cused by  way  of  resisting  or  preventing 
arrest  may  be  shown. 

Objection  was  also  made  to  evidence  of 
tbe  opinions  of  several  nonprofessional 
witnesses  as  to  tbe  sanity  of  the  defend- 
ant, admitted  in  rebnttal.  These  wlt- 
nMses  were  all  of  them  more  or  less  ac- 
quainted with  the  defendant,  and  had  bad 
an  opportunity  either  of  cuuverslDg  with 
blm  or  of  observing  his  conduct  and  de- 
meanor, either  before  or  shortly  after  tbe 
commission  of  tbe  bnmlclde.  Opinion  evi- 
dence of  this  character  Is  held  to  be  admis- 
sible in  this  and  most  of  the  other  states. 
Tbe  rale  Is  that  nonexperts  who  have  had 
opportunities  to  observe  a  person  may 
give  their  opinion  of  his  mental  condition 
or  capacity,  at  the  same  timestatlngthelr 
reasons,  and  the  facts  observed  on  which 
tbey  base  their  opinions,  ineludlngconver- 
aations  as  a  part  of  tbe  observed  facte ; 
but  to  render  such  opioiuns  admissible 
tbey  must  be  limited  tuconcluslonsdrnwn 
from  the  specific  facte  thus  disclosed.  1 
Greenl.  Gv.  3  440,  note  g,  and  autburltles 
there  cited.  The  witnesses  In  this  case 
were  permitted  to  state  their  opportuni- 


ties to  observe  the  defendant,  and  tben  to 
express  their  opinion  as  to  his  sanity  or 
Ihsanity,  based  solely  upon  such  observa- 
tlona.  Such  opinions  were  admissible. 

Among  the  wttnesaes  whose  uplnions 
were  thus  admitted  was  A.  £.  Hess,  who 
bad  never  seen  the  defendant  until  a  lew 
hours  after  be  was  committed  to  Jail,  and 
who  tben  saw  him,  and  had  a  conversa- 
tion with  him  In  the  Jail,  which  lasted,  as 
he  says,  about  halt  an  hour.  The  witness, 
after  stating  that  be  thought  he  conld 
form  an  Intelligent  opinion  from  that  con- 
versation as  to  the  defendant's  sanity, 
was  permitted  to  etatetheconversationln 
detail,  and  then  toexpresstbeoplniontbat 
the  defendant  atthattlme  wassane.  The 
defendant's  counsel  made  repeated  objec- 
tions to  the  testimony  of  the  witness  as 
to  the  conversation  Itself,  tbe  objection 
first  Interposed,  and  tbe  only  specifle objec- 
tion made,  being  that  It  was  not  evldnuce 
in  rebuttal.  These  objections  were  all 
overruled,  and  exceptions  were  duly  pre- 
served. The  witness  was  the  city  editor 
of  one  of  tbe  Qulncy  newspapers,  and  the 
conversation  was  In  the  nature  of  an  in- 
tervlow,  consisting  of  questions  propound- 
ed by  the  witness  and  anawersgtveii  by  the 
defendant.  It  related  mainly  to  tbe  cir^ 
cumstaucee  of  tbe  homicide,  tbe  defendant 
saying,  Id  substance,  that  he  bad  no  rec- 
ollection of  having  shot  Aaron;  that  be 
had  been  attending  Mrs.  Aaron  continu- 
ously forseverat  nights,  and  wasvery  nerv- 
ous, and  bad  been  drinking  a  good  deal 
of  gin,  and  that  on  account  of  bis  loss  of 
sleep,  his  nervona  exbanatlon,  and  tbe  gin 
be  had  taken,  he  was  not  himself,  and  bad 
no  recollection  of  what  occurred.  The 
witness  was  tben  asked,  "What  else  was 
said?"  and  to  that  qoestion  a  general  ob- 
jection was  made  and  overrnled.  In  an- 
swering it  tbe  witness  proceeded  to  say 
that  be  asked  the  defendant  about  a  re- 
ward offered  atIJttIeRock.Ark.,to  which 
the  defendant  answered,  In  BUbstanee, 
that  some  one  at  I^Ittle  Bock  had  put  up 
a  Job  on  blm  there  by  sending  a  lewd  wo- 
man tn  bis  office  to  be  treated,  and  that 
she  afterwards  accused  blm  of  an  assault 
with  Intent  to  commit  a  rape;  that  a 
friend  of  bis  came  forward  and  pnt  np 
9800  for  bis  ball,  and  be  went  to  Nashville 
to  get  his  father  to  come  to  Little  Rock 
and  straighten  the  matter  ontforhim; 
that  bis  friend  advised  him  to  leave  town, 
but  that  he  did  not  know  that  any  re- 
ward had  been  offered  tor  him  until  be 
came  to  this  part  of  tbe  country.  No  ob- 
jection was  made  to  this  evidence  other 
tbnn  tbe  general  one  above  mentiooed. 
nor  was  any  motion  made  to  exclude  this 
portion  of  tbe  conversation  from  the  jury 
after  its  purport  became manifest.nor  was 
the  court  asked  to  instruct  the  Jury  to  dis- 
regard It.   Even  If  It  beconceded  that  this 

Kortlon  of  the  conversation  ought  not  to 
Bve  been  admitted,  we  cannot  see  that 
any  error  was  committed  by  the  conrt  in 
overruling  the  o*bjectlon  to  tbe  questloD 
pnt  to  the  witness,  vis.  to  state  what  far- 
ther was  said.  As  has  already  been  shown, 
when  nonexpert  witnesses  are  permitted 
to  give  their  opinions  as  to  tbe  sanity  of 
the  accused,  their  opinions  must  be  found- 
ed upon  facta  observed  by  them,  and  tboaa 
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facts*  IndadlDg:  conversations  with  the 
aceoaed,  must  be  given.  Under  this  rnle, 
the  conrersatlon  us  a  nrhnle  was  adtuls- 
Bible,  and  when  the  court  was  called  upon 
to  rnle  upon  the  qavetion  calling  lor  the 
residue  of  It,  nothing  was  apparent  indi- 
cating that  any  matter  was  calliMl  for 
which  was  improper,  nnderttaeseclnum- 
stances,  the  court  rould  not  do  otherwise 
than  overrule  the  objection.  Nor  are  we 
able  to  <;ay  that  this  portion  of  the  con- 
versation should  have  been  excluded  even 
It  it  bad  been  properly  objected  to.  There 
Is  notbiag  In  the  record  indicating  that 
the  evidence  of  the  couversation  was  not 
offered  by  the  state's  attorney  in  good 
faith  for  the  mere  porpose  ot  laying  a 
foundation  for  the  admission  of  the  wit- 
ness' opinion  as  to  the  defendant's  sanity. 
For  that  purpose  he  was  bound  to  give 
in  evidence  the  entire  conversation,  so  fur, 
at  least,  as  It  formed  a  part  of  the  gronod 
upon  which  the  witness*  opinion  was 
based;  and,  when  offered  for  that  porpose, 
we  see  no  ground  upon  which  any  part  of 
it  could  be  excluded.  Of  course,  It  was 
competent  only  for  that  one  purpose,  and 
the  detendaDt  was  entitled  to  have  It  so 
limited  by  instructions  to  the  Jury;  butso 
long  as  it  was  admissible  for  that  pur- 
pose. Its  admission  was  not  erroneous. 

Complaint  Is  made  of  the  eleventh  and 
thirteenth  Instmctlons  ^ven  to  the  Jury 
at  the  Instance  ot  the  prosecotlon,  which 
state  the  law  applicable  to  the  hypothesis 
that  the  defendant,  at  tlie  time  he  com- 
mitted the  homicide,  was  under  tbe  In- 
fluence ot  Intoxicating  Uqnora.  It  is  not 
claimed  that  thue  InatructionH  fall  to 
state  the  law  correctly,  bot  that  there  ta 
DO  evidence  of  the  defendant's  Intoxica- 
tion upon  which  they  can  be  based.  It  Is 
true  that  most  of  the  witnesses  testify 
that  both  at  the  time  of  tbe  homicide  and 
at  the  time  of  his  arrest  he  was  sober, 
but  the  defendant,  at  the  time  he  was 
arrested,  told  one  of  the  witnesses  that 
he  was  drunk  when  he  shot  Aaron,  and 
another  witness  testified  that  be  acted  as 
if  he  bad  been  drinking.  There  being 
some  evidence  tending  to  show  Intoxica- 
tion, It  was  proper  to  Instruct  tbe  Jury 
on  that  hypothesis. 

Complaint  Is  made  ot  the  seventeenth 
Instruction  given  Inr  tbe  prosecution, 
which  was  as  follows:  " It  is  not  neces- 
safy  that  the  Jury  should  believe  that 
every  material  fact  or  clrcumstanne  In  evi- 
dence before  them  has  been  proven  be- 
yond a  reasonable  doubt,  but  that  It  Is 
sufflcleotlf  the  Jury  believe,  from  the  evi- 
dence In  the  case,  that  every  material  alle- 
gation in  tbe  indictment,  or  either  count 
thereof,  In  manner  and  form  as  therein 
charged  and  stated,  has  been  proven  be< 
yond  a  reasonable  doubt."  We  are  able 
to  perreive  no  substantial  objection  tu 
this  Instruction.  It  merely  holds  that 
the  rule  reuulring  proof  beyond  a  reason- 
able doubt  applies  only  to  the  material 
allegations  of  the  Indictment,  but  has  no 
application  to  those  mere  evidentiary 
facta  which  the  testimony  of  the  witnesses 
may  tend  to  establish.  In  all  cases  where 
the  evidence  Is  circumstantial  Us  primary 
tendency  Is  to  prove  certain  facts  which 
are  nerely  evidentiary  in  their  character; 


and  from  which  the  ultimate  farts  to  ' 
proven  follow   as  conclusions  either 
fact  or  of  law.   It  Is  only  the  latter  wliii 
must  be  proved  beyoud   a  reasunat 
doubt. 

The  following  instruction  was  asked  I 
the  defendant's  counsel,  but  was  modlfii 
by  the  court  by  striking  ont  the  word 
brackets,  and  inserting  Id  lieu  thereof  ti 
words  Id  italics:  "While  the  law  pt 
sunies  all  men  to  be  sane,  yet  this  pi 
sumption  [Is]  m/ty  be  overcome  by  ei 
deuce  tending  to  prove  Inaaulty  of  t! 
accused  at  the  time  of  the  com  mission 
the  alleged  offense.  When  such  evlden 
ts  Introduced,  then  the  presumption 
canity  ceases,  and  the  prosecution 
bound  to  prove  the  sanity  of  tbe  accnsi 
beyond  a  reasonable  doubt.  So.  In  th 
case.  In  which  the  defense  of  sanity  is  I 
terposed,  If  the  Jury,  after  considering! 
the  evidence,  entertains  a  reasnnat 
doubt  of  the  aanlty  ot  tbe  defendant  i 
the  time  ot  the  alleged  offense.  th*>n  I 
must  be  acquitted."  We  think  the  moi 
flcatlon  of  this  Instrnctfon  was  propi 
As  asked,  it  was  susceptible  of  the  co 
Btructlon  that  the  presumption  ofsani 
Is  overcome  by  evidence,  however  sligl! 
tending  to  prove  insanity,  while  tbe  m 
l9  that,  to  overcome  It,  evidence  must  I 
produced  snffieient  to  ratee  at  least  a  re 
snnable  doubt  of  the  defendant's  sanit 
The  modification  brought  the  Instructit 
Into  harmony  with  what  Is  laid  down 
Dacey  v.  People,  116  111.  5.55,  6  N.  E.  Re 
165:  "The  presumption  of  aanlty  in  her 
at  every  stage  ot  the  trial  nntll  Inaanii 
Is  made  to  appear  by  the  erldenre.  TI 
law  Id  this  state  undoubtedly  is  that  tli 
legal  presumption  may  be  overcome  I 
evidence  tending  to  prove  Insanity  ul  t 
accused,  which  Is  sufficient  to  raise  8  re 
sonable  doubt  of  his  sanity  at  the  time 
the  commission  of  the  act  for  which  he 
sought  to  be  held  accoantable.  Wbi 
that  is  done,  the  presumption  of  aani 
ceases,  and  the  burden  shifts  to  the  prof 
cntlon,  and  it  Is  then  required  to  pro 
bis  sanity,  as  an  element  necessaiy 
constitute  crime,  beyoud  a  Teasonat 
doubt." 

The  defendant  also  excepted  to  t 
modification  of  his  fourth  Instructlo 
Asaeked.lt  was  as  follows:  "The  cob 
instructs  the  Jury  that.  If  there  Is  evfden 
in  the  case  sufficient  to  raise  a  reaaunat 
doubt  as  to  the  sanity  ot  the  defendai 
then  the  Jury  will  find  the  defendant  m 
guilty."  The  Instruction,  as  given,  w; 
modified  sn  as  to  read  as  follows:  "TI 
court  Instructs  the  Jury  that,  If  theei 
dence  In  tbe  case  is  sufficient  to  raise 
reasonable  donbt  as  to  tbe  sanity  of  tl 
defendant,  then  the  Jury  will  find  thed 
fendant  not  guilty.**  The  finding  of  tl 
Jury  flhonld  be  based  upon  all  the  evlden 
in  tbe  case,  bat  the  Instruction,  as  aake 
directed  the  jury  to  acquit  the  delendan 
if  there  was  evidence  In  the  case  sufficlei 
to  rnlse  a  reasonable  doubt  In  their  mini 
as  to  the  defendant's  sanity,  howev 
strong  may  have  been  the  evidence  ten 
Ing  to  rebut  the  defense  of  hlslnsnnlt 
There  may  have  been  evidence  In  theca 
which,  taken  by  itself,  was  sufficient  ' 
I  raise  a  reasonable  doubt  in  the  minds 
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the  ]ary,  bat  tbe  reuonabbi  doobt  upon 
wblrb  tbe  Jury  iboold  act  moat  be  one 
whleb  arine  from  a  eoneldenitlon  of  all 
the  cTldonee  In  the  case.  The  modifica- 
tion of  tbe  iDBtractlon,  therefore,  was 
proper. 

FioaUy*  It  le  urged  that  tbe  verdict  ot 
tbe  lury  le  agalnet  tbe  evidence.  Tbat 
tbe  defendant  sbot  and  killed  Obarle?  N. 
Aarun  In  manner  and  form  ae  cbarzed  In 
tbe  indictment  la  clearly  proved,  and  In 
fact  la  not  dlapoted.  Tbe  only  material 
conflict  In  the  evidence  te  to  be  found  In 
tbat  portion  of  It  wbleb  applied  to  the  de- 
fense of  Inaanlty.  We  have  examined 
and  considered  all  tbe  evidence  bearing 
upon  that  drieuM  with  tbat  patienee  and 
care  which  tbe  solemnity  and  Importance, 
both  to  tbe  defendant  and  to  tbepabllc, 
necemaiUy  demand.  We  eball  not  at- 
tempt here  to  give  a  reaome  of  the  evi- 
dence, but  shall  content  oareelvee  with 
aaylng  tbat,  in  view  of  all  tbe  evidence  in 
tbe  record,  we  are  able  to  find  no  tenable 
ground  for  disturbing  the  verdict  uf  tbe 
Jury.  Tbe  questions  presented  by  tbe  de- 
fense ot  Insanity  were  purely  qneatlona 
nf  tact,  of  which  tbe  Jury  were  the  proper 
jadgee,  and,  tbe  case  bavlng  been  fairly 
submitted  to  them  by  proper  InBtnictlone, 
we  And  no  basis  In  the  evidence  for  hold- 
ing tbat  they  have  reached  a  wrong  cod- 
duBlon.  We  And  no  error  In  the  reeord, 
and  the  Judgment  and  aentence  uf  the 
<lrenit  eoort  mnst  therefore  be  affirmed. 


(60  Ohio  8t  40S) 
PITTSBURGH,  a  ft  ST.  L.  BY.  00.  T. 
OABBBTT. 

(Supreme  Oonzt  of  Ohio.  June  13,  1883.) 

lUlLBOAD  COMPA.inHa  — CONSOLIDATIOIT  —  RiOBTI 

or  Stooxboi.dbh8~Ahbitri.tion. 

1.  In  the  conBoIidation  of  railway  compa- 
nies under  the  statntea  of  this  state,  a  stock- 
holder who  refases  to  convnrt  his  stock  into 
tbat  of  the  consolidated  companT' may,  1^  the 
amendment  of  April  4,  1890,  (87  Ohio  Laws, 
IfE&O  compel  the  submisBloQ  of  the  question  of 
the  value  of  his  stock  to  the  arbitration  of  three 
dMnterested  men,  to  be  appointed  by  the  judge 
of  tbe  court  of  common  pleas  of  tbe  proper 
county.  An  agreement  to  arUtrate,  between 
bim  and  the  company,  Is  not  required. 

2.  A  failure  to  make  a  demand  before  the 
proposed  consolidated  company  acquires  tbe 
status  of  an  Incorporated  company  under  the 
laws  of  Ohio,  br  filing  a  copy  of  the  ratified 
agreement  of  consolidation  with  tbe  secretary 
of  state^  or  a  failare  to  make  an  attempt  to 
agree  with  die  company  as  to  the  value  of  his 
stock,  does  not  defeat  the  right  of  a  stockhold- 
er, refnaing  to  convert  his  stock,  to  be  paid  Its 
value. 

3.  It  is  the  duty  of  the  company  proposing 
to  consolidate  to  ascertain  who,  if  any,  of  Its 
stockholders,  refuse  to  so  convert  their  stock, 
and  to  cause  tbe  value  of  the  stock  of  any  who 
refuse  to  be  ascertained  and  paid,  "U^re  the 
eonsolidation  takes  effect." 

(ttyUabva  by  the  Oourt) 

Error  to  circuit  court.  Franklin  county. 

Proceeding  by  Robert  Garrett  against 
the  Pittsburgh, Cincinnati  &  St.  Lonls  Ball- 
way  Company  for  the  appointment  of  ar- 
bitrators. From  the  Judgment  entered, 
defendant  brings  error.  Affirmed. 

Watson,  Burr  ft  Ltreaay,  tor  plaintiff  in 


error.  J.  H.  CoUbia,  tor  detaidaiit  In  er- 
ror. 

MINSHALL,J.  On  June  10,  1890,  the 
directors  of  the  Pittsburgh,  Cincinnati  & 
St.  Louis  Railway  Company,  an  Ohio  cor- 
poration, with  part  of  Ite  road  eltnated 
in  ttala  atate,  entered  Into  an  agreement 
with  thedlrectora  of  certain  other  railway 
companies  for  tbe  conaoUdation  of  their 
respective  companlea  under  the  statotsa  of 
this  state,  the  new  company  to  be  known 
as  the  Pittsburgh,  Cincinnati,  Chicago  ft 
St.Lionla  BallwayCompany.  Afterwards, 
In  pursuance  of  proper  notice  to  that 
effect,  tbis  agreement  wae  aobmttted  to 
and  ratified  by  tbe  reqalslte  majority  nt 
thestoekbolden  of  each  company  on  An- 
goat  Itf,  1S90.  and  on  tbe  28tb  day  uf  the 
name  month  a  copy  of  tbe  agreement  was 
filed  In  the  office  of  the  eecretary  of  state; 
and  thereby,  under  the  provlaiona  of  sec- 
tion 3882,  Bev.  St.,  the  several  companies, 
parties  to  the  agreement,  became  "one 
company,"  possessing  In  this  state  all  the 
rights  and  franchises,  and  subject  to  all 
tbe  reetrictloDS  and  duties,  of  u  railroad 
company.  Bobert  Garrett,  as  surviving 
partner  of  Robert  Garrett  ft  Sod,  defend- 
ant In  error,  being  the  owner  ot  1.728 
Bbares,  uf  950  each,  In  the  capital  stock  of 
tbe  PltUburgh.  Cincinnati  ft  St.  Loula 
Hallway  Company,  refnaed  to  convert  bta 
Btoek  Into  tbat  of  the  eoneulldnted  com- 
pany, and,  not  bdng  able  to  agree  with 
hla  own  or  the  new  company  as  to  the 
value  of  his  ehares,  applied  to  a  Judge  of 
the  court  of  common  pleas  of  Franklin 
county, lurtbe  appolntmentof  arbitrators 
under  the  act  of  April  4, 1^90,  amending 
section  8388,  and  repealing  section  3889,  of 
tbe  Revised  Statutes.  87  Ohio  Lawa,  169. 
The  principal  qneetlon  presented  by  the 
record  Is  whether,  witbout  an  agreement 
with  either  of  tbecompanlea  to  submit  the 
question  to  arbitration,  the  etoekbolder 
can  compel  such  snbmlsslun,  and  bave  the 
value  of  hlHstock  ascertained  In  tbat  way. 

Tbe  amendment.  In  Bubatance,  provides 
that  a  stockholder  who  refueea  to  convert 
bis  stock  into  that  of  tbe  consolidated 
company  shall  be  paid  Its  actual  value,  to 
be  ascertained  as  therein  provlde<I;  "auch 
payment  to  be  made  before  the  consolida- 
tion tabes  effect."  And  II  he  and  the 
board  of  dlrectora  of  his  company  cannot 
agree  aa  to  the  value  "the  partlea  may 
■obmit  theqneation  to  arbitration  •  •  • 
by  three  disinterested  persons,  to  be  ap- 
pointed,  upon  the  motion  of  either  of  the 
parties, "  by  the  Judge  ol  tbe  court  of  com- 
mon pleas  of  tbe  proper  county,  to  t>e  con- 
ducted lu  conformity  to  the  law  regulat- 
ing arbitrations,  "so  far  as  the  same  may 
be  a ppllcabla. "  It  is  claimed  that  tbe  Inn* 
gaage,  "  the  parties  may  anbrnit  tlie  ques- 
tion to  nrhltrallun,**  reqalrea  that  tbe 
submission  most  be  by  the  hgreement  uf 
butb  parties.  It  Is,  however,  evident  to 
our  minds  that  such  Is  nut  the  proper  con- 
struction. The  InngoaKe,  "  the  partlea 
may  submit,"  does  not  neressarlly  Import 
that  the  snbmlsslon  mast  be  tbe  concur* 
rant  act  of  both  partlea.  If  both  may,  it 
certainly  aralle  as  a  right  Co  rtther;  and 
tbatauebto  tbe  Intention  becomes  clear 
from  tbe  language  that  Immediately  fol^ 
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lows,^ttaat  tbe  application  for  the  ap- 
pointment of  arbitrators  may  be  made 
"npon  the  motion  oteltber  of  the  parties." 
Either  may  make  the  application,  not 
either  with  tbB  consent  or  concurrence  of 
tbe  other.  Tins  gives  tu  tbe  proceedlDg 
an  adrersary  character,  and.  where  either 
refuura  to  enter  Intoa  submission, changes 
it  from  a  TOlnntary  into  a  eompalaory  ar^ 
bltratlon.  This  conclusion  Is  emphasised 
by  the  provisions  ol  the  following  section, 
(3390,)  wbich  reads  as  follows:  "In  all 
each  cases  of  arbitration  tbe  party  flesir- 
lag  the  arbitration  shall  give  the  opposite 
party  at  least  ten  days' notice  of  bis  In- 
tention to  apply  to  tbe  Judge  for  the  ap- 
pointment of  arbitrators,  which  notice 
shall  be  served  in  tbe  same  manner  as  Is 
provided  for  tbeservlceof  a  eummous.and 
shall  specify  tbe  time  and  place  for  the 
hearing  of  tbe  application."  This  provl- 
sion,  providing,  as  it  does,  that  the  pro- 
ceeding shall  be  commenced  by  giving  no- 
tice to  tbe  other  party,  to  be  served  aa  a 
rammons.  by  tbe  party  deairlng  arbltra- 
tlon«  Is  irreconcilable  with  the  claim  that 
it  can  only  be  bid  Dpon  the  mutual  sub- 
mission of  both  parties.  And,  recurring 
again  to  section  SSStt.  we  find  that  either 
party  may  appeal  from  tbe  decision  or 
award  to  the  court  ol  common  pleas  ol 
tbe  county  in  which  the  arbitration  la 
held,  by  giving  bond,  "unless,  previous  to 
the  arbitration,  the  parties  agree.  In  wrlt^ 
ing.  to  abide  such  award."  This  provi- 
sion further  indicates  that  arbitration 
may  be  bad  against  tbe  consent  of  one  of 
the  parties,  and  when  so  had  an  appeal  Is 
given.  It  isimprobablethatpartleB  would 
enter  Into  an  agreement  to  arbitrate  with- 
out an  agreement  to  abide  tbe  award.  It 
Is  tbe  DnlTersal  characteristic  of  a  volan- 
tary  submission.  And  the  givlngof  aright 
to  appeal  when  no  such  agreement  has 
been  made  shows  the  legislative  nnder^ 
standing  as  totbecharacterot  the  proceed- 
ing authorlECd  by  the  statute.  Unless 
commenced  upon  a  submission  entered 
into  by  both  parties  upon  astipulation  to 
abide  the  award,  the  proceeding  is  not 
properly  an  arbitration.  Itis  intbenature 
ol  a  retermce,  and.  being  compulsory,  an 
appeal  is  given  to  the  dlssatisfled  party, 
to  the  common  pleas,  where  the  matter 
can  be  determined  by  due  course  of  law. 
It  Is  a  mode  provided  for  the  condemna- 
tion of  tbe  stock  of  a  dissenting  stock- 
bolder;  and,  in  analogy  tu  many  similar 
proceedings,  as  in  tbe  taking  of  private 
property  tor  a  public  road,  a  summary 
method  Is  provided  for  ascertaining  tbe 
compensation  to  be  paid  the  individual 
for  bis  property  taken,  with  the  right  to 
appeal  to  a  tribunal  in  which  the  compen- 
sation can  be  assessed  by  a  Jury,  if  that 
made  In  tbe  aummary  mode  la  nnBatlsfao* 
tory. 

Aaasesond  defense  to  the  application  for 
tbe  appointment  of  arbitrators  tbe  com- 
panies set  forth  the  making  of  the  agree- 
ment to  eonRolIdate  by  the  directors  of  tbe 
different  companies  between  tbe  10th  and 
18th  of  June,  1890;  the  submission  of  the 
agreement  to  the  stockholders  of  tbe  re- 
spective companies  for  their  ratification 
on  August  19, 18B0,  upon  due  notice  hav- 
ing been  prerlonsly  g^vmi,  and  Its  ratlflca- 


tlun  by  tbem  at  that  iSm»;  and  tbe  fllli 
of  a  copy  of  tbe  agreement,  so  ratiflf 
with  the  secretary  of  state,  on  August  I 
lH90,~BQd  then  aver  that  no  notice  on 
fuBBl  to  convert  bis  stock  by  Bobert  Qt 
rett  or  bis  Arm,  was  given  prior  to  t 
ratification  by  the  stockholders,  nor  w 
any  such  notice  given  until  long  after  A 
gnat  28,  IsyQ,  nor  waa  any  attempt  mai 
to  agree  witb  tbe  board  of  directors  of  t 
company  as  to  the  value  of  the  stock, 
upon  arbitrators  to  whom  tbe  qnestli 
might  be  submitted.  This  was  demorr 
to.  Tbe  demurrer  was  sustained,  and  t 
ruling  of  the  court  tbereon  Is  assigned  f 
error.  From  the  first  statute  to  tbe  pn 
ent,  authorizing  the  consolidation  of  ra 
rtiad  companies  in  this  state,  It  has  be 
tbe  policy  of  the  legislature  to  require  pa 
meat  to  be  made  to  a  stockholder  of  t 
value  of  bis  stock,  where  he  refused  to  eo 
vert  It  lato  that  ol  tbe  consniidated  coi 
pany.  But  under  tbe  previous  leglslath 
this  right  was  only  given  him  where,  pi 
vtona  to  the  coosulldation,  be  requested 
to  be  done;  and  in  ancli  cases,  tta  vali 
having  been  fixed  and  ascertained  by  a 
bitratlon,  voluntary  or  compnlRory,  If  ti 
party  owning  tbe  stock  rsfnsed  to  recpl 
tbe  amount  awarded  the  company  ecu 
deposit  tbe  same  with  the  clerk  of  ti 
court  of  common  pleas  of  the  county 
which  tbe  arbitration  was  beld,  wblcb  d 
posit  authorized  the  parties  to  proceed  i 
consolidation  without  further  payment  i 
the  stockholder.  Tbe  statute  has,  by  tl 
amendment  of  April  4,  1890,  been  cbansi 
in  this  regard.  By  tbe  amendment  ti 
value  uf  tbe  stock  ol  one  who  refuses  i 
convert  it  must  be  ascertained  and  pa 
bim  before  consolidation  takes  effect ;  tl 
provision  requiring  tbe  stockholder  to  (1 
maud  it  to  be  dune  before  consolldatio 
as  a  condition  to  the  right,  belag  droppi 
from  tbe  statute.  So  that  under  tl 
amendment  It  became  the  duty  uf  the  co[ 
pany  desiring  to  enter  into  the  consoUd 
tlon  to  ascertain  who,  If  any,  of  its  stoc 
holders  refused  to  convert  their  stock  Im 
the  proposed  consolidated  company,  ai 
to  have  tbe  value  of  the  stock  of  any  wl 
refused  ascertained  and  paid  them  in  tl 
manner  provided,  before  tbe  proceedii 
could  be  regularly  perfected.  So  tbi 
none  of  tbe  matters  stated  In  this  defen 
are  of  any  avail,  as  against  the  rights 
tbe  defendant  in  error.  Tbe  statute  fix 
no  time  In  which  tbe  dlsaentlug  stoc 
holder  must  indicate  bis  refusal  to  conre 
his  stock  Into  that  of  the  new  compan 
It  Is  the  duty  of  the  company  of  tbe  dl 
sentlng  stockholder  to  get  his  consei 
and  II  It  cannot  It  must  then  proceed ' 
condemn  the  stock,  under  the  provlslo 
of  tbe  statute,  and  to  pay  Its  value, belo 
the  consolidation  takes  effect.  The  la 
that  tbls  was  not  done  beforefiUng  aco| 
of  the  ratified  agreement  of  consolidati< 
with  tbe  secretary  of  state,  and  there! 
airqutring  the  status  of  an  Incorporat 
railway  company  under  tbe  laws  of  tt 
state,  only  shows  that  the  connolldatli 
companies  proceeded  In  disregard  oft 
rights  of  dissenting  stockholdera  in  t 
Pittsburgh,  .  Cincinnati  &  St.  Louis  Ba 
way  Company,  and,  unless  a  party  mi 
take  advantage  of  hie  own  wrong,  can 
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ot  no  avail  to  the  old-  or  new  «ompany,  an 
•salnat  the  rlKbta  of  encb  stockhtrideni. 
As  to  tfalf)  claim  the  old  company  may  be 
deemed  In  existence,  or  the  claim  may  be 
prosecnted  aeuiniit  the  new  company, 
which  took  the  property  of  the  old  com- 
pany charged  with  the  payment  of  Its 
debta.  Section  8SN4.  Bev.St.;  Oompton  v. 
Railway  Co.,  46  Ohio  St.  502, 16  N.  E.  Bep. 
110,  and  18  N.  £.  Rep.  8S0. 
J  udgment  afflrmad. 

O  iQd.  Aiip.  m) 
PHBmX  INa  CO.  OF  BROOKIiTK  T. 
LORENZ. 

(Ai^Uate  Goart  of  Indiana.    Jane  34,  1893.) 

Record  ok  Appeal  —  Ahsndhent  —  Action  oh 
Inscrancb  Policy— Cokditioss. 

1.  Where  a  record  on  appeal  containB  no 
copy  of  an  ^hibit  allwed  to  have  been  filed 
as  part  of  an  answer,  it  la  too  late  to  amend 
it  on  rehearing. 

2.  In  an  action  on  an  insurance  policy  It 
ia  not  neceasaiT  to  file  a  copy  of  the  application 
with  the  complaint. 

8.  Where  a  clause  in  an  application  for 
insnrance  is  so  inconsistent  with  the  condl- 
ticms  of  the  policy,  as  issacd,  that  both  can- 
not stand,  and  that  in  the  application  is  one 
on  which  the  issuing  Dt  the  policy  depends, 
it  must  controL 

On  rebearinif.  Denied. 

For  fanner  r^ort,  me  88  N.  E.  iRep.  444. 

ROSS,  J.  In  a  very  earnest  and  forcible 
petition  the  appellant  inalatB  that  the 
conrt  erred  in  lioldlng  the  third  peraxraph 
of  the  reply  to  be  snfflcient.  The  flrat 
contention  is  that,  altbongh  the  record 
does  not  show  the  written  application  to 
have  been  filed  as  a  part  of  theiiecond  par- 
agraph ol  the  answer,  it  shonld  neverthe- 
leas  have  been  so  considered,  for  the  rea- 
son, as  counsel  insist,  It  was  In  fact  so 
filed,  and  If  the  record  Is  not  correct  In 
that  respect  it  was  the  fault  of  the  clerk 
who  made  the  transcript.  In  sapport  of 
this  eunteatlun  the  original  answer  has 
been  certified  to  this  court.  This  conrt 
accepts  and  passes  upon  the  record  as  cer- 
tified by  the  clerk  of  the  conrt  below,  and 
If  It  is  incomplete  or  incorrect  It  Is  the 
fault  of  the  parties  to  the  record.  It  Is 
their  duty  to  see  that  thetranscript  of  the 
record,  when  It  comea  to  this  court,  is  full, 
true,  and  complete.  Au  Instrument  prop- 
erly referred  to,  and  filed  with  n  pleading 
aa  an  exhibit,  may  serve  aa  sncta  for  sever- 
al paragraphs,  and  It  Is  not  necessary 
that  It  t>e  copied  into  each  paragraph,  or 
that  a  separate  exhibit  be  filed  with  euch ; 
but  It  most  be  filed  as  an  exhibit,  and 
must  be  properly  referred  to  In  each  par- 
agraph, to  make  It  a  part  thereof.  The 
record  In  this  case  contains  no  exhibit, 
and  the  second  paragraph  of  the  answer 
does  not  properly  refor  to  any.  Having 
passed  apon  the  record  as  It  came  to  us, 
we  cannot  now  permit  It  to  be  amended. 
While  the  application  upon  which  the  pol- 
icy sued  on  was  Issued  la  a  part  uf  the  con- 
tract between  the  parties,  It  has  been  re- 
peatedly held  that  in  an  action  on  the 
policy,  to  recover  for  a  loss  tberennder. 
It  la  not  neoessary  to  file  with  the  com- 
plaint a  copy  of  BUcb  application.  lusur- 


anee  Co.  v.  KeMler,  84  Ind.^,-'aDd  caaEB 
cited,  and  Insurance  Co.  t.  Wller,  100  Ind. 
U2.  The  application  Is  the  proposition  ,of 
the  Insured,  and  the  policy  Its  acceptance 
by  the  Insurer;  and  while  It  Is  not  neces- 
sary, in  an  action  on  the  policy,  to  make 
the  application  an  exhibit  to  the  com- 
plaint. If  the  Insurer  seeks  by  answer  to 
sbofi  that  certain  conditions  contained  fu 
tbe  policy  have  been  violated  by  the  In- 
sured, the  insured  may  reply  a  waiver  uf 
tbe  condition  by  the  Insarer,  either  at  the 
time  of  the  Issuing  of  tbe  policy,  ur  subae- 
queut  thereto.  In  the  case  of  Pickel  v.  In- 
surance 0«>.,  119  Ind.  291.  21  N.  E.  Rep.  888, 
which  was  an  action  on  a  policy  to  recov- 
er for  a  loss,  the  appellee  answered  that 
the  policy  was  issued  upon  a  written  ap- 
plication. In  wblcbtbe  appellant  represent- 
ed "  that  there  was  only  an  Incumbrance 
of  91,000  on  the  land"  upon  which  the 
house  insured  was  situate,  when  in  fact 
there  was  a  mortgage  thereon  of  92.200, 
tor  which  reason  a  lurfelture  was  asked. 
In  another  paragraph  It  was  averred  that 
the  policy  contained  a  condition  that  if 
the  property  Insured  should  become  mort- 
gaged or  incumbered  during  the  existence 
or  the  policy  It  should  become  void ;  that 
dnrlngtbe  existence  of  the  policy  the  in- 
sured had  mortgaged  It,  etc.  To  this  an- 
swer,  however,  a  demurrer  waeanstalned. 
The  inanred  replied  that  be  bad  made  a 
written  application  In  which  certain  ques- 
tions were  unanswered,  but  tbat  he  bad 
Informed  the  agent  of  tbe  company  wiio 
wrote  out  tbe  application  that  his  prop- 
erty was  Incumbered  for  f2,200,  but  the 
agent  said  It  was  not  necessary  to  make 
that  statement.  It  was  also  alleged  tbat 
tbe  application  had  been  altered  after  he 
signed  It,  etc.  The  court.  In  passing  upon 
the  sufficiency  of  this  reply,  says:  "  An 
agent  authorized  to  take  applications  for 
Insurance  should  be  deemed  to  be  acting 
within  the  scope  of  his  authority  where 
he  fills  up  tbe  blank  application  of  Insur- 
ance; and  If,  by  his  fault  or  negligence.  It 
contains  a  misstatement  not  nuthorlied 
by  the  Inatructions  of  tbe  party  who 
signed  It,  the  wrong  should  be  Imputed  to 
tbe  company,  and  not  to  tbe  assured. " 

In  the  reply  under  consideration  It  Is 
averred  that  the  appellee  directed  the  ap- 
pellant's agent  what  to  Insert  in  the  ap- 
plication with  reference  to  tbe  privilege 
of  Incamberlngthe  property  Insured,  and 
tbe  agent  pretended  so  to  make  the  appli- 
cation, and  be  represented  to  the  appellee 
that,  with  those  facts  In  the  application, 
the  company's  policy  would  permit  hira  to 
Incumber  his  property  as  he  desired. 
The  Insured— a  German,  unable  to  read 
and  write  the  English  language,  and  upon 
such  representations  of  said  agent— ac- 
cepted tbe  policy  of  Insurance.  Hnder 
such  a  state  of  facts  this  conrtcannotlend 
Its  aid  to  assist  the  api>ellant  in  further- 
ing the  fraud  already  practiced  upon  the 
appellee.  But  it  la  said  tbe  application 
does  not  contain  the  statements  alleged 
in  the  reply,  and,  If  It  la  not  aa  it  should 
have  been.  It  should  first  be  reformed.  If 
tbe  application  was  made  to  sp«ak  falaely 
by  the  agent  ol  the  appelant  It  is  not  nec- 
essary that  It  be  reformed  before  theap< 
peUee  sue  on  tha  policy.  Aa  Golfey,  J.,  Ia 
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Immrancft  Oo.  t.  Stark,  390  tnd.  444,  22  N. 
E.  Bep.  418,  says :  "  It  cannot  be  soccess- 
fuDy  malotalned  that  a  party  sbuuld  be 
required  to  prosecute  a  snlt  to  reform  an 
Inatranient  ot  writing  wblch  vas  not 
nuder  his  control,  ami  which  he  never  ex- 
ecuted.** See,  also,  Jnaurance  Co.  t.  Allen, 
100  lud.  27S.  10  N.  £.  Bep.  86.  If  a  clause 
or  condition  In  an  application  for  Insur- 
ance la  so  Inconsistent  with  a  clantie  or 
condition  In  the  policy  Issued  thereon  that 
both  cannot  stand  together,  and  especially 
If  that  in  the  application  Is  one  upon 
which  the  Issuing  of  the  policy  depends,  It 
mnat,  of  necessity,  control.  In  this  case 
the  appellant  Induced  the  appellee.  U  the 
facts  alleged  in  the  reply  are  true,  to  ac- 
cept a  policy contalDlngaforteltnrecIause, 
which  Is  inconsistent  with  the  terms  and 
conditions  of  the  application,  represent- 
ini!  that  the  application  was  made  out  as 
he  reqaeeted,  and  that,  therefore,  the  pol- 
icy granted  him  the  prlTllege  ol  incumber- 
ing hiB  property.  These  representations. 
MB  shown  by  the  reply,  lodnced  the  appel- 
lee to  cancel  a  policy  of  insurnDce  which 
he  then  had  In  another  company,  and  to 
take  iueurauce,  instead,  In  appellant'u 
company.  We  think  the  reply  sufQcient 
as  a  reply  to  that  answer,  not  consider- 
ing, however,  the  sufflciency  ottbe  answer 
itself.  Petition  overruled. 

OAVm.  G.  J.,  and  BEINHABD,  J.,  are 
of  the  opinion  that  the  petition  sbould  be 
granted. 


(7  iDd.  App.  ]«8) 

SOLLABS  r.  MTERS. 
(Aga^latft  Court  of  Indiana.   June  0,  188S.) 

COBIS  IK  FOBMBR  AOTIOIT— FaILOJU  TO  FXT— 

Stat  or  pKOcBsoiN'Ofl. 
On  a  motion  to  stay  jnxiceedings  till  the 
payment  of  awts  In  a  former  trial,  which  waa 
before  a  justice,  an  affidavit  made  by  plaintifl's 
attorney  In  opposition  thereto  showed  that,  on 
anch  former  tnal,  plaintiff  bad  no  coanBel,  and 
that,  on  the  renditioii  of  a  jadgment  against 
him,  affiant  waa  employed  to  obtain  a  new 
trial,  wliich  he  did;  that  be  obtained  a  change 
of  venne  to  another  justice,  and  then  dismissed 
the  cas&  having  learned  that  plaintlfiCs  total 
cause  of  action  exceeded  the  jurisdiction  of  a 
justice,  and  intending  to  sne  in  the  drcnit 
court,  aa  he  subsequently  did;  and  that  the 
dismissal  was  not  to  harass  defendant.  The 
motion  was  frranteci,  whereuiwn  plaintiff  askei 
to  be  allowed  to  sue  as  a  poor  person.  This 
petition  was  submitted  on  affioaTita  of  the 
particp,  and  refused.  Held,  that  it  was  error 
to  stay  the  proceedings,  and  to  refuse  permis- 
sion to  sue  aa  a  poor  person. 

Appeal  from  circuit  court, Elkbart  coun- 
ty; J.  M.  Vanfleet,  Judge. 

Action  by  James  8e11ars  against  Jacob 
Myers.  From  a  Judgment  dismissiog  the 
cause,  with  costs  against  plaintiff,  be  ap- 
peals. Beversed. 

Henry  C.  Dodge,  for  appellant.  Jonas 
O.  Hoover,  tor  appellee. 

liOTZ,  J.  The  appellant  instituted  this 
action  against  the  appellee  on  the  19th 
day  of  February,  1^92.  In  his  complaint 
be  alleges  that  tbe  appellee  Is  Indebted  to 
blin  on  acconnt  of  work  done.  An  Item- 


ised atatementof  the  Indebtedness  Isi 
out  in  the  body  of  the  complaint,  whi 
aggr^ates  the  sum  of  f  19S.  This  coi 
plaint  conclndes  as  follows:  "Thatsti 
above  acpunnt  Is  past  due  and  unpnl 
and  was  due  October  1,  1891,  at  whI 
time  plaintiff  demanded  and  request 
payment  by  defendant.  Wherefors 
demands  Judgment  for  two  hundred  a 
ninety-eight  (29S)  dollars."  The  appell 
appeared  to  said  action  by  connael,  &i 
moved  the  court  to  stay  the  pruceedin 
tberein  until  certain  costs  In  a  former  i 
tlon  should  be  psld.  This  motion  w 
supported  by  the  affidavit  of  Jonas 
Hoover,  tbe  attorney  for  appellee  In  tl 
canse.  This  affidavit  shows  that  an  t 
6th  day  of  February,  1892,  the  appella 
commenced  an  action  against  the  app 
lee  for  tbe  same  cause  ot  action  set  fur 
In  the  complaint  In  this  suit,  before  Jo 
W.  Bliss,  a  Justice  ot  the  peace.  In  and  1 
Osalo  townnhlp,  Elkhart  county,  In 
and  In  that  proceeding  tbe  appellee  fil 
an  answer  in  general  denial,  and  a  » 
off;  that  on  the  llth  day  of  Februai 
1892,  said  cause  was  trieci  by  a  Jury  a 
a  verdict  was  returned  In  favor  ot  I 
appellee,  and  against  tbe  appellant,  Id  t 
sura  of  f96;  that  a  new  trial  was  grant 
by  said  Justice;  that  a  change  of  ven 
was  then  taken  to  the  court  of  one  Vf 
Ham  Theis,  a  Justice  of  the  peace  of  Ct 
cord  township,  in  paid  county ;  that 
said  court,  the  appellant  filed  the  ideat 
al  complaint  filed  In  this  action;  th 
appellant  caused  a  ventre  to  be  Issued  1 
a  jury  to  try  said  cause  In  said  roni 
that,  before  said  cause  was  tried,  app 
lant  dismissed  bis  Balt,and  tfaataaid  coi 
tbentapon  entered  Judgnrent  against  i 
pellant  for  costs  in  the  sum  of  91S,  wbl 
Judgment  remains  unpaid;  that  app 
lant  has  no  property  out  of  which  si 
Judgment  can  be  made,  and  Is  Insolvn 
that  Immediately  after  the  dismissal 
said  action  the  present  one  was  eo 
menced;  that  appellee  has  been  put 
great  expense  and  tronhle  in  attendi 
court  since  tbe  first  action  was  Instltut 
and  has  expended  money  In  procuring  I 
attendance  of  witnesses  at  the  time  i 
for  the  trial  of  the  first  action ;  that,  ai 
matter  of  fact,  affiant  verily  believes  tt 
the  appellant  is  indebted  to  appellee,  t 
that,  appellant  being  Insolvent,  appet 
conid  not  enforce,  even  tbongb  he  wear 
a  Judgment;  and  tbat  the  proccedln 
herein  are  malicious  and  vexations,  t 
pellant  filed  a  counter  affidavit.  T 
affidavit  was  made  by  one  Henry 
Dodge,  the  attorney  for  appellant  in  ti 
cause.  By  said  affidavit  it  Is  shown  tt 
In  the  trial  before  the  instlce,  John 
Bliss,  as  meotloneil  and  set  out  in  1 
affidavit  of  said  Hoover,  the  appella 
had  no  counsel,  and  that  a  Judgmeut  v 
taken  against  him,  whereupon  the  afBe 
was  employed  by  appellant  to  apply  i 
a  new  trial,  and  to  take  charge  of  si 
cause;  that  the  complaint  upon  wh: 
said  trial  was  had  counted  only  upon 
part  of  the  present  cause  of  action, 
wit,  in  the  Bum  of  only  944;  tbat  am 
trial  was  j^anted.  and  that  after  1 
granting  of  said  new  trial  the  appel 
took  a  change  of  venae  to  Jantlee  The 
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that  after  the  granting  of  the  new  trial, 
and  the  change  of  venae,  aa  aforesaid, 
afflaut  examined  Into  appellant's  claim 
against  appellee,  and  learned  that  appel- 
lant bad  not  set  up  all  bis  cause  ot  ac- 
tion, and  that  be  (affiant)  drew  the  com- 
plaint, excepting  amendments  made  In 
the  circuit  conrt,  and  proposnd  to  Ale  the 
same  before  tbe  Jostice  to  whom  said 
eanse  was  taheu  on  change;  that  ataald 
time  It  occurred  to  affiant  that  appel- 
lant's demand,  inclndlng  Interest,  was  in 
excess  ol  the  Justice's  jurisdiction,  aud 
for  tbat  reason,  and  other  good  reasons 
affecting  appellant'a  legal  rightB  In  the 
premises,  affiant,  in  good  faith,  acting  as 
counsel  fur  appellant,  determined  to  dis- 
miss further  proceedlngH  in  said  Justice's 
court,  and  prosecute  appellant's  claim  in 
the  circuit  court,  where  all  of  Ma  said 
claim  could  be  properly  prosecuted ;  that 
appellant  was  not  present  wben  affiant 
dlsraissed  said  canse,  and  did  not  know 
tbat  said  cause  was  to  be  dismissed  until 
after  it  was  done;  tbat  said  canne  was 
not  dismissed  to  harass  or  annoy  tbe 
appellee,  but  was  solely  because  ot  the 
opinion  of  affiant,  In  good  faltb,  that  it 
was  necessary  to  protect  appellant's 
rishta.  Neither  tbe  appellee  nor  tbe  ap- 
pellant made  any  affldavlts,  nor  was 
there  any  evidence  given  on  said  motion 
other  than  the  affidavits  of  counsel.  The 
motion  was  submitted  upon  these  affi- 
davits, and  tbe  court  gave  Judgment  as 
follows:  "Whereupon,  tbe  court,  upon 
due  consideration,  orders  that  tbe  trial  of 
this  cause  be  stayed  nntil  the  costs  made 
before  tbe  Jastlce  herein  be  paid,  to  which 
order  of  the  court  said  plalDtlfl  at  tbe 
time  excepts."  This  order  of  the  court 
was  made  on  the  3d  day  of  Uarch.  The 
record  before  us  further  shows  tbat  on 
the  7th  day  of  March  tbe  appellant  filed 
hie  petition,  supported  by  affidavit,  to 
be  allowed  to  prosecute  said  cause  as  a 
poor  peraoo.  This  petition  was  sub- 
mitted to  the  court  on  the  affidavits  ot 
tbv  appellant  and  bis  counsel,  and  on  the 
counter  affidavits  of  appellee  and  bis 
counsel.  No  other  evidence  was  given  or 
heard,  except  that  contained  in  these 
affidavltH.  Evory  entry  on  tbe  record 
shows  that  tbe  only  question  at  Issue 
was  the  right  ot  the  appellant  to  prose- 
cute as  a  poor  person,  but  when  tbe  court 
came  to  rule  on  said  application  the  record 
shows  that  the  ruling  was  prefaced  by 
certain  statements  of  facts  and  reasons 
for  the  rnlings.  Tbis  statement  Is  signed 
by  the  presiding  judge.  In  this  statement 
it  is  recited  tbat  "tbe  defendants'  motion 
to  stay  further  proceedings  u  ntll  th  e 
plaintiff  pays  the  costs  made  before  tbe 
Justice  of  the  peace,  and  tbe  motion  to  he 
allowed  to  prosecnte  as  a  poor  person, 
are  submitted  to  the  court  for  decision  on 
tbe  affidavits  and  pleadings  tiled. "  It  Is 
an  nnusual  proceeding  for  the  presiding 
Judge  to  Inject  tbe  reason  for  bis  rulings 
into  tbe  record.  If  the  statement  In  this 
case  were  confined  to  the  reasons  for  the 
ruling,  such  conduct  might  be  tolerable, 
bnt  so  much  of  It  as  says  that  the  motion 
to  stay  the  proceedings  was  submitted  at 
this  time  Is  a  palpable  perversion  of  the 
record.  No  sneb  Issue  was  before  tbe 
T^.ii;.no.9— Sa 
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court  at  that  time.  Tbe  court  bad  prerl- 
onsly  ruled  upon  that  Issue.  Tbe  sole 
question  was  the  application  to  prosecute 
as  a  poor  person.  This  being  true,  noth- 
ing contained  In  the  statement  signed  by 
tbe  Judge,  nor  In  tbe  affidavits  In  reference 
to  the  appUcaldon  to  prosecnte  as  a  pour 
person,  can  have  any  weigh ti  or  be  con- 
sidered. In  determining  the  motion  to 
stay  proceedings.  They  are  not  evidence 
produced  in  reference  to  that  Issue.  The 
court  denied  appellant's  application  to 
prosecnte  as  a  pour  person,  and,  on  hU 
failure  to  pay  the  costs  before  the  Justice, 
dismissed  tbe  cause,  and  rendered  Judg- 
ment for  costs  against  the  appellant. 
These  rnlin^  of  tbe  court  in  staying  tbe 
proceedings,  and  In  refusing  to  permit  the 
appellant  to  prosecute  as  a  poor  person, 
are  of  the  errors  assigned  in  this  court. 

It  has  often  been  decided  tbat  where  a 
second  action  Is  waged  between  the  same 
parties,  for  the  same  cause,  the  presump- 
tion Is  that  the  second  action  is  vexa- 
tious, and  unless  this  presumption  Is  over- 
come the  court.  In  all  such  cases,  will  or- 
der the  proceedings  stayed  nntll  t  he  costs 
of  the  first  suit  are  paid,  and  the  burden  of 
removing  Huch  presumption  rests  upon 
the  plalntm.  State  v.  Howe.  64  lod.  18: 
ClemauB  v.  Bntfenbarger,  106  Ind.  16,  5  N. 
E.  Bep.  648;  Garrothers  v.  Carrotbers,  107 
Ind.  530,  8  N.  E.  Rep.  563.  The  order  to 
stay  the  proceedings  Is  within  the  sound 
discretion  of  the  court  to  grant  or  refuse, 
under  the  facts  ol  each  case.  If  tbe  pre- 
sumption of  vexation  be  overcome,  and 
It  be  shown  thatthe  plaintiff  is  not  acting 
vexatlously,  it  la  the  duty  of  the  court  to 
refuse  to  atay  tbe  proceedings.  If  there 
be  an  abuse  of  this  discretion,  such  abuse 
may  be  reviewed  in  the  appellate  courts. 
Eltts  V.  Wilson.  89  Ind.  96;  Harless  v. 
Petty,88  Ind. 53;  Carrothersv. Carrotbers. 
supra.  The  bill  of  rights,  embodied  In  the 
constitution  of  this  state,  (article  1,  S  12,) 
provides  that  "all  courts  shall  be  open, 
and  every  man,  tor  injury  done  to  him  In 
his  person,  property,  or  reputation,  shall 
have  remedy  by  dne  couraeof  law,  .lastlce 
shall  be  administered  freely  and  without 
purchase,  completely  and  nithout  denial, 
speedily  and  without  delay."  Under  this 
guaranty  the  courts  of  this  state  are  open 
to  appellant,  nut  only  to  Institute  bis  suit, 
but  to  prosecute  It  to  final  Judgment,  nn- 
less  he  has  forf^ted  this  right  by  bla  vexa- 
tions conduct.  In  view  of  tltls  constitu- 
tional provision,  a  very  clear  and  positive 
case  of  vexatious  conduct  ought  to  he 
made  before  thecourts  of  this  state  should 
be  cloaed  to  any  litigant.  It  Is  a  matter 
of  common  ottservatlon,  In  tbe  trial  of 
causes,  that  tbe  plaintiff  Is  sometimes  snr- 
prlsed  at  the  testimony  of  his  own  wit- 
nesses, or  at  the  evidence  produced  by  the 
opposite  party;  audit  not  nnfrequently 
happens  tbat,  when  the  evidence  Is  cloned, 
new  features  are  prenented,  and  he  finds 
tbat  the  pleadings  should  be  changed,  or 
new  Issues  formed.  Under  such  circum- 
stances be  often  finds  It  necessary.  In  order 
to  fully  protect  his  rights,  to  dismiss  the 
action,  and  commence  another,  based  up- 
on the  same  subject-matter.  At  most,  tbe 
presumption  ot  vexation  gives  rise  only 
to  a  bare  possibility,  which  fades  away 
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before  lAie  sUgbteat  conntervaillDfc  evl- 
dmce.  Appl^rlnS  these  priaclplea  to  the 
case  made  by  the  affldavlta,  we  think  it 
clear  that  the  conrt  erred  In  stayinjc  the 
proceedlDga.  Appellant  wasnot represent- 
ed by-coanael  at  the  first  trial.  His  com- 
plaint embraced  only  a  part  of  the  cause 
of  action  contained  in  the  complaint  in 
the  circuit.  He  was  not  preaent  when  the 
canae  was  dismissed  by  his  counsel,  and 
had  no  knowledge  61  the  fact  at  tbe  time. 
According  to  the  averments  of  the  com- 
plaint, appellant  may  have  been  entitled 
to  recover  Interest  on  hia  claim  at  ft  per 
centum  tier  annum.  Kllllan  t.  Eigen- 
mann,  57  Ind,  480;  Rend  v.  Boord,  76  Ind. 
807;  Act  March  5,  1891;  Act  1891,  p.  108; 
Rev.  8t.  1881,  §  5200.  Appellant's  attorney 
Bwearstbat  be  belfevvd  that  bis  client  was 
entitled  to  recover  Interest  on  the  claim 
from  tbe  day  of  tbe  demand.  If  it  be  true 
that  he  was  entitled  to  Interest,  then  tbe 
amount  tor  wbicb  be  was  entitled  to  re- 
cover Judgment  exceeded  tbe  Jnrisdiction 
of  tbejostlce,  and  any  Judgineot  nndered 
by  the  Justice  under  aucb  circnmstancee 
would  have  been  void.  State  v.  Forry,  64 
Ind.  260.  Entertaining  tbla  opinion,  It 
was  the  duty  of  appellant's  eonnsel  to  dis- 
miss the  action  in  the  Justice's  court,  and 
commence  It  in  a  conrt  where  hIa  rights 
might  be  fully  protected.  It  la  also  trne 
that  it  waa  appellant's  duty  to  pay  tbe 
coats  oeca3loned  In  tbe  Justice's  courts,  but 
because  be  was  pour,  and  unable  to  do  so, 
should  not  close  the  courts  against  him, 
unless  it  be  made  to  appear  clearly  thnt 
his  conduct  in  bringing  the  second  suit  Is 
vexa  tlouB.  This  theevldence  adduced  tails 
to  show.  This  conclusiun  renders  It  un- 
neceaaary  to  pass  upon  the  other  errors 
aasigned.  Judgment  reversed,  with  1n- 
etructiona  to  overrule  the  motion  to  atay 
proceedings.  The  appellee  having  died 
since  this  canae  waa  submitted,  it  la  or- 
dered tbat  tbe  reversal  be  of  the  date  of 
aubmlraion. 


(T  Ind.  App.  U5) 

BUIOHAM  V.  DE  WALD  et  aL 
(Appellate  Court  of  Indiana.    June  7,  1893.) 
UsuHAKios*  Liaira—AFPLKUTioH  or  Faxmsiitb— 

PLBADJXe— FlKDIHOS  BT  CklllltT. 

1.  In  an  actiou  to  enforce  a  mechanic's 
lieui  an  objection  that  the  complaint  la  iimuf- 
ficient  because  it  does  not  allege  the  value  of 
the  labor  or  material  fumished  canuot  ba 
raised,      the  first  time  on  appeal 

2.  Jin  an  action  to  enforce  a  mechanic's 
lien,  a  finding  that  the  valae  of  the  labor  and 
material  was,  as  agreed,  a  named  amount; 
tbat  a  named  amount  bad  been  p^d,  leaving  a 
stated  balance  doe,  unpaid;  kdA  that  such 
balance  waa  "for  work  done  and  materials 
furniabed  for  defendant's  house," — sufficiently 
shows  that  the  materials  and  worli  were  of  the 
value  agreed. 

•j.  Such  finding  is  not  open  to  the  objec- 
tion  that  the  amount  found  to  be  due  ia  for 
a  general  balance  due  for  work  done  and  ma< 
terials  fnrniahed  in  the  erection  of  sereral 
houses  for  di/Eerent  persons. 

4.  Before  a  mechanic  commenced  work  on 
defendant's  house  the  contractor  was  indebted 
to  the  mechanic  for  ether  work.  Defendant 
paid  the  contractor  a  sum  on  the  contract, 
and  out  of  such  sum  the  contracto?  made  a 
'>>«ymeat  to  the  mechanic,  which  the  latter,  not 


knowing  its  source,  a^illed  to  tho  general 

count  against  the  contractor,  the  work  on 
fendant's  house  not   having  been  then 
formed.    Held,  that  the  money  sn  paid  tbe 
chanic  would  not  be  applied  to  the  paymeni 
his  claim  against  the  builds. 

Appeal  from  superior  court.  Mar 
county;  J.  W.  Harper.  Judge. 

Action  by  Mathlas  De  Wald  and  anot 
agalnat  Arthur  C.  Bilgham.  From  a  Jn 
ment  for  plainlltfa,  defendant  appeals, 
firmed. 

V.Q.Olifford  andW.F. Browdera,tor 
pellant.  Ayrea  &  Jones,  for  appelleea. 

DAVIS,  J.  This  was  an  action  Instlt 
ed  by  appellees  against  appellant  tufc 
close  a  mecbanlc's  Hen  for  labor  perforn 
and  material  furnished  In  plumbing 
buildlug  erected  by  acontractor  for  spi 
lent.  On  tbetrialthe  court  made  a  spec 
finding  of  ttae  facta  stated,  concluslouf 
law  thereon,  and  rendered  Judgment 
favor  of  appellees  for  tbe  balance  dnetht 
The  errors  assigned  in  general  term  we 
"(1)  That  tbe  complaint  does  not  conti 
facte  suQlcient  to  constitute  a  cause  of 
tfon;  (2)  tbat  tbe  court  erred  In  Its  c 
elusions  of  law  on  the  facta  fonnd.*  1 
affirmance  of  tbe  Judgment  In  general  te 
Is  the  only  error  assigned  In  thla  court. 

Jt  la  ui^d  tbat  tbe  complaint  is  Insii 
dent  because  tbe  "value  of  the  labor 
material  furnished  "  Is  not  therein  alleg 
Tbe  etatnte  gives  subcontractors  a  1 
against  the  owner  of  the  property  "  to  1 
extent  of  the  value  of  any  labor  or  ma 
rial  furnished.  **  Section  1705.  Elliot 
Snpp.  No  qneatlon  was  raised  aa  to  1 
nnfficiency  uf  the  complaint  Id  the  ti 
court.  The  complaint  charges  tfaeemplt 
ment  of  appelleea  by  a  coutractorofapi 
lent  to  do  the  plumbing  work  In  apt 
lant'a  house,  the  doing  of  tbe  work,  I 
nishing  of  material,  with  notice  there 
before  and  at  tbe  time,  to  appellant,  a 
ttae  flllug  of  notice  ut  tbe  lien,  tbe  paymt 
of  a  certain  amount,  and  leaTlng  a  h 
nnce  due  on  aald  claim  of  919U.07,  e 
Whatever  might  hare  tieeo  said  as  to  I 
sufficiency  of  tbe  complaint.  If  it  bad  b< 
tested  by  demurrer.  It  Is  not  subject 
attack  for  the  first  time  on  appeal.  ^ 
quote  from  a  decision  of  thesapremecoi 
as  follows:  "A  verdict  will  many  tin 
aid  a  defective  pleading,  and  pleadlu 
which  would  be  bad  on  demnrrerare  t4t 
held  good  after  verdict.  It  is  nut  oi 
mere  defects  of  form  that  are  aided 
verdict,  but  faults  affecting  sutratantl 
facts  are  often  so  aided. "  Parker  v.  Cta 
ton,  73  Ind.  S07.  See  section  33R,  Rev.  £ 
1S81 ;  City  of  £«a  Fayette  v.  Aehby,  (In 
App.)84N.E.Rflp.  23X. 

Connael  for  appellant  make  three  ot^ 
tlons  to  the  conclusions  of  law  on  thesi 
clal  finding  ot  facts.  The  first  Is  ttad  1 1 
findings  do  not  show  the  value  of  tbe  in 
terials  and  services  furnished  by  appelln 
Tbe  findings  show  that  tbe  valae, 
agreed,  waa  9*235;  that  appellees  were  ps 
934.98,  leaving  a  balance  of  9190.07  d 
on  tbe  claim;  that  the  balance  waa  I 
materials  furnished  and  work  perforio 
on  appellant's  bouse,  due  notice  of  wbl 
had  been  given  blm  at  and  beforesachpi 
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Ibnuann^  Tbta  Ib  saffleleiit  to  Bbow  tliat 
the  materials  fnralabnd  and  the  work 
doDB  were  of  tli«  ralne  avraed  upon. 

The  aecuDd  objectlonie  that  tbe  amoaat 
clainiecl  1b  for  a  general  batancii  dnefor 
work  dODe  and  materiala  furnlsned  by  ap- 
pellees for  tbe  contractor  In  tbe  erection 
of  aeveral  housea  for  different  pemons. 
Tbe  epeelal  flndlnss  are  not  open  to  tbfe 
objection.  It  la  expresely  found  tbat  said 
Bom  of  f  190.07  wua  "for  work  dune  and 
ma  teriala  fnrnlahed  for  defendant's  hoaae. " 
Tbls.  we  tblnk,  Is  a  finding  offnct,  and  not 
a  conclnalon  of  law,  as  contended  by  ap- 
pellant's counsel. 

Tbe  third  objection  Is  that  appellant  is 
entitled  to  a  credit  of  9100  on  tbe  claim. 
Tbe  H'<dinKs  show  that  befwe  appellees 
cnmtnenced  the  work  on  appellant's  faonse 
the  contractor  was  Indebted  to  them  tor 
other  work.  Appellant  paid  the  con- 
tractor 9500  on  his  contract  on  November 
21,  38!>0,  and  out  of  said  snm  9100  was  paid 
to  appellees  by  the  contractor.  Tbe  ap- 
pellees did  not  know  from  whence  the 
money  came.  Afterwards  tbe  labor  and 
material  in  controversy  were  done  and 
fumlHhed.  and  tbe  lien  attached.  There 
Is  uo  claim  that  It  was  agreed  by  or  be- 
tween any  of  the  parties  that  the  9100 
Bhonld  be  credited  on  this  account.  Tbe 
application  of  tbe  payment  was  made  by 
appdleea  oo  a  general  acconnt  owing 
them  by  tbe  contractorfor  labor  done  and 
material  famished  in  eracting  different 
buildings.  This  was  all  done  before  any 
claim  bad  accrned  in  favor  of  appellees 
against  either  appellant  or  the  contractor 
on  acconnt  of  tbe  matteni  in  controversy. 
Tbe  conrt  cannot  now  say,  on  the  facts 
disclosed  In  the  finding,  that  tbe  910O 
ahooid,  in  equity  and  good  conBCIence,  be 
applied  as  a  credit  on  the  amonnt  owing 
appellees  for  labor  and  material  after- 
wards fornlshed  by  them  In  the  constrac- 
tlon  and  completion  of  appellant's  house. 
Gantner  T.  Kemper,  68  Mo.  567;  Water- 
man v.  Tonnger,  49  Mo.  413.  We  find  do 
error  In  the  record.  Secttuu  668,  Ber.  St. 
1881.  Judgment  affirmed. 


t7  lad.  App.  118) 

V.  BOAKD  OP  COM'ES  OP  HAM- 
ILTON COUNTY. 

(AK>^te  Coort  of  Indiana.   June  7.  1883.) 

Feu  Obavbl  Boins  —  Aoncnr  bt  Oontbxotob 

AOAINST  COMHIBSIOKKBS — Pl.BJLDI!la. 

1.  Hince  the  board  of  commissioners,  In 
constractUuc  free  gravel  roads,  represent  the 
mtenists  of  mapects  ownrav,  and  do  not  *sct 
as  Bgenti  of  the  county,  proceedings  by  the 
contractor  to  enforce  a  claim  for  extra  work 
are  not  maintainable  against  tiiem  In  Ib^r 
representative  capacity. 

2.  A  paragraph  of  a  eomplaint  ctnnot  be 
completed  by  reference  to  aaother  paragraidL 

Appeal  from  clrcnlt  conrt,  UamiUou 
county;  D.  Moss,  Judge. 

Action  by  James  M.  Little  against  the 
board  of  commissioners  of  Hamilton  coun- 
ty. From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

Neal  ft  Neal.  for  appellant.  W.  S.  Chris- 
tian and  Kane  ft  Davis,  lor  appellee. 


RORS,  J.  The  record  dtoelowa  this  to 
have  been  a  proceeding  lOBtltoted  by  tha 

appellant  before  the  board  of  commission- 
ers of  Hamilton  county,  Ind.,  by  filing  a 
claim  for  labor,  material,  etc.  The  claim 
wuB  disallowed,  and  the  appellant  ap- 
pealed to  tbe  Hamilton  clrcnlt  court, 
where  be  filed  an  amended  complaint  in 
two  paragraphs.  Demurrers  for  want  of 
facts  were  sustained  by  tbe  conrt  to  each 
paragraph,  and  these  rulings  of  the  court 
are  the  only  errors  assigned  her<^. 

The  first  paragraph  of  the  complaint 
discloses  that  the  appellant  entered  into 
a  written  contract  with  the  appellee, 
whereby  he  undertook  and  agreed,  for  a 
Btlonlated  price,  to  construct  a  free  gravel 
road,  specifically  describing  the  same,  ha 
to  furnish  the  necessary  material,  be  to 
all  ezpensee  finding  grarel.  opening  and 
keeping  banks  or  pits  In  order,  watching 
gaps  when  hauling  tbrouRta  Inclosures, 
and  any  and  all  other  expenses  Incurred 
by  blm  lo  the  cunstruction  of  said  free 
gravel  road,  and  to  grade,  bridge,  dltcb, 
and  gravel  said  road,  and  complete  the 
same  In  all  respects  In  accordance  with  the 
plansand  speciflcations.  Itia  then  averred 
by  the  appellant  tbat  he  commenced  tbe 
construction  of  said  road,  and  that  during 
the  progress  of  tbe  work  the  appellee 
"modified  and  changed  said  contract  as  to 
the  details  of  said  work  In  Boch  manner  aa 
to  require  and  render  neceesary  additional 
labor  and  material,  and  extra  expenses  of 
said  contractor  In  making  said  improve- 
monts  In  excess  of  the  labor,  material,  and 
expenses  thereof  under  said  contract, 
plans,  and  speclficatlnns  before  the  said 
contract  was  modified  and  changed," 
which  changes  and  modifications  were 
beneficial  and  neceaaary  to  the  proper  con- 
struction of  said  road;  that  appellant 
made  said  changes  and  incurred  said  In- 
creased expenses,  did  the  extra  work,  and 
furnished  the  additional  material,  at  the 
Instance  and  request  of  the  appellee.  It  is 
also  averred  that  appellant  has  been  paid 
the  entire  contract  price,  but  payment 
for  said  extra  work,  material,  etc.,  baa 
been  refused,  and  Is  due  and  unpaid. 

Tbe  second  paragraph  la  somewhat  dif- 
ferent from  the  first,  in  that  it  alleges  that 
the  appelleemsde  an  order  foran  estimate 
of  the  cost  of  making  said  Improvement, 
but  afterwards  rescinded  the  order,  and 
that  the  assessments  already  made  are 
insufficient  to  pay  tbe  original  contract 
price,  and  also  for  said  extra  labor,  ma- 
terial, etc.;  that  the  appellee,  although 
petftiuned  so  to  do,  has  failed  and  refused 
to  give  proper  notice  and  to  reassess  the 
lands  benefited  by  said  Improvement.  It 
is  also  averred  In  this,  as  in  the  first  para- 
graph.that  the  appellant  contracted  with 
the  appellee  to  construct  said  road  for  a 
stipulated  price,  end,  instead  of  making 
the  contract  a  part  of  tbls  paragraph,  re- 
fers to  the  first  paragraph  to  make  it  com- 
plete with  reference  to  the  contract.  We 
deem  It  nnnecessary  to  consider  or  decide 
questions  presented  relative  to  theanthor- 
ity  of  the  appellee  to  change  tbe  original 
contract,  imposing  greater  burdens  upon 
tbe  landownere  nnder  the  original  con- 
tract, without  notice  and  pobUe  letting, 
for  the  reaBOn  that  another  qneatioii  arlaea 
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which  iB  tetal  to  appellant's  eanu  of  ac- 
tion as  presented  by  bis  complaint.  Tbis 
action  is  against  the  board  of  commission- 
era  as  the  representatlTes  of  the  connty  to 
recover  a  JndgmeDt  whtcb,  If  rendered, 
must  be  paid  ont  of  the  freneral  fond  of 
tbe  conuty.  In  other  words,  it  Is  an  ac 
tlon  to  recover  from  tbo  county.  The 
board  of  commiBsionerB,  la  the  constrac- 
tion  of  free  gravel  roads,  are  not  acting  as 
the  agents  of  tbe  county,  bat,  by  tbe  terms 
of  tbe  law,  represent  the  InterestB  of  the 
property  owners  whose  lands  are  llnble  to 
be  assessed  to  payfor  snch  improvements. 
Such  agency,  however,  being  an  enforced 
one*  is  Bobject  and  operative  only  to  the 
extent  and  upon  tbe  condUioos  provided 
by  tbe  law  creating  It.  If  the  eommlsslun- 
era  are  not  tbe  agents  of  the  county  In  tbe 
eonstruction  of  free  grarel  roads,  and  tbe 
law  grants  them  no  power  to  create  a  lia- 
bility in  malting  such  Improvements  which 
the  county  shall  pay.  It  Is  impossible  to 
conceive  upon  what  theory  tho  appellant 
can  maintain  this  action.  The  statute 
confsrrlng  npon  them  tbe  power  to  make 
sueb  Improvements  does  require  that  the 
entire  cont  shall  be  collected  from  the 
property  owners,  and  it  cannot  be  inferred 
that  It  was  intended  that  in  any  event,  or 
nndpr  any  circumstances,  should  thecoHt 
of  the  Improrement,  or  any  part  thereof, 
be  paid  oat  ot  tbe  county's  funds.  Board 
T.  Fallen,  111  In<t.  410.12  N.  E.  Rep.  298; 
Spldell  V.  Johnson,  12S  Ind.  235,  25  N.  E. 
Rep.  889.  It  this  had  been  an  action  to 
compel  the  board  to  make  an  asBeasment, 
or  to  pay  over  funds  already  collected,  a 
dlfferen  C  question  would  be  presented. 
Such,  however,  is  not  tbe  theory  of  tbis 
complaint.  Tbe  second  paragraph  of  the 
complaint,  In  addition  to  its  want  of  gen- 
eral facta  to  state  a  cause  of  actionals 
sought  to  be  made  complete  by  reference 
to  tbe  first  paragraph.  It  baa  b«en  so 
often  decided  as  to  require  no  citation  of 
authorities  that  the  allegations  of  one 
paragraph  of  a  pleading  cannot  be  aided 
by  reference  to  the  allegationB  of  another 
paragraph.  Bach  pleading  must  be  com- 
plete In  itself.  There  was  no  error  in  sus- 
taining the  demurrers  to  each  paragraph 
of  the  complaint.  Judgment  affirmed. 

DATIS,  J.,  not  present,  and  not  partici- 
pating In  tbe  decision  of  tbis  ease. 


(7  Ind.  App.  lU) 

BIGGS  T.  BOARD  OF  COM'RS  OF  LAKE 
COUNTT. 

(Apellate  Court  of  Indiana.  June  8,  1803.) 

Taxatioh— AoTioK  or  Boa.rd  or  Raviav— Coi.. 
LATERAL  Attack. 

Act  March  6,  1891.  makes  It  the  duty 
of  the  county  board  of  review  to  equalize  the 
valuation  of  property  In  the  county  for  taxa- 
tion, and  Klves  it  power  to  dianpe  or  set  aside 
assessments.  Hda,  that  the  action  of  the  board 
in  reducing  tiie  assessmeDts  on  real  estate  50 
per  cent,  and  leaving  asaeaaments  on  personal 
property  unchanged,  cannot  be  reviewed  In  pro- 
ceedings to  recover  taxes  alleged  to  have  been 
unlawfully  collected. 

Appeal  from  clronlt  coart,  trfike  eonnty ; 
J.  H.  QlUette.  JudBs^ 


Proeeedings  by  Flora  U.  Blsm  affalnst 
the  board  orcommlasionen  oiLake  coon- 
ty  to  rwover  taxes  alleged  to  have  been 
unlawfnily  collected.  From  a  Judgment 
for  defendant  on  a  demurrer  to  tbe  com- 
plaint, plaintiff  appeals.  Affirmed. 

J.  Kopelke,  for  appellant. 

LOTZ,  J.  Tbe  appellant  on  Jane  7* 
18»2,  filed  and  presented  to  the  board  of 
commissioner?  of  Lake  connty  her  rlalm 
for  taxes  which  she  alleged  had  been  un- 
lawfully collected  from  ber.  The  hoard  re* 
lased  to  allow  her  claim ,  and  from  sucb  or- 
der she  appealed  to  tbe  Lakedrcuitcoort. 
In  said  court  she  filed  an  amended  com- 
plaint, and  appellee  demurred  thereto.  The 
court  sustained  the  demurrer,  to  which 
ruling  tbe  appellant  excepted,  and.  refus- 
ing to  further  amend,  the  court  gave  Judg- 
ment against  the  appellant.  From  this 
Judgment  the  appeal  is  prosecuted.  The 
errorasslgned  here  Ib  the  sustaining  of  the 
demurrer  to  tbe  amended  complaint. 

Appellant's  amended  complaint  stated. 
In  Bubstanee,  that  she  was  a  taxpayer  of 
the  town  of  Crown  Point,  and  of  Lake 
connty ;  that  on  the  lat  day  of  April.  1891, 
she  waB  the  owner  of  personal  property  ot 
the  actual  and  trne  value  of  no  more  than 
¥70,416,  and  that  her  property  wasaseeased 
by  the  asBeesor  at  and  for  said  sum  for 
the  purposes  ot  taxation;  that  nu  change 
was  madH  lu  aoch  assessment,  and  aneb 
amonntwas  placed  upon  thetaxdupUcate 
agalnat  her,  and  taxes  computed  thereon 
In  the  sum  of  91,837.88,  npon  which  she 
was  compelled  to  and  did  pay  the  county 
treasurer,  as  and  for  the  April  tnBtallment, 
1891.  the  snm  of  «850.60.  She  further  aU 
legM  that  that  som,  by  right,  not  only 
paid  all  ber  taxen  for  tbe  year  o!  1891,  bat 
overpaid  the  same  in  the  snm  of  9281.60, 
which  last  sum,  she  alleges,  was  wrong- 
fully collected  from  her;  that  Lerproperty 
should  have  been  awiessed  only  one-half  ot 
the  sum  put  upon  tbe  tax  duplicate 
against  her;  and  that  the  taxes  properly 
chargeable  against  her  should  bav«  been 
only  tbeanm  of 9668.60.  Hercomplalntalso 
shows  that  the  county  board  of  review 
duced  the  valuation  of  all  tbe  real  estate  In 
tbe  Bald  county,  after  It  bad  been  fixed  by 
the  assessors,  50  per  centum,  and  that  the 
valuation  of  perflonal  property  In  said 
county  was  not  reduced,  but  was  permit- 
ted to  remain  as  fixed  by  the  assessors; 
that  tbe  state  board  of  taxcommisslonera 
confirmed  and  approved  the  action  of  tbe 
board  of  review  of  Lake  county  In  reda- 
cing  the  valuation  of  real  estate  in  said 
cofinty ;  thatsheappealed  from  theaction 
of  the  county  board  of  review  In  fixing  the 
amount  ol  the  assessment  on  her  personal 
property  to  the  state  board  of  tax  com- 
mlssionOTs,  bot  that  ber  appeal  was  de- 
nied. It  Is  also  alleged  chat,  by  the  rednc- 
tton  of  tbe  valuation  of  the  real  estate  in 
Lake  county,  such  real  estate  was  placed 
at  leas  than  one-halt  of  Its  true,  full,  fair, 
cash  ralue;  that  taxes  upon  real  estate  in 
said  county  were  afterwards  computed 
and  paid  upon  sucb  reduced  valuation; 
and  from  these  facts  appellant  condades 
that  ber  property  baa  not  been  valued 
equally  ana  uniformly  with  tbeotberprop- 
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«rtjt}tMld  town  and  connty  for  tbepar-F 
poM«  of  taxation,  bat  wroQ?fally  assesBed 
too  high.  Tbeorderof  the  cuanty  board 
of  review,  flxlng  the  ralaatlon  of  real  and 
persoiral  property,  as  set  out  In  tbe  cum- 

elalnt,  la  as  fuIlowH:  **Tbe  boarrl,  after 
earlnK  all  the  oomplalDts,  and  after  due 
conBlderatloD,  It  was  moved  by  tbe  board 
to  let  all  recummeDdatioDS  made  by  tbe 
eonnty  aaneesor  stand  aa  apprornd.  It 
was  farther  moved  and  carried  to  reduce 
tbe  valoatlon  of  all  real  estate  and  Iota  In 
each  township  60%.  Tbla  reduction  Is 
only  to  apply  on  the  valae  of  lands  and 
lota.  Tbe  valnatlon  of  personal  property 
Is  to  be  left  aa  reported  and  retnrued  and 
corrected  by  tbe  county  and  township  as- 

By  sections  6818,  6814,  Rer.  St.  1881,  It  Is 
made  tbe  duty  of  the  board  of  commmls- 
sioneraof  tbe  county  to  refund.  In  allpruper 
cases,  taxes  which  have  been  wron^ully 
asaeeaed.  Appellant's  property  was  as- 
aessed  for  tbe  purposes  of  taxation  nndnr 
tbe  act  ol  the  general  assembly  approved 
March  6. 1891,  (Acts  1891,  p.  199.)  Tbe  con- 
Btitatlonallty  of  tblsact  is  not  qnestloned. 
bat  tbe  contention  la  that  the  county 
board  of  review,  by  the  rule  ami  order 
above  set  out,  assessed  appellant's  prop- 
erty bljrher  In  proportion  to  Its  actual 
value  than  real  estate  jieuerally  In  said 
county;  that  this  maladmlnlstratloD  of 
the  act  contravenes  section  1  ot  article  10 
of  the  state  constitution,  whlcb  requires 
that  all  property,  both  real  and  personal, 
shall  be  justly  valued,  and  receive  a  uni- 
form and  equal  rate  of  assessment  and 
taxation.  There  is  no  claim  that  appel- 
lant's property  was  assessed  at  more  than 
its  true  cash  value  as  required  by  section 
68  ol  tbe  above  act,  but  It  to  contended 
that,  nnder  the  order  of  tbe  board  of  re- 
view, real  estate  la  assessed  too  low,  and 
that  tbe  effect  of  aald  order  la  to  unjustly 
discriminate  against  her  personal  prop- 
erty, and  that,  as  compared  with  real  es- 
tate, the  asseBsment  is  too  high,  unjnet, 
and  not  uniform.  Tbe  act  of  1891.  supra, 
following  the  constltotlon,  is  pervaded  by 
a  spirit  of  fairness  and  equality  in  the  as* 
sesament  of  all  kinds  of  property.  A 
county  board  of  review  and  the  state 
board  ot  tax  eommlsatoners  are  created, 
and  clothed  wltb  quasi  ]udicial  powers, 
and  specially  charged  with  the  duty  of 
brioKing  about  uniformity  and  equality  of 
taxation.  Tbe  action  ot  these  boards  is 
Judicial  In  its  character,  and  their  Judg^ 
ments  are  not  open  to  collateral  attack. 
It  errors  or  Irregularities  are  committed, 
they  must  be  corrected  by  the  mode  point- 
ed out  by  tbe  statute.  If  not  socnrrected, 
they  are  conclusive,  whatever  errors  may 
have  been  committed  In  the  assessnteuts. 
Courts  have  no  power  to  cuntrol  thelrdia- 
cretion,  or  take  upon  tberoselves  tbe  fuuc- 
tiona  of  a  revtslng  and  equallidnK  board. 
Stanley  v.  HupervlBors,121  H.  S.  6S5,7  Sup. 
Ct.  Bep.  1234;  Newman  v.  Supervisor^,  46 
N.T.676.  It  la  tnalated,  however,  that  the 
order  of  the  board  cut  off  Judicial  discre- 
tion, and  that  the  Judgment  of  the  board. 
In  so  far  as  it  dlacrlmlnatea  againat  per- 
sonal property,  la  void.  Appellant  relies, 
witb  great  eonfldenee  upon  tbe  raae  of 
Cnmmings  v.  Bank.  101  tJ.  8. 168,  in  sap- 


port  ot  tblB  poattlon.  That  eaee  anwa 
under  a  law  ol  the  atateol  Ohio.  That 
act  provided  for  aeparate  state  boarda  ot 
equalization  lor  real  eatate,  (or  railroad 
capital,  and  lor  bank  ebarea;  but  there 
was  no  state  board  to  equalize  personal 
property.  Including  all  other  moneyed 
capital.  The  equalising  proceas,  as  to  all 
other  personal  property  and  moneyed  cap- 
ital, rested  with,  and  ceased  with,  tbe 
county  boards.  The  asaessors  ot  real 
property  and  the  atisessors  of  personal 
property  and  the  r.ounty  auditor,  who  was 
required  to  aHReas  bank  shares,  all  con- 
curred in  establishing  a  rule  of  valuation 
by  which  real  estate  and  personal  proper* 
ty,  except  money,  were  asaeaaed  at  one- 
third  of  their  actual  value,  and  Inveated 
capital  at  six-tenths  ot  its  value,  and  the 
assessment  of  the  shares  of  Incorporated 
banks,  as  returned  by  the  auditor,  at 
about  six-tenths  of  their  aciual  value. 
The  state  board  of  equuliiatlon  Increased 
the  value  ot  bank  shares  to  thetr  full  cash 
value.  There  was  a  manifest  Inequality 
between  tbeassessmentot  buuksharaaand 
all  other  personal  and  real  property.  The 
court  held  that  when  a  rule  or  system  of 
valuation  la  adopted  by  tbe  offlcera  whose 
duty  It  Is  to  make  tbe  assessmPDt,  which 
Is  intended  to  operate  unequally.  In  viola- 
tion ot  the  fundamental  prlaclples  of  tbe 
constitution,  and  when  this  rule  Is  ap- 
plied, not  solely  to  one  peraoii,  but  to  a 
large  elaas  of  persons,  iM]ulty  may  prop- 
>  erly  interfere  to  restrain  the  operation  ot 
the  unconstitutional  exercise  of  power, 
and,  opon  tbe  payment  of  the  amount  of 
tax  which  is  equal  to  that  asaeesed  on 
other  property,  will  enjoin  tbecollectlonof 
the  illegal  exceaa.  That  case  differs  from 
tbe  one  at  bar  in  this  reapect:  There  tbe 
primary  asseaament  was  made  by  officers 
exercising  purely  mtnlaterial  funetlona. 
Under  the  rules  adopted  an  unfair  basis 
was  furnished  to  the  reviewing  or  eqaalls- 
ing  boards.  Any  action  that  the  buarda 
mifrht  take  under  such  circumstances 
could  not  bring  about  equality  and  uni- 
formity of  valuation.  Bere  no  complaint 
ta  made  of  the  action  of  the  aasesaora  in 
making  tbe  primary  asaeasment*  but  the 
complaint  la  againat  the  board  of  review. 
This  board  of  review,  under  our  'statutA, 
(section  115,)  is  clothed  with  extensive 
po  wera  over  all  kinda  of  nHSessmente,  even 
to  the  extent  of  setting  them  aside  as  to 
the  whole  county,  and  ordering  new  ones 
tnken.  When  the  board  of  review  muda 
the  order  reducing  real-estate  assessments 
50  per  centum,  and  left  personal  property 
assessments  oocbanged,  we  must  presume 
that  It  was  necessary  to  do  so  tn  order  to 
equallzu  the  assessments.  Thin  act  was 
judicial  In  its  character.  It  erroneous  or 
hurtful,  a  remedy  Is  given  by  tbe  act  Itself. 
If  tbe  courts  can  review  thia  act,  then  tbey 
can  review  any  order  made  by  the  board, 
and  assume  the  functions  of  a  board  ot 
etiuallzatlon.  This  Is  clearly  not  the  pur- 
pose of  tbe  statute.  If  appellant  has  been 
wronged  by  the  order  she  must  right  it  In 
the  method  provided  bylaw.  Appellant 
alao  cites  Andrews  v.  King  Co.,  ^  Amer. 
St.  Rep.  186,  and  InalsU  that  it  Is  decisive 
ot  tbe  point  in  controversy  bere.  We 
have  examined  that  ease.  Tba  act  tbere 
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coDipIained  of  was  done  by  a  mlniateriRl 
officftr.the  BBaeBRor.and  not  by  a  board  of 
equaUiatioo.  We  think  the  demurrer  waa 
correctlj  anatalned.  Judgment  affirmed. 


(7  Ind.  App.  IM)   

KBENET  «t  al.  T.  WHITLOCE. 

(Appelate  Oonrt  of  Indiana.  Jane  8,  1893.) 

Saia— Scales  Erbotbd  ok  Bbautt— Ebtopfel. 

Where  platform  scales  were  sold  as  per- 
sonal propertr  bj  the  as^gnee  of  the  InsotveDt 
landowner,  and  the  sale  approved  without  ob- 
jection hr  tLuj  one  in  interest,  one  who  pur- 
chases the  realty  ^terwards  with  notice  of 
sn<di  sale  caimot  claim  the  scales. 

Appeal  from  circuit  court,  Ohio  county; 
A.  C.  Downey,  Judge. 

Action  by  George  H.  Keeney  and  others 
against  William  H.  Wbltlock.  Defendant 
had  judgnieot,  and  plalntltlB  appeal. 
Affirmed. 

J.  B.  VoUm  and  O.  B.  Hall»  lor  appel- 
lantfl.  B.  L.  DaTla,  for  appellee. 

DAVIS,  J.  Several  errors  are  aseiRued. 
but  the  entire  case  tnma  on  the  question 
as  to  the  ownership  ol  the  platform  scales 
in  qnestion.  There  la  no  conflict  In  evl- 
drace,  or  coDtroversy  aa  to  tbe  facta, 
Joseph  W.  Talbott,  the  owner  of  the  ad- 
jacent real  estate,  erected  the  scales  In  the 
street.  Afterwards,  when  he  became  In- 
solvent, he  made  an  assignment, under  tbe 
statate,  to  B.  B.  James,  for  the  benefit  of 
bis  creditors.  James,  as  aucta  aealgnee, 
Bold  the  scales  aa  personal  property  to  ap- 
pellee, which  sale  was  reported  to  and 
confirmed  by  tbe  court.  On  tbe  next  day 
tbe  aselgnee  sold  tbe  real  estate  to  one 
Bradley,  who  knew  that  Whitlock  bad 
bought  tbescales  tbe  day  beforv.  Bradley 
afterwards  sold  the  real  estate  to  appel- 
lants, who  then  knew  that  appellee  bad 

Erevlously  bought  aud  paid  for  the  scales. 
iBter  appellants  purcbused  the  Inchoate 
Interest  of  Talbott's  wife  In  tbe  real  estate, 
and  subsequently  appellee  removed  tbe 
scales.  On  tblH  state  ol  facts  appellants 
seek  to  recover  the  value  of  the  scales,  or 
tbe  damages  sostalned  by  reason  of  tbe 
alleged  trespass  on  tbe  real  estate.  It  is 
Inahited  by  appellants  U)  that  tbe  title  to 
this  part  ol  the  street  on  which  tbe  scales 
ware  located  was  in  the  adjacent  owner, 
subject  only  to  tbe  rtefats  of  tbe  public  to 
use  tbe  same  as  a  street;  (2)  that  the 
scales  were  a  part  of  the  real  estate;  (S) 
tbat  through  the  conveyauce  of  tbe  trus- 
tee and  wife  of  Talbutt  tbe  title  to  the 
scales  was  vested  in  them.  The  claim  of 
appellants  ia  purely  technical.  They  evi- 
dently did  not  understand  tbat  they  were 
purchasing  or  paying  tor  the  scales.  Tbe 
question  Is,  however,  what  are  tbe  rights 
of  tbe  respective  parties,— wbetherteclinlc- 
al  or  equitable?  If  It  were  couceded 
(which  we  do  not  decide)  that  tbe  owner 
of  tbe  adjacent  real  estate  beld  title  to  the 
center  of  the  street  In  this  case,  subject 
only  to  the  pabllc  easement,  and  that  tbe 
scales  were  apart  of  thereat  estate,  yet 
we  are  of  tbe  opinion  that,  under  tbe  un- 
disputed facts  disclosed  by  tbe  record,  ap- 
pellee had  tbe  right  to  remove  the  scales. 
It  clearly  appears  that  all  of  tbe  parties,. 


especially  app^lants,  knew  that  appel 
had  bought  and  paid  for  tbe  scales  bef< 
any  sale  or  conTeyance  was  made  of  1 
real  estate.  Under  tbe  circumstances 
would  certainly  be  nnjnst  and  Ineqalta 
to  hold  thatappellantsacqulred  the  sea 
through  the  conveyance  executed  by  I 
trustee.  It  is  Insisted,  however,  tbat  1 
wife  of  Talbott  was  not  in  any  mani 
bound  by  any  such  acts  or  agreements 
tbe  tnistee  and  other  parties,  and  tt 
appellants  obtained  title  to  tbe  sea 
through  ber  subsequent  conveyance  of 
undivided  Incboate  Interest  In  said  n 
estate.  We  cannot  concur  in  this  vie 
See  Duncan  v.  City  of  Terre  Haute,  86  Ii 
104.  Tbescales  having  beentreatedas  p 
soual  property  by  the  trustee,  with  t 
sanction  and  approval  of  the  court  bi 
Ing  jarisdlctlon  of  the  estate,  and  wltbo 
objection  of  any  of  tbe  parties  in  Intere 
oar  conclusion  Is  that,  ander  aUtbec 
camstanees^theclalmof  appellants  is  «il 
oat  merit.  J  ndgment  amrmed. 


(U4  iBd.  t 

BABNBE  et  al.  ▼.  BAYLESS  ei  aL 
(Hupreme  Court  of  Indiana.  June  15,  189 
Railuoad  Aid — Constbdotion  ov  Boad. 
After  a  donation  to  aid  In  the  o 
struetion  of  it  railroad,  the  company  built 
rous:h  track,  and  ran  a  train  over  it.  As 
ond  donation  was  tiien  made  for  the  same  pi 
pose.  UM,  that  the  completion  of  the  ro 
already  laid,  the  construction  of  the  grai 
dig«bi£  ditches,  and  farDlshlng  and  laytnx  t 
and  iron,  were  within  tiie  meaning  of  tlie  « 
ond  donation. 

On  rehearing.  Denied. 

For  former  report,      38  N.  E.  Bep.  9( 

COFFET,  J.  An  earnest  petition,  t 
signing  many  reasons  for  a  rehearing, 
filed  in  this  case,  all  of  which  harerecdT< 
a  careful  consideration.  We  deem  It  u 
necemary  to  notice.  In  this  oploton.any 
tbe  reasons  assigned,  except  the  one  wbl 
questions  the  snfflclency  of  tbe  evidence 
Ibe  record  to  sustain  tbe  finding  of  ti 
court  below.  All  other  questions  nea 
sary  to  a  decision  of  the  canae  are  fol 
covered  by  tbe  opinion  heretofore  filed. 

Itappears  from  tbeevldence  In  tbe  can 
that.  In  tbe  year  1874,  Center  township, 
Clinton  county,  voted  tbe  som  of  $20,0 
to  aid  tbe  construction  of  tbe  Fraokfo 
&  Slate  Line  Bailroad  through  th. 
township.  In  the  year  1878  the  townsb 
voted  en  additional  f 20.000  for  a  Uke  pu 
pose.  In  1879  the  company  appeared  b 
fore  the  board  of  commissioners  of  Clinb 
county,  and  made  proof  of  tbe  fact  tbat 
had  expended  In  the  actual  constructlf 
of  Its  road  In  Center  township  a  sum 
excess  of  the  first  donation,  and  tbat 
bad  run  a  train  of  cars  over  Its  road 
the  township,  and  was  paid  tbe  amosi 
of  this  donation.  After  the  vote  on  tJ 
second  donation  was  taken  tbe  raUroi 
company,  by  resolution,  extended  its  roi 
seven^elKbtbs  of  a  mile,  for  the  purpose 
reaching  land  Intended  for  tbe  erection 
a  roandbouse  and  machine  shops.  Iti 
so  entered  Into  a  contract  wltb  tbe  Wa 
em  Gonstmetion  Company  for  tbe  eompi 
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lion  of  ftfi  road  from  the  to<WD  of'  :F^nlc<- 
lort  to  the  stiate  line  dividing  Indiana  and 
Illinois.  Underthls  contract  tbeoonetnic* 
tlOD  company  not  only  completed  the  road 
B8  originally  located,  bnt  aliio  conatracted 
the  eeven-elghths  of  a  mile  above  men- 
tioned. The  evidence  tend*  to  show  that 
when  the  eooBtractlon  company  entered 
npon  the  work  of  eompletlns  the  road.  In 
theycarlSSO, It waenot completed  tbrooffb 
■Center  townablp,  and  was  not  In  a  coadi- 
tlon  to  be  operated.  The  sradewas  not 
ertiupleted.  The  tlesnambered  aboat  2,64D 
to  the  mile.  They  were  six  feet  In  lensth, 
and  many  of  them  were  polea  without  the 
removal  of  the  bark,  with  a  anrface  of  less 
than  an  Inch.  The  Iron  was  In  weight  30 
pnnnda  to  the  Uneal  yard,  bad  never  been 
anrfaced,  and  wee  not  in  line,  and  macb  of 
It  crooked.  There  was  no  ballaat  of  any 
kind  upon  it,  and  the  weeds  had  grown  up 
In  the  center  of  the  track  bigher  than  an 
ordinary  man's  head,  so  that  It  was  dlffi- 
CDlt  to  walk  over  It.  No  ditches  had 
been  conatracted  along  the  track  for  the 
parpose  of  carrying  off  the  water.  The 
conatrnctioD  company,  under  Its  contract, 
completed  the  construction  of  the  ruad, 
patting  It  in  good  condition,  ready  fur 
operation,  and  In  dolne  eo  expended  In 
Center  township,  iuclQdlng  the  amount 
expended  in  conetroctlng  the  extension,  a 
snm  In  exeew  of  *30,000. 
It  Is  eoDtended  by  the  appellanbi: 
First.  That  the  railroad  company  had 
-no  powertoextend  its  road  afterthedona- 
tlou  was  voted,  and  tbembyblnd  thetown- 
sblp  for  the  coat  of  constructing  such  ex- 
tension. "We  bavefoand  it  unnecessary  to 
-enter  Into  an  examination  of  the  question 
as  to  whether  the  railroad  company  bad 
the  power  to  extend  Its  road,  and  bind 
the  taxpayers  of  the  township  for  the  con- 
struction of  such  extension*  for  the  reason 
that  we  think  the  Qndtng  of  the  eonrt  is 
Tight,  independent  of  this  question. 

Second.  It  Is  contended  by  the  appel* 
lants  that  the  sum  expended  by  the  con- 
■strnction  company  in  completlog  the  road 
In  Genter  townBh4>  ehonld  not  be  taken 
into  consideration,  because  tfaey  say  that 
eneh  snm  was  not  expended  In  actual  con- 
struction, but  In  the  betterment  ot  a  road 
already  eonstrueted.  We  cannot  agree 
with  the  appellants  In  this  contention. 
We  must  aaannie  that  the  purpose  ot  the 
IMople  of  Center  township  in  voting  the 
eecond  donation  was  toBecureaeompleted 
railroad,  that  conld  be  operated,  and 
whicb  would  benefit  them.  We  must  as- 
sume, also,  that  wben  the  first  donation 
was  paid  the  company  had  expended  In 
the  township,  Id  tbeaetnal  constrnctlon 
ol  ItB  road,  a  sum  equal  to  the  donation, 
and  that  It  bad  run  a  train  ot '  ears  over 
Its  road  through  the  township.  Still  tlie 
road  was  not  completed,  and  was  nut  In 
a  condition  to  be  operated,  and  was  prac- 
tically of  no  beneBt  to  tbe  people.  Bach 
-completion,  as  we  have  seen,  took  place 
after  the  first  donation  was  paid.  We 
think  tbe  construction  ol  grade,  digging 
necessary  ditches,  famishing  and  putting 
down  ties,  fornisblng  and  laying  Iron,  and 
the  putting  in  of  ballast,  are  all  properly 
■eliargeabte  to  the  construction  account 
■of  a  railroad.  Wecan  conoelTe  of  no  otbar 
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■aeou^nt  to  which  It  conld  betbarged.  It 
Is  not  denied  that  by  tbe  expenditure  of 
the  money  last  named  theroad  was  pat  in 
good  CfHidltlon,  and  that  the  voters  of 
Center  township  received  all  they  had  tbe 
right  to  expect.  Nur  Is  It  necessary,  to 
sustain  the  Jodgment  In  this  case,  that  It 
should  appear  by  tbe  evidence  that  the 
company  expended  a  sum  equal  to  the  do* 
nation  In  theeonetmetlon  ot  theroad  in 
Center  township.  Thla  is  an  action  by 
tha  appellants,  as  taxpayers,  to  avoid 
the  tax.  on  tbe  gronud  that  the  company 
had  not  expended  that  sum.  The  burden 
of  the  Issue  was  upon  them,  and  before 
tfaey  could  succeed  they  were  compelled  to 
show  affirmatively  that  no  such  sum  had 
been  expended.  This  we  think  theconrt 
was  authorised,  under  tbe  evidence,  to  find 
they  had  not  done.  We  think  the  petition 
for  a  rehearing  should  be  overruled. 


OH  Ind.  tan 
HUDSON  V.  V0EEI8  et  at 

(Supreme  Court  of  Indiana.  Jane  8,  189S.) 
Oraaixs  HieaTAT-— Validitt  om  Obdbb— Ix- 

LUev.  St.  18S1,  §  6028,  provides  that 
"the  order  for  laTing  out  of  a^  highway  shall 
BpedCr  the  width  thereof."  Held,  that  an  or- 
der of  the  commissioners  that  "a  road  be  et. 
tablished  and  opened  as  prated  for  in  the  pe- 
tition" was  void,  therti  being  no  atatiitoxy  re- 
qnironent  that  the  petition  in  such  a  case 
shonld  mention  tiie  width  of  the  road. 

ZThe  order  Mag  void,  all  proeeedtaias 
thereunder  could  be  enjoined. 

Appeal  from  circuit  court,  Ifarahall 
county;  A.  C.  Tapron,  Judge. 

Actiuo  by  Louis  P.  Hudson  against 
Thomas  L,  voreis.  trustee,  and  others,  to 
enjoin  defendants  from  opening  a  bigh  way 
through  plaintiff's  land.  A  demurrer  to 
the  complaint  was  anstalned,  and  plaintiff 
appealfl.  Beversed. 

Ghaa.  P.  Drnmmund,  for  appellant.  Uc- 
Lnren  A  tfartindale,  for  appeUeea. 

HACKNEY,  J.  The  appeUant'a  action 
was  to  enjoin  appellees  from  opening  a 
highway  thmugh  his  lands  to  his  Injury, 
as  speciReally  alleged,  and  npon  tbe  aa- 
thority  aluse  <a  an  order  ot  tbe  board  ot 
commusioners  ot  MarabAll  county,  in  tbe 
following  words:  "It  is  ordered  by  tbe 
board  that  a  road  be  eetabllahed  and 
opened  as  prayed  forin  the  petition  In  this 
cause."  The  complaint  avers  that  said 
order  Is  nail  and  void,  in  that  It  did  not 
define  tbe  width  of  the  road  proposed. 
Theconrt  below  sustained  a  demurrer  to 
the  eomplaint,  and  tbe  correctneaa  ot  that 
ruling  is  tbequestion  berepreamted  torde- 
clsiun. 

The  complaint  Is  much  like  that  in  Er- 
wln  V.  Fulk.  94  Ind.  236,  and  most  ot  tbe 
qaestions  here  discussed  are  there  fully  de- 
cided. "The  order  for  laying  out  of  any 
blgb  way  shall  specify  the  width  thereof. " 
Bev.  St.  1881,  i  5028.  The  failure  by  the 
board  oi  commissioners  or  tbe  clrealt 
court  ■  to  comply  with  tbfai  atatntory  r«> 
qalrement  renders  its  Judgmenta  vtrid,  and 
not  merely,  irregalar.  Wblte  v.  Ccnovwt 
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6  Blaekf.  4C1;  Barnard  t.  Hawurtb,  9  Ind. 
108;  Sldener  t.  Essex.  2S  Ind.  201;  Erwin 
T.  Folk,  BDpra;  Strons  v.  MnkeeTer,  102 
iLd.  578.  I  N.  E.  Rep.  502,  and  4  N.  E.  Bep. 
11 ;  DavlBon  T.  Gill.  1  East,  64.  A  Judg- 
ment is  ▼oM  II  the  tlilag  essential  to  Its 
▼alldlty  is  apparent  upon  the  lace  of  thp 
record,  and  it  may  be  treated  as  a  noUlty 
by  all  persons,  in  cullatural  us  well  as  di- 
rect attacks.  Earle  V.  Earle.  91  lad.  27; 
£r win  T.  Pulk,  supra ;  Railway  Go.  v.  Sum- 
mers. 118  lud.lO,  14  N.E.Bep.738.  The  en- 
forcement of  a  void  Jadgment  may  be  en- 
joined. Earl  T.  Mathpney.  fK)  Ind.  202; 
Brown  V  Goble.  97  Ind.Sft;  Erwlnv.  Fulk. 
supra;  Railway  Co.  r.  Sutton,  ISO  Ind. 
413, 80  N.  E.  Rep.  2»1.  The  petltloa  tor  the 
location  or  a  highway  does  not  neceaearUy 
contain  a  description  of  the  wldtb  of  the 
proposed  highway,  ( Watson  v.  Crow- 
sore,  98  lud.  221,)  and  we  cannot  presume 
that  it  did  contain  It.  An  order  locating 
and  establishing  a  highway,  giving  no 
other  specification  of  the  width  than  by 
reference  tu  the  petition,  is  not  a  compli- 
ance with  the  statnte.  The  object  of  the 
requirement  is  that  the  pnblle  may  know 
the  limits  within  which  travel  is  permit- 
ted, and  that  a  pobllc  record  of  such  lim- 
itH  may  be  preserved,  and  not  made  to  de- 
pend upon  the  preservation  of  some  auch 
document  as  the  petition,  report  of  view- 
ers.  or  other  paper,  easily  lost  or  de- 
stroyed. Here  there  Is  at  most  an  at- 
tempt to  comply  with  the  statute  by  refer- 
ence to  one  of  such  papers,  which  paper  is 
not  required  to  state  such  width,  nor  does 
it  appear  that  the  width  was  stated  there- 
in. If  required  tu  bestated  In  the  petition, 
we  could  presume  that  the  requirement 
bad  been  complied  wUb*  but  we  can  no 
more  indulge  anch  presumption  than  we 
can  presume  In  favor  of  Its  stating  that 
which  Is  forbidden  to  be  stated.  The  case 
of  Adams  v.  Uarrlagton,  114  Ind.  66,  14  N. 
E.  Rep.  603,  and  the  authorities  there  cited 
to  the  proposition  that  an  appeal  affords 
an  adequate  remedy  at  law,  are  not  in 
contllct  with  the  conclusion  In  this  ease, 
or  the  cases  we  elte  in  support  of  our  con- 
clnslon,  that,  where  the  judgment  la  abso- 
lutely Told.eqnity  will  grant  relief  against 
It.  In  Vandnt'e  Collateral  Attack  (p.  887, 
S  77R)  it  is  maintained  that  the  cases  In 
fndtnna,  as  we  give  them,  are  unsound, 
upon  the  ground  tbattfaelandowuer's  fail- 
ure to  call  attention  to  tht  omission 
should  estop  him  to  make  an  attack  upon 
the  proceeding  collaterally,  and  that  he 
should  be  defeated  by  faoldlng  that  the 
commissioners  exerclaed  their  full  power, 
and  established  a  highway  of  the  maxi- 
mum width.  The  cases  are  too  numerous, 
and  are  too  flrmly  settled  in  the  precedents 
of  thiscourt  and  the  practice  In  this  state, 
to  Jnntily  us  in  adopting  the  suggested  de- 

Bartnre.  For  over  60  years  It  has  been 
eld  that  the  fallore  to  observe  this  statu- 
tory dii-ectiun  rendered  the  establishing 
order  void.  If  void,  the  aathurltlss  no  less 
flrmly  hold  that  it  may  be  attacked  col- 
laterall,v.  We  would  find  pleasure  in  hold- 
ing thatthe  appellant  had  a  legal  remedy, 
and  that  bis  resort  to  equitable  relief 
should  not  prevail,  but  it  is  our  doty  to 
follow  the  unbroken  line  of  authority  In 
this  state.  The  Judgment  of  the  cireuit 


(Ind. 

cDnrt  Is  nwraed,  with  tnatractfona  to 
overrule  appelloea'deinarrerto  appellant's 
petition. 


(lU  Ind.  «7S) 
PARKER  V.  PENNS^IiVANIA  00. 
(Supreme  Court  of  Indiana.  June  6,  18D3.) 

BilLKOAD   COUPJLNISB  —  IhJCBT    TO  PaBSOH  OH 

Trick— CoNTRiBCTORT  UmauaKKcm. 

L  Where  a  person  who  is  unacquainted 
with  the  locality,  and  without  license,  walks 
into  an  archway  under  a  mill,  which  is  merely 
large  enousb  to  admit  an  ordinary  box  car, 
and  through  which  runs  a  railroad  switch  so 
curved  as  to  prevent  a  view  of  an  approaching 
car,  he  is  a  trewa&ser,  and  guilty  ot  such  con- 
tributory oegiigenee  as  precludes  a  recovery 
for  his  death  caused  by  the  negligence  of  the 
railroad  company  in  running  a  car  Into  the 
archway  at  an  unlawful  rate  of  speed. 

2.  Though  there  are  usually  large  numbers 
of  people  in  the  Immediate  vicinity  of  such 
switch  and  archway,  and  a  four-foot  walk 
along  one  side  of  the  latter  which  is  used  by 
persons  passing  through  it,  the  ruQuing  of  a 
cac'  through  such  archway  at  a  high  rate  of 
speed  is  nothing  more  than  negligence,  in  the 
absence  of  actual  knowledge  by  the  company's 
operatives  <^  the  presence  of  deceased  in  sach 
archway,  and  Is  not  such  willfnlness  as  rai- 
ders the  company  liable  notwithstanding  de- 
ceased's negligence. 

Appeal  from  circuit  court, Bartholomew 
county;  N.  R.  Keyes,  Judge. 

Action  by  Phlneas  FarKer,  administra- 
tor of  the  estate  ot  William  A.  Parker,  de* 
ceased,  agrilust  the  Pennsylvania  Com- 
pany, for  the  death  ot  plaintiff's  intestate, 
caused  by  defendant's  negligence  and  will- 
fulness. From  a  Judgment  sustalnlne  a 
demurrer  Co  and  dismissing  thecomplalnt. 
plaintiff  appeals.  Affirmed. 

J.  F.  Oox  and  W,  L.  Cox.  for  appellant. 
S.  Stanslfer,  for  appellee. 

HACKNEY,  J.  The  appellant  soed  the 
appellee  for  damages  In  causing  the  death 
of  William  A.  Parker.  The  complaint 
.was  in  four  paragraphs,  to  all  of  which 
the  circuit  court  sustained  demarrers^  and 
this  ruling  la  here  presented  for  revtow. 
The  theory  of  the  first  and  third  para- 
graphs is  that  the  death  was  negligently 
produced,  while thesecond  and  fourth  par- 
agrapha  proceed  upon  the  theory  ot  wlll- 
falaasB  in  the  acts  complained  of.  The 
controlling  tnots  alleged  In  any  one  of  the 
paragraphs  are  that  in  the  city  of  Colum- 
bus the  appellee  maintains  a  railway 
switch  running  east  and  west,  and  croaa- 
Ing  tbe  company's  main  line  suutfa  of,  and 
near  to,  the  station  building  and  pliitform; 
that  opposite  tbe  station  Is  located  the 
Cereiine  mill,  on  the  west  side  of  said  main 
track;  that  in  aald  mill  was  an  archway 
250  feet  long,  and  Into  which  said  awltcb 
was  extended  and  maintained  for  the 
purpose  of  placing  cars  within  said  arch- 
way for  loading  from  said  mill  of  the  prod- 
act  thereof;  tliat  tbe  archway  was  ao 
narrow  that  a  box  car  almost  filled  it 
from  wall  to  wall;  that  on  tbe  north  side 
of  said  archway  was  a  walk  or  footway 
four  feet  and  two  Inches  wide,  used  by  per* 
sons  passing  through  the  building;  that 
In  the  immediate  vicinity  ot  said  eroaalng 
wen  UBoaliy  large  numbem  ol  people; 
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tbht  aalA  William  A.  Parker  was  aaac-' 
qoalnted  wltb  eald  building  and  Ua  Bnr- 
roondlngH  when  he  walked  luto  said 
archway  npon  said  footway  to  a  point 
near  the  center  of  the  building,  and 
was  killed.  It  la  aliened  that  the  appel- 
lee then  knew  Ibnt  persooa  were  In  the 
babit  ol  passlDK  throagb  said  archway, 
and  that  to  rnn  a  car  througb  said  arch- 
way at  xreat  epeed  would  endanger  tbe 
lives  of  those  who  nilfcht  be  tberein ;  that 
there  was  then  an  ordinance  of  said  city, 
limiting  the  speed  of  cars  to  four  miles 
per  hour,  and  reoulrlng  that  some  person 
should  be  caused  to  proceed  In  advance  of 
any  car  moved  backwards  wlthlD  said 
dty,  for  the  pnrposp  of  keeping  the  track 
clear  of  pedestrians ;  tbot  in  disregard  of 
the  requirements  of  said  ordinance,  and  of 
the  altuatlon,  with  Its  dengers  as  de- 
Bcrltwd,  the  appellee's  servants  caused  an 
engine  to  push  a  box  car  over  said  switch 
and  Into  said  archway  at  a  speed  of 
twelve  miles  per  hour,  unaccompanied  by 
any  person,  and  without  the  knowledge 
of.  or  warning  to, said  decedent;  that  said 
car  BO  running  ran  upon  and  killed  the  de- 
cedent there,  there  then  being  no  means  of 
escape  for  htm.  The  first  and  third  para- 
graphs allege  that  the  decedent  was  free 
from  negligence,  and  the  second  and  fourth 
paragraphs  omit  allegations  of  theatwence 
of  contrlbotory  DegUgenee.and  «lliw^  that 
the  acts  complained  of  were  done  willfully. 
There  is  alao  an  effort  to  dlatlngnlsh  the 
charge  of  negligence  from  that  of  willfnl- 
ness  by  alleging  that  there  waa  a  curve  In 
the  Bwltch  which  prevented  the  decedeut 
from  seeing  the  approaching  car,  and  that 
from  the  appearance  of  the  archway  he 
believed  In  good  faith  that  he  coald  pass 
through  In  safety. 

It  ia  conceded  by  appellant's  learned 
counsel  that  the  specific  facts  alleged  con- 
trol In  the  eonatruction  of  the  complaint, 
and  that  the  detached  phrases,  epithets, 
andconcluslonscannot  prevail  against  the 
facts  BO  alleged.  It  la  farther  conceded 
that  the  failure  to  observe  the  ordinance 
does  not  coDBtitntewlI1fulne8s,aDd  it  is  so 
held  In  Sherfey  v.  Railroad  Co.,  121  Ind. 
427.  23  N.  E.  Rep.  273.  And  it  Is  conceded 
that  the  presence  of  contributory  negli- 
gence on  the  part  of  the  decedent  would 
defeat  a  recovery  on  the  ground  of  negli- 
gence, and  that,  if  he  waB  a  trespaaser, 
such  contributory  negligence  existed. 
iJonsidering  the  right  of  recovery  as  for 
negligence,  we  And  tbaeomplafnt  influffl- 
clent,  in  that  tt  not  only  faila  to  allege  a 
license  to  tbedecedent  to  use  tbe archway, 
but  tt  appears  clearly  from  tbe  facts  al- 
leged that  said  archway  waa  a  place  of 
great  danger  for  one  to  go  Into.  It  waa 
narrow, not  of  sufficient  width  to  admit  a 
box  car  and  furniah  room  for  retreating. 
Throngb  it  ran  a  railway  switch,  and 
eaid  Bwltcb  so  curved  as  to  prevent  a 
view  of  a  car  approaching  the  archway. 
The  decedent  waa  a  stranger  as  to  tbe 
conditions  then  exlatlng  In  and  about  aald 
archway, Including  ItsoHes  by  tbeappfllec. 
It  is  not  alleged  that  It  was  a  public  thor- 
oughfare, and  tbe  facts  alleged  would 
seem  to  imply  that  it  waa  not.  In  ven- 
turing into  the  archway  he  was  con- 
fronted With  all  of  the  elements  of  dangeif 


that  the  situation  afforded.  He  was  in 
duty  bound  to  observe  tbe  dangers  tbas 
surrounding  him.  While  we  find  it  nnnee- 
eseary  to  say  that  the  facts  show  a  rash 
assumption  of  the  dangers  incident  to  tbe 
situation,  we  do  feel  that  It  is  beyond  aeri- 
ons  doubt  chat  he  was  a  trespasser  upon 
the  appellee's  track  when  be  lost  bis  life. 
"It  is  not  enough  itbut  persons  do  occa- 
etonally  nse  the  track,  for  to  constitute  a 
Ilcunae  It  must  appear,  either  expressly  or 
by  clear  Implication,  tbat  tbe  owner  of  the 
track  authorized  them  touaeit."  Palmer 
V.  Railroad  Co.,  112  Ind.  tlW.  14  N.  E.  Rep. 
70.  Here  itdoPB  not  appear  that  tbe  dece- 
dent knew  of  tbe  use  by  others  of  tbe  arch* 
way  tn  passing  through ;  on  tbe  contrary, 
ft  is  a  neceBsary  Inference  from  the  allega- 
tion that  he  was  uuacquainCed  with  the 
building  and  ItssurroundtngB;  thathedld 
not  rely  on  tbe  use  of  it  by  others  as  a 
llcenae  to  use  It  himself.  With  thlaconclu- 
sioD,  the  flret  and  third  paragraphs  were 
insutflclent,  and  tbe  demurrer  was  cor- 
rectly sustained  to  tbem.  Some  of  tbe 
cases  supporting  this  conclualon  are: 
Railroad  Co.  v.  Hedges,  106  Ind.  398,  7  N. 
E.  Rep.  801;  Railway  Co.  t.  Schmidt,  106 
Ind.  78,  5  N.  E.  Rep.  684:  Rati  way  Co.  v. 
Bryan,  107  Ind.  51.7  N.  E.  Rep.  807;  Rail- 
road, etc..  Co  V.  Mann.,  107Ind.  89.7  N.  E. 
Rep.  898;  Railway  Co.v.Ader,U0Iod.376. 
11  N.  £.  Rep.  487;  Palmer  v.  Railroad  Co.. 
Bopra. 

Conaiilering  the  right  of  recovery  as  tor 
willfully  causing  the  death  nf  the  plain- 
tiff's decedent.  It  1b  proper  to  observe  tbe 
absence  of  an  allegation  that  appellee's 
operatives  knew  of  tbe  presenceol  Parker. 
Tbat  one  maybe  held  liable  for  the  con- 
sequences of  a  wlUtnl  act  withont  an  ac- 
tual knowledge  of  tbe  presence  of  tbe  ob- 
ject acted  upon  is  urged,  and  may  be  con- 
ceded, but  this  liability  Is  never  held 
where  the  act  or  the  omisBlon  Is  one  from 
which  the  Injury  could  not  reaBonably 
have  been  anticipatnd  as  the  natural  and 
probable  consequence  of  such  act  or  omis- 
Bioo.  Railway  Co.  V.  Bryan,  supra.  In 
this  case  the  rule  was  correctly  stated  by 
tbelate  JudgelAltcbeUasfoUows:  "Where 
one  peraon  uegligently  comes  into  a  situ- 
ation of  peril,  before  another  can  be  held 
liable  for  an  Injury  to  him.  It  must  appear 
that  tbe  latterhad  knowledgeof  tale  situa- 
tion in  time  to  have  prevented  tbe  injury ; 
oritmuet  appear  that  the  lujorions  act 
or  omlsslou  was  by  design,  and  was  such, 
considering  the  time  and  place,  as  that  Its 
nature  and  probable  conseguences  would 
be  to  produce  serious  hurt  to  some  one. 
To  constitute  a  willful  injury,  the  act 
which  produced  It  must  have  been  Inten- 
tional, or  must  have  been  done  under  such 
circumstances  as  evinced  a  reckless  disre- 
gard for  thesafetyof  otbcrB.and  a  wllUng- 
neas  tolnflict  the  Injury  complained  of.  It 
involves  conduct  which  Is  quanl  criminal. 
Canal  Co.  V. Murphy. 9  Bush. 522;  Railroad 
Co.  V.  Fllbern,  6  Bush.  574;  Association  t. 
Loomia,  20  lU.  235."  While  Itia  admitted 
that  the  act  complained  of  ia  negligence, 
It  is  earnestly  and  ably  contended  that, 
under  the  circumstances,  eonslderlng  tbe 
time,  the  place,  and  tbe  habit  of  persons 
to  pass  through  ths  archway,  tbe  act 
evinced  a  reckless  disregard  for  the  safety 
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ofothm.  Itlinot  alleged  that  tbe  ap- 
pellee did  not  poaeess  tbe  rifftat.to  aee  the 
BWltob  at  tbe  time  and  place  and  ander 
tfaecircnmetancee  then  exlstinnr.  The  ex- 
act point  at  Issae  la  In  the  excusalTe  speed 
of  tbe  car  through  the  archway, a  place  of 
danger,  without  affirmative  action  for 
tbe  protection  or  a  poanible  treapasaer. 
WhUa  conceding  expr^saly  that  the  aame 
act  upon  an  open  awltcb  would  bare  been 
bnt  negligence,  It  la  argaed  that  the 
aruhway  gave  to  one  therein  no  means  of 
escape,  and  that  a  dlRerent  rnle  ahonUI 
obtain,— a  rule  whereby  such  negUKence 
becomea  an  asKreaalve  wrong.  In  the  de- 
cision from  which  we  have  qiiuted  tba 
place  o(  Injury  waa  a  aCreet  crciaalng  In  a 
popnloua  city,  a  place  where  the  Injared 
party  was  not  atrespasser.but  had  a  per- 
fect right  to  go,  and  where  the  company 
waa  required  to  anticipate  hla  preneDce. 
The  crossing  was  allexed  to  be  "extra 
dangerona  by  the  track  being  hidden  from 
▼lew  for  Bome  distance  by  Intervening 
balldlnga."  It  waa  there  held  that  the 
facta  were  "In  no  wise  differeat  from  those 
Involved  In  tbe  ordinary  case  where  a  lo- 
comotive is  run  over  a  highway  at  a  hlch 
rate  of  speed,  without  giving  the  statu- 
tory signals.  ThCHe  are  merely  acts  ol 
nonfeasan(;e,  not  of  aggreHslve  wrong, 
Tbe  consequenevB  u!  nndenied  coDtrll>n- 
tory  negligence  cannot  be  avoided  In  such 
a  caw  by  the  fact  that  tbe  track,  was 
"hidden  from  view  for  some  distance  by 
Intervening  bulldiags."  Wiurnlness  does 
not  consist  In  negligeuce;  on  the  contrary, 
as  Illustrated  by  the  cases  of  Bryan  and 
of  Mann,  heretofore  cited,  the  two  terms 
are  incompatible.  Negligence  arlsea  from 
laatteatlon,  thoughtlessness,  or  heedlesa- 
neea,  while  wilirulaess  cannot  exist  wlth- 
uut  purpose  or  deuiga.  No  purpose  or  de> 
sign  can  be  said  to  exltit  where  the  Injuri- 
cue  act  results  from  nexlli;euce,  and  negli- 
gence cannot  be  of  euch  a  degree  as  to  be- 
come wlllfulneea.  Indeed,  this  court  has 
ao  often  denied  the  claim  which  attempts 
tfi  distinguish  between  degrees  of  negli- 
gence, thc^  authority  or  further  state- 
meat  In  denial  should  not  be  deemed  neces- 
sary. The  ruUroad  company  owes  to  the 
treHpQSser  no  protection  against  negli- 
gence. It  does  owe  him  tbe  duty  of  all 
reasonfible  eHorc  to  avoid  Injuring  him 
when  his  presence  and  bin  own  lnab<lity 
to  avoid  injury  are  known  to  It,  but 
does  ft  owe  such  duty  when  his  presence 
la  not  known?  It  would  neem  that  a 
negative  answer  Is  all  that  the  inquiry  Is 
euBueptlble  of.  The  circumstances  should 
be  such  ns  to  cbarse  tho  operatives  with 
knowledge,  actual  or  imputktl,of  tlio  pres- 
ence of  the  trespasser,  and  of  his  Inability 
to  avoid  injury,  before  any  duty  of  the 
company  arlafiB  to  require  of  It  affirmative 
acta  or  effort  to  avoid  Injuring  him.  By 
Imputed  knowledge  in  such  case  we  mean 
such  asshould  belmplied  from  tbeconduct 
of  tbe  party  or  others  within  the  actual 
sight  or  hearing  of  Nucb  operatives.  It  la 
upon  snch  knowledge  that  wantonneaa  la 
held  tbe  equivalent  of  wiUtulneaa.  To  re- 
quire more  would  be  to  deny  to  railway 
companies  tbe  free  use  of  their  lines,  and 
would  require  of  them  superhuman  vigi- 
lance against  Inflicting  Injury  upon  tbe 


treapasalng  tramp  wbo  Inrln  aboQt  tba 
yards  to  steal  a  ride,  or  loiters  lu  aoniv  dark 

ttinnelyor  upon  a  respected  eltlsen  whose 
curiosity  may  lead  him  In  socb  an  arch- 
way as  thnti.  of  the  Cereline  mill.  To  re- 
quire the  companies  to  presume  tbe  pre^ 
ence  of  trespassers  in  places  of  danger,  and 
to  use  all  possible  care  to  avoid  injuring 
tbem,  would  destroy  the  line  dividing  neg- 
ligence from  willfulness  In  such  caaea.  or 
would  give  no  discouragement  to  trea- 
paasera,  and  would  place  In  tbe  same 
right  the  trespasser  and  those  using  tba 
railway  by  a  license  or  t)y  public  authori- 
ty. We  have  no  doubt  that  tbe  tacts  as 
pleaded  in  the  second  and  fourth  para- 
graphs nf  the  complaint  state  but  canaea 
n>r  negligence,  which  causes  are  Inaoffi- 
cIent,ror  the  reasonaand  upon  theautbor- 
Itles  upon  which  we  hold  tbe  first  and 
third  paragraphs  InsuAlclent.  Thejnde- 
ment  ol  the  circuit  court  ia  affiruiMi, 


(US  InA.  con 
mOKSON  et  al  v.  WALDROX.1 
(Suwvme  Court  (tf  Indiana.   June  7,  ISOSL) 

UUTSB  Ann  8SBTAHT— LlAHILITT  MB  ASBAOU 
BT  SBRTANT. 

The  msnAcer  of  a  thcfttcr  ts  liable  (or 
an  aseaalt  and  battery  on  an  Inoffeaaiv*  pa- 
tron, made  by  one  onidoyed  as  dooriie^nr  and 
special  police. 

Appeal  from  superior  court»  JIarioD 
conaty;  D.  W.  Howe,  Judge. 

Action  by  Henry  £•  Waldron  against 
Oeorge  A.  Dickson  and  others  for  assault 

and  battery,  false  Imprisunmpur,  and  ma- 
licious prosecution.  Plnlntirr  bad  Jadg- 
ment  for  an  assault  and  battery,  and  de- 
feodf.'nts  appeal.  Adirioed. 

U.  O.  Hawkins,  Pierce  Norton,  Elam  & 
Winter,  John  R.  McFee,  and  Elliott  &  El- 
liott, for  appellants.  Otto  Gre»liani,  Jo- 
seph li.  Keallng,  and  Martin  M.  Hues, 
for  appellee. 

HOWARD,  J.  On  October  1,  1887,  and 
at  the  time  of  the  bringing  of  this  suit, 
appellants  were  the  leasees  and  manager* 
of  tlie  Park  Theater,  In  the  i-ity  of  Indi- 
nnapulls.  At  the  entrance  to  the  ttaeater, 
about  three  feet  from  thealdewalk.afligbt 
of  stairs  ran  up  to  a  landing,  at  tbe  rear 
of  which  waa  the  box  ofBce  for  tbe  sale  ol 
tickets.  At  either  aide  of  tbe  landing  a 
flight  of  stairs  led  up  to  tbe  east  and  weat 
entrance  doors  to  the  theater.  At  tbe  top 
of  the  first  Qlght  of  stairs,  at  the  edge  ox 
tbe  lauding,  gates  were  placed,  four  feet 
high,  to  keep  tbe  crowd  back.  Between 
these  gates  was  an  opening  where  the 
chief  officer  ol  the  theater,  named  KUng^ 
euHmith,  an  employe  of  appellants,  stood 
while  the  crowd  was  coming  up,  alter 
which  tbe  gates  were  opened,  and  tbia 
officer  went  to  keep  order  In  tbe  gallery. 
Appellants  also  managed  and  coutrolled 
other  theaters  in  ludianapoUa  and  else- 
where, and.  In  tbeir  absence,  John  Dick- 
son, brother  of  the  appellant  Oeorge  A. 
Dickson,  was  the  general  manager  of  the 
Park  Theater,  acting  for  appellnnts.  He 
also  assisted  In  selling  tickets.  Jobn  M, 
Klley  was  the  head  janitor  ol  tbe  theater 

•  Koburiot  denied,  IB  N.  &  ]. 
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and  liTtid,  with  his  family,  In  the  theater 
bnUdins.  He  was  alau  door-keeper,  and 
atood  at  the  west  door,  bat  coiiin  leare  Id 
«aBo  of  emergeDcy.  At  the  reqceatolap- 
pellaota  he  was  granted  dpectal  police 
powers  by  the  metropolitan  board  ol  po- 
Uce  of  the  city  of  IndtanapoUB,  aucfa  pow- 
ers to  be  exercised  at  the  Park  Theater. 
He  received  hie  pay  from  appellants.  He 
bad  becD  in  the  employment  of  appellants 
at  the  theater  before  receiving  his  police 
powers,  and  his  pay  was  nut  increased 
after  reeeivlng  such  powers.  Appellants 
reqaested  his  appointment  at  the  sugges- 
tion of  th?  chief  police  o£Bcer,  Kllngeo- 
smltfa,  for  the  parpose  of  assisting  him  in 
preserving  order  in  the  theater.  He  was 
not  relieved  of  any  of  bis  duties  in  tlie 
theater  after  being  appointed  special  po* 
llceraan.  His  Instructlonsfrom  appellants 
were  not  to  make  any  arrests,  except  to 
assist  KUngensmitb^  nnlera  otberwlss  or- 
dered by  appellants  or  by  John  IMclcson. 
In  KUngenamlth'd  absence,  Klley  acted 
for  bim.  Joseph  Gordon  was  treasnrer 
and  ticket  seller  for  the  theater. 

On  the  evening  uf  Octooer  1, 1887,  Joseph 
Gordon  was  In  the  box  office,  selling  tick- 
ets. John  Dickson  was  also  In  the  box 
office,  assisting  In  the  sale  uf  tickets.  On 
that  evening,  appellee,  who  was  a  con- 
dnetor  on  tbe  Indianapolis,  Pecatnr  & 
Western  Ballroad,  came,  with  fonr 
friends,  to  attend  nn  entertainment  at 
the  theater.  Appellee  testides  that  he 
went  upstairs  to  the  ticket  office  for  a  10- 
cent  ticket;  that  be  gave  tlie  ticket  seller, 
Joaepb  Gordon,  a  silver  dollar,  and  re- 
ceived from  him  his  ticket,  and  only  70 
cents  In  change;  and  that  another  of  the 
party,  named  Doran,  also  had  some  mis- 
nnderstandlng  as  to  the  purchase  of  his 
ticket.    Tbe  testimony  of  appellee  then 

Sroceeds;  "I  do  not  remember  Justexaet- 
'  wbether  Doran  bad  purcbased  his  tick- 
et before  me,  or  after  I  d>d.  He  wanted  a 
ticket  to  go  upstairs,  too,  and  they  gave 
bIm  a  ticket  tu  go  downstairs;  and  Isays 
to  the  ticket  seller,  like  this:  I  said: 
'Here  Is  Ave  of  us  in  a  party,  and  want  to 
go  together.  Yon  have  made  a  mistake 
In  oar  tickets.'  He  said:  'What  Is  the 
matter  witb  you?  Get  away  from  that 
window,  and  give  others  a  chance.'  [ 
■aid :  'I  am  not  guing  until  I  get  my  rl^t 
change.  Tou  have  madn  a  mlstalie  in  my 
change,  too,'— and  held  out  my  hand.  I 
bad  not  taken  my  hand  down  from  the 
shelf  in  front  of  the  window,  and  he 
reached  tbrooirh  the  window,  and 
grabbed  my  change  and  ticket,  and 
slapped  me  in  the  face  at  tbe  same  time, 
and  said, '  Damn  yonl  getaway  from  that 
window,*  and  reached  for  my  brakeman, 
and  grabbed  bis  ticket,  and  said,  'Police,' 
or  'Johnny.'— I  do  not  know  which,— 
'Police.'  or  'Johnny,  arrent  that  man  for 
a  vag.'  A  man  named  Klley,  there^— a 
private  policeman  for  the  theater  compa- 
ny.—stepped  np  at  the  side  of  me,  or  be* 
hind  me,  and  knocked  me  down.**  Hetes- 
tiSes  that  the  flrst  blow  wau  on  tbe  left 
forehead,  which  knocked  bIm  partlydown 
on  bis  left  elbow;  that,  when  he  attempt- 
ed to  rise,  Klley  struck  him  again;  that 
altogether  he  was  struck  six  times  on  the 
head,  three  times  on  the  left  ahoalder;  and 


twice  on  tbe  left  forearm;  that,  during 
this  time,  Klley  suld  nothing  to  him,  but 
that  be  asked  Klley  what  he  was  beating 
him  for,  "and  I  said,  it  be  bad  anything 
to  arrest  me  for,  to  arrest  me.  and,  tor 
God's  sake,  not  to  beat  my  brains  out:" 
that  somebody  then  Interfered,  and  Kiley. 
fur  the  time,  withdrew,  and  then  Gordon 
i:ame  out  of  the  ticket  office,  and  grabbed 
appellee  about  tbe  neck  with  his  left  arm, 
and  began  pounding  blm  In  the  face  with 
his  fist,  then  knocked  hlro  down,  and 
kicked  htm  two  or  three  times;  that 
Klley  then  arrested  bim,  and  sent  blm  to 
tbe  police  station.  The  testimony  of  ap- 
pellants* witneeses  as  to  the  transaction 
differs  In  almost  all  the  details  from  that 
given  by  appellee,  but  not  In  the  main 
.facts;  that  is,  the  beating  of  appellee  in 
front  of  tbe  ticket  office  by  Gordon  and 
Klley,  that  tbe  quarrel  resulted  from  dis- 
pntps  as  to  the  pnrcbase  of  tickets,  that 
both  assanlta  were  madenpon  appeltee  be- 
fore bis  arrest  by  Klley,  and  that  appellee 
did  not  strike  either  of  bis  assailants. 
The  testimony  of  Joseph  Gordon  and  John 
Kiley  shows  their  treatment  of  appellee 
to  have  been  most  brutal.  Gordon  testi- 
fies that  be  and  John  Dickson  were  in  tbe 
ticket  office  when  appellee  came  t;p,  and 
threw  down  a  silver  dollar,  and  asked  (or 
aticket,  not  specifying  what  priced  ticket; 
that  he  gave  him  his  ticket,  and  the  prop- 
er change.  His  (estlmony  then  proceeds: 
"He  [Waldrun,  appellee]  said,  'You  did 
not  give  me  my  right  change.'  I  said, 
'Yes.  sir.'  He  said. 'No,  sir.'  I  said, 'I 
gave  you  Just  the  exact  change  with  your 
ticket,  and, If  you  did  not  getyourcbange, 
somebody  else  got  It.'  He  said, '  Yon  did 
not.'  I  said, 'I  did.'  •  •  •  I  sold  two 
or  three  tickets  while  he  stood  there  argu- 
ing." That  appellee  then  called  him  a 
vile  name.  **I  said:  'Becareful.  I  won't 
take  that  ofl  of  anybody,— you  or  any- 
body else.*  He  said,  'I  want  my  change.' 
I  said:  'Yoar  change  was  right,  and.  If 
It  Is  not,  when  we  make  up  the  honse  onr 
cash  will  show  it;  and  If  tnere  is  any  over 
we  win  make  It  good  tuyou."*  That  there- 
upon appellee  repeated  tbe  vile  name, 
and  Gordon  went  ont  of  the  ticket  offitie, 
and  attacked  appellee.  "Hewasstandlng 
op  pretty  near  the  office,  and  I  bit  blm, 
and  be  turned  aroond  and  squared,  and 
I  hit  bim  sgaln.  •  »  •  i  could  not  say 
how  hard  1  hit  him.  I  hit  him  pretty 
hard.  I  tried  to.  *  *  •  In  the  face." 
That  there  was  nothing  said  between 
them  after  Gordon  came  ont  of  tbe  office. 
"Then  we  got  on  over  to  the  stairway, 
and  I  bit  him  again,  and  got  my  arm 
uroand  bis  neck,  and  we  were  about  three 
or  four  steps  down  from  the  top.  •  ■  ■ 
I  caught  him  around  the  neck  with  my 
arm,  and  pulled  him  down.  »  «  •  j 
got  blm  down  on  the  stairway,  and  hit 
him  two  or  three  times  more,  and  I  kicked 
him  a  conple  of  times.  *  *  *  1  bit  him 
In  the  face.  •  •  •  I  hit  him  three  or  fonr 
times  there,  and  kicked  him,  and  then  he 
said,  *  I  have  enough.*  •  •  •  Mr.  Klley 
was  downstairs  at  tbe  time,— oat  on  the 
sidewalk.  •  *  •  i  bad  quit  when  he 
hallooed.  'I  have  enoagh.'  Klley  was 
coming  up  when  be  said  that,  and  I  said, 
'KUay,  arrest  tbis  man,*"  Wben  Klley 
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eame  up  "I  started  to  let  go  wben  [somfl] 
fellow  Bala, '  Give  It  to  him.'  Kiley  hit  blm 
with  the  mace."  That  when  Klley  hit 
WaldroD  (appellee)  the  latter  was  "par- 
tially dowu.— jast   aboat  hallway  ap. 

*  *  *  I  was  very  near  npoo  my  feet. 

*  *  *  Wbeo  Klley  eame  ap  and  bit  blm 
I  let  go  of  him.  RDd  weat  upstairs,  and 
went  Into  the  offlee,  and  sold  tickets." 
The  witness  Adklns,  wbo  was  ticket  hold- 
er at  the  east  door,  testified:  "I  tboutcht 
I  wonld  go  down,  and  see,  and  stop  that 
fiUHlng.  U  I  coDld.  •  •  •  Tbey  had 
bold  of  each  other  wben  I  Rut  there. 

*  •  •  I  Just  stooped  down,  and  pnt  my 
band  under  their  shoulders,  and  assisted 
them.  •  *  •  Just  aH  I  was  In  the  act 
of  raisins  them  up,  I  threw  my  eyes  down 
the  stairway,  and  saw  Mr.  Klley  coming 
up,  and  Jnst  about  the  time  they  got 
straightened  on  their  feet.  Mr.  Gordon 
■aid  to  Mr.  Klley,  'Arreatthat  man.'  Mr. 
Klley  eame  np  to  him,  and  I  saw  Mr.  Klley 
throw  np  hU  left  hand,  •  •  •  and  the 
next  I  saw  he  struck  him  •  *  *  with 
bis  mace."  Kiley  himself  testified  that  the 
appellant  Henry  M.  Tulbott  bud  Instruct- 
ed him  that  his  "datles  were  to  take  tlch- 
eta  at  the  door,  and  snpervlaetbe  cleaDlns: 
of  the  bouse,  and  aaslst  Mr.  Kltngenamltb 
In  making  arrests  or  prestirvlng  ordw. " 
That  sometimes,  wben  employes  would 
come  to  blm,  and  tell  him  that  there  was 
a  disturbance  In  some  part  of  the  house, 
he  would  go  there.  As  to  the  dlstorh- 
nnce,  he  testified :  "I  was  walking  up  the 
Btalrway,  and  happened  toglance  up,  and 
I  saw  Mr.  Gordon  bavins  a  flgbt,~flght- 
Ing  with  a  m«9  9n  the  atnlrway.  *  *  * 
The  man's  head  was  up  against  the  caa- 
ing  on  ihe  west  side  of  the  stairway. 

*  *  *  He  was  sitting  facing  me  as  I 
came  np.  *  *  *  He  [Gordon]  was  on 
the  step  above  blm,  and  had  hold  of  him. 

*  *  *  I  did  not  bear  the  man  say  any- 
thing. Gordon  only  said,  'Arrest  this 
man'"  "Wliatdid  you  do  after  striking 
Mr.  Waldron?"  "I  arrested  blm."  John 
Dickson  had  remained  during  the  whole 
time  in  the  ticket  ofiice,  and  had  seen  the 
greater  part  of  the  conflict,  as  detailed  by 
Gordon  and  Klley,  and,  In  his  testimony, 
uorroboratesmoatof  thelrstatements.  He 
■ays :  **  I  went  on  aelWng  tloketa,  and  took 
no  farther  notice  ot  It.  Things  of  that 
kind  are  liable  to  occur  every  once  In  a 
while."  That  be  remnlaed  selling  tickets. 
Did  not  go  out  dnrlng  the  whole  trouble. 
Did  not  say  anything  to  Gordon  wben  he 
first  told  him  what  the  trouble  was.  Did 
not  give  any  dlreetlonB  to  anybody.  Saw 
Kiley  coming  op  the  stafra  to  where  Gor- 
don had  hold  ot  Waldron,  and  they  were 
struggling,  and  partly  raised  up,— getting 
on  their  feet.  "I  do  not  think  1  said  any- 
thing to  blm,  [Kilpy.]  *  *  *  [  went  un 
selllug  tickets. "  The  appellant  George  A. 
DlckHon  testified  that  Klley  was  nut  to 
assist  In  any  arrest  unless  called  upon  by 
Kllngensmith,  or  unless  an  derlnstractlons 
or  appellants  or  of  John  Dickson;  that 
John  Dickson  acted  for  them  lu  their  ab- 
sence. The  appellant  Henry  M.  Talbott 
testified  that  be  agreed  with  the  evidence 
given  by  his  coappellant,  and  that  the 
answers  given  by  blm  were  correct.  He 
stated,  farther,  that  while  Kiley  was  in 


the  theater  be  generally  did  what  ap] 
lants  told  him,  but  was  not  sure  that 
gave  Kiley  orders  personally ;  tl 
"John  Dickson  was  depntUed  to  look  i 
er  tbat.*    John  Dickson  was  not  oi 

g resent  on  this  occasion,  bnt  waa  senei 
J  at  the  theater  during  entertalnmei 
He  testified  that  he "  wore  off  his  vei 
leaning  against  the  Inside  shelf  of  the  ti 
et  office.  He  acted  for  appellants  in  sij 
ing  the  drm  name  to  the  request  made 
Kiley's  appointment  as  policeman.  T 
request  was  as  folio wa: 
"To  the  Board  of  Metrupolitan  Pol 
Commissioners  ot  the  City  of  Indiana] 
lis,  Ind.: 

"  IndianapoUa,  Ind.,  April  21at,  18S7. 

"The  undersigned  respectfully  requ 
your  board  tocouler  special  police  pow 
on  John  M.  Kiley,  wbo  is  employed  a 
paid  by  the  undersigned ;  the  said  poi 
powers  to  be  used  In  and  abont  Pi 
Theater  and  Dime  Maseom,  Indlanapo 
Ind.  And  In  consideration  of  said  grc 
of  police  powers  the  undersigned  ben 
become  responsible  for  his  obeying  yc 
rules,  and  for  all  illegal  acts  done  by  s) 
John  M.  KUey  while  doing  duty  aa  w 
special  policeman.  Dlekwm^k  Talbott. 

"Approved.  N.  B.  Buekle,Pres't  Bd. 
P.  Commrs." 

The  complaint  was  lb  seven  pa 
graphs,  alleging  three  causes  ot  act! 
agalnatappeilanta:  Assault  and  batte 
false  imprisonment,  and  malicious  pro 
cutioo.  The  court  refused  to  admit  e 
dcnce  us  to  the  charges  of  false  Imprlsi 
ment  and  malicious  proseuntton,  and 
■tructed  the  jury  to  find  for  tbe  appellai 
on  those  iBBoea.  The  court  also  instruct 
the  Jury  that  tbe  appellants  were  not  I 
ble  for  the  alleged  assault  and  battery 
Gordon,  tbe  ticket  seller.  Whether  tb< 
was  error  In  such  rullag  and  Instractlc 
In  favor  of  appellants  we  need  not  ioqul 
since  appellee  baa  not  Insisted  on  It.  1 
Jury  found  a  general  verdict  tor  appel 
as  to  the  assault  and  battery,  and  for  i 
pellants  as  totbe  other  two  charges.  T 
Jury  also  found.  In  answer  to  special 
terrogatorles,  that  John  M.  Klley,  wh 
In  appellants' theater,  on  October  1,  IS 
struck  appellee  a  number  of  blows  op 
the  head  with  a  mace,  and  thereby  InQl 
0d  severe  wounds;  that  such  blows  resa 
ed  In  appellee's  losing  the  hearing  of  I 
left  ear,  and  otherwise  permanently  d 
abling  blm,  and  causing  bim  to  lose  I 
situation  as  frt>lgbt  conductor;  tbat  i 
pellee  at  tbe  time  andplace  mentioned, 
the  view  of  John  M.  Klley,  did  not  co: 
mlt  any  crime,  or  violate  any  ordlnao 
of  the  city  of  Indianapolis,  and  tbat  t 
said  Kllpy  had  no  warrant  for  tbe  arrt 
of  appellee;  tbat  John  M.  Klley,  at  t 
time  alleged,  was  an  employe  of  app 
lants;  that  he  said  nothing  to  appellee  t 
fore  assaulting  him;  that  It  was  one 
the  duties  of  Kiley.as  tbe  servant  and  ei 
ploye  of  appellants,  to  preserve  order  ai 
■oppress  disturbances  In  appellants'  tt 
nter,  and  that  be  bad  received  from  a 
pellants  general  authority  for  tbat  pi 
pose;  that  appellee,  while  In  appellant 
theater  on  said  occasion,  had  not  comm] 
ted  any  crime,  nor  violated  any  ordlnan 
of  said  city;  that  the  said  Kile/,  at  sa 
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place  and  time,  aasanlted  and  beat  appel- 
lee uu  the  head  with  talH  mace  before  be  ar^ 
rated  bim;  that  the  aald  Klley,  when  bo 
anaulting  appellee,  wai  uctlDS  ad  the 
•errant  and  employe  of  appellants,  and 
•DgaKed  In  tlirtr  bnalnea*.  and  acting 
wltbln  the  general  aeope  of  tbe  dotfes  ut 
blaaald  employment;  that  John  T.  Dlck- 
•nn.  brother  of  one  of  tbe  appellaniB,  was 
at  said  time  present  Id  the  box  office  of 
aald  theater,  and  did,  on  said  occasion, 
and  prior  thereto,  sell  tickets  tor  appel- 
lants; that  with  the  knowledge  of  appel- 
lants, at  and  prior  to  said  time,  tbe  said 
John  T.  Dickson  went  to  aald  theater,  and 
gave  instructions  to  appellants* employes, 
and  that  in  the  absence  of  appellants  the 
said  John  T.  Dickson  was  deputised  to  act 
for  them  at  thelrsaid  theater  as  manaEer; 
that  he  signed  the  firm  name  to  the  appli* 
eation  for  police  powers  to  be  conferred 
upon  tbe  aald  John  M.  Klley,  and  that  be 
bad  aothorlty  to  so  sign  aald  firm  name; 
that  appellants  were  at  said  time  the 
lessees  and  mauflgeni  of  said  theater; 
that  all  the  injuries  received  by  appellee 
In  and  about  said  theater  on  said  evening 
were  Inflicted  by  said  John  M.  Klley ;  that 
said  Joseph  Gordon  was  an  employe  of 
appellanta,  as  one  o(  tbe  ticket  sellers,  on 
aald  erenlng,  and  waa  then  and  there  on 
duty;  that  said  John  M.  Klley  was  an  em- 
ploye of  appeltantStas  Janitor  and  as  tick- 
et taker  at  the  west  entrance  duor  of  sold 
theater,  on  stdd  evening;  that  he  was 
comailBsioned  as  special  policeman  about 
April  22,  ]8H7t  to  act  In  connection  with 
b&  Cither  duties  at  appellants' auld  the- 
ater, and  at  ttaelr  special  request;  that, 
at  tbe  request  of  said  Gordon,  said  Klley 
did  arrest  appellee  on  said  evening;  that 
all  the  wounds  and  brnfses  received  by 
appellee  at  said  theater  on  aald  evening 
were  inflicted  by  said  Klley  near  said 
ticket  office,  and  before  the  arrest  of  ap- 
pellee;   that  neither  of  appellants  waa 

{iresent  nt  the  time  appellee  received  his 
Djuries,  and  nelthor  of  them  bad  directed 
or  advised  any  assault  upon  appellee. 

It  Is  enough  to  say  that  these  answers 
are  fully  sustained  by  the  evidence  In  the 
record.  The  main  question  In  this  case, 
and  perhaps  the  only  one  that  need  be  de- 
eided.  la  whether  appellants  are  liable  to 
appellee  lor  the  Injuries  Inflicted  upon  bIm 
by  their  employe  John  M.  Klley.  The 
trentnient  due  from  n  carrier  to  his  pas- 
senger.trom  an  Innkeeper  tohls  guest,  and 
from  a  theatrical  manager  to  bis  patron, 
while  perhaps  differing  in  degree,  is  simi- 
lar In  kind.  Tbe  doty  of  a  railroad  com- 
pany to  its  passengers  la  well  expressed  in 
Railway  Co.  v.  Cooper,  (Ind.  App.)  88  N. 
B.  Rep.  219.  Tills  was  a  case  where  a 
passenger,  having  purchased  his  ticket, 
was  in  the  company's  station,  on  bis  way 
to  his  train,  when  he  waa  assaulted  by 
one  of  tbe  "gatemen;"  and  It  was  con- 
tended by  the  company  that  the  gate- 
man.  In  making  the  assaolt,  was  not  act- 
ing in  the  scope  of  his  employment.  The 
court  said:  "It  seems  to  us  reasonably 
dear  *  *  *  that  the  servant  was,  at 
the  time  of  doing  tbe  acts  complained  of, 
on  duty  for  his  master,  and  at  or  near  his 
proper  place,  and  that  the  assault  was 
commuted  on  appellee   while  be  waa 
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properly  on  the  master's  ground,  and 
under  charge  of  tbe  master's  servants, 
and  entitled  to  their  protection,  rather 
than  their  abuae.  •  •  •  Moreover,  tbe 
appellee  did  not  bear  tbe  relation  of  a 
stranger  to  the  appellant,  but  on  tbe  con- 
trary it  owed  to  bim  an  affirmative  duty, 
to  protect  him  from  tbe  violence  and  In- 
snlts  of  Its  own  servants  at  tbe  station. 
It  Is  well  settled  that  one  who  has  por^ 
chased  ble  ticket,  and  is  passing  nt  the 

K roper  time  from  the  depot  to  the  train, 
1  u  passenger,  and  entitled  to  the  rlghte 
of  a  passenger.  •  *  •  One  of  the  prime 
duties  resting  upon  a  railroad  company 
i«  to  protect  Us  paasengera  from  assaults 
and  injuries  by  Its  servants,  nor  does  the 
question  of  Its  liability  for  a  breach  of 
this  duty  depend  upon  whether  or  not  the 
servant,  in  the  performance  of  the  act,  Is 
within  tbe  scope  of  his  employment."  In 
Railway  Co.  t.  Prentice,  18  Sop.  <lt.  Rep. 
204,  It  Is  said:  "A  corporation  Is  donbt- 
less  liable,  like  an  Individual,  to  make 
compennatlon  for  any  tort  committed  by 
an  agent  in  the  courtte  of  his  employment, 
although  theactiu  done  wantonly  und  reck- 
lessly, or  against  the  express  ordera  of  the 
principal. "  See,  also.  Railway  Co.  T.WIIloe- 
by.  88  N.  G.  Rep.  627.  (decided  at  tbe  last 
term  of  this  court.)  In  Railway  Co.  v. 
Bayfleld,  87  Mich.  205.  Cooley,  C.  J.,  speak- 
ing for  the  eoort,  says:  **  It  Is,  In  general, 
no  excuse  to  the  employer  that  an  Injury 
which  has  occurred  was  caused  by  dls- 
obedience  of  bis  orders,  whether  they  be 
express  ordera  or  Implied  orders.  He  as- 
sumes the  risks  of  snrh  dlaobedlenee  when 
he  puts  tbe  servant  Into  bis  business,  and 
the  reasons  for  holding  him  responsible 
for  the  servant's  conduct  are  the  same 
whether  the  Injury  results  from  a  failure 
to  observe  the  master's  directions,  or 
from  a  neglect  of  tbe  ordinary  precnn- 
tlona  for  which  no  specific  directions  are 
deemed  necessary.  It  will  be  conceded 
thatfora  positive  wrong  beyond  the  scope 
of  tbe  master's  business.  Intentionally  or 
recklessly  done,  the  master  cannot  be  held 
responsible,  this  being  very  properly  re- 
garded as  tbe  personal  trespass  or  tort  ol 
tbe  servant  himself.  But  when  the  wrong 
arises  merely  from  an  excess  of  authority 
committed  In  rortberlng  tbe  master's  In- 
terests, and  the  master  receives  the  bene- 
fit of  the  act,  11  any,  it  Is  neither  reason- 
able nor  Just  that  the  liability  should 
depend  upon  any  questiou  of  the  exact 
limits  ol  the  servaot'B  authority.  Tbe 
master  fixes  tbeee.  and  it  Is  hia  duty 
to  keep  bis  servant,  In  what  Is  done 
by  him,  within  the  limits  fixed.  An 
act  In  excess  would  still  have  tbe  ap- 
parent sanction  of  his  authority.  The 
occasion  tor  It  would  be  furnished  hy  tbe 
employment,  and  the  injured  party  could 
not  alwnys  be  expected  to  know,  or  t>e 
able  to  discover,  whether  It  was  or  was 
not  without  express  sanction."  In  Hig- 
glns  v.  Tornpike  Co.,  M  N.  Y.  23,  the  fol- 
lowing is  quoted  with  approval  from  an 
EuKilsh  case:  "It  Is  said  that  though  it 
cannot  be  denied  that  tbe  defendant  au- 
thorised his  guard  to  superintend  tbe 
conduct  of  the  omnibuFes  generally,  and 
that  such  authority  must  be  taken  to  in- 
clnde  an  antborltj  to  remove  any  who 


Digitized  by  Google 


610 


KOBTHBASTBRN  BEPOETEK,  Vol.  34. 


a 


miKondnctB  blniflelt,  yet  the  defendant 
gave  no  authority  to  turn  oat  an  In- 
otfenaive  paBseni^r,  and  the  plaintiff  was 
one.  But  the  master,  by  g\v\uK  the 
guard  authority  to  remove  an  offensive 
paBsenger,  necessarily  gave  him  aatborlty 
to  determine  whether  any  passenger  had 
misconducted  himself.  It  is  not  conven- 
ient lor  the  master  personally  to  conduct 
the  omnlbuHes,  and  he  puts  lits  guard  In 
his  place.  Therefore,  If  the  guard  forms  a 
wrong  Judgment,  the  master  la  responsi- 
ble." In  Drew  t.  Peer,  98  Pa.  St.  234, 
wbicb  was  a  case  wbere  Peer  and  his  wife 
bad  purchased  tickets  and  entered  a  tbea* 
ter,  and  were  ejected  with  force  by  the  at- 
taches of  the  theater  because  of  their  be- 
ing colored  persona,  the  following  were 
approved  as  correct  Instructions  to  the 
Jury :  "if  tbe  ticket  agent  had  called  upon 
any  one  of  the  crowd  '  to  put  that  nigger 
out,*  and  some  rafflan  had  done  so,  the 
defendant  would  be  liable.  *  *  *  If  the 
injury  was  committed  by  an  agent  nut  of 
the  usnal  course  of  employment,  tbe  de- 
fendant was  not  responsible;  but,  if  the 
injury  was  committed  by  the  detendaut's 
doorkeeper  or  ticket  taker,  then  It  was  In 
the  course  of  thtir  employment. " 

Id  the  case  at  bar  It  was  the  ticket 
agent,  Joseph  Gordon,  who  called  ont  to 
have  appellee  arrested,  and  it  was  not 
a  ruffian  bystander  who  put  him  out,  but 
it  was  appellants*  doorkeeper,  acting  In 
the  course  of  hts  employment.  In  this 
case,  also,  the  evidence  shows,  and  the 
Jury  so  found,  that  appellee  was  without 
tanlt.  The  trouble  was  occasioned  en- 
tirely by  a  dispute  as  to  the  purchase  of 
tickets,  and  both  the  ticket  seller  and  tbe 
doorkeeper  acted  within  the  business  of 
their  employment,  maintaining  that  side 
of  the  controversy  which  was  la  their 
master's  Interest.  In  Hlgglns  v.  Turn- 
pike Co.,  supra.  It  was  claimed  that  no 
authority  bad  been  given  to  turn  out  an 
Inoffensive  paasenKer,  and  that,  therefore, 
there  was  no  liability  for  the  servant's 
acta;  but  the  court  held  that  the  authori- 
ty to  remove  an  oQenslve  passenger  neces- 
sarily carried  authority  to  determine 
whether  any  passenger  was  offensive  or 
not.  So,  here,  tbe  matter  was  about  the 
maater'a  business,  and  the  servant,  of 
neceeslty.must  be  the  Judge  as  to  whether 
tbe  conduct  of  appellee  was  such  as  to  re- 
quire bis  removal;  and  If  a  mistake  was 
made,  and  an  inoffensive  patron  of  tbe 
theaterwasunjustly attacked  and  Injured, 
the  master  must  respond.  "It  is  not  con- 
venient for  the  master  personally  to  con- 
dQct  tbe  [business  of  keeping  order  In  bis 
theater,]  and  he  pnta  bis  gnard  fn  bis 
place.  Therefore,  if  the  guard  forms  a 
wrong  Judgment,  the  muHteris  responsi- 
ble." See,  also,  GoO  v.  Ballway  Co.,  3  El. 
&  El.  678.  But  this  case  la  even  stronger; 
not  only  was  the  master  here  lepresented 
by  bis  ticket  agent  and  bis  Janitor  or 
doorkeeper,  but  his  apeclal  agent.  John 
Dickson,  "deputized  to  act  in  bis  ab- 
sence,was  present  In  the  theater  ticket 
ofHce,  and  looking  out  through  the  win- 
dow upon  tbe  whole  transaction.  He 
testifies  that  be  said  and  did  nothing  in 
tbe  premises,  and  bis  silence  can  be  taken 
only  as  bis  and  appellants*  approval  of 


what  was  done.  Indeed,  no  rule  fa  bet 
established  than  that  a  principal  is 
sponalblu  for  tbe  acts  of  his  agent,  [ 
formed  within  tbe  line  of  bis  dnty,  whe 
er  the  particular  act  was  or  was  not 
rectly  antborised,  and  whether  It  waa 
was  not  lawfal.  Batlroad  Co.  McE 

99  Ind.  519;  Pennsylvaaio  Co.  t.  Wedt 

100  Ind.  141 ;  Express  Co.  v.  Patterson, 
Ind.  430;  Ballway  Co.  v.  Foster,  104  Ii 
293,  4  N.  E.  Rep.  20.  But  common  c 
riers.  Innkeepers,  merchants,  managera 
theaters,  and  otben  who  Invite  tbe  pol 
to  become  their  patrons  and  guests,  a 
thus  submit  personal  safety  and  comf< 
to  their  keeping,  ow«  a  more  special  do 
to  tliose  who  may  accept  such  Invitat1< 
Such  patrons  and  guests  have  a  right 
ask  that  they  shall  be  protected  fr( 
injury  while  prf^sent  on  such  Invltatit 
and  particnlarly  that  they  aball  not  sul 
wrong  from  the  agents  and  servants 
those  who  have  Invited  tbem.  Raliro 
Oo.  V.  Flexman,  103  III.  546;  Craker 
BaOway  Co.,  86  Wis.  657. 

But  it  Is  said  that  John  U.  KIley  wai 
policeman,  nnd  therefore  appellants  t 
not  responsible  for  his  attack  upon  app 
lee.  Whether,  at  the  time  of  the  Injur 
complained  of,  KIley  was  acting  as 
policeman,  or  as  agentof  appellants,  mt 
depend  upon  the  acts  donebyhlra.  I 
cause  he  was  a  police  officer,  it  does  n 
follow  that  all  bis  acts  nere  those  ol 
policeman;  and,  because  he  waa  an  ag^ 
of  appellants,  It  does  not  follow  tbat 
his  acts  were  those  of  such  agent.  Ev 
If  be  were  a  regular  patrolman,  called 
off  tbe  street  by  appellants  or  their  agex 
to  aid  In  enforcing  the  regulations  of  t 
theater,  be  would,  for  such  purpose, 
only  an  agent  of  appellants;  and  fori 
conduct  as  such  agent,  within  the  scope 
his  employment,  appellants  would  be  i 
sponsible.  If,  however,  after  entering  t 
theater,  be  should  discover  appellee  In  t 
act  ot  violating  a  erlminal  law  of  t 
state,  or  a  penal  ordinance  ot  the  city.ai 
should  proceed  to  arrest  him  for  It,  so 
act  of  arrest  wonid  be  tbat  of  a  poll 
officer;  and  If  such  arrest  were  made  < 
the  ofitcer's  own  motion,  without  din 
tlim,  express  or  iiuplled.on  tbe  part  of  e 
pellants,  then  appellants  would  not  be  i 
sponsible.  Jardlne  v.  Cornell,  50  N. 
Law,  485,  14  Atl.  Rep.  690.  In  this  cai 
however, such  qaestionsdo  notarise.  T 
court  expressly  withdrew  from  the  cc 
slderatlon  of  the  Jury  the  issues  made  c 
der  tbe  allegations  ot  false  huprisonme 
and  malicious  prosecution,  and  directed 
verdict  torappellants  on  these  iwuee.  N 
was  anyeviflence  admitted  on  these 
sues.  Besides,  the  evidence  given  by  bo 
appellants  and  appellee  showed  unqui 
tlonably  that  all  the  Injuries  received  < 
appellee  were  Indicted  upon  him  before 
wan  arrested,  and  it  Is  still  further  esta 
lished  that  appellee  bad  done  nu  act  I 
which  be  should  be  arrested,  and  tbe  Ju 
so  find.  Kiley's  acts  as  a  policeman  wi 
committed  after  he  bad  assaulted  ai 
beaten  appellee.  It  could  not  tMaerlone 
contended  that  Kiley  could  do  no  wrong 
a  Janitor  and  doorkeeper,  but  that  eve 
wrong  done  by  falm  should  be  cbarg 
to  his  official  character.  This  would  t 
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■bis  a  proprietor  to  bare  all  hie  employee 
eoramuMloned  as  police  offloen,  and  tbna 
escape  all  liabllltlea  for  tbelr.  midcondliict 
to  bis  patrons.  It  la  a  qaestlon  whether 
appellants  should  not  be  held  Uflble  Tor 
all  the  acts  of  Klley,  whether  as  special 
policeman,  actluK  onlir  (or  his  employes, 
or  as  Janitor  or  doorkeeper^  all  being 
within  th9  scope  ot  the  business  ol  bis  em- 
ployment; but.  as  we  have  seen,  such 
question  Is  not  before  us.  The  verdict  of 
the  jary  Is  In  favor  of  the  appellee  on  the 
charge  of  assault  and  battery,  and  the  ev* 
Idence,  as  well  as  the  flndlBBS  of  the  jury, 
BfaowB  that  all  aasanlt  and  battery  com- 
mitted opon  appellee  was  committed  be- 
lure  KUey  exercised  any  ot  bis  powers  as 
a  police  officer,  and  before  he  made  the  ar- 
rest of  appellee.  If  appellee  had  attempt- 
ed to  resiRt  arrest,  or  If  he  had  attempted 
to  get  away  after  arrest,  and  he  had  re- 
ceived his  icluries  in  consequence  of  such 
attempts,  or  If  be  had  even  committed  any 
crime  for  wblcb  be  should  be  arrested, 
tbere  might  be  some  reason  In  appellants* 
cuntaition  on  this  point.  But  on  the  con- 
trary It  Is  clear  that  appellee  was  Innocent 
of  any  wronKdolng,  for  which  he  should 
be  arrested.  He  never  even  struck  back  at 
either  of  his  assailants.  Be  neither  resist- 
ed arrest,  nor  tried  to  get  away  when  ar- 
rested. ThH  only  words  ottered  by  htm 
were  rather  a  request  to  be  arrested,  and 
BO  avoid  further  danger  to  hla  person:  "I 
asked  blm  what  he  was  beating  me  for; 
and  I  sald.il  he  had  anything  to  arrest  me 
■or.  to  arrest  me,  and,  for  God's  sake,  not 
to  beat  my  brains  out." 

The  cases  of  Mall  v.  Lord.  39  N.  T.  8S1. 
and  Herahey  v.  O'Neill,  8fl  Fed.  Rep.  168, 
are  cases  relied  upon  by  appellants.  Tn 
the  first  of  these  cases  It  seems  to  be  held 
by  the  conrttbat  a  clerk  or  superintendent 
of  a  store  has  not,  by  virtue  of  such  em- 
ployment, authority  "to  arrest,  detain, 
and  search  any  one  suspected  of  baring 
stolen,  and  secreted  about  his  person,  any 
of  the  goods  kept  In  svcb  store."  We 
think  this  cannot  be  the  law.  It  Is  not  In 
hannooy  wltb  the  welgbt  of  antliurity, 
nor  with  sound  reason.  If  a  superintend- 
ent or  clerk  of  li  store  has  such  susplcluns 
aroused  In  his  mind  by  the  actions  of  some 
visitor  at  the  store,  but  two  courses  re- 
main for  him,— either  to  let  the  supposed 
thl^  go  free,  or  to  search  blm.  Tbe  first 
eonrse  cannot  be  taken  without  unfaltb- 
fnlness  to  the  Interests  of  the  employer. 
The  employer  must  therefore  be  held  to 
sustain  bis  superintendent  In  taking  the 
second  course,  and  it  a  mistake  is  made 
the  employer  must  certainly  be  liable.  He 
has  selected  his  clerk,  and  must  rely  upon 
his  Judgment  to  act  for  his  Interests  tn  his 
store.  The  clerk,  In  aecnrlng  the  stolen 
property,  Is  not  actluf^  for  himRelf,  but  for 
his  employer.  In  the  case  of  Hersbey  t. 
U'Meili  the  court  seems  to  place  Its  deci- 
sion chiefly,  not  on  the  grounds  assumed 
by  appellants,  but  on  the  groundsthat  the 
plalntifl  had  In  fact  been  guilty  ot  an  at- 
tempt to  steal  the  goods,  and  that  conse- 
qnently  a  Just  verdict  had  been  rendered, 
wblcb  ought  not  to  be  disturbed, 

Ttie  other  alleged  errors  dlscusRed  by 
conDsel  for  appellants  show  nn  sufficient 
reason  for  tUatarblng  the  Judgment  ren- 


dered. Tbe  eomplafnt  was  mfBcleat  nn- 
der  the  statute.  Tliere  was  no  available 
error  In  tbe  rulings  of  tbe  coort  on  the  evl- 
denee.  Tbe  Instructions  to  tbe  Jury  were 
all  that  appellants  were  entitled  to  ask, 
and  were  more  favorable  to  appellants 
than  to  appellee.  Tbere  was  a  verbal  e^ 
ror  In  one  of  tbe  answem  ot  the  Jury  to 
an  Interrogatory,  but  It  was  barmlees  to 
appellants.  The  Interrogatory  was  fully 
answered  by  tbe  answer  to  the  preceding 
Interrogatory.  The  verdict  and  the  an- 
swers tn  Interrogatories  are  folly  sus* 
talned  by  tbe  evidence,  and  we  find  no 
available  error  In  the  record. 
The  Judgment  is  affirmed. 


084  iBd.  Bn> 

EVAJTSVUiLB  ft  B.  R.  GO.  T.  MADDUX. 

(Sapreme  Co  art  of  Indiana.  Jane  13,  ISOS.) 
Dbhubbbb— MonoK  to  Ma.k>  Dbfintte— Ahbnd- 

MBXT3. 

LA  demurrer  to  a  complaint,  for  indefi- 
niteneea.  which  could  be  remedied  hj  a.  mo- 
tion to  make  more  specific,  will  not  lie. 

2.  An  amendment  which  could  have  been 
made  In  the  court  below,  to  make  the  plead- 
ings conform  to  the  pfoof,  will  be  presumed  to 
have  been  mada 

On  rehearing.  Denied. 

For  former  opinion,  see  88  N.E.  I{ep.S45. 

HuWARD,  J.  Appellant  contends  that 
tbe  demurrer  to  the  first  paragraph  of  the 
complaint  should  have  been  siisttilned,  be- 
cause, among  other  reasons,  no  particular 
point  Is  Indicated  where  tbe  road  was 
more  dangerous  than  at  other  points. 
Sven  If  this  were  troe,  we  think  that  a  mo- 
tion to  make  more,  specific  would  have 
been  th^  proper  pteadioK  to  reach  such  de- 
fect. A  demarrer  will  not  besuHtained  for 
mere  IndeSniteness  or  uncertainty,  which 
might  be  reached  by  a  motion  to  make 
more  certain  and  partlcniar.  The  Jury 
fonnd  the  defect  to  be  "at  the  point  where 
the  accident  occurred."  This  correction 
could  have  been  made  on  proper  motlun 
In  tbe  trial  court,  and  will  be  deeraeil  to 
have  been  so  made.  In  LOwry  v.  Dutton, 
28  Ind.  473,  the  court  held  that  an  ubjec- 
tlon  tbut  a  complaint  for  trespass  does 
not  state  where  the  trespass  was  commit- 
ted Is  not  raised  by  ■  dietnnrrM>  (or  want 
of  facts.  And  In  Hamilton  v.  Wlnterrowd, 
43  Ind.  883,  It  was  held  that  an  amend- 
ment which  might  have  been  made  in  tbe 
court  below,  to  make  a  pleading  corre- 
spond with  the  proof,  will.  In  the  «uprerae 
court,  be  deemed  to  have  been  made.  See, 
also,  Krewson  v.  Cloud,  45  Ind.  and 
Hydraulic  Co.  v.  Boyer,  67  Ind.  2m. 

We  think  tbat  the  ninth  finding  of  the 
Jury  shows  that  appellant  knew  of  appel- 
lee's youth  end  inexperience,  and  knew 
that  appellee  had  no  opportunity  of  dis- 
covering the  condition  of  tbe  road  at  the 
point  of  the  accident,  and  hence  that  there 
was,  In  this  respect,  no  variance  between 
the  alleKations  and  tbe  proof. 

The  opinion  does  not  draw,  as  an  In- 
tendment from  the  verdict,  the  fact  tbnt 
appellee's  parents  were  dead.  He  stied  by 
next  friend,  and  the  fifteenth  finding  la 
tbat  lie  was  without  other  support  than 
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blB  daily  labor.  He  waa«  therefore,  with- 
oat  parental  support,  and  tbe  oplDton 
goes  no  farther  than  this. 

There  Is  do  conflict  between  the  decleloa 
In  this  case  and  tbederislon  Hlnce  rendered 
by  this  court  In  Ratlroed  Co.  v.  Henderson, 
(lad.  Sup.)  88  N.  K  Rep.  1031.  Tbe  state- 
ment of  facts  made  In  the  pleadings  was 
Qolte  dWereotln  tbatcase.as  appears  from 
the  nplnlon  there  filed.  But,  In  addition, 
the  dectslon  la  that  ease  tamed  almost  al- 
together upon  the  evidence,  while  In  this 
case  the  evidence  is  not  In  tbe  record. 

Tbe  petlUoalor  a  rehearing  IsoTarruIed. 


BfANN,  Respondent,  T.  CITT  OF  BROOK- 
LYN, Appellant 
(Court  of  Appeals  of  New  York.  June  8, 1883.) 

Almet  B.  Jenks  and  Horace  OntTes,  for  ap- 
pellant. James  W.  Rid^way,  for  respondent 

No  opinion.  Jadgment  affirmed,  with  costs, 
on  opinion  below.  17  N.  Y.  Sopp.  013.  All 
concur,  exe^t  PINCH  and  GRAY,  JJ.,  ab- 
ssab 


tiUUNUY,  Appellaut.  t.  GRAND  TRUNK 
UX.  GO.  OF  OANADA,  Respondent 

COoort  of  Appeals  of  New  YoA.  June  6, 
1893J 

BflOj.  B.  Fostv,  for  ai^lant  A.  D.  Scott, 
for  respondent 

Mo  (vinion.   Judgmoit  affirmed,  on  ofdnlon 
bslow,  (14  N.  X.  timm.  821J  with  _oost|,  All 
concur,  except  JTINOH  and 
seat 


GBA7,  JJ.,  ab- 


UAKTHAN,  Respondent,  T.  HOBNING 

JOURNAL  ASS'N,  AppeUant 
(Oonrt  of  Appeals  of  New  Toik,   Jane  6, 

1893.) 

U«U7  Xong%  tor  appellant  Lonls  J.  Grant, 
for  respondent 

No  omnioo.  Jadgment  affirmed,  with  costs. 
19  N.  X.  Snpp.  898,  401.  AU  concor,  exc«t 
jriMUU  and  (QRAi,  JJ.,  absent 


UZBlAN,  Appellant,  ▼.  FBIBDUAN,  Ba- 
Vondent. 

(Oonrt  of  Appeals  of  New  laA,   Jane  6, 
iSM.) 

Ubas.  W.  Brooke,  ftw  S]n>ellant  Uorris 
Uoodhart,  for  respondent 

No  opinion.  Judgment  affirmed,  with  costs, 
on  opinion  below.  18  N.  Y.  Snim.  446.  All 
concur,  except  FINCH  and  GBAY,  JJ.,  ab- 
sent. 


UAIM,  Bsipondent,  t.  FLOOD,  Appellant 
(Uonrt  ot  Appeals  of  New  Toifc.   Jane  6, 

1883.) 

Ubas.  W.  Brooke,  tot  appellant:  James 
O'Neill,  for  respondent 

No  <^ibiion.  Judgment  affirmed,  with  costs, 
on  opinion  oelow.  14  N.  Y.  Stipp.  770.  All 
conear,  ezoent  FINOU  and  GRAZ,  JJ.,  ab- 


UUMUIOKFORD  CO.,  Se^ondnt;  T.  RO- 

BBNSTBIN,  Appelant 
(Oonrt  of  Appeals  of  New  ZoA,  Jaaa 

1803.) 

M.  Aplington,  for  appellant.  Wat  B.  BIS- 
son,  for  respondent 

No  opinion.  Judgment  affirmed,  with  costs. 
lU  N.  1.  »upp,  471.  AU  concur,  except  FINCH 
and  GBAX,  JJ..  absent 


l-UlQUSiJlflU  et  al.,  Respondents,  T.  STOCK- 
TON et  al.,  AweUants. 
(Oonrt  of  Appeals  of  New  XoA.    June  6; 

1893.) 

Thaddens  D.  Kennesoo,  for  appellants. 
John  (xraham,  for  respondents. 

No  opinion.  Judgment  affirmed,  with  costs. 
14  N.  X.  Sojm.  sen.  All  concur,  esoept  FINCH 
and  UBAX,  JJ.,  absent 


UOUGJUUUTX,  Bespondent,  v.  BOMB,  W. 

ft  O.  B.  00.,  Aw^Iant 
(Oonrt  of  Appeals  of  New  Torit   June  9, 
1893.) 

Hamilton  Harris,  for  appellant  D.  P.  More- 
bouse,  for  respondent 

No  opinion.  Judgment  affirmed,  with  costs, 
18  N.  X.  »npp  841.  AU  oonenr,  except  FINOH 
and  UUAX,  JJ.,  absent 


UIHSOHBUIRGBR,  Beqimndeot,  t.  MAN- 
HATTAN BX.  CO.  et  sL.  Appellants. 
(Court  of  Appesls  of  New  YoA.   June  6^ 

1893.) 

B.  L.  Marnard,  for  appellants.  W.  G.  Peek- 
ham,  for  respondeat 

No  opinion.  Jodgment  affirmed,  with  costs. 
18  N.  X.  Snpp  965.  All  eonsnr,  asespt  FINGB 
and  GBAX,  JJ,.  absent 


COOK,  Bespondent  T.  LONG  ISLAND  B. 

CO..  Appellant 
(Oonrt  of  Appeals  of  New  York.  Jane  6. 18&3.) 

Wm.  J.  Kelly,  for  ^pdlant  Arthur  O, 
Palmer,  for  respondent 

No  opinion.  Judgment  afflrmod,  with  costs. 
19  N.  Y.  Supp.  648.  All  oonenr.  sxc^t  FINCH 
aud  GRAY,  JJ„  absent 


MOWRT,  Respondent,  t.  AGRIOUI/TCBAZi 

IMS.  OO.,  Appellant 
(Coart  «f  Appeals  of  New  ToA.  June  6, 18^) 

A.  EL  Sawyer,  for  appellant.  N.  B.  Smith, 
for  respondent. 

No  opinion.  Judgment  affirmed,  with  cost% 
on  opinicn  bdow.  18  N.  T.  Supn.  834.  All 
concur,  e»^  FINOH  snd  GBax.  JJ.,  ab- 
sent. 


BLMBR,    Bespondent,  t.  MUTUAL  BEN. 

LIFB  ASS'N  of  AMBmiCA.  Appellant 
(Coart  of  Appeals  of  New  Yorit  Juno  6, 1893.} 

B.  T.  LoTstt  tot  ivpdlsat  AnstsB  Qk  Fai 
and  John  B.  Finab  tot  isvpoadeab 
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No  oiAnloiL  Jadgment  affirmed,  with  roeta, 
L9  N.  X  Sttpp.  288.  AU  eoncor,  eze^t  FINOH 
uid  GRAT,  jJh  absent. 


BlJMDTt  Respondent,  t.  NBWTON,  A^l- 
lant 

[Court  of  Appeals  of  New  York.  Jane  6.  1883.> 
E.  H.  Benn,  for  appellant.   Predb.  E.  Crane, 

For  respondent. 
No  opinion.  Jadgment  affirmed,  with  costs. 

[9  N.  Y.  Snpp,  784.  All  concur,  ascept  FINCH 

ind  OBAY.  Jj.,  absent. 


WINQ',  Respondent,  t.  BUSS.  Appelant. 
[Court  of  Appeals  of  New  Yoi^  Jnne  6, 1893.> 

Wm.  G.  Greene,  for  aivellant.  Spencer  Clin- 
tou,  for  respondent. 

No  opinion.  Judzment  affirmed,  with  costs, 
m  o[HiUon  below.  8  N.  Y.  Supp.  SOO.  All  cod- 
nir,  except  FINCH  and  GRAY,  JJ.,  absent 


aANDAU.,  Respondent,  T.  NATIONAL  ICE 

CO.  OF  NEW  YORK,  AppeUant. 
Court  of  Appeals  of  New  Ywd^  Jnne  6. 1883.) 

G.  H.  Beckwitb,  tax  vpdlant  Louis  W. 
Pratt,  for  respondent. 

No  opinion.  Judgment  affirmed,  with  costs. 
L9  N.  Y.  Supp.  633.  All  concur,  «n!«pt  FINCH 
md  GRAY,  a.t  absent. 


kIcMANITS,  Re^ndent,  t.  WOOLVBRTON, 
Appellant. 

Court  of  Appeals  of  New  YoA.  Jane  d,  1883.) 

John  Jj.  Hill,  for  ^pellant.  Henry  Setunltt, 
'or  respondent. 

No  opinion.  Judgment  affirmed,  with  costs. 
lO  N.  Y.  Supp.  545.  AU  concur,  except  FINCH 
Lud  GRAY,  JJ.,  absent 


AKBERG,  Respondent.      JOHN  KRESS 
BREWING  CO.,  A^Uant. 
Ooart  of  Appeals  of  New  York.  Jnne  6, 1883.) 

Geo.  F.  Hotallng,  for  appelant  J.  Bdward 
Jwanstrom,  for  respondent. 

No  opinion.  Judgment  affirmed,  with  costs. 
:8  N.  Y.  Supp.  856.  Alt  concnr,  ezoept  FINCH 
md  GRAl^  JJ.,  absent 


DB  LANOEY,  Req>ond«it  t.  FIBPGRAS. 
Appellant. 

(Court  of  Appeals  of  New  Y<»rk.  Jane  13, 
18D3.) 

No  opinion.  Motion  for  rear ku men t  denied: 
10  oosts.  See  83  N.  E.  R^. 


>trNOTAN,  Be^ndent.  t.  HIGHJINS,  Appel- 
lant. 

(Court  of  Appeals  of  New  York.  Jnne  13, 

1883.) 

No  opinion,  Motloa  for  reargtunent  dented, 
m  sroand  that  the  alleged  denct  in  the  au* 


thentication  of  the  reecwd  was  not  anffldent 
pointed  out  by  objeetloo  at  the  trilL  See  1 
N.  E.  Rev.  7»». 


MIERS,  Bespondwt,  t.  METROPOLITAN 

Bli.  RY.  GO.  et  al.,  AppellanU. 
(Court  of  Appeals  of  New  York.   June  13, 

1893.) 

Henry  Schmitt,  for  appellants.  Davies  & 
Rapallo,  for  respondent. 

No  opinion.  Motion  to  dismiss  granted  npon 
condition  that  appellants  pay  to  respondent  foil 
costs  of  appeal,  as  upon  argument  to  the  court 
of  appeals.  19  N.  YT  Supp.  223. 


PEOPLE  ex  rd.  ST.  NICHOLAS  AVE.  &  a 
T.  B.  CO.,  ^pellant,  t.  GRANT,  Mayor,  Ro> 
etpondent 

(Gourt  of  .luteals  of  New  York.    Jnne  20, 
1886.) 

0.  W,  West,  for  appelant  Chas.  Blandy, 
for  respondent. 

No  opinion.  Order  affirmed,  with  costs,  on 
opinion  below.  21  N.  Y.  Snpp.  282.  AU  eou* 
car,  except  FINCH,  J.,  absmt. 


OLARK,  Respondent,  t.  CLARE,  Appellant. 
(Goort  of  Af^ieals  of  New  York.    Jnne  20, 
1893.) 

E.  Countryman,  for  appelant.  Chas.  M. 
Earle,  for  respondent. 

No  opinion.  Orders  affirmed,  with  costs.  22 
N.  Y.  Snro*  646.  All  ooncnr,  except  FIN(3H, 
J.,  alwent 


GUNTHER  r.  MAYEB  et  al.,  Be^ondaita. 
(Court  of  Appeals  of  New  Y<nk.   Jane  2(i, 
18S8.) 

P.  Q.  Eckarscoi  and  Frederic  Q.  Dow,  for  ap- 
pellants Manning  and  others.  Thos.  Allison, 
for  respondrats. 

No  opinion.  Order  affirmed,  with  costs.  22 
N.  Y.  Snnp.  00.  AU  eonenr,  exoeift  FINCIH, 
J.,  absoit 


WESraiLS  at  al..  Appdlants,  t.  BOBTTOH- 
EB,  Respondent. 
(Court  of  Ai^eels  of  New  Ywk.   Jon*  2(K 

1893.) 

Esek  Cowen,  for  appdlants.  Payson  UerriU 
and  Jason  HInman,  for  respondent 

No  opinion.  Order  affirmed,  with  costs.  28 
N.  Y.  Supp.  4S0.  AU  concur,  exc^t  FINCH, 
J.,  absent 


PEOPLE  ex  rel.  OAK  HILL  CEMETERY 
ASS'N,  Appellant  T.  PRATT  et  al..  Assess- 
ors, Respondents. 

(Court  of  Appeals  of  New  York.    June  20, 
1893.) 

Asa  W.  RuBsdl,  for  ^pdlaat  C.  D.  Eieh^ 
for  reepondrats. 

No  opinion.  Order  affirmed,  on  opinion  b^ 
low,  (21 N.  Y.  Snpp.  853,)  with  oosta.  AU  con- 
cnr, except  FINCH,  J.,  absent 
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FSQPLB  T.  liONO  ISI^AND  8A.V.  BAKK 

OF  BBOOKLTN. 
(Gonrt  of  Appeals  of  New  York.   Jon*  20, 

Itm.) 

Jttbn  A.  Oaiuer,  for  appellant,  Samnd  Han- 
B&.  S.  W.  BomDdale  and  John  U  Hill,  for  re- 
■pondent. 

No  opinion.  Orda-  affirmed,  with  cost&  All 
«oneiir,  meept  FINCH,  J.,  absent. 


ROWEUj  et  al.,  Appellanta,  t.  JANYRIN, 

Respondent 
(OooTt  of  Appeals  of  New  Tork.   June  20, 
1B93.) 

Bdwatd  Hjuaett,  for  appdlanta,  Dicldneon 
W.  Richards,  for  respoDdent. 

No  ppinkm.  Appeal  dismissed,  with  costs. 
28N.T.Snpp.4SL  AU  concur,  ncept  FINCH. 
abssDt. 


DB  LACY,  Appellant,  t,  ADAMS,  Respond- 
ent. 

<Cotirt  of  Appeals  of  New  Toilt.  Ion* 
1888.) 

Howe  ft  Hnmmel,  for  ^pellant.  Jod  M. 
ICarx,  for  respondent 

No  opinion.  Appeal  dismissed,  with  costs.  23 
N.  Y.  Snpp.  297.  All  oonenr,  except  FINCH, 
J.,  absent 


TORONTO  GBNBRAL  TRUSTS  CO.,  Appel- 
lant. T.  CHICAGO,  B.  &  Q.  B.  GO.  St  aL. 

BeqK>nd«its. 

(Court  of  Appeals  of  New  York.   Jone  20^ 

1803.) 

F.  K.  Pendleton,  for  appellant  Ellha  Root, 
for  respondents. 

No  opinion.  Jadsmcnt  affirmed,  on  opinion 
below.  In  general  term,  (18  N.  Y.  Sopp.  583,) 
with  oosts.  All  concnr,  except  FINCH,  J„  ab- 
sent. OBAT,  3^  not  sitting  and  HATNABD, 
not  rottn^ 


TOBONTO  OENBRAIi  TBTTSTS  00.,  Appd- 
lant,   T.  NATIONAIj  BANE  OF  GOM- 
MBKGB  IS  NEW  YORE,  Respondent 
(Ooort  of  .^peala  of  New  Yo^   Jono  20^ 
1893.) 

F.  K.  Pendleton,  for  appellant  Frederic  A. 
Ward,  for  respondent. 

No  opinion.  Affirmed,  on  opinion  In  gennal 
term  In  caaa  aboTCh  18  N.  Y.  Bivp.  BOB.  Same 
TOta 


BOWDITCH,  Tmstee,  Resptmdent;  t.  AT- 

BAULT,  Appellant 
ffXnirt  of  Appeals  of  Nov  York.   Jane  SO, 

1883.) 

John  P.  Bowman  and  John  Rohrback,  for  ap- 
pellant  Strange  A  Doty,  for  respondent 

No  opinion.  Motion  to  settle  form  of  Judg^ 
ment  Ordered,  that  the  distribution,  so  far 
aa  the  funds  now  in  the  hands  of  the  tmstee 
are  concerned,  shall  be  made  to  all  the  parties 
1b  accordance  with  the  views  expressed  in  the 
opinion  of  PECKHAM,  J.  138  N.  Y.  222,  88 

nIbl  Rep.  loar. 


WHTTB;  Bespondent,  t.  OITT  OF  BBO 
liYN,  Appellant 
(Oomrt  of  Appeals  of  New  YoA.    Jane  S 
1893.) 

No  opinion.  Bbtlon  to  pnt  eanse  on  cala 
d^ed,  on  aooont  of  laches  on  tbe  part  e< 
plaintiff;  $10  costs. 


BIDHFEIDT,  Respondent,  t.  OITY  01 

BROOELYN,  Appellant 
(Ooort  ot  Appeals  of  New  Yotk.  Jane  2 

1S8S.) 

Almet  F.  Jenks,  for  appellant  Ohaa.  J.  ] 
terson,  for  resiwndent 

No  coinion.  Judgment  affirmed,  wMi  o 
18  N.  Y.  Si^p.  7Ba  AU  ooncur,  «K09tFIN< 
J..  abSMtt 


McDonald,  Appellant,  T.   NBW  YO 
OBNT.  ft  H.  E  R.  CO.,  Bespondoit 

(Court  <tf  Appeals  of  New  Yotk.  Jane  2 

1893.) 

Oeo.  F.  Yeoman,  for  appellant  Albert 
Harris,  for  respondent 

No  opinion.  Judgment  affirmed,  and  jt 
ment  absolute  for  defendant  on  the  stipulat 
with  costs.  18  N.  Y.  Supp.  600.  All 
cur,  excMtt  ANDREWS,  U.  not  toI 
O'BRIEN,  J.,,  dissenting,  and  FINOB.  J., 
sent 


BBAD,  An>ellant,  T.  PATTERSON  et 
Beq^ondents. 
(Court  of  Appeals  of  New  York.  June  2 
1888.) 

No  opinion.  Motion  fOr  reargoment  doi 
810  otMbTSos  81  N.  B.  Bsp.  \a. 


ROBINSON  T.  OOTERS,  Respondent 
(Court  of  Appeals  of  New  YoA.  June  2 

1893.) 

No  opinion.  Motion  for  reareument  donl 
810  oostsTBee  84  N.  B.  Bep.  200. 


EBBB  et  aL,  AppeUanta,  t.  DILDINB, 
spondoit 

(Gonrt  ^  Anieats  of  New  Yoik.  June  2 

1893.) 

No  opinion.  MotloL.  to  open  default  den 
on  the  ground  of  inexcusable  ladies;  ' 
costs. 


HONG  EONO  ft  8.  BANEING  CORP.. 
spondent.  t.  EMANUEL.  Appellant 
(Court  <a  AiveaU  of  New  York.   June  8 
1883.) 

Sol.  Eobn,  for  appellant  Robert  L.  B 
field,  for  respondent 

No  opinion.  Judgment  affirmed,  wiUt  oo 
See  17  N.  Y.  Supp.  780^  AU  eonew.  w 
FINCH.  J.,  absent. 
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OARTBR,   Bespondent,    t.    NSIW  TORE 
OBNT.  &  B.  R.  R.  CO.,  Appellant 
(Court  of  Ajrpeals  of  New  Tork.  Jane  30, 
1893.) 

Ohaa.  A.  Pooler,  for  appelant  E.  M.  &  F. 
M.  Aabler,  tor  respondent. 

No  oi^Dioii.  Joagmettt  affirmed,  wiHi  costs, 
ao  N.  Y.  Snvp.  27a  AU  oononr,  except 
FINOH,  abMDt. 


HONNBT  et  ftL,  Bespondenti,  t.  MBIUS,  Ajf- 
peUant. 

(Oovrt  of  i^weals  of  New  York.  Jnne  80^ 
1898.) 

Wm.  Man,  for  iwpeUant  Wm.  O.  Wallace, 
for  respondents. 

No  oploioD.  Jadgment  affirmed,  with  costs. 
18  N.  Y.  Snpp.  78a  AU  ooacar,  except 
FINCH,  absent 


WIBNBR,  Respondent,  t.  NBW  YOBK  BL. 
B.  CO.  et  al..  AppeHants. 
(Oonrt  of  Appeals  of  New  YoriL  Jime  80, 

18d3.) 

R.  Ij.  Marmud,  for  appdlaate.  Henry  A. 
Forster,  for  respondent, 

No  opinion.  Judgment  affirmed,  wltli  costs. 
16  N.  Y.  Snpp.  918.  All  concur,  except 
FINGH,  J.,  abeoit 


MeAYOT,  BeqKmdent,  t.  NBW  YORK 
CENT,  ft  H.  B.  R.  CO.,  AppeOant 

(Oonrt  of  Ajppeals  of  New  YoA.  June  80, 
18930 

Cbas.  A.  Pooler,  for  qqpellant  FUUne  A 
Coe,  for  respondent 

No  opinion.  Judgment  affirmed,  wltb  costs. 
20  N.  Y.  Snpp.  27a  All  concur,  ezc^  FINCH, 
J«  absent. 


WOODAKD,  Beotondent,   T.   FOSTBB,  Ap- 
pellant 

(Court  of  Appeals  of  New  York.  June  30, 
1893.) 

Geo.  B.  Jonee,  fbr  appellant.  Jerome  Saolrea, 
for  respondent 

No  milnion.  Tndgment  afilrmed,  and  Jndg<- 
menrt  aosolirte  ordered  for  tbe  plaintiff  on  tttip- 
nlation.  with  costs,  on  opinion  at  general  term, 
18  N.  Y.  Snpp.  827;  All  concur,  except 
FINCH*  J^  absent 


OALL,  Appenant,  r.  CALL  et  aL,  Bespond- 

ents. 

(Court  of  .^weals  of  New  York.  June  80, 

1893.) 

Waldorf  H.  Phillips,  fin>  appellant  A.  Sbnis, 
Jr.,  for  respondents. 

No  opinion.  Judgment  affirmed,  with  costs. 
10  N.  Y.  Sapp.  832.  AU  concur,  except 
FINCH,  J.,  absent 


CtJHMINOS.  Respondent  t.  ZJNB,  Appellant 
(Court  of  Appeals  of  New  York.  June  SO, 
1893.) 

P.  Chamberiain,  Jr.,  for  appellant  Lu  M. 
Norton,  for  respondent 

No  opinion.  Judgment  affirmed,  with  costs. 
18  N.  Y.  Snpp.  469.  All  concur,  except 
FINC^  3^  absent 


BB(X>KLYN  TBT7ST  00.,  Be^ondent  t. 
TOLBR,  Appellant 
(Court  of  Appeals  of  New  YoA.  June  30, 

1893.) 

Royal  S.  Crane,  for  appellant  Wm.  N.  Dyk* 
man,  for  respondent. 

No  opinion.  Judgment  affirmed,  with  costs. 
19  N.  Y.  Supp.  975.  All  concur,  except 
FINCH,  J.,  absent 


asa  Mass.  434) 

HOWLAND  r.  INHABITANTS  OF  TOWN 
OF  MAYNARD. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  July  14.  1898.) 

LlBBL— AonOK  AOAIHST  A.  TOWN  —  OrJtOIAL  PUB- 
LICATION. 

An  action  for  Ubel  will  not  lie  against 
a  town  for  the  publication  of  defamatory  mat* 
ter  contained  in  an  official  report  of  an  investi- 
gating committee  duly  selected. 

Report  from  superinr  court,  Saffolk 
county;  H.  K.  Braley,  Jud^. 

Action  by  Arthur  H.  Howland  against 
the  InhabltantB  ot  the  town  of  Maynard 
(or  libel.  The  court  ruled  that  the  action 
would  not  lie,  ordered  a  verdict,  which 
was  returned  lor  defendant,  and  reported 
the  caae  for  the  determination  of  the  full 
beneh.  Judgment  on  the  verdict  ordered. 

It  appeared  on  the  trial  that  the  defama- 
tory matter  charged  by  plaintiff  to  have 
been  published  by  d^endant  was  con- 
tained In  an  official  publication  ot  the  re- 
port of  an  Investigating  committee  duly 
selected  by  the  town  to  Investigate  the 
manner  In  wtalcfa  plaintiff  and  another 
were performlnga  certalncootrant entered 
between  them  and  defendant  for  the  eon- 
atroeclon  ot  water  woxfea. 

E.  Avery  and  H.  L.  Baker,  lor  plainttlT. 
J.  HlUto,  for  defendant. 

MORTON,  J.  It  Is  possible  that  thia 
ease  might  be  dlupoaed  of  on  the  ground 
that  there  wae  no  publication  by  the 
town  of  the  alleged  Ubel,  or  that  what 
was  done  was  prtvll^ed ;  bnt.  as  we  are 
ot  opinion  that  the  defendant  Is  not  liable 
on  the  main  question,  we  have  not  consid- 
ered the  questions  ot  publication  and  priv- 
ilege. Towns  are  Instituted,  In  this  state 
and  lo  New  England  generally,  for  polttf- 
cal  purposes.  They  are  created  for  con- 
venience In  the  administration  of  the  rov- 
emment.  Stone  v.Cbarlestown,  114  Mass. 
22A;  Coolfdge  v.  Brookllue,  Id.  596;  Aga- 
wam  V.Hampden  Co., 130  MaRS.KIl.  Th^ 
are  given  such  powers  as  are  necessary  to 
carry  Into  efTeet  the  purposes  for  ivhleh 
tbey  are  organised.  Thalr  powera  aresp» 
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elal  and  limited.  tiecaoBe  tbe  parpoBua  for 
which  they  are  OHtaMlabed  are  clrcttm- 
Bcribed.  So  far  aa  the  dutiea  Impoied 
npon  them  are  parely  pabllc,  and  crominon 
to  all  towDB,  Buch  as  the  maintenance  of 

{>olioe,  health,  schools,  and  highwajs.  for 
oataoce.  they  are  not  liable  for  an  Injory 
canaed  to  any  one  through  neglect  in  their 
performaoce,  except  in  cases  where  a  rem- 
edy is  expressly  given  by  statute.  Hill  t. 
Boston.  122  Haas.  844;  Tlndley  v.  City  of 
Salem,  137  Mass.  171.  But  there  are  many 
matters  upon  which  tbey  act  that  are  of 
local  concern,  and  which,  thpagh  pnbUc 
In  the  sense  that  they  are  for  the  general 
benefit  ol  all  of  the  Inhabitants  of  the  par- 
ticular town,  are  special  to  the  inhabit- 
ants of  that  town.  Buch  are  water- 
works, gas  or  electric  lighting,  free  baths, 
the  maintenance  of  niuin  drains  and  com- 
mon sewers,  and  other  similar  things. 
Upon  all  these  matters^  those  which  ere 
common  to  all  towns  and  those  which 
may  be  called  special  and  local,  towns 
may  act  at  meetings  regularly  called  ac- 
cording to  law.  All  things  relating  to 
them  are  or  properly  may  be  subject  to 
the  action  and  consideration  of  the  voters 
of  the  town  dnly  assembled  in  town  meet- 
ing ;  and  whatever  is  done  at  snch  a  meet- 
ing is  dune  In  a  legislative  capacity,  and 
not  in  any  senae  by  It  as  a  political 
body,or  quasi  private  corporation,  what- 
ever may  be  the  subject  that  is  acted 
npon.  The  town  may,  at  such  meet- 
inKB,  act  through  committees,  as  the  leg- 
islature does,  and  may  accept  or  reject, 
in  whole  or  In  part,  or  recommit  or 
modify  in  any  manner,  the  reports  of  its 
committees.  Wiien  the  reports  are  finally 
acted  on  by  the  town,  they  become  part 
of  thedolngs  ofthe  meetings  at  which  snch 
action  took  place.  The  tf>wn  may  print 
and  publish  them  in  whole  or  in  part,  as 
the  general  court  prints  and  publishes  Its 

f>ruceedlngB.  The  town  meeting  is  a  pu- 
Itlcal  body,  like  the  general  court.  No 
statute  glveH  a  right  of  action  against  a 
town  to  any  Individual  who  maybe  re- 
ferred to  In  a  vote  of  the  town,  or  In  any 
report  of  a  committee  accepted  by  It,  In  a 
roaoner  which.  It  It  were  done  by  a  private 

{>erson,  would  be  libelous;  and  no  action 
les  on  Keneral  principle?,  hecanse  what  is 
done  by  the  town  Is  done  by  it  in  snch  a 
case  as  a  political  body  and  as  a  part  of 
tbeadmtnlHtrationof  the  government.  To 
bold  that  an  action  of  libel  could  he  main- 
tained against  thedefendant  uuderthe  cir- 
cnmstauees  set  out  In  this  case  would  be 
to  bold,  In  effect,  that  any  party  who  felt 
himself  aggrieved  by  any  statement  in  the 
record  of  any  city  council  In  this  state 
coDid  maintain  an  action  for  libel  against 
tiie  city.  We  have  been  referred  to  no 
case  in  this  country  In  which  an  action  of 
libel  has  been  maintained  against  a  city 
or  town.  A  case  In  Canada  and  one  in 
England,  to  which  our  attention  has  been 
called,  manifestly  throw  no  light  on  the 
question,  because  of  the  differences  bet  ween 
Englisb  and  American  mnnlcipalltiee.  1 
Dill.  Mun.  Corp.  (3d  Ed.)  S§  28,29.  More- 
over, it  would  seriously  Impair  the  free- 
dom of  inrestlgation  which  is  often  re- 
quired in  the  proper  conduct  of  municipal 
affairs  if  cities  and  towns  were  to  be  sub- 


jected to  the  liability  of  actions  for  llb«l. 
The  view  which  we  have  taken  of  the  ease 
has  rendered  It  unnecessary  to  consider 
whether  a  town  can  be  guilty  of  malice, 
or  to  conslddr  under  what  circumstances 
an  action  of  tort  will  He  against  a  town 
and  under  what  clrcomstancea  not,— qne»- 
tlons  which  have  been  discussed  at  some 
length  by  the  plaintiff  In  his  brleL 
Verdict  to  stand. 


(158  Han.  SB6> 
EMERSON  V.  ATKINSON  et  aL 
(Supreme  Judicial  Court  of  Massacbasetts. 
Suffolk.  June  21,  189a) 
Bbttlbhsnt  or  Action — AoBBBMBrtT— OoNSTRno- 

TIOH— MOKTOAGSS  —  AOTIOK  TO  RSDBBH — WhO 

HAT  Haintaih  —  OxB  Wao  Has  Ivtshbsi  as 

Fabtnbr. 

1.  In  au  aotioQ  againat  A.  and  moiti^geea 
of  partaerahip  property  for  an  accouDtins,  it 
appeared  that,  after  suit  bronght.  A.  and  plain- 
tiff made  an  agreement  to  settle  the  salt.  A. 
was  to  arrange  for  lenewinc  or  dlschargiiv  the 
existins  mortgage  Indebtedness,  **the  ctm^e- 
tloQ  of  said  arrangements  being  the  time  and 
condition  fixed  for  the  comitiencement  of  this 
agreement."  "Uinn  the  completion  of  said  ar- 
rangementB,  and  conditioaallf  thereon,  and 
simultaneous  with  the  recording  of  any  mort- 
gages or  other  Incnmbrances  necessary  to  carry 
out  said  arrangements,"  plaintiff  agrees  to 
discharge  bis  suit  in  equity,  and  to  remove 
from  the  record  any  cloud  resting  thereon  by- 
reason  of  said  suit."  and  "the  parties  hereto 
agree  to  enter  into  the  following  relations  for 
the  control  and  management  of  said  property, 
and  for  the  division  of  the  work  to  be  done  in 
connection  therewith."  Edd,  that  snch  agree- 
ment was  not  a  settlement  of  the  suit  until  A. 
effected  the  arrangement  provided  for  therein. 

2.  The  final  provision  of  such  contract  re- 
cited that  if  A.  is  unable  to  carry  through  the 
arrangements  with  the  prindpal  mortgagees, 
and  if  he  then  co-operates  with  [daintiff,  and 
they  raise  the  money  to  discharge  ot'  renew 
such  mortgage  Indebtedness,  so  that  the  prop- 
erty is  preserved  by  their  joint  efforts,  then 
their  interests  In  the  property  shall  be  identical 
in  all  respects;  the  management  of  the  thea- 
ter, exc^t  leasing,  to  be  under  the  sole  charge 
of  A.  Bdd,  that  snch  provision  was  merely  a 
supplemental  condition  of  settlement  of  such 
suit,  and  that  such  result  was  not  effected 
where  there  had  been  no  renewal  or  Oischarge 
of  such  indebtedness. 

8.  The  bill  averred  that  certain  defendants 
other  than  A.  held  four  mortgages  on  the  port- 
narship  property,  two  of  which  plaintiff^  ad- 
mitted to  be  valid,  and  the  other  two  he  qnes- 
tioned.  The  prayer  was  for  an  acconoting,  the 
cancellation  of  the  Invalid  mortgages,  and  an 
application  of  the  proceeds  of  sale  of  the  prop- 
erty to  the  discharge  of  the  other  mortgages* 
with  no  offer  to  redeem.  After  answer  by  the 
mortgagees,  plaintiff,  by  supplemental  bill.  Bn|>- 
plied  the  elements  necessary  to  convert  his  bill 
into  a  bill  to  redeem.  Hdd,  that  the  compro- 
mise agreement  between  plaintiff  and  A.  did 
not  cut  oEF  the  former's  right  to  maintain  the 
acdon  against  such  mortgagees,  on  the  ground 
that  the  suit  was  thereby  delayed. 

4.Pnb.  St.  c.  181.  8  21.  provides  that, 
when  the  condition  of  a  mortgage  has  been 
broken,  the  mortgagor,  "or  any  person  lawfully 
claiming  or  holding  under  him,  may  redeem  the 
mortgaged  premises,  unless."  etc  St.  1877,  c. 
178.  S  1,  re-enacted  in  Pub.  St  c  151,  I  4, 
confers  on  the  snpreme  judicial  court  full 
equity  jurisdiction.  Btid,  that  a  person  vHio 
has  an  Interest  as  a  partner  in  mortgaged 
property  may  miUntain  an  action  to  redeem, 
since  he  Is  entitled  to  do  so  under  tiie  general 
principles  of  equity  jurisprudence, 
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Report  from  Bupreme  Jadlclal  cotirt» 
BofToIk  couDTy ;  Jobn  Lathrop,  Jadve. 

Bill  aud  supplemental  bill  Warren 
Emereon  atcalnHt  Charlea  F.  AtkinRon. 
Isaac  F.  Woodbury  and  Qeorfte  C.  LeliEli- 
toQ,  {copartners  under  the  flrnn  nnine  of 
Woodbary  &  Lelishton,)  Andreas  Blume. 
Georf^e  J.  Fullam,  Benjamin  F.  Cutter, 
(trDstBes  UDder  the  will  of  David  Fuliam,) 
tVililam  Harris,  Warren  K.  Blodgett,  and 
William  K.  Porter,  to  establteli  a  partner- 
ship between  plaintiff  and  defendant 
Atkinson,  for  a  settlement  of  tbe  samt*  by 
a  disposition  of  the  partnership  property 
on  which  the  other  defendants  hold  mort- 
fcaeea,  for  an  accuantlng,  and  to  redeem 
from  such  of  the  mortgagea  as  are  valid. 
There  was  a  decree  by  a  single  Justice,  dla- 
BilaslnK  tbe  bill  and  aopplemental  bill  on 
tbe  pleadings  without  pr^ndice  to  plain- 
tin's  rlghtH,  under  an  agreement  act  out 
therein,  who  reported  the  case  for  the 
consideration  of  the  fall  court.  Reversed, 
and  case  ordered  to  stand  lor  further 
bearing. 

8.  J.  Elder,  H.  G.  Parker,  and  W.  M. 
Stockbrldge,  for  plaintiff.  R.  M.  Morse, 
Jr.,  and  F.  S.  Heaseltlne,  fur  defendant 
Atkinson.  O.  O.  Shattuck  and  W.  A. 
Monroe,  for  defendants  Woodbary  ft  IJelgb- 
ton. 

ALLElV,  J.  1.  As  against  tlie  defendant 
Atkinson,  the  bill  seeks  to  establlHh  a 
partnership  with  the  plaintiff,  and  to 
obtain  a  settlement  of  the  same  by  a  dis- 
position of  tbe  partnership  assets  and 
payment  of  tbe  debts.  Before  an  answer 
was  filed  the  parties  entered  Into  the 
agreement  of  June  8, 1892,  whereupon  tbe 
plaintiff  filed  Id  tbe  ease  a  statement  that 
be  and  the  defendant  AlAlnson  had  en- 
tered Into  an  agreement  of  compromise  of 
their  respective  Interests,  a  copy  whereof 
was  annexed.  This  was  apparently  done 
for  the  information  ol  tbe  court,  or  of  the 
other  defendants.  It  was  merely  a  state- 
ment, and  contained  no  prayer,  aud  was 
DO  part  of  tbe  regular  pleadings  In  tbe 
canOt  and  had  no  effect  upon  the  rights  of 
the  parties.  Afterwards,  a  supplemental 
bill  waa  filed,  setting  up  the  same  agree- 
ment; and  the  defendant  Atkinson,  whose 
answer  to  the  original  bill  had  been  de- 
layed, tiled  an  answer  to  both  bill",  ad- 
mitting the  agreement  ot  June  8, 1N92,  and 
making  various  dentals,  upon  wblch  Issue 
was  Joined.  The  bill  having  been  dis- 
missed on  tbe  reading  of  the  pleadings, 
the  only  Question,  so  far  as  tbe  defendant 
Atkinson  Is  concerned.  Is  whether  the 
agreement  was  a  settlement  of  tbeoriginal 
case.  It  seems  to  us,  upon  the  whole, 
that  it  onght  not  to  be  so  considered. 
It  recites  the  suit,  and  the  desire  to  settle 
It,  and  tbe  terms  agreed  on,  whereby 
Atkinson  was  to  arrange  for  renewing 
or  discharging  tbe  existing  mortgage  In- 
debtedness, not  exceeding  $155,000;  and 
it  contains  several  clauses  indlcetlag  that 
tbe  agreement  was  not  to  take  effect  as 
n  settlement  till  this  should  have  been 
accompUabed.  Among  these  are  the  fol- 
lowing; "The  completion  otsald  arrange- 
ments bring  the  time  and  condition  fixed 
lor  the  commencement  ol  the  operation 
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ot  this  agreement.*  "Upon  the  eDmpI»' 
tlon  of  said  arraogements,  and  eondition- 
ally  thereon,  and  simnltaneonsly  with  the 
recording  of  any  mortgages  or  other  in- 
cumbrances necessary  to  carry  out  said 
arraogeiuents,  said  Emerson  agrees  to 
discharge  lilt*  suit  in  equity,  and  to  re- 
move from  the  record  any  cloud  resting 
tbereon  by  reason  ot  said  suit."  "Upon 
the  completion  of  the  foregoing  arrange- 
ments, and  conditionally  thereon,  the 
parties  hereto  agree  to  enter  into  the  fol- 
lowing relations  for  tbe  control  nnd  man- 
agement ot  said  property,  aud  for  tbe 
division  ol  tbe  work  to  be  done  in  con- 
nection therewith."  Tbe  various  stipu- 
lations as  to  the  new  state  of  things  were 
all  subject  to  tbe  condition  that  in  the 
first  Instance  the  mortgage  Indebtednesa 
should  be  renewed  or  discharged.  Till 
A  tklnson  sbonid  accomplish  this,  the 
agreement  was  not  to  gu  Into  effect.  Tbe 
language  moat  strongly  relied  on  as 
pointing  to  tbe  other  result  is  tbe  pro- 
vision at  tbe  end  of  the  contract,  as  fut- 
liiws:  "If  Atkinson  Is  onable  tu  carry 
through  tbe  arrangements  which  have 
been  agreed  npon  with  Woodbury  nnd 
Hielghton,  [the  principal  mortgagees.] 
and  if  he  then  co-operates  with  ^nierson 
and  the  two  together  raise  the  money  to 
discharge  or  renew  Woodbury  &  Lelgb- 
toD's  Indebtedness, so  that  the  property  is 
preserved  by  their  Joint  efforts,  then  their 
interests  in  said  property  shall  be  com- 
plete and  Identical  throughout  In  all  re- 
spects. The  management  ot  thetheater, 
except  leasing,  to  he  under  the  sole  charge 
of  Athlnsun."  This,  however,  does  not 
have  the  effect  to  make  tbe  agreement  ot 
settlement  operative,  unless  action  should 
betaken  in  accordance  with  Its  terms.  It 
adds  another  contingency  under  which 
the  compromise  Is  to  stand,  but  unless  At- 
kinson co-operates  with  Emerson,  and  Che 
two  togetlier  raise  tbe  money,  the  agree- 
ment remains  ineffectual.  The  first  scheme 
was  that  Atkinson  alone  should  raise  the 
mf»ney  or  renew  the  indebtedness.  The 
aapplementa)  scheme  was  that  It  he 
should  be  unable  to  do  It,  and  U  the  two 
together  shoold  aeeompllsh  It,  then  Giner- 
son  should  bare  a  greater  Interest.  But 
the  discharge  or  renewal  ot  tbe  Indebt- 
edness In  someway  was  theetiscntlnl  thing 
to  be  accnmp1Iahed,and  unless  this  should 
be  done  tbe  agreement  of  compromise 
waa  not  to  go  into  effect.  We  are  there- 
fore of  opinion  that  tbe  execution  of  the 
agreement  Is  nut  a  sufficient  reason  for 
dismissing  tbe  suit  as  to  Atkinson,  It  be- 
ing conceded  that  the  mortgage  Indebted- 
ness has  never  beau  discharged  or  re- 
newed, 

2.  As  against  the  defendants  Woodbury 
&  Lelghton,  the  mortgagees,  the  c^se 
stands  as  follows:  The  plalntltf'a  orlg 
Inal  hill,  as  against  tbem,  was  not  a  bill 
to  redeem,  but  the  averments  were  that 
they  held  tour  mortgages  upon  property 
which  the  plaintiff  contended  belonged  to 
tbe  partnership  consisting  of  himself  and 
Atkinson.  The  first  two  mortgages  were 
upon  different  pieces  ot  property  and  were 
given  to  secure  the  same  sum,  (f 75,000,) 
which  the  plaintiff  admitted  to  be  valid 
mortgages  to  secnre  whatever  might  bavfB 
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been  advanced  by  Woodbury  &  Lelgbtnn 
nndftr  tbe  name,  and  the  other  two  mort- 
Sagea,  amonntiug  to  965,000  morei  were 
qaeatloned.  The  bill  prayed  that  an  ac- 
coant  mtf^tat  be  taken  of  the  amounts  ufl- 
vanced  by  Woodbury  &  Leisrhton,  ho  far 
aHsecured  by  the  firat  mortKEKe;  that  the 
third  and  iourtb  mortgages  niixht  be  de- 
livered op  and  canceled  ;  and  that  the  pro- 
ceeds ot  the  sale  of  tbe  property  might  be 
applied  to  discharge  said  first  mortgage, 
and  all  other  legal  todebtedneaa  of  the 
partnerahlp,  and  from  tbe  balance  to  pay 
to  the  plaintiff  such  sum  as  abould  be 
found  dne  to  him  apon  an  accounting. 
Tbere  was  no  offer  to  redeem,  and  the 
plaintiff,  obviously,  did  not  contemplate 
the  redemption  of  the  property  from  the 
mortgnges  by  tbe  raising  or  payment  of 
any  money  by  blms^f ;  bat  be  sought  to 
have  a  sale  ordered  by  the  court  through 
a  receiver,  and  to  have  the  sumn  due  to 
the  mortgaKeea  ascertained,  and  paid 
from  the  proceeds  of  the  sale.  In  a  bill 
to  redeem,  the  otter  to  redeem  is  an  essen- 
tial feature.  Pub.  St.  c.  181,  S  21 ;  Way  v. 
Mnllett,  14S  Mass.  49,  8  N.  E.  Rep.  881; 
Brown  v.  Bank,  148  Mass.  300,  807.  19  N. 
B.  Rep.  882:  Kopper  v.  Dyer,  59  Vt.  477, 
489,9  Atl.  Rep.  4:  Goldsmith  v.  Osborne, 
1  Edw.  Cb.  560;  Jones,  Mortg.  9  1096,  and 
caseH,  Ko  qneHtlon,  however,  arises  upon 
the  point  whether  the  plain  tiff  could  main- 
tain his  bill  on  any  other  ground  than  as 
a  bill  to  redeem,  because,  after  answer 
filed  by  Woodbury  &  Lelgbton,  the  plain- 
tiff filed  a  BUppleniental  bill,lnvbicb  be 
makes  the  requisite  otfers  to  redeem  tbe 
first  two  mortgagee  hnld  by  them,  and 
sapplles  the  elements  necessary  to  convert 
bis  bill  Into  a  bill  to  redeem,  so  far  as 
those  two  mortgnges  are  concerned.  The 
defendants  Woodbury  &  Lelgbton  now 
contend  that  the  plaintiff  la  not  a  person 
entitled  to  redeem,  and  they  rely  on  Pub. 
St.  c.  181,  S  ^>  proTlding  that.  **  when  the 
condition  of  a  mortgage  has  been  broken, 
the  mortgagor,  or  any  peraon  lawfully 
claiming  or  holding  under  him  may  re- 
deem the  mortgagee!  premises,  unless, " 
etc.  Under  a  similar  provision  In  Iter.  St. 
c.  107,  §  13,  U  was  held  In  McDougald  t. 
Capron,  7  Gray,  278,  that  one  wbiise  only 
Interest  In  tbe  premises  was  by  virtue  of 
a  bond  for  a  deed  was  not  entitled  to  re- 
deem, the  court,  having  no  jurisdiction  ex- 
cept under  the  statute;  and  it  was  said 
that  the  statute  was  intended  to  compre- 
hend only  those  snits  which  were  brousht 
by  the  mortgagor,  or  by  a  person  to 
whom  his  legal  title  had  been  transferred 
by  deed,  or  by  operation  of  law.  Since 
that  decision,  full  equity  jurisdiction  has 
been  conferred  upon  the  court,  and  It 
was  thereby  designed  to  add  to  the  Juris- 
diction previously  existing.  St.  1877,  c. 
178,  S  1-  This  statute  was  re-enacted  in 
Pub.  St.  c.  151,1  }  4,  and  tbe  retention  of 
tbe  other  provision  In  chapter  181,  $21, 
dues  not  limit  themoregeneraljurlsdlctlon 
conferred  by  St.  1877, c.  178,  S 1,  and  re-enupt- 
ed  in  chapter  151,  j  4.  We  do  not  deter- 
mine whether,  under  Pub.  St.  c.  181,  §  21, 
taken  alune,  tbe  plaintiff  might,  on  proof 
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of  hla  alleged  Interest  as  partner,  be  enti- 
tled to  redeem.  St.  1677,  c.  178,  $  1,  waa 
designed  to  confer  Jnrledlctlon  in  equity  of 
all  eases  and  matters  of  equity  cognisable 
under  tiie  general  principles  uf  equity  jnrla- 
prudence.  BllUufts  v.  Mann,  156  Mass. 208. 
30  N.  E.  Rep.  1136.  According  to  those 
general  princlnles,  the  interest  of  the  plain- 
tiff as  partner,  U  established,  Is  snfflcient 
to  entitle  him  to  redeem.  Dyer  v.  Clark,  5 
Mete.  (Mass.)  662;  Sbauka  v.  Klein,  104  G. 
S.  18;  Davla  v.  WethenU,  IS  AUen,  60; 
Brlggs  DavlR,  108  Mass.  823;  Lamb  v. 
Montague,  112  Mass.  862;  Bacon  v.  Bow. 
doin,^  Pick.  401:  May  v.  Gates,  137  Mass. 
889,  S91 ;  4  Kent,  Comm.  102;  2  Story,  Eq. 
Jur.  S  1023;  Story,  Partn.  $  92. 

Tbeae  defendaata  further  contend  that 
the  agreement  of  conipromlae  cata  off  Che 
plaintiff's  right  to  maintain  this  suit  far- 
ther against  them.  The  chief  argument 
In  support  of  this  position.  In  addition  to 
those  urged  In  behalf  of  the  detendaut  At- 
kinson, and  heretofore  considered,  Is  that 
the  agreement  bad  the  effect  to  postpone 
for  an  Indeflulte  period  the  proceedings  In 
court,  and  thus  to  postpone  the  adjust- 
ment uf  their  rlgbts;  that  tbe  plaintiff,  In 
order  to  establish  any  right  against  tbeae 
defendants,  mnst  first  establish  his  part< 
nerahip  with  Atkinson;  and  that  tbia 
question  was  necessarily  deferred  by  rea- 
sou  of  tbe  agreement.  It  Is  urged  that  It 
Is  a  great  hardship  npon  Woodbury  & 
Lelgbton  to  compel  them  to  remain  par- 
ties to  a  litigation  between  Emerson  and 
Atkinson,  when  they,aa  mortgagees,  bare 
no  interest  except  to  obtain  the  money 
Justly  due  to  them.  It  seems  to  us,  how- 
ever, that  the  agreement  does  not  have 
tbe  effect  absolutely  to  cut  off  the  plain- 
tirf's  right  to  redeem,  though  It  might 
well  lead  tbe  court  to  ezArclse  other  pow- 
ers which  it  possessee  In  behalf  of  the 
mortgagees.  It  Is  not  essential.  In  a  case 
like  this,  to  postpone  the  settlement  of 
the  rights  of  the  mortgagees  till  a  decision 
can  be  reachedupontheqnestlons  between 
Emerson  and  Atkinson.  So  long  as  the 
plaintiff's  case  stood  upon  his  original  bill, 
the  mortgagees*  right  to  proceed  under 
the  powers  uf  sale  contained  in  their  mort- 
gages would  not  be  cut  off,  because  that 
effect  Is  only  given  to  a  bill  to  redeem. 
Way  V.  MuUett,  143  Mass.  49,  8  N.  K.  Rep. 
881.  But  since  the  Oting  of  the  BU[ipl&- 
raental  bill  the  suit  Is  to  be  treated  as  a 
salt  for  redemption,  and  by  virtue  of  Pnb. 
St.  c.  181,  §  28,  as  well  as  by  tbe  general 
powers  exercised  by  conrts  of  ehsneery, 
the  court  might  properly  pass  an  interioc- 
ntury  order  directing  any  sum  not  really 
In  dispute  to  be  paid  to  the  mortgagees. 
The  conrt  might  aUo,  by  a  prellratnary 
hearing  upon  this  question  alone,  ascer- 
tain and  determine,  either  finally  or  ap- 
proximately, the  sum  doe  to  these  defend- 
ants, without  delaying  to  hear  the  mat • 
tcrsln  dispute  between  tbe  plaintiff  and 
Atkinson,  and  might  order  the  amount  to 
be  pale]  over  by  a  certain  day,  making 
such  provision  as  might  be  necessary  or 
reasonable  for  the  security  of  the  pialntilT, 
while  consistent  with  tbe  rights  of  these 
defendants  In  respect  to  their  other  mort- 
gages. In  case  tbe  plaintiff  should  fall  to 
establish  tbe  partnereblp  with  Atkinson, 
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and  ttam  to  aatablli^b  bla  right  to  redeem. 
BrowD  V.  Banl[,14S  Mmaa.  800,  808, 19  N.  E. 
Rep.  SS2;  Baacrott  v.SawiD.14S  Mbhb.  144, 
9  N.  E.  Rep.  539;  Clarkson  t.  De  Peystep, 
]  Hopk.  Ch.  274  ;  2  Danlell,  Ch.  Pr.  (4th 
Amer.  Ed.)  1000,  and  cases  cited;  Id.  1B72, 
1770;  8etou,  Decrees,  (Ist  Amer.  Ed.)  458. 
A  snlt  to  redeem  Is  a  suit  In  equity,  and 
ia  Bobject  to  the  mie  that  be  who  eeeks 
equity  niust  do  equity.  Fay  v.  Valentine, 
12  Pick.  40:  Dary  v.  Kane,  158  Mase.  — , 
33  N.  E.  Rep.  627;  Sbaw  v.  Abbott,  61  N. 
H.  254.  It  was  and  is  Tritbin  the  power 
o!  these  defendants  tu  set  the  case  down 
for  a  bearing  before  a  single  Justice,  or  to 
make  application  for  aaeb  hearing  npon 
HO  mnch  of  tlieease  asconcerna  them  So, 
in  a  suit  like  tills,  where  the  mortgage 
contains  d  power  of  sale,  and  where  the 
plaintin,  in  hla  prayers  torrelief,  baa  asked 
for  a  sale,  we  see  no  difflcolty  in  tbe  way 
of  anthorlxlng  the  mortgagees  to  proceed 
with  a  sale  under  tbe  power  and  under 
tbe  direction  of  tbe  court,  eltbOT  absolute- 
ly, or  nnlefis  wlttaln  a  certain  time  the 
plaintiff  Bhonld  pay  into  court  a  specified 
sum.  The  decision  in  Goldsmitb  t.  Os- 
borne, 1  Edw.  Cb.  5A0,  is  not  applicable  to 
a  case  like  this.  Tbe  resnlt  is  that  the  en- 
try must  be:  Case  to  stand  tor  further 
bearing. 


(169  Hasa.  S21) 

ALLBN  T.  CITY  OF  BOSTON. 
(Supreme  Jadfdal  Coort  of  Massachusetts. 
Safeolk.  Jane  21,  1893.) 

Stbbbtb— Rights  of  Ajsuttino  Ownek — SswEsa 
— AOTiox  FOR  Dbvbct— Damages. 

1.  An  abutting  owner,  whose  rights  extend 
to  the  middle  of  a  public  street,  may  excavate 
a  cellar  tmder  the  sidewalk,  provided  be  does  not 
thereby  violate  any  ordinance  or  regalattoa  of 
the  dty,  or  interfere  with  any  existing  pttbllo 
use. 

2.  The  fact  tliat  the  cellar  wall  was  not 
coQBtructed  so  as  to  keep  out  sewage  from  a 
defective  sewer  would  not  indicate  negligence, 
preventing  recovery  against  the  city;  inexe  be- 
ing nothing  to  show  that  the  owner  knew  of 
the  defective  condition  of  the  sewer. 

3.  The  fact  that  the  premises  were  not  di- 
rectly connected  with  tbe  sewer  would  not  pre- 
vent recovery,  since  the  liability  did  not  de- 
pend on  asBCBsment  of  the  premises  for  cost  of 
the  sewer,  but  npon  the  injnry  done. 

4.  Tbe  negligent  omission  of  the  city  to 
moke  lafe  and  U^t  such  a  sewer  cannot  be 
excneed.  on  the  ground  merely  that  jurisdiction 
over  sewers,  as  to  how  they  should  be  built, 
and  In  what  part  of  the  street,  vested  with  the 
aldermen;  the  aldermen  not  having  exercised 
the  power. 

o.  Damages  are  recoverable,  in  each  case, 
not  only  for  injuria  to  the  property,  but  to 
health  and  bosiQeBs,  when  ipeciaOy  Sieged. 

Exceptions  from  superior  coart,  Sntfolk 
county ;  Robert  R.  BiHbup,  Judge. 

Action  b;  George  E.  Allen  ngalnst  tbe 
city  of  Boston  to  recover  damages  for 
sewage  and  gases  coming  into  the  cellar 
of  premises  leased  by  him.  Judgment, 
from  which  defendant  excepts.  Excep- 
tions overruled. 

W.  C.  I.orlng  and  R.  S.  Gorham,  for 
plaintiir.  A.  J.  Bailey,  for4efendant. 

ALLEN.  J.  1.  The  first  objection  now 
nrged  by  tbe  defendant  is  that  tbe  plain- 


tilt's  lessor  acted  In  vlolAtlon  of  law  in 
building  blacellar  intothe  highway.  Tfala 
objection  is  nntenable.  There  Is  no  doubt 
that  the  general  easement  In  the  public, 
acquired  by  the  location  of  n  highway,  ex- 
tends to  tbe  limits  of  the  highway  as  lo- 
cated. C!om.  V.  KiDg.  13  Mete.  ( Mass. )  115, 
119.  Tbe  right  of  the  public  Includes  yarl- 
oufl  underground  uses,  of  which  tbe  con- 
struction of  sewers  Isone.  City  of  Boston 
V.  Rlcbardson,  13  Allen,  146,  159,  160.  But 
tbe  owner  of  tbe  land  over  which  a  high- 
way Is  laid  retains  bis  right  in  the  soil  for 
all  purposes  wblcb  are  eonelsteut  with  the 
fnll  enjoyment  of  the  easement  acquired 
by  the  public.  Tocker  r.  Tower.  9  Pick. 
100;  Dennlston  v.  Clark.  125  Mass.  216. 
This  right  of  the  owner  may  grow  less 
and  less,  as  the  public  needs  increase;  but 
at  ali  times  he  retalos  all  that  Is  not 
needed  lor  public  uses,  subject,  however, 
to  municipal  or  police  r^ulations.  3 
Kent. Comm. 438  ;  21)11].  Mun.Corp.§§  656b, 
690,  700.  Tbe  plalntLtf'a  lessor,  tberdore, 
has  a  light  to  excavate  under  the  side* 
walk,  if  he  thereby  did  not  violate  any  orw 
dioances  or  regulations  of  theulty.  It  ap- 
pears affirmatively  that  he  did  not.  He 
Interferes  with  no  existing  public  use  of 
the  street.  He  was  ther^ore  using  tbe 
laud  as  be  bad  a  right  to  use  It.  Mc- 
Carthy V.  City  of  Syracuse.  46  N.  Y.  194; 
Malrs  V.  Association,  8S  N.  Y.  498. 

2.  The  defendant  farther  contends  that 
tbe  plaintiff's  lessor  was  negligent  lu  aot 
building  his  cellar  wall  so  as  to  keep  out 
sewage.  There  Is  nothing  to  show  that 
he  had  any  knowledge  that  the  sewer 
could  leak.  There  was  no  evidence  that 
there  had  been  any  leaking  of  sewage  into 
tbe  premises  before,  or  that  It  was  ever 
ascertained  till  1H80  that  sewage  from  the 
old  sewer  percolated  Ibto  tbe  same.  In 
the  absence  of  knowledge  that  tbe  aewer 
was  improperly  bnilt,  the  plalntltf'e  lessor 
ralgbt  well  assume  that  it  was  tight,  and 
doe  care  on  his  part  did  not  require  him 
to  goard  against  a  defective  constrnctton 
of  tbe  sewer,  the  existence  of  which  he  had 
no  reason  to  suspect.  Tlie  ddendant's  re- 
quest for  InstructiouH  upon  tbls.sabject 
was  rightly  refused,  and  there  is  no  occa- 
sion to  consider  whether  knowledge  on 
his  part  that  the  sewer  was  out  of  order 
wniiid  show  negligence,  under  the  circum- 
stances, and  debar  the  plalntin  from  re- 
covering for  tbe  kinds  of  damages  com- 
plalued  of  in  this  case. 

8.  The  defendant  asked  tlie  court  to  In- 
struct tbe  jury  that  they  must  And  for  the 
defendant  if  tbe  only  way  In  which  the  city 
could  have  prevented  the  Injury  was  by 
removing  tbe  sewer  either  from  the  street 
or  to  some  other  part  of  the  street.  We 
are  at  a  loss  to  see,  on  the  evidence,  how 
it  could  be  found  by  the  jury  that  there 
was  no  other  way  to  prevent  tbe  Injury 
than  those  supposed,  it  would  seem  that 
a  new  and  tight  sewer  might  have  been 
laid  there,  and  all  the  evidence  In  the  case 
so  assumes.  The  d^endant  contends  that 
tbe  city  was  not  at  liberty  to  put  in  a 
new  sewer,  and  to  make  it  tlsht,  because 
the  entire  jurisdiction  to  prescribe  the 
manner  of  making  It,  and  the  materials  to 
be  need  in  keeping  it  in  repair,  was  In  tbe 
board  of  aldermen.  But  at  no  time  has 
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the  board  of  aldermen  gone  so  far  as  to 
prescribe  In  what  part  of  tbe  street  the 
eewersbonld  be  laid,  or  bow  it  sboald  be 
built.  All  these  matterH  have  been  left  to 
tbe  saperlntendent  of  itewers,  who  was  a 
city  officer.  The  city,  therefore,  by  Its 
officer,  might  pat  the  sewer  In  any  part 
uf  the  street,  and  might  prescribe  the  ma< 
terla)B  for  bnlldins  or  repslring  It.  The 
duty  of  keepiop;  the  sewer  In  repair  rented 
ou  the  city,  (Child  v.  aty  of  Bnston,  4  Al- 
len, 41,  51,  62;  Emery  v. City  nf  Lowell,  104 
Mass.  13, 16;  Murphy  v,  Lowell,  124  Mass. 
564;  Bates  V.  Inhabitants  or  WestborouKh, 
151  Mass.  174, 182-184,  23  N.  E.  Rep.  1070;) 
and,  If  It  was  necesaury  to  put  the  sewerln 
another  partof  the  street,  tbe  city,  through 
its  snperlntendent  oi  sewers,  might  have 
done  it.  Having  tbe  power  to  put  the 
sewer  where  It  would,  tbe  city  could  not  be 
excused  for  a  negligent  omission  to  make 
It  safe,  merely  uo  tbe  ground  that  the 
power  to  fix  tbe  location,  and  to  prescribe 
a  plan  of  construction,  rested  with  the 
board  of  aldermen,  when  tbe  board  of  al- 
dermen had  all  exercised  that  power.  Child 
T.  aty  or  Boston,  4  AUen,  41,  53.  54;  Bos- 
ton BeltlOKCo.  tr.city  of  Boston,  149  Mass. 
44,  46,  47.  20  N.  E.  Rep.  320. 

4.  The  fact  that  tbe  plaintlQ's  premises 
were  not  directly  connected  wltb  the  old 
sewer  does  not  prevent  bis  recovering 
damages  sustained  by  him  through  Its 
negligent  construction  or  maintenance. 
The  liability  of  the  city  to  the  plaintiff 
does  not  depend  upon  the  assessment  of 
his  estate  for  tbe  cost  of  the  sewer,  but 
npon  the  injury  done  to  him  by  the  nnl> 
sance.  Btanchfleld  v.  Newton,  1^  Mass. 
110, 114.  7  N.  E.  Rep.  703;  Merrifleid  v.  City 
of  Worcester,  110  Mass.  :il6,  22] ;  Ball  v. 
Nye,  99  Mass.  582;  McCarthy  v.  City  of 
Syracuse,  46  N.  Y.  194. 

5.  The  defendant  also  argues  that  the 
only  damage  the  plain tlD  can  recover,  if 
any,  would  be  the  Injury  to  bis  property, 
and  tbat  Injury  to  bis  health  or  basinflsa 
was  wrongly  aJlowed  to  be  Included  In 
the  damages.  Such  damages  were  spe- 
cially alleged,  and  are  clearly  recoverable. 
Hunt  V.  Gaslight  Co.,  8  Allen,  169;  French 
T.  Lumber  Co.,  145  Mass.  261, 14  N.  E.  Rep. 
lis.  In  tbe  opinion  of  a  majority  of  the 
court,  the  entry  mast  be,  exceptions  over- 
rnled. 


(1»  Mass.  «M> 

SWAMPSOOTT  MAGH.  C30.  v.  RICE  et  ux. 

(Supreme  Jndiclal  Court  of  Massachosetta. 
Saffolk.  Jane  21,  1893.) 

NOTB— NOTIOB  OB  PKOTBST. 

Where  a  notary  sent  a  notice  of  protest 
of  a  note  addressed  to  the  indoreer  to  the 
payee,  whose  bookkeeper  duly  mailed  it  to  the 
indorser,  stamped,  and  with  direction  to  re- 
turn if  not  delivered  in  five  davs,  and  the  let- 
ter was  not  retorned,  it  was  sufflcient  evidence 
that  the  notice  was  sent  and  received. 

Eiceptions  from  superior  court,  SnlTolk 
county;  Daniel  W.  Bond,  Judge. 

An  action  by  the  Swampscott  Machine 
Company  against  Thomas  Rice  and  wife 
upon  a  note  signed  by  the  husband,  pay- 
able to  the  plalntltl,  and  Indorsed  in  blank 


before  delivery.  Tbe  Indorsement  oft 
wife  was  for  the  accommodation  of  t 
husband.  The  only  evidence  as  to  noti 
to  the  wife  was  as  follows:  The  notari 
certificate  of  protest  stated  that  tbe  not 
ry  Inclosed  a  notice  of  nonpayment  tort 
Indorser,  Ado  0.  Bice,  under  cover  to  t 
plaintttr.  William  P.  Pelrce,  plalntit 
witness,  testified  that  he  was  at  date 
maturity  of  tbe  note  In  plalntitt's  emplo 
ment  as  a  bookkeeper;  that  be  recelvi 
the  notary's  notice  uf  protest  of  tbe  not 
that  "Immediately  after  or  upon  its  i 
celpt"  by  the  witness,  tbe  witness,  tboni 
he  made  no  note  or  memorandum  there 
at  the  time  In  writing,  and  conld  not  s) 
upon  what  day  of  the  week  or  muntb,  i 
closed  tbe  notice  in  an  envelope,  mark< 
on  ontslde  to  return  In  five  days  to  plai 
tilf,  with  postage  Btamp  th°reon,  a 
dressed  to  defendant  Ada  C.  Rice,  to  h 
residence  in  Cambridge,  Mass.;  thathed 
not  personally  put  It  In  the  post  office 
in  the  United  States  mail  box,  but  that 
was  the  ordinary  course  and  usual  cour 
of  business  fur  him  to  put  all  letters  I 
the  mall  into  a  box  or  place  lu  plulntlC 
office,  whence  It  was  the  usual  and  on 
nary  course  of  business  for  an  ofiice  boy 
plaintiff's  employ  to  carry  letters  tu  t 
United  States  post  office,  and  tbat  It  w< 
witness*  memory  that  In  this  case  he  f( 
lowed  his  usual  course  of  buslupss  by  pie 
ing  said  envelope  with  notice  In  said  offi 
box  In  the  office;  and  in  answer  to  t 
question  "  whether  or  not,  toyourknov 
edge,  that  envelope  was  ever  returned 
witness  said  "No,  sir,**  bat  the  office  bo 
If  any,  was  not  produced  as  a  wltnef 
and  no  further  evidence  was  offeredexce 
the  defendant  Ada  C.  Rice,  who  cestifli 
that  she  did  nut  remember  ever  recelvii 
any  notice,  and  In  cross-examination  s 
said  she  would  not  say  that  she  did  n 
receive  any  notice,  bnt  that  ahedid  not  i 
member.  Judgment  for  plaintiff.  E 
feudauts  except.   Exceptions  overruled. 

WillismsftCopeland,for plaintlir.  Jes 
F.  Wheeler  and  Edward  B.  Bnrpee,  for  d 
fend  ants. 


HOLMES,  J.  If  the  certificate  of  the  n 
tary  public  that  he  "duly  "  notified  the  i 
dorsers  Is  Insufficient,  taken  with  the  cu 
text,  to  import  that  he  did  bis  dnty  ai 
sent  the  notice  In  due  time,  na  Is  Im 
mated  In  Insurance  Co.  v.  Wilson,  29  \ 
Va.  523.  663,  2  8.  E.  Rep.  888.  the  tact 
sho  wn  by  the  date  of  the  certificate,  whi* 
Is  July  SOth.  the  very  day  of  the  deman 
The  plalntirf'a  bookkeeper  received  It  i 
the  date  of  the  maturity  of  tbe  note,  ai 
at  once  put  it  Into  a  box  In  tbe  uffic 
stamped,  and  with  a  direction  lor  retai 
it  not  delivered  In  five  days.  It  was  tl 
regular  course  of  business  for  an  offi 
boy  to  carry  the  letters  from  ibis  box  1 
the  post  office.  The  letter  never  was  r 
turned.  This  was  evidence  that  the  n' 
tice  was  sent  and  received.  Dana  v.  Ker 
ble.  19  Pick.  U2;  Bkllbeck  v.  Oarbetk,  7 1 
B.  846. 

Tbe  other  neeptlon  la  waived. 
Exceptions  overruled. 
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8T0NB  T.  SMITH  at  bI.,  Re^dBtrara  of 
Voten. 

(Supreme  Judicial  Court  of  MaBBachaietts. 

Suffolk.  June  22,  188a) 

SoKBTiTOTiosAL  Law— Reoibtratiom  op  Votbrb. 

St  1892.  c.  351,  i  22,  ppOTidine  that 
wrtain  persons,  before  registmnf^  for  election 
lurposes,  must  read  from  the  offidal  edition  of 
:he  constitution,  and  write  their  names,  la  not 
n  violation  of  the  fourteenth  ameudmrat  of 
:he  conatitDtion  of  the  United  States. 

Petition  of  Cynia  A.  Stoue  for  writ  of 
naDdainuB  aKainat  Philip  Smith  and  otb- 
!Tm,  registrars  ot  votera  for  the  city  of 
Lynn.  Writ  denied.  Petitioner  appeals, 
Affirmed. 

C.  A.  Stone,  tor  petitioner. 

FIELD,  C.J.  This  Is  a  petition  tor  a 
writ  ot  mandamns  against  the  respond- 
}Dt8,  who  are  the  board  of  registrars  of 
roters  for  the  city  o(  lo^nn.  The  petition 
ftlleKCB  that  the  board,  when  In  session, 
an  tbe  2Htli  day  of  iSepteniber.  In  the  year 
L891, refused  to  enter  the  petitioner's  name 
on  the  voting  lists,  tor  the  reason  that  It 
did  nut  appear  that  be  had  paid  any  state 
nr  county  tax  within  two  years,  as  re- 
quired by  article  ft  of  the  amendnients  ol 
the  eonatitution  nl  MasiiaehasettB.  Tbe 
[wtltiuner  also  alleges  that  the  respond- 
mts  Informed  bim  that,  II  he  should  pay 
a  tax,  they  would  also  require  bIm  to 
show  tbat  tie  was  able  to  read  tbe  consti- 
tution Id  tbe  EngilBb  langnage,  and  to 
write  his  name,  as  reqolred  by  article  20  of 
tbe  HmendmentH  of  the  eonstltntion.  Tbe 
pruviBloiM  ot  article  S  reqnlilDK  the  pay- 
ment of  a  state  or  county  tax  within  two 
years  next  preceding  an  election,  as  a 
Quallflcatlon  for  tbe  right  to  vote  at  such 
Bleetlun  tor  state  otSeers,  was  abolished 
by  article  S2  of  thearaendnieatsot  tbe  con- 
gtitntlon,  which  went  Into  effect  on  NO' 
veinberS,  1S91 ;  and  there  le  no  reason  to 
believe  that  the  respondents  would  now 
refuse  to  enter  tbe  petltioner'a  name  on 
tbe  votlttg  lists  because  he  baa  not  paid  a 
tax  wltbln  two  years. 

The  petitioner,  at  the  argument  in  this 
eonrt,  presented  a  brief  In  his  own  hand- 
writing, and  read  from  it.  and  It  was  ap- 
parent that  be  coald  read  aud  write  tbe 
Bngllsb  langnage  easily  and  well.  Tbe  pe- 
tItloner'BContentlon  Is  that  under  8t.lK92, 
a.  851,  §  22,  the  registrars  must  require  such 
a  person  as  be  Is  "to  read  at  least  three 
lines  other  than  tbe  title  from  an  official 
adltlon  of  tbe  constitution.  In  anch  manner 
as  to  show  tbat  be  la  neither  prompted 
uor  recltiogtrom  roemory,*'aDd  must  aleo 
require  him  "  to  write  bis  name  In  tbe  reg* 
latiT.**  and  tbat  such  requlrementa  are  in 
violation  ot  the  rights  aecnred  to  him,  as 
B  cltlaen  of  the  United  States,  by  the  con- 
Btitntlon  ot  tbe  United  States.  The  only 
provision  In  the  eonatitution  of  the  United 
States,  as  originally  adopted,  concerning 
tbe  qualification  of  electors  in  the  statea. 
Is  tbat  tbe  electors  of  the  members  of  the 
house  of  representatives  ot  the  United 
States  "shall  have  tbe  qualifications  requl- 
Bite  for  electors  ot  tbe  most  numerous 
branch  of  the  state  lesialature.  *  Article 


1.  fi  3.  When  tbe  constitution  of  the  United 
States  was  adopted,  the  quallflcatinns  re- 
quired ot  an  elector  ot  a  representative  or 
representatives  in  the  bouae  of  representa- 
tives of  Maaaachusetts  were  that  he  should 
be  a  male  person,  21  years  of  age,  resident 
In  the  town  where  he  attempted  to  vote 
for  the  space  of  one  year  next  preceding 
tbe  election,  and  should  have  a  freehold 
esCste  within  the  town  of  the  annual 
Income  ot  £S,  or  any  estate  of  tbe  value 
of  £60.  Const.  Mass.  pt.  2,  c.  1.  S  8> 
art.  4.  A  constiturlon  with  such  restric- 
tions on  the  right  to  vote  wan  regard- 
ed by  the  tramers  ot  the  constitution  ot 
the  United  States  as  republican  In  form. 
Article  14  of  the  amendments  of  thecon- 
atltutloQ  of  the  United  StatPH  (section  2) 
provides  that,  "  when  tbe  right  to  vote  at 
any  election,  •  •  •  is  denied  to  any 
of  the  male  Inhabltunta  ot  eucb  states, 
being  tweoty-one  years  of  age  and  citizens 
of  the  United  States,  or  In  any  way 
abridged,  except  for  participation  In  re- 
bellion or  other  cause,  tbe  basis  ot  repre- 
sentation therein  shall  be  reduced  In  the 
proportion  which  the  number  ot  eucb  clti- 
ECDB  shall  bear  to  the  whole  num»er  of 
such  citizens,  twenty-one  years  of  age,  In 
such  state."  Thla  distinctly  recognizea the 
right  of  a  atate  to  deny  or  abridge  the 
right  to  vote  ot  the  male  inhabitants  who 
are  21  years  of  age,  and  It  Is  well  known 
that  many  ot  the  states  h five,  from  time 
to  time,  by  an  Impartial  and  uniform  rule 
ol  prohibition,  denied  the  right  to  vote  to 
such  ot  tbelr  male  Inhabitants  as  were 
thought  not  to  poRseaa  the  qualiflcutlons 
necesaary  for  on  Independent  and  Intelli- 
gent exercise  ot  tbe  right.  Article  15  of  tbe 
atnendments  of  the  euastitotlun  of  the 
United  States  provides  that  "the  right  of 
the  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  tbe 
United  States  or  by  any  atate  on  account 
of  race,  color,  or  previous  condition  ot 
aervitude."  This  Is  tbe  only  prohibition 
on  tbe  atatea  contained  In  the  constitu- 
tion of  tbe  United  States  which  concerns 
tbe  right  to  vote.  It  la  settled  that  the 
right  to  vote  la  not  one  of  tbe  privileges 
or  immunities  of  cltliens  ot  the  Uuited 
States,  within  tbe  meaning  ot  article  14  of 
tbe  amendments  of  the  constitution  of  the 
United  States.  U.  S.  v  Crnlksbank,  92  U. 
S.  642;  U.S.  v.  Beese,  Id.  214;  Ex  parte 
Yarbrough,  110  U.S.  651,  4  Sup.  Ct.  Bep. 
152;  Minor  v.  Happeraett,  21  Wall.  162. 
Tbe  order  dlamlaalng  tbe  petition  mast  be 
affirmed. 


(1B»  Han.  4M) 
ROOEWOOD  V.  BOBINSON  et  at 

(Supreme  Jndfdal  Court  of  MasBachnBetta. 

Middlesex.  June  22,  1898.) 

TRESPAas— Action  bt  Lipb  Tenant— Dahaoes. 

A  will  provided  that  the  residue  of  tea- 
tator's  estate  ahould  go  to  B.  during  her  life, 
with  power  to  sell  bo  much  of  the  estate  "as 
will  insure  her  a  comfortable  living,  •  •  • 
and  at  her  decease"  that  the  balance  of  the  ea- 
tate  should  so  to  the  town  in  trust.  ffeM  that, 
in  treapasa  for  taking  gravel  ftom  land  belong- 
ing to  the  reaidaei  E.  should  leoover  the  value 
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of  the  gmTel  takeo,  as  well  as  for  the  tres- 
pasi,  M  U  she  wrae  owner  of  the  fee. 

Exceptlnna  frum  snperlnr  cunrt,  Middle- 
■ex  county;  Charlea  P.  Thompson,  Judge. 

Action  In  treapaas  by  Louisa  M.  Rocb- 
wood  agulnst  Walter  B.  Bobtnaon  and 
otherB.  Plaintin  had  JudKmeat  lor  a  part 
only  of  her  claim,  and  brings  ezceptlona. 
Bzceptlons  raatalned. 

The  declaration  charged  trespass  on 
plaintiff's  preuilaes,  and  taking  and  carry- 
Ingaway  lance  quantities  of  srav«l,  sand, 
and  loam,  and  cunvprtlng  same  to  defend- 
ants* own  use,  together  with  other  dam- 
ages. PlalcUff  offered  evldeoceteadlng  to 
prove  the  valoe  per  coble  yard,  as  a  com- 
mudlty,  of  the  sand  and  other  materials 
taken  by  the  defendants,  and  that  the 
same  was  of  great  value,  and  that  the 
plalntlH's  damages  were  greatly  enhanced 
thereby ;  but  the  coart  excluded  this  evi- 
dence, and  ruled  that  plaintiff  was  a  ten- 
ant for  life  under  a  will,  and  that  as  such 
she  was  not  entitled  to  recover  the  value 
of  said  earth  so  taken  by  defendants  as  a 
commodity.  The  coort  found  for  the 
plaintUI,  and  assessed  damagna  In  theaum 
off  100. 

L.  H.  Wakefield  and  O.  L.  Sleeper,  for 
plaintifr.  Blaney  ft  BoblnsoD,  for  defend- 
ants, 

FIELD,  C.  J.  We  assume  that  In  an  ac- 
tion In  the  nature  of  a  trespass  qaare 
clausum  a  tenant  for  his  own  life  can  re- 
cover unljf  for  theiujury  to  tals  particular 
estate,  and  that  this  Includes  only  the 
Injury  to  the  possfsslon  and  enjoyment 
of  the  estate  during  his  lite,  and  that  the 
reversioner  can  recover  In  an  aetlon  on 
thecaaetor  the  injury  to  the  reversion. 
Bascnm  v.  Dempsey,  148  Mass.  409,  B  N.  E. 
Bep.  744.  When  the  plaintiff  is  In  posses- 
sion, and  is  the  owner  in  fee,  the  damages 
are  the  diminished  value  of  the  proper^ 
by  reason  of  the  trespass.  Mayo  v.  flprlng- 
field,  188  Unas.  70.  If  the  land  contains 
gravel,  sand,  and  other  materials  which, 
where  the  land  Is  situated,  are  commonly 
bought  and  sold  as  a  commodity,  we 
think  that  the  price  commonly  paid  for 
such  materials. as  they  lie  iu  the  land,  may 
sometimes  becomoetent  on  the  question 
of  the  damages  which  an  owner  In  fee  has 
sustained  by  the  removal  of  snch  mate- 
rials. See  Providence  ft  W.  B.  Go.  v.  City 
uf  Worcester.  166  Uaas.  86,  39  N.  E.  Kep. 
66;  Hnndforth  v.  Maynard,  154  Maes.  414, 
28  N.  E.  Bep.  848. 

We  suppose  the  real  question  In  this  case 
la  whether  the  plaintiff  can  recover  full 
damages,  as  If  she  were  the  owner  In  fee. 
The  plaintiff  claims  title  under  the  will  of 
Collins  Morse.  The  devise  of  the  residue 
of  his  estate,  which  Included  the  land  In 
qneation,  iB  In  these  words:  "I  give,  de- 
vise, and  bequeath  what  is  not  otherwise 
disposed  of  by  me,  alt  the  rest  and  residue 
of  my  estate,  to  my  sister  Louisa  M.  Bock- 
wood,  for  and  during  her  natural  Hie,  and 
abe  Is  empowered  to  sell  an'J  dispose  of  so 
much  of  ray  estate  as  will  Insure  her  a 
comfortable  living,  and  to  that  end  she  Is 
authorized  to  sell  such  portion  of  my  real 
estate  by  public  or  private  sale,  giving 
good  and  safflclent  deeds  tberefor,  mean- 


ing and  Intending  to  give  her  fntl  eon1 
of  the  same,  with  full  power  to  deed  to 
grantees,  their  heirs  and  assigns,  forei 
And  at  her  decease  I  give  and  devise 
balance  of  my  estate,  of  whatever  na 
or  nature,  to  the  town  of  Natlck,  bnt 
trost,  nevertheless,  tbe  Income  of  wli 
Is  to  be  used  for  tbe  preservation  of 
monument  which  my  executor  Is  hen 
authorized  to  erect  at  my  grave,  and 
the  care  and  beautifying  of  my  lot  In 
cemetery,  Areportof  theexpendlturest 
be  made  In  the  annual  report  of  tbe  p 
ceedlng  of  said  town.  That  tbe  to 
shall  not  expend  a  greater  sum  than  fi 
per  cent,  per  annum,  deeming  that 
lanse  amount  as  tbe  town  ought  to  pa; 
It  is  perhaps  not  entirely  clear  from  t 
language  whether  tbe  plaintiff  is  given  i 
solutely  the  power  to  sell  the  land, 
any  part  of  It,  when  she  sees  flt,  and 
receive  the  proceeils,  or  is  so  restrlc 
that  she  can  sell  It  only  when  it  Is  In  fi 
necessary  to  "Insure  her  a  comforta 
living. "  Under  either  construction  It  ci 
not  now  be  known  whethcranypartofl 
land  or  Its  proceeds  will  ever  come  to  1 
town  of  Natich,  or  whether  she  will  x 
need  all  thn  damages  occasioned  by  1 
trespass  complained  of  for  her  comfor 
ble  living.  Under  these  circumstances 
tbe  town  uf  Natiek  should  recover  a 
damages  for  this  trespass.  It  would  ht 
tbe  proceeds  subject  to  ber  claim  up 
tbero.  If  she  needed  them,  or  thought  i 
needed  them,  for  her  comfortable  11  vli 
If  she  should  recover  full  damages,  a 
should  use  the  money  recovered  for  t 
comfortable  living,  she  would  have  li 
need  of  selling  any  part  of  the  land  forth 
purpose.  It  would  be  mors  eonTenlent 
practice  to  permit  only  one  recovery  I 
the  entire  damages  than  to  attempt  nc 
to  apportion  the  damages  according 
the  respective  Interests  of  the  plafnl 
and  the  town  of  Natlck,  and  then  to  i 
quire  the  town  of  Matlck  to  hold  these 
recovered  by  Ittorhernselfsheshouldne 
it  during  her  lite.  A  mortgagee  of  land 
permitted  to  recover  tnll  damages  in  sa 
a  case  as  this,  even  when  the  trespa 
does  not  reduce  the  value  of  the  land  I 
low  the  point  of  adequate  security.  ; 
though  he  must  account  witli  tbe  mo: 
gagor  fur  any  sum  so  recovered  It  t 
land  Is  ultimately  sold  by  tbe  mortgag 
under  a  power,  or  Is  redeemed  by  t 
mortgagor.  James  v.  Worcester,  141  Mai 
861,  5  N.  E.  Rep.  826,  and  eases  there  clt( 
A  bailee  of  personal  property  la  permitt 
to  rocovor  fall  damages  for  an  Injury 
the  property.  Brewster  v.  Warner,  1 
Mass.  67. 

A  majority  of  tbe  eourt  tblnk  that  t 
more  reasonable  solution  of  tbe  dlfttrul 
Is  that  the  plaintiff,  under  the  tec 
shown,  should  recover  full  damag 
Whether,  If  the  town  of  Natiek  sboti 
iutervene,  the  court  in  this  action  at  Is 
or  a  court  of  equity  might,  If  It  thong 
It  necessary,  require  the  plaintiff  to  gl 
security  that  she  would  hold  tbe  procee 
for  the  purposes  indicated  In  the  devl 
need  not  now  be  considered.  Tke  defev 
antn  ought  to  pay  full  damagea  If  tb 
are  trespassers,  and  It  does  not  great 
concern  them  wbetfaertheypay  to  one  pi 
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son  or  to  twu.  Homer  T.Sbeltoo,  2  Mete. 
(UaM.)  194;  Scfamannt  v.  Ooas,  182 
Mass.  141,  146;  AttersoU  t.  Sterens,  1 
Taoot.  188.  Exertions  soatalned. 


FXNNEGAN  T.  FALL  RIVBR  GAS-WORKS 
CO. 

(Sopreme  Judicial  Court  of  Massacbasetta. 
Bristol.    Snne  22,  1893.) 
nceLioncB  —  DANOBBO08  Prbmisbs  —  Qdbstion 

VOB  JVRT— ^SITKIBUtOBT  NBOLieBlTOB— iSXFKRT 

Btidbvck. 

1.  In  an  action  ssaJnst  a  gaa  company 
for  the  death,  by  inhaliiig  gas,  of  one  while 
In  defendant's  c^lar  for  the  purpose  of  read- 
ing the  water  meter,  paranant  to  hit  duties, 
the  fiicti  f»f  the  presence  of  gaM  In  the  cellar, 
that  the  cellar  was  not  Tontilated,  and  that 
defendant  knew  some  one  would  be  required 
to  enter  the  cellar  to  read  the  water  meter 
were  sufllcient  to  require  the  question  of  de- 
fendant's negligence  to  be  submitted  to  the 
Jnry. 

2.  In  such  case,  though  there  must  have 
been  a  perceptible  smell  of  gas  when  deceased 
entered  the  cellar,  it  cannot  be  said,  as  matter 
of  law,  that  he  took  such  manifest  risk  as  to  be 
guilty  of  contributory  n^llgence. 

3.  In  such  case  it  la  within  the  discretion 
lit  the  court  to  allow  a  medical  expert  to  give 
<Vlnion  eviduiee  that  deceased  had  a  pmod 
of  consclooB  BuflFering  before  death,  though 
witness  had  not  had  any  experience  with  this 
Mnd  of  aavhyxiatlon  personally  or  with  par 
tlents. 

Bseeptlona  from  euperlor  cnart,  Bristol 
county;  Ellaha  B.  Mayaard,  Jadge. 

Actli»n  by  Fa  nick  Flnneffa  n,  ad  m  lolstra- 
tor  of  the  eatate  of  Juha  j.  Flnnegan,  de- 
eeaaed,  against  tbe  Full  Blver  Oaa-Worke 
Company,  to  recover  for  the  death  of  de- 
cedent. Oefendant  bad  Judgment  bydlrec* 
tlon,  and  plaintiff  brlnga  exesptlODa.  Ex- 
ceptions BOBtaUied. 

Hugo  A.Dabnqoe.forpIalntlfl,  Andrew 
J.  Jennlnga^  lor  defendant. 

HOLMES,  J.  In  tbe  opinion  of  a  ma- 
jority of  tbe  eoort  the  eiceptiona  moat  be 
anstalned.  Tbe  evidence  lor  the  plaintiff 
tended  to  Bbow  that  bis  Intestate  waa 
killed  by  Inhaling  gas  while  be  was  In  tbe 
cellar  of  a  buUdluff  of  the  defendant  In 
parsoanee  of  hla  doty  aa  an  employ  of 
tbe  water  board  of  tbe  city  of  Fall  Rlrer, 
for  tbe  parpoae  of  reading  a  water  meter. 
There  waa  no  ertdence  bow  tbe  gaa  got 
Into  the  cellar,  aor  any  evidence  of  the  de- 
fendant's negligence,  beyond  the  facta 
that  the  gas  was  there,  and  that  tbe  ven- 
tilation ot.  tbe  cellar  was  stopped  up;  but 
It  appeara  tbat  the  defendant,  by  taking 
water,  voluntarily  entered  Into  a  niatlon, 
the  meolt  of  which,  aa  it  knew,  was  to 
require  some  one  to  enter  Ita  premises  In 
order  to  read  tbe  water  meter.  It  was 
boDUd  to  u^e  reasonable  care  to  prevent 
tba  place  thas  necessarily  entered  by  tbe 
deceased  from  being  a  death  trap.  The 
Jury  might  nave  (oand  tbat  it  knew  or 
ougfat  to  have  known  of  the  preaence  of 
gaa  in  tlm  cellar  in  quantities  that  might 
be  dangerous,  and  that  It  might  have 
prevented  tbe  accumulation  by  opening 
tbe  ventilator,  or  might  have  pot  the 
meter  In  a  diHerent  place.  We  are  of 


opinion  tbat  tbey  might  bavo  foond  tba 
defendant  guilty  <rf  negligence  towarda 
the  deceased.  8ee  Rmltb  t.  Gaallgbt  Go., 

12d  Mass.  818. 

We  mast  take  It  that  there  waa  a  per- 
ceptible smell  of  gas  when  tbe  deceased 
entered  tbe  cellar,  bnt  that  be  was  actlag 
under  aeertain  streaa  of  duty.  We  can- 
not say  that  the  Jury  would  not  have 
been  warranted  in  finding  that  the  risk 
did  not  appear  to  be  great,  and,  in  fact, 
would  not  have  been  great  If  the  venti- 
lator had  been  open,  and  that,  in  view  ot 
the  exigency,  the  deceased  could  take  such 
risk  as  was  manifest  without  losing  the 
protection  of  tbe  law.  Pomeroy  v.  In- 
habitants ot  Westfleld,  164  Mass.  403,  466, 
28  N.  E.  Rep.  690. 

There  was  evidence  for  the  Jury,  what- 
ever may  be  thought  of  its  weight,  tbat 
the  deceased  had  a  period  of  consciuus 
suffering  before  death.  One  of  tbe  doctors 
testified  to  tbat  effect.  To  be  aure,  ha 
bad  not  bad  any  experience  of  this  kind  of 
asphyxiation  personally  or  with  patients, 
but  his  general  cuinpetency  as  an  expert 
seems  not  to  have  been  questioned;  and, 
although  it  miftht  not  be  admissible  mere- 
ly to  repeat  what  u  witness  had  read  In 
a  book,  not  itself  admissible,  still,  vrhen 
one  who  la  competent  on  tbe  general  anb- 
Jeet  aoeepta  frdm  bla  reading,  aa  probably 
tme.  a  matter  of  detail  wbleta  be  baa  not 
verified,  tbe  fact  gains  an  anthority 
which  It  would  not  have  bad  from  the 
printed  page  alone,  and,  subject,  per- 
haps, to  tbe  exercise  ot  some  discretion, 
may  be  admitted.  We  see  no  anfflcient 
groDnd  tor  saying  tbat  the  testimony  ad- 
mitted in  thia  ease  could  be  treated  as 
fnrnlshlng  no  evidence  of  the  fact.  Collier 
V.  Simpson,  6  Car.  ft  P.  78;  State  T.Wood, 
68  N.  H.  484,  4M.  495;  Utate  v.  Baldwin,  86 
£an.  1, 17, 12  Pac  Rep.  816;  State  v.  Ter- 
rell, 12  Rich.  Law,  821.  Compare  Soqaet 
V.  State,  72  Wis.  669, 40  N.  W.  Rep.  S»l. 

Exceptions  aaatained. 


(Itf  111.  447) 

ASHHORB  et  al.  v.  HAWKINS  «t  al.' 
(Soi^eme  Ooart  of  IlSnc^  June  19, 1808.) 
Rbtibw  oh  Appbal— EquiTT— DioacB. 

1.  Where  the  Issue  is  aa  to  the  matal 

capacity  of  the  grantor,  and  over  GO  witnesses 
testify,  and  there  Is  a  contradiction  In  theU:  tes- 
timony, the  supreme  conrt  will  not  reverse  on 
the  ground  that  the  decree  Is  not  sustained  by 
the  evidence. 

2.  Affirmative  relief,  not  asked  for  in  the 
pleadings,  should  not  be  granted. 

Appeal  from  circnitcourt,  Douglas  coun- 
ty;  Edward  P.  Vail,  Judge. 

Tbe  facts  fully  appear  In  tbe  following 
statement  by  WIIjEIN,  J.: 

This  was  a  bill  in  cbanceiy  to  aet  aside 
three  deeds  made  by  one  James  Hopkins, 
In  Ms  liletlme,  on  the  ground  that  Hop- 
kins, at  the  time  he  executed  the  same, 
was  mentally  Incapacitated.  The  bill  setR 
up  tbat  on  the  25th  day  of  March,  1884, 
Jamea  Hopkins  deeded  lUO  acres  of  land  to 
his  daughter  Louisa  J.  Asbmore,  and  140 

*  Reported  by  Loals  Boisot,  It^  Bb«.,  of 
Ohieaga  bar. 
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•acreH  to  bla  son,  Samuel  L.  HopkioB.  It 
Inrtber  alle^^  tbat  James  Hopkins  de- 
parted tills  Uttf  In  September,  1886,  leaving 
sarTlTloK  blin  Elisabeth  Ann  Hopkins,  his 
widow;  Samuel  L.  Hopkins,  bis  son; 
Loalna  J.  Aiilimore,  VuUle  Alice  BarKett, 
and  Mary  £,  (lOugh.  his  dauffbteni;  and 
AUred  Hawkins,  Jaaies  Hawkins,  Minnie 
M.  Dowitt.  Marian  E.  Hopkinn.  Ina  Z. 
Hopkins,  and  James  L.  Hopkins,  bis 
graDdRhlldren  and  only  beirs  at  law.  On 
tbe  trial  an  Issue  as  to  wbetber  tbe  deeds 
descrlbedln  the  bill  were  the  deeds  of  James 
Hopkins  was  submitted  to  a  jury,  and  it, 
by  its  verdict,  found  they  were  not.  On 
such  findlug  the  court  adjudged  and  de- 
creed each  of  said  deeds  to  be  null  and 
void.  From  that  decree  tbe  appellants 
bave  appealed  to  this  court.  Affirmed. 

Woolverton,  Eckhart  ft  Moore  and  Crea 
ft  £w]nK,  for  appellantB.  J.  M.  Newman, 
Joseph  Winkler,  and  W.  C.  Johns,  for  ap- 
pellees. 

WILKIK,  J.,  (after  stating  tbe  facts  as 
above.)  It  appears  from  the  record  that 
un  tbe  trial  mure  tbau  60  wltoessea  testi- 
fied before  tbe  Juiy.  about  an  equal  num- 
ber testllyiugon  behalf  ol  either  party. 
Tbe  principal  question  submitted  to  this 
court  le,  does  ihe  evidence  sustain  tbe  de- 
cree? And  tbe  decision  of  tbat  quretlnn 
dependsupon  whether  tbe  proof  of  tbe  men- 
tal incapacity  of  James  Hopkins,  pro- 
duced upon  the  trial,  was  saffieient  to  an- 
tborlie  the  verdict  of  tbe  ]ury.  We  bare 
examined  tbe  evidence  bearing  on  this 
question,  and.  weighing  It,  as  we  are  com- 
pelled to  do,  without  relerence  to  tbe  ap- 
pearance and  conduct  of  tbe  witnesses  un 
the  stand,  are  of  tbe  oplulon  that.  If  no 
other  evidence  had  been  submitted  to  tbe 
Jury  than  that  Introdoced  by  tbe  com- 
plainants, it  would  bare  bem  Joatlfled  tn 
finding  as  It  did.  Tbe  evidence  of  the  wit- 
nesses Is  In  irreconcilable  conflict.  We 
think  the  fact  tbat  the  grantor  wus  men- 
tally and  physically  enfeebled  by  old  afse 
at  the  time  be  made  tbe  deeds  lu  question 
was  clearly  proved,  but  whether  tbat  en- 
feebled condition  had  reached  the  point  of 
incapacity  to  transact  tbe  ordinary  busi- 
ness affairs  of  life  Is  by  no  means  clear. 
The  court  below  and  Jury  saw  all  tbe  wit- 
nesses, and  heard  them  testily,  and  were 
better  able  to  Judge  of  the  weight  of  their 
testimony  than  Is  this  cunrt.  Speaking 
on  this  aabject  in  the  recent  caseof  W  ilbur 
V.  Wilbur,  138  lU.  446,  27  N.  E.  Rep.  7U1,  we 
said,  repenting  what  bad  been  frequently 
said  before:  "It  was  therefore  the  prov- 
ince i)f  the  Jury  to  determine  which  was 
entitled  to  the  greater  weight,  and  in  such 
case  this  court  will  not  Interfere,  even 
thouRh,  as  an  original  propualtUm.  it 
might  have  arrived  at  a  different  conclu- 
sion. This  rule  Is  so  well  established,  and 
supported  by  so  many  decIsiouH  of  tbls 
court,  tbat  neither  reason  nor  authority 
need  be  given  for  applying  It  to  tbls  case. " 
Tbe  same  language  must  be  applied  to 
the  present  case. 

Counsel  for  appellants  contend  tbat  tbe 
court  below  erred  In  not  providing  In  its 
decree  (or  tbe  repayofent  ol  flOO  per  year 
paid  by  tfaeifa  since  tbe  year  1^,  a^  well 


as  taxes  paid  on  tbe  land  conveyed 
them.  As  to  this  point  it  Isonly  necessa 
to  say  that  no  such  affirmative  relief  w: 
asked  by  the  pleadings. 

There  being  no  errors  of  law, Insisted  < 
by  appellants,  as  to  the  admission  ore 
elusion  ol  testimony,  or  tbe  giving  on 
fusing  of  luHtructions,  and  tbe  evidence  t 
Ing  sufficient,  under  the  above-stated  rnl 
tu  support  the  verdict  of  tbe  Jury,  tbe  d 
cree  ol  the  circuit  court  must  be  afflrme 


VAHLB  et  al.  v.  BRAOKBNBIBGK.' 

(Supreme  Court  of  Illinois.  April  3,  1893.] 
AppbIiLatb  I'BAOTios— Additional  Rboord— J 

DIOIAL  NOTICB— FOKBCUWCRS— WaiT  OF  AHSU 
AHOB— FOBOIBUC  DbTAIHBB— RU  JUDICATA. 

1.  Where  a  dlmlnatlon  oi  the  record  h 
been  suggested,  it  is  proper  to  allow  an  amen 
ed  record  to  be  filed  instants,  without  issu&n 
of  a  writ  of  certiorari,  where  the  adTcrae  pai 
has  notice  of  the  filins,  and  ia  heard  on  modi 
to  strike  the  amended  record  from  the  filea. 

2.  'ilie  supreme  conrt  will  take  Jndidal  i 
tice  that  the  person  who  signed  the  decree  a 
pealed  from  was  judge  of  the  trial  court  at  t 
time  the  decree  was  signed. 

3.  It  is  no  objection  to  an  abdication  by 
purchaser  at  foreclosure  sale  for  a  writ  of  i 
sistance  that  he  had  been  defeated  in  on  i 
tion  of  forcible  detainer  to  recover  the  prei 
Ises,  where,  at  the  time  of  the  trial  for  forcili 
detainer,  the  pnrchaser  had  not  established  t 
right  to  possession  by  serving  upon  the  par 
In  possesion  a  copy  of  tiie  decree  as  providi 
for  hi  the  decrea  its^.  Gocbran  v.  EVifffa 
6  N.  B.  Bep.  883.  U6  111.  IM,  foUowed. 

Appear  from  appellate  eoort,  third  dl 

trict. 

Bill  by  John  H.  Dneker  and  othe 
against  Frederick  A.  Vahle,  Yalentli 
Horrman,  and  others,  to  foreclose  a  mot 
gage.  A  decree  of  foreclosure  was  enters 
and  the  laud  sold  to  Bernard  Q.  Brae 
ensierk.  No  redemption  having  been  mad 
the  purcbaaer  obtained  a  master's  dee 
and  moved  for  a  writ  of  assistance.  Tl 
writ  was  awarded,  and  tbe  order  awar 
lug  It  was  affirmed  by  the  appellate  coai 
Defendanta  appeal.  Affirmed. 

L.  H.  Bnrger,  for  appellants.  Carte 
Govert  &  Pape,  for  appellee. 

SHOFE,  J.  This  was  an  appllcatit 
made  to  the  circuit  conrt  of  Adams  con 
ty  to  redocket  a  cause  lately  pundii 
therein,  which  belug  allowed,  appell 
rhereupon  moved  for  a  writ  of  asalstanc 
The  original  cause  was  a  proceeding 
chancery  by  John  H.  Dnckeret  al.  again 
appellants  and  others,  in  said  court,  < 
foreclose  a  radrtffage  upon  certain  land 
etc..  In  which  a  decree  of  foreclosnre  ai 
sale  was  rendered  containing  the  usu 
order  of  a  deed,  and  the  delivering  ap 
the  mortKaged  premises,  upon  prodiicth 
to  the  parties  in  posaesPloD  of  such  dee 
U  no  redeniptlon  should  be  made,  et 
Appellee  became  the  pui-cbaser  at  the  sa! 
and.  redemption  not  having  been  mad 
the  inaHtei- inade  and  delivered  to  hlai 
deed  for  the  [yrenilseH,  which  he  product 

■RepOTted  by  I«aia  Boi«ot„  Jr.,  Vbq^  of  t 
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to  appeUantab  aed  also  copj  ot  the  deeree, 
and  demanded  poaseeeloD,  wbicta  thej  re- 
tosml  to  surrender.  Tbe  court  awarded 
tbe  writ  ul  assistance. 

It  was  Insisted  In  the  appellate  court 
that  tbe  record  did  nut  show  service  up* 
on  the  appellant  Vable  In  tbe  orlsrlnal  pro- 
ceedlng.  wberenpon  appellee  aDggesttta  di- 
minution ot  the  record,  and  aaked  leave 
to  file  additional  record,  wbfch  was  al- 
lowed by  thatcourt.  Subsequently  aiipel- 
lant  moved  to  strike  the  amended  record 
from  the  flies,  whirh  motion  was  over- 
ruled,  and  this  action  of  the  appellate 
court  is  assigned  as  error.  Tbe  amended 
record  was  duly  certified  by  tbe  clerk  of 
tbe  circuit  court  of  Adama  county,  and 
abows  eervlce  upon  Vable  and  all  parties 
Ja  interest.  Toe  grouud  upon  wblcii  it  is 
oneed  that  the  appellate  court  erred  Is 
that  the  amended  record  was  permitted 
to  be  filed  Instanter,  without  notice  to 
appellants,  and  without  the  Issuance  of 
certiorari.  The  practice  adopted  by  the 
appellate  court  was  entirely  proper,  and 
consiatent  with  the  uniform  practice  of 
tblfl  court.  Appellants,  being  In  court, 
were  bound  to  tabe  notice  of  tbe  steps 
taken  In  the  cause.  But,  if  tltls  were  not 
so.  It  is  apparent  they  bad  notice  nl  the 
filing  of  the  amended  record,  and  were 
beard  on  tlieir  motion  to  strike  It  from 
tbe  files.  When  the  amended  record  baa 
been  made  and  properly  certified,  and  Is 
ready  to  be  filed,  the  issuance  of  a  certio- 
rari Is  unnecessary  expense.  Th«  court 
should,  having  proper  care  that  the 
parties  be  not  prejudiced,  allow  tbe  record 
to  tie  filed  without  the  writ.  Rowley  v. 
Hogbes,  40  ill.  71 ;  Bergen  v.  Blgga,  Id.  62. 

It  ia  alao  objected  that  it  appears  from 
the  transcript  tbat  tbe  decree  confirming 
the  deed  was  rendered  by  one  having  no 
Judicial  authority,  or  tbat  two  Judges  ot 
the  court  presided  In  tbe  same  court  nt 
tbe  same  time.  The  convening  order  of 
the  circuit  court  ot  Adama  county  at  tbe 
-June  term,  1891,  shows  tbat  the  Honora- 
ble  William  Marsh  was  present  as  tbe  pre- 
fllding  Judge.  The  decree  was  rendered  on 
tbe  8d  day  ot  July,  ISUl,  one  ol  the  days 
of  said  Jane  term  of  said  court,  and  ap- 
pears to  have  been  signed  by  and  ren- 
dered by  Oscar  P.  Bonny.  The  appellate 
court,  as  well  as  this  court,  will  take  Judi- 
cial notleeofvho  are  the  Judges  of  the 
▼arlons  eonrta  ot  record  of  the  state,  and 
or  tbelr  terms  of  office,  and  the  organisa- 
tion and  Jnrlsdictlon  ot  sncb  courts.  Kus- 
aell  V.  Sargent,  7  III.  App.98;  Ellsworth  v. 
Moore,  6  Iowa,  486;  Cpton  v.  Paxton,  72 
Iowa,  29C.  S»  N.  W.Rep.  773;  Tucker  v. 
State.  11  Md.  822;  Ex  parte  Peterson.  88 
Ala.  74;  Kilpatrick  v.  Com.,  81  Pa.  St.  198. 
The  court,  of  its  own  motion,  will  advise 
Itself,  so  as  to  verify  matters  ot  which  It 
Je  required  to  take  Judicial  notice.  City 
of  Bock  Island  v.  Cuinety,  126  ID.  408, 18  N. 
E.  Rep.  753;  Greenl.  Ev.  4-6.  We  are  re- 
4|nlred,  therefore,  to  take  Judicial  notice 
tbat  tbe  Honorable  William  Marsh  was 
one  of  the  Judges  of  tbe  sixth  Judicial  eir- 
coit.  In  which  said  coauty  of  Adama  la  ait- 
nated,  when  the  Jnne  term,  1891.  ot  said 
circuit  convened,  and  that  on  tbe  8d  of 
July,  1891,  the  day  of  tbe  entry  ol  said  de- 
cree*  bin  term  of  oflSea  bad  expired,  and 


that  Oauar  P.  Bonny,  who  porporta  to 
have  rendered  said  decree  as  Judge  ol  said 
court,  was  bis  successor  in  office. 

It  is  objected  that  prior  to  the  applica- 
tion for  tbe  writ  of  aasistanceappellee  had 
brougbt  forcible  detainer  under  the  sixth 
clause  ot  tbe  forcible  entry  and  detainer 
act.  In  which  Judgment  had  been  rendered 
tor  appellanta.  The  contention  Is  that 
appellee  Is  thereby  barred  from  obtaining 
tbe  assistance  ot  the  court  ot  equity,  and 
the conrterrcd  in awardlngtbe  writ.  The 
application  for  the  writ  was  not  the  In- 
stitution of  a  new  suit,  but  was  auxiliary 
or  incidental  to  tbe  decree  prevloiisly  en- 
tered, whereby  the  rights  of  the  parties 
had  become  fixed  and  determined.  The 
holding  in  this  case  conformed  to  the  rule 
stated  In  Oglesby  v.  Pearce,  6S  111.  220. 
and  cases  there  cited.  Appellee,  as  gran- 
tee in  the  master's  deed,  showed  by  affida- 
vits filed  that  after  the  confirmation  of  the 
deed,  and  on  the  9th  day  ot  December. 
1891,  be  prodaced  said  deed  to  appellants, 
and  demanded  posaesslon  of  the  premises; 
and  afterwards,  on  December  26. 1891,  de- 
livered to  appellants,  and  each  ot  them,  a 
copy  of  the  decree  for  sale,  vtc,  entered  In 
said  caUHe,  and  again  demanded  posses- 
sion ofsald  premises.  Theforcibledetalner 
proceeding  was  commenced  on  August  27. 
1S91.  It  Is  clear,  therefore,  that  the  right 
of  apptilee  to  tbe  wrltof  asslstancesbown 
on  this  hearing  had  not  accrued  at  thu 
time  of  the  lastltntlon  or  trial  of  the  forci- 
ble detainer  suit.  Be  bad  not  then  com 
plied  with  the  decree  by  prodacing  to  ap- 
pellanta said  master's  deed,  or  served 
them  with  a  c^y  of  aald  decree,  aa  there- 
in provided.  There  la  no  preteDHetbat  the 
question  of  apfwUee'a  right  to  the  posses- 
sion ot  the  premises,  after  complying  with 
the  decree,  was  litigated  In  tbe  forcible 
detainer  proceeding.  This  precise  ques- 
tion was  before  us  and  determined  in 
Cochran  v.  Fogler,  116  111.  194,  5  N.  E.  Rep. 
883,  and  tbat  case  is  conclusive  ot  the 
point.  We  are  ot  opinion  that  tbe  Judg- 
ment In  forcible  detainer  did  not  bar  ap- 
pellee's right  to  the  writ  ot  assistance  up- 
on his  subsequently  complying  with  the 
decree.  No  new  rights  had  beeu  acquired 
by  appellants  since  the  rendition  ot  tbe 
original  decree,  and  the  coart  was  em  pow- 
ered, aa  against  tbe  parties  to  that  pro- 
ceeding, to  redocket  the  cause,  and  enter 
Bttch  order  as  was  necessary  to  execute  Its 
decree  by  the  delivery  of  possession  ot  tbe 
premlsea.  Eeasinger  v.  Wbittaker,  82  III. 
22;  Aldrich  v.  Sharp.  3  Scam.  261;  Jack- 
son v.  Warren,  82  III.  340.  Tbe  Judgment 
of  tbe  appellate  court  la  affirmed. 


<1«  lU.  84G> 
BULPIT  V.  MATTHEWS.* 

(Snpreme  Conrt  of  BHnola.  June  19*  1898.) 

TaasFiss  BT  AaiMAIA 
Under  Rev.  St.  1891,  e  8,  |  1.  wUch 
imposes  a  penalty  npoa  any  person  permittiDg 
domestic  aoimala  to  run  at  large,  except  where 
authorized  by  vote  of  the  county  or  township, 
the  owners  of  domestic  auimala  arc  required. 


*  Reported  by  Lmds  Boiso^  Jr^  Beq,,  of  the 
Ohicaga  bar. 
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at  their  perfLto  ke^  them  from  trwpuring. 
42  HL  Aw.  Sol,  affirmsd. 
Bailey,  dtoiantltig. 

Appeal  from  appellate  court,  tblrd  dis- 
trict. 

This  wai  treepam,  orlKtoally  broaght 
before  »  jastlce  of  the  peace,  by  T.  J. 
Matthews,  to  recover  damages  done  by 
stock  of  J.  C.  Bulpit  to  the  vrups  of  Mat- 
thews. On  appeal  to  the  circuit  court  It 
was  stipulated  that  appellee's  crops  were 
QDlQcloiied;  that  appellaut  kept  bis  horses 
and  mules,  wblcb  did  the  dumaffe.  In  a 
pasture  Inclosed  by  a  good  and  sufficient 
fence  to  turn  stock  not  breacby ;  that  said 
stuck  was  not  breacby;  tbat  without 
fault,  negligence,  ur  want  of  proper  care 
UD  the  partol  appellant. the  stock  escaped 
fruin  the  pasture  to  an  open  common 
adlotalng,  and  strayed  upon  appellee's 
fleids,  and  damaged  tbe  srowlnflr  crops 
thereon  to  the  amount  of  <17.85.  The  cir- 
colt  court  found  the  defendant  guilty,  and 
rendered  Judgment  for  the  damages  ac- 
cordingly. On  appeal  to  tbe  appellate 
court  this  Judgment  was  affirmed,  (42  111. 
App.  661;)  and  tbat  court  baring  granied 
a  certificate  of  importance,  under  the  Btat- 
ate.  tbe  defendant  below  prosecates  tbis 
further  appeal.  Affirmed. 

John  G.  Drennan  and  J,  C.  McBiide,  for 
appdUant.  Kicks  St  Creigbton,  tor  appel- 
lee. 

SHOPE,  J.  The  propositions  submitted 
to  be  held  by  tbe  trial  court  as  tbe  law, 
and  refused  to  be  held,  fairly  preseut  the 
question  whether  the  owners  of  domestic 
animals  tn  tbis  state  are  required  by  law 
to  keep  them  under  control,  that  no  dam- 
age Is  dune  by  them  to  the  property  of  an- 
other, at  their  peril.  Tbe  circuit  court,  In 
effect,  held  that  it  was  not  necessary  to 
fence  against  stock,  but  that  the  owner 
thfteof  Is  liable  in  damageu  II  they  tres- 
pass upon  tbe  lands  of  others,  whether 
anch  land  Is  Inclosed  or  not,  and  Irrespe^ 
tlveuftbe  reason  or  excuse  for  the  ani- 
mals being  at  large. 

By  the  common  law  every  owner  of  cat- 
tle wds  bound  to  keep  them  from  trespass- 
ing upon  the  close  of  another,  at  hts  peril, 
and  was  answerable  for  their  treapnsHes, 
as  for  his  own.  8  Bl.  Comm.  211 ;  2  Wat. 
Tresp.  S  858;  Cooley.  Torts,  337.  By  sec- 
tion l.c.  28.  Retr.  6t.  of  this  state,  "the 
common  law  of  Gngland,  so  far  as  the 
same  Is  applicable,  and  of  a  general  na- 
ture.and  all  statutes  oracts  of  the  British 
parliament  made  in  aid  ol.  aud  to  supply 
tnn  delects  of,  tbe  common  law.  prior  to 
the  fourth  year  of  James  the  First,  [with 
certain  speclHed  exceptions,]  and  which 
are  of  a  general  nature,  and  not  local  to 
that  kingdom,  shuli  be  the  rnleof  decision, 
and  shall  be  considered  as  in  full  force,  uu- 
tll  rupealed  by  legislative  authurity." 
This  statute,  without  the  ezceptloiis,  was 
passed  by  the  general  convention  of  the 
c*iluny  of  Virginia  May,  1776.  (9  Hen.  St. 
127;)  and  In  Its  present  form  was  carried 
Into  the  legislature  of  the  Indiana  Terri- 
tory by  the  act  of  Septem&er7, 1h07,  (Laws 
1807,c.  24;)  was  In  force  In  the  territory  of 
Illinois,  (1  Pope's  Laws,  111.  T.  p.  84,) 
and  was  re-enacted  by  tbe  flrat  state  leg- 


Islatnre  by  act  ot  Febm'ary  4, 1819,  (TjB' 
1819,  p.  8,)  and  bas  been  retained,  In  t 
tame  form.  In  each  saoceedlog  revision 
the  statute.  The  question  whether  t 
rule  of  the  common  lew  mentioned  w 
In  force  In  this  state  first  came  before  tl 
court  at  Its  December  term,  1848,  In-  See 
r.  Peters,  6  Gllman,  180;  and  It  waa  tbe 
bold,  by  a  divided  court,  never  to  faa 
been  In  force.  It  was  held,  following  t 
construction  placed  upon  the  statu 
adopting  the  common  law  In  Boyer 
Sweet,  8  Scam.  121,  and  Penny  t.  Llttl 
Id.  801,  tbat  the  common  law  was  adap 
ed  and  in  force  "only  In  cases  where  ttai 
law  Is  applicable  to  the  beblts  and  cone 
tlon  of  your  society,  and  In  harmony  wli 
the  genius,  spirit,  and  objects  ofyonri 
stitotlons."  After  showing  the  theu  o 
settled  condition  of  the  vast  prairies  of  tl 
state,  the  scarcity  of  timber  to  fence  thex 
and  their  capability  to  sustain  tbousanf 
of  cattle  upon  the  natural  grasses,  tl 
court  said,  "However  well  adapted  tl 
rule  of  the  common  law  maybe  to  a  dens 
ly-populated  country,  like  England.  It 
surely  but  illy  adapted  to  a  new  countr; 
like  ours,"  and  after  showing  theunlve 
sal  habit  at  that  time  of  Inclosing  fleic 
devoted  to  agrlcnlture,  and  permlttln 
stock  to  run  at  large,  further  say,  "Vf 
should  feel  Inclined  to  hold.  Independn 
of  any  statute  upon  tbe  subject,  on  a< 
count  of  th%  Inapplicability  of  tbe  eon 
mon-law  rule  to  the  condition  and  clrcun 
atancf^  of  onr  people,  that  it  doesnut  an 
never  has  prevailed  In  Illinois. "  But  tl 
court.  In  that  case,  distinctly  placed  li 
decision  upon  the  ground  that  the  Icgli 
lature.  by  tbe  enactment  of  various  sta 
ntes  relating  to  fences  and  inelnsnrve,  e: 
pressly  recognised  the  right  ur  owners  < 
domestic  animals  to  permit  them  to  m 
at  large,  and  had.  as  then  held,  require 
the  proprietors  of  fields  to  surround  thei 
with  a  good  and  sufficient  fence  iiefoi 
theycuuld  maintain  an  action  (or  tbetrei 
pass  of  stock  therrin.  ft  followeA.  ncce 
aarily,  from  tbe  construction  given  thei 
statutes,  that  tbe  common-law  rule  wi 
not  Id  force.  In  the  subsequent  cases  i 
Mlsner  v.  LIghthall,  18  III.  609;  Rallroa 
Co.  V.  Patrhin.  16  III.  ISS;  McCormlck  ^ 
Tate,  20  111.334;  and  othercasffs,— theqae 
tlon  was  more  or  less  directly  prmentet 
and  the  holding  In  Seely  v.  Peterseonslde 
ed  and  approved.  The  question  wosagal 
directly  presented  In  Beaden  v.  Rust, ! 
ill.  186,  (determined  at  the  December  tern 
1866,  of  this  court.)  The  court  there  re 
ognizint;  tbat  the  conditions  which  led  tti 
cnurt  to  hold,  In  184)4,  the  principle  of  tl 
common  la  w  Inapplicable,  because  of  tt 
physical  and  social  conditions  and  babll 
of  tbe  people,  no  longer  existed,  the  det 
sion  was  placed  upon  the  ground  thattt 
law  as  declared  in  Seely  v.  Peters  had  bee 
so  long  acquiesced  in  by  the  people,  an 
the  rule  recognised  by  tbe  l^isleture  1 
the  passage  of  various  acts  conslstei 
with  the  holding  In  that  ease,  tbat  It  b 
longed  to  the  legislative  department  < 
government,  mure  properly  than  the  Jud 
clary,  to  change  It.  And  after  revlewin 
varions  of  such  acts  It  was  said:  "Th 
legislation  established  tbe  fact  tbat  tl 
general  assembly  and  tbe  people  ol  tt 
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state  ondfintand  tbe  law  to  raqniwown- 
US  of  land  to  fence  Bgainet  tbe  depreda- 
tions of  stock,  and  that  all  penioDB  have 
a  rlgb.t  to  permit  their  stock  to  run  at 
large  on  the  high  wayH  aud  com uions,  ex- 
cept so  far  as  they  are  prohibited  by  legis- 
lative Fnactmebt.  *  *  *  The  concluainn 
(row  thedfl  eDactnientB  eeeniB  IrreelsUble 
that  the  people  have  accepted  the  rule  In 
Seely  t.  Peters  as  tbe  law,  and  have  mflDl- 
(ested  DO  dlBpottitlon  to  disturb  It,  except 
Id  particular  localittee,"  A  review  of  the 
legislation  referred  to,  or  the  enactmeDts 
subsequently,  prior  to  the  act  of  1872,  and 
relating  tofencesand  InclneureB.aad  r^u- 
latlng  tbe  right  of  stock  to  ran  at  large  In 
certain  muotclpalltles  and  political  sub- 
divisions  of  tbe  state,  will  be  annecessary. 
It  will  be  found  that  they  recognize  tbe 
law  to  be  aa  held  In  thn  cases  mentioned, 
and  that  acts  of  the  legislature  auchurlz- 
Ing  the  reBtralnlug  ot  domestic  animals 
from  rnnnlug  at  large  In  such  municipal- 
ities and  BUbdlviHlunsformed  exceptions  to 
the  general  rule  and  policy  of  tbe  state. 

But  by  thestatute  now  In  force,  (chapter 
8.  Ber.  St.,)  passed  In  1874.  which  la,  In 
effect,  sections  1  and  2  of  the  act  of  1872, 
(rewritten,)  a  radical  change  wae  made. 
Of  the  caaeea  producing  the  rapid  develop- 
ment ot  the  state,  nothing  need  be  said; 
bat  It  Is  a  matter  of  common  knowledge 
tbat  at  tbe  timeof  the  passageot  tbe  pres- 
ent statnte,  and  long  prior  to  tbat  date,  It 
there  was  vacant  land  upon  which  cattle 
ut  large  might  grase.lt  was  not,  as  a  rule, 
to  be  found  upon  tbe  prairies,  but  In  the 
poorer  iind  timbered  portions  of  the  etate, 
and  tbere  In  only  comparatively  small, 
and  constantly  decreasing,  quantities. 
Tbe  conditions  and  circumstances  of  tbe 
eoDotry  and  people  bad  radically  cbaag«»d 
since  tbe  deraston  of  tbe  Seely  v.  Peters 
case,  and  tbe  reasons  for  rejecting  tbe  rule 
of  the  common  law,  so  far  as  its  exclusion 
wafl  based  upon  the  physical  condition  of 
tbe  state,  and  the  needs  and  habits  of  the 
people,  bad  ceased  to  exist.  It  cannot  be 
doabted  that  it  was  In  view  ut  these 
changed  conditions,  and.  It  may  be  pre- 
BDmM.ln  vlewof  the  holding  in  Headen  v. 
Bast,  tbat  tbe  legislation  of  1874  upon  the 
subject  was  enacted.  Section  1  of  the  act 
of  1674  lnipf>8eB  a  penalty  upon  anypersnn 
suffering  or  permitting  domestic  animals 
to  run  at  large  within  the  atate,  except 
when  autborlzed  as  In  tbat  act  provided. 
Section  2provldes  forsubmitting  tbeques- 
tioo  ol  permitting  animals  to  run  at  large 
to  a  vote  of  the  electors  of  the  county. 
Section  8  relates  to  the  form  ot  the  ballot, 
manner  ot  voting,  and  canvassing  and 
return  of  the  votes.  Kection  4  provides: 
If  a  majority  of  all  votes  cast  in  the  coun- 
ty at  eacb  election  shall  be  for  domestic 
animals,  or  any  species  thereof,  running 
at  large.  It  shall  be  lawful  In  such  county, 
for  domestic  animals,  or  snch  species  there- 
of, to  ran  at  large:  provided,  tbat  If  at 
any  snch  election  the  vote  In  any  precinct 
in  coantles  not  under  township  organiza- 
tion, or  In  any  town  In  counties  under 
township  organization,  or  In  any  Incor- 
oorated  city,  village,  or  town  la  any  coun- 
ty, shall  be  against  domestic  animals,  or 
any  species  tbneo^  nmning  at  laige,  It 
Khalt  not  be  lawful  fbr  such  animals  to  nm 


at  large  In  such  preelnet  or  town,  or  In- 
corporated city,  village,  or  town."  See- 
tlon  5  provides  that,  In  any  county  wber»- 
Id  animals  are  aUowed  to  run  at  large 
pursuant  to  a  vote  theretofore  had,  on 
petition,  etc.,  being  flled  with  the  county 
clerk,  a  vote  may  be  taken  In  any  Incorpo- 
rated city  or  village,  precinct  or  town,  un- 
der the  act,  and.  if  a  majority  of  the  votes 
cast  shall  be  against  animals  running  at 
large,  then  It  shall  not  be  lawful  for  them 
to  run  at  large  In  such  city,  village,  pre- 
cinct, or  town.  Section  6  provldea  that 
the  act  shall  not  be  construed  so  as  to 
prohibit  tbe  running  at  lurge  ot  domestic 
animals  In  any  county,  precinct,  or  town, 
Incorporated  city  or  vlUeKe. "  where  tbe 
same  la  allowed  poraunnt  to  any  election 
held  by  virtue  o!  any  law  In  force  at  tbe 
time  this  act  shnll  take  effect."  Vogt  v. 
Danley,07  111.424. 

Construing  these  provisions  together, 
it  is  manifest,  we  think,  tbat  the  legisla- 
ture Intended  that  only  as  the  result  ot 
anelectlon  at  which  the  question  had  been 
submitted  under  the  provisions  of  this, 
or  some  prior  statute  authorizing  It,  can 
domestic  animals  lawfully  be  at  large 
within  this  state.  Prior  to  tbe  passageot 
this  law,  as  we  have  seen,  the  territory  In 
which  they  were  prohibited  from  running 
at  large  was  an  exception  oiitol  thexen- 
eral  rule.  By  this  atatote  tbat  rule  was 
abrogated,  and  the  general  rule  ot  law 
established  tbat  animals  could  not  law- 
fully be  at  large  within  the  state  except 
within  such  political  subdivisions  as  the 
people,  by  an  affirmative  vote,  bad  for- 
mally expreesed  their  desire  tbat  such  an- 
imals should  be  permitted  to  run  at  large. 
All  other  running  at  large  ot  stock  upon 
the  highways  or  commons,  or  upon  the 
land  ot  others  than  the  owner,  without 
license.  Is  made  unlawlul.  Unduubtedly. 
as  suggested.  In  proceeding  under  the  first 
section  ot  the  act,  it  will  be  necessary  to 
show  that  tbe  stcick  was  at  large  by  tbe 
permission  or  through  tbe  fault  of  tbe 
owner.  To  Impose  the  penalty  therein 
prescribed,  some  guilty  Intention  to  vio- 
late tbe  law,  or  wllltul  neglect  of  the  duty 
imposed,  mast  be  shown.  Case  v.  Hall,  Zt 
ni.  632;  Kinder  v.  Gillespie,  OS  III.  88.  But 
this  does  not  affect  the  question  being  con- 
sidered. Tbestock  at  large,  with  or  with- 
out tbe  knowledge  or  consent  of  tbe  own- 
er, Is  unlawfully  and  wrongtuUy  at  large, 
unless,  by  an  afflrmatlve  vote,  tbe  county, 
city  or  vIllaRe,  precinct  or  town,  has  been 
excepted  outot  the  general  rule  and  policy 
ot  tbestate.  It  Is  thus  seen  that  every 
reason  assigned  in  former  decisions  tor  tbe 
exclusion  of  tbe  common-law  rule  has 
ceased  to  exist.  The  nffect  ot  the  act  of 
1874  was  to  remove  every  Impediment 
found  bytbeeonrtto  exist  In  Hearten  v. 
Rust,  supra,  to  the  adopting  of  tbe  com- 
moo-law  rnlein  tbis  state.  If  the  princi- 
ple of  tbe  common  law  requiring  tbe  own- 
er ot  cattle  to  keep  them  on  his  own  land 
at  bis  peril,  which  la  based  upon  that 
other  principle  lying  at  tbe  foundation  of 
the  right  to  possess  and  ^oy  property  in 
clviliaed  aodety  "tbat  each  shall  so  use 
bis  own  as  not  to  Inflict  Injury  uptm  an- 
other." was  In  conflict  with,  tbe  legisla- 
tion of  tbe  state,  or  opposed  to  Ita  lecbda- 
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tlve  poller  prior  to  tbe  act  of  1874,  It  cao' 
notbeaatd  to  be  Id  conflict  with,  or  op- 
posed to,  the  policy  nt  tbat  law  wblch 
makes  tbe  running  at  large  ol  Htock  an- 
lawlol,— tbe  rule  and  policy  of  the  state. 
Tbe  principle  of  the  common  law  Is  In 
harmony  with  existing  statates.  and,  as 
we  ha  ve  seen,  applicable  to  the  bablta,  clr- 
curastances,  and  conditions  of  tbe  people. 
It  Is  fairly  to  be  presumed  that  this  legis- 
lation was  Indoeed  by  the  cbauged  condf* 
tlonof  theclrcumstances.  The  court  bad, 
Just  prevloaa  to  the  passage  of  tbe  present 
law,  which  Is  sections  1  and  2  of  the  act  of 
1872,  (rewritten,)  while  recngnlElng  this 
chdnge  In  the  physical  conditions  uf  the 
state  and  the  habits  of  Its  people,  declined 
to  recede  from  the  doctrine  of  Seely  v. 
Peters,  because  of  the  leglBlatlve  policy  of 
tbe  state.  And  finding,  ai  we  do,  that 
tbe  lefiislature,  by  the  act,  removes  the 
Impediment  found  In  Headen  v.  Bust  to 
exist  to  the  adopting  of  the  common-law 
principle,  it  Is  to  be  presumed  that  the 
purpose  was  to  render  the  principle  ap- 
plicable. We  are  of  opinion  that  the 
effect  has  been  tbat.  by  virtue  of  the  stat- 
nte  adopting  the  common  law,  this  prin- 
ciple has  become  the  rule  of  decision  In 
this  state.  That  this  was  the  intention 
of  the  legislature.  Is,  we  think,  further 
evinced  by  the  contemporaneous  l^sla- 
tlon.  At  the  same  ecHslon  of  the  legisla- 
ture, section  20,  c.  64,  ("Fences,")  was 

gassed  In  Ilea  of  section  15,  c.  51.  of  tbe 
lerlsed  Statutes  of  1845.  After  re-enact- 
ing. In  substance,  the  original  secthm. 
providing  for  the  recovery  of  damages 
done  by  domestic  animals  breaking  Into 
incloBures,  the  fence  being  good  and  snffi- 
elent.  there  was  added :  "Tblssectlon  shall 
not  be  construed  to  require  such  fence  In 
order  to  maintain  an  action  for  Injuries 
done  by  animals  running  at  large  con- 
trary to  law."  And  section 21  of  the  same 
chapter  was  also  added,  which  provides 
tbat  If  any  such  animal  shall  break  into 
an  Inclosure.  etc.,  "or  shall  be  wrongfully 
npon  the  premises  of  another,"  the  owner 
or  occupant  of  such  premises  may  take 
and  keep  such  animal  nntll  damages, 
with  reasonable  charges  for  keeping,  are 
paid,  etc.  The  provisions  clearly  contem- 
plate that  animals  may  be  mnning  at 
large  contrary  to  law,  and  wrongfully  up- 
on the  land  of  another,  Irrespective  of 
whether  Inclosed  or  not.  In  the  case  of 
Leev.  Bnrk,  16  Hi.  App.  661.  It  was  held, 
aa  early  as  1884,  that  the  effect  of  the  act 
of  1874  was  the  practical  re-enactment  of 
the  common-law  principle,  and  tbat  since 
the  passage  of  that  act  any  locality  where 
domestic  animals  are  not  permitted  by  a 
vote  taken  under  tbe  statute  to  run  at 
large,  "every  man  mnst  keep  hlH  cattle 
from  bis  neighbor's  premises,  or  respond 
In  damagea  for  Injuries  committed  by 
them."  The  same  rule  Is  announced  In 
Birket  v.  WllIlRma.  3U  III.  App.4ei.  Nei- 
ther of  tbese  cases  came  to  this  court,  and 
tbe  conclusion  there  reached  would  seem 
to  have  been  acquienced  In  by  the  bar  and 
people  of  the  state.  The  qnestlon  la  for 
the  first  time  presented  to  this  court. since 
the  passage  of  the  present  laws  relating 
to  domestic  animals;  and  we  are  of  opin- 
ion that  tbe  eommon-law  rule  has,  since 


the  passage  of  that  act,  been  In  force 
this  state,  and  tbat  tbecoarts  below  ba 

therefore  decided  correctly. 

Other  errors  are  assigned,  but.  la  vie 
of  the  holding,  they  become  wholly  aali 
portant^and  need  not  be  considered.  T 
Judgment  of  tbe  appellate  court  will  I 
atUrmed. 

BAILEZ,  C.  J.,  dlasenta. 


(14S  111.  3 

OBAYBEAIi  et  al.  v.  GARDNER  et  aL 
(Supreme  Court  of  IlUnois.    Jane  19,  189 
Contest  or  Wili.— Etidbkcb— iNSTKucrioim 

1.  Upon  trial  of  a  suit  in  eqaity  to  conU 
the  validity  of  a  will  the  admiBnoa  in  evideti 
of  the  order  admitting  the  will  to  probate 
harmless  error  where  the  order  expressly  sta1 
that  tbe  wiU  was  admitted  to  probate  on  t 
evidence  of  the  subscribing  witnesses  aloi 
and  both  socb  witnesses  testi^  in  the  salt  I 
fore  the  order  is  offered  in  evidence. 

2.  Where  the  only  question  submitted 
the  jury  is  as  to  tbe  testator's  sanity,  the  d 
execution  of  the  will  is  not  in  issue,  and  : 
structiooB  which  assume  that  the  will  « 
duly  executed  are  not  erroueous  on  tbat  i 
count. 

3.  Whore  the  object  of  an  instruction 
not  to  define  testamentary  capacity,  but  to  : 
form  the  jury  that  a  testator  may  devise  I 
property  as  be  [deases,  it  is  not-  necesaaiy 
repeat  in  every  clause  that  a  testator  must 
of  sound  mind  and  memory,  especially  wlu 
other  instmctiona  fully  cover  that  point. 

4.  It  is  proper  to  instruct  tbe  jury  tb 
the  burden  of  proof  is  upon  the  defendant 
prove  by  the  attesting  witnesses  that  the  testal 
was  of  sound  mind  and  memory  when  he  sign 
the  will,  and  that,  if  they  make  such  proof,  i 
burden  of  establishinK  want  of  mental  capaci 
shifts  and  devolves  upon  the  contestants,  a 
that  before  the  jury  could  find  against  the  « 
they  must  find  from  a  preponderance  of  the  e 
deuce  that  the  said  testator  did  not  have  su 
cient  mind  to  make  the  alleged  will;  and 
considering  all  tne  evidence,  they  should  fi 
the  evidence  erenlr  balanced  on  that  questit 
ther  should  find  the  paper  offered  in  evidex 
to  be  tbe  will  of  said  testator.  Wilbar  t. 
bur,  21  N.  B.  Rep.  1078,  129  HI.  392.  follow* 

5.  Inconsistency  between  different  instn 
tions  is  harmless  error  where  the  inconaistai 
arises  from  error  bt  tbe  instmction  in  fai 
of  the  appelant. 

Appeal  from  appellate  eoort,  tblrd  d 

trict. 

Bill  by  Alice  Graybeal  and  otb( 
against  Jennie  P.  Gardner  and  otbei 
Defendants  obtained  a  decree^  wbtcb  w 
affirmed  by  the  appellate  court.  Vo 
plalnants  appeal.  Affirmed. 

H.  W.  Masters  and  Gray  &  Waggoni 
for  appellants.  D.  Abbott  and  Grant 
Cblperfleld,  for  appellees. 

WILKIN,  J.  This  was  a  bill  la  che 
eery  by  appellants  against  appellees  a: 
others  In  tbe  circuit  court  uf  Fulton  coo 
ty  to  the  December  term,  1891,  to  contf 
the  validity  of  the  last  will  aiid  tesi 
ment  of  Harrison  Putman.  deceased.  T 
bill  alienees  that  the  complainants  e 
grandchildren  ol  Harrison  Potman,  wli 


*  Reported  by  Loub  Bolsot.  Jr.,  Bso*  1 
Chicago  bar. 
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"on  the  8tb  day  of  April,  1890,  executed  a 
certain  lastrameDC  In  writing,  purportlne 
to  be  hiB  last  will  and  testament,  and 
arterwarde.  on  tbe  18tb  day  of  Jaoe,  1891, 
departed  thltt  life,  leaving  the  complaln- 
anta  and  delMndante  as  liis  heirs  at  law; 
that  by  said  alleged  will  all  of  de<redent*8 
real  and  personal  property  was  dertsed 
and  bequeathed  to  tbe  defendants,  and 
none  to  complainants;  that  ou  theSSth 
day  of  Auguat.  1891,  said  writing  was  ex- 
hibited to  the  circuit  court  of  said  county 
for  probate,  on  appeal  from  the  county 
court,  where  probate  was  refused;  that 
Harrison  Pntman,  at  the  time  be  executed 
Huch  alleged  will,  was  not  of  sound  mind 
and  memory,  but,  nn  the  contrary,  waa  in 
bis  dotage,  and  his  mind  and  memory 
was  so  Impaired  as  to  render  him  wholly 
Incapable  of  making  any  Just  and  proper 
distribution  of  his  estate."  Appellees 
answered  the  bill,  admitting  complain- 
ants are  the  grandchildren  of  decedent, 
the  execution  of  tbe  Instrument  In  writing 
by  Harrison  Putman,  and  his  death,  as 
alleged  in  tbe  bill;  that  complainants 
and  defendants  are  bis  heirs,  and  that 
nothing  was  devised  or  bequeathed  fo 
coinplalnauts;  also  the  probate  ot  the 
will;  bat  denying  that  at  the  time  of  the 
execrition  of  sucli  will  decedent  was  not 
of  sound  mind  and  memory,  and  In  his 
dotage,  and  alleging  the  truth  to  be  that 
at  the  time  he  was  In  the  possession  and 
exercise  of  all  hla  mental  faculties,  and 
folly  nnderstuod  what  he  was  doing;  and 
denying  that  complainants  are  entitled 
to  the  relief  prayed.  Other  defendants  to 
tbe  bill,  failing  to  ansMer,  were  defaulted. 
On  tbe  bill  and  answer  an  Issue  of  fact 
was  made  up,  and  tried  by  a  Jury,  as  pro- 
vided by  statute  la  such  case,  reanlting  in 
a  verdict  "that  tbe  paper  offered  In  evi- 
dence by  the  proponents  was  tbe  last  will 
and  testament  of  Harrison  Putman,  de- 
ceased." A  motion  by  complainants  for 
a  new  trial  was  overruled,  and  a  decree 
entered  dismissing  the  bill  at  their  coats. 
On  appeal  tbe  appellate  court  of  tbe  third 
district  affirmed  that  decree. 

A  copy  ot  tbe  will,  made  an  exhibit  to 
tbe  bill,  is  In  tbe  following  langnage :  "  I, 
Harrison  Putman,  ot  Canton,  In  the  coun- 
ty of  Fulton,  and  state  of  Illinois,  do 
make  and  declare  this  to  be  my  last  will 
and  testament:  First.  I  direct  that  all 
my  Just  debts  and  funeral  expenses  be 
first  fully  paid.  Second.  I  give  and  be- 
queath to  my  beloved  daughter  Caroline 
Thompson  two  thousand  dollars  In 
money.  Third.  I  give  and  bequeath  to 
my  beloved  daughter  Jennie  P.  Gardner 
two  thousand  dollars  In  money.  Fourth. 
I  give  and  bequeath  to  my  beloved  daugh- 
ter Mary  Gardner  two  thousand  dollars 
In  money.  Fifth.  I  give  and  bequeath  to 
my  beloved  dangfater  Ella  King  two 
thousand  dollars  in  money.  Sixth.  It  Is 
my  will  that  the  above  legacies  shall  be 
paid  first,  as  sonn  as  practicable  after  my 
decease,  and  after  the  payment  of  thn 
above  legacies  I  desire  that  all  my  prop- 
erty remaining,  both  real  and  personal, 
shall  be  divided  equally  between  my  seven 
children,  to  wit,  Francis  B.Pntman, Caro- 
line Thompson,  Martin  Fntman,  4ennie 
P.  Gardner,  Mary  Gardner,  Ella  King, 
T.S4HAnalO— 34 


and  Charles  Putman.  Seventh.  It  Is  my 
will  that  there  be  no  administration  upon 
my  estate,  and  that  my  said  children,  as 
above  named,  shall  adjust  all  matters  in 
connection  with  my  estate  among  them- 
selves, as  above  directed.  In  witness 
whereof  I,  Harrison  Putman,  have  here- 
unto set  my  baud  and  seal  this  8th  day  of 
AprU,  A.  D.  1890."  It  was  witnessed  In 
thensuHl  form  by  M.  Walker  and  Joseph 
Krieke.  It  appears  that  Joseph  Kriske, 
though  stating  that  be  witnessed  the  will, 
failed  to  declare  on  oath  or  affirmation 
before  the  county  court  thnt  he  "believed 
the  testator  to  be  of  sound  mind  and 
memory  at  the  time  of  signing  and  ac- 
knowledging the  same,"  and  for  that  rea- 
son  the  will  was  not  admitted  to  pio- 
bate  in  that  court.  On  appeal  to  the  cir- 
cuit court  It  was  duly  admitted  to  pro- 
bate, as  Is  provided  by  itectlon  18  of  tbe 
statute  of  wills  in  cases  ot  appeal,  etc. 

On  the  trial  of  the  Issue  In  this  case,  the 
court  permitted  the  defendants,  over  the 
objection  of  complainants,  to  read  to  the 
jury  tbe  order  of  tbe  circuit  court  admit- 
ting tbe  will  to  probate,  and  this  ruling  Is 
tbe  first  assignment  of  error  relied  upon 
by  appellants  to  reverse  tbe  decree  below. 
We  held  in  the  case  of  Purdy  v.  Hall,  134 
111.  809,  25  N.  E.  Bep.  645,  that  It  was  error 
to  permit  the  defendants  to  a  bill  like  this 
to  Introduce  In  tivldence  the  order  of  the 
county  court  admitting  the  contested  will 
to  probate.  What  was  there  said  will  ap- 
ply wltb  equal  force  to  the  admissibility 
of  such  an  order  of  tbe  circuit  court  on 
appeal,  and  It  must  be  conceded  that, 
where  tbe  appeal  Is  by  the  proponents  of 
the  will,  tbey  being  allowed  on  such  ap- 
peal to  Introduce  any  evldnnce  competent 
to  establish  a  will  in  chancery,  (section 
13,  supra, )  there  may  be  stronger  reason 
for  holding  such  evidence  incompetent. 
We  said,  however.  In  tlie  Purdy  Case,  we 
do  not  wish  to  be  understood  as  boldiug 
that  the  Introduction  of  socb  Improper 
evidence  would  In  all  cases,  ur  even  in  that 
case,  of  itself  be  reversible  error.  It  is  Im- 
possible to  see  how  tbe  slightest  Injury 
could  have  resulted  to  appellants  from 
theerrorcomplalnedof.  They  bad  alleged 
In  their  bill  that  such  an  order  was  made, 
and  therefore  tbe  mere  proof  of  Its  exist- 
ence was  harmless.  Before  it  was  offered 
In  evidence,  both  of  tbe  subscribing  wit- 
nesses bad  testified  in  the  most  positive 
manner  to  every  fact  necessary  to  admit 
tbn  will  to  probate,  and  the  will  Itself, 
without  objectlun,  had  been  admitted  In 
evidence.  The  order  recited  no  evidence 
whatever  bearing  upon  the  iKsue  before 
the  jury,  cxrept  that  said  subscribing  wit- 
nesses testified  that  they,  as  witnesses, 
and  at  tbe  request  of  the  leatator,  saw 
him  sign  tbe  writing  as  bis  last  will,  and 
that  they  signed  tbe  same  as  witnesses, 
"and  that  they  believed  that  said  Harri- 
son Pntman,  the  testator,  was  at  the  time 
of  signing  and  acknowledging  the  said 
last  will  and  testament  of  sound  mind  and 
memory."  In  other  words,  the  order  as 
read  tu  the  jury  expressly  stated  that  the 
will  was  admitted  to  probate  In  thecircnic 
court  on  the  evidence  of  tbe  subscribing 
witnesses  alone.  If  the  will  bad  been 
probated  In  tbe  county  court,  a  certlfleate 
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of  the  evidence  of  tliese  wltneeaea  would 
hHTe  been,  prima  lacle  proof  of  tbe 
validity  of  tM  will,  raiaing  a  preaamptton 
of  tbe  competency  of  tbe  teatator,  until 
dlsprored  by  otUer  evidence.  Rigg  t.  Wil- 
ton, 18  III.  15;  Holloway  v.  Galloway,  61 
III.  159;  Carpenter  v.  Calvert,  83  III.  62; 
Wilbur  V.  Wilbur.  129  HI.  396,  21  N.  E.  Rep. 
1076.  Tbe  testimony  of  tbwe  wltnesBeit, 
Riven  In  peraon  before  tbe  Jury,  ahould. 
under  tbe  tacts  and  rlrcuin stances  of  tbls 
case,  be  slveu  no  lees  welKbt  than  a  mere 
certificate  of  It  would  bave  been  entitled 
to  if  tbey  bad  proved  the  execution  of  tbe 
will  when  called  la  the  county  court. 
Having  made  a  prima  facie  case,  then,  by 
tbe  evidence  of  the  subBcrlblng  wltneBses 
and  the  Introduction  of  the  will,  tbe  recital 
that  those  witnesses  bad  sworn  to  the 
same  facts  b^ore  added  nothing  to  the 
weight  of  their  testimony.  Their  evt* 
dpuce,  wltb  or  without  the  recital,  made 
a  prima  facie  case  for  the  proponents,  and 
nothing  more.  The  error,  therefore,  of 
allowing  the  objectionable  order  to  be 
read  to  tbe  Jury,  should  not  operate  to  re- 
verse the  decree  below. 

Ulslnelated  that  tbe  verdict  of  the  Ju- 
ry Is  contrary  to  tbe  evidence.  Counsel 
for  Hppellanta  Hny  that.  In  order  to  make 
out  a  prima  facie  caae.  the  proponents  of 
tbe  will  were  bound  tu  show  that  the  will 
was  Id  writing,  and  signed  by  the  testa- 
tor, attested  by  two  or  more  credible 
wltneeiies;  that  two  witnesses  testify  that 
they  saw  the  testator  sign  the  will  in 
tbelr  presence,  and  that  tbey  believe  the 
testator  was  of  sound  mind  and  memory 
at  the  time  of  signing  or  acknowledging 
the  same.  That  these  matters  of  form 
and  proof  are  essential  to  tbe  validity  of 
a  will  In  this  state  Is  true,  but  It  does  not 
follow  that  they  were  In  Issue  In  this  case. 
But  a  single  question  was  submitted  to 
tbe  Jury,  via.  the  soundness  of  tbe  mind 
and  memory  of  tbe  testator  at  tbe  time  he 
executed  the  will  which  the  bill  alleges  he 
made.  On  that  iRsue  the  evidence  1^  vo- 
luminous and  conflicting.  NoneoF  the  wit- 
nesses were  experts.  The  rulels  that  such 
witnesses,  "after  detailing  the  facts  on 
which  an  opinion  Is  based,  may  give  to 
the  Jury  that  uplnlou,  to  tie  received  by 
them  and  to  be  valued  by  tbem  according 
to  tbe  IntelllgBnee  of  the  witness,  and  his 
own  capacity  to  form  the  opinion.*  Hoe 
V.  Taylor,  45  111.  485.  Tented  by  this  rule, 
the  evidence  of  many  of  tbe  witnesses  on 
either  side  is  of  no  value  whatever. 
Tberels  no  dlfllcuUy  In  reaching  tbe  con- 
clusion that  Harrison  Futman  was  en- 
dowed by  nature  wltb  a  vlgoroua  Intel- 
lect and  strong  will  powers,  and  that 
these  faculties  remained  unimpaired  to 
the  time  of  his' death,  evcept  as  ttiey  be- 
came enfeebled  by  old  age.  Some  ol  tbe 
wltuesses  testifying  on  hetaalf  of  conteat- 
antH  describe  blm  as  being  affected  with 
senile  dementia,  or  In  a  state  of  second 
cblldhood,  about  tbe  time  the  will  was 
executed,  but  it  Is  very  difficult,  If  uot  Im- 
possible, from  tbelr  testimony  to  reach 
tbe  conclusion  that  at  the  time  his  mlud, 
when  directed  to  an  ordinary  business 
traDsactlon.  was  not  fully  capable  of  com- 
prehending and  understanding  It.  The 
clear  preponderanee  ul  all  tbe  evidence  la 


that  he  was  then  of  sound  mindand  mem- 
ory, within  tbe  decisions  of  this  court  de- 
fining  testamentary  capacity.  Tbere  Is 
no  evidence  whatever  In  tbe  record  tend- 
ing to  show  that  he  did  not  know  the 
character  and  value  of  bis  pruperty,  or 
that  be  did  not  remember  the  natural  ob- 
jects of  his  bounty.  True,  be  gave  noth- 
ing by  his  will  to  bis  grandchildren,  but 
that  fact  does  not  prove  that  he  bad  for- 

f otten  them.  Snow  t.  Benton,  28  III.  306. 
t  cannot  be  said  that  tbe  will  waa  an 
Irrational  one,  anless  we  hold  all  wills  un- 
reasonable which  do  not  distribute  the 
testator's  property  equally  among  bin 
heirs  at  law.  There  is  no  pretense  that 
the  will  was  not  written  according  to  tbe 
testator's  own  dictation.  It  Is  very  sim- 
ple In  form,  and  easily  onderstood.  The 
question  for  the  Jury  was  "whether  the 
mind  and  memory  of  tbe  testator  waa 
sufficiently  aonnd  to  enable  blra  to  know 
and  understand  the  business  In  wlilcb  be 
was  engaged  at  the  time  be  executed  the 
will,  Judging  his  competency  of  mind  by 
tbe  nature  (rf  tbe  act  to  be  done,  and  a 
consideration  of  all  tbe  circumstances  of 
tbe  case.**  Trlsh  v.  Newell,  62  ill.  196.  It 
was  uot  necessary  that  be  should  have 
retained  all  his  vigor  of  mind  and  memo- 
ry in  order  to  make  a  valid  will.  Yoe  v. 
McCord,  74  111.  33;  Eugllsb  v.  Porter.  109 
111.  285;  Rice  v.  Hall,  120  111.  5117.  12  N.  E. 
Rep.  236;  OutId  v.  Hull,  127  III.  52H.  20  N. 
E.  Rep.  665;  Campbell  t.  Campbell.  130  III. 
466,  22  N.  E.  Rep.  630.  We  think  therein 
diet  on  the  question  submitted  was  In  ac- 
cordance with  the  weight  of  the  evidence. 

It  is  Insisted  that  the  court  erred  in  giv- 
ing instructions  on  behalf  of  proponents 
numbered  2,  3,  5.  6,  8,  83^,  and  9.  The 
criticism  made  upon  tbe  second  Is  without 
force.  The  object  of  that  instruction  was. 
not  to  deAne  testamentary  capacity,  but 
to  Inform  the  Jury  that  a  person  may  dis- 
pose ot  his  property  by  will  as  he  pleases. 
It  was  not  necessary  to  repeat  In  every 
clause  of  It  tbat  a  testator  must  be  of 
sound  mind  and  memory.  Other  Instruc- 
tious,  given  both  at  the  request  of  contest- 
ants and  tbe  defeudanta,  fully  eovsred 
that  point.  Tbe  objectlona  nrfi^  to  tbe 
otherinetructlons  except  the  ninth  assume 
that  tbe  formal  execution  of  the  wUl,  vis. 
its  being  In  writing,  and  signed  by  tbe 
testator,  attested  by  two  or  more  wit- 
nesses, etc.,  was  In  Issue  before  tbe  Jury, 
and  Itissald  "tbese  tnstructlons  assume 
tbat  tbe  testator  executed  said  wUt, 
thereby  taking  from  tbe  Jury  the  question 
of  whether  be  signed  It  or  not.**  Am  be- 
fore stated,  no  such  question  was  submit- 
ted to  the  jury,  either  by  the  pleadings  or 
proofs.  **  The  question  whether  a  will  has 
been  executed  with  all  the  proper  fnrmall- 
tles  Is  one  of  law,  and  not  of  fact,  which  a 
Jury  can  coaedder."  Roe  T.Taylor,  supra. 
The  only  substantial  objection  urged 
against  the  ninth  Is  that  It  in  effect  pat 
the  burden  of  proof  on  appellants  upon  the 
wholecuBP,  when  It  Is, in  the  first  Instance, 
upon  proponents.  The  Instruction  Ones 
tell  the  Jury  that  the  burden  of  nroul  la 
upon  the  defendauta  to  prove  by  ibe  at- 
testing witnesses  that  the  tMtator  vas  ol 
sound  mlud  and  memory  at  the  time  of 
signing  the  will,  lo  order  to  make  o  prima 
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facie  ease  estahllsblDs  thewni;  bnttbat* 
U  tbey  bad  made  ancb  proof,  then  the  bur- 
den of  estahUabtns  tbe  want  of  mental  ca- 
paclt/  was  sbifted.aDd  devDlved  apon  the 
contestante,  and,  before  they  could  flod 
aiEaiQBt  tbe  will,  they  "mvat  And  from  the 
preponderanee  of  the  erldencc  that  said 
Harrison  Putmaii  did  not,  on  tbe  8th  day 
of  April,  189U.  have  snfflclent  oilnd  and 
memory  to  make  and  execute  tbe  alleged 
will;  and  ir,  after  yon  nball  baveconBtd- 
ered  all  Cbeevldence  in  thecaae  fortbe  puN 
pose  of  fuwertalnlna  therefrom  whethertbe 
aald  Harrison  Fntman  bad  sufficient  mind 
and  memory  to  make  nach  will,yoaBbould 
Una  the  evidence  evenly  balanced  on  that 
question,  as  to  whether  be  bad  at  that 
time  Hufllclent  mtnO  nnd  memory  to  make 
Bucb  win,  you  should  find  that  said  paper 
offered  Id  evidence  is  tbe  will  of  said  Har> 
rison  Putman."  Tbe  inatrnetlon does  not 
differ  materially  from  the  one  quoted  arid 
approved  In  Wilbur  v.  Wilbur,  128  111.  SUS^ 
31  N.  E.  Rep.  1076,  In  commentlngr  upon 
which  we  aald:  "Therale.asatated  In  cble 
instruction,  throws  the  burden  of  proving 
the  sanity  of  the  testator,  in  tbe  flrst  in- 
atuncetOn  tbe  party  aasertlng  the  validity 
of  the  will;  yet,  altera  prima  faele  eaae 
has  been  once  made  one  by  the  evidence  of 
tbe  subscribing  witnesses,  It  throws  tbe 
weight  of  tbe  legal  presumption  of  sanity 
Into  the  scale  In  favor  of  the  proponent, 
from  which  it  necessarily  results  that  upon 
the  whole  case  the  burden  of  proof  rests 
upon  the  contestants,"  and,  so  under- 
stood, It  was  held  to  annouuce  tbe  correct 
rule  as  to  the  burden  of  proof;  citing  Car- 
penter V.Calvert,  88  111.  63.  It  Is  true  that 
several  other  Instructions  given  on  behalf 
of  propuneuts,  and  one  on  behalf  oIcon> 
testants,  place  the  burden  of  proof  as  to 
BountlnesB  of  mind  and  memory  upon  tbe 
detendantSf  but  that  lean  error  in  appeK 
lants'  favor.and  one  of  wbleb  they  cannot 
complain.  A  general  objection  Is  made  to 
tbe  modlflcatloD  of  two  of  the  Instructions 
asked  on  behair  of  tbe  appellants,  bat  we 
discover  no  error  In  that  regard. 

Among  the  reasons  assigned  In  support 
of  the  motion  fora  new  trial  it  waaalleRed 
that  members  of  tbe  Jury,  daring  tbe  prog* 
ress  of  tbe  trial,  accepted  from  the  defend- 
ants, or  their  agents,  intoxicating  llqnors, 
and  drank  the  same;  that  the  Jury  were 
Improperly  Influenced  by  persons  acting 
fur  tbe  defendants;  that  the  verdict  of  the 
Jury  was  the  result  ot  improper  influences; 
and  it  is  very  earnestLv  insisted  that  the 
circuit  court  erred  in  refusing  to  grant  a 
Dew  trial  for  thesereasons.  lo  support  of 
the  motion,  and  in  denial  of  the  charges 
therein  made,  a  volume  of  affldavlta  was 
filed.  The  controversy  In  purely  one  of 
fact;  the  defendants  denying  most  posi- 
tively that  they  furniehed  Intoxicating 
liquors  to  any  member  of  the  Jury,  directly 
or  indirectly,  or  that  they  attempted  la 
any  way  or  manner  whatever  to  Influence 
it  in  Its  verdict.  Some  of  tbe  affidaFits 
filed  in  support  ot  tbe  motion  tend  to 
prove  that  one,  and  perhaps  two,  of  the 
Jurors  drank  liquor  during  the  trial,  which 
they  thought  was  furnished  by  persons 
acting  In  the  interest  ot  the  defendants; 
bat  conoter affldavlta  are  to  the  contrary. 


After  reading  the  affidavits,  we  are  satla- 
fled  that  the  alleged  misconduct  of  mem- 
bers of  the  jury  and  of  tbe  defendants,  or 
otbertf  acting  In  their  behalf,  was  not  ea- 
taljlisbed.  There  is  an  otter  abaence  of 
proof  that  the  verdict  was  the  resalt  of 
misconduct.  On  the  whole  record  we  are 
of  opinion  that  the  decree  of  tbe  circuit 
court  Isrlght^and  that  the  Jndgmeot  ot 
tbe  appellate  court  should  be  affirmed. 


(T  Ind.  App.  6S8) 

UHIOAGO  ft  B.  R.  CO.  OLSEN. 

lAwHniB  Oomt  of  InAona.    June  20^  18»3.> 

CiBaiKBd  —  SraonoN  of  pASssifesB  —  Rb-hhvbt 
or  Teain. 

Where  a  person  who  icets  on  an  express 
car  without  haviD^  purchased  a  ticket,  and  r&- 
mains  thereou,  in  violation  of  the  company's 
mice,  is  ejected  from  the  train,  and  he  After- 
wards  re-entov  it,  and  is  carried  to  his  desti- 
nation, he  reodrw  the  full  benefit  of  the 
tr&et  of  carnage,  if  it  was  a  valid  oo^ 

Appeal  from  circuit  eonrt.  Lake  county; 
William  Johnston,  Judge. 

AcctoD  by  Andrew  Olsen  against  the 
Chicago  ft  Erie  Railroad  Comijany  to  re- 
cover damages  for  tbe  wrongful  ejection 
t)t  plaintiff  from  defendant's  train,  on 
which  plaintiff  claimed  to  be  a  passenger. 
From  a  judgment  entered  on  the  verdict 
of  a  jury  In  favor  of  plalatifT,  defendant 
appeals.  Reversed. 

Otto  Gresham  and  J.  W<  Toache,for  ap- 
pellant. R.  Gregory,  for  appellee. 

BEINHARD.J.  The  facta  in  this  ease, 
and  the  legal  prIncipIeB  to  be  applied  to 
them,  are  In  all  essential  partfculars  like 
those  in  the  case  of  Railroad  Co.  v.  Field, 
(decided  June  IC,  lSd8.bythis  court.)  R4  N. 
£.  Rep.  406.  That  case  was  reversed  opon 
the  special  verdict  of  the  jury.  In  the  pres- 
ent case  there  was  no  special  verdict,  but 
tbe  evidence  is  in  the  record,  and  does  not 
maka  any  stronger  case  for  tbe  appellee 
than  the  special  verdict  In  tbe  case  cited. 
The  appellant's  motion  for  a  new  trial  In 
this  case  was  grounded  upon  the  canse,  in 
part,  that  the  evidence  was  insnfficlent  to 
sustain  tbe  verdict.  The  overruling  of 
that  motion  is  one  of  the  errors  aBsigned. 
We  think  tbe  motion  should  have  been 
sustained.  There  Is  this  difference  in  the 
facts  of  the  two  cases:  that  in  the  case  at 
bar  the  appellee  was  not  compelled,  as  he 
avers  in  his  complaint,  to  walk  to  Ham- 
mond, bat  be  admits  that  be  re-entered 
the  train,  and  was  carried  opon  it  to  said 
place,  and  this  waw  tbe  uncontradicted  ev- 
idence.  Tbe  only  shadow  of  a  cause  ot  ac- 
tion upon  which  be  could  recover,  there- 
fore, is  that  the  conductor  compelled  him 
to  leave  tbe  train  for  a  moment  or  two. 
After  tbls  be  re-entered,  and  rode  to  Ham- 
mond. If  his  contract  of  carriage  was 
valid,  he  got  tbe  full  benefit  of  it.  Tbe 
theory  of  bis  complaint  Is  tbe  failure  of  tbe 
appellant  to  carry  him  according  to  con- 
tract. He  can  recover  upon  no  other 
theory.  Judgment  reversed,  with  instruc- 
tions to  tbe  lower  court  to  grant  the  ap- 
pellant a  new  trial. 
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EAQELBT  t.  BYANSVILLB  ft  T.  H.  B. 
00. 

(Appellate  Court  of  Tadiana.    Tone  20,  1893.) 

Bbtibw  om  ArtMAi.  —  Wxiobt  avd  Suvticibkct 
or  Etidbnoi  —  Ebrokboub  Ikbthuotioms— Ob- 
JKOTiosa  Waivbd — Nbw  Trial. 

1.  A  Terdict  will  not  be  disturbed  on  ap- 
peal, where  there  1b  evidence  in  the  record  war> 
ranting  the  name. 

2.  lOrroT  in  girlnf'  instmctiona  la  waived 
1^  failure  to  discuss  the  same. 

U.  Where  a  motion  for  a  new  trial  j<rfn8 
all  the  instructions  without  separatins  or  point- 
ing oat  any  one  as  erroneoas,  an  assignment 
of  error  as  to  certain  of  such  Instructions  can 
only  be  maintained  by  showing  that  all  are  In- 
correct. 

4.  iDBtnictiona  which  do  not  fully  and  cor- 
rectly Btate  the  law  applicable  to  the  evidence 
under  the  laanes  are  properly  refused. 

Appeal  frum  circuit  court, Davleas  eoan- 
ty:  D.  J.  HefroD,  .liidfce. 

Action  bj  Jameti  E.  KaekleragalDBt  the 
EvansTllle  &  Terre  Haate  Railroad  Com- 
panr-  JudjeniMitlordeiendaDt.  Plaintiff 
appeals.  Affirmed. 

Gallop  ft  KenalnRer  aud  C.  K.  Thorp,  for 
appellant.  John  E.  iKlehart,  Edwin  Tay- 
lor, and  Gardiner  ft  Taylor,  for  appellee. 

DAVTS,  J.  The  error  nsslKned  In  ttalu 
court  la  that  the  Davleus  circuit  court 
erred  In  overruling  appellant'ti  motion  for 
a  new  trial.  Several  reasons  are  con- 
tained Id  the  motion  tor  a  new  trial,  bat 
only  two  have  been  argned  by  conneel  (or 
appellant.  Tbeee  twoare  that  tbeverdlct 
waa  contrary  to  theerldence  and  the  law, 
and  that  the  coart  erred  in  refnsInK  and 
giving  InNtractloDB.  We  bave  carefully 
read  the  evidence,  and  it  is  perhaps  true 
that  there  IB  ample  evidence  in  the  record 
to  bave  Justified  a  verdict  In  behalf  ol  ap- 
pellee, but  we  are  not  able  to  agree  with 
coanBel  that  the  evidence  la  all  oneway, 
and  that  appellee  wai  entitled  in  any 
event  to  at  least  nominal  damages.  If 
BObstantlal  dnmagee  bad  been  awarded, 
this  court  woold  not,  under  tbe  long-es- 
tablinhed  rale  which  obtains  In  this  state, 
have  reversed  the  Jndgmeut  on  the  evi- 
dence; and  the  same  rule  forbids  that  we 
should  reverse  tbe  Jodgmentbecanseof  the 
fallnre  toawardnomlnaldamaKes.  There 
was  some  evidence  In  tbe  record,  which,  If 
believed  by  the  Jury,  warranted  the  con- 
elDslon  reached  in  the  verdict 

The  third  reason  asslKned  in  the  motion 
for  a  new  trial  Is  as  follows:  "Error  ol 
law  occurring  on  the  trial  of  said  cause, 
and  excepted  to  by  the  plalntilt  at  the 
time.  In  this,  to  wit :  (1 )  The  court  erred 
in  refusing  to  Instruct  the  Jury  as  request- 
ed separately  and  severally  by  plaintiffs  in 
Instructions  numbers  one,  two,  and  three. 
t'2)  The  court  erred  in  giving  Instructtuns 
numbers  one,  three,  four,  five,  sixth,  sev- 
enth, and  eighth."  No  objection  has  been 
made  to  either  the  third  or  seventh  In- 
struction given  by  the  court.  The  error, 
tr  any,  In  glvlngeitlier  of  said  lastmctloas. 


has  been  waived  by  failure  to  discuss  tbe 
same.  The  motion  for  a  new  trial  Joins 
all  the  instructions  together  in  general 
terms,  without  separating  or  pointing  ont 
any  one  or  more  as  erroneous.  Such  an 
assignment,  vnder  the  authorities,  can 
only  be  maintained  by  abowlog  that  all 
the  instrnctlons  are  incorrect.  In  this 
state  of  the  record,  tberefors.  no  qoestion 
is  presented  for  oar  consideration,  so  far 
as  tbe  instrnctlons  given  are  concerned. 
Hallway  Co.  v.  McCartney,  121  Ind.  386.  23 
N.  E.  Bep.  268;  Mnboney  v.  Gauo,  2  Ind. 
^pp.  107.  27  N.  E.  Bep.  315;  State  v.  tireg- 
ory,  182  Ind.  887,  81  N.  E.  Bep.  953;  Wil- 
liamson T.  Braadenberg.  (Ind.  App.)  32 
N.  E.  Bep.  1022:  Walker  v.  Johnson,  (Ind. 
App.)83  N.  E.  Bep. 267.  Theaasignment  In 
the  motion  as  to  instructions  refused  Is 
not  wlthla  the  rule  stated  In  McKendry 
V.  Sluker,  Davis  &  Co..l  Ind.  App.263,27  N. 
E.  Bep.  506.  No  qaestlon  is  prrafnted  by 
this  assignment  aniesa  all  thelnstrnctluns 
ao  asked  and  refused  should  bare  been 
given.  Williamson  v.  Brandeuberg.  an- 
pra;  Ball  way  Co.  t.  .McCartney,  supra. 
It  Is  not  affirmatively  shown  in  the  record 
in  this  case  that  the  Instructions  refused 
were  tendered  to  tbecourt  before  the  com- 
mencement of  tbe  argument.  Section  634, 
Bev.  St.  1^1.  Ccmcedlng,  boweror,  that 
The  request  was  made  wltbln  tbe  proper 
time,  it  is  necessary  that  the  Instructions 
BO  tendered  should  be  accurately  worded, 
and  that  the  lawshoald  be  fully  and  prop- 
erly expressed  therein.  Elliott,  App.Proc. 
5  735.  The  InstructlooH  so  aak(>d  by  appel- 
lant may  have  correctly  stated  tbe  law 
so  far  as  they  went,  but  they  did  not  la 
all  respects  tolly  and  correctly  state  tbe 
law  pertinent  and  applicable  to  the  evi- 
dence under  the  issues.  Notwithstand- 
ing the  appellee  may  bave  been  guilty,  in 
all  respects  as  charged  in  the  complaint,  of 
having  wrongfully  aud  unlawfully  so  con- 
structed and  maintained  its  bridge  acroaa 
White  river  as  to  impede  or  prevent  tbe 
navigation  of  that  stream,  yet  appellant 
could  not  recover  on  account  thereof,  nn- 
less  he  was  damaged  In  some  degree  there- 
by. It  was  laeombent  on  him  to  prove  to 
tbe  satisfaction  of  tbe  Jury  tbe  other  ma- 
terial averments  of  his  complaint.  On  a 
careful  reading  of  the  entire  record,  we  are 
not  prepared  to  say  that,  when  the  Instrnc* 
tlons  lEiven  areconsldered  as  a  whole,  they 
do  not  correctly  state  the  law.  Weare  of 
the  opinion  that  the  eighth  Inatruction 
given  by  tbe  court  was  not  erroneous. 
There  was  some  evidence,  at  least,  tend- 
ing to  sustain  that  theory  of  the  case.  If 
the  Jury  (as  the  result  seems  to  indicate 
they  did)  took  that  view  of  tbe  case,  then 
It  Is  evident  It  would  not  matter  what 
other  Instructions  were  given  or  refnaed. 
However  this  may  be,  tbe  general  theory 
of  the  Instructions  given  was  correct,, 
and,  If  there  was  prejudicial  error  In  any 
of  the  instructions  given  or  refused,  the 
quastlon  is  not, for  tbe  reasons  stated, pre 
seated  by  the  record.  In  any  event,  we  do 
not  find  any  reversible  error  In  tbe  record. 
Judgment  afflrmnd. 
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<i^pdUta  Oomt  of  Indiana.  Jmna  8,  18^.) 

VaCATIXS  JODGICBXT  BT  DefaDLT  — XTBCBSaiTT  Of 

MoTinK  IX  Wkitiko  — Obdbb*  or  Codbt— Snr- 

nCISlTOT. 

1.  Under  Rer.  St  18S1«  |  880.  j^Tldios 
Uiat  the  court  shsll  rdfeve  a  partr  from  a  Judg- 
meat  taken  against  him  through  mistake  or  ex- 
cusable neglect  on  complaint  or  motion  filed 
within  two  j-ears,  a  written  complaint  or  mo- 
tion must  be  filed.  In  order  to  obtain  the  relief. 

2.  An  order  of  court  that  the  "affidavits 
herein  filed  in  support  of  the  motion  heretofore 
filed  for  the  purpose  of  setting  aside  the  de- 
fault hereinbefore  taken  against  said  plaintifF, 
and  also  the  affidarlta  herein  filed  by  aald  de- 
f^dant  with  referaice  to  aald  motum,**  than 
be  a  part  of  tlw  leeord.  Is  too  indofliute  «nd 
general. 

Appeal  from  clrcnlt  court,  Grftntcoan- 
ty;  R.  T.  St.  JObn,  JudKe. 

Action  by  the  Ohio  Folia  Car  Company 
asalnst  the  Sweet  &  dark  Company  fur  a 
breach  of  eoDtracC.  The  conrt  n>fn«ed 
to  aet  aside  a  Judgment  and  default,  en- 
tered asainst  plalotllT  on  a  counterclaim 
filed  by  derendant,  and  plaintiff  appeals. 
Jodgment  atUrroed. 

M.  Z.  Stannard.  for  appellant.  Brown- 
lee  ft  PanlDB,  (or  appellee. 

BOSS,  J.  Tbe  appellant  filed  lt«  com- 
plaint In  tbe  Grant  circuit  court  ngalnet 
the  appellee,  Aagnst  26, 1890,  demanding 
damages  for  the  breach  ot  a  contract. 
Tbe  appellee  appeared  and  filed  an  answer 
of  Eeneral  denial,  and  also  additional  par- 
agraphs of  set-off  and  aeouuterclalm.  On 
September  22.  ISOO,  the  appellant  filed  a 
reply  ot  general  denial  to  the  answer  of 
set-off  and  the  counterclaim.  Tpon  the 
tsaaea  thns  formed  the  cause  was  called 
for  trial,  and  tbe  appellant  filed  a  motion 
and  aRldaTlt  for  a  continuance,  which 
was  overruled  by  tbe  court,  whereupon 
tbe  appellant  dlflmlased  Itscomplalnt,  and 
withdrew  Its  reply  and  appearance,  and, 
on  motion  of  tbe  appellee,  appellant  was 
defaulted  on  the  coanterelalm.  Tbe  cause 
was  then  tried  by  thecdurt,  a  finding  made 
for  tbe  appellee  on  the  counterclaim  In  the 
som  of  $1,600,  and  Judgment  entered  ac- 
cordingly, September  24  tb.  On  October  IS, 
1890,  tbe  appellant  appeared  by  Its  conn- 
ael,  and  moved  tbe  court  to  set  aelde  tbe 
Judgment  and  default  entered  September 
24tb,  and  In  support  of  their  motion  filed 
aeveral  affidavits.  Thla  motion  was  over- 
ruled by  tbe  court,  to  which  ruling  tbe  ap- 
pellant excepted.  Several  errors  bave 
been  assigned  by  tbe  appellant,  but  conn- 
eel  have  argued  but  one,  namely,  tbe  over- 
ruling cf  the  motion  to  set  aside  the  Judg- 
ment and  default. 

Section  396.  Bev.  St.  1881,  provides, 
among  other  things,  that  "  the  conrt  may 
also.  Id  Its  discretion,  allow  a  pnrty  to  file 
bis  pleadings  after  the  time  limited  there- 
for, and  shall  relieve  a  party  from  a  Judg- 
ment taken  against  him  through  mistake, 
Inadvertence,  eurprlae,  or  excusable  neg- 
lect, and  supply  an  omission  In  any  pro- 
ceedings, on  complaint  or  motion  filed 
witbin  two  years.*  Tbls  section  requires 


tbe  filing  of  a  written  eomplalfat  or  mo- 
tion in  order  to  obtain  relief  from  a  Judg^ 
meat  taken  against  a  party  throogb  bis 
mistake,  luadvertence,  surprise,  or  excus- 
able neglect.  Railway  Co.  v.  Crockett,  2 
Ind.  App.  186,  28  N.  £.  Bep.  222.  Tbe  rec- 
ord does ,  not  contain  any  motion  filed  by 
tbe  appellant.  The  only  record  entry  oa 
tbe  subject  of  tbe  filing  of  such  a  motion 
FAttds  as  follows:  "Comes  now  the  plain- 
tiff, by  counsel,  and  moves  the  conrt  to 
set  aside  tbe  Judgment  and  default  beretai, 
and  In  support  ofwblcb  file  tbeir  three 
affidavits  therefor.  In  these  words,  to  wit." 
Then  follow  the  affidavits  of  the  attor- 
neys and  tbe  vice  presidrat  of  tbe  appe- 
lant company.  TheseaffldavttB,altbaugb 
copied  Into  tbe  record,  are  not  a  part 
thereof,  unless  made  such  by  bfll  of  excep- 
tions or  order  of  the  court.  Atfidavlta  In 
support  of  a  motion  to  set  aside  a  default 
are  simply  evidence,  and  are  not  a  part 
of  the  record,  except  made  so  by  a  bill  of 
exceptions  or  order  of  the  court. 

After  appellant's  motion  had  been  over- 
ruled by  tbe  court,  on  motion  of  tbe  ap- 
pellant, the  court  ordered  that  the  sever- 
al affidavits  herein  filed  In  sopport  of  the 
motion  beratofore  filed  for  tbe  purpose 
of  setting  aside  tbe  default  hereinbefore 
taken  against  said  plaintiff,  and  also  the 
affidavits  therein  filed  by  said  defeodant 
wltb  reference  to  said  motion,  shall  be.  and 
the  same  are  hereby,  made  a  part  of  the 
record  Is  thla  cause.  Orders  of  tbe  court 
making  motions,  etc.,  parts  of  the  record 
should  be  specific.  Tbe  above  order  is  too 
indefinite  and  general.  The  record,  bow- 
ever,  does  not  contain  any  affidavits  filed 
by  the  appellee,  as  designated  by  the  or- 
der. This  court  cannot  review  and  paaa 
upon  the  sufficiency  ol  the  evidence,  except 
It  la  all  In  tbe  record.  It  Is  not  all  in  tbe 
record  In  this  case.  Thsrs  are  no  ques- 
tions presented  for  review  on  this  appeal. 

Judgment  affirmed. 


DAVm,  J.,  concurs  In  result. 


GABE  V.  STATB.* 
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ASSACLT  — Wbi*  OOMsmUTS^  AnHIHIffTBATIOV 

ow  Poison— Mdbdbb  —  JCvmsiroB  —  Cbabiotbb 

OF  AOCCSID. 

1.  Tbe  nnlawfol  InflEctloQ  of  an  Injaiy  by 
administering  poisoh  constitutes  an  assault. 

2.  On  a  trial  for  murder  by  tbe  adminis- 
tration of  poison,  evidence  of  defendant's  gen* 
eral  repntation  for  peace  and  quietude  is  ad- 
missible. 

Appeal  from  clrcnlt  court,  Marlon  coun- 
ty, M.  F.  Cox,  .fudge. 

Jennie  Carr  was  convicted  of  murder, 
and  appeals.  Beveraed. 

Francis  T.  Hnrd  and  Lafayette  Per- 
kins, for  appellant.  A.  G.  Smith,  for  tbe 

State. 

HACKNEY,  J.  In  tbe  court  below  thb 
appellant  was  tried,  convicted,  and  sen- 
tenced to  a  life  Imprisonment,  upon  no 
Indictment  charging  ber  wltb  tbe  crime 
of  murder  in  tbe  first  degree,  tn  tbe  killing 
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of  ber  cfaUd,  Conwell  Carr,  adminlster- 
iDfc  to  bim  a  deadly  poison. 
Id  tbe  cooree  of  tbe  trial,  and  as  a  part 

01  bar  deteoae.  It  was  proposed  tu  prove 
by  a  eompeteDt  witness  tbatbercbaracter 
and  reputation  for  peace  and  quietude 
were  good.  Upon  the  objection  ol  tbe 
prosecutor,  the  evidence  was  excluded  by 
the  court, upon  tbe  expressed  ground  that 
sucb  trait  of  character  was  not  Involved 
In  tbe  offense  charged.  Tbe  queatlone  by 
which  sucb  evidence  was  sought  were  in- 
formal, but  as  theobjection  was  sustained 
with  express  relerence  to  tbn  subject-mat- 
ter, and  as  objefition  Is  not  mcs^e  here  as 
to  the  form  of  such  questions,  ve  will  de- 
termine the  correctness  of  the  ruling  as 
made.  In  Hall  v.  State.  132  Ind.  317.  31 
N.  E.  Bep.  636,  this  court  passed  upon  tbe 
point  here  in  Isane.  It  is  there  said: 
''The  appellani  offered  to  prove  bis  gener- 
al r^otation  for  peace  and  qoletnde,  and 
the  court  ezclnrted  it.  Id  this  the  court 
committed  an  error.  Evidence  of  the  gen- 
eral reputation  of  tbe  accused  for  peace 
and  quietude  Is  permissible  In  a  prosecu- 
tion for  murder,  tboagh  the  milrder  may 
have  been  committed  by  poisoning."  In 
Warner  State,  U4  Ind.  187. 16  N.  E.Bep. 
189,  tbia  court  held  that  an  assault  Is  a 
coDstltnent  element  of  the  crime  of  mur- 
der. In  Com.  V.  Stratton,  114  Mass.  803, 
the  court  says :  "  Although  force  and  vio- 
lence are  Included  in  all  deflnltldns  of  as- 
Hault  or  assault  and  battery,  yet,  where 
there  is  physical  injury  to  aDotber  persoD, 
it  5a  sufficient  that  tbe  caoae  is  set  Id  mo* 
tJon  by  tbe  ddendaut,  or  that  tbe  person 
is  subjected  to  its  operations  by  means 
of  any  act  or  control  which  tbe  delendaut 
ezerts:"  citing  8  Chit.  Crlm.  Law,  799;  1 
Qabb.  Grim.  Law,  82;  Rose. Crlm.  £v.  (8tb 
Ed.)  296  ;  8  Bl.  Comm.  120.  and  notes;  and 

2  Greenl.  £v.  {  84.  It  is  tbere  further  said : 
"If  one  abonld  band  an  explosive  snb- 
atance  to  another,  and  induce  bim  to  take 
it,  by  misrepreeantlng  or  concealing  Its  dan- 
gerous qualities,  and  the  other,  ignorant 
of  its  character,  should  receive  It,  and 
cause  it  to  explode  In  bis  pocket  or  band, 
and  ahoDld  be  Injured  by  it,  the  oBeDdlDg 
party  would  be  guilty  of  a  battery,  and 
that  would  necessarily  include  an  assault. 
"  *  *  It  would  be  tbe  same  If  it  explod- 
ed inhlsmoutborstomach.  If  that  which 
causes  the  Injury  Is  set  In  motion  by  the 
wrongful  act  of  the  defendant,  It  cannot 
tw  material  whether  it  acts  upon  tbe  per- 
son Injured  externally  or  In  ternally,by  me- 
chanical or  chemical  force."  Reg.  v.  But- 
ton, 8  Car,  ft  P.  660.  The  contrary  is  not 
suggested,  but  it  is  practically  conceded, 
as  It  must  be,  that  tbe  character  for 
peace  Is  involved  In  tbe  offense  of  an  as- 
sault or  an  assault  and  battery.  This 
being  true,  and  having  reached  the  con- 
clusion that  an  assault  is  involved  In  the 
unlawful  infliction  of  an  injury  by  ad- 
ministering poison,  the  action  of  the  court 
in  refuting  the  offered  evidence  was  erro- 
neous. Tbe  Judgment  of  the  criminal 
court  is  reversed,  with  Instructions  to  sus- 
tain tbe  appellant's  motion  for  a  new 
trial. 


(lU  Ind. 

SBLLBBS  et  ak  r.  GUT  OF  GBEBNa 

TLB. 

(Supreme  Court  of  Indiana.  June  16,  183 
Tkux — Oral  Instrcotion — What  Cosstitcti 
Kbadikg  Statutb — Habmlbbs  Erhob. 

1.  Where  part  of  an  inatruction  is  in  v 
lag,  and  tbe  remainder  cODBists  of  a  sectioa 
the  statute,  which  the  court  reads,  the  lat 
part  is  oral,  aud  not  a  compliance  with  B 
St  1881,  §  533,  cl.  5,  which  prorides  that, 
either  party  requires  it,  the  inatructions  gii 
shall  be  In  writing. 

2.  An  error  In  giving  an  instruction  wh 
is  partly  oral,  in  that  part,  of  it  consisted  ol 
section  of  the  statute  read  by  the  coart,  is  i 
haimlesB,  where  the  court  does  not  know  fr 
the  record  that  the  lesolt  reached  by  the  Ji 
and  trial  court  was  correct 

Appeal  from  circuit  court.  Patna 
county;  S.  M.  McUregor,  Judf;e. 

Suit  between  tbe  city  of  Greencaatle  a 
James  W.  P.  Sellers  and  others  In  relati 
to  tbe  annexation  o(  certain  territory 
the  corporation.  From  « Judgment  to  i 
Tor  of  tiie  etty.  Sellers  and  others  appe 
Reversed. 

Moore  Bros.,  tor   appellants.  T. 
Moore,  for  appellee. 

HOWARD,  J.  This  was  a  prf>ceedii 
on  appeal  from  tbe  board  of  county  co: 
mlssloners  for  the  annexation  of  certa 
territory  to  the  city  uf  Greencastle.  T 
cause  was  submitted  to  a  Jury,  and  tbe 
were  a  verdict  and  Judgment  for  app^ 
At  tbe  proper  time,  tbe  eoort  was  requef 
ed  by  appellants  to  give  its  Instructioi 
to  tbe  Jury  in  writing,  and  it  is  claimed  t 
error  that  tbe  court,  of  Its  own  motio 
gave  its  first  iastrnctlou  partly  In  writli 
and  partly  orally,  by  reading  to  the  ju 
a  section  of  the  statute.  It  is  provided 
clanse  6.  S  588,  Rev.  8t.  1881,  tbat,  "  wht 
tbe  argument  of  the  cause  la  conclude 
the  court  shall  give  general  lustrncUoi 
to  the  Jury,  which  shall  be  In  writing,  ai 
be  numbered  and  signed  by  the  Judge, 
required  by  either  party.*  Appellee  co 
tends  that  It  Is  not  a  violation  of  tb 
statute  to  read  to  the  Jury  from  tbe  eta 
ntesof  the  state, an  part  of  an  Instructlo 
while  the  remainder  oC  the  Instruction 
written;  that  such  reading  fa  not  oral  i 
Btruction.  We  think  that  the  authoritli 
are  against  the  position  taken  by  appeUe 
In  Bottorit  v.8belton,79  Ind.  d'^.thecour 
in  giving  Its  instructions  in  writing,  aft 
proper  request,  first  stated  to  the  jni 
verbally  that  tbe  statute  defining  mal 
dons  prosecution  Is  as  fallowa.  and  tb( 
read  to  tbe  Jury  from  tbe  statutes.  Th 
court  said  In  that  case:  "Thla  verbi 
statement,  Including  the  reading  eonnee 
ed  with  it,  constituted  nothing  more  the 
an  oral  lustructioD.  It  bad  none  of  tt 
peculiar  attributes  of  an  Instruction  i 
writing.  It  did  not  put  what  tbe  coui 
comniunlcated  to  the  Jury  upon  paper! 
such  n  way  as  to  afford  the  defendants 
the  opportunities  for  reserving  an  exce] 
tlou  to  which  he  was  entitled.  It  le 
what  was  said  by  the  conrt  in  a  conditio 
which  wonld  have  required  it  to  be  afte 
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wards  written  down  hy  some  one,  )□  caw 
«lther  party  bad  desired  to  bring  it  into 
the  record.^  In  Smurr  T.8tate.88  Jnd.  304, 
alter  proper  request,  tbe  court  frave  In- 
structions In  writiug,  and,  tbe  Jury  alter- 
wards  returning  into  court  fur  farther  lo- 
structions,  the  court  read  to  tbe  jury  cer- 
tain aections  of  tbe  statate.  This  court 
«ai(l.  Id  deciding  tbe  question  tbnsralsoU: 
"  It  matters  not  tbateuch  oral  iDstructioD 
may  be  a  correct  exposition  of  the  law. 
It  Is  a  party's  right  to  have  tbe  charge  in 
writing;,  the  InstrnctloaH  numbered  nod 
afgneil  hy  tbe  court;  and  if  this  rlgbt  is 
wlthlicld,  and  tbe  verdict  be  aKainst  him, 
a  new  trial  must  i>n  granted.  Meredith  v. 
Crawford,  34  Ind.  399;  Gray  v.  Stivers,  S8 
Ind.  1147;  Hardin  v.  Helton,  60  Ind.  819; 
ProTlnes  t.  Heaaton,  07  Ind.  4S3;  Oavis 
T.  Foster.  68  Ind.  23S.  Where  tbe  request 
to  lustruct  In  writing  Is  made,  it  lu  nut 
complied  with  by  reading  from  the  stat^ 
utes  of  the  state  or  from  other  law  hooks. 
This  Is  not  reducing  the  charge  to  writ- 
ing, as  required  by  tbe  statute."  It  Is, 
of  coarse,  proper  to  copy  into  an  Instrac- 
tion  aelet^tions  from  tbe  statate  or  other 
authorities,  and  read  them  as  a  part  of 
the  written  Instractlona.  In  Bradway  v. 
Waddell,  1)3  Ind.  170.  this  court,  In  approv- 
ing the  rule  as  laid  down  In  Bottnrff  v. 
Shelton  and  Suiurr  v.  State,  cited  above, 
that  it  was  error  to  read  from  the  statute 
or  other  book,  and  that  all  Instractiuua, 
wb«i  reqopsted  at  tha  proper  time,  must 
be  written  out  In  lull,  and  filed  wltb  tbe 
court,  said:  "Tbe  ruling  In  these  eases  Is 
well  BUfltaJned,  nut  only  by  our  own 
cases,  but  everywhere  else  under  statutes 
lil£e  ours.  In  Hopt  v.  People,  104  U.  R.  631, 
tbe  trial  court  Indicated  a  place  for  the  In- 
sertion of  an  extract  from  a  book,  and  this 
was  held  error.  •  •  •  The  like  ruling 
was  made  In  People  v.Sanrord,43  Cal.29." 
See,  also,  Llttell  v.  State.  S8  N.  E.  Bcp. 
417,  (decided  by  this  court  at  the  last 
term.) 

But  tbe  appellee,  while  admitting  that 
an  error  was  committed  by  the  court,  In- 
timates thatsuch  error  did  no  barm;  that 
tbe  va-dlct  of  tbe  Jury  would  doabtlesn 
bave  been  tbe  eame  wbetber  tbe  section 
were  read  from  tbe  volnme.  or  copied  by 
the  court,  and  read  tu  them.  To  talce  this 
view,  we  shoald  be  able  to  know  that  the 
result  reached  by  the  Jury  and  the  court 
was  correct.  This  we  cannot  know. 
There  are  numerona  reasons  given  for  a 
new  trial,  in  addition  to  tbe  one  ander 
conslderatlou,  but  which  cannot  be  con- 
sidered because  tbe  evidence  Is  not  In  the 
record.  Neither  are  we  able  to  say  wheth- 
er tte  instruction  complained  of  did  barm 
or  not.  Reading  the  law  from  a  book 
might  have  made  a  dlQerent  impression 
upon  tbe  jury  from  what  It  would  if  read 
with  the  other  law  presented  In  the  writ- 
ten Instructions.  Besides,  it  sbnnld  be 
sufBclent  for  us  to  know  that  the  statute 
expressly  provider  that  instrurtiuns 
should  be  In  wrltlng.It  requested, and  also 
to  know  that  this  construction  of  tbe 
statute*  has  been  maintained  by  our  decl- 
flions  whenever  the  question  has  been  pre- 
.aented.  Courts,  even  more  than  othem, 
sbould  be  held  to  strict  obedience  to  the 
law.    lioreover,  good  reason  and  tbe 
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plainest  rights  of  llttgants  require  that 
uniformity  shoald  prevail  in  the  manner 
of  presenting  tbe  law  to  tbe  Jury;  that. 
If  the  Instructions  are  at  all  In  writing, 
they  sbould  be  so  altogether.  The  rule  Is 
not  a  technical  or  arbitrary  one,  bat  Is 
one  of  tbe  utmost  consequeuce  to  the  fair 
and  Impartial  adminlstratiun  of  Justice. 
The  judgment  Is  reversed^  wltb  instrufr 
tionu  to  grant  a  new  trial. 


OH  iDd.  «so 
INDIANA  IMP.  CO.  v.  WAGNER  et  al. 
(Supreme  Court  of  Indiana.  June  10,  1S93.) 

CODNTT  C01IHI9SIONER3 — FBOCSEUIMO  TO  ISCOB- 

PORATa  Towx  —  Affbai,  —  Wass  viu.  Lib— 

FiXAL  Obdu. 

Rev.  St.  1881, 1  8301.  relntinK  to  the  In- 
corporation of  towns,  provides,  inter  aiia.  that 
the  election  to  determine  wliether  proposed  ter- 
ritory shaii  be  incorporated  shall  be  reponed 
to  the  "board  of  commissioDers  at  their  next 
eesaion,  who,  if  satiBfied  of  the  legnlity  of  snob 
election,  abaii  make  an  order  deciarintr  that  said 
town  lias  been  incoi'porated  by  the  name 
adopted,  which  order  shall  be  conclusive  of 
such  incorporatiOD  Id  all  suits  by  or  a^inst 
such  corporation."  Section  6772  providea  that 
an  appeu  to  the  circuit  court  will  Ue  from  anr 
declnoa  of  the  board  of  commissioners.  Arid, 
that  an  order  made  hr  such  commissioners  for 
an  election  to  be  held  to  determine  whether  a 
town  should  be  incorporated  was  not  a  final 
order,  and  that  no  appeal  would  Ue  therefrom 
to  the  clrouit  court. 

Appeal  from  circuit  court,  Steuben  coun- 
ty; S.  A.  Powers,  Judge. 

Proceeding  by  John  H.Wagner  andoth- 
era  before  the  board  of  county  cummis- 
sloners  for  the  incorporation  of  certain 
territory  as  tbe  town  of  Hudson.  From 
an  order  of  the  circuit  court  dismteslni^  an 
appeal  from  an  order  of  the  board  direct- 
ing an  election  to  be  held  to  determine 
whether  such  territory  should  be  lucor- 
porated,  the  Indiana  Improvement  Com- 
pany appeals.  Affirmed. 

Thus.  S.  Wlckwlre  and  Rose  A  Rose,  for 
appellaot.  WoodhuU  &  Brown  and  N.  W, 
Gilbert,  for  appellees. 

HOWARD,  J.  On  the  6tb  day  of  Sep. 
tember,  1^92,  at  a  regular  sefision  of  the 
board  of  county  commissioners  of  Steuben 
county,  Ind.,  tbe  appellees  filed  a  petition 
for  the  Incorporation  of  the  town  of  Hud- 
son, embracing  certain  territory  in  said 
county,  described  In  said  petition.  At  the 
same  time  were  filed  a  map  of  tbe  terri- 
tory sought  to  be  Incorporated,  a  census 
of  the  inhabitants,  notice  and  proof  of  no- 
tice of  flliiiK  the  petition.  At  the  same 
time  the  appellant,  b^  Its  attorneys,  ap- 
peared specially,  and  moved  to  quash  the 
proceediugs  for  lack  ol  notice  and  other 
reasons  given  In  the  mocton.  claiming  that 
appellaot  was  tbe  owner  of  an  intereet  In 
apart  of  the  lands  sought  to  beincor^ 
porated.  Appellant's  motion  was  ovei^ 
ruled,  and  the  board  made  aflndlncsbow- 
Ing  the  regularity  of  all  the  steps  taken  hy 
the  petitioners,  and  thereupon  entered  tbe 
following  order:  **Itls  ordered  that  said 
territory  be  Incorporated  as  a  town,  to  be 
known  as  the  town  of  Hudson, It  tbe  qaa^ 
Ified  voters  thereof  assent  thereto;  and  It 
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Is  further  ordered  that  an  election  be  held 
at  the  ball  ot  the  Qrand  Army  of  the  Ke- 
pobllc,  within  said  territory*  between  the 
hoorH  of  eight  o'clock  A.  M.  and  six 
o'clock  P.  U.  on  the  4tb  day  of  October, 
1892,  of  the  quallQed  votera  thereof.for  the 
purpose  of  determiniiig  whether  said  terri- 
tory shall  be  Incorporated  aaa  town,  notice 
of  which  election  shall  bcKlveu  by  the  coun- 
ty auditor  by  ten  days*  publication  In  the 
Hndson  World,  a  weekly  newspaper  pub- 
llBhed  Id  said  territory.  *  From  this  order 
the  appellant  appealed  to  the  Steuben  cir- 
cuit court,  where,  on  motion  of  the  ap- 
pellees, the  appeal  was  dlamlssed.  This 
ruling  of  the  court  Is  the  only  «rror  as- 
eigned. 

There  was  formerly  some  conflict  In  onr 
docisions  as  tu  whether  an  appeal  would 
He  from  an  order  of  a  board  ol  county 
commissioners  Incorporating  or  relasing 
to  Incorporate  a  town;  but  in  the  case  of 
Grusenmeyer  t.  City  ot  Loganaport,  76 
Ind.  540,  that  question  was  set  at  rest, 
and  It  is  no  longer  a  matter  of  doubt  that 
such  appeal  does  lie.  But  appellees  say 
that  the  order  appealed  from  In  this  case 
is  not  a  final  order,  and  that,  therefore,  no 
appeal  lies.  The  order  made  by  the  com- 
mlsslonurB  was.  In  effect,  thut  an  election 
should  be  held  by  the  inhabitants  of  the 
territory  in  question  to  determine  whether 
the  town  should  be  incorporated.  The 
statute  (section  8801.  Rev.  St.  1881)  pro- 
vides, farther,  that  such  election  shall 
be  reported  to  the  "board  of  commis- 
sioners at  their  next  session,  who.  If 
satisfied  of  the  legality  of  such  elec- 
tion, shall  make  an  order  declaring  that 
said  town  has  been  incorporated  by  the 
name  adopted,  which  order  eball  be  con- 
clusive of  feach  incorporation  In  all  suits 
by  or  against  saeli  corporation.  *  It  ap> 

f tears,  therefore,  that  the  board  still  has 
urisdlctlon  of  the  matter  until  this  last 
order  Is  made.  The  section  of  the  stat- 
ute quoted  expressly  provides  that  before 
declaring  that  the  town  has  been  incor- 
porated the  board  shall  be  satisfied  of  the 
legality  of  the  election  held  fur  thut  par- 
pose.  The  board  therefore  has  yet  a  final 
judgment  to  render  before  the  matter 
passes  from  its  Jurisdiction.  It  is  possible 
that  the  board  may  conclude  that  sach  In- 
corporation has  not  taken  place.  As  a  gen- 
eral rnle,  appeals  will  lie  only  from  final 
Judgments.  The  rnie  restricting  appeals 
to  rases  where  a  final  Judgment  has  been 
rendered  Is  necessary  to  prevent  the  dlvl- 
Bton  of  a  case  Into  parts,  and  to  prevent 
a  multiplicity  of  actions.  Cases  must  be 
decided  asanentlrety,andby  one  tribunal. 
Elliott,  App.  Proc.  fi  90,  and  foUowlug 
sections.  This  authority  (section  85)  says 
that  the  test  to  determine  whether  an  or^ 
derls  one  from  which  an  appeal  will  lie  Is 
"whether  It  pats  an  end  to  the  particular 
case  as  to  all  thepartleeand  all  the  Issues.' 
Applying  this  test  to  theordertn  this  case, 
from  which  the  appeal  was  taken,  It  will 
appear  that  the  appeal  did  not  lie.  That 
order  did  not  put  an  end  to  thecaae,  either 
as  to  the  parties  or  the  laeuea.  It  was  a 
mere  luterlcwutory  order,  leaving  the  main 

Jnestlon  stlU  for  the  decision  of  the  board, 
tta  true  that,  if  this  order  were  in  fact 


erroneous,  there  might  tte  ground  for  a] 
pealing  finally  from  the  decision  of  tl 
board,  but  it  could  not  itself  be  appealc 
from  while  the  board  still  retained  Juri 
diction  over  the  matters  In  Issue.  Wbi 
section  5772,  Bev.  SC.  1881,  provides  tbi 
au  appeal  to  the  circuit  court  will  lie  frui 
any  decision  of  the  board  of  county  con 
mlBslMuers,  yet  this  decision  mast  be  oi 
final  In  Its  nature.  Hanua  v.  Board,  '. 
Ind.  170;  Fresbour  t.  Tompike  Co.,  II 
Ind.  468. 4  N.E.  Rep.  167.  In  thelattereai 
the  court  says:  "A  proceeding  tor  the  h 
cation  of  a  highway  remains  within  an 
subject  to  the  Jurisdiction  of  the  board  < 
commissioners  until  by  some  order  or  d 
clslon  made  by  said  board  the  proceedio 
Is  substanttally  ended. "  See,  also,  McK< 
V.  Gould,  108  Ind.  107.  8  N.  E.  Rep.  72! 
Neptune  v.  Taylor,  ICS  Ind.  469.  8  N.  1 
Rep.  666;  Tomllnson  v.  Peters,  1:20  Ini 
237,  21  N.  B.  Bep.  910;  Donalson  v.  Lav 
eon,  126  Ind.  169,  25  N.  E.  Bep.  903.  I 
State  V.  Arnold,  88  Ind.  41,  all  the  ate^ 
taken  In  this  case  for  the  incoruorution  < 
a  town  were  taken,  and,  lo  addition,  th 
election  was  held,  but  no  report  otth 
election  was  made  to  the  board  of  count 
commissioners:  and  this  court  according 
ly  held  that  the  town  was  notlncnrpom 
ed.  We  think  that  the  ortler  of  the  boar 
of  commissioners  from  which  the  appei 
was  taken  la  this  case  was  not  a  final  oi 
der,  nor  one  from  which  an  appeal  coal 
properly  be  taken,  and  therefore  that  th 
circuit  court  did  not  err  in  dlsmlssln 
sneb  appeal.  The  Judgment  Is  affirmed. 


(60  QUO  BL  n 
PROBA80O  v.  RAINS.  Auditor. 

(Sapreme  Ooort  of  Ohio.  Jane  13,  1893.) 

Taxatioh — Vauditt  ov  Btatutb  —  Fdbuo  Foi 
iot—Fbks  or  Additob. 

1.  If  «  statute  is  coostitutioDal  it  la  valic 
and  cannot  be  aet  eride  by  a  court  u  bein 
againat  pabUc  policy  or  natnraL  right.  Tbei 
can  be  no  public  policy  or  right  In  conflict  wit 
a  conatitunonal  statute. 

2.  The  fee  of  4  per  eeatDm  to  coni^  and! 
tors,  provided  for  by  sectioa  1071,  Rer.  St,  doe 
not  diBanalify  auch  anditora  trtmi  perfonnm, 
the  duties  and  exwdsinc  the  powers  iaqMwei 
on  them  by  seetiona  278r  and  2782,  Rev.  at 

(SyUabns  bj  the  Court) 

Error  to  superior  court  of  Cincinnati. 

Action  by  Henry  Probaseo,  executo; 
and  trnstee.  against  Frederick  Baine 
coonty  auditor,  for  an  Injunction.  De 
fendant  bad  Judgment,  and  plalntil 
brings  error.  Reversed. 

The  other  tacts  fully  appear  In  tfaefol 
lowing  statement  by  BURKET.  J. : 

On  June  SO,  1887.  plaintiff  In  error,  aiBi 
plaintiff  below,  filed  his  petition  in  tb< 
snperlor  court  ot  Cincinnati  against  tli 
defendant  in  error,  also  defendant  be 
low,  as  auditor  of  Hamilton  county,  seek 
lag  to  enjuiu  said  auditor  from  placlni 
upon  the  tax  duijlicate,  for  taxation  fo 
the  year  1887,  the  sum  of  f 100,000  of  tb 
stocks  of  the  state.  Issued  under  these 
of  April  8, 1856.  held  by  plaintiff,  for  th 
years  18K1  to  1886,  both  Inclusive,  wblc! 
atoclu  plalntin  claimed  wen  exempt  troii 
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taxatloD  by  virtue  of  Act  Feb.  4,  IDSS,  (2» 
Ohio  Laws,  p.  66;  Obaee'sSt.  p.  1472,)  and 
Act  of  April  8, 1866,  (68  Oblo  L&-w»,  p.  112.) 
Defendant,  Id  bis  answer,  admits  that  be 
la  about  to  place  said  stocks  on  the  dupli- 
cate for  taxation  fortheyeaTH  aforesaid, 
and  avers  tbat  said  stocksare  not  exempt 
from  taxation,  and  tbat  tbey  have  been 
omitted  tor  said  years.  Tbe  case  was 
reserved  to  the  xeneral  term  of  the  su- 
perior court,  and  was  there  tried  apon 
an  asrreed  statement  of  facts,  and  Judg- 
inent  rendered  for  defendant,  at  costs  of 
plalotlff.  By  tbe  Judgment  of  the  court 
the  auditor  was  ordered  to  proceed  and 
place  aald  stocks  on  tbe  duplicate  for  tax- 
ation for  each  of  eald  years,  Including  In 
said  aeseesmeDt  tor  the  yearlSSn  a  pen- 
alty of  5U  per  centum.  To  all  of  which 
plaintiS  excepted.  Plaintiff  filed  hte  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  exceptions  taken.  A  bill  of  exoeptiona 
was  filed,  bringins  into  the  record  the 
said  agreed  statement  of  facts,  wbleb  la 
as  follows: 

"For  the  purpose  of  the  trial  of  this 
cause  the  parties  to  this  action  ag^ree 
upon  the  following  as  a  full  and  complete 
statement  of  the  facts  herein,  and  also 
tbat.  In  so  far  as  tbe  pleadlnss  herein 
may  vary  tberefrum,  tba  eald  pleadings 
may  be  considered  as  amended,  or  may 
be  amended  at  any  time,  so  as  tu  con- 
form thereto. 

"(1)  That  Jnlla  A.  Probaaco  died  prior 
to  the  cummencaraent  of  this  action,  and 
tbat  for  more  than  ten  (10)  years  immedi- 
ately preceding  tbe  time  of  her  death  she 
was  a  resident  of  CUfton,  MUlcreek  town- 
ship, Hamilton  county*  Oblo. 

**(2)  That,  on  the  day  preceding  tbe  sec- 
ond Monday  In  April  In  each  of  the  follow- 
Ingyears,  Henry  Frobasco,  as  trustee  and 
exeeutorof  the  estate  of  said  Julia  A.  Pro- 
basco.  (the  said  Huury  Probasco  having 
twen  during  all  ol  said  years  a  resident  of 
Clifton,  Mlllcmek  townahip,  Bamlltou 
cuuDty,  Ohio,)  was  the  owner  and  bolder 
of  certificates  of  Indebtedness  of  the  state 
of  Ohio,  commonly  known  as  'canal 
stocks.'  In  the  amounts  of  the  par  value 
thereof,  as  follows,  vii.:  18S1,  flOO.MK); 
1882,  9100,000;  1883,  f 100.000 ;  1884. 9100.000 ; 
lfi85.  9100,000;  1886,  9100.000;  none  of 
which  were  returned  for  taxation  nor 
listed  upon  tbe  blanks  left  by  the  assessor 
in  each  of  said  years  for  bis  returns. 

"(8)  That  said  certificates  of  Indebted- 
ness were  Issued  under  and  by  virtue  of 
an  act  of  the  l^lslaturti  of  Oblo  passed 
April  8,1866.  (6»  Ohio  Laws.  p.  112.)  en- 
titled 'An  act  to  provide  for  tbe  payment 
of  tbe  public  debt  of  tbe  state,  doe  Janu- 
ary 1, 1857,  and  for  tne  payment  of  the  in- 
terest ou  the  public  debt.'  And  It  Is 
agreed  that  said  certificates  were  Id  the 
form  of  the  blank  certificate  attached  to 
tbe  agreed  statement  of  facta  in  case  No. 
42,618  of  tbls  court,  marked  'Exhibit  A. 
A.  Gardner,  Jr.,  Clerk  of  Sinking  Fund 
Commissioners,'  and  which  blank  form. 
It  Is  agreed,  may  be  copied  into  tbe  record 
herein,  as  part  thereof. 

"(4)  That  the  holding  by  plainriff  of 
certificates  of  Indebtedness  Issued  as 
aforesaid,  and  the  redemption  thereof,  as 
sbown  on  tbe  books  of  tbe  sinking  fund 
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commisBlooeFS  theatata  of  OlilOf  were 
as  follows,  vis.; 

Oct.  M.  186B.  oertifleate  No.  1685  CSS,000  00 

"    •*    "         "        '*  mt   6,000  00 

Jan.  94, 1868,       "        "  1075  to  1670, 
Inol   70,000  00 


MaklDg  atotal  of  tlOO.000  00 

"That  on  the  25th  day  of  January,  1887, 
allot  aald  certlQcHtes  uf  iDdebtedoess  were 
fully  redeemed  by  tbe  sloklug  fund  coro- 
miflsi  oners. 

"(5)  That  there  was  no  change  In  the 
ownerabip  of  said  certificates  from  the 
date  of  the  first  ownership  thereof  by 
plaintiff,  save  as  above  set  forth,  and 
that  plaintiff  was  never  otberwise  the 
owner  or  holdbr  of  any  of  the  said  certifi- 
cates of  ludebtedness.  or  of  any  other  cer- 
tificates of  Indebtedness  of  tbe  state  of 
Ohio. 

"(6)  That  tbe  certificates  Issued  under 
tbe  act  of  above  referred  to,'  bore 
the  same  rate  of  Interest  as  those  Issued 
under  the  acts  of  1826  and  182G,  referred  to 
in  tbe  pleadings,  to  wit,  six  per  centum 
per  annum. 

"(7)  That  prior  to  the  commencement 
of  this  action  tbe  defendant,  Frederick 
Ralne,  as  ^odltor  of  Hamilton  county, 
Oblo.  was  about  to  charge  plaintiff,  ou 
the  tax  lists  and  duplicates  of  said  coun- 
ty, with  the  proper  taxes  on  the  said  In- 
vestments in  said  stock  or  bonds,  as  set 
fortb  in  section  2  of  this  agreed  statement 
of  facts,  and  would  have  done  so  except 
for  the  proceedings  herein. 

"(8)  That,  as  to  all  other  property 
owned  by  plaintiff  subject  to  taxation 
during  each  of  said  years,  the  same  has 
been  properly  listed  for  taxation  and  the 
taxes  paid  thereon  by  plaintiff. 

**  (9)  That  none  of  said  bonds  or  tbe 
state  stocks  Issued  nnder  tbe  said  act  of 
1866,  nor  the  investments  therein,  have 
ever,  as  a  matter  of  fact,  hem  listed  tor 
taxation,  or  subjected  thereto  by  state 
authority;  but  tbe  qneetlnn  as  to  wheth- 
er tbe  law  required  tbe  same  to  be  Hated 
and  taxed,  under  all  tbe  circumstances,  la 
to  be  pBKSfd  upon  herein. 

"(10)  Tbe  amount  nl  tbe  Indebtedness 
nnder  the  acts  of  1825  and  1826  was.  In 
1865,  92,884,000,  and  remained  then  unt- 
atanding  at  the  date  of  the  passags  ot 
the  act  of  April  8,1856.  The  income  of 
said  bonds  was  distributed  and  paid  over 
by  the  executor  and  trustee  to  the  bene- 
ficiary as  the  same  was  received. 

"Exhibit  A.  Provisions  of  the  constitU' 
tlon  nf  Oblo.  adopted  A.  D.  1851:  'Art.  7. 
The  faith  of  the  state  being  pledged  for 
tbe  payment  of  Its  public  debt.  In  order  to 
provide  therefor,  there  shall  he  created  a 
slnkiug  fund  which  shall  be  suRlcient  to 
pay  the  accruing  Interest  on  such  debt, 
and  annually  to  rerluce  the  principal  tbere- 
nl  by  a  sum  not  less  than  one  hundred 
thousand  dollars,  increased  yearly,  and 
each  and  every  year,  by  compounding  at 
the  rate  ol  six  per  cent,  per  annum.  Art. 
8.  The  auditor  ot  state,  secretary  of 
state,  and  iittomey  general  are  hereby 
created  a  board  of  commissioners,  to  be 
styled  *'The  Commissioners  of  the  Sinking 
Fund."' 
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■■No.l.«S7.  96.000.  State  of  Ohio  Catial 
Stoek.  ColDmbuB*  Ohio.  Oct.  24. 1866.  Be 
It  kaowD  theetateol  Obloowesto  Mrs. 
Jalla  A.  Probasco,  or  her  aHlKDS.the  SQm 
uf  five  tboaeaad  dollars,  bearing  Interest 
from  the  flrstday  nf  JuIy.lRtiS,  iDClaalvelj'* 
at  the  rate  ol  six  per  cent,  per  annum, 
payable  halt  yearly*  on  the  flrat  daye  of 
January  and  Jaly,ln  therltyof  New  Turk, 
belnjc  Btock  created  In  pursuance  of  an  act 
of  the  general  aasenibly  of  the  state  of 
Ohio,  passed  April  8tb.  1856,  the  principal 
of  which  Is  reimbursable  In  tbe  city  of  New 
York,  at  tbe  pleasnre  of  the  state,  after 
the  81st  day  of  December,  1886,  which  debt 
la  recorded  In  this  office,  and  la  transfera- 
ble only  by  appearance  In  person  or  by 
attorney,  according  to  law,  npon  the 
books  of  the  commiaalonerB  of  tbu  slnklnac 
fond.  In  testimony  whereof,  this  certlQ- 
cate  bath  been  signed  at  the  office  of  the 
board  of  commissioners  of  tbe  sinking 
fond,  at  (Columbus,  aforesaid,  by  thu  presi- 
dent thereof,  coantendgned  by  the  secre- 
tary of  state,  who  bath  alao  registered 
and  certified  the  same,  and  affixed  the 
great  seal  of  tbe  state  thereto,  and  hath 
been  certified  to  be  valid  and  In  due  form 
by  tbe  attorney  general  of  the  state. 
James  H.  Ooodman,  Auditor  of  Utate  and 
President.  Countersigned  and  registered. 
Wm.  Ueory  Bmltb.  [Great  Seal  of  tbe 
State  of  Ohio.] 

"Office of  the  Attorney  QeneraL  Colum- 
hns.  Ohio,  Oct.  24, 1885.  It  Is  hereby  cer- 
tified that  this  obligation  Is  In  due  form  of 
law,  and  valid.  0.  N.  01dB,Attomey  Gen- 
eral, ■ 

Jordan  &  Jordan,  Perry  ft  Jenney.  B. 
A.  Harrison.  Paxton  ft  Warrington,  and 
Ramsey,  Maxwell  ft  Ramsey,  for  plaintiff 
In  error.  Spiegel,  Bromwell  ft  Forafcer, 
County  Solicitors.  W.  U  Avery.  W.  W. 
Boynton.  and  L.  W.  Qoai,  for  deteodant 
In  emir. 

BURKET.  J..  Cafter  stating  the  facts.) 
The  sections  nf  the  Revised  Statntea  un- 
der which  tbe  auditor  claims  the  authori- 
ty to  act  In  placing  omitted  property  on 
tbe  duplicate  for  taxation  are  sections 
2781  and  2782.  The  validity  and  scope  of 
these  two  sections  have  been  determined 
by  this  court  In  former  decisions.  Gager 
V.  Prunt.  48  Ohio  St.  89,28  N.  B.  Bep.  1018; 
Battt>rman  v.  IngaDs,  48  Ohio  St.  468,  38 
N.  E.  Rep.  16ft;  State  v.  Oritea,  48  Ohio  St. 
142,  20  N.  E.  Rup.  1052.  But  the  point  la 
now  made  that  as  the  auditor  receives  a 
fee  of  4  per  cent.,  aodor  section  1071,  Rev. 
St.,  he  is  thereby  disqualified  from  act- 
ing in  the  case.  The  fees  of  the  auditor 
Id  Hamilton  county  are  regulated  by  a 
statote  applicable  to  Hamilton  county 
alone,  and  are  somewhat  less  than  In  tbe 
other  counties  of  the  state,  but  the  princi- 
ple Involved  Is  the  same.  The  qnestlon  Is 
a  very  tmportaiit  one,  and  has  been  differ- 
ently decided  by  different  courts  In  this 
state,  but  this  Is  tbe  first  time  that  the 
qnestlon  Is  made  here.  We  have  carefully 
considered,  not  only  tbe  arguments  pre- 
sented by  counsel  In  this  case,  hut  also  the 
published  opinions  of  the  lower  courts  on 
tfaeqaeation;  and  weareelearln  the  opin- 
ion that  the  fees  provided  for  In  aeetlon 


1071  do  not  disqualify  the  auditor  from 
performing  his  duties  under  aald  aeetloii* 
2781  and  2782.  Whatever  may  be  the  rale 
elHewbere,  it  is  clear  that  In  this  state  the 
validity  of  an  act  passed  by  tbe  legislature 
must  be  tested  alone  by  tbe  coostltntlou, 
and  that  tbe  courts  have  no  right  or  pow- 
er to  nullify  a  atatate  upon  the  gronnd 
that  It  Is  against  nataral  Jnattee  or  pntiUc 
policy.  When  the  legislature  Is  silent  the 
courts  may  declare  the  public  policy,  and 
mark  out  the  lines  of  natural  Justice;  buC 
wben  the  legislature  has  spoken,  within 
the  powers  conferred  by  the  constitution. 
Its  duly-enacted  statutes  form  the  public 
policy,  and  prescribe  the  rights  of  tbe  peo- 
ple, and  such  Btatntea  most  be  mrorced, 
and  not  nnlliaed,  by  the  judlelal  and  ex- 
ecutive departments  of  the  state.  When 
the  legislature,  within  the  pnwers  con- 
ferred bythe constitution, hasdeclared  tbe 
public  policy,  and  fixed  the  rights  of  the 
people  by  statute,  the  coorta  cannot  de- 
clare a  different  poHeyt  or  fix  different 
rights.  In  thla  regard  the  leglidatnra  In 
supreme,  and  the  presumption  Is  that  It 
wUl  du  no  wrong,  and  will  pass  no  anjnst 
laws.  The  remedy. If  anylsneeded.lawltb 
the  people,  and  not  with  the  courts. 

Section  2.  art.  12,  of  tbe  constitution,  re- 
quires the  legislature  to  pass  laws  taxing, 
by  a  uniform  mie,  all  property  in  the  state, 
except  such  as  is  therein  exempted.  Thla 
has  been  construed  by  tblscourt  to  Impose 
npou  the  l^lslature  the  duty  of  passing 
laws  which  will  secure  equality  In  the 
burden  of  taxation.  Bank  v.  HInee.  8 
Ohio  St.  1.  Tbe  result  to  be  attained  by 
the  laws  to  be  passed  under  tbto  aeetlon 
i»  equal  taxation,  bat  the  means  bywbieh 
that  end  shall  be  attained  are  Mt  to  the 

{ndgment  and  aonnd  dlaeretlon  of  tbe 
egtslatnre.  acting  within  the  powers  con- 
ferred bythe  constitntlon.  To  haveeqnal- 
ity  in  taxation,  all  property  must  be 
broughtupnn  the  duplicate.  Some  officer 
must  be  authorised  and  empowered  to 
cause  all  property  to  be  listed  for  taxa< 
tlon.  Such  officer  mnat  be  paid  tor  hts 
services,  either  by  fees  or  aalary.  The  leg- 
islature has  full  power,  under  the  consti- 
tution, to  say  what  officer  shall  perform 
such  duties,  end  In  what  manner  he  shall 
be  paid.  It  has  enacted  that  such  dutitsa 
shall  be  performed  by  the  auditor,  and 
tbat  he  shall  be  paid  as  provided  In  aee- 
tlon 1071.  In  theoplnlonof  tbeleglslatore 
this  la  a  proper  means  to  attain,  In  part 
at  least,  equal  taxation.  Itmatteranot 
whether  the  auditor  acta  Judicially  or 
ministerially  In  the  discbarge  of  his  dutiea. 
The  legislature  is  free  to  employ  such 
means  as  In  Its  opinion  shall  be  moat 
effective,  whether  they  be  Judicial  or  mlnla- 
terlal,  or  both.  The  objection  urged  in 
argument  tbat  a  man  cannot  be  a  Judge 
In  bis  own  case,  is  a  fallacy.  The  auditor 
has  no  case  to  be  Judged ;  but,  on  tbe  con- 
trary, be  Is  the  taxing  officer  before  whom 
other  parties  are  cited  toappearand  show 
cause  why  they  should  not  bear  tlielr 
equal  burdm  of  taxation.  His  aetlonn  In 
tbe  premlsea  are  subjeet  to  tevlew  In  tbe 
courts,  and  thereby  doe  process  of  law  In 
bad.  Sections  2781  and  2^2  are  not  In 
conflict  with  any  provision  or  Inhlbltton 
of  the  constitution,  bntneem  to  be  dearly 
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authorised  hf  Motion  2,  art.  13«  of  tbat 
Inatroment.  Tta«  aadltoracts  anderoatb, 
and  good  faltb  and  un  bonest  parpose  In 
the  discharge  of  hie  official  dQtieti  are  to 
be  preiiDmed.  A  prubateJodKe  HCtaJadl- 
eiallyin  tbe  appolntmeotof  Kuardlansand 
admiDlatratora,  and  receiree  a  fee  lur  eacb 
appointment,  and  yet  sncb  lee  does  not 
diaqualiry  btm  from  ai'tlng  In  tbe  premlseii. 
A  Justice  of  tbe  peace  acta  Judicially,  and 
Ib  paid  therefor  by  feea  collected  from  Utl* 
Kanta  before  blm;  and,  wblle  bis  mind 
may  be  biased  In  particular  cases.  It  can- 
not be  claimed  that  be  la  thereby  diaqnali- 
fled  from  dlaehargins:  hia  Jndlelal  duties. 
A  jodee  who  la  a  large  taxpayer  in  bis 
coonty  or  rity  la  not  thereby  dlaqoallfied 
from  sitting  In  Jadsment  In  cases  against 
his  connty  orelty ;  and  In  such  case  a  real- 
dent  taxpayer  in  each  county  or  city  im 
nut,  by  reason  thereof,  dlaquallBed  from 
sitting  as  a  juror  In  tbe  trial  of  eneh  case. 
CommlsBloners  v.  I^ytle,  S  Oblo.  S8t>.  Tbe 
role  Insisted  upon  In  the  case  by  plaintiff, 
as  to  tba  Interest  of  tbe  auditor,  would 
dlsqnallfy  evexy  member  of  this  coort  from 
sitting  as  a  Jndge  In  tbe  decision  of  this 
case.  Almost  every  ofRcer  in  this  atate  Is 
more  or  lees,  directly  or  indirectly,  inter- 
ested In  tbereHolt  of  thedotiea  by  him  per- 
formed, whether  mlDlaterial  or  Jadlclal; 
bnt  sncb  Interest  does  not  disqualify  him 
from  performing  bis  official  duties,  nnlesa 
the  leglilatore  has  by  statute  so  provided. 
Tbe  case  of  Oregory  v.  Kailroad  Co.,  4  Ohio 
St.  675,  cited  and  relied  upon  by  counsel, 
fally  Bustalns  thla  view  of  the  powers  of 
tbe  leglBlatnre,  and  tbe  limitations  of  tbe 
powers  of  the  Judiciary.  In  that  case  tbe 
l^lslature,  by  statute,  declared  the  policy 
of  thestate  to  betbat  when  a  Judge  should 
be  Interested  in  tbe  subject-matter  of  tbe 
case  beshonld  not  sit  therein, and  thatthe 
case  sfaoald  be  transferred  to  an  adjoining 
connty  for  trial  and  decision.  Tbe  two 
Judges  in  that  cane  disregarded  that  pro- 
vision of  tlie  atatDte.  and  sat  as  Judges  lu 
a  case  in  which  they  bad  an  Intfreet,  and 
the  Judgment  was  reversed  for  tbe  reason 
tbat  the  Judges  were  disqualified  by  atat- 
nte.  The  court  aay  on  page  679  that  the 
Judges  should  have  refused  to  sit  In  the 
case,  and  should  have  made  known  their 
interest  attbeearliestmoment.ao  that  tbe 
case  might,  onder  the  statute,  be  trans- 
ferred to  en  adjoining  county.  The  case 
wasreveraed  because  the  Judges  refused  to 
follow  the  policy  of  the  state,  as  declared 
by  tbe  statate,  and  not  because  of  some 
public  policy  in  vented  by  the  court.  In 
tbia  eaae  tbe  auditor  baa  obeyed  the  stat- 
ute, and  we  are  asked  to  reverse  tbe  judg- 
ment, and  adopt  a  pollc;  dinerent  from 
that  adopted  by  the  legislature.  Tbla  we 
cannot  do,  Tbe  action  of  the  auditor  is 
not  final,  so  as  to  cut  off  further  Inquiry, 
but  the  whole  ease  may  be  gone  Into  anew 
by  proper  proceedings  In  court,  as  wae 
done  In  this  case,  and  tberefure  no  great 
barm  Is  llhely  to  result  to  those  who  have 
not  made  a  false  return  of  their  property. 
We  therefore  hold  that  the  auditor  should 
be  sustained  hi  eierciaing  tbe  powers  and 
performing  the  datles  Imposed  by  sections 
3781  and  2782. 

But  this  does  not  dlsposeofthecase.  For 
myself*  I  tblnk  tbat  these  stocks  are  ex- 


asA.B.  OO.  .  688 


pressly exempted  from  taxattoa  byUie  act 
of  April  8. 1866.  takes  In  eonneetion  wltb 
tbe  act  of  February  4,  1826,  and  that  the 
act  of  1856  Is  constitutional.  But.  as  tbe 
court  la  divided  upon  this  question  the 
point  la  left  undecided.  From  the  agreed 
statement  of  facts  It  appears  tbat  these 
stocks  were  registered,  and  therefore  could 
not  be  concealed ;  that  sacb  etueke  bad 
never  been  taxed  by  etate  authority;  and 
tbat  there  was  good  reason  for  the  bell^ 
that  the  stocks  were  not  taxable;  and 
therefore  the  oonrt  la  unanimous  In  the 
opinion  that  the  retuma  for  taxation  for 
the  years  1881  to  1886,  both  inclualve,  were 
not  false  returns,  wltbln  the  meaning  of 
tbat  term,  as  defined  by  this  court  In  Bat- 
tepman  t.  Ingalls.  48  Oblo  St.  468.  38  N.  B. 
Bep.  168.  It  tberefure  follows  tbat  tbe 
Judgment  of  the  superior  court  of  Cluciu- 
natl,  In  general  term,  Is  erroneous,  and 
tbat  the  Judgment  should  be  reversed,  and 
Judgment  entered  for  plaintiff,  as  prayed  for 
In  his  petltloo.  Jndgmeot  accordingly. 


<1S9  Hasa.  »S) 
UiSVINB  V.  BOSTON  &  A.  B.  CO. 

(Bnprane  Judldal  Court  of  UassadiuaettB. 
Suffolk.   June  21,  1893.) 

ISJDBT  TO  Railroad  Euflotb  —  NaeLiasiicB  or 
PsBsoN  IS  CuABoa  or  Tbaxk  —  Cosri.iCTiNa 

EVIUBNCB. 

1.  In  an  action  for  iojuries  cansed  l>7  the 
violent  bumping  of  a  car,  on  which  plaintifC 
was  working,  against  a  bunting  post,  a  wit- 
ness testified  that  "tbe  car  struck  the  post 
l>ecau8e  there  bad  been  too  much  momentum 
for  the  space  there  was  to  stop  in;"  that  he 
thou^t  there  would  he  a  bump  wbiea  he  saw 
the  train  approaching  the  post;  that  he  saw 
the  brakeman  putting  on  the  brakes,  and  wind- 
ing as  hard  as  he  could,  and  that  he  expected 
tbe  car  would  strike  before  it  did,  as  it  was 

Saing  faster  than  it  should.  He  further  teatl- 
ed  tbat  the  supposition  was  that  the  brake- 
man  would  stop  the  cars  before  thegT' reached 
the  post,  and  tbat^  if  the  brakeman  had  put 
the  brake  on  earlier,  it  would  have  stoi^ed 
them.  There  was  also  evidence  that  the  con- 
ductor failed  to  glre  the  stop  signal  to  the 
engineer  at  the  proper  time.  Had,  that  a 
finding  that  tbe  accident  was  due  to  the  neg- 
ligence of  the  conductor  or  engineer,  rather 
than  of  the  brakeman,  plaintiff's  fellow  serv- 
ant, would  not  be  disturbed  on  ameal. 

2.  Where  a  conductor  had  charge  of  a 
train,  and,  with  intent  to  put  two  cars  belong- 
ing thereto  in  a  certain  place,  carelessly  direct- 
ed how  the  engine  should  operate  against  them, 
and  they  were  kicked  with  too  great  force 
against  a  bunting  post,  and  plaintiff  was  In- 
jured while  cleaning  one  of  tbe  cars,  the  neg- 
ligence was  that  of  a  pwaon  in  diarge  of  a 
train,  within  the  atatute,  even  though,  at  the 
moment  when  the  cars  struck  the  post,  th^ 
were  separated. 

Exceptions  from  superior  court,  Suffolk 
county;  Bidgar  J.  Sherman,  Judge. 

Action  by  Delta  Derlne  against  tbe  Bos- 
ton ft  Albany  BenroHd('on3paDy  to  recov- 
er damages  for  personal  lnjurit?8  received 
by  her  while  engaged  lb  cleaning  cars  for 
defendant.  There  was  a  judgment  for 
plaintiff,  and  defendant  excepted.  Excep- 
tions overruled. 

James  A.  McOeougb.for  plalntlH.  Sam- 
uel Hoar,  for  deCsBdaiit. 
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MOBTON»  J.  The  Jnry  were  Ins^rocted 
In  sabBtance,  tbat,  11  the  accident  to  tbe 

ElalntlO  was  due  to  tbe  neglig«ice  of  tbe 
rakeman  Emery  In  failing  to  stop  tbe 
care,  tben  tbe  pldintlD  coald  not  recover; 
and  tbat,  In  order  to  entitle  ber  to  recov- 
er, It  muntt  appear  that  the  accident  was 
doe  to  tbe  negllftence  of  the  en)<ineer  Lan- 
caater.  or  tbat  of  the  condpctor  O'Brien. 
Tbe|ury  retorned  a  verdict  for  tbe  plain- 
tiff, and  mast  therefore  have  fonnd  that 
the  accident  was  not  dneto  tbe  negligence 
of  Emery,  and  waa  dne  to  tbe  negligotee 
of  the  engineer  or  conductor.  Tbere  waa 
uTidence  from  which  tbe  ]nry  was  clearly 
JniitlHed  Id  finding  that  the  car  in  which 
the  plaintitr  waa  atrack  the  bunting  poat 
with  nnosDsl  force,  and  ao  aa  to  throw 
the  plaintiff  down,  and  enasa  the  Injury  <>t 
whteb  she  enmplains.  The  platntin  testi- 
fied "that,  when  they  hit  the  bunting  poHt, 
tbe  cars  went  right  upagalnateach  other; 
the  two  ends  nuzt  each  other  went  right 
up,  and  tben  fell  down  on  the  track  again ;  * 
and  she  waa  thrown  over  the  seat.  It  la 
trne  there  was  teatlniony  tending  qultt* 
Btrongly  to  abow  that  the  cnliisfon  waa 
not  as  violent  as  she  described  It.  bat  that 
waa  a  quHstlon  fnr  tbe  Jary.  Mr.  Baniea, 
a  dl vision  aapsriDtendeot  on  the  delend- 
ant'a  rallrnad,  and  called  as  a  witness  hy 
the  defendant,  testified,  on  direct  exami- 
nation, "tbat  the  carstrack  the  poet  be- 
canae  there  bad  been  too  much  momen- 
tarn  for  the  space  there  waa  to  atop  In ; " 
and,  on  croaa-examlnatlout  "that  he  ex- 
pected tbere  would  be  a  bump  when  he 
saw  the  train  approaching  the  pupt." 
And  Emery,  the  brakenian,  testified  that 
he  waa  auspeuded  from  bla  duty  as  brake- 
man  for  two  weefca  immediately  after  thla 
accident,  from  which  the  Jury  might  rea- 
Bonably  Infer  tbat«iomethingln  the  nature 
of  what  tbe  plaintiff  and  Barnes  described 
actually  took  plnce.  Tbe  defendunt  con- 
tends, however,  that,  on  the  whole  evi- 
dence, the  Jury  were  not  Justified  In  finding 
that  tbe  accident  waa  not  due  to  the  neglt. 
geuce  of  Emery,  and  waa  due  to  the  negli- 
gence of  the  engineer  or  conductor;  but, 
in  additinn  to  the  testimony  of  Barnes 
that  has  be«i  already  referred  to,  be  fnr> 
tber  testified  that  be  aan  the  brakeman 
pnttlng  on  the  brake,  and  be  seemed  to 
be  winding  It  ap  aa  hard  aa  he  could; 
that  he  expected  the  car  wonld  atrike  be- 
foru  It  atruck ;  and  that  it  was  going  fast- 
er than  tt  should.  On  croaa^xamlnatlon, 
as  already  obaerved,  be  aatd  be  expected 
there  would  be  a  bump  when  he  saw  the 
train  approaching  the  post.  On  the  re- 
cross  of  the  redirect  examination,  he  aaid 
"  tbat  tbe  supposition  was  that  the  brake- 
man  would  stop  them  before  they  reached 
tbe  post;  but  he  thought  the  momentum 
was  ancfa  tbat  be  could  not,  and  that  he 
waa  one  car  l<'ngth  from  the  poat  before 
be  applied  tbe  brake."  On  a  still  further 
redirect  examination,  be  aald  that.  "If  the 
brakeman  had  put  the  brake  on  earlier,  It 
would  have  stopped  them;  that  the  brake- 
man  should  begin  to  wind  up  the  hand 
brake  at  a  auitahle  distance  to  stop  tbe 
cars  before  they  get  to  the  end  of  tbe  track, 
and  his  Judgment  was  to  determine  where 
b«  shonld  begin."  Tbe  Jury,  however, 
may  have  thought  tbat  tbe  earlier  portion 


of  the  testimony  of  the  witness  waa  more 
to  be  relied  ontban  tbe  later.  If  that  were 
so,  then  they  were  Justified  In  finding  (It 
they  did  so  find )  that  the  accident  waa  dm 
to  the  giving  by  tbe  engineer  of  too  great 
momentum  to  the  cara  for  tbe  apace  they 
were  to  stop  In. 

As  to  the  condactor  O'Brien,  there  was 
teatlmony  tending  to  show  that,  after  the 
train  had  come  In, and  tbe  paMengers  had 
got  out,  be  took  charge  of  it.  fnr  tbe  pur- 
pose of  dlstribnting  the  cars  nf  which  It 
waa  made  up  onto  the  different  tracks, 
and  directed  where  they  shonld  be  put. 
Hn  gave  the  atop  motion,  as  he  himself 
tmtlfled,  to  the  first  three  cars  tbat  were 
detached  from  tbe  train.  He  also  testi- 
fied that  he  gave  tbe  kick  motion  for  tbe 
two  tbat  Btrnek  tbe  banting  poat;  bat  he 
duea  not  aeem  to  rememtwr  whether  be 
gave  the  stop  motion  fur  them  that  morn- 
ing or  not.  Nobody  appears  to  rememtwr 
who  gave  tbe  atop  motion  that  raoraing 
for  these  two  cars.  It  apiwars  from  the 
teatlmony  of  the  engineer  and  condactor 
tbat  tbe  atop  motion  was  oaaally  ^Ten 
by  tbe  conductor.  It  also  appears  from 
the  testimony  of  ttaeconductor  that,  when 
the  two  cars  were  kicked  or  to  the  stab 
track,  he  stood  at  the  switch.  It  is  not 
unreasonable  to  suppose  tbat  that  was  a 
place  from  which  the  stop  motion  could 
be  easily  given.  It  Is  said  that  theawitch- 
man  sometimes  gave  the  motion,  bat  nat- 
urally be  would  not  give  It  with  the  con- 
ductor at  the  switch.  Tbere  was  also  tes- 
timony on  tbe  part  of  some  of  defendant's 
witnesses  that  nothing  out  of  the  nsaal 
way  was  done  that  morning.  We  think, 
under  all  the  circumstances,  It  wonld  not 
have  been  unwarrantable  for  tbe  Jury  to 
infer  that  tbe  atup  motion,  on  tbe  momhig 
In  question,  waa  given  by  tbe  conductor. 
It  so.  and  If  the  Jory  also  found,  as  Barnes 
testified,  that  the  cars  struck  the  poat  be- 
cause there  was  too  mneb  mompntnm  tor 
tbe  space  there  was  to  stop  In,  and  that 
the  momentum  was  such  tbat  the  brake- 
man  could  not  stop  them,  then  the  jury 
might  also  find  that  the  excessive  motion 
was  dne  either  to  the  n^llgenos  of  the  en- 
glneerln  giving  too  great  speed  totha  cars 
or  to  the  failure  of  the  conductor  to 
the  stop  motion  aoun  enuuKh.  Inelthsr 
case  the  defendant  would  be  liable. 

The  defendant  excepted,  in  the  language 
of  Its  counsel,  to  ao  mncta  of  the  charge 
aa  "ruled  that  the  two  cars  tbat  were  ac- 
tnally  separated  from  the  engine  at  tbe 
time  they  hit  the  post  were  a  'train,' with- 
in the  meaning  of  the  stntute."  We  do 
not  understand  the  courtto  hare  ruled  ao. 
What  tbe  court  did  say.  In  snhatance,  was 
tbat  If  O'Brien  had  chaise  of  the  train, 
and  the  purpose  waa  to  put  these  cars 
where  they  were  finally  placed,  and  he 
carelessly  directed  how  the  engine  aboold 
operate  against  them,  and  they  were  wnt 
with  too  much  force,  so  that  tbe  brake- 
man  could  not  stop  them,  and  tbat  was 
the  cause  of  the  Injury,  then  the  accident 
was  due  to  the  negligence  of  a  person  in 
charge  of  a  train,  even  though,  at  the 
moment  when  the  cars  strnck  tbe  post, 
they  were  separated.  So  conatrued,  tbe 
InstructloQ  waa  correct. 

Tbe  learned  counsel  for  tbe  defendant 
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baa  failed  to  aatlaly  oa  that  blB  client  was 
injured  by  iDBtroetlooB  reqaested  by  the 
plalntltt  wbleb  tbe  eonrt  may  have  iiup- 

f>o«edtt  gave,  but  wblcb  do  not  appear, 
n  fact,  to  bave  been  given  to  the  Jury,  or 
read  or  stated  In  Its  taearloK.  A  majority 
ot  tbe  court  la  of  opinion  tbat  tba  entry 
moHt  be,  ezcepUona  oTerrnled;  and  It  la 
ao  urdeted. 


1B9  Ua8S.aK) 

TECAXTBB  t.  SPRAGTIiil. 

(tmpreme  Judicial  Court  of  Massachnaetta. 

Suffolk.    Jane  22,  1893.) 
Spaoitia  PaHTOEHANca— PuBtmAea  op  Lanz^— 

BVIDBKCE. 

defendant  sold  a  honH  ntMl  lot  In  April 
to  plftintiff.  for  $1,700,  $50  being  naid  down, 
and  to  be  paid  each  month.  It  was  etip- 
olated  that  ¥200  be  Mid  by  Jaly  10th,  when 
plaintiff  was  to  recava  a  deed  and  give  a 
purchase-money  morigage,  and  that  If  plain- 
tiff did  not  call  for  a  deed,  or  care  to  com- 
plete the  purchase  defraidant  ahould  release 
her  from  further  payments,  and  accept  the 
JfSUO  for  rent  from  April  to  October.  IJefend- 
ant  afterwards  waived  the  requirement  of 
:fJ!M  by  Jnl7  10th,  but  hr  October  plaintifr 
bad  paid  that  amount,  and  requested  a  deed 
to  be  made  to  her  fauieHn-law,  who  did  not 
appear  to  be  privy  to  the  arrangement.  Plain- 
tiff made  no  more  payments,  but  about  n 
month  later,  she  wrote  two  letters  asking  why 
a  deed  had  not  been  sent,  the  receipt  of  whicn 
letters  by  defendant  did  not  appear.  There 
was  evidence  that  defendant  notified  plaintiff 
in  January  that  die  idionld  take  possession  if 
what  was  dne  was  not  paid,  and  that  who 
did  so.  ffeld  that  as  idjuntiff  neither  offered 
to  perform  the  contract  on  her  part  nor  showed 
that  Ae  was  able  to  do  so,  she  was  not  enti- 
tled to  qiecifio  performance. 

Appeal  from  auperlor  eonrt,  SnBolk 
county;  P.  Emory  Alclrlcta,  Judge. 

Bill  by  Mary  M.  Thaxter  against  Maria 
£.  8prague  for  apecifle  performance  of  a 
contract  for  the  sale  by  defendant  of  a 
bonae  and  lot.  From  a  decree  diamlaalDg 
tbe  bill,  plaintiff  appeala.  Bill  dlamliBBed. 

W.  M.  Stockbrldge,  for  appellant.  Mel- 
Tln  O.  Adama  and  Heory  Y.  CnnnlnKbam, 
for  appellee. 

MORTON,  J.  This  Is  a  bill  for  apecifle 
performance.  Tbe  plalntlH  la  not  entitled 
to  the  relief  which  abe  aeeka  aa  a  matter 
of  atrlct  right.  The  application  la  ad- 
dresaed  to  tbe  dlacretloa  o!  tbe  court, 
whlcb,  in  eouEddertng  It,  will  take  Into  ae< 
coant  all  tbeclrrumatancea.  Leev.  Kirby, 
104  Mass. 420;  Cnrran  v.  Waler-Fower  Co., 
116  Maaa.  90;  Wonaon  v.  Fenno.  129  Maaa. 
405;  Ballroad  Corp.  v.  Babeock,  «  Mete. 
(Maaa.)  852.  The  contract  un  whieb  tbe 
plalntfO  rellr^  was  dated  April  26.1B87,and 

Erorlded  for  tbe  payment  of  f 50  down  by 
er,  and  per  month  Ull  tbe  whole 
amount  of  f 1,700  waa  paid,  wltta  Intereat 
aodtaxea.  It  alao stipulated  tbat  $a0O,ex- 
clasive  of  intereat,  was  to  be  paid  by  July 
lOth,  when  the  defendant  waa  to  give  tbe 
plaintin  a  deed,  and  take  back  a  mortgage 
for  the  balance.  There  waa  alao  the  further 
stlpnlatlnn  tbat  If  the  plaiutlOdid  not  call 
foradeed.oream  tocoutlnue  tbeparchaae, 
tbe  defendnnt  waa  to  releaae  her  from  fu- 
tara  payments, and  accept  tbe  $300  for  tbe 
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rent  of  the  premlne  for  the  aeason,  which 
was  from  April  to  October.  Tbe  plaint! D 
paid  tbe  f 50  down,  but,  being  afraid  that 
abe  would  not  be  able  to  pay  the  9200  by 
July  lOtfa,  It  waa  agreed  that  tbe  defend- 
ant would  be  satisfied  with  tbe  $25  per 
month  till  the  ¥200  waa  paid.  In  October 
the  plalnlin  bad  paid  the  9200,  and,  aa 
Rhe  testified,  abe  then  requested  tbe  de- 
fendant to  make  a  deed  to  herfattaer-ln- 
law,  one  Joabna  Tbazter,  agreeing  tbat 
the  respondent  abould  have  a  mortgage 
back  to  aecure  tbe  balance  of  tbe  purchase 
money.  Shu  made  no  other  reqneat  for  a 
deed  than  tbls,  and  it  did  not  appear  tbat 
berfatber-in-law  was  privy  to  tbia  arrange- 
ment, or  tbat  any  mortgage  waa  eyer  pre- 
pared. Tbe  plalntiR  farther  testified  that 
the  defendant  agreed  to  make  the  deed  In 
the  course  of  the  following  week,  bat  did 
not.  It  appeared  that  after  October  the 
plaintiff  did  not  make  any  ptiymeiit,  and 
that  she  did  not  pay  the  taxes,  and  tbe 
premises  were  advertised  for  sale  by  tbe 
collector.  She  wrote  to  the  defendant 
then,  asking  why  aha  bad  not  sent  tbe 
deed;  the  first  time  about  a  month  after 
tbe  interview  In  October,  and  the  other 
about  two  weeks  later,  neither  of  which 
letters  was  there  any  evidence  that  the 
defendant  received.  After  writing  the  sec- 
ond letter,  she  did  nothing  more.  The 
plaintltr  testified  that  she  expended  9300 
In  permanent  alterations  and  Improve- 
menta  on  the  premises,  bnt  it  appeared 
that  she  nsed  tbe  premises  for  boarders, 
and  that  tbe  alterutlona  and  Improve- 
ments were  made  for  their  accommoda- 
tion. There  waa  evidence  tending  to  Mho  w 
that  the  defendant  caused  notice  to  be 
given  to  the  plalotlR  in  February,  1888, 
tbat,  unless  abe  paid  what  was  due,  she 
should  take  possession  onttaclstof  March. 
A  statement  of  the  amount  due  was  sub- 
sequently given  to  the  plaintiff,  but  ahe 
failed  to  pay  It,  and  the  defendant  took 
possession  of  the  premlsei*.  The  bill  was 
dlsmlsned,  without  prejudice,  bnt  with 
costs. 

It  is  pcMwlble  tbat  the  judge  who  heard 
tbe  ease  found  as  a  fact  that  tbe  plaintiff 
bad  decided  not  to  continue  with  the  pur- 
chase, and  that  tbe  real  motive  In  claim- 
ing the  right  to  go  on  with  tbe  contract, 
after  receiving  the  notice  which  sbe  did 
from  the  defendant  In  February,  was  to 
secure  tbe  premises  for  another  season. 
We  cannot  aay  tba  t  aacb  a  finding  would 
have  been  unwarranted.  Her  fullnre  after 
October  to  pay  uuy  ol  tbe  monthly  inatall- 
menta,  or  to  du  anything  beyond  writing 
tbe  two  letters,  tends  to  support  such  a 
conclusion.  Bnt,  In  addition  to  this,  wo 
think  It  appears  that  there  was  a  contin- 
uing breach  of  the  contract  by  tbe  plain- 
tiff alter  October,  and  tbat  there  was  no 
default  on  tbe  part  of  the  defendant.  Sbe 
has  not  only  not  offered  to  perform  since 
then,  but  she  baa  not  abown  that  she  wa*i 
able  to  perform.  In  order  to  entitle  her 
to  a  decree  for  specific  performance,  it 
must  appear  tbat  sbe  has  performed,  or 
been  able  and  willing  to  perform,  her  part 
of  tbe  contract,  and  that  tbe  defendant 
has  neglected  or  refused  to  perform  her 

5 art  of  It.  Irrln  v.  Uregory,  IS  Gray,  215. 
he  offer  contained  in  the  bill  Is  not  anffl- 
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dent.  Ely  t.  McKay,  12  Alleo,  823.  Her 
reqneat  to  tbe  defendant  to  make  a  deed 
to  berfatber-ln-la  w,  coupled  wltb  an  afcree- 
inent  to  make  a  mortgage  back,  was  nut 
an  oHer  ol  performance  on  ber  part  ol  tbe 
contract  wnieb  ibe  seeks  to  enlorce,  even 
tboDjcb  tbe  defendant  may  Dare  been  ready 
at  the  time  to  make  a  deed  to  take  back  a 
mortgage  from  him.  Tlnney  t.  Ashley,  15 
Pick.  546;  Gannett  v.Albree.lOS  Mass.  S72. 
Moreover,  ft  does  not  appear  that  he  was 
ready  to  takeadeed  and  flrlve  backamort- 
gage.  Sbe  falls,  therefore,  to  show  tbat 
she  has  performed,  or  been  able  to  perform, 
tbe  contract.  We  think  the  bill  sboald  be 
dlBmhfsed  absolately,  with  costH;  and  It 
la  so  ordered. 


(1»  Maes.  424) 

JOHNSON  T.  WHETON. 

(Snpreme  Judicial  Court  of  MaRsachnsetta. 

Suffolk.  June  23.  1893.) 

WnX— CoNSTHtJCTIOK  —  TiTLB  OF  DbTISSB  — lillC- 

niTioM  ON  FowBR  or  Aubhatiok. 

A  will  provided  that,  "After  the  decease 
of  all  mr  children,  I  give,  deTise,  and  bequeath 
to  mj  granddaashter  W.  and  her  heirs  on  her 
father'a  side  one-third  part  of  all  my  estate, 
both  real  and  personal,  and  to  mj-  other  Brand- 
children  and  their  faeirs,  respecUrelr,  the  re- 
mainder* to  be  dirided  in  equal  parts  among 
theoL."  Held.  Uiat  the  words  (tf  limitation, 
"and  her  heirs  on  her  tether's  side,"  must  be 
rejected,  for  want  ni^  nowy  in  testator  to  Im- 
pose such  gnalincatiott''«r  the  fee  of  W..  and 
that,  on  the  death  of  testator's  children,  she 
<»uld  conTey  a  fee-timple  absolute. 

Appeal  from  superior  conrt,  Suffolk 
county. 

Action  by  Albln  Johnson  against  Royal 
Wbltun  to  recover  back  money  patd  on  a 
contract  of  purctaaieof  certain  real  estate, 
on  tbe  ground  tbat  defendant  was  unable 
to  convey  a  good  title.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

William  P.  Fowler,  for  appellant. 
George  M.  Reed,  for  appellee. 

HOLMBS,  J.  This  Is  an  action  to  re- 
cover a  deposit  paid  under  an  agreement 
to  purchase  land.  Tbe  land  In  question 
pasaed  under  the  seventh  clause  of  tbe 
wni  of  Royal  Wblton  to  bis  five  grand- 
cbildren,  and  a  deed  execnted  by  Them 
was  tendered  to  tbe  plaintiff,  but  was  re- 
fused, on  the  ground  tbat  one  of  the 
grandchildren,  Sarah  A.  Whlton,  could 
not  convey  a  fe&«imple  absolute,  and  this 
action  Is  brought  to  try  the  question. 
Tbe  clause  of  the  will  referred  to  la  as  fol- 
lows: "After  the  decease  of  all  my  ebil- 
dren,  I  give,  devise,  and  bequeath  to  my 
granddaaghter  Sarah  A.  Wblton  and  ber 
heirs  on  her  father's  side  one-tblrd  part  of 
all  my  estate,  both  reel  and  persona],  and 
to  my  other  graudchlldren  and  tbefr  heirs, 
respectively,  the  remainder,  to  be  divided 
In  equal  parts  between  tbem." 

Wersee  no  room  tor  duubt  that  the  legal 
title  passed  by  tbe  foregoing  clause.  We 
think  It  equally  plain  tbat  the  words 
"and  her  heirs  on  ber  father's  side"  are 
words  of  limitation,  and  not  words  of 
purchase.  The  only  serious  question  Is 
whetbor  the  elfeet  of  them  was  to  give 


Sarah  A.  Whlton  only  a  qnalifled 
and  whether,  by  reason  of  tbe  quail 
tlon,  she  Is  unable  to  convey  a  fee  slni 
We  do  not  think  tbat  it  would  be  pr 
able  to  follow  the  decisions  to  be  fonn< 
Preston  on  Eetates,  p.  449  et  aeq., 
Chains  oo  Real  Property.e.l9.  By  the 
law,  to  take  land  by  descent  a  man  n 
be  of  the  blood  of  the  first  purchaaur. 
lyftt.  12a;  2  Bl.  Comm.  220;)  and  by  i 
&  4  Wm.  IV.  c.  106,  9  2.  descent  fa  tri 
from  tbe  purchaser.  For  InstaDce,  If 
land  bad  been  acquired  In  fee  simple 
Sarah  A.  Whiton'a  father,  it  could  ( 
have  descended  from  her  tober  heirs  on 
father's  side.  It  was  no  great  atretcl 
allow  a  limitation  In  tbe  first  Instanc 
Sarah  of  a  fee  with  tbe  same  deaeend 
quality  that  it  would  have  bad  in 
case  supposed.  Cballls,  Real.  Prop. 
223.  224;  Co.  Litt.  220b:  Blake  v.  Uy 
L.  R.  11  Ir.  284;  1  Prest.  Est.  474.  Set 
22  ft  S3  Tlct.  e.  86.  8  Id.  Especially  Is 
true  tf.  as  Mr.  Chaills  argues,  the  grai 
under  such  a  limitation  could  convc 
fee  simple,  Just  as  he  or  she  could  ta 
done  If  the  estate  actually  had  descen 
from  tbe  father.  But  our  statute  of 
scent  looks  nu  further  than  the  pet 
himself  who  died  seised  of  or  entitled 
the  estate.  Pub.  St.  c.  126.  Tbe  anal 
which  lies  at  the  foundation  of  the  ai 
ment  tor  tbe  possibility  of  such  lim 
tlons  is  wanting.  A  man  cannot  crea 
new  kind  of  Inheritance.  Co.  Lltt. 
Com.  Dig.  "Estates  by  Grant,"  A 
These  and  other  authorities  show.  \ 
tbat,  except  In  tbe  case  of  a  grant  by 
king,  It  the  words  "on  her  father's  si 
do  nut  effect  tbe  purpose  intended,  t 
are  to  be  rejected,  leavlUE  tbe  estates 
Mniple,  which  was  Mr.  Waabbura's  o 
Jon.  1  Waahb.  Real.  Prop.  61.  Certal 
It  would  seem  tbat  In  this  common wei 
an'  estate  descending  only  to  heirs  on 
father's  side  was  a  new  kind  of  Inht 
ance. 

What  we  have  to  consider,  howe 
is  not  tbe  question  of  descent,  bdt  tha 
alienability;  and  tbat  question  briof 
further  consideration  into  view.  It  wc 
be  most  unfortunate  and  unexpected  I 
should  be  discovered  at  this  late  day  t 
ft  was  possible  to  Impose  such  a  qualU 
tlon  upon  a  fee,  and  to  put  it  out  of. 
power  of  the  owners  to  give  a  clear  1 
tor  generattons.  In  tbe  more  farai 
case  of  an  estate  tail,  the  legislature 
acted,  and  the  statute  has  been  can 
to  the  furthest  verge  by  constrnctl 
Pub.  St.  c.  120, 1  15;  Coombs  v.  Anden 
188  Mass.  876.  It  is  not  too  much  to 
tbat  It  would  be  plainly  contrary  to 
policy  of  the  law  of  Maaaachusetts 
deny  tbe  power  of  Sarah  A.  Wblton 
convey  an  unqualified  fee. 

Judgment  for  defendant. 


cut 

OOUaiiAfi  V.  8TBTS0N. 
(Supreme  Jndldal  Oonrt  of  MasBadniBetl 
Soffolk.  June  26.  1893.) 

Chattel  Mobtoaob— Patmbmt— Bstsscs 
Linitr. 

Where  plaintifl  borrom  money  of 
fendant  on  a  note  saeared  by  chattel  mtHtff 
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&nd,  on  Bimtniitr  of  (he  notet  pttys  the  tame, 
and  reeelTea  back  the  note  and  mortgage, 
which  are  not  canceled,  and  thereafter  bor- 
rows a  second,  bnt  smaller,  sum  of  money,  and 
redeliTera  to  the  lender  the  old  note  and  mort- 
gage, the  latter  la  not  available  as  secnrity  for 
the  debt. 

Bepurt  from  eopeiior  ennrt,  Suffolk 
coant; ;  Edgar  J.  Sherman,  Judge. 

Action  by  Elisba  DooglaH  Bgaiast  John 
Stetson  (or  convenlon.  Reported  to  eo- 
preme Jndfdal  court.  Judgment  lorplatn- 
tlB. 

C.  E.  Wasbbum.fnr  plaintiff.  Baymond 
R.  Gllman  and  WllUam  H.  Mitchell,  (or 
defendant. 

MOBTON,  J.  By  the  mortgage  of  March 
S,  1889,  the  defendant  acquired  a  defeaaible 
title  to  tbe  goods,  Rubject  to  be  defeated 
and  revested  in  the  mortgagorg  upon  per- 
furmance  of  tbe  conditions  of  the  mort- 

tage.  Wefks  v.  Baker,  152  Mass.  20«  21  N. 
l.Bep.  905;  Landon  v.  Emmona,  07  Muse. 
87,  and  ca^es  cited.  Tbe  payment  by  the 
mortgagors,  wltbuot  anything  more,  of 
tbe  enmsecored  by  thumortgage, operated 
of  Itself  to  discbarge  tbe  mortgage;  and 
the  mortgagors  were  theroapon  In  posses- 
sion of  the  koo(2b  aa  of  tbblr  former  title. 
Joslyn  T.  Wyman,  fi  Allen,  62;  Merrill  v. 
Cbaiw,  8  Allen.  S3»;  Claflln  v.  Godrrey,  21 
Pick.  1;  Parks  v.  Hull,  2  Pick.  210,211; 
Bank  T.  Pratt,  81  Me.  &01;  Mead  v.  York, 
6  N.  T.  451.  Tbe  defendant  relies  upon  a 
reissue  to  bim  by  tbe  plaintiff  of  tbe  note 
lor  a  new  loan  accompanied  by  a  redellv* 
ery  of  tbe  mortgage,  witb  the  agreement 
tbat  all  tbe  rights,  privileges,  ana  powers 
contained  In  the  mortgage  deed  should  be 
revived  for  the  purposeof  secnrlng  bim  for 
the  loan  tbas  made  to  tbe  plaintiff.  Tbe 
qoestion  is  whether  this  transaction  vest- 
ed the  title  to  tbe  goods  In  the  defeadant, 
it  not  being  claimed  tbat  there  ever  was 
any  delivering  of  tbem  to  him,  or  that  be 
acquired  any  r^bt  to  or  authority  over 
them  except  by  tbis  transaction,  we  do 
not  think  it  did.  Tbe  reissue  of  tbe  note 
for  a  valoable  coneideratloo  certainly  did 
not  convey  to  tbe  defendant  a  title,  de- 
feasible or  otherwise,  tu  tlie  goods.  Mer- 
rill V.  Oliase,  supra.  Did  tbe  redelivery 
of  the  mortgage  deed,  under  tbe  circum- 
stances and  with  tbe  agreement  eet  forth? 
It  Is  said  in  BoUe,  Abr.  "Fnlta,"  note  8.  p. 
26,  that  a  man  seal  and  deliver  a  deed, 
and  then  the  seal  Is  torn  off  from  such 
deed.  If  he  eeala  and  delivers  it  again, 
though  tbe  same  writing  remaina,  that  la 
still  a  good  deed;**  and,  agnln,  in  Com. 
IMg. ''Falt,'*B  6,  tbat  "if  a  deed  be  can- 
celed, and  afterwards  be  ezernted  and  de- 
livered dn  novo,  it  shall  be  good."  It  in 
evident  tbat  the  authors  were  speaking 
otthedelivery  fif  adeed  as  orlslDally  drawn 
for  the  purpose  of  carryUig  out  tbe  agree- 
ment as  originally  made.  This  is  not  such 
a  ca«e.  It  Is  an  attempt  to  attach  u  new 
debt,  arising  out  of  a  new  tranHuctlun.  to 
a  mortgage  which  has  been  paid,  and  la  no 
longorasobsleting  secnrlty,  but  wblcb.itls 
claimed,  tbe  parties  have  revived  by  agree- 
ing tbat  it  should  be  security  for  a  new 
debt.  Joslyn  v.  Wyman,  supra;  Merrill 
V.  Chase,  supra.  The  purpose  of  a  writtra 
murtgage  u  to  state  In  all  essential  par- 


ticulars tbe  contract  between  the  parties 
to  It.  We  think  the  original  mortgage 
departs  too  widely  from  the  transaction 
in  which  It  was  sought  afterwards  to  use 
It  to  be  made  available  as  security  for  the 
loan  then  made.  Tbe  parties  are  not  tbe 
same.  The  original  mortgage  was  made 
and  executed  by  tbe  plaintiff  and  bis  wfte. 
Tbe  covenants  contained  in  it  were  their 
covenants.  The  note  secured  by  It  was 
their  note.  The  conditions  related  to  the 
amount  then  borrowed,  which  was  dltTer- 
ent  from  that  borrowed  by  tbe  plaintiff 
afterwards,  and  provided  tbat  the  sum 
then  borrowed  should  be  paid  within  three 
months  from  the  date  of  tbe  mortgage, 
and  tbat,  upon  Its  payment,  the  note 
signed  by  tbe  plaintiff  and  his  wife  shoold 
be  void.  In  order  tbat  the  original  mort- 
gage deed  should  correspond  with  the 
transaction  io  which  the  defendant  now 
seeks  to  avail  himself  of  It  aa  security, 
It  would  be  necessary  to  rewrite  it  in 
many  essential  particulars.  We  must 
take  the  Instruroentaslt  is,  and  we  do  not 
think  ttie  defendant  can  avail  himself  of  ft 
as  security  for  the  debt  to  which  he  seeks 
to  aftply  it.  Joslyn  v.  Wyman,  supra; 
Merrill  v,  Cliase,  supra;  Mead  v.  York, 
supra.  Tbe  defendant  has  proceeded  on 
tbe  footing  of  a  mortgagee,  and  by  virtue 
of  tbe  right  and  powers  supposed  to  be 
vested  In  bim  as  mortgagee.  The  Instru- 
ment being  In  operation  aa  a  mortgage, 
tbe  sale,  which  was  agaloat  tbe  plaintlfTs 
objection,  and  without  his  consent,  was 
wrongful.  Thecase  mtghtstand  different- 
ly If  the  plaintiff  were  seeking  the  aid 
of  the  court  as  a  court  of  equity  to  com- 
pel the  defendant  to  cancel  and  discbarge 
or  redeliver  the  mortgage.  Upton  v.  Bauk, 
120  Mass.  153;  Joslyn  v.  Wyman.  supra. 
This,  however,  is  an  action  at  law.  A 
majority  of  tbe  court  Is  of  opinion  that 
tbe  entries  should  be,  verdict  set  uHlde, 
Judgment  for  plaintiff  for  $2.59.82,  and  in- 
terest  from  date  of  writ;  and  It  is  so  or- 
dered. 


(in  Mass.  4X1) 
NOBMILB  et  at  v.  GILL. 

(SniHeme  Jodldal  Gonrt  of  Haaaadiasetts. 
Saffolk.  June  24,  1893.) 

Fabtt  Walm— Opbhinos  toe  Windows. 
The  owner  of  land.  In  building  a  party 
wall,  partly  on  his  owe  land,  and  partly  on 
that  of  an  adjoioiug  owner,  has  do  right, 
asainst  objectioos  of  the  adjoining  owner,  to 
leave  openings  fbr  windows  thnrin,  to  be  used 
□Dtll  such  nme  as  the  adjoining  owner  shall 
build. 

Appeal  from  sujMrlor  court,  Suffolk 
county;  John  W.  Hammtmd,  Judee. 

Bill  by  Margaret  E.  Norinlle  and  others 
against  Hugh  GIU  for  an  iulunction.  De- 
cree lor  complainants.  J>efendant  aii- 
peals.  Affirmed. 

Sherman  L.  Whipple,  for  appellant. 
James  B.  Murphy,  for  af^lleea. 

ALLEN,  J.  Tbe  principal  question  is 
wnether  the  owner  ol  land.  In  building  a 
party  wail.partly  upon  bis  own  land,  and 
partly  apon  tbat  vlng  adjacent,  has  a 
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right,  afcaloBt  the  objection  of  the  adja- 
cent owner,  to  leave  openings  In  the  wall 
lor  windows,  to  be  need  fur  bla  own  con- 
venience until  auch  time  aa  big  neighbor 
■hnll  build  npon  the  adjacent  land.  We 
are  of  opinion  that  be  baa  no  such  right. 
Theownerablp  of  the  land  under  a  purtj 
wall  rfmains  In  the  several  ownerB,  sub- 
ject to  the  eaiienient  uf  supporting  tbe 
bnildlng  upon  each  lot  by  meana  ol  tbe 
common  wall.  This  eaerment  Is  limited 
to  what  is  necessary  for  that  purpose. 
The  maintenance  uf  windows  by  one  own- 
«f.  against  tbe  objection  of  tbe  atber.  In 
inconsistent  with  the  title  and  rights  of 
tbe  latter.  By  usage,  the  words  "party 
wall"  and  "partition  wall"  have  come  to 
mean  a  solid  wall.  Various  reasons  of  In- 
convenience or  peril  hnve  been  assigned  for 
the  doctrine,  bat  they  are  all  referable^  we 
tblnlE,  to  the  general  doctrine  that  the 
easement  is  only  a  limited  one,  and  It  Is 
not  to  be  extended  so  as  to  include  rights 
and  privileges  not  belonging  to  the  char- 
acter of  a  wall  which  is  to  be  owned  In 
common,  and  In  which  the  rights  of  each 
owner  are  equsl.  This  quebtion  has  not 
heretofore  been  determined  In  this  state, 
thoagb  other  qnestlons  relating  to  par^ 
ty  walls  have  arisen.  Vloton  v.  Greene, 
158  Mass.  — ,  83  N.  E.  Bep.  607;  Everett  r. 
Edwards,  149  Mush.  5S8,  22  N.  E.  Rep.  53; 
Matthews  t.  Dixey,  149  Mass.  595,  22  N.  E. 
Bep.  61;  Qninn  v.  Morse,  130  Mass.  317; 
Phillips  T.  Bordman,  4  Allen,  147.  Tbe 
decialnns  In  these  cases  are  not  directly  ai>- 
pllcable,  bat  In  other  states  tbe  almost 
uniform  current  of  decision  has  been 
against  tbe  right  to  leave  each  openings 
In  party  walls.  Partridge  v.  Gilbert,  15 
N.T.  601.614;  Brooks  v.  Curtis,  50  N.  Y. 
639;  St.  Juhu  v.  Sweeney,69  How.  Fr.175; 
Traote  v.  White,  (N.  J.  Ch.)  19  AM.  Bep. 
196:  Vollmer's  Appeal,  61  Pa.  St.  118; 
Milne's  Appeal.  81  Pa.  St.  64;  Ingals  v. 
Plamondun,  75  J11.  118;  Gibson  v.  Hol- 
den.  116  111.  199.  8  N.  E.  Bep.  282;  Bloch  v. 
Isham.  28  Ind.  37;  Sullivan  v.  9raffort,  36 
Iowa,  631 ;  Graves  v.  Smith,  87  Ala.  450,  6 
Sooth.  Bep.  308;  Daaenbauer  v.  Devlne,  61 
Tex.  480;  8  Kent,  Coram.  437.  nota. 
Decree  affirmed. 


<i6s  hms.  isn 

LEWIS  T.  NOBTON. 

(Soprame  Jadldal  Court  of  Masaachnsetts. 
Soflblk.  June  28.  1883.) 

IjBTT  or  EXBODTIO!T— POWEBS  or  CoSttTABlM. 

Pub.  St.  c.  27,  i  114,  proTideB  that  a 
constable  may,  within  bia  town,  serve  any  writ 
or  other  process  in  a  i>erBooal  action  where 
less  than  $300  Is  involved.  Pub.  St.  c  172,  1 
29,  reqaires,  where  a  levy  of  ezecation  is  made 
hy  a  sale,  that  the  ofiScer,  besides  notice  to  the 
debtor,  aball  post  notice  in  the  city  or  town 
where  the  land  lies,  and  in  two  adjoining  cities 
or  towns.  Hdd,  that  a  coDBtable  cannot  levy 
an  ezecntion  by  sale  of  land  when  he  has  no 
jurisdiction  In  the  towns  where  the  statute  re- 
quires notices  to  be  posted. 

Exceptions  from  anperior  eonrt,  Suffolk 
connty;  Caleb  Blodgett,  Jadge. 


Writ  of  entry  by  Frank  Lewis  asal&i 

Mary  E.  Norton.  Judgment  fordeniani 
ant.  and  the  tenant  brings  exception 
Sostained. 

W.  B.  Stevens,  for  demandant.  Cbacl 
Sprague,  for  tenant. 

LATHBUP.  J.  This  Is  a  writ  of  entr 
to  obtain  possession  of  a  parcel  of  Ian 
in  the  city  of  Boston.  Tbe  demanrtei 
riaims  title  through  a  writ  of  execatio 
issued  out  of  the  rouulelpai  court  (if  tt: 
city  uf  Boston,  which  was  executed  by 
sale  by  a  constable  of  said  city.  Varioi: 
objections  are  taken  to  tbe  constable 
proceedings,  but  there  Is  only  one  wbic 
we  need  consider;  and  that  presentatl 
question  whether  a  constable  has  any  ai 
thorlty  under  our  statutes  to  levy  an  e: 
ecution  by  a  sale  of  the  land  of  tbe  jndj 
nient  debtor.  Pub.  St.  c.  27,  §  114,  pn 
vldes  that  a  constable  who  gives  and  fill 
a  bond,  as  described  In  section  113,  "In 
sum  not  less  than  three  thousand  dollar 
niay,  within  bla  town,  serve  any  writ  c 
other  process  in  a  personal  action  1 
which  the  damages  are  laid  at  tt  Bom  no 
exceeding  three  hundred  dollars,  and  an, 
process  In  replevin  In  wblcb  the  subject 
matter  does  not  exceed  In  value  thrc 
hnndrad  dollars."  See  Pnb.  St.  c.  28,  §  9. 

We  concede  at  the  outset  that  the  word 
"writ  or  other  process"  Include  an  execi 
tion,  as  the  language  in  St.  1795,  c.  41,  §  i 
is  "any  writ,  summons,  or  execatlon. 
The  words  "or  other  process"  first  a[ 
penr  In  Bev.  St.  c.  15,  §  71,  and  were  prut 
ably  adopted  for  tbe  sake  of  brevity.  Se 
also,  Pnb.  St.  c.  160,  S  &•  Constabh 
"have  no  authority  to  serve  process  In  ch 
11  actions.  i>xcept  such  as  is  expressly  coi 
ferred  upon  them  by  statute. "  Mortoi 
C.  J.,  in  LeaTltt  v.  Leavitt.  135  Mass.  19: 
193.  Their  authority  to  serve  a  "writ  o 
other  procLss"  In  civil  actions  Is  conflne 
strictly  to  the  town  or  city  tor  whic 
they  are  appointed.  If,  therefore,  a  lev 
of  execution  reqaires  tbe  periorroance  < 
an  official  act  outside  of  such  town  c 
city,  a  constable  cannot  make  the  levj 
Pub.  St.  e.  172.  B  28,  requires,  where  a  lev, 
of  an  execution  la  made  by  a  aale,  tba 
"the  officer  shall  give  notice  In  wrltln 
of  the  time  and  place  of  sale  to  tbedebtoi 
if  found  within  his  precinct,  and  shall  als 
cause  notitlcatloiis  thereof  to  be  posted  ii 
In  some  public  place  In  tbe  city  or  tow 
where  tbe  land  lies,  and  also  Id  two  a£ 
Joining  dtieta  or  towns.  It  there  are  a 
many  In  the  county."  This  statute  cor 
templates  that  tbe  levy  shall  be  made  b; 
some  officer  whose  Jurisdiction  extend 
over  the  whole  county;  and  we  are  c 
opinion  that  a  constable  cannot  make  < 
levy  of  an  execatiou  by  sale  of  land  when 
as  In  this  case,  he  baa  no  Jurisdiction  li 
the  towns  where  the  statute  requires  nc 
titles  tlons  to  be  posted  up.  The  ruling  u 
tbe  learned  Justice  of  tbe  superiorcour 
that  the  action  could  tw  maintained  oi 
tbe  evidence  was  therefore  wrong. 

Exceptions  austatued. 
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a»  III.  iv) 

WAGNBB  T.  OITT  OF  ROOK  ISLAND.* 

(Sapreme  Court  of  Illinois.   Jane  19.  1893.) 

McNioiFAL  C0KFOBA.T10H8— Wateb  Rates— Okdi- 
JIAHOE— In/uhotion. 

1.  Under  Act  April  15,  1873.  aathoriziiig 
municipal  authorities  to  construct  and  main' 
tain  waterworka,  and  to  collect  from  the  in- 
habitants euch  rates  for  the  use  of  water  sup- 
plied as  to  BQch  authorities  shall  seem  expedi- 
ent, a  city  may  levy  water  rates  that  will  yield 
a  revenue  in  excess  of  the  cost  of  oporatiag 
the  waterworka,  even  though  they  were  orig- 
inally constnicted  by  the  city  for  the  nurpose 
of  supplying  water  for  itself  and  Its  inhabitants, 
and  not  for  purposes  of  profit. 

2.  Water  rates  IcTied  by  a  dty  under  such 
act  need  not  be  uniform,  since  they  are  not 
taxes  levied  by  the  city  in  its  public  capacity, 
but  compensation  for  water  furnished  by  the 
city  in  its  private  capacitj. 

3.  An  ordinance  which  fixes  water  rates 
for  small  consumers  at  so  much  per  room,  and 
for  large  consumers  according  to  the  amount  of 
water  used,  as  measured  by  meters,  thereby 
decreasing  slightly  the  rates  paid  by  the  small 
consumers,  and  increasing  materially  the  rates 
paid  by  tue  large  connuneri,  under  a  form^ 
ordinance,  la  not  tmreasonable^  where  It  does 
not  appear  that  the  imposition  of  meter  rates 
upon  large  consumers  is  not  entirely  equitable, 
aa  between  the  different  individuals  of  that 
class,  or  that  the  small  consumers  are  not  re- 
quired to  pay  rates  relatively  as  high  as  those 
imposed  upon  the  large  consumers. 

4.  The  fact  that  an  ordinance  is  enforced 
against  complainant,  and  not  against  others, 
is  no  ground  for  enjoining  Its  enforcement  as 
afl^nst  him. 

Appeal  from  appellate  court,  secood  dis- 
trict. 

The  facts  appear  Id  the  followlnit  atate- 
loent  by  BAILEY,  C.  J.: 

This  was  a  bill  In  chancery,  brought  hy 
George  Wagner  afzalaat  the  city  of  Rock 
Island,  to  have  a  certaia  ordlaance  of  tbe 
city  fl^ng  the  rates  or  taxes  to  be  paid  by 
penons  using  water  from  tbe  city  water- 
works held  Invalid,  and  set  aside,  and  for 
an  aci'ODDtlng  as  to  the  water  rates  or 
taxeH  lastly  payable  by  the  complalnaat. 
and  also  for  an  Injonctlon  restralnlnx  tbe 
dty  and  ita  officers  from  shuttinK  on  the 
complainant's  water  supply  nntil  tbe  final 
determination  at  tbe  anlt.  Tbe  city  de> 
marred  to  the  bill,  and,  that  being  nvur< 
mled,  It  elected  to  abide  by  its  demarrer. 
and  a  decree  was  therenpon  entered  In  ac- 
cordance with  tbe  prayer  of  the  bill.  On 
appeal  to  the  appellate  court  tbe  decree 
wasreversed.and  tbecaasewas  remanded 
to  tbe  circuit  court,  wltb  directions  to  sos- 
taln  tbe  demurrer  and  dismiss  tbe  bill; 
and  tbe  complainant  now  brlnffs  tbe 
record  to  this  conrt  on  appeal  from  tbe 
JodRment  of  reversal. 

The  hill  alleges.  In  substance,  that  the 
city  of  Rock  Island  Is  amanlclpal  corpora- 
tion organised  Febrnary  10. 1857,  and  re- 
organised and  existing  since  l>ecember. 
1879,  nnder  tbe  general  law  for  the  Incor- 
poration of  cities  and  villages;  that  in  the 
fiscal  year  1871-73  the  city  constrncted  a 
system  of  waterworks,  which  In  the  year 
1881-82  was  reconstructed  and  extended, 
and  Is  still  owned  and  maintained  hy  it, 
for  the  purpose  of  sapplying  water  from 


*  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Ghlcago  bar. 
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tbe  Mississippi  river  to  and  (or  the  use  of 
the  city  and  ita  Inhabitants,  and  has  from 
time  to  time  assessed  and  collected  from 
Its  InbaMtauts  such  taxes  or  rates  for  the 
water  so  supplied  as  it  has  deemed  Jaat 
and  expedient;  that  the  complainant  is, 
and  for  18  jeara  or  more  last  past  has 
been,  a  brewer,  and  tbe  owner  of  a  brew- 
ery, In  the  city,  known  as  the  "Atlantic 
Brewery,"  and  for  several  years  has  bad 
connected  tUerewltb  a  malt  and  bottling 
department;  that  for  the  parposee  of  hia 
basiness  bn  bas  ased,  and  does  use,  large 
qqantitles  of  water,  obtained  to  a  consid- 
erable extent  from  the  city  waterworks, 
and  bas  regularly  paid  to  the  city  tberelur 
all  taxes  or  rates  assessed  to  ordemanded 
of  bim  by  the  city,  tip  to  May  1,1889;  that 
up  to  that  date  tbA  annual  taxes  or  rates 
required  to  be  paid  to  the  city  by  consum- 
ers of  water  obtained  tbroogh  the  waters 
works  were  fixed  and  assessed  against 
small  consumers  by  general  assessment  at 
specified  schedule  rates  per  room,  for  all 
residences,  boarding  bouses,  hotels,  oHlces, 
steeping  rooms,  shops,  restaurants,  stores, 
and  the  like,  and  fur  large  consumers  at 
specific  sums,  agreed  upon  with  them,  re- 
spectively; and  that  tbe  amount  of  taxes 
or  rates  so  charged  against  and  paid  by 
the  complainant  for  several  years  prior 
and  np  to  May  1, 1889,  amounted  to  from 
9500  to  9525  per  annum. 

The  bill  further allegeft  thaton  March  18. 
1889.  the  city  passed  an  amended  ordi- 
nance, providing,  among  other  things, 
that  tbewater  rates  or  taxes  which  abonld 
be  paid  by  persons  using  water  from  tbe 
city  waterworks  should  be  at  certain 
schedule  rates  per  room  for  all  residences, 
boarding  houses,  hotels,  offices,  sleeping 
rooms,  shops,  stores,  restaurants,  and 
like  uses,  by  small  consumers.— those  rates 
being  the  same,  or  leas,  than  were  speci- 
fied In  the  ordinance  before  It  was  amend- 
ed; that  tor  railroads,  breweries,  bottling 
establishments,  maiiulacturing  establish- 
ments, elevators  In  stores  or  other  build- 
ings, wholesale  llquorstores, rectifying  liq- 
uor establishments,  manufacturing  drug 
stores,  steam  laundries,  and  all  other  large 
consumers  not  specified,  meter  rates,  as 
prescribed  in  a  table  of  rates  fixed  and 
adopted  by  the  ordinance,  should  he 
charged,  and  tor  lanndrlee  not  nslng 
steam,  small  dye  works,  and  all  otber 
small  consumers,  the  rates  to  be  paid 
should  beestlmated  meterrates. according 
to  tbe  consumption  of  water,  the  estimate 
to  be  made  by  tbe  superintendent  of  the 
waterworks,  wttb  tbe  approval  ot  tbe 
committee,  subject  to  tbe  decision  ot  tbe 
city  council  In  case  ot  disagreement;  that 
It  was  farther  provided  by  the  amended 
ordinance  that  where  more  thanonemoter 
was  required  hy  one  consumer,  owing  to 
tbe  arrangement  of  tbe  connections  wltb 
tbe  mains,  the  rate  should  be  compnted 
separately  tor  each  meter,  provided  that 
exceptions  might  be  made  where  tbe  aver- 
age for  each  meter  was  not  lens  than  9230, 
and  all  In  the  same  vicinity,  and  also  tbat 
the  superintendent,  with  the  approval  of 
the  committee,  should  place  meters,  as 
rapidly  as  practicable,  on  the  premises  of 
all  consumers,  wtaere,  on  aceonut  of  un- 
certainty as  to  the  quantity  consumed^ 
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grobable  wants  of  water,  or  other  cause, 
e  believed  that  the  interests  of  the  city 
reqalred  It;  that  any  conaumer  who  had 
tor  one  year  paid  at  the  rate  of  flOO  per 
aonnna,  OF  over,  for  wa ter  sapplied  from 
one  connection  with  the  street  maia, 
should,  wlthlQ  six  months  after  making 
wrlttsn  application,  be  supplied  with  a 
loeter.at  tbeexpenseof  the  city, and  there- 
after pay  meter  rates;  that  any  eonsnmer 
paying  lesB  than  f  100,  who  was  of  the 
opinion  that  his  rate  was  too  high, should 
be  RuppUed  on  libe  conditions,  provided  he 
paid  the  cost  of  the  meter,  exclusive  of  set- 
ting and  repairs. 

The  bill  further  alleses  that  the  erection 
and  maintenance  of  the  waterworks  by 
the  city  was  not  for  pnrpneee  of  specula- 
tion and  profit,  or  for  derlTing:  therefrom 
a  revenue,  aa  such,  from  its  Inhabitants, 
by  the  sale  of  water  to  them,  or  requiring 
them  to  pay  the  cost  of  construetlon  and 
maintenance  thereof,  or  interest  thereon, 
or  on  the  value  of  the  plant,  but  for  the 
purpose  of  supplying  wa  ter  from  the  Mis- 
sissippi river  to  and  for  the  use  of  the  city 
and  its  inhabitants;  that,  under  the  law 
which  provided  for  the  erection  of  the 
waterworks,  the  cost  thereof  was  to  be 
paid  by  general  taxation,  and  that  it  has 
been  bo  paid,  witb  the  exception  of  950,000, 
for  which  unmatured  bonds  of  the  city 
are  outstanding;  that,  for  the  17  years 
during  which  they  have  been  operated, 
the  waterworks  have  been  more  than 
eetf-snataining,  and  are  yielding  a  sorplus 
revenue  of  over  $4,000  per  annum;  that 
at  the  time  of  the  passage  of  the  amend- 
atory ordinance  the  number  of  consumers 
of  water  from  the  city  waterworks  was 
about  1,100,  ol  which  about  1.030  were  of 
the  class  designated  as  "small  coDsam- 
er8,"and  that  the  number  had  not  been 
materially  less  for  several  years  prior  to 
that  date,  and  had  not  materially  in- 
creased since;  that  it  Is  estimated  by  the 
city  authorities  that  under  the  amended 
city  ordinance  the  receipts  for  water 
rates  from  small  consumers  will  be  re* 
duced  about  $1,600,  and  that  the  amount 
received  from  large  conaamera  wUI  bein- 
ereaaed  about  $4,500,  tbns  producing  a 
net  increase  of  $8,000  per  annum,  and  that 
such  increase  Is  tinmaBonable,  unauthor- 
ised by  law,  unjust,  and  oppreeslve  upon 
thecomplainantand  a  fewother  largecon- 
Bumers,  who  are  compelled  to  pay  largely 
increased  water  raten  and  taxes;  that 
under  the  ordinance  great  inequality  and 
injnstlee  results  to  the  complainant,  as 
one  of  the  large  consumers,  and  otheni  of 
the  Bame  daas,  by  reason  of  the  different 
methods  required  by  the  ordinance,  and 
the  partial  and  Imperfect  administration 
thereof,  for  the  ascertainment  of  thequan- 
tltles  of  water  consumed,  and  the  amount 
o(  water  rates  or  taxes  payable  therefor ; 
that  the  city,  by  Its  superintendent  of 
waterworks,  servants,  and  agents,  on  or 
about  May  1, 18S9,  without  any  appilce- 
tlon  or  request  by  the  complainant, 
placed  In  his  brewery  three  meters,  for  the 
purpose  of  Indicating  and  determining  the 
qaantity  of  water  supplied  from  the  city 
waterworks,  claiming  that  the  ordinance 
required  the  same  to  be  planed  and  kept 
there  for  that  purpose,  and  that  the  com- 


plainant should  thereafter  pay  the  rates 
and  taxes  chargeable  for  the  quantity  of 
water  thereby  shown  to  be  supplied; 
that  the  complnlnant,  for  the  preceding 
two  years,  bad  paid  to  the  city  at  a  rate 
exceeding  $100  per  annum  for  the  water 
supplied  to  him  throueh  each  of  the  three 
pipes  connecting  his  brewery  with  the 
street  water  main,  and  belonged  to  the 
class  of  consamers  who,  by  the  terms  of 
the  ordinance,  are  to  be  supplied  with 
meters,  and  to  pay  meter  rates,  only 
after  making  written  applicntlon  there- 
for, and  that.  Inasmuch  as  he  has  never 
made  such  application,  he  cannot  be  re- 
quired to  use  meters,  or  to  pay  meter 
rates;  that  II  the  provision  for  the  pay- 
ment of  rates  by  meter  measurement  la 
valid,  and  applicable  to  the  complain- 
ant's case.  It  Is,  in  like  manner,  applicable 
to  the  casf^  of  all  others  of  the  same 
class;  that  although  the  class  of  large 
water  consumers  numbered  about  60  at 
the  time  the  ordinance  was  passed,  ant) 
now  numbers  between  60  and  70,  metera 
have  been  permanently  attaelied  and 
operated  in  not  to  exceed  10  cases,  Inclad- 
Ing  the  n  in  the  complainant's  brewery, 
and  that,  ae  to  all  others  of  the  class,  the 
former  system  of  agreed  rates  per  annum 
is  still  continued,  instead  of  meter  rates, 
as  required  by  the  ordinance;  that  In  a 
number  of  Instances  meters  have  been 
temporarily  attached,  and  upon  objection 
thereto,  and  to  the  payment  of  meter 
rates,  by  such  consumers,  the  meters 
have  been  removed,  and  contract  rates 
agree<l  upon,— the  rates  ao  agreed  upon 
being  in  all  cases,  as  the  complainant  is 
Informed  and  believes,  considerably  less 
Than  would  have  resulted  from  meter 
measurement;  that  in  some  cases  the 
rates  agreed  npon  have  not  been  tncreaaed 
above  those  paid  ander  previous  con- 
trHCts^and  in  others  tbeyhave  been  slight- 
ly Increaned.  though  In  but  one  Instance 
more  than  50  per  cent.,  and  generally  not 
more  than  2n  per  cent.,  over  previous  ratee, 
while  the  complainant's  Increase,  by  the 
meter  rates  to  which  he  has  been  aub- 
jected,  has  been  from  600  to  600  percent, 
over  and  above  his  contract  rates  prior 
to  May  1, 1889,  wltb  no  material  increase 
in  tala  water  supply:  that  the  water  rates 
or  taxes  claimed  and  demanded  of  him  by 
the  city  for  the  six  months  next  after 
that  date  amounted  to  the  sum  of  $1,- 
5.35.4(t,  the  amount  charged  him  for  the 
like  period  next  prior  to  that  date  being 
$262.50;  that  tbe  Increase  in  the  rate  de- 
manded of  tbe  complainant  constitutes 
two-thirds  of  the  $4,500  estimated  in- 
crease in  the  amount  to  be  realized  from 
large  consumers,  although  he  is  not  the 
largest  consumer  of  that  class;  that 
about  August  13,  1889,  the  complainant 
was  notified  by  tba  city  collector  of  water 
rates  that  the  sum  at  $H14.02  was  doe 
from  him  for  water  consumed  on  his 
premises  for  tbe  quarter  ending  August 
81,  188U;  that  on  or  about  the  19th  day  of 
that  month  he  was  notified  by  the  col- 
lector tbat,  unless  the  amount  tbos 
claimed  was  paid  by  him  within  three 
days,  his  water  supply  would  beeatoH; 
that  not  being  at  that  time  posseaaed  of 
all  the  tacts  In  the  premlseSp  and  being 
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anable,  within  throe  days,  to  collect  them, 
and  by  reaHon  of  the  threat  tocututtbla 
water  supply,  he  paid  the  anm  demanded, 
under  protest;  that  on  or  aboat  Novem- 
bers, 1888.  he  was  notified  by  the  collector 
that  the  sum  ot  $721.14  waa  due  for 
water  eoneamed  by  him  for  the  quarter 
endiiiK  November  81.  1S89;  that  being 
then  fully  advlned  of  the  Ineqaalltles  la 
water  rates,  arising:  from  the  diff'^rent 
modes  of  compDtlng  theamoants  charged 
to  consumers  of  the  same  dara,  nnd  the 
unjust  discrimination  against  blm,  be 
declined  to  pay  the  sum  demanded,  nnd  It 
has  nut  been  palo. 

The  complainant  alleges  that  he  had 
hoped  that  the  city  would  come  to  some 
amicable  adjustment  with  him  of  their 
•llfferencra,  and  on  or  about  December  2, 
1889,  he  requested  Iheclty  council  to  re- 
view, adjust,  and  reb'ate  the  water  rates 
charged  against  him,  which  it  refused  to 
do;  that  on  December  27,  1880,  he  was 
nutified  by  the  collector  of  water  rates 
that  his  water  supply  would  he  cut  otr  be- 
fore January  1,  1890;  that  his  business 
materially  and  essentially  depends  upon 
II  full  and  regnlar  supply  of  water,  and 
tbat  being  deprived  of  such  supply  for 
any  considerable  number  of  doyf*  would 
produce  Incalculable  loss  and  Injury  to 
blm;  tbat  therein  no  occasion  for  shut- 
ting off  the  complainant's  water  supply, 
as  a  means  of  securing  or  collecting  water 
rates  or  taxes,  as  the  complainant  has 
ample  ability  tu  pay,  and  has  at  ail  times 
been,  and  now  Is,  ready  and  willing  to 
bo  charged  his  fall  and  proportlunate 
amount  for  his  water  supply,  baited  upon 
a  unform  method  of  determining  the 
quantities  and  amounts,  and  the  applica- 
tion thereof  to  all  cousumers  of  the  same 
class,  and  to  abide  by  any  adjustment 
and  agreement  by  the  parties,  or  any  ad- 
Jadlcation  by  any  court  of  eompetent 
Jariadictlon,  as  to  each  amount,  and.  If 
ttae  amount  already  paid  by  him  Is  not 
RufBcieut  to  meet  and  pay  the  same,  he  is 
willing  and  orfers  to  pay  any  balance 
found  due  and  owing  by  blm  to  the  city; 
but  be  insists  that  upon  a  ]ust  account- 
log,  based  upon  a  uniform  method  of  ascer- 
taining the  amount  applied  to  all  water 
consumers  ot  ttae  class  to  which  the  com- 
plainant belongs,  the  amount  already 
paid  by  him  under  protest  will  be  found 
to  be  equal  to.  or  in  excess  of,  the  amount 
of  an  rates  properly  chargeable  against 
blm. 

The  hill  prays  that  the  amended  ordi- 
nance be  construed,  and  its  validity,  effect, 
and  application  be  adjudged  and  deter- 
mined, and, If  found  to  be  invalid,  that  tbe 
ordinance  beset  aside,  and  held  fur  naught ; 
that  an  account  be  taken  of  tbe  amount 
Jnstly  payable  by  him  tor  water  rates, 
based  upon  a  Just,  proper.and  uniform  rule 
for  the  ascertainment  thereof,  applicable 
and  applied  to  all  consumers  of  the  same 
class  with  thecomplalnant;  that  tlie  pay- 
ment already  made  by  tbe  complainant  be 
applied  as  a  credit  in  his  favor  upon  the 
amount,  if  any,  found  due  and  payable  by 
blm,  he  being  willing  and  ufferlng  to  ]>ay 
the  amount  which  should  be  found  due  by 
blm  to  the  city;  and  also  a  general  prayer 
lior  relief.  Tbe  bill  also  prays  for  an  In- 


junction pendente  lite,  restraining  the 
city.and  its  officers  and  agents, fntm  sbnt- 
tlng  off  the  supply  ot  water  from  tbe  city 
waterworks  on  the  complainant's  prem- 
ises until  the  flnal  determination  of  the 
cause.  An  Injunction  having  beeuKranted 
by  the  circuit  court  in  accordance  with  the 
complainant's  prayer  therefor,  It  was,  by 
the  decree  of  that  court,  made  perpetual. 
Tbe  appellate  court,  as  a  part  of  its  judg- 
ment reversing  the  decree,  directed  that 
the  Injunctlun  be  dissolved. 

Ira  O.  Wilkinson  and  Adair  Pteasants. 
for  appellant.  Joseph  L.  Haas,  for  ap- 

IMllee. 

BAILEY,  C.  J.,  (after  stating  the  facta 
as  aboTS.)  As  we  understand  tbe  bill,  the 
complainant  bases  his  right  to  tbe  relief 
prayed  for  upon  two  grounds:  (1)  That 
the  ordinance  ot  March  18,  It^,  provides 
fur  the  Imposition  and  collection  of  water 
rates  and  taxes  In  excess  of  the  actual  cast 
of  maintaining  and  operating  Us  water- 
works, and  is  therefore  unjust,  opprpsslve, 
and  unreasonable;  and  (S)  thatthe  provi- 
sions ot  the  ordinances  are  nnjustly  and 
unequally  enforced,  so  as  to  compel  tbe 
complainant  to  pay  more  than  bis  Just 
proportion  of  the  water  rates  or  taxes 
collect^]  by  the  city.  It  will  be  noticed, 
as  bearing  upon  the  first  ot  these  grounds 
of  complaint,  that  there  is  no  alligation  of 
any  exorbitance  or  unfairness  In  the  rates 
fixed  by  the  ordinance,  when  tbe  cost  of 
constructing,  as  well  as  ot  maintaining 
and  operating,  the  waterworks  Is  taken 
into  consideration.  The  contention  Is 
that,  as  the  city  was  authorized  by  law 
to  construct  tbe  waterworks,  and  pay  the 
cost  of  the  same  by  general  taxation,  and 
baa  paid  such  cost  In  tbat  manner  in  part. 
It  Is  bound  to  maintain  and  operate  ths 
works  for  tbe  sole  benefit  ot  those  who 
may  choose  to  use  tbe  water  thus  fur- 
nished, and  has  no  legal  right  nr  power 
to  charge  therefor  rates  which  will  pro- 
duce a  revenue  In  excess  of  what  Is  neces- 
sary to  defray  the  current  expenses  ot 
tiielr  operation  and  maintenance.  Tbe 
second  ground  of  complaint  does  not  pro- 
ceed upon  the  theory  that  there  Is  any  In- 
equality or  Improper  discrimination, either 
as  between  dilTerent  classes  of  consumeni, 
or  between  Individuals  of  the  same  class, 
arising  from  tbe  provisions  ot  the  ordi- 
nance Itself.  It  Is  alleged  that  the  ordi- 
nance diminishes  to  some  extent  the  rates 
previously  charged  to  small  consumers, 
and  very  lai^ly  Increases  those  previous- 
ly charued  to  large  consnmers;  but  It  Is 
not  alleged  tbat,  as  thus  modified,  the 
ratCH  charged  to  small  coneumereare  rela- 
tively too  low,  or  tbat  those  charged  to 
large  conaamers  are  relatively  too  high. 
The  city  council  having,  in  tbe  exercise  of 
its  legislative  discretion,  seen  fit  to  make 
these  changes  in  the  rates  previously 
charged,  a  presumption  arieea,  which  tlif> 
bill  In  no  way  attempts  to  rebut,  that  pre- 
vious charges  were  unequal  and  unjust, 
and  that,  under  tbe  system  formerly  pre- 
vailing, small  consumers  bad  been  charsed 
somewhat  more,  and  large  consumers 
.very  mnch  less,  than  the  relative  rates 
wtalcta  ought,  fairly  and  Justly,  to  belm- 
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posed  upon  tfaem.  It  Is  Dot  claimed  that 
the  Imposition  of  meter  rates  upon  large 
consnmers  is  not  entirely  equitable,  as  be- 
tween the  different  Indlvldualu  uf  that 
class.  Theamoantnf  the  actual  confiump- 
tion  being  precisely  ascertained  by  the  nse 
of  meters,  the  rates  to  be  charged  are  ac- 
cordingly proportioned  to  the  amount  of 
water  consamed  by  each, — a  system  of  fix- 
ing rates  too  manifestly  just  and  equitable 
to  require  discussion.  It  Is  true  the  sched- 
ule of  meter  rates  Is  based  upon  a  allding 
scale  of  prices,— the  price  per  1,000  galluns 
consumed  being  considerably  diminished 
as  the  amount  is  Increased,— tint  this  is  a 
matter  to  wbicb  the  complainant  cannot 
be  heard  to  object,  as  the  amount  of  wa- 
ter consumed  by  htm  seems  to  be  snlUcieu  t- 
ly  large  to  bring  him  wlthlu  the  operation 
ol  the  lowest  rate  fixed  by  the  schedule. 
Moris  It  shown  that  the  adoption  of  a 
dltfereot  method  for  fixing  the  rates  to  be 
paid  by  small  consnmers,  viz.  by  chaining 
them  fixed  rates  according  to  the  number 
of  rooms  in  the  buildings  to  which  water 
is  sopplieu,  is.  in  Its  operation,  unjust  or 
inequitable  to  large  cousumers.  There  is 
no  allegation  that  small  consumers  are 
not  thereby,  in  fact,  required  to  pay,  for 
the  water  consumed  by  them,  rates  rela- 
tively as  high  as  thorn  imposed  upon  large 
consumera  Dy  cbarging  them  meter  rates. 

The  SDbstantlal  complaint,  then.  Is  that 
the  city  and  Its  officers  are  enturcing  the 
ordinance  against  him  according  to  Its 
terms,  thus  compelling  bim  to  pay  meter 
rates  for  the  water  supplied  to  his  brew- 
ery from  the  waterworks,  and  that,  while 
doing  so,  they  have  neglected  to  enforce 
the  ordinance  as  against  various  of  the 
other  large  consumers,  and  that  the  Ine- 
quality and  Injustice  allesed  arise  from 
that  sause.  He  Is  therefore  eeebtng,  not 
to  have  the  city  required  to  enforce  the 
ordinance  against  all  consumers  alike,  hut 
to  have  Its  enforcemeat,  as  against  him- 
self, restrained  by  Injunction.  One  theory 
upon  which  the  bill  proceeds,  and  the  one 
upon  which  much  reliance  seems  to  be 
placed.  Is  that  the  imposltlou,  upon  con- 
sumers of  water  supplied  from  the  city 
waterworks,  of  rates  or  taxes  therefor,  is 
an  exercise  of  the  taxing  power,  and  is 
tber^ore  controlled  by  the  connitutional 
limitation,  which  requires  taxes  to  be  uni- 
form in  respect  to  persons  and  property 
within  the  Jurisdiction  of  tbe  body  Impos- 
ing the  same.  This,  we  think,  is  a  mis- 
apprehension. Taxes  are  the  enforced 
proportional  contribution  from  persons 
and  property,  levied  bythestate.hy  virtue 
of  its  sovereignty,  lor  the  support  of  the 
government,  and  lor  all  public  needs, 
and  they  are  therefore  Justly  and  properly 
subjected  to  the  rule  of  uniformity.  But 
water  rates  are  Imposed  and  collected 
merely  as  the  compensation  or  equivalent 
to  be  paid,  by  those  who  uhoutte  to  re< 
eel  re  and  use  the  water,  for  the  commod- 
ity thus  furnished  them  by  the  city.  No 
one  Is  compelled  to  receive  or  use  tbe  wa- 
ter, so  as  to  be  under  obligation  to  pay 
tor  It,  except  at  his  own  eleetlon;  and 
when  be  does  receive  and  use  It,  with 
knowledge  of  tbe  rates  charged  by  theclty 
therefor,  be,  by  implication,  agrees  to  pay 
those  rates,  and  his  oblisation  to  make 


payment  rests  upon  contract,  rather  tl 
□pon  an  exercise  by  the  state  of  the  t 
Ing  power.  In  Vreeland  v.  Jersey  City 
N.  J.  Law,  136,  tbe  statute,  after  proi 
log  that  the  board  of  public  works  sbo 
regulate  the  dlstributloo  of  water,  i 
tiie  prices  which  those  usingitshoold  p 
required  them,  from  time  to  time,  to  fi 
sum  to  be  annually  assessed  upon  Taci 
lots  abutting  upon  streets  In  which  wa 
mains  were  laid,  and  lots,  with  balldii 
thereun,  In  which  water  was  not  tak 
and  It  was  held  that  no  liability  co 
reet  upon  any  property  owners,  exc 
thobe  uidng  the  water,  to  pay  tbe  ra 
imposed.  The  rates  imposed  upon  ot 
property  were  held  not  to  be  suatainal 
either  as  special  assessments  or  as  gen 
al  taxes.  They  were  not  valid  as  apet 
assessraents,  since  there  was  no  llmitat 
by  which  the  imposition  by  the  board  v 
restricted  to  an  amount  representing 
actual  and  positive  benefits  to  tbe  la 
nor  were  tbey  valid  as  a  general  tax, 
the  reasou  that  tbe  liupositloa  was  i 
uniform  upon  ail  the  property  within  i 
Jurisdiction  of  the  city.  But  In  Vreete 
V.  O'NeU,  36  N.  J,  Eq.899,  and  Yreelt 
V.Jersey  City,  37  N.J.Eq.  574.  the  qv 
tlon  was  presented  as  to  the  validity 
the  rates  imposed  under  the  same  atati 
for  water  actually  used;  and  it  was  fa 
that,  as  the  terms  upon  which  the  wa 
was  proposed  to  be  furnished  were  put 
and  well  known,  persons  applying  foi 
supply  of  water  would  be  presumed 
have  assented  thereto,  and  thus  beco 
liable  to  pay  the  required  rates,  upon  i 
ground  of  an  Implied  contract.  To  sa 
effect,  see  Institution  v.  Jersey  City,  313 
S.  606.  5  Sup.  Ct.  Rep.  612.  The  busin 
of  furnishing  the  inhabitants  of  a  city  w 
water  by  means  of  waterworks  so  ci 
structed  as  to  bring  the  water  frnm  so 
permanent  source  otsupply,aDd  diutrlbi 
It,  by  means  of  pipes  laid  In  the  streets, 
the  residences  and  places  of  boaioess 
those  desiring  to  obtain  their  water  ai 
ply  in  that  manner,  thoogh  not  an  ex 
else  of  the  powers  of  sovereignty,  la  i 
doubtedly  a  buHinese  which  is  public  in 
nature,  and  belongs  to  that  class  ot  ov< 
patluns  or  enterprises  upon  which  a  pub 
interest  Is  impressed.  Tbe  busIneKses  ci 
ried  on  by  common  carriers,  telegra 
companies,  and  gas  companies  are  exa 
pies  of  the  same  class.  Tbe  bnslDess,  1 
Ing  one  which  is  Impressed  with  a  pob 
use,  may,  where  proper  legislative  authi 
Ity  is  given,  be  carried  on  directly  by  t 
municipal  corporation,  orit  may  becarri 
on  by  a  private  corporation  acting  one 
a  proper  franchise  granted  to  It  forth 
purpose.  But,  when  a  municipal  corpoi 
tlon  undertakes  tu  construct  and  opera 
waterworks.  It  does  so  In  the  exercise 
Its  private,  and  not  of  its  government 
functions.  Thus,  as  said  by  Judge  Dlllo 
"Adty  may  be  expressly  authorised.  In  j 
discretion,  to  erect  a  public  wharf,  a i 
charge  tolls  for  its  use,  or  to  supply  its  I 
habitants  with  water  or  gas,  chargli 
them  therefor,  and  making  a  profit  thei 
by.  In  one  sense,  snrh  powers  are  pub 
iQ  their  nature,  because  conferred  for  po 
lie  advaotage.  In  another  sense,  tb 
may  be  considered  private,  becanse  th< 
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areaaeb  aa  may  be,  and  often  are,  conferred 
upon  IndWiduals  and  private  corpora- 
tluna,  and  result  In  a  special  adrentaxe 
or  benefit  to  the  municipality,  as  distinct 
from  the  public  at  large."  1  DIM.  Mun. 
Corp.  §  27.  "A  municipal  corporation 
which  aapplies  Us  Inbabltants  with  gas 
or  water  does  ao  In  Ita  capacity  of  a  pri- 
vate corporation,  and  not  In  the  ezerriae 
of  Its  powers  of  local  aovereignty.   If  this 

Sower  la  granted  to  a  borough  or  city.  It 
I  a  special  private  Iranchlae,  made  as 
well  for  the  private  emolument  and  nd- 
vantaKe  of  the  city  as  for  the  public  good. 
In  separatlnK  the  two  powers,— public 
and  private,— regard  must  be  had  to  the 
object  of  the  legislature  In  conferring 
them.  II  granted  tor  public  pnrposes  ex- 
clusively, they  belong  to  the  corporate 
body  In  Its  public,  political,  or  mnniclpal 
character;  bat  if  the  grant  was  for  piir- 
poaes  of  private  advantages  and  emolu- 
ment, tboagb  the  public  may  derive  a 
eommou  beoeflt  therefrom,  the  corpora- 
tion, qao  ad  hoc,  la  to  be  regarded  as  a 
private  coropaoy.  It  atanda  upon  the 
same  footing  as  would  any  individual  or 
body  of  persons  upon  whom  the  like  spe- 
cial franchlaeH  had  been  conferred."  A)> 
peal  of  Brumm,  (Pa.  Sup.)  12  Atl.  Bep.  855. 
To  same  eHect,  see  Western  Sav.  Fund. 
Soc.  V.  City  of  Phlladelphia,31  Pa.  ISt.  176; 
Bulley  V.  Mayor,  etc..  8  HIU,  681. 

The  complainant,  bowever,haaattempt- 
ed  to  distinguish  the  present  case  from 
those  to  which  the  foregoing  authorities 
apply  by  alleging  that  the  waterworks  In 
queation  were  not  erected  by  the  city  for 
purposes  of  speculation  or  proflt,  or  of  de- 
riving therefrom  a  revenue,  by  the  sale 
of  water  to  Its  cltlsens,  but  only  for  the 
purpose  of  supplying  water  from  the  MIs- 
alsslppi  river  for  the  use  of  Itself  and  Its  In- 
habitants. Even  admlttingtbat  such  was 
the  policy  of  the  clt.v  and  Itsofflcers  at  the 
time  they  embarked  upon  the  enterprise 
of  building  waterworks,  and  supplying  the 
people  of  the  ct^ty  with  water,  we  are  un- 
able to  see  how  that  fact  can  have  the  le- 
gal slgnlflcaoce  claimed  for  It.  It  would 
go  only  to  the  motives  upon  which  the 
city  acted  In  the  matter,  and  would  have 
no  bearing  upon  its  right  to  change  Its 
policy  whenever  It  sawdt  to  do  so.  Its 
powerto  build  and  maintain  waterworks, 
and  furnish  water  to  Us  Inhabitants  for 
a  consideration,  Is  derived  from,  and  is 
governed  solely  by,  the  statute;  and  even 
tlinogh  the  intention  ot  the  city  and  its 
oIBcevB  may  have  been  to  rnrnlsh  water  to 
the  people  of  the  city  at  the  mere  cost  of 
maintaining  and  operating  the  works, 
and  to  charge  no  rates  that  would  result 
In  accumulating  a  surplus  revenue,  theclty 
la  not  bound  tt»  persist  In  tbat  policy,  but 
Is  at  liberty,  at  any  time,  to  abandon  It, 
and  impose  reasonable  rates  and  charges, 
although  by  so  doing  a  revenue  may  t>e 
realized.  It  la  a  rule  of  common  law  that 
parties  carrying  on  business  which  Is  pub- 
lic in  Its  nature,  or  which  Is  Impressed  with 
a  poblle  Interest,  cannot  select  their  pa- 
trons arbitrarily,  but  must  serve  all  who 
apply  on  equal  terms,  and  at  reasonable 
rates,  but  this  Is  as  far  as  the  rnles  of  com- 
mon law  seem  to  have  gone.  They  do  not 
require  absolute  uniformity  ot  rates,  nor 
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forbid  dlscrlmlnatloD  by  performing  the 
service  for  one  at  rates  lower  than  those 
exacted  of  others.  The  most  familiar  II- 
luatratlon  uf  pursuits  of  this  character  la 
that  of  a  common  carrier,  and  the  well- 
recognlzcd  rule  Is  that,  while  the  carrier 
cannot  select  his  patrons  arbitrarily,  and 
must  furnish  equal  facilities  to  ell,  and  on 
equal  terms,  he  Is  not  forbidden  to  take 
one  customer's  goods  at  an  uureasonably 
low  rate,  or  to  confer  on  that  customer 
other  practical  advantages  In  the  trans- 
portation, to  which  competitors  and  the 
general  public  are  not  admitted.  Schou- 
ler.  Ballm.  §  380;  Hutch.  Carr.  §  447.  The 
same  rule,  doubtlesa,  where  no  statutory 
restriction  has  Intervened,  Is  equally  ap- 
plicable to  all  other  kinds  ot  business 
which  have  become  affected  with  a  public 
Interest,  such  aa  that  ordinarily  carried 
on  by  telegraph  or  gaacompanles,  the  con- 
struction and  maintenance  of  public 
wharves,  or  the  maintenance  and  opera- 
tion of  waterworks  In  cities;  and, In  the 
case  ot  waterworks,  we  are  unable  to  see 
why  any  different  rule  In  this  respect 
should  apply  when  the  works  are  owned 
and  operated  by  the  city  from  those  which 
prevail  where  the  buRloesa  Is  carried  on  by 
a  private  corporation.  The  provisions  ot 
the  statute  In  relation  to  waterworks  may 
be  found  in  article  10  of  the  general  law  In 
relation  to  the  Incorporation  of  cities  and 
TlUagea.  (1  Starr  &  (\  St.  508,)  and  In  the 
"Act  authorizing  cities,  incorporated 
towns, and  villages  toconstructand  main- 
tain waterworks, "approved  April  15, 1873, 
and  subsequent  ameodmeDte  thereto.  (Id. 
644.)  By  these  statutes  municipal  corpo- 
rations are  aatborlsed  to  provide  for  a 
supply  of  water  tor  Are  protection,  and  for 
the  uae  of  their  Inhabitants,  by  the  erec- 
tlqn,  construction,  and  maintenance  of 
waterworks;  and  for  that  purpose  they 
are  authorized  to  acquire  the  necessary 
real  estate  by  purchase  or  condemnation, 
and  to  defray  the  expenae  of  constructing 
and  maintaining  the  works  by  general 
taxation,  or,  toa  certain  extent,  by  special 
assessment,  and  to  borrow  money  and  is- 
sue municipal  bonds  therefor.  By  aection 
4  of  the  act  last  above  referred  to  power  Is 
given  to  the  proper  municipal  authorities 
to  make  and  enforce  all  needful  rules  and 
regulations  in  the  erection,  construction, 
and  management  ot  the  waterworks,  and 
tor  the  ose  ot  the  water  thereby  supplied, 
and  to  tax,  aaseas,  and  collect  from  the  In- 
habitants ot  the  municipality  such  tax, 
rent,  or  rates  for  the  use  and  benefit  of 
water  used  or  supplied  to  them  by  such 
waterworks  as  to  such  authorities  shall 
aeem  just  and  expedient.  By  section  6  of 
the  same  act  it  Is  provided thatthe income 
received  from  such  waterworks  from  wa- 
ter taxea,  rents,  or  rates  shall  be  kept  In  a 
separate  fund,  and  shall  first  be  applied 
to  the  payment  and  discharge  uf  the  cost, 
interest  on  bonds  or  money  borrowed  and 
used  In  theconatructlon  of  the  waterworks, 
and  running  expenaea  thereof,  the  surplus 
to  beapplied  In  suchmann?r  as  the  munic- 
ipal aotborltles  may  direct.  We  find  noth- 
ing in  the  ordinance  in  question  In  this 
case  which  seemato  ustocontraveneelther 
the  rules  of  the  common  law  or  the  pro- 
visions of  the  statute.  There  la  no  allega- 


Digitized  by  Google 


550 


NORTHEASTERN  REPORTER.  Vol.  34. 


V 


tion  that  the  water  rates  charged  to  the 
cumplaiuaut  are  In  themselvea  unreason- 
able ur  extortluDMte,  In  the  sense  ol  being 
anything  more  than  a  Just  and  fair  equiv- 
alent fur  the  water  supplied  to  bini  from 
the  waterworks,  nor  Is  aay  provlsloo  of 
the  ordinance  pointed  out  which  Is  in  itself 
unreasonable,  or  which  the  city  council 
bad  not,  nnder  the  stututes  above  referred 
to,  a  clear  authority  to  pass. 

The  Inequality  complained  of  Is  one 
which  arises  solely  from  tbe  neglect  of  the 
city  officers  to  enforce  the  ordinance 
ngalnst  other  consumera;  and,  whatever 
maybe  tbe  appropriate  remedy  for  such 
neglect,  or  tbe  means,  tf  any,  which  the 
law  provides  for  compelling  the  city  offl- 
cera  to  enforce  theordlnance  egainstuU  to 
which  It  appliea  alike,  it  is  very  clear  that 
their  failure  to  collect  from  others  the  full 
amount  of  their  water  rates  cannot  have 
tbe  eOect  of  discharging  the  complainant 
from  his  obligation  to  pay  the  rates  im- 
posed upon  blm  by  the  ordinance.  The 
case  Isnotllke  one  whereseveral  are  under 
legal  obligation  to  make  up  a  fund  of  a 
definite  amount  by  contribating  thereto 
in  fixed  proportions,  and  where  one  is  not 
liable  to  make  good  deficiencies  caused  by 
the  default  of  tbe  othera.  The  city  is  en- 
titled to  collect  the  full  amount  due  from 
all,  wha  tever  the  aggregate  may  be,  and  Its 
failure  to  collect  from  part  can  have  no 
effect  upon  the  liability  of  the  othera.  In 
no  point  of  view  hna  the  complainant 
shown  himself  entitled  to  the  relief  prayed 
for  in  his  bill,  and  the  judgment  of  the  ap- 
pellate court,  reversing  the  decree,  and  di- 
recting that  the  bill  be  dismissed  at  the 
complainant'a  costs,  for  want  of  equity, 
will  be  affirmed. 


(14S  in.  S7S) 

PEORIA  GASLIGHT  &  COKE  00.  T. 
PEORIA  TERmNAL  RY.  CO.* 
(Sunreme  Court  of  Illinoifl.   Jane  19,  1893.) 
Eminent  Domain— Etidekcb — Instbdotiosb. 

1.  In  a  proceeding  by  a  railroad  com|>uny 
to  cijiideraQ  land  for  its  right  of  way,  evideucu 
of  Uie  prices  paid  by  the  company  for  other  land 
along  its  right  of  way  is  incompetent  as  evi- 
dence of  value,  since  such  forced  sales  are  not 
evidence  of  the  real  market  value, 

2.  It  is  reversible  error  to  instruct  the  jury 
that  "if,  after  a  full  consideration  of  all  the 
testimony  In  the  case,  in  connection  with  your 
inspection  of  the  premises,  you  conclude  that 
yuur  owD  inspection  is  a  more  reliable  basis 
for  the  estimate  and  assessment  of  compensa- 
li-m  and  damages,  then  you  have  a  right,  under 
the  law,  BO  to  do,  but  you  should  not  arbitrarily 
nnd  without  reason  reject  any  of  the  ti.'st!- 
monr."  since  such  instruction  authorizes  the 
iury  to  base  their  valuation  of  the  property 
solely  upon  their  own  inspection  of  the  prem- 
ises, regardless  of  the  evidence.  Kieman  v. 
ItaUway  Co..  14  N.  E.  Rep.  18,  123  111.  188, 
distinguished. 

A  ppeal  from  circuit  court,  Peorlu  coun  ty ; 
T.  M.  Shaw,  Judge. 

Condemnation  proceedings  by  tbe  Peo- 
ria Terminal  Railway  Company  against 
the  Peoria  (laslight  &  Coke  Company. 
From  the  judgment,  defendaut  appeals. 
Reversed. 


'Reported  by  Loula  Boiso^  Jr.,  Esq.,  of  the 
Chicaso  bar. 


Winslow  Evans  and  Jack  &  Tlcheni 
for  appellant.  George  B.  Foster  and  S 
vena  &  Horton,  for  appellee. 

BAILEY,  J.  This  was  a  proceeding  t 
der  the  eminent  domain  law,  brought 
the  Peoria  Terminal  Railway  Cumpa: 
ngainat  the  Peoria  Gaslight  &  Coke  Co 
pany,  to  condemn  for  right  of  way  a  p< 
tiou  of  the  premises  owned  and  occapi 
by  the  defendant  with  its  buildings  ai 
other  improvements  and  machinery,  cc 
stitutlnK  its  guH  works.  The  premises 
the  defendant  consist  of  one  block 
ground,  bordering  upon  the  Illinois  riv* 
and  being  something  over  40O  feet 
length  along  the  river,  and  about  300  fc 
in  width,  and  contalnlns  about  tbi 
acres.  The  land  sought  to  be  condemn 
conafsta  of  a  strip  50  feet  In  width,  aloi 
the  margin  of  the  river,  and  ranning  t 
whole  length  of  the  defendant's  premiai 
nnd  containing  48-100  of  au  acre.  At  t 
trial  the  jury,  after  bearing  the  eviden 
and  viewing  the  premises,  rendered  tbi 
verdict, fixing  thecompensatlon  lobe  pa 
the  defendant  for  the  strip  of  land  taki 
at  $4,550,  and  assessing  the  damages 
the  land  not  taken  at  f2,750,  making  t 
total  of  the  compensation  and  damag 
$7,300.  Upon  this  verdict  Judgment  m 
entered  in  the  usual  form,  and  tlie  delen 
ant  brings  the  record  to  this  court  by  a 
peal. 

As  tnmlahlns  evidence  of  tbe  value  of  tl 
land  proposed  to  be  taken,  the  petition 
was  permitted,  against  the  objection  ai 
exception  of  the  defendant,  to  prove  I 
several  witnesses  what  the  petitioner  bi 
paid  other  property  owners  fur  right 
way  along  the  same  line,  and  the  decislc 
of  the  court  admitting  that  evidence  is  s 
signed  for  error.  The  propriety.  In  cases 
this  character,  of  admitting  proof  of  sal 
ot  other  similar  property,  made  at  i 
about  tbe  uame  time,  though  doubted, ai 
even  denied,  In  some  ot  the  states,  seen 
to  ns  to  be  supported  by  the  better  re 
son,  as  well  aa  by  tbe  greater  weigbt 
authority.  ]l«wia,  Em.  Dom.  g  443.  ai 
catieH  cited  In  notes.  In  this  state  Its  a 
missibillty  has  been  expressly  affirmed 
a  few  cases,  and  indirectly  recugniied 
many  others.  Thus,  in  Provision  Co. 
City  of  Chicago,  111  111.  ^1,  a  witness  wi 
permitted  to  give  evidence  as  to  the  pr] 
at  which  another  lot  hud  been  sold,  wit 
out  testifying  as  to  tbe  value  of  elth 
that  lot  or  of  the  one  sought  to  be  co 
demned,  and  It  was  held  that  there  was  i 
error  in  tbe  admission  of  the  evidence, 
being  said  :  "^From  the  very  necenaitlee 
the  case,  actual  sales  of  property  In  tl 
vicinity,  and  near  tbe  time,  are  competei 
evidence  ao  fur  as  they  go.  On  cros 
examination,  all  circumstances  ran  i 
drawn  out,  showing  that  the  given  sa 
falls,  and  how  much,  of  being  a  faircrit 
rion  of  value.**  In  Railroad  Co.  v.  M 
roney,  9.^  III.  179,  evidence  ns  to  what  i 
adjoining  lot  had  been  sold  for,  beir 
offered  in  rebuttal,  was  excluded.  Tl 
judgment  was  alfirmed,  on  the  groni 
that  the  proof  offered  was  properly  ei 
dence  In  chief,  but  it  was  remarked  tba 
if  it  had  been  offered  In  the  first  Instanc 
it  would  doubtless  b*ive  been  adniltte 
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Til  Railroad  Co.  v.  Haller,  82  III.  208,  do  ev- 
idence of  ttiliicharacterfleeiiis  to  bav6  been 
offered,  nor  dues  Its  admisHlblllty  seem  to 
have  been  fnnaestlon ;  but  tt  was  eald  that 
what  the  property  would  sell  tor  before 
and  after  theroad  was  constructed  would 
be  one  of  the  modes  of  aacertnlnlng  the 
damages.  If  the  price  was  shown  tu  have 
been  reduced  by  the  bulldlog^of  theroad; 
and.  **lf  there  was  no  other  property  of 
the  same  value  or  description  In  the  placA 
which  had  been  sold,  then  other  modes 
would  hare  to  be  resorted  to  than  the 
proof  of  the  sale  of  such  property  before 
and  after  the  damaKe  was  done."  White  v. 
Hermann,  51  HI.  243,  was  a  suit  to  recover 
damages  for  an  alleged  breach  of  a  con- 
tract for  the  sale  of  a  tract  of  land,  and 
the  valoe  of  tbe  land  embraced  In  the  con- 
tract waa  one  of  the  matters  In  issue.  As 
bearing  npon  that  Issue,  It  was  said  that 
no  objection  conld  be  seen  tu  the  admls- 
Rlon  of  proof  of  the  value  of  other  prop- 
erty similarly  situated  at  or  near  the  date 
of  tbe  contract,  or  even  of  property  ot  a 
different  quality  in  Its  Immediate  vicinity, 
leaving  the  Jury  todetermlne  thedifference 
uf  value,  and  that*  If  any  witness  knew  of 
similar  property  havlug  been  sold  about 
tbe  time  of  the  contract,  he  might  testily 
to  that  fact.  Chicago  &  N.  W.  Ky.  Co.  v. 
Chicago  &  E.  R.Co.,  112  III.  489,  was  a  pro- 
ceeding by  one  railroad  company  to  con- 
demn land  owned  and  utiet*  by  another 
crmipany  for  transfnrring  frelEht  from  its 
tracks  to  Lake  Michigan.  Proof  was 
made  ot  several  sales  of  property  In  the 
vicinity  designated  by  the  witnesses  aa 
"dock  property."  Ttjp  Judgment  was  re- 
versed onothergrounds.and  the  propriety 
of  this  evidence  was  not  directly  passed 
upon,  but  the  court.  In  discussing  the 
mode  of  estimating  the  compensation  to 
be  paid  for  the  property  vhlch,  not  being 
In  the  market  or  subject  to  sale,  has, 
properly  speaking,  no  market  value,  said : 
"While,  In  the  nature  of  things,  there  can 
be  no  market  value  of  a  piece  of  property 
by  being  used  in  connection  with,  aud  as 
a  part  of,  some  extensive  business  or  en- 
terprise. Its  value  must  be  determined  by 
ttaa  Dses  to  which  ft  Is  applied.  While,  In 
Bucb  cases,  the  market  valne  of  neighbor- 
ing lands  differently drenmstanced  maybe 
looked  to  as  throwing  some  light  upon 
tbe  question,  yet  that  uloiie  would  fall  far 
short  uf  furnlRhluK  a  true  oradequatP  test 
of  the  value  of  the  property.  •  The  other 
decisions  to  which  our  attention  Is  called 
do  not  seem  to  have  any  bearing  upon  tue 
qumtlon  of  the  admissibility  of  evidence 
of  sales  of  other  property.  In  Klernan  v. 
Knilway  Co.,  12-3  111.  18S,  14  N.  E.  Rep.  18, 
evidence  as  to  how  far  the  selling  value  ot 
other  farms  in  the  county  crossed  by  rail- 
roads had  been  affected  thereby  was  held 
Inadmissible.  In  Railroad  Oo.  v.  Blake, 
116  III.  168.  4  N.  £.  Rep.  488,  the  decision 
was  that  real-estate  brokers  who  testify 
that  they  are  acquainted  with  the  valne 
of  real  estate  in  the  neighborhood  of  the 
land  sought  to  be  condemned  are  compe- 
tent witnesses  as  to  the  value  of  the  same, 
even  though  their  knowledge  of  values  In 
the  locality  Is  not  satisfactorily  shown  to 
be  based  on  actual  sales.  The  cases  ot 
JobDBon  r.  Hallway  Co., Ill  III.  41S;  Green 


v.CIty  of  Chicago.  87  III.  370;  Rallroac  Co. 
v.  Haslam,  73  III.  494;  and  Railroad  Cc .  v. 
WInslow,  66  111.  219,— all  relate  to  the 
qoestion  of  tbe  admissibility  of  oplolun 
evidence  as  to  values,  and  do  not  Involve 
tbe  question  of  the  udmlsBlbillty  of  evi- 
dence of  sales  of  other  property. 

The  theory  upon  which  evidence  of  sales 
of  other  similar  property  In  the  neighbor- 
hood at  about  the  same  time  is  held  to  be 
admissible  is  that  it  tends  tu  show  the  fair 
market  value  of  the  property  sought  to  be 
condemned;  and  It  cannot  be  doubted 
that  such  sales,  when  made  In  the  tree  and 
open  market,  where  a  fair  opportunity  for 
competition  has  existed,  become  material 
and  often  very  important  factors  In  deter- 
mining the  value  of  the  particular  proper- 
ty In  question.  Bnt  It  seems  very  clear 
that,  to  have  that  tendency,  tbey  mast 
have  been  made  underdrcumatances  where 
tbey  are  not  compulsory,  and  where  the 
vendor  Is  not  compelled  to  sell  at  all 
events,  but  Is  at  llnerty  to  Invite  competi- 
tion among  those  desiring  to  become 
purchasers.  Accordlagly, among  thevarl- 
ouB  decisions  In  this  or  other  states  to 
which  uur  attention  has  been  called,  or 
which  ourown  resenrcheshavedlscovered. 
we  find  none  In  which  the  price  paid  at  a 
forced  or  compnl^ory  sale  has  been  admit- 
ted as  competent  evidence  uf  value.  On 
the  other  hand.  In  DIetrichs  v.  Railroad 
Co..  12  Neb.  225,  10  N.  W.  Rep.  718,  evi- 
dence  of  the  price  paid  at  an  administra- 
tor's sale  for  tbe  very  lota  sought  tube 
condemned  was  held  to  be  Incompetent. 
In  discussing  this  subject,  Mr.  Lewis,  In 
his  treatise  on  the  Law  of  Eminent  l)o- 
maln.says:  **  What  the  partycondemning 
has  paid  forother property  Islncompetent. 
Such  sales  are  not  a  fair  criterion  of  valne, 
for  the  reason  that  they  are  In  tbe  nature 
of  a  eompromlne.  Tbey  are  affected  by 
an  element  which  does  not  enter  Into  sim- 
ilar transactions  made  In  the  ordinary 
course  of  bnsloess.  The  one  party  may 
force  a  sale  at  such  price  as  may  be  fixed 
by  the  tribunal  appointed  by  law.  In 
most  cases  the  same  party  must  have  the 
particular  property,  even  If  It  costs  more 
than  Its  tme  value.  The  tear  ot  one  party 
of  the  other  to  take  the  risk  of  legal  pro- 
ceedings ordinarily  reenlts  in  tbe  one  par- 
ty paying  more,  or  the  other  taking  lens, 
than  Is  considered  tu  be  the  fair  market 
value  of  the  property.  For  these  reasons, 
such  salf*s  would  not  seem  to  be  com- 
l>etentevIdenceof  valueln  any  case,  wheth- 
er In  a  proceeding  by  the  same  condemn- 
ing party  or  otherwise."  Lewis,  Em. 
Dom.  §  447. 

The  text  of  the  learned  author  here 
quoted  seems  to  be  well  supported  by  the 
anthorltles.  In  Kelllherv.  Miller,  97  Mass. 
71.  which  was  a  salt  brought  to  assess 
damages  to  land  caused  by  the  building 
and  malutenauce  ot  a  mllldam,  and  the 
consequent  overflow  of  the  land  with  wa- 
ter, it  was  held  that  evidence  ot  the  amount 
paid  forflowing  other  land  was  Inadmissi- 
ble; the  court  remarking  that  the  casa 
did  not  fall  within  the  analogy  of  those 
cases  which  permit  the  valne  ot  adjacent 
and  similarly  situated  parcels  of  land,  aa 
indicated  by  the  prices  for  which  they  have 
been  sold,  to  be  shown  where  the  qoeatlon 
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on  trial  is  tlie  value  of  the  land.  So,  In 
Fall  RivorPriut  Works  V.  Fall  River,  110 
MasB.  42S,  which  was  a  proceeding  ror  the 
assessnien  t  nl  damages  as  compeosatlon 
for  land  taken  tor  a  highway.  It  was  held 
that  evldeoce  of  amouDts  paid  for  other 
land  taken  tor  the  purposes  of  the  same 
street  was  a  mere  settlement  of  dainajces, 
and  not  an  ordinary  sale  and  purclmse  of 
an  estate,  and  was  therefore  locumpetent 
and  Improperly  admitted.  Cobb  v.  City  of 
Boston,  112  Mass.  181,  was  a  proceeding 
for  the  assesament  uf  damages  for  landa 
taken  by  the  city  for  a  certain  public  Im- 
provement, and  it  was  held  that  evidence 
of  the  sum  paid  by  the  city  for  other  land 
similarly  situated,  by  agreement  of  Its 
owner,  wa8  inadmlsslblti  as  evidence  of  the 
market  value  of  the  land  taken.  On  thlH 
point  the  court  said:  "The  defendant 
offered  to  prove,  as  evidence  of  market 
value,  the  sum  pnld  by  the  city,  by  agree- 
ment with  the  owner,  for  another  lot 
tdmllarly  situated.  A  price  so  fixed  by 
compromise,  when  there  can  be  no  other 
pnrchaser,  and  the  seller  has  no  option 
to  refuse  to  sell,  and  can  only  elect  be- 
tween the  acceptance  of  the  price  offered 
and  the  delay,  uncertainty,  and  trouble 
of  legal  proceedings  for  au  assessment.  Is 
not  a  reasonable  test  of  market  value.  It 
la  in  no  sense  a  sale  In  the  market. "  See, 
also,  Preebrey  v.  Railway  Co., 103  Mass.  1; 
Donovan  v.  City  of  Springfield,  12o  Mass. 
371;  Tyler  v.  Mather,  9  Gray,  183.  The 
same  question  arose  In  Howard  v.  City  of 
Providence,  6  R.  I.  514.  That  was  a  pro- 
ceeding for  the  assessment  of  damavea  for 
land  taken  and  Injured  by  laying  out  a 
street*  and.  for  the  purpose  of  proving  tho 
amount  of  damages  to  the  particular 
landowner  whose  case  was  on  trial,  evi- 
dence was  offered  of  the  amounts  paid  by 
the  city  to  other  property  owners  In  flet- 
tlemeut  of  their  appeals  from  awards  of 
damages  for  adjoining  lands  taken  for  the 
Btreet,  and  was  excluded  as  incompetent. 
On  affirming  that  ruling,  the  eoartsald: 
"What  the  city  paid  other  parties  in  com- 
promise of  suits  pending  on  appeal  for 
land  damages,  altliough  the  lands  might 
be  similarly  situated  with  lands  of  the 
plaintiffs  taken  by  the  city,  was  certainly 
not  evidence  of  the  market  value  of  the 
lend,  or  of  any  sobstantial  damage 
suffered  by  the  plaintiff.  Upon  grounds  of 
public  policy,  offers  made  In  compromise 
of  suits,  pending  litigation,  are  not  to  he 
used  in  evidence  against  the  party  making 
them.  We  do  not  see  that  such  evidence 
ought  to  be  any  guide  to  the  Jury  in  esti- 
mating damatieH.  When  a  party  buys  his 
peace,  or  compromises  a  pending  suit, 
many  consideriitions  may  Influence  htm. 
The  trouble,  vexation,  and  costs  of  a  law- 
salt,  payment  of  counsel,  time  expended  In 
attending  litigation,  and  other  matters, 
may  Induce  him  for  theavoldlngof  trimbte 
to  pay  In  comprnmise  far  more  than  the 
value  of  the  thing  in  controversy.*  In 
City  of  Springfield  v.  Scbmook,  88  Mo.  304, 
It  was  held  that  It  was  improper  in  such 
cases  to  prove  what  other  persons  had 
been  allowed  for  their  property,  in  order 
to  establish  the  amount  of  the  compensa- 
tion to  which  the  party  was  entitled  by 
comparison,  the  court  saying:  "The  as- 


sessment of  damages  in  other  cases  may 
have  proceeded  upon  Incorrect  princIpJea, 
or  the  amount  paid  may  have  been  the  re- 
sult of  contract,  or  in  excess  of  the  trne 
value.  Such  a  mode  of  Inquiry  was  im- 
proper, because  it  furnished  no  accorate 
standard  for  estimating  the  defendant's 
damages,  and  was  likely  to  lead  to  tbe 
Introduction  of  many  collateral  lasueti.'* 
In  Railroad  Co.  v.  McLaren,  47  Ga.  346.  it 
was  held  to  be  error  to  admit  evidence  uf 
what  another  railroad  company  had  paid 
the  party  whose  damages  were  being  as- 
sessed forrnunlng  Its  railroad  tbroosb  her 
land.  See,  also.  King  v.  Railroad  Co.,  9i 
Iowa,  458;  Chapln  v.  Railroad  Co.,6Caali. 
422;  Amoskeug  Manut'g  Co.  v.  WorcMter, 
60  N.  H.  522.  We  are  referred  to  no  decl- 
sloo  in  this  state  In  which  the  opponlte 
view  as  to  the  admissibility  of  evidence  of 
tbe  character  of  that  now  under  con«id- 
eration  has  been  taken.  In  fact,  so  far  as 
we  are  aware, the  question  has  never  Itaen 
passed  upon  by  this  court,  and  we  are 
therefore  at  liberty  to  adopt  the  rule  which 
seems  to  us  to  be  most  fully  supported  by 
reason  and  authority.  Acting  upon  that 
principle,  we  are  disposed  to  concur  in  the 
rule  supported  by  the  authorities  above 
cited,  and  to  hold  that  tbe  evidence  of  tbe 
prices  paid  by  tho  railroad  company  to 
other  property  owners  for  right  of  way 
along  its  line  was  incompetent,  and  wad 
improperly  admitted. 

Upon  the  question  of  the  damages  to 
the  part  of  tbe  defendant's  premises  not 
taken,  the  defendant  produced  some  six  or 
seven  witnesses,  whose  testimony  tended 
to  show  an  amount  of  damages  to  the  de- 
fendant's gas  works,  by  taking  that  por- 
tion of  the  premises  sought  to  be  con- 
demned, very  largely  in  excess  ot  tbe 
amount  awarded  by  the  Jury.  Most,  If 
not  all,  of  these  witnesses,  appear  to  have 
bad  large  experience  In  the  construction, 
operation,  and  management  of  gas  works, 
and  their  values,  and  In  relation  to  the 
areas  necessary  to  their  proper  and  suc- 
cessful operation.  'The  petitioner,  in  re> 
buttal,  examined  three  architects,  who, 
after  having  examined  tbo  premises,  ex- 
pressed the  opinion  that  the  building  of 
tbe  railroad  will  have  no  material  effect 
upon  the  defendant's  buildings  and  plant. 
Upon  this  evidence,  the  court  gave  to  the 
Jury  the  following  Instruction:  "Yon  are 
Instructed  that  yon  are  the  Judges  of  tbe 
credibility  of  tbe  witnesses,  and  of  the 
value  of  their  testimony  In  relation  to 
tbe  compensation  and  damage;  and  if, 
after  lull  consideration  of  all  the  testimo- 
ny In  tbo  case,  in  connection  wltb  your 
own  inspection  of  the  premises,  you  con- 
clude that  your  own  Inspection  of  the 
premises  is  a  more  reliable  basis  for  the 
estimate  and  assessment  of  compensation 
and  damages,  then  you  have  a  right,  un- 
der tbe  law,  so  to  do,  but  you  should  not 
a.-bltrarily  and  without  reason  reject  any 
ol  tbe  testimony."  This  instmctlon  clear- 
ly authorized  the  Jury  to  base  their  esti- 
mate ot  compensation  and  damages  solely 
upon  fhelr  own  Inspection  olthe  prsmlst^, 
provided  only  they  were  of  opinion  that 
such  Inspection  furnished  a  more  reliable 
basis  for  an  assessment  than  did  tbe  evi- 
dence ot  the  witnesses.   While  it  required 
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tbuin  to  consider  the  eTidftnce,  and  direct- 
ed them  not  to  reject  any  of  It  arbitrarily 
and  wlthunt  re&Ron.it  gaw  to  them  a 
clear  Intimation  that  If,  In  their  opinion, 
their  Inspection  of  the  premises  furninhed 
a  more  reliable  basis  for  an  estimate  of 
dnmaKes,  such  conclusion  would  of  Itself 
f  Ornish  a  Huflielent  reason  for  wholly  dis- 
regarding the  testimony  of  the  wltnessea. 
Such.  In  our  opinion.  Is  not  the  law. 

It  has  been  frequently  held  by  this  court 
that  the  results  of  the  personal  view  of 
the  premises  by  the  jury  in  condemnation 
cases  are  In  the  nature  nf  evidence,  and 
may  be  taken  Into  consideration  by  them 
In  passing  upon  the  testimony  of  the  w!t- 
neasea,  and  that,  where  the  evidence  Is 
confllctlDg,  they  may  be  resorted  to  by 
the  jury  as  hearing  upon  the  weight  to  bu 
given  to  the  variant  and  confllctlDc;  esti- 
mates given  by  the  various  witnesses,  so 
that,  11  the  verdict  of  the  jury  Is  supported 
by  the  evidence.  It  will  not  be  disturbed 
simply  because  It  Is  contrary  to  what 
appears  to  be  the  preponderance  of  the 
testimony.  The  case  In  which  this  view 
la  stated  mi>st  strontcly  of  any  to  which 
our  attention  has  been  called  Is  Klernan 
V.  Rnllroad  Co.,  123  111.188.14  N.  E.  Rep. 
18.  There  an  instruction  was  approved 
which  told  the  jury.  In  auhatance,  that 
the  result  of  their  personal  view  of  the 
premises  was  evidence  properly  to  be  tak- 
en into  consideration  In  making  up  their 
verdict,  and  that,  if  they  believed  from 
the  whole  evidence  that  they  had,  from 
personal  examination  of  the  premises,  ar- 
rived at  a  rooi'e  accurate  judgment  and 
determination  as  to  the  value  of  theprem- 
Sseii  sought  to  be  taken,  andottbeamoont 
of  damages,  than  was  shown  by  evidence 
In  open  court.lhen,  and  In  that  case,  they 
might,  upon  the  evidence,  rightfully  fix 
the  value  of  the  land  taken,  and  the 
amount  of  damage,  at  the  amount  so  ap- 
proved by  their  judgment,  so  formed  from 
personal  examination  of  the  premises,  as 
a  Jury,  even  though  it  might  differ  from 
the  amount  testifled  to,  and  from  the 
welsrht  of  testimony  given  by  witnesses  in 
open  court.  It  will  be  observed  that  In 
that  Instruction  no  license  was  given  to 
the  jury  to  disregard  the  evidence  and 
base  their  estimate  of  damages  upon  thuir 
personal  examination  of  the  premises 
alone,  even  tbongb  they  might  be  of  the 
opinion  that  aach  examination  furnished 
the  best  basis  for  an  assessment ;  butthey 
were  Instrncted  to  consider  the  results  of 
their  view  of  the  premises  In  connection 
with  the  evidence,  and  report  the  assess- 
ment which  should  thus  appear  to  them 
to  be  Jnst,  although  It  might  differ  from 
the  amount  sUBtsined  by  the  preponder- 
ance uf  the  testimony  of  the  witnesses. 
The  InstrnctioQ  in  the  present  case,  how- 
ever, went  further,  and  authorized  the 
Jury  to  first  determine  whether  their  own 
Inspection  of  the  premises  furnished  the 
mnre  reliable  basis  for  an  assessment  of 
damages,  and,  that  question  being  settled 
In  the  afflrraattve.  it  jostifled  tbelr  acting 
upon  that  basis  alone,  and  making  their 
aasesament  accordingly.  In  the  more  re- 
cent case  of  Railroad  Co.  v.  Schneider,  127 
III.  144,  20  N.  E.  Rep.  41,  we  held  that, 
whlltt  the  personal  view  by  the  Jnrj  In 


condemnation  cases  Is  in  the  nature  of  ev- 
idence, yet  the  jury  may  not  Ignore  all  the 
evidence,  and  fix  the  compensation  and 
damages  directly  contrary  thernto,  and 
that  It  is  only  where  the  evidence  Is  con- 
flicting that  the  jury  may  draw  their  own 
conclusions  from  a  personal  view.  Even 
then  an  assessment  beyond  the  maximum, 
or  lees  than  the  minimum,  Qxed  by  the 
testimony,  will  not  be  sustained.  The 
verdict  must  be  supported  by  the  evi- 
dence, and  can  In  no  case  rest  solely  upon 
the  personal  examination  of  the  premises 
by  the  jury,  however  well  convinced  they 
may  be  that  their  examinatlonfurnishes  a 
more  reliable  basis  for  an  assessment  of 
damages  than  the  testimony  of  the  wit- 
nesses. In  support  of  this  view,  see  Wash- 
burn V.  Railroad  Co.,  59  Wis.  364,  18  N.  W. 
Rep.  328.  Wb  are  of  the  opinion  that  the 
instruction  given  In  this  case  was  errone- 
ous. 

A  number  ol  otberqnestionsare present- 
ed by  counsel  in  their  briefs,  but,  as  the 
errors  already  pointed  out  necessitate  a 
reversal  of  the  judgment,  we  do  not  (eel 
called  upon  to  consider  or  discuss  them. 
Without  expressing  any  opinion  as  to  the 
other  questions  suggested,  we  And  our- 
selves compelled,  lor  the  errors  above 
mentioned,  to  order  that  the  judgment  be 
reversed,  and  the  cause  remanded  for  a 
new  trial. 
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MUT.  INS.  CO.  T.  ARMSTRONG  et  al.» 
(Supreme  Court  of  Ulincds.  June  10.  1883.) 

iNSCSAHaS— COHDITIOITS  or  FOLICT~Wa]VBR. 

1.  A  clause  In  a  policy  of  fire  insurance, 
t]iat  *it  is  a  condition  of  this  Insnrance  that 
the  foUowinir  improvements  shall  be  comnleted 
witliia  60  days  of  date  hereof,  or  policy  will 
be  noil  and  void,"  does  not  render  the  policy 
absolutely  void  at  the  end  of  60  davs,  upon 
failure  to  make  the  required  improvements. 

2.  Where  such  condition  formed  no  iMurt 
of  the  policy,  as  originally  written,  hut  was 
written  on  a  s^oarate  piece  of  paper,  and  at- 
tached to  the  poucy,  by  agents  who  had  anthor- 
ity  to  issue  tne  DOlicy  either  with  or  without 
the  condition,  the  condition  may  be  orally 
waived  by  such  agents,  in  epite  of  a  provisiou 
in  the  policy  that  no  waiver  shall  be  binding 
onlesa  written  apon  the  policy. 

8.  Where  the  company,  after  expiration  of 
the  60  days,  and  with  nonce  that  the  improve- 
ments had  not  been  mad&  recognim  the  pol- 
icy as  in  full  force  by  wiitinr  to  the  insured 
in  regard  to  giving  Um  additional  insurance, 
without  intimating  that  said  policy  was  not  in 
force,  such  recognition  constitutes  a  waiver 
of  the  condition. 

Appeal  from  appellate  court,  Second  dis- 
trict. 

Assumpsit  by  Thomas  M.  Armstrong 
and  others,  copartners  doing  business  un- 
der the  firm  name  and  style  of  the  L. 
Banerle  Company,  against  the  Maunfac- 
turers'  A  Merchants'  Mutnal  Insurance 
Company,  upon  a  policy  of  insurance. 
Plaintiffs  obtained  Jndgment,  wfaicb  was 
affirmed  by  the  appellate  court.  Defend- 
ant appeals.  Affirmed. 


^Reported  by  Louis  Boisot,  Jr.,  Esq..  of  the 
Chicago  bar. 
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MyroD  H.  Beach  and  Albert  D.  Early,  for 
appellant.  Cbas.  A.  Works,  tor  appellees. 

CRAIO.  J.  This  WRB  an  acUon  broagbt 
by  appellees  on  a  policy  of  iDSorance.  In 
which  certalD  property,  located  at  Petosky, 
MIcb.,  WBH  tnsared  aKalnst  loms  from  flre. 
P.  A.  Montgomery  &  Co.  were  the  gen- 
eral agents  of  the  Insurance  company  at 
Chicago:  and  In  May,  1SS9.  C.  M.  Fay.  a 
member  of  plalntiffe'  flrui,  applied  to  P.  A. 
Montgnmery  &  Co.,  at  tbefr  office  in  Cbi- 
caffo,  foriDPurancenn  tbelrMIcblganprop- 
erty.  He  was  referred  to  Mr.  Tyndall,  an 
employe  in  the  office,  as  a  proper  person 
with  whom  the  negotiation  for  insurance 
might  be  conducted.  In  October,  1889,  the 
insurance  company  sent  an  inspector  to 
Petosfcy  to  inspect  appellees'  plant,  with  a 
view  of inenrtng  the  property.  After  the 
inspector  had  made  a  report  to  P.  A. 
Montgomery  &  Co.,  under  date  of  October 
24,188ft,  they  wrote  appellees  In  relation 
to  the  insnraoce;  and  In  this  letter  they 
were  informed  that  they  would  have  to 
put  In  their  plant,  within  60  days,  certain 
appliances,  to  guard  against  flre,  and  to 
aid  In  extingnlfibing  flre.  Havlnic  received 
thlB  commuDlcatlon,  Fay  went  to  Chicago 
to  see  P.  A,  Montgomery  A  Co.  In  the 
mean  time,  viz.  on  October  29th,  they  had 
mailed  the  policy  upon  which  suit  la 
brought  to  appellees,  it  Petosky.  Going 
to  the  office  of  P.  A.  Montgomery  &  Co.. 
Fay  had  a  cunveraatlon  with  Tyndall,  to 
whom  be  had  always  been  referred,  and 
with  whom  he  had  transacted  all  bis 
former  business  relating  to  insurance  writ- 
ten by  P.  A.  Montgomery  ft  Co.  In  that 
conversation  he  told  Tyndall  thatit  would 
be  Impossible  to  carry  out  the  require- 
ments within  sisty  days,  to  which  Tyn- 
dall replied  that  thuyshouldgo  on, and  do 
the  beat  they  conld.  Fay  asked  Tyndall 
what  the  rate  would  be  when  the  require- 
ments bad  been  complied  with,  and  Tyn- 
dall said  they  should  then  have  a  rate  of 
S2.60.  being  40  cents  leas  than  the  rate 
given  In  the  policy  that  had  been  mailed 
the  day  before.  After  this  conversation, 
Fay,  In  company  with  Tyndall,  went  out 
tu  the  city  to  investigate  the  appliance  re- 
quired to  be  placed  In  the  plant,  and,  after 
investigation,  contracts  wereinadefor  the 
required  appliances.  After  investigating 
the  appliances,  Fay,  npon  being  assured 
by  Tyndall  that  he  would  not  be  required 
to  have  them  pat  In  within  the  specified 
time,  notified  Tyndall  that  be  would  ac- 
cept the  policy.  The  policy  contained  this 
provision:  "It  Is  a  rondltion  of  thlslnsur- 
ancethatthefollowlngimprovementsshall 
be  completed  within  sixty  days  of  date 
hereof,  or  policy  will  be  null  and  void." 
Following  this  are  17  different  specifica- 
tions, written  out  by  Montgomery  &  Co., 
and  attached  to  the  policy.  The  policy 
also  contains  the  following:  "This  policy 
is  made  and  accepted  snbject  to  the  fore- 
going stipulations  and  conditions,  to- 
gether with  such  other  provisions,  agree- 
ments, or  conditions  as  may  be  Indorsed 
hereon  or  added  thereto;  and  no  officer, 
agent,  or  other  representative  of  this  com- 
pany, shall  have  power  to  waive  any  pro- 
visiou  or  condition  of  this  policy,  except 
such  aa,  by  tbc  terms  ut  this  policy,  may 


EPOBTEB,  Vol.  84.  (HI. 

be  the  snbject  of  agreement  indorsed  here- 
on or  added  hereto;  and,  as  to  such  pro- 
visions and  conditions,  no  ofllcer,  ag«nt, 
or  representative  shall  have  cincb  power, 
or  be  deemed  or  held  to  have  waived  anch 
provisions  or  conditions,  unless  such 
waiver,  if  any,  shall  be  written  npon  or 
attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  the  Insurance  under 
this  policy  exist,  or  be  claimed  by  the  io- 
Hured,  nuless  so  written  or  attached.  ** 
The  contemplated  improvements  to  be 
placed  In  the  plaint  were  not  completed 
within  60  days  from  the  date  of  the  policy, 
and  the  property  was  burned  on  the  14th 
day  of  March,  1S90.  At  the  time  of  the  fire 
theimprovements  were  substantially  com- 
pleted, but  they  had  not  been  inspected 
and  formally  turned  over  to  the  assured. 

The  defense  interposed  to  the  action  od 
the  policy  was  a  failure  of  the  assured  to 
construct  in  and  upon  the  property  lii- 
Eured  certain  appliances  to  guard  against; 
fire,  and  to  be  used  in  extinguishing  flre, 
within  60  days  from  the  date  of  the 
policy,  as  was  provided  by  certain  condi- 
tions attached  to  the  policy  at  the  time  it 
was  issued  by  the  agents,  Montgomery  ft 
Co.  These  condltloae  were  no  part  of  tbe 
policy,  as  it  was  originally  prepared  by 
the  company,  but  It  appears  from  the  evi- 
dence that  they  were  written  out  on  a 
separate  piece  of  paper  by  the  agents,  and 
then  attached  to  the  policy  by  them. 
Tbe  evidetice  also  tends  to  show  that  be- 
fore tbe  policy  was  accepted  tbe  agenta  of 
the  company  waived  a  compliance  with 
the  conditions  within  the  60  days,  and 
that  theassured  accepted  the  policy  under 
an  agreement  that  the  requirements 
should  be  complied  with,  not  within  60 
days,  but  within  such  time  as  the  assured 
could  reasonably  have  the  applluncea 
made,  and  placed  in  tbe  proper^.  The 
first  question,  therefore,  to  be  considered. 
Is  whether  the  conditions  of  the  policy,  ut- 
tacbed  thereto  by  tbe  agents,  requiring 
the  Improvements  to  he  placed  In  tbe 
plant  within  60  days,  have  been  waived. 
The  policy  contains  a  provision,  in  suti- 
Rtance,  that  no  waiver  ot  any  condition 
shall  be  valid  unless  written  npon  or  at- 
tached to  the  policy,  nor  shall  any  privi- 
lege or  permission  affecting  the  Insurance 
exist,  or  be  claimed  by  the  insured,  unless 
so  written  or  attached.  When,  and  un- 
der what  circumstances,  the  conditions  of 
a  policy  may  be  waived  by  the  general 
agents  of  the  company,  have  been  much 
discussed  In  the  eonrts,  and  the  deelBlons 
are  not  harmonious  on  the  question. 
Vlele  V.  Insurance  Co.,  26  Iowa,  9.  is  an 
Interesting  case  on  the  subject.  It  was 
there  held  that  a  condition  In  a  policy  of 
Insurance,— that  if  the  risk  be  Increased 
by  a  change  of  occupation,  or  other 
means  within  tbe  control  of  the  assured, 
without  the  written  consent  of  the  insur- 
ers, the  policy  shall  be  void,— being  in- 
serted for  the  benefit  of  the  inanrers,  they 
may  dispense  with  a  compliance  there- 
with, or  waive  a  forfeiture  of  the  policy. 
Incurred  hy  a  breach  thereof,  and  thereby 
become  estopped  from  setting  up  each 
condition  or  .breach.  It  was  also  held 
that  such  waiver  of  the  forfoltni^,  arising 
from  the  breach  ot  the  condition,  need 
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not  be  in  wrltloK,  but  may  be  by  parol; 
tbat  any  acts,  declarations,  or  cooree  of 
deallDK  by  tbe  iDSurere,  witb  knowledge 
of  tbe  facta  conetltutlns:  a  breach  of  acon- 
ditton  In  tbe  policy,  reeoxnlalnK  and 
treating  the  oollcy  aa  atlU  In  force,  will 
annonnt  to  a  waWer  o!  tbti  forfeltnre,  and 
estop  tbe  company  trum  setting  op  tbe 
same  as  u  defense.  It  vraa  alao  beld  tbat 
a  local  agent,  clotbed  wUh  autbnrity  to 
make  contracts  ut  luearance.flx  ratee.etc, 
had  power  to  waive  torl^tures.  In  In- 
■arance  Co.  v.  Gray,  48  Kan.  497, 3H  Pac. 
Bep.  637,  wbere  tbe  policy  contained  a 
prorislon  tbnt  no  agent  of  tbe  company, 
or  any  other  person  tban  the  president 
or  secretary,  should  hare  authority  to 
niter  or  waive  any  of  the  terme  or  cnndl- 
tionn  of  tbe  policy,  or  mnbo  any  Indorse- 
ment tbereon,  and  all  agreements  of  tbe 
pretident  or  secretary  mast  be  signed  by 
either  of  them,  it  was  beld  that  this  pro- 
vision may  be  modified  by  tbe  company 
to  tbe  same  extent  as  any  other,  and 
whatever  the  company  can  do  may  be 
done  by  Its  general  agents.  Among  other 
things,  tbe  court  said :  "  Jf  it  was  within 
tbe  power  of  tbecompany, acting  through 
its  agents,  to  waive  a  condition,  or 
change  the  contract.  It  surely  might  do 
ao  by  parol,  and  might  even  waive  tbe 
propliilonB  stated  in  tbe  policy  with  refer- 
ence to  the  manner  of  altering  or  waiving 
its  term  and  conditions.**  In  Insurance 
Co.  V.  Earle,  8S  Mlcb.  144,  the  question 
arose  whether  an  agent  of  tbe  company 
eonid  change,  by  parol,  the  condltlouM  of 
a  policy  wblcb  provided  it  conld  only  be 
done  by  the  consent  of  the  company 
written  tbereon.  Tbe  court  beld  tbat  a 
written  bargain  is  of  no  higher  legal  de- 
gree tban  a  parol  one,  and  either  may 
vary  or  discharge  tbe  other,  and  one  who 
hsH  agreed  that  be  will  only  contract  in 
writing.  In  a  certain  way,  does  nut  there- 
by preeltide  taimeelf  from  making  a  parol 
bargain  to  change  it;  tbat  there  is  no 
more  force  In  an  agreement  in  writing 
not  to  agree  by  parol,  tban  In  a  parol 
agreement  not  to  agree  In  writing.  In 
Sbafer  v.  Insurance  Co.,  63  Wis.  302, 10  N. 
W.  Rep.  881.  tbe  policy  contained  tbe 
following:  The  nse  of  general  terms,  or 
aaytblog  less  than  a  distinct,  special 
agreement,  clearly  expressed  and  indorsed 
un  tills  policy,  shall  not  be  construed  as 
a  waiver  of  any  printed  or  written  condi- 
tion or  restriction  hei'ein ;  and  whenever 
this  policy  may  have  become  void,  from 
any  cause,  It  shall  not  be  renewed  or  rein- 
stated by  Ibe  Issue  of  any  renewal  certifi- 
cate or  receipt,  or  In  any  other  way,  ex- 
cept by  upeS^l  contract  tor  such  rein- 
stating. In  writing  tbereon,  or  by  tbe  issn- 
loK  of  a  new  pnitcy."  Held:  "It  was 
competent  fur  tbe  agent  acting  in  behalf 
of  tbe  defendant  to  waive  this,  as  well  as 
other  conditions  of  tbe  policy."  In  Insur- 
ance Go.  V.  Kinnler's  Adm'x.88  Grat.  88,  In 
dlscasslon  of  tbe  question  o!  tbe  waiver  of 
a  condition  in  a  policy,  it  is  said:  "Such 
waiver  or  estoppel  (for  tbe  terms 
*  waiver'  and  'estoppel*  may  be  indlffar- 
ently  used  In  application  to  tbe  subject  we 
are  now  considering)  may  take  place 
either  pending  the  negotiation  for  tbe 
policy,  or  after  sncb  negotiation  baa  been 


completed,  and  dnring  the  currency  of  the 
policy,  and  either  before  or  after  forfeltnre 
incurred.  8nch  waiver  msy  be  made  by 
a  general  agent  acting  within  tbe  scope  of 
his  powers,  needs  no  consideration  to 
support  it.  and  mar  be  by  parol,  altbongh 
tbe  written  consent  of  the  Insurer  is  ro- 
qulred,  by  tbe  terms  of  tbe  policy.** 

As  has  been  seen,  tbecondltloua  Involved 
were  incorporated  into  the  policy  by  the 
agents,  Montgomery  &  Co.  Tbey  had  the 
authority  to  Issue  tbe  policy  with  or  wltb- 
oat  the  conditions.  They  might  have  left 
out  of  tbe  policy  a  part  or  allot  tbe  condi- 
tions, and,  having  this  authority,  no  rea- 
son Is  perceived  why  they  might  not,  by 
contract  with  the  assured,  waive  a  per- 
formance of  the  conditions  for  such  time 
as  tbey  might  think  proper. 

Appellant's  counsel  have  cited  certain 
eases  (Baumgartel  v.  lnBuranoeCo.,[N.  Y. 
App.}  33  N.  E.  Bep.991;  Allen  v.  losnrance 
Co.,  128  N.  7.  6,  i^N.  E.  Rep.  809;  Qulnlan 
V.  Insurance  Co.,  133  N.  Y.  356,  31  N.  E. 
Rep.  31;  Messelback  v.  Norman,  123  N.  T. 
6S3,  26  N.  E.  Uep.  34;  Walsh  v.  Insurance 
Co.,  73  N.  T.  5)  as  holding  a  different  rule. 
These  causes  do  not,  In  substance,  bold, 
where  a  policy  of  Insurance  contains  a 
provision  that  no  otticer.  agent,  or  repre- 
sentative of  tbecompany  shall  be  held  to 
have  waived  any  of  the  terms  or  condi- 
tions of  a  policy  unless  such  waiver  shall 
be  in  writing,  and  indorsed  on  the  policy, 
tbat  a  waiver  will  not  be  binding,  unless 
made  and  indorsed  as  required  by  tbe 
policy.  We  are  not,  however,  Inellnad  to 
apply  tbe  doctrine  of  thene  cases  to  the 
case  under  consideration.  It  Is  apparent 
from  tbe  evidence  that  tbe  general  agents, 
Montgomery  &  Co.,  who  issued  the  policy, 
aud  Incorporated  the  conditions  relied  up- 
on in  tbe  policy,  themselves,  agreed  with 
tbe  assured,  before  the  policy  was  accept- 
ed, tbat  tbey  would  not  require  the  Im- 

Srovemeots  to  be  completed  wltbin  60 
ays;  and  it  would  be  a  fraud  on  the  In- 
sured to  allow  tbecompany  to  repudiate 
tbe  agreement  upon  which  the  policy  was 
accepted  by  them. 

There  is  another  fact  which  has  an  Im- 
portant bearing  in  tbe  decision  of  this 
ease.  It  Is  deemedthat  the  insnrancecom- 
pany  knew  that  tbe  nsBured  had  not  com- 
plied with  tbe  condittons  of  the  pulley  In 
regard  to  making  the  Improvements,  and, 
knowing  this  fact,  it  recognized  the  policy 
as  In  full  force,  and  led  the  assured  to  be- 
lieve tbat  they  were  protected,  and  under 
such  circumstances  the  company  Is  es- 
topped from  relying  on  u  breach  of  the 
eoudltiott  of  the  policy  as  a  defense.  It 
appears  that  prior  to  October  24,  1889, 
Montgomery  ft  Co.  were  carrying  insur- 
ance In  dItTerentcompaolesfortbe  assured, 
amounting  to  some  f41,000.  In  their  let- 
ter of  October  24th  tbey  propose  to  reduce 
tbe  amount  to  f24,50U.  Tbat  letter  alao 
contained  the  following:  "I  Inclose  yon 
herewith  list  of  requirements,  as  made  oot 
by  our  Mr.  Warde1,attd  we  trust  tbat  you 
will  comply  with  tbem  as  soon  as  possi- 
ble; and  when  yooget  your  plant  In  prop, 
er  condition,  and  fuHv  equipped,  we  will 
be  willing  tolncreaseour  lines  again.  Tbe 
average  rate  at  wblcb  we  are  writing 
these  new  policies,  vis. ^3.80,  Is  pretty  low. 
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In  view  of  the  preeent  aoflDfehad  condition 
of  the  risk,  but  we  will  make  no  change  in 
this  now,"  It  seems  to  have  been  nnder- 
etood  that,  as  soon  as  the  required  Im- 

BroTements  sboold  be  placed  In  the  plant, 
[ontj^uniery  ft  Co.  would  make  another 
Inspection,  with  a  riew  to  Increasing  the 
Insurance;  baton  February  12th,  aome  60 
days  after  the  expiration  of  the  60  days 
within  which  the  improvements  were  to 
be  made,  Montgomery  ft  'Jo.  write  that 
they  find  tt  impossible  to  get  the  inspector 
thereto  pass  on  the  sprinkler  equipment 
until  .luly.  By  return  mall,  appellees  re- 
ply* aeyluK  "that  won't  do;"  that  the 
sprinkler  equipment  will  be  completed 
from  5th  to  lOtb  of  March,  and  mast  be 
Inspected  immediately;  if  they  cannot  do 
it,  some  one  muet  be  found  who  can;  that 
they  deaire  f20,000  additional  Insurance, 
etc.  Immediately  the  atsenta  reply,  sayiu^^ 
they  will  have  an  Inspector  there  March 
10th.  **Keep  us  informed,  that  we  may 
not  send  a  man  there  until  yon  are  ready 
lor  him.  Wecan  provide  all  the  Insurance 
you  want,  wnen  you  are  ready  lor  It;  bat 
we  cannot  state  at  what  rates  we  can  re- 
write, and  place  additional  linea,  ontil  aft- 
er inspection  la  made.**  Appellees  reply 
that  they  will  keep  the  agents  advised,  by 
letter  or  wire,  when  they  are  ready  for  In- 
spertion,  and  on  February  27tb  write  tbat 
they  will  have  the  sprinkler  system  com- 
plete, and  ready  for  Inspection,  March  8d, 
and  Cunclude:  "We  hare  insurance  expir* 
ing  March  4th,  and  desire  a  prompt  lospec- 
tioo  and  adjnstlng  nl  raten."  From  this 
eorreapondence  It  la  plain  that  after  the 
expiration  of  the  60  days,  and  Indeed  up 
to  the  time  of  the  fire,  Montgomery  ft  Co. 
knew  that  the  required  conditions  of  the 
policy  had  not  been  complied  with,  and 
yet  they  never  intimated  that  the  policy 
was  not  in  force.  If  they  did  not  regard 
the  policy  in  force.  It  was  their  duty  to 
notify  the  assured,  cancel  the  policy,  and 
deliver  the  unearned  part  of  the  premiam ; 
but  although  corresponding  with  Ibe  as- 
sured in  regard  to  the  completion  of  the 
required  ImprovementR,  inspecMon  of  the 
same,  and  additional  luHurance,  not  a 
word  was  nttered  whlcb  might  lead  the 
asBored  to  suspect  that  the  company  re- 
garded the  policy  at  an  end  on  account  of 
the  failure  uf  the  assured  to  complete  the 
improvements  In  the  plant  within  the  time 
specified  in  the  policy.  "Any  acta,  decla- 
rations, or  course  of  dealing  by  the  insur- 
ers, with  a  knowledge  of  the  facta  consti- 
tuting a  breach  of  a  condition  of  the  poli- 
cy, recognising  the  pulley  as  still  valid,  and 
from  which  the  insured  might  fairly  Infer 
that  be  was  protected,  wlllamnunt  to  a 
waiver  of  such  breach,  and  estop  the  In- 
surers from  setting  It  up  In  defense."  3 
May,  Ins.  §  407,  p.  1143.  Without  extend- 
lug  the  dlscusaiun  on  this  question,  we  are 
Inclined  to  hold  that  the  company  Is  es- 
topped from  claiming  a. forfMture  by  the 
acts  and  conduct  ol  its  general  agents. 

It  la  also  claimed  by  appellant  that  up- 
on the  expiration  of  the  HO  days  specified 
the  policy,  by  Its  own  terms,  became  ab- 
solutely void.  This  position  Is  uot  tena- 
ble. A  provision  in  a  policy  o(  Insurancu 
tbatit  shall  becomevoid  In  acertain  event 
will  not  render  the  policy  absolutely  void 


upon  the  happening  of  such  event.  A. 
provision  of  that  character  is  mode  for 
the  benefit  of  the  insnrer,  and  If  the  com- 
pany does  not  wish  to  take  advantage  of 
the  provision,  and  void  the  policy,  it  may 
properly  waive  the  forfeiture;  and,  when 
this  Is  done,  neither  the  Insured  nor  third 
parties  can  claim  that  the  insurance  is 
void.  Insurauce  Co.  V.  KlAwer,12U  111.607, 
22  N.  E.  Rep.  489;  Tfeto  v.  Insurance  Co.. 
28  Iowa,  0. 

There  may  have  been  sllgbt  errors  In  tb» 
ruling  of  tbe  court  is  the  admission  of  evi- 
dence, but  we  find  no  suhstantlsl  error  In 
this  regard,  nur  In  the  ruling  or  the  court 
oa  the  Inatructlons.  Tbe  judgment  of  thn 
appellate  uonrt  wUI  therefore  be  affirmed. 


a«  in-  31Q 

HUTCHINSON  et  al.  v.  ULRICH  et  si  > 
(Supreme  Court  of  Uliaois.  AprU  8,  1883.) 
CovBH&NT  at  Dbbd— Basbhbkt— ComTBUfmioi^ 

EVIDBMCS. 

1.  The  owner  of  a  block  of  12  lots  conveyed 
one  of  them  by  deed  whitdi  contained  a  cove- 
nant that  the  seller  would  sell  the  remaining 
lote  to  parties  who  would  "cause  to  be  erected 
single  dwelling  only  on  each  lot."  Bdd,  that 
such  covenant  innrea  to  the  benefit  of  ell  sub- 
sequent pnrcJiasers  of  the  remaimng  lots,  and 
created  an  easement  In  tbtir  favor. 

2.  A  oovenaat  to  erect  "only  a  single  dwdl- 
ing"  on  a  certain  lot  does  not  prohitdt  tbe  erec- 
tion thereon  of  an  apartment  house  designed 
for  the  use  of  several  families. 

3.  The  construction  of  the  covenant  is  for 
the  court,  and  evidence  showing  the  meaning 
of  the  words  "single  dwelling"  in  the  city  where 
tbe  land  is  situated  is  inadmissible,  since  the 
words  are  not  terms  of  art. 

Error  to  circuit  court.  Cook  county; 
Murray  F.  Tnley,  Jud^e. 

The  facts  fully  appear  In  the  following 
statement  by  CRAIG,  J.: 

This  WHS  a  bill  brought  by  Charles  L. 
Hntchlnsoo,  Alison  W.  Uarlan,  James 
Mullen.  George  W.  Chamberlain,  and  Alice 
M.  Lawton  against  Russel  Ulrich  and  W. 
Irving  Bemau  to  enjoin  the  erection  of  a 
"flats"  bulldlngorapartmentboQse  on  tbe 
corner  of  Greenwood  avenue  and  Forty- 
Fourtb  street,  Chicago.  In  tbe  circuit 
court  a  decree  was  rendered  dlsmlaslng;the 
bill  for  the  want  of  equity,  hut  wltbnat 
pi-ejudice  to  the  right  of  the  complainants 
to  sue  at  law.  The  compiulnants  exctfpt- 
ed  to  the  decree,  and  sued  out  this  writ  of 
error.  Afllrmed. 

The  facts  out  of  which  this  litigation 
uroBu  may  be  briefly  stated.  In  March, 
plaintiff  In  error  Charles  L.  Hutchin- 
son, being  owner  of  a  strip  of  land  front- 
ing on  Greenwood  avenue,  and  ^xtendlns 
from  Forty-Fourth  to  Forty-Fifth  street, 
made  and  duly  recorded  a  plat,  whereby 
he  divided  the  property  into  a  block  of  12 
lots,  numbered  from  1,  on  the  corner  of 
Forty-Fourtli  street,  to  12,  ou  the  comer 
of  Forty-Filth.  Each  lot  has  a  frontuKe 
of  substantially  50  feet,  and  a  deptb  of 
something  over  150.  Iii  making  a  plat, 
Hutcbinaon  fixed  a  building  line  30  fleet 
from  the  line  of  Greenwood  avenue.  In 
April,  1889,  he  sold  to  plalntiSinerrurMnl- 


*  Reported  by  Louis  BoUot,  Jt.t  BsQ.,  of  the 
Ohkago  bar. 
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len  lot  numbered  10.  The  dwd,  being  otb- 
erwlso  in  the  ordlDar;  lorm,  contained  the 
following  words:  "It  ts  anderatood  and 
agreed  as  part  o(  the  eonaldpratJon  abore 
expreeaed  tbat  the  purchaHerls  to  erect  on 
the  premlBee  described  herein  a  eluKle 
dwelllDg,  costing  not  Icsn  than  f 7,500,  said 
dwelling  to  be  commenced  within  a  periud 
ot  rorty-five  days  from  this  date.  It  in  fur- 
ther agreed  that  the  seller  will  tell  the  re- 
maiDlDg  lots  fronting  on  Greenwood  are- 
nue  In  said  block  to  parties  who  wlllcauae 
to  be  erected  single  dwelllnfisonly  on  each 
lot  of  flilty  l!eet**  Mullen  built  on  lut  10  a 
house  for  a  private  residence,  which  cost 
hltn  more  than  914,000.  Meantime  Hutch- 
inson proceeded  to  sell  the  other  11  lots. 
Before  the  close  of  the  year  1890  be  had 
Buld  and  cnovuyed  all  except  lots  1  and  2. 
In  October,  1N91,  and  after  hla  varioas 
deeds  conveying  the  other  10  lota  had  been 
recorded,  he  sold  and  conveyed  to  oneFar- 
risb  lots  1  and  2.  Afterwards,  and  after 
the  deed  to  ParrlPh  had  been  recorded, 
Farrish's  grantee,  IjOomla.  conveyed  lots 

I  and  2  to  defendants  in  error,  Dlrlch  and 
Beman,  who,  having  procured  from  Pea- 
body  a  loan  for  the  purpose,  commenced 
to  erect  on  the  two  lota  a  flat  or  apart- 
ment building  upon  each  of  thf>  lots,  the 
buildings  to  be  four  stories  high,  with  a 
partition  on  the  line  between  tbe  build- 
ings. The  deed  from  Hutchinson  to  Par- 
rlsh,  conveying  lots  1  and  2,  contains  the 
following  clause:  "It  Is  understuod  and 
agreed  as  a  part  of  the  consideration  ex- 
pressed  above  that  only  a  single  dwelring 
is  to  be  constructed  or  placed  upon  each 
fifty-foot  lot.  and  that  nobuUdlng  shall  be 
constructed  or  placed  upon  the  east  thirty 
feet  of  said  premlHes.*  Parrish  conveyed 
to  Loomls  by  warranty  deed  without  any 
restrictloD,  and  Loomls  conveyed  to  Ulrlch 
and  Benian,  tbe  defendants,  by  warranty 
deed  wltboot  restriction. 

John  W.  Showalter-  and  Eaatman  & 
iScbnmacher,  for  plaintiffs  In  error.  Wil- 
son, Moore  &  MellTalne,  for  defendants  In 
error. 

GHAIO,  J.,  (after  stating  the  facts  as 

above.)  It  will  be  observed  tbat  plaintiff 
In  error  Mullen  was  the  first  purchaser 
from  Hutchinson  of  one  of  the  12  lots 
which  Hutchinson  had  platted  and  owned. 
In  the  deed  from  Hutchinson  to  Mullen  Is 
found  a  covenant  that  the  grantor  will 
sell  the  remaining  lots  fronting  on  Green- 
wood avenue  In  said  block  to  parties  who 
will  cause  to  be  erected  single  dwellings 
only  on  each  lot  of  50  feet.  We  think  It  is 
clear  that  this  covenant  inured  to  the 
beneflt  of  all  subsequent  pnrcbaeers  of  the 
remainlngll  lute  from  Hutchinson,  and  by 
the  terms  of  the  covenant  an  easement 
was  created  In  their  favor  as  to  all  of  the 

II  lots  sold  after  the  execution  of  the  Mul- 
len deed.  Dock  Co.  v.  Leavitt,  54  N.  T.  35. 
It  will  also  be  observed  that  tbe  deed  from 
Hutchinson  to  Parrish  conveying  lots  1 
and  2,  the  property  now  held  by  tbe  de- 
fendants, and  upon  which  they  are  erect- 
ing tbe  fltrocture  In  question,  contains  the 
following  prohibition:  "It  la  understood 
and  agreed  as  a  part  of  the  consideration 
expressed  above  that  only  a  single  dwell* 


Ingisto  be  constni<^ted  or  placed  upon  each 
flfty-footlot,and  tbat  no  building  shall  be 
constructed  or  placed  upon  the  east  thirty 
feet  of  said  premises.  *  If,  therefore,  there 
has  been  any  violation  of  this  clause  in  the 
deed  made  to  Parrish  by  the  defendants, 
who  claim  under  bim,  and  who  are  bound 
by  any  condition  in  any  deed  In  their  chain 
of  title  made  to  any  of  the  grantees,  the 
purchaaera  from  Hutchinson  of  the  re- 
maining 11  lots  may,  under  tbe  clanse  In 
the  MuUen  deed,  Invoke  tbe  aid  ot  a  court 
in  tbelr  favor. 

It  Is  insisted  by  the  complainants  that 
the  words  in  the  deed  from  Hutchinson  to 
Parrish,  "only  a  single  dwelling,"'  mean  a 
dwelling  house  to  be  occupied  by  a  single 
family.  On  the  other  hand,  defendants 
claim  that  tbe  words  used  In  tbe  deed 
mean  only  one  dwelling  house,  which  may 
be  used  by  one  family  or  more.  The  ques- 
tion, therefore,  to  be  determined  Is  one  of 
construction  pure  and  simple;  in  other 
words,  what  the  contracting  parties  in- 
tended by  tbe  use  of  the  words  Incorporated 
In  tbe  deed.  Where  real  property  is  con- 
veye<1  In  f^e  restrictions  In  the  use  are  not 
favored;  but  where  the  intention  of  the 
parties  Is  clear  in  tbe  creation  ot  restric- 
tions or  limitations  upon  theuseof  agran- 
tee.coQrts  will  enforce  thesame.  But.asis 
said  in  Erkhurt  v.  Irons,  12S  III.  582.  20  N. 
E.Rep.6»2:  "If  there  l«any  doubt  whether 
the  restrictions  were  to  cease  then  [at  the 
end  of  fifteen  years]  or  whether  they  were 
to  be  permanent,  the  existence  of  thedoubt 
Is  to  deny  the  existence  of  the  easement  or 
privilege.  All  doubts  must  be  resolved  in 
favor  of  natural  rights  and  against  re- 
strictions thereon."  In  this  country,  real 
estate  is  an  article  of  commerce.  The  uses 
to  which  It  should  be  devoted  are  con- 
stantly changing  as  the  bualiiess  of  the 
country  Increases,  and  as  Its  new  wants 
are  developed.  Hence  Itis  contrary  to  the 
well-recognized  buuluess  pulley  of  tbecoun- 
try  to  tie  up  real  estate  where  the  fee  la 
conveyed  with  restrictions  and  prohibi- 
tions as  to  Its  use,  and  hence  In  the  con- 
struction of  deeds  containing  restrictions 
and  prohibitions  as  to  tbe  use  of  property 
by  a  grantee  all  doubts  should,  as  a  gen- 
eral rule,  be  resolved  In  favor  of  a  free  nse 
of  property  aud>agatn8t  restrictions. 

On  the  hearing  a  large  nnmber  of  afQ- 
davits  of  architects,  real-estate  men,  and 
loaners  of  money  on  real  estate  were 
presented  by  the  reepectlve  parties  tor  the 
purpose  ot  showing  the  meaning  In  tbe 
city  of  Chicago  ot  the  words  contained  In 
the  deed.  These  affidavits  were  excluded 
by  the  court,  and  we  fully  concur  with  the 
circuit  court  in  its  decision.  The  words 
"only  a  single  dwelling"  are  not  words  ot 
art,  nor  does  It  appear  that  there  is  any 
UdBge  or  custom  In  Chicago  under  which 
such  words  have  a  local  meaningin  Chica- 
go; and  hence  we  are  aware  of  no  rule 
under  which  witnesses  could  give  their 
opinion  whether  a  flat  could  be  included 
within  the  words  used  or  not.  The  Inten- 
tion of  the  parties  must  he  determined 
from  the  language  of  the  deed  itself,  con- 
sidered in  connection  with  tbe  surround- 
ing circumstances  at  tbe  time  the  deed  was 
executed.  Only  a  single  dwelling  ts  Co  be 
constructed  or  placed  upon  each  60-foot 
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lot.  Does  th«  word  "slnKle"  applj  to  tba 
bDlldlDK  or  the  aee  which  sbonld  be  made 
of  the  buildios  wbeD  conatracted?  The 
qaeHtlon  la  one  which  to  not  entirely  free 
trnm  donbt,  bat  we  are  Inclined  to  the 
opinion  that  the  word  "aingle"  referred 
to  the  structure.  The  woid  "alnKle*  sIk- 
uifies  one  huHdlns.  Thin  aeema  more  rea- 
sonable from  the  fact  that  Hatchlnaon, 
thegrantort  In  making  other  deeds  for  a 
part  of  the  lots  In  the  same  snbdiTielon 
need  the  word  "one'as  synon^moas  with 
the  word  "single."  In  the  deed  to  Home 
of  lot  6,  on  August  6,  1890,  Hutchinson 
provided  that  "the  above-described  prem- 
ises are  to  be  used  for  the  purpose  of  a 
private  dwelling  only,  and  that  but  one 
dwelling  shall  he  placed  upon  said  proper- 
ty." In  conveying  ]ot5to  Chamberlain, 
on  September  25,  1890,  and  lot  4  on  Octo- 
ber II.  1890,  the  same  lauEuage  was  nsed 
as  in  the  deed  to  Home.  We  think  the 
parties  In  tended  by  the  use  of  the  words 
in  the  deed  the  same  as  if  they  had  said  In 
the  deed  "only  one  dwelling  faonseebould 
be  erected  on  each  flfCy-toot  lot."  No 
doubt  the  grantor  had  In  mind,  and  de- 
sired to  prohibit,  the  erection  of  several 
small  dwelllngB  on  each  60-foot  lot;  the 
intention  being  to  require  the  erection  of 
large  strnctnres  on  the  property.  It  was 
also  no  donbt  the  intention  of  the  grantor 
to  require  the  property  to  be  used  for  resl- 
denne  purposes.  Under  the  clause  In  the 
dned.  stores,  Uvery  stables,  warehouues. 
houses  for  manufacturing  parposes  could 
not  l>e  erected;  nothing  but  dwelling 
houHes.  At  the  time  this  deed  was  execut- 
ed, flats  or  apartment  bouses  where  sev- 
eral families  roald  reside  were  common  In 
Chicago.  Such  buildings  had  been  erected, 
and  were  then  In  use,  within  a  short  dis- 
tance of  these  lot?.  If,  therefore,  It  was 
the  Intention  to  prohibit  the  erection  of 
a  Qqt  on  the  property,  why  did  not  the 
parties  say  so  in  the  deed?  Or  If  they  In- 
tended that  only  a  building  such  as  is  nsu- 
ally  bnilt  for  a  private  residence  of  a 
family  should  be  erected,  why  not  say 
that  In  the  deed?  There  can  be  no  doubt 
in  regnrd  to  thefact  that  the  parties  knew 
the  difference  between  a  flat  and  an  ordi- 
nary dwelling  house  erected  as  a  private 
residence,  and  It  Is  nnreaHonable  to  believe 
that  the  language  incorporated  In  the  deed 
wonld  have  been  used  if  the  intention  was 
to  prohibit  the  erection  of  a  flat.  Olllls  t. 
Bailey.  21  N.  H.  149,  Is  a  case  cited  and  re- 
lied on  by  the  complainants.  The  easels 
quite  analogous  to  the  one  under  consid- 
erntlon,  but  the  deed  lu  that  case  coo- 
talued  a  recitation  which  tended  to  show 
the  Intention  of  the  parties.  The  recita- 
tion In  the  New  Hampshire  case,  among 
other  things,  contained  tho  following: 
"And  whereas,  the  corporation  Is  Induced 
to  dispose  of  the  lands  In  large  parcels, 
and  at  prices  below  the  true  value,  in  or- 
der thatthe  buildings  erected  thereon  may 
not  be  crowded  together,  but  may  each  be 
surrounded  by  space  of  open  ground,  and 
that  for  this  purpose  it  has  been  agreed 
betweeu  the  parties  to  these  presents  that 
only  a  single  house,"  etc.,  "shall  be  erect- 
ed," The  court  held  the  prohibition  in 
the  deed  did  not  prevent  the  grantee  from 
covering  tbe  whole  lot  with  a  building. 


bat  that  tbe  recital  showed  that  a  ml- 
dence  for  a  family  waslntended.  Hera  tbe 
deed  contains  nothing  wblch  throws  any 
light  on  the  language  in  dlepnte.  and 
hence  we  do  not  regard  the  cane  aa  a  con- 
trolling authority.  We  are  satisfied  tbat 
the  decree  of  the  circuit  court  was  correct, 
and  It  will  be  affirmed. 

"  0M  m.  9t 

DUGKER  et  «L  T.  WBIAB  ft  BOOGHEB 
DBT  OOODS  OO.  SAUa  v.  BUBNHAM 
•t  aL  aAMB  V.  HARSHAIiL  et  aL' 
(Supreme  Gourt  <tf  Illinois.  Jnae  19,  ISBSJ 

EsTATSS— ConTRUCTioiT  or  Will— Bxacnnoji— 
Props  RTT  Subjict. 

L  A  devise  to  the  testatoi'a  wife  for  Hfe, 
with  power  to  sell  and  dispose  of  the  propatj, 
remalDder  In  fee  to  testator's  children,  named 
in  the  will,  followed  by  a  provision  that,  if 
anv  of  such  named  children  die  before  the  wife, 
tben  the  property  Is  to  he  equally  divided  b»- 
tween  tbe  surrirors,  create*  a  vested  remain- 
der, subject  to  a  condition  snbeeaaent. 

2.  A  vested  estate  la  remalaaer  la  sabjeet 
to  levy  and  sale  under  execution. 

Error  to  circuit  conrt,  Will  connty. 
George  W.  Stipp,  Judge,  and  error  to 
Will  county  conrt,  Benj.  Olln,  Judge. 

Attachments  by  the  Wear  &  Boog^ier 
Dry  Goods  Uompuny,  Burnham,  Hannnb. 
Munger  &  Co.,  and  Marshall  ft  Fatrick 
against  John  J.  Ducker.  Jennet  Ducker 
and  Qeorge  A.  Ducker  filed  interpleaders. 
Judgmeuts  for  plaintiffs,  and  the  Inter- 
pleaders bring  error.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  MAURUDBR,  J.: 

The  defendants  In  error  began  attach- 
ment suits  In  June  and  July,  1891,  In  WiO 
county  against  John  J.  Ducker,  and  levied 
the  writs  of  attachment  upon  "all  tbe 
right,  title,  and  interest  of  John  J.  Ducker" 
In  certain  real  estate  In  that  county.  The 
appellants  Jennet  Ducker  and  George  A. 
Ducker,  In  their  own  right,  and  as  execa- 
tors  of  the  last  will  of  James  Ducker,  de- 
ceased, were  allowed  to  Interplead  in  the 
attachment  suits,  and  filed  Interpleaders, 
setting  up  that  the  odI,v  Interest  which 
John  J.  Ducker  had  In  the  premises  levied 
upon,  if  any,  was  derived  through  and 
under  the  will  of  James  Ducker,  and  that 
he  had  no  present  or  existing  leviable  in- 
terest thereunder,  and  that  the  sum  of  SS,- 
000.  begueathed  to  tbe  said  John  J.  Docket 
by  the  third  clause  of  said  will,  was  paid 
to  him  before  the  Issuance  of  said  attach- 
ment writs.  The  plnlntllfs  filed  demurrers 
to  the  Interpleaders.  The  demurrers  were 
sustained,  the  Interpleaders  were  dis- 
missed, and  Judgments  in  attachment  wen 
rendered  against  John  J.  Ducker,  and 
special  executions  iRSued  for  the  sale  of 
the  property  attached.  Writs  of  error 
have  been  sued  ont  from  this  court  for  tbe 
purpose  of  reviewing  aald  Judgments.  Tbe 
three  suits— one  In  the  county  court  and 
two  In  the  circuit  court — have  been  con- 
solidated here  by  agreement,  and  heard 
together  npon  the  same  abstracts  and 
briefs.  James  Ducker  died  some  time  be- 
tween September  ffi,  1884,  the  date  of  bit 
will,  and  December  SO.  ISSS.   The  will  Is  ai 


'Reported  bj  Louls  BolsoW  Jr«  fisq..  «t  tbe 
Ohlcago  bar. 


Digitized  by  Google 


DUGEBa  V.  W£AB  &  BOOGH£B  DBT  GOODS  00.  569 


n.) 

follows:  "I,  Jain«B  Docker,  of  Jnllet,  III., 
belagot  BuoDd  mind  and  memniTf  do  here- 
by make,  pablleh.  and  declare  tbis  my 
last  win  and  tetttamRot.  First.  I  bereby 
revoke  all  former  wills  by  me  made,  8er- 
ODd.  I  direct  the  payment  of  all  my  Jast 
debta.  Third.  I  give  and  beqaeath  to  my 
five  children,  James  W.  Dncker,  Maria  J. 
Dueker,  George  A.  Ducker,  John  J.  Uocker. 
and  JesBle  M.  Dncker,  tbe  sam  of  two 
thounand  dollars  (f2,000)  racfa,  to  be  paid 
to  tbem  within  two  ^ears  after  my  death, 
as  my  execntors  may  be  able  conveniently 
toralse  the  same  out  of  my  estate  without 
aacrificlnK   any  part  tbereol.    Fourth.  I 

five,  bequeath,  and  devise  to  my  wife, 
ennet  Ducker,  the  use  of  all  the  rest  of 
my  real  and  personal  estate  for  and  dar- 
ing ber  natural  lite,  and  I  bereby  give  her 
fall  power  and  authority  to  sell,  dispose 
of.  and  convey  any  and  all  of  said  real  and 
personal ratate.and  tolnveet  the  proceeds 
thereof  In  any  other  form  she  deems  ad- 
'vlsable;  and  I  give  her  full  right  and  an- 
tbority  to  ase  and  exhaust  snch  part  of 
tbe  principal  of  my  estate,  real  and  person- 
al, as  she  may  at  any  time  think  neces- 
aary  for  her  support  and  maintenance. 
This  paragraph  shall  Include  my  store  In 
JoUet  and  the  stock  of  goods  therein,  and 
the  good  will  of  the  bnsiness.  and  I  direct 
that  said  store  and  contents  be  delivered 
to  her  Immediately  after  my  death,  and 
she  may  continue  said  business, or  dispose 
of  the  same,  as  she  thinks  best.  But  this 
entire  paragraph  Is  subject  to  the  charge 
of  raising  out  of  the  property  left  by  me 
the  sums  required  to  meet  tbe  second  and 
third  paragraphs  of  this  will,  which  shall 
be  dooe  by  my  executors  ont  of  sucb  prop- 
erty, and  In  snuh  manner  as  they  deem  for 
tbe  bestlnterestofmyestate.  Fifth.  After 
the  death  of  my  wife,  T  direct  that  all  my 
property  and  estate  then  remaining,  both 
real  and  pL'rsonal.  be  by  my  surviving  ex- 
ecutor eqnally  divided  between  my  said 
flvechlldren.shareand  share  alike.  Sixth. 
In  caseol  the  death  ot  any  of  my  said  chil- 
dren without  issue, either  before  my  death 
or  before  receiving  either  of  tbe  portions 
above  given  him  or  her  I  direct  that  the 
share  ot  sucb  child  be  eqnally  divided 
among  my  surviving  chlluren,  share  and 
share  alike.  I  hereby  appoint  my  wife. 
Jennet  Docker,  and  my  Hon  George  A, 
Ducker,  the  execators  of  this  will,  and  re- 
quest that  Qo  security  be  reqolred  of  tbem 
upon  their  bond  as  such  execators.  I 
hereby  empower  my  said  executors  to  sell 
and  convey  any  of  my  real  and  personal 
estate  which  they  may  deem  It  necessary 
or  advisable  to  dispose  of  In  order  to  raise 
the  funds  needed  to  comply  with  the  re- 
quirements of  the  second  and  third  para- 
graphs of  this  wll]." 

Hill,  Haven  &  Hill,  for  plaintiffs  In 
error.  Donahoe  ft  McNaugfaton,  tor  de- 
fendants In  error. 


MAGHUDER,  J.,  (after  stating  the 
facts.)  Tbe  qaestioD  la  whether  the  will 
gave  John  J.  Ducker  such  an  interest  In 
the  property  ot  tbe  testator  as  was  snb- 
ieet  to  levy  before  the  death  of  the  widow. 
Under  the  will,  Mrs.  Dueker  took  an  estate 
as  tenant  for  lite,  with  remainder  over  to 


tbe  Ave  children  ot  the  testiitor,  of  wtaom 
John  J.  Ducker  Is  one.  Is  that  remainder 
vested  orcontlngent?  If  It  Is  vested,  It  fs 
snbjoct  to  levy;  ii  it  Is  contingent.it  Is 
not  snhject  to  levy.  2Freem.  Judgm.  (4th 
Ed.)  §  SM.  It  Is  coutendefl  by  counsel  for 
appellants  that  tbe  remainder  Is  contin- 
gent, for  two  reasons:  First,  because  U 
Is  dependent  upon  tbe  uncertain  event 
that  some  part  ot  tbe  estate  shall  remain 
UDdlspused  of  and  aoexhansted  at  the 
death  of  the  life  tenant;  second,  because 
It  Is  dependent  upon  the  uncertain  event 
that  John  J.  Ducker  shall  be  alive  when 
tbe  particular  estate  is  terminated  by  the 
death  ol  the  life  tenant.  The  first  reason 
is  based  upon  the  use  of  the  words  "  then 
n^roatnlng,^  In  the  fifth  clause  of  the  wtll, 
considered  In  connection  with  the  fourth 
clause  thereof.  Tbe  latter  claase  confers 
upon  tbe  life  tenant  the  power  of  dispos- 
ing ot  any  and  all  of  the  estate,  both  real 
and  personal.  While,  however,  the  pow- 
er to  sell  and  dispose  otthe  estate Isgrant- 
ed,  there  Is  no  Imperative  direction  that 
the  land  shall  be  converted  Into  money, 
or  the  money  Into  land.  On  tbe  contrary, 
the  Intention  ot  tbe  testator,  as  gathered 
from  the  language  ot  tbe  two  clauses, 
would  appear  tu  have  been  to  leave  It 
to  the  discretion  or  option  of  the  life  ten> 
ant  whether  she  sboold  exercise  the 
power  or  not.  By  the  fourth  clause  she 
Is  empowered  either  to  continue  the  bust* 
ness  in  the  store  In  Jollet,  or  to  sell  tbe 
store,  and  tbe  stock  therein,  and  the  good 
will  of  the  business,  as  she  thinks  best : 
and  she  Is  to  use  only  sucb  part  of  the 
principal  ot  the  estate  as  she  may  think 
necessary  for  her  support  and  mainte- 
nance. The  fact  that  by  the  terms  of  the 
fltth  clause  a  provision  is  made  for  the  di- 
vision of  such  part  ot  the  "property  and 
estate"  as  should  remain  at  the  death  of 
the  lire  tenant  shows  that  tbe  testator  did 
not  Intend  an  absolute  conversion  of  all 
his  estate  into  personalty.  Hence  an  equi- 
table conversion,  which  has  been  defined 
to  be  **the  notional  alteration  ot  land  in- 
to money,  or  money  Into  land,  in  accord- 
ance with  t*  direction  to  that  effect  of  a 
testator  or  settler,  and  In  pursuance  of 
the  equitable  doctrine  that  what  Is  agreed 
or  Imperatively  directed  to  be  done  Is 
already  done,  or  as  good  as  done,"  doi« 
not  arise  out  of  the  provisions  ot  the 
present  will.  Where  tbe  conversion  de- 
pends on  tbe  will  or  discretion  ut  the  ex- 
ecutor, it  will  not  be  regarded  as  consum- 
mated In  law  until  It  Is  consummated  In 
fact.  6  Amer.  &  Eng.  Enc.  Law,  pp.  6A4, 
665,  and  cases  cited  in  notes.  A  power  of 
sale  added  to  a  life  estate  does  not  raise 
thtj  estate  to  a  fee.  Walker  v.  Pritchard, 
121  HI.  221, 12  N.  E.  Eep.336 ;  1  Jarm,  Wills, 
(Biicelow's  6tb  Ed.)  marg.  p.  377,  and 
notes:  Burleigh  v.  CI o ugh,  63  N.  H.  267. 
Although  a  will  creates  a  Ufe  estate  with 
power  to  sell  and  convey  tbe  tee.  It  may 
at  tbe  same  time  limit  a  reraaiader  after 
the  termination  ot  the  life  estate.  Walker 
t.  Pritchard.  supra.  Whether  such  re- 
mainder Is  vested  or  contingent  Is  not  af- 
fected by  the  power  of  sale  conferred  by 
the  will  either  on  the  life  tenant  or  on  the 
executor.  If  tbe  power  is  so  exercised  as 
to  dispose  erf  all  the  estate,  acthlng  may 
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be  left  to  go  to  the  remalnder-maD ;  but 
the  remainder  Is  nut  made  contlnguot  be- 
caoee  It  is  ancertatn  whether  the  power 
veiw  be  exercised.  The  remainder  ma; 
vest  Bobject  tu  the  power.  There  la  a  dla- 
tlDctlon  between  a  power  and  a  right  of 
property.  A  power  ol  disposition  duee 
not  imply  ownership,  bat  te  a  mere  au- 
thority conferred  by  the  will.  BnrleiKh  r. 
Clough,  BDpra.  "A  limitation  after  a 
power  of  appoiatmeut>  as  to  the  nse  of  A. 
for  life,  remainder  to  Hucb  use  an  A.  ebnll 
appoint,  and.  In  default  of  appointment, 
remainder  to  B.,  is  a  vested  remainder, 
tbunah  liable  to  be  divested  by  the  execu- 
tion of  the  power."  4  Kent,  Comm.  mars, 
p.  204.  In  Bailsback  v.  Love]oy,  116  III. 
442,  6  N.  E.  Bep.  504,  where  a  testator  de- 
vised land  tu  bis  widow  for  life,  with  re- 
mainder to  hia  aeven  children,  and  gave 
the  executor  power  to  sell  the  land  with 
the  concurrence  of  the  widow,  and  where 
the  Interest  of  one  of  the  remainder-men 
was  levied  on  and  sold  and  conveyed  by 
the  sheriff  during  the  lifetime  of  the  wid- 
ow, we  held  that  the  devisees  took  a  vest- 
ed estate  In  remalnder^snbject  to  the  pow- 
er of  sale,  and  that  the  rlEhts  of  the  devi- 
see whose  interest  was  levied  on  passed  to 
the  purchaser  at  the  sherlR's  sale;  audit 
was  there  aald :  "It  la  further  contended 
by  appellants,  that  by  reason  of  the  power 
of  sale  in  the  will  *  *  *  the  efaildreu 
•  «  «  bad  a  contingent  remainder  only, 
and  that  consequently  nothing  passed  by 
the  sheriff's  deed.  Tbta  view  Is  clearly  un- 
sound. The  power  bad  nothing  to  do 
witb  the  vesting  of  the  estate.  It  la  obvi- 
ous the  estate  vested  in  the  children  upon 
the  testator's  death,  subject  to  the  pow- 
er," The  Railsback  C-ase  was  snbsequent- 
ly  referred  to  upon  this  point  and  ap- 
proved in  Scofleld  v.  Oleott.  180  111.  862,  11 
N.  E.  Bep.  851. 

It  is  said  that  It  cannot  be  determined 
what  part  ot  the  estate  will  remain  undis- 
posed of  at  the  death  of  the  widow,  and 
that,  therefore,  there  can  be  no  vesting  ot 
the  remainder  until  that  time.  The  words 
"then  remaining,"  as  nsed  In  the  fifth 
claose,  can  aa  well  apply  to  what  remains 
after  the  payment  of  the  debts  and  be- 
quests named  in  the  second  and  third 
clauses  as  to  what  may  remain  after  the 
exercise  of  the  powers  conferred  upon  the 
life  tenant  in  the  fourth  clause.  By  the 
latter  clause  the  payment  of  thedebts  and 
the  gifts  of  ¥10.000  to  the  children  are  re- 
quired to  be  raised  out  of  the  property, 
and  are  made  a  charge  thereon.  Xf  the  re- 
mainder is  contingent  bpcause  It  may  con- 
sist ot  what  remains  after  the  exercise  of 
the  powers  of  Hale  and  nse  conferred  upon 
the  life  tenant,  then,  in  case  the  life  tenant 
should  fall  to  sell  any  of  the  estate,  or  tu 
exhaust  for  her  own  use  any  of  the  prin- 
cipal thereof,  the  remainder  would  still  he 
contingent,  because  It  would  consist  of 
what  remains  after  paying  off  the  chargea 
created  upon  the  property  hy  the  direc- 
tione  to  pay  the  debts  and  the  bequests. 
To  bold  that  a  remainder  Is  contingent 
because  it  cannot  be  known  how  much 
win  be  left  until  the  debts  and  funeral  ex- 
penses and  other  iiharges  ure  paid,  would 
make  every  remainder  given  hy  will  acon- 
tlngent  one.  But  It  Is  well  settled  that  a 


devlae  to  a  person  after  the  payment  of 
debts  and  legacies  la  not  contingent  nntU 

snob  debts  and  legacies  are  paid,  but  con- 
fers an  Immediately  vested  Interest.  Sco- 
field  V.  OJcott,  supra.  In  such  cases  ttie 
remainder  vests  subject  to  the  payment  uf 
debts  and  legacies,  and  subject  to  the  ex- 
ercise of  the  power  to  nse  and  sell,  but  li- 
able to  be  divested  aa  to  BO  much  of  the 
estate  as  may  be  disposed  of  fur  the  pay- 
ment of  debts  and  legacies,  and  by  the  ex- 
ecution of  the  power.  The  remainder  is 
not  made  contingent  by  uncertainty  aa  to 
the  amount  of  the  estate  remaining  undis- 
posed of  at  the  expiration  ot  the  life  es- 
tate, but  by  uncertainty  as  to  the  persoas 
who  are  to  takp.  Heilman  v.  Hellmaa, 
129  Ind.  Rd.  28  N.  E.  Bep.  SlO.  In  Burleigh 
V.  Clough,  supra,  the  will,  after  giving  all 
the  estate,  real  and  personal,  to  the  wife, 
"  to  her  use  and  disposal  during  ber  nat- 
aral  life,"  contained  these  words:  "And 
what  Is  remaining  at  her  decease  undis- 
posed of  by  her  I  give,  devlae,  and  be- 
queath unto  Joshua  £.  Dennis  and  hia 
heira  and  assigns  forever."  It  was  held 
that  the  wife  of  the  testator  took  an  es- 
tate for  lite,  with  power  to  defeat  the  re- 
mainder over,  and  that  Dennis  took  a 
rested  remainder.  See,  also,  Ackerman  v. 
Gorton,  fi7  N.  Y.  63;  Green  v.  Hewitt,  97 
111.118;  Walkerv.Prltchard,  supra;  Heil- 
man V.  Hellman,  supra;  Blanchard  v. 
Blanchard,  1  Allen.  223;  L^gett  v.  Firth, 
132  N.  Y.  7,  29  N  E.  Rep.  960;  Mitchell  t. 
Knapp,  (Sup.)  8  N.  Y.Snpp.  40;  Candler 
V.  Dlnklo,  4  Watts,  148. 

In  support  of  their  position  upon  tbls 
branch  of  the  case  counsel  tor  appellanta 
rely  upon  certain  declaliins  in  Massachu- 
setts and  Georgia.  The  decisions,  how- 
ever, do  not  conclusively  establish  the  doc- 
trine that  a  grant  in  the  will  ot  power  to 
the  life  tenant  to  sell  or  use  all  era  part 
of  the  estate  creates  such  a  contingency 
as  to  the  existence  of  any  remainder  or  aa 
to  the  qunutum  of  the  remainder  that 
the  vesting  will  be  postponed  until  the  ter- 
mination of  the  Ufa  estate.  In  Bnmforth 
V.  Bamlorth,  123  Mass.  280.  a  devise  over 
two  parties  was  held  to  be  contingent  be- 
cause of  the  use  ot  the  words,  "aboold 
either  of  them  be  living,'*  but  uncertainty 
as  to  the  amount  ot  the  estate  was  not 
given  as  s  reason  for  not  vesting.  The 
case  of  Johnson  t.  Battalle,  125  Uasa.  4fi8, 
merely  relates  to  the  power  ot  the  life  ten- 
ant to  convey.  In  Tatt  v.  Tatt,  130  MudS. 
4(tl,  a  hill  was  filed  by  the  remaindermen 
against  the  lite  tenant  to  enjoin  her  from 
selling  the  real  estate,  and  It  was  held 
that  the  lower  court  properly  sustained  a 
demurrer  to  the  bill,  and  dismissed  It,  be- 
cause the  life  tenant  had  power  tu  sell  or 
dispose  of  the  estate  by  will.  The  ques- 
tion was  whether  the  ilfe  tenant  was  act- 
ing within  her  power,  and  not  whether 
the  remainder  was  contingent  or  vested; 
and  therefore  the  remark  that  the  gift  of 
the  remainder  to  the  plaintiff  was  con- 
tingent upon  the  event  that  some  estate 
remained  at  the  denth  ot  the  detettdant* 
not  disposed  of  by  her  will,  was  unneces- 
sary to  the  decision.  These  Massachu- 
setts cases  are  reviewed  and  crltlchradin 
Mitchell  V.  Knapp,  supra,  and  held  not  to 
sustain  the  proposition  that  uncertainty 
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aa  to  the  amonnt  of  tbe  estate  devised 
over  niakea  the  retnalnder  contlngeat. 
The  weight  of  aatborlty  is  agalnat  tbe 
propoRltloD.  Welsh  v.  Woodbury,  144 
MaBB.  512. 11  N.  E.  Bep.  762.  In  tbo  case  ut 
naroell  t.  Barton,  76  Ga.  877,  tbe  Interest 
of  one  of  the  parties  in  the  remalader  was 
cnntlai^nt  npun  hl»  aurvivlng  the  life  ten- 
ant, irrespective  of  tbe  uncertaluty  in  the 
quHDtum  nt  the  remainder.  We  are  uf  the 
opinion  that  the  remaluder  In  the  case  at 
bar  is  not  contlnKeut  for  the  first  of  the 
two  reasons  above  stated. 

Tbe  second  reason  glTen  wby  tbe  ra* 
inalnder  should  be  regarded  as  contlnt^nt 
la  Its  alleged  dependence  upon  tbe  uncer- 
tainty of  the  survivorship  of  John  J. 
Dicker  at  the  tlniR  of  tbe  terroinatlnn  o* 
the  particular  estate  by  tbe  death  of  tbe 
llTeteDaot.  It  is  well  settled  that  In  the 
Interpretation  of  wills  tbe  intention  of  the 
testator  must  control, and  that  the  whole 
vlll  and  all  Its  parts  must  be  coDsldered 
In  order  to  ascertain  what  that  Inten- 
tion in.  It  ia  also  well  settled  that  tbe 
laws  favor  the  vesting  of  estates,  and  will 
construe  the  termn  of  a  will  as  creating 
a  vested  estate.  If  posulble.  Scotield  v. 
Olcott.  120  111.  862, 11  N.  B.  Bep.  851 ;  Kel- 
lett  V.  8bepard.l39  111.  433,  2S  V.  E.  Rep. 
751, 34  N.  E.  Bep.  254.  A  vested  remainder, 
whereby  a  vested  Interest  pasBeu  to  the 
party,  though  to  be  enjoyed  In  tui.nro, 
la  where  the  estate  is  Invariably  flxea  to 
remain  to  a  determinate  person  after  the 
particular  rotate  Is  spent,  A  contingent 
remainder,  whereby  no  present  interest 

{lahsea,  la  where  the  estate  in  remainder  Is 
Iniited  to  take  effect  either  to  a  dubluns 
and  uncertain  person  ur  upon  a  dubious 
and  uncertain  eveut.  '2  Bl.  Comm.  168, 
169.  If  the  time  of  payment  merely  be 
postponed,  and  It  appear  to  be  the  inten- 
tioQ  of  tbe  testator  that  bis  bounty 
should  Immediately  attach,  the  legacy  is 
ol  the  vested  kind;  but  If  tbe  time  be  an- 
nexed to  tbe  snbstance  of  the  gift  as  a 
condition  precedent,  It  Is  contingent,  and 
not  transmissible.  2  Redf.  Wills,  marg.  p. 
248.  Tbe  law  presumes  that  words  of 
postponement  relate  to  tbe  enjoyment  uf 
the  remalader,  rather  than  (u  the  vesting 
thereof;  and  tbe  intent  to  postpone  the 
Teatinis  of  tbe  estate  must  be  clear  and 
manifest.  Heilman  v.  Hellman,  supra. 
An  estate  Miuited  upon  a  contingency  to 
which  the  effect  of  a  condition  HUbaequent 
is  given  vests  at  once,  snbject  to  be  di- 
vested upon  the  happening  of  the  con- 
tingency. Whether  tbe  condition  is  really 
precedent  orsnbsequent  will  depend  upon 
whether  it  Is  lacorpuratnd  Into  the  gift 
tn  or  description  of  tbe  ramainder-man, 
or  is  added  aa  a  separate  clause  after 
words  which  have  already  given  a  vested 
Interest.  Lens  v.  Prescott,  141  Mass.  505, 
11  N.  E.  Rep.  923;  Blanchard  v.  Blanch- 
ard,  1  Allen,  22»;  Collins  v.  Collins,  40 
Ohio  St.  353;  Jeffe.-^  v.  Lampson.  10  Ohio 
8t.  101;  20  Amer.  &  Eng.  Enc.  Law,  p.  950. 
Whero  It  is  doubtful  whether  words  of 
contingency  or  condition  apply  to  the 
gift  Itself  or  to  tbe  time  of  payment,  they 
will  be  construed  at  applying  to  the  lat- 
ter. Gtdridge  v.  Eldrldge,  8  Cuah.  616;  2 
Bedf.  Wills,  marg.  p.  243. 
An  application  of  theao  dettoltiona  to 
T^.x.no.11-- SO 


the  construction  of  the  present  will  does 
not  show  clearly  that  it  was  the  Inten- 
tion of  the  testator  to  postpone  the  vest- 
ing of  the  remainder,  it  will  be  observed 
that  the  sixth  clause  does  not  provide  for 
a  division  among  tbe  surviving  children 
of  all  the  remaining  property  and  estate, 
but  only  for  a  division  of  the  sbare  of  any 
child  dying  without  issue.  The  words 
"either  of  tbe  portions,"  as  need  In  tbe 
sixth  clause,  not  only  refer  to  the  gifts 
named  In  the  third  clause,  but  also  to  the 
portions  to  be  set  off  by  tbe  division 
which  is  directed  to  be  made  In  the  fifth 
clause.  This  being  so,  each  child  is  re* 
ferred  to  as  "  receiving "  the  portion 
"above  given  him"  In  the  fifth  clause. 
Tbe  surviving  children  were  to  take  tbe 
fthare  of  the  deceased  child  If  he  should  die 
before  "receiving"  whut  had  already  been 
"above  given  him."  There  Ih  thus  a  dis- 
tinct recognition  of  the  fact  that  the 
share  of  earh  child  as  specified  In  tbe  fifth 
clause  had  been  given  to  him  berore  the 
division  at  the  termination  of  the  life 
estate  should  take  place.  The  language 
of  clause  6  Imports  that  each  child  bad  a 
share  before  the  period  of  its  division 
should  arrive,  and  that,  although  the 
time  of  Its  enjoyment  was  postponed,  It 
bad  therefore  vested,  subject  to  being  di- 
vested upon  his  death  without  Issne. 
This  disposes  of  the  objection  that  claase 
6  contains  no  language  of  gilt  to  tbe 
children,  but  simply  a  direction  to  divide 
the  estate  after  the  death  of  the  widow. 
It  is  a  rule  laid  down  in  many  of  the 
cases  that  where  there  Is  no  gift  but  by  a 
direction  to  divide  or  transfer  or  pay 
from  and  after  a  given  event,  the  vesting 
must  he  postponed  until  after  that  event 
has  happened,  unless  from  particular  cir- 
cumstances a  contrary  intention  is  to  be 
collected.  2  Redf.  Wills, marg.  p.  236.  But 
it  cannot  be  said  that  here  tbe  testator 
Intended  the  period  of  distribution  to  be 
not  simply  the  time  fixed  for  tbe  enjoy- 
ment of  the  possession,  but  also  for  tbe 
Testing  of  the  estate,  because  in  tbe  slxtb 
clause  he  himself  characterizes  the  fifth 
clause  as  being  a  gift  of  the  portions 
therein  referred  to.  Tbe  fifth  clause,  when 
construed  In  connection  with  the  sixth.  Is 
ibe  same  as  tbungh  it  had  been  read, 
"After  the  death  of  my  wife  I  give  nil 
my  property,"  etc.,  "  to  be  equally  divid- 
ed," etc.  It  is  a  well-known  exception  to 
tbe  rule  above  referred  to  that,  where  tbe 
payment,  distribution,  or  division  Is  post- 
poned for  the  convenience  of  tbe  fund  or 
property,— as,  tor  instance,  to  let  in  a 
prior  gift  for  life  to  another,— the  estate 
will  be  vested,  and  not  contingent.  Sco- 
field  V.  Olcott.  supra;  2  Redf.  Wills,  marg. 
p.  237,  par.  37;  Ueliman  v.  Heilman, 
supra.  The  present  ease  comes  within 
tills  exception.  As  we  gather  tbe  purpose 
of  tile  testator  from  his  will,  he  Intended 
to  give  all  his  property  to  bis  five  children, 
and,  after  making  the  specific  legacies,  be 
carved  out  of  tne  remainder  a  life  extate 
for  tlie  support  and  maintenance  of  his 
widow:  that  Is  to  say,  the  enjoyment  of 
the  remainder  by  tbe  children  was  simply 
postponed  to  let  In  the  life  estate.  If  ths 
effect  of  the  sixth  clause  Is  to  limit  tbe  re- 
mainder to  sucb  ol  tbe  eblldren  named  as 
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■bonid  sarrlve  tfaeir  mother,  then  the  re- 
mainder 1b  nnqaeetloDably  contingent. 
Bnt  there  are  here  no  words  or  phraser  of 
eontlDKency  which  can  be  said  to  consti- 
tute a  condition  precedent,  sncfa  as  "If 
they  shall  bellvlDgat  her  death,"  or  "to 
such  of  themaaaball  be  HvlniE.  Under 
the  construction  already  given  to  the 
fifth  and  sixth  clauses  there  is  a  direct  grift 
of  all  the  property  after  the  life  estate  pre- 
Tionsly  rarved  out.  The  devise  is  not 
made  npun  the  contingency  of  snrTivor- 
ship,  bnt  In  the  fifth  clause,  as  Interpreted 
by  the  applkstlon  thereto  ol  the  testa- 
tor's words,  "the  portions  above  glren 
him  or  her."  the  derise  is  made  to  dev- 
isees by  name,  and  the  condition  appears 
only  in  a  snbaeqnent  clanse,  and  after 
words  which  have  already  given  a  vested 
intereKt.  The  devise  Is  In  fee  to  the  five 
children,  sabject  to  be  divested  npon  a 
coBdItloa  snbseqneut,  and  therefore  they 
took  B  vested  remainder.  It  Is  roantfest 
that  tbe  words  **  any  surviving  children. " 
as  used  In  the  sixth  elaum,  may  refer  to 
several  periods  of  survlvnrship.  They 
may  retar  to  the  children  sorvlTiug  at  the 
death  of  the  testator,  or  at  the  death  of 
the  child  dying  without  Issue,  or  at  the 
time  of  the  payment  of  the  bequests 
named  In  the  third  elaose,  or  at  the  death 
of  the  widow.  If,  howevi  ,  they  are  re* 
garded  as  referriag.  In  the  rase  of  John  .T. 
Dncker,  who  Is  alive,  and  la  conceded  to 
have  received  the  bequest  made  to  him  in 
the  third  claoHe,  to  the  death  of  the  life 
tenant,  the  devise  to  him  was  ol  a  vested 
remainder,  detdastble  on  a  condition  sub* 
sequent. 

The  provisions  of  .Tames  Dncker'e  will, 
as  thus  construed,  present  the  instance  of 
an  estate  Id  remainder,  subject  to  a  xubse- 
quent,  nnd  not  a  precedent,  contingency 
or  condition.  8uch  an  estate  vests  Im- 
mediately, subject  to  be  defeated  by  the 
happening  of  the  condition.  The  present 
case  Is  thus  brought  directly  wUnIn  the 
doctrine  laid  down  In  Biancbard  v. 
Blanchard,  supra,  and  approved  by  this 
court  In  the  recent  case  of  Haward  v. 
Peavey.  128  HI.  430,  21  N.  E.  Bep.  503. 
Whether  a  limitation  creates  a  vested  or 
a  contingent  remainder  may  depend  upon 
the  intent  of  the  testator,  as  well  as 
upon  the  conditions  of  Its  taking  effect. 
Where  the  devise  Is  to  the  testator's  wife 
for  life,  and  at  her  death  to  soch  of  his 
children  aa  shall  then  be  living,  the  bene- 
fit does  not  purport  to  be  conferred  on 
the  children  as  children  gr  Individuals 
named,  hut  as  survivors,  which  Indi- 
cates that  an  Immediate  vesting  is  not  In- 
tended. Bnt  where  the  devise  Is  to  the 
wife  for  life,  with  remainder  to  certain 
named  children,  and  with  a  sobseqocnt 
provision  that, If  any  such  named  children 
die  before  the  wife,  then  the  property  Is 
to  be  equHlJy  divided  between  the  surviv- 
ors, the  devise  of  the  remainder  is  to  cer- 
tain definitely  spectfled  and  named  indi- 
viduals, who.  as  remainder-men,  already 
answer  to  the  description  hy  which  they 
are  to  take,  "and  ther^  is  no  obstacle  to 
supposing  an  Immediate  vesting  to  have 
been  Intended."  4  Kent. Coram.  (13th  Ed.) 
marg.  p.  208.  note  1,  and  cases  cittMl.  We 
«re  consequently  of  the  opinion  tbat  the 


remainder  Is  not  contingent  for  tbe  sec- 
ond reason  presented  hy  eonnse!.  Ai 
.Tobn  J.  Ducker  must  be  regarded,  In  tbt 
light  of  tbe  views  here  expressed,  as  hav- 
ing taken  a  vested  remainder  under  bis 
lather's  wUI,  bis  Interest  In  tbeland  at- 
taebed  was  anbject  to  levy.  The  Judg- 
ments of  the  circuit  and  county  eoura 
are  accordingly  affirmed. 

ais  III.  on 

DUOKEB  «t  sL  V.  WEAB  ft  BOOGHEB 
DRY  GOODS  CO.* 
(Supreme  Court  of  IIUnoiB.  Jane  19, 189a) 
Apfsluts  JuKtSDicTiOM—FRBBHoLt^— Attach- 

MSHT^ISlTBHVaKTIOX. 

Where  an  attachment  is  levied  on  land, 
and  third  parties  intervene,  alleging  that  the 
defendant  has  no  leviable  interest  m  the  land, 
the  iasne  on  the  intervention  involve*  a  free- 
hold, within  the  meaning  ot  fhB  statute  allow< 
ing;  appeals  directly  to  the  supreme  coniti  in 
casea  Involving  a  frediold. 

Error  to  appellate  court,  second  dis- 
trict. 

Attachment  bythe  Wear  &Boogher  Dry 
Goods  Company  against  John  J.  Dnckfir. 
Jennet  Dncker  and  George  A.  Ducker  hied 
Interpleaders.  Judgment  for  plalntlB. 
Tbe  lnterj>leaderii  brought  error.  Al- 
flrmed. 

The  other  facts  fully  apppear  in  the  fol- 
lowing statement  by  MAGRUDER.  J. : 

June  22, 1891,  defendant  in  errur.  Wear 
&  Boogher  Dry  Goods  Company,  com- 
menced suit  In  attachment  In  thedrcoit 
court  ol  Will  eunnty  against  John  J. 
Ducker.  Tbe  attachment  writ.  Issued  on 
the  same  day,  was  doly  returned  by  the 
sheriff  of  Win  county,  levlftd  June  22.  mt. 
upon  "all  the  right,  title,  and  interest  of 
John  J.  Dncker"  in  certain  real  estate  sit- 
uate In  Will  county,  lU.  October  3, 1S91. 
by  leave  ol  court,  Jennet  Docker  and 
George  A.  Ducker,  plaintiffs  in  error  here- 
in, filed  a  plea  of  tnterpleaderlnaaldcauae. 
both  in  their  own  right  and  as  ocecntoni 
of  the  last  will  and  testament  of  James 
Ducker,  deceased,  in  which  they  averred. 
In  substance,  that  the  only  Interest  or 
supposed  Interest  of  tbe  said  John  J. 
Ducker  in  and  to  the  premises  upon  which 
the  attachment  writ  was  levied  In  said 
cause  was  under  and  by  virtue  of  the  last 
will  and  testament  of  said  James  Ducker, 
deceased,  a  copy  of  which  will  was  at- 
tached tu  said  Interpleader;  that  said  In- 
terpleaders were  the  same  Jennet  Docker 
and  George  A.  Ducker,  and  the  said  Jobu 
J.  Ducker  was  the  same  John  J.  Ducker, 
mentioned  in  said  lastnlll  and  testament: 
that  under  said  last  will  and  testament 
tbe  said  Jennet  Dncker,  In  her  own  right, 
and  tbe  said  Jennet  Ducker  and  Georse  A. 
Dncker,  as  executors  of  the  last  nlll  and 
testament  of  Jumes  Ducker.  deceased, 
had  a  present  vested  interest  In  the  prop- 
erty levied  upon  under  said  writof  attach- 
ment, and  that  tbe  said  John  J.  Docker 
had  no  present  or  existing  leviable  inter 
est  In  the  real  estate  levied  upon  at  tlw 
time  of  said  levy;  and  said  interpleaders 
prayed  that  the  levy  under  said  attncb- 


*  Reported  by  Lonls  Boisot,  Jr.,  Esq.,  of  die 
Chicago  bar. 
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uent  writ  mlghtbeqaaafaed.  To  tbtsplea 
of  Interpleader  tbeWear  &BooMberJDry 
Goods  Company  demurred,  and  prajed 
that  tbe  plea  be  dismissed.  Tbe  circuit 
court,  by  lea  order  entered  Febraary  u. 
1892,  snstalned  the  demarrer  and  dis- 
missed said  plea.  Plalntlfls  In  error  duty 
excepted,  and  prayed  an  appeal  to  the  ap- 
pellate court  of  the  second  district.  Tlic 
appellate  court,  by  Its  order  entered  June 
24,  1892.  dismissed  that  appeal  uo  tbe 
croand  that  U  had  no  Jarlsdlctlon,  a 
freehold  belnsiDTolved.  Tbe  plalotlOsin 
error  now  seek  In  this  court  the  reversal 
of  snch  order  of  the  appellate  court.  The 
will  referred  to  is  that  which  la  set  out 
and  diHcussed  in  Ducker  v.  Burnham,  34 
N.  E.  Rep.  5oS.  in  whicb  the  opinion  was 
filed  on  June  19.  1803. 

Hill,  Haven  ft  Htll.for  plaintiffs  In  error. 
Donahue  ft  McNanghtoD.  lor  defendant  la 

error. 

MAQRUDBR,  J.,  (alter  statins  the 
facts.)  Tbe  appellate  court  properly  dis- 
missed tbe  appeal  ob  the  ground  that  a 
frwhold  was  iDTolved.  Aa  between  ttie 
plaintiff  below,  tbe  attaching  creditor, 
and  tbe  defendant  John  J.  Ducker,  no  free- 
hold was  Involved.  Whereuii  attachment 
aolt  is  bpgun,  and  the  attachment  writ  la 
levied  apon  land,  thu  plaintiff  does  not 
aeek  to  get  the  title  to  tbe  land,  but  to 
«8tablish  a  Hen  thereon  for  tbe  amount  of 
bis  debt.  It  is  true  that.  If  nothing  Is 
done  to  arrest  the  suit,  It  will  ultimately 
result  In  tbe  loss  of  whatever  title  the 
debtor  may  have  to  the  land .  and  yet  no 
freehold  la  involved  In  such  case,  because 
the  debtor  may  defeat  the  object  of  tbe 
suit,  and  prevent  a  disturbnnca  of  bis  title, 
by  paying  the  amount  of  tbe  Hen  sought 
to  be  enforced  against  It.  The  statute 
does  not  Include  all  cases  where  the  litiga- 
tion may  result  lo  a  loss  of  the  freehold, 
but  will  not  oecessarily  do  bo;  nor  does 
it  include  all  cases  where  the  freehold  is 
directly  affected  by  the  Judgment  or  de- 
cree. But  here  the  interpleader  and  tbe 
demurrer  thereto  present  a  preliminary 
4neBtlOD  which  it  is  necessary  to  settle  be- 
fore It  can  be  determined  whether  the 
plaintiff  baa  a  right  to  proceed  with  tbe 
enforcement  of  a  Hen  against  tbe  land. 
That  preliminary  question  relates  to  the 
debtors'  title  to  the  land,  and  arises  out 
of  an  issue  which  necessarily  Involves  a 
freehold.  A  freehold  Is  not  only  Involved 
where  the  necessary  result  of  thejudgment 
or  decree  Is  that  one  party  gains  and  the 
other  loses  a  freehold  entate,  bat  also 
where  the  title  Is  so  pat  in  Issae  by  tbe 
pleadings  that  the  decision  of  thR  case  nec- 
ef^sarlly  involves  a  decision  of  such  Issue. 
Malaer  V.  Hudgens,  130  111.  225,  22  N.  £. 
Rep.  855;  Sanford  v.  Kane,  127  111.  591.  20 
N.  E.  Rep.  810.  In  the  case  of  Monroe  v. 
Tan  Meter.lOO  111.  347,  wherean  Interplead- 
er wna  filed  In  an  attachment  suit  by  a 
third  person  claiming  title  to  the  land 
levied  npon,  we  said:  "In  an  ordinary  at- 
tachment, where  a  levy  Is  made  upon  renl 
estate,  it  is  plain  that  a  freehold  would 
not  be  involved ;  but  in  tbia  case,  after  the 
writ  had  been  levied  on  tbe  real  estate 
lovolvedf  appellees,  who  were  not  parties 


to  the  proceeding,  amwared,  as  they  had 
the  right  to  do,  •  ^  •  and  Interplead- 
ed, claiming  to  own  the  property.  •  *  * 
It  will  be  observed  that  under  tbe  plead- 
ings tbe  iBsne  made  and  to  be  determined 
by  the  evidence  wap  one  of  title  to  the  land 
levied  on.  *  •  *  A  freehold  is  always 
involved  In  an  action  where  tbe  title  to 
the  land  Is  presented  and  in  Issue  between 
the  parties.**  The  decision  in  the  Van  Me 
ter  Case  Is  precisely  applicable  to  tbe  ease 
at  bar,  and  here,  as  there.  It  must  be  held 
that  a  freehold  la  involved.  We  do  nut 
regard  it  as  material  that  tbe  Issue  here 
presented  ia  one  of  law  rather  than  (act. 
Tbe  statute  makew  no  such  distinction. 
The  demurrer  to  the  interpleader  ralHcd 
the  queHtlon  whether  the  interpleaders 
bad  a  present  vested  Interest  In  tbe  prop- 
erty levied  upon,  and.  as  an  Incident  there- 
to, whether  the  attachment  debtor  had  a 
"present  or  existing  levluhlelnterest  there- 
in." Counsel  say  there  Is  no  averment  in 
the  Interpleader  that  tbe  debtor  had  no 
freehold  estate  in  the  land  attached.  We 
think euch  averment  la  Involved  in  the  al- 
legation  that  he  had  no  "  present  or  exist- 
ing leviable  Interest"  therein.  Section  it 
of  tbe  attachment  act  provides  that  the 
officer  "sbnll  without  delay  execute  such 
writ  of  attachment  upon  the  land,  tene- 
ments, •  •  •  of  the  debtor,  or  upon 
any  lands  or  tenements  in  and  to  which 
anch  debtor  has  or  may  claim  any  equita- 
ble Interest  or  title."  1  Starr  &  C.Ann. sr. 
81.3.  As  tbe  laada  to  be  levied  upon  must 
be  those  to  which  the  debtor  hum  title, 
elthar  legal  or  equitable,  a  leviable  Inter- 
est la  land  mast  he  a  legal  or  equitable  ti- 
tle to  land;  and  to  determine  whether  the 
debtor  baa  a  leviable  Interest  la  to  deter- 
mine whether  or  not  he  has  a  title.  A  free- 
bold  has  been  defined  to  be  "an  estate  In 
real  property  of  Inheritance,  nr  for  life, 
or  tbe  term  by  whleh  It  is  held."  tiage  w. 
Scales,  100  111.  218.  The  Judgment  of  the 
appellate  court  dismissing  the  appeal  la 
affirmed. 


059  M»a8.  420) 

CHIPMAN  T.  PEABODY  et  al. 
(Supreme  Jadfcial  Court  of  Massacbnsetta. 
Suffolk.   June  23,  1893.) 
COBPT,lcT  or  Laws— lN80t,VB5iOT — Titlb  to  Lakh. 

H.,  an  Inaolvent  In  Massachusetts,  gave 
a  mortgajre  to  a  debtor  resident  therein  ou 
lands  in  Maine.  The  firm  of  which  be  was  a 
member  went  into  Toluntair  insolvency,  and 
H.  was  declared  an  insolvent  in  Maine.  The 
same  asaiguee  was  appointed  in  both  states. 
Held,  that  the  title  of  tne  nsBignee  to  the  land 
in  Maine  must  be  determined  by  the  law  of 
that  state,  and,  as  the  mortgage  was  valid 
against  the  ansigmee  in  Maine,  it  cannot  t>e 
avoided  by  him  as  assignee  in  Massachusetts, 
though  void  by  the  laws  of  auch  state. 

Case  reserved  from  supreme  Judicial 
court,  Suffolk  county;  John  Lathrop, 
Judge. 

BUI  by  George  W.  Chlpman,  aoslgnee  of 
the  estates  of  Dudley  Hnll  and  Dudley  C. 
Hall,  Insolvents, agalnat  Kidder.  Peabndy 
&  Co.,  to  set  aside  a  mortgage  case  re- 
served. Bill  dlamiaaed. 

George  O.  Shattuck  and  Wm.  B.  French, 
for  plaintiff.  J.  Lowell.  lor  defendants. 
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FIELD,  C.  J.  Tbls  case  comes  before  m 
npoD  deniarrer  to  the  plalDtirTs  bill.  It 
appears  from  tfaeblll  that  Dudley  Hall  and 
Dadley  C.  Hall  were  partnent,  under  the 
name  of  Dudley  Hall  4  Cu.  Wo  later  that 
buth  were  inhabitants  of  this  common- 
wealth. They  filed  a  voluutary  petition 
In  InsolrencylD  the  court  ol  insolvency 
for  the  county  ot  Middlesex,  la  this  com- 
monwealth, and  were  duly  adjudged  In- 
floWent  debtors,  and  the  plaintiff  and  one 
Haaklns  were  appointed  assignees  of  the 
Joint  and  separate  estates  ot  said  eopart* 
oers;  and  we  Infer  that  an  aBslRDninnt  of 
thf>lr  Joint  and  separate  estates  was  duly 
made  to  them,  piironant  to  Pub.  St.  c. 
157,  SS  44-46.  Hasltins  has  since  died,  and 
the  plalotfir  Is  now  the  sole  assignee.  On 
December  17,  1890.  Dadley  C  Hall,  then 
being  Insolvent,  conveyed,  by  a  deed  of 
mortgage,  to  Frank  E-  Penbody,  one  of 
the  respondents,  about  28,000  acres  of  tim- 
ber land  situated  in  the  county  of  Aroos- 
took, In  the  statu  ot  Maine.  This  mort- 
gage was  made  to  secure  a  pre-existing 
Indebtedness  of  tb«  Arm  of  Dudley  Hall  & 
€o.  to  the  firm  of  Kidder.  Peabody  &  Co., 
In  whlt^h  Frank  E.  Peabody  was  a  part- 
ner with  the  other  respondents,  and  Kid- 
der, Peabody  &  Co.  had,  when  the  mort- 
gage was  made,  reasonable  cause  to  be- 
lieve thai  said  Dudley  C.  Hall  and  said 
Dudley  Hall  &  Co.  were  Insolvent,  and 
that  the  conveyance  was  made  In  fraud 
of  the  laws  ql  Massacbnsetts  relating  to 
insolvency.  On  March  10, 1891.  this  land 
was  attached  on  mesne  process  by  the 
Manufacturers'  National  Bank  of  Boston, 
and  by  Stetson  &  Co.,  of  Bangor,  Me.,  on 
writs  returnable  to  the  supreme  Judicial 
«ourt  ot  Maine.  On  May  9. 1^01,  certain 
creditors  of  Dudley  C.  Hall  filed  a  petition 
in  insolvency  against  him  in  the  court  ot 
insolvency  tor  the  county  ot  Penobscot,  in 
Maine,  and  he  was  duly  adjudged  an  In- 
solvent debtor.  The  plaintiff  and  said 
Haskins  were  duly  appointed  by  that 
cunrt  assignees  of  his  estate,  and  we  infer 
that  an  assignment  ot  his  estate  was 
daly  made  to  the  assignees.  The  plaintiff 
la  now  the  sole  assignee  of  that  estate. 
It  Is  alleged  that  by  the  laws  ot  Maine  the 
attachments  on  this  land  were  discharged 
by  reason  ot  this  assignment.  When 
these  attachments  were  made,  the  statutes 
of  Maine  did  not  permit  proceedings  In 
insolvency  against  a  nonresident  debtor, 
and  wtt  Infer  that  Dudley  C.  Hall  was 
never  an  inhabitant  ot  that  state;  bat  oa 
March  37.  18U1,  the  Ipglslutnre  of  Maloe 
amended  the  statntea  relating  to  Insol- 
vency by  an  amendment,  which  took  effect 
<in  May  3,  1891,  whereby  nonresident 
debtors  holding  personal  property  or  real 
estate  within  that  sta  te  could  be  pat  Id  to 
insolvency,  and  it  was  under  this  amend- 
ment that  Dadley  C.  Hall  was  adjudged 
an  Insolvent  debtor  In  that  state.  By  the 
statutes  ot  Maine,  conveyances  of  prop- 
erty by  the  debtur  In  fraud  of  the  Inuol- 
vency  laws  of  that  state  can  be  avoided 
by  the  assignee  It  made  within  four 
months  of  the  filing  of  the  petltioa  by  or 
against  the  debtor.  By  the  statutes  of 
Mansachusetts,  such  conveyances  can  be 
so  avoided  if  made  within  six  months  ot 
the  filing  ot  sneh  a  petition.  The  mort- 


gage to  Frank  E.  Peabody  was  made 
within  six  months  ot  the  filing  of  the  petu 
tlon  in  Massachusetts,  but  more  than 
four  months  before  the  filing  of  the  peti- 
tion In  Maine.  The  bill  then  alleges  as 
follows*  "(11)  The  plaintiff,  as  assignee 
of  the  juint  and  separate  estates  ot  Dud- 
ley Hall  and  Dudley  C.  Hall,  under  the 
deed  of  assignment  Irom  the  judge  of  the 
court  of  insolvency  for  the  county  of  Mid- 
dlesex. In  this  commonwealth,  has  no 
standing  In  the  courts  of  the  state  of 
Maine,  and  cannot  maintain  an  action, 
either  at  law  or  In  eqalty,  to  test  the 
validity  of  the  conveyance  from  said  Dnd- 
ley  C.  Hall  to  the  defendant  Frank  E. 
Peabody;  norcan  the  plaintiff,  asasslgnee 
of  the  Individual  estate  of  Dudley  C.  Hall, 
under  the  deed  ot  assignment  from  the 
court  of  Insolvency  for  the  county  of 
Penobscot  and  state  ot  Maine,  maintain 
an  action  at  law  tir  In  equity  against  said 
defendant  In  the  state  ot  Maine,  because 
the  conveyance  from  said  Dudley  C.  Hall 
to  the  defendant  Frank  £.  Peabody  was 
made  more  than  four  montha  before  the 
proceedings  In  Insolvency  were  InsHtnted 
In  said  court  ot  insolvency  for  the  connty 
oT  PenobBCut  against  aald  Dndley  C 
Hall." 

We  cannot  take  Jadlclal  notice  of  the 
statutes  ot  Maine,  and  do  not  here  under- 
take to  contttrue  them.  We  merely  state 
the  effect  ot  them  as  alleged  in  the  bill. 
The  assignment  by  the  court  ot  Insolvency 
In  Massaehnsetts  would  not  of  its  own 
force  convey  to  the  assignees  appointed 
by  that  court  the  title  to  the  land  of  Dud- 
ley C.  Hall  situated  In  Maine,  unless  the 
laws  of  Maloe  gave  it  such  an  effect,  and 
the  bill  must  be  taken  to  allege  that  this 
assignment  did  not  convey  to  them  the  tl* 
tie  to  this  laud.  Eddy  v.  Winchester,  60 
N.  H.  68;  Osbom  v.  Adams,  18  Pick-  S43; 
Taylor  v.  Insurance  Co.,  14  Allen ,  35^.  The 
contention  Is  that  It  is  the  object  ot  oor 
statutes  relating  to  Insolvency  to  vest  In 
the  assignee  all  the  property  of  the  debtor 
within  and  without  the  commonwealth 
not  specifically  excepted,  and  that,  al- 
tbuugh  the  assignment  may  not  of  Its 
own  force  operate  to  convey  real  property 
situated  without  the  commonwealth,  yet 
the  debtor  can  be  compelled,  under  Pub. 
St.  c.  157,  §  74,  to  execute  to  the  assignee 
conveyances  of  any  part  ot  his  estat**,  real 
or  peraoual,  although  It  Is  situate  wlthoot 
the  commonwealth.  Sne  Pub.  St. c.  157,  Sj 
46.  70.  75,  98.  96,  flS ;  St.  1886,  c.  322.  We  as- 
same,  without  deciding  It,  that  It  la  the  In- 
tention ot  our  statntea  to  reach  the  real 
property  of  the  debtor  without  the  com- 
mon wealth,  it  It  can  be  done,  and  tbut  this 
may  sometimes  be  done  by  means  of  a 
conveyance  executed  by  him,  and  that  the 
remedy  provided  by  section  TC.  Pub.  St..  is 
not  exclusive,  but  that  a  court  of  equity 
may coinpeltmch  aconveyance.  We  under^ 
stand,  however,  that,  by  f(»rce  of  the  Insol- 
vency proceedlngH  In  Maine,  the  title  to 
this  land,  when  It  was  held  by  Dudley 
C.  Hall  at  the  time  ot  filing  the  petltioa 
aicalnst  blm,  vested  in  the  assignees  ap- 
pointed there.  It  happens  that  the  same 
persons  were  appointed  assignees  in  Mas- 
aactausetta  and  In  Maine,  but  they  might 
have  been  dltterent  persona.  Dndlej  C 
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fiall  l8  not  a  party  to  the  preeentButt,  aud 
tbe  plaintlR  does  DOt  seek  any  conveyance 
from  him.  The  plalotiff,  as  asAlgnee  In 
MaseacbusettB,  seeks  an  asslKument  ol  the 
mortsaKe  ffiven  to  Frank  E.  Peabotly.  al- 
thonieb  not  tbe  aaslKninent  of  the  mort- 
gage debt.  II  he  ehould  obtain  It,  be 
would  then  apparently  bold  tbemortKaKe 
as  asslgneein  MaesuchnHetts.aad  the  equl- 
ty  of  redemption  as  aeRijrnee  In  Maine.  II 
tbe  effect  of  aach  an  aflsigument  would  be 
to  render  the  mortgage  void,  or  tt  the 
mortgage  should  be  declared  void,  the  re- 
sult, BO  far  as  appeara,  would  be  tbati  as 
amlgnee  In  Maine,  he  would  bold  the  land 
free  from  the  mortgage.  If  the  asslgneea 
were  different  persona, could  Itbe contend- 
ed that.  If  tbe  mortgage  was  asAlgned  to 
the  plaintiff  as  asslKnee  In  UasBachusettB, 
he  could  keep  the  mortgage  alive,  and 
foreclose  lt»  unless  the  BBHlgnee  In  Ualue 
ahoold  pay  bfni  the  amount  of  the  debt  it 
was  given  to  secure?  By  tbe  statnteH  of 
Maine  tbe  mortgage  Is  good  as  against 
the  assignees  appointed  there.  Whatever 
may  be  tbe  general  rale  In  bankruptcy  or 
insolvency  proceedings  us  to  foreign  lands, 
we  think  that,  when  there  are  two  bank- 
roptcies  or  two  Insolvencies  of  tbe  sama' 
peraun  in  different  jarlsdietions,  tfaetitleor 
tbe  aBsIgnee  to  the  land  of  the  debtor  fUt- 
nated  In  Oiie  juriadlrtloa  mnat  be  deter- 
mined by  the  law  of  the  place  where  the 
land  la  situated.  As  by  tbe  law  of  Maine 
this  mortgage  Is  good  agalnntthe  plaintiff 
aa  asalgnee  In  Maine,  we  are  of  opinion 
that  It  cannot  be  avoided  by  him  as  as- 
signee in  MasBacbasetts.  See  Chlpman  v. 
Bank,  15G  Mass.  147,  SO  N.  £.  Kep.  610; 
Batebellerv.  Bank,  167  Mass.  S3,  81  N.'E. 
Rep.  m.   BlU  dismissed. 

amina.m 

HHNDBKBON,  State  Auditor,  v.  LONDON 
&  L.  INS.  00.  ; 
(SufHreme  Ckiort  of  Indiana.  June  16,  1S93.) 
Btatutb»— Validity— TiTU  or  Aqeb— Constitu- 
tional Law— Bpiciai.  LBOiaLATioN. 
LAct  March  9,  1891,  entitled  "An  act 
to  create  a  firemen's  pension  fund,  for  the 
pensioning  of  disabled  firemen"  and  the  de< 
pendent  ntmilies  of  deceased  firemen,  to  ere* 
ate  a  board  of  truste<a  of  such  fnnn,  to  au- 
thorize the  retirement  from  service  of  mem- 
bers, and  for  other  purposes  in  connection 
therewith,  in  cities  of  this  titate  having  paid 
fire  departments,  and  deolurlns  an  emergency, 
provides  (section  1)  that  every  fire  insurance 
company  doing  business  In  this  state,  but  not 
organized  under  ihe  laws  of  the  state,  shall, 
in  January  and  July  of  each  year,  report  to 
the  auditor  of  each  county  whnein  there  is  a 
dty  having  a  psid  fire  department  tbe  gross 
premiums  received  by  such  company  on  prop- 
erty in  such  county  for  the  six  months  pre- 
ceding, and  of  the  lofises  actnally  paid,  and 
shall  pay  into  the  county  treasury  of  such 
county  $1  for  every  $100  of  the  excess  of  auch 
receipts  over  auch  losses;  that  the  authority  of 
any  company  failing  to  do  so  to  do  business 
in  the  state  shall  be  revoked.  Section  2  pre- 
scribes certain  forfeitures  on  the  failure  of 
the  county  and  state  aadltc^s  to  do  their  duty 
as  provided  by  the  act  Section  8  provides 
that  the  sum  so  paid  into  the  county  trea^mry 
shall  be  set  apart  as  a  "firemen  s  pension 
fund,"  and  shall  be  dispensed  as  proT^ed  In 
the  act.  The  remaining  sections  provide  for 
trustees  for  sach  fund,  and  the  manner  Of 


dlirtributing  It  Bdd,  that  the  act  was  In 
violation  of  Const  art  4,  {  19,  providing  that 
every  act  ahall  unbrace  but  one  subject,  ex- 
pressed in  the  title. 

2.  Such  act  is  also  an  attempt  to  ex&> 
else  the  power  of  taxation,  and,  being  local, 
not  uniform,  and  for  no  public  purpose,  is  in 
violation  of  Const,  art  10,  S  1,  whltui  provides 
for  a  uniform  and  equal  rate  of  assessment 
and  taxation. 

Appeal  from  superior  court,  Marlon 
county;  P.  W.  Bartholomew,  Judge. 

Action  by  the  London  A  Laucaahlre  In- 
surance Company  to  enjoin  John  O.  Hen- 
derson, as  state  auditor,  from  revoking 
plaintiff's  license  as  a  foreign  Insurance 
company  to  du  business  within  tbe  state. 
From  a  Judgment  of  the  superior  court 
at  general  term  affirming  a  Judgment  ot 
tbe  special  term  overruling  delendant's 
demurrer  to  the  petition,  defendant  ap- 
peals. Affirmed. 

A.  O.  Smith,  Atty.  Gen.,  Finch  ft  Flncb, 
and  Duntan  &  Smith, fnrappellant.  John 
W.  Kern  and  Tbos.  Bates,  for  appellee. 

HACKNEY,  J.  The  appellee  brought 
this  action  In  tbe  lower  court  to  enjoin 
the  appellant,  as  andltor  of  state,  from 
revoking  or  attempting  to  revoke  the  11- 
eenee  or  authority  of  the  appellee  as  a  for^ 
elgn  Insurance  company  to  do  business  In 
tbe  state  of  Indiana.  Tbe  petition  al- 
leged that  the  appellee  was,  and  for  a 
number  of  years  bad  been,  engaged  In  busi- 
ness In  the  counties  of  this  state;  that 
since  tbe  8d  day  of  March,  1877.  It  had  ful- 
ly compiled  wltfa  tbe  act  of  tbe  general  as- 
sembly In  force  from  that  date.  (Rev.  St. 
1K81.  3  S7((6,)  alleging  In  detail  the  steps 
taken  In  compliance  with  said  act,  and  in 
iithernlse  obeying  the  laws  ot  the  state 
relating  to  the  transaction  of  Its  business 
In  this  state:  that  it  now  holds,  and  ever 
since  tbe  .3d  day  of  March,  1877,  It  has  held, 
proper  certlflcates  of  authority  from  said 
auditor  to  ttansact  business  In  the  vari- 
(bounties  of  this  state  as  a  foreign  In- 
surance company;  that  said  auditor  Is 
threatening  to,  and  will,  If  not  restrained, 
reroke  the  authority  so  held  by  said  com- 
pany, said  auditor  therein  acting  under 
the  act  ot  the  gmeral  assembly  approved 
March  9, 1891,  for  tbe  creation  of  a  flro> 
men's  pension  fund,  etc.  Acts  1891,  p.  415. 
It  Is  uot  alleged  that  said  company  com- 
plied with,  or  attempted  to  comply  with, 
said  act  of  March  9, 1801,  In  reporting  Its 
busfness  done  In  Marlon  county,  but  it  Is 
alleged  that  said  act  Is,  as  to  foreign  In- 
surance companies,  unconstitutional,  and 
confers  no  legal  power  to  revoke  the  au- 
thority of  such  companies  to  transact 
business  within  this  state.  The  superior 
court  In  special  term  overruled  the  appel- 
lant's demurrer  to  the  pntltlon,  and  upon 
exception  to  aald  ruling  the  judgment  was 
affirmed  by  aald  court  In  general  term. 
The  error  assigned  In  this  court  Is  said 
ruling  ot  tbe  superior  court  In  general 
term. 

The  title  and  first  three  sections  of  tbe 
act  ot  March  9, 1891,  the  act  tbe  conatitu- 
tlonallty  of  Which  Is  here  questioned,  are 
SB  follows:  "An  act  to  create  a  firemen's 
pension  fund,  for  the  pensioning  nt  disa- 
bled flremeb  and  tbe  widows  and  depend- 
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ent  cbtldren,  motbens,  and  fathers  of  de* 
coBsed  firemen*  to  create  a  board  of  tras- 
teesof  sacbfnnd,  to  aotborlxe  the  retire- 
ment from  Berviceof  disabled  laembemand 
of  all  members  after  a  service  of  twenty- 
fire  years,  aod  penslontnK  of  sucb  mem- 
bers, and  for  other  purposes  In  connection 
therewith  In  cities  In  this  state  having 
paid  fire  departments,  aud  declarlus  an 
emergency.  Section  1.  Be  it  enacted  by 
the  general  assembly  of  the  state  of  Indi- 
ana, that  every  Are  insurance  company 
doing  business  In  this  state,  and  not  or- 
ganlied  under  theluws  of  this  state,  shall. 
In  the  months  uf  January  and  July  of  each 
year,  report  to  tba  auditor  of  each  county 
In  the  state  wherein  there  is  a  city  having 
a  flre  department  paid  by  said  city,  under 
oath  of  the  president  and  secretary  of  such 
company,  the  gross  amount  of  all  receipts 
received  by  such  company  on  account  of 
Insurance  premiums  for  insurance  upon 
property  In  said  county  for  thesis  months 
preceding  the  last  day  of  the  last  preced- 
ing December  and  June,  and  of  the  losses 
actually  paid  daring  the  same  period,  and 
shall  at  the  time  of  making  such  report 
pay  Into  the  coonty  treasary  of  such  coun- 
ty oae  dollar  on  erery  one  tanndred  dollars 
of  the  escess  of  said  receipts  over  and 
above  said  losses.  Any  flre  insurance 
company  which  shall  fall  or  refuse  to  ren- 
der an  accurate  account  of  Its  receipts 
and  losses  as  herein  provided,  or  to  pay 
the  required  tax  thereon  into  the  county 
treasury,  shall  forfeit,  for  the  benefit  of 
said  fund  In  said  county,  one  hundred  dol- 
lars for  each  day  such  report  or  payment 
shall  be  delayed,  to  be  recovered  In  an  ac- 
tion In  the  name  ol  the  state  ol  Indiana 
on  the  relation  of  the  auditor  of  said 
county  In  any  court  of  competent  Jurisdic- 
tion ;  and  In  case  of  snch  failure  or  refusal 
of  any  ancb  fire  Insnrance  eoiopany  to 
make  report  or  payment  as  taer^  provid- 
ed it  shall  be  the  duty  of  such  county 
auditor,  within  ten  days  thereafter,  to  re- 
port such  failure  aud  retnsal  to  the  audi- 
tor of  state,  who  shall,  upon  the  receipt  of 
such  notlce,forthwlth  revoke  altauthorlty 
or  license  heretofore  granted  to  such  de- 
faulting Insurance  company  to  do  busi- 
ness in  this  state,  and  no  further  authori- 
ty or  license  to  do  business  in  this  state 
shall  he  granted  or  issued  to  such  insur- 
ance company  until  the  county  auditor 
aforesaid  shall  have  certified  to  the  andi- 
tor  of  state  that  snch  Insurance  company 
bas  fully  compiled  with  the  provisions  of 
this  act.  See.  2.  Any  county  auditor 
knowing  that  any  fire  insurance  company 
is  doing  bosineim  in  any  city  in  said  coun- 
ty having  a  fire  department  paid  by  said 
city,  contrary  to  tbe  provisions  of  this 
act,  who  shall  tall  for  ten  days  after 
knowledge  thereof  to  report  9ueh  fact  to 
the  auditor  of  state,  shall  forfeit  and  pay 
for  tbe  firemen's  pension  fund  Id  said 
county,  for  each  day's  fallore  after  tbo  ex- 
piration of  said  ten  days,  tbe  sum  of  twen- 
ty-flve  dollars,  to  be  recovered  In  an  action 
brought  In  any  court  of  competent  juris- 
diction by  the  board  of  trustees  of  the  flre 
department  of  such  city.  And  If  the  audl- 
torof  state, after  receiving  notice  from  the 
eoooty  auditor  of  any  county  that  any  flre 
iDSorance  company  la  doing  bosinees  in 


snch  county  contrary  to  the  provisions  ol 
this  act,  shall  fail  or  refuse  forthwith  to 
revoke  tbe  authority  or  license  of  sucb 
company  to  do  boalness  in  this  state,  sucb 
auditor  of  state  shall  forielt  and  pay  for 
the  benefit  of  tbe  firemen's  pension  fund  In 
said  county  the  sum  of  fifty  dollars  for 
each  day'sfallure.the  same  to  be  recovered 
In  an  action  brought  by  said  county  audf- 
tor  In  any  court  of  competent  Jurisdiction 
in  Marluo  county.  Sec.  3.  The  som  cio 
paid  into  the  county  treasury  <rf  eacb 
county,  as  provided  in  section  1  of  this 
act.  shall  be  set  apart  and  designated  an 
a  'Firemen's  Pension  Fund, 'and  tbe  same 
shall  be  held  and  dlsborsed  forthe purpose 
and  objects  and  in  the  manner  provided 
for  in  this  act."  Tbe  remaining  aectloaa 
of  the  act  provide  for  the  election,  service, 
and  duties  of  trosteea  fur  snch  pension 
fund,  the  manner  of  distributing  and  con- 
trolling snch  fund  by  snch  trnstees,  and 
that  the  act  shall  not  be  so  construed 
to  affect  existing  legislation  requiring  in- 
surance companies  to  pay  taxes  into  Ibe 
treasury  of  the  Htate. 

Tbe  first  objection  to  the  act  Is  that  It 
violates  section  19,  art.  4,  of  the  state 
constitution,  which  is  as  follows:  "Every 
act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith, 
which  subject  shall  be  expressed  In  the 
title;  but  If  any  subjet:t  shall  be  embrared 
in  an  act  which  shall  not  be  expressed  In 
the  title,  such  act  shall  be  void  only  as  t«* 
so  much  thereof  as  shall  not  be  expressed 
In  the  title.*  It  is  Important  to  ascertain 
the  full  scope  and  meaning  of  this  provi- 
sion of  the  constitution,  and,  as  has  often 
been  said  by  this  court,  one  obvious  pur- 
pose was  to  limit  an  act  to  one  snbject  and 
matters  properly  connected  therewith; 
another  purpose  was  that  aoch  subjeet, 
not  the  mattani  connected  therewith, 
should  be  expressed  In  tbe  title;  and  still 
another  purpose  was  to  limit  the  Inva- 
lidity, by  reason  of  any  failure  to  so  ex- 
press the  subject  In  the  title,  to  so  much 
of  the  subject  as  might  not  be  so  expressed. 
But  can  we  say  that  these  were  tbe  only 
purposes?  In  GnibbsT.  State,  S{4  Ind.  295, 
It  was  declared  that  the  provision  was  de- 
signed to  prevent  mlschlete  lu  legislation 
which  had  prevailed  before  its  adoption. 
Said  Justice  Fraser:  "One  of  them  waa 
stated  to  be  tbe  enactment  of  laws  under 
false  and  delusive  titles,  whereby  measures 
bad  procured  the  support  of  legislators 
who  were  thusdeoeived  as  to  the  character 
of  tbe  laws;  and  another  was  deemed  to 
be  tbe  conjunction  in  one  act  of  two  or 
more  subjects,  having  no  legal  connection, 
for  the  purpose  of  procuring  the  passage 
or  laws  which  might  not  alone  command 
legislative  sanction  upon  the  strength  of 
popular  meftsures  embraced  In  the  same 
act,"  Jndge  Oooley,  in  hie  work  on  Con- 
stitutional Limitation,  (page  172,)  la 
speaking  of  the  purpose  of  this  provision 
intheeonatitutionsof thestate8,says:  "It 
may  be  assumed  that  the  purpose  of  these 
provisions  was  —First,  to  prevent  hodge- 
podge or  'logrolling'  legislation;  second, 
to  prevent  surprise  or  fraud  upon  tbe  leg- 
islature by  means  of  provisions  In  biUi 
of  which  the  titles  gave  no  lotlmation. 
and  which  migbt  tbeiefore  be  overlooked^ 
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and  earelemily  and  noluteiitlonally  adopt- 
ed; and.  third,  to  fairly  a pprlae  tbe  peo- 
ple, tbroagh  BQcb  pQhIlcRtloo  of  Ivglslatlre 
pruneedlnjES  aa  1b  uanally  made,  of  Ihe 
subjects  of  leglRlatloD  tliat  are  beln^  con- 
sidered, In  order  tbat  tfaey  may  have  aii 
opportunity  of  being  heard  tbereun,  by 
petition  or  otberwise;  If  they  shall  so  de^- 
sire. "  See,  also.  In  re  Borongb  of  Phosnlx- 
vllle,  109  Pa.  Sc.  44.  At  a  time  wbeb  the 
constltatlon  was  fresh  from  the  hands  of 
Its  framers,  this  court  held  that  one  tif  the 
objects  of  this  itrovlslon  was  to  promote 
the  codification  of  the  enactments  of  the 
leslslatnre.  Railway  Co.  r.  Potte,  7  Ind. 
681.  We  could  mnltlply  the  desired  ends 
and  laudable  objects  of  this  provision  as 
expressed  by  the  courts,  but  we  deem  those 
already  stated  as  sufficient  for  the  proper 
iietermlnatlou  of  the  qoeetloa  under  con- 
sideration. Coansel  for  the  parties  have 
<lted  mauy  cases  whore  acts  coTerins:  very 
manysubjects  havebeenconstrued.  Some 
of  these  manifest  the  spirit  of  liberality  In 
construing  statntee  with  reference  to  this 
prorlslon,  while  others  look  more  closely 
to  the  letter  of  the  provision.  It  Is  ob- 
served, however,  tbat,  owing  to  the  diver- 
sity of  subjects  legislated  upon,  and  the 
varied  forms  of  ezpressiuff  those  subjects, 
precedents  are  without  asHlstiince,  further 
than  as  they  apply  general  rules.  In  coo- 
strnlng  theenactmeuts  of  the  legislature 
with  rrference  to  their  form,  under  the 
constitution,  we  are  fully  Impressed  with 
the  Importance  as  well  as  the  delicacy  of 
our  tusk.  Due  respect  forthe  rights, privi- 
leges, and  powers  of  the  legislative  depart- 
ment of  tbe  state  government, and  a  prop- 
«r  regard  for  tbe  direction  of  the  fanda- 
mental  law,  make  It  our  doty  to  uphold 
legislation  where  It  Is  not  clear  that  the 
■constitutional command  has  been  violated 
or  neglected,  and  where  It  has  clearly  been 
-violated  or  neglected  tu  so  decide  without 
r^ard  to  the  objects  sought  or  tbe  Inter- 
ests inToIred  In  such  legislation.  To 
properly  apply  the  rules  suggested  for  oar 
galdance,  we  should  first  aacertain  tbe 
subject  of  tbe  act  In  question. 

From  the  sections  of  the  act  as  quoted 
above  It  win  be  seen  tbat  the  object  was 
to  make  a  certain  class  of  firemen  pension- 
ers upon  a  certain  class  of  Insurance  com- 
panics,  and  to  provide  and  direct  the  in- 
strumentalities throngh  wlilch  this  end 
should  be  accompUshea.  We  realise  that 
exception  may  be  taken  to  this  statement 
of  the  object,  since  It  Is  contended  that 
tbe  act  Is  nut  unly  an  exercise  of  tbe  taxing 
power,  but  Is  In  a  sense  one  of  tbe  penal 
conditions  upon  which  such  companies 
are  permitted  to  do  business  In  tbe  state. 
Of  this  contention  we  will  speak  hereafter. 
That  we  give  correctly  the  object  of  tbe 
act  la  supported  by  the  further  contention 
that  encb  insurance  companies  have  an 
fnterest  In  the  preeerratlon  of  the  prop- 
erty Insured,  which  Interest  Is  advanced 
by  tbe  maintenance  of  a  wise,  diligent, 
and  falthfal  service  of  the  Are  companies, 
and  that  they  owe  some  duty  In  main- 
taining such  service.  It  Is  In  this  llnethat 
the  act  finds  its  chief  support  as  a  Just 
measure.  It  will  be  found  difficult,  If  not 
Impossible,  to  discriminate  between  a 
atatement  of  the  object  of  this  act  and  a 


statement  of  Its  subject.  Tbla'  may  not 
be  true  as  a  general  rule  with  enactments, 
but  ne  find  It  so  In  this  Instance.  Possi- 
bly It  may  not  be  necessary.  In  expressing 

the  subject  of  this  act,  in  order  to  comply 
with  tbe  constitutional  provision,  tbat 
tbe  Instrumentalities  through  which  the 
end  is  accomplished  should  be  stated  as  a 
part  of  the  subject;  but  to  onr  minds  It  Is 
dear  that  the  subject  cannot  be  less  than 
the  object  In  other  respects,  as  we  have 
stated  It.  "An  act  concerning  pensions" 
wunld  have  been  a  general  statement  of 
the  subject  of  the  act,  but  It  would  have 
been  tou  general  to  advise  any  one  Intel- 
ligently ol  Its  character.   Being  an  ex- 

Rresslon  of  the  legislature,  one  of  whose 
mctlons  Is  to  deal  with  public  revenues. 
It  would  be  supposed  that  pensions  were 
to  be  provided  from  such  revenues;  hut 
sapposltlons  are  not  to  be  Indulged  when 
tbe  legislature  Is  directed  to  express  the 
subject  certainly  with  enough  particulari- 
ty that  at  least  one  accustomed  to  read- 
lug  such  expressions  might  understand 
something  of  its  objects  and  effects.  It 
should  be  sometblng  more  than  n  mere 
warning  to  the  reader  that  unh-sa  he  shall 
read  tbe  act,  and  learn  If  his  Interests  are 
Involved,  his  property  may  be  affected  by 
It.  Ordronaux's  Constitutional  Legisla- 
tion states  (page  590)  tbat  "titles  should 
distinctly  re^te  what  the  particular  sub* 
Ject  of  the  law  Is."  This  may  often  be 
done  by  langnago  quite  general.  Then, 
again,  there  are  Instances  which  reanlre 
particularity.  If  the  subject  Is  composed 
of  two  or  more  essential  elements,  the  ex- 
pression of  one  of  such  elements  In  the  ti- 
tle would  not  suffice.  The  absence  of  one 
of  such  elements  In  the  title  would  be  as 
misleading,  and  might  be  as  perulrious,aa 
tbe  evils  sought  to  be  obstructed  by  tbe 
constitution.  The  subjept  of  this  act.  as 
we  have  Indicated, is  to  gather  funds  from 
foreign  insurance  companies,  and  to  dis- 
pose of  such  funds  for  the  relief  of  firemen. 
Tbe  title.expresses  tbe  first  of  these  objects 
Included  within  the  subjer.t,  but  wholly 
omits  tbe  other  of  such  objects.  In  Htate 
V.  Young,  47  Ind.!150,a  test  was  prescribed 
for  determining  if  the  subject  Is  expressed 
in  the  title.  It  was  said,  In  speaking  of 
that  element  of  the  subject  claimed  to  be 
absent  from  tbe  title:  "Huppose  tbat  there 
was  no  other  provision  In  tbe  act,  »  »  « 
IT  tbe  section  could  not  thus  stand  alone 
under  the  title  it  must  fall."  We  appre- 
hend that  this  is  always  true  where  only 
a  part  of  the  subject  iBexpresBed,und  that 
It  Is  especlaDy  true  where  that  part  of  the 
subject  omitted  from  tbe  title  Is  notnator- 
ally  orordlnarily  tonnected  with  that  part 
of  tbe  subject  wblcb  is  expressed  in  the  ti- 
tle. Omitting  tbat  partof  the  actrelative 
to  tbe  bestowalof  such  fund  upon  firemen, 
and  that  provision  req airing  anch  compa- 
nies to  contribute  to  such  fund  could  not 
stand  alone  und-sr  tbe  title  of  the  act  as 
the  subject  Is  expressed.  The  requirement 
that  the  subject  expressed  slionld  apprise 
the  people  of  the  subject  of  legislation.  In 
order  that  an  opportunity  for  a  hearing 
ur  for  petition  may  be  bad,  la  far  from  be- 
IngcompHed  with  In  the  act  before  os.  N'o 
notice  whatever  to  those  exiieeted  to  con- 
tribute to  sacb  land  la  glTen.  '  It  may  be 
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tald  that  other  taxing  acts  have  been 
aeld  valid  without  ezpresHlng:  In  the  title 
tfaeclaMes  affected  by  them,  but  we  think 
this  will  Dot  be  fouad  tme  where  the 
soarcelBDOt  general,  and  In  the  exercise 
of  tbeDataral  and  ordlnarypoweraof  tax- 
ation. Here  we  have  an  nnuenal  and  ex- 
traordinary exerclseot  the  power.notonly 
Id  theubjectand  pnrpose.but  In  theeonrce 
from  which  the  fund  1b  to  be  ralaed,  and 
in  the  manner  of  levylnfr  It. 

The  act  nnder  conaideratlon  la  attacked 
as  violating  eereralother  provlslonaof  the 
conntltatlonB  of  the  United  States  and  of 
the  state  of  Indiana,  bot  we  do  not  deem 
it  our  duty  to  determine  bat  one  of  the 
questions  so  presented,  bavin?  already 
held  the  act  Insatflclent  as  to  Its  title.  It 
Is  said  that  the  act  Is  an  attempted  exer- 
cise by  the  legislature  of  the  power  of  tax- 
ation, and  that,  belnx  local,  not  uniform, 
and  lor  no  public  purpose,  i«  in  violation 
of  the  taxing  powers  aa  conferred  by  the 
conatltntlon,  (article  10.  $  1.)  That  provi- 
sion of  the  constitution  Is  as  foUowR: 
"The  ifeneral  assembly  shall  provide  by 
law  fur  a  uniform  and  equal  rate  of  ansess- 
ment  and  taxation,  and  shall  prescribe 
such  refculationq  as  shall  secure  a  Juet  val- 
uation for  taxation  o(  nil  property,  both 
real  and  personal,  excepting  snch  only  for 
municipal,  educational,  literary,  sclentille, 
religious,  or  charitable  purposes  as  may 
be  specially  exempted  by  law."  Is  the 
enactment  of  the  law  before  ub  an  at- 
tempted exercise  of  the  power  of  taxation 
as  conferred  by  the  constitution?  In  sev- 
eral states  tblsebaracterof  legislation  has 
been  before  the  eonrta  for  construction, 
and  we  find  the  decided  weight  of  author- 
ity holding  that  It  is  such  an  attempt. 
San  Francisco  v.  Liverpool,  etc.,  Ins.  Co.. 
74  Cel.  113,  15  Pac.  Rep.  8S0;  State  v. 
Wheeler,  3S  Neb.  563,60  N.  W.  Rep.  770; 
Associatton  v.  Wood,  89  Pa.  St.  73;  State 
V.  Merchants  Ins.  Co.,  12  La.  Ann.  802. 
The  only  casesholding  It  as  the  exercise  of 
any  other  power  are  Trustees  v.  Boomo, 
93  S.  Y.  where  It  Is  expressly  held  that 
such  power  Is  In  the  exaction  of  a  license 
fee,  or  the  fixing  terms  upon  which  such 
companies  may  transact  buslnesii  In  the 
state;  and  Fire  Department  v.  Uelfenstein, 
16  Wis.  142.  where  ft  is  expressly  held  that 
the  power  exercised  la  "the  police  power 
Inherent  In  the  sovereignty  of  the  state." 
Another  case— that  of  Association  t> 
Lonnsbury,  21  111.  611 — stands  alone  In  de- 
claring It  Is  not  only  the  taxing  power, 
hut  that  each  power  was  correctly  exer- 
cised, under  the  peculiar  form  of  the  con- 
stitution of  that  state. 

We  are  not  called  upon  to  decide  wheth- 
er the  lezlslature  might  properly  have  re- 
quired the  exaction  here  levied  as  a  condi- 
tion upon  which  such  companies  cuuld 
do  business  in  this  state,  as  It  was  held  in 
New  York,  but  we  are  of  the  opinion  that 
no  such  attempt  was  made.  Since  March, 
1877,  as  we  have  shown,  our  legislation 
has  prescribed  the  terms  npon  which  such 
companies  may  transact  business  In  this 
state.  (Rev.  St.  ISSl,  $  3765.)  and,  as  al- 
leged In  the  complaint,  this  appellee  dur- 
ing that  iterlod  has  fully  compiled  with 
snch  terms.  The  act  in  question  does  not 
purport  to  add  Its  exaction  to  the  condi- 


tions so  prescribed  by  the  act  of  1877;  on 
the  contrary.  It  expressly  denominates  the 
levya  "tax."  Tf  tberewere  room  forquea- 
tlon  as  to  the  correctness  of  ourconcln- 
slon,  we  should  find  support  from  the  con- 
cesrions  of  appellant's  able  counsel  that  it 
must  be  treated  as  an  effort  to  exercise 
the  taxing  power.  Counsel  for  the  appel- 
lant further  say:  "Of  conree  we  concede 
that  the  legislature  cannot  levy  taxes  for 
anything  but  public  purposes,  as,  for  In- 
stance, to  assist  a  private  peraon  In  bla 
business,  or  even  to  aid  him  In  misfortunes 
from  fire  or  flood  orother  casualty."  But 
it  Is  Insisted  that  the  declared  burden  la 
for  a  public  purpose,  In  that  it  ia  levied  for 
the  benefit  and  compensation  of  those,  and 
the  families  of  those,  whose  lives  have  been 
or  may  be  Imperiled  or  lost  In  pnrsulnff 
the  arduous  and  dangerous  duties  of  sav- 
ing  from  tbe  flames  the  property  of  tbedt- 
isens;  that  in  thediscliarge  ot  these  duties 
the  firemen  sustain  anrh  relation  to  the 
public  as  to  become, in  the  true  sense,  pub- 
lic servants;  that  the  public  demands  the 
hUEhest  degree  of  skill,  diligence,  and  good 
faith  from  these  servants,  and  that  thia 
degree  is  best  attained  by  holding  out  to 
them  tbe  certainty  of  care  wlien  Injured, 
and  family  support  when  age,  disease,  or 
death  comes  upon  them.  To  establish 
this  contention,  counsel  devote  considera- 
ble space  In  their  briefs  toquotatluns  from 
text  writers  and  from  adjudged  cases, 
principally  the  cases  we  have  referred  to, 
as  nnt  adhering  to  the  proposition  that 
this  exaction  Is  a  tax,  and  they  exhibit 
marked  ability  in  bulldiug  tbe  theory  so 
urged  noon  us.  To  this  theory  we  are 
not  Inclined  to  give  our  adherence.  The 
Wlscousln  rule  does  not  hold  that  the 
right  exists  in  behalf  of  flremen  as  public 
servants.  It  disregards  the  relationship 
existing  between  flremen  and  tbe  public, 
and  justifies  the  exaction  as  the  exerclae  ot 
a  police  power,  and  In  Imposing  the  bur- 
den upon  foreign  companli's  as  the  condi- 
tion upon  which  they  are  admitted  to  do 
business  in  thestate.  Tbe  Illinois  rnlecan 
bf«t  be  given  by  quoting  from  Associa- 
tion V.  Lounshnry,  supra.  It  Is  there  said, 
(page  518:)  "The  other  objection  is  that 
here  a  revenue  lu  attempted  to  be  ralaed. 
not  for  state  purposes,  nor  yet  to  meet 
any  public  exigency  or  want,  but  purely 
tor  the  benefit  uf  a  private  charity;  that 
it  Is  not  required  to  be  paid  Into  the  state 
treasury,  but  must  be  paid  to  this  private 
corporation,  for  whose  benefit  the  burden 
Is  Imposed.  The  general  grant  of  leglsla^ 
tlve  power  found  In  tbe  constitution  con- 
fers npon  the  general  assembly  all  l^sla- 
tlve  pQwer,and  authorises  the  lawmakers 
to  pass  any  laws  and  do  any  acts  which 
are  embraced  in  tbe  broad  and  general 
word 'legislation '  as  known  and  defined 
In  the  English  language.  It  authorlzea 
the  passage  of  any  la  w  which  conid  be  en- 
acted in  the  most  despotic  government. 
It  even  anthorlzea  everything  which  tbe 
people  could  enact  in  their  prlmarycapaci- 
ty;  anything  which  they  would  have  a 
nght  to  embodyin  theconstltutlon Itself." 
It  is  further  stated,  (page  614:)  "There 
ia  nothing  to  be  found  in  the  constitution 
which  can  he  held  toinhlblt  tbe  leglslatunt 
from  imposing  burdens  or  raising  monqr 
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from  eltlienB  of  the  state  wbtch  la  not  lor 
the  direct  benefit  of  the  state,  and  Is  never 
designed  to  belong  to  the  Htate."  The 
only  Inference  made  to  the  relatlonahip 
between  firemen  and  the  public  Is  esfftl- 
Iowh:  "With  the  view  we  take  of  this 
CRHe,  It  Is  Immaterial  whether  this  be  coa- 
Bldered  a  public  or  a  private  charity;  but 
It  should  more  properly  be  cousfdered  a 
public  charity.**  Oiir  constltutlun  elves 
no  such  unlimited  power  to  thele^slainre, 
and  as  an  authority  for  the  conetructlon 
uf  powers  under  our  constitution  we  cau- 
not  accept  this  decision.  Nor  are  we  in- 
clined to  give  epeclal  weight  to  it  In  favor 
or  the  contention  of  the  appellant  that 
flremeu  are  public  aerranta  within  that 
flense  which  would  admit  of  the  ezerclseof 
the  taxing  power  of  the  state.  The  New 
York  rule  Is  that  the  percentage  of  receipts 
1h  exacted  as  a  condition  upon  which  cum- 
pHnleH  are  admitted  to  transact  buslnesH 
in  the  state,  as  the  terms  of  such  admis- 
sion, or  the  license  fee  for  such  privilege. 
This  is  not  in  the  e:cercl8e  of  the  taxing 
power,  but  so  far  as  It  may  be  recognized 
as  preBcrlbing  the  terms  upon  which  for- 
eign corporations  are  admitted  Into  the 
state  It  Is  unimportant  whether  firemen 
are  public  servaots  or  not.  When  It  Is 
held  that  legislation  fs  for  the  purpose  of 
defining  the  terms  of  admission,  there  la  In 
this  state  no  question  of  Its  constitution- 
allty.  Therefore  the  New  York  rule  In- 
volves the  question  whether  Bremen  are 
pabllc  servants  only  as  to  the  distribution 
of  a  fund  conceded  to  be  raised  by  proper 
methods,  namely,  as  the  condition  of  ad- 
mlssinainto  the  state.  Such  Is  not  the 
whole  question  with  which  we  are  dealing. 
Here  we  have  a  law  enacted  In  the  pre- 
tended exercise  of  the  taxing  power  of  the 
state,  exacting  a  penalty  from  that  part 
of  the  class  uf  foreign  lusurancecompanles 
which  dohnsinesBln  the  four  counties  of 
this  state  having  cities  with  paid  Ure  de- 

gartments;  and  the  fund  thus  exacted 
y  the  power  of  the  state  Is  not  for  the 
benefit  of  the  state,  Is  not  for  the  benefit 
of  thoae  portions  of  the  state  whose  booi- 
nesB  with  such  companies  must  contribute 
to  said  fund.  The  business  done  In  each 
of  the  four  counties  affected  bears  the  bur- 
den of  the  exaction,  and  the  fund  Is  devot- 
ed to  the  benefit  of  firemen  within  four 
cities  only.  The  property  of  such  coun- 
ties outside  of  sucbclties  get  no  protection 
from  such  firemen,  and  the  owners  have 
no  pecuniary  Interest  In  them.  WhllR  the 
fund  for  the  benefit  of  the  city  Is  obtained 
from  the  companies,  the  companies  must 
first  obtain  It  from  the  whole  people  of  the 
county,  thus  requiring  the  people  of  the 
county  Indirectly  to  contribute  to  the  pen- 
sioning of  city  firemen.  The  question, 
therefore,  shonld  be,  are  the  firemen  bene- 
fited the  servants  of  those  whose  taxing 
power  Is  exerted  In  their  behalf?  We  think 
they  are  not,  even  If  we  should  concede 
that  they  were  in  any  sense  servants,  or 
dependent  upon  the  bounty,  or  were  the 
objects  of  the  charity  of  the  people  uf  aach 
dtles.  It  must  be  borne  In  mind  tliat  they 
are  not  the  servants  of  the  state;  they 
arenot  theservantaof  the  county  In  which 
they  live.  Tboagh  they  may  deserve  the 
hlgheat  praise  and  the  most  liberal  re- 


wards for  tbdr  daring  and  hardships  In 
combating  the' flames,  they  are  the  crea- 
tures and  the  servants  of  but  a  small  sub- 
dlvlBlon  of  the  state.  Here  the  taxing 
power  of  the  state  Is  exerted  for  the  bene- 
fit ol  a  few  of  the  citizens  of  the  state  who 
bold  the  obligation  of  their  respective 
cities  tor  their  conrage  and  their  valued 
service,  and  the  purpose  Is  that  this  pow- 
er shail  be  exerted  for  the  discharge  of 
that  obligation.  We  du  not  regard  this 
as  the  rauBt  objectionable  feature  of  this 
act.  We  have  92  counties  In  this  slate, 
whose  united  power  is  thus  exerted  In 
levying  a  tax  upfm  certain  foreign  intiur< 
ance  companies.  As  to  the  state,  all  for- 
eign insurance  companies  constltnte  a 
class,  and  of  this  class  all  are  not  subjert 
tu  the  operation  of  this  act,— only  those 
who  do  business  In  four  of  such  counties. 
The  taxing  powerof  the  statecannot  thus 
be  made  the  means  of  levying  municipal 
taxes  upon  a  fraction  ol  a  class  and  of 
bestowing  the  tax  ho  levied  upon  a  small 
fraction  of  thecltlzens  of  the  sta  te,  all  of  her 
cltlxens  standing  in  like  relation  to  her, 
unless  she  owes  them  some  peculiar  obli- 
gation, nut  exlRting  In  serving  as  firemen 
for  some  city.  The  taxing  district  ol  tbe 
state  wherein  taxes  are  directed  for  the 
benefit  of  those  serving  the  state  is  the 
wbolestate.  State  taxes  are  not  ol  uni- 
form and  eqaal  rate  when  they  apply  to  a 
portion  of  a  class  only,  and  omit  a  puc^ 
tlon  o*  the  same  class,  and  this  is  no  less 
true  because  the  class  may  be  divided  by 
county  ilnea.  Cnllormity  In  rate,  as  re- 
quired by  the  constltation,  means  that 
the  same  rate  shall  apply  alike  to  all  in 
any  given  taxing  district.  Railway  Co.  v.  ' 
Backus,  (Ind.  Sup.)  83  N.  E.  Rep.  421;  Gil- 
son  V.  Board.  128  Ind.  65,  27  N.E.  Rep.  285. 
The  four  coantles  affected  have  no  power 
under  this  act  to  make  the  percentage 
from  the  business  of  the  companies  the 
condition  upon  which  busineas  shall  be 
done  by  such  companies,  and  the  act  does 
not  purport  to  givesuch  power.  The  per- 
centage Is  not  levied  und*T  any  law  or  by 
any  mecbod  known  to  the  gathering  of 
county  or  city  revenues.  The  act  Is  a 
plain  and  anmiatakable  effort  to  use  the 
taxing  power  given  to  the  state,  and  for 
the  purposes  ol  the  state,  In  behalf  of  a  fa- , 
vored  class  In  a  few  of  the  cities  of  the 
state.  As  we  have  said,  this  cannot  be 
done.  The  cases  ol  San  Francisco  v,  Liv- 
erpool, etc.,  Ins.  Co.,  supra;  State  v. 
Wheeler,  supra;  Association  v.  Wood,  su- 
pra; State  V.  Merchants*  Ins.  Co.,  supra, 
—fully  sustain  uur  conclusion.  Tbu  Judg* 
ment  of  the  lower  court  Is  affirmed. 


(134  tmL  681} 
OOlVBLAND,  a,  O.  &  I.  BY.  CO.  t. 

WYNANT. 
(Supreme  Court  of  Indiana.   June  7,  1893.) 
Railboad  Compasibs  —  Nboliobhoh  —  LsAvma 
Gar  ok  Hioswat  ORossiNe  —  Fkhsonal  IniTl- 
Risfl — Verdict— SuFPiciBscY  or  Etidbncb— De- 
cision OK  FnRUEB  appbal — Inbtroctions. 

1.  A  complaint  which  has  been  once  held 
snffident  by  the  supreme  court  cannot  be  Ques- 
tioned on  a  second  appeal.  Mason  v.  Burk, 
22  N.  £}.  Sep.  119.  m  Ind.  404,  foUowed. 

2.  In  an  action  against  a  railroad  company 
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for  penonal  iDjorlM  caused  by  hones  taking 

fnght  ftt  a  box  car  standing  on  the  hlshwar 
at  a  cioB^ag,  a  rerdict  for  pliUnttff  fa  not 
wantiofc  io  evidence  to  support   it  becanse 

filaiDtiff  failed  to  prove  that  defendant  placed 
he  car  on  the  crossing,  ^nce  the  inference 
that  some  one  pat  It  on  the  highway  waa  a 
reasonable  and  logical  one  from  the  fact  of 
Its  being  there;  and  the  question  as  to  wheth- 
er it  waa  more  reasonable  to  presume  that  de- 
f^dant  placed  it  there  than  that  intermed- 
dlers  did  so  was  for  the  Jury. 

3.  Where  the  only  source  of  knowledge  by 
the  aapreme  court  of  what  a  witness  testified 
to  on  a  former  trial  of  the  same  action  is 
the  report  of  the  decision  on  a  former  appeal, 
the  evidence  of  such  witnesn  is  not  before  the 
court,  since  it  must  determine  the  case  from 
the  same  eTid<>nce  that  waa  before  the  jury. 

4.  AVhere  it  appears  that  the  horaea  were 
frifrhtened  bolh  by  the  car  on  the  crossing 
and  by  a  noise  at  the  car,  for  which  neither 
plaintiff  nor  defendant  is  responsible,  defend- 
ant  is  liable. 

5.  The  complaint  alleged  that  defendant's 
n^ligoiee  consiKted  io  leaving  its  oar  on  the 
etoMlng.  Plabidff  testified  that  the  horses 
got  scared  at  the  car,  and  that  she  had  no 
recollection  of  hearing  any  noise  about  the 
car,  or  testifying  on  the  first  trial  that  the 
horses  got  scared  at  a  noise  in  or  about  the 
car.  Her  husband  testified  that  the  horses 
got  scared  both  at  the  car  and  the  noise,  and 
admitted  that  on  the  former  trial  he  testified 
that  thcT  were  scared  at  the  noise  in  or  about 
the  ear.  Held,  that  a  verdict  for  plaintiff  was 
supported  by  the  evidence. 

6.  Though  such  evidence  of  plaintiff  and 
her  husband  is  Incompetent  because  mere  state- 
ments of  coQclnsions,  the  verdict  is  not  without 
■uppfirt,  since,  whether  the  liorsea  (ot  scared 
at  the  noise  or  at  the  car  or  both  was  an  in- 
ference of  fact  which  the  Jury  had  the  right  to 
deduce  from  the  facts  proven. 

7.  A  party  who  permits  evidence  to  go 
Co  the  jury  without  objection  cannot  make 
the  court's  refusal  to  strilce  it  out  on  motion 
available  error. 

8.  It  is  not  error  to  refuse  to  charge  that  "de- 
fendant had  the  right  to  leave  its  cara  stand- 
ing upon  the  track  •   •   •   at  any  point  or 

eloce."  and  if  the  car  hi  question  was  placed 
f  defendant  at  a  point  where  it  did  not  ob- 
struet  the  highway,  and  It  waa  afterwards, 
by  persons  not  in  Its  employ,  moved  on  or 
partly  on  the  highway,  defendant  would  not 
be  liable  unless  it  negligently  pcarmitted  It  to 
so  remain  for  an  unreasonable  length  of  time, 
"and  after  notice  or  knowledge  to  defendant 
or  her  employes  that  said  car  waa  upon  said 
highwi^."    McCabe,  J.,  dissenting. 

9.  Where  the  court  Instructed  that  defend- 
ant had  the  right  to  have  its  ears  standing 
on  the  track  at  any  place,  "exc^t  in  or  upon 
the  right  of  way  of  the  nigbway;"  and  if  the 
car  in  qnestion  was  placed  by  defendant  at  a 
point  where  it  did  not  obstruct  the  highway, 
and  It  waa  afterwards,  by  persons  not  in  Its 
employ,  moved  on  or  partly  on  the  highway, 
deieudant  would  not  be  liable  unless  it  negli- 
gently permitted  it  to  so  remain  for  an  nnrea^ 
sonable  length  of  time, — the  substance  of  so 
much  of  the  refused  instruction  as  waa  cor- 
rect was  given  to  the  jury.  HcCabe,  J.« 
dissenUng. 

Appeal  from  clrcnlt  coart»  Msdlsoo 
eouiity ;  M.  A.  Chlpmao,  Judfce. 

Action  by  Harriet  Wyuant  ajcnlnst  the 
Geveland,  Columbat,  ancinnatl  &  Iiidlan- 
apullH  Railway  t'orapany  for  persoDal 
lD]url«H  cauaed  by  defendant's  DeKtisence. 
Fruin  a  Judpmuat  for  plaintllX,  defendant 
appeiils.  Affirmed. 

JobD  T.  Dye,  William  H.  Dye,  M.  8.  Bob- 
Ixuion,  and  Joba  W.  X^vett,  lur  appellant. 


H.  D.  TtaopipBoii  and  O.  L.  Hanry,  tor 

appellee. 

McCABE,  J.  Appellee  aaed  the  appfil- 
lant  for  a  personal  Inlury  alleged  to  have 
been  received  by  her  throngb  the  oegll- 
gence  of  appellant.  Issue,  trial  by  Jury, 
verdict  for  plaintiff  for  $3,570,  apon  whicb 
appellee  had  ludgment  over  a  motion  for 
a  new  trial.  The  errors  aaaigned  are(1) 
that  the  eonrt  erred  in  OTerruUnic  a  de- 
murrer to  the  complnlnt:  (2)  in  overrul- 
ing  tbe  luotion  for  a  new  trial.  The  com- 
plaint waa  In  two  paragraphs,  and  they  are 
the  aame  they  were  when  the  case  waa 
here  on  two  other  appeals.  Both  para- 
graphs were  held  good  on  deranrrer  oa 
the  first  appeal.  100  Ind.  ICO;  Id..  114  Infl. 
525,  17  N.  E.  Rep.  118. 

It  Is  settled  law  that  a  raltng  In  a  caae 
on  a  foriner  appeal  in  this  court  Is  the 
law  of  that  case  on  the  point  ruled 
tbroaghout  all  Its  aubseqaeut  stages  an  til 
Its  dual  determination,  and  a  complaint 
once  held  good  on  one  appeal  cannot 
thereafter,  In  another  appeal  of  tbe  same 
case,  be  questioned.  Mason  Bnrk.  139 
Ind.  404,  22  N.  E.  Rep.  119:  Hoard  t. 
Jameflon.  86  Ind.  154:  Gerber  v.  Friday, 
87  Ind.  366:  Jonas  v.  Caster,  tf6  Ind  807. 
Therefore  the  first  assignment  of  error  bi 
not  well  taken. 

Among  the  reasons  for  a  new  trial  waa 
that  the  Terdlct  was  not  sostnlued  by^ 
aufBclent  evidence.  As  wlU  be  seen  by- 
reference  to  100  In^.  160,  tbe  plaintiff  waa 
injured  by  tbe  team  of  horses  drawing  tha 
vehicle  In  whicti  she  and  her  husband 
were  riding  becoming  frightened  and  run- 
ning away,  at  a  place  where  the  highway 
on  which  they  were  traveling  crossed  tha 
railroad  tracli  ol  tbe  appellant,  resulting 
in  tbe  breaking  of  appellee's  arm.  Tbe 
.wrong  with  which  the  appellant  waa 
charged  was  negligently  leaving  one  of  its 
box  cars  standing  on  its  track  upon  and 
partially  acniss  said  highway,  which  ex- 
tended 24  feet  upon  said  bigfaway.  and  to 
tbe  edge  of  that  part  then  aaed  by  tbo 
public  as  their  route  of  travel,  which 
canswi  the  said  team  of  horses,  and  eacb 
of  them,  to  become  frightened  and  wbolly 
unmanageable,  and  to  run  away,  over- 
turning said  wagon,  thereby  breaking  her 
arm,  without  fault  or  negligence  on  her 
part.  Tha  appellant  iuBlsts  that  the  evi- 
dence la  not  suRIcient  to  support  tbe  ver- 
dict, in  that  it  fails  to  establish  that  tha 
box  car  caused  the  fright  of  tbe  horses, 
and  cauHed  them  to  liecoiue  unmanage- 
able and  run  anay.  On  the  other  band. 
It  la  contended  that  thia  court  cannot  re> 
verse  the  Judgment  on  the  evidence  alone 
If  it  tenda  to  support  the  verdict.  It  la 
claimed  by  appellee's  counsel  that,  Httia 
evidence  tends  to  support  tbe  verdict. 
thl)i  court  cannot  reverse  the  Judgment 
ou  the  evidence.  This  Is  not  strictly  cor- 
rect. That  expression  has  been  used  in  a 
long  line  of  cases  by  this  court,  but  evi- 
dently not  Intending  that  tbe  language 
should  be  construed  In  its  literal  slgnlficA- 
tlon.  Lane  v.  Brown,  22  Ind.  2H0;  Shank 
T.  State.  25  Ind.  207;  Atkinson  v.  Martin. 
SO  Ind.  242;  Railroad  Co.  v.  Orove,  47 
Ind.  183;  Wlngate  v.  Neldllngfr,  50  Ind. 
Simpson  t.  Payne*  68  Ind.  481;  Onfl» 
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rah  V.  Still Wtill.  69  Ind.  139:  Applegate  v,. 
Moffltt,  60  iDd.  1U4:  Railroad  Co.  v. 
Snapp,  61  Ind.  303;  Railroad  Co.  t.  Hiis- 
selman.es  lad.  73;  Martiu  v.  Oauble.  72 
Ind.  67;  Railroad  Co.  t.  Tiptua,  101  Ind. 
197;  Crocker  7.  Hadley,102  Ind,  416, 1  N.  E. 
Kep.734:  Secor  v.  Sbiles,  106  Ind.  98,  6  N. 
E.  Rep.  897;  Railwoy  Co.  t.  Savage,  110 
Ind.  156,  «  N.  E.  Rep.  85;  Cowger  v.  Land, 
112  lod.  263,  12  N.  E.  Bep.  96;  Inaarance 
Oo.  T.  Yung,  113  Ind.  159,  N.  E.  Rep. 
320;  leler  v.  Bland,  117  Ind.  467,  20  N.  E. 
Rep.  803.  It  seems  qnite  onreasonabie  to 
Hay  that,  it  the  evidenof*  does  Dothlng 
more  than  tend  to  support  the  verdict, 
this  court  cannot  dinturb  It.  Evidence  1b 
always  admlBsIble  that  tends  to  support 
OF  prove  the  Issue  on  the  part  of  the  party 
offering  It,  however  slight  that  tendency 
may  be:  and  It  Is  never  required  as  a  con- 
dition to  the  Introduction  of  offered  evi- 
rleoee  that  it  mast  be  safflclent  to  estab- 
llBb  the  Issne  for  the  party  offering  It.  If 
Its  tendency  Is  In  that  direction  it  Is  eoin- 
petent.  There  may  be  several  tacts  <«8en- 
tial  to  establish  or  prove  the  Issue  on  lie- 
half  of  the  plaintiff  In  a  given  cuse,  and 
there  may  have  been  evidence  suflQcient  to 
prove  one  of  them  only,  aud  yet  on  such 
evidence  a  verdict  could  not  stand  on 
appeal  In  this  court,  though  soch  evidence 
tends  to  support  It.  While  It  tends  to 
flopport  the  verdict.  It  Is  not  sufficiedt, 
because  it  does  not  prove  enough,  even 
though  wholly  uncontradicted.  In  Mar- 
tin V.  Cauble,  supra,  the  expression  Is: 
"This  court  will  not  disturb  the  finding  of 
the  lower  court  on  a  dtspated  qaestlon  of 
fact  If  there  Is  evidence  in  the  record  on 
which  the  finding  can  stand. "  In  Butter- 
fleld  V.  Trittlpo,  67  Ind.,  at  page  842,  It  la 
said :  "  While  this  conrt  may  not  properly 
weigh  evidence,  nor  attempt  to  determine 
its  preponderance  either  for  or  against 
the  finding  below.  It  la  still  the  duty  of 
this  court*  as  we  nnderstaad  oar  duty,  to 
cerefally  examine  the  evidence,  whea  the 
point  iB  made  with  a  view  of  aMertalnlng 
whether  or  not  there  has  been  a  failure  of 
evidence  on  any  material  question.  Wfaep 
the  record  diaclosffl  such  a  failure  of  evi- 
dence, it  is  as  much  the  duty  of  this  conrt 
to  reverse  the  Judgment  below,  on  that 
ground,  as  for  any  other  error."  In 
Swales  V.  Southard.  64  Ind.,  at  page  659,  It 
la  said :  ''There  was  legal  evidence  Intro- 
duced on  the  trial,  tending,  acd  sufflcient, 
to  sustain  the  verdict  of  the  Jury."  In 
Grant  v.  Westfail,  67  Ind.  127,  It  is  said: 
"The  only  question  is  whether  or  not  the 
verdict  •  •  *  is  sustained  by  safficieot 
legal  evidence.  We  think  it  in.*  la  att 
-V.  DeHaven,  66  Ind.,at  pagelSO.it  la  said: 
"We  think  the  evidence  •  •  •  amply 
snfflclent  to  snstAhi  the  finding  of  the 
eonrt  below;  bat,  if  we  thought  other- 
wise, we  wottld  not  *  *  •  disturb  the 
finding  on  the  mei%  weight  of  the  evl* 
dence."  And  In  Railroad  Co.  v.  Taffe,  37 
Ind..  at  page  369,  It  Is  said:  "When  there 
la  legal  evidence  that  conduces  to  prove 
every  material  fact  In  the  case,  we  must," 
etc. 

It  was  never  intended  by  the  expression 
that  "the  verdict  on  appeal  cannot  be  dis- 
turbed in  this  court  when  the  evidence 
tends  to  support  It,  "to  bold  that  less  than 
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sufflcient  legal  evidence  to  establish  the  is- 
sue or  the  truth  of  the  verdict  ur  finding 
would  suffice,  excluding  from  considera- 
tion all  evidence  conflicting  therewith. 
Where  the  sufilcleney  of  Cfae  evidence  to 
support  a  verdict  or  finding  is  brought  in 
question  in  this  court  on  appeal,  the  ques- 
tion presented  is  very  much  like,  and  very 
nearly  the  same  as,  that  presented  by  a 
demurrer  to  the  evidence  in  the  trial  conrt. 
In  WUIcnts  v.InsaranceCo.,81Ind.,atDage 
303,  this  conrt  said:  "First.  A  demurrer 
to  the  evidence  admits  all  faeta  of  which 
there  Is  any  evidence,  aud  all  Inferences 
which  CBn  be  logically  drawn  from  the 
evidence.  Second.  All  reasonableand  nat- 
nral  Inferences  which  may  be  drawn  from 
the  evidence  are  admitted;  bat  forced  and 
unnatural  ones  are  not.  The  conrt  will 
also,  on  the  argument  of  the  demurrer, 
make  every  Inference  of  tact  In  favor  of 
the  party  >  •  •  which  the  Jury  might, 
with  the  least  degree  uf  propriety,  have 
inferred,  bnt  they  ought  not  to  make 
forced  Inferencea.  Third.  In  considering 
the  evidence  demurred  to,  the  courts  will 
not  weigh  It.  to  determine  whether  a  fact 
of  which  there  la  any  evlden<*e  has  or  has 
not  been  proved;  nor  will  they  consider 
■nch  evidence  as  is  favorable  to  the  demn^ 
ring  party  If  there  be  any  opposing  evl. 
deuce.  So,  if  the  evidence  conflict,  the 
party  demurring  must  admit  that  of  his 
adversary  to  be  true  so  far  as  it  conflicts 
with  his  own."  In  Stock  well  v.  State.lOl 
Ind.,  at  page  5.  it  is  said:  "That  upon 
such  demurrer  the  court  will  inferfromthe 
evidence  every  conclusion  that  the  Jury 
could  reasonably  have  Inferred  from  it; 
tha  t  all  the  facts  of  which  there  Is  any  evi- 
dence are  admitted,  and  all  conclusions 
which  can  fairly  and  logically  be  deduced 
from  those  facte."  The  only  difference  In 
the  two  cases  la,  on  a  demurrer  to  the  ev- 
Idenee  the  demurring  party  by  his  demur- 
Tur  admits  the  evidence  and  logical  Infer- 
ences deducible  therefrom  to  be  true  in  fa- 
vor of  the  opposite  party,  while  on  ap- 
peal the  appellant  does  not  admit  the  evi- 
dence and  loeical  inferences  therefrom  to 
be  true,  but  this  courtconaldersthem  true. 

So.  too.  on  an  appeal  here,  the  evidence 
must  raore  than  merely  tend  to  support 
the  verdict ;  It  mast  be  such  as  that.  If 
every  fact  proven  were  admitted  to  be 
trne,  and  every  fact  which  could  be  logic- 
ally and  reasonably  deduced  therefrom 
were  also  admitted  to  be  true,  and  that 
these  facts  embraced  every  tact  easenttat 
to  the  existence  and  truth  of  the  verdict, 
then,  and  not  till  then.  Is  the  evidence 
sufflcient  to  support  Che  verdict.  No 
matter  how  great  the  contradictions  to 
that  evidence.  It  It  comes  up  to  the  re- 
quirement above  specified,  It  Is  sufilclent 
to  support  the  verdict  In  this  court  on 
appeal.  If  It  dues  not,  it  Is  not  sufflcient. 
It  la  very  earnestly  Insisted  that  the  evi- 
dence Is  not  atifficlent,  In  that  It  fulls  to 
show  that  theappellant  placed  the  boxcar 
on  Its  track  so  as  to  extend  into  the  high- 
way. It  is  insisted  that  It  might  have 
been  the  work  of  Intermeddlers.  But  the 
fact  was  proven  beyond  dispute  that  the 
car  was  there.  The  Inference  that  some- 
body put  It  there  was  a  reasonable  and 
logical  one,  and  one  the  Jary  had  a  right 
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to  deduce  from  the  proven  fact  that  It 
was  tbere.  Which  waa  the  more  reasuDa- 
bleand  logical  Inference,  that  appellant 
pat  It  there,  or  that  some  trespasaer  or 
Intermeddler  did  so,  was  purely  a  qneetlon 
for  the  Jury  to  determine.  Their  verdict 
Indlcatea  that  they  deemed  Itiuurereasnn- 
ablu  to  Infer  that  the  railway  company, Id 
the  exerciHe  of  their  dominion  over  their 
property,  placed  the  ear  on  their  track, 
extending  partially  into  the  highway,  and 
left  it  there,  though  that  Involved  a 
wrongful  act  on  apprllant's  part,  than  to 
Infer  that  some  etranger  was  gnllty  of 
two  wrongs  Instead  of  one,  namaly, 
wrongfully  moving  the  car  from  a  proper 
place  on  the  company's  track,  and  wrong- 
fally  extending  U  into  the  highway.  One 
or  the  other  ol  these  Inferences  necessarily 
arises  from  the  proven  fact  that  the  car 
was  found  extending  Into  the  highway, 
and  the  luference  that  the  owuer  placed  It 
there;  and  while  either  Infereuce  was  war- 
ranted, the  one  deduced  was  the  more  rea- 
sonable Inference.  Therefore  the  evidence 
was  not  insnfflcient  In  that  reapect.  On 
the  flnit  appeal  here  the  Judgment  wns  re- 
versed because  the  evidence  waa  Iusu£Q- 
clent  to  sustain  the  verdict.  The  appellee 
and  her  husband  were  the  only  persons 
that  pnw  the  accident,  and  the  only  wit- 
nesses to  the  transaction  In  court.  From 
the  report  of  the  first  trial  It  seems  that 
they  both  testified  that  the  team  got 
frightened  at  a  noise  in  or  about  the  Im>x 
car  Instead  of  the  car  Itself.  It  la  held  nn 
that  appeal  that  the  alleged  uegligence 
of  leavlDg  the  cur  on  the  appellant'a  track 
protruding  Into  the  highway  waa  not  suf- 
ficient to  entitle  appellee  to  recover.  It 
was  there  said  that  "it  must  not  only  be 
shown  by  the  evidence  that  appellee's  in- 
juries were  occasioned  ny  the  appellant's 
negligence  as  the  proximate  cause,  with- 
out contributory  negligence  on  her  part, 
but  snbstautially  In  the  uiauner  alleged  In 
the  complaint.  It  was  charged  in  each 
paragraph  of  the  complaint  that  the  ap- 
pellee's team  of  horses  became  frightened 
at  the  empty  box  car,  etc.  Tbere  Is  noev- 
idence  in  the  record  tending  to  prove  tliat 
appellee's  team  became  frightened  at  the 
car;  on  the  contrary,  the  evidence  utterly 
refutes  the  charge  that  the  team  took 
fright  at  the  car.  »  »  *  Appellee  testi- 
fied: 'The  horses  got  scared  at  the  noine 
that  was  made.  I  could  not  tell  what  did 
it,  but  It  was  the  noise  that  scared  the 
horses.*  Her  bnsbaud  testified  to  the 
effect  that  the  horses  became  frightened 
at  a  nuiae  in  a  cur  on  the  railroad  out  in 
the  public  highway.  •  •  •  We  are  of 
opinion,  therefore,  that  there  la  an  abno- 
lote  failure  of  evidence  to  auataiu  the  cuae 
made  by  the  material  allegatlona  of  the 
complaint. "  On  the  last  trial  the  appellee 
and  her  husband,  atill  t>elng  the  only  wit- 
nesses to  the  accident,  testified  somewhat 
differently  from  what  they  did  on  the  first 
trial.  Her  husband,  on  the  luat  trial,  tes- 
tified in  part  as  follows:  "  Well,  sir,  Just 
as  they  came  right  to  that  road,  thny 
got  frightened  at  the  car.  and  Jumped. 
The  horses  made  a  start  before  the  noise 
was.  The  noise  might  have  helped  it,  but 
I  don't  know  whether  it  didornot.  Well, 
air,  it  was  after  I  drove  up  the  road,  and 


aftur  the  horses  scared,  and  they  made  tbe 
jump  to  go;  and  I  thought  there  wan  a. 
noise  there  that  did  It,  but  I  wasnot  right 

certain  about  It,  bow  It  was  or  where  it 
was."  Speaklngnf  how  he  testified  on  tbe 
first  trial,  he  teatlfled  as  follows:  "Ques- 
tion. I  will  ask  you  If  you  didn't  state  on 
that  trial.  In  regard  to  the  horses  belus 
frightened,  in  answer  to  a  question,  that 

*  I  could  not  tell  what  did  It,  but  tt  was  tbe 
noise  that  soared  the  horses.'  Answer. 
I  don't  think  I  did,  Just  that  way.  Why. 
I  SHid  they  got  scared  at  the  cara,  but 
there  was  a  noise,  I  think,  and  the  nolBe 
helped  It.  Q.  Well,  do  you  any  now  the 
noise  helped  It?  A.  Well,  It  might  have 
helped  It.   I  don't  know  as  I  could  say. 

*  *  *  Of  course  they  frightened  at  the 
car.  Q.  Kow,  yon  thtnk  tbe  horsesscaied 
at  both  thecarand  tbenoise?  A.  Yes,Bir; 
I  always  thought  that.  Both  helped  do 
It;  the  car  first,  •  •  •  and  tbe  other 
afterward.  Q.  And  if  you  didn't  state  In 
the  former  examination  that  yon 'fouud  the 
door  was  louse,  and  the  noise  that  came 
from  that — from  the  wind  rattling  that- 
scared  the  horses.'  A.  I  believe  1  stated 
that;  ym,  sir.  I  thought  the  noise  creat- 
ed by  the  door  helped  frighten  them. 
Q.  Didn't  you  say  at  that  time  [first  trial] 
It  did  frighten  them?  A.  I  wouldn't  like 
to  say.  I  don't  know  whether  I  did  or 
not.  Q.  And  this  question, '  What  was  It 
you  said  scared  them?  *  and  you  answered, 
'Some  noise  In  the  car.  I  thought  It  was 
a  loose  door.  That  was  my  own  idea ; 
but  there  was  a  nolae  there.*  A.  Yea,  sir; 
I  believe  I  said  something  about  that.  Q. 
Now,  I  will  ask  you  this  question,  If  you 
didn't  answer  this  question  as  follows: 
'Tour  horaea  didn't  scare  until  they  heard 
that  nulse?'  and  you  anawered,  *Wbeo 
they  heard  that  noise  they  sprang,  and 
before  I  knew  much  about  anything  dse 
I  waa  laying  out.*  A.  Well,  yes,  sir:  I 
don't  know  but  I  did."  And  the  plain- 
tiff teetlfied  as  follows :  "  Q.  Did  you  hear 
any  noise  there?  A.  I  don't  remember 
as  I  did.  I  don't  remember  that  I  did.  Q. 
You  don't  remember  of  any  noise?  A. 
No,  sir;  I  don't  rememt>er  of  any  noise.  I 
know  that  yon  said  Idld  at  the  first  trial, 
and  I  think  about  that.  That  made  rae 
think  about  It.  Well,  I  don't.  I  can't 
say  that  I  beard  any  noise.  I  can'tsaylt. 
I  have  studied  about  it  since.  Q.  Then, 
if  yuu  did  testify  to  that,  you  have  for- 
gotten it?  A.  If  Idld,  I  expect  I  didn't 
know  what  I  was  tostltying  about.  Q. 
Didn't  you  testify  on  the  first  trial  that 
'the  horses  scared  at  the  nolae  that  waa 
made?'  A.  I  don't  remember  that  I  did. 
Q.  Didn't  you  say  on  that  trial  that  'I 
could  not  tell  what  did  It,  but  It  was  tbe 
uoiae  that  scared  the  horHes?'  A.  1 
couldn't  say.  I  don't  remember  of  saying 
It,  and  I  don't  remember  of  there  t>eing 
any  noise.  Q,  Well,  you  don't  remember 
of  testifying  tn  that?  A.  No,  sir.  I  don't 
renieuiber  of  that." 

The  testimony  of  these  two  witnesses 
becomes  very  vital  on  the  point  esto  what 
frightened  the  horses,  because  on  the  first 
appeal  the  law  ol  this  case  was  settled 
that  undertbeallegations  of  thecomplaint 
as  they  then  were,  and  still  are.  It  the  nolae 
in  or  about  the  ear  frightened  the  honai» 
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and  eaoaed  them  to  become  noma  uaseable 
and  roD  away,  the  appellee  conld  not  re- 
coTer,  and  tbe  erldenne  would  be  Insaffl- 
dent  to  BOBtalD  tbe  verdict.  Weare  aabed 
to  rererse  benanae  tbe  plalatlff'B  own  les- 
timouy  on  thn  flrat  trial  refuted  tbe  com- 
plaiut,  in  that  it  established  that  It  wae 
the  uolse  In  or  about  the  car  that  MfEht- 
ened  tbe  borsee,  and  that  she  now,  aa  Is 
eharKed  in  argument,  coDTenientlylorgets 
that  Bbe  ao  teatlded  on  tbe  former  trial, 
and  convenlenlly  foricets  whether  there 
was  any  noise  about  the  car  or  not  when 
the  borsns  took  fright.  If  tbe^e  chargea 
against  appellee  were  brought  before  this 
court  by  Intimate  proof,  and  their  truth 
eetabUahed  tbe  talalty  of  the  evidence  that 
tends  to  support  the  verdict,  they  would 
have  a  controlling  influence  on  the  deter- 
miUHtlon  of  tbia  appeal,  and  the  appellee 
would  not  escape  the  severe  animadver- 
sion of  this  court.  But  the  only  meana  we 
have  of  hnowlDE  how  she  testlfled  on  the 
first  trial  la  the  report  of  the  caae  In  100 
Ind.  160,  In  cousldei-lng  tbe  sufflclency  of 
tbe  evidence  to  Bnataln  tbe  verdict  on  tbe 
last  trial,  we  are  restricted  and  limited  to 
tbe  evidence  that  went  to  the  Jury  that 
returned  the  verdict  now  under  considera- 
tion; and  If  tbe  appellee's  testimony  that 
went  to  the  Jury  on  the  first  trial  wufl  aup- 
poaed  to  have  a  bearing  on  tbe  credibility 
of  her  testlmoay  on  the  last  trial,  It  was 
the  right  of  tbe  appellant,  and  Incumbent 
on  it,  to  have  introduced  proof  of  such 
former  testimony  on  the  last  trial;  and 
then,  and  not  till  then,  could  the  Jury  on 
tbe  last  trial  have  considered  such  former 
testimouy,  either  for  thn  purpose  of  affect- 
ing the  credibility  ot  appellee's  testimony 
on  the  last  trial  or  as  a  solemn  odmlssion 
under  oath  of  a  party  to  tbe  record.  Tbe 
Jnry  on  the  lost  trial  conld  not  consider 
these  matters,  because  not  given  to  them 
In  evidence.  It  would  be  a  dangerous  and 
reprehensible  practice  to  allow  a  jury  to 
base  their  verdict  In  whole  or  in  part  on 
evidence  tbat  was  never  Introduced  before 
tbem ;  and  it  would  be  equally  reprehen- 
sible In  this  court  to  overthrow  their  ver- 
dict as  against  evidence.  In  whole  or  in 
part,  by  considering  evidence  that  whs 
not  Introduced  bftfore  tbe  Jury.  "Aa  the 
tree  falleth,  BO  ahall  It  lie."  When  a  ver^ 
diet  is  assailed  In  this  court  as  unsustalned 
by  tbe  evidence,  the  evidence  Introduced 
before  the  Jury  can  alone  be  coosldered, 
and  generally  only  tbat  part  of  It  tbat 
tends  to  support  tbe  verdict.  The  appel- 
lee. In  her  direct  examination,  did  not  tes- 
tify on  tbe  vital  point  as  to  what  it  was 
tbat  frightened  the  horses.  She  only  tes- 
tified, on  croBB-examinntion  by  appellant, 
that  she  had  no  mcoUection  of  bearing  a 
noise  about  tbe  car,  and  no  recollection 
of  testifying  on  the  first  trial  tbat  tbe 
borses  got  scared  at  a  noise  in  or  about 
tbe  car,  and  that  the  horses  got  scared  at 
the  ear.  Therefore,  this  testimony  being 
called  ont  by  appellant  not  in  response  to 
anything  she  had  stated  in  her  chief  ex- 
amination. It  could  not  have  discredited 
anything  she  testified  to  on  the  last  trial 
as  to  what  caused  tbe  fright  of  tbehorsea, 
becaase  she  did  not  testify  on  her  chi^  ex- 
amination to  anything  on  tbat  iiolnt  In 
the  last  trial. 


It  Is  somevbat  different  with  appellee's 
only  other  witness  to  that  point,  who  was 
her  husband.  He  admits  on  eross-examl- 
natlon, substantially,  that  he  did  testily  on 
theformertrlal  thatthe  bnrses  werescared 
at  the  noise  in  or  about  the  car.  He  sub- 
stantially testified  on  tbe  last  trial  tbat 
they  got  Beared  at  both  the  noise  and  the 
car.  Though  beborea  nearrelatlousblpto 
tbe  appellee,  bis  former  testimony  could  n<it 
be  used  as  a  declaration  or  admission  of  a 
party,  becaoBe  he  was  not  a  party  to  the 
ault.  The  only  effect  his  former  testimony 
could  have  bad  was  todlscredlt  hislaet  tes- 
timony to  the  effect  tbat  the  horsesdid  not 
get  scared  at  thecaraloue,  but  werescared 
at  both  the  ear  and  tbe  noise.  Tbe  Jury  in 
the  last  trial  bad  the  benefit  of  his  former 
testimony,  and  could  compare  It  with  bis 
last  teatlmony,  and  it  was  their  exclusive 
province  to  determine  how  much  It  weak- 
ened ordiscredited  bis  last  testimony.  His 
last  testimony  was  wholly  undisputed 
and  uncontradicted,  onlees  it  was  so  con- 
tradicted by  bis  former  testimony;  and  It 
was  the  duty  of  tbe  Jury  to  reconcile  tbat 
confilct,  ff  conflict  there  was,  and  say  by 
their  verdict  which  one  of  bla  atories  they 
would  believe.  It  was  evident  that  one 
or  the  other  of  his  stories  was  true.  If 
the  first  one  was  true,  the  Jurymust  have, 
under  the  instructions  of  the  court,  found 
for  theappellant;  and,  if  thelastone,  then 
It  became  tbe  duty  of  the  Jury,  as  we  shall 
hereinafter  see,  to  find  as  they  did.  If  the 
circumstances  did  not  Justify  the  Jury  In 
finding  the  last  story  of  the  witness  Adam 
Wynaut  true,  it  wan  the  Imperative  duty 
of  the  trial  court,  who  had  equal  oppor- 
tunities and  facllltiea  with  tbe  Jury  la 
weighing  the  testimony,  to  promptly  grant 
tbe  motion  for  a  new  trial.  By  refusing 
the  new  trial  the  trial  ludgebas  said  to  us 
that  he,  having  carefully  and  conscien- 
tiously reviewed  the  evldence.la  of  opinion 
that  the  Jury  were  Justified  in  bellevicg 
tbe  last  story  of  Mr.  Wynant.  We  have 
already  adverted  to  tbe  rule  tbnt  forbids 
us  from  disturbing  a  verdlet  ur  finding 
merely  on  the  weight  of  the  evidence. 
That  rale  forbids  us  to  say  that  the  first 
story  of  the  witness  outweighed  the  last, 
or  tbat  the  Jnry  made  a  mistake  in  weigh- 
ing the  con  dieting  stories.  If  tfaey  were  con- 
flicting. Again,  it  is,  after  all,  not  much 
nf  a  conflict.  When  he  testified  before 
tbat  it  was  the  noise  tbat  scared  the 
horses.  It  was  evidently  a  mere  Inferwee 
of  bis.  That  Inference  might  have  been 
correct,  but  still  it  was  an  Inference  which 
evidently  he  deduced  from  the  noise,  from 
tbe  action  ot  the  horses,  and  from  all  the 
attendant  clrcumstanceB  and  appearances. 
For  loBtaace,  one  of  the  grounds  for  the 
appellant's  motion  for  a  new  trial  was  tbe 
refusal  of  the  trial  eoort  "to  strike  out  a 
part  of  Adam  Wynant's  teBtlmony,  to 
wit,  '  Well,  sir;  Just  as  they  got  right  to 
tbat  road,  they  got  frightened  a ttbecar.'" 
Tbe  ground  on  which  appellant's  counsel 
contend  In  this  court  that  said  testimony 
ought  to  liHVfl  been  stricken  out  Is  that  it 
Is  a  mere  conclusion.  On  this  point  appel- 
lant's counsel  say :  "It  Is  too  well  settled 
law  loneed  reference  to  cases  to  convince 
this  court  tbat  facta  must  be  proven,  and 
not  conclusions ;  that  It  would  baT»  been 
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all  rlKht  to  teatUs  what  was  there,  and 
wbat  was  dune,  but  uot  what  did  It.  This 
would  be  deprlvins  the  conrt  and  the  Jury 
o!  thrir  Innctlona.**  We  are  Inclined  to 
concur  with  this  view,  and  It  follows  that. 
If  It  is  a  conclusion  of  the  witness  wlien  he 
testified  thafthe  horses  got  frightened  at 
the  car,  "then  It  is  equally  a  conclusion 
or  inference  of  his  when  on  Cheforraer  trial 
he  testified  that  the  noise  frightened  tlie 
horses.  There  arn  several  reasons  why 
the  alleged  error  In  refusing  to  strike  out 
that  testimony  was  nut  available.  One 
Is,  a  party  cannot  ait  by  and  permit  lm< 
proper  testimony  to  go  to  thejnry,  and 
then  make  the  court's  refusal  to  strike  it 
out  available  error.  The  failure  to  object 
at  the  proper  time  waives  the  error,  if  any 
was  committed.  So,  then,  whether  the 
horses  got  scared  at  the  car  or  the  noise 
or  both  was  an  inference  of  tact,  whlcbthe 
Jury  alone  had  the  right  to  draw  or  deduce 
from  the  facts  proven;  and  we  cannot  in- 
terfere with  the  inferences  of  fact  they 
have  embraced  In  and  are  essential  to  sus- 
tain the  verdict,  uolesBsuch  ioferences  can- 
not be  reasonably  and  logically  drawn  or 
deduced  from  the  evidence.  We  cannot  say 
that  the  Infftrence  cannot  be  reasonably 
and  logically  drawn  and  deduced  from  the 
evidence  that  the  horses  got  frightened  at 
thecnr  and  noise  both.  On  the  contrary, 
we  tblak  such  an  inference  or  deduction 
from  the  evidence  was  both  reasonable 
and  loglcn!. 

Can  appellee  recover  under  the  com- 
plaint if  Adam  Wynant's  statement  was 
true  that  the  burses  got  frightened  at 
both  the  noise  and  the  ear?  it  Thomp. 
Neg.  p.  1085,  §  3,  says:  •'Where  an  iDjury 
is  the  combined  result  of  the  negligence  of 
the  defendant  and  an  accident  for  which 
neither  the  plaintiff  nor  the  defendant  Is 
responsible,  the  defendant  must  pay  dam- 
ages, unless  the  injury  would  have  bap> 
pened  if  he  bad  not  been  negligent."  To 
the  same  effect,  16  Amer.  &  Eng.  Enc. 
Law,  440,  441,  and  authorities  there  cited ; 
Village  of  Cartevville  v.  Cook,  129  111.  162, 
22  N.  E.  Rep.  14;  Palmer  v.  Inhabitants  of 
Andover,  2  Oush.  600.  The  appellant  was 
not  liable  for  the  consequences  of  fright 
caused  by  the  noise,  under  the  averments 
of  the  complaint,  bnt  was  for  that  caused 
by  tbe  ear.  Neither  was  it  the  fault  of 
the  appellee,  and  tbe  inluryln  this  case 
could  not  have  happened  If  the  car  had 
not  been  left  in  the  highway.  We  there- 
fore hold  that,  it  the  evidence  showed 
that  the  fright  was  caused  both  by  the 
oar  and  the  noise,  the  verdlet  is  supported 
by  the  evidence. 

The  next  question  presented  relates  to 
tbe  refnsal  to  Instruct  the  Jury  as  re- 
quested by  appellant.  The  court  was  at 
the  proper  time  requested  to  reduce  all  in- 
structions to  writing,  and  all  thelnstroc- 
tlnns  are  properly  in  the  record,  and  were 
given  In  wrltiiig.  Among  the  instruc- 
tions given  by  the  court,  and  the  only 
one  covering  that  ground,  was  the  fol- 
lowing: "The  defendant  had  the  right  to 
have  Its  cars  standing  upon  the  track  of 
Its  branch  railroad  at  any  point  or  place 
except  in  or  upon  the  right  of  way  of  the 
highway,  and  If  the  ear  named  In  the 
complaint  was  placed  by  said  defondant 


on  said  railroad  at  a  point  where  tbe 
same  did  not  obstruct  the  highway,  and 
said  car  was  afterwards,  and  by  the  acta 
of  persons  not  Id  the  employ  uf  the  de- 
fendant, moved  or  placed  at  the  point 
where  it  was  at  the  time  of  the  accideDt, 
on  or  partly  on  the  highway,  and  said 
horses  tunk  fright  at  said  car,  the  defend- 
ant would  not  be  liable  for  the  damagre 
occasioned  by  the  accident,  unless  the 
defendant  negligently  permitted  said  car 
to  so  remain  upon  said  highway  (or  an 
unreasonable  length  of  tlme.^  Thodefend- 
ant  at  the  proper  time  reqnested  theconrt 
to  Instruct  the  Jury  as  follows:  "Tlie 
defendant  had  the  right  to  leave  its  care 
standing  upon  the  track  of  Its  brancb 
railroad  at  any  point  or  place,  and  if  tbe 
car  named  In  tbe  complaint  was  placed 
by  said  defendant  on  said  railroad,  at  a 
point  where  tbe  same  did  not  obstruct 
the  highway,  and  said  car  was  after- 
wards, and  by  tbe  acts  of  persons  not  iu 
the  employ  of  tbe  defendant,  moved  or 
placed  at  tbe  point  where  It  was  at  tbe 
time  of  the  accident,  on  or  partly  on  the 
highway,  and  said  horses  took  tritrht  at 
said  car,  tbe  defendant  would  not  be  lia- 
ble for  tbe  damage  occasioned,  unless  tbe 
defendant  negligently  permitted  said  ear 
to  so  remain  upon  said  highway  for  an 
nnreasonable  length  of  time,  and  after 
notice  or  knowledge  to  the  defendaut  or 
its  employes  that  said  car  was  upon  said 
highway."  There  was  no  other  instmc- 
tlon  given  that  covered  the  same  groond 
that  this  did,  unless  the  one  first  above 
set  out  does.  The  rourt  refused  to  g^ve 
this  Instruction.  It  is  settled  law  tbat 
tbe  presumption  tbat  tbe  trial  court  acted 
correctly  and  legally  prevails  until  the 
contrary  Is  made  to  appear  aflSrmatiTely 
by  the  record.  Therefore,  If  the  record 
did  not  show  all  the  Instructions  that 
were  given,  this  court  must  presume  that 
the  trial  court  had  already  instructed  tbe 
Jury  fully  and  correctly  on  the  point  re- 
quested, or,  in  the  absence  of  the  evidence, 
thqt  the  instruction  was  correctly  refused 
because  not  applicable  to  tbe  evidence. 
But  this  instruction  was  applicable  to  tbe 
evidence;  yet  It  was  not  error  to  refuse  It 
If  tbe  Instruction  first  above  set  out  em- 
braced tbe  substance  of  the  refused  in- 
struction. State  V.  Sutton,  OU  Ind.  SCO; 
Bllzsard  v.  Applegate,  77  Ind.  516;  Jen- 
nings V.  Howard,  80  ind.  214;  WIUiMmBon 
V.  Tingling,  Id.  »79;  Hauss  v.  NIblack. 
Id.  407;  Railway  Co.  v.  Martin,  H2  Ind. 
476;  Railway  Co.  v.  Sponier,  S6  Ind.  165; 
City  of  EvanaviUe  v.  Wllter,  86  Ind.  414; 
Terry  Sbively,  98  Ind.  41»;  Railway  Co. 
V.  White.  04  Ind.  257;  Atkinson  v.  Dalley, 
107  fnd.  117.7  N.  E.  Hep.  902:  Association 
V.  Grauman.  107  Ind.  288.  7  N.  E.  Rep.  233. 
Neither  was  It  error  to  refuse  tbe  Instruc* 
tlun  If  a  part  of  It  was  Incorrect,  tbougta 
must  of  it  was  correct.  The  ma]i>rity  of 
the  court  Is  of  opinion  that  there  was  no 
error  in  the  refusal  of  the  instrnctlon,  for 
both  the  reason  that  the  substance  of  the 
refused  Instruction  was  embraced  In  tbe 
one  given  above,  and  tbat  all  of  there- 
fused  Instruction  was  not  correct,  and 
was  calculated  to  mislead  the  Jury,  In 
that  in  the  fore  part  of  it  the  Jury  are  told 
that  tbe  appellant  '*had  the  rf^t  to  lean 
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Ite  esn  Btanding  apon  the  track  of  Its 
lirancli  railroad  at  any  point  or  plaee." 
The  majority  of  the  court  are  ol  the  opin- 
ion that  the  BObetance  of  the  other  part 
of  the  InatroctloD  was  embraced  Id  that 
Klven.  Id  that  when  the  jury  are  told  that 
appellant's  liability  only  arises  when  it 
baa  nesllKenCly  permitted  the  ear  tu  re- 
main on  the  high  way  an  anreasunable 
length  of  time,  that  It  is  thereby  Implied 
that  appellant  bad  knowledfce,  or  ought 
to  hare  knowu  by  the  exercise  ol  reason- 
able care,  of  the  existence  of  the  car  on 
its  track  In  the  bifchtvay.  The  writer 
does  not  concur  in  either  of  these  views. 
He  is  constrained  to  respectfully  diner  on 
those  points  with  his  brethren.  The  ma- 
jority of  the  court  is  therefore  of  opinion 
that  there  1b  no  error  In  the  record,  and 
the  Jodgment  is  accordingly  aflBrmed. 


(8  Ind.  App.  m) 

FBRaUSON  et  al.  t.  DESPO. 

(Appellate  Court  of  Indiana.  June  24.  1898.) 
Railroad  Cohpakibs— Mbohamics'  Liess— Matb- 
RiAi.  AND  Labor  for  Sdboostbaotor—Liabil- 

ITT  or  CONTBACTOB  —  LlABIUTT  Or  RAILROAD 
COMPANT  —  NOTIOS  —  AesiOXHBXT  OP  EbhOR— 

MnrnoiBscT. 

1.  Where  the  names  of  all  the  parties  to  an 
action  are  s^ven  in  the  body  of  an  aiisignment 
of  erron,  it  is  safficient,  tnoagh  the  name  of 
one  Kutr  Is  omitted  from  the  title  of  the  cause. 

2.  Contractors  for  the  construction  of  a 
railroad  are  not  liable  to  the  foreman  of  tnb- 
contractors  for  bis  Bervices  and  for  material 
fnndshed  b;  liim,  in  an  action  to  recover  a 
personal  judgment  against  them,  the  subcon- 
tractors, and  the  railroad  compfthy,  and  to  en- 
force a  meclianic's  lien,  where  it  does  not  ap- 
pear tliat  the  contractors  owe  the  subcontract- 
ors anrthlng  on  the  contract,  or  that  there  is 
any  pnritT  between  plaintiff  and  snch  contract- 
ors. 

5.  The  railroad  company  is  not  liable  per- 
■onally  to  snch  foreman  for  board,  groceriL>a. 
tobacco,  money,  or  other  supplies  furnished  by 
him  to  the  employes  of  such  subcontractors: 
nor  can  the  cost  of  such  supplies  be  made  a 
charae  on  its  property,  in  the  way  of  a  me- 
chanTe's  Hen. 

4.  But  the  railroad  company  la  liable  to 
such  foreman  for  his  services  while  in  the  em- 
ploy of  the  subcontractors. 

6.  Under  Act  April  13,  1885,  H  1,  as  amend- 
ed by  Act  March  9,  1889.  $  6.  (Elliott's  Supp. 
i  1710.)  providing  that,  if  the  work  is  done  in 
pursuance  of  a  contract  with  any  subcontractor 
of  a  railroad  corporation,  the  p«:«on  perform- 
Inir  it  need  not  give  notice  to  the  corporntiou, 
as  provided  by  Act  March  6,  1883,  to  entitle 
him  to  a  lien,  but  the  performing  of  the  work 
shall  be  sufficient  notice,  and  that  the  provi- 
sions of  the  latter  act,  when  applicable,  shall 
remain  in  force,  except  that  part  of  section  9  In 
reference  to  notice,  no  notice  to  the  railroad 
company  was  necessary,  further  than  the  filing 
of  notice  of  lien,  to  entitle  such  foreman  to 
maint^  an  action  against  it  for  such  services. 

6.  Nor  was  any  demand  on  the  company 
necessary  to  entitle  1dm  to  mahitaln  such  atv 
tion. 

Appeal  from  clrcalt  cuart,  Lawrence 
county :  R.  W.  Myers,  Judge. 

Action  by  Alfred  O.Despo  against  Fran* 
cis  M.  Ferguson.  Emma  Fergason.  and 
SAary  Fergnsnn,  as  partners.  Cammlngs  & 
Conner,  partners,  and  the  Cincinnati  & 
Bedford  Railway  Company,  to  recover  for 
aappllea  {arnlshed  and  servleee  rendered 


CnmmiuBs  ft  Conner,  aa  ■obeoatractora, 

and  to  enforce  a  mechanic's  Hen.  From 
a  Judgment  for  plaintiff,  defendants  Fer- 
guson and  the  railway  company  appeal. 
Reversed  as  to  Fergasons,aDd  affirmed  as 
to  the  railway  company. 

M.  F.  Dnnn,  for  appellauta.  G.  B.  Hase- 
ly  and  Herod  A  Herod,  for  appellees. 

BEINHARD,  J.  We  are  asked  to  dis- 
miss this  appeal,  or  affirm  the  Judgment, 
on  the  ffrounri  of  nn  alleKed  defect  in  the 
assignment  of  errors.  The  amended  as- 
signment in  the  title  of  the  cause  leaves 
out  the  name  of  one  of  the  appellants.  lo 
the  body  ol  the  HSslRument,  however,  the 
namea  of  all  the  parties  are  given,  thus: 
"The  above-named  appellants  [naming 
each  of  them]  tile  this,  their  amended  as- 
signment of  errors,  making  their  cudeTend- 
ante  below  In  the  Lawrence  circuit  conrt 
[naming  them]  coappellees  with  said  other 
aprwllee.  Alfred  O.  Despo,  for  the  reason 
that  said  [naming  the  coappellees]  have 
not  Joined  in  this  appeal,  and  assign  addi- 
tional errors."  Then  follow  the  separate 
assignments  of  errors.  We  regard  the  as- 
signment as  snfflcient.  The  assignment 
of  errors  is  the  appellants' complaint  In 
this  court.  It  must  contaiD  the  namea  of 
all  the  parties  to  the  appeal,  and  a  failure 
makes  the  assignment  fatally  defective. 
Elliott,  App.  Proc.  §  82-2.  This  is  llhewise 
required  of  a  complaint  nuder  the  Code. 
Bev.  m.  1881,  S  33S.  But  It  has  been  held 
that  the  omission  to  give  the  names  of  the 
parties  In  the  title  may  be  supplied  by 
naming  them  In  the  body  of  the  com- 
plaint. Ammermau  v.  Crosby.  26  Ind. 
451;  I  Work,  Pr.  §§  344,  845. 

Defipo  brought  this  action  against  the 
appellees  Cummlngs  &  Conner,  partnere, 
and  the  appellants  Francis  M.,  Emma, 
and  Mary  Fergnson,  partnera,  and  the 
Cincinnati  &  Bedford  Railway  Cumpany. 
The  substance  of  the  complaint  Is  that  in 
November,  1889,  the  Fergusons,  as  part- 
ners, entered  Into  a  contract  with  the  said 
railway  company  for  the  constraetlou  of 
the  railroad  track  aud  bridges  of  aald 
company,  or  certain  parts  thereof;  that,  by 
the  contract,  the  Fergusons  were  to  erect 
and  construct  the  abutments,  piers,  and 
masonry  work  lor  a  certain  bridge  over 
the  East  Fork  of  Whlteriver,  near  Bedford, 
in  Lawrence  county.  Ind.,  as  a  part  of  said 
poilway;  that  the  Fergusons  eontracted 
with  Cummlng8&  Conner  for  theeunstrac- 
tlun  of  the  stonework  and  masonry  tor 
such  bridge ;  that  Cummiugs  &  Conner  en- 
tered npon  the  work,  and  completed  It  ac- 
cording to  theagreemcnt;  that  Uespo  fur- 
nished Cummlngs  &  Conner  goods  and 
mercbnndise  on  account  of  and  necessary  to 
thebullding  and  construction  of  said  stone- 
work and  masonry,  to  the  amount  of 
f  918. 44,  at  the  special  Instance  and  request 
of  said  Cummlngs  &  Conner;  tbat  such 
work  and  labor  and  materials  were  per- 
formed, fnmiehed,  and  used  In  the  erection 
and  construction  of  said  stonework  and 
masonry  ol  said  bridge:  that,  at  the  time 
Cummlngs  &  Conner  commenced  said  work 
on  said  bridge,  they  contracted  with  said 
Despo  to  act  as  foreman  and  manager 
for  them  la  the  erection  and  ronstrnctlon 
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of  Bald  stonework  and  masonry  of  Bald 
bridge,  at  the  asreed  price  of  9100  per 
montb  during  the  time  said  Cninmlogs  & 
Conner  were  engaged  la  aa Id  work;  that 
Deepo  performed  all  bla  dutlee  as  aoch 
foreman  or  manager  from  November  25, 
1889,  nutll  Jane  30, 1890.  but  that  he  only 
received  $110  In  all  for  bis  labor,  and 
that  there  yetremalna  doe  him  $504,  which 
la  wholly  due  and  unpaid,  although  pay- 
ment haa  been  demanded  of  each  and  all 
the  detendanta  for  al)  of  said  sums,  (plain- 
tiff files  herewith  an  Itemised  etntement  of 
account,  marked  "Bxhlblt  A;")  that  on 
the  Idth  day  of  Aogust.  1890,  and  within 
6U  daye  ol  the  time  of  furntuhlng  eald  ma- 
terials and  performing  said  work,  plaintiff 
filed  1q  the  oflBce  of  the  recorder  of  Ijhw- 
rence  county,  lud..  notice  of  his  Intention 
to  hold  a  lien  on  the  prujrarty  of  said  rail- 
way company,  which  notice  was  duly  re- 
corded on  the  19th  day  of  Augnst.  1890, 
and  a  copy  of  which  Is  filed  bmwith, 
marked  "Exhibit  B."  Wherefore  plaintiff 
prays  Judgment  against  the  several  defend- 
ants above  named  In  the  sum  of  ¥2,5Ul),for 
the  foreclosure  of  said  mechanic's  Men, and 
for  a  sale  of  the  railway  property,  to- 
gether with  all  the  appnrtenances  there- 
unto belunglng  wItbiD  said  county  of 
Lawrence,  and  all  proper  relief.  Theltem- 
ixed  account  and  copy  of  hen  notice  are 
filed  as  Exhibits  A  and  B.  Among  the 
specifications  of  terrors  following  tbe  title 
of  theranaeand  tbe  statement  hereinbe- 
fore aet  out,  containing  the  names  of  ap- 
pellants and  appellees.  Is  the  following: 
^(4)  Francis  M.  Ferguson.  Mai7  Fergo- 
son.  and  Emma  Ferguson,  and  each  of 
them,  say  that  the  court  erred  in  overrul- 
ing their  separate  and  Joint  demurrer  to 
thecomplaint  of  the  appellee. "  The  next 
assignment  Is  asfollows:  "({»)  Francis  M. 
Ferguson,  Mary  Ferguaon,  and  Emma 
FeriEuson,  for  themselves,  and  each  for 
himself  and  hersell,  says  that  the  com- 
plaint does  not  contain  facts  snfflcient  to 
eonstltote  a  cause  of  action  against  them, 
or  dither  ut  them."  The  record  shows  tbu 
filing  of  tbe  following  demnrrer,  omitting 
the  caption  and  title:  **(4)  Francis  M. 
Fergoaon.  Mary  Fergaann,  and  Emma 
Ferguson,  each  for  tbemselvm,  separately 
and  severally,  as  well  as  for  himself  and 
herself.  Jointly,  demnr  to  tbe  complaint 
herein  for  the  reason  that  said  complaint 
does  not  contain  facts  snfflcient  to  consti- 
tute a  good  canse  of  action  againat  them, 
or  either  of  them,  separately  or  severally 
or  Jointly.*  The  demnrrer  la  signed  by 
the  attorney  for  defendants.  The  record 
farther  shows  that**  the  demurrers  hereto- 
fore filed  are  by  the  court  oTerruled,  and 
to  this  roUng  the  defendants  each  except.* 

Counsel  for  appellee  Despo  Insists  that 
these  assignments  and  the  demurrer  and 
rnlings  thereon  do  not  present  any  ques- 
tion which  this  court  can  consider  as  a 
separate  error  against  the  Fergusons. 
After  a  careful  eonslderatloD  of  the  ques- 
tion we  have  come  to  the  conrlaslon  that 
tbe  same  is  properly  presented.  The 
point  we  are  to  decide  therefore  is  wheth- 
er the  complaint  statM  a  canse  of  action 
against  the  appellants  Franda  U.,  Mary, 
and  Emma  Ferguson. 

It  will  be  noticed  by  reading  the  com- 


plaint that  it  is  nowhere  aDeged  that  tbe 
appellants  above  named  ever  at  any  time 
employed  Uespo  to  do  any  work  fur 
them;  nor  does  It  appear  they  were  the 
owners  of  the  property  upon  which  tbe 
work  was  done.  It  Is  shown  that  the 
railway  company  contracted  with  them 
to  construct  the  work,  and  they,  in  turn, 
contracted  with  Cummlnss  &  Conner.  auiJ 
that  the  latter,  as  partners,  employed 
and  contracted  with  Despo  for  the  work 
and  materials.  Whatever  benefit  was 
received  from  tbe  work  and  materials 
furnished  by  Despo  Inured  to  Cnmmings  & 
Conner  and  the  railway  company,  the  lat- 
ter as  the  owners  of  tbe  property,  and  the 
former  as  the  contractors  who  did  the 
work.  The  action  is  not  merely  for  the 
enforcement  of  a  mechanic's  and  material 
man's  lien,  but  It  is  co  obtain  a  personal 
Judgment  against  each  of  the  defendants. 
In  oar  opinion,  the  complaint  does  not 
disclose  any  state  of  facts  which  woniiS 
make  the  Fergusons  peraoaally  liable.  It 
does  not  appear  that  they  owed  Cum- 
ming8&  Conner  anythiug  upon  the  con- 
tract, or  that  there  is  any  privity  be- 
tween Despo  and  the  Fergusons,  and  no 
principle  of  subrogation  enters  in  by 
which  l>espo  eoald  succeed  to  any  righta 
of  said  Ferguaons,  Tbe  demurrer  as  to 
them  should  have  been  sustained. 

The  further  question  Is  made  that  there 
la  no  cause  of  action  against  the  railway 
company.  Upon  an  Investigation  of  the 
record,  we  entertain  grave  doubts  as  to 
whether  any  such  question  as  affecting 
said  company  la  properly  preaeoted,  bnt. 
In  view  of  our  ronclnslon  upon  this  sob- 
Ject,  we  have  thought  it -best  to  decide 
the  question.  Tbe  bill  of  particulars  con- 
tains all  the  items  for  which  the  appellee 
Despo  seeks  to  recover.  Besides  tbe  Item 
of  work  and  labor  done  In  superintending 
the  stone  and  masonry  work,  we  do  not 
think  there  are  any  for  which  the  railway 
company  could  be  held  liable,  either  per- 
sonally or  by  a  charge  upon  Its  property 
In  the  way  of  a  lien.  These  items  are  such 
aa  board,  grtKeries,  tobacco,  and  money 
turniahed  the  hands  and  workmen  of 
Cammlngs  &  Conner,  none  of  them  being 
materials  that  went  Into  the  construction 
of  the  work.  We  think,  however,  that 
tbe  work  and  labor  In  enperintendlng  the 
Job  of  the  stonework  and  masonry  on  the 
piers  and  abutments  of  the  bridge  is  an 
item  that  properly  enters  into  Despo'a 
lien,  and  for  which  he  baa  a  right  to  bold 
the  company.  If  he  is  otherwise  entitled 
to  recover  a^^alnat  It.  The  work  sued  fur 
was  commenced  In  November,  1889,  and 
finished  In  18A0,  and  it  Is  admitted  by 
counsel  on  both  sides  that  therigbtaof 
tbe  appellee  Despo  under  bis  lien  must  be 
determined  by  the  law  of  1HS9.  In  relation 
to  mechanics'  and  material  mens*  liens, 
unless  there  are  prior  laws  unrepealed 
that  are  applicable  to  It.  Tbe  act  ap- 
proved March  9, 1889,  In  section  6,  amend- 
ing section  1  of  the  act  of  April  13, 1885, 
provldm  that  all  persons  who  ahall  per- 
form work  or  labor  or  furnish  materials 
in  the  way  of  grading,  building  embank- 
ments, making  excavations  for  the  track, 
bntldlng  bridges,  treetlework.  work  of 
masonry,  fencing,  or  any  other  atraetnrei 
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etc.*  wbetber  tbe  work  or  labor  performed 
or  materials  furnished  be  Id  purauunce  of 
tbe  contract  with  the  railroad  compaDy 
am  owner  or  lessee,  or  with  a  snbcoD- 
tractor,  or  agent  of  each  railroad  cor- 
poration In  the  worh  of  coaatructlnff  or 
repairing  any  aueb  railroad,  or  part  tnere- 
ol.  In  thiK  state,  may  bare  a  Uen  to  the 
Htentof  tbe  labor  performed  or  materials 
rnrntahed,  or  both,  upon  the  right  of  way 
and  franchises  of  the  corporation  within 
the  limits  of  the  county  In  which  such 
labor  Ih  performed  or  materials  furnished, 
and  upon  all  works  and  struntures  Id  this 
section  meotloned.  It  is  expressly  pro- 
vided that,  if  the  work  is  done  or  ma- 
terial furnished  In  porsoantre  of  a  contract 
■with  any  person,  corporation,  or  com- 
pany engaged  as  lefiaee,  8 ubcon tractor,  or 
agent  of  any  railroad  corporation  In  the 
constractlon  or  repalrlns  of  any  railroad, 
as  before  mentioned,  tbe  person  purform- 
iDg  such  labor  or  furnishing  such  material 
sball  not  be  reqalred  to  glre  notice  to 
such  corporation  aa  provided  by  section  9 
of  the  act  approved  March  6.  HSHH,  In 
order  to  entitle  him  to  bold  a  lien  for  each 
labor  or  material,  but  the  performing  of 
tbe  labor  and  furnlBhing  of  the  material 
shall  be  sufficient  notice  to  such  corpora- 
tion. It  Is  farther  provided  that  all  the 
provisions  of  the  act  of  March  6,  1883, 
when  applicable,  sball  remain  Id  torce.  In 
aid  of  tbe  amended  section,  except  that 
part  of  section  9  In  reference  to  notice. 
Elliott's  Uupp.  §1710.  A  bare  statement 
of  tbe  provisions  of  this  section,  we 
think,  is  snfilclent  to  show  tbat  no  notice 
is  necessary  to  the  railroad  company 
further  than  tbe  flUng  ol  tbe  notice  of  io- 
teutinn  to  bold  a  lien,  as  required  by  sec- 
tion 1707,  Elliott's  Snpp.  Tbe  contention 
of  the  appellants,  therefore,  that  notice 
Is  Btll)  required  In  order  to  hold  tbe  com- 
pany for  tbe  lien,  csDuut  prevail.  We  are 
therefore  of  the  opialon  tbat  the  court 
committed  no  error  against  tbe  railway 
company  io  overroling  its  demurrer  to 
the  complaint,  and  thattba  complaint  Is 
mifflcient  lor  a  foreclosure  of  the  Hen 
against  said  company. 

Error  Is  further  predicated  npon  tbe 
eonulusioDS  of  law  which  the  court  made 
npon  its  special  finding  of  facts.  Tbe  aa- 
slgnment  of  error  In  this  particular  Is 
Joint,  and  there  might  be  some  question 
as  to  whether  tbe  point  Is  properly  pre- 
sented. We  may  say,  however,  that  we 
have  carefully  examined  the  special  find- 
ings and  legal  conclnslons,  and.  so  far 
as  they  affect  the  railway  company,  tbe 
eonclualoDs  are  fully  Justified  by  the  find- 
ings. It  appears  tbat  none  of  the  Im- 
proper items  contained  in  the  blU  of  par- 
ticulani  were  allowed  by  the  court,  and 
that  all  pro|ier  credits  to  which  tbe  com- 
pany were  entitled  were  given. 

It  is  farther  Insisted  tbat  there  Is  no 
finding  tbat  a  proper  demand  was  mafle 
of  tbe  defendants  before  auit.  In  this, 
we  think,  counsel  are  mistaken,  but  we 
do  not  regard  it  necessary  that  a  de- 
mand should  have  been  made  of  the  com- 
pany. If  the  work  was  done  and  the  ma- 
terials were  furnished,  as  found,  and  a 
notlee  of  intention  to  hold  a  lien  was  filed 
wltbin  tbe  time  and  in  the  manner  re- 
T^.S.DO.il— 37 


quired  by  the  statute,  which  the  court 
finds  was  done,  we  know  of  no  rule* 
statutory  or  otherwise,  tbat  requires  a 
specific  <!emand  for  tbe  money  due  before 
an  action  will  lie. 

Otbererrors  ai-e  assigned,  but  not  specif- 
ically discussed  Id  tbe  brief  of  appellants* 
counsel,  and  we  need,  therefore,  not  eon- 
elder  them.  Tbe  lodgment  and  decree  of 
tbe  court  against  the  Cincinnati  &  Bed- 
ford RallwayCompany leuffirmed.and  the 
Judgment  against  Francis  M.  Ferguson, 
Mary  Ferguson,  and  Emma  Ferguson  is 
reversed,  with  Instructions  to  the  court 
bf>tow  to  sustain  tbe  d«mnrrer  of  said  ap- 
pellants to  the  appellee's  complaint,  and 
for  further  proceedings  as  between  said 
appellee  and  said  appellants  Francis  M. 
Ferguson,  Mary  Ferguson,  and  Emma 
Ferguson  not  inconsistent  with  this  opin- 
ion. 

(7  ind.  App.  IZI) 
DUKHB  et  al.  T.  BROWN. 
(Apnenate  Conrt  of  Indiana.  Jane  9,  1893.) 

OOHPUIHT  TO  VaCAU  JuDOXSKT  BT  DbFAOLT— 

SuFFioiBScT— Parties. 

1.  A  complaint  to  vacate  a  jodgment  by 
default,  which  alleges  that  the  original  actiou 
fras  on  an  "account,"  and  tliat  plaintiff  (defend- 
ant  In  the  original  action)  "never  bought  one 
cent's  worth  of  goods"  from  defendants,  suffi- 
ciently shows  that  the  original  action  was  on 
an  account  for  goods  sold  and  delivered. 

2.  A  complaint  to  vacate  a  judgment  by 
default  in  an  action  on  an  account  for  goods 
sold  and  delivered,  which  alleges  that  plaintiff 
(defendant  In  the  origiaal  action)  never  bought 
any  goods  from  defendants,  and  does  not, 
and  never  did,  owe  them  anything  whatever, 
Is  equivalent  to  setting  up  a  gmeraT  denial,  and 
is  a  sufficient  defense. 

3.  An  omission  to  fill  the  blank  showing 
the  day  of  the  month  on  which  a  judgment  1^ 
default  was  rendered  does  not  make  a  com- 
plaint to  vacate  a  judgment  bad,  since,  when 
the  month  Is  given,  the  court  will  take  judicial 
notice  of  the  term  when  the  judgment  was  ren- 
dered. 

4.  Under  Rev.  St  1881,  I  269,  providing 
that  those  who  are  united  In  interest  must  be 
joined  as  parties  in  an  action,  where  a  judg- 
ment was  rendered  against  defendants  by  de- 
fault, it  Is  not  necessaiT,  on  a  complaint  by  one 
of  them  to  set  aside  the  defaalt,  to  make  the 
other  a  party,  dnce  tbe  latter's  interest  would 
not  be  affected  by  the  prayer  of  the  complaint 
being  granted,  for  tbat  would  simply  place  his 
successful  codefendant  where  be  was  before 
tbe  default. 

Appeal  from  circuit  court,  PerrycoDnty; 
E.  (iough,  Judge. 

An  action  on  an  account  was  brought 
by  Otto  Dnrre  and  others  against  Charles 
H.  Brown  nnd  Amelia  C.  Brown,  and  a 
Judgment  was  rendered  against  defend- 
ants by  default.  On  a  complaint  by  Ame- 
lia C.  Brown  the  Judgment  wasvacated  as 
to  her,  and  Otto  Durre  and  others  appeal. 
Affirmed. 

Wm.  Hennlng,  for  appellants.  Isaac  S. 
Bramel,  for  appellee. 

LOTZ,  J.  On  the  — —  day  of  May, 
1891,  the  Perry  circuit  court  rendered  a 
Judgment  against  one  Charles  H.Brown 
and  tbe  appellee,  Amelia  O.  Brown,  and  in 
favor  of  the  appellants.  In  the  sum  of 
fl48.65  and  coats  of  suit.  The  Judgment 
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was  rendered  on  defanlt  of  both  defend- 
ants to  the  action.  On  the  2l8t  day  ot  J  oly , 
1801,  and  after  the  close  of  the  term  of 
court  at  wblcb  enld  ]a<1gment  was  ren- 
dered, the  appellee  filed  her  complafnt 
against  the  appellRDts,  to  set  aside  and 
vacate  said  judicmeut,  as  to  herself.  In 
her  complaint  she  aUeires,  In  sobstnnce. 
that  the  appellants  bronebt  an  action 
against  her  and  ber  bnsband,  CharleH  H. 
Brown,  no  an  aerount;  that  at  the  time 
the  sommons  was  read  to  her  she  was 
conflned  In  bed,  and  onable  to  sit  np,  and 
did  not  nnderetand  the  raeanlDg  and  Im- 
port ot  the  Kame,  and  never  knew  at  the 
time  that  she  was  a  defendant  In  said  ac- 
tion, on  aceoant  ot  said  sickness,  and  she 
did  not  know  that  Judgment  was  rendered 
dKolnst  ber  for  more  than  two  months 
thereafter;  that  she  does  not,  nor  never 
did,  owe  the  appellants  anything  what- 
ever; that  shenererhad  any  dealings  with 
tbem,  and  ** never  boaght  one  cen t 's 
worth  of  goods  from  them tbot  In  her 
absence,  and  without  ber  knowledge  or 
consent,  and  while  she  was  prostrate  lit 
bed,  and  anconeclons  of  any  proceedings 
whatever,  and  npun  her  faflare  to  appear, 
appellants  took  Judgment  against  ber  ou 

the  day  of  May,  1891,  for  9149.65, 

Charles  H.  Brown,  the  other  Jndgmeiit 
defendant,  was  not  made  a  party  to  tbls 
proceeding.  App^Iants  demurred  to  this 
complaint,  assigning  two  causes:  (1) 
That  It  does  not  state  farts  sufficient  to 
coDstltate  a  cause  of  action  against  them; 
and  (3)  that  there  is  a  defect  of  parties 
defendant,  in  this:  that  C^harles  H.Brown 
ought  to  be  madea  party  defendant.  Thu 
court  overruled  the  demarrer.  The  appel- 
lants filed  an  answer  of  general  denial. 
The  caase  was  submitted  to  the  court, 
and  resulted  In  a  finding  and  judgment  for 
nppellee.  A  motion  for  a  new  trial  was 
overruled.  The  errors  asHlgoed  are  the 
overruling  of  the  demurrer,  and  the  mo- 
tion for  a  new  trial. 

Where  a  judgment  Is  regular  on  its  lace, 
It  cannot  be  set  aside  tor  any  purpose  ex- 
cept to  let  in  a  defense  to  the  merits.  The 
complaint,  for  such  purpose,  should  show 
the  nature  and  character  of  the  original 
action,  in  which  the  judgment  was  ren- 
dered, and  also  a  pertlnpnt,  specific,  and 
good  defense  thereto,  and  the  facts  con- 
stituting the  defense  most  be  shown. 
Frost  V.  Dodge,  16  Ind.  lltft;  Lee  v.  Busey, 
86  Ind.  543;  Single  v.  Bodmer,  76  Ind.  330; 
Nichols  V.  Nichols.  96  Ind.  483.  It  Is  con- 
tended that  the  complaint  does  not  com- 
ply' with  these  rules.  The  nature  of  the 
first  action  Is  alleged  to  be  an  account, 
but  the  character  of  the  account  Is  not 
itf Ten.  The  word "  accoan  t "  haa  no clea rly- 
deflned  legal  meauing,  but  the  primary 
idea  conveyed  by  the  term  In  some  matter 
of  debit  and  credit,  or  of  a  demand  In  the 
nature  of  debit  and  credit,  between  pnr- 
tlra.  arising  out  ot  contract,  or  some  duty 
Imposed  by  law.  or  of  n  fiduciary  relation. 
Its  Latin  derivatives,  "ad.  coo,  putan*, " 
fllenify  to  reckon  together.  It  Is  none  the 
less  an  account  that  tbe  charges  are  by 
one  person  against  the  other,  Inntead  ot 
being  mutual  demands  ot  debit  and  credit. 
VelBon  T.  Board,  inK  Ind.  287,  4  N.  £.  Rep. 
703;  And.  Law  Diet.  Tbe  word**acconnt,* 


as  used  in  this  pleading,  conveys  tbe  Idea 
that  the  appellee  was  indebted  to  appel- 
lants bnt  the  character  ot  the  indebted- 
ness is  not  disclosed,  nnless  the  other  alle- 
gation, that  she  "  never  bought  one  cent'R 
worth  ot  goods  from  them,"  makes  known 
the  uature  ot  the  Indebtedoeea.  We  tbink 
it  may  be  fairly  Inferred  from  tbe  two 
averments  that  the  Indebtedness  was  an 
account  of  goods  sold  and  delivered. 

It  is  also  contended  that  no  specific  de- 
fense Is  set  out  in  the  complaint.  A  de- 
fennels  that  which  Is  offered  by  a  defend- 
ant as  sufficient  to  defeat  the  complaln't, 
by  denying,  justifying,  or  confesxfng  and 
avoiding  It.  Brower  v.  Nellls,  33  N.  E. 
Rep.  672,  (decided  at  tbls  term  of  this 
court.)  The  all^atlon  here  Is  that  appel- 
leenever  hud  any  dealings  with  appellants, 
never  bought  any  gooclH  from  tbem,  and 
does  not,  and  never  did.  owe  tbem  any- 
thing whatever.  We  think  thIseqoivaleDt 
to  the  defense  by  general  denial.  The  gm- 
eral  denial  is  not  required  to  be  speciflc  In 
r^ettlug  out  the  facts  that  will  defeat  a  re- 
covery. 

It  Is  fnrthercontended  that  the  omission 
to  fill  the  blank  showing  the  day  of  tbe 
month  ou  which  the  judgment  was  ren- 
dered makes  the  ctimplalnt  bad.  In  the 
case  of  Overton  v.  Rogers,  99  Ind.  595,  which 
was  un  action  to  review  a  judgment.  It 
waH  Ar16:  "ThecompialntBtatea  that  tbe 

Judgment  was  rendered  on  the  day 

of  ,  1882.  To  plead  with  such  blanks 

ts  dliicredltable,  but  there  was  no  demur- 
rer to  the  complaint,  and  no  motion  to 
make  It  more  specific,  and  tbn  defect  must 
be  regarded  as  unavailable  afteraflndlDg.** 
The  averments  here  are  more  specific  than 
in  the  case  from  which  the  quotation  Ir 
made.  There  nothing  hut  the  year  was 
given.  Here  the  month  lsglven,and  when 
the  month  la  known  the  court  will  take 
Judicial  knowledge  ot  the  term  of  the  court 
at  which  the  Judgment  was  rendered.  The 
pleading  Is  very  rarelesRly  drawn,  and  It 
is  (vith  some  hesitation  that  we  have 
reached  the  conclusion  tbat  It  Is  snlllelent 
to  withstand  the  demurrer  for  want  of 
tacts. 

The  other  cause  ot  demurrer  presents  a 
more  serious  question,  tender  section  30ft, 
Itov.  St.  1881.  tbeuourfsballrelieveapar- 
ty  from  a  judgment  taken  against  blni 
through  bis  mistake,  Inadvertence,  sur- 
prise, ur  excusable  neglect. "  If  tbe  appli- 
cation to  vacate  or  set  aside  a  Judgment 
be  made  at  the  same  term  of  tbe  court  In 
which  it  is  rendered,  such  application  may 
be  by  motion,  and  without  notice  eerved 
upon  the  opposite  party,  or  any  party  to 
the  record.  The  theory  ot  tbe  law  is  that 
courts  have  lull  and  complete  control  ot 
the  record  of  their  proceedings  during  the 
entire  term  at  wblen  such  proceedings  are 
hud,  and  during  the  term  a  court  may.for 
good  cause  shown,  correct,  modify,  or 
vacate  any  of  its  judgments.  Any  pro- 
ceedinft  In  a  court  Is  in  fieri  until  the  close 
of  the  term.  When  the  parties  are  nncn 
rightfully  In  court  Its  jurisdiction  over 
them  continues,  without  further  notice,  an 
long  as  any  steps  can  he  rightfully  taken 
in  tbe  cause.  Burnslde  v.  Ennis,  48  Ind. 
411:  Knight  V.  State.  70  Ind.  875;  UeClel- 
lanT.BInkIe7,78Ind.50S;  StoutT.Dnncan, 


Digitized  by  Google 


ZBd.)  IHDZAKAFOLtS  CABIN 

87Ind.  888;  BaDway  Co.  y.  Jobnston.  89 
lod.  88.  It  1b  for  these  reaeona  tbat  no 
aotlee  to  required  when  tbe  motion  Is  made 
dnrtnitttaeterm.  AtterthBterrobascloaed, 
and  tbe  proceedings  bave  ceased  to  be  In 
fl«rl,  no  legal  steps  can  be  taken  agalaat 
any  party  who  bas  a  substantial  Interest 
lu  tbem,  except  after  notice  glren.  Wben 
tbe  eanse  of  action  declared  npon  In  tbe 
original  complaint  was  in  the  form  of  an 
account, It  rested Inslniplecontrnet;  wben 
It  merged  Into  the  Judgment,  It  became  a 
contract  of  record. 

Has  Gbarles  H.  Brown  such  an  Interest 
In  tbteaction  tbat  bols  aneceasary  party? 
"Of  tbe  parties  In  the  action,  those  who 
are  united  In  interest  must  be  Joined  as 
plaintiffs  or  d^endants;  but.U  tbe  eun- 
•nit  of  any  one  who  should  bave  been 
lolned  as  plalntlD  eannot  be  obtained,  be 
may  be  made  a  defendant,  tbe  reason 
tbereof  heinfc  ntated  In  the  complaint." 
Section  269,  Ber.  St.  1881.  Under  this  rule, 
all  parties  wbo  are  united  In  Interest  must 
be  joined  aa  plaintiffs,  unless  they  come 
within  tbeezceptlons  stated  In  tbestatute. 
Again,  It  is  provided  by  sectlou  262,  Bct. 
St.  1881,  tbat  "all  persons  having  an  In- 
twnst  in  tbe  subject  of  tbe  action,  and  In 
obtaining  tbe  relief  demanded,  shall  be 
Joined  as  plalntlKa,  except  as  otherwise 
provided  in  this  act."  In  the  case  of  Dur- 
ham T.  Hall,  A7  Tnd.  123,  the  supreme 
court.  In  determining  what  are  the  excep- 
tloas  referred  to  as**  provided  in  this  chap- 
ter," held,  among  other  things,  tbat  they 
applied  to  cases  where  one  or  more  of  sev- 
eral refuse  to  give  bis  or  their  consent  to 
Join  as  plalntitra.  Section  269,  supra,  aays 
that  tbe  parties  "who  are  united  In  Inter- 
est must  be  Joined,"  while  section  2'12,  sn- 

{>ra,  says  tbat  tbone  "having  an  interest 
u  tbe  subject  of  tbe  action,  and  in  obtain- 
ing the  relief  demanded,  shall  be  Joined." 
An  Interest  in  the  subject-matter  and  In 
the  relief  demanded  malies  a  unity  ol  In- 
terest, so  tbat  the  effect  of  both  of  tbe 
atiove  sections  Is  practically  the  same.  It 
Is  not  sufllclent  tbat  tbe  parties  have  the 
same  interest  In  the  tblogabout  wblcb  tha 
eoutroversy  arises,  but  they  must  bave 
the  same  Interest  In  the  subject-matter  of 
the  action.  To  Ulnatrate,  tbe  Judgment 
here  Is  tbe  thing  concerning  whlcb  the  liti- 
gation arises,  and  appellee  and  Cbnrles 
H.  Brown  are  equally  interested  in  It,  but 
the  subject-matter  of  this  action  is  the  ex- 
eusable  Delect.  Tbe  true  teat  of  the  right 
of  parties  to  Join  must  be  In  their  Interest 
in  the  Judtcment  they  may  be  entitled  to 
recover.  Work's Pr.  5  98;  Insurance  Co.  v. 
Gllman.  112  Ind.  7. 13  N.  B.  Rep.  118 :  Faulk- 
ner v.Brigel.lOl  Ind.  329;  Muyer  v.  Brand, 
102  Ind.  301.  26  N.  E.  Bep.lS.?:  Dill  v.  Vosa. 
94  Ind.  690.  If  this  action  resulted  In 
changing  tbe  Judgment  from  one  against 
both  of  thejudgmentdetendants  to  a  Jndo- 
ment  against  Charles  H.  Brown  alone, 
then  his  Interest  might  be  seriously  affect- 
ed, but  If  appellee  Is  auecesaful  In  this  ac- 
tion It  only  results  In  placing  the  appel- 
lants and  appellee  In  tbe  same  position 
they  occupied  b^orethe  dein  alt  was  taken. 
This  proceeding  cannot  seriously  affect 
the  rights  of  Charlea  Brown,  and  he 
has  no  Interest  in  the  Judgment  that  may 
b»  randmd  on  this  complaint.  Agalo, 
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there  Is  no  direct  averment  In  tbecom< 
plaint  tbat  there  was  any  Judgment 
against  Charles  H.  Brown.  It  la  true  tbat 
it  Is  arared  that  the  ault  was  brought 
against  appellee  and  said  Charles  H- 
Brown,  but  he  may  bave  only  beenanom- 
Inal  party,  or  tbe  case  may  bave  been  dls- 
mtaaed  as  to  him, or  he  may  bave  appeared 
and  defeated  it.  We  think  tbe  demurrer 
was  correctly  overruled.  The  only  cause 
for  a  new  trial  Is  tbat  tbe  decision  of  tbe 
court  Is  contrary  to  the  law  and  evidence. 
We  have  examined  tlie  evldenea,  and  It 
tends  to  sustain  the  Bndlns. 
Judgment  affirmed. 

BEINHABD,  J.,  took  no  part  la  ttala  da- 
eislon. 

(7  Ind.  App.  4m 

INDIANAPOLIS  CABINET  GO.  T.  HBBB- 
MANN.l 

(Appellate  Court  of  Vidians.  June  %  1888.) 

COHTUCTS  —  UnOBHTAIHTT  —  InTSRPRR&TIOH  — 
Tbiaj.  —  Pbshittino  WiTNBSa  TO  Bbkaix  DI 
OouBT  Room — Habmlbss  Ebbob. 

1.  A  contract  to  fumiah  a  certain  nrnnbor 
of  "car  loads"  of  whltewood  la  not  void  for 
UQcertaloty  because  a  car  load  variea  from  35,- 
000  to  60,000  feet 

2.  Where  a  car  load  of  whitewood  Tarlos 
from  35,000  to  60,000  feet,  a  contract  to  fai^ 
niah  whitewood  "at  the  rate  of  I^  r:ar  loads 
per  month  for  six  consecntiTe  months,"  and 
containing  an  Itemized  statement  speclflcally 
describlnj;  a  certain  number  of  i^eces  of  wood, 
calls  for  nine  car  loa^  of  wood,  In  the  pmoox- 
tlons  named,  each  ear  not  to  contain  )e«  wsa 
85.000  feet 

3.  In  an  action  on  a  ccmtract,  wbwe,  at 
the  request  of  plaintiffs  attom^a,  the  wit- 
nesses were  separated,  and  excluded  from  the 
court  room,  the  court  did  not  abuse  its  discre- 
tion in  i)ermittinr  an  agent  ot  plalntlfiF,  who 
was  familiar  with  the  burinees,  to  remain  In 
the  court  room,  hi  the  absenoe  <a  iMutlfl,  and 
assist  connsel. 

4.  In  an  action  for  breach  of  a  contract  to 
farnish  Roods  a  Judgment  for  plaintiff  will  not 
be  reversed  because  he  was  permitted  to  read 
in  evidence  certain  depositions,  without  produ- 
dns  the  samples  referred  to  in  the  answers  to 
questions  propounded  by  him,  where  the  record 
falls  to  show  that  defendant  was  harmed  tliflr»- 
by. 

Appeal  from  superior  court,  Marion 
county;  D*  W.  Howe,  Judge. 

Action  on  a  contract  by  Henry  Herr- 
mann against  tbe  Indianapolis  Cabinet 
Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

A.  C.  Harris,  for  appellant.  A.  Selden- 
Btlcker  and  Duncan  A  Smltb,  for  appellee. 

DATIS,  J.  Tbla  action  was  Instituted 
by  appellee  against  appellant  to  recover 
damages  for  tbe  alleged  breach  ot  a  eon< 
tract,  tlie  terms  of  whlcb  will  be  herein- 
after stated.  Thelasues  Joined  were  sub- 
mitted to  a  Jury  for  trial,  but  after  tbe 
evidence  was  beard  the  Jary,  by  agreement 
of  the  parties,  was  dismissed,  and  a  spe- 
cial flndlng  of  the  facts  was  made  by  the 
court;  and,  on  the  conclnsions  of  law 
therenn  stated.  Judgment  waa  rendered  In 
favor  ot  appellee  (or  942B.65.  Each  party 
excepted  to  tbe  concluslona  of  law,  and 
appellee  appealed  to  tbe  general  tsrio, 

^Behearing  doled. 

Digitized  by  Google 


XOBTHBASIEBN  BEFOBTBR,  ToL.  34. 


(Ind. 


YhWB  errore  were  properly  aBBlgoed  by 
each  of  tb«  parties.  In  seneral  term,  tbe 
Jadgment  of  the  special  term  was  reversed, 
witb  InatrnctloDH  to  restate  tbe  coDRla- 
sluns  of  law,  and  to  render  Jadgment  tor 
appellee  la  tbe  sum  of  $1,836.01. 

Tbe  prin«lpal  quentlon  In  vol  red  In  tbls 
appeal  Is  as  to  what  la  tbe  proper  uon- 
atructlon  vi  tbe  agreement  upon  which 
•□it  iR  brougbt,  wbicb  Is  as  follows: 

"December  22nd.l887.  ThelDdiaaapolla 
Oabinet  Company,  ladlanapoUa.  Ind.— 
Gentlemen :  Please  furnish  nie  wltb  wblte- 
wood  In  the  following  proportions,  and 
as  hereinafter  specified,  at  $8.50  per  M. 
feet,  t.  o.  b.  Indianapolis.  lud.  Terms, 
sigbt  draft  alter  receipt  and  Inspection  ot 
goods  in  New  York.  DellTerles  to  be 
made  at  the  rate  of  IJ^carloadsper  month 
for  six  conaecutlre  months.  All  dry  Hizes: 
S.OOU  pieces  38x15;  10.000  pieces  8Sxl6: 
2,000  pieces  25x15;  500  pieces  43^x16;  1,000 
pieces  25x11;  17,750 pieces24zl2;  2,U00  pieces 
29^x131^;  2,000  pieces  25x12;  5.000  pieces 
89x15;  1,000  pieces  74X18;  4,000pieeeaSSxl2; 
1.000  pieces  25x10;  1,760  pieces  24x11;  2.000 
pieces  23<^xll;  2,000  pieces  29jtxll.  AH  this 
stuck  must  be  stont,  X  of  ua  ^och  thick 
when  dry,  like  sample  furnished  yon  to- 
day, of  which  1  keep  a  duplicate  In  New 
York,  being  part  of  a  shipment  from  you 
during  last  month.  Quality  nfwhltewuud 
not  tu  be  Interior  to  former  BblpmentB; 
admitting,  however,  five  per  cent,  of  tbe 
amount  ordered  to  contain  spilt,  not  ex- 
ceeding ftlx  inches  in  length.  Should  more 
than  this  percentage  be  defective,  I  am  to 
have  the  right  of  placing  them  ai  your 
disposal.  Five  per  cent,  with  sound 
knota.  Balance  tti  be  clear  atuek.  Please 
state  If  you  accept  order  nnder  these  con- 
ditions, and  bow  soon  T  may  expect  first 
siiipment.  [Signed]  Yoare,  truly,  H. 
Herrmann. 

"Accepted.   Indianapolis  Cabinet  Co." 

Tbe  court  alHO  found  that  for  many 
years  prior  to  said  date  tbe  appellee  had 
been  engaged  in  the  business  of  manutac- 
tarioff  and  dealing  In  all  kinds  of  lumber 
used  in  making  farnltare;  and  that  appel- 
lant had  for  many  years  been  engaged  in 
mannfacturing  stuck  or  cut  whltewood 
used  in  the  mannfacture  of  furniture. 
That  appellee  had  been  accustomed  to 
buy,  and  appellant  to  sell,  cat  whltewood 
in  car-load  lots.  That  "In  the  lumber 
trade  the  term  *ear  load/  as  applied  to 
whltewood,  does  not  mean  any  specific 
number  of  feet  or  quantity,  nor  does  It 
appear  from  the  evidence  how  many  hun- 
dred or  thousand  feet  of  whltewood  are 
contained  In  an  average  car  load,  further 
than  may  be  inferred  from  tbe  fact  that 
the  sroellest  cars  will  contain  about  85,000 
feet  of  whltewood,  and  tbe  largest  cars 
abont  60.000  l«et  of  sneh  whltewood." 
That  in  November,  18S7,  appellant  shipped 
to  appellee  a  ear  load  oiF  whltewood,  after 
which  tbe  letter  above  set  out  was  writ- 
ten, and  the  order  accepted.  That  on  De- 
cember 28, 18S7,  appellee  wrote  appellant 
that  in  reliance  on  such  acceptance  he 
had  entered  Into  a  large  contract  for  fur- 
niture, and  for  tbem  to  hum  **flrBt  car 
load  wltb  all  possible  speed.*  That  on 
January  80, 18w.  appellant  wrote:  "Will 
forward  the  first  ear  aome  time  next  week. 


and  will  make  shipments  promptly  thare> 
after."  That,  on  February  2d,  appellee 
wrote  again :  "I  rely  on  yonr  promise  to 
forward  the  first  car  some  tlmenext  week, 
and  the  following  sblpments  promptly 
thereafter;  and.  In  cunsequeace,  I  will  not 
order  the  stock  elsewhere."  That,  on 
February  11th,  appellant  did  sblp  a  car 
load  of  cut  whltewood,  of  40,000  feet. 
That  the  same  was  duly  inspectet]  in  New 
York,  and  29  per  cent,  of  the  whltewood 
contained  lu  said  shipment  did  not  fulfill 
the  requirements  of  the  contract  in  re- 
spect to  quality.  That  appellee  promptly 
notified  appellant  ul  the  result  of  innpec- 
tlon,  and  that  the  rejected  material  had 
been  placed  at  disposal  of  appdlant,  ulfer- 
Ing,  however,  to  take  the  same  at  60  per 
cent,  of  contract  price,  which  was  accept- 
ed, and  appellee  fully  paid  appellant  for 
the  entire  car  load.  That,  in  accepting 
said  offer,  appellant  stated,  "This  kind  of 
a  loss  cannot  be  allowed  to  occur  in  the 
cars  which  we  ship  yon"  and  suggested 
that  appellee  should  have  his  agent,  or 
some  one  here.  Inspect  the  goods,  and  re- 
ceive them.  That,  on  March  26tb,  app^- 
lant  Hhlpped  another  car  load,  containing 
3D.00O  feet,  a  part  of  which  was  also  de- 
fective, and  did  not  fulfill  the  requirements 
of  the  contract,  of  which  due  notice  was 
gl%'en  appellant,  and  payment  In  full  was 
made  on  same  terms  a«  before.  That.  In 
addition  to  the  two  ears,  abont  a  baU  a 
car  load  of  such  lumber  had  prior  thereto 
been  delivered  by  appellant,  and  shipped, 
with  other  materials,  through  the  branch 
office  ol  appellee.  That  no  part  of  tbe 
balance  of  the  order  was  ever  shipped. 
Tbnt,  in  snbaequenc  correspondeuce.  aii- 
pellant  asked  for  inspection  at  Indianap- 
olis, and  appellee  insisted  on  Inspection  in 
New  York,  and  suggested  that  appellant 
might  secure  some  representative  there  to 
aid  in  the  future  inspection;  and,  further, 
he  duly  notified  appellant  that  if  tbe  con- 
trnct  waM  not  comulled  with  he  would 
be  required  tu  purchase  the  material  else- 
where, and  would  bold  appellantllablefor 
the  difference  in  price.  That  appellee  was 
compelled  to,  and  did,  pay  $iH  perl,U00 
for  the  whltewood  In  order  to  comply 
with  his  obligation,  on  account  of  tbe 
failure  ot  appellant.  That  the  freight 
from  Indlanapolts  to  New  York  was  SI .45 
per  1,000.  That  the  total  amount  fur- 
nished by  appellant  nnder  said  contract 
was  86,^4  feet.  We  have  not  endeavored 
to  set  out  tbe  special  llndingfi  In  full,  but 
have  called  attention  to  tbe  substance  of 
so  much  there<»f  as  may  be  necessary  for 
the  determination  of  the  question  pre- 
sented. 

The  contention  ol  appellant  Is  that  the 
writing,  under  the  evidence,  falls  to  con- 
stitute a  contract,  but  was  void  for  uncer^ 
talnty,  and  did  not  bind  appellant  to  fur- 
nish any  whltewood.  CouuHel  further  In- 
sist that,  if  it  does  constitute  a  binding 
contract,  it  is  only  to  the  extent  of  tbe 
number  of  feet  of  whltewood  speclflcally 
set  forth  and  described  in  tbe  pieces  of 
lumber  embraced  In  the  Itemised  state- 
ment contained  therein.  If  the  theory  last 
mentioned  Is  correct,  then  It  Is  conceded 
there  was  no  error  In  the  eoaelnslons  of 
Judge  Howe  In  special  term.  The  conten- 
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tloD  of  appellee  la  that  It  was  a  contract 
binding  appellant  to  farnlah  9  car  loads, 
eaeb  contalDlng  not  less  than  85,000  feet  of 
whttewood,  In  the  proportion  therein  de- 
scribed, to  be  delivered  at  the  m  te  of  i% 
ear  loada  per  month,  Thla  appears  to 
have  been  the  theory  adopted  by  the  court 
In  general  term,  as  anoounced  In  an  opin- 
ion by  Jodge  Taylor.  When  the  lanfi;nage 
le  uncertain  or  aroblgoons,  It  la  proper  for 
the  court.  In  conatrolng  the  contract,  and 
the  rights  of  the  parties  thereunder,  to 
consider  the  sitaatlon  of  the  parties  at 
the  time  of  the  execution  of  the  paper,  and 
their  subsequent  conduct  under  it,  ae  jtlv- 
inp  a  practical  construction  to  It.  The 
application  of  the  rules  of  constrnctlun 
lead  to  the  conclnelon  that  the  paper  con- 
■tltnted  aeoDtracttor&Rarloadsof  white- 
wood.  In  the  proportion  therein  named, 
to  be  delivered  at  the  rate  of  1%  car  loads 
per  month.  In  the  answer  ol  appellant  It 
Is  said  a  car  load  "  menDS  a  car  full, "  and 
It  is  found  that  ** about  one-ball  car  load" 
was  ltt,898  feet,  one  "car  load  ol  cut 
vhitewood''40»076  feet,  and  "another  car 
load  ■  89.113  feet.  It  Is  therefore  apparent 
from  the  situation,  correepondence.  and 
conduct  of  the  parties,  In  the  light  of  all 
the  facts  found,  that  each  of  the  parties 
knew  different  cars  would  hold  from  35,- 
000  to  60.000  feet  of  cot  whitewood.  Noth- 
ing ts  shown  from  which  It  can  be  Inferred 
that  either  party  could  have  been  Ignorant 
on  this  queatlon.  It  la  true  the  word 
"about"  IB  need  In  the  finding.  "About," 
In  this  sense,  means  "  not  far  from. "  The 
fact  that  a  ''car  load  "  means  any  amount 
between  about  35.000  and  about  60,000  feet 
creates  an  element  of  uncertnioty  In  the 
amount;  and  yet  the  uncertainty,  under 
the  circnmstanceii  of  this  eaae.  Is  not  of 
that  kind  that  renders  the  contract  void. 
So  far  as  the  contract  la  uncertain,  the 
(tourta  cannot  enforce  It,  but,  within  the 
limits  that  the  contract  la  certain,  the 
courts  will  enforce  it.  The  question  Is, 
"talcing  cll  the  provisions  of  the  writing, 
with  the  circumstances  Interpreting  It," 
what  Is  the  result?  Raymond  v.  Rhodes, 
185  Mass.  887.  In  the  case  of  Holland  v. 
Rea.  48  Mich.  218. 12  N.  W.  Rep.  167,  the 
contract  was  to  furnish  "500,000  feet.more 
or  less."  The  terms  of  the  agreement  In- 
troduced an  element  of  uncertainty  Into 
the  face  of  the  contract.  The  uncertainty 
was  greater  than  eslsta  here,  and  yet  it 
was  held  that  "the  Intratton  was  that 
they  Bhould  be  allowed  to  deviate  some- 
what from  the  MO.OOO  feet,  and  that  the 
plaintin  In  error  should  be  bound  to  take 
whatever  quantity  ahonld  be  furnished, 
within  the  limits  to  which  the  deviation 
might  properly  extend,  and  It  was  cer- 
tainly competent  for  the  parties  to  har- 
galn  that  way."  So, In  this  case,  the  par- 
ties bad  the  right  to  contract  for  nine  car 
loads,  wlthoot  speciryinR  the  capacity  of 
tbecars.  Notwithstanding  the  uncertain- 
ty, apiiellant  was  bound  to  deliver  aa 
much,  at  least, as  nine  can*  of  the  smallest 
capacity.  Scbrelber  v.  Butler,  84  Ind.  676 ; 
O'FerraU  v.  Tan  Camp,  124  Ind.  336,  24  tf. 
S.  Rep.  184. 

On  appellee'ii  motion  the  witnesses  were 
separated,  and  excluded  from  the  room. 
At  the  nqaest  uf  bis  attorneys  an  excep- 


tion was  made  In  favor  of  Mr.  Schmidt, 
the  ugent  of  appellee  In  charge  of  bis 
branch  estabUsfament  In  IndlanapoUs. 
The  deposition  of  appellee  was  read  In  evi- 
dence, and  It  does  not  appear  that  be  was 
present  In  person  at  the  trial.  The  evi- 
dence Is  not  Id  the  record,  and  what  Mr. 
Schmidt  may  have  testified  to  to  not 
shown.  He  was  allowed  to  remain  In  the 
conrt  room,  in  pursuanceof  the  statement 
that  as  he  was  the  chief  agent  and  head 
of  appellee's  business  In  Indianapolis,  and 
was  personally  familiar  with  all  the  trans- 
actions had  between  the  parties  to  the 
suit,  the  attorneys  detilredhlR  aid, counsel, 
and  assistance  during  the  trial.  This  rul- 
ing was  not.so  far  as  the  record  discloses, 
such  au  abuse  uf  the  discretion  ol  the  trial 
court  as  to  warrant  a  reversal.  Cottrell 
V.  Cottrell,  81  Ind.  87;  Detrlck  v.  Metilone. 
46  Ind.  291;  City  of  La  FayetU  v.  Astaby, 
(Ind.  App.)  34  N.  E.  Rep.  2SS;  Section  618, 
Elliott,  App.  Proc. 

The  only  remaining  question  Is  whether 
the  court  erred  in  permitting  answers  pro- 
pounded to  wltnusses  by  appellee,  In  depo- 
sitions taken  In  New  York,  to  be  read  on 
the  trial,  In  the  absence  of  certain  pieces  of 
whitewood  referred  to  in  sncb  answers. 
The  pieces  appear  to  have  been  a  portion 
of  thesomples  retained  by  appellee,  men- 
tloned  in  the  original  order,  and  were 
present  when  the  depositions  were  taken, 
bot  were  not  produced  at  the  trial.  The 
order  Indicates  that  the  samples  were  In 
d  uplica  te,  one  part  of  w  hleh  was  retained  In 
New  York,  and  theother  part  of  which  was 
furnished  appellant.  In  the  absence  of  the 
evidence,  we  are  not  advised  as  to  wheth- 
ersuch  dnpllcatewas  ever  in  fact  delivered 
to  appellant.  No  complaint,  however,  to 
made  on  account  of  any  sncb  altegtid  fail- 
ure. There  is  no  claim  that  the  sample  re- 
ferred to  In  the  deposition  was  not  the 
sample  taken  from  the  previous  shipment, 
and  retained  by  appellee,  or  that  appel- 
lant did  not  have  a  duplicate  thereof  at 
the  trial.  We  have  not  been  able  to  de- 
termine, from  the  record  or  argument, 
that  the  presence  or  absence  of  the  sam- 
ple at  the  trial  would  have  tended  to 
change  the  result.  No  part  of  the  ^car 
loads  shipped  under  the  order  was  present, 
so  far  as  appears,  either  at  the  taking 
of  the  deposition  or  the  trial.  In  any 
event,  the  record,  in  this  respect,  does  not 
dlBcloae  any  hurtful  or  prejudicial  error 
against  appellant.  Tbe  Judgment  at  gen* 
eral  term  to  affirmed. 


(8  Ind.  App.  246) 

BIBRHAnS  et  al.  v.  WESTERN » UNION 

TEU  CO.l 
(Appellate  Court  of  Indiana.  Jane  20,  1893.) 

TKI.XORAPH  COMPAinn— NsOLieXNOS— LlABILITT 

FOR  Hpscial  Dajiaqu  —  Failsu  *o  Dbuvu 

MSMAOB— BxOtTSS— EVIDSNOB. 

1.  Where  a  tele^aph  messara,  when  read 
in  the  ttght  of  well-known  uaaRe  In  commerdal 
correspond  ence,  reasonablr  informs  the  operator 
that  the  mesaaffe  is  one  of  buslneaa  importance, 
and  diBcloses  the  transaction  lo  far  as  it  is  noe- 
easary  to  accomplish  the  pnrpose  for  which  it 
la  sent,  the  telegraph  company  ts  liable  for  all 
direct  damages  from  the  negligent  failure  to 
transmit  or  deUver  it;  as  wiitte^  within  a  cea- 
Bonahle  timm. 
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2.  An  attorne;  wired  wholesale  dealers: 
"HaTe  yon  claim  against  P.  L.  D.?  Answer 
how  much."  The  latter  replied:  "Yea:  one 
hundred  and  sixty-one  dollars  and  fifteen 
oents."  Bdd,  that  the  telegraph  company  was 
liable  to  Buen  dealers  for  special  damages  for 
fidlnre  to  deliver  such  messages  within  a  rea- 
sonable time,  though  ft  was  not  informed  of 
th^  Importance  otnerwiae  than  by  their  char- 
acter. 

3.  Where  a  telegraph  company  receires  a 
message  to  transmit  20  miles,  at  a  time  when 
it  cannot  be  sent,  because  of  a  prevajllng  storm 
and  broken  wires,  and  does  not  inform  the  send- 
er of  its  inability  to  transmit  the  message,  it 
will  not  be  relieved  from  liability  for  special 
damages  for  failure  to  transmit  it  within  a 
reasonable  time  on  account  of  such  storm. 

4.  A.  telegraph  company  Is  not  rellered 
from  liability  for  special  damages  for  delay 
In  delivering  a  message  because  it  was  sent 
and  received  in  the  evening,  after  the  hour 
when  free  delivery  ceased  for  the  day  at  the 
recriviog  office,  under  a  rule  of  the  compuoy* 
where  neither  the  tender  nor  sendee  is  in- 
formed of  such  fact,  or  of  the  existence  of  such 
rule. 

B.  Bat  where  the  sendee  of  such  message 
Is  the  attorney  of  the  sender,  and  has  knowl- 
edge of  the  existence  of  su<ui  rale,  the  com- 
pany is  not  liable  to  the  sender  for  special  dnm- 
ag«B,  where  it  delivers  such  message  i«ompt- 
ly  on  the  ft^owing  morning. 

6.  In  an  action  against  a  telegraph  com- 
pany for  failure  to  promptly  deliver  messages, 
the  complaint  allegra  that,  by  reason  of  such 
failure,  plaintlffB'  debtor  in  the  mean  lime  oou- 
TOted  luis  property  Into  money,  and  fled  from 
the  state  to  parts  unknown,  and  plaintiffs  had 
lost  their  debt,  and  been  prevented  from  col- 
lecting the  same.  Beid,  that  the  complaint 
showed  that  plaintiffs  had  sustained  substan- 
tial injury. 

7.  where  It  ai^pears  that  such  debtor  und 
sendee  redded  in  a  for^gn  state,  it  is  crrror  to 
exclude  evidence  of  the  latter  that  he  could 
have  sued  oat  an  attachment,  had  the  message 
been  promptly  delivered,  and  secured  the  debt, 
on  the  ground  that  the  statutes  of  such  foreign 
state,  rdating  to  attachments,  had  not  been 
pleaded  by  plaintiffs,  since,  in  the  absence  of 
any  proper  showing  to  the  contrary,  the  stat- 
utes of  such  state  would  be  presumed  to  be  the 
same  as  those  of  this  state,  and  It  .vas  un- 
necessary for  plaintiffs  to  plead  or  prove  them. 

Appeal  from  circuit  court,  Knox  coun- 
ty; a.  W.  Shaw,  .ludfire. 

Action  by  Eriward  Blnrhaua  and  utbem 
ngaloat  the  Western  CuIog  Telegraph 
Company  for  neglUceutly  fdlllDK  to  deliver 
telegrapli  meiisaKes.  From  a  judgment 
entered  ud  the  verdict  ot  a  jury  iu  favor  of 
plaintiffs  fur  nominal  damages  only,  tbey 
appeal.  Be  versed. 

W.  A.  Cnllop  and  G.  B.  Kesalnger,  for 
appellaotB.  J.  S.  Prltchett  and  Beasley  ft 
Williams,  for  appellee. 

LOTZ,  J.   The  appellants  sued  the  ap- 

Eellee  to  recover  dauia^ea  alleged  to  have 
een  sustained  on  account  of  the  negli- 
gence of  the  appellee  In  transmitting  and 
delivering  two  telegraphic  messages.  Is- 
anu  was  joined.  There  was  a  trial  by 
Jnry,  and  a  verdii>t  for  appellants  In  the 
sum  of  W  cents.  The  court  rendered  Jndg- 
ment  In  favor  of  appellants  for  50centa 
damages  and  50  cents  costa.  The  errora 
assigned  In  this  court  are  (1)  the  overrul- 
ing of  the  demurrer  to  the  second  para- 
graph ot  amended  answer;  and  (2)  the 
motion  for  a  new  trial. 


If  the  appellants  In  the  court  below 
secured  a  judgment  for  all  the  damages 
recoverable  under  the  aHegatlune  of  th^r 
complaint,  then  they  can  bare  no  valid 
grievance  to  present  to  this  rourt,  for. 
where  the  ultimate  Judgment  Is  right,  no 
Intervening  error  will  avail  in  securing 
a -reversal.  Morrison  v.  Kendall,  (Ind. 
App.)  S3  N.  E.  Rep.  370,  (at  tlihi  terra;) 
Hamilton  v.  aty  ot  Sbelbyrllle,  Id.  10U7, 
(decided  at  this  terui.) 

The  first  question  presHuted  for  our  ron- 
slderatfon  is  whether  or  not  special  dam- 
ages can  be  recovered  under  the  allega- 
tions of  the  complaint.  It  only  nominal 
damages,  and  the  sum  paid  for  the  trana- 
mlasion  of  the  messages,  can  be  recovered, 
then  appellants  have  no  cause  for  com- 
plaint, lor  the  court  below  meted  out  to 
them  all  they  were  entitled  to  recover. 
The  substantia)  allegations  in  that  para- 
graph of  the  complaint  upon  which  the 
judgment  Is  funnded  are  an  follows:  That 
the  appellants  were  wholesale  grocers 
and  jabbers  doing  business  in  Vincennes, 
Ind.,  by  the  name  ot  E.  Bierhaus  ft  Sona, 
and  did  business  throughout  that  part  of 
the  state  of  Indiana  and  the  adjoining 
state  of  Illinois.  They  employed  travel- 
ing salesmen  and  clerks,  who  solicited 
business  for  them,  and  they  had  many 
customers  at  various  places  In  both  of 
said  states.  That  on  the  22d  day  ot  Jnly, 
18W,  and  long  prior  thereto,  they  did  busi- 
ness at  Mt.  Carmel,  III.  That  among 
their  customers  at  said  place  was  one  P. 
L.  Davis,  who  was  Indebted  to  tbem  In 
the  snm  of  91C1.15.  That  the  appellee 
had  a  line  of  wire  extending  directly  from 
Mt.  Carrael  to  Vlncenues,  a  distance  of  20 
miles,  and  was  engaged  in  telegraphing  for 
the  public  generally.  That  on  said  day 
appellants  bad  in  their  employ  one  M.  F. 
Hoskinaon,  a  competent  and  practicing 
attorney  at  said  Ht.  Carmel,  who  waa 
authorised  by  them  to  make  collections 
for  them.  That  on  said  day  said  Davis 
was  the  owner  of  a  stock  ot  goods  and 
mercbundlse  situate  In  said  Mt.  Carmel. 
That  on  said  day.  at  about  the  hour  of 
8  o'clock  P.  M..  said  Hoskinaon  learned 
and  ascertained  that  said  Davis  waa  dia- 
poslng  of  bis  stock  of  merchandise,  and 
converting  his  property  Into  money,  and 
preparing  to  leave  the  state  of  Illinois 
without  paying  his  debts,  and  especially 
appellants*  debt;  and  said  Hoskinaon 
tliereupon  prepared  and  delivered  to  the 
appellee,  at  Its  office  In  Mt.  Carmel.  dl- 
reeted  to  appellants.  In  their  firm  name, 
at  S:30  o'clock  P.  M.  on  said  day,  for 
transmission,  the  following  meaeage: 
"Ha-ve  yon  claim  against  P.  L.  Davis? 
Answer  how  much."  That  thedefeudnnt 
then  and  there  accepted  said  messaare,  and 
agreed  to  transmit  the  same.  That  said 
message  was  for  the  use  and  benefit  ol 
appellants.  That  said  telegram  was  not 
delivered  to  appellants  until  the  hour  of  8 
o'clock  and  5  minutes  P.  M.  ot  said  22d 
day  of  Jnly,  4  hours  and  35  minutes  after 
the  same  waH  delivered  to  appellee  for 
transmlHsion.  That  as  soon  as  appel- 
lants received  said  message  they  at  once 
prepared  an  answer  thereto,  and  deliv- 
ered the  same  to  appellee,  at  its  office  in 
the  city  ot  Vlncennw,  addresaed  to  aald 
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Hoaklnsoa,  and  requeiited  appellee  to 
transmit  the  same  to  Mt.  Carmcl,  which 
Bald  answer  was  as  follows:  "7es:one 
liaadred  and  sixty-one  dollars  and  fifteen 
cents."  That  appellee  then  and  there 
accepted  and  agreed  to  transmit  the 
same,  for  and  In  consideration  ot  the  sum 
or  25  cents,  which  appellants  thpu  and 
there  iiaid  to  appellee.  That  said  tele- 
gram arrived  at  Mt.  Carmal  at  8:40 
o'clock  P.  M.  of  said  day,  but  was  not 
delivered  to  aald  Hosklnson  autil  9 
o'clock  A.  U.  of  the  23d  day  of  July,  1890, 
That  before  aald  telegram  was  delivered 
the  said  Davis  bad  disposed  ot  all  bis 
property,  and  converted  the  same  into 
money,  and  left  the  state  of  Jllluots,  and 
appellants*  debt  could  not  then  be  col- 
lected from  blm.  That  said  Hosklnson 
was  a  resident  of  the  city  of  Mt.  Carmel. 
That  be  was  tbuu  the  Judtjce  of  the  county 
court  of  Wabasb  county,  and  bis  residence 
and  place  ot  business  were  well  known, 
and  he  lived  near  appellee's  office,  and 
could  have  been  easily  found.  That  ap- 
pellee well  knew  that  Hosklnson  was 
looking  tor  an  answer  to  bis  said  message, 
as  be  went  tu  appellee's  office  at  8  o'clock 
P.  M.  ot  said  22d  day  of  July,  and  inquired 
for  an  answer  to  bis  telegram.  That  Im- 
mediately after  said  Davis  sold  bis  prop* 
erty  he  departed  from  the  state  ot  IlUnals 
for  parts  unknown  to  appellants,  and  has 
ever  since  kept  bis  whereabouts  unknown 
to  them.  That,  If  said  message  from  said 
Hosklnson  to  appellants  had  been 
promptly  transmitted  and  delivered,  ap- 
pellants would  have  responded  at  onoe, 
and,  if  the  telegram  to  said  Hosklnson 
bad  been  promptly  delivered,  appellants 
eontd  have  made  and  collected  their  debt 
due  tbem  from  said  Davis.  That,  on  ac- 
count of  appellee's  negligence  in  transniit- 
tlng  and  delivering  said  musaaKee,  appel- 
lants have  lost  the  debt  due  tbem  from 
Davis,  and  they  were  prevented  from  col- 
lecting tbe  same,  and  have  lost  said  debt, 
together  wltb  a  fee  of  920,  whicb  tbey  tw- 
eame  liable  to  pay  to  aald  Hoskinson. 

Appellee  contends  that  there  la  nothing 
In  the  first  message  to  apprise  it  ot  tbe 
importance  of  speedy  transmission ;  that 
there  is  nothing  in  either  ot  tbem  that  ac- 
quaints It  with  thefact  that  appellants  de- 
sired to  institute  legal  proceedings;  that 
tbe  first  message  may  have  been  no  more 
tban  an  Idle  inqniry,  or  that  Hosklnson 
may  have  wanted  thelnturmatlon  (orTart- 
ons  purposes  other  than  legal  proceed- 
ings; that  it  was  not  notilled  ot  the  Im- 
portance ot  either  message,  and  that, 
therefore,  no  spet^al  damages  can  be  re- 
covered. 

Tbe  tranamlBston  of  information  from 
one  point  to  another  by  means  ot  electric- 
al wires  Is  of  comparatively  recent  origin. 
Wbeu  persons  and  corporations  first  be- 
gon  to  transmit  such  messages  for  hire, 
the  courts  applied  tu  tbem  the  same  rules 
that  governed  common  carriers.  There  Is 
little  analogy  between  the  two  methods 
of  doing  t>uslnes8.  Tbe  carrier  trauaporta 
tba  tblng  ItmHU  while,  to  telegraphy,  tbe 
Information  it  not  aetnally  transported 
at  all,  but  Is  conveyed  by  means  of  a  con- 
tinuous wire  and  electrical  appliances.  A 
language  la  apokeu  at  one  end,  which  an 


educated  and  skillful  operator  nnderstanda 
and  interprets  attbcother.  The  tendency 
has  been  to  apply  old  rules  to  new  Inven- 
tions and  methods.  In  thecelebrated  case 
of  Hadley  v.  Baxendale,9  Excb.  341, it  ap- 
peared that  the  plaintta,ownerof  a  steam 
mill,  broke  a  shaft,  and,  desiring  to  have 
another  made,  left  tbe  broken  shaft  with 
tbe  defendant,  a  carrier,  to  take  to  an  en- 
gineer to  serve  as  n  model  for  a  new  one. 
At  the  time  of  making  thecontruct  the  de- 
fendant's clerk  was  informed  that  the  mill 
was  stopped, and  that  the  plaintiff  desired 
the  broken  shaft  sent  immediately.  Its 
delivery  was  delayed,  and  the  new  shaft 
kept  back.  Aa  a  consequence  the  plaintiff 
brought  an  actfon  for  a  breach  ot  the  con- 
tract wltb  the  carrier,  and  claimed, as  spe- 
cial damages,  the  lass  of  profits  while  tbe 
mill  was  kept  idle.  But,  because  It  was 
not  made  tu  appear  that  the  defendant 
was  Informed  that  tbe  want  of  tne  shaft 
was  tbe  only  thing  that  was  keeping  the 
mill  from  operating,  it  was  held  that  be 
could  not  be  made  responsible  to  the  ez< 
tent  claimed,  Tbe  reason  for  this  rule  Is 
that,  tbe  defendant  not  having  any  knuwl- 
edfte  of  one  element  ot  the  damages  sought 
at  the  time  he  made  tbe  contract  to  carry 
tbe  shaft,  he  could  not  be  held  to  havd 
contracted  with  reference  to  sncb  poMible 
result  and  consequence.  Dntll  recently, 
American  Judicial  authority  bas  been  geo- 
eralLr  agreed  that  the  rule  tor  tbe  measure 
of  damages  here  laid  down  governs.  In  all 
cases,  fur  the  failure  to  transmit  and  de- 
liver telegraphic  messages  correctly  and 
promptly.  That  Is  to  say,  the  company 
which  undertakes  tu  transmit  tbe  message 
must  be  apprised  by  tbe  sender,  or  by  the 
terms  ot  tbe  message  itself,  of  the  proba- 
ble resultandconsequencefluwlngtrom  tbe 
failure  to  transmit  and  deliver  promptly ; 
that,  unless  It  has  knowledgenf  such  prob- 
able consequences,  It  cannot  be  said  to 
contract  In  reference  thereto.  Telegraph 
Go.  V.  Hall,  124  U.  S.  444.  8  Snp.  Ct.  Bep. 
677;  Telegraph  Co.  v.  Cooper,  71  Tex.  607. 
9  H.  W.  Bep.  698;  10  Amer.  St.  Kep.  772, 
note.  Many  cases  mlsbt  be  cited  In  sup- 
port of  this  rule.  In  some  of  tbe  mure  re- 
cent decisions  the  tendency  Is  to  relax  this 
rule,  and  some  courts  have  gone  so  tar  as 
to  entirely  overthrow  It.  In  Daughtery 
V.  Telegraph  Co.,  75  Ala.  163,  It  was  held 
that  thecompany  was  liable  fortbeapecial 
damages  tor  the  nondelivery  ot  a  ctpber 
message,  tbe  meaning  of  whicb  was  not 
known  or  explained  to  the  company's 
agenc.  Ho  it  has  alsooften  been  held  that 
tbe  company  Is  liable  fur  all  proximate 
damages  where  the  message  is  couched  In 
language, tbe  meaning  of  which  is  obscure 
or  unknown  to  tbsGompany'a  agent.  The 
courts  are  Inclined  to  adopt  the  principle 
that  it  is  aofficient  to  render  tbe  company 
liable  for  actual  damages  If  tbe  message 
show  upon  Its  face  that  It  relates  tu  a 
business  transaction,  and  that  loss  will 
probably  result  unless  It  Is  promptly  and 
correctly  transmitted  and  delivered,  and 
that  it  la  not  necessary  that  tbe  company 
be  apprised  of  the  loss  tbat  may  result 
from  Its  default.  It  tbe  message  show 
that  It  relates  to  a  commercial  or  legal 
transaction  of  value.  It  is  snfficient  to  ap- 
prise the  company  ot  its  character,  and  lor 
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Cailnra  to  use  dne  dlllgeace  It  mnat  raipoad 
In  alt  upeetal,  proximate  damagee.  Tbe 
following  nn  some  of  tb«  casea  where  this 
prlDcIple  has  beea  applied:  MesBages  aa 
follows:  "Cover  two  buDdred  September, 
one  hundred  Auf^aat."  Telegrapb  Co.  t, 
Blancbard.eti  Ga.2d9.  "Ten cars  new  two 
wbitea.  Auk.  shipment  flrc^-iiix  balf.** 
Telegraph  Co.  v.  Harris,  19  111.  App.  353. 
"Sell  ono  bandred  Western  UnloQ.  An- 
swer, price."  Tyler  v.  Telegraph  Co..  60 
111.421.  "Ship  boKs  at  once."  Manvllle 
V.  Telegraph  Co.,  87  Iowa,  214.  "ShiD 
cargoat  90  if  j-ou  can  secure  frelgbtat  10." 
True  V.  Telegraph  Co.,  60  Me.  9.  "If  we 
bare  any  Old  Sootheru  on, hand  Ben  same 
before  board.  BayflveHudaonatboard." 
RltteohoDse  v.  Independent  Line  of  Tele- 
graph, 44  N.  Y.  263.  "Will  take  two  cars 
slxtcens.  Sblpaoon  asconvenlentvia  West 
Shore."  This  was  In  response  to  the  fol- 
lowing: "Pickled  bams  slzteens  nine  and 
a  half."  Mowry  y.  Telegraph  Co.,61  Hun, 
126,4  N.  y.  Supp.  666.  *'Buy  fifty  North- 
western, fifty  Prairie  dn  Obleo, limit  forty- 
flve."  Telegraph  Co.  v.  Wenger.SS  Pa.  St. 
262.  "Car  cribs  six  sixty  c.  a.  f.  prompt." 
Sent  in  reply  to  the  following:  "Quote 
cribs  loose  and  strips  packed."  Pepper 
T.  Telegraph  Co., 87  Tenn.654,1]  8.  W.Rep. 
783.  "Send  bay borse to-day.  Mockloada 
to-night."  Ttaompson  v.  Telegraph  Co., 
64  Wis.  &S1,  25  N.  W.  Rep.  789.  In  tbe  well- 
eonaldered  case  of  Cable  Co.  r.  Lathrop. 
181  ni.  676.  SS  N.  E.  Rep.  683.  after  review- 
ing many  antboritles  bearlngon  this  ques- 
tion, the  court  concladea  aa  follows:  "  We 
think  the  reasonable  rule,  and  the  one 
sustained  by  antborlty,  is  that  where  a 
message,  as  written,  read  in  the  light  of 
well-known  usage  in  commercial  corre- 
apondence,  reasonably  Informs  tbe  opera- 
tor that  tbe  message  Is  one  of  business 
Importance,  and  discloses  tbe  transaction 
BO  far  as  it  is  necessary  to  accomplish  the 
purpose  for  which  it  Is  sent,  tbe  company 
should  be  held  liable  for  all  tbe  direct 
damages  reanlting  from  the  negligent  fail- 
are  to  transmit  It,  as  written,  wltfatn  a 
reMonable  time,  unless  snch  negligence  is  In 
aume  way  excused." 

No  court  has  gone  further  in  this  direc- 
tion than  the  supreme  court  of  Indiana. 
Id  the  case  of  Hadley  v.  Telegraph  Co., 
116  Ind.  191, 16  N.  £.  Rep.  845,  the  telegram 
read  as  follows:  "Want  yoor cattle  in  the 
morning.  Meet  me  at  pasture.*  Tbe 
meseage  was  sent  on  tbe  14th  day  of  Oc- 
tober, but  was  nut  delivered  until  the  morn- 
ing of  the  IStb,  about  the  hour  of  7 
o'clock.  It  seems  that  tbecattle  had  been 
sold  for  future  delivery  at  the  option  of 
tbe  purcbaser,and  tbe  purpose  of  the  mes- 
sage was  to  notify  the  aeiler  to  deliver  tbe 
cattle  at  a  certain  time.  It  was  the  cus- 
tom among  stock  dealers  to  take  and 
weigh  cattle  at  early  daylight.  On  ac- 
count of  the  fallnre  to  deliver  the  message 
promptly,  the  cattle  were  detained  In  a 
public  highway  for  tbe  apace  of  30  or  40 
minutes  before  they  conid  be  weighed. 
That,  on  account  of  such  detention  and  de- 
lay, tbey  decreased  In  weight,  it  was  held 
that  tbe  company  was  liable  for  the  de- 
ereane  In  weigh:,  although  there  was  no 
showing  that  the  company's  agent  was 
notified  of  the  importance  ol  the  message. 


or  that  he  bad  any  knowledge  <rf  tbe  sale 

of  the  cattle,  or  of  the  custom  amoufip 
stock  dealers,  or  that  the  cattle  were  lia- 
ble to  decrease  in  weight  by  not  belnv 
weighed  Immediately  after  rising  in  tbe 
morning.  It  is  bard  to  reconcile  some  of 
the  holdings  with  the  general  rales  that 
prevail  to  measuring  the  damages  in  ihe 
casesof  a  breach  of  a  contract.  A  person. 
In  making  a  contract,  has  the  right  to 
protect  himself  agaiast  liability  by  proper 
Htipulatlons;  and  It  is  manifestly  unjust 
to  compel  blm  to  respond  In  damages  for 
consequences  wbich  were  unknown,  and 
not  even  contemplated,  by  blm.  Tele- 
graph eompaulea,  when  they  are  incorpo- 
rated, have  certain  extraordinary  privi- 
leges granted  to  them  by  the  state,  and 
tbe  state  has  tberl^htto  Impose  duties 
upon  them.  Accordingly,  tbey  are  re- 
quired to  receive  and  transmit  dlspntchea 
with  impartiality,  and  In  gund  faith,  un- 
der a  penalty  for  failure  so  to  do.  Elliott, 
Supp.  9  1120.  Tbey  are  also  made  liable 
for  special  damages  for  failure  or  negli- 
gence in  recdving,  transmitting,  and  deliv- 
ering messages.  Section  4177,  Ker.  St. 
18SI.  Most  all  tbe  states  have  similar  en- 
actments. It  seems  tons  that  it  is  more 
logical  to  say  that  these  are  duties  Im- 
posed upon  tbe  company  by  law,  and  that 
for  the  breach  of  these  duties  It  is  liable 
for  all  tbe  damages  that  naturally  ami 
proximately  result  from  the  breach  of  ttae 
duty,  and  not  from  the  breach  of  a  con- 
tract. 

Tbe  appellee  further  contends  that  the 
complaint  does  not  show  that  the  appel- 
lants have  lost  any  l^al  remedy;  that 
they  may  still  pursue  the  said  Davis,  by 
legal  process  or  otherwise,  and  collect 
their  debt.  If,  however,  tbe  collection  of 
their  debt  has  been  defeated  or  rendered 
improbable  by  the  negtpct  of  tbe  appellee, 
we  think  the  appellants  have  sustained  a 
substantial  Injury.  In  Parks  v.  Tele- 
graph Co.,  13  Cal.  423,  tbe  plaintltf,ln  reply 
to  a  message  from  their  agent.  Informing 
them  of  the  failure  of  a  certain  firm,  and 
Inquiring  tbe  amount  dne,  sent  the  fol- 
lowing: "Due,  1,800.  Attach,  if  you  can 
find  property.  Will  send  note  by  to-mor- 
■■ow  stage.**  The  message  was  delayed 
through  the  negligence  of  tbe  defendant's 
agent,  and  when  It  reached  Its  destination 
all  the  property  of  tbe  firm  bad  been  a^ 
tached  by  other  creditors,  and  the  plain- 
tlK's  claim  was  wholly  lost.  The  loss  of 
the  debt  was  held  to  be  the  natural  and 
proximate  damages  rraultlng  from  the  de- 
fendant's negligence.  In  Telegraph  Co.  v. 
Sheffield,  71  Tex.  670,  10  S.  W.  Rep.  752,  the 
message  read  as  follows:  "Tou  bad  better 
come  and  attend  to  your  claim  at  once.'* 
The  delivery  of  the  message  was  delayed 
by  the  negligence  of  the  company  so  that 
other  creditors  attached,  and  obtained 
first  llensupun,  the  property  of  thedebtor. 
It  was  held  that  the  measure  of  damagea 
was  the  value  of  the  debt,  with  interest  to 
the  date  ol  trial,  and  the  coats  of  the  mes- 
sage. Tbe  same  principle  was  applied  to 
Binillar  circumstances  In  Bryant  v.  Tele- 
graph Co.,  1  Daly,  576.  ThP  complaint 
states  a  case  which  entitled  the  appellants 
to  recover  special  damages. 

The  first  part  ol  the  amended  second 
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paragrapb  of  tbe  answer  la  addressed  to 
tbe  flrat  messase.  and  Is  dealKoed  to  ex* 
cose  tbe  appellee  from  promptly  transmlt- 
tlng  the  eame.  The  facta  apon  this  point 
allefired.lu  brief,  are  that  said  meaaags  was 
delivered  to  appelipe'a  agent  at  Mt.  Car- 
melattbe  hour  uf  6  uVlock  and  lOmln- 
ates  tai  rbe  arteranon  of  Joly  23, 1890.  and 
at  that  said  time,  and  for  several  boura 
last  previous  thereto,  a  severe  storm  was 
raglnflrat  Mt.  Carmel,  III.,  and  alnng  the 
route  over  which  the  wires  extended  be- 
tween Mt.  Carmel  and  Vlncennea.and  Hucb 
atorm  continued  with  great  vlnlence  for 
tbe  period  of  three  honrs  after  said  mes- 
sage had  been  delivered  for  transmission ; 
that  during  all  of  said  time  tbe  ulr  was  so 
charged  with  electricity,  and  the  wires  so 
affected  thereby,  that  It  waslmpoaslble  to 
tranamltsnch  message  over  such  wires, 
and  said  wires  were  thrown  down  end 
brolten  by  trees  falling  upon  them;  that 
as  soon  as  satd  storm  abated  the  message 
was,  at  the  earliest  poaaible  moment, 
trnnamitted  and  delivered.  Appellants 
assert  that  these  facta  do  not  showasnffl- 
dent  justification  for  tbe  delay;  that  no 
one  but  a  skilled  electrician  or  telpgrapher 
can  dPtermlne  what  storms  affect  the 
wires  so  that  a  message  cannot  be  sent 
over  them,  and  that  none  but  the  agents 
of  the  company  cuuld  know  that  the  wires 
were  broken  at  remote  points;  that  when 
the  company  received  tbe  message  It  knew 
of  these  facts,  and  appellants'  agent  did 
not;  that  when  It  accepted  the  message 
and  money  tor  transmission,  II  It  (ailed  tb 
Inform  appellants  ol  its  inability  to  trana- 
mlt  at  once.  Its  liability  becametlxed  from 
that  moment;  that,  bad  nppellantaknown 
of  the  inability,  they  might  have  availed 
themselves  of  other  means  of  communica* 
tlon,  and  thus  have  secured  their  debt. 
The  statvte  (section  112S,  Elliott's  Supp.) 
requires  telegraph  companies  to  receive 
mfissagea.  They  have  no  option  to  refuse 
them,  except  npon  payment  of  a  penalty. 
The  law  doea  not  require  of  them  impos- 
■Ible  or  unreasonable  tblngii.  If  a  mes- 
sage cannot  be  transmitted,  by  reason  of 
storms  or  other  atmoapharic  Inflnences, 
the  company  will  be  excused.  Telegraph 
Co.  V.  Coheu,  7»  Qa.  622.  If  the  delay  In 
transmitting  a  message  is  cansed  by  con- 
ditions beyond  the  control  of  the  com- 
pany. It  cannot  be  compelled  to  respond 
in  damages.  Beaaley  v.  Telegraph  Co.,  39 
Fed.  Rep.  If,  at  the  time  tbe  message 
Is  received,  the  company's  agents  have 
no  knowledge  that  the  wires  are  In  such  a 
condition  that  the  message  cannot  be 
transmitted,  or  if,  after  It  la  received,  con- 
ditiuna  arlae  which  render  It  Impossible  to 
transmit  It  promptly.  It  will  be  excused. 
Fowler  r.  Telegraph  Go.,  (Me.)  15  Atl. 
Rep.  39.  But  tbe  case  made  by  tbe  answer 
does  not  fall  within  theee  rules.  It  Is 
shown  that  at  the  time  the  message  was 
received  the  company's  agent  knew  of  its 
inability  to  transmit  the  raeBsage prompt- 
ly, by  reason  of  the  electrical  storm  and 
ita  broken  wires.  There  la  no  showing 
tbal  the  appellants  bad  knowledge  of 
these  conditions,  or  that  tbe  company's 
agent  gave  them  any  sach  information.  It 
is  true  that  appellants  knew  that  a  storm 
was  raging,  bat  It  surely  will  not  be  con- 


tended thateverystormsoaffeetsthe  wlrm 
that  meHsages  cannot  be  transmitted, 
nor  that  every  storm  causes  trees  to  fall 
over  and  break  the  wires.  The  law  re- 
gulres  that  tbe  company  shall  deal  with 
the  public  In  good  faith;  that  euch  party 
Bball  be  placed  on  an  equal  footing.  It 
la  manUeatly  unfair  for  the  company  to  re- 
ceive the  message,  knowing  that  Its  wires 
are  broken,  and  that  an  electrical  storm 
is  raging,  which  renders  It  impossible  to 
transmit  promptly,  and  keep  such  knowl- 
edge locked  up  from  the  sender,  ii'ersona 
resort  to  telsKrapby  because  of  Its  rapid 
commuulcatlan,  and  pay  exorbitant  prices 
for  the  service  because  It  is  rapid.  If  tbe 
company  knows  thatit  cannot  give  quick 
communication  when  the  message  Is  ac- 
cepted. It  cannot  excuse  Itself,  except  by 
notifying  ths  pereon  presenting  the  mes- 
sage of  its  inability.  (Suppose  there  were 
Heveral  lines  between  tbe  same  points, 
operated  by  different  companies,  and  thai 
one  of  the  llnea  la  broken,  and  cannot  be 
repaired  fur  several  hours,  and  these  facts 
are  known  to  the  company  only.  A  mes- 
sage Is  presented  and  accepted,  and  no 
notice  of  Inability  la  given.  A  delny  of 
several  hours  ensues,  and  great  damages 
are  Incurred.  Would  It  be  contended  that 
tbecompany  wnuld  not  be  liable,  when. 
It  It  bad  communicated  Its  Inability,  the 
message  might  have  been  seut  by  another 
line,  and  the  loss  avoided?  So,  In  this 
case.  If  appellants  had  been  Informed  of  ap- 
pellee's Inability  they  might  have  made 
the communlcatlun  by othermeons.  They 
were  only  half  an  hour  away  by  rail,  or 
two  honra  by  courier.  We  think  tbfs  part 
of  the  answer  Insnffident. 

The  second  part  of  the  answer  relates  to 
the  failure  to  deliver  the  second  message 
promptly.  It  la  averred  tbat  this  message 
was  delivered  to  appellee's  agent  at  Vln- 
cennee.  Ind..  at  8:30  o'clock  P.  M.  ail  July 
22d;  that  It  waa  promptly  transmitted  to 
its  office  In  Mt.  Carmel,  where  It  was  re- 
ceived at  8:40  o'clock  of  tbe  same  day; 
that  oD  aald  day,  and  tor  a  long  time  pri- 
or thereto,  there  was  a  senersd  rule  and 
regulation  In  force  at  aald  office  to  tbe 
effect  that.  If  any  measage  waa  received 
after  8  o'clock  P.  M.  of  any  day,  such  mes- 
sage would  not  be  delivered  by  messenger 
of  appellee  away  from  said  office,  and 
that  sneh  message  would  only  be  deliv- 
ered on  the  day  of  Its  reception,  unless 
the  person  to  whom  such  messsKe  wasad- 
dreesed  employed  a  special  messenger  to 
make  such  delivery;  thatsuch custom  was 
generul  and  uniform  at  aald  office  and 
place,  and  waa  well  known  and  under- 
stood by  tbe  citizens  and  inhabitants  of 
said  Mt.  Carmel  and  vicinity;  that  when 
the  said  M,  F.  Hoaklnaon,  mentioned  in 
the  complaint,  delivered  the  flrat  message 
rciferred  to  in  the  complaint,  he  was  fully 
informed  as  to  said  rule  and  regulation, 
and  was  then  notifled  by  appellee's  agent 
that  If  an  answer  should  oe  received  to 
said  message  after  tbe  hour  of  8  o'clock  P. 
M.  of  aaid  day  tbe  same  would  not  be  de- 
livered away  from  the  receiving  office  un- 
til the  following  day,  unlssB  a  special  mes- 
senger waa  employed  to  make  such  deliv- 
ery; tbat  no  such  meaeenger  was  era- 
ployed;  and  tbat  appellee  delivered  the 
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same  promptly  on  the  next  day.  Appel- 
lants contend  t  ba  t  tbems  facte  do  not  excuse 
tbe  appellee  for  the  negltsrence  Imputed  to 
it  for  a  tannre  to  delirer  tbe  necond  mes- 
Bage,  because  It  1h  not  shonn  that  wbeo 
thny  sent  the  message  from  VInceiiaeBtbey 
bad  knowledge  of,  or  were  fnturmed  of,  the 
regulations  at  Mt.  Cavmel.  It  Is  well  set- 
tled that  a  telegraph  company  may  rea- 
sonably r^ulate  its  oflSce  boars  and  Its 
free-delivery  limits  according  to  the  re- 
qalremeuts  of  tbe  business  at  tbe  various 
points  where  It  holds  Itself  out  for  public 
service.  It  is  not  the  regulation  that  Is 
eomplalued  of  here,  but  the  failure  of  the 
company  to  notify  appellants  of  the  exist- 
ence of  Bueb  regnlatlon.  In  Telegrapb  Co. 
▼.  ETarding.  103  Ind.  605,  S  N.  £.  Bep.  172, 
vhi^h  was  an  action  to  recover  astatoto* 
ty  penalty,  It  was  held  that  a  telegrapb 
company  Is  not  required  to  keep  Itsagents 
Informed  concerning  the  office  hours  at  all 
other  points,  ao  that  when  a  mesflage  Is 
presented  for  transmission  the  sender  may 
bo  apprised  ol  any  probable  delay  which 
may  Intervene  at  the  other  end  of  the  line. 
This  decision,  however,  was  not  nnanl- 
mons.  and  It  was  expressly  limited  to 
cases  for  tbe  recovery  of  a  penalty.  Tbe 
Intimation,  however.  Is  that.  In  a  case  to 
recover  special  damages,  snch  regulation, 
witbont  being  communicated  to  tbe  send- 
w,  wonid  not  exculpate  theeompany  from 
liability.  Mitchell,  J.,  said:  **It  might 
well  be  that  in  a  case  where  a  message 
was  delivered  wblch  showed  opon  Its  face 
tbe  importance  of  speedy  transmission, 
and  other  means  of  making  the  transmis- 
sion were  available  tu  the  sender,  whirb 
might  be  msorted  to  If  he  were  Informed 
that  the  one  chosen  was  IneOectaal,  or  his 
rondact  mlgbt  otherwise  be  materially 
euntroUed  thereby,  tbe  company  wonid  be 
bonnd,  at  Its  peril,  to  ascertain  and  dis- 
close Its  Inability  to  serve  him,  or  render 
Itself  liable  to  respond  lo  damages."  In 
Telegraph  Co.  v.  t*roesche,  72  Tex.  654, 10 
a.  W.  Rep.  734,  It  was  decided  that  a  tele- 
graph oompany  conld  not  relieve  Itself 
from  liability  for  falling  to  deliver  a  mes- 
sage paid  fur,  and  sent  by  It,  by  sbowlug 
that  Its  office  at  tbe  point  of  delivery  was 
closed  when  the  message  was  received  for 
transmission.  A  telegraph  company  had 
an  office  regalatlon  at  Hannibal,  Mo., 
which  confined  tbe  free  delivery  of  mes- 
sages In  that  city  to  within  a  radtns  of  10 
blocks.  "It  would.  In  onr  opinion,  be 
qnlte  onreaeonable  tu  expect  the  plaintiff 
to  be  advised  ofsucb  a  regulation.  It 
wonid  bemuch  more  reasonableto require 
the  defendant's  agent  to  notify  tbe  sender 
of  a  message  of  the  free-delivery  limits  ap- 
plieable  only  to  the  place  of  destination.** 
Brasheani  t.  Telegraph  Co.,  45  Mo.  App. 

There  are  aathoritles  which  take  a 
eon  tra  ry  vie  w  of  t  his  q  nestlun :  Telegrap  h 
Co.  V.  Henderson, S9  Ala.  510,7  South.  Rep. 
419;  Steveneun  v.  Telegraph  Co.,  16  U.  C. 
Q.  B.  530;  Qlven  v.  Telegraph  Co.,  24  Fed. 
Kep.  110.  In  the  case  last  cited,  Mr.  .Tns- 
tlee  Miller  aald :  **Nnr  do  we  see  that  It  Is 
the  duty  of  the  Western  Union  Telegraph 
Company  to  keep  the  eraplores  of  every 
OM  of  Us  offices  in  tbe  United  States  In- 
formed of  the  time  when  every  other  office 
uloses  tor  the  night.  The  Immense  num- 


ber of  these  offices  all  over  tbe  United 
States,  the  freqnent  changes  among  them 
as  to  the  time  of  closing,  and  tbe  prodl- 
glonsvolnmeof  awr!tt«i  bookonthlssnb- 
lect,  seem  to  maketbfs  onerous  and  Incon- 
venient to  a  decree  which  forbids  It  to  ba 
treated  as  a  duty  to  its  customers,  for 
neglect  of  which  It  must  be  held  liable  for 
damages."  We  do  not  concurlnthestati^ 
ment  that  oneronn  and  bunlensome  con- 
ditions vnuld  be  Imposed  upon  the  com- 
pany If  it  were  required  to  Inform  Its  cus- 
tomers of  the  ofHce  hours  and  delivery 
limits  of  the  delivery  office.  It  Is  a  well- 
knowo  fart  that  such  companleHhaverate 
books,  with  tbe  names  of  the  statlims  al- 
phabetically arranged,  which  Its  employes 
frequently  resort  to  before  they  accept  a 
message.  By  a  proper  designation  the 
office  hours  and  delivery  liniitH  of  each  sta- 
tion could  be  readily  indicated.  Such 
methods  are  applied  in  the  postal  services. 
Mr.  Thompson,  in  his  work  on  Electricity, 
(section  .SUO.)  says:  "Butltls  mere  Judi- 
cial assumption  to  say,  as  was  said  In  one 
case,  [Qlven  r.  Telegraph  Co.,snpra,lthat 
tbe  employes  In  a  telegrapb  office  are  nut 
required  to  know  the  hour  at  which  the 
office  of  a  company  in  another  city  closes. 
On  the  contrary,  it  Is  an  obvious  sugges- 
tion that  In  any  properly  regalated  tele- 
graph system  the  offices  would  be  claaal- 
fled,  and  there  would  be  a  uniform  time 
for  the  closing  of  those  In  each  class,  ai 
which  time  every  agent  receiving  dla- 
patches  would  be  apprised.  Itlsprobabia 
that  there  is  not  a  receiving  agent  In  the 
postal  telegraph  service  of  France  or  Ger- 
many that  does  not  know  tbe  hoar  of 
closing  of  every  office  In  the  republic  or 
empire.*  The  averment  here,  however,  la 
that  the  appellee  Informed  appellants* 
agent  at  Mt.  Carmel,  before  the  second 
message  was  sent,  of  the  existence  of  snch 
regulation.  Aa  be  was  specially  Intrusted 
with  the  manaKanient  of  the  business  at 
that  end  of  the  line,  hlsknowledgemust  bo 
deemed  the  knowledge  of  his  principals. 
Brannon  v.  May,  42  Ind.  93;  InsnranreCo. 
V.  Ulnealey.  75  Ind.  1.  That  part  of  the 
answer  that  is  addressed  to  the  fallore  to 
promptly  transmit  and  deliver  the  first 
telegram  Islnsutllclent.and  that  part  that 
la  addressed  to  the  failure  to  promptly 
deliver  the  second  telegram  Is  sufficient; 
but,  as  the  pleading  attempts  to  answer 
the  whole  complaint,  tbe  demurrer  should 
have  been  sustained. 

On  the  trial  of  the  cause  the  appellants 
prodnced  a  witness,  M.  F.  Hoskinson,  who 
testified  that  be  was  a  reeldent  of  Mt.Car* 
mel.  111.,  and  had  been  practicing  law  tor 
14  years,  and  was  then  the  county  Judge. 
Appellants  then  offered  to  show  by  him 
that  he  could  have  sued  out,  nnder  the 
laws  of  Illinois,  a  writ  of  attachment,  and 
attached  sufficient  property  of  the  said 
Davis  to  have  made  the  whole  of  appet 
lant'sdebt,  had  said  message  been  prompt- 
ly delivered;  that  he,  as  the  attorney  for 
appellants,  could  have  given  bond  and 
made  the  affidavits  for  a  writ  of  attaeb- 
nient  and  garnishment.  Tbe  appellee  otk 
Jected  to  this  testimony,  asslKning  as  a 
reason  for  its  inadmissibility  that  no  atat- 
ute  of  Illinois  had  been  pleaded.  The 
court  excluded  thia  testifflODj, and,  anions 
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other  things,  said,  In  tbo  presence  of  the 
]orj,  that  uo  Btatate  of  Illinois  had  been 

£ leaded.  To  these  reniarka  of  the  court 
I  the  presence  of  the  Jury,  the  appellants, 
at  the  time,  excepted.  The  court  seems 
to  have  based  its  rallng  upon  the  theory 
that  It  waa  neeeHsary  to  plead  the  atatate 
of  a  foreign  state  before  it  eonid  be  ii(l\ea 
In  evidence.  The  generul  rule  Is  thut, 
when  a  party  rellen  upon  the  statute  of  a 
forcigQ  state  to  give  blm  a  right  of  action 
or  ground  of  defeuse,  he  most  specially 
plead  and  prove  the  statute.  The  right 
of  action  declared  upon  In  plaintltTs  com- 
plaint Is  Dot  Kivon  by  a  lorelgn  statnte. 
The  right  to  recover  damages  (or  failure 
to  promptly  transmit  and  deliver  a  tele- 
graphic messnge  exists  independently  of 
any  statutory  enactment,  bat  such  right 
Is  specially  given  by  section  4177,  snpra. 
The  statutes  ol  Illinois,  if  they  were  prop- 
er for  any  purpose  in  this  case,  were  only 
evidence  tending  to  eBtabliah  appellants' 
right  of  recovery.  It  la  a  familiar  rule 
that  a  party  Is  not  required  to  plead  his 
evidence.  The  laws  of  a  state  to  whose 
courts  a  party  appeals  for  redress  furnish. 
In  all  cases,  prima  facie,  the  rule  of  deci- 
sion;  and  If  either  party  claims  the  bene- 
fit of  a  different  rule,  as  applicable  to  his 
case,  he  must  nver  and  prove  it.  Bu- 
chanan v.  Hobbard.  119  Ind.  187,  21  N.  K. 
Rep.  588.  Id  Crake  v.  Crake,  18  Ind.  15R,  it 
was  said:  "Where  a  right  Is  sought  to 
be  enforced  in  one  state  In  relation  to  a 
subject-matter  existing  In  a  foreign  state, 
and  no  foreign  law  Is  proved, and  nn  com- 
mon-law rale  ever  prescribed,  and  no  con- 
tract exists,  •  •  »  the  court  will  apply 
the  law  of  the  etate  Id  which  It  Is  slttlDg.^ 
The  law  of  the  sister  state  of  llllnolfl, 
both  statutory  and  common,  In  the  ab- 
sence of  any  showing  to  the  contrary,  la 
presumed  to  be  the  same  as  that  of  our 
own  stnte.  Hynes  v.  McDermott,  82  N. 
T.  41 ;  Des  Noyer  v.  McDonald,  4  Minn.  51.1, 
(Oil.  402;)  Cooper  v.  Reaney.  4  Minn.  528, 
(Oil.  413;)  Lewis  v.  Bosh,  50  Minn.  244,  15 
N.  W.  Rep.  118;  Draggoo  v.  (Jraham,  9 
Ind.  212.  It  would  seem  under  these  rules 
that  the  appellants  were  under  no  com- 
pulsion to  prove  the  statute  laws  of  Illi- 
nois, but  that  they  might  rely  upon  the 
laws  of  Indiana  without  proof.  Lawson, 
Exp.  Ev.  p.  B9.  If  the  appellee  desired  to 
Invoke  a  foreign  role  the  harden  rested 
npon  It  to  overthrow  the  presnmptlon. 
We  may  say,  en  passant,  that  the  unwrit- 
ten or  common  law  of  any  other  of  the 
United  States,  or  of  England,  may  be 
proven  by  parol,  by  persons  learned  In 
such  laws.  Section  476,  Rev.  St.  1881.  In 
England  this  rule  extends  to  the  written 
aa  well  as  thennwritten  laws.  Id  BaroD 
De  Bode's  Case.  8  Q.  B.  208,  a  Freoch  ad- 
vocate practicing  at  Straabur?  was  per- 
mitted to  depose  that  the  feudal  law  had 
beeD  put  au  end  to  In  Alsace  by  the  "tor- 
rent of  the  French  revolution,"  and  by  a 
decree  of  the  national  convention.  This 
rule  has  been  followed  In  that  country 
ever  since,  but  the  American  rule  is  less  lib- 
eral. It  requires  the  production  of  the 
written  law,  but  will  hear  parol  evidence 
of  experts  as  to  Its  Interpretation  and 
effect.  Section  477,  Rev.  St.  1881,  provides 
that:  "Ttaeexlstenceand  tenor  oreffect of 


the  laws  of  any  foreign  country  may  be 
proved  as  facts  by  parol  evidence ;  but.  If 
It  shall  appear  that  the  law  In  question 
Is  contained  In  a  written  statute  or  code, 
the  court  may.  In  its  discretion,  reject  any 
evidence  of  such  law  which  Is  not  accom- 
panied hyaeopy  thereof."  TbeappellaDts 
were  surely  entitled  to  show  that  they 
could  have  given  bond,  and  procured 
writs  of  attachment  and  garnishment, 
and  secured  their  debt  under  the  statutes 
of  Indiana,  without  pleading  the  statutes 
of  IIllnolH.  It  is  not  necessary  to  prove 
the  la  w  of  the  former.  Lawson,  Exp.  Ev. 
p.  59.  Jadgment  reversed,  with  Instme- 
tlons  to  sustain  the  motloD  for  u  new  tri- 
al, and  the  demurrer  to  the  amended  sec- 
ond paragraph  of  answer,  and  lor  further 
proceedings  lu  accordance  with  this  opin* 
ton. 


(7  Ind.  App.  US) 

IiAEB  warn  &  W.  B.  00.  V.  OIiABK. 

(Appellate  Court  of  Indiana,  Jnne  20,  1898.) 

Railhoad  Comfanibb  —  Fires  Set  as  Right  or 
Wat  —Action  pok  Dahaqes  —  SuvriciaHor  or 
Complaint— Qdbbtions  os  Apfbai.- Rkcobd— 
Bill  or  EzcEPriOMa. 

1.  In  an  action  against  a  railroad  company 
for  damaeea  caused  by  fire  set  bj  defendant  In 
weeds  which  it  negligently  permitted  to  ac- 
cumulate on  its  right  of  way,  and  which  fire 
defendant  negligentlj  permitted  to  escape  to 
plaintiff's  land,  it  is  not  necessarj  to  allege 
that  the  fire  was  caased  by  Bome  negllgrat  act 
or  defective  machinery  of  defendant. 

2.  Where  a  motion  to  make  the  complaint 
more  specific  is  not  made  a  part  of  the  record 

Sr  bill  of  exceptions  no  qnestion  as  to  such  mo- 
on will  be  considered  on  appeal. 

S.  Where  the  evidence  is  not  preswred  in 
a  Ml]  of  exceptions  the  snprane  court  cannot 
determine  whetha  or  not  the  damages  assessed 
are  excesBlve,  or  tlw  verdict  is  supported  bj 
the  eridenee. 

Appeal  from  circuit  court,  Fulton  coun- 
ty: A.  C.  Caproo,  Judge. 

Action  by  James  Clark  against  the 
Lake  Krle  &  Western  Railroad  Company 
to  recover  damages  cansed  by  Are  set  by 
defendant,  and  negligently  permitted  by  It 
to  escape  toplalntia'aland.  From  a  Judg- 
ment entered  on  the  verdict  of  a  Jnryin  fa- 
vor ol  plaintiff,  defendant  appeals.  Af- 
firmed. 

Packard  &  Packard  and  Hackedoru  ft 
Foote,  for  appellant.  Sam*l  Parker,  for 
appellee. 

QAVIN.  C.  J.  The  appellee  sued  appel- 
lant to  recover  damages  resulting  from  a 
fire  started  by  appellant  In  grass  and 
weeds  negligently  permitted  to  accumulate 
npon  its  right  of  way,  which  was  by  ap- 
pellant negllgencly  permitted  to  escape  to 
appellee's  land,  all  occurring  without  any 
contributory  negligence  upon  the  part  of 
appellee.  Itls  urged  thut  tiiecomplalnt  Is 
bad  for  want  of  averments  that  the  Are 
was  caused  by  some  negligent  act  or  de- 
fective machinery  of  appellant.  Such 
averments  are  unnecessary.  If  appellant 
set  flre  to  the  dry  grass  and  other  combua- 
tible  materials  which  It  bad  negligently 
suffered  to  accumulate  on  its  track  and 
right  of  way,  and  without  fault  on  appel- 
lee's part  negligently  permitted  such  flre 
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to  escape  to  hie  lande,  and  bum  aod  de- 
Btroj  hifl  property,  appellant  wonld  be 
liable  to  appellee  fur  bis  dumagea,  ^hetb- 
er  encb  fire  was  started  neffllgently  or 
otberwlee.  Railroad  Co.  v.  Juaea.  86  Tnd. 
486;  Bailf7ayC!o.  v.  Overnian, llu  lod.  638. 
10  N.  E.  Kep.  576;  Bdllway  Co.  t.  Hart, 
119  Ind.  273,  21  N.  E.  Rep.  763. 

Complaint  Is  made  of  the  action  of  the 
court  In  orerrallnp;  a  motion  to  make  the 
complaint  more  epecifle.  In  order  to  so 
pment  any  qoeatlon  opoo  this  ruling  ae 
to  enable  ne  to  consider  It,  the  motion 
should  have  been  bronght  into  the  record 
by  a  bill  of  ezceptiouB.  This  has  not  been 
done,  and  without  this  the  motion  Is  not 
properly  authenticated  as  a  part  itf  the 
record.   Elliott.  App.  Froc.  fi  814. 

The  oTerrnliDK  of  the  motion  for  a  new 
trial  iB  also  aiislgned  an  error.  TheeauseB 
urged  In  faror  of  a  new  trial  are  that  the 
damages  aseeBsed  are excesBlve,  and  that 
the  verdict  1b  not  Buatalned  by  the  evi- 
dence. A  transcript  of  evidence,  certified 
by  the  shortband  reporter,  Ib  attached  to 
the  transcript,  but  it  la  not  incorporated 
Into  aoy  bill  of  exceptions,  nor  is  there 
anything  In  the  record  which  purports  to 
be  a  bill  of  eiceptlons  signed  by  the  Judge. 
This  ts  absolutely  neeessary  in  order  to 
present  for  review  the  queBtlune  attempt- 
ed to  be  raleed.  Without  its  authentica- 
tion by  the  Judge,  the  stenographer's  re- 
port of  the  evidence  is  entirely  without 
force.  Elliott,  App.  Froc.  fi  821 ;  Railway 
Co.     Kane.  120  Ind.  140,  32  N.  B.  Bep.  80. 

Jndgraent  affirmed. 

(T  Ind.  App.  U7) 

LEMSTEB  V.  WARNER  et  aL^ 
(Appdlato  Court  of  Indiana.  June  20.  180S.) 

JUBISDIOTIOX  OK  APFBAIi. 

The  Jurisdiction  of  an  apDeal  In  an  ae- 
tton  to  set  aside  a  deed  as  frandalent,  and  sab* 
Jeet  the  land  to  the  psruieat  of  a  debt.  Is  In 
the  sapreme  court. 

Appeal  from  circuitconrt.Fortercounty. 

Action  by  Uenr;  Lemster  against  Eliia 
Warner  and  another.  Jndgmfiit  fur  de- 
fendants. Plaintiff  appeals.  Transterr^ 
to  the  supreme  court, 

W.  E.  Plnney,  for  appellant.  Jodss  A 

Jones,  fur  appellees. 

DAVIS,  J.  This  was  an  action  to  set 
aside  an  alleged  fruudulent  conveyance, 
executed  by  appellee  Warner,  to  appellee 
Merrill,  and  to  subject  the  real  estate  ttiere- 
in  described  to  the  payment  of  a  debt  ev- 
idenced by  a  note  executed  by  appellee 
Warner  to  appellant.  The  Jurisdiction  la 
In  the  supreme  court.  The  clerk  la  there- 
fore directed  to  transfer  the  cass  to  the 
docket  of  the  supreme  court. 


a  iDd-  App.  <26) 

INDIANA  FARMERS'  LIVB-STOCK 
INS.  CO.  v.  RUNDELL. 
(Appellate  Court  of  Indiana.  June  21,  1898.) 

Idvc-Sroox  iMSOR&Hoa— AotiON  on  FouoT— Am- 
awBB  —  Issnaa  lUiaan— Wiaaumaa  —  Bapu- 

SBKTATIONS. 

1.  An  faisnra&co  poIii7  on  a  stallion  imvld- 
od  tihat  the  poUey  was  issned  on  the  "warranr 

■  Tranefwred  to  Su^aoaa  OoorL  Baa  M  N.  a.  MMb 


ties  niade  In  the  application.**  uid  also  iwovld- 
ed  that  "tbia  policy  shall  be  void  if  any  mate- 
rial fact  or  drcnmstnnce  stated  in  writing  hai 
not  been  fairly  represented."  In  the  applica^ 
tion  the  assort  expressly  atated,  "I  warrant 
the  above  answers  to  each  of  uie  foregoing 
questions  to  be  true,"  and  yet  atlpulated  that 
he  hod  "in  no  wise  misrepreseuted  or  concealed 
any  fact  concerning  said  atock,"  Bdd,  that 
statements  in  the  application  as  to  the  value  of 
the  stallion,  service  fee,  number  of  marsB 
served  durinr  the  season,  and  the  nnmber  of 
eolta  obtained,  would  be  construed  as  repreaen- 
tationa,  the  role  bdn{C  against  the  constraction 
of  contradictory  provisions  ao  aa  to  impose  a 
nrarrantr  on  the  assnrad.  32  N.  E.  Bqp.  865, 
reversed. 

2.  An  answer  in  an  action  on  such  policy 
which  seta  np  a  general  denial,  a  breach  of 
warranty,  and  the  death  of  the  stallion  through 
aasured's  alleged  ne^Igence^  tenders  no  Issue 
in  relation  to  the  ftlsitj  or  matodality  of  mA 

On  rehearing.  Affirmed. 

For  dedalon  on  appeal,  see  88  N.  B.  Bep. 


DAVIS.  J.  This  was  an  action  on  a  pol- 
icy of  InsarBDce  to  recover  damages  for  the 
loss  sustained  on  nceoniit  of  the  death  of 
the  stallion  Insured  within  the  terms  of 
the  policy.  The  policy  was  issued  on  Feb- 
ruary 16, 1891,  and  was  a  renewal  of  a  for- 
mer policy.  The  cause  was  tried  by  the 
court.  On  the  facts  specially  found  con- 
cluslouB  o(  law  were  stated,  and  JadgniMit 
rendered  In  favor  of  appellee.. 

Concerning  the  statements  In  the  appli- 
cation and  the  finding  6t  (acts,  eonnsel  for 
appellant  Bay :  "Let  us  look,  then,  to  the 
application  In  this  case,  and  see  what  was 
represented  and  warranted  by  this  In- 
sured to  procure  this  insurance  policy. 
In  answer  to  the  Qrst  queatlun.  *  What  Is 
the  cash  ralne  of  stallion?'  his  answer  Is, 
* $900.00.'  In  answer  to  the  eighteenth 
question,  'State  service  fee,'  bis  answer  is, 
'$20.00.*  In  answer  to  question  19, 'How 
many  seasons  has  he  made  In  this  locali- 
ty?' he  answers.  'One.'  lo  answer  to 
question  20,  'Number  of  marea  served  last 
year,  and  number  of  coUb  obtained,  and 
what  waa  the  service  fee,*  he  answers 
*7— 5— $20;'  that  Is,  he  served  7  maree,  ut>- 
talned  5  colts,  and  the  service  fee  was  $20. 
—that  is,  $20  each.*  In  relation  to  and 
upon  the  several  points,  propositions, 
and  answers  In  the  application  above  r&. 
ferred  to  tbe  finding  of  the  court  la  as  fol- 
lows: "Thevalueof  the  horsetbe  court 
finds  to  be,  instead  of  $900,  only  $7IH>, 
when  Insured.  The  service  fee  of  tfaehorae 
lor  tb<>  year  1891  the  court  finds  to  have 
been,  Instead  uf  $20,  without  exception  to 
have  been  from  $10  to  $15,  and  never  aa 
high  aa  $20.  During  tbe  season  before,  uf 
180U,  Instead  of  serving  7  mares,  and  ob- 
taining 6  colts  at  $20  tor  each,  the  court 
finds  that  he  served  0  or?  mares,  and  got 
one  colt.  Nothing  is  found  as  to  price." 
Counnel  then  call  attention  to  the  terms  of 
the  applicatlno  and  policy,  which,  with 
others,  are  hprelnatter  recited,  and  insist 
that  the  stetements  and  answers  abovo 
Bet  out  constitute  warranties,  and  that 
on  account  of  the  breaches  thereof,  aa 
shown  by  the  finding,  the  policy  is  void. 

The  onljr  qoeotloD  presented  tor  our  con- 
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■Idf^ation  is  whether  the  policy  was  ren- 
dered Totd  by  reaaun  of  the  facta  fonod  by 
the  coort,  as  abo?e  quoted.  In  other 
words,  do  the  answers  to  the  qneetlons  In 
the  application,  to  which  we  hare  called 
attentiou,  conatltate  a  warranty,  aoder 
the  terms  of  the  contract,  to  be  literally 
and  exactly  fulfilled,  as  distinguished  from 
representations  which  most  he  substan- 
tially performed  in  all  matters  material  to 
thei-iek;  that  la.  In  matters  which  are  of 
essence  of  the  contract?  It  sbonld  be 
borne  In  mind  that  the  company,  tbrongh 
Its  attorneys,  officers,  or  agents,  prepared 
the  application,  (except  the  answers,)  and 
also  the  policy,  for  the  purpose,  the  court 
will  aseutne,  both  of  protecting  the  eom- 

f>any  against  frand  and  of  securing  the 
ust  rights  of  the  assured  under  a  valid 
contract  of  Insurance.  The  langnage 
which  the  court  is  required  to  Interpret  is 
tbe  lanRuage  of  the  company.  The  time 
of  making  the  contract,  tbe  situation  of 
tbe  parties,  together  with  all  the  circum- 
stances attending  the  transaction,  may, 
and  ordinarily  do,  have  mure  or  less  bear- 
ing npou  the  interpretation  and  construe 
tlun  of  the  contract.  It  Is  apparent  that 
when  the  application  was  made  in  Febrn- 
ary,  1801,  the  parties  understood  from  the 
answer  referred  to  that  five  of  the  mares 
served  by  said  stallion  during  tbe  preced- 
ing season  of  1S90  were  then  with  loal,  ns, 
In  the  ordinary  conrHeof  gestation  In  such 
cases,  the  colts  would  not.  as  the  result  of 
auch  servlcw,  bate  been  foaled  at  that  time. 
The  burden  was  on  the  appellant  to  show 
that  the  answers  of  the  assured  In  the  ap- 

Slication  were  untrue.  Association  r, 
rauman,  107  Ind.  28».  7  N.  E.  Hep.  2»3. 
The  basis  of  the  argument  of  counsel  for 
appellant  Is  etatPd  In  their  own  language 
as  follows:  "The  facts  of  his  value,  that 
tebad  madeastand  +h4  preceding 'iteaaon,' 
and  had  been  soccessful  In  producing  foalii 
In  Ave  of  seven  opportunities,  and  that 
his  services  commanded  the  fee  of  S20  (or 
each  service,  all  entered  and  went  largely 
to  make  up  the  character,  the  quality,  and 
Insurable  value  of  the  animal  as  a  breed- 
log  stallion.  To  have  been  false  In  any 
one  of  these  answers,  and  especially  as  to 
bis  success  In  producluR  foals,  and  as  to 
what  hissetvices  commanded,  wasenough 
to  have  rendered  this  policy  void;  bnt 
when  we  see  from  the  flndings  that  each 
and  all  of  them  were  false,  and  were  so 
framed  and  set  out  In  tbe  recnrd,  and 
alongside  tbe  warranties  themselves,  we 
are  driven  to  the  conclusion  that  the  court 
-erred  In  stating  Its  conclusions."  There 
la  no  flnding  whatever  as  to  the  fee 
charged  for  the  reason  of  18-90.  When  the 
apeclal  flndlnx  of  facts  as  tu  a  material 
point  Is  not  Tnlt  and  complete.  It  Is  deemed 
to  be  adverse  to  tbe  party  on  whom  tbe 
burden  of  the  Issue  rests.  Vinton  v.  Bald- 
win. 95  Ind.  433;  Bank  v.  Dolen,  121  Ind. 
SOl,  28  N.  E.  Rep.  146;  Yerkes  v.  Sabln.  97 
Ind.  HI;  Town  of  Freedom  v,  Norris,  128 
Ind.877,384,27N.K.Rep.869.  Whether  the 
questions  and  answers  should  be  con- 
strued as  referring  to  the  numberot  mares 
with  foal  or  as  to  the  number  of  colts 
foaled  Is  not.  In  tbe  view  we  have  taken 
of  tbe  case,  a  matter  of  vital  Importance. 
It  mast  be  understood  from  the  flnding 


of  tbe  I'ourt  that  one  colt  only  was  foaled 
In  1S91,  as  tbe  result  of  tbe  serrlces  of  tbe 
Insured  stallion  In  1890.  The  answers  as 
to  tbe  number  of  mares  served,  and  tbe  fee 
for  such  service  in  1890.  under  the  authori- 
ties, therelore,  so  far  as  the  consideration 
of  the  questions  In  this  case  Is  concerned, 
must  be  regarded  as  true. 

ConstruinK  tbe  questions  and  answers 
in  the  application  as  a  statement  that  the 
stallion  had  daring  tbe  season  of  1890 
served  seven  mares  at  $20  each,  and  as  the 
result  ofsncta  service  five  of  tbem  were 
then  with  foal,  what  Is  the  effect  of  the 
flnding  that  the  stallion  had  in  fact  got 
one  colt?  Under  tbH  view  most  favorable 
to  appellant,  the  alleged  breach  of  tbe 
warranty  or  representation,  as  the  same 
may  be  hereinafter  determined,  on  which 
the  principal  contention  of  appellant  Is 
predicated.  Is  that  one  colt  was  got  by 
said  stallion  Instead  of  five.  It  Is  well 
settled  that  the  policy  and  application, 
when  the  latter  Is  made  a  part  of  tbe 
former,  must  be  construed  together  as 
one  contract,  and  that  statements  and 
answers  will  not  be  construed  as  war- 
ranties when  the  context  and  language  of 
the  writings  Justify  construing  the  same 
as  representations.  In  short,  in  sucb  con- 
structlon  the  courts  will  be  liberal.  In 
order  to  give  the  poliuy  effect,  rather  than 
to  make  It  void.  Insurance  Co.  v.  Haie- 
lett,  105  Ind.  212,  216.  4  N.  E.  Hep.  682; 
Hoolor  r.  Insurance  Co.,  Ill  0.  8.  885. 4 
8np.  Ct.  Bep.  4<{6;  National  Bank  v.  In- 
surance Co.,  95  n.  S.  678.  The  language 
used  in  the  application  and  policy  in  this 
case,  as  hereinafter  shown,  construes  tbe 
statements  In  the  application  as  repreeen- 
tatinns,  terms,  and  conditions,  and  also 
seeks  to  construe  them  as  warranties, and 
tbls  Inconsistency  renders  the  contract 
capable  of  two  constrnetlons,  and  re- 
quires the  court  to  give  Itench  a  one  as 
will  be  most  favorable  to  the  assured. 
In  the  language  of  Justice  Harlan:  "We 
rest  the  conclusion  already  Indicated 
. upon  the  broad  ground  tbat  when  a 
policy  of  inanranee  con  tains  contradictory 
provisions,  or  has  been  so  framed  as  to 
leave  room  lor  construction,  rendering  It 
doubtful  whether  tbe  parties  Intended  the 
exact  truth  of  the  applicant's  statements 
to  t>e  a  condition  precedent  to  any  bind- 
ing contract,  tbe  court  should  lean 
against  tbat  construction  which  imposes 
upon  the  assured  tbe  obligation  of  a 
warranty."  National  Baok  r.  Insurance 
Co.,  supra.  In  tbls  connection  we  call 
attention  to  the  fact  that,  while  the 
policy  provides  that  it  Is  Issued  on  the 
'warranties  made  in  the  application," 
and  that  In  the  appllcntiun  tbe  assured 
expressly  states.  **I  narrant  the  above 
answers  to  each  of  the  foregoing  ques- 
tions to  be  true."  yet  It  also  Is  stipulated 
In  the  application  that  the  assured  has 
"la  no  wise  misrepresented  or  concealed 
any  fact  conrernlng  said  .stock;"  and  it 
Is  further  provided  In  tbe  policy  that  "  this 
policy  shall  be  void  If  any  material  fact 
or  circumstance  stated  In  writing  has  not 
been  fairly  represented;"  also.  In  sut>- 
atance,  that  If  tbe  value  of  tbe  atallion 
shall  be  leas  than  tbe  amount  stated  In 
the  appUeatloa,  the  liability  ol  the  com* 
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pany  sball  be  aecertalned  on  a  nertaln 
ratio;  also  that  "tbia  policy  la  made  and 
accepted  In  reference  to  the  furegolnic 
ternia  and  conditions and  also  "all 
fraud,  or  attempt  at  Iraod,  by  false 
BWAurlng  or  otherwise,  shall  canse  a  for- 
feltare  of  all  claiins  of  this  company  nader 
the  policy."  If  It  was  the  purpose  of  the 
company  to  secure  a  warranty  of  the  cor- 
rectness of  each  statement  of  the  appli- 
cant, why  (lid  It  not  stop  with  the  ex- 
press declaration  of  a  warranty?  Why 
(lid  the  company  go  further,  and  tnpor- 
poratelnto  the  policy  a  provision  for  Its 
annulment  In  the  event  "any  material 
tact  or  circumstance  stated  In  the  wrltlugf 
has  nut  been  fairly  representeil,"  and 
other  similar  stipulations?  National 
Bank  v.  Insurance  Co.,  supra.  The  lan- 
gua^of  Justice  Harlan  In  another  case 
U  appropriate  In  this  connection,  and  we 
qaote  as  follows:  "Thus  we  have  one 
part  of  the  contract  apparently  stipulat- 
ing for  a  warranty,  while  another  part 
describes  the  statements  of  the  asHnred  as 
represf^ntatlone.  Thedonbt  as  to  the  In- 
tention of  the  parties  most,  according  to 
the  settled  doctrines  of  the  lav  of  Insur- 
ance, recognised  in  all  the  adjadged  cases, 
be  resolved  against  the  party  whose  lan- 
goage  it  becomes  necessary  to  interpret. 
The  construction  must  therefore  prevail 
which  protects  the  Insured  against  the 
obligations  arising  from  a  strict  war- 
ranty." Moulor  v.  Insurance  Co.,  supra. 
The  conclusion  which  we  have  indicated 
la  also  In  harmony  with  and  supported 
by  the  decision  of  our  own  supreme  court. 
R<iger8  T.  Insurance  Co.,  121  Ind.  67C,  23 
S.  E.  Rep.  498;  Pickel  v.  Insurance  Co., 
119  Ind.  291.  21  N.  £.  Rpp.  80S;  lasurance 
Co.  V.  Pickel,  119  Ind.  155,  21  N,  E.  Rep. 
546;  Fitch  v.  Insurance  Co.,  69  N.  T.  f)57: 
Insurance  Co.  t.  Uaielett,  105  Ind.  212,  4 
N.  E.  Rep.  683.  In  the  Roieeni  Case,  supra, 
Judge  Olds,  Bpeaklng  tor  the  court,  says: 
"It  Is  expressly  stated  In  the  policy  that 
the  insurance  Ms  based  upon  the  repre- 
sentations'contained  in  the  application. 
The  language  used  in  the  application  and 
In  the  pulley  construes  the  statements  In 
the  application  as  represeutationa,  but 
also  seeks  to  construe  them  as  war- 
ranties. It  Is  a  well-recognlsed  rule  of 
construction  that  when  the  language 
Q8«>d  in  a  policy  Is  capable  of  two  con- 
structions tho  one  most  favorable  to  the 
asBured  shall  be  given  to  it;  bnt  the 
appellee  In  this  case  seeks  to  place  a  nur* 
row  eunstrnetlon  on  the  langiiage  used, 
and  the  construetloo  most  favorable  to 
itself."  The  statements  in  the  applica- 
tion and  policy  In  this  case  cannot  be  con- 
strued as  warranties,  ani  the  policy  Is 
therefore  not  void  on  account  of  any 
breach  of  warranty.  In  the  decisions  re- 
lied on  by  appellant,  the  statements 
therein  In  question  In  the  respective  cases 
were  by  the  clear  and  express  terms  of 
tbe  eontracts  made  warranties.  Insur- 
ance Co.  r.  Ulller,  89  lad.  475;  Insurance 
Cannoo.  48  lud.  389;  Insurance  Go. 


V.  Benton,  87  Ind.  ISS.  In  the  last  cfuw 
dted  the  court  says:  "While  a  war- 
ranty relating  to  an  existing  tact  must  be 
literally  trne.  or  the  policy  does  not  at- 
tach, that  which  is  promissory  la  Ita 
nature  is  not  so  strictly  construed.  In 
the  later  cases  it  has  been  held  sufficient  If 
substantially  true  or  performed.  •  •  • 
Warranties  cannot  be  deviated  from  In 
tbe  smallest  particular,  whether  material 
or  Immaterial;  but  the  Insured  is  not 
answerable  on  account  of  represrata- 
tloDs,  unless  they  differ  In  material  re- 
spects from  the  troth,  or  are  departed 
from  in  a  material  manner."  The  forego- 
ing cases  correctly  enunciated  the  law 
applicable  to  tbe  facts  therein,  but,  as  we 
have  seen  In  this  case,  the  appellant  mis- 
construes the  force  and  effect  ol  the  state- 
ments and  answers  which  enter  Into  tho 
contract,  and  therefore  the  rule  relied 
upon,  and  the  able  argument  of  counsel  la 
support  thereof,  do  not  apply  to  tbe  case 
In  hand.  When  the  statements  under 
consideration  areconatrued  as  representa- 
tions, what  Is  the  effect  of  such  repre- 
sentations oo  tbe  policy  A  representa- 
tion, "It  falseand  material  to  the  risk," 
renders  tbe  contract  void.  May,  Ins.  { 
181.  Tbe  same  author  also  says:  "So  an 
agreement  that  tbe  falsity  ot  any  stat^ 
ment  In  tbe  application  shall  avoid  the 
policy  exclndea  from  the  court  or  Jury  tbe 
question  of  its  materiality."  Section  InS. 
In  addition  to  the  statements  to  which 
we  have  called  attention,  It  is  provided  lo 
the  application  "that  the  policy  to  be 
Issued  hereon  shall  be  based  entirely  upon 
the  answers  contained  in  the  applicet- 
tion,"and  In  tbe  policy,  in  the  same  sen- 
tence in  which  It  Is  stipulated  that  "this 
policy  shall  be  void  If  any  material  fact  or 
circumstance  state:!  in  writing  has  not 
been  fairly  represented,"  It  la  stated  In 
conclnslon,  "or  If  any  of  tbe  answers  con* 
talned  In  tbe  application  upon  which  this 
policy  was  Issued  shall  be  found  to  be 
untrue."  It  the  question  was  presentecl 
by  any  issue,  the  same  rule  of  constroc- 
tlon  heretofore  stated  would  govern  this 
branch  ot  the  case. 

The  answer  In  this  case  Is — First,  a  gen- 
eral denial;  second,  a  breach  of  the  war- 
ranty;  and.  third,  the  death  of  the  stal- 
lion on  account  ot  alleged  negligence  on 
the  part  ot  the  assured.  These  answer* 
do  not  tender  any  Issue  In  relation  to 
either  the  falsity  or  materiality  of  the 
representations,  and  therefore,  while  wa 
have  been  much  Impressed  with  tbe  argu- 
ment of  the  learned  counsel  for  appellant 
In  relation  to  the  falsity  and  materiality 
ot  the  answers  to  which  attention  baa 
been  Invited,  the  Investigation  ot  these 
questions  could  not  be  productive  of  any 
good.  There  is  no  flndiag  tending  to  sop- 
port  the  third  paragraph,  and  the  only 
quHStlon  properly  presented  arises  on  tbe 
second  paragraph,  In  relation  to  the  al- 
leged breach  ot  the  warranty,  which  we 
buve  hereinbefore  discussed  and  decided. 

Judgment  affirmed. 
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DAVIS  et  «].  r.  ELUOTT  et  aL 
(Appelate  OoQTt  of  lodiaua.   June  21,  1893.) 
Ubchasics*  Libns — Leasehold. 

The  interest  of  a  purchaser  nnder  a  con- 
tract providing  for  forreitnre  on  default  in 

Suyment  is  not  a  "leasehold,"  within  Elliott's 
upp.  {  1706,  relative  to  mechanics*  liens,  pro- 
TidiuK  that,  where  the  owner  has  only  a  lease- 
hold intttest,  the  lien,  m  far  a*  oonoerna  tha 
bnildins  erected  by  the  lienholdo:.  Is  not  Im- 
paired Dj  the  forfeiture  of  the  lease  for  rent 

Appeal  from  circait  court, Elkhart  coun- 
ty; J.  M.  Vanfleet,  Jud^. 

Action  by  JobD  G.  Davla  and  otbera 
aKalnat  Marlon  17.  Blllutt  and  others  to 
enforce  a  mechanlca*  lien.  Jadgment  for 
defendants.   Plalntilb  appeal.  AOlrmed. 

Chamberlain  &  Turner,  for  appellants. 
Osborne  &  Zook,  (or  appellees. 

GAVIN.CJ.  TheappelleeConnezeented 
to  EUliott  a  title  boadfor  a  certain  vacant 
lot,  for  which  Elliott  was  to  pay  In 
monthly  iDstallmentB.  By  the  terms  of 
the  contract,  time  was  made  of  theeeaence 
of  the  contract,  and  It  was  proTlded  that, 
npon  default  ot  any  payment.  **  this  con- 
tract shall  be  and  become  absolutely  ncU 
and  void  as  to  the  rights  of  said  second 
party,  [Elliott,]  and  said  first  party  shall 
be  relieved  herefrom,"  without  any  liabil- 
ity upon  thn  part  t>t  Conn  to  repay  any 
moneys  paid.  In  such  event,  rieht  of  pos- 
neeslon  of  the  realty  and  all  improvements 
thereon  was  to  vest  immediately  In  Conn. 
Elliott  took  pusaesslon.  and  moT«a  npon 
the  lot  an  old  house  from  Conn'<  farm. 
This  house  be  repaired,  and  also  erected  a 
small  stable  on  the  lot.  For  these  im- 
prorements,appellants  furnished  material 
and  did  work,  after  which,  in  due  time, 
tb«y  filed  notice  ol  a  mechanic's  lien  on 
the  lot  and  bnlldlngs.  EUlott  paid  noth- 
Inir  whatever  oo  the  lot,  and  )u  nine 
months  Cnnneommenced  suit  In  ejectment, 
and  recovered  possession  of  the  property, 
and  afterwards  sold  it.  Appellants  proee- 
eated  this  action  to  enforce  their  lieu. 

Section  1706,  ElUntt's  Supp..  makes  this 
provision  concerning  mechanlca'  liens : 
"  Where  the  owner  haa  only  a  leasehold  In- 
terest, or  the  land  Is  Incamtwred  by  mort- 
gage, the  lien,  so  far  as  concerns  the  build- 
ing erected  by  said  llenholder.  is  not 
impaired  by  the  forfeiture  of  the  lease  for 
rent  or  the  foreclosure  of  the  mortgage." 
Prior  to  the  enactment  of  this  statute,  it 
was  well  established  that  the  rights  of  the 
bolder  ol  a  meebante'a  lien  were  subor- 
dinate to  the  rights  ot  a  prior  mortgagee, 
«ad,  an  against  a  landlord  or  a  vendor  by 
a  title  bond,  extended  no  farther  than  the 
rights  of  the  lessee  or  vendee.  Hopkins  t. 
Hudson,  1U7  lud.  191.  8  N.  B.  Rtip.  01;  As- 
sociation r.  Spears,  116  Ind.  297,  17  N.  E. 
Rep.  570:  Neetey  v.  Searlgbt.  US  Ind.  S16. 
16  N.  E.  Rep.  698;  Close  v.  Hont.  8  Blackt. 
264;  Bishop  r.  Boyle,  9  Ind.  169;  Haneh  v. 
Ripley.  127  Ind.  161.  26  N.  E.  Rep.  70;  PbU. 
Mech.  Liens.  $  287. 

Counsel  for  appellants,  however,  insist 
that  by  this  statute  the  law  has  been 
changed,  and  they  are  entitled  to  alien 
against  the  bnlldlngs,  although  not 
against  tha  land.  They  urge  that  they 


can  see  no  reason  why  the  legislature 
should  give  the  mechanic  a  lien  on  the 
bnlldingB  as  against  a  prior  mortsagee  or 
a  lessor  by  an  ordinary  lease,  and  not  as 
against  the  vendor  by  executory  contract. 
While  this  proposition  might  well  be  an- 
swered in  the  affirmative,  still  the  rights 
of  parties  are  to  be  determined,  not  by 
what  the  legislature  might  well  have  done, 
but  by  whet  tt  has  actnally  done.  It  Is 
urged  that  the  terra  "leasehold,"  as  used 
in  this  statute,  "sbonld  be  so  construed 
by  tbia  court  as  to  Include  eases  like  the 
one  In  question,  construing  the  word  to 
have  a  broad  enough  signiflcance  to  cover 
any  case  where  the  party  was  in  lawful 
possession  ot  the  real  estate  under  a  con- 
tract for  the  sale  of  lands  or  otherwise." 
No  authority  Is  cited  In  support  of  this 
proposition.  Nor  do  we  deem  tbe  court 
Justlfled  In  giving  to  tbe  term  "leasehold" 
any  such  a  broad  interpretation.  To  do 
so  would  be  doing  the  extremest  violence 
to  tbe  provisions  of  the  statute.  It  Is  the 
province  ot  the  legislature,  and  not  of  the 
court,  to  define  the  cases  in  which  a  first 
lien  shall  attach  to  the  buildings.  This 
the  legislature  has  done,  In  language  plain 
and  unambiguous,  leaving  no  room  for 
Judicial  construction.  The  word  used  is 
one  in  common  use,  the  meaning  ot  which 
la  generally  understood  both  by  members 
of  tbe  legal  profession  and  otbera.  The 
right  created  by  the  contract  in  this  case 
is  entirtfly  destitute  of  any  characteristic 
featureotaleaaeholdlnterest.  It  is  simply 
an  executory  contract  ol  purchase  and 
sale;  only  this,  and  nothing  more. 
Whether  or  not  a  purchaser  under  a  title 
bond  might  acquire  an  equitable  Interest 
in  the  land  which  would  be  liable  to  a 
mechanic's  lien,  not  with  s  tan  ding  forfeltu  re 
clauses,  is  a  question  not  presented  for 
our  determination  here.  The  relief  sought 
by  appellants  Is  the  right  to  subject  to 
their  Hen  the  building  fund  from  Conn's 
claim.  This  they  cannot  do.  not  becanw 
the  Judgment  rendered  in  favor  of  Conn  In 
the  action  to  which  they  were  not  parties 
operates  as  an  adjudication  against  them, 
but  because  all  the  evidence,  when  consid- 
ered together,  fails  to  show  that  they 
have  any  claim  anpertor  to  Conn's  right 
to  both  the  land  and  the  bnlldlngs  which 
are  a  part  of  the  land.  Callaway  v.  Free- 
man, 29  Ga.  408;  Logan  v.  Taylor,  20 
Iowa,  297;  English  v.  Fuote,  8  Smedes  & 
M.  444.  Neither  section-  226,  Pltil.  Mech. 
I/Iens,  nor  tbe  case  of  King  v.  Smith, 
(Minn.)  44  N.  W.  Bep.  65,  cited  by  counsel, 
lend  any  support  to  the  proposition  that 
appellanta  have  any  right  superior  to 
Coan.  Judgment  affirmed. 


  (7  Ind.  App.  mi 

"WBSSBILESR  v.  BARB  et  at 

(Appellate  Court  of  Indiana.  June  21,  1893.) 

Noras— CoirsiDBRATION—FoBO  BUT— NoTioa— 
PRIKOIPAE.  AHD  AOBNT—EraOPPHU 

1.  In  an  action  against  the  prindpal  and 
sureties  on  a  note,  the  septmtte  answer  ot  one 
of  the  sureties  that  he  executed  the  note  with- 
out any  consfdmtitKi  moving  to  him  is  bad,  it 
making  no  dlflwence  who  received  the  buefit 
thweoL 
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2.  The  fact  that  the  payee  of  a  note  oc- 
casionally saw  one  of  the  sureties  thoreon,  and 
did  not  mention  the  fact  to  him  that  he  had  a 
note  with  bis  dgnatore  thoreon,  is  not  proof 
that  he  received  the  note  knowing  such  signa- 
ture to  be  a  forgeiT. 

8.  Though  the  payee  of  a  note  told  the  mak- 
er to  set  a  certain  person  as  snretr  thereon, 
this  would  not  constitute  the  maker  the  payee's 
agent,  so  as  to  charge  the  payee  with  notice 
that  ue  signature  of  such  person  was  a  forgear. 

4.  The  mak^  of  a  note  is  estopped  to  al- 
lege that  the  payee  is  not  the  real  party  in 
interest,  aod  that  the  money  for  which  it  was 
given  belonged  to  some  one  dse. 

Appeal  from  circuit  conrt,  Whitley  coun- 
ty; J.  W.  Adair.  JudKe. 

Action  by  Tbomaa  A.  Wheeler  agalnflt 
JoHhua  Simon  and  Barr  and  Orndorf. 
Jnd|j:nient  for  defendaats  Barr  and  Orn- 
dorf. Plaintiff  appeals.  Bevereed. 

Arthur  &  WurstbauKh  and  Schuyler  A. 
Haas,  tor  appellant.  Marshall  &  McNag- 
ney,  for  app^leea; 

REINHABD,  J.  The  appellant  Boed 
Joshua  jSimon,  principal,  and  the  appellees 
Barr  and  Orndurt,  sureties,  on  a  promis- 
aory  note.  Simon  made  no  appearance, 
and  Judgment  was  rendered  af^alnat  him 
npoD  default.  Barr  filed  an  answer  of  non 
est  factum,  and  also  a  cross  complaint 
asking  the  cancellation  of  the  note  In  so 
far  as  it  affected  bim.  Orndorfflled  an  an- 
swer In  one  paragraph,  to  which  n  demur- 
rer was  sustained,  wbereupon  ho  filed  an 
amended  answer  In  three  paragraphs. 
The  appellant  demurred  separately  to  each 
paragraph  of  this  amended  answer.  The 
demurrer  was  overruled  as  to  the  first  and 
second  paragraphs  and  susCained  as  to 
the  third,  and  proper  exceptious  were  re- 
served upon  these  rulings.  Orndorf  also 
filed  a  cross  complaint,  to  which  a  demur- 
rer waa  overruled  by  the  court,  and  an  ex- 
ception takenby  tbeappellant.  Thecaase 
was  pvt  at  Iseae  by  the  filing  of  the  appel- 
lant's replies  to  the  answers,  and  answers 
to  the  cross  coraplalnts  of  the  appellees, 
Barr  and  Orndurf.  There  was  a  trial  by 
the  court,  and  finding  for  the  defendants 
below,  who  are  the  appellees  here.  Ap- 

Eellant'a  motion  for  a  new  trial  having 
een  overruled,  lAe  court  rendered  Jodg- 
ment  upon  the  finding. 

Error  Is  predicated  upon  the  OTerrnllnE 
of  the  demurrer  to  the  amended  answer  of 
appellee  Orndorf.  It  reads  as  follows: 
"And  for  farther  and  second  paragraph  of 
answer  the  defendant  Orndorf  says  be  ex- 
ecuted the  note  sued  on  without  any  con- 
sideration whatever  to  blm  moving, 
wherefore  be  prays  judgment."  Anderson 
V.  Meeker,31  Ind.215.  wasa  snit  on  a  note 
against  the  maker,  who  answered  "that 
the  defendant  received  no  consideration 
for  the  note."  The  trial  court  sustained 
a  demurrer  to  tbis  answer,  and  the  su- 
preme court  sustained  the  ruling,  saying: 
"The  issue  tendered  by  theparagrapb  was 
personal.  II  the  note  whleh  was  executed 
by  the  appellant  had  a  consideration  to 
support  it,  tbat  was  sufficient,  whether 
received  by  the  appellant  or  some  one  else 
with  his  consent."  Blngbam  v.  Kimball, 
88  Ind.  lAi,  was  an  action  t>n  a  promissory 
note.  The  defendant  answered  that  the 


note  waa  given  by  the  defendant  to  the 
plaintiff  "without  any  conalderation  of 
any  kind  to  this  defendant."  The  conrt 
sustained  a  demurrer  to  this  answer,  and 

the  ruling  was  affirmed  on  appeal.  The 
supreme  court,  in  passing  upon  the  ttues- 
tlon,  said:  **It  was  not  necessary  that  the 
consideration  fur  the  note  should  pass  to 
the  defendant.  The  consideration  mast 
be  some  benefit  to  the  party  by  whom  the 
promise  Is  made,  or  to  a  third  person  at 
his  Instance,  or  some  detriment  anstained 
at  the  tnatnnce  ol  the  party  promising  by 
the  party  In  whose  faror  the  promineit 
made."  In  Moyer  v.  Brand.  102  Ind.  301. 
26  N.  £.  Rep.  125,  the  action  wasun  a  joint 
promissory  note.  One  uf  tbe  defendants 
answered  "  that  as  to  him  It  was  executed 
withoat  any  consideration  whatever." 
To  this  anawer  a  demurrer  was  sustained. 
Thejndgment  was  reversed  upon  this  rn|- 
ing,  the  supreme  court  distiuKnlshlng  tbr 
two  cases  first  above  cited  from  theoue 
then  under  consideration,  upon  the  ground 
that  the  answer  in  the  last  case  was 
broader  than  those  In  the  others,  and  was 
equivalent  to  an  averment  tbat  tbe  note 
was  executed  without  any  consideration 
whatever,  while  the  other  answers  limited 
the  averment  of  no  consideration  to  ttie 
person  of  tbe  pleader  exclusively.  Tlie 
cases  first  cited  are  in  the  last-named  esse 
conceded  to  declare  the  taw  correctly,  ana 
we  think  they  cover  the  case  now  under 
consideration.  Whether  there  was  a  con- 
sideration moving  to  tbe  appellee  On- 
dor!  or  not  Is  Immaterial.  If  there  was  a 
riafffclent  consideration  for  tbe  oote, 
whether  the  saraemored  to  Orndorf  or  tlie 
principal  maker  or  any  other  person,  it  is 
all  the  law  requires.  Hee,  also,  Work,  Pr. 
§600,  Wr  are  therefore  Impelled  to  tbe 
concIUHion  tbat  the  court  erred  iu  overrul- 
ing tbe  demurrer  to  this  paraimiph  ol  tbe 
answer. 

It  Is  further  Inalated  that  tbe  finding  fe 
not  sustained  by  the  evidence,  and  tbte 
question  la  properly  presented  by  the  rec- 
ord. The  first  paragraph  uf  Orndorfs 
amended  answer  alleges  that  Orndorf 
signed  the  note  as  cosurety  with  Barr, 
and  under  tbe  bell^  and  upon  the  repre- 
sentation of  the  appellant  that  Barr 
signed  It  also,  bat  tbat  aa  to  Barr  it  was 
a  forgery;  that  Simon,  the  principal, 
maker  of  the  note,  was  the  brother-ln-lair 
and  agent  of  tbe  appellant  to  proeare  tbe 
signatures  of  Barr  and  Orndorf,  and  knew 
before  Its  delivery  to  blm  that  Barr  did 
not  execute  tbe  san^e,  and  that  Orndorf 
only  signed  tbe  note  on  tbe  faith  of  Barr's 
signature  thereto.  By  reason  of  these 
things  It  is  averred  that  tbeeonslderatloD 
has  failed,  etc.  Appellant  strenuously 
contends  that  there  is  no  evidence  what- 
ever to  sustain  these  averments  as  to 
knowledge  on  bis  part.  This  anfffer 
raised  nn  affirmative  Issue  on  tbe  part  ol 
Orndorf,  and  he  assumed  tbe  burden  of 
proving  tbo  material  averments  thn* 
pleaded.  It  tbeappellant  accepted  thenote 
without  notice  of  the  forgery,  Omdorr  U 
bound  b.v  his  signature,  notwithatandlng 
tbe  fact  that  the  name  of  Barr  had  been 
forged,  and  Orndorf  signed  the  note  in  the 
belief  that  Barr's  aignatnre  was  genjine. 
Helms  v.  Agricultural  Co.i  78  Ind.  3!&- 
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Hunter  t.  Pltimaurlce.  102  tnd.  449,  2  K. 
E.  Bep.127;  Schmidt  v.  Areher,  113  Ind. 
366, 14  N.  £.  Bep.  54».  We  Have  carafnlly 
exftmlned  the  entire  evidence  In  tbiR  case, 
and  bflve  failed  to  0nd  anything  whatever 
front  which  the  trial  court  coald  haveleglt- 
Imately  Inferred  that  the  appelltint  had 
any  knowledKe  or  notice  of  any  kind  that 
Uarr  bad  not  signed  the  note.  The  fact 
that  the  appellant  occasionally  saw  Barr 
before  and  alter  the  note  was  executed, 
aud  did  not  notify  him  that  he  had  a  note 
with  Ills  signature  to  It.  cannot  bacon- 
fl trued  as  sufficient  proof  that  appellnDt 
badfluch  notice  when  he  accepted  tbenote. 
There  wan  no  attempt  to  prove  any  ad- 
mlasloD  on  the  part  of  appellant,  either 
by  hlH  Hilence  when  Hpoken  to  upon  the 
subject  of  the  alleged  forgery,  or  by  any 
statement  of  his  own.  So  far  as  the  evi- 
dence shows*  the  sabject  wna  never  men- 
tlun^d  or  dlscnssed  with  appellant  or  In 
his  presence  or  hearing,  nor  Is  it  claimed 
that  appellant  ever  made  such  an  admls- 
hIou  to  any  one.  It  cannot  be  true  that  a 
party  holding  the  note  of  another,  or 
abont  to  receive  such  note,  is  required  tu 
notlly  him  thereof,  and,  failing  to  do  so, 
that  be  may  be  estopped  from  afterwards 
eollectlng  euch  note.  Nor  do  we  eee  how 
the  failure  to  mention  the  fact  cuold,  un- 
der the  circumstances,  be  taken  as  an  ad- 
mission, or  even  an  indication,  that  the 
bolder  knew  the  maker's  signature  to  be 
a  forgery.  Nor  1h  there  In  the  record  any 
evidence  tending  to  prove  an  agency  upon 
the  part  of  Simon,  the  principal  maker  of 
the  note,  for  the  appellaat,  the  payee,  aa 
alleged  in  Urndort's  answer.  The  an.)wer 
avera  that  Simon  was  the  brother-in-law 
and  agtrnt  of  appellant  in  procuring  the 
signatures,  and  bad  full  knowledge  ut  the 
forgery  when  the  note  was  taken.  The 
evidence  shows  wfthont  contradiction 
that  Simon  married  a  alece  of  Wheeler, 
and  sustained  no  other  relationship  to 
htm;  that  Simon. wishlngto  borrowsome 
money  of  appollunt,  tent  btm  tbe  note, 
with  his  own  name  npnn  It  and  those  of 
Barr  and  Orndort,  and  that  Wheeler  ac- 
cepted the  note  and  sent  blm  tbe  money. 
There  Is  some  testimony  tending  to  show 
that  Simon  was  then  Insolvent,  and  that 
appellant  knew  It,  bnt  we  do  not  see  bow 
an  inference  could  be  drawn  from  thi« 
either  that  Simon  was  the  agent  of  Wheel- 
er, or  that  Wheeler  knew  or  bad  good  rea- 
son to  believe  that  the  name  of  Barr.  one 
of  the  supposed  sureties,  was  not  genuine, 
but  had  been  forged.  Bnt,  conceding  that 
Wheeler  had  requested  Simnn  to  procure 
Barr  as  a  surety,  and  Simon,  Instead  of 
doing  so,  had  forged  Barr's  name  to  the 
note,  this  would  not  constitute  Simon  tht> 
agent  of  Wheeler,  so  as  to  charge  tbe  lat- 
ter with  notice  that  tbe  signature  ot  Barr 
was  a  forged  one.  See  Hunter  Flts- 
maurlce,  supra.  There  was  evidence  from 
which tliecunrt  might  haveconcludcd  that 
the  money  lor  which  the  note  was  given 
was  not  the  property  of  W  heeler,  the  payee 
of  the  uote,btitof  hiRslMter.  Wheelerteatl- 
fled  that  his  sister  bad  left  some  money 
with  him  to  be  loaned  out  at  Interest, and 
beseemed  tobe  willing  to  concede  that  this 
was  the  identical  money,  but  claimed  that 
the  note  was  bis  property,  and  that  be 
T.34N.BJ10.12— 38 


was  responsible  to  bis  slater  for  the  amount 
he  bad  thus  received  from  her.  We  are  In- 
formed by  appellant's  connsel.  In  tbelr 
brief,  that  the  court  based  its  flDdlng  tor 
the  appellees  largely  upon  the  ground  that 
tbe  appellant  was  shown  not  to  be  the 
real  party  In  interest.  As  the  appellees* 
brief  Is  silent  upon  this  point,  and  as  the 
record  does  not  disclose  tbe  grounds  of  the 
finding,  we  are,  of  course,  nuable  to  know 
the  real  basis  of  tbe  learned  court's  eon- 
cluslun.  But  as  thla  courltsin  duty  bound 
to  sustain  the  judgment  of  the  trial  court 
if  It  can  t>e  done  upon  any  legal  hypothe- 
sis. It  will  not  be  improper  fur  us  to  In- 
quire into  tbe  point  suggested  with  a  view 
of  determining  whether  a  proper  solution 
of  tbe  question  should  result  In  the  affirm- 
ance ol  the  case.  We  are,  however,  unable 
to  come  to  tbe  conclusion  that  If  the  mon- 
ey represented  by  the  note  was  tbe  proper- 
ty of  appellant's  sinter,  the  plaintiff  must 
fail.  la  the  first  place,  tbe  appellees  did 
not  tender  any  Issue  of  that  kind  by  tbelr 
answers  or  cross  complaints;  but,  even 
If  they  bad  done  so,  we  do  not  see  bow  It 
could  avuil  them.  The  decided  cases 
clearly  establish  the  rale  that  the  makers 
of  a  note  are  estopped  to  deny  that  the 
payee  of  the  Instrument  Is  tbe  real  party 
In  IntercHt.  Offutt  v.  Kucker,  2  Ind.  Apt). 
(151,  til  N.  £.  Rep.  6S9,  and  cases  cited.  We 
are  of  tbe  opinion  that  the  appellant's  mo- 
tion tor  a  new  trial  should  have  been  sus- 
tained. Jndgmeut  reversed. 


(15B  Mass.  409) 
LANGMAID  et  al.  v.  REED  et  al. 
(Supreme  Judicial  Court  of  Massachnsetts. 
Middlesex.   June  22,  1803.) 

IKJDKGTIOH— Violation'  or  Cotbkant  iit  Dbbu— 
£iBBcrTio.<(  or  Btabls  —  JuBxamcrio!!  ot  Boem- 

XIOR  COUBT. 

1.  St.  1883,  c.  223,  {  1,  providbig  that  the 
BQi)erior  court  shall  have  onginal  and  concur- 
rent j  urisdiction  with  the  sapreme  j  udicial 
court  m  all  matters  in  which  relief  in  equity  is 
soQKht,  with  all  tbe  powers  incident  to  such  ju- 
risdiction, does  not  confer  on  tbe  superior' court 
the  authorltr  given  the  supreme  judicial  court 
by  Pub.  St.  c.  102,  S  30,  to  issue  an  injunction 
against  the  erection,  oocupancy,  or  use  of  a 
buildins  as  a  stable  for  more  tnau  four  horses 
in  a  dty  or  town,  except  as  the  major  and 
aldermen  or  selectmen  may  direct.  Baldwin 
V.  Wilbraham.  140  Mass.  458.  4  N.  B.  Bep. 
829,  followed. 

2.  St.  1890,  c.  396,  amending  Pub.  St  c. 
102,  S  39,  80  as  to  give  the  superior  and  su- 
preme Judicial  courts  concurrent  jurisdiction  to 
enjoin  tbe  occupancy  or  use  of  a  stable  in  a 
city  or  town  for  more  than  four  horses  without 
a  license,  such  jurisdiction  having  previously 
resided  in  the  supreme  judicial  court  alone, 
does  not  confer  jurisdiction  on  the  superior 
court  of  a  suit  pending  at  the  time  the  amenda- 
tory act  took  effect. 

S.  Where  the  time  for  which  defendant 
covenanted  against  the  erection  of  a  building 
expires  before  the  determination  of  a  suit  to 
enjoin  such  erection,  a  decree  should  be  ren- 
dered merely  for  damages  for  the  violation  of 
the  restriction  while  It  continued  in  force. 

Appeal  from  superior  court,  Miadlesex 
county;  P.  Emory  Aldrlcb,  Judge. 

Bill  by  Dorcas  A.  Langmaid  and  others 
against  Cella  A.  Beed  aud  others  to  en- 
force a  bonding  restriction  in  a  deed.  De- 
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nee  toraompIatnaDts.  Deteodantaappeal. 
Uodlfled. 

ChBB.  Q.  Tirrell,  for  appellaDts.  Lafay- 
ette 6.  Blair  and  Edward  A  very »  for  ap- 
pellees. 

FIELD,  C.  J.  ThiB  bill  was  filed  Id  tbe 
Huperior  court  od  February  18,  IStfO.  Tbu 
piiDcipal  object  of  tbe  bill,  as  origloally 
brouKbt,  was  to  enforce  a  restriction  con* 
talned  in  a  deed  of  land  to  the  defendants, 
to  the  Rtfect  "that  no  building  other  than 
a  dwelling  house,  or  budding  usually  ap- 
purtenant thereto,  ubould  be  erected  or 
maintained  on  said  land  tor  the  space  of 
twenty  yeare  from  the  ftrat  day  of  Octo- 
ber. A.  D.  1871 and  tbe  bill  alleged  that 
tbe  defendants  had  begun  the  erection  of 
a  building  of  a  kind  not  usually  appurte- 
nant to  a  dwelling  house,  which  was  to 
be  ueed  for  a  "livery,  trading,  and  sales 
stable.  **  Tbe  plalntirfu'  deeds  were  subject 
to  a  similar  restriction.  There  was  also 
an  allegation  in  the  bill  that  the  building 
whicb  tbe  d^ndaots  bad  began  to  erect 
was  designed  to  be  used  as  a  stable  for 
more  tban  four  horses,  and  that  tbey  bad 
not  obtained  uny  permission  from  tbe  se- 
lectmen of  the  town  of  Watertowu,  where 
tbe  laud  was  aituated,  to  erect  and  use 
each  a  stable,  pursuant  to  Pub.  St.  c.  102, 
S  89.  On  May  1, 1891,  tbe  plaintiffs  filed  an 
amendment  to  tbe  bill,  alleging  that  the 
defendants  bad  erected  a  stable  of  much 
larger  dimentiions  than  were  necessary  for 
keeping  four  horses,  and  were  using  the 
Btahle  "as  a  sale  stable,  •^nd  place  of  bnsl- 
nesB;"  that  they  bad  not  obtained  per- 
mleslon  from  the  selectmen  of  Water- 
town  for  the  erection  of  such  a  stable; 
that  such  a  atable  was  not  a  building 
nsoally  appurtenant  to  a  dwelling  bouse, 
and  was '*a  uQlsauce  nf  aucb  a  kind  and 
character  as  to  greatly  injure  and  dam- 
age tbe  plaintiffs  in  their  property."  Cer- 
tain issues  were  framed  and  eubmltted 
to  a  Jury.  Tbe  Hudinga  of  tbe  Jury  were 
generally  In  favor  of  tbe  plalnttrfs,  except 
that  tbey  foand  that  tbe  bnildlng  actual- 
ly erected,  whicb  was  of  aomewhat  flmall- 
er  dimensions  than  that  described  In  tbe 
original  bill,  was  such  a  building  as  Is  usu- 
ally appurtenant  to  a  dwelling  bouse, 
and  was  not  a  nuisance,  as  nlleged  in  the 
amended  bill.  The  final  decree  was  en- 
tered on  October  3.  1892,  and  it  appears 
to  have  been  rendered  by  the  presiding 
Justice  after  "having  heard  tbe  evidence 
and  argument  of  the  parties. "  etc.  Tbe 
defendants  appealed.  There  la  no  report 
of  any  kind.  Tbe  papers  show  only  the 
pleading^*:  the  Issuqh  anbraltted  to  tbe  Ju- 
ry, and  the  flndlnga  of  the  Jury  thereon: 
the  Issuing  of  a  temporary  Injunction,  and 
a  modlflcatlun  of  It;  and  the  final  decree. 

The  fladinge  of  tbe  Jury,  not  having  been 
set  aside,  must  be  taken  as  true.  Frank- 
lin V.  Greene,  2  Allen,  519.  The  Justice  who 
finally  heard  tbe  cause  could,  however, 
find,  on  the  evidence  before  him.  any  other 
material  facts  not  InconBlstent  with  theHe 
findings.  Tbe  appeal  brings  txifore  us  no 
question  of  fact,  and  the  only  question  of 
law  Is  whether  the  decree  fa  warranted 
by  the  frame  of  the  bill,  and  la  consistent 
with  the  fludings  of  the  Jury.  The  restric- 


tion contained  in  tbn  deeds  expired  on  Oe- 
tober  1.  1891,  and  therefore  was  not  in 
force  when  the  decree  waarendered.  to  wit. 
Octubor  3. 1H92,  and  of  course  there  could 
be.  In  tlie  decree,  no  injunction  against 
violating  the  restriction;  but,  as  tbe  re- 
striction had  been  in  force  for  more  than 
a  year  and  a  half  alter  tbe  bill  was  filed, 
damages  might  be  asHesssd  for  any  viola- 
tion of  tha  restriction  which  was  proved. 

The  other  part  of  the  bill,  relating  to 
the  erection  and  use  of  a  atable  for  more 
than  four  horses  without  the  permission 
of  the  aelectmeu  of  Watertown,  is  distinct 
from  the  first  part,  and  rei^ta  wholly  upon 
tbe  statutes.  Pub.  St.  c.  102,  S  39.  author- 
ized **  the  supreme  Judicial  court,  or  a  Jus- 
tice thereof,  in  term  time  or  vacation, "  to 
issue  an  injanctlon  "to  prevent  such  erec- 
tion, occupancy,  or  use"  of  a  building  as  a 
atable  for  more  than  four  borsHS,  in  any 
part  of  a  city  ortown, except  such  part  as 
the  mayorand  aldermen  orselectmen  may 
direct.  This  authority  In  tbe  court  ism- 
dependent  of  its  authority,  as  a  court  of 
equity,  to  restraiii  actual  nafsancea.  A 
atable  ased  for  more  than  four  horses  may 
or  may  not  l>e  a  nuisance;  but,  whether 
it  Is  or  not,  it  Is  competent  for  tbe  leglsla* 
ture  to  say  that  it  shall  not  be  kept,  ex- 
cept in  such  places  as  tbe  mayor  and  al- 
dermen of  a  city,  or  tbe  settsctmen  of 
towns,  may  permit,  and  to  confer  upon  a 
court  authority  toenforcethls  prohibition 
by  injunction,  because  stables.  In  their  na- 
ture, are  often  offenalve  to  the  commnnl- 
ty,  and  the  use  of  them  may  be  regulated 
by  the  legislatures.  Bat  a  majority  of  the 
court  are  of  opinion  that  the  superior 
court,  under  St.  1888,  c.  223.^  did  not  ac- 
quire Juriadtctlou  to  enforce  the  provisions 
of  Pub.  8t.  e.  103.  S  89. for  the  reaaons  given 
in  Baldwin  v.  Wllbrabsm.  140  Uass.  459. 
4  N.  £.  Rep.  829.  See  St.  1891.  c.  293.  Pub. 
St.  c.  102,  §  39,  was  amended  by  St.  1390,  c. 
2»0,  passed  after  this  bill  was  filed.  This 
amendment  provides  for  a  license,  and 
confines  the  lujnnctiou  which  may  be  Is- 
sued  to  "an  Injunction  to  prevent  such 
occupancy  or  use"  without  sacb  license, 
the  word  "ereetloo"  having  been  omitted. 
This  amendment  was  itself  amended  by 
St.  1890,  c.  385,  approved  .Tune  7. 1890;  and 
the  superior  court  was  thereby  given  con- 
current Juriadiction  with  the  supreme  Judi- 
cial court  to  "Issue  an  injnnction  to  pre- 
vent such  occupancy  or  uae"  unleas  a  11- 
cenae  was  obtalnsd.  St.  1801.  e.  220,  is 
confined  to  stablss  In  cities.  St.  1890.  c. 
895,  did  not  purport  to  relate  to  pending 
suits  lu  the  superior  court;  and  we  think 
It  cannot  be  held  to  give  Jurif>dictlon  tu 
that  court  over  a  case  pending  there  at 
the  time  it  took  effect,  but  of  which,  pre> 
vlously,  it  bad  had  no  Jarladlctlon. 
Wheatland  v.  Loverlag.  10  Uray.  10. 

The  restriction  bavlngexplred  before  tbe 
final  decree  waa  rendered,  and  the  coort 
having  no  Jurisdiction  over  the  bill  to  re- 
strain the  occapancy  or  use  of  a  atable  tor 


*  St.  1883,  c.  223,  i  1,  proTides  that  "the  su- 
perior court  Bball  have  mlKinal  and  concnrreut 
jurisdiction  with  the  supreme  judicial  court  in 
all  matters  In  which  relief  or  discorery  ii 
equity  is  sought,  with  all  the  powers  and  au 
thoritles  Incident  to  snch  JorisdtctkiB." 
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mora  than  four  bontM  wltboot  tbe  Ucenise 
of  tbe  ael«ctmen,  tbe  final  decree  ehoald  be 
eonfloed  to  damages  lor  tbe  violation  of 
tbe  reatrlctlon  while  It  contloned  in  force. 
It  appears  from  tbe  fladlnga  of  tbe  Jory 
that  the  balldlojir  actaallj  erected  was 
anch  as  is  nsoally  appurtenant  to  a  dwell- 
\ng  boase;  and  therefore,  aa  we  Infer,  It 
was  not  erected  In  Tlolatlon  of  the  rtistric- 
tlon.  Bot  It  also  appears  that  tbe  defend- 
ants commenced  tne  erection  of  a  bnlldluK 
"of  a  kind  and  character  not  usually  a p- 

fartenant  to  dwelling  bouses,  and  of  the 
Ind  and  character  and  tor  tbe  use  de- 
scribed end  set  forth  in  paragrapb  6,  In 
said  bill  of  complaint, "and  this  may  have 
occasioned  some  damage  to  tbe  plaintiffs. 
We  do  n(it  know  from  the  papers  thnt  the 
Justice  who  entered  tbe  decree  assessed 
damages  for  anything  else,  and  therefore 
weoanaotsay  that  any  error  appMnln 
this  part  of  tbe  deerae.  Tlw  decree  mnat 
baraTeraed  as  to  the  injunction,  and  af- 
firmed aa  to  damagea  and  costa. 


(!«  III.  M> 

UlTX  OF  GHIOAGO  v.  BROWNBSCXh* 
{Siqwame  Coort  of  lUlnoIs.  Jnne  19. 
HnnciPAL  OaDixAXOB— RauoiruLiKBei. 

An  ordinance  which  Imposes  a  penalty 
tar  book  makiDg  and  pool  Belliiig  within  the 
dty  limits,  ^cept  In  certain  enomerated  local- 
Ities,  is  not  Toid  for  onreasonableness.  since 
the  discrimination  Is  not  between  people,  bat 
between  places,  and  the  exception  of  certain 
lo«Uitie8  does  not  authorize  book  making  and 
pool  selling  at  snch  places.  41  IlL  App.  70,  re- 
versed. 

Error  to  appellate  coort,  6mt  district. 

E.  J.  Brownell  was  convicted  before  a 
Jnstice  of  tbe  peace  for  violating  an  ordi- 
nance of  the  city  of  Chicago.  Tbe  decision 
was  reverfied  on  appeal,  and  the  city  of 
Chicago  brings  error.  Reversed. 

John  S.  Miller  and  George  A.  DnPoy, 
for  plalntlO  In  error.  Knlgtat  ft  Brown, 
for  ddeudant  in  error. 

WILKIN,  J.  On  the  29tb  day  of  April, 
1890,  the  defendant  tn  error  was  convicted 
before  one  of  tbe  Justices  of  the  peace  of 
Cook  county  of  tbe  violation  of  an  ordi- 
nance of  the  city  of  Cbltago.and  Judgment 
entered  against  Mm  for  tbe  sum  of  $100, 
and  costs  of  the  prosecntion.  He  ap- 
pealed to  the  criminal  court  of  Cook  coun- 
ty, and  that  court,  on  a  trial  of  the  case, 
beld  tbe  ordinance  under  which  be  was 
prosecuted  lltegal  and  void,  and  dis- 
charged him.  Plaintiff  in  errorprosecnted 
an  appeal  to  tbe  appellate  court  of  the 
first  district,  where  the  Judgment  of  the 
criminal  court  was  affirmed.  41  111.  App. 
70.  This  appeal  is  from  that  Judgment  of 
affirmance. 

Tbe  only  question  In  the  ease  is  as  to  the 
validity  of  the  ordinance  for  a  violation 
of  wblcb  defendant  In  error  was  prosecut- 
ed. It  was  regnlarly  passed  by  the  city 
council  of  the  city  of  Chicago,  on  tbe  16tb 
day  of  September,  1388,  and  Is  an  axuet 
copy  of  an  act  ol  the  general  aasembly  of 


^Beported  by  Levis  Bolsot,  Jr.,  Bsq.,  of  the 
Obicago  bar. 


this  state,  approved  Hay  81, 18S7,  entitled 
"An  act  to  prohibit  book  making  and  pool 
Belting, "  except  that  the  language  was  so 
modified  as  to  make  It  applicable  only  to 
the  territorial  limits  of  said  city.  The  or- 
dinance la  aa  follows:  "Be  it  ordained  by 
tbedty  council  of  theetty  of  Chicago :  See* 
tlon  1.  That  any  peison,  peraons,  or  cor- 
porations who  keep  any  room,  shed,  tene- 
ment, tent,  booth,  or  building,  or  any  part 
thereof,  or  who  occupies  any  place  upon 
any  public  or  private  grounds  within  this 
city,  with  any  book,  instrument,  or  de- 
vice, lor  the  purpose  of  recording  or  regls- 
tering  bets  or  wagers,  or  of  selling  pools, 
or  any  person  who  records  or  registers 
bets  or  wagers  or  sells  pools  upon  tbe  re- 
salt  ol  any  trial  or  contest  of  skill,  speed, 
or  power  of  endurance  of  man  or  beast, 
or  upon  theresoltof  any  political  nomina- 
tion, appointment,  or  election,  or,  belox 
tbe  owner,  lessee,  or  occupant  of  any  room, 
shed,  tenement,  tent,  booth,  or  building, 
or  part  thereof,  knowingly  permits  tbe 
same  to  be  used  or  ^copied  for  any  of 
these  purposes,  or  therein  keeps,  exhibits, 
or  employs  any  device  nr  apparatus  fur 
tbe  purpose  of  recording  or  registering 
SDch  bets  or  wagers,  or  selling  of  such 
pools, or  becomes  the  custodian  or  deposi- 
tary for  hire  ur  privilege  of  any  money, 
property,  or  thing  of  value  staked,  wa- 
gered, or  pledged  upon  any  result. shall  be 
fined  in  a  sum  not  less  than  fifty  dollars, 
nor  exceeding  two  hundred  dollars:  pro- 
vided, however,  that  the  provlslonsof  this 
ordinance  shall  not  apply  to  tbe  actual 
tnclosnre  of  fair  or  race  track  associations 
that  arelncorpora  ted  under  the  lawsot  the 
state,  during  the  actual  time  of  tbe  meet- 
ings of  said  association, or  within  twenty- 
four  hours  tieforeanysuebmeetlng."  It  is 
ntit  contended  that  tbe  Invalidity  of  this 
ordinance  was  shown  by  any  extraneous 
evidence  introduced  on  tbe  trial.  The 
forty-fifth  elanae  of  section  1,  art.  5,  of  the 
act  entitled  "tntlea.  TUlagea,  and  towns," 
(paragraph  68,c.24,  p. 467. 1  Starr  ft  0.8t.,) 
authoriies  the  city  council  of  cities  ol  this 
state,  organised  under  said  act,  "  to  sup- 
press ffamlng,  and  gambling  houses,  lot- 
teries, and  all  fraudulent  devlcee  and  prac- 
tices for  tbe  purposes  of  gamlna;,  or  ob- 
taining money  or  property."  That  the 
city  council  of  tbe  city  of  Chicago  bad  the 
power,  under  this  statote,  to  forbid  and 
punlRh  tbe  acts  mentioned  In  this  ordi- 
nance, Is  not  and  cannot  bedenled.  Unlefls, 
therefore,  the  ordinance  shows  npon  its 
face  an  abuse  of  that  power,  It  must  be 
upheld. 

Counsel  for  defendant  In  ermr.as  we  un- 
denitand.  contend  It  la  void,  becanae  It 
violates  the  rule  that  all  ordinances  most 
be  Impartial;  and  tbey  liken  it  to  an  or- 
dinance which,  under  tbe  same  clrcnm- 
stances,  makes  an  act  done  by  one  person 
penal,  but  by  another  not.  They  say  it  is 
an  "attempt  to  legalize  or  give  authority 
of  law  to  book  making  and  pool  selling  In 
certain  places  within  tbe  city  of  Chicago, 
and  to  prohibit  and  soppress  the  same  In 
other  places  within  said  city, "and  this 
constroction  seems  to  hove  been  adopted 
by  tbe  appellate  court,  the  ordinance  be- 
ing there  treated  as  conferring,  by  Impllca- 
tluut "  npon  some  privltege  to  be  what  Is 
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profalbtted  to  otbera.**  Tula  position  Is 
based  apon  tbe  aseumptlon  tbat,  by  tbe 
concladlog  elaoee  or  proviso  tn  tbe  ordi- 
nance, book  making  and  puul  selling  Is 
madelawful,  wltbln"  tbe  actual  Inclosurea 
ol  fairs  or  race  track  asBoclsttonii  tbat  are 
incorporated  under  the  lawH  of  tbis  state, 
durluK  tbe  actual  time  of  meetings  ol  said 
asBociatiuus,  or  within  twenty-four  hours 
before  ancb  meeting."  Does  the  fact  that 
tbe  provisions  o!  this  ordlnaoceare  not  to 
apply  to  certain  localities  In  tbe  city  con- 
fer apoo  any  person  the  right  to  do  the 
forbidden  acts  In  those  localities?  Cer- 
tainly not.  All  tbat  can  be  properly  said 
as  to  the  dlaci-lmiQatlng  effect  of  the  or- 
dinance taken  as  a  whole  is  tbat  it  pro- 
vides for  tbe  pQDlsbmeut  of  book  making 
and  pool  aelllog  wltbln  tbe  city  Kenerally, 
but  exempts  certain  places,  under  tbe  con- 
trol ol  incorporated  associations,  at  par- 
ticular timee,  from  its  operation.  It  In  no 
sense  authorises  or  sanctions  book  mak- 
ing or  pool  selling  la  the  excepted  places 
at  the  time  mentioned,  hut  simply  makes 
no  provision  for  the  punishment  of  those 
who  may  do  the  ai*ts  within  those  Inclo- 
snres  at  snob  times.  The  ordinance  doea 
not,  in  terms,  prohibit  tbe  acts  which  are 
panisbable,  bot  treats  tbem  tbroogboat 
as  already  being  unlawful,  simply  fixing 
the  penalty.  In  tbe  case  of  State  v.  Burg- 
doerfer,  decided  by  the  supreme  court  of 
Missouri,  and  reported  in  17  S.  W.  Rep. 
646,  it  appeared  that  on  April  1, 1881,  au 
act  of  the  general  assembly  of  that  state 
was  approved,  entitled  "An  act  to  pro- 
hibit book  makinir  and  pool  selling," 
which  provided  that  "every  one  shall  be 
guilty  of  a  misdemeanor  who  keeps  rooms 
for  book  making  or  pool  selling,  upon  the 
result  of  any  trial,  or  couteet  of  skill,  or 
powers  of  endurance  of  roan  or  beast, 
which  Is  to  take  place  beyond  tbe  Umita  of 
this  state,  or  wno  makes  books  or  sells 
pools  upon  such  event,  or  who  makes 
books  or  sells  pools  upon  the  result  of  any 
political  nomination,  appointment,  or 
election  wherever  held."  The  defendant, 
who  was  prosecuted  for  a  violation  of 
tbat  act,  iusldted  that  It  was  nnconatitu- 
tlonal,  in  tbat  tbe  title  did  not  express  Its 
subject,  the  title  being  **  An  act  to  pro- 
hibit," while  the  body  of  the  statute  "reg- 
ulates book  making,**  and  therefore  the 
title  (lid  not  contain  cbe  "subject"  of  the 
act,  within  tbe  meaning  of  tbe  coastitn- 
tlon  of  the  state,  and  tbe  court  etated  the 
question  for  decision  to  be,  "  Does  tbis  act 
prohibit  orregulatebook  making  and  pool 
aelltng?"  and  said;  "If  It  Is  one  of  pro- 
hibition, and  this  is  clearly  expressed  In 
the  title,  the  act  Is  valid.  On  the  other 
hand,  if  It  Is  one  of  regulation,  it  Is  inval- 
id. "  it  was  held  In  a  well-reasoned  opin- 
ion by  Thomas,  J.,  tbat  the  act  was  valid, 
and  tbe  fact  that  book  making  and  pool 
selling  was  not  prohibited  by  the  act  on 
events  to  occur  in  the  state  did  not  make 
It  an  act  "regulating  or  permitting  tbe 
snme  tobedone."  It  Is  there  said :  "There 
is  a  radical  and  fundamental  dlstdnetlon 
between  a  failure  to  provide  punishment 
for  an  act  and  the  sanction  of  it;"  and 
many  cases  are  cited  In  snppurt  of  the  dis- 
tinction, which  we  tblnk  are  In  point. 
So  we  say  her^  the  tact  tbat  tbe  or- 


dinance by  the  provlBO  Is  not  to  apply  to 
"the  aetnal  Inclosures  of  fair  or  race  track 
associations, "etc., in  no  sense  makes  it 
an  ordinanee  aatborisfng,  saactionlng,  ur 
approving  tbe  selling  ol  pools  or  book 
making  wltbln  the  actual  inclosure  of  lair 
or  race  track  associations. 

But  it  seems  to  be  thought  tbat,  by  fall- 
ing to  provide  for  tbe  punishment  of  the 
offense  In  tbe  excepted  places  at  all  times, 
tbe  ordinance  Is  nnjust  and  oppressive; 
that  it  operates  unfairly  upon  the  citizens 
of  the  city ;  and  City  of  Lake  View  v.  T  ite, 
33  lU.  App.  78,  and  m  III.  247,  22  N.  £.  Rep. 
791,  Is  cited  as  an  authDrltysnetainIng  the 
position.  In  that  case  the  general  rule 
was  applied  by  both  tbis  and  tbe  appel- 
late court,  to  the  effect  tbat  "all  city  or- 
dinances must  be  z«asonabIe,  and  consist- 
ent with  tbe  laws  ol  the  state,  and  mast 
not  be  oppressive,  ODeqaal.  or  nnjust,  or 
partial,  or  dlscrlmlnatlnif  In  their  opera- 
tinn;"  tbat  is  to  say,  as  applied  to  tbat 
case,  a  city  ordinance  which  limited  the 
speed  of  railroad  trains  on  one  road  run- 
ning through  tbe  city,  but  permitted  oth- 
ers to  run  without  limit,  there  being  no 
circumstances  makieg  it  necessary  to  ap- 
ply a  different  rule  to  the  respective  roads, 
was  unreasonable  and  void,  because  It  un- 
justly discriminated  agalnat  tbe  railroad 
company,  tbe  traloa  of  which  were  limited 
io  their  speed.  Tbe  same  rule  la  announ- 
ced In  City  of  Chicago  v.  Rompff,  45  111.  90, 
and  Tugman  v.  Chicago,  78  111.  41^.  See 
Dill.  Mun.  Corp.  (8d  Ed.)  SS  319.  320,  823. 
Tbe  attempt  to  apply  tbatrnie  tothlscase 
proceeds  upon  tbe  untenable  ground  tbat, 
but  for  tbe  ordinance  In  question,  the  de- 
fendant fn  error  would  have  had  tbe  right 
to  do  tbe  act  puulshable  by  Itsprovlsiona. 
On  tbe  contrary,  the  ordinance  took  away 
from  the  cltizeas  of  the  city  uf  Chicago  no 
right  which  they  bad  before  it  waspasned. 
The  statnte  of  the  state  had  already  made 
■the  acts  named  In  tbe  ordinance  unlawful. 
Defendant  In  enor  hadnobetterorgreater 
right  to  engage  la  book  making  or  pool 
selling  before  the  ordinance  was  adopted 
than  afterward.  It  is  difficult  to  seebow, 
even  in  the  absence  of  the  statute  of  which 
this  ordinance  Is  a  copy,  tbe  defendant  In 
error  could  have  bad  a  legal  right  to  en- 
gage in  the  business  made  penal  by  tbe 
statute,  as  has  a  cttisen  to  sell  niests  in  a 
city,  or  a  railroad  company  to  run  its 
trains;  but  whether  or  not,  in  the  absence 
of  the  act  of  1887,  a  person  could  be  pun- 
ished for  book  making  or  pool  selling  In 
this  state.  It  seems  clear  that  no  right  ex- 
isted to  engage  in  that  business  which  the 
state  or  a  municipal  corporation  coitld  be 
called  upon  to  protect,  for  the  reason  that 
no  one  could  patronize  such  a  business 
without  being  guilty  of  a  violation  of  tbe 
statute  against  gaming. 

How,  then,  can  defendant  In  error  say 
this  ordinance  anjuntly  discriminates 
against  him?  What  legal  right  has  beeo 
taken  from  blm  or  impaired?  But,agalD, 
if  it  were  admitted  tbat  tbe  ordinance,  by 
Implication,  sanctions  book  making,  etc., 
within  "tbeactuallnclosares  of  fair  or  race 
track  asBocIatioas  that  are  incorporated 
under  the  laws  of  the  state,"  etc.,  it  doea 
not  appear  that  deftondant  in  error  or  any 
one  else  la  discriminated  against.  U  any 
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nor  can  lawrnlly  enjcage  tn  tbat  bnelneai!, 
la  those  pluces.at  Rueb  times. roraD.vtbIng 
appearlnir  in  this  ordinance,  defendant  in 
error,  and  all  other  persons  ao  dlepcmd, 
can  do  the  aame.  On  the  principle  that 
a  eltr  council  may  discriminate  between 
different  localities  within  the  clt7  UmltB. 
In  granting  license  to  sell  latoxicatlDV  liq- 
aors,"  making  no  diatinctlon  between  per- 
sons, but  between  places  only,"  as  wap 
held  in  CSty  of  East  St.  Louis  v.  Wehrung. 
46  111.  this  ordinance  would  be  valid 
Id  any  view  which  can  be  taken  uflt.  The 
ralldlty  of  the  atatnte  from  which  the  oi^ 
dlnance  Is  copied  Is  notqnestloned.  nor  are 
we  able  tn  discover  any  snbstantlal 
grounds  upon  which  It  cuuld  be,  and  yet 
we  are  aalied  to  hold  that  an  ordinance  ol 
the  city  of  Chicago,  passed  nnder  ample 
power,  the  object  of  which  Is  to  enforce 
that  statute  precisely  as  the  leslslature 
made  it.  Is  unreasonable, unjust,  and  void. 
Whatever  may  have  been  the  object  of  the 
legislature  In  adding  the  proviso  to  the 
statute,  whether  tn  commit  to  fair  and 
race  tracKusuoclatlona.flaly  incorporated, 
the  duty,  under  their  charters,  of  prohib- 
iting ttie  species  of  gambling  named  In  the 
body  of  the  act  within  their  actual  Inclo- 
sures,  during  the  actual  tlmeof  their  meet- 
ings, and  for  24  hours  prior  thereto,  or  lo 
leave  that  matter  to  be  regulated  entirely 
by  such  associations,  or  Intended  that  in 
those  places  the  offense  should  be  panlsli- 
able  uniler  the  statute  against  gaming.  Ic 
cannot  be  giren  the  effect  of  preventing 
municipal  corpuratious,  throughout  the 
state  In  which  grounds  of  such  association 
happen  to  be  located,  from  enforcing  the 
salntary  proTlslons  of  the  act  by  or- 
dinance. No  valid  legal  objection  has  or 
hi  our  opinion  can  be  urged  againut  the 
ordinance  nnder  which  defendant  In  error 
was  convicted.  The  Judtrment  of  the  ap- 
pellate court  will  be  reversed,  and  the 
cause  remanded  to  the  criminal  enurt  of 
Cook  county,  with  directions  to  proceed 
in  conformity  with  the  views  herein  ex- 
pressed. 


(145  IlL  65S) 

BSISEN  v.  HEISEN  et  ai.* 

(SnprCTie  Oourt  of  Blinols.  June  19,  1883.) 

dovsb— lsass— estoppkl— quasdux  ahd 
Waed, 

1.  Under  Rev.  St.  1891,  c.  41.  I  1,  which 
abollBhes  the  estate  by  curtesy,  and  ^ves  a  sar- 

▼ivingr  husband  dower  in  his  wife's  lands,  his 
right  of  dower  ia,  before  assignment,  a  mere 
right  of  action,  and  not  an  estate.  Cram  v. 
^^er,  24  N.  E.  Rep.  956,  132  lU.  443.  over- 

2.  A  man  who,  after  his  wife's  death,  and 
before  his  dower  has  been  assigned,  takes  from 
the  gnardiftn  of  her  minor  heir  a  lease  of  part  of 
her  land,  cannot  claim  dower  tn  the  leased 
premises  during  the  continuance  of  the  lease, 
since  he  is  estopped  to  deny  his  landlord's  title. 

3.  In  such  case  t^e  husband's  right  of  dower 
In  the  residue  of  the  land  is  merely  the  right  to 
a  tliird  of  snch  residue,  without  regard  to  the 
extent  of  the  land  inclnded  in  the  lease. 

4.  A  parol  agreement  between  the  husband 
and  the  guardian  that  die  former  mi^t  liave 
dowar  in  the  demised  premises  Is  void  as  a  mod- 


■B^rted  by  Lools  Arfaot.  Jr.,  Bsq.,  of  the 
Ohicago  bar. 


Ificatlon  of  the  written  lease  because  it  Is  an  at- 
tempt  to  vary  a  written  Instrnmoit  by  parol, 
and  is  void  as  an  assignment  of  dower  necanae 
a  gaardian  has  no  power  to  asrign  Aowee. 

6.  Nor  does  the  fact  that  the  lease  was  ac- 
cepted in  reliance  npon  such  parol  agreement 
estop  the  ward  from  draiying  the  validity  of 
such  agreement  where  It  appears  that  the  hus- 
tHind  knew  that  the  probate  coort  refused  to 
permit  the  guardian  to  give  a  lease  which  rec- 
ognised the  right  of  dower,  since  the  ward  can- 
not be  estopped  by  an  act  of  the  guardian  which 
the  other  party  knew  to  be  nnauthorized. 

6.  Under  Rev.  St  1891.  c.  41,  $  39,  which 
provides  that  "where  the  estate  cannot  be  divided 
without  great  Injury  thereto,  the  dower  may  be 
asdgned  of  the  rents,"  a  r^rart  of  commiBsion- 
ers  to  the  effect  that  dower  cannot  be  set  off 
conaistently  with  the  interests  of  the  estate  Is 
not  a  condldou  precedoit  to  an  award  of  dower 
by  the  conrt  out  of  the  rents. 

Error  to  superior  court  of  Cook  connty ; 
U.  M.  Shepard,  Judge. 

Petition  by  Charles  C.  Helsen  against 
Myrtle  C.  Helsen  and  others  to  recover 
dower.  Petitiuuer  obtained  dower  In  on- 
ly part  of  the  land,  and  he  brings  error. 
Affirmed. 

William  Brace  and  Aldrich,  Payne  &  De- 
frees,  for  plaintiff  in  error.  Htlllraanft  Ly- 
ons, for  defendants  In  error. 

SHOPE,  J.  By  section  1  of  the  dower 
act  (chapter  41.  Rev.  St.)  the  plaintiff  In 
error  was  endowed  of  one-third  of  the 
lands  of  which  his  wife  dies  seised  for  and 
during  his  natural  life.  This  Is  concefled. 
and  the  question  presented  Is  whether  by 
the  acreptance  of  the  lease  oltbe  guardian 
of  the  minnr,  owner  of  the  fee,  his  right  to 
assert  dower  has  been  saspended  during 
the  term  thereby  created.  The  legislature 
having  abolished  tenancy  by  the  curtesy, 
and  conferred  upon  a  husband  the  right 
.of  dower  in  his  wife's  lands  In  general 
terma,  and  without  the  use  ul  words 
showing  an  intention  to  enlai^  the  right 
of  husband  beyond  that  granted  to  the 
wUe.it  Is  to  he  presumed  tbat  the  same 
right  was  Intended  to  be  conferred  upon 
each.  The  language  of  the  statute  Is  that 
"the  estate  of  cnrtesy  is  hereby  abolished, 
and  the  surviving  husband  or  wife  shall 
be  endowed  of  the  third  part  of  all  tlio 
lands  whereof  the  deceased  husband  or 
wUe  was  seised  of  an  estate  of  Inheritance," 
etc.  And  It  Is  also  to  be  presumed  that 
the  dower  right  Intended  to  be  conferreil 
was  such  ns  had  previously  existed  in  this 
state  In  favor  of  widows  of  deceased  own- 
ers of  lands.  The  right  of  dower  in  the 
wife  was  ao  inchoate  expectancy  daring 
covortare,  maturing  npon  the  death  of 
the  busband  Into  a  right  of  action  to  have 
ndmeasored  to  her  dower  In  the  lands  of 
which  be  had  been  seised,  and  to  which 
her  dowor  had  not  been  released.  After 
the  death  of  the  husband,  and  before  as- 
signment, the  right  rested  In  action  mere- 
ly, was  not  an  estate  in  the  land,  nor  did 
It  give  the  dowresB  a  right  uf  entry. 
Blatn  V.  Barrlson,  11  111.  884;  Hoote  v. 
Qraham.  28  111.  81 ;  Reynolds  v.  McCurry, 
1(K)  lU.  356;  Kauffrortu  v.  Peacock.  115  111. 
212,  3  N.  E.  Rep.  74»:  Best  v.  Jenks.  123  111. 
447,  15  N.  £.  Rep.  173;  Walker  v.  Duane, 
131  111.27,  22  N.  E.  Rep.  1006;  1  Lomax, 
Dig.  92.  it  coold  exiat  only  in  the  person 
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opon  whom  It  was  east  by  operation  of 
]aw»  could  be  released  so  as  to  unite  with 
the  lee,  bat  was  not  sribject  to  alleQatloD. 
Samraera  v.  Babb,  IS  III.  488;  Dock  Go 
V.  KlDite,49  III.  289;  Hart  v.  Barcb,  ISO 
III.  426.  22  N.  E.  Rep.  831. 

We  are  ot  oploloD  tbatanderthe  statate 
the  rlKtit  of  the  hadbaod  to  dower  Id  hie 
wife's  lands  before  assignment  la  not  an 
estate  In  the  lands,  but  a  right  of  action 
to  demand  assignment  of  his  dower. 
What  is  said  oo  this  point  In  Crum  t. 
Sawyer.  182  III.  448,  24  N.  E.  Rep.  956,  con- 
trary  to  the  view  here  expressed,  was  ira- 
necessary  to  the  decision  of  that  case,  and, 
bavlug  been  Inadvertently  said,  Is  to  be  re- 
garded as  Inaccurate.  But  It  was  proper- 
ly held  In  that  case  that  the  husband,  be- 
ing aul  Juris,  and  the  right  of  dowercon- 
terred  by  the  statute  not  having  been 
trammeled  or  hedged  about  by  rules  of 
law  gmwlngf  out  ui  the  disability  of  mar- 
ried women  at  common  law,  no  reason 
exists  why  be  may  not  release  bis  Incho- 
ate expectancy,  or  bis  right  of  action  for 
dower,  or  bar  recovery  in  respect  thereof, 
as  be  might  release  or  bar  any  other  ex- 
pectancy or  r^ht;  and  it  would  uecesaa- 
rlly  follow  tbat  the  husband  would  be 
barred  of  his  right  to  assert  donerlnthe 
lands  of  bis  deceased  wife  by  any  act  or 
conduct  that  would  estop  blm  from  the 
assertion  of  any  other  rigbt.  While  the 
tenant  may  be  permitted  to  ehowtbatthe 
title  of  his  landlord  has  determined,  the 
rule  tbat  he  will  not  be  permitted  to  dla- 
pnta  tbe  title  under  wblcb  be  enters  la  too 
familiar  to  require  citation  of  autborltlea. 
Here  tbe  plalntlR  in  error,  not  being  enti- 
tled to  enter  by  virtue  of  his  claim  ot 
dower,  as  we  have  seen,  entered  under  a 
lease  of  tbe  entire  lot  for  a  term  ending 
with  the  minority  of  the  ward.  April  29, 
1901.  Ue,  by  his  Indenture,  covenanted  to 
pay  the  full  rent  stipulated  in  quarterly 
Installments,  and  to  erect  upon  the  prem- 
ises a  four-atoiy  building  costing  not  less 
than  $40,000;  to  keep  tbeprerakies  In  re* 
pair,  pay  taxes  and  water  rates,  etc. ;  and 
for  a  failure  to  keep  said  covenants,  or  to 
pay  said  rents  or  any  part  thereof,  as 
stipulated,  covenanted  for  the  right  of  re* 
entry  by  the  landlord,  and  bound  lilraself 
to  aurrender  tbe  demised  premises,  etc.. 
at  the  end  of  the  term.  In  this  case,  un- 
like the  condition  thai:  would  arlBH  from 
the  mere  acceptance  of  a  deed  poll,  where 
no  right  remained  In  tbe  grantor,  and  no 
duty  remained  to  be  performed  towards 
him  under  the  deed,  tbe  covenants  and 
obligations  are,  by  the  indenture,  recipro- 
cal and  mutual.  Poster  v.  Dwlnel,  49  Me. 
44;  WilUaon  v.  Watklns,  8  Pet.  47;  Doe 
Barttm.  11  Adol.  ft  E.  807.  "If  the  lease 
be  made  by  deed  Indented,  then  are  both 
parties  concluded,  but  If  it  be  by  deed  pull 
tbe  lessee  la  not  estopi>ed  to  say  tbat  tbe 
lessor  had  nothing  at  the  time  of  the  lease 
made."  Coke,  Litt.  47b.  8o,  "If  a  man 
take  a  lease  ot  bla  own  land  by  deed  In- 
dented reaervlng  a  rent,  the  leasor  la  con- 
cluded." Id.;lB.86Sb.  Harm.  Eatop.  590, 
591.  It  will  be  unnecessary  to  pursue  this 
branch  of  the  dlscusalnn  further,  for  the 
reason  that  it  is  not  necessary  to  deter- 
mine the  case  upon  ttaedlRtlnctlon between 
dower  rlgbt  ot  buabaud  under  tbe  atatote 


and  that  of  widow  at  common  law.  Aft- 
er the  death  of  a  husband  the  widow  ia 
anl  Juris,  and  the  doetilne  ot  eatnppel  ap- 
plies to  bsr  acta  as  to  those  of  other  per- 
sona." 5  Amer.  &  Eng.  Enc.  Law,  "Dow- 
er;" 1  Waebb.  Real  Prop.  •205;  Scrlb. 
Dower,  c.  11,  }  i{9,  and  caaee  cited. 

As  said  by  Chancellor  Kent  in  Jonea  v. 
Powell,  6  Johns.  Ch.194:  "There  is  no  rea- 
son why  a  widow  who  Is  a  free  and  com  ■ 
petent  mural  agent  should  not  have  the 
capacity  to  agree  toany  lair  arrangement 
which  convenience  or  prudence  dictated 
by  which  her  dower  shuuld  be  extin- 
guished." It  is  said  in  Tledeman  oo  Real 
Property,  (section  ISO:)  "After  the  death 
of  tbe  husband  the  widow  may,  by  acts 
which  are  sufficient  to  work  an  estuppel 
In  ordinary  cases,  bar  her  right  of  dower 
without  any  formal  release."  We  have 
been  referred  to  no  case,  decided  In  this 
country,  where  the  effect  of  theacceptance 
of  a  lease  by  adowress  of  the  premises  out 
ot  which  dower  Is  demanded  has  arisen  or 
been  determined.  We  need  not  review  tbe 
authorities  to  show  that  the  widow  Is 
held  to  be  sat  ]uris,  and  capable  of  binding 
herself  by  contract,  or  to  determine  what 
uneqnivocal  acta  of  the  dowreas  havehecn 
held  generally  sufficient  to  estop  her  from 
claiming  dower.  The  very  exhaustive 
and  able  research  of  counsel  has  failed  to 
discover  a  single  case  or  text  writer  who 
has  treated  upon  the  particular  subject 
announcing  a  rule  contrary  to  that  laid 
down  by  English  and  American  text  writ 
era  baaed  upon  early  Eagliafa  dedsiona. 
The  text  writera.  so  far  aa  they  treat  ot 
the  subject,  are  all  one  way,  and  the  dearth 
of  decided  cases  would  seem  to  indicate  ac- 
quiescence in  the  doctrine  of  those  early 
cases.  We  find  In  Perkins,  (section  860,) 
first  printed  in  15S2,  (translation  and 
notes  by  tireenlng,  1S27,)  it  is  stated:  **It 
a  man  seised  of  Blackacre  in  fee  take  a 
wife,  and  die,  and  tbe  wife  accept  a  leaae 
for  life  ot  Blackacre,  she  cannot  demand 
dower  of  tbe  same;  tor  it  she  demand  It 
she  must  demand  it  against  herself."  The 
author  then  puts  a  query  us  to  tbe  effect 
of  taking  a  lease  for  years.  In  Vlner'a 
Abridgment,  (2d  Ed.)  tit.  "Dower."  p. 948, 
pi.  8,  it  la  said :  "The  belr  ol  tbe  huaband 
makes  a  lease  lor  yeara  ot  tbe  land  to  tbe 
wife  after  the  husband's  death ;  now.  dur- 
ing this  lease,  dower  is  snspended ; "  cities 
Jenk.  Cent.  pt.  2,  p.  7S,  Case  No.  38.  So  in 
Bacon's  Abridgment,  tit.  "  Dower."  (F,  p. 
882,)  it  im  said:  "And  if  she  take  a  lease 
tor  years  only,  yet  she  shall  not  sue  to 
have  her  dower  doling  tbeae  years,  be- 
cause it  was  her  own  act  to  anspend  the 
trult  and  effect  ol  her  dower  during  that 
time;"  dting  Perkins,  Gonv.  850;  Fitsb. 
Nat.  Brev.  146;  Lane  v.  Cowper,  Moore, 
108.  So  In  Park  on  Dower  (page  214)  It  ia 
said :  "Ho,  where  a  widow  accepts  a  chat- 
tel Interest  In  the  lands  ol  which  she  la 
doweble,  her  right  to  be  endowed  la  held 
to  be  snspended  during  the  continuance  ot 
the  chattel  Interest;  aa  where,  after  tbe 
death  of  the  husband,  the  widow  accepts 
a  lease  for  yeara  of  her  husband's  land* 
from  the  heir,  during  this  lease  her  dower 
is  suspended."  Citing  Jenk.  Cent.  pt.  2,  p. 
87,  Case  No.  88:  FItih.  Nat.  Brev.  149e, 
See,  also,  Lamb. Dower,  p.  80;  Bop.Baab, 
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ft  Wife,  562;  Bright,  Hanb.  &  Wife.  542; 
Bdl,  HuBb.  ft  W&.  SS4.  And.  also,  Scrlb. 
Dower,  c.  11,  SS  16-18*  where  the  Bobject  Is 
(ItecoBBed,  aDil  anthoritlps  collated.  The 
cases  refeiTed  to,  and  upon  which  the  doc- 
trine seems  to  be  predlcdted,  are  Y.  B.  2 
Hen.  IV.,  folio  7,  111.  30.  and  Y.  B.  6  Hen. 
IV..  folio  7,  pi.  82.  Br.  Cr.  Cas.  872,  and 
Brace  bridge's  Cane,  Plowd.  417,  are  also 
cited  Id  JenK.  Cent.  pt.  2.  p.  37.  CaBeNo.8ti. 
These  cases  have  been  accepted  by  text 
writers  as  eatAbllshlng  the  doctrine  indi- 
cated, ond.BO  fur  as  we  have  been  enabled 
to  examine  them,  saetaln  the  rule. 

It  is  insisted,  however,  that  the  estoppel 
cannot  apply,  because  there  was  not  here 
a  teasing  of  the  whole  estate,  there  being 
a  separate  lot  not  Included  In  the  lease; 
and  that,  aa  under  our  statute  It  Is  not 
necessary  to  aasign  dower  in  each  tract, 
hut  it  may  be  assigned  In  one  or  morp 
tracts  of  land  tor  all,  the  court  errad  in 
not  assigning  oat  of  the  portion  not 
leased  dower  in  all  the  lands.  This  is,  we 
ttiink,  a  misapprehension.  The  acceptance 
of  the  lease,  if  for  the  life  of  the  dowrees, 
operated  as  a  bar;  If  for  years,  as  asus- 
penBion  of  the  right  of  action  during  the 
term  In  the  premlBcs  leased.  It  less  than 
the  whole  estate  was  Included  in  the  term, 
she  was  endownble  out  of  the  residue  on- 
ly. 1  Hop.  Husb.  ft  Wife,  562.  And  she 
was  estopped  pro  tanto  from  asserting 
dower  In  thspremlses  demised.  Moreover, 
the  bill  does  not  seek  to  bare  dower  as- 
signed in  the  one  tract  for  the  other,  but 
tbe  frame  and  prayer  is  for  an  apportion- 
ment of  the  rents  reserved  In  the  lease. 
Tbe  court  properly  found  that  plaintiff  in 
error  bad  a  rlirht  to  demand  dower  in  the 
premises  not  Included  In  tbe  lease,  and  In 
awarding  the  same  accordingly. 

It  is  also  insisted  that  the  leasehold  68- 
tate  eo  iDBtantl  upon  ita  creation  became 
pro  tanto  merged  in  the  dower.  It  la  not 
necessary  to  determine  what  woald  have 
been  the  effect  had  dower  been  assigned 
MO  as  to  veat  an  estate  for  life  therein  in 
plaintiff  in  error,  for  the  reason  that  it 
bad  not  been  assigned,  and  could  not.  if 
tbe  right  of  action  is  suspended  by  tbe  ac- 
ceptance of  the  lease,  become  an  interest 
Id  the  land  during  tbe  contlnnance  of  tbe 
term,  bnt  most  remain  a  mere  right  of  ac- 
tion, incapable  of  enforcement  until  the 
termination  of  the  leasehold  estate.  It  Is 
clear,  therefure,  that  tibere  is  no  estate  or 
Interest  in  tbe  land  In  ulalntllfin  error.  In 
which  the  estate  for  years  could  be 
merged. 

It  Is  also  urged  that  the  ward  Is  es- 
topped from  Interposing  the  making  and 
acceptance  of  the  lease  to  prevent  the  r&> 
covery  of  dower  by  the  parol  understand- 
ing and  agreement  antecedent  to  Its  ex- 
ecution and  acceptance  that  the  plaintiff 
in  errur  might  proceed  and  have  dower 
assigned  in  the  demised  premises  In  the 
then  pending  proceeding.  Brldence  of 
parol  agreement  andunderetandlngsante- 
cedent  toorcontemporaneons  with  tbe  ex- 
ecution of  an  Instrument  under  seal  Is  not 
admluaible  to  vary  tbe  terms  of  the  writ- 
ten Instrumpnt.  Starkle,  Ev.  S48;  Barnett 
v.  Barnes,  73  111.  216;  Insurance  Co.  v. 
Holigrafe,  63  III.  522:  Strehl  v.  D'Evers.  66 
HI.  77;  Loach  v.Farnnm,  90  III.  368;  Gable 


T.  Wetherholt,  116  HI.  818,  6  N.  E.  Rep. 
458;  Wilson  v.  Deen.  74  N.  Y.  531.  It  is 
sought  to  avoid  the  etfeet  ol  this  mle  by 
saying  that  the  purpose  of  tbe  testimony 
is  not  to  al  ter  the  terms  of  the  instrument, 
but  to  show  that  the  rent  was  to  be  ap- 
portioned. It  is  manifest  that  tbe  eDect 
would  be.  If  counsel  are  correct  In  their  as- 
snmptlon  of  what  It  establlsl^s.to  change 
the  covenant  of  the  plaintiff  to  pay  rent. 
What  is  sought  Is  to  avoid  tbe  fiirce  and 
effect  of  the  covenant  to  pay  f4,500per  an- 
num, and  BO  modify  It  that  it  shall  In 
effect  be  a  covenant  to  pay  $3,000  per  an- 
num only.  ButitlsarguedbycounKel  that 
the  effect  of  the  parol  agreement  sought 
to  be  proved  should  be  treated  as  an  as- 
signment of  dower  by  the  guardian ;  that 
Is,  as  an  apportionment  of  91,600  of  the 
rent  to  the  dower.  Whatever  may  be  the 
rule  elsewhere.  It  Is  well  settled  In  this 
state,  as,  ludeed.  It  most  ho  held  under  the 
statute,  that  the  guardian  has  no  power 
to  assign  dower.  Bonner  v.  Peterson,  44 
111.253;  Strawn  v.Strawn,50  111.261;  Mai- 
ler V.  Banner,  69  III.  108.  There  Is  here  no 
pretense  that  the  minor  ownerin  fee  made 
any  agreement  or  attempt  to  assign 
dower,  and  tbe  discussion,  therefore,  of 
whether  the  minor  Is  competent  to  assign. 
Is  unimportant.  Any  attempt  on  the  part 
of  tbe  guardian  to  assign  dower,  nr  to  ap- 
portion the  rents,  was  absolutely  void. 

But  it  Is  further  insisted  that,  hut  for 
the  parol  agreement  with  the  guardian 
that  tbe  rent  to  be  paid  was  (3,000  only, 
and  the  execution  of  the  lease  containing 
the  covenant  to  pay  $4,600  to  the  enard- 
ian  as  rent  should  in  no  way  operate  to 
prevent  the  recovery  of  dower,  and  the 
apportionment  of  the  $4,500  of  rent  ac- 
cordingly, plaintiff  in  error  wonld  not 
have  made  or  executed  tbe  lease:  and,  its 
execution  by  plaintiff  In  error  having  been 
Induced  by  such  parol  agreement  and  un- 
derstanding, and  be  having  accepted  It  In 
reliance  thereon.  Its  Interposition  as  a  do* 
fensein  violation  of  SDch  parol  agreement 
will  operate  as  a  fraud  upon  him,  and  evi- 
dence of  the  parol  agreement  and  under- 
standing is  therefore  admissible  to  estop 
the  defendants  fromsettlng  ap  the  lease  to 
defeat  recovery  of  dower.  And  also  It  la 
Insisted  that  tbe  parol  evidencels  admiisi- 
bte  to  show  that  the  guardian  and  minor 
are  using  Ihe  lease  tor  a  purpose  other  and 
differenttrom  that  Intended  hy  tbe  parties 
at  tbetimeof  Itsexecutlon.  Thatevldence 
of  parol  agreements  may  be  competent  for 
such  purposes  In  proper  cases  may  be  con- 
ceded, but  we  are  ut  opinion  that  tbe  rule 
laid  down  In  the  cases  cited  by  eounael 
can  have  no  application  here.  Tbe  power 
of  the  guardian  over  the  real  estate  of  his 
ward  is  confined  to  its  leasing,  mainte- 
nance, and  repair  under  the  direction  nf  the 
probate  court.  Cases,  supra,  and  Field  v. 
Herrlck.  5  111.  App.  67,  opinion  by  McAllis- 
ter, J.  It  Is  alleged,  and  tbe  evidence 
shows,  that  the  probate  court  refused  to 
allow  the  guardian  to  make  any  contract 
of  leasing  which  recognised  any  right  or 
interest  of  plaintiff  In  error  in  or  to  this 
property;  of  which  plaintiff  in  error  bad 
actual  notice.  He  was  bound  to  know, 
and  is  presumed  to  have  known,  that  any 
other  agreement  or  stipulation  than  that 
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Included  )n  thfl  writing  exeeoted,  was 
made  by  tbe  gnardlan  without  any  legal 
antborlty  to  hind  blft  ward's  estate.  It 
ranaot  be  contended  that  the  ward  can  be 
Aetopped  by  tbe  void  act  of  the  guardian 
at  tbe  instance  ot  o  party  wbo  had  notice 
that  tbe  guardian  was  acting  without  tbe 
authority  of  law.  We  are  of  oi>inlon  that 
plaintiff  in  error,  by  the  execution  and  ac- 
ceptance of  the  lease,  Is  estopped  from  as- 
serting dower  in  tbe  demiHed  premises  un- 
til tbe  termination  of  tbe  estate  for  years 
thereby  created. 

It  la  next  urged  that  tbe  court  erred  In 
BSBlgnlng  dower  to  plaintiff  In  emir  out 
of  tbe  rents  and  profltsuf  snblot  6in  Pbllo 
Carpenter's  sobdlTlslon,  etc.,  before  men- 
tioned, wltfaoat  first  having  appointed 
commissioners  to  make  tbe  allotment. 
The  contention  Is  that,  as  a  condition 
precedent  to  the  power  of  the  court  to 
award  dower  out  of  the  Income  or  rents 
and  proatsof  tbe  lund,  there  must  boa 
report  of  commtaslotiprfl,  appointed  In  pur- 
suance of  section  34  of  thedower  act :  that 
dower  cannot  he  allotted  and  set  off  con- 
slntentty  with  the  interests  of  the  fistate. 
ThlR  Is,  we  think,  a  mlaappreheDsion  of 
the  statute.  Section  89  provides:  "When 
the  estate  out  ol  which  donrer  is  to  be  as- 
signed consists  ot  a  mill  urother  tenement 
which  cannot  be  divided  without  damage 
to  the  whole,  and  in  all  cases  where  the 
estate  cannot  be  divided  witliout  great  In- 
jury thereto,  the  dower  may  be  assluned 
of  the  rents,  Isaaes,  and  profits  thereof,  to 
be  had  and  received  by  the  person  entitled 
thereto  as  tenant  In  common  with  the 
owner  of  tbe  eHtate,  or  tbe  yearly  value  of 
tbe  dower  may  be  ascertained  by  a  Jury, 
and  decree  entered  requiring  payment  of 
tbe  same,"  etc.  The  uniform  constnictloQ 
of  this  statute,  so  far  aa  we  are  aware, 
has  been  that,  In  respect  of  the  property 
designated,— that  is.  a  mill  or  other  tene. 
tnent  which  cannot  be  divided  without 
damage  to  tbe  whole,— the  thirty-ninth 
section  created  an  axveptloa  out  of  the 
practice  contemplated  by  thethlrty-lourth 
section.  Duwer,  by  the  common  law 
and  by  our  statute,  is  required  to  be  of 
one-third  part  In  value  of  tbe  lands  and 
tenements  ot  which  the  widow  (or  sorvlv- 
tng  husband)  Is  dowable,  to  be  set  out  by 
metes  and  bounds  when  practicable.  But 
when  eltbor  the  condition  of  tbe  title  oat 
of  which  tbe  dower  arisen  or  tbe  physical 
condition  ot  tbe  estate  renders  tbe  setting 
out  of  the  dower  by  metes  and  bonnds  Im- 
practicable, dower  was  and  is,  under  our 
statute,  to  beallotted  ont  of  the  use,  rents, 
issues,  or  profits.  Scrib.  Dower,  74;  Hart 
v.  Burch,  supra.  Where  tbe  court  finds 
that  the  premises  oat  of  which  allotment 
of  dower  Is  demanded  Is'smlll  orotber 
tenement  wblcbcannot  bedivlded  without 
damage  to  the  whole,"  the  appointment 
ot  commissioners  would  be  useless,  and  an 
unnecessary  expense;  and  In  such  cases  we 
are  of  opinion  that  the  statute  contem- 
plates a  finding  of  the  fact  by  the  court, 
and  thereapoD  to  assign  do  wer  conforma- 
bly to  the  provisions  ot  section  89.  The 
court  having  found  from  theevidence  that 
suld  lot  6  was  occupied  by  a  residence 
building  known  as  "No.  61  Ashland  A  ve- 
nue, Chicago.*  and  "that  the  same  cannot 
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be  divided  without  damage  to  the  whole, 
and  without  great  Injury  to  said  prera- 
ises.'properly assigned dowerof  the  rents. 
Issues,  and  profits,  to  be  received  by  the 
tenant  In  common  with  the  owner  of  the 
fee.  Finding  no  substantial  error  In  the 
record,  tbe  Judgment  of  tbe  superior  court 
la  affirmed. 

036  iDd.  fi4T) 
BARNARD  et  aL  v.  SHIRLBT.l 
(8apreme  Co  art  of  Indiana.    June  6,  1S83.) 

WaTEB  CoUBSBfr— PoLLCTIOH— B^HITARIOIC — 

Ebtoppbu 

L  Persons  nAog  the  water  of  an  arteslna 
well  to  bathe  patients  at  a  sanitarium,  the 
well  and  sanitarium  being  on  their  own  prem- 
ises, are  not  liable  to  an  adjoining  owner  for 
allowing  the  water  so  polluted  to  flow  into  a 
stream  which  is  the  natural  water  eonrse  of 
the  basin  in  which  the  well  Is  ritnated;  ^ere 
being  no  negligence  or  malice,  and  all  due  cars 
being  used  to  avoid  Injury. 

2.  Defendants  snnk  an  artedan  wdl  on 
their  own  premtaes.  The  water  was  turned 
Into  a  small  stream,  which  flowed  across  plnin- 
tifTs  land,  and  wmdi  was  the  only  natural 
or  possible  means  of  escape.  Afterwards  tho 
water  was  found  to  have  meditinal  properties, 
and  a  sanitarinm  was  erected  for  the  treat- 
ment of  persons  afhicted  with  various  diseases. 
Bdd  not  unlawful  to  bnlld  and  operate  the 
sanitarium,  where  no  negligence  was  shown, 
tbouf:h  the  water  was  poUnted  thereby. 

3.  Plaintiff,  having  stood  br  while  the  raan- 
ey  was  being  expended  in  ere<!tlag  each  siini- 
tarium,  and  harmg  acquiesced  for  more  than 
a  7ear  in  the  flow  of  wata*,  could  not  tmj^  tlie 
continued  operation  of  the  sanitarium. 

A  ppeal  from  circuit  court,  Morgan  eonii- 
ty;  G.  W.  Griibbs.  Judge. 

Action  by  Sarah  M.  Shirley  against Ellsn- 
beth  Barnard  and  othera  lor  an  Injunc- 
tion, etc.  Judgment forplalntlff.  Defend- 
ants appeal.  Keversed. 

Jordan  &  Matbewe  and  W.  B.  Harri- 
son, lor  appellunta.  W.  8.  Shirley,  tor  ap- 
pellee. 

HOWARD.  J.  Since  May.  1886,  the  ap- 
pellee has  been  tbe  owner  nt  certain  lota 
and  lands  In  and  adjoining  the  city  of 
Martinsville,  occupied  by  her  as  a  farm. 
Appellants  are  the  owners  of  certain  lote 
In  the  city  of  Martinsville,  adjoining  the 
lands  of  appellee.  During  the  years  1SK7 
and  18ti8.a  well  was  drilled  upon  appel- 
lants' lots  to  the  depth  of  800  feet.  In  search 
of  gas.  Instead  of  gaa.  a  large  v<«lume  ot 
water  flowed  from  the  well,  and  has  su 
contlnupd  to  flow  ever  since.  Tbe  water 
biivlng  been  found  by  analysis  to  possess 
curative  properties  for  certain  disenaee, 
appellants  erected  a  bathhouse  upon  their 
•aid  lots,  to  be  used  for  bathing  persona 
afflicted  with  diseases  who  might  be  ben^ 
fited  by  the  artesian  waters.  On  the  16tli 
day  of  September,lSS9,theappelleeflled  'ler 
complaint  against  appellants  In  the  Mor- 
i;an  circuit  court,  alleging  that  appellants, 
after  using  said  artesian  water  In  bathing 
tbe  bodies  of  diseased  persons,  the  same 
having  all  manner  of  alseasea,  tneludlnfc 
syphilis,  and  after  said  water  has  bocome 
befouled  and  polluted  thereby,  caused  the 
same  to  be  conveyed  In  a  tile  ditcb  under 
ground,  constriicied  by  them,  to  the 'and* 
of  appellee,  causing  such  water  to  flow 
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aiMii  and  over  the  lands  of  appellee  and 
Into  a  natural  stream  of  water  mnnintc 
tboeon,  caoHlng  said  d  atnral  strea  m  of  wa- 
tsr  to  become  befooled  and  polluted  there- 
by.expoBlnx  tlieeame  to  the  stock  pastur- 
iDf;  and  feeding  upon  appellee's  an td  land 
where  said  stock  Is  accustomed  to  ran^ 
feed,  and  paatare,  snch  as  milch  cows, 
borees,  and  hOKs.  and  the  same  drlokiOK 
■aid  water  In  its  befooled  and  polluted 
condition  os  aforesaid.  That  aald  stream 
bf  water  is  a  small  spring  branch  of  pure 
water,  havlnie  Its  source  in  springs  abont 
one  mile  from  appellee's  land,  and  con- 
fined Id  a  small  channel  upon  appellee's 
land,  and  passing  through  appellee's  land 
the  distance  of  53  rods,  and  having  no  out- 
let, but  sinklog  into  the  lands  of  appellee 
-and  others  below.  That  said  artesian 
water,  In  Its  polluted  condition,  so  caused 
by  appellants  as  aforesaid,  and  so  cauHed 
to  flow  upon  appellee's  land,  accumulates  i 
Jn  great  ponds  of  water  upon  appellee's 
aald  iiremises,  becoming  polluted  and 
«tasnnnt  thereon,  to  the  great  and  irrep- 
arable damage  of  appellee  and  her  said 
land,  and  to  the  stock  pasturing  and 
feeding  thereon;  also  eDdangerinie  the 
health  of  persons  livlngupunsaid  land  and 
drinking  the  milk  from  aald  cows.  That 
said  mineral  water  from  said  artesian 
well  never  at  any  time  flowed  upon  appel- 
lee's land  and  into  said  stream  of  water, 
by  percolation  or  otherwise^  until  tbe 
same  was  caused  to  flow  thereon  and 
tbereln  by  appellants  In  manner  as  afore- 
said. Concluding  with  a  demand  (or  dam- 
ages In  the  sum  of  fl.OOO,  and  praying 
that  appellanta  be  forever  enjoined  from 
canslne  and  permitting  said  water  from 
said  well  to  run  upon  and  flow  over  the 
lands  of  appellee,  and  into  aald  stream 
of  water,  and  for  other  proper  relief.  A 
demurrer  having  been  overruled  to  this 
complaint,  appellants  answered  by  geueral 
denial,  and  also  by  special  plea.  There 
was  a  motion  to  strike  out  parts  of  the 
special  answer,  which  motion  was  sus- 
tained. A  demurrer  was  afterwards  flieu 
to  the  second  paragraph  u(  tbe  answer, 
which  was  sustained.  Appellants  moved 
for  a  Jury  to  try  tbe  cause,  and  also  moved 
for  a  Jury  to  answer  questions  of  laet, 
both  of  which  motions  were  overruled. 
To  all  of  these  rulings  appellanta  dul.v  ex- 
cepted. The  cause  WHS  submitted  to  tbe 
court,  and  tbe  court,  baving  beard  the  ev- 
Idence.fonnd  tor  tbe  appellee,  assesslug  her 
damagea  in  tbe  sum  of  $50,  and  appellants 
were  "enjoined  from  causing  orpennitclng 
the  water  of  tbe  artesian  well  which  shall 
bave  t>een  used  at  their  sanitarium  and 
bathhoose  *  *  *  In  bathing  or  washing 
personii  afflicted  with  syphilis  or  other  in- 
fections ailment  or  disorder  to  flow  into 
aald  branch  or  stream,  or  over  and  upon 
the  lands  ot  plaintiff,  *  •  >  and  are 
further  enjoined  and  restrained  from  pol- 
luting or  corrupting  the  watar  from  said 
well  which  may  he  left  by  them  to  flow 
Into  said  branch  and  stream  in  such  man- 
ner that  tbe  water  oi  said  brauch  and 
stream  other  than  thit  flowing  from  said 
well  may  be  rendered  dangerous  or  injuri- 
ous to  livestwk."  A  motion  for  a  new 
trial  was  overruled. 
VariooB  errors  are  assigned  and  dis- 


cussed, bat  the  eontrolUng  qaestloos  In 
the  case  arise  under  tbe  ruling  of  the  court 
In  sustaining  the  demurrer  to  the  second 
paragraph  of  the  answer.  This  paragraph 
ot  answer,  omitting  the  parts  stricken  out 
as  not  material,  or  as  being  such  as  might 
have  admit^ied  of  proof  under  the  general 
denial, Is  as  follows:  **  For  further  answer 
they  [appellants]  suy  that  the  stream  of 
natural  water  set  forth  In  plaintlfCs  com- 
plaint la  a  small  stream  and  branch,  which 
flows  from  sources  northeast  of  tbeclty 
of  Martinsville,  thence  southward  to  near 
the  center,  north  and  eouth  of  said  city, 
thence  westward  across  said  city,  thence 
Bouth  to  and  across  plnintlff's  said  land, 
and  has  so  flowed  fur  many  years  prior  to 
platntltf'H  havingany  Interest  in  said  land. 
That  the  said  well  from  which  said  waters 
flow  upon  the  said  lots  of  defendants  was 
dug  and  bored  and  tbe  flow  thereof  caused 
by  an  association  of  many  citlKene  of  said 
city  ot  Martinsville,  with  the  assent  and 
approval  of  plaintiff.  That  tbe  only  means 
or  way  of  escape  of  said  water  is  in  and 
along  said  branch  over  tbe  said  lands  of 
plaintiff.  That  for  more  than  one  year 
after  the  said  well  was  so  dug  and  bored 
the  waters  therefrom  flowed  from  defend- 
ants* said  lots  Into  said  branch  by  open 
dltches,and  were  so  caused  to  flow  by  the 
said  association  of  persons  who  dug  and 
bored  the  same,  and  without  objection  by 
plaintiff,  and  with  her  acquiescence.  That 
thereupon  and  thereafter,  upon  teatingsald 
waters  bysclentlflc  analysis,  by  drinking 
and  using  the  same  In  baths,  they  were 
found  to  be  ot  great  value,  and  to  bave 
highly  curative  properties,  and  to  be  of 
great  service  and  value  in  healing  persons 
afflicted  with  various  disorders, — rheuma- 
tism, neuralgia,  kidney  affections,  paraly- 
sis, and  raanyotberdlaorders;  whereupon 
defendants  erected  a  bathhouse  to  utilise 
aald  waters  for  tlie  benefit  ot  all  persons 
so  afflicted  upon  their  said  lots  at  a  cost 
of  ten  thonaand  dollars,  and  bave  treated, 
benefited,  and  cured  bundreds  of  pArsons 
from  all  parts  of  tbe  country  so  afflicted 
asaforeeatu,  and  are  stlU  engaged  at  their 
said  bathbouse  In  healing  and  curing  sncb 
Biek  and  afflicted.  That  In  erecting  said 
bathhouse  and  In  using  said  waters  of 
said  artesian  well  for  the  healing  ot  per- 
sons as  aforesaid,  and  in  all  defendants 
did  In  the  use  of  said  waters  and  the 
draining  the  same  away,  as  complained 
by  said  plaintiff,  said  defendants  used  all 
proper  and  possible  care  to  avoid  injury, 
damage,  or  inconvenience  to  said  plaintiff 
and  aU  others,  and  only  did  such  acts  as 
were  proper  and  necessary  to  be  dune  in 
the  use  of  said  waters  for  the  purposes 
aforesaid.  That  said  plaintiff  stood  by 
and  assented  to  and  acquiesced  in  the  said 
expenditure  of  said  sum  In  the  erection 
of  said  bathhouse  by  defendants.  That, 
after  so  erecting  said  bathhouse,  defend- 
ants placed  underground  a  drain,  made 
of  porous  tile,  to  convey  the  surplus  wa- 
ter from  said  artesian  well  underground 
to  the  branch  above  plaintiff's  land,  ba- 
cause  the  said  branch  was  the  only  natu- 
ral and  only  convenient  outlet  for  said 
water,  and  did  not  thereby  materially  in- 
crease tbe  flow  ot  water  in  said  branch." 
The  question  presented  lor  dedidon  Is 
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new  la  tbls  ■tate,— whether  one  wbo  slnkB 
an  artesian  well  apon  his  own  land,  aad 
nses  the  water  to  bathe  the  patients  In  a 
sanitariam  or  hospital  erected  by  him  on 
said  premises,  Is  liable  to  iDjnnctlon  and 
damages  for  allowing  the  water  to  flu w 
Into  a  stream  wtalrh  la  the  natural  water 
souroeol  the  baatn  in  which  the  artesian 
well  Is  situated,  the  owner  belug  free  from 
n^llgenceor  malice,  and  astng  all  doe  care 
In  avoiding  Injury  to  his  neighbor.  In  a 
Pennsylvania  case  the  plalntltf  was  the 
owner  of  property  on  one  side  ol  a  street, 
and  brouKhtan  action  tor  damages  for  al- 
leged loiury  to  bis  property  by  the  defend- 
ant company,  which  bad  constructed  its 
elevated  road  on  Itaownland.ou  tbeotber 
side  of  the  street.  It  was  alleji^ed  that  the 
noise,  dnst,  smoke,  and  cinders,  and  the 
constant  Jar  of  passing  trains,  Interfered 
with  plalDtltf's  enjoyment  of  his  property* 
and  lessened  its  value.  The  court  In  that 
case  premlHcd  that  under  the  'jonstitutlon 
of  Pennsylvania  the  company  would  only 
be  liable  If.  nnder  the  same  circumstances, 
an  Individual  would  be  liable  at  common 
law,  and  beld  that  In  case  a  natural  per- 
son  were  operating  the  road  under  the 
same  elrcnmstanees  he  would  not  be  re- 
sponsible In  damages,  for  the  reason  that 
he  would  have  a  right  to  tbe  reasonable 
use  and  enjoyment  of  his  property;  and  if 
Id  such  use.  without  negligence  or  malice 
on  his  part,  a  loss  should  unavoidably 
fall  upon  his  neighbor,  he  would  not  be 
liable  therefor.  Ko  principle  ofla  w  Is  bet- 
ter settled  than  that  a  man  has  the  right 
to  the  lawful  nap  and  enjoyment  ol  bis 
own  property,  and  that  If,  In  the  enjoy- 
ment of  auch  right,  without  negligence  or 
malice,  an  Inconveuleuee  or  loss  i»ccurs  to 
his  nelirbbor,  it  Is  a  wrone  for  which  there 
1h  no  liability.  Tbls  must  be  so,  or  every 
man  would  be  at  tbe  mercy  of  his  neigh- 
bor In  tbe  use  and  enjoyment  of  his  own. 
Mo  man  Is  answerable  in  damages  tor  the 
reasonable  exercise  of  a  right,  where  it  is 
accompanied  by  a  cautious  regard  tor  tbe 
rights  of  others,  where  there  is  no  Jost 
ground  for  the  charge  of  negligence  or  un- 
aklllfnlnesB,  and  where  the  act  la  not  done 
maliciously.  Pantun  v.  lioUand,  17 Johns. 
99.  We  need  not  consume  time  by  further 
citation  of  authorities  for  so  plain  a  prop- 
osition. It  la  settled  law.  It  Is  true  that 
this  principle  is  qualified  to  a  certain  ex- 
tent. A  man  may  not  carry  on  a  business 
which  poisons  the  air  and  renders  it  un- 
healthy in  a  thickly  populated  neighbor- 
hood, and  especlaUy  in  tbe  center  ol  a 
large  city.  So  establishments  which  In- 
volve danger,  as  powder  mills  and  certain 
kinds  of  manufactories.raust  seek  aseclud- 
ed  place,  where  as  lew  persons  may  be  in- 
convenienced as  possible.  These  exceptions 
to  tbe  geueral  rule  are  well  established. 
But  the  great  interests  of  mankind  must 
goon  unhampered.  Railroads  must  reach 
cities;  the  treasures  of  the  earth  most  be 
drawn  from  the  mines;  factories  aud  mills 
must  send  forth  noise,  dust,  and  smoke. 
Inconveniences  reeoltlng  from  such  causes 
must  be  endured  by  Indlviduula  for  the 
general  good;  otherwise  we  should  have 
to  forego  a  multitude  of  the  blessings  uf 
modern  civltizatlou.  Railroad  Co.  v.  Mar< 
chant,  US  Fa.  St.  511. 13  AtL  Rep.  690«  aud 
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antharitles  there  eltecl.  In  Saanon  v. 
Hargadnn.  10  Allen.  106,  the  coarC  held 
that  **  the  right  of  a  party  to  tbe  free  and 
unfr'ttered  control  of  bis  own  land  above, 
upon,  and  beneath  the  surface  cannot  be 
Interfered  with  or  reatrulned  by  any  cod- 
alderatlons  of  injury  to  orhere  which  may 
be  occasioned  by  the  flow  of  mere  soriace 
water  in  consequence  of  tbe  lawful  ap- 
propriation of  land  by  its  owner  to  a  par- 
ticular nee  or  mode  of  enjoyment.  *  *  • 
A  party  may  improve  any  portion  of  tab 
land,  although  he  may  thereby  cause  tbe 
auriace  water  flowing  thereon,  wheoceeo- 
ever  it  may  come,  to  pass  off  in  a  different 
direction,  and  in  larger  quantities,  than 
previously.  If  sucbanactcauses  damages 
to  adjacent  land,  it  Is  damnum  absque  in- 
juria.** The  law  la  tbe  same  In  thlsstateL 
Turnpike  Co.  ▼.  Oreen,99  Ind.  205.  Where, 
in  Massachusetts,  a  riparian  owner  built 
a  dam  across  a  stream,  to  create  a  flsb 
pond  on  his  own  land,  it  was  held  to  be  a 
reasonable  uae  of  the  water;  and  a  mQl 
owner  below  had  no  cause  to  complain  of 
it,  either  at  commou  law  or  nnder  the 
statute  of  that  etate  as  to  mills.  Yet  it 
seems  that  a  mill  owner  may  not  enlarge 
the  quantity  of  water  flowing  In  a  stream 
from  his  mill  through  the  land  of  a  lover 
proprietor  by  turning  a  new  stream  into 
bis  pond.  The  wrong  conaista  in  turning 
any  water  upon  the  land  which  does  not 
naturally  flow  there.  This,  however, 
does  not  extend  to  preventing  a  proprie- 
tor upon  a  stream  from  digging  dltehn 
or  doing  other  acts  In  the  proper  cnlttva- 
tion  of  bis  land,  though  tbe  effect  of  it  is 
to  Increase  tbe  quantity  of  water  in  tbe 
stream.  Washb.  Easem.  (4th  £kl.)p-S7a. 
In  California,  a  man  In  Irrigating  his  fans 
turned  a  stream  upon  It  from  an  adjacent 
ravine.  The  water  percolated  tbroogb 
thsBoU  into  a  nelgbboring  mine  In  ancb 
quantities  as  to  ruin  the  mine.  It  was 
held  that  the  farmer  was  reasoualy  exsr^ 
cislng  bis  right  to  irrigate  bis  land,  and 
was  responsible  only  for  the  Injuries 
caused  by  his  negligence  or  uneklllfnlneaB, 
or  for  such  as  were  caused  by  any  wanton 
abuse  of  bis  right,  f^ibson  v.  Puchta,  33 
Gal.  S16.  In  another  California  case  tbe 
landowner  permitted  the  water  taken 
from  artenlan  wells  on  his  lands,  and  ear- 
ried  through  a  ditch  to  irrigate  bis  fleldi, 
to  percolate  through  the  ditch,  to  the  In- 
jury of  his  nelgbbur's  land.  It  was  found 
that  at  small  expense  the  water  migbt 
have  been  drained  from  tbe  ditch  so  as 
probably  to  prevent  the  injury,  and  be 
was  accordingly  enjoined  from  contlnnlng 
the  Injury.  What  might  have  been  tbe 
opinion  of  the  court  Incase  the  fields  conld 
not  be  Irrigated  without  injury  to  the 
nelghhordoes  not  appear.  Parker  T.Lai^ 
sen.  m  Cal.  236.  'H  Pac.  Rep.  989. 
Tbe  general  rule  In  England  la  that  a 

^rson  discharging  noxious  substances 
to  a  stream  will  be  liable  to  theriparian 
owners  lower  down  for  any  damage  oc- 
casioned, yet  some  exception  seems  to  be 
made  In  favor  of  mining  operations. 
Ralnb.  Mines,  (8d  Ed.)  517,  says:  "It 
should  alHO  be  remembered  that  the  pros- 
perity of  a  mining  country  and  Its  inhabit- 
ants depends  upon  the  successful  efforts 
ol  the  adventurer.   The  value  of  all  prop- 
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«ttj  in  tbe  vidnltjr  of  minea  la  Inseparably 
asHoclated  with  the  spirit  ofadrentDre. 
The  mluer,  therefore,  should  not  be  har- 
assed In  his  operations  by  claims  of  an 
ansubatantlal  or  ima^nary  cbaracter. 
for  tbe  benefits  be  coniera  generally  tar 
sarpuas  tbe  Injuries  be  may  commit."  In 
Mason  r.  Hill,  Blanch,  ft  W.  Lend.  Cae. 
407,  and  notes,  tbe  exception  as  to  min- 
eral products  la  also  made:  "Bot  tbe 
right  to  tbron  refuse  into  a  natural 
■tream,  or  discharge  into  It  water  which 
has  been  used  for  the  precipitation  of 
minerals,  and  rendered  noxious,  may  be 
acquired  by  preaeriptlnn,  custom,  or  naer. 
Tbe  same  mle  applies  to  smelting  and 
washing  processea."  Id.  721,  and  antbori- 
ties  there  cited.  In  this  country  tbe  se< 
rerity  of  the  English  rnle  la  still  Further 
relaxed.  "It  one  bullda  a  dam  upon  bia 
own  premises,  and  thus  holds  back  and 
aeeomulates  the  water  for  his  beneflti  or 
It  be  brings  water  upon  his  premlaea  Into 
a  reserToir*  in  case  tbe  dam  or  tbe  banks 
of  the  reservoir  give  way,  and  the  lands 
of  a  nt^Igbbor  are  tbua  flooded,  he  Is  not 
liable  for  the  damage  without  proof  of 
some  negligence  on  hia  part.**  Loaee  v. 
Buchanan,  51  N.  Y.  477,  and  authorities 
dted.  **As  a  general  proposition,  it  Is 
safe  to  say  that  the  owner  of  land  baa  a 
right  to  make  reasonable  use  of  his  prop- 
erty, and  that  right  extends  as  well  to  an 
nnlimlted  distance  above  tbe  earth's  anr- 
f ace  as  to  an  unlimited  distance  below." 
Garland  v.  Towne,  65  N.  H.  57.  Tbe  right 
to  flowing  water  la  a  rigbt  Incident  to 
property  In  land;  and  while  It  Is  a  right 
eommoB  and  equal  to  all  tbroogb  whose 
land  It  runs,  yet  as  one  of  the  glfta  of 
Providence  each  proprintor  has  a  right  to 
a  Just  and  reasonabte  use  uf  It  as  it  passes 
through  his  land.  What  la  such  a  Just 
and  reasonable  oae  may  often  be  a  diffl- 
ealt  question,  depending  on  various  cir- 
cumstances. Elliot  Ballroad  Co.,  10 
Cush.  193.  Sewage  and  waste  material 
may  becaat  Into  streams  If  material  in- 
jury is  not  thereby  caused.  Tbe  rigbt  of 
one  proprietor  to  have  the  atream  de- 
scend to  blm  pure  must  yield  In  a  reason- 
Able  degree  to  the  rigbt  of  the  upper  pro- 

erietors,  wbuae  occupation  of  their  own 
mda.  and  whose  nse  of  the  water  tor 
mill,  manofacturiuK.  domestic,  or  other 
purposes,  will  tend  to  make  the  water 
more  or  less  impure.  So  It  Is  of  public  Im- 
portance that  proprietors  of  useful  manu- 
factories ebould  not  be  held  responsible 
tor  alight  lujnrlea,  or  even  some  degree  of 
Interference  with  agrlcalture.  In  r^ard 
to  aome  waste  deposits  In  such  streams, 
there  would  seem  to  be  no  qneatlon.  The 
nnlform  practice,  tbe  convenience,  and. 
In  some  instances,  tbe  indispenaable  n» 
cesaity,  would  seem  sufficient  to  decide 
aucb  cases.   Gould,  Waters,  §  220. 

InHealtb  Departmeut  v.Purdon.OgN.  Y. 
237,  1  N.  Bep.  687,  which  was  an  action 
to  enjoin  the  sale -of  adulterated  tea,  it 
was  said  that  "courts  will  not  In  all  caaea 
interfere  by  way  of  Injunction  to  restrain 
the  continuance  of  an  Illegal  trade,  the 
abatement  of  n  nuisance,  or  tbe  prosecu- 
tion of  a  danicBrouB  employment.  Its 
power,  however,  to  do  so  iu  case  of  the 
exercise  nf  any  trade  or  business  wblcb  Is 


either  illegal  or  dangerous  tobnmaulife, 
detrimental  to  health,  or  the  occasion  of 
great  public  Inconvenience,  is  not  only 
conferred  by  the  provisions  of  tbe  statute, 
bat  belongs  to  tbe  general  powers  pos- 
sessed by  coorte  of  equity  to  prevent  Ir- 
reparable mischief,  and  obviate  damages 
tor  which  no  adeqnte  rmnedy  exists  at 
law."  In  that  caaa  it  was  found  that, 
although  tbe  teas  were  adulterated,  yet 
there  was  nosuffldent  evidence  that  the 
nse  of  the  teas  was  dangerous  to  human 
lifd  or  detrimental  to  health,  and  there- 
fore the  Injunction  was  refused.  In  Owen 
V.  Fbllllps,  78  Ind.  284,  It  was  attempted 
to  enjoin  the  re-erection  of  a  douring  roll! 
which  bad  been  burned,  tbe  claim  being 
made  that  tbe  mill  was  a  nuisance,  and 
that  it  could  not  be  operated  without  be- 
coming a  nuisance;  tbatthe  smoke  and 
cinders  made  the  water  of  plaintiff's  ciS' 
terns  and  wells  foal  and  Impure;  and 
that  thn  noise,  smoke,  dust,  dirt,  and 
offensive  odors  caused  by  tbe  running  of 
tbe  mill  essentially  interfered  with  plain- 
tiff's enjoyment  of  life  and  property.  The 
following  instruction  in  that  case  was 
objected  to  by  the  plaintiffs  beca  use  tbe 
court  modified  it  by  inserting  tbe  words 
^materially  and  essentially "If  tbe  jury 
find  from  tbe  evidence  tbat  the  personal 
enjoyment  ot  the  plaintiffs  in  their  real- 
deoee  has  been  and  will  be  materially  and 
uasentlally  lessened  by  either  the  noise, 
amoke,  dust,  dirt,  cinders,  burses,  mules, 
or  teams,  caused  by  tbe  running  and  nse 
ot  said  mill,  tben  tbe  allegations  of  the 
complaint  have  been  sustained."  The  In- 
struction. MS  so  modified,  waa,  however, 
approved  by  this  court,  the  court  adding 
that  "a  lawful  business  maybe  so  con- 
ducted as  to  become  a  nuisance,  but.  In 
order  to  warrant  interference  by  injunc- 
tion, tbe  Injury  muat  be  a  material  and 
essential  one;"  quoting,  also,  with  ap- 
proval from  tbe  opinion  rendered  by 
Cooley,  J.,  In  Gilbert  v.  Showerman,  IB 
Mich.  4^,  that  in  such  cases  "minor  In- 
conveniences must  be  remedied  by  actions 
for  tbe  recovery  ot  damages,  rather  than 
by  tbe  severe  process  of  injunction."  See. 
also.  Bowen  v.  Mausy,  117  Ind.  258,  ID  N. 
E.  Bep.  526.  "The  granting  orr^usalof 
an  Injunction  rests  lo  each  particular  case 
In  the  sound  discretion  ot  the  court.  An 
injunction  ought  not,  therefore,  to  be 
granted  when  it  would  be  against  good 
conscience,  or  productive  of  great  hard- 
ship, oppression,  or  injustice,  or  of  public 
or  private  mischief."  City  of  Logansport 
V.  Uhl,  90  Ind.  631,  and  authorities  there 
cited. 

Tbe  natural  right  to  have  tbe  water  of 
a  Btresm  descend  in  Its  pure  state  must 
yield  to  tbe  equal  right  of  those  above. 
Their  use  of  tbe  stream  for  mill  purposes 
and  tbe  otbermanifuli  purposes  for  which 
they  may  lawfully  use  it  will  tend  to 
render  it  more  or  less  Impure.  The  water 
may  thus  be  rendered  nuflt  tor  many  uses 
for  which  it  had  before  been  suitable; 
but,  so  far  as  tbat  condition  results  from 
reasonable  use  of  the  stream  In  accord 
ance  with  the  common  right,  tbe  lower 
riparian  proprietor  has  no  remedy. 
When  the  population  becomes  dense,  and 
towns  or  villages  gather  along  its  banks, 
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tbe  8tnam  natarally  Raffeni  still  greater 
defATioratloQ.  Against  Bueb  Injury,  liicl- 
dent  ne  It  is  to  tbe  growtb  and  Induatriul 
prosperity  of  tbe  community,  the  law 
affords  do  redress.  So  lu  cities  and 
towns,  wltb  tbeir  nnmerons  Inbabltants 
and  diverslfled  business,  wltb  tbelr  mills, 
shops,  and  mannfnctorles,  with  tbelr 
streets  and  sewers,  all  the  products  and 
means  of  a  high  civilization,  It  would  be 
Impossible  that  the  pure  streams  that 
flow  In  from  the  far  nisi  des  should  remain 
uncontamlnated;  and  those  that  live 
upon  tbe  lower  baolcs  of  such  streams 
must,  lor  the  general  xood,  abide  the  nec- 
essary reanlts  of  such  censes.  Uerrlfleld 
V.  City  of  Worcester,  110  Mass.  216. 
That  It  Is  not,  under  all  circa  mat  ances, 
an  nnreasnnable  or  unlawful  use  of  a 
stream  to  throw  or  discharge  Into  It 
waste  or  impure  matter,  and  that  wheth- 
er, in  any  giren  case,  such  use  would  he 
reasonable  or  not,  Is  a  question  for  the 
Jury.  Hee  Ang.  Water  Courses,  (7th  Ed.)  9 
140d. 

In  the  case  before  ns  tbe  stream  flowed 
through  the  heart  of  the  city  of  Martins- 
ville before  It  reached  the  lands  of  appel- 
lee. Will  it  be  said  that  there  Is  any  lia- 
bility for  contamination  from  tberefuse  of 
theeltyf  Mnst  it  be  that  one  wbu  lives 
on  tbe  tower  lands  on  tbe  banks  of  a 
streum  sball  forbid  forever  the  founding  of 
a  city  on  tbe  lands  above,  forbid  the  grad- 
ing of  streets,  the  building  of  sewers,  the 
erection  of  mills,  factories,  hosplcala,  or 
otber  means  of  livelihood,  comfort,  and 
convenience  of  the  Inhabitants?  A  case  In 
many  of  Its  features  resembling  chat  now 
before  tbe  court  Is  tbe  well-considered  case 
of  Coal  Co.  V.  Sanderson,  118  Pa.  St.  126,  6 
Atl.  Rep.  458.  That  was  a  mlnlagcaee, 
and  the  chief  qnestion  was  as  to  tbe  liabil- 
ity of  the  mine  owners  for  the  flowage  of 
foul  water  from  the  mine  Into  a  stream 
whlcb  was  the  natural  watercourse  of  the 
basin  In  which  the  mine  was  situated. 
The  plaintiff  In  that  ease,  Mrs.  Sanderson, 
had  purchased  a  tract  of  land  in  tbe  city 
of  Scranton,  on  Meadow  brook,  near 
Us  mouth.  The  existence  of  the  stream, 
tbe  purity  of  its  water,  and  its  utility  for 
domestic  and  other  purposes,  it  is  said, 
was  a  leading  inducement  to  her  purchase 
of  the  land.  She  erected  a  house,  threw 
dams  across  tbe  broi>k  to  form  a  flsb  and 
Ice  pond  and  to  supply  a  cistern,  and  tbe 
water  was  forced  by  hydraulic  pressure 
from  the  cistern  to  a  tank  in  the  bouse, 
and  was  used  for  domestic  purposes  and 
for  a  fountain.  The  ptalntlB  alleged  in 
her  complaint  that  the  large  volume  of 
mine  water  which  the  defendant  company 
poured  into  the  brook  above  had  corrupt- 
ed tbe  stream  to  such  an  extent  as  to  ren- 
der It  totally  nnflt  for  domestic  use;  tbat 
the  flsb  weredeelroyed,  the  pipes  corroded, 
and  ber  entire  apparatus  for  utilizing  the 
water  rendered  worthless.  She  brought 
her  action  to  recover  damages  for  i>uch 
pollution  of  the  stream.  In  the  course  of 
the  opinion  tbe  court  says:  "It  must  be 
conceded,  we  think,  that  every  man  Is  en- 
titled to  the  ordinary  and  natural  use  and 
enjoyment  of  bla  property.  He  may  cat 
down  the  forest  trees,  clear  and  cultivate 
bis  laud,  although  In  so  doing  he  may  dry 


up  tbe  sources  of  bis  neighbor's  springs,  w 
remove  tbe  natnral  barriers  against  wind 
and  storm.  If ,  In  tbe  excavation  of  bli 
land,  he  should  uncover  a  spring  of  water, 
salt  or  fresb,  acidulated  or  sweet,  be  will 
certainly  not  be  obliged  to  cover  It  agabi, 
or  to  conduct  It  out  of  its  course,  lest  tbe 
stream.  In  Its  natural  flow,  may  reach  bis 
neigbbor's  land.  *  *  *  In  sinking  his 
well  be  may  Intercept  and  appropriate  tbe 
water  which  supplies  his  neighbor's  welL 
Acton  v.  Blundell,  12  Mees.  &  W.  324; 
Wheatley  t.  Baugh,  25  Pa.  St.  528;  Halde- 
mun  V.  Bnickbart,46Pa.St.614.  Or.If  his 
own  well  is  so  close  to  tbe  soil  of  bis  neigh- 
bor HB  to  require  tbe  support  of  a  rib  of 
clay  or  ot  stune  on  bis  ndgbbor's  land  to 
retain  the  water  In  the  well,  no  action  will 
He  against  the  owner  uf  tbe  adjacent  laud 
for  digging  away  such  clay  or  stone,  which 
la  his  own  property.  Whart.  Neg.  &39. 
So,  also,  each  of  two  owuers  of  adJolnioK 
mines  has  a  natural  right  to  work  hie 
own  mine  in  the  manner  most  conTenlent 
and  beneficial  to  himself,  although  the  nat- 
nral consequence  may  be  that  some  pre}- 
ndlce  may  occur  to  the  owner  of  tbe  ad- 
joining mine.  Smith  v.  Keurlck,  7  C.  B. 
515.  One  mine  owner  may  thus  permit 
water  naturally  flowing  In  his  own  tnloe 
to  pHSS  oft  by  gravitation  Into  an  adjoin- 
ing or  lower  mine,  so  long  as  his  opera- 
tions are  carried  un  properly  and  in  tbe 
HHual  manner.  Bainb.  Mines,  207.  To  tbe 
same  effect  are  Wilson  v.  Waddell,  L.  B  2 
App.  Cas.  Crompton  v.  E^a,  L.  R.  19 
Eg.  115.  The  defendants,  being  theownen 
of  the  land,  bad  a  right  to  mine  tbe  coal. 
It  may  be  stated  as  a  general  proposltlos 
that  every  man  has  therlgbt  tu  the  nat- 
nral use  and  enjoyment  of  bis  own  prop- 
erty, and  if,  while  lawfully  in  sncb  useand 
enjoyment,  wlthont  negligence  or  malice 
on  his  part,  an  unavoidable  loss  occurs  to 
bis  neighbor.  It  Isdaranum  absque  injuria, 
for  tbe  rightful  use  of  one's  own  land  may 
cause  damage  to  another  without  any  le- 
gal wrong.  *  *  *  *It  is  established,' 
says  Cotton.  L.  J.,  In  Iron,  etc.,  Co. 
Kenyon.  11  Cb.  Dir.  788,  *that  takinv  out 
mineral  la  a  natural  use  of  mining  prop- 
erty, and  that  no  adjoining  proprietor 
can  complain  of  the  result  of  careful,  prop- 
er mining  operations.'  In  the  same  case 
Brett,  L.  J.,  says:  'The  caseshavedecided 
that  where  tbat  maxim  ("sic  utere  tec  ut 
alien  am  non  laedae**)  is  applied  to  land 
and  property,  It  is  suliject  to  a  certain 
modification:  It  being  neceaRary  for  the 
plaintiff  to  show  not  only  that  he  has  sdb- 
talned  damaere,  but  tbat  the  defendant 
has  caused  It  by  going  beyond  wbat  is 
necessary  In  order  to  enable  him  to  have 
the  natural  use  ot  bis  own  land.'  Page 
7S7.  *  *  *  The  right  to  mlnecoal  la  not 
a  nuisance  in  itself.  It  Is.  ns  we  have  said, 
a  rlghtlncident  to  ownershlpof  coal  prop- 
erty, and,  when  exei-cised  in  the  ordinarr 
manner,  and  with  One  care,  the  owner  can- 
not be  held  torpernilttlngthenaturai  flow 
of  mine  water  over  bis  own  land  into  the 
water  CO urne  by  means  of  which  tbe  nat- 
ural drainage  of  tbe  country  is  effected. 
*  *  *  The  defendants  were  engaged  la  a 
perfectly  lawful  business,  in  which  they 
made  large  expenditures,  and  In  which  tbe 
interests  of  the  entire  community  were 
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eoaeemed.  Tbtj  wen  at  llbertr  to  cany 
ua  that  buBlnesH  In  tbe  ordinary  way,  and 
were  not,  wblle  so  doing,  aceonntable  tor 
eonseqaences  wblch  they  conld  not  con- 
trol. Ah  tbe  mininB  operations  went  on, 
tbe  water,  by  the  mere  foi-ce  ot  (cravlty, 
ran  out  of  tbe  drifts,  and  fonnd  its  way 
over  tbe  defendants*  own  land  to  tbe 
Meadow  brook.  It  la  clear  tbat  for  the 
eonaequencea  of  this  flow  which  by  the 
mere  force  of  sravlty  naturally,  and  with- 
out anyfanit  of  the  defendanta, carried  tbe 
water  Into  tbe  brook,  and  tbence  to  tbe 
plaintiff's  pond,  there  cuiild  be  no  respon* 
siblUty  as  damaceB  on  tbe  part  of  tbe  de- 
fendanta. "  *  *  It  ia  said  tbe  defend- 
anta  created  an  artificial  water  ronrae from 
their  mine  to  Meadow  brook ;  bnt  this  ar- 
Hficial  water  cooree  was  upon  their  own 
land,  and  conducted  no  more  water  than, 
by  the  natoral  conformation  of  the  aor- 
face,  could  otherwise  have  reacbed  It.  If 
it  be  auffgeitted  that  the  d^endants  miKht 
have  extended  this  artificial  water  way.  In 
lurm  of  a  sewer, to  some  polntof  safety,  it 
may  be  asked  where,  short  of  tbe  sea, 
might  the  sewer  be  dlaehanced  tbat  tbe 
aame  complaint  mlsht  not  be  made? 
•  •  *  Kor  do  we  aay  that  a  miner.  In 
order  that  hie  mines  may  be  made  avail- 
able, may  enter  upon  bis  neighbor's  lands, 
or  Inflict  apon  blm  any  other  Immediate 
or  direct  Inlnry;  bat  wedo  say  that  in  the 
operation  ot  mining  In  tbe  ordinary  and 
usual  manner  he  may, upon  bleown lands, 
lead  tbe  water  which  percolates  into  his 
mine  into  tbe  streams  which  form  tbe  nat* 
nral  drainage  of  tbe  bastn  In  which  tbe 
coal  is  situate,  altbougb  tbe  quantity  aa 
well  as  tbe  quality  of  the  water  In  the 
stream  may  tbereby  be  affected. " 

The  foregoiog  case  of  Coal  Co.  t.  San- 
derson, and  the  reasoning  of  the  court, 
seem  to  be  closely  In  point  with  theca«e 
at  bar.  In  both  cases  tbe  owners  cauw 
water  to  riao  from  the  earth,  to  become 
foul,  and  then  to  be  carried  by  an  artifi- 
cial drain,  and  discharged  into  a  running 
ntream,  the  natural  water  courae  of  the 
basin  or  ralley  In  which  tbe  water  rises, 
and  into  wblcb  stream  the  water  would 
naturally  flow  if  left  to  Itself.  In  both 
cases  tbe  owners  were  engaged  In  a  lawful 
and  necessary  work,  of  great  advantage 
to  mankind  at  large,  and  particularly  to 
tbe  community  in  wblch  they  operated; 
the  one  In  minlnie  out  of  tbe  earth  and  dls- 
tributlDg  coal  for  beating  and  Indnatrlal 
usee,  and  tbe  other  also  taking  out  of 
the  earth  mineral  water  tor  healing  and 
curing  tbe  infirm.  Both  were  free  from 
fault  or  negligence  in  conducting  their 
business,  and  in  avoiding,  en  tar  as  possi- 
ble, all  Injury  to  others;  the  Injary  Ineach 
ease  being  but  tbe  neceseary  Incident  of  a 
lawful  bnslnesa.  In  each  caae  there  was 
nootherplaeebut  thestream  for  the  water 
to  SCO.  so  that.  If  It  were  unlawful  to  dis- 
cbarge the  water  into  tbe  stream,  then  the 
mterpriae  Itself  of  necessity  wonld  beat 
a  standstill,  and  a  lawful  buainess  tfans 
eome  to  an  end  becanae  It  could  not  be 
Uiwfnliy  carried  on. 

It  would  seem  tbat  tbe  declslona  show 
that  when  a  boslneas  la  dangerous,  nn- 
healthfnl.  or  otherwise  greatly  injurloun 
to  a  community  or  to  en  Individual,  aud 
It  la  poasible  to  avoid  the  Injury  by  a 


more  careful  management,  or  even,  it 
neceeaary,  by  a  removal  ol  the  works 
to  a  mora  seelnded  or  leas  objectionable 
place,  tben  the  owners  <rf  tbe  noxioua 
hnsiness  will  be  mulcted  In  damages,  and. 
If  necessary,  restrained  by  the  courts. 
We  have  seen  that  In  the  case  of  Parker 
V.  Laraen,  supra,  when  it  appeared  tbat 
tbe  defendant  could  flow  water  from  hla 
artesian  wells  over  bis  fields  wltbout  Inju- 
ry to  his  nMgbbor,  but  did  not  du  no,  he 
was  enjoined.  In  tbe  case  of  Indianapolis 
Water  Co.  V.American  Strawboard  Co., 
63  Fed.  Rep.  970,  where  there  was  a  dis- 
charge of  refuse  matter  from  a  strawboard 
factory  Into  a  nunnavlgable  river  uHed  by 
a  water  company  as  a  source  of  snppiy 
for  furnishing  a  city  with  water  for  do- 
mestic and  other  purposes,  it  was  held 
that  Injunction  would  lie  to  restrain  such 
puliation  of  tbe  water  supply.  In  Kln- 
naird  v.  Oil  Co.,  8S  Ey.  468. 12  8.  W.  Bep. 
937.  defendant  bad  stored  petroleum  wblch 
leaked  and  percolated  through  the  ground 
nntll  It  reacbed  plaintiff's  spring  of  water. 
Qas-r^ht  ft  Coke  Co.  v.  Urabam,  38 
III.  78,  was  a  similar  case,  tbe  offensive 
substances  percolatlngfrom  thegas  works 
Into  plaintiff's  well.  Also  Gas  Cu.  v. 
Murphy,  89  Pa.  Ht.  257.  Either  uf  two 
courHCB  could  have  been  followed  by  tbe 
offending  defendants  In  these  last  three 
eases.  They  could  improve  tbelr  works 
BO  tbat  tbe  oils  wonld  not  leak  and  perco- 
late through  the  earth  to  the  fouling  ot 
the  water,  or  they  conld  remtive  tbelr 
works  to  another  locality.  Accordingly, 
damages  were  asscKsed  in  each  case  for 
the  Injury.  8o  of  various  kinds  of  dan- 
gerous or  offensive  mills,  factories,  or  oth- 
er eatabllRbments  or  occupationa.  If  they 
are  cond acted  In  such  a  manner  as  tu  ma- 
terially and  eaaentially  Injure  adjoining 
proprietors,  the  owners  may  be  subject  to 
suits  for  damages,  or,  in  case  the  Injury 
Is  continuous,  the  busineBs  may  be  en- 
Joined.  Bat  in  this  class  ot  cases  either  a 
change  in  the  method  of  conducting  the 
business,  so  as  to  avoid  the  Injury,  or  else 
a  total  removal  of  the  works  to  another 
and  safer  locality,  may  be  bad.  But  the 
case  before  us  does  not  belong  to  this 
clas9.  Railroads  must  reach  our  cities 
and  the  marts  of  trade.  They  cannot  do 
buRlness  elsewhere.  Mines  and  mineral 
springs,  natural  gas  and  oil  wells,  cannot 
be  removed.  Tbey  must  be  operated 
where  they  are,  or  totally  abandoned. 
Wbere,tlierefore,a  work  la  lawful  In  itself, 
and  cannot  be  carried  on  elsewhere  than 
where  nature  located  it,  or  where  public 
necessity  requlree  It  to  be,  then  those  lia- 
ble to  receive  Injury  fruro  It  have  a  rlfcbt 
only  to  demand  that  It  sh»U  be  conducted 
with  all  due  care,  so  as  to  fi^va  aslittlean- 
noyance  as  may  be  reasonably  expected, 
and  any  Injury  that  may  result  notwith- 
standing such  care  In  the  management  ol 
the  work  roust  be  borne  without  compen- 
sation. It  is  tben  a  caae  in  which  tbe 
I n t ercB ts  and  con venlence  ot  the  In- 
dlvidual  must  give  way  to  tbe  general 
good. 

The  demurrer  to  the  second  paragraph 
of  the  answer  In  this  case  admits  the  facta 
atated  In  the  answer  to  be  true.  Wehave, 
then,  to  consider  the  statements  of  the 
aoBwaras  fuets,  and  in  the  light  ot  these 
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facta  ezamloe  wbetber  tbe  bnsincBB  of  ap* 

pellants  Is  a  lawful  buRinpsa,  and  wbetber 
It  iB  carried  on  with  dae  en  re,  and  bo  as 
to  do  no  Injary  to  appellee  which  caa  rea> 
sonably  be  avoided.  From  the  answer, 
then,  we  learn  that  eaid  artesian  well  was 
dug  and  Its  watera  caaaed  to  flow  upon 
appellanta'  aald  lands  by  an  aaaoclatloD 
of  the  ettliena  of  MartlnavUIe,  with  tbe  as* 
sent  and  approval  ot  appellee.  Tbat  the 
waters  from  eaid  well  flowed  Into  a 
stream,  wbicb,  alter  rannloKtbronffb  aald 
city,  passed  over  the  landa  of  appellee, 
and  for  more  than  a  year  bo  continued  to 
flow,  with  the  acqolascence  ot  appellee. 
That  tbe  only  meana  or  way  ot  eacape  of 
tbe  water  from  eaid  well  1b  In  and  along; 
said  branch,  which  la  the  only  natoral 
oatlet  tor  the  same:  and  that  tbe  Increase 
ot  tbeflowot  water  Insald  stream  wasnot 
materially  increased  by  the  water  from 
said  artesian  well.  Tbat  afterwards,  by 
scientific  analysis,  and  by  tbe  use  of  said 
water  for  drinklns  and  bathing,  it  was 
diaeoTered  that  tbe  waters  were  of  great 
medicinal  valoe,  and  poeaeaaed  of  cura- 
tive properties  in  tbe  healing  ot  persons 
afflicted  with  rbeumatlam.  neuralgia,  par- 
alysis, kidney  affectlouB,  and  varlnus  oth- 
er diaeaues;  that  thereupon,  tor  tbe  pur- 
pose ot  utlllitiw  said  waters  In  tbe  cure 
of  persons  so  aicb  and  afflicted,  appellants 
erected  upon  tbelraaid  lots  a  bathhouseat 
a  cost  ot  (10,000,  In  which  tbey  have  since 
continued  to  treat  tboae  affected  as  afore- 
said, using  said  waters.  It  wonid  seem 
from  these  statements  that  thebnsineBa  in 
which  appellanta  are  engaged  is  a  lawful 
one.  Tliey  sunk,  or  permitted  to  be  sunb, 
on  their  own  land,  an  artesian  well.  Tbia 
tbey  bad  a  perfect  right  to  do,  and,  in  ad- 
dition, it  would  appsartbat  tbla  work  was 
done  with  th«  help  otmnny  cltiaena  of  tbe 
town,  and  with  the  acqaieacenee  of  appel- 
lee as  well.  8uch  help  and  ucqulMcence, 
however,  were  not  necesaary  to  nieke  the 
act  of  sinking  the  well  lawful.  It  appears 
that  the  stream  Into  which  the  waters 
flowed  naturally  from  tbe  well  is  a  spring 
branch,  which  passes  directly  through  the 
city  before  It  reaches  either  the  land  of  ap- 
pellanta  or  that  of  appellee.  This  stream 
fa  not  only  the  natural  outlet  for  the 
drainage  of  said  land,  but  Is  tbe  only 
means  or  way  of  escape  of  aald  artesian 
water.  But  was  It  lawful  to  build  a  aani- 
tattnm  for  the  cure  of  tbe  aick  or  tu  batbe 
la  the  waters  those  afflicted  with  disease? 
It  was  certainly  lawful  to  do  so,  provid- 
ed the  nanltarlnm  Is  properly  conducted 
and  well  managed,  so  as  to  do  no  injury 
to  any  person  which  reasonably  and  with 
due  care  can  be  avoided.  This  court  has 
already  said :  "Hospitals  und  ho  Dies  for 
tbe  sick  are  very  far  from  being  nuisances 
per  se.  They  are  wise  and  benefldent 
ebarlties,  to  be  fostered  and  encourngpd 
by  liberal  legislation,  and  not  to  be  sup- 
pressed, or  even  discouraged,  by  what 
may  seem  to  he  harsh  or  restrictive  laws.  ** 
Bessonles  v.  City  of  Indianapolis.  71  Ind. 
180.  But  was  due  care  nxercised  in  tbe 
constmctioD  and  management  of  the  san- 
itarium and  In  tbe  drainage  ot  the  waters 
therefrom?  The  answer  states  "that  In 
erecting  said  bathhouse,  and  in  using 
aald  watera  fur  tbe  healing  of  persons  as 


aforesaid,  and  In  all  tbat  app^ants  did 
In  tbe  use  ot  said  waters  and  the  draining 
of  tbe  same  away,  appellants  used  all 
proper  and  possible  care  to  avoid  injury, 
damage,  or  laconveolence  to  appellee  and 
all  others,  and  only  did  such  acts  as  were 
proper  and  necessary  to  be  done  in  tbe 
use  of  aald  waters  for  tbe  purposes  afore- 
said;  that,  after  erecting  aald  batbbinue. 
appellants  placed  under  ground  a  drain 
made  of  porous  tile,  to  convey  the  surplus 
water  from  said  artesian  well  under 
ground  to  the  branch  above  appellee's 
land,  beoause  said  branch  was  the  only 
natural  and  only  convenleDt  outlet  for 
said  water."  It  wonid  seem,  therefore, 
that  all  due  care  baa  been  exercised  in  the 
premises,  and  that  tbe  business  is  lawfnl, 
and  that  It  is  conducted  In  a  lawful  man- 
ner. 

It  ia  a  queatlon,  alao,  wbetber  appellee, 
having  stood  by  and  aaaented  to  and  ac- 
quleaced  in  the  expenditure  ot  said  sum  of 
$10,000  in  the  ereetlan  of  said  batbbouae. 
is  not  now  estopped  from  seeking  tn  en- 
Join  the  continuation  of  its  use.  For  over 
a  year  before  this  aha  bad  also  acqulesctrtl 
in  the  flowing  ftf  tbe  artesian  waterlnto 
the  stream,  and  now  she  could  hardly  he 
ignorant  of  Che  purpose  forwhlcbthe  sani- 
torium  was  to  be  used.  This  court  bas 
held  that,  under  certain  circumstances, 
by  remaining  silent,  and  allowing  acts 
to  be  done  and  expense  to  be  incurred,  per- 
sons may  lose  their  remedy  by  inJuDctluo, 
and  be  compelled  to  assert  their  rights  at 
law.  City  of  Logansport  v.  Dhl.  OOlnd. 
6S1,  and  authorities  there  cited.  Id  New 
Jersey  It  was  held  that  if  a  person  "has 
given  his  consent,  either  expressly  or  im- 
pliedly, to  tbe  erection  of  expensive  works, 
be  cannot  atterwardB  enjoin  their  opera- 
tion, though  they  prove  more  annoying 
orlnJuriouB  than  hoantlctpated."  Hulme 
V.  Shreve,  4  N.  J.  Eq.  Utf.  We  think  tbe 
facts  stated  in  tbe  second  paragraph  of 
the  answer  snfflclent.  Tbe  judgment  is 
reversed,  with  Instructions  to  ovsrrnlethe 
demurrer  to  the  second  paragraph  ot  tbe 
answer,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

(7  Ind.  App.  368) 
STUDABAEEB  et  al.  v.  UAREI^BY. 
(i^pellate  Oonrt  of  Indiana.   June  21.  1893.) 
INSA.2IITT— Inquisition— Appsak>  Costs. 

1.  The  petUionCT  In  a  proceeding  to  liave 
a  person  adjadged  of  nnaound  mind  has  no  sncb 
rl^t  that  he  can  appeal  from  a  judgment  of 
sanity. 

2.  The  fact  that  costs  are  adjoined  against 
the  petitioner  gives  him  no  right  to  appeal 
from  the  judgmmt  as  a  whole. 

3.  That  one  may  Iiave  the  qaeaticHi  of  costs 
reviewed,  he  must  have  moved  to  retax  or  mod- 
ify the  judgment. 

Appeal  from  circuit  eonrti  Wells  fionnty  ; 
H.  B.  Sayler,  Judge. 

Proceedings  by  Ellen  J.  Stndabaker  and 
others  to  have  Mallnda  Markley  adjudged 
ut  unsound  mind.  From  a  Judgment  ot 
sonnd  mind,  petitioners  appeal.  Dla- 
mlBsed. 

Dalley,  Mock  &  Simmons  and  Wilson  ft 
Todd,  for  appellants.  A.  N.  Martin,  tor 
appellee. 
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"LOTZ.  J.  Tbe  appeSIantB  commenced 
this  proveedlna;  under  Bectlon  2545,  Rev. 
St.  1881,  to  have  the  appellee  adJudfEed  a 
person  of  onsoond  mind.  Tbe  appellee 
appeared  to  tbe  proceedlni?,  and  filed  an 
answer  In  denial  ol  tbe  petition.  The 
clerk  of  the  court  also  filed  an  answer,  as 
required  by  atatote.  Tbe  issue  Joined  was 
tried  by  a  )ury  Impaneled  nnder  tbe  diree- 
tioD  of  the  court.  A  verdlet  was  retamed 
in  favor  of  appellee.  Appellants  made  a 
motion  for  a  new  trial,  whicli  was  over- 
rnlnd,  und  tbe  coart  then  rendered  Judg- 
ment as  follows:  "It  is  tberefore  ad- 
Indged  by  the  court  that  Malinda  Mark- 
ley  Is  a  person  of  sound  mind,  and  Is  a  res- 
ident of  Wells  county,  and  that  delendant 
recover  her  costs  herein  expended. "  From 
this  Judgment  tbe  appellants  prusecute 
tbia  appeal. 

Tbe  only  error  assigned  is  tbat  of  over- 
rnllnK  the  motion  for  a  new  trial.  No 
formal  motion  to  dismiss  the  appeal  has 
been  made,  but  appellee  contends  tbut 
no  appeal  In  favor  of  the  appellants  will 
Ue^m  the  Judgment  rendered.  An  ap- 
peal Is  tbe  removal  of  a  cause  from  an  in- 
feilor  to  a  superior  tribunal.  It  Is  n  pro- 
cess of  civil-law  origin,  and  removes  the 
cause  entirely,  enb]ectfnc  tbe  tact,  as  well 
as  the  law,  to  a  review  and  retrial.  A 
writ  of  error  fs  tbe  commoQ-liiw  process 
for  transferring  a  cause  from  a  lower  to 
a  higher  court,  but  It  removes  nothing  for 
examination  hut  questions  of  law.  WIs- 
cart V.  Dauchy,3  Dall.  821.  Theremedyby 
appeal  was  Introduced  Into  common-law 
proceedings  by  statute.  There  Is  no  ab- 
solute right  to  an  appeal  eltber  In  law  or 
at  equity,  but  It  Is  a  remedy  that  may  he 
given  or  withheld  by  statute.  Where 
there  iann  right  to  appeal  a  tall,  the  appel- 
late court  has  no  Jurisdiction,  end  will  dis- 
miss tbe  appeal  on  Its  own  motion.  Elli- 
ott's App.  Proc.  S  131>  The  proceeding  to 
have  a  person  adjudged  of  unsound  mind, 
and  place  his  person  and  property  in  the 
custody  of  another.  Is  an  extraordinary 
one.  A  court  of  equity  Is  the  ultimate 
guardian  of  tbe  person  and  property  of 
the  unfortunate  Insane.  Whatever  dlspo- 
altlon  Is  made  of  either  must  receive  the 
aanctlon  of  tbe  court.  No  responsibility 
ol  greater  gravity,  no  higher  or  more  Im- 
portant duty,  rests  upon  any  public  offi- 
cer than  that  which  the  law  Imposes  upon 
the  chancellor  In  guarding  and  protecting 
tbe  Interests  uf  those  charged  with  beintc 
of  unsound  mind.  The  proceeding  insti- 
tuted afralnat  the  appellee  Is  one  of  pecul- 
iar equitable  cognizance.  Such  proceed- 
ings sboDld  be  scrutlniEed  with  the  great- 
est of  care  by  the  presiding  Judge,  for  by 
them  great  wrongs  are  liable  to  be  perpe- 
trated under  theforraeoflaw.  Experience 
demonstrates  that  they  are  too  often  in- 
voked to  prevent  the  alienation  of  proper- 
ty by  deed  or  devise,  when  the  owner 
manifests  an  Intention  to  prefer  the  ob- 
jects of  bis  or  her  affection.  If  the  pro- 
ceedings be  unfounded,  they  are  liable  to 
work  an  irreparable  Injury  to  the  person 
charged.  The  reputation  and  business 
capacity  may  suffer  as  a  consequence.  The 
wisdom  of  the  law  authorizing  such  pro- 
ceedings cannot  be  assailed,  but  its  abuse 
cannot  be  too  severely  condemned.  Tbe 


petttloner,  who  Instttotes  tbe  proeeedtns, 
is  not  a  real  party  In  Interest.  Itis  a  mat- 
ter of  no  special  concern  to  him  that  any 
person  be  adjudged  of  unsound  mind ; 
while  to  the  court  and  to  tbe  public  It 
may  be  u  matter  of  great  solicitude.  It  Is 
not  tbe  function  of  tbe  petitioner  to  tako 
upon  himself  the  management  of  the  pro- 
ceeding. His  position  Is  analogous  to 
that  of  a  friend  of  the  court.  Tbeatatute, 
it  is  true.  Imposes  upon  him  liability  for 
costs  in  tbe  event  the  proceeding  shall 
prove  nnfonnded.  This  liability  is  Im- 
posed to  prevent  him  front  actlns  hastily, 
inalldonsiy,  or  in  a  rat-ddleaume  manner. 
In  apprising  the  court  of  the  neceiisity  of 
exercising  Its  functions.  After  tlie  pro 
ceeding  Is  Instituted,  his  duty  Is  done,  and 
that  uf  tbe  court  b^ins.  After  tbe  pro- 
ceeding has  onra  been  vnmmenced,  his  In* 
tcrest  la  so  remote  that  he  cannot  even 
dismiss  It  at  bla  own  costs  without  the 
consent  of  the  court,  Galbreath  v.  Black, 
89  Ind.  300.  His  vigilance  should  be  con- 
fined to  ascertaining  the  proL>uble  fact 
Which  sets  tbe  conrt  iu  motion.  W  hen  the 
court  b^lns  to  move.  Its  vigilance  will  be 
exercised,  so  that  the  Interests  of  both  the 
public  and  the  person  charged  will  be 
Impartially  protected.  The  pruceuding, 
strictly  speaking,  Is  ex  parte  in  Its  chartR-- 
ter.  It  Is  true  that,  in  a  qualified  and  lim- 
ited sense,  it  may  be  said  to  be  adversary ; 
but,  when  It  Is  said  to  be  adversary,  it  is 
not  meant  that  the  petitioner  U  the  ad- 
verse party.  From  an  udjndlcatlon  which 
is  adverse  to  or  deprives  the  person 
charged  of  any  substHntlal  rights,  he  may 
apiieal,  and  to  this  extent  the  proceeding 
maybesaid  to  be  adrersary.  Cuneo  v. 
Bessonl,  Oif  Ind.  524;  Galbreath  v.  Black, 
supra;  Buhlman  v.  Ruhlman,  110  Ind.  314, 
11  N.  E.  Rep.  291.  It  Is  also  true  that  In 
Galbreath  v.  Black,  supra,  and  Buhlman 
V.  Rnhiman,  supra,  the  supreme  court  en- 
tertained appeals  from  proceedings  in- 
btttuted  under  this  statute  in  [avi>r  of  the 
petitioner,  but  In  both  cases  the  appeal 
brought  In  question  only  the  Judgment 
forci>st8,  and  tbe  merits  of  the  controver- 
sy were  not  In  qaestlon :  nor  was  the  ques- 
tion of  tbe  right  to  appeal  raised.  The 
conrt,  in  each  case,  decided  advetHcly  to 
the  petitioner,  so  that  the  samerusult  was 
reached  as  If  the  appeal  had  been  dis- 
missed. We  do  not  consider  these  cBses  In 
point,  or  as  authority  upon  the  right  to 
appeal.  It  has  long  been  the  established 
rule,  subject  to  no  exception,  that  the 
right  to  relief  by  appeal  from  a  final  Judg- 
ment exists  only  In  favor  of  a  party  whose 
substantial  riglits  have  been  prejudiced 
bi- the  Judgment  appealed  from.  Combs 
V.  Draining  Co.,  3  Mete.  (Ky.)  72;  Stout 
V.  Railroad  Co.,  41  Ind.  149.  The  persons 
who  are  entitled  to  an  appeal  are  those 
who  have  some  legal  Interest  which  may» 
by  the  decree  of  the  court,  be  either  en- 
larged or  diminished.  Hemmenway  v. 
Corey,  16  Tt.  225.  Only  such  quwtlons 
can  be  resprved  for  the  appellate  court  af 
affect  the  merits  of  the  litigation,  and 
only  by  a  party  injured  by  the  action  of 
the  lower  court.  Pierse  v.  West,  211  Ind. 
266,  Tbe  appellante  can  neither  gain  nor 
lose  by  any  Judgment  that  might  he  ren- 
dered by  this  court,  so  far  as  the  subject- 
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matter  of  the  eontroreray  la  concerned. 
Sorely,  tbe  real  party  in  intereet  utaould 
not  be  compelled  to  litigate  with  a  mere 
TOlanteer  in  a  lawenlt.  The  merits  of  ev- 
ery legal  coutroverey  are  those  that  grow 
out  of  tbe  iafluee  Joined.  The  appellants 
are  not  accnally  parties  to  tbe  Issue; 
mocb  lefts  can  tbey  be  said  to  have  any 
anbstantlal  interest  In  the  controversy. 
It  wonld  be  a  travesty  upon  legal  proceed- 
ings to  say  that  a  party  who  has  no  actu- 
al interest  In  tbe  controversy  may  litigate 
or  prosecnte  an  appeal.  VVe  think  the 
clear  Intention  of  tbo  statnte  Is  that, 
whenever  a  lodgment  has  been  rendered 
In  favor  of  tbe  person  charged,  after  tbe 
chancellor,  with  tbe  aid  of  the  Jnry,  has 
reached  a  enncloslon  In  favor  of  sanity, 
the  proceeding  should  be  at  an  end,  and 
that  no  appeal  from  such  a  determination 
Is  contemplated  or  can  be  allowed.  We 
are  supported  In  this  view  by  tbe  fact  that. 
If  there  be  a  finding  In  favor  ol  the  person 
charged.  In  tbe  next  week  or  tbe  neztday, 
tf  he  exhibit  symptoms  oi  nnsoundneaa  of 
mind,  another  proceeding  may  be  Instituted 
against  him.  There  le  no  occasion  for 
such  appeal.  The  rights  of  all  can  be  se- 
cured by  a  second  proceeding.  Tbe  intnr- 
est  uf  tbe  accosed  and  tbe  Interest  of  the 
poblic  reqolre.  and  we  tblok  the  evident 

{mrpose  of  the  statute  is.  that  socb  a 
udgment  Is  a  flnallty,  from  which  no  ap- 
peal will  lie  to  any  court.  If  this  conclu- 
sion is  correct,  this  court  Is  without  Juris- 
diction to  entertain  an  appeal  from  the 
merits. 

But  It  may  be  said  that  this  appeal  Ilea 
from  tbe  Judgment  for  costs.  This  leads 
to  the  Inquiry,  havv  tbe  appeUanta  aoeb 
an  Interest  In  tbe  costs  aa  wllleotltlethem 
to  maintain  an  appeal?  Costs  are  tbe 
expense  of  an  action  recoverable  from  the 
losing  party;  an  allowance  for  the  ex- 

Sense  Incurred  In  conducting  tbe  suit, 
bey  are  but  ao  incident  to  a  lawsuit.  As 
was  well  said  in  Curran  Coal  Co.,  63 
Iowa.  M.  18  N.  W.Bep.  698:  "The  qaee- 
tlons  in  controversy  are  put  In  Issue  by 
the  pleadings.  As  an  incident  of  tbe 
controversy,  certain  costs  are  taxed  under 
the  statute  against  the  losing  party,  as 
compensation  to  the  officers  for  service 
rendered  or  witnesses  who  have  testlfled. 
But  tbe  question  as  to  who  shall  pay 
tbeea  costa  Is  not  tbe  subject  ol  eontrover- 
sybetweenthepartlea.  TbesaiClsbrougbt 
and  prosecuted  for  the  enforcement  and 
protection  of  arlgbt  Involved,  or  for  the 
redress  of  a  wrong  complalnetl  of,  and  not 
for  tbe  recovery  of  such  costs  as  may  ec- 
erue  in  Its  prosecution."  Jane'sAppe9l,67 
Pa.Ht.  42s,  Costa  are  given  or  withheld 
by  statute.  Nowlins  t.  Mcintosh,  89  Ind. 
593;  Russell  v.  Qeary.  105  ind.  602,  6  N.  E. 
Rep.  414.  At  the  time  this  proceeding  was 
Instituted,  tbe  costs  were  not  In  existence. 
Tbey  only  arose  as  the  litigation  pro- 
gressed. They  are  not  In  any  sense  the 
aubject  of  tbe  controveray.  A  mere  inter- 
est in  costs  gives  no  right  to  appeal  In  re* 
•pect  to  the  subject-matter.  Ueld  v.  Tan- 
derbayden,  6  Cow.  720.  Tbe  appeal  in 
this  case  is  from  the  Judgment  as  an  entire- 
ty. We  ran  readily  conceive  how  a  party 
to  this  proceeding  might  be  wronged  by 
an  improper  taxation  or  Judgment  for 


costs,  bat  becMose  ba  nay  ba  lajnred  la 
this  respect  does  not  give  hlra  tiie  rlgbt  to 
appeal  from  tbe  Judgment  aa  an  entirety. 
If  he  wlshea  to  bring  In  review  tbe  action 
of  the  court  below,  he  mnst  move  to  retaz 
or  to  modify  the  Judgment,  and  bring 
tbe  action  of  tbe  eotirt  into  the  record  by 
a  bill  of  exceptlona.  Baylesa  t.  Glenn.  73 
Ind.  6;  QuUl  Gallivan.  108  Ind.  9».  9  N. 
E.  Rep.  99:  Forsytbe  Kreoter,  100  Ind. 
27.  Where  no  objection  is  made  in  the 
trial  court  to  tbe  form  of  the  Judgment, 
and  no  motion  made  to  modify  or  correct 
it,  its  sufficiency  will  not  be  considered  on 
appeal.  Teal  t.  Spangler,  72  Ind.  3RU; 
Fioore  T.  Stelgelmayer,  76  Ind.  479.  In 
the  case  at  bar,  there  was  no  motion  to 
retax  the  costs  or  to  modify  the  Judg- 
ment. Not  having  objected  to  tbe  actloa 
of  the  court  In  rendering  Judgment  lor 
costs  against  them.  It  must  be  presumed 
that  the  appellants  appeal  from  tbe  Judg- 
meot  on  tbe  merits  only.  Rnblmao  v. 
Ruhlman,  supra;  Insurance  Co.  r.Glbaon, 
104  Ind.  83tf.  842,  8  N.  E.  Rep.  892.  Aa  tbs 
appellants  have  no  Interest  In  tbe  merits, 
they  have  no  standing  in  this  court.  Ap> 
peal  dismlaaed,  at  coats  of  appellaata. 

(7  lad.  App.  321) 

MERIDIAN  NAT.  BANK  OF  INDIANAPO- 
LIS V.  FIBBT  NAT.  BANK  OF  SBSBLSY- 
VHJJD. 

(Appellate  Court  «f  Indiana.  June  24^  1893.) 
Csscx  Fatablb  to  VionnoDs  Patsb  —  CnRrm- 

CATION— RlQBTS  or  BOITA  VtDM  Hoi:j>BB. 

Were  a  check  Is  drawn,  payable  to  a  pci- 
son  Tinder  a  fictitions  name,  in  pajrment  for 
property  wfaldi  It  aftwwards  appears  be  haa 
■town,  and  the  bank  at  which  It  is  payable  eer- 
tlBet  the  check,  a  bank  which  Babaeqoently 
cashes  «uch  check,  on  its  being  indorsed  oy  the 
payee  with  bis  flctitioaB  name,  acq  aire*  a  Talid 
title  thereto,  which  it  can  enforce  againat  the 
certifying  bank;  It  appearinK  that,  thonj^  the 
payee  acted  all  throngn  nada  a  fictitious  name, 
yet  tbe  check  was  received  by  the  Idmtlcal  vex- 
son  to  whom  its  drawer  Intended  to  deliver  it, 
and  was  by  Mm  indorsed  In  the  name  in  which 
it  was  issued  to  him,  and  he,  as  was  intended 
by  the  drawer,  received  tlie  benefit  «f  it.  33  N. 
EL  Rep.  247,  affirmed. 

On  rehearing. 

QAVIN,  C.  J.  Gnnnaed  for  appellant 
bave  filed  qnlte  an  earneat  petition  tor  re- 
hearing. In  whteb  they  asaau  tbe  propost- 
tlnn  of  tbe  original  opinion,  that  the  ap- 
pellee. If  a  bona  flde  assignee,  by  indorse- 
ment, tor  value,  took  the  certified  check 
freed  from  any  eqaltles  existing  between 
tbe  original  parties.  Tbey  assert  tbe 
opinion  to  be  in  direct  conflict  witb  tbe 
ease  of  Parke  t,  Boser,  67  Ind.  tiO'i.  We 
bave  examined  tbe  case  carefully,  as  wedld 
on  tbe  former  hearing,  and  arennsbletoaee 
tbe  slightest  conflict  between  tbe  boldlni; 
in  this  case  and  the  decision  in  that. 
There  no  such  question  ae  here  preaen ted 
was  under  consideration.  That  case 
simply  holds  that  tbe  eertlfyins  bank 
does  not  goaranty  the  gmnlneneaa  of  tbe 
body  of  the  check,  following  Marina  Nat 
Bank  V.  National  City  Bank,  RO  N  T.  67. 
This  was  tbo  only  question  before  that 
court  lor  ita  determination.  A  earafol 
aminatlon  ol  tbe  brief  at  counsel  for  ap- 
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pellant  sIiowh  that  tbttj  tbetnBelves  did 
not  controvert  its  liability,  11  tbts  appel- 
lee frai  a  bona  fide  holder  for  valne,  and 
by  Indorsement.   Their  claim  was  that 
there  was  nu  lexal,  valid  Indorsement, 
and  that,  therefore,  theeheck  waa  aobject 
to  equities;  relylnf?  npon  Freund  v.  Bank, 
76  N.  Y.  S52,  and  kindred  cases.   To  show 
ttieir  position  npon  thissabject,  we  quote 
frtina  their  brief  somewhat  In  addition  to 
what  was  set  oot  In  the  original  opinion: 
**  It   follows,    therefore,  that  Stockton, 
Gillespie  &  Co.  coald  countermand  pay- 
ment at  any  time,  of  this  check,  so  lonf? 
a9  it  remained  out  In  the  hands  of  the 
thief  or  any  other  person  taking  It  with 
notice;  or,  to  put  the  proposition  from 
the  other  side,  until  the  check  comes  in 
due  couiae  of  boslneHi  to  the  hands  of 
a  bona  Qde  holder  for  value,  withont 
notice,  neither  the  maker  uor  the  banker 
can  be  compelled  to  pay  a  check  given  for 
Btoleu  cattle,  or  otherwise  Invalid, "  In 
auppiirt  of  their  claim,  appellant's  coun- 
sel quoted  also  the  foUowlnjc  from  the 
case  of  Bank  r.  Bingham,  (N.  T.  App.)  23 
N.  E.  Bep.  180:  "It  Is  too  well  settled  by 
authority,  both  In  England  and  In  this 
vouutry.  to  permit  of  questioning,  that 
the  purchaser  of  a  draft  or  check,  who 
obtains  title  without  an  indorsement  by 
the  payee,  holds  It  subject  to  all  equities 
and  defenses  existing  between  the  origi- 
nal parties,  even  though  he  has  paid  full 
consideration,  without  notlee  of  the  exist- 
ence of  sneb  equities  and  defenses.  [Clt 
ing  very  many  eases.]  The  reasoning  on 
which  this  doctrine  Is  founded  may  be 
briefly  stated   as  follows:    The  general 
rulR  Is  that  no  one  can  transfer  a  better 
title  than  he  possesses.   An  exception 
arises,  oat  of  the  rule  ot  the  law  merchant, 
as  to   negotiable   Instruments.    It  Is 
founded  on  the  commercial  policy  of  sne- 
tnlnlng  the  credit  of  commercial  paper. 
Being  treated  as  currency  In  commercial 
transactions,  each  Instruments  are  sub- 
ject to  the  same  rales  as  money.  If  trana- 
ferred  by  Indoraement,  tor  value,  In  good 
fafth,  and  before  maturity,  they  become 
available  in  the  hands  of  the  holder,  not- 
witbatandlng  the  t^slatence  of  equities  and 
defenaes  which  would  have  rendered  them 
unavailable  in  the  hands  of  a  prior  bolder. 
*   *  *  The  bank  did  certify  that  It  bad 
the  money;  would  retain  It,  and  apply  it 
In  payment,  provided  the  cheek  should  be 
Indorsed  by  the  payee.  If  the  check  had 
been  transferred  to  plaintiffs  by  indorse- 
ment, the  defendant  would  have  had  no 
defense,  not  tiecanae  of  the  doctrine  of  es- 
toppel, but  upon  principles  espoclally  ap- 
plicable to  negotiable  Instrumentfl."  Our 
own  supreme  court.  In  the  case  of  Purn 
T.  Bank,  133  Ind.  78.  M  N.  B.  Rep.  173,  re- 
ferred to  In  the  original  opinion,  expressly 
says  that  the  certifying  bank  becomes 
bound  for  the  payment  ot  the  check  It 
eertlfles;  there  being  In  that  case  no  ques- 
tion involved  aa  to  the  genalnenese  of  the 
cberk.  In  all  its  parts.   This  shows,  aa  In 
fact  do  all  the  cases,  that  the  literal  Inter- 
pretation given  by  counsel  to  some  of  the 
argumentative  language  used  In  the  case 
of  Parke  v.  Soser,  supra,  is  not  Justified. 
The  decision  In  the  original  opinion  was 
Intended  to  be,  and  we  still  think  wan, 
T.34N.&.no.l2— 89 


kept  strictly  within  tJie  facts  ot  this  par- 
ticular case,  going  no  farther  than  wa« 
requlrei^  in  order  to  dispose  of  the  merits 
of  the  cause.  After  careful  consideration, 
we  are  still  satished  that  the  proposition 
announced,  of  which  compialut  Is  made, 
Is  in  harmony  with  the  authorities  cited, 
and  the  many  cases  upon  which  they  are 
founded.  The  petition  for  rehearing  Is 
therefore  overruled. 


(7  Ind.  App.  361) 
TOWN  OF  NAPPAJfEB  v.  RUOKMAN. 
(Appdlate  Coart  of  Ijidlana.  Tune  22,  1803.) 
Mcmicipal  Corporations — Dbfbctite  Hidbwales 
—  Flradiitos  —  Location  and  Dbhcbiption  of 
Dbfsot  —  Njbgativino  Contbibotort  Nboli- 

eSNCa— VabUNGB— MSASOBB  OV  DaHAOBS— EX' 
OBBBITI  DaHAGES. 

1.  In  an  action  for  injuries  Bostained  from 
a  defective  sidewalk,  an  averment  that  plaintiff 
was  walking  "alone  the  ridewalk"  when  in- 
jured is  eqtUTalent  to  alle^ng  that  was  on 
the  Bidewalk, 

2.  In  such  case,  the  averment  that  the  In- 
jury occurred  "in  front  of  lot  No.  370,"  in  a 
certain  addition  to  the  town,  in  connection  with 
another  averment  that  it  was  on  the  north  side 
of  the  street  Imown  as  "Market  Street."  is  a 
sufficient  designation  of  the  location  of  the  de> 
feet 

3.  In  an  acdon  for  Injuries  from  a  defec- 
tive sidewalk  tlie  complaint  alleged  that  plain- 
tiff "stepped  her  foot  in  a  hole  or  cavity  in  said 
walk,  beneath  a  tipping  board  or  boards,  where 
the  board  or  boards  of  said  walk  were  loose,  and 
not  nailed  or  fastened  to  the  sills  or  sleepers  be- 
neatii;  that  when  two  persons  were  walking 
thereon  one  or  more  of  said  boards  would  cast 
or  tip  his  or  her  companion;  and  then  and  there 
and  thereby  her  foot  was  caught,  and  that 
wholly  by  reason  of  her  foot  being  so  caught  In 
said  hole,  cavity,  or  defective  place  in  said  side- 
walk she  was  thrown  violently  to  the  ground." 
Hdd  to  sufficiently  show  the  character  of  the 
defect  in  the  walk  to  withstand  a  general  de- 
murrer. 

4.  In  an  action  for  injuries  received  from  a 
fall  on  a  defective  sldewuk,  which  was  caused 
by  the  tilting  of  a  plank  by  plaintiff's  companion 
BteppiQg  on  H,  It  is  not  necessary  to  allege  that 
plaintM'B  conqNUdon  was  free  from  contributory 
n^ligence. 

6.  l%e  complaint  alleged  that  "defendant 
knew  of  and  had  notice  of  the  identical  hole  anfl 
defective  place  in  said  sidewalk  where  plaintiff 
was  injured,  aa  aforesaid,  a  sufficient  length  of 
time  before  the  injnnr  occurred  to  have  re- 
paired" the  same.  Had  a  sufficient  averment  at 
defendant's  knowledge  of  the  d^ect,  in  the  ab- 
aence  of  a  motion  to  make  more  specific. 

6.  The  complaint  alleged  that  plaintiff  was 
injured  by  Btepptng  with  ner  foot  in  a  hole  or 
cavity  In  the  aioewalk,  beneath  a  tipping  board, 
where  the  same  was  not  fastened  to  liie  sleepers 
beneath.  The  evidence  tended  to  show  that 
plaintiff  struck  her  foot  against  the  end  of  a 
section  of  the  plank"  walk  while  the  same  was 
raised  momentarily  by  the  wdght  of  the  person 
who  was  walking  with  her,  and  who  had  stepped 
on  the  opposite  end  of  the  loose  section,  thereby 
causing  plaintiff  to  trip  and  fall.  Hdd,  that 
there  was  no  variance  which  could  have  misled 
defendant, 

7.  In  an  action  for  Injuries  from  a  fall  on  a 
defective  sidewalk,  plaintiff  is  entitled  to  com- 
pensation for  mental  and  physical  suffering,  loss 
of  time,  and  expenses  she  would  incur  in  the  fu- 
ture, as  well  as  for  those  already  incurred. 

8.  "Where  plaintiff  sustained  permanent  in- 
jury, impairing,  if  not  entirely  destroying,  the 
use  of  her  rifcht  arm,  and  from  which  the  jury 
might  have  found  that  she  had  become  a  eripi^e 
for  life,  a  verdict  for  $1,000  is  not  excesdve^ 
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Appeal  from  circuit  court,  Elkhart  coan- 
ty;  J.  M.  VaDfleet,  Judfce. 

Action  fur  personal  Injurlea  by  Sarab 
Ruckmaa  asalnat  tbe  town  ot  Nappanee. 
Plaintiff  had  Judgment,  and  defendant 
appealB.  Affirmed. 

Osborn  &  Zook,  for  appellaot.  WIIhod, 
ObtIb  &  Wllaon^  for  appellee. 

REINHARl),  J.  Tbe  appellee  sued  tbe 
appellantand  recovered  a  judgment  for  an 
iDjory  Bu&talned  hj  a  defective  aldewalk 
on  one  of  appellant's  streets.  The  eonrt 
overruled  a  demurrer  to  the  complaint. 
Among  tbe  alleged  Inllrmltles  of  the  com- 
plaint are  tbe  Indefinlteness  of  the  aver- 
ments as  to  tbe  location  and  description 
of  tbe  alleged  detective  place  in  the  walk, 
and  tbe  exact  whereabouts  ot  tbe  appellee, 
whether  on  or  off  tbe  said  walk,  at  the 
time  of  the  occorrenee  of  the  Injury.  It  is 
nnced  that  tbe  all^atlon  that  appellee 
was  walkluR  "along  the  sidewalk"  Is  not 
equivalent  to  a  statement  that  she  was 
"on  tbe  sidewalk"  when  she  was  Injured. 
We  dn  not  regard  the  objection  aa  tangi- 
ble. To  say  the  leaat,  the  construction  of 
tbe  langoage  contended  for  would  be  an 
extrem^y  technical  one.  Nor  do  we  re- 
gard tbe  complaint  bad  for  uncertainty  in 
designating  tbe  location  of  tbe  ddect.  If 
accuracy  is  required  in  this  regard,  the 
averment  that  tbe  Injury  occurred  "while 
In  front  of  lot  No.  tI7U,  In  Rosenberg's 
first  addition  in  said  town,**  was  sulfl- 
eient,  when  taken  in  connection  with  the 
other  averments  that  ft  was  on  the  noith 
aide  of  tbe  street  known  and  designated 
aB"Market  Street."  Asto  thecbnracterof 
ttaedefect  in  tbe  sidewalk,  ic  is  alleged  that 
tbe  appellee  "stepped  berfoot  in  a  hole  or 
cavity  in  said  walk,  beneath  a  tipping 
board  or  boards,  as  hereafter  alleged, 
where  the  board  or  boards  of  said  walk 
were  loose,  and  not  nailed  or  fastened  to 
tbe  allls  or  aleepers  beneath;  that  when 
two  persons  were  walking  thereon  one  or 
more  ol  said  boards  would  cast  or  trip  his 
or  her  companion,  and  tbeo  and  there  and 
thereby  her  foot  was  caught;  and  that 
wholly  by  reason  of  her  foot  being  so 
caught  in  said  hole,  cavity,  or  defective 
place  in  said  sidewalk,  she  was  thrown 
violently  to  the  ground,"  etc.  We  think 
this  description  of  the  defect  suffldunt  In 
substance  to  withstand  the  attack  made 
by  the  demurrer.  It  is  true  the  averment 
Is  somewhat  Indirect  and  Indediilte,  and 
it  maybe  conceded  that  the  entire  com- 
plaint Is  far  from  being  a  model  of  artistic 
pleading,  but  we  do  not  regard  it  so  void 
ot  substance  aa  to  lack  the  essential  ele- 
ments. We  think  It  sufficiently  appears 
from  the  complaint  that  there  was  a  de- 
fect in  the  sidewalk  consisting  of  a  loose 
board  or  bosrds,  which,  when  stepped 
upon  at  one  end,  would,  on  account  of  Its 
position  and  looseness,  suddenly  tilt,  so 
that  a  person  walking  on  said  sidewalk 
Immediately  behind  or  by  the  side  ot  the 
person  so  stepping  upon  the  loose  board 
or  boards  was  in  danger  of  having  bla  foot 
caught  beneath  tbe  tilting  plank  orplanks, 
and  be  thrown  to  the  gronnd.  We  think 
It  further  appeant  that  tbe  appellee  was 
Injured  by  the  tilting  ot  the  board  or 


boards,  and  by  having  her  foot  canght 
upon  tbe  same,  while  attempting  to  walk 
upon  the  sidewalk.  Indeflnlteneas  aJooe 
is  not  a  cause  tor  sustaining  atdemorrer 
upon  the  ground  uf  the  want  of  anfficieot 
fads  to  Gonahtut-e  a  canae  ot  action,  bet 
tbe  detect,  it  It  be  sneh,  must  be  reecb«] 
by  motion  to  make  more  specific  and  d<>S- 
nlte.  Railway  Co.  v.  Ulxon,  110  Ind.  225, 
11  N.  E.  Rep.  285:  Ludlow  v.  Gravel  Road 
Co.,  101  Ind.  176;  Tornpike  Co.  v.  Pam- 
pbrey,  o9  ind.  78;  Adamson  v.  Sbaner.S 
Ind.  App.  448,  28  N.  B.  Bep.  044;  Sloyterv. 
Insurance  Co.,  8  Ind.  App.  812,29  N.E. 
Rep.  eom.  While  municipal  corporations 
are  not  insurers  of  those  who  travel  over 
their  streets  and  sidewalks,  It  Is  theirdnty 
to  keep  such  streets  and  walks  in  a  rea- 
sonably Hale  condition  for  use.  and  if  they 
negligently  fall  to  do  tbls  they  are  liable 
to  persons  Injured  by  reason  of  the  defec- 
tive condition  of  auch  streets  and  walks. 
City  of  Ft.  Wayne  v.  Patteraon.  8  Ind. 
App.  84,  29  N.  E.  Rep.  167 ;  aty  of  Logans- 
port  V.Dick,  70  Iud.6o;  Town  of  Albion  v. 
Hetrick,  90  Ind.  545:  City  of  Indianapolis 
V.  Emmelman,  108  lud.  581,  9  N.  B.  Rep. 
155;  City  of  Goshen  v.  England.  IIS  Ind. 
868.  21  N.  E.  Rep.  m. 

It  is  furtherurged  agaliut  thecoraplaint 
that  it  does  not  sufficiently  show  the  free- 
dom of  appellee  from  contributory  fault. 
Tber3  is  an  averment  that  tbe  injury  was 
incurred  without- any  fault  or  negligence 
on  her  part,  and  tbls  general  alleiratloD  la 
snfflcieut,  unless  the  tacts  pleaded  afflnna- 
tively  ahow  that  the  injured  party's  ne}{U- 
genee  contributed  to  the  Injnry.  Railway 
Co.  V.  Hawkins.  1  Ind.  App.  213.  27  N.  E. 
Etep.  831.  The  facts  averred  do  not  show 
negligence  on  the  part  of  the  appellee. 
Bnt  the  appellant  contends  that  tbm 
should  be  a  further  averment  that  those 
who  were  with  the  appellee  on  the  side- 
walk when  she  was  injured  were  likewise 
free  from  contributory  fault.  This  was 
not  necessary.  As  a  general  rale,ft  theia- 
Jnred  party  Is  himself  free  from  fault,  tbf 
negligent  defendant  will  be  liable,  al- 
though the  negligence  ot  some  third  party 
may  have  contributed  to  tbe  Injury.  The 
only  exception  to  this  rule  Is  where  tb« 
person  whose  fault  has  contributed  to  tbe 
negligence  was  sabjeet  to  the  control  or 
direction  of  the  peraon  injured,  or  was  so 
identlQed  with  him  In  a  common  enter* 
prise  as  to  become  responsible  for  blsaets, 
which  It  Is  not  claimed  was  true  of  the  ap- 
pellee's corapBuIunswbo  caused  tbe  board 
sidewalk  to  tilt  as  they  stepped  upon  it. 
See  Town  of  Knlgbtstown  v.  Mosgrove. 
116  Ind.  121.  IS  N.  E.  Rep.  452;  Miller  t. 
Railway  Go.,  128  Ind.  97,  37  N.  £.  Rep.  3S>. 

It  is  furtherurged  that  the  complaint 
falls  to  charge  sufficiently  that  tbe  appel- 
lant bad  knowledge  or  notice  of  tbe  de- 
tect. The  averment  upon  this  point  is 
**  that  the  defendant  knew  of  and  had  no- 
tice of  tbe  identical  hole  and  detective 
place  in  said  stdewaUc  where  plaintiff 
was  injured,  as  aforesaid,  a  aufficleiit 
length  ot  time  before  said  injnry  occurred 
to  have  repaired  said  defective  place  before 
said  2d  day  ot  April,  im."  We  think  this 
averment  sufliclently  brings  home  to  tbe 
appellant  knowledge  or  notice  of  tbe  de- 
fect. It  la  true  that  the  better  mode  ol 
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pleading  woald  liave  required  a  specific 
ntatement  of  tbe  length  of  tfme  before  the 
accideot  durlug  which  appellant  waa  In 
posseBston  of  such  knowledge,  bat  we 
think.  U  the  statement  was  too  indefinite. 
It  sbonld  have  been  reached  by  motion  to 
make  It  more  specific. 

Error  ia  also  predicated  upoD  tbe  over- 
riillug  of  the  appellant's  motion  t<ir  a  new 
trial.  It  is  contended  that  a  variance  ex- 
ists between  the  complaint  and  proof  In 
this:  that  the  charKe  la  the  complaint 
was  that  appellee  stepped  with  taer  fout 
In  a  hole  or  cavity  in  the  aldewalk.  be- 
neath a  tipping  board  or  boards,  where 
the  board  or  boards  were  luose,  and  not 
nailed  or  fastened  to  the  hMIs  or  sleepers 
beneath;  while theerldence  tends  to  show 
chat  appellee  struck  her  foot  against  tbe 
end  uf  a  section  of  the  plank  walk  while 
tbe  same  was  raised  momentarily  by  the 
weight  of  those  persuns  who  were  walk- 
ing in  company  with  appellee,  and  who 
had  stepped  upon  the  opposite  end  of  said 
loose  section,  thereby  canslng  the  appellee 
to  trip  and  fall.  We  do  not  regard  tbe 
dlffRrence  as  amounting  to  a  fatal  one. 
The  law  lfiuk9  at  the  substance,  and  not 
at  tbe  shadow,  of  things.  If,  literally, 
tbe  boards  were  not  loose  from  tbe  sleep- 
ers or  sills,  H  la  equally  true  that  the  sec- 
tion of  plank  walk  against  which  the  ap- 
pellee struck  her  foot,  and  whieb  Included 
the  board  upon  which  her  foot  was 
cauKht,  was  'loose"  and  "unfastened"  In 
a  sense,  so  as  to  allow  It  to  tip  up  at  one 
end  when  stepped  apoo  at  the  other;  and 
-with  the  walk  In  this  condition  It  most 
nlso  have  been  tme  that  there  was  a 
"cavity"  beneath  the  tipping  boards.  We 
do  not  see  how  the  appellant  could  have 
been  misled  by  the  description  In  the  com- 
plaint when  the  evidence  is  applied  to  it. 
We  think  the  evidence  hi  this  particular 
suOicleutta  support  tbe  averment  of  tbe 
complaint. 

Appellant  eumplalns  of  certain  Instmc- 
tloua  given  to  the  Jury.  We  have  exam- 
ined these  instructions,  and  can  discover 
no  error  In  them.  They  state  the  law 
fully  and  fairly,  and  do  not  invade  the 
province  of  tbe  Jury.  The  criticism  npon 
the  third  Inatroctloo.  which  Is  to  the  effect 
that,  if  tbe  Jury  find  for  tbe  plaintiff,  she 
wooid  be  entitled  to  compensation  for 
mental  and  physical  suffering, luss of  time, 
and  expenses  she  WDuld  Incur  In  tbe  fu- 
ture, as  well  as  for  those  already  Incurred, 
is  not  well  founded.  We  are  of  the  opin- 
ion that  the  Instruction  states  the  law 
correctly.  Railroad  Co.  v.  Newell.  104  lud. 
264,  8  N.  E.  Rep.  886. 

It  is  finally  contended  that  the  motion 
for  a  new  trial  should  have  been  granted 
on  aeronnt  <if  excessive  damages.  The 
amount  recovered  was  91.000.  There  la 
evidence  tending  to  show  that  the  appel- 
lee sustained  a  permanent  injury,  seriously 
Impairing,  If  not  entirely  destroying,  the 
use  ut  her  right  arm.  There  was  evidence 
from  which  thejury  might  well  have  found 
that  the  appellee  had  become  a  cripple  for 
life,  and  waa  damaged  in  that  amount. 
Where  thia  1b  the  case,  the  appellate  court 
cannot  reverse  on  account  of  excessive 
damagca.  Moreover,  In  actions  of  the 
character  of  this  one,  the  judgment  will 


not  be  disturbed  on  appeal  unless  the 
amount  is  so  grossly  excessive  as  to  in- 
duce tbe  belief  that  the  Jury  acted  from 
prejudice,  partiality,  or  corruption.  Stur- 
geon v.  Sturgeon,  4  Ind.  App.  282, 80  N. 
E.  Rep.  803;  Railway  Co.  v.  CollRrn,  7S 
Ind.  261.  We  have  examined  all  the  qnes- 
tlons  presented,  and  find  no  reversible  er- 
ror. Judgment  affirmed. 


(7  Ind.  App.  280) 
PUTBRBAUGH  v.  PUTBRBAUGH. 
(Appellate  Court  of  Indiana.    June  24,  1883.) 

CLMHS  AOA.IN8T  DbCBDBXT'B  EsT1.TR— ACTIOS  FOB 

Services — Bbb&ch  of  Co:«tbact. 

1.  In  an  action  agaioBt  an  estate  for  serv- 
ices rendered  tbe  inteetate,  the  complaint  al- 
leged that  plaintiff,  when  yonns,  entered  the 
family  of  deceased,  his  ancle,  and  worked  with- 
out compensation  till  he  waa  21  years  old,  an- 
der  an  agreement  between  plaintiff's  father 
and  deceased  that  the  latter  would  raise  plain- 
tiff as  hU  son,  and  provide  for  him  by  his  will, 
which  be  failed  to  do,  and  that  plaintUTs  serv- 
ices wore  w<»th  $5,000.  Held,  tiiat  It  waa  er- 
ror to  charge  that,  if  plaintiff  rendered  the 
servicea  with  the  expectation  of  being  made  an 
h^  of  deceased,  and  such  expectation  waa 
founded  on  the  conduct  of  deceased,  a  promise 
to  pay  the  reasonable  value  of  the  serrices 
woDld  be  implied,  since  the  instruction  would 
be  misleading  wlthont  an  explanation  as  to 
whether  the  conduct  was  snch  as  wonld  justi- 
fy tbe  plaintifTs  expectation.  33  N.  B.  Rep. 
808.  affirmed. 

2.  Tbe  second  count  alleged  that  plaintiff 
lived  till  be  waa  20  years  old  with  deceased, 
who  then  contracted  to  convey  to  him  80  acres 
uf  land  if  plaintiff  would  assist  In  building  a 
house  on  the  land,  and  occupy  It,  and  divide 
the  crops  with  deceased,  which  contract  plain- 
tiff performed,  but  deceased,  dying,  failed  to 
convey  tbe  land;  that  plaintiff  sued  defendant, 
as  sole  heir  of  deceased,  to  quiet  title  to  the 
land,  and  obtained  jadgment  that  two-tlurds  of 
the  land  were  his  and  one-third  belonged 
to  defendant  as  heir,  and  that  by  reason  of 
tbe  failure  of  deceased  to  convey  the  land  he 
bad  lost  title  to  one-third  thereof,  valued  at 
£1,667,  which  was  due  to  him  from  the  estate. 
Hdd,  that  the  complaint  is  not  open  to  the  ob- 
jection that,  the  contract  pleacfed  containing 
no  warranty^  no  action  for  the  breach  thereof 
could  be  mamtained,  since  the  action  ia  not  on 
a  covenant  of  conveyance,  but  on  a  contract  to 
conv^,  which  always  carries  an  Implied  war- 
ranty of  good  title.  83  N.  B.  Rep.  808»  a^ 
firmed. 

On  rehearing. 

DAVIS,  J.  Counsel  for  appellant  have 
filed  a  lengthy  and  an  earnest  petition  for 
a  rehearing  In  this  case.  Wecannot.  with- 
in reasonable  limits,  fully  SEaln  review  ull 
the  iiuestione  therein  discussed.  Suffice  It 
to  say  that  as  to  the  first  paragraph  the 
court  was  not  required  to  pass  upon  any 
other  question  thau  the  one  on  which  the 
case  was  reversed.  If  the  judgment  on 
that  paragraph  had  been  atflrmed,  then 
we  ehuuld  have  considered  and  decided  ev- 
ery material  question  presented.  Al- 
though we  dlwussed  tbe  questions  arising 
In  tbe  record  on  the  first  paraKraph.ln 
some  respects,  more  at  length  than  was 
neceasary,  yet  It  occurs  to  us  there  should 
t>e  no  difficulty  tn  reaching  a  correct  con- 
clusion as  to  what  has  been  decided  In  m- 
lation  thereto  In  the  original  opinion.  As 
to  this  paragraph,  the  Jadgment  was  re- 
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Teraed  beeaoM  of  error  Id  gtrlnv  the  third 
Instrnetlon.  We  failed  to  dlacorer  any 
pr^ndldal  error  Id  SDy  of  the  other  1d- 
atraetloDS  bo  far  as  dlwloeed  by  therecord 
as  It  comes  to  us  un  this  appeal,  but  what 
we  have  said  coDcernioK  these  iostruu- 
tions  does  not  necessarily  Imply  that  they 
may  be  correct  statements  oT  the  law  of 
the  case  on  another  trial.  Neither  have 
we  decided  that  the  evldeDce  was  suffi- 
cient to  sastalD  the  rerdlet  od  this  para- 
graph. If  the  caee  la  retried  on  that  para- 
Rrapb,  appellee  will  have  to  prove  to  the 
satisfaction  of  the  jory,  under  proper  and 
correct  Instructions  of  the  court  us  to  the 
law  applicable  and  pertinent  to  thecase, 
that  the  alleged  Hcrvi(»sof  appellee  were 
rendered  either  under  an  express  contract, 
or  under  snfflclent  of  the  circnmBtnnces 
mentioned  and  set  ont  in  the  first  para- 
graph as  are  necessary  to  raise  the  pre- 
sumption of  an  agreement  to  pay  therefor. 
Owing  to  the  family  relation  existing  be- 
twenn  the  parties,  the  law  does  not  Imply 
a  promise  to  pay  lor  the  services  because 
of  the  rendition  thereof.  Thepreaumptlon 
Is  that  appellee  was  Dot  entitled  to  coni- 

gensatlou  for  such  service.  It  is  Incnm- 
ent  oD  him  to  prove  such  facts  and  clr- 
cumstances  as  will  be  sufficient  to  over- 
come this  presumption  and  to  raise  the 
counter  presumption  of  an  agreement  on 
the  part  of  his  uncle  to  pay  for  snch  serv- 
ices. If  this  is  not  done  he  must  neces- 
sarily fail. 

It  Is  Insisted  that  In  any  nvent  the  agree- 
ment of  Henry  Puterbaugh  to  convey  the 
80  acres  to  Horace,  bis  entry  Into  postieB- 
slon.  the  improvements  made  thereon,  and 
the  payment  In  full  by  him  of  the  agreed 
price,  did  not  create  any  obligation  which 
he  could  enforce  against  the  estate  of 
Henry.  We  cannot  agree  with  counsel 
that  as  to  the  Inchoate  Interest  of  Mar- 
garet In  the  real  estate  thecontrnct  and 
acts  of  Horace  averred  In  the  second  para- 
graph did  not  and  could  not  amount  to 
such  performance  as  to  take  the  case  from 
the  operation  of  the  statute,  and  there- 
fore, as  to  one-third  of  the  land,  Horace  Is 
wholly  without  remedy,  and  that  he  la 
not  entitled  to  recover  the  pnrchase  price 
be  paid  therefor,  or  the  value  of  the  land 
of  which  he  had  been  deprived.  The  con- 
tention of  counsel  is"  that  the  predominant 
Idea  and  principle  running  through  the 
Indiana  cases  is  that  liability  can  only 
arise  from  poaltlTe  etlpolatlun,  and  that. 
In  the  absence  of  fraud,  no  Implied  rov- 
enants  are  Imported  Into  any  agreemifnt 
In  relation  to  lands."  In  this  case,  how- 
ever, there  was.  If  we  may  use  the  expres- 
sion, a  "positive  stipulation,"  under  the 
allegations  of  the  complaint,  ou  the  part 
of  Henry,  to  convey  the  80  acres  of  laud  to 
Boince.  It  is  strenuously  urged  that  the 
court  erred  lu  holding  that,  where  the 
vendor  falls  to  carry  oat  his  contract  to 
convey  a  portion  of  the  real  estate  sold, 
ODder  the  clrcnmstancea  alleged  In  the  sec- 
ond paragraph  of  the  complaint  in  this 
case,  the  vendee  may  recover  lu  damages 
the  value  of  the  portion  of  the  land  not 
conveyed.  It  Ib  insisted  that  we  have  an- 
nounced some  propositions  contrary  to 
the  law  ae  it  exists  Id  the  decisions  of 
this  state.  In  BetheU  T.  Bethel!.  92  Ind. 


825,  the  action  waeon  tfaeeoTenantaln  the 
deed.  Thecourttberesald:  "Itls tbegen- 
eral  rule  that  In  cases  where  there  Is  do 
covenant  and  no  fraud  a  vendeecannot  re- 
cover, although  then)  Is  a  complete  failure 
or  title."  In  Stratton  v.  Kennard.  74  Ind. 
302,  S.  executed  Ills  note  to  executors  of 
J.  for  real  estate  conveyud  to  him  by 
them.  In  a  suit  on  the  note  it  was  held 
that.  Id  the  abseace  of  coveDaots  of  war- 
ranty or  for  title,  the  defendant  could  not 
plead  failure  of  title  as  a  defense  to  the 
note.  In  Johnuon  v.  Iluughlon.  19  Ind. 
859.  It  was  held  that  on  the  usKlgniuent  of 
a  land-oflice  certificate  issued  by  the  gov- 
ernment there  was  no  Implied  warranty 
of  the  title.  In  Athertoo  t.  Toney,  43  Ind. 
211,  the  decision  was  that  the  assignee  of 
an  equity  of  redemption,  who  accepts  a 
deed  without  covenants,  takes  It  charged 
with  the  mortgage  debt.  In  JohuRon  v. 
McCabe,  37  I'ld.  a  deed  for  a  patent 
right  had  been  executed.  In  which  there 
was  no  warranty.  As  a  defentte  In  a  suit 
for  the  purchase  money  the  defendant  re- 
lied upon  an  alleged  breach  of  the  war- 
ranty. The  court  held  that  the  pnrcbaaer 
was  bound  by  the  deed.  Other  similar 
caaes  are  cited,  which  either  relate  to  con- 
veyances that  have  been  perfected  by  deed 
or  to  conveyances  of  personal  property. 
These  cases,  us  we  view  them,  are  not  in 
point  h«^re.  In  Sheets  v.  Andrews.  2 
Blackf.  274,  the  purchaser  recovered  in  the 
court  below.  The  Judgment  was  reversed 
because  the  action  was  commenced  with- 
out demand  havingbeenmade.  The  court 
KBlii,  however.  In  relation  to  the  measure 
of  damages,  ae  gratia  dictum.  In  conclu- 
sion: "It  appears  to  us  that  where  no 
fraud  is  alleged  the  purchase  money,  with 
interest,  should  be  the  measure  of  dam- 
ages, whether  the  breach  com  plained  of  be 
of  covenant,  of  seisin,  or  of  warranty  con- 
tained in  conveyance,  or  whether  It  be,  ae 
In  the  present  caae.  of  a  covenant  to  con- 
vey.'* In  Black  well  v.  Board  of  Jasticee, 
Id.  143,  the  board  was  authorized  and  re- 
quired by  the  act  of  the  legislature  In 
changing  the  county  seat  to  convey  by 
deed  in  exchange  for  lota  In  Palestine 
other  lots  in  Bedford,  the  new  county  seat. 
Blackwell  complied  with  the  requirements, 
and  demanded  a  deed,  which  was  refused. 
The  court  held  the  county  bound  by  the 
legldlatlvA  acts,  "as  If  they  were  the  ex- 
press stipulation  of  Its  constituted  author- 
ities. They  form  a  valid  contract  on  a 
valuable  consideration;"  and  that  thn 
plaintiff  had  a  right  of  action,  and  that 
^the  measure  of  damages  Is  the  cousldera- 
tlon  or  purchase  money,  with  Intfirest." 
In  that  case  the  consideration  was  held 
to  be  the  value  of  the  lots  in  Palestine 
prior  to  the  depreciation  thereof  on  ac- 
count of  the  passage  of  the  act  for  the  re- 
location of  the  seat  of  justice.  In  Adam- 
son  v.  Bose,  In  a  suit  on  a  contract  and 
bond  for  conveyauce,  in  which  property 
had  been  accepted  in  payment  of  the  pur- 
chase price,  on  failure  to  convey  the  plain- 
tiff recovered  the  amount  so  paid,  with 
Interest.  The  defendant  appealed.  No 
question  as  to  amount  of  recovery  seems 
to  have  been  raised.  The  court,  in  affirm- 
ing the  Jndgment,  eald:  "The  maaenreot 
damages  in  each  case  In  the  purcbaee 
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mooeyand  Interest.**  SOIod.  S80.  See, 
alBo,  Wood  V.  BihblDB,  58  Ind.  893;  Fow- 
ler T.  Johnson.  19  Ind.  207;  t^hrjer  t.  Mor- 

f an,  77  Ind.  479;  Junk  t.  Barnard.  99  Ind. 
37.  In  tbe  last  case  cited  the  deren'Jant 
appealed,  and  It  waa  held  that  dumasiea 
asaeBaed  by  the  Jury  on  the  baaia  of  the 
purchaae  money  witblDtereat  wereoot  ex- 
cetiaive.  None  of  the  castucited  by  counsel 
are  analogous  to  this  case.  In  the  case 
of  Martin  t.  Merritt.57  Ind.  34,it  was  held 
that  the  measure  of  damages  un  account 
ol  the  failure  of  the  wile  to  convey  was 
the  value  of  her  interest  In  the  real  estate. 
Kee  Worth  v.  Fatten.  (Ind.  A  pp.)  31  N.  E. 
Bep.  1130.  There  la  a  olstlnctloa  between 
artloos  to  recover  damages  for  breach  of 
a  contract  which  cannot  be  enforced  and 
on  valid  contracts.  In  the  first  class  of 
cases  the  measure  of  damages  is  the  pur- 
chase price  or  value  of  services,  and  Id  the 
other  theactualdamagoBor  value  of  prop- 
erty may  be  recovered. 

Counsel  also  contend  that  In  other  Juris- 
dictions the  great  welftht  of  authority 
BDppurts  the  pruposltlon  that  In  such 
cases  the  measure  of  damages  for  the  fail- 
ure of  title,  arlning  iiu  t  of  contract  to  con- 
vey, In  the  ahseuce  of  fraud,  is  the  value  of 
the  purchase  price*  and  not  the  value  of 
the  land.  Among  the  decisloos  cited  and 
relieiJ  upon  Is  the  case  of  Tracy  v.  Gunn, 
29  Kan.  50S,  In  which  Judge  Brewer  nays: 
**II  It  were  an  original  question,  we  think 
the  doctrine  announced  in  that  case  (Lis- 
ter V.  Batson,  6  Kan.  420)  and  the  various 
cases  which  It  follows  might  well  he  criti- 
cised ;  for  why  abouid  the  good  faith  of 
the  vendor  diminish  the  actual  damages 
which  the  vendee  has  sustained  by  reason 
of  the  breach  of  the  contract?" 

To  undertake  to  discuss  all  the  ques- 
tions so  ably  presented,  and  to  review 
and  analyze  all  the  authorities  cited  by 
the  learned  counsel  in  their  excellent  and 
exhanstlve  petition  and  brief,  would  un- 
duly extend  the  limits  of  tbis  opinion.  Al- 
though we  have  carefully  considered  and 
have  been  much  impressed  with  the  ear- 
nest and  Ingenious  argument  of  counsel,  we 
are  not  able  to  agree  with  them  as  to  the 
law  applicable  to  this  case.  It  is  not  so 
difficult,  ordinarily,  to  determine  what 
the  principles  of  the  law  are  as  it  is  to 
make  the  correct  and  proper  application 
thereof  to  a  given  state  of  facta.  The  gen- 
eral rule  deduelble  from  the  decisions  on 
which  our  conclusion  is  based  Is  that  when 
the  vendor  has  made  a  sale  under  the  be- 
lief that  he  had  title,  and  it  Is  found  he 
cannot  make  title,  the  measure  of  damages 
la  the  porchase  price,  witb  Interest;  but 
if  the  vendor,  knowing  that  he  has  not  in 
himself  a  perfect  or  complete  title,  under 
the  expectation  that  he  can  get  the  title, 
or  that  his  wife  will  Join  with  him  in  the 
conveyance,  agrees  to  sell  and  convey  real 
estate,  and  Is  disappotuted  In  falliufl;  to 
secure  the  title,  or  by  his  wife  refusing  to 
Join  witb  him  in  the  conveyance,  be  Is  li- 
able In  damages,  thuogh  he  acted  In  good 
faith,  for  the  value  of  the  lauds,  of  the  In- 
terifst  therein  which  he  falls  to  convey. 
Dufltin  V.  Newcomer.  H  Ohio,  49,  and  notes 
and  aathorlties  cited  herein  and  in  orig- 
inal opinion.  An  opinion  as  to  the  law 
must  be  construed  with  reference  to  the 
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tacts  on  which  It  is  based.  AH  that  la  neo- 
essary  for  us  to  decide  in  this  easels  to  de- 
termine the  principles  applicable  to  tba 
facts  before  us,  and  it  will  suffice  to  say 
that  on  the  facts  alleged  In  the  second 
paragraph  of  the  complaint  we  adhere  to 
the  opinion  that  under  the  termaof  tba 
contract  Henry  Puterbaugh  became  and 
was  liable  to  convey  the  entire  80  acres  to 
Borace,  and  that  because  of  the  failure  to 
so  convey,  under  the  circumstances  there- 
in alleged,  his  estate  IsrespouKlble  In  dam- 
ages for  the  value  of  the  Interest  of  hia 
wife,  Margaret,  which  Horace  has  not,  on 
full  compliance  on  his  part,  been  able  to 
secure.  The  petition  for  rehearlug  la  tbere> 
fore  overruled. 


(B  laO.  App.  US) 

OmCINNATI,  1,  ST.  L.  ft  O.  BY.  Ca  v. 

GBAMES.1 
(Appellate  Court  of  Indlajuu    June  2U  1893.) 
KMuesMOs— SpaciAL  Vbrdiot— Judicial  Notici 

— BlLI.  or  BXOSFTIONS— UOTIOHB. 

1.  The  appellate  court  takes  judicial  no- 
tice of  who  the  judges  of  the  courts  of  geoetal 
jurisdictioD  of  the  state  are^  and  when  their 
termg  of  office  expire. 

2.  A  bill  of  exceptions,  slfnied  after  the  ex- 
piration of  the  term  of  the  judge  who  tiled  the 
case,  should  be  signed  by  his  successor. 

8.  The  filing  of  a  motion  by  defendant  for 
new  trial  pending  a  moticoi  bj  plaintiff  for 
Judgment  on  the  v^^ict  is  not  a  concesaum 
that,  unlesa  a  new  trial  is  granted,  ph^ntiff  is 
entitled  to  judgment  on  the  verdict. 

4.  In  an  action  fw  negligence,  where  there 
Is  a  special  v^Ict,  It  is  for  the  Jury  to  find 
the  facts  merelT,  and  for  the  court  to  deter- 
mine whether  these  fiicts  show  necligenee  or 
contributory  negligence. 

5.  For  an  engine  to  approach  a  crossing 
without  rin^ng  its  bell  as  required  by  statute 
constitutes  negligence  authoti^ng  recovery  by 
one  injuria  by  the  engine  at  the  ctoaslng  with- 
out contribntoiT  negligence. 

ft.  A  special  verdict  found  that  plaintiff, 
with  a  companion  in  a  team,  on  approaching  a 
railroad  having  two  tracks,  8  feet  apart, 
the  further  one  of  which  was  concealed  from 
view,  except  at  the  crossing,  by  the  houses 
which  came  within  a  few  feet  of  the  track, 
and  by  l>oz  cars  standing  on  the  rear  track, 
through  which  was  a  passageway  of  only  16 
feet,  atcwped  the  team  &0  feet  from  the  track 
for  a  minute,  and  looked  and  listened  for  a 
train;  that  ther  then  amuoached  the  track  at 
a  w^,  all  the  time  looking  and  listening,  one 
lor  trains  coming  In  one  direction  sod  the  oth* 
er  lu  the  opposite  direction;  that  they  beard 
and  saw  nottiing  to  indicate  the  presence  of  aa 
engine  till  the  horse  waa  struck  by  a  train 
moving  80  miles  an  hour,  BHd,  that  plalntUE 
waa  not  guilty  of  contrlbntory  Ds^igmee. 
Ross,  J.,  dissoiting. 

Appeal  from  circuit  eoart,  Boone  coun- 
ty ;  J.  A.  Abbott,  Judge. 

Action  by  William  urames,  Jr..  against 
the  Cinciuuati,  Indianapolis,  St.  Luuls  ft 
Chicago  Railway  Company.  Judgment 
for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

John  T.  Dye,  Elliott  ft  Elliott,  and  Bak- 
er ft  Daniels,  for  appellant.  P.  H.  Dutch* 
J.  O.  Adams,  and  A.  O.  Harris,  for  appel- 
lee. 

BOSS,  J.  The  appellee  broueht  this  ac- 
tion to  recover  damages  (or  personal  Injn- 

1ZL  Be*  M  N.  a.  714. 
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ries  sustained  by  being  struck  by  one  of 
appellant's  trains  atapointln  Thorntown 
where  Main  street  Intersects  appellant's 
rallruad.  Tbe  cause  was  tried  by  a  Jury, 
and  at  tbe  request  ol  the  appellee  they  re- 
turned a  special  verdlet,  upon  whlcli  tbe 
court,  after  overruling  a  motion  maJe  by 
appellant  fur  a  new  trial,  rendered  jurlg- 
mentfurtbe  appellee.  To  the  rallnK  on 
the  motion  fur  a  new  trial,  and  In  render- 
lug  Judgment  on  the  verdict  In  favor  of 
appnilee,  tbe  appellant  at  the  time  except- 
ed, and  these  are  tbe  only  errors  asKigned 
in  this  court. 

Several  qnestions  of  practice,  toachlug 
the  refcularlty  ol  tbe  record,  have  been 
urged  bycounsel  for  appellee  In  their  brief, 
which  it  is  necessary  to  couHlder  before 
taking  up  for  consideration  tbe  errors 
aeslgned  by  appellant.  Tbe  record  dis- 
elosea  that  tbe  isanea  were  formed,  trial 
bad,  motion  for  a  new  trial  made  and 
orerruled,  Judgment  rendered  for  tbe  ap- 

gellee,  and  time  granted  appellant  to  file 
ill  of  exceptions,  by  and  before  the  Hon- 
orable T.  J,  Terbune,  soln  Jndxe  ol  the 
twentieth  Judicial  circuit;  that  within  the 
time  allowed  by  the  court  the  appellant 
presented  to  the  Honorable  J.  A.  Abbott, 
then  sole  Judice  of  said  judicial  circuit,  his 
bill  of  exceptions,  which  was  duly  signed 
by  hlin,and  filed  as  a  part  of  tbe  record  in 
this  cause.  This  court  Judicially  knows 
who  tbe  Judges  of  the  courts  of  general 
Jurlfldlctloos  of  the  state  are,  and  when 
their  terms  ul  office  expire;  hence  Itknows 
that  Judge  Abbott  waa  tbe  suceesaor  of 
Judge  Terbnne.  A  pereon  wbo  baa  been 
Judge,  and  presided  as  such  at  the  trial  of 
a  cause,  baa  no  power  to  sign  a  bill  of  ex- 
ceptions, and  make  the  same  a  part  of  the 
record  In  such  canse,  after  he  baa  ceosed 
to  be  Judge.  Smith  v.  Bangh,  32  Ind.  163; 
Ketcbamv.  Hill,42  Iud.64;  Railway  Co.  v. 
Rogers,  48  Ind.  427;  Ueed  v.  Worland.  64 
Ind.  216. 

Tbere  la  nothing  lu  tbe  contention  of  ap- 
pellee's counsel  that  appellant  haa  waived 
the  rldht  tu  calHn  question  the  actltm  of 
the  court  in  rendering  Judgment  on  the 
verdict  in  favor  of  appellee  by  filing  a  mo- 
tion tor  a  new  trial,  while  the  moil  on  of 
appellee  fur  a  Judgment  was  praiding,  and 
without  waiting  for  the  ruling  thereon. 
Tbe  sustaining  of  the  motion  of  tbe  appel- 
lee for  a  Judgment  on  the  verdict  did  not 
bar  the  rigb  t  of  the  appellan  t  to  apply  for 
a  new  trial,  and  by  the  filing  of  the  mo- 
tion for  a  new  trial  It  did  not  waive  its 
right  to  an  exception  tu  the  ruling  of  the 
court  in  sustaining  and  rendering  Judg- 
ment in  favorol  tbeappellee  on  hia  motlun 
therefor.  Tbe  filing  ol  the  motion  for  a 
new  trial  by  appellant  waa  not  equivalent 
to  a  concession  that,  onless  a  new  trial 
was  granted,  the  appellee  was  entitled  to 
a  judgment  on  tbe  verdict. 

Tbe  special  verdict  returned  by  the  jury 
is  very  voluminous,  and,  besides  repeat- 
ing tbe  samefacts,  has  embodied  in  It  both 
legal  conclusloos  and  part  uf  tbe  evidence. 
The  material  facta  found,  so  far  as  we  are 
able  tu  determine  them,  are  as  follows: 
That  on  and  previous  to  the  Slst  day  of 
AugU8t,]887«  tbe  appellant  was  a  rallruad 
corporation  ownlug  and  operating  a  line 
of  railroad  running  from  north  to  south 


through  tbe  town  of  Thorntown, in  Boone 
county,  Ind.,  Intersecting  Main  street  lu 
said  town,  which  street  was  one  of  the 
priucipal  thoroughfares  thereof,  and  io  fre- 
quent use;  and  that  said  town  contained 
a  populatlonof  abontl.TUOperauns.  That 
Main  street  was  100  feet  wide,  and  ran 
east  and  west,  and  intersected  appellant'e 
railroad  almost  at  right  angles.  That  at 
such  intersection  appellant's  railroad  con- 
sisted of  a  main  track  and  a  side  track. 
Tbe  Bide  track,  which  waa  about  eight  feet 
distant  from  the  main  track,  and  on  tbe 
west  side  thmof.  extended  both  north 
and  south  of  Main  street.  Tbat  on  said 
day  tbere  were  several  box  cars  standing 
ou  the  side  track,  two  of  which— one  on 
each  side  of  Main  street — extended  out  In- 
to tbe  street;  the  one  on  tbe  south  side 
projecting  Into  tbe  street  up  to  a  plank 
GToasIng  10  feet  wide,  which  waa  placed 
about  the  center  of  the  street.  Tbat  on 
both  sides  of  the  street,  from  wftbln  a  few 
feet  of  appellant's  railroad,  and  west  there- 
of, were  buildings,  which  obstructed  the 
view  uT  persons  approaching  the  railroad 
from  the  west,  and  very  materially  Inter- 
fered with  their  hearing  trains  approach- 
ing from  either  direction.  That  on  said 
day  the  appellee,  wbo  was  nearly  14  years 
of  age,  in  good  health,  and  ot  ordinary  In- 
telligence, and  possessed  of  "perfect  eye- 
sight and  hearing."  In  company  with  bla 
brother,  who  was  22year8of  age.came  into 
Tbnrntuwn  from  the  east  at  lU  o'clock  In 
tbe  forenoon,  "  with  a  load  of  wheat  on  a 
farm  wagon  drawn  by  two  homes,"  driv- 
ing westward  along  Main  street,  crossed 
over  appellant's  railroad  tracks,  and  aaw 
the  situation  and  surroundings  of  tbe 
crossing  and  the  position  of  the  box  cars, 
which  were  then  standing  ou  the  switch 
in  said  street.  That  In  a  short  time  tbey 
started  to  return  along  Main  street,  and 
to  recroBs  appellant's  tracks,  and  that 
when  about  50  feetdlstantfrom  tbe  tracka 
they  stopped  tbeir  team,  and  looked  and 
listened  for  approaching  trains,  and  could 
not  see  and  did  nut  bear  the  approach  ot 
any.  That  they  stopped  for  one  minnte, 
and  wblle  so  stopping  with  said  team, 
and  Just  before  and  at  tbe  time  of  start- 
ing their  team  towards  tbe  railroad  cross- 
ing, 50  feet  distant  from  where  they  then 
were,  Richard  Gromes,  the  brother,  who 
was  and  had  been  drlviog  the  team, spoke 
to  the  appellee,  directing  him  to  keep  a 
watch  to  tbe  north  sldf,  and  listen  for  tbe 
locomotives,  engines,  nud  cars,  while  he 
looked  and  listened  fur  the  lucomotlves, 
englDea,and  cars  on  tbe  south  side.  Tbat 
while  tlie  appellee  and  his  brother  were 
sitting  on  the  seat  In  the  wagon,  with  the 
borses  standing  still  at  said  point,  and 
before  atartlog  tbe  team  of  borses,  he  and 
bis  brother  looked  and  listened  for  the  ap- 
proach to  said  crossing  of  any  locomotive 
engine  and  cars  upon  appellant's  railroad 
track.  That  neither  the  appellee  nor  bis 
brother  heard  or  saw  any  locomotive,  en- 
gine, or  cars  approaching  said  crossing,  or 
signal  given,  or  noise  of  an  approaching 
train,  and  did  not  see  any  signal  of  warn- 
ing given  by  any  flagman  at  the  crot^aing, 
or  any  warnlug  given  by  any  one  that  a 
loconiutlve,  englue.  orcars  were  appruai-b- 
ing  the  crossing.  That  Immediateljr  after 
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■o  looking  and  lifttmilDflr  they  drove  said 
team  uf  faoraea  and  wason  easterly  on 
•aid  Main  street  to  aald  railroad  track  at 
said  crosslog.  That  la  aporoavhlag  the 
railroad  cruasluK  from  the  place  of  stop- 
ping to  look  and  Uatoo,  appellee'a  brother 
drove  wild  team  In  a  walk,  and  at  do  time 
between  said  point  of  stopping  and  said 
croeslnfcdld  be  drive  faster  than  a  walk. 
That  continuously  from  the  time  of  start- 
lag  60  feet  west  of  tbe  said  crossing  the 
appellee  and  bis  brother  looked  and  lis- 
tened for  tbe  approach  of  any  locomotive, 
engine,  or  train  ot  cars  tu  said  crossing 
un  said  railroad  track  up  to  the  time  tbe 
horeee  drawing  aald  wagon  bad  passed 
upon  appellant's  main  track  at  aald  eroee- 
ing.  That  neltherappellee  norhts  brother 
sawor beard  the  approaching  locomotive, 
engine,  or  train  of  cars  approaching  said 
crossing.  Thst  neither  appellee  nor  bis 
brother,  In  so  approaching  said  crossing, 
coDld  have  seen  or  heard  the  approach  of 
appellant's  locomotive,  engine,  or  care  by 
the  ezerdse  of  thelraensesof  stght  or  bear- 
ing. That  as  they  wore  driving  said  team 
across  appellant's  track,  and  while  tbe 
horses  were  upon  the  main  track,  a  train 
coming  from  tbe  south,  and  running  at 
the  rate  of  80  miles  per  hour,  ran  ngalnsc 
and  upon  aald  teamof  horwsand  tbe  wag* 
on  In  which  appellee  and  bis  brother  were 
sitting,  injariug  appellee,  ete.  That  It  tbe 
box  car  which  projected  Into  the  street 
had  not  been  standing  on  said  side  track 
at  said  crossing,  tbe  appellee  and  his 
brother  could  have  seen  and  heard  appel- 
lant's locoraotire  engine  and  cars  ap- 
proachlngthe  crossing  before  driving  their 
team  of  boraes  npon  either  tbe  side  or 
mala  track  at  said  crossing,  and  in  time 
to  have  stopped  their  team  before  driving 
npon  tbe  main  track.  It  la  tartber  found 
that  no  whistle  was  blown  or  betlrnng  on 
said  engine  before  or  while  approaching 
aald  cruselng;  neither  was  there  any  sig- 
nal of  any  kind  given  of  the  approaeli  of 
said  engine  and  cam  to  said  eroMlng;  and 
that.  If  appellant's  servants  bad  caused 
tbe  whistle  to  be  blown  or  tbe  bell  to  be 
rung,  appellee  and  faia  brother  could  bnve 
beard  it  in  time  to  have  avoided  the  In- 
Jury.  It  is  also  found  that  other  streets 
In  said  town  cross  said  railroad. 

As  already  stated,  the  verdict  contains 
many  repetitions  of  tbe  same  facts.  Inter- 
mtai^ed  with  which  are  extracts  from 
tbe  evidence*  as  well  as  many  conclnslonB 
of  law,  and  for  that  reason  it  has  been  a 
matter  of  much  dlffleulty  to  give  a  clear 
statement  of  tbe  faces.  That  part  of  tbe 
finding  after  the  Jury  find  that  no  bell 
was  rung  or  whistle  blown  on  appel- 
lant's engine,  where  tbey  And  that  It  the 
bell  bad  been  rung  or  tbe  wblatle  blown 
the  appellee  would  have  heard  them  and 
wonld  have  avoided  the  1n]ury  com- 
plained of,  are  conclnalona.  The  law  pre- 
sumes that  when  a  person  Is  apprised  of 
danger,  he  will  not  vuluntarlly  throw 
himself  In  Its  way.  In  determining  tbe 
legal  effect  of  the  facts  found  we  can  con- 
alder  only  the  ultimate  facts,  disregarding 
evidentiary  facts,  as  well  as  conclusions 
of  law,  embraced  In  the  special  verdict. 
"A  special  verdict  Is  that  by  which  the 
Jury  find  the  facts  only,  leaving  Judgment 


thereon  to  the  court.*"  Section  546,  Bev. 
St.  1881.  Ultimate  facts  only  are  to  be 
found  and  set  out  In  a  special  verdict,  and 
not  evidentiary  facta,  evidence,  mixed 
questions  of  Ihw  and  fact,  or  legal  con- 
clusions. Railway  Co.  v.  Spencer,  98  ind. 
186:  Railway  Co.  v.  Bash,  101  Ind.  582; 
Cook  V.  McNaughton,  128  Ind.  410.  24  N. 
E.  Bep.  861,  and  2S  N,  E.  Uep.  74;  Perkina 
V.  Hay  ward.  124  Ind.  445,  24  N.  E.  Kep. 
1033.  "A  special  verdict  is  where  the  Jury 
find  the  facts  of  tbe  case,  leaving  the  ulti- 
mate declalon  of  the  cause  upon  those 
facts  to  tbe  court;  concluding  condition- 
ally that  If,  upon  tbe  whole  matter  thus 
found,  the  court  sbonlU  be  of  opinion  that 
the  plalntltr  had  a  eause  of  action,  they 
then  find  for  the  plaintiff,  and  assess  his 
damagea;  If  otherwise,  then  for  tbe  de- 
fendant." 3  Bl.  Comm.  878;  Buote,  Suit 
at  Law,  168.  "It  Is  of  the  very  essence  uf 
a  special  verdict  that  the  Jury  should  find 
tbe  facte  on  whleh  the  court  Is  to  pro- 
nounce Jndgment  according  to  law. " 
Bird  V.  Appieton.  1  East.  Ill;  Rex  v. 
Hoggins,  2  Ld.  Ray m.  1684.  In  Railway 
Co.  V.  Adams,  105  Ind.  151,  6  N.  E.  Rep. 
187,  the  court  says:  "The  purpose  of  a 
special  verdict  Is  to  avoid  the  mistakes 
that  the  jury  may  make  In  the  applica- 
tion of  tbe  law  to  tbe  facta.  When  a 
special  verdict  is  demanded,  the  Jury  are 
tu  find  the  facts,  and  the  court  declares 
the  law  upon  tbe  facts."  It  la  settled, 
therefore,  that  when  the  lory  are  to  re- 
turn a  special  verdict  they  aball  find  and 
set  out  In  their  verdict  tbe  tacts,  omitting 
therefrom  legal  inferences  and  evidentiary 
facts.  It  devolvee  upon  the  court  very 
often  to  Instruct  the  Jury  wbat  are  facts, 
and  whether  It  la  necessary  to  embody  in 
a  special  verdict  tbe  facts  relative  to  s 
certain  question ;  and  tbla  leads  ua  to 
determine  whether  or  not  certain  ques- 
tions, among  which  are  the  queationB  of 
negligence  and  contributory  negligence, 
are  facts  to  be  found  and  set  out  la  such 
a  verdict. 

It  was  right  and  proper  for  tbe  Jury  In 
this  case  to  find  and  set  out  In  thi4r 
verdict  whether  or  not  the  bell  was  mug 
or  the  whistle  blown  on  appellant's  en- 
gine, and  whether  or  not,  if  the  bell  had 
been  rung  and  the  whistle  blown,  appellee 
could  have  heard  them;  but  they  had  no 
right  to  conclude  that  be  would  have 
beard  them,  and,  having  beard  them, 
would  have  avoided  the  Injury,  it  waa 
for  the  Jury  to  determine  from  tbe  evi- 
dence nut  only  wbat  tbe  appellant's 
servants  did  or  failed  to  do  in  the  upera- 
tlou  ot  its  train,  but  also  to  find  wbat  the 
appellee  did  and  what  he  failed  to  do  be- 
fore gulng  npon  tbe  railroad  track ;  but 
It  waa  wholly  beyond  their  province  to 
say  wbat  the  appellee  would  have  done 
under  different  elrcnmatancee.  Tbe  ques- 
tion at  Issue  was  not  what  be  might  ur 
would  have  done  under  different  rlrcum- 
stances,  but  what  did  he  do  under  the  cir- 
cumstances in  this  case.  When  a  traveler 
on  a  hlffbway  Is  injured  at  Us  Intersec- 
tion with  a  railroad  by  boing  struck  by  a 
train,  tbe  fault  is  prima  facie  his  own, 
(Railway  Co.  v.  Hammock,  118  Ind.  1.14 
N.  E.  Rop.  737;)  and  the  law  assumes 
that  he  actually  saw  what  he  could  have 
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seeD  had  he  looked,  and  heard  what  he 
could  bare  beard  bad  he  listened.  (Conefi 
r.  Railway  Co.,  U4  Ind.  828, 16  E.  Bep. 
688;)  and  a  special  verdict,  which  shows 
a  person  to  have  been  Injured  at  such  a 
point.  Id  order  to  hold  the  railroad  com- 
pany answerable  therefor,  muat  show 
facts  that  will  warrant  the  court  In  con- 
cluding as  a  matter  of  law  not  only  that 
the  Injury  waa  inUioted  by  reason  of  the 
negllKence  ot  the  railroad  company,  but 
that  the  Injured  person  was  free  from 
fnuit  contributing  thereto. 

Home  confusion  apparently  exUts  in  the 
decisions  of  the  courts  of  last  report  in 
this  Rtute  as  to  when  it  Is  proper  for  a 
jury  to  determine  the  questions  of  neKli- 
irence  and  contributory  negligence.  It  Is 
settled,  however,  that  the  (jueation  of 
negligence  la  either  purely  a  question  ot 
law  or  a  question  of  mingled  law  and 
fact.and  that  It  Is  never  a  question  purely 
of  fact.  In  the  case  of  Railway  Co.  t. 
Goddard,  25  Ind.  185,  the  supreme  court 
nays:  "The  court,  at  the  request  of  tba 
plalntllT,  submitted  to  the  jury  the  follow- 
ing special  interrogatorlea,  to  which  they 
returned  the  answers  annexed :  *  Was  not 
tbe  d^endant  guilty  ot  negligence  In  pla- 
cing the  freight  ear  on  the  side  track  on 
tbe  street,  thereby  obstructing  the  same?* 
To  which  the  jury  answered,  *  Yes.'  *  Was 
not  the  defendant  guilty  of  negligence  in 
not  placing  some  vlaible  signal  at  or  near 
tbe  southwest  comer  of  the  woodshed, 
to  indlcatu  the  approach  of  the  backing 
train,  to  prevent  collision?*  To  whicb 
thejuryanswered,*  Yes.'  These  interroga- 
tories, we  think,  should  not  have  been 
snbmltted  to  the  Jury.  The  answers  to 
them  do  not  constitute  a  special  verdict 
under  the  statute.  They  were  probably 
Intended  to  be  submitted  under  tbe  latit 
elaose  ot  section  886  of  tbe  Code,  (3  flav.  & 
H.  205,)  which  provides  that  the  court,  in 
all  cases,  when  requested  by  either  party, 
shall  iDstmct  the  Jury,  if  they  render  a 
general  verdict,  to  tlnd  specially  upon 
particular  questions  of  fact,  to  be  stated 
Id  writing,  which  special  finding  In  to  be 
recorded  with  the  verdict.  These  Inter- 
rogatories do  not  conform  to  tbe  statute. 
They  do  not  ask  the  Jury  to  Und  upon 
any  particular  questions  of  fact.  They 
simply  assume  that  certain  tacts  existed, 
and  ask  tbe  Jury  If  they  du  not  consti- 
tute negligence.  The  question  of  nesll- 
gence  in  ordinarily  a  mixed  one  of  law 
and  fact, but  when  the  factsare  found  then 
their  legal  consequences  constitute  purely 
a  question  of  law  for  the  court,  and  not 
for  the  Jury.  If  the  Jury  had  been  asked 
to  find  specially  whether  the  defendant 
hnd  placed  a  freight  car  on  the  side  track 
on  the  street,  thereby  obstrnctlng  the 
same,  and  whether  the  company  had 
placed  a  Tlnlhie  slKniil  at  or  near  the  south- 
west c^jrner  of  the  woudKhed  to  Indicate 
the  approach  of  tbe  backing  train,  to 
prevent  collision,  and  tbe  Jury  had  an- 
swered the  first  in  the  affirmative  and 
tbe  swood  In  the  negative,  these  would 
have  been  facts  specially  found  by  the 
Jury;  and  then  it  would  have  devolved 
upon  the  court  to  determine  as  a  qnestion 
of  law  whether  the  facts  so  found  by  the 
Jury  cuustUuted  such  negligence  as  to 


make  tbe  defendant  liable  torthelnJatT 

complained  of." 

Id  Ballway  Co.  t.  Hunter,  88  Ind.  835,  it 
was  Bald:  "But  while  negligence  is,  la 
general,  a  mixed  issue  ot  law  and  fact, 
yet  it  Is  equally  true  that  when  the  fact 
which  It  is  claimed  constitutes  negligence 
Is  fonnd  Its  legal  character  and  cudbs* 
quences  become  a  matter  of  law." 

In  Railway  Co.  v.  Spencer,  supra,  Jadge 
Elllotteays:  "Conclusions  uf  law  in  spe- 
cial vertllct  are  without  force,  und  a  gea< 
eral  statement  that  an  act  was  negli- 
gently done  Is  but  a  conclusion  of  law. 
The  facts  showing  how  tbe  act  was  dune 
are  essentlHl,  for  without  them  tbe  court 
rannot  ascertain  or  pronounce  the  law. 
All  tbe  authorities  agree  that  the  law  is 
exelufliveiy  for  tbe  court  in  casen  wbem 
special  verdicts  are  returned  ;  but.  If  It  be 
held  that  a  general  statement  of  negli- 
gence Is  good,  then  nothing  at  all  is  left 
to  the  court,  for  the  jury  have  determined 
both  thelawand  the  facts.  Toallow  this 
would  be  to  permit  the  Jury  to  usurp  ttifl 
functions  of  tlie  court,  and  decide  tbe 
whole  case.  In  that  event  the  court 
would  be  without  power  and  wltbout 
functions,  and  this  snruly  cannot  be  the 
law.  If  the  Jury's  decision,  stated  in  gen- 
eral terms,  that  an  act  is  negligent,  la 
sufficient, then  what  need  for  a  court?  Ail 
that  would  be  necessary,  if  that  were  the 
law,  would  he  to  take  a  special  verdict 
embodying  the  Jury's  opinion.  Some- 
thing is  to  be  done  by  the  court  in  every 
case  of  a  special  verdict,  and  tbat  some- 
thing la  to  declare  the  law  npon  the  facts 
fonnd ;  but  If  we  hold  that  the  Jury's  gen- 
eral statement  that  an  act  was  negligeut 
la  snfliclent,  wu  affirm  the  converse  uf  this, 
because,  by  so  holding,  we  dtn^lare  that 
the  verdict  of  the  jury  settles  everything, 
the  law  aa  well  as  tbe  facta*  leaving  the 
court  nothing  to  do  except  make  the 
mere  formal  entry  of  judgment.  We  un- 
derstand it  to  be  a  fixed  principle  that  the 
court  df>es  rule  npon  all  questlona  of 
negligence.  If  it  were  otherwise,  there 
would  be  no  element  of  law  in  snch  a  case. 
Everything  would  be  pure  matter  uf  fact; 
nothing  wonld  be  matter  of  law.  It 
would  be  strange,  indeed,  if  in  any  case 
a  judgment  could  be  bad  without  the  ap- 
plication ot  rules  of  law;  and  In  all  dvll 
cases  tbe  la  w  comes  from  the  court.  It 
has  been  said  scores  and  scores  of  times 
that  negligence  la  generally  a  mixed  ques- 
tion of  law  and  fact,  aud  It  has  also  been 
often  said  that,  where  the  facts  are  undis- 
puted, anil  tbe  Inferences  to  be  drawn 
from  them  nneqnlvucal,  it  may  be  a  ques- 
tion of  taw.  *  *  *  If  It  be  true — as  un- 
deniably It  la — that  the  qnestion  is  always 
either  one  of  law  or  one  of  mixed  law  aud 
fact,  then  It  most  be  true  that  in  all  cases 
thecourt  raustprooounce  the  law.  In  tlie 
case  of  a  special  verdict  it  l>t  only  possible 
to  do  this  by  action  npon  the  facts  stated 
In  the  verdict.  Where  a  general  verdict  is 
sought,  thecourt  Instructs  tbe  Jury  as  to 
the  law  ot  negligence,  and  thus  pro- 
nonnces  the  law  of  thecase;  but  in  cases 
wtiere  a  special  verdict  is  asked  the  law  ia 
pronounced,  not  in  Instructionis  to  the 
jury,  but  upon  tbe  tact  stated  by  the  jury. 
If  the  jury,  fur  themselves,  state  the  law* 
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then  tlieeoart  tea  mere  posalre  spectator; 
at  moBt  a  mere  moderator.  In  general 
verdict  the  lu  w  ent«ra  as  a  factor,  because 
the  jnry  are  reqalred  to  decide  the  case 
'accordlnt;  to  the  law  and  the  evidence;' 
but  io  special  verdicts  they  simply  state 
the  facta.  It  is  clear  chat  oDlesa  all  the 
matRrial  facta  ure  stated  Id  the  special 
verdict  the  court  cannot  declare  the  law, 
and  the  result  is  that  the  law  la  not  de- 
clared at  all,  or  Is  declared  by  the  Jury. 
We  have  said  that  when  the  facts  are 
found  the  legal  character  and  cousequences 
are  matters  of  law  for  the  court,  and  we 
now  give  our  authority  for  this  state- 
ment. In  a  recent  work  It  le  said:  'And 
tliongh  netcllgence  la  generally  a  mixed 
question  of  law  and  of  fact,  yet  when  the 
fact  from  the  existence  of  which  it  Is 
claimed  that  tjie  negligence  flown  Is  found 
by  the  Jury  to  be  true,  then  its  legal  char- 
acter, and  the  consequences  flowiug  there* 
from,  becume  a  matter  of  law  for  the 
court.'"   2  Ror.  R.  B.  1030. 

Id  Furcell  v.  KngUsb,  S6  Ind.  84,  EUiott.  ■ 
J.,  aaya:  '*Wbeo  the  cause  of  action  de- 
clarefl  on  Is  negligence,  the  eonrt  may  di- 
rect n  verdict  for  the  defendant  In  cases 
where  the  evidence  wholly  falls  to  make 
out  a  prima  facie  case.  It  In  true  that  the 
question  of  negligence  is  generally  one  of 
mingled  law  and  fact,  but  there  are  cases 
where  the  question  Is  purely  one  nf  law.  * 

In  Bailway  Co.  v.  Watson,  114  Ind.  20, 
14  N.  E.  Rep.  721.  and  15  M.  B.  Rep.  A'M, 
Elliott.  J.,  aaya:  "The  qaestion  of  negll- 
Kence  is  never  one  excluaWely  of  tact.  The 
jury  find  the  facta,  but  If  from  the  facts 
one  inference  only  can  be  drawn,  and  that 
is  that  there  wan  negligence,  It  most  bo  so 
adjudged  as  matter  of  la  w ;  orcouversely, 
it  it  csD  be  clearly  affirmed  as  matter  of 
law  that  there  was  no  negligence,  the 
court  must  so  declare.  In  no  case  where 
negligence  Is  the  Issue  does  the  court  en- 
tirely abdicate  Its  power,  for,  as  to  the 
law,  It  must  always  rule,  although  In 
Bome  Instances  the  Jury  ultimately  decide 
whether  there  is  or  Is  not  negligence,  but 
in  every  case  the  court  must  declare  the 
law." 

In  BrauDeD  v.  Gravel  Boad  Co.,  116  Ind. 
110,  17  N.E.  Rep.  2U2,  the  court  saya:  <*Iu 
the  case  before  us  the  lactb  w»«  fouod  by 
thelury,  aad  hence,  as  to  whether  appel- 
lant, upon  those  facts,  was  or  wna  not  neg- 
Ueeut,  la  a  question  of  law  for  the  court." 

In  Railroad  Co.  v.  Ostrander,  116  Ind. 
264, 15  a.  E.  Kep.  227,  and  19  N.  E.  Rep.  110. 
it  was  aald :  **lt  haa  practically  become  a 
legal  maxim  in  thta  state  that  negligenre 
IB  a  mixed  question  of  law  and  fact,  and 
is  a  question  of  law  where  the  facta  are 
undisputed,  and  the  Inferences  to  be  drawn 
frum  theoi  uneqnivocal.  But  no  question 
of  negligence,  aa  a  legal  propoeitiuu,  arises 
until  the  facts  from  which  n«gligence  is 
supposed  to  have  resulted  are  Id  some 
manner  established." 

in  Railroad  Co.  v.  Walborn,  127  Ind. 142, 
26  N.  E.  Rep.  207,  Coffey,  J.,  says:  "Ordi- 
narily, negligence  ia  a  mixed  question  of 
law  and  face,  but  It  has  often  been  held 
by  this  and  other  courts  that  generally, 
where  the  facts  are  nndlsputed.  the  ques- 
tion of  negligence  becomea  one  of  law. " 

In  the  case  ol  Korrady  t.  Bailway  Co., 


131  Ind.  261, 28  K.  E.  Bep.  lOSB,  the  court 
says:  "The  appellant  eomplaina  of  a  rnl- 
ing  of  the  trial  court  declining  to  permit 
an  interrogatory  to  go  to  the  Jury.  That 
interrogatory  reads  thus:  'Is  it  not  a 
fact  that  Korrady  was  not  negligent  in 
crnsaing  Wide  alley  where  he  did,  If  he  did 
not  know  said  engine  waa  approaching  at 
a  speed  of  more  than  ten  miles  an  hoar?' 
The  complaint  Is  not  well  fouuded.  The 
appellant  had  a  right  to  elicit  the  facts, 
but  hud  no  right  to  ask  for  a  general  con- 
clusion, intermixing  matters  of  fact  with 
matters  of  law." 

This  leads  us  to  Inquire,  when  Iti  the 
question  of  negligence  one  of  law  and  fact 
to  be  determined  by  the  lury,  and  when 
purely  a  queatlon  of  law  to  be  decided  by 
the  court?  Whether  or  not  the  question 
of  contributory  negligence  on  the  part  of 
the  plaintiff  or  of  negligence  on  the  part 
of  the  defendant  In  a  given  case  Is  une  to 
be  determined  by  the  court  as  a  question 
of  law  or  by  the  jury  under  the  Instruc- 
tion of  the  court  as  a  queatloo  of  mixed 
law  and  fact  la  alwaya  an  important, 
and  often  a  very  difflcnlt,  question  to  de- 
termine. As  Elliutt,  J.,  In  Perkins  v. 
Hayward.  anpra,  says:  "One  of  the  most 
perplcxlnic  queMtlona  In  the  wide  range  of 
the  law  Is  whether  a  ataterueut  embodies 
a  mere  conclusion  or  contains  a  recital  of 
au  ultimate  fact.  The  Une  between  con- 
clusions and  ultimate  facts  is  so  shadowy 
and  indistinct  that  it  is  often  alm<Mt  im- 
possible tu  discover  and  follow  it." 
"Negligence,  like  ownership.  Is  a  complex 
cimceptiou.  Just  as  the  latter  imports 
the  existence  of  certain  facta,  and  also  the 
consequence  (protection  against  all  the 
world)  which  the  law  attaches  to  those 
facta,  the  former  imports  the  existence  of 
certain  facts,  (conduct,)  and  also  the  con- 
sequence (liability)  which  the  law  at- 
taches to  those  facts."  Holmes,  Com. 
Law.  115.  And  again,  on  page  120,  be 
aaya:  "Where  a  judge  rules  that  there  ia 
no  evidence  of  negligence,  he  does  some- 
thing more  than  ia  embraced  in  an  ordi- 
nary ruling  that  there  is  no  evidence  of  a 
fact.  He  rnles  that  the  acta  or  omiHsions 
proved  or  in  qaestion  do  not  constitute  a 
ground  of  legal  liability ;  and  In  this  way 
the  law  ts  gradually  enriching  Itself  from 
dally  life,  aa  It  should."  "The  question  of 
legal  liability  is  therefore  one  of  negli- 
gence, and  its  consideration  demands, 
first,  a  determination  of  what  negligence 
is.  To  reach  this  we  are  not  to  look 
solely  at  a  man's  acts,  or  his  failure  to 
act.  The  term  is  relative,  and  it*  appli- 
cation depends  on  the  altuatlon  of  the 
parties  and  the  degree  of  care  and  vlgl- 
lance  which  the  clrcumatances  reasonably 
impose.  That  degree  is  not  the  same  In 
all  caaes.  It  may  vary  according  to  the 
danger  involved  ia  the  want  of  vigilance." 
Cooley,  Torts,  761.  "Negligence  ia  the 
omission  to  do  something  which  a  rea- 
sonable man,  guided  upon  those  consider- 
ations which  ordinarily  regulate  the  con- 
duct of  human  aflaira,  would  do,  ur  doing 
something  which  a  prudent  and  reason- 
able man  woald  not  do."  Alderaon,  B., 
in  Blyth  V.  Waterworks  Co.,  11  Exch.  764. 
Judge  Wharton,  in  bla  work  un  Negli- 
gence, (section  S.)  says:  "Negligence,  in 
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itB  civil  relatloDS,  la  BUeb  an  Inadvertent 
imperfecttoQ,  a  responsible  hamau 
agent,  in  tba  discharge  of  a  IckbI  dnty. 
as  produces,  in  an  ordinary  and  natural 
sequence,  a  damage  to  another."  And 
Bcswell,  In  his  Law  of  Personal  lojnries, 
(section  91.)  Bays:  "NeRllBence,  whether 
on  the  part  of  the  plalntiO  ur  of  the  de- 
fendant, may  be  defined  as  the  want  ot 
ordinary  or  reasonable  cara  In  respect  of 
that  wblcb  It  Is  the  duty  of  the  party  to 
do  or  to  leave  nndone. "  The  word 
"negligence. "however, In  Its  a se  by  text 
writers  as  well  aa  courts,  doei*  not  al- 
ways stand  for  or  Include  all  the  elements 
embraced  In  what  Is  considered  this 
**complex  conception;"  and  we  must  not 
consider  that  when  it  Is  said,  either  in 
the  text-books  or  the  opinions  ot  tbe 
courts,  that  the  question  of  negligence  Is 
a  question  of  mixed  law  and  tact,  or  In 
others  where  It  lb  said  to  be  a  qnestlon  of 
law,  that  It  Is  Intended  as  aonounclng  a 
legal  principle  applicable  alike  In  all  cases, 
but  the  sense  In  which  tbe  word  "negli- 
gence* Is  used  la  the  particular  case  may 
be  ascertained  and  determined  from  the 
particular  facts  and  clrcnmBtances  with 
whlcb  used,  and  we  may  thus  avoid  ap- 
parent confuBluD  of  thought.  "But  an- 
other, and  perhaps  tbe  chief,  cause  of 
the  difficulty  of  determining  in  n  Klven 
case  whether  the  conclusion  as  to  negli- 
gence is  one  of  law  or  of  fact  arises  from 
another  noorce,  whleb  we  will  now  con- 
alder.  Tbe  conception  of  negligence,  as 
we  have  seen,  involvos  the  idea  of  a  duty 
to  act  in  a  certain  way  towards  others, 
and  a  violation  of  that  duty  by  acts  or 
conduct  of  a  contrary  nature.  The  duty 
is  Imposed  by  law  either  directly,  by  es- 
tciblishlug  BpecISc  or  general  ruloauf  con- 
duct binding  upon  all  persons,  or  indirect- 
ly, through  legal  agreementa,  made  by 
the  parties  concerned.  It  la  with  duties 
not  arising  out  of  contract  that  we  are 
here  coocerned.  There  is  farther  involved 
In  tbe  legal  conception  ot  negligence  the 
existence  of  a  test  or  standard  of  conduct 
with  which  the  given  conduct  is  to  tie 
construed,  and  by  which  It  Is  to  be 
judged.  Thequeatlon  whether  tbe  given 
conduct  comes  up  to  the  standard  Is  fre- 
quently called  tbe  question  of  negligence. 
The  result  of  comparing  the  conduct  with 
the  standard  Is  generally  spoken  of  as 
neellgence,  or  the  finding  of  negligence. 
N^llgence,  in  this  last  sense,  Is  always 
a  conclusion  or  Inference,  and  never  a  fact 
In  the  ordinary  smse  of  that  word," 
Farrell  r.  Railroad  Oo..  (Conn.)  Stl  Atl. 
Rep.  675.  Where  tbe  law  directs  the  pre- 
cise conduct  required  under  siven  ciruum- 
stances,  the  standard  by  which  such  con- 
duet  is  judged  Is  found  In  the  law.  For 
Instance,  In  many  caHes  decided  in  this  as 
well  as  other  states  the  rule  of  law  has 
been  declared  that  a  person's  conduct 
shall  be  measured  by  what  an  ordinarily 
prudent  man  should  have  done  ondor  like 
circumstances.  This  general  rule,  how- 
ever, has  been  prolific  of  many  mlBappllca- 
tluns,  arlelng  not  so  much  from  a  miBun* 
denitandlng  as  to  tbe  degree  ol  care  to  be 
exerdeed  ae  tbe  failure  to  know  who  de- 
flnes  the  measure  of  the  duty,  and  deter- 
miae  whether  or  not  tbe  acts  of  the  party 


meet  the  legal  obDgation  Imposed,  tbe 
Jury  or  the  court. 

In  many  well-considered  cases  it  has 
been  held  that  while  the  law  prescrlbea  the 

degree  of  care  and  determines  whether  or 
not  the  facts  proven  are  suffldent  In  law 
to  satisfy  the  requlrementfi  of  the  law,  it 
la  always  for  the  Jury  to  determine  from 
the  evidence  what  facts  have  been  proven. 
In  fact,  by  most  of  the  courts  of  last  re- 
sort in  this  country  as  well  as  in  England 
has  it  been  decided,  and  moat  rigidly  ad- 
hered to,  that  It  is  for  the  court  to  say  to 
the  jury  what  facts.  II  proven,  I'onstitnte 
negligence;  and  It  Is  then  for  the  jury  to 
say  whether  or  not  such  tacts  have  been 
proven.  And  this  rule  seems  to  be  the 
correct  and  proper  rule,  for,  were  it  other- 
wise, either  that  tbe  court  should  have  the 
right  to  draw  the  inferences  of  fact  or  tbe 
Jury  to  determine  the  measure  of  doty, 
the  greatest  aim  of  Juntlce,  namely,  that 
the  rule  of  duty  by  wbtch  one's  conduct 
shall  be  measured  as  declared  by  tbe  taw 
on  the  one  band  and  the  right  to  have  tbe 
acts  of  omission  orcommlBston  determined 
by  one's  peers,  would  be  entirely  eradicat- 
ed, and.  If  left  entirely  to  tbe  Jury,  they 
would  not  only  determloe  the  facts,  but 
they  would  declare  the  measnre  of  duty, 
ur  recognize  or  eradicate  the  duty,  as  they 
should  see  fit;  while.  It  tbe  court  were  to 
be  permitted  todetermine  thefacts proven. 
It  would  authorise  the  court  to  aet  up  its 
Judgment  as  against  that  of  13  otbera 
equally  sensible  and  competent  to  deter- 
mine what  facts  have  been  proven  by  the 
evidence.  Tbe  supreme  conrt  of  Illinois, 
however,  has  decided  that  an  Instrnctlon 
to  the  Jury  that  certain  facts,  if  proven, 
constitute  negUKence,  is  erroneous.  Penn- 
sylvania Co.  v.  Frana,  112111.  898;  Myers  v. 
KaUway  Co.,  113  III.  886, 1  N.  E.  Rep.  890. 
II  the  Inference  of  negligence  is  one  to  be 
drawn  by  tbe  Jury.  It  Is  their  province  to 
draw  it  free  from  limitation  or  restriction 
imposed  bythecourt;  and  thelrdetermlna- 
tlon  of  the  question  is  final,  and  not  sub- 
ject to  review,  either  by  tbe  court  t>efore 
whom  the  cause  is  tried  or  the  appellate 
court  on  appeal,  because  their  oinnlun  of 
what  a  man  of  ordinary  prudmce  would 
or  would  not  do  under  the  elrcumstancea 
Is  the  rule  of  decision  In  that  case.  They 
would  then  conclude  not  only  what  an  or- 
dinarily prudent  man  should  and  would 
do  under  the  circumstances,  but  they 
would  determine  whether  the  person  In 
the  particular  case  did  or  omitted  to  do 
what  they  have  concluded  is  tbe  measure 
ot  duty  for  an  ordinarily  pmdent  person 
under  the  clrcnmBtances.  Relieved  ot  all 
consideration  of  what  he  actually  did  and 
omitted,  they  would  simply  be  required 
to  determine  whether  or  not  he  was  an 
ordinarily  prudent  man.  Such  a  perver- 
sion ot  the  rules  of  law  which  define  the 
daties  of  all  persons,  whether  ordinarily' 
prudent  or  otherwise,  cannot  be  sanc- 
tioned. "The  main  object  is  to  ancertalu 
tbe  lacts.  When  they  are  ascertained,  tbe 
question  of  negligence  Is  for  the  court." 
Ddggett  V.  Railroad  Co.,  78  N.  C.  305.  And 
the  first  requisite  in  establishing  negli- 
gence Is  to  show  thR  existence  ot  the  duty 
which  it  Is  supposed  has  not  been  per- 
formed. If  negligence  eannot  be  Imputed 
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flzcept  a  Hutf  lias  been  violated,  (and  we 
aaeume  that  withont  tbe  violation  of  a 
daty.  either  by  omlsBlon  or  commisBlon, 
Dec^igenee  CAnnot  ezlst.)  then  tbe  law 
alone  defloes  thedaty.and  It  la  not  tor  tbe 
jnry  to  say  whether  or  not  a  duty  exists. 
Baeknsy,  J..  In  Railway  Co.  t.  Scbmtdt, 
(decided  May  17.  1898,)  83  N.  E.  Bep.  774, 
•aya:  "Our  embarraBement  has  been  in 
determlDlDg  hnw  iar  the  flndlas  of  tbe  ]a- 
ry,  by  the  general  verdict,  waa  an  adja- 
dlcatioQ  of  negllKmce  aaa  qoeitloaof  tact, 
and  as  to  tbe  privilege  of  tbe  court  to  d&- 
termlnn  whether  the  facts  were  such  as 
that  neglisenee,  as  a  qaestion  of  law, 
might  be  Inferred  therefrom.  It  1b  often  a 
diaicnlt  qneetion  to  determine  the  line  dl- 
vldlDff  tbe  prlvtlege  of  the  Jnry  from  the 
power  ui  the  coart  In  deternilaiDg  what 
facta  constitute  actionable  negligence." 
Kahopt  in  hia  work  onNon>€ontraetIjaw, 
(section  444.>after  referring  to  the  different 
roles  of  law  as  established  by  the  dlBer- 
enc  courts,  says:  "Id  spite  of  the  rule 
that  the  qaestion  of  negllKSDce  Is  for  the 
Jury,  tbe  other  rule,  wblch  requires  tbe 
Judge  to  pass  upon  the  admlssian  of  evi- 
dence, its  effect,  and  the  uufHciency  of  the 
allegatlona,  renders  It  neceaaarlly  a  mat- 
ter of  law  whether  or  not  In  a  giTen  nasa 
a  partleularaet  orumlasion la  negligence." 
In  this  state,  a  party  bringing  an  action 
to  recover  damages  occaaloDed  by  tbe 
negligence  uf  another  may  be  required  to 
all^ce  epeclfleally  the  acta  or  omisatons 
npon  which  negligence  is  predicated, 
(Penneylvanla  Oo.  Dean,  93  Ind.458:) 
and  when  the  faets  are  pleaded  tbe  court 
determinea  whether  or  not  they  constitute 
actionable  negligence.  ( Weisv.  City  of  Mad- 
ison, 76  Ind.241;  Hallway  Co.  t.  Schmidt, 
106  Ind.  78,  5  N.  E.  Bep.  684.  and  cases  cit- 
ed.) And  fn>m  the  same  faets  found  by  a 
Jury  la  a  special  verdict  tbe  court  most  of 
necessity  draw  the  inference  of  n^ligence 
or  want  ot  negligence.  II  the  court  mast 
determine  nsa  qaestion  of  law  whether  or 
not  the  facta  pleaded  constltote  negli- 
genee.  It  is  also  the  dnty  of  tbe  coort  to 
determine,  where  those  same  facts  are 
found  la  a  special  verdict,  whether  or  not 
negligence  shall  be  inferred.  Were  it  oth- 
erwise, the  coart,  in  passing  upon  a  plead- 
ing, would  determine  that  a  given  state  of 
faets  constituted  negligence,  and  on  tbe 
trial  ot  the  cause  the  Jnry  from  the  same 
facts  might  conclude  that  the  Inference 
of  negligence  did  not  arise.  In  Farts  v. 
Hoberg.  (decided  April  18B3.)  33  N.  E. 
Bep.  102H,  Hackney, J.,  says:  "Noraerous 
authorities  are  cited  by  the  appellant  to 
the  proposition  that.  In  a  ease  Involving 
negligence,  the  court  is  not  at  liberty  to 
take  such  questions  from  the  lury,  bat 
must  leave  them  to  tbe  Jury  for  decision. 
These  cases  all  belons  to  that  class  where 
a  question  of  fact  fs  controverted,  and 
that  question  Is  one  necessary  to  plain- 
tiff's recoveiy,  or  essential  to  the  defend- 
ant's proper  defense.  None  of  them  hoM 
that  the  Jury  Is  the  exclaalve  Judge  of  the 
existence  or  nonexistence  of  negllgeoee  as 
an  ultimate  fact.  A  moment's  reflection 
win  show  the  error  of  a  rule  which  would 
deprive  the  eourtof  tbe  right  to  determine 
whether  a  given  state  of  faets,  uncontro- 
vwtfld,  dosa  or  does  noteoostltote  action- 
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able  negligence.  Wben  the  tacts  are  aab- 
mttted  to  the  court  upon  demurrer  to  a 
complaint,  the  court  exercises  the  power 
of  determining  whether  such  facta, If  prov- 
en, wtU  eoDstitare  actionable  n^llgenee. 
When,  under  tbe  practice  prevailing,  tbe 
Jury  does  not  return  a  general  verdict,  but 
returns  findings  of  fact  by  special  verdict, 
thecourt  must  determine  whether  tbe  facts 
so  found  are  suthclent  to  warrant  tbe 
conclusion  of  the  existence  of  negligence.  ** 
If  any  apparent  Inconaistency  exlata  in 
the  law  aa  announced  In  this  state,  It  Is 
not  that  it  is  improperly  stated,  but  rath- 
er because  principles  are  announced  as 
general  which  have  but  a  limited  applica- 
tion. In  a  number  of  recent  cases,  in 
which  general  verdicts  were  retamed.  the 
following  general  legal  propositloD  baa 
been  announced,  viz. :  That  in  cases  where 
negligence  Is  the  issue,  and  the  fatets  are 
ondleputed,  and  bat  uoelalereneeeaa  be 
drawn  thprefrom,  the  court  may  draw 
that  inference;  but  where  the  facts  are 
controverted,  or  wliere  more  than  one  In- 
ference may  bereasonably drawn  from  the 
facta,  the  question  is  generally  one  for  the 
Jury,  nnder  proper  inetructlons  from  the 
court.  Rogers  v.  Leyden,127  Ind.  50,26  N. 
E.  Bep.  310;  Ballroad  Co.  v.  Walborn.  su- 
pra; City  of  Franklin  v.  Barter.  127  Ind. 
446.  26  N.  B.  Kep.  882;  Shoner  v.  Pennsyl- 
vania Co.,  ISO  Ind.  170,  28  N.  E.  Bep.  616, 
and  29  N.  E.  Rep.  776;  Elchel  v.  Senhenn.  2 
Jnd.  App.  208. 2S  N.  E.  Rep.  19».  And  Elliott. 
J.,  in  City  of  Franklin  Barter,  anpra. 
OMs  this  forcible  langaage:  "As  the  ques- 
tion In  eases  where  a  municipal  corpura- 
tlon  is  sought  to  be  held  liable  for  injuries 
caused  by  a  defect  in  a  street  is  one  of  neg- 
ligence, it  Is  seldom  that  tbe  court  can  de- 
termine the  question  as  one  of  law.  for  In 
by  far  tbe  greater  number  of  eases  the 
question  is  a  complex  one,  in  which  mat- 
tera  of  law  blend  with  matters  of  fact.  In 
all  aneb  eases  tbe  dnty  of  the  eonrt  bi  to 
Instmet  the  Jnry  as  to  the  law,  and  that 
of  the  Jury  la  to  determine  whether,  nnder 
the  law  aa  declared  by  tbe  court,  there  is 
actually  negligence.  Nor  does  thisgeneral 
rule  fall  In  all  eases  where  the  facts  are 
undisputed,  since  the  rale  baa  long  been 
settled  in  this  state  that  where  an  Infer* 
eoce  of  negligence  may  or  may  not  be  rea< 
sonably  drawn  from  admitted  faets  the 
case  is  ordinarily  for  the  Jury  nnder  prop- 
er Instmctloos,  but  where  only  one  Infar^ 
ence  can  bereasonably  drawn  from  the 
facts  the  qaestion  of  negligence  or  no  neg- 
ligence may  be  determined  by  the  court 
as  one  of  pure  law.  Tbe  rule,  as  we  have 
outlined  It,  is  the  law  of  this  stats,  and 
must  be  so  accepted,  notwitbatanding 
expressions  occcaslonally  fonud  In  some 
of  the  cases  which  seem  tolndleatea  differ- 
ent doctrine.  It  woald  overthrow  a  long 
line  of  cases  to  deny  the  rule,  and  it  would 
also  lead  to  the  subversion  of  sound  and 
salutary  principles.  In  the  old  as  well  ne 
In  the  recent  cases  the  doctrine  we  here 
declare  has  been  strongly  and  expMeltly 
asserted,  and  to  that  doctrine  we  give  an 
unwavering  and  unhesitating  adherence, 
disapproving  all  statements  which  seem 
to  deny  its  soundness."  The  principle  de- 
clared in  these  cases  is  applicable  In  the 
eases  announced,  which  w«e  eases  where 
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areneral  rerdlets  wore  ntarned;  and  the 
Bame  principle  ot  law  appllei  In  all  casM 
of  that  natare,  but  it  has  no  application 
in  cases  wberespeclal  verdicts  are  returned 
by  tbH  Jury.  When  a  special  verdict  is  re- 
qalred,  no  instructions  are  given  to  the 
Jnry  as  to  the  law  of  the  case.  (Railway 
Co.  T.  Buck,  116  Ind.  560, 19  N.  K.  Rep.  46.S, 
and  cases  cited ;)  and  this  Is  no  (or  tbe  rea- 
SOD  tbat  when  tha  facts  have  been  found 
the  court  will  apply  the  law  to  such  facts 
in  deterniloiuff  tbe  rights  of  the  parties. 
Tbe  statute  provides  for  special  rerdicts 
for  tbe  express  purpose  of  taking  from  the 
Jary  the  duty  of  applying  the  law  tu  the 
facts.  This  is  to  avoid  a  misapplication 
of  the  law  to  the  facta,  and  to  prevent,  as 
far  as  po8irible,any  purpose  on  tbe  part  of 
thejury .  either  tbrongb  sympathy  or  prejn< 
dice,  from  beading  tbe  facts  to  tbe  law  In 
order  that  a  favored  litigant  maysucceed. 
We  think  the  correct  principle,  applicable 
alike  in  cases  where  either  a  general  or  a 
special  verdict  Is  returned  by  tbe  Jury,  Is 
announced  by  Olds,  J.,  In  the  case  of  Rush 
V.  Mining  Co.,  ISl  Ind.  185.30  N.E.Rep.904. 
where  be  says:  "  It  is  the  province  of  tbe 
jury  to  weigh  evidence  wb(>re  there  is  evi- 
dence from  which  two  conclusions  my  rea- 
sonably be  drawn,  but  It  Is  the  province 
of  the  court  to  determine  whether  or  not 
there  is  or  Is  nut  evidence  supporting  any 
particular  fact  or  theory  of  a  case;  and,  if 
there  is  noevldence  aothorlxiDga  reasona- 
ble Inference  of  such  fact  or  theory  essen- 
tial to  a  recovery,  or  sufficient  to  create 
a  reasonable  difference  of  opinion  In  tbe 
mlnde  ot  impartial  men  sitting  in  ]udg< 
ment  on  the  case,  then  it  is  the  duty  of  tbe 
court  to  instruct  the  Jury  to  return  a  ver- 
dict against  the  party  having  the  burden 
of  establishing  sncb  material  facts  essen- 
tial to  a  recovery  If,  however,  the  evi- 
dence is  such  RB  that  Impartial  men  may 
differ  as  to  the  conclusion  to  be  drawn 
from  tbe  evidence,  then  the  court  must 
submit  tbe  question  to  the  jury.  Sucb  we 
believe  to  be  the  well-established  rule  of 
the  law.  jQroracannot,  without  evidence 
reasonably  anthorislnK  an  inference  of 
negligence,  arbitrarily  declare  there  was 
negligence.  Neiiber  can  they, in  tbeface  ot 
undisputed  facts,  showing  conclusively 
that  a  party  was  guilty  of  negUgeuce  con- 
tributing to  an  Injury,  declare  that  he  was 
free  from  contributory  negligence."  In 
cases  where  tbe  Jury  are  to  return  a  gen- 
eral verdict,  it  is  settled  that  If  tbe  facta 
are  nndlspnted,  or  where  but  one  Inference 
of  fact  can  be  dra  wu  from  theevidence,  the 
court  may  instruct  the  Jury,  as  a  matter 
of  law,  whether  or  not  such  facta  consti- 
tute negligence;  but  If  the  evidence  Is  cnn* 
flictlog.  or  the  inferences  of  loct  to  be 
drawn  from  the  evidence  are  such  that 
two  rolnds,equally  sensible  and  impartial, 
may  differ  as  to  the  infereuces  of  fact  to 
be  drawn  from  the  evidence,  the  question 
of  negligence  should  be  left  to  tbe  jury,  un- 
der proper  instructions  from  tbe  court, 
lu  such  cases  it  devolves  upon  the  court 
to  say,  as  matter  of  law,  what  amonots 
to  n^ligence  or  contributory  nfgllgenctt, 
and  uiHjn  the  Jury  to  say,  ae  matter  of 
fact.  In  tbe  light  of  tbe  instructions  of  the 
court,  whether  or  not  the  evidentiary 
tacts  proven  establiab  tbe  ultluiate  facte 
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wbleh  the  court  haa  tnetnieted  conatttote 
negligence  or  contributory  n^igence. 
In  many  cases  has  this  question  been  de- 
cided, flo  that  it  seems  settled  beyond  all 

Sueatiun.  Bench,  Contrib.  Neg.  §  IBl; 
all  way  Co.  v.Uollarn,78  Ind.  261;  Car  Co. 
V.  ParKer,  lUOInd.  181 ;  Woolery  v.  Railway 
Co.,  107Ind.»Sl,8N.  B.Rep.32R:  Evans  r. 
Express  Co.,  122  Ind.  362, 23  N.  E. Rep.  1039; 
Board  V.  Chipps.  131  Ind.  66,  29  N.  E.  Kep. 
1U66;  Elcbel  v.  Senhenn,  supra.  When  a 
Jury  is  to  retarn  a  special  verdict  tbey 
should  And  and  retarn  facts  only.  They 
have  no  right  to  embody  In  a  speclnl  ver- 
dict either  the  evidence,  legal  conclualons, 
opiniuns.  or  mixed  questions  ot  law  and 
tact;  and  when  thw^  have  found  the  facta 
tbey  have  no  light  to  concladn  whether 
or  not  tbe  defendant  was  guilty  of  negli- 
gence, or  the  plnlntlft  guilty  of  contribu- 
tory negligence.  Were  It  otherwise,  the 
Jury  would  be  tbe  exclusive  Judges  of 
what  constitutes  negligence,  and  the 
court  could  on^  render  Judgment  apuo 
tbe  verdict  tor  the  party  In  whose  favor 
the  Jury  have  concluded.  If  they  have  a 
right  In  a  special  verdict  to  draw  the 
conclnslon  of  n^llgence  or  want  of  n^ll- 
gence,  that  inference  muRt  be  a  fact  to  be 
found  and  embodied  In  the  verdict,  while 
the  facts  upon  which  the  Inference  Is  based 
would  be  merely  evidentiary  facts,  and 
should  not  be  embodied  In  the  verdict. 
But,  as  we  have  decided  uegligenee  Is 
never  a  question  purely  of  fact,  It  cannot 
be  found  as  a  fact  In  a  special  verdict. 

Whether  a  party  has  been  negligent  un- 
der certain  ctrcumetancee  includes  two 
queatiuns,  namely:  First,  whether  a  par- 
ticular thing  has  been  done  or  omitted. 
This  is  a  pure  question  of  fact.  And,  sec- 
ond, whether  the  doing  or  the  failure  to 
do  thto  thing  was  a  leual  duty.  This  is 
a  pure  question  ot  law.  Ballw*ay  Co.  v. 
Jackson,  8  App.  Cas.  1^.  As  the  court 
said  In  Railway  Co.  v.  Spencer,  supra: 
"Conclusions  ot  law  In  a  special  verdict 
are  without  force,  and  a  general  state- 
ment tbat  an  act  was  negligently  done  ta 
but  a  condusion  ot  law.  Tbe  facts 
showing  bow  the  act  was  done  are  essen- 
tial, for  without  them  the  court  cannot 
ascertain  or  pronounce  the  law."  In 
Railway  Co.  v.  Bnsb,  supra,  which  was 
an  action  to  recover  damages  for  per- 
sunal  Injury  received  by  being  struck  by 
a  train  at  a  highway  crossiug,  tbe  jury 
returned  a  special  verdict,  and,  on  appeal, 
Zollan,  0.  J.,  speaking  for  tbe  court, 
saya:  "At  the  close  nf  the  verdict  are 
conclusions  by  the  jury  that  appellee  was 
not  guilty  ot  eoutrlbutory  negligence,  and 
that  the  Injury  was  the  resnlt  of  carelesa- 
ness  and  negligence  on  tbe  part  ot  appel- 
lant. These  couclnalona  are  coneluslona 
of  law  that  tbe  Jury  could  not  make,  and 
hence  most  be  disregarded  In  deciding  an 
to  the  sufficiency  ot  the  verdict."  In 
Telegraph  Co.  v.  McDaoiel.  103  Ind.  294. 
2  N.  E.  Rep.  709.  Elliott,  J.,  says:  "We 
put  our  decision  upon  the  groond  laid 
down  by  the  supreme  court  of  Pennnyl- 
vanla  In  a  case  not  unlike  the  present.  It 
was  said  by  that  court:  'The  cases  ani 
numerous  tbat  upon  ah  audlspnted  state 
of  facts  It  lathe  province  of  tbe  court  to 
pass  upon  tbe .  question  ot  defendant'e 
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negligence.*  Koodb  t.  Telegraph  Co.,  102 
Pa.  at.  164.  The  ra)e  stated  la  the  case 
cited  Is  the  mle  of  this  coart.  Ballwa; 
Co.  V.  Spencer,  98  Ind.  186.  Tbexe  cases, 
It  Is  troe,  speak  of  the  aegligence  of  the 
defeDdant;  bnt  DeKllgence  is  nesllKeDce. 
whether  on  the  part  of  the  plaintiff  or  uf 
the  defendant;  and  the  role  as  to  bow  It 
is  to  he  determined,  and  by  whom,  U  the 
same  In  the  one  case  as  In  the  otber,"  In 
the  case  of  Conner  v.  Railway  Co.,  105 
Ind.  62. 4  N.  E.  Rep.  441,  the  Jary  returned 
a  special  verdict,  and,  after  setting  ont 
the  facta  proren,  eonclodea  as  folio wa: 
"(12)  That  the  conduct  of  the  plaintiff  on 
the  uceaslun  of  the  Injury  was  ordinarily 
prudent  and  cautious  under  the  clrcnm- 
atancee,  and  that  he  did  not  wholly  con- 
tribute tu  said  injury  by  any  fault  or  neg- 
ligence on  his  part,  but  that  said  injury 
was  caused  mostly  by  the  agent  of  tbe 
defendant  driver  of  said  car. "  J  udge 
Mitchell,  In  passing  upon  the  Hofflclency 
of  the  facta  found,  says;  "In  determining 
tbe  legal  value  and  qnallty  of  tbe  facts 
found  the  paragraph  above  set  out  Is  not 
to  be  regarded  as  a  Bndlog  of  farts.  It 
contalnR  nothing  more  than  inferences  or 
conclusions  drawn  by  the  Jury  upon  tbe 
precedent  facta,  and  upon  these  it  was 
not  tbe  province  of  tbe  Jury,  in  their 
apeclal  verdict,  either  to  expreea  opinions 
or  draw  conclusions.  In  framing  and  re- 
turning a  special  verdict  the  whole  duty 
of  the  Jury  is  discharged  when  tbey  have 
found  and  set  forth  in  an  orderly  and  lu- 
teUigent  manner  all  the  principal  facta 
which  were  proven  within  the  Iflsoes  sub- 
mitted to  tfaem.  •  •  •  When  upon  an 
la^ue  involving  negliience  the  principal 
or  ultimate  Tacts  are  determined  by  tbe 
Jury,  it  then  becomee  the  function  of  the 
court  to  decide,  as  a  question  of  law  upon 
the  facts  found,  whether  or  not  tbe  party 
to  whom  negligence  Is  Imputed  -  was  negli- 
gent. A  civil  ease  cannot  be  conceived  of 
in  which  It  Is  tbe  province  of  the  Jury  by 
special  verdict  to  determine  tbe  facta,  and 
also  to  draw  loSarencea  In  tbe  nature  of 
legal  conclusions  apon  tbe  tacts  fonnd. 
When  the  Juryflud  and  return  a  special 
verdict,  it  must  then  be  considered  that 
the  facts  in  that  case  are  no  longer  In 
dispute.  They  are  aacertataed  and  settled 
by  the  special  verdict.  DnleaB  It  can  be 
maintained  that  the  inference  or  cooc^n- 
sion  which  may  be  drawn  from  all  the 
ascertained  and  undisputed  facts  is  also  a 
fact,  it  must  foUow  that  It  is  not  the 
province  of  the  Jury  to  draw  Inferences  or 
state  conclusions.  It  is  settled  by  deci- 
aioDH  ao  nnmeroaa  that  we  need  not  cite 
tbe  caeea  that,  where  the  facta  are  andlo. 
pnted,It  Is  tbe  province  of  the  court  to 
settle  the  question  f>f  negligence  as  a  ques- 
tion of  law.  This  must  be  so  In  tbe 
nature  of  things.  II  it  is  otherwise,  there 
Is  a  clusa  of  cases  in  which,  upon  the  on- 
dlapnted  facts,  the  court  Is  capable  of 
reaching  a  conclusion,  or  of  determining 
whether  anch  facts  eonstltnta  n^lgance 
or  not.  As  in  cases  where  the  qneatlon  ie 
whether,  upon  an  ascertained  state  of 
tacts,  the  conclusion  of  fraud,  convei-slon 
of  goods,  payment,  or  probable  cause  for 
the  institution  of  a  suit  may  be  drawn, 
so,  where  the  Question  la  wbetber  negli- 


gence haa  Intervened  when  tbe  facta  are 
ascertained  by  the  instrumentality  ae- 
leeted  for  that  pnrpf>ae,  tbe  court  most 
determine  whether  in  law  negligence  can 
be  predicated  upon  the  facts  ascertained. 
*  *  *  Concede  that  in  some  sense  negli- 
gence Is,  as  It  is  sometimes  said  to  be,  a 
mixed  question  of  law  and  fact.  It  cannot 
be  so  after  the  facts  are  ascertained.  In 
cases  Involving  negllxeuce,  as  In  all  other 
civil  cases,  a  point  must  be  reached  at 
some  time  when  the  facts  and  the  law  are 
to  be  considered  as  separate  and  dls- 
tinct,  when  the  litigants  nave  the  right  to 
Invoice  tlie  Judgment  of  the  court,  and  re- 
quire it  to  determine  whether,  upon  tbe 
facts  as  they  are  agreed  to  be,  the  law 
declared  that  negUgenee  intervened . 
Such  a  point,  we  think,  la  arrived  at 
when  the  Jury  have  agreed  npon  and  re* 
turned  to  the  court  In  a  special  verdict 
the  principal  contt<sted  facts  In  Issue." 
In  RaUway  Co.  v.  Balih,  106  Ind.  93,  4  N. 
£.  Rep.  2^,  It  was  said:  "A  special  ver- 
dict Is  a  finding  of  the  facts  only.  In 
this  the  Jury  have  nothing  to  do  with  tbe 
law.  The  court  does  not  Instruct  them 
as  to  tbe  law,  but  In  the  rendition  uf  the 
Jndgmeut  appliee  the  law  to  the  facts 
found  by  the  Jury."  In  Wocdery  v.  Bail- 
way  Co.,  supra,  Mitchell,  J.,  again  says; 
"It  was  tbe  exclusive  province  of  the  Jury 
to  ascertain  tbe  facts,  and  apply  them, 
when  ascertained,  to  the  law,  and  return 
their  general  verdict  accordingly.  In  do- 
ing this,  however,  tbey  were  to  be  guided 
by  proper  luatructlons  from  the  court  as 
to  the  law  of  the  case.  In  that  connec- 
tion it  was  tbe  dnty  of  the  court  to  in- 
atrnet  the  jury  what  facts  within  tbe  1b- 
anes  In  the  case,  if  established  by  tbe 
proof,  would  or  might,  under  the  rlrcum- 
Btances,  constltnte  contributory  negli- 
gence, leaving  to  the  jury  tbe  duty  of  dis- 
covering whether  such  facts  and  clrcum- 
atancea  were  proved  or  not.  Simply  to 
have  told  tbe  Jury  that  the  plaintiff  mnet 
have  been  free  from  contributory  negli- 
gence, without  stating  what  facta  might 
constitute  contributory  n^ligence,  would 
have  been  to  leave  the  Jury  without  any 
direction  whatever  in  respect  to  the  legal 
edect  of  the  facts  In  the  case.  The  prac- 
tical result  of  the  doctrine  contended  for 
would  be  to  submit  both  the  law  and  tbe 
facta  to  tbe  determination  of  the  Jury. 
It  caunot  be  maintained  that  a  civil  case 
can  arise  In  which  the  court  is  incompe- 
tent to  declare  the  law  upon  tbe  facts, 
when  the  facta  are  either  admitted  or  sat- 
isfactorily proved.  Where  tbe  eaaentlal 
facta  are  ascertained  in  any  rase,  tbe  liti- 
gants have  a  right  to  call  npon  the  coart 
to  declare  the  law.  Wannamaker  v. 
Burke,  111  Pa.  St.  423,  2  Atl.  Rep.  500.  If 
tbe  court  can  do  nothing  more  than  deal 
in  abstract  generalities  In  Its  charge,  then 
in  every  case  luTolvlng  negligence  the 
Jnry  are  left  at  sea,— a  law  unto  them- 
aelvee.  It  la  the  dnty  of  tbeconrt,ln  every 
case  In  which  a  general  verdict  is  to  be 
retorned,  to  inatmct  tbe  Jury  aa  to  tbe 
force  and  legal  effect  of  the  facta  which 
may  have  been  proved  within  the  issues.'' 
In  Perkins  v.  Hayward,  supra,  Elliott,  J., 
says:  "It  is  well  settled  that  a  special 
verdtet  mnst  find  tbe  facts,  and  atate 
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Deitber  coDClaslODB  of  law  nor  mere  mat- 
tera  of  evidence;  and,  as  we  have  Been, 
what  1b  trae  of  a  special  verdtet  l8  true  of 
a  BpeclaL  finding."  In  Railway  Co.  t, 
Bnrger,  124  Ind.  m  24  N.  E.  Itep.  081. 
GoBey,  J.J  says:  "A  Undins  tbat  one  of 
tbe  parties  hafi  been  guilty  of  negligence 
bat  often  been  held  by  tlila  cunrt  to  be  a 
mere  statement  ot  a  conclualon."  When 
tbe  facta  arefonnd  or  undlaputed.  It  i»  fur 
tbe  court  to  determine  as  a  qnestiun  uf 
law  whether  or  not  they  constltnte  negli- 
gence. Railroad  Co.  r.elTea,  1  Ind.  A  pp. 
224.27  N.  E.  Rep.  5h0;  Rallffay  Co.  V.  Uod- 
dard,  supra;  Railway  Co.  v.  Spencer, 
Bupra ;  Railway  Co.  v.  Balcli,  supra ; 
Woolery  v.  Railway  Co.,  supra. 

Tbe  principal,  a»d  oftenllraes  tbe  only, 
queatlonH  of  law  in  an  action  brought  to 
recover  damagra  for  personal  iujnrles  are 
tbe  queatlonB  of  negligence  on  tbe  part  of 
tbe  detendant  and  ot  contributory  negli- 
gence on  the  part  of  the  plaintiff;  and  if 
tbey  were  to  be  left  to  the  determination 
of  tbe  Jury  there  would  be  nothing  for  tbe 
court  to  do.  Where  the  Jury  is  to  return 
a  special  verdict,  the  court  should  not  in- 
strnet  them  aa  to  what  doea  nor  does  not 
conatitnte  negligence  or  eontrihutory  neg- 
ligence, because  they  hare  no  right  to  ap- 
ply the  law  to  the  facts  to  determine 
whether  or  not  negligence  exists;  neither 
have  they  a  right  to  know  tbatif  they  find 
u  given  state  of  facts  the  court.  In  apply- 
ing the  law,  will  infer  negligence.  Tolerv. 
Keiher,  81  Ind.  383;  Railway  Co.  t.  Fraw- 
l«y,  110  Ind.  18. 9  N.  E.  Rep.  604;  RaUway 
Oo.  T.  Hart,  119  Ind.  278,  sft  N.  E.  Rep.  758; 
Stayner  v.  Joyce.  120  ind.  W,  22  N.  £.  Rep. 
89;  and  Sprinkle  t.  Taylor.  1  Ind.  App.  74, 
27N.E.Rep.l22.  It  Is  eimply  theirpi'ovfnce 
to  And  the  ultimate  facts,  not  knowing 
what  legal  Inference  tbe  court  may  draw 
tbentfrom  when  the  law  is  applied.  From 
nlUmate  tacts  bnt  onelegalconclaslon  can 
be  drawn.  In  tbe  trial  of  a  cause  the  ev- 
identiary facts  may  all  be  admitted,  from 
which  more  than  one  Inference  of  an  ul- 
timate fact  may  be  drawn,  in  which  case 
It  is  always  the  province  of  tbe  Jnry  to 
draw  the  inference  of  the  existence  of  the 
nitlmatefact;  and  when  tbe  ultimate  (acts 
are  found  the  eoort  conelndea  tbe  law. 
The  ques^oDs  at  negligence  and  contrib- 
utory negligence  are  not  ultimate  facts, 
but  are  legal  conclusions  drawn  from  the 
nltim ate  facts.  Railroad  Co.  v.  Eves,  su- 
pra; Hankeyv.  Downey,8  Ind.  App. 825, 29 
N.  E.  Rep.  606;  Railway  Co.  v.  Busb.  su- 
pra; Pennsylvania  Co.  v.  Marion,  104  Ind. 
289,819.  E.  Rep.  874;  Conner  v.  Railway 
Cd.,  supra;  Woolery  v.  Railway  Co.,  sn- 
pra;  Railroad  Co.  v.  Ostrauder,  supra. 

In  approaching  tbe  crossing,  as  found 
by  the  Jury,  without  blowing  tbe  whistle 
or  ringing  the  bell  on  the  engine,  as  re- 
quired by  the  statute,  tbe  appellant  was 
gallty  u(  negligence,  and  If  the  appellee 
was  Injured  by  reason  thereof,  and  with- 
out  fault  on  bis  part  contributing  thereto, 
he  wonld  be  entitled  to  recover.  Railroad 
Co.v.  Walborn,  supra.  But  the  failure  of 
tbe  railroad  company  to  do  what  the 
statute  directs  does  not  excuse  one  who 
approaches  a  railroad  crossing  from  exer- 
cising the  care  and  taking  tbe  precaution 
which      law  enjulnsnpon  him.  Mann  v. 


Stockyard  Co..  128  Ind.  138,  26  N.  E.  Rep. 
810;  Cadwallader  v.  Railway  Co.,  128  Ind. 
618.  27  N.  E.  Rep.  161;  Thornton  v.  RaU- 
way Co.,  (Ind.  Sup.)  81  N.  E.  Rep.  186. 

The  only  question  left  to  be  determined 
is  whether  or  not  the  appellee  was  guilty 
of  contributory  negligence.  Do  tbe  facts 
found  show  a  failure  to  perform  n  duty 
Imposed  by  law?  Tbe  burden  retrts  upon 
the  appellee  to  show  affirmatively  that  he 
haa  performed  every  duty  imposed  upon 
him  by  tbe  law.  before  the  eonrt  can  soy 
tbat  be  did  not  contribute  to  bis  Injury. 
Hathaway  v.  Railway  Co.,  46  Ind.  2.5: 
Railroad  Co.  v.  Brannagan,  75  lad.  490; 
Lyons  r.  Railroad  Co.,  101  Ind.  419;  Rail- 
way  Co.  V.  Greene,  106  Ind.  279,  ft  N.  E. 
Rep.  603:  Stockyard  Co.  v.  Mann,  107  Ind. 
S9,  7N.  E.  Rep. 898;  Railway  Co.  v.  Heilges, 
118  Ind.  5,  20  N.  E.  Rep.  630:  Railway  Co. 
T.  Howard.  124  Ind.  2H0.  24  N.  E.  Rep.  892. 
and  cases  cited;  Miller  v.  Railway  Co.,  128 
Ind.  97.  27  N.  B.  Rep.839.  For.as  Mitchell, 
C.  J.,  in  tbe  case  of  Railroad  Co.  v.  Butler, 
103  lud.  31,2  N.  E.  Rep.  18»,  says:  "In 
such  an  f>ccurreoce  he  is  one  of  the  Inde- 
pendent actors,  charged  with  duties  cur- 
rulatlve  with  the  duties  of  tbe  railroad 
company.  He  Is  able  and  be  must  show 
whether  blH  duty  was  perfiirmed.  Thou- 
sands of  persons  pass  safely  «iver  a  given 
crossing  over  which  thousauds  of  tralus 
are  run,  under  every  variety  ot  circum- 
stances, twtore  one  is  Injured;  and  there- 
fore It  may  be  said  a  presumption  arises 
that  tbe  crossing  may  be  safely  passed  by 
all  those  wboobserve  suehcareas  prudent 
persona  ordinarily  observe.  Ont  of  tbe 
tbousaods  who  crossed,  the  one  who  sus- 
tained injury  Is  the  exception.  Because 
the  thonsands  who  crossed  in  safety  are 
supposed  to  represent  the  ordinary  course 
of  conduct  better  than  the  one,  a  pre- 
sumption of  fact  la  indulged  tbat  be.  too, 
would  have  passed  in  safety  bad  he  ob- 
served the  caution  which  prudent  men  or^ 
dlnarily  observe  under  like  clrcomHtancea. 
This  presumption  is  at  least  sufficient  to 
require  from  him  an  explanation  of  his  re- 
lation to  tbe  occurrence,  and  an  affirma- 
tive abowtng  that  tbe  circumstances  were 
sucb,  and  his  conduct  such,  tbat  be  was 
not  In  fault:  and  as  his  own  conduct  and 
his  relation  to  tbe  i>ccurrence  are  peeul- 
Inrly  known  to  himself,  and  may  be  un- 
known to  the  railroad  company,  the  re- 
quirement Is  a  reasonable  one. "  It  Is  In- 
cumbent upon  a  traveler  on  a  highway, 
riding  in  a  wagon,  and  aboat  to  cross  a 
railroad  track,  who  cannot  see  or  hear  an 
approaching  train  on  account  of  obstrnc- 
tions  wblch  are  known  to  him,  to  use 
greater  precaution  to  protect  himself  from 
Injury  than  where  the  view  Is  unobstruct- 
ed, and  the  opportunity  for  using  the 
senses  of  sight  and  hearing  unimpaired. 
The  greater  tbe  danger,  tbe  greater  tbe 
precaution  required  ot  him.  He  must  not 
only  do  what  an  ordinarily  pmdent  man 
would  do  under  like  ctrcumatRnces,  bat 
be  must  exercise  such  care  and  diligenceas 
are  commensurate  with  the  danger  which 
coufronts  him .  Railway  Co.  v.  Shuckman. 
GO  lad.  42:  Nave  v.  Flack,  90  Ind.  306; 
Board  v.  Dombke,  94  Ind.  73;  City  of  Indi- 
anapolis v.  Cook,  99  Ind.  10;  Railway  Go. 
V.  Bntler,  108  Ind.  31,  2  N.  B.  Rep.  1S8; 
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Town  of  Gnsport  t.  Erana,  112  Ind.  188,  IS 
N.  E.  Rep.  256;  Grlfflo  v.  Railway  Co.,  124 
Ind.  836,  24  N.  E.  Rep.  888.  And  n  peraon 
KoIdk  along  a  highway,  who  drlTes  npoD 
a  railroad  track  at  a  place  known  to  him 
to  be  pecniiarly  dangeroDS  becanse  ot  the 
obBtmcCinns  which  Impair  and  binder  the 
free  ase  of  his  sensee  of  sight  and  bearing, 
simply  relying  npon  the  servants  of  the 
mllroad  company  performKig  their  duty 
in  blowing  the  whistle  and  ringing  the 
bell,  does  not  show  blmself,  In  tiie  pyes  of 
the  law,  to  have  been  diligent  and  prn- 
dent;  for,  as  the  dlatlnffDlsbed  Judge 
Staarswood  In  Rallrond  Co.  t.  Beale,  7S 
Pa.8t.  504,  says:  If  the  traveler  cannot 
see  the  track  by  looking  out,  whether 
from  fOE  or  other  canses,  hu  sbonld  get 
ont,  and,  If  necessary,  lead  bis  boree  and 
wagon.  A  prudentand  carefalman  would 
do  this  at  sncb  a  place.  There  never  was 
a  more  important  principle  settled  than 
that  the  fact  ot  the  fallore  to  stop  imme- 
diately beToie  crossing  a  railroad  track  Is 
not  merely  evidence  ot  negligence  for  the 
Jury,  hnt  negligence  per  ae,  and  a  question 
for  the  conrt.** 

In  the  case  of  Beefeld  v.  Railroad  Co.,  70 
"Wis.  216,  S5  N.  W.  Rep.  278.  the  court,  after 
reviewing  many  cases  cited,  aaya :  "The 
role  to  be  deduced  from  these  casea  is  this: 
If  the  view  of  a  traveler  on  the  highway 
approaching  a  railroad  crossing  la  so  ob- 
atrncted  that  he  cannot  see  an  approach- 
ing train  in  time  to  stop  his  team  before 
colliding  with  It,  If  be  knows  that  a  train 
1b  doe  at  sDch  crossing  at  or  about  sncb 
time,  and  U  be  Is  unable  to  bear  the  ap- 
proaching train  when  his  team  Is  in  mo- 
tion, whether  l>y  reason  of  the  force  or  di- 
rection of  wind,  or  of  noises  In  the  vicini- 
ty, made  by  bla  own  wagon,  or  other 
causes,  ordinary  care  requires  him  to  stop 
his  team  while  be  may  do  so,  and  listen 
for  the  train."  In  Brady  v.  Railroad  Co.. 
81  Uleb.  616.  46  N.  W.Rep.  lllOJtappeared 
that  the  plaintiff  was  driving  a  team  at- 
tached  to  a  lumber  wagon  on  a  highway 
towards  the  ddendant'e  railroad ;  that  in- 
tervening objects  obscured  a  view  of  the 
track  BO  that  he  could  not  see  a  train  ap- 
proaching until  within  20  or  26  feet  of  the 
crossing,  and  then  only  when  the  train 
was  bat  a  short  distance  from  the  cross- 
ing. He  was  tamlUar  with  the  croastng, 
and,  in  addition  to  the  view  being  ob* 
seared,  a  mill  In  the  vicinity  made  consid- 
erable noise.  He  drove  his  team  upon  the 
crossing  without  stopping.  Just  before  go- 
ing upon  the  track, to  look  and  listen,  and 
was  Injured:  and  the  court  held  that  it 
was  not  safflclent  that  plalntlO  looked 
and  listened  tor  the  train  as  be  drove 
along,  bnt  he  should  have  stopped  bis 
tuam  and  listened;  and  the  court,  con- 
cluding Its  opinion,  says:  **  A  greater  du- 
ty was  Imposed  npon  the  plalntilf  in  the 
present  case  by  the  fact  that  be  knew  the 
crossing  to  be  a  dangerous  one.  He  knew 
its  couditlon,  and  that  he  would  bn  una- 
ble to  nee  the  train  until  arriving  at  the 
erosslng.  He  bed  no  right  to  close  bis 
ears,  and  drive  along  without  stopping, 
when  he  must  have  known  that  the  noise 
of  his  wagon  and  ot  tbe  mill  would  shut 
off  the  sound  fnim  the  approaching  train." 
In  tlie  ease  ot  Haas  v.  Railroad  Uo.,  47 


Mich.  401, 11  N.  W.  Rep.  216.  the  facts  were 
tbat  the  deceased,  while  driving  along  a 
highway  approaching  whereit  crossed  the 
appellee's  railroad,  and  when  about  three 
rods  from  the  eroaelng  stopped  his 
team,  and  looked  and  listened,  and  then 
proceeded  on  his  way  to  tbe  crossing, 
where  he  was  struck  aud  killed  by  a  pass- 
ing train.  Judge  Cooley,  speaking  for  the 
court  in  passing  upon  tbe  facts,  says: 
"The  peculiar  risks  ot  tbe  crossing  im- 
posed upon  tbe  decedent  tbe  dnty  of  spe- 
cial caution  also;  and.  as  he  knew  that  a 
regnlar  train  was  due  at  the  erosslng  at 
about  that  time,  be  was  under  the  faigh- 
est  possible  obligation  to  observe  eurh 
precautions  as  would  be  needful  to  avoid 
a  collision.  We  may  concede  that  the  rail- 
road company  failed  to  sound  the  bell,  but 
this  did  not  relieve  the  decedent  from  tbe 
duty  of  taking  ordinary  precAuttons  tor 
his  own  safety ;  and  what  ordinary  pru- 
dence would  demand  must  be  determined 
on  a  view  of  aU  the  circumstances.  It  Is 
valu  to  ni^  or  to  pretend  that  ordinary 
precautions  were  made  use  of  In  this 
case.  To  move  forward  briskly,  as  tbe 
decedent  did,  from  a  point  whence  an  ap- 
proaching train  would  not  be  seoi,  at  a 
time  when  it  was  known  by  htm  tbat  a 
train  was  due.  and  not  to  pause  until  tbe 
train  was  eoconntered,  was  so  far  from 
being  ordinary  prudence  that  It  approached 
more  nearly  to  absolnterecklessness."  See, 
also,  Railroad  Co.  v.  Rigbter.  42  N.J. 
Law.  180;  Wilds  v.  Railroad  Co..  29  N.  T. 
816;  Gorton  v.  Railway  Co.,  46  N.  T.660; 
Canal  Co.  v.  BentW,  66  Pa.  8t.  80;  Heme 
V.  Railway  Co., 71  Mo.  636;  Turner  v. Rail- 
road Co.,  74  Mo.  6U2;  Marty  v.  Railway 
Co.,  88  Minn.  108,  85  N.  W.  Ren.  670;  and 
Fletcher  v.  Railroad  Co.,  149  Mass.  127.  21 
N.  E.  Rep.  802.  While  a  traveler  on  a 
highway  may  presume  that  tbe  employes 
of  a  railroad  company  wUl  obey  the  law, 
and  give  the  reqinrsd  warning.  jBt  those 
In  charge  ot  the  train  may  aasuroe  tbat 
the  traveler  will  take  every  precaution 
commensurate  with  the  danger  he  la 
about  tti  enconnt^,  and  will  avoid  goiug 
upon  the  track  In  front  of  the  train.  Tbe 
court,  In  Hathaway  v.  Railway  Co..  su- 
pra, says:  "Although  the  negligence  of 
the  defendant  was  a  cause,  and  even  tbe 
primary  eanae.  of  the  occurrence,  yet  the 
occurrence  would  not  have  happened  with 
out  a  certain  degree  of  blamable  negligence 
on  tbe  part  ot  tbe  plaintlfl.''  A  raliruad 
crossing  Is  a  place  of  danger,  and  one  wbo 
does  not  exercise  every  sense  or  faculty  to 
protect  blmself  from  possible  injury,  bo- 
fore  attempting  to  cross,  cannot  be  said 
to  have  ezeretaed  due  care.  Self-preserva- 
tion Is  the  first  and  greatest  law  ot  na- 
tare,  and  ordinarily  It  will  lead  to  tbe  em- 
ployment of  all  tbe  precautious  which  the 
sltitatlon  naturally  snggests  to  an  indi- 
vidual in  danger  of  barm.  It  Implies  not 
only  tbe  doing  of  those  things  wblcb  au 
ordinarily  prudent  man  would  do  under 
like  clrBumstanees,  bnt  the  doing  of  every 
practicable  and  available  thing  within  bis 
power  which  the  law  says  he  should  do ; 
and  it  Is  no  excuse  tbat  he  did  all  tbat  an 
ordiuarily  prudent  man  would  have  done 
under  like  circumstances,  unless  tbe  things 
done  were  all  the  law  deelares  an  ordlna- 
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rlly  prudent  man  ahoDld  hare  done.  It  Ib 
the  law  tbat  meaaareB  the  duty,  for  a  pru- 
dent man  may  do  that  which  the  law  lor- 
blda,  or  he  may  omit  to  do  that  which  the 
lawenjolna,  nevertbeleeH  thedotnK  of  the 
one  or  the  omission  of  the  other  le  netcM- 
srence.  The  most  prudent  men  are  aot  al- 
ways exempt  from  eareleeanese.  and,  when 
actuHlIy  negUgeot,  the  law  attaches  the 
same  cnnseqaencee  to  their  conduct;  ae  to 
similar  conduct  In  others.  Railway  Co. 
r.  Hunter,  gnpra;  Fennaylvanla  Co.  r. 
Marlon,  supra. 

In  this  case,  the  appellee  and  bis  broth- 
er, when  50  feet  distant  from  the  track, 
stopped,  loobed,  and  listenod,  and  from 
that  point  the  horses  approached  aod 
went  upon  the  railroad  track  In  h  walk, 
the  appellee  lookioff  and  listening  for  ap- 
pro&chlnK  trains.  That  when  and  where 
they  stopiied  they  could  neither  hear  nor 
see  an  appruacblng  train  on  account  of 
obstructions.  It  Is  alMO  found  that  the 
appellee  saw  the  sitnatiun  and  surround- 
Ings  of  the  crosslnfr,  and,  while  the  appel- 
lant was  f^uUtyof  nef^llgence  in  placing  the 
cars  in  tbe  street,  It  was  appellee's  duty 
to  approach  the  crossing  under  the  ap- 
prehensions that  a  train  was  liable  to 
come  any  moment;  and  while  be  bad  a 
right  to  presame  that  those  In  charge  of 
the  engine  would  obey  tbe  lawbyglrlog 
warning  of  Its  approach,  tbe  law  never- 
theless required  tbat  he  obey  the  Instincts 
of  self-preserratlon.and  notthruHt  himself 
into  a  situation  of  danger,  knowing  that 
be  eoDld  not  sen  or  hear  a  train  approach- 
ing, except  those  In  charge  of  tbe  train 
giTti  tbe  statutory  signals.  When  a  cross- 
ing is  so  dangerous  tbat  for  one  to  at- 
tempt to  cross  is  equivalent  almost  to 
conrttug  injury,  hecannot  recoTer It, know- 
ing the  danger,  he  aeanmes  the  responsl- 
blllty,  and  attempts  to  cross  and  gets  la 
Jnred.  "Where  them  is  danger,  and  the 
peril  iB  known,  whoever  encounters  it  vol- 
untarily and  nonecessarily  cannot  be  re- 
garded as  ezercislDg  ordinary  prudence, 
and  thersfore  does  so  at  his  own  risk." 
Ray,  Neg.  Imposed  Duties,  p.  129.  In 
Town  of  GoBport  t.  Evans,  supra,  tbe 
court  says:  One  who  knows  or  a  dan- 
gerons  obBtructloo  In  a  street  orsldewalk. 
and  yet  aMempts  to  pass  it  when,  on  ac- 
count of  darkness  or  other  hindering 
causes,  he  cannot  see  so  as  to  avoid  it, 
takes  tbe  risk  upon  himself.  For  a  much 
greater  reason  does  be  take  tbe  risk  upon 
himself  if.  seeing  an  obstruction,  and 
knowing  its  dangerous  character,  he  de- 
liberately goes  Into  or  upon  It,  when  be 
was  under  no  compnlsion  to  go,  or  might 
have  avoided  It  by  going  around."  As 
heretofore  stated,  the  fact  that  be  was 
Injured  raises  the  presumption  that  the 
fault  was  his  own,  and  it  was  for  bim  to 
rebut  tbat  presumption.  The  facts  found 
show  that  this  was  a  street  In  a  populous 
part  of  tbe  town,  and  that  where  It 
cnwsed  appellant's  railroad  the  obstrnc- 
tions  were  such  that  to  cross  it  one  took 
great  risk.  Whether  or  not  be  was  Justi- 
fied in  taking  the  risk  must  depend  upon 
the  drcum stances.  He  cannot  shut  his 
eyes  to  dangers  which  are  apparent,  and, 
If  injured,  recover  therefor.  *'  A  person  is 
bound  to  use  tbe  seniles  aud  exercise  the 


reasoning  faculties  with  which  nature  bas 
endowed  him.  It  be  falls  to  do  so,  siDd  Is 
Injured  ta  conseqnraice,  nether  he,  tn  life, 
nor  bis  representatives  after  bl8deatb,can 
recover  for  resuUlng  Injuries."  Stewart 
V.  Pennsylvania  Co.,  ISO  Ind.  242.  29  M.  E. 
Rep.  916.  In  Shoner  v.  Pennsylvania  Co., 
supra,  McBride, J.,  Bays:  "When  a  travel- 
er approaches  a  railroad  with  the  inten- 
tion of  crossing  it.  he  is  bound  to  know 
that  to  attempt  to  cross  nearand  In  front 
of  a  moving  train  involves  more  or  Iras  uf 
danger.  II  he  Is  so  heedless  of  his  person- 
al safety  that  he  braves  tbe  danger,  or 
so  careless  that  be  does  not  use  the  senses 
nature  has  given  him  to  look  and  listen, 
tbat  he  may  learn  If  there  Is  danger,  only 
one  Inference — that  of  negligence— can  he 
drawn  from  bis  conduct."  The  tacts  do 
not  show  that  at  any  point  nearer  thao 
60  feet  from  apiiellant's  track  the  appellee 
stopped  and  looked  and  listened.  In  tbe 
case  of  Thornton  v.  Railway  t'o..  supra, 
the  court  says:  "While  the  plaintlR  was 
not  required  to  enter  Into  a  calculation 
of  the  comparative  speed  of  a  traveler 
walking  towards  a  railroad  track  and  a 
train  of  ears  passing  along  tbat  track  at 
ordinnry  speed,  he  mUHt,  as  a  matter  of 
common  observaclon,  have  known  tbat 
while  be  would  walk  153  feet  the  train 
would  cover  a  ronslderable  distance; 
sufficient,  at  least,  to  require  him  to  look 
tor  its  approach  at  some  point  during  bis 
journey.  He  bad  no  right  to  look  from  « 
given  point,  and  then  close  his  eyes  aod 
pass  opon  tbe  track."  It  Is  a  matter  uf 
common  knowledge,  hence  Is  jadielsllj 
known,  tbat  a  train  of  ears  moving  ahmg 
a  railroad  track  necessarily  make  a  noise. 
Tbat  noise  ol  itself  is  a  warning  to  those 
about  to  go  upon  the  track  to  lookout, 
and  guard  agalnstdangers.  It  la  therefore 
the  duty  of  one,  before  going  upon  the 
track,  to  listen  for  the  sound  which  neeee- 
sarilyfoliows  a  moving  train, and.  If  tbm 
are  any  obstrnetions  which  Interfere  with 
his  hearing  readily,  he  mmt  stop  and  lis. 
ten.  Railway  Co.  v.  Stommel,  128  Ind.  3a, 
26  N.  B.  Rep.  8«8.  Aod  It  la  not  always 
sufficient  tbnt  be  do  so  when  100  or  W 
feet  away  from  tbe  track,  but  he  most 
do  so  at  Che  last  opportunity  before  going 
upon  the  track,  when  by  so  doing  be  codM 
have  heard.  In  tbe  case  ol  Railway  Co. 
V.  Stooimel.  supra,  the  court  says: 
"  We  are  at  a  loss  to  understand  «hat  dif- 
ference it  could  make  as  to  the  caution  to 
be  used  by  tbe  appellee's  servant  whether 
there  was  or  was  not  a  statute  requlriog 
the  giving  of  signals.  It  was  his  duty 
to  stop  and  look  for  an  approaeblng 
train,  ff  there  was  any  point  wltbln  a  rea- 
Bouable  distance  from  tbe  crossing  from 
which  be  could  observe  a  train  approach- 
ing; and,  if  no  train  was  to  be  seeo.it 
was  his  duty,  when  nearing  the  crossing, 
to  stop  sad  listen  for  the  sound  which  or- 
dinarily follows  a  moving  train;  and  a 
etatnte  requiring  slgnala  to  be  gireo. 
though  violated,  does  not  excuse  this  vigi- 
lance." And  Coffey,  J.,  In  Mann  v.  Htoek- 
yardCo..  12SInd.  139.  (144,)  26  N.  E.  Rep. 
819.  says:  **  When  It  Is  said  tbat  a  person 
approaching  a  railroad  crossing  most 
hiok  and  listen  attentively  for  approach- 
ing trains.  It  la  not  to  be  underaCood  that 
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be  may  look  from  a  glYva  point,  and  then 
doM  bls^eii;  but  It  la  to  bennderatood 
tbat  be  mast  exerelse  aneb  cara  aa  a  rea- 
sonably prudent  penion.  In  tbe  preaence 
of  «ucb  a  danser,  wonid  exercmo  to  avoid 
Injury.  Tbe  courts  cannot  close  tbelreyes 
tu  Diattera  of  Kennral  notoriety,  and  to 
matters  ol  every-day  obaerTatloii.  We 
DUBt  know  that  a  train  ol  carapasalng 
oTer  Iron  or  steel  ralla  at  a  apeed  of  thirty 
mllea  an  boor  doea  not  do  ao  without 
Dolee.  *  *  *  Aa  a  rale.  It  Is  not  necea- 
aary  to  etopand  listen  and  look  where  ap- 
proachioir  danger  can  be  otherwiHe  ascer- 
taloed.bot  one  approaching  such  crusaing 
must  eierclse  sach  care  as  will  enable  him, 
under  tbe  clrcnmstancee,  to  iDform  him- 
self of  tbe  extent  of  the  danger  attenrllDg 
tbe  rrosRlng  the  track,  If  be  can  reaRona- 
bly  do  BO."  A  majority  of  tbe  court  (tbe 
writer  of  this  opinion  not  included)  are  of 
tbe  opinion  that  tbe  facts  found  by  the 
jury,  dlsreftardiug  eonclUBlons  as  well  as 
evidentiary  facta  set  out  In  the  verdict, 
are  sufficent  to  warrant  tbe  court  In  in- 
ferring that  the  appellee  exercised  care 
eommensurata  wltb  the  danger  encoon- 
tered.and  therefore  waB  not  guilty  of  con- 
trlbntory  negligence,  and  tbat  the  appel- 
lee was  entitled  to  judgment  thereon. 

Appellant  InBlatB  that  the  court  below  [ 
erred  In  permitting  a  witness,  callerl  by 
ap|>ellee,  to  testiiy  concerniag  a  conversa- 
tion bad  wltb  one  Wbeatley  concerning 
tbe  remuval  ot  tbe  appellanCs  curs  ; 
wblcb  were  atandlng  In  Main  street.  We 
are  unable  to  Bee  wherein  thin  eTidence, 
even  If  material,  could  have  been  prejudi- 
cial to  the  appellant.  The  appellant  had 
no  right  to  block  tbe  street  wltb  Its  cars, 
and  it  required  no  notice  to  remove  tbcsa 
to  make  it  guilty  of  negligence  In  having 
tbem  there.  We  And  no  error  fn  the  rec- 
ord tor  wblcb  tbe  judgment  aboold  be  re- 
versed. Jodgment  affirmed. 
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ITASH  et  aL  r.  HINNBSOTA  TITLB  IN- 
BURANOB  A  TRUST  OO. 

(Snpreme  Jndtdal  Court  of  Haisachasatta, 
Suffolk.  Jnly  24,  lfl9S.) 

X>>CBrr— BTATBHBirr  or  OniriON— Statbhbm*  of 
Fact— What  ConniTUTBi  —  RBrBBSBBTiTioiis 
AS  TO  Valdb  or  Laud  axd  Ti«lb  —  QcBSTiom 
rcn  Jdbt— EviDBHCB. 

3.  Defendant,  a  eorporation,  by  Its  presi- 
dent, wrote  to  the  owner  of  certain  land,  to  be 
used  In  the  sale  of  mortgage  bonds,  statintr.  In- 
ter alia,  that  "we  have  In  our  possession  the 
original  documents  printed  in  tbe  advertise- 
ments of  7oar  bonds  lecored  by  mortgage  to 
this  eompapy  as  trustee  upon  tbe  H.  tract  in 
this  dty.  We  Indorse  the  esUmstes  of  raloe 
contained  therein,  made  by"  certain  persons 
named,  "all  of  whom  are  known  as  men  of  In- 
tegrity and  sound  Judgmept  touching  local  real- 
estate  Taloe."  "We  are  of  the  opinion  that"  It 
**ifl  adequate  security  for  the  amount  of  yoor 
proposed  loan."  HM,  tbat  siich  statements 
purport  to  be  mere  opinions,  and,  tbon^  falsa, 
sctioDs  for  deceit  will  not  lie  In  favor  of  per- 
sons to  whom  they  were  made  for  the  purpose 
of  Inducing  them  to  Invest  in  bonds  secured  by 
tbe  mortgage  therein  referred  to. 

2.  Snoh  letter  also  stated:  "That  we  eon- 
rider  tbe  title  food  in  yon  will  appear  tram  ib» 
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fbet  Oat  wa  have  enfaflsd  to  toae  oar  polMas 

of  tifle  bunrance  to  tbe  sevnal  btdders  of  Toar 

mortgage  bonds  to  the  aggregate  amount  oi 
$1601000,  fully  protecting  anch  holders  against 
loss  or  damage  arisiog  from  any  defect  In  said 
title  or  prior  Incumbrance  thereon."  Held,  that 
snch  representation  pnrports  to  be  a  statranent 
of  fact,  which  was  intended  to  produce  tbe  be- 
lief among  pardwaerB  of  boudi,  to  wbtfm  it  was 
shown,  that  Ute  title  was  perfect  and.  If  false, 
renders  defendant  liable  to  socb  purchase 
as  bought  relying  thereon. 

3.1n  acuons  for  deceit  by  parchaaers  of 
such  bonds  on  acconnt  of  such  representation  it 
appeared  that  there  was  a  prior  mortgage  of 
$30,000  on  tbe  land;  that  it  had  been  arranged 
by  the  owner  that  defendant  should  reserve  in 
its  hands  bonds  to  the  amount  of  $40,000  as  a 

?rotectiott  against  such  mortgage;  and  that  de- 
endant's  president  probably  regarded  policies 
of  title  insurance  to  be  issued  by  it  as  a  per- 
fect protection  to  the  bondbidders.  EHd,  that 
the  representation  was  false^  dnce  a  bond  so- 
cored  by  a  second  mortgage  with  a  poUoy  of 
title  insurance  is  not  the  same  as  a  btuia  se- 
cured     a  first  mortgage. 

4.  In  SDch  actions  defendant  Is  liable  only 
to  purchafiera  of  hoods  from  the  owner  of  the 
land  to  whom  tbe  letter  was  addressed,  and  not 
to  those  who  afterwards  booght  of  such  pui^ 
diasers,  rince  tbe  letter  was  not  intended  to  aid 
tbe  first  purchasers  In  selling  to  others. 

6.  One  of  plaintifFs,  K..  who  iKtugbt  of  such 
owner,  testified  that  he  submitted  tbe  letter 
and  printed  circnlars  to  his  customers,  biclnd- 
ing  all  of  plaintiffs;  tbat  it  was  suggested  that 
If  It  could  be  arranged  so  as  to  make  these 
bonds  payable  to  order,  so  they  could  Indorse 
them  to  defendant  and  transmit  them  by  mail 
for  collection,  as  they  had  been  accustomed  to 
transmit  mortgage  coupons  they  had  taken 
from  it,  tiiey  would  like  some  of  the  bonds; 
that  tbe  owner  of  tbe  land  subseqpently  re- 
ported to  witness  tbat  Uiat  could  be  done;  that 
be  paid  for  the  bonds  on  delivery,  and  tbat  bis 
commission  was  taken  out  before  payment.  It 
appeared  that  defendant  issued  its  policy  of 
title  insurance  to  each  purchaser  by  name  (aa 
is  inferred)  on  being  paid  one  dollar  for  each 
policy  after  tbe  first.  Edd,  tbat  the  question 
whether  plaiutiA  other  than  K.  bought  direct 
from  tbe  owner  of  tbe  land  throogh  K.  as 
agent  or  bought  of  K.  was  for  the  Jury. 

6.  Where  there  was  evidence  that  all  of 

{tlalntifFa,  or  persons  acting  for  them,  read  such 
etter,  the  question  whether  or  not  the  false 
representations  therein  Indaced  them  to  bnjr 
waa  for  the  jury. 

7.  It  appeared  tbat  defendant  wss  legltl- 
mateiy  acting  as  trustee  for  bondholders  undor 
snch  mortgage,  for  which  It  waa  paid;  that  It 
was  engaged  in  tbe  bosiness  of  Insuring  titles 
to  real  estate,  and  tbat  it  was  paid  for  Issaing 
such  polides  on  the  title  to  the  land  fat  queik 
tlon.  field,  Uiat  defendant  bad  tbe  power  to 
bind  itself  by  r^resentattons  in  regard  to  sudk 
title. 

8.  Tbe  president  and  trust  officer  of  d»' 
fendant,  who  issued  the  letter,  bad  authority  to 
bind  the  company  by  such  repreaentations. 

9.  Where  tbe  only  representations  declared 
on  were  those  contained  in  the  letter,  portions 
of  «n  advertisement  by  the  owner  of  toe  land, 
containing  other  represoitatlons,  were  properly 
ezcludtid  as  evidence. 

10.  It  was  not  error  to  exclude  also  a  lettw 
from  defendant's  president,  written  five  months 
after  the  letter  containing  the  ^se  representa- 
tions waa  written,  and  which  did  not  neces- 
sarily relate  to  knowledge  or  opinions  whidi 
the  writer  had  when  he  signed  the  first  letter, 
especially  since  it  contained  no  refnenoe  to  the 
matter  of  fact  about  which  the  only  aotioDable 
false  representation  waa  made. 

Report  from  superior  court,  Bcflolk 
count/* 
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Tblrteen  actions  (tried  toj^ether)  by  £. 
M.  Nash  and  otberd  at^alnsttbe  Minnesota 
Title  Insarance  &  Trust  Companyfor  false 
representatioDB  as  to  tbe  value  of  and 
title  to  certain  real  estate  situated  In  the 
olty  of  Mlnnpapolis.  There  was  a  verdict 
In  each  caee  directed  by  tbe  court  In  favor 
of  defendant,  and  tbe  cases  were  reported 
to  the  sDpreme  court  lor  determination. 
Verdicts  eet  aside. 

B.  M.  Morse  and  J.  M.  Keltb,  for  plain- 
tllfa.  A.  A.  Stroot^  W.  H.  GooUdge,  and 
E.  Lt.  Band,  for  defendant. 

ENOVLTOK*  J.  ThlR  Is  an  action  for 
deceit,  which  was  one  of  tblrteen  cases 
tried  toRetber,  founded  on  alleged  false 
representations  of  tbedefendantcontained 
in  a  letter  as  follows:  (Printed  beadiuK 
of  the  corporation.)  "  Mlnneapolla,  Minn., 
Feb.  16.  '90.  Mr.  George  W.  Davis,  Minne- 
apolis, Minn.— Dear  i^lr:  We  have  In  our 
possession  tbe  original  documents  printed 
in  the  advertisements  of  your  bonds  se- 
cured by  mortgage  to  this  company  as 
trustee  upon  the  Hedderly  tract  In  this 
city.  We  Indorse  the  estimates  of  value 
contained  therein  made  by  Messrs.  Marsh 
and  Bartlett,  I.  C.  Seeley,  Jones,  McMul- 
len  A  <^o.,  and  E.  A.  Harmon,  all  of  whom 
are  known  as  men  of  Integrity  and 
sound  judgment  touching  local  real-estate 
value.  That  we  consider  tbe  title  good 
In  you  will  appear  from  the  fact  that 
we  have  engaged  to  Issue  our  policies  uf 
title  Insurance  to  tbe  several  holders  uf 
your  mortgase  bonds  to  the  aggregate 
amount  of  91.^,000.  fully  protecting  sncb 
holders  against  los"  or  damage  arising 
from  any  defect  In  said  title  or  prior  In- 
cumbrance thereon.  From  our  knowledge 
of  tbe  mortgaged  property,  and  from  its 
situation  and  prospects,  we  are  of  tbe 
opinon  that  the  mortgaged  property  la  ad- 
equate security  fur  the  amount  of  yunr 
proponed  loan.  Tours,  very  truly,  Minne- 
sota Title  Insurance  &  Trust  Company. 
J.  U.  Barnes.  President."  Mr.  George  W. 
Davis*  to  whom  the  letter  was  addressed, 
made  a  mortgage  to  the  defendant  as 
trustee  to  secure  tbe  payment  uf  2UU bonds 
Rlgned  by  himself,  end  amounting  in  the 
aggfcgato  to  f 150,000.  These  bonds  were 
designed  to  be  suld  In  tbe  market  for  tbe 
benefit  of  one  Hedderly,  whobad  conveyed 
to  Davis  the  land  covered  by  the  mort- 
gage for  an  expressed  conslderntlon  of 
9300,000,  and  tbe  dtfendant  was  to  hold 
the  mortgage  as  security  tor  tbe  benefit 
of  bondholders.  The  documents  referred 
to  In  the  first  sentence  In  the  letter  were 
certificates  giving  estimates  of  the  value 
of  the  mortgaged  property,  signed  by 
Marab  and  Bartlett  and  the  other  persons 
mentioned  In  the  nert  sentence.  These  es- 
timates gave  the  value  of  tbe  land  as 
abont  f 250,000.  There  were  nearly  10  acres 
of  this  land,  situated  on  the  MIselHRlppl 
river  In  the  city  uf  Minneapolis.  About 
one  acre  of  It  was  on  the  grade  of  a  street 
adjacent  to  it,  and  of  the  remainder 
about  nne-hair  was  the  bod  of  a  quarry 
which  had  been  excavated  50 feet  below 
tke  level  of  the  street,  and  tbe  other  half 
was  low  land  along  the  river,  which  was 


covered  with  water  in  times  of  flood.  On 
this  low  land  were  some  very  ebeap 
bouMs,  occupied  by  tenants.  Tbere  was 
evidence  tending  to  show  that  tbe  w  bote 
tract  was  not  worth  more  than  from  9^.- 
000  to  950,000;  that  Davis  was  a  person 
of  no  pecuniary  responsibility;  and  that 
the  making  ol  the  bond  and  mortgrage 
was  part  of  a  scheme  of  Hedderly  and 
Davis  to  d^aud  such  persons  as  might 
parcbasu  tne  bonds.  Each  ul  the  several 
plaintiffs  bought  some  of  these  bonds, 
having  first  read  the  letter  abore  quoted, 
and  an  advertisement,  printed  by  Davis, 
recommending  tbe  property,  and  contain- 
ing copies  of  the  several  oerttfteatea  of 
value  referred  to  In  tbe  letter.  This  letter 
was  prepared  by  one  Fish,  who  was  coon- 
sel  and  trnst  officer  of  tbe  defendant,  and 
was  signed  by  the  defendant's  prealdent, 
who  alHO  had  the  general  Kupervlaion  of 
Its  business.  There  was  much  evidence 
tending  to  show  that  these  offlcersdidnot 
believe  that  Hedderly  and  Davis  were  act- 
ing otherwise  than  in  good  faith,  or  that 
the  property  was  Insufficient  security  for 
the  bonus.  On  the  other  hand,  there  was 
evidence  on  which  tbe  plaintiffs  relied  as 
tending  to  show  that  tbe  defendant's 
officers  FlKb  and  Barnes  most  have  be- 
lieved that  tbe  land  was  ol  mneb  less 
value  than  the  amount  of  tbe  bonds,  and 
that  the  moat  Important  statements  of 
tbe  letter  were  untrue. 

In  actions  of  this  kind  it  is  a  familiar 
rule  that  there  can  be  no  recovery  nnlees 
tbe  representations  were  known  by  tbe 
defendant  to  he  false,  and  were  made  with 
Intent  to  deceive,  or  were  made  as  of  tbe 
defendant's  own  knowledge,  when  he  did 
not  know  them  to  be  true.  It  hi  also  a 
well-established  role  that  statements 
which  purport  to  be  mere  opinions,  as 
distinguished  from  statements  of  facts, 
cannot  be  made  the  foundation  of  a  recov- 
ery. Furnace  Co.  v.  Motfatt,  147  Mass. 
40»,  IH  N.  £.  Etep.  168;  Carroll  v.  Uay- 
ward.  124  Mass.  120,122;  Hoist  v.  Stew- 
art. 164  Mass.  445.  28  N.  £.Bep.  574;  Belcb- 
er  V.  Costello.  122  Mass.  18»;  Gordon  t. 
Butler,  105  U.  S.  553;  Derry  v.  Peek,  L.  R. 
14  App.  CaH.  887;  Le  Llevrc  v.  Gould, 
[1^93,]  1  Q.  B.  DIv.  401 ;  Holbrook  v.  Con- 
nor, 60  Me.  578.  One  of  tbe  false  represen- 
tations contained  in  this  letter  purports  to 
be  a  statement  of  a  fact,  and  it  was 
known  by  the  defendant's  officers  to  be 
untrue.  Tbestatement  In  regard  to  tbe 
title,  while  it  was  not  a  direct  afflrmatloa 
that  there  was  no  Incumbrance  on  tbe 
property,  wau  Intended  to  prodnce  the 
belief  among  purchaeem  of  the  bonds  that 
the  title  was  perfect,  and  it  was  rightly 
understood  as  a  representation  to  that 
effect.  Powers  v.  Fowler.  (Mass.)  82N.E. 
Itep.  166.  The  bonds  secured  by  tbe  mort- 
gage on  their  face  purport  to  be  first  mort- 
gage bunds.  Tbe  representation  was  tabie, 
for  tbf^re  was  a  prior  mortgage  uf  930,000 
on  the  property,  as  the  defendant's  offi- 
cers well  knew.  It  bad  been  arraaged 
that  the  defendant  should  reserve  In  its 
own  hands  bonds  to  tbe  amount  nf  940,- 
000  as  a  protection  against  this  mortKa»re 
until  it  should  be  paid,  and  very  likely  tlie 
defendant's  president  and  trust  officer  re- 
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garded  the  pollcleii  of  tltleloflorance  wblcb 
were  tu  bA  laaaed  aa  a  perfect  protection 
to  the  bondholders.  But  a  bond  secured 
by  a  eecond  mortfcafte  nith  a  policy  of 
title  Insaranco  iR  not  tbe  eameasa  bond 
Becnred  by  a  first  mortKage.  Tbrongh 
the  Insolveacy  of  tbe  Inearer,  or  for  eunie 
other  reason,  tbe  bond  may  prove  to  be 
of  little  or  no  TBlne.  This  representation 
was  evidently  intended  to  mislead  upon  a 
matprial  point,  and  It  can  be  availed  of  by 
anyone  to  wbom  It  was  made  wbo  was 
Induced  by  it  to  make  a  pnrebase. 

Tbe  otber  representations  cuntaiued  In 
the  letter  purport  to  be  merely  exprPHslona 
of  opinion.  Tbe  defendant,  by  Its  presi- 
dent, eoncnrred  In  the  estlmatea  of  valoe 
contained  In  the  certificates,  and  said 
that  the  makers  of  tbe  certificates  were 
"known  as  men  of  Integrity  and  sound 
Judgment  toucbluff  local  real-estate  val- 
ue. There  was  no  evidence  at  tbe  trial 
that  these  persons  were  not  known  as 
men  of  inteitrity,  and  tbe  weight  of  the 
evidence  was  that  they  were  of  good  re- 
pute In  regard  to  their  Judgment  npun  the 
value  of  ordinary  real  estate.  But  the 
plalntin  must  have  known  that  an  esti- 
mate of  value  of  land,  or  a  statement  la 
regard  to  the  reputation  of  a  real-estate 
expert,  was  a  mere  matter  of  opinion  upon 
a  snbject  abuat  whicbabsolute knowledge 
could  not  be  experted.  In  moat  cases  it 
would  be  Impossible  to  prove  that  one 
was  knowingly  and  willfully  false  In  giv- 
ing soeb  an  opinion,  and  tbla  1h  one  of  the 
reasons  for  refusing  to  enter  upon  in- 
quiries of  this  kind  In  tbe  trial  of  a  case 
like  the  present.  It  would  be  nnjust  to 
convict  one  of  fraud  on  a  mere  expreeslon 
of  opinion  upon  any  evidence  which  can 
ordinarily  be  introduced,  and  tor  that  rea- 
son, as  well  as  because  common  prudence 
forbids  Implicit  reliance  on  such  expres- 
stous,  we  have  tbe  general  rule  that  false 
statemeuta  of  opinion  are  not  actionable. 
The  doctrine  stated  in  Medbary  v.  Wat- 
son, 6  Mete.  (Mass.)  246.  recognizing  a 
distinction  In  aoma  caaea  betweui  a  repre- 
sentation made  by  a  vendor  ul  property 
and  one  made  by  an  apparently  disinter- 
ested third  person,  should  not  be  extended 
to  a  case  like  tbe  present.  We  according- 
ly decide  that  the  defendant  is  Uable  only 
tor  tbe  false  representation  In  the  letter 
In  regard  to  the  title,  and  for  that  only 
to  those  of  the  plaintiffs  to  wbom  It  was 
made,  and  who  were  induced  by  It  to  In- 
vest In  tbe  bonds.  Tbe  letter  Is  addressed 
to  George  W.  Davis,  but  tbe  evidence 
shows  that  It  was  Intended  to  be  used  by 
him  In  selling  the  bonds.  He  was  expected 
to  show  it  to  those  who  might  become 
purchasers,  and  to  use  It  as  an  Induce* 
ment  to  them  to  porchaae.  The  repreaen- 
tationa  were  made  to  all  persona  to  whom 
It  was  shown  by  him  as  much  as  If  it  bad 
been  addressed  to  them  by  name.  Wlod- 
rara  v.  French,  161  Moss.  547,  24  N.  £.  Bep. 
914;  Hnnnewell  v.  Duxbury,  154  Mass.  286. 
28  N.  E.  Rep.  267;  Peek  v.  Gurney,  L.  R. 
6  H.  li.  S77.  There  can  be  no  doubt  uu  the 
evidence  that  tbe  plaintiff  Jamea  M.  Keith 
is  one  to  wbom  tbe  representations  were 
made,  and  who  had  a  right  to  rely  upon 
them,  wbetber  his  purchase  was  of  a  large 


or  a  small  number  ol  tbe  bonds.  But  w« 
are  of  opinion  that  tbe  letter  was  not  in- 
tended to  be  used  by  purchasers  of  bonds 
from  Davis,  to  aid  them  In  selling  tbe 
bonds  to  others.  A  use  of  the  letter  for 
Buch  a  purpose  would  be  unauthorized, 
for  tbe  letter  waa  not  written  to  go  with 
the  bonda,  and  to  be  passed  from  one  to 
another,  as  oftm  as  tbe  bonda  ahoold  be 
transferred.  The  evidence  given  In  the 
report  on  this  branch  of  tbe  case  is  not 
very  aatlsfcuTtory.  It  would  seem  as  lithe 
parties  and  the  presidium  Justice  were  giv- 
ing attention  more  particularly  to  other 
parts  of  the  case.  The  ruling  was  that 
tbe  defendant  was  not  llablw  to  any  of  the 
idalntltfa.  The  evidence  seema  to  indicate 
that  Davla  aold  to  but  one  of  tbe  plain- 
tiffs, James  M.  Keith,  or  perhaps  only  to 
blm  and  J.  D.  Keith,  L.  J.  Keith,  and 
William  B.  Garrltt;  but  upon  the  report, 
which  Is  indefinite  on  this  point,  we  fuar 
we  shall  be  doing  injuatice  11,  in  granting 
a  new  trial,  we  ahould  hold  as  to  any  of 
the  plaintiffs  that  there  was  no  evidence 
that  their  dealings  were  with  Davis 
through  James  M.  Keith  as  agent.  It  la 
said  in  tbe  report  "that  the  defendant 
Issued  Its  policy  of  title  Insurance  to  each 
purchaser  of  said  bonds  upon  being  paid 
one  dollar  for  each  pulley  after  the  first." 
There  Is  nothing  before  ua  to  show  tbe 
form  of  these  policies,  but  we  infer  that 
they  were  Issued  to  pnrchasera  of  bonds 
by  name.  There  is  evidence  that  these 
plalntilfs  received  snch  policies,  and  In 
ibis  perhaps  there  Is  something  to  indicate 
that  the  title  to  the  bonds  passed  from 
Davis  directly  to  them.  James  M.  Keith 
tnatlfled  that  be  submitted  the  letter  ol 
tbe  defendant  and  tbe  printed  circulars  to 
various  of  bis  customers.  Including  all  the 
plaintiffs.  He  also  said:  "It  waa  aug- 
geeted  that  if  It  could  be  arranged  so  as  to 
make  these  bonds  payable  to  order,  so 
that  they  could  indorse  them  to  the  de- 
fendant, and  transmit  them  by  mall  for 
collection,  tbe  same  way  tbey  had  been 
accustomed  to  transmit  the  mortgage 
coupons  tbey  bad  taken  from  the  compa- 
ny, then  they  would  like  some  of  the 
bonds.  Davis  subsequently  reported  to 
him  that  that  could  be  done."  It  would 
appear,  therefore,  that  tbe  papers  were 
shown  to  tbe  otber  plaintiffs  before  any 
bonds  were  bought.  Healso  testified  that 
be  paid  for  the  bonds  on  delivery,  and 
ttaat  bis  eommlasion  waa  taken  ont  before 
payment.  We  think  there  waa  evidence 
tor  the  jury  In  favor  of  all  the  plalntlfhi 
on  the  question  whether  tbey  bought  their 
bonds  of  Davis  through  Jamee  M.  Keltli 
as  an  agent.  If  they  did,  tbe  representa- 
tions contained  in  tbe  letter  were  made  to 
them.  If,  on  the  other  band,  Davis  first 
aold  tbe  bonds  to  James  M.  Keith,  and 
Keith  sold  them  on  his  own  account  to 
tbe  other  plalnttthi,  his  use  of  the  letter  In 
dealing  with  them  was  unauthorised  by 
the  defendant,  and  they  cannot  maintain 
their  actions. 

We  are  also  of  opinion  that  there  was 
evidence  for  the  Jury  in  tbTor  of  all  the 
plaintiflii  on  tbe  question  whetherthelalse 
repreaentatloiia  m  tbe  defendant  InduciNl 
them  to  buy;  In  regard  to  some  of  the 
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plalatUb  tfalB  evldenee  wai  clear  and 
Btroiiff,  wblle  as  to  others  It  was  lar^ly 
Inferential;  bat  the  testimony  was  that 
tbey  all,  ortbose  acting  for  them,  read  the 
letter.  The  letter  was  of  a  kind  which, 
in  all  Its  parts,  would  be  likely  to  Influ- 
ence tbem  towards  a  purchase,  aud  (be 
Jury  nilcrht  have  found  as  to  each  of  the 
plaintiffs  that  it  was  an  Important  Induce^ 
ment  to  an  Investment. 

We  are  of  opinluo  tbat  tbe  corporation 
miicbt  bind  ItHelf  by  a  representation  In 
rejcard  to  tbe  title  otthe  property.  In  tbe 
^Irst  place,  It  was  legitimately  acting  aa 
the  trustee  for  the  bondholders  under  the 
mortgage,  and  was  paid  tor  tbat  service. 
In  tbat  capacity  It  might  properly  do  any- 
thing fairly  Incidental  to  the  business  In 
which  It  was  acting  In  tbe  interest  of  both 
tbe  mortgagor  and  tbe  holders  of  tbe 
mortgage  hunds.  Secondly,  It  was  in  tbe 
bufilneBB  of  Insuring  titles  to  real  estate, 
and  was  paid  lor  Issuing  policies  uf  Insur- 
ance on  this  title.  Making  representa- 
tions In  regard  to  the  title  was  so  far  In- 
cident to  tbe  principal  undertaking  for 
which  it  was  paid  that  It  migbt  properly 
make  such  representations  to  those  who 
werfl  about  to  take  bonds.  Morvilte  v. 
Society,  123  Mass.  129;  KlngT. Investment 
Co.,  76  Iowa,  11,39  N.  W.  Rep.  919.  We 
are  also  of  opinion  that  the  president  and 
trust  officer,  who  together  Issued  the  let- 
ter, and  who  had  sole  chargeand  manage- 
ment of  business  of  this  kind,  under  the 
anthoilty  of  tbe  directors,  mifiht  blud 
the  company  by  this  representation  in  re- 
gard to  tbe  title.  It  certainly  was  within 
the  apparent,  and,  we  think,  also  within 
the  real,  scope  ol  their  authority.  Holmes 
T.  Falls  Co.,  150  Mass.  585.  23  N.  E.  Rep. 
305;  McNeil  v.  Chamber  of  Commerce.  154 
Mass.  277,  28  N.  E.  Rep.  345;  FishkiU 
Sav.  Inst.  T.  Fishkill  Nat.  Bank,  80  N.  Y. 
193. 

Page  8  of  the  advertisement  was  rightly 
excluded.  The  only  representations  de- 
clared on  bj  the  plaintlEfs  were  those  con- 
tained in  the  letter,  and  these  representa- 
tions reler  only  to  specific  matters,  and 
not  to  the  adTcrtlsement  generally.  Tbe 
letter  eontalas  no  representation  which 
is  in  an.T  way  applicable  to  page  8  of  tbe 
adTertlsement.  The  questions  of  the  de- 
fendant's counsel  to  tbe  witness  Davis 
after  the  exclusion  of  page  3  of  the  adver- 
tisement did  not  make  that  page  compe- 
tent. They  referred  only  to  a  certain 
writing  on  the  cover  of  tbeadTerttsement, 
and  tbey  had  no  relation  to  anythlngcon- 
talned  In  page  8. 

The  latter  letter  from  Barnes  was  also 
rtshtty  excluded.  It  was  written  on  July 
5,  189U,  about  five  months  after  tbe  letter 
given  to  Davis.  Ic  does  not  necessarily 
relate  to  knowledge  or  opinions  which  the 
writer  had  when  the  letter  of  February 
6th  was  signed.  Moreover,  ic  has  no  ref- 
erence to  tbe  matter  of  fact  about  which 
the  actionable  representation  was  made 
in  the  letter  of  February  6th.  but  only  to 
the  value  of  the  security,  whli:h,  in  the 
original  letter,  was  referred  to  by  way  of 
sfltlmctte  and  opinion.  In  the  oplnioaof  a 
majority  of  the  court  the  entry  abuuld  be, 
verdicts  set  aside. 


a«  ni.  27) 

WmffTANLBT  et  al.  v.  OUITRE  et  aL« 

(Supreme  Court  of  Illinois.  Jane  19,  1893.) 
PUTSERSHiF— WuT  CoiTBTiTUTaB  —  FBAumnbasv 

COKVBTAKCS— AlAHTB  OT  PABTaSE. 

1.  An  agreement  between  the  owner  of  land 

and  others  whereby  the  latter  a^ree  to  BubcU« 
vide  and  plat  the  land  and  advertise  it  for  sale, 
all  at  th&r  own  expense,  and  tbe  owner  agrees 
to  convey  tbe  land  to  purchasers  found  by  the 
other  parties,  the  proceeds,  after  first  paying 
the  owner  $60,000,  to  be  equally  divided  be- 
tween all  the  parties,  oonatituteB  them  copart- 
ners. 

2.  After  tbe  owner  has  received  ^50.000 
from  the  sale  of  part  of  tbe  land,  the  residue  of 
the  land  is  partnership  mop^ty,  the  sale  of 
which  for  the  benefit  of  the  copartners  may  be 
enforced  by  a  court  of  equity. 

3.  Sales  of  parts  of  the  land  made  by  the 
owner  for  an  inadequate  consideration  to  one  of 
tbe  parties  to  the  agreement  and  to  the  owner's 
sister,  who  Is  the  wite  of  another  party,  axe 
fraudulent  aa  against  the  other  partners. 

Appeal  from  circuit  court, St. Galr  conn- 
ty;  George  W.  Wall,  Judge. 

Bill  by  Henry  0.  Gleyre  and  Ferdinand 
A.  Gleyre  against  Ellzaboth  Wlnstanley 
and  others.  Decree  forconiplninants.  De- 
fendants appeal.  Affirmed. 

The  other  facts  fully  appear  In  tbe  fol- 
lowing statement  by  BAILEY,  C.  J.: 

This  was  a  bill  In  chancery,  brought  by 
Henry  G.  Oleyra  and  Ferdinand  A.  Gleyre 
against  Elisabeth  Wlnstanley,  Josephine 
Fuchs,  John  W.  Rensbaw,  and  Caroline 
Rensbaw.  The  bill  alleges  that  un  tbe 
25tb  day  of  January,  1890,  the  several  par- 
ties complainant  and  defendant,  with  tbe 
exception  of  Caroline  Rensbaw,  entered 
into  an  agreement  in  writing  under  their 
respective  hands  and  seals,  and  duly  ac- 
knowledged by  tbem,  the  provisions  of 
which  were  as  follows; 

"This  agreement, mnde  and  entered  Into 
this  25th  day  of  January,  1S90,  by  and  be> 
tneen  Elizabeth  Wlnstanley,  of  the  coun- 
ty nf  St.  Clair,  and  state  of  Illinois,  party 
of  the  first  part,  and  Josephine  Fucbs, 
John  W.  Rensbaw,  H.G. Gleyre,  and  F.  A. 
Gleyre,  parties  of  the  second  part,  wltneea- 
etb  that,  whereas,  tbe  paid  party  of  tbe 
first  part  is  desirous  of  selling  the  land 
hereinafter  described,  and  the  said  parties 
of  tbe  second  part  have  agreed  to  make 
the  efforts,  undertake  tbe  management, 
and  Incur  the  expense  relative  to  said  sale 
hereinafter  mentioned:  Now,  therefore, 
the  said  parties  ot  tbe  second  part,  in  con- 
sideration of  the  power  ol  attorney  here- 
inafter given  them  for  the  sale  of  tbe  land 
hereinafter  described,  and  their  interest 
therein,  as  hereinafter  expressed,  do  cove- 
nant and  agi-ee  to  and  with  tbe  said  party 
of  the  first  part  that  they  will  have  sur- 
veyed, subdivided,  and  platted  Into  lots, 
with  appropriate  streets  end  blocks,  duly 
recorded  In  chv  properofflce  of  the  county, 
a  plat  ot  the  subdivision  thereof,  all  the 
land  hereinafter  described,  aud  will  also 
with  promptness  and  dispatch,  as  soon  aa 
the  land  Is  properljr  laid  off,  which  tbey 
undertake  shall  be  done  with  all  reason- 
able speed,  advertise  said  land  tor  sale. 


*  Reported  by  Louis  Bolsot.  Jr.,  Esq.,  of  the 
Chicago  bar. 
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The  advertlaementB  BhaU  be  by  pabllc  no- 
tice in  appropriate  nnwepapera,  by  hand 
bills,  pamphlets,  and  other  uaaal  methods 
of  attracting  pahUc  attentluu  to  contem- 
plated sales.  The  said  parties  ol  the  sec- 
oDd  part  further  covenant  and  asi^  to 
use  tlielr  best  eflgrts  in  the  manaffement 
for  its  sale  and  the  disposal  of  said  prop- 
erty. All  expenses  of  every  sort  noonected 
with  the  sarveylns,  plattiDg,  and  adver- 
tising said  land,  and  every  expense  con- 
nected with  the  Bale  thereof,  to  be  borne 
by  the  parties  of  tbe  second  part. 

'*Jn  eonafderatlon  of  tbe  premises,  the 
said  party  of  tbeflrstpart  has  constltated, 
nominated,  and  appointed,  and  does  by 
these  presents  irrevocably  constltato, 
nominate,  and  appoint,  the  said  parties 
of  the  second  part  her  true  and  lawfnl  at- 
torneys, for  her  and  In  bername  and  stead 
to  icrant,  bargain,  and  sell,  convey  and 
ronfirm.  In  fee  simple  absolute,  to  such 
parties  and  their  heirs  rorever,  as  to  thera 
may  see  fit,  on  tbe  terms  hereloafterstated, 
all  the  followtae  real  estate,  lyiiiar  In  the 
county  of  St.  Clair,  and  state  of  Illinois, 
more  partlculai*ly  described  as  fnllowa,  to 
wit.  lots  nine.  ten.  aixteen,  seventeen, 
elKhteen,  nineteen,  and  lot  lettered  A,  of 
tbe  first  BQbdlvlsion  of  Gnhokia,  except 
two  acres  In  lots  nine  and  ten,  upon  which 
lier  residence  now  stands,  which  she  re- 
nerves  for  her  homestead.  The  said  par- 
ties nf  tbe  second  part  are  authorised  and 
empowered  to  sell  said  land,  or  any  part 
thereof,  tn  such  quantities  or  areas  as  to 
them  may  seem  best,  with  the  restriction 
only  that  none  of  said  land  shall  be  sold 
at  a  less  rate  than  three  hundred  dollars 
for  every  acre,  and  In  that  proportion  fur 
every  traction  thereof.  iSules  to  be  made 
for  cash,  or  one  third  In  cash  and  the  re- 
mainder secured  by  mortgage  In  the  usual 
form,  and  payable  in  one.  two,  and  three 
years,  or  sooner,  with  iDterest  on  the  re- 
served payments  at  not  less  than  six  per 
cent,  per  annum. 

"Before  any  of  the  parties  herein  men- 
tioned, except  the  said  party  of  the  first 
part,  shall  be  entitled  to  any  of  the  pro- 
reeds  or  the  sale  of  said  land,  the  said  par- 
ty of  the  first  part  shall  be  paid  out  of  the 
sail  proceeds  the  sum  of  $50,000.  After 
the  said  party  ol  tbe  first  part  shall  have 
been  paid  ttie  sum  of  f  S0,000,  then  all  the 
Hurplas  over  and  above  the  sum  of  fSfi.OOO 
shall  be  divided  equally  as  follows:  One- 
flfth  to  said  party  of  the  first  part,  and 
une-flftb  to  Josephine  Fucbs,  one-fifth  to 
the  Bald  John  W.  Rensbaw,  one-flfth  to 
Henry  G.  Uleyrc*.  and  one>flfth  to  the  said 
Ferdinand  A.  Oleyre.  The  said  party  of 
the  first  part,  until  she  shall  have  been 
psid  her  full  $iiO,OUU,  shall  be  entitled  to 
ail  cash  reiieived  from  such  aales,  and,  tf 
she  shall  so  elect,  sDall  be  entitled  also  to 
all  notes  for  reserved  payments,  until  lier 
fall  fr>0,000  shall  have  been  bo  paid  her  In 
money  or  in  notes;  but.  If  she  declines  to 
receive  the  notes  arising  from  any  such 
sales,  then  It  Is  agreed  by  tbe  parties  here- 
to that  said  notes  shall  be  held  by  John 
W.  Beoshawfor  the  parties  herein  men- 
tioned, in  proportion  to  their  respective 
interests  ns  herein  set  forth.  Ail  said 
notes  taken  for  the  reserve  payments  on 
the  purclHise  money  of  tbe  land  herein 


described  shall  be  made  payable  to  the 
order  of  John  W,  Kenshaw.  When  said 
notes  shall  be  collected  the  amounts  aris- 
ing therefrom  shall  be  applied  to  the  pay- 
ment of  any  amount  due  the  said  party  of 
tbe  first  part  on  the  f 50,000  hereby  secured 
ber  on  said  land,  if  said  land  shall  raalize 
$50,000,  and  the  remainder  shall  be  paid 
one-fifth  to  said  party  of  tbe  first  part, 
one-fifth  to  Joseplilne  Fuchs,  one-fifth  to 
the  said  John  w.  Ifcnshaw.  one-fifth  to 
tbe  said  Henry  G.  (jleyre,  and  one-flltb  to 
the  said  Ferdinand  Oleyre. 

"The  said  parties  of  the  second  part  are 
hereby  aathorised  to  deliver  the  purchas- 
ers from  them  under  this  power  of  attor- 
n(>y  deeds  with  the  ordinary  statutory  or 
other  covenants  of  warranty,  and  tbe  said 
party  of  the  first  part  hereby  ratifies  and 
confirms  all  that  the  said  parties  of  the 
second  part  may  do  In  tbe  premlines  and 
under  the  powers  hereby  conferred  upon 
them,  and  the  said  party  of  the  first  part 

!  bindH  herself  by  this  iDstrument  to  exe- 

I  cute  any  deed  desired  frtiin  her  by  any  par- 
ty purchasing  from  said  eteccmd  parties, 
confirming  Katea  made  hy  them  under 
these  powers.  The  election  of  said  party 
of  the  first  part  toaceept  any  notes  above 
referred  to.  as  contemplated  to  betaken 
for  the  reserved  payments,  shall  be  evi- 
denced by  her  ncreptlng  any  of  said  notei* 
from  said  John  W.  Rensbaw  by  his  In- 

I  doraement  and  delivery  thereof  to  her. 
It  Is  agreed  that  tbe  powers  hereby  con- 
ferred upon  tbe  parties  ol  tbe  second  part 
can  be  exercised  by  the  majority  of  them. 
Any  two  of  said  parties  are  authorised 
and  empowered  to  execute  all  deeds  and 
to  make  all  sales,  with  the  aame  force  and 
effect  as  if  all  the  said  parties  of  thesecond 
part  were  acting." 

Subsequently,  on  the  fith  day  of  Februa- 
ry, 18W>,  a  SQppieniental  agreement  was 
executed  by  the  same  parties,  under  their 
hunds  and  seals,  and  duly  acknowledged, 
which  provides  as  follows:  "WhereaB, 

i  tbe  party  of  the  first  part  agrees  and 
firmly  binds  herself  to  sign  all  deeds  for 
lots  or  parcels  of  land  prt^sented  to  ber: 
Now,  therefore,  the  parties  of  the  second 
part  hereby  waive  their  right  and  power 
given  them  In  the  power  of  attorney  In 
the  said  foregoing  contract,  as  far  as  re- 
lates to  the  signing  of  deeds,  except  In  the 
case  of  serious  Illness  or  death,  the  t^ald 
foregoing  contract  with  fall  force  and  ef- 
fect as  If  this  supplementary  agreement 
had  not  been  written.** 

Tbe  bill  Bets  out  tbe  fort^otng  contract 
and  supplemental  contract  lnextenso,and 
alleges,  in  substance,  what  tbe  complain- 
ants have  In  all  respects  carried  out  the 
contract,  sn  far  ns  they  could  without  the 
co-opera tiun  of  all  the  parties  thereto,  and 
have  expended  largesums  of  money  in  lay- 
ing out  the  tracts  of  land  therein  de- 
scrlbeti,  and  have  advertised  the  land  for 
sale  in  a  most  profuse  manner,  and  at 
large  expense,  and,  among  other  things 
tending  to  bring  tbe  land  to  public  notice, 
they  have  caused  a  colored  map  thereof  to 
be  prepared,  of  which  1^,500  copies  have 
been  printed  and  circulated ;  that  slncetbe 
making  of  the  contract,  Elizabeth  Wln- 
stanley.  with  the  assistance  of  defendant 
John  W.  Rensbaw,  haB  sold  and  conveyed 
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a  large  portI(»i  of  the  laod,  bat  bow  much 
tbe  complnlnantB  cannot  stata,  and  baa 
received  in  payment  therefor  a  snm  In  ex- 
cesB  of  $60,001};  that  Renshaw,  who  baa 
managed  the  property  for  Elizabeth  Win- 
atanley,  haa  neglected  to  farnisb  tbe  com- 
plainants a  Btatement  of  the  amonnt  of 
land  sold  and  the  sam  realised  therefor, 
altbougb  oftun  requested  ao  to  do;  tbat 
tbe  complalnanta  have  at  different  times 
neflrotlRted  sales  of  dlfldrent  portions  of 
the  land  at  favorable  prices, but  that  Ren- 
shaw ."nd  Mrs.  Wlnstanley  have  refased 
and  failed  to  canse  deeds  to  be  executed  In 
accordance  with  the  sales  thus  negotiated ; 
tbat  Mrs.  Wlnstanley  has  made  sales  wltb* 
out  consulting  the  complainants,  at  less 
than  conid  have  been  obcained  for  tbe 
land;  that,  combining  and  confederating 
witb  John  W.  Renshaw  and  Caroline 
Renshaw,  she  beioK  the  wife  of  John  W. 
Renshaw,  and  the  sister  of  Mrs.  Wlnstan- 
ley, Mrs.  Wlostauley  has  made  convey- 
ances of  portions  of  the  land  to  Caroline 
Renshaw, — tbat  is  to  say,  on  August  IS, 
1800,  she  conveyed  to  her  three  certain 
blocks  of  the  land  sabdlvlded  for  a  pre- 
tended conaiderntton  of  $8,600,  and  on 
Jane  9. 1890,  she  also  conveyed  to  Caroline 
Renshaw  another  block  for  a  pretended 
consideration  of  $3,500,  and  also,  January 
22. 1891,  she  made  to  her  a  pretended  con- 
veyance of  seven  blocka  and  parts  of  two 
other  blocks  in  tbe  subdivision  for  a  pre- 
tended eonslderation  of  $15,000;  thntthose 
conveyances  were  not  made  in  good  faitb, 
and  wpre  without  uonsideratlon.and  thnt 
the  value  of  the  land  thus  conveyed  was 
mnch  In  escess  of  tbe  pretended  consldera- 
.tions  named  in  the  deeds,  and  they  were 
made  for  tho  purpose  of  defrauding  the 
complainants  and  of  depriving  them  of 
their  Just  prodts  arising  from  the  sale  of 
th?  lauds  at  their  true  value;  that  Mrs. 
Wlnstanley  also  on  Angnst  18,  1890,  con- 
veyed to  defendant  Josephine  Fuchs.  who 
fs  also  her  slster,fur  a  pretended  considera- 
tion of  $4,500.  two  and  one-half  blocks  in 
the  subdivision,  and  it  le  also  charged 
that  such  conveyance  was  made  without 
sufficient  coDslderatlou,  and  in  fraud  of 
the  rights  of  the  complainants.  The  bill 
prays  for  an  acconntlng.and  that  the  pre- 
tended sales  to  Caroline  Renshaw  aud 
Jnsephine  Fucbs  be  set  aside;  that  Mrs, 
Wlnstanley  be  enjoined  from  conveying 
any  more  of  the  lands  except  with  consent 
and  approval  of  tbe  complainants;  that 
a  receiver  be  appointed  to  take  charge  of 
the  business  of  the  parties  covered  by  tbe 
ugreement,  with  instructions  to  sell  such 
portions  of  tbe  land  as  have  not  been  sold, 
and  such  as  have  been  conveyed,  but  not 
in  good  faith ;  and  for  such  other  and  fur- 
ther relief  as  the  nature  of  the  case  may 
require,  and  as  to  equity  may  appertain. 
The  dcMfeDdants  anawerod,  admitting  tbe 
execation  of  the  contracts  as  alleged,  but 
otherwise  denying  tbe  equities  of  the  bill. 

At  tbe  hearing,  which  was  had  on  the 
pleadings  and  proof,  evidence  was  Intro- 
duced  tending  to  prove  performance  of  the 
contract  on  tbe  part  of  the  complalnanta 
as  alleged,  and,  among  other  things,  that 
tliey,  together  with  defendants  Renshaw 
and  FacbB,  caused  tba  land  in  queetlun, 
coDBlstlDg  of  about  300  acres,  with  tbe  ex- 
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ceptlon  ol  6fi  acres,  which  were  omitted  by 
consent  of  all  tbe  parties,  sobdivlded  aad 
platted  under  the  name  of  "  WlnstanloT 
Park:"  tbat  they  also  caused  maps  of  tbe 
subdivision,  showing  the  blocks,  lota, 
streets,  and  alleys,  to  be  made  and  dis- 
tributed as  advertisements,  and  that  by 
signboards,  newspaper  ndvertieementu, 
and  otherwise  tbe  lajids  were  offered  to 
tbe  public  for  aale,  and  tbat  they  also  ad- 
vanced a  portion  of  th^  share  of  tbe  ex- 
penses; that  Mrs.  Wlnstanley  afterwards, 
with  tbe  assistance  of  Beusbaw,  but 
without  consulting  tbe  complainants,  sold 
and  conveyed  the  65  acreenot  platted, and 
various  portions  of  tbe  land  embraced  in 
tbe  subdivision,  to  various  parties,  tor 
the  aggregate  sum  of  $49,940;  that  she 
had  ahio  entered  into  a  contract  with  her 
two  sisters  fur  the  sale  to  them  of  three 
lots  in  tbe  subdivision  for  $000,  a  contract 
which  tbe  court  by  Its  deeree  conflrms, 
making  the  total  amount  witb  which  Mra. 
Wlnstanley  Is  cbai^eable  $50,546;  thatsbe 
has  also  made  to  her  sisters  the  several 
conveyances  charged  In  the  bill,  and  tbat 
such  conveyances  were  not  In  good  faith, 
nor  for  an  adequate  consideration ;  tbat 
Caroline  Renshaw  and  Josephine  Fucha 
have  each  aold  and  conveyed  to  bona  flde 
purchasers  some  portions  of  the  lands  so 
conveyed  to  them,  the  sum  tbasrealiaed  hy 
Josephine  Fucha  being  $2,086.60.  and  that 
realised  by  Caroline  Bensbaw  bring 
400.  It  also  appears  that  Caroline  Ren- 
shaw has  erected  a  dwelling  house  and 
placed  other  improvements  on  certain  of 
the  iota  conveyed  to  ber,  the  value  uf  tbe 
lots  so  Improved  being  $800,  and  she  was 
accordingly  chained  in  tbe  decree  with 
tbat  sum,  and  her  title  to  tbe  lots  im- 
proved was  confirmed.  The  total  amonnt 
with  which  Mrs.  Wlnstanley  and  her  two 
sisters  are  thus  shown  to  be  charged  b 
$58,882.50.  It  also  appears  tbat  Mrs.  Wln- 
stanley has  advanced  tbe  sum  of  $1,000  to- 
wards defraying  the  expenses  of  platting 
and  advertising,  for  which  she  iHentltie<1 
to  credit.  Tbe  decree  dnds,  in  substance, 
that  tbe  contracts  in  question  constituted 
the  parties  thereto  partners  In  the  enter- 
prise of  platting,  enbdlvlding,  advertising, 
and  selling  the  lands,  Mrs,  Wlnstanley  to 
receive  the  first  $60,000  received  from  the 
sales,  the  other  fourcontracting parties  to 
pay  the  expenses  Incident  to  platting,  ad- 
vertising, iind  selling  tbe  land,  and  tbe  five 
tu  share  equally  in  tbe  net  proflta  attertbe 
$50,000  was  paid.  It  Is  accordingly  de- 
creed that  tbe  partnership  thus  created  be 
dissolved,  and  tbat  the  assets  of  tbe  firm 
be  distributed  between  the  partners  ac- 
cording to  their  respective  interests.  Tbe 
sales  from  which  tbe  $58,832.50  had  tteen 
realised,  having  bsen  made  to  innocent  pur- 
ebBRers,  were  uonflrmed,  and  the  convey- 
ances  to  CaruUoe  Renshaw  aud  JoBepblne 
Fucbs,exeept  as  al>ove  Indicated,  were  set 
aside.  Caroline  Renshaw  and  Josephine 
Fuchs  were  each  ordered  to  pay  to  the 
partnership  the  sums  In  their  bands  real- 
Ued  from  sales,  and  Mrs.  Wlnstanley  la 
also  ordered  to  pay  over  tbe  amount  In 
ber  bands  after  deducting  $50,000.  Out  of 
tbe  moneys  thus  paid  in,  Mrs.  WinstaolflT 
is  to  be  paid  the  $1,000  advanced  by  ber 
for  tbe  payment  of  expenaea,  and  that 
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amoont  to  eharsed  to  the  other  partfea, 
after  creditlnff  them  with  the  aums  ad- 
TSDced  by  them  respectively  (or  the  pay- 
ment of  expeneea.  The  sorplaa  uo  band 
collected  Irom  Mrs.  Wlnstaaley,  Mrs.  Keo- 
shuw,  and  Mrs.  Fachs,  after  adluatlnf;  the 
accoant  for  expeases,  la  ordered  to  be  di- 
vided equally  between  the  fire  partnero, 
and  tbe  master  Is  ordered  to  sell  the  Inude 
and  lots  andlsposed  of,  and  dlatrlbnte  tbe 
proceeds  one-httb  to  each  of  tbe  parties 
to  tbe  contract.  From  this  decree  tbe 
defendants  to  the  blU  have  appealed  tu 
thle  court. 

L.  H.  HIte.  for  appellants.  G.  &  O.  A. 
Ktiemer  and  Fred  B.  Merrllla,  for  appel- 
lees. 

BAILEY,  a  J.,  (after  stating  tbe  facta.) 
There  can  be  no  dunbt,  we  think,  that  the 
-contract  tiet  nbt  in  tbe  plendfngs  created 
botweeo  the  parties  thereto  the  relation 
of  partnership  in  tbe  enterprise  of  sub- 
dividlns,  platting,  advertising,  and  selling 
tbe  200  acres  of  land  belons^Dg  to  Mrs. 
Wiastanley.  Mrs.  Wlnstanley  was  to  re- 
-ceive  950,000  cat  of  the  moneya  flret  real- 
ised from  sales,  and  tbe  other  foar  con- 
tracting parties  were  to  defray  tbe  ex- 
penses incidental  to  thecarrylngootof  the 
enterprise,  and  the  five  were  to  abara 
equally  In  the  moneys  arlsins  from  salps 
after  the  f5»,000  was  paid  IIib.  Wlnstan- 
ley. This  gave  to  each  commanlty  ol  In- 
tereet  in  tbe  pro6ts  of  the  enterprise.  We 
think  thecoart  below  was  jastified  fn  hold- 
ing that  the  conveyances  of  couelderable 
jiortions  of  tbe  land  to  Mrs.  Fuchs  and 
Mrs.  Renshaw  were  frandnlent  and  void 
as  against  tbe  other  contracting  parties, 
and  in  setting  those  eonveyancee  aside, 
4uid  treating  tba  lands  tbos  conveyed  as 
partnership  assets.  The  prices  at  which 
those  conveyancfis  were  made  are  clearly 
ahowD  by  tbe  evidence  to  be  much  Ipss 
than  the  actual  market  value  of  the  lands 
conveyed,  and  the  grantees  are  so  related 
to  the  other  parties  in  Interest  that  they 
cannot  be  permitted  in  that  way  to  oh- 
tslD  an  advantage  over  tbe  other  parties. 
Mrs.  Fnchs  Is  a  party  to  the  contract,  and 
Js  consequently  one  of  the  partners,  and 
Mrs.  Renshaw  Is  tbe  wife  of  another  part- 
ner, and  a  sister  of  Mrs.  Wlnstanley.  A 

fwrtner  is,  by  vlrtne  of  tbe  partnership  re- 
atlon,  Incapacitated  to  purchase  or  deal 
Id  the  partnership  property  for  bis  own 
beneflc,  hat  bis  pnrcbase  mutt  be  bdd  to 
be  In  trnst  or  for  tbe  benefit  of  the  copart- 
nership. This  principle  ^one  dlepoaes  of 
the  right  of  Mrs.  Fuchs  to  claim  title  nn- 
<ler  the  conveyance  to  her  adverse  to  the 
other  parties  to  the  contract.  Mrs.  Ren- 
shaw. thougb  n<it  bersell  a  party  to  the 
contract,  is  the  wife  of  the  managing  part- 
ner. Her  husband  is  shown  to  have  been 
tbe  chief  adviser  and  principal  agent  of 
Mrs.  Wlnstanley  in  making  these  as  well 
as  other  conveyances  of  the  lands  In  ques- 
tion. Thesti  facts,  as  well  as  her  relation- 
ship to  Mrs.  Wlnstanley,  necessHrlly  sub- 
ject Uer  dealings  with  the  partnership 
property  to  a  very  close  and  searching 
flcrutlny,  and  evwi  throw  upon  her  tbe 
burden  of  ahowlng  good  faith  and  an  ade- 
'Quate  consideration.  We  think  tbe  e^- 


denes  clearly  warrants  tbe  Bndlng  erf  the 
court  below  that  her  title  was  not  ac- 
quired In  good  faith  and  for  a  sufficient 
consideration,  and  that  she  stands  In  no 
better  plight  than  her  husband  would 
have  done  had  he  taken  tbe  title  In  bis 
own  name. 

Counsel  make  the  point  that  the  part- 
nership Ib  only  In  the  profits  of  the  enter- 
prise, and  tberefure  that  the  firm  has  no 
Interest  In  tbe  lands  themselves,  and  that 
tbe  lands,  not  being  partnership  asHeta, 
were  sub]ect  to  be  disposed  of  by  Mrs. 
Wlnstanley  as  she  saw  fit,  leaving  in  tbe 
other  partners  the  mere  rlgh  t  to  call  her 
to  account  by  an  action  at  law  for  a 
breach  of  her  contract.  In  this  view  we 
are  unable  to  concur.  After  the  payment 
to  Mrs.  Wlnstanleyof  the  950,000  provided 
by  the  contract,  the  residue  of  tbe  land  re- 
maining unsold  became  partnership  bm- 
setn.  The  partners  then  had  tbe  right,  by 
the  terms  of  thecou tract,  to  have  tne  land 
so  remaining  sold,  and  upon  such  sale  to 
have  the  entire  proceeds  distributed  as 
partnership  profits.  Under  tbeaeclrenm- 
stances,  the  land  Itself  was  In  equity  tbe 
property  of  the  firm,  and  Is  to  be  treated 
in  all  respects  as  partnersiilp  assets;  and 
the  court  properly  decreed  its  sale  and  the 
distribution  of  tlie  proceeds  on  that  basis. 
We  find  no  error  In  the  decree  of  which 
tbe  appellants  have  cause  to  complain, 
and  it  will  accordingly  be  affirmed. 


7UDD  r.  ROSS  et  aL* 


a«  111.  40) 


(Supreme  Conrt  of  DliAois.  May  8,  1803.) 

EXBCDTOaS  AMD  AsmNlBTRATOBS — ArPOlNTMSirC 

— pKBBDiiraoK— Sals  or  LAin»— Bse  Juoioau 
— Lacsss. 

1.  ^nie  omission,  In  a  petltim  for  lettos  of 
administration,  to  state,  as  required  by  the 
BtatQte  of  1845,  the  names  of  the  heirs,  and  the 
probable  amoont  of  the  decedent's  perBonal  es- 
tate, does  not  deprive  tbe  county  court  of  juris- 
diction  to  appoint  an  administrator  upon  such 
petition. 

2.  Where  one  who  i«  ndther  a  rdative  nor 
a  creditor  of  the  decedent  1b  appointed  adminis- 
trator at  a  term  of  court  which  begins  within, 
and  ends  after,  the  75  d&js  reserved  by  the 
statute  of  1845  for  applications  by  relatives  and 
creditcffs.  and  it  does  not  appear  on  what  day 
the  arapointment  was  made.  It  wi)l  be  presumed, 
on  collatMvl  attack,  tiiat  the  aimolntmait  was 
made  after  expiration  of  the  75  days. 

3.  A  decree  of  a  county  court  directing  an 
administrator  to  sell  land  to  pay  certain  speci- 
fied debts  against  tbe  estate  is  conclusive  as  to 
the  validity  of  such  debts,  as  against  tbe  heirs 
who  are  parties  to  the  application  for  leave  to 
Bell. 

4.  A  delay  of  more  than  seven  years  after 
an  intestate's  death  b^ore  proceeding  to  sub- 
ject hia  land  to  sale  to  pay  his  debts  does  not 
bar  the  right  to  have  ue  land  sold  tberefor. 
where  there  are  only  60  acres  of  land,  of  all  of 
which  the  widow  is  In  possesrion  during  such 
seven  years,  having  been  assigned  dower  In  tbe 
entire  tract,  and  having  also  an  estate  of 
homestead  in  40  acres  thereof,  and  where  pro- 
ceedings to  sell  are  iostitnted  speedily  after  her 
death,  since  in  such  case  a  sale  .daring  her  life- 
time woald  probably  not  avail  the  creditors. 
Barsen  v.  Goodspeed,  60  HI.  280,  followed. 

*  Reported  by  Louis  Bolsol^  Jr.,  Bsq.,  of  the 
Chicago  bar. 
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Appeal  from  JptTersuD  coonty  court; 
William  T.  Puce,  Judge. 

PetltloD  of  Cbarlfls  H.  Judd,  aclmlolstra- 
tor.agBlnat  Frank  P.Rosa  and  utbera,  for 
le&To  to  sell  his  lnti«tate*a  estatp.  Peti- 
tion dUmlsHed,  and  the  administrator  ap- 
peals. Berersed. 

G.  H.  Patton  and  Albert  Watson,  for 
appellant.  Oeu.  B.  Leonard. forappellees. 

CRAIG.  J.  This  was  a  petition  in  the 
county  court  of  Jefferoon  county,  by 
Cburlefl  H.  Jiidd,  admlnlstrntur  de  bonis 
nun  of  the  estate  of  Patrick  RusSifleceasud, 
af!:alDst  Frank  P.  Ross  et  al.,  children 
and  heirs  at  law  of  Patrick  Boss,  de- 
ceased, for  leave  to  sell  real  estate  to  pay 
debts.  It  was  set  oat  In  the  petition  that 
Patrictt  Ross  died  intestate.  In  JefferHon 
county,  April  8,  1864.  Petitioner  was  ap- 
polntttd  administrator  de  bonis  non  Octo- 
ber 5, 1892.  James  Hherley,  former  admin- 
istrator, was  discharged  January  4,  ]J<6^, 
leaving  no  persnual  assets  undisuosed 
of.  Debts  allowed  and  unpaid  amount: 
to  9660.90,  biMldes  Interest.  (Ufaer  claims 
will  be  limited  to  expenses  of  administra- 
tor. Decedent  died  owner  of  certain  real 
estate  lo  said  county,  all  of  which  nas 
suld  by  former  administrator  to  pay 
debts,  except  what  was  set  oil  to  widow 
as  dower,  vlju. :  N.  W.  X  N.  W.  ^  aectlon 
22,  and  E.  H.  W.  of  N.  B.  %  section 
27,  all  in  township  4  S.,  range  4  E.  of 
third  P.  M.,  60  acres.  Deceased  left,  him 
BurTlvlng,  Minerva  A.  Ross,  widow,  (now 
deceased,)  and  children  and  heirs  at  law, 
(all  now  living,)  as  follows,  viz.:  Eliza  J. 
Wilkey,  Rachel  Lovin,  Marparet  Sherley, 
Lena  Heck,  Lnta  Easley,  Anna  Fisher, 
Frank  P.  Ross,  and  Patrick  B.  Buss. 
PrayB  for  order  to  sell  real  estate  above 
described  to  pay  debts  of  Intestate.  Ex- 
hibit A  to  petition,  (list  of  claims  filed  and 
allowed  as  of  fourth  class,  amountti  paid 
thereon  by  former  adnilnistrator.and  bal- 
ance of  principal  due  tiiereon :) 

Allowed.       Paid.    £al.  of  Prin.  UDpaid. 
Total   91,404  41       «748  50  t660  90 

The  defendants,  children  and  heirs  of 
Patrick  Boss,  deceased,  answered  the  pe- 
tition, admitting  the  death  of  Patrick 
Buss  and  pretended  appolntmentof  James 
Sherley  as  administrator,  and  fillnR  uf  in- 
ventory, appraisement  bill,  and  sale  bill, 
all  aa  alleged.  Deny  that  court  had  Juris- 
diction to  appoint  Slicrley,  or  to  act. 
Aver  that  Ross  left  enough  personal  estate 
to  pay  his  debts.  Deny  correctness  of  Ex- 
hibit. A.  Averclalms  filed  werefrauduleot, 
I>arred  by  statute  of  llniltationB  when 
flled,  and  are  now  barred  by  statute. 
Aver  claims  were  never  made  Judgments 
affainst  estate;  that  land  lo  petition  de- 
scribed might  have  been  sold  subject  to 
dower  more  than  seven  years  before  peti< 
tlon  flled:  that  dower  lands  were  aban- 
doned by  widow  in  1882,  and  have  since 
been  in  open  and  notorlons  possession  of 
defendants.  On  the  hearing  on  the  plead- 
ings and  evidence  the  court  entered  a  de- 
cree dismissing  the  petition,  and  tlie  ad- 
ministrator, the  petitioner,  appealed. 

The  first  question  presented  involves  the 
legality  of  the  appointment  of  James 
Sberley  as  administrator  of  tbe  estate  of 


Patrick  Ross,  deceased.  Letters  of  ad- 
ministration were  Issued,  as  It  Is  claimed, 
by  the  clerk  uf  the  county  court  of  JeEfer- 
aon  county,  47  days  after  the  deittb  of 
Rosa;  and  It  Is  said  that  Sherley  was  not 
entitled  to  letters,  for  the  reason  be  was 
nut  next  of  kin,  and  did  not  have  the  re- 
linquishment uf  the  persons  who  were, 
nor  was  be  a  creditor,  nor  did  he  file  a 
petition  stating  the  names  of  tbe  heirs. 
Keciion  55  ol  chapter  entitled  "Wills.' 
Rev.  St.  1S45,  wlilch  was  lo  force  when  the 
letters  were  granted,  provides:  "Admin- 
istration shall  be  granted  to  the  liuaband 
upon  tbe  goods  and  chattels  of  his  wife, 
and  to  the  widow  or  next  of  kin  to  tbe 
Intestate  or  some  of  them  if  they  will  ar- 
cept  and  are  not  dlsqualifled;  but  in  all 
cases  the  widow  shall  have  the  preference, 
but  If  no  widow  or  other  relative  shall 
apply  within  sixty  days  the  court  of  pro- 
bate may  grant  administration  to  any 
crfditor;  and  in  case  no  appllrntlOD  bn 
made  by  a  creditor  within  fltteen  days 
next  ensuing  the  lapse  of  the  said  term  of 
sixty  days  administration  may  be  granted 
to  any  person."  Uectiou  64  oft  lie  same 
statute  provides,  where  appllcBtf<*u  U 
madewitliin  the  25  days  by  any  person  not 
entitled  to  letters  as  hnshand.  widow, 
next  of  kin,  or  creditor,  the  court  of  pro- 
bate, beiore  granting  admlnistratloa, 
shall  cause  such  applicant  to  produce 
satisfactory  evidence  that  the  person  or 
persons  having  the  preference  have  relln- 
qulHhed  tlielr  prior  right  thereto. 

As  respects  the  filing  of  a  petition,  the 
record  shows  that  James  i)her]«y  flled 
with  tbe  clerk  of  tbe  county  court  an  affi- 
davit that  Patrick  Boss  died  Intestate 
April  H,  1864,  In  Jefferson  conuty.  Tbis 
WHS  doubtless  Intended  as  a  petition  fur 
letters,  and  it  may  be  so  regarded.  It 
seems  to  comply  with  tbe  statute,  except 
that  it  fa  lis  to  state  the  names  of  the  heirs, 
and  the  probable  amount  of  the  personal 
estateof  deceased,  but  this  defect  wualdnot 
deprive  the  court  of  Jurisdiction  to  act. 

The  objection  that  the  administrator, 
James  ISberluy,  was  not  a  relative  our  a 
creditor  of  the  deceased,  and  was  appoint- 
ed before  the  expiration  of  73  days  from 
the  death  uf  Ross,  presents  a  more  serioos 
question.  Tbe  record  shows  that  the 
widow  rellnqalshed  her  light  to  letters  of 
administration,  but  there  was  no  rvliu- 
quisbmeut  by  the  next  of  kin,  who  was  en- 
titled to  administer  within  60  days  after 
the  death,  nur  was  there  a  relinqulslnnent 
by  creditors,  who  have  15  daysafterthe 
expiration  ol  the  60  days.  Shirley,  being 
neither  a  creditor  nor  relative  of  tbe  de- 
ceased, was  not.  strictly,  entitled  to  let- 
ters of  administration  until  the  expiration 
of  75  days,  nniess  the  widow  and  next  of 
kin  and  creditors  bad  before  that  time  re- 
linquished the  right.  But  the  rei-ord  tje- 
foie  us  falls  to  show  that  Sherley  whs  ap- 
pointed administrator  by  the  county  court 
before  the  75  days  from  the  death  of  Boss 
explrad;  and.  in  the  absence  uf  tbat  fact 
from  the  record,  we  will  presume  be  was 
not  appointed  before  the  statute  author- 
iced  the  appointment.  It  does  appear 
that  Sherley  appeared  before  the  county 
clerk  on  May  25, 1864,  and  filed  an  affidavit 
of  the  death  of  Patrick  Bobb  intestate,  aad 
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filed  a  rellnqalBhin«>nt  from  the  widow; 
that  the  clerk  took  from  Sberley  a  bond, 
and  issued  to  him  letters.  Bat  uo  action 
traa  taken  by  the  coort  on  tbe  doiuga  of 
the  clerk  anttl  the  Jane  term  of  said  court, 
1864,  which  did  not  convene,  under  the 
Ktatnte  then  In  force,  until  the  third  Mon- 
day of  Jane.  During  that  term  of  eoort, 
bat  at  what  date  the  record  ffills  to  show, 
the  court  approved  the  bond  Hied  bySher- 
ley  as  admlnlntrator,  and  also  approved 
the  letters  of  administration  which  had 
been  Issued,  and  ordered  tbem  recorded. 
Cnder  these  orders  of  the  court,  Sherley 
became  clothed  with  power  to  act  as  ad- 
ministrator, and.  If  not  made  antfl  after 
the  23d  day  uf  June,  the  75  dayshaviuK 
then  expired,  Sberley  waa  entitled  to  the 
appointment  of  administrator;  and  Inthe 
absence  of  proof  to  the  contrary  It  will 
be  presamed  that  the  order  uf  the  coort 
GonflmilnfE  the  appointment  was  not  made 
until  aotburlzed  by  the  statute. 

It  Is  next  Insisted  that  the  claims  con* 
tatned  in  Exhibit  A  to  the  petition  are  not 
valid  claims  aealnBt  tbe  estate,  and  that 
tb^  are  tarred  by  lapse  of  time.  It  ap- 
pears from  the  record  that  James  Sherley, 
tbe  former  administrator,  filed  a  petition 
to  tbe  October  term,  1886,  ol  tbe  county 
court  of  Jefferson  coanty,  against  the 
widow  and  children  of  Patrick  Soas,  de- 
ceased, who  are  defendants  In  tbe  petition 
In  this  case,  tor  leave  to  sell  real  estate 
tu  pay  debts.  A  list  of  claims  allowed 
against  the  estate  was  attached  to  tbe  pe- 
tition as  an  exhlblt.and  tbeyare  tbe  same 
debts  involved  in  this  case.  The  cbUdren 
and  heirs  of  Patrick  Ross  (the  present  de- 
fendants) were  daly  summoned.  On  tbe 
bearing  the  court  found  that  the  list  of 
claims  attached  to  the  petition  were  valid 
and  HUbelatlDff  claims  against  the  estate; 
that  there  was  a  deflcleney  of  assets  to 
pay  debts  of  $1,798.18.  The  court  also 
found  that  Patrick  Ross  died  seised  uf  £. 
%  N.  E.  W  section  21,  and  S.  W. 
section  27.  and  N.  W.  N.  W.  V  section  22, 
—In  all,  1B0  acres,— worth  f],6u0,  In  Jeffer- 
son county,  111.  The  conrt  appointed  com- 
missioners to  assign  dower  to  Minerva  A. 
Ross,  widow,  in  tbe  lands,  and  tbe  com- 
missioners, after Tlewlng  thepremtseB, as- 
Blgned  to  her,  as  dower,  N.  W.  V  of  N.  W. 
%  section  22,  and  E.  %  S.  W.  JTof  N.  B.ji 
section  27.  all  in  township  4  S.,  range  4  E. 
of  third  P.M..— 60  acres.  The  report  of 
tbe  commissioners  was  approved,  and  tbe 
remaining  lOU  acres  of  land  was  ordered 
■old  to  pay  tbe  debts  of  the  deceaend.  Tn 
tbe  formerappllcatton  for  leave  to  sell  real 
estate  to  pay  debts,  these  deteadants  were 
parties  defendant.  The  administrator  of 
theestate  was  petitioner.  The  formerpro- 
ceedlngs  were  therefore  l>etween  the  same 
parties.  The  claims  Involved  in  that  case 
and  In  this  are  the  Hame.  Their  validity 
was  passed  upon  and  determined.  Ho 
new  claims  are  here  Involved.  ThequM- 
tion  uf  tbe  validity  of  tbe  claims  la  there- 
tore  res  Judicata;  and  the  heirs,  the  pres- 
ent defendants,  cannot  again  call  In  ques- 
tion the  validity  of  the  claims  wblcb  were 
determined  valid  In  the  former  application 
for  leave  to  sell  real  estate. 

Tbe  only  remaining  question  to  be  con- 
sidered is  whether  tbe  eredltors  whose 


claims  were  allowed  against  tbe  estate 
have  lost  the  right  to  enforce  payment  by 
sale  of  real  estate,  by  delay  and  lapse  of 
time.  It  win  be  obHorved  that  tbe  60  acres 
of  land  which  tbe  petitioner  now  oeeks  to 
obtain  a  decree  to  sell  was  set  off  to  tbe 
widow  as  her  dower.  Tbe  40-acre  tract 
was  the  homestead  of  Patrick  Ross  when 
he  died,  and  the  estate  of  homestead  be- 
came vested  In  his  widow  after  his  death. 
From  the  time  the  land  was  set  off  to  the 
widow,  she  occupied,  in  person  or  by  ten- 
ant, nutll  her  death.  In  1S92.  As  soon  as 
the  widow  died,  and  tbe  land  became  re- 
leased from  the  dower  of  the  widow,  and 
her  homestpad  rights,  by  her  death,  this 
proceeding  was  Instituted  to  subject  the 
land  tosale  to  pay  the  unpaid  balance  due 
npon  the  debts  of  the  deceaned.  The  stat- 
ute has  not  provided  a  period  of  limita- 
tion, within  which  an  administrator  mast 
file  a  petition  to  sell  lands  to  pay  debts; 
but,  in  analogy  to  our  statute  of  limita- 
tione  relating  to  tbe  lien  of  Judgments,  the 
period  of  seven  years  has  been  adopted  as 
the  proper  time  within  which  the  applica- 
tion should  bemade.  This  maybe  regard- 
ed as  the  general  rule,  hut  if  the  delay  Is 
satisfactorily  explained  the  mere  lapse  of 
time  will  not  bar  an  application  for  leave 
to  sell  land  to  pay  debts.  Here  tbe  land 
having  been  set  off  to  tbe  widow  as  dower, 
and  40  acres  of  the  60  Incumbered  with  the 
right  of  homestead,  and  heinsc  in  the  occu- 
pancy of  tbe  widow,  by  herself  and  ten- 
ants, was  a  sufflcleat  reason  why  proceed- 
ings were  not  Instituted  to  subject  It  to 
sale  by  an  administrator.  Had  It  been 
subjected  to  sale.  Incumbered  as  it  was 
with  the  widow's  dower  and  homestead, 
nothing  would  have  been  resllsed  from  tbe 
40-acre  tract,  and  the  other  20  acres  would 
not  have  sold  for  more  than  would.  In  all 
probability,  pay  tbe  costs.  The  proceed- 
ing would  therefore  have  resulted  In  no 
benefit  to  any  one.  The  creditors  would 
have  secorud  nothing,  and  the  land  would 
have  been  sacrificed.  Had  tbe  land  been 
forced  to  sell  at  auction,  Incumbered  as  it 
was.  It  could  not  have  been  sold  for  more 
than  a  uumlnal  sum.  Moreover,  no  per- 
son has  acquired  any  Interest  In  the  land 
by  purchase  from  the  heirs,  or  otherwlan; 
but,  on  the  other  band,  It  remains  now  in 
the  same  condition  as  It  did  at  tbe  death 
of  Ross.  Under  such  circumstances,  as 
was  held  In  Bursen  v.  Goodspeed,  60  III. 
28(>,  we  think  tbe  delay  was  explained,  and 
it  shonld  not  work  a  bar  to  a  proceeding 
to  sell  the  land  after  the  claim  and  right 
of  homestead  had  been  extinguished.  The 
decree  of  the  coanty  court  will  be  reversed, 
and  tbe  cause  remanded. 


(50  OblQ  St.  m) 
NEININGER  at  al.  v.  STA'ra. 

(Soprane  Court  of  Ohio.  Jane  13,  1883.) 
Bakabdt — Action  on  Rbcoonizanob— RsioRHAr 

TION — FkACTICE. 

1.  A  written  iDstrnmeDt  executed  a 
iurety,  which  bj  mistake  falls  to  express  the 
actual  agreement  aud  intention  of  the  parties, 
mar  be  reformed  upon  parol  proof,  like  other 
written  inatmments,  and  then  enforced  against 
the  8uret7. 

2.  A  recognisance  conditioned  tliat  tiie  ac^ 
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enmd  In  a  proeeedinz  In  baatardr  shall  appear 
at  the  next  term  of  the  court  of  common  pleas 
and  answer  uie  accnsation.  and  abide  the  order 
of  the  court  thereon,  may  be  forfeited  after 
trial  and  verdict  of  suiltr  if  he  then  fail  to  ap- 
pear and  perform  the  order  and  judgment  of 
the  court 

S.  There  being  no  role  day  prescribed  b7 
statute  for  answer  to  an  amended  petition,  the 
time  which  ma;  be  allowed  for  filing  the  an- 
swer is  within  the  discretion  of  the  conrt;  and 
when  no  other  time  is  fixed  bj_  the  court,  set- 
ting the  case  for  trial  on  a  specific  day  is,  in  ef- 
fect, an  order  that  the  issue  be  made  up  by 
that  time. 
(SyUabns  by  the  Court) 

Errur  to  clrcalt  court,  Belmout  county. 

Action  OD  a  bond  by  the  state  of  Ohio 
aKalnst  Frederick  Nelninger  and  others. 
Plaintiff  bad  Judgment,  and  defendants 
brlDK  error.  Afflrmed. 

The  other  facta  lully  apiiear  In  ttie  fol- 
lowing statement  by  WILLIAMS,  J.: 

Margie  Cobs,  ari  aiiraarrled  woman, 
made  complaint  In  writing,  under  oath, 
before  F.  C.  Hoblnson,  a  justice  of  the 
peace  ol  Pease  to wnsblp,  Belmont  coanty, 
charging  Ado  Kyne  with  the  paternity  of 
ber  Illegitimate  child.  The  accused  was 
arrested  apon  a  warrant  lasned  on  tba 
complaint,  and  taken  before  the  Justice, 
who,  after  the  examination  required  by 
the  statute,  directed  the  accused  to  enter 
Into  a  recugnlsunce  payable  to  the  state 
of  Ohio  In  the  sura  of  9800,  with  anfflclent 
Burety.for  bis  appearance  at  ibe  nextterm 
of  the  cuort  of  common  pleas  of  that  coun- 
ty, to  answer  the  accusation,  and  abide 
the  order  of  the  court  thereon.  Frederlclc 
Nelninger  end  Jubn  F.  Kyne  offered  them- 
selves  as  sureties,  and,  as  such,  entered 
Into  a  recugnlzauce  with  the  nccused.  In 
accordance  wltb  the  provisions  of  the 
statute  and  the  order  of  the  justice.  In 
entering  the  recognisance  on  his  docliet, 
where  it  waa  signed  by  tbe  parties,  the 
jDsticfl  by  mistake  Inserted  the  nameof  tbe 
complainant  as  Mnrgle  Kyne,  Instead  of 
Margie  Coss.  Tbe  following  la  a  copy  of 
It,  HB  It  was  signed: 

"The  State  of  Ohio,  Belmont  County  - 
Rs.:  Be  It  remembered  that  on  this  27th 
dayol  December,  A.  D.  1887,  Frederick  Neln- 
Inger  and  John  F.  Kyne  peraonalty  ap- 
peared before  me,  F.C.  Robinson,  a  justice 
ol  tbe  peace  of  Pease  township,  in  said 
county,  and  jointly  and  severally  acknowl- 
edged themselves  to  owe  and  be  Indebted 
unto  tbe  state  of  Ohio,  for  the  use  and 
benefit  of  Pease  township.  In  said  county, 
tbe  sum  of  three  hundred  dollars,  to  be 
levied  of  tbeir  goods  and  chattels,  lands 
and  tenements,  npon  thlBCondltlon:  That 
tbe  said  Ado  Kyne  shall  personally  appear 
before  the  court  of  common  pleas  to  be 
bnlden  In  and  lor  the  county  aforesaid,  on 
tbe  first  day  of  the  next  term  thereof,  and 
continue  from  day  to  day,  and  then  and 
there  answer  nnto  a  complaint  ol  bas- 
tardy made  by  Margie  Kyne  against  htm, 
and  abide  the  order  of  the  conrt  thereon, 
then  this  recognizance  to  he  vtiid;  other- 
wise to  be  and  remain  in  full  force.  Ado 
Kyne.  [Senl.]  Fred.  Neinlnger.  [Seal.] 
John  F.  Kyne.  [Seal.] 

"Taken  and  acknowledged  before  me  tbe 
day  and  year  aforesaid,  F.  C.  Boblnson, 
Jaatlet  of  tbe  Peace." 


Tbe  accused  did  not  appear  af  the  next 
term  of  tbe  court  of  common  pieas,  and 
the  cause  was  tried  In  his  absence,  result- 
ing in  a  verdict  of  guilty,  upon  which  Judg- 
ment was  rendered,  charging  him,  as  the 
reputed  father  of  tbe  cblld,  with  its  maiu- 
tenance,  in  tbe  sum  of  five  boudreU  dollara, 
to  be  paid  to  complainant  In  Installments 
aB  therein  provided,  and  requiring  blm  tu 
give  security  to  perform  the  order  and 
judgment  of  the  court,  which  be  failed  tu 
do,  whereupon  the  recognizance  was  for- 
feited. Afterwards  tbe  action  below  was 
commenced  In  tbe  conrt  of  common  pleas 
of  Belmont  county  agalnat  tbe  Buretles  to 
recover  tbe  amount  of  the  recognizance. 
In  an  amended  petition  subsequently  filed, 
tbe  facts  hereinbefore  stated  are  allied. 
It  is  also  averred  that  the  defendants  in- 
tended to,  and  In  fact  did,  enter  into  tbe 
recognizauce  for  the  appearance  of  tbe  ac- 
cused to  answer  the  complaint  of  Margie 
Cobs:  that  there  was  no  complaint  of 
Margie  Kyne,  nor  sncfa  a  person,  when  tbe 
recognizance  was  executed;  and  that  tbe 
defendants,  well  knowing  tbe  facts,  and 
to  obtain  the  release  of  Ado  Kyne  from 
tbe  caatody  under  wblcb  he  was  then  h^d 
on  tbe  complaint  of  Margie  Cobs,  agreed 
to  and  did  become  anretles  for  blm,  on  tbe 
recognisance,  thereby  binding  themselves 
that  be  wonld  appear  in  tbe  court  of  com- 
mon pleas,  and  there  answer  to  the  accu- 
sation made  by  Margie  Coss,  and  perform 
tbe  judgment  of  the  court  tbereon ;  and  by 
so  baeoratng  his  sureties  obtained  bis  re- 
lease from  the  custody  under  which  be  was 
then  held  on  ber  complaint.  Tbe  amended 
petition  praya  for  the  reformation  of  tfae 
Instrument  by  correcting  the  mistake  in 
the  name  of  the  complainant,  and  tben 
for  judKment  upon  It.  The  defendants 
filed  a  general  demurrer  to  the  petition, 
which  was  overruled.  They  then  an- 
«wered,denylng  its  allegatlona.  Upon  tbe 
trial  the  conrt  found  for  the  plaintiff,  de- 
creed the  reformation,  and  rendered  lodg- 
ment accordingly.  That  Judgment  was 
a^rmed  by  the  clrcnit  court,  and  to  re< 
verse  both  judgments  this  proceeding  In 
error  ts  prosecuted. 

James  M.  Bees  and  N.  K.  Kennon.  for 

Slalntlffs  in  error.  J.  O.  Helnlein  and  Ron 
.  Alexander,  for  defendant  In  error. 

WILLIAMS.  J.,  (after  stating  the  facts.) 
The  principal  question  presented  is  whether 
a  written  Instrument,  which  by  mistake 
falls  to  express  tbe  agreement  <rf  tbe  par- 
ties, may  be  reformed,  and  tben  enforeed 
against  a  surety.  The  plaintiffs  In  error 
contend  that  It  cannot,  and  for  that  rea- 
son they  claim  the  court  of  common  pleas 
erred  In  overruling  their  demurrer  to  the 
amended  petition,  and  awarding  the  relinf 
it  demanded  against  them.  This  conrt  In 
a  number  of  decisions  has  strictly  adberad 
to  the  rule  that  the  liability  of  a  surety 
cannot  be  extended  by  implication  beyond 
the  terms  of  hiscontract.  In  state  v.  Med- 
ary,  17  Ohio,  .'>54,It  was  held  that  the  sure- 
ties on  a  bond  conditioned  for  the  tnlthful 
performance  by  the  principal  of  his  duties 
as  a  member  of  the  board  of  pnblic  works 
were  not  liable  tor  his  defalcation  as  an 
acting  commissioner  under  the  appolnt- 
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in«it  of  tbe  bonvd.  In  HcGnmeyv.State, 
30  Ohio,  98.  wblob  was  an  actioa  at  law 
on  an  executor's  bond  conditioned  for  tbe 
faithful  administration  of  the  estate  of 
James  Flndley.  the  coart  held  tbat  tbe 
safeties  were  not  liable  for  tbe  malRdmia- 
Istration  by  the  executor  named  of  the  es- 
tate of  Joseph  FlQdley,  and  that  tbe  bond 
«onId  not  by  parol  evidence  t>e  made  ap- 
plicable to  the  estate  of  Joseph  Plndley. 
It  was  decided  In  the  case  of  Myers  v. 
Parker,6  OhIoSt, 501,  tbat  an  appeal  bood 
which  recited  thatthe  appellant  had  taken 
an  appeal  from  the  Jadgment  of  the  court 
of  common  pleas  to  tbe  snprems  court  of 
tbe  county,  and  tbe  condition  of  wblcfa 
was  tbat  he  would  pay  the  amount  of  tbe 
condemuutlon  money  In  tbe  supreme  court 
In  ease  a  decree  should  be  entered  therein 
In  favor  of  the  appellee,  did  not  bind  the 
auretles  for  the  payment  of-a  Judgment  of 
tlie  diaCrict  court,  which  at  tbe  date  of 
tbe  bond  bad  superseded  the  supreme 
court.  In  neltber  of  these  cases,  bow- 
eTer,  was  the  reforointlon  of  tbe  writ- 
ten Instrument  sought,  nor  were  the  alle- 
gations necessary  to  entitle  tbe  parties  to 
that  remedy  made  by  the  pleadings.  The 
aume  may  be  said  of  all  the  cases  cited  by 
counsel  tor  tbe  plaintiffs  In  error.  We 
bare  been  onable  to  find  any  reported  de> 
clslon  In  wblcb  tbeqnestlon  here  presented 
bas  received  tbe  consideration  of  this 
court.  It  Is  well  settled  that  written  con- 
tracts and  other  instruments  of  writing 
may  be  reformed  when,  through  fraud  or 
mistake,  they  fall  to  express  tbe  actual 
agreement  and  intention  of  the  parties, 
and  tbat  the  fraud  or  mietake  may  be  es- 
tablished by  parol  evidence.  That  doc- 
trine bas  been  fully  maintained  In  numer- 
nag  cases  In  this  state.  The  remedy  has 
been  adminlBtered  even  where  the  mistake 
was  In  the  legal  effect  of  the  terms  of  the 
instrument,  and  but  for  the  statute  of 
frauds  there  wontd  appear  to  be  no  rea- 
son wby  the  contractu  of  sureties  sbonld 
not  be  subject  to  the  remedy,  the  same  as 
other  written  Instruments.  Tbe  obliga- 
tion of  tbe  surety  rests  upon  a  considera- 
tion us  adequate  as  that  of  the  principal ; 
»or,  though  he  receive  no  pecuniary  or 
other  benefit  for  his  undertaking,  credit  Is 
extended  to  the  principal,  and  advantages 
are  obtained  by  him.  upon  the  faith  of  the 
snrety's  engagement.  But  as  tbe  statute 
requires  a  promise  to  answer  for  the  debt 
or  default  of  another  to  be  in  wri  tlnn,  and 
signed  by  the  party  to  be  charged  there- 
with, In  order  to  he  binding,  It  Is  contend- 
ed that  to  permit  tbe  writing  to  be  re- 
formei  In  any  material  part  upon  parol 
proof  of  a  mistake  would  be  to  establista 
a  verbal  contract,  and  make  it  obligatory 
upon  the  surety,  contrary  to  tbe  provi- 
sions of  the  statute.  If  tbat  Is  a  valid  ob- 
jection to  the  reformation  of  a  contract 
executed  by  a  surety,  It  must  bn  equally 
so  to  the  reformation  of  any  other  con- 
tract embraced  In  the  statute  of  frauds; 
for  It  Is  obvious  the  objection  applies  with 
equal  force  to  all  contraeta  that  are  within 
its  provisions.  Tbe  statute  Is  not  lees  ex- 
plicit In  its  requirement  tbat  contracts  for 
the  conveyance  of  any  Interest  In  lands 
shall  be  in  writlag,  and  signed  by  the 
party,  than  It  U  tbat  those  of  ■  snretj  or 


guarantor  shall  be  of  tbat  ebaraeter.  Tn< 
deed.  It  Is  expressed  as  to  both  classes  of 
contracts  In  tbe  same  language,  and  In  the 
some  section.  And  If  those  of  either  class 
cannot,  on  account  of  the  statute,  be  re- 
formed, it  follows  that  those  of  the  other 
cannot ;  but,  If  either  may  be,  then  so  may 
theother.  The  statutepreeeuts  nogreater 
or  different  obstacle  m  tbe  one  case  than 
in  the  other.  It  bas  long  been  tbe  settled 
la  w  of  this  state  that  contracts  concern- 
ing lands,  and  even  deeds  and  mortgages 
by  whluh  they  have  been  conveyed,  msy 
be  reformed  on  tbegronnd  of  mistake,  and 
upon  parol  proof,  by  correcting  misde- 
scriptions, Including  lands  omitted  by  mis- 
take.enlargliw  or  restricting  thecfaaraeter 
of  tbe  estate,  uisertlng  or  qualifying  cove- 
nants and  conditions,  and  In  other  re- 
si>ects.  In  Davenport  v.  8covll.6  Ohio  St. 
469,  it  was  held  that  a  mortgage  might  be 
reformed  so  us  to  Include  land  not  de- 
scribed in  it,  and  then  enforced  against 
tbe  same.  In  the  case  of  Clayton  v.  Freet, 
10  Ohio  8t.  546,  a  deed  which  conveyed  an 
estate  In  fee  simple  was  so  reformed  as  to 
convey  a  life  estate  to  the  grantee,  with 
remainder  to  ber  children ;  and  a  deed,  de- 
fective for  want  of  an  acknowledgment, 
was  reformed,  by  enlarging  a  life  estate 
into  8  fee  simple,  and  a  conveyance  decreed 
accordingly, In  tbecaseof  Ormsby  v.  Long- 
wurth,  11  Ohio  Kt.  663.  Other  Instances  In 
which  like  relief  has  been  awarded  may  be 
found  In  Hunt  v.  Freeman,  1  Oblo,  491; 
EvantB  V.  Strode,  11  Obio,4S0;  Webster  t. 
Harris.  16  Ohio,  490. 

With  respect  to  tbe  reformation  of  con- 
tracts within  tbe  statute  of  frauds.  Mr. 
Pomeroy,  In  section  866  uf  hie  work  on 
Equity  Jurisprudence,  sa.vs:  "The  doc- 
trine in  all  its  breadth  and  force  is  main- 
tained by  courts  and  Jurists  of  the  highest 
ability  and  authority,  which  bold  that, 
whether  tbe  contract  Is  executory  or  ex- 
ecuted., tlie  plaintiff  may  introduce  parol 
evidence  to  show  mistake  or  frand  where- 
by the  written  contract  falls  to  express 
the  actual  agreement,  and  to  prove  the 
modlflcatlons  necessary  to  be  made, 
whether  such  variation  consists  in  limit- 
ing the  scope  ol  the  conttact  or  In  enlar- 
ging and  extending  Itso  as  to  embrace  land 
or  other  subject-matter  which  had  been 
omitted  through  the  fraud  or  mistake, 
and  that  he  may  then  obtain  a  speclflc 
performance  of  the  contract  thus  varied : 
and  such  relief  may  bo  granted  althongh 
the  agreement  Is  one  wblcb  by  the  etatute 
of  frauds  is  requlrpd  to  be  In  writing. 
This  view,  In  my  opinion,  Is  not  only  sup- 
ported by  the  overwhelming  preponder- 
ance ol  Judicial  authority,  bnt  to  in  com- 
plete accordance  with  tbe  fundamental 
principle  of  equity  Jurisprudence.  **  In 
Story's  Equity  (section  164)  the  rule  Is 
broadly  stated  that  equity  will  adminis- 
ter the  remedy  of  reformation  "on  the 
ground  of  raistake''as  fully  against  a  sure- 
ty or  guarantor  as  against  the  principal 
party;  and  such  Is  tbe  current  of  author- 
ity. In  Wiser  v.  Blachly,  1  Johns.  Cb.  607, 
It  was  held  that  "when  tbe  intention  Is 
manifest,  this  court  will  always  relieve 
against  mistakes  in  agreements,  and  that 
as  well  In  the  case  of  a  surety  as  In  any 
other  case."  Tlie  re  a  guardian's  bond 
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payable  to  tbe  people  naa  corrected  to 
ran  to  the  ward.  Id  tbe  case  o(  Olmsted 
T.  Olmsted,  ItS  Conn.  809,  the  cuort  faeld 
that,  **  when  tbe  contract  ol  a  surety  dues 
not  express  tbe  agreement  or  Intention  of 
the  parties,  to  tbe  injury  of  tbe  ohllgtee, 
and  that  Is  clearly  made  to  appear,  equity 
will  reform  tbe  Instrament  as  well  against 
.the  sureties  as  the  principal.  **  It  has  been 
decided  by  tbe  supreme  court  ol  MIssoarl 
that  "coorts  may  reform  bonds,  both  as 
against  the  principals  and  sureties;  but 
to  aatborlse  such  step  the  evidence  must 
be  uneqaiTocal  to  show  the  existence  of  the 
mlstalie,  and  Us  precise  character. "  State 
T.  Franks,  51  Mo.  98.  And  to  the  same 
effect  are  many  cases,  among  them  Smith 
T.  Allen,  1  N.J.  Kq.  5&;  Armlstead  t.  Bus- 
man. 1  Ired.  Eq.  117;  Slkes  v.  Trultt,  4 
Jones,  Eq.  3Hl ;  Butler  t.  Durham,  8  Ired. 
Eq.  589;  Hason  t.  Pitman,  2  Hayw.  501; 
Clute  V.  Knles,  102  N.  Y.  3T7,  7  N.  E.  Rep. 
IHl;  Prior  v.  Williams.  8  Abb.  Dec.  fi24; 
Brandt,  Sar.  $  141.  After  a  curefnl  and 
somewhat  extmded  examination  of  tbe 
question,  we  have  turrlved  at  the  condo- 
stoa  that  a  written  Instrument  executed 
by  a  surety,  which  by  mistake  fails  to  ex- 
press tbe  actnal  agreement  and  intention 
of  the  parties,  may  be  reformed  upon  parol 
proof,  like  other  written  Instruments,  and 
then  enforced  against  the  surety;  and  such 
mistake  and  the  actual  agreement  may  be 
established  by  parol  proof.  But  the  evi- 
dence must  be  of  that  clear  and  convin- 
cing character  which  leaves  no  reasonable 
doubt  either  of  the  mistake  or  tbe  terms 
of  the  agreement. 

The  plaintiffs  In  error  farther  claim  that 
their  demurrer  to  tbe  amended  petition 
ahontd  have  been  aostalaed  because  It  ap- 
peara  from  Its  averments  that  tbe  recog- 
nizance was  not  legally  forfeited,  tbe  for^ 
feiture  not  having  been  made  until  after 
the  verdict.  The  recognisance  was  condi- 
tioned, as  the  statute  requires,  t^at  tbe 
acCQsed  should  appear  and  answer  the  ac- 
cusatlon  made  against  him.  and  abide  the 
order  of  tbe  court.  Tbe  provision  of  the 
statute  la  that.  **U  tbe  accased  fail  to  ap- 
pear at  the  term  of  tba  coart  to  which  he 
Is  recognised,  bis  recognisance  shall  befor- 
felted."  Tbe  verdict  was  rendered  and 
Judgment  entered  atthe  term  to  which  the 
accused  was  bound  to  appear,  and  we  see 
DO  reason  why  tbe  forieltare  conld  not  be 
made  any  time  daring  the  term.  The  im- 
portant condition  of  the  recognisance  Is 
that  tbe  accased  shall  abide  the  order  of 
the  conrt.  When  that  Is  performed,  Its 
purpose  Is  substantially  accomplished ; 
and  his  appearance  Is  material  only  to  en- 
able the  court  to  enforce  Its  Judgment 
against  hira,  by  committing  him,  as  the 
statute  provides,  upon  bis  fallore  to  fur- 
nish security  for  tbesam  he  Is  adjudged  to 
pay  for  tbe  maintenance  of  tfaecbUd.  If 
be  appear  and  defend  at  the  trial,  but  fall 
to  appear  and  perform  the  Judgment  of 
the  court,  there  Is  a  breach  of  the  recog- 
nlzance,for  which  It  maybe  forfeited ;  and 
that  breach  can  only  occur  after  trial  and 
verdict.  We  think,  tberetore.  that  tbe  ot>- 
jection  urged  by  the  plalntlfh  In  error  to 
tbe  forfeiture  of  the  recognisance,  that  It 
wa?  not  made  uutil  after  the  verdict  was 
rendered,  la  not  a  valid  one. 


It  is  also  contended  that  the  court  erred 
in  requiring  the  plaintltrs  In  error  to  go  to 
the.trlal  too  soon  after  the  amended  peti- 
tion was  filed.  It  was  died,  as  tbe  record 
shows,  nn  tbe  let  day  of  December,  1888, 
and  against  their  objection  the  cause  was 
set  for  trial  on  the  8th  day  of  the  aaiae 
month.  Their  claim  Is  that  they  were  en- 
titled to  tbe  same  time  in  which  toaonver 
the  amended  petition  that  is  allowed  by 
law  for  answer  to  an  original  petition, 
which,  It  Is  claimed,  gave  them  nntil  and 
including  tbe  third  Saturday  after  the 
pleading  was  filed,  for  answer;  and  espf»- 
cielly  sboold  they  bavo  been  allowed  that 
rule,  it  is  said,  because  no  other  time  for 
answer  was  fixed  by  tbe  court.  Tbe  court 
Is  authorised  to  permit  amendments  of 
pleadlugd,  before  or  after  Judgment,  in  f nr^ 
therance  of  justice,  on  such  terms  as  may 
be  proper,  "by  inserting  other  allegattona 
material  to  the  case,"  and  In  many  other 
respects.  Rev.  St.  $  5114.  An  amended  pe- 
tition, which  contains  all  or  part  of  tbe 
all^atiuna  of  tbe  original  petition,  with 
otbera  that  are  material,  is  a  form  of 
amendment  permitted  by  the  statute,  and 
a  modeoften  adopted;  and, as  tbe  statute 
bus  prescribed  no  rule  day  fur  answer  to 
such  a  pleading,  nor  to  an  aniendraent  In 
any  form,  tne  time  within  which  an  an- 
swer maybe  filed  to  a  pleading  of  that 
kind  is  within  tbe  discretion  of  the  court. 
Where  no  other  time  la  fixed  by  tbe  ennrt, 
setting  the  case  fortrial  on  a  specified  day 
is,  in  effect,  an  order  that  the  Issues  be 
made  up  by  that  time;  and  It  appears 
tbey  were  made  up  in  this  case  before  tbe 
trial  commenced.  Judgment  affirmed. 


(1»  Ind.  648) 

STATE  ex  rel.  MORRIS,  County  Auditor,  v. 

FRAZIER  et  al. 
(Supreme  Oourt  of  Indiana.    June  14,  ISdS.) 

Mabbied  fVoHAN— Mortoaoi  to  School  Fdmd — 
Vauditt. 

Where  a  married  woman  makes  applica- 
tion In  her  own  name  for  a  loan  from  the 
achool  fund,  and,  joined  by  her  huabaud,  gives 
tbe  statutory  note  and  mortgage  on  her  separate 
estate  to  secure  tbe  loan,  and  is  paid  the  pro- 
ceeds of  the  loan,  she  cannot,  in  an  action  bj 
the  state  to  foreclose  the  mortgage^  set  up  as 
a  d^ense  that  she  signed  the  note  and  mort- 
gage merely  as  surety  for  her  husband. 

Appeal  from  circuit  court,  Henry  coun- 
ty; J.  W.  Study,  Special  Judge. 

Action  by  the  state,  by  its  relator 
Joshua  I.  Morris,  auditor  ol  Henry  conn 
ty.  against  Mary  E.  Frasler  and  William 
R.  Frasler.  to  foreclose  a  mortgage  exe- 
cuted by  defendaots  to  plaintiff  to  secure, 
tbe  repaymeut  of  u  loan  of  the  coramoa- 
school  funds.  From  a  Judgment  lor  de- 
fendant Mary  E.  Frasler.plaiatlD  appeals. 
Beversed. 

John  M.  Morris,  for  appellant. 

COFFEY,  J.  This  was  an  action  by  the 
appellant  against  tbe  appellees  In  tbe 
Henry  connty  circuit  conrt  to  foreclose 
a  mortgage  exernted  by  the  a  ppellf-ea  to 
the  state  of  Indiana,  to  secure  the  repay- 
ment of  a  loan  of  the  common  school  funds 
of  the  state.  The  cause  was  tried  by  the 
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eoart,  renultloK  to  a  apectal  ilndiag  of  tbe 
facts  in  the  case,  wltb  the  court's  connla- 
HloDB  of  law  thereon.  Upon  tliuse  finilinfcs 
and  coDcluslons  of  law,  a  Judffmeut  whs 
rendered  for  costs  In  favor  of  t^be  appellee 
Mary  E.  Frasler.  It  appears  from  the 
facta  foand,  among  other  things,  that  the 
appellees  now  are,  and  wore  at  the  date 
of  the  mortgage  In  salt,  hoshaod  and  wife. 
The  land  covered  by  the  mortsage  Is  the 
Beparute  {tropertjr  of  the  wife.  Mary  E. 
Frazler  alone  signed  and  ewure  to  the 
atateinent  of  her  title,  and  she  and  her 
bosband  both  signed  the  statutory  note 
and  mortgage.  The  auditor  of  thn  coun- 
ty Issued  the  warrant  to  her,  payable  to 
ber  alone.  She  praeented  it  tu  tbe  county 
treasurer,  and  be  gave  her  a  check  to  the 
bank  fur  tbe  amnunt  of  the  loan.  She 
drew  the  mouey  on  the  check,  and  deliv- 
ered It  over  to  her  basband,  William  R. 
Frailer.  Tliecoart  Buds  that  aha  atgned 
tbe  note  and  mortgage  as  surety  for  tbe 
bosband,  but  there  is  no  flnding  that  tbe 
countyauditorhad  any  knowledge  of  that 
fact,  rpon  these  facts,  the  conrt  stated, 
as  concloHions  of  law,  that  tbe  appellee 
Mary  E.  Frazler  was  not  liable  on  the 
note,  and  that  the  mortgage  In  salt  was 
not  a  Hen  npon  her  land. 

Id  its  conclusions  of  law,  we  think  the 
Henry  ctrcoit  conrt  erred.  The  cane  of 
Snodgrass  v.  Morris.  12R  Ind.  4%,  24  N.  E. 
Bep.  161,  and  the  case  of  Lloyd  v.  Morgan 
Co.,  (Ind.  Kop.)  34  N.  E.  Rop.  311.  are  de- 
cisive of  thequestlOD  Involved  in  this  case. 
The  money  was  paid  over  to  tbe  appellee 
Mary  E.  Frasler,  ami,  If  she  lost  It  by  pay- 
ing it  over  to  ber  bnsband,  it  was  the  re- 
sult other  own  tolly,  for  wbfch  the  state 
Is  not  responsible.  Tbe  common  school 
fund  is  a  fund  dedicated  to  the  use  of  edu- 
cating the  children  of  the  state,  and  can 
be  used  for  do  other  porpose.  It  does  not 
belong  to  the  county  auditor,  and  those 
who  borrow  It  are  bound  to  know  that 
tbe  dntiea  of  the  auditor  in  relation  to 
each  fund  are  fixed  by  statute.  In  tbls 
case  the  auditor  has  done  hie  duty,  and 
has  paid  the  money  to  the  person  furnish- 
ing the  security  for  a  repayment  of  the 
loan,  und  tbv  state  can  in  no  wine  be  af- 
fected by  a  secret  uaderstandlng  t>etween 
the  appellee  and  ber  fansband  that  abewaa 
almply  his  sorety.  Nor  do  we  think  tbe 
case  would  be  different  If  the  auditor  had 
been  Informed  of  the  nnderstandliig  be- 
tween The  appellee  and  ber  husband.  She 
was  bound  to  know  that,  if  she  borrowed 
tbls  fund  from  the  state,  she  was  com- 
pelled to  repay  It.  If  the  officer  with 
whom  she  was  dealing  fulled  In  any  wise 
In  the  discharge  of  his  duty,  to  her  Injury, 
tbe  remedy  should  be  sought  agalust  him, 
and  not  against  the  state.  As  the  appel- 
lee Mary  E.  Frazler  received  the  money 
which  It  is  sought  to  recover  In  this  ac- 
tion, and  agreed  tu  repay  it,  there  would 
be  neither  equity  nor  conscience  in  requir- 
ing thestate  to  lose  It.  Tbe  statute  which 
prohibits  married  women  from  becoming 
surety  was  Intended  as  a  protection,  and 
was  never  intended  to  shield  them  In  the 
perpetration  of  a  fraud.  We  are  of  the 
opinion  that  a  married  woman  who  eigne 
tbe  statement  required  by  statute  to  ot>- 
taln  a  loan  at  tbe  school  funds  cannot 


avoid  a  repayment  of  the  loan  on  tbe 
ground  that  she  signed  the  statutory  note 
aud  mortgage  as  surety  for  ber  husband. 
Snch  being  our  conclusion,  it  follows  that 
tbe  circuit  court  erred  Ju  its  eoncluslous  of 
lawln  tbls  case.  Judgment  reversed,  with 
dlrectiona  to  the  Henry  county  circuit 
court  to  restate  Its  conclusions  of  law  In 
accordance  with  this  opinion,  and  to  ren- 
der Judgment  against  theappellee  Mary  E. 
Frazler  for  the  amount  of  the  note  in  suit, 
with  the  interest  thereon  to  the  date  of 
such  Judgment,  and  to  render  a  decree 
foreclosing  tbe  mortgage  In  suit. 

(134  Ind.  651) 
EBBRHABT  v.  STATE. 
(Supreme  Court  of  Indiana.  June  13,  188S.) 
Rape — Resi  st  axcb — Etid  bnge. 
Defendant,  a  quack,  pretendins  to  cure 
hj  charms,  after  several  times  visitini;  a  fdrl  13 
years  old,  who  had  for  2  years  bad  epilec  ::c  fits, 
was  nlaced  in  a  room  with  her,  at  his  mgtance, 
by  her  ignorant  and  credulous  parents,  where, 
on  the  fifth  night,  he  caUed  her  to  his  bed,  tell- 
ing her  that  he  had  something  to  tell  her  which 
would  core  her.  Her  testimony  that  she  tried 
to  maie  him  quit,  but  he  would  not,  was  uncon- 
tradicted. Held,  that  there  was  not  a  failure 
to  show  sufficient  resistance  l>ecause  she  made 
no  oQtciT,  and  concealed  the  crime  oommit- 
ted  on  her. 

Appeal  from  rlrcult  conrt,  CUaton  coun- 
ty: S.  H.  Doyle,  Judge. 

Lewis  Eberhart  was  convicted  of  rape, 
and  appeals.  AflQrmed. 

W.  R.  Moore  and  W.  K.  Peter,  for  ap- 
pellant. O.  E.  Brumbaugh  and  Joseph 
Combs,  for  the  State. 

HOWARD.  J.  Tbe  appellant  was  in- 
dicted for  the  crime  of  rape,  was  tried 
therefor,  and  louod  aud  adjudged  guilty. 
It  Is  contended  that  the  evidence  does  not 
sustain  the  verdict.  The  prosecuting  wit- 
ness, IjOttie  U.  Mohler,  wai  13  years  of 
age,  past,  aud  for  2  or  8  years  had  been 
subject  to  epileptic  fits,  Uer  father  waw 
a  day  laborer,  while  both  fatberand  moth- 
er were  Ignorant  aud  credulous  to  au  ex- 
treme degree,  though  apparently  well- 
mluded  persons.  The  girl  herself  had  not 
gone  to  scbool  since  she  baa  been  afflicted 
with  epilepsy,  and  hud  gone  oat  nowhere, 
except  when  accompanied  by  her  father. 
Appellant  was  a  pretended  traveling  doc- 
tor, and  about  50  years  of  age.  He  had 
traveled  over  parts  of  Illinois  and  Michi- 
gan, as  well  asin  this  state,  professing  to 
cure  diseases  by  charms  or  spells,  but  not 
laying  claim  to  any  great  medkal  knowl- 
edge. The  parents  of  the  proeecnting 
witnesB  were  advised  to  make  trial  of  his 
powers  to  relieve  her  of  her  malady,  and 
called  him  to  treat  her,  during  one  of  bis 
visits  to  the  neighborhood.  His  first 
treatment  was  to  take  her  to  a  private 
room,  and  tie  a  string  of  woolen  yarn 
around  her  person,  cbarglw  her  to  tell  no 
one  what  he  bad  done,  she  did  not  tell 
this  to  ber  mother,  and  tbe  mother  did 
not  want  to  know  what  the  doctor  had 
done  when  she  learned  that  he  told  the 
Kirl  not  to  t^l.  This  was  la  December, 
1892.  In  January,  and  also  In  February, 
be  came  again,  and  tbe  treatmfat  was 
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peated.  Before  the  Febraary  visit  be 
wrote  the  lollowlng  letter  to  the  mother: 
"Pertb.  lad.,  Feb.  let,  1892.  Mrs.  Mat- 
tie  Mobler:  This  nigbt  I  received  your  let- 
ter, and  woald  say  it  would  be  necessary 
for  me  to  see  her  aKSfn,  and  sleep  In  the 
same  room  with  her  now  and  then.  Yua 
will  see  the  rhange,  lor  I  make  it  a  point 
to  operate  on  these  cases  the  third  time 
alter  night,  and,  U  possible,  when  the 
spell  ta  on.  It  is  possible  that  1  moy  see 
joo  before  Hatarday  nigbt,  and  have  a 
n>nm  to  oorselvea.  Toars,  truly,  Lewis 
Eberbart. 

"Try  and  get  oat  o(  her  wbatmakes  her 
cry.  I  am  of  a  notion  that  her  disease  is 
a  enrse.  Does  she  make  any  rellKioas 
proresslon,  or  not  ?  Look  for  me,  and  ask 
her  it  she  Is  very  anxions  to  see  me,  or 
not.  I  will  nee  I^atln  phrases  altogether 
on  behalf  of  her.  Yoars,  L.  £.** 

The  parents  consented  tu  tbls  astound- 
ing proposition.  The  prosecuting  witness 
slept  in  a  small  room  down  stairs  on  a 
couch,  while  the  doctor  slept  in  the  same 
room  ou  a  bed.  The  rest  of  the  family 
slept  npstatrs.  On  the  fifth  nlRbt  that 
they  BO  slept  In  the  same  room,  he  waked 
her  ap,  after  she  had  been  some  time 
asleep,  aad  called  her  to  bis  bed,  saying 
be  had  something  to  tell  her  that  would 
cure  her  of  her  Bts.  Assoonasshereacbed 
bis  bud,  she  testifies,  be  pulled  her  In,  and 
committed  the  crime  charKed;  sbe  trying, 
as  she  says,  "to  make  him  qalt,  but  he 
would  not  do  it."  Her  motheraod  sister- 
in-law  fonod  evidence  of  the  truth  of  her 
statement,  ulthouKb  at  first  she  refused  to 
tell,  because,  as  sbesnys,  the  doctor  for- 
bade her  to  pay  anything  about  it. 

.Appellant's  counsel  say  that  the  crime  Is 
not  proved  because  there  was  no  oatcry 
at  the  time,  and  there  was  concealment 
lor  a  few  days  afterwards.  In  Auderson 
V.  State.  104  Ind.  467, 4  N.  E.  Rep.  63,  and 
6  N.  E.  Rep.  711,  It  Is  said:  **The  naMire 
and  extent  of  resistance  which  ought  rea- 
sonably to  bo  expected  In  each  particular 
case  must  necessarily  depend  very  much 
npon  the  peculiar  ctrcumstaucesattendlng 
It;  and  it  Is  hence  qi:ite  Impracticable  to 
lay  down  any  role  npon  that  subject,  as 
app11cal>1e  to  all  eases  Involving  the  neces- 
sity of  showing  a  reasonable  resistance. 
Ledley  v.  state,  4  Ind.  G80;  Pomeroy  v. 
State,  94  Ind.  96;  Com.  v.  McDonald,  110 
Mass.  405;  2  Bish.  Crim.  Law.  9  1122."  In 
the  case  of  Lediey  v.  State,  supra,  the 
court  said:  "What  seemed  Inconsistent 
In  bercondnct  might  have  been  accounted 
for.  In  the  minds  of  the  Jnry,  by  that  spe- 
cies of  moral  duress  which  the  evidence 
tends  to  show  that  the  prisoner  exercised 
over  her.  She  was  young, — only  sixteen, 
—and  seemingly  artless,  wholly  Inexpa- 
rlenned,  and  by  no  means  Intelligent. 

*  *  *  Under  such  circumstances,  his  In- 
fluence over  her  must  have  been  great. 

*  *  *  The  Jury  saw  the  witnesses  and 
the  parties.  They  have  come  to  a  conclu- 
sion which.  In  our  view  of  the  case,  is  per- 
haps supported  by  the  evidence.  •  •  • 
Unless  we  respect  such  verdicts,  there 
would  be  little  hope  of  bringing  the  guilty 
to  punishment:"  Btsh.  CrIm.Law,  supra, 
■ays:  "Some  ot  the  cases,  both  old  and 
modern,  are  quite  too  favorable  to  the 


ravlshers  of  female  virtue,  and  oagbt  not 
to  be  followed,  on  this  question  im  resist- 
ance. •  •  •  The  better  Judicial  doetrlae 
requires  only  that  the  case  shall  be  one  in 
which  the  woman  'did  not  consent.*  Her 
resistance  must  not  be  mere  pretense,  bat 
In  good  faith."  in  Huber  v.  State,  1^6 
Ind.  185,  25  N.  \£.  Rep.  904,  the  court  held 
that  "the  rule  does  not  require  that  the 
woman  shall  do  mora  than  her  age. 
strengtb.and  tfaeattendant  elrcnmstances 
make  It  reasonable  for  her  to  do  In  order 
to  manifest  her  opposition."  Pomeroy  v. 
State,  94  Ind.  96,  was  a  case  In  many  re- 
spects  similar  to  that  before  us.  In  that 
case  the  prosecuting  witness,  who  was  21 
years  of  age,  was  afflicted  with  epileptic 
fits,  and  Pomeroy  was  an  Itinerant  doc- 
tor, who  said  be  could  cure  ber,  and,  la 
pretending  to  treat  ber  as  physician,  ae- 
coropllshed  her  rain.  She,  too,  made  no 
outcry  at  the  time,  but  the  court  says: 
**If  the  Jury  believed,  as  they  might  well 
have  done,  under  the  evidence,  that  the  ap- 
pellant, as  a  physician,  ubtalned  posses* 
sion  and  control  of  Rebecca's  person,  un- 
der ber  mother's  command,  •  •  •  and 
that'Bbe  never  In  fact  gave  her  consent, 
through fraudorotherwise.  •  •  •  then 
it  seems  to  us  that  the  appellant  was  law- 
folly  convicted  of  the  crime  of  rape." 
Queen  v.  Flattery,  2Q.  B.  Dir. 410, referred 
to  In  the  same  opinion,  was  also  similar 
to  the  caee  before  us.  In  the  case  at  bar 
the  prosecuting  witness  was  a  child  but 
little  over  the  age  of  consent,  as  then 
fixed  by  law,  and  under  snch  age,  as  now 
fixed  by  our  more  humane  statute.  She 
was  an  epileptic,  and  bad  been  so  afflicted 
for  about  two  years.  In  obedience  tu  the 
direction  of  her  parents,  she  was  placed  In 
the  power  of  the  charm  doctor,  who  had 
wormed  himself  Into  her  confidence,  and 
Into  that  of  her  almost  equally  feeble* 
minded  pa  ren  ts.  Her  u  n  con  tra  dieted 
statement  shows  that  she  did  not  give  her 
consent,  and  that  she  "tried  to  make  him 
qnit,  but  he  woaldn't."  The  appellant 
claimed  to  exercise  sreat  Influence  over 
her,  and  the  evidence  showed  that  sbe 
obeyed  him  implicitly,  as  one  who  was  to 
cure  her  of  her  malady.  Weak  Id  iatellect 
and  credulous,  as  she  was,  both  from  dfs- 
eaue  and  from  heredity,  and  subjected  for 
months  to  the  will  of  her  pretended  physi- 
cian, it  is  rather  a  matter  ot  surprise  that 
she  offered  any  resistance  to  hlin.  The 
crime  committed  by  appellant  was  not 
only  rape,  as  the  Jury  found,  but  of  a  most 
aggravated  character;  and  the  Jury 
would  have  been  Justified,  from  the  evi- 
dence, in  infilcting  themost  severe  penalty. 

Theelghth  inHtmctlon  asked  by  appel- 
lant was  properly  refused  by  the  court. 
We  think  It  clear,  from  what  has  been 
already  said,  that  u  charge  would  have 
been  improper  which  assumed  that  nnder 
the  circumstances  the  prosecuting  witness 
oagbt  to  have  made  an  outcry  that  would 
have  waked  her  parents  upstairs.  Nnrdo 
we  think  the  evidence  would  Justify  that 
part  ot  the  Instruction  which  assumed 
that  Mppeilant  was  received  by  the  family 
on  friendly  terms,  on  one  occasion,  after 
the  commission  of  his  crime.  What  we 
have  said  before  applies  also  to  this  liiat 
feature  ot  the  luatroctlon  refused. 
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The  motion  to  sappnn  the  depoBltioiis 
of  James  Bnrke  aod  otbera  was  properly 
KDHtained.  The  order  of  the  court  direct- 
ing that  socb  deposiclous  ahoald  be  taKen 
provided  that  they  nlioald  be  taken  at  the 
town  of  Perth.  Ind..  while  the  certificate 
of  the  notary  ebows  that  tbey  were  taken 
at  the  to  WD  of  Carbon.  The  notice,  as 
copied  In  the  record,  leaves  It  nncertaln 
whether  tbpy  shonld  be  taken  at  Perth  or 
at  Carbon. 

Appellant  also  conteado  that  he  ehonld 
have  been  allowed  to  call  and  eroes-exam- 
ine  the  proapcutlog  witness  after  the  case 
of  appellee  had  beeu  closed.  The  court 
permitted  appellant  to  make  the  prosccut- 
ins  wltnesw  his  witness,  for  the  parpose  of 
eliciting  any  further  evidence  she  might  be 
able  to  give.  This  wafi  all  he  was  enti- 
tled to.  Appellee's  witDessefi  could  not 
be  cross-examined  afterappellee'acBBe  was 
closed,  and  without  tbecoiiseut  'of  appel- 
lee and  of  the  court.  Wn  have  found  no 
available  error  In  the  record. 

The  judgment  la  affirmed. 


(13S  Ind.  8) 

SWAIN  V.  FDLMER  et  al. 
(SoFreme  Court  of  Indiana.  Jane  1^  18&S.) 

ICimaiPlX  COBFORATtONS— SBWBBB— ASSBSSXBNT 

— Notice — Validitt. 

1.  ActB  1893,  p.  61,  i  8,  providea  that 
whenever  the  board  of  public  works  of  any 
cAtj  shall  order  the  constraction  of  a  aewer  ft 
shall  cause  a  notice  of  the  adoption  of  the 
resolution  ordering  the  work  to  oe  pablished 
in  Bome  daily  newspaper  in  the  ^ty  once  a 
week  for  two  weeks;  that  such  notice  ehall 
name  a  date  after  the  lust  day  of  publication 
at  wliich  the  l>oard  will  hear  remoDstrances 
from  persona  afFected  thereby;  that,  if  the  or- 
d&  is  confirmed,  the  board  shall  publish  anoth- 
er  notice  once  a  week  for  two  weeks,  ^ving  the 
boundary  lines  of  the  area  to  be  drained  and 
assessed,  and  naming  a  day  after  the  last  day 
of  publication  at  which  remonstrances  from 
pennna  Interested  will  be  heard.  Betd,  that 
such  section  Is  not  wen  to  the  objection  that  It 
does  not  ffive  snffident  notice  to  an  affected 
property  ownw,  w  opportunity  to  him  to  be 
neard. 

2.  An  assessment  for  the  cost  of  a  sewer 
may  be  levied  on  the  lands  benefited  according 
to  th^  area  without  regard  to  their  value. 

Appeal  from  circuit  conrt*  Marion  eonn- 
ty;  K.  A.  Brown,  Judge. 

Action  by  George  Q.  Kwaln  against 
Xjsander  A.  Fulmer  and  others  to  enjoin 
d^endunts  tram  performing  work  under 
a  contract  with  the  elcy  of  Indianapolis. 
Prom  aJndKment  for  defendants,  entered 
upon  an  order  auatalnlng  a  demurrer  to 
thecom  plaint,  plaintiff  appeals.  Affirmed. 

Chaa.  M.  Cooper,  fur  appellant.  Elliott 
4:  Elliott  and  A.  C.  Harris,  for  appellees. 

COFFEY,  J.  Section  8.  Acts  1898,  p.  61, 
of  an  act  concerning  cities,  provides, 
among  other  tilings,  that  whenever  the 
board  of  pnhllc  works  ahull  order  the  con- 
Btructlon  of  any  local  aewer  or  drain  It 
Bhali  cause  the  necessary  drawings  and 
Bpedflcatlona  for  such  worktobeprepared 
aod  died  In  such  office,  and  shall  cause  a 
notice  of  the  adoption  of  the  resolutiun 
ordering  the  work  to  be  done  to  be  pob- 
Itshed  In  some  dally  newspaper  of  general 


clrcttlation  In  such  city  once  a  week^  for 
two  weeks.  Sneb  notice  shall  name  a 
date  after  the  laat  day  of  publication  at 
which  snob  board  will  receive  and  hear 
remonstrances  from  persona  Interested  In 
or  affected  thereby.   On  the  date  aet  the 
board  shall  consider  such  remonstrances. 
It  any,  and  thereupon  take  final  action 
confirming,  modifying,  or  rescinding  tbelr 
original  resolution.  8ach  action  shall  he 
final  and  conclusive  on  all  persons.  If 
such  original  resolution  be  confirmed  or 
modified,  the  board  Is  required  to  cause  a 
notice  to  be  pnbliahed  In  such  city  unce  a 
week  for  two  weeks.  Informing  the  pabllc 
and  contractors  of  the  general  nature  of 
the  work,  and  ol  the  fact  that  the  draw- 
ings and  speciflcutlons  are  on  file  In  the 
office  of  the  board,  and  calling  for  sealed 
proposals  for  such  work  by  a  day  not 
earlier  than  10  days  after  the  first  of  said 
publications.     Wlienever  auch  sewer  or 
drain  shall,  from  its  size  and  character,  be 
intended  and  adapted  not  only  for  use  by 
the  owners  of  abutting  property  along  the 
line  of  such  Sftwer  or  drain,  but  Is  also  In* 
tended  and  adapted  to  receive  sewerace 
from  collateral  drains  already  construct* 
ed,  or  which  may  be  constructed  in  the 
future,  then  the  board  of  public  works 
shall  prepare  a  map  which  will  give  there- 
on the  exact  course  of  said  proposed  aew- 
er and  Its  appurtenances,  and  wbleh  will 
clearly  show  by  boundary  Unes  the  total 
area  or  district  to  be  drained  and  to  be 
assessed  for  the  constrocttou  of  said  sew- 
er.  It  sball  prepare  all  necessary  profiles, 
drawings,  and apeclflcatlonsfor such  work, 
which  map,  profile,  drawings,  and  specifi- 
cations shall  be  placed  oa  file  In  the  office 
of  said  board.  It  shall  also  publish  a  no- 
tice of  the  adoption  of  the  resolution  or- 
dering the  work  la  be  done,  and  shall  de- 
scribe In  such  resolution  and  In  ancb  notice 
the  boundary  lines  of  the  district  or  area 
Intended  to  be  drained  by  such  sewer,  and 
to  be  assessed  for  the  cost  of  the  same; 
and  such  pnblicatlon  of  the  adoption  of 
said  resolution  shall  coustltate  a  legal 
'  notice  to  all  owners  or  holders  of  proper- 
ty, or  persons  having  valuable  Interests 
therein,  within  the  bounds  of  the  distrfot 
or  area  described,  that  auch  property  In 
aaid  district  or  area  will  beaaaeased  for  the 
construction  of  auch  sewer.   The  publica- 
tion Is  required  to  be  made  In  some  dally 
newspaper  published  In  the  city  once  each 
week  for  two  weeks,  and  shall  name  a  date 
after  the  laat  day  of  publication  at  which 
the  board  will  rncelvo   or  hear  remou- 
Htrnnces  from  persoua  Interestert  In  or  af- 
fected by  the  conatruction  of  tbAHftwer. 
On  the  date  aet  the  board  is  required  to 
consider  the  rem onat ranees.  If  any  are 
presented,  and  take  final  action  confirm- 
ing, modifying,  or  reBcludlng  lim  orltdnal 
resolution.   Such  action  Is  tuade  final  and 
conclusive  on  all  property  holders  In  the 
district  Intended  to  be  drained  and  as- 
sessed.  Section  10  of  the  same  act  pro- 
vides that  whenever.  In  the  opinion  of 
auch  board,  any  aewer  or  drain  ordered 
to  be  eonatrneted,  or  any  enlargement  of 
one  already  constructed,  ahall,  from  Ita 
size  and  character,  be  Intended  and  adapt- 
ed not  only  for  use  by  abutting  property 
holdera  alonif  the  line  of  such  drain  or 
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BOwer,  but  Is  also  Intended  and  adapted 
for  recelvins  sewase  from  collateral 
drains  already  constracted.  or  wtaleb  may 

be  coDstracted  in  tbe  foCare,  tben  and  In 
that  case  sncli  board  shall  make  a  dWI- 
Blun  of  the  coat  of  MUch  work.  So  mnch  of 
said  cost  aa  ahall  he  equivaleot  tn  the 
coDatructiOD  of  an  adequate  local  sewer, 
not  adapted  to  receive  suwoKe  from  col- 
lateral draioa  or  aowem,  aball  be  paid  for 
exclDSlvely  by  the  abutting  property  hold- 
era.  In  t  be  aame  manner  and  to  the  same 
extent  aa  local  sewera  are  paid  for  by 
them.  The  exceaa  of  cust  over  and  above 
what  would  be  equivalent  to  the  cost  of  a 
local  Buwer  shall  be  aaseaaed  aiealnat  each 
piece  of  property  iu  the  district  or  area  to 
be  drained  in  the  proportion  its  area  beara 
to  th«  total  area  of  the  district,  Inclodlns 
abutting  property  holders  as  well  as  the 
holders  nut  situated  on  the  line  of  such 
drain  or  sewer.  Acting  under  thesestatu- 
tory  provinions,  the  board  of  public  works 
of  the  city  ut  Indlanapolin,  on  the  1st  day 
of  March,  1893,  paused  a  renolution  having 
In  view  the  constrnctlon  of  a  large  sewer 
designed  to  carry  an  nnnsnal  quantity 
of  water,  and  to  drain  by  collateral  drains 
or  sewers  a  large  area  in  the  city,  consist* 
ing  of  property  not  abutting  upon  the 
line  of  the  proposed  sewer.  Ail  the  notices 
provided  for  by  the  atatute  were  given, 
and  aach  proceedings  were  had  as  result- 
ed in  a  contract  with  the  appellees  for  the 
performance  of  the  work.  The  appellees 
being  engaged  In  the  constrnctlon  of  the 
sewer,  the  appellant,  who  owns  prop- 
erty liable  to  be  assessed  to  pay  for  the 
work,  but  not  abutting  on  the  line  of  the 
sewer,  seeks  to  onjuin  tbem  from  the  per- 
formance of  further  work,  uponthealleged 
ground  that  the  statute  above  referred  to 
violates  the  constitution  of  the  state,  and 
Is,  tor  that  reason,  void.  To  bia  com- 
plaint for  an  Injunction  the  circuit  court 
sustained  a  demurrer,  from  which  declalou 
he  appeals  to  this  conrt. 

Uia  contention  is  that  the  statute  Is  un- 
constitutional forthe  reasons:  First, that 
the  notice  provided  for  by  the  statute  is 
Insnfflcient,  Incomplete,  and  Is  equivalent 
to  an  entire  atraence  of  notice;  second, 
that  the  mode  prescribed  lor  assessing  the 
benefits  Is  arbitrary,  uneqnal.  and  anjust. 
having  no  reference  to  the  cash  value  of 
the  property  to  be  assessed.  It  la  well 
settled  that  a  statute  which  provldea  tor 
the  iniposition  of  a  burden  upon  the  prop- 
erty of  the  dtlien,  witbnat  notice  to  him, 
and  without  an  opportunity  to  be  heard, 
la  Invalid.  To  warrant  the  Imposition  of 
such  a  burden,  notice  and  an  opportunity 
to  be  heard  must  be  provided  forelther  by 
the  statute  authorizing  such  burden,  or 
by  some  other  statute.  But  the  kind  ot 
notice,  and  the  manner  of  giving  it,  are 
matters  of  purely  legislative  discretion 
and  control.  In  re  Village  of  Middleton. 
S2  N.  Y.  196;  Tidewater  Co.  v.  Coster,  18  N. 
J.  Eq.  518;  2  Dill.  Mun.  Corp.  §  802a ;  Mills. 
Em.  Dom.  §  98.  Where  a  statute  provides 
for  constructive  notice,  as  by  publlcntion, 
such  notice  is  aufflclent.  Elliott.  Knads  & 
S.  §  152;  2  DIU.  Mun.  Corp.  §  804;  Scott  v. 
Braekett.  89  Ind.  41S;  Carr  v.  State,  103 
Xnd.  548, 8  N.  B.  Bep.  876.  The  contention 
ot  the  appellant  to  tbe  etfeet  that  each 


property  holder  to  be  assessed  roust  be 
named  la  tbe  notice  cannot  be  suatained. 
It  would  be  difficult,  if  not  Iroposalble,  for 
the  board  ot  public  works,  in  a  large  ter- 
ritory to  be  drained,  covered  by  a  popu- 
lous city,  to  asriertaiu  the  names  of  all  per- 
sona owning  or  having  an  Interest  in  the 
property  to  be  asaessed.  The  requirement 
contended  for  by  the  appellant  has  never, 
tn  our  knowledge,  been  deemed  necessary. 
Tbe  notice  pmrlded  for  by  this  statute, 
and  the  opportunity  to  property  holders 
to  be  heard,  seem  to  us  to  be  ample  and 
wholly  unobjectionable.  It  seems  to  be  an 
admitted  fact  that  no  system  of  assess- 
ments for  local  improvements  can  be  de- 
^sed  which  will  bo  absolutely  perfect,  and 
which  will.  In  all  cases,  secure  perfect 
equality  and  exact  Justice.  The  most  that 
can  be  expected  is  that  a  system,  when  de- 
vised, sbf^l  approximate  as  nearly  as  may 
be  under  the  cIrcumBtauces  to  equality- 
proportionate  to  the  benefits  received 
among  those  to  be  assessed.  The  assump- 
tion by  the  appellant  that  the  statute  un- 
der immediate  consideration  creates  a 
system  which  Is  arbitrary,  unequal,  and 
unjust,  because  tbe  property  Is  not  as- 
sessed In  proportion  to  Ita  cash  value,  is. 
we  think,  erroneous.   If  all  the  property 
within  a  given  area  stands  In  equal  need 
of  drainage,  the  benefits  received  by  each 
parcel  of  equal  area  will  generally  be 
equal.  It  is  true  that  eome  property  of 
lees  value  tban  otber  property  in  tbe  same 
district  may  receive  greater  beneDt,  be- 
cause Its  small  value  may  arise  from  the 
dlfllculty  of  draining  It,  while  the  other 
property  may  be  more  valuable  because  it 
does  not  need  drainage.   But  where  all 
the  property  within  aglven  district  stands 
in  equul  need  of  drainage,  we  can  conceive 
ot  no  more  equitable  mode  ofaaseaslns 
the  benefits  derived  from  such  drainage 
than  to  assess  It  according  to  the  urea 
possessed  by  each  ownur.  Such  a  mode  of 
assessment  has  often  been  sustained  by 
the  conrts.   Upon  this  subject  Judge  Dil- 
lon says:  "Whether  tbe  expense  ot  mak- 
ing such  improvements  shall  be  paid  out 
of  the  general  treasury,  or  be  asseesed 
upon  theabntting  property,  orother  prop- 
erty specially  benefited,  and.  If  in  the  lat- 
ter mode,  whether  the  aKsesament  shall  be 
upon  all  property  found  to  be  benefited  or 
alone  upon  the  abuttera,  according  to 
frontage  or  according  to  the  area  ot  their 
lots.  Is.  according  to  the  present  weight  oC 
authority,  considered  to  be  a  qneaClon  ot 
legislative  expediency,  unlesa  there  Is  some 
special  restraining  constitutional  provl- 
Riun  upon  the  subject."   2  Dill. Mun.  Corp. 
752;  Id.  §  761.   In  the  case  nf  Johnson  v. 
uer.  (Mo.  Sup.)  21  S.  W.  Rep.  SOO,  an  as- 
sessment arcordlug  to  area,  and  without 
regard  to  value,  to  pay  the  benefits  de- 
rived from  the  construction  of  a  sewer, 
was  sustained.    This  system  ot  assess- 
ment was  also  sustained  In  the  following 
cases:   City  of  St.  Joseph  v.  Farrell,  (Mo. 
Sup.)  17  S.  W.  Rep.  497;  Wallace  v.  Shel- 
ton,  14  La.  Ann.  498;  McGehee  v.  Mathls, 
21  Ark.  40;  Dally  v.  Swope,  47  Misa.  367; 
City  of  St.  Louis  V.  Oeters.  36  Mo.  456. 
The  rase  of  Thomas  v.  tialn,  85  Mich.  165, 
seems  not  to  be  In  line  with  tbe  weight  of 
authority  upon  tbis  subject,  but  even  that 
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cam  does  not  bold  that  the  benefits  de- 
rived from  the  conatractlon  «>f  a  sewer 
may  not  ba  assessed  according  to  the  area 
of  the  lots  owned  by  those  benefited,  lo 
the  coarse  of  the  opinion  in  that  case  the 
learned  Judge  who  wrote  It  says:  "In 
what  has  bore  been  said  it  Is  not  Intended 
to  decide  or  to  Intimate  that  a  sewer  tax 
may  not,  under  some  clrcnmstunces,  be 
lawfnl,  thoQgb  apportioned  by  the  area 
or  the  lots  assessed."  The  statate  under 
cuDsIdHratinn  In  this  case  differs  widely 
from  the  statute  considered  In  the  case  of 
Thomas  T.  Gain,  supra.  In  our  opinion, 
the  KtatDte under  consideration  Is  not  sub- 
iect  to  the  constitutional  objections  urfted 
against  It  and  it  Is  a  valid  leglBlatlTe 
enactment.  It  follows  from  this  con- 
clusion that  the  circuit  conrt  did  not  err 
Id  suatatnlng  the  demurrer  of  the  appel* 
lees  to  the  appellant's  complaint  In  this 
case.  Judjrment  aflBrmed. 


(131  Ind.  066) 

In  re  USACH. 
(Supreme  Court  ot  Indians.  Jane  14,  1803.) 
ADHisnoK  TO  Bab— RioBts  ov  Woueit. 

1.  ConBt.  art.  7.  I  21.  and  Ber.  St  1881. 
i  902,  proTidioff  that  erery  person  of  good 
moral  character,  beine  a  TOter,  shall  be  enti- 
tled to  admission  to  tae  bar,  and  shall,  on  ap- 
Dlication,  be  admitted,  on  prescribed  eonditloQS, 
do  not  exclude  women  irom  the  practice  of 
law;  there  being  no  common-law  inhibition,  and 
it  being  prorided  by  Const,  art  1,  {  23,  that 
no  priTilegei  ahsll  do  granted  to  any  citlsra 
which  shul  not,  on  the  same  terms,  bekmg  to 
all  dtlsms. 

2.  There  bdos  no  rules  proTlded  for  the  ad- 
mission of  women  to  the  bar,  the  court  has 
power  to  prescribe  them. 

Appeal  from  circuit  court,  Qreene  coan- 
ty;  J.  C.  Briggs,  Jad|(e. 

Application  of  Antoinette  D.  Leach  for 
admission  tu  the  bar.  ApplleatiuD  de- 
nied. Petitluner  appeals.  BuTersed. 

John  8.  Baya,  for  appellant. 

HACKNEY,  J.  The  petitioner  made 
an  application  In  the  lower  court  for  ad- 
mission as  a  member  of  the  bar  of  said 
court,  to  practice  as  an  attorney  at  law 
therein.  The  special  finding  of  the  court 
discloses  that  the  petitioner,  a  citizen  of 
this  state.  Is  a  woman  over  the  a^e  of  21 
years,  and  of  good  moral  character;  that 
she  possesses  suflSclent  knowledge  of  the 
law  to  qualify  ber  to  practice  In  thecourts 
of  this  state;  and  that  she  sought  the  re- 
quired oath  as  a  member  of  said  bar.  Up- 
on the  facts  stated  the  court  found,  as  a 
i'onclusiun  of  law.  that  the  petitioner,  not 
belnsf  a  voter,  shonld  be  denied  such  ad- 
mlsraon.  The  appeal  herein  presents  the 
qneiition  of  the  correctness  of  this  conclu- 
sion. 

It  Is  said  that  the  lower  court  based  its 
conclURion  upon  section  21,  art.  7,  of  the 
state  constitution,  which  Is  as  follows: 
"Every  person  of  good  moral  character, 
being  a  voter,  shall  be  entitled  to  admis- 
sion to  practice  law  In  all  courts  of  jus- 
tice." In  addition  to  tbisprovlalon  of  the 
eonstltntlon,  the  legislature  has  enacted 
tliat  "every  "person  of  good  moral  charac- 
T^jE.nal3— 41 


ter,  being  a  voter,  on  appHeaflon,  shall  be 
admitted  to  practice  la  w  in  all  the  courts 

of  Justice,^  (Rev.  St.  1881,  SM2,)  and  pro- 
viding a  proeedurelneBtablishlngthe right 
of  such  persons  to  be  admitted  to  practice. 
It  will  be  observed  that  neither  theconstl- 
tution  nor  the  statute  Is  a  limitation  upon 
the  right  to  membership.  In  each  In* 
stance. as  far  as  we  hare  quoted,  the  right 
of  the  voter,  of  good  moral  character.  Is 
secored.  We  do  not  doubt  the  right,  by 
constitution  or  by  leglslatlre  enactment, 
to  prescribe  the  qualifications  necessary  to 
membership  In  the  legal  prufessinn,  and 
to  deHiie  the  method  of  securing  such 
membership;  but  what  we  now  maintain 
is  that,  from  neither  the  constitution  nor 
the  legislative  enactment,  do  we  Und  that 
women  are  excluded  from  such  member- 
ship. While  voters,  of  good  moral  char^ 
acter.  are  granted  admission,  upon  appli- 
cation and  proper  evidence,  thnre  is  no  de- 
nial of  Ruch  right  to  women,  if  the  right 
Is  not  denied  by  the  constitution  and  laws 
of  tbe  state,  we  should  next  inquire  if  it  Is 
denied  by  that  part  of  the  common  law 
made  by  the  constitution  a  part  of  the  law 
of  this  state.  We  have  searched  In  vain 
for  any  expression  from  the  common  law, 
excluding  women  from  the  profession  of 
the  law.  Custom  and  the  usages  of  West- 
minster Hall  granted  permission  to  men. 
Hume  of  the  early  statutes  of  England 
granted  the  privilege  to  men  who.  upon 
examination  by  the  Justices,  werefound  to 
he"guod  and  virtuous,  andof  good  fame." 
and  when  they  shonld  be  "sworn  well 
and  truly  to  serve  in  their  offices,  and  es- 
pecially that  they  makt)  no  snit  In  a  for- 
eign country."  But  the  letter  of  sucb 
statutes  did  not  exclude  women.  The 
custom  and  nsagee  of  Westminster  Uall 
were  Incident  to  tbe  prevailing  order  of 
society,— that  to  the  domestic  sphere,  on- 
ly, did  the  functions  of  womanhood  be- 
long; that  woman  had,  and  could  have, 
no  legal  existence,  apart  from  her  hus- 
band ;  that  she  could  not  engage  In  busi- 
ness on  ber  separate  account,  coald  make 
no  contract  without  the  consent  of  her 
husband;  that  her  se'parate  earnings  be- 
longed to  herhusband;  that  woman, from 
the  delicacy  of  her  nature,  was  unfitted 
for  the  activities  of  the  sphere  occupied 
by  men.  Such  of  these  fictions  as  became 
a  part  of  the  law  of  this  country  are  rap- 
idly disappearing,  and  few  if  any  of  them 
exist  in  Indiana.  It  need  not  be  consid- 
ered whether  we  have  adopted  the  cus- 
toms and  ussges  of  Westminster  Hall  as  a 
part  uf  our  common  law.  If  they  were 
tbe  incidents  of  these  fictions,  they  have 
vanished  with  the  flctions.  The  other 
learned  professions  of  this  stute  are  open 
alike  to  the  sexes.  There  is  no  reason 
for  an  exception  of  the  legal  profession. 
If  nature  has  endowed  woman  with  wis- 
dom. If  our  colleges  have  given  her  educa- 
tion, If  her  enerxy  and  diligence  have  led 
ber  to  a  knowledge  of  the  law.  and  if  her 
ambition  directs  her  to  adopt  the  profes- 
Rion.  shall  it  be  said  that  forgotten  fic- 
tions must  bar  the  door  against  her? 
Whatever  the  objections  of  the  common 
law  of  England,  there  Is  a  law  higher  la 
this  cotmtry,  and  better  suited  to  the 
rigbts  and  mbertiee  of  American  dtlMns, 
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—tbat  law  which  accords  to  every  citUeo 
the  natural  right  to  gain  a  livelihood  by 
Intelligence,  honesty,  and  indostry  in  the 
arts,  toe  Bclences.  the  professions,  or  oth- 
er vocations.  This  right  may  not,  ol 
conrRe.  bepnrsaed  in  violation  of  law,  but 
muHt  be  held  to  exist  as  long  as  nut  for- 
bidden by  law.  We  are  nut  nnmtndful 
that  other  states— notably,  Illinois,  Wis- 
consin, Oregon,  Maryland,  and  Mausauhu- 
aetts— hare  held  that.  In  the  absence  of  an 
express  grant  of  the  privilege,  It  may  not 
be  conferred  npon  women.  In  some  in- 
stances the  holding  has  been  apon  cunsll- 
tutlunal  provisions  unlike  that  of  this 
state,  and  In  others  upon  what  we  are 
constrained  to  believe  au  erroneous  recog- 
ultion  of  a  supposed  common-law  luhibl- 
tlon.  However,  each  of  the  states  named 
made  haste  to  create  by  legislation  the 
right  which  tt  was  supposed  was  forbid- 
den by  the  common  law,  and  thereby  rec- 
ognized the  progress  of  American  women 
beyond  the  narrow  limits  prescribed  In 
Westminster  Hall.  As  was  said  by  the 
supreme  court  of  the  United  States  in 
Cummings  v.  Miasouri,  4  Wall.  S2l :  "The 
theory  upon  which  oar  political  institu- 
tions rest  is  that  all  men  have  certain  in- 
alienable rights;  that  among  these  are 
life,  liberty,  and  the  pursuit  of  happiness; 
and  Chat  in  the  pursuit  of  happlnifse  all 
avocations,  all  honors,  all  positions,  are 
alike  open  to  every  one,  and  that  in  the 
protection  of  these  rights  all  are  equal 
before  the  law."  Before  the  law  thlsr^ht 
to  a  choice  nf  avocations  cannot  be  said 
to  be  denied,  or  intended  to  be  abridged, 
on  account  of  sex.  Certainly  the  framers 
of  our  constitution  intended  no  such  re- 
sult, and  surely  the  leglRlatureentertained 
nosnch  purpose.  Instead  of  such  results 
bavlDff  been  Intended  in  this  state,  we 
dnd  the  constitution  declaring  that  each 
rights  are  inalienable.  Article  1,  §  1. 
Bearing  In  mind  these  Inalienable  rlgbts, 
it  Is  not  possible  for  us  to  believe  that  the 
constltntiun  was  adopted,  and  the  legle- 
latlon  enacted,  in  reliance  upon  any  sup- 
posed rale  of  the  common  law  whlt-h 
would  exclude  women  from  theenjoynient 
of  any  of  such  rights.  We  caonut  believe 
that  the  law  of  thle  state  was  Intended, 
by  fixing  the  qaalifluatlon  tor  legitimate 
avocations  of  one  class  of  citizens,  to 
entirely  exclude  another  class.  The  con- 
stitution of  the  United  States  provides 
that  "no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
ImmoDlttes  of  a  citisen."  Our  constltn- 
tlon  and  lawa  were  enacted,  presumably. 
In  obedience  to  this  command  of  the  feder- 
al constitution.  If  not  In  dlst-egard  of  this 
command,  we  cannot  presume  tbat  it  was 
Intended  to  prescribe  a  qnaliflcatlou  for 
the  admission  of  men,  and  to  enforce  the 
supposed  rules  uf  the  common  law  for  the 
exclusion  n(  women,  thereby  abridging 
their  privllegeRas  cltfzeuB.  Instead  of  any 
such  dlsrcgfird  for  the  rights  of  citizens, 
we  Und  that  the  state  constitution  (arti- 
cle 1.  §  23)  provides  that  "  the  general  as- 
senibly  shall  not  grant  to  any  citizen,  or 
class  ol  citlzena,  privileges  or  Immunities 
which,  upon  the  same  terma.  shall  not 
equally  belong  to  all  citlienn."  Cltlzen- 
Bbip  belongs  to  women,  and  It  will  not  be 


denied  that  they  are  within  the  letter  and 
the  spirit  of  this  provision.  We  donotcit* 
these  provisions  of  the  federal  and  state 
constitutions  for  the  purpose  of  estab- 
lishing conflict,  nor  for  the  purpose  of  giv- 
ing them  new  Interpretation,  but  for  the 
purpose  of  exhibiting  the  fallacy  of  that 
contention  which  holds  the  absence  of 
legletatlou  securing  the  right  of  women 
to  practice  in  courts  of  Justtre  as  disclos- 
lug  the  reliance  of  the  legislature  upon 
common-law  rules  excluding  her  from  so 
practicing.  The  fact  that  the  framers  o( 
the  constitution,  or  the  legislators,  in 
enacting  our  statute,  did  not  anticipate  a 
condition  of  society  when  women  might 
desire  to  enter  the  profession  of  law  for 
a  livelihood  cannot  prevail  as  against 
their  right  to  do  so  independently  of  ei- 
ther. As  said  by  the  snpreme  court  of 
Connecticut,  In  considering  this  question  : 
"If  we  hold  that  the  couatructlon  of  the 
statute  Is  to  be  determined  by  the  admit- 
ted fact  that  its  application  to  women 
was  not  In  the  minds  of  the  legislators 
when  It  was  passed,  where  shall  we  draw 
The  line?  AH  progress  Id  nodal  matters 
is  gradual.  We  passalmostlmperceptibly 
from  a  state  of  public  opinion  that  utterly 
condemns  some  coarse  of  actlou  to  one 
that  strongly  approves  It.  At  what  point: 
In  the  history  of  this  change  shall  we  re- 
gard a  statute,  the  construction  of  which 
is  to  be  affected  bv  It,  as  passed  in  contena- 
platlon  of  It?"  In  re  Hall,  SO  Conn.  131. 
Our  position  la  not  that  theconstltatlonal 
and  legislative  grantsof  powerto  practice 
were  adopted  with  a  view  to  Including 
women,  but  that  such  prorislon  simply 
affirmed  the  ri^litof  the  voter,  wlthuut 
eren  an  implied  denial  of  It  to  women. 
Whatever  dlsat^llltles  existed  as  to  mar- 
ried women,  nnder  the  common  law,  they 
did  not  aflect  the  rights  of  unmarried  wo- 
men ;  and  now  that  married  women  are 
under  no  legal  disahtllty,  in  this  state,  as 
to  the  choice  of  honorable  pursuits,  both 
are  to  be  considered  as  occupying  the 
same  position  before  the  law.  The  fact 
that  neither  has  chosen  the  legal  profes- 
sion before,  in  this  state,  Is  no  reason  lor 
holding  that  neither  mny  do  so;  and, 
as  further  said  In  the  case  last  qaoted 
from:  "We  are  not  to  forgot  that  all 
statutes  are  to  he  construed,  so  far  as 
possible,  Infavorof  equality  of  rights.  All 
restrictions  upon  human  liberty,  all  claims 
for  special  privllegeB,  are  to  be  regarded 
as  having  the  presumption  of  law  against 
them,  and  as  standing  upon  their  defense, 
and  can  be  sustained,  If  at  all,  by  valid 
legislntlon,  only  by  the  clear  expresshin 
or  clear  InipHcatlon  of  the  law."  In  Re 
Thomas,  27  Pac.  Rep.  707,  the  supreme 
court  of  Colorado  held  that, In  the  absence 
uf  any  statutory  or  constitutional  Inhibi- 
tion, women  are  entitled  to  practice  In  the 
courtA  of  Justice. 

Since  the  constltntlon  and  the  acts  of 
the  legislature  admit  voters  upon  condi- 
tions prescribed,  and  since  we  hold  that 
women  may  mcelve  admission  to  the  bar. 
It  may  be  Important  to  Inquire,  by  what 
rule  of  qualification  shall  women  be  admit- 
ted? Under  oar  constltutluo.  Judicial 
power  In  vested  In  the  courts;  and  as  at- 
torneys are  officers  of  the  coart»  are  sub- 
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Ject  to  the  ralea  of  practice  In  the  court, 
and  owe  to  the  coart  aduilttlug  ttieui  a 
proper  degree  of  reutltuUe,  the  power  ex- 
lets,  aa  one  of  the  Inherent  privileKefi  of 
the  coort,  and  aa  necessarily  Incident  to 
ItB  cuDtrnl  over  the  membemhlp  or  its  bar. 
to  prescribe  all  reasonable  rules  tor  the 
ad  mission  of  persons  desiring  to  practice ; 
■ueh  rales,  of  course,  not  conflietlnff  with 
the  constitution  and  laws  of  the  state. 
Ho  far,  therefore,  as  to  the  admission  of 
women,  it  Is  the  privilege  of  the  court  to 

Erescrlbe  such  rules  as  to  character  and 
earning  as  may  be  deemed  proper.  We 
conclude  that  the  circuit  court  erred  In  re- 
fusing the  appeDant  admission  to  the  bar 
of  eatd  court,  and  the  Judgment  thereof  Is 
rerersed,  with  Instructions  to  restate  Its 
conclusions  of  law,  and  tor  furthur  pro- 
ceedings lu  accordance  with  this  opinion. 


(7  Ind.  App.  407) 

MIDLAND  BT.  CO.  t.  QASCHO  et  aL 

(Antdlate  Oonrt  of  Indiana.  June  23,  1896.) 

Railhoad  Companies— Pailube  to  Fescb  Teack3 
— Ebbction  Of  Fexce  bt  Laxdowxes — Actios 

TO  RbCOTBR  EXPBKSB  —  StJFIICIBXCT  OF  COK- 

1.  In'  an  action  by  landowners  against  a 
railroad  cnmpaoy  to  recover  the  expense  of 
fencing  Its  right  of  way,  which  defendant  had 
£dled  to  fence  as  provided  by  Act  April  13, 
1885,  a  complaint  which  alleges  that  plaintiffs 
gave  written  notice  to  d^endant  of  their  in- 
tentiiHi  to  eater  on  said  lands  to  fence  the  same 
is  sufficient  on  demurrer,  under  section  2  of 
SQch  act,  (Elliott's  Supp.  fi  1078,)  which  pro- 
rides  that  such  notice  shall  be  served  on  '^the 
nearest  ^ight  receiving  and  shipping  agent 
employed  by  the  company  or  person  controlling 
and  operating  said  railroad." 

2.  Where  the  only  question  presented  arises 
from  the  action  of  the  court  in  ovenrnling  a 
demurrer  to  the  complaint,  and  such  notice  is 
not  a  part  of  the  complaint,  and  is  not  an 
ciiiiblt  thereto,  the  question  whether  the  service 
of  the  notice  by  reading  merely,  as  sbowo  by 
the  return  thereon,  is  a  serving  of  a  written 
notice,  is  not  presented. 

a  Act  April  13,  1885,  |  1,  (Elliott's  Snpp. 
f  1077,)  requires  railroad  companies  to  fence 
th^  tracks  witbin  certain  specified  times, 
'"provided"  that  they  need  not  fence  such  tracks 
through  unimproved  lands,  etc.  Held  that,  in 
an  action  landowners  against  a  railroad  com- 
pany to  recover  the  expense  of  fencing  Its  tracks 
where  it  had  failed  to  fence,  the  com^sJnt  need 
not  negative  the  proviso  which  relieves  defoid- 
ant  from  fencing,  as  it  is  a  mattw  of  defense 
for  the  company. 

4.  An  allegation  that  the  road  was  not 
fenced  when  such  act  requiriog  railroad  com- 
panies to  fence  their  tracks  was  passed,  and 
tliat  tdttx  the  act  was  passed  defendant  failed 
to  fence  its  track,  sufficiently  shows  that  the 
road  was  not  fenced  at  the  time  notice  was 
served  on  the  company. 

5.  Where  such  complaint  avers  that  de- 
fendant bad  owned  and  operated  its  line  at 
railroad  through  the  county  in  which  the  land 
is  situated  for  several  years  past,  It  sufficiently 
shows  the  completion  of  the  road  more  than  12 
months  prior  to  the  service  of  the  notice  as 
required  by  snch  act. 

6.  Under  Rev.  St.  1881,  {  876,  providing 
that  in  the  constructicm  of  a  pleading  for  the 
purpose  of  determining  its  effect  its  allegations 
shall  be  liberally  construed,  with  a  view  to 
snbstantial  justice  between  the  parties,  the 
complaint  In  such  action  cannot  receive  a 
strict  and  todinioal  oonstmctloii. 
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Appeal  from  circuit  court,  Hamilton 
county ;  D.  Mose,  Special  Judge. 

Action  by  Henry  Gascho  and  others 
against  the  Midland  Hallway  Company  to 
recover  the  expenne  of  fencing  defendant's 
right  of  way  at  a  place  where  defendant 
failed  to  fence.  From  a  judgment  for 
plalutlffs,  defeadant  appeals.  Affirmed. 

W.  R.  Crawford,  for  appellant.  Shirts 
&  Kll bourne,  for  appellees. 

GAVIN,  O.  J.  This  was  an  action 
brought  by  appellees  to  recover  the  ex- 
Itense  of  building  a  fence  along  appellant's 
road,  which  ran  through  their  land.  Tbe 
only  question  presented  la  that  tbe  court 
erred  In  overruling  tbe  demurrer  to  the 
complaint.  The  complaint  was  filed  July 
15, 1891,  and  alleges  that  the  appellant,  a 
duly-organlced  corporation,  had  for  sever- 
al years  last  past  owned  and  operated  Us 
Due  of  railroad  through  the  county  of 
Hamilton,  In  said  state,  and  owned  and 
operated  It  at  the  time  of  the  commence* 
meat  of  the  action;  that  tbe  appellem 
were,  and  for  many  years  had  been,  tbe 
owners  In  fue  simple  of  certain  tillable 
lande  in  said  Hamilton  county,  describing 
them;  that  said  railroad  track  was  laid 
out  across  and  over  and  upon  aald  land ; 
that  said  company's  r«>ad  had  been  built 
thereon  and  was  then  being  operated  by 
said  company;  that  the  right  of  way 
over  and  upon  said  land  had  not  been 
fenced  when  the  act  approved  April  18 
1885,  was  passed,  and  that  after  tbe  pas- 
sage of  said  act  said  railroad  company 
failed  and  refused  to  fence  said  right  of 
way;  that  on  the  23d  of  September,  1890, 
the  appellees  gave  notice  to  said  railroad 
company,  in  writing,  of  their  Intention  to 
enter  upon  said  lande  for  tbe  purpose  of 
fencing  the  same,  which  notice  was  duly 
served  by  tbe  sheriH  of  said  county.  It  Is 
further  alleged  that  appellees  atturwards 
built  a  proper  fence,  and  duly  served  a 
sworn  and  Itemized  statement  of  the  ex- 
pense thereof  upon  appellant's  agent,  and 
demanded  payment  thereof  more  than  60 
days  prior  to  tbe  commencement  of  tbe 
suit,  and  payment  had  been  refused,  etc. 
The  complaint  Is  based  npon  tbe  act  of 
April  13,  ^Sf*^,  of  which  section  1,  being 
section  1077,  Klllott'a  Supp.,  provides  " that 
any  railroad  corporation,  lessee,  or  aa- 
slguee,  or  receiver,  or  other  person  nr  cor- 
poration, running,  controlling  or  operat- 
ing, or  that  may  hereafter  construct,  bnlld, 
run,  control  or  operate  any  railroad  Into 
or  through  thin  state,  sbnll,  within  twelve 
months  from  the  day  of  taking  effect  of 
this  act,  as  to  those  already  completed, 
and  within  twelve  months  from  the  date 
of  the  construction  and  completion  of  any 
pert  of  a  line  of  road  hereafter  construct- 
ed, erect,  build,  construct  and  thereafter 
maintain  fences,  which  may  be  construct- 
ed of  barbed  wire,  ou  both  sides  of  such 
railroad  throughout  tbe  entire  length, 
completed  within  the  state  of  Indiana, 
sufficient,  »  •  •  provided,  however, 
that  such  railroad  corporation  or  other 
person  operating  tbe  same  shall  not  he  re- 
quired to  fence  such  railroad  track  through 
unimproved  and  unlnclosed  lands,  and  the 
provisions  ol  this  act  shall  not  apply  to 
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■nch  partM  and  portions  at  any  waeb  rail- 
road wblch  ruQB  tbrougb  nulmproved  and 
nnlnclosed  lands,  but  when  sacb  lands  be- 
come Improved  and  Inclosed  on  tbree sides, 
the  same  shall  api^,  and  Boch  railroad 
corporation  or  person  operating  the  same 
shall  be  required  to  fence  the  same  under 
the  provlsiuDH  ut  this  act  within  six 
months  from  the  date  of  such  iucluHure.'* 
ThefollowlDK  section,  107S,  provides  that 
If  the  conipanr  falls  to  fence  as  required 
above,  tbe  landowner  shall  have  the  right 
(after  giving  liO  days'  outlce,  in  writing,  of 
bis  Intention  ao  to  do,  to  be  served  npou 
the  neareat  freight  reeelTlnjc  and  shipping 
agent  employed  by  tbe  company  or  per- 
son controlling  and  operating  aald  rail- 
road) to  enter  on  tbe  right  of  way,  and 
build  the  fence.  After  proper  demand  and 
refusal  by  tbe  company  to  pay,  tbe  land- 
owner may  sue  tbe  company  as  has  been 
done  here.  The  several  objections  to  tbe 
complaint  urged  by  appellant  will  be  con- 
sidered iu  their  order  of  presentment. 

This  statute  is  not  to  be  regarded  as 
ppnal,  but  as  remedial,  In  Its  nature;  and 
Is  therefore  entitled  to  a  liberal  construc- 
tion in  favor  of  the  accomplishment  of  the 
object  Bought,— the  fencing  of  the  right  of 
way,  and  the  protection  thereby  of  both 
tbe  farmerB  and  the  traveling  public. 
Such  a  construction,  howerer,  by  no 
means  dispenses  with,  bat  requires,  a  sub- 
stantial compliance  with  tbe  statute. 

It  is  objected  that  tbe  complaint  does 
not  show  notice  given  to  the  nearest 
agent  of  the  company.  The  allegation  Is 
that  they  gave  written  notice  to  the  rail- 
road company,  which  was  duly  served  by 
thesheriff  of  the  county.  This  allegation 
we  deem  sufficient  on  demurrer.  If  appel- 
lant desired  that  It  be  made  more  definite 
and  particular.  Its  remedy  was  by  a 
motion  to  make  morespeciflc.  The  actiun 
iB  not  founded  npon  the  notice  ao}*  more 
than  an  action  fur  posHesslun  of  realty  by 
a  landlord  is  founded  upon  the  notice  to 
racate.  The  notice  was  therefore  neither 
a  necessary  nor  a  proper  exhibit  to  tbe 
complaint.  Although  the  notice  Is  copied 
in  the  record,  it  does  not  even  purport  to 
be  a  part  ol  the  complaint.  Tbe  question 
urged  by  couusel.  that  tbe  return  to  tbe 
notice  showB  a  service  by  reading  merely, 
which,  as  he  arges.  would  not  be  serving 
a  wrttten  notice.  Is  not  preaeoted.  We 
are  required  to  consider  the  complaint  on- 
ly, and  this  alleges  that  appellees  did  give 
a  written  notice. 

It  was  unnecessary  for  appellees  In  their 
complaint  to  negative  tbe  proviso  wblch 
rellevKB  tbe  company  where  the  land  Is 
nnlnclosed.  By  the  first  part  of  the  stat- 
nts  tbe  right  to  require  a  fence  Is  given 
generally  aitd  absolutely.  By  tbe  subse- 
quent clause  a  proviso  la  added  for  the 
beneOt  of  tbe  company.  It  Is  for  the 
company,  as  matter  of  defense,  to  bring 
Itself  within  this  proviso.  In  section  202, 
BIi8B,Code  PI.,  this  rule  Islalddown;  "So, 
Id  an  action  npon  a  penal  statute,  H  the 
proviso  be  In  a  separate  section,  or  a 
snhstantlve  clanse,  it  Is  matter  of  defense, 
and  should  be  left  to  the  other  party. 
*  *  *  But  when  there  is  a  clause  for  the 
benefit  of  the  pleader,  and  atterwards  fol- 
lows a  proviso  whlob  Is  against  blm,  he 
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shall  plead  the  clanse,  and  leave  It  to  hia 
adversary  to  show  the  proviso.**  This 

f rinclple  Is  santalned  by  Hewitt  v.  State, 
21  Ind.  245.  23  N.  E.  Rep.  83;  Stater. 
Maddox.  74  Ind.  105.  The  ease  of  Railway 
Co.  T.  Lannert,  1  Ind.  App.  103,  27  N.  E. 
Bep.  824,  does  not  touch  upon  thfa  propo- 
sltloa.  The  allegation  that  theruad  was 
not   fenced  when  the   act   of  1885  was 

f>asBed,  and  that,  after  its  paseagR,  appel- 
ant failed  to  fence  It,  Is  sumclent  to  show 
that  the  road  was  not  fenced  at  the  time 
of  giving  the  notice. 

The  averment  that  appellant  bad  owned 
and  operated  Jts  line  of  railroad  through 
the  county  uf  Hamilton  for  several  years 
past  shows  sufficiently  the  completion  of 
the  road  for  more  than  12  months  prior  to 
serving  the  notice. 

Counsel  forappellant  Insists  atrenaonsly 
on  a  strict  and  technical  constraction  of 
this  complaint.  Our  statuteB,  however, 
(eectlon  876.  Rev.  St.  1881,)  oootaln  this 
provision:  "In  tbe  construction  of  & 
pleading,  for  the  purpose  of  determlnlDe 
its  etfect,  its  allegations  shall  be  Ittwrally 
construed  with  a  view  to  substantial  Jus- 
tice between  the  parties."  Keeping  this 
object  in  view,  we  have  examined  all  tbe 
objections  to  tbe  complaint  preseated  bj 
connsel.  and  du  not  find  it  subject  to  any 
of  them.  J ndgment  afflrmed. 

DAVIS.  J.,  did  not  participate  In  thiede- 
ctalon. 

(7  Ind.  Ani.  (Q 
STORMS  V.  tiBMON. 
(AppeUate  Court  of  Indiana.  June  22.  1893.1 

ACTIOK  rOK  SBRVICBB — SUrFIOIBNOT  OF  EVIDEXCS 

— UXCESSIVB  DaHAOBB  COHFBTBNCT  OF  WiT- 

aSBB. 

1.  Id  an  action  for  snrlcea,  there  was  eri- 
dence  that  plaintiff  and  her  husband  took  de- 
fendant's father  to  board;  that  he  became  af- 
flicted with  a  gangrenous  foot;  and  that,  on  de- 
fendant's promise  to  pay  her  what  it  was  rea- 
aonabl;  worth,  plaintiff  nursed  and  waited  on 
the  patient  for  about  three  weeks,  and  prov  ided 
for  him  until  hia  death.  Bftd,  that  a  verdict 
for  $125  is  not  excessive,  though  piaiatiif  was 
not  a  trained  norae,  and  was  without  anj  other 
experience  than  that  which  eomea  to  the  AXtx- 
age  woman.  86  years  of  age. 

2.  It  was  not  error  to  perndt  plalntifr,  aft- 
«t  describing  the  servtees  rendwed,  to  testifr 
as  to  their  value. 

5.  Nor  was  It  error  to  permit  pl^ntifTs 
hnaband,  after  detailing  tihe  character  of  tbe 
services,  and  the  extent  to  which  they  were  re- 
paired, to  testify  to  their  value,  against  the  olv 
jection  that  "the  witness  has  not  shown  aur 
special  linoi)rledge  on  the  aubject" 

4.  In  such  case  it  Is  Dot  necessary  that  a 
witness  should  be  an  expert,  to  enable  him  to 
testify  to  the  value  of  such  services,  the  w^ght 
of  his  testimony  being  for  the  jnry. 

6.  Where  a  party  is  not  prevented  from 
making  an  objection  to  a  qneetion  at  the  vofer 
time,  and  the  question  indicates  tbe  Hobject- 
matter,  an  objection  made  after  a  responnve 
answer  is  given,  by  a  motion  to  strike  oat  the 
answer,  is  unavailing. 

6.  Where  evidence  is  ruled  out  the  rnlinc 
will  not  be  held  erroneous  merely  becanse  th* 
objection  on  which  it  was  ^eluded  was  too 
gmeral  to  have  raised  any  qaestion  on  behalf 
of  the  objector,  had  ids  objection  beoi  over- 
ruled. 

7.  In  snch  action  it  was  not  OTor  to  admit 
evideuce  as  to  the  condition  vt  plaintifrs  house 
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after  flie  patlenf  i  death,  nascn  of  Us  iid> 
nees,  and  the  work  teqalced  to  lestore  it  to  a 
habitable  condition. 

Appeal  frum  circuit  court.  MoDtffomery 
county;  J.  F.  Haroey,  Judse. 

Action  by  Sarah  C.  Lemon  against  Em- 
ma Storms  for  serrfcea  in  nurslag  and  at- 
tending: defendant's  father  daring  tiia  luat 
sickness.  From  a  judgment  eutnretl  oa 
the  verdict  of  a  jury  In  favor  of  plaintiff, 
tor  f  125,  defendant  appeals.  AfSrmed. 

D.  C.  Wilson  and  R.  P.  DarldBon,  for  ap- 
pellant. F.  M.  Goldaberry  and  Crane  & 
Anderaon,  tor  appellee. 

OAVIN,  C.  J.  Appellee  aaeci  appellant 
for  work  and  labor  performed,  at  her  re- 
qaeet.  In  naralng  and  attending  opon  the 
appellant's  father  durinff  his  last  slckuees. 
A  motion  for  a  new  trial  raises  thn  only 
qoeetlon  In  this  court.  The  causes  for  the 
motion  are— Fimt,  that  the  amount  of 
tbereeoTery  Isexceealre;  second,  tbat  the 
verdlet  la  not  anstalned  by  tbe  evidence. 

Appellee's  evidence  tends  to  prove  that 
appellee  and  her  husband  were  living  as 
tenants  on  appellant's  farm,  and  took 
ber  lather  to  board.  Be  became  afflicted 
with  a  gangrenous  complaint,  which  first 
attacked  bin  toe,  and  worked  upward  up- 
on his  loot  and  Hub,  canslng  It  to  decay 
and  alongb  off;  emitting  most  foul,  and 
almost  unbearable,  odors,  and  oftentimes 
mqalrtng  exceedingly  frequent  rebanda- 
ging.  Appellee,  upon  appellant's  prnmlse 
to  pay  ber  what  It  was  reasonably  worth, 
cared  for  and  waited  on  the  patient  for 
about  three  weeks*  asslstlog  blm  In  tbe 
oparations  of  nature,  dressing  bin  foot, 
and  In  idl  ways  providing  for  blm.  The 
work  required  was  most  disagreeable,  and 
attended  with  some  hazard.  The  pain 
snlTered  by  tbe  patient  was  so  severeas  to 
cause  him  to  tear  off  tbe  bandages,  and 
also  tbe  flesh  from  tbe  foot.  One  of  tbe 
neigbbors  teatlfled  tbat  the  steneb  per- 
meated tbe  whole  bouse,  and,  upon  tbe 
night  he  died,  neighbors  sitting  on  the 
lotaide  of  the  house  were  compelled  to 
more  around,  as  the  wind  changed,  to 
avoid  the  odors  coming  from  the  bouse. 
WithoQt  going  further  Into  details,  we  are 
of  opinion  that  there  was  evidence  to  sap- 

f»ort  the  flndlng,  and  also  to  Justify  tbe 
ury  In  allowing  tbe  sum  given,  although 
appellee  was  not  a  trained  nurse,  and 
was  without  any  other  experience  than 
comes  Into  the  life  of  the  aTera^e  woman 
who  has  arrived  at  the  age  of  S6. 

Several  obiectlons  are  presented,  arfslog 
opon  tbe  lotrodnrtlon  ot  tbe  evidence, 
wblcb  we  aill  consider. 

There  waa  no  error  In  permitting  appel- 
lee to  testify  as  to  the  value  of  ber  serv- 
ices, after  she  bad  described  them  to  the 
Jury.  It  is  said  in  Mercer  v.  Vose,  67  N. 
V.  56:  "I  can  conceive  ot  no  case  where 
one  who  has  himself  rendered  a  service  to 
another  will  not  himself  be  competent  to 
give  evidence  as  to  Its  value.  Knowing 
tbe  precise  natupp  of  tbe  service  rendered, 
be  must  have  some  knowledge  oflts  value, 
and  be  Is  thus  competent  to  give  his  opin- 
ion. It  may  not  be  worth  much.  Its 
welgtat.  however,  is  for  tbe  jury. " 
Appellee's  husband  was  permitted  to 


teetify  as  to  the  value  ot  ber  servlcee. 
Tbe  objection  made  tliereto  In  the  court 
below,  which  is  tbe  only  one  to  be  consid- 
ered here,  was  tbat  "tbe  witness  has  not 
shown  any  special  knowledge  on  the  sub- 
ject." He  had  recounted  In  detail  the 
character  of  the  services  rendered,  and  the 
extent  to  wblcb  they  were  required.  It 
was,  perbape,  intended  to  raise  by  tbe  ob- 
jection theqnestlou  as  to  whether  wttueas 
had  shown  such  a  knowledge  of  values  ot 
such  services  as  to  render  blm  competent 
to  testify  thereto.  Tbe  services  rendered 
by  appellee  did  not  pretend  to  be  those  of 
a  proiessifloal  trained  nurse,  of  unusual 
skill  and  capacity.  Hbe  was  merely  an 
ordinary  farmer's  wife,  with  sncb  skill 
and  capacity  and  experience  in  sieknesa  as 
ordinarily  belong  to  an  average  woman. 
There  was  no  claim  for  special  skill  and 
training,  but  almply  for  reasonable  com- 
pensation, taking  into  consideration  the 
character  and  amount  ot  the  service  per- 
formed. It  was  not  necessary  tbat  one 
should  be  an  expert,  and  have  special  ex- 
perience, to  enable  him  tobe  competent  as 
a  witness.  Every  man  who  has  arrived 
at  years  of  maturity  must,  in  the  course 
of  nature,  have  had  more  or  less  experience 
in  caring  for  tbe  sick,  or  seeing  It  done; 
and  when  one  has  seen  such  services,  as 
they  are  being  rendered,  he  Is  competent 
to  give  the  facts,  and  then  his  opinion  as 
to  tbe  value  r>f  such  services,  the  weight 
to  be  given  to  the  opinion  being  deter- 
mined by  thdjury.  In  many  Instances,  be- 
fore a  witness  can  give  an  opinion,  he 
must  be  shown  to  have  some  special  apt- 
itude, skill,  or  knowledge  of  tbe  subject; 
but  there  are  some  things  eomlng  ordina- 
rily within  the  observation  ot  all  man,  as 
to  which  any  man  will  be  entitled  to 
give  his  opinion.  Thus,  opinions  as  to 
time,  speed  of  ordinary  moving  objects, 
and  distances,  are  received  without  any 
proof  of  special  knowledge  or  skill  on  tbe 
part  of  witnesses.  In  1  Oreenl.  Ev.  S  440. 
note,  it  is  said:  "So  ssto  tbe  marketa- 
ble condition  and  value  of  property,  and 
many  other  queetlons  where  It  isnot  prac- 
ticable to  give  more  definite  knowledge, 
opinions  are  received.  In  some  cases 
these  opinions  must  come  from  experts, 
who  have  acquired  special  skill  in  detect- 
ing tbe  connection  between  certain  exter- 
nal symptoms  and  their  latent  causes; 
and  in  other  cases  all  persons  are  supposed 
to  have  such  knowledge  and  experience 
as  to  entitle  their  opinluns  to  be  weighed 
bythejury."  **It  has  been  held  that  no 
question  of  science  is  Involved,  and  that  a 
person  need  not  be  an  expert  to  give  an 
opinion  as  to  a  moving  train."  Railroad 
Go.  V.  Jones,  108  Ind.  651. 0  N.  £.  Rep.  476; 
Baliroad  Co.  v.  Van  Steinburg.  17  Mich. 99. 
"The  rule  Is  well  settled  tbat  upon  ques- 
tions of  value  the  opinions  of  ordinary 
witnessPB  may  be  received."  Grave  v. 
Pemberton.  SInd.  App.  78,29  N.  E.  Bep. 
177.  The  court  says  in  Holton  v.  Board, 
etc.,  55  Ind.  194:  **But  tbe  rule  is  tbat 
any  witness  wbo  knows  the  facts  person- 
ally may  give  an  opinion,  stating  also  the 
tacts  upon  wblcb  he  bases  the  opinion." 
Many  facts  were  given  by  the  witness, 
and  no  objection  was  made  in  the  court 
bdow  upon  thegroaad  that  the  opinion 
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Bonght  was  not  limited  to  tbe'  facte  reclt> 
ed.  Turnpike  Co.  v.  Andrews,  102  Ind. 
13S.I  N.E.Bep.3f4.  In  CtiaiuneaBr.Cbam- 
neaa.  fiS  Ind.aoi.it  la  aald:  "The  appel- 
lant complains  becanse  tbe  conrt,  over  bla 
objection,  allowed  certain  witnesaea,  who 
were  not  experts,  to  teatify  as  to  the  ralae 
of  board.  There  ia  no  error  In  tliia.  It 
does  not  require  a  knowledge  uf  any  par- 
ticular science,  art,  or  skill  to  testify  as  to 
the  value  uf  board."  In  Board  v.  Cbam- 
bera,  75  Ind.  409,  the  court  says  concern- 
tng  tbe  evidence  of  certain  physicians: 
"They  may  have  bad  aorae  knowledge  of 
tbe  valne  of  sncb  serrlcea,  without  know- 
ing anything  at  all  about  what  others 
were  charging  for  like  services."  This 
principle,  that  some  matters  are  of  such 
ordinary  and  common  occurrence  that 
all  men  will  be  presumed  to  have  aome 
knowledge  thereof.  Is  supported  by  au- 
thoritiea  outside  of  our  own  state.  In 
atate  V.  Johnson,  1  Mo.  App.  219.  we  and 
this  statement:  "No  rule  requires  any 
eitecial  quallflnatlon  of  an  expert  to  esti- 
mate the  value  of  household  goods  in 
common  use."  In  Tubbs  v.  Garrison,  6H 
Iowa,  44,25  N.  W.  Bep.  921,  the  plaintiff 
and  bla  wife  testified  tutbeTalneof  certain 
household  goods.  To  the  objection  to 
their  evidence  tbe  court  responds:  "It  Is 
insisted,  to  be  sure,  that  they  were  not 
competent  witnesses  because  It  did  not 
appear  that  they  were  acquainted  with 
the  valne  of  sncb  property.  But  the  prop- 
erty was  ordinary  household  goods.  It 
was  ancta  as  all  houaehulders  were  ac- 
customed tu  buy;  and,  while  they  may 
not  be  the  best  Jndges  of  tbe  ralue,  we 
think  tbey  may  be  presumed  to  have  such 
knowledge  upon  the  subject  as  to  render 
them  competent  to  testily  upon  it."  Con- 
cerning the  value  of  a  gun,  the  supreme 
court  of  Mississippi  says  in  Cooper  t. 
State, 58  MIas.89:  '^In  the  natureof  tbiaga. 
the  value  of  this  aort  of  property,  in  sncb 
common  use,  ran  be  estimated  by  almost 
every  person  In  the  comraunity.  It  is  not 
like  paintings  or  precious  stones,  of  wblch 
experts  alone  can  form  an  intelligent  Judg- 
ment, but  Is  rather  like  that  class  of 
merobandlae  and  commodities,  of  the 
value  of  wblch  most  persons  have  knowl- 
edge.'* In  Bitter  V.  Daniels,  47  Mich.  617. 
11  N.  W.  Rep.  409.  It  was  held  competent 
tu  prove  the  valne  of  a  man's  services  by 
three  wltnraaes.  fur  two  of  whom  he  bad 
worked,  and  one  of  whom  had  worked 
with  him.  Similar  objections  are  urged 
as  to  other  evidence  Introduced;  but  un- 
der the  law,  as  we  have  found  It  to  exist, 
we  are  of  opinion  that  there  was  shown 
saffleient  knowledge  of  tbe  matter  under 
consideration  to  Justify  the  court  In  ad- 
mitting the  evidence. 

Bxceptlon  Is  taken  to  certain  evidence 
concerning  the  relations  existing  beween 
appellee  and  her  husband  and  Dr.  Fickle, 
a  witness  for  appellant.  An  examina- 
tion of  the  record  discloses  that  in  each 
Instance  tbe  objection  was  made  after  tbe 
qaeatlon  was  answered.  Such  objections 
0t«  unavailing.  A  party  cannot  wait 
until  the  answer  comes,  and  then,  after 
taking  hia  chances  for  a  favorableanswer, 
object,  and  move  to  strike  out.  If  it  be  un- 
favorable. This  rale  holds  good  where 


the  party  has  not  been  prevented  from 
making  bis  objection  at  tbe  proper  time, 
and  where  the  question  indicates  the  snb- 
Ject'matter,  and  tbe  answer  la  respon^vt 
to  it.  Under  other  clrcDmstttUces  a  dlRer- 
ent  rule  might  govern,  where  a  proper 
motion  to  strike  out  la  made.  Brown  r. 
Owen,  94  Ind.  31;  Bingham  v.  Walk.  IS 
iDd.  173,  27  N.  E.  Bep.  483;  Newlon  v. 
Tyner,  128  Ind.  4«6,  27  N.  E.  Bep.  168,  and 
28  N.  £.  Itep.  59.  Ws  may  add  that  we 
are  o?  opinion  that  the  answer  could  not. 
In  this  case,  have  worked  any  material 
Injury  to  appellant.  Id  any  event.  Tbe 
objection  to  the  evidence  coneeralD^  a 
straw  tick  is  In  the  same  condition  as 
those  last  mentioned.  Where  evidence  ta 
ruled  unt  tbe  ruling  cannot  be  held  errooe- 
ouB  merely  becaoae  tbe  obJeetloD  opon 
which  it  was  excluded  was  too  general  to 
have  raised  any  question  on  behalf  of  the 
objector,  bad  his  objection  been  over- 
ruled. No  reasuu  is  given  by  counsel  to 
sustain  the  competency  of  the  evidence 
rejected.  We  must  therefore  presume 
tbat  It  was  Incompetent,  and  in  that 
event  there  was  certainly  no  error  In  re- 
jecting it. 

We  do  not  find  any  wror  In  adnlttlDfr 
evidence  bb  to  the  eondltlon  In  which  ap- 
pellee's house  was  left  by  reason  of  the 
sickness  of  tbe  patient,  and  tbe  work  re- 
quired to  restore  It  to  a  habitable  condi- 
tion after  bis  death.  These  were,  at  least, 
circumstances  admiastble  to  throw  l^bt 
upon  tbe  character  of  the  servlcea  reqalrcd 
by  the  sick  man  In  his  lifetime. 

We  have  examined  alt  the  qaeatloni 
presented  and  diuvusaed  by  cnouael,  and 
have  found  no  cause  justifyins  a  reversal. 

Judgment  afilnned. 


(7  Ind.  App.  E.'i 
OHIO  &  M.  BY.  CO.  V.  HILI*. 
{Appellate  Court  of  Indiana.  June  22.  1893.) 

lUlLKOAS  COMPAHIBS  —  ISJORIBS  TO  FbBSOX 

Thack— Flbadinos— NboativihoGonteibdtokt 
Hbqliqbnob— KviDBKas— Rbs  JnnKuTA  — lux- 

AGBa— COSDUOT  OW  JUBT. 

1.  In  an  action  for  the  Injury  of  a  person 
hj  defendaot's  negligeace,  the  geaeral  avenaeat 
that  the  injury  was  caused  without  fault  of  tbe 
pereoQ  injured  la  suffident,  unless  it  dearly 
appears  In  the  complaint  that  there  was  con- 
tributory neglljrence. 

2.  Plaintinra  decedent  was  injured  br  & 
switch  «igioe  while  crossing  parallel  trarku 
u!!ed  for  Bwitcbing,  and  in  an  action  therefor  it 
appeared  that  as  decedent  approadied  the  cross- 
ing a  passenger  train  stood  on  the  north  tracL 
with  the  rear  end  resting  on  the  avenue  east  of 
the  crcKising,  and  tbat  the  switch  engine  stood 
on  the  south  track  west  of  the  crossing,  oeflr 
the  tine  of  the  avraae;  that  decedrat  looked 
towards  tbe  engine,  and  saw  tliat  it  stood  in 
the  same  position  it  was  when  he  passed  nearlr 
an  hour  before,  and  stepped  on  the  traclc  di- 
rectiu;;  his  attention  to  the  passenger  traio.  to 
see  wlicthor  it  was  about  to  move;  that  tlie 
entdne  suddenly  started  without  signal,  and 
without  a  light  thereon,  (it  being  in  the  even- 
ing and  nearly  dark,)  and  struck  decedent  be- 
fore he  could  croRS  or  retreat,  fldd,  tbat  ft 
judgnaeut  for  plaintifE  was  sastained  hf  the  en- 
dence. 

3.  In  an  action  for  the  death  of  plaintlFa 
decedent,  alleged  to  hare  resulted  from  defend- 
ant's negligence,  a  decision  on  appeal  that  tiie 
eridenee  set  out  in  the  raoord  does  not  wsnant 


Digitized  by 


Google 


OHIO  A  M.  BT.  CO.  «.  HILL. 


647 


ft  recoveiT  fa  not  mb  Jodtaite.  as  to  plAlndflTi 
riffhts,  where  the  CTidence  on  a  second  trial 
■hows  a  different  state  of  facts. 

4.  Where  the  evidence  shows  that  decedent 
was  64  years  age,  of  good  habits,  and  was 
an  industrious  caipentert  who  supported  his 
family  well,  a  Judgment  of  $3,500  Is  not  exces- 
sive, though  there  was  no  evidence  as  to  how 
mncrn  he  was  able  to  earn.  . 

5.  The  fact  that  the  jury  took  to  their 
room,  with  other  papers,  the  verdict  and  judfc- 
roent  on  a  former  trial,  does  not  constitute  re- 
versible error,  where  it  is  shown  that  the  same 
were  not  seen  by  the  jurors. 

Appeal  from  circnlt  eoart,  Clark  eoan- 
ty ;  C.  F.  FereasoD,  .lodKe. 

Action  by  Matilda  HUl.  adminlatratrlx 
of  the  eiitate  of  David  HID,  deceased, 
aisainst  tbe  Obio  &  Mlsaiselppl  Ballway 
Cumpany,  to  recover  fur  tbe  deatb  of 
deeedent.  Plalotlir  had  Jadgment,  and 
defeiidant  appeatai.  Affirmed. 

For  report  on  former  appeal,  see  18  N. 
£.  Bep.  461. 

J.  K.  Marsh*  Bamsey,  Mazvell  & 
Bamaoy,  and  Edward  Barton,  for  appel- 
lant.  F.  B.  Burke,  for  appellee, 

DATI8,  J.  Od  the  first  trial,  appellee 
recovered  verdict  and  judgment  for  98,030. 
There  was  an  appeal  to  supreme  court. 
Railway  Co.  v.  Hill,  117  lod.  56. 18  N.  £. 
Bep.  461.  On  return  ol  tbu  case  to  tbe 
lower  court  the  pleadfnsa  were  amended 
and  issues  reformed,  and  a  second  trial  re- 
salted  in  a  venllct  and  Jndgment  in  faror 
of  appellee  for  f  3.500. 

The  errors  anslKoed  are:  "(1)  Tbe 
court  erred  In  overrullojc  tbe  demurrer  to 
the  first  par&Kraph  of  tbe  complaint;  (3) 
the  court  erred  Id  overraUog  the  demurrer 
to  the  second  paragraph  of  the  com- 
plaint; (S)  the  court  erred  In  overriilingr 
tbe  demurrer  to  the  third  paragraph  of 
tbe  coiuplttini;;  (4)  tbe  court  erred  in  over- 
mllng  tbe  motion  to  reqnire  the  third 
paragraph  of  the  complaint  to  be  made 
moreflpeciflc;  (5)  the  court  erred  In  over- 
rallns  the  motion  for  a  new  trial." 

The  1st,  3d,  ttd.  and  4th  errors  asslsned 
may  be  considered  together.  The  conten- 
tion of  counsel  for  'appellant  is  that  no 
facta  showing  the  negligence  complained 
of  are  pleaded,  and  that  it  is  nut  alleged 
In  what  manner  eanslng  tbe  locomotlre 
to  pass  rapidly  over  the  side  track  and 
switch,  and  failing  to  give  tbe  signals, 
eansed  tbe  Injury  to  the  deceased.  As  to 
those  objections  it  Is  snfflcient  to  say 
that  an  esamtuatlon  of  tbe  romplalnt  dis- 
closes that  negligence  on  tbe  part  of  ap- 
pellant is  charged  In  general  terms  as  the 
proximate  cauae  of  the  Injury,  and  tbe 
facts  In  relation  thereto  are  so  fully  plead- 
ed as  to  constitute  a  good  canseof  action. 

It  is  further  urged,  in  substance,  that 
the  facta  whtcb  are  relied  on  to  uhow 
that  the  deeedent  exercised  proper  care 
should  be  specially  pleaded,  and  that  the 
general  averment  that  he  wau  not  in 
uinlt  is  not  sufficient.  It  has  often  been 
decided  that  the  general  averment,  in 
■nch  cases,  that  the  injury  was  caused 
without  any  fault  whatever  on  the  part 
of  tlie  deceased,  la  sufficient,  unless  it 
clearly  appears  from  the  facts  pleaded  In 
the  eoraiMalnt  that  the  person  Injured  was 


guilty  of  contributory  negrUgence.  Each 
paragraph  of  tbe  complaint  Is  snfficioit  to 
withstand  the  demorrer.  Them  was  no 
error  In  orerrultng  the  motion  to  make 
the  third  paragraph  more  speclflr. 

It  is  next  insisted  that  tbe  verdict  of  the 
jury  is  not  sostalned  by  safficfent  evi- 
dence. Tbe  evidence  tends  to  prove  that 
the  Ohio  &  Uissiaslppl  Railway,  running 
north  and  south,  and  tbe  Jefferson vllle, 
Madison  ft  Indianapolis  Railway,  run- 
ning east  and  west,  cross  at  rlgltt  angleit 
in  the  city  of  Jeflersonville.  The  two  rail- 
ways, at  tbe  time  of  tbe  Injuries  which 
constitnte  tbe  basis  of  this  action,  were 
connected  by  a  doable- tracked  Y  about 
1,100  feet  In  length,  extending  from  the 
west  side  of  the  O.  &  M.  to  tbe  south  side 
of  the  J.,  M.  &  I.  The  tracks  of  the  Y 
crossed  Illinots  avenue,  a  public  street, 
which  mns  north  and  Bontb,  diagonally, 
upon  a  fcrade  above  the  surface  of  tbe  bal- 
ance of  tbe  street.  The  tracks  of  the  V 
were  ^o  separated  that  {wrsone  might 
ordinarily  walk  between  them,  but  this 
conld  not  be  done  at  tbe  pudnt  where  the 
accident  occurred  when  trains  were  on 
both  tracks.  It  bad  been  customary  tor 
years  tor  tbe  J.,  M.  &  1.  to  bring  freight 
cars  over  from  Lioulsvllle  on  Its  main 
track,  and  throw  them  in  upon  tbe  Y,  to 
be  taken  np  by  tbe  O.  ft  M.,  and  removed 
to  Its  mahi  track,  and  placed  in  its  trains. 
This  was  done  by  means  of  a  awltcb 
engine  passing  back  and  forth  over  tbe 
T.  bat  Its  (inttea  did  not  require  it  to  go 
MS  far  west  as  Illinois  avenne,  unlras  It 
was  for  the  purpose  of  protecting  tbe 
croaning.  When  tbe  cars  were  thus  fcelng 
bronght  over  by  tbe  J.,  M.  ft  1.,  and 
thrown  innpon  theV  tracks,ltB  passenger 
trains. eoiUd  not  go  cat  over  tbe  main 
track,  minols  avenue  was  crossed  by  the 
Y  tracks  within  about  26  leet  of  Hill's 
bouse,  and  between  bla  bouse  and  Ninth 
street,  which  was  wltbin  90  teet  of  mil's 
bouse.  That  the  Mntb  street  depot  is 
about  500  feet  east  trom  the  intersec- 
tion of  Ninth  street  with  Illinois  avenue. 
That  on  tbe  evening  in  question  a  switch 
engine  wasatandlng  on  the  south  track 
of  the  T,  heading  west  from  the  avenue, 
and  with  Its  east  end  about  5  feet  west  of 
tbe  west  line  of  tbe  arenne,  and  tbatit 
bad  been  standing  there  about  60  minutes 
before  Hill  was  injored ;  and  that  a  pas- 
senger train  was  standing  on  tbe  north 
track  of  the  Y.  empty,  waiting  an  oppor- 
tunity to  back  over  on  the  bridge  to 
lioaisvllle.  Tnat  the  rear  end  of  aald 
train  was  resting  on  Illinois  avenue,  and 
extending  trom  the  eaRtsideof  f>ald  avenne 
to  within  about  10  feet  ot  tbe  west  side  of 
the  same.  This  train  was  about  350  feet 
long,  and  was  beaded  around  towardii 
Broadway,  with  tbe  curve  of  the  switch 
In  a  southeast  direction,  aud  bad  tieen 
standing  in  that  position  about  one  hour. 
About  tiOO  feet  of  tbe  Y  extended  south 
east  of  Illinois  avenue.  8uch  were  the 
poBltlons  of  the  passenger  train  and 
switch  engine  when  Hill  reached  bis  house 
In  the  evening,  and  when  be  left  it  immedi- 
ately before  his  collision  with  the  switch 
engine  on  the  1st  of  September, 
After  having  bad  his  supper,  he  left  hta 
taooM,  about  7  o'clock  In  tbaerenlng,  for' 
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the  pDipose  of  golDg  to  tbe  Nlntb  street 
depot,  and  passed  tbroogb  hia  front  gate* 
turning  north  np  tbe  avenue  towards  the 
T  tracks.  It  was  tben  abont  dark,  bat 
the  switch  engine  and  the  pasaeoger  train 
could  readily  be  seen  from  his  house.  HUl 
for  a  long  time  bad  known  of  rhe  cus- 
tom and  metbodf*  of  tbe  company  at 
that  point,  and  was  thoroughly  familiar 
witb,tbeHftuatlon.  When  Hill  approached 
the  Ton  his  journey,  and  as  he  reached 
the  top  of  the  fill  at  the  track,  tbe  erldeucB 
tends  to  prove  that  be  looked  towards 
the  Bwlti-h  engine,  and  saw  It  standing 
In  the  same  position  In  which  it  waswhen 
he  went  home  to  supper.  Hu  then  step- 
ped on  the  track,  directing  his  atteutton 
towards  tbe  passenger,  train,  and  pro- 
ceeded, with  tbe  apparent  intention  of 
crossing  tbe  Y  on  the  avenoe,  In  the  apace 
in  tliprearof  the  passenger  train,  which 
was  not  obstructed.  Just  about  this 
time  the  J.,  M.  &  I.  threw  a  freight  car  in 
upon  the  Y  track  nearest  to  his  house, 
and,  in  order  to  avoid  a  colltolon,  there 
beioff  adown  grade  towards  thearenue, 
tbe  s  wlteh  engine  w  as  su  dd  enly  and 
rapidly  started  and  moved,  without 
signal  or  warning,  there  being  no  light 
thereon,  across  Illinois  avenue.  On  ac- 
count of  the  down  grade,  the  momentum 
of  the  cars  was  sufficient  to  curry  tbem 
to  a  point  abont  100  feet  east  <il  Illinois 
avenue,  where  It  was  tbe  cnstom  to  bitch 
on  to  them  with  tbe  engine.  Abont  the 
time  the  engine  was  started  on  this  oeca  ■ 
ilon  Hill  eeums  to  bnve  observed  it  was 
moving,  and  on  accoont  of  the  fact  that 
the  paHsenger  train  was  at  this  point  In 
the  street  In  front  of  him  be  appears  to 
have  coDcluded  be  could  not  with  safety 
proceed  forward,  and  therefore  he  was 
seen  to  torn  and  make  an  effort  to  get  off 
the  track,  bat  did  not  fully  sacceed.  One 
foot  seems  to  hnve  been  on  tbe  track 
when  the  engine  struck  him,  Inflicting  the 
Injuries  from  which  be  died  In  a  few  hours 
thereafter. 

Tbe  parties  were  equally  eonreraant 
with  the  situation  and  surronndings.  The 
company  had  tberlght  to  cross  the  aveuae 
with  the  engine.  HUl  had  the  right  to 
cross  tbe  tracks  on  bis  Jonrnuy  up  tbe 
street.  It  was  the  duty  of  the  company 
to  give  signal  or  warning  before  crossing 
the  avenue  with  the  engine.  It  was  the 
duty  of  Hill  to  use  his  faculties  of  seeing 
and  hearing,  and  to  exercise  care  In  pro- 
portion to  tbe  danger  likely  to  be  encoon- 
tered  in  crossing  tbe  tracks  ou  that  occa- 
sion. The  company  was  clearly  guilty  of 
actionable  negligence  In  suddenly  starting 
and  rapidly  moving  tbe  engine  across  the 
avenue,  without  light,  and  without  signal 
or  warning.  Tbe  vital  question  on  this 
branch  of  the  caae  Is,  was  Hill  guilty 
of  contributory  negligence?  As  be  ap- 
proached tbe  track  the  engine  was  stand- 
ing in  tbe  same  pnsitlon  It  had  occupied 
for  nearly  an  boiir.  It  is  true  the  engine 
was  liable  to  start  In  the  direction  of  the 
avenue  at  any  time,  and  It  was  therefore 
incumbent  on  Hill,  bt^ore  be  entered  upon 
the  track,  to  ascertain  whether  It  was 
moving.  This  be  appears  to  have  done. 
As  the  engine  was  standing  still  when  he 
reached  tbe  track,  he  certainly  bad  the 


right  to  attempt  to  eroea.  It  ta  also  true 
that  the  peraooH  in  charge  of  tbe  engine 

bad  the  right  to  presnme  that  any  une 
going  nurth  along  said  street  across  tbe 
tracks  would  exercise  duoand  proper  care, 
and  Hill  likewise  had  tbe  right  to  as- 
sume that  tbe  engine  wonld  not  be  atart- 
ed  backwards  over  tbe  crossing  wltbont 
giving  tbe  proper  signal.  As  be  was  cross- 
lug  tbe  track, — whether  on  a  straight  line 
or  obliquely  Is  not  clear,  and  is  not  ma- 
terial,— be  appears  to  have  looked  to  as- 
certain whether  the  passenger  train,  la 
tbe  rear  of  which  he  was  ahoat  tu  pnss, 
was  moving,  or  likely  to  move  in  that  di- 
rection before  he  could  get  across.  This 
was  tbe  situation  of  HUl  and  the  poaftlon 
of  tbe  train  and  engine,  when  the  engine, 
wlthont  warning,  was  suddenly  started 
towards  bim.  Hill  was  undoubtedly  in  a 
perilous-  place,  and  what  he  observed, 
thought,  and  did  can  only  be  determined 
from  bis  action  as  observed  by  others.  He 
evidently  noticed  that  the  engine  had 
started  in  his  direction, and  whether  tben 
was  any  hesitation  on  account  of  fright 
occasioned  bysudtlen  and  unexpected  dan- 
ger, or  whether  he  was  for  an  instant  Id 
doubt  as  to  whether  be  should  retreat  or 
go  forward  is  unknown;  bnl:  It  appean 
that  be  did  Immediately  make  an  effort  to 
retrace  bis  steps,  and  get  off  tbe  track. 
He  was  In  no  danger  so  long  as  tbe  engine 
and  train  remained  standinsc.  He  was 
not  required  to  forego  travel  on  and  along 
the  street  because  tbe  engine  and  train 
were  resting  thereon, or  inclose  proximity 
thereto.  Having  with  due  caution  rigbt- 
fully  entered  upon  the  track,  of  what  act 
of  negligence,  either  of  omission  or  com- 
mission, was  be  guilty,  under  the  clrcnni- 
staures,  which  eontrlbnted  to  blainjaries? 
When  did  his  position  become  dangerouiT 
Certainly  not  so  long  as  tbe  engine  wai 
standing  stUl.  It  is  trne,  if  be  bad  not  en- 
tered npon  tbe  track  be  wonld  not  have 
been  bnrt;  but,  Inasmuch  as  be  bad  the 
right  to  cross,  this  act,  if  done  in  tbe  exer- 
cise of  due  eare.  cannot  be  Bald  toeonstU 
tnte  contributory  negligence.  The  greater 
part  of  tbe  street  was  obatrocted  by  tbe 
passenger  train,  and  he  bad  neceaaaTily  to 
cross  in  anch  manner  as  to  paes  around 
the  rear  end  of  that  train.  Tbe  fact  that, 
in  tbe  light  of  what  we  now  know  and 
understand  of  the  situation  and  dream- 
stances,  It  may  appear  that  he  ought,  in 
the  exercise  of  diligence,  tu  have  been  able, 
In  the  distance  It  was  necessary  for  him 
to  go  after  the  engine  started,  and  tbe 
distance  the  engine  had  to  move  before  It 
reached  blm.tu  have  reached  a  place  of 
safety  before  he  was  struck,  is  not  a  cor- 
rect test.  The  question  is  whether  be  ex- 
ercised, in  the  emergency  with  which  he 
was  tben  confront'ed,sucb  diligence  af»  a 
man  of  ordinary  prudence  ahonld  have 
used,  wlthont  time  for  calculation  or  re- 
flection, nnder  the  same  clrcnmstances. 
We  are  not  prepared  to  say  as  a  matter 
of  law  on  the  facts  and  ulrcumstanees  dis- 
closed by  the  evidence  that  be  was  guilty 
of  coatributory  negligence  in  attempting 
to  cross  tbe  tracks,  or  that  be  failed  to  ex- 
ercise doe  care  and  diligence  In  bis  efforts 
to  get  out  of  tbe  way  of  the  engine.  There 
Is  some  evidence,  at  least,  from  whleh  the 
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5ary  bad  the  rlgbt  to  Infer,  If  they  gave  It 
fall  credeace,  that  Hill,  uuder  all  the  clr- 
camataoces,  exerclBed  bucIi  diligence  as  a 
man  of  ordinary  care  and  prudence  should 
have  exorcised  on  the  instant  In  such  a 
dangerous  emergency ;  and  after  careful 
attention  to  the  able  and  Intermttug  oral 
argument  of  learnvd  coonael)  and  on  dili- 
gent reading  and  examination  of  the  rec- 
ord and  briefs,  our  conclusion  is  that  we 
Bbonid  not,  under  tbeloug-estahllabed  and 
welt  recognized  rule  which  prevails  in  thlH 
state,  reverse  the  judgment  of  tbe  court 
below  on  the  evidence. 

It  Is  next  BtrennouBly  urged  that  tbe 
former  judgment  in  tbe  supreme  court  on 
appeal  is  a  bar  to  the  consideration  of 
this  appeal  on  Its  merits,  becauue  the  evi- 
dence Is  Bubfltantially  tbe  same  as  on  tbe 
first  appeal.  It  may  be  conceded  that 
this  court  win  take  judicial  notice  of  the 
record  in  tbe  supreme  court  on  the  former 
apijeal;  tbat  the  bill  of  exceptions  con- 
taining the  evidence  given  on  the  first  trial 
ia  a  pnrt  of  the  record  of  which  this  court 
will  take  judicial  notice;  that  tbe  prin- 
ciples of  law  established  on  the  former  ap- 
peal, bo  far  as  applicable,  remain  tbe  law 
ol  tlilR  case  ttirougb  all  its  subsequent 
stnges.  and  must  bo  adbered  to,  whether 
right  or  wrong,  not  only  in  tbe  trial  court, 
but  in  this  court,  on  a  second  or  any  sub- 
sequent  appeal.  The  question, then, arises 
as  to  what  1b  tbe  result  of  the  application 
of  tbese  principles  to  the  case  in  baud.  On 
the  former  trial  the  evidence  was  taken  in 
longhand,  and  Incorporated  into  a  bill  of 
exceptions.  The  facts  which  tbe  evidence 
fairly  tended  to  establish  are,  we  aeBume, 
correctly  set  out  In  tbe  uplnlon  of  the 
court  hereinbefore  cited.  On  such  facts 
tbe  supreme  court  adjudged  that  appellee 
could  not  recover.  Tbat  conclusion  Is 
binding  on  tbls  court  on  this  appeal,  and 
on  the  Bame  stateot  tacts  tbe  result  would 
neceHsarily  be  tbe  same.  On  tbe  second 
trial  the  evidence  wa«  taken  b;  a  short- 
band  reporter,  and  hU  transcript  thereof, 
written  out  In-longhaod  on  typewriter,  is 
Incorporated  in  and  lormj  a  part  of  the 
bill  of  exceptions  In  tbe  record  in  tbls  case. 
This  evidence,  giving  appellee  the  favor- 
able  construction  thereof  to  which  she  Is 
entitled  under  tbe  rule  enunciated  by  Judge 
Zollam  in  the  former  opinion,  fairly  tends 
to  provetbe  facts herembefore  stated.  On 
flueh  facts  we  adjudge  that  tbe  law  la  with 
appellee.  Tt  Is.  however,  earnestly  fnidst- 
ed  by  counsel  for  appellant,  as  bereinbe- 
fure  stated,  tbat  the  evidence  on  tbe  two 
trials  was  substantially  tbe  same,  and 
therefore  It  Is  urged  tbat  this  court  is 
bound  to  draw  tbe  same  Inference  of  fact 
tberelrom  as  was  drawn  by  the  supreme 
court  un  tbe  former  appeal.  Without  de- 
elding  what  the  result  would  be  If  tbe 
transcripts  of  tbe  records  clearly  disclosed 
that  tbe  evidence  on  the  two  trials  was 
the  same.  It  will  suffice  to  say  on  tbls 
branch  of  tbe  case  that  a  comparison  of 
tbe  evidence  introduced  on  the  two  trials 
shows  that  on  tbe  second  trial  the  evi- 
dence is  n^ore  comprehensive  and  satisfac- 
tory than  It  was  on  the  former  trial.  The 
evidence,  for  Instance,  of  the  witness  Hoi- 
liiway  on  tbe  former  trial  Is  in  narrative 
form,  aad  covers  one  page.  On  this  trial 


It  corere  seventeen  pages.  Tbe  record  on 
tbe  former  trial  does  not  disclose  when 
tbe  witness  first  saw  Hill,  or  In  what  man- 
ner be.  approached  or  entered  upon  tbe 
track,  or  tbat  he  looked  before  be  at- 
tempted to  croae,  or  whether  tbe  engine 
was  standing  etiU  or  moving  when  be 
reached  tbe  track,  and  is  In  fact  In  all  re- 
spects Indefinite  and  uncertain  as  to  what 
occurred  on  tbat  occasion ;  while  on  tble 
trlul  the  witness  fnlly  describes  tbe  situa- 
tion and  surroundings  and  what  be  saw, 
stating,  among  other  things, in  substancH, 
that  the  engine  was  standing  still  when 
Hill  went  upon  the  track,  and  tbat  it  did 
not  start  until  Hill  had  reached  or  passed 
tbe  middle  of  the  track;  and  that  Hill, 
when  be  reached  tbe  track,  and  before  go- 
ing onto  It,  stopped  and  looked  at  tbe  en- 
gine when  it  was  standing;  and  tbat  tbe 
engine,  when  he  was  on  the  track,  started 
towards  him  very  fast,  witboat  warning; 
and  that  Hill  tnrnod  around,  and  made 
an  effort  to  get  oft  the  track,  and  was 
partly  succesHfu),  but  that  one  leg  was 
caught  before  be  could  entirely  succeed. 
That  the  evidence  in  the  record  on  this 
appealfalrly  tends  to  prove  the  facts  as 
hereinbefore  summarized  Is  not  contro- 
verted. The  contention  is  that  tbe  state- 
ment  of  facts  in  the  former  opinion, 
whether  right  or  wrong,  must,  so  far  as 
this  appeal  Is  concerned,  be  taken  as  true. 
Conceding  that  the  facta  as  stated  in  that 
opinion  are  as  favorable  to  appellee  as  she 
could  ask  on  the  evidence  set  out  in  tbat 
record,  we  are  of  the  opinion  that  the  evi- 
dence In  the  record  on  tbls  appeal  is  so 
much  clearer  and  stronger  as  to  warrant 
the  Inferences  we  have  drawn  therefrom, 
and  that  appellant  cannot  successfully  In- 
voke tbe  doctrine  of  res  Judicata  as  the 
basis  tor  a  favorable  decision  on  tbls  ap- 
peal. 

Hill  was  54  years  of  age.  and  left  a 
widow  and  eight  children  surviving  blm; 
and  be  was  a  man  of  good  habits,  and  a 
good,  and  industrious  carpenter,  who  was 
always  at  work,  and  supported  bis  fanUy. 
There  was  no  evidence  as  to  what  be  was 
able  to  earn,  and  it  was  insisted  that  the 
damages  assesstidareexceBBive.  Tbedam- 
nges  assessed  are  perhaps  full  and  ample, 
hot  are  not,  In  our  opinion,  excessive. 

The  court  instructed  tbe  Jury.  In  sub- 
Btance,  that  It  was  the  doty  of  HUi,  when 
he  approached  the  railroad  crosslng-iDr 
the  purpose  of  going  upon  It,  to  "look  anil 
listen."  It  is  insisted  tfals  wafl  erroneous, 
becausetbe  instruction  did  not  go  fnrtbm. 
and  say  It  was  also  his  duty  to  "stop"  at 
the  proper  time  and  place.  This  objec- 
tion, in  viewot  the  evidence. tbe  sarroond- 
lugs,  and  knowledge  of  appellee,  is  not 
well  taken.  When  tbe  locution  of  the  en- 
gine or  train  Is  not  known,  tbe  traveler 
should  stop,  look,  and  lieten,  botwhen,as 
in  this  case,  tbe  engine  was  within  about 
26  leet  of  him,  there  was  no  necessity  to 
stop.  No  error  has  been  pointed  out  In 
tbe  instructions  given  or  refused. 

It  iB  also  claimed  that  without  aatfa<^ 
ity  of  the  court,  and  without  the  knowl- 
edge orconeent  of  appellant,  tbe  verdict 
of  the  jury  on  tbe  former  trial  was,  with 
the  papers  in  the  case,  taken  by  the  jury 
to  their  room,  and  tl^at  this  cunstltntea 
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reversible  error.  Tbejury  mnke  affidavit 
that  the  verdict,  if  taken  to  their  room^ 
waa  nut  Been,  read,  or  commented  upon 
by  either  ol  them,  and  that  they  did  not 
BM  it,  or  know  of  its  exititence.  On  the 
showing  made  we  fall  to  nee  In  wha  t  man- 
ner the  appellant  has  been  prejudiced  by 
whnt  appears  tu  have  been  au  Inadvert- 
ence, Jor  wbieb  neither  appellee  nor  any 
one  else,  so  far  as  the  record  discloses, 
seems  to  have  b^n  respunelble. 

We  find  no  ert-or  In  the  case  tbat  wonid 
frarrant  the  reversal  of  the  jndisiavnt  of 
the  trial  court.  Judgment  affirmed. 


(7  Ind.  App.  338) 

PENNSYLVANIA  CO.  v.  BTJRGETT, 
(AppeUate  Court  o£  Indiana.  Jane  1893.) 
ICaBTBB  A.Hlt  SbRVAHT — NeOLIGB:(CB  —  De.»otivb 
Machikbbt— Knowledob  op  Dbfbcts. 
In  an  action  hy  an  emplcve  for  perBooal 
InJorleB  caused  by  a  d^ective  hand  wason  in 
use  about  defendant's  works,  the  jury  was  au- 
thorized to  infer,  from  the  evidence  and  in- 
structions, that  plaintiff  had,  prior  to  the  injnrr, 
learned  of  the  alleged  defects.  Edd,  that  it 
waa  error  to  also  charge,  in  the  absence  of  no- 
tice to  defendant  of  such  defects,  tbat  plaintiff 
had  a  right  to  presume  that  the  wagon  was  In 
a  reasonably  safe  condition,  and  that,  though 
he  had  known  it  was  out  of  repair,  he  had  a 
right  to  presume  that  defendant  would  use  rea- 
sonable diligence  in  repairing  it.  Lotz,  J.,  dis- 
senting. 

On  rehearing.  Petition  overmled. 
For  report  of  decision  on  appeal,  see  33 
N.  £.  Bep.  914. 

DAVIS,  J.  The  learned  eoansel  lor  ap- 
pellee liave  filed  an  able  and  earnest  peti- 
tion and  brief  for  rehearing  In  tbls  case* 
which  we  have  carefully  examined  and 
considered.  There  1h  evidence  in  the  rec- 
ord tending  to  prove  that,  prior  to  the 
accident,  appellee,  In  the  discharge  of  his 
dnties,  bad  been  accustomed  to  assist 
other  employes  In  the  operation  of  tbe 
band  vcagons,  io  hauling  Iron  In  and 
about  appellant^B  works.  Whether  be 
bad  been  In  tbe  babtt  of  using  tbe  particu- 
lar wagon  In  qnestion  does  not  clearly 
appear.  Tbe  fair  Inference  from  the  evi- 
dence, however,  is  that  the  several  work- 
men in  appellant's  shops  did  not  use  the 
same  wagon  on  dittereot  occBblons. 
There  were  a  number  ol  the  wagone»  and 
we  gather  from  tbe  evidence  tbat  they 
respectively  used  whatever  wagon  was 
the  most  convenient  when  desired.  The 
language  used  in  tbe  instruction  implies 
that  counsel  tor  appellee  understood  there 
was  evidence  tending  to  prove  tbat  he 
bad  used,  or  seen  others  use,  the  wagon  In 
question,  as  tbn  result  ct  which  he  had 
obtained  knowledge  of  the  alleged  defects 
and  unsafe  condition  referred  to  in  the  in- 
struction. There  WHS  also  evidence  tend< 
Ing  CO  prove  that  the  defects  of  which 
complaint  is  made  were  open,  visible,  and 
easily  seen  in  tbe  operation  of  the  wagon.- 
Now,  it  Is  true,  as  contended  by  his  coun- 
sel, tbat  appellee  was  employed  to  assist, 
and  not  to  inspect.  It  was  no  part  of  tafs 
duty  to  keep  tbe  wagons  lu  repair,  or  to 
see  that  they  were  kept  In  repair.  The 
rate  b*  that,  aa  to  appliances  tbe  employe 


works  with,  the  law  requires  blm  to 
know  such  defects  as  be  ought  to  see  by 
the  exercise  of  diligence  In  bis  employ- 
ment, and  it  dues  not  require  him  to 
know  or  ascertain  the  defects  In  connec- 
tion witb  which  be  is  not  obliged  to 
labor.  In  this  case,  however,  under  tbe 
evidence  and  the  Instructions,  the  Jury 
was  authorized  to  infer  tbat  appellee  bada 
wltbln  three  weeks  prior  tu  the  accident. 
In  the  discharge  of  his  duties,  in  asKliitlnK 
In  the  operation  of  the  waKon,  ubtalnea 
knowledge  of  the  alleged  detects  therein; 
and  In  view  of  such  knowleiee,  under  the 
facts  and  circumntances  disclosed  by  the 
evidence,  in  the  aheenceof  notlreofsucb 
defects  to  appellant,  appellee  bud  no  right 
to  Indulge  in  the  presumption  that  tbe 
wagon  bad  been  repaired,  but  when  be 
became  aware  of  Its  unsafe  condition,  as 
Indicated  In  tbe  instruction,  (and  Justi- 
fied, by  Inference,  at  least,  from  the  evi- 
dence,) he  was  chnrgeable  with  notice  of 
such  defects,  and  In  tbe  Bubtiequent  use 
thereof,  by  himself,  or  by  others  In  prox- 
imity t(<  him,  it  was  bis  duty  to  exercise 
care  In  proportion  to  the  danger  likely  to 
be  encountered.  What  we  have  said  In 
tbe  original  opinion,  and  also  herein,  la 
only  intended  to  apply  to  tbe  facts  lu  this 
case.  There  Is  not  so  much  dinerence  tie- 
tweeo  tbe  views  of  counsel  andoorown 
as  tn  the  general  rules  of  law  which  gov- 
ern in  such  cases,  but  we  do  not  agree  la 
their  application  to  tbe  facts  in  band. 
City  of  La  Fayette  v.  Aehby,  (Ind.  App.) 
S4  N.  K.  Rep.  238.  We  adhere  to  the  con- 
clusion that  the  Instruction  was  errone- 
ous and  prejudicial,  and  therefore  tbe 
petition  for  rehearing  is  overmled. 

LOTZ,  J.  I  tfalnfc  the  petition  ahouM  be 
granted. 


(7  Ind.  K^p.  ttn 
KILBT  et  al.  v.  MUBPHY. 

(ApDcUate  Court  of  Indiana.  June  24,  1893.) 

CooBTS — J  DBI8DICTIOX— Indiana.  Aptblutb 

CODRT, 

The  appellate  court  has  JurlBdlctioB  of 
an  appeal  from  a  judgment  in  an  action  to  re- 
view a  judgment,  of  which  It  would  have  had 
jurisdiction  if  an  appeal  had  been  taken  Ouae- 
from. 

On  rebeartng.  Denied. 

For  former  report,  see  84  N.  E.  Rep.  112. 

ROSS,  J.  The  appellants  filed  a  motion, 
which  they  denominate  a  "motion  to  va- 
cate Judgment  and  remand  cause,"  in 
which  it  Is  urged  that  this  *conrt  has  no 
Jurisdiction  of  appeals  from  Judgments  tjf 
review,"  tbe  supreme  court  alone  having 
such  Jurisdiction.  Motions  such  as  this  is 
denominated  are  unknown  to  the  practice 
In  this  court,  after  the  case  has  been  de- 
cided ;  but  we  will  recognize  It  as  a  petU 
tlon  tor  a  rehearing,  and  so  consider  It. 
Tliejudgment  reviewed  by  the  court  below 
was  rendered  In  an  action  brought  by  the 
appellee  against  the  appellants  to  recover 
a  balance  of  abonc  $1,100  dne  upon  an  ac- 
count lor  broken  stone  sold  and  delivered 
by  him  to  them.  Opoa  atrial  of  thecaaae 
tbe  Jury  returned  a  specinl  verdict  aseeBS' 


Digitized  by  Google 


iDd.) 


K00H8  V.  CLUOQISH. 


m 


lag  appeDne'fl  damaeea  at  t608.80.  Upon 
the  special  verdict,  the  cuart,  Instead  of 
renderlDg  Jndgment  Id  favor  ol  tbe  appel- 
lee, gave  the  appellants  JodgmeDt.  The 
onrlglnal  action  being  Blmply  an  actton  to 
recover  money,  and  tbe  amount  In  contro- 
versy being  less  than  $3.500. 11  an  appeal 
bad  been  taken  from  tbat  Judgment  this 
court,  alone,  would  bave  had  Jurisdiction 
of  socta  appeal.  The  appellee,  bowever,  iu- 
■tead  of  taking  an  appeal,  sought  a  re- 
view of  tbe  Judgment  for  errors  apparent 
on  the  face  of  tbe  reconl.  Proceedings 
brought  to  review  a  Jadgment  are  merely 
an  Incident  to,  and  part  of,  the  original 
action,  and  not  a  separate  and  ludepeod- 
ent  action.  If  this  court  bad  Jurisdiction^ 
had  an  appeal  been  taken  from  the  orig- 
inal Judgment, — which  cannot  well  be 
qoestloned.— proceedings  to  review  would 
not  divest  It  of  that  Jurisdiction.  Petition 
overruled. 


(8  ind.  App.  au 

KOONS  V.  CliUGOISH  et  al.^ 
^Appellate  Goart  of  Indiana.  Jane  23,  1803.) 

Btatdtu— RaPBAL  BT  Implication  —  KoxiciPAL 
Improvehbsts. 
Since  Act  18S9,  (Elliott's  Stipp^  H  812- 
822.>  providios  for  the  improvement  of  streets 
in  cities  and  towDB,  and  paymeat  therefor,  "and 
rwealini;  all  oonflictlng  acts,'  covere  tbe  entire 
snbject-matter  of,  and  U  in  many  respects  in- 
consistent with,  Act  18d0,  <Rev.  St.  JSSl,  H 
S364-3366,)  the  older  act  is  repealed  by  impU- 
cation. 

Appeal  from  elrcolt  court,  Henry  conn- 
^ ;  £.  B.  Bundy,  Judge. 

Action  by  Bobert  Cloggleb  and  others 
agaJnat  cyotba  A.  Knons  to  recover  for 
*  street  Improvement.  Plaintiffs  had 
Sodgmentt  and  defendant  appeals.  Be- 
▼eraed. 

Bruwn  ft  Brown,  for  appellant.  U.  E. 
Forkner  and  W.  E.  Jeffreys,  for  appellees. 

DAVIS,  J.  In  and  prior  to  April.  1891. 
the  appellant  was  the  owner  of  a  parcel  of 
land  cuntalulng  one  acre,  situate  In  the 
town  of  Mooreland,  Henry  county.  Ind. 
The  atreet  on  which  said  real  estate  fronts 
waa  Improved  daring  tbat  year  by  appel- 
lees as  contractors,  under  order  of  tbe 
board  of  trustees  of  said  town.  Theas- 
aeesment  against  appellant's  real  estate 
on  account  of  said  imprnvement  amount- 
ed to  fttl.66.  Thfl  description  Indicates 
that  the  real  estate  waa  nnplatted,  and 
extended  back  more  than  IBO  feet.  We 
bave  not  deemed  It  necessary  to  set  out 
the  substance  of  the  averments  iuthe  com- 
plaint. SufBce  it  to  say,  the  theory  of  tbe 
complaint  la  that  by  reason  of  tbe  im- 
provement of  tbe  street,  under  tbe  provl- 
Btons  of  tbe  act  of  1868,  appellees  acquired 
a  lien  on  all  of  aald  real  estate,  and  that 
they  were  entitled  to  a  foreclosure  of  the 
Uen  against  tbe  real  estate,  and  to  per- 
sonal Judgment  against  appellant.  It  Is 
not  necessary  to  consider  or  dlscuHs  at 
this  time  the  question  whether  appellees, 
under  tbe  act  of  1869.  were  entitled  to  per- 
sonal Judgment.  The  record  discloses  that 
there  was  no  foreclosore  of  tbe  lien,  and 
that  personal  Jadgmoit  was  rendned 
»B<kurfiig  d«nM.  Ssa  tt 


against  appellant  lor  tbe  amount  of  the 
assessment.  Tbis  appears  to  have  been 
done  without  objection  or  exception. 

Tbe  first  error  discussed  by  counsid  Is 
that  tbe  conrt  below  erred  In  overrnMng 
appellant's  demurrer  to  the  complaint. 
Tbe  main  and  controlling  qnestlon  which 
Is  presented  by  this  asBlgnment  for  our 
consideration  Is  whether  tbe  act  In  force 
April  Z7,  1869.  In  relation  to  the  improve- 
ment of  streets  in  towns,  waa  repealed,  by 
implication,  by  the  act  providing  for  tbe 
improvement  of  streeta  In  cities  and 
towns,  approved  Uarcb  8, 1889.  It  Is  con- 
ceded by  counsel  for  appellees  that  tbe 
street  improvement  whinh  forms  tbe  basis 
of  tbld  action  was  made  under  tbe  act  of 
1869,  (sections  3364-S366,  Bev.  »t.  1881.  It 
that  act  was  repealed,  by  implication,  by 
tbe  act  of  1889,  tbe  complaint  Is  Insnffi- 
rient.  Elliott's  Supp.  SS  812-822,  Inclusive. 
Tbe  act  of  1889  covers  the  whole  subject- 
matter  of  tbe  former  law.  as  will  be  seen 
by  a  comparison  of  the  two  acts.  Tbe 
act  of  186U  required  a  petition  by  "a  ma- 
jority of  all  the  resident  owners."  etc. 
Section  83H4,  supra.  Tbe  act  of  1889  re- 
quires a  petition  by  the  resident  "owners 
at  two-thirds,"  etc.  Section  81S,  supra. 
Under  the  act  of  1869  the  lien  of  tbe  assess- 
ment attached  to  the  entire  lot  or  tract 
fronting  on  the  street,  whether  platted  or 
not.  Section  8865,  supra.  On  tbe  failure 
to  pay  sncb  assessment,  tt  was  provided, 
in  tbe  language  of  the  act,  tbat  the  con- 
tractor "may  Immediately,  by  suit  in  any 
court  of  competent  Jurisdiction,  recovw 
against  such  owners  of  lots  or  parcels  of 
land  the  amount  of  sncb  estimate,"  and 
further  provides  lor  tbe  sale  of  such  lot  or 
tract  on  tbe  judgment,  tiection  8366.  sn- 
pra.  Under  tbe  act  of  1889  the  Hen  at- 
tached to  the  lots  or  land  fronting  on  tbe 
street,  but,  as  to  the  Improvement  "along 
or  tbrougb  any  unplatted  land,"  the  Hen 
extends  "back  to  the  distance  of  one  hun- 
dred and  fifty  feet  from  sncb  front  line,* 
only.  Section  814,  supra.  Under  the  act 
of  1869  there  was  no  Hen  in  favor  of  the 
town.  The  lieu  was  In  favor  of  the  con- 
tractor alone.  Section  8366.  supra.  Un- 
der tbe  act  of  1889  tbe  lien  Is  lu  favor  of 
the  "incorporated  town  and  contractor." 
Section  814,  supra.  The  owner  may  pay 
the  whole  or  any  part  of  tbe  assessment 
when  the  Imprnvement  Is  completed,  or 
on  failure  so  to  do  tbeamount  so  assessed 
Is  placed  on  tbe  tax  dapllcate.  Section 
818,  supra.  Tbe  town  may  pay  tor  tbe  Im- 
provement, or  any  part  of  It.  out  of  the 
general  revenue  of  the  town.  Section  816» 
supra.  Or  the  town  may  Issue  certlflcatee 
to  tbe  contractor,  who  may  foreclose  the 
lien,  and  collect  tbe  assessment.  Becdous 
814,  820.  supra. 

It  wilt  be  observed  that  the  act  of  1889 
Is  more  comprehensive  than  tbe  act  of 
1869.  The  act  of  1x69  does  not  provide  for 
any  notice  in  relation  to  either  the  peti- 
tion, improvements,  or  assessment  except 
"advertising  to  receive  proposals"  for  the 
performance  of  the  work.  Section  3864, 
supra.  The  act  of  1880  provides  for  notice 
to  the  property  owners.  In  certain  contin- 
gencies, at  least,  before  tbe  Improvement 
ts  made,  and  also  for  another  notice.  In 
all  easss,  alter  the  ecunpletlon  of  tbe  work, 

H.  ■.  Ul  adiMrini  «ibM. 
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and  before  the  aiBemment  Is  made.  See* 
tions  813.  818,  Elllotes  Supp.,  (ActB  1891. 
p.  323.5  2.)  See  McEaeney  v.  Town  uf  SuU 
llvan.  125  lad.  407,  25  N.  E.  Rep.  640;  De 
Puy  7.  Cltyol  Wabnata,  (Ind.  8ap.)  82  X.B. 
Bep.  1016. 

Tlie  title  of  tbe  act  of  1889  cootalDS, 
amonK  otber  tbinfcs,  tbe  IoUowIdr:  "And 
repcalins  all  cuntlictlDg  lawe."  Tbe  only 
aet  pDur  tberetu,  on  the  eabjert  of  Ira- 
proTemPDt  uf  Btreeta  In  towns,  was  tbe 
ant  of  1869.  This  is  tlie  only  law  wblcb 
could  bare  been  In  cuofltct,  in  any  re- 
spect, aa  to  Improvement  of  streets  In 
towns,  wltb  the  act  uf  1889.  Tbe  legiu- 
latare  evidently  intended  tbe  act  of  1889 
as  a  enbstltnte  for  tbe  act  of  1869.  Tbe 
provisions  of  tbe  two  acts  are  in  some 
respects,  as  Indicated  in  the  toregolng 
partial  review,  lacunHlstent  and  reiju;:^- 
nant.  While  the  new  statute,  as  befure 
stated,  covers  the  eame  subject-matter  as 
the  older  statute,  and  is  more  apeclflc  and 
comprehensive,  the  pruvislons  In  tbe  later 
act  which  are  inconsistent  with  or  differ- 
ent from  the  provtsiona  of  tbe  former  act 
cannot,  in  our  npinion,  be  so  reconciled 
as  to  permit  huth  to  stand.  In  this  con- 
nectluu  the  ststement  of  Judge  Cofley  Is 
applicable:  "Underlylnio;  all  tbe  rules  for 
the  construction  at  statntes  la  the  cardi- 
nal and  geiieral  one,  that  in  constrnlng  a 
statute  the  court  will  seelt  to  discover, 
and  carry  out,  the  Intention  of  the  teKis- 
lature  In  its  euactment.  In  the  search  for 
that  intention  the  court  will  look  to  eacb 
and  every  part  of  the  statute;  to  tbe  cir- 
cumstances under  which  it  was  enacted; 
to  tbe  old  law  upon  tbe  subject.  If  any; 
to  the  otber  statutes  upon  the  same  sub- 
ject, or  relative  snbjects,  whether  in  force 
or  repealed;  to  contemporaneous  legis- 
lative history;  and  totheevlls  and  mis* 
chiefs  to  be  remedied."  Paving  Co.  r. 
Edgerton.  126  led.  455.  25  N.  E.  Rep.  430. 
Also,  we  quote  the  pertinent  lan^apru  of 
Judge  NIblaek  in  another  case:  "It  Is 
true,  as  insisted,  that  repeals  by  Implica- 
tion are  not  favored  In  tbe  construction 
of  statutes.  *  *  *  It  Is,  nevertheless,  a 
well-recognlzed  rule  of  statutory  con- 
struction, that  when  a  new  statute  covers 
the  subject-matter  ol  an  older  statute, 
and  contains  some  provision  or  provi- 
sions Inconsistent  with  or  different  from  It, 
tbe  new  statute  operates  as  an  Implied 
repeal  of  tbe  older  one."  Crowell  v. 
Jaqua.  114  Ind.  246.  15  N.  E.  Rep.  342. 
Tbe  rale  Is  thus  stated  In  Waterworkn  v. 
Burkbart,  41  lDd.364-3S3:  "It  must  ap- 
pear that  tbe  subsequent  statute  revttied 
the  whole  subject-matter  of  tbe  former 
one,  and  was  Intended  as  a  eubatltute  tor 
it,  or  that  It  was  repugnant  to  the  old 
law.  In  otber  words,  it  m'tst  appear 
that  it  was  tbe  intention  of  the  law- 
makers to  repeal  the  former  law.  When 
that  appears,  the  will  of  tbe  lawmakers 
Is  Just  as  manifest  as  If  It  had  been 
shown  by  express  words." 

We  think  It  is  clear  that  tbe  purpose  of 
tbe  act  of  18E^  was  to  prracrlbe  a  compre- 
henalTe  and  uniform  system  of  procedure 
for  tbe  Improvement  of  streets  in  cities 
and  towns,  and  that  tbe  IeKlf>latare  In- 
tended the  provisions  thereof  should  be  a 
subatltate  lor  the  former  act»  aad  that  all 


laws  In  conflict  therewith  abonM  bero- 

pealed.  Therefore,  when  the  principle* 
enunciated  In  the  cases  cited  are  applied, 
we  are  of  tbe  opinion,  after  careful  con- 
sideration and  mature  reflection,  that  the 
act  of  1869  was  repealed,  by  Implication, 
by  tbe  aet  of  1889.  This  coodoslon  la,  an 
we  construe  It,  iu  harmony  with  the 
reasoning  of  Judge  Elliott  in  tbe  case  of 
Robinson  v.  RIppey,  111  liid.  112, 12N.  B. 
Rep.  141,  relied  on  by  counsel  fur  appellees. 
In  that  case  It  was  insluted  that  the 
pravel-road  law  of  March  3.  ^>i77.  was 
repealed  by  the  act  of  April  8, 18K5.  but  In 
tbe  latter  act  there  was  the  folio  wing 
proviso ;  "  This  act  Is  not  Intended  to  re- 
peal any  law  now  iu  force  for  the  con- 
struction of  gravel  or  macadamised 
roads."  It  was  there  held  "tnat  the 
enactment  of  the  new  statute  covering 
the  whole  subject  Is  an  expression  ofnn 
Intention  to  repeal  the  old  law,"  bat 
that  tbe  rule  did  not  apply  where  It  waa 
unequivocally  asserted  in  the  act  that 
there  was  no  Intention  to  repeal  the  old 
law.  In  this  case  tbe  act  of  1889  not  only 
covers  tbe  whole  subject,  hut  there  Is,  io 
addition,  tbe  Intention  expn*8Bed  in  the 
title,  for  whatever  it  may  be  worth. — 
whether  much  or  little, — that  all  conflict- 
ing laws  were  repealed.  We  cannot  de- 
clare that  tbe  law  of  1869  was  not  re- 
pealed by  the  act  of  1880  wltbunt  Ignorinfl; 
the  familiar  rule  above  stated,  "that  tbe 
enactment  of  a  new  statute,  covering  the 
whole  subject,  is  an  expression  of  an  la- 
tentlon  Co  repeal  the  old  law."  and  also 
disregarding  the  words  In  tbe  title  sop- 
portlug  tills  view. 

The  repeal  of  the  law  of  1809  by  tbe  act 
of  18S9,  by  Implication,  In  our  opinion, 
wblcb  we  state  In  tbe  language  usihI  by 
tbe  court  ot  appeals  of  New  York,  "  wlU 
not  operate  as  a  repeal,  so  as  to  effect  a 
duty  accrued  under  tbe  prior  law,  al- 
tbouf^h,  SB  to  all  new  transactions,  the 
later  law  will  bo  referred  to  as  the  ground 
of  nbllgatlon.*  In  re  Prime's  Estate.  (N. 
T.  App.)  82  N.  E.  Rep.  1091.  1093.  See, 
also,  People  v.  Wllmerding,  Id.  1099.  The 
statutes  conferring  power  to  make  asseso- 
raents  for  streRt  Improvements  are  strict- 
ly construed.  NIklnus  v.  Conkling,  118 
Ind.  289,  20  N.  E.  Rep.  797.  While  it  Is 
perhapa  true,  on  tbe  facts  stated  In  tbe 
compialnt,  that  appellant,  bavlnic  r»- 
oslved  tbe  benefits,  slmuld,  In  equity  and 
good  conscience,  pay  for  the  improve- 
ment, yet  the  court  cannot  make  con- 
tracts for  parties,  nor  create  a  legal  or 
equitable  llnblllty.  The  courts  can  only 
aHord  the  remedy  where  the  right  exists, 
by  reason  of  the  contract  or  conduct  ot 
the  parties, or  growing  out  of  some  statu- 
tory enactment,  or  created  in  some  other 
recognized  manner.  Tbe  Interest  of  ap- 
pellees should  have  admonlBbed  them  to 
ascertain  that  the  proceedings  were  such 
as  would  create  a  binding  obligation  on 
some  one  to  pay  for  the  work,  before  en- 
tering Into  the  contract.  Kiphart  v.  Ball- 
way  Co..  (Ind.  App.)  84  N.  E.  Rep.  87S. 

The  appellees  have  not  brought,  and.  In 
view  of  the  conclusions  reached,  perhaps 
cannot  bring,  thecBse  within  the nilestated 
In  Prezlnger  v.  Harness,  114  Ind.  491, 16  N. 
E.  Rep.  495,  and  other  similar  eases.  J^ll  wa 
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BOW  decide,  bowever,  Ifl  that  the  com- 
platait  does  not  state  facte  eufficleDt  to 
make  a  eanee  of  action.  Judgment  re- 
▼eraed,  witb  Inetrncttona  to  euatain  d»* 
morrer  to  eomplalDt. 

OAVIN.  C.  J.,  did  not  parUctpata  In  tbe 
declaion  ol  this  cane. 


a  XnO.  App.  4E8) 

PHILLIPS  T.  JOLUSAINT.l 
(Appellata  Ooort  of  Indiana.  Jane  24.  1893.) 

STBXBT  lHPl<.OVBME»Tb — PrECKPT — APPEAL — 
FLBADINQ — RilPBAL  OF  BtITDTS. 

1.  On  appeal  from  a  precept  to  enforce  an 
•asessment  for  street  improvemeDta,  the  tran* 
Hcript  to  tbe  circuit  court — which,  tn  aach  a 
case,  cooatitutea  the  complaint — ahowed  that 
the  oommittoe  to  whom  was  referred  the  final 
eatimat*  recommended  that  it  be  allowed,  bat 
■tatad  g«ierall7  that  tiie  contractor  did  not 
follow  Uie  Bpocificacions  atricM^t  1°  every  par- 
ticulor.  It  also  showed  tliut  the  contractor,  in 
hU  aflBdavit  for  a  precept,  swore  that  he  fully 
complied  with  his  contract.   Held,  that  the  com- 

Elaiat  did  not  ahow  that  he  did  not  comply  with 
la  ooDtract 

2.  Under  Rev.  St.  1881.  f  248,  proTidine 
that  the  repeal  of  a  statute  ehall  not  extingulah 
any  liability  thereunder,  in  the  absence  of  an 
«zpreaa  provision  tberefor,  and  that  the  statute 
ahall  be  treated  as  still  in  force  for  the  purpose 
of  sostatning  any  proper  action  for  the  enforce- 
ment of  such  liability.  Act  March  8,  1889, 
<ActB  1889,  p.  2^7.)  repealing  former  acts  on 
eolleetlnff  aaaetamenta  for  atzeet  imivoTemeDta, 
does  not  lapad  the  lemedj  aa  to  ralatlns  con- 
tracts;. 

Appeal  from  clrcott  coart,  Floyd  coun- 
ty;  tiPorKe  A.  Bickuell,  Jndge. 

Proceedlnj^  by  Henjaniln  JoIllBalnt 
Bgalnet  Jamea  Fhllllpe  to  enforce  an  aa- 
•esBHtent  for  etreet  improTemmte.  From 
a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

C.  D.  KelBO,  for  appellant.  Tnley  ft 
Heater  and  C.  Ii.  &  H.  E.  Jewett.  for  ap- 
pi'Ilee. 

GATIN.  C.  J.  On  tbe  24th  day  of  De- 
cember, 1888.  tbe  city  of  New  Albany  en- 
tered Into  a  coDtract  with  tbe  appellee  tor 
the  graUlDg  and  ImproTenient  of  a  pop- 
tion  of  Thirteenth  street.  In  that  city,  ae- 
eordlng  tocertain  spedflcatlona^at  a  fixed 
price.  Dnring  tbe  progress  ol  tbe  work, 
aeveral  estimates  and  asaeaamenta  were 
made  ngnlost  tbe  property  of  the  appel- 
lant, abutting  CD  tbe  street,  but  none  nt 
them  were  paid.  Upon  the  complettun  of 
the  work  a  0nal  estimate  was  made,  and 
the  property  (»f  the  appellant  waa  aaseeaed 
with  Ita  proportion  of  the  cost  of  the  Im- 
provement. Tbe  appellee  having  sued  out 
a  precept  tor  tbe  collection  of  the  amount 
duo  on  the  aaseasment,  tbe  appellant  ap- 
pealed to  tbe  Flojd  circuit  court,  where 
tbe  cause  was  tried  by  a  Jury,  resulting  in 
a  verdict  agaluat  him,  upon  which  tbe 
court,  over  a  motion  for  a  new  trial,  ren- 
dered Judgment. 

The  aeaiffnroeut  ot  errors  calls  in  qaes' 
tlon  the  suCBclency  of  tbe  complaint.  No 
other  question  is  prveented  for  onr  consid- 
eration. 

Tn  thli  class  of  cases  tbe  transcript  cer- 
tified to  the  circuit  court  constitutes  the 
i^er  opinlm  <m  rahoazlng,  aea  8411.  E.  Bep.  847. 


complaint.  It  abnnid  not  be  construed 
with  rigid  etrlctneaa  against  the  contract- 
or, and  win  stand,  nnless  there  la  some 
defect  In  it  which  affects  the  substantial 
rights  ot  the  party  objecting  to  It.  Reeve* 
T.  Grottendlck.  m  Ind.  107. 80  N.  B.  Bep. 

m. 

It  Is  contended  by  tbe  appellant  that  U 
affirmatively  appears  by  the  complaint 
that  tbe  appellee  did  not  comply  with  bla 
contract,  and  that  for  this  reason  the 
complaint  is  bad.  This  contention  is 
based  upon  certain  language  used  in  the 
report  of  a  committee  to  whom  was  re* 
terred  tbe  final  estimate.  This  committee 
recommended  that  tbe  estimate  be  fU- 
lo wed,  but  stated  generally  that  tbe  ap- 
pellee did  not  follow  the  speciflcutlons 
strictly,  in  every  particular.  In  what  re- 
spect he  departed  from  them  we  are  not 
Informed:  but,  as  the  committee  recom- 
mended the  allowance,  it  Is  fair  to  pre- 
sume that  the  departure  waa  In  an  Imma- 
terial matter,  and  did  not  In  any  wise  in- 
jure tbe  property  owners,  or  lesaen  tbe 
value  of  the  worli.  But  in  bis  affidavit 
for  a  prrcept  the  appellee  swears  that  he 
fully  complied  witb  hts  contract  with  the 
city.  The  question  for  trial  In  the  circuit 
court  related  to  the  compliance  ornon- 

?omplfaDce  of  the  appellee  with  hlscon- 
ract.  We  would  not  feel  at  liberty,  then^ 
tore,  to  bold  the  complaint  bad,  and  turn 
tbe  appellee  out  nf  court  without  a  bear- 
In^,  simply  upon  the  statement  of  the  com- 
mittee, to  tbe  effect  tnet  he  had  not  fol- 
lowed Btrietly  tbe  specifications  nnder 
wbirh  be  had  agreed  to  do  the  work  of  Im< 
proving  the  street  in  front  oftbeappel* 
lout's  property. 

It  Is  turther  contended  by  the  appellant 
that  It  affirmatively  appears  that  the 
final  estimate  was  made  by  the  city  en- 
gineer after  bis  term  ot  office  expired,  but 
In  this  we  think  the  appellant  Is  In  error. 
We  have  been  nnable  to  find  anything  lu 
the  record  from  whlcb  ancb  an  Inference 
necessarily  folio  we. 

Finally,  It  Is  contended  by  tbe  appellant 
that  the  act  ot  March  8,  1689,  (Acts  1889, 
p.  287,)  repeals  all  former  acts  upon  the 
subject  of  collecting  assesBments  tor  street 
improvements,  and  that  for  this  reason 
tbe  appellee  mistook  bla  remedy  when  h* 
undertook  to  collect  the  amoant  due  him 
by  pi-ecept.  We  cannot  agree  with  appel- 
lant's conclusion  upon  this  subject.  Even 
If  tbe  act  of  1889  may  have  operated  to  re> 
peal  tbe  body  of  thn  act  under  which  this 
work  was  performed,  still  appellee  would 
not  thereby  lose  his  remedy  tor*  tbe  work 
performed  under  bis  contract,  but  he  was. 
un  thecontrary,entltled  to  proceed  to  col- 
lect whatever  som  might  be  Jnetly  due  bim 
thereon.  It  Is  not  the  policy  of  our  law 
to  attempt  to  take  away,  by  leglnlatlve 
enactment,  rights  which  have  already  ac- 
crued. Section  248, Rev.  St.  1881, provides: 
"And  tbe  repeal  of  any  statute  shall  not 
have  the  effect  to  release  or  extlogulBb  any 
penalty, forfeitnre.or  liability  Incurred  nn- 
der such  statute,  unless  tbe  repealing  act 
shall  so  expressly  provide;  and  such  stat- 
ute Bhall  be  treated  as  still  remaining  In 
force  for  tbe  purpose  of  sustaining  any 
proper  action  or  prosecution  for  tbe  en- 
lorcemeat  ot  ancb  penalty » forfel  to  re,  or 
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Uabnity."  In  Crowell  r.  Jaqaa,  114  Ind. 
SM,  15  N.  E.  Bep.  242,  wbere  It  waa  claimed 
a  rlsbt  to  collect  a  street  aaaessmout  waa 
loit  by  tbe  implied  repeal  ol  tbe  atatate. 
In  whlcb  ao  BavlDg  clause  was  contaloed* 
Jndge  NIblack  said  of  tbe  later  Btatate: 
"It  tberefore.  Impliedly,  superseded  and 
repealed  tbe  main  body  of  such  Bsctlon 
8163,  sariDff  only  contractn  entered  Into 
before  tbe  paBBageof  tblsact."  In  Palmer 
r.  Stumpb,  29  Ind.  829,  it  was  held  that 
wbere  a  contract  tor  street  Improvement 
had  been  made,  and  precept  Issued,  "his 
lifCbts  under  tbe  contract  were  Tested,  and 
tbe  leKielatnro  could  not  deprive  bim  of 
tbem."  Our  views  as  to  tbe  effect  tif  the 
repeal ol  thestatnteuponappellee'e  rights. 
And  tbe  effect  of  tbe  general  saving:  stat- 
Dte.  Is  sustained  by  Kuons  v.  Cluggish. 
(Isd.  App.)  84  N.  E.  Uep.  661.  (decided  at 
this  term;)  Daggy  v.  Ball,  (Ind.  App.)  34 
N.  E.  Rep.  246;  Crelgbton  v.Pragg,  21  Cal. 
116;  Harris  v.Town8hend,5eVt.71»;  Wil- 
son V.  Herbert,  41  N.  J.  Law, 464;  State  v. 
Boyle,  10  Kan.  118;  Steamship  Co.  v.  Jol- 
Iffe,  2  Wall.  450;  Bnth.  St.  Const.  $  164. 

Our  conclusion,  therefore,  la  that  tbe 
aompluint  was  sufflcient. 

Jadgment  affirmed. 


(7  Ind.  App.  SB7) 

BANDS  V.  HATFIELD. 

(Appellate  Court  of  Indiana.  Jons  23,  1883.) 

HmnoPAi.  CoBVoa&Tioir— BrmuT  Ihprotbhents 
— AflsuBtfENTs  —  Amos  TO  CcHJAcv  —  Som- 
OIBHOT  or  CoHPumT  —  AuavDiiBitT  or  Enoi- 

nBB'8  RbPORT. 

1.  Where,  In  &u  action  to  fx>llect  an  aasess- 
ment  for  street  ImproTement.  under  Elliott's 
Sapp.  K  812-821.  u  amended  bj  Acts  1881,  pw 
823,  the  complaint  alleges  that,  on  the  petition 
of  more  than  two-tblrda  of  the  resident  proper- 
ty owners  on  the  street  to  be  Improvea,  the 
common  cooncii  adopted  an  ordinance  for  mak- 
ing  the  Improvement  asked,  by  an  affirmative 
vote  of  more  than  two-thirds  of  the  members 
thereof^  It  shows  a  sufficient  compliaaoe  with 
Elliott's  Bum.  S  813,  which  requires  a  resoln- 
tion  to  be  adopted  bj  snch  coancil,  declaring  a 
necessity  for  the  proposed  improvement. 

2.  Where  snch  complaint  shows  that  a  no- 
tice of  the  propoaed  improvement  waa  given 
property  owners,  as  provided  by  Elliott's  Supp. 
I  813,  as  amended  by  Acta  ISQl,  p.  324,  |  2, 
therebr  affording  them  an  opportunity  to  be 
heard  as  to  tbe  proposed  SBsesgment.  It  showa 
facts  which  constitute  due  proceaa  of  law,  and 
conferred  jorisdietion  on  the  dty  to  make  the 
■■sessment. 

3.  Mere  Irregnlarities  occurring  prior  to 
naking  such  asseosment  do  not  render  it  void. 

4.  ARts  1801.  p.  324,  |  2.  provides  that  the 
common  council  may  "alter  or  amend"  the  esti- 
mate and  report  of  tbe  city  engineer.  Hdd  that, 
where  one  of  the  property  owners  on  the  street 
where  the  propoaed  improvement  was  to  be 
made  waa  not  mentioned  la  the  original  report 
and  estimate  of  the  sngineer  for  the  assessment 
of  the  benefits  by  reason  of  the  ImprovemenU, 
the  coancil  had  the  aathoritr  to  so  amend  the 
ofltimats  as  to  include  such  owner's  property, 
and  assess  against  It  the  just  proportion  of  the 
«ost 

Appeal  from  circuit  conrt,  Floyd  coun- 
ty; George  B.  Cardwsll,  Jodge. 

Actios  by  John  B.  Hatfield  against 
William  Sands  to  collect  an  asBesement 
for  atreet  improvemen  t  In  tbe  city  of  New 
Albany,  under  A«t  1889,  (ElUott'a  Supp.  fij 


812-821,)  as  amaoded  Dy  Acta  1891,  p.S23. 
From  a  Judgment  for  plalntlB,  deflendaat 

appeals.  Affirmed. 

Kelso  ft  Kelso,  for  app^ant.  C.  K  ft 

H.  E.  Jewett,  for  appellee. 

DAVIS,  J.  Tbe  appellant  bas  not,  tn 
tbe  preparatloD  ol  tbe  traoBcrfpt  of  tbe 
record  filed  In  tbis  coort,  compiled  with 
rule  SO.  He  has  wholly  failed  to  cause 
marginal  notes  to  be  placed  on  tbe  trans- 
cript. In  their  appropriate  places,  liidkat- 
Ing  the  several  parts  of  tbe  pleadings  in 
the  cause,  the  orders  of  the  court,  and 
other  matters  In  tbe  record.  Therefore, 
appellee  Insists  that  tbe  ap|>eal  should  be 
dlsmisBed.  This  contention  miffbt,  wltb 
propriety,  under  tbe  clrciimstanoeii.be  svs- 
talued ;  but  we  prefer.  If  we  can,  to  over- 
look purely  technical  objections  to  tbe 
transcript,  of  tbe  character  indicated, 
and  to  determine,  so  far  ati  we  may  be 
able  to  ascertain  what  they  are,  in  the 
Imperfect  coodltlon  of  the  reuord,  tbe 
questions  Miught  to  be  presented,  on 
tbeir  merite. 

The  errors  assigned  are:  <1)  The  com- 
plaint does  not  state  facts  sofflcient  to 
constitute  a  cause  of  action;  (2)  the  conrt 
erred  in  overruling  the  demurrer  to  tbe 
complaint;  (3)  tbe  court  erred  In  Us  con- 
elusions  of  law  on  tbe  agreed  statement 
offsets;  (4)  the  court  erred  in  OTerrnllng 
tbe  motion  for  a  new  trial. 

This  was  a  proceeding  to  collect  an 
asftessment  for  street  Improvement  under 
tbe  act  of  1880,  and  amendmentfi  thereto 
in  1891.  Elliott's  iiapp.  9  and  Acta 
ISOl,  p.  828.  Tbe  objection  oi«ed  to  tbe 
complaint  la  that  it  does  not  arer  that  a 
resolution  declaring  a  necessity  for  tbr 
proposed  Improvement  was  adopted  by 
the  common  council  of  tbe  city  of  New 
Albany,  In  cunformlty  with  tiie  provi- 
sions of  section  818,  Elliott's  Sopp.  Tbe 
complaint  alleges,  however,  that,  upon 
the  petition  of  more  than  two-thirds  o( 
tbe  resldmt  property  owners  along  the 
line  of  tbe  street  to  be  improved,  tha  com- 
mon council  adopted  an  ordinance  for  tbe 
making  of  tbe  improvement  in  question, 
by  the  affirmative  vote  of  more  than  two- 
thirds  of  the  members  thereof.  This  was. 
In  our  opinion,  a  substantial  compliance 
with  the  statute.  Whether  tbe  order.  U 
snffldent  in  terms,  was  by  resolution  or 
ordinance.  Is  Immaterial.  Merrill  ▼.  Ab- 
bott. 62  Ind.  549.  It  Is  true,  In  sucb  pro> 
ceedings,  that  the  owner  of  private  prop- 
erty which  Is  about  to  be  assessed  lor  the 
coRt  of  the  construction  of  tbe  Improve- 
ment must  have  notice.  The  complaint 
shows  that  tbe  notice  required  by  sec- 
tion 7  of  tbe  original  act,i  as  amended  bj 
section  2  ol  the  act  ol  1f»l.*  was  dul> 
given.  Tbe  notice,  as  provided  for  In  tbe 
section,  gives  the  owner  an  opportunity 
to  be  heard  In  respect  to  tbe  correctness 
of  tbe  charge  against  his  property.  Par 
Buent  to  this  notice, — which,  in  oar  opin- 
ion, was  sufficient,  under  tbe  statutes  on 
which  the  proceedings  were  predicated,— 
appellant  was  given  an  opportunity 
for  a  hearing  upon  said  estimate  and  re- 
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port.  On  the  facts  all6ffed  Id  the  com> 
plaint,  the  notice  which  was  daly  glren  In 
tbls  case  constituted  due  process  uf  law, 
and  conferred  Jorisdlction  ou  tbe  city, 
tbrough  Its  officers,  to  make  the  araesR- 
ment.  Garvin  v.  Danssman,  114  Ind.  42!), 
16  N.  B.  Rep.  826.  Mem  IrreffnlarltleB,  ir 
any,  which  occnrred  prior  thereto,  would 
nut  render  tbe  asBesainent  void.  Reeves 
V.  (jrottendlck.  131  Ind.  107,  80  N.  E.  Rep. 
889.  Theconiplaiift  states  facte  sufficient 
to  withstand  tbedemnrrer.  Mcfineney  v. 
Town  of  Sullivan.  125  fnd.  407.  25  N-  E. 
Bep.  640;  De  Pny  t.  City  of  Wabash.  (Ind. 
Sup.)  32  N.  E.  Bep.  1016.  Tbere  is  a  radi- 
cal dlfferenee  between  an  agreed  case,  and 
a  case  where  tbere  la  simply  an  aKi'eeinent 
as  to  the  facts.  EUiutf  s  App.  Proc.  §  224. 
On  account  of  this  difference,  without  ex- 
tended discussion,  it  will  suffice  to  say 
that  no  question  Is  presented  for  our  con- 
sideration by  tbe  tblrd  error  asslsned. 

Tbe  only  remaining  question  arises  on 
the  fonrtb  and  last  error.  It  ts  nrired  in 
support  of  this  asaignnienC  that,  because 
appellant's  property  was  not  described 
in  the  oriKlnal  estimate  and  report  of  tbe 
city  engineer,  the  assessment  against  him 
la  void,  and  sncb  property  should  not 
bear  Its  proportion  of  the  cf>8t  of  the  Im- 
provement. It  is  not  claimed  that  appel- 
lant la  assessed  with  an  nujnst  propor- 
tion ot  tbe  coet  ut  the  improvement.  His 
contention  is  tbat,  because  of  the  omis- 
sion ot  bis  property  In  tbe  original  report 
ot  tbe  engineer,  he  Is  under  no  obligation 
to  pay  any  part  ot  such  cost.  Section  3 
of  the  amendatory  act,  approved  March 
8, 18S1,  proTides.  In  express  terms,  that 
tbe  common  conncll  may  "^alter  or 
amend'*  tbe  estimate  and  report  of  tbe 
city  engineer.  It  la  conceded  to  he  true 
that  appellant  was  not  mentioned  in  the 
original  report  and  estimate  prepared  by 
tbe  engineer  for  the  assessment  or  eollec- 
tioQ  of  the  benefits  accroIUK  to  property 
by  reason  of  tbls  Improvement,  but  when 
the  engineer's  esdmate  was  referred  to 
the  eommitteeof  tbe  common  coondl  lor 
bearing  thereon,  and  due  notice  given  to 
all  property  owners  Interested  In  or 
affected  by  the  improvement,  us  required 
by  the  statute,  to  appear  and  make  any 
objection  they  might  have  tu  such  esti- 
mate, and  at  anch  meeting,  in  parsnance 
of  sneh  notice.  It  was  pointed  ont  that 
appellant's  property  had  been  omitted, 
and  wasabont  to  escape  tbe  payment  of 
Its  proportion  of  the  cost  of  tbe  improve- 
ment, it  was  tbe  duty  of  the  common 
Gonncil  to  so  alter  and  amend  said  esti- 
mate and  report  that  it  wonld  Include 
appellant's  property,  and  to  assess 
aaainst  bis  property  the  Just  and  propor- 
tionate share  of  the  cost  ol  such  improve- 
ment. What  adTantnge  woald  there  he 
in  the  right  ot  the  property  owners  to 
appear,  If  it  was  not  forthe  fact  that  such 
alterations,  amendments,  and  corrections 
nhould  be  then  and  there  made  as  would 
require  each  to  pay  his  Just  and  equal 
part  of  the  cost  of  each  improvement? 
We  recognise  that  such  statutes  are 
strictly  construed,  but  in  the  appllcntlun 
ol  this  rule  sncb  construction  should  be 
reasonable,  so  as  to  give  force  and  effect 
to  the  intent  and  spirit  ol  tbetoglalature. 


Tbe  reason  for  the  notice,  and  of  tbe 
power  conferred,  as  provided  In  this  sec- 
tion, evidently,  was  to  give  an  oppor- 
tanlty  to  correct  such  omissions  and  mis- 
takes. In  order  that  the  assessments 
abould  be  made  equal  and  fair  upon  the 
property  of  all  the  persona  who  received 
and  enjoyed  tbe  benefit  ot  the  Improve* 
ment.  Koons  v.  Clugglsh,  (Ind.  App.)  S4 
N.  E.  Rep.  631,  and  authorities  there  cited. 
All  this  baring  been  duly  and  properly 
done,  notwithstanding  there  may  have 
been  some  Irregularities  In  the  prelimi- 
nary proceedings,  we  are  not  able  to  see  In 
tbe  record,  as  it  comes  to  as,  wherein  ap- 
I>ellant  baa  any  Just  grounds  of  com- 
plaint. It  appears  to  tbe  court,  ft-om  the 
examination  we  have  made  of  the  record, 
that  the  merits  of  tbe  cause  bave  been 
fairly  tried  and  determined  in  the  court 
t>elow  Judgment  affirmed. 


a  iDd.  App.  388) 

TATLOK  V.  TRUSTEES  FIRST  OONGRB- 
GATIONAIi  CHURCH  AND  SOCIETY  OF 
MICHIGAN  CITY. 

CAK>eUate  Court  of  Indiana.  June  28,  1893.) 

Apfbai/— Rsviaw— OBiBcrrtoxa  not  Rauid  Bb- 
LOW— Hakhlbss  Ebrok. 

1.  An  objection  that  the  Jad^«it  rendered 
is  greater  than  was  demanded  in  the  complaint 
will  not  be  snstained  on  appeal,  where  no  mo- 
tion to  modify  was  made  in  the  court  below. 

2.  Where  tiie  record  on  iv>peal  shorn  that 
appellant  consented  to  a  reference,  and  volun- 
tarily appeared  before  the  referee,  nia  objection 
that  tbe  judgment  is  void  because  of  failure  to 
comply  with  Rev.  St.  1881,  1  656,  reaoiringlhe 
written  consent  of  both  parties  to  the  reference, 
will  not  be  saatained. 

S.  Hie  refnsal  of  the  court  to  raitertain  an 
affidavit  filed  in  support  of  a  motion  for  a  new 
trial  is  harmless  vmur,  whore  the  affidavit  does 
not  show  any  faets  entitling  the  moving  party 
to  the  new  trial. 

Appeal  from  eircnit  court.  La  Porte 
county ;  D.  Noyes,  Judge. 

Action  by  the  Trustees  First  Congr^a- 
tlonal  Church  and  Society  of  Michigan 
City  against  John  Taylor,  Jr.  From  a 
Judgment  for  plaintiff,  entered  upon  tbe 
report  of  a  referee,  detoidant  apiwala.  Af- 
firmed. 

R.  B.  Carroll,  for  appellant.  H.  B.  Tut- 
bill,  for  appellee. 

IjOTZ,  J.  The  appellant  was  the  treas- 
urer of  the  appellee,  a  church  society  or- 
ganised under  tbe  laws  ot  this  state,  and, 
as  such  treasurer,  had  received  and  dis- 
bursed moneys  belouglng  thereto.  After 
he  ceased  to  be  such  treasurer,  appellee 
brought  this  action  to  recover  moneys  al- 
leged to  be  due  it  from  appellant.  Tbe 
com  plant  is  in  two  paragraphs.  The  first 
declares  upon  anacconnt  stated.  Theaee- 
ond  declares  npun  an  account  for  moneys 
had  and  received,  and  with  It  is  filed,  as 
an  exhibit,  an  itemized  statement  of  re- 
ceipts and  expenditures  by  said  appellant. 
This  bill  of  particulars  shows  that  appel- 
lant received  as  sncb  treasurer  the  sum  of 
S1.5&5.93.  and  disbursed  the  sum  of  $1,411.. 
11,  and  that  there  was  a  balance  of  f  144.^ 
due  appeJIee,  for  which  sum  Judgment  was 
demanded,  and  all  otber  proper  relleK 
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Tbe  appeHant  answered  (1)  the  eeneral 
denial;  and  (2)  a  set-on.  Tbere  was  a  re- 
ply to  tbe  second  paragraph  of  ansvrer, 
aDd,  after  Insne  was  thus  Joined,  tbe  rec- 
ord contains  tbe  follonrlug  recitation: 
"And  by  agreement  tbla  caaae  la  referred 
to  FrederlciE  H.  Zahm.  who  la  to  hear  the 
eTidenue,  beginning  on  Taeuday,  May  10, 
1892,  und  to  continue  until  the  evideuce  Is 
complete,  and  to  report  tbe  facts  and  con< 
cluslone  at  the  next  term  of  this  court.  * 
The  referee  filed'  his  report  at  the  follow- 
ing September  term  of  the  court,  by  which 
It  Is  made  to  appear  that.  In  accordance 
with  tbe  order  of  tbe  court,  said  referee 
began  hearing  tbe  evidence  on  the  lOtb 
day  of  May  1S92.  and  continued  fur  the 
apace  of  three  days;  that  the  hearing  waa 
then  postponed  until  about  thel2tb  day 
of  AuKuBt,  nt  tbe  request  of  the  appellant, 
to  give  him  an  opportunity  to  procure  cer- 
tain vouchers,  upon  which  day  the  hear- 
ing was  concluded.  Tbe  report  further 
shons  tbat.  daring  the  time  appellant 
was  acting  as  treasurer  of  appellee,  lie  re- 
ceived tbe  sum  of  l^l,53S.2H,  and  disbursed 
the  sum  of  $1,368. (tl,  and  that  there  was  a 
balance  due  appellee  In  the  sum  of  $164.67. 
The  referee  asked  that  be  he  allowed  the 
sum  of  $25  for  hts  aervlcee.  The  appellant 
objected  and  excepted  to  tMa  report,  as- 
aicining  as  causes  for  such  excepttouA  (1) 
that  the  Hndlng  and  award  was  obtained 
by  fraud  and  collusion,  and  through  un- 
due influence;  (2)  that  the  referee  improp- 
erly refused  appellant  reasonable  time  to 
obtain  the  evidence  of  certain  witnesses, 
and  Improperly  refused  to  bear  other  w)t- 
neesea  when  offered  by  him;  13)  tbat  ap- 
pellee's attorney  acted  as  attorney  lor  tbe 
referae,  and  that  appellee  and  Its  attorney 
Influenced  bis  decision,  ami  made  his  re- 
port for  hfm;  (4)  that  the  referee  exceed- 
ed bis  powers,  and  improperly  executed 
them,  in  that  be  did  not  take  time  to  hear 
tbe  evidence.  Theappelleemoved  toatrlke 
out  these  exceptions,  which  motion  was 
sustained  by  tbe  court,  to  which  ruling 
the  appellant  oxcepted.  The  coart  there- 
upon confirmed  the  report  of  tbe  referee, 
and  rendered  judf!nient  aenlnst  appellant 
in  tbe  sum  of  $164.67,  with  costs,  and  al- 
lowed the  referee  the  sura  of  $25  fur  bis 
services.  Appellant  thereupon  filed  a  mo- 
tion for  a  new  trial,  afad' offered  to  file  bis 
own  affidavit  In  support  of  certain  cauaea 
for  said  motion ;  but  the  court  refused  to 
entertain  said  affidavit,  or  permit  it  to  be 
filed,  to  which  action  the  appellant  except- 
ed. There  is  a  hill  of  exceptions  In  the  rec- 
ord, which  contalne  this  affidavit.  The 
assignment  of  errors  brings  in  review  the 
acllrm  of  the  court  In  referring  the  cause 
to  the  referee;  In  striking  oat  appellant's 
exception  to  the  referee's  report;  lb  ren- 
dering Judgment  on  the  report;  In  over- 
ruling the  motion  tor  a  new  triul,  and  the 
refusal  to  permit  appellant  tu  file  the  affi- 
davit In  support  of  bis  motion  for  a  new 
trial. 

Api>ellant  has  not  discussed  tbe  ques- 
tions ns  they  arise  from  tbe  assignment  of 
errors,  but  has  arranged  them  into  what 
be  denominates  three  "points,"  and  Indis- 
posing of  this  case  we  will  follow  the 
course  laid  out  by  appellant.  His  first 
point  is  tbat  the  Judgment  shoold  be  re- 


versed because  tbe  complaint  only  de- 
mands fl44.H2,  while  the  Jadgment  ren- 
dered is  for  $164.67,  and  because  there  is 
an  allowance  of  $25  to  the  ivferee.  Tbe 
appeal  la  from  the  Judgment  a«  an  eocira- 
ty.  If  the  Judgment  is  good  to  tbe  extent 
demanded  by  the  eomplaint,  It  cannot  be 
reversed  as  an  entirety.  If  tbe  appellant 
desired  to  protect  himself  against  the  ex- 
cess over  the  demand  made  by  the  com- 
plaint, and  of  the  referee's  allowance,  b<> 
shonld  have  called  this  matter  to  the  at- 
tention of  tbe  trial  court  by  a  motion  to 
modify,anil  then  presenttbe  rnllng  to  tbis 
court  hj  a  bill  of  exceptloua.  Tbere  was 
no  motion  of  this  kind  made  In  the  court 
below.  Appellant's  first  point  is  nut  well 
taken.  Btudabaker t.  Marklpy,  (Ind.  App. I 
34  N.  £.  Kep.  am.  (decided  at  this  term.) 
and  authorities  there  cited. 

The  second  point  Is  that  the  pruceed- 
Ings,  commencing  with'  the  appointment 
of  the  referee,  and  all  enbaeqaent  actiucs 
by  tbe  court  based  tbereon,  are  void  be- 
cause of  the  failure  to  comply  with  sectlun 
556.  Rut.  tit.  18S1,  which  requires  the  writ- 
ten consent  of  both  partieu  before  a  caoM 
can  be  r*sferred,  and  because  the  reconi 
does  not  show  that  appellant  waived  his 
right  to  a  trial  by  Jury,  by  oral  consent 
entered  of  record  in  open  court,  as  required 
by  section  550.  Id.  The  record  does  show 
that  by  agreement  the  cause  was  referred. 
There  is  nothing  In  the  record  to  aboir 
that  theappellant  objected  to  this  method 
of  trial.  On  thecontrary.it  aeems  tohufe 
been  done  at  bis  instigation.  In  all  ac- 
tions where  tbere  la  an  appearance,  it  Is 
absolutely  neceaaary.  in  ord^r  to  pment 
any  queaifon  to  an  appellate  court,  that 
an  exception  be  taken  tu  tbe  decision  of 
tbecotirt.  To  this  general  rule  there  are 
but  two  exceptions:  (1)  Where  the  conrt 
hna  no  Jurisdiction  of  the  subject-matter; 
and  (2)  where  tbe  complaint  dotm  not 
state  facta  sufficient  to  constitute  a  caose 
of  action.  As  to  all  oltor  qnestiona  that 
are  presented  to  an  appellate  court,  tbe 
foundation  oT  tbe  appeal  moat  be  laid  in 
an  exception  to  the  ruling  of  the  trial 
court.  The  manifest  reason  for  this  r»- 
quirement  is  tbat  before  an  appeal  can  he 
prosecuteU  It  must  appear  that  the  mat- 
ter was  decided  by  tbe  lower  court.  If  no 
exception  be  taken,  tbe  olijeotiun  to  tbe 
decision  is  waived,  and  It  will  beconeln- 
slvely  presumed  against  a  party,  on  ap- 
peal, that  he  was  consenting  to  tbe  action 
of  the  triul  court.  This  rule  extends  su 
far  lhat  It  preclndea  the  appellant  from 
asserting  that  there  was  no  written  con- 
sent to  refer  the  cause.  Here  tbe  record 
not  only  shows  that  appellant  cimsented 
to  tbe  reference,  but  that  be  Toliintarily 
appeared  before  tbe  referee,  and  sobmit- 
ted  his  rights  to  that  method  of  adjudica- 
tion. Goodwin  T.  Hedrick,  M  Ind.  121; 
HHuserv.  Roth, 37  Ind.  89;  Griffin  r.Pate, 
6»  Ind.  273;  Sheets  r.  Bray,  125  Ind.  83.  St 
N.  E.  Hep.  867;  Work,  Pr.  §  1071. 

The  third  point  dtscnased  by  oppellaat 
Is  tbe  conrt'a  refasal  to  enbtrtalQ  tbe  affi* 
doTit  of  appellant  In  support  of  bis  mo- 
tion for  a  new  trial.  The  conrt  bavlng  ea- 
tertalned  tbe  motion  for  a  new  trial.  It 
was  its  daty  also  to  entertain  anyaffl- 
davit  in  support  tliereol  tbavwas  releTant 
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and  perHaent.  We  hare  examined  the 
affldavit,  and  find  that  it  contains  bat 
few.  It  any,  matten  that  were  pertinent 
to  the  motion.  While  the  refaeal  of  the 
court  to  permit  It  to  be  filed  was  perbapi 
an  Irregalarlty.  atlH  It  could  UaTe  made 
no  difference  In  result,  as  it  did  not  show 
any  facts  which  wotfld  entitle  the  appel- 
lant to  a  new  trial.  There  le  no  reversible 
error  In  the  record.  Jadgment  affirmed. 


-  (169  MaM.  416) 

PHELPS  T.  SIMONS  et  al. 
(Sapreme  3'adicdal  Court  of  Massachusetts. 

Hampden.  June  23,  1S93.) 
HDBBA.in>  utD  Wirs  —  Estate  sr  Extikbtiks  — 
Bali  bt  Husb&nd  —  Kiohtb  ov  Pukchasbb  — 

RlOHT9  OP  WiFS. 

1.  Where  sharea  of  stock  are  devised  to  a 
man  and  his  wife,  "and  to  the  BUrrivor  of 
them,"  and  the  husband  Bells  the  sharea.  the 
purchaser  acquires  only  the  right  to  receive 
the  dividends  on  the  stock  during  the  joint 
lives  of  the  husband  and  wife,  and  to  the 
shares  hi  ease  the  husband  snrrives  the  latter; 
while  the  wife,  if  she  BorvlTes  hw  hosbond. 
will  be  entitled  to  the  Bh^res,  and  a  court  of 
equity  will  not  compel  her  to  deliver  the  ccrtifi- 
cute  of  Buch  shares  to  the  iiurchaser.  Field, 
C.  J.,  and  Knowltou  and  iJorton,  J  J.,  dis- 
eenting. 

2.  Oen.  St  c.  108,  t  1.  la  force  when  such 
will  was  made,  and  providing  that  "the  prop- 
erty, both  real  and  personal,  which  any  married 
woman  now  owns  as  her  sole  and  s^iarate 

Stoperty,  that  which  comes  to  her  by  descent, 
evis^  bequest,  or  grant,  *  *  *  shall,  not- 
withBtanding  her  marriage,  be  and  remain  her 
sole  and  separate  proper^,"  has  no  application 
in  such  case,  and  did  not  prevent  the  husband 
from  alienating  the  wife's  interest.  Holmes, 
Barker,  and  Latbrop,  JJ.,  disaeuting. 

Case  reserved  from  supreme  judicial 
court,  Hampden  county ;  Marcus  P. 
KdowIcod,  Judge. 

BUI  by  Ollbert  W.  Phelps  against  Cath- 
arine It.  Simons  and  ISlmeon  B.  Himons, 
her  hosband,  to  compel  defendant  Catha- 
rine to  delirer  to  plaintiff  a  certain  certifi- 
cate of  Btiures  of  national  bank  stock  sold 
to  him  by  dt^endant  Simeon  B.  Heard  on 
bill  and  answer  and  the  admlasionH  of  the 
parties.  Case  reserved.  Judgment  for 
defendants. 

Jas.  Bliss,  for  complainant.  J.  E.  Mc- 
Jntlre,  for  defendants. 

LATHROP,  J.  This  Is  a  bill  In  equity 
against  Catharine  L.  Simons,  and  Simeon 
B.  Slniona,  her  hasband.  Sarah  C.  Si- 
mons, the  mother  of  Simeon,  died  on  April 
8.  1872.  By  her  will,  dated  October  SI, 
1870,  which  has  been  dnly  admitted  to  pro- 
bate, she  devised  and  bequeathed  the  resi- 
due of  her  estate,  real  and  personal,  to 
her  *'8oa,  Simeon  B.  Simons,  and  his  wife, 
Kate  L.  Stmuna,  and  td  the  survivor  of 
them,  and  the  helm  ot  such  survivor,  to 
have  and  to  hold  the  same  forever."  Sa- 
rah died  posseased.  among  other  proper- 
ty, uf  12  shares  of  the  capital  stock  of  the 
Second  National  Bank  of  Springfield.  On 
December  3, 1872,  said  bank  Issued  a  cer> 
tlflcate  of  said  shares,  in  which  It  la  set 
forth  that  "Simeon  B.  Simons,  and  his 
wife,  Kate  It,  Himons,  and  the  stirvlvor  of 
tbem,  and  the  belra  of  such  snrvivor,**  are 
v.84n.b,iio.14— 42 


proprietors  ot  12  shares  ofthecapttal stock 
ol  said  bank.  The  answer  of  thedefwd- 
ant  Catharine,  which  Is  found  to  state  the 
tact8CDrrectly,Bets  forth  that  she  has  pos. 
session  of  said  certificate,  "which  was  left 
in  her  possession  several  years  since  by 
her  said  huahand.**  On  October  15, 1891, 
Simeon  B.  Simons,  by  an  instrument  it* 
writing,  undertook  to  sell  said  certificate, 
and  the  18  ehares  of  stock  represrntpd 
thereby,  to  the  plalntUf,  for  a  valuable 
consideratiou.  He  also,  by  the  instrn- 
ment,  appointed  the  plain titi  hie  attorney 
to  make  the  transfer.  The  bank  refused 
to  make  the  transrernntil  theoutstandlng 
certificate  was  delivered  up,  and  Catharine 
refused  to  deliver  up  the  certificate.  The 
prayer  of  the  bill  is  that  Catharine  be  or- 
dered to  produce  the  outstanding  certifi- 
cate, and  to  driver  the  same  to  the  plain- 
tiH.  In  1870,  when  this  will  was  made, 
and  In  1872,  when  it  was  admitted  to  pro- 
bate, the  General  Statutes  were  in  force; 
and  it  was  provided  by  chapter  108,  §  I, 
that  "  the  property,  both  real  and  person- 
al, which  any  married  woman  now  owns 
as  her  sole  and  separate  property,  that 
which  comes  to  her  by  descent,  devise,  be- 
qnest,  gift,  or  graut,  •  •  •  ahall,  not- 
withstanding her  marriage,  beand  remain 
her  sole  and  separate  property."  Mr. 
Jnstlce  HOLMES.  Mr.  Jnstice  BARKEH, 
and  the  writer  of  this  opinion  think  that, 
under  tbls  statute,  Simeon  B.  Simons  bad 
no  power  to  alienate  his  wife's  Interest, 
b^evfng  that  the  case  of  Pray  v.  Steb- 
blns,  in  Mass.  S19,  4  N.E.  Rep.  824,  which 
relates  tu  the  validity  of  a  lease  made  by 
a  husband  while  the  Joint  tenancy  contin- 
ued, has  no  bearing  on  the  question.  The 
same  Justices  also  think  that,  whatever 
maybe  the  effect  of  the  variuua  Rtatntee 
then  In  force  as  tu  the  estate  which  the 
husband  and  wife  took,  the  wife  was  en- 
titled, as  between  henieUaod  herbasband, 
to  one-half  to  her  separate  use.  See 
Mander  v.  Harris,  27  Ch.  Dlv.  166;  Jupp  v. 
Buckwell,  89  Ch.  Dlv.  148.  But  the  other 
Justices  are  of  opinion,  on  the  authority  (rf 
Pray  v.  Stebbins,  that  Oea.  St.  v.  108.  (  1, 
does  not  apply,  and  we  proceed  to  con^d- 
er  the  ease  Irrespective  uf  the  sratutear^ 
lating  to  married  women. 

At  common  law,  a  devise  to  hnsband 
and  wife  vested  In  them  an  estate  by  en- 
tireties; not  strictly  a  Joint  tenancy,  but 
as  said  by  Mr.  Justice  Wells,  In  Wales  v. 
Coffin,  IS  Allen,  213.  215,  "one  Indlvhdhle 
estate  In  them  both,  and  the  survivor  of 
them."  See.  also.  Pierce  v.  Cnace,  108 
Mass.  254;  Pray  v.  Stebbins,  ubi  uupra; 
Donahue  v.  Hubbard,  154  Mass.  537,  28  N. 
E.  Rep,  909;  Morris  v.  McCerty,  (Mass.) 
32  N.  K.  Rep.  i)SS.  While  the  husband  has 
the  entire  right  to  the  use  and  benefit  of 
the  estate  during  coverture,  (Pray  v.  Steb- 
bins, ubi  snpra,)  he  cannot  alienate  it. 
Thus,  in  Fox  v.  Fletcher,  8  Muss.  274, 
where  land  was  devised  to  a  husband  and 
wife,  the  wife  who  survived  her  husband 
was  held  entitled  to  maintalnareal action 
against  a  grantee  In  fee  of  her  husband. 
So  in  Donahue  v.  Hubbard,  nbl  supra,  It 
was  said  by  Mr.  Jnstlce  Allen:  "Tbepe- 
callar  feature  of  this  kind  of  estate  is  that 
each  iB  secure  against  an  Impairment  ol 
rights  through  the  eole  act  of  the  other.* 
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Tbe  beqoMt  lartBla  case  Ib  to  tbe  badbanA 
and  hill  wife,  "and  the  sdrvivor  of  them, 
and  tbe  belra  of  sacbMrrlTor.**  A  con- 
Teyance  in  tbia  form,  at  common  law,  to 
persons  not  hanband  and  wife,  would  Rive 
a  joint  estate  for  life,  and  a  contlneent 
remainder  to  tbe  tiurvlvor.  Cruise,  Dig. 
tit.  IS,  c.  1,  §  2;  1  Greenl.  Cruise.  864a ;  Co. 
Lltt.  19lB.  In  re  Harrison,  »  Anstr.  R»fi; 
Vlcl£  V.  Edwards.  3  P.  Wms.  372;  Hannon 
V.  Christopher.  34  N.  J.  Eq.  459.  The 
plaintiff  admits  tbat  at  common  law  a  be- 
quest to  hasband  and  wile  rests  In  them 
an  estate  by  entireties.  See  Gordon  t. 
Whieldon,  11  Beav.  170;  Ateheson  v.  At- 
cheson.  Id.  485.  He  contends,  bowerer, 
that  as.  at  common  law,  a  bnaband  may 
dispose  of  his  wife's  personal  property 
aa  be  pleases,  be  has  the  same  right  where 
tbe  property  Is  held  by  entireties.  None 
of  the  cases  whicb  be  cites  for  this  posi- 
tion support  It.  There  la  no  donht  that 
shares  of  stock  may  be  beqoeatbed  to  a 
wife  for  life,  with  remainder  to  B.  fu 
such  a  case,  at  common  law.  the  husband 
could  dispose  of  only  the  life  Interest  of 
his  wife  in  tbe  shares;  and,  where  tbe 
abams  are  left  by  will  to  a  bnsband  and 
wife,  the  latter  talces  a  life  Interest  with 
her  hasband,  and  a  remainder  contingent 
on  her  survlTing  bim.  With  the  latter  a 
court  of  equity  will  not  permit  him  to 
meddle.  In  AtcheMun  v.  Ateheson,  11 
Beav.  4a},  where  a  legacy  was  left  to  a 
husband  and  wife.  It  was  beld  that  tbn 
wife's  right  to  It  by  survlTOrsblp  was  en- 
titled to  protection;  and  It  was  ordered 
that  the  legacy  be  carried  to  the  Joint  ac- 
count of  the  husband  and  wife,  with  a  di- 
rection to  pay  the  dlTidends  to  the  hus- 
band during  their  Joint  lives,  with  Illierty, 
on  the  death  of  either,  for  the  sorvlvor  to 
apply.  In  Moflatt  v.  Bumie,  18  Beav.  2U, 
a  bequest  was  made  to  A.  end  bis  wife,for 
tbelr  lives,  with  remainder  over,  and  it 
was  held  that  the  husband  and  wife  took, 
not  In  Joint  tenancy,  bat  fur  their  jniat 
lives  and  the  life  of  thesurvivor.  In  Ward 
T.  Ward,  14  Cb.  Dlv.  506,  where  a  husband 
and  wife  held  an  annnlty  by  entireties,  it 
was  held  tbat  the  whole  of  It  was.  daring 
tbetr  Joint  lives,  liable  to  tbe  husband's 
debts,  bnt  tbe  order  was  only  to  pay  dar- 
ing the  life  of  tbe  bnsband.  See,  also, 
Godfrey  V.  Bryan,  14  Ch.  Dlv.  616;  Craig 
V.  Craig,  S  Barb.  Ch.  76, 105. 

it  follows,  In  the  opinion  of  a  majority 
of  the  court,  that  Mrs.  Simons  will  be  en- 
titled to  tbe  shares  of  stuck  should  she 
sorvlve  her  hnsband.  The  mere  fact  tbat 
tbe  hnsband  placed  tbe  certificate  in  the 
possession  of  his  wife  gave  her  no  addi- 
tional rights.  Cummlngs  v.  Cummlngs, 
143  Mass.  340, 9  N.  E.  Rep.  730.  The  reHult 
Is  that  the  plaintiff  is  entitled  to  the  divi- 
dends on  the  stock  daring  the  Joint  lives 
of  tbe  hnsband  and  wife,  and  Is  entitled  to 
tbe  shares  In  the  contingency  of  the  hus- 
band surviving  his  vtite.  If,  however,  the 
wife  survives  her  husband,  she  Is  entitled 
to  the  shares  absolutely. 

As  the  bank  has  not  been  made  a  party 
to  this  suit,  no  order  can  be  passed  direct- 
ing It  to  do  anything;  and,  as  the  wife 
has-  an  Interest '  in  the  ahares.  there  Is  do 
ffrunnd  for  directing  her  to  deliver  the  cer- 
tlfleate  to  tbe  'plaintiff,  as  tbe  case  now 


stands.  If,  before  a  flnaY  decree  Is  entered* 
the  plaintiff  desires  to  amend  his  bill  by 
making  tbe  bank  a  party,  and  to  have  m 
trustee  appointed  to  bold  thesbares  in  ac- 
cordance with  this  DplDlon,  he  may  apply 
to  a  single  Justice  for  this  purpose. 
So  ordered. 

The  CHIEF  JUSTICE  and  Jastlces 
KNOWLTONand  MORTON  think  thattba 
statutes  enabling  married  women  to  take, 
bold,  and  manage  and  dispose  of  real  and 
personal  property  as  If  they  were  sole  do 
not  apply  to  the  est&te  or  title  byeutire- 
ties  of  husband  and  wife  In  personal  prop- 
erty any  more  than  In  real  prnperty. 
Pray  v.  Stebblns,  141  Mass.  219,  4  N.  E. 
Rep.  824.  They  also  think  that  tbe  will 
vested  in  tbe  bnsband  and  wife  a  title  by 
entireties  In  tbe  shares  In  question.  It  fol- 
lows tbat  the  power  over  the  shares  Is  to 
be  settled  by  the  commou  law.  By  tbat 
law  the  husband  became  upon  marriage 
the  absolute  owner  of  all  the  wife's  chat- 
tels In  possession.  Legg  v.  Legg,  8  Mass. 
99;  Com.  v.  Manley,  12  Pick. 173.  Cpon  re- 
ducing her  choses  in  action  to  possession, 
he  became  tbe  absolute  owner  of  tbem 
also.  Hay  ward  v.  H9yward,20  Pick.  617. 
If  he  did  not  reduce  tbom  to  possession, 
and  she  survived  him.  she  took  tbem  by 
virtue  of  her  snrvJvorsblp.  Haynard  v. 
Hay  ward,  supra.  If,  therefore,  tbCMe 
shares  bad  belonged  absolutely  to  tbe 
wife,  tbe  husband  could,  have  disposed  of 
them  at  common  law  as  he  has  done,  and 
thus  would  have  exthignlshud  completely 
the  wife's  right  of  survivorship.  Bat  the 
shares  were  not  tbe  wife's.  The  title  tu 
them  was  In  the  hnsband  and  wife  by  en- 
tireties. Tbe  whole  of  the  title  was  in  tbe 
husband,  as  well  as  In  the  wife.  Ber  right 
of  surTlvoreblp  cannot  possibly  be  greater 
when  tbe  whole  title  is  In  ber  huabaod,  as 
well  as  in  herself,  tban  when  it  Is  solely  In 
herself.  No  case  to  which  we  have  beeu 
referred  holds  that  at  common  law  the 
wife  has  a  right  of  survivorship  in  a  chose 
In  action  either-belonging  solely  to  herself 
or  to  her  husband  and  herself  by  entireties, 
which  Is  incapable  .of  extinguishment  by 
tbe  hnsband  In  his  lifetime.  On  tbe  con- 
trary,  it  was  said.  In  substance.  In  Atcbe- 
sun  V.  Ateheson,  11  Beav.  485,  which  Is  re- 
lied on  by  tbe  majority  of  tbe  court,  and 
which  was  a  case  of  a  legacy  toa  husband 
and  wife,  that  her  right  to  the  whole  as 
survivor  was  dependent  on  the  fact  that 
it  had  not-  been  disposed  of  by  the  hos- 
haud  In  his  lifetime;  and  in  Ward  r.  Ward, 
14  Ch.  Dir.  fi»6,  it  was  distinctly  beld  that 
the  wife's  right  as  tenant  by  the  entirety 
of  an  annuity  given  to  herself  and  hus- 
band during  theirjoint  Uvea  was  not  prop- 
erty of  the  wife  out  of  which  a  settlement 
could  bs  made  under dlrectloa  of  the  court 
for  her  benefit.  Tbe  cases  In  regard  to  the 
busband'srigbtover  tbe  wlte*s  real  estate, 
or  over  real  estate  belonging  to  himself 
and  wife  by  entireties,  must  stand  on  ad- 
mittedly different  ground,  and  can  furnish 
no  golde  In  a  case  like  this.  No  doubt, 
when  an  assignee  in  insolvuncy  of  the  hus- 
band or  his  creditors  comes  into  ec,uity  to 
compel  a  eonveynoce  of  tbe  wife's  chosen 
In  action,  the  court  may  require  a  provl- 
■loQ  for  the  wife  to-be  made  out  (tf  the 
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f roperty  wbleta  they  erek  to  reach, even  to 
he  extent,  perbaps,  of  reqalrlng  tbe  whole 
property  to  be  applied  to  her  heoeflt. 
Sacti  was  the  case  of  Davie  v.  NentoD,  6 
Mete.  (Mans.)  648.  It  may  alf*o  be  true 
that,  wbere  a  huliband  aofl  wife  are  pos- 
■eseed  of  persoDal  property  per  ray  et  per 
tuot,  a  court  of  equity  will,  tor  good  rea- 
sons, protect  the  wife's  right  ofsnrvivor- 
ahlp  by  preventing  the  husband,  before  he 
hna  done  tio,  from  dlapoalng  of  the  prop- 
erty durinfc  their  Joint  llvee.  Such  wee 
the  cam  ot  Ward  v.  Ward,  14  Cli.  Dir.  506. 
Neither  of  those  casea  appllen  bere.  The 
wife's  title  by  the  entirety  with  her  hus- 
band waa  not  her  separate  property ;  and 
thubnsband  haHconveyed  tothecomplain- 
ant,  by  an  absolate  conveyance,  tor  a  val- 
uable consideration,  the  whole  title  to  tbe 
Hhares  In  qaeation.  as  he  has  the  risrht  to 
do  at  cumotou  law.  The  wife's  right  of 
snrTivorsblp'haa  been  extlngnlsbed  by  tbe 
conveyauceof  thebosbaDd.  It  is  conceded 
that  the  mere  fact  that  tbe  certificate  was 
placed  In  her  {tossesalon  by  her  bnshand 
leave  ber  no  additional  rights.  We  think 
that  there  Bhonld  be  a  decree  In  faTor  of 
the  complainant. 


(EO  Ohio  at,  M4> 
LEONjSlRD  et  al.  t.  KEBLBR'S  ABM'R. 
(Supreme  Court  of  Ohio.  June  20,  1893.) 
AssianiiBST— ViXiDirr— Dblivbbt. 

1.  Delivery  is  eesenti&l  to  the  validity  of  an 
aBBignment. 

2.  K.,  beioff  about  to  take  hie  own  life, 
drew  up  and  signed  an  Instrument  purporting 
to  convex  to  L.  and  two  othm  named  tho'^n, 
M  security  for  debts  hy  him  owing  to  litem 
severally,  certain  articles  of  perBonal  property, 
also  notes  and  choaes  in  action  which  were 
then  held  by  another  as  collateral  security  for 
a  debt.  The  instrament  was  not  executed  in 
pursuance  of  any  arrangement  with  the  per- 
sons named  therein,  or  either  of  them,  and  was 
without  the  knowledge  of  either.  It  was  In- 
closed in  an  aivelope  addressed  to  L.,  who  was 
a  relative  of  K.,  and  th^  a  memotf  of  his 
family.  In  another  envelope,  addressed  to  her, 
was  a  letter  of  farewell,  and  the  two  envelopes 
.were  surrounded  by  a  rubber  band.  K.  had, 
after  the  denlng  w  the  papers,  several  oppor- 
tunities to  deliver  them  to  1/.,  hut  did  not  do 
so.  nor  speak  of  them.  After  be  Iiad  taken  the 
poison,  and  when  he  was  unable  to  speak,  and 
nearly  uncoBscious,  L.  entered  his  room,  and, 
hndin?  the  papers  lying  by  his  side  on  the  bed, 
took  them  into  her  possession,  and  read  them. 
K.  had  no  knowledge  of  this.  He  did  not  re- 
gain consciousneas,  and  died  some  four  hours 
afterwards.  EM,  that  tbe  persons  named  in 
the  instrument  took  no  title  to  the  proper^ 
described  hr  reason  of  the  attanptea  awign- 
ment 

3.  K.  and  R.  were  partners  as  lawyers.  On 
and  prior  to  June  23,  18S7,  K.  had  l>ecome  in- 
debted to  R.  for  mon^  loaned  about  $13,000, 
on  a  portion  of  which  R.  held  an  assignment 
of  10  railroad  bonds  of  $1,000  each  aa  security. 
Fort  of  the  money  was  loaned  to  enable  R. 
to  repay  money  which,  as  he  told  R.  at  the 
time,  he  had  received,  as  a  member  of  the  firm, 
from  third  pMSons,  to  invest  for  them,  and  had 
converted  to  his  own  use.  On  the  date  above 
named  K.  executed  and  delivered  to  R.  an  as- 
signment of  2.'i  railroad  bonds,  and  a  warranty 
deed  oi  land.  Ten  of  these  bonds  were  the  onen 
before  mentioned,  13  were  in  the  possession  of 
bankers  as  collateral  on  a  claim  hdd  by  them 
MainstE.,-and2  were  in  the  hands  ot  anothev. 
K.  waa  also  Indebted  to  B.  on  firm  account  £ac 


fees,  etc,  received  hy  him  In  excses  of  his 
share,  whidi  was  known  to  R.,  but  (no  state- 
ment of  the  partnership  account  having  been 
made)  the  exact  amount  was  not  known.  At 
the  time  of  the  delivery  of  the  assignment  and 
deed  K.  said  to  B.  that  he  had  been  unable  to 
make  up  the  statement  yet,  but  he  was  indebt- 
ed to  R.  on  the  firm  account,  and  added: 
"Whatever  may  be  coming  to  you  on  a  settle- 
ment of  OUT  affairs—  I  am  going  to  get  up  this 
statem«it.  and  whatever  is  coming  to  you  on 
settlement  of  partnership  affairs,  I  want  to 
secure  you  agamst  I  want  to  make  you  per- 
fectly secure.  Naturally,  you  think  that  I  hove 
not  done  exactly  what  was  right  here,  and  I 
want  to  show  you  that  I  want  you  to  fed  ab- 
solutely secure  and  safe  in  every  way,  and  I 
have  drawn  up  this  assignment  I  want  you 
to  hold  that  as  security  for  the  mone^  you  have 
advanced,  and  for  whatever  is  coming  to  you, 
until  we  have  a  full  settlement  of  our  part- 
nership affairs,— on  settlement  of  the  partner- 
stiip  matters."  R.  took  the  assignment  and 
deed,  saving,  "All  right."  The  iMirtnersfaip  was 
dissolved.  \^  mutual  eonsoit,  S^tember  follow- 
hig.  but  no  Btatem«it  was  made,  nor  final  set- 
tlement of  partnership  affairs  had.  Ihe  deed 
was  filed  for  record  with  the  county  recorder 
November  23,  1887.  about  9  o'clock,  A.  M., 
and  on  the  same  day,  about  1  P.  M.,  K.  died. 
K.'s  estate  is  insolvent.  In  an  action  by  the 
administrator  of  K.  to  determine  the  right  of 
R,  under  his  assignment  and  deed,  hdd,  the 
assignment  and  deed  were  intended  as  security, 
not  only  for  such  amount  as  was  due  to  R. 
for  money  loaned,  and  balance  due  on  fee  ac- 
count, but  as  indemnity  to  protect  from  liabll- 
ily  for  acts  of  E.  regudlng  partnership  trans- 
Bctionst  and  the  property  so  conveyed  »  to  he 
subjected  to  the  payment  of  any  obligation 
tbat  may  be  due  from  the  estate  of  K.  to  R. 
upon  final  settlement  of  all  partnership  affairs, 
including  as  well  liability  ansing  from  misuse, 
if  any,  of  the  money  of  clients  of  the  firm,  by 
K.,  aa  balance  accruing  upon  adjustment  of 
fee  account. 
(Syllabus  by  the  Court) 

Errorto  eircnit  court,  Hamtltoo  county. 

Action  by  William  J.  Coppock,  adminis- 
trator, against  Henrietta  D.  Leonard  and 
others.  From  tbe  Judgment  rendered,  de- 
fendant Leonard  and  others  brlngerror. 
Affirmed  in  part. 

The  other  facts  fully  appear  In  the  fol- 
lowing Ktnteinent  by  SP£AR.  J.: 

The  action  below  waa  brougbt  Decem- 
ber 22,1887.  by  William  J.  Coppock,  aa 
administrator  of  Obarles  A.  Kebler,  do 
ceased,  against  Henrietta  D.  Leonard. 
Adoll  Hartdegen,  and  Mary  S.  Russell. 
plalntlftB  In  error,  and  Frederick  G.  Roel- 
ker  and  othem,  as  credltom  of  the  de- 
ceased,  and  the  firm  of  S.  Kubn  &  Svma.to 
determine  adverse  claims  of  the  plaintiff 
and  tbe  eald  creditors  to  certain  notes, 
bonds, and  other  Becurltlesdescrlbed  in  the 
petiti'in,  in  the  possession  of  S.  Kuhn  & 
Sons,  and  held  by  tliem  in  trust,  subject 
to  a  amall  claim  In  their  favur.  Since  the 
filing  of  tbe  petition  in  error  tbe  claim  M 
Henrietta  D.  Leonard  has  bem  arranged, 
and  is  therefore  not  further  considered. 
Adolf  Hartdegen's  claim  was.  In  sub- 
stance, tbat  during  the  month  of  Auguet, 
1»87.  he  deposited  with  Kebler  f3,800.  to 
be  hy  him  Invested  tor  defendant,  which 
sum  EeblertbenconTerted  to  hts  own  use. 
J  n  consideration  of  said  indebtedness,  on 
November  23, 1S87,  Kebler  sold,  assigned, 
and  transferred  to  defendant  all  tbe  per- 
aonal  propwty  ^escribed  in  tbe  petition. 
He.  prayed  aa  order  tor  delivierjr  of  tbe 
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property  to  blto,  and.  If  hoIcI,  then  that 
the  debt  doe  lilm  be  paid  from  the  pro- 
ceeds. Mary  H.  Rusaf^ll's  claim  was.  Id 
substance,  that  tbe  law  firm  of  Kebler  Sc. 
Booker,  of  wblcb  deceased  was  a  mem- 
ber, n  hlle  actlnjc  as  attorneys  for  her,  be- 
came indebted  to  her  In  tbe  amount  of 
$3,^,  and  that,  In  order  to  discharge 
the  seme  so  far  as  poesible,  Kebler.  as  a 
member  of  tbe  firm,  sold  and  atiHlgned  to 
her,  by  written  InHtriiment  dated  Novem- 
ber 23, 1887,  tbe  different  pieces  of  personal 
property  described  in  the  petition.  She 
asked  a  sale;  tbat  her  rights  might  be  pro- 
tected; and  forall  properrellef.  P.O. Roel- 
ker's  claim,  set  ap  by  cross  petition,  was 
fonnded  upon  an  asslfsnment  by  Kebler 
to  him  of  25  bonds,  ot  ¥1.000  each,  of  the 
Clnclnaatl,  Oeorsetown  &  Fortsmoutb 
Railroad  Company,  and  a  warranty  deed 
conreylug  lands  known  as  "the  home- 
stead lot,"  both  executed  and  delivered  to 
bim  Jnne  23,  1887.  (the  land  being  part  of 
thatdescribed  In  plaintiff's  petition  Incase 
No.  79,S12,  pending  In  said  conrt.)  his  cun- 
teutlon  belngtbat  tbe  aaslt$nment  and  deed 
were  given  as  security  for  certain  Indebt- 
edness owing  to  him  by  Kebler,  and  as  In- 
demnity against  liability  for  certain  acta 
of  Kebler  Id  regard  to  the  money  of  clients 
of  tbe  firm,  the  particulars  of  which  trans- 
actions were  concealed  by  Kebler  In  his 
lifettmefrom  Roelker.  Facts  bearlngapon 
this  claim  are  stated  In  the  opinion.  By 
order  ot  coart  the  two  suits  brought  by 
Coppock.  administrator,  were  coaaoUdat- 
ed.  Replies  were  filed  by  plaintiff,  the 
cause  tried  in  the  common  pleas,  and 
tbenceappealed  to  theclrcuitcourt.  That 
court,  Dpon  trial,  (making  separate  find- 
ings of  tact  and  law,)found  that  thedebts 
existed  as  claimed  respectively  by  the 
plaintiffs  In  error,  bat  otherwise  found 
against  tbero,  and  dlsmluaed  their  cross 
petition.  It  alHO  found  the  amount  due 
Roelker  as  claimed,  and  that  be  had  a 
lien  tor  that  amoont,  but  otherwise  found 
against  him.  and  decreed  accordingly. 
The  present  action  Is  brought  by  the  plain- 
tills  in  error,  and  by  Roelker  by  cross  pe- 
tition In  error,  to  obtain  a  revmal  of  tbe 
Judgment  of  the  circuit  court.  Additional 
facts  appear  in  Mie  opinion. 

Stephen  Coles  and  F.  T.  Cahni,tor  plain- 
tiff in  error  A.  Hartdegen.  Avery  & 
Holmes,  tor  Dlaintiff  In  error  Mary  T,  Rus- 
sell. Klttredge  &  Wilby,  for  plaintiff  in 
error  P.  O.  Roelker.  Wilby  ft  U'aJd,  lor 
defendant  in  error.  Coppoek. 

SPEAR,  J.,  (after  stating  the  facts.) 
The  claims  of  Adolf  Hartdegen  and  Mary 
S.  Russell  rest  upon  the  same  tacts,  and 
may  be  considered  together.  Whether  or 
not  these  parties  have  a  staudlng  In  court 
on  their  cross  petitions  depends  upon  the 
legal  effect  of  a  paper  purporting  to  be  an 
assignment,  dated  November  22,  1887, 
signed  by  Cbarles  A.  Kebler,  of  which  the 
following  is  a  copy:  "ClncinnaU,  Novem- 
ber 38, 18S7.  In  consideration  uf  f  9,0U0.00, 
owed  by  me  to  Henrietta  D.  Leonard,  I 
aell,  assign,  and  transAir  to  Henrietta  D. 
Leonard  all  myhousebold  furniture,  useful 
and  ornamental,  books,  allverware,  pic- 
tures, linen,  earpiitB,  aud'  everytblng  con- 


tained In  my  house  on  the  Reading  road, 
including  Jewelry  and  everything  else.  Al- 
so my  two  horses,— one  at  pasture,  one  In 
my  stable,— carriage,  bugey,  wagon,  har- 
ness, cows,  and  everything  coutaiued  in 
Maid  stabltf,  ex«vt  the  pony  and  appurte- 
nances, wblcb  belong  to  my  son  John. 
Alsoa  certain  promissory  notemadeby  W. 
M.  Rlx,  or  bis  wife,  tu  my  order,  tor  about 
$21)0.  Also  a  certain  note  to  my  order  Tor 
*500.00,  made  by  0.  A.  G.  Adae.  (The 
mortgage  of  .lohn  M.  Strobei  for  $2,500.00. 
on  wliich  $1,0110  has  been  paid.  belt>nKs  to 
her.  Kuhn  has  It.)  Alsoall  my  right  and 
Intemtinand  to  tbe  Cincinnati,  Geoif^e- 
town  and  Portsmouth  Railroad  Co.. 
twenty-five  bonds  otHOid  road  owne«1  Uy 
me.  and  my  interest  in  Its  stock,  after  tbe 
debts  for  which  they  (the  bonds)  are 
pledged  are  paid.  I  also  aell,  axRlgn.  and 
transfer  to  the  said  Henrietta  D.  Leonard 
any  othercollateral  owned  by  me  and  not 
needed  by  a.  Kuhn  ft  Hons  to  pay  the  $5,090 
note,  for  which  twelve  bonds  of  the  said 
road  and  certain  mortgage  notes  are  held 
as  collateral.  J  also  sell,  assign,  and 
transfer,  all  forsald  first-named  considera- 
tion, all  my  office  furniture,  law  bonks, 
safe,  and  all  other  articles  owned  by  me 
at  or  pertaining  to  my  law  ofHre,  No.  5 
West  Fourth  street.  Cincinnati,  Ohio,  to 
said  Henrietta  D.  Ijeonard ;  alao  a  certain 
note  and  mortgage  made  by  T.  Lewt« 
Brown  to  my  order  tor  $4,138.10.  now  held 
by  S.  Kuhn  &  Sons  as  collateral  for  two  uf 
my  notes  for  $500  each.  After  tbe  ahnre 
debt  of  $9,000  has  been  satlqfled,  I  sell,  as* 
sign,  and  transfer  to  Adolf  HartdeRen  any* 
thing  or  everything  above  transferred,  or 
tbe  proceeds  of  the  same,  and  in  cunaldera- 
tloB  of  $8,800  I  owe  him,  and  until  said 
proceeds  have  paid  $8,800.  After  said  H. 
D.  Leonard  and  Adolf  Hartdegen  have 
been  paid  in  full,  I  sell,  assign,  and  trans- 
fer to  Mary  S.  Russell  any  and  ull  articles 
or  proceeds  left  until  my  Indebtednesa  to 
her  is  paid.  Whneas  my  hand  and  seal 
this  November  23d.  1887.  [Klgned]  Charlea 
A.  Kebler.  [Seal.]" 

The  findings  of  the  circuit  court  sbow 
tbat  prior  to  tbe  execution  ot  this  paper 
Mrs.  Henrietta  D.  Leonard  bad  intrusted 
Kebler,  as  her  attorney  and  agent,  with 
money  to  Invest  for  ber,  and  tbat  at  the 
time  of  slgnlug  tbe  paper  be  bad  of  her 
money,  for  this  purpose,  about  $9,000.  He 
was  inaolTent,  and  at  the  time  contem- 
plated suicide.  The  luatrument  was  not 
executed  In  pursuance  ot  any  arrangement 
with  the  assignees  named,  or  either  of 
th<>m,  and  was  without  the  knowledge  of 
either  of  them.  Tbe  paper  was,  before  5 
o'clock  of  tbe  morning  ot  November  23, 
1887,  by  Kebler  inclosed  in  an  envelope* 
addressed  by  bim  to  Mrs.  Leonard,  then  a 
relative  and  member  of  his  family;  and  in 
another  envelope  ndilresBed  to  her  was  a 
letter  of  farewell,  tbe  two  envelopes  belog 
surrounded  by  a  rubber  band.  After  tbe 
execution  of  tbe  papers  Kebler  had  aeverat 
opportunities  for  delivering  them  to  Mrs. 
Leonard,  but  did  not  do  so,  nor  did  be 
speak  to  her  about  them.  About  8:80 
o'clock  A.  M.,  Kebler  took  prussic  acid, 
from  the  effects  of  which,  about  1  In  tbe 
afternoon,  be  died.  Before  bis  deatb,  but 
wblle  he -wan  under  tbe  biflnenee  ol  tbe 
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drag,  and  almost  nnAinselone,  being 
aboat  9  n'duck  A.  M.,  Mm.  Leonard  en- 
tered  liiB  room,  and  tonnd  tbe  papers  men- 
tioned i^in^  by  hia  side  on  tbe  bed,  and 
took  tbem  inlu  ber  podstwalon,  and  read 
them  while  be  waa  atiU  allire;  hat  he  bad 
no  knowledge  of  it  then  nor  afterwards, 
and  never  gave  actual  consent  tbereto, 
Tbe  Inetmment  was  Intended  by  Kebler 
for  Mrs.  Leonard,  for  her  benefit  and  tbat 
of  Adoir  UartdeKen  and  Mary  S.  Rustiell, 
in  order  to  replace  or  make  good  to  tbem 
the  amount  owing  to  each,  bnt  be  did  not 
intend  that  iin.  Leimard  should  receive 
tbe  same  until  after  hfe  death.  Dnder 
these  facts  thecircult  court  held  (Coppocb 
r.  Kubn,  8  Ohio  Clr.  Ct.  K.  600.}  "tbat 
anch  pappr  was  never,  either  actually  or 
constructively,  delivered  by  Kebler  tu  the 
aHSlKuees  named  therein,  or  to  either  of 
tbem,  and  that  he  did  not  intend  tude- 
Uver  It  doriag  bis  life.— tbat  be  did  not 
part  wltb  the  dominion  thereof  while  he 
was  consclouB,— and  that  the  assignees 
took  no  title  to  sacb  property  and  chosea 
in  action,  by  virtue  of  such  Instrument." 
We  affirm  tbiu  holding.  "Delivery  is  the 
final  step  neresaary  to  perfect  the  eiist- 
enceof  any  written  contract."  1  Daniel, 
Neg.  Inst;  §  63;  3  Waebb.  Real  Prop.  (4cb 
Ed.)  282;  Pbipps  v.  Hope,  16  Ohio  St.  5»6; 
Wiuiaois  V.  iSchntx,  42  uhlo  Ht.  47;  Gano 
V.  Flek,  48  Ohio  St.  462,  3  N.  B.  Rep.  532; 
Pleudera  V.  Blandy,  45  0hlo  St.  108, 12  N. 
£.  Rep-  821.  And  the  rale  Is  not  changed 
by  reason  ol  the  (act  tbat  the  instrumentls 
based  upon  a  eonaiderntion.  Canfleld  v. 
Ives,  18  Pick.  358;  Mills  r.  Oore,20  Pick. 
36;  Tounge  v.  Gallbeaa,8  Wall.6S6:  Leigh 
V.  Borsam,  4  Me.  28;  Chamberlain  v. 
Hoppa,  8Vt.  U:  Elmore  v.  Mnrks,  39  Vt. 
588;  Boyd  v.  Slayback,  63  Cal.  493;  Pulse 
T.  Miller,  81  Ind.  192. 

As  to  the  clal^nol  defendant  Roplker,the 
finding  shows,  among  other  things,  that 
be  and  Kebler  had  been  partners  in  the 
practice  nl.  law  at  Cincinnati.  On  and 
prior  to  Jane  28, 1887,  Kebler  bad  become 
indebted  to  Roelker,  for  money  loaned, 
about  913,000,  and  as  collateral  security 
for  f8,0U0  of  It,  10  of  the  railroad  bonda  de- 
scribed In  tbe  cross  petittrm  bad  been 
pledged,  and  were  In  Koelker's  posBeaalun. 
Part  til  this  money  was  loaned  to  enable 
Kebler  to  repay  money  which,  as  be  told 
Rfwlkw  at  tlte  time,  he  bad  received  from 
third  persons  for  the  firm  fur  investment, 
and  had  converted  to  his  own  use.  In 
September,  1887,  the  portntrshlp  was  dU- 
eolveil.  No  settlement  of  the  nffalra  of  the 
firm  was  made  betwerai  tbe  members,  nor 
has  any  final  settlement  yet  been  made. 
OntheSSd  day  of  J  une,  1887,  Keblei  exe- 
cnted  and  delivered  to  Roelker  the  aselgn- 
mentof  railroad  bonds  (25  in  ail)  set  up  In 
hia  cross  petition;  aiao  tbe  warranty 
deed  uf  land  therein  described.  Thirteen 
of  tbe  bonda  were  In  the  bands  of  Kubn  & 
Sona,  as  collateral,  and  the  remaining  two 
in  the  bands  of  H.  G.  Roelker.  The  deed 
was  filed  for  record  In  tbe  recorder's  office 
of  HamlltoD  county  November  23,  1887, 
ut  9  o'clock  A.  M.  At  the  time  of  the  de- 
livery of  the  assignment  and  the  deed  no 
statement  had  been  made  of,  nor  did  Roel- 
ker know  the  exact  state  of,  tbo  partner- 
ship vocoqnt,  ttaoagb  be  then  knew  tbat 
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Kebler  was  Indebted  to  blm  ao'fltnl  ac- 
count. At  the  time  of  tbe  delivery  by 
Kebler  to  Roelker  of  the  assignment  and 
deed,  as  shown  by  the  testimony  of  Roel- 
ker, who  was  the  only  witness  as  to  what 
arrangement  waa  made  between  them 
coDfernlng  the  same,  or  as  to  what  was 
said  or  done  at  the  time  erf  the  delivery 
thereof,  Kebler  said,  in  nriatlon  thereto, 
no  other  person  being  present,  that  "he 
(Kebler)  was  not  able  to  make  up  the 
statement  yet,  and  that  the  books  of  the 
firm  had  not  been  closed,  bnt  that  hn  was 
Indebted  to  me  (Roelker)  on  the  firm  ac- 
countand  lie  (Kebler)  said  also  as  fol- 
lows, as  stated  by  said  Roelker:  "What- 
ever may  be  coming  to  yon  ou  a  settle- 
ment of  our  affaira—  lam  going  to  get 
np  this  statement,  and  .whatever  Is  com- 
Ing  to  yoQ  on  settlement  of  tbe  partner- 
ship affairs,  I  want  to  secure  ynu  against. 
I  waut  to  make  you  perfectly  secure,  and 
naturally  yon  think  that  1  have  not  done 
exactly  what  waa  right  here,  and  I  want 
to  showyou  that  1  want  you  to  feel  abao- 
lately  secure  and  sate  In  every  way,  and 
I  havedrawn  up  this  QfasJgnment.  I  want 
you  to  Itold  tbat  as  HC(-urit.v  for  the  money 
you  have  advanced,  and  for  whatever  U 
coming  to  you,  until  we  hnve  a  full  settle* 
ment  uf  ourpartnereblp  affairs,— on  settled- 
men  t  of  the  partnership  matters."  Roel- 
ker then  took  the  deed  and  assignment, 
and  Huld,  "All  riffht,"  and  this  was  all 
that  was  said  by  either. 
'  The  furegulng  constitute  the  materlirl 
facts  relating  tu  the  transaction,  as  found 
by  tlie  court.  Then  follows  a  finding  re- 
spectlng  tMtlmnny  given  by  Roelker  on 
eroas^examluatlon.  But  these  atatements 
are  in  answer  to  queatlons  which  are  not 
given, nordoes  tbe  finding  purport  to  give 
all  he  said  on  cross-examination, upon  the 
subject.  We  cannot,  thereforK,  conolude 
that  such  answers  as  are  given  ought  to 
have  tbeefiectof  Iinpalring  the  force  either 
of  tbeclaim  made  by  Roelker  la  hlsaaswar 
and  cross. petition,  or  of  Kebler's  langoage, 
which  tbe  court  findu  was  In  fact  used  by 
him  ;  and  tbe  quration  in  dispnte  mnst  t>e 
determined  alone  upon  the  findings  of  fact 
which  appear  In  tbe  record.  The  court 
further  found  thatsalwequentto  thedeatb 
of  Kebler  divers  persona  made  demand, 
and  have  brought  ortbreaten  salt,  against 
Roelker,  claiming  to  have  bad  deallnss 
with  Kebler,  acting  and  professing  to  act 
aa  the)  partner  of  Roelker,  whereby,  as  is 
claimed  by  said  parties,  theaald  partner- 
Bblp  and  said  Roelker  became  and  are  In- 
debted to  tbem  and  each  of  them  for  mon- 
eys misappropriated  by  Kebler  In  an 
amount  aggregating  more  than  tbe  valae 
of  tbe  security  transferred  to  Boelker  as 
above  stated.  Roelker  had  no  knowledge 
thereof  until  alter  the  death,  of  Kebler, 
Thereupon  the  conrt  found  as  conclusion 
of  law  tba  t  Roelker  had,  by  reasun  of  the 
asHlgnment  snd  deed,  a  Ileo  oo  the  bonds 
and  nn  tbe  real  T«tate  fora  aum  aggregat- 
ing $14,065.50,  wltb  lotereflt,  as  and  for 
moneys  loaned,  and  for  fees,  etc.,  received 
by  Kebler  In  excess  ol  tbe  amount  doe  him, 
but  that  tbe  conveyance  and  tbe  assign- 
ment of  said  bondsyor  titherof  tbem,  were 
not  executed  and  delivered  toBoelkart« 
aecara  or  Indemnify.  btaa»  nor  wen  tbey  In- 
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tended  toseoarrior  Indeidnlfy  Mm, against 
any  loBa  or  claim  by  reaRon  of  the  mlanp- 
proprtatloD  of  moneys  by  Kebler  anting 
and  professing  to  act  as  tbe  partner  of 
Roelker;  and  that  Ruelker  has  uo  lien 
npon  or  right  to  bold  said  real  estate  and 
bonds  as  security  ur  Indemnity  fur  any 
demand  for  which  Koelker  may  have  be- 
come llahleas  a  member  of  the  law  firm  of 
Keblei-  A  Roelber,  nr  of  any  Hrm  of  which 
the  two  were  members,  by  reason  of  the 
misuse  of  themoney.lf  any, of  thecllentsof 
the  firm  by  Kebler.  The  qneBtion,  there- 
fore, npon  this  brand)  of  the  case  la 
whether  or  not  tbe  secnrlty  held  by  Roel- 
ker shnnld  be  limited  only  to  tbe  Indebt- 
edness found  by  the  cln;ult  court,  or  ex- 
tended to  cover  the  liability  of  Roelber  for 
the  acts  of  Keblerwltb  third  personm,  deal- 
ing witb  him  as  a  member  of  the  firm,  as 
set  up  In  the  answer.  This  court  is  nut 
called  upon  to  review  the  findings  offset, 
noT  to  review  the  evidence,  nor  to  weigh 
It.  The  facta  are  fonnd,  and  we  are  con- 
cerned only  with  the  proper  legal  conclu- 
sion which  follows.  The  assignment  and 
deed  gave  to  Roelker  tbe  legal  title  to  the 
property  transferred,  from  which  followed 
the  right  of  possession  to  the  real  estate, 
and  to  such  of  the  bonds  as  were  not  ac- 
tually dellTnred  to  him,  by  aatlafylDg  the 
prior  lien  tbow  who  held  them.  What 
was  said  and  done  at  the  time  of  tbe  de- 
livery of  the  asstgnment  and  deed  showed 
that  those  papers  were  to  be  regarded  as 
mortgages,  and  to  be  held  as  security. 
The  evidence  which  established  these  facts 
also  supplied  the  terms  of  the  defeasance. 
These  terms,  as  embraced  In  the  findings, 
■bow  that  Kebler  Intended  the  property 
as  security  (or  whatever  might  be  comlug 
to  Boelkempon  a  settlement  of  the  part- 
nership affairs,  and  that  he  was  to  hold 
tbe  property  as  security  antil  they  should 
have  a  full  settlement  of  partnership 
affalifi.  The  mortgages  partook,  there- 
tore,  of  tbe  nature  of  indemnity,  as  well  as 
mcarity.  Tbe  language  contains  no  am- 
biguity, bat  is  broad  and  plain;  and  It  is 
not  tbe  duty  ol  tbe  court,  as  it  seems  to 
us,  to  search  tor  extraneous  facts  tor  the 
purposeuf  belittling  orlmpalring  the  effect 
of  tbe  security  which  the  words  of  the  de- 
feasance Imply. 

The  allusion  to  a  "statement"  by  Keb- 
ler evidently  had  reference  to  a  statement 
of  tbe  then  condition  of  tbe  partnership 
accoanC  with  reference  to  tMs,  rents,  etc., 
and  did  not  Include  tbe  Idea  of  misappro- 
priation of  funds  of  clients:  and,  had  Keb- 
ler stopped  there,  it  would  fuUow,  as 
claimed  by  the  administrator,  that  the  se- 
enrlty  was  loti>nded  to  make  good  (be- 
sides the  borrowed  money)  only  such  obli- 
gations as  might  appear  upon  an  adjust- 
ment of  that  account  when  made  up.  But 
Kebler  went  further.  His  language  Indi- 
cates that  he  was  conscious  he  had  done 
that  which  was  wrong.  This  he  had,  be- 
fore that  time,  confessed  to  Roelker,  and 
be  well  anderstofld  tbat  Roelker  might 
feel  nneaalneas  in  r^ard  to  tbe  risks  Inci- 
dent to  tbeir  partnership  relation.  As 
Kebler  bad  done  wrong  as  to  one  client. 
It  might  result  that  he  had  or  might  as 
to  others,  though  Roelker  had  knowledge 
onlj  of  tbe  one  -  caw,  and  apparently  did 


not  antlclpnte  further  negligence  or  mis- 
use of  funds.  Each  coold  not  have  fnlled 
to  realise  that  liability  would  attach  to 
Roelker  for  fiim  obllKations  contracted 
by  Kebler,  and  tbat,  while  one  was  sol- 
vent and  responsible,  the  other  was  in- 
volved, and.  In  all  probability,  Irrespoosi- 
ble.  Tben,  too,  Kehler's  language  imports 
appreciation  of  Roelker's  klndnesA  to 
him,  and  gratitude  tor  It,  and  It  would  t>e 
but  natural  that  be  would  want  to  give, 
as  Roelker,  bad  bo  possessed  knowledge 
of  the  exact  facts,  would  want  to  receive, 
security  and  Indemnity  snfficlent  to  cover 
not  only  liabilities  actually  then  known, 
but  any  wbtch  might  later  be  shown  tu 
exist.  To  ignoi-e  this  feature  uf  the  trans- 
action is  to  give  no  effect  whatever  to  tbe 
words,  "naturally  you  think  that  I  have 
not  done  exactly  what  was  right  here," 
and  "I  want  to  show  you  that  I  want  you 
to  feel  absolutely  secure  and  safe  In  every 
way,"  and  "to  bold  tbat  as  security  for 
whatever  Is  coming  to  you,  until  webavea 
fail  aettlementot  our  partnership  affairs, — 
on  settlement  of  the  partnership  matters.  ** 
It  woul.1  t>e  Impossible  for  Roelker  to  be 
"safe  In  every  way,"  unless  he  were  pro- 
tected from  Kebler's  wrongful  transac- 
tions as  to  the  funds  of  cllunta  of  the  firm, 
norconld  the  property  prove  a  security 
for  whatever  should  be  coming  to  Botiker 
upon  a  settlement  it  tbe  idea  of  Indemnity- 
tor  that  risk  were  excluded.  There  Is 
nothing  to  indicate  tbat  Roelker  counte- 
nanced or  encouraged  the  acts  of  Kebler 
from  which  the  liability  now  Che  subject 
of  dispute  arose,  and  therefore  it  would  be 
neither  wrong  nor  immoral  for  bim  to  t>e 
protected  against  Kebler's  abortcomlnga, 
of  whatever  character,  which  Involved 
liability  to  him.  It  seems  evident,  there- 
fore,  taking  In  to  account  all  that  was  said 
and'doneand  understood,  tbat  th»  pur- 
pose of  the  security  was  to  cause  Roelker 
to  feel  secure,  and  to  make  blm  secure  in 
reality.  Kebler  did  not  undertake  to 
Umlt  the  pledge  to  any  spental  fOrm  of  ob. 
llgatloo.  nor  to  such  as  mlgbt  be  tben 
known  to  Roelker,  nor,  Indeed,  to  such  aa 
then  might  be  ascertainable.  And  we 
think  the  legal  effect  of  the  transaction  la 
to  embrace  within  the  security  whatever 
might,  upon  a  settlement  of  all  the  part- 
nership affairs,  appear  to  be  due  from 
Kebler  to  Roelker.  The  extent  of  tbe 
right  to  resort  to  the  pledge  was  to  be  as- 
certained when  a  settlement  should  be 
had;  not  before.  Whatever  appeared 
then  to  be  due  the  property  so  pledged 
was  to  be  suDjected  to  pay. 

No  argument  la  needed  to  show  tbat.  it 
any  nf  the  claims  made  by  those  who 
charge  tbat  Kebler,  as  a  member  of  tbe 
firm,  had  used  their  money,  are  sustained, 
Roelker  will  be  liable,  and  Kebler's  estate 
obligated  to  redmbnrse  him,  and  that  this 
obligation  would  be  one  arising  out  of  the 
partnership  matters;  for.lt  the  demand  of 
such  a  creditor  Is  In  the  nature  of  partner- 
ship hasInesB  for  the  purpose  of  fixing  lia- 
bility on  Roelker.  It  la  equally  a  partner- 
shipmatterfor  the  purpose  of  asettlemeot 
of  partnership  affairs.  No  final  settle- 
ment of  partnership  affairs  can,  therefore, 
tw  made  until  these  disputes  are  disposed 
of.  Tbe  claim  erf  the  admlnlstraturls  that 
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Koelker  tball  rid  v  el  re  np  fala  secnrlty. 
after  satisfylaR  t be  debt  found  by  the  cir- 
cuit court;  and  tbeellectof  It, If  Bustalned, 
will  be  to  compel  Roelker  to  Botiafy  soeb 
denands  u(  creditors  aa  may  be  lonnd 
agalDBt  the  flrm.  and  deprive  him  of  all 
necurtty  lor  rvlmburMmeot.  This  de- 
mand, we  think,  is  unreasonable,  and 
agalnBt  the  very  letter,  as  well  as  tbe 
aplrlt,  of  tbe  condition  of  defeasance.  Tbe 
queRtlon  Is  made  directly  between  the  ad- 
ministrator and  Roelknr.  The  admlnls- 
tratdrcan  assert  no  title  which  Kebler 
euotd  not,  II  llTinft;  and  he  oaffhtnot  to 
stand  In  any  better  position  In  this  at< 
tempt  toenforee  such  demand  than  would 
Kehler.  And  the  proposition  thutKebler 
could  not  be  heard  tomakesncban  un- 
conscionable claim  needs  only  to  be  Htated 
to  meet  with  universal  a(:ceptance.  We 
have  no  occasion  to  dispute  tbeeorrect- 
nesa,  as  a  general  proposition,  of  the  rule 
advanced  by  counsel  for  tbe  administra- 
tor, that  a  covenant  will  be  restricted  in 
its  application  to  that  which  was  within 
the  contemplation  of  the  pertleig.  But 
sucb  principle  cannot,  we  think,  apply  to 
a  mortjcageof  property  given  to  Indemnify 
agalnHt  loss  to  the  extent  of  limiting  it  to 
sncfa  liabilities  only  as  were  known  to  the 
mortgagee  where  he  does  not  stand 
equally,  as  to  means  ol  Information,  with 
the  mortgagor,  and  when  tbe  language 
of  tbe  pledge  is  Inconaljitent  with  such 
limitation.  Beyond  tbls  tbe  rule  does 
not  affect  this  case,  becanse,  as  we  think, 
it  was  lalrly  within  the  contemplation  ol 
tbe  parties  that  Roelker  should  bold  bis 
security  uutll  a  full  settlement  of  all  part- 
nership affairs  bad  been  bad,  with  the 
right  then  to  so bject  the  property  to  his 
indemnity  from  all  liability  arising  from 
Kebler's  acts  relating  to  partnership  busi- 
ness; and  aa  matterollawlt  is  notolcon- 
sequeoce  whether  or  not  the  particular 
aeta  vere,  at  the  time  ol  tbe  taking  of  ee- 
cority.  known  or  anttctpated.  Tbe  Judg- 
ment of  the  circuit  court,  as  regards  the 
contention  of  plaintiffs  In  error,  will  be 
affirmed.  As  to  that  of  Boelker,  It  will  be 
modiCed  in  aoeordance  with  this  opinion. 
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IKTOZMUTIMO  IiIQUOBS — BaLB  OX  "ElSOTIOIT 
DAT." 

The  "eleetien  day"  mentioned  In  section 
6M8.  Iter.  St.,  Is  a  vhole  day  of  '24  hoars;  and 
the  keeper  of  a  place  where  aplntiiuun,  tIhoub, 
or  malt  liquors  are  habUoaUy  sold  and  drunk 
la  reqntrea  to  keep  such  place  closed  during 
the  whole  24  hours  of  the  day  of  uny  election. 
(Srllabos  b7  the  Court.) 

Geurge  Scbuck,  having  been  convicted 
of  a  violation  of  the  liquor  laws,  moves 
for  leave  to  file  a  petition  In  error  to  re- 
view tbe  Judgment.   Petition  denied. 

Tbe  defendant  below,  George  E5chuck, 
was  Indicted  In  the  court  uf  common  pleas 
o!  Wayne  county,  under  section  6948,  Rev. 
8t.,  for  failing  to  keep  his  barroom,  where 


he  sold  intoxicating  liquors,  closed  oti elec- 
tion day,  the  8th  of  November,  1S82.  A 
plea  of  not  guilty  was  entered  by  him. 
Upon  the  trial  of  the  case  be  vrns  found 
guilty,  and  adjudged  to  pay  a  flje  of  $2n, 
and  be  Imprisoned  onedsy.  A  motion  for 
a  new  trial  was  made  and  overruled,  and 
exceptions  taken.  Amotion  ianow  Uledin 
this  court  tor  leave  to  file  a  petition  Id 
error  to  reverse  tbe  Judgment  ol  tbe  court 
ol  common  pleas. 

McClure  &  Smyser  and  H.  K.  Smith,  fur 
the  motion.  A.  D.  Mets,  Pros.  Atty.,  op- 
posed. 

BURKET,  J.  It  seems  to  be  conceded 
that  the  delendant  Is  guilty  as  charged  In 
the  Indictment,  unless  the  court  below 
erred  In  Its  charge  to  the  Jury  as  to  what 
constitutes  "election  day,"  under  the  stat- 
ute,  (section  6948.)  The  part  of  thechargv 
complained  of  is  as  follows:  "Now,  If 
you  find  from  the  evldenceln  tbe  ease  that 
the  8th  day  of  November,  1892.  was  a  day 
dealgnnted  by  law  upon  which  either  na- 
tional, state,  or  county  officers  were  to  be 
elected.  I  say  to  you  that  the  8th  day  of 
November  means  the  whole  of  that  day. 
and  election  day  means  the  whole  day  of 
the  Htb  day  of  November;  that  is,  that 
the  day  begins  at  midnight  at  twelve 
o'clock,  and  contiuues  until  midnight  at 
twelve  o'clock.  It  is  the  fuU  day  of  twen- 
ty-four hours,  and  that  day  does  not  con- 
sist of  only  tw^ve  hours,  from  six  o'clock 
In  the  momlne  until  six  o'clock  In  the 
evening.  If  you  should  And  that  after  six 
o'clock  in  tbe  evening  tbe  defendant  kept 
bis  barroom  open*  contrary  to  tbe  provi- 
sions of  this  act,  or  failed  to  keep  It  closed, 
—II  you  should  Bud  that  after  six  o'clock, 
after  the  polls  were  closed,  at  any  time  be- 
fore midnigbt  of  that  day,  he  failed  to  keep 
his  barroom  closed,— then  he  would  be 
guilty."  Section  ti94S  reads  as  follows: 
"Whoever  sells  or  gives  away  any  spirit- 
nous,  vinous,  or  malt  Uqaors  on  any  elec- 
tion day,  or,  bring  the  keeper  of  a  place 
where  any  such  Uquorsare  habitually  sold 
and  drank,  fails  on  any  election  day  to 
keep  the  same  closed,  shall  he  fined  not 
more  than  one  hundred  dollars  and  im- 
prisoned nut  more  than  ten  days.**  ^1\q 
words  in  tbe  original  act  passed  on  this 
subject  were,  "on  tbe  day  of  any  election." 
'Those  words  and  the  words  ol  tbe  pres- 
ent section  mean  one  and  the  same  thing, 
— u  whole  day  of  24  hours.  We  think, 
therefore,  that  the  court  of  common  pleas 
was  right  In  its  conatructlou  ol  tb la  sec- 
tion 6r  the  statute,  and  also  In  Its  charge 
to  the  jury.  The  evident  intention  uf  tbe 
legislature  in  tbe  enactment  of  this  stat- 
ute was  that  Intoxicating  liquors  should 
not  be  sold  or  given  away  on  election 
days,  and  that  places  where  liquors  are 
habitually  sold  and  drank  should  beclosed 
on  such  days,  during  the  whole  day  ol  24 
hours.  No  other  construction  can  fairly 
be  given  to  the  statute  as  It  now  stands, 
and  if  it  is  desirable  to  have  Us  operation 
confined  to  tbe  12  hours  during  which  tlM 
ballots  are  cast  tbe  appeal  must  be  to  the 
legislature,  and  not  to  tbe  courts. 

Leave  refused,  , 
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inOHBNBR  T.  BBNOBL  ct  ax.^ 
(Saprem*  Court  of  Indiana.  June  16.  1803.) 
Bora  Fidb  Hortqa.ox8— Conbidbutiov— Con- 
BTancTiTB  NOTioa. 

1.  Within  Rer.  St.  1881,  I  2931.  declaring 
a  coDT^anee  not  recorded  witnln  45  days  after 
Its  execution  fraodolent  and  void  as  to  subse- 

Sent  mortsageea  In  good  faltli  and  for  a  rain- 
te  conddtfatton*  a  nunrtgage  glrea  tmdet  an 
agreemmt  at  the  time  of  a  sale  that  the  pnr- 
chase-moner  notes  shonld  be  secured  on  certain 
land  Is  for  a  valuable  consideration,  and  not  to 
■ecnre  a  pre^xiatlDg  debt,  thoufrh  It  is  not  exe- 
ented  until  two  months  after  the  gtving  of  the 
notes. 

2.  A  deed  from  B.  and  his  wife  to  her  two 
brothers  of  an  undivided  one-third  interest  in 
certain  land,  being  her  interest  as  heir  of  E., 
and  a  deed  from  the  two  brothers  to  B.  convey- 
ing an  undivided  two-thirds  in  certain  other 
irad,  being  thrir  interests  as  heirs  of  B.,  are 
not  conatmetiTe  notice  to  one  taking  a  mort- 

re  from  B.  and  his  wife  to  secure  a  debt  <tf 
that  a  prior  deed  of  the  propertj  had  been 
made  to  the  wife  by  her  brothers. 

Appeal  from  circolt  court,  Tipton  cnan- 
tj',  L.  J.  Kirlcpatrick,  JadKu- 

Suit  by  James  B.  Mfchener  afralnst 
Georse  C.  Beiigel  and  wife  to  foreclose  a 
mortKaKB.  Judgment  lor  defendants. 
PlaintiR  appeals.  ReTersed. 

Blacklldse.  Siilrley  &  Moon,  lor  appel- 
lant. W.  R.  Oglebay  and  Geo.  W.  Spabr, 
for  appellees. 

HOWARD,  J.  Wnilani  B.Eshleman,  Or. 
lis  F.  Eshleman,  and  tbetr  sister,  the  ap- 
pellee Yandellna  E.  BenK^l,  Inherited  from 
their  parents,  Jercmlob  Eahleman  and  bis 
wife,  Catherine,  80  acres  of  land  In  Tipton 
county,  Ind.  On  AOKUst  15. 1885,  the  three 
cblldran  agreed  upon  a  divlAton  of  said 
land.  William  B.and  Orris  P. took  a  deisd 
from  Yandellna  E.tor  SOacres  on  thenortta 
side  of  the  SO  acres,  and  Yandellna  E.toolc 
a  deed  from  them  fur  the  reniafnloK  30 
acres.  Tbe  deed  g\vea  by  Yandellna  E. 
was  signed  by  her  under  the  name  uf  Elii- 
abeth  M.  Bengel.  and  was  also  signed  by 
ber  hnsband,  the  appellee  George  G.  Ben- 
gel.  The  deed  to  Yandellna  E.  Bengel  was 
delivered  to  her,  but  was  never  ploced  on 
record.  On  Aagnst  S9,  1885,  William  B. 
and  Orris  P.  Eahleman  executed  and  de- 
livered to  tbe  appellee  George  C.  Bengel  a 
quitclaim  deed  foran  undivided  two-thirds 
of  said  80  acres,  and  this  latter  deed  was 

8 laced  on  record .  On  J  one  14, 1887,  George 
.  Bengel  and  bis  wife,  Tandellna  B.  Ben- 
gel, mortgaged  said  80  acres  to  tbe  appel- 
lant to  eecare  the  payment  of  three  prom- 
issory notes  given  to  appellant  by  said 
George  C.  Bengel  for  certain  machinery 
purcbased  of  appellant  by  said  Bengel. 
After  the  maturity  of  tbe  notes,  tbe  appeU 
lant  brottgbt  salt  to  collect  the  debt  and 
foreclose  the  mortgage  on  two-thirds  of 
■aid  real  estate.  To  appellant'scomplalnt 
the  appellee  Yandellna  E.  Bengel  filed  her 
answer  in  tuar  paragraphs,  and  also  tiled 
ber  cross  complaint  in  three  paragraphs, 
setting  up  that  all  the  land  so  mortgagi^d 
was  ber  own  separate  estate;  that  she 
was  the  wife  o(  George  O.  Bengel ;  that  the 
debt  secured  was  the  todivtdual  debt  of 
her  said  bnaband;  that  she  executed  said 
mortgane  aolelj  to  aeeare  said  debt,  and 

^Vot  oplnloa  tm  rehearing,  see  M  M.  &  Rep,  SUL 


praying  that  tbe  title  to  tbe  land  bequlet- 
ed  in  her.  Id  the  third  paragraph  of  said 
appellee's  answer  ebe  alleged  that  on  Au- 
gust 16. 1886,  she  and  her  aald  brothers 

met  and  agreed  upon  partition  of  the  said 
80  acres  Inherited  from  their  parents ;  that 
for  the  pnrpoeee of  partition,  and  todlvlde 
tbe  land  among  themselves,  and  upon  no 
other  consideration,  sbe,  her  busbaad 
oaitlng  with  ber,  conveyed  60  acres  off  thm 
nortb  Ride  of  said  land  to  her  said  broth- 
ers, "and  AO  the  same  day,  at  the  same 
time  and  place,  to  carry  out  tbe  partition 
agreed  upon,  and  as  consideration  (or  said 
deed,"  her  said  brothers  conveyed  to  her 
the  said  remaining  80  acres;  that  aft- 
erwards, without  ber  knowledge  or  con- 
sent, tbe  said  deed  to  ber  was  torn  up  and 
destroyed,  nnd  on  the  29th  day  of  August, 
1885,  her  said  brothena  conveyed  to  ber 
hnsband  the  undivided  two-thirds  of  said 
80  acres,  which  last  deed  was  placed  upon 
record.  The  cause  was  submitted  to  a. 
Jury,  who  rendered  a  general  verdict  for 
the  appellant  against  the  appellee  Georga 
G.  Bengel  tor  the  amount  of  tbe  debt  doe 
appellant,  and  a  general  verdict  lor  tbe 
appellee  Yandellna  E.  Bengel  on  her  cross 
complaint,  qoleting  her  title  to  all  of  said 
SO  acres. 

The  only  error  assigned  by  appellant  Is 
the  overruling  of  bis  motion  for  a  new 
trial.  Tbe  first  reason  given  In  support  of 
tbe  motion  (or  a  new  trial  Is  that  the  ver- 
dict Isnut  sustained  by  sufflclont  evidence. 
The  appellee  Yandellna  E.  Bengel  testlled 
that  she  did  not  know  that  the  deed  given 
to  her  In  partition  was  destroyed,  and  a 
deed  made  to  her  husband  in  its  stead,  un- 
til after  the  ezecation  of  appellant's  mort- 

gnge.  Atthe  time  thattbeappelleeGeurge 
.  Bengel  made  the  contract  with  appel- 
lant to  pnrchase  tbe  machinery  be  repre> 
sented  to  appellant  that  the  80  acres  was 
his  own  property,  and  agreed  to  sernre 
the  debt  by  a  mortgage  on  the  land.  Ap- 
pellant testified  that  he  did  not  know,  at 
or  before  the  time  of  the  exeentlon  of  tha 
mortgage,  that  the  appellee  VandellDS 
B.  Bengel  was  tbe  owner  of  any  pert  of 
said  land  until  after  examining  tbe  record 
of  deeds,  when  he  discovered  that  George 
O.  Bengel  was  tbe  owner  of  only  two- 
thirds  o(  it,  as  shown  by  tbe  deed  received 
by  him  (rom  Wlltlara  B.  and  Orris  P.  Ksh- 
leman.  Section  2831.  Rev.  St.  1881,  pro- 
vides that  "every  conveyance  or  mortgage 
of  lands,  or  of  any  Interest  therein,  and 
every  lease  for  more  than  three  years  shall 
be  recorded  In  tbe  recorder's  office  of  the 
county  wh«!re  such  lands  shall  be  eitnated ; 
and  every  conveyance  or  lease,  not  so  re- 
corded In  forty-flve  days  from  the  ezecn- 
tlon  thereof,  shall  befraudulentand  void  as 
against  any  subsequent  Dnrchaaeri  tessee, 
or  mortgagee  In  good  faith  and  for  a  val- 
uable constderatian."  The  appellee  Yan- 
dellna £.  Bengel  did  not  pnt  herdeed  upon 
record  wtthin  the  time  reiulred  by  law, 
nor  before  the  time  of  the  making  of  said 
mortgage.  By  section  6117  of  tbe  same 
statutes,  while  a  married  woman  may 
take,  acquire,  and  hold  real  or  personal 

Grope rty  as  If  she  were  unmarried,  yet  It 
I  provided  "that  she  shall  be  bound  by 
anestoppel  In  pals,  like  any  other  person.* 
That  appAiiant  was  a  mortgagee  la  good 
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(aftb  and  for  a  valuable  consideration  we 
bare  no  doobt.  altnoagb  tbfa  is  denied  by 
appellees,  nbo  contend  tbat,  as  tbe  notes 
werefdven  April  16, 1S87,  while  tbe  mort* 
(cage  was  aeruted  Jane  14tb  therealter, 
tber^ore  the  mortKaKe  was  one  to  aecani 
a  pre-esistinif  debt.  Such  a  case  was  that 
of  Baseabarke  v.  Bam^,  68  ind.  499.  But 
lo  this  cane,  at  tbe  time  of  purchase  of 
maclilaerj  by  Oeorse  C.  Benf;el  from  ap- 
pellftnt.  It  was  a  part  o[  tbe  aHreement 
that  such  mortgage  should  be  given  to  se- 
cure the  debt  created  by  such  purchase. 
The  contract  uf  purchase,  notes,  and 
murtgac^e  were  all  parts  of  one  transDc- 
tlon.  Appellant  had  no  actual  notice  of 
the  partition  deed  to  appellee  Vandelina 
£.  Benget.  it  remains  to  be  considered 
whether  be  bad  cunstmctlve  notice  of  the 
existence  of  such  deed.  Tlie  only  evidence 
before  the  Jury  from  which  such  construct- 
ive notice  could  be  drawn  were  tbe  parti- 
tloD  deed  from  George  C.  Bengel  and  Gils, 
nbeth  M.  Bengel  to  William  B.  and  Orris 
P.  t^shleman  lor  oue-tbtrd  ol  50  acres  on 
the  north  side  of  tbe  30-arre  tract  Insult, 
and  tbe  deed  from  William  B.and  Orris  P. 
Esbieman  to  George  C.  Beugel  fur  two* 
thirds  i»t  said  DOacres.  Both  of  these  deeda 
trace  title  through  Jeremiah  Esbleman; 
the  first  conveying  the  interest  of  Elisa- 
beth M.  Bengel  In  said  60  acres  aa  beir  of 
said  Jeremitih  E^bleman,  and  tbe  second 
conveying  tbe  interests  of  William  B.  and 
Orris  P.  Ksbleman  In  said  80  acrns,  also  as 
heirs  ol  said  Jeremiah  Esbleman.  The 
mortgage  on  the  SO  acres  was  made  in  the 
names  of  "George  U.  Bengel  and  y.E.Ben' 
gel,  bis  wife. "  A ppelieea  contend  tbat  the 
deeds  so  In  evidence  were  constructive  ni>- 
tlce  to  appellant  of  theexlstence  of  the  par- 
tition deed  to  Vandelina  E.  Bengel.  Tbe 
Jury  answered  several  interrogatories. 
Tbe  following  bear  apon  this  issue:  "Did 
tbe  records  of  Tipton  county  show  at  the 
time  the  real-estate  mortgage  sued  upon 
waeexecuted  that  George  C.  Bengel  owned 
twv-thirds  of  tbe  mortgaged  real  estate? 
Yes.  J.  N.  Richards,  Foreman."  "Did 
James  B.  Micbener  know  at  the  time  he 
accepted  said  mortgage  that  Vandelina  E. 
Bengel  owned  or  claimed  to  own  said 
landt  Wesupposetaedid.  J.N.BIcbards, 
Foreman."  "Did  said  George  C. Bengel  ob- 
tain the  property  (or  which  the  notes  In 
suit  were  given  by  promising  to  secure 
and  securing  the  notes  given  therefor  by 
executing  a  mortgage  on  said  land  as  well 
as  certain  personal  property  deecrlbed  In 
tbe  chattel  mortgage  In  suit?  Yes.  J.  N. 
Richards,  Foreman.**  "Did  James  M. 
Micbener  sell  said  property  to  btm  on  the 
faith  of  his  ownership  of  two-tblrds  uf 
said  land?  We  are  not  sure  whether  be 
did  or  not.  J.  N.  BIcbarde,  Foreman. " 
From  the  first  and  third  of  these  answers 
It  appears  that  tbe  Jury  were  of  opinion 
that  the  records  In  the  recorder's  ufnce 
showed  the  land  to  be  owned  by  Geoi-ge 
C.  Beugel,  and  that  he  obtained  the  goods 
by  promising  to  execute  and  by  executing 
a  mortgage  on  the  land.  From  the  sec- 
ond and  fourth  answers  It  would  seem 
tbat  the  Jury  were  uncertain  whether  the 
evidence  showed  that  tbe  appellant  had 
any  knowledge  of  any  title  or  claim  to 
natd'  land  I*?  Vandelina  E.  Bengel.  Tbe 


second  and  fourth  answers  might  perbaps 
be  reconciled  with  the  general  verdict,  but 
tbe  other  two  could  nut.  To  say  nothing 
uf  the  circumstance  that  Vandelina  E. 
Bengel  appears  under  tbe  name  of  Elisa- 
beth M,  Bengel  In  the  only  deed  In  evidence 
rafcrring  to  her,  and  that  she  so  appeared 
as  grantor  to  land  different  from  the  land 
in  salt,  It  seems  clear  that  there  was  not 
enough  in  either  or  both  of  these  deeds  to 
amuunt  to  notice  toappellant  tliatGeorga 
C.  Bengel  was  not  the  owner  of  the  two- 
thirds  of  tbe  80  acres.  Even  ff  appellant 
sbonld  note  the  fact  tbat  both  tracts  of 
land  were  derived  from  the  common  an- 
cestor, yet  be  might  well  believe  that  the 
conveyances  were  made,  as  they  stood  re- 
curded,  with  tbe  consent  and  aciiulescence 
of  all  parties  concerned.  Tbe  Eshleman 
brothers,  who  made  the  deed  to  George 
O.  Bengel,  both  testified  that  they  so  made 
the  deed  believing  tbat  It  was  In  accord- 
ance wltb  an  arrangement  between  Ben- 
gel and  his  wife;  and,  notwithstanding 
the  statements  of  appellees  themselves,  It 
would  seem  from  all  the  evidence  that  the 
deed  was  so  made  with  the  consent  and 
knowledge  of  Vandelina  ti.  Bengel.  Cer- 
tainly, from  tbe  records  In  tbe  recorder's 
office,  and  from  the  representations  made 
to  talra  by  George  C. Bengel,  who  appeared 
by  tbe  record  as  the  owner  at  tn«3  time  tbe 
mortgage  was  taken,  the  appellant  had 
every  reason  to  believe  that  George  0.  Ben- 
gel was  then  tbe  owner  of  tbe  land.  Tbe 
appellant  was  therefore  a  mortgagee  in 
good  faith,  and  for  a  valuable  cooeldera- 
tloa.  Appellees,  In  contending  against 
this  view, claim  tbat  tbe  evidence  Is  not  in 
tbe  record.  In  this,  we  think,  they  are  In 
error.  While  theclerk's  certificate  Issome- 
wbat  informal  as  to  sbowlng  the  filing  of 
tbe  longhand  manuscript  of  the  evidence, 
as  required  by  section  UlU,  Rev.  St.  ISSl, 
yet  we  think  the  certificate  la  substantially 
snfiBcfent,  as  held  In  Wagoner  v.  Wilson, 
108  Ind.  210,  8  N.  E.  Rep.  925.  Having 
reached  tbe  conclusion  tbat  the  verdict  Is 
not  sustained  by  tbe  evidence.  It  will  be 
unnecessary  to  consider  the  other  ques- 
tions discussed  by  counsel  Tbe  Judgment 
la  reversed,  with  Instructions  to  grant  a 
new  trial,  and  for  other  proceedings  not 
Inconsistent  with  this  opinion. 

aSB  iDd.  268) 

BOARD   OF  CHILDREN'S  GUARDIANS 
OF  MARION  COUNTY  t.  SHUTTER.1 
(Sapreme  Court  of  Indiana.  Jtm«  19,  1893^) 
Infants — OuARoiANsnip— AppoiKTMEyT  —  Juris* 
DICTION— Process — Habeas  Conrcs. 

1.  The  circuit  court  has,  independently  of 
RtBtute,  jurisdiction  of  the  subject  of  the  guard- 
ianship, cQstodr,  and  control  of  miuors. 

2.  In  a  proceeding  for  the  appointment  of 
a  gnardian  of  an  infant,  servtce  of  process  on 
her  parents  will  give  jurisdiction  of  her  person, 
withont  service  on  her. 

3.  Errors  and  irregularities  In  a  proceeding 
for  the  appointment  of  a  eaardlan  cannot  be 
inquired  into  on  habeas  corpus. 

Appeal  from  snperlor  court,  Marion 
county;  A.  B.  Taylor,  Judge. 

Application  of  Gertrude  Shutter  forwrlt 
of  habt*as  corpus  against  the  Board  of 
Children's  Guardians  of  Marlon  Countyt 

'XUtnariag  denied. 
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Ind,  FrfMu  a  Jndgment  for  petltionoFt  re- 
spoDdeot  appeals.  Rerereed. 

Cbaa.  MartlDdale,  Clinton  L.  Hare,  Win. 
P.  FiBbtiack,  W.  P.  Kappes.  Byrun  K.  El- 
liott, and  Wm.  F.  GUlutt.  for  appellant. 
Frank  McCray,  aud  Hamael  Asbbyjor  ap- 
pellee, 

Mi-CABB.  J.  The  appellee  applied  totlte 
court  below  for  a  writ  of  habeas  corpns 
against  appellant.  chai'Klns  it  with  un- 
la  wfully  reetralnlnK  her  of  her  liberty.  An 
exception  to  the  amended  return  to  the 
writ  by  appellant  was  taken  by  appellee, 
and  aoRtalned  by  the  trial  conrt,  to  which 
ruling  appellant  excepted ;  and  (ailing  to 
further  amend  Itt*  return,  and  electing  to 
stand  thereon  without  further  pleading  or 
action,  it  was  adjudged  that  the  alleged 
holding  and  detention  of  the  appellee  was 
without  authority  of  law,  etc.  The  re- 
turn, after  reciting  in  detail  the  appolat- 
ment  ol  all  the  members  of  tbe  Board  of 
Children's  Uuardlans  by  the  circuit  court 
of  Marlon  county,  from  the  orgaulzatlon 
oftlie  board  to  that  tinie.givlngthc  names 
of  all  the  present  members,  aa  well  as  their 
predecessors,  reads  as  follows:  "That 
acting  as  sach  corporation  as  aforesaid, 
of  which  the  partly  whose  names  have 
been  hereinbefore  set  forth  are  members, 
said  corporation,  on  the  1st  day  of  March, 
1893,  iu  tbe  .Tannary  term  for  the  year  IS98 
of  the  Marlob  circuit  court,  filed  In  said 
court  a  petition  as  follows:  *Iu  the  Mat- 
ter of  Uertrude  Shutter,  Infant.  Petition 
for  Castody.  To  tbe  Honorable  Judge  of 
tile  Murlon  Circuit  Court:  The  Board  of 
Children's  Ouardiana  of  Marion  County,  a 
corporation  existing  under,  and  acting  by 
virtue  of,  the  laws  of  Indiana,  respectfully 
petition  tbe  court,  and  say  that  Gertrude 
Shutter  Is  a  female  child,  thirteen  years  of 
age:  that  the  father  of  said  child  Is  Shade 
A.  Shutter, residing  at  JeffersonviUe,  Ind.; 
that  tbe  mother  of  sild  child  Is  Bell  Shat- 
ter, residing  at  249%  W.  South  street,  with- 
in Marlon  county.  Ind. ;  that  the  child  Is 
in  the  actual  custody  and  control  of  her 
mother,  tbe  said  Bell  Shutter;  that  the 
father  of  said  child  has  abandoned  ble 
(nmlly;  that  said  mother  la  Inconstant 
habits  of  drunkenness,  and  low  and  gross 
debau'Tbery;  that  said  child  Is  neglected, 
and  kept  In  associations  wblch  tend  to 
hercorruption  and  contamination.  Where- 
fore, tbe  Board  of  Children's  Guardians  of 
Marlon  Conn  ty  petitions  the  court  to  or- 
der that  said  child  be  committed  to  the 
custody  and  control  of  said  board. 
[SIgnedl  The  Board  of  Children's  Guard* 
lana.  By  Nathaniel  A.  Hyde,  President. 
O.  li.  Hare.Attomey  for  Petitioner.*  This 
petition  was  duly  verified.  That  the 
court,  having  Inspected  tbe  petition,  or- 
dered that  the  writ  for  the  custody  of  said 
child  be  Issued  thereon,  and  that  the  same 
be  served  upon  Bell  Shutter,  tbe  mother  of 
said  child,  in  Indianapolis,  and  Shade  A. 
Shutter,  at  JeffersonviUe,  Clark  county. 
Ind.,  and  directed  that  said  minor  child 
should  bekeptlnthe  keeping  of  said  board 
until  the  flnnl  order  of  the  court  upon  said 
petition.  That  said  writs  were  issued 
thereon,  and  the  said  Gertrude  Shutter 
was  taken  by  the  aberltf  of  Marion  connty 


on  said  writ,  and  doUrared  to  the  defend- 
ant, said  corporation.  That  said  petition 
was  set  for  hearing  on  the  11th  day  of 
March,  1893,  and  notice  thereof  was  or- 
dered to  be  given  to  said  Bell  Shutter  and 
Shade  A.  Shatter,  tbe  parents  of  said  child. 
That  on  the  4th  day  of  March.  18tf».  by- 
agreement  of  both  partiea,  said  Marion 
circuit  court  proceeded  to  hear  and  deter- 
mine s^ld  caoseoneald  petition;  atid  bal- 
ing heard  tbe  evidence,  and  being  sufB- 
clently  adviped,  said  court  entered  In  said 
cause  the  following  order  and  decree,  to 
wit:  And  afterwards,  to  wtt,  on  Satur- 
day, the  4th  day  of  March,  1893,  the  same 
being  tbe  54th  Judicial  day  of  the  January 
term,  1898.  of  the  Marion  clrcalt  conrt,  the 
followlngaddltlonal  proceedings  were  bad 
ill  this  cause:  Comes  the  Board  of  Chil- 
dren's Guardians  of  Marlon  county,  Ind., 
by  C.  L.  Hare,  Its  attorney,  aad  comes 
also  Shade  A.  Shntter,  In  person,  and  by 
J.F.  McCray,  hie  attorney,  and  dsfend- 
aat.  Bell  Shutter,  In  person,  cornea  alao; 
and  now,  by  agreement  of  all  partiea,  not- 
withstanding the  return  day  of  the  writ 
Issued  herein,  this  cause  Is  submitted  to 
the  conrt  for  trial,  flndlng.and  determina- 
tion, and  the  evidence  and  argument  nt 
counsel  heard ;  and  the  conrt,  having  seen 
and  inspected  the  petition  herein,  and  be- 
ing fully  advised,  finds  that  tbe  all^a- 
tlons  of  said  petition  should  be  aoatalned, 
that  isuid  Gertrude  Shutter  Is  a  famale 
child  of  tbe  age  of  thirteen  years. and  that 
BYie  should  be  given  to  tbe  custody  of  the 
Board  of  Children's  Onardluns.  Itts  there- 
fore considered  and  adjudged  by  tbe  court 
that  the  said  Gertrnde  Shutter  be,  and  she 
lshereby,^TentothecuBtodyor  the  Board 
of  Children's  Guardians  of  Marion  county. 
Ind."  The  return  furthershowsthatthere 
was  a  motion  for  a  new  trial  In  said  canse 
overruled,  and  a  motion  to  modify  tbe  or- 
der was  also  overruled.  The  return  fur- 
ther shows  this  Judgment  of  said  circnlt 
conrt  reroalnaln  full  force, unmodified,  un- 
reversed, and  not  appealed  from.  If  that 
judgment  is  valid,  the  retdni  was  good, 
and  tbe  superior  court,  in  general  term, 
erred  In  afflrnilng  tbe  Judgment  In  special 
term  adjudging  the  return  insufficient. 

It  Is  earnestly  Insisted  by  appellee  that 
the  judgment  of  tbeclrcuit  court,  In  award- 
ing her  castody  and  control  to  appellant, 
was  void,  because  it  la  asserted  the  act  ap- 
proved March  8, 1898,  f  Acts  1893.  p.  282,) 
under  which  the  circuit  cuurt  proceeded. 
Is  In  conSIct  with  several  provlslous  of  tbe 
state  constitution.  It  Is  maintained  with 
earnestness  and  ability  for  appellee  that 
"all  Judgments  had  and  rendered  under  a 
law  that  la  unconstitutional  are  void,  and 
are  as  If  no  proceeding  or  Judgment  had 
been  bad  or  rendered."  Concede  that 
proposition,  and  yet  counsel's  contention 
in  not  established.  If  tbe  law  which  given 
tbe  Hole  power  or  Jurisdiction  to  tbe  court 
to  render  the  Judgment  is  unconstitutional 
and  void,  and  if,  without  such  a  law  in 
force,  tbe  court  would  have  no  power  to 
render  tha  judgment  In  question,  then,  the 
law  being  void,  the  Judgment  depending 
wholly  on  such  void  law  would  also  be 
void.  Where,  however,  the  court  baa  Ju> 
risdictlon  to  adjudicate  npon  the^objert, 
derived  from  other  aonrees  than  the  aap- 
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posed  ToId  atatate,  eifen  thoagta  11  ma}* 
attempt  to  follow  that  statate,  It  does 
not  neceesarily  follow  that  Its  judgment 
l8  void.  A  Judgment  founded  on  a  utat< 
ntory  bond,  depending  for  Its  validity 
wholly  on  the  statute,  which  Is  uucnnati' 
tntlooal  and  vold.is  Dot  void,  and  cannot 
be  collaterally  Impeached  because  the  stnt- 
Qte  fs  uncoDstltutiunal  and  void.  Cassel 
V.  Scott,  17  Ind.  r.l4.  It  the  circuit  court 
had  Jurisdiction  orer  the  Robject  and  the 
parties,  though  It  committed  the  greatest 
irregularities  and  errors.its  Judgment  can- 
not be  collaterally  impeached  therefor,  as 
thla  proceeding  attempted  to  do.  Liavld- 
non  r.  Koefaler.  76  Ind.  ItUS;  Sanerv. Twin- 
ing, 81  Ind.  8(16;  8tate  Morria,  103  Ind. 
161,  2  N.  E.  Rep.  856.  The  circuit  court 
was  a  courtuf  guDPral  JnriBdIction.  if  It 
was  not  clothed  with  all  the  Jurisdiction 
of  the  English  court  of  chancery,  it  is 
within  a  branch  of  the  equity  powers  of 
the  circuit  courts  of  tbia  state  that  they 
hare  the  superintendence  ol  Infants,  Idiots, 
and  lunatics.  McCord  v.  Ochiltree,  8 
Blackf.  16.  The  power  to  appoint  guard- 
ians for  Infants,  Idiots,  and  Innatlcs.  con* 
ferred  by  the  statute,  Is  merely  declara- 
tory of  the  power  they  already  posseaeed. 
Garner  v.  Gordon,  41  Ind.  92;  Child  v. 
Oodd,  61  Ind.  484;  Nealla  t.  Dicks,  73  Ind. 
374;  Board,  etc.,  y.  Rogers,  6.1  Ind.  S»7; 
Brsklne  v.  Whitehead,  84  Ind.  367;  McKen- 
sie  V.  State,  80  Ind.  547;  McGlennauv.  Mar- 
Kowsbl.  90  Ind.  160;  Bryan  v.  Lyon,  104 
Ind.  227,  3  N.  B.  Rep.  880.  Wn  therefore 
hold  that  the  circuit  court  had  ample 
power  to  deal  with,  and  adjudicate  npuu, 
the  subject  of  the  guardianship,  custody, 
and  control  of  minors.  The  circuit  court, 
therefore, had  Jurisdiction  of  the  subject. 

It  Is  earnestly  contended  that  the  circuit 
court  acquired  no  Jurisdiction  over  the 
person  of  the  appellee,  the  minor  whose 
custody  and  control  was  determined  by 
the  adjudication.  It  that  Is  true  the  judg- 
ment would  be  void,  the  same  as  It  Juris- 
diction over  the  subject  was  wasting. 
The  ground  upon  which  this  contention  Is 
based  is  that  there  was  no  uotlce  or  pro- 
cess served  on  theltttant,  notifying  hertbat 
Hoch  an  adjudica  tlon,  affecting  her.  was  to 
take  place.  No  notice  appears  to  have 
been  serred  upon  her,  except  taking  her 
Into  eUHtody  by  the  appellant  before  the 
hearing  of  its  petition.  But  there  was 
process  serred  on  her  mother  and  lather, 
and  a  full  opportunity  afforded  them  to 
be  heard  against  tbe  granting  of  the  peti- 
tion, and  they  appeared  at  tbe  hearing. 
But  It  Is  ably  contended  that  that  is  not 
sufficient  to  confer  Jurisdiction  over  tbe 
person  of  tbe  child.  In  snme  of  the  states 
no  other  notice  tban  notice  to  parents. or, 
ir  no  parents,  next  of  kin,  Is  required,  to 
enable  courts  to  appoint  a  guardian. 
Counsel  fnr  appellee  have  referred  us  to  a 
large  number  of  cases  holding  that  a  sum- 
mons must  be  served  pn  an  Infant,  tbe 
same  as  an  adult,  or  the  Judgment  will  be 
void  as  to  such  Infant;  and  in  that  dasa 
of  cases  It  will  be  equally  so  U  the  Infaiit 
was  bot  a  week  old,  and  would  be  as  un- 
conscious of  the  reading  of  the  summons 
to  It  ns  a  block  of  wood ;  and  yet  tbe  law 
hnperatlTdly  requires  the  service  of  such  a 
sommons  oo  sucb.aq  Infant,  In  that  class 


of  riases^-aS  much  as  upon  An  addlt,  br  thA 
adjudication  will  be  void  for  want  of  Ju- 
risdiction over  tbe  person.  But  tbe  class 
of  cases. they  haye  referred  us  to,  and  that 
.we  have  been  discussing,  is  such  only  nS 
where  the  Judgment  sought,  or  tbe  adjudi- 
cation to  be  had.  Is  to  deprive  the  infant 
of  etime  property  right,  or  to  Injuriously 
affect  such  minor  In  Its  rights  of  property. 
In  that  respect  Its  rights  are  precisely  the 
same  as  an  adult.  Hence  It  muethave  the 
summons  read  to  It,  precisely  the  aame  as 
an  adult,  though  It  does  not  understand 
a  word  of  It.  Its  right  to  control  its  own 
actions  is  not  like  an  adult.  It  Is  subject 
either  to  parental  control,  tbe  guardian's 
control,  or  the  control  of  the  court  or 
chancellor.  In  tbe  absence  of  parent  or 
guardian,  on  account  of  Its  lack  of  discre- 
tion and  knowledges  snfflclent  to  guide  It's 
own  actions  for  Its  own  beet  interests. 
Hence,  in  a  proceeding  for  the  appoint- 
ment of  a'  guardian  for  It,  tbe  principle  of 
the  cases  above  referred  to  has  noappllba- 
tlon  whatever,  where  It  Is  under  14  years 
of  see.  Sukih  an  apjiointment  dues  not 
deprive  It  of  any  of  Its  rights  of  property, 
or  Injuriously  affect  its  rights  in  that  re- 
gard. It  is  but  an  officer  of  the  court,  ap- 
pointed to  wield  tbe  power. of  an  arm  of  a 
court  of  eqnlby^aod  no.  notice  to  the  Infant 
Is  required.  Kurts  v.  Railroad  Co.,  ( Minn.) 
61  N.  W.  Bep.  221 ;  Appeal  of  Gibson, 
(Mass.)  28  N.  B.  Rep.  296;  Reynolds  v. 
Howe,  51  Conn.  472.  We  therefore  con- 
clude that  the  circuit  court  had  Jurisdic- 
tion of  the  person  of  the  infant,  and  tbe 
subject-matter  of  tbe  adjudication.  It 
may  have  erred  at  every  step  of  those  pro. 
ceedlngs.  We  do  not  decide  that  it  did.  or 
did  not,  because  sneh  errors  and  Irregn- 
laritlescannot  he  Inquired  into  on  a  writ  of 
habeas  corpus.  Rer.  Ht.  1881,  §  1110;  Went- 
worth  V.  Alexander,  66  Ind.  89;  Kinnlng- 
bam  V.  Dickey.  125  Ind.  180,  24  N.  E.  Bep. 
1048:  Turner  v.  Conkey,  (Ind.  Hup.)  81  N. 
B.  Rep.  777;  Smith  v.  .  Hess.  91  Ind.  421; 
JJowery  v.  Howard,  108  Ind.  440,8  N.  B. 
Rep.  124;  Darts  v.  Bible.  33  N.  B.  Rep.  910, 
(at  last  term.)  Such  errors.  If  any  were 
committed,  must  be  relieved  againitt.  Just 
us  In  any  other  adjudication,  by  appeal, 
bill  of  review,  or  any  method  known  to 
the  law  for  relief  against  an  erroneona 
Judgment. 

ThecondusioD  we  baT»rea(*bed  not  only 
finally  disposes  of  this  casein  this  court, 
but  also  in  tbe  court  below,  without  de- 
ciding anything  whatever  about  the  con- 
stitutionality uf  the  statute,  so  ably  and 
exhaustively  discussed  by  counsel  on  both 
aides.  Under  such  clreamstaoces,our  duty 
doea  not  requitwus  to  enterupoo  that  field 
of  Investigation.  Cnmdiings  v.  Stark,  84 
N.  E.  Rep.  444,  (at  this  term.)  The  Jud^. 
meat  is  reversed,  the  cause  remanded,  with 
instructions  to  overrule  the  exceptions  to 
the  amended  return 


(7  iQd.  App.  383) 
JOHNSON  et  al.  T.  McNABB  et  aL 
^Appellate.  Coott  of  Zndtana.-  June  24,  JSSt&t 

DkHAGES— OBBVBUCTtOK  OV  DltCIS — ComTLAINI^ 

FaoOF — VAiuA.xcEr— Ikstkuotions. 
1.  Under  Bev.  St.  1881.  H  301.  392,  provid- 
ing that  no  variance  shall  be  material  .nnless  it 
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luu  misled  tiie  adrerse  party  to  hla  i^^adice, 
and  that,  when  the  TarUince  1b  not  material,  the 
Qonrt  mar  direct  the  facts  to  be  found  accord- 
ms  to  the  eridoice,  or  may  order  an  immediate 
amendmoit  without  costs,  it  is  error  for  the 
conrt,  in  an  action  to  recover  damages  for  the 
obstruction  of  a  licensed  "tile"  ditch,  after  re- 
fasing  to  allow  plaintiffs  to  amend  their  com- 
plaint by  striking  oat  the  word  "tile"  to  con- 
form to  the  proof,  to  charge  that  plaintiffs  were 
not  entitled  to  record  unless  defendants  li- 
censed and  obstructed  a  "tile"  ditch. 

2.  It  was  error  to  refuse  to  charge  that 
plaintiffs,  in  order  to  show  the  alleged  license, 
need  not  show  that  the  tile  was  in  fact  laid  In 
the  ditch,  if  it  was,  in  compliance  with  such  U- 
emse,  dug  and  ready  for  toe  tile;  and  that  the 
material  thing  is  whether  license  was  given  to 
construct  a  ditch  across  defeodants*  lands,  and 
whether  such  ditch  was  constructed,  and  not 
whether  tile  w^  to  be  or  were  in  fact  laid  in 

it 

Appeal  from  circuit  court,  Stenbeo  coun- 
ty; 8.  A.  Powers,  Judge. 

Aetlon  by  George  K.  Johnson  and  oth- 
era  agalDst  Theodore  McNabb  and  others 
to  recover  damngea  caused  by  the  ub- 
structton  of  a  ditch  on  defendantB'  land. 
From  a  judgment  entered  on  tbn  verdict 
of  a  Jury  In  lavor  of  defendants,  plaintiffs 
appeal.  Reversed. 

'  F.  8.  Roby,  for  appellants.  Best  A 
Bratton  and  w.  W.  Snyder,  for  appellees. 

DAVIS,  J.  This  la  an  appeal  under  the 
provlBlona  of  sections  680,631. Rev.St.  1881. 
The  reserved  qaestlons  are  duly  presented 
In  a  clear,  distinct,  and  brief  manner  by 
proper  bill  of  exceptions.  Appullants* 
complaint  Is  in  two  paragraphs.  In  the 
second  ft  Is  alleged  that  appelleea  had 
some  time  prlur  to  the  Inatltntlon  of  the 
actlon,for  a  good  andsnfflelentcoDaidera* 
tlon,  licensed  the  construction  of  a  tile 
drain  across  the  lands  owned  by  tbem, 
upon  the  faith  of  whleb  license  work  had 
been  done  nnd  money  expended  by  appel- 
lees and  others  Interested  tber^n  In  the 
construction  of  such  drain,  and  that  ap- 
pellees bad  wronglully  obstructed  the 
same,  and  thereby  caused  the  water  tu 
overflow  appellants'  land,  to  thMr  dam- 
age, etc.  No  qaestlon  has  been  raised  as 
to  the  sufBciency  of  either  paragraph  of 
the  complaint.  A  careful  reading  thereof 
convinces  us  that  each  paragraph  of  the 
complaint  states  facta  sufficient  to  consti- 
tute a  good  canse  of  aetlon.  The  state- 
ments  and  recitals  In  the  bill  ol  excep- 
tions show  that  evidence  was  introduced 
on  the  trial  which  reasonably  and  fairly 
tended  to  establish  each  and  every  ma- 
terial allegation  contained  In  the  second 
paragraph  of  the  complaint,  unless  there 
Is  In  one  respect  a  fatal  variance  between 
the  pleading  and  proof.  It  ai^iearo,  in 
the  respect  referred  to,  that  evidence  waa 
introduced  tending  to  prove  a  Ikeosefor 
the  construction  of  an  open  ditcli  upon 
and  over  the  lands  of  appellants,  InsteRd 
of  a  tile  ditch.  In  other  words,  the  license 
waa  granted,  the  ditch  was  constructed, 
and  afterwards  obstrncted,  Rubataotlally 
In  every  parttenlar  In  manner  and  form  as 
alleged  and  described  In  the  complaint, 
with  the  exception  that  said  ditch  or 
drain  was  an  open,  and  not  a  tile,  ditch 
or  drain.  Instead  ol  proving  a  license  to 
ttoutraat  a  tUe  drain,  the  evidence  estab- 


lished a  license  to  eonstrnct  an  open 
drain.  The  g^ravamen  of  the  action  was 
to  recover  damages  because  of  the  nnlaw- 
Inl  obstruction  of  a  drain,  which  caused 
appellants' lands  to  overflow.  The  Tital 
questions  affecting  the  substantial  rfgbte 
ol  the  parties  were  whether  appellees  bad 
granted  the  license*  whether  tbe  dmln 
had  been  coDStmetea  on  the  faith  ol  sneb 
license,  and  whether  It  had  been  wrooe- 
fuUy  obstructed  by  appelleee  to  appel- 
lants' injury.  It  appears  that  after  tbe 
eridence  had  all  been  heard,  and  before 
the  argument  of  counsel  bad  bpgun,  ap- 
pellants asked  leave  and  moved  the  court 
in  writing  to  allow  them  to  amend  the 
second  paragraph  of  the  cnmplaint "by 
striking  out  the  word  *tlle'  where  tbe 
same  occurs  In  connection  with  the  de- 
scription of  the  drain  alleged  to  have  been 
licensed  by  defendants,"  for  the  purpose 
of  conforming  the  complaint  to  tbe  proof. 
Tbe  motion  was  overruled,  and  proper 
exceptions  reserved.  Appellants  tberenpon 
asked  the  eourt  to  give  the  Jury  the  fol- 
lowing instmctlons:  'It  is  averred  In  the 
complaint  that  tbe  defendants  licensed 
certain  persons  to  construct  a  tile  dlteb 
or  drain- across  the  lauds  owned  by  them. 
You  are  Instructed  that  the  plalntiGTs,  in 
order  to  show  such  license,  need  not  show 
that  tbe  tile  was  In  fact  laid  In  said  ditch, 
if  it  was,  in  compliance  with  such  Ueense, 
dng  and  made  ready  tor  each  tile.  Tbe 
material  thing  Is  whether  license  was 
given  to  construct  a  ditcb  ocross  defend- 
ants* lands,  and  whether  snuh  ditch  was 
sn  constructed,  and  not  whether  tile  were 
to  be  laid  la  said  ditch,  or  were  in  fact 
laid  therein."  Tbe  court  rsfnsed  to Klve 
this  Instruction,'  and  proper  exception 
was  reserved.  The  court,  at  appellees* 
request,  gave  tbe  following  InstructluBS 
"If  you  And  from  the  evidence  that  there 
was  no  natural  water  course  across  the 
lands  of  defendants  at  the  time  of  the  con- 
struction of  the  drain  mentioned  in  plaln- 
tlDs'  complaint,  then  yoo  cannot  flnd  for 
the  plalntlf^l  In  this  case,  unless  you  flnd 
that  defendants  gave  a  Ucense  lor  tbe  eon- 
stractlon  of  a  tile  drain  across  their  lands, 
and  that  In  pursuance  of  such  license  such 
a  tlledralu  was  constructed  on  or  across 
defendants'  lands,  and  that  without  right 
defendants  have  obstructed  sneb  tile 
dnUn,  to  plaintina*  damage.**  Exception 
was  reserved  to  tbe  giving  ol  this  Instme- 
tlon. 

The  record,  as  we  understand  It,  dli^ 
closes  a  state  of  facts  whleh  would  have 
Justified  tbe  trial  court  In  grantinir  appel- 
lants leave  to  amend  tbe  comolalnt  by 
striking  out  the  word  "tllA."  We  do 
not,  at  this  time,  see  how  such  an  amend- 
ment could  have  affected  or  pr^udlced 
the  rights  ol  sppellees;  bat  If  aseh  an 
amendment,  when  made,  had  been  In  any 
respect  to  their  disadvantage,  tbe  court 
would,  doubtless,  on  proper  application, 
have  set  aside  the  submission,  and  con- 
tinued the  cause  at  appellants'  costs. 
Whether  tbe  ruling  ol  the  court  In  reus- 
ing to  permit  appellants  to  make  tbe 
amendment  desired  is  shown  to  have  been 
such  an  abuse  of  tbe  discretion  of  the  trial 
court  as  to  warrant  a  revowil,  we  need 
not,  to  the  view  we  baTS  taken  ol  the 
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CHM,  determine,  Concedlog,  without  de- 
cidlug,  that  there  was  do  error  Id  this 
ruling,  we  pass  to  the  coDalderatlon  ol 
the  other  qoefltlons  preapnted. 

In  order  to  entitle  appellants  to  recover 
It  was  Incombeut  on  tbem  to  prove  by  a 
preponderance  of  the  evidence  to  the  satls- 
(ut^tfon  of  the  Jury,  nader  proper  instrac* 
tlons  of  the  coart,  the  eBsential  facts  al* 
leeed  In  their  complaint,  which  Included, 
among   others,  the    totlu w  Ing :     (1 )  A 
license;  (2)  the  construction  of  the  ditch; 
(3)  its  wruD^nl  obstraetlon.    The  evi- 
dence la  not  la  the  record,  and  it  is  not 
our  province  to  form  orexpress  any  opin- 
ion as  to  the  merits  of  the  controversy, 
but  the  bill  of  exceptions  fully  and  fairly, 
in  our  judgment,  presents  for  our  consid- 
eration thematerial  guestlnn  as  to  wheth- 
er the  court  erred  In  the  instructions  Rlvea 
and  refused.  The  statute.  In  our  opinion, 
la  decisive  ol  the  case.  It  is  provided  in 
section  891.  Rev.  8t.  18K1,  that  "no  varl- 
ance  between  tbeallegatlons  In  a  pleadlnx 
and  the  proof  Is  to  bD  deemed  materiel  un- 
less it  have  actually  misled  the  adverse 
party  to  his  prejudice,  In  maintaining  bis 
action  or  defense  upon  the  merits.  In 
this  connection,  also  read  the  next  section, 
which  provides:  "Where  the  variance  Is 
not  material,  as  provided  in  the  last  sec- 
tion, the  court  may  direct  the  facts  to  be 
found  according  to  the  evidence,  or  may 
order  an  Immediate  amendment,  withunt 
costs."   Section  392,  Bar.  St.  1881.  When 
the  allegatJona  o(  the  complaint  to  which 
proof  Is  directed  are  unproved,  not  in  some 
particular  or  particulars  only,  but  in  their 
general  scope  and  meaning,  then  the  case 
Is  not  one  of  variance,  but  is  a  failure  of 
proof.   Section  898,  Id.   The  ruling  of  Che 
trial  court,  as  indicated  by  the  Instruc- 
tlous  given  and  refused,  was  based  on  the 
theory  that  appellants  could  not.  under 
any  circumstances,  recover,  unless  they 
had  proved  the  obstruction  by  apr^ellees 
of  a  tile  drain  constructed  under  license  of 
appellees.  In  the  opinion  of  the  court, 
whether  It  was  a  tile  or  open  drain  was 
the  vital  and  controlling  question.  In 
substance  and  effect  tb«  court  said  to  the 
Jury  that,  although  they  might  believe 
that  appellees  bad  granted  the  lieense  to 
eonstrnct  an  open  drain,  and  that  such 
drain  had  been  construoted  on  the  faith  of 
the  lIceDse.  and  that  It  had  been  wrong- 
fully obstructed  byappellees.  and  that  ap- 
pellants had  been  injured  thereby,  yet  ap- 
pellants could  not  recover,  because  of  the 
allegations  lo  the  complaint  that  such 
drain  was  a  tile  drain.  The  court  should 
not  have  said  to  the  Jury  that,  "notwlth- 
Btundlng  appellants  have  fully  proven  to 
your  satisfaction  all  the  other  facts  essen- 
tinl   to  a  recovery  by  them,  a  verdict 
should  be  returned  against  them  solely 
because  of  the  fact  that  the  drain  was  an 
open  one.  Instead  of  a  tile  ditch.*   It  Is 
conceded  'there  was  no  evidence  whatever 
in  relation  to  a  tile  ditch,  and  the  record 
dncloses  that  because  of  the  fact  that  all 
of  the  evidence  related  to  an  open  ditch 
the  trial  court  was  of  the  opinion  that  ap- 
pellants were  not  under  any  circumstances 
entitled  to  recover  In  this  action.   In  this 
conclusion  we  believe  the  court  was  tn  er- 
ror. A  reasonable  and  fair  construction 


ol  the  recitals  tn  tbe  bill  of  exceptions  rela- 
tive to  the  evidence  shows  that  there  was 
evidence  iotroduced  on  the  trial  tending 
to  prove  tbe  all^atlonsof  the  complaint 
Id  tbcdr  general  scope  and  meaning,  and 
the  only  variance  is  In  the  particular  re- 
ferred to.  which  does  not  constitute  a  fail- 
ure of  proof,  and  therefore,  for  reasons 
benlnh^ore  given,  our  conclusion  is  that 
the  court  erred  In  refusing  to  give  tbe 
first  Instruction  and  In  giving  the  second 
Instruction.  See  Steiuke  v.  Bentley.  (Ind. 
App.)  84  N.  E.  Rep.  97,  (decided  at  last 
term,)  and  authorities  there  dted.  Tbe 
Judgment  of  the  court  below  is  reversed, 
with  Instructions  to  grant  a  new  trial, 
with  leave  to  amend  pleadings.  If  desired. 


<4  Ind.  App.  tt) 
LOmSVILLE.  N.  A.  ft  a  BY.  OO.  v. 

ETZLBB. 

(Appelate  Court  of  Iniiiana.  June  26,  1803.) 
APPSAjb—TiHB  or  TiKisa. 
Where  fdalntUf,  in.  on  aetloa  sgalost  a 
railroad  company  for  injaries  to  stock,  dies, 
and  his  executrix  continues  the  suit,  an  ai^eal 
from  the  judKDicQt  rendered  must  be  taken  un- 
der Rev.  St.  S  640,  relating  to  appeals  in 
civil  cases,  and  not  under  sections  Ziiii  and 
2455,  relating  to  appeals  in  matters  growing 
out  of  a  decedent's  estate,  providing  for  filing  a 
bond  in  10  days  and  a  transcript  in  20  days. 

Appeal  from  circuit  court,  Washington 
county. 

An  action  was  commem-ed  by  George 
J.  Etzler  against  the  Louisville,  New  Al- 
bany &  Chicago  Railway  Company  (or 
Injuries  to  stock.  Plaintiff  died,  and  the 
action  was  continued  by  bis  executrix, 
Nancy  J.  Etzler.  Judgment  forplalntlff, 
and  defendant  appeals.  IMuintln  moves 
to  dismiss  the  appeal.  Denie«l. 

For  tbe  opinion  on  tbe  merits  ol  tbe 
case,  see  30  N.  E.  Kep.  82. 

E.  C.  Field,  C.  C.  Matson.  and  W.  S.  Kin- 
nan,  tor  appellant.  H.  Morris,  tor  ap- 
pellee. 

BLACK,  J.  This  was  an  action  com- 
menced by  George  J.  Etiler  against  the 
appellant  to  recover  damages  for  the  klll- 
I  Ing  of  one  animal  and  the  Injuring  of  an* 
I  other  by  the  locomotive  and  cars  of  the 
I  appellant,  being  an  action  under  tbe  stat- 
ute, (section  4025  et  eeq..  Rev.  St.  1881.)  the 
complaint  allying  that  tbe  animals  went 
upon  the  railroad  track  at  a  point  where 
It  was  not  securely  fenced.  After  the  com^ 
mencement  of  the  action,  the  appellee,  in 
August,  1889,  filed  a  supplemental  com- 
plaint and  a  second  pnragruph  of  com- 
plaint, alleging  la  each  the  death.  In  1H89, 
of  the  plaintlfl,  said  George  J.  Btzler,  tes* 
tate,  at  Wsshington  county,  Ind..  and 
that  the  appellee  was  tbe  duly  appointed, 
qualified,  and  acting  executrix  of  bis  will, 
said  supplemental  complaint  being,  like 
tbe  original  complaint,  based  upon  the 
statute,  and  said  second  paragraph  aUeg- 
lug  said  killing  and  stild  Injury  to  have 
been  done  through  negligence.  Thus,  the 
appellee  becaraea  party  and  continue  tb* 
action  under  the  provisions  of  section  271, 
Bev.  St.  ISttl.  Issues  were  formed,  tlie 
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Mai  of  Thleb,  by  the  court,  reBolted  In  a 
finding  for  tbc  appellee.  From  tb«  Jndff- 

meot  thereupon  rendered  fur  the  appellee 
thla  appeal  was  taken. 

The  Judgment  was  rendered  un  the  2d  of 
January,  1891,  and  the  transcript  was 
filed  In  the  office  of  the  clerk  of  this  court 
on  the  6th  ot  May,  1891,  the  appeal  bflns 

gerfected  as  provided  fn  Bectlun  640,  Kev. 
1. 18»1,  being  secttoQ  635  ot  the  Civil  Code. 
The  appellee  has  moved  to  distnlsB  ttie  ap- 

Eeal,  asBlKning  as  reasons  that  the  appeal 
ondwasnot  filed  wltbln  10  days  after 
Judgment;  that  tbe  transcript  was  not 
filed  within  10  days  after  the  appeal  bond 
WAS  filed,  and  within  20  days  after  Judg- 
ment; and  that'  tbe  tranacrlpt  was  not 
filed  wltbln  3U  days  after  Judgment.  Tbe 
motion  to  dismiss  raises  tbe  question 
whether  the  appeal  eoDld  be  taken  under 
tbe  prorlslona  relating  to  appeals  in  the 
Civil  Code,  or  should  have  been  taken  in 
the  manner  specially  provided  la  sections 
2464  and  2456,  Rev.  St.  llfSl,  being  sections 
228  and  229  of  tbe  act  relating  to  dece- 
dents* estates,  the  motion  being  framed 
apparently  with  reference  to  tbe  pruvl- 
Bionsof  said  section  2455,  asenacted  In  1881, 
and  also  as  amended  in  1(^.  Acts  1885, 
p.  194.  These  sections  ot  said  statute 
concerning  decedents'  estates  are  applica- 
ble only  to  appeals  from  decisions  ren- 
dered In  proceedings  provided  for  In  that 
statute,  and  have  no  relation  to  such  a 
case  as  the  one  at  bar.  Walker  v.  Steele, 
121  Ind.  436.  22  N.  E.  Rep.  142.  and  23  N.  E. 
Rep.  271;  Kouns  v.  Mellett,  121  Ind.  585. 
2S  N.  E.  Rep.  95;  Dillman  v.  Dlllman,  90 
Ind.  &S5;  Wright  v.  Manus.  Ill  Ind.  422,  12 
N.  E.  Rep.  I6U;  May  v.  Hoover,  112  Ind. 
455,  14  N.  E.  Kep.  472;  Simmons  v.  Beasel. 
125  Ind.  362,  25  N.  E.  Rep.  844.  The  appel- 
lee's motion  to  diMmlsa  the  appeal  is  over- 
ruled, at  her  costs. 


a  lad.  Art).  230) 
BANK  OF  WESTFIEU)  v.  INMAN  et  al.i 
<Appellate  Gout  of  IndUna.  Jane  23,  1893.) 

RSB8iJUK0. 

A  rdiearing  will  not  be  granted  to  «n* 
able  the  parties  to  procnre  a  oonractioa  <rf  the 
record. 

On  petition  forxebearing.  Petition  over* 
raled. 

For  former  report,  see  34  N.  B.  Rep.  21. 

PER  CDRIAM.  It  is  settled  by  a  long 
line  of  deulslops  that  a  rehearing  will  not 
be  granted  to  enable  the  parties  to  pro- 
eare  a  correction  ot  the  record.  Warner 
Oamphell,  89  Ind.  409,  Railway  Co.  v. 
Tan  Houten,  48  Ind.  eO;  Cole  v.  Allen,  61 
Ind.  122;  State  v.  Terre  Hante  ft  I.  H.  Co., 
64  Ind.  207,  (S03;)  Board  v.  Hall.  70  Ind. 
449,(476;)  Maneur  v.  Churchman,  84  Ind. 
678:  Robblns  v.  Ma  gee,  96  Ind.  174,  (179:} 
State  V.  Dixon.  97  Ind.  125,  (126;)  Board, 
etc.,  of  Marion  (^o.  ▼.  Center  Tp.,  1(K  Ind. 
422.  r444,)  2  N.  E.  Rep.  368,  and  7  N.  E. 
Bep.  189;  Elliott,  App.  Proc.  {  n56.  By 
MCtton  8  of  the  act  of  February  16, 18^, 
iAstM  1896,  p.  81,)  It  IB  expressly  provided 

1  Sec  32  N.  B.  S86. 


(InO. 

that  thfB  eoart  shall  be  governed  in  an 
things  by  tbe  law  as  declared  by  the  en- 
preme  court,  and  shall  not  dlrectlv  or  bj 
implication  reverse  or  modify  any  dedaloH 
of  that  court. 
Petition  fur  rehearing  overruled. 


(7  Ind.  App.  488) 
ROBBIKS  V.  SWA1N.1 
(Appellate  Court  of  lodianft.  June  24,  1893.) 
AoBBBD  Cau-^Afpkal— Wills  — ADVAscBicnrTe 

— GlTTB. 

1.  Whoe  parties  act  on  tbe  theorr  In  tlta 
trial  eonrt  that  the  es«e  is  an  agreed  case,  tbeiy 
will  be  held  to  that  theory  on  appeal,  tbon^  th* 
caae  may  not  come  within  the  statute. 

2.  A  will  gave  $200  to  tesUtrix's  dIm*. 
Prior  thereto  the  niece  had  received  money 
from  tbe  testatrix,  for  which  the  bad  receipted 
"a*  part  of  sudi  amoaat  as  she  may  see  fit  to 
bequeath  to  me  at  her  death."  After  execntinK 
the  will,  testatrix  freqaeotlr  stated  that  she  in- 
tended her  niece  Bhoald  have  $200  out  of  her 
estate  at  her  death.  Held,  that  testatrix  had 
before  her  death  coOTerted  the  paymsnts  evi- 
denced by  the  receipts  into  absolute  giifts.  32 
N.  B.  R^  792,  reversed. 

Rdnhard,  J.,  dissenting. 
On  retaeating. 

DAVIS,  J.  No  claim  or  pleading  was 
filed  in  the  court  below,  and  tbe  rlgbte  ot 
tbe  parties  are  to  be  determined  on  tbe 
agreed  case,  under  section  tS5Si,  Rev.  St. 
18)41.  Omitting  the  formal  parts,  tbe 
agreement  Is  ae  foilows:  "It  Is  agreed 
that  Charity  Middleton,  the  decedent, 
made  and  executed  her  last  will,  which 
has  been  duly  admitted  to  probate  in  tbe 
Randolph  circuit  court,  a  copy  of  which 

*  *  *  la  filed  and  made  a  part  of  thla 
agreement.  That  sold  will  was  made  on 
theSdoI  October,  1874;  that  afterwards, 
to  wit,  on  the  27tb  of  February,  1887,  the 
■aid  Charity  Middleton  made  a  codicil  to 
bersaid  will,  which  is  probated  with  It. 

•  •  *  That  the  said  Charity  Middleton 
died  on  the  22d  6ay  of  February,  1890, 
having  made  no  other  will  except  the  will 
and  codicil  above  mentioned.  That  said 
decedent  lett  no  children  or  child  surviv- 
ing ber,  nor  did  she  leave  any  husband 
living.  That  ahe  left  surviving  ber  one 
brother,  William  H.  Swain,  the  above- 
named  executor.  That  the  above-named 
Minerva  Robblns  Is  a  niece  of  said  Charity 
Middleton.  deceased.  That  tbe  bequest 
to  the  eatd  Minerva  Robblns  mentioned  In 
the  first  Item  of  said  will  has  not  been 
paid  by  the  executor  or  any  one  else  since 
tbe  death  of  said  decedent,  and  la  etlU  due 
and  owing  to  her,  and  shonld  be  paid  In 
full,  nnless  the  same,  or  a  portion  tbereof, 
has  been  advanced  by  the  payment  to 
said  Minerva  Robblns  by  said  Charity 
Middleton,  before  the  execution  of  said 
will,  of  certain  moDeys,  as  evidenced  by 
two  receipts  found  in  tbe  possession  of 
said  William  H.  .Swain  at  the  death  ol 
said  Charity  Middleton.  ot  which  receipts 
tbe  following  are  trae  copies:  *  March  1, 
1868.  Becelved  of  Charity  Middleton  one 

■  Robaarlag  danltd. 
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bondred  dollars  aa'part  of  each  andoant 
as  sbe  may  see  fit  to  beqaeatb  to  me  at 
her  death.  Minerva  Bobbins.'  'Aaguat 
a5tb.  186d.  Recelred  of  Cbarity  Mlddleton 
thirty  doUara  aa  jHirt  ol  aavb  amount 
aa  ahe  may  aee  propw  to  beqaeatb  to  ne 
at  her  deeeaae.  Minerra  Robblna.'  Tbe 
receipts  were  taken  by  the  aaid  WtlUam 
H.  SwalD,  wbo,  as  the  aieentol  the  said 
Charity  Mlddleton,  paid  the  money  for 
which  the  flret  receipt  wae  eivfen  to 
Minerva  Robblna.  and  It  la  not  known 
whether  tbe  aald  Charity  Mlddleton  ever 
aaw  tbem  or  not.  That  tbe  recelpta  were 
taken  la  tbe  lorm  that  tbay  wero  at  the 
anffseetlon  ol  Swain  aa  her  asent.  and 
with  her  knowledge  and  by  her  direction, 
and  Bhe  knew  tbat  tbey  were  au  taken. 
That  tbe  $30  receipt  waa  slven  for  a  cow 
which  tbe  said  Charity  save  to  the  aaid 
Hlaerra.  Tbat  frequently  alter  maklnjc 
her  wni,  the  aald  Cbarity  atated  to  differ- 
ent parties  that  aha  intended  the  aald 
Minerva  to  have  two  hundred  dollars  out 
of  her  estate  at  ber  death."  Item  flrat  of 
the  win  reads  as  follows:  "I  give  my 
beloved  ntece,  Minerra  Bobbins,  of  Jf*y 
county,  Indiana,  tbe  sum  of  two  bnndred 
($200>  dollars.**  The  affraemenC  is  in  all 
reapccta.ln  proper  form,  aad  duly  verified. 
On  the  flllnff  of  the  ax  reed  eaae,  tbe  court 
rendered  Judgment  la  favor  of  appellant 
for  f70  only,  and  appellant,  bavins  re- 
served proper  ezceptfona,  duly  proaecntea 
tbla  appeal. 

At  this  point  we  are  confraated  with 
an  Important  prdimlnary  Inquiry,  which 
baa  not  been  raised  by  couuMel,  but  which 
we  are  required  to  cobaider.  In  order  to 
determine  on  what  buia  to  proceed  in 
oarluTestteatlon  of  theqaeEtlona  involved. 
It  wae  held  by  tbls  court  on  the  ISth  of 
September,  1802,  In  Henaa  t.  Henaa,  (Ind. 
App.)  SI  N.  E.  Bep.  883,  that  the  court 
acquires  Jurlsdlrtlon  in  claims  agalnat 
decedents*  eatates  only  in  tbe  manner 
pointed  one  In  the  act  cuncemlnK  aucb 
eatatea.  and  that  section  65ft.  anpra,  hna 
no  application  to  cIbIub  aicalnst  dece- 
denta'  estates;  and.  In  tbe  langnaffe  of 
the  court,  "It  could  not  have  t>een  In- 
tended that  an  udralnlatrator  or  executor 
should  iM  clotbed  with  authority  to  bind 
by  BuA  agreement  the  helra  and  credltora 
of  tbe  estate  be  represents. "  Inthatcaae, 
a  claim  based  on  a  note  executed  by  the 
decpdent  In  Ida  lifetime  had  been  filed 
against  the  estate.  Tbe  claim  or  com- 
plaint, after  the  cause  reached  the  docket 
of  the  trial  court,  was  duly  nmendetj. 
Subsequently  the  parties  filed  nn  agreed 
atatement  of  facts,  and  tbe  court  aald: 
"It  follows,  we  tblnk.  tbat  the  parties 
had  no  authority  to  submit  the  cause 
under  aection  8S5.  (Elliott's  Supp.,)  even 
if  they  attempted  tu  do  so,  which  is  by 
no  means  clear,  from  tbe  record.  The 
agreed  atatHment  of  facts  must  be  treated, 
tbieref ore.  simply  aa  evidence."  There  is 
a  material  dlflereara  between  an  aereed 
case  and  a  case  where  there  ia  simply  an 
agreement  as  to  tbe  facts.  Clliott's  App. 
Proc.  $  224.  In  this  connection,  end  aa 
■  ppHcable  to  the  case  before  us.  we  quote 
from  the  opinion  uf  Judge  Elliott  In  a  re- 
■eentcaae  decided  by  tbe  supreme  court. 
*Botb  partlM  asaart  tbat  this  la  an 


agreed  caae  under  the  atatnta.  Upion  tbat 
theory  they  sabmit  tbe  case  to  us,  and  It 
was  submitted  to  the  trial  court  upon  the 
same  theory.  Aucepting,  without  investi- 
gation or  declaion,  the  statement  of  both 
parties  tliat  tblstsan  agreed  case  under  tbe 
atatute,  and  taking  aa  our  guide  the  rule 
tbat  parties  are  bound  by  tbe  theory 
Vblch  tbey  assume  to  be  tbe  correct  one, 
we  shall  treat  this  case  as  an  agreed  case. 
Carver  v.  Carver,  97  Ind.  497.  516;  Rail- 
way Co.  V.Wood,  113  Ind.  644,564.  14  N.  B. 
Bep.  572,  16  N.  E.  Rep.  197;  Brink  v.  Reld, 
122  Ind.  2li7,  23  N.  £.  Rep.  770.  When  par- 
tlea  agree  upon  a  theory  wa  cannot  with 
propriety  deny  their  agreement  except 
perhaps  when  It  is  plainly  necessary  to 
do  BO  iu  order  to  prevMit  manifest  1d- 
Juatlcp."  Booth  V.  Gnttlngham,  126  Ind. 
481.  26  N.  E.  Bep.  84.  That  was  an  action 
againet  the  guardian  of  a  person  of  un- 
sound mind,  growing  ont  uf  service  al- 
lseed to  have  been  rendered  tbe  ward  and 
hia  wife  by  a  physician  under  tbe  admlnls- 
tratloo  of  a  former  guardian.  The  case 
in  hand  Is  not  analogous  to  the  case  of 
Henas  v.  Henas,  supra,  and,  strictly 
speaking,  this  Is  not  an  acilon  "for  tbe 
recovery  of  any  claim  against  tbe  dece< 
dent,"  wltbln  tbe  purview  of  section  385. 
anpra.  Tbe  decedent  at  her  death  waa 
nnt  indebted  to  appellee.  Tbe  rlgbtaof 
appellee.  If  any,  arise  under  tbe  will,  and 
not  by  virtue  of  any  claim  due  or  not 
existing  at  the  death  of  tbedecedent.  This 
is  mure  In  the  nature  of  a  proceedluK  to  de- 
termine tbe  construction  of  a  will,  aud 
tbe  rlgfata  ol  appellee  thereunder.  -What- 
ever view,  however,  may  be  taken  of  the 
natcre  of  tbe  action,  we  have  determined 
to  inquire  Into  tbe  questions  iiivolver)  on 
tbe  theory,  as  enunciated  b.r  Judice Elliott, 
"that  thin  la  an  agreed  cnae  under  the 
statute.**  Where  tbe  parties  act  upon  tbe 
theory  In  the  trial  court  that  the  case  Is 
an  agreed  case,  tbey  will  be  held  to  that 
theory  nn  appeal,  although  tbe  case  may 
not  come  within  tbe  statute.  Elliott*8 
App.  Prou.  supra.  There  Is  no  statement 
or  agreement  as  to  what  the  Intention  Of 
any  of  the  parties  may  have  been,  and 
the  court,  on  tbe  tbeory  on  which  tbe 
case  is  submitted  and  preaented,  is  tu 
determine  the  intention  of  the  respective 
partlea  from  the  evidence  as  recited  In  tbe 
agreement,  without  the  aid  of  any  pre- 
sumption In  favor  of  the  judgment  of  the 
court  below.  Railroad  Co.  v.  Kinney,  8 
Ind.  402;  Building  &  Loan  Ass'n  v. 
Houghland.  90  lod.  116;  Day  v.  Day,  lUO 
Ind.  460;  ElUolt's  App.  Proc.  §  236. 

It  ia  luslated  by  counsel  fur  appellant 
"that  tbe  intention  of  tbe  teetatrtx  mnat 
be  gathered  from  the  will  Itself,  and  can- 
not In  any  way  be  contrr>lled  or  varied  by 
evIdencA  dehors  tbe  will.**  The  general 
rule  uuduubtedly  Is  that  the  will  is  tbe 
last  and  controlling  utterance  of  the  tea* 
ta tor,  and  tbat  the  Intention  of  the  tes- 
tator mnat  be  ascertained  and  dedarad  by 
the  court  from  tbe  words  of  tbe  will,  nn- 
aaslsted  by  extrinsic  evidence.  Chapman 
V.  Alien.  (Conn.)  14  Atl,  Rep.  780.  There- 
fore, when  a  testator,  prior  to  making  a 
win,  advances  or  pays  money  tn  one  to 
whom  a  beqneet  Is  made  In  a  aubeeqnenfe 
will,  without  anj  retorenee  being  made.lu 
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tbe  win  to  the  prerloQB  'paymeiit,  then, 
ordinarily,  the  testator  of  legal  neceMity 
Bays  that  be  has  converted  the  prerioue 
payment  Into  an  absolute  gUt.  Chapman 
V.  Allen,  supra.  But  It  has  been  held  In 
some  eases  that  the  payment  by  a  testator 
to  a  leeatee  will  operate  as  u  satistactlou 
pro  tanto  of  a  legacy  in  a  subsequent  will, 
when  such  paymentlB  received  bythe  lega- 
tee under  a  promise  that  it  shoDld  be  so 
applied.  Jacques  T.Swasey,  (Mass.)  27  N. 
R.  Rep.  771;  Gray  T.  Bailey.  42  lod.  849. 
It  baa  also  been  decided  by  our  supreme 
court  that  extrinsic  evidence  may  be  legit- 
imately admitted  In  order  to  connect  the 
will  with  tbe  extrinsic  facts  therein  re- 
ferred to,  and  to  place  the  court  as  nearly 
as  may  be  in  the  situation  occupied  bythe 
testator,  so  that  bis  Intention  may  be  de- 
termined from  the  langaage  of  tbe  instru- 
ment as  it  Is  explained  by  tbe  extrinsic 
facts  and  ctrcumstaoces.  Daagherty  v. 
Rfigers.  119  Ind.  254.  20  N.  E.  Rep.  779.  It 
la  well  settled  that  a  receipt  may  be  ex- 
plained. A  receipt  is  arlroleslble  In  evi- 
dence upon  tbe  principle  thai  declarationa 
and  admlBHlons  of  a  party  may  be  need 
against  bim.  19  Amer.  &  Eng.  £oc.  Law, 
p.  1120.  As  pertinent  tu  tbequestloos  we 
bavn  to  consider,  we  quote  tbe  following 
from  a  well-known  author:  "And  as  It 
seems  to  be  considered  tbat,  as  the  ques- 
tion of  satisfaction  1b  one  of  presumption, 
upon  all  the  circumstances  of  the  case, 
and  quite  Independent  of  the  construction 
of  the  will,  or  tbe  particular  legacy  Id 
question,  parol  proof  may  be  received  tu 
conOrm  or  oppose  the  presumption,  the 
same  as  upon  any  other  matter  of  fact." 
2  Redr.  WlllH,  §  11)4.  The  intention  ornn- 
derstaufiing  of  the  beneficiary  in  such  case 
dues  not  seem  material.  The  important 
consideration  Is  tbe  Intention  of  the  tes- 
tator. Weston  T.  Johneon,48  Ind.  I.  See 
1  Pom.  Eq.  Jnr.  p.  664  ;  8  Redf.  Wills,  8 
842;  1  Redf.  Wills,  §$  2SS.  2S4;  1  Bop.  Leg. 
(London  Ed.)  top  p.  S67,2d  Ann.  Notes,  4; 
Richards  v.  Humphreys,  15  nck.  133. 
Now,  what  fH  the  result  of  the  application 
of  tbeije  principles  of  the  law  to  the  agree- 
ment of  tbe  parties  in  this  case.  The  ulti- 
mate fact  as  to  the  bequest  to  appellee  is 
stated,  bat,  so  far  as  the  defense  Is  con- 
cerned, tbe  evidence  only  Is  stated.  El- 
Uott*s  App.  Proe.  S  238.  It  the  strict  mis 
governing  agreed  cases  was  applied,  we 
flfaoultl  not  **glve  heed  to  mere  matters  of 
evidence. "  Elliott's  App.  Froc,  supra.  It 
seems  clear,  however,  that  the  money  evi- 
denced by  tbe  receipts  was  given  by  Chari- 
ty MIddletonto  appellant  without  any  in- 
tention that  it  should  ever  be  repaid ;  hut 
it  WHS  evidently  understood  st  tbe  time 
to  he  a  part  of  aucb  amount  as  said  Chari- 
ty might  afterwards  see  fit  to  bequeath  to 
her.  Charity  Middleton  bad  tbe  undoubt- 
ed right  at  any  time  during  life  to  change 
tbe  payments  referred  to  In  the  receipts  to 
absolute  gifts.  Several  years  after  the 
execution  of  tbe  receipts  the  will  was 
made.  In  which  f 200  was  given  to  appel- 
lant without  condition,  limitation,  or  ex- 
planation. Frequently  after  tbeezecution 
of  ber  will  said  Chnrlty  stated  to  different 
pereuns  that  she  Intended  appellant  to 
have  $200  out  of  her  estate  at  ber  death. 
Tba  reeelpta  are  not  atrunger  than  tha 


parol  declaratloris  of  tbe  parttea  to  tba 
same  tenor  and  effect  would  have  been. 
The  declarations  of  Charity  made  after 
the  escH:utiou  of  the  will  were  as  compe- 
tent against  her  executor  as  were  the  re- 
ceipts against  appellant. 

In  view  of  tbe  language  nsed  in  tbe  will, 
and  her  subsequKnt  declarations,  can  this 
court  say  on  the  evidence  embodied  In  the 
agreement  that  she  intended  that  tbe  9200 
mentioned  In  the  will  and  also  in  her  dec- 
larations should  be  diminished  by  tbe 
amounts  stated  In  tbe  recdpts?  Tbia 
may  have  been  her  Intention  at  the  date 
of  the  receipts,  but  can  we  say  this  was 
her  intention  when  (be  will  was  executed, 
and  when  the  declarations  were  made?  If 
such  was  her  intention  when  tbe  will  waa 
exucutf>d.  do  her  declarations  made  sub- 
sequently indicate  that  she  bad  changed 
the  previous  payments  into  an  absolute 
gift?  Is  this  extrinsic  evidence  embraced 
In  the  receipts  and  the  declaration  of  said 
Charity  made  after  the  will  was  executed, 
when  construed  in  the  light  of  other  cir- 
cumstances stated  in  tbe  ugreeraeot,  shSI- 
cient  to  overcome  the  presumption  tbat 
when  tbe  will  was  made  said  Charity  In- 
tended thereby  tu  bequeath  to  appellant 
9200at  herdeatb  nutof  her  estate?  Tbeoe 
are  some  of  tbe  queries  suggested  by  tlie 
evidence  contained  In  the  agreement,  bnft 
It  Is  not  our  purpose  to  consider  them 
seriatim.  It  Is  snfflclent  to  say  tbat  the 
burden  of  proving  ber  claim  primarily 
rests  on  appellant;  tbat  the  first  Item  la 
tbe  will  eetabllsbea  ber  cause  of  action, 
unless  tbat  bequest  to  her  is  shown  to 
have  been  satisfied  in  whole  or  in  part. 
As  to  tbe  affirmative  defense  tbe  burden  le 
on  appellee.  The  appellant  la  entitled  to 
recover  tbe  full  $200  unless  the  contention 
of  appellee  has  been  established  by  the  evi- 
dence. The  appellee  relies  on  the  receipts 
to  establlab  aacfa  partial  eatlefaetlon.  If 
tbe  case  stood  alone  on  the  wU  and  re- 
ceipts, without  explanation,  tbe  appelant 
would  fall  as  to  tbe  9180;  bat  to  overcome 
tbe  statements  in  the  receipts  appellant 
relies  on  tbe  subsequent  declaration  of  the 
testatrix.  It  Is  clearly  and  unequivocally 
stipulated  in  theagreement"  tbattrequenu 
ly  after  making  her  will  tbe  said  Charity 
stated  to  different  parties  tbat  aba  In- 
tended the  said  Minerva  to  have  two  has- 
dred  dollars  out  of  her  estate  at  her 
death,**  These  statements  are  iaeonslst- 
ent  with  the  theory  that  she  Intended  tbe 
amount  specified  In  her  will  should  be  r»- 
duced  bydeductlngthe  previous  paymenta 
evidenced  by  the  receipts.  In  order  to  give 
effect  to  the  will,  which  is  in  harmony 
with  her  subsequent  declarations,  the  pr^ 
sumption  most  be  indulged  tbat  the  testa- 
trix at  some  time,  either  before  or  after 
the  execution  of  the  will,  converted  tbe 
amounts  mentioned  In  tbe  receipts  into 
absolute  gifts.  On  tbe  evidence  embodied 
In  the  agreement  It  follows  of  neceaslty 
that  If  tbe  bequest  mentioned  In  tbe  will 
was  diminished  by  the  amount  of  the  re- 
ceipts appellant  would  not  receive  $200 
out  of  her  estate  at  her  death.  In  this 
connection  Itshould  be  borne  In  mind  tbat 
we  are  not  allowed,  under  tbe  authorttlea 
cited,  to  Indulge  In  this  case  any  prasnmp- 
tlun  favorable  to  tba  derision  ot  tbe  eonrt 
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below,  but  BT»  peqotred  to  welvb  the  evl- 
denee  as  If  we  were  trying  the  case  origi- 
nally. "The  intentioDof  the  testator  la 
the  Iroportant  consideration,"  ( Weetun  v. 
JohDSon,  BDpra,)  and  "qaeation  of  aatla- 
factloo  to  one  of  presnmptlon  upon  all 
the  eirenmstaneea  ut  the  caee,"  (Kcdl, 
Wllla,  BOpra.)  Jnasfnoeh  as  the  burden  of 
atauwinf<  each  flntlafactlont  in  whole  or  fn 
part,  to  on  aptwllee,  oar  conclusion,  tor 
the  reasons  stated,  Is  that  the  erldenee 
set  out  in  the  avreemenC  of  the  theory 
that  this  la  an  agreed  case  is  not  safflcieut, 
Id  our  opinion,  to  Aotborice  the  court  In 
taulding  that  the  testatrix  at  her  death  in- 
tended that  the  f ITO  nhonld  be  dedacted 
from  fhe$200  bequest.  That  such  was  her 
Intention  when  the  will  was  made  is  prob- 
able, but,  however  thto  may  be,  her  subse- 
quent repented,  clear,  and  unequlrocai 
declaratiouB  tend  strungly  to  support  the 
theory  that  ahe  had  at  some  time  alter 
the  datenf  the  rerelptH.  prior  to  her  death, 
concerted  the  previous  payments  evi- 
denced byeuch  receipts  Into  absolute  gifts. 
(Chapman  v.  Allen,  supra;)  and.  In  any 
event,  it  Is  apparent  that  she,  by  and 
through  such  bequest,  nuderatood  and  ln< 
tended  that  appellant,  notwithstanding 
Such  payments,  should  have  and  receive 
f200  at  her  death  oat  of  her  estate.  We 
have  endeavored  to  examine  and  dtaeuss 
the  questions  which  have  been  argued  by 
counsel,  or  which  have  occurred  to  us, 
growing  out  of  the  agreement,  in  their 
different  phases,  without  closely  discrimi- 
natlag  as  to  what  Is  mere  evidence  or 
what  are  ultimate  (acts,  but  in  doing  thto 
we  are  conscious  that  we  have  in  some  re- 
pects  at  least  given  more  attention  to 
what  Is  mere  evidence  than  we  were  re- 
quired to  do  la  the  view  we  have  taken  of 
the  case. 

We  now  return  to  the  further  eoneldera- 
tlon  of  the  question  which,  In  our  opinion, 
to  the  controlling  one.  and  the  decision  of 
which  neceesarlly  determines  the  rights  of 
the  parties  In  thto  controversy,  and  to 
which  we  have  referred  In  the  earlier  part 
of  the  opinion.  If  this  proceeding  is  to  be 
regarded  as  a  claim  against  a  decedent's 
estate  within  the  purview  of  the  statute 
relating  to  the  settlement  of  decedents* 
estates,  and  the  statement  set  ont  in  the 
record  should  for  that  reason  be  treated 
as  an  agreement  of  the  evidence,  then  there 
to,  perhaps,  no  error  in  the  record;  but  if 
this  Is  an  agreed  ease  under  the  statute, 
and  is  to  be  treated  as  such  In  this  court, 
and  the  ultimate  facts  only  as  therein 
atated  are  to  be  regarded  by  the  court, 
then,  under  the  anthorltles  cited,  and  for 
lha  reasons  hereinbefore  given,  the  Judg- 
ment of  the  court  below  shonid  be  re- 
versed. The  material  question,  therefore, 
*s  whether  the  case  shall  be  decided  on  the 
DaHis  enunciated  by  the  supreme  court  in 
Booth  V.  Cottlngham,  supra,  or  whether 
we  shall  apply  the  rule  announced  by  this 
court  in  Henas  v.  Henas,  supra.  There 
were  pleadings  In  the  Henas  Case,  and  the 
parties  entered  Into  an  agreement  which 
the  court  held  was  simply  a  statement  of 
the  evidence,  and  which  was  treated  ac- 
cordingly. In  this  case,  aside  from  the 
other  distinction,  there  are  no  pleadings. 
This  is  either  an  agreed  caBe  under  the 
T.34N.B.no.l5— 43 


statute  or  It  to  nothing.  There  was  no 
claim  or  aetlon  pending  as  the  basis  for  any 
agreement  in  relation  totheevldence.  The 
parties  haTs  at  all  stages  of  the  proceed- 
ings treated  this  as  an  agreed  case.  The 
controversy  was  sabmltted  to  the  court 
l>elow  on  that  theory,  and  has  been  so 
presented  here.  The  parties  have  In  all 
respects  acted  in  good  (ulth.  and  invoice 
the  decision  o(  the  court  on  the  record  on 
that  theory,  it  we  hold  that  an  executor 
cannot,  under  any  clrcninstancefi,  enter  In- 
to an  agreed  case  with  a  legatee  In  order 
to  secure  the  Judgment  of  the  court  there- 
on as  to  tlie  rights  of  ancb  legatee,  If  any, 
nnder  the  last  will  and  testament  of  the 
decedent,  then  It  results  that  the  cunrt 
has  no  Jurisdiction  of  the  subject-matter 
of  the  controversy.  As  applicable  to  the 
record  and  facts  before  the  court  in  the 
Henas  Uase,  and  the  questions  therein  pre- 
sented to  aa'I  determined  by  the  court, 
there  to  no  reason,  far  as  thto  case  is 
concerned,  fur  not  adhering  to  that  deci- 
sion ;  bnt  the  opinion  in  that  case  does 
not  control  here,  because,  as  applicable  to 
the  QueHtlou  we  hare  under  con  old  era  tlon 
in  this  case,  we  are  of  the  opinion  that 
admlnlstrntors,  executors,  and  guardians 
stand  on  the  same  footing,  and,  In  the 
absence  uf  any  objeetlon  by  some  one  in- 
terested In  the  determination  of  the  con- 
troversy, and  In  view  of  the  theory  relied 
on  by  the  parties,  we  are  disposed  to  fol- 
low the  rule  laid  down  in  the  case  of 
Booth  V.  (Jottlngbam,  supra ;  section  230. 
Elliott's  App.  Froc.  The  Judgment  of  the 
court  below  to  accordingly  reversed,  with 
Instrncttona  to  state  conclusions  of  law 
on  the  agreed  case  la  favor  of  appellant 
for  92U0,  and  to  render  proper  lodgment 
accordingly. 

ROSS,  J.  White  I  cannot  accept  all  the 
reasoning  contained  in  the  opinion  of 
DAVIS,  j.,  I  concur  in  the  result. 

RGlKHARD.  J.,  (dissenting.)  For  the 
reasons  hereinafter  set  forth  lam  not  able 
to  agree  with  a  majority  of  the  court  as 
to  the  result  reached  In  the  prevailing 
opinion.  The  statement  filed  In  tnls  case 
as  an  agreement  of  the  facts  should  not  be 
treated  as  an  agreed  case.  In  Henas  v. 
Henas,  (lud.  App.)  81  N.  E.  Bep.  882,  It 
was  decided  by  thto  court  that  the  statute 
relating  to  agreed  cases  does  not  apply  to 
claims  against  decedents*  estates.  The 
reason  for  this  ruling  is  that  the  filing  of 
such  claims  Is  governed  by  special  stat- 
Dte,  and  not  by  the  provisions  uf  the  Civil 
Code ;  and,  as  it  to  beyond  the  power  of  an 
executor  or  administrator  to  bind  the  heirs, 
legatees,  or  creditors  of  the  estate  lor 
which  he  Is  trustee  by  absolutely  admit- 
ting the  claim  over  the  requirement  of  the 
court  for  additional  evidence  in  support 
thereof,  so  It  is  beyond  his  power  to  bind 
the  heirs,  legatees,  or  creditors  of  the  es- 
tate by  his  admissions  In  an  agreed  case. 
If  that  decision  declares  the  law  correctly, 
there  to  no  agreed  case  here.  It  is  bog- 
ging the  question  to  say  that  thto  Is  not. 
strictly  speaking,  a  claim  aguinnt  an  es- 
tate, but  a  proceeding  to  eonstrne  a  will. 
The  only  order  that  can  be  made  by  the 
cirenlt  cunrt  In  thto  case  is  one  of  an  el- 
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lowaoee  against  tbe  entate  of  Charity 
Mlddletoo,  deceased,  and  to  tbe  extent  of 
aacb  allowance  tbesbares  of  the  resldoary 
legatees  will  be  dimlnlRbed.  Nor  fait  easy 
to  peraelve  bow  tbe  case  of  Henaa  r. 
Hanas,  sapra,  In  any  manner  eonflfeta 
with  tbe  doctrine  enanclated  In  Bootb  t. 
Cottlngbam,  126  Ind.  431,  28  N.  E.  Rep.  S4. 
In  the  cBse  last  cited  it  Is  declared  that, 
M  tbe  parties  treat  the  papers  filed  as  an 
agreed  case,  although  the  sums  may  not 
be  snch  In  strletnew,  thpy  are  boned  by 
tbe  theory  npnn  which  they  acted.  Tbls 
la  doubtless  good  law  when  applied  to 
ordinary  drll  actlous.  but  it  can  have  no 
relevancy  to  claims  socbas  are  tuToived  In 
the  present  case.  To  say  that  tbe  statute 
as  to  agreed  cases  does  not  apply  to 
claims  against decedents'estatps,  bui  that, 
nevertheless,  it  an  executor  or  adDiinl»- 
trator  enters  into  such  an  agreement  and 
the  parties  treat  it  as  ancta,  the  eatato 
will  be  bound  by  It,  Is  an  anomaly  Indeed. 
If  the  parties  can  make  an  agreed  ease  by 
treating  it  as  snch,  they  can  mafae  one 
whenever  they  desire,  and  claims  against 
estates  of  dead  persons  form  no  exception. 

If,  then,  this  Is  a  claim  of  the  character 
Indicated,  and  the  decision  in  Hcnas  r. 
Henas  is  to  stand  as  the  law,  the  parties 
were  powerless  to  make  an  agreed  caset 
and  tbe  paper  filed  is  nothing  more  than 
an  agreement  of  what  the  evidence  shall 
be.  Moreover,  It  Is  true  that  tbe  agreed 
/acts  lu  this  ease  are  not  ultimate  facts, 
bnt  evidentiary  facts,  for  tbe  most  part; 
snd  the  will  Itself  is  not  set  out,  bnt  mere- 
ly rslWred  to  In  tbe  agreement.  II  tbla 
poaltiun  Is  correct,  tbe  agreement  mnst  ba 
treated  by  tbls  court  as  other  evidence 
given  In  the  trial  eonrt,  and  this  rule  r»- 
qnlres  us  to  Indulge  every  presomption  In 
favor  of  the  conclualons  drawn  by  that 
court  upon  snob  evidence.  Nor  will  It  do 
to  say  that,  as  there  were  no  pleadings  in 
this  ease,  tbe  paper  filed  as  an  agreed  state- 
ment of  facts  Is  nothing  II  not  such,  and 
that  the  entire  procedure  Is  a  nullity. 
The  paper  filed  as  an  agreed  statement  of 
the  facts  Is  not  a  mere  cipher,  although  Its 
contents  may  not  rise  to  the  dignity  of  an 
agreed  case.  The  papercontaiua  a  aCatCH 
ment  of  the  facts  relied  on  by  the  legatee^ 
and  la  signed  and  verified  by  both  tha 
claimant  and  tbe  executor.  No  reason 
apprars  why  such  a  paper  cannot  take 
the  place  of  the  succinct  statement  re- 
quired by  the  statute.  Elliott's  Supp.  9 
385  et  aeq.  The  court  doubtless  had  a 
right  to  treat  the  atatement  aa  the  com- 
plaint In  the  case,  and  tbe  fact  that  the 
executor  agreed  to  it  was  but  an  evidence 
that  be  admitted  the  facts  stated  therein. 
In  my  Judgment,  tbe  eonrt  was  not  con- 
cluded by  this  agreement,  but  might  have 
required  and  beard  additional  evidence, 
and  taken  Into  consideration  the  will  It* 
self,  and  all  surrounding  clrcnmBtanees  of 
the  case. 

The  receipts  IncorimFated  in  tbestate- 
mentsofthepartleeareasfoUows:  "Harcb 

1,  IfMIS.  Received  of  Charity  MIddleton  one 
hundred  dollars  as  a  part  of  auch  amount 
as  she  may  see  fit  to  bequeath  to  meat 
her  decease.  Minerva  Robblna."  "Au- 
gust 25,  isen.  Received  of  Charity  Hlddle- 
ttm  thirty  dollars  as  a  part  of  snch 


amovnt  aa  abe  may  see  proper  to  beqwath 
to  me  at  her  decease.   Minerva  Bobbins.* 
It  is  stated  In  the  agreement  that  then 
receipts  were  found  In  tbe  poasessloo  of 
Bwain  at  the  time  of  the  death  of  tlw  tes- 
tatrix, and,  though  written  by  Swain  as 
her  agent,  and  In  form  aa  sogKeated  bj 
him.  they  were  taken  "with  her  l^nowl- 
edge  and  by  her  direction,  and  that  she 
knt>w  they  were  so  taken."  Thisbeingso, 
It  can  well  be  seen  how  the  eonrt  below 
coold  construe  them  as  an  expreaalon  of 
the  decedent  that  tbe  amount  repreaeated 
by  them  was  to  be  considered  aa  a  aatlB- 
factlon  pro  tanto  of  the  l^acy.  Indeed. 
It  Is  bard  to  see  bow  the  court  cuold  have 
found  otherwise,  when  tbe  will  and  all  the 
drcnmstances  and  facts  are  constroed  to- 
gether.  If  the  receipts  contained  a  simple 
acknowledgment  of  the  payments  tberria 
represented,  withont  stating  that  they 
were  to  be  eonstdered  as  portloiw  of  the 
bequest,  no  presnmptlun  of  ademption  or 
satisfaction  would  arise  from  them,  and 
the  general  rale  would  be  applicable  that, 
the  wlU  Itself  being  tbe  last  expression  erf 
the  testatrix,  any  payments  made  before- 
hand should  be  considered  as  ^ts.  Bnt 
It  seems  from  the  receipts  tbat  tbP  pay- 
ments of  tbe  sums  represented  by  them 
were  made  with  the  express  ograMnesti 
tbat  they  wwe  to  opwateaa  a  aatistae- 
tlon  pro  tanto  of  the  bequest.   The  will 
Itself  shows,  moreover,  that  tbe  testatrix 
bad  another  niece,  to  whom  sbe  also  be- 
queathed $300;  thus  bidicating  that  tbe 
intention  <a  the  testatrix  was  to  place 
them  both  upon  ao  equality,  and  there  to 
no  showing  made  of  any  adraacea  to  tbe 
other  niece.  Bnt  it  la  aald  tbat  tha  testa- 
trix, after  the  making  of  tbe  will,  made 
statements  to  the  ^ect  that  she  Intoided 
for  Minerva  to  have  9200  out  of  her  estate 
at  her  death.  Ulving  these  so<called  "ad- 
misaloos"  their  full  force,  they  muau  do 
more  than  Is  Implied  In  tbe  laagnage  of 
tbe  will  itself.  Tbat  lastmment  provMsd, 
in  effect,  tbat  Utnerva  shavid  have  fSN 
nut  of  the  estate  of  the  testatrix  at  tbe 
time  of  her  death.   Her  oral  atatemcnts 
to  the  same  effect  can  add  no  force  tu  tbe 
language  of  tbe  will  Itself,  and  they  were 
not  Incoiulatent  with  heriatentluB,urtlw 
Intention   of    both    partlea,  that  the 
amounts  for  which  the  nealpta  were  glvea 
should  be  considered  In  part  aatlstactioa 
of  the  bequest.   When  cfHisldered  In  this 
light,  there  Is  no  evidence  whatever  tbat 
the  testatrix  changed  these  amounts  Intu 
girts  outside  of  the  legacy.    We  tbtub  it 
mn^t  be  apparent  that  It  was  tbe  Intes* 
tlon  of  both  tbe  testatrix  and  the  claim- 
ant tbat  tbe  latter  shunld  have  f 200.  and 
not  $880.  of  her  bounty.  It  Is  therefore 
immaterial  whifther  tbe  technical  doctriim 
of  ademption  may  be  applied  with  all  their 
force  to  the  facts  In  this  ease  or  not.  Tbe 
testatrix  was  under  no  obligation  to  be- 
stow any  portion  of  her  estate  upon  tbe 
claimant,  but  coold  dispose  ol  the  same 
according  to  her  wishes.  The  Important 
matter  in  snch  cases  as  this  Is  to  arrive  at 
the  intentions  of  the  testator.  Tliese  tbe 
court  below  found  to  be  In  harmony  wUb 
the  ezpreseluns  contained  In  the  recelpte, 
and  to  the  effect  tbat  f  200  was  all  sbe  lo- 
tendad  to  leave  her.  Theconrt  bad  ami^ 
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erldenee  to  httm  tbUr  eonclneloa  apon,  and 
the  flndlDg  seems  to  be  Just  and  fair  under 
ttae  clrcomstnocea  of  tbe  case.  Tbe  con- 
BtructloD  placed  upon  tbe  evidence  by  the 
cnnrt  below  la  not  IneonBtstent  with  tbe 
terms  of  the  wlU^  and  Ib  tbe  only  rational 
concltiBlon  that  can  be  reached,  nnless  a 
forced  constructlou  la  glreu  to  tbe  alle^d 
oral  declarations  of  tbe  testatrix.  It  Is 
Insisted  by  counsel  for  appellant,  and  may 
be  coDCRded,  that,  as  the  testatrix  In  this 
case  does  not  stand  In  loco  parentis  to  the 
legatee,  the  doctrine  of  ademption  does 
not  apply;  but,  wblle  a  legacy  may  be 
adeemed  by  implication  when  each  rela- 
tionship ezlats,  there  Is  no  rule  of  law  that 
prohibits  a  legacy  from  being  satlttfled  by 
advancements  by  express  agreement,  even 
though  tbe  legatee  be  a  stranger.  See  3 
Amer.  &  Eng.  Ene,  Law,  p.  70  et  seq.  I 
think  It  appears  sufflclently  from  the  fae1» 
stated  that  both  the  testatrix  and  the 
legatee  In  this  ease  Intended  that  tbe  pay- 
ments made  sboald  operate  as  a  satisfac- 
tion pro  tanto  of  tbe  legacy,  and  that, 
even  It  this  were  an  agreed  case,  the  court 
did  not  err  In  so  construlDg  the  facts,  es- 
pecially aa  nothhiKwas  shown  to  Indicate 
that  the  payments  were  ehanfced  Into  ab- 
Bulate  gifts. 
Tbe  jDdgment  shooM  be  afflrmed. 


<7  InA.  App.  ISL) 

MOBLEKIN'O  t.  SMITH  at  sL^ 

(JljX>dlate  Gonrt  of  Indiana.  June  29, 

18BS.) 

Mbohinios*  Lnm— BviDnraa— Bzpsbs  Tsm- 
mnrr— Rsviaw  cur  Amu.. 

1.  Where^  In  an  action  agiUnst  the  owner 

and  the  contractor  to  oiforce  a  mechanic's 
lien,  Qo  appeal  is  taken  hy  the  ownw  from  a 
Judgment  for  plaintiff,  the  contractor's  conten- 
tion that  the  complaint  is  inaafflcient  to  war- 
rant the  Jtidgment,  in  that  it  seelis  to  charge 
the  owner  with  a  personal  liability  by  notice, 
when  there  Is  no  allegation  that  a  written  no- 
tice had  been  given,  will  not  be  sustained. 

2.  Who'e  the  issne  is  the  market  value  of 
certain  stone  furnished  defendant  hy  plaintiff, 
evidence  ia  Incompetent  as  to  the  cost  of 
Btrippiog  and  qnorrTlng  the  atone  out  of  the 
quarry  where  It  was  obtained,  as  such  cost  does 
not  affect  its  marlcet  valu& 

8.  Where  an  en^eer  has  been  called  as 
an  expert  to  testify  as  to  the  quantity  of  stone 
in  certain  wall^  it  is  competent  for  the  oppo- 
site party  to  introduce  another  engineer  to  tes- 
tify as  to  such  quantity,  from  calculations 
based  on  statements  id^en  In  the  testlmonr  of 
the  first  mglneer. 

4.  Where,  lo  an  action  to  enforce  a  me* 
tdianio's  lien,  defendant,  to  austain  an  allega- 
tion in  his  cross  complaint  that  the  work  was 
done  under  a  contract  of  partnership.  Intro- 
duced witnesses  who  teatined  that  plaintiff, 
out  of  court,  had  stated  that  the  contnct  was 
one  of  partnership.  It  is  revmlble  error  to  per- 
mit plaintiff  to  show  by  a  witness  that  hs 
(plidntifO  had  s^d.  In  the  abssnoe  of  defend- 
ant that  It  was  not  a  oMtxaet  of  partnecsh^ 

Appeal  Iromelrctilt  court,  WabaBh  eonn- 
ty;  J.  D. Conner,  Judge. 

Aetlon  bT  Valentine  Smitb  against  the 
Diamond  Match  Company  to  mioree  a 
meehanlc*8  Hen.  William  Moelerlng  waa 
admitted  aa  a  party  italaidant.  From  • 

■lUbMrtsBAsnU^ 


Judgment  for  plalatlft,  del^duit  Ifoelw- 

Ing  appeals.  Reversed. 

Alvah  Taylor  and  Cawglll  ft  Pettit,  for 
appellant.  J£ldd  ft  Hunter,  for  appelleeB. 

REINHARD.J.  Smith  Instltnted  this 
action  against  the  Diamond  Match  Com- 
pany, as  sole  defendant,  for  the  enforce- 
meut  of  a  mechanic's  and  material  man's 
lien,  alleging  In  his  complaint  that  he  had 
performed  fiiborand  furnished  materlala 
In  the  coDTtmction  of  certain  bnlldtngs  oo 
said  company*a  lands.  In  Wabash  county. 
Ind.,  to  one  William  Moeleiing,  who  had 
a  contract  with  said  company  for  the 
conetrnctlon  of  said  bnlldlngs.  Dpon  bis 
own  application,  the  appellant,  the  said 
William  Moelering,  was  admitted  as  a 
party  defendant.  Thereupon  appellee 
Smith  filed  hin  amended  complaint,  In  two 
paragraphs,  designated  aa  ^2"  and  "8" 

garagraphs  of  such  complaint,  as  against 
oth  of  said  defendants.  Moelering  and 
the  company  filed  separate  demurrers  to 
each  of  said  second  and  third  pnragrapba 
of  complaint,  which  were  overruled. 

It  Is  contended— Flrat,  that  the  second 
paragraph  Is  Insnfllelent  for  the  reason 
that  it  iB  not  averred  therein  that  the  con- 
tract for  the  labor  and  materials  sued  for 
was  with  tbe  uwuer,  or  his  antborised 
agent;  and  that, secondly,  the  third  para- 
graph Is  bad  because  U  seeks  to  charge 
the  defendant  company  with  a  personal 
liability  by  notice,  when  there  Is  no  alle- 
gation that  a  written  notice  had  been 
given  to  it.  Whatever  the  proper  rnllng 
might  be  npon  these  questions, If  they  had 
been  urged  on  behalf  of  the  company.  It 
la  clear  to  ns  that  they  cannot  avail  the 
appellant.  Tbe  Diamond  Match  Com- 
pany, who  alone  la  affected  by  this  ruling, 
seema  to  be  content  therewith,  having 
taken  no  appeal.  Tbe  appellant  cannot 
litigate  tbequestlons  tor  It.  Whether  or 
not  the  complaint  discloses  a  liability  of 
said  company  to  the  plaintiff  can  In  no 
way  concern  the  appellant,  and  he  Is 
therefore  in  no  situation  to  complain  of 
the  ruling.  As  these  are  all  the  alleged 
InflrmitjPH  attempted  to  be  pointed  out 
to  the  several  paragraphs  of  the  amended 
complaint,  and  we  iiave  diacovered  none 
other,  we  must  bold  the  same  sufficient, 
as  to  the  appellant;  and  the  court,  there- 
fore, committed  no  error  In  overruling  the 
demurrer. 

Upon  IssneB  Joined  between  the  several 
parties,  the  cause  was  submitted  for  trial, 
A  Jury  was  called  to  pass  upon  certain 
questions  of  fact  submitted  to  them  upon 
Interrogatories.  There  was  a  finding  tor 
the  appellee  l^ralth,  aa  against  both  defend- 
ants. A  motion  for  a  new  trial  by  the 
appellant  alone  was  overruled,  and  Judg- 
ment entered.  The  orerruilng  of  this  mo- 
tion la  the  next  alleged  error  relied  upon 
for  a  reversal  of  tbe  judgment.  In  th« 
complaint  It  Is  alleged,  In  effect,  among 
other  things,  that  the  defendauts  are  in- 
debted to  the  plaintiff  in  the  sum  of  f  8,' 
510.60  for  materials  furnished  aud  labor 

Eerformed  In  the  construction  of  saidl 
nlldlngs.  A  bill  of  particulars,  filed  wltM 
the  complaint,  ahowB  the  following  ItMvr, 
as  against  both  defendantai 
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1880,  Oct  20.  To  6,821  jwch  of 

■tone,  at  SO  cts. .  |2,910  60 
To  120  dayg*  work, 
mt  96.00   600  00 

¥3,510  50 

ka  to  the  detf^Ddant  MoeleriDg,  a  credit 
tB  entered  as  {tillowa: 

Br  cash,  &c  fl.727  67 

B^.  due   1*782  Oe 

We  Rive  tbe-  above  statement  from  the 
cnmplalDt  In  order  lobe  able  to  present 
the  more  Intellljcently  the  queatloas  made 
upon  the  ruling;  ol  the  court  In  excluding 
testlmoay,  viz.:  Smith,  the  plalntlR  be- 
low and  appellee  here,  teatlfied  In  bis  own 
behalf  that  he  bad  furnished  the  defend- 
ants the  stone,  and  that  appellant  had 
agreed  to  pay  him  a  reasonable  price  for 
the  name,  and  that  It  was  reasonably 
worth  50  cents  per  perch.  Upon  croae-ex* 
amluation  the  appellant's  counsel  sought 
to  show  by  the  plaintiff  the  cost  of  strip- 
ping and  quarrying  cbe  stone,  for  the  pur- 

gose  of  showing.  It  Is  stated,  what  would 
e  a  reasonable  price  for  the  stone  in  the 
quarry,  and  that  GOcents  a  perch  was  not 
a  reasonable  price.  Thla  proposed  testi- 
mony the  court  exclu<led.  and  It  la  Insisted 
that  this  ruling  was  erroneous.  We  are 
unable  to  see  how  the  testimony  sought 
to  be  elicited  by  the  cross-examination 
could  tend  In  any  manner  to  elucidate 
that  given  In  chief.  The  pertinent  In- 
qalry  was  the  mcrket  value  of  the  stone. 
It  Is  not  made  to  appear  bow  the  cost  of 
preparing  an  article  for  market  would 
affect  the  value  thereof,  though  we  are 
willing  to  admit  that  it  would  materially 
affect  the  proflt  or  loss  upon  the  same. 
The  same  quality  of  stone  might  cost 
mach  more  It  gotten  ont  of  some  quarries 
than  It  would  If  taken  out  of  others,  but 
this  wonld  not  Deceasarlly  diminish  or  In- 
crease its  value.  If  the  seller  is  fortunate 
enough  to  secure  his  labor  for  little  or 
nothing,  It  will  not  diminish  tbe  value  of 
the  article.  As  well  minhttt  be  claimed 
that  the  fact  that  an  article  had  heen  pre- 
sented to  the  owner  as  a  gift  made  It  less 
valuable  In  the  market.  Had  the  appel- 
lant been  permitted  to  prove,  and  suc- 
ceeded In  showing,  that  tbe  stone  cost  the 
appellee  but  a  trifle  for  stripping  and 
quarrying,  that  fact  might  have  the  effect 
of  confusing  the  jury;  but  bow  It  could 
have  enlightened  them  or  the  court  as  to 
the  real  value  of  the  article  Is  more  than 
we  can  comprehend.  Tbe  cuart  commit- 
ted no  error  In  sustaining  the  objection. 

Complaint  Is  also  made  of  the  ruling  of 
the  court  in  the  admission  of  certain  tes- 
timony respecting  the  quantity  of  stone 
tarnished  by  tbe  appellee.  The  point  Is 
tersely  stated  lo  the  brief  of  appellant's 
eoDnsel,  from  which  we  quote:  "For  the 
purpose  of  ascertaining  the  amount  of 
Btonedalmed  by  plaintiff,  he  undertook,  in 
bis  testimony,  to  give  the  dimensions  of  tbe 
several  stone  walls  and  foundations  of  the 
buildings.  To  meet  this  testimony  the  dt>- 
fendant  Introduced  William  Fowler,  an 
eoglneer,  who  bad  a  part  of  tbe  time  sn. 
perlntended  Che  constrnctton  of  tbe  build* 
IDgs,  and  who,  for  a  like  purpose,  of  as- 
eertalniog  the  amount  of  stonework  in  the 
buildings,  bad  measured  tlw  several  walla 


and  parts  of  stonework  in  the  bnildlngs. 
In  bis  testimony  be  gave  the  measure- 
ments of  the  several  stone  walls,  and  was 
permitted  by  the  court  to  state.  In  cubic 
feet,  the  contents  of  the  several  walls." 
The  plaintiff,  on  rebuttal,  and  for  ttae 
purpose  of  Impeachlag  witness  Fowler, 
Introduced  as  a  witness  James  W.  Shea 
as  an  expert,  lie  being  also  an  engineer. 
Appellant  objected  to  the  evidence,  and 
the  objection  was  overruled.  It  will  be 
seen  that  witness  Shea  did  not  testify  a* 
to  measurements  made  by  himself,  but 
Irom  statements  given  him,  purporting  to 
have  been  given  by  witness  Fowler  In  his 
testimony.  We  can  see  no  valid  objection 
to  this  testimony.  Granting  that  tbe 
number  of  cubic  feet  to  be  ascertained 
from  the  measurement  of  the  engineer. 
Fowler,  was  simply  a  matter  6fcalcala- 
tiott,  we  can  conceive  of  no  reason  why 
another  witness,  who  Is  competent, 
should  not  be  permitted  to  give  the  result 
of  such  meaauiemeuts  as  well  as  the  wit- 
ness Fowler.  If  It  was  wrong  for  Shea  to 
give  tbe  results,  It  was  just  as  wrong  for 
Fowler.  If  tbe  Jury  ware  competent  to 
make  tbe  CHlculattons,  the  figures  of  Shea 
and  Fowler  could  do  no  barm,  for  tbe 
jury  could  verify  them,  and  decide  fur 
themeeivea  as  to  their  correctness.  More- 
over, tbe  testimony  of  Sfacn  was  confined 
to  three  of  tno  walls,  out  of  a  great  many. 
We  think  his  testimony  was  competent,  as 
that  of  an  expert,  to  show  whether  or 
not  the  calculations  of  Fowler  were  cor- 
rect. The  Juryandconrt  beard tbem  both, 
and  could  determine  wiilcb  of  them  was 
coFrect,or  whether  correct  In  part,  and  In- 
correct as  to  the  remainder.  The  culcn- 
latlott  would  Involve  considerable  time, 
labor,  and  the  eLcerctse  of  some  skill  in  tbe 
rules  of  mensuration,  and  It  was  not  Im- 
proper to  penult  these  engineers  and  me- 
rhanicB  to  give  In  evidence  tbe  resalt  of 
their  estimate. 

On  the  trial  of  the  cause.  Smith,  the  ap- 
I)eliee,  was  a  witness  la  his  own  behalf, 
and  testifled  about  tbe  work  done  and 
materials  furnished  by  him,  and  its  value. 
Appellant  had  filed  a  croee-oomptalnt,  al- 
leging that  the  work  was  done  and  ar- 
ticles delivered  by  appellee  to  appellant: 
under  a  contract  of  partaurshlp.  To 
sustain  these  allegations,  he  Introduced 
certain  witnesses,  who  testified  timt  Kaid 
appellee  had  stated,  out  of  court.  In  effect, 
that  tbe  contract  under  which  the  mate- 
rials were  furnished  was  one  of  partnership. 
Upon  the  theory  that  this  was  an  Im- 
ppachment,  Smith  was  permitted,  over 
appellant's  objection  and  exception,  to 
prove  by  other  wituesses  that  he  (Smith) 
had.  in  the  absence  of  appellant,  made 
statements  that  he  was  not  a  partner  In 
the  coustmetlon  ot  tbe  work  In  controver- 
sy. The  appellant  urgently  insists  that 
the  admission  ot  tbe  testimony  was  re- 
versible error,  under  the  authority  of 
Turnpike  Co.  Hell,  118  Ind.  135.  20  N.  E. 
Rep.  703.  We  are  of  the  opinion  that  this 
contention  must  prevail.  We  have  care- 
fully examined  the  case  cited,  and  do  not 
see  Wherein  it  differs  In  principle  from  the 
ease  In  hand.  Ordinarily,  a  witness  may 
be  impeached  by  proof  otstatements  made 
out  of  courts  contradictory  ol  thoae  made 
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upon  the  witness  staud.  When  this  baa 
been  done,  ho  may  be  supported  by  the 
party  producing  him,  by  Introdudoff  tee- 
timouy  Bbowinff  that  at  about  the  aame 
time  be  also  made  statements  consistent 
and  In  harmony  wttb  those  given  on  the 
witness  stand.  Cuffln  T.  AaderHon,  4 
Blackf.  895;  Dally  t.  State.  28  Ind.  286; 
Brookhank  T.  State,  65  Ind.  169;  Bamey 
r.  State,  127  Ind.  248.  26  N.  £.  Rep.  818. 
The  case  at  bar,  faowever,  does  not  tall 
within  the  class  of  oases  to  which  the 
foregoing  belong.  In  these  cases  the  per- 
sons Impeached  were  not  parties  to  the 
action,  but  ordinary  witnesses.  Tbeatate- 
ments  proved  In  the  present  case  were 
selt-scrviog  declarations,  and  these  cannot 
become  evidence  for  the  party  who  makes 
them,  unless  made  In  the  preaeuce  of  the 
adverse  party,  when  the  latter  has  an  op- 
portunltj  to  reply.  Judgment  raTened. 

(50  Ohio  St.  460) 

PARSONS  V.  CTTT  OF  COLUMBUS. 
Supreme  Coort  of  Ohio.    Jane  20,  1893.) 
Assessments  tob  Iiocal  Impxovbments  — Consti- 

TDTIOIUL  Law— POWBM  OF  MuSICIPALTtT. 

1,  The  courts  of  the  state  have  no  power  to 
declare  a  statute  conferring  the  jwwer  of  as* 
sessment  on  municipal  coiporatloiis  of  a  certain 
grade  and  class,  for  the  fmprovement  of  th^ 
streets,  invalid,  on  the  groand  that  the  statute 
does  not  adequately  restrict  the  power  so  as  to 

g 'event  abuse.  The  duty  imposed  "br  section 
art.  13,  of  the  constltudoD,  £>,  in  this  r^fard, 
addressed  to  the  conscirace  and  judgment  of 
the  legislature,  and  Is  not  tiie  subject  of  judi- 
cial correction.  Dickman  and  Bnrfcet.  JJ.,  dis- 
erating. 

2.  The  act  passed  Hay  11.  1886,  known  as 
the  "Taylor  Law,"  authorizing  cities  of  the 
first  grade,  of  the  second  class,  to  improve  their 
streets  iu  a  certain  manner,  and  with  certain 
material,  (83  Ohio  Laws,  140.)  and  the  act 
amendato^  thereto,  passed  March  21,  1887, 
&4:  Ohio  Laws,  173,)  are  valid  statntes.  Dick- 
man  and  Bnrket.  JJ.,  dissenting. 

&  A  isroperty  hcdder  «n  a  street  cannot,  by 
volantarily  making  an  immovement  in  the 
street,  suitable  to  his  own  convenience,  preclude 
the  city,  through  its  council,  from  Improving  it 
In  a  manner  authorized  by  ntatute,  and  re- 
quired by  the  wants  of  tiie  public  and  others 
upon  the  Rsme  street. 
(Syllabus  by  the  Oonrt) 

Error  to  circuit  conrtt  vranslin  eotinty. 

Action  by  George  M.  Parsons  against 
the  city  of  Columbus  to  restrain  the  mak- 
ing of  certain  pnbllclmprovements.  There 
wasJudKmont  lur  defemlant  on  demurrer 
to  the  petition,  and  plaintiff  brings  error. 
Affirmed.' 

Harrison,  Olds  &  Mnrsh,  for  plaiutlfT  In 
error.  Paul  Jones,  City  Uol.,  and  John  J. 
StoHdart,  for  defendants  in  error. 

MINSHALL.  J.  On  May  11.  1886.  the 
lefdslatore  passed  an  act  known  as  the 
"Taylor  Law. "conferring  antborlty  upon 
the  councils  of  cities  of  the  first  grade,  of 
tbe  second  class,  "to  cause  any  of  the 
Btreeta  or  avenues  or  parts  thereof  of  said 
dty  to  be  paved  wl»i  granite  or  other 
stone  block,  asphalt  or  other  permanent 
material.  »  •  •  and  to  provide  that 
said  Improvement  shall  be  paid  for  and  aa- 
KBsed  upon  the  property  abutting  on  tbe 
same  in  accordance  with  tbe  various  pro- 
visions ol  this  supplement  and  in  accurd- 


I  ance  with  the  various  provisions  of  law 
enacted,  or  hereafter  enacted,  applicable 
thereto,  and  not  inconsistent  with  this 
act,"  and, for  the  payment  o(  tbe  cost  and 
expense,  further  authorized  the  Issuing  of 
tbe  bonds  of  the  city,  to  be  paid  from  as- 
sesemeats  on  tbe  property  autborlaed  to 
be  assessed,  "  to  extend  over  a  period  of 
I  at  least  elorht  years,  to  be  provided  in 
I  the  ordlnancedlrectlng  tbeiroprnvenient." 
\  The  act  was  amended  March  21.  1887.  by 
I  a  provision  that  section  2270,  Bev.  St.. 
!  shonld  not  apply  to  Improvements  under 
i  this  act.   83  Ohio  Laws.  140;  84  Ohio 
I  Laws,  176.   On  March  26,  1888,  the  city 
!  council  of  Columbus.— a  city  of  the  first 
grade,  of  tbe  second  class,— (titatev.  Wall, 
47  Obio  St.  489.  24  N'.  E.  Bep.  8»7,)  having 
taken  the  necessary  proUralnury  steps* 
passed  an  ordlnaace  for  tbe  Improvemeot 
of  Tuwo  street  from  Parsons  avenue  to 
Parsons'  east  line,  by  surfacing  the  road- 
way with  asphalt,  and   resetting  tbe 
curb,  tbe  payment  of  tbe  cost  of  the  Im- 
proveuient  by  tbe  Issuing  of  bonds,  and 
for  the  assessment  of  an  amount  to  meet 
tbe  bonds   equally  upon  the  property 
"fruutlng  or  abnttlng"  on  the  Improve- 
ment "by  theloot  frout."  OnMay6,}888, 
'  the  action  below  was  commenced  by  the 
-  plalntirr,  George  M.  Parsoos,  In  tbe  court 
'  of  common  pleas,  to  enjoin  the  making 
of  tbe  Improvemeot  proposed  by  the  ordi- 
nance, on  the  ground  that  the  Improve- 
ment was  ntit  authorised  by  the  law; 
that  part  of  tbe  street  having,  as  averred, 
been  already  improved  by  himself  In  a 
substantial  manner,  with  "round  cohble- 
I  stones,"  laid  In  sand,  and  pounded  solid, 
on  a  foundation  that  bad  been  suitably 

Srapared.  A  demurrer  having  been  aus- 
alned  to  the  petition,  it  was  amended 
:  by  making  various  constltutlopal  objee- 
I  tlons  to  the  validity  of  tbe  act  of  tbe  leg- 
islature, to  which  a  demurrer  was  also 
Buatatufd.  A  supplument  was  then  filed, 
setting  up  the  completion  of, the  work, 
:  the  niaklugof  theassessmentson  bis  prup- 
:  erty,  and  asking  that  their  collection  be 
:  enjoined.  A  demurrer  to  tbis  was  also 
sustained,  and  an  appeal  taken  to  the  cir- 
cult  court,  where  the  same  rnlluKS  were 
I  made  on  tbe  different  pleading,  and  the 
I  petition  dismissed.  These  rulings  are  aa- 
'  signed  for  error  here. 
I     1.  It  seems  very  dear  to  us  that  the  im- 
:  provement  that  had  been  made  In  Town 
.  street  by  the  plaintiff  prior  to  the  act  au> 
I  thorlzlng  cities  of  the  grade  and  class  of 
'  Columbus  to  Improve  any  of  tbeir  streets 
I  and  avenues,  or  parts  thereof,  with  gran- 
ite or  utber  stone  blocks,  or  with  asphalt 
'  or  other  permanent  material,  did  not  pre- 
I  elude  tbe  city  from  so  Improving  the  part 
of  Town  street  that  had  been  improved 
!  with  cobblestone  by  tbe  plalntltf.  So  far 
:  88  appears  from  the  petition. the  improve- 
:  ment  made  by  the  plaintiff  was  a  volun- 
tary act  on  his  part,  and  could  not,  there- 
'  fore,  estop  tbe  city,  through  Its  council, 
from  making  an  improvement  of  the  cbar- 
acttv  provideil  for  by  tbe  act  uf  May  11, 
1K86.  and  assessing  the  cost  thereof  on  tbe 
property  abutting  on  the  Improvement. 
However  snbstantlal  this  Improvement 
may  have  been.  It  was  for  tbe  council  to 
determine,  in  the  exercise  of  tbe  authority 
'  glveu  by  the  aet»  whether  it  qpawered 
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the  reqntrementsof  tbepobltc  nt  thin  time, 
and  whether  the  street  should  he  Im- 
proved with  the  material,  and  In  the  man- 
ner, aothurlzed  by  the  act.  It  cannut  be 
allowed  that  one  property  hnldeir  on  a 
street  can,  by  rulnntaniy  making  an  Im- 
provement In  the  street,  suitable  tu  his 
own  convenience,  preclude  the  city  from 
Improving  It  tn  a  mannwr  required  hy  the 
wants  of  the  publfe  and  others  apon  the 
same  Btr«tet.  The  control  of  the  streets  la 
placed  In  the  city,  to  be  exercised  for  the 
public  convenience;  and  no  ultlcen  can.  by 
any  act  of  his  own,  impair  the  antliorlty 
so  conferred. 

2.  The  ground  on  which  the  validity  of 
the  act  of  May  II,  1886.  Is  prlnelpally 
challenged,  Is  that  It  contains  no  restric- 
tion on  the  power  of  aMessment  conferred 
by  it,  as  required  by  the  constltntlon. 
That  Instrument  provides  (article  IS,  $  6) 
that:  "The  general  assembly  shall  pro- 
Tide  for  the  organisation  of  cldes  and  In- 
corporated villages,  by  general  laws,  and 
restrict  their  power  of  taxation,  assess* 
meat,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to 
prevent  the  abnse  of  sneb  powers."  Many 
of  the  other  states  have  provisions  in  the 
fundamental  law  of  each,  substantially.  If 
not  Identically,  the  same  as  our  own ;  and 
the  laognageof  our  own  seems  to  have 
been  copied  from  that  of  the  state  of  New 
York.  The  iDjonetlon,  It  win  be  observed, 
applies  as  well  to  the  power  of  taxation, 
of  borrowing  money,  of  contracting  debts, 
and  loaning  their  credit,  as  to  the  power 
of  assessment,  and  Is  no  more  imperative 
In  the  one  ease  than  In  the  others.  It  has 
engaged  the  attention  of  some  of  onr 
ablest  courts  and  Judges,  and  all,  with  a 
remarkable  cttncensus  nt  opinion,  have 
held  that,  while  It  Is  a  most  salutary  pro- 
vision, It  Is  addressed  to  the  conscience 
and  Judgment  of  the  legislature,  and  Is  not 
a  subject  fur  "Judicial  correction. "  Judge 
Dillon,  after  quoting  the  language  In  the 
constitution  nt  the  state  ol  New  York,  and 
observing  that  It  is  snbHtantlally  con- 
tained In  the  constitution  of  Hcverol  of  the 
states,  says:  "This  obviously  enjoins  up- 
on the  le>dslature  the  duty  uf  providing 
suitable  and  proper  restrictions  upon  the 
enumerated  powers;  but  In  what  these  re- 
strictions shall  consist,  and  how  tbey 
Hball  he  Imposed,  are  snbjects  left  to  the 
discretion  or  sense  of  doty  of  the  legis- 
lative department,  with  the  exercise  of 
which  the  courts  cannot  Interfere."  1  Dill. 
Mun.  Corp.  §  5U.  Judge  Cooley  adopts  the 
seme  construction,  his  language  being 
that:  "These  requirements,  however,  Im- 
poaa  an  obligation  upon  the  legielatnre, 
which  only  Its  sense  of  doty  can  compel  It 
to  perform.  It  Is  evident  that  If  the  legis- 
lature full  to  enact  the  restrtetlve  legisla- 
tion the  courts  have  no  power  tu  compel 
such  action."  Cooley,  Const.  Ltm.  B36. 
Bee,  also,  Cooley,  Tax'n,  345.  The  follow- 
ing are  some  of  the  cases  In  the  other 
states  In  vrblch  this  provision  In  the  con- 
stltntlon of  each  has  been  runetrued,  and 
held  not  to  confer  any  power  of  Judicial 
correction:  Bank  of  Rome  r.  Village  of 
Home,  18  N.  T.  88.  affirmed  ia  Re  Village 
ol  Rbinebech.  82  N.  Y.  61!1;  People  v.  Ma- 
haney,  18  Mich.  482,  opinion  by  Cooley,  J.; 
filnea  t.  City  ol  Leavenworth,  8  Kan.  18Si 


City  of  Newton  v.  Atchison,  81  Kan.  Ml, 
]  Puc.  Rep.  288;  State  v.  City  of  Madison, 
7  Wis.  688;  Weeks  v.  ClXj  ol  Mllwankee,  lu 
Wis.  242.  In  Foster  w.  City  of  Kenosha. 
12  Wis.  017,  the  supreme  court  of  Wiscon- 
sin has  been  regarded  as  holding  a  some- 
what opposite  view.  Rut  all  that  the 
court  there  decided  Is  that  the  legislature 
cannot  confer  an  unlimited  power  upon 
a  city  to  raise  money  by  taxation;  It 
must  he  limited  to  mnnlclpai  parpoaea; 
and  becanae.  In  the  Judgment  of  the  coort, 
the  statute  it  wan  then  considering  con- 
ferred such  unlimited  powers.  It  was  held 
Invalid.  The  case  stands  alone,  nod  has 
been  virtually  overruled  by  the  supreme 
court  of  the  United  States  In  City  t.  Lam- 
son,  9  Walt.  477,  on  the  ground  that  It  is 
Incunalatent  with  thr  previous  declKlons  of 
the  same  court,  cited  supra.  1  Dill.  Man. 
Corp.  5  50.  But,  so  tar  as  the  case  beforv 
as  Is  concerned,  we  need  not  go  beyond 
the  former  decisions  of  this  court.  Hill  v. 
Higdon,  5  Ohio  St.  243;  Railroad  Co.  v. 
Connelly.  10  Ohio  8t.  l&U ;  Mnloy  v.  City  ol 
Marietta.  11  Ohio  St.  636;  Walker  t.  CltJ 
of  Cincinnati,  21  Ohio  St.  14, 46. 

It  cannot  be  said  that  the  act  In  ques- 
tion contains  no  restrictions  upon  the 
power  granted  to  cities  of  the  first  grade, 
of  the  second  class.  The  power  granted  is 
tolmprove  their  streets  and  alleys  In  acer- 
taln  manner,  aud  to  assess  the  cost  of  the 
ImproTement  upon  property  abutting  op- 
on  the  same  in  accordance  with  Its  provi- 
sions, and  "tbe  various  pmvlslons  of  law 
now  enacted  *  *  *  and  not  inconsist- 
ent with  this  act."  Now,  there  are  many 
provisions  In  the  law  regulating  "aaaeas- 
meats  In  general,"  not  IneoDslsteot  with 
the  act,  and  therefore  applicable  to  Im- 
provements made  under  it.  The  oecesstty 
of  tbe  improrement,  when  deemed  neces- 
sary, must  be  declared  by  resolution,  and 
20  days'  written  notice  of  Us  passagemuat 
be  given  to  owners  of  property  abutting 
upon  It,  and  tbe  reaolutlnn  most  then  be 
published  fur  not  less  than  two  weeks  in 
some  newspaper  of  general  circulation  In 
tbe  corporation.  Section  2304.  Kev.  St. 
As  the  cost  of  the  Improvement  la,  by  the 
act,  to  be  assessed  upon  "abutting  proo- 
'  erty, "no  improrement  can  be  made  under 
!  It  **  without  tbe  concurrence  of  two-thirds 
I  of  tbe  whole  number  ol  the  members  elect- 
.  ed  tn  the  council.'*  nnless  two-thirds  of 
the  owners  to  be  charged  petition  In  writ- 
ing therefor.  Section  2267.  And  for  a  like 
reason,  hy  section  22(14,  the  council  must, 
by  ordinance,  set  forth  aperlflcatly  the  lots 
and  lands  to  he  aaaeaaed,  which,  by  section 
1005,  must  be  published  In  some  newspaper 
of  general  clrcnlatloo  In  tbe  corporatioB 
before  going  Into  etiecrt.  By  the  act  Itaell. 
BBsessments  are  conUned  to  "abutting 
property;**  the  bonds  Issued  to  pay  for 
the  Improvement  must  be  made,  by  the 
ordinance  directing  tbe  improvement,  to 
extend  "over  a  period  of  at  least  elgbt 
years;**  nndtbeassessmcnta  shall  be  made 
payable  In  equal  Installments  to  meet  the 
bonds.  It  then  appears  that  the  power 
of  amessment  conferred  by  this  act  Is  sub- 
ject to  many  reatrictlons  contalued  lu  the 
act  Itself,  and  In  the  Kcnerul  law  on  the 
subject  of  aBaesBraentB,tbat  are  applicable 
to  it.  They  may  not  be  as  adeqoate  to 
i  the  preveutiOQ  of  abuses  as  tbey  shoold 
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be,  bat  aoeb  inadequacy  "lays  no  fonnda- 
tlou  lor  iDdldal  eorreetloa."  Hill  t.  Hlg- 
don,  aapra.  lo  Maloy  v.  City  of  Marietta, 
the  validity  ol  an  asseesment  for  a  itreet 
ImprovetDeDt  nnder  tbe  towns'  and  cities* 
act  ol  May  8,  1S62,  and  Its  amendments, 
was  qaeetluned  on  the  Ki'ound  that  the 
leeliilature,  In  granting  the  power,  had 
not  ao  restricted  It  as  to  prevent  abuse; 
the  principal  objection  belDg  that  it  con- 
tained no  limitation  npon  tbe  amount 
that  mlffbt  be  assessed.  Judge  Peck,  In 
delivering  tbe  opinion,  donbtins  whether, 
if  tbe  act  conferred  an  unrestricted  power, 
courts  could  lor  that  reason  hold  the 
Bta  tute  invalid,  and  in  cltiiiK  tbe  language 
of  Judge  Banney  In  Hill  t.  Hlgdon.  suld: 
"Be  tbla  as  it  may,  tbe  aectlun,  while  it 
Imposes  tbe  duty,  leaves  to  the  l^lslatnre 
tbe  power  to  determine  the  mode  and 
manner  of  the  restriction  to  be  Imposed.* 
And  the  requirement  of  tbe  act,  that  no 
improvement,  the  costs  of  which  are  to  be 
asseHsed  upon  the  owners  ol  abattinff 
property,  shall  be  made  witnout  the  con- 
currence ul  two-thirds  of  tbe  members 
elected  to  council,  or  unless  two-thirds 
of  tbe  owners  to  be  charged  petition 
therefor  In  writing,  was  held  to  be  a 
restriction;  and,  whether  adequate  or 
not,  the  court  said,  "Further  remedy 
must  be  left  where,  we  conceive,  the 
constitution  bas  placed  it,— in  tbe  pru- 
dence and  sagacity  of  the  lawmaking 
power.*  To  this  we  may  add  what  is 
said  by  Judge  Scott  In  Walker  v.  City  ot 
Cincinnati:  "It  is  very  clear  that  this  con- 
stltuttonnl  mandate  cannot  be  enforced 
according  t"  Judicial  discretion  and  Judg- 
ment.  In  the  very  nature  ot  the  case,  tbe 
power  wbiob  is  to  impose  restrictions  so 
as  to  prevent  abuse  must  determine  what 
is  an  abuse.and  what  restrictions  are  nec- 
essary and  proper."  Importance  Is  at- 
tnebed  to  language  used  by  Judge  White 
in  Cincinnati  v.  Oliver,  31  Ohio  St.,  at 
page  874,  "that  the  granting  ot  tbe  assess- 
ment, and  tbe  duty  of  restricting  its  exeiv 
else  so  as  to  prevent  abuse,  are  made  in- 
separable by  the  express  provision  ot  tbe 
conBtitntlon."  This  Is  not  questioned. 
But  as  to  where  the  duty  rests,  and 
whethemubject  to  JuOIcIbI  correction,  wei* 
not  presented  nor  considered  In  the  case. 
It  is  also  claimed  that  Moloy  v.  City  ot 
Marietta  should  be  overruled,  as  wrongly 
decided,  and  Inconsistent  with  Chamber- 
lain v.  Cleveland,  34  Ohio  St.  651.  We  do 
not  tblnktbat  It  was  wrongly  decided,  and 
the  claim  that  It  is  inconsistent  with 
Chamberlain's  Cade  Is  a  mlsapprehenslun 
of  that  case.  Tbe  question  there  consid- 
ered and  passed  on  by  tbe  court  was  not 
tbe  validity  of  tbe  statute,  bnt  tbe  valid- 
ity of  tbe  proceedings  bad  under  it.  The 
proceedings  were  beld  Invalid  for  want  of 
conformity  to  the  law,  in  apportioning 
the  attsessment,  and  the  cause  remanded 
lor  tbe  making  ot  a  new  one. 

Other  objections  have  heen  made  to  the 
validity  ol  the  statute;  but,  after  narefnlly 
considering  them,  we  And  none  that  would 
warrant  the  court  in  holding  the  law  to 
be  unconstitutlunal.  Judgment  affirmed. 

OICKMAN  and  BDRKET.  JJ.,  dissent 
from  the  first  and  secund  proposlUons  lA 
the  eyllabus. 


(EO  Oblo  at.  471) 

HAVIIiAND  et  aL     CITT  OP  CO]:-UMBUS 
et  al. 

(Supreme  Goort  of  Ohio.    June  20,  1803.) 
Amebshb!its  tob  Loual  Improvements — Appli- 
cation OP  Front-Foot  Roll 

1.  In  assdsaing  the  cost  of  a  street  Improve- 
ment  on  abutting  property  by  the  front  foot, 
regard  must  be  had  to  what  is  the  real  front  of 
the  property.  This  Is  a  question  of  fact,  to  be 
determined  by  the  manner  in  which  it  was  laid 
oat,  or  in  which  it  has  bem  built  opoQ,  and 
Dsed  and  occupied,  by  the  owner. 

2.  If  a  lot  abuts  l^gtbwise  on  tbe  improve- 
ment, but  fronts  breadthwise  on  anothw  street, 
and  not  on  the  Improyemeat,  the  lot  should  be 
deemed  as  fronting  breadthwise  on  the  improve- 
ment, and  be  assessed  for  the  nomber  of  feet 
on  the  im^v«nent  that  it  would  have  In  such 
CM^  and  no  num. 

(Syliabns      tlie  Court) 

Error  to  circuit  court,  Franklin  county. 

Action  by  one  Havlland  and  others 
against  the  city  of  Colnnibus  and  others 
to  restrain  tbe  making  of  certain  street 
improvements.  From  a  Judgment  for  de- 
fendants on  demurrer  to  the  complaint, 
plaintiffs  bring  error.  Keversed. 

This  case  was  argued  and  submitted 
witb  that  of  Parsons  v.  City  of  ColumbuH, 
S4  N.  E.  Hep.  677,  and  a  numt>erorotlierB,on 
the  questions  made  as  to  the  validity  of 
the  statute  known  as  the  "Taylor  Law 
and  these  questions,  having  been  consid- 
ered and  determined  In  tbe  report  of  that 
case,  will  not  be  further  considered  here. 
The  facts  dlstlnguisblng  it  from  that  of 
Parsons,  and  requiring  a  separate  report, 
are  stated  In  tbe  opinion. 

E.  l4.  De  Witt  and  O.  S.  Cberlngton,  ffir 
plaintiff  In  error.  Paul  Jcnea,  City  8ol.. 
and  John  J.  8toddart«  for  detondants  in 
error. 

MINSHAIX.  J.  The  action  below  was 
commenced  in  tbe  court  of  common  pleae, 
where  It  was  disposed  of  on  a  demnrrer  to 
tbe  petition,  and  appealed  to  tbe  circuit 
eourt.  The  circolt  court,  as  bad  tbe  com- 
mon pleas,  snstalned  a  demurrer  to  tbe 
petition,  and  rendered  Judgment  In  favor 
of  tbe  city.  The  error  anBigned  Istbernl- 
iDg  ot  the  court  on  the  demurrer,  and  reo- 
derlDg  Judgment  forthecity.  It  is  averred 
in  tbe  petition  that  the  plaintlETs  were  the 
owners  on  March  18, 1889,  of  lot  No.  11  of 
Nelson's  addition  to  tbe  city  of  Columbus, 
situate  on  the  northeast  corner  of  Main 
street  and  Miller  avtmue,  fronting  S7Jffeel) 
on  Main  street,  and  extending  the  same 
width  northwardly  along  and  abutting 
on  Miller  avenue  75  feet;  that  on  March 
19, 1889.  the  city  council,  by  ordinance,  di- 
rected the  improvement  of  Miller  avenue 
from  Main  to  Broad  street,  nndsr  tbe  Tay- 
lor law,  and  thereafter  the  Improvement 
was  made  as  directed  by  tbe  ordinance, 
and  on  November  4, 1889,  the  council,  by 
ordinance,  assessed  the  entire  cost  and  ex- 
pense of  the  improvement  on  tbe  abutting 
property  by  tbe  loot  Irimt,  Incladlog  the 
property  lA  plaintiffs,  which  was  assessed 
94.49  per  loot  for  its  mtire  length  on  tlie 
avenue,  with  a  credit  of  a  few  cents  per 
foot,  the  aggregate  amoant  HS^eseed,  aft- 
erdeductlng  tbe  credit,  t>eing  9726.75;  that 
tbe  lots  "abutting  and  properly  fronting" 
upon  the  improvement  ol  tbe  avenue— not 
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lying  length wlne—b a ve  a  frontage  of  troni 
82  to  83  feet  on  the  a  venae,  and  a  depth 
of  150  feet ;  and  that  those  in  the  MockB  of 
lots  next  and  near  the  plaintlffa  have  a 
IrontaReof  82.40  feet,  and  a  depth  of  150 
feet.  They  claim  the  law  to  be  invalid, 
and  farther  eay  that  under  it  th(>1r  lot 
slioald  only  hove  been  asijessed  "for  such  a 
frontage"  on  the  aTenue  as  It  would  bav^e 
had,  were  it  of  the  averaKe  depth  ol  lotH  in 
tfaeoelKliborhood,— thatii>,  150feet;  where- 
as It  has  been  amessed  without  regard  to 
the  depths  of  lota  or  lands,  and  whether 
they  lie  length  wise,  or  properly  fron  t  nn  the 
improvement,  and  wholly  without  regard 
to  the  benefits  conferred;  that  they  took 
DO  part  in  promoting  the  improvement; 
that  the  asseasment  haa  been  placed  oo 
the  tax  duplicate,  and  the  treasarer 
threatens  and  intends  to  coUeet  the  eanie, 
—and  aBks  that  It  he  enjoined. 

Section  2264.  Pev.  St.,  applicable  to  the 
Taylor  law.prorides.amongother  things, 
that:  "In  all  cases  where  an  Improve- 
ment of  any  kind  is  made  of  an  existing 
street,  alley,  or  other  public  hfgbwny, 
the  council  may  decline  to  assess  the  costs 
and  expensee  •  •  •  or  any  part  there- 
of on  the  general  tax  list.  In 
which  event  sac))  coats  and  expenses,  or 
any  part  thereof,  which  may  not  be  so  as- 
sessed on  the  general  tax  list,  shall  be  as- 
sessed by  the  council  on  the  abatttng,  find 
such  adjacent  and  contiguous,  or  other 
tieneflited  lots  and  lands  in  the  corpora- 
tion, either,  (1)  In  prnportlon  to  the  bene- 
0ts  whicb  may  result  from  the  Improve* 
ment,  »r  (2)  according  to  the  value  of  the 
property  assessed,  or  (3)  by  the  foot  front 
of  tbe  property  bounding  and  abutting 
apon  the  Improvement,  as  the  council,  by 
ordinan'-e  setting  forth  specifically  tbe  lots 
and  lands  to  be  assessed,  may  determine 
before  tbe  improTement  Is  made.**  The 
cnnncfl  lu  this  cam  adopted  the  mode  of 
assessing  by  "  the  front  font. "  It  Is  evi- 
dent, as  we  think,  from  the  reason  and 
language  of  the  statute,  that  in  so  doing 
It  mu8t,In  assessing  a  particular  lot  abut- 
ting on  the  improvement,  have  regard  to 
what  tbe  front  ot  the  lot  Is.  It  ma>  abut, 
and  yet  not  front,  on  the  Improvement, 
for  its  tall  Imgth,  or  any  part  of  it. 
Hence,  where  It  lies  lengthwise  on  the  Im- 
provement, as  dues  the  lot  of  the  plalo- 
tiriB.  It  should  be  determined,  as  a  ques- 
tion of  fact,  whether  its  fall  length  is  Its 
front,  or  not.  If,  as  a  matter  of  fact,  it 
fronts  breadthwise  on  another  street,  as 
wp  understand  from  the  petition  the  lot 
ol  the  plalnttrrs  does,  then,  that  the  sys- 
tem of  aiiseRsIng  by  the  front  foot  may 
have  a  uniform  operatUm  upon  all  the 
property  asnesKed,  it  should  be  deemed  or 
regarded  as  fronting  breadthwise  un  the 
Improvement,  and  the  assessment  on  the 
lot  shnnld  be  for  the  number  of  feet  It 
would  then  have;  that  Is  to  say.  In  the 
caHe  of  the  plalnttffM,  97%  feet,  and  no 
more.  It  may  be  said  that  this  lit  assess- 
ing according  to  a  fictioa.  Admit  this  to 
be  true,  and  htlll  it  must  be  remembered 
that  equity  many  times  resides  in  fictions, 
and  that  Cbey  have  frequently  been  re- 
Bortud  to  for  the  parposu  of  working  out 
Justice  against  the  hard  lines  of  the  law. 
But.  at  any  rate,  the  city  cannot  be  heard 


to  complain,  for  If  we  were  to  apply  tbe 
strict  letter  of  the  statute  tothe  niodeof 
assessing  adopted  lo  this  ease,  by  the  foot 
front.  It  might  well  be  questioned  whether 
It  could  assess  a  dollar  on  a  tot  that  does 
Dot  In  fact  front,  although  It  may  abut, 
on  the  improvement.  The  authority  Is  to 
assess,  not  by  the  abutting,  but  by  tbe 
front,  foot.  Abutting  property  may,  as 
will  be  seen  by  reference' to  'the  above  sec- 
tion, be  assessed  in  three  different  modes, 
—In  proportion  to  beneflts,  accordlnsT  to 
valuation,  or  bythefront  foot;  so  that, 
strictly  speaking,  no  lot  eonld  be  asseat«d 
by  the  front  foot  unless  It  fronted,  as  wdl 
as  abutted,  on  the  improvement. 

Whatever  mode  may  be  adopted  for  ap- 
portioning an  assessnient  tor  the  cost  of 
an  improvement,  the  principle  of  tbe  mle 
must  apply  with  anlformlty  to  tbe  prop- 
erty of  all  who  are  assessed.  Here  the 
principle  of  the  rule  adopted  is  that  an 
improvement  upon  a  certain  street  bene- 
Sts  the  property  on  It  in  proportion  to  the 
frontage  of  ea«h  lot.  While  this  methwl 
may  not  be  as  equal  lu  theory  as  that  by 
a  valuation,  or  as  that  ot  an  apportion- 
ment according  to  benefits,  In  practice  It 
la  found  to  be  more  equitable  than  ^ther, 
becanse  of  the  difficulty  of  applying  tbe 
principle  of  the  other  methods  so  as  to 
attain  equality.  But  to  make  It  Just  and 
equitable  it  muat  couform  to  the  principle 
upon  which  it  Is  adopted,— assessment  by 
the  front  foot,  not  by  the  abattlns  loot, 
merely.  This  mast,  In  each  cane,  be  ■ 
question  of  fact,  and  can  in  must  In- 
stances be  easily  determined.  Lots  usual- 
ly front  breadthwise,  and  not  lengthwise, 
on  a  street.  But  a  lot  may  be  built  npon. 
used,  and  occupied  with  reference  to  a 
street  on  which  it  iles  lengthwise,  and  lo 
such  case,  for  the  payment  of  an  Improre- 
ment  on  tbe  street,  should  be  assessed  for 
Its  full  length,  where  the  mode  of  appor- 
tionment adopted  Is  by  the  front  foot 
Where  It  does  not  front,  but  lies  length- 
wise, apon  the  Improvement,  its  real  front 
must  he  taken  as  the  length  ot  tbe  front- 
age thereon,  as  to  exonerate  It  entirely 
would  be  to  carry  a  principle  beyond  the 
limits  of  reason,  for  every  lot  abutting  on 
a  street  Improvement  must,  as  a  general 
role,  be  benefited  to  some  extent  by  It, 
and  should  therefore,  upon  the  prlnclpla 
ot  equality,  be  made  to  contribute  pro- 
portionately to  the  cost  of  the  work. 
Judgment  reversed,  and  cause  remanded 
to  the  circnlt  court,  with  direction  to 
overrule  the  deninrrer  to  the  petition,  and 
such  further  proceedings  In  accordance 
with  this  opidlon  as  may  be  required  by 
law. 


(EO  Ohio  St  est 

OHEniNaTON  V.  CITY  OF  OOLTBIBCS' 
et  al. 

(Supreme  CJourt  of  Ohio.    Jmie  20,  1S93J 

AS8B981IEMT8  FOB  FtTBLIO  lUF&OVBHBSn. 

Section  2283,  Rev.  St.,  It  not  apidicabl« 
to  aSBessmcTits  for  street  improvements  made 
un(ler  the  Taylor  law,  as  aia ended  March  21i 
1887,  m  Ohio  I.aw8.  176.) 
(Sfllabus  by  tbe  Court.) 

Error  to  circuit  court.  Franklin  connty. 
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Action  by  one  CherlDgton  against  tbe 
city  ot  Columbus  and  others  to  restrain 
tbe  makliiK  certain  street  tmprove- 
enta.  Drfendanta  bad  Jadgment  on  de- 
murrer to  the  petition,  and  plalotiB  brings 
emir.  Reversed. 

£.  Jj.  De  Witt  and  C.  S.  Gberinffton,  for 
filalnttfl  In  error.  Piiul  Jones,  &ty  Sol., 
and  Jobu  J.  Stoddart,  (or  defendants  In 
error. 

MINSHALL,  J.  This  case,  In  a<1dttlon 
to  tbe  goestlons  preHented  In  that  oi  Uuv- 
lland  V.  Olty  of  Ci^olambos,  SI  N.  £.  Rep. 
670,  and  the  ralidity  of  tbe  statute,  pre- 
sents tbe  question  wbether  under  the  Tay- 
lor law,  as  amended,  tbe  same  lot  can  be 
asBMsed  tor  tbe  Improvement  of  two  dif- 
ferent streetsoravenues,  wltbtn  tbe  period 
ol  five  years,  in  aucb  amounts  that  the 
inazimoin assessment  fixed  bysectlon^O, 
Kev.  8t. ,  la  exceeded.  T  he  fac  ta,  as  a  verred 
In  the  petition,  are  these:  On  March  26. 
ISSS.an  ordinance  was  adopted  to  Improve 
Town  street  In  front  of  GberlnRton's  lot, 
2io.  18,  and  on  October  2dtb  bis  lot  was 
assesiaed  for  the  Improvement  the  sum  ol 
:f279.H4.  Tbe  aHsessed  raluiitlun  of  tbe  lot 
fur  taxation  was  On  May  7, 188H, 

an  ordlnanca  waa  paaaud  for  the  Improve- 
nient  of  Ohio  avenue,  on  wbleb  tala  lot  lay 
lenKtbwlse,  and  on  December  17, 1K88,  It 
was  assessed  for  this  Improvement  by  the 
foot  front, amoantfnj; to  1(1,011.66.  Section 
KevJ  St..  provides  that  "siwcial  aa- 
sessmeuts,  whether  by  tbe  feet  front  or 
otherwise,  shall  be  so  restricted  that  the 
same  territory  shall  not  be  assessed  for 
making  two  dlfferen  t  streets  or  avenues, 
within  a  period  of  five  years.  In  auch 
amounts  that  the  maximum  assessment 
therein  provided  will  be  thereby  exceeded. 
The  limitation  referred  to  Is  contained  In 
section  2270,  Rev.  8t.,  fixing  tbe  limit  at 
25  per  ceatam  ul  the  value  of  tbe  prop- 
erty as  assessed  for  taxation*  The  stat- 
ute authorises  a  city  ol  the  first  grade, 
of  tbe  second  class,  to  Improve  any  of  its 
streets  or  avenaes  In  the  mode  and  man- 
ner therein  provided :  and  by  the  amend- 
ment of  March  27. 1887.  It  Is  declared  that 
section  i!:i7U  should  not  apply  to  any  im* 
provement  "ordained"  under  that  act.  It 
Is  then  quite  plain  that  the  provisions  of 
section  2'JS3,  relative  to.  and  based  upon, 
section  2270,are  not  applicable  to  the  Tay- 
lor law.  But  aa  the  lot  of  tbe  plalntllfin 
error  Is  asaeaaed  by  the  front  foot  (ur  tbe 
Improvement  on  Ohio  avenue,  on  wbleb  It 
abutslenffth  wise,  Itls.  for  the  reasons  slven 
In  Uavlland  v.  City  ol  Columbus.  S4  N.  £. 
Rep.  679.  reversed  and  remanded  to  the 
circuit  court,  with  direction  to  overrule 
tbe  demurrer  to  the  petition,  and  for  fur- 
ther proceedint^s  in  accordance  with  opin- 
ion In  Havlland  v.  City  ol  Columbus. 


(159  Mass.  460) 

HICKET  V.  OITT  OT  WALTHAM  et  al. 
(Supreme  Judicial  Court  of  MassachnBetta. 
Middlesex.   Sept  6,  1803.) 

HUBICIPAI.  CORPOIUTIOSB  —  DEFECTrTB  BthbetB. 

Defeodaut  city,  In  baildlng  a  sewer,  had 
dog  a  trench,  and  piled  the  earm  on  the  side- 
walk in  front  of  plaintiff's  house,  obliging  her 
to  ocoBs  tbe  mound  and  a  plank  over  tiie 


trench  to  reach  the  open  side  of  the  street.  This 
condition  tasted  six  weeks.  The  pile .  having 
been  reduced  In  height  by  shoTeling,  and  the 
earth  become  soft,  plaintiff,  crossing  the  top 
of  tbe  pile,  felt  someniing  rire  way  under  her, 
fell,  and  broke  her  ankle.  There  was  no  path 
through  the  moond,  though  plaintiff's  sister 
had  tried  to  get  the  superintendent  to  make 
one.  Held,  that  the  qvestiona  of  defendant's 
negligence  and  plaintiff's  contribntory  negli- 
gence were  for  the  jury. 

ETceptions  Irom  superior  eourt,  Middle- 
sex county. 

Action  lor  personal  Injuries  by  one  Hick- 
ey  against  the  city  of  Waltham  and  cer- 
tain contravtora.  Tbe  court  below  ruled 
tbufi  plaintiff's  evidence  was  Insufllclent  to 
so  to  the  Jury.  Flalnritt  excepts.  Re- 
versed and  remanded. 

J.  F.  Cronan,  for  plalDtlfl.  O.  M.  Lud- 
den,  for  defendant  city  of  Waltham.  B. 
H.  Stark,  for  tbe  contractors. 

HOLMES,  J.  This  ia  an  action  for  per- 
sonol  Injui'iea,  and  the  cuan  comps  before 
us  on  an  exception  to  u  ruling  tliat  the 
plaintiff  was  not  entitled  to  go  to  the  Jury 
on  her  evidence.  The  evidence  tended  to 
show  tbe  following  facts:  The  pralntlfl 
lived  In  a  honse  on  the  northerly  slrte  of 
Calvary  Btre<'t,  In  Waltham.  The  city 
was  engaged  In  building  a  eewtr  in  tbe 
street,  had  dug  a  trench  there,  and  bad 
piled  the  earth  from  tbe  trench  nn  the 
northerly  side  of  the  street,  covering  the 
sidewalk,  and  trespasalng  upon  the  landlo 
front  of  the  plaintiff's  bouae.  The  bouse 
was  set  hack  only  six  or  seven  (eet  from 
the  street,  so  that  the  pluliitiH  was  more 
or  less  besleeed  there,  and  walled  In.  Tbe 
southerly  sidewalk  was  open  to  travel, 
purfng  the  continuance  of  thla  state  of 
tblngD,  which  had  lasted  for  about  six 
weeks,  the  plaintiff  had  walked  over  tbe 
mound  of  eartb.  crossed  tbe  trench  by  a 
plank  which  was  laid  across  It,  and  had 
pursued  her  way  on  the  other  side  ot  the 
street,  returnlag  In  similar  manner.  On 
tbe  evenluK  of  tbe  accident  the  height  ol 
the  pile  had  been  reduced  by  shoveling 
from  nine  or  ten  to  four  or  five  feet,  and 
the  earth  was  soft.  Tbe  plaintiff  started 
to  coHS  It  as  usual,  but,  Just  as  she  was 
passing  the  top  of  the  edge,  aoinutbing 
gave  way  under  her  foot,  and  she  fell,  and 
broke  her  ankle.  There  was  no  pathway 
through  tbe  mound,  although  some  effort 
bad  been  made  by  the  plaintiff's  sister  to 
get  tbe  superintendent  to  make  one. 

On  this  state  of  facta,  we  think  that  tbe 
Jury  would  l>e  warranted  In  finding  that 
the  defendant  did  not  do  Its  whole  duty. 
The  street  was  nut  closed  altogether,  but 
they  might  find  that  the  plaintiff  was 
shut  off  from  access  to  the  street  In  an  un- 
reasonable manner,  and  that  It  was  prac- 
ticable and  proper  to  make  a  pathway 
through  the  mound,  so  that  tbe  plaintiff 
could  cross  to  the  southerly  side  of  the 
street  with  conifortand  safety.  The  more 
doubtful  question  Is  wbetlier  there  was 
any  element  of  danger  in  tbe  case  which 
the  plalniin  did  not  know  and  appreciate. 
On  the  whole,  we  are  of  opinion  that  It 
should  have  been  left  to  the  Jury  to  nay 
wbetber  the  pinlntlff's  conduct  was  a  bar 
to  her  recovery.  One  fact  to  be  consid- 
ered waa  the  atralta  In  vblcb  abe  bad 
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been  placed  by  the  defendant.  Then, 
probably,  the  coDflltlon  oTtbe  earth  was 
cbanglns.  A  poaalble  inference  wnuld  be 
that  recent  sbovellDg  bad  made  tbe 
monnd  softer,  and  more  likely  to  crom- 
ble.  We  regard  the  caae  as  analogons  to 
Fltxgerald  v.  Paper  Co.,  156  Mass.  166.  2» 
N.  B.  Bep.  464;  Pomeroy  v,  Inbabltante 
otWestfleld,  154Maus.  462.28  N.  £.  Bep. 
899. 

Exceptions  aaatalned. 


(159  -VUm.  M) 

NOTES  T.  MANNING. 
(Buin-eme  Jadldal  Court  of  MassachnBettK. 
Middlesex.  Sept.  6.  1893.) 
PooB  Dkbtors — Chabgb  or  Fraud. 
Pub.  St.  c.  162,  5  89,  iwoTides  that  if 
the  ma^strate,  on  ezammation,  !b  satisfiAd  of 
the  tru5i  of  the  facts  set  forth  in  the  debtor  8 
oath  and  magistrate's  certificate,  and  that  the 
debtor  is  entitled  to  bis  dlBcharge,  he  ahall  ad- 
minister the  oath.  Section  &2  provides  that. 
If  the  debtor  be  foand  ffoilty  on  a  charRe  of 
fraud,  he  shall  hare  no  benefit  from  the  pro- 
ceedings, hut  may  be  sentenced  to  impriaon- 
mmt.  The  magistrate  found  the  debtor^s  pov- 
erty, and  admimstered  the  oath,  but  also  found 
him  guilty  on  a  charge  of  fraud  filed  by  a 
creditor  pending  th«  examination,  and  sen- 
tenced Um  to  impristmment,  and  attached  his 
certificate.  Held  that,  whether  the  court  had 
a  right  to  administer  the  oath  or  not,  the  debt- 
or was  not  discharged  thereby  from  the  charge 
of  fraud. 

Appeal  from  municipal  coort  of  Boatun. 

AppUeatlno  by  W.  K.  Manning,  arrested 
at  tbe  suit  of  H.  B.  Noyes,  to  the  Boaton 
municipal  court  tor  relief  asa  poordebtur. 
From  a  Judgment  against  him  for  fraad, 
the  debtor  appealed  to  the  superior  conrt. 
Nonsuit  granted,  but,  at  tbe  same  term, 
removed.  Tbe  debtor  appeals.  Excep- 
tions OTerrnled. 

Pending  the  examination,  a  cbarffe  of 
fraud  was  filed  by  a  creditor,  that,  at  the 
time  tbe  debtor  contracted  tbe  Judgment 
debt,  be  Intended  not  to  pay  the  same. 
The  preoUIIng  Judge  found  that  the  debtor 
did  not  haTeprfiperty  above  the  amount  of 
f20  which 'eonid  be  taken  on  execution, 
and  administered  the  oath,  but  did  find 
talm  gunty  of  fraud,  and  aentenced  talm  to 
Imprisonment,  and  attached  bis  certifi- 
cate thpreot  under  the  statute.  The  debt- 
or appealed  from  the  finding  and  sentence 
of  tbe  court  on  the  cbance  of  fraud,  and 
recognised  for  bis  appearance  Intbesupe- 
rlur  conrt.  The  defendant  personally  a  p- 
peared  In  tbe  superior  court,  but  neither 
tbe  creditor  nor  his  attorney  appeared* 
and  Che  creditor  was  nunsultfd.  The  nun- 
salt  was  removed,  and  the  defendant  ex- 
cepted. Thedefendant  anbed  the  court  to 
rnle  that  the  administering  tbe  oath  for 
the  relief  of  poor  debtors  In  the  mu- 
nicipal court  to  the  debtor  was  a  legal 
discharge  from  the  charge  of  fraud,  and  n 
bar  to  the  proceedings  In  the  suporiur 
cOnrt,  which  the  court  reused  to  do. 

P.  J.  Casey,  for  appellant.  J.  J.  Feeley* 

for  appellee. 

ALLEN,  J.  We  are  all  of  opinion  that 
the  superior  court  rightly  refused  to  give 
the  ruling  which  was  asked,  A  majority 


of  the  conrt  Is  of  opinion  that  under  Pnb. 
Ht.  c.  162,  S$  89,  52,  the  Judge  of  the  munic- 
ipal court  had  no  authority  to  adminis- 
ter the  oath  concurrently  with  bis  Andiog 
the  debtor  irnllty  npon  tbe  charge  of 
fraud,  and  that  his  act  of  admtnlsterlnff 
tbe  oath  under  sncb  circumstances  was  a 
mem  nullity;  the  case  being dlatlugnlsha- 
ble  from  Lockhead  t.  Jones,  187  Mass.  2o, 
where  the  oath  was  not  admiolBtered  un- 
til an  appeal  had  been  taken  from  thecon- 
Tlctlon  npon  tbe  charge  of  fiaud.  and  a 
new  application  had  been  made  by  tbe 
debtor  after  the  entry  of  the  appeal.  A 
minority  uf  the  court  think  that,  under 
the  decision  of  Lockhead  t.  Jones,  tbn 
oath  was  lawfully  administered,  but  that 
it,  nevertheless,  did  not  hare  the  effect  t<i 
discharge  the  debtor  upon  the  cbarses  uf 
fraud.  In  eltlier  view  the  debtor  waa 
properly  convicted  npon  tbe  charge  of 
fraud.  Jt  was  wuhin  tbe  ditirretiunary 
power  of  the  superior  court  to  remove  tbe 
nonsuit.  Both  in  civil  and  criminal  cases 
an  order  of  court  may  be  revised  at  tbe 
same  term  or  sitting  of  the  court.  Comi. 
V.  Weymouth,  2  Allen,  144;  Lowe  v.  Brig- 
bam.  8  Allen,  430;  Keith  t.  McCaffrey, 
145  Mass.  18, 12  N.  E.  Bep.  419.  The  charge 
of  fraud  was  Intba  nature  of  asultatlaw  ; 
tbe  defendant's  recognisance  bound  htm 
to  abide  the  final  Judgment;  and  there  ia 
no  statute  which  entitled  him  to  an  abso- 
lute discharge  on  the  mere  entry  of  a  aon- 
suit.  Pub.  St.  e.  162,  §§  49-62;  Everett  v, 
Henderson,  l.'>0Mas8.411. 418,  23  N.  £.Bep. 
818.  No  Judgment  had  been  entered  npon 
the  nouult.  Ezeeptlons  urerrnled. 


(lU  Hub.  448> 

STANDABD  BUTTON-FASTENING  OO.  v. 
ELLIS  et  aL 
(Supreme  Judicial  Conrt  of  Massachusetts. 
Suffolk.    Sept  6,  1893.) 
Patents  vob  Ihvbktiohs— Licbnbbs. 

1.  lieases  of  patented  machines  grsntlns 
no  exclusive  rights  are  mere  licenses,  and  do 
not  Imply  a  covenant  for  quiet  enjoyment,  such 
as  would  be  broken  when  the  piatent  is  held 
an  infringement,  and  the  use  of  the  invention 
Is  enjoined;  and  If,  therei^^,  Ae  lessee  eon* 
tinne  to  nee  the  macUae,  he  must  par 
rent 

2.  Though  a  contract  of  hire  of  patented 
machines  is  called  a  "lease,"  and  the  parties 
"lessor"  and  "leasee,"  and  wdd  contract  stipu- 
lates that  it  only  gives  the  right  to  nse  cer^ia 
machines  numbered  and  described,  but  not  to 
make  or  sell  anr,  and  to  use  them  only  In  a 
certain  place  unless  after  the  lessor'i  eonaent 
to  removal,  this  does  not  Import  any  war- 
ran^  that  the  patent  is  valid,  nor  that  leasee 
shall  have  quiet  enjoyment  in  its  nsa. 

Report   from  superior  conrt,  Siffolk 

eonuty. 

Action  by  the  Standard  Button-Fasten- 
ing Company  against  Charles  fiills  and 
others  for  rent  of  certain  machines  ot 
plaintiff's  manufacture.  Judgment  for 
ptalntiff.  Defendants  except.  Case  re- 
ported.  Affirmed. 

George  E.  Hmlth.  for  plaintiff.  Jonea  & 
PJngree,  lor  delendants. 

ALLEN,  J.  The  defendants  concede 
that  a  llcenae  to  use  a  patented  article 
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iom  not  Import  a  warrantj  of  the  valid- 
ity ol  tbe  patent,  and  tbey  also  concede 
the  right  of  tbe  plaintiff  to  recover  rent 
or  rojaltiee  accordlnx  to  the  terms  of  the 
leaaes;  but  they  contend  that  the  plalntltr 
has  brohan  certain  express  and  Implied 
covenants  contained  m  the  lenses,  and 
seek  to  defeat  the  plaintiff's  claim  by  re- 
eoDping  the  damages  sustained  by  the 
breaebes  of  covenant.  The  case  therefore 
presents  the  qaeetlon  whether  there  has 
been  a  breach  of  any  express  or  Implied 
covenant  on  the  part  of  the  plaintiff.  Un- 
less  dlstlDKulBhable  on  this  gruund,  tbe 
caselallH  within  the  decision  In  Buttou- 
Fafltening  Co.  v.  Harney,  156  Mass.  507,  29 
E.  Rep,  1148,  and  tbe  defendants*  ar- 
gument rests  entirely  upon  this  sapposed 
distinction.  Tbe  defendants  contend  that 
tberewAs  an  implied  covenant  on  tbe  part 
ol  the  plaintiff  for  quiet  enjoyment,  and 
also  that  the  leawsountalned  express  cot- 
enants  to  the  same  effect.  There  has  been 
no  Interference  wltb  the  defendants'  phys- 
ical possesBlun  of  tbe  mucblnes.  No  qnes- 
tton  arises  as  to  an  implied  warranty  of 
title,  so  far  as  the  mere  physical  charac- 
ter nr  poHsessIon  of  tbe  machines  is  con- 
cerned ;  but  letters  patent  had  been  grant- 
ed for  a  certain  Invention  embodied  there- 
lD»  and  this  luTentlou  had  been  determined 
to  be  an  Infringement  opon  certain  other 
letters  patent,  and  the  use  of  it  had  been 
eujolned.  Tbe  ln}ury  complained  of  by 
the  defendants  Is  the  being  deprtred  uf 
thH  use  of  this  invention. 

So  far  as  the  Invention  described  In  the 
letters  patent  Is  concerned,  tbe  so^alled 
"lease"  was  merely  a  license.  Mo  exclu- 
sive rlKhts  were  gran  ted  thereby,  and  any- 
thing short  of  a  grant  of  exclusive  rights  is 
a  license.  Taylor  v.  Wilder.  10  How.  477; 
Howe  V.  Wooldredge,  12  Allen.  18;  Rob. 
Pat,  SS  768.  806-80B,  1224.  note.  A  license 
imports  no  warranty  that  the  patent  Is 
vaUd,  and  no  case  has  been  foond  which 
holds  that  a  covenant  lorqulet  enjoyment 
of  the  right  to  use  the  Inventiun  Is  implied. 
Tbe  analogy  to  a  lease  of  land  Is  not  very 
close.  A  license  to  use  a  patented  iaven> 
tlon  gives  permission  to  make  snub  ase  so 
far  as  tbe  licensor  can  give  snch  permis- 
sion ;  that  is,  to  nse  It  so  far  as  that  can 
be  done  witboot  infringing  other  patents. 
Where  a  grant  of  an  exclusive  right  is 
made,  If  tbe  excl naive  right  fails,  tbe  con- 
sideration of  the  grant  fails.  Harlow  v. 
Putnam.  124  Mass.  6691.  But,  where  a 
mere  license  Is  given, It  Is  held  that  there  Is 
no  failnre  of  consideration  till  the  licensee 
is  actnaUy  prevented  from  using  the  In- 
vention. Maraton  v.  Swett,  88  N.  Y.  636; 
Angler  T.  Baton,  98  Pa.  Ht.  694;  Jones  v. 
Burnharo.  tf7  Me.  93;  Iron  Works  v.  New- 
hall,  34  Conn.  67;  WhUe  v.  Lee.  14  Fed. 
Rep,  7S9;  Covell  T.  Bostwlck.  8»  Fed,  Rep. 
421;  Rob.  Fat.  S  1261.  The  fact  that  the 
license  Is  contained  In  n  lease  of  a  machine 
does  not  alter  Its  character.  No  question 
arises  under  that  portion  of  tbe  contract 
between  tbe  parties  which  Is  properly  rfr> 
ghrded  as  a  lease.  The  only  goestlons  are 
iu  relation  to  the  right  granted  to  use 
the  patented  invention.  This  right  Is  a 
license,  and  is  qnite  dltfereat  in  Its  l^al 
effect  from  rights  under  a  lease.  No  cov- 
enant lor  quiet  enjoymeot  Is  implied  In  a 
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license  to  use  a  patented  invtmtlbn.  When 
the  detendaots  were  prevented  from  using 
the  Invention,  they  might  have  refused  to 
pay  the  rent  or  royalties,  and  given  op 
the  use  of  the  machine.  They  did  not. 
however,  do  this.  They  eontlnued  to  use 
tbe  machine,  and  now  admit  tbat  this 
makes  it  their  dnty  to  pay  tbe  rent. 
There  being  no  Implied  covenant  lor  quiet 
enjoyment,  this  ground  of  defense  falls. 

Tbe  defendants  further  contend  that 
sach  covenant  is  to  be  found  in  the  lan- 
guage of  the  contract  or  lease.  The  por- 
tions relied  on  are  as  follows:  In  the  first 
place,  the  Instrumeut  is  called  a  "lease," 
and  the  parties  are  called  "lessors"  and 
"lessees,"  and  the  general  pbruseology  Is 
such  as  Is  nsnal  In  leases.  There  is  also 
a  provision  "tbat  this  lease  gives  only  the 
right  to  use  said  machine,  and  not  the 
right  to  make  or  sell  any  machine,  nor  tbe 
right  to  use  any  other  marhlnes  than  tbe 
ones  numbered  and  described  as  above;" 
also  "  the  lessee  Is  by  this  lease  authorised 
to  use  the  said  machines  only  In  leasee's 
factory  in  Haverhll),  eforeaaid:  but,  on 
proper  notification  of  lessee's  wish  to  re- 
move machine  to  some  other  factory  of 
lessee,  lessor  will  authorise  tbe  use  in  sacb 
factory.  *  These  words  were  not  de- 
signed to  Inenase  tbe  obl^utlon  of  the 
lessor  in  respect  to  warranting  tbe  va- 
lidity of  the  patent,  or  covenanting  that 
the  lessee  ohould  not  be  disturbed  In  the 
use  thereof.  They  were  Inserted  for  an- 
other purpose,  and,  when  taken  together, 
bad  the  effect  to  limit  the  defendant's 
rights,  rather  than  to  increase  them. 
They  are  to  be  construed  with  rrferencc 
to  tbe  general  rights  which  the  instru- 
ment was  intended  to  confer.  The  leasees 
became  licensees,  and  the  words  quoted 
defined  and  limited  tbelr  rights  as  licen- 
sees. To  hold  that  they  amonnt  to  a 
covenant  that  the  licensees  should  not  be 
disturbed  Id  their  use  of  the  Invention 
would  be  to  add  something  which  Is  In 
excess  of  tbe  ordinary  rights  ofUceuBees, 
and  which  was  probably  never  contem- 
plated  by  tbe  lessor.  Judgment  on  tbe 
flu  ding. 

CU*  Han.  «1> 

HATES  V.  JACKSON. 

(Supreme  Judicial  Court  of  MaBsachasetts. 
Suffolk.  Sept  6,  lS9a) 
FaAUDS,  Statdti  o^Lanb  CoHTRAcn. 
Uudw  Pub.  St.  c  78,  I  2,  pnrridfDg 
that  the  consideration  of  the  contract  need  not 
be  expressed  iu  the  writiDsr  signed  by  the  partj 
to  be  charged  therewith,  but  may  be  proved  hj 
any  legal  evidence,  a  receipt  for  a  sum  on  ac- 
connt  of  the  purchase  of  umd  described,  at  a 
certain  price,  "sabject  to  a  mortgage"  of  a 
certain  amount,  is  a  safficient  memorandum, 
though  it  be  shown  tbat  the  amount  of  the 
mortgage  was  to  be  deducted  from  the  price 
eqweesed.  Fidd.  a  J.,  and  Knowlton,  J.,  dli- 
Tftntlng. 

Bxceptloas  from  enperior  court,  Suffolk 
county. 

Action  by  A.  H.  Hayes  against  Charles 
E.  Jackeon  for  damages  tor  breach  of  con- 
tract to  convey  real  estate.  Judgment  for 
plalntin.  Defendant  brings  exceptions. 
Overruled. 
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Gaaton  &  Rdow  and  F.  S.  Nickeraon,  for 

SIftlntin.  J.  J.  Myers  aod  O.  D.  Ooa,  for 
etendant. 

HOLMES,  J.  This  Ir  an  action  npon  a 
contract  for  the  Bale  of  land.  The  JodRe 
has  found  for  the  plaintiff,  and  the  only 
qaratlon  la  whether  the  memorandnm 
waa  Hufflcient  to  satisfy  the  statute  of 
frauda.  Pub.  St.  e.  78,  S  1,  d.  4.  The 
memorandum  was  as  foUowe: 

"G.  £.  Jackson,  Conveyancer  and  Dealer 
In  Beal  Estate.  Back  Bay  Lands  and  Sea 
Shorn  Lots  a  Specialty.  Howard  Bank 
BuildlDKC.  19  CoiiKn>SB  St..  Boston,  April  6, 
1889.  Received  of  Albert  H.  Hayee,  one  hun- 
dred dollars  on  account  of  sale  of  estate 
of  number  S79  Colambus  avenue,  for  the 
sum  f  14,140,  subject  to  a  mortgage  of  8,000 
dollars  on 4k  per  cent.interest,aDd  I  aeree 
to  pay  the  140  dollars  as  commission  to 
James  0.  Tucker ;  rents  and  Insurance  and 
Interest  to  be  adjusted  to  date;  title  to  be 
pasHed  wltblu  ten  days  from  date.  C  K. 
Jacksoa." 

On  the  face  of  It,  this  discloses  no  defect : 
bnt,  as  the  defendant  and-  the  plaintiff 
agreed  lo  tb^r testimony  that  the  assump- 
tion of  the  mortgage  of  f 8,000  was  part  of 
tbe  consideration,  and  nent  to  make  up 
tbesum  of  $14,140  mentioned,  we  assume 
that  the  Judge  found  accordingly,  and 
that  it  Is  open  to  the  defendant  to  argue 
that  the  memorandum  does  not  agree 
with  the  fact,  but  sets  forth  an  agreement 
which  was  never  made,— to  pay  f  14,140  tor 
the  equity  of  redemption.  Whether  this 
argoment  Is  sound  or  not  we  do  not  con- 
sider, because  It  seems  to  be  disposed  of 
by  section  2  of  oar  statute  that  the  consid- 
eration of  such  promise,  contract,  or 
agreement  need  not  be  set  forth  or  ex- 
pressed In  the  writing  signed  by  tbe  party 
to  be  charged  tnerewltb.  This  section 
was  Inserted  In  tbe  Bevlsed  Statutes, 

icliapter  74,  5  2.)  for  the  purpose  of  adopt- 
ag  and  confirming  the  Judgment  of  tlils 
court  In  Packard  v.  Blchardson.  17  Mam. 
122,  declining  to  follow  Wain  v.  Warlters.S 
East,  10.  That  case  concerned  a  promise 
to  pay  a  debt  of  another,  a  subject  on 
which  there  has  been  much  controversy  In 
this  country,  (Browne,  St.  Frauds,  {  890  et 
seq.,)  and  went  on  the  broad  ground  that 
It  was  not  necestiary  to  state  the  consid- 
eration, (Marcy  v.  Marcy,  9  Allen,  8,  10; 
Wetherbee  v.  Potter.  99  MasH.  354,  362.) 
The  rule  laid  down  In  Wain  v.  Warltere  was 
altered  by  statute  In  England.  {St.  1»  &  20 
Vict,  c  07, 1 8,)  "because  it  was  found.  In 
practice,  that  it  led  to  many  unjust  and 
merely  technical  dpfenties  to  actions  upon 
guaranties:"  (2  Braltb.  Lead.  Cas.  [8th 
Ed.]  '282,  •263,  note  to  Wain  v.  Warltera.) 
The  secoucl  section  of  our  statute  Koea  fur- 
ther, and  applies  to  all  thecontracts  men- 
tioned in  section],  DO  doubt  for  Himilar 
reasons,  among  others.  The  defendant  Is 
safflelently  protected  if  all  that  he  Is  to  do 
Is  required  to  be  in  writing. 

Of  course.  It  may  be  said  that,  in  a  bi- 
lateral contract  like  the  present,  the  con 
temporaneous  payment  of  the  price  is  ft 
condition  of  the  promise,  and,  therefore, 
that  the  promise  cannot  be  set  forth 
truly  unless  the  consideration  Is  stated. 
Bat  the  language  of  the  section  Is  general. 


and  should  be  read  as.  no  donht.  It  waa 
meant.  The  only  effect  Is  that  a  promise 
set  forth  as  absolute  may  be  subject  to  an 
Implied  condition  of  performance  on  the 
other  side.  When  such  an  Implied  condi- 
tion exists.  It  win  be  construed  Into  the 
writing,  and  knowledge  of  the  law  gives 
notice  of  Its  possible  existence.  In  some 
eases  It  has  been  held  onneceasary  to  state 
tbe  consideration,  even  when  there  Is  no 
provision  like  our  section  2.  although  tbe 
consideration  was  ezeeatory.  TborDbarK 
r.  Masten,  K.  C.  298;  Miller  r.  Irwio.  1 
Dev.  &  B.  103;  Ellis  v.  Bray.  79  Mo.  227; 
Violett  v.  Patton,  eCranch,  142;  Camp 
Moreman.  84  Ky.  636,  2  S.  W.  Rep.  179.  In 
Uowe  T.  Walker,  4  Gray,  318.  Thomas.  J., 
plainly  Indicated  the  opinion  that  section 
2  of  the  statute  applies  In  all  cases,  point- 
ing out  that  this  does  not  mean  that, 
when  the  parties  are  reversed,  the  oral 
agreement  will  be  snffldent  to  sustain  an 
action. 

The  only  case  at  all  opposed  to  our  con- 
clusion, so  far  as  we  know.  Is  Grace  v. 
Denlson.  114  Mass.  16.  That  was  a  bill  for 
specific  performance,  not  of  the  ortielnal 
agreement,  but  of  the  written  document 
set  forth,  which  docuoient  showed  that  a 
mortgage  was  to  be  given  by  the  pur- 
chaser, bat  did  not  state  what  part  of 
the  purchase  money  was  to  remain  se- 
cured In  that  way.  Specific  performance 
was  refnsed,  and  in  the  judgment  a  briet 
reference  was  made  to  the  statute  o( 
frauds,  citing  Browne,  St.  Frauds,  S}  376, 
381;  Fry,  Spec.  Perf.  (Ist  Ed.)  SS  231, 322, 
and  note  7.  These  wctlona  state  In  gen- 
eral terms  that  the  memorandum  must 
contntn  the  price,  and  do  not  apply  In  tbia 
state,  so  that  the  Inference  Is  that  section 
2  of  our  statute  was  overlooked  by  the 
court.  It  was  not  mentioned  In  tbe  Drl^s 
of  coansel  or  In  tbe  Judgment.  Tbe  deci- 
sion cannot  overrale  the  statute, and  Is  no 
authority  for  a  distinction-  ander  it.  So 
far  as  it  went  on  the  doctrines  of  speclfie 
performance  only,  as  would  seem  from  the 
reference  to  Fry,  (section  222.  note  7,) 
stating  Baker  v.  GlBas,6  Munf.  212.  and  to 
Railroad  Co.  ▼.  Babcock.  8  Cush.  22N,  232, 
and  from  tbe  fact  that  Mr.  Justice  WellK, 
who  delivered  the  opinion  of  tlie  eonrt, 
also  wrote  the  decision  In  Wetherbee  t. 
Potter.  99  Mass.  354,  86V,  it  baa  no  beai^ 
ing  on  the  case. 

Exceptions  overruled. 

FIELD,  a  J.,  (dlbsentlng.)  I  do  not  as* 
sent  to  the  opinion  of  the  court.  The 
agreement  or  receipt  signed  by  tbe  defend- 
ant purparts  to  set  oat  tbe  price,  and  ap- 
parently contains  all  the  terms  of  the  con- 
tract. It  Is  argued  that  one  term  of  the 
contract  was  that  "the  tenant  should  be 
allowed  to  remain, "bnt  the  exceptions  re- 
cite that  there  was  **  conflicting  evidence 
upon  the  point  as  to  whether  or  not  It 
was  a  part  of  tbeural  agreement  that  the 
tenant  ebnald  beallowed  to  remain."  The 
'■nurt,  trying  the  case  without  a  Jury,  has 
found  tor  the  plalntllT,  and  has  refused  to 
rule  according  to  three  requests  made  by 
the  detendaut.  For  aught  that  appeara, 
the  court  may  have  found  that  It  was  not 
a  part  of  the  contract  that  the  tenant 
should     allowed  to  remain:  but,  it  thera 
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wan  Bneb  an  agreement,  It  was  an  ag^ree- 
ment  to  be  performed  by  the  plaintlB  after 
be  rerelved  tbe  eonvejance,  and  aeema  to 
be  collateral  to  tlie  contract  of  parchase 
and  Bale,  rather  than  a  part  of  It.  Tbe 
real  dlfUcalty  in  the  case  la  that  the  writ- 
ing; la  urableuoaa  in  regard  to  the  prioe, 
and  one  queatluD  In  tbe  caee  might  have 
been  whether  oral  evidence  waB  compe- 
tent to  remove  the  ambl}$Dity,bDt  no  such 
qneatjon  appears  to  have  been  raiHed. 
The  evidence  of  tbe  nnage  of  real-estate 
brokers  with  respeet  to  the  amount  of 
their  commlSBlonK,  if  competent,  bad  Bome 
tendency  to  show  that  the  writings  abuuld 
be  construed  as  both  the  plaintiff  and  the 
defendant  teBtifled  the  contract  really 
was.  The  opinion  of  tbe  court  proceeds 
eolely  on  the  ground  that,  under  our  stat* 
nte  of  frauda.  tbe  contract  of  sale,  or  a 
memorandum  ol  tbe  aale  of  land,  aij^ned 
by  the  vendor,  need  not  contain  the  price 
or  any  of  the  other  terms  of  tbe  sale;  that 
it  la  enough  If  the  writing  ahows  that  the 
defendant  hae  agreed  to  sell,  on  some 
terms  unexpreaaed,  certain  designated 
land  to  tbe  plaintiff,  or  contains  an  ac- 
knikwledgment  tbat  soch  an  aaireement 
had  been  made.  Tbe  reasons  ^veu  for 
this  opinion  are  that  by  our  statute  (Pub. 
at.  c  7S,  S  2)  "the  consideration  of  such 
promise,  contract,  or  agreement  need  not 
be  set  forth  or  expressed  in  tbe  writing 
signed  by  the  party  to  be  charged  there- 
with, but  may  be  proved  by  any  legal  evi- 
dence." This  provision  was  introduced 
into  oor  statutes  In  consequence  of  tbe  de- 
cision In  Packard  t.  Rlebardsou,  17  Mass. 
122.  Rev.  St.  c.  74,  fi  2.  In  the  report  of 
the  commiaaioners  appointed  to  make  the 
revision  they  Bay  that  "this  section  is  new 
In  terms,  and  la  propused  for  the  purpose 
of  adopting  and  confirming  tbe  Judgment 
of  tbe  supreme  Jvdlelal  court  upon  tbe  con- 
struction ot  the  statute  now  In  force.  17 
Mass.  12ii."  Tbe  decision  In  Packard  v. 
Richardson  was  upon  a  written  promise 
on  the  back  of  a  promissory  note,  as  fol- 
lows: "  Weacknowledge  ourselves  bolden 
as  sur6ty  for  the  payment  of  the  within 
note;"  Bigned  by  tbe  detendante.  In  the 
opinion  It  is  said :  **  The  considers  tion  ex- 
isting was  that  these  delendanta  were 
membera  ctf  tbe  company  wbieh  made  tbe 
note,  and  tbat  a  suit  which  had  been  com- 
menced was  stopped  by  the  plnintllf,  at 
their  request.  But  this  consideration  was 
proved  by  parol,  and  the  writing  acknowl- 
edges no  consideration  whatever."  The 
court  declined  to  follow  the  decision  in 
Wain  T.  Warlters,  6  East,  10.  See  Sann- 
dors  V.  Wakefield,  4  Barn.  &  Aid.  505.  All 
these  cases  arose  Upon  contracts  of  guar- 
anty  or  contracts  to  pay  the  debt  of  an- 
other, and  tbe  consideration  of  the  prom- 
ise was  executed.  When  these  caaes  were 
decided,  It  was  not  questioned  that  tbe 
memorandum  ot  a  contract  of  sale  must 
contain  the  terms  of  the  contract,  and  one 
term  ot  every  contract  of  sale  is  tbe  price. 
Many  of  the  statee  ol  the  United  States 
have  passed  statutes  on  this  subject  simi- 
lar to  ours,  viz.  Illinois,  Indiana,  Ken- 
t  jcky,  Maine,  Michigan.  Nebraska,  New 
Jersey,  Virginia,  West  Vli^inia.  8eeWood» 
lit.Fraads,176,8l»,922.  Ak  It  may  be  ang- 
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geated  that  dadsio&s  In  England  and  in 
states  where  no  similar  statutes  exist  are 
not  applicable,  I  abaU  confine  my  cita- 
tlone  chiefly,  if  not  wholly,  to  oor  own  de- 
cisions, and  to  the  decisions  of  tbe  courts 
of  those  states  whose  statute  on  tbls  sub- 
ject is  similar  to  ours. 

It  la  substantially  conceded  that  Grace 
V,  Denlson,  114  Mass.  16,  is  directly  op- 
posed to  the  opinion  of  the  court  in  the 
present  case,  bat  It  said  tbat  the  second 
section  ot  onr  statute  ut  frauds  was  over- 
looked by  the  court.  It  was  a  bill  In  equi- 
ty against  a  vendor  for  tbe  specific  pei^ 
formence  of  an  agreement  to  convey  land. 
The  casearo^e  on  a  demurrer  forthe  cause 
"  tha  t  such  contract  as  the  plaintiff  alleges 
to  be  In  writing,  and  signed  by  the  defend- 
ant, is  not  sumclent  to  enable  a  court  of 
equity  to  decree  specific  performance  there- 
of." The  only  ground  on  which  tbe  de- 
murrer was  sustained  was  that  tbe  mem- 
orandum of  the  agreement  was  nut  suffi- 
cient to  satisfy  tbe  statute  of  frauds.  The 
memorandum  Indlraced  "that  a  part  of 
^be  purchase  money  was  agreed  to  be  se- 
cured by  mortgage  of  the  premises  to  be 
conveyed,  but  It  does  not  disclose  nor 
tumisb  any  means  for  the  court  to  ascer- 
tain what  part  or  amount  is  to  remain 
npon  mortgage,  and  what  paid  In  cash 
upon  delivery  of  tbe  deed."  "Tbe  writ- 
ing tieing  incomplete  in  one  of  Its  essen- 
tial terms,  and  the  court  having  no 
means  to  which  it  can  lawfully  resort  to 
supply  the  defect,  specific  perf<irmauce 
must  fail."  Atwood  v.  Cobb,  IR  Pick. 
227,  was  assumpsit  by  tbe  vendee  against 
the  vendor  on  an  agreemeut  to  convey 
land  signed  by  both  parties.  Tbe  agree- 
ment was  "in  consideration  of  the  same 
sum  which  1  paid  nlm  (the  vendee)  for 
the  same,  with  interest  from  the  time  I 
purchased  tbe  same  till  I  paid  tor  it,  [sup- 
posed  about  six  months,]  with  the  ex- 
pense of  the  deed;  also  the  taxes  for  one 
year."  One  defense  was  the  statute  of 
frauds.    On   this  tbe  court  say:  "The 

Erinclpal  uncertainty  is  as  to  the  price  to 
o  paid.  *  *  *  As  tho  amount  paid  for 
an  estate  Is  usually  determined  by  the 
consideration  expressed  in  the  deed  of  con- 
veyance, or  by  some  receipt  or  memoran- 
dum. It  Is  possible  to  pronounce  tbe  con- 
tract void  under  the  statute  because  it 
does  not  express  with  sufficient  certainty 
the  price  t<i  be  paid  for  the  estate."  Mor^ 
ton  V.  Dean.  13  Mete.  (Maas.l  8S5,  was  an 
action  of  assumpsit  by  the  vendor  ut  land 
against  the  vendee.  The  memorandum 
was  signed  by  an  auctioneer,  who  was 
the  agent  ot  both  parties;  and.  In  the 
opinion  In  that  case,  It  was  said:  ''But 
the  memorandum  of  sale  must  refer  to  the 
conditions  of  sale,  or  tbe  case  will  be  with- 
in the  statute.  When  the  connection  be- 
tween the  memorandum  and  the  condi- 
tions Is  to  be  proved  entirely  by  parol  evi- 
dence. It  is  within  tbe  mlscblef  intended  to 
be  prevented  by  tbe  statute.  Tbe  terms 
of  the  agreement  which  are  material  must 
be  stated  in  writing."  In  Waterman  v. 
Meigs,  4  Cash.  497.  the  court  say:  "The 
statute  [of  frauds]  requires  '  some  note  or 
memorandum  in  writing  of  the  bargain.* 
Tbls  letter  alludes  to  plaak  bought  and 


Digitized  by  Google 


6iW 


HOBTHBASTDBN  BEFOBTEB.  Vol.  84. 


(Mass. 


to  be  deliTered,  bat  It  does  not  state  any 
one  of  the  elemeota  ol  a  contract,  price, 
quantity,  quality,  time, place, or  anything 
to  InTorm  as  what  the  nature  of  the  c«m- 
tract  was,  and  1h  clearly  not  a  naltlclsut 
memorandum.*'  Cuddington  t.  Goditard, 
36  Gray,  436,  waa  an  action  oI  contract  to 
recover  damages  for  not  dellyering  200.000 

Bounds  of  copper  alleged  to  have  been  sold 
y  the  defendant  tu  the  plaintiff.  The 
same  doctrine  was  announced,  althongh 
the  qoeetion  arose  under  the  section  of  the 
Btatate  of  frauds  reluiing  to  a  contract 
for  the  sale  o(  goode,  wares,  and  mer- 
chandise.  Riley  T.  Farnswortli,  116  Mass. 

was  an  action  of  contract  by  the  ven- 
dee of  land  against  the  veudor.  The  mem- 
uranduu  was  signed  by  auctioneers,  who 
were  agents  of  both  parties.  It  described 
the  land  and  the  price,  and  It  acknowl- 
edged the  receipt  of  a  deposit,  and  cim- 
tained  an  agreement  that  the  vendor 
should  fulflll  the  conditions  of  sale.  These 
conditions  were  not  In  writing.  The 
court  say:  "The  memorandum  in  writ- 
ing required  by  the  statute  of  frauds  must 
contain  all  the  essential  terms  of  the  con- 
tract, BO  that  the  court  can  ascertain  the 
rights  of  the  parties  from  the  writing  it- 
self without  resorting  to  oral  testimony." 
Asbcrott  V.  Butterworth,  186  Mass.  611, 
was  an  action  of  contract  for  breach  of 
a  written  agreement  to  sell  goods.  The 
court  say:  "In  this  case  it  does  not  ap- 
pear that  the  price  Is  made  certain  by  any 
writing  signed  by  the  defendants.  The 

g resent  price  Is,  indeed,  Sj^d.  per  pound; 
Bt  tbe  prices  generally  are  to  be  the 
same  as  those  paid  by  the  Ashcroft  Manu- 
facturing Company,  and  It  does  not  ap- 
pear that  those  prices  are  contained  In 
any  writing  signed  by  the  defendants  to 
which  this  offer  of  the  defendants  refers. 
The  statute  of  frauds  has  been  pleaded. 
Wethlnk  the  ruling  cannot  be  supported. " 
See,  also,  Elliot  v.  Barrett,  144  Mass.  256, 
10  N.  £.  Rep.  820;  Fugg  v.  Price,  145  Mans. 
513, 14  N.  E.  Rep.  741.  In  Freeland  v.  Rlts, 
154  Mass.  257,  28  N.  £.  Rep.  22B,  the  court 
say:  "It  is  a  weilHsettled  rule  of  law  that, 
while  the  memorandum  mast  express  the 
essential  elements  of  the  contract  with  rea- 
sonable certainty,  these  may  t>e  gathered 
either  from  the  terms  of  the  memorandum 
Itself,  or  from  some  other  paper  or  papers 
therein  referred  to."  In  White  t.  Bige- 
low,  154  Mass.  593.  28  N.  £.  Rep.  904,  the 
court  say:  "To  satisfy  the  statute  [of 
fraudsl  the  agreement  ur  memorandum 
mast,  either  by  Its  own  terms  or  by  refer- 
ence to  some  other  writing,  express  with 
reasonable  certainty  all  the  conditions 
and  essential  elements  of  the  bargain." 
See  Callanan  v.  Chapln.  158  Mass.  113,  32 
N.  E.  Rep.  041.  While  some  of  these  cases 
are  suitM  against  the  vendee,  and  some 
suits  against  the  vendor.  It  la  abundantly 
evident  that  this  court  has  always  held  in 
both  classes  of  cases  that  in  a  contract  to 
convey  land  or  other  property,  executory 
on  both  sides,  the  contract  or  raemorao- 
dum,  although  It  need  be  signed  only  by 
the  party  to  be  charged,  must  contain  all 
the  essential  terms  of  the  contract  or  bar- 

gsin,  and  that  the  price  agreed  to  be  paid 
I  ma  essoBtlal  term.    To  aoy  that  the 


court,  in  the  decision  of  Grace  r.  Deni* 
son,  overlooked  the  well-known  provieloD 
of  our  statute  otfrauds  coDcemIng  consid- 
eration, seems  to  me  unwarranted. 

The  following  are  some  of  the  decisions 
In  other  states  whoHC  statutes  on  tbla 
subject  are  similar  to  ours:  O'Donneli  v. 
l^eeman,  48  Me.  158;  Williams  v.  Robin- 
son, 78  Me.  195.  In  the  last  case  the  rourt 
say:  **But  while,  as  before  se«i,  the  mem- 
orandum need  not  oeceesarlly  mention  tbe 
consideration,  that  being  proved  by  parol 
testimony,  nevertheleas,  In  order  that  the 
court  may  ascertain  the  rights  of  tlie  par- 
ties from  the  writing  itself,  without  resorl: 
to  oral  testimony,  (Blley  v.  Famawortb, 
116  Muas.  223-225,  23H.)  to  satisfy  tbe  stat- 
ute tbe  memorandum  must  contain  with- 
in Itself,  or  by  some  reference  to  other 
written  evidence,  the  names  of  tbe  vendor 
and  vendee,  and  all  the  essential  terms 
and  conditions  of  the  contract,  expressed 
with  such  reasonable  certainty  as  may  l>e 
understood  from  the  memorandum  and 
other  written  evidence  referred  to.(if  any.) 
without  any  aid  from  parol  testimony. " 
tiaultv.  Btarmunt,5l  Mich.  686, 17  N.  W. 
Rep.  214;  Norton  v.  Gale,  95  111.  G83;  Far- 
well  V.  Lowther.18  III.  252;  Nlbert  v.  Bair- 
harBt.47  N.  J.  Eq.  201,  20  Atl.  Rep.  252; 
Suhenck  v.  Improvement  Co.,  (N.  J.  Cb.) 
10  Atl.  Rep.  881.  Uee  Williams  v.  Morris.  95 
U.  H.  444;  Reed.  St.  Frauds,  §  898  et  seq.; 
Browne,8t.Frauds,fi§ 376-386.  InC^mpv. 
Moreman,  84  Ky.  635, 2  8.  W.  Rep.  179,  an 
opinion  U  expressed  wbteb  accords  with 
the  opinion  ol  a  majority  of  tbe  court  fn 
tbe  present  case,  athoogh,  perhaps,  It 
was  not  necessary  to  tbe  decision.  See 
Freeland  v.  Blts,ublsnpra.  Thornborg  v. 
Manten .  88  N.  C.  293,  and  MUIer  v.  Irwia.  I 
Dev.  &  B.  108.  were  decided  under  a  stat- 
ute of  frauds  copied  from  the  EngUsb  stat- 
ute of  Charles  II.,  which  contained  nt* 
provision  concerning  consideration  sim- 
ilar to  ours.  Ellis  V.  Bray,  79  Mo.  227,  ap- 
pears to  have  been  decided  on  the  ground 
that,  "when  a  written  memorandum  of 
contract  does  not  purport  to  be  a  com- 
plete expression  of  tbe  entire  contract,  or 
a  part  of  It  only  Is  reduced  to  writing,  the 
matter  tbns  omitted  may  be  supplied  by 
parol  evidence, "—a  doctrine  to  which  t 
think  this  court  Is  not  committed. 

When  the  whole  contract  or  promise  of 
the  defendant  is  to  do  a  certain  thing,  and 
this  la  an  absolute  promise,  resting  upon 
a  consideration  which  has  been  executed, 
there  Is  some  reaaon  In  saying  that  tbe 
memorandum  signed  by  tbe  d^endaot 
need  not  contain  the  consideration  or  in- 
ducement of  the  contract  or  promise. 
But  In  ucontract, executory  on  both  aides, 
where  the  promises  are  mutual,  and  each 
Is  tbe  consideration  of  the  other,  tbe  prom- 
ises are  conditional,  and  one  party  aacrees 
perform  bis  part  of  thecon  tract  only  on 
condition  that  the  other  will  perform,  hla 
part,  and  It  cannot  be  known  what  tbe 
promise  of  tbe  one  Is  without  knowing 
the  express  or  Implied  promise  of  the 
other.  A  promise  to  convey  land  because 
tbe  promisee  has  actually  received  $1,000 
Is  not  the  same  as  a  promise  to  convey 
land  If  tbe  promisor  will  pay  fl.OOO  on  re- 
ceiving tbe  conveyance,  and  a  promise  to 
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eooT^  land  for  91 ,000,  to  be  paid  on  the 
detlr«7  of  the  deed,  is  not  theaume  as  a 
promise  to  eooveyland  for  910,000  to  be 
paid  on  the  delivery  of  the  deed.  The 
eondltlons  on  which  the  vendor  eereeB  to 
convey  are  often  niauy  and  complicated, 
and  Involve  the  aasumptlon  of  mortgages 
and  the  performance  of  other  acts.  If  a 
mere  aekoowledgment,  in  writing,  of  the 
vendor,  that  he  has  agreed  to  convey  ape- 
elfle  land  to  the  vendee  on  termswhich  are 
not  expressed,  Is  enfflctent  to  satisfy  the 
Btatnte  of  frauds,  then  It  Is  open  to  the 
vendee  to  prove  by  oral  testimony  the  price 
to  be  paid,  and  all  the  other  terms  of  the 
eontract  to  be  pefformed  by  htm,  and  tlia 
■tatote  wonid  uo  longer  prevent  fraada  and 
perjorles.  If  It  Is  a  condition  of  the  prom- 
ise of  the  vendor  that  It  la  not  to  be  per- 
formed unless  at  the  time  of  the  perform- 
ance the  vendee  pays  money,  and  gives 
or  assnmes  mortgages,  the  condition  qual- 
ifies the  promise,  and  Is  a  part  of  It,  and 
the  writing  should  contain  all  that  is  es- 
■raitlal  to  show  what  the  promise  or  con- 
tract on  the  part  of  the  vendor  in  fact 
was.  The  decision  of  the  court  seems  to 
me  in  great  part  to  nullify  the  statute.  I 
have  not  considered  whether  the  judg- 
ment of  the  court  might  not  be  sustained 
on  some  other  ground  than  that  stated 
In  the  opinion. 

Nr.  jQstiea  KNOWLTON  concors  In  this 
opInioD. 

(7  ind.  App.  Mt] 

BOARD  or  CXUCBS  OF  8HBLBZ  OOUM- 

TZ  T.  OASTBTTBB. 
(Appellate  Oovrt  9t  Indlaaa.   Jane  22,  1883.) 

DawoTivn  BaiDass  —  Aonoa  tob  Isnnuas— Ih- 
■TBCOTioy»-"OMlTaiBDTfMtr  NsoueBMOB— USD* 
lOAi.  TuATiunR— BaoovBKT  ran  bt  ICabbiid 
Wokah. 

1,  Where,  In  an  aeHon  for  pmonal  In- 
Jorits,  the  eridenee  showed  that  as  plain  tiff 
was  traveling  on  as  approach  to  deiendant 
eoontr's  bridge  her  horse  becoming  fri^tened, 
she  was  thrown  over  the  embankment  oecause 
1ber%  was  no  railing,  the  Jory  was  properly  in- 
■tmeted  that  if  the  approach  was  not  main- 
t^ed  in  a  Teasonably  safS  condition  for  public 
travel,  and  ptalstiff  knew  Its  oondidon,  she  waa 
not  bmind  to  for^  travd,  bat  was  reqnired  to 
use  cam  and  pmdenee  In  nroportlcm  to  such 
dangers,  if  any»  as  she  may  nave  known  to  ex- 
ist. 

2.  A  married  woman  may  recover.  In  an 
action  for  personal  Injeries,  the  expeoie  In- 
curred on  her  aeparate  aoooont  for  medical 
treatment  and  aorsiDi; 

On  petition  tor   rehearing.  Petition 
overruled. 
For  former  report,  see  88  N.  B.  Rep.  885. 

liOTZ,  J.  In  the  former  opinion,  afDrm- 
Ing  the  Jndgment  of  the  lower  court.lt 
was  said  that  "  the  lustrnctlons  are  none 
of  them  properly  in  the  record.  Tfnder 
sneb  circumstancss,  we  are  not  required 
tocoDBlder  them."  Having  reached  the 
eonelnaloa  that  the  Jndgmeot  abould  be 
alllrmed,  wn  rafralnra  from  stating  the 
reasons  why  the  Instructions  were  not 
properly  In  the  record.  Counsel  for  ap- 
pellant have  flli;d  an  earnest  petition  for  a 
rehearing,  in  wbteh  they  show  that  tbey 
had  no  oppoitanity  to  examine  appellee'a 


brief,  or  tbe  record  In  fbe  cif nae  after  aald 
brief  was  filed  and  before  the  decision  waa 
rendered ;  that  they  had  no  knowledge  of, 
and  were  not  responsible  for,  certain  al- 
leged changes  in  the  record ;  that  the 
strictures  contained  In  appellee's  brief  are 
very  unjuwt  and  unfair,  and  place  them  la 
an  unfavorable  attitude  before  this  court. 
They  ask  that  a  rehearing  be  granted, 
and  they  be  permitted  to  explain  their  re* 
latlon  to  such  alleged  changes,  and  to 
show  that  tbe  iastruL-tlons  are  properly  In 
tne  record.  We  have  examined  the  affi- 
davits upon  file,  and  are  convinced  that 
appellnot'B  eoonsel  are  free  from  fault  in 
relation  toMctaallegedcbaDgea.  We  have 
concluded,  nnder  the  facts  shown  by  the 
affidavits  on  file,  to  treat  the  Inatructluns 
as  being  properly  In  the  record,  and  to 
give  the  appellant  tbe  fnU  benedt  thereof. 

Only  two  of  tbe  InstructioDs  are  assailed 
in  tbe  argument;  and  under  the  familiar 
rale,ilnny  objections  exist  as  to  theothers, 
aneb  objeetlons  are  waived.  Tbe  flrst  in- 
struction of  which  complaint  is  made  Is  In 
these  wordst  "If  you  find  that  the  ap- 
proach to  and  of  the  bridge,  and  of  which 
complaint  is  made,  was  not  at  the  time  of 
tbe  alleged  occurrence  maintained  by  the 
defendant  In  a  reasonably  safe  condition 
for  pabllc  travel,  and  U  you  further  find 
that  tbe  plaintiff  at  the  time  ui  going  np- 
on  the  same,  II  shs  did  go  upon  tbe  same 
at  tbe  time  complained  of,  knew  that  ths 
same  was  not  so  maintained, if  It  was  not 
■o  maintained,  she  was  nut  bound  to  tor> 
go  travel  upon  such  approach,  bot  in 
traveling  opnn  the  same  she  was  required 
by  tbe  law  to  aae  care  and  prudence  In 
proportion  to  sncb  dangers,  ir  any.  as  she 
may  have  known  toexlst  from  thefalloreot 
any  person  to  so  maintain  suchapproaeh." 
Appellant's  counsel  contend  that  under 
the  role  embodied  In  this  Instruction  no 
one  is  bound  to  forego  traveling  upon  a 
pobllc  highway  at  any  tlme.no  matter 
bow  imminent  tbe  dangers  of  wlilch  he 
has  knowledge;  that,  even  tbongh-  tbe 
danger  be  certain  death,  or  destraction  ol 
property,  the  traveler  need  not  retrain 
from  traveling  over  the  point  of  danger. 
Tbia  assumption  la  an  extreme  one,  and 
bas  no  similarity  to  tbe  facts  of  this  case. 
An  Instruction  should  be  eonstmed  witb 
reference  to  tbe  evidence  In  hand.  Here 
tbe  eridenee  showed  that  the  appellee  was 
traveling  apnn  an  approach  to  a  bridge; 
that  the  horse  became  frightened,  and  she 
was  thrown  over  theembankmeut  and  in- 
jured ;  that  There  was  no  railing  or  guard 
at  the  side  to  prevent  falling  from  tbe 
approach.  It  seems  to  be  the  settled  law 
of  this  state  that  one  la  not  required  lo 
refrain  from  traveling  on  a  pablic  high- 
way merely  becanse  be  knows  U  to  ba 
dangerons.  The  law  only  requires  of  blm 
that  be  be  careful  In  proportion  to  the 
danger  of  which  be  has  knowledge,  and 
may  proceed,  If  it  be  consistent  witb  rea- 
sonable prudence,  to  travel  thereon;  and 
whether  be  used  reasonable  care  with  fals 
knowledge  of  tbe  danger  Is  generally  a 
question  for  the  Jnir.  Turnpike  Co.  v. 
Baldwin,  67  Ind.  86;  Turnpike  Co.  r.  Jack- 
son, 86  Ind.  118.  As  applicable  to  tbe  ert> 
dence  In  tbis  ouse,  we  think  this  Instrno* 
ttoa  was  not  erroneoaa. 
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Tfae  coort,  In  fnatructlng  the  Jury  with 
reference  to  the  elements  of  dan)ai<e  which 
might  be  taken  Into  conelderatloD,  need 
this  langdflge:  "You  may  alao  estimate 
any  sum  which  you  may  find  she  haa  paid 
from  her  own  separate  means  for  mefllcal 
treatment,  and  what  liability  she  may 
havu  incurred  for  any  euch  treatment  ap- 
Ktn  her  sole  and  separate  account,  not, 
however,  exceedlnjr  the  sum  of  fifty  dol- 
lars." Tbecomplalntlssllentua  to  wbetb- 
er  the  appellee  waa  married  or  sole.  It 
was  an  admitted  tact  un  the  trial  that 
she  WHS  a  married  woman  at  the  time  the 
Injury  was  received,  and  continued  to  be 
up  to  the  time  of  the  trial.  The  averment 
of  thecumplalnt  as  to  the  special  damages 
for  medical  attendance  Is  In  the  foIlon-luK 
words:  "That  she  hati  expended  and  In- 
curred a  liability  on  account  of  medical 
attendance,  nnndns,  and  care  in  the  sum 
of  fifty  dollars."  It  le  the  duty  of  the  hus- 
band to  support  and  maintain  his  wife, 
and  tofumlsh  medical  treatment  and  care 
In  the  case  of  injury  or  ailment,  and  pre- 
sumptively all  such  damages  accrue  to 
talm;  batthlsls  but  a  nake^l  presumption, 
and  when  it  Is  averred  and  proved  that 
the  wife  has  expended  money  or  Incurred 
a  liability  on  her  own  account,  she  Is  en- 
titled to  recover  therefor  as  If  she  were 
sole.  Under  the  present  statutes  of  thin 
state  the  only  limitation  upon  the  powers 
of  a  married  woman  to  make  contrncta 
la  that  ahe  cannot  become  surety,  or 
alienate  or  Incumber  her  real  estate  with- 
out her  husband  Joiolng  with  her.  In  all 
othfT  respects  ahe  stands  npon  an  e^nal 
footing  with  her  husband.  If  she  expend- 
ed money  or  Incurred  liability,  as  alleteed 
la  the  complaint,  she  may  recover  there- 
for. The  special  clrcumHtances  showInK 
her  right  of  recovery  Is  sufficiently  averred. 
We  think  there  was  do  error  in  ^vlng  this 
Instructlou. 

Having  considered  the  other  qneetlons 
discussed  In  the  former  opinion,  we  find 
no  substantial  reason  for  granting  a  re- 
bearing. 

The  petition  1b  therefore  overruled. 


(7  Ind.  App.  1TB) 

LOUISVILIiE,  N.  A,  &  a  RT.  CO.  v. 
STANGEB. 

(AppeUate  Court  of  Indiana.    June  24,  1883.) 

RAILBOAB  CdHPANIBS  —  ACCIDBNTB  AT  CROSBlKeS 
— N&QLlaBHCE— BODNDINO  Whistlk. 

If,  in  approaching  a  croaaine,  the  enfd- 
neer  should  see  tliat  a  traveler  on  the  hitrbwar 
ia  in  imminent  peril,  it  ia  his  duty  to  alacken 
the  apeed  of  the  train,  and  come  to  a  stop, 
before  rea<^ing  the  croasing,  if  possible:  but 
if  the  train  haa  reached  the  point  wbnre  the 
lav  requires  the  signal  to  be  girea,  and  it  la 
uncertun  whether  the  train  can  be  stopped 
bftf<ve  reaching  the  crossing,  the  signal  must 
be  riven,  though  It  may  mghten  a  team  on 
the  nt^way.  causing  damages. 

On    petition  for  rehearing.  Petition 
overroled. 
For  former  report,  see  82  N.  E.  Kep.  209. 

LOTZ,  J.  The  appellant  has  presented 
a  petition  lor  a  rehearing,  In  which  the 
former  decl^on  ot  ttiia  eoort  la  assailed 


with  great  vigor.  There  are  some  acts 
charged  In  the  complaint  which  do  not. 
in  our  Judgment,  constitute  negligence, 
and  there  are  some  facts  found  by  the 
special  verdict  that  are  not  alleged  In  the 
coiupldlnt,  and  which  do  nut  cunstitntn 
neglljcence.  Eliminating  from  the  npsclal 
vt^rdict  all  such  facts,  and  all  conclusloua 
of  both  law  and  fact,  as  we  may  do, 
(Railway  Co.  v.  Adams.  105  Ind.  151,  5  N. 
E.  Sep.  187,)  the  question  arises  whetlier 
or  not  there  are  facts  alleged  and  found 
remninfng  sufficient  to  support  the  Judg- 
ment rendered  by  the  lower  court.  In 
their  brief,  appellant's  counsel  ndmit  that 
there  are  two  acta  of  alleged  negligence 
which  are  averred  lathe  complaint  and 
found  by  the  jury:  ''(l)That  appellant, 
knowing  that  appellee's  team  was  run- 
ning away,  and  appellee  was  In  a  place  of 
danger,  blew  the  engine  whistle  three 
times;  and  (2)  made  no  effort  to  stop  or 
check  the  speed  of  said  train,  but  wUliuUy 
and  carelessly  Increased  the  speed  there- 
of." It  is  earnestly  insisted  that  theevl- 
dence  does  not  sustain  either  of  these 
findings.  We  have  examined  tfae  evi- 
dence, and  find  it  conflicting  on  both  of 
these  points.  It  is  the  settled  rule  that 
this  court  will  not  disturb  tha  judgment 
under  such  circumstances. 

It  is  further  contended  that,  as  the  law 
made  it  the  duty  of  the  engineer  to  give 
nlgnals  by  sounding  the  thistle  for  the 
highway  crossing,  negligence  cannot  be 
predicated  upon  an  act  which  the  law  re- 
quires to  be  done.  The  former  opinion  of 
this  court  Is  severely  erltlclaed.  Counsel 
for  appellani,  with  remarkable  force  and 
clearnpss.  Huys:  "Can  It  be  said  to  i>e  the 
law  that  when  an  engineer  sounds  the 
whistle  of  his  engine  in  strict  obedience  to 
the  statute  be  may  be  guilty  of  negll* 
gence?  Must  be,  while  holding  in  hla 
hands  the  lives  end  property  Intrusted  to 
his  care,  dashing  along  at  the  rate  of  fifty 
or  sixty  miles  an  hour,  with  all  bin  cares, 
In  the  twinkling  of  an  eye,  transform 
himself  Into  a  witness,  Jury,  and  court, 
survey  the  aurroundlngs,  and  determine 
with  absolute  accuracy  above  the  posal- 
blUtles  ot  criticism  whether  be  shall  obey 
the  law,  and  be  guilty  of  gross  Dili- 
gence thereby,  ur  disobey  the  law,  and  see 
before  him  a  threatened  fine  for  bimHelf 
and  damage  suit  for  his  company,  and, 
maybe,  death  to  his  passengers?  The 
statute  requires  that  the  whistle  shall  be 
sounded  not  more  than  one  hundred  nor 
leas  than  eighty  rods  from  the  road  cross- 
ing. The  signal  must  be  given  within 
this  space.  This  distance  of  twenty  rods 
is  often  traveled  in  foar  seconds  of  time, 
and  yet  the  engineer  must  look  at  the 
team,  determine  bow  fust  It  is  niDntng, 
how  badly  scared  it  Is,  bow  strong  and 
capable  the  driver,  what  probable  effect 
the  sounding  of  the  whistle  vrill  have  on 
the  scared  team,  and  determine  with  accu- 
racy whether  the '  exception  applies.*  and 
he  Is  justified  in  running  on  quietly,  and 
probably  creeping  up  on  some  driver 
about  to  cross,  and  who  haa  with  all  dne 
diligence  listened  for  the  warning  guaran- 
tied to  him  by  law  for  bfe  protection,  and 
dash  blm  and  bis  carriage  load  of  paaseo- 
gets  Into  etamltr.  Would  a»y  Jury  and 
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court,  wltb  days  ol  deliberation,  and  the 
facts  laid  before  tbem  by  witneuea  from 
•Tery  standpolnli  of  obmrratlos,  be  able 
to  deterrolDe  Jast  bow  fast  tbe  team  may 

be  rannliiK,  Juat  what  conditions  must  ex- 
ist to  JUHtity  the  enslneer  In  dlsobeylnx 
the  statute?  In  tills  case  the  horses  were 
almost  under  control,  the  speed  checked, 
and.  If  It  bad  not  been  for  this  nrosalnff 
wbiatle,  they  would  nuc  have  become  nn- 
managealite.  This  was  a  much-traveled 
road;  and  can  It  even  now  be  said  that 
the  soDodlnK  of  the  whistle  on  this  very 
ucoasion  did  not  slvethe  required  waru- 
lui!,  and  save  the  lives  ut  a  dozen  people 
who  otherwise  would  have  come  npon 
the  track  at  the croaslug  wltb  no  knowl- 
edge of  the  approach  of  this  rirlregulur 
train?  In  the  opinion  It  is  laid  down  as 
tbe  law  that  *apon  many  occasions  an 
enslueer  may  sound  tbe  whistle  lawfully. 
When  approaching  a  public  highway 
crossing  he  Is  by  law,  lu  this  state,  re- 
quired so  to  do.  Cireumstances  may  ex- 
tst,  however,  that  would  reader  such  an 
act  tbe  groHuest  negligence.  If  tbe  en- 
gineer sounds  tbe  whistle  upon  a  proper 
occasion,  and  In  ao  doing  he  frightens  a 
team  of  horses  so  that  they  become  un- 
manageable and  do  }n}ur.v,  negligence  will 
not  he  Imputed  to  him  by  reaaoa  of  the 
act,  unless  there  are  clrcnraBtancee  wltliln 
bla  knowledge  admonitihlng  him  that  In- 
jury will  probably  resoU  If  the  act  was 
done.  The  mere  aoundingr  of  tbe  whistle 
cannot  be  deemed  negligence,  altbouub 
blown  Inclose  proximity  to  a  highway, 
and  even  though  there  are  hdrses  In  tbe 
immediate  vicinity.*  The  finding  In  thla 
case  is  that 'said  borses  took  fright  and 
started  In  a  trot  along  said  highway, 
wbereopon  the  appellee,  holding  the  reins 
In  bis  toft  hand,  set  the  brakes  on  the 
wagon  with  his  right,  and  tbos  checked 
said  team,'  when  the  engineer  stranded 
the  wblstle.  Can  It  be  said  as  a  prupoal- 
tlon  of  taw  that  an  engineer  is  excused 
from  sounding  the  warning  whistle  for  a 
crossing  when  he  sees  a  team  scared  and 
then  checked  up?  Would  he  even  be  Justi- 
fied In  neglecting  to  give  tbe  statutory 
signals  under  snch  clrcnmstancpsT  Sorely 
the  danger  would  have  to  be  a  great  deal 
more  apparent  to  make  It  negllgeuce  to 
sound  tbe  whistle  in  obedience  tu  the  stat- 
nte  " 

After  Gonalderlng  the  cogent  reasoning 
ot  connaeUwe  have  reached  tbe  conclu- 
sion that  there  are  expressions  In  the 

former  opinion  that  do  not  aecorately 
state  the  law  as  applied  to  the  facts  of 
this  case.  A  movlnx  train  of  cars  Is  al- 
ways attended  with  danger  to  those  who 
may  be  on  board  and  to  those  who  may 
be  near  a  highway  crossing.  The  danger 
Is  enhanced  In  the  ratio  of  the  increased 
speed  of  the  train.  The  law  Imposes  upon 
a  railway  engineer  tbe  positive  duty  of 
giving  the  statutory  signals  in  approach- 
ing a  highway  croaslug,  aud   InHicts  a 

?)enalty  for  tbe  violation  ot  this  duty.  If, 
n  approaching  the  croHsIng,  he  should 
see  and  know  that  a  traveler  upon  the 
highway  la  Id  imminent  peril  on  account 
of  the  approaching  train,  It  Is  bis  duty  to 
slacken  tbe  speed  of  tbe  train,  and  come 


to  a  stop.  If  possible,  before  reaching  the 
eroBslng.  If,  however,  the  train  baa 
reached  the  point  where  the  law  requires 
the  signals  to  be  given,  and  it  Is  uncertain 
whether  or  not  tbe  train  can  be  stopped 
before  reaching  the  crossing,  he  mostglvs 
tbe  signals;  and  negligence  cannot  be 
Imputed  to  such  acts.  We  think  there 
are  at  least  two  arts  of  negligence,— the 
failure  to  check  the  speed,  and  increasing 
the  speed  of  the  train,— that  were  both 
alleged  and  found  by  the  Jary  sufficient  to 
support  the  Judgment. 
Petition  overruled. 


GAVIN.  C.  J.,  and  DATIS.  J.,  concor  In 

tbe  result. 


ROSS.  J.  I  think  tbe  petition  ahoold 
be  granted. 


KEINHARD,  J.  I  agree  with  the  con- 
clusion reached  in  the  original  opinion. 
V.'hether  I  could  Indorse  all  tbe  reasuniiig 
of  the  learned  jndge  who  rendered  it.  It 
will  not  now  be  necessary  to  decide. 


cm  Haw.  ATti 
GODMAN  T.  BROOKS  et  sL 
(Soineme  Jodidsi  Court  of  Mamiac&nBetti. 
Suffolk.  Sept  12,  1803.) 
FsBHOB  Spoliatiok  CLAIMS— Patmkkt  ow  Awaxd 

— DlBTBIBlTTlOK— A83ieSHEItT. 

1.  Act  Cong.  18S0.  c.  25,  (23  Stat  283.)  an- 
thorizlnr  the  court  of  claims  to  examine  claims 
against  tbe  French  goTernmeDt  prior  to  the 
treaty  of  1800,  treated  tbem  as  property  be- 
loDKing  to  tbe  representatives  of  tbe  original 
sufferers.  They  were  so  treated  also  by  the 
report  of  the  conrt  Act  March  3.  1891,  c 

(26  Stat  8G2,  908.)  BmHvpriating  mon- 

gto  pay  snch  claims,  prOTided  that,  where 
e  original  sufferers  were  bankrupts,  tlie 
awards  should  be  made  oq  behalf  of  the  next 
of  kin.  Instead  of  tbe  assienees  Id  bankrnptcy, 
and  that  tbe  awards  should  not  be  paid  unol 
the  conrt  of  claims  certified  that  tbe  personal 
representatives  on  whose  behalf  the  award 
was  made  represented  the  next  «f  Un,  and  till 
the  cotirts  which  granted  the  administration 
certified  that  the  legal  repreeentatlyes  had 
given  adequate  security  for  the  le^al  disburse- 
ment of  the  awards.  Held,  that  tbe  proviso 
did  not  take  an  award  out  of  the  estate  of  an 
orifrfnal  sufferer,  and  divide  It  equally  among 
the  next  of  kin,  thouRh  a  wilt  disposed  of  it 
differently,  but  left  it  to  Ite  administered  as  his 
estate.  Field,  C.  J.,  and  Ailen,  J.,  dissenting. 

2.  An  BKsigDDieDt  by  one  of  the  sons  of  a 
deceased  sufferer  French  spoliations  of  all 
bis  interest  in  cialma.  demands,  aod  o£her  prop* 
erty  mentioned  la  the  executors*  acbedulea  of 
the  assets  of  the  estates,  which  had  an  Item  ot 
claima  against  France  prior  to  1800,  and  an- 
other for  claima  after  ISOO,  would  cany  Ids 
Interest  in  an  award  for  sndi  claims. 


Report  from  supreme  Judicial  court.  Sot 
folk  county;  James  M.  MortoD,  Judge. 

Suit  by  Robert  Codman,  as  admlnistra* 
tor  with  the  will  annexed  of  William 
Oray.  deceased,  against  William  Qraj 
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Brooks,  aa  admiofstratur  at  Heaiy  Gray, 
deoeased,  and  others,  lor  InstrnctlnnB 
aa  to  the  dlstiibutlon  of  an  award  for 
French  spoltetlODa.  The  ease  was  heard 
by  a  single  Jnatlce,  and,  at  the  request 
of  all  parties,  wasreported  for  tbedecisloD 
of  the  full  court. 

R.  H.  Dana  and  B.  Codman,  tor  plain- 
tiff. J.  B.  Warner,  for  Edward  O ray  and 
others.  W.  G.  Russell  and  J.  Fox,  for 
Lucia  G.  Alexander  and  othera.  li.  D. 
Hadluck*  for  Brooks  and  others. 

ENOWLTON,  J.  The  plntntltf  In  this 
case,  as  admlniHtrator  de  bonis  nun  with 
the  will  of  William  Gray,  has  received  a 
lai^  sum  of  money  appropriated  by  con- 
sreas  under  the  statute  of  March  S.  1891, 
C.540,  (26  Stat.  862,908,)  to  the  payment 
of  claims  for  vessels  and  other  property  b»- 
lunKlng  to  the  testator,  iUcKally  seised 
and  condemned  by  tbe  French  goTernment 
prior  to  the  treaty  of  1800  between  France 
and  tbe  United  States.  William  Gray  left 
six  children,  of  wbom  five  were  residuary 
legatees  under  bis  will,  and  the  other  was 
otherwise  provided  for. 

The  first  question  which  we  have  toeon- 
slder  is  whether  this  money  is  to  be  di- 
vided among  tbe  representatives  of  all  bis 
chUilren,  ur  only  among  those  who  rep- 
resent the  residuary  legatees.  The  act  of 
March  8, 1891, after  maklogappropriBtions 
uf  specific  sums  to  a  large  number  of  per- 
sons by  name,  ends  with  a  proviso  as  fol- 
lows :  **  Provided,  that  In  all  cases  where 
the  uriginnl  sufferers  were  adjudicated 
bankrupts,  tbe  awards  shall  be  made  on 
behalf  of  the  next  of  kin.  Inutead  of  to  the 
usfltgnees  In  bankruptcy;  and  the  awards 
In  cases  of  Individual  clalmantH  shall  not 
be  paid  antil  the  court  of  claims  ehall  eer' 
tlfy  to  the  secretary  of  the  treasury  that 
the  personal  rcpreeentatlTes  on  whose  be- 
lialf  the  award  is  made  represent  the 
next  of  kin,  and  the  courtii  which  granted 
tbe  udminltitration,  respectively,  shall 
have  certified  that  the  legal  representa- 
tives have  given  adegnate  security  for  the 
legal  diebursement  of  the  awards."  This 
proviso  is  of  doubtful  meaning.  Some  of 
its  clauses  seem  to  point  to  one  intention 
^in  the  part  of  congress,  and  some  to  an- 
other; but.ln  determining  what  disposi- 
tion U  to  be  made  of  the  moueyB  to  which 
it  refers,  the  whole  statute  is  to  be  consid- 
ered In  connection  with  tbe  previous  leg- 
islation which  it  snnpleroents.  It  Is  very 
«lear  that  StatuteeJan.1885,tf.^.(23  Stat. 
2K3,)  under  which  i  he  court  of  cialme  acted 
in  making  to  coDKress  the  reports  on  which 
this  part  of  theapprnprlatlon  bill  Isfound- 
«d,  treats  the  French  spoliation  claims  as 
property  belonging  to  the  repreReutattves 
of  the  original  MUtferers.  The  legislution 
proceeds  upon  tbe  theory  that  the  original 
snfTerors  had  valid  clainia  against  the 
French  government  which  the  United 
States  might  properly  demand  and  re- 
cover for  their  benefit,  and  that  when  the 
United  States,  by  the  treaty  of  ISOO,  re- 
linquished these  clalm«  tor  a  valuable  con- 
sideration, there  was  an  equitable  right 
of  property  whlrh  couKrees  ought  to  rec- 
ognlietn  favor  of  cltlsens  wrongfully  de- 
spoil id.  It  is  equally  clear  that  the  court 


of  claims,  whoM  reports  to  congmss  wen 
the  fonndation  of  the  l^talauon  under 
which  the  payments  were  made,  treated 
these  claims  as  properly.  The  statute  of 
1891  followH  closely  these  reports  of  the 
court  of  claims.  It  departs  from  them  only 
in  falling  1o  appropriate  anything  tor  the 
few  claimants  who  represent  assignees  Id 
bankruptcy  and  In  adding  the  proviso. 
The  substance  and  effect  of  the  legislation 
is  a  following  of  the  original  act  of  I8ftt», 
and  the  reports  of  the  court  of  claims  un- 
der It  in  treating  these  claims  as  property 
belonging  to  the  repreeentatlvee  of  the 
original  holders,  except  In  those  casea 
where  the  claims  bad  passed  to  asslgneeH 
In  bankruptcy,  during  the  lifetime  of  tlkose 
holders.  For  good  rea8i>ns,  doubtless.  It 
was  thought  best  not  to  attempt  to  re- 
vive proceedings  in  cases  In  bankruptcy, 
most  of  which  were  ended  nearly  a  cen- 
tury ago,  nor  to  make  awards  of  larjre 
aums  to  those  who  long  ago  bought  their 
claims,  generally  for  nomlnsl  sums,  Id  tbe 
settlement  of  estates  In  bankruptcy.  By 
express  provision,  the  payments  In  Bueh 
cnses  are  to  be  made  for  the  benpflt  of  the 
next  of  kin.  This  is  the  only  expresa 
modification  of  the  theory  of  the  conrt  of 
claims.  There  would  seem  to  have  been 
little  necessity  for  this  provision  after  the 
claims  In  favor  of  asslgneee  In  bsnkmptcy 
and  thetrrepresentatfveshad  beenstricken 
from  the  appropriation  bill.  But,  per- 
haps, as  has  been  decided  by  the  court  of 
claima,  (Henry's  Case.  27  Ct.  CI.  142.)  eon- 
Kress  intended  this  provision  ns  a  directJnn 
to  that  court  In  subBoquent  cases,  and 
very  likely  a  more  Important  object  of  the 
provlKton  was  to  cover  any  cases  amoni? 
the  large  number  Included  In  theapproprl- 
atlon  bill  In  which  It  might  snbaequently 
appear  that  there  had  been  an  assignment 
In  bankrnptcy.and  In  which  a  clnlm  might 
be  made  against  the  administrator  nnder 
the  assign  meat.  Conformably  to  thevfewa 
above  expressed,  it  was  held  In  Balch  v. 
Blngge.  157  Mass.  144,  31  N.  £.  Rep.  7«4. 
that  under  this  statute  the  next  of  klo 
must  be  determined  as  ol  the  date  of  the 
desth  ofthe  orlKlnal  sufferer.  The  preclee 
qumtlon  now  before  us  which  was  nut 
decided  in  that  easels  whether  the  proviso 
takes  the  money  In  each  case  entirely  out 
of  the  estate  of  the  deceased  person  to 
whose  administrator  it  Is  appropriated, 
and  divides  ft  equally  among  the  next  of 
kin.  notwithstanding  the  existence  of  a 
will  which  would  dispose  of  It  dtSSrently, 
or  whether  the  whole  statute,  taken  to- 
gether. Indicates  a  purpose  on  the  part  of 
comrresH  to  have  the  property  adminln- 
tered  sh  the  entate  of  the  deceased  snlterer 
according  to  law.  We  think  the  princi- 
ples established  and  the  reasons  given  In 
Bslch  T.  Blagge.  nbt  supra,  require  as  to 
hold  In  the  prexent  case  that  the  monny 
goes  to  the  resliliiary  legatees  nnder  tbe 
will  of  William  Oray,  subjert  to  the  as- 
signment made  by  one  of  them. 

Among  the  persons  to  whom  anpropria- 
tinnn  are  made  In  thin  statute.  Several  are 
described  as  administrators  with  tbe  will 
annexed,  which  is  an  indication  that  the 
appropriation  Is  of  money  belonging  tu 
the  estate,  and  Is  at  least  a  snggeatlon 
that  It  Is  to  be  adm!olBtM«d  auder  the 
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wllL  Kzcept  In  e«M  of  bankraptej,  there 
to  no  express  provision  tbat  the  money  to 
to  go  to  the  next  of  kin,  but  the  oo art  ot 
elnlms  to  required  to  certify  to  the  secre- 
tary of  the  treasnry  before  payment  that 
the  persunal  repreaentutlves  represent  the 
next  of  kin.  This  would  seem  to  have 
been  iuserted  by  way  of  cantioo  to  make 
It  certain  that  the  one  receiving  the 
award  stands  as  soccessor  to  the  original 
sufferer  In  the  settlement  ol  hto  estate 
after  hto  deatb,  and  repreaenta  the  next  of 
kin.  8ar,h  a  one  to  the  person  throoKb 
whom  the  next  of  kin  must  obtain  what- 
ever of  ueninaal  property  they  receive 
from  the  estate  ol  their  deceased  relative. 
Even  If  there  Is  a  will  In  which  they  are 
not  mentioned  as  leKatees,  be  represents 
them  In  a  sense,  for  he  stands  In  the  place 
of  their  relative  In  reference  to  his  estate; 
and  if.  notwIthstandiDg  the  will,  they 
make  a  claim  by  riiaflon  of  tbeir  relation* 
ship,  they  can  obtain  nothluK  except 
throngh  him.  The'  last  part  of  the  pro- 
viso requires  a  certificate  from  the  court 
which  granted  the  administration  that 
the  togal  representatives  have  given  ade- 
quate seenrityfor  tbetogaldtobnrsement 
of  the  award.  We  are  of  opinion  that  thto 
■  eao  mean  nothing  else  than  that  kind  <rf 
security  which  courts  that  grant  admln- 
totratlon  uf  the  estates  ot  deceased  per- 
sons are  acenntomed  to  take.  8ucb  courts 
could  not  lawfully  require  security  except 
In  reference  to  ttaer  property  of  the  de- 
ceased person,  and  then  only  to  dtopose 
of  It  according  to  the  law  of  the  state 
where  the  administration  to  granted. 
Congress  could  not,  If  It  would.  Impose 
npon  such  cunrts  the  duty  ot  requiring 
any  other  kind  ot  security,  and  there  to 
nothing  in  this  statute  to  Indicate  that 
any  other  kind  ot  sscnrlty  than  an  ordi- 
nary probate  bond  was  referred  to.  The 
object  ai  the  prortoloa  seems  to  be  to 
gnoKl  against  the  payment  of  larire  sums 
ot  money  to  admlatotrators  whose  official 
bonds  are  for  smnll  amounts.  Doubtless 
congress  did  not  contemplate  the  exist- 
ence of  debts  which  can  be  enforced  at  this 
late  day  against  the  estates  of  the  person- 
al sntterera.  It  Is  unnecessary  now  to  de- 
cide whether.  If  aneh  a  debt  against  any 
person  has  been  kept  alive.  It  can  be  col- 
leeted  out  ot  money  received  under  tbls 
statnte;  but  thedifferunt  parts  of  the  pro- 
viso, as  well  as  the  whole  legtolatlon  on 
the  snblect,  point  to  the  conclnsion  that 
this  money  Is  to  be  disposed  of  under 
the  will  ot  the  origlnnl  sufferer  tt  be  left 
one,  and,  if  not.  It  Is  to  pass  under  the 
statute  of  distributions,  and.  In  either 
case,  is  assets  protected  by  the  original 
probate  bond  utan  administrator  or  an 
executor.  The  same  conclusion  hsB  been 
reached  by  the  cuurts  ot  Pennsylvaula 
and  Connecticut.  In  re  Clement's  Estate, 
160  Pa.8t.85.  24Atl.  Rep.SSl;  In  re  l.et- 
flngweirs  Estate,  (Conn.)  26  Atl.  Rep.  465. 
The  supreme  eonrt  ot  the  District  ot  Co- 
lombia holds  otherwise.  Gardner  v. 
Clark,  20  Wa«h.  Law  Bep.  2. 

It  to  necessary  to  consider  the  effect  of 
the  aaslicnment  of  Henry  Uray  to  his  four 
brothers.  That  assignment  was  for  a 
valuable  consideration,  and  included  all 
bto  right,  titto,  and  Interest  *  In  and  to  all 
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notes,  balances,  claims  and  demands,  and 
all  other  property,  real  and  personal, 
mentioned  iu  the  said  schednles,  and  alt 
not  therein  mentioned.  If  any  such  there 
be,  to  which  I  am  or  may  become  In  any 
way  entitled,  as  one  ot  the  residuary  leg- 
atees or  one  of  the  executors  ot  said  Wil- 
liam Qray,  or  In  any  manner  by  or 
through  him.**  In  the  schedules  referred 
to,  among  "the  clairas  on  European  gov- 
ernments for  spoliations  of  property 
owned  and  Insured  by  William  Gray  from 
1796  to  1811,"are  the  following:  "Amount 
of  claims  on  France  prior  to  1800  p.  list, 
9260,600;  after  ISOO  p.  list,  «162.000.*^  The 
claims  mentioned  In  the  first  Item  are 
claims  ot  the  kind  provided  lor  by  the 
United  Htates  statute  of  January.1885,  (28 
Stat.  283.  e.  2K,  8  1;)  and  thto  Item  unde- 
niably was  Intended  to  Include  the  claims 
tor  payment  of  which  the  appropriations, 
considered  In  the  present  ease,  were  made. 
Wes(>e  no  reason  why  Henry  Gray  could 
not  assign  all  his  in  terest  In  these  claimM. 
Kingsbury  v.  Bnrrill.  151  Mass.  199,  24  V. 
K.  Rep.  36;  Jemegan  t.  Osborn,  366  Mass.. 
207.  20  N.  E.  Hep.  620. 

We  bare  discovered  no  error  In  the  ral- 
lags  or  findings  of  the  Justice  before  whom 
the  case  was  tried.  It  was  not  contended 
that  there  was  any  fraud  connected  with 
thto  assignment.  Whether  the  executors 
made  some  mistake  in  tbeir  estimate  ol 
the  value  ot  these  claims  to  Immaterial, 
and  on  any  tbeoiy  the  consideration  of 
the  assignment  was  adequate.  Henry 
Gray's  share,  namely,  one-fifth,  is  to  be 
equally  divided  among  his  four  brothers. 
The  administrator  of  the  estate  of  Horace 
Gray,  the  elder,  claims  only  for  the  bene- 
fit of  the  assigneea  of  bis  intestate.  The 
money  In  the  hands  of  the  plaintiff  will  be 
paid  over  to  the  l^al  representatives  ot 
WUllam  R.  Gray,  Frands  0.  Gray,  and 
John  G.  Gray,  deceased,  and  the  aas^neea 
of  Horace  Gray,  deceased.  Decree  accord- 
ingly. 

FIELD.  0.  J.,  (dissenting.)  After  a 
good  deal  ot  hesitation,  I  bave  come  to 
the  conclusion  that  the  most  reasonable 
construction  ot  the  proviso  under  consid- 
eration to  that,  while  the  first  clause  Is 
confined  to  cases  wbere  the  original  snlTer- 
ers  were  adjudicated  bankrupts  during 
their  Uvea,  the  second  clause  must  ap- 
plied to  all  cases  where  the  original  suRer- 
ers  were  natural  persons,  as  distlngntohed 
from  corporations;  that  the  creditors  of 
such  anffema  are  to  all  cases  to  be  exclud- 
ed from  receiving  the  mon^.;  that  the  per* 
sonal  representatives  ot  such  sufferers  re- 
ceive the  money,  not  as  assets  generally 
of  the  estates  of  the  original  Bufferers,  but 
as  representing  their  next  of  kin,  and  In 
trust  for  the  next  otkln;  that  the  words 
"next  ot  kin"  most  have  the  same  mean- 
Ing  In  both  clauses  otthe  proviso;  and 
that  these  words,  In  slther  the  legal  ortha 
popular  sense,  cannot  properly  be  held  to 
include  legatees.  Whether  the  words 
"next  of  kin  "are  held  to  mean  nearest 
kindred  or  distributees,  underour  statutes 
In  force  when  William  Gray  died,  to,  I  un- 
derstand. Immaterial,  as  he  left  no  widow 
surviving  him,  and  no  Issos  otdeceaasd 
children.  Tba  repreaentatlvea  ol  bto 
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tate,  I  tbiDk,  bold  the  money  as  Intestate 
property » for  the  beneflt  In  equal  abarea 
of  tbe  eatates  of  ali  bis  eblldreu,  tbe  aa- 
slf^nees  of  any  oblld  takinv  tbat  cbild'a 
Bbare. 

ALLEN,  J.,  cooeara  Id  tbla  view. 

(159  Mass.  474) 

BKINNEB  T.  TIRRELIi. 
(Snpreme  Judicial  Coort  of  Maiwachnaetta. 
Suffolk.   SepL  7.  1893.) 
Sbparatiok  or  Husbjlxd  aitd  Wira  —  Lo^m  to 

WiTB— EXFBKDITUBK  MB  NsaaSUWSB— RkHTS 
AaAIHST  HuSBAITD-^UBBOOATIOir— EqriTT. 

1.  One  who  furnishes  mon^  to  a  wife, 
living  apart  from  her  husband  tor  justifiable 
cause,  which  she  expends  for  necessaries,  can- 
not recover  therefor  from  the  husband,  on  the 
principle  of  subrogation,  as  there  never  wai 
any  liabilit?  on  t£e  put  of  the  husband  to 
those  furnishing  tbe  necessaries,  ther  having 
been  sold  to  the  wife  and  paid  for  by  ner. 

2.  There  Is  no  ground  on  wbidi  recoveiy 
can  be  had  in  equity  against  the  hnsband  for 
moneys  so  advanced  to  uie  wife. 

Appeal  from  aoperlor  eonrt,  Suffolk 
county. 

Suit  by  Mary  E.  Skluner  agalnat  Leon- 
ard V.  Tirrell.  From  a  decree  dismissing 
the  bill,  plalntin  appeals.  Affirmed. 

J.  D.  Lonff  aud  E.  C.  Bumpna.tor  appel- 
lant. H.  Kingman,  for  appellee. 

MORTON,  J.  This  la  a  bill  In  equity  In 
wblrb  the  plaintiff,  wbo  has  advanced 
money  to  the  defeudaot's  wife  while  liv- 
ing apart  from  her  husband,  which  she  ex- 
pended. It  is  aliased,  In  the  purchase  uf 
necessarlea,  »eeks  to  be  subroieated  to  the 
rights  of  tbe  persons  rurnlshlng  the  nee- 
eaaarlee,  and  prays  tbat  tbe  d^endant 
may  be  ordered  to  pay  to  ber  the  amount 
BO  advanced.  The  detendant  demurred  to 
tbe  bill.  Tbe  demurrer  waa  Rnstulned, 
and  tbe  bill  was  dismissed,  Hnd  the  plain- 
tin  appealed.  The  demurrer  wus  a  gen- 
eral one,  and  it  was  claimed  at  the  argu- 
ment,  aa  one  gronnd  of  It,  tbat  tbe  bill 
did  not  set  out  aofltclent  facta  to  abow 
that  the  wife  was  living  apart  from  ber 
husband  for  justifiable  cause.  Wlthoat 
considering  wliether  this  objection  was 
well  taben,  we  assume  that.  If  valid,  it 
could  be  removed  by  amendment.  The 
question  then  Is  whether  the  bill,  If 
amended  so  as  to  remove  this  objectlou, 
can  be  maintained  either  on  the  ground 
of  BDbrogatlon  or  of  a  general  equity. 
VTethink  Itcannot  stand  on  either  ground. 
There  can  be  no  subrogation  unless  there 
is  BomethiuK  to  be  subrogated  to.  A 
debt  or  liability  cannot  be  created  where 
none  existed  fur  the  purpose  of  effecting  a 
substitution.  There  never  waa  any  liabil- 
ity on  the  part  of  the  defendant  to  the 
parties  wbo  furnished  tbe  wife  with  tbe 
neceasartefi.  The  goods  were  sold  to  her, 
and  were  paid  for  by  her.  They  were  not 
furnlabed  on  the  defendant's  credit,  but 
on  the  wife's.  Tbe  money  that  was  ad- 
vancr^d  by  the  plalntin  was  not  advanced 
to  tbe  parties  who  Inrnlshed  the  neceesa- 
riea,  bat  to  the  wife,  to  be  expended  by  ber 
«■  abe  saw  fit.  There  »  no  ground,  there- 
fore, for  the  application  of  the  doctrine  of 
•abrogation.   Alttaougta  tb'  rlgbt  of  anb- 


rogation  does  not  depend  on  contract, 
but  resta  on  natural  Jaatlce  and  equity, 

there  muHt  be  an  agreement,  either  ex- 
press or  Implied,  to  subrogate,  or  aome 
obligation,  in  tereat,  or  rlgbt,  legal  or  eq  ul- 
table,  on  tbe  part  of  tbe  party  making  tbe 
payment  or  advance.  In  respect  of  tbe 
matter  concerning  which  payment  la 
made  or  money  advanced.  In  onler  to  eo- 
tltlehlm  tosnbrogatlon.  Hart  v.  Railroad 
Co.,  IS  Mete.  (Mass. J  99;  Amory  v.  Lowell. 
1  Allen,  604;  Wall  v.  Mason,  102  Mass.  913; 
Insurance  Co.  v.  Middleport.  124  D.  a.  5»4. 
8  Sup.  Ct.  Rep.  025;  Arnold  v.  Gre«>n,  116 
N.  Y.  566,  23  N.  E.  Rep.  1 ;  Oans  v.  Thieme, 
93  N.  Y.  225,  232;  Johnson  v.  Barrett,  117 
Ind.  651.19N.E.  Rep.  \W,  McNeil  v.  Mil- 
ler, 29  W.  Ta.  480.  2  8.  E.  Rep.  333 ;  Miller** 
Appeal.  119  Pa.  St.  620,13  Atl.  Rep.  504; 
Bupplger  V.  Oarrels,  20  III.  App.  625;  Gads- 
den V.  Brown,  Speer.  Eq.  37,  41;  De  Con- 
elllo  V.  BrowuriKg,  IN.  J.  Cb.)  25  Atl.  Rep. 
888;  Brewer  v.  Nash,  16  R.I.  'loS,  402,  17 
Atl.  Rep.  K57;  Building  Soc.  v.  Concliffe,  22 
Ch.  Dlv.  61 ;  Stevens  v.  King,  84  Me.  291.  24 
Atl.  Rep.  K50:  Sbeld.  Subr.  $$  2.  8,  240.  A 
mere  volunteer  Is  not  entitled  to  subroga- 
tion. Insurance  Co.  v.  Middleport,  supra; 
Arnold  V.  Oreen.  supra ;  Gadsden  v. 
Brown,  supra;  Sheld.  Subr.  S§  241. 242, and  * 
cases  cited.  Nor  Is  one  wbo  lends  money 
to  another  to  pay  a  debt  entitled,  aa 
matter  of  right,  to  etand  in  tbe  creditor's 
sboea.  Sheld.  8nbr.  §$  241,  242,  and  cases 
cited.  So  far  as  subrogation  is  euncerned, 
the  plaintiff's  contention  resolves  Itself  into 
the  proposition  that  the  defendant's  wife 
could  have  bought  on  her  husband's 
credit  the  necessaries  which  sbe  purchased 
and  paid  for  with  the  money  advanced  to 
her  by  the  plaintiff;  that.  If  the  platotitf 
had  paid  tbe  parties  supplying  the  neces- 
saries their  several  demands,  sbe  wonid 
have  been  entitled  to  besubrogated  to  their 
clolms  against  the  defendant;  and  that, 
therefore,  a  decree  should  be  entered  In 
ber  favor  against  the  defendant  in  this 
suit.  If  the  premises  are  correct,  maat- 
featly  tbe  conelaslon  does  not  follow  from 
tbem.  There  are  ancient  and  mud  era 
cases  in  England  which  hold  that  a  person 
advancing  money  to  a  mnrrled  woman 
under  circumstances  like  those  in  this  caso 
can  recover  the  same  of  the  bueband  In 
equity.  Harris  v.  Lee,  1  P.  Wros.  482; 
Mario w  v.  Pitfeitd,  Id.  559:  Deare  v.  Sout- 
teu,  L.  K.  9  Eq.  151;  Jenner  v.Morrbi,  3  De 
Gex.  F.  ft  J.  45.  See.  also.  In  re  Wood,  1 
De  Gex.  J.  ft  S.  465.  These  cases  have  been 
followed  In  this  country  In  Connecticut, 
(Kenyonv  Farris,47 Conu.  510.)and  there 
is  a  dictum  in  a  case  in  Pennsylvania 
(Walker  V.  Simpson,  7  Watts  ft  S.  S3)  to 
the  same  effect.  Certain  text  writers,  fol- 
lowing the  Engllftb  cases,  have  stated  tbe 
Jaw  to  be  as  there  held.  Blsb.  Mar.  ft  Dlv. 
§§  621,  623;  1  BIsp.  Eq,  198;  3  Pom.  Eq. 
Jur.  §§  1299,  1300  ;  2  Kent,  Comm.  146.  note 
by  Holmes,  J.;  Schooler,  Hueb.  &  Wife.  $ 
61, note.  But  those  caaesdonot  appear  to 
us  to  rest  on  any  satisfactory  principle. 
It  waa  apparently  conceded  by  the  Lord 
Chancellor  In  Jenner  v.  Morrts.anpra.tbat 
they  did  not.  He  seems  to  have  yielded 
to  them  simply  as  precedents  which  he 
was  bound  to  follow,  Tbe  earliest  one, 
,  (Harris  T.  Lee,  supra,}  on  wblcb  tbosab- 
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«qiieat  onea  ralT.rrferred  tb«)Drl«dlction, 
vitboat  much  dlecasBlon  or  conaltleratloD 
If  it,  to  tbe  principle  of  aobrojCRHon. 
?oT  reaaona  already  giveo,  we  think  chat 
irinelple  Inapplicable.  II;  la  aald  that 
iqaity  has  Jorlsdlctlon  becaaae  tbere  la  no 
"pmedy  atlaw.  It  la  a<lmitted  that  tbere 
a  none.  Neither  is  tbere  any  right  ur 
>lalm  at  law  on  the  part  of  tbe  plaintiff 
iKalDRt  tlila  defendant.  To  aoetaln  tbe 
>ill  on  that  ground  woald  require  oa  to 
lold  that  equity  may  create  a  legal  right 
vhere  none  exists,  and  then  enforce  It  by 
iqnitable  remedies.  We  do  nut  under- 
itand  that  ft  can  do  ao.  The  onlyremain- 
ng  groQOd  of  Jartedlctlon  iH'that  the  de- 
endant  was  bound  to  furoiah  his  wife 
vlth  neceaearlea;  that  the  money  which 
:he  plaintiff  advanced  to  her  waa  actually 
xpended  la  good  faith  by  her  for  neceeaa- 
■lea;  that  It  will  be  ao  hardabip  opoo  tbe 
lefenfant  to  be  obliged  to  pay  tor  n«ee»* 
larlea  which  the  law  would  have  com- 
jelied  him  to  rnmlah;  and  that.  In  theln- 
lereats  uf  Justice,  equityahould  compel  him 
:o  pay  the  plaintiff  the  auma  which  abe 
laa  advanced.  In  effect,  tbla  la  the  aaroe 
IB  saying  that  In  equity  money  adraneed 
:o  a  wife  living  separate  from  ber  hnaband 
or  jnattfiable  cause,  and  expended  by  her 
n  good  faith  In  the  purchasu  of  neeeaaa- 
ies.  ahould  Itself  be  regarded  aa  necessa- 
•lee,  and  recfirerabte  accordingly.  At 
aw,  It  is  entirely  clear  that  a  married 
voman  has  no  right  under  such  drcum- 
itancea  to  borrow  money  on  her  bus- 
>aud'a  erudit,  even  for  the  pnrchaee  of 
leceaaarlee.  We  can  see  no  reason  why 
:he  power  ahoutd  be  withheld  at  law  and 
^ven  in  equity.  There  maybe  strong  rea- 
ions  why  married  women,  compelled,  by 
:hetr  hUHbands'  misconduct,  to  live  apart 
rom  them,  aboold  be  allowed  to  borrow 
noney  on  tbeir  bosbanda*  credit  for  the 
lurcbase  of  necessMriea.  Sneh  reason 
Tuuld  apply  equally  at  law  and  In  eqnity. 
:t  Is  for  the  legislature,  If  It  deems  It  ad- 
rleable,  to  give  them  such  power.  In  this 
itate  they  are  not  without  a  remedy  in 
lucb  caeea,  In  addition  to  the  right  which 
:hey  have  at  common  law  to  pledge  tbeir 
mabanda'credit  for  necessaries.  The  pro- 
late court  may,  upon  their  petition,  order 
he  husbands  to  pay  to  them. from  time  to 
ime.  such  sums  of  money  as  It  deems  ex~ 
ledient  for  their  support.  Pub.  St.  e.  147, 
'  33  et  seq.  It  is  probable  that  this  stat- 
ite  should  betaken  aa  a  declaration  of 
he  legislative  aense  that  a  married  wo- 
nan,  living  apart  from  her  husband, 
ihonld  obtain  money  for  necessaries 
hruugh  the  aid  of  the  probate  court,  and 
lot  by  pledging  his  credit.  However 
bat  may  be.  a  majority  of  the  court  can 
llscover  no  satisfactory  ground  on  which 
nriadlction  In  equity  of  the  present  aolt 
an  rest.  Decree  affirmed. 


159  Ma«i.  469) 

MARSH  et  al.  v.  FRENCH  et  al. 
(Snpreme  Judicial  Court  of  Massaehasetts. 

Norfolk.   Sept  7,  1893.) 

pABTtnox — Probate  ConaTB — Sbttlbiusit  or 
EsTATBS— PrrmoN. 
1.  Under  Pub.  St  e.  178,  t  50,  proriding 
hat  no  partition  ahall  be  made      the  probate 


court  when  the  shares  of  flu  parties  are  hi  die* 
pnte,  or  appear  to  the  court  uucert^  by  rea- 
son of  depending  on  the  effects  of  a  uevlBe, 
or  on  other  questions  that  the  oonrt  deems 
proper  for  the  coDsideration  of  a  court  of  com- 
mon law,  the  probate  court  properly  Included 
In  the  real  estate  of  decedent,  to  be  partitioned, 
land  which  had  been  devlBed  to  him  on  condi- 
tion that  he  pav  testator's  debts,  the  only 
gaestion  being  whetbw  this  waa  a  legal  con- 
dition, BO  that  he  did  not  take  title,  the  debts 
not  having  t>een  paid,  tho^sh  they  became 
outlawed,  or  whether  it  was  a  charge  on  the 
land]  it  being  clearly  settled  that  in<£  a  devise 
merely  charges  the  land. 

2.  Executors  and  administrators  being  re- 
qnh%d  by  Pub.  St  c.  132,  }  6,  to  file  an  invoi- 
tory  In  the  probate  court,  within  three  months 
of  their  appcdntniCTt,  of  tbe  property  of  de- 
ceased, It  M  unneceasary  that  a  petitirai  to  the 
probate  court  for  i)artition  of  deceased's  real 
estate,  in  the  course  of  settlement  of  the  es- 
tate, describe  the  premises  to  be  divided. 

Api>eal  from  probate  court,  Norfolk 

county. 

Petition  of  Mareb  and  others  for  parti- 
tion of  tbe  real  estate  of  Charles  French, 
deceased.  From  a  decree  of  tbe  probate 
Judge  ordering  aale  of  the  real  estate,  one 
French  and  otbers  appeal.  Affirmed. 

J.  Y.  Beal,  for  appellants.  G.  L.  Went- 
worth,  for  appelleea.  A.  B.  Aveir,  for 
Blisabeth  Gardner,  one  of  tbe  belra  at 

law  of  Charles  French. 

I^THBOP,  J.  This  la  an  appeal 
from  a  decree  of  the  Judge  of  the  probate 
court  on  a  petition  for  partition,  onder 
Pub.  8t.  c.  17S,  9  48  et  aeq.,  of  all  the  real 
estate  of  the  late  Charles  French,  de- 
ceased, ordering  commissioners  to  make 
aale  of  all  the  said  real  estate,  ronalatlng 
of  several  parcels,  except  one  specified 
parcel.  This  decree  waa  modified  by  a 
single  Justice  of  this  court  by  excluding 
from  the  operation  thereof  a  parcel  of 
land  known  as  tbe  "bofbeatead  lot,"  alt- 
nated  on  tbe  corner  of  Plymouth  atreet 
and  Franklin  street,  in  Holbrook.  It  ap- 
peared that  this  lot  was  formerly  owned 
by  one  Zenas  French,  who  died  aetsed  of 
the  same  on  November  10, 1876,  leaving  a 
will,  wbfch,  after  mentioning  various  leg- 
acies to  certain  persons,  proceeded  as  fol- 
lows: "Third.  I  give,  bequeath,  and  de- 
vise all  the  remainder  of  iny  eatnte,  both 
real  and  peraonal,  wherever  or  however 
the  same  may  be  altnated,  to  my  brother 
Charles  French,  nod  to  my  son,  Zenas 
Aaron  French,  (npon  condition  that  they 

gay  all  my  debta  and  tbe  above-named 
igaciesaaaboverequlred;)  tobaveaud  to 
hold,  to  them,  tbdr  belra  and  aaslgns,  for- 
ever.** The  homestead  lot  passed  under 
thlaclanaeof  tbe  will.  Chariea  Francb  and 
Zenas  Aaron  French  were  nominated  as 
executors  of  the  will.  Charleu  declined  to 
serve,  and  Zenas  Aaron  was  appointed 
sole  executor  on  December  13,  1876,  and 
gave  a  bond  and  doe  notice  of  bis  ap- 
pointment. By  deed  dated  October  U7, 
1877,  Zenas  Aaron  conveyed  bis  Interest  In 
tbe  homestead  estate  to  Charles  French. 
At  the  hearing  before  the  single  Justice,  It 
was  admitted  that  the  legacies  mentioned 
In  the  will  of  Zenas  had  been  paid,  but  It 
waa  in  diapnte  whether  or  not  all  the 
debta  had  beeen  paid.  It  also  appeared 
that  aneh  debts,  If  not  paM,  were  Sarred 
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by  the  statute  ot  llmltatluni.  Tbe  re- 
•pondenta.  aa  beln  ot  Zenas,  coateniled 
tnat  the  derlae  waa  on  condition;  tbot 
the  eoDdltloD  bad  not  been  compiled  wltb ; 
and  tfaat  they  had  a  rlffht  to  assert  their 
title.  The  Justice  was  of  opiolon  that 
the  qaestloQS  arlslofc  under  tbe  devlae  and 
offer  of  proof  so  atlected  the  title  to  tbe 
realeetate  In  controversy  (hat  no  parti- 
tion or  sale  ought  to  be  made  until  tbe  tU 
tie  ahould  be  aettled. 

Pnb.  St.  c.  178,9  68,  pruTldea  tbat  "no 
partition  sliall  be  made  by  tbe  probata 
court  when  tbe  abares  or  proportions  ot 
tbe  reapectlre  parties  are  in  dispute  be- 
tween them,  or  appear  to  tbe  court  to  be 
nnrertalQ  by  reason  ot  dependloK  npon 
tbe  ct>ustructIon  or  ellect  of  a  devUe  ur 
eonveyauce,  or  upon  ntber  qaeetions  tbat 
tbe  court  deema  proper  for  the  consider- 
ation of  a  court  of  common  law  and  uf  a 

Jury."  In  Dearborn  v.  Preston,  7  Allen, 
92,  It  was  held,  under  the  norrespondlns 
proTlaton  of  Gen.  St.  c.  136,  S  60.  **  chat,  to 
deprive  tbe  probate  court  of  Its  Jorlsdlc* 
tlon  In  a  matter  of  this  kind  In  any  par- 
ticular case,  it  mnst  be  made  to  appear 
tbat  there  Is  a  real  donht  and  uncertain- 
ty In  r^ard  to  tbe  lesal  rights  ot  the  par- 
ties;" and  It  was  said:  "The  mere  fact 
tbat  they  do  not  agree  wbat  those  rights 
are,  or  that  tbey  are  In  controversy  In  re- 
spect to  tbem  with  each  other,  is  not  of  It- 
self sufficient  and  conctusive.  It  mnst 
first  be  by  some  means  afflrmatlvdy  and 
satlafactorlly  shown  tfaat  therelsan  actual 
dispute  and  uncertainty  coneemtnir  their 
shares  or  proportions,  which  canhedeB- 
nltely  determined  only  by  aubmlttlns 
soms  controverted  qneatlon  of  fact  to  a 
Jury,  or  some  doubtful  and  contested 
question  of  law  to  a  legal  tribunal,  com- 
petent to  decide  It.  If  tbe  facts  In  refferw 
ence  to  which  the  alleged  dispute  or  un- 
certainty arises  ftre  all  known  to,  and  ex- 

{tressly  admitted  by,  tbe  parties,  and  tbe 
Bw  applicable  thereto  Is  clearly  settled 
and  established,  and  It  these  show  tbat 
the  court  has  Jurisdiction,  It  Is  the  duty 
of  tbe  Judge  to  proceed  and  cause  the  par- 
tition to  be  made,  although  one  ot  tbe 
partlessbould  Insist  that  tfaers  Isadlspnte 
and  coDtruveray  concerning  their  relatlTS 
shares  and  proportions  of  the  estate."  In 
tbe  ease  at  bar  It  fa  admitted  tbat  the  leg- 
acies are  paid,  and  we  are  only  concerned 
with  tbe  debts.  There  can  be  no  doubt 
that  tbe  devisees  under  the  will  of  Zenas 
French  took  an  estate  Id  lee  simple, 
charged  with  tbe  payment  ot  tbe  debts  of 
the  testator.  Although  tbe  charge  was 
In  tbe  form  ot  a  condition,  It  was,  as  said 
by  Chief  Justice  Shaw,  In  Goodrich  v. 
Proctor,  I  Gray,  667,  **in  legal  effect,  rath- 
er a  chance  than  a  legal  condition."  The 
same  case  also  decides  that,  U  a  grantee 
sells  land  charged  with  tbe  payment  of 
debts,  the  purchaser  Is  not  bound  to  see 
to  the  appllcatlun  ot  the  purchase  money. 
In  Andrews  v.  Sparhank,  18  Pick.  898.  a 
testator  devised  his  homestead,  fish  fence, 

Jfostare  land,  and  farm  to  his  grandson 
n  tee;  'the  said  homestead  laoda  and 
farm  to  be  subject  and  liable  as  follows, 
tbat  Is  to  say,  to  the  payment  oif  all  my 
debts,  fuBsral  ezpenaeB.  and  all  other 
charges  and  expenses  which  shall  arise  In 


the  aettlement  of  my  estate  and  affairs; 
also  to  the  annuities  and  legacies  herein- 
after bequeathed  to  my  other  grandcbll- 
dren."  LcAaeles  were  then  given  to  the 
other  grandchildren,  and  the  devisee  ot 
the  homestead  was  appointed  executor. 
On  a  bill  In  equity  brought  by  a  legate* 
against  a  purchaser  of  the  land  to  enforce 
a  trust  for  tbe  legacy.  It  was  held  that 
tbe  purchaser  was  not  bound  to  see  to 
the  application  of  tbe  purchase  money. 
The  distinction  was  madn  between  a  tmat 
created  forspecine  or  aehedtde  debts  an4 
for  debts  generally;  audit  was  held  tbat 
in  case  of  a  trust  for  debts  generally  and 
legacies^  as  tbe  legacies  could  not  be  paid 
until  the  debts  were  paid,  they  stood  on 
no  better  tooting  than  debts  not  sched- 
uled.  The  eases  of  Thayer  r.  Flnnegan,. 
184  Mass.  62,  and  Amherst  College  v. 
Smith,  Id.  648,  need  not  be  considered, 
as  tbey  rtfata  to  spectflc  legacies,  and  to 
this  case  no  question  Is  before  tis  as  to 
l^acles,  but  only  as  to  debts;  and  It 
seems  to  us  clear  that  the  rule  which  was 
applied  In  Goodrich  v.  Proctor,  ns  to  m 
conveyance  on  condition  of  paying  debts, 
applies  to  a  devise  on  the  same  condi- 
tion. The  contention  ot  the  respondents 
was  not  that  the  debts  were  not  barred 
by  the  statute  ot  limitations,  hut  merely 
tbat  tbe  devise  was  on  a  condition,  which 
condition  had  not  been  fulflUed;  and, 
therefore,  tbat  they,  as  helm  at  law  of 
Zenas  French,  bad  a  right  to  sasort  tlidr 
title.  We  are  ot  opinion  tbat  there  Is  no 
"real  doubt  and  uncertainty  as  to  the  legal 
rights  ot  the  parties,"  and  that  the  home- 
stead lot  was  properly  inclnded  by  tbe 
probate  coort  In  the  real  estate  of  caiarles 
French. 

It  le  further  contended  that  the  petition 
for  partition  was  tnsufnclent,  because  It 
contained  no  description  of  the  premlsea 
to  be  divided.  Tbe  pstltlon  In  this  case  la 
under  Pub.  St.  e.  178,  S  48  et  eeq.  It  Is  a 
prtitloo  tor  partition  of  tbe  estate  of  a 
deceased  person,  in  course  of  settlement  in 
tbe  probate  court.  The  authority  of  that 
coort  In  such  a  ease  is  merely  Incidental 
to  its  general  Jurisdiction  orer  eatatea. 
BIgoumey T.Sibley, 21  Plck.lOl.  BTorrez- 
ecutor,  unless  be  Is  a  residuary  legatee,  nnti 
every  administrator,  Is  required,  wltbln 
three  months  after  his  appulntment,  to 
make  under  oath,  and  to  return  to  the 
probate  court,  a  true  fuTentory  of  the  real 
and  personal  estate  of  thedeceaaed.  Pub. 
St.  c.  132, 9  6.  When,  therefore,  a  petition 
Is  filed  tor  partition  ol  all  the  real  estateol 
tbe  deceased,  what  the  estate  Is,  tsascer. 
talnable  from  the  inventory.  The  prac- 
tice In  such  a  case  Is  not  to  describe  the 
lands  specifically,  except  in  thecase  wharea 
part  of  the  real  estate  lies  In  common,  and 
undivided  wltb  that  of  another  person, 
when  such  description  is  required  by  stat- 
ute. Id.  c.  178.  fiS  ^t^I-  Tbeform  adopted 
tor  a  petition  for  partition  In  1862,  under 
the  provlBione  ot  Gen.  St.  c.  117,  9  IB,  (Pub. 
St.  c.  156.  §  22, )  and  no  w  in  use.  Is  not  adapt- 
ed to  a  description  of  the  various  parcela 
of  real  estate  tielonglna  to  the  estate  of  a 
d^ased  peraon.and  doesnoteontemplBte 
such  a  description,  whereas  the  form  for 
proceedings  nnder  sections  46-47  does  not 
contemplate  a  description  ot  lands  soagbt 
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to  be  dlTldwl  under  those  sections.  These 
forms  arestandnrd  foroift.nnd  are  blndlog 
by  rule  of  this  court.  See  Baker  t.  Blood, 
128  Mass.  643.  644.  We  are  of  opinion, 
therefore,  that  the  petition  was  snfficlent 
lo  form.  Decree  of  probatecoart  affirmed. 


aS»  Hasa.  481) 

INHABITANTS  OF  TOWN  07  MELROSB 
T.  CUTTER  et  al. 
(Siqweme  Judicial  Court  of  Massadrasetts. 
Middlesex.  Sept  7.  1893.) 
DRAnre— BiQHTS  or  Towm— OBSTRuarioirs. 

1.  St.  Uass.  186&,  aattwriied  the  coonQr 
commisaimiera  of  Hiddlesex  to  lar  out  men 
land  and  water  eonrses  oo  or  adjoining  the 
brooks  nmninK  from  certain  ponda,  one  in 
the  town  of  Melrose,  to  the  tide  water  in  the 
town  of  Maiden,  as  were  necessary  for  proi>er 
drainage.  Th^  were  to  award  damages  and 
assess  Denefits  to  adjacent  pn^rty,  the  powers 
to  be  ererdsed  only  In  case  the  towns  approved 
the  act,  which  they  did.  BM  that,  the  com- 
mlitsioners  haring  proceeded  as  directed,  the 
parts  of  a  drain  within  the  respectlre  limits 
of  the  towns  belonged  to  them,  and  they  were 
the  proper  parties  to  a  soit  to  enjoin  an  ob- 
stniction  thereof. 

2.  In  the  absenee  erf  anything  In  tiie  stat- 
ate  indicating  an  intentioD  to  limit  the  en- 
joyment of  the  easement  granted  the  towna  to 
&  closed  drain,  it  being  necessair  to  dean  ovt 
the  drain,  the  towns  hare  the  right  to  lestxalB 
the  weetion  of  buildings  otop  it. 

Report  from  ■operior  court,  UlddlsMx 
coantjp;  John  W.  Hammond,  Jadge. 

Halt  by  the  fahabltanta  of  the  tnwn  of 
M«1roM  aKalDRt  Joeepb  H.  Cotter  and 
4ittaerB  to  enjoin  the  erection  of  a  hnlldlns; 
over  8  brook,  taken  for  a  drain  nnder  St. 
Hua».  1869,  c.  878.  There  was  a  decree  dla* 
mlHBing  the  bill.  At  the  request  of  plain- 
tiff, the  tacts  and  flndluga  of  the  court 
were  reported.  Rerereed. 

St.  Mass.  1889,  c.  878,  an  act  rtiatlnv  to 
drainage  In  the  towns  of  Maiden  and  Hel- 
roee,  aotborlited  and  directed  the  county 
commissioners  of  Mlddteaex  county  to 
take  and  layout  such  land,  watercourses, 
and  water  rUhts  on  or  adjoining  the 
streams  or  brooks  running  from  Ell  pond. 
In  Melrose,  and  Spot  pond.  In  Stoueham, 
to  the  tide  waters  in  Maiden,  an  they 
-abonld  deem  necessary  for  the  purpose  of 
proper  dfalnage  and  publte  health.  The 
commlsslonerB  were  further  authorlied  to 
•change,  widen,  straighten,  and  deepen  the 
rhannels  of  the  brooks  or  streams,  and 
use  and  appropriate  them, In  soeh  manner 
as  tbe^  abonld  deem  nacflsaary  tor  the  par- 
poaes  of  drainage  and  health.  The  com- 
mfsaloners  were  authorised  toaward dam- 
ages and  assess  beneflte  for  their  acts,  and 
to  determine  what  proportion  of  the  whole 
-expenses  Incurred  should  be  assessed  on 
the  towns  of  Maiden  and  Melrose,  and  to 
enforce  socb  amounts  against  them.  It 
was  further  provided  that  the  powers 
■conferred  on  the  coramlaaloners  should 
not  be  exercised  unless  the  town  of  Maiden 
or  the  town  of  Melrose  should  appro  re  the 
act.  Both  towns  accepted  the  statute. 
The  county  eommlssfoners  proceeded  ac- 
cording to  the  provltdons  of  the  statute, 
and  bud  the  brooks  which  were  adapted 
as  drains  located,  and  their  eonrses  and 
-wldtbe  deacribed.  The  town  nt  Uelroae 
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thereafter  annually  expehded  money  In 
clearing  out  the  brook  over  which  defend- 
ant was  attempting  to  balld.  so  far  aa 
the  brook  lay  within  the  limits  of  the 
town. 

F.  8.  Hesseltine,for  plaintiff.  Trlggln  & 
Farnald,  for  detendanta. 


MORTON.  J.  The  plaintiff  concedee, 
what  we  think  la  the  fact,  that  only  an 
easement  was  granted  In  the  location. 
We  also  think  that  the  town  la  bunnd  to 
maintain  the  drain  and  keep  It  In  repair, 
and  that  It  Is  the  proper  party  to  bring 
this  bill,  aark  v.  Worcester,  liS  Mass. 
226;  Needhnm  t.  Railroad  Co.,  162  Mass. 
61,  25  N.  K.  Rep.  20.  The  drain  Is  for  the 
benefit  of  Melrose  and  Maiden,  and  within 
th^r  respectlre  limits  belongs  to  them. 
They  naturally  would  he  expected  to 
maintain  It  and  keep  It  In  repair.  Unless 
they  are  to  do  so,  there  Is  no  provision  for 
ita  maintenance  and  repair.  The  county 
commlselODers  have  nothing  further  to 
do  with  it  after  locating,  constructing, 
and  paying  for  it.  It  Is  therefore  reason- 
able  to  Bay  that  the  drain  should  be  kept 
In  repair  and  maintained  by  Melrose  and 
Maiden.  The  court  found  that,  If  the 
brook  were  generally  covered,  it  would  be 
very  difficult  to  clear  It  out,  and  cause  ex- 
tra expense  and  damage  to  the  town.  If, 
therefore,  the  drain  belongs  to  the  town, 
and  the  town  has  the  right  to  maintain  It 
aa  an  open  drain,  the  proposed  action  of 
the  defendants  will  directly  Interfere  with 
the  rights  of  the  town  aa  a  town, and  ren- 
ders It  the  proper  party  tn  bring  thla  bill. 
Needham  v.  Railroad  Cc  .,  supra. 

The  principal  contention  of  the  plaintiff 
rests  on  the  ground  that  there  was  a  two- 
foot  passageway  or  place  for  deposit  on 
each  aide  of  the  drain  which  wonld  be  ob- 
Btructed.  But.  although  It  la  said  In  the 
lay  out  that  the  stakes  were  driven  8  feet 
from  the  center  line.  It  is  nl«o  said  that 
the  drain  Is  laid  out  12  feet  wide,  and  that 
the  location  Is  8  feet  from  the  center  Huh. 
It  Is  found,  it  Is  true,  that  the  drain  was 
widened  by  the  defendant,  without,  so  far 
as  appears,  any  right  to  do  so.  or  any  an- 
thority  from  the  town,  to  the  foil  width  of 
12  feet,  which  Implies  that  It  waa  con- 
atructed  originally  of  lesa  width  than  the 
location;  but  that  does  not  show  the  ex- 
Isteaceol  a  passageway  under  and  aa  part 
of  the  location. 

There  Is,  however,  another  ground  on 
which  we  tblnk  the  plaintIO  la  entitled  to 
the  relief  which  It  seeks.  If  the  defendants 
have  a  right  to  bnlld  and  maintain  their 
fihnp  over  the  drain  In  the  manner  in 
which  they  have  done  or  propose  to  do  It, 
other  abutters  on  the  drain  have  a  like 
right.  If  an  abutter  can  cover  the  drain 
with  a  bnlldlng,  he  can  cover  It  with 
earth.  The  result  wonld  be  that  the  ease- 
ment granted  by  the  leglalnture  would  be 
limited  to  the  right  to  build  and  maintain 
a  covered  drain.  We  find  nothing  in  the 
act  Indicating  any  Intention  on  the  part 
of  the  legislature  to  limit  In  sucli  a  man- 
ner iheenloymentot  theeaHeraentgranted. 
It  la  a  general  rule  that,  In  taking  land 
for  public  pnrpoBea,  all  usee  of  the  land 
neeeasary  or  Incident  to  the  enjoyment  of 
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the  public  right  an  incladed.  Bralnard 
T.  Clapp,  10  CuBh.  6.  The  usee  thus  Includ- 
ed are  not  to  be  extended  beyond  thoae 
reasooably  oecessary  aod  Incident  to  the 
purpose  lor  whlcb  the  land  is  taken,  but 
are  to  be  confined  to  them.  Clark  v.  Wor- 
ceeter^  eapra.  It  a  fee  Is  not  taken,  the 
landowner  may  make  any  use  of  bla  prem- 
liWB  which  will  not  InterTere  wltb  the  en- 
joyment of  the  public  right  In  the  manner 
above  described.  Usually,  however,  dam- 
ages are  assessed  on  the  theory  that  the 
public  use  win  be  exclusive.  There  Is  noth- 
inti  to  show  that  such  was  not  the  fact  in 
the  cam.  Further,  the  act  In  question  was 
a  measure  in  the  interest  ol  the  public 
health.  lathe  ahaence  of  anythlnff  In  it 
limiting  its  scope  to  the  maintenance  of  a 
covered  drain,  there  le  abundant  reason 
for  construing  It  so  as  to  give  the  public 
authorities  the  right  to  maintain  the  drain 
as  an  open  or  covered  one,  as  they  may 
deem  best.  II  the  drain  bad  been  con- 
structed and  maintained  as  a  covered 
drain,  as  was  the  case  In  Clark  v.  Worces- 
ter,  supra,  then  It  Is  possible  that  the  de- 
ftitidantp  cGutd  rightfully  build  over  the  lo- 
cation. That,  however,  Is  nnt  the  case. 
We  think  the  conduct  of  the  defendants 
constitutes  an  iavasiun  of  the  rights  of 
the  plaintiff,  and  that  It  Is  entitled  to  the 
Injnnetiou  whlcb  It  seeks.  It  Is  not  nec- 
essary that  It  abould  appear  that  the 
plaintiff  has  sustained  actual  damage  in 
order  to  entitle  It  to  an  Injunction. 
Btowell  V.  Lincoln,  11  Gray,  434;  Harrop 
V.  Hirst,  L.  R.  4  Excb.  48.  Decree  dlsmisB- 
lugblll  revenwdp  and  decree  to  he  entered 
lor  plaintiff. 
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FI8HBB  V.  QASSIDT. 

(Supreme  Oourt  of  Ohio.  May  17,  1892.) 
Equitablb  Sbt-0f7. 
In  an  aetiogi  aniast  the  snrviTing  snre- 
ty  on  an  administrator's  bond  brought  by  a 
distributee,  defendant  has  an  equitable  right 
to  set  off  money  received  by  plaintiff  as  a  dis- 
tributee of  the  deceased  eoeurety's  estate; 
since.  If  defendant  should  pay  the  claim,  he 
oonld  recover  one-half  from  his  cosurety's  es* 
tate,  or  from  pi^tlff,  as  a  dlstribntee  of  the 
eatate. 

Error  to  clrcnlt  coart,  Unaltlngum  coun- 
ty. 

Action  by  one  Casnldy  against  Joseph 
Flaher,  as  surety  on  an  administration 
bond.  From  a  judgment  for  plaintiff,  de< 
fendant  brings  error.  Reversed. 

W.  H.  Ball  and  F.  A.  Seaborn,  for  plain- 
tiff In  error.  H.  F.  Aucbauer,  for  defend- 
ant in  error. 

PER  CtTRIAM.  Action  by  a  distribu- 
tee on  an  administration  bond.  The  bond 
bad  been  executed  by  Addison  Palmer,  as 
administrator  of  the  estate  of  Asa  R.  Cas- 
sidy.  deceased,  with  Joseph  Fisher  and 
Nancy  Cassldy,  his  sureties.  FIsber,  by 
way  of  counterclaim,  set  np  the  decease  of 
Nancy  Cassldy,  his  cosurety,  the  settle- 
ment and  distribution  of  her  estate,  and 
the  receipt  of  the  plaintiff  of  92*3.75,  as  oae 
of  the  dlstribatees  of  ber  estate,  which  he 
asks  to  have  set  off  against  the  claim  of 


the  [dalntlff  on  the  bond  Tt  is  elear  that, 
if  Fisher  shonM  pay  th.3  full  ainonnt  of 
the  claim  of  the  plaintiff,  be  would  have 
the  right  to  recover  one-half  the  amount 
so  paid  from  the  estate  of  bis  cosnretj 
Nancy  Cassldy,  deceased;  and  it  is  also 
clear  that  under  our  admiolstration  law 
and  the  decision  In  Camp  t.  Bostwick,  30 
Ohio  St.  887,  be  would  have  the  right  to 
recover  on  the  same  claim  against  the 
plaintiff  as  a  distributee,  to  the  extent  ol 
the  assets  received  by  him  Irom  the  ewtate 
of  the  cosurety;  and  It  therefore  follows 
that  be  has,  in  this  action,  the  equitable 
right  to  have  the  amount  he  might  re- 
cover of  the  plaintiff  set  off  agalnHt  the 
claim  of  the  latter  upon  the  bond.  Jadg- 
meat  reversed,  and  cause  remanded  to  the 
court  of  common  pleas  forfurther  proceed- 
ings upon  the  equitable  set-off  set  op  by 
Fisher  in  the  "second  defense"  of  his  an* 
swer. 


(4»  OUlo  St.  Xt 
HBDDLBSON  v.  HENDRIQKS. 
(Supreme  Court  of  Ohio.  April  2,  1S92L) 
Bm.  OF  ExcBPTioNB— ErrsoT  or  Siosiso  ako 

Where  the  record  of  the  trial  coart  sbovi 
the  allowance  of  40  days  after  the  term  at 
which  judgment  was  rendered  for  the  presen- 
tation and  filing  of  a  bill  of  exceptiona.  and  the 
dae  allowance,  signinsr,  and  filing  of  the  same 
within  the  40  days  Is  also  diown  by  the  record 
and  by  the  hill  Itself,  evidence  will  not  be  heard 
in  this  oourt  to  show  that  the  UU  was  not  pre- 
sented to  the  opposite  oonnad  10  d»8  beim 
the  e^^tton  of  the  40  days,  or  to  ue  Jndga 
6  days  prior  thereto. 
(Byllabns  by  the  Court.) 

Action  by  one  Heddleson  against  Hen- 
dricks. From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Motion  to  strike  bill  of 
exccptluud  from  flle.  Denied. 

W.  B.  Loomls,  lor  the  motion.  Nye  A 
Folleti  opposed. 

PER  CURIAM.  The  ground  of  the  mo- 
tion is  that  the  bill  of  exceptions  .was  not 
presented  to  opposite  counsel  for  examina- 
tion 10  days  before  the  expiration  of  the 
40  days  after  term,  nor  to  the  Judges  for 
their  signature  6  days  prior  thereto,  as 
required  by  section  5302,  Rev.  St.,  which 
facta  are  sought  to  be  shown  by  affidarit. 
It  appears  by  the  record  that  the  cause 
was  tried  at  the  September  term,  1891.  of 
the  circuit  court,  and  Judgment  entered 
September  24,  1891.  It  was  then  ordered 
that  the  Juurnnl  remain  open  fur  the 
period  of  40  days  from  the  close  of  the 
term  for  the  presentation,  signing,  and 
filing  of  defendant's  bill  of  exceptions, 
and,  when  so  allowed,  signed,  and  filed, 
shall  he  a  part  of  the  record;  alao,  "that 
on  November  2, 1891,  came  the  defendant 
and  presented  his  bill  of  exceptions,  whlcb. 
being  examined  and  found  to  be  trne  and 
correct.  Is  allowed,  signed,  filed,  and  or- 
dered to  be  made  part  of  the  record  here- 
in, all  of  which  is  done  and  tbis  entry 
made  as  of  the  September  term,  1891. ' 
The  bit]  of  exceptions  appears  on  Ita  face 
to  have  been  allowed  and  sifpied  by  the 
Judges  within  the  statutory  time.  Held, 
the  record  imports  verity,  and  cannot  be 
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Impeaebed  li^  erldeiiM  aliunde  tending  to 
abow  that  the  reqnlreinenta  of  the  statute 
were  not  compiled  with.  Motion  over- 
rnled. 


<US  Ind.  600) 

HOOVER  T.  KILANDER.I 
(Snpreme  Goart  of  Indiana.   Sept  23,  1893.) 
Rss  Judicata— Action  on  Notx. 
Where  defendant  la  a  salt  on  one  of  a 
•erles  of  notes  given  for  the  purchase  price  of 
(and  defeats  recovwy  onder  a  plea  of^  failure 
of  consideration,  he  la  precladed  from  making 
the  same  defense  in  a  sabae<jaeiit  action  on 
other  notes  of  the  s^ea. 

Appeal  from  circuit  court,  Huntington 
county;  E.  C.  Vaufehn,  Special  Judge. 

Action  by  David  B.  Huover  asalimt  Wil- 
liam J.  Ellander  on  a  prumlseory  note. 
From  a  JodKment  for  delaodant,  plalntID 
appeals.  Reversed. 

B.  M.  Cobb,  for  appelant.  Bpencer  & 
Branyan  and  J.  O.  Branjran,  for  appellee. 

HACKNET.  J.  The  special  flndlDg  of 
the  lower  court  presents  the  only  ques- 
tion for  decision  In  this  case.  From  the 
flndlnK  it  appears  that  the  appellee  pur- 
chased a  tract  of  land  from  one  Thomas 
It.  Lucas,  and  received  a  deed  of  sreneral 
warranty  thCMfor,  the  consideration  be- 
Ing  91,(KI0,  and  that  he  executed  his  three 
proinlsaory  notes,  with  a  mortgage  of 
said  lands,  to  secure  the  unpaid  purebaae 
price.  All  ot  said  notes  and  the  mortgage 
were  transferred  to  the  appellant  by  said 
Lucas,  who  is  Insolvent.  When  the  first 
two  notes  became  doe,  the  appellant  Inatl- 
tnted  proceedings  to  foreclose  said  mort- 
gage,  and  fora  personal  Jndgment  against 
the  appellee.  In  that  proceeding  the  ap- 
pellee answered  that  the  consideration  (or 
aald  three  notes  bad  failed,  In  that  he  bad 
lost,  and  was  evicted  from,  the  west  halt 
of  Held  tract,  by  the  sale  thereof  upon  a 
valid  lien  existing  prior  to  said  convey- 
ance to  the  appellee,  and  that  upon  the 
remaining  tract  be  was  required  to  and 
did  pay,  to  discharge  a  prior  vendor's 
Hen.  and  In  taxes,  $S52.0S,  and  that  he 
paid  In  cash  to  the  said  Lucas  920.  Upon 
the  iBsne  tendered  by  said  answer  in  that 
caaee,  the  appellee  succeeded,  and  the 
Jodgmeot  In  his  behalf  remains  In  full 
foree.  Upon  the  maturity  of  the  third  ol 
•aid  notes  the  appellant  Instituted  the 
preeent  suit  for  judgment  and  foreclosure, 
and  to  the  complaint  the  appellee  an* 
swered  a  failure  of  conBlderatlon,  In  the 
same  reapects  as  formerly  pleaded.  Tbla 
answer  the  court  Auds  true,  and  further 
finds  that  the  value  ofthe  86  acres  remain- 
ing to  appellee  at  the  time  of  his  purchase 
was  bat  $825,  while  the  said  west  half, 
from  which  he  waa  evicted,  waa  at  the 
same  time  worth  but  f 640. 

The  only  question  raifled  by  coaneel  la 
that  npon  the  appellant's  reply  of  former 
adjodlcatlim.and  tbeflndlnga  ofthe  court. 
It  fiboutd  have  been  held,  aa  a  conclusion 
of  law.  that  the  appellee  was  precluded 
by  such  former  adjudication,  and  that 
he  could  not  again  plead  the  facta  which 
defeated  the  flrar  two  notes  for  the  pur- 
pose of  showing  the  tallnra  ol  the  eonsld- 

^Behaarlns  denied. 


eratlon  of  the  note  to  anlt,  notwltlMtanA- 
ing  auch  failure  of  consideration  waste 

the  extent  of  the  full  value  of  the  land, 
and  the  full  amount  of  the  principal  of  the 
three  notes.  The  briefs  of  counsel  hut 
suggest,  on  the  one  side,  and  deny  on  the 
other,  the  force  of  the  proposition  In- 
volved, and  are  destitute  of  citations  sup- 
porting either  view.  II  the  series  of  three 
notes  bad  tieen  so  tainted  with  fraud  or 
other  vice  that,  when  estahllshed  as  to 
two  of  them,  it  would  have  affected  all  of 
the  series,  the  former  adjudication  would 
have  been  effective  in  appellee's  behalf. 
But  the  noten  were  not  attacbed  In  the 
former  proceeding  for  fraud  or  other  rea* 
son  necessarily  affecting  all  of  the  series. 
Under  the  plea  of  failure  of  consideration, 
a  partial  failure  might  have  been  sus- 
tained, so  as  to  affect  bnt  one  of  them  or 
two  of  them,  and  a^  not  reaching  the 
thlnl.  This  is  fully  Illustrated  by  the  case 
ol  Kllander  V.  Hoover,  in  Ind.  10.  U  N. 
E.  Blfip.  79S.  lu  considering  the  tOeet  ot 
the  former  adjudication  aa  exhausting 
the  appellee's  defenae,  no  far  as  the  partic- 
ular elements  offalinre  erf  conaideratlon 
pleaded  in  both  caaes  are  concerned.  It  la 
nut  necessary  that  we  ahonld  decide 
whether  the  appellee  could  have  so  divided 
the  elements  of  failure  of  consideration  as 
to  have  pleaded  them  In  part  to  the  two 
notes  first  sued  upon,  and  withheld  them 
In  part  for  the  remaining  note.  Neither 
la  It  esaentlal  to  our  conclusion  that  we 
should  hold  that,  having  pleaded  his  en- 
tire defense  to  the  two  notes,  he  should 
have  reserved  the  excess  ot  his  defense  by 
special  verdict  and  jndgment  from  which 
auch  excess  conld  be  pleaded  to  the  third 
note.  But  It  la  very  clear  that  he  had  a 
remedy  by  seeking  the  cancellation  of  the 
three  notes  In  the  first  suit.  Such  is  the  ef- 
fect ol  the  holding  in  Kllander  v.  Hoover, 
supra.  In  Foster  v.  Konbrlght.TO  Ind. 128, 
several  notes  were  given  for  a  threehlng 
machine,  with  a  warranty.  In  a  suit  on 
one  of  such  notea  the  payor  pleaded  a 
breach  of  warranty,  and  succeeded.  In  a 
suit  on  another  of  said  notes  the  same  d» 
tense  was  Interposed,  to  which  the  former 
adjudication  was  replied,  and  the  reply 
was  held  sufficient.  This  court  there  held 
that  the  breach  could  be  asserted  but  once 
aa  a  defense.  We  are  unable  to  discover 
any  difference  to  principle  between  that 
case  aud  the  present.  It  is  true  that  to 
Clark  V.  Sammuns,  12  Iowa,  370,  a  distinc- 
tion was  claimed,  but  was  not  satisfacto- 
rily stated;  and  where  that  case  has  been 
cited,  notably  In  the  American  &  English 
Encyclopedia  of  Law,  and  In  Wells  on  Rea 
Adjodlcata,  it  has  been  criticised  for  main- 
taining such  a  dlHtlnctlon.  In  French  v. 
Howard.  14  Ind.  456.  the  suit  was  upon 
the  aecond  ot  a  series  uf  notes  tor  the  pur- 
chase price  of  real  estate,  aud  It  was  an- 
swered that  the  consideration  had  failed. 
A  reply  that  the  same  defense  had  been 
pleaded  to  the  first  note  of  the  series,  and 
that  npon  it  the  defendant  had  failed, 
was  held  sufficient.  It  Is  true  that  the  ad-, 
judication  in  the  firat  suit  In  that  case  was 
different  from  the  adjudication  here.  In 
that  the  defense  failed  In  that,  and  suc- 
ceeded In  this;  but  estoppels  are  recipro- 
cal, and  no  on«  can  taice  tba  benefit  ni 
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tta  adjndlcatton  wbo  had  oot  been  prejn- 
dloAd  bjrlt  Hit  bad  gonecoutrary.  Herm. 
EHtop.  p.  87.  If,  in  the  French  Case,  the 
answer  bad  aucceeded,  it  would  have  been 
no  leas  an  adjudication  blndlnK  alike  up- 
on both  parties;  ho,  lu  tbia  case.  If  tbe  an- 
swer, when  flrst  plea<led,  had  failed,  it 
would  have  been  no  Ins  an  adjudication 
attectinfic  the  parties  motuany.  Tbe  flrat 
reason  of  the  rale  that  one  adjadlcation 
undisturbed  shall  be  final  is  that  the  wel- 
fare of  society  la  distarbed  by  mach  litiga- 
tion. It  Is  said  that  the  rnle  Is  "fonnded 
In  wisdom,  and  sanctlfled  by  age."  If  the 
adjudication  In  tbe  salt  upon  the  two 
notes  did  not  pat  at  reat  the  questions  aa 
to  whether  one-halt  of  tbe  land  had  been 
lost  by  eviction,  whether  foO  bad  bevn 
paid  in  taxes,  whether  9240.16  had  been 
paid  to  protect  the  title  against  a  ran- 
dor's  lien,  etc.,  then  each  Item  of  tbe  al- 
leged failure  of  consideration  would  be  tbe 
aubject  ol  retrial.  The  evidence  would  be 
heard  aa  to  each  item,  and  the  conflict 
would  be  aa  thick  and  as  hirions  aa  be- 
fore. If  such  course  were  permitted  a  sec- 
ond time,  why  not  aa  many  times  as  there 
might  be  notes  in  a  series?  Wedo  not  be- 
lieve tbe  lawsubject  to  any  such  reproach. 
Tbe  subject  of  litigation  has  been  once  ad- 
judged, and  must  not  be  again.  The  ap- 
pellee. In  whose  favor  that  Judgment  waa 
rendered,  has  not  pleaded  hla  Judgment, 
and  II  he  bad  It  would  be  found  uianffl- 
cient  for  bis  defense,  in  that  it  does  not 
reach  tbe  note  in  suit.  Tbat  tbe  Judg- 
ment does  not  apply  to  the  note  in  suit, 
and  that  Its  effect  Is  wasted  upon  the  two 
notes  when  it  could  have  comprehended 
tbe  three,  la  not  from  a  defect  In  or  delay 
the  law,  but  from  the  appellee's  failure 
tu  avail  himaelf  of  tbat  remedy  which  was 
open  to  blm.  We  have  no  information 
that  upuu  the  former  trial  tbe  Jury  did 
not  find  tbat  tbe  failure  of  consideration 
proven  was  only  safflcleut  to  cover  tbe 
two  notes  then  In  suit.  That  we  have  no 
such  information  la  from  tbe  fault  of  the 
appellee,  and  not  the  weakness  of  tbe  law. 
Tbat  the  Jury  may  have  so  found  fa  an 
illustration  ol  the  error  of  supposing  that 
the  same  controvertiy  may  again  be  heard. 
We  regret  tbe  apparent  hardship  to  the 
appellee  from  an  enforcement  of  the  rule, 
but  It  Is  our  duty  to  enforce,  and  not  to 
violate,  or  create  special  exceptions  to, 
the  well-known  rules  of  the  law.  The 
Judgment  of  tbe  lower  court  Is  reversed, 
with  Instructions  to  restate  Ita  conclu- 
sions of  law,  and  render  Judgment  for  ap- 
pellant for  $708.99,  with  interestfrom  April 
28,  1891,  witb  foreclosure  of  mortgage. 

DAILEY.  J.,  did  not  participate  lu  thla 
case. 


(ISS  iDd.  77) 

EXINOBR  T.  LEMLBB  et  bL 
(Sapreme  Court  ot  Indiana.  Sept  10, 1888.) 

BoNi.  Fide  Pdrohaskr — Notiob  op  EIquitibs. 
One  who,  with  notice  of  prior  equities, 
parchases  land  from  one  without  Buch  notice, 
u  protected  therefrom. 

Apoeal  from  eircnit  court,  M  arehall  conu- 
ty;  George  Bnnion,  Bpeclal  Judi^ 


Action  by  Jeremiah  If,  Klinger  agalnat 
George  F.  Lemler  and  others.  From  a 
Judgment  for  defendant  Iiemler,  plaiutilt 
appeals.  Affirmed. 

Charles  Kelliaon.  tor  appellant.  Kamufl 
Parker,  for  appellee. 

H  ACKNET,  J.  The  question  for  review 
la  the  sufficiency  of  the  appellant's  com- 
plaint, to  which  a  demurrer  w^e  sus- 
tained In  tbe  circuit  court.  It  is  allied 
that  one  George  Bieeley  owhed  a  40-acre 
tract  of  land  In  Marshall  county,  and  that 
said  tract  was  benefited  by  certain  drain, 
age  sought  and  secured  In  proceedings  un- 
der tbe  act  ol  April  8, 1881,  aa  amended 
March  8, 1888.  In  all  of  said  proceedings 
said  tract  was  erroneously  described  as  In 
the  northeast,  instead  of  the  nortbweat. 
quarter  of  the  section,  and  said  tract  was 
assessed  beneQts  In  the  auni  of  f  14h,  no 

f>art  of  which  waa  ever  paid  by  paid  Rlae- 
ey.  In  December,  1885,  tbe  appellaat.  as 
drainage  commissioner,  sued  said  BIseley 
tor  the  enforcement,  by  foreclosure,  of  tbe 
lien  of  sold  assessment;  and  in  May,  1886, 
the  appellant  purchased  said  tract  upon 
decree  in  said  action  for  9215.79,  which 
sum  he,  aa  such  commlsaloner,  applied  up- 
on tbe  conatructlon  of  said  drain,  and  the 
costs  of  said  suit.  In  said  foreclosurepro- 
ceedlng  and  the  certlflcate  of  pnrebaae  Is- 
sued to  appellant,  tbe  lands  were  so  erro- 
neously described.  After  said  forecloaore 
proceeding,  ana  before  the  proceeding  In 
this  case,  Rlseley  conveyed  by  proper  de< 
Bcriptlon  to  McKelry.  McKelvy  conveyed 
to  Cullen,  and  Cullen  conveyed  by  war- 
ranty deed  to  the  appellee.  George  F. 
Lemler.  The  complaint  seeks  to  charge 
Lemler  with  notice  of  tbe  appeUanc*s 
equity,  and  to  enforce  aucb  equity  as  a 
Hen  senior  to  Lemler's  rights.  There  nre 
no  allegations  of  notice  to  or  fraud  by  Mc- 
Kelvy or  Cullen,  nor  Is  it  claimed  In  the 
argument  that  they  were  not  bona  fide 
purcbaaera,  except  as  they  may  have  been 
affected  by  a  constructive  knowledge  of 
tbe  assesement  through  tbe  erroneous  de- 
scription. So  far  as  they  may  be  bdd  to 
such  knowleilge,  tbat  far  may  tne  appel- 
lant  also  be  held  to  such  knowledge. 

The  appellant's  counsel  states  hla  con- 
tention in  th«>  following  three  proposi- 
tions: "(1)  Did  tbe  ditch  proceedings 
mentioned  In  the  complaint  create  a  lira 
against  the  Mand,' such  as  conid  have  been 
enforced  by  a  proper  proceeding  against 
said  land  In  the  bands  of  said  Gieorge 
BIseley?  (2)  If  a  lien  was  created  by  aucb 
ditch  proceedings  against  said  land,  so 
that  the  same  could  have  been  enforced 
against  It  In  tbe  hands  of  George  Riseley, 
does  not  tbe  complaint  allege  sufficient 
knowledge  nn  the  part  of  the  appellee, 
George  F.  Lemler,  to  make  the  land  liable 
to  pay  tbe  amount  of  said  ditcb 
ment  lu  hla  bands?  (S)  The  appellant 
having  purchaaed  at  said  sale  In  good 
faith,  and  without  knowledge  of  tbe  error 
In  the  description  of  said  land,  and  Che 
proceeds  of  said  sale  having  been  em- 

Eloyed  in  constructing  said  ditcb  to  tbe 
eneflt  of  the  land,  is  not  appellant  enti- 
tled to  bo  subrogated  to  all  the  rights  of 
the  origin  Rl  lien  b  older  T* 
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The  flrat  and  third  of  these  loqatrleB  w« 
may  answer  In  the  affirmntlTe,  givloe  em- 
pha^s  to  the  coDtiDeency  tbat  snt^ta  rights 
are  enforced  asralnet  Rlsrley.  But  the  sec- 
ond loqalry  most  be  aoewered  In  the  nec- 
atlve,  when  we  consider  the  farther  fact 
that  McKelvy  and  Cullen  are  not  charged 
with  a  knowledge  of  the  eqnlty  sought  to 
t>e  enforced  in  behalf  ol  the  appellant,  and 
are  not  pnrchaaera  In  fraad  of  the  holder 
otsocb  equity.  Tbey  are  goud-lRlth  pur- 
rbaserB,  as  the  appelant  may  ba  a  good- 
fattta  pnrchaser*  so  fiir  as  we  laam  from 
the  allegations  of  the  complaint.  Conced- 
ing, but  not  deciding,  that  the  complaint 
ButBclentlyshows  that  Lemler  had  knowl- 
edgeof  appellant's  eqnlty, and  considering 
either  McKeIvy  or  Cnllen  a  good-faltb 
purchaser,  and  the  appellant  must  fall. 
In  Brown  r.  Cody,  115  Ind.  484, 18  N.  E. 
Rep.  9.  It  was  said  by  this  court,  as  to  a 
purchaser  with  knowledge  of  prior  equl* 
ties:  "If  Mrs.  Cody  became  the  assignee 
of  Drew,  the  purchaser  at  thesherllTs  sale, 
she  acquired  a  good  title.  Drew  had  a 
right  to  eell,  and  she  to  buy;  and,  If  thu 
former  purchased  to  good  faith  at  tbe 
sheriffB  sale,  he  had  a  title  which  he  might 
sell,  eren  ttaoogb  Mrs.  Cody  might,  had 
she  been  tbe  orlgfoal  parebaaer,  not  have 
been  able  to  acquire  a  title,  because  of  no- 
tice of  prior  equities.  Tbe  general  rule  Is 
that  one  who  has  notice  of  a  prior  equity 
will  acquire  the  same  title  as  that  of  his 
vendor,  where  tbe  vendor  Is  a  purchaser  In 
good  faith.  This  Is  a  familiar  rule  iA 
equity,  and  has  often  t>een  enforced  by 
this  conrt.  **  In  Evans  v.  Nealls,  69  Ind. 
148,  It  Is  held  that  **  Mrs.  EvauB.  it  she  pui^ 
chased  or  took  a  conreyauce  from  one 
who  was  a  purchaser  In  good  faith  for  a 
valuable  consideration,  would  take  a  title 
freed  from  tbe  demands  of  her  hoeband'a 
eredltors,  though  she  may  have  had  no- 
tice of  the  fraud  fmpoted  to  ber  husband, 
because  she  wonld  step  Into  the  shoes, 
and  acquire  the  rights,  of  her  grantor. " 
In  Bampson  t.  Fall,  64  Ind.  884,  the  fol- 
lowing Is  quoted  with  approval  from  3 
Perry,  Trusts.  $  830,  and  we  repeat  it  aa 
giving  a  cogent  reason  for  the  rule:  "So 
a  purchaser  with  notice  Irom  a  purchaser 
wlthont  notice  In  protected,  not  on  bis 
own  merit,  but  on  the  merit  of  the  inno- 
cent purchaser,  for  If  such  porebaser  could 
nut  anil  tbe  estate  he  would  be  deprived 
of  one  of  the  valuable  attributes  of  hie 
property."  See,  also,  Arnold  v.  Smith,  80 
Ind.  422;  Trentman  v.  Eldridge,  98  Ind. 
325  ;  2  Pom.  £q.  Jur.  §  754.  The  ruling  of 
the  court  below  was  right,  and  the  judg- 
ment  la  aflBrmed. 


(135  Ind.  106) 

ALLEN  et  al.  t.  WINSTANDLT. 
(Bapreme  Coort  of  Indiana.  Sept.  22,  1883.) 

BXBCDTIOK— iNJUMOnOM  TO  BbSTSAIH. 

Elqoity  will  not  Interfere  to  restrain  a 
sale  nndear  execution  of  prooerty  belonj^  to 
a  venon  other  than  the  jnagment  debtor,  un- 
less each  pcop^ty  has  a  spmal  value,  render- 
ing compensation  In  damages  impossible,  or 
snch  sale  wonld  result  in  conBeqaential  dam- 
ages, or  the  elidm  «f  one  par^  Involves  or  de- 
pends on  some  eqnltaUe  interest  or  feature; 


Rev.  St  1881,  I  1266,  provlfing  an  adequate 
remedy  in  other  cases  for  recovering  poBSession 
<rf  each  ijroperty. 

Appeal  Irum  circuit  court,  Fike  county ; 
D.  J.  Uenron,  Judge. 

Action  by  William  0.  Wlnstandly 
against  David  Allen  and  othen  to  quiet 
title  to  certain  personal  property,  and  to 
restrain  a  sale  thereof  nnder  execution. 
From  a  Judfiment  for  plaintiff,  defendants 
appeal.  Be  versed. 

Duncan  St  Batman,  Rtehardson  ft  Tay- 
lor, and  Jobtt  R.  East,  for  appellants. 
Ely  ft  Davenport,  for  appellee. 

HACKNEY,  J.  The  appellee  sought  and 
secured,  In  the  trial  court,  an  Injunction 
against  tbe  appellant  Allen,  as  an  execu- 
tion creditor,  and  against  StUlwell,  as 
the  sheriff  holding  such  execution.  Tbe 
complaint  alleged  a  Judgment  of  the  Mor- 
gan circuit  court  In  favor  of  Allen  for  f  3,- 
750,  against  one  Jesse  A.  Mitchell;  that 
upon  execntlon  Issued  on  that  Jadgmeut 
the  appellants  had  levied,  and  would  sell, 
unless  restrained,  certain  moles,  cattle, 
and  com,  the  property  of  the  appellee,  aa 
tbe  property  of  said  Mitchell;  that  ap- 
pellee was  not  a  party  to  said  Judgment, 
nor  to  the  eult  In  which  It  was  obtained, 
and  did  not  owe  any  part  nf  snld  execu- 
tion, nor  was  said  execution  a  Hen  on  any 
of  said  property.  It  Is  further  averred 
that  the  levy  casts  a  cloud  upon,  and  dis- 
parages, his  title  to  said  property,  and  he 
prays  Jndgment  Quieting  bis  title  to  said 
property, and  an  injunction  against  a  sAle 
of  It  on  said  execution.  Upon  the  trla' 
the  court  found  the  facts  specially,  and 
stated  conclaslons  of  law  therefrom  In 
favor  of  the  appellee.  Facts  clearly  show- 
ing the  appellee's  ownership  are  found  in 
detail,  and  the  Jndgment,  lery,  and  pur^ 
pose  to  sell  are  also  found  as  all^d  in 
tbe  complaint.  It  Is  not  found,  as  a  sub- 
stantive faet,  nor  OS  an  ultimate  fact,  that 
the  proposed  sale  cast  a  cloud  upon,  or 
in  a uy  manner  disparaged,  the  appellee's 
title,  nnr  are  any  facta  fouud  indicating, 
beyond  those  we  have  stated,  a  peculiar 
reason  for  the  Interposition  of  an  equita- 
ble remedy.  The  auffldeneyof  tbe  com- 
plaint, and  tbe  correctness  of  tbe  conclu- 
sions of  law  upon  the  facts  specially  found, 
are  presented  here  as  reserved  qnestlonfl 
for  review.  It  Is  claimed  that  equity  will 
not  Interfere  to  prevent  the  sale  of  person- 
al property  belonging  to  one  person  opon 
an  exeentlon  against  another.  In  the  ab- 
sence of  facta  showing  that  no  remedy  at 
law  exists.  It  Is  u^tid  that  no  sncb  facta 
are  averred  1u  tbe  complaint;  thatno  such 
facts  are  found  by  the  court;  and  that  In 
the  presence  of  a  remedy  by  proceedings 
In  replevin,  or,  after  sale,  a  suit  on  tbe 
sheriff's  bund  for  damages,  no  such  facts 
could  exlHt.  Tbe  principal  support  given 
to  this  contention  is  the  generally  reeog* 
nlsed  mle  that  equitable  relief  te  denied 
where  the  law  furnishes  a  remedy  as  ade- 
quate or  as  "practical  and  efflclent**  tc 
tbe  ends  of  Justice  and  Its  prompt  admin- 
istration as  the  remedy  in  equity,  as  it  is 
stated  In  Watson  v.  Southerland,  6  Wall. 
74. 

The  rote  here  insisted  upon  was  applied 
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In  Henderson  t.  Bates, 8  Blackf.  460,a  case 
wherein  Henderson  sougbt  to  enjoin  tbe 
sale  of  bis  personal  property  for  the  paj- 
nient  ofezecntlona  against  otbers.  The 
court  said:  "It  Is  aUo  as  well  settled 
that  chancery  will  not  entertain  a  bill 
when  personal  property  ts  tbe  subject- 
matter,  unleus  la  some  peculiar  cases,  nor 
will  It  Interpose  and  enjoin  the  sale  of  per- 
sonal property  taken  in  execution,  either 
on  tbe  gronnd  that  It  Is  nut  tbe  property 
uf  tbe  defendant  In  tbe  execution,  but  be- 
louKB  to  a  third  person,  or  that  It  belongs 
to  the  complainant,  unless  it  be  shown 
that  It  the  property  were  aold  the  cum- 
plainan  t  would  be  without  remedy  at  la  w.  * 
Tbe  peculiar  eases  in  which  it  is  there 
said  that  equity  will  Interfere  are  those 
In  which,  from  tbe  peculiar  character  of 
tbe  property,  damages  may  not  adequate- 
ly compensate  its  loss  to  the  owner.  In 
Mdnery.  White,  46  Ind.  688;  Trneblood  v. 
Hollingswurtb,48  Ind.5il7;  HolUuBSwortb 
r.  Trneblood,  59  lud.  642;  aod  Anderson 
Crist,  113  led.  65, 15  N.  IS.  Bep.  9.— tbe 
property  of  one  was  sought  to  be  sold  to 
pay  tbe  debt  of  another,  and  It  was  held 
that  injunction  would  lie  to  restrain  such 
sale.  In  the  first  of  these  cases  the  relief 
was  proper,  as  an  Incident  to  the  enforce- 
ment of  an  equitable  right  in  the  plaintiff 
tn  require  the  remaining  property  of  the 
debtor  to  be  sold  before  applying  that 
purchased  and  held  by  the  plaintiff  from 
tbe  debtor.  In  the  other  three  casen  the 
property  of  a  oeatui  que  trust  was  offered 
jor  sale  to  pay  tbe  debt  of  tbn  trustee  Indi- 
vidually. The  remedy  in  equity  was  prop- 
er, because  of  the  peruliar  ituardlanshlp  of 
trust  Interests  by  courts  of  chaucery. 
Tbe  cases  of  Elson  t.  O'Oon  d,  40  Ind.  300; 
Stout  V.  La  FoUette.  64  Ind.  365;  Bank  v. 
Cockrum,  KO  Ind.  855;  Bank  v.  Hargrove, 
Id.  364 ;  Nicholson  v.  Stepbene,  47  Ind.  185; 
Eversole  v.  Cook.  92  Ind.  222;  Burch  v. 
Uonley,  123  Ind.  238,24  N.  E.  Itep.  110;  and 
Groenwaldt  r.May,137  Ind.  01,27  N.  B. 
Rep.  ISH,— were  all  cases  Where  sales  of 
personal  property  were  eojotncd.  In  no 
one  of  these  was  the  property  taken  that 
of  a  tJiird  person,  but  in  every  Instance 
was  that  of  the  debtor.  In  every  case  tbe 
relief  by  injunction  was  Incident  to  an  eq- 
uitable remedy,  and  Involved  tbe  validity 
of  tax  levies,  Judgments,  or  otber  Hens,  or 
was  necessary  to  maintain  the  coatody  of 
such  property  In  the  court.  In  ndtber 
uf  these  lines  of  cases  was  tbe  question 
made  or  considered  that  is  presented  by 
tbe  present  case,  nor  did  the  court  at  all 
times  state  tbe  rule  under  which  equitable 
relief  was  extended.  Theee  omissions  are 
not  reasons  for  the  contratiun  that  lo  this 
state  WH  have  departed  from  the  doctrine 
of  Hzndersun  t.  Bates*  supra.  Of  the 
cases  In  this  state  where  inj auctions 
against  the  sale  of  pereoaal  property  have 
been  sustained,  there  Is  but  one  other 
than  those  above  cited  that  we  have 
fonnd,  and  that  is  Benny  v.  Denny.  113 
Ind.  22. 14  N.  K.  Rep.  593,  where  u  widow 
sued  to  stay  the  sale  of  com  by  the  admin- 
Istrators  of  ber  fansband's  estate,  she  hav- 
ing cbusdu  such  corn  ns  part  of  her  statu- 
tory allowance.  It  was  alleged,  in  addi- 
tion to  the  facts  we  have  stated.  "  that  if 
It  should  be  sold  sbe  would  be  left  without 


necessary  feed  for  her  animals,  and  that 
other  corn  could  not  then  be  readily  pro- 
cured." The  court  said,  "This  presented 
a  state  of  facts  which  made  it  apparent 
that  the  plaintiff  bad  no  otber  complete 
and  adetinate  remedy."  V^liatever  else 
may  be  said  of  this  conclusion.  It  cannot 
be  maintained  that  the  theory  uf  Hender- 
son V.  Bates,  snpra,  has  been  wholly 
abandoned  in  this  state,  for  tbd  distin- 
guished Judge  who  wrote  that  opinion 
manifestly  had  In  mind  tbe  rule  that, 
where  an  adequate  remedy  at  lawexisted, 
equity  would  give  no  rell^.   Whether  re- 

£ levin  would  lie,  and  farnlsh  adequate  re- 
ef, seems  not  to  have  been  presented  or 
considered,  and  the  remedy  In  damages 
appears  not  to  have  been  looked  upon 
with  favor.  It  Is  said,  further:  "If  It  be 
conceded  that  the  plaintift  mlsrht  bav; 
uiaintalned  a  suit  on  the  bond,  it  does  not. 
necessarily  follow  that  she  must  have 
permitted  the  corn,  to  which  she  bad  a 
clear  l^al  right,  to  be  sold.  She  was  not 
bonnd  to  take  the  chance  of  obtaining 
other  corn,  or  of  leaving  ber  animals  to 
suffer  for  want  of  feed."  Her  appeal  to 
equity  rested  upon  the  threatened  loss  of 
necessary  feed  for  her  animals,  and  was 
deemed  sufficient.  We  do  not  look  with 
favor  upon  the  contention  that  the  appel- 
lee should  have  stood  by,  and.  after  a  sale 
of  bis  property,  sought  redress  In  dam- 
ages. Such  remedy  was  unco  thought 
adequate,  and  Is  yet  so  held  by  some 
courts,  but  tbe  modern  and  most  ap- 
proved rule  Is  that.  If  no  other  remedy  ex- 
iiits,  that  will  not  be  deemed  adequate. 
Mr.  Pomeroy  says  in  section  1354,  vol.  3, 
of  his  excellent  treatise  on  Equity  Juris- 
prudence: "Judges  have  been  brought  to 
see  and  acknowledge,  contrary  to  the 
opinion  held  by  Chancellor  Kent,  tbni 
the  common-law  theory  of  not  interfering 
with  persons  until  they  have  actually 
committed  a  wrong  Is  fundamentally 
erroueoas,  and  that  a  remedy  which  pr^ 
vents  a  threatened  wrong  is.  In  Its  easen- 
ttal  nature,  better  than  a  remedy  which 
permits  tbe  wrong  to  be  done,  and  then 
attempts  to  pay  for  It  by  tbe  pecnniary 
damages  which  a  Jury  may  assess.  The 
idea]  remedy,  in  any  perfect  system  nf  ad- 
ministering Justice,  would  be  that  which 
absolutely  precludes  tbe  commission  of  a 
wrong,  not  that  which  awards  punish- 
ment or  satisfaction  for  a  wrong  after  It 
is  committed."  Jndge  Mitchell  evidently 
so  viewed  the  question  in  Denny  v.  Denny, 
supra. 

Appellee's  counsel  urge  upon  ns  tbe  coo* 
tentlon  that  since  tbe  Code,  with  Its  blend* 
ing  of  tbe  rules  of  practtee  and  pleading  In 
suits  tn  equity  and  actions  at  law,  a 
cholceof  remedies  may  be  had  by  the  party 
seeking  relief.  We  do  not  understand 
that  the  principles  of  equity  and  the  rules 
uf  the  common  law  have  lost  their  dis- 
tinguishing characteristics  In  the  adop- 
tion of  the  Code.  One  court,  under  a  slm- 
plIQed  system  of  pleading,  applies  to  the 
cause  such  principles  as  belong  to  the  relief 
demanded.  Theconrt  has  no  power  to 
apply  equitable  principles  to  a  cause  for 
which  the  law  has  defined  and  prescribed 
relief,  nor  to  apply  statutory  remedies 
wliere  equity  only  provides  the  remedy. 
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Kotblng  more  wns  Intended  by  noting  la 
Cbamp  T.  Kendriek.  180  Ind.  S63.  80  N.  R. 
Bep.  788.  that  *'tbe  distinction  In  pleadlDg 
and  practice  In  actions  at  lawand  milts  In 

equity  has  been  aboHsbed,  and  all  courts 
are  conrts  of  law  and  equity."  Thecom- 
plalnt  before  us  does  not  allege  that  tbe 
property  Is  uf  a  peculiar  value  to  the  own- 
er, nor  does  It  appear  tbat  the  threatened 
sale  would  reHuU  Inconsequential  or  col- 
lateral damaKcs.and  no  fact  Is  averred,  In- 
dicating tbat  the  plnlutltr  may  not  freely 
pursue  tbe  statutory  remedy  in  replevin. 
Tbe  statute  specially  designed  lor  tbe  re- 
lief of  persons  whose  personal  property  Is 
taken  In  executlou  for  the  debt  of  another 
provides  that  "when  any  personal  goods 
are  wrongfully  taken  or  unlawfully  de- 
tained from  the  owner  or  person  claiming 
the  poaseeaion  thereof,  or,  when  taken  on 
execution  or  attachment,  are  claimed  by 
any  person  other  than  the  defendant,  tbe 
owner  or  claimant  may  bring  an  action 
for  the  possession  thereof."  Rev.  St.  iSftI, 
S  ISM.  It  he  wlU  have  Immediate  delivery 
of  the  property,  bis  affldarit  most  state 
"tbat  the  same  bas  cot  been  taken  lor  a 
tax  assessment  or  flue,  pursuant  to  a 
statnte,  or  seited  under  an  execution  or 
attaebment  against  the  property  of  tbe 
plalntltt,  or.  If  so  seised,  tbat  It  Is,  by  stat- 
ute, exempt  from  such  selsure."  Wherein 
the  statutory  remedy  Is  leas  adequate,  or 
la  not  as  plain,  practical,  and  efficient, 
as  tbat  by  Injunction,  we  have  not  bees 
advised  by  appellee's  able  eoannel,  and 
onr  investlgatli>n  has  not  disclosed.  By 
tbe  statutory  remedy,  possession  could 
have  been  restored  or  special  bond  given 
for  tbe  return  of  the  property,  while  the 
remedy  soogbt  Mt  the  property  In  the 
bands  of  tbe  sheriff  to  perish,  or  to  cost 
more  in  support  than  lis  worth,  with  but 
the  right  of  action  on  tbe  sberiET's  official 
bond,  and  the  uncertain  means  of  estab- 
lishing tbe  extent  of  tbe  owner's  losses. 
Jf  It  were  not  the  mletbat  tbe  existence 
of  a  legal  remedy  Is  a  denial  of  equitable 
relief.  It  Is  perfectly  clear  that  replevin  Is 
tbe  better  remedy;  bat,  when  we  are  con- 
fronted with  tbat  role,  authority  should 
not  be  necessary  to  establish  tbe  ade> 
quacy  of  the  remedy  under  tbe  statnte. 
HowAver,  we  are  not  without  direct  au- 
thority upon  this  point.  In  1  Pom.  Eq. 
Jur.  S  177,  after  discussing  tbe  rule  as  to 
real  property,  tbe  author  says:  "In  like 
manner,  tbe  concurrent  Jurisdiction  does 
not  ttmbrace  salts  by  the  legal  owner  to 
recovnr  possession  of  a  chattel,  except  in 
the  lew  cases  where  tbe  cbattd  has  a  cer- 
tain special,  extraordinary,  and  unique 
valne,  Impossible  to  be  compensated  for 
by  damages,  nor  salts  merely  to  deter- 
mine tbe  legal  title  to  chattels  between 
adverse  claimants,  where  tbe  claim  of 
n^tber  party  Involves  or  depends  upon 
any  eqnituble  Interest  or  feature.  In  all 
ordinary  controversies  concerning  the 
legal  ownership  or  possession  of  ehnttels, 
the  commou-law  actions  of  replevin  or 
trover  f urn tsb  a  complete  and  adequate 
remedy."  In  support  of  this  proposition 
are  cited  the  following  cases:  Bowes  v. 
Hotg*  16  Fla.  4WM08,  (recovery  of  posses- 
■lon  of  a  chattel;)  Long  v.  Barker.  86  ill. 
481,  (to  determine  legal  title  to  chattels;) 
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McCnllough  V.  Walker,  20  Ala.  8«^391,  (to 
enforce  a  gift  of  a  chattel;)  Young  v. 
Young,  9  B.  Uon.  66,  (to  try  legal  title  to 
chattels;)  Comby  v.  McMlchael,  19  Ala. 
747,  (to  compel  delivery  ol  chattel;)  Hail 
V.  Joiner,  1  8.  C.  186.  See.  also.  2  Story, 
Kq.  Jur.  §700.  In  lOAmer.  &  Eng.  Enc. 
Law,  p.  871,  It  Is  said:  "An  Injunction 
will  not  He  to  prevent  the  sale  of  personal 
property  of  a  tblrd  person,  levied  on  by 
an  officer  for  unpaid  taxes,  when  the 
property  is  not  ol  peculiar  valoe  to  tbe 
owner,  and  It  does  not  manifestly  appear 
tbat  great  Injury  would  result  to  the 
owner  from  consequential  or  collateral 
damages  occaslAned  by  such  sale.  In  such 
case  tbe  owner  has  a  complete  and  ade- 
quate remedy  at  law,  to  which  be  may  re- 
sort for  redress.**  Many  authorities  are 
cited  In  support  of  the  text,  and  Include 
decisions  Id  the  states  of  West  Virginia, 
Alabama,  California,  Michigan,  Florida, 
Minnesota,  Nevada,  New  York,  North 
Carolina,  WiBConsln,  and  Missouri.  Our 
concloalon  Is  that  the  complaint  alleged 
DO  facts  excusing  a  resort  to  an  eqoltable 
remedy^or  showing  that  replevin  was  not. 
a  remedy  plain  and  cftlclcnt.  The  finding 
of  the  court  Is  more  devoid  of  such  facts 
than  tbe  complaint.  The  decree  of  the  cir- 
cuit court  Is  reversed,  with  directions  to 
sustain  appellants*  demurrer  to  the  com- 
plalnjt. 

im  Ind.  72) 
HARDBSTY  et  at  v.  HIND. 
(Snpreme  Court  of  Indiana.  Sept  20,  1893.) 
AFPi.iOATion  Foa  LiqvoE  LicsKn  —  AMSNDnro 

RCMOKSTRANOB— FiTHSiS  OT  APPUOAXT— QuBB- 
TIOM  FOB  JqBT. 

1.  On  ^neal  to  the  circuit  court  from  the 
county  commissloQers,  in  proceedings  to  obtain 
a  liquor  Uoenae,  refusing  to  allow  tbe  remon- 
strance as  filed  before  the  commiBsioners,  to  be 
BO  amended  as  to  make  the  allegations  more 
Bpedfla  la  an  abuse  of  the  court's  discretion. 

2.  On  an  application  for  a  liquor  license, 
it  Is  proper  to  show  that  at  various  times 
minors  were  allowed  to  be  aboat  the  poo\  table 
In  tibe  saloon  of  which  tlie  aH>licant  was  man- 
ager, and  that  the  applicant  threw  Ace  with 
a  minw  In  said  saloon,  when  things  of  value 
were  won  and  lost. 

3.  On  an  application  for  a  liquor  license. 
It  was  error  to  instruct  the  jury  that  the  facts 
that  the  applicant  threw  dice  with  certain 
minors  to  ascertain  who  should  bny  lemonade 
and  beer,  and  played  pool  with  a  minor,  "would 
not  be  sufficient  to  defeat  his  application,"  as 
the  applicant's  fitness  to  be  intrusted  with  such 
licmse  was  a  Question  for  the  jury. 

Appeal  from  circuit  court,  Boone  coun- 
ty; Btepben  Neal,  Judge. 

To  the  application  of  Edward  HIne  for 
a  license  to  sell  Intoxicating  Honors,  Alex- 
ander Hardesty  and  others  filed  a  remon- 
strance, and,  from  a  Judgment  granting 
theappllcatlon, remonstrants  appeaL  Re- 
versed. 

P.  H.  Dutch,  lor  appellants.  Ralston  ft 

Ecefe,  tor  appellee. 

HOWARD,  J.  On  appeal  from  tbe 
board  of  county  commissioners,  tbe  ap- 
pellee, over  the  remomitraace  of  the  aiH 
pellanta,  was  granted  a  license  to  sell  In- 
toxicating llqaora.  It  la  contended  tbat 
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the  enort  erred  In  refatitng  to  allow  the 
appellantB  to  make  their  remonBtranee, 
as  filed  before  the  comiDtoalonera,  more 
Hpeelflc,  aod  to  file  artdUlonal  apeclflca- 
titme  thereto.  The  motion  to  so  amend 
the  rem  oil  St  ranee,  aud  make  It  more  spe- 
Riflc,  was  filed  before  any  wftnessee  were 
sworn,  and  before  the  ImpunellDg  of  the 
Jury.  In  Htonkwell  Brunt,  t»7  Ind.474, 
It  was  sAld :  "  The  general  rnle  Is  that  ap- 
peals from  the  conn  ty  board  are  tried  In 
the  circuit  court  on  the  laeoes  made  before 
the  cuonty  board.  •  •  •  Bnt  the  Issues 
made  below  are  subject  to  proper  amend- 
ments In  the  appellate  court  under  the 
general  rales  of  law,  •  »  •  In  Good  win 
T.  Smltb,  72  Ind.  118,  which  was  an  appli- 
cation for  a  liquor  license,  this  court  said : 
*Xn  highway  eases  the  practice  has  uni- 
formly been  to  permit  sDcb  amendments, 
and  we  can  see  no  reason  why  the  same 
rule  should  not  apply  to  the  class  of  cases 
to  which  the  one  under  dliicuaslon  be- 
longs."* Rtatev.Vlerllng.88  iDd. 99;  Blair 
V.  Kllpatrlck,  40  Ind.  813.  Had  the  appel- 
lee  seen  fit  to  move  the  ennrt  to  require 
tbe  appellants  to  make  their  remonstrance 
more  specific,  we  think  tbe  motion  would 
neeessarlly  have  been  sustained.  For  a 
still  better  reason,  we  are  of  opinion  that 
appellants  themselves  should  have  been 
permitted  to  amend  their  own  remon- 
strance by  making  the  same  more  definite 
and  particular.  The  object  in  view  was 
eertalnly  one  In  the  interest  of  a  fair  trial 
of  tbe  case  upon  Its  merits,  namely,  to 
bring  all  the  facts  before  tbe  Jury.  It  was 
no  part  of  the  functions  of  the  court  to  do 
aught  that  might  aid  in  the  concealment 
of  thpse  facts.  While  It  was,  of  course, 
within  the  sound  discretion  of  the  court 
to  grant  or  refuse  the  request  of  the  appel- 
lants, as  made*  nevertheless  we  are  con- 
strained to  conclude  that  under  tbe  clr- 
cnmstaocee  there  was  an  abuse  of  the  dis- 
cretion of  the  court  in  refuiing  to  allow 
the  amendment. 

The  api>ellants  offered  to  prove  that  at 
various  times  minors  were  allowed  and 
permitted  to  be  about  tbe  pool  table  In 
tbe  saloon,  when  It  was  under  the  care, 
management,  and  control  of  the  appellee, 
and  that  the  appellee  threw  dice  with  a 
minor  In  said  saloon,  when  things  of  val- 
ue were  won  and  lost.  Tbe  evidence  was 
objected  to,  and  the  objection  sustained 
by  the  eourt.  We  think  such  evidence 
competent  to  show  tbe  character  of  the 
applicant,  and  his  fitness  to  conduct  a  sa- 
loon. The  appellants  had  alleged  In 
their  remonstrance  that  the  appellee, 
while  the  owner  of  the  premises  described 
in  bis  appllratlon.  and  while  employed  in 
said  saloon  during  tbe  past  year, "has  un- 
lawfully suffered  and  permitted  minors  to 
play  pool  therein,  and  has  unlawfully 
suffered  minora  to  congregate  In  and 
about  a  pool  table  kept  therein,  ond  has 
himself,  within  the  last  year.  In  said  sa- 
loon, played  pool  with  minors  upon  the 

fiool  table  kept  therein,  at  divers  times." 
n  Rtockwell  v.  Brant,  cited  above,  it  was 
held  that  It  was  for  the  Jury  to  determine 
whether  a  liquor  seller,  about  whose 
premises  drunken  men  were  In  tbe  habit 
of  eouKregating,  was  a  fit  person  to  re- 
ceive the  license  which  he  was  seeking.  It 


was  a  still  greater  wrong  In  tbis  case  for 
tbe  appellee  to  allow  minors  to  congregate 
about  the  pool  table,  and  to  play  npoa 
it,  and  even  to  play  with  them  lilmsoU. 
The  uffL'red  evidence  should  have  been  ad- 
mitted. Groscop  r.  Rainier,  111  Ind.  361. 
12  N.  E.  Bep.  694;  Bronson  v.  Dunn.  124 
Ind.  252,  24  N.  E.  Rep.  749. 

Complaint  is  made  that  many  of  the  In- 
structions of  the  court  were  Incorrect; 
among  them,  the  following:  "If  yon  find 
from  the  evidence  given  in  the  cause  that 
the  applicant, Edward  Hlne.  Sr..  did  throw 
dIcB  with  one  Daniel  Kinney  to  ascertain 
who  should  buy  the  lemonade,  and  slso 
threw  dice  with  one  Christy,  a  minor,  to 
see  which  of  the  two  should  boy  tbe  bner. 
and  also  played  pool  with  one  I^awrence 
Wyaong,  a  minor,  these  facts  alone  would 
not  be  sufficient  to  defeat  bis  application, 
bttt  the  Jury  should  consider  these  facta, 
in  connection  with  all  the  other  evidence 
given  in  the  cauee,  in  determining  the 
queatlon  of  the  fitness  of  the  applicant  to 
be  Intrusted  with  a  licemie  to  sell  Intoxi- 
cating liquors."  If  the  facts  stated  In  tbe 
charge  would  not  be  sufficient  to  defeat 
the  application.  It  Is  dlflScnlt  to  see  what 
degree  ofmoral  obtusenesstbernurt  might 
consider  sufficient  to  show  the  applicant's 
unOtness  to  t>e  Intrusted  with  a  license. 
Few  greater  crimes  against  society  can 
be  conceived  than  that  of  tbe  moral  pol- 
lution ol  our  youth.  Rev.  8t.  1881,  S9  2080, 
2081,  2088.  But  these  were  questions  of 
fact,  for  the  exclnslTe  consideration  of  the 
Jury,  and  not  for  the  trial  court  nnr  for 
this  eourt  to  decide  as  questlunsof  law. 
It  was  not  for  the  court  to  take  from  tbe 
Jury  the  facts  necessary  co  determine  tbe 
fitness  of  the  applicant  for  the  trust  which 
he  asked  them  to  confide  tohlra.  "The 
Immorality  of  tbe  act  mentioned  In  the  In- 
struction, and  the  fitness  or  nnfltness  of 
the  applicant  to  obtain  a  license,  were 
questions  of  fpct  lor  the  Jury  to  decide 
from  the  evidence  before  them,  and  with 
which  the  court  had  no  right  to  Inter- 
fere." Kelserv.  Lines,  67  Ind.  4Hl.  The 
evidence  admitted  on  the  trial  shows  that 
tbe  saloon  when  managed  and  eantrolled 
by  the  appellee,  and  with  bis  fcnowletlge 
and  consent,  was  frequented  by  minors, 
and  was  used  for  gaming,  with  very  llttto 
pretense  of  secrecy.  We  think  the  motion 
for  a  new  trial  should  have  been  sus- 
tained. Hamilton  t.  Htate,  7&  Ind.  586; 
Com.  V.  Taylor,  14  Gray,  26;  People  t. 
Sergeant,  8  Cow.  189:  State  Lelghton. 
23  N.  H.  167;  Bacbe1lorT.Htnte,10  Tex. 
258.  The  Judgment  Is  reversed,  with  In- 
structions to  sustain  tbe  motion  for  a 
new  trial,  and  for  further  proceedings  In 
accordance  witb  this  opinion. 


(m  Ind.  4U 
LBWISVILLB  NATITRAIj  GAS  00.  v. 
STATB  ex  reL  REYNOLDS. 

(Su^eme  Goort  of  Indiana.  Sept  19.  1883.) 
Om  Obvcbaiiois— RsanLATiKs  Patos  uv  Nat- 

UBAI.  GtAB. 

1.  Monldpal  corporatioiis  of  lodlana  have 
no  pover,  at  common  law,  to  fix  by  oidtaanos 
the  i^ce  at  whidi  natural  gai  shall  bs  sup- 
plied  to  oonsnmers* 
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2.Aat  BCaxvh  T,  168T,  (Slllotea  Bapik  I 
00,)  praHtUnS  'that  Ite  boardB  of  trastees  of 
owns,  and  the  ctonmon  councils  of  citlee, 
*  *  Bhall  hare  power  to  provide,  by  or- 
inance,  reasonable  recnlatloiu  for  the  safe 
upplf,  distribntioii  and  conBamption  of  natural 
ms  within  the  reepectlTe  limits  of  BQch  towns 
.nd  titles,"  does  not  confer  the  power  to  recn- 
ate  the  price  at  which  natnral  ga»  shall  be 
omished.  Ci^  of  RnshTille  v.  RoshTille  Nat- 
iral  Oaa  Oo.,  2S  M.  B.  Sep.  868,  182  Ind.  675» 
•Terroled. 

Appeal  from  circuit  conrt,  Henry  cood- 
7 :  Engene  U.  Bnndy,  JudsR. 

Action  lu  the  name  uf  the  Btate,  at  the 
*e1atloii  of  William  Keynolds.  agalnat  the 
lienlsTille  Natiirn)  Gaa  Company,  fur 
nanclamna.  Relator  had  Judgment,  and 
lefendant  appeals.  Reversed. 

John  Morrla  and  M.  E.  Furkner,  for  ap* 
;>ellant.   Brown  &  Brown,  (or  appellee. 

COFFEY,  J.   The  appellant  la  a  corpo- 
ration duly  offfanlced  nnder  the  la wa  of 
thle  Btate,and  wan  at  the  time  of  the  com- 
meneeDBent  of  tbte  BOlt,  and  bad  been  for 
a  lonar  time  prior  thereto,  enffaiced  In  ttaa 
bnelnesBOf  snppylns  natural  fraa  to  the 
LittseuB  of  LewlBvllle,  Ind.,  for  use  as  (ael 
and  lIxhtB.   On  the  I6tb  dayofAnguet, 
1}S92,  the  town  of  Lewlsvllie,  nhich  Is  an 
iDcurporated  town,  bylts  trustees, passed 
an  ordinance,  by  the  terms  of  which  the 
appellant  was  profalbfted  from  charging  a 
greater  sum  than  one  dollar  per  month 
for  faroishing  nature}  ksb  for  a  cooking 
stove  dnrlug  the  mouths  ot  May,  June, 
July,  Angnst,  and  Ueptembf*r.   Prior  to. 
that  time  the  appellant  bad  been  supply- 
ing the  relator  with  gas  to  be  used  in  hts 
cook  stove,  but  upon  tbe  refusal  of  tbe 
relator  to  pay  the  charges  fixed  by  the  ap- 
pellant. It  refused  to  supply  him.   Qe  ten- 
dered it  the  snm  fixed  by  the  ordinance, 
and  demanded  that  the  appellant  should 
furnish  him  with  gna  at  the  price  fixed, 
but  the  company  refused  to  ilo  so;  and 
thereupon  this  salt  was  Instituted  to  com- 
pel tbe  appellant,  by  mandamus,  to  fur- 
nish gas  at  thtt  price  fixed  by  the  ordinance 
of  tbe  town.  The  relator  having  sncceud- 
ed  In  the  court  below,  this  appeal  la  pros- 
ecnted  for  the  parpose  of  reversing  the 
Judgment  ot  the  circuit  court  on  nccoant 
ot  alleged  errors  In  the  proceedings  In 
that  court.  The  coDtrolllog  question  in 
the  case  relates  to  tbu  power  of  tbe  town 
to  fix,  by  ordinance,  the  price  at  which 
tbe  appellant  aball  aupply  the  cittsens 
with  nataral  gas.  It  is  contended  by  the 
relator— First,  that  tbe  town  possesses 
such  power  at  common  Inw ;  and,  second, 
that  such  power  is  conferred  by  the  stat- 
ntes  ot  the  statu;  while  the  appellant  eon- 
tends  that  no  such  power  exlutH.  either  un- 
der the  rules  of  the  common  law  or  tbe 
atatates  of  tbe  state  of  Indiana. 

It  Is  safe  to  assert,  we  think,  that  In  this 
state  municipal  corporations  posscHs  no 
power  except  such  as  is  conferred  u|ion 
them  by  statute,  either  In  express  terms  or 
by  □nressary  implicathm.  Judge  Dillon, 
in  hiB  work  on  Municipal  Corporations, 
(4th  Ed.,  g  Rd,)  says:  " It  la  a  general  and 
undisputed  propodtfun  of  law  that  a 
moDleipal  corporatton  pnsseases  and  can 
czeretoe  the  loUowing  powers,  and  no 


oth«nt  Pint,  UioM  gztanted  In  express 
words;  second,  those  necessarily  orlalriy 
implied  lu,  or  Incident  to,  tbe  powers  ex- 
pressly granted ;  third,  those  essential  to 
tbe  declared  objects  and  purposes  of  the 
corporation,— not  simply  conveulent,  bnt 
indispensable.  Any  fair,  reasonable  doubt 
concerning  the  existence  of  power  Is  re- 
solved by  tbe  courts  against  tbe  corpora- 
tion, and  the  power  1b  denied."  In  the 
case  of  City  of  Anderaon  t.  0*Conner,  9R 
Ind.  168,  It  was  said  by  this  court: 
"Doubtlesa,  It  la  true,  as  appellant's  coun- 
sel claim,  than  a  municipal  corporation 
can  only  exercise  each  powers  as  are  con- 
ferred upon  It  by  the  laws  nnder  which  It 
la  Incorporated.  Bnt  where  the  power  to 
do  an  act  In  conferred  upon  the  city,  and 
tbe  law  Is  silent  as  to  the  manner  of  do- 
ing snch  act.  the  city  antboritlea  are  nec- 
essarily clothed  with  a  reasonable  discre- 
tion in  determining  how  such  act  tfhall  be 
done.**  See, also, Indiana  Municipal  Law. 
(Thornton,  112,  note  8,)  tor  a  collection  of 
the  authorities  upon  tbe  subject  now  un- 
der discussion. 

It  Is  not  contended  that  tbe  general 
statute  upon  the  subject  ot  Incorporating 
towns  confers  upon  towns,  when  Incorpo- 
rated, tbe  power  to  regulate  Tha  price  at 
which  natnral  gas  shall  be  sold.  It  Iscon- 
tended,  however,  that  such  power  Is  con- 
ferred by  an  act  of  the  general  assembly 
approved  March  7.  1887.  (Elliott's  »npp.  S 
800.)  That  act  Is  as  follows:  "Section  1. 
Belt  enacted  by  the  general  assembly  of 
tbe  state  of  Indiana:  That  the  boards  of 
trustees  ot  towns  and  tbe  <^ommon  conn- 
clls  of  cities  In  this  state,  shall  havepow- 
er  to  provide,  by  ordinance,  reasonable 
regulations  fur  the  safe  supply,  distribu- 
tion and  consumption  of  natnral  gas 
wltbln  tbe  respective  limits  of  such  towns 
and  cities,  and  require  persons  or  com* 
panles  to  whom  the  privilege  ot  using  the 
streets  and  alleys  in  such  towns  and  cities 
Is  granted  for  the  snpply  and  distribu- 
tion ot  such  gas  to  pay  a  rfasonable 
license  tor  such  franchise  and  privilege." 
The  contention  of  the  appellee  is  austalued 
by  the  case  of  City  of  Rnshvllle  v.  Bosh- 
vllle  Natnral  Oaa  Co.,  182  Ind.  576.  28  N.  E. 
Bep.  858.  From  tbe  conclusion  reached 
in  that  case,  however,  the  writer  ot  this 
opinion  was  compelled  to  dissent.  Judge 
Miller  took  no  part  in  the  decision  of 
that  case,  by  reason  of  having  devlded  the' 
eansn,  aa  special  Jadge,  in  tbe  circuit 
court.  In  construing  a  statnte,  we  will 
look  to  tbe  letter,  and  to  the  statnte  as 
a  whole,  to  the  circumstances  under  which 
It  was  enacted,  to  the  mischief  to  be  reme- 
died, and  to  the  condition  of  aRnirs  when 
It  was  enacted.  Board  ofCom'rs  of  Foun- 
tain Co.  v. Board  of  Oom'rs  ofWarren  Co., 
12S  Ind.  295,  27  N.  E.  Rep.  138.  Tbe  courts 
take  Jndlclal  notice  of  the  tactttaat  natural 
gas  is.  In  a  high  degree.  Inflammable  and 
explosive,  nnd  so  dnnaerous  that  Its  use 
may  be  mode  the  subject  of  piiltce  regula* 
tlon.  Jamleson  v.  Oil  Co.,  V2ti  Ind.  555, 
28  N.  E.  Rep.7rt.  As  the  public  safety  Is  al- 
ways tbe  highest  consideration  In  all  leg- 
islation. It  Is  fair  to  presume  that  when 
the  act  under  discussion  was  passed  tbe 
general  assembly  had  In  view  the  safety 
of  the  people  of  tbe  itate.  Some  polfca 
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regnlatfon  In  the  localities  In  whleta  nat-  { 
nral  teas  wai  to  be  used.  Id  order  to  secure 
tbe  ealety  of  the  peciple  and  their  prop- 
erty, was  an  absolute  neceeoity.  There  Is 
Dot  a  word  or  Byllnbli*  to  be  toand  in  the 
act  Indicating  that  the  general  assembly 
had  Id  view  any  other  purpose  than  that 
of  securing  the  aafto  sapply  and  nse  of  nat- 
ural KM.  To  secure  the  safe  suppy  and 
use  of  untaral  gas  Is  one  thing,  and  to 
fix  the  price  at  which  gHS  «hall  be  eop- 
pUed  Is  another  and  quite  a  different 
thing.  In  our  opinion,  it  was  not  the  in- 
tention ol  the  general  nsseinbly  to  confer, 
by  the  act  above  set  oat,  the  power  to 
regulate  the  price  at  which  natural  gns 
should  be  farnlHhed.  It  follows  that  the 
conclUBlon  reached  In  the  case  of  City  of 
RushvIUe  T.  Rushvllle  Natural  Gas  Co., 
Bupra,  was  erroneous,  and  slioald  be  over- 
roled.  The  trustees  of  the  town  ut  Lewls- 
Tllle  having  no  power  to  regulate  the  price 
at  which  natural  gas  should  be  furolubed, 
the  ordinance  in  qDestlon*  purporting  to 
do  so,  te  Told  upon  Its  face,  and  the  cii^ 
colt  court,  for  that  reason,  erred  In  over- 
rultog  the  demurrer  to  the  complaint. 
Judgment  reversed,  with  directions  to  the 
circuit  conrt  to  sustain  the  demoTFer  to 
the  complaint  la  this  case. 


(US  Ind.  59) 

LOUISVILLE,  N.  A.  &  C.  RT.  CO.  T. 
STATE)  ex  ret  WARD,  Commii^oner.^ 

(Snimnie  Conrt  of  Indiana.  Sept  20,  1888.) 

SUPBBin  AKD  APPBLLATB  CoURTB—JOBIflDIOTIOlT. 

Under  Act  March  4,  1893.  givins  the  ap- 
pellate court  "Jorisdiction  in  all  cases  for  the 
nureclosnre  or  enf<a%ement  of  liens  of  purely 
statat<H7  origin  where  the  amount  in  oontro- 
Tersy  does  not  exceed  $3,500,"  such  court  has 

inrisdlctioD  of  an  appeal  from  an  ord»  refus- 
ag  to  modify  a  personal  judgment  for  $700, 
rendered  hi  a  proceeding  to  culeet  a  drainage 
assessment,  so  as  to  make  it  mforeeable  «uy 
against  the  land. 

Appeal  from  circuit  court.  Lake  county. 

Action  on  the  relation  of  Henry  Ward, 
commissioner,  against  the  Lonisvllle,  New 
Albany  &  Chicngo  Railway  Company  to 
collect  a  drainage  assessment.  From  an 
order  refusing  to  modify  a  Judgment  ren- 
dered for  plaintiff,  defendant  appeals. 
Transferred  to  the  appellate  conrt. 

E.  C.  Field  and  O.  C.  Matson,  for  appel- 
lant. J.  W.  Yonche,  for  appellee. 

DAILEY,  J.  The  acts  disclosed  by  the 
record.and  material  to  un  explanation  of 
the  rnllng  of  the  court,  are  that  In  Jan- 
uary, 1887.  John  Brown  and  others  tiled  In 
the  Lake  etreult  conrt  their  petition  lor 
drainage,  under  the  clrcntt  court  drainage 
act,  approved  April  6, 1885.  In  said  peti- 
tion it  was  alleged,  among  other  things, 
that  the  right  of  way  of  the  appellant,  ex- 
tending through  sections  17. 18,  and  20.  in 
township  82,  range  8,  in  said  county, 
would  be  affected,  and  such  proceedings 
were  had  thereunder  that  the  right  of 
way  of  appellant  company  waa  aaseased 
for  benefits  Id  the  sum  of  $700,  whteh  as- 
sesament  was  approved  by  the  court,  and 
from  the  judgment  affirming  the  assess- 
ments no  appeal  was  ever  prosecuted,  but 
the  same  remains  In  full  force;  that  after- 

>  Transfsrrsa  to  AppvUaU  Court,  IB  N.  B.  911. 


(Ini. 

wards  said  diteb  was  ordered  eonstrnet- 
ed,  and  was  completed  accordlDg  to  plana 
and  specifications,  but  appellant  failed  to 
pay  the  araonnt  so  assessed.  Appellee 
commenced  this  suit  for  the  purpose  iif  its 
collection,  and  recovered  a  personal  Judg- 
ment against  appellant  In  the  sum  of  9700, 
also  the  further  sum  of  936,  attorneys 
fees,  together  with  all  the  coata  of  the  ac- 
tion, without  relief,  and  a  decreedeciaring 
said  sums  and  costs  to  be  a  valid  lien 
on  the  defendant's  right  of  way  specified 
therein.  Appellant  then  filed  Its  written 
motion  to  change  and  modify  the  Judg- 
ment so  as  to  ellmluatp  therefrom  the 
Judgment  In  personam,  and  prosecotea 
tliia  appeal. 

The  appellate  court,  under  the  acts  Of 
1893,  has  exclusive  Jurledlcdunot  this  qnea- 
tlun.  The  act  approved  March  4,  1S93, 
granting  additional  Jarlsdictlon  to  that 
conrt,  is  as  follows:  "Section  1.  Be  it  en- 
acted by  the  general  assembly  of  the  state 
ol  Indlaoa.  that  la  addition  to  thejuriw- 
dictlon  which  the  apiMllate  court  now 
possesses,  that  court  shall  have  Jarlsdie- 
tlou  in  all  cases  for  the  foreclosure  or  en- 
forcement of  liens  of  purely  statutory  ori- 
gin where  the  amount  in  controversy  does 
not  exceetl  thirty-five  hundred  dollars.** 
Acta  1893,  p.  856.  This  eanae  Is  thOTctore 
ordered  to  be  transferred  to  the  appellate 
court. 


(U6  Ind.  91) 

CHICAGO  &  L  COAL  RT.  CO.  v.  HALL. 

(SaiR«me  Court  of  Indiana.    8^  22,  1883.) 

Kailbou>  Right  or  Wat  —  IiicsKsa  bt  Lara- 
owirBB— Rbhsdt  or  Owhkb— Aotion  tok  DaK> 

AOBS— GOHDBHHATION  PBOaBBDlSOS. 

1.  A  eomplalnt  against  a  railroad  company 
alleged  that  defendant's  predecessor,  T^di  con- 
structed the  road,  offered  to  purchase  the  ri^t 
of  way  over  plaintifTs  land,  but  the  latter.  De- 
cause  he  coold  not  estimate  bis  damages  ontU 
tiie  road  was  built,  permitted  it  to  buHd  aoosa 
Ids  land  under  an  agreement  that  it  would  aft- 
erwards pay  the  damages,  when  ascertained; 
tliat  It  Dover  paid  sndi  damages,  and  the  road 
was  sold  on  foreclosore,  and  finally  became  the 
property  of  defendant,  which  also  refused  to 
pay  such  damages;  and  that  plaintiff  then  de- 
manded possession,  and  revoked  the  license  un- 
der which  defendant  was  wdng  the  fight  of 
way.  Hie  prayer  was  for  damages,  for  n- 
covory  of  po88esd<m,  and  all  other  proper  relief. 
BM,  that  the  complaint  did  not  seek  to  recover 
for  a  tortioas  appropriation  by  defendant  of 
pialntilTs  land,  bnt  was  a  statement  of  facts 
showing  the  creation  of  an  equity  to  damages 
tor  the  taking  and  use  of  land  without  compen- 
aation  to  the  owner. 

2.  In  suvh  case  the  averments  as  to  a  rev- 
ocation of  defendant's  license,  and  the  demand 
for  possession,  are  mere  surplusage. 

3.  Where  a  landowner  and  a  railroad  com- 
pai^  stipulate  that  the  latter  may  build  its 
roan  across  his  land,  and,  when  completed,  tiiat 
it  will  pay  him  the  damages  occasioned,  the 
parties  thereby  dispense  with  the  writ  of  ad 

auod  damnum,  and  agree  that  the  damages 
lall  be  ascutained  by  mutual  stipulation;  uid 
the  landowner  need  not  resort  to  the  atatotory 
proceeding,  in  case  of  failure  of  eudi  company 
or  its  successor  to  pay  the  damages,  bat  may 
enforce  payment  by  the  latter  by  an  eqoitab^ 
actioo  for  that  purpose; 

Appeal  from  circuit  conrt.  Ttppeeanoa 
county;  B.  W.  LaDgdoa,  Jndsiw 
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Action  b7  Josepb  R.  Hall  axalnBt  tbn 
Cblcago  &  lodiaoa  Coal  Hallway  Com- 
pany to  recurer  damages  (or  aright  of 
way  over  plaintiff's  land.  From  a  Jndfc- 
ment  for  plaiDtltt,  defendant  appeals.  Af- 
firmed. 

S.  H.  Spoonerand  W.  H.  LyfMrd.for  ap- 
pellant. Jobn  R.  Coffrotb,  lor  appellee. 

DAILET,  J.  TblB  suit  was  iostituted  in 
tbe  BentoD  circuit  court,  Imt  un  ctiunge 
of  venue  was  tried  Id  tlie  Tippecanoe  cir- 
cuit court.  Tbe  first  parasrapb  of  cooi- 
plniiit  is  a  curam<in  action  for  ejectnieut. 
Tills  was  dismissed  before  trial.  Tbe  sec- 
ond paragrapb  la  anbstantially  as  fol- 
lows: "And  sain  plaintiff  above  named, 
further  complaining  of  defendant  above 
named,  sayB  £hat  be  Is  now,  and  for  ten 
years  lapi  it..it  has  been,  the  owner  in  fee 
of  tlie  loUuwlng  real  estate  In  Benton 
county,  Indiana,  to  wit,  tbe  sontheast 
quarter  of  section  7.  township  24  nortb, 
range  7  west,  cuntalnlug  160  acres,  and  at 
tbe  time  of  tbe  happening  of  the  griev- 
ances  hereinafter  complained  of  he  was, 
and  fora  lon«  timepriur  thereto  had  been, 
uslna  all  of  said  land  as  one  farm;  that 

ou  thA  day  of  Angust,  1881.  the  Cbi- 

cago&(ireat  Suntbern  Bailway Company, 
a  corporation  organised  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Indiana  In 
that  behalf  enacted,  desired  to  coostrnct 
Its  road  tbroDgb  a  part  otsaid  land,  to 
wii:,  tbe  southwest  quarter  thereof,  and 
applied  to  plaintiff  to  pay  him  for  a  right 
of  way  thruogb  the  same;  that  plaintiff 
then  informed  said  company  that  it  would 
be  impossible  for  bim  to  state  what  dam- 
age the  construction  of  tbe  road  through 
bis  premises  would  be  to  him  or  bis  land 
until  thesame  was  constructed  ;  that  there- 
upon It  was  agreed  between  plaintiff  and 
said  company  that  the  latter  shoold  con- 
struct its  road  across  plaintiff's  said  land, 
and  that  as  soon  as  said  road  was  com- 
pleted said  company  would  pay  him  tbe 
damages  occasioned:  that  porsnant  to 
said  agreement  said  company, In  1882.  con- 
structed Its  road  over  the  southwest 
quarter  of  said  real  estate,  occapying  a 
strip  Bfty  feet  wide,  beginning  slxty-slx 
and  one-half  rods  north  of  the  southwest 
corner  of  said  40-acre  tract;  thence  in  a 
southeasterly  direction  through  said 
premises,  leaving  the  same  at  a  point  78^ 
rods  east  of  the  southwest  comer  thei'e- 
of,  which  Is  now  occupied  and  covered  by 
the  roadbed  of  this  defendant:  that  de- 
fendant afterwards  operated  its  trains 
over  the  same,  thereby  greatly  Injuring 
and  damaging  plaintiff,  in  thla:  that  tbe 
strip  of  land  is,  and  was  at  tbe  time  It 
was  taken,  o!  tbo  value  of  9800;  that 
plaintiff's  said  farm  of  160  acres  la  cut  Into 
two  pieces,  thereby  decreaalng  tbe  value 
thereof,  and  the  fields  are  carved  Into  odd 
and  Inconvenient  shapes,  requiring  a 
large  amount  of  additional  fencing,  great- 
ly Interfering  with  the  use  of  suld  farm  in 
raising  and  handling  stock,  and  render- 
ing tbe  property  liable  to  be  burned,  to 
plalDtllT'a  damage  In  the  sum  of  92,500; 
that  said  Cblrago  &  Grf^at  Southern  Katl- 
way  Company  refused  to  pay  said  dam- 
ages, though  be  demanded  tba  same,  and 
T.34N.B.no.l9— 45 


Bidd  llcensetberatoforeglven  said  company 
became  and  was  revoked  by  plaintiff;  that 

on  November  1,  1890,  and  April  9,lS83,Baid 
company  executed  to  John  C.  New,  trus- 
tee, two  certain  deeds  of  trust  upon  all 
the  franchises,  rigbts,  and  privileges,  and 
all  tbe  real  and  personal  property  uf  said 
company,  of  every  kind  and  character,  tbe 
first  one  to  secure  tbe  payment  of  2,00<> 
bonds,  each  for  the  sum  of  fl.OOO,  which 
said  mortgages  were  duly  recorded  In  tbe 
Record  of  Mortgages,  In  the  recorder's 
office  of  said  Benton  county,  the  first  one 
on  November  23, 18S1,  In  Record  11,  page 
455;  that  atterwards  Henry  H.  Porter, 
bolder  of  a  majority  of  said  bonds  so  is- 
snerl.  bought  an  action  against  said 
maker  and  others.  In  the  United  States 
circuit  court  for  the  district  of  Indiana,  to 
foreclose  said  mortgage,  but  this  plaintiff 
was  not  a  party  thereto;  that  such  pro- 
ceedings were  had  in  said  court;  that  on 
February  16. 1886,  a  decrea  of  foreclosure 
was  entered,  and  on  March  27,  1886,  said 
Chicago  &  Great  Southern  Railway  Com- 
pany,  ItB  property,  TranchiBes,  etc.,  wasifold 
by  William  P.  Flshback,  master  commis- 
sioner, under  order  of  said  court,  at  public 
auction,  and  that  said  Porter  purchased 
the  same,  and  received  a  deed  therefur  by 
order  of  said  court,  and  said  New,  trustee 
as  aforesaid,  also  conveyed  the  property 
covered  by  said  deeds  to  said  Porter  ou 
April  20, 1886;  that  afterwards  Porter,  to- 
gether with  others,  organised  a  company 
tor  tbe  purpose  of  operating  the  said  rail- 
way, said  company  being  organized  under 
and  by  virtue  of  tbe  laws  of  tbe  state  of 
Indiana  in  that  behalf  enncted.  under  tbe 
name  of  tbe  Indiana  Railway  Company, 
and  said  Porter  conveyed  and  transferred 
to  the  last-named  company  the  property, 
rights,  and  privileges  so  purchased  by 
him;  that  tbe  Cblcago  &  Indiana  Railway 
Compauy  was  a  railway  company  duly 
organized  under  the  laws  of  Indiana  In 
tbat  behalf  enacted;  that  after wardi 
said  Indiana  Railway  Company  and  said 
Chicago  &  Indiana  Coal  Railway  Com- 
pany were  consolidated, said  consolidated 
company  taking  the  name  of  the  last- 
named  company,  and  said  company  is  now 
occupying  the  last  above  described  real 
estate  of  plaintiff  under  and  by  virtue  of 
said  proceedings,  and  none  other;  that 
after  said  Chicago  ft  Great  Southern  Rail- 
way Company  had  constructed  Its  track 
across  plaintiff's  aforesaid  land.  It  used, 
occupied,  and  enjoyed  said  premises,  and 
operated  its  trains  over  the  same,  for 
more  than  two  years,  and  that  defendant 
company  is  now,  and  for  more  than  one 
year  last  past  has  been,  using,  occupying, 
and  enjoying  the  same,  and  operating  Its 
tralQB  over  It,  without  right,  and  during 
all  of  said  time  has  unlawfully  kept  tbe 
plaintiff  out  of  possession  thereof;  that 
'said  Chicago  ft  Great  Southern  Railway 
Company  is,  and  was  at  the  time  of  tbe 
foreclosure  and  sale,  and  ever  since  baa 
been,  insolvent;  tbat  prior  to  the  com- 
mencement of  this  suit  be  demanded  of  de< 
fendant  the  payment  of  said  damages  to 
his  land,  bat  it  failed  and  refused  to  pay 
the  same,  and  be  then  demanded  posses- 
sion of  said  real  Mtate.  and  revoked  tbe 
license  under  wblclL  U  was  oalng,  occnpy- 
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Ing,  and  eDjujinff  said  land.  Wherefore, 
plaintiff  demaodH  Jodgment  for  f 5.000,  for 
tbe  recuvery  of  aald  land,  and  all  other 
proper  reUet.**  To  the  second  paraKraph 
uf  complatDt,  appellant  auawered— First- 
ly, the  statute  of  limttatlons  uf  aix  yeara; 
and.  secondly,  a  special  plea.  A  demurrer 
to  each  of  these  answent  wan  flle<l,  over- 
ruled to  the  first,  and  sustained  to  the  we* 
ond.  Tbe  record  recites  that  the  appel- 
lant did  file  auawera  aud  Interroffatorles ; 
that  appellee  did  file  demurrers  to  these 
answers;  but  neither  of  them  Is  In  the 
record,  and  the  record  alsu  recites  tbe  rul- 
lug  of  the  court  thereon.  But  subse- 
qoently  the  ruling  upon  tbe  demurrer  to 
these  answera  was  raeated,  and  appel- 
lant tberenponflled  Its  two  paragraphs  of 
anawer,— tbe  only  ones  In  the  record.  To 
these  paragraphs  a  demurrer  was  filed, 
which  was  overruled  as  to  the  first,  and 
sustained  aa  to  the  second,  but  to  this  rul- 
ing there  was  no  exception  saved  by  ap- 
pellant. Tbe  record  reads  as  follows: 
"And  tbe  court,  being  snfllciently  advised, 
now  snstalns  tbe  said  demurrer  to  tbe 
fourth  paragraph  of  answer  to  tbe  aee- 
ond  paragraph  of  complaint,  to  wblcb 
ruling  ol  tbe  court  the  platnttir  then  and 
there  excepted.  Tbe  court  now  overrules 
the  demurrer  to  the  second  paragraph  of 
answer  to  the  first  paragraph  of  com 
plaint,  and  also  now  uverrules  tbe  d& 
mnrrer  to  tbe  third  paragraph  of  answer 
to  tbe  second  paragraph  of  complaint,  to 
which  rulings  uf  tbe  court,  aud  each  of 
them,  upon  each  of  said  demurrers,  the 
plaintiff  then  and  there  excepted;  and  the 
plaintiff  now  files  bis  reply  to  tbe  second 
paragraph  of  answer  to  tbe  first  para* 
graph  of  complaint."  The  errors  assigned 
are  aa  follows:  Biratly,  tbe  complaint 
does  not  statefacta  snfficlent  toconstltate 
a  cause  uf  actluo;  secondly,  tbe  court 
erred  In  overruling  defendant's  demurrer 
to  tbe  second  paragraph  of  complaint; 
thirdly.  In  sustainlog  demnrrer  to  fourth 
paragmph  of  answer  to  tbe  second  para- 
graph ol  complaint;  foarthly,  In  overrul- 
ing defendant's  motion  to  set  aside d^aolt 
taken  agalnnt  appellant,  and  to  vacate 
Judgment;  fifthly.  In  overruling  defeud- 
ant's  motion  for  a  new  trial.  This  cause 
was  tried  by  the  court,  and  Jiidement 
rendered  on  the  second  paragraph  of 
complaint,  the  first  paragraph  having 
been  eliminated  from  tbe  raose  before 
trtaL 

Connael  for  app^ant  discuss  thesnflB- 

clenc;  of  tbe  complaint  under  Its  first  as- 
stgnmentof  error.and  upon  tbeoverrullng 
of  tbe  demurrer  to  the  second  paragraph 
of  tbe  complaint,  on  tbe  theory  that  the 
complaint  seeba  to  recover  fur  a  tortious 
appropriation  of  plaintiff's  lands  by  de- 
fendant company,  and  as  tbe  facts  dis- 
closed by  It  clearly  pnt  defendant's  pred- 
ecessor In  lawful  possession  ol  appellee's 
land,  under  an  express  license,  appellee 
postporiing  damages  until  after  the  road 
was  constructed,  appellant  was  not  a 
wrongdoer,  and  for  the  ofcopancy  up  to 
this  time  could  not  have  been  sued  In  an 
action  founded  upon  tort,  and  that  bav- 
Ing  mtered  npon  a  parol  llcenae,  upon  tbe 
laltb  ol  wblcb  appellant  expendeil  larice 
snms  of  money  in  constmctlng  and  equip- 


ping tbe  road,  tbe  lleensor  will  be  bM  es- 
topped from  revoking  tbe  license  until  the 
licensee  can  be  placed  In  statu  quo,  and 
hence  that  at  no  time  coold  appellant 
have  become  a  trespasser.  Counsel  quote 
from  Railway  Co.  v.  Allen,  113  Ind.  308,  15 
N.  B.  Rep.  461,  In  wblcb  the  court  say: 
**  What  we  affirm  Is  tha  t  acquiescence  aft- 
er public  rights  have  Intervened  will  pr«- 
vent  a  landowner  tromdestroylnie  tbe  line 
ol  road  by  wresting  poeaeaslon  of  a  part 
of  It  from  tbe  -company.  •  •  •  A  citi- 
zen who  has  stood  by  until  after  tbe  com- 
pletloD  of  a  line  of  road  has  involved  pub- 
lic Interests  shall  not  be  allowed  to  sever 
the  line,  and  destroy  Its  efficiency,  by 
wresting  poasesalon  ma  part  trfltlrom 
the  company.**  It  Is  stare  decisis  that 
a  license,  coupled  with  an  Interest,  Is  Irrev- 
ocable. Campbell  v.  Railroad  Co.,  110 
Ind.  490,11  N.  E.  Rep.  482;  Railroad  Co. 
V.  Nye,  118  Ind.  223,  16  N.  E.  Rep.  261; 
Rallruad  Co.  v.  Jones,  108  Ind.  386,  6  N.  E. 
Rep.  «;  Railway  Co.  v.  Soltweddle,  116 
Ind.  257,  19  N.  E.  Rep.  Ill;  Ilocbanan  v. 
Railroad  Co.,  71  Ind.  265;  Ballway  Co. 
Miehener,  117  Ind.  466.  20  N.  B.  Rep.  254; 
3  Borer,  R.  R.  §S  741-751.  '•The  doing 
of  what  the  law  gave  h<«r  a  right  to  do 
cannot  be  Imputed  as  a  tort."  Dili  v. 
Bowen,  64  Ind.  20H.  The  authorities 
above  cited  and  relied  upon  by  appellant 
wunid  be  entirely  pertiueot  to  tbe  first 
paragraph  of  complaint  la  ejectment, 
bad  It  remained  in  the  record,  or  to  an  ac- 
tion for  trespatiB.  but  we  think  counsd 
are  mistaken  in  their  claim  that  appellant 
Is  charged  as  a  trespasser,  aud  by  Inad- 
vertence misconstrue  the  pleading.  The 
correct  theory  of  the  complaint  Is  the  one 
adoptetl  by  tbe  trial  court,  vis.  it  la  a 
ata  temen  t  of  facta  to  show  the  erea  tlon  ol 
an  equity  to  damages  for  tbe  taking  and 
use  of  land,  to  sbow  that  the  old  com- 
pany entered,  conatracted,  and  operated 
Its  road  over  tbe  land  in  dispute  by  con- 
sent of  plaintlft.  without  payment  oldara- 
ages  occasioned  thereby,  wblcb  were  to 
be  ascertained  and  paid  when  tbe  road 
was  bnDt.  The  pleading  negatives  every 
fact  inconsistent  with  the  Integrity  of 
this  equity,  and  shows  circumstantially 
tbe  relation  of  all  the  parties  to  this  strip 
of  land,  and  that  plaintiff  Is  without  com- 
pensation. It  does  not  seek  to  recover 
for  a  breach  of  agreement  made  by  tbe 
old  company  and  the  plaintiff,  bat  for  a 
breach  of  equitable  duty  laid  on  the  de- 
fendant by  force  of  the  facts  that  It  has 
taken  bis  land,  and  la  using  and  holding  It, 
In  the  same  plight  as  Its  predecessor  held 
It,  and  that  plaintiff  1b  entitled  to,  and 
Is  without,  compensation.  The  new 
company  Is  enjoying  tbe  easement  under 
the  cundltluue  of  tbA  old  company,  and 
the  benefits  and  burdens  Incident  to  Its 
use  are  Inseparable.  In  the  absence  of  any 
relevant  act  or  omission  of  the  defend- 
ant. The  equitable  principle  applicable 
here,  as  in  many  other  cases,  Is  that 
he  whu  derives  an  advantage  ought  to 
sustain  tbe  burden.  Mr.  Brown  says: 
"A  man  will  be  bound  by  that  wblcb 
would  have  bonnd  those  under  wbom  be 
claims  quoad  the  snbject^atter  of  tbe 
claim,  and  no  man  can.  except  In  cer- 
tain coses,  wblcb  are  regulated  bjr  tbe 
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statatelaw  and  tbe  law  merchant,  trans- 
fer to  another  a  better  rlfcht  than  he  him- 
aell  pouessep.  The  grantee  shall  be  In  do 
better  condition  than  he  who  made  the 
grant."  This  doctrine  was  fnlly  recog- 
nized In  Railway  Co.  t.  Grllfln,  107  Ind. 
4R4,  8  N.  E,  Rvp.  451,  in  this  statement: 
"On  the  former  appeal  of  this  caudo  we 
held  that  if  this  averment  were  true  It 
showed  the  appellant's  elcctiun  to  adopt 
the  original  appropriation  of  appellee's 
premlaea  by  Its  entry  apoo,  use  and  occn- 
patlon  of,  sncb  premises,  for  the  parpoies 
of  Its  railroad."  We  then  said:  ''In  such 
uaae  the  appellant's  liability  does  not  rest 
upon  the  judgment  against  the  old  corpo- 
ration, bat,  upon  the  principle  of  having 
adopted  and  ratlQed  the  urlglncd-  appro- 
priation, it  is  bound,  In  equity  and  good 
consclencoi  to  make  compensation,  tor 
tbe  rlffbt  of  the  appellees  tor  compensa- 
tion for  tbelr  property  Is  protected  by  the 
constltation,  and  it  will  not  do  to  say 
that  their  nnsatlsfled  Judgment  against 
the  old.  Insolvent  corporation  affords 
them  any  compensation.  The  maxim  ap- 
plies 'Qui  sentit  commodam,  sentlre  debit 
et  oDaa.*"  In  Railway  Co.  v.  Bonny,  117 
Inrt.  601,  SO  N.  E.  Bep.  432,  the  court  say: 
"Where  a  consolidation  of  railroad  com- 
panies takes  place.  In  pursuance  of  tbe 
statute,  the  corporation  Into  which  the 
original  companies  are  merged  becomes 
liable  for  all  the  valid  debts  and  obllga- 
tiona  of  the  consolidated  company,  and 
ajodgmentin  personam  may  be  rendered 
against  ft  therefor."  Tbe  same  doctrine 
is  declared  In  Railway  Co.  v.  Prewltt, 
(Ind.  Sup.)  SS  N.  E.  Rep.  367,  and  cases 
there  cited.  This  Is  now  settled  law. 
The  averments  of  the  second  paragraph 
of  complaint.  Concerning  what  Is  styled  a 
revocation  ot  appellant's  license  and  tbe 
demand  for  possiwalon,  are  mere  Borplns- 
age.  In  view  uf  the  chief  line  »I  aTermeote 
to  which  we  hare  referred. 

But  the  learned  coaneel  tor  appelant 
urge  with  much  vigor  another  reason 
why  this  demurrer  should  have  been  aue- 
tatned,  viz.  assuming  that  appellee  has  a 
cause  of  action,  he  should  have  proceeded 
by  the  writ  of  ad  quod  damnum,  as  pro- 
vided by  atafjte,  and  that,  having  mis- 
conceived bla  action,  he  must  fall  here; 
that  It  Is  a  common-law  remedy,  and 
the  Atatnte  provides  an  ample  remedy, 
of  which  appellee  conld  avail  himself,  to 
the  exclusion  of  the  common-law  remedy. 
Ooansal  Insist  that  he  is  probably  re- 
stricted to  tbe  one  specified  In  the  atat- 
utea.  and  that  It  la  exelostTe.  The  stntn- 
tory  remedy  la  provided  for  In  section  895S, 
Rev.  St.  1S81,  and  Is  In  this  language :  "  If, 
from  any  cause,  there  shall  be  any  failure 
of  the  right  of  way,  or  when  thetltle  there- 
to has  not  been  acquired,  upon  which  any 
railroad  of  this  state  Is  now  constmcted, 
It  shall  be  lawful  for  the  company  own- 
ing the  road,  or  for  the  party  owning  each 
lands  Dpon  which  any  part  of  the  road 
is  constructed,  to  apply  to  the  proper 
court  for  tbe  writ  for  the  assessment  of 
damages,  and  have  the  damages  which 
the  owner  ot  said  property  has  sustained, 
or  may  SQstaln  by  reason  of  the  taking, 
use  and  occupancy  tbereol  by  the  com- 
pany for  the  coiutnictlon  and  mainte- 


nance of  said  road;  and  upon  this  assess- 
ment and  payment  by  the  company  of  the 
damages  which  may  be  assessed  oraward- 
ed,  the  title  to  such  property  shall  vest 
absolutely  In  the  company  for  the  pnrpoaea 
ot  the  said  railroads,"  etc.  In  this  case 
the  appellant  luHlsts  upon  tbe  broad  prop- 
osttiun  that,  when  any  work  of  a  public 
character  is  authorized  by  an  act  uf  the 
legitilatare,  and  a  mode  of  obtaining  com- 
pensation for  private  property  to  be  tak- 
en for  Its  construction  is  speelflcally  point* 
ed  out,BOch  compensation  mast  besought 
In  the  way  prescribed  by  the  act,  and  not 
otherwise.  On  the  other  hand,  appellee 
contends  that  the  method  thus  pointed 
out  by  the  Htatute  Is  cnmulatlve.and  does 
not  defeat  or  take  away  the  common-law 
remedy.  It  will  be  observed  that  the  lan- 
guageot  thestatute  Is:  "It  shall  be  lawfnl 
for  the  company  owning  the  road,  or  tor 
tbe  party  owning  such  lands,  upon  which 
any  part  of  the  road  Is  constructed,  to 
apply  to  the  proper  court  for  the  writ  for 
assessment  of  damages,"  etc.  It  does  not 
specify  that  It  shall  be  so  done,  but  It  des- 
ignates no  plan  other  than  tbe  writ  for 
auob  asaenment.  In  no  analogoua  eases 
under  this  statne  has  tbe  point  ever  been 
decided  adverse  to  appellee,  bot  the  conrt 
has  on  several  occasions  expressed  dicta 
In  relation  to  the  matter  in  electment 
suits  and  actions  fur  trespass.  In  Hall- 
way Co.  V.  Beck.  119  Ind.  124.  21  N.E.  Rep. 
471,  which  was  a  possesMory  action,  the 
court  say  '*that  a  landowner  who  stands 
by,  without  demanding  compensation, 
until  a  railroad  company  has  so  tar  com- 
pleted and  put  1u  operation  Its  road  as  to 
Involve  the  public  interest,  can  neither  en- 
Join  the  company,  nor  maintain  ejectment 
to  recover  his  land.  The  only  remedy  left 
to  the  landowner.  In  sucb  a  case,  is  to 
pTtMseed,  within  tbe  proper  time,  tn  bave 
itla  damageaawessed  and  enforced  against 
the  railroad  company.  TbU  role  is  found- 
ed upon  the  general  principles  of  public 
policy,  as  well  as  upon  the  provisions  of 
section  !I9&3.  Rev.  »t.  1881."  In  Railway 
Co.  V.  y  winney,  97  Ind.  580,  the  court  say : 
"The  accepted  doctrine  now  Is  that  where 
a  railroad  company,  or  other  corpora  tton 
possessing  similar  powers,  takes  posses- 
alon  and  enters  into  tbe  use  of  real  estate 
without  the  consent  of  the  owner,  and 
without  taking  tbe  necessary  means  to  ac- 
quire the  title  It  assumes  to  assert,  tbe 
owner  may  resort  to  any  or  all  of  the 
usual  remedies  known  to  the  law  for  the 
protection  of  his  estate  In  the  property.* 
Tbe  doetrliie  thns  expressed,  appellan* 
claims,  leaves,  by  Implication,  the  con- 
verse of  the  rule,  namely,  that  where  tbe 
owner  dues  consent,  and  tbe  company 
takes  possession  under  his  license,  be 
cannot  avail  himself  of  all  tbeiie  reme- 
dies, but  must  be  limited  in  bis  remedies 
to  one  or  more  of  them.  In  Railway  Co. 
T.  cmttord.  118  Ind.  467. 16  N.  E.  Bep.  624, 
also  a  possessory  suit,  tbe  court  say: 
"The  conusel  for  appellant  are  In  error  In 
assuming  that  the  only  remedy  to  the 
landowner  Is  that  given  by  statute.  He 
Is  not  confined  to  that  remedy,  but.  In 
the  proper  case,  may  prosecnte  an  action 
for  damages  or  or  poeesslon. "  In  Harsb 
barger  r.  Railway  Co.,  (Ind.  Sup.)  80  N 
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B.  Rep.  1088.  which  was  an  aetloQ  to  re- 
cover for  laodB  appropriated  by  defend- 
ant company,  and  acquiesced  In  Uy  the 
owner,  the  court  say:  "It  la  a  rigbt  of 
action  exlstlDR  Intheowaerat  the  time 
of  the  appropriation  and  tbe  creation  of 
the  right  of  action  separate  and  distinct 
from  tbe  land.  The  right  of  action  oc- 
cnrred  at  the  time  when  tbe  anceator 
inlicbt  ha^e  maintained  an  action  fordam 
agee,  or  inatituted  proceedings  to  have 
his  damages  assessed. "  In  Lane  v.  Miller, 
22  Ind.  104.  the  court  aay :  "  The  objection 
made  to  the  complaint  la  that,  an  the  law 
on  tbe  asseesmeot  of  damages  baa  given 
a  person  whose  lands  are  injured  by  tbe 
erection  ul  a  mllldam  a  remedy  by  writ  of 
aaeessment  of  damages,  he  is  confined  to 
that  remedy,  and  cannot  resort  to  his  ac- 
tion at  common  law."  la  Snowden  v. 
Wilae,  19  Ind.  10,  a  qaery  Is  raised  whether 
be  should  nut  beconflned  to  thestatutory 
remedy,  but  tbe  point  baa  never  been  de- 
cided by  this  coort.  In  Sumney  7.  Mul- 
ford,  6  Btackf.  SOSf,  the  point,  after  foil  ex- 
amination, was  ruled  the  other  way.  In 
Toney  T.  Johnson,  28  lad.  fM2,  a  mllldam 
case,  the  court  say :  "It  is  insisted  that 
tbe  demurrer  to  the  complaint  should 
have  been  sustained,  on  tbe  ground  that 
the  remedy  provided  by  statute  excludes 
any  other  proceeding.  Socb  has  not  been 
tbe  view  taken  by  this  court.  From  the 
organisation  of  this  court,  actions  like  tbe 
present  have  been  sustained.  The  distinc- 
tion between  statutes  which  are  exclusive, 
and  thoue  which  simply  provide  a  cumu- 
lative remedy,  is  stated  in  haaz  V.Scott, 
1  Blackt.  406.  II  a  statute  is  introductory 
of  new  rights,  which  did  not  before  exist 
In  the  country,  and  prescribes  a  penalty 
for  their  violation,  tbe  persons  claiming 
under  the  act  must  depend  (or the  security 
of  tbe  right  thuH  claimed  upon  tbe  provi- 
sions therein  speclfled.  When  there  Is  a 
pre-existing  right  at  conimou  law.  and  an 
affirmative  statute  Intervenes,  Inflicting  a 
new  penalty,  the  law  Is  otherwise."  In 
Railway  Co.  t.  Allen,  IIS  Ind.  688. 15  N.  E. 
Rep.  446,  the  court  use  this  language: 
**  Our  conclusion  Is,  that  acquiescence  does 
defeat  the  action  of  ejectment,  unless  there 
are  countervailing  facts,  or  some  element 
which  uulllflee  the  force  of  tbe  acqaiesceoce. 
We  do  not  asaert  that  It  will  defeat  any 
action  where  only  compensation  la 
Bongbt.  »  *  *  Compensation  he  may 
reeoTor,  possessloD  he  cannot.  To  rhe 
recovery  of  Just  compensation  his  rights 
are  coDflned."  These  various  opinions 
expressed  by  Judges  on  points  that  did  not 
neceBsari!y  arise  in  most  of  those  cases, 
and  were  not  directl.v  Involved  in  them, 
aeem  somewhat  confiictlng;  but.  taking 
tbe  langaage  employed  in  section  8968,  "It 
shall  be  lawful  for  the  company  owning 
the  road,  or  the  party  owning  the  lands. 
•  •  •  to  apply  to  tbe  proper  court  for 
the  writ  of  aeseasment."  etc.,  excludes  the 
idea  that  the  common-law  right  of  action 
for  damages  la  abrogated,  and  supports 
the  theory  that  the  statute  fnrnlBhes  bim 
tbls  remedy  In  addition  to  tbe  one  with 
which  be  was  vested  under  tbe  common 
Anve,  But.  for  the  purposes  of  thla  case, 
we  do  not  regard  it  necessary  to  decide 
thia  queatioa.  If  appellant  bad  preferred 


the  writ  of  assessment,  It  also  bad  a  right 
to  Invoke  tbe  aid  of  the  statute,  from  its 
very  terms,  and  tbereby  avoid  the  direct 
suit  for  damages,  ot  which  ic  complains. 
Tbe  license,  according  to  Its  theory,  not 
having  estonped  appellee  from  asserting  a 
claim  under  the  writ.appellunt  would  not 
be  deprived  of  tbe  beneflta  ot  tbe  atata- 
tory  remedy.  To  be  denied  by  statute  a 
remedy  possessed  before  its  enactment.  Its 
terms  should  be  express,  or  so  clearly  re- 
pugnant to  the  exercise  of  it  as  to  Imply 
a  negative.  Parties  are  not  compelled  to 
avail  themselves  of  statutory  privileges, 
where  they  agree  among  themaelves  to 
adjust  their  own  controTerains  in  a  differ- 
ent manner.  The  law  tostera  and  encour- 
ages compromises  and  settlements  of 
questions  in  dispute,  in  lieu  of  litigation, 
where  conscionabie  terms  can  be  agreed 
upon.  The  machinery  of  statutory  law  is 
at  times  cumbersome  and  unwielily,  and 
tbe  administration  of  Justice  nnder  it  quite 
expensive.  H,  to  avid  costs  uf  litigation, 
they  waive  Its  provisions,  and  agree  on 
a  cheaper  and  moredirect  plau,  looking  to 
equitable  relief,  rourts  should  uphold  and 
enforeelts  provisions.  In  thlscase.BHBtat- 
ed,  aiipellant's  predecessor  applied  to  ap- 
pellee, before  the  road  was  conatructed. 
to  pay  him  fortbls  right  of  way.  Appellee 
then  informed  tbe  company  that  he  could 
not  tell  the  extent  of  his  damage  until  the 
road  was  constrnrted.  Thereupon.  It 
was  agreed  that  the  company  might  coo- 
stract  its  road  across  appellee's  land,  and 
when  completed  It  would  pay  the  damage 
occasioned.  It  occurs  to  us  that  by  force 
of  tbls  license  and  agreement  the  parties 
dispensed  with  tbe  writ  ot  ad  quod  dam- 
num, and  agree<1  that  the  damages  should 
be  ascertained  by  mutual  stipulation.  If 
the  original  company  bad  remained  In 
possession,  it  could  have  been  compelled 
to  pay.  Appellant  got  no  better  title  un- 
der the  foreclosure  proceedings  than  its 
predecessor  had.  Why  should  it  not  be 
compelled  to  do  Justice  to  the  wronged 
landowner?  Tbe  original  company  had 
acquired  the  right  to  build  its  road  opon 
tbe  land  in  question  without  being  guilty 
of  trespass,  or  remitted  to  the  writ  of  ad 
quod  damnum,  and  the  measure  of  dam- 
ages, as  suggested,  was  afterwards  to  be 
ascertained  by  agreement.  When  appel- 
lant took  possesslou  of  appellee's  land,  it 
affirmed  the  agreement,  and.  In  equity, 
made  Itself  liable  to  pay  tbe  damages. 
"Acquiescence  on  tbe  part  of  tbe  land- 
owner, though  acting  as  a  waiver  of  his 
right  to  maintain  ejertmeot.  Is  by  no 
meuns  a  waiver  ot  his  right  to  damages 
such  as  would  have  been  recovered  In  a 
regular  condemnation  proceeding."  19 
Amer.  ftBng.  Ene.  Law,  860.  Appellant 
Is  posseBsed  ot  ■  lleeuae  which,  being  Irrev- 
ocable, renders  it  as  secure  in  Its  posses- 
sion as  an  easement,  andean  easement 
once  acquired  becomes  a  priviie;;e  In  favor 
of  tbe  dominant  estate,  and  a  burden  im- 
posed upon  the  servient  estate,  and  sub- 
sequent grantees  take  It  Hobject  to  tbe 
privilege  or  burden."  Ballard.  Real  Es- 
tate St.  $  866.  Tbe  appellant  does  not  dis- 
cuss the  sufficiency  of  the  evidence  to  sus- 
tain the  finding,  and  tbe  question  la  there- 
fore waived.  Judgment  affirmed. 
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CUS  Ind.  113} 
LOUISVUiLB,  N.  A-  A  O.  BY.  OO.  t.  MA- 
LOTT  etal. 

(Saprane  Ooart  of  Indiana.    Sept.  19,  18S8.) 

Eassmbhtb— Pritatb  Railboad  Switch— Usi  bt 
Raiuioad  Cohpant— SCbasdrb  or  Dahaqeb. 

1.  Where  a  landowner  conveTS  to  a  stone 
company  a  tract  of  land,  together  with  a  right 
of  way  over  another  tract  on  which  to  con- 
Btroct  a  railway  switch  to  connect  the  land 
granted  with  a  certain  railroad,  the  easemait 
is  appendant  to  the  land  eranted,  and  the  rail- 
road company  has  no  right  to  use  the  switch 
oonstmcted  thweon  toe  Its  own  general  pur- 
poses. 

2.  In  an  action  by  such  grantor  against 
the  railroad  OMnpanr  for  damages  for  tudag 
sach  switch  for  its  own  purpoeeB,  the  dUiKrace 
between  the  rental  valne  of  plaintiff's  land  with 
the  right  of  way  used  only  in  connection  with 
the  land  granted  to  the  shme  company,  and  the 
rental  Talne  with  the  ri^t  of  way  used  by  de- 
fendant tm  its  own  pnrpoaea  alao,  la  the  proper 
aieaaare  of  damages. 

Appeal  (rom  circuit  court,  Monroe  conn- 
ty;  R.  W.  Miera,  Jndse. 

Action  by  Joeepblne  F.  Halott  aod  oth- 
ers  against  tbe  LoalBvllle.  New  Albany 
ft  Chicago  BalliTfty  Company  to  enjoin 
the  nae  by  defendant,  for  ItB  own  par* 
pOM8,  of  a  certain  private  railroad  ewltch 
acrnm  plalntltfa'  land,  and  for  damaffea 
for  MQCb  oiw  daring  nix  years  preceding 
tbe  eoromencement  of  tbe  action.  From 
a  Jodgment  for  plalntlOB,  defendant  ap- 
peals. Affirmed. 

G.  C.  Field  and  W.  8.  EInoan,  lor  appel- 
lant.  N.  Crooke  and  J.  B.  Borult,  (or  ap* 


HOWARD,  J.  In  1888  tbe  appellees,  Jo- 
sepbiue  P.  Malott  and  othent,  as  stated 
In  appellant's  brief,  conveyed  to  the 
Hoosler  Stone  Company  a  tract  of  land 
In  Lawrence  coanty,  removed  from  tbe 
main  line  of  appellant'e  railroad  aboot 
three-Ioortba  of  a  mile.  Appellees  also 
owned  at  tbls  time  tbe  landa  altaated  be- 
tween the  main  line  o(  railroad  and  the 
land  conveyed  to  the  Hooi^r  Stone  Com- 
pany, and  in  tbe  deed  of  conveyance  to 
tbe  stone  company  conveyed  a  right  of 
way  over  tbe  intermediate  lands.  The 
words  of  conveyanceareasfollows:  "This 
Indenture  wltnessotb,  that  William  P. 
Malott  and  Florence  O.  Malott.  his  wife, 
and  John  E.  Malott  and  Josle  F.  Malott, 
bia  wHe.  of  Lawrence  coanty.  In  tbe  state 
of  Indiana,  convey  and  warrant  to  the 
Hoosler  Stone  Company,  of  Lawrence 
county.  In  tbe  stat<f  of  Indiana,  for  the 
■nro  of  three  tbouRand  dollars,  the  follow- 
ing real  estate  in  Lawrence  county.  In  tbe 
state  of  Indiana,  to  wit:  Theaoatheast 
quarter  of  tbe  northeut  quarter  ofeee- 
tlon  thlrty-tbree,  town  six  north,  range 
one  west,  containing  forty  acres,  more  or 
leaa, — Co>tether  with  a  rigbtof  wayforrafl- 
way  switch  track  from  line  of  tbe  Lonls* 
vllle,  New  Albany  and  Chicago  Railway 
to  said  lands  over  lands  of  grantors. 
In  section  34,  same  township  and  range.** 
The  railway  switch  track  was  put  In  right 
after  tbe  deed  was  execute.  Tbe  atone 
company  opened  up  a  quarry,  and  have 
ever  since  been  shipping  stone  over  said 


track,  on  appellant**  can,  to  tlie  dUlerent 
markets  of  the  country.  On  the  lat  day 
of  November,  1890,  appellees  filed  their 
nomplalDt  against  appellant,  stating  the 
foregoing  facts,  aod  averring  that  said 
right  of  way  was  "appurtenant  to  said 
fnrty-aere  tract,"  and  "for  the  purpose  of 
enabling  said  Hoosler  Stone  Company  to 
transport  Us  stone  qnarried  npoo  said 
forty-acre  tract  of  land  to  market,  aod 
for  no  other  purpose,  and  for  the  nee  of  the 
Hoosler  Stone  Company  only.**  Tbecom- 

Elaint  further  avers  that  appellant  the 
■oulsvllle,  New  Albany  &  Chicago  Rail- 
way Compony,  without  right  or  any  au- 
thority whatever  from  appellees,  has  beea 
for  tbe  past  six  years,  and  now  Is,  nslog 
■aid  switch  and  right  of  way  for  Its  own 
purposes,  and  for  railroad  purposes  gener- 
ally, and  especially  for  senerul  swltchlog 
purposes;  that  said  railway  company 
baa  been  daring  said  period,  and  now  1b, 
switching  off  trains,  often  long  freight 
trains,  onto  said  awltch  and  right  of  way, 
and  allowing  them  to  remain  there  tor  a 
long  period  of  time,  while  waiting  for  oth- 
er tratais  to  pass  on  the  track;  and  said 
railway  company  Is  now, and  has  been,  in 
the  bubtt  of  switching  onto  said  switch 
and  right  of  way  great  numbers  of  freight 
cars  coapled  together,  for  days  at  a  time; 
thus  blocking  up  the  passwuys  of  appel- 
lees frona  one  part  of  their  farm  to  anoth- 
er, which  Is  sltnate  upon  each  side  of  said 
switch.  The  complaint  further  states 
that  said  use,  so  made  by  said  railway 
company  of  said  switch.  Is  not  so  done  In 
carrying  and  traOBporting  the  stone  of 
said  Hoosler  Stone  Company  from  Its 
quarry  to  market,  but  for  its  own  sepa- 
rate use  and  benefit;  claiming  damages  In 
tbeanm  of  f8,'J00,  and  praying  that  said 
railway  company  be  enjoined  from  far- 
ther making  sncb  nnantboriied  use  of 
said  switch  and  right  of  way.  or  any  oth- 
er use  than  transporting  tbe  products  of 
aaid  Hoosler  Stone  Ctjmpany  on  said  for- 
ty-acre tract  to  market,  or  to  appellant's 
said  track.  A  demnirer  to  the  complaint 
was  overruled,  wblcb  ruling  is  assigned 
as  error.  An  answer  in  general  denial 
having  then  been  filed,  the  caose  was  aub- 
mitted  to  the  court,  and  the  court,  on  re- 
qoest  of  appellant,  found  the  facts  special- 
ly, and  Us  concluslouB  of  law  thereon. 
The  court  found  tbe  facts  substantially 
as  stated  In  the  complaint,  aod  found  that 
the  rental  value  of  appelleea'  farm  was 
depreciated  flOO  per  year  by  reason  of  tbe 
unauthorised  uses  of  the  switeb-track 
right  of  way  by  appellant.  From  the 
facte  found,  the  concluslonii  of  law  were 
as  follows:  "As  a  conclusion  of  law,  I 
find  for  tbe  plaintiff,  and  asaeea  plalntltf's 
damages  at  the  aom  of  $000,  and  that  de- 
fendant be  enjoined  from  the  uaeofsald 
switch  except  forthe  purpose  of  transport- 
ing the  stone  from  said  quarries,  and  all 
the  necessary  incidents  thereto.*  Appel- 
lant  ex<:epted  to  the  conclusions  of  la  w, 
and  also  to  the  overruling  of  its  motion 
for  a  new  trial,  both  of  which  rulings  of 
tbe  court  are  asalgned  as  errors.  After- 
wards, Judgment  was  rendered  and  a  de- 
cree entered  perpetually  enjoining  appe- 
lant from  tbe  nae  of  said  r^cbt  of  way,  ex- 
cept In  tbe  baslnesa  of  removing  stone 
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qnarried  on  the  Hoinler  Ston«  Compaoy^B 
said  ^acre  tract. 

Wblle  appellant  asefs^na  several  errors, 
the  argument  of  coaneel  is  confined  to  a 
diecosBloo  of  the  theory  and  auHietency  of 
the  cnniplsint,  aud  to  the  correctncBs  ut 
the  mode  by  which  thecourt  arrived  at 
the  lueasure  of  daiimKefl.  OotinBel,  in  their 
brlel,  admit  that  during  the  period  of  time 
after  the  constractlon  of  thn  railway 
switch  track,  and  before  the  brinfcin?  of 
tblB  salt,— that  Is,  ahoat  six  years,— "It  Is 
wlthont  dispute  that  the  appellant  was 
contlDUoaBly  carrying  stone  prodacts 
from  said  stone  qnarry,  and,  for  a  year 
or  two  before  the  hrloglng  of  the  suit,  al- 
Bo  carried  the  stone  product  olone  or  two 
other  qnarriee,  opened  np  beyond  the 
quarry  of  the  Hooaler  Stone  Company; 
that  It  had  used  the  track  to  switch  pass- 
ing trains,  both  freight  and  passenger, 
meeting  at  this  point, and  baii  uftenstnod 
ears  and  trainn  of  cars  not  In  Immediate 
use  on  said  track  for  storage."  Many  uf 
the  questions  dlscaaaed  in  this  case  have, 
in  eBMt,  been  already  decided  by  this 
court  In  the  ease  of  Stone  Co.  v.  Halott, 
18U  Ind.  21,  39  N.  E.  Rep.  412.  The  appel- 
lees in  that  case  were  snbstantlally  the 
same  persons  as  the  appellees  In  thla  case, 
aud  Id  their  complalut  against  the  BooRler 
Stone  Company  they  alleged  substantial- 
ly the  same  facts  as  stated  in  the  com- 
plaint in  the  case  at  bar.  They  fnrther 
alleged  In  their  complaint  tn  that  case 
that  the  Hoosler  Stone  Company  bad, 
without  their  knowlndee  or  consent,  sub- 
let to  other  parties  the  right  to  carry  the 
Btoiie  product  of  other  quarries  over  said 
railway  switch  track  In  the  cars  of  the 
lionlsvllle,  Mew  Albany  &  Chicago  Rail- 
way Cttmpany,  and  asked  that  the  lessees 
otsaldstune  company  be  perpetually  en- 
joined from  the  further  use  of  the  said 
Bwltch  and  right  of  way,  and  for  dam- 
ages. This  court  held  thecomplalnt  good. 
The  court  further  held,  in  that  case,  that 
the  deed,  which  Is  the  same  deed  named  In 
this  case,  "constituted  a  grant  of  thetorty 
acres,  and  a  way  across  the  other  land 
from  such  tract  to  the  railrbad.  It  was 
a  grant  of  way  appendant,  and  la  iocldent, 
to  the  estate  of  the  company  In  the  forty 
acres.  It  Inheres  in  the  land,  and  con- 
cerns tlie  premises,  and  pertains  to  the  en- 
joyment of  the  same.  •  •  *  The  way  la 
granted  for  the  benefit  of  the  particular 
land,  and  its  ofle  la  limited  to  use  In  con- 
nection with  the  enjoyment  nfsucb  land. 
•  *  •  The  grantors  have  thei-lght  to 
rely  un  Its  use  being  limited  to  the  pur- 
pose for  which  it  la  granted,  *  *  *  and 
can  prevent  the  uae  of  the  way  for  pur- 
poses not  authorised."  This  reasoning 
applies  with  all  Us  force  to  the  case  before 
us,  and  disposes  of  all  alleged  errors  as  to 
the  Buffldency  of  the  complaint,  as  to  the 
mllng  on  the  demurrer,  and  as  tn  the  con- 
clnsionfl  of  law  on  the  tacts  found  by  the 
court.  The  way  1b  appurtenant  to  the 
40-acre  tract;  the  stone  company  can 
use  it  only  as  appurtenant  to  that  tract, 
and  the  appellant  railway  company 
has  no  rights  in  the  way  not  granted  to 
the  stone  company.  In  truth,  so  far  as 
dlnrloaed  la  the  record,  the  railway  com- 
pany has  no  right  whatever  to  the  use  of 


the  right  uf  way,  and,  without  the  con- 
sent of  appellees,  could  make  noma  of  it 

except  as  agent  of  the  stone  company, 
and  in  connection  with  the  stooe  com- 
pany's use  of  its  said  40-acre  tract. 

Tne  court  arrived  at  its  finding  of  the 
damage  done  appellees' farm  by  evidence 
given  as  to  the  rental  value  of  the  farm 
with  the  right  of  way  used  only  In  connec- 
tion with  the  40-acre  tract,and  the  rental 
value  with  the  right  of  way  used  by  the 
appellant  for  Its  own  purposee  In  adaltlon 
to  its  use  In  connection  with  that  tract. 
Taking  the  right  of  way  used  only  In  con* 
uectiun  with  the  40-acre  tract,  the  evi- 
dence showed  the  annual  rental  to  be 
worth  9300,  and,  when  nB«d  as  the  appel< 
lant  company  had  need  It  for  Its  own  por- 
posea.  the  evidence  showed  the  annual 
rental  to  be  worth  $200.  The  difference 
Is  $100.  and  for  six  years  $600,  which  the 
court  concluded  to  be  the  damage  suffered 
by  appellees.  We  think  this  was  a  reason- 
able and  proper  manner  of  arriving  at  the 
amount  of  the  damages.  We  find  ooerror 
In  the  record.  The  Judgment  is  afflrmed. 


(US  Ind.  N> 

liOUISVILLB  &  3.  rBRRY  CO.  v.  NOLAN. 

(Supreme  Court  of  Indiana.    Sept  21,  18S3.) 

ApPBAL— ASSIQSMBNTS  OF  ErROK— SDrFICIBSCI- 
WAITBB— FbRRTBO&T— InJURT  TO  FaSSEMOBB. 

1.  An  asBlgnment  of  error  is  waived  by 
faflore  to         thereto  in  appellant's  brl^. 

2.  An  aBBi^mment  of  error  based  on  the 
GOQtentioD  ttiat  the  special  verdict  did  not  jus- 
tify the  judnuent  wiU  be  treated  as  waived 
where  thore  is  a  failure  to  specify  what  taxi.  Is 
wanting  in  such  verdict  or  wlierdn  It  is  de- 
fective. 

3.  Plaintiff,  while  a  passenger  on  defend- 
ant's ferryboat,  was  hurt  bv  the  faliinx  of  a 
stanchion,  which  was  kno<:Jced  down  07  the 
stage  plank  which  had  been  run  out  to  land  the 
passenirerB,  and  whicii,  by  the  falUng  away  ot 
the  hnat^waa  brought  in  contact  with  tiie  stan- 
chion. There  was  evidence  that  the  standiioa 
had  been  shoved  in  to  temporarily  support  the 
upper  deck,  which  was  heavily  loaded,  and  that 
it  was  not  perpendicolax,  nor  fastened  to  the 
floor,  and  there  was  also  evidence  ttuit  the  crew 
placed  the  stage  plank  so  that  it  came  In  em- 
tact  with  the  stanchion.  There  was.  on  tiie 
other  hand,  evidence  that  the  stanchion  was 
secure  enough  to  redat  an7  ordinary  blow  or 
strain,  and  that  othex  pawengers  placed  Uie 
stage  plank  so  that  it  struck  the  stanchion. 
Held  that,  the  burden  of  proof  being  on  defoid- 
ant,  a  verdict  for  idaintla  was  Jnstlfled  by  the 
evidence. 

Appeal  from  circuit  court,  Floyd  coun- 
ty ;  C.  P.  Ferguson,  Judge. 

Action  by  Florf>nou  M.  Nolan  against  the 
Iioulsvllla  &  Jeaeraonrllle  Ferry  CompaDy. 
From  a  Judgment  tor  plaintiff,  defendant 
appeals.  AlHrmed. 

J.  K.  Harsh  and  A.  DowUng,  for  appel- 
lant. G.  L.  ft  H.  E.  Jewett,  for  appellee. 

DAILEY.  J.  The  amended  complaint  in 
this  action  is  In  two  paragraphs,  for  dani- 
uges  lor  peraonal  InjurieR  alleged  to  have 
been  suutalned  by  the  appellee  while 
aboard  the  defendant's  ferryboat  Shall 
CYoBB.  In  the  Ohio  river,  at  Jeffersonvflle. 
The  speclOc  acts  of  negligence  charged  In 
the  first  paragraph,  among  others,  are 
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that  the  appellaot  lalled  to  make  the  tem- 
porary BtancbloD,  erected  on  the  boat, 
Becure,  and  tbat  Its  eervantii  eanaed  the 
stage  plank  to  come  in  violent  contact 
with  It,  kuocklng  it  down,  and  thereby 
striking  and  Injarlog  the  appellee.  Theneie- 
ligDDce  attributed  to  the  appellant  in  the 
second  paragraph  coDidsted  lol^omlaslun 
to  fasten  the  stanchion  securely  at  either 
end,  and  in  permitting  the  etuge  plank  to 
come  In  aaadeo  and  violent  contact  with 
the  stanchion,  thereby  causing  the  Injury 
ot  which  cum  plain  t  is  made.  A  demurrer 
IP  as  filed  to  each  paragraph  of  amended 
complfldot,  overruled,  and  exceptions  were 
taken  by  the  appellaot.  The  appellant  an- 
swered, denying  the  matters  stated  lo  each 
paragraph  of  the  complalut.  The  cause 
waa  removed  to  Floyd  couaty,  where  It 
was  tried  by  a  Jury,  and  a  special  verdict 
returned,  asaesaiuff  appellee's  damages  at 
C6,000.  There  was  a  motion  for  a  new 
trliil,  which  was  overruled,  and  the  sppel- 
lee  excepted  thereto.  The  appellant 
moved  the  court  for  Judgment  in  its  favor 
on  the  special  verdict.  The  court  over- 
ruled the  motion,  and  the  appellant  ex> 
cepted.  Judgment  was  rendered  on  the 
special  verdict  In  lavor  oi  the  plaintiff  be> 
low.  Appellant  excepted,  and  presents 
his  appeal  to  this  court.  The  evidence  Is 
set  out  in  the  bill  of  exi:eptIouB.  In  this 
court  the  apnellant  has  aeslgned  four 
errors:  First,  the  ruling  of  the  court  on 
the  demurrer  tu  the  first  paragraph  of 
amended  complaint;  second,  the  ruling  of 
the  court  on  the  demurrer  to  the  second 
paragraph  ol  amended  complaint;  third, 
UTerrnling  the  motion  for  new  trial; 
fourth,  the  refusal  to  render  Jndgment  In 
its  favor  on  the  special  verdict. 

Tbeflrat  and  second  of  thealleged  errors 
are  not  referred  to  in  appellant's  brief. 
Tber^ure,  nnder  the  rules  of  practice  ot 
this  court,  they  are  waived.  Telegraph 
Go.  V.  Ferris,  106  lad.  91,  2  N.  E.  Bep.  240. 
And  the  question  of  the  snfflciency  of  the 
complaint  is  not  raised  In  this  court. 

In  the  dlacunalnn  of  the  fourth  aasign- 
ment  of  error,  the  appellant  says:  "Not- 
withatandlng  the  effort  of  the  appellee  to 
make  the  verdict  cover  every  fact  neces- 
sary to  entitle  her  to  Judgment,  the  facts 
fonnd  by  the  Jury  fall  short  of  that  result, 
and  npoo  tbat  verdict  the  motion  of  the 
appellant  for  Judgmrat  ought  to  have 
been  sustained."  This  Is  the  only  discus- 
Bion  by  it  as  to  the  insufficiency  of  the 
facts  found,  or  of  the  evidence  to  sustain 
the  verdict.  Appellant  has  not  specltted 
what  fact  Is  wanting  in  the  special  ver- 
dict, nor  wherein  the  verdict  la  d^eetive, 
and  the  court  discovers  none  after  having 
examined  the  record  with  some  degree  of 
care.  Dnderso  limited  a  discasslon  ot  so 
important  an  assignment,  the  court  feels 
authorised  In  asanmlag  tbat  there  Is  a 
waiver  on  the  part  of  the  appellant  to  en- 
ter into  a  dtscusaion  ot  the  fourth  assign- 
ment of  error,  and  will  not  explore  the  rec- 
ord further  for  errors  not  speeifloally 
pointed  out.  Bnrk  v.  Hill.  65  Ind.  4W. 

For  the  reasons  stated,  appellant  will 
be  deemed  to  seek  a  reversal  solely  upon 
the  matters  discussed  In  the  third  assign- 
ment of  errors,  vii.:  The  alleged  ttrror  of 
tlie  court  In  overruling  the  motion  for  a 


new  trial.  Under  tbto  assignment,  the 
learned  counsel  tor  appellant  have,  at 
some  length,  urged  that  appellee  sustained 
her  Injuries  on  account  otthe  acts  and 
cottdoct  other  fellow  passengers,  and  not 
on  account  of  the  acts  or  conduct  of  the 
appellant,  or  of  any  ot  Its  servants,  agents, 
or  employes.  The  admitted  tacts  in  the 
case  disclose  that  at  about  8  o'clock  on 
the  evening  ot  .Inly  18,  188H,  a  church 
society,  known  as  the  "Debt  Paying  Soci- 
ety of  St.  Augustine's  Catholic  Church," 
having  chartered  appellant's  excursion 
boat  Shall  Cross,  want  on  an  excursion 
fi*om  JelfenionvUle,  about  13  miles  up  the 
Ohio  river.  Thecrew  of  the  boat,  employes 
ol  the  appellant,  consisting  ot  Ave  per- 
sons, had  charge  ot  the  vessel,  which  bad 
been  chartered  and  paid  fur  by  the  soci- 
ety. The  church  society  sold  tickets  which 
entttled  the  persona  holding  them  to  be- 
come members  of  the  excursion  party,  and 
the  appellee,  having  purchased  a  ticket, 
was  received  upon  said  boat,  and  went 
upon  said  trip.  Upon  Its  retnrn  to  JeRer- 
sonvllle,  about  midnight,  the  steamer 
landed  at  the  wharf,  and  the  excursion 
party  were  put  ashore  about  100  yards  up 
stream  from  the  regular  ferry  dock  main- 
tained for  that  purpose.  Had  they  land- 
ed the  vessel  at  the  regnlar  dock,  the  paB< 
sengers.  In  leaving  the  boat,  could  have 
stepped  from  the  deck  with  entire  safety, 
tbureby  avoiding  the  necessity  of  using  a 
stage  plank  for  the  purpose  of  exit  there- 
from. After  the  steamer  had  landed  at 
the  place  Indicated,  and  some  parties  had 
put  out  the  stage  pinnk,  on  which  about 
600 people  had  disembarked  lu  satety.leav- 
ing  OQ  board  probably  76  persona,  appel- 
lee came  from  the  upper  deck,  preparatory 
to  leaving  the  veeael.and  stepped  to  with- 
in  four  or  five  feet  ot  the  stage  plank. 
Just  at  this  time  the  steamer  Sunshine, 
another  ot  appellant's  excursion  boats, 
having  delivered  Its  gueata,  drew  up 
alongside  the  steamer  Shall  Cross,  thereby 
disturbing  the  water,  and  causing  the 
laat-named  vesad  to  start  in  motion,  and 
drop  down  stream,  tightening  her  lines. 
The  parties,  in  adjusting  the  stage  plank, 
had  omitted  to  run  it  out  far  enough  to 
cause  the  end  resting  oo  the  deck  to  clear 
one  of  the  temporary  stanchions  standing 
near  the  gateway,  and,  aa  the  boat 
dropped  down  atream,  the  end  of  the 
atage  plank  came  In  contact  with  the 
atancbion,  knocking  it  down,  and  injur- 
ing the  appellee  In  the  manner  stated  In 
her  complaint.  From  the  forgoing  sum- 
mary of  uncontested  facta,  the  following 
propositions  are  eatabUahed:  First,  the 
appellant,  on  the  occasion  referred  to, 
was  a  common  carrier  of  passengers;  sec- 
ond, the  appellee  was  a  passenger  on  the 
steamer  Shall  Cross;  third,  the  injury  ot:- 
curred  by  reason  of  the  accident  com- 
plained of. 

It  Is  the  settled  law  of  this  stute  that  a 
carrier  ot  passengers  Is  not  an  insurer  of 
the  safety  otita  paaaengsra,  but  It  la  re- 
quired to  exerdae  the  hlgheat  degree  of 
care  to  secure  their  safety,  and  It  is  liable 
to  a  passenger  who  Is  himself  without 
fault  or  any  omission  or  failure  to  exer- 
cise this  power,  and  for  the  slightest  neg- 
lect of  duty  In  this  respect.  Railroad  Co. 
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T.  Hendricks*  Adn)'r,26  Tod.  22S:  Railroad. 
Go  T.Boyd,  65  lud.  526;  Rallruad  Co.  t. 
Wllllara8.74  Ind. 462;  RailniadCo.  v.  Buck, 
96  Ind.  S46;  Railroad  Co.  t.  Ralnbolt,  9Q 
Ind.  551.  Tbe  question  of  negllKcnce  la 
lorfcely  dependpnt  npun  tbe  relatloftfllitp 
wtilcb  ttie  i>artleH  SQBtaln  to  each  other, 
and  duty.  Thus,  la  caae  of  common  car- 
riers, It  has  beeu  a  rule  of  the  la  w  [niiu 
the  earliest  times  that.  In  connlderation 
of  tbe  sreat  dnnser  to  human  life  conse- 
qaent  upon  the  neglect  of  duty,  they  must 
exercise  tbe  greatest  practicable  care  for 
tbe  safety  of  their  pasaengers.  16  Amer.  & 
Eng.  Eoe.  Law,  w.  "The  passenger  is 
entitled,  not  only  to  be  properly  carried, 
but  he  matjt  be  carried  to  tbe  end  ot  the 
Journey  for  which  be  has  contracted  to 
tie  carried,  and  must  be  put  down  at 
the  osaal  place  of  stopping."  "It  lathe 
duty  ot  the  company  to  provide  tor  the 
Rate  receiving  and  discharge  ot  passengers. 
It  Is  bound  to  exercise  the  strictest  of  dil- 
igence, not  only  In  currying  them  to  their 
destination. but  also  In  settlngtheradown 
safely,  If  human  care  Htid  foresight  can  do 
so."  Railroad  Co.  V.  Buck,96  Ind.  S57.  It 
Is  a  maxim  that  the  law  looks  to  tbe 
proximate,  and  not  ai  tbe  remote,  causes 
of  an  Injury.  Out  ot  the  application  ot 
this  muxlm  grows  tbe  liability  or  nonlia- 
bility of  a  defendant  charged  witb  the  In* 
fllctlun  ot  an  Injury  by  his  negligence.  Un* 
less  the  alleged  negligence  of  tbe  defend- 
ant was  tbe  pn>xlmate  canse  of  the  Injury 
of  which  plaintiff  complains,  there  can  be 
no  recovery.  For  conReguenees  of  which 
his  act  or  omission  was  only  a  mere  con- 
dition or  remote  canse  tbe  defendant  Is 
not  liable.  To  constitute  actionable  neg- 
ligence, there  mnst  be  not  onlyavasual 
connection  between  the  negligence  com- 
plained of  and  the  injury  suttered,  bat  the 
connection  roast  De  a  natural  and  contlo- 
nous  sequence,  unbroken  by  any  ottaer 
cause.  **  Proximate  cause*  is  defined  to 
be  aoy  eaase  «vbieh.  In  natural  and  con- 
tlauoDB  sequence,  nabruken  by  any  effi- 
cient intervening  canse,  produced  the  re- 
sult complained  of,  and  without  which 
the  result  would  not  have  occurred.  la 
the  construction  of  this  rule,  In  many 
cases  what  seems  a  remote  cauRe  Is  held 
proximate,  because.  In  examining  the 
chain  of  causation,  no  other  proximate 
caose  appears,  aupposnd  Intervening 
causes  being  found  merely  conditions  or 
occnaiona,  and  not  efflclent  cansea.  In  this 
class  of  cases,  conflitlons  and  occasions 
are  often,  bat  erroneously,  insisted  on  as 
proximate  causes.  tSberraan  v.  Stage  Co., 
24  Iowa.  56.1;  Story,  Ballm.  S§  241,  242. 
"Consequenceti  which  follow  lu  unbroken 
sequence,  without  any  intervening  effl- 
ulent  cause,  from  the  original  wrong,  are 
natural,  and  for  such  consequences  the 
original  wroniedoer  roast  be  held  respon- 
sible, even  th(3ugh  he  cnuld  aot  have  fore- 
seen the  particular  results,  provided  that, 
by  the  exervlae  ot  ordtaary  care,  he  might 
have  foreseen  that  some  Injory  would  re- 
sult from  his  negligence.  Ko  other  proxl- 
inate  cause  belog  foand,  the  orlKlnal 
wrungisbeld  proximate,  and  no  wrong- 
doer ought  to  be  allowed  tu  apportion  or 
qualify  his  own  wrong;  and,  as  a  loss  has 
actually  bappeued  while  his  own  wrong- 


ful act  was  Id  force  and  operatton,  be 
ought  not  to  be  permitted  to  set  up  as  a 
defease  that  there  was  a  more  Immediate 
cause  for  tbe  loss  it  the  cause  was  put  In 
operation  by  its  own  wroDgful  act.  But, 
of  course,  it  the  oriirinal  act  of  the  defend- 
ant, although  It  was  the  proximate  cause 
of  the  injury,  was  not  negligent,  tbe  tact 
that  it  was  the  proximate  cause  uf  such 
Injury  will  not  warrant  a  recovery. "  16 
Amer.  &  Eng.  ESnc.  Law,  438,  439.  This 
court,  in  diacussing  the  question  in  Rail- 
road Co.  V.  Buck,  supra,  adopt  the  Un- 
ffuagenta  Maryland  court, and  say :  **Tli« 
law  is  a  practical  science,  and  courts  do 
not  ladulge  retlnemeots  and  subtleties, 
as  to  causation,  that  would  defeat  the 
claims  of  natural  Justice.  They  rather 
adopt  the  practical  rule  that  tbeefficieut 
and  predominating  cause,  iu  producing  h 
given  event  or  effect,  though  there  may  be 
subordlaateand  dependentcausesln  opera- 
tion, must  be  looked  to  in  determining  tbe 
rights  and  liabilities  of  tbe  parties  eon- 
cerned."  "To  entitle  such  party  to  ex- 
emption, he  must  show,  not  only  that  the 
same  loss  might  have  happened,  bat  that 
it  must  have  happened.  If  the  act  com- 
plained of  bad  nut  been  done."  **lt  Is  no 
defense.  In  an  action  for  a  negligent  act, 
that  tbe  negllgenceof  a  tliird  person  or  an 
Inevitable  accident  or  an  Inanimate 
thing  contributed  to  cause  the  Injury  of 
the  plaintiff,  If  the  negligence ul  thedWend- 
aut  was  an  efficient  cause  ofthelujory. 
In  such  cases  the  tact  that  some  other 
cause  operates  with  the  negligence  ot  tbe 
defendant  In  producing  the  injury  does 
not  relieve  tbe  defendant  from  liability. 
Uls  original  wrons,  concurring  with  some 
other  cause,  aud  both  o[>eratlag  proxi- 
mately, at  the  same  time,  la  the  produc- 
tion of  tbe  Injury,  he  Is  liable  to  respond 
in  damages,  whether  the  cause  was  a 
guilty  or  an  Innocentone.  Incases  ot  this 
character,  the  negligence  ot  two  Independ- 
ent persons  may  conrnrrently  result  Id  an 
lojury  to  a  third,  in  which  event  the  In- 
jured party  may  maintain  bis  action 
against  either  or  both  of  tbe  negligent 
parties."  16  Amer.  &  Eng.  Enc.  Law, 440- 
443.  It  Is  elementary  that  natural  causes 
are  always  proximate.  Again,  It  is  no 
answer  to  an  action  by  a  passenger 
against  a  carrier  that  tbe  negllgenre  or 
trespass  of  a  third  party  contributed  to 
the  Injury.  Eaton  v.  Railway  Co..  11  Allen, 
500;  Railway  Co.  v.  Caldwell.  74  Pa.  St. 
421 ;  Spooner  v.  Railway  Ou.,  54  N.  Y.  2SU. 

Counsel  for  appellant,  recognlxlng  tbe 
rules  above  stated  as  being  applicable  for 
the  guidance  of  courts  In  proper  cases, 
urge  that  this  cause  does  not  come  within 
the  rules  laid  down;  that** tbe  evidence 
shows  that  the  proximate  canse  of  the  ac- 
cldont  to  tbe  appellee  was  the  coillBlon  of 
tbe  Btase  plank  with  the  stanchion;" 
that  "on  no  other  ground  can  tbe  tall  of 
the  stauchlon  be  explained;"  that  "there 
was  no  proof  that  the  stanchion  was  not 
properly  aud  safiiclently  fastened  to  resist 
any  of  the  ordinary  and  probable  shocks 
or  strains  to  which  it  was  likely  to  be  ex- 
posed;" that  "it  did  stand  firm  and  se- 
cure during  the  entire  voyage;"  that  "It 
requlreil  a  powerful  blow  from  an  uuusiial 
and  unexpected  source  to  drive  it  from  Its 
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position that  "there  was  no  proot  of 
any  neullgence  on  the  part  of  the  appel- 
lant whiet)  occasioned  the  cuIUsIod  be- 
tween tbpstage  plank  and  the  stanchion;" 
and  that  the  appellee  sustained  her  In- 
juries on  acconnt  of  the  acts  and  condact 
of  her  fellow  passen^rs,  and  not  on  nc- 
connt  of  the  acts  or  condnct  of  appellant, 
or  any  ol  Its  servants,  agents,  or  em- 
pluyes;  that  the  erovrd  of  passengers, 
dnring  the  necessary  absence  of  the  crew, 
and  while  they  were  engaKed  In  the  per- 
formance of  their  dntiee.  Bulled  the  staiee 
plank,  and  ran  It  partly  out  npon  the 
bank  white  the  boat  was  still  In  motion, 
and  so  placed  it  that  It  came  In  contact 
with  the  stancbloUf  knocking  It  down  up- 
on the  person  of  the  appellee.  There  la 
eonslderable  testimony  tending  to  snp- 
port  this  theory,  but  there  is  Just  aa  posi- 
tive testimony  that  the  stanchion  which 
fell  npon  and  Injured  the  appellee  was 
placed  in  the  position  It  occupied  while 
the  upper  deck  was  heavily  loaded,  so 
that,  owing  to  the  pressure  from  above, 
It  eoold  not  be  and  was  not  made  perpen- 
dicular; that  It  leaned  in  the  direction  of 
Kentucky,  at  an  angle  of  86  degrees,  and 
that  the  end  next  to  the  floor  was  never 
fastened  or  adjosted  thereto;  also  that 
the  stage  plan k  was  thrown  out  by  the 
crew,  and  the  occupants  of  the  boat  were 
permitted  to  cross  thereon.  Harry 
Strauss,  a  witness  for  a  ppellee,  says ;  **  1 
leelde  at  Jetfersonvllle,  Indiana,  and  have 
lived  there  all  my  life.  I  know  the  plain- 
tiff. Hhe  lived  at  Jfefrersonvllle,  and  has 
lived  there  for  several  years.  Don't  know 
how  long.  She  lived  there  on  the  ISth  of 
July,  188S.  T  remember  the  excnrstnn  on 
the  Shall  V.voBa  on  that  day.  I  was  down 
at  theriver  In  theerenlng  before  theezea> 
Blon  started.  The  Shall  Oross  was  at  the 
landing  at  Jefferson vllle.  It  was  some 
time  in  the  afternoon.  I  was  on  the  boat. 
8aw  a  temporary  stanchion  which  had 
been  pnt  in  to  support  the  npfter  deck.  It 
was  not  perpendlnnlar.  It  leaned,  and 
was  not  fastened  at  the  bottom.  It 
leaned  towards  the  lower  deck.  I  saw  it 
again  when  the  erowd  waa  in  the  boat  In 
the  same  position.  It  waa  leaning  all  the 
time,  and  was  not  straight  up  and  down. 
The  excursion  was  given  by  St.  Augnstlne 
Society,  and  they  went  up  the  river  on  the 
Shall  Gross.  The  boat  left  Jefferson ville 
at  S  o'clock  In  the  evening.  There  was  a 
erowd  on  board,— some  TOO  or  800  people. 
1  did  not  see  the  stanchion  fall.  I  was  on 
the  forward  part  of  the  boat.  I  saw  the 
plaintiff,  Florence  Nolan,  on  the  boat 
while  It  was  going  up  the  river.  No 
change  was  made  In  the  position  of  the 
stanchion  from  the  time  It  was  first  pnt 
up."  George  Klesplee,  for  appellee,  tentl- 
fled  as  follows:  **l  saw  the  stanchion  be- 
fore the  accident.  I  aaw  It  put  up.  Ad. 
Kortbum  pnt  It  up.  He  and  John  Noon 
and  a  colored  man  pat  It  up.  It  was  pnt 
np  fifteen  or  twenty  mlnotes  before  the 
boat  started.  Some  SOO  people  wfnt  on 
the  excursion.  Abont  three  hundred  of 
Ihem  were  on  the  boiler  deck.  The  shonl- 
der  of  the  stanchion  was  put  In  an  open- 
ing at  the  top  in  a  stringer,  and  It  was 
atmck  abont  three  licks  with  a  manl.  It 
waa  not  dxlven  Dp  atralgtat.  I  noticed  it 


when  I  was  with  mj  glri.  Z  a^d,  'Gome 
away ;  you'll  get  killed.*"  Jamea  Maber 

also  testified  that  he  saw  the  stanchion 
put  up  by  one  of  tbe  ferry  company's  men 
at  a  time  when  there  were  200  or  300  peo- 
ple on  the  upper  deck ;  that  It  was  set  at 
an  angle  of  86  degrees;  that  tbey  took  a 
sledge  hammer,  and  hit  ft  as  hard  as  they 
could,  but  never  gut  It  straight,  and 
went  oft  and  left  It;  that  there  was  no 
fastening  on  tbe  bottom  to  hold  It  In  po- 
sition, and  no  evidence  that  It  had  been 
handled  or  nailed  to  so  hold  it.  Witness 
further  says:  "I  would  not  have  paid 
such  attention  to  It,  only  a  friend  of  mine 
said,  'Yon  bad  better  get  away  from 
there.  Ttaat  thing  will  fall  and  kill  some- 
body.*" "Saw  the  stanchion  on  the  floor 
after  the  accident.**  Tbe  testimony  of 
Howard  and  Irwin,  witnesses  for  appel- 
lant, waa  that  tbe  temporary  stanvhiou 
should  have  been  placed  in  position  before 
the  weight  was  placed  ou  tbe  upper  deck. 
Hun.  Prank  B.  Burke  testified  that  tbecrew 
on  the  boat  ran  out  tbe  plank,  which 
aeems  to  have  been  a  necessary  means  of 
escape  at  that  dock.  Jamee  Maher  swore 
that  the  boat  had  been  landed  10  minutes 
before  tbe  accident  happened.  Maud 
Craig  testified  tha  t,  of  the  70U  or  800  peo- 
ple originally  on  the  boat,  but  about  75 
remained  when  the  accident  happened, 
which  would  indicate  that  appellee  was 
proceeding  to  leave  with  dne  care  and 
caution  when  tbe  injury  occurrRd,  and 
that  she  did  not  rnsh  or  crowd  herself 
into  danger.  Bnd  Miller,  the  pilot  and 
master  of  the  boat,  testified  that,  after 
landing  tbe  boat,  he  left  the  pilot  house, 
and  went  down  stairs,  and  the  stage  was 
out,  some  200  people  having  left  tbe  boat, 
that  he  gave  no  order  to  pnll  In  tbe  plank, 
but  asked  them  to  go  off  slowly,  and  not 
crowd  the  plank. 

We  refer  to  thlti  roucb  of  tbe  testimony 
to  Hbow  tbat  plaintlR'e  theory  was  sup- 
ported by  a  line  of  witnesses.  The  credi- 
bility and  weight  to  be  given  their  state- 
ments were  to  be  determined  by  the  Jury. 
The  general  rule  is  that  questions  of  fact 
are  to  tw  submitted  to  a  Jnry,  and  this  in- 
clndes  not  only  cases  where  the  facts  are 
lu  dispute,  but  also  the  qnestluuR  as  to 
the  Inference  tu  be  drawn  from  such  facts 
after  they  have  been  determined.  The 
element  of  ordinary  care  must,  from  Its 
very  character,  require  the  decision  of  a 
Jury,  when  asked  for,  except  where  there 
is  a  violation  of  statutory  duty,  or  where 
the  facts  are  uudtsputed,  and  but  one  in- 
ference van  reasonably  be  drawn  from 
them,  and  courts  are  rel,ictant  to  dis- 
turb verdicts  under  sucb  circumstances. 
In  addition  to  what  Is  abov«  stated,  while 
tbe  burden  rested  on  the  appellee  In  the 
first  Instance  to  prove  all  the  material  al- 
legationa  of  her  complaint,  yet  the  au- 
thorities are  uniform  on  * "  Is  sobject.  The 
fact  that  a  pasaenger  buffers  an  injury 
while  upon  a  rallroadtrafn  will  ordinarily 
raise  a  presumption  thnt  the  company  Is 
negligent.  Hallroad  Co.  v.  Hendrlcbe' 
Adm'r.  supra.  Tbe  contract  between  tbe 
carrier  and  passenger,  among  other  just 
and  reasonable rulea,  requires  that  thecar- 
rier  should  take  the  burden  of  showing 
that  it  used  all  propw  precantlons  for  tha 
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pasmnger'i  utety.  Railroad  Co.  Rain- 
bott.W  Iad.651.  **  PabUc  policy  requires  of 
tbe  carrier.  Id  cases  like  this,  that  It  shall 
affirmstlrely  Bbow  that  It  has  taken  all 
usual  and  practical  precantions  to  main- 
tain Its  carnagcfl  and  appliances  furcarry- 
1ns  Id  safe  condition."  Railroad  Co.  v. 
Newell.  IM  Ind.  264, 8  N.  B.  Rep.  8S6;  Rail- 
way Co.  r.  HendrlclcB,  12S  Ind.  462.  2S  N. 
E.  Rep.  68;  Bridge  Co.  t.  Qnlnkert.  3  Ind. 
App.  244.  28  N.  E.  Rep.  838.  Where  a  pas- 
senger, rightfully  on  a  train,  Is  Injured  by 
tbe  breaklnfc  down  of  a  bridge,  the  pre* 
sumption  is  that  the  carrier  was  guilty 
of  negligence,  and  tbe  unns  Is  on  it  to 
pro  ve  the  con  trary .  Rail  way  Co.  v, 
Thompson,  107  Ind.  442,8  N.E.  UBp.]8,aDd 
9  N.  £.  Rep.  367 ;  Railway  Co.  r.  Jones.  108 
Ind.  661,9  N.  B.  Rep.  476.  Ibe  appeltant 
taavlng  assumed  the  duty  to  carry  the  ap- 
pellee safely,  as  a  matter  of  law,  It  will 
not  be  heard  to  say  that,  having  Assumed 
this  obligation,  It  stood  by  and  permit* 
ted  otbeiv  to  take  charge  of  Its  affairs, 
and  tbereby  Injure  the  person  tu  whom  It 
owed  the  duty.  Eaton  r.  Railway  Co.,  II 
Allen,  500;  Spuoner  Railway  Co.,  54 
T.  2^0;  Railway  Co.  t.  Caldwell.  74  Pa. 
Bt.  421.  From  tbe  facts  established  In  this 
cause  by  tbe  appellee,  and  tbe  authorities 
cited,  It  WAS  clearly  tbe  doty  of  tbe  appel- 
lant to  prove  a  complete  negative  of  tbe 
averments  In  these  reapects  In  order  to 
defeat  the  appellee**  right  to  reeoTar.  and, 
having  failed  to  do  so,  there  Is  no  error 
In  overrallog  tbe  motion  lor  a  new  trial. 
Tbejadgment  ought  to  be  affirmed.  It  Is 
therefore  ordered,  upon  tbe  foregoing 
opinion,  that  tbe  Judgment  be  and  It  li 
In  all  thinga  affirmed,  wltb  casta. 

(US  isd.  m) 

CINCINNATI,  I.,  ST.  li.  4  a  RT.  CO.  T, 

ORAMEai 
(Supreme  Court  of  Indiana.    S^t  21.  1803.) 

AflciDunr  Af  Kailboad  Csomixo  —  Kvidbxob  — 
QoBsnoH  voa  Just— Spsoiai.  Ysbdiot. 

1.  In  an  action  against  a  railroad  oMDpaiv 
for  injuries  recelTed  at  a  crossiDg,  it  appeared 
that  plaintiff  stopped  hit  wagon  60  feet  west  of 
the  crossing,  ana  looked  and  listened,  and,  not 
perc^Tlng  any  train,  drove  on,  and  after  cross- 
mg  a  side  track  was  struck  by  an  eugine  on  tbe 
main  track,  approatdilng  from  the  south.  Tho 
buildings  west  of  the  track  wwe  aach  aa  to 
abstract  a  view  of  approaching  traini  from  any 
p^Dt  witUn  90  feet  west  of  the  tracks  tUI  with- 
in 12  feet  thereof.  A  box  car  stood  on  the 
side  track,  four  feet  south  of  the  center  of  the 
street,  which  preveDted  plaintiff's  seeing  or 
hearing  the  tram,  and  It  was  foond  that  in  so 
placing  the  car,  and  in  not  giTing  proper  sig- 
nals, defendant  was  negligmt  Ifda,  that  the 
question  whether  plaintiff  exercised  ordinary 
core  in  failing  to  stop  Just  before  reaching  the 
track  was  tor  the  jury. 

2.  In  an  actiou  for  personal  iojaries,  where 
the  Juir  return  a  special  verdict  setting  forth 
tht  facts  of  the  case,  but  fail  to  find  whether 
plaintiff  exerrised  ordinary  care,  and  there  Is 
room  for  difference  of  opinion,  on  the  facts 
found,  as  to  whether  he  did  so,  such  inferen- 
tial fact  is  for  the  Jury,  and  not  for  the  court. 
Railroad  Co.  v.  Sp«icer.  98  Ind.  ISG:  Railroad 
Go.  Buah.  101  lud.  582,  distinguished.  Con- 
ner T.  Railroad  Co.,  4  N.  E.  Rep.  441,  106  Ind. 
82,  dlsapprored. 

Appeal  from  circuit  court,  Clinton  coun- 
ty; A.  E.  Paige,  Judge. 

iBebearing  denleA. 


Action  by  Bletaard  Gramea  against  tba 

Cincinnati,  Indianapolis,  St.  Z<onta  ft  Cht' 
cago  Railway  Company  for  peruonal  In- 
juries. From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed, 

John  T.  Dye  and  Baker  ft  Daniels.  (By- 
ron K.  Elliott  and  William  F.  Elliott,  of 
coousel.)  for  appellant.  A.  C.  Harris  and 
Linton  Cox,  (P.  U.  Dnteb  and  J.  O.  Ad- 
ams, of  counsel,)  for  appellee. 

COFFEY,  J.  This  was  an  action  by  the 
appellee.  In  the  court  below,  to  recover 
damages  on  account  of  a  personal  Injury. 
The  complaint  alleges,  among  other 
things,  that  on  the  Slat  day  of  Aognat, 
1887,  the  appellant,  aa  aa  organbced  cor- 
poration, was  the  owner  and  was  in  the 
possession  of  a  railway  which  It  was  oper- 
atlng  through  Boone  county.  In  this 
state;  that  on  that  date  It,  by  Its  aerv. 
ants,  was  running  a  freight  train  on  Its 
railway  tbrongh  the  town  of  Tbomtown, 
In  that  county ;  tbat  tbe  appellee.  In  com- 
pany wltb  his  brother,  was  traveling  over 
and  apon  a  public  highway  In  aald  town 
known  as  "Main  Street;"  that  tbe  appel- 
lant's railway  track  Intersects  and  croa»es 
Bald  talKbway  In  tbe  town  at  a  point 
abont  76  feet  eaat  of  the  Intersection  of 
Main  street  with  Feat^  street;  tbat  ap- 
pellee approached  tbe  railway  erofliilng' 
In  a  two-horse  wagon  from  tbe  went; 
tbat  on  either  side  of  Main  street,  west  of 
tbe  crossing,  for  tbe  distance  otone-balf 
mile  or  more,  there  were  high  buildings, 
which,  after  appellee  passed  out  of  Peart 
street,  in  going  east  towardsaald crossing, 
greatly  nbstnieted  the  view  of  appellant's 
railway  track;  that  tbe  view  of  appel- 
lant's railway  track  and  passing  trains 
was  also  obstructed  by  a  box  car  wblch 
appellant  had  unlawfully  and  negligently 
left  standing  upon  its  side  track  wblcli 
crossed  Main  street  paralM  with  the  main 
track ;  tbat  while  appellant,  on  the  day 
named,  was  In  tbeact  of  passing  over  aald 
crossing  In  his  wagon,  an  engine  and  aome 
cartt attached  thereto,conductedby  tbeap- 
pellant'a  servants,  approached  said  cros^ 
Ing  from  tbe  southeast,  running  at  a  negli- 
gent, rapid,  and  reckless  rate  of  speed, 
said  servants  negligently  omitting  to  give 
any  signal  or  notice  whatever  of  tbe  ap- 
proach ofaaid  enalneand  ears;  thatwbUe 
engaged  In  aald  negligent  conduct  the  ai> 
gine  so  conducted  by  them  collided  with 
the  wagon  upon  which  appellee  was 
riding,  casting  and  throwing  blm  against 
the  iron  rails  and  the  ties  upun  Uie  track 
of  appellant's  railway;  that  by  reaaon  of 
the  Injuries  thus  received  be  la  permanent- 
ly disabled,  and  will,  la  the  tnture.be  una- 
ble to  perform  any  kind  of  manual  labor, 
or  purriue  any  kind  of  boslnese ;  that  such 
Injuries  were  wholly  caused  by  tbe  nefrll- 
gent  conduct  of  the  appellant,  as  abovs 
set  forth;  and  that  tbe  appellee  did  not 
contribute  In  any  way  whatever  to  pro- 
duce tbe  same,  and  that  bewaawithunt 
fault  on  his  part.  Jssne  being  Joined  on 
this  complaint,  tbe  cause  was  tried  by  a 
Jury,  resulting  in  a  special  verdict,  upon 
which  the  court,  over  a  motion  for  a  new 
trial,  rendered  Judgment  for  tbe  appellee, 
in  this  court  tbe  appellant  aoaigns  a>  error 
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— Ftnt,  tbat  the  drenlt  court  erred  In  rea- 
dering  JadjEment  for  tbe  appellee  on  the 
■peclal verdict  of  thejnry;  Becond,ttiat  the 
elrealt  coort  erred  In  orerrnllng  the  ap- 
pellant's mutloD  for  new  trial. 

The  special  rerdlt^t  folly  eatabllsbes  the 
netcllgKDce  of  the  appellant  in  tbe  matters 
alleged  In  tbeconiplaiat.  Indeed,  It  la  not 
contended  by  tbe  learned  coansel  fortbe 
appeltant  that  the  negligence  of  Its  em- 
ployes on  the  occasion  of  the  Infnry  of 
wtiicb  compiaiat  Is  made  was  not  of  snch 
a  character  as  to  render  it  liable,  provided 
the  appellee  was  not  gnllty  of  negligence 
which  contributed  to  bis  Injury,  it  Is  con- 
tended, however,  that  It  does  not  appear 
from  the  special  verdict  tbat  tbe  appellee 
was  not  guilty  of  contributory  negligence. 
B^ore  entering  npon  an  examlnatluu  of 
the  verdict  under  Immediate  considera- 
tion, It  may  not  be  improper  to  state 
some  of  tbe  legal  rules  by  which  we  are 
to  be  goTerned  In  dutermlnlng  Its  suffi- 
ciency to  authorise  a  Judgment  for  tbe 
appdlae.  While  In  some  Jurisdictions  It  la 
otfaerwise.  It  la  firmly  settled  In  this  9tate 
that  contributory  a^Ugence  la  not  a 
matter  of  defense,  and  that  tbe  plnlntlfr, 
by  pleading  and  proof,  mast  affirmatively 
■buw  that  be  did  not,  by  his  own  negli- 
gence, contribute  to  the  injury  [or  which 
he  anes,  before  he  can  recover.  Bailway 
Co.  V.  Butler,  103  Ind.  82,  2  N.  E.  Rep.  138; 
Lyons  v.  Railroad  Co.,  101  Ind.  419:  Rail- 
way Co.  V.  Hlltsbauer.  99  Ind.  486.  It 
seems  to  be  settled,  also,  In  this  state, 
tbat,  where  one  approaches  a  point  upon 
the  highway  where  a  railroad  track  is 
crossed  upon  the  name  level,  It  is  his  plain 
duty  to  proceed  with  caution,  and  If  he 
attempts  tocroaa  the  track,  either  on  foot 
or  In  a  vehicle  of  any  description,  he  must 
exercise.  Id  so  doing,  whatthe  la w  regards 
aa  ordinary  care  under  the  circumstances. 
He  mnst  assomH  tbat  there  Is  danger,  and 
act  with  ordinary  prudence  and  clrcura- 
apeetlon  upon  that  presumption.  It  has 
also  been  repeatedly  held  by  this  court 
tbat  tbe  law  proceeds  **  beyond  tbe  fea- 
tnieleaa  generality  that  one  mnat  do  his 
duty  in  this  respect,  or  must  exercise  ordi- 
nary care  under  the  clrcnmstBQcee.  The 
law  defines  precisely  what  tbu  term  'ordi- 
nary care  under  the  circumstances' shall 
mean  lu  these  cases.  In  the  progress  of 
tbe  law  the  quMtlon  of  eare  at  railway 
crossings,  as  aDectlng  tbe  traveler,  la  no 
longer,  as  a  general  rule,  a  question  for 
tbe  Jury.  The  quantam  of  care.  In  a  large 
class  of  cases,  Is  exactly  prescribed  as 
matter  of  law.  In  attempting  to  cross, 
tbe  traveler  most  listen  foralgnalA,  notice 
Blgns  pot  up  as  warnings,  and  look  at- 
tentively up  and  down  the  track.  •  •  • 
If  a  traveler,  by  looking,  could  have  seen 
an  approaching  train  lu  time  to  escape  It. 
It  will  be  presumed,  in  case  be  Is  injured 
by  a  collision,  either  tbat  he  did  not  look, 
or,  It  he  did,  that  he  did  not  heed  wbnt  be 
saw."  The  presence  of  a  railroad  track, 
upon  wblcb  a  train  may  at  any  time  pass, 
to  notice  of  danger,  and  it  Is  tbe  duty  of  a 
person  about  to  cross  such  road,  on  a 
pobite  highway,  to  exei'dae  caution  In  do- 
ing BO,  and  to  look  both  ways  for  ap- 
proaching trains,  If  the  aurronndlngs  are 
Boch  as  to  admit  of  aneh  a  precaation.  It 


is  also  held  that  eases  may  arise  In  which 
tbe  question  as  to  whether  a  person  In- 
jured at  a  railroad  crossing  did  or  did  not 
exercise  ordinary  care  under  the  circum- 
stances becomes  one  of  fact  to  be  deter- 
mined by  the  Jury  under  proper  instruc- 
tion by  the  court.  Beach,  Cuntrib.  Neg. 
p.  191,  S  63;  Railway  Co.  v.  Hill.  117  Ind. 
66»  18  N.  E.  Rep.  461;  Railway  Co.  v. 
Mathias,  60  Ind.  C6:  Railway  Co.  v.  Mar- 
tin, 82  ind.  476;  Railroad  Co.  v.  Clark,  73 
Ind.  168;  Railroad  Co.  v.  KIghter.  42  N.  J. 
Law,  ISO;  Conner  v.  Railway  Co.,  105 
Ind.  62,4  N.E.  Rep.  441;  Railway  Co.  v. 
Hunter,  88  Ind.  336;  Railway  Co.  v. 
Greene,  106  Ind.  279,  6  N.  E.  Rep.  603; 
Mann  v.  Stockyard  Co.,  128  Ind.  138.  26  N. 
E.  Rep.  R19:  Hathaway  v.  Railway  Co., 
46  Ind.  25;  Railway  Co.  v.  Butler,  103  Ind. 
89,  2  N.  E.  Rep.  188.  With  these  estab- 
lished prluclplea  before  us,  we  proceed  to 
an  examination  of  so  much  of  tbe  special 
verdict  In  this  case  as  tends  to  throw  light 
upon  the  question  as  to  whether  the  in- 
Jury  for  which  the  appellee  anea  la,  in  any 
degree,  to  be  attributed  to  bis  negligence, 
and  as  to  whether  It  appears  therefrom 
that  be  was  not  guilty  of  contributory 
negligence. 

It  appears  from  the  special  verdict  of 
the  Jury  that,  on  ihe  3lBt  day  of  August, 
1887,  the  appellee,  who  at  that  time  resid- 
ed on  a  farm  tftgbt  miles  eootheast  of 
Thorntown,  In  Boone  cuuuty,  brought  a 
load  of  wheat  Into  town  on  a  two-horse 
wagon,  arriving  about  10  o'clock  in  the 
morning.  He  went  into  town  from  toe 
east,  on  Main  street,  and  In  doing  so 
crossed  the  appellant's  railroad  track, 
which  at  this  point  runs  north  and  south, 
and  saw  the  situation  and  surronndlngs 
at  tbe  crossing,  and  the  position  of  a  box 
car  which  stood  on  the  side  track  at  the 
crossing.  After  unloading  bis  wheat,  he 
hitched  bis  team  on  Pearl  street,  where  It 
remained  for  a  short  time,  after  which  he 
unhitched  It,  returned  to  the  wagon  with 
his  brother,  and  started  In  a  northeaster* 
ly  direction  to  Main  street,  and  lo  a  point 
on  Main  street  60  feet  west  of  the  point 
where  Main  street  crottses  the  main  track 
of  tbe  appellant's  road,  and  tn  full  view  of 
tbe  crossing.  At  this  point,  appellant 
stopped  his  team  for  the  period  of  one 
minute,  and  he  and  his  brother  listened 
and  looked  for  approaching  trains.  He 
started  towards  the  crossing,  directing 
his  brother  to  look  and  listen  for  ap- 

{>roacblng  trains  from  the  north,  while  he 
leteoed  for  trains  approaching  from  tbe 
south.  At  tbe  crossing  there  is  a  space  of 
6J|  feet  between  the  main  track  and  the 
side  track,  the  side  track  being  on  the  west 
of  the  main  track.  Main  street  is  100  feet 
In  width.  On  the  south  side  of  this  street, 
and  abutting  thereon, is  a  two<Btury  brick 
building,  extending  from  Pearl  street  east 
76  feet,  to  a  point  within  3  feet  and  4 
Inches  of  the  west  rail  of  the  side  track 
above  mentioned.  On  the  north  side  of 
the  street,  and  abutting  thereon.  Is  a 
tbree-atory  frame  building  extending 
east  from  Pearl  street  to  the  appellant's 
right  of  way,  on  which  Its  railroad  tracks 
above  mentioned  are  located.  East  of  the 
railroad  tracke,and  abutting  on  thenorth 
side  of  Ualn  street.  Is  a  two-story  frame 
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bovM,  known  as  "Adafr'a  Hotel,**  tba 
west  end  of  whlcb  building  Ib  witbin  20 
feet  of  the  east  rail  of  appellant's  rallroai] 
track.  There  la  aleu  uu  theeastelde  iif  the 
railroad  track,  and  abutting  on  the  soath 
side  of  Main  street,  a  two-atury  brick 
bulldlnKt  the  west  side  of  which  vxtenda 
Booth  alone  the  track,  the  north  weat  cor- 
ner of  which  nufldlng  Is  15  feet  from  the 
eaut  rail.  Between  this  building  and  the 
bnlldlng  on  the  west  side  of  the  railroad, 
un  the  same  side  uf  the  street,  is  a  dis- 
tance of  46  feet.  There  Is  constructed  on 
the  west  side  of  Tbe  railroad  tracks,  for  a 
distance  of  two  blocks  either  way,  north 
and  south  fro  in  the  Main  street  croaslug, 
bulldlnga  and  aheda,  except  at  atreet  and 
alley  croalnga,  which  obstruct  a  view  of 
the  tracks  and  approaching  engines  and 
cars  from  any  point  on  Main  atreet,  with- 
in a  distance  of  (H)  feet  weet,  until  a  point 
is  FPached  witbin  12  feet  of  tbe  west  rati 
of  tbe  side  track.  These  bulldlnga  and 
Bbeda  obstructed  the  view  of  the  appellee 
as  be  approacb<>d  the  erosalng.  At  tbe 
time  of  the  accident  under  Imniedlnte 
consideration,  a  boxcar  34  feet  In  length 
stood  on  the  aide  track,  the  north  end  of 
which  car  was  at  a  point  within  4  feet  of 
the  center  of  Main  etreet,  and  was  located 
south  of  tbe  center  of  the  street.  When 
the  appellant  stopped  his  team  In  Main 
atreet  within  60  feet  of  the  crossing,  and 
before  starting  to  the  crossing,  be  and  fala 
brother  Uatened  for  the  approach  of 
trains,  and  did  not  hear  any  such  train, 
or  the  sound  of  any  whistle,  bell,  or  other 
signal.  He  Immediately  started  for  the 
crossing,  driving  his  team  In  a  walk, look- 
lug  and  listening  for  the  approach  of 
trains  until  his  horses  passed  upon  tbe 
main  track  of  tbe  railroad,  bnt  did  not 
see  or  hear  any  ancb  train.  While  so 
driving  from  the  point  where  he  stopped 
to  the  main  track,  tbe  appellee  could  not 
havtj  heard  or  seen  the  approach  of  an  j 
engine  ur  train  of  cars  by  the  exercise  of 
his  aenae  of  aeelng  or  bearing.  When  ap- 
pellee's horses  reached  the  main  track  of 
appellant's  road,  they  were  atrnek  by  an 
engine  approaching  from  the  south  at  a 
apeed  of  80  milea  an  hour,  by  means  of 
which  appellee  was  thrown  from  his  wa;;- 
on,  suffering  permanent  Injuries.  Tt  is 
further  found  by  tbe  Jury  that  tbe  box  car 
above  mentioned  obstructed  tbe  view 
and  bearing  of  the  appellee  to  such  an 
extent  aa  that  he  was  not  able  to  see  or 
hear  the  approaching  engine,  w  hlch  collided 
with  his  team,  and  that  had  It  not  been 
for  sucb  car  be  would  have  seen  the  same 
In  time  to  avoid  such  coUlslun,  and  that  if 
tbe  appellant's  employes  had  sounded  the 
whiatle  or  rung  tbe  bell  In  approaching 
tbecrosslng.theappellee  would  have  beard 
tbe  same  in  time  to  have  avoided  tbe  io- 
jurles  for  which  be  sues.  The  appellee  had 
never  been  In  the  town  prior  to  tbe  day  of 
this  accident,  except  on  one  occason,  and 
that  was  two  years  prior  to  his  Injury, 
when  he  passed  through  tbe  town  of 
Tboriitown;  bnt  on  the  day  or  his  Injury 
he  passed  over  this  crossing.  In  coming 
into  town,  and  saw  Ita  condition  and 
sorroandlngB.  Thla  la  a  atatement.  In 
brief,  of  all  the  facta  found  by  tbe  Jury, 
tending  in  any  degree  to  throw  light  np- 


EPOBTEB,  Vol.  Si.  (Ind. 

on  the  qocBtion  as  to  whetbw  the  appel- 
lee was  or  was  not  goilty  of  contributory 

negligence.  From  these  facts  It  is  ear- 
nestly contended  by  the  nppellant,  with 
much  plausibility,  tbat.  Inasmuch  as  tbe 
appellee's  view  of  tbe  railroad  track  was 
completely  cut  oR  by  the  surrounding 
bnildlnga  and  ataedB  until  he  reached  a 
point  within  18  fees  of  such  track,  be 
should  hare  stopped  attbat  point  to  look 
for  approaching  tralna,  and  aa  be  did  not 
do  this,  but  drove  upon  tbn  track  without 
sucb  precaution,  he  did  not  exercise  ordi- 
nary care,  under  the  circumstances,  and 
for  this  reason  be  was  guilty  of  contribu- 
tory negligence.  On  tbe  other  band,  it  is 
contended  by  the  appellee  that  tbe  facta 
above  atated  abow  that  be  exercised  all 
the  care  that  the  law  requires,  in  ap- 
proaching tbe  crossing  where  he  was  in- 
jured, and  for  this  reason  It  should  t»e 
held  that  he  was  not  guilty  of  contributo- 
ry negligence.  To  state  tbe  contention  of 
the  parties  more  accurately.  It  is  contend- 
ed by  the  appellant  that,  from  tbe  facte 
above  stated,  we  should  adjudge,  aa  a 
matter  of  law,  that  tbe  appellee  was 
guilty  of  contributory  negligence,  while 
the  appellee  contends  that  we  should  ad< 
Jndge,  as  a  matter  of  law,  from  aueb  facts, 
that  he  was  not  guilty  of  contributory 
negl^ence. 

The  drat  qaeetlon,  therefore,  for  consid- 
eration, la  this:  Can  we  adjudge,  aa  a 
matter  of  law,  from  tbe  facts  disclosed  by 
the  special  verdict  of  tbe  Jury  in  thla  case, 
that  the  appellee,  on  the  occaaion  of  his 
injury,  was  guilty  of  negligence  which 
contributed  to  sucb  injury?  It  la  asserted 
by  many  text  writers,  aa  well  aa  by  many 
courts  of  last  resort,  that  the  eaaes  in 
which  tbe  court  can  adjudge,  as  matter 
of  law,  that  negligence  doea  ordoea  not 
exUt,  seldom  arise.  To  this  declaration, 
thus  broadly  asserted,  we  cannot  give 
our  unqualified  aeaent.  The  fact  is  more 
correctly  stated,  we  think,  by  .Indge 
Cooley,  in  his  work  on  Torts,  (2d  Ed.,  p. 
805,)  where  he  aaya:  **Bot  in  the  great 
majority  of  cases  the  qneatlon  of  negli- 
gence, on  any  given  state  of  facts. must  be 
one  of  fac  t. "  W  hlle  we  believe  It  to  be  true 
that,  in  the  majority  of  caaea  Involving 
the  question  of  negligence,  sncb  question 
is  one  of  fact,  for  the  Jury,  we  do  not  be- 
lluve  It  to  be  true  that  casMS  do  not  fre- 
quently come  before  the  courts  In  which 
tbe  court  may  adjudge,  as  matter  of  law, 
upon  the  undisputed  facts  in  the  caae. 
that  negligence  does  or  does  not  exist. 
Thus,  Id  the  case  under  im mediate  consid- 
eration, we  have  tbe  facts  found  by  the 
jury  that  the  engine  which  collided  with 
tbe  appnliee's  team  approached  the  erod- 
ing at  which  the  coUiaion  occurred  with- 
out ringing  the  bell  or  sounding  the  whis- 
tle, and  that  it  was  running  at  a  very  rap- 
id rate  of  speed,  through  a  populous 
town,  at  a  time  In  the  day  when  it  was 
Uikely  to  come  Into  collision  with  persona 
or  teams  on  tbe  pnbllc  crossing.  We 
have  no  trouble  In  adjudging,  as  a  mat* 
ter  of  law,  that  the  appellant's  servants 
were  guilty  of  negligence  In  approaehing 
the  croBslng  without  sounding  the  whis- 
tle or  ringing  the  bell,  becanae  they  were 
neglecting  to  perform  a  duty  enjoined  by 
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statute,  designed  to  protect  from  iDjary 
peraoDB  approaching  the  croiiRtog.  The 
aeeertlOQ  80  of  ten  repea  ted  lo  oar  report- 
ed caaea,  to  the  offec-t  that  the  law  precise- 
ly defiaea  what  the  term  "urdluary  care 
under  the  clrcnmfltaares"  shall  mean, 
when  applied  to  a  person  approaacbinif 
a  railroad  croaalus>  la  the  enunciation  of 
a  Kenc*ral  rale;  but,  like  must  other  gen- 
eral rnlea,  It  has  exceptions.  Thns,  In  ap- 
proAcblng  a  crossing,  tha  la  w  reqnlrea  that 
tbe  traveler  shall  listen  for  signals;  mast 
take  notice  of  the  signs  pat  ap  as  warn - 
ings;  mast  Jock  attentively  up  and  down 
the  track.  If  the  sarroundiogs  are  mch  as 
to  admit  of  this  precaution ;  and  be  must 
nut  attempt  to  cross  in  front  of  a  moving 
train.  If  be  neglects  these  precaotlona, 
and  by  reason  of  such  negligence  is  In- 
Jared,  the  court  will  adjudge,  as  a  matter 
of  law,  that  be  has  been  guilty  of  contrib- 
utory negligence.  In  such  cases  the  law 
not  only  prexcrlben  the  kind  of  care  to  be 
uaed,  but  It  fixes  also  the  exact  quantity 
of  care.  It  is  plalo»  bowever,  we  think, 
that  In  very  many  cases  tbe  qnestlun  as 
to  whether  a  penion  injured  at  a  uroaslng 
exercised  ordinary  care  under  the  partic- 
ular clrrumstances  is  one  for  the  Jury. 
The  court  cannot  adJndKe  that  negligence 
exists,  as  a  matter  of  law,  in  any  case, 
uniess.the  facts  are  undisputed,  and  the 
conclualims  t.o  he  drawn  therefrom  are  In- 
disputable. "The  question  of  negligence 
must  be  sabmltted  to  the  Jury  as  one  of 
fact,  not  only  where  there  Is  room  for  dif- 
ference uf  opinion  between  reasonable 
men  as  to  the  existence  of  the  facts  from 
which  it  Is  proposed  to  Infer  negligence, 
bat  also  where  there  is  room  tor  such 
difference  as  to  the  loferencea  which  might 
fairly  be  drawn  from  eonreded  facta." 
1  Shear.  &  R.  Neg.  (4tb  Bd.)  fi  54.  In  sup. 
port  ol  thla  text  are  cited  Hart  v.  Bridge 
Co.,  80  N.  Y.  622:  Bemhnrd  v.  Ballroad 
Co.,  1  Abb.  Dec.  131,  82  Barb. 166;  Johnson 
V.  Brnner.  61  Pa.  St.  5R;  Dahl  v.  Railroad 
Co.,  62  Wis.  652,  22  N.  W.  Rep.  755;  Rail- 
road iio.  V.  Hotham,  22  Kan.  41 ;  Oaynor 
T.  Railroad  Co.,  100  MaHS.  208;  Mangam 
T.  Railroad  Co.,  38  N.  Y.  465;  Uaycroft  v. 
Railroad  Co.,  2  Hun,  489;  Railroad  Co.  t. 
McGlwee,  67  Pa.  St.  311:  Pateraon  v.  Wal. 
lace,  1  Macq.  H.  £>.  Cas.  748.— which  fully 
aoHtain  It.  As  sastalnlng  this  role,  see, 
also,  Cooley,  Torts,  (2d  Ed.)  po.  SOO-805; 
Whit.  Smith,  Neg.  p.  40,  note.  "  Whenever 
there  Is  any  doubt  as  to  the  facts,  it  is 
the  province  of  the  Jury  to  determlae  the 
question,  or.  whenever  there  may  reason- 
ably be  a  difference  of  opinion  as  to  the 
Inferences  and  conclusions  from  tbe  facta, 
It  is  likewise  a  queBtlon  for  the  Jury." 
Beach,  Contrlh.  Neg.  (2d  Ed.)  pp.  569,  570. 
This  role  was  adopted  by  this  roart  in 
the  case  of  Railway  Co.  v.  Collarn,  73  Ind. 
261,  and  baa  been  steadily  followed  in  all 
anbseqoent  cases  requiring  Ite  application. 
Railroad  Co.  v.  Walborn,  127  Ind.  142,  26 
N.  E.  Rep.  207:  Mann  v.Stockyard  Co., 128 
Ind.  188,  26  N.  E.  Rep.  819;  Shon»"-  v. 
Pennsylvania  Co.,  130  Ind.  170,  2  Is.  E. 
Rep.  616,  and  29  N.  E.  Rep.  776.  In  this 
case,  as  we  haveseen,  tbe  appellee  stopped 
in  Main  street,  60  feet  from  the  crossing  at 
which  he  was  Injured,  and  looked  and 
Glistened  for  approaching  trains.  When 


tbe  ]nry  say  he  looked,  we  mnst  take  It 
that  he  loolted  at  or  toward  the  crossing, 
for  it  is  shown  that  bis  -view  of  tbe  rail- 
road track  was  completely  cat  off  except 
at  that  point.  Without  any  other  stop, 
be  drove  upon  the  crossing,  and  collided 
with  an  engine  and  cars.  It  is  probable 
that  he  was  unable  to  obtain  a  view  of 
tbe  track  to  tbe  south,  tbe  direction  from 
which  the  engine  came,  by  reason  of  the 
building  on  the  south  side  of  Main  street, 
and  by  reason  of  tbe  obstruction  created 
by  tbe  box  car  negligently  left  by  tbe  ap- 
pellant la  the  street,  on  its  side  track. 
Knowing  of  the  existence  of  these  ob- 
structions, whether  be  should  have 
stopped  immediately  before  entering  apou 
the  track  is  a  qnestlon  about  which  we 
think  there  Is  room  for  a  difference  of 
opinion.  Not  having  done  ao,  one  impar- 
tial, sensible  man  might,  with  much  rea- 
son, say  that  he  was  guilty  of  negligence, 
while  another  man,  equally  as  impartial 
and  sensible,  might  say  that  he  exercised 
all  tbe  cantion  that  a  man  of  ordinary 
prudenee  would  hare  exercised  under  tbe 
clrcamstances,  and  that  he  was  not  neg]i> 
gent.  For  this  reason  we  cannot  adjudge, 
as  a  matter  of  law,  that  he  was  guilty  of 
negligence,  Tbe  question  as  to  whether 
he  exerclnied  ordinary  care  under  the  cir- 
cumstances was,  under  tbe  aathorlties 
above  cited,  we  think,  a  question  for  tbe 
Jury. 

Can  we  adjndge,  as  a  matter  of  law, 
from  these  tacts,  that  tbe  appellee  was 

not  guilty  of  contributory  negligence?  If 
the  Jury  had  returned  a  general  verdict 
cither  tor  the  appellant  or  the  appellee, 
and  the  facts  difcloaed  by  the  special  ver- 
dict In  tbls  case  had  been  made  to  appear 
by  answers  to  sperial  Interrogatories,  we 
do  not  think  we  conid  disturb  such  gen- 
eral verdict  as  being  In  nonfltct  with  the 
answers  to  ioterrogatoriee.  A  general 
verdict  tor  theappellant  would  necessarily 
have  embraced  a  finding  that  the  appellee 
had  been  guilty  of  contributory  negli- 
gence, while  a  general  verdict  for  the  ap- 
pellee would  have  Included  a  finding  that 
be  was  guilty  of  uo  snch  negligence.  Bat 
here  we  havn  no  general  verdict.  The 
verdict  Is  special,  nnd  does  not  find 
whether  tbe  appellee  did  or  did  not  exer- 
cise ordinary  care  under  the  particular  clr* 
curostances.  If  the  verdict  embraced  tbla 
flndiuK,  the  case  would  be  free  from  diffi- 
culty; bat  without  such  finding,  to  enti- 
tle the  appellee  to  Judgment,  we  must 
draw  the  Inference  of  tact,  from  tbe  facts 
found  by  tbe  Jury,  that  be  did  exercise 
care  under  tbe  particular  clrcunietuncea  In 
this  case.  This  we  are  not  permitted  to 
do.  We  must  take  the  verdict  as  it  comeu 
to  us,  and  can  add  nothing  to  it.  The 
ultimate  fact,  without  which  the  law  can- 
not pass  Judgment,  namely,  tbe  fact  that 
tbe  appellee  did  or  did  not  exerclss  ordinary 
care  under  the  circumstances  surrounding 
him  at  the  time  of  his  injury,  remains  nn- 
determined.  It  may  be  that  the  facts 
found  by  tbe  Jury  would  authorise  tbe  in- 
ference of  fact  that  the  appellee  exercised 
ordinary  care,  but,  if  so.  that  Inference 
should  be  found  by  the  Jury,  to  entitle  him 
to  Jadgm«at.  We  do  not  mean  to  hold 
that,  if.  the  Jary  should  draw  inftarences 
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from  glren  facts  wbleh  wmv  wholly  onaa- 
tboriied,  ttae  flndhiK  would  be  permitted 
to  stand;  bat  where  two  iDfercDces  may 
be  reaaonahlydrawD  from  aDyRlren  stat^ 
of  facts,  and  tbe  Jary  finds  one  of  soch  In- 
ferences, this  court  wnnld  hare  no  more 
power  to  Interfere  with  each  finding  than 
it  would  with  any  nther  fladiafp  of  fact 
made  by  tbe  Jury.  For  this  reason  It  Is 
necessary  for  the  Jary  to  state  the  farts, 
in  their  rerdlct,  upon  which  they  base  the 
Inference  found  by  them.  !□  oor  opinion 
the  verdict  of  tbe  Jury  In  this  case  Is  not 
sufficient  to  warrant  a  Judgment  In  favor 
of  the  appellee,  by  reason  of  tbe  failure  of 
tbe  jury  to  find  the  inferential  fact,  from 
ttae  tacts  found,  that  he  exercised  ordinary 
care  under  the  partlcnlar  drcomstancea 
Id  tbls  case.  In  reacbliiR  tbla  eonclnslon, 
we  have  not  overlooked  the  cases  of  Rail- 
road Co.  V.  Spencer,  9R  Ind.  186;  Railroad 
Co.  V.  Bush,  101  Ind.fiSa,  and  Conner  v. 
Railroad  Co.,  105  Ind.  63.  4  N.  E.  Rep.  441. 
The  two  first  cases  hold— and  we  think 
correctly  —  that  a  general  statement  of 
the  Jury,  in  a  special  Tardlet,  to  tbe  effect 
that  a  pardenlar  act  was  or  was  not  neg- 
ligent, la  tbe  statement  of  a  mere  conclu- 
sion, and  will  be  Ignored  by  this  court. 
But  there  Is  a  very  broad  distinction  be- 
tween that  kind  of  statement  and  the  Ond- 
iagot  an  Inferential  fact  from  theexistence 
of  other  stated  faets.  Tbese  cases  In  no 
wise  conflict  with  the  conclusion  at  which 
wa  have  arrived  In  this  case.  What  was 
said  In  the  case  of  Conner  v.  Railroad  Co., 
supra,  upon  the  subject  of  the  right  of  the 
Jury  to  find  inferential  facts,  is,  we  be- 
lieve, unsupported  by  authority,  and  was 
wholly  unnecessary  to  a  decision  of  the 
case,  inasmuch  as  tbe  special  verdict  was 
Buffleient  to  aathorlse  a  Judgment  for  the 
appellee  without  the  finding  of  Inferential 
facts.  Where  tbe  finding  of  an  Inferential 
fact,  however,  is  necessary  to  maintain 
the  action,  such  fact  must  be  fnnnd  by  tbe 
tribunal  trying  the  cause.  Such  Is  the 
effect  of  all  tbe  antboritles  cited  above 
upon  that  subject,  and  we  know  of  no  an< 
tbortty  to  the  contrary.  Judgment  re- 
Temd»  with  directions  to  the  circuit  court 
to  grant  a  new  trial. 


(U»  MUB.  «4) 

WEBCTSS  V.  WHTTB  at  sL 
(SvQrane  Judicial  Oonrt  BIsssaobuMtts. 

Suffblk.    Bept.  16,  1808.) 

rauBTS  —  DiBORBTiox  Of  TBunaas  —  Chahos  ix 
Tbubtikb  —  EmoT  oir  BsNsnouBT's  Fvwia 

oj  AusNATio:*. 

1.  Where  a  testator  deviies  propertr  In 
trust,  and  directs  the  payment  of  the  iacome  to 
the  beneficiarT,  and  also  that  the  truBtees  may, 
at  any  time,  m  their  discretion,  discontinue  the 
payment  of  the  income  and  aDplr  the  same  as 
they  deem  best  for  the  beneBcIary's  support, 
the  beneficiary  does  not  have  an  absolute  right 
to  the  income  which  he  can  alimate  In  advance 
of  its  payment  to  him. 

2.  ^t.  18S4,  c.  285,  which  provides  for  a  bUl 
In  equity  to  reach  property  of  the  debtor,  not- 
withstanding  the  fact  that  It  cannot  be  applied 
antll  a  future  time,  does  not  change  the  rule 
that  a  person  haTlns  the  right  to  dispose  of 
property  may  settle  it  in  trust  in  favor  of  an- 
other, with  the  provirioa  that  the  income  shall 
not  be  aUanatad  by  the  beneficiary  by  antici- 


pation, or  be  subject  to  be  taken  by  his  oed- 
ftora  In  advance  of  its  payment  to  him,  althooA 
there  is  no  cesser  or  umftatimi  of  the  estate  m 
each  an  event. 

3.  The  fact  that  one  of  tae  trustees  of  a 
fund,  the  income  of  which  is  payable,  in  their 
discretion,  to  the  ben^ciary,  resigned,  and  an- 
oth^  was  appohited  In  his  place,  does  not  giie 
such  benefidaiT  an  absolute  rifbt  to  such  In- 
come^ since  Pub.  St.  c.  141,  1  6,  provides  that 
a  new  trustee  has  the  same  powers,  rlchts,  and 
duties  as  if  he  had  been  originaUy  ajq^olnted. 

Report  from  supreme  Judicial  court, 
Snftolk  county. 

Bill  in  equity  by  James  Wemyss,  Jr., 
aKalnst  Charles  O.  While  and  others,  trus- 
tees under  tbe  will  of  B.  F.  White,  de- 
ceased, to  compel  defendants  to  apply  the 
income  of  tbe  estate  to  the  payment  of  a 
certain  order  and  mortgage  executed  to 
plaintiff  by  11.  ti.  White,  the  beneficiary 
under  the  wilt.  Case  resnrved  and  report- 
ed to  the  full  bench.  Bill  dlamisssd. 

A.  F.  Heana,  for  plaintiff.  F.  Banney, 
for  dtfendant. 

LATHBOP,  J.  It  was  held,  after  much 
consideration  by  this  court,  in  Bank  t. 
Adams,  133  Mass.  170.  that  a  person  hav- 
ing tbe  right  tu  dispose  of  property  may 
settle  It  in  trust  in  fa  vor  of  another,  with 
the  prfiTlsinn  that  tbe  Income  shall  not 
be  alienated  by  tbe  bmeflclary  by  antici- 
pation, or  be  so  bject  to  be  taken  by  his 
creditors  in  advance  of  its  payment  tu 
him,  althoogh  there  Is  no  cesser  or  limi- 
tation of  the  estate  In  such  an  event. 
This  case  distinctly  repudiated  the  doc> 
trine  of  the  Engliab  courts  of  equity,  which 
Is  "that,  when  the  Income  of  a  trust  es- 
tate Is  given  to  any  person  (other  than 
a  marned  woman)  for  life,  the  equltal>le 
estate  for  life  is  allenabis  by,  and  liable 
in  equity  to  the  debts  of.  tbe  cestui  que 
tmst;  and  that  tbls  quality  Is  so  Insepa- 
rable from  tbeeatate  that  no  provision, 
however  express,  which  does  not  operate 
as  a  cesser  or  limitation  of  tbe  estate  It- 
self, ran  protect  It  from  hiadebts."  Id.  173. 
per  Morton,  0.  J.  As  the  English  doctrine 
does  not  obtain  In  ttalscommonwealth,  we 
have  no  oeeuslon  to  consider  the  numer- 
ous cases  cited  from  the  English  reports  In 
support  of  tbe  plaintiffs  contention.  Tbe 
effect  of  the  decisluo  Id  Bank  T.  Adams  is 
to  put  an  equitable  cestui  que  tmst  upon 
the  same  footing  as  a  married  woman  un- 
der the  English  denlalons.  Tbenoeatlon 
In  every  ease  Is  whether  an  equitable  ces- 
tui qnt<  trust  takes  an  absolute,  unquali- 
fied Int'!reat,  which  be  can  assign,  and 
which  can  be  reached  by  his  creditors,  or 
whether  he  takes  merely  a  qualified  Inter- 
est, over  which  be  has  no  power  until  tbe 
property,  principal,  or  Income  comes  Into 
bis  possession.  Tbls  question  Is  deter- 
mined by  ascertaining  the  Intention  of  the 
creator  of  the  trust.  It  being  held  In  Bank 
T.Adams  that  the  Intentions  of  thecreator 
of  the  trust  "ought  to  be  carried  out,  un- 
less they  are  against  public  policy,"  and 
that  the  power  of  alienating  In  advance  is 
not  a  necessary  attribute  or  Incident  of  a 
quallfled  estate  or  latrrast,  no  that  the 
restraint  of  such  allenatlun  would  Intro- 
duce reiingnant  or  inconalatent  elements. 
Id.  178.   In  Bank  v.  Adams  tbe  iDtentloD 
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wu  exprsBsed  In  dear  and  omqulTOCnl 
wordB.  The  Kilt  wan  of  a  certain  snm  of 
money  to  esecaton,  la  traat,  to  Invest 
and  paj  ttae  net  Income  thereof  to  a 
brother  of  the  testator,  "free  from  the  In- 
terference or  coDtr<>l  of  his  credltora;**  the 
testator  declarinK  bis  intention  to  be 
"  that  the  use  ol  said  Income  shall  Dot  be 
anticipated  by  ansijcoment."  See.  also, 
i;isflin  T.  Claflin,  149  Mass.  19.  20  N.E.  Rep. 
454;  BilllngB  v.  Marsh,  158  Mass.,  811.  26  N. 
E.  Bep.  1000.  "Snch  proTlsioo  need  not 
hci  In  ezpreBB  terms,  but  it  Is  sufflclent  if 
the  intention  Is  fairly  to  be  Kathered  from 
the  iDRtninieDt  when  cunstrued  in  the 
light  of  the  circumstances."  Baker  r. 
Brown,  146  Mam.  8ftS,  871,  IS  N.  B.  Bep. 
788;  Slattery  t.  Waaon,  161  Maes.  266, 
33N.  E.  Bep.  843.  The  caae  at  bar  re- 
sembles very  closely  that  of  Hall  v.  Wil- 
liams, 120  Mass.  844.  There  the  residue  of 
the  property  was  devised  to  tresteea  to 
pay  the  balance  of  the  income,  after  pay- 
ing certain  annuities, In  equal  parts  to  the 
meven  children  of  the  testator.  Then  fol- 
lowed a  prorlalon  that,  if  either  of  the  re- 
cipients should  be  "wanting  In  thrift  or 
pare,  or  a  soond  discretion  In  the  use  of 
money,"  the  trustees  were  ''charg<>d  with 
paying  and  dlsbDralng  theBameIn  snch 
way  or  ways  as  shall  be  most  likely  to 
make  the  same  Innre  and  be  beneficial"  to 
aacb  recipient.  It  waa  held  that  this 
vested  In  the  trostee  a  lar^^  discretion  as 
to  the  time  and  manner  of  payment,  and 
that  a  child  could  not  aselgn  or  otherwise 
(llspose  of  his  share  of  tbe  Income  in  ad- 
vance of  its  payment  to  him.  in  tbe  case 
at  bar,  tbe  trustees  may,  "at  any  time.  In 
tbe  exercise  of  their  discretion,  dlscon- 
tinne  tbe  payment  of  tbe  income,  and  ap- 
ply the  same  In  encb  way  as  they  deem  beat 
for  tbe  beneOcIary*B  support  and  main- 
tenanea."  Itfollows  that  the  beneficiary 
did  not  have  an  absolute  right  to  the  in- 
pome.  which  he  could  alienate  in  advanen, 
bnt,  as  was  said  In  Bank  v.  Adams,  "only 
tbe  right  to  receive  semiannually  tbe  In- 
come ol  the  fond,  which,  upon  its  pay- 
ment to  blm,  and  not  before,  was  to  be- 
come his  absolnte  property."  St.  1884, 
c.  295,1  does  not  chanfce  the  rule  laid  down 
In  Bank  v.  Adams,  and  BllUnfis  v.  Marsh, 
ubl  supra:  and  we  find  notliloK  la  the 
cases  of  Blcketson  v.  Merrill,  148  Masn.  76, 
19  N.  E.  Bep.  11,  and  Wilson  t.  Flre-Alarm 
Co..  161  Mass.  516,  24  N.  £.  Rep.  784,  Cited 
by  the  plaintiff,  wbleb  tntlmatea  tbe  con- 
trary. 

The  plaintiff  further  contends  that,  as 
one  of  the  trustees  resigned,  and  another 
was  appointed  In  bis  place,  the  present 
trustees  nannnt  exerrise  any  discretion, 
and  that  the  Interest  of  tbe  beneficiary  Is 
therefore  absolnte.  By  the  express  terms 
of  the  statute,  the  ne«  trustee  has  "the 
same  powers,  rights,  and  duties  •  •  • 
as  If  he  bad  be**n  uriKlnally  appointed." 
Pub.  Bt.  e.  141.  S  8<  The  discretion  given 
to  the  trusteea  la  a  part  of  the  tmst,  to 


*St.  1SS4.  c.  286,  prorides  as  follows:  "A 
bill  In  egnl^  may  be  maintained  to  reach  and 
Apply  'ji  payment  of  a  debt  any  pr(q[>erty  of  a 
ficbior,  as  proTldcd  by  clause  11,  section  2,  of 
chapter  151,  of  the  Fublic  Statntes,  notwith- 
standluff  the  fact  that  *  *  *  it  cannot  be 
.Tea<died  and  applied  nntfi  a  fntnn  time." 


be  exercised  by  tbem  aa  Ions  as  the  trust 
shall  continue.  It  cannot  be  considered 
as  merely  a  personal  confidence  in  tbe 
perHons  named  as  trustees.  Nagent  v. 
Cloun,  117  Mass.  219,  221;  Bradford  v. 
Monks,  182  Mass.  405,407;  Scbunler,  Peti- 
tioner, 184  Masa.  426.  428.  BUI  dismissed. 

(49  Ohio  St  372) 

McOniBE  et  al.  t.  BANNEY. 
(Supreme  Gomt  of  Ohio.  April  20,  1S92.) 
Errob— Wjjvbr  or  Froobss  and  £strt  or  Ap- 

rSARAlfCB  FrIOB  TO  FlUNO— firVXOT  — USATH 
OF  DBFBNDA^tT  IN  BkROK. 

The  walTOr  of  process  and  entry  of  ap- 
pearance upon  a  petltioa  In  errw,  prior  to  the 
filing  of  the  same,  by  attorneys  of  record  of 
the  detoidant  lo  errw,  takes  effect  as  of  the 
filing  of  tbe  petition;  and  where,  after  such 
indorsement  of  appearance  Is  made,  and  before 
the  petition  is  filed,  tbe  defendant  in  error  diea, 
the  waiver  and  entry  of  appearance  is  of  no 
legal  effect  If  no  other  serrice  is  had  or  at- 
tempted within  six  months  after  tbe  rendition 
of  the  Judgment  of  the  court  below,  the  mtl- 
tion  In  error  will  be  dismissed  for  want  of  Ju- 
risdiction of  this  court  to  hear  sad  detnmlne 
the  cause. 
(Syltabas  by  the  Court) 

Action  by  Rufns  P.  Ranney  against  Mc- 
Gulre  and  others.  From  a  Judgment  for 
plalntlD,  defeudaots  brlns  error.  Motion 
by  ezecutora  of  Banney,  who  died  pendlns 
error  to  dlsmlsa.  Granted. 

Oviatt,  Allen  &  Cobtw.  for  tbe  motion. 
Tlbbals  &  Fraah,  oppoBad. 

PER  CURIAM.  The  ground  of  tbe  mo- 
tion Is  that  this  court  la  without  jurisdln- 
tton  to  bear  and  determine  tbe  proceeding 
In  error,  because  more  than  alx  months 
have  elapsed  alQca  the  rendition  ol  tbe 
Judgment  of  the  circuit  court,  and  no  Berv- 
ice  of  process  In  error  has  tieen  bad.  Jndg- 
ment  of  tbe  circuit  court  was  rendered 
September  22,  1891.  Petition  In  error  waa 
filed  December  22. 1891.  Upon  the  petition 
Is  written  a  waiver  of  process  and  entry 
of  appearance,  without  date,  duly  slsned 
by  tbe  attorneya  ol  record  for  tbe  defend- 
ant lo  error  In  the  action  below  Ttala 
paper  waa.  In  fact,  signed  some  time  prior 
to  December  6, 1801.  On  this  last-named 
date  the  defendant  In  error  deceased.  No 
snmmons  In  error  has  Isaoml,  nor  Is  there 
service  of  any  kind,  nnleas  tbe  waiver  and 
acknowiedgraent  of  aervlce  by  tbe  attor- 
neys of  record  In  tbe  otlglnnl  eaoae  upon 
the  petition,  prior  to  tbe  decease  of  the  de- 
fendant In  error,  can  bare  that  effect.  We 
think  It  cannot.  It.  would  not  be  possible 
In  any  manner  to  bring  a  party  Into  court 
prior  to  tbe  filing  of  the  petition.  Tbe 
waiver  and  appearance  byrounsel  speaks, 
therefore,  as  of  the  date  of  tbe  filing  of  the 
petltlooinerror,  December  22,  1891.  The 
decease  of  the  defendant  In  error  Decemtier 
flth  terminated  tbe  antborlty  ol  tbe  at* 
torne.vB  of  record  In  tbe  orlp^ual  case,  and 
hence  tbe  entry  of  appearance  on  tbe  p&- 
tltion  in  error  Is  without  legal  effect.  No 
service  having  been  made,  therefore,  with- 
in sU  months  from  the  date  of  tbe  Judg- 
ment  of  tbe  circuit  court,  this  court  la 
without  Jurisdiction,  and  tbe  petition  In 
wror  moat  be  dlBmisaed.  Clana'a  Adm'r 
T.  Beach.  IB  Ohio,  8U0.  Motion  anatalDad. 
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WILMOT  T.  LTON  et  aL 

(Supreme  Oonrt  of  Ohio.  Jan.  Tetm,  1892.) 
Sale — Fraud olbnt  Ihtint  or  Purchaser— In- 

STBUonoK. 

lo  r^lerin  hr  the  seJIera  of  goods 
against  the  agent  of  the  mortgageea  of  the  pur- 
chaser, on  the  ground  that  tfie  goodi  were  ob- 
tained by  fraud,  there  was  eridence  that  the 
puTchaaer,  at  the  time  of  tiie  sale,  was  In- 
Bolvent,  and  that  it  did  not  intend  or  exitect  to 
pay  for  such  goods.  Beld.  that  the  court  prop- 
erly charged  that  a  parcbase  of  goods  on  credit, 
with  intent  not  to  pay  for  them,  is  frandulent. 
and,  if  the  purchaser  baa  no  reasonable  apecta- 
tioQs  of  bong  able  to  pa7,  it  fa  eqaivaloit  to  an 
intention  not  to  pay. 

Error  tocircDlt  coart,  Cuyahoga  cooo- 
ty. 

ActioD  of  repleTln  tiy  Jubn  H.  Lyou  & 
Co.  against  E.  P.  Wilraut  to  recover  cer- 
tain Kouda  sold  flnil  dellverpd  by  pltilntlSn 
to  the  ChuKfln  Falls  Paper  Company,  and 
which  had  been  luortKHged  by  sach  com- 
pany to  various  parties,  and  delivered  to 
defeadant  as  the  axent  of  the  mortffagees. 
There  watt  a  JudKment  (or  plaintiffs,  and 
defendant  brlnt^s  error.  Affirmed. 

Entep,  Dickey,  Cnrr  &  Ooff,  for  plaintiff 
In  error.  Everett,  Dellenbaug:b  A  Weed, 
for  defendants  In  error. 

PER  OnKIAM.  The  rfaaffrln  Falls 
Paper  Company  pnrcbased,  on  credit,  of 
Jubn  H.  Lyon  &  Co.,  a  quantity  of  mer- 
chandise, which,  after  Its  delivery,  was 
mortKaged  by  the  company  to  various 
parties,  and  possession  thereof  delivered 
tothemurtKageee;  and  while  tbe same  was 
In  the  possession  of  E.  P.  Wllmot,  as  agent 
of  tbo  mortgagees,  Lyon  ft  Co.  replevied 
the  property,  claiming  It  had  been  ob- 
tained from  them  by  fraud.  On  the  trial 
the  evidence  tended  to  prove  that  tbe 
Cbagrli)  Falls  Paper  Company,at  tbe  time 
or  tbe  purchase,  was  indebted  to  an 
amount  lai^ly  in  excess  of  the  value  of 
Its  property  and  assets,  and  tbat  it  did 
not  intend  or  expect  to  pay  for  the  prop- 
erty BO  purchased,  and  had  no  reasonable 
expectation  of  paying  for  the  same.  The 
court,  among  other  things,  charged  tbe 
Jury  that  **a  contract  for  the  parcfaase  ut 
goods  on  credit,  made  with  Intent  on  the 
part  of  the  purchaser  not  to  pay  for  them. 
Is  fraudulent,  and,  If  tbe  purchaser  baa  no 
reasonable  expectations  of  being  able  to 
pay.  It  la  aqolTaleot  toan  Intention  not  to 
pay."  Held,  the  charge  given  was  a  cor- 
rect statement  of  the  law  applicable  to 
the  case,  and  ia  approved.  Talcott  v. 
Ueodersutt.  81  Ohio  St.  162.  Judgment 
affirmed. 


(«  Obio  8L  my 

BTATB  V.  INSKEIEP. 

(Supreme  Court  of  Ohio.    March  S,  1892.) 

ABBADLT  AMD  Battebt— Ikdictment— Ddplicitt. 

An  indictment  for  assault  and  battery, 
whldi  charges  that  defendant  "did  make  an  as- 
sault in  and  upon  one  ^L,  and  him,  the  said  M.. 
did  then  and  there  strike  and  wound,"  is  not 
open  to  the  objection  that  it  charges  two  dis- 
tinct cOxawm  la  a  single  count. 


Bxceptioiia  from  eoart  ot  eommoD  pleas. 
Brown  county. 

John  Inskeep  was  Indicted  tor  assault 
and  battery,  and  a  motion  to  quash  the 
indictment  being  sustained  on  the  ground 
that  it  contained  but  one  count,  and 
chained  two  distinct  ottenses.  the  state 
excepted.  Exceptions  sustained. 

Tbe  Indictment  charged  "that  John  Ins- 
keep,  *  *  •  on  the  eighth  day  of  No- 
vember, 1890,  at  the  county  aforesaid,  nn- 
lawfiilly  did  make  an  assault  In  and  upon 
one  John  W.Muler,  and  him,  the  said  John 
W.  Mnler,  did  then  and  there  strike  and 
wound,"  etc. 

David  Tarbell.Proa.  Atty.,for  the  State. 
Young  &  McBetb,  for  defendant. 

FRB  CHKIAM.  Tbe  common  pleas 
erred  in  sustaining  the  motion.  The  In- 
dictment iB  not  bad  for  duplicity,  is  la 
proper  form,  and  the  mtition  should  have 
been  overruled.  Exceptions  sustained. 

(49  Ohio  SL  m 

HTDB  T.  BANK. 
(Supreme  Court  of  Ohio.    Jan.  19.  1892.) 

ApFEAI<— JODOHSNT  Or  ClHCDlT  COCBT — StaT  OP 

ExicirriOK  —  Whbit  Tebkb  Fixxd  bt  Sufrkhe 

OODBT. 

Rev.  8t  i  B725,  which  provides  that  the 
execution  of  a  judgment  or  final  or^er.  "other 
than  those  enumerated  In  this  chapter.'^  of  any 
judicial  tribunal,  may  be  stayed  on  terms  p» 
scribed  by  the  court  in  wnich  the  petition  of  er- 
ror is  filed,  does  not  authorize  the  supreme  court 
to  fix  the  terms  of  the  stay  of  a  Judgment  of 
the  circuit  court,  affirming  the  judgment  of  tbe 
court  of  common  pleas  for  money  only,  since  in 
such  case  the  judgment  defendant  is  enti- 
tled to  a  ataj  on  filing  a  petition  In  error  to  the 
supreme  court,  and  giving  an  undertaking  in 
double  the  amount  of  the  judgment,  to  die  ao- 
ceptanoe  ot  the  clerk  ot  the  circuit  court,  in  ao* 
cordance  with  Bev.  St  I  6718. 

Action  by  Bank  against  Hyde,  lu  which 
defendant  moved  for  a  stay  of  execution 
of  tbe  Judgment  ot  the  circuit  conrt.  Mo- 
tion overruled. 

E.  Sowers,  lor  tbe  motion.  Brewer  A 
Palmer,  opposed. 

PEB  CUKIAU.  Where  a  judgment  Is 
rendered  in  the  court  of  common  pleas 
against  a  defendant  for  money  only,  and 
It  is  afBrmed  by  the  circuit  court,  tbe  de- 
fendant, upon  filing  a  petition  In  error  in 
tbls  court  to  reverse  the  Judgment  below, 
Is  entitled  to  a  stay  ot  exef^utlon,  upon 
giving  an  undertaking  In  double  tbe 
amount  of  thejudgment,  to  tbeacceptance 
of  the  clerk  ut  tbe  circuit  court.  In  accord- 
ance with  secttou  6718,  Rev.  St.  lo  such 
case  tbls  court  Is  not  required,  nor  au- 
thorized, by  tbe  provisions  of  section 
<(725.i  Id.,  to  fix  tbe  terms  for  the  stay  »f 
the  Judgment  of  the  circuit  court.  Motion 
overruled. 


^Rev.  St.  I  6725,  provides  as  follows:  "Ex- 
ecution of  a  judgment  or  final  order,  other  than 
those  enumerated  in  this  chapt»,  of  any  judi- 
cial tribunal,  or  the  levy  or  collection  o{  any 
tax  or  assessment  therein  litigated,  may  be 
ittayed,  on  aucdi  terms  as  may  be  prescribed  by 
the  court  in  which  the  potion  ta  error  is  filed, 
or  by  a  judge  thereof* 
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(158  Uaaa.  487) 

MINZIB  T.  OMN  et  al.,  (two  casei.) 
(Supreme  Jadidal  Court  of  Massadiaeetta. 

Snffotfe.  Sept  80,  1BB3.) 
AmnuUAK  Ballot  Law  —  Nominatiosb  —  Ba- 

aTBI0TlOMB--O7TI0UI.  BaUX>T. 

St  1893,  c.  417,  known  as  the  *'Au»- 
tralian  Ballot  Law."  proridea  that  in  order  to 
nominate,  by  a  caucoB,  or  by  a  convention  of 
delegates  cnoaen  by  cancases,  a  candidate 
whose  name  shall  be  pot  on  the  official  ballot 
there  mast  be  present  not  less  than  25  voters 
partit^patinK  and  voting  therein,  unless  the 
party  holding  such  caacnses  polled  not  less 
than  3  per  centum  of  the  entire  vote  cast  for 
governor   at  the  preceding  annual  election. 

that  If  the  providons  of  the  law  requir- 
ing an  oflacial  ballot  are  constltotlonal,  tiie  re- 
Btrielions  made  by  mich  statute  ai  to  the 
names  of  candidates  that  shall  be  printed 
thereon  are  reasonable  and  valid. 

Case  reaerTed  from  Bupreme  Jadtclal 
court.  Snflolk  eoaoty;  Jame«  M.  Barker. 
Judfce. 

Two  petltlODS,  heard  together,— one  by 
Alonzo  A.  Miner,  for  a  writ  of  certiorari 
to  compel  William  M.  OIId  and  others,  aa 
ballot  law  comnilaeloDera.  to  send  to  the 
court  a  certain  certificate  of  nomination 
of  relator  fortheofBce  oT  Btate  senator, 
tbo  objections  filed  agalnat  the  aame,  and 
their  proceedings  tbereoo,  with  all  other 
papers  and  thinfcstouchlng  the  same;  and 
the  other.by  the  same  relator.fora  writot 
niandamns  to  compel  William  M.  Olln,  as 
aecretary  of  the  commonwealth,  to  place 
or  print  the  name  of  relator  on  the  official 
buUot  as  candidate  for  tbe  ofllce  of  sen* 
ator  for  tbeaeventb  Suffolk  senatorial  dlB< 
trict  for  the  Prohibition  party.  Heard  by 
a  sfoffle  Judge,  and,  by  agreement  of  par- 
ties, reserved  for  tbe  consideration  and 
determination  of  the  fall  court.  Petltlona 
dlsmlHsed. 

W.  Uamlio,  for  petitioner.  Albert  £. 
Plllsbury.  Atty.  Gen.,  for  respondents. 

FIELD,  C.  J.  These  petitions— one 
agcalnst  tbe  ballot  lBwcoronitS8lonera,aDd 
the  other  against  tbe  secretary  of  the 
commonwealth— are  brought  lor  tbe  par- 
pose  of  compelling  the  secretary  of  tbo 
commonwealth  to  put  on  the  otHcial  bal- 
lot to  be  need  at  the  next  annual  state 
election  tbe  name  of  the  petitioner  as  a 
candidate  of  the  Prohibition  party  for  tbe 
office  of  senator  from  tbe  seventh  SuOolk 
aenatorlttl  district.  TbeProblbltlon  party 
did  not  cast  8  per  centum  of  tbe  entire  vote 
cast  for  governor  at  the  last  annnal  elec- 
tion, and  there  were  not  25  legal  voters 
parttclpatlDg  and  voting  In  the  caucuses 
which  elected  the  delegates  who  composed 
tbe  convention  that  nominated  the  peti- 
tiooer  for  said  office.  Under  St.  18VS,  c. 
417,  In  order  to  nominate  by  a  caaens,  or 
by  a  convention  of  delegates  chosen  by 
cuucu8es,acandldate  whose  name  shall  be 
put  on  the  otflclal  ballot,  the  presence  of 
25  qualified  voters,  participating  and  vot- 
ing, la  required  only  in  the  caucuses  of  n 
party  which  polled  less  than  3  per  centum 
of  the  entire  vote  cast  lor  governor  at  tbe 
preceding  annual  election.  Tbeotherpru- 
visions  In  the  statute  concerning  caocnsea 
nqulre  that  each  caaeoa  shajl  bare  a 


chairman  and  secretary,  bat  It  Is  aald 
that  tbe  preaenee  of  no  more  voters  is  re- 
quired,  and  that  two  or  more  voters  of 
any  political  party  polling  8  per  centum, 
or  more,  of  the  entire  vote  cast  for  gov- 
ernor, can  bold  caucuses  which  can  make 
nomlaatlons,  or  select  delegates  to  a  con- 
vention which  can  make  nominations, 
which  must  be  put  on  the  official  ballot. 
The  cuntentloa  la  that,  by  section  71  of  tbe 
statute,  a  distinction  Is  made  between  the 
qualified  voters  of  a  political  party  which 
at  tbe  preceding  annual  election  "polled 
for  governor  at  least  three  per  centum  of 
the  entire  vote  cast  in  the  Htate  for  that 
office, "  and  the  qualified  voters  of  a  polit- 
ical party  which  polled  less  than  3  per  cen- 
tum of  Bucb  vote,  and  that  the  effect  of 
this  la  to  Impair  tbe  rights  of  tbe  voters  of 
small  political  parties,  and  of  the  candi- 
dates of  such  pariles.  If  nominations  en- 
titled to  be  put  on  tbo  official  ballot  are 
not  made  at  a  caucus  or  convention,  tbey 
may  be  made  by  nomination  papers,  un- 
der section  77 of  the  statute;  but  the  nom- 
ination paper,  in  tbe  case  of  a  state  sen- 
ator, must  be  signed  by  qualified  voters 
of  tbe  district  or  division  "not  lees  in 
number  than  one  for  everyone  hundred 
persons  who  voted  for  governor,  at  the 
preceding  annual  state  election.  In  such 
district  or  division,  but  In  no  case  Ifve 
than  fifty."  It  Is  arguud  that  under  these 
prorlsicins  it  is  practically  Impossible  fur 
a  political  party  which  at  tbe  last  annual 
election  polled  leas  than  S  per  centum  of 
tbe  vote  caat  for  governor  to  nominate. 
In  many  reprefientatlve  and  senatorial 
districts,  any  candidate  torsenator  or  rep- 
resentative, whose  name  can  be  put  on 
the  official  ballot.  Section  130  of  tbe  stat- 
ute provides  that  "there  shall  beleftat  tbe 
end  of  the  llstof  candidates  tor  each  differ- 
ent office,  as  many  blank  spaces  as  there 
are  persons  to  be  elected  to  such  office.  In 
which  the  voter  may  Insert  the  name  of 
any  person  not  printed  on  the  ballot,  for 
whom  be  desires  to  vote  for  such  office." 
If  a  voter  spoil  a  ballot,  he  may  sncces- 
sirely  obtain  two  others,  bnt  there  la  no 
provMon  for  obtaining  more.  Section 
166,  Id.  The  voter  1b  permitted  to  remain 
In  tbe  Inclosed  apace  where  tbe  marking 
compartments  are  not  more  than  ten  mtn- 
ntes;  and,  in  a  compartment,  not  more 
than  five  minutee.lf  all  the  compartments 
are  in  use,  and  other  voters  are  waiting 
to  occupy  them.  Section  167,  Id.  Tt  Is  ar- 
gued that  the  effect  of  all  these  provisions 
Is  that  voters  generally  will  not  take  pains 
to  write  or  insert  names  In  tbe  blank 
spaces,  to  any  greatextent;  that  tbey  are 
nut  allowed  time  to  do  it  properly,  when 
many  blanks  are  to  be  filled ;  that  as  It  Is 
not  required,  in  the  qoallficatlons  of  vot- 
ers, that  they  should  be  able  tn  write  the 
names  of  other  peraona  than  themselves, 
the  provisions  of  section  164  for  aiding 
such  voters  an  declare  *'tbat  by  blindness 
or  other  pliysical  disability  "  they  are  un- 
able to  mark  their  ballot,  are  not  ade- 
quate; and  that  under  the  statute  the 
rights  of  all  qualified  persons  to  elect  offi- 
cers, and  to  be  elected  to  office,  are  not 
equal,  and  the  privileges  of  some  are 
abridged,  in  violation  of  article  6  and  arti- 
cle  of  the  declaratloD  of  rights.  It  la  ar> 

Digitized  by  Google 


722 


KOBTHEASTEBN  REPOBTBB,  TOL.  34. 


<N.T. 


icaed  on  the  other  band  that  the  latent  of 
tbeatatate  waa,  and  that  in  practice  the 
effect  ot  It  la,  to  render  elections  more  free 
than  they  were  before,  and  that  ander  the 
statute  a  reasonable  opportunity  Ih 
afforded  to  every  voter  to  vote  for  wlioui 
he  pleasflB,  with  the  leaat  chance  for  any 
Improper  iDterferenre  with  the  expression 
of  hla  wlU. 

We  have  not  found  it  neceusary  to  ex- 
press any  opinion  upon  mnay  ot  the  ques- 
tions argued.  TheHtatate  of  ]89:{,  c.  417, 
is  an  attempt  to  regulate,  in  the  most 
minute  way,  the  whole  conduct  of  elec- 
tions, it  provides  tor  an  ofBdal  ballot  to 
be  prepared  by  pabllc  officers  at  public  ex- 
pense, which  the  voter  Is  required  to  use, 
and  he  ill  DO  longer  permitted  to  prepare 
his  own  ballot,  except  by  inserting  names 
in  the  blank  spaces  ot  the  official  ballot. 
Section  146,  indeed,  provid^i  that  if  the 
ballots  to  be  famished  to  any  polling 

Blace  in  a  city  or  town  shall  fall  to  be  de* 
vered,  or  if,  alter  delivery,  they  shall  he 
dMtroyed  or  stolen,  "it  shall  be  the  duty 
of  the  clerk  of  such  city  or  town  to  canse 
other  ballots  to  be  prepared  substantially 
In  tnetorm  ot  thebnllots  so  to  be  famished 
and  wanting,"  and  these  maybe  used; 
but  there  is  no  provision  lo  the  statnte 
that  Id  an^  event  the  voter  may  use  a  bal- 
lot prepared  by  himself.  The  whole 
scheme  involves  the  use  ot  an  official  bal- 
lot, which  Is  to  be  the  same  for  all  voters 
in  a  voting  precinct,  and  on  which  the 
choice  of  the  votrrs  is  generally  to  be  In- 
dicated by  a  mark.  It  Is  plain  that  such  a 
ballot  cannot  contain  the  printed  names 
of  everybody  who  may  desire  to  be  a  can- 
didate, or  whom  a  few  persons  may  desire 
to  be  a  cajidldate,  for  office.  If  such  a 
ballot  Is  tu  be  used,  there  must  be  restric- 
tions with  reference  to  the  number  of  the 
names  of  candidates  to  be  printed  on  it. 
The  petitioner  In  these  cases  does  not  con- 
tend  that  the  provislouB  of  the  act  requlr- 
tog  an  official  ballot  are  onconstltutlonal. 
He  does  not  bring  these  petitions  In  bia 
capacity  as  a  voter,  and  complain  that 
bis  rights  88  a  voter  are  impaired  by  the 
statute.  Bis  whole  purpose  Is  to  compel 
the  secretary  of  the  commonwealth  to 
print  his  name  on  the  official  ballot  as  a 
candidate  of  hla  party  for  senator.  He 
desires  to  avail  himself  geaerally  ot  the 
provisions  of  the  statute.  Hewishes  only 
that  the  particular  provisions  shall  be  de- 
clared void  which  require  the  caucuses  of 
a  party  which  did  not  poll  at  leaiit  3  per 
cent,  of  the  vote  cast  for  governor  at  the 
preceding  election  to  be  composed  ot  at 
least  25  voters.  It  is  plainly  Impractica- 
ble to  permit  on  an  official  ballot  the 
names  of  every  candidate  for  office  which 
cuucases  cumposed  of  two  or  more  voters 
may  nominate:  and  the  limitations  upon 
the  rlftht  ot  nomination  by  caucus  con- 
tained In  the  statute  cannot  be  considered 
unreasonnble.if  the  provisions  of  the  stat- 
utefteneraUy  are  such  as  the  legislature  can 
constitutionally  enact.  If  the  provisions 
of  the  statnte  requiring  an  official  ballot 
to  be  prepared  and  nsed  are  onconstltu- 
tlonal, the  secretary  ot  thecommon  wealth 
cannot  be  compelled  to  prepare  any  offl- 
clal  ballot,  and  therefore  cannot  be  com- 
pelled to  print  the  petltloDer'a  name  on 


the  official  ballot.  II  these  provlslODs  are 
eonstltatlonal,  the  elanaee  ooder  which 
the  petitioner's  name  has  been  excluded 
are  Incidental  to  the  main  provisions  ot 
the  statute,  and  are  not  aareasoaable, 
and  some  BQch  restrictions  are  necetisary 
to  carry  Into  effect  the  main  purpose  ol 
the  statnte.  Petitions  dismissed. 


(US  N.  T.  65) 

PEOPLE    ex    reL    EDISON  BLECTRIO 
ILLUMINATING  CO.  v.  BARKBE 
et  aL,  Comnussionen  of  Taxes. 

(Oonrt  of  Appeals  of  New  York.  Oct  8,  ISSO.) 
Taxation — Asbebbmbnt — Ccrtioxasi. 

1.  Relator's  treafinrer  returned  to  the  tax 
commissioners  a  sworn  statement  showins  a 
capital  of  ^,600,000,  debts  fmided  and  unfund- 
ed neariy  12.700,000,  with  assets,  exdasiTe  of 
th^  patKit  rights,  about  fl,iOO,000.  The 
patent  rights  bad  been  boiurbt  for  $2,200,000 
of  stock,  hat  were  io  litumticnj  and  the  real 
estate  was  worth  nearly  ^00.000.  Hdd,  that 
an  asseasmoit  on  personal^  ai  $1,000,000  was 
erroneoQs. 

2.  When  a  writ  of  certiorari  to  tax  com- 
mlssioners  directs  them  to  return,  besides  re- 
lator's sworn  statement,  any  other  evidence 
considered  by  them,  or,  if  there  be  none  soch. 
that  they  shall  so  state,  a  return  not  incladlng 
any  other  evidence,  bat  not  denying  its  exist- 
ence, and  stating  that,  having  examined  the 
statement,  and  made  "dne  inqniry"  as  to  the 
valae  of  relator's  capital,  they,  the  commis- 
sioners, had  fixed  its  assessable  value  at  a  cer- 
tain sum,  is  no  justification  of  an  assessment 
not  borne  out  by  relator's  statement,  aince,  if 
the  statement,  which  was  made  in  answer  to 
questions  on  respondents'  printed  blanks,  was 
too  general,  res^ndents  could  ask  for  more 
definite  information. 

Appeal  from  nupreme  court,  general 
term,  first  department. 

Certiorari  oh  relation  of  tlie  Edison 
Electric  IllomlnatloK  Company  (4  New 
York  to  Edward  P.  Barker.  Thomas 
Feltner,  and  Edward  L.  Parrts,  commis- 
sioners o(  taxes  for  the  city  and  county  of 
New  York,  to  review  an  asseeament. 
From  an  order  of  the  general  term  (22  N. 
T.  Snpp.  104S)  affirming  the  special  term's 
Judgment  dlsmlaalng  tbe  writ,  relator  ap- 
peala.  Beversed. 

Miller  &  Wells.  (Charies  E.  Miller,  of  coun- 
sel,) for  appellant.  Qeorge  S.  Coleman, 
for  respondents. 

PECKHAM,J.  The  relator  Is  a  corpo- 
ration organised  under  the  laws  of  the 
state  of  New  York,  and  doing  business  in 
the  city  of  New  York.  The  defendants 
are  the  coraroisslonerv  of  taxes  in  that 
city,  and  as  such  they  aaseeaed  the  re- 
lator on  the  value  of  Ita  personal  property 
for  tbe  yenr  1802  at  the  sura  of  $4,500,000. 
This  was  the  amonnt  of  Its  capital  ac- 
tually paid  in  and  secured  to  be  paid  In. 
No  deduction  was  made  of  the  assessed 
value  of  any  rfnl  estate  paid  for  by  the 
company,  nor  ot  tbe  amonnt  ollta  stock, 
ft  nuy,  belonging  to  the  state,  or  to  any 
literary  or  charitable  Instltotlon,  as  pro- 
vided for  by  the  statute.  I  think  It  may 
be  asBumed  the  assessment  weh  thus 
made  becaane  of  the  failure  ot  the  relator 
to  send  to  the  commissioners  the  written 
statement  provided  for  in  tbe  law,  and 
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from  which  an  asBeaBineiit  In  conformity 
with  the  (acta  wnaM  be  more  likely  to  »• 
Holt.  After  Boch  asBemmeat  waa  made^ 
BDCl  while  the  books  were  open  (or  exam- 
ination and  correction,  the  relator,  cod- 
slderlDg  ItseK  aggrieved  by  Buch  aBBees- 
ment,  applied  to  have  the  same  corrected, 
pnrsaant  to  the  pruvlBtons  of  section  820 
of  the  New  York  conBoUdatioD  act.  At 
the  time  uf  Bach  appllcatluo  the  relator 
submitted  to  the  defendants  a  statement 
In  writing  and  onder  oath.  This  state- 
ment IB  iu  the  record,  and  shows  the  fol- 
lowing matters: 

The  total  gross  assets,  exclodve 
of  patent  rights,  Talue  unde- 
termined ¥1,108365  00 

Capital  stock  actaally  paid  In  oc 

secured  to  be  paid  in   4,500,000  00 

Amount  of  surplas  earnings  

Bate  of  dlTidend  for  last  rear, 
or  last  annual  dividend,  4  per 

cent.   

Indebtedness  la  detail  as  fel- 
lows: 

Bills  and  aeoounts  payable   440^  00 

Bonda  ^7.   2,260,000  00 


92,600,608  00 

Then  followed  a  statement  of  the  as- 
sessed  valoe  of  each  portion  of  real  estate 

owne«l  by  the  company,  by  ward  end 
ward  map  nnmliers,  and  aggregating 
9698,600.  The  statement  further  showed 
that  tbeatock  bad  hardly  an  established 
market  valoe,  although  there  had  been 
a  few  sales  during  the  year,  averaging 
about  IB,  the  par  being  100.  It  was  also 
stated  the  value  ol  the  stock  depended 
Kiwtly  upon  the  valne  of  the  patent 
rights,  the  validity  of  which  was  In  litiga- 
tion, and  that  an  adverse  declalon  would 
very  seriouBly  affect  the  valne  of  thestock; 
that  f 2,250.000  n(  the  capital  stock  had 
been  Isaned  for  patent  rights  to  Mr.  £di- 
Bon»  and  those  Patents  ware  owned  by 
the  company.  In  estimating  the  valne  of 
the  aflBets  it  was  stated  that,  so  far  as 
applteable,  the  valaation  of  the  tax  com- 
missioners bad  been  adopted.  This  Btate- 
ment  was  sworn  to  by  the  treastirer  of 
the  corporation.  After  Its  presentation 
to  and  examination  by  the  tax  commls- 
sloners,  the  assessment  against  the  re- 
lator was  rednced  to  the  sum,  lor  taxable 
piirpoaes,  ol  91,000,000.  The  relator,  still 
feeling  aggrieved,  sned  out  a  certiorari 
for  the  purpose  of  obtaining  a  review  of 
the  assessment,  and  claimed  that  from 
the  facts  appearing,  and  which  it  la  al- 
leged were  nneontra dieted,  it  was  not  lia- 
ble to  be  assessed  for  any  amount  what- 
ever.  The  writ  commanded  the  defend- 
ants to  return,  among  other  thlngB.  and 
besides  the  written  statement  above  al- 
luded to,  'any  other  evidence  or  informa- 
tion, if  any,  before  yon  or  considered  by 
you  In  arriving  at  your  decision,  and.  If 
there  were  nu  other  evidence  or  Informa- 
tion, that  you  so  state."  The  defendants 
retomed  no  other  evidence  or  informa- 
tion than  the  statement  mentioned,  but 
the  return  did  not  otherwise  and  In  terms 
negative  the  existence  of  some  other  Infor- 
mation considered  by  them.  After  reclt' 
ing  tile  fact  that  the  relator  filed  the  writ- 
ten and  Hworu  statemrat  with  them,  tba 
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defendants  in  their  retom  skated  that 
"thereupon  we  examined  Into  the  com- 
plaint so  made  by  the  relator,  and  coii- 
aldered  such  Btatement  in  writing,  and. 
having  made  due  Inqolry  as  to  the  value 
of  the  capital  owned  by  the  relator,  we 
fixed  the  amount  of  such  value  Hubject  to 
aKsesament  for  the  purpose  of  taxation  at 
the  sum  of  $l,t(d8,60O,  which  we  believed  to 
be  Jnet;"  and,  after  deducting  tbeasseased 
value  of  the  real  estate,  a  balance  of 
f  1,0(»0,000  for  taxable  purpnsee  was  left, 
which  the  defendants  "decided  to  be  the 
sam  for  which  the  aatd  cairital  stock,  to 
wit,  thecapltalatoek  owned  by  the  tela  tor, 
was  lawfully  asBessable  for  taxation  for 
tiie  year  ll«2,'*and  the  assessment  was 
therefore  rednced  from  the  original  snm  of 
^.600,000  to  that  amount. 

The  appllratlon  of  the  relator  which  it 
made  to  the  defendants  was  under  section 
8il0  of  the  consolidation  act,  and  was  in 
relation  to  the  assessed  valuation  of  Its 
personal  eetale.  The  section  provides 
that  the  applicant  ibali  be  examined  un- 
der oath  b^  the  commissioners,  and  they 
are  to  fix  the  amount  of  the  assessment 
as  they  may  believe  to  be  Just.  The  rec- 
ord contains  no  other  examination  under 
the  oath  of  the  applicant  than  the  sworn 
statement  already  described,  and  it  may 
property  be  assumed  from  the  heading, 
form,  and  contents  of  that  statement 
that  it  was  made  when  the  relator  made 
its  application,  and  at  the  inetance  of  the 
commlSBloners,  and  In  answer  to  their 
que.BtionB  printed  un  blanks  for  that  pur- 
pose. The  section  of  the  statute  reqoires 
the  eommisflloncn  to  deelare  their  deci- 
sion within  a  certain  time.  This  dedslon, 
it  need  scarcely  be  said.  Is  not  to  be  capri- 
cious, arbitrary,  or  fanciful.  It  must  be 
based  upon  some  evidence  or  facte,  and 
should  be  the  result  of  the  exercise  of  Judg- 
ment and  discrimination.  This  would 
naturally  be  so,  and  the  statute  In  tiie 
succeeding  section  (821)  provides  for  a  cer- 
tiorari to  review  or  correct  on  the  merits 
any  decision  or  action  of  the  commlBsiun- 
ers  In  such  matter.  This  does  not  mean 
that  the  court  is  to  place  Itself  in  the  posi- 
tion of  an  assesBor,  and  review  the  decl- 
sioos  of  those  officers  upon  questiona  of 
valne  or  appraisement  where  the  officers 
proceeded  upon  Inlormation  or  evidence 
tending  to  anpport  tbtir  decision.  The 
court  generally  will  not  look  Into  qnes- 
tions  of  lact  as  to  the  amount  or  value  of 
the  personal  estate  of  a  corporation  or 
individual.  These  are  queetions  for  the 
Judgment  of  the  assessors,  aud  their  de- 
clslona  will  ordinarily  be  atrntalned.  This 
doctrine  has  been  advanced  aud  decided 
In  several  cases,  among  the  latest  of 
which  Is  People  v.  Hicks.  105  N.  Y.  198,  11 
N.  E.  Rep.  663.  In  the  case  of  a  corpora- 
tion liable  to  be  taxed  upon  Its  capital 
and  surplus,  as  the  relator  is,  the  inquiry 
is  as  to  the  actual  value  of  such  capital 
and  snrpluB.  People  v.  Coleman,  126  N. 
Y.  488.  37  N.  E.  Bep.  818.  When  the  evi- 
dence upon  the  subject  is  ratlrely  nneon- 
tradicted,  and  Is  full  and  complete,  so 
that  all  tbe  necesaary  tacts  are  estab- 
lished beyond  any  fair  dispute,  and  If 
there  can  be  but  one  inference  resulting 
therefrom,  and  then*  la  no  nason  appear- 
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Ing  tor  doobtiofc  the  troth  of  encb  evi- 
duice,  a  refusal  on  thp  part  of  the  uttKesB- 
ora  to  decide  In  ancordaoce  wttb  It  would 
be  merely  capricious  and  arbitrary, 
amoantlng  tu  a  legal  error,  and  it  abould 
not  be  BUBtaiDud. 

The  statement  verified  by  the  treaenrer 
of  the  relator  1b  unfavorably  critlcleed  uo 
the  groand  of  Ita  generality.  It  Is  said  to 
be  a  wbolesale  asHertion.  no  details  beioff 
glreo.  and  Irom  which  It  la  impossible  for 
any  one  to  determine  the  exact  situation 
of  the  property  of  the  relator,  or  Its  real 
value,  and  hence  the  relator  has  railed  to 
show  any  error  In  the  decision  ot  the  com- 
mlesionerB.  Under  the  statute  the  relator 
made  application  to  correct  the  assetta- 
meat  actually  made  In  regard  to  Its  per- 
sonal estate.  It  therefore  became  the 
duty  of  the  eommlssiooers  to  examine  the 
applicant  o»  oath.  This  was  done  by  ex- 
amining the  treasnrer,  and  such  examina- 
tion was  made  by  obtaining  written  an- 
swers tu  printed  qnestlons  sunmltted  to 
the  applicant.  The  answers  were  full  re- 
sponses to  the  qoestions  that  were  put, 
and  It  the  commissioners  desired  anything 
torther,  or  more  in  detail,  or  some  expla- 
nation ot  data  actually  furnished.  In  or^ 
dor  to  come  to  a  decision,  some  request 
should  have  been  made  or  some  qnestlon 
pat  to  the  applicant  calcnlated  to  elicit 
the  desired  Information.  In  the  absence 
ot  any  such  demand,  and  while  the  an- 
swera  tu  the  qaestiotts  actually  put  are 
reasonably  plain  and  full,  the  commlaaion- 
ers  should  not  be  permitted  thereafter,  to 
qnestlon  the  data  actually  given,  on  the 
ground  that  they  were  not  as  fall  as  they 
might  have  been.  If  they  were  aa  much 
iu  detnil  as  was  requested,  and  If  no  fault 
were  then  found  with  the  answers  nn  any 
ground  ot  Insufficiency  of  Informntioo 
upon  a  subject  embraced  in  an  inquiry,  It 
seems  to  me  that  Jiutico  and  fair  dealing 
require  the  acceptance  of  the  information 
given  AS  containing  the  truth,  unless  there 
be  some  reason  founded  upon  other  facta 
established  by  competent  evidence  to 
cansethecommlsaloLera  to  disbelieve  the 
Inlormation  given  by  the  applicant,  or  In 
ita  behalf,  and  under  oath.  126  N.  T.  4SS, 
27  N.  E.  Bep.  818.  The  eommisaionera  can- 
not, under  such  circumstances,  avoid  the 
legal  effect  of  the  Information  thus  given 
by  stating  In  a  return  to  a  writ  ot  certi- 
orari that  they  had  made  "due  Inquiry  aa 
to  the  value  of  the  capital  owned  by  the 
relator,"  and  had  come  to  a  certain  de- 
cision In  regard  to  It.  If  tbey  made  In- 
quiries other  than  ttauqaestiona  contained 
In  the  written  statement,  and  upon  which 
they  acted,  they  should,  when  required  by 
the  terms  ot  the  writ  of  certiorari,  give 
the  court  some  Information  aa  to  the  na- 
ture, extent,  and  direction  of  such  Inqui- 
ries, and  tbey  should  state  what  the  In- 
formation was  which  they  obtained,  and 
.  upon  which  they  haaed  their  decision ; 
otherwise  the  commLsRionerfl  might  al- 
ways return  that  they  had  made  "due  In- 
quiry, "and  had  come  to  a  certain  deci- 
sion, and  the  court  would  be  powerlesi)  to 
give  relief,  notwithstanding  the  deoiaioD 
might  be  clearly  agalnat  the  evidence 
which  was  awom  to  and  uncontradicted 
on  tta^  part  of  the  applicant,  and.  It  be- 


lieved, entirely  sufficient  to  warrant  the 
correction  claimed  by  sucli  appllcaot. 

In  this  case  all  the  questions  which  tbs 
commiaaloners.  placed  la  tbelr  printed 
blankH  were  answered  by  the  treasurer, 
and,  so  far  as  the  record  shows,  to  tii« 
aa  tlsfactiun  ot  the  com  m  laslouera,— a  t 
least,  no  demand  for  further  t»r  more  de- 
tailed lurormaclon  appears  to  bave  been 
made;  and  we  think  that  the  commls- 
alooers,  in  the  abseoc"  of  any  reason  for 
disbelieving  It,  were  bound,  under  tbe^e 
circumstances,  to  assume  the  truth  of  the 
Information  thus  obtained.  We  think, 
for  these  reasons.  It  must  be  takpn  as  troe 
that  when  the  statement  was  made  the 
total  gross  assets  of  the  relator,  exclusive 
of  patent  rights,  (whose  value  was  ontle- 
termined,)  was  f  1,108,866;  that  Us  capital 
actually  paid  In  or  secured  to  be  paid  Is 
wna  $4,5(X»,000;  that  It  owed  1q  the  ahape 
ot  blUa  and  accounts  payable,  $440,.i(S, 
and  In  the  ahape  of  bonda,  92,250,000:  that 
the  asseaaed  value  of  ita  real  estate  paid 
for  by  It  was96dS,60U:  and  that  it  had  U- 
sued  92,250,0u0  of  ita  capital  atock  to 
Tbomaa  A.  Ediaon  in  payment  for  patent 
rights  owned  by  him  and  tranaferred  tn 
the  company  tor  that  conalderation.  Tlie 
qneation  la,  what  do  these  facts  prove  as 
to  the  uctoal  value  of  the  capital  ot  tbe 
relator?  It  had  no  surplns,  as  the  state- 
ment showed.  The  subject  of  assessment 
was  the  capital  ot  the  corporation.  Tin 
asseasment  must  by  law  beat  the  actual 
value  of  the  subject  assessed,  and.  when 
that  Is  known  and  ascertained,  do  other 
value  can  be  aubatltuted  fur  It.  126  N.  T. 
483,  at  page  448.  27  N.  E.  Rep.  818.  822.  i! 
facta  sufficient  were  disclosed  In  this  state- 
ment from  which  this  value  conld  he  ac- 
curately  dlacovered,  tbeae  tacts  most  be 
concluaiveon  the  question,  assnmlng  them 
to  have  been  suffieleatiy  proved  by  nneon- 
tradleted  evidence,  as  already  set  fortb,  and 
that  there  was  no  reason  wbirb  appearnl 
In  evidence  tor  disbelieving  tbem.  Under 
such  circumstances,  and  for  the  purpose  (rf 
an  assessment,  the  mai^et  price  of  the 
shares  ot  tbe  stock  into  which  the  capital  la 
divided  Is  not  material,  nor  the  amuunt  of 
tbe  dividends  which  may  have  been  paid 
by  tbe  company.  These  are  not  tbe  sub- 
jects ol  taxation  under  the  la  w  relating  to 
the  aaaeaament  of  corporatlona,  and  sacb 
facts  are  Immaterial  when  tbe  exact  data 
are  given  from  which  the  value  of  tbe  cap- 
ital can  be  accurately  awertalned.  in  the 
absence  ot  these  exact  data,  tbe  fac;^  joat 
stated,  aa  well  aa  others,  may  be  locked 
at  for  thepurposeof  obtaining  from  them, 
as  well  as  the  nature  ot  the  tacts  will  per- 
mit, what  is  the  value  of  the  capital  and 
surplus,  If  any  there  be.  Outside  of  its 
patents,  the  total  gross  assets  of  the  re- 
lator, as  abovestated.inclnded  all  Its  cap- 
ital. These  gross  aB8elM.lt  Is  thus  seen, 
did  not  equal  the  amount  ot  Its  Indebted- 
neaa,  (f 2,6go,.50ft,)  aaying  nothing  of  tbe 
deduction  to  bemadeon  accountof  tbeaiu 
sfsaed  value  of  Ita  real  estate,  ($698,500.) 
This  Indehtedneea  muat,  Inthe  nature  ot 
things,  be  taken  Into  consideration  In  ar- 
riving at  thn  vaine  of  the  capital  of  tbe  re- 
lator. And  when  it  Is  seen  that  the  in- 
debtedoesB  of  a  corporation  la  double  tbe 
amount  of  all  Its  aaaeta,  It  follows^  npoo 
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tta«  flyatem  adopted  by  tbft  state  for  the 
assessment  <a  corporations,  tbat  tbe  ac- 
tual valnu  ot  tbe  capital  of  ancb  a  corpo- 
ration Is  zero;  In  other  words,  capital  has 
no  raluefor  assessment  and  taxation.  If 
It  be  assnmed  tbat  tbe  portion  ot  tbe  cap- 
ital ot  tbe  relator  Invested  In  patents  la 
not  taxable,  tbecase  of  tbe  relator  la  clear- 
ly made  ont,  and  tbe  commissioners 
sboold  not  have  made  any  asaessnient 
whatever  against  It. 

The  relator  anserts  that  the  portion  of 
its  capital  invested  In  patents  la  not  tax- 
able. Tt  bases  such  claim  upon  two 
gruonds,— one  that  the  state  statute  does 
not  provide  for  such  assessment,  and  the 
other  that  patents  cannot  be  assessed  or 
taxed  by  or  under  state  authority.  We 
think  the  state  statute  reaches  tbe  casA 
of  patents  where  held  by  corporations.  If 
such  patents  are  not  otherwise  exempt 
from  taxation.  In  defining  tbe  terms 
"personal  eatate**  and  "pnrsonal  prop* 
erty."  as  nsed  In  the  cbapter  on  taxation* 
(chapter  18  of  the  first  part  of  the  Revised 
Statatea.)  It  Is  said  that  snch  terras  sball 
Include,  among  other  things,  "such  por^ 
tlon  of  the  capital  of  Incorporated  com- 
panies, liable  to  taxation  on  tbeir  capital, 
as  shall  not  be  invested  In  rsal  estate." 
1  Rev.  St.  p.  ass.  S  9.  Thta  would  cover 
the  case  of  any  portion  of  the  capital  of  a 
corporation  which  was  Invested  In  pat- 
ents. The  claim  for  exemption  must  be 
founded  upon  the  second  ground  above 
stated,  viz.  tbat  patents  cannot  be  taxed 
by  ur  under  ntate  authority.  A  tax  upon 
tbe  actoal  value  ot  the  capital  ot  a  corpo- 
ration Is  a  tax  upon  the  property  In  which 
sncb  capital  may  be  Inveated.and  It  any  ot 
Bocb  property  la  exempt  from  taxation 
tba  value  thereof  mast  be  excepted  from 
any  assessment  of  the  capital.  People  r. 
Commissioners  of  Taxes,  2S  N.  Y.  192,  per 
Denio,  J.,  at  page  196;  People  v.  Commis- 
sioners of  Taxm,  2  Black,  ft2n.  «2U;  Bank 
Tax  Case.  2  Wall.  200;  Van  Allen  v.  As- 
aeasors,  S  WaU,  67S.  Tbe  assessment  ot 
tbe  sbares  Innatlonal  banks  against  tbe 
Indlvidnal  owners,  where  tbe  capital  of 
such  banks  bad  been  invested  In  bonds  of 
the  United  States,  was  sustained  under 
tbe  act  of  congress,  for  tbe  reason  that 
tbe  sbareboiders  were  not  tbe  owners  of 
the  bonds,  but  tbe  eurporation  was,  and 
tbe  corporation  was  But  taxed  by  reason 
of  an  assessment  upon  its  shareholders. 
Van  Allen  v.  Assessors,  8  Wall.  C7S.  This 
quest-lon  as  to  the  validity  ot  tbe  taxa- 
tion by  or  under  state  authority  of  pat- 
ents issued  by  the  United  States  for  new 
and  asefni  inventions  is  a  most  Important 
one.  We  do  not  tblnk  It  necessary  to  de- 
cide it  In  tbls  ease,  for  tbe  reason  that  we 
regard  tbe  assesHment  as  clearly  errone- 
ous, eren  upon  tlie  assumption  that  the 
patents  are  taxable.  The  statement  ot 
the  treasurer  shows  that  tbe  patents,  as- 
suming them  to  be  of  the  par  value  of  (he 
stock  which  wan  Issned  In  payment  for 
tbero,  vis.  ^,250,000,  would  make  the  total 
assets  ot  tbe  relator  over  93,S.'V,865.  The 
Indebtednssa  amonnted  to  f  :i,690,60S,  and 
the  assessed- value  ot  tbe  real  estate  to 
tbe  further  sum  at  f69S,500.  or  a  total 
amoontol  98,389,003.  which  Is  over  fSO,- 
000  more  than  the  total  assets  of  tbe  r»- 


latoMnelndIng  ttie  patents.  This  clearly 
shows  that  an  aaseesment  of  91,000,000 
upon  the  capital  of  tbe  relator  must  be 
the  resnlt  of  an  erroneous  process  (or  ar- 
riving at  the  value  of  its  aaaeiMable  prop- 
erty. 

It  Is  said,  however,  tbat  aa  tbe  treasurer 
stated  in  bis  verified  statement  that  in  es- 
timating the  assets  he  had  adopted,  so  far 
as  applicable,  the  valuation  established 
by  the  tax  commissioners,  tbe  rest  of  tbe 
valuation  must  te  thst  of  the  treasurer, 
and  that  tbe  "due  inquiry''  made  by  the 
d^ndanta  simply  reanlted  In  a  difference 
of  opinion  as  to  tbe  values  between  the 
treasurer  ol  the  relator  and  the  assessing 
officers,  and  tbe  latter  are  the  persons  to 
make  the  assessment.  I  have  already  al- 
luded to  the  position  of  the  defendants  as 
to  their  having  made*'dne  inqniry, "  and 
we  must,  for  the  purpose  here  In  contrri- 
versy,  assume  tbat  the  value  of  tbe  assets, 
exclusive  <rf  tbe  patents,  was  as  stated  by 
tbe  treasurer.  Aa  to  the  value  of  thn  pat- 
ents. It  Is  not  stated  In  so  many  words 
what  such  valne  was.  It  Is,  however, 
stated  that  stock  to  the  amount  of  f 2,250, 
000  was  lasued  In  payment  for  tbe  patdats. 
It  Is  also  stated  that  their  validity  was 
in  litigation,  and  not  yet  decided,  and  the 
valne  ot  the  stock  ot  the  relator  depwuded 
largely  upon  the  value  of  tbe  patents* 
which  constltnted  toa  great  extent  its  as- 
sets, ontslde  ol  the  real  estate  and  con- 
ductors. Upon  these  facts,  I  think,  while 
It  may  be  said  tbe  valne  of  the  patents 
was  to  a  certain  extent  undetermined  and 
contingent,  there  was  nothing  whatever 
npon  wbteta  to  base  a  finding  tbat  their 
valne  was  over  a  million  dollars  beyond 
tbe  psr  value  of  tbe  stock  given  in  pay- 
ment for  them.  This  would  hSTe  to  be  de- 
cided In  order  to  nphold  the  assessment. 
If  we  are  to  take  the  value  of  tbe  other  as* 
sets  as  stated  by  the  treasurer.  The 
sworn  statement  tends  strongly  to  the 
view  that  tbe  patents,  under  tbe  existing 
circumstances,  were  not  of -a  greatervaloe 
than  the  par  of  the  stock  Issued  for  tbem. 
and  they  should  not  be  assessed  at  more 
thun  that.  We  might  almost  take  judi- 
cial notice  tbat  tbe  par  value  of  stock 
issued  by  a  corporation  in  payment  for 
patents  to  be  transferred  to  and  used  by 
U  Is  nerar  less  than  the  real  value  of  such 
patents  under  highly  favorable  Tiews 
thereof.  The  fact  that  stock  of  the  par 
valne  of  92,250,000  had  been  Issned  for  the 
patents  In  question  Is  qnlte  strong  evi- 
dence that  they  were  nut  In  reality  worth 
more  than  the  parvalne  of  the  stock  so  is- 
sued. The  fact  tbat  tbeIr  validity  was  In 
dispute  adds  force  to  thecorrectnessof  tbe 
conclusion.  At  any  rate,  the  commlsRlon- 
ers  had  tbe  opportunity  of  exnmining  the 
officer  on  oath,  and  they  availed  tbera- 
selvfs  of  the  name,  and  auked  all  tbe  ques- 
tions they  dexirfld  to,  and  they  were  all 
answered ;  and  if  tbey  failed  to  ask  as  tn 
the  exact  value  of  the  patents  they  ought 
not  to  be  beard  to  complain,  so  long  as 
the  facta  actually  proved  by  tbe  relator 
In  regard  to  them  were  sufficient  to  Justify 
no  other  Inference  than  tbat  the  value  was 
certainly  not  In  excess  of  the  par  value  of 
the  stock  Issued  In  payment  for  them. 

Tbe  aasessment  actnally  made  taas,  In 
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oor  opinion,  no  ^Tldeace  to  eapport  It. 
Dpon  no  view  of  the  facts  actually  prored, 
and  wblcli  are  wholly  uncontradicted, 
nnd  whlcli  there  le  ooreasun  to  dlabeUeva, 
■o  far  M  there  is  any  evidence,  can  the  as- 
eeBsment  beaostalned ;  and  It  it  plain  that 
either  some  radieally  erroneouB  theory  for 
an  aaeeaBment  baa  been  adopted  by  the 
eommlsalonera,  or  that  tbelr  decialnn  la 
wholly  without  eridencu  to  aapport  It. 
and  that  their  action  baa  reaalted  In  an 
aeseaament  which  le  lileKal.  and  cannot  be 
eastained  In  onr  rlew  uf  the  law.  lothta 
eaae  we  are  not  differing  wltb  the  ua- 
eeaaora  upon  a  mere  qneatlon  of  valnea. 
The  evidence  Is  snch  as  to  show  that  there 
la  no  baala  for  the  aaeesament  If  the  awom 
statement  of  the  treasurer  be  accepted, 
and,  nnder  the  clrcomataneee,  we  tblnk  It 
appears  that  U  eboald  have  been.  Onr 
derlsloD  In  no  way  offers  any  Improper 
laclUtlea  for  the  eacape  of  corporations 
from  proper  aasessment  and  taxation.  If 
the  defendunts  herein  had  Information 
which  warranted  an  assedsment  such  aa 
they  made,  notwithstanding  the  eworn 
Btatemeot.theyshould  have  returned  that 
Information,  and  thus  have  shown  to  the 
conrt  what  It  was  upon  which  they  acted 
In  making  the  aaseBument  they  did.  lithe 
statements  given  under  oath  by  the  ap- 
plicants are  not  snfflclent  in  detail  or 
otherwise,  then  more  qneatlons  may  be 
asked,  and  the  examluatlun  continued  to 
the  satisfaction  of  the  commlsslonere.  If 
they  have  any  fair  reaeon  or  fcronnd  for 
disbelieving  the  a  worn  statements,  they 
are  not  bound  by  them.  Bnt  they  cannot 
capriciously  reject  or  disregard  them,  and 
asaeaa  In  total  doflance  of  the  facta  thna 
sworn  to.    Without  passing  upon  the 

aueetloQ  whether  patents  Issued  by  the 
nlted  States,  as  above  described,  are 
taxable  or  not,  but  In  tbls  case  assuming 
thay  are  taxable,  we  tblnk  Che  asaesament 
In  question  Is  Illegal,  and  mast  be  set 
aside,  and  to  that  end  the  orders  of  tba 
general  and  apeclal  terms  must  be  r»- 
veraed.  We  think  we  oasht  not  tu  allow 
costs  In  Much  cases,  because  the  defendants 
are  public  officers  acting  In  the  bona  flde 
discbarge  of  their  dutlPB.  and  tbey  sbonld 
be  protected  In  aueh  discharge  from  any 
fear  of  costs  eonaequeot  upon  an  honest 
mtatake.  All  conenr.  Order  reveraed. 


a3»  N.  T.  M) 

PBOPLB  ex  rel.  DTTBANT  LAND  IMP. 

CO.  T.  JBROLOMAN.  Jnatlee. 
(Court  of  Appeals  of  New  York.   Oct  3, 1888.) 

MA.VOAMUB  TO  COimTS— DlflOBSTIOS. 

Plaiatlfl  la  •tunmary  proceedlngB,  tuiT- 
Ing  znen  a  stlpnlation  In  order  to  a  8pee<^ 
hearaig  of  Its  appeal,  obtained  a  rerersaL 
When  the  case  was  again  set  down  before 
the  justice,  plaintiff  moved  to  aet  aside  the 
stipulation,  on  the  ground  that  the  amwdment 
of  1893  to  Code  OvU  Proc  t  1310.  ata^ng 
aach  proceedings  pending  appeal,  aptdled  to  the 
case,  which  motion  was  granted.  Beld,  that 
the  snpreme  court  could  properly  refuse  plain- 
tiff a  mandamus  to  the  jnstice  to  proceed  with 
the  case,  asked  on  the  ground  that  Ha  statute 
was  not  retroactive,  ana  so  did  not  i^y. 


Appeal  from  aopreme 
term,  flrat  department. 


eoart,  jceneral 


Application  by  the  people  on  the  rela- 
tion of  the  Durant  Land  Improvement 
Company  for  mandamns  to  John  Jerolo- 
man,  aa  Justice  ol  the  district  conn  la  tb« 
city  of  New  fork  for  the  eighth  Judicial 
district,  tn  proceed  with  a  cauee  peodlocc 
before  said  court.  From  an  order  of  the 
general  term  (23  N.  X.  Supp.  612)  revens- 
Ing  an  order  of  the  special  term  granttnie 
a  peremptory  writ  of  mandamae^  rdator 
appeals.  Affirmed. 

Charles  J.  Hardy  an  j  Esek  Cowen.  for 
appellant,  Henry  B.  Twombly  and  Wil- 
liam B.  Putney,  for  respondent. 

PECKHAM.  J.  A  mandamus  Is  only 
granted  In  the  sound  dlscretlun  of  tbe 
court.  This  dlBcretlon  la  not,  of  cuorse. 
a  caprldoua  or  arbitrary  exercise  of  the 
power  of  tbe  conrt  to  refose  relief  even  in 
a  proper  case.  Where,  bowever.  It  ap- 
pears that  with  reference  to  thevery  qnea- 
tlon at  Issue  tbe  conduct  of  the  party  ap- 
plying tor  tbe  writ  baa  been  sach  aa  to 
render  It  Inequitable  to  grant  blm  relief  by 
mandamus,  the  court  may,  In  tbe  exer- 
cise of  this  discretion,  refuse  tbe  writ. 
People  ex  rel.  Wood  r.  Board  of  Asaeaa- 
ors,  1S7  N.  T.  201,  83  N.  £.  Rep.  146,  and 
cases  cited.  We  think  there  are  facts 
Bufficlent  In  this  case  to  Justify  the  court 
In  refuslnfi  a  mandamus  as  matter  of  dis- 
cretion. The  relator  gave  a  atlpulatlon 
In  order  to  have  Its  appeal  In  tbe  anm- 
mary  proceeding  heard  at  an  early  mo- 
ment. That  atlpulatloa  gave  rights  to 
and  Imposed  obllgatlona  upon  the  land- 
lord which  did  not  before  exist.  By  rea- 
eon of  Its  execution  the  landlord  obtained 
what  It  Bought  In  tbe  ahape  of  an  early 
determination  of  Ita  appeal.  Having  ob- 
tained a  reveraal  of  tba  order  appealed 
from,  tbeproceeding  to  remove  the  tenant 
waa  again  set  down  before  tbe  defendant 
aa  Justice,  and  when  It  came  op  the 
amendment  of  1808  to  section  1810  of  tbe 
Code  of  Civil  Procedure  was  referred  to 
by  connsel  for  tbe  tenant,  and  the  de- 
fendant re  fa  Bed  to  proceed.  The  landlord 
then  Bought  the  aldof  theconrttorelleveit 
from  ItR  atlpulatlon,  and  In  Ite  moving 
papers  aeelgned  as  a  ground  therefor  tbat 
tbe  amradment  In  qneatlon  had  atayed 
tbe  proceedings  to  remove,  and  Ita  conu* 
sel  ni^d  the  same  reason  on  the  argu- 
ment of  the  motion.  The  court  took  tba 
same  view  aa  the  rounael,  and  therefore 
vacated  the  stipulation.  Having  tbua  ac- 
complished tbe  vacatur  ol  the  stipulation 
upon  the  ground  that  tbe  amendment  ap- 
plied to  the  case  In  hand,  the  landlora 
tbeii  and  on  tbe  same  day  asked  tbe  an- 
preme  court  for  a  mandamus  to  compel 
the  defendant  to  proceed  with  tbe  trial  of 
tbe  summary  proceedlnga,  on  tbe  ground 
tbat  the  amendment  waa  not  retroactive 
In  ita  effect,  and  tbat  It  did  not,  therefore, 
apply  to  the  present  proreadlna;.  We 
think  the  conrt  below  might  wen  bare  re- 
fused the  writ  upon  the  ground  tbat  tbe 
landlord  was  not  In  a  position  to  aak  for 
a  mandamus,  even  thongb  tbe  court  weru 
of  opinion  the  statute  did  not  apply  to 
proceedings  pending  when  It  was  passed. 
Upon  tbe  assumption  titat  It  did  apply, 
the  landlord  bad  got  rid  of  what  It  nw 
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ffarded  as  a  rexattona  attpolattbn,'  and 
tbera  la  nothing  Inequitable  In  tbe  eonrt 
Baj-lng  that  tbe  landlord  shall  not  be 
thereafter  heard  when  asking  rellel  on  tbe 
arroond  that  the  act  did  not  apply.  Tbe 
order  ol  the  genera!  term  of  tbe  snpreme 
court  does  not  stute  upon  what  ground 
the  decision  Is  based,  and  the  writ  may 
have  been  refused  as  a  matter  of  dlsere- 
tAon.  We  do  not  look  Into  the  opinion  for 
tbe  grounds  upon  which  the  coait  pro- 
ceeds In  sncb  cases.  We  could  not  review 
the  exercise  of  discretion  by  the  court  be- 
low unless  there  were  a  clear  abuse  of  It, 
which  cannot  be  clatnied  here.  Wltbunt 
-deciding  whether  the  amendment  In  qnes- 
tloQ  did  or  did  not  apply  to  the  proceed- 
lugs  then  pending,  we  are  of  tbe  opinion 
tbat  the  order  mast  be  affirmed,  wltb 
■coats,  for  tbe  reasons  above  stated.  All 
■conenr.  Order  affirmed. 


(139  N.  T.  6) 

spBm  v.  orrr  op  bbooeltn. 

<Comt  of  Appeals  of  New  Ycwk.  Oct  3. 18830 

Mui?ICtPAL  COBPOBATIOKS  —  FIRBWOBE8  DI8FUT 
— NUISANCB. 

1.  A  lar^  display  of  fireworks,  inclading 
hesTily-cbarged  ezploBiTea,  hdd  at  the  junction 
of  two  narrow  and  completeiy  built  streets  of 
a  large  d^,  and  managed  b^  private  pawns 
under  no  official  responsibilitTi  is  an  unreasona- 
ble and  dangerous  use  of  the  streets,  and  a 
pnUic  nuisance.    19  N.  T£.  Sapp.  665,  affirmed. 

2.  Wbile  a  display  of  fireworks  in  a  city 
street  may  be  In  fact  a  Dnisance,  the  dty  can- 
not relieve  Its^  of  liability  for  damages 
caused  such  a  dlsiday,  licensed  by  the  may- 
or under  the  authority  of  an  ordinance,  on  the 
sroond  that  the  ordinance  Is  ultra  vires,  since 
the  conndl,  admittedly,  has  regnlatlnc  powers 
in  the  premises. 

Appeal  from  cltyconrt  of  Brooklyn,gen* 
«ral  term. 

Action  by  S.  Fleet  Spelr  agalnat  the  dty 
of  Brooklyn  for  damagea  for  the  setting 
Are  to  plalntitt'a  boose  by  fireworks. 
From  a  Jndgment  of  tbe  general  term  (19 
K.  l.Snpp.  666)  affirming  a  Jndgment  of 
tbe  special  term  (IS  M.  T.  Sopp.  170)  In 
favor  of  platnttll,  defendant  appeals.  Af- 
firmed. 

Tbe  tacts  appear  In  the  following  state- 
ment by  ANDREWS,  C.  J.: 

One  Amantrano  obtained  a  permit  from 
the  mayor's  office,  Brooklyn,  for  the  dis- 
charge uf  fireworks  at  the  corner  of  Mon* 
tagae  and  Clinton  streets,  adjacent  to 
tbe  Academy  of  Mnslc  in  tbat  city,  which 
permit  recited  that  it  was  granted  under 
chapter  3,  art.  S.  §  2,  of  the  city  ordlnuncee. 
Under  this  permit,  on  the  night  of  Novem- 
ber 1,  there  was  a  display  of  fire- 
worka,  eonslstlngof  rockets,  snells,  bombs, 
balloons,  and  colored  fire,  conducted  by 
one  Bldwelt,  (who  had  been  employed  by 
Amantrano,)  in  tbe  atreeta  at  the  place 
mentioned,  ou  the  occasion  of  a  political 
meeting.  A  copy  of  tbe  permit  was  sent 
from  tbe  mayor's  office  to  tbe  chief  ot  po* 
lice,  (as  was  the  custom  when  such  per- 
mits were  granted,)  and  in  conseqnence 
ot  tbe  permit  the  police  did  not  Interfere 
wltb  the  display.  The  display  was  exten- 
sive, and  the  ntcketa  need  were  large  and 
powerful,  Dnring  the  display  one  of  (be 


rockets  entwed  tbe  widdow  of  plaintiff's 
house,  wltbla  60  or  80  feet  from  tbe  point 
where  It  was  discharged,  setting  fire  to 
the  bouse,  and  occasioning  thedamage  for 
which  the  action  was  brought.  It  had 
been  enstomary  for  the  mayor  to  grant 
similar  permits  for  the  discharge  ot  fire- 
works In  the  streets  on  occasions  of  polit- 
ical meetings,  under  tbe  assumed  anthori- 
ty  of  the  ordinance  referred  to.  The  city 
ordinances  relative  to  fireworks  are  as  toV 
lows,  (chapter  S,  art,  4,  §  3:)  "No  person 
shall  fire  or  discbarge  any  cannon,  gun, 
pistol,  fowling  pitM:e  or  firearm  of  any  de- 
scription, or  store  or  sell  or  offer  to  sell, 
explode  or  set  off  any  firecracker,  rocket, 
sqnlb  or  combustible  fireworks  of  any  de- 
scription, witbln  the  city  limits:  prorldetl, 
tbat  nothing  In  this  section  contained 
shall  be  construed  to  extend  to  any  fire* 
works  exhibited  by  order  of  the  common 
council,  or  by  any  exhibitor  who  shall  be 
a*itliorlsf>d  bya  permit  from  the  mayor  to 
exhibit  tbe  same  tor  public  amusement, 
under  a  penalty  ot  twenty-flve  dollars  for 
each  and  every  oftenae."  Chapter  3,  art.  5, 
S  14:  "The  use  of  fireworks  ot  all  descrip- 
tions Is  prohibited  within  thf<  city  limits,  ex- 
cepton  the  whole  uf  the  fonrtb  day  of  July 
In  ench  and  erery  year:  proT)de<I,  bow- 
ever,  tbat  this  section  shall  not  apply  to 
such  public  displays  as  may  be  autborlzed 
by  tbe  city  antborltles,  or  such  private  dis- 
plays as  may  be  allowed  nnder  permit 
from  tbe  mayor  granted  for  sncb  pnrpnse; 
and  any  person  violating  any  ot  the  pro- 
visions ot  this  section  shall  furteit  and  pay 
a  snm  not  exceeding  five  dollars  tor  each 
and  every  ench  offense."  Farther  tacts 
are  stated  in  tbe  opinion. 

Almet  F.  Jioiks,  for  appellant.  Wm.  0. 
Oe  Witt,  for  respondent. 

ANDREWS.  C.  J.  Tbe  finding  of  the 
trial  Jndge  that  the  use  of  the  street  for 
the  discharge  of  fireworks  constituted  a 
public  nuisance  is  amply  Justified,  In  view 
of  tbe  elreamstan(»8.  It  has  been  decided 
in  some  cases  tbat  the  discharge  of  flrs- 
works  In  the  streets  of  a  city  or  village  Is 
a  nnlsance  per  se,  and  subjects  persons  en- 
gaged In  the  transaction  to  responsibility 
for  any  Injury  to  person  or  property  r&- 
salting  therefrom.  Jenne  v.  Sutton,  48  N. 
J.  Law,  267;  Conklln  t.  Thompson,  29 
Barb.  218.  It  may  be  doubted  whether 
the  doctrine,  tn  its  full  breadth,  can  be 
maintained.  The  practice  of  making  the 
display  of  fireworks  a  part  of  tbe  enter- 
tainment fumlsbeil  by  municipalities  on 
occasions  of  the  celebration  of  holidays  or 
tbe  commemoration  of  Important  public 
events  is  almost  universal  In  cities  and  vil- 
lages; and  we  are  not  prepared  to  say 
that  tbis  may  not  be  done,  and  tbat 
streets  and  public  places  may  not  be  need 
for  this  purpose,  under  the  luperviston  of 
municipal  authorities.— due  care  being 
used  both  as  to  the  place  selected,  and  in 
tbe  managfment  of  the  display,— without 
subjectlnsc  tbe  municipality  to  the  charge 
of  sanctioning  a  nuisance,  and  the  respon- 
sibility ol  wrongdoers.  But  the  eirenm- 
stances  in  the  present  case  do  not  take 
the  transaction  in  queetlun  oat  of  tbe  cat- 
egory of  nnisanees,  or  relieve  the  partiw 
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who  coDducted  or  promoted  the  affair 
from  liability  for  the  Injury  occasioned. 
The  dtecharge  of  fireworks  In  a  city  nnder 
any  circumHtances  Is  attenclnd  with  dan- 
ger. In  the  preeent  case  the  danger  was 
grreatly  enhanced  by  the  location.  It  was 
nt  the  Junction  of  two  narrow  streets  of  a 
large  city,  eompletiily  built  upon,  and 
where  any  misadventure  In  maoaglnK  the 
discharge  would  be  likely  to  result  in  In- 
jury to  persons  or  property.  The  display 
was  of  considerable  magnitmle,  and  the 
explosives,  especially  the  rockets,  were 
beavUy  charged,  and,  when  exploded, 
were  carried  with  Immense  velocity.  It 
was  managed  by  private  persons  under  no 
official  responsibility,  and  no  municipal 
or  public  interest  was  concerned.  Under 
the  circumstances.  In  view  of  the  place, 
the  danger  Involved,  and  the  occaelon,  the 
tranpactlun  was  an  nnreaeonable,  unwar- 
ranted^and  nnlawfol  use  of  the  streetB,ex- 
poslug  persons  and  property  to  Injury, 
and  was  properly  fonnd  to  constitute  a 
public  nuisance. 

The  Judgment  below  adjudges  that  the 
dtyoT  Brooklyn  is  liable  fortbe  Injury  suh- 
talned  by  the  plaintiff, and  this  is  the  only 
quetstiun  in  tlie  case.  That  a  municipal 
corporation  may  commit  an  actionable 
wrong,  and  become  liable  for  a  tort,  Is 
now  beyond  dispute.  If  the  city  directed 
or  authorized  the  discharge  of  the  fire- 
works which  resulted  in  the  Injury  com- 
plained of.  It  Is,  we  think,  liable.  The  In- 
quiry la  whether  the  city  of  Brooklyn  did 
anythlog  which,  as  to  this  plalotitf,  placed 
it  In  the  attitude  of  a  principal,  In  carry- 
ing on  the  display.  The  mayor  of  the 
city.  Its  chief  executive  officer,  expressly 
authorised  It,  assuming  to  act.  In  so  do- 
ing, dnder  an  ordinance  of  the  common 
council.  In  so  dolus,  and  In  conatrulng 
the  ordinance  as  authorising  him  to  grant 
a  permit  to  private  persons  to  use  the 
public  streets  for  the  discharge  of  fire- 
works, he  was  following  the  practice 
which  had  long  prevailed;  and,  so  far  as 
appears,  no  question  had  been  raised  that 
such  permits  were  within  the  ordinance. 
The  permit,  when  given  and  eommunlcat- 
ed  to  the  police,  was  understood  as  pre- 
venting any  police  Interference  with  the 
act  permitted,  and  It  bad  that  effect  In 
the  case  In  question.  The  city  bad  power 
to  prohibit  orregulate  the  nseof  fireworks 
within  the  city,  and  to  enact  ordinances 
upon  the  subject.  The  ordinances  passed 
were  not  ultra  vires,  in  the  sense  that  It 
was  not  within  the  power  or  authority  of 
the  corporation  to  act  In  reference  to  the 
subject  under  any  circumstances.  See 
Dili.  Mnn.  Corp.  5  968  at  seq.  It  Is  tbe  set- 
tled doctrine  of  tbe  courts  that  •  munici- 
pality Is  not  bound  merely  by  the  assent 
of  Its  executive  officers  to  wrousful  acts 
of  third  persons,  nor  could  the  mavor 
hind  the  city  by  a  permit,  for  tbe  grant- 
ing if  which  he  hud  no  color  of  authority 
from  tbe  common  council,  nod  which  was 
not  within  the  general  scope  of  his  au- 
thority. Tbayer  v.  City  ol  Boston.  19 
Pick.  611.  If  tbe  permit  was  In  fact  an- 
thorlied  by  tbe  ordinance,  the  city  would, 
as  we  conceive,  be  liable,  although  the 
particular  act  anthorised  was  wrongful. 
For  a  mistake  In  tbeexerclse  ot  Its  powers. 


or  by  acting  in  excess  ot  Its  powers,  Dpon 

a  Rubject  within  Its  Jurisdiction,  whereby 
third  persons  sustain  an  Injury,  there 
seems  to  be  no  reason.  In  justice,  which 
should  deny  the  injured  party  reparation. 
The  common  council  is  the  governlDK 
body.  It  represents  the  corporation,  and 
Us  acts  are  the  acts  of  the  corporation, 
when  they  relate  to  subjects  over  which 
the  corporation  has  Jurisdiction.  It  is 
true  that  tbe  power  to  paxs  ordinances 
and  to  regulate  the  use  of  fireworks  did 
not  embrace  apower  to  authorlseor legal- 
ize nuisances.  But,  If  tbe  ordinance  tran- 
scended the  power  of  the  common  coancll 
In  this  respect,  the  mltKOnstractlou  of  the 
common  council  of  the  extent  ot  its  pow- 
ers In  dealing  with  tbe  subject,  wbirb  was 
concededly  within  its  power  ol  regulation, 
does  not,  we  think,  within  any  just  vlevr 
of  municipal  exemption  from  the  conse- 
quencesof  onauthorlzed  and  wrongful  acts 
ot  tbe  governing  body,  exempt  the  city 
from  liability.  See  Cohen  v.  Mayor,  113 
N.  y.  532.  21  N.  E.  Rep.  700.  But  It  Is 
claimed  that  the  ordinance  did  not,  by  Ita 
true  construction,  autnoriie  tbe  mayor 
to  grant  permits  to  use  tbe  streets  for  the 
discharge  ot  llreworks.  The  contention  Is 
that  there  Is  an  implied  limitation  that 
tbe  permit  should  extend  only  to  proper 
and  suitable  places  other  than  the  public 
streets.  But  there  Is  no  such  limitation. 
In  terms,  In  the  ordinances,  and  the  streets 
are  not  excepted  from  the  power  granted ; 
and  the  case  shows  that  the  ordinance 
has  been  acted  apon  for  many  years,  and 
-has  never  befn  construed  as  now  claimed. 
We  are  not  prepared  to  say  that  the  legal 
coustroctlon  of  the  ordinance  Is  not  that 
which  is  now  claimed  by  the  connsel  for 
the  city,  or  that  there  is  nut  to  be  read  in- 
to It  the  limitation  claimed.  But  the  or- 
dinance Is  at  least  Indefinite  and  ambigu- 
ous. It  might  well  be  construed  by  lay- 
men aa  it  has  been  construed  by  the  exec- 
utive officers  of  tbe  city.  The  ordinance 
was  In  fact  the  renson  for  tbe  granting  of 
tbe  penult  in  this  ease.  We  think  tbftt. 
as  to  the  plaintiff,  who  has  suffered  tbe 
injury,  tbe  city  Is  bound  by  the  constrn^ 
tlon  ol  the  ordinance  placed  upon  It  by 
the  mayor,  which  was  not  only  possible, 
but  plausible,  and  upon  which,  for  years, 
tbR  mayor  had  acted.  We  think  tbe 
judgment  Is  sustalnablfs  and  It  sbunld 
therefore  lie  afflrmed.  All  concnr. 

(U>  N.  T.  320) 

SAXTON     NBW  TOBK  EL.  B.  GO.  et  at 

(Court  of  Appeals  of  New  Torfc.  Oct  S.  1893.) 

Elbtjltbd  Railroads— Da  HAOE8  to  Asuttino 
Lots— Ben  KPIT8. 

1.  In  an  action  for  damages  t»  abutting 
property  by  the  constrnction  and  maintenance 
of  an  elevated  railway,  it  is  error  to  refuse  to 
find  that  the  easements  interfered  with,  aside 
from  conBeqnend&l  damages  to  the  premises, 
have  In  themaelvea  only  a  Dominal  value,  as 
benefits  can  onir  go  to  reduce  cmiaequentia] 
damages.  Bookman  v.  Railroad  Co.,  38  N.  B. 
Rep.  m  137  N.  Y.  302,  followed. 

2.  In  estimating  boiriits  resulting  from 
the  construction  and  maintenance  of  an  ele- 
vated railway,  not  only  those  peculiar  to  the 
premises,  but  also  those  shared  with  nd^hoi^ 
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Inc  propertTt  nhoold  be  consldertd.  Sntro  t. 
K^lfoar(X,  33  N.  S.  Rep-  834. 187  N.  T.  002. 
followed. 

Appeal  from  supreme  court,  general 
'term,  flmt  departmRut. 

Actiou  by  James  BaxtoD  agatnet  the 
New  York  Elevated  Ballroad  Company 
xnA  the  Manhattan  Hallway  Company 
fur  an  injunction,  and  tor  damagea  to  real 
property.  From  a  Judf^ment  ot  tbe  gen- 
eral  term  (10  N.  Y.  Hupp.  746)  afftrmlng  a 
ludfvmentfnr  plalatin  entered  on  the  re- 

gort  of  Qrover  OlHveland,  Eaq.,  referee,  de- 
tntlantB  appeal.  Beverued. 

Davlw  &  Rapalln,  (Jallen  T.  Davlea  and 
Bralnard  Tullea,  of  cnaneel,)  for  appel- 
lants. Peckham  &  Tyler,  (E.  W.  Tyler,  of 
counsel,)  tor  reepondent. 

PER  CURIAM.  It  ig  tmposelble  to  dla- 
tlnKuibh  In  many  material  matters  the 
errors  appearing  In  this  case  and  In  the 
case  oT  Bookman  against  the  same  de- 
fendants, decided  by  this  conrt.  and  re- 
ported In  187  N.  Y.  802.  and  88  N.  £.  Rep. 
Sd8.  We  have  looked  at  the  orlcrinal  rec- 
ord on  file  Id  tbeclerk*s  offlee  in  that  case. 
Tbe  court  there  found  the  fact  of  Injuries 
resulting  to  plalntlB'B  property  by  rea- 
aoD  of  the  bulldlngand  maintenance  nf  the 
road,  and  over  and  above  any  benefit  re- 
■ulting  from  It  and  pccDltar  tn  tbe  prem- 
ises. Theconrt  bad  been  reqaested  by  tbe 
defendants*  counsel  In  tliut  case  to  find 
that  the  benefits  resultlog  from  tbe  road 
and  pecnllar  to  tbe  premises  should  be  set 
off,  ADd  tbe  court  granted  the  request  and 
so  found ;  and  It  also  found  there  were  no 
benefits  perullar  to  such  premises.  It  re- 
fused to  find  that  the  easements  taken  or 
affected,  aside  from  any  consequential 
damages  to  the  premises  from  tbe  taking 
of  such  easements,  bad  In  themselves  only 
a  nominal  value.  The  same  request  was 
made  In  this  case,  aud  the  same  refusal 
followed.  In  this  case  another  request 
was  granted,  and  tbe  fact  found  that  the 
only  property  rights  taken  were  ease- 
ments of  light,  air,  and  access  In  and  over 
the  street,  while  in  the  Bookman  Case 
tbe  request  was  retused.  We  cannot, 
however,  see  that  this  one  difference  In 
the  two  records  is  enough  to  call  for  a 
different  result  when  a  perusal  shows  so 
many  material  points  in  which  they  are 
precisely  similar.  There  are  many  Iden- 
tical and  material  errors  In  the  two  rec- 
ords, and  tbe  Judgments  In  both  should 
be  the  same.  In  Sixth  Ave.  R.  Co.  v.  Met- 
ropolitan El.  Ry.  Co.,  (lately  decided,) 
84  N.  E.  Rep.  4ro,  we  held  that,  where  It 
was  apparent  the  court  had  adopted  the 
true  rule  of  damages,  an  error  of  an  ab- 
atraet  nature  In  tbe  descilptlon  of  the 
Injury  sustained  would  not  be  ground  for 
a  reversal.  The  referee  in  this  case,  like 
tbe  court  In  the  Boukman  Case,  has  con- 
fined his  consideration  of  benefits  to  those 
which  were  peculiar  to  the  premises  In 

Suestlon.  This  we  have  held  is  error, 
otro  Case.  187  N.  T.  692,  SS  N.  E.  Rep.  384. 
And  the  request  made  to  tbe  referee  In 
this  case  regarding  benefits  peculiar  to 
the  premises  should  not  prevent  our  cou- 
sideration  of  the  exception  taken  to  the 
rale  its  adopted,  any  more  tban  did  tbe 


same  kind  of  a  request  made  defend- 
ants In  the  Bookman  Case.  It  was  In 

neither  a  request  to  the  referee  to  adopt 
that  theory  as  tbe  true  one  in  regard  to 
damages,  but  It  was  placed  among  a 
nnmber  of  other  requests,  and  so  worded 
as  to  show  that  the  defendants'  claim 
was  that  at  least  and  at  all  events  special 
benefits  should  be  deducted.  There  was 
a  plain  exception  to  tbe  finding  which 
confined  tbe  rule  to  peenllar  benefits.  At 
any  rate,  there  is  no  distinction  which 
can  fairly  be  taken  between  the  two  cases, 
and  the  same  Judgment  should  prevail  In 
each  BO  faras  this  court  Isconcemed.  Tbe 
Judgment  must  therefore  be  reversed,  aud 
a  new  trial  granted,  costs  to  abide  the 
event.  All  concur. 


(139  N.  T.  1) 

TBIPLBR  V.  MAYOR,  ETC.,  OF  GITY  OF 

NEW  YORK. 
(Gotut  Of  Appeals  of  New  York.  Oct  8, 189a) 

MDHICIPAL  ASSBBflMBXTB— KbCOVEKT  OF  FaTHSNT. 

Where  a  lot  owner  seeks  to  recover  tbe 
paymeut  of  an  assessment  in  fact  void,  but 
apparently  a  Hen  on  his  lot,  the  burden  bdng 
on  him  to  prove  that  when  he  paid  he  did  ntK 
know  that  the  aBsesBmeat  was  void,  the  siiffi- 
elency  of  his  proof  U  a  question  for  the  Jury. 
Earl  and  Gray,  JJ.,  diaaentlog. 

Appeal  from  supreme  coort.  general 
term,  Qrat  deportment. 

Action  by  Isabel  iS.  Trlpler  against  tbe 
mayor,  etc..  of  the  city  of  New  York  to 
recover  moneys  paid  on  a  void  ageeus- 
ment.  From  a  Judgment  of  tbe  general 
term  affirming  without  opinion  a  Judg^ 
ment  In  favor  of  defendant,  plaintiff  ap- 
peals. Reversed. 

James  A.  Deerlng,  (George  Q.  Monger, 
of  counsel,)  for  appellant.  William  H. 
Clark,  Corp.  Counsel,  (George  tt.  Sterling, 
of  counsel,)  tor  respondent. 

ANDREWS.  C.  J.  This  case  was  before 
this  court  on  a  former  appeal  by  tbe  de- 
fendant from  an  affirmance  by  the  gen- 
eral terra  of  the  Judgment  of  tbe  special 
term  rendered  on  the  first  trial  in  favor  of 
the  plaintiff,  on  which  appeal  tbe  Judg- 
ment was  reversed,  and  a  new  trial  or- 
dered, upon  the  grounds  stated  in  tbe 
opinion.   125N.  Y.ei7,  26N.  £.  Rep.  731. 

In  determining  tbe  present  appeal  we 
must  be  guided  by  the  former  decision 
upon  any  question  there  decided,  appli- 
cable to  the  case  as  now  presented.  We 
held  on  tbe  former  appeal  that  tbe  assess- 
ment, though  valid  on  its  face,  was  void,  tor 
tbe  reason  that  tbe  work  of  constructing 
the  sewer,  tor  which  the  assessoieot  was 
laid,  waa  done  by  days'  work,  and  not  by 
contract,  without  tbe  requisite  authorisa- 
tion of  the  common  council,  following  the 
Cases  of  Blodgett(91  N.Y.11R)  aud  French. 
(93  N.  Y.  634.)  which  involved  tbe  validity 
ot  similar  assessments.  But  the  court  fur- 
ther held  that  tbe  imposition  of  tbe  as* 
sessment.  and  the  published  notice  requir- 
ing payment,  given  by  tbe  city  In  1881,  did 
not  constitute  coercion  In  tact,  so  as  to 
make  the  payment  ot  tbe  assessment  In 
1887  Involuntary,  no  steps  having  been 
taken  by  the  oltyt  subsequent  to  tbepab 
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Ueatdon  of  the  notice  In  1881,  to  collect  or 
enforce  the  aaeeasment,  Tbe  court  fnr^ 
tber  held  that  the  mere  fact  that  the  an- 
cessment  was  an  apparent  Hon  on  tbe 
plaintfO's  land,  which  might  be  followed 
by  proceedinKS  for  Its  eale,  where  the  city 
had  remained  paselve  for  six  years,  did 
notconetltnte  coercion- in  law,  ao  an  to 
make  a  payment,  made  In  1887,  fur  the 
purpose  of  clearinfE  tbe  title,  loToluntary, 
unless  the  payment  was  made  In  Ignn- 
ranoeol  the  facts  which  made  the  aoaess- 
ment  Illegal.  The  court  held  that  tbe 
burden  was  upon  the  plaintiff  to  prove 
that  when  tbe  payment  was  made  she 
did  not  know  that  tbe  aaaessment  was 
Told,  and  that  this  element  of  tbe  case 
was  wholly  absent;  and  thelearned  Judge 
who  wrote  tbe  opinion  referred  to  many 
circumstances  appearing  In  the  record 
which  JuHtlfled  an  inference  that  she  knew 
when  she  paid  the  asaessmcnt  that  it  was 
iDTalld.  The  court  therefore  reverBrtd  the 
Jndgment,  and  directed  a  new  trial,  tor 
the  reason,  as  stated  in  the  concluding 
sentence  of  the  nplntuut  that  tbe  "law  re- 
quired the  plaintiff  to  prove  that  she  au- 
thorised thp  payment  In  ignorance  of  tbe 
facts,  and  there  Is  no  such  finding  and  no 
evidence  In  the  case  on  which  to  base  it." 
Tbe  case  went  back  to  a  new  trial  pursu- 
ant to  tbe  order  of  tbe  court,  and  on  tbe 
new  trial  tbe  plaintiff  sought  to  meet  the 
point  on  which  the  reversal  In  this  court 
proceeded,  and  gave  evidence  tending  to 
prove  that  neither  she,  herself,  uor  tbe 
purchaser  who  paid  tbe  asBessment  under 
her  authority  nut  of  the  purchase  money 
reserved,  knew  or  had  any  notice  when 
the  payment  was  made  of  the  facts  Inval- 
idating it.  The  learned  trial  Judge  on 
that  occasion,  following  the  principle  of 
onr  former  dedslon.  sunmltied  the  ques< 
ttun  of  notice  to  tbe  Jury,  who  fonnd  tor 
tbe  plaintiff,  and  a  verdict  was  rendered 
In  ber  favor  for  the  amount  of  the  assess- 
ment paid,  with  Interest.  The  general 
term,  on  appeal,  reversed  tbe  Judgment 
enteivd  on  tbe  verdlct,on  the  assumption 
that  the  evidence  was  tbe  flame  as  on  tbe 
first  trial.  Tbe  case  was  tried  a  third 
time,  oo  which  trial  the  court  directed  a 
verdict  for  the  defendant,  and  denied  tbe 
plaintiff's  motion  for  leave  to  go  to  the 
jary  on  the  question  of  knowledge,  and 
tbe  plaintiff  appealed  from  the  judgment 
entered  oo  this  direction  to  the  general 
term,  where  the  Jndgment  was  affirmed 
without  an  opinion. 

We  think  tbe  general  term  was  in  error 
In  enppoBing  that  the  case  was  tbe  same 
on  tbe  question  of  knowledge  as  on  the 
flrst  trial.  It  was  radlrally  different,  tbe 
defect  then  existing  being  supplied  by  evi- 
dence on  the  part  of  tbe  plaintiff  that 
neither  she  nor  the  purchaser  had  any 
knowledge  of  the  infirmity  which  affected 
the  assessment  when  payment  was  made. 
There  are  strong  circumstances  tending 
to  an  opposite  conclusion,  and  a  Jury 
mlicht  well  hesitate  to  accept  tbe  view 
sought  to  be  established  by  the  tentlmony 
of  tbe  plaintiff  and  her  witnesses.  But 
tbe  question  belonged  to  the  Juir.and  nut 
to  the  court,  who  were  the  Jndges  of  the 
credibility  of  tbe  witneasea,  and  the  trU 
ba&al  Id  make  the  Inferences  of  taet  dedn- 


elble  from  all  the  drenmetances  and  th* 
whole  evidence.    The  general  [>riacipts 
that  the  owner  of  land  Incumbered  by  an 
assessment  (or  a  local  Improvement,  ap- 
parently valid,  enforceable  In  dne  coorse. 
and  at  tbe  will  uf  the  municipality,  by  a 
sale  of  tbe  premises,  may  in  good  faitta 
pay  the  assessment,  and  relieve  tbe  land 
from  tbe  Incumbrance,  and  thereafter,  oa 
discovering  that  the  Hssessment  was  nn- 
authorised  and  Illegal,  may  recover  back 
the  money  paid,  Is  consonant  with  tbe 
sentiment  of  Justice.   The  rule  donbtleas 
is  attended  with  some  pnbllc  fnconven 
lence,  and  In  many  cases  technical  defects 
are  relied  upon  to  escape  a  Just  share  of 
public  burdens.  Bat,  on  tbe  other  hand, 
it  is  very  Important  that  taxation  abooM 
find  Its  warrant  In  the  strict  letter  of  tbe 
law,  and  that  municipal  bnrdena  oo  prop- 
erty shall  only  be  imposed  upon  a  com- 
pliance with  all  thesnbetantlalsafesnards 
enacted  for  Its  protnctlon.   The  ordlnsry 
citlien  is  not  advised  of  the  steps  which 
precede  the  Imposition  of  an  aaeoenmqit. 
lie  finds  bis  property  asaeaoed,  and  liatte 
to  tie  sold  lor  nonpayment  of  tbe  assess- 
ment; and.  having  Innocently  and  in 
ignorance  paid  the  charge,  there  is  no  In- 
justice In  requiring  a  return  to  bim  of  tbe 
money.   If  he  had  notice  or  was  pat  on 
Inqnlry  before  the  payment  was  made, 
and  tailed  to  pursue  It,  and  there  was  bo 
coercion  In  fact,  be  occupies  a  dlHereat 
position.  The  question  of  tbe  knowledge 
of  the  plaintiff  should  bave  been  aubnlt- 
ted  to  the  Jury,  and  for  tbe  error  in  refus- 
ing such  RubmlRslun  tbe  Judgment  sbooM 
be  reversed,  and  a  new  t'rlal  granted. 

All  concur,  except  BABL.  and  QBAT, 
J  J.,  dissenting. 


(139  w.  T.  TO 
PBOPLB  V.  WBBSTEB. 
(Oonrt  of  Appeals  of  New  TLmfk.  Oct  8»  189BL) 

HOHICIDB — TbIAL — E^DBKCB. 

1.  On  the  plea  of  self-defense  made  Deo» 
B&ry  by  a  persoQal  qnarrd,  defendant  offered 
tbe  evidoiee  of  his  wife  (3iat  deceased  bad 
been  to  her  rooms,  and  made  her  Indecent  ivo> 
poeals.  The  court  admitted  her  testimony  of 
what  she  had  told  defendant  about  deceased's 
conduct  just  b^ore  the  homicide,  hot  ^doded 
her  statements  as  to  how  deceased  actnall; 
behaved,  and  in  so  doine  remarked  that  no 
conduct  of  decMised  jostmed  a  murder;  that 
a  man  could  not  Juati^  the  killing  of  another 
because  he  disapproTed  of  the  latter'a  pre- 
Tioua  conduct;  that,  if  deceased  so  misbdiaved, 
it  was  no  justification  for  murder}  that  tlw 
law  did  not  jostify  a  killing  for  real  or  ima^ 
ined  insult;  that  whe&er  the  wife's  statementi 
were  true  waa  immaterial,  their  only  beaiiiic 
being  on  defendant's  state  of  mind.  HM  not 
prejudicial  to  defendant,  as  indicatins  tiist  tbe 
court  thought  him  guilty  of  mnrder. 

2.  On  a  plea  of  JustlAcatlon,  evidence  <rf 
the  peaceful  character  of  deceased  was  ex- 
cluded.* The  court  remarked  that  his  general 
character  was  not  in  issne,  and  that,  so  far  u 
defendant's  guilt  was  concerned,  the  Jury  most 
assume  deceased's  character  irr^roachable. 
Bdd,  that  said  remarks  were  not  eiceptioo- 
able,  as  prejudging  tbe  credit  of  deceased's  d?* 
ing  declaration,  the  court  having  careCoUy  du- 
tlnguished  ttiis  question. 

3.  A  photograph  of  deceased  may  be  Ib- 
trodueed  to  show  hb  phjrical  dtaractsrlsdc^ 
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in  rebuttal  of  defeDdant's  plea  of  fear  of  bodi- 
ly harm. 

4.  Defendant  pleaded  self-dafensa  made 
necessary  hy  a  quarrel  with  deceased,  whom 
defendant's  alleged  wife  had  accused  of  mak- 
ing indecent  proposals  to  her.  Defoidant  tes- 
tiSed  on  his  own  behalf,  ffeld,  that  he  could 
be  cross-examined  as  to  the  circumstances  un- 
der which  he  had  met  the  woman,  and  the  life 
she  was  then  leading.  22  N.  Y.  Bapp.  «d4, 
affirmed. 

fi.  BTidenee  that  a  witnen  fOr  the  defense 
was  in  intimate  and  affecticmate  relations  with 
defendant's  household  is  competent  for  the 
prosecution.    22  N.  Y.  Sapp.  634,  affirmed. 

6.  ETidence  that  a  witnees  who  testified 
that  she  had  been  an  eyewitnesa  of  the  crime 
was  addicted  to  tbe  oplom  haUt,  and  of  the 
extent  of  said  liaUt's  Inflnenoa  over  her,  la 
competent  in  Impeadunent.  22  N.  T.  Bavp. 
634,  affirmed. 

Appeal  from  Bnpr*>me  eoart.  seneral 
term,  flret  department. 

BartoD  G.  Webster  was  convicted  of 
manalauRhter  In  the  first  degree,  and,  from 
a  Jadgmeut  of  the  general  term(22N.  T. 
Supp.  634)  afHrmJng  tbe  conrictlon,  de- 
lendaDt  appeals.  Affirmed. 

William  F.  Howe.  ( Howe  ft  Pommel,  of 
coonael,)  for  appellant.  De  Lancey  Nicoll, 
Dtat.  Atty.,  (Heury  B.B.  Stapler,  Asst. 
tHst.  Atty.,  of  connseU)  for  tbe  People. 

MAYNARD,  J.  The  defendant  was  tried 
at  the  New  fork  oyer  and  terminer  upon 
an  Indictment  cbargclng  him  with  thecrlme 
nf  marder  In  the  flret  degree,  in  hilling 
Charles  E.  Goudwiu  UD  Angaat  2,  1891. 
The  Jury  convicted  blm  of  manslaDgtater 
In  tbe  llrat  degree,  and  be  was  eentenceil 
to  Imprlsunment  for  the  term  of  19  years. 
Headtnitted  theactot  homicide,  bntplead- 
ed  that  It  was  Jnstlflable  on  the  groand  of 
aelf-defeoBe.  The  defendant  and  deceased 
oecapied  rooms  upon  the  same  floor  of  tbe 
Peri'lval  flat,  In  Forty-Second  street,  New 
Tork  city.  Tbe  latter  was  onmarried, 
and  the  former  was  cohabiting  with  a 
woman  with  whom  a  marriage  ceremony 
bad  not  been  solemalBed,  but  be  claimed 
that  a  civil  contract  of  marriage  had  been 
entered  into  between tbem  fntlie  month  of 
January  of  tbe  same  year.  It  appears 
from  bis  admissions  on  tbe  trial  that  be 
bad  prevloasly  married  another  woman, 
and  ft  was  not  shown  that  tbe  former 
marriage  bad  1>een,  In  any  lawtal.manner, 
dlsflolved.  Tbe  delcodaot's  version  of  tbe 
homicide  was  that  upon  tbe  evening  of  its 
occorrence  be  came  to  his  rooms,  and 
found  bis  wife,  who  was  then  pregnant, 
attended  by  one  Fannie  Bomalne,  a  serv- 
ant in  theumployof  the  Janitor  ot  tbe  fiat; 
that  she  stemed  to  be  111,  and  daring  thttfr 
conversatton  Hhecomplalned  to  blm  about 
the  conduct  ot  tbe  deceased,  stating  that 
he  had  made  Improper  advances  to  her, 
and  loiiecently  exposed  his  person  in  her 
presence,  and  in  other  ways  behaved  in  an 
unbecoming  manner,  and  that  while  the 
defendant  was  away  sbe  dare  not  go  Into 
tbe  ball,  through  fear  of  encountertng 
hira,  and  that  ber  present  sickness,  which 
was  likely  to  result  In  a  premature  blrtb. 
wascftrised  by  his  annoyances.  While  they 
were  talktnK,  the  deceased  knocked  at  the 
door,  which  was  opened  by  the  defend- 
ant,  and  tbe  formar,  apparoitly  sarprlwd 
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at  finding  blm  in,  addressed  blm  with  an 
oath,  and  struck  at  bim  with  his  band, 
JuMt  gracing  tbe  face,  and  causing  a  aHght 
scratch,  and  then  retreated  to  his  own 
room.  49  feet  distant,  where  be  was  fol- 
lowed by  the  defendant,  who  antered  tbe 
room,  and  remonstrated  witb  blm  about 
blscondnct;  that  thedeceased  greeted  tbe 
defendant  with  oaths  and  curses,  and  seised 
a  cuspidor,  and  was  in  the  act  of  throw- 
ing It  at  him,  when,  believing  that  be*  was 
In  imminent  peril  of  bis  life,  be  drew  a  pis- 
tol, and  shot  blm  In  a  vital  part,  from 
whlcb  death  ensued  in  a  few  hours.  The 
defendant's  wll^  and  tbe  woman  Romalne 
were  witnesses  In  bis  behalf.  They  claim 
to  bave  Immediately  followed  him  to  the 
deceased's  room,  and  to  bave  witnessed 
tbe  homicide,  and  tbey  gave  substautially 
tbe  same  account  as  the  defendant  of  tbe 
occurrence.  Tbe  people  challenged  the 
tmth  of  tbe  testimony  ot  thew  three  wit- 
nesses tor  tbe  defense,  and  InalBted  that  It 
was  fabricated  In  every  material  respect, 
and  that  It  was  tbe  product  of  a  eouspir* 
acy  to  shield  tbe  defendant  from  tbe  con- 
sequences ot  his  crime  by  falsehood  and 
perjury,  Tbe  theory  of  the  prosecution 
wan  that  tbe  defendant  deliberately  went 
to  tbe  deceased's  room  for  tbe  purpose  of 
killing  blm.  and  toond  blm  engaged  In 
writing  a  letter,  and,  without  any  lawful 
proTocatlon,  Instantly  shot  hiia.  This 
view  was  supported  hy  the  dying  declara- 
tion of  Goodwin,  and  by  many  circnm- 
stances  of  a  most  convincing  character. 
It  Is  not  the  province  ot  this  court  to  de- 
cide between  these  conflicting  tbeorles.  It 
Is  aufflclent  that  there  was  some  evidence 
to  support  both,  and  it  was  the  office  of 
tbe  Jury  to  nay  which  bad  b^n  established 
by  satisfactory  proof,  or  whether  each 
m^bt  not  be  partly  trna.  Nor  can  we 
determine  the  grounds  upon  which  tbey 
rested  their  verdict.  We  are  bound  to  as- 
sume It  was  the  result  of  conclusions  or 
Inferences  legltlmatdy  drawn  from  some 
competent  evidence  In  tbe  case,  but  It  Is 
beyond  our  ken  to  discern  tbe  particular 
process  by  which  they  arrived  at  their 
verdict.  It  cannot,  therefore,  he  said  that 
becanse  the  defendant  was  not  convicted 
of  the  crime  of  murder  in  tbe  flret  degree, 
but  ot  a  lesser  otfense,  the  Jury  disregarded 
the  evidence  of  tbe  prosecutloo,  and  gave 
credence  only  to  chat  of  the  defendant's 
witnesses.  Tbe  (acts  upon  which  the  peo- 
ple relied  may  bave  given  rise  to  different 
inferences  in  their  minds  than  those  which 
the  district  attorney  sought  to  draw  from 
them,  and  they  may  bave  accepted  In  part 
tbe  account  of  tbe  homicide  given  by  tbe 
definidant.  and  rejected  other  portions, 
whlcb  tbey  deemed  unworthy  of  belief. 
The  only  thing  which  can  properly  be  af- 
firmed of  their  verdict  is  that  they  found 
that  the  defendant  killed  tbe  deceased  in 
the  beat  of  paHslon  by  means  of  a  danger- 
ous weapon,  and  not  with  premeditation 
or  deliberation,  or  with  an  Intent  to  effect 
bU  death,  and  that  tbey  rejected  tbe  claim 
ot  the  defendant  that  be  did  It  In  lawful 
self-defense.  It  follows  that  It  errors  were 
committed  In  tbe  reception  ot  evidence, 
materially  affecting  the  credibility  of  tbe 
defendant's  witnesses,  or  In  tbe  comments 
ot  the  conrt  upon  the  trial,  th^  must  ba 
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reviewed  and  conBldered,  tor  we  are  ona- 
ble  tu  say  that  II  they  existed  they  did  not 
prejadlce  the  ddendaat,  ur  adect  the  rer- 
dtot  of  the  Jury. 

The  first  neeptlon  to  be  noticed  relates 
to  the  reaeouB  eiren  by  the  coart  fur  the 
admlBHloD  and  relection  of  certain  evl- 
deuce  lo  regard  to  the  condaet  of  the  de- 
ceased  towards  the  deleudnot's  wife,  aod 
the  commanlcatliins  made  to  the  defeod* 
aotHty  her  with  respect  to  such  rood  act. 
The  defendant  was  permitted  to  show 
what  she  had  told  falm  apon  this  aabject 
npoD  the  evenluK  ol  the  homicide,  and 
prevloDsly,  bat  he  was  not  allowed  to 
prove,  by  his  wife  or  others,  that  the  de- 
ceased had  actually  been  gollty  ol  the 
offenses  romptalaed  of.  There  was  a  pro- 
longed atrosgle  between  the  prosecution 
and  the  dtfensa  as  to  where  thellne  sboold 
be  drawn,  In  detenntninff  the  question  ut 
the  admissibility  of  this  evidence.  To  dls- 
posinff  uf  tblB  question  theremarkB  were 
made,  to  which  tbe  exceptions  have  been 
taken.  Tbe  trial  jndfce  correctly  defined, 
In  plain  and  vlfforoua  lanfcnave,  tbe  rule 
of  law  which  ahoold  control  in  the  recep- 
tion and  application  of  such  evidence.  He 
stated,  in  eabstance.  that  no  conduct  of 
the  deceased  Jostifled  the  defendant  In 
mqrderlns  him,— clearly  reterrlnK  to  the 
alletced  improper  and  lascivious  behavior 
of  the  deceased  towards  the  defendant's 
wife,— and  that  a  man  could  not  Justify 
the  killing  of  another  because  he  disap- 
proved of  hlfl  prevloas  conduct.  When 
tbe  wife  was  nnder  examination,  a  dis- 
cuHSlon  arose  whether  she  should  be  pvr- 
mitted  to  state  what  the  deceased  did 
when  tbe  defendant  was  not  present,  and 
the  court,  in  excludInK  It,  daid  that  nbe 
might  state  what  she  told  the  defeodant 
that  the  deceased  had  done,  butcoold  not 
state  whether  the  deceased  had  in  fact 
done  the  things  referred  to;  that  it  was 
entirely  Immaterial  whether  he  bad  or 
not;  that,  it  be  had  so  mtsbehnved  him- 
self, it  was  no  Justification  for  mnrder, 
and  tbe  defendant  could  not  escape  the 
couBuqueoces  of  his  own  act  because  of 
any  act  of  the  deceased  done  prior  to  the 
killing;  that  the  law  of  this  state  did  not 
antborlK  or  Justify  any  man  in  taking  the 
law  into  his  own  bands,  and  slaying  an- 
other, because  be  has,  or  Imagines  be  has, 
recfdved  an  insult;  that  then  ltness  might 
state  any  communication  she  made  to 
tbe  dtrfeudnnc  at  or  about  the  time  of,  or 
shortly  prior  to,  tlie  occurrence,  as  to  any- 
thing that  thedeceased  did ;  that  the  only 
material  thing  was  the  communication, 
and  it  was  entirely  immaterial  whether  tbe 
things  disclosed  actually  happened.  Sub- 
stantially tbe  same  remarks  were  re- 
peated when  the  defendant  wasexnralned. 
and  permitted  to  state  what  his  wife  bad 
tuld>  talm  about  the  deceased,  and  tbe 
court  then  also  stated  that  tbe  Jury  mnst 
not  consider  the  question  whether  tbe 
communications  made  by  the  wife  were 
true;  that  they  were  admitted  only  to 
show  the  condition  of  the  defendant's 
mind  when  be  fired  the  shot.  It  is  not 
now  claimed  that  nny  error  was  commit- 
ted in  the  reception  or  rejection  of  evi- 
dence upon  this  point,  but  It  is  Insisted 
that  these  remarks  were  in  tbe  nature  of 


a  Judicial  criticism  upon  the  defendant's 
case;  that  they  were  unfair  and  prejudi- 
cial to  tbe  defense,  and  must  have  con- 
veyed to  the  jury  the  ImpresslOB  that  tbe 
trial  conrt  believed  that  the  defendant 
was  guilty  of  the  crime  of  mnrder,  and  in 
this  way  affected  a  substantial  right  of 
the  accused.  We  do  not  think  tbe  lan- 
guage ol  tbe  learned  trial  Judge  is  fairly 
susceptible  of  such  an  interpretation.  It 
was  no  more  than  a  clear-cut  Btntement 
of  a  most  pertinent  legal  principle.  Tbe 
charge  was  murder;  the  defense,  a  Justi- 
fication; and  tbe  court  merely  said.  In 
terms  not  liable  to  mlBConstructlon,  that 
no  wrong  done  by  the  deceased  to  tbe 
wife  was  available  as  a  JuBtlfication,  but, 
if  the  defendant  believed  that  the  wrong 
had  been  committed,  tbe  state  of  mind  In- 
duced by  the  belief  might  be  considered  In 
determining  tbe  motive  aod  Intent  of  his 
actlone.  Where  evidence  Is  admitted,  not 
bearing  directly  npon  the  main  Issue,  but 
having  only  an  Incidental  relation  to  a 
material  fact,  which  Is  the  subject  of  in- 
quiry, it  Is  both  the  province  and  the  duty 
of  the  trial.conrt  to  clearly  state  the  liin- 
ftatioos  of  its  scope  and  application  to  be 
observed  by  counsel  aod  Jury.  Tbls  duty 
is  especially  enjoined  in  cases  like  tbe  pres- 
ent, where  Jurors,  however  conscientious 
and  Intelligent,  might  be  misled  by  the 
character  of  the  testimony,  and,  yielding 
to  an  Impulse  of  indignation,  permit  It  tu 
exercise  an  undue  Infiuence  in  cnutroUIng 
their  verdict. 

Evidence  offered  by  tbe  proeecotiun  to 
show  tbe  general  repntatlon  uf  tbe  de- 
ceased for  peace  and  InoIfensWenesa  was 
excluded,  the  court  remarking  that  his 
general  character  was  not  in  issue;  that 
he  wan  as  much  entitled  to  the  protection 
of  the  law  as  tbe  best  and  most  exalted 
man  In  tbe  community,  and  that  it  was 
no  Justification  to  the  defendant  for  tak- 
ing his  life  whether  he  was  of  good  or  bad 
character;  that  bis  character  could  not, 
under  any  circumstances,  be  an  Issue  In 
thecaee;  that,  bo  far  as  the  guilt  or  In- 
nocence of  the  defendant  was  concerned, 
the  Jury  must  assume  that  Ooodwin  was 
a  man  of  Irreproachable  character.  The 
defendant's  counsel  excepted  to  these  re- 
marks, and  reminded  the  court  that  they 
attacked  hla  dying  declaratlun,  and  that 
in  that  respect  his  character  was  in  Issue. 
In  construing  these  comments  It  must  be 
kept  In  mind  that  we  are  dealing  with  a 
case  where  the  killing  was  admitted,  and 
the  general  character  of  the  deceased  had 
not  been  questioned  by  thedefense.  Whilst 
the  truthfulness  of  the  dying  declaration 
was  disputed.  It  did  not  Involve  the  gen- 
eral character  of  tbe  deceased,  and  the  de- 
feodant had  offered  no  proof  to  Impeach 
his  character  from  the  speech  of  people. 
What  the  conrt  Bald  bad  reference  exdn- 
slvdy  to  tbe  defense  of  Jtwtlflcatlon,  and 
did  not  Involve  tbe  credibility  of  the  de- 
ceased's dying  statementH.  On  the  con- 
trary, the  learned  Judge  was  careful  to  say 
that  whether  or  not  he  should  be  believed 
was  another  thing;  and  by  these  remarks, 
as  well  an  by  the  charge  Mubsoquently 
given,  the  Jury  were  left  free  to  determine 
whether  his  account  of  the  homicide,  or 
that  of  the  defendant,  wae  tbe  true  one. 
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Id  dlBposIng  of  this  branub  of  the  ease,  we 
recognize  tbe  full  Import  of  tbe  expreatiioii 
of  tbls  court  in  Slndram  t.  People,  88  N. 
Y.  106.  tbat  "It  Is  desirable  that  the  court 
should  refrain,  as  far  as  possible,  from 
sayldK anything  to  the  Jury  vrhleb  may  in- 
fluence them  either  way  In  passing  apou 
controverted  questions  of  fart,  and  per* 
haps  commento  npou  tbe  evidence  ml^bt 
be  carried  so  far  as  to  afford  ground  for 
assigning  error;**  but  there  Isa  wldediOer- 
ence  between  the  possible  case  there  sug- 
gested, and  one,  Ulie  the  case  at  bar, 
where  no  intltnatiuo  was  given  by  the 
-trial  Judge  of  hts  own  vlaws  as  to  the  cred- 
ibility of  witnesses,  and  his  remarks  were 
confined  to  a  demonstration  or  tbe  true 
quality  and  value  ol  evidence  of  an  excep- 
tional kind,  and  to  a  timely  and  needful 
caution  to  tbe  Jury  to  limit  its  force  and 
application  witbin  appropriate  bounds. 

A  photograph  ol  the  deceased  was  ad- 
milted  In  evidence,  under  a  general  objec- 
tion tbat  It  was  incompetent,  immatsrlal, 
and  irrelevant,  and  after  It  bad  been  ex- 
hibited to  tbe  defendant,  upon  cross- 
examination,  and  be  bad  stated,  in  re- 
sponse to  tbe  question  whether  it  was  a 
*']n8t  picture"  of  tbo  deceased,  that  it 
somewhat  resembled  him.  Subsequently, 
a  Juror  inquired  of  the  rourt  tbe  object  ol 
Hbowing  the  picture  to  tbe  Jury,  and  was 
told  that  It  was  admitted  for  the  consid- 
eration of  the  Jnry  In  determining  tbe 
question  whether  they  believed  tbe  defend- 
ant was  In  danger  at  the  time  he  fired  the 
shot,— to  give  them  some  Idea  of  the  kind 
of  a  man  the  defendant  claimed  his  aasall- 
ant  was.  Exceptions  were  taken  to  the 
reception  of  the  photograph  for  tbls  pur- 
pose, which,  we  think,  are  not  tenable. 
Cowley  V.  People,  83  N.  Y.  465;  Walsh  v. 
People.  88  N.  Y.  458;  Archer  v.  Kallruad 
Co..  106  N.y.  589,18  N.  G.  Rep.  81S;  Albert) 
V.  Ballroad  Co.,  118  N.  T.  77,  23  N.  E.  Rep. 
85.  There  was  □»  objection  on  the  ground 
that  it  bad  not  been  shown  to  be  a  cor- 
rect likeness.  The  exception  went  only  to 
the  competency  of  the  evidence.  Where 
aelf-dpfeuBe  is  the  plea,  tbe  physical  char- 
acteristics of  tbe  slain  are,  obvloosly,  a 
proper  matter  of  proof.  Whether  he  was 
a  man  nf  a  large  and  powerful  physique,  or 
an  athlete,  or  puny  and  feeble,  and  Inferior 
In  else  and  strength.  It  was  a  material 
fact  to  Btrengtheu  or  rebut,  according  to 
the  nature  of  the  evidence,  the  claim  of 
the  defendant  that  he  believed  be  was  in 
great  danger  of  bodily  harm  when  he  was 
assailed.  Witnesses  who  had  known  the 
deceased  might  have  been  permitted  to 
describe  bim  as  accurately  as  tbe  Imperfec- 
tions of  human  speech  would  allow,  and 
the  evidence  -Is  no  more  objectionable 
when  bis  form  and  features  are  delineated 
by  means  of  the  photographer's  art. 

We  do  not  think  any  error  was  commit- 
ted In  permitting  the  district  attorney, 
upon  rross-ezamlnatiou  of  the  d^endant, 
to  show  the  clreumstancea  under  which 
he  met  the  woman  with  whom  he  was 
living,  and  tbe  kind  of  life  she  was  then 
leading.  The  qnestlons  were  all  within 
the  range  of  a  proper  cross-examination. 
Their  manifest  purpose  was  to  prove  tbat 
his  relations  to  this  woman  were  onhal- 
lowed  and  adnlteroDB  In  their  origin;  tbat 
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their  subsequent  life  together  was  tbat  of 
libertine  and  mistress,  and  not  of  husband 
and  wife;  and  that  nls  word  was  therefore 
not  entitled  to  tbe  same  weight  as  if  his 
coDdact  bad  always  been  upright  and 
blamelesa.  It  bi  now  an  elementary  role 
that  a  witnem  may  be  specially  Interro- 
gated, upon  cross-examination,  In  regard 
to  any  vicious  or  criminal  act  of  bis  life, 
and  may  be  compelled  to  anfiwer,  anlesa 
he  claims hisprlvllege.  A  party  who  offers 
himself  as  a  witness  In  a  criminal  cause  Is 
not  exempt  from  the  operation  of  the  role. 
He  Is  not  compelled  to  testify,  and.  If  not 
examined,  the  law  provides  that  ft  shall 
not  give  riae  to  any  presumption  against 
him.  When  he  elects  to  become  u  witness, 
Ic  Is  for  all  the  purposes  for  which  a  wit- 
ness may  be  lawfully  examined  in  the 
case;  and  he  Is  not,  in  tbe  constitutional 
sense,  "compelled  to  be  a  witness  against 
bfmself,'*  although,  when  subjected  to 
the  test  of  a  legitimate cross-ax&mlnatlou, 
he  may  be  required  to  make  disclosures 
whicb  tend  to  discredit  or  to  incriminate 
him.  People  v.  Tlce,  ISl  N.  Y.  657,  30  N. 
B.  Rep.  4d4.  Tbe  extent  to  which  dispar- 
aging questions,  not  relevant  to  the  issue, 
may  be  put,  upon  cross-examination,  la 
discretionary  with  the  trial  court,  and  Its 
rnllugs  not  subject  to  review  here,  unless 
It  appears  that  the  discretion  was  abused. 
Turnpike  Co.  v.  I/oomls,  32  N.  Y.  127 :  Gre- 
ton  V.  Hmitb,83N.Y.245.  It  isurged  that 
this  evidence  should  have  t>een  excluded 
because  It  tended  to  implicate  tbe  defend- 
ant's wife,  who  was  a  witness  for  him, 
and  thus  to  impearh  her.  In  an  nnanthor- 
Ized  way,  before  the  Jury.  But  any  ap- 
prehended misuse  of  this  species  of  evi- 
dence may  always  be  avoided  by  asking 
and  obtaining  an  Instruction  to  tbe  Jury 
tbat  It  Is  only  to  he  considered  In  deter- 
mining the  credibility  of  the  witness  who 
makes  tbe  confession. 

The  exceptions  which  remain  to  be  con- 
sidered relate  to  the  evidence  of  the  wit- 
ness Fannie  Romalne.  She  was,  ostensi- 
bly, in  the  employ  of  the  proprietor  of  the 
flat,  as  a  chambermaid,  and  in  tbat  ca- 
pacity had  no  other  duties  to  perform, 
with  reference  to  the  occupants  of  the  de- 
fendant's rooms,  than  pertained  to  tbe 
other  ruoms  of  tbe  house.  Tbeproaecu- 
tlon  sought  to  show  tbat  she  had  in  fact 
become  devotedly  attached  to  tbe  defend- 
ant and  bis  wife,  and  was  at  the  time  of 
tbe  homicide  practically  one  of  bis  house- 
hold, and  that  their  relations  were  inti- 
mate and  confidential.  We  tbiuk  tbe  peo- 
ple were  entitled  to  a  submission  of  this 
proof,  not  as  of  a  collateral,  but  as  an  In- 
dependent, fact,  and  that  the  trial  court 
properly  allowed  It  to  be  so  given.  That 
such  is  the  rule  where  the  witness  Is  hos- 
tile to  tbe  party  against  whom  he  Is 
called  cannot  be  questioned.  As  was 
said  by  Chief  Justice  Earl  in  People  v. 
Brooks,  ISl  N.  T.  825, 80  N.  E.  Rep.  188: 
"The  hostility  ot  a  witness  towards  a 
party  against  whom  he  Is  called  may  be 
proven  by  any  eompetent  evidence.  It 
may  he  snowu  by  cross-examination  of 
the  witness,  or  witnesses  may  be  called 
who  can  swear  to  facts  showing  it." 
Qarnspy  v.  Rbodes.  188  N  Y.  461.  84  N.  E. 
Rep.  190.  The  aame  rule  most  prevail 
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where  the  relations  of  the  wltnees  to  the 
party  who  produces  hlni  are  more  Inti- 
mate and  Irlendly  than  those  which  ordi- 
narily f'xlst  in  soelal  or  bnainess  inter- 
eonrse.  This  kind  ot  evidence  ta  especially 
valuable  In  criminal  prosecntlons.  for 
"there  are  no  rases,**  says  Wharton.  "In 
which  party  sympathy,  personal  friend- 
ship, family  affection  operate,  as  a  role,  so 
effectively,  as  where  life  and  liberty  are  at 
stake.  In  such  cases,  while  (nnleas  In  the 
relationship  of  marriage,  to  be  hereafter 
dlBcnsaed)  there  la  noexclnalon  on  aceoant 
<rf  bias,  bowerer  atronf?,  bias  la  always  ot 
Importance  In  determining  cn>dlblllty. 
Nor  is  this  exclusively  on  the  ground  that 
bias  prompts  perjury.  So  It  may  uome- 
tlmes  do,  but  cases  of  this  class  are  rare, 
while  cases  In  which  bias  leads  to  nneon- 
aciuua  perTerston  of  facta  are  frequent. 
*  *  *  For  these  reasons.  Interest  and 
party  or  social  sympathy  may  be  always 
shown  In  order  to  discredit  a  witness,  and 
the  same  observation  may  be  made  as  to 
near  relationship."  Whart.  Trim.  Bv.  5 
376.  In  the  pursuit  ot  this  Hue  of  proof, 
the  people  were  permitted  to  show  by 
the  housekeeper  of  the  flat  that  thla  wit- 
neas  spent  a  great  deal  of  the  time  in  the 
company  of  derendaot'a  wlfa;  that  she 
was  her  companion,  and  went  ont  to  din- 
ner with  her  In  that  capacity;  and  that 
flhe  stayed  with  her  evenings,  aiid  as  late 
as  8  o'clock  in  the  morning.  The  house- 
keeper was  then  allowed,  under  objection, 
to  state  that  on  one  occasion  the  wttnesa 
Romalne  bad  told  her  that  she  used  to 
go  with  the  defeodant's  wits  to  hunt  up 
the  defendant,  and  remain  outside  of  a 
well-known  place  of  amneement  two 
hours  at  a  time,  while  defendant's  wife 
was  looking  for  him.  The  witness  Ro- 
malne had  denied  upon  her  cross-ezamloa- 
tlon  that  she  hud  ever  done  »o,  or  that 
she  bad  ever  so  stated  to  the  boaaekeeper. 
Tbe  evidence  was  properly  allowed.  It 
tended  to  contradict  the  Romalne  woman 
as  to  a  fact  which  was  material  in  the 
ease,  and  related  directly  to  the  intimacy 
of  her  associations  with  the  defendant's 
family,  and  the  extent  to  which  she  was 
willing  to  serve  tbem.  The  housekeeper 
was  also  allowecl  to  state,  under  objec- 
tion, that  MlBs  Romalne,  while  employed 
In  tbe  Perelval  flats,  was  an  habitual 
cplnm  eater,  and  that  she  was  many  times 
under  tbe  influence  of  the  drug,  and  that 
Miss  Romalne  bnd  told  her  that  ahe  could 
not  leave  it  olT,  or  she  wonid  go  mad. 
The  witness  Romalne  bad  admitted  upon 
ber  croBS*examlnation  that  sbe  was  In  the 
bablt  of  taking  opium,  and  in  reply  to  tbe 
qnestlou,  "Were  you  under  the  Influence 
of  It  on  this  particular  night  when  this 
occurred?"  ahe  replied,  "Not  any  more 
than  any  other  time."  She  was  asked  If 
sbe  bad  not  tuhl  the  housekeeper  that,  It 
she  gave  up  the  use  of  opium.  It  would  kill 
ber.  She  denied  having  so  stated,  or  that 
ahe  had  any  conversation  with  her  npon 
tbe  subject.  Cpon  redirect  examination, 
apparently  for  tbe  purpoae  of  excusing 
some  discrepancies  between  her  testimony 
on  this  trial  ana  that  given  upon  the  ex- 
amination before  tbe  police  magistrate, 
the  di^endant's  counsel  asked  her  if  she 
was  not,  at  tbe  time  of  the  former  exam- 
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Inatlon,  taking  opium  frequently,  and  she 
replied  In  the  affirmative,  and  also  stated 
that  she  was  cured  of  tbe  habit  while  In 
tbe  hospital  subsequently.  Under  these 
clrcomstanees.  we  think  the  people  were 
entitled  to  give  Independent  proof  of  tbe 
extent  to  which  this  habit  had  control  of 
her,  and  to  contradict  her  testimony  when 
sbe  denied  that  shti  bad  stated  that  sbe 
was  BO  addicted  to  the  use  of  tbe  drug  at 
the  time  the  homicide  occurred  that  sbe 
could  not  live  withont  it.  Sbe  was  one  of 
the  principal  wltnessui  for  the  defense. 
Sbe  claimed  to  have  been  present  when  the 
defendant  killed  the  deceased,  and  to  have 
witnessed  the  entire  occurrence,  and  to 
be  able  to  give  a  minute  description  uf  the 
fatal  encounter,  and  the  value  of  ber  testi- 
mony depended  largely  npon  tbe  acenraey 
ot  ber  perceptions.  If  abn  was  then  tinder 
the  influence  of  a  powerful  narcotic,  whose 
well-known  propertlen  are  to  distort  the 
vleiun  and  Induce  mental  confusion.  It 
was  material  to  show  It;  anil  her  denial 
of  the  admlsBlon  she  made  to  the  house- 
keeper WHS  tbe  dental  of  a  material  fact, 
with  respect  to  which  she  might  be  con- 
tradicted, if  the  denial  was  untrue.  It 
was  not  within  the  rule  which  cuoeindei 
the  cross-examining  party  by  the  answers 
of  the  witness. 

We  are  satisfied  that  no  errors  were 
committed  on  tbe  trial,  to  the  prejudice 
of  the  defendant,  and  the  Judgment  ot 
convlctioD  mnst  be  affirmed.  All  concor. 


(49  Otato  St  374) 

McROBEBTS  v.  LOCKWOOD  et  aL 
(Suiveme  Court  <tf  Ohio.  May  8,  1892.) 

Partition— Appbalabus  Jodoveht. 

1.  A  proceedinK  for  partltioti  of  real  es- 
tate, brought  under  chapter  9,  dlv,  7,  tit.  1,  of 
the  Code  of  Civil  I'rocedure,  is  a  eivil  action. 
althoDRh  the  petition  states  no  equitable 
gronndH  for  reltrf;  and,  being  within  the  orig- 
innl  jjiiisdiction  of  the  court  of  common  plea«, 
end  the  parties  not  being  entitled  to  a  trial  1^ 
jury,  the  canse  may  be  aniealed  to  the  dremt 
court,  under  the  provisions  of  Sectkm  S226. 
Rev.  St. 

2.  In  such  case  the  Snal  judgment  from 
which  an  appeal  may  be  taken  is  not  an  order 
of  the  court  made  In  confirming  or  setting 
aside  the  proceedings  of  the  commissioners, 
or  of  the  sheilfl  in  aparting  or  selling  tbe  prem- 
iaes,  bnt  is  tliat  which  finds  the  parties  to  be 
entitled  to  partidon,  ascertains  and  declares 
the  portion  of  each,  and  orders  the  share  ai 
each  to  be  aparted  to  their  several  ownera^ 

(SyUahus  by  the  Court) 

Error  to  circuit  ciinrt,  Erie  county. 

Statement  hy  the  court: 

On  November  4, 1887.  the  defendants  lo 
error  filed  in  the  court  of  common  pleas  of 
Erie  county  a  petition  for  partition  of  cer- 
tain lands  and  tenements  in  the  petition 
described,  making  theplalntlff  In  error  a  de- 
fendant to  the  proceedings.  The  plaintiff  In 
error  (defendant  in  tbe  coort  of  common 
pleas) Interposed  noanHwer,and  at  theen- 
suing  term  ottheeourt a  Judgment  wasren< 
dered,  finding  that  the  defendants  In  error 
and  tbe  plaintiff  In  error  owned  the  prem- 
ises described  in  the  petition  in  fee  simple, 
as  tenants  in  common,  finding  the  share 
owned  by  each  party,  and  ordetins  the 
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■hare  of  eooli  to  be  set  off  to  each  of 
them  Id  aereraltr.  At  the  February  term, 
1888,  the  Jndgmeot  was  modifled  by  In- 
cludlDjr  certain  lands  that  had  Iwen  omft- 
ted  In  flllDff  tbe  petition.  Upon  a  writ  of 
partition  being  Issoed,  the  lands  were 
aparted  by  the  connniaeloners  named 
therein,  who  reported  their  proceedings 
to  the  May  term,  188S,  of  said  vourc  of 
common  pleas,  at  whieb  term  they  were 
approved  and  confirmed.  The  plaintiff  In 
error,  being  diaBatlofled  with  the  division 
made  by  the  commlB«loner«,  appealed  the 
case  to  the  circuit  court.  The  latterconrt. 
upon  the  motion  of  defendants  In  error, 
dismlased  the  appeal,  whereupon  the  plaln- 
tlD  In  error  iDntttnted  proceedings  In  this 
coart  to  reverse  the  Judgment  of  the  cir- 
cuit court  In  dlsmlBsing  tbu  appeal.  Af- 
firmed. 

U.  T.  Curran,  for  plaintiff  In  error, 
Goodwin,  flood  win  &  Hall,  for  defendants 
In  error. 

PER  CURIAM.  A  proceeding  to  obtain 
the  partition  of  real  estate.  Instituted  and 
conducted  under  title  1,  div.  7,  c.  9,  of  the 
Code  of  Civil  Procedure,  is  a  dvl)  action. 
Whether  the  petition  states  facte  of  a 
character  to  invoke  the  equitable  Jurisdic- 
tion the  court  or  not,  the  action  is  one 
In  which  the  parties  are  not  entitled  to  a 
Jury  trial,  and  of  \vhlch  the  court  of  com- 
mon pleas  had  original  JuilsdlctloD,  anil 
tber^ure  may  be  appealed  to  the  circuit 
coart  under  the  general  right  of  appeal 
provided  for  by  section  5226,  Rev.  St. 
The  Judgment  or  decree  from  which  an  ap- 
peal may  be  taken  Is  that  which  finally 
determines  the  rights  of  the  parties.  In 
an  action  to  obtain  the  partition  of  real 
estate,  the  Judgment  that  finds  the  par- 
ties to  be  tenants  in  common,  ascertains 
and  declares  the  share  of  each,  and  orders 
the  shares  so  found  to  be  aparted  to  their 
several  owners.  Is  the  one  that  determines 
the  rights  of  the  parties,  and  It  Is  from 
this  decree  that  an  appeal  in  this  class  of 
actions  may  be  taken.  Whatever  the  law 
may  be  elsewhere,  it  has  not  been  the  pol- 
icy of  this  state  to  allow  appeals  fn>m  or- 
Aen  lit  the  court  of  conimf)n  pleas  In  pro- 
ceedings after  judgment, such  as  confirma- 
tions of  or  setting  aside  sales  of  real  estate 
and  the  like.  The  action  of  the  court  of 
common  pleas  in  such  cases  is  reviewable 
only  by  proceedloKS  In  error.  Reeves  v. 
8kennett,13  Ohio  Ht.  574.  An  orderof  par- 
tition partakes  of  the  nature  of  an  execu- 
tion or  order  of  sale.  Proceedings  under 
U  may  result  In  apartlng  the  preiiilses.  or, 
if  they  cannot  he  dWIded  without  Injury, 
in  their  sale.  Whether  the  commli»loners 
apart  the  premises,  or  report  that  they 
are  not  susceptible  to  division  without  In- 
Jury,  and  a  sale  of  them  is  made  by  the 
Mh&dtl,  the  orders  of  the  court  f>f  common 
pleas  in  approving  and  confirming  or  set- 
ting aside  the  proceedings  at  their  several 
stageR  of  progress  are  not  appealiible. 
Hection  5237,  Rev.  St.,  provides  that  a  par- 
ty desiring  to  appeal  his  cause  to  the  cir- 
cuit court,  shall,  at  the  term  the  order  or 
Jadgment  Is  made,  give  notice  of  such  in- 
tention, and,  within  80  days  alter  the  ris- 
ing ol  the  court,  glre  an  ondertaklng  as 


ftrescribed  by  that  section.  Notice  of  bis 
ntentloo  to  appeal  the  cause  was  not 
given  by  the  plaintiff  In  error  at  the  term 
of  court  at  wnlch  the  final  Jadgment  was 
rendered,  nor  was  his  undertaking  filed 
within  SO  days  thereafter,  for  which  rea- 
sons the  appeal  was  properljr  dismissed. 
Judgment  affirmed. 


(4S  ObiO  St.  3TE) 

OOMMISSIONEBS  OF  BOSS  OOUNTT  v. 
8TATB  ez  rel. 

(Supreme  Court  of  Ohio.   Hay  1892.) 

SEBBIT7  —  COMPENBATIOy  TS  CvaUIJSAL  CaSES  — 

Chahob  of  Vbnue— Failubb  to  Convict. 

1.  Where,  in  a  crimlual  case,  the  venue  is 
changed,  and  the  statt;  fails  to  Gonvict,  or  de- 
fendant proves  insolvent,  the  county  in  which 
the  indictment  was  found  is  not  liable  for  the 
fees  of  the  BharlfC  of  the  oonnty  in  which  the 
trial  was  had. 

2.  Where,  Id  a  criminal  case,  the  state  fails 
to  convict,  or  defendant  Tirores  insolvKit,  the 
only  comprasation  to  which  the  sherifC  la  enti- 
tled is  the  allowance,  not  exceeding  fSOO,  pto- 
Tlded  for  by  Rev.  St.  9  1231. 

3.  Rev.  St.  8  (264,  which  prescribes  the 
course  of  procedure  where  the  venae  is  changed 
In  crtminal  cases,  does  not  affect  the  rifcht  of 
the  sheriff  of  the  county  in  which  the  trial  Is 
had  to  compensation. 

Error  to  court  of  common  pteas,  Ross 
county. 

Petition  by  the  state  ex  rel.  against  the 
commlsslonera  of  Ross  county,  to  compel 
ddendants  to  allow  relator's  claim  for 
certain  tees  as  sheriff.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  bring 
error.  Reversed,  and  petition  dismissed. 

Marcus  Q.  Evans,  Pros.  Atty.,  for  plain- 
tur.  Carpenter  &  Logan,  lor  defsndant. 

PER  CURIAM.  Where,  In  a  criminal 
case,  the  venue  is  changed,  and  the  state 
falls  to  convict,  or  the  defendant  proves 
insolvent,  the  county  In  which  the  Indict- 
ment Is  found  is  not  liable  for  the  fees  of 
the  sheriff  fit  the  county  in  which  the  trial 
was  bad.  Section  7264,  Rev,  St.,  prescrib- 
ing a  course  of  proct«dure  In  such  cases, 
does  not  affect  the  right  of  that  officer  to 
compensation.  The  only  compensations 
which  sheriffs  are  entitled  to  receive  In 
cases  where  the  state  falls  to  convict,  or 
the  defendant  proves  Insolvent,  Is  the 
allowance,  not  exceeding  $H0O.  provided 
for  by  section  1381  of  the  Revlaed  Statutes. 
Judgment  reversed,  and  petition  dis- 
missed, at  the  costs  of  the  defendaut  in 
error. 


(49  Ohio  St.  370) 

NUAS  V.  PARKS. 
(Snpreme  Conrt  of  Ohio.   April  20,  1892.) 
Jnnicui.  SiLBB— CospiBMATioiT  —  Settiso  Asidb 
—Motion— Appeal. 

1.  Hie  conrt  of  common  pleas  haa  complete 
control  over  Its  own  orders  auring  the  term  at 
wliich  they  are  entered,  and  may,  in  its  discre- 
tion, on  motion  of  the  purchaser,  set  aside  a 
sheriff's  sale  In  an  action  to  foreclose  a  mort- 
gage, and  an  order  confirming  the  same. 

2.  This  discretionary  power  is  not  lost  br 
continuing  the  motion  to  the  next  term,  ana 
when  then  decided  it  Is  the  same^  In  l^al  coa^ 
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tempUtlon,  as  if  the  dedslon  was  made  at  the 
term  at  which  the  tnotioD  vaB  filed. 

8.  Oa  appeal  from  a  judgment  setting  aside 
the  sale  and  order  of  confirmation,  the  supreme 
court  will  not  consider  the  eridence  introdoced 
on  the  hearinff  of  the  motion,  to  determine  Ita 
anfilclaicy. 

Error  to  circalt  coQrt,  Lucan  county. 

Action  agQinst  one  Nites  tu  foreclose  a 
mortKaRe.  The  land  was  hoM,  nnder  an 
order  of  sale,  to  LyRander  Parks,  who  att- 
erwardtf  moved  tu  set  uHlde  tlie  sale  and 
the  order  of  conflrniatlnn.  From  a  Jadft- 
ment  for  movant,  Nlles  brluga  error.  Af- 
firmed. 

Statpmftnt  by  the  coart: 

The  defendant  In  error,  Lyeander  Parks, 
hid  (iff  certain  land  offered  for  sale  by  the 
sberlfif  under  an  order  laeaed  for  that  pur- 
pose in  an  action  to  foreclose  a  mortftaffe 
on  the  land.  At  the  sale,  and  before  Parks 
made  blR  bid.  It  wan  announced,  as  be 
claims,  by  the  sheriff,  "that  there  were  3U1 
acres  in  the  tract  of  land  that  he  was 
then  offeriDK  for  sale,  and  the  sheriff  far- 
ther said  that  the  land  bad  hwn  several 
times  before  offered  for  sale,  and  that  If 
any  person  blddfne  on  the  land,  who  had 
not  examined  the  land,  or  the  title  to  the 
same,  found  either  the  title,  or  the  qnan- 
tity  and  character  of  the  land,  to  be  un- 
satisfactory, be  wonld  not  beconipelled  to 
take  the  property.  Whereupon  Parks 
said,* I  have  not  seen  the  land, and  do  not 
knowlts  Talne,bQt,]ndKinK  from  the  num- 
ber of  acres,  i  should  think  the  land  cheap : 
and  I  will  bid  on  It,  on  the  conditions  yoo 
olf6r  It,  and  on  no  other:'  and  his  bid 
was  made  and  accepted  expressly  oo  the 
conditions  above  named,  and  said  condi- 
tions were  a  part  of  his  bid  on  said  prop- 
erty." The  land,  which  was  sold  as  a 
tract  containing  301  acres,  was  struck  off 
to  Parks,  and  return  made  of  the  sale  by 
tbe  sheriff,  which  was  eonflrmed  by  the 
court  before  Parka  saw  tbe  land,  or  bad 
ascertuined  the  quantity  eontalned  In  the 
tract.  It  was  represented  to  tbe  coart, 
at  tbe  time  the  sale  was  confirmed,  that 
Parks  had  given  consent  to  tbe  confirma- 
tion, which  he  says  was  not  true.  Soon 
afterwards  he  examined  the  land,  and 
caused  It  to  be  surveyed,  whereby  ha  dU> 
covered  that  the  tract  contained  but  S41 
acres,  and  on  that  account  was  not  as 
valuable  as  it  wonld  have  been  if  It  had 
contained  the  qnanttty  represented.  At 
the  same  term  of  tbe  court  at  which  the 
sale  was  cunflrmed.  Parks  filed  his  motion 
to  set  aside  the  order  of  confirmation  and 
tbe  sale,  which  motion  was  continued  to 
the  next  term,  when  tbe  court  heard  tbe 
evidence,  and  Hustalned  the  motion,  setting 
aside  both  the  order  of  confirmation  and 
the  sale.  The  defendant  in  the  foreclosure 
salt,  plaintiff  In  error  liere,  excepted,  and 
tbe  evidence  submitted  on  tbe  bearing  of 
the  motion  was  embodied  in  a  bill  of  ex- 
ceptions, upon  which  error  was  prosecut- 
ed to  tbe  drcolt  court,  and  tbence  to  this 
court. 

Clayton  W.  Everett,  for  plaintiff  In  error. 
Parks  &  Barber,  for  defendant  In  error. 


PER  CURIAM.  1.  This  conrt  wiU  not 
consider  the  avidence  Introduced  un  the 
hearing  of  the  motion  for  tbe  purpose  of 
determining  whether  It  is  sufficient  to  sus- 
tain tbe  Judgment  of  the  court  on  the 
motion. 

2.  The  court  of  common  pleas  had  com- 
plete control  over  Its  own  orders  during 
the  term  at  which  tbey  wen  entered,  and 
mlffht  set  aside  the  sale  and  entry  of  con- 
firmation, at  Its  discretion.  Huntington 
T.  Finch,  8  Ohio  St.  445. 

8.  Tbe  discretionary  power  of  tbe  court 
In  this  respect  was  not  lost  by  the  contin- 
uance of  the  motion  to  tbe  next  term,  and 
when  decided  at  that  term  it  was  the 
same,  in  legal  contemplation,  as  If  tlie  de- 
rision had  been  made  at  tlie  term  at  which 
the  motion  was  filed.  Bank  v.  Doty,  9 
Ohio  8t.  SOH.  The  case  of  Ralston  v.  Wells, 
(decided  at  this  term.)  49  Ohio  St.  298,  30 
N.  E.  Rep.  784,  fs  dlstlnsruisbed  from  this 
case  in  the  estiential  feature  tbat  there  the 
motion  was  filed  at  a  term  subsequent  to 
that  at  wblch  the  Judgment  was  rendered. 
Judgment  affirmed. 


t«  Ohio  St.  mi 
8TATB  ex  rd.  v.  SCHWAB. 
(Supreme  Coart  of  Ohio.    March  8,  18D2.) 

CoMBTiTCTioiru.  Li.w— SPBoiAL  ACT  CoTtnuum 
CoRPORiTB  Powers— Vauditt. 
Act  March  25,  1891.  (88  Ohio  Iaws.  p. 
l&7t)  entitled  "An  act  to  Bopplement  sections 
1C72,  1675,  and  1676  of  the  Revised  Statutes," 
and  which  provides,  inter  alia,  that  in  dties  of 
the  third  grade  of  the  second  class,  having  a 

{opulation,  at  the  elevntth  federal  cmsas.  of 
7,66&,  one  member  of  the  council  at  large  shall 
be  elected  annaally.  who  shall  be  presidoit  of 
the  conncU,  and  appoint  all  standing  commit- 
tees, applies  only  to  the  city  of  Etamilton,  and 
is  in  conflict  with  Const  art  13,  9  1,  which  pro* 
vides  that  the  general  assembly  smU  pass  no 
special  act  conferring  corporate  powers. 

Quo  warranto  proceedings  by  the  state 
ex  rel.  against  Schwab.  Judgment  for 
plaintiff. 

W.  C.  Shepherd,  for  plaintiff.  Thomas 
Mlllikln  and  U.  O.  Burna,  for  defendant, 

PEE  CURIAM.  Tbe  act  of  March  36, 
1891,  entitled  "An  act  to  supplement  sec- 
tions sixteen  hundred  and  seventy-two, 
sixteen  hundred  and  seventy-five,  and  six- 
teen hundred  and  seventy-six,  of  the  Re- 
vised Statutes."  (88  Ohio  Laws,  p.  107.) 
which  provides,  among  other  things,  that 
in  cities  of  the  third  grade  of  the  second 
class,  having  a  population,  at  the  eleventh 
federal  census,  of  17,5^.  one  memt>er  of  the 
council  at  large  shall  be  elected  annually, 
who  shall  be  president  of  the  council,  and 
appoint  all  stondlng  committees,  applies 
only  to  the  city  of  Hamilton,  and  Is  In 
conflict  with  section  1  of  article  13  of  the 
constitution!  of  this  state,  and  void. 
Judgment  of  ouster. 


'  Const,  art.  13,  §  1,  provides  as  fbUows:  "Rta 
geuerei  assembly  shall  pass  no  spedal  act  on^ 
ferring  corporate  powers." 
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<136  Znd.  ») 

KIOHWINE  T.  PRESBYTERIAN  CHURCH 
OF  NOBLBSVILLB. 

(Supreme  Coort  of  Indiana.    Sept.  22,  189^) 

CoMPunrr  fob  iRjrtnrcTiOH— BuppLBmrux  Cou- 

PLAINT  —  AnBWEB  to  CbOM  COMPLAINT  —  NEW 

Thial  as  of  Right— BoDBtDABiEs—EviDBNOs. 

1.  Under  Rev.  St.  1881,  S  899,  which  an- 
thorizes  the  court  to  allow  Bupplemental  plead- 
ings where  a  complaint  alleges  that  defendant 
is  threatening  to  enter  on  plaintiflFs  property, 
and  asks  that  he  be  ei^oined,  It  is  not  error 
to  permit  a  supplem^tal  complaint  to  be  filed, 
averriiur  tliat  since  the  filing  of  the  first  com- 
plaint d^endant  baa  entered  on  the  premlBee, 
and  asking  for  posaession  and  damages. 

2.  Where  defendanti  in  sach  case,  files  a 
cross  complaint  claiming  title,  an  answer  there- 
to la  not  Did  whidi  disclaims  title  in  plaintiff 
to  all  land  claimed  by  defendant,  and  lying 
sonth  of  "the  line  formerly  and  nntil  recently 
occupied  by  the  fence  that  stood  three  feet 
south  of,  and  parallel  with,  the  south  wall  of* 
plaintiff's  chorch  bnildhig,  and  denies  title  in 
defendant  to  all  land  noru  of  anch  line. 

3.  Where  a  party  enters  on  land  otter  a 
anlt  is  commenced  against  ttim  to  enjoin  him 
from  entering,  he  cannot  be  heard  to  say,  after 
the  conrt  decides  against  him,  and  awards 
pH^ntiff  nominal  damages,  that  he  entered  on 
the  premises  in  good  faith. 

4.  Where,  by  supplemental  complaint,  a 
cause  of  action  for  damages  and  posaessicHi  of 
real  estate  is  joined  with  an  action  to  enjoin 
defendant  from  entering  on  the  land,  and  for 
damages,  and  the  two  canses,  as  thus  jmned, 
whether  properly  or  impropeiiy,  proceed  to 
judgment,  by  which  all  qaestions  at  issue  under 
both  causes  of  action  are  adjusted,  the  de- 
feated party  Is  not  enUtied  to  a  new  trial  as 
of  right. 

5.  Where  a  cause  of  action,  in  which  a 
new  trial  as  of  ri^ht  should  be  granted,  ia  Im- 
properly joined  with  a  cause  of  action  wherein 
a  new  trial  will  not  be  awarded  as  of  right, 
and  the  causes,  as  thus  joined,  proceed  to  judg- 
ment, the  fact  that  tiie  defeated  party  nnsuc- 
cessfulb'  objected  to  the  misjoinder  by  demur- 
rer will  not  entitle  him  to  a  new  trial  as  of 
right,  since  he  could  have  prevented  the  mis- 
jmndor  by  standing  on  his  demurrer. 

0.  In  an  action  by  a  church  tor  possessitm 
«t  real  estate,  it  Is  not  error  to  refuse  to  per- 
mit defendant  to  prove  by  a  former  owner  that 
the  witnraa  held  the  land  in  dispute,  np  to  a 
certain  line,  under  a  claim  of  right,  unless  it 
la  first  shown  tiiat  such  claim  was  made  to  the 
church,  or  some  person  entitied  to  act  for  It. 

7.  Where,  In  a  controversy  as  to  the  dirl- 
sion  line  of  real  estate,  it  appears  that  there 
is  no  record  of  the  original  monuments  or  sur- 
Teys,  BO  that  recoit  surreys  are  tmly  anoKal- 
metely  correct,  the  testimony  of  those  who  re- 
member where  the  comers  and  line  were,  as 
shown  by  a  fence  erected  nearly  40  years  be- 
fore the  trial,  and  subsequently  removed  on  be- 
coming dilapidated,  will  control.  In  favor  of  the 
party  claiming  to  such  line  and  occupying  the 
premises  for  many  more  than  20  years  prior 
to  the  tvinginff  Of  the  action,  as  ag^nst  the 
paper  titie  of  the  parties,  and  the  evidence  of 
many  witnesses  uat  the^  do  not  remraib^ 
sueh  foioe,  and  that  th^  nad  never  seen  It. 

Appeal  from  circuit  court,  Marion  cotm- 
ty;  £.  A.  Brown,  Judice. 

Action  by  the  Presbyterian  Gbnrch  of 
NobiettvUle  agatnet  George  G.  Ricliwino 
tor  HD  injunction,  the  poaaeaelon  of  real 
estate,  and  for  daniRf^es.  Prom  n  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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Shirts  &  KBboorne  and  Stepbe»Hon  A 
Fertlg,  for  appellant.  F.  B.  Pfaff  and 
Kane  &  Darla,  tor  appellee. 

HOWARD,  J.  Tbe  appellee  alleges  In 
Ite  complaint  tbat  said  church  Is  the 
owner  and  entitled  to  the  possession  ot  a 
part  iiTIot  5  in  square  14  In  tbe  town  (now 
city)  of  NoblesvlUe,  "  beginning  at  a  point 
on  the  weHt  line  of  said  Tot,  and  three  feet 
Bonth  uf  tbefnnndation  and  sonth  wall  of 
naid  church  building,  and  run  thence  east, 
182  feet,  to  the  east  line  of  said  lot;  thence 
north  to  the  north  line  ot  said  lot;  theare 
west,  1S3  leet,  to  tbe  vest  line  of  said  lot; 
and  thence  sunth  to  tbe  place  of  b^In- 
ning.'  It  Is  further  alleged  "that  said 
church  has  held  the  exclaslve  and  adverse 
pOBsessIon  ot  said  premises,  claiming  to 
bo  the  owner  thereof,  continuously,  for 
fortj- years;"  and  It  Is  averred  tbat  the 
defendant,  tbe  appellant  In  this  appeal, 
"Is  entering  and  thrnatenlug  to  enter  on 
said  premises,  and  is  erecting  and  threat- 
ening to  nrect  thereon  bnlldlnga  for  his 
own  nse  and  occupancy,  and  that,  unlesa 
restrained  by  this  court,  be  will  make  nx- 
cavatlona  and  erectsuch  buildings  on  said 
premises,  and  will  so  ronstruct  and  erect 
tbeeamH  as  to  shut  oft  the  light  and  alron 
the aonthsldeof  said  building,  and  Interfere 
wltb  the  aseand  enjoyment  thereof  byeald 
members  ot  said  chorch,  who  bold  and  have 
held  devotional  and  religious  exercises 
therein  for  forty  years  last  past;*  asking 
for  damages  and  an  Injnnctlon.  !n  a  sup- 
plemental complaint  it  Is  alleged,  "  tbat 
said  defendant,  since  the  iiommencement 
of  this  suit,  and  with  tall  knowledge  ot 
the  plaintiff's  rights,  as  above  stated,  has 
entered  npoo  and  taken  poHsesslon  of  said 
real  estate,  although  forbidden  by  the 
plaintiff  Bu  to  do,  and  has  made  excava- 
tloDB  thereon,  torn  down  and  removed 
fences  therefrom,  erected  bnildlngs,  walls, 
and  other  8tructur(>B  thereon  lor  bis  own 
use  and  benefit,  and  for  bis  own  exclusive 
occupancy;"  asking  for  damages  and  pos- 
BeBBlon.  A  demurrer  to  the  complaint  for 
improper  Joinder  ot  causes  of  action  was 
overruled,  as  was  also  a  motion  to  strike 
ont  the  supplemental  complaint,  and  also 
a  motion  to  separate  the  complaint  Into 
paragraphs;  also  a  demurrer  to  the  com* 
plalot  for  want  of  facte.  The  answer  Is  In 
four  paragraphs :  (1)  Admitting  the  acts 
complained  of,  but  denying  tbat  they  took 
place  on  any  part  of  Boid  lot  "  other  t  ban 
26  2-5  feet  off  of  the  south  side  thereof;" 
(2 and  8)  tbe  statute  of  limitations;  and 
(4)  the  general  denial.  There  is  also  a 
cross  complaint  to  qnlet  title  to  said 
"twenty'slx  and  two-fitths  ft-et  off  the 
sonth  side  of  lot  five. "  A  reply  In  general 
denial  was  made  to  the  first  three  para- 
graphs of  tbe  answer,  and  an  answer  in 
three  paragraphs  to  the  cross  complaint, 
(1)  denying  appellant'H  title  to  any  part 
ot  said  lot  five,  "situate  and  lying  north 
of  the  line  formerly  and  until  recently  oc- 
cupied by  tbe  fence  that  stood  three  feet 
sonth  ot.  and  parallel  with,  the  south 
wall  of  tbe  church  bulldlog:"  (2  and  S) 
the  Htntnte  of  limitations.  A  demurrer  to 
these  parugrnphs  of  answer  to  tbe  cross 
complaint  was  overruled,  and  the  nppel- 
lant  replied  In  general  denial.  On  a  trial 
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by  tbe  eoort,  there  was  a  fladlofc  fortlie 
appellee.  A  decree  was  entered,  award- 
ing damages  In  the  snm  of  one  cent,  qui- 
eting tbe  title  ot  appellee,  awarding  a 
writ  of  ejectment  against  appellant,  and 
enjoining  the  appellant  from  any  farther 
Interlerencewlth  appellee's  pussesslon  and 
eojoyinent  of  said  real  estate. 

NnmeroQS  rulings  on  the  pleadings  are 
assigned  as  errors  and  discussed  by  coun- 
sel. Whether  It  was  error  to  overrule  the 
deronrrer  to  tbe  complaint  for  Improper 
Joinder  of  causes  ts  a  question  which  It 
would  avail  nothing  to  decide,  for  tbe 
reason  that  tbe  statute  has  expressly 
proTided  that  such  error.  If  it  exist,  shall 
not  be  sufficient  to  reverse  a  Jndgment. 
Rev.  St.  1881,9  S41;  Ren  nick  v.  Chandler, 
m  Ind.  854;  Coan  v.  Qrlmra,  68  Ind.  21; 
TIaals  T.  Stewart,  109  Ind.  871.9  N.  E.  Rep. 
403. 

We  do  nnttbink  the  court  erred  in  rins- 
ing to  strike  out  the  supplemental  com- 
plaint. The  Btatute(Ber.  »t.  1881,  S  399) 
anthoriies  tbe  court  to  allow  supplemen- 
tal pleadings  showing  facta  which  oc- 
curred after  the  former  pleadings  were 
filed.  The  original  oomplaint  stated  that 
appellant  was  threatening  to  enter  upon 
appellee's  property,  and  asked  that  he  be 
enjoined  Irom  no  doing.  Thesnpplemental 
complaint  averred  that  slncu  the  filing  of 
the  nrst  comptalnttfae  appellanthad  actu- 
ally entered  upon  the  premises,  and  asked 
that  possession  be  restored  to  appellee. 
We  think  tbe  pleading  was  in  ronfurraity 
with  tbe  statute,  and  that  it  was  in  har- 
mony with  *-be  canse  of  action  made  by 
the  original  complaint.  "  The  oQlce  of  the 
snpptemental  complaint  *  *  is  to 
bring  upon  the  record  such  new  farts  that 
the  court  may  grant  the  proper  reli<it  upon 
the  facts  existing  at  the  time  of  the  final 
decree."  Patton  v.  Stewart,  <f4  Ind.  o48. 
In  the  <?ase  at  bar  the  additional  aver- 
ments In  tbe  supplemental  complaint  en- 
abled the  court  to  s^ve  to  the  appellee  a 
complete  remedy  In  the  final  decree;  the 
order  of  ejectment  being  based  upon  tbe 
facts  stated  In  tbe  supplementnl  com- 
plaint, and  proved  upon  the  trial.  Tbe 
policy  ot  tbe  law  Is,  so  far  as  it  can  be 
done,  to  give  a  complete  remedy  in  one 
suit  tor  all  wrongs  complained  of,  grow- 
ing out  ot  the  same  transaction,  and  so 
put  an  end  to  the  litigation.  The  supple- 
mental pleading  In  this  case,  taken  with 
tbe  orljiinal.  formed  but  a  single  com- 
plaint. 'This  complaint  was,  In  effect,  a 
claim  for  the  recovery  of  real  property, 
with  damages  for  injury  to  tbe  land,  and 
a  prayer  to  quiet  title,  all  nl  which  may 
be  united,  aa  appears  byclanse  6  of  sec- 
tion 278,  Rev.  8t.  1381.  But  our  eonrts  are 
courts  of  law  and  equity,  and  while  the 
court  in  this  case  bad  undoubted  power  to 
render  a  decree  for  pomeeslon,  quieting 
title,  and  damages,  it  also  had  power,  In 
the  same  decree,  to  enjoin  the  commission 
or  eontlnnance  of  the  Injury  complained 
ot.  Tbe  prayer  for  injnnctlon  was  tfaere- 
tore  properly  united  with  the  prayer  for 
damages,  for  recovery  of  possession  ot  the 
'^ai  estate,  and  to  quiet  title  to  the  same. 
IV^nnell  v.  Allen,  63  Ind.  ISO;  Field  v. Holt- 
man,  93  Ind.  205;  Bishop  v.  Moorman.  98 
Ind.  1.  We  think  that  tbe  pleading,  aa  a 


whole,  was  good,  and  that  the  aotion  to 
strike  out  the  supplemental  complaint 

was  properly  overruled. 

Whether  the  motion  to  separate  the 
complaint  into  paragraphs  should  have 
been  allowed,  need  not  be  inquired  Into. 
The  error,  if  any,  was  harmless,  and.  In 
any  case,  could  nut  avail  on  appeal.  Sec- 
tion 341,  Rev.  St.  1881;  Railway  Co.  v. 
Booker,  90  Ind.  581. 

Tbe  answer  to  tbe  cross  complaint  was 
not  bad  for  tbe  renson  that  It  disclaimed 
title  in  tbe  appellee  to  all  land  claimed 
by  appellant,  and  lylug  south  of  "tbe  line 
formerly  and  until  recently  occupied  by 
the  fence  that  stood  three  feet  south  of 
and  parallel  with,  the  south  wall  ot  the 
church  building,"  and  denied  title  in  tbe 
appellant  to  all  land  north  of  that  line. 
Tbis  answer.  Indeed,  states  the  principal 
issue  between  tbe  parties,  and  nearly  tbe 
whole  body  of  the  evidence  given  in  tbe 
case  was  directed  to  the  Question  of  tbe 
existence  or  nonexistence  of  the  line  of  di- 
vision thus  referred  to. 

The  appellant  made  three  motions  to 
modlTy  the  decree  in  accordance  with  tbe 
views  maintained  by  him  in  bis  pleadings, 
and  supported  by  the  evidence  adduced  by 
him.  The  motions  were  severally  over- 
ruled. The  court  found  for  the  appellee 
on  Its  pleadings,  and  oq  tbe  evidence  given 
In  thecase.  This  finding  resulted  In  giving 
to  appellee  the  land  In  dlsoute.  To  sus- 
tain the  motions  of  appellant  to  modify 
the  decree  so  as  to  give  him  a  part  of  tbe 
property  already  found  to  belong  to  tbe 
appellee  would  have  been  quite  InconaJst- 
en*-.  Nor  can  it  be  said,  as  counsel  tor  ap- 
pellant contend,  that  appellant  acted  Id 
good  faith  in  entering  upon  the  disputed 
territory,  and  erecting  hie  bnlldlnga  there- 
on. This  entry  wae  made  and  tbe  build- 
ings erected  by  him  after  the  filing  of  ap- 
pellee's original  complaint,  and  against 
the  express  prohibition  ot  appellee.  Ap- 
pellant acted  with  his  eyes  open,  and  at 
his  own  peill.  He  was  not  taken  advan- 
tage of,  nor  unawares;  but,  after  suit 
was  brought  to  enjoin  his  entering  upon 
the  premlseK,  be  deliberately  proceeded  to 
do  what  the  court  was  about  to  decide 
whether  be  had  a  right  to  do  or  not.  The 
court  having  decided  against  faim,  be  can- 
not now  be  beard  to  claim  that  he  was  an 
occupant  In  good  faith.  He  took  the  bas- 
ard,  and  must  abide  by  the  reacult.  Tbe 
court  undoubtedly  took  all  equities  of  tbis 
nature  Into  consideration,  In  awarding 
appellee's  demages  at  one  cent,  Tor  tbe 
case  discloses  more  than  nomlnaJ  dam- 
ages  to  appellee. 

We  think  the  court  correctly  ruled  that 
appellant  was  not  entitled  to  a  new  trial 
as  of  right.  Where  the  title  to  real  estate, 
only,  is  Involved,  as  In  ejectment  or  ault 
to  quiet  title,  a  new  trial  as  of  right  should 
be  awarded  on  motion.  But  where  two 
causes  of  action  are  joined,  in  one  of 
which  the  title  to  real  estate  la,  and  In  the 
other  Is  not,  involved,  the  rale  Is  different. 
This  action  was  originally,  and  remained 
to  the  end,  one  for  Injunction  and  dam- 
ages, in  which  a  new  trial  as  of  right  was 
not  allowable.  In  the  supplemental  com- 
plaint the  cause  of  action  was  one  for 
damages,  and  the  possessloD  ot  real  ee- 
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tate.  Whether  these  caaae«  ol  aetlon' 
were  Improperly  Joined,  as  appellant  cun- 
tende,  or  whether  they  were  properly 
Joined,  the  causes  proceeded  to  Judgment, 
and  the  decree  adjusted  all  questions  at 
IsBue  under  both  causes,  and  in  socb  ease 
the  policy  of  the  law  Is  not  to  allowa  new 
trial  as  of  right. 

Counsel  fur  appellant,  In  their  very  able 
and  elaborate  argument,  quote  the  ful- 
lowtnK  from  the  case  of  Wilson  v.  Brook- 
shlre,  120  lud.  497,  25  N.  E.  Bep.  181 :  "  The 
rale  Is  that  where  a  cause  proceeds  to 
Jadffment,  which  embraces  a  snbstantive 
cause  of  action,  In  which  a  new  trial  as  a 
matter  of  right  Is  not  allowable,  then, 
even  tboujch  it  embraces  other  causes.  In 
which  a  new  trial  as  of  right  is  allowable, 
the  policy  of  the  law  Is  to  regard  that 
eaase  of  action  as  controlling  In  which  a 
second  trial  as  of  right  Is  not  permitted. 
Bradford  r.  School  Town  of  Marlon,  107 
Ind.  280.7  N.  E.  Bep.  256;  Butler  Dnlver- 
slty  T.  Oonard,  94Ind.35S."  Of  this  state- 
ment of  the  rule,  as  xlren  by  Judge 
Mitchell, counsel  for  appellants  say  In  their 
bripf :  "Ho  far  as  appears  from  the  state* 
ment  of  facts  In  that  case,  the  statement 
therein  made  by  the  court  was  correct,  as 
applying  thereto.  It  Is  correct  aa  applied 
to  a  case  where  two  causes  of  action  are 
properly  Joined,  In  which  nu  new  trial  as 
of  rltfbt  Is  allowable  as  to  one  of  them, 
and  where  the  party  otherwise  entitled  to 
a  new  trial  acquiescee  in  such  Joinder; 
and  It  is  also  correct  aa  applied  to  a  case 
where  two  causes  of  action  bare  been  Im- 
properly Joined,  and  the  case  proceeds  to 
Judgment  wlthoat  objection."  We  agree 
with  the  statements  of  the  learned  coun- 
sel, but  counael  say  that  the  rale  doea  not 
apply  where  causes  have  been  Improperly 
Joined  over  the  objection  of  the  party 
otherwlaa  entitled  to  a  new  trial  na  of 
right;  that  "what  the  learned  Judge 
meant  by  the  statement,  *  where  the  case 
proceeds  to  Judgment.'  was  simply  that 
where  each  case  proceeded  to  Judgment 
without  objection  no  new  trial  as  of  right 
could  be  had."  This  contention  is  fully 
answered  by  the  quotation  in  appellant's 
brief  from  fiutler  University  y.  Conard: 
"The  defendant  has  it  in  bis  power,  by  de> 
mnrrer,  to  prevoit  the  mlsjoloed  caasea  of 
aetlon  from  being  tried  together.  If  the 
plaintiff,  by  his  fa  nit,  incorrectly  Joins  two 
or  more  claims  In  one  action,  and  the  de- 
fendant permits  the  mlsjolned  causes  to 
go  to  trial  together,  thennaucceesful  party 
in  the  trial  should  not  be  heard  to  com- 
plain because  a  new  trial  as  of  right  is  re- 
fused. Either  party  bad  It  In  his  power  to 
have  the  cause  of  action  in  which  anch  new 
trial  is  proper  tried  by  itself,  and  thus  to 
secure,  in  case  of  an  adverse  Judgmpot, 
the  beneQt  of  a  new  trial  without  cause." 
It  is  not  enough  for  appellant  to  say,  In 
answer  to  this,  that  the  court  overruled 
bis  demurrer.  He  could  have  stood  upon 
his  demurrer,  refoaed  to  plead  further, 
and  thus  prevented  the  Improperly  joined 
causes  from  proceeding  to  Judgment.  But 
we  do  not  tblnb  there  was  an  improper 
Joinder  of  causes.  The  action  was  sub- 
stantially one  forlnjunctlon  and  dnrauees, 
the  question  of  title  being  Incidental.  Nei- 
ther a  ]ory  trial,  nor  a  new  trial  as  of 
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right,  roald  be  demanded.  Miller  t.  City 
of  Indianapolis,  188  Ind.  IOC,  M  M.  B.  Bep. 

228. 

Ill  the  motion  for  a  new  trial  for  cause, 
four  reasons  are  given;  the  first  and  sec- 
ond being  that  the  finding  and  Judgment 
are  not  aapported  by  anniclent  evidence, 
and  that  they  are  contrary  to  law.  The 
third  reason  given,  that  the  court  refused 
to  permit  the  appellant  to  prove  the  acts 
and  declarations  of  one  Wallace,  a  mem- 
ber of  the  church  congregation,  in  connec- 
tion with  a  certain  survey  of  the  disputed 
territory,  presents  no  question,  for  the 
reaeoD  that  no  exception  to  the  ruling  of 
the  eonrt  Is  shown  In  the  record.  Neither 
was  It  shown  what  acts  or  declarations  It 
was  proposed  to  prove.  Nor  does  it  ap- 
pear That  Wallace  bad  any  authority  to 
speak  for  appellee,  or  to  bind  tbechnrch 
by  his  words  or  actions. 

The  fourth  reason  asHlgned  fur  a  new 
trial  Isthattbe  court  refused  to  aHow  a 
witness.  Ell  Sliumack,  a  former  owner  of 
the  land  now  owned  by  appellant,  to 
prove  that  he  held  the  real  estate  in  con- 
troversy, up  to  a  certain  line,  under  a 
claim  of  right.  The  court  refused  to  al- 
low the  evidence  unless  it  was  shown  that 
the  claim  was  made  to  the  church,  or 
some  ofiicer  or  otiier  person  entitled  to 
act  for  the  cbarcb.  we  think  this  was 
right.  The  mere  Intent  which  a  person 
has  in  mtnd  when  he  does  an  act  cannot 
bind  an  adverse  party,  to  whose  knowl- 
edge that  claim  orlntereet  is  not  brought. 
Besides,  the  ruling  uf  the  court  was  harm- 
leaa  to  appellant.  The  witneaa  had  al- 
ready, over  appellee's  objection,  anawered 
fully  aa  to  hia  claim  of  title  to  the  land  In 
question. 

A  mass  of  evidence  was  introduced  by 
both  parties,  principally  to  determine  the 
location  of  the  line  dividing  the  lands  uf 
appellant  from  those  of  appellee.  We 
have  gone  carefully  over  the  record,  of 
nearly  7&0  pages,  and  are  satisfied  that, 
while  there  is  much  conflict  In  the  teatl- 
mony,  yet  there  waa  ample  evidence  to 
support  the  finding  of  the  court.  Appel- 
lee'a  claim  Is  that,  at  the  time  uf  building 
the  church,  being  about  40  years  before 
the  bringing  of  the  suit,  and  at  a  time 
when  the  adjacent  lots  were  vacant,  and 
the  sarroundlng  streets  and  alleys  not 
well  defined,  the  charch  anthorities  locat- 
ed theirlot  by  measurements  then  believed 
to  be  correct;  that  they  placed  their 
church  building  within  their  own  ground, 
and  three  feet  away  from  appellant's 
land;  that  they  built  a  fence  around  their 
lot,  setting  the  fence  on  appellant's  aide 
only,  twu  feet  and  six  Inches  from  the 
church,  or  six  Inches  from  appellant's 
land,  so  that  the  fence  might  be  wholly 
upon  the  church  ground ;  that  this  fence 
so  remained  until  about  1876  or  1877, 
when,  by  agreement  with,  and  at  the  re- 
quest of.  Ell  Sbnmack.  then  owner  of  ap- 
pellant's land,  this  fence,  having  become 
dilapidated,  was  removed;  that  Shnmaek 
at  the  same  time  agreeil  to  protect  and 
care  for  the  church  property;  and  that  no 
claim  to  the  disputed  ground  waa  ever 
made  by  appellant,  or  any  of  those 
through  whom  he  derives  title,  until  aboat 
tbe  time  ot  the  bringing  ol  tbta  snlt.  The 
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only  two  sarrlron  of  tboae  wbo  made 
tbe  orlKtnal  measoremeDt  of  tbe  ebnrcb 
lot,  and  bad  the  partition  fence  ballt,  tes- 
tified to  tbe  foreguinK  facta,  and  tbey 
were  corroborated  bynamerouB  witnesses 
wbo  had  seen  the  fence  during  the  whole 
period  that  It  wae  np,  and  also  by  tbe 
man  who  asBlated  In  itsremoTaJ.  Many 
witnesses,  howerer,  testified  that  no 
each  fence  ever  existed;  bat  we  are  of 
opinion  that  this  conflict  may  be  recon- 
ciled. In  a  large  d«sree,  by  tbe  clrconi- 
atance  that  some  wttnessee  testified  as  to 
what  tbey  bad  seen  and  remembered, 
while  others,  equally  honest,  testified  as 
to  what  they  had  not  seen  or  did  not  re- 
member. Several  surveyors  and  engi- 
neers teattfled  that  there  Is  bo  record  now 
left  of  any  monnment  of  the  original 
town  of  NoblesvIIIe.  Tbey  also  testified 
48  to  late  surreys  or  measurements  made 
from  certain  stone«  placed  about  20  years 
before  the  time  of  the  suit,  but  admitted 
that  tbe  location  of  those  stones  was 
only  approximately  correct,  or,  rather, 
assumed  to  be  correct.  Of  coarse,  the  lo- 
cation of  lot  lines  and  comers  measured 
from  sach  monaments  coold  only  be  ap- 
proximately correct.  It  Is  true  that  In 
case  of  a  survey  as  provided  by  statute, 
(Rev.  St.  188], §§  5950tn  5955.)  to  determine 
and  perpetuate  a  line  or  a  comer,  the 
surveyor's  record.  If  unappealed  from, 
would  suffice.  But  In  this  case  no  rec- 
ord was  kept  of  any  survey,  and  the  tes- 
timony given  by  the  sarveyors  was  of 
very  little  value,  except  to  show  that  all 
the  original  monuments  of  tbe  town  have 
been  lost.  Tbe  testimony  of  those  wbo 
remembered  where  the  lines  and  corners 
of  the  lots  were  oiiglnnlly  established, 
and  where  they  have  since  been  main- 
tained, must  cootrol.  Because  appellant's 

Kaper  title  gives  him  2R  2-5  feet,  and  appel- 
>e'B  calls  for  only  39  S-5  feet,  this  cannot 
avail  to  give  appellant  a  part  of  tbe  land 
claimed  adversely,  and  occupied  by  ap- 
pellee for  many  years  preceding  the  20 
years  prior  to  this  action.  Nor  is  it  mate- 
rial that  tbe  ehureb  authorities  may 
have  been  mlstaben  in  tbe  beginning, 
when  measuring  their  lot,  erecting  their 
church,  and  building  their  fence  around  it. 
The  testimony  is  that  the  measuremputs 
were  made  from  an  ancient  stake,  which 
was  believed  at  the  time  to  mark  the  cor- 
ner of  tbe  cbnrch  lot  according  to  tbe 
original  plat  of  tbe  town.  The  lines  so 
determined,  and  recognlied  for  40  years 
since,  cannot  now  be  called  In  question. 
Flynn  t.  Glenny.  51  Mleh.  580.  17  N.  W. 
Bep.  66,  and  cases  there  cited;  Brown  t. 
Anderson,  90  Ind.  98;  Wlngler  v.  Simpson, 
98  Ind.  201 ;  Boots  v.  Beck,  109  Ind.  473, 9 
N.  E.  Bep.  69^. 

Whether  appeDee  sned  In  the  proper  cor- 
porate name  la  a  question  not  properly 
raised  by  the  record.  For  all  that  ap- 
pears, the  suit  was  brought  by  the  trus- 
tees In  the  corporate  name  chosen  by  the 
churcb  society,  and  no  question  was  made 
of  this  by  eltber  party  during  the  trial. 
This  Is  all  that  the  statute  requlrea.  Bev. 
St.  1881,  S  8824,  and  other  sections.  Even 
If  ft  were  otherwise,  It  would  now  be  too 
late  to  raise  the  question.  Henston  v. 
Ballroad  Go^  16  Ind.  27fii  Presbyterian 


Ctanreb  Horton,  60  Tnd.  3tt;  WQea  v. 
Trastees.  etc.,  68  Ind.  206.  We  find  no 
available  error  In  tbe  record.  Tbo  Judg- 
ment la  affirmed. 


<S  Isd.  App.  MQ 
HAISLEfTT  T.  HALLEITT  at  aLl 
(Appellate  Court  «C  Indiana.  Sept  90,  UBS-) 
ZxauiiTT  or  HD8BAin>— Riqhts  or  Wirs— AcnM 

rOB  SCPPORT  AOAINST  GUABDIAK. 

1.  An  action  by  a  wife  against  the  gnard- 
lan  of  her  Insane  husband  for  support  is,  in 
effect,  against  her  hnsband,  and  will  not  lie. 
as  the  common  law  gives  no  such  right,  and 
the  statute  gives  it  (Rev.  St.  |  6132)  only 
where  the  hnsband  has  deserted  his  wife,  or  is 
In  the  state  prism,  or  is  an  habitual  dnuikard, 
or  has  reaonnoed  the  marital  relation,  and  re- 
fused to  live  with  his  wife,  by  joining  a  sect 
requiring  such  renunciation. 

2.  In  such  case,  howevw,  she  may  pt»- 
core  necessaries,  and  h»  hasl>ud*B  estate  wUI 
be  liable  therefor,  or,  If  the  guardian  refuses 
to  funuBh  support,  she  maj  a^y  to  the  court 
under  whose  authority  he  Is  acttaig,  to  ennpel 
him  to  make  suitable  provision. 

3.  Though  timber,  while  standing  on  land 
of  an  insane  hustiana,  is  part  of  the  realty, 
when  severed  by  his  guardian  it  at  once  be- 
comes personaltT,  and  the  wife  cannot  recover 
from  him  one-third  of  the  proceeds  of  a  sale 
thereof. 

4.  Where,  before  appointment  of  a  mard- 
lan  for  an  insane  huslwttd,  the  wife  and  chil- 
dren are  in  possession  of  his  land,  and  raise  a 
crop  thereon,  ther  are  entitled  thereto  for  their 
support,  and  may  recover  from  the  guardian 
OS  an  individual,  if  he  takes  possesnon  and 
sells  the  same,  since  tbe  conunon  law.  In  ease 
of  the  Involuntary  absence  of  tile  husband, 
gives  the  wife  the  right  to  use  his  pnmei^ 
ty  to  provide  a  sunioTt  for  herself  and  dbS- 
dren. 

5.  The  wife,  however,  in  such  case^  can- 
not recover  from  the  guaidlan,  as  sach. 

AppeaHrom  eIrctUt  rourt,  Montgoniery 
county;  E.  C.  Snyder,  Judge. 

Action  by  Rebecca  Hallett  against  ElQafa 
P.  Hallett  and  uthera.  From  a  Judgment 
lor  defendants,  on  anstalnlng  a  demnrrer 
to  tbe  complaint,  plaintiff  appeals.  At> 
Qrmed. 

Hurley  ft  Clodfelter.  for  appellant.  W. 
T.  Whittlngton,  H.  A.  Wilkinson,  and  H. 
D .  Tan  Cleave,  for  appellees. 

BOSS,  J.  Tbe  appellant,  la  May,  1893. 
filed  her  complaint  In  three  paragraphs, 
nlleglnir  that  she  and  tbe  appellee  Elijah 
P.  Hallett  were  hnsband  and  wife,  having 
been  married  16  years  prior  to  the  Ollng  uf 
her  complaint;  that  they  lived  and  cohab- 
ited together  from  tbe  time  ol  their  mar- 
riage until  In  the  year  1U88,  at  which  time 
her  said  husband  becameof  unsound  mind, 
and  was  sent  to  the  hospital  for  tbe  lo- 
aane,  at  Indianapolis,  where  be  Is  now 
confined;  that  as  a  resalt  ol  such  mar- 
riage there  was  bom  to  them  five  ebll- 
drnu,  all  of  whom  are  now  living,  and 
ranice  In  age  from  4  to  14 years;  that  at 
the  time  her  husband  became  Uisane  be 
was  tbe  owner  of  an  undivided  one*thlrd 
Interest  In  200  acres  of  land,  aald  Interest 
therein  being  of  the  Talne  of  $2,200,  also 
the  owner  of  personal  property  ot  tbe 
value  of  $300;  that  there  was  sttuatad  oa 
said  land  a  dwelling  honss  and  other  ass- 
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essary  oatbofldlngs,  wblch  were  occnpled 
and  need  by  nppellaot,  ber  busband,  and 
tfaelr  cblldren.  and  after  ber  husband  be- 
came an  iDmate  of  tbe  hospital  she  and 
tbelr  cblldren  continaed  to  reside  on  said 
land,  and  occQpy  Bald  dwelling  boom  as 
a  borne,  and  continued  to  use  the  real  es- 
tateand  personal  property  of  becHald  baa- 
band  la  supporting  herself  and  children; 
that  by  tbe  use  of  all  of  ber  buBhand'e 
property,  and  by  tbe  most  persevertng  In- 
dustry and  strictest  economy,  she  was 
hardly  able  to  support  herself  and  children 
from  tbe  nee  of  said  property:  that  about 
two  yearn  after  said  BUJab  P.  Hallett  be- 
came Insane  tbe  appellee  Henry  D.  Van 
Cleave  was  appointed  bis  guardian,  who, 
as  such  guardiaa.  Immediately  took  possea- 
Biun  of  all  the  property  and  effects  of  his 
ward,  toxether  with  85  bushels  of  wheat, 
which  she  bad  raised  on  said  land,  ol  the 
value  of  $70,  and  that  he  afterwards  re- 
turned to  appellant  about  9800  worth  of  the 
personal  profwrty,  conslatlng  of  lire  stock 
and  household  goods;  that  In  October, 
1890,ia  a  suit  brought  by  tbeownemot  tbe 
other  tnro-tblrde  of  said  land  against  said 
Van  Cleave,  as  guardian,  for  partition, 
there  was  set  oB  to  said  Elijah  P.  Rallett 
66  acres  and  72-100  of  an  acre,  tbe  greatest 
part  ol  wbleb  was  in  timber,  there  being 
no  dwelling  house  thereon;  that  said 
guardian,  under  an  order  of  tbecourt.sold 
timber  from  the  land,  receiving  therefor 
the  snm  of  9410;  that  she  has  been  de- 
prived of  her  only  means  of  support  for 
herself  and  children  by  reason  of  tbe  taking 
from  her  of  her  hosband's  said  property, 
and  that  she  and  her  Infant  cblldren  are 
dependent  upon  ebarlt>  ;  that.  In  the  care 
and  support  ol  their  children  during  the 
year  preceding  the  QIInK  of  her  complaint, 
she  Incurred  liabilities  in  the  sum  of  $2r)U, 
wblch  she  requested  said  guardian  to  pay, 
and  that  he  refused  to  pay  the  same,  or  in 
any  manner  provide  for  her  or  her  chil- 
dren ;  that,  soon  after  aaid  guardian  pro- 
cured tbe  order  for  the  sale  of  said  timber, 
she  demanded  that  he  turn  over  one-third 
of  the  proceeds  of  such  sale  to  her,  which 
he  promised  to  do,  but  has  failed  and  re- 
fused to  do.  To  each  paragraph  of  the 
complaint  the  defendants  filed  demurrers, 
whlcb  were  sustained  by  the  court,  and, 
tbe  plalntitt  refusing  to  amend.  Judgment 
waH  rendered  In  favor  of  the  defendants. 

In  support  of  the  sufBclency  of  the  facts 
alleged  to  constitute  a  cause  of  action.  It 
is  insisted— First,  that  appellant  and  ber 
children  are  entitled  to  support  out  of  the 
hnsband's  estate,  and  for  u  failure  to  fur- 
nish the  same  a  cause  of  action  accrued  in 
her  favor  against  the  gaardian;  seeond, 
that  appellant  having  an  inchoate  Inter- 
est In  her  husband's  real  estate,  the  tim- 
ber being  a  part  of  the  real  estate,  a  sale 
thereof  by  the  euardlan  gave  her  a  vested 
right  In  one-third  of  the  proceeds  of  such 
sale;  and,  third,  that  she  was  entitled  to 
recover  the  value  of  tbe  K  bushels  of 
wheat  which  Hhe  raised  on  her  bnsband's 
lands,  and  which  was  taken  from  her  by 
said  guardian. 

Tills  action  Is  virtually  against  the  hns- 
bnnd  for  support.  Dnder  the  comtnon 
law,  no  such  right  of  action  existed  In 
favor  of  the  wile.  Hence,  we  mnat  look 
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to  tbe  statute  for  a  remedy.  If  any  exists. 

A  husband  Is  liable  for  necessaries  fur- 
nished his  wife,  although  not  furnished  at 
his  request,  nor  under  an  express  promise 
to  pay  therefor.  Eller  v.  CruU,  9()  Ind.  875. 
It  is  the  duty  of  a  husband  to  support  bis 
wife,  and  this  legal  obligation  creates  a 
liability  in  favor  of  one  rurnlstUng  her  the 
necessaries  for  such  support;  and,  while 
the  common  law  afforded  tbe  wife  no  per- 
sonal remedy,  for  which  she  could  bring 
an  action  and  enforce  such  remedy,  yet, 
through  the  roles  of  agency,  elie  was  en- 
abled to  bind  his  credit,  thus  procuring 
the  desired  result.  Numerous  atatutes 
have  been  enacted  by  the  legislature  of 
this  state  enlarging  the  rights  and  reme- 
dies of  the  wife.  Fur  Instance,  section 
5132,  Hev.  St.,  provides  that  "a  married 
woman  may  obtain  provision  for  tbe 
support  of  herself  and  the  Infant  cblldren 
of  herself  and  husband,  in  her  custody, 
in  any  of  thefollowlugcusee:  First.  Where 
tbe  husband  shall  have  deserted  his  wife, 
or  his  wife  and  children  without  cause, 
not  leaving  her,  or  them  sufUcient  provi- 
sion for  ber  or  their  support.  Seeond. 
When  tbe  husband  shall  have  been  con- 
victed of  a  felony  and  Imprisoned  In  tbe 
state  prison,  not  lea  ring  bis  wife  or  his 
wife  and  children  sufficient  proTlslon  for 
ber  or  their  support.  Third.  When  tbe 
husband  Is  an  habitual  drunkard,  and  by 
reason  thereof  becomes  locapeble,  or  neg- 
lects to  provide  for  his  family.  Fourth. 
When  a  married  man  renounces  the  mar- 
riage covenant,  or  refoaes  to  live  with  bis 
wife  in  tbe  conjngal  relation,  by  Joining 
biinseir  to  a  sect  or  denomination  the  rules 
and  doctrines  of  which  reqolre  a  renunci- 
ation of  the  marriage  covenant,  or  foriild 
a  man  and  woman  to  dwell  and  cohabit 
together  In  the  conjugal  relation  accord- 
ing to  the  true  intent  anil  meaning  of  the 
Institution  of  marriage.**  Again,  section 
2966,  Bev.  St.  18S1.  provides  that  "In  all 
cases  where  the  guardian  of  any  person 
ol  unsound  mind,  under  tbe  direction  of 
any  court  of  competent  Jurisdiction,  has 
made  or  may  hereafter  make  sale  of  any 
lands  of  such  person  of  unsound  mind,  the 
wife  of  such  person  ol  unsound  mind  may, 
by  her  separa te  deed,  release  and  convej' 
all  ber  Interest  In  and  title  to  such  land ; 
and  ber  deed,  so  made,  shall  thereafter 
debar  her  from  all  claim  to  such  land,  and 
shall  have  tbe  same  effect  on  her  rights  as 
if  her  husband  had  been  of  sound  mind, 
and  she  had  joiaed  with  such  husband  In 
the  execution  of  such  conveyance."  The 
law  of  descent  (section  24i)2.  Rev.  St.  1881) 
reserves  to  tbe  widow  and  children  the 
use  of  tbe  family  dwelling  house,  and  tbe 
messnages  thereunto  pertaining,  and  fields 
adjacent,  not  exceeding  40  acres,  Iree  of 
rent  for  one  year  from  the  death  of  the 
husband:  and  section  262,  Id.  1881,  re- 
serves. in  case  of  the  husband's  death,  for 
the  use  of  tbe  widow  and  minor  children, 
all  the  provisions  on  hand,  provided  for 
consumption  by  the  family.  Admitting, 
as  we  must,  that  tor  a  husband  to  become 
hopelessly  insane  Is  a  greater  mlsfortona 
to  his  family  than  bis  removal  by  death, 
yet  none  of  the  above  sectluns  of  the  stat- 
ute provide  a  remedy.  In  case  of  bis  Insan- 
ity, whereby  ctae  wife  may  either  sell  or 
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iQcamber  faer  haaband'e  estate,  or  have 
any  Intereat  therein  eet  uR  to  tier  In  lier 
owo  right.  Whether  the  husband  la  Bane 
or  Insane,  the  wife  Is  entitled  tu  support; 
and  while  she  can  neither  dispose  o{  his 
eiitata,  dot  sue  and  recover  means  from 
blfl  estate  with  which  to  auppurt  bemelf, 
except  Id  the  cases  provided  by  sactlou 
51S2,  supra,  she  may  procure  the  necessa- 
ries for  thesupport  of  herself  and  children, 
and  the  hasband's  estate  will  he  answer- 
able therefor.  In  the  case  of  Booth  v.  Cot- 
tlDffbam,  126  iDd.  481,26  N.  E.  Rep.  84, 
which  was  an  action  brought  by  the  ap- 
pellaot  to  recover  for  medical  services  ren- 
dered the  wife  of  appellee's  ward,  the  court 
says:  "It  would  be  a  reproach  to  the  law 
If  the  wife  of  an  Insane  man,  whose  estate 
Is  In  the  hands  of  a  guardian,  were  denied 
the  Decessarles  of  life,  (and  surely  medical 
attentloD  In  Illness  le  necessary,)  but  no 
■DCb  reproach  rests  upon  the  law.  For 
many  yean  It  has  been  settled  that  the 
wife  of  an  Insane  man  shall  be  provided 
with  SDch  tblne:8  as  are  reasonably  nec- 
essary to  her  comfort  and  welfare."  As 
long  as  no  guardian  had  been  appointed 
to  take  charge  of  and  manage  her  bus- 
band's  estate,  the  appellant  had  a  right  to 
manage  and  ase  It  for  the  anpport  of  tfas 
family,  but,  opon  the  appointment  of  the 
appellee  Van  Cleare  as  guardian,  he  be- 
came thepropercnstodlan  of  allblsward's 
estate.  If  Jiuch  fninrdlan  failed  or  refused 
to  make  suitable  provision  for  appellant 
and  her  children,  she  might  have  applied 
to  the  court  under  whose  authority  the 
gnardlao  was  acting,  and  the  court  would 
direct  the  gnardlao  to  Diake  proper  pro- 
vision. This  seems  to  have  been  the  course 
pnrBued  iu  the  case  of  State  v.  Wheeler, 
127  iDd.  451,  26  N.  E.  Bep.  653«  1008,  which 
meets  our  approval  as  to  the  proper 
course  to  pursue. 

It  Is  true  that  the  timber,  while  atand- 
log  upon  the  land,  was  a  part  of  the  mal- 
ty Itself,  but  when  it  was  severed  it  at 
once  became  personal  property. 

Among  other  facts  alleged  In  the  flrst 
parafErApb  uf  the  complaint,  It  la  averred 
that  appellant  raised  85  bushels  of  wheat 
OD  her  husband's  land  the  year  preceding 
theappointmentof  the  appellee  VanCIeave 
asgunrdtan,  which  he,  as  such  guardian, 
took  poRHessIon  of  and  sold.  The  appel- 
lant and  her  children  had  such  an  Interest 
In  the  wheat  raised  by  them  previous  to 
the  appointment  of  appellee  Van  Cleave  as 
entitled  them  to  use  the  same  for  their 
maintenance  and  support,  aod  to  the  pos- 
session of  which  he  had  no  right  as  aueb 
guardian.  While  we  find  no  direct  provi- 
sions authorittng  the  wife,  Id  case  of  the 
Involnntary  ebeeDce  of  the  busband,  to 
CDltlvate  his  lands,  and  thus  provide  for 
the  snppnrt  of  herself  and  children,  an  un- 
written law  grants  to  the  wife  the  right, 
bv  her  own  exertions,  to  provide  anste- 
nance  and  clothing  for  herself  and  those 
left  helplessly  in  her  charge,  and  to  that 
end  she  may  use  the  property  of  her  hus- 
band. In  Loyv.  Loy,  12K  Ind.  150,  27  N. 
E.  Bep.  861,  which  was  an  action  brought 
by  the  appellant  to  enjoin  the  use  and 
removal  of  personal  property  claimed  by 
appellant  under  a  chattel  mortgage  given 
by  f^huabaad  after  tas  bad  deserted  his 


wife  and  children,  the  mortg^agee  being 
cognisant  of  the  facts,  the  wife  wt  up  In 
defense  the  tact  of  such  desertion  and 
failure  to  provide  by  the  husband,  and 
that  her  children,  after  sach  desertion,  had 
planted  the  crops  mortgaged,  which  bad 
been  cultivated  for  thesupport  of  hersdl 
and  children,  the  same  constituting  their 
sole  dependence  for  subsistence.  This  an- 
swer was  sustained  by  the  lower  court, 
and  on  appeal  the  supreme  court  says: 
"A  husband  who  wrougfully  abandons 
and  refuses  to  support  bis  wife  and  family 
not  only  subjects  himself  to  the  varfoiu 
civil  and  criminal  penalties  provided  by 
legislative  enactment,  but  he  Impliedly 
clothes  her  with  authority  to  feed  and 
clothe  herself  and  children  by  the  ordinary 
Dse  and  consaroptlon  of  the  property  left 
In  her  possession,  and,  to  a  limited  extent, 
to  eierclbe  socb  authority  and  control 
over  bis  property  and  business  as  may  ba 
necessary  for  its  preservation,  and  tbeaup- 
port  of  herself  and  children.*  Such  sels- 
ure  and  conversion  by  the  appellee  Van 
Cleave  rests  no  right  of  action  In  appet 
lent  against  him  as  snch  guardian,  bat,  U 
any  exists,  it  would  be  against  him  as  an 
ladlvidnal.   Rose  v.  Cash,  68  Ind  278. 

Counsel  tor  appellant,  while  polntins 
out  with  great  clearness  the  Justness  of  a 
wife's  claim  to  support  out  of  the  estate 
of  her  Insane  husband,  have  failed  to  cite 
either  statute  or  adjudicated  case  wherein 
the  wife  Is  given  a  right  of  action  agalnat 
her  husband's  estate  for  such  support, 
and  we  are  unable  to  find  any  sucb  aa- 
thority.  There  was  no  error  In  sustain- 
ing thedemurrers  to  each  paragraph  of  tha 
complaint.  Judgment  affirmed. 


(8  Ind.  App.  2R) 
LAKE  ERIE  &  W.  H.  CO.  v.  ABNOLD.* 
(Appellate  Comt  of  iBdlana.   Sept  20,  1803.) 
CABBnas— Ejection  or  Puscngbb  —  DuiAOsa — 

IKSTRDCTIOKB— APPIAI.. 

1.  The  amount  of  dama^  for  hnmllladoa 
and  shame  laid  upon  a  passeo^r  by  his  wronff- 
fal  ejection  from  a  train  ia  for  the  jury  to  d»- 
termine^  and  a  verdict  for  $500  wlU  not  b« 
disturbed  as  axeesdvei 

2.  The  fact  that  Qm  amonnt  vt  additional 
fare  wronsfully  demanded  of  a  passenger  be- 
fore ejecting  him  was  triSiug,  and  could  hare 
been  paid  oy  him,  and  that  the  conductor 
advised  bim  to  pay  1^  and  Sx  the  matter  up 
with  the  ticket  agent,  cannot  be  considered  u 
mitigation  of  damages  for  such  ejection. 

3.  Nor  can  the  fact  thaL  at  the  time  tha 
additional  fare  was  demanded,  there  waa  m 
doubt  aa  to  the  terms  of  the  ticket  previotulx 
given  the  condoctw,  be  considered  in  mitiga- 
tion, as  it  waa  as  much  the  carrier's  duty  to 
give  way  aa  the  paasenger's. 

4.  In  an  action  against  a  carrier  for 
wrongfully  ejectiDg  plaintiff  from  Its  train  for 
refusal  to  pa?  aadftiona!  fare  after  he  had 
given  the  conductor  a  ticket,  where  the  terme 
of  the  ti^dEet  woe  disputed,  hut  not  nntll 
after  It  had  been  taken-  up,  and  the  Uefcet  waa 
not  in  evidence  on  the  trial,  a  reqaest  hj  d*- 
fondant  to  charge  that  the  conductor  is  not  le* 
quired  to  accept  a  pasaenger'B  statement  aa 
to  his  right  to  he  carried;  that  the  ticket 
presented  hj  him  is  conclusive  evidence  of  his 
right,  and,  if  it  shows  on  Its  face  that  he  la 
not  entitled  to  passage,  the  conductor  may 
eject  bim,— was  properly  rsfosedf  as  InmppUcft* 
ble  to  the  evidence. 

■Behearing  denied* 
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({.AffldiiTlta  nsed  on  motion  for  a  new 
trial  will  not  be  considered  on  app^  where 
Uior  are  merely  marked  exhibits*  and  copied 
Into  tiie  record,  but  are  not  made  a  part  of 
the  record  by  bill  of  exceptions  or  order  of 
the  conrt 

Appeal  from  circuit  conrt,  Tipton  coan- 
ty;  L.  J.  Ktrkpatrick.  .Tndge. 

Action  by  GeofKe  S.  Arnold  against  tbe 
Lake  Erie  ft  Weatem  Railroad  Company 
Jor  wrongfally  ejecting  plnintilt  from  a 
train  uDwblch  hewaaa  paamnger.  From 
a  Jadgroent  for  plaintiff,  defbndant  Bp- 
peals.  Afflrmed. 

W.  E.  Hackedoro  and  Bcaacliamp  ft 
Mount,  for  appellant.  Blacklldge,  Shirley 
ft  Moon,  lor  appoUee. 

LOTZ,  J.  The  appellee  was  the  plaintiff 
and  tbe  appellant  the  defendant  In  the 
court  below.  In  hie  complaint,  appellee 
charged,  in  brief,  that  he  pnrrhaMd  a  tick- 
et uf  tbe  defeodant'e  agent  In  tbe  city  uf 
Eokomo,  wbich  ticket  entitled  him  to  ride 
apon  the   defendant's  paesenger  train, 
from  tbe  cltr  uf  Kokonio  to  tbe  city  of  In- 
dfanapolle;  that  he  took  paasaee  apun 
defendant's  train  at  said  city  of  Kokomo, 
and  presented  bia  said  ticket  to  defend- 
ant's agent,  tbe  cundnetor  of  said  train, 
and  that  said  ticket  was  received  and  ac- 
cepted by  Bald  conductor;  that  be  was 
carried  npun  eald  train  to  a  point  be- 
yond tbe  city  ot  NobleBvlIle,  when  said 
condoctor  came  to  htm,  and,  In  tbe  p run- 
Ance  of  other  paseengerB,  demanded  of  tbe 
plaintiff  tbnt  be  pay  bis  fare  from  Nobles- 
vUle  to  Indianapolis, Btatlngthat  the  tick- 
et taken  by  blm  from  plaintiff  only  enti- 
tled plalntiffto  rldenpon  said  train  to  No- 
bleflvllle;  that   plaintiff  refased  to  pay 
said  additional  Tare  wrongfully  demand- 
ed of  blm,  and  that  said  conductor  then 
demanded  uf  plaintiff,  In  tbe  pretience  and 
bearing  of  other  paRsengera,  that  be  leave 
■aid  train.  Which  plaintiff  refased  to  do; 
that  eald  eondnctor  used  towards  plain- 
tiff opproblous  epltbete,  and  accused  blm 
of  attempting  to  delrand,  by  riding  with- 
out paying  bis  fare;  that,  when  tbe  train 
reached  a  statiun  called  "New  Brlttain," 
the  said  conductor  again  demanded  of 
plaintiff  that  he  pay  his  fare,  and  plaintiff 
again  refnsed,  and  Bald  conductor  then 
wrongfully  and  by  force  ejected  plaintiff 
tberefrom;  that  plaintiff  was  greatly  an- 
gered, mortified,  and  dlBgroued  thereby, 
and  endured  great  mental  soffering  and 
phyalcAl  pain.   The  defendant  answered 
tbla  complaint   by  the  general  denial. 
There  was  a  trial  by  Jury,  and  a  verdict 
for  tbe  plaintiff  In  tbe  anm  of  fSOO. 

The  assignment  of  error  dlacnssed  byap- 
pffllant's  counsel  la  that  tbe  court  erred 
fn  overruling  the  motion  for  a  new  trial. 
It  is  RtrenuouBly  Insisted  that  the  verdict 
le  not  sustained  by  sufficient  evidence. 
We  bare  eiamlned  the  evidence  with  some 
care,  and,  while  It  la  In  some  respects  con- 
fllctiDg,  yet  we  think  It  fairly  supports 
the  verdict.  The  elaborate  and  forcible 
argument  made  by  tbe  appellant's  eounifel 
on  tbla  point,  we  preanme,  was  presented 
to  the  trial  court.  If  it  wan  nna  railing 
there,  nnder  the  fixed  roles  governing  ap- 
pellate coartSjlt  moat  aarely  prove  futile 
liera. 
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Another  cause  assigned  fbr  a  new  trial 
la  that  tbe  damages  assessed  by  the  Jury 
are  exceBsive.  Tbe  action  made  by  the 
complaint  sounds  In  tort.  It  seeks  to  re- 
cover damages  for  tbe  humiliation  and 
shame  laid  opon  appellant,  and  for  an 
injury  done  to  his  person.  In  this  cIbbb  ot 
cases,  It  Ib  the  peculiar  province  of  tbe  Ju- 
ry to  asBesB  tbe  damages.  Intbeceaeuf 
Coleman  v.  Sontbnlck,  9  Johns.  43,  Kent, 
C,  J.  eald:  "The  question  of  damages 
was  within  the  proper  and  peculiar  prov- 
ince ot  the  Jury.  It  rested  in  their  sound 
discretion,  under  all  the  eircumstances  of 
the  case;  and  unless  the  damages  are  so 
outrageous  as  to  strlkt^  every  one  witb 
tbe  enormity  and  Injustice  of  them,  so  aa 
to  Induce  tbe  court  to  believe  that  tbe  Ju- 
ry must  have  acted  from  prejudice,  par- 
tiality, or  corraptluD,  we  cannot,  consist- 
ently with  the  precedents.  Interfere  witb 
the  verdict.  It  is  not  enough  to  say  that. 
In  tbe  opinion  of  tbe  conrt,  the  damages 
are  too  high,  and  that  we  would  have 
given  much  less.  It  Is  tbe  Judgment  ot  the 
Jury,  and  not  the  Judgment  of  the  court, 
whli^h  is  to  assms  tbe  damages  In  actions 
tor  personal  torts  and  injuries. "  This 
language  baa  been  quoted  with  approval 
by  tbe  supreme  court  uf  this  state.  Rail- 
way Co.  V.  CoiIarn,7S  Ind.  281.  274.  Un- 
der the  ailegatluns  uf  tbe  comiilalnt.  and 
under  the  luBtructlonH  uf  the  court.  In  or- 
der to  entitle  the  appellfe  to  a  verdict,  the 
Jury  must  neceBsarlly  have  found  that  the 
apppllee  purchased  a  ticket  from  Kokomo 
to  Indlanapolla,  and  that  the  conductor 
was  In  the  wrong  In  expelling  appellee 
from  the  train.  It  may  be,  and  we  think 
the  evidence  shows,  that  the  conductor 
was  acting  in  good  faith,  and  that  be 
honestly  believed  that  the  ticket  taken  up 
by  him  only  entitled  appellee  to  ride  to 
Nobleevllle.  But  the  Jury  roust  have 
found  that  the  conductor  either  made  a 
mistake,  or  purposely  tried  to  extort  an 
additional  fare  from  appellee.  In  either 
event,  the  appellant  would  be  liable  tor 
his  tortious  cunduct. 

Counsel  forappellant  Instet  that  thecon- 
ductor  treated  the  appellee  In  the  moet 
courteous  and  gentlemanly  manner  pos- 
sible under  tbe  drcumatances ;  that  he  ad- 
vised appellee  to  pay  Ills  tore,  and  then  set- 
tle the  matter  witb  tbe  agent  at  Kokomo, 
and  that,  even  after  the  expulsion  from 
the  car,  be  advised  him  to  purchaee  a 
ticket,  or  pay  bis  fare,  and  continue  his 
Journey  to  Indlanapolla;  that  appellee 
refueed  to  do  tbla.  although  be  had  the 
money  with  which  to  pay  his  fare;  that 
his  expulsion  was  largely  due  to  bis  own 
conduct,  and  was  Invited  by  blm  for  the 
purpose  of  laying  the  foundation  for  an 
action ;  that,  under  such  clrcnmstancee, 
the  damages  are  excessive,  and  show  that 
the  Jury  were  Improperly  Influenced  by 
prejudice  or  partiality.  It  Is  true  that 
the  appellee  was  offered  an  opportunity 
to  pay  hlH  fare,  and  continue  his  Journey 
unmolested,  and  that  he  bad  the  money 
witb  which  to  pay,  and  waa  advised  to 
settle  tbe  matter  with  the  agent  at  Ko- 
komo, and  that  be  refused  to  do  eo,  and 
that  be  refueed  to  leave  the  car  until  the 
conductor  touk  hold  ot  blm,  and  that  nu 
great  violence  or  Injury  waa  done  to  b\B 
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poraoB .  The  attttade  and  manner  of  the 
conductor  tras  firm,  and  attended  with 
some  asperity,  and  the  attention  ut  the 
other  pasHengera  was  attracted  by  the 
eontroverer  betweeu  them.  Tbe  condnc- 
tur  testified  that  theappellee  gotofl  under 
protest  and  against  his  will,  and  that  he 
was  prepared  to  use  force,  II  neceaBary,  to 
pat  him  o3.  We  du  not  concur  In  the 
doctrine  that  It  was  the  duty  ol  the  ap- 
pellee to  pay  the  extra  tare  demanded  ol 
him,  and  alterwardfi  nettle  tbeqneetion  In 
dispute  witb  the  company  or  Its  agente; 
nor  do  we  think  bis  failure  so  to  do  cnn 
be  considered  in  mitigation  of  damages. 
It  Is  true  that  the  amount  demanded  was 
trifling,  but  the  principle  Involved  Is  the 
same  us  11  the  sum  demanded  bad  been  a 
large  one.  However  moch  we  may  com- 
mend the  condnct  of  that  person  who 
yields  his  rights  to  avoid  a  difficulty,  It  \b 
nevertheless  the  privilege  of  every  person 
to  stand  upon  hla  strict  legal  rights,  and 
tbe  law  does  not  reqnlre  him  to  yield 
them,  or  make  concesRlons  to  avoid 
trouble.  Theargument  that  the  damages 
are  ezcesatve  Impliedly  admits  tb^t  some 
damages  are  recoverable.  The  jury  found 
that  tbe  appellant's  agent  was  In  the 
wrong.  Its  attitude  belure  the  court, 
then,  Is  tills:  "It  Is  true  that  the  appellee 
pnrciiaRetl  a  ticket  from  Kokomo  to  In- 
dianapolis, and  thnt  tbe  condactor  inad- 
vertently made  a  mistake,  bat  gave  ap- 

Sellee  good  advice,  an  opportunity  to  pay 
is  tarn  and  save  blmself  from  expnlsloQ 
and  mortification.  Therefore  only  nom- 
Inal  or  a  small  amount  of  damages  ought 
to  be  assessed.  *  Such  circumstances 
might  tend  to  rebut  malice,  but  the  dam- 
ages were  not  assessed  upon  the  theory  of 
malice.  There  is  no  such  charge  In  the 
complaint.  Agaln.lt  might  be  urged  that 
there  was  a  doubt  at  the  time  as  to 
whether  appellee's  ticket  was  from  Koko- 
mo to  Indianapolis,  or  from  Kokomo  to 
Noblesvllle,  and  that  such  circumstances 
ought  to  go  In  mitigation  of  damages. 
If  there  wasa  doubt,lt  wasas  muchadnty 
of  appellant's  agent  tu  forego  ejecting  ap- 

Jtellee  as  It  was  appellee's  duty  to  pay  the 
are.  and  continue  his  Journey,  when  the 
opportunity  was  offered.  Appellant  choae 
to  stand  upon  what  It  conceived  to  be  Its 
strict  legal  rights.  It  cannot  now  be 
heard  to  complain  it  the  appellee  cbose 
to  do  the  same.  It  comes  with  an  ill  grace 
for  the  appellant,  after  it  has  pushed 
what  It  believed  to  be  its  rights  to  tbe 
last  extremity,  to  say  that,  becaose  It 
offered  to  carry  appellee  If  he  would  pay 
bis  fare,  the  damages  ought  to  be  mltl- 
uated.  Appellee  was  under  no  legal  ob- 
ligation to  accept  any  oiler,  no  matter 
how  considerately  madp.  In  fact,  the 
utter  itself  was  only  what  tbe  appellant 
wonld  have  been  compelled  to  give  to  any 
person  who  would  pay  ttaefare  demanded. 
The  time  to  be  magnanimous  was  before 
tbeexpnislon  occuired.  Appellant  cannot 
exeufte  or  palltnte  tbe  wrong,  or  mItlgHte 
the  d^magHR  flowing  therefrom,  by  its 
subsequent  actK.  Nor  will  It  be  permitted 
to  palliate  its  own  sordid  conduct  by  tbe 
want  of  magnanimity  in  the  person  it  has 
aggrieved.  Tbe  appellee,  by  the  acts  of 
nppellanc'B  agent,  was  placed  In  a  very 


unpleasant  position  before  the  passengers 
on  thetraln.  By  eondaet,lf  not  bywords, 
he  stood  charged  with  an  attempt  to  d» 
fraud  the  railroad  company,  and  of  en- 
deavoring to  ride  from  Nobleavtlle  to  In- 
dianapolis witiiont  paying  the  fare  there- 
for.   His  attitude,  as  thus  made  to  sp- 

g ear,  was  that  of  a  dishonest  man,  and 
roiight  shame  and  discredit  upon  him. 
If  be  had  p^id  the  extra  fare  demanded 
after  such  accusation,  a  legitimate  Infer- 
ence might  be  drawn  therefrom  that  be 
was  guilty  of  the  dishonesty  attributed  to 
him,  Whether  be  should  pay  and  stay  on 
the  train,  or  refuse  to  pay  and  suffer  ex- 
pulHiou,  wasa  matter  which  the  law  left 
to  the  sole  discretion  of  appellee.  It  was 
hie  rights  that  were  being  tnfriuged,  and 
be  was  the  sole  arbiter  of  the  course  be 
should  porene.  Under  tbe  eirenmstances 
of  this  case,  the  verdict  doen  not  strike 
us  as  soezcoRslve  and  enormous  as  to  lead 
us  to  believe  that  tbe  Jury  arted  from 
prejudice  or  partiality.  Railroad  Cu.  v. 
Fix,  88  Ind.  SHI;  Railroad  Co.  v.  Clues, 
(Ind.  App.)  32  N,  E.  Rep.  BtW;  Railway  Co. 
V.  Henulgb,  39  Ind.  509;  Railroad  Co.  v. 
Conley,  (Ind.  App.)  83  N.  E.  Rep.  96;  Kail- 
way  Co.  V.  Conrad.  4  Ind.  App.  83,  80  N. 
E.  Rep.  406;  Railroad  Co.  v.  Orabam.S 
Ind.  App.  28,  29  N.  £.  Rep.  170;  Railroad 
Co.  V.  Wolfe,  128  Ind.  847,  27  N.  E.Rep.  606; 
Railway  Co.  v.  Bowerton,  127  Ind.  236.28 
N.  E.  Rep.  792;  Railroad  Co.  v.  Acres.  lOS 
Ind.  S48.  »  N.  JS.  Rep.  458:  Railroad  Co.  v. 
McDonough,63  Ind.  2SU;  Railroad  Co.  v. 
Myrtle.  61  Ind.  506;  Railroad  Co.  v.  BdllU- 
gan.  5U  Ind.  S92. 

It  Is  also  contended  that  the  court  erred 
in  modifying  Instruction  No.  9,  rcqueHted 
by  appellant,  and  in  giving  the  same  to 
the  Jury  as  modified.  This  Instruction,  as 
asked,  read  as  follows:  "The  condactor 
of  a  railroad  Is  not  required  to  accept  the 
statement  of  a  passenger  as  to  his  right 
to  be  carried  on  said  train.  The  ticket,  as 
prenented  by  tbe  passenger.  Is  concluaive 
as  to  whether  or  not  he  Is  entitled  to 
passage  on  said  train;  and  If  such  tirbnt 
sbows  on  Its  face  that  tbe  passenger  is 
not  entitled  to  passage  on  said  train,  the 
conductor  may  lawfully  eject  blm  there- 
from, unless  he  poys  his  fare."  This  in- 
struction was  not  relevant  to  the  evi- 
dence. The  controveroy  did  not  arise  on- 
til  after  the  ticket  was  taken  up,  and  the 
disputpd  point  was  whether  or  not  it  was 
from  Kokomo  to  Indianapolis,  or  from 
Kokomo  to  Noblesvllle.  The  ticket  ItMlf 
was  not  produced  on  the  trial.  It  was  a 
conceded  fact  that  the  appellee  was  enti- 
tled to  paesage  on  the  train, but  the  point 
to  which  be  was  entitled  to  go  was  the 
controverted  question.  The  modlflcatioo 
did  nut  harm  the  appellant.  The  Instruc- 
tion asked  and  refnsed.  as  an  abstract 
proposition,  correctly  states  the  law.  hot 
It  was  not  applicable  to  tbe  issue  tendered 
by  tbe  complaint.  Appellee  coald  only 
succeed  on  the  theory  stated  In  the  com- 
plaint. Under  tbe  Issues  and  facts  die- 
ulowed,  there  was  no  error  In  tefusluff  tbe 
instruction  asked. 

The  sixth  and  last  cause  for  a  new  trial 
discussed  by  counsel  Is  that  for  newly-dl^ 
covered  evidence.  Tbe  affidavits  in  tmp- 
port  of  this  cause  are  attached  to  the  mo- 
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tlOD.  marked  exhibits,  and  are  copied  Into 
tbe  record,  bat  they  are  not  made  a  part 
of  tbe  record  by  a  bill  of  exceptioDB  or  by 
order  of  tbecoort.  Sucb  affidavitfi  mast 
be  broujebt  Into  tbe  record  by  a  bill  of  ex- 
ceptions, or  made  a  part  thereof  by  order 
of  tbe  court.  Elbert  v.  Hoby,  7&  lad.  Ill ; 
EUiott'R  App.  Pruc.  §  817.  In  this  condi- 
tion of  the  record,  we  cannot  consider 
tbem.  We  0Dd  no  reversible  error  In  the 
record.  Judgment  affirmed,  at  tbe  coetH 
of  appellant. 

(7  Ind.  App.  EM) 

HUGHES  y.  NOLTB. 
(Ajrp^to  Court  of  Indiana.  S^t.  22,  1803.) 
BauuoK  or  HABRiAea  Phoxi8B  —  Etidenob— In- 

BTRDOTIONB— PUNITITB  DakaQBB. 

1.  In  <ui  action  for  breach  of  tnarriBge 
promiBe,  where,  in  croaa-eiamination  of  plaia- 
tiff,  testimony  is  elicited  tending  to  show  that 
illicit  relations  existed  between  the  parties,  as 
a  result  of  which  plaintiff  believed  herself  pree- 
nant,  it  is  proper  to  admit  plaintiff.  In  rebnttal, 
to  show  that  her  general  repntation  for  chasti- 
ty and  morality  was  good. 

2.  It  ia  proper  to  permit  jdalntifTs  mother 
to  testify  OS  to  dedaratioos  and  manifestations 
of  grief  on  the  part  of  plaintiff,  made  in  the 
I^sence  of  her  relatives,  and  others  who  were 
comparative  strangers,  on  defendant's  failure 
to  appear  at  the  time  and  place  fixed  for  the 
wedding,  when  she  learned  of  his  intention 
not  to  marry  her. 

3.  Tbere  was  evidaice  of  the  making  of 
like  oontnact;  that  illicit  relations  had  fol* 
lowed;  that  plaintiff,  beUering  herself  preg- 
nant, 80  told  defendant;  that  a  day  was  fixed 
for  the  niarriage,  and  the  plaintiff  expended 
money  in  making  preparations;  that  defend- 
ant failed  to  appear  at  the  appointed  time  and 
place,  which  fact  occasioned  unfavorable  com- 
ment against  her;  that  she  did  not  see  him 
for  four  months,  when  he  promised  to  make 
everything  all.  right  by  marrying  her.  Held, 
that  an  instmcticm  that  if  defendant  made  or 
broke  the  contract  from  bad  or  fraudulent 
motiTCB  exemplary  damages  might  be  allowed 
was  applicable  to  the  evidenoe. 

A  ppeal  from  clrcolt  conrt,  Jackson 
county;  Sam.  B.  TnylcH.  JudRc. 

Action  by  Anna  Nolte  against  Hal.  P. 
Hughes  tor  breach  of  marriage  contract. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

Cooper  ft  Cooper,  for  appellant.  Cox  & 
Cox,  tor  appdlee. 

DAVIS,  J.  This  was  an  action  Instl* 
tnted  by  appellee  against  appellant  to  re- 
corerdamagee  for  breach  of  marriage  con- 
tract. There  was  a  trial  by  a  Jury,  which 
resulted  Inaverdtct  and  Judgment  against 
appellant  for  S2,500.  The  only  error  dia- 
cnssed  U  that  the  court  erred  in  overrul- 
ing appellant'u  motion  tor  a  new  trial. 

The  first  question  discussed  brings  Id  re- 
vIpw  the  ruling  of  the  trial  court  In  allow- 
ing appellee,  in  rebuttal,  to  Introduce  evi- 
dence as  to  her  general  reputation  for  vir- 
tue and  chastity,  and  also  for  morality. 
On  cross-examination  ol  appellee,  counsel 
for  appellant  elicited  testimony  tending 
to  show  that  micit  relations  had  existed 
between  the  parties,  as  the  rcHDlt  of  which 
she  believed  she  was  pregnant.  This  tes- 
timony,  so  far  as  we  have  been  able  to 
discover,  was  not  In  responBe  to  anything 


to  which  the  testified  In  chief;  but,  con- 
ceding that  the  cro8s.examlnatloD  was 
proper,  we  are  npt  prepared  to  aey,  under 
the  clrc  urn  stances  of  tbfa  case.  In  view  of 
tbe  fact  thut  the  appellant  called  out  tbe 
testimony,  as  indicated,  that  there  wap 
error  In  the  admission  of  tbe  testimony  in 
rebuttal  in  support  of  her  general  reputa- 
tion for  chastity,  vlrtnfi.  and  morality. 
Perkins  v.  Hay  ward,  124  Ind.  446-449.  94 
N.  E.  Bep.1033;  Jones  v.  Layman,  128  Ind. 
669,  24  N.  E.  Bep.  863. 

The  next  reason  urged  Is  that  the  court 
erred  In  admitting  in  evidence  the  testi- 
mony of  her  mother  as  to  declarations 
and  manllestatlona  ofgriet  and  distrras 
made  by  appellee  to  bermotherand  others 
who  were  present.  In  tbe  absence  of  ap- 
Dellant,  on  tbe  occasion  of  bis  failure  to 
appear  at  the  time  and  place  fixed  for  the 
wedding,  when  she  learned  of  bis  Inten- 
tion not  to  marry  her.  Tbe  tact  that 
comparative  strangers  may  have  been 
present  with  her  relatives  and  those  Inter- 
ested In  her  would  not  necesBarlly  exclude 
such  declarations  and  expressions  of  grief. 
Gates  V.  McKlnney,  48  Ind.  562, 

Tbe  other  reasons  discussed  relate  to 
the  instructions  given.  Tbe  court,  In  snb- 
stance.stHted  that  IT  appellant  entered  In- 
to the  contract  and  broke  It  with  bad 
motives,  or  If  the  element  of  fraud  en- 
tered Into  tbe  controversy  as  an  Ingredi- 
ent In  the  act  of  appellant,  either  In  mak^ 
Ing  the  contract  or  breaking  It,  exem. 
plary  damages  nrlght  be  allowed.  It  Is 
conceded  that  tbe  Instructions  correctly 
state  tbe  law,  but  It  is  urged  that  tbey 
are  not  applicable  to  tbe  case  made  by  the 
evidence.  Insurance  Co.  v.  Nexsen,  84 
Ind.  847;  Dryden  v.  Knowles,  88  Ind.  148; 
Raymond  v.  Saucer,  84  Ind.  8-11.  There 
was  evidence  tending  to  snstaln  the  al- 
leged contract:  that  Illicit  relations  bad 
followea;  that  appellee  believed  sbe  was 
pregnant  and  communicated  this  suppo- 
sition to  appellant;  that  a  day  was  fixed 
tor  tbe  marriage;  that  appellee  expended 
$100  In  making  preparations  for  the  wed- 
ding; that  appellant  failed  to  appear  at 
tbe  appointed  time  and  plaee;  that  sacb 
fallare  occasioned  unfavorable  comment 
against  ber,  and  that  many  people  be- 
lieved his  failure  and  departund  were  on 
her  account;  that  sbe  did  not  see  or  bear 
from  him  tor  tour  months;  and  that  when 
she  did  see  hi^,  be  promised  to  return  end 
straighten  out  the  falne  r^Hirts  against 
ber,  and  that  he  would  make  everything 
all  right  by  marrying  her,  as  he  had 
agreed  to  do.  Without  further  comment. 
It  will  suffice  to  say  that,  under  all  the 
facts  and  clrcnmstances  of  this  case,  tbe 
Instructions,  as  a  whole,  correctly  state 
tbe  law. 

It  Is  next  Insisted  that  the  verdkt  was 
excessive  and  outrageoos.  The  damages. 
Id  our  opinion,  are  not  so  large  as  to  war- 
rant a  reversal  for  that  reason.  Conced- 
ing that  tbe  qnestlons  discussed  are  prop- 
erly presented  by  the  record,  we  have  not 
been  able  to  find  any  reason  which  would 
authorize  this  coart  in  disturbing  the 
Judgment  of  tbe  trial  court :  but  the  fact 
la,  as  we  have  discovered  in  looking 
through  the  record, altbongh  tbeqneatlon 
has  not  been  suggested  by  eonosel,  that 
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the  bin  of  exeeptfona  cODtalnlns  the  evi- 
dence Is  not  technically  a  part  of  the  rec- 
ord. On  September  10,  1891,  appellant 
was  granted  OU  days  In  which  tn  file  bill 
of  exceptions.  There  Is  attached  to  the 
record  what  purports  to  be  a  bill  of  ex- 
ceptions, but  there  Is  no  record  entry, 
statement,  or  memorandam  In  the  tran- 
script, Independoit  of  the  bill,  either  pre- 
ceding the  bill  or  In  the  certificate,  in  snb- 
Ntance  and  to  the  effect  that  the  bill  was 
filed.  GIsh  T.  Glsh,  6  Ind.  App.  — ,  84  N. 
E.  Rep.  SUG,  and  authorities  there  cited. 
In  this  case.  In  view  of  the  fact  that  the 
^oestlona  raised  have  been  decided,  the 
OTeralght  has  worked  no  injury,  and  we 
only  call  attention  to  tbe  matter  In  this 
Instance  fur  the  parpose  of  Impressing  u[>- 
on  the  profession  the  duty  Incumbent  on 
them  of  exercising  great  care  lu  the  exam- 
ination and  preparation  of  transcripts  on 
appeal.  Judgment  affirmed,  at  costs  of 
appellant. 

LOTZ.  J.,  absent. 


(7  iDd.  App.  431) 

GOOFBR  et  aL  V.  PBITBBSON. 
(Appdlate  Court  of  Indiana.    Sept  19*  ISBS.) 
Apctal— NoTioB— DimnssAii. 

An  appeal  by  a  part  of  the  defend- 
ants, not  takea  In  twm,  will  be  dismissed 
where  a  oodefendant.  who  is  affected  by  the 
Judgment,  is  not  a  party,  and  no  nottee  of 
the  aiHpeal  waa  serred  on  him,  as  required 
by  B^TTst.  1S81,  {  6SB. 

Appeal  from  snperior  eoart,  Marlon 
eonnty;  N.  B.  Taylor,  Judge. 

Action  by  Uauoab  Peterson  against 
George  Cooper  and  others.  From  a  Judg. 
ment  for  plaintiff,  some  of  the  dtfeadants 
appeal.  Dismissed. 

J.  F.  Harney  nnd  D.  C.  Stover,  for  ap- 
pellants.  L.  J.  Coppage,  for  appellee, 

ROSS,  J.  Tbe  appellee  brought  this  ae- 
tlon  Id  the  Marion  enperioreonrt  against 
tbe  Masonle  Mutual  Benefit  Society  of  In- 
diana. Homer  Bowers,  administrator  of 
the  flstate  of  Joseph  Cooper,  deceased,  and 
the  appellants  Geoi^e  Cooper,  Elisabeth 
Wren,  and  Jessie  Irene  Wren,  to  recover 
the  beneflts  arcrued  under  a  certificate  of 
membership  issued  November  37.  1883,  by 
said  Masonic  Mutual  Benefit  Society  to 
one  Joseph  Cooper,  la  favor  of  his  legal 
heira,  which  certlBcate  the  appellee  al- 
k^ced  In  ber  complaint  she  became  and 
was  tbe  owner  of  at  the  death  of  said 
Joseph  Cooper,  and  that  she  was  entitled 
to  all  tbe  beneflts  thereunder.  She  further 
alleffed  that  tbe  uppellanta  and  said  Bow- 
ers, as  administrator,  asserted  title  to  the 
fund  to  be  derived  from  said  certlBcate, 
which  claims  she  alleged  were  unfounded, 
and  asked  that  the  court  decree  ttaat  they 
have  no  Interest  la  said  fond,  and  that 
said  society  pay  said  fund  over  to  her. 
The  complaint  was  In  three  paragraphs. 
The  appellants  Elisabeth  Wren  and  Jesale 
Irene  Wren  being  minors,  a  gnardlan  ad 
litem  was  appointed  to  defend  their  Inter- 
«Bt8,and  In  their  behalf  sncbguardlnn  filed 
an  ansttwr  of  general  denlaL  The  appel- 
lant Ctoorke  Cooper  filed  a  demurrer  to 


each  paragraph  of  the  eomplalat.  which 
was  overruled,  and  he.  Jointly  with  bis 
coappellants,  thereupon  fllei  an  annwerof 
general  denial  and  a  croas  complaint  In 
two  paragraphs.  Tbe  defendant  Bowers, 
administrator,  filed  answer  to  tbe  com- 
plaint, and  also  a  cross  complaint  against 
bis  eodefendanta  and  tbe  plaintiff.  lasues 
were  formed  on  the  cross  complaints,  the 
defendant  the  Masonic  Mutual  Benefit 
Society  filing  an  Interpleader  to  the  com- 
plaint and  tbe  several  cross  complaints, 
admitting  the  executlun  of  the  certificate 
sued  on,  and  Its  liability  thereunder,  but 
alleging  its  inability  to  determlnetu  whom 
tbe  same  should  be  paid,  and  thereupon 
brought  tbe  amount  doe  on  said  certlfl- 
cateTntu  court,  and,  nnder  the  order  of 
the  court,  turned  the  same  over  to  the 
clerk  of  tbe  court,  and  was  thereupun  dls- 
chaixed  from  further  defending  In  said  ac- 
tion, or  from  further  liability  on  said  cer- 
tificate. The  cause  was  tried  by  tbe 
court,  and  a  special  finding  <rf  tbe  faces 
made,  with  conclusions  of  law  tbereun: 
the  court,  on  tbe  facte  found,  concluding 
In  favor  of  tbe  plaintiff  on  her  complaint 
against  all  of  tbe  defendants,  and  against 
the  defendants  upon  their  cross  com- 
plaints, and  entered  Judgment  according- 
ly, directing  the  clrrk,  after  the  payment 
of  the  costs  of  said  action,  to  pay  tbe  bal- 
ance of  said  fund  over  to  the  plaintiff. 
From  this  Judgment  an  appeal  waa  taken 
by  the  defendants  George  Cooper.  Elisa- 
beth Wren,  and  Jessie  Irene  Wren  to  tbe 
general  term,  where  tbe  Judgment  ren- 
dered at  special  term  was  In  all  things 
affirmed,  from  which  Judgment  of  afflrm- 
ance  this  appeal  Is  prosecuted . 
.  The  defendant  Homer  Bowers,  admlnla- 
trator  of  the  estate  of  Joseph  Cooper,  did 
not  join  in  tbe  appeal  to  the  general  term, 
and  was  In  no  way  a  party  thereto,  and 
Is  nut  a  party  to  this  appeal. 

The  appellee  now  insists  that  no  qaea- 
tlons  for  review  are  presented,  lor  tbe 
reasou  that  tbe  proipar  parties  bave  not 
been  Joined  In  this  appeal.  Section  CSS, 
Rev.  St.  1881,  provides  that  a  part  of  sev- 
eral coparttes  may  appeal;  but  In  such 
case  they  must  serve  notice  of  tbe  appeal 
upon  all  tbe  other  eopartles,  and  file  the 
proof  thereof  with  the  clerk  of  this  court. 
ThiH  statute  Is  mandatory,  nnd  the  nn- 
merous  cases  decided  are  explicit  that  an 
appeal  by  a  part  of  several  eopartles. 
without  giving  notice  thereof  to  the  co- 
parties  not  Joining  In  tbe  appeal,  will  be 
dlsmlsHed  by  this  court.  Knarr  v.  Con- 
way, 37  Ind.  2S7;  Wlckham  v.  Hess,  S8 
Ind.  188;  Harlan  v.  Watson,  89  Ind.  S9S; 
Ileeder  v.  Maranda,  55  Ind.  2^;  Ueniogg 
V.  Chambers,  61  Ind.  333;  Cranmore  v. 
Budlne,  65  Ind.  26;  Cough  v.  Thomas.  71 
Ind.  286;  Holloran  v.RaIlwayCn.,129  Ind. 
274,  28  N.  E.  Rep.  549;  Brown  v.  Trexler, 
1^2  Ind.  106,  80  N.  E.  Rep.  418,  and  81  N.  £. 
Rep.  572.  The  necessity  for  all  parties  to 
the  Judgment  being  In  tbeappeUate  court 
on  appeal  in  apparent  from  the  fact  that 
but  one  appeal  can  be  taken  from  a  Joint 
Judgment,  and  no  Judgment  can  be  ren- 
dered on  Bucb  appeal  binding  upon  others 
than  those  who  are  before  the  court. 
Honderlock  v.  Investment  Co.,  88  Ind.  139. 
The  leglslaturemay limit  the  tlmeln  which 
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an  appeal  maybe  perfected,  and  deelgnate 
the  notice  to  be  grlveo  to  copartles  not 
Joining  In  the  appeal,  and  the  rigbt  tu  ap< 
peal  is  thereby  limited,  and  the  right  ot 
aach  eopartlea  tonntlcesettled.  Unless  an 
appeal  la  [wrfected  by  the  filing  of  the 
transcript,  with  the  asslgaioent  of  errors, 
witlitn  the  time  designated  bythestat- 
Dt(^  there  la  no  caiwe  In  tbia  eonrt  for  re- 
view. Sraytbev.  Bnswell.  117  Ind.  865, 20 
N.  E.  Rttp.  26!!,  and  cases  cited.  Dntll  all 
the  neceesury  parties  have  In  some  man- 
ner been  brought  before  the  appellate 
cunrt,  the  appeal  la  not  perfected,  and  the 
eonrt  has  nojjnrlsdiction.  Honderloeli  v. 
Investment  Co.,8Dpra;  State  Xiaat,  88 
Ind.  6U2;  Shultleti  r.  Keiser,  96  Ind.  159; 
Elliott's  App.  Proc.  S  144.  The  statute 
relative  to  appeals,  in  referring  to  "copaiv 
ties, "means  only  partlea  to  the  Judgment, 
and  not  merely  parties  to  the  action. 
Hogan  V.  Robinson,  94  Ind.  188.  Jodge 
Elliott,  In  his  work  on  Appellate  Pro- 
cedure, (section  140,)aay8:  "  Wblleltls  safe 
to  afflm  that  all  penaon  a  Included  In  a  Joint 
Judgment  must  be  parties  to  the  appeal. 
It  id  not  Bate  to  say  that  only  each  per- 
sona must  be  partlei)  to  the  appeal;  for 
there  may  be  cases  where  the  decree  or 
Judgment  is  not  strictly  a  Joint  one.  In 
which  all  the  parties  are  so  affected  by  it 
as  to  be  necesiury  parties  to  the  case  on 
appeal.  Thus  a  decreeln  partition  may  af- 
fect all  BO  materially  as  to  require  that  they 
Bbonld  be  brought  before  the  appellate 
trlhanul.  So,  where  a  fund  is  in  court  for 
distribution,  theclaimanta  of  thefnnd  may. 
In  some  Instancea.  be  affected  by  a  Judg- 
ment awarding  part  of  it  to  some  one  of 
their  number,  and,  if  ao.all  affected  Bhouid 
be  partlea.  for  their  rights  cannot  be  Justly 
adjudicated  wltnout  their  presence  as  par- 
ties. A  further  tllustratinn  Is  supplied  by 
the  case  wherein  it  was  held  that,  where  a 
Judgment  affected  one  of  several  legatees, 
all  must  be  made  partlOH.  The  authori- 
ties referred  to  warrant  the  conclaslon 
that  those  whose  rights  are  involved  are 
necessary  parties,  althongh  their  rights 
may  be  severed  In  tbelr  nature.  Whether 
the  personB  who  were  partlea  below  shall 
be  made  parties  on  appeal  depends.  It  Is 
safe  to  say,  upon  the  effect  that  the  Judg- 
ment ot  the  appellate  tribunal  may  have 
upon  tbelr  rights.  If  It  will  affect  tbelr 
rlghta  materially,  they  should  be  made 
partlea,  and  notified.  But  because  tbey 
ware  In  the  court  below  as  parties  to  the 
record  Is  not  always  decisive  ot  the  quea* 
tion  wbether  they  sbonid  be  made  parties 
on  appeal."  By  the  adjudicated  cases  It 
Is  settled  that  parties  to  f.he  record  who 
are  not  parties  to  the  Judgment  appealed 
from  have  no  interest  iu  the  Judgment, 
and  are  not  proper  parties  to  an  appeal. 
Ijogan  V,  Logan,  77  Ind.  S68;  Barghotf  t. 
IfcDonald,  87  Ind.  649;  Koons  v.  Hellett. 
121  Ind.  686,  28  N.  B.  Bep.  96,  and  cases 
cited :  Alexander  v.  GUI,  180  Ind.  486,  SO  S. 
£.  Bep.  626. 

What  we  have  said  relative  to  notice  to 
copartles  Is  applicable  in  cases  where  the 
appeal  is  not  taken  and  perfected  in  term; 
but  when  an  appeal  1b  taken  In  term  by  a 
part  ot  the  partlea  to  the  Judgment,  and 
such  appeal  Is  perfected,  as  provided  by 
■tatttte  for  appeals,  la  Una  time,  copar- 


tles not  Joining  In  the  appeal  need  not  be 
notified  of  such  appeal,  II  made  appellees 
in  the  assignment  of  errors.  Holloran  v. 
Railway  Co.,  129  Ind.  274,  28  N.E.  Bep.  519. 

The  record  before  us  discloses  that  from 
the  Judgment  of  affirmance  by  the  court  In 
general  term  an  appeal  was  prayed  for 
and  granted  on  the  filing  of  an  appeal 
bond  within  80  daya  from  June  1,  1801, 
and  It  also  stiowa  that  no  appeal  bond 
was  filed ;  the  appellants,  by  their  neglect 
to  file  such  bond,  waiving  the  right  to  a 
term-time  appeal. 

The  finding  and  Judgment  of  the  court 
In  special  term  was  against  Homer 
Bowera,  administrator,  George  Cooper, 
Elisabeth  Wren,  and  Jessie  Irene  Wren, 
and  In  favor  of  the  appellee.  The  appeal 
to  the  general  term  was  taken  by  the  ap- 
pellants now  prosecuting  this  appeal;  said 
Homer  Bowers,  administrator,  not  being 
a  party  thereto.  He  Is  not  made  a  party 
to  this  appeal;  neither  has  he  received  the 
notice  which  the  etatnte  directs  Bhall  be 
given  cupartleB  not  Joining  in  the  appeal. 
Said  Bowers,  aa  administrator,  claimed 
the  right  to  the  fund  in  controversy,  and 
any  Judgment  rendered  by  this  court  as  to 
the  ownership  thereof  would  not  t>e  bind- 
ing on  him.  For  the  failure  to  give  the 
notice  required  by  the  statute  to  copartles 
not  Joining  in  the  appeal,  this  appeal  will 
have  to  be  dismissed.  The  appeal  Is  dis- 
missed, at  the  costs  of  the  appellants. 


(7  Ind.  App.  637) 

liAXD  mtm  ft  W.  R.  00.  t.  lowdeir. 

(Appell&te  Court  of  Indiana.  BepL  22,  1893.) 

On  rehearing.  Petition  overruled. 
For  prior  report,  see  84  N.  E.  Rep.  447. 

DAVIS.  J.  Coonsel  for  appellant  ear- 
nestly urge  that  the  petition  tor  rehearing 
filed  herein  should  be  granted.  It  la  in- 
sisted that  the  eonrt  has  failed  to  state 
any  reason  why  the  authorities  cited  In 
the  original  opinion  support  the  com- 
plaint, or  wherein  the  authorities  dted 
by  appellant  in  support  of  the  position 
that  the  alleged  Injury  was  the  result  of 
Duavoldable  accident  are  not  applicable, 
and.  farther,  that  the  court  erred  In  hold- 
ing that  the  complaint  Btatea  facte  snffl- 
dent  to  constitute  a  cause  ot  action.  At 
the  risk  of  being  prolix. but  avoiding  repe- 
tition so  far  as  possible,  we  will  again, 
and  more  In  detail,  review  the  queatlon 
presented  and  the  authorities  cited. 

In  support  ot  the  proposition  that  the 
averments  in  the  complaint  show  that 
the  Injuries  In  qnestiou  were,  under  the 
authorities,  the  result  purely  ol  accident, 
eonnael  for  appdlant  dted  In  one  ol  their 
brietaonthe  original  bearing  the  follow- 
ing cases :  Railway  Co.  v.  Locke,  112  Ind. 
404.14  N.  E.  Rep.  391;  Brown  v.  Collins, 
63  N.  H.  442;  Lusee  v.  Buchanan,  10  Anier. 
Rep.  623;  Hoag  v.  Railroad  Co.,  85  Pa.  8t. 
293;  Bennett V.  Ford. 47  lDd.264;  Railroad 
Co.  V,  Rowan,  104  Ind.  88,  8  N.  E.  Rep. 
627;  Pennsylvania  Co.  v.  Whftlock.  99 
Ind.  16.  The  general  rule  ennnctated  In  the 
foregoing  eanea  Is  that  a  railroad  com. 
pany  oigaged  In  operating  Ita  road  In  the 
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asnal  coarae  ol  boslnesa  Is  nut  liable  for 
damages  dune  to  tbe  property  ot  the  ad- 
joining landowner un  accoant  oX  accidents 
wblch  occur  without  fault  or  negligence 
OD  tbe  part  of  tbe  company.  In  Ballway 
T.  Tjovke,  BQpra,  tbe  principles  ot  negli- 
gence are  fully  and  ably  dlacuBBcd,  and 
tbe  doctrine  is  approved  tbat  wben  one 
person  is  in  sucb  position  wltb  regard 
to  anotber  tl;at  every  one  ot  ordinary 
prudence  would  recugnize  tbat,  if  bo  did 
not  use  ordinary  care  end  skill  in  his  own 
conduct,  be  ulgbt  cause  Injury  to  tbe 
person  or  property  ot  the  other,  a  duty 
arises  to  ubp  ordinary  care  and  eklll  to 
avoid  such  danger.  In  Hoag  v.  Railroad 
Co.,  supra,  it  is  beld  tbat  where  an  Injury 
arose   from  negligeuce  the  queetiou  of 

firoxlmate  cause  is  to  be  decided  by  the 
ury  upon  all  the  facts  of  tbe  case,  bot 
where  the  facte  are  nadispiited,  and  the 
Intervening  agency  U  manliest,  tlie  ques- 
tion Is  one  tor  tbe  court,  and  tbat  in  de< 
termlnlng  what  is  proximate  cause  the 
true  rule  is  that  tbe  Injury  must  be  the 
natural  and  probable  consequence  of  the 
negligence,— such  consequence  us,  under 
the  Rurroundlng  circumatancea  of  the 
case,  might  and  ought  to  hare  been  fore- 
seen by  the  wrongdoer  as  likely  to  flow 
from  bis  act.  Conceding  tbab  the  law  la 
correctly  stated  In  these  cases,  they  do 
not  sustain  appellant's  contention  In  this 
cam,  Tbe  demurrer  to  the  complaint 
admitH  the  acts  of  negligence  on  the  part 
ot  tbe  company  as  charged  in  the  com- 
plaint, and  also  the  alleged  consequencen 
ot  sucb  negligence.  The  tacts  stated  in 
the  complaint  clearly  show  tbat  tbe  In- 
juries to  appellee's  property  were  tbe 
proximate  result  ot  the  appellant's  nep- 
llgence,  and  the  contiequences  thereof, 
under  the  circumstances,  were  such  as 
mlglit  have  been  foreseen  by  tbe  company 
as  likely  to  flow  from  tfau  negligence  al- 
leged. Tbe  cases  cited  In  tba  original 
opinion,  as  well  as  tbe  a  nthoritles  relied 
on  by  appellant,  by  reason  and  analogy, 
support  the  proposition  that  where  a  rail- 
road company  negligently  and  carelessly 
runs  a  heavy  freight  train,  cfmsisting  In 
part  ol  several  cars  of  oU,  over  a  defective 
and  unsafe  track,  through  a  city.  In  the 
night,  at  a  high  and  dangeroos  rate  of 
■peed,  to  wit,  86  miles  an  boor.  In  vloU' 
tlon  of  an  ordinance.  It  is  gntlty  ot  a  posi- 
tive wrong,  and  not  a  mere  passive  negli- 
gence, and  Is  liable  tor  the  Iuhs  sustained 
by  the  burning  uf  the  property  of  tbe  ad- 
jacent landowner,  occasioned  through  tbe 
wrecking  of  the  train,  and  tbe  consequent 
flowing  and  bamlng  of  the  ofl,  as  the 
proximate  and  natural  rvsult  of  such  neg- 
ligence, under  tbe  ctrcumstances  alleged  in 
the  complaint.  It  was  not  necessary  to 
avsr  in  thecomplatnt  tbat  after  the  tvreck 
occurred  the  company  was  then  and  there 
ffuilty  ot  any  otlier  and  additional  act  ot 
negligence,  which  caased  tbe  (turning  oil 
to  run  down  hill  onto  appellee's  land. 
Nothing  could  have  been  done  after  tbe 
wreck  occurred  to  prevent  sucb  a  result. 
Tbe  Immediate  flowing  of  the  burning  oil 
onto  and  over  appellee's  premises, and  the 
consequent  burning  ot  ber  property,  was, 
under  the  circumstances  attending  the 
disaster,  laevltabtoL   In  other  words.  In 


conclusion,  on  this  subject.  It  wfll  aofflee 
to  say  that  tbe  wreck  ot  the  train,  tbe 
ignition,  explosion,  and  burning  ot  tbe  oil, 
and  the  consequent  destruction  of  appel- 
lee's property,  are  shown  by  the  aver* 
ments  in  the  complaint  to  have  been  the 
natural  and  proximate  result  ot  tbe  neg- 
ligence ot  appellant. 

It  is  next  Insisted  that  what  we  have 
said  in  criticism  ot  the  instructruns.  and 
our  conrlnslon  that  the  errors  and  Inac- 
curacies referred  to  were  uninfluential  and 
harmless,  is  a  radical  departure  from  a 
long  line  ot  adjudicated  cases  In  this  state. 
In  this  contention,  counsel  are  mistaken. 
The  rule  referred  to, and  which  we  applleil 
In  this  case.  Is  correctly  stated  In  section 
648,  Elliott's  App.  Proc.  and  is  tally  anp- 
ported  by  the  authorities  therein  cited. 

It  is  contended  that  tbe  words  used  In 
the  third  Instruction,  relative  to  tbe  de- 
gree ot  care  Imposed  on  appellant  under 
certain  clrcnmstunces,  were  aoch-as  re- 
quired absolute  periectlon  on  the  part  of 
appellant  la  the  maintenance,  operation, 
and  manaKement  ot  Its  property,  and, 
therefore,  tbat  tbe  instrnctlon  was  rad- 
ically wrong,  and  directed  the  minds  of 
the  Jury  to  an  Improper  basis  on  which 
to  place  their  verdict.  In  determining  the 
construction  and  effect  that  should  have 
been,  or  was  likely  to  be,  given  the  ob- 
jectionable language,  the  connection  In 
which  it  was  nsed,  the  tacts  and  circum- 
stances to  which  It  referred,  and  the  other 
instmctlons  as  an  entirety,  should  all  tie 
considered.  In  this  connection,  we  call 
atteotlon  to  the  tact  that  there  seems  to 
have  been  no  dispute  on  the  trial  upon 
tbe  subject  that  the  track  ot  appellant's 
railroad  was  in  a  detective  condition  at 
the  point  where  the  wreck  occurred.  The 
theory  ol  appellant  was  tbat  such  d^eet 
was  caused  by  the  act  of  vandals,  for  the 
purpose  ot  wrecking  another  train  on 
that  nlgbt,  and  the  theory  of  appellee  was 
that  such  defect  was  the  result  of  lack  of 
care  and  attention  on  part  ol  appellant. 
There  was  evidence  tending  to  prove  all 
tbdalleged  acts  nf  negligence  mentioned  In 
the  complaint,  although  it  was  in  some 
respects  contradictory.  It  Is  not,  neces- 
aarlly,  perhaps,  unless  In  violation  of  a 
statute  or  ordinance,  an  act  of  negligence 
to  run  a  freight  train,  similar  to  the  one 
in  question,  at  a  high  rate  ot  speed.  In  tbe 
nighttime,  through  a  populous  city ;  bat, 
however  this  might  be,  It  wonld,  we  ap- 
prehend, ordinarily  be  actionable  nf>gli- 
gence  to  so  rnn  such  a  train  over  a  defect- 
ive track.  Certainly,  therefore,  nnderthe 
clrcnmstances  disclosed  In  this  case,  the 
appellant,  in  the  transportation  throngh 
towns  and  cities,  in  the  nighttime,  ot 
heavy  freight  trains,  consisting  largely  ol 
tanks  of  oil, — which.  In  the  event  of  acci- 
dent, were  likely  to  take  Are,  explode, 
run  on  and  over  adjoining  property,  de- 
stroying the  same,  and  likely  to  endanger 
human  lite, — shonld  have  used  such  a  de- 
gree ol  care  and  diligence  as  was  com- 
mensnrate  with  the  hasards  of  the  nnder> 
taking.  The  Instruction  was  not  "fatally 
erroneous"  or  "radically  wrong,"  and 
therefore  the  authorities  cited  do  not  ap- 
ply. Lower  V.  Franks,  115  lod.  389, 17  N. 
E.  Bop.  (180;  Bapp  v.  Sester,  125  Ind.  79. 
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aaMttoDB  mTolved  coaflrma  our  oplnloo 
liat  tbe  record  discloses  no  prejudicial 
error  affalnst  appellant.  FetltloD  lor  z»- 
beailng  overrated. 


KBRCHANTSr  &  BfBCHANIOS'  SAV. 
BANK  T.  FRAZE  et  tL 

<A0peU&te  Coort  of  Indiana.  Bept  20,  18SS.) 
APPBAif— Sboubitt  toe  Costs. 
Under  rale  84  of  the  appellate  eoartt  (27 
tS.  B.  Rep.  Tli.J  providing  that,  when  It  ap- 
pears before  snomission  of  a  cause  that  the 
appellant  ii  a  nonresident  of  the  state,  ae- 
cnrltr  for  coata  will  be  rennlred  of  him,  each 
•ecnritj  may  be  reqaired  thoosh  appellant 
IkiiTe  alreedr  giru  an  appeal  bond  to  prose- 
eate  the  appeal,  and  abfde  1^  and  par  the 
Jndffment  eiid  coeta. 

Appeal  Irom  clrcnlt  conrt,Jay  conntjr. 

Appeal  by  Merchants'  ft  Mechenles'  Sav- 
iDKS  Bank  asalnst  Benjamin  E.  Fraae  and 
others.  Motion  to  require  appellant  to 
glvta  secnrlty  for  costs.  Qranted. 

EnoB  L.  Watsnn  and  John  M.  Smith,  for 
«ppellant.   James  8.  Engel,  for  appellees. 

PER  <JDRIAM.  On  the  21st  of  June. 
1888,  appellees  filed  a  motion  to  require 
appellant,  a  nonresident,  to  Kive  security 
for  costs,  as  provided  In  rule  84  of  this 
court.  Afterwards,  on  the  2?tb  of  June, 
1R93,  appellant  applied  fur  and  obtained 
snpersf^deas,  conditioned  on  the  due  exe- 
cution of  a  proper  appeal  bond.  On  June 
28tti  the  bond,  wltb  snrety,  was  filed  and 
approved.  This  bund  contains  a  provi- 
eion  that  appellant  "shall  well  and  tralj 
prosecute  said  appeal,  and  abide  by  and 
pay  the  Judgment  and  costs  wblcb  may 
be  rendered  or  affirmed  aKainst  it."  The 
appeal  bond  secures  the  payment  of  the 
«oatB  in  the  event  tbe  Judgment  of  the  trial 
court  ts  afiirmed.  It,  bowever,  the  Judg. 
ment  sboald  be  reversed,  the  costs  are 
not  secured.  True,  tn  that  event.  Judg- 
ment for  coats  would  be  rendered  agBlnat 
appellees  tor  costs,  and  appellees  would  nut 
be  In  position  to  complain  becaose  pay- 
ment of  costs  had  not  been  secured  hy  ap- 
pellant. Tbe  security,  however,  Is  oot  re- 
■qnlred  In  aueh  cases,  by  role  84,  lor  tbe 
bentflt  of  tbe  appellee,  but  Is  for  tbe  pur- 
pose of  insuring  the  payment  of  the  costs 
and  fees  occasioned  by  the  appeal,  and 
made  by  tbe  appellant,  to  the  officers  of 
the  court,  without  reference  to  tbe  result 
of  tbe  litigation.  Therefore.  In  conform- 
ity to  tbe  requirements  of  this  rule,  ap- 
pellant will  be  required  to  give  security  for 
costs  within  8(1  days,  pursuant  to  rule  84. 
The  clerk  is  Instructed  to  give  notice  ac- 
cordingly. 


(7  md.  App.  OMt 

RARBT  V.  LEE. 
(AppeDate  Court  of  Indiana.  Sept  21,  1803.) 
Ras  JunicLTA— CoMTiNDnve  Tsssrus  —  Bnooas- 
BIVB  AonoNS. 
1.  By  ohtainlng  a  Judgment  for  damagea 
for  flowins  water  on  his  land,  and  an  injunc- 
tion restraining  such  injury  in  the  future, 
plaintig  ia  not  concluded  from  briusing  anotb* 


«.  liEB.  T«. 


er  action  for  a  subsequent  Injury  arialeg  fteoi- 

a  continuance  of  inch  tr^ass. 

2.  A  Jndnnent  for  plaintiff  in  an  action  t» 
restrain  the  flowase  of  sntfaoe  water  and  for 
damagea  ia  cooclurive  aa  to  the  right  of  d*- 
fendaat  to  so  flow  water  In  another  action  for 
&  similar  trespass  sabseqnently  committed. 

Appeal  from  circuit  court,  Howard 
county;  L.  J.  Klrkpatrlck,  Jadge. 

Action  by  Stephen  P.Lee  against  Daniel 
Barey.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

O'Brien  ft  Wolf  and  O.  N.  Pollard,  tor 
appellant.  Blacklldge,  Shirley  dt Moon  and 
Bell  &  Purdnm,  for  appellee. 

ROSS,  J.  Tbe  appellee  aned  tbe  app^ 

lant  to  recover  damages  tor  Injury  to  bta 
land  from  sarfeee  water  alleged  to  have 
been  wrongfully  thrown  upon  sucfa  land 
by  appellant.  The  complaint  is  in  two 
paragraphs.  In  substance  tb«  same,  to 
each  of  wbleh  a  demurrer  was  filed  and 
overruled.  The  appellant  then  filed  an 
answer  of  general  denial,  under  wblcb  It 
was  agreed  appellant  could  prove  all  d^ 
fensea  the  same  as  if  specially  pleaded. 

Tbe  first  and  second  errors  assigned  in 
this  court  call  tn  question  tbe  sufficiency 
of  the  complaint,  tbe  flnt  jsaragrapb  o! 
which  Is  as  follows:  "The  plaintiff, 
Stephen  P.  Lee,  complains  of  the  defend- 
ant, Uaniel  Barey,  and  says  that  tbe 
plaintiff  has  been  since  the  2d  dayotSep- 
temt>er,  IS85,  the  owner  In  fee  and  In  pos- 
seaalon  of  tbe  following  deacrlbed  real 
estate  In  Howard  county,  Ind.,  to  wit: 
*Tho  northeast  quarter  of  tbesontbeast 
quarter  of  section  twenty-two,  (22,) 
township  twenty-four  (24)  north,  range 
four  (4)  east,  except  five  (6)  acres  In  the 
soutbeaat  corner  of  the  aame,  being  85 
acres.'  That  the  defendant  is  the  owner 
In  fee  and  In  poBseaslon  of  tbe  southwest 
quarter  of  section  twenty-tbree,  (28.)  said 
township  and  range;  also  of  the  five  (&) 
acres  above  excepted  out  of  tbe  southeast 
corner  of  said  section  22,— In  all  165  acres 
In  said  county  and  state.  That  running 
north  and  south,  and  in  a  southwesterly 
direction  on  tbe  northwest  quarter  of 
said  160  acres,  there  Is  a  natural  eleva- 
tion In  the  land  extending  almost  entirely 
across  the  said  northwest  quarter.  That 
said  elevation  is  several  Inches  In  height, 
there  being  but  about  fifteen  acres  of  the 
defendant's  land  In  said  northwest  quar. 
ter  on  the  west  side  of  said  elevation  or 
ridge.  That  said  elevation  or  ridge  is 
ol  such  a  character  that  In  Its  natural 
condition  It  causes  all  the  surface  water 
which  falls  and  collects  upon  tbe  laud  of 
the  defendant  lying  east  of  said  elevation 
to  flow  otr  of  the  defendant's  land  In  an 
easterly  and  northeasterly  direction,  and 
away  from  the  plaintiff's  land  and  the 
lands  of  the  delendant  that  are  contigu- 
ous to  plaintin's.  That  tbe  defendant,  on 
or  about  tbe  ■  day  of  October.  1885. 
and  at  varluns  times  since,  wrongfully  and 
unlawfully  cat  ditches  from  two  Co  three 
feet  deep  through  said  natural  ridge  and 
elevation,  and  thereby  caused  the  water 
to  flow  almost  continuously  from  that 
time  to  tbe  time  of  bringing  this  action 
over  and  upon  the  land  of  tbe  plaintiff, 
and  in  large  quantities,  and  In  a  manner 
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that  It  would  not  have  done  bad  It  not 
been  for  the  anlawlal  catting  of  said 
ditches  by  the  defendant.  And  that,  on 
account  uf  the  cnttlnij;  of  sold  ditchea  and 
other  trlbutarico  cut  Into  the  same  by  the 
defendant,  whereby  the  water  from  a 
sreat  portion  of  tbe  defendant'a  said  land 
baa  been  thrown  on  tbe  plaintlfTa  land, 
and  diverted  from  Its  natural  course,  the 
plaintiff's  crops  of  corn,  wheat,  xrass, 
bay,  and  veKetablea,  as  well  as  his  lands, 
bare  been  deatroyed  and  Injured.  Plaln- 
tid  farther  aays  that  OA  the  80th  Any  of 
September,  1887.  tbia  plaintiff  commenced 
an  action  In  tbe  Hnwan]  eirealt  cunrt 
asalnat  the  said  Uaalei  Barey  to  enjoin 
him,  the  aald  Rarey,  from  thUM  AowIuk 
and  delivering  tbe  waters  fiom  his  aald 
land,  and  out  of  its  natural  coarse,  upon 
the  lands  of  plaintiff,  and  to  recover  dam- 
agee  from  the  said  defendant  for  injury 
to  plaintiff's  erope,  and  to  his  said  land; 
that  anch  proceedings  were  had  In  said 
eaom,  (which  was  eanse  No.  8.88K,  to 
which  the  said  defendant  appeared,)  upon 
tbe  laaues  Joined  therein,  that  It  waa  ad- 
jadged,  ordered,  and  decreed  by  the  court 
that  tbesald  Barey  be perpetnolly  enjoined 
from  flowing  the  water  from  his  eaid  land 
upon  that  ol  the  plaintiff,  as  hereinbefore 
aet  forth,  and  also  a  decree  and  judgment 
for  damages  was  rendered  by  the  court  in 
said  cause  against  the  defendant,  Rarey, 
for  the  flowing  of  tbe  water  npon  tbe 
plaintiff's  land  by  reason  of  the  conetruc- 
tlon  of  the  ditches  aforesaid,  and  the  in- 
jury to  bis  crope  and  land,  and  a  Bndlng 
was  also  made  In  said  cause  to  tbe  effect 
that  the  said  defendant  did  onlawlally 
and  wrongfully  flow  tbe  water  from  his 
said  land  to  and  upon  that  of  plaintiff,  to 
bis  Injury  and  damage,  which  finding. 
Judgment,  and  decree  waa  rendered  on 

the  day  of  ,  1888,  and  is  atlU 

in  force.  Plaintiff  farther  says  that  tbe 
said  defendant  wholly  disregarded  said 
Judgment  and  decree,  and  from  the  time 
of  Its  rendition  to  the  present  time  has 
continued  to  wrongfully  and  unlawfully 
flow  the  water  from  his  said  land,  as 
hereinbefore  set  forth,  to  and  upon  the 
plaintiff's  land,  and  greatly  injuring  his 
crops  and  land,  and,  In  addition  to  cut- 
ting and  constructing  said  drain  and 
flitches  throofrb  aald  elevation  and  ridge, 
the  said  defendant  has  constructed  new 
and  other  ditches  upon  his  said  land  than 
those  that  were  in  existence  at  tbe  time 
of  tbe  rendition  of  said  Judgment,  and  has 
thereby  caused  the  water  to  collect  more 
rapidly  and  In  larger  volumes  In  said 
drain  so  constructed  through  said  eleva- 
tion and  ridge,  and  thereby  caused  the 
water  to  collect  more  rapidly  and  in 
greater  quantlllesupon  his  said  land  than 
it  did  prior  to  the  rendition  of  said  Judg- 
ment, and  baesu  constructed  bis  system 
of  drainage  upon  bis  said  land  as  to  bring 
about  and  produce  such  result,  to  the 
plaintiff's  great  Injury  and  damage;  that, 
by  reason  of  the  facta  hereinbefore  set 
forth,  plaintiff's  crops  of  hay.com,  wheat, 
and  vegetables,  and  lands  were  during 
tbe  years  1889  and  1890  damaged  In  the 
sam  of  f 300,  for  which  sum  plaintiff  prays 
Jadgment  and  all  proper  relief. " 
Tbe  appellant  Insista  that  ndtber  para- 


graph of  tbecomplalDt  states  ft  eauae  of 

action,  for  the  toUo wing  reasons:  First, 
that,  having  brought  an  action  and  re- 
covered damages,  all  injuries  accrued  or 
which  might  afterwards  result  from  the 
act  complained  of  were  mei^ed  in  that 
Jodgment;  and,  second,  that  having  re- 
covered in  tbe  former  action,  In  addition 
to  bis  jadgment  tor  damages  auatained. 
an  order  enjoining  the  appellant  from 
flowing  water  npon  appellee's  land,  ap- 
pellee's remedy.  If  any  he  has,  Is  to  proceed 
agulnet  appellant  for  contempt;  that, 
having  Invoked  the  aid  of  tlie  court  to 
protect  bim  from  lorther  injury  at  tbe 
hands  of  appellant,  he  must  pursue  that 
remedy,  and  has  no  other.  We  think 
both  contentious  untenable.  For  ail 
trespasHes  committed  at  the  time  the  for- 
mer Jadgment  was  rendered,  dumagea 
were  asseifsed,  and  all  rights  to  rerover 
therefor  were  merged  In  that  judgment, 
and  no  subsequent  action  could  be  anc- 
cessfnlly  maintained  for  the  same  tres- 
pasaes.  The  Injunctive  relli^  granted  at 
that  time  was  to  prevent  future  Injury  by 
forbidding  appellunt  from  further  treit- 
paselng;  yet  if  appellant  disregarded  the 
order  of  thecourt,and  committed  another 
trespass,  which  he  surely  did  It  he  contlo- 
ued  toflowwateron  appellee's  land, anew 
cause  of  action  accrued  in  favor  of  appel- 
lee. Any  punishment  which  the  conrt 
might  inflict  for  the  violation  of  Its  order 
would  not  remedy  the  Injury  done  tbe  ap- 
pellee. Neither  would  a  judgment  in  f&- 
Tor  of  tbe  appellee  compensating  blm  lor 
tbe  Injury  sustained  parge  appellant  of 
contempt.  It  Is  a  settled  rule  of  law  that 
for  one  injury,  the  thing  causing  It  helncr 
permanent,  and  not  subject  to  belnfc 
abated,  but  one  cause  of  action  arisea,  in 
which  all  damages  must  be  recovered,  for 
the  reason  that  there  la  but  one  wrong, 
for  which  there  is  but  one  remedy,  which 
cannot  be  divided.  City  of  La  Fayette  v. 
Nagle,  113  tnd.  436, 16  K.  E.  Rep.  1.  But  it 
Is  equally  well  settled  that  when  the  tbiuflr 
causing  the  injury  Is  not  In  Itself  per- 
manent, being  abatable,  the  lnjare<l  party 
may  eeeb  and  recover  redress  for  injuries 
sustained  to  the  time  of  tbe  brlnglnig  of 
his  action,  and  for  a  subsequent  injnry 
may  maintain  another  action.  In  3  dnth. 
Dam.  p.  4US,  the  author  annoances  tba 
rule  to  be  that  "when  a  wrongful  act  la 
done,  which  produces  an  injury  which  la 
not  only  Immediate,  but  from  its  nature 
must  necessarily  continue  to  produce  lues. 
Independent  of  any  subsequent  wrongful 
act,  then  all  the  damages  resulting,  both 
before  and  after  tbe  commencement  of  the 
suit,  may  be  estimated  and  recovered  Id 
one  action."  This  rnle, however, does  not 
extend  to  trespasses  or  other  tortious 
acta.  While  tbe  commission  uf  a  certain 
wrong  is  a  trespass.  Its  continuaure  la  a 
nuisance,  which  may  be  abated.  &  Amer. 
&  Eng.  Enc.  Law,  p.  16,  and  cases  cited.  If 
tbe  appellant,  without  right,  caused 
water  to  flow  from  his  land  upon  the 
lands  of  appellee,  be  was  gntlty  of  trea- 
pas8,and  each  and  everytlme  besocansed 
tbe  water  to  flow  was  a  separate  and 
distinct  trespass;  and  tbe  api>ellee,  tn 
bringing  an  autlon  for  damages,  In  ad- 
dition to  recovering  damages  for  tbe  in* 
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Jury  BOBtalned.  mlfEht  Inrofce  the  aid  of 
rbe  court  by  InJuDction  to  prevent  further 
trespaaslDg  by  the  appellant,  and,  when 
■nch  relief  was  granted.  It  is  preaamed 
tbat  It  was  effective.  The  cauae  was,  in 
l^al  contemplation,  removeil.  That  the 
appellant  did  not  remove  the  cause  after 
the  order  of  the  court  so  to  do  In,  in  effect, 
the  creating  of  a  new  caoae,  fur  which, 
If  Injnry  retialted,  dninafires  ncilght  be  r^ 
covered.  In  thia  case  it  was  not  the  dlK* 
King  of  thedlteh  on  appellast's  land  which 
iBDSt  bedendminated  SB  alone  the  cause, 
for,  unless  there  was  a  flow  of  water  In  It, 
no  injury  could  result  to  the  appellee. 
Affaiu,  the  appellant  bad  a  right  to  dig 
ditches  upon  his  own  land,  and,  as  lung 
aa  he  confined  the  water  fluwlng  therein 
to  sneb  land,  be  was  not  liable^  but,  when- 
ever be  permitted  It  to  escape  and  do  In- 
}orj  to  others,  he  became  answerable 
therefor.  None  of  the  authorttleB  cited  by 
connM  'or  appellant  have  decided  con- 
trary to  the  principles  here  announced. 
In  each  ot  those  cases  the  mle  is  eettled 
that  when  a  cause  of  action  exists,  and  a 
party  has  two  remedlea  to  enforce  his 
rtgtata,  the  adoption  of  one  forfeits  bis 
right  to  pursue  the  other.  So  far  as  any 
objection  has  been  pointed  out,  we  tbiok 
both  parMgraphs  of  tbe  complaint  atate  a 
good  cause  of  action. 

The  view  we  have  taken  of  the  com- 
plaint disposes  ot  most  ot  counsel's  arga- 
ment  as  to  the  sufflcleney  of  the  evidence 
to  mistaln  tbe  verdict;  yet  we  have  read 
the  evidence  with  care,  and  And  it  not 
only  sustains  the  allegations  of  tbe  com- 
plaint, bat  in  the  main  Is  u aeon tra dieted. 
We  have  experienced  considerable  diffi- 
culty In  arriving  at  an  intelligent  under- 
standing of  the  evidence,  from  tbe  fact 
tbat  reference  la  made  In  tbe  testimony  of 
almost  every  witness  to  a  plat,  their  evl- 
dencebnvlng  special  referenceto  such  plat, 
and  yet  the  record  contains  no  plat,  and 
there  Is  nothing  to  Indicate  tbat  It  was 
ever  offered  or  Introduced  In  evidence. 
This  court  cannot  examine  the  evidence 
nnlees  It  Is  all  in  tlie  record,  and  it  Is  not 
lair  to  ask  us  to  pass  upon  tbe  anfflclencj 
of  tbe  evlden<»  to  sustain  tbe  verdict  un- 
less we  have  before  us  all  the  evidence 
which  tbe  Jury  bad.  The  Jury  had  exhib- 
ited to  them  a  plat,  upon  which  tbe  wlt- 
neesee  pointed  out  the  location  uf  the 
ditches  complained  of,  an  well  as  the 
eonrse  of  tbe  water.  With  the  plat  thus 
before  them,  the  ertdence  was  probably 
clear  and  effective,  while  the  ntterances  of 
the  witnesses  without  the  plat  !■  wholly 
■nintelllgible  to  this  court. 

Objection  Is  urged  to  several  of  the  In- 
structions given,  but  we  think  they  were 
proper,  under  the  case  made  by  the  plead- 
ings and  the  evidence.  The  evidence  npon 
which  damages  were  aaeessed  discloses  uo 
Injnry  prior  to  the  rendition  of  the  Judg- 
ment In  1888. 

Aicaln,  we  think  there  was  no  error  In 
tbe  court's  instroction  with  reference  to 
what  was  adjudicated  In  the  former  ac- 
tion, tor  The  reason  tbat  that  Judgment 
was  an  adjudication  of  the  questions  in  1s- 
mie.  among  which  was  the  right  of  appel- 
laot  to  flow  water  upon  the  land  of  ap- 
pellea.  Tbat  question  was  settled  against 


the  appellant  by  tbat  Jndgment,  and  la 
still  Id  force,  unless  he  has  acquired  rights 
subseqnent  to  the  rendition  ot  that  d»* 
cree.  The  evidence  shows  no  sneb  riirhts 
to  have  been  acquired.  Part  ot  tbe  in- 
structions tendered  by  appellant,  and 
which  the  court  refused  to  (jive,  were.  In 
substance,  covered  by  other  Instructions 
given.  Others  refused  had  no  application 
to  the  facts,  and  were  rightfully  refoaed. 
As  heret«ifure  stated  in  this  opinion,  the 
Judgment  recovered  by  the  appellee 
against  the  appellant  In  1888  was  decisive 
of  appellant's  rights  to  flow  water  un  ap- 
pellee'sland.  It  theappellant  bad  a  right, 
when  tbat  Judgment  was  rendered,  to 
flow  tbe  water  complained  ot  on  the  ap- 
pellee's land,  that  was  a  matter  of  de- 
tense  which  he  should  have  set  op  la  tbat 
action;  and.  If  be  failed  to  do  so,  be  lost 
all  rights  thereunder,  or.  If  be  did  set  It  np 
In  defense,  it  was  deterraioed  against  him , 
and.  having  abided  tbat  Judgment,  be  has 
no  remedy  now. 

We  need  not  extend  this  opiaion  by  giv- 
ing reasons  fordecldlng  that  theappellant 
was  not  entitled  to  a  new  trial  on  account 
ot  tbe  alleged  misconduct  ot  connsel  tor 
theappel]ee.fartber  than  tostatethat  tbe 
record  shfl  ws  no  misconduct.  Tbe  record 
discloses  that  the  counsel  tor  tbe  appellee. 
In  bis  elosluK  argument  to  tbe  Jury,  read 
to  them  several  of  the  instructions  which 
the  court  bad  previously  indicated  he 
would  give  to  the  Jury.  It  afflrmatlvely 
appears  that  connsel  did  not  attempt  to 
in  any  manner  conatrue  sucb  Instructions. 
Counsel.  In  their  argument  of  a  cause  to 
the  Jury,  have  a  right  to  read  to  tbe  Jury 
the  instruetlons  which  the  court  has  In- 
dicated (pursuant  to  section  684,  Bev.  St. 
ISSl)  will  be  given  by  the  court,  and  may 
comment  un  tbe  evidence  to  which  the  in- 
structions are  applicable.  tScott  v.  Scott, 
]:!4  Ind.  66,  M  N.  £.  Hep.  666.  We  find  no 
reverrible  error  In  tbe  record.  Judgment 
afllrmed. 

LOTZ,     not  present. 


(•  InO.  App.  547) 
BBNSOH  St  aL  V.  rABNSWOBTH.1 

(Appellate  Court  <tf  Indiana.   Sept  21,  1803.) 

Action  Bsroits  Jostiob— Axxnpmbxt  or  1'z.>ai>- 
UfO— Rbvibv— Erbors  not  ArrAKRVT. 

1.  Where  plalntlfr  In  rMilevln  hefwe  a  Jus- 
tice of  tbe  peace  alleges  that  the  property  Is 
worth  9200,  and  claims  ISO  damagea  la  addt- 
tioa.  he  may,  before  Ihe  case  is  appealed* 
amend  hii  complaint  tv  omlttlnf  the  daim  for 
damages,  to  as  to  brmg  the  ease  wlthfat  the 
Jnatlce'l  Jariadictloo. 

2.  A  document  offered  In  evidMice,  aod  ex- 
cluded, mast  appear  in  the  record,  in  order  that 
Its  competency  may  be  determined  on  appeal. 

Appeal  from  circuit  court.  Lake  county; 
WilUam  Johnston,  Judge. 

Artlon  by  William  Farnsworth  against 
Augusta  Benscfa  and  others.  From  a 
Judgment  for  plalntUf,dtfendants  appeal. 
Afllrmed. 

Peter  Crumpacker,  for  appellants.  B. 
A.  Rosenthal  and  Worden  A  Uorxla.  lot 
appellee. 

■BAMrinsdsnisd.  n  N.  B.  flIL 
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GAVIN,  G.  J.  Appellee  broagbt  salt  In 
replevin  before  a  lusttce  of  tbe  peace.  In 
bla  complaint  lie  alli«ed  the  Talue  of  tbe 
property  to  be  f200,  and  claimed  S50 
damages  tn  addition,  making  tbe  entire 
amount  iovolved,  therefore,  $250,  Trhicb 
waa  in  excess  of  the  amount  orer  wbiub 
a  Justice  has  JuriRdlctlon.  Before  the  trial 
in  tbe  Justice's  court,  appellee,  by  leave  of 
court,  amended  his  complaint  bo  as  to 
omit  the  claim  for  damaged,  and  bring 
tbe  amount  within  tbeJuHtlce's  Jurisdic- 
tion. In  this  there  was  no  error.  It  ac- 
cords wltb  tbe  liberal  spirit  ol  our  Code 
to  permit  euch  an  amendment,  rather 
than  to  dIaroisB  the  caude,  and  require 
tbe  plaintiff  to  rHflle  his  complaint.  B^r 
tbls  amendment  the  character  of  tbe  ac- 
tion was  In  no  manner  changed,  but  the 
amonnt  In  controversy  simply  reduced. 
The  action  of  the  court  la  In  harmony 
with  the  declRlons  of  our  aupreme  court 
in  Brown  v.  Lewla,  10  Ind.  282,  and  Har- 
vey T.  Ferguson,  Id.  393.  We  do  not  be- 
lieve tlieKe  cases  were  overruled  by  the 
case  of  Kiphart  v.  Brennemau,  25  fnd.  162, 
where  tbe  court  held  that  alter  a  com- 
plaint bad  been  filed  before  tbe  Jnatlce  as 
a  complaint  In  ejectment,  the  cause  tried, 
and  appealed  to  the  circuit  court,  the 
plaintiff  could  not  then  claim  the  right  to 
amend  hia  complaint  so  as  to  make  it  for 
forcible  entry  and  Jetaiuer,  and  thusbrini; 
It  wltbln  tbe  Jurladlction  of  the  Justice. 
Here  the  amendment  was  made  In  the 
Ju8tlce*e  court,  and  not  after  tbe  cause 
had  passed  from  that  court,  as  in  tbe 
Kipharl  Case. 

Tbe  only  reason  presented  for  a  new 
trial  is:  "Error  of  law  occurring  at  the 
trial,  and  excepted  to  by  said  defendants, 
in  this:  That  tbe  court  refased  to  permit 
tbe  defendants,  and  each  of  them,  to  In- 
troduce In  evidence  the  papers,  proceed- 
ings, and  Judgment  In  the  case  of  Bensch 

Farnsworth,  and  to  prove  in  connec- 
tion therewith, In  response  to  proper  ques- 
tions, that  the  plaintiff  herein  bad  actually 
litigated  with  tbe  defendant  Bunech  In 
said  action  as  to  the  title  and  possession 
of  the  Identical  property  in  salt."  Ths 
bill  of  exceptions  df>es  not  purport  to  con- 
tain all  the  evidence,  but  simply  a  part 
thereof,  It  being  the  aim  of  the  parties  to 
present  the  question  under  section  630, 
Rev.  St.  1»S1.  For  this  purpose  It  is  not 
ncceasary  that  all  the  evidence  should  be 
in  the  record,  but  It  is  necessary  that  "the 
evidence  given  or  proposed,  touching  the 
point  in  question,  should  have  been  set 
nut  in  tbe  bill  of  exceptions."  Ball  way 
Co.  V.Adams.  112  Ind.  302,  U  N.  E.  Kep. 
80.  While  this  statute  authorizes  a  party 
to  bring  a  question  before  this  court  upon 
a  part  of  the  record  only,  it  Is  neverthe- 
less Incumbent  upon  him  tu  bring  before 
this  court.  In  proper  manner,  all  that  is 
necessary  to  make  It  afflrraatlvely  appear 
that  there  was  error  in  the  action  of  the 
court  below.  Railway  Co.  v.  Adams,  au- 
pra;  Starry  v.  Winning,  7  Ind.  811.  Ju 
Sbugart  v.  Miles.  125  Ind.  445,  25  N.  B. 
Rep.  551,  where  the  question  was  pre- 
sented In  tbe  same  mauner  as  hrre.  it  la 
said  that  the  record  must  be  so  made  up 
as  to 'make  It  affirmatively  appear  that 
tbe  rulings  were  harmful  to  appellant." 


Any  question  of  error  fn  tbe  action  of 
the  court  In  excluding  tbe  evidence  offered 
manifestly  hinges  upon  the  contents  of 
the  papers  and  ncords  excluded.  With- 
out a  knowledge  of  their  contents,  this 
court  cannot  determine  tbelr  materiality 
and  competency,  nor  the  materiality  and 
competency  of  the  oral  evidence  offered  Id 
connection  with  them.  These  documenU 
and  records  have  not  been  brought  befom 
US  by  the  bill  of  exceptions.  The  state- 
ments of  couoael  made  to  tbe  coart  at  the 
time  of  offering  the  evidence' cannot  aup- 
ply  the  lack  of  the  papers  themselves.  A 
statement  of  what  it  Is  expected  to  prove 
by  a  witness  on  the  stand  la,  of  course,  a 
aufflclent  offer,  but  this  rule  does  not  hold 
good  as  to  documentary  evidence.  Tbe 
trial  court  Inspects  and  determines  the 
Hdmlaslbility  of  doeamentary  evidence 
from  the  contents  of  the  papers,  which 
speak  for  themselves,  (jonlil  v.  Wt-eJ,  12 
Wend,  12;  Scripps  v.  Reilly,  88  Mlch.W. 
The  rule  that  the  documentary  evldenre 
offered  must  be  brought  before  us,  In  or- 
der to  render  any  qneHtiou  aa  to  Its  ex- 
clusion available,  is  not  a  new  i>ne,  and 
la  directly  supported  by  authority. 
"Where  a  document  is  offered  and  ex- 
cluded. It  must  be  brought  Into  the  rec- 
ord, in  order  that  the  court,  on  appeal, 
may  determine  Its  competency."  Elliott, 
App.  Proc.  §  74S;  WinUims  V.  State,  127 
Ind.  471.26  N.  E.  Rep.  1082;  Nudd  v.  Hollo- 
way,  43  Ind.  am. 

Home  questions  of  practice  bave  ben 
presented,  which  It  is  unnecessary  that  we 
should  consider  or  determine.  In  view  of 
the  conclusion  reached  above.  The  Judg- 
ment is  affirmed,  with  costs. 

(7  Ind.  App.  375) 

BOSS  et  aL  V.  OONWELL. 
(Appellate  Court  of  Indiana.    Sept.  19,  1893.) 

COXPSKBATION  OF  TrUBTSBS. 

Though  a  will  provide  tiiat  trnatees  ap- 
iwlnted  thereby  shall  receive  out  of  the  pro- 
ceeds of  the  estate  "a  reasonable  compensatioD, 
to  be  fixed  by  themselves,"  the  court  baa  pomr 
to  reduce  the  compensation  fixed  by  the  tm- 
tees. 

Appeal  from  circuit  court,  Fayette  coun- 
ty; F.  S.  Swlfc,  Judge. 

Appeal  by  John  W.  Ross  and  others, 
trustees,  from  a  Judgment  sustaining  in 
part  exceptions  tiled  by  William  U.  Con- 
well  to  their  report  as  trustees.  Affirmed. 

Conner  &  Frost,  for  appellants.  Little 

&  McKee,  for  appellee. 

REINHAKD.  J.  The  appellants  aret> 
trustees  under  the  will  of  Aliraham  B. 
Conwell,  deceased.  The  testator,  who 
left  a  large  estate  to  be  disposed  of,  pro- 
vided in  his  win,  among  other  things,  that 
the  "trustees,  or  their  succeseora,  shall 
ench  receive  out  of  the  proceeds  of  said 
cfltate,  for  tlielr  services  in  the  discharge 
of  Hald  trust,  a  reasonable  compensatioa, 
to  be  fixed  by  themselves."  Exceptions 
were  filed  by  the  appellee  to  the  app^ 
lante'  tinal  report  in  said  estate  In  the 
court  below,  and  these  were  In  part  ens* 
talned.  From  this  rnllng  an  appeal  was 
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taken  totbe  supreme  court, and  from  that 
coort  the  caaae  was  traneferred  to  this, 
under  the  act  eolarsIoR  the  luriBdictlon 
of  the  appellAte  eonrt.  Acts  1898.  p.  29»  $ 
1.  >Dbd.  7. 

The  only  qoeBtion  preeeDted  relates  to 
the  corapeDeatloD  ol  the  truetees  for  their 
services,  the  coart  havlDg  ordered  a  ru- 
dactioQ  of  the  amoanta  claimed  aod  tuben 
credit  for  by  them  In  their  report.  At  the 
trial  a  number  of  wltnefsee  testified  upon 
botb  sides  uf  the  question  of  the  reasons- 
bleness  of  sueta  charxes,  as  well  as  to  the 
cbnracter  of  the  serrlces  rendered,  and 
there  wuk  a  sharp  conflict  In  their  testi- 
mony. If  the  qaeaflon  of  what  was  a 
reasonable  allowance  was  properly  sub- 
mitted tutheconrt,itlBdltflcuU  toi>ercelve 
upon  what  basis  a  reverHal  could  be  asked 
upon  thesunicleneyuf  thepvldence.  There 
was  ample  evidence  to  snpport  the  find- 
ing, and,  under  the  well-settled  rule  that 
the  jodffment  will  nut  be  dietorbed  when 
the  evidence  Is  at  all  conflictlnK,  we  can- 
not Interfere.  In  the  absence  uf  some  oth- 
er cause  sufficient  for  a  reversal.  It  Is 
etronffly  contended,  however,  on  the  part 
of  appellants,  that  the  question  of  what 
was  "a  reasonable  compensation"  was 
not  one  within  the  power  of  the  trial 
court  to  deterrDine,  but  must  be  left  to 
tbe  decision  nf  the  trustees  tbemBelvee, 
where  the  testator  had  placed  It.  To 
this  proposition  wecannot  give  our  assent. 
Ordinarily,  It  Is  true,  where  the  testator 
himself  stipulates  what  tbe  compeosatlou 
shall  be.  and  tbe  trustee  or  executor  ac< 
cepts  the  trust.  It  amounts  to  a  contraut 
between  the  parties  by  which.  If  made  In 
f^ood  faith,  tbey  are  mutually  bound. 
BiBcoe  V.  State,  2S  Ark.  692;  In  re  Hop- 
bins,  82  Han,  618;  Colle«:e  of  Charleston  v. 
WtlUngbam.  18  Rich.  £q.  195.  See.  also. 
Rev.  St.  im,  S  2S97.  The  rule  just  an- 
nounced mis  upon  tbe  principle  that, 
where  the  parties  to  an  agreement  have 
fixed  tbecompensatlonamonK  tbemselveH, 
the  courts  will  not  Interpose  their  ]adK- 
ment  as  a  substitute  for  that  of  the  par- 
ties, even  thougrh  socli  consideration  be  of 
Indeterminate  value,  but  will  give  lull 
effect  to  tbe  asreemant  It  It  be  free  from 
fraud  or  nndoe  Influence.  See  Sbover  v. 
Myrick.4  Ind.  App.  7.  30  N.  E.  Kep.  207. 
But  when  tbe  amount  of  such  compensa- 
tion is.  by  the  stipulation  of  the  contract, 
left  to  the  arbitrary  determination  of  one 
of  tbe  parties,  or  to  tbe  agents  or  officers 
off  aueb  party  if  tbe  same  be  a  corporation. 
It  Is  In  the  nature  of  a  contract  not  to  re- 
sort to  a  Jndlclal  forum  for  a  settlement 
of  the  controversy,  and  such  contracts  are 
not  binding  In  law.  See  Sucititj  v.  Wer- 
ner, (at  present  term.)  84  N.  £.  Rep.  106; 
12Amer.  A:  Eng.  Enc.  Law,  305.  It  Is 
tbe  Kcneral  pollry  of  the  law  tbat  trus- 
tees shall  not  be  permitted  to  profit  by 
tbeir  trust  estates,  and  so  far  tau  this  doc- 
trine been  carried  !n  theconrts  of  EnRlaod 
that  no  compensation  is  ordinarily  al- 
lowed the  trustee  for  his  services.  **  lest  It 
tempt  himto  profit  In  that  way."  8  Redf. 
Wills,  (8d  Ed.)  p.  538,  §  59.  WhUe  this  rule 
as  to  compensation  Is  not  generally  fol- 
lowed In  tbe  United  BtatMi,  It  ta  still  the 
policy  of  our  law  tbat  tbe  Judicial  pro- 
ceedings In  sneb  matters  sbail  be  made  as 
v.34N.B.&a21— 48 


Inexpensive  as  possible,  and  with  a  view 
to  the  benefit  of  the  ceetuls  aue  truatent, 
the  trustee  being  remunerated  for  faithful 
services  under  tbe  direction  of  the  court. 
Sehonler.  Ex'n.  %  546. 

In  tbe  case  before  ns  it  appears  from  the 
trusts  conferred,  and  the  langaaare  em- 
ployed in  the  will,  that  the  testator  had 
sreut  confidence  In  tbe  integrity,  compe- 
tency, and  responsibility  of  the  trustees 
named  by  bim.  These  facte,  together  with 
tbe  further  one  that  thetestatorexpressed 
a  willingness  to  leave  the  reasonableness 
of  their  charges  to  the  determination  of 
the  trustees  themselves,  were  doubtless 
proper  for  the  consideration  of  tbe  court 
In  adjudging  the  value  of  the  services. 
Bowker  v.  Pleree,  1»0  Mass.  26S.  It  Is 
proper  to  state,  however,  that  the  appel- 
lants were  not  all  named  by  the  testator 
as  his  trastees,  but  that  death  In  one 
case,  and  failure  to  qualify  In  another,  ren- 
dered It  necesRary  tu  make  substltotlonR. 
It  would  seem  that  as  to  the  sabatitnted 
truBtees,  at  least,  It  cannot  be  clalmefl 
thai  their  compensation  was  fixed  by  tbe 
will,  and  that  bs  to  these  the  will  cannot 
control  tbe  remuneration,  even  where  the 
same  la  fixed  definitely.  Wideuer  v.  Fay, 
51  Md.  278.  It  is  not.  and  certainly  can- 
not be,  claimed  with  any  degree  of  justifi- 
cation tbat,  by  the  terms  of  tbe  will,  tbe 
trnstees  take  any  portion  of  tbe  estate  as 
a  legacy.  The  utmost  that  can  be  main- 
tained snccessfnlly  is  that  the  intention  of 
the  testator  was  to  repose  a  large  discre- 
tionary power  in  the  trustees,  but  tbat 
socb  discretionary  functions  were  subject 
to  review  by  the  probate  court  cannot  be 
denied.  The  Intention  of  the  testator 
should  be  looked  to  by  that  court  In  set- 
tling what  is  a  reasonable  tee  for  the  serv- 
ices of  tbe  trustees,  but  It  cannot  be  held 
that  it  was  tbe  Intention  of  the  testator 
to  give  ench  trustees  an  unlimited  discre- 
tion as  to  how  much  they  should  retain 
for  their  services.  Such  a  construction 
would  place  all  estates  similarly  situated 
at  tbe  mercy  of  those  administering  them. 
Such  Is  not  tbe  law.  and  for  this  addi- 
tional reason  the  position  assumed  by  tbe 
appellants  Is  n»t  tenable.  Tbe  power  of 
flxing  tbe  compensation  rests  In  tbe  coart 
under  the  statute,  and  not  In  tbe  trustees. 
Collins  T.  TIlton.dH  Ind.  375;  Watklns  v. 
Romine,  106  Ind.  878.  7  N.  E.  Rep.  198. 
Jodgmeot  afflrmed. 


(139  N.  Y.  68) 

PEOPLE  ex  rel.  HARLAN  &  HOLLINGS- 
WORTH  CO.  V.  CAMPBELL.  Comp- 
troller. 

(Coort  of  Appeals  of  New  York.   Oct  3,  1893.) 
Taxation— ToBBiOH  Cospoiutiok  —  Capitai,  Eh- 
PLOTSD  IN  Stats— CsBTiORABi—ETiDBNca—Ar- 

FIDAVITB. 

1.  Where  the  only  property  that  a  for^^ 
corporation  has  within  the  state  is  a  small 
amonnt  of  famltare  in  an  office,  and  the  only 
oblUcatjoQS  it  incurs  in  the  state  are  for  rent  of 
such  office,  and  the  salary  of  its  ageot  In 
charge  of  the  same,  it  employs  no  capital  in 
the  state  tbat  can  be  made  the  basis  of  taxa- 
tion. 

2.  On  certiorari  to  review  the  action  of  the 
ounptK^ler  In  imposing  taxes  on  th»  eajfitai 
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stock  of  a  fordgn  corporation,  tbe  comptroller 
cannot  obinct  for  the  first  time  on  appeal  that 
the  application  for  the  writ  was  not  made 
within  30  days,  as  required  hj  Laws  1S85,  c 
SOO 17. 

8.  Where  a  corporatiou  ^phes  to  the 
comptroller  to  rcTiew  his  action  in  imposing 
taxes  on  its  capital  stock,  affidavits  may  be 
recdved  and  treated  as  competent  erid^ce, 
thoo^  the  comptroller  may  regoire  the  wit- 
nesses to  be  examined  orally  before  liim;  and, 
where  he  rec^Tei  and  considers  such  affida- 
vits as  evidoice  without  objection,  he  cannot 
claim,  on  certiorari  to  review  his  action,  that 
no  competent  evidence  was  before  him. 

Appeal  from  aapreme  coart,  leeneral 
term,  third  department. 

Cierttorari  by  the  Harian  &  HoIIId^- 
wortb  Company  to  review  the  actioa  of 
FranlE  Campbell,  comptroller  of  the  state 
ol  New  Torfc,  in  imposlDK  taxes  on  the 
capital  stock  of  relator,  a  foreign  cnrpo- 
ratloD,  on  tbe  groand  that  It  was  (lolne 
bn^esH  and  employlnK  its  capital  wttbln 
the  state.  From  a  lodgment  (rf  the  sen- 
eral  term  (23  N.  T.  Supp.  UU)  afflrming 
the  action  of  the  comptroller,  relator  ap- 
peals. Beversed. 

Henry  B.  B.  Stapler  and  Henry  W. 
8ml-Ui,  for  appellant.  8.  W.  Bosendale, 
Atty.  tien..  for  respondent. 

GABL,  J.  The  relator  Is  a  foreign  cor- 
poration, having  Its  charter  and  local 
liabltaldun  In  the  state  of  Delaware.  Tbe 
comptroller,  claiming  that  it  was  "doing 
bDslnees  in  this  state,"  Imposed  taxes 
upon  It.  on  account  of  sacb  bnsinees,  un- 
der the  act,  chapter  542  of  tbe  LawB  of 
1880,  and  the  acts  nmendatory  thereof, 
<chapter  861,  Laws  1S81:  chapter  501, 
tawa  18R5;  chapter  483,  Laws  1889,)  tor 
the  yean  1889, 1880,  and  189K  eomputfnsr 
the  taxes  npon  tbe  basis  of  $25,000  capital 
stock  "employed  wltliln  this  state."  Hub- 
aeqnently.  the  relator,  claiming  that  It 
did  not  do  any  business  or  employ  any  of 
Its  capital  within  this  state,  applied  to 
tbe  comptroller  to  review  and  readjust 
the  taxes;  and  after  heating  the  relator, 
and  reviewing  and  considering  its  evl- 
dence  anbmtfcted  to  him,  he  refused  to 
make  any  change  In  the  taxes  Imposed. 
Subsequently,  tbe  relator  obtained  a  writ 
of  certiorari  to  review  the  action  of  tbe 
comptroller,  to  which  he  raarle  return, 
and  tbe  general  term  affirmed  his  action. 

Tbeeomptroller  makes  some  preliminary 
objecdons  to  the  maintenance  nl  this  pro- 
ceeding, not  involving  the  merits,  which 
mast  llret  be  considered.  He  claims  that 
the  application  for  the  certiorari  was  not 
made  within  80  days  after  service  upon 
the  relator  of  the  notice  of  the  settlement 
of  the  taxes,  as  required  by  section  17  of 
tbeactoflw^  it  la  quite  true,  from  tbe 
dates  given  In  this  record,  that  the  certi- 
orari waa  not  applied  for  in  time.  Bat  It 
does  not  appear  that  each  a  point  waa 
taken  In  the  court  below.  There  the  pro- 
ceeding seems  to  have  been  entertained 
without  any  snrh  objection,  and  the  ac- 
tion of  tbe  comptroller  was  affirmed.  If 
he  desired  to  avail  himself  of  such  an  ub- 
jectlon.  he  should  have  moved  then,  on 
that  ground,  to  qnaeh  the  writ,  and  that 
would  have  given  the  relator  an  oppor- 
tunity to  meet  the  objection  by  abowlng 


that  by  some  agreement  or  estoppel  be 
could  not  avail  bimaelt  thereof.  It  la  too 
late  now,  fur  tbe  first  time,  to  raise  tbe 

objection. 

The  comptroller  farther  claims  that  the 
relator  did  not  aabmlt  to  him  any  compe- 
tent evidence  upon  Its  application  for  a 
review  or  resettlement  of  the  taxes,  as  re- 
quired by  section  90  of  tbe  act  of  1888.  It 
appears  that  the  relator  did  not  tnmlah 
witnesses  to  be  sworn  and  examined  oral- 
ly before  the  comptroller.  The  evidence 
was  In  the  form  of  affidavits  furnished  to 
and  received  hy  hira.  His  decision  shows 
that  he  considered  the  affidavits  as  evi- 
dence, and  It  does  not  appear  that  any 
one  objected  to  them  as  competent  and 
snffirlent  evidence.  Tbe  comptroller  could 
doubtless  have  required  tbe  wltneaoen  tu 
be  examined  orally  before  bim.  Bot  it 
was  for  him  to  determine  how  tbe  evldencie 
should  be  presented  before  him ;  and  In 
this,  as  In  many  other  legal  pruceedlngs, 
affidavits  may  be  received  and  treated  as 
competent  evidence. 

So  the  merits  of  tbia  controversy  are  be- 
fore us, and  Itmnst  be  determined  upon  the 
facts  appearing  In  this  record.  Thereis  no 
dispute  about  the  facte.  The  business  ot 
the  relator  was  to  manufacture  steam- 
ships and  railway  cars,  and  to  equip  and 
repair  the  same,  and  all  that  business  was 
carried  on  In  thestateof  Delaware.  There 
all  the  parties  interested  in  the  relator, 
and  oil  Ita  officers,  resided,  and  there  all 
Its  real  bnslnesR  transactions  were  con- 
ducted. All  its  cuntracta  were  made 
there,  and  all  Its  products  were  sold  and 
delivered  there.  Ic  did  no  manufacturing 
In  this  state,  kept  no  money  here,  and 
had  no  pruperty  here  except  a  email 
arooont  of  office  farnltare,  and  in  fact  it 
trsnsarted  none  of  its  corporate  business 
here.  It  kept  a  hired  office  In  the  city  of 
New  York,  which  was  in  charge  of  a  n^i- 
deut  salaried  agent,  and  the  office  was 
maintained  "solely  for  theconvenlence  nf 
Itself  and  patrons;  tbe  only  design  of  said 
office  being  a  roeetlug  place  tor  the  dls- 
cnaston  of  qneettons  whleh  are  likely  to 
arise  jirellmlnary  to  the  slgrning  ot  con- 
tracts for  appointments  and  conferences 
with  such  of  Its  patrons  who,  being  In  the 
city  of  New  York  from  time  to  time,  may 
desire  the  convenience  of  an  office  tor  com- 
manlcations  with  U,  and  for  ascertaining 
thntugh  its  agent  In  charge  of  the  same 
what  contracts  are  offering  In  that  local- 
ity, and  the  character  and  responsibility 
ol  the  parties  offering  the  same;  the  con- 
tracts themselves  being  made  and  signed 
In  every  case  at  tbe  home  office.  In  Wil- 
mington. "  And  thlslsall  theclalnied  busi- 
ness done  by  tbe  relatorln  thisstate.  And 
upon  these  facts  can  It  l>e  said  that  it 
was.  within  the  meaning  of  tbeatatnte, 
"doing  business  In  this  state?"  We  leavo 
this  question  unanswered,  as  we  are  satis- 
fled  that  It  did  not  emplity  any  of  Its  cap- 
ital within  this  state,  and  that,  therefore, 
there  WHS  no  basis  for  the  Imposition  of 
the  taxes.  As  before  stated,  excppt  the 
small  amount  ot  furniture  In  Its  ottlce,  it 
did  not  have  or  keep  any  property  of  any- 
kind  within  this  state,  and  it  did  not  dla- 
bnrse  any  money  In  this  state.  Tbe  only 
obligations  it  incurred  in  this  atate  were 
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for  the  rent  of  the  office  and  the  salary  of 
Its  agent,  and  tbey  were  discharged  by 
efaecke  drawn  In  the  state  ut  Delaware  on 
a  Delaware  bank,  and  paid  In  that  Htate. 
Ttaoae  checks  were  obliEatlona  of  the  re- 
lator, and  not  property.  In  any  sense,  be- 
longing to  It.  and  they  were  no  portion  of 
Its  capital.  They  operated  as  payments 
made  In  the  atate  of  Delaware,  and  there 
was  DO  ground  whatever  for  saying  that 
it  employed  925,000  of  its  capital,  or  any 
other  sum,  within  this  state.  We  do  not 
think  that  the  office  turnUure  could  tdlrly 
baeonsldered  as  capital  employed  within 
tbia  atate.  Bnt*  evm  It  it  conld  be,  the 
amunnt  la  too  small  tor  serlona  considera- 
tion onder  the  acts  mentioned.  We  are 
therefore  of  opinion  that  the  order  ol  the 
general  term  and  the  decision  ot  the  comp> 
trollerlntheimpositlon  of  thetaxesshould 
be  reversed,  with  costs  of  appeal  to  this 
conrt.  All  cnneur,  except  MA.YNABD,  J., 
taking  no  part. 


(1»  N.  Y.  87) 

PEOPLE  T.  CAMP. 
(Oooit  of  Anwala  of  New  Tork.  Oct  8, 1803.) 

ElDKAPPING. 

Ptti.  Code,  I  211,  proTides  that  one  who 
willful ly  *eizea,  confines,  inTe^les,  or  kidnaps 
another,  with  intent  to  cause  him,  without  an- 
thoritr  of  law,  to  .be  secretly  confined  or  im- 
prisoned within  t^e  state,  is  gnilty  of  kidaap- 
idns.  BM,  duit  defendant  was  not  guilty  of 
sDut  oftoiBe,  whm  he  moonred  an  adjudica- 
tion that  the  person  alleged  to  hare  been  kid- 
napped was  insane,  and,  withoot  nsing  force, 
pnDlicly  conTeyed  her  to  a  Innatic  asrlam. 
though  die  was  not  Insane  at  the  time.  21  N, 
T.  Sniv.  741,  affirmed. 

Appeal  trnm  sapreme  conrt,  general 
term,  fifth  department. 

Austin  J.  Camp  wan  convicted  nnder 
Pen.  Code,  $  211,  of  the  crime  of  kidnap- 
ping. From  a  judgment  of  the  general 
term  (21  N.  T.  Uapp.  741)  reversing  the 
Judgment  of  couvlctlon,  and  discharging 
defendant,  the  people  appeal.  Affirmed. 

A.  P.  Rich.  Diet.  Atty.,  (Louis  Marshall, 
of  connsel.)  tor  the  People.  James  A. 
Wright,  (Frank  D.Wright,  of  conuad,)for 
respondent. 

EABL,  J.  We  tblnfc  the  court  below 
could,  under  section  527  of  the  Code  of 
Criminal  Procedure,  properly  have  re- 
versed this  conviction  on  the  ground  that 
the  verdict  waa  against  the  weight  of  evi- 
dence, or  that  Justice  required  a  new  trlaL 
Bnt  It  it  bad  reversed  the  conviction  npoo 
either  ot  these  gronnds,  or  for  any  other 
errors  wbleh  conld  be  obviated  or  cor- 
rected upon  a  new  trial,  Instead  of  dis- 
charging the  defendant,  it  shoaltl  have  or- 
dered a  new  trial.  Code  Crim.  Proc.  §543; 
People  V.  Phillips,  42  N.  T.  200.  Tneretore, 
to  uphold  the  decision  of  thegeneral  term, 
discharging  the  defendant,  we  must  be 
able  to  eee  in  this  record  some  fnndamen- 
tal  obstacle  to  his  cooilctlun  for  the  crime 
charged  In  the  indictment. 

Kidnapping  was  an  offense  at  common 
law,  and  consisted  in  the  unlawful  re- 
moval of  a  person  from  his  own  country  or 
state  against  bis  win.  4  Bl.  Cnmm.  219; 
1  Bosa.  Crimes,  (9th  Ed.)  962;  1  Whart. 
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Crim.  Law.  (8th  Ed.)  S  SW;  3  Blsb.  Crim. 
Law,  (7th  Ed.)  S  750.  In  the  case  ot  adult 
persons,  It  la  believed  that  at  common  law 
the  crime  of  kidnapping  waa  not  complete 
until  the  person  alleged  to  have  been  kid- 
napped wae  removed  from  hla  own  coon- 
try  to  another,  and  thus  deprived  of  the 
benefit  and  Assistance  ot  the  laws  onUer 
whose  protection  be  lived.  Bat.  at  a  very 
early  day  io  England,  statatee  were 
passed  extending  the  crime  to  other  cases, 
and  It  la  now  defined  by  statutes,  it  la  be- 
lieved, In  all  the  states  ot  this  country; 
and  nowhere,  so  far  as  we  can  discover, 
would  the  acts  of  the  defendant,  aa  die* 
closed  by  tne  evidence  in  this  case,  constl. 
tute  the  uotomon-law  or  statutory  offense 
ot  kidnapping.  Now.  what  are  the  ma- 
terial facts  of  this  case?  Mrs.  Baird,  aged 
29  years,  was  a  married  daughter  ot  the 
defendant,  living  with  him,  separate  from 
her  hnaband.  in  August,  ld90.  the  defend' 
ant,  alleging  that  she  waa  Insane,  went 
to  the  county  judge,  and  stated  thecaaa 
to  him.  He  designated  tno  competent 
and  qualified  physicians  to  examine  her, 
and  they  went  to  the  boose  ot  the  defend- 
ant, and  examined  her,  and  Investigated 
bereondltlon,  and  certified  underoath  that 
she  was  Insane,  and  snbsequently  their 
certificate  was  approved  by  the  Judge. 
!<he  knew  ot  these  proceedings,  and  knew 
that  the  phyalclans  had  adjudged  her  to 
be  a  lonatle,  and  that  she  was  to  be  taken 
to  the  asylum.  The  defendant,  having 
the  certificate,  took  her  In  the  daytime  to 
the  lunatic  asylum  at  dtlca,  and  tor  that 
parpoae  he  used  no  force  or  violenee  what- 
ever. He  believed  that  he  had  the  right 
to  take  her.  and  abe.  believing  that  she 
was  obliged  to  go.  voluntarily  went  with 
him,  without  making  any  reelstance,  or 
any  effort  to  escape.  She  was  delivered 
at  the  asylum,  and  there  remained  for 
about  three  weeks,  when  she  was  dto- 
charged  on  the  grnnnd  that  ahe  was  not 
Insane.  The  asylum  phyalelana  and  at- 
tendants believed  that  she  was  not  Inaane 
at  any  time  while  she  was  In  the  asylum. 
Upon  the  trial  there  was  a  controversy 
as  to  her  Insanity  when  the  certificate  ot 
the  phyalelana  was  made,  and  as  to  tbe 
motive  ot  the  defendant  In  taking  her  to 
the  asylnm,  and  aa  to  hla  belief  that  afae 
was  really  Insane  at  tbe  time.  We  will, 
for  the  purposes  now  In  hand,— although 
farfrnm  believing  it,— aaeume  thatshe waa 
not  Insane,  and  th.^t  tbe  defendant  knew 
It,  and  that  he  used  tbe Jorms  of  law  from 
Improper  and  mallclooa  motives,  and  yet 
we  are  ot  the  opinion  that  he  did  not 
commit  the  crime  ot  kidnapping.  As  we 
have  stated,  nnder  tbe  common  law.theae 
acts  would  not  have  constituted  the 
crime  of  kidnapping,  becaose  Mrs.  Balrd 
was  not  removed  from  the  state.  The 
Revised  HtatutPB  deflaeil  the  crime  of  kid- 
napping as  follows:  "Every  person  who 
shall  without  lawful  aothority  forcibly 
seise  and  confine  any  other,  or  who  shall 
IttTeigle  or  kidnap  any  other  with  Intent 
either  (1)  to  cause  such  other  person  to 
be  secretly  confined  or  imprisoned  In  this 
stateagalnst  his  will;  or  (2)  to  causesnch 
other  person  to  be  sent  out  of  this  state 
against  his  wlU."  2  Bev.  St.  p.  664,  fi  28. 
And  this  section  of  tbe  Revlsea  Statutes, 
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conaiBtlDg  of  tbeeeaabdlvlaioDB,  waBcai^ 
lied  Into  tbe  PensI  Code,  and  ta  there 
aabdlvlBlon  1  of  eection  211.  as  foUowa: 
"A  penion  who  willfully  seliea,  confinea, 
inTelKln  or  kldnaiM  anotber  wltb  Intent 
to  cauae  blm,  wUtaoDt  aathorlty  oT  law, 
to  be  aecretly  conQned  or  Imprlaoned 
wltbin  tbia  atate,  or  to  be  sent  ont  of  tbe 
state,  or  to  be  sold  aa  a  slave,  ur  Id  any 
way  held  to  aervlre.  or  kept  or  detained 
agaioat  hie  will,"  la  guilty  of  kidnapping. 
Tbe  Code  prorfalon  waa  a  mere  reTlalon 
of  tbe  proTlaloaa  contained  In  the  Revised 
Statutes,  and  we  have  no  reason  to  sup- 
pose that  It  wna  Intended  to  embrace 
within  the  definition  of  tbe  crime  acta  be- 
fore Innocent.  When  the  peraon  seized  or 
Inreigled  la  not  removed  from  tbe  atate, 
the  Intent  must  be  secret  conflnement 
within  tbe  state.  Wben  tbe  person  Is 
selied  and  removed  In  broad  daylight, 
over  pDbllc  blghwaya  and  railroads,  in 
tbe  presence  and  view  of  many  people, 
and  taken  to  a  pnblic  aaylnm,  where  there 
are  pnblic  4ifBc1als,  nomeroua  phyalcana, 
and  other  people,  there  certainly  la  no 
aecrecy  abont  tbe  transaction, andlt bears 
no  reaemblance  to  what  baa  alwaya  been 
underatood  to  be  kidnapping.  In  ancb  a 
ease  tliere  may  be  an  assault  and  talae  Im- 
prlsonmeDt.  but  not  the  crime  here 
charged.  Such  a  peraon  baa  the  protec- 
tion uf  our  laws,  and  ample  remedlea 
agalnat  the  wrongdoer,  and  the  writ  of 
habeas  corpoa  la  always  available  for  bis 
release.  Suppose  a  public  officer,  without 
untbority  uf  law,  publicly  seizes  a  person 
In  the  street,  and  takes  him  to  tbe  police 
BtBtiou  or  Jail.  la  he  guilty  of  kidnap- 
ping? Suppose  the  defendant,  Indumed  by 
undue  rcllgloas  zeal,  had  taken  his  daugh- 
ter by  force,  and  carried  her  to  some 
cbnrch,  and  compelled  her  to  alt  in  a  pew 
by  his  side  during  religions  servlcea. 
Would  be  have  been  guilty  of  this  crime? 
Tbeae  questions  must  obviously  be  an- 
awered  In  the  negative,  and  unleaa  they 
can  be  answered  in  the  affirmative  the  de- 
fendant's conviction  upon  the  facta  of  thie 
caae  cannot  be  maintained.  Tbe  flrat 
part  of  aectlun  '211  provides  tor  all  caaea 
of  kidnapping  by  aeUiire  and  conflnement 
within  the  state.  The  latter  part,  after 
tbe  words  **  within  this  atate,**  relates  to 
cases  of  removal  of  the  peraon  seized  or 
Inveigled  from  tbe  state;  and, if  a  broader 
meaning  be  given  to  the  latter  part,  then 
tbe  fore  part  is  uselpaa  and  unnecessary. 
In  construing  the  section,  a  purpose 
should  be  attributed  to  all  tbe  language 
uaed.  It  Is  clear,  therefore,  that  a  new 
trtal  could  not  result  in  tbe  conviction  of 
the  defendant,  and  hence  be  was  prop- 
erly discharged.  Many  other  questions  are 
dlHonsaed  In  the  learned  nnd  exhaustive 
briefa  sabmltted  to  os,  but  we  do  not  con- 
sider their  determination  at  thla  time  im- 
portant. The  Jadgment  abould  be  af- 
firmed. All  concur. 


(139  N.  T.  61) 

In  re  CALLAHAN'S  ESTATE. 
(Ooart  of  Appeals  of  New  York.  Oct.  8, 1803.) 
AFPBAir— From  Opisioh. 
n  exccDtrix  haring  failed  to  aippeax 
mt  as  reauired  by  an  ordv  of  a  atn- 


rogate,  an  order  reqnlrinff  her  to  show  cause 
why  a  warrant  of  attaehmoit  shonld  not  Issue 
asrainst  her,  and  her  letters  be  revoked,  was 
granted;  and  on  the  retnm  thereof  she  filed  an 
affidavit  reiterating  her  claims  made  in  oppo- 
sition to  the  order  to  account,  and  sdlegiog  toat 
a  copy  of  that  order  had  not  been  aerred  on 
her,  and  she  was  not,  therefore,  in  default. 
The  surrogate  overruled  the  objection,  ajid 
filed  a  written  memorandum  stating  that  the 
statute  did  not  require  service  of  the  order, 
and  that  the  account  mast  be  filed  within  five 
days,  or  a  warrant  of  attachment  would  issue. 
Had.  that  Uie  memorandum  was  simply  a  con- 
tinuance of  the  proceeding,  and  not  an  ap- 
pealable order.   20  N.  Y.  Supp.  824,  affirmed. 

2.  An  order  of  a  surrogate  reqniring  an 
execntrix  to  account  is  not  a  final  ord^,  and 
therefore  is  not  appealable. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Louisa  Leach  applied  to  tbe  surrogate 
for  an  order  requiring  Mary  McOuIre, exec- 
utrix of  John  Callahan,  deceased,  to  tile 
an  account  as  executrix.  Tbe  order  was 
granted,  but  McQnlre  failed  to  file  the  ac- 
count, and  an  order  waa  granted  requir- 
ing her  to  show  cause  why  a  warrant  of 
attachment  shonld  not  lesue  againat  ber. 
On  the  return  of  the  order,  cheaorrogate 
filed  a  memorandum  holding  contrary  to 
tbe  contention  of  McGulre.  From  a  Judg- 
ment of  the  general  term  (20  N.  Y.  Snpp. 
t^24)  affirming  tbe  order  for  tlie  acconnt- 
in;c,  and  dismissing  the  appeal  from  tbe 
memorandum,  which  was  specified  In  the 
notice  of  appeal  as  one  of  tbe  orders  ap- 
pealed from,  McOuire  appeals.  Affirmedaa 
to  the  dismissal,  and  dlamlaaed  as  to  the 
appeal  from  tbejudgmentafflrmlng  tbeor- 
der. 

ThoB.  J.  McKee,  for  appellant.  Miles  & 
Johnson,  (W.  W.  Niles,  Jr.»  of  counsel,) 
for  respondent. 

MATNARD,  J.  We  can  find  no  antbor- 

Ity  for  thla  appeal.  The  order  which  the 
appellant  seeks  to  review  was  made  in  a 
special  proceeding  before  the  anrrogate  of 
New  fork,  and  is  not  final.  Tbe  respond- 
ent claimed  to  be  a  creditor  of  the  appel- 
lant's testator,  and  filed  a  petition  for  tbe 
Judicial  settlement  of  tbe  aeconnta  of  tbe 
appellant  as  executrix,  and  that  she  be 
cited  to  show  cause  why  she  should  not 
render  and  settle  ber  acconnt,  and  setting 
forth  all  the  facta  esaen  tinl  to  confer  Jurlb- 
dlctlon  upon  the  surrogate  to  lasue  the 
citation,  rpon  the  return  day  the  appel- 
lant appeared,  and  filed  a  verified  answer 
to  tbe  petition,  alleging  facts  which.  If 
true,  veiy  clearly  estabUabed  that  the  re- 
spondent waa  not  a  creditor  of  the  estate, 
and  not  entitled  to  institute  the  proceed- 
ing, and  that  her  demand  had  been  duly 
rejected  upon  presentation,  and  that  the 
six-montha  statute  of  limitations  had  In- 
tervened to  bar  an  action  upon  tbe  claim. 
The  respondent  then  filed  tbe  affidavit  of 
herself  and  her  attorneys,  by  way  of  reply, 
showing  that  no  notice  of  tbe  rejection  of 
the  claim  bad  been  served  upon  ber  or 
them.  The  surrogate  thereupon  mude 
an  order  requiring  the  appellant,  at  a 
fotnre  day,  to  appear  In  bis  court,  and 
make  and  file  an  account  of  ber  proceed- 
ings as  executrix,  and  attend  before  him 
from  time  to  time  as  mlgbt  be  neceaaary 
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lor  tbat  pvrpou.  It  ia  from  that  order 
that  the  present  appeal  bu  been  taken. 
The  rpeord  lorther  abova  tbat  the  appel- 
lant neKlMted  to  oheytbe  order  of  the 
•arrogate,  and  did  not  appear  at  tbe 
time  uamed.  and  render  an  account,  and 
tli?  respondent  applied,  upon  an  affidavit 
Betting  fortb  tbe  defanlt,  for  an  order  re- 
ouirlnKthe  appellant  to  show  cause  wby 
a  warrant  of  attacbment  ahonld  not  leane 
against  ber,  and  ber  letters  be  revoked, 
wblcb  was  granted.  Upon  the  return  o1 
tbat  order  tbe  appellant  appeared,  and  filed 
an  affidavit  snbstaotially  reiterating  the 
claim  made  In  ber  answer  to  the  first  pe- 
tition,—tbat  the  respondent  had  no  vulid 
debt  against  the  estate,  aud  also  alleging 
that  a  ropy  of  tbe  order  requiring  ber  to 
aecoant  had  not  been  served  upon  her, 
aud  sbe  could  not.  therefore,  be  regarded 
as  In  default.  Tbe  sorrogate  overruled 
this  objection,  and,  In  a  written  memo- 
randum Bled,  held  that  thestatute  did  not 
require  service  of  tlie  order,  and  that  the 
account  must  be  filed  within  five  days 
tberealter,  or  a  warrant  of  attachment 
would  Issue.  This  memorandnm  had 
none  of  tbe  qanlltlee  of  an  order,  but  was. 
In  effect,  dimply  a  continuance  of  tbe  pro* 
ceeding  until  the  day  named,  as  a  favor 
to  the  eiecutrtx,  and  to  enable  her  to 
comply,  if  she  su  elected,  with  the  provi- 
sions of  tbe  original  order.  Tbe  appellant 
has  treated  this  memoraodiini  as  in  Itself 
an  order,  and  in  her  notice  of  appeal  bus 
appealed  tfaeretroin,  as  well  as  from  the 
original  order  for  an  accounting. 

The  general  term  very  properly  dis- 
missed that  part  of  her  appeal,  and  It  re- 
mains tu  be  considered  whether  the  order 
of  the  general  term  affirming  the  order  for 
an  ncoonnting  is  appealable  here.  It  la 
very  plain  tbat  this  Is  not  a  final  order, 
within  the  purview  of  subdivision  3,  $  190, 
but  simply  the  initial  step  in  a  special  pro- 
ceeding in  the  surrogate's  court.  The 
point  of  the  appellant's  contention,  if  we 
correctly  apprehend  It,  is  that  tbe  surro* 
fcate  bad  no  Jurisdiction  to  make  tbe  or- 
der  requiring  ber  to  account  upon  the  pe- 
tition oT  the  respondent;  tbat  when  It  ap- 
pear(?d  by  her  sworn  answer  that  the  re- 
spondent had  no  valid  claim. and  was  not 
a  creditor  of  the  estate,  as  tbat  term  is 
used  in  the  Htatutes  relating  to  proceed- 
ings In  surrogate's  court,  the  surrogate 
could  not  lawfully  proceed  further  in  the 
inatter,  but  was  bound  to  dismiss  the 
proi'eedlngfl.  or  at  leant  to  saspend  action 
therein  until  the  respondent  had  estab- 
lished her  status  aa  a  creditor  In  another 
tribunal.  It  might  he  argued  that,  as  the 
question  is  one  of  jurisdiction,  it  would  be 
«  more  orderly  procedure  to  have  It  first 
finally  determined;  otherwise,  the  appel- 
lant might  be  compelled  to  render  an  ac- 
count which  thesurrogate  had  no  author- 
ity to  require,  and,  while  the  question 
might  be  rained  upon  an  appeal  from  the 
decree.  It  would  be  too  late  to  afford  tbe 
appellant  an  adequate  remedv.  But,  If 
sbe  la  right  In  ber  position  that  the  sor^ 
rogate  is  devoid  of  Jurisdiction,  she  may 
decline  to  reader  the  account,  aud  permit 
an  order  to  be  entered  directing  a  war- 
rant of  attachment  to  be  Issued,  and  her 
letter*  revoked,  which  would  be  such  a 


final  adjudication  In  thf  proceeding  as  to 
be  appealable  here.  This  she  seems  to 
bare  started  out  tu  do,  bat  for  some  rea- 
son did  not  wait  aattl  final  action  had 
been  taken,  bnt  brought  tbe  present  ap- 
peal, which  we  think  is  ineffectual  for  tbe 
purpoees  of  review  In  tbls  conrt.  Tbe 
appeal  must  therefore  be  dismissed,  with 
costs.  All  concur,  except  FINCH  and 
PBCKHA.H.  JJm  nut  voting. 


(Ul  N.  T.  UQ 

In  re  MAYOR.  ETC.  OF  GITT  OF  JIBW 
YORK. 

(Conrt  of  Appeals  ot  New  York.  OcL  8, 1893.) 

JVOasi— foBOUJ.  DUIONATIoa  —  GOKTUfUIHe  J(h 

8I8D10TI0N. 

Under  Const,  art.  6,  I  12,  authorlring 
provision  for  designatiDg  Judges  of  tbe  sa- 
PM'ior  and  common  pleas  courts  to  hold  dr- 
cnits  and  spedal  terms  of  the  supreme  court, 
and  Code  CiTil  Proc  |  230,  clothing  a  judge 
so  designated  with  all  the  powers  of  a  su- 
preme court  justice  to  make  orders  in  any  ac- 
tion in  said  court,  the  judge  designated  is  not 
a  supreme  court  justice;  and  when  applica- 
tion has  beCT  made  to  him  sitting  as  suui  Jus- 
tice, and  after  hearing  and  submission  he  re- 
signs from  the  superior  court,  and  ia  appoint- 
ed a  supreme  court  justice,  tte  does  not  retain 
Jurisdiction  of  the  apidleation.  28  N.  Y.  Snppi 
6^  affirmed. 

Appeal  from  supreme  eonrt,  genera) 
term,  first  department. 

Application  by  the  mayor,  etc.,  of  tbe 
city  of  New  York  to  acquire  property  for 
Improvement  of  the  water  front.  From 
an  order  of  the  general  term  (23  N.  Y. 
Hupp.  reversing  an  order  appointing 
cummlssiunera,  the  mayor,  etc.,  appeal. 
Affirmed. 

William  II.  Clark.  (Charles  J.  Blandy, 
of  counsel,)  for  appellants.  John  C.Shaw 
and  Frank  A.  Irish,  (Grata  Nathan,  ot 
counsel,)  for  respondents. 

O'BRIEN,  J.  The  order  appealed  from 
reversed  an  order  appointing  commlsalon- 
ers  to  estimate  tbe  damages  In  an  applica- 
tion by  tbe  city,  through  the  proper  d^ 
partment,  to  acquire  land  under  water 
and  certain  wharf  property  for  public  use. 
In  order  to  Improve  the  water  front  In  or 
adjacent  to  certain  streets.  The  applica- 
tion was  submitted  to  JudKe  Ingraham 
at  a  special  term  of  tbe  supreme  cuurt,  at 
which  he  presided.  At  the  time,  he  was  a 
Judge  of  tbe  superior  court  of  the  city  ol 
New  York,  debignated  by  the  governor  to 
hold  circuits  and  special  terras  in  tbe  su- 
preme court,  under  tbe  provisions  ot  sec- 
tion 12,  art.  6,ot  tbe  ccnstltutlon,and  sec- 
tion 236  of  the  Code.  After  theappllration 
was  submitted  to  bim,  and  before  the 
decision,  he  resigned  the  office  o^  Judge  ot 
the  superior  court,  and  was  appointed  a 
Justice  of  tbe  supreme  court  by  the  gov- 
ernor, to  fill  a  vacancy  In  that  office  then 
existing,  and  In  bis  capacity  of  Justice  ot 
the  supreme  court,  presiding  at  the  special 
term,  ha  decided  the  application,  and 
made  the  ordar  which  was  appealed  from 
March  is,  1892.  The  general  term  reversed 
upon  theground  that  the  Judge  who  made 
the  order  lost  Jurlsdletlon  ot  tbe  matter 
upon  bis  resignation  ot  tbe  office  of  Judxa 
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of  the  raperlor  coDFt.  Tbe  Btatote  under 
which  tbe  proeeedlo|iB  were  Inatitated  con- 
ferred power  npon  the  court  to  hear  and 
determine  the  qnestloDS  laTolved.  and  not 
open  a  Judge  oat  ot  court.  Laws  1882.  c. 
410,  gS  715,  d64.  965.  In  general,  it  may  be 
said  tbat  tbe  powers  ol  a  Judge ol  a  court, 
with  respect  to  actions  or  procttedlngs 
pending  before  the  court  over  which  be 
presides,  termhinte  when  he  ceases  to  be  a 
Judge,  or  when  bis  office  expires  by  reslg- 
natiun,  remoTul,  expiration  ol  bis  term, 
or  otherwise.  In  onler  to  prevent  a  fail- 
ure ot  Justice,  or  greiit  expense  and  In- 
conTADlence  to  suitors  or  parties  hav- 
ing basinees  before  the  cuart,  or  before 
Judicial  officers,  this  rule  has  been,  in  ex- 
ceptional and  specified  citsefl,  modified 
by  statute.  There  Is  no  renaon,  how- 
ever, for  attempting,  by  any  strained  or 
doubtful  construction  of  these  statutes,  to 
bring  cases  within  them  not  embraced 
within  the  language  used,  or  their  plalu 
scope  and  Intention.  This  would  be  so 
In  any  case,  but  it  would  seem  to  be  spe- 
cially applicable  to  a  case  like  tlils,  where 
private  property  Is  eonght  to  be  obtained 
for  public  nse  without  tbe  consent  of  the 
owner.  In  such  a  case,  where  tbe  power 
Is  challenged  at  every  step,  there  ought 
not  to  be  any  question  In  regard  to  the 
Jurisdiction  of  the  court  to  divest  the 
owner  ot  the  title  and  transfer  it  to  an> 
other. 

In  this  ease,  after  the  application  was 
made  and  submitted,  and  before  any  deci* 
slon  was  rendered,  the  Judge  ot  the  court 
before  which  it  was  heard  resigned,  and 
thus  both  his  designation  by  the  governor 
to  act  and  hla  office  became  vacant.  All 
further  power  or  Jurisdiction  over  the  cape 
was  lost,  unless  saved  by  some  statute. 
The  Code  (section  25)  empowers  a  judge 
cat  of  office  to  settle  a  case  or  exceptions, 
or  make  retom  of  any  proceedings  had 
before  hlro  while  In  office,  but  this  does 
not  enable  him,  after  his  general  Judicial 
functions  have  ceased,  to  decide  an  Issue 
or  motion.  Section  26  Is  specially  applica- 
ble to  the  city  and  county  of  New  Tork 
and  the  county  of  Kings,  and  relatra  to 
special  proceedings  instituted,  or  a  pro- 
ceeding commenced,  before  a  Judge  out  ot 
court  in  an  action  or  special  proceeding 
pendlnir  In  court,  and  anthorlseH  a  contin- 
uance of  them  before  another  Judge  of  tbe 
same  court.  The  precise  scope  and  mean- 
ing of  this  provision  Is  left  in  some  doubt 
by  tbe  decisions,  but  It  Is  safe  to  affirm 
tbat  it  relates  to  a  proceeding  before  the 
Judge  out  of  court,  acting  as  an  officer, 
and  has  no  application  to  an  Issue  or  mo- 
tion In  an  action  or  special  proceeding 
heard  by  the  court  before  the  office  uf  the 
Judge  holding  tbe  same  was  f-acoted. 
WoodrutI  V.  Insurance  Co.,  W  N.  T.  621 ; 
Dresser  T.  Tan  Felt.  16  How.  Pr.  10.  Sec- 
tion 62  provides  that  In  cuse  ot  the  death, 
sickness,  resignation,  removal  from  office, 
absence  from  tbe  county,  or  other  disabil- 
ity of  an  officer  before  whom  a  special 
proceeding  has  been  Instituted,  where  no 
express  provision  la  made  by  law  for  the 
continuance  thereof,  It  maybe  continued 
before  bis  successor, etc.  This  section  also 
applies,  not  to  a  proceeding  In  court,  but 
to  MM  before  an  officer;  and  mauUesfly 


this  easels  not  within  It.  The  only  stat. 
utory  provisioa  upon  which  the  tearoed 
counsel  for  tbe  corporation  relies  or  can 
rdy  to  uphold  the  Jnrlsdletton  to  make 

tbe  order  In  question  Is  the  last  part  of 
section  236,  which  Is  the  statute  wherein 
the  legislature  conferred  power  upon  the 
governor.  In  pursuance  of  the  eonstltn- 
tion,  to  designate  Judges  of  the  superior 
court  and  court  of  common  pleas  to  bold 
circuits  and  special  terms  In  tbat  city. 
This  designation  must  be  In  writing,  and 
must  specify  tbe  terms  to  be  held,  and  tbe 
Jndge  who  Is  to  bold  them.  Tbe  last  par- 
agraph was  addf*d  In  18S0.  and  is  as  fol- 
lows: '*And  a  Judge  thus  designated  may, 
after  the  ezplrutlun  of  the  period  of  socb 
designation,  decide,  finally  determine,  and 
dispose  of  any  action,  proceeding,  or  mo- 
tion that  may  have  been  tried  or  beard 
t>efore  him,  and  such  Judge,  during  tbe 
period  of  deslgnatiun,  possesses  within 
tbe  city  of  New  Tork  all  the  powers  of  m 
Justice  of  the  supreme  court  In  and  out  of 
court,  to  make  orders  in  any  action  or 
special  proceeding  In  the  supreme  court. " 
This  provision  confers  powerupona  Judse 
4vf  the  superior  conrt  or  court  of  common 
pleas,  who  has  heard  aease  in  thesupreme 
court,  under  a  designation  by  the  gov- 
ernor, to  decide  the  same  after  the  deslg:- 
natlon  expires.   But  It  applies  only  to  a 
case  where  the  Judge  who  beard  the  cause 
still  continues  to  be  a  Judge  of  the  court 
from  which  he  was  deBignated,and  not  to 
a  case  like  this,  where  both  the  designa- 
tion and  the  Judicial  office  have  become 
vacant  by  resignation.   When  Judge  In- 
graham  heard  this  case  he  was  a  Judge  of 
the  superior  court.  When  he  decided  It  be 
was  a  Justice  of  the  supreme  court.  Tbe 
deslguatioii  of  the  governor  empowered 
him  to  perform  someof  the  duties  of  a  Jus- 
tice of  the  supreme  conrt,  within  ■  sped- 
fled  political  division  of  the  state,  bnt  he 
held  the  same  office  as  before,  and  no 
other.   The  fact  tbat  he  became  a  Justice 
of  the  supreme  court  at  the  same  moment 
of  time  that  he  ceased  to  be  a  Judice  of  the 
superior  conrt  does  not  change  the  case. 
The  question  remains  the  same  as  If  a  pe- 
riod of  time  intervened  between  tbe  two- 
events,  or  another  person  had  been  ap- 
pointed to  III  the  vacancy  In  tbe  supreme 
court.   All  the  Jurlsdlctlnu  which  be  bad 
to  make  tbe  order  lu  question  was  ac- 
quired by  and  alter  his  appointment  to 
the  supreme  court.  He  did  not  carry  with 
him  Into  the  new  office  any  Jurisdiction 
that  he  acquired  In  the  old.   He  bad  tbe 
same  powsr.and  no  other,  to  decide  a  case 
beard  by  blm  in  the  supreme  court,  as  a 
Judge  ot  tbe  superior  court,  tbat  was  pos- 
sessed by  any  of  his  associates  In  the  su- 
preme conrt  who  had  not  heard  the  case 
at  all.  The  Jurisdiction  which  be  acquired 
by  the  submission  of  the  application  did 
not  survive  bis  resignation,  and  attach  to 
him  in  his  new  capacity.   It  has  been  held 
tbat,  where  the  term  of  a  Justice  ot  the 
supreme  court  expired  during  a  trial,  and 
he  Immediately  entered  upon  a  new  term 
under  a  re-election,  he  had  Jurisdiction  to 
conclude  the  trial,  and  decide  tbe  case. 
Kelly  V.  Cbrlstal,  16  Hun,  242.  That  case 
was  mainly  decided  upon  the  faet  tbat 
after  tbe  new  term  commenced  tbe  parties 
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appeared  before  the  JndgA,  and  went  on 
wltb  tbe  ease  wltbont  raising  any  qaea- 
tlon  OT  makinjr  any  objection  ddUI  after 
the  decision.  Evvn  It  what  waa  aaid  in 
that  case  with  respect  to  tbe  cootinuons 
power  of  a  Jadse  wbu  la  bla  owoBnGceMor 
be  ecrrect.  It  cannot  well  be  applied  here» 
■a  Jodge  TngrHbam  was  not  bla  Own  aoe- 
ceaeor.  nor  were  all  bis  Jadtclal  acts  per- 
formed as  a  lodge  of  tbe  same  court.  He 
was  tbe  suceesRor  of  a  Jnatlce  of  tbe  hu- 
preme  court  wbose  oflSce  became  vacant 
by  deatb,  and  It  cannot  be  said,  as  it  was 
Id  tbat  case,  that  be  was  ajudaeot  tbe 
court  at  every  moment  ot  time  wblle  tbA 
canae  was  before  him.  and  henoe  retained 
Jurisdiction.  We  tblnli  tbat  tbe  views  ex- 
pressed  by  the  general  term  are  correct, 
and  that  tbe  order  should  be  affirmed, 
wltb  eoata.  AU  conear. 


at>  N.  T.  IS) 

PEOPLB  T.  CANNON.*  SAMS  t.  QUINN. 

SAMB  T.  BARTHOLF. 
(Court  ctf  Appeals  of  New  York.  Oct  S,  1893.) 
RsGiSTBRSD  BoTTLB— Stamp  Act— Cohstrqctiok 

— COSBTITTTJOSAl.  LaW_RK8T1UCTIOIT  OT  Tradb 

— PnopitRTT  Bionrs— PoesB88io.T  or  Bottleb— 
pBiMi.  Facii  BviDaNOB— CoimmoxAi.  8ai,s. 

1.  JjKwa  1887,  c.  877,  as  smended  hj  Laws 
looSt  c.  181,  milking  It  a  miBdemeanor  for  any 
one  to  fill  Qp  with  soda  water,  etc.,  registered, 
■tamped  bottles  of  mannfactarers  of  soda  wa- 
ter, etc.,  or  to  deface  the  itamp  thereon,  or  to 
sell.  boy.  give,  take,  or  dispose  of,  or  traffic  la 
the  same,  without  the  wntt«i  consult  of,  or 
nnlesa  the  same  shall  hare  been  porchased 
from,  the  person  whose  stamp  is  thereon,  does 
not  prohibit  retail  dealers  from  selling  and  de- 
IlTeriDff  soda  water,  etc.,  in  the  oriSnal  bot- 
tles, as  It  comes  from  the  manufacturer,  but 
merely  from  dealing  in  empty  bottles  after  the 
original  contents  have  been  remoTed. 

2.  As  the  act  merely  forbids  dealing  in 
rMlstered,  stamped  bottles  without  the  consent 
of  the  owner  ot  the  stamp,  or  unless  he  has 
onoe  sold  Oiem.  It  Is  not  an  unlawful  interfer- 
ence with  the  trade  In  empty  bottles,  though  It 
necesaitates  greater  caution  than  wguld  other- 
wise be  required  in  making  purchases.  18  N. 
T.  Snpp.  2ff,  affirmed. 

5.  The  act  does  not  destroy  property  In  the 
bottles,  imreDtiag  their  use,  because,  on- 
less  the  owner  of  the  stamp  has  giren  his  con- 
sent to  thdr  use,  w  has  once  sold  them,  no  one 
^se  can  hare  any  property  rii^t  in  them.  18 
N.  T.  Supp.  20,  affirmed. 

4.  The  provision  ct  the  statute  that  the 
ffossesdon  by  a  dealer  In  second-hand  articles 
4rf  any  registered,  stamped  bottles,  without  the 
written  eonsent  of  the  owner  of  the  stamp, 
shall  be  presnmptlve  evidence  of  unlawful  aae, 

{mrchase,  and  traffic  therein,  is  a  pn^er  leela- 
ative  enactment,  there  being  ancb  connection 
between  the  possession  and  an  unlawful  traf- 
fic therein  as  to  make  It  proper  presumptive 
evidence  of  guUt.   18  N.  T.  Supp.  25,  affirmed. 

0.  There  being  no  other  enaoioe  than  the 
fact  of  possession  of  the  bottles,  the  presnmp- 
tioo  of  guilt,  arising  therefrom,  permits,  but 
does  not  compel,  the  jary  to  convict. 

6.  Where  a  manufacturer  of  soda  watw 
drilvers  it  to  customers  in  bottles  having  his 
r^stered  stamp  thereon,  nnA  t«irMi  %  money 
deposit  as  security  fbr  t*  "dthout 
any  agreetn«it  tbat  thev  *,  this 
Is  a  oonditiop' '  ->  op- 
ticm  of  the  that 
one  obtaiol'  fnlly 
deal  In  thf  ed. 
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Wnilam  P.  Cannon,  Hugh  Qninn,  and 
Oeorg;e  Z.  Bartbolf  were  convicted,  under 
separate  Indictments,  for  violating  the 
"bottling  act,"  and,  from  Judgments  of 
tbe  general  term  (18  N.  Y.  Supp. 
and  20  N.  Y.  Supp.  7K2)  afflrming  tbe  Judff- 
mencs  of  eonvlctloo,  tbey  appeal.  Af- 
firmed as  to  Cannon.  Reversed  as  to 
Qulnn  and  Bartbolf. 

Tbe  other  facta  fully  appear  In  the  fol- 
lowing statement  by  P£CKHAM,  J.: 

Tbese  nre  appeals  from  convictions  ot 
tbe  above  defendants,  affirmed  by  the 
general  term  of  tbo  supreme  conrt  in  the 
first  department.  Each  defendant  was 
convicted,  upon  a  separate  indictment 
and  trial,  of  a  Tlolntion  of  what  la  de- 
scribed in  the  various  records  as  tbe"  But- 
tling Act,"  and  known  as  chapter  S77  of 
the  Laws  of  1887,  as  amended  by  chapter 
181  of  tbe  Laws  of  1888.  The  Drst  three 
aectlonsof  the  act  are  here  alone  material. 
The  title  of  the  act,  and  the  sections 
spoken  of,  read  as  follows: 
"An  act  to  protect  tbe  owners  ot  bottles, 
boies,  siphons,  and  kegs  used  In  tbe 
sale  of  aoda  waters,  mineral  and  aerat 
ed  waters,  porter,  ale,  cider,  ginger  ale, 
milk,  cream,  small  beer,  lager  beer, 
welss  beer,  beer,  white  beer  or  other 
beverages. 
"Heetlon  1.  Anyaod  all  persons  and  cor- 
porations engaged  in  manufacturing,  bot- 
tling ur  selling  soda  waters,  mineral  or 
aerated  waters,  porter,  ale,  beer,  cider, 
ginger  ale,  milk,  eream,  small  beer,  lager 
beer,  welss  beer,  white  beer,  or  other  bev- 
erages, or  medicines,  medical  prapant- 
tlous,  perfumery,  compoande  or  mlxtores, 
in  bottles,  siphons,  tins  or  with  his, 
her,  its  or  their  name  or  nnmes  or  other 
marks  or  devices  branded,  stamped  or  en- 
graved, etched, blown, Impressed  or  otber^ 
wise  produced  opon  such  bottles,  siphons, 
tins  or  kegs,  or  tbe  boxes  aaed  by  blm, 
her,  It  or  them,  may  flie  in  the  office  of  tbe 
clerk  of  tbe  county  in  which  bla, her.  Its  or 
their  principal  place  of  business  is  situat- 
ed, and  also  in  tbe  office  of  tbe  secretary 
of  state,  a  description  of  tbe  name  or 
names,  marks  or  devices  BO  used  by  him, 
her.  It  or  them,  respectively,  and  cause 
such  description  to  be  printed  once  in  each 
week  (or  three  weeks  successively  In  m 
newspaper  publiahed  In  tbe  county  in 
which  said  notice  may  have  been  flied  as 
aforesaid,  except  that  in  tbe  city  and 
county  of  NuwYork  and  tbedty  of  Brook- 
lyn, in  the  county  ot  Kings,  such  publica- 
tion shall  be  made  for  tbree  weeks  sue* 
cesaivdy  in  two  dally  newspapers  pub- 
lifibed  In  the  cltlee  ot  New  York  and 
Brooklyn,  respectively. 

**Scc.  2.  It  Is  hereby  declared  to  he  an- 
lawful  fur  any  pe]-aon  or  persons,  corpo< 
ration  or  corporations,  to  fill  with  soda 
waters,  mineral  or  aerated  waters,  porter, 
ale,  cider,  ginger  ale,  milk,  cream,  beer, 
small  beer,  laser  be«>r,  welss  beer,  white 
beer  or  other  beverages,  or  with  medicine, 
medical  preparations,  perfumery,  com* 
pounds  or  mixtures,  any  bottle,  box, 
siphon,  tin  or  heg,  so  marked  or  dlstln- 
gnlsbed  as  aforesaid,  with  or  by  any 
najne,  mark  or  device,  ot  which  a  deacrlp- 
M  have  been  filed  and  published, 
-Ml  in  section  one  ol  this  act,  or 
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to  deface,  eram  or  obliterate,  cover  up  or 
otherwise  remove,  or  coDceal.  any  such 
name,  mark  or  device  tbereou,  ur  to  eell* 
bnj,  give,  take  or  otberwine  dlapose  of  or 
traffic  in  the  same  without  the  written 
conaenl;  of  or  nnleiia  the  same  Hliall  have 
been  purchased  from  the  person  or  per- 
flone,  corporation  ur  corporations  whose 
mark  or  device  shall  be  or  shall  have  be^n 
Id  or  upon  the  bottle,  box,  siphon,  tin  or 
kefs  so  filled,  trafficked  in,  nsed  or  handled 
as  aforesaid.  Any  person  or  persons  or 
corporations  offeudlaK  against  the  provi- 
slona  ul  tbl«  sectlonshall  be  deemed  guilty 
of  a  uilsdcnieanor,  and  shall  be  punished 
for  the  first  offense  by  Imprisonment  not 
less  than  ten  days  nor  more  than  one 
year,  or  by  a  fine  of  fifty  cents  for  each 
and  every  such  bottle,  box,  siphon,  tin  or 
keg  so  filled ,  sold,  used,  disposed  of,  bough  t 
or  trafflcked  la.  or  by  both  such  fine  and 
ImprisonmeDt,  and  tor  each  anbaequent 
offense  by  Imprisonment,  not  less  than 
twenty  days  uor  mure  than  one  year;  or 
by  a  fine  of  not  less  than  one  dollar  nor 
more  than  five  dollars  for  each  and  every 
bottJc,  box,  fiiphun,  tin  and  keg  so  filled, 
sold,  ased.  disposed  of,  bough  t  or  trafficked 
In,  or  by  both  such  fine  and  Imprisonment 
In  the  discretion  of  the  magistrate  before 
whom  the  offense  shall  be  tried. 

"!Sec.  8.  The  use  by  any  person  other 
than  the  person  ur  persons,  corporation 
or  corporations,  whose  device,  name  or 
mark  shall  be  or  sbuU  have  been  upon  the 
same,  without  such  written  consent  or 
purchase  as  aforesaid,  of  any  such  marked 
ur  distinguished  bottle,  box,  siphon,  tin  or 
keg,  a  description  of  the  name,  mark  or 
device  whereon  shall  have  been  filed  and 
published  as  herein  provided,  tor  the  sale 
therein  of  soda  waters,  mineral  or  aerated 
waters,  porter,  ale,  cider,  Kiager  ale,  milk, 
cream,  beer,  small  beer,  lager  beer,  weiss 
beer,  white  beer,  or  other  beverages,  or  of 
any  articles  of  merchandise,  medicines, 
medical  preparations,  perfumery,  com- 
pouDds.  mixtures  ur  preparations,  or  for 
the  furnishing  of  such  ur  similar  beverages 
to  customers,  or  the  buying,  selling,  using, 
disposing  of  or  trafficking  in  any  such 
bottles,  boxes,  siphons,  tins  or  kegs  by 
anypersoa  other  than  said  persons  or  cor- 
porations having  a  name,  mark  or  device 
thereon,  or  such  owner  without  sucb 
written  consent,  or  the  having  by  any 
|nnk  dealer  or  dealers  In  second-hand  arti- 
cles pnsttesslun  of  any  sucb  bottles,  boxes, 
siphons,  tins  ur  kegs,  a  description  of  the 
marks,  names  or  devices  wherein  shall 
have  been  so  fifed  and  pabllshed  as  afore- 
said, without  sucb  written  consent,  shall 
and  Is  hereby  declared  to  be  presumptive 
evidence  of  tbesaid  unlawful  use,  purchase 
and  traffic  in  of  such  bottles,  boxes, 
siphons,  tins  or  l^egs." 

There  were  three  connts  In  each  Indict- 
ment,—one  for  unlawfully  buying  from  a 
person  to  the  grand  Jur;  unknown,  one 
for  unlawfully  taking  from  a  person  to 
the  grind  Jury  unknown,  and  one  for  nn* 
lawfiilly  trafficking  in  and  disposing  of  in 
a  manner  and  by  means  to  the  xrand  Jury 
unknown, certain  bottles;  descrihing  them 
as  having  marks  on  them,  etc.,  as  provid- 
ed tor  ic  the  first  section  of  the  above  act. 
The  defendants  are  dealers  In,  among 


other  articles,  second-band  bottles  of  aD 
descriptions.  They  are  among  the  lai^cest 
dealers  In  those  artlelea  in  the  city  of  New 
York,  have  been  engaged  In  that  boalnesB 
fur  a  number  of  years,  and  tb^r  stock  od 
band,  at  the  time  when  the  occorreneet 
herein  spokeu  of  took  place,  reached,  la 
each  case,  to  the  number  of  several  hun- 
dred thousand  bottles.  Neither  ut  the  de- 
fendants was  able  to  tell  of  wbom  ur 
where  he  purchased  the  bottles  which  are 
the  subject  of  complaint  in  tbls  case. 
They  purchase  all  kinds  of  bottles  frou 
whoever  comes  with  them,  if  satisfied  they 
have  not  been  stolen.  Tlielr  porchaMi 
come  from  all  over  tlieconntry.by  rail  and 
in  vessels,  and  packed  In  boxes  aud  barrels, 
and  they  are  ignorant  of  the  kinds  of  but- 
tles that  thus  cume  until  they  have  been 
taken  from  the  various  railroad  statloni 
orvessel8,and  brought  to  their  stures  and 
sorted  out.  The  defendants  claimed  to  tw 
Ignorant  of  the  possession  of  any  of  the 
classes  of  bottles  described  in  the  indict- 
ments until  their  places  were  visited  bj 
the  police  under  a  search  warrant  sworn 
out  by  a  detective  employed  by  an  aiisocl- 
ation  of  manufacturers  of  soda  waters, 
beer,  etc.,  aud  who  were  the  owuers  of 
botUes  registered  as  provided  for  by  the 
law.  Among  all  the  bottles  that  were  in 
the  poBsesslun  uf  the  defendants,  there  are 
involved  in  this  pro(>eedIn?  but  very  few. 
as  the  evidence  shows  there  were  only 
found  an  luRignlficant  quantity  of  regl^ 
terud  bottles,  as  compared  with  the  im- 
mense numbers  of  utiiers  which  were  on 
band,  and  dealt  lu  by  the  defendants. 

Everett  P.  Wheeler,  Wm.  J.  Gayoor, 
and  A.  W.Tenney.forappellanta.  Thomaf 
C.  E.  Bccleslne,  Special  Dist.  Attj.,  (Wm. 
Travers  Jerome,  of  counsel,)  for  the  Peo- 
ple. 

PEOKHAM,  J.,  (after  stating  tbe  facta.) 
These  prosecutions  have  bean  lustltated 
for  the  purpose  of  obtaining  a  declafoa  in 
regard  to  the  validity  of  the  law  under 
which  the  convictions  have  been  secured. 
Counsel  for  both  parties  have  so  stated, 
and  the  courts  below  have  distinctly  ruled 
upon  tbe  various  propositions  raised,  so 
that  the  constltationality  of  the  statute 
might  be  fairly  tested.  It  la  claimed  that 
tbe  act  deprives  ail  persons,  other  tbaa 
the  manufacturers,  of  tbe  right  to  tralfic 
In  ur  give  away  sparkling  or  aerated  Ho- 
nors or  beer  which  have  ever  been  placed 
In  a  trade-mark  bottle.  It  Is  said  that,  if 
the  manufacturer  refuses  to  sell  the  bottle, 
he,  in  effect,  prohibits  the  sale  or  gift  of 
that  which  is  contained  in  it,  ez(«pt  om 
the  counter,  and  It  Is  urged  that  tbe  legis- 
lature cannot  grant  to  ihe  manufactDreF 
such  a  monopoly.  It  is  needless  to  spec- 
ulate as  to  the  powers  of  the  legislature 
upon  this  subject,  because  we  are  of  tbe 
opinion  tbe  statute  la  not  susceptible  of 
any  such  construction. 

It  1»  made  unlawful  for  any  one  to  fill 
up  with  soda  waters,  etc.,  any  botthi 
marked  and  distinguished  as  in  the  first 
section  <if  the  act  is  provided,  or  to  de- 
face, erase,  or  obliterate  any  sucb  mark  on 
such  bottle,  or  to  sell, etc.,  or  to  otberwtoe 
dispose  of  or  traffic  In,  tbe  same,  with- 


Digitized  by  Google 


K.  r.)  PEOPLE  e.  OAKKOX.  761 


uat  th«  written  constjDt  of,  or  aolesa  tbe 
same  bave  been  purchased  from,  tbe  per- 
son whoM  mark  Is  oo  tbe  bottle.  This 
provision  of  the  aet  refers  to  tbe  use  of 
these  empty  bottlee  bj  flonie  one  other 
than  tbe  owner  of  the  marks  thereon,  and 
after  the  original  contents  of  snch  bottles 
have  been  taken  out,  and  then  unlawfully 
usinff  or  trafficking  In  the  empty  bottles. 
After  tbe  retail  dealer,  or  any  one  else, 
bas  purchased  tbv  soda  water  or  beer 
from  the  manufacturer,  and  tbe  same  has 
been  delivRTed  to  blm,  packed  In  thu  bot- 
tles thns  marked,  he  is  not  prevented,  by 
anything  in  thestaiate,  from  himself  selling 
such'  soda  water  or  beer,  and  delivering 
tbe  same  to  the  purchaser,  packed  In  the 
same  bottles  In  which  It  was  delivered  to 
him  from  the  manuractorera.  Tbla  pro- 
cess may  he  continued  Indefinitely.  The 
act  ts  not  aimed  at  the  sale  and  delivery 
of  the  water  or  beer  packed  in  the  original 
bottles,  as  It  came  from  the  manufacturer, 
bat  it  Is  aimed  at  an  unlawful  dealing  In 
empty  bottles  that  bave  been  marked,  and 
after  tbeir  original  eontenta  bave  been 
used.  If  otherwise,  It  fs  clear  tbat  aa 
CDormoos  amount  of  the  business  of  the 
manofactorers  would  be  cortalled.  It  Is 
a  fact,  which  every  one  knows,  tbat  large 
amounts  of  tbe  liquors  originally  put  up 
In  these  bottles  ares»Id  by  the  manufac- 
turers to  the  retail  dealers,  who  sell  them 
to  the  customer6.  who  take  them  away  In 
tbe  original  bottles  in  which  the  manafac- 
torers  d^lvered  them  to  the  retail  dealers; 
and  It  cannot  be  contended  with  any  de* 
gree  of  plausibility,  as  It  seems  to  us,  that 
there  Is  anything  In  the  language  of  the 
stHtate.  properly  construed,  which  pro- 
blblta  such  a  dealing  In  and  delivery  of  tbe 
llqaora  by  any  one  Into  whose  possession 
and  ownership  tb«y  have  lawfnlly  come* 
Nor  Is  there  any  Jnst  foundation  for  tbe 
assertion  that  the  act  necessarily  destroys, 
or  nnlawfnlly  decreases,  the  trade  In  emp- 
ty bottles,  which  Is  a  fair  trade,  and  one 
entitled  to  tbe  equal  protection  of  tbe 
law.  The  act  contains  no  provision  In 
regard  to  empty  bottles.  In  general.  It 
forbids  the  use  or  traffic  In  certain  kinds 
of  buttles  without  the  written  consent 
of  tbe  owners  of  tbe  marks  on  them, 
or  unless  tbey  bave  themselves  unce 
sold  the  bottles.  It  1b  not  necessary  tbat 
they  should  have  sold  to  the  person  using 
them.  A  sale  of  the  bottles  to  any  one 
tbereatter  prscladea  the  applleatlon  of  the 
provisions  of  the  atatote.  A  bottle  that 
has  been  marked  as  described  In  the  first 
section,  and  has  thereafter  been  used  by 
the  owner  of  the  marks  for  the  purpose  of 
tdentifylng  In  the  market  tbe  particular 
goods  manufactured  by  blm.  and  pat  np 
!n  socb  bottles,  ongbt  not  to  b«  nsed  for 
other  purposes  against  tbe  will  of  the 
mannfnetnrer,  so  long  as  be  bas  not  sold 
tbe  bottles  to  any  one,  nor  authorised  any 
one  to  use  or  traffic  in  them ;  In  other 
langoage,  so  long  as  he  continues  tbe 
owner  of  the  bottles.  And  this  kind  of 
use  or  traffic  tbe  law  Is  intended  to  pre- 
vent. Under  tbe  broadest  deflnltlun  of 
the  term  "liberty,"  as  oeed  In  tbe  cuntitl- 
tatlun,  It  is  not  probable  that  any  one 
would  eontend  that  it  covers,  or  ought  to 
eover,  the  llbertar  oi  dealing  In  property 


which  tbe  original  owner  has  not  sold  to 
any  one,  or  authorised  any  one  else  to 
deal  In ;  and  yet  tbe  claim  that  the  act  de- 
stroys tbe  trade  in  second-hand  bottles 
would  lead  to  this  result,  If  It  were  al- 
lowed. Because  tbe  act  prohibits  tbe 
dealing  In  the  pro^ierty  of  a  third  person 
without  his  consent.  It  may  be  that  the 
business  of  the  second-hand  bottle  dealer 
Is  affected  so  far  as  to  necessltatfl  further 
precautions  In  regard  to  making  par- 
chases  than  woold  otherwise  be  necessary. 
Before  purchasing  second-hand  bottles,  be 
must  be  assured  that  the  person  selling 
has  the  right  to  sell  them,  and  thiit  be 
(the  dealer)  bas  the  right  to  buy  them. 
This  maj  require  more  of  an  Inspection  of 
the  kinds  of  bottles  purchased  than  the 
dealer  bas  heretofore  been  accustomed  to 
give,  but  there  Is  nothing  Improperln  such 
obligation;  and, If  befall  to  perform  It,  he 
must  omit  It  at  his  peril.  Tbe  act  in  ques- 
tion has  a  tendency  to  prevent  frauds  up- 
on tbe  public.  In  the  way  of  filling  these 
buttles  with  artlides  of  tbe  same  nature 
as  originally  pat  In  tbem,  but  not  mana- 
faetured  by  tbe  owners  uf  tbe  marks. 
Even  though  there  may  already  be  a  sec- 
tion or  sections  of  tbe  Penal  Code  wbteb 
cover  such  a  subject,  tbat  does  not  render 
the  further  enactment  of  tbe  legislature 
upon  tbe  same  subject  void,  ir,  naturally, 
there  may  be  trouble  In  shuwlng  tbat  tbe 
person  of  whom  the  second-hand  dealer 
purchased  had  bimstfl  obtained  the  bot- 
tles of  some  one  who  bad  purchased  them 
from  the  manufacturers,  or  who  had  their 
written  consent  to  deal  In,  uue,  or  traffic 
in  them,  such  fact  is  only  an  additional 
reason  for  not  purchasing  such  bottles 
until  It.  is  clear  that  they  may  t>e  lawfully 
purrbased.  Tbe  act  dues,  undoubtedly, 
in  tbla  respect,  seriously  hamper  any  one 
dealing  In  these  kinds  of  empty  bottles. 
I  can,  however,  see  no  nonstltntlonal  ob- 
jection to  tbe  enactment,  based  on  tbat 
ground.  A  mere  possessor  of  una  of  these 
empty  bottles  may  wish  to  fill  It  without 
UHlng  the  trade-mark.  It  Is  true,  hn  Is 
prohibited  from  effacing  tbe  trade*mark, 
or  erasing  It;  and  this.  It  la  said,  destroys 
all  property  in  tbe  bottle,  beeaase  the  per- 
son who  possesses  It  can  make  no  earthly 
nee  of  It.  But,  in  the  case  to  which  tbe 
act  Is  applicable,  the  person  who  has  tbs 
bottle  In  bis  possession  has  no  property 
right  In  it,  and  never  did  have.  The  con- 
sequence may  be  tbat  be  bas  no  right  to 
use  tbe  bottle  talmself,  and  that  be  does 
not  stand  In  a  position,  with  regard  to 
the  person  from  whom  be  procured  the 
bottle  and  contents,  to  require  such  per- 
son to  take  it  back,  and  give  him  Its  value, 
or  an  agreed  sum,  after  the  contents  have 
been  nsed.  This  may  be  bis  misfortune, 
but  it  does  not  create  any  right.  As  he 
never  owne<l  tbe  bottle,  or  had  any  prop- 
erty right  in  It  of  that  nature,  that  fact 
does  not  and  cannot  affect  him.  J  fail  to 
and  any  constitutional  defect  In  this  stat- 
ute, sii  far  as  Its  general  featuroi  under  re- 
view In  these  cases  are  concerned. 

There  a  ground  of  Invalidity  now  to 
be  noticed  that  has  bem  urged  in  regard 
to  that  portion  of  tbe  aet  which  relates  to 
matters  of  evidence.  That  portion  of  see- 
tlon  8  ot  the  aet  wfaleb  provides  that  the 
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havIiiK.byiiayJnDk  dealer  or  dealers  Id  Bee- 
oud-band  articles.  posBeHiIoD  ul  thene  kinds 
of  marked  bottles  or  kegs,  wUbout  tbe 
written  consent  ot  the  owner  ol  socli 
marks, shall  be  preenmptlvRevldenceof  the 
anlawful  use,  purcbuae,  and  traflSc  la  such 
bottles.  Is  asserted  to  be  anconstltu- 
tloaal,  OB  an  Invasion  by  the  legislature 
of  tbe  domain  uf  the  Jndiclal  branch  of 
the  -  goTemment.  It  is  said  tbe  legiala- 
tore  can  create  and  deflne  a  crime,  but  it 
cannot  declare  what  shall  be  prima  lacle 
evidence  ot  its  commlsaloa.  Whether  the 
crime,  as  defined  by  tbe  leglelatare,  has 
been  committed  by  an  accused,  1b  a  qaes- 
tlon  lor  tbe  court  and  Jury,  and  it  is 
claimed  that  no  direction  to  the  court 
or  Jary  as  to  what  shall  be  considered 
prima  facie  proof  can  be  given  by  tbe  leg- 
islatare.  It  may  be  remarked,  at  the  out- 
set, that  thtH  question  does  not  arise  in 
the  Case  of  Cannon.  Tbe  defendant  In 
that  rase  agreed  upon  a  state  ol  facta 
upon  which  tbe  judgment  of  the  courtand 
Jury  was  requested,  and  In  tbe  statement 
it  was  agreed  that  the  corporation  which 
owned  tbe  marka  and  bottles  Id  question 
had  never  K^anted  any  written  or  oral 
consent  that  the  bottles  should  be  ased 
or  trafficlied  in,  and  bad  never  sold  or 
given  away  any  sncb  bottle.  In  tbeother 
two  cases  the  question  Is  fairly*  up,  and 
mudt  be  decided, 

Tbe  legislature  of  tbls  state  poeeessee 
the  whole  legislative  power  of  the  people 
except  so  far  aa  soch  power  may  be  lim- 
ited by  our  constitution.  Bank  v.Brown, 
26  N.  T.  487.  The  power  to  enact  such 
a  pmvialoD  as  that  under  dlacnasion  la 
founded  upon  tbe  Jnrledlction  of  the  legla- 
latnre  over  rales  ct  evidence  both  In  civil 
and  criminal  cases.  This  court  has  lately 
had  the  qunstlon  before  it.  Board  v.  Mer- 
chant, 103  N.  Y.  143.  S  N.  £.  Bep.  484.  The 
act  in  that  case  provided  that  whenever 
any  person  was  seen  to  drink  in  a  abop, 
etc.,  apirituouB  Itfiuora,  which  were  forbid- 
den to  be  drank  therein.  It  should  be 
prtma  facie  evidence  that  sncb  liquors 
were  aold  by  ttaeoccnpant  of  the  premises, 
or  hia  agent,  with  tbe  intent  that  tbesame 
should  be  drank  therein.  The  defendant 
waa  an  occupant  of  premlsea  where  liquor 
coald  not  be  legally  sold  to  be  drank 
there,  and  he  was  prosecuted  for  selling 
the  same  In  violation  of  tbe  act.  Tbe 
only  evidence  of  a  sale  by  tbe  accused  oc- 
cupant waa  tbe  fact  that  a  person  was 
seen  to  drink  liquor  npon  tbe  premises, 
and  a  conviction  was  asked  (or  under  tbe 
proTlaions  of  the  act  quoted.  Tbe  de- 
fendant waa  convicted,  and  his  connsel 
urged  that  tbe  act  was  uncnnstltutioDal, 
on  the  ground  that  it  violated  the  consti- 
tutional guaranties  ol  due  process  ol  law 
and  trial  by  jury*  It  waa  held  tbe  claim 
was  unfounded,  and  that  the  general 
power  of  the  leglslatare  to  prescribe  roles 
of  evidence  and  methods  of  protjf  was  un- 
doubted, and  had  not  been  illegally  exer- 
cised in  that  ease,  it  la  true  it  waa  a  caae 
for  the  recovery  of  a  penalty,  and  waa 
brought  by  the  commissioners  of  excise, 
and  a  civil  Judgment  for  damagn  was  re- 
covered. It  was,  however,  treated  as  a 
qoasl  criminal  case,  and  criminal  prose- 
entlone  wa«  cited  In  support  of  the  prln- 


BFOBT£B,  Vol.  84.  (S,  T. 

dple  decided  in  it.  It  cannot  be  disputed 
that  tbe  courts  ot  this  and  other  atates 
are  committed  to  tbe  general  principle 
that,  even  in  criminal  prosecutions,  the 
legislature  may,  with  aume  Umitatlons, 
enact  that  when  certain  facts  ba  ve  t>een 
proved  tbey  sball  be  prima  lacie  evidence 
ol  tbe  existence  of  tha  main  fact  in  qora- 
tlon.  See  cases  cited  In  108  N.  Y  143,8  K. 
B.  Rep.  484.  The  limitations  are  that  tbe 
fact  upon  which  the  presumption  Is  to 
rest  must  have  some  fair  relation  to.  or 
natural  connection  with,  tbe  main  fact. 
The  Inference  of  tbe  existence  of  the  main 
tact,  because  of  the  existence  of  tbe  fact 
actually  proved,  must  not  be  merely  and 
purely  orbltrary,  or  wholly  nnrsaaunable, 
unnatural,  or  extraordinary ;  and  tbe  ac- 
cused mast  have.  In  each  case,  a  fair  op- 
purtunity  to  make  hia  defense,  and  to  sub- 
mit tbe  wholo  caae  to  the  Jury,  to  be  de- 
cided by  it  after  It  baa  weighed  all  tbe 
evidence,  and  given  such  weigbt  to  the 
presumption  aa  to  it  shall  seem  prop». 
A  provision  of  this  kind  doea  not  take 
away  or  Impair  tbe  right  ot  trial  by  Jar?. 
It  duea  not  in  reality  change  the  bnrden 
of  proof.  The  people  mnst  at  all  times 
anetain  the  burden  ot  proving  the  gailt 
of  the  accused  beyond  a  reasonable  doubt. 
It,  In  snbatance,  enacta  that,  certain  facta 
being  proved,  the  Jury  may  regard  them. 
If  believed,  aa  aufflclent  to  convict.  In  the 
absence  of  explanation  or  eontradlctloD. 
Even  In  that  case  tbe  court  could  not 
legally  direct  a  conviction.  It  cannot  do 
so  In  a:iy  criminal  case.  That  ia  solely 
for  tbe  Jury,  and  It  could  have  the  right, 
after  a  aurvey  ot  tbe  whole  caae,  to  r^nae 
to  convict  nnlees  satlafled  beyond  a  rea- 
sonable doobt  of  tbe  guUt  ol  tbe  accased, 
even  though  the  statutory  prima  facie 
evidence  were  uncontradicted.  Tbe  caae 
of  Com.  V.  Williams,  6  Ora;,  1,  supports 
this  view.  Without  thv  aid  ot  tbe  stat- 
ute, tbe  preenmptlon  provided  for  therein 
m^hc  not  ariiie  from  the  racts  proved, 
although  tbe  statute  saya  they  aball  be 
anddclrnt  to  antborlse  each  presoinptloD. 
The  leglslatnre  has  the  power  to  make 
these  facta  suffielent  to  authorise  the  pre- 
sumption. (State  V.  Melior,13  R.L.at  page 
66!).)  and  tbe  Jury  has  the  power.  In  the 
absence  ot  all  other  evidence,  to  base  Ita 
verdict  thereon.  It  satlafled  that  the  de- 
fendant la  guilty.  But  tbe  Jury  must  In 
all  cases  be  satlafled  ot  guilt  beyond  a  rea- 
sonable doubt,  and  tbe  enactment  In  re- 
gard to  the  presumption  merely  permits, 
but  rannot,  In  effect,  direct,  the  Jury  to 
convict  under  any  circumstances.  The 
dissenting  opinion  of  Mr.  Joatice  Thomas, 
delivered  In  Com.  v.  Williams,  supra,  con- 
tains all  that  can  be  said  against  tbe  va- 
Udlty  or  this  kind  of  legislation. 

It  is  argued,  however,  that  assnmlog  tba 
validity  of  the  provision  in  eases  ofexclse 
sales  aud  kindred  cases,  sncb  as  baving  In 
possessiou  game  out  of  season,  (Phelpa  v. 
Bacey,  60  N.  Y.  10.)  and  in  civil  cases,  sncb 
an  providing  that  tbe  eomptroUer*a  deed 
upon  a  sale  of  land  tor  taxes  affords  a  pre- 
sumption of  the  regularity  of  all  prior 
proceedings,  (Howard  v.  Moot,  64  N.  7. 
262;  Colman  v.  Shattnck,  62  N.  Y.  S4S.) 
yet  the  principle  does  not  apply  to  a  caae 
like  this.  The  reason  alleged  ts  that  the 
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fact  whlcb  Is  to  be  regarded  ae  prlmo  facie 
evidtjDce  of  guilt,  viz.  tlie  poaaesBlon  ot  the 
bottles  by  a  dealer  is  aecond-band  bottles, 
witliout  tbewrttten  conaeot  of  tbe nwner» 
waSDOt  one  aufflelently  Identified,  In  or- 
dinary drcumfltances,  wltb  gallt,  to  make 
it  tbe  foundation  of  each  a  presumption. 
Tbtt  case  ot  People  v.  Lyon,  27  Hun,  180, 
vrau  a  prosecution  under  the  same  section 
ot  the  statute  as  that  in  Board  v.  Mer- 
etaant,  supra.  One  ot  tbe  ludges  at  tha 
general  term,  In  illustration  of  tafa  mean- 
ing tbut  Tbe  fact  from  which  the  inference 
of  gnllt  may  be  drawn  afaonld  have  Home 
kind  ut  natural  reference  to  or  bearing 
upon  tbe  main  fact,  said  that,  If  tbe  legis- 
lature could  provide  for  such  a  prenump- 
tloD,  it  could  enact  that  the  drlnblng  of 
liquors  a  mile  distant  from  aocfa  premises 
should  be  prima  fade  erldenee  erf  a  sale  on 
The  premlaea,  with  latent  that  the  liquors 
should  be  drunk  there,  or  it  might  enact 
that,  II  a  dead  body  were  found  In  any 
house.  It  should  be  prima  facie  erldenee 
that  tbe  occupier  of  the  house  had  mur- 
dered the  deceased.  Tbe  learned  Judge 
thought  tbe  act  In  question  was  entirely 
arbitrary,  and  bad  no  regard  to  the  con- 
nection or  want  of  connection  between  tbe 
fact  from  which  the  presnmptlon  was  to 
flow  and  tbe  guilt  of  the  accnsed.  Yet 
this  pai'tlcularenartmentitbuscondemned 
by  the  anpreme  court,  was  npbeld  by  tbls 
court  In  Board  v.  Merchant,  supra.  The 
canes  cited  by  way  of  lllnstratloa  by  tbe 
learned  Judge  in  bis  opinion  In  tbesnpreme 
court  are,  iQ  our  view,  far  oeyond  the 
mark,  and  contain  nothing  in  common 
with  theennctmeot  here  ander  review.  In 
tbe  eaaes  supposed,  there  would  be,  as  the 
learned  Judge  said,  no  kind  of  connection 
between  the  fact  prored  and  the  malnfact 
In  controversy.  Sncb  an  enactment  would 
be  purely  arbitrary.  In  this  case,  bow- 
ever,  we  tbtnk  sueb  connection  exists.  Ot 
course,  the  fact  from  wblcb  the  presump- 
tion la  to  be  drawn  may  exist  without 
tbe  existence  of  the  main  fact.  That  Is 
trae  In  all  cases.  In  other  words, the  two 
facts  are  not  necessarily  inseparable.  But 
in  this  case  the  fact  of  the  possession  ot 
tfaeseklnds  otbottlea  bya  dealerln second- 
hand artlelee,  wlthoat  the  written  con- 
sent of  tbe  owner,  while  It  may  be  Inno- 
cent, yet  tbe  preeumptlun  of  an  onluwful 
use  or  traffic  In  tbem  la  not  so  forced  or 
so  extraordinary  as  to  be  regarded  by 
sensible  and  unprejudiced  men  as  unrea- 
sonable or  unnatural.  It  Is  some  evideuce 
of  the  main  fact,  and  the  strength  of  It  la 
properly  a  matter  lOr  leglalative  enact- 
ment In  the  first  Instance,  subject  to  Us 
submission  to  the  Jury  for  Its  deliberation 
and  determination.  Ho  the  preaumptlon, 
from  the  possession  of  certain  birds  out  ot 
season,  that  tbey  were  unlawfully  killed 
or  taken  in  tbe  state.  Is  not  a  certain  pre- 
sumption. In  any  sense.  A  person  might, 
ot  coarse,  have  the  birds,  and  hare  pro- 
cured them  In  another  state,  and  therefore 
not  be  guilty  ot  a  violation  ot  the  game 
law.  Yet  the  presumption  of  a  violation 
of  the  statute  la  not  such  a  forced  and  un- 
natural one  that  the  legislature  may  not 
enact  that  It  shall  be  made,  and  thus 
leave  the  defendant  to  explain  It.  Com.  v. 
Williams,  6  Oray,  at  page  6,  In  opinion  ot 
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Merrick,  J.  Nor  can  It  be  snccesarnlly 
maintained  that  this  aperies  ut  leglalatlon 
Is  to  be  confined  to  those  cases  where  the 
explanatlun  ot  tbe  fact  fntm  which  the 
preenmption  la  to  arlae  Is  pecallarly  with- 
in tbe  knowledge  of  the  party  who  is  ac- 
cused. There  are  many  cases  in  tbe  books 
(and  they  are  cited  in  tbe  cases  already 
alluded  to)  where  the  principle  Is  held  that 
tbe  burden  of  proving  the  existence  ut  a 
fact  peculiarly  within  the  knowledge  ot 
the  accused  la.  at  common  law.  placed  Dp- 
on  him.  Potter  v.  Deyo.  19  Wend.  3«1 ; 
People  v.  Nyce,  84  Hun.  298.  It  leglalatlon 
were  confined  to  such  cases.  It  la  plain 
that  It  would  be  entirely  UDueceaaary,  and 
would  accomplish  nothing,  as  tbe  law 
would  place  tbe  burden  of  explanation 
upon  the  defendant  wlthoat  the  aid  of 
the  statate.  Within  the  llmttatlonB  al- 
ready aHoded  to  and  deaerlbed,  the  stat- 
ute may  provide  for  the  presamptlon.  and 
call  upon  the  defendant  to  explain  the 
fact.  In  prosecutlonsfor  tbe  saleot  liquor 
without  a  license,  the  supreme  court  of 
Maasacbusetts  held  that  uuder  the  old  act 
the  prosecution  must  prove  by  proper  evi- 
dence that  tbe  accused  bad  no  license,  and 
no  preanmptlon  that  he  had  none  could 
arise  from  the  fact  of  selling.  Com.  v. 
Tbnrlow,  24  Pick.  874.  Thereupon,  the 
legitilatare  passed  au  act  that  In  all  prose- 
cutions tor  selling  liquors  tbe  legal  pre- 
sumption should  be  that  the  defendant 
had  not  been  licensed,  thus  reversing 
what  bad  been  held  to  betbecommon-law 
rule  in  Com.  v.Tborlow,  supra.  This  was 
held  to  be  within  the  power  ol  tbe  legis- 
lature. Com.  V.  Kelly.  10  Cosh.  9»,  70; 
Com.  V.  Williams,  supra.  It  is  true,  the 
fact  of  having  a  license  Is  one  peculiarly 
within  the  knowledge  of  theparty  ttcenaed. 
Yet  the  validity  of  legislation  In  recog- 
nl^^ed  In  these  cases,  although  it  enacts 
that  a  presumption  shall  be  made  from 
certain  tacts  which  at  common  law  wonld 
not  give  rise  to  any  such  presumption.  I 
do  not  know  of  any  conatltuttonal  princi- 
ple which,  while  permitting  tbe  legislature 
to  enact  that  the  legal  presumption  nrla- 
Ing  from  the  sale  of  Uqaor  shall  be  that 
the  person  selling  had  do  license,  yet  at 
tbe  same  time  prevents  the  enactment  of 
a  provision  like  the  one  In  the  statute  un- 
der discussion.  If  the  legislature  have  the 
power  in  the  Hrst  instauce.  I  think  It  fol- 
lows that  It  must  bave  the  power  In  the 
other.  I  can  see  no  solid  ground  for  dis- 
tinction between  the  two  casra.  That  It 
has  the  power  in  tbe  first  caae  la  subatan- 
tinlly  conceded  by  all.  Tbe  Inference  of 
guilt,  under  the  provision  in  question 
here,  la  qnlte  as  strong  as  In  many  other 
cases  that  arlsp  under  statutory  enact- 
ments, and  we  tbink  It  is  sulRcteDtly  rea- 
sonable and  natural  to  warrant  a  legis- 
lature In  passing  such  an  act.  Tbe  opin- 
ion of  tbis  court  upon  the  question  of  the 
policy  ot  this  kind  of  legislation  is  not  at 
all  material,  and  will  not,  therefore,  be 
stated.  Tbe  effect  ot  tbe  presumption  Is 
to  call  upon  the  accused  for  some  expla- 
nation. If  none  be  given,  tbe  Jury  may, 
as  I  bave  said,  still  refuse  to  convict;  but, 
if  tbey  convict,  tbe  verdict  may  be  upheld 
as  founded  upon  aufflcient  evidence.  The 
provision  fins  all  the  reqnirements  (tt  au 
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act  of  this  natnre,  for  it  leaves  an  accused 
a  fair  opportunity  to  relieve  himself  from 
the  presamptlon :  to  explain  Che  elrcum- 
atancee  under  which  the  bottles  came  Into 
his  poBsesHlon,  and  that  they  were  of  auch 
a  nature  as  to  show  him  Innocent'  of  an 
nnlawful  uae,  purchase,  nr  traffic  therein. 
A  dealer  in  aecond-hand  bottles,  intending 
to  obey  the  law,  would  fairly  be  open  to 
no  danger  of  nnjuat  conviction.  While 
not  giving  personal  supervision  to  the  re- 
ceipt of  bottles  coming  by  railroad  or  ven- 
sel,  or  brought  to  him  for  sale,  be  may  di- 
rect his  agents  to  receive  none  ot  the  kind 
mentioned;  and  when  they  come  from 
abroad  he  may  so  tar  coDditlonally  receive 
them  aa  to  open  tbtir  coverings,  and  see 
what  they  are,  and  rolect  those  which  he 
cannot  lawfully  buy  or  deal  In.  Such  a 
momentary  or  coorlltinnal  poBaeaslon, 
fairly  explained  and  believed  by  the  Jury, 
or  in  regard  to  which  they  were  doubtful, 
would  rebut  the  statutory  preaamptlcm, 
and  call  tor  an  acquittal.  Proof  that  the 
bottles  Id  qneatlon  had  been  anld,  or  writ- 
tftn  authority  to  deal  Id  tbem  bad  been 
given  by  the  owners  to  some  one  else, 
woulrl  alao  be  a  defense.  It  might  be  diffi- 
cult of  proof.it  la  snid,and  thla  may  aome- 
timea  be  trae.  If  difficult  of  proof,  the  de- 
fendant should  thinb  of  that  before  he 
pnrchaacs  or  dealH  In  them,  and  decides 
to  run  the  risk.  The  Rhode  Island  su- 
preme conrt  has  held  an  act  unconatitu- 
tional  which,  in  sabstance,  provided  that 
the  notorious  character  of  the  preralRea, 
or  the  notoriously  bad  or  Intemperate 
character  of  the  persons  frequenting  the 
BBine,  or  the  keeping  of  implements  or  ap- 
purtenances usually  appertaining  to  a 
grog  shop  where  liquors  are  sold,  should 
be  prima  fade  evidence  that  the  ll(;uora 
were  kept  on  the  premises  for  the  purpose 
of  sale  within  the  state.  8tate  v.  Bes* 
wick,  18  R.  I.  211;  State  v.  Kartz,  Id.  528. 
The  same  court,  and  in  the  same  volume 
of  its  Reports,  held  that  a  statute  provid- 
ing that  evidence  of  the  sale  or  keeping  of 
Intoxicating  liquors  tor  sale  In  any  build- 
ing should  be  prima  facleevldencetbat  the 
■ale  or  keeping  waa  llletral,  and  that  the 
premises  were  nuisances,  was  constltn- 
tlonal.  State  v.  Hlgglns,  Id.  SSO;  State 
V.  Mellor,  Id.  666.  In  the  Karts  Cuse,  su- 
pra, the  court  said  that  the  introduction 
In  the  law  of  the  prluclple  that  a  person 
conld  be  punlahea  for  what  other  people 
said  about  hlro  was  to  render  all  coubtI- 
tutlooal  provlHlons  unavailing  forhia  pro- 
tection. The  distinction  is  plalu,  I  think, 
between  the  two  classea  of  cases,  and  the 
statute  under  review  here  does  not  come 
within  the  principle  which  the  Rhode 
Island  court  held  to  be  a  violation  of  con- 
Htltutlnnal  rights.  We  conclude  that  the 
provision  In  question  cannot  be  aeaalled 
upon  any  constitutional  ground. 

The  statute,  however,  is  ao  framed  that 
If  the  proprietors  or  owners  of  these 
marlied  bottles  have  once  sold  them,  no 
matter  to  whom,  the  bottles  may  there- 
after be  freely  dealt  in.  In  the  Bartholf 
Caee  the  evidence  shows,  aa  I  think,  a  con- 
ditional sale  of  the  bottles,  at  the  option 
of  the  party  who  deposits  the  money  aa 
a  security  for  tbdr  return.  It  does  not 
show  au  agreement  to  return  the  bottles. 


The  evidence  Is  that  the  drivers  of  the 
beer  or  soda-water  carts  who  take  oat 
the  liquors  lor  the  owners  or  manufac- 
turers take  them  In  these  bottles,and  that 
they  deliver  the  beer,  soda  water,  or  other 
liquor  In  the  bottles  to  the  customers. 
Tbey  (the  drivers)  then  give  a  receipt  to  the 
customers  for  the  deposit  given  by  the  cus- 
tomers to  the  drivers  for  tha  safe  retnrn 
of  thebottles.  Tblsdeposlt  la  takea  totbe 
manufacturera,  and  they  credit  the  custom- 
er with  Its  amount,  keeping  what  is  termed 
a  "separate  deposit  account;**  and  when 
they  return  the  bottles  the  mauuiacturers 
refund  the  money,  aud  If  the  bottles  are 
not  returned  the  manufacturers  keep  the 
money.  That  a  deposit  was  given  as  se- 
curity for  the  safe  return  of  the  bottles 
does  not  prove  there  was  an  agreement 
to  return  them.  The  evidence  here  abowe, 
aa  It  Heema  to  us,  the  exlsctuice  of  an  an- 
deratanding  that  the  party  may  return 
the  bottles,  and  get  bark  his  money,  or 
keep  the  bottles,  aud  regard  the  deposit 
as  a  payment.  Just  as  he  might  elect. 
This  uonstmctloo  fs  strengthened  by  proof 
of  the  fact  that  the  manufacturer  acted 
on  the  theory  that  if  the  bottles  were  nut 
returned  be  was  to  keep  the  money.  The 
case  Is  barren  of  any  evidence  proving  an 
obllgatUm  to  return  the  bottles.  The 
bookkeeper  said  he  did  not  know  of  any 
sales  of  bottles,  hut  the  above  evidfoce  Is 
all  there  is  on  the  subject  of  the  dellreiy 
of  bottles  by  the  manufacturers;  and 
whether  It  constltntes  a  sale  thereof,  at 
theelection  of  thepersonsrecelving  them, 
anil  upon  the  condition  of  the  deposit 
operating  aa  a  payment  for  the  bottles, 
Is  a  question  of  law.  The  taking  of  se- 
curity for  the  return  of  the  bottles,  from 
the  party  to  whom  they  were  delivered, 
so  long  as  there  Is  no  evidence  of  an  agree- 
ment, and  the  party  is  under  no  fegal 
oblUation,  to  return  them,  he  having  the 
right  to  retain  them  11  he  choose  tu  leave 
the  money  deposited  as  n  payment  for 
the  bottles,  amounts  in  law  to  a  sale  of 
them, at  the  election  of  the  party  to  whom 
tbsy  were  delivered.  We  think  the  evi- 
dence In  this  Case  of  Bartholf,  at  least, 
ehowa  Just  such  a  state  of  facts.  The 
case  of  Westcott  v.  Thompson,  18  N.  T. 
363.  Is  unlike  this.  An  express  agreement 
to  retarn  the  barrels  was  there  proved, 
aud  the  agreement  to  thereafter  pay  two 
dollars  for  such  barrels  as  were  not  re- 
turned was  Intended  by  the  parties,  aa  the 
court  held,  upon  b  view  of  all  tlio  facts, 
to  mean  that  the  manufacturera  sbonld 
have  all  the  barrels  after  the  ale  was 
drawn,  but  they  contemplated  the  pas- 
albllity  of  the  lose  or  destruction  of  some, 
aud  the  conseqaent  lnai>llity  of  the  par- 
chaaer  of  the  ate  to  return  them,  and  they 
Intended  to  fix  by  .the  agreement  a  price 
to  be  paid  SB  the  value  of  each  barrel 
which  should  not,  for  the  above  reason, 
be  redelivered  to  the  manufacturers. 
Here  no  such  agreement  to  return  the 
bottles  la  proved,  but  on  the  omtrary 
the  evidence  shows  that  ttae  right  to  re- 
tain the  bottles  was  with  the  party  re- 
ceiving them  from  the  manufacturer  of 
the  beer  or  soda  water,  subject,  however. 
In  that  ease,  to  the  payment  of  the  de- 
posit made  for  the  purpose.  This  may 
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Dot  be  the  actaal  tratli  tA  the  eaBo.  The 
evldenee  la  quite  loow,  and  somewhat  on- 
BatlBtactofT.  on  this  branch.  Tbe  recelpta 
glren  by  the  driver  are  nowhere  put  In 
evidence,  and  whether  they  contain  any- 
thing further  Id  tlie  way  of  an  actual 
agreement  to  return  the  bottles  cannot 
be  known  from  this  record.  Another 
trial  may  show  the  whole  cam  more  folly 
and  accurately.  Tbe  Qulnn  Case  Is  not  aa 
Bpeeiflc  ill  the  otfera  and  exceptlooa  aa 
the  BartboU  Case,  yet  It  Iff  Been  that  even 
in  the  formercase  there  waa  aome  attempt 
made  to  show  the  facta  aa  tu  the  depoalt, 
and  seemingly  a  ruling  of  thejudxe  that 
It  waa  Immaterial,  or  that  the  court 
would  take  notice  of  aoch  custom.  We 
are  not  disposed  to  be  teebulcal  lu  soch  a 
case,  where  tbe  subject  seems  to  have  been 
presented  to  the  mind  of  the  court,  and 
definitely  ruled  on  by  it,  and  when  ue 
think  that  poeaible  injnstlce  might  result 
from  a  refusal  to  notice  a  point  which 
waa  in  reality  raised  by  counsel,  and  ae- 
tnally  paaaed  upon  by  the  trial  court.  We 
think  the  Jndgment  In  the  Cannon  Case 
must  be  aflSrmed,  and  in  tbe  other  cases 
the  Indgmen  ta  mnat  t)e  reversed,  and  a  new 
trial  ordsred.   All  eoncor. 

(1»  N.  T.  98) 

BOWLAND  V.  MILLEB  et  sL 
(Gonrt  of  Appeala  of  New  YoriL  Oct  8;  1893.) 

COVBNAXTS— RESTRICTfOTTS  IW  USB  OF  LARI>. 

1.  The  owner  of  a  onmber  of  Iota  in  a  reri- 
denee  part  of  the  city  sold  some  of  them  andH- 
a  ooTenant  nmninc  with  the  land,  prohibiting 
thdr  use  for  a  number  of  porposes  aeslgnated, 
and  contiauing:  "Nor  shall  a,ny  other  buildingti 
be  erected,  or  trade  or  budness  caxried  on,  up- 
on sajd  lots,  which  shall  be  Injurious  or  offen- 
sive to  the  neighboring  inhaUtants."  Com- 
plainant, who  lived  in  her  own  house,  on  such 
a  lot,  sooght  to  oijoln  defendant,  lessee  of  a 
house  next  dowi  from  using  it  for  its  under- 
taking business  HM,  that  the  premises  conld 
not  be  used  for  holding  autopsies,  or  other  post- 
mortem examinations,  dissecting,  recraving,  and 
storing  of  dead  bodies,  and  for  the  basiness  of 
holding  funerals;  tliat,  on  proof  that  iiald  uses 
had  been  abandoned,  the  office  and  parlors 
eonid  be  used  to  solicit  orders  and  sell  cotfins 
hr  sample,  and,  the  room  called  a  "chapd,"  for 
a  place  of  worship,  all  within  the  limit  of  the 
nnrit  and  purpose  of  the  covenant  18  N.  Y. 
Supp.  affirmed. 

2.  The  fact  that  a  oevenant  restricting  the 
use  of  lots  for  certain  pnrposes  is  not  ohs^ed 

otben  la  no  defense  in  nvor  of  any  one  vio- 
lator against  his  Immediate  nd^bw,  who  has 
observed  the  covenant,  and  wlm  objects  to  bis 
manner  of  brealtinR  it; 

Appeal  from  superior  eoort  of  New  York 
city,  general  term. 

Action  by  Mary  Eliza  Rowland  against 
Charles  Miller  and  tbe  Taylor  Company. 
From  a  Judgment  of  the  general  term  (IK 
N.  Y.  Supp.  79S)  affirming  a  indgment  of 
tbe  apeclal  term  for  plaintiff,  defendant 
Miller  appeala.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  EARL,  J.: 

In  November,  1865,  Miss  Burr  owned  aev- 
eral  lots  of  land  In  the  c\ty  of  New  Furk, 
on  tbe  easterly  side  of  Madison  avenue, 
extending  eusterly  to  Vanderbllt  avenue, 
between  Forty-Second  and  Forty-Fourth 
streets,  all  of  which  were  tben  vacant. 


and  on  tbe  aotb  day  of  that  month  she 
contracted  to  aell  eight  of  the  lota  to  Pier- 
sun  and  Cudiran.  Those  lots  extended 
southerly  from  tbe  southerly  line  of  Forty  ■ 
Third  street  baif  way  to  tbe  northerly 
line  of  Forty-Second  street.  She  atlU  re- 
tained title  to  several  lots  In  the  same 
vicinity,  and  on  the  same  day  she  and 
they  entered  Into  a  mutual  agreement, 
"for  themselves  and  their  representatives, 
heirs  and  assigns,  owners  of  any  of  the 
said  lota  above  described,  that  no  bnlld- 
Ings  other  than  dwelling  bouses  at  least 
two  storlea  high,  of  brick  or  stone,  or 
churches,  chapels,  or  private  stables  of 
the  same  material,  shall  he  erected  on  any 
of  aald  Iocs;  that  no  livery  or  otber  stable 
shall  be  erected  on  lota  fronting  on  Aiadl- 
Bon  avenue;  and  that  there  shall  nut  be 
allowed  ur  erected  on  any  part  of  said 
lots  of  land  any  tenement  bonse,  brewery, 
or  lager-beer  saloon,  tavern,  slangbter 
house,  butcber's  or  smith's  shop,  forge, 
fDrnaee,  steam  engine,  foundry,  carpen- 
ter's or  carriage  or  car  shop,  manufactory 
of  metals,  gunpowder,  glue,  varutsb, 
vitriol,  turpentine,  ink,  or  matches, or  any 
distillery,  or  any  eatabllahment  fordreea- 
Ing  hides, skins, or leather,or  anymnseum, 
theater,  circus,  or  menagerie,  nor  shall 
auy  other  buildings  be  erected,  or  trade  or 
boalnees  carried  on,  upon  Knld  lots,  which 
shall  be  Injnrlons  or  ofleiiaive  to  the 
nelKbborlnic  Inhabitants;  It  being  ex- 
presflly  agreed  that  this  covenant  rnna 
with  the  land,  and  Is  binding  on  all  future 
owners  thereof."  This  agreement  Iscalled 
tbe  "Restriction  Agreement."  and  the  lots 
have  since  been  conveyed  subject  thereto. 
Tbe  defendant  Miller  baa  become  the  own- 
er of  the  lot  on  the  corner  of  Madison  ave- 
nne  and  Forty-Third  street,  and  the  plain- 
tiff owns  the  lot  next  southerly  thereof, 
which  she  occupies  as  her  residence;  and 
no  question  Is  made  that  thoselots passed 
Into  the  ownership  of  the  plaintiff  and 
Miller  subject  to  the  restriction  agreement. 
On  the  lat  day  of  December,  1S9(I,  Miller 
leased  hie  lot,  with  the  house  thereon, 
the  Taylor  Company,  for  the  term  of  10 
years,  and  It  entered  Into  the  pcssesalon 
thereof.  This  action  was  commenced  on 
tha.^lst  day  Dl  January,  1891,  to  reatraln 
tbe  defendants  from  violating  the  cove- 
nants contained  In  the  restriction  agree- 
ment, by  carrying  on  a  baslness  con- 
demned thereby.  Tbe  action  was  brought 
to  trial  at  a  special  term,  and  the  tdal 
Judge  described  the  boslness  carried  on 
upon  tbe  Miller  lot  us  follows:  "That  the 
business  of  said  company  is.and  for  many 
years  has  been,  that  of  undertakers,  and 
that  a  part  of  that  business  consists  In 
the  reception  of  human  dead  bodies,  tbeli 

fireparatlon  for  burial  or  other  sepulture, 
nvolving  embalmment  In  some  instances, 
and  In  tbe  sale  of  coffins,  caskets,  shrouds, 
and  other  paraphernalia  generally  used 
In  the  final  disposition  of  dead  homan 
bodies.  That  said  company,  when  It  ob- 
tained aald  lease.  Intended  to  tit  up  the 
building  on  said  premises,  which  fur  the 
most  part  is  built  and  arranged  like  an 
ordinary  flrat-claaa  comer  dwelling  house 
In  that  locality,  for  the  purposes  of  their 
business,  and  have  fitted  np  the  same,  and 
are  now  carrying  on  their  said  bnalneBB 
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In  said  bnlldlDg.  That  said  cotnpan; 
keeps  and  asw  14  wasons  Id  Its  bnsloesa, 
caeb  of  wtalcb  (save  uoe)  la  painted  and 
utberwlae  fitted  op  aftnr  fcbe  manner  of 
wag<nis  used  by  nndertakers  In  transport- 
ing dead  human  bodies  or  funeral  appli- 
ances. That  it  baa  fitted  up  a  roooi  In 
Raid  building  called  by  said  company  a 
'cbapel,'  and  Intended  by  It  lor  tbe  use  of 
(leople  wbo  desire  to  conduct  or  bold 
funeral  servlcaa,  and  not  tor  religions 
worship  or  serrlces,  except  so  far  as  such 
worship  or  services  may  be  Incidental  to 
such  foneral  ceremonies,  which  use  of  said 
cliapel  Is  a  part  of  tbe  bnslnesa  of  the  said 
company,  and  from  which  It  expects  and 
Intends  to  make  money.  That  said  com- 
pany bas  also  fitted  up  tbe  front  base- 
ment of  said  building  (wbleh  hitherto  was 
like  tbe  front  basement  of  an  ordinary 
dwelling  Id  that  locality)  with  apeelal  ref- 
erence to,  and  for  the  special  parpose  of, 
holding  antopslea  upon,  and  for  the  dls- 
HPction  and  other  post-mortem  examina- 
tion of,  dead  bumau  bodlea,  having  pre- 
pared a  marble  table  for  that  special  pnr- 
poM,  and  eloBAd  up  tbe  windows  and 
other  meana  of  looking  into  their  aald  an- 
topaj  room,  In  order  to  prevent  observa- 
tion of  Idle  or  cnrloae  people,  who  ralfsht 
otherwise  he  tempted  tocongregateaboDt 
nnd  look  Into  the  basement  windows  while 
dead  human  bodies  were  nndersoing  ancb 
disseetlon  or  examination.  That  In  order 
to  prevent  tbe  escape  Into  other  parta  of 
said  bnlldtng  of  the  foul  and  noxinus 
odors  and  gases  which  usually  escape  from 
dead  human  bodies  during  autopslral  or 
other  post-mortnm  exumlnationB,  said 
company  have  opened  ventilating  holes 
from  said  dissection  room  Into  two  chim- 
ney flues,  and  placed  gas  Jets  in  said  flues.  In 
the  hope  and  expectation  that  sneb  gasea 
and  odors  wouldescape  from  said  building 
Into  tbe  air  above  said  hnildlug  by  means  of 
such  chimney  fines;  but  they  have  taken 
no  other  precaution  to  prevent  the  spread 
of  SDcb  odors  and  gases  after  their  ex- 
l»ected  escape  from  the  chimney  flues. 
That  a  pare  of  tbe  undertaking  busineaa 
conslstB  In  tbe  receipt  and  temporary 
i^torage  of  dead  boman  bodies,  and  In 
affurding  facilities  for  autopsical  or  other 
post-raortom  examinations  upon  such 
hodles  whenever  It  Is  desired  or  reqolred. 
That  the  parlor  floors  of  said  building 
have  been  elegantly  fitted  up  for  funeral 
imrpoees,  and  are  deslfcned  by  said  com- 
pany for  that  use,  not  as  a  matter  of 
4-harlty,  but  as  a  matter  of  business,  and 
iiir  business  profit.  That  said  company 
have  extensively  advertised  their  said 
business,  and  tbe  use  which  they  propose 
to  make  and  are  maklug  of  said  building, 
UDd  that  they  will  furnish  professional 
emhalmera,  and  that  their  premises  will 
be  kept  open  day  and  night  for  tbe  par. 
ptoses  of  their  boslness,  by  means  of  ad- 
vertisements in  newspapers  which  circu- 
late mainly  among  undertakers,  and  by 
means  of  circulars  addreaaed  to  tbe  mem- 
bers of  tbe  medical  profession  generally  In 
New  York  irlty  and  vicinity,  in  which  tbey 
ottbr  tbe  use  of  tbe  said  dissecting  room 
and  other  autopsical  facilities  free  of 
charge.  That  already  there  have  been 
•everal  funerals  held  at  said  company'a 


said  rooms;  oneot tbem,aCbtneBetnneral. 
That  already  there  have  been  held  several 
autopsies  and  post-mortem  examinatiouR 
of  dead  human  bodies  In  said  dlaseetlng 
rooms,  and  It  is  tbe  hope  and  expeetatloa 
of  the  eald  company  to  Increase  the  use  of 
their  said  premlaes  for  the  foregoing  pur- 
poses, ns  a  matter  of  business  In  order  to 
make  money," — and  he  found  that  the 
carrying  on  of  such  business  waa  a  viola- 
tion of  tbe  restriction  agreement,  and  he 
ordered  Judgment  restraining  It.  ]fi  N.  T. 
Supp.  701. 

The  sixth  clause  of  the  judgment  Is  as 
follows:  "tiUth.  The  action  haviajt  beea 
tried  by  tbe  parties  on  tbe  theory  that  it 
Involved  the  question  whether  tbe  eombi- 
natlon  of  purposes  (the  one  associated 
with  and  deiKndlng  on  tbe  other)  to 
which  tbe  Taylor  Company  devoted  tbe 
bnllding  occupied  by  it  under  tbe  lease 
from  the  defendant  MlUer  viola  ted  thecov- 
enants  aforesaid,  and  tbe  defendants  hav- 
ing made  no  claim  that  any  one  particular 
use  was  exempt  from  the  operation  of  the 
covenants.  It  is  ordered  that  upon  pay- 
ment af  the  eosta awarded,  and  proof  that 
tbe  combination  of  purposes  baa  ceased, 
and  tbe  use  of  the  premises  for  tbe  busi- 
ness of  holding  autopsies  or  other  post* 
mortem  examinations,  dissecting,  receiv- 
ing, and  storing  of  dead  bodies,  and  the 
use  of  said  premises  for  tbe  buslneae  of 
having  funerals  tberefrom,  baa  been  aban- 
dooeoT  the  aald  defendants  may  at  any 
time  apply  to  the  court,  un  notice,  to 
modify  the  Injunetiun  so  as  to  permit 
the  leasees  to  mn  the  office  and  parlors 
connected  with  said  premises  to  solicit 
orders  and  sell  coffins  by  sample  In  tbe 
wareroom,  and  to  aae  the  room  called  a 
'chapel*  for  tbe  legitimate  purposes  of  a 
chapel,— -that  Is,  as  a  place  of  worship,— 
all  within  auch  limitations  as  may  be  nec- 
essary to  preserre  the  Integrity  of  tne  cov- 
enants, and  not  offend  Its  spirit  and  pur- 
pose." 

Subsequent  to  tbe  rendition  of  the 
Judgment,  the  Taylor  Company  having 
complied  with  that  clause,  and  shown 
that  tbe  bnslnesa  complained  of  by  tbe 
plaintiff  bad  ceased,  upon  Its  application 
to  tbe  court  the  following  order  waH 
made:  "ordered,  that  tbe  Injunction  con- 
tained In  tbe  said  Judgment  or  decree  be, 
and  tbe  same  hereby  Is,  modified.  In  com- 
pliance with  the  provlslone  of  tbe  alztb 
paragraph  of  tbe  said  Judgment  or  de- 
cree, so  as  to  permit  the  said  defendant 
the  Taylor  Company,  the  lessees  of  tbe 
premlaes  mentioned  and  described  In  the 
said  Judgment  or  decree,  and  the  said 
lenaeea  are  hereby  permitted,  to  ran  the 
office  and  parlors  connected  with  aald 
premises  to  solicit  orders  and  s^l  cofflna 
by  sample  in  the  wareroom.  and  to  nae 
the  room  called  a 'chapel' for  tbe  legiti- 
mate purposes  of  a  chapel, — that  Is,  as  a 
place  of  norshlp,— BO  long  as  such  uses 
do  not  impair  tbe  Integrity  of  the  cove- 
nants contained  in  the  restriction  agree- 
ment in  said  Judgment  or  decree  more 
particularly  referred  to,  and  ao  as  not  to 
olTend  the  spirit  and  purposes  of  the  said 
covenants,  or  of  the  eald  restriction  agree- 
ment, without  prejudice  to  tbe  right  of 
■aid  plaintiff  to  apply  to  the  court  to  pre* 
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Tent  or  pnolsta  any  abDaes  ol  said  injunc- 
tion ae  tbua  modified."  Tbe  deleudant 
Miller  alone  appealed  from  tbe  JndKment 
to  tiiegeneral  term.wbere  It  was  affirmed. 
(18  N.  Y.  Sapp.  70S,)  and  tben  be  appealed 
to  tbia  court. 

Bnrrill,  Zabriskle  ft  Bnrrlll,  (George 
Zabriakle  and  J.  E.  Burrill,  of  coanael,) 
for  appellant.  Lockwood  A  Hill,  <Jobn 
Lb  HID.  of  eoaoeelj  for  raipondent. 

EARL,  Jm  (after  stating  tbe  facta.) 
Tbe  main  contention  of  the  parties  Is  over 
the  meaning  and  force  of  tbe  reatrictlon 
agreement.  The  claim  of  tbe  appeilaut 
that  it  simplj*  restrains  nnlsnncee  caanot 
be  sDstulned,  and  hence  the  numerous  an* 
tborlties  cited  by  bis  counsel  on  the  argn- 
ment  before  us  have  little  or  no  applica- 
tion. If  tbe  agreement  was  Intended  sim- 
ply to  roitrqtn  any  trade  or  business 
wblcb  was  per  se  a  nuisance,  or  which 
was  carried  on  In  such  a  way  as  to  make 
it  a  nuisance,  tben  it  was  wbolly  unnec- 
essary, Tbe  law  will  always,  upon  the 
nppllcation  of  a  party  aggrieved,  restrain 
and  abate  a  private  nuisance.  Tbls  case 
In  not  governed  by  the  general  law  as  to 
nuisances,  bat  by  the  force  and  effect  of 
tbe  covenants  contained  in  theagreement. 
When  the  agreement  was  made,  the  par- 
ties thereto,  desiring  to  Improve,  protect, 
and  benefit  tbelr  lots,  and  cousultlng  their 
respective  Interests,  absolutely  prohibited 
tbe  carrying  on  of  certain  kinds  of  busi- 
ness sperifled  npon  the  tots.  They  deter- 
mined for  themselves  that  those  kinds  of 
bnainefls  were  nndeolrnble  In  tbe  vtcloity 
(if  residences,  and  covenants  restraining 
them  can  be  enforced  without  any  proof 
whatever  that  they  are  "inJurloDH  or  ot- 
fenalre.**  A  person  owning  a  body  of 
land,  and  selling  a  portion  thereof,  may, 
for  the  benefit  ot  his  remaining  land,  Im- 
pose any  restrictions,  not  against  public 
policy,  upon  the  land  granted,  he  sees  fit, 
and  a  court  of  equity  will  generally  en- 
force them.  Trustees  v.  Lynch,  70  N.  Y. 
440:  Same  v.  Tbacber,  87  N.  Y.  Sll;  Hodge 
T.  Sloan.  107  N.  Y.  244.  17  N.  E.  Rep.  8^15. 
Tbe  bDsineas  carried  on  by  tbe  Taylor 
Company  Is  not  among  those  kinds  par- 
ticularly specified  In  the  agreement.  But 
tbe  claim  of  the  plaintiff  Is  that  It  Is  pro- 
hibited by  tbe  general  clause  In  the  agree- 
ment, aa  "injurious  or  otfeoslve  to  the 
n«dgbbDi1ng  Inhabitants, "  This  elantie 
enlances  tbe  scope  of  the  agreement.  It 
is  a  too  narrow  constrartlon  to  hold  that 
It  prohibits  only  trades  or  kinds  ot  bnsi- 
nesM  wblcb  are  nuisances  per  se,  for  rea- 
aciuB  already  glveu,  and  for  the  further 
reason  that  nearly.  If  not  quite,  all  tbe 
trades  and  bufllness  specially  named  are 
not  such  nnlsances.  Any  kind  of  business 
may  become  a  nuisance  by  tbe  manner 
In  which  It  li  carried  on  from  Its  loca- 
tion, and  a  business  mny  be  offensive  to 
neighboring  Inbahitants,  and  yet  fall  fsr 
short  of  being  a  legal  nuisance,  which  a 
coart  ot  equity  will  abate  as  such.  This 
clause  in  tbe  agreement  must  ba\e  a  rea> 
eonable  construction.  We  cannot  sup- 
pose that  the  parties  bad  in  mind  any  bns- 
inesB  which  might  be  otfenaive  to  a  per- 
»on  d  a  BnperwnaltlTe  orsanlaatlon»or  to 
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one  ot  a  peculiar  and  abnormal  tempeni-' 
ment.  or  to  tbe  amall  class  of  peraone  who 
are  generally  annoyed  by  sights,  soanda, 
and  oibjecta  nut  offensive  to  other  people. 
They  undoubtedly  had  in  mind  ordinary, 
normal  people,  and  meant  to  prohibit 
trades  and  business  wblcb  would  be  of- 
fensive to  people  generally,  and  would 
thus  render  tbe  neighborhood,  to  such 
people*  nndealrablfl  aa  a  place  of  residence. 
It  cannot  be  doubted  that  tbe  business  of 
tbe  Taylor  Company  was,  within  this 
definition,  offensive  to  the  neighboring  res- 
idents. People  of  ordlnnry  senslbllttles 
would  not  willingly  live  next  to  a  lot 
upon  which  such  a  business  I«  carried  nn. 
An  ordinary  person,  desiring  to  rent  such 
a  house  as  plaintiff's,  would  not  take  her 
bouse,  If  he  eonld  get  una  jnat  like  It,  at 
the  aame  rent,  at  some  other  suitable  and 
convenient  place.  Indeed,  her  bouse  would 
be  shunned  by  people  generally  who 
could  afford  to  live  In  sneb  an  expensive 
house.  The  courts  can  take  Judicial  nu- 
tlce  of  tbe  offensive  character  of  sncb  a 
business.  Judges  must  be  supposed  to 
be  acquainted  with  the  ordinary  senti- 
ments, feelings,  and  sensibilities  of  the 
people  among  whom  they  live;  and  hence. 
In  this  case,  the  learned  Judge,  after  the 
character  ot  the  busIncHH  carried  on  by 
the  Taylor  Company  had  been  proved, 
could  have  found,  as  matter  of  law,  that 
It  was  lu  violation  of  the  restriction  agree- 
ment, witboot  any  further  proof.  It  was 
therefore  unnecessary  for  tbe  plaintiff, 
upon  the  trial,  to  call  witnesses  from  the 
neighborhood  to  give  their  oplnhms  that 
this  business  was  Inlurlous  and  offHusive. 
Even  If  such  opinions  were  erroneously 
secured,  tbey  were  unnecessary  and  harni- 
lees,  aa,  opon  tbe  undisputed  evidence  aa 
to  tbe  character  ol  the  buaiueas  carried 
on,  tbe  legal  conclnslon  ot  the  trial  Judge 
must  have  been  tbe  same. 

But  it  ia  contended  that  the  restriction 
agreement  onaht  not,  In  this  cnse,  to  he 
enforced,  because  most  of  the  lots  In  tbe 
block  between  Forty-Second  and  Forty- 
Third  streets  and  Madison  avenue  aiid 
Vanderbllt  avenue  are  no  longer  occupied 
tor  residences,  and  are  devoted  to  busi- 
neHS  purposes;  and  Ibe  counsel  for  the 
appellant  cites  as  an  authority  on  this 
point  one  decision,  In  the  case  of  Trustees 
V.  Thacher,  Tbe  principles  of  that  case 
are  not  applicable  to  the  facta  ot  this. 
There  It  appeared  that  the  contract  whlclt 
tbe  plaintiff  sought  to  enforce  was  no 
longer  ol  any  value  to  it,  and  that  Its  en- 
forcement would  reHult  In  great  daniHge 
to  the  defendant,  without  any  benpflt  to 
anyone.  Here  the  plaintiff  has  the  right 
to  occupy  her  house  as  a  residencp,  and  In 
such  occupation  to  have  the  protection 
of  the  restriction  agreement.  She  has 
never  violated  the  agreement  herself,  or 
consented  to,  or  anthorlsed  or  encour- 
aged. Its  violation  by  others.  In  order  to 
have  the  benefit  of  the  agreement,  she  is 
nut  obliged  to  sue  all  Its  violators  at 
once.  She  may  proceed  against  tliem 
seriatim,  or  she  may  take  no  nntke  of 
tbe  violations  of  the  agreement  by  busl- 
ness  carried  on  remotely  from  her  resi- 
dence, and  enforce  it  against  a  bnatneaa 
apedally  ullanalve  to  her  by  Ita  proximity* 
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Thli  !■  not  a  case  where  tbe  defendants 
can  ask  lor  immnnlty  tn  an  equitable 
turom  because  others  are.  hi  a  grea ter  or 
lens  deKreOf  alfo  violators  of  tlie  ap;ree- 
meat.  The  plalntin  bas  done  nothing  and 
omitted  aotblns  which  should  autbortxe 
tbe  occupaut  of  an  adjoining  lot^ia  tIo- 
latioa  oj  tbe  agreement,  to  make  ber  resi- 
dence nncomfortable  and  undesirable. 
Qenerally,  whether  an  equity  court  will  re- 
lose  to  restrain  the  TlnlHtlon  of  such  an 
asrreement,  and  leare  tbe  parties  to  their 
le^al  remedies,  on  account  of  tbe  changed 
condition  aflecting  tbe  premises  to  which 
the  agreement  relates,  rests  in  the  discre- 
tion of  that  court, and  such  dlscretlun  will 
not  be  reviewed  opon  appeal  here.  Tbe 
question  to  he  determined  In  tbe  exercise 
of  such  discretion  depends  largeiynpon  the 
facts,  and  mainly  whether  tlie  enforce- 
ment of  the  agreement  would  greatly 
harm  the  defendant,  without  any  sub- 
stantial benefit  to  the  plalntiB,  so  as  to 
make  tbe  enforcement  inequitable.  We 
cannot  say,  reviewing  all  tbe  evldeuce  in 
this  case,  that  It  would  be  impossible  for 
the  plaintiff  to  enforce  the  agreement. 

Tbe  appellant  claims  that  the  Judgment 
is  too  broad  In  Its  restraints.  But  we 
tiilnk  all  his  rights  are  fully  protected  by 
tbe  sixth  clause  of  the  judgment,  and  the 
subHpquent  action  of  tbe  court  under  tbat 
clause  upon  tbe  appUcaiion  ol  tbe  Taylor 
Company. 

The  matters  to  which  we  have  thns 
given  attention  cover  the  whole  ground 
of  the  appeal,  and  our  conclusion  In  that 
the  Judgment  must  be  affirmed,  with 
costs.  All  concur,  except  GRAY,  J.,  not 
vutlng. 

(U»  N.  T.  HI) 

POND  T.  HAEWOOD. 
(Oovrt  of  Appeals  of  New  York.  Oct  8, 188a) 
CKBDITOB0'  Bill— DisMiBBAL— Ikjcnotioh  agaii»t 
SqnrrABi^  Aotiok— Whbn  Haintumbd— £qui- 

TABLB  SST-Orr— JtrDOHBHT  —  EXTIHGtHSHUBNT. 

1.  Where,  on  the  trial  of  a  creditors'  bill, 
no  assets,  dtner  legal  or  equitable,  axe  discoT- 
ered,  the  complaint  should  be  dismissed. 

2.  A  defendant  in  an  action  for  an  ac- 
coimting  cannot  maintain  an  equitable  action 
in  the  same  or  another  conrt  against  the  plain- 
tiff in  the  first  action  and  another  for  an  ac- 
counting, and  an  Inlnnctton  to  restrain  the  f  iir- 
tliev  prosecntion  at  the  first  action,  where  all 
the  nllet  claimed  plaintiff  in  the  latter  ac- 
tion,  and  to  which  ne  shows  himself  entitled, 
could  be  secured  In  the  first  action. 

3.  The  fact  that  such  third  person  is  a  nec- 
essary partr  to  the  controversy  between  the 

f arties  to  the  first  action  does  not  entitle  de- 
endant  to  maintain  the  second  action,  since  he 
codld,  b7  motion,  or  tbe  court  could  on  its  own 
motion,  make  such  third  person  a  party  to  the 
first  action. 

4.  Nor  Is  such  latter  action  maintainable 
for  the  purpose  of  enabling  plaintiff  therein  to 
enforce  an  equitable  set-off  against  plaintiff  in 
the  first  action,  in  the  form  of  a  Judgmrat  pnr- 
d^sed  by  him  after  the  first  action  was  com- 
mtmcedi  since  whatcva-  equitable  right  of  set- 
off he  has  is  available  in  the  prior  action. 

5.  In  ao  action  a  client  against  au  at- 
torney for  an  acconntmg  as  to  the  proceeds  of 
the  sale  of  plaintiff's  share  of  certain  lands 
owned  by  her  and  her  brother  in  severalty,  the 
krother  Is  not  a  neceisazy  partr.  In  the  al>- 
seuce  of  the  assertion  by  htm  ox  any  equities 
la  her  aharcb  or  the  attciqpt  to  charge  her  with 


more  than  her  share  of  the  expense  of  tbe  ears 
and  sale  of  ue  property. 

a  Where  a  defoidant,  after  the  action  is 
brought,  acqnh^s  a  debt  against  plafaitiff,  with 
knowledge  of  the  latter's  Insolvencr,  and  for 
which  he  pays  nothing,  he  has  no  equitable 
right  of  set-off. 

7.  A  judgment  was  rendn^  against  a 
wife  on  notes  executed  by  her  in  payment  of 
annuities  due  to  the  payee  from  her  hnsband, 
and  the  wife  afterwards,  without  demand 
therefor,  conveyed  to  the  judgment  creditor 
property  exceeding  in  value  the  amount  of  such 
judgment,  ostensibly  as  security  therefor,  but 
in  fact  to  prev^it  other  creditors  from  seising 
ft.  TbB  annuities  were  afterwards  paid.  Beta, 
that  the  iudgment  oa  the  notes  waa  timeby 
extinguished. 

Appeal  from  supreme  court,  general 
term,  third  department. 

Action  by  Byron  Pond  against  Caro- 
line L.  Harwood  and  William  8.  Jadd  for 
a  discovery,  an  Bcconnthiir,  and  for  an  In* 
Junction  to  restrain  uefendant  Harwood 
from  prosecuting  a  certain  action  fur  au 
accounting  aKalnst  plaintiff.  Defendant 
.Tudd  made  default.  From  a  Judgment  of 
the  geueral  term  (14  N.  T.  Supp.  »42)  af- 
firming a  Judgment  entered  on  the  report 
of  a  referee  In  favor  of  pialntirr,  defendant 
Harwood  appeals.  Heversed. 

Oliver  P.  Buel,  lor  appellant.  Byron 
Pond,  (Rtcbani  L.  Hand,  ol  counsel,)  lor 
respondent. 

MAYNARD,  J.  The  defendants.  Caro- 
line L.  Harwood  and  William  S.  Judd, 
were  tbe  residuary  legatees  under  the  will 
of  their  father,  David  Judd,  who  died 
May  2, 1868,  and  each  was  entitled  to  an 
equal  half  of  the  estate.  They  tboa  aue- 
ceeded  to  the  title  to  160  acres  of  land  In 
Wisconsin,  of  which  their  father  had  be- 
come tbe  owner  by  virtue  of  a  bounty 
land  warrant  as  a  soldier  In  the  war  of 
1S12.  Tbe  plaintiff  Is  an  attorney  residing 
in  Essex  county,  and,  as  appears  from  tbe 
verified  account  filed  by  him  tntbia  action, 
be  was  tbe  attorney  for  thedefendant  Mrs. 
Harwood,  who  alune  brings  tbia  appeal, 
from  May,  1809,  to  October,  ltt82,  with  re- 
spect to  rarlotts  matters  connected  with 
her  Interenta  In  her  father's  eatate.  Includ- 
ing the  Wisconsin  lands.  He  was  also, 
during  the  same  time,  tbe  attorney  for 
Mrs.  Ellzabetb  Judd,  the  widow  of  David 
Judd,  who,  under  bis  will,  was  entitled  to 
a  life  estate  In  tbe  homestead  property  at 
Elizabeth  town,  and  to  an  annuity  of  $300, 
which,  for  the  purposes  of  this  appeal, 
may  be  regarded  as  a  charge  on  the  entire 
estate  left  by  him.  Grove  M.  Harwood, 
tbe  husband  of  thA  appellant,  and  a  law- 
yer, and  the  brother,  William  S.  Judd, 
were  the  executors  of  the  will,  and  both 
qualified,  but  Harwood  alone,  In  fact, 
acted.  The  plaintiff  was  also  attorney 
for  the  executorfl  in  the  settlement  of  the 
estate,  and  received  assets  for  collection 
belonging  to  the  estate,  and  a  suit  for  an 
accounting  brought  by  the  executors  was 
pending  when  tbls  action  was  tried.  The 
plaintiff,  actinR  a«  the  attorney  lor  the 
appellant  and  her  brother,  sold  the  Wis* 
consin  lands  in  1882  for  ^900.  A  contro- 
versy having  arisen  between  the  plaintiff 
and  appellant  tn  regard  to  tbe  applica* 
tton  of  tbe  proceeds  al  aale,  she  brunght 
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an  equitable  actloD  against  blm  on  April 
7,  18S8,  In  tbe  auprenie  coort  of  Kings 
county,  where  she  resided,  tor  an  account- 
ing, and  for  the  recoTery  of  the  moneja 
due  her  upon  the  sale  of  these  lands.  Be- 
fore the  time  to  answer  expired,  plaintiff 
procured  an  order  extending  It  80  days. 
Meanwhile,  on  May  5th,  be  ohtained  from 
ICrs.  Judd  an  asaismuent  of  ajndgment 
against  tbe  appellant,  entered  by  him  as 
attorney  January  10,  1879,  for  9958,  and 
docketed  It,  and  Issued  execution  to  Kings 
county,  which  was  returned  unsatlBfled 
May  I8th.  On  May  24th  another  order 
extending  the  time  to  answer  was  ob- 
tained. June  5tb  he  served  his  answer, 
and  almnltanenusly  brought  this  action 
in  Essex  county,  and  procnred  a  prelim- 
inary Injunction  order,  restraining  the  ap- 
pellant from  the  prosecution  of  her  action 
In  Kings  county  during  tbe  pendency  of 
tbia  nclion.  William  M.  Judd  Is  also  made 
a  party  defendant  here,  and  tbe  plaintiff 
seeks  relief  In  this  action  of  a  tbreefuid 
cbaracter:  First,  thediacoTery  of  assets, 
and  tbelr  application  to  the  payment  of 
bis  Indgment,— the  nsual  Judgment  cred- 
itor's remedy;  second,  an  accounting  be- 
tween himself  and  tbe  defendanta,  and  the 
set-off  of  bis  Judgment  against  any  bal- 
ance found  due  tbe  appellant  from  him; 
third,  a  perpetual  Injunction  restraining 
tbe  plaintiff  from  the  prosecution  of  her 
action  In  Kings  county.  Tbe  referee  to 
whom  the  cause  was  referred  reported 
that  tbe  plaintiff  was  entitled  to  Judg- 
ment (1)  perpetually  restraining  and  en- 
joining theappellant  from  prosecatlng  her 
action:  (21  adjudging  that  the  plaintiff 
had  fully  accounted  and  settled  with  tbe 
defend  ants  concerning  all  matters  between 
tbem,  and  npon  aocb  acconnting  tbera 
was  nothing  dnefrom  the  plaintiff  to  tbe 
defendants,  or  either  of  tbera,  but  the  de- 
fendants are  Indebted  to  tbe  plaintiff,  ex- 
dnalTe  of  tbe  Judgment,  In  tbe  sumol  $622, 
uf  which  the  appellant  should  pay  $616, 
and  William  S.  Judd.  flOll;  (3)  fur  tbe  en- 
lorcemeut  of  tbe  Judgment  of  Mrs.  Judd, 
assigned  to  tbe  plaintiff,  against  the 
equity  of  redemption  of  the  d^endantsln 
tbe  bomeatead  property;  and  (4)  for  the 
recovery  against  the  appellant  of  any  bal- 
ance due  on  the  Judgment  after  applying 
the  avails  of  tbe  sale  of  her  equity  of  re- 
demption, and  the  costs  of  the  action. 
Judgment  was  accordingly  entered,  from 
wbleb  this  appeal  has  been  taken. 

Dpon  the  flndlnga  and  proofs,  we  do  not 
think  tbe  plaintiff  was  entitled  to  nny  of 
the  relief  which  has  been  awarded  him. 
As  a  creditors*  bill,  the  plaintiff's  com- 
plaint should  have  been  dismissed,  for  no 
assets  were  discovered,  either  legal  or 
equitable,  which  could  be  applied  In  sat- 
isfaction of  hla  Judgment,  It  Is  claimed 
that  the  appellant  had  an  Interest  or 
equity  Id  the  homestead  property  which 
conld  be  reached  by  a  creditors'  bill,  and 
sufficient  to  support  tbe  action.  There 
Is  no  finding  that  such  In  terest  or 
equity.  If  it  exists,  has  any  value;  and  tbe 
plaintiff.  In  the  complaint,  avers  that  it 
ioea  not  exceed  $100,  and  In  the  affidavit 
of  verification  of  the  complaint  he  states 
that  It  la  not  worth  anything,  tint  In  the 
view  we  take  of  tbe  legal  effect  at  tbe  In- 
v.34HAno.21— 49 


Btrument  under  which  It  la  Insisted  tbat 
this  interest  Is  created,  and  wtalcb  will  be 
more  fully  referred  to  bereafter,  tbe  ap- 
pellant Is  not  shown  to  have  anch  a 
vested  right  to  or  interest  In  the  property 
as  would  render  It  liable  to  sequestration  . 
by  her  creditors.  It  Is  apparent  from  tbe 
structure  of  the  complaint,  and  thecuurse 
of  the  trial,  that  the  real  purpose  of  tbe 
actioa  was  to  forestall  the  proaecutlob  of 
tbe  appellant's  suit  In  equity,  and  that 
the  vicinage  of  the  forum  where  tbe  con- 
troversy was  to  be  determined  was  re- 
garded us  a  point  of  great  advantage. 
There  can  be  no  doubt  that  the  supreme 
court  may,  in  a  proper  case,  perpetually 
stay  the  proceedings  of  tbe  plaintiff  In  an 
equitable  action  at  tbe  snlt  of  bis  ad- 
versary in  another  equitable  action. 
Formerly,  tbe  court  of  chancery  denied 
the  existence  of  the  Jurisdiction,  and  said 
tbat  an  application  tor  such  a  stay  could 
scarcely  lie  considered  as  seriously  made, 
Medlock  v.  Cogburn,  1  Rich.  Fq.  477; 
McBeynolds  v.  Harsbaw.  2  Ired.  Kq.  196. 
Altbuugb  tbe  power  now  coni-ededly  ex- 
ists. It  cannot  be  arbitrarily  asserted. 
The  grant  of  a  temporary  injunction  is 
usually  discretionary,  but  not  so  with  a 
decree  allowing  a  perpetual  stay.  Facts 
must  be  shown,  which,  according  to  tbe 
established  rules  for  tbe  administration  of 
equity,  will  authorise  tbat  kind  uf  relief. 
A  subsequent  action  cannot  be  main* 
tained  to  restrain  tbe  prosecution  of  an* 
other  action  In  tbe  same  court  unless  It 
clearly  appears  chat  full  and  complete  Jus- 
tice cannot  be  obtained  In  tbe  earlier  ac- 
tion. Hall  V. Fisher.  1  Barb.  Cb.  53;  Hay- 
ward  V.  Hood.  .SS  Hun.  C>96;  Cowper  v. 
Tbeall.  40  Hun.  fi20;  Railroad  Co.  v.  Ram- 
sey, 4S  N.  Y.  687;  Savage  v.  Allen.  54  N.  T. 
468;  Wallaek  v.  Society.  G7  N.Y.  23.  As 
was  said  by  Commissioner  Reynolds  In 
Savage  v.  Allen,  supra :  "The  proposition 
that  a  separate  action  may,  under  our 
present  system,  be  maintained  tu  restrain 
by  Injunction  the  proceedings  In  another 
suit  In  tbe  same  or  anotbercourt,  between 
tbe  same  parties,  where  the  relttrf  sougbt 
In  the  later  suit  may  be  obtained  by  a 
proper  defense  to  tbe  former  one,  has 
long  since  been  exploded, or,  if  nut,  should 
be  without  delay."  As  an  action  for  an 
acconnting,  all  tbe  relief  which  tbe  plain- 
tiff claims,  and  to  which  he  baa  been  found 
untitled,  in  tbIa  action,  could  have  been 
secured  In  tbe  appellant's  action.  If 
Wllllnm  S.  Judd  was  a  neceasary  party  to 
a  complete  determination  of  the  contro- 
versy, be  could  have  been  made  a  party 
to  that  action  npon  motion  of  tbe  plain- 
tiff In  this  action,  or  tbe  court  could, 
npon  its  own  motion,  have  directed  that 
be  be  brongbt  In,  whenever  It  appeared. 
In  tbe  progreaaof  tbe  action,  tbat  his  pres- 
ence was  required  for  a  full  and  final  ad- 
judication of  tbe  rights  of  the  parties. 
Code,  §  452.  But,  upon  tbe  facta  disclosed 
by  the  record,  he  does  not  appear  to  t>e  a 
necessary  party.  The  appellant  wasa  ten- 
ant in  common  with  blm  of  the  Wisconsin 
lands,  and  tbelr  shares  were  held  In  sever- 
alty. He  has  never  asserted  any  eqnitiea 
in  her  share,  or  sought  to  charge  ber  with 
more  than  one-half  of  tbe  npense  of  tbe 
care  and  aale  of  tbe  property.  He  baa 
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madedetaalt  Inttaia  action,  where  tae  might 
have  been  heard,  If  be  bad  any  eqaitable 
claim  aicalnat  the  appellant.  It  Is  not 
shown  that  the  plnlntlft  had  ever  received 
any  nutlce  from  bim  that  he  claimed  to 
be  entitled  to  any  part  ot  his  slater's 
share.  As  ehe  only  eonsht  tu  recover  her 
equal  portion,  the  plaintiff  would  have 
been  protected  In  dealing  with  ber  to  that 
extent.  In  the  absence  ol  notice  of  any 
eqaitable  demand  npon  It  by  her  brother. 
It  wonld  thus  Beem  that  a  complete  and 
final  aecouuting  could  have  been  hnd  be- 
tween the  plaintiff  and  the  appellant  In 
ber  action,  without  hie  presence;  but  If, 
tor  any  reason.  It  should  be  deemed  proper 
by  the  trial  court  that  he  should  be 
brought  In,  Its  power  is  ample  to  canse 
It  to  be  done. 

Nor  was  this  action  maintainable  for 
the  purpose  ot  enforcing  an  equitable  set- 
off of  plaintiff's  Judgment  asatnit  any  bal- 
ance which  might  he  found  due  tbe  appel- 
lant upon  an  accountlnX'  Plaintiff  was 
not  the  owner  of  the  Judgment  when  tbe 
anpellant'H  action  was  brought.  He  pniv 
chased  It  snbseqnently  with  foil  knowl- 
edge of  the  sitnatlou,  and  of  the  appel- 
lant's Insolvency,  and  paid  no  value  for 
it.  If  there  Is  anything  dne  on  It,  he  may 
enforce  it  by  such  appropriate  proceed- 
ings asthe  law  may antborlxe:  bat  hecan- 
not  Invoke  tbe  Interposition  of  a  court  of 
equity  to  give  blra  an  advantage  which,  at 
law,  tbe  ownership  of  the  judgment  does 
not  confer  upon  him.  Something  more 
than  the  mere  existence  ol  reciprocal  and 
independent  demands  Is  required,  to  au- 
thorize a  set-off  in  equity,  when  not  al- 
lowable under  the  ntatute  of  set-offtt.  Clr- 
enmatances  must  be  shown  from  which  it 
can  be  inferred  that  one  debt  was  con- 
tracted on  the  faith  of  the  otber,  or  that 
there  was  an  agreement  between  the  par- 
ties that  tbe  one  should  be  deducted  from 
the  other,  or  some  other  intervening  eq- 
uity which  renders  the  Intnrnosltlon  of 
that  court  necessary  for  thecredltor's  pro- 
tection. Will.  Eq.  Jur.  (Potter's  Ed.)  p. 
1008.  As  was  stated  io  Hnckett  v.  Con- 
uett,  (3  Edw.  Ch.  73,)  "equity  decrees  a 
set-uff,  independent  ot  the  statnle,  only 
where  mutual  debts  exist,  und  where 
there  was  either  an  express  or  implied 
agreement  of  stoppage  pro  tanto,  or  mu- 
tual erptllta."  In  such  cases  It  Is  allowed; 
otherwise,  tbe  Just  expectation  of  the  par- 
ties might  be  disappulnted.  Wolcott  t. 
Hulllvan,  1  Bdw.  Cfa.  899;  Greene  v.  Dar- 
ling,  5  Mason,  202;  Hatcta  t.  Mayor,  etc., 
82  N.  Y.  443.  It  Is  clear  that  a  purchaser 
of  a  debt  after  suit  brought  against  him, 
for  which  he  pays  nothing,  and  with 
knowledgtf  of  the  debtor's  Insolvency,  Is 
not  In  a  position  to  demand  tbe  applica- 
tion of  tbe  rule.  But,  whatever  equltablf* 
right  of  set-off  the  plaintiff  had.  It  was 
available  to  bim  in  the  appellant's  action. 
That  was  an  equitable  action,  where  the 
rule  Is  different  than  In  actions  at  taw; 
and  the  right  to  Judgment  Is  not  limited 
to  the  facts  as  they  existed  at  the  com- 
mencement of  tbe  action,  but  the  relief 
administered  Jb  sncfa  as  tbe  nature  of  tbe 
vase,  and  tbe  facts  as  tbey  exist  at  the 
close  of  the  litigation,  demand.  Peck  v. 
Goodberlett,  m  N.  7.  IBO.  16  N.  B.  Rep. 


850;  Madison  Ave.  Baptist  Church  r- 
OHver  Street  Baptist  Cbureta,  73  N.  T.82; 
Worrall  v.  Munn,  38  N.  T.  187;  Gay  v. 
Uay,  10  Paige,  369.  If,  upon  the  trial  of 
the  appellant's  suit.  It  should  appear  that 
there  were  any  equitable  reasons  why  a 
set-off  should  be  allowed,  ol  a  debt  ac- 
quired after  the  action  was  brought,  it 
cannot  be  doubted  that  tbe  court  would 
have  Jurisdiction  to  direct  It  to  be  dona. 
We  therefore  think  the  plaintiff  failed  to 
establish  any  ground  for  the  main  ten  aoee 
of  this  action,  and  that,  upon  the  facta 
found  by  the  referee,  the  complaint  sbonlcl 
have  been  dismissed. 

We  are  also  of  the  opinion  that,  opon 
the  nncnntro verted  faets,  It  moat  be  held 
that  the  plain tlO's  Judgment  was  fDllT' 
paid  before  tbe  assignment  of  It  by  Mns. 
Judd.  David  Judd,  the  testator,  left  per- 
sonal property  of  tbe  value  of  at  least 
915,000,  after  paying  Ills  debts,  which  was 
divided  in  1868,  by  the  agreement  of  the 
parties,  and  without  any  Judicial  proceed- 
ing. Into  three  parts,  tbe  appellant  and 
her  brother  taking  95,000  each ;  and  $S,0OO 
was  Mt  in  the  bands  of  tbe  ezecntor.  Bar- 
wood,  as  a  fund  out  of  which  to  raise  and 
pay  Mrs.  Judd's  annuity  in  half-yearl^p 
Installments.  It  may  be  Inferred  that 
Mrs.  Judd  assented  to  this  arrangement, 
and  from  1868  to  1876  berannnlty  was  paid 
by  Harwood  In  tbe  manner  stlpnlated. 
In  1878,  Harwood  became  flnanclallr  em- 
barrassed, and  involved  the  appellant, 
also,  In  his  embarrassments.  He  had 
glTcD  Mrs.  Judd  bis  own  drafts  fnr  three 
years*  annuities,  which  were  unpaid.  He 
was,  for  purpooea  of  bis  own,  desirons  ot 
securing  tbe  payment  of  these  drafts,  and 
he  was  also,  evidently,  apprehensive  that 
his  wife's  creditors  would  seise  opon  bar 
interest  In  ber  father's  estate :  and  at  his 
Instance  she  gave  Mrs.  Judd  her  note  for 
9928,  November  2,  1878,  to  secure  the  pay- 
ment ot  the  past-due  annuities.  In  a  fe«r 
weeks  after,  the  plaintiff,  acting  as  the  at- 
torney for  Mrs,  Judd,  brought  salt  upoD 
this  note  in  the  snpreme  court,  at  the  re- 
quest (jf  Harwood.  who  procured  a  Arm 
of  attorneys  to  appear  for  bis  wife  and 
make  an  offer,  npon  which  plaintiff  en- 
tered Judgment  January  10, 1879.  for  995S. 
In  the  following  May,  Harwood  request- 
ed the  plaintiff  to  Issue  execution  upon  the 
Judement,  and  upon  Its  return,  nulla 
bona,  to  institute  proceedings  supple- 
mentary to  execution,  and  have  a  receiver 
of  bis  wife's  property  appointed.  In  order 
to  anticipate  the  threatened  action  ot 
other  creditors.  Harwood  was  then  at 
Syracuse,  but  bis  wife  was  temporarily 
residing  with  Mrs.  Judd,  at  Elisabeth- 
town.  She  had  been  instructed  by  bim  to 
do  whatever  tbe  plaintiff  directed.  The 
plaintiff  did  not  Institute  sapplementary 
proceedings  on  tbe  Judgment,  as  suggest- 
ed by  Harwood,  bat  procured  from  tbe 
appellant  a  conveyance.  May  80, 1^179.  of 
her  Interest  In  the  real  estate  In  Essex 
county  owned  by  her  father  at  bis  death, 
consisling  mainly  of  tbe  homestead  prop- 
erty, a  lot  under  contract  to  one  Frcbub, 
and  of  tbe  undivided  one-balf  of  a  wild 
lot.  This  conveyance  was  made  tor  an 
expressed  consideration  of  9400,  to  apply 
on  tbe  Jndgment,  and  appellant  gave  lira. 
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Jndd  Q  chattel  mortRUffe  apon  all  her  peiv 
Monal  property,  lor  $584,  to  tiecure  the  bal- 
ance of  the  Judgment.  The  plalntin  wrote 
Barwood,  Jane  2,  1879,  iaforroldg  him 
that  be  had  taken  this  conrce  lOHtead  of 
iDstltDtlDg  supplementary  proceedlngrs, 
and  that  be  deemed  It  the  better  way ; 
that  be  had  iesaed  an  execution*  and  had 
It  returned  onsatlsfied.  and  as  be  was  on 
the  spot,  and  would  know  if  any  hostile 
Jodjcmeni  creditor  undertook  to  Issue  ese- 
cutlon  for  the  porposeof  commeQclng  sap- 
plementary  proceedings,  he  could  start 
soch  a  proceeding  at  a  moment's  notice, 
and  secure  priority.  It  Is  plain  that  Mrs. 
Jndd  waa  not  the  moving  party  In  these 
proceadlnga.  She  never  demanded  or  re- 
quested  any  security  from  the  appellant 
for  the  payment  nf  her  annuity.  Conred- 
Intc  that  the  auDDlty  was  a  charge  upon 
the  real  pr.iperty  devised  tu  the  appellant, 
she  WHS  not  persunully  liable  fur  Its  pay- 
ment. Over  11  years  bad  elapsed  since  she 
had  received  ber  abare  oC  the  peraonal 
property,  wltb  the  assent  of  all  the  par- 
ties Interested,  aod  It  Is  nut  seen  bow  any 
action  or  proceeding  could  have  then  been 
maintained  to  reach  that  part  of  the  es- 
tate. The  record  admits  of  bnt  one  con- 
clusion. The  nute  was  given,  the  judg- 
ment confessed,  and  the  deed  and  mort- 
gage executed,  not  because  Mrs.  Jndd 
BODg'it  or  required  them,  but  to  protect 
the  appellant,  acting  under  the  advice  of 
her  husband  and  the  plaintIR,  from  the 
attack  of  other  creditors;  and  the  corre- 
spondence discloses  that  It  was  expected 
by  both  parties  that,  when  the  storm  had 
gone  by,  there  should  be  an  adjustment  of 
the  matter  upou  the  basis  of  tbe  actual 
value  of  the  property  represented  In  tbe 
transaction.  If  there  were  any  donbt  np* 
on  this  point,  It  would  be  dispelled  by  the 
correRpondnnce  between  Harwoud  and 
the  ulalntifT  In  regard  to  tbe  chattel  mort- 
gage. On  March  S,  1S81,  Harwood  wrote 
plaintiff,  calling  his  attention  to  the  exist- 
ence of  this  mortgage,  and  saylog:  "Of 
course,  both  you  and  Mrs.  Judd  under- 
stand that  tbe  object  was  to  protect  Car- 
rie In  case  any  other  creditor  should  un- 
dertake to  make  her  trouble.  I  do  not 
tbink  there  Is  any  further  dangHr  on  that 
score,"— and  reqcestlng  plaintiff  to  secure 
a  surrender  or  cancellation  of  the  mort- 
gage. Plnlntin  replied  on  March  16th,  re- 
questing a  description  of  themortgage,lt8 
date,  amoant,  aud  place  of  flllng.and  aay- 
Ing,  If  he  had  these  things,  be  would  draw 
a  releaae,  and  Mrs.  Judd  would  execute  It. 
On  tbe  16tb,  Harwood  sent  a  release  for 
Mrs.  Judd  to  execute,  and  onthe19tbthe 
plaintiff  returned  It  duly  executed.  The 
plaintiff  and  Mrs.  Judd  seeiu  tu  havt; 
promptly  acquiesced  In  the  statementa 
made  by  Harwood  as  to  tbe  object  for 
which  the  mortgage  was  given.  In  1880 
the  plaintiff  sent  tu  the  defendant  William 
S.  Judd,  who  was  living  in  the  stato  of 
Minnesota,  a  deed  to  be  executed  by  him 
to  Mrs.  Judd.  of  bis  Interest  In  all  tbe  real 
estate  In  Kaaex  county  owned  by  bis 
father  at  tbe  time  of  his  death,  and  being 
the  flame  property  described  fn  the  deed 
from  the  appellant  to  Mrs.  Judd.  This 
deed  bore  tbe  aame  date  as  the  deed  from 
appellant.  May  80, 1879,  but  waa  not  exe- 


rnted  until  February  -14,  1884.  It  may 
here  be  noted  that  the  value  of  the  prop- 
erty conveyed  by  the  appellant  to  Mrs. 
Judd,  May  SO,  1879,  was  more  than  suffl- 
clent,  according  to  the  estimate  then 
placed  upon  It  by  the  plalntin,  to  satisfy 
the   Judgment.     The  consideration  ex* 

Iiressed  was  (400,  aud  it  was  taken  snb- 
eet  tu  a  Judgment  recovered  by  tbe  exec- 
utors of  tbe  Buck  estate  against  the  tes- 
tator, upon  which  there  was  unpaid  over 
f70U,  making  the  value  of  tbe  property 
conveyed  over  91,100.  TheBuck  Judgment 
was  not  paid  ont  of  this  property,  but 
the  plaintlO  ultimately  sstlsfled  it  oat  oS 
the  avails  of  the  Wisconsin  land  sold  by 
him.  Or,  If  the  value  of  the  estate  then 
conveyed  by  tbe  appellant  and  her  brother 
be  taken  as  estimated  by  the  referee,  it 
reaches  the  sum  of  (1,660,  or  nearly  f  700  in 
excess  of  the  Judgment.  But  the  applica- 
tion of  the  proceeds  of  theee  conveyances 
was  finally  adjusted  on  September  14,1886, 
when  Mrs.  Judd  reerived  m>m  tbe  exeen- 
tors  money  aod  securities  to  the  amount 
of  91,779.  Included  In  this  was  a  note  of 
tbe  pJalntlff's  upon  which  there  appeared 
to  be  due,  for  principal  and  interest,  the 
sum  of  9539.  The  receipt  stated  that  It 
was  received  by  Mrs.  Judd  subject  to  the 
deductions  which  tbe  plaintltf  might  be 
entitled  to.  If  any,  on  settlemeut  of  bis  ac. 
count  with  tbe  Judd  estate.  Upon  tbe 
trial  of  tbia  action  tbe  plaintiff  gave  no 
evidence  tending  to  show  that  be  was  en- 
titled to  any  credit  upon  this  note.  Mrs. 
Judd  at  the  same  time  executed,  under 
her  band  and  seal,  a  written  instrument 
in  which  she  certified  and  declared  that  the 
two  conveyances  from  tbe  defendants  to 
ber,  dated  May  80, 1879,  quoting  the  lan- 
guage nsefl,  "were  made  and  delivered  to 
and  accepted  by  me  la  consideration  o( 
the  sums  then  due  and  to  become  due  to 
me  on  account  of  my  annuity  of  three 
hundred  dollars  per  annum  under  and  by 
said  last  win  of  said  David  Judd,  and  to 
apply  thereon  to  tbe  extent  of  tbe  value  of 
the  Interrats  and  property  so  conveyed  to 
me."  Then  followed  an  agreement,  reciting 
a  consideration  of  one  dollar,  that  In  case 
she  sold  any  of  the  real  estate  tbe  avails 
should  be  credited  upon  the  annnlty,  and 
accimnted  for  to  the  defendant,  after  de- 
ducting all  sums  due  her  from  the  estate, 
and  tbe  value  of  ber  life  estate  thereto, 
and  that,  whenever  the  aums  due  and  to 
become  doe  ber  on  account  of  her  annuity 
should  be  paid,  she  would  reconvey  what- 
ever remained  unsold  of  the  real  estate  to 
the  defendant,  and  that  she  would  not  sell 
any  of  the  real  estate  without  notifying 
the  defendants,  or  one  of  them,  of  the  pro- 
posed terms  of  sale,  and  giving  them,  or 
one  ot  them,  an  opportunity  tu  purchase 
or  to  procure  a  purchaser  on  mure  favc»i^ 
able  terms.  It  appeara  by  tbe  evldoace 
and  findings  that  the  present  worth  ot  the 
defendant's  interest  la  this  real  estate  was 
then  at  least  92,030,  which,  with  the  pay- 
ments then  made  and  receipted  for, 
amounted  to  .93.809.  Tbe  total  of  the 
past-due  annoltles, including  thoaesecured 
by  the  Judgment,  and  computing  Intereet 
upon  the  Judgment  and  each  subaequent 
annuity  from  the  time  it  fell  due,  waa  at 
that  time  about  98,700.  aecordins  to  the 
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ItgDKS  given  by  plalntltf'fi  cuimsel.  We 
tblnk  tbat  the  le(;al  effect  of  thlB  transac- 
tion was  to  extingalsh  tbe  Judgment  as  a 
aecntity  In  the  handa  of  Ura.  Judd.  Ac- 
cording to  the  nndlnge  of  the  referee,  tbe 
appellant  had  no  personal  property  ont 
of  wblchltconld  he  collected, and  the  only 
real  property  upon  wbicb  It  conid  be  a 
lien  was  ber  Interest  In  tbe  real  estate 
conveyed.  But  the  plaintiff  conteads 
tbat  the  note  opon  wbicb  tbejadgment 
was  recovered  was  given  In  pnyment  of 
the  annaltles,  and  tbat  tbe  judgment  was 
therefore  tbe  ludependent  and  absolute 
debt  of  the  appellant,  and  tbat  the  trana- 
aetlon  of  September  14, 1885,  bad  raterence 
only  to  the  annuities  accruing  and  to  ac- 
crue snbse^ineotly  to  tbe  giving  of  tbe 
note.  Bnt  tbe  referee,  npon  tbe  request  of 
the  appellant,  baa  found  that  tbe  note 
waa  given  as  security  for  the  payment  of 
the  annuities  then  due,  and,  If  there  Is  any 
finding  In  tbe  report  of  tbe  referee  wbicb 
la  In  conflict  with  it,  tbe  finding  made  at 
the  reqneat  ul  tbe  appellant  mnat  control. 
When  tbe  note  was  merged  in  the  Judg- 
ment, the  form,  only,  of  tbe  obligation 
was  changed,  and  its  character  as  collat- 
eral security  remalaed.  When  the  anntfi- 
ties  were  paid,  which  It  was  given  to  se- 
cure. Its  life  was  gone.  The  paymente 
acknowledged  in  the  recdpta  of  Septem* 
ber  14,  1885,  amounting  to  fl,779,  would, 
of  themselves,  be  more  tban  sufficient  to 
discharge  tbe  annuitize  set-ared  by  It,  and 
in  tbe  absence  of  evidence  of  an  applica- 
tion of  them  by  the  creditor,  or  by  tbe 
agreement  of  the  parties,  or  of  any  equi- 
ties which  would  require  a  different  appll- 
cation,  tbey  would  be  applied  to  tbe  pay- 
ment of  the  debts  of  the  longest  standing 
In  preference  to  later  demands,  and  to  tbe 
discbarge  of  a  debt  for  which  tbe  debtor 
has  given  securltyiu  preference  toan  unse- 
cured demand.  Dows  v.  Morewood,  10 
Barb.  188;  Thomas  v.  Eelsey,  30  Barb. 
268;  Thompson  v.  Bank.  118  N.  T.  825,  21 
N.  B.  Hep.  S7;  National  Park  Bank  v. 
Seaboard  Bank,  114  N.  Y.  28,  2U  N.  £.  Rep. 
632. 

It  Is  insisted  that  tbe  appellant  Is  not 
entitled  to  credit  upon  the  Judgment  for 
more  tban  one-half  of  tbe  value  of  tbe 
property  conveyed,  inasmuch  as  her 
brother  was  the  owner  of  au  undivided 
bait,  and  the  referee  baa  found  tbat  the 
eoDveyunce  from  him  waa  a  gift  to  Mrs. 
Judd.  A  search  of  tbe  record  will  fall  to 
disclose  any  evidence  toeopport  thlscou' 
clDslon.  In  tbe  letter  In  which  the  plain- 
tiff transmitted  tbe  deed  to  Wirllam  for 
execution,  be  states  tbat  tbe  object  of  tbe 
conveyance  is  to  compensate  Mrs.  Judd, 
In  part,  for  ber  lost  annuities;  and  she 
Bubaeqnently  declares,  In  a  sealed  instru- 
ment, tbat  tbe  conveyance  waa  received 
upon  tbat  consideration.  But,  as  between 
the  appellant  and  ber  brother,  his  share 
uf  the  estate  was  equally  subject  wltb  bera 
to  tbe  annuity  charge.  Whatever  sums 
she  might  pay  or  secure  for  the  purpose  of 
discharging  the  annuities,  and  thna  re- 
lieving tbe  real  property  In  wblch  be  bad 
an  Interest,  she  might  still  regard,  in 
equity,  as  a  charge  upon  his  portion  for 
bar  benefit,  and  enforce  reimbursement  out 
of  tbe  proceeds  thereof  to  tbe  extent  of 


one-half  of  the  amount  thus  paid  or  se- 
cured. Hence,  whether  tbe  conveyance  by 
bim  to  Mrs.  Judd  was  a  gift  or  not  Is  im- 
material. Tbe  property  was  equitably 
charged,  as  between  himself  and  slater, 
wltb  bis  share  of  tbe  amount  which  ahe 
bad  paid  or  secured  on  account  of  tbe 
past-due  annnitlea,  and  tbie  charge  wooid 
survive  the  conveyance  to  Mrs.  Judd,  as 
she  was  not  a  purchaser  for  value.  The 
agreement  of  September  14, 1F185.  did  not 
operate  to  divest  Mrs.  Judd  of  the  fee  of 
the  land  which  she  acquired  from  tbe  de> 
lendant  by  the  conveyance  ul  May  30.  1870, 
orrednce  berestatetotbatof  a  mortgagee, 
or  invest  tbe  defendants  with  any  ioter- 
est  or  equity  In  tbe  premises.  Tbese  cou- 
ve.vancea  were  absolute,  and  not  condi- 
tional, and  not  subject,  when  made,  to 
any  a^rrepment  for  their  defeasance.  By 
the  8ubse4iuent  writing  she  merely  stipu- 
lated that  if  she  sold  the  property  sbe 
would  give  the  defendant  tbe  refusal  to 
purchase  or  to  find  a  purchaser  upon  the 
same  terms  offered  to  others,  and  II  sbe 
sold  a  portion,  and  realised  enough  to 
pay  what  was  due  or  to  become  due  upon 
her  annuity,  she  would  reconvey  the  resi- 
due uf  tbe  property  to  tbe  defendants. 
8ach  an  agreement  did  not  convert  the  fee 
Into  a  defeasible  estate.  Kraemer  v. 
Adelsberger,  122  N.  T.  487,  25  N.  E.  Bep. 
868;  Randall  v.  Sanders.  S7  N.  Y.  678; 
Macaulay  v.  Porter,  71  N.  Y.  173.  No  re- 
course could  be  bad  to  tbe  land  In  case 
Mrs.  Judd  disregarded  the  terms  of  tbe 
avreenient.  In  such  an  event  th3  only 
remedy  of  tbe  defendants  would  be  an  ac- 
tion for  damaees  lor  a  breocb  of  tbe  asree- 
ment  But  tbe  contingency  upon  which 
such  a  claim  might  be  based  has  not  hap- 
pened, and  the  defendants  have,  aa  yet, 
not  acquired  any  alienable  Interest  In  the 
property  by  any  act  of  tbe  grantee.  Tbe 
Judgment  must  be  reversed,  and  a  new 
trial  granted;  coats  to  abide  the  event. 
All  concur. 


(U»  N.  T.  127) 

MOORB  V.  BROWN. 

(Court  of  Appeals  of  New  York.  Oct  8,  1893.) 

BfBOmsiiT— Who  mat  MinrrAnr— Kixbb  ov 
State  Lakds. 

Laws  1890.  c.  411,  H  1,  2,  proTide  that 
all  mines  and  minersls  discovwed  on  state 
lands  "are  and  shall  be  the  property  of  the 
people,"  subject  tc  the  provisions  thereinaft^ 
mxie  to  encourage  the  discoverr  thereof;  that 
any  citizen  of  the  state  wbo  discovers  any  val* 
□able  mine  or  mineral  on  such  lands,  and  files 
the  notice  in  this  title  required,  "shall  be  en- 
titled to  work  the  mine,  and  he  and  his  hdrs 
and  assigns  shall  have  the  sole  benefit  of  all 
products  therefrom,"  on  payment  of  certain 
royalty  to  the  state;  but  nothbiff  In  the  title 
shall  be  coDstrned  to  gire  any  perron  a  ripbt 
to  enter  on  the  lands  of  the  state  unless  "the 
consent"  in  writiDB  "of  the  commissioners"  of 
the  land  office  shall  be  previously  obtained. 
Hdd,  that  a  discoverer  oi  minerals  on  state 
lauds,  who  obtained  snch  consent  from  the 
commissions  of  the  land  office,  acquires  no 
estate  in  such  lands,  hut  a  mere  right,  or  in^ 
corporeal  privilege  to  take  out  the  Duoeral, 
and  to  Iiave  only  what  is  so  taken  out,  and  his 
grantee  cannot  maintain  ejectmttit  aealnst  ■ 
person  in  possesdon  of  snta  lands.  Itt  N.  Y. 
Snpp.  692,  revttsed. 
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Appeal  from  sapreme  coart,  ffeneral 
term,  third  department. 

Action  of  ejectment  by  William  Moore 
agalnflt  SimeonBrowD.  From  a  Jodgmeot 
ot  the  general  term  (16  N.  Y.  Bnpp.  592) 
reverfilag  a  Jadgment  of  nonaolt,  defend- 
ant appeals.  Reversed. 

J.  W.  Houghton,  for  appellant.  King 
&  Ashley,  (Richard  L,  Hand,  of  connsel,) 
for  reHpondeat. 

ORAT.  J.  TblB  was  an  action  of  eject- 
ment, brunght  to  recover  the  possessloa 
of  a  certain  mine  ot  garnet  In  the  town  of 
Minerva,  In  the  coonty  of  Essex;  and  the 
main  question  Is  whether  the  plaintiff  had 
sacta  a  legal  title  or  such  an  estate  In  the 
premises  as  would  authorize  the  main- 
tenance ol  snch  an  action.  At  the  trial  his 
complaint  was  dismissed,  and  that  was 
one  of  the  grounds  apon  whlcli  the  mo- 
tion for  Donsnlt  proceeded.  He  was  the 
grantee  ot  the  Interests  of  Wood  and 
Uhlelde,  who  were  the  discoverers  of  the 
garnet  deposit.  They  had  filed  and  es- 
tablished their  claim  as  SDCh  discoverers, 
and  thereupon  the  commlsalonem  of  the 
land  office  of  this  state  passed  aresolutlou 
to  the  following  eSect:  "Resolved,  that 
•  »  •  consent  is  hereby  given  to  Messrs. 
Wood  and  Shields,  tbeir  successors  and 
assigns,  to  worb  the  mine  or  deposit  of 
garnet,  and  other  minerals  in  connection 
therewith."  The  provisions  of  the  stat- 
ute under  which  their  proceedings  were 
had,  and  this  consent  was  given,  are  con- 
tained in  chapter  411  ot  the  Laws  of  1890. 
and  read  as  follows*  vis.:  "Section  1.  All 
mines  and  all  minerals  and  fosalls  discov- 
ered, or  hereafter  to  be  discovered,  upon 
any  lamls  belonging  to  the  people  ot  this 
state,  are  and  shall  be  the  property  of  the 
people,  subject  to  the  provisions  herein- 
after made  to  encourage  the  discovery 
thereof.  Any  cltlsen  of  this  state  who 
shall  have  discovered,  or  who  may  here- 
after discover,  any  valnable  mine  or  min* 
eral  npon  said  lands,  and  shall  file  the  no- 
tice in  this  title  required,  shall  be  entitled 
to  work  such  mine,  and  he  and  his  heirs 
and  assigns  shall  have  the  sole  benefit  of 
all  products  therefrom,  npon  payment 
into  the  state  treasury  ot  a  royalty  of 
two  per  centom  of  the  market  value  of 
snch  products.  •  •  ■  Seo.  2.  Nothing 
contained  in  tbhi  title  shall  •  •  *  be 
construed  to  give  any  person  a  right  to 
enter  on  or  break  up  the  lands  of  any  other 
person,  ur  ot  the  people  of  the  state,  or 
to  work  any  mine  In  such  lands,  unless 
the  consent  lu  writing  of  the  owner  there- 
of, or  ot  the  commissioners  of  the  land 
office,  where  the  lands  belong  to  the  peo- 
ple ot  this  state,  shall  be  previously  ob- 
tained." It  seems  that  before  the  proceed- 
ings were  taken  which  resulted  in  the 
passage  of  the  above  resolution.  Wood 
and  Shields  had  supposed  the  mineral  de- 
posit to  be  upnn  the  land  of  a  private  in- 
divldnal  named  Martin  Connere,  and,  hav- 
ing obtained  from  bim  the  right,  were 
engaged  In  mining  it.  While  so  engaged, 
they  made  a  contract  with  this  delend- 
ant.  purporting  to  sell  to  him  certain 
mining  rights  in  the  property.  When  they 
aseertalned  that  the  mine  was  on  state 


land,  and  after  they  bad  obtained  from 
the  land-ofilce  commissioners  the  consent 
above  mentioned,  Wood  and  Shields  then 
made  the  grant  of  their  Interests  to  the 
plaintiff.  The  defendant,  however,  claim- 
ing somehow  under  his  previous  contract 
with  Wood  and  Shields,  was  upon  the 
lands,  and  working  the  mine,  and  the 
plaintiff  brought  this  action  to  elect  him. 

Colese,  by  the  force  ot  the  statutory  pro- 
visions, and  the  resolution  of  the  land- 
office  commissioners,  his  grantors  bad  ac- 
quired either  a  legal  title  to  the  premises 
described,  or,  what  would  be  equivalent, 
were  the  grantees  of  the  mine  or  minerals 
fn  the  land,  an  action  of  ejectment  was  not 
maintainable.  What  resulted  from  the 
action  tit  the  commissioners  was  a  con- 
tract between  the  state  and  Wood  and 
Shields,  wfalcb  Invested  them  with  certain 
exclusive  rights,  to  be  enjoyed  and  exer- 
cised upon  the  property  of  the  state;  but, 
as  I  read  the  statute,  that  contract  gave 
them  no  legal  estate  in  the  premises,  nor 
operated  in  any  way  as  a  grant  of  the 
minerals  In  the  land.  It  amounted  to  a 
grant  cf  a  privilege  to  enter  upon  the 
state  lands,  and  to  wurk  the  mine  upon 
them,  and  to  possess  only  the  products. 
It  Is  bard  to  see  how  the  terms  employed 
by  thelegislutorecan  be  held  to  express 
any  intention  to  grant  any  estate  in 
lands  or  minerals,  (t  is  plain  from  the 
statute  in  question  that  the  title  to  all 
mines  and  all  minerals  upon  the  lands  ot 
the  state  Is  reserved  to  the  people.  They 
"are  and  shall  be  the  property  ot  the  peo- 
pie,"  the  act  explicitly  declares;  but,  to 
promote  their  discovery,  it  is  provided 
that  any  cltlsen  who  diaeovers  them 
"shall  be  entitled  to  work  the  mine,  and 
be  aud  bis  heirs  and  assigns  shall  have 
the  sole  benefit  of  all  products  there- 
from," i^pon  making  payment  ut  royalty 
upon  their  market  value.  What  is  there 
in  thelangnage  of  this  enactment  which 
entitles  the  discoverer  ot  a  mine  upon 
state  lands  to  anything  more  than  the 
mere  right  or  privilege  to  take  out  the 
minerals  and  to  retain  the  beseflts  which 
may  accms  from  marketing  the  product? 
And  how  can  we  Imply  from  the  action 
of  the  land-offlce  commissioners  any- 
thing  like  a  grant  of  any  estate  In  the 

firoperty.  when  they  formally  grant  mere- 
y  a  consent  to  work  the  mine?  To  con- 
strue such  a  grant,  we  should  have  not 
merely  to  strain  unnaturally  the  words 
ot  the  statute,  but  we  should  have  to  Im- 
ply an  estate  in  lands  against  the  express 
reservation  of  the  property  in  the  mines 
aud  minerals  to  the  people.  That  neither 
can  nor  should  be  done.  The  words  of  the 
statute  are  not  ambiguous,  and  they  du 
not  conceal  tbe  Intention  of  the  framers. 
It  Is  quite  unnecessary,  for  any  purpcne. 
to  g^ve  to  them  any  other  meaning  or 
force  than  that  which  consists  with  the 
very  clear  purpose  on  the  part  ot  the  legis- 
lature to  grant  only  a  right  or  privilege, 
and  to  part  with  tbe  title  of  the  state 
only  with  respect  to  minerals  which  are 
extracted  and  marketed  by  the  miner. 
In  this  view  we  are  supported  by  an  opin- 
ion ot  tbe  king's  bench,  delivered  by  Chief 
Justice  Abbott,  in  a  case  I  have  been 
able  to  find,  and  wlUch  seems  very  macb 
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In  point.  I  refer  to  Doe  v.  Wood,  2  Barn. 
A  Aid.  721.  That  was  «□  action  ut  eject* 
meat,  where  plalntllf  claimed  ander  a 
formal  Indeatare  graatlDK  the  riftbt  to 
aearcb  for.  dig,  work,  and  mlas  tin  ore 
and  all  otber  mtnerala  In  the  ffrantor'a 
land,  and  to  raise  and  make  merchant- 
able and  dlapoae  of  the  same,  to  the  gjan< 
tee'fl  own  ose.  This  was  held  to  operate 
as  a  license,  merely,  where  the  srantee 
had  no  grant  of  the  ores  and  metals  In  the 
land,  and  "bad  a  rii^ht  of  property  only 
an  to  ancta  part  thereof  an,  under  the  lib* 
ertieBxranted.BhoDld  bedugand  got,''and 
that  the  grantee  "bad  no  estate  or  prop- 
erty In  the  land  itself,  or  any  purtlcolar 
portion  thereof,  or  la  any  part  of  the  ore 
angot  therein. "  It  was  held  that  thegran- 
tee*H  right  was  "  very  dlflereat  from  a 
grantor  devise  of  the  mines  or  metals  or 
mineralBln  tbeland,"and  that  an  action  of 
efeetment  was  nut  maintainable.  I  am 
not  aware  that  there  Is  any  case  In  tbis 
state  mnch  In  pulat;  bat  reasoning  upon 
the  language  used  by  the  legislature,  and 
jpon  the  description  of  the  rights  which 
shall  be  accorded  to  a  dlscoTerer,  I  see  no 
other  GuncluBlon  possible  than  that  what 
be  obtains  from  the  state  is  the  grant  of 
a  taen  right,  or  Incorporeal  privilege,  to 
take  out  the  mineral  found  withlu  the 
land  of  the  state,  and  to  have,  as  bis  own, 
only  what  Is  so  taken  out.  The  act  se- 
cures to  him  a  right.  In  that  respect,  ex- 
clusive as  to  all  the  world,  and  of  a  dura* 
ttoo  •seasared  by  the  existence  of  the  min- 
eral deposit,  and  by  bis  compliance  with 
eondlttona  expressed  and  Implied.  Such 
rights  are  fully  cognisable  In  eonrta  of 
equity,  and  resort  to  them  for  purposes  of 
protection  against  any  Infringement  of 
those  rlgbts  could  not  tall  of  accomplish- 
ing all  that  is  requisite.  As  the  plaintiff 
bad  no  estate  In  the  land,  or  In  the  mine 
upon  the  land,  be  conld  not  maintain 
ejectment  against  the  defendant,  and  for 
that  reason  his  compliilnt  was  properly 
dismissed.  The  order  of  the  general  term 
should  be  reversed,  and  the  Judgment  en- 
tered at  the  circuit  shoold  be  affirmed, 
with  costs  at  the  general  term  and  la  this 
court.  All  concnr,  except  BABL,  J.,  not 
voting. 

(laa  N.  T.  198) 

VAN  DBVKNTBR  t.  CITT  OF  LONG 
ISLAND  Om  et  al. 

(Coort  irf  Aiveals  of  New  Tork.  Oct  8.  1893.) 

TAXATIO:!— AeSesaUEHT— OKI88ION8. 

An  assessnieDt  of  taxable  real  estate  Is 
not  invalid  because  other  real  estate  in  the 
BBme  city,  which  was  in  fact  taxable,  was 
treated  as  exempt 

Appeal  from  supreme  court,  general 
term,  second  department. 

Action  by  Jacob  H.  Van  Deven  ter  against 
the  city  of  I<ong  Island  (*lty  and  others  to 
vacate  certain  taxes  on  real  estate.  Prom 
a  Judgment  of  the  general  term  affirming 
a  Judgment  dismissing  the  complaint, 
plaintiff  appeals.  Affirmed. 

(}eorge  F.  Danfortb,  forappellant.  Wil- 
liam E.  Stewart,  (Oeorge  W.  Stephens,  of 
GOUDRel,)  tor  rsj^undenta. 


EARL,  J.  Thisls  an  eqnltableaetlon  to 
have  certain  city,  county,  and  state  taxes 
laid  upon  plaintiff's  real  estate  Id  Long 
Island  City  In  the  yenrs  1877,  to  and  io- 
cludittg  tbe  year  1886,  and  various  sales 
thereunder,  declared  void  and  canceled, 
on  the  ground  that  tbetaxea  were  illegally 
Imposed,  The  groandsof  the  lllegalityare 
that  a  large  quantity  of  real  estate  was 
Intentionally  omitted  from  the  assess- 
ment rolls  In  each  of  such  years,  and  that 
in  tbe  years  1882  and  1883  the  assessors  re- 
flolved  that  no  personal  property  within 
tlie  city  should  be  asaesaed,  and  lo  porsn- 
ance  of  sncb  resolution  no  person  resident 
witliln  the  city  was  assessed  Jn  either  of 
tbe  two  years  on  account  of  any  peraoual 
property.  The  real  estate  omitted  from 
tbe  assessment  rolls  was  located  witliin 
streets  and  parks  laid  down  upon  tbe  ottt- 
clal  map  of  the  city,  which  had  not  in  fact 
been  opened,  and  wblcb  remaiaed  In  tbe 
ownership  and  poaaesalon  of  tbe  Indlvld- 
nal  owners  thereof.  The  real  estate 
omitted  from  assessment  was  probably 
liable  to  taxation,  and  none  of  it  was 
exempt  until  1889,  when,  hy  chapter  648  of 
the  Laws  of  that  year, amending  tbnchar. 
ter  of  the  city.  It  was  provided  that  "no 
taxes  shall,  after  tbe  passage  ot  this  act. 
be  levied,  aseesaed  nr  collected  upon  any 
nuimproved  land  Included  within  the 
lines  ot  streets,  avennes  and  roads  shown 
and  laid  out  upon  the  official  city  map." 
While  it  was  found  by  the  trial  judge  that 
tbe  assessors  Intentionally  and  pnrposely 
omitted  to  assesH  tbe  real  estate.  It  was 
not  found  that  they  made  tbe  omission 
knowing  that  the  real  estate  was  liable  to 
assessment  and  taxation.  It  is  a  Inti- 
mate inference  from  the  facta  found  that 
the  assessment  was  omitted  by  the  as- 
sessors In  tbeexerclBe  of  their  judgment, 
under  the  belief  that  real  estate  thos  situ- 
ated was  not  liable  to  taxation.  There  Is 
no  qaeation  that  tbe  plaintiff's  real  estate 
was  Habit!  to  assessment,  that  the  aa- 
aeesors  had  Jarlsdlctlon  to  assess  It.  that 
they  acted  within  their  jurisdiction,  that 
they  observed  all  tbe  forms  of  law,  and 
that  the  assessmeut  rolls  were  proper  In 
form.  Was  the  entire  assessment  in  each 
of  the  yeara  mentioned  abaolntely  illegal 
and  void,  so  that  any  person  aaaemed  can 
asaalMt.  and  thus  defeat  the  collection  of 
the  tax  imposed  upon  him  or  his  prop- 
erty because  some  real  estate  liable  to 
ttixatlon  was  omitted  from  the  assess- 
ment roll?  II  we  wore  obliged  to  answer 
this  qneation  in  the  affirmative*  a  Pan- 
dora box  of  litigation  would  be  opened, 
and  scarcely  any  taxation  for  govern* 
mental  purposes  conld  be  upheld.  For* 
tnnately,  upon  principle  and  authority, 
the  question  can  t>e  answered  in  the  neg- 
ative. Most  of  the  taxes  complained  of 
have  been  confirmed  byaubsequent  legis- 
lation. Laws  1882,  e.  888,  §  1 ;  Laws  18s6, 
c.  656,  §  15.  There  can  be  no  doubt  about 
the  validity  of  these  acta.  Acta  of  tbe 
same  purport  and  effect  bave  frequently 
received  tbe  sanction  of  the  courts. 
Spencer  v.  Merchant,  100  N.  Y.  585,  3  N.  E. 
Rep.  682;  Id.,  125  U.  S.  845,  8  Sup.  Ot.  Rep. 
921 :  Francklyn  v.  Long  Island  City,  82 
Hun,  451;  Id..  102  N.  T.  <»2;  Ensign  v. 
Bane,  107  M.  Y.  820, 14  N.  E.  Bep.  400.  and 
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16  N.  E.  Bep.  401 ;  In  re  Lamb,  M  Hun, 
«3&.4N.  Y.  SQpp.  858;  Id..  121  N.  T.  703,  24 
N.  E.  Rep.  1100;  Cromwell  v.  Macl^ao, 
12»  N.  Y.  474,  26  N.  E.  Rep.  082.  Tbe  leg- 
islatore  could  bave  orlftlnally  exempted 
tbe  land  omitted  from  these  aBsewment 
Toila  from  taxation,  and  coold  tbua  bera 
east  tbe  wbule  borden  of  taxation  In  tbe 
city  upon  tbe  other  property,  and  what 
it  could  orlRlually  bave  doae  It  can  do  by 
ratification  and  conUrmatlon  snbaeqaeat- 
ly.  Thpfie  acta  relato  only  to  the  taxes 
prior  to  1883,  and  do  not  touch  the  taxes 
for  tbe  years  1883. 1884. 1886,  and  1886.  and 
tbe  validity  of  the  taxes  fur  those  years 
must  stand  upon  other  conslderntluns. 
The  trial  Judge  based  Ms  dedaion  against 
tbe  plaintiff  apon  the  two  acts  above 
mentioned,  und  also  upon  the  act  chapter 
of  the  Lawn  of  1886,  section  10  of  which 
provides  that  "any  action  or  proceedlnv 
by  any  person  ur  corporation  to  test  tbe 
validity  or  refcnlarity  of  any  tax  luvled,  or 
aaseaament  or  water  ratnn,  or  rents  made, 
shall  be  commenced  wltbtn  one  year  from 
tbe  tlmeaf  delivery  of  the  roil  In  which  said 
tax,  or  assessment,  or  water  rates  or  rents 
are  contained,  to  the"  village  treasurer. 
That  act  may  defeat  this  action  as  to  the 
taxes  of  1886,  as  the  assessiiient  rolls  for 
that  year  may  have  been  delivered  to  the 
treasurer  before  the  patwage  of  that  act; 
but  It  can  bave  no  retroactive  operation, 
so  as  to  defeat  the  action  as  to  the  prior 
years.  In  re  Trustee^  of  Cnlon  College, 
129  N.  Y.  80S.  2»  K.  E.  Bep.  460. 

The  learned  conosel  for  the  defendants 
eontenda  that  the  only  remedy  of  the 
plaintiff  for  relief  against  the  taxes  com- 
plained of  was  by  certiorari,  vnder  tbe  act 
chapter  260  of  the  Laws  of  1S80.  But  that 
act  is  not  applicable  to  a  ctise  where  the 
whole  afMessment  roll  Is  claimed  to  be  il- 
legal and  void.  It  applies  only  to  cases 
where  there  la  a  valid  aitseesment  roll,  in 
wblcb  some  person  has  for  some  reason 
been  Illegally  asseiwed.  or  where  tbe  as- 
seaameut  is  excessive  or  anjost.  People  v. 
Parker.  117  N.  T.  86. 23  N.  E.  Bep.  762. 

Bat  we  think  thereare  fundamental  rea- 
sons for  defeating  this  action  which  have 
not  yetrecelved  attention.  The  assessors, 
In  making  the  assessments,  acted  Judi- 
cially; and  U  they  omitted  any  property 
from  tbe  assessment  rolls,  either  by  mis- 
take or  design,  the  entire  assessmenta  are 
not  thereby  rendered  Invalid.  An  assess- 
ment roll  la  In  the  natnru  of  a  Judgment, 
and  it  was  nerer  heard  that  a  Judgment 
mndered  by  an  officer  exercising  Judicial 
functions  was  void  becfluae.  by  mistake 
or  design,  he  bad  made  it  too  large  or  too 
small.  In  a  ease  where  he  had  Jorisdictlon, 
and  acted  within  bis  Juriadletion.  That 
no  action  could  be  maintained  against  the 
assessors  who  made  the  assessments  can- 
not t>e  doubted,  and  this  is  so  whether 
tbey  omitted  tbe  property  hy  mistake  or 
design.  Tbey  have  the  immunity  of  Jadi- 
elal  officers.  Weaver  v.  Devendorf,  8 
Denlo,  117.  Tbe  only  complaint  the  plain- 
tiff can  have  is  that  be  was  taxed  too 
much,  becanae  other  property  was  omit- 
ted frooi  tbe  rolls;  and  that  Is  acompaint 
which  can  nearly,  if  not  always,  be  made 
In  tbe  ease  of  ail  taxation  for  govern- 
mental parpoaea.  It  is  doubtful  if  a  vil- 


lage, town,  or  city  ajasessment  roll  la  ever 
made  from  which  some  property  is  not 
omitted.  If  an  asseaanient  Is  void  because 
some  property  is  omitted,  would  it  not 
also  be  void  in  those  onmerons  cases 
where  assessors  agree  to  assess  property 
at  one-half,  or  some  other  fractional  part, 
ol  its  value?  It  la  quite  apparent  that, 
if  tbe  plaintiff's  contention  Is  well  found- 
ed, very  few  assessments  could  staud  as- 
saolts,  and  that  tbe  col)ection  of  revenues 
for  governmental  purposes  would  be  very 
uncertain,  and  that  interminable  litUa- 
tlon  wonid  attend  their  collection,  The 
case  of  Dillingham  v.  Hnow,  5  Mass.  547, 
is  a  very  precise  authority  for  the  defend- 
ants In  this  case.  There  certain  real  es- 
tate was  purposely  omitted  from  iheas- 
seasment  roll  by  tbe  asseHsors,  and  a  tax- 
payer contended  that  the  asst^Bament  was 
thereby  rendered  illegal  and  void;  and 
the  court  held  against  that  contention, 
expressing  views  quite  pertinent  to  this 
case.  Our  assessment  laws  contemplate 
that  assessors  may,  by  mistake  or  design, 
omit  property  from  the  asBesament  roll, 
au  provision  Is  made  for  nntcrlng  such 
property  in  the  asBeasment  roll  for  the 
Bubsequent  year.  The  queation  may  be 
asked,  what  la  tbe  remedy  of  the  taK> 
payer,  whose  taxes  are  too  high  because 
some  property  has  been  omitted  from  the 
assessment  roll?  Where  the  omission  is 
intentional,  he  may  proaecute  the  assess- 
ors criminally  for  taking  a  false  oath  to 
the  aaaeasment  roll.  Hla  reraedlea  may  be 
very  inndequnte,  but  he  la  In  the  position 
ol  ev»ry  citizen  aggrieved  by  official  or 
governmental  action.  He  mnat  appeal  to 
public  opinion  and  to  tbe  ballot,  and 
use  hfs  efforts  to  procure  the  election  of 
better  or  more  competent  asaessorB.  The 
mischiefs  from  nnjuat  and  unequal  taxa- 
tion are  numerous,  and  most  of  them  are 
without  any  adequate  remedy.  Tbe 
learned  counsel  for  the  plaintiff  cites  as 
authorities  for  the  maintenance  of  this 
action  the  cases  of  Haasan  v.City  of  Bocb- 
eater.  67  Iff.  Y.  628;  In  re  New  York  Prot- 
estant Episcopal  School,  76  N.  Y.  324;  Ell- 
wood  V.  City  of  Bochester,  122  N.  Y.  229,  25 
N.  E.  Bep.  288.  These  cases  bold  tbat 
where  tbe  law  requires  the  expense  of  a 
local  Improvement  to  he  assessed  upon 
property  within  prescribed  limits  to  be 
benefited  thereby,  in  proportion  to  tbe 
benefits,  the  asfieaament  la  void  If  any  of 
the  property  be  omitted  from  the  assess- 
ment. No  public  mlBchlef  can  come  from 
the  eatabllabment  of  such  a  rule.  The 
property  to  be  aaaeReed  generally  consists 
of  a  few  pieces  of  land  within  known  lim- 
its, which  are  easily  ascertainable.  Mis- 
takes must  be  quite  rare,  and  when  made 
are  easily  remedied,  and  can  uiuatly  pro- 
duce no  great  embarrassment.  Assess- 
ments for  local  improvements,  and  taxa- 
tion for  governmeutal  purposes,  are  in 
their  nature  easentially  different,  and  the 
same  rules  of  law  may  not  be  applicable 
to  both.  Local  improvementa  for  wbleh 
asaesaments  are  made  are  not  supposed 
to  be  beneficial  to  the  general  public. 
They  are  usually  beneficial  wholly,  or 
mostly,  to  the  locality  In  which  tbey  are 
made,  and  they  are  to  be  paid  by  tbe 
property  specially  benefited.    The  law 
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irfTMtbe  preelM  antboHty  ander  wbleb 
tbe  Improvementa  are  to  be  made,  and 
that  autborlty  must  be  quite  literally  fol- 
lower) in  all  matters  of  aDbHtnnce.  In 
maklnff  tbe  Improvements  tbe  publk*  aa- 
tborltiea.to  acertaln  extent,  and  in  a  ciub- 
Btantial  eense,  act  as  the  asentB  ol  the 
property  owoera.  Dill.  Man.  Corp.  (4th 
Ed.)  §810;  Lake  T.  TruflteeH  of  WllUaroe- 
bargb,  4  Denio,  520.  Tbe  statote  1b  the 
limit  of  thnir  aathorlty,  and  tne  meaflure 
ot  their  agency  for  tbe  lot  owners,  their 
principals,  and  It  must  be  strictly  purHued. 
Qnder  the  authorities  cited  above,  if  a 
single  lot  be  omitted  from  assessment 
tbroagb  ignoranee  or  mistake,  tbe  mere 
fact  of  tlie  omission  rendem  the  assess- 
ment illegal  and  void.  Can  such  a  rule  be 
applied  to  Huch  asseBsments  an  are  here 
Involved  ?  Could  a  rule  be  tolerated  that 
would  render  every  such  asseeRment  In- 
Tnlid,  If  a  single  piece  of  real  estate,  or  U 
any  fihoae  in  action  or  any  chattel,  were 
omitted  from  aesessment  through  tbe 
ignorance  of  the  asBeBaorB,  or  by  Imposi- 
tion upon  them,  or  even  by  design?  We 
need  not  pursue  this  line  nf  arfrument  fur- 
ther. These  aasesaments  were  not  invalid, 
and  therelure  this  action  cannot  be  main- 
tained. The  judgment  must  be  afflrined, 
with  costd.  Ail  concur. 


(139  N.  T.  146) 

MANHATTAN  LIFE  INS.  00.  v.  FORTY- 
SECOND  &  G.  ST.  FERBT  R.  CO. 
(Court  of  Api>ealB  of  New  Toric.  Oct  3.  1893.) 

COBFOBl.TI0Ka— FOBQBD  IS8UB  OT  STOCK— AgbKOT. 

1.  The  president  of  a  company  took  a 
blank  certificate  of  stock,  signed  hj  a  former 
preeldMit,  since  deceased;  dated  it  back  sevea 
years;  forged  the  signature  of  the  then  treas- 
urer, also  deceased;  signed  his  own  name,  as 
the  then  secretary  and  transfer  ageut;  and 
filled  in  his  own  name  as  stockhold^.  This 
instrument  he  used  as  collateral  in  obtiUalng  a 
loan.  that,  all  three  signatures  being  in 
law  forgeries,  ius  office  as  president  clothed 
iiim  with  no  such  apparent  autliority  as  to 
make  the  company  liable  on  the  certificate. 

2.  The  preeideat  of  a  company,  offering  a 
certificate  of  stock  ther^n  aa  collateral  for  a 
loan  to  Iiimself  individaally.  does  not  bind  the 
company  by  his  representations  tliat  the  cer- 
tificate is  genuine.  19  N.  Y.  Supp.  90,  af- 
firmed. 

Appeal  from  aopreme  court,  general 
term,  first  department. 

Action  by  the  Manhattan  Life  Insurance 
Company  against  tbe  Forty -Second  & 
Orand  Street  Ferry  Railroad  Company  fur 
Tuouey  loaned  tu  one  £ben  S.  Allen. 
From  a  JudKment  of  the  general  term  (19 
N.  Y.  Supp.  90)  affirming  a  Judgment  dla- 
roiasing  the  complaint,  plaintlO  appeals. 
Aitlrmed. 

Uoyt  &!^be)l,  (Artemaa  H.  Holmes,  of 
coun8el,)for  appellant.  Freiing  H.Smith, 
tor  respondent. 

MAYNABD,  J.  In  September.  1888, 
Eben  S.  Alten,  tbe  president  of  the  defend- 
ant, a  domestic  railroad  corporation, 
forged  a  certiticate  of  100  sharen  of  its 
stork,  of  the  fare  valne  of  flO.OOO,  and 
pledged  it  as  collateral  security  to  the 
plaintiff  for  a  peraonal  loan  of  96,600, 


wblcb  be  then  obtained.  DeTealt  waa 
made  In  the  payment  of  the  debt,  and  the 
plaintiff  seeks  to  make  the  defendant  lia- 
ble for  the  amount  of  the  loan,  which  la 
less  in  amount  than  tbe  value  ot  tbe  stock, 
int  had  been  a  gennlne  isene,  and  which 
representfl  tlie  loss  of  the  plaintiff  by  Ihe 
fraud  ot  the  defendaot'a  president.  Tbe 
certificate  bore  date  November  10,  1881. 
At  that  time  John  Green  was  president. 
Charles  Curtiss  treaanrer,  and  Allen  sec 
retary  and  transfer  agent,  of  tbe  defenil- 
ant  company.  The  certificate  was  one  ot 
the  printed  or  engraved  forms  used  by  tbe 
defendant,  which  had  been  cut  from  ita 
blank  certificate  book  In  1881,  and  Bigned 
in  blank  by  Green,  and  left  wftb  tbe  otber 
officers  of  the  company  at  a  timewhen  he 
was  to  be  absent  from  the  office  for  some 
months.  It  was  intended  lor  convenient 
nse  In  case  n  stockholder  desired  to  trans- 
fer his  stock  in  the  president's  absence, 
and  to  have  a  new  rertifleate  lasoed  to 
the  transferee.  Allen  obtained  poDoeatilon 
of  It,  and  kept  in  bis  private  drawer  until 
1S8S,  when  he  filled  up  the  blanks,  datinfC 
it  November  10,  1881.  inserting  his  own 
name  as  stockholder,  foiling  the  name  of 
Cnrtlss  as  treasurer,  and  Binning  hie  own 
name  qs  tranarer  agent.  Qreen  ceaued  to 
be  pretdd^nt  in  A  prll,  1883,  and  at  tbe  same 
time  Ourtlsfl  eeaaed  to  be  treaanrer.  Allen 
was  aecretary  and  tranter  agent  from 
1868  to  April.  1888,  and  treasurer  from  1883 
to  April,  1888,  when  be  became  prealdent, 
and  Ralph  J.  Jacobs  became  treasurer, 
and  Charles  P.  Emmons  secretary  and 
transfer  agent.  When  Allen  Issued  the 
certificate,  in  September,  1888,  both  Green 
and  Curtiss  were  dead,  and  every  namn 
attached  to  It  was  in  a  legal  sense  forged. 
While  tbe  signatures  of  Green  and  Allen 
were  gennine,  they  were  not  then  tbe  offi- 
cers of  the  defendant,  which  the  certificate 
represented  them  to  be,  and  theactof  mak- 
ing and  uttering  the  instrnment  wtm  a 
forgery  as  to  all  tbe  names  written  there- 
on, under  aeetlons  619  and  522  ot  the  Penal 
Code.  It  is  thus  very  plain  tbat  aa  preal- 
dent.la  1888,  Allen  had  no  authority,  either 
actual  or  apparent,  to  Issue  the  certificate 
of  stock  upon  which  this  nction  is  brought. 
Tbe  company  bad  not  invested  him  with 
any  power  as  its  then  president  to  partlci* 
pate  in  tbe  craatlon  ot  certificates  bearing 
date  seven  years  previous.  The  antborlty 
which  he  poHseased  in  1881,  an  secretary 
and  tranafer  agent,  had  then  eeaaed  to  ex- 
ist; and  no  state  ot  clrcumatances  has 
been  snggeated  or  can  be  conceived  under 
which  he  was  empowered  to  counterHlgn 
the  certificate  at*  tranafer  agent  in  188S, 
and  antedate  it  as  of  tbe  time  when  be 
held  tbat  office. 

The  role  which  imposee  a  liability  npon 
the  principal  for  the  unautborlised  acta  ot 
his  agent  la  ftmnded  upon  public  policy, 
and  is  well  defined.  It  Is  limited  to  cases 
where  there  was  an  apparent  authority 
to  do  the  act  in  qufHtiou,  and  it  appeared 
to  have  been  done  in  the  <'Ourse  of  his  em- 
ployment as  agent,  and  waa  within  the 
scope  ol  bis  general  powers.  None  ot 
tbt'se  grounds ofllahllity  have  been  shown 
here.  The  agency  did  not  exist  in  1888, 
which  was  necessary  In  order  to  deprive 
the  principal  ot  the  rigbt  to  disclaim  re- 
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Ktonalbflt^  lor  the  nnaathorlMd  aet. 
Wltb  respect  to  the  creatloD  of  eertlfleates 
bearing  date  In  1881,  he  was  as  dcatltnte 
of  authority  as  it  he  had  been  a  trtrunser 
to  the  coriioratlon.  He  not  unly  could 
not  iHSue  tbem,  but  he  could  take  no  part 
In  tbeir  liwae,  or  do  any  act  re<iulred  by 
law  or  by  the  by-la wa  eaaentlnl  to  Kive 
tbem  validity.  Wbeo  be  laaued  ancb  a 
certificate  In  hla  own  name,  be  wa*)  not 
apparently  acting  within  the  scope  of  any 
general  anthorlty  conferred  upon  him  by 
the  corporation.  The  defendant  cannot 
Justly  be  held  liable  fur  the  lulBuse  of  a 
power  which  it  never  created.  This  case 
haa  no  Inature  In  common  with  the  Filth 
Avenue  Bank  aealnat  the  same  defendant. 
137  N.  T.  2S1,  SS  N.  E.  Bep.  878.  There 
Allen,  at  a  time  when  he  was  treasurer 
and  transfer  aKent.  and  invested  wltb  an- 
thorlty in  both  capacities  to  slpn,  coun- 
tersign, and  seal  valid  certificates  of  stock, 
forged  the  name  of  the  president  to  a  cer- 
tltleate,  and  issoed  It  to  a  contederatif, 
who  negotiated  a  loan  npon  It  at  the 
bank,  wbleh,  before  receiving  It, caused  In- 
quiry to  be  made  at  the  office  of  the  ae- 
fondant,  and  was  Informed  that  the  cer- 
tificate was  gennlne.  Allen  was  there  act- 
lug  within  the  scope  of  bis  apparent  au- 
thority, and  whether  the  certificate  had 
been  actually  signed  by  the  president,  and 
was  isaoed  in  the  regular  course  of  the  ad- 
ministration of  the  alTalnt  of  the  com- 
pany, were  tacts  peculiarly  within  bis 
knowledge,  and  the  ronnterslgnlng  and 
issue  of  the  certificate  In  due  form  was  a 
representation  by  him  that  these  condi- 
tions hail  been  complied  with,  amd  that 
the  facts  existed  npon  which  his  right  to 
act  depended.  Here  there  was  a  total  lack 
of  delegated  power  to  Allen  to  do  a  sto- 
gie lawful  aet  In  the  Isaoe  of  the  certlfleate 
In  the  form  In  which  It  was  presented  to 
the  plaintiff.  There  was  no  negligent  or 
wrongful  use  by  him  ot  any  autliortty  de- 
rived from  the  defendant.  It  was  a  will- 
ful and  criminal  act,  perpetrated  for  pri- 
vate gain,  and  not  connected  with  the  ex- 
ercise of  any  official  aothority,  or  sem- 
blance of  authority,  which  be  possessed  as 
the  defendant's  agent. 

The  plaintiff  Insists  that  there  Is  an- 
other ground  upon  which  a  recovery  Is 
permiSBi[>le.  When  Allen  made  the  loan, 
and  pledged  the  forged  certificate,  he  rep- 
resented to  the  plaintiff  that  it  was  a  gen- 
uine certificate  ot  the  stock  ot  the  corpora- 
tion; and,  as  he  was  then  Its  pi*estdent 
and  chief  administrative  officer,  the  claim 
Is  made  that  the  defendant  Is  bound  by 
his  representations.  This  question.  In  Its 
general  bearings,  was  discussed  at  great 
length  by  counsel  In  the  Fifth  Avenue 
Bank  Case,  but  we  refrained  from  consid- 
ering or  deciding  It.  because  Dot  necessary 
to  the  decision  of  the  case,  and  we  do  not 
think  that  It  is  Involved  In  the  present  ap- 
peal. Allen,  when  he  negotiated  the  loan, 
was  not  engaged  In  the  transaction  of  the 
defendant's  busiaess,  or  In  the  discharge 
of  any  duty  imposed  upon  him  by  the  de- 
fendant. The  declarations  of  an  agent 
are  only  adiulaslble  againat  his  principal 
when  made  as  a  part  ot  a  transaction  un- 
dertaken In  bebalf  of  the  prineipal,  or  in 
the  perfMrmanee  of  the  duties  of  bla 


agency.  First  Nat.  Bank  of  I^rons  t. 
Ocean  Nat.  Bank,  60  N.  1. 378.  Or,  aa  la 
sometimes  stated,  the  representations  of 
the  agent,  when  not  expressly  authorised 
by  the  prlnclpnl,  mnst.  In  order  to  bind 
hlui.  be  within  the  scope  ot  bis  agency, 
which  Is  but  another  form  ot  expressing 
the  same  proposition.  Trust  Co.  v.  Beebe, 
7  N.  1.  S04.  But  without  determining 
whnt  are  the  duties  of  the  officers  of  a 
curporatioo,  when  called  npon  to  re- 
spond to  the  Inquiries  of  Intending  pur- 
chasers or  the  stock,  there  le  sufficient  rea- 
son why  the  plaintiff  cannot  avail  blmHelf 
of  the  representations  of  Alh^n  In  regard 
to  the  genuineness  of  this  certificate. 
They  were  made  In  a  private  and  personal 
transaction,  undertaken  for  his  Individual 
benefit,  and  so  understood  by  the  plain- 
tiff. The  plaintiff  knew  that  Allen,  in  the 
negotiation  of  the  loan,  wan  nut  acting 
as  the  officer  or  agent  of  the  defendant  or 
In  its  behalf,  and  that  bis  personal  inter- 
est Id  the  transaction  might  lead  him  to 
betray  his  principal.  It  im  an  old  dfKtrine, 
from  which  there  haa  never  been  any  de- 
parture, that  un  agent  cannot  hind  bis 
principal,  even  In  matters  touching  his 
agency,  where  be  la  known  to  be  acting 
tor  himself  or  to  have  an  adverse  interest. 
8tone  V.  Hayes,  3  Deniu.  575;  Bentley  v. 
Insurance  Co.,  17  N.  Y.  423;  Clafliu  v. 
BaDK,  25  N.  Y.  293;  WlUon  v.  Kallroad 
Co.,l20N.Y.14!i,  24N.  E.Kep.384;  Uoorea 
V.  Bank,  111  U.  S.  156,  4  Sup.  Ct.  Rep.  346; 
Farrlngton  v.  Bailroad  Co.,  150  Mass.  40tf, 
28  N.  E.  Rep.  109.  The  plaintiff  In  such  a 
case  assumes  the  risk  of  the  agent's  dis- 
loyalty to  his  trust,  and  has  no  occasion 
for  surprise  when  be  discovers  that  the 
agent  has  served  himself  more  faithfully 
than  bis  principal.  The  learned  trial 
Jndge  correctly  decided  when  beheld  that, 
under  the  proofs,  the  certificate  of  stock 
was  not  admissible  aa  evidence  of  the  de- 
fendant's liability,  and  dismissed  the  com- 
plaint; and  the  Judgment  and  order  ap> 
pealed  from  must  be  affirmed,  with  costs. 
All  cuncnr.  Judgment  accordingly. 


(m  N.  Y.  587) 

In  re  STILWBLL'S  ESTATB. 
(Court  of  A^alB  of  New  York.  Oct  3,  18B3.} 

UOBTOAWt  FORKOLOSURB  —  DlBTBIBOTION  OV  8UK- 
nvn  — JUDGHBHT  —  RiS  JUDICUTA  —  NOTIOS  <w 
EnTRT  —  JUBIBDICXTOK  0*  SttPBBHS    CODRT  — 

Abbidombnt. 

1.  The  qnestioD  of  the  constitutionality  of 
the  proTlslon  of  Code  Civil  Proc  I  2798,  for 
depositiag  with  the  surrogate  for  distribution 
the  snrplQa  arising  oo  a  sale  In  an  action  to 
foreclose  a  mortgage  on  land  belonging  to  the 
estate  of  a  decedent.  Is  res  judicata  as  to  a 
party  to  an  action  In  which  the  judgment  con- 
tains a  provision  for  such  deposit,  this  being  a 
question  on  which  the  party  bad  a  right  to  be 
heard  in  such  action.  23  N.  Y.  SvpQ.  6B.  af- 
firmed. 

2.  If  the  provislMi  In  the  judgmmt  was 
made  without  notice  to  the  party,  and  he  had 
a  right  to  notice  thereof^  he  could  not  attack 
It  in  a  proceeding  before  the  surrogate  for  dis- 
tribution, but  the  remedy  wonld  be  by  motion 
to  set  aside  or  correct  the  Jadgment. 

3.  The  provision  of  Code  Civil  Proc.  | 
2798,  for  deitositing  with  the  surrogate  for  dis- 
tribution the  suipins  aridng  on  a  side  In  an 
action  to  foredoM  a  mwtgage  on  land  belmc- 
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Ins  to  the  estate  of  a  decedebt,  doea  not  de~ 
IKiTe  the  sapreme  court  of  its  general  jorisdio- 
tion  in  law  and  equity,  secured  to  it  by  Const, 
art  6w  I  6:  the  distribution  of  such  estates 
haTinc  always  been  a  part  of  the  jurisdiction 
of  the  surrogate,  and  me  action  of  the  snrro- 

gte  being  reviewable,  on  the  law  and  facte, 
the  supreme  court. 

Appeal  from  supreme  cnnrt*  general 
term,  first  department. 

PetitloD  by  Hannah  M.  Stilwell,  a  dev- 
isee under  the  will  of  Elisabeth  titllwell, 
deceaaed,  for  distribution  of  the  proreeds 
of  a  sale  of  real  entate  of  the  decedent. 
From  a  Judgment  of  the  general  term  (23 
N.  Y.  b$upp.  65)  affirming  an  order  of  the 
surrogate  for  dletributlon,  Frances  Dizoo 
appeals.  Affirmed. 

Agar,  Ely  &  Fulton,  (John  0.  Agar  and 
Abram  F.  tServin,  of  counsel,)  fur  appel- 
lant.  Payson  Merrill,  for  respondents. 

O'BBIEN,  J.  The  order  from  which 
this  appeal  was  taken  made  dlstrlbntlon 
of  sarplns  moneya  arising  apon  a  aale  of 
real  estate  after  Judgment,  In  an  action  to 
foreclose  a  mortgage  on  the  same.  Eliza- 
beth A.  Stilwell  died  seised  of  the  prop- 
erty, subject  to  a  mortgage,  December  21, 
1890,  and  by  her  will  ilevlsed  it  to  her  heirs 
and  next  of  kin,  of  whom  the  petitioner  in 
this  proceeding  was  one.  The  mortgage 
was  foreclosed,  and  judgment  of  foreclo- 
■nre  and  sale  was  entered  In  the  month  of 
November.  1891.  The  surplus  arising  up- 
on the  sale  was  paid  into  the  surrogate's 
coort,  pursuant  tosectlon  2708 of  tbeCude. 
The  appellant,  Frances  Dixon,  claims  to 
be  the  daughter  of  Mrs.  BtUwell;  that  the 
will  wasToid;  and  that  the  enrplus,  or 
at  least  some  part  of  It,  paamcl  to  her  as 
heir.  She  was  a  party  to  the  action  to 
foreclose  the  mortgage,  and  one  of  the 
qneutiuns  that  arises  upon  the  appeal  is 
how  far  she  Is  bound  by  the  provisions  of 
that  judgment.  The  surrogate  made  die* 
tribntion  of  the  surplus  among  the  dev- 
isees under  the  will,  and  thus  the  appel- 
lant's claim  haa  bnen  Ignored.  On  the 
14tb  of  September,  1891.  she  brought  an 
action  of  ejectment  to  enforce  her  claim; 
and,  this  action  being  pending  when  the 
application  for  distribution  was  made  to 
the  surrogate,  she  Interposed  it  as  an  an- 
swer or  bar  to  tbe  prftceedlng.and  the  ob- 
JeetloD  was  disregarded,  but  do  evidence 
was  offered  with  respect  to  her  right  to 
share  In  tbe  distribution  of  the  fund.  The 
contention  of  tbe  appellant  Is  that  the 
provisions  of  the  Code,  pursuant  to  which 
the  surplus  was  deposited  In  the  surro- 
gate's court,  are  unconstitntlonal.  in  that 
they  deprive  the  supreme  court  of  Its  gen- 
eral jurisdiction  in  law  and  equity  secured 
to  it  by  the  state  constitution,  (article  ^ 
g  6.)  There  arp,  we  think,  two  answers 
to  thia  objection : 

1.  The  appellant  was  a  party  to  tbe 
foreclosure  action,  in  wlilch  the  direction 
to  pay  tbe  money  into  the  surrogate's 
court  was  made.  She  was  entitled  to  be 
heard  on  this  qoestlon,  as  well  as  any 
other  In  tbe  ease.  Tbe  fact  that  she  omit- 
ted to  answer  is  not  material.  The  Judg- 
ment blnda  her  as  to  every  question  liti- 
gated, or  which  could  have  been  litigated, 
as  a  former  adjadlcation  between  the  par- 


ties or  tbelr  privies,  and  she  cannot  now 
question  anything  decided  collaterally.  It 
Is  urged  that  this  provision  la  the  Jadg- 
meutln  that  case  was  made  without  no- 
tice to  her,  and  hence  she  never  had  an  op- 
portunity to  be  heard.  If  this  Is  so,  and 
she  was  entitled  to  notice,  her  remedy 
was  by  motion  to  set  aside  tbe  Judgment, 
or  to  correct  or  amend  It,  and  upon  aueh 
motion  she  could  have  appealed  from  any 
decision  made.  The  validity  or  regularity 
of  a  provinlon  in  a  judgment  of  foreclo- 
sure, not  riiifted  by  a  party  to  the  suit  by 
answer,  appeal,  or  motion,  cannot  be 
raised  collaterally,  where  the  cuurt  rmdei^ 
tug  tbe  judgment  had  general  Jurisdiction 
of  the  parties  and  the  subject  matter  of 
the  action. 

2.  The  surplus  moneya  In  question  were 
a  part  of  tbe  estate  of  h  deceased  person, 
and  had  been  disposed  of  by  will.  The 
distribution  of  such  estates  between  hdrn, 
next  o!  kin,  l^ateea,  and  devisees  was  al- 
ways a  part  of  the  juriadletlon  of  tbe  anr- 
rogate's  court,  recognized  by  tbe  conatl- 
tutlon.  Tbe  fund  may  have  beeu  devoted 
by  the  will  or  by  law  to  the  payment  of 
debts  or  legacies  In  tbe  ordinary  course  of 
administration,  and  at  some  time  or  in 
some  way  was  liable  to  come  within  the 
Jurtsdlctlon  of  tbe  surrogate.  Tbe  aec- 
tions  of  the  Code,  the  validity  of  which 
are  questioned,  (aections  2798,  2799,)  treat 
the  surplus,  in  the  cases  there  spec! fled,  in 
the  same  way  as  tbe  proceeds  of  real  es- 
tate sold  under  theorder  of  the  surrogate. 
They  were  intended  to  save  the  expense 
incident  to  the  distribution  of  the  surplus 
where  the  mortgagiirla  alive,  and  to  facll- 
tate  the  orderly  settlement  of  the  eatates 
of  deceased  pemons.  The  l^^atore  can- 
not limit  or  abridge  tbe  general  Jnriedtc- 
tion  of  the  supreme  court,  as  conferred  by 
the  constitution.  But  it  seems  to  me 
that  it  may,  without  restricting  its  gen 
era!  Jurisdiction,  within  themeanlngof  the 
constitution,  designate  the  place  where 
surplus  moneye  arising  from  the  sale  uf 
lands  In  foredosnre  or  partition  actlona. 
wbwe  the  owner  la  dead,  may  be  de- 
posited.  Before  an  act  of  the  legtslatnre 
can  be  declared  void,  as  repugnant  to  tbe 
constitution,  the  conflict  mnst  he  mani- 
fest. A  statute  that  proTtdes  for  the  de- 
posit ol  surplus  moneys,  arising  from  the 
sale  uf  the  lands  of  a  deeeaaed  penavn.  In 
the  sorrogate'a  court  having  Jnrlsdletloo 
of  the  settlement  and  distribution  of  bta 
estate,  and  providing  for  the  proceedings 
in  that  court  for  Its  distribution  among* 
th?  parties  entitled,  subject  to  tbe  appel- 
late Jurisdiction  of  the  supreme  court,  up- 
on tbe  law  and  the  facts,  does  not,  in  my 
opinion,  violate  any  provision  of  tbeeon- 
atitntinn.  The  Juriadletlon  of  tbe  supreme 
court  to  entertain,  bear,  and  determine 
the  action,  and  to  execute  its  Judgment, 
has  not  been  touched.  The  Code  deals 
nnly  with  a  fnud  arising  from  the  execa- 
tion  of  the  foi-eclosnre  judgment,  not  dle- 
poeed  of  by  tbe  decree,  and  commits  that 
fund  to  the  custody  and  control  of  aeonrt 
which,  at  the  time  the  ronstltutlott  was 
adopted,  had  extensive  Jurisdiction  over 
the  estates  of  deceased  persons,  and  this 
tnrledlctlon  was  recognised  by  that  instru- 
ment In  varlooa  protlaiiua  for  Its  future 
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orsanlwtlon  and  existence.  The  action 
ol  ttae  Bnmwato*B  eonrt  with  respect  to 
the  distrtbntion  of  the  tnnd  is  sabjeet  to 
nrlew  by  the  snpreme  eonrt  on  the  law 
and  the  facts.  The  seneral  Jvrlsdlctlon 
conferred  upon  the  snprnme  court  by  the 
eoDBtltutloD  does  not  operate  to  prevent 
the  leglalature  from  giving  additional 
rIedlctlOD  to  other  tribnnala,  or  from 
changing  the  common  law*  or  from  rega- 
lating  and  altering  the  Jurisdiction  and 
proceedings  in  law  and  equity  Id  the  same 
manner  and  to  the  same  extent  as  bad 
been  exercised  by  It  before  the conetltutlon 
of  1846  was  adopted.  People  v.  Green,  58 
N,  Y.  801 ;  Conat.  art. 6,  S  8.  These  general 
powers  are  broad  enough  to  sustain  the 
provisions  of  the  Code  assailed  opon  this 
appeaL  The  order  should  be  affirmed, 
with  costs.  All  coDcnr. 


(1»  N.  Y.  2W) 

FAIRGHILD  v.  McMAHON. 

(Court  of  Appeals  ot  New  Yofk.  Oct.  3, 

Vmn>oB  Am  Fdhchasss  —  Fudsulskt  Rbfkb- 
smrTAnoxB  or  Agbst— RienTS  ow  Pcbchasbh. 

1.  Where  a  purchase  of  property  for 
¥7,000,  its  fall  valae,  procnreB  a  deed  to  be 
made  to  him  f<»-  $12,000,  and  assures  a  pur- 
chase from  him  that  the  latter  sum  was  the 
amount  paid  by  him,  which  statement  la  relied 
on  by  the  purchaser,  it  is  a  good  defense  to  the 
foreclosure  of  a  moTtga.se  given  to  secure  part 
of  the  price.  20  N.  T.  Supp.  31,  affirmed. 

2.  The  land  in  question  stood  in  the  name 
of  a  third  party.  The  real  owner  procnred  a 
broker  to  sell  the  land,  who  made  the  alleged 
false  r^r^ntations.  The  nominal  owner  of 
the  land  toolE  title  to  the  boad  and  mortgage 
given  In  part  payment  of  the  price.  Held,  that 
the  fraud  irf  the  real  owner  and  the  broker 
was  impotable  to  the  person  in  whose  name 
they  acted. 

Appeal  from  supreme  coart,  general 
term,  second  department.  ' 

Action  by  Clara  Falrchlld  against  Lucy 
Ann  McMabon  to  toreclcse  a  mortgage. 
From  a  Judgment  of  the  general  term  (20 
N.  Y.  Bnpp.  81)  affirming  a  Judgment  of 
tba  special  terra  for  defendant,  plaintlD 
a  ppeals.  A  ffl  rmed . 

Merrill  ft  Bogere,  (Payson  Merrill  and 
Geo.  C,  Colt,  ot  counsel,)  for  appellant. 
McMahnn  &  Uandley  and  Dennis  Mc- 
MahOD,  for  respondent. 

O'BBIKN,  J.  The  plaintiff  sought  to 
foreclose  a  mortgage  assigned  to  her  be- 
fore the  commencement  of  the  action,  ex- 
ecuted and  delivered  by  the  deleudaat, 
npon  certain  real  estate  of  which  she  was 
the  owner,  subject  to  other  mortgage 
Hens,  and  hearlug  date  April  30,  1890,  tor 
$1,500.  payable  one  year  from  date,  with 
semiannual  Interest.  The  mortgage  was 
given  to  one  Joseph  H.  Cain,  with  whom 
the  nesotlations  and  transactions  which 
resulted  In  its  execntloo  and  delivery  were 
had,  or  with  agents  acting  for  him  or  In 
his  Interest.  The  defense  Is  frand  prac- 
ticed opon  the  defendant,  and  by  means  of 
which  she  was  induced  to  make  and  de- 
liver the  mortgage  and  the  accompany- 
ing bond.  Tbe  facts  to  sustain  this  de- 
fense are  stated  with  eonsidernble  detail, 
tbe  subatance  of  which.  In  brief,  is  as  fol- 


lows: On  the  9th  of  April,  prioi*  to  the 
execution  of  the  mortgage,  the  defendant, 
through  her  husband,  acting  for  her,  en- 
tered Into  an  agreement  with  Cain  to 
excbaage  real  estate.  Each  owned  a 
bouse  and  lot  Incumbered  by  mortgage, 
tbe  equity  of  redemption  In  which  was  to 
be  conveyed  to  the  other,  and  tbe  aprree- 
nent  wa;*  actually  carried  out  by  tbe  ex- 
ecution and  delivery  of  proper  convey- 
ances, Tbe  mortgage  in  question  was  ex- 
ecuted and  delivered  In  pursuance  ot  this 
agreement.  It  is  alleged.  In  substance, 
that  one  Yoran,  the  plaintiff's  sou,  was 
the  principal  actor  in  the  transaction,  and 
the  real  party  to  be  benefited;  thst, 
though  the  record  title  to  the  real. estate 
to  be  conveyed  to  ^be  defendant  was  In 
Cain,  yet  bis  title  was  nominal,  as  bis 
name  was  simply  used  by  Yoran  In  the 
pnrcbasp  of  tbe  propertj*.  and  In  tbe  nego- 
tiations for  Its  sale  to  the  defendant,  and 
In  tbe  conveyance.  It  Is  then  charged.  In 
substance,  that  Yorau,  Cain,  and  their 
broker,  and  another  broker  employed  by 
and  acting  for  the  defendant's  husband, 
ber  agent,  conspired  together  to  cheat 
and  defraud  the  defendant  by  false  and 
fraudulent  represen cations  concerning  tbe 
value  and  condition  of  tbe  bouse  which 
the  defendant  by  tbe  agreement  was  to 
receive  In  exchange  for  ber  property,  and 
which  sbe  subsequently  conveyed,  and 
that,  in  reliance  upon  the  truth  of  tbe 
statements,  she,  through  ber  husband,  en- 
tered Intoand  executed  theagreement  and 
made  tbe  exchange.  It  is  further  averred 
that  upon  discovery  of  tbe  fraud  tbe  de- 
fendant offered  to  rescind  the  whole  trans- 
action. The  courts  below  have  sustained 
the  defense,  and  the  charges  of  fraud  and 
other  facts  alleged  by  the  defendant  are 
found  by  the  learned  trial  Jndge  to  be  sub- 
stantially tme.  The  testimony  upon  the 
issues  ot  fact  was  very  conflicting,  but, 
after  conMdering  It  with  all  the  clrenm' 
stances,  we  are  unable  to  any  that  any  of 
tbe  flnainga  material  to  the  defense,  aad 
challenged  by  excBptioo,  are  without  sup- 
port, and  therefore  feM  oonelnded  by  tbt*m 
as  to  the  facts. 

There  are  one  or  two  questions  of  law, 
however,  that  sbonld  be  noticed.  Onetff 
the  false  representations  made  by  Yoran 
and  his  broker  to  the  defendant's  hus- 
band, as  appeared  from  tbedndlngs,  which 
was  relied  upon,  and  which  Influenced  her 
action  in  making  the  exchange,  and  giv- 
ing tbe  bond  and  mortgage  in  snlt.  and 
upon  which  the  finding  of  frand  ta  based, 
was  that  tbe  house  and  lot  tranaferred  to 
tbe  defendant  in  tbe  exchange  was  worth 
915,000;  that  Cain  bad  Just  purchased  it 
at  tbe  price  of  $12,000  from  tbe  executors 
of  tbe  deceased  owner,  who  were  com- 
pelled to  sell  at  a  price  below  the  real 
value;  and  that  such  was  the  considera- 
tion expressed  in  the  deed  to  blm  tram  the 
exenitors.  as  would  appear  from  tbe  rec- 
ord In  the  county  clerk*s  offlce.  It  is  fur- 
ther found  that  tbe  defendant's  bnsband, 
before  entering  Into  tbe  transaction,  did 
examine  tbe  deed  In  the  clerk's  office  un- 
der which  Cain  took  the  title,  and  that  it 
appeared  from  the  same  that  tbe  consid- 
eration was  $12,000,  and  that  the  defend- 
ant and  her  tanaband  believed  tbe  state- 
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ment:  tbat,  while  It  was  trae  tbnt  the 
conalaeratloD  Btated  la  the  deed  waa 
912,000,  It  WDfl  not  true  that  the  r^al  con- 
BlderatloD  paid  wan  that  Bum,  but,  on  the 
contrary,  the  tact  was  that,  about  34 
daya  before  the  transaetlon,  Yoran  bad 
porchased  the  property  for  97,000,  which 
waa  its  true  value,  and  had  taken  the 
deed  In  the  name  uf  Cain,  expressing  a 
ftctitloua  consideration,  and  for  tbe  pur- 
pose of  deceiving  investors,  and  that  the 
defendant  had  procured  the  consideration 
to  be  falsely  stated  In  the  deed.  This  flud- 
luff  raises  the  question  whether  a  false 
Btatement.  deliberately  made,  by  a  party 
aboat  to  sell  property,  to  the  party  about 
to  purchase  It,  with  respect  to  the  price 
whlcb  he  had  paid  for  It  to  a  former 
owner,  ia  a  snfHrlent  basis  upon  which  to 
predicate  a  flndlns  of  fraud  when  the 
statemeDt  la  relied  upon  by  the  party  to 
whom  made.  It  baa  been  held  that  a 
false  statement  by  a  vendor  to  a  ven- 
dee coocerninK  the  value  of  property 
about  to  be  sold  will  not  snstaln  an  ac* 
tloD  fur  fraud,  but  the  vendee  ia  such 
casus  uiust  rely  on  bis  own  Judgment. 
Ellis  V.  Andrews,  56  N.  T.  S3.  It  may  be 
that  the  rule  In  such  cases  wuold  be  differ- 
ent If  the  purchaser  was  prevented  by  any 
act  or  artifice  of  the  sePer  from  exercising 
his  Judgment  in  ascertaining  the  value. 
But  the  question  here  Is  not  one  arising 
out  of  a  representation  as  to  value.  The 
repredeotatlon  was  with  respect  to  a  fact 
which  might,  In  the  ordinary  course  of 
bnstneSB,  Influence  the  action  and  control 
the  judgment  of  the  porebaser.  namely, 
the  price  paid  tor  the  property  about  to 
be  sold  by  the  vendor  within  less  than  a 
month  prior  to  the  trausaction;  and  ho 
we  think  that  a  false  statement  with  re- 
spect to  the  price  paid,  under  such  clrcum- 
atnnces,  whlcb  la  Intended  to  Influence  the 
purehaser,  and  does  influence  blm,  constl- 
iDteB  a  Hofflclent  basis  tor  a  finding  of 
fraud.  It  was  so  held  In  Sandford  v. 
Handy,  23  Wend.  260,  where  a  new  trial 
was  granted  to  the  plaintiff  In  an  action 
of  this  character,  on  the  ground  that 
proof  of  such  representations  was  Im- 
properly excluded  at  the  trial.  Chief  Jus- 
tice Nelson,  delivering  the  opinion  of  the 
court,  (page  ji69,)  said:  "I  am  also  In- 
clined to  think  tbatany  misrepresentation 
as  to  the  actnal  cost  of  ttae  property  la  a 
material  fact,  and  naturally  calculated  to 
mislead  the  purchaser.  *  ■  *  Misrepre- 
sentation as  to  the  cost  of  an  article 
stands  somewhai  on  the  same  footing. 
It  la  a  material  fact,  which  not  only  tends 
to  enhance  the  value,  but  gives  to  it  a 
firmness  and  effect  beyond  the  force  of 
mere  opinion.  The  vendor  is  not  bound 
to  speak  on  the  subject,  but,  If  he  dues, 
I  think  he  should  speak  the  truth."  The 
same  principle  received  the  sanction  of  the 
court  lu  Van  Kpps  v.  Harrison,  5  Hill,  68, 
and  Is  apparently  recognized  In  Smith  v. 
Countryman,  SON.  Y.  6j5;  Hammond  v. 
Pennock,  61  N.  T.  191 ;  and  Goldenbergb 
V.  HoRman.  6I»  N.  T.  826. 

There  Is  anotlier  question  In  the  case,— 
am  to  bow  tar  tbese  statements  as  to  the 
cost  of  the  property  made  by  a  broker  em- 
ployed by  Yoran  can  bind  the  plaintiff  or 
Cain,  ber  assignor.  But  It  sufficiently  ap- 
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pears  that  Toran  used  Catn'e  name  In  the 
transactions  with  his  consent,  and  tbat 
he  also  employed  the  broker  to  sell  tlie 
property  or  negotiate  the  agreement  fur 
an  exchange.  All  persons  who  acted  for 
or  In  the  name  of  Cain  or  wltb  blscun- 
seut  In  bringing  about  tbe  transartlon 
must  now  be  deemed  to  be  bts  agents; 
and  as  he  accepted  tbefrultsof  tbelrefforta 
in  this  regard,  and  took  the  title  to  tbe 
hood  and  mortgage,  which  waa  a  part  uf 
the  result  of  their  negotiations,  and  trans- 
ferred tbem  to  tbe  plaintiff,  all  the  meth- 
ods employed  by  either  Yoran  or  his 
broker  to  procure  tbe  agreement  for  an 
exchange  and  tbe  mortgage  In  suit  are 
Imputable  to  tbe  person  In  whose  name 
tbey  acted,  and  who  voluntarily  received 
the  securities  thus  procured.  He  cuald 
not,  eveii  though  Innucent,  receive  a  mort- 
gage thoa  procured,  and  at  tbe  sumo  time 
disclaim  responsibility  for  the  trand  by 
means  of  which  tbe  defendant  was  In- 
duced to  deliver  It.  Krumm  v.  Beach,  96 
N.  T.  898.  The  findings  Imply  that  ttie 
broker  was  the  general  agent  of  Cain, 
and  as  such  bis  statements  bound  his 
principal,  and  those  findings  are  sus- 
tained by  tbe  evidence.  The  plaintiff  took 
no  other  or  different  title  to  the  bond  and 
mortgage  than  Cain  bad.  Tbe  record  dis- 
closes no  estoppel  or  other  principle  oT 
equity  which  can  protect  the  plaintiff 
against  any  defense  which  might  hare 
been  urged  If  the  securltlea  bad  remained 
in  the  hands  of  the  original  parties.  We 
have  examined  the  other  exceptions  In  the 
case,  and  as  they  do  not  present  anyqaes- 
tlon  requiring  dlacusalon,  or  any  error 
tbat  aftMtta  the  Judgment,  It  should  be 
affirmed,  wltb  costB.  All  concur. 


on  N.  T.  ttl) 

WBSTON  V.  cm  Off  TROT. 

(Court  of  Appeals  of  New  York.  Oct.  3, 1893.) 

AonoK  MR  FbxboKju.  iMjusns— Bnoiaos  w 
Dob  Garb. 

Plaintiff  ttil  on  a  ridge  of  Ice  formed 
on  a  sidewalk  by  the  discharge  of  water  fniia 
a  conductor  on  a  buildine.  Hdd,  iu  the  ab- 
sence  of  eTideace  by  plaintlfl  that  she  was  in 
the  exerdse  of  dne  care,  die  cannot  recovK. 

Appeal  from  supreme  coort,  general 
term,  third  department. 

Action  by  Mary  Weston  against  tbe 
city  of  Troy.  From  a  Judgment  of  the 
general  term  (20  N.  T.  Supp.  269,  mem.) 
affirming  a  judgment  of  the  special  term 
for  plaintiff,  defendant  appeals.  Beversed. 

William  J.  Bocne,for  appellant.  Charlea 
K.  Patterson  and  Frank  J,  Parmenter,for 
respondent. 

ANDREWS,  C.  J.  It  is  a  fundamental 
principle  In  the  law  of  this  state  that  In 
an  action  for  a  personal  injury,  based  on 
negligence  of  the  defendant,  the  absen(»  of 
negligence  on  the  part  of  the  plaintiff,  con- 
tributing to  tbe  Injury,  must  be  affirma- 
tively shown  by  the  plaintiff,  either  by  di- 
rect proof  or  by  circumstances,  and  tbat 
no  presumption  arises  from  the  hapiMning 
of  an  Injury  and  proof  of  negligence  on 
the  part  ol  the  defendant  that  tbe  plain- 
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tiff  was  tree  from  blame.  Reynolds  t, 
BaUroad  Co.,  58  N.  Y.  248.  The  plalDtltf 
waelnjored  by  falllne  on  a  sidewalk  Id 
Troy  in  March,  1885.  Her  le;;  was  broken, 
and  she  recovered  a  moderate  verdict. 
We  think  a  ease  ot  neglect  by  the  city 
was  made  out,  and  we  sbonld  affirm  the 
judgment  of  the  seneral  tenu»  which  soh- 
taiDed  the  recovery,  bnt  tor  the  reason 
that  It  would  make  a  precedent  lor  uver- 
tuminfc  the  rule  to  which  we  have  ad- 
verted. The  proof  shows  that  the  plain- 
tiff was  passinK  over  a  sidewalk  on  Madl- 
■on  street,  in  the  forenoon  of  a  clear,  cold 
day  in  March,  adjacent  to  the  saloon  of 
one  Foley,  and  Htepped  upon  a  ridge  of  Ice 
formed  by  the  illscharge  ol  water  from  a 
conductor  on  tbe  outside  ot  Foley's  build- 
ing, end  that  Hhe  (ell.austainlDg  the  Injury 
complained  of.  There  Is  no  ehred  ot  evi- 
dence as  to  the  exercise  by  the  plaiutltf  ot 
any  care  on  tbe  occaeion.  An  Inch  or 
two  of  light  snow,  which  had  lallen  the 
night  before,  covered  the  Ice,  thereby  ren- 
dering it  more  dangerous.  The  ridge, 
aecordlag  to  tbe  plaintiff's  witnesses,  was 
formed  by  tbe  water  overflowing  from  a 
gutter  leading  from  tbe  bouse  where  the 
water  was  discharged  across  the  sidewalk 
to  the  roadway,  and  then  congeaUng.  the 
ridge  being  several  Inches  high  and  two  or 
three  feet  wide.  The  evidence  on  Che  part 
ot  the  plaintiff  tends  to  sbuw  that  tbe 
ridge  ut  Ice  was  plainly  visible,  and  that 
it  Formed  a  dangerous  obstruction  to  the 
use  of  the  sidewalk  was  shown  by  the 
fact  that  two  otimr  persons  had  fallen 
there  on  the  same  day  the  plalntlft  fell, 
and  another  person  two  or  three  weeks 
twfore.  Whether  tbe  plaintiO  saw  the 
ridge  before  stepping  upon  It  does  not  ap- 
pear, nor  was  it  shown  whether  she  was 
walking  fast  or  slow,  or  what  attention 
she  was  paying,  if  any,  to  the  condition 
of  the  sidewalk.  It  she  discovered  the 
ridge,  she  was  not  required  to  leave  the 
sidewalk,  but  she  might,  without  being 
subjected  tu  the  charge  of  negligence, 
using  due  care,  have  kept  on  her  way. 
But  she  could  not  heedlessly  disregard  tbe 
precautions  whicb  the  obvious  situation 
suggested,  and  proceed  as  though  theslde- 
walk  was  free  and  unobstructed.  Tbe 
presumption  which  a  wayfarer  may  In- 
dulge that  the  streets  of  a  city  are  sale, 
and  which  excuses  him  from  maintaining 
a  vigilant  outlook  for  dangers  and  de- 
fects, has  no  application  where  the  dan- 
ger is  known  and  obvious.  If  tbe  plain- 
tiff did  not  discover  the  ridge,  and  passed 
along  relying  upon  tbe  walk  being  sate, 
or  supposing.  If  she  saw  the  ridge.  Chat  it 
was  made  by  compacted  anow,  and  not 
by  Ice.  these  and  other  circumstances 
might  have  been  shown  to  meet  the  bur- 
den the  law  places  upon  a  plaintiff  suing 
for  negligence  of  being  himself  free  (rum 
fault.  But  no  evidence  whatever  was 
given  by  the  plaintiff  to  meet  this  condi- 
tion. It  Is  said  by  eoqnsel  that  this  was 
a  mere  Inadvertence,  and  he  aska  ns.  In 
sabstanee,  to  hold  that  the  mere  happen- 
ing uf  Che  accident  by  stepping  upon  the 
ridge,  when  it  was  covered  with  a  light 
snow,  made  the  question  of  contributory 
negligence  one  for  the  jury.  We  cannot 
assent  tottaisvlew.  The Jadgment should 


therefore  be  reversed,  and  a  new  trial 
granted.  All  concur.  «nsppt  PECKHAM 
and  O'ERfEN,  JJ..  dissenting. 


(U9  N.  T.  ITS) 
GONDIOT  V.  COWDItET. 
(Court  of  Appeals  of  New  Yozk.  Oet.  3. 1883.) 
BaAL-KsTAn  Aqbnts— Kianr  to  Comnssioira. 
Defendant  agreed  to  pay  a  real-estate 
broker  a  commiBsiou  for  the  sale  of  certain 
land.  Plaintiff  procured  certain  peraoiu,  who 
agreed  to  par  the  price  asked  for  the  land,  and 
tue  deed  was  put  in  escrow.  It  was  part  of 
tbe  agreement  tliat  tbe  parchasera  should  ex- 
amine the  title  before  certain  acceptances  ^v- 
en  for  the  property  matured,  and,  if  It  was 
fonnd  there  was  not  title,  there  wan  to  be  no 
sale.  The  title,  on  examination,  proved  thor- 
onghly  faulty.  Held,  that  the  negotiations 
failed  because  the  buyers  exercised  their  re- 
served privilege  to  withdraw  from  their  prop- 
ositions on  a  specified  contingKicr  which  hap- 
pened, without  the  fault  of  d^endant,  and 

SlaintifF  was  not  entitled  to  a  commission.  19 
r.  Y.  Supp.  689,  reversed. 

Appeal  from  superior  court  of  New  York 
city,  general  term. 

Action  by  Jonathan  D.  Condlct  against 
Jane  H.  Cowdrey  to  recover  commissions 
tor  tbe  sale  ot  land.  From  a  judgment  of 
the  general  term  (19  N.  T.  Supp.  699) 
affirming  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

William  M.IvinB,tor  appellant.  Cannon 
&  Atwater,  (Henry  Q.  At  water,  of  ooan- 

sel,)  for  respondent. 

MAYNARD.  J.  The  defendant  was  the 
executrix  of  her  husband's  wUl  and  tbe 
devlseeof  his  real  estate.  Among  tbe  title 

papers  which  came  into  her  poasesslon 
were  conveyances  to  him  of  eight  different 
tracts  of  land  In  varloua  counties  In  tbe 
state  of  Kentucky,  aggregating  435,000 
acres,  and  what  purported  to  be  duly-cer- 
tifled  abstracts  of  title,  showing,  upon 
their  face,  a  complete  ebaln  from  Che  com- 
monwealth of  Virginia.  It  does  not  ap- 
pear that  the  defendant,  or  her  managing 
agent,  one  Samuel  R.  Dickson,  had  any 
knowledge  of  the  genuineness  of  these  a)>- 
strncts.  In  1887,  Dlcksun,  ncttniE  tor  tbe 
defendant,  employed  the  plaintiff,  a  real- 
estate  broker,  to  effect  &  sale  of  these 
lands  for  her.  and  on  May  lOtb  she  ad- 
dressed, signed,  and  dellvwed  to  the  plain- 
tiff tbe  following  written  memorandom  ot 
bla  employment:  "Sir:  I  hereby  agree  to 
pav  you  a  commission  of  ten  pvv  cent,  on 
the  price  I  may  accept  for  the  435,000  acres 
ot  land  in  eastern  Kentucky  belonKing  to 
me,  11  sold  through  yonr  agency.  I  here- 
by acknowledge  your  agency  in  bringing 
Jere  Baxter  and  his  assonlates  to  me, 
whereby  a  refusal  until  Sept.  10  next  was 
given  by  me."  On  the  same  day  a  writ- 
ten option  was  given  by  her  to  Baxter  tor 
tbe  purchase  of  these  lands  at  ten  cents 
per  acre  for  a  period  ot  four  months,  and 
It  was  expressly  stipulated  in  this  writing 
"that  be,  tbe  said  Baxter,  shall,  at  bis 
own  expense,  time,  and  labor,  have  tbe 
titles  to  Hiild  property  examined  into,  and 
tbe  condition  and  character  of  tbe  lands 
examined,  and  gather  all  information  he 
may  deem  necessary  for  bim  to  act  intelli- 
gently in  the  premlaea*  tbe  vendors,  not 
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being  able  to  glre  blm  eoch  InforroHtion." 
TblH  option  was  to  be  renewed  forOOdays, 
It  Baxter  desired  It.  Baxter  reHided  at 
NaabTflle,  Teun.,  and  endeavored  to  aaso- 
date  W.  A.  MlUlbea,  a  lawyer  ot  tbat  rlty, 
witb  blm  In  the  neffotlatlona.  MllUken 
TiaUed  tbe  landa,  and  made  some  exami- 
nation aa  to  tbetr  location  and  quality 
and  tbe  extent  to  wblrh  they  were  occu- 
pied by  sqaotters,  but  made  no  iovestlKa- 
tlon  of  the  title.  Baxter's  option  expired 
wlthoat  effectlnff  a  purcbaire,  and  MllUken 
tbencontinued  tbe  negotiations  In  his  own 
bebair.  Aa  the  defendant  required  pay- 
ment either  In  money  or  short-time  paper, 
It  seemed  necessary  tor  him  to  obtain  the 
assistance  ol  some  one  possessed  of  the 
reqalstte  means  to  meet  these  require- 
ments. In  April,  1888,  he  succeeded  In  In- 
ducing Frederick  Wolff,  a  banker  and 
broker  In  New  York,  to  consent  to  Join 
with  blm  in  tbe  purchase  of  tbe  property. 
Jt  was  Hnally  agreed  between  tham  and 
the  defendant's  axent  that  they  would 
pay  at  tbe  rate  of  10  cents  per  acre,  or 
$48,500,  for  theproperty.  asfollows :  92.000 
down,  and  three  acceptances  of  918,833.38 
each,  drawn  by  Milllken  on  Wolff  to  the 
order  of  defendant,  and  accepted  by  Wolff, 
payable  at  three,  tour,  and  six  months, 
respeetlrely ,  and  tbe defendun t  ahonld  slgo 
and  acknowledge  the  deeds  of  tbe  prop- 
erty, and  that  the  acceptuncea  and  the 
deeds  should  be  deposited  as  an  escrow 
with  tbe  Second  National  Bank  of  New 
York,  and  upon  the  payment  of  the  ac- 
ceptances tbe  deeds  were  to  be  delivered 
by  tbe  bank  to  Wolff  and  Mllliken.  On 
April  26,  1888,  the  $2,000  were  paid,  and 
the  acceptances  signed  and  the  deeds  exe- 
cuted, and  botb  deposited  with  the  bank, 
as  agreed,  and  a  written  receipt  signed  by 
the  defendant,  and  delivered  to  Mllliken 
and  Wolff,  showing  that  all  these  things 
had  been  dune.  At  the  same  time  there 
was  left  with  tbe  bank  a  written  memo- 
randnm  called  "Condltlona  of  Hypotheca- 
tion,** not  signed  by  any  one,  and.  an 
shown  by  tbe  evidence,  drawn  by  the  de- 
fendant's  agent  without  the  knowledge  or 
assent  of  tbe  purchasers,  revltlng  that 
there  was  placed  with  the  bank,  for  safe- 
keeping and  delivery,  f>ight  deeds  transfer- 
ring the  title  to  485,000  acres  of  land,  situ- 
ated In  the  state  of  Kentucky,  from  the 
defendant  to  Mllliken  and  Wolff;  also, 
three  obligations  for  tbe  payment  ot 
money,  describing  them,  which  three  obli- 
gations are  made  for  tbe  pnrchaec  of  said 
lands,  and  ntatlng  that,  if  the  obligations 
are  paid  at  maturity,  the  deeds  are  to  be 
delivered,  bat, In  case  of  any  default  la  tbe 
payment,  the  deede  are  to  be  delivered  to 
tbe  defendant,  and  tbat  all  moneys  paid 
shall  be  forfeited  In  liquidation  of  dam- 
ages sustained  by  virtue  of  the  nonpay- 
ment of  any  ot  the  obligations.  As  yet 
the  title  had  not  been  Investigated.  The 
defendant  was  not  willing  to  make  any 
other  conveyance  than  a  quitclaim  deed; 
tbe  Intending  purcbusera  were  not  willing 
to  complete  tbe  purchase  and  take  tbe 
prooerty  unless  the  title  was  found,  npon 
examination,  to  be  good;  and  the  proof 
ahows  tbat  it  was  also  a  part  of  the 
agreement  of  the  parties  that  Mllliken  and 
Wolff  should  examine  the  title  before  tbe 


acceptances  matured,  and.  It  It  was  found 
that  tbe  defendant  had  no  title,  then  there 
was  to  be  no  sale.  Betoretbe  first  accept- 
ance fell  due,  Mllliken  went  to  Kentucky, 
and  examined  the  title,  and  found  that  the 
abstracts  whlcb  the  defendant  bad  were 
false  In  every  material  respect;  tbat  the 
signatures  to  tbecertlScateswere  genuine, 
but  the  conveyances  aet  forth  In  the  ab- 
stracts did  not  exist,  and  had  never  exist- 
ed; and  that  there  was  a  complete  ctaaln 
of  title  to  the  lands  In  another  upon  the 

Rubllc  records.  Tbe  defendant  therrtore 
ad  no  lands,  and  not  even  a  colorable 
title  to  any  lands.  In  Kentucky,  whleh  she 
could  convey.  Milllken  and  WoUt  Imme- 
diately notlfled  the  defendant  and  tbe 
bank  of  the  discovery  of  the  nonexistence 
of  her  title,  and  of  tUeir  refusal  to  com- 
plete the  purchase,  and  they  demanded  nf 
the  defendant  the  repayment  of  the  $:2,000. 
and  of  tbe  bank  the  surrender  ot  the  ac- 
ceptances. They  also  brought  an  action 
agalnat  the  defendant  In  the  United  Statas 
circuit  court  for  the  recovery  of  the  money 
and  the  cancellation  of  the  acceptnucee. 
The  defendant  was  willing  to  refund  the 
$2,000,  but  Mllliken  and  Wolff  demanded 
damages  for  fraud  lu  the  transaction, 
which  the  defendant  reslated.  This  suit 
was  compromised  June  20,  l^,  by  the 
defendant  agreeing  to  repay  the  $2,000, 
and  to  pay  $9U0  In  uddltlon  for  the  ex- 
penses of  Mllliken  and  Wolff,  and  tbe  ac- 
ceptances were  to  be  surrendered  and  the 
deeds  returned .  It  appears  from  tbe  tes- 
timony ot  Milllken  why  the  Investigation 
of  the  title  was  left  to  the  last.  He  was 
acquainted  with  the  reputation  ot  the  ofB- 
rer  who  certified  to  the  abstracts,  and 
knew  him  to  be  a  prominent  lawyer  of 
Kentucky,  and  had  confidence  tbat  tbe 
abstracts  would,  upon  examination,  be 
found  to  be  correct.  Tbe  plaintiff  Insists 
that  there  was  u  sale  of  the  property  by 
the  defendant  to  Mllliken  and  Wolff,  and 
that  be  waa  entitled  to  bis  commissions 
under  tbe  agreement  of  May  10th,  and  he 
basrecovered  Judgment  fortbefnll amount 
and  Interest,  from  which  this  appeal  has 
been  taken. 

When  tbe  plaintiff  rested,  tbe  defendant 
moved  tora  nonsuit  upon  thegronnd  that 
this  transaction,  which  we  have  de- 
tailed, was  not  a  sale  whIrbMitltled  plain- 
tiff to  a  commission,  bnt  almply  an  op- 
tion, and  tbat  under  the  terms  of  that  op- 
tion theproperty  was  not  finally  taken; 
in  other  words,  that  the  transaction  was 
not  consummated,  and.  failing  in  the  con- 
summation, tbe  property  not  havlnfc  been 
sold,  nothing  was  earned  by  the  plaintiff. 
This  motion  was  denied,  and  also  a  like 
motion,  at  the  conclusion  ot  tbe  evidence, 
and  an  exception  taken.  This  case  has 
been  here  on  a  form«r  appeal,  (123  N.  Y. 
463.  25N.  E.  Rep.  MB,)  and  It  was  then 
held,  we  think,  tbat  npon  substantially 
the  same  proof  as  that  made  by  the  plain- 
tiff's witnesees  the  transaction  between 
the  defendant  and  Milllken  was  not  a  sale, 
but  a  mere  option  to  bny,  and  that  tbe 
plaintiff  failed  to  establish  his  canse  of  ac- 
tion, npon  that  trial  tbe  plaintiff  relied 
upon  the  receipt  and  the  memoranduni  of 
the  conditions  of  hypothecation  aa  con- 
stituting a,  written  contract  which  coold 
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tot  be  Tailed,  Bxplained,  or'inodiQ2d  by 
tarul.  Bat  a  elngle  wltnesft  wase^aai- 
Dod  by  th«  defenee.— the  axent  DickBuo,— 
vbo  testified  tliat  "they  were  nut  willing 
u  pay  for  tbeland  botll  tbey  bad  eearcbed 
be  title,  aad  to  give  tbem  tbat  uppur* 
aiiity  the  poatponement  of  tbe  ceBb  par- 
bane  was  deferred,  as  apeclfted  In  tbe 
totea,  upon  tbe  expreee  agreement  that 
be  deeds  and  the  notee  abould  be  placed 
n  escrow  till  aacb  tbne  as  ttaey  might  be 
Lble  to  be  satlxSed  aa  to  tbe  title,  and  If 
be  title  waH  satiefactory  they  would  pay 
be  paper  and  take  tbe  deeds.  Those  were 
he  terms  of  the  trafisactlon."  The  court 
ipon  tbat  trial  rejected  this  evidence,  and 
llrected  a  verdict  for  tbe  plalntlll,  npoo 
:be  KreoDd  that  all  prior  oral  nef^otia- 
:iouB  were  merged  In  tbe  written  cod- 
Tact,  which  must  control.  This  ruling 
vas  held  to  be  erroneous  by  this  court, 
iDd  Judge  FInvh.  commenting  upon  the 
:eetlmuny  of  Dickson  which  we  have 
luoted,  said:  "If  this  evidence  Is  true, 

hat  appears  npon  the  face  of  the  papers 
:o  have  been  an  agreement  of  sale  is  In 
reality  a  privilege  to  purchase  at  a  fixed 
3rlee.  and  to  refuse  to  purchase  upon  the 
orleiture  ol  adeflnltesum.or  what  seemed 
tu  be  an  agreement  of  sale,  is,  in  truth, 
I  mere  option  to  purchase.  If  this  evl- 
lence  is  true,  the  alleged  vendees  never 
>ODnd  themselves  to  take  tbe  land,  but 
preserved  their  freedom  to  refoae,  and  tbe 
iceeptanees  in  Mrs.  (^owdrey's  hands  were 
ID  much  waste  paper,  and  Incapable  ut 
being  enforced.  Her  sole  right  was  to 
retain  the  money  paid,  and  tbe  alleged 
vendees  were  never  bound  to  take  title 
or  pay  the  purchase  money.  In  otber 
words,  there  was  no  absolute  contract  of 
iala,  bnt  merely  an  option."  Tbe  wit- 
ness Dickson  was  sharply  contradicted  by 
the  plaintiff  npon  other  points,  and  this 
court  held  tbat,  so  long  as  the  case  restiid 
npon  bis  evidence.  It  should  be  submitted 
tu  the  Jury. 

Tbe  course  of  the  present  trial  was  wide- 
ly different.  The  plaintiff  produced  Mllll- 
ken  as  a  witness,  who  gave  a  detailed  his- 
tory of  tbe  negotlatloDB  between  blm  and 
tbe  defendant'tt  agent,  from  their  incep- 
tion to  the  time  when  they  were  finally 
broken  off  by  thtt  discovery  of  the  failure 
of  the  title.  He  was  corroborated  by 
Wolltand  by  Muntagne,  the  president  of 
the  bank,  both  of  whom  were  called  by 
the  Dlaintiff.  HIn  testimony  makes  it  en- 
tirely clear  tbat  ander  the  former  decision 
of  this  ennrt  there  was  never  u  sale,  but 
only  an  option  to  bny,  which  never 
ripened  Into  an  actual  purchase.  He 
states  tbat  be  refused  to  complete  tbe 
purchase  because,  upon  examination  of 
the  records  in  Kentucky,  he  found  that 
the  defmdanc  did  not  bave  the  title  which 
tbe  abstraets  purported  to  show;  that 
''we  never  cmsammated  tttesale;"  tbat 
tbe  acceptances  and  deeds  were  deposited 
in  the  bank  In  escrow,  there  to  remain 
until  the  acceptances  were  all  due  and 
paid,  when  the  deeds  were  tn  be  deliv- 
ered, and  meanwhile  they  were  tu  exam- 
ine into  tbe  condition,  cbarauter  of.  and 
title  to,  the  lands,  and.  if  the  title  was  not 
found  to  be  aa  Mt  out  in  the  abstracts. 


COWDBET.  78? 

tbe  contract  erf  purchase  was  not  to  be 
carrled.out;  that  tbe  contract  was  not  to 
become  absolute  unless  the  title  proved 
upon  examination  tu  be  as  represented; 
that  they  were  negotiating  for  tbe  pur- 
chase of  tbe  title  as  stated  in  the  ab- 
stracts, and.  If  it  turned  out  that  there 
WHS  no  such  title,  there  was  no  purchase. 
The  plaintiff's  witness  Wolff  testified:  "It 
was  an  agreement  in  this  way:  Mr.  &ill- 
Uken  to  examine  the  abstract  of  title  In 
the  different  counties  of  Kentucky,  and  to 
verify  it,  and  on  his  verlQcation  I  had  to 
pay  tbe  balance  of  the  notes,"  and  the 
sale  was  conditional  npon  that.  Again, 
he  says:  "Tbe  sale  was  made  In  this 
way:  Tbey  furnished  me  with  the  ab- 
stract of  title,  and  stated  that  these  deeds 
as  stated  In  the  abstract  were  recorded 
in  the  dirterent  counties.  I  was  williiig 
to  take  tbe  title,  a  quitclaim  deed  from 
Mrs.  Cowdrey.  provided  that  these  deeds 
were  in  accordance  with  the  abstract  of 
title.  I  had  an  agreement  with  Mllliken 
about  this,  baaed  upon  this  agreement 
with  Mrs.  Cowdrey.**  In  bis  agreement 
with  Mllliken  It  is  recited  tbat  th»  latter 
"has  an  option  fur  the  purchase  of  several 
tracts  of  land  In  eastern  Kentucky  "  from 
the  defendant.  The  witness  Montague 
testified  that  he  never  delivered  the  deeds 
to  Mllliken.  "Tbey  were  returned  by  or- 
der of  all  parties  to  Mrs.  Cowdrey,  or 
rather  to  Mr.  Dickson  for  Mrs.  Cowdrey, 
and  so  tbe  transaction  was  off.  The 
escrow  was  surrendered,  and  tbe  trans- 
action was  off."  It  is  therelore  apparent 
that  npon  this  trial  tbe  defendant  was 
not  required  to  rest  her  defence  upon  the 
evidence  ol  tbe  contradicted  witness  Dick- 
son. By  tbe  contract  between  the  plain- 
tiff and  defendant  be  waa  not  entitled  to 
commlsslona  unless  there  was  an  actual 
sale  of  tbe  property  effected  through  his 
agency.  It  must  appear  tv  have  been  a 
binding  and  enforceable  agreement  for  the 
sale  and  conveyance  of  the  land ;  and  It  is 
not  sufficient  to  show  a  provisional  ar- 
rangement which  has  failed  because  of  the 
nonfnlflllment  of  a  condition  not  depend- 
ent niron  the  action  of  tbe  vendor.  This 
Is  not  a  case  wbero  the  owner  refused  to 
coDSummate  tbe  sale  after  the  broker  bad 
found  a  purchaser  upon  tbe  terms  orig- 
inally proposed,  or  where  the  vendor  bas 
been  unable  to  give  the  stipulated  title 
on  account  of  some  defect  In  It,  either 
known  at  tbe  time  the  contract  was  exe- 
cuted, or  Bubsefiuent^  discovered.  Dn- 
clos  V.  Cunningham,  102  N.  T.  678,  6  N.  E. 
nep.  790;  SlbbHld  v.  Iron  Co..  83  N.  T.  378; 
Knnpp  V.  Wallace.  41  N.  7.  477;  Barnard 
v.  Monnot.  1  Abb.  Dec.  110.  Tliere  was 
no  failure  on  the  part  of  the  defendant  to 
abide  by  her  offer  or  agreement  to  sell. 
The  negotiations  fulled  because  the  buy- 
ers availed  themselves  ot  the  privilege, 
which  tbey  had  reserved,  to  recede  from 
the  propositions  to  purchase,  npon  a  spec- 
ified eontingenuy,  which  happened,  and 
it  WAR  not  the  fault  of  the  defendant  that 
the  bargain  was  nnver  closed.  The  Judg- 
ment and  order  must  be  reversed,  and  a 
new  trial  granted;  coats  to  abide  the 
event.  All  concur,  except  EARL,  J.,  not 
voting.  J  udgment  accordingly. 
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(1»  N.  T.  284) 

FARMERS'  LOAN  A  TRUST  CO.  t.  WIL- 
SON. 

(Ooort  of  Appeali  of  New  York.   Oct  3, 1893.) 
AOENOT— Teruiitation— Dbath  or  Fbiscofal. 
On  the  death  of  a  princiiMl  for  whom 
an  agent  has  executed  a  lease,  and  collected 
rents  from  the  lessee,  the  agency  ceases,  and 

Eayments  made  thereafter  to  the  agent,  before 
nowledge  of  the  death  of  the  principal,  are  uo 
defense  to  an  action  for  the  rent  by  the  heirs 
of  the  deceased  lessor,  the  agent  having  failed 
to  pay  over  the  money  collected;  the  fact  that 
the  agesit  was  entitled  to  commisdons  on  rents 
collected  not  creating  an  Agency  oonpled  with 
an  Interest,  and  therefore  within  the  excei>- 
ttons  to  the  rule;  19  N.  Z.  Simp.  142,  af- 
firmed. 

Appeal  from  enpreme  court,  general 
term,  second  department. 

Action  by  tbe  Farinera'  Loan  &  Trast 
Company,  bh  guardiaa  of  the  minor  beira 
of  William  Maden,  deceased.  From  a  ]tidK- 
ment  of  tbe  general  term  (19  N.  Y.  8npp. 
142)  afftrming  a  Jadgnient  ot  tbe  epecfal 
term  In  favor  ot  plaiDtitI,  delendant  ap- 
peals. Affirmed. 

Hlmcb  ft  Baequln,  (Hugo  HIrech,  of  conn- 
Bel.)  for  appellant.  Turner,  McGlnre  & 
Rulaton,  tor  respondent. 

O'BRIEN,  J.  Tbe  plaintltf,  as  general 
goardlun  of  Infants,  heire,  and  deTtsees  of 
one  William  Madeo,  has  recovered  Judg- 
ment against  the  defendant  for  rent 
claimed  to  be  dae  under  a  lease  ot  certain 
real  estate,  executed  in  tbe  lifetime  of  the 
teatotnr.  Maden  died  in  Colia  on  tbe  6tb 
ot  Augnat,  ISHi,  having  by  will  devised 
tbe  real  estate  In  Brooklyn,  tbe  rent  of 
which  was  claimed  in  tble  action,  to  bla 
Infant  children,  who  are  represented  by 
the  plaintiff.  He  had  been  for  many  years 
before  his  deaths  resident  of  Cnba,  and 
the  owner  of  the  real  estate  In  queetlon. 
The  will  was  duly  proved  and  eijtabllflhed 
andertbe  laws  ol  that  country  on  tbe  27th 
of  Auenst,  1884,  and  snch  proceedings  were 
afterwards  had  here  that  it  was  admitted 
to  record  In  tbe  office  of  (he  surrogate 
of  New  Tork  on  the  10th  of  Jane,  1885,  and 
the  plain  tin  was  appointed  guardian  De- 
cember 19. 1888.  Tbe  real  estate  had  been 
for  many  years  managed  and  rented  by  an 
agent  of  tbe  owner,  who  acted  onder  a 
verbal  autbortty.  The  Judgment  was  for 
rent  accrnlng  under  the  lease  sobseqnent 
to  the  death  of  the  owner  from  the  month 
of  September,  18)14,  to  and  Including  the 
month  ot  May,  1885.  It  Is  undisputed  that 
the  defendant  paU  all  the  rent  claimed  to 
tbe  agent  subsequent  to  the  death  ot  his 
principal,  but,  as  It  does  not  appear  that 
the  agent  ever  accounted  for  the  same,  the 
sole  question  presented  by  thli  appeal  is 
whether  the  defendant  Is  protected  by 
sucb  payment  In  this  action.  On  tbe  8th 
of  April,  18S4.  the  testator,  by  bis  ageut, 
and  tbe  delendant,  executed  the  lease, 
which  appears  to  be  under  seal,  acknowU 
edged,  and  recorded.  By  this  Instrument, 
Maden.  wbo  is  described  as  "of  Curtenaa, 
Island  ut  Cuba,"  demised  to  the  defendant 
for  the  term  of  five  years  from  May  let 
thereafter  thebaildings  In  respect  to  which 
the  rent  la  claimed  to  have  arcrued,  at  the 
yearly  rent  ol  (S,5U0,  payable  monthly  In 


advance.  The  lease  contains  a  provision 
for  renewal  for  five  years,  at  #4,000  per 
year,  payable  In  like  manner.  Tbe  defend- 
ant,  on  his  part,  covenanted  to  pay  the 
rent  as  stipulated,  and  to  surrender  tbe 
premises  at  the  expiration  of  the  term. 
The  defendant  bad,  during  the  four  yearn 
prior  to  tbe  execution  of  this  lease,  occu- 
pied the  premises  as  tenant  under  agree- 
ment with  the  agent,  and  bad  paid  tbe 
rent  tohtm,and  Itappearsthat  the  defend- 
ant never  had  any  personal  dealing  wltb 
the  owner,  though  he  knew  he  was  In  fact 
tbe  landlord,  and  where  he  resided.  At 
the  time  that  tbe  defendant  paid  the  rent 
In  queation  to  the  agent,  neither  ot  them 
bad  any  knowledge  or  information  In  re- 
gard to  the  death  of  tbe  owner. 

The  rule  is  well  settled  by  authority  that 
tbe  power  ot  an  agent  to  collect  and  re- 
ceive payment  of  rents  fulling  due  to  bis 
principal,  when  such  power  is  not  coupled 
with  an  interest,  terminates  and  ceaaea 
upon  tbe  death  uf  the  principal,  and  that 
payment  made  thereafter  to  the  agent 
does  not  bind  the  estate  of  the  principal, 
though  the  payment  be  made  In  ignorance 
of  the  prlndpara  death.  Weber  v.  Bridg- 
man,  118  N.  Y.  600,  21  N.  £.  Kep.  985.  Tbe 
rule  seems  to  have  originated  in  the  pre- 
sumption that  those  who  deal  wltb  an 
agent  knowingly  assome  the  risk  that  bis 
authority  may  be  terminated  by  death 
without  notice  to  them.  The  case  of  an 
agency  conpled  with  an  interest  la  made 
an  exception  to  tbe  rule,  tirapel  v.  Uodgee, 
112  N.  Y  4i».  20  N.  E.  Rep.  642;  Hunt  v. 
Ronsmanier,  8  Wheat.  204.  It  Is  urged 
thnt  the  exception  applies  to  this  case,  for 
the  reason  that  the  aeent  wai  entitled  to 
commissions  upon  the  rents  collected,  and 
to  be  allowed  his  dlabarsementa  for  re* 
pairs,  insurance,  and  taxes.  The  trial 
court  refused  to  0nd  that  he  bad  such  ao 
Interest  as  wonld  prevent  the  revocation 
of  the  power  npon  tbe  death  of  the  prin- 
cipal. There  was  no  proof  to  show  that 
the  agent,  at  the  time  of  the  death,  had 
any  claim  on  account  ot  repairs,  insurance, 
or  taxes,  and  therefore  It  la  needless  to  la- 
qalre  how  far.  If  at  all.  these  elements,  tt 
shown  to  exist,  would  chanse  the  caae. 
It  may  be  assumed  that  tbe  agent  was  en- 
titled to  compensation  for  bis  services,  in 
the  form  of  comralestons,  opon  the  money 
collected,  while  the  agency  was  in  force. 
But  this  would  not  give  him  euch  an  In- 
terest as  would  eontlnne  his  power  alter 
bis  principal's  death.  Agents  are  qalte 
frequently  paid  by  commlsslona  upon  sales 
of  property,  or  upon  moneys  collected, 
and  to  hold  that  this  constitutes  snch  an 
Interest  as  would  Have  Ihe  power  from 
revocation  by  the  death  of  the  principal 
would  be,  in  effect,  to  abrogate  tbe  rule  in 
mostcdses.  The  interest  wtiich  can  pro- 
tect a  power  after  the  death  ot  the  person 
by  whom  it  was  created  must  be  an  Inter- 
est In  the  thing  Itself.  The  powermnst  be 
ingrafted  npun  some  estate  or  Interest  In 
the  tliluft  to  which  it  relates.  Hnnt  v. 
Bonemnnier,  supra.  Here  the  agent  had 
no  estate  or  Interest  in  the  property,  nor 
in  the  rents  aa  such.  The  most  that  can 
be  said  Is  that  he  was  entitled  to  commis- 
sions npon  what  was  to  be  produced  by 
the  exercise  ot  the  power,  and  hence  St 
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cannot  be  lald  that  the  power  and  the  In- 
terest arennltea  In  theaame  peraon  at  tbe 
tlaie  of  tbelr  creation.  It  cannot,  we 
tbiok,  be  claimed  for  a  moment  tbnt  the 

{)rlnt:lpal,1n  thecreatlonuf  the  power.con- 
erred  upon  the  agent  any  interest  In  tbe 
snbjeet  tu  which  it  was  Intended  to  relate. 
At  no  time  eonld  the  agent  act  except  In 
the  name  of  big  principal,  and  a  power 
tbas  limited  must  neceMsarlly  cease  with 
the  d«ath  of  the  person  In  whose  name  U 
Is  to  be  exercised.  Tbe  learned  counsel  for 
tbe  defendant,  In  an  Interesting  und  in- 
Kenloas  arKument,  bas  attempted  to  take 
this  case  out  of  tbe  operation  of  theKon- 
eral  rule;  bat«  while  much  Impressed  with 
the  equity  of  his  position,  we  have  not 
been  able  to  make  any  satisfactory  dis- 
tinction between  tbe  facts  as  they  appear 
iu  the  record  and  those  that  appeared  In 
tbe  caHCB  to  which  reference  has  been 
made.  Tbe  result  which  we  feel  con- 
strained tu  rench  will  Illustrate  bow  a 
rule  or  principle  of  law  will  operate  harsh* 
ly,  and  produce  what  might  seem  to  be 
Injustice  In  a  particular  case.  Tbls  con- 
clnaion  must,  bowever,  be  modified  when 
we  consider  that  either  tbe  defendant  or 
tbe  Infant  children  of  the  deceased  must 
bear  the  loss  which  has  occurred  by  the 
defnolt  of  the  agent.  Thedefendant  could 
have  foreseen  what  has  happened,  and 
protected  bimself  affalnst  loss  by  intiistlng 
upon  payment  to  tbo  owners  alone,  or  by 
proper  stlpnlatlons  In  the  lease.  There 
can  be  no  doabt  that  a  party  may,  by  his 
contract,  estop  his  personal  representa- 
tives or  his  estate  from  recovering  money 
paid  to  bis  agent  In  good  faith,  after  bis 
death,  tinder  snch circumstances  as  appear 
In  this  ease;  bnt  we  see  no  reasonable 
way  that  tbn  children  of  the  owner,  who 
are  tbe  real  plalntiffa  in  this  case,  could 
hare  avoided  tbe  result.  Tbe  presump- 
tion that  every  man  knows  the  law  Im- 
plies tbat  they  will  act  with  reasonable 
caution  and  vigllanee  In  their  bneiaess 
affairs,  and  tbat  )n  entering  upon  con- 
tracts nr  carrying  them  out  tbey  will  be- 
come Informed  by  competent  advice  ol  the 
risks  and  dangers  tbat  beset  them.  When 
a  man  knowingly  deals  with  the  agent  of 
a  principal  who  resides  In  a  foreign  coun- 
try, ft  must  be  assumed  tbat  he  will  guard 
against  the  perils  tbat  tbe  transaction 
necessarily  involves;  and  while  courts  are 
disposed  to  exercise  all  their  power  to  re- 
liere  parties  who  bare  acted  In  good  faltb 
from  the  result  ot  their  n^teet  to  provide. 
In  tbe  first  Instance,  against  accidents 
which  might  have  been  foreseen,  there 
seems  to  be  no  way  open  for  snch  a  ntsnlt 
In  this  case,  without  disregarding  or  re< 
fining  away  an  Important  rule  of  law. 
This  would  practically  be  Judicial  legisla- 
tion. We  fenl  bound  to  follow  the  cur- 
rent of  authority,  and  to  leave  the  work 
of  reforming  the  law  on  this  question,  If 
reform  be  necessary  or  desirable,  to  the 
legislature. 

There  would  seem  to  be  an  Incongruity 
in  the  law  of  agency  with  respect  to  the 
eBbctof  a  revocation  of  tbe  agent's  powms 
by  tbe  act  of  the  principal  himself,  and  a 
revocation  produced  by  his  death.  In  the 
former  ease,  tbe  revocation  does  not  affect 
third  parties,  dealing  with  tiie  agent  in 
v.34N.E.no.21~M 


good  faith,  without  notSee,  (Olaflln  v. 
Lenhelm.ftfCN.Y.SOl;  Williams  t. Birbeck, 
Hon.  Ch.  85fl;  Blake  v.  Garwood.  42  N.  J. 
Eq.  276.  10  Atl.  Rep.  874;  Whart.  Ag.  S9 
99-104;  Story,  Ag.  §470;)  while  In  the  lat- 
ter, as  we  have  seen,  tbe  revocation  oper- 
atetB  upon  all  parties,  without  notice,  un- 
less the  power  Is  coupled  with  an  Interest, 
In  which  case  the  agent  may  execute  It  In 
bis  own  name,  notwithstanding  tbe  death 
of  the  principal.  Tbe  civil  law  protected 
third  parties  who  dealt  in  good  faith  witb 
tbe  agent  without  notice  In  all  cases, 
whether  the  power  was  revoked  by  the 
act  ot  tbe  principal  or  bis  death;  but.  as 
Chaneellor  Kent  has  observed,  this  equi- 
table principle  does  not  prevail  In  the  Eng- 
lish law.  (2  Kent,  Comm.  [18tli  Ed.] 
from  which  the  rule  tbat  obtain?  in  this 
state  was  derived,  though  In  other  Juris- 
dictions, and  perhapB  Id  England,  the 
hanibness  of  tbe  common  law  has  been 
modified  by  statute,  <  Weber  v.  Bridgman, 
113  N.  Y.  602,  21  N.  E.  Rep.  086.)  The  com- 
mon-lawrnle  bas  become  too  firmly estah- 
llshed  In  this  state  to  be  disturbed  byjudl- 
clal  action,  though  a  change  by  tbe  law- 
making power  would  be  In  harmony  with 
more  enlightened  vieivB,  and  would  pro- 
mote tbe  interests  of  justice.  The  Judg- 
ment must  therefore  be  afflmied,  witb 
coats.  All  concnr. 


(139  N.  Y.  »1) 

PBOPLB  T.  SHSHiDON  et  al. 
(Oonrt  of  Appeals  of  Kew  York.  Oct  3, 1898.> 

COKBPnUCT— COHBINATIOK  TO  FlI  FBIOM  OF 

COAJU 

An  assodation  formed  by  the  retail  coal 
dealers  of  a  city,  whose  chief  purpose  is  to  fix 
minimum  prices  to  be  charged  la  the  city  and 
nrigfaborhood,  aad  whose  conditions  are  calcu- 
lated to  prevent  a  dealer  not  a  member  frwn 
bvj'mg  coal  of  the  wholesalers.  Is  a  conspiracy 
to  commit  acts  Injurioos  to  trade,  though  tbe 
fixing  of  prices  be  the  oolr  overt  act.  and  the 
prices,  as  fixed*  be  rsaswable.  21  N.  Y.  Bnpp. 
8^,  affirmed. 

Appeal  from  supreme  cnnrt,  general 
term,  fifth  department. 

Carson  J.  Sheldon,  Charles  J.  Ferrln^ 
Sheldon  N.  Cook,  and  Edward  S.  Brown, 
convicted  of  coueplracy  to  commit  acts 
Injurloas  to  trade,  appeal  from  the  judg- 
ment of  the  general  term  (21  N.  Y.  8npp. 
Sd9)  affirming  the  special  term's  Judgment 
ot  couvlctloQ,  and  order  denying  a  new 
trial.  Affirmed. 

Tbe  facts  appear  In  tbe  following  state- 
ment by  ANDBEWB,  C.  J.: 

Appeal  from  tbe  affirmance  by  tbe  gen- 
eral torm,  fifth  department,  of  Judgment 
of  conviction  In  tbe  Niagara  county  ses- 
sions on  Indletmeut  for  ronspiriicy.  Tbe 
Indictment  set  forth  an  agreement  be- 
tween the  defendants  and  others, compris- 
ing all  tbe  retail  coal  dealers  in  the  city  ot 
liOCkport,  except  one,  entered  Into  in 
March,  1802,  to  organise  the  Lockport 
Coal  Exchange,  which  agreement  was  rm 
follows: 

"Constitution  and  By-Laws. 

"Name.  The  name  of  tbls  exchangeshall 
be  the  Lockport  Coal  Exchauge. 

"Ubjeets.  The  objects  ol  this  exchange 
shall  be  to  lo«t«r  trade  and  eommerre  in 


Digitized  by  Google 


786  NOBTHBASTIlBir 

ooa],  wood.aBtl  all  the  prod  acts  apper- 
tainlDg  tu  the  same ;  to  protect  and  secure 
freedom  (rum  unjust  and  unlawful  exac- 
tions; to  diffuse  accurate  and  reliable  lu- 
(ormatlon  as  to  the  retail  cual  trade,  and 
of  the  reBpoDBtt>11Ity  and  st»DdInfc  o(  cud- 
turners,  and  other  matters,  among  Its 
members,  for  their  mutnal  protection  and 
benefit;  to  settle  difterences  between  its 
members;  to  produce  nnlfurmlty  and  cer- 
talnty  Jn  the  cuatoma  and  usages  of  sucb 
trade:  to  promote  a  more  enlansed  and 
friendly  Intercourse  between  merchants 
and  dealers  In  coal  and  wood;  and  to 
pruTlde,  establlsb,  and  maintain  such 
rules  and  regnlutiuns  as  may  be  proper 
and  necessary  fur  the  mutual  co-upera- 
tlon,  Interest,  and  protection  of  the  retail 
dealers  In  coal  and  wood  in  tbeclty  of  Lock- 
port,  and  In  fnrtbertnK  the  coal  trade  In- 
terests generally.  It  shall  be  thedatyof 
all  members  to  strictly  obey  all  the  pro- 
vlalons  of  tfae  constitution,  by-laws,  and 
resulutlona  of  the  ezcbanKe,and  permit  to 
the  secretary  the  free  exercltie  of  the  duties 
imposed  upon  hlni  in  enforcing  tbem. 

"Officers.  The  officers  of  the  exchange 
shall  be  a  president  and  a  vice  president, 
who  shall  be  elected  by  the  ezetaange,  and 
who  shall  be  members  of  the  exchange, 
and  also  a  secretary  and  treasnrer,  elect- 
ed by  the  exchange.  The  officers  shall 
hold  office  for  the  term  of  one  year,  and 
until  their  auccessors  are  elected  and  shall 
have  duly  qualified ;  and  any  officer  may 
be  removed  from  office  by  tbe  flvenBlxths 
vote  of  all  the  members  of  tbe  exchange, 
at  any  regular  or  special  meeting  thereof. 

"Committees.  There  shall  be  such  com- 
mittees as  the  president  or  the  bitard  of 
trnstees  may  from  time  to  time  designate. 

"Prenlilent  and  Vice  President.  The 
president  shall  preside  at  all  meetings  of 
the  exchange,  or,  in  bis  absence,  the  vice 
president.  In  the  absence  of  tbe  president 
and  vice  president,  a  presiding  ufflcer  shall 
be  chosen  from  the  members  of  the  ex- 
change, Tbe  president  shall  be,  ex  officio, 
a  member  of  all  committees. 

"Secretary.  The  secretary  efaall  not  be 
a  member  of  tbe  exchange,  nor  in  any 
majiner  personally  Interested  In  the  cool 
trade.  He  shall  be  elected  by  at  least  a 
flve-nixths  vote  of  all  the  members  of  the 
exchange  at  a  regular  or  special  meeting, 
due  notice  of  said  intended  Section  hav- 
ing been  sent  by  mail  to  each  member,  at 
his  r^ular  business  addrees,  at  least  five 
days  previous  to  the  meeting.  Tbe  secre- 
tary shall  keep  a  record  of  the  meetings 
of  the  exchange,  a  register  of  Its  members, 
officers,  and  committees,  and  condact  all 
correspondence  of  the  exchange,  and  per- 
form such  other  duties  In  cunnectiun  with 
his  office  as  may  be  imposed  upon  him  by 
the  exchange.  He  shall  Instantly  inveett- 
gate  all  charges  preferred  against  the 
members  of  tbe  exchaDse.  on  all  well- 
founded  suspicious,  without  fear  or  favor, 
and  conduct  the  Investigation,  both  to 
obtain  proof,  and  when  presented  before 
the  excliange,  and  shall  render  his  decl- 
Hlon  in  each  case  to  the  ezcbange  within 
ten  days  from  tbe  date  on  which  charges 
are  made,  unless  further  time  is  given 
him  by  the  exchange.  He  shall  be  permit- 
ted to  see  any  portloo  of  tbe  books  of  any 
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member,  when  in  paranlt  of  evidence  of 
trrongdoing,  and  may  demand  an  affi- 
davit, when  he  thinks  necessary,  to  refute 
or  sostain  a  speclflc  charge.  He  shall  also 
collect  material  for*  and  compile,  a  list 
of  pentooB  who  are  poor  pay,  Tor  tbe  mu- 
tual protection  and  benefltnl  the  members 
of  the  exchange.  He  Bhall  also  be  the 
keeper  of  the  seal  of  the  exchange,  and  re- 
ceive such  salary  as  may  be  determined 
upon  by  tbe  exchange.  Before  the  secre- 
tary shall  enter  upon  the  duties  of  bis 
office,  he  shall  make  oath  that  he  will  hon- 
estly and  fearlessly  perform  the  da  ties  pre* 
scribed  by  the  constitution  and  by-laws, 
and  tbaG  be  will  keep,  in  honor  and  se- 
crecy, any  and  all  Information  by  blm  ac- 
quired, regarding  the  business  of  the  vari- 
ous members,  as  be  from  time  to  time 
may  Investigate  them,  except  any  facta 
connected  with  any  violation  of  tfae  laws 
of  the  exchange  which  the  exchange  or 
any  memtwr  Is  entitled  to  know.  If  prac- 
ticable, the  secretary  shall  be  a  notary 
public.  The  secretary  shall  not  disclose 
to  any  member  of  the  exchange  any  in- 
formation •  r^anling  any  Inveatlgatlou, 
while  he  is  making  tbe  same. 

"Treasurer.  The  treasnrer,  who  shall 
also  be  tbe  secretary,  shall  have  charge  of 
the  funds  of  the  exchange,  disburse  the 
same  on  the  order  of  tbe  board  of  trus- 
tees, countersigned  by  the  president,  and 
shall  report  at  all  regular  meetings,  and 
bla  acconnts  shall  be  open  for  proper  in- 
spection at  all  proper  times.  He  shall 
inve  bonds  for  the  proper  protection  of 
tbe  exchange. 

"Menibemhip.  Tbe  exchange  shall  be 
composed  of  active  and  aasoriate  mem- 
bers.  Active  memtKm  shall  comprise  auy 
retail  coal  dealer,  firm,  or  company  who 
hae  a  yard  or  dock,  and  the  nsual  appli- 
ances for  doing  a  coal  business, in  the  city 
of  iJockpurt.  AflBoclate  members  shall 
comprise  anylndlvldual,  company, or  firm 
that  sellscoal  In  thevillageH  around  Lock- 
port,and  who  approves  the  objects of,and 
agrees  to  co  operate  with,  the  exchange. 
Associate  members  shall  pay  an  annual 
fee  of  five  dollars,  and  shall  have  all  the 
prlvllegefl  of  active  members,  except  tbe 
right  of  voting. 

"Discipline.  If  a  niemberlscharged  with 
violating  any  provieion  of  tbeae  by-laws, 
or  any  rule  ur  resolution  of  the  exchange, 
or  of  being  guilty  of  conduct  unhecominK 
a  member,  or  prejudicial  to  its  Interests, 
or  of  giving  short  weight  or  overweight, 
he  shall  be  summoned  before  the  secretary 
to  answer  tbe  charge.  If,  upon  tbe  eharge 
and  defense  being  beard  by  the  serretary, 
he  shall  decide  to  sustain  the  charge, 
the  member  shall  be  declared  'In  default;' 
and  the  member  shall  be  considered  to  be 
*ln  default'  until  flre-sixths  of  all  tlie 
members,  at  a  regular  or  Hpecial  meeting, 
shall  vote  to  reinstate  htm  as  a  member  of 
the  exchange.  In  good  standing.  A  meni- 
berwhu  tthall  be  declared'ln  default 'ataall 
absolutely  and  Irrevocably  forfeit  all 
rights  to  all  money,  property,  or  other 
value  held  by  the  exchange,  as  Us  own 
or  In  trust,  and  nhall  also  forfeit  all  rIglitJi 
of  ineniberehlp  In  the  exchange,  noless  ho 
be  reinstated  In  good  standing;  and  no 
member  shall  be  bo  rrinatated  except  bj  a 
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lT»4lTtbB  vote  ot  Ul  memben  tif  the  ex^ 
ibange  at  a  re^lar  or  special  meetlDg  as- 
lembled  after  proper  notice,  and  only  after 
lepoaltlnK  wltb  tbe  treaenrer  9100  as  tee 
or  renewalol  memberahip.  When  a  mem- 
>er  ahall  be  acrneed  by  the  aeeretary.  In 
inj  open  meeting  of  tbe  exchunKe,  ol  bav- 
□ar  violated  an;  provision  of  tbta  constl- 
nxtlon  and  by-laws,  or  ot  any  reBolntlon, 
ind  evidence  Is  lacklnsr  to  absolutely  re- 
nte or  snstain  tbe  cbarRe,  It  sball  be  ob- 
Ifcatory  npon  sueb  member  to  make 
prnperaffldariC  that  he  bas  In  no  instance 
told  or  delivered  coal  for  which  he  has  not 
retrelved  the  fall  price  at  which  tbe  ma- 
ority  of  tbe  other  members  were  aelUnK 
:oal  ol  the  same  aiie  at  tbe  same  tfme.and 
that  be  has  not,  directly  or  indirectly, 
{Iven  any  rebate,  commissloQ,  or  other 
concession  equivalent  to  casb,  thereny 
actually  reducing  the  eatahlished  market 
[>rlce  made  by  tbe  Lockport  Coal  Ex- 
change, and  that  not  less  than  two  tboo- 
sand  and  not  more  than  two  tbonaand 
ponnds  have,  in  bis  knowledxe,  been  sold 
by  himself,  bis  partner,  or  his  employes, 
or  delivered  as  a  ton.  ReeiKiiatlons  shall 
be  made  In  writing  to  the  president  or  sec- 
retary, and  be  referred  to  tbe  board  of 
trostees  for  their  action ;  but  no  resigna- 
tion will  be  accepted  until  all  dues,  fines, 
ehai^ea.  and  penalties  agoiuet  aucb  mem- 
ber shall  have  been  paid  and  settled. 
When  the  exchange,  or  secretary  thereof, 
shall  declare  a  member  'in  default,*  tbe 
secretary  shall  notify  every  member  of  tbe 
exchaOKe  by  mail,  and  such  notice  shall  be 
authoritative.  When  a  member  defles  tbe 
exchauKe  by  persistent  wrongdoing,  and 
is  declared  'in  default'  and  persistent,  tbe 
secretary  shall  notify  tbe  shippers  of  coal 
to  the  liockport  market  that  tbe  said 
member  is  'in  default'  and  persistent,  and 
for  this  reason  Is  not  entitled  to  the  priv- 
ileges of  membership  In  the  Lockportex- 
cbanse. 

"Election  of  Members.  A  candidate  for 
membership  shall  be  proposed  In  writing 
by  a  member  at  a  regnlai  meeting  of  tbe 
exchange,  and  be  recommended  by  two 
members  In  good  standing,  and  at  tbe 
next  succeeding  regular  meeting  be  voted 
upon.  A  two-thirds  vote  of  the  members 
of  the  exchange  shall  be  reqnlslte  to  elect. 

"Price  of  Anthracite  Coal.  The  price  of 
coal  at  retail,  shall,  as  far  as  practicable, 
be  kept  nnlform,  and  It  sball  require  a  five- 
sixths  vote  of  all  members  of  tbe  exchange, 
at  any  meeting,  to  advance  or  reduce  the 
retail  price  of  cnal,  and  no  price  shall  be 
made  nt  aa.v  time  which  amonnts  to  mora 
than  a  fair  and  reasouabtu  advance  over 
wholesale  rates,  or  that  Is  higher  than  the 
current  prices  of  the  exchanges  at  Roches- 
ter or  Buffalo,  when  figured  upon  corre* 
gponding  freight  tariff;  bat  at  no  time 
shall  tbe  price  of  coal  at  retail  exceed  one 
dollar  above  the  costs  of  the  same  at 
whoteeale,  except  by  tbe  nnantmoas  vote 
of  all  tbe  members  of  tbe  exchange.  All 
votes  npon  the  price  of  coal  sball  be  viva 
voce.  The  sale  of  coal  shall  be  through 
the  nominal  channels  of  tbe  trade.  Solic- 
iting shall  be  dlsconragsd,  and  no  clnb 
orders  of  associated  bnyers,  to  reduce 
prlces,Bba11  be  considered  oraccepted.  No 
member  shall  employ  any  person  tempo- 


rarily to  solicit  ordera,  either  on  salary  or 
on  commission,  and  no  signs  Indicating, 
*  Orders  taken  for  coal,*  shall  be  displayed 
at  groceries  or  other  '  outside  places,*  end 
no  habitual  orders  for  second  parties 
shall  be  received  or  filled  when  sunt  in  by 
sncb  agencies,  whether  on  commission  or 
other  form  of  reciprocity,  or  oaly  as  a 
matter  of  friendship.  Except  that  each 
member  may  have  one  place  for  taking 
orders.  In  addition  to  his  regular  yard 
office, 

"Meetings.  Tbe  annnal  meeting  of  the 
exchange  shall  be  held  on  the  first  Monday 
of  April  of  eacb  year.  The  regular  meet< 
Ing  shall  be  brid  on  tbe  first  Monday  of 
each  month.  Special  meetings  may  be 
called  by  the  president,  or  upon  the  writ- 
ten request  of  three  members,  which  re- 
quest shall  be  sent  to  the  secretary,  stat- 
ing tbe  object  of  such  meeting;  and  the 
notices  of  any  special  meeting  shall  state 
the  object  of  tbe  same,  and.  no  other  busi- 
ness shall  be  transacted  at  snrta  meeting. 
At  all  meetings  of  the  exchanxe,  seven 
members  shall  constitute  a  quorum;  but 
this  shall  not  authorise  them  to  transact 
any  business  wblcb,  under  the  constltn- 
tion  and  by-laws,  requires  the  vote  of  a 
greater  number  of  the  members.  Any 
member  may  be  lepresented  at  a  meeting 
by  en  antborised  pwson  connected  with 
bis  bnslness,  and  such  person  shall  be  en- 
titled to  the  privileges  of  such  member. 
Any  vacancies  In  any  of  the  official  posi- 
tions of  the  exchange  shall  be  filled  by  the 
board  of  trnstees,  when  ordered  by  the 
president,  (or  In  bis  absence  by  the  vice 
preeldeut,)  within  two  weeks  after  each 
vacancy  occurs,  or  as  soon  thereafter  as 
practicable. 

"Memberablp  Fee.  Thereshallbea  mem- 
bership fee  of  one  hundred  dollnrstobe 
paid  to  tbe  secretary  by  eacb  memtier  at 
tbe  time  of  signing  tbe  constltutlou  and 
by-laws,  and  daring  the  first  week  of  each 
month  the  farther  sum  of  five  dollars  for 
current  expenses.  At  the  end  ot  the  year, 
upon  vote  of  the  excbauge,  there  shall  be 
returned  to  such  member  tbe  full  amount 
of  sncb  monthly  payment  so  paid  in  by 
the  members,  leas  tbe  proper  proportion 
doe  for  each  member  for  tbe  current  ex- 
penses of  the  exchange,  wblcb  amount 
shall  be  deducted  from  each'  by  tbe  secre- 
tary. Any  meratter  of  the  exchange,  retir- 
ing from  the  coal  tmslnesB  In  Lockport  in 
good  standing  with  the  exchange,  shall 
be  entitled  to  receive  from  the  treasurer 
the  original  amount  paid  In  by  said  mem- 
ber for  membership, — that  Is,  one  hottdred 
dollars,— less  any  aaseHsment  for  expenses 
or  dues  that  may  properly  belong  to  such 
member  to  pay,  upon  filing  an  affidavit 
with  the  secretary  that  the  said  member 
has  absolutely  withdrawn  from  all  direct 
or  Indirect  Interest  In  coal  business  iu 
Lockport.  and  that  during  bis  term  of 
membership  he  has  not  violated  any  of 
the  provlsious  of  tbe  constitution  and  by- 
laws or  resolutions  of  tbe  Lockport  Coal 
Exchange. 

"Order  of  Baslness.  At  all  meetings  of 
the  exchange,  the  order  of  business  shall 
be:  Calling  of  roll;  reading  of  minutes; 
propf>8al  of  membership;  reports  of  com- 
mittees; eommonleatlons,  bills,  or  no* 
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Idcn;  nnflnlBbed  baalneea;  mlBcenaueoas 
bDstoess.  Tbis  order  of  buainettfi  maj  be 
suspended  at  anj  meeting  of  tbe  exchBDse 
bj  a  Tote  of  two-tblrdH  of  tbe  nienibera 
preaent. 

"Records  and  Minutes.  The  mlnuteri 
and  records  of  tbe  excUange  shall  be  open 
at  all  times  to  tbe  Inspection  or  members. 

"Amendments.  This  constitution  and 
by-laws  may  be  amended  by  an  afflrma- 
tlve  vote  of  flve-slxtbs  of  tbe  members  of 
theexchanRe  at  a  r^alar  raeettag,  pro- 
vided that  notice  of  aacb  proposed  amend- 
ment shall  bave  been  presented  in  writlDg 
at  a  previous  regular  meetinK> 

"  We,  tbe  underslRned,  agree  to  abide  by 
tbe  above  constltutinn  and  by-laws  of 
tbe  Locbport  Coal  Exctaaoge.  James 
LeoDon  A  Bon.  Angerlue  &  Hoover.  P. 
H.  Tnob^.  Cbarles  Wbltmore  &  Co.  J. 
Marc.  Fowler.  Sheldon  N.Cook.  Upson 
A  Stevens.  E.  S.  Brown.  M.  W.  Carr. 
Ferr!n  Bros.  Co.,  Inc.  M.  Mc  Manas.  Ed- 
ward B.  Jelly." 

Tbe  Indictment,  among  other  things,  al- 
leged that  the  agreement  constituted  an 
unlawful  conspiracy  to  raise,  increase, 
and  augment  the  rates  and  prices  of  coal, 
at  retail,  In  tbe  dty  of  Lockport,  and  to 
destroy  free  competltfun  among  the  sign- 
ers of  the  agreement  and  others,  la  the 
sale  oF  coal  In  said  city,  and  to  compel 
the  consumers  uf  coal  to  pay  therefor  the 
prices  fixed  by  the  coal  exchange.  It  al- 
lseed that.  In  pursuance  of  said  consplF' 
acy,  the  defendants  and  others,  members 
of  said  exchange,  organized  tbe  same, 
elected  officers,  and  by  resolution  did  "Ax, 
determine,  and  establish  tbe  rate  and 
price  of  anthracite  cnal  at  retail,  in  said 
city,  at  four  dollars  and  seventy-five  cents 
per  ton  for  egg,  cbeBtuat,stove,  and  grate 
coal,  and  three  dollars  and  seventy-five 
cents  per  ton  tor  pea  coal,  and  other 
higher  rates  for  small  quantities  of  the 
same;  said  rates  and  prices  so  fixed,  de< 
termlned,  and  establlsbed  being  over  sev- 
enty-five cents  per  ton  higher  and  In  ad- 
vance of  tbe  then  market  price  of  such 
coal  at  retail  In  said  city."  The  indict- 
ment alleged  an  nalawful  Intent,  and  con- 
eluded  by  an  averment  that  the  "con- 
spiracy as  atoreaafd,  ao  carried  into  exe- 
cution as  aforesaid.  Is  of  grievouB  Injury 
to  trade  and  commerce,  preludicial  to  the 
public  good  and  welfare,  ngtilnfit  the  form 
of  tbe  Btatute,"etc.  Tbe  proof  established 
the  execution  of  the  agreement  as  alleged; 
the  organization  of  tbe  exchange  by  tbe 
election  of  officers;  tbe  fixing  of  the  price 
of  coal  at  an  advance  beyond  the  then 
market  price,  whlcb  price  was  thereafter 
charsed  tberefor;  the  nntlflcation  ut  Tbe 
wholesale  dealers,  by  tbe  secretary,  uf 
tbe  organization  of  the  exchnnge,  with 
tbe  names  of  tbe  members.  Other  facts 
are  set  forth  la  tbe  opinion. 

E.  M.  Ashley,  for  appellants.  P.  F. 
King,  DiBt.  Atty.,  for  tbe  People. 

ANDREWS,  C.  J.  Section  I6S  of  the 
Penal  Code  makes  It  a  mlttdemnanor  fur 
two  or  more  persons  to  conspire  (sabd.  6) 
"to  commit  any  act  injurious  tu  tbe  pub- 
lic health,  to  public  morals,  or  to  trade  or 
commerce  or  for  the  perversion  or  obatruc- 
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tion  of  public  Justice,  or  of  the  dne  admin- 
istratlon  of  tbe  laws."  Tbe  Revbied  Stat- 
utes contained  a  similar  provision.  2  Bev. 
St.  p.  092,  S  8.  subd.  6.  Tbe  fact  that  the 
defendants  subscribed  the  constitution 
and  by-laws  of  the  Lockport  (Joal  Ex- 
change, and  participated  In  its  manage- 
ment, w»H  not  controverted  on  tbe  trial. 
Nor  was  there  any  dispute  that  the  object 
of  the  organisation  was  to  prevent  com- 
petition in  tbe  price  of  coal  among  tbe  re- 
tail dealers,  acting  as  the  Lockport  Coal 
Exchange,  by  constituting  the  exchange 
tbe  sole  authority  to  fix  tbe  price  which 
should  be  charged  by  the  members,  indi- 
vidually, for  coal  sold  by  them.  Nor  Is 
there  any  dispute  that,  in  pursuance  of 
the  plau,  tbe  exchange  did  proceed  to  fix 
the  price  of  coal,  and  that  tbe  parties  to 
tbe  agreement  were  thereafter  governed 
thereby  la  making  sales  to  tbeir  custom- 
ers. Nor  la  It  questioned  that  tbe  price 
first  established  was  7.^  cents  in  advmce 
of  the  then  market  price,  and  that  there 
was  afterwards  a  still  further  advance. 
Tbe  detendaota  gave  evidence  tending  to 
show  (and  of  tblB  there  was  no  contradic- 
tion) that  before  and  at  the  time  of  tbe 
organization  of  theexcbanee  the  exeraslve 
cumpetltlon  between  the  dealerti  in  coal  in 
Lockport  bad  reduced  tbe  price  below  the 
actual  cost  of  tbe  coal  and  the  expense  uf 
handling,  and  that  tbe  business  was  car- 
ried on  at  a  loss.  It  was  not  shown  that 
the  pricw  of  coal,  fixed  from  time  to  time 
by  the  exchange,  were  excessive  or  op- 
pressive, or  were  more  than  sufficient  to 
afford  a  fair  remuneration  to  the  dealers. 
The  trial  judge  submitted  the  case  to  tbe 
Jury  upon  tbe  propuBltlon  that  if  tbe  de- 
fendants entered  Into  the  organization 
agi-eement  for  tbe  purpose  of  controlling 
tbe  price  of  coal,  and  managing  the  busi- 
ness of  the  sale  of  coal,  so  as  to  prevent 
competition  in  price  between  the  roembers 
of  the  exchange,  the  agreement  was  ille- 
gal, and  that  If  the  Jury  found  that  this 
was  their  intent,  and  that  the  price  of 
coal  was  raised  in  pursuance  of  the  agrve- 
ment  to  effect  Its  object,  the  crime  of  con- 
spiracy was  established.  The  correctness 
uf  this  proposition  is  the  main  question  lo 
the  case. 

If  the  confederacy  Into  which  tbe  defpnd- 
ants  entered  was  an  act  "Injurious  to 
trade  or  commerce,"  Irreapective  of  its 
results  in  the  particular  case,  then  there  Is 
no  difficulty  In  maintaining  tbe  convic- 
tion. If  a  combination  between  Independ- 
ent dealers,  to  prevent  competition  be- 
tween themselves  In  the  sale  of  an  article 
of  prime  necessity.  Is,  In  tbe  contemplation 
o!  the  law,  an  act  inimical  to  trade  or 
commerce,  whatever  may  be  done  under 
and  in  pursuance  of  It,  and  although  the 
object  of  tbe  combination  Is  merely  the 
due  protection  of  the  parties  to  it  against 
ruinous  rivalry,  and  no  attempt  la  made 
to  charge  undue  or  excessive  prices,  then 
the  indictment  was  snstalnml  by  proof. 
On  the  other  hand,  if  tbe  validity  and  le- 
gality of  an  agreement  having  for  its  ob- 
ject t^.e  prevention  of  competition  between 
dealers  in  tbe  seme  commodity  depend 
upon  what  may  be  done  under  the  aaree* 
ment,  and  It  Is  to  be  adjudged  valid  or  in- 
valid according  to  tbe  fact  whether  It  1* 
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Dade  tbe  mteM  for  ntelner  thft  price  of  a 

iommodlty  beyond  Its  normal  and  rea- 
lonable  valne,  then  It  wonld  be  dlfflcolt 
:o  sustain  this  conviction,  for  it  afflrmn- 
Avely  appears  tbat  the  price  fixed  for  coal 
>y  the  exrbanKe  did  not  exceed  what 
ff'oald  afford  a  reaaonable  profit  to  tbe 
lealere.  It  was  said  by  Parker,  C.  .1., 
I<urd  MaecleBfleld,)ln  hie  celebrated  iuHg- 
nent  In  Mltchel  r.  Reynolds,  1  P.  Wme. 
ISI,  which  was  the  case  of  a  bond  taken 
rom  tbe  defendant  on  the  sale  by  him  to 
;he  plalntlir  of  tbe  leaee  of  a  bake  bonae, 
claimed  to  bevold  ae  in  reatralntof  trade: 
'  in  all  restraints  of  trade,  where  notblu^ 
Dure  appears,  tbe  lawprtMamesttaembad. 
But  If  tbe  elrcnniBtances  are  set  forth  that 
>reeaniptlon  la  excluded,  and  tbe  court  is 
:u  Jndge  of  these  elrcnmetancHi,  and  to 
letermine  accordlni^ly :  and  It.  upon  tbem, 
t  appears  to  be  a  fust  and  honest  cun- 
:ract.  It  ought  to  be  maintained."  If  this 
igreement,  and  what  was  done  undent, 
8  to  be  Judged  as  au  leolated  transaction, 
ind  Its  rlghttnluesa  is  to  he  determined 
ilone  npon  tbe  particular  drcnmatances, 
n-bether  tt  did  or  did  not  produce  an  In- 
ory  to  trade,  we  might  well  hefdtate.  The 
>htalnlDg  by  dealers  ot  a  fair  aD<l  reason- 
iblc  price  for  what  they  sell  does  not  seem 
:o  contravene  public  policy,  or  to  work 
ID  Injury  to  1  ndividaala.  On  theeuntrary, 
:he  general  Interests  are  promoted  by  ae- 
:lvlty  In  trade,  which  cannot  permanently 
!xl8t  without  reasonable  encouragement 
:o  those  engaged  In  it.  Producers,  con- 
lumers,  and  laborers  are  alike  benefited 
ly  bealthfol  conditions  of  bnaineaa.  Bat 
:he  question  here  does  not  turn  on  the 
)cint  whether  the  agreement  between  tbe 
*etall  dealers  in  coal  did,  as  matter  ol  fact, 
■eanlt  in  injury  to  tbe  public,  or  to  tbe 
:omm  unity  in  Lockpof  t.  The  question  is, 
vaa  tbe  agreement  one.  In  view  of  what 
night  have  been  done  under  it,  and  the 
act  that  it  was  an  agreemeut.  the  effect  of 
vblflh  was  to  prevent  competition  among 
:he  eoal  dealers,  upon  which  the  Jaw 
ifflxes  the  brand  of  condemnation,  and 
ivhich  It  will  not  permit?  It  has  hitherto 
>f>en  an  accepted  maxim  In  political  econ- 
>my  that" competition  la  tbellfeot  trade." 
Tbe  courts  have  acted  up4in  and  adopted 
:hl8  maxim  In  passing  opon  tbe  validity 
>f  agreements,  the  design  of  which  was  to 
>revent  competition  in  trade,  and  have 
leld  such  agreements  to  be  Invalid.  It  Is 
:o  be  noticed  tbat  the  organlEatlnn  of  tbe 
'exchange"  was  of  tbe  moat  formal  char- 
icter.  The  articles  bound  all  who  became 
nembers  to  conform  to  the  regulations. 
The  observance  of  such  regulations  by  the 
uembers  was  enforced  by  penalties  and 
urfelturea.  A  member  accused  by  the  see- 
■etary  of  having  violated  any  provMoo 
>f  the  constitntlon  or  by-laws  waa  re- 
luired  to  purge  himself  by  affidavit,  al> 
:buugh  evidence  tn  suataln  the  charge 
ihoDld  be  lacking.  Tbe  shippers  of  coal 
vere  to  be  uotltted.  In  case  of  persistent 
letanlt  by  the  member,  that  "he  Is  not  en- 
:ltled  tn  tbe  prlvll^es  ot  membership  in 
:faeezcbaDge.  No  member  was  permit- 
red  to  sell  coal  at  less  than  the  price  fixed 
>y  the  exchange.  Tbe  organization  was 
I  carefully -de  vised  scheme  to  prevent  com- 
wtition  In  the  price  of  ccmU  among  the  re- 
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tall  dealers,  and  tbe  moral  and  material 

power  of  the  combination  afforded  a  rea- 
sonable guaranty  tbat  others  would  not 
engage  In  the  business  In  Loekport  except 
In  conformity  with  the  rules  of  the  ex- 
change. The  cases  of  Hooker  v.  Vande- 
water.  4  Dento,  349,  and  Stanton  v.  Allen, 

5  f>enlo,  4S4,  are,  we  think,  decisive  an- 
thoritles  In  support  of  tbe  Judgment  In 
this  case.  They  were  cases  of  combina- 
tions between  transportation  lines  on  tbe 
canale  to  maintain  rates  for  tbe  carriage 
of  goods  and  passengers,  and  the  court.  In 
those  cases,  held  that  tbe  agreements 
were  void,  on  the  ground  tbat  they  were 
agreementa  to  prevent  eompetltlon ;  and 
the  doctrine  was  affirmed  that  agreementa 
having  that  purpose,  made  between  inde- 
pendent lines  ot  transportation,  were,  in 
law,  agreements  Injurious  to  trade.  In 
those  cases  It  was  not  shown  that  the 
rates  fixed  were  excessive.   In  the  case  In 

6  Denio,  tbe  judge  delivering  tbe  opinion 
referred  to  the  effect  of  the  agreement 
npon  the  public  revenue  from  the  canals. 
This  was  an  added  circumstance,  tending 
to  show  the  injury  which  might  rMBult 
from  aereements  to  raise  piicesor  prevent 
eompetidon.  See,  also.  People  v.  Flaher, 
14  Wend.  10;  Arnot  v.  Coal  Co.,  68  N.  Y. 
568. 

The  gravamen  of  tbe  oOense  of  eooaplr- 
aey  la  the  combination.  Agreements  Co 
prevent  competition  In  trade  are.  In  con- 
templation ot  law,  Injurlone  to  trade,  be- 
cause they  are  liable  tu  t>e  Injuriously 
need.  Tbe  present  case  may  be  used  as 
an  illustration.  Tbe  price  of  coal  now 
fixed  by  the  exchange  may  be  reasonable. 
In  view  ot  the  Interests  both  of  dealers 
and  rnnsumers,  but  tbe  organisation 
may  nut  always  be  guided  by  tbe  principle 
of  Hbsolute  Justice.  Thereare  some  limita- 
tions in  the  constitntlon  of  the  exchange, 
but  these  may  be  changed,  and  the  price 
otcoal  may  be  unreasonably  advanced. 
It  Is  manifest  that  tbe  exchange  is  acting 
in  sympathy  with  the  prodncen  and  ship- 
pers otcoal.  Borne  of  the  ablppers  were 
present  when  the  plan  of  organisation 
was  considered,  and  it  was  indicated  on 
tbe  trial  that  tbe  prodneers  had  a  similar 
organization  between  themselves.  If 
agreements  and  combinations  to  prevent 
competition  In  prices  are,  or  may  be,  hurt- 
ful to  trade,  the  only  sure  remedy  Is  to 
prohibit  all  agreements  of  that  character. 
If  the  validity  ot  such  an  agi-eement  was 
made  to  depend  upon  actual  proof  of  pub- 
lic prejudice  or  injury,  It  wonld  be  very 
difficult,  In  any  case,  to  establish  the  in- 
validity, although  the  moral  evidence 
might  be  very  cunvlnclng.  We  are  ot 
opinion  that  the  principle  upon  whleb  the 
case  was  submitted  to  tbe  Jury  Is  sanc- 
tioned by  the  decislona  In  this  state,  and 
that  the  Jury  were  properly  Instructed 
that,  if  the  purpose  of  the  agreement  was 
to  prevent  competition  In  the  price  ot  coal 
between  the  retail  dealers.  It  was  illegal, 
and  Jostlfled  tbe  conviction  of  the  defend- 
ants. 

There  Is  a  single  remaining  question. 
The  trial  Judge  was  requested  by  tbe  de- 
fendants' counsel,  in  sutMtanee,  to  charge 
that  the  overt  act  required  to  be  prured 
to  sustain  a  conviction  for  conspiracy 
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most  be  ooe  whlcta  mlgbt  injnriouBly 
afier.t  the  public,  and  that  tbe  act  ol  the 
deteodantB  Id  raiainii:  tbe  price  ofcoal  was, 
of  Itself,  not  aoch  an  orert  act  as  was  re- 
qnired.  The  reqnest  naa,  we  think,  prop- 
erly refused.  The  offenm  of  coni^lracy 
was  complete  at  cummoo  law  on  proof  ol 
the  unlawful  agreement.  It  was  not  nec- 
essary to  allege  or  prove  any  overt  act  In 
pursuance  of  the  aKreement.  8  Chit.  Crim. 
liBw.  U42;  O'CoDuell  v.  Queen.  11  Glurfc  & 
F.  165.  Id  Ibis  state  this  rule  of  the  com- 
mon law  was  changed  by  tbe  Revised 
Statutes;  and.  with  certain  exceptions, 
It  was  provided  that  noagreement  should 
be  deemed  a  consplrucy  "unless  some  act 
beside  such  agreement  be  done  tu  effect 
the  object  thereof  by  one  or  more  of  tbe 
parties  to  such  agreement.**  2  Bev.  St.  p. 
692,  S 10.  And  this  principle  was  re-en- 
anted  In  the  Penal  Code,  fi  171.  The  object 
of  tlia  Btatote  waa  to  require  something 
more  than  a  mere  agreement  to  consti- 
tute a  criminal  conspiracy.  Thei^  must 
be  some  act  In  pursuance  thereof,  and 
done  to  effect  its  uhjeet.  before  the  crime 
waa  consummated.  A  mere  aereement, 
followed  by  no  act,  is  Insufficient.  Tbe 
overt  act  charged  In  the  Indictment,  and 
prove'),  waa  tbe  raising  of  tbe  price  of 
coal.  Tbe  raising  of  the  price  of  coal  by 
a  dealer,  unconnected  with  any  conspir- 
acy. Is  nut  unlawful;  but  If  there  Is  a  con- 
spiracy to  regulate  the  price,  and  that 
consplrucy  Is  unlawful,  then  raising  the 
price  Is  an  act  done  to  effect  its  object, 
whether  the  price  fixed  is  reasonable  or 
excessive.  The  object  of  the  atatnte  ia  ac- 
coraplisbed  when  It  is  shown  that  the  par- 
tlee  have  proceeded  to  act  upon  the  agree- 
ment, and  done  any  thing  towards  effect- 
ing its  object.  We  think  there  la  no  error 
In  the  record,  and  the  conviction  sboold 
tfaerefore  be  affirmed.  All  concnr. 


(139  N.  T.  my 

JUDD  V.  HARRINOTON. 
(Court  of  Appeals  of  New  York.  Oct  S,  1893.) 

OOSTBAOTS— FiTBLIO  POLIOr—ESHAKCINQ  PlUCI 

OP  Food. 

An  a^eement  between  aheep  brokers  to 
form  an  association  to  protect  their  interests 
and  prerent  competition, — each  to  pay  the 
treasurer  a  cotain  sum  for  heM  sold, 

and  to  rec^ve  an  arbitrary  proportion  of  the 
sum  accamulated.— made  in  furtherance  of  a 
contract  with  a  similar  and  contemporaneously 
formed  butchers'  association,  whereby  the 
brokers  were  to  slaughter  no  sheep,  and  sdl 
only  to  members  of  the  butchers'  association, 
or  forfeit  so  much  per  head  sold  to  others,— 
the  butchers  not  to  buy  elsewhere,  on  a  like 
penalty,-^  a  contract  to  enhance  the  price  of 
food,  and  not  enforceable  aRainst  a  member  of 
the  brokers'  association.  19  N.  T.  Snpp.  406, 
affirmed. 

Appeal  from  common  pleaa  of  NewTorh 
city  and  coanty,  general  term. 

Action  by  Sylvanus  Jndd,  treasurer  of 
the  New  York  &  New  Jeraey  Sheep  Bnt- 
kers' Association,  against  Dennis  Harring- 
ton,fora  peoalty  for  breach  of  contract. 
From  a  Judgment  of  the  general  term  (19 
N.  7.  Snpp.  4(16)  affirming  a  Jndirment  for 
delnidant,  pialntltf  appeals.  Affllrmad. 


A.  Prentice. for  appellant.  Bcuirdman  £ 
Boardman,  (Edward  0.  Boardmao,  ol 
counsel,)  for  respondent. 

O'BRIEN,  J.  The  plaintiff,  as  treasarcr. 
of  an  association  called  the  New  Turk  ft 

New  Jersey  Sheep  Brokers'  Assoelatiun, 
sued  to  recover  (10,000,  stipulated  us  liq. 
uEdated  damages  in  a  contract  entered  in- 
to between  the  asso'Matlon  and  the  dc- 
lendant.  He  was  defeated  In  the  action, 
and  one  tA  tbe  questions  preaentod  la 
whether  tbe  contract  Is  of  aueb  a  cbara^ 
ter  as  to  entitle  the  plaintiff  to  Invoke  the 
aid  of  the  court  (or  its  enforcement.  Tbe 
contract  was  executed,  as  appears  from 
its  date,  on  the  11th  of  April,  1SS7,  and 
was  to  be  operative  from  the  1st  of  Jan- 
uary precedlUK.  The  parties  wbn  signed 
the  agreement  were  brokers  and  dealere 
In  sfaeepand  Inmba  consigned  to  marknt  in 
New  York  and  vicinity.  Tbe  paper  recites 
that  the  persons  signing  the  seme,  ol 
whom  tbe  defendant  was  one,  had  asso- 
ciated themnelves  togetherfor  the  purpose 
of  guarding  and  protecting  their  buelnees 
interests  from  loss  by  unreasonable  com- 
petition.and  that  tbey  bad  agreed  to  pool 
and  make  a  common  fnnd  of  ell  commis- 
sion seamed  In  thesalpof  sheep  and  lambs, 
excepting  such  as  it  was  agreed  should  be 
paid  to  the  Hheep  &  Lamb  Butchers*  Ben- 
efit AsBOctatinn  of  the  City  uf  New  York. 
All  tbe  members  of  tbe  association  thus 
formed  by  the  agreement  then  proceeded  to 
enter  into  various  stipulations  with  each 
other.  Those  that  are  material  to  the 
qnestlon  Involved  are  as  foUuws:  (1) 
That  all  members  of  tbe  assoelatlrra  thus 
formed,  and  every  one  snbsequenUy  ad- 
mitted, should  keep  a  Just  and  true  ac- 
count of  the  number  of  sheep  and  lambs 
sold  by  tbem  or  their  Arms,  by  correct  en- 
tries to  be  made  la  a  book  to  be  kept  for 
that  purpose;  that  at  tbe  eloae  of  each 
week,  or  within  two  days  thereafter,  a 
written  statement  from  the  books  was  to 
be  made  by  each  member  to  tbe  treasurer, 
showing  the  full  amount  of  sheep  and 
lambs  sold  during  the  week,  which  state- 
ment the  treasurer  was  to  enter  In  a  book 
to  be  kept  by  blm,  and  at  the  same  time 
file  the  statement  for  reference.  (3)  At 
the  close  of  each  month  a  settlement  be- 
tween the  members  was  to  be  made,  and 
the  treasurer  was  to  ascertain  the  total 
number  of  sheep  and  lambs  sold,  and  the 
total  sold  by  each  member,  and  make  a 
statemmt  of  tbe  same,  a  copy  of  which, 
within  two  days  thereafter,  was  to  be  de- 
livered to  each  member,  who  was,  within 
three  <?ays  thereafter,  to  pay  to  the  trea»- 
urer  eleven  and  three-loDrths  cents  per 
bead  for  each  and  every  nheep  and  lamb 
sold  by  him  or  his  firm  daring  the  month, 
as  appenred  from  the  treasurer's  state- 
ment. Then  the  treasurer  was  to  distrib- 
ute the  fuud  between  the  members  accord- 
ing to  tbe  percentage  uf  the  whole  0xed 
by  the  agreement.  (S)  All  moneys  which 
the  treasurer  was  to  receive  from  tbe 
butchers'  association  above  mentioned 
were  to  be  divided  between  the  members 
In  the  same  way.  (4)  For  a  violation  of 
this  agreement,  each  member  Is  to  pay 
the  treasurer  flO,000,  to  be  divided  be- 
tween tbe  memtMrs  In  tbe  same  way.  It 
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ia  aUeged  that  the  d^midant  carried  oat 
the  acreeraent  od  tale  part  until  ahoot 
Febmarj  1. 1889,  wben  he  refaned  to  ahldo 
by  it.  and  frop  that  date  wholly  failed 
aod  refoeed  to  render  to  tbe  treasurer  the 
accoant  and  statement  provided  far  luthe 
agreement.  On  tbe26th  ol  December,  1886, 
the  brokers*  association,  formed  as  above 
described,  and  represeotod  Id  this  action 
by  the  plaintiff,  and  tbe  botchers*  associa- 
tion above  mentioned,  and  referred  to  In 
tbe  agreement,  entered  Into  a  mntaal 
■aKreemeot  with  each  other*  to  take  eflect 
at  tbe  same  date  as  tbe  one  above  de- 
Bcribed,  to  wit,  Janaary  1.  1887.  This 
agreement  recited  that  the  brokers  were 
enKaised  in  seUlns,  aod  the  botchers  in 
buying,  Biieep  aod  lambs  (or  slaughter, 
and  that  It  was  for  the  Interest  of  both 
that  they  should  be  closely  connected  lo 
business,  and  shoald  matoally  aid  and 
protect  each  other  as  thereloafter  set 
forth.  Tbe  brokers  bonnd  themselves  to 
keep  correct  books  of  account,  showing 
thenoroberof  sheep  and  lambs  sold  by 
them  un  tbe  market;,  and  ac  tbe  close  of 
«very  month  to  render  a  full  and  traestate- 
nient  of  all  such  sales  to  tbe  secretary  of 
tbe  butchers*  association,  and  at  the  same 
time  pay  to  said  secretary  three  and  oofr- 
fourth  cents  per  bead  for  each  aod  every 
«beep  aod  lamo  sold.  Thebrokers  fnrther 
AfCreed:  (1)  Not  at  anytime  dnrioff  tbe 
term  of  tbe  agreemeot  to  engage  in,  or 
be  directly  or  indlre^.tly  engaged  In.slaugh- 
terlnff  sbeep  or  lambs,  except  for  export. 
(2)  Hot  to  sell  any  sheep  or  lambs  to  any 
one  else  except  tbe  members  of  the  bnteh- 
■era*  association,  and  If  tbey  did  they  were 
boond  to  pay  tbe  treasurer  of  the  last* 
named  aaaoclation  16  cents  per  head  tor 
the  same.  Any  sales  so  made  were  to  be 
reported  every  week,  and  payment  made 
OD  accoant  thereof.  The  botchers  agreed 
to  report  to  tbe  brokers  the  names  of  all 
meml>ers  ol  the  association,  indndlng  new 
members  to  tie  added  from  tima  to  time ; 
ttaat  tbey  wonid  buy  sheep  and  lambs 
from  tbe  brokers  only,  and,  If  from  any 
other  parties,  tbey  would  pay  over  to  the 
brokers,  on  accoant  thereof,  fifteen  cents 
per  head,  which  porchases  were  to  be  re- 
ported to  tbe  brokers  every  week, 

Ttaese  two  papers  most  be  read  together, 
and,  thus  considered*  they  maalfeetly  were 
Intended  forthe  porposeot  ereatlog  aeom- 
bloatlon  between  the  bntebers  engaged  in 
buying,  and  the  brokers  engaged  In  sell- 
ing, sheep  and  lambs,  in  ord«fr  to  control 
the  market,  fix  the  price,  and  destroy  com>- 
petition.  Tbe  brokers  were  to  sell  only 
to  the  batchers*  and  the  butchers  tu  boy 
only  from  tbe  broken.  Tbe  owoera  of 
sheep,  or  the  drovers  or  conslgneet  wbo 
had  them  tor  sale,  and  tbe  pnbUe  wbo 
were  Interested  In  tbe  pHoe  of  meat,  as  an 
article  ot  food.mlacbt  have  been  pr^ndlced 
by  the  agreement.  Whether  they  were. 
In  fact,  is  not  material;  Tbe  real  porpoae 
and  intent  of  the  agreement  were  to  anth 
press  competition  In  an  article  of  food, 
aod,  as  stieh  agreements  tend  to  enhauce 
tbe  price, tbey  are  regarded  as  detrimental 
to  the  public  interest,  and  forbidden  by 

{mhlic  policy.   That  sacb  agreements  are 
llegal  and  void  has  tieen  settled  by  the 
•deeMooa  ol  the  eoorta  from  tbe  earlleat 
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times.  These  anthorities'are  to  be  fotnd 
in  tbe  learned  oplolon  beldw,  and  upon 
the  briefs  ofeonnsel  in  this  court;  but  I 
do  not  consider  it  necessary  to  refer  to 
tbem  further,  or  to  discuss  the  qnestioo 
at  Ipngth,  for  the  reason  that  at  this  very 
term  of  the  court  the  whole  question  has 
been  examined,  elaborately  discussed,  and 
decided  In  another  case.  People  v.  Shel- 
don, (Oct..  1893,)  84  N.  E.  Rep.  785;  Id.,  6fl 
Hun,  &m,  21  N.  T.  Sopp.  859.  Courts  will 
not  aid  parties  seeking  to  enforce  such  an 
agreement,  (Ijeonard  v.  Poole,  114  N.  Y. 
871,  21  N.  £.  itep.  707.)  Irrespeclire  of  the 
qneaUon  whether,  in  fact,  it  prudneed  tbe 
evil  results  to  which  It  tended,  or  was 
barroless.  It  is  said  that  the  purpose  was 
to  facilitate  tbe  transaction  of  business, 
and  saveuseless  expense.  It  is  qoitellkely 
that  the  agreement  did  enable  tbe  parties 
to  transact  their  business  with  less  labor 
and  expense,  and  that  may  be  said  ol 
nearly  all  socb  combinations, but  that  div 
cumstance  cannot  save  them  Irom  con- 
demnstlon,  when  they  tend  to  prejudice 
the  public.  Tbe  illegal  character  of  tbe 
agreement  appeared  opon  its  face,  end 
was  a  neressary  legal  conclaslon  from  Its 
provisions.  It  was  doubtless  tbe  duty  of 
the  court  to  dispose  ot  the  case  as  present- 
Ins  a  qnestioo  of  la  w,  but  the  IHegal  In- 
ten!  and  purp<Me  having  been  found  by 
the  Jury,  when  the  court  was  bonnd  to 
declare  It,  the  plaintiff  Is  not  injured  by 
the  ruling  at  tbe  trial  sobmltting  tbe  case 
to  the  jury  on  the  qoestion  ol  the  purpose 
and  intent  of  the  agreement.  The  right 
ot  the  plaintiff  to  recover  wben  no  actual 
damages  have  been  alleged  or  proven,  and 
some  other  questions,  are  Involved  in  tbe 
case,  but  it  is  unnecessary  to  consider 
tbem,  as  the  Illegal  nature  of  the  agree- 
ment sued  upon  is  a  fundamental  objec- 
tion to  a  recovery.  The  Judgment  should 
be  affirmed,  with  coaUi.  All  eooenr; 
QBAY,  J.,  In  reeolt. 


(i»  N.  T.  HQ 

BBNNHTT  et  sL  v.  DRAPHR. 
(Court  of  ApDeala  of  New  York.  Oct.  3, 189&) 

BOHD— COK8TRUCTION. 

A  bond  payable  to  "B.  &  Co.,  th^  Boe> 
cessors  ot  amAgaa,**  recHed  tiiat  it  was  given 
to  ensUe  the  obligors  to  borrow  money  "from 
B.  &  Co.,"  and  as  "a  continnlng  secority  for 
any  mcmey"  which  Jhe  oUigors  owe  or  at  any 
time  might  owe  "B.  A  Co.,  their  auccessors 
and  asaigns,*'  and  was  conditioned  on  tbe  pay- 
ment to  the  "obligees,  their  auccessors  or  as- 
signs.** of  all  advances  made  by  "said  obligees, 
their  ancceseors  or  assigns,"  it  being  expressly 
understood  not  to  reqnire  "said  obligees,  thrir 
successors  or  assigns,*'  to  advance  any  mon^ 
whatever.  Hdd,  that  the  bond  secured  ad- 
vances made  by  or  dcitts  due  to  B.  &  Co.  as 
the  firm  then  exlated,  and  did  not  secure  ad- 
vances made  hy  a  firm  succeeding  B.  &  Go. 
under  the  same  name,  after  the  death  of  one 
of  its  members.  17  N.  T.  Snpp.  08,  affirmed. 

Appeal  from  supreme  court,  general 
term,  tlrst  department. 

Action  by  Daniel  H.  Bennett  and  Hiram 
0.  Bennett  against  George  T.  Kellack,  in- 
dividually aod  as  surviving  partner  ol  the 
firm  ol  John  H.^  Draper 4fc  Co.,  and  Frances 
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S.  DraiMr,  on  a  boad.  From  a  Jodgment 
crfttae  general  term  (17  N.  t.  Sanp.  98) 
afflrmInK  a  Judgiueot  of  the  ttpecial  term 
auBtalning  tbe  demurrer  of  defendant 
Draper  to  tbe complaint,  plalotlRs  appeal. 
Affirmed. 

J.  WoolRey  Bbepard,  for  appellants. 
Uartln  ft  Smltb.  (Geiirce  A.  Kfcrong,  of 
coonnel.)  for  rwpondent. 

0*BBIEN,  J.  The  qneatlon  Id  this  eaw 

arleee  apon  a  demurrer  by  tbe  defendant 
lire.  Draper  to  the  plaintittB*  complaint  In 
an  action  axainet  ber  ae  surety  upon  a 
written  guaranty  in  tbe  form  of  a  bond 
with  «  penalty.  Tbe  inetromeut  was 
given  by  one  mercantile  firm  to  another 
to  seeuretbe  payment  of  indebtedness  and 
advances,  the  obligor  firm  being  John  H. 
Draper  ft  Co.,  composed  of  tbe  defendant 
Kellack,  wtao  has  been  sued  ns  sorvlror, 
tbe  other  partner,  John  H.  Draper,  hav- 
ing died  in  July,  1890.  Tbe  defendant  who 
demurs  was  not,  it  seems,  a  member  of 
tbe  Arm,  but  signed  tbe  obligation  as 
surety.  The  obligee  firm  to  which  the 
guaranty  ran  wan  H.  O.  Bennett  ft  Co., 
comnosed  at  the  tlmeof  Hiram  0.  Bennett 
and  Daniel  B.  Bennett;  but  the  plaintiffs 
In  this  action,  though  the  firm  name  and 
the  Individual  names  of  thememhers  there- 
of are  In  all  respects  Identical  with  the 
obligee  firm  and  Its  members,  are  not  tbe 
firm  to  which  the  gnaranty  was  given. 
This  arises  from  a  somewhat  singular  clr- 
cnmstance,  which  tends  to  obscure  aud 
confuse  tbe  real  question  In  the  rase.  Tbe 
Instrument  was  executed  January  28,lS81, 
and  on  November  8U,  1884,  Hiram  C.  Ben- 
nett, one  of  tbe  origtuai  obligors,  died, 
and  was  succeeded  In  tbe  Urm  by  another 
person  of  the  same  name,  so  that,  al- 
though the  oblixee  Hrm  was  diasolved  and 
terminated  by  the  death  of  oneof  Its  mem- 
bers, there  Immediately  came  Into  exist- 
ence a  new  Irm,  Identical  In  name  with 
the  old  one,  and  the  names  of  tbe  mem- 
bers in  each  case  being  also  Identical.  The 
defendant's  cuntraet  of  suretyship  ran  to 
the  old  Arm,  and  nut,  Id  terms,  at  least, 
to  tbe  new;  and  the  debt  or  advances 
of  mon^for  which  the  defendant  is  sought 
to  be  charged  were  raude  to  the  obligors 
by  the  new  Qrm.  These  facts,  and  the 
somewhat  peculiar  language  of  tbe  instru- 
ment itnelf.  bave  given  rise  tn  tbe  present 
controversy.  In  tbe  absence  of  language 
in  tbe  gnaranty  KbowlDg  that  tbe  par- 
ties Intended  that  it  should  survive 
changes  in  the  partnership,  and  inure  to 
tbe  beoeflt  of  the  nen  Arm  as  well  as  tbe 
old,  tbe  defendant's  contract  terminated 
with  the  existence  of  the  Arm  to  which  It 
was  given.  Add.  Oont.  «55;  Story,  Partn. 
S§  244-251;  Strange  v.  Lee,  8  East,  489; 
Metcalf  v.  Brnln,  12  East,  400;  Hcbmitz  v. 
Langhaar,  88  N.  T.  608. 

Tbe  Instrument  was  not  negotiable  or 
assignable,  so  as  to  secure  new  debts  or 
advances  made  by  tbn  new  Arm,  ur  par- 
ties other  than  tbe  original  obligees.  Bar- 
low V.  Myers,  64  N.  Y.  45;  McLaren  v. 
Watson,  2d  Wand.  480;  Smltb  t.  Btarr,  4 
Han,  134.  Xx>anB  or  advances  made  by  tbe 
old  Arm  on  the  faith  of  the  guaranty 
could  donbtleM  have  been  assigned  to  the 


new  Arm,  and  atieta  aaslgnnient  wonld 
carry  with  it  a  right  of  action  on  tbe 
guaranty.  The  complaint  does  not  al- 
lege any  debt  from  the  obligees  to  the  old 
firm,  but,  on  the  contrary,  it  appears  din- 
tlnctly  that  tbe  advances  made  were  by 
the  plaintiffs,  the  new  firm.  A  copy  of  tbe 
Instrument  Is  set  forth  In  the  complaint, 
and  the  only  question  that  remains  la 
whether,  from  the  averments  of  the  plead- 
ing, or  the  language  used  ny  the  parttea 
In  the  contract,  the  plaintiffs  have  shoun 
that  the  bond  was  to  Inure  to  their  ben- 
efit. If  that  fact  does  not  a  ppear,  or  can- 
not be  gathered  from  a  fair  construction 
of  ail  the  allegations  of  tbe  complaint.  It 
was,  WB  think,  fatally  defective,  and  tbe 
demurrer  was  properly  sustained  below. 
After  describing  the  existence  aud  mem- 
bership of  the  partnership  firms  referred 
to  in  tbe  bond  as  already  stated,  and  tbe 
changes  therein  by  death,  the  complnlnt 
proceeds  to  aver  that  in  January,  1881. 
when  the  instrument  was  given,  tbe  ob- 
ligor Arm  was  then  Indebted  to  tbe  ob^ 
ligee,  being  the  old  firm,  for  mtmey  loaned 
and  advanced,  and  applied  for  further 
credit  and  advances,  whereopon  tbe  gnar- 
anty was  executed  and  delivered  whereby 
tbe  obligors  bound  themselves  to  pay  the 
obligees,  "  their  Huccessors  or  assigns,  all 
sums  of  money  not  exceeding  f2i>,000 
whicb  shall  at  any  time  be  due  or  owing 
from  the  said  firm  of  John  H.  Draper  ft 
Co.,"  tbe  obligors.  This  was  more  than 
three  years  before  tbe  firm  to  which  the 
security  was  given  and  whicb  had  made  the 
advances  was  dlflsolved  by  the  death  of  one 
of  Its  members.  It  cannot  be  presumed  or 
lonnd  from  any  reasonable  construction 
of  this  lanaruHge  that  tbe  parties  contem- 
plated a  change  In  the  firm  to  whicb  the 
Instrument  ran,  or  that  advances  wonld 
be  made  by  any  new  Urm  of  tbe  same 
name.  The  state  of  things  that  now  ap- 
pears was  not  foreseen,  and  It  would  be 
etrntnlng  langnnge  to  hold  that  It  was 
within  tbe  fair  scope  and  purview  of  the 
guaranty  to  secure  the  payment  of  mon- 
eys, not  advanced  by  the  obligee,  but  by 
a  new  and  different  firm  that  succeeded  it. 
The  words  "successors and  assigns"  uf  tbe 
obligee  are  given  effect  when  we  hold  that 
tite  debt  secured  was  capable  of  being  as- 
signed or  trsnsmltted,  and  could  be  col- 
lected by  another  firm  upon  which  it  de- 
volved. The  complaint  then  states  that 
at  different  dates  ttetween  the  2^  day  of 
April  and  the  IStb  day  of  June,  1887,  more 
than  six  years  after  the  Instrument  was 
given,  tbe  plaintiff,  a  Arm  that  did  not  ex- 
ist until  long  after  the  security  was  given, 
made  advances  to  the  lohlitrors  amount- 
ing In  the  aggregate  to  913,500,  for  which 
sum,  with  th^  interest  thereon,  the  de- 
fendant Is  sought  to  be  oharsed  as  surety. 
There  would  be  but  very  slight  ground 
for  the  plaintiffs*  contention  in  this  case 
except  for  the  frequent  and  somewhat  no- 
natural.  If  not  Inappropriate,  use  by  tbe 
oarCies,  In  tbe  writing  itself,  of  the  words 
^successors  or  assigns."  They  are  used 
In  four  places  or  paragraphs,  one  of  wbicb 
has  been  referred  to.  At  tbe  beginning, 
and  in  tbe  first  sentence,  wblch  contains 
the  obligating  clause,  It  Is  recited,  after 
describing  the  parties,  that  tbe  money  is 
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to  be  paid  to  tbe  obligee  named,  "tbelp 
racceuora  or  asalffn"-"  ^hle  language 
would  be  quKe  important  II  tbe  Action 
was  one  by  tbe  plalntlHs  to  collect  ad- 
vances or  loans  made  by  tbe  old  firm  on 
the  lalth  of  tbe  guaranty,  and  wblch  bad 
been  In  some  way  transferred  to  tbem ; 
bat  tbey  furQlsta  no  ground  for  tbe  claim 
that  tbe  guaranty  was  Intended  to  cover 
adv&iiceB  or  loans  made  long  subsequent- 
ly by  tbe  platntirfs  tbemselves.  Tbebroad 
claim  of  tbe  plaintiffs  Is  tbat  by  tbe  use  of 
these  words  In  the  Instrument  tbe  defend- 
ant became  bunnd  to  pay  all  loans  or  ad' 
va aces,  not  exceeding  tbe  limit  specified, 
made  to  the  obUgore,  not  only  by  the  old 
Arm.  but  also  by  the  new  firra,  wblcb  was 
Ita  soccesHor.  It  must  be  admitted  that 
there  are  some  words  In  tbe  instrument 
wblcb,  standing  alone,  would  seem  to 
give  color  to  this  contention ;  bnt  upon 
a  careful  reading  of  the  whole  paper, 
wblch  appears  In  tbe  report  of  tbe  deci- 
sion below,  (Bennett  V.  Draper,  62  Hun, 
524, 17  N.  Y.  Supp.  98.  >  and  therefore  need 
not  be  quoted  further  here,  and  n  fair  con- 
sideration of  all  the  circumstances,  Includ' 
Ing  the  situation  of  the  parties,  the  un- 
foreseen changes  tbat  occurred  subse- 
quently, and  the  general  purpose  tbat  tbey 
evidently  bad  In  view,  we  think  that  the 
defendant^B  contract  does  not  cover  the 
claim  stated  In  tbe  complaint.  It  is  no 
donbt  true  that  the  same  rules  of.  con- 
Btructiun  applicable  to  contracts  In  gen- 
eral apply  here,  (Gates  v.  McKee,  18  N. 
T.  232.)  and  that  is,  tbe  intention  of  the 
parties  to  be  gathered  from  the  language 
employed,  and.  If  need  be,  from  tbe  sur- 
rounding circumstances,  most  govern. 
Contlneutal  Ins.  Oo.  v,  Aetna  Ins.  Oo.,  1S8 
N.  Y.  16.  S3  N.  E.  Rep.  724.  The  case  must 
he  disposed  of  in  the  same  way,  anr)  the 
oame  principles  applied,  as  11  tbe  old  flrm, 
to  which  the  obligation  lu  terms  ran,  bad 
disappeared,  in  name  as  well  as  In  fact, 
upon  tbe  dissolatlon  produced  by  tbe 
death  of  Mr.  Bennett.  Tbe  plalntillH'  eon- 
tention,  if  upheld,  woald  bold  tbe  enrety 
liable  in  sucb  cBrie  for  advancea  madaat 
any  time  to  tbe  principal  by  any  firm  or 
party,  providing  it  could  be  shown  tbat 
they  were  the  snccessors  u(  tbe  original 
obligee.  It  would  be  quite  unreasonable 
to  bold  In  such  cases  tbat  a  surety  Intend- 
ed to  contract  Indeinitety  with  parties 
unknown  to  bim  at  the  time,  and  that  his 
obligation  passed  anlmpalred  through  all 
changes  and  mntatlons  of  tbe  firm  tu 
which  It  was  given,  and  that  a  remote 
enccessor  of  the  original  obligee,  by  vir- 
tue of  a  pnrcbase  of  its  assets  or  other- 
wlae,  can  noe  It  In  the  aame  way  aa  If  it 
was  made  directly  to  blm,  and  for  hbi  ben- 
efit. It  cannot  be  eapposed  tbat  snch  a 
result  was  within  tbe  contemplation  of 
the  parties.  Nothing  can  be  found  In  the 
record  tbat  would  warrant  the  conclu- 
sion tbat  the  defendant  contracted  to  be 
reapinisible  to  the  plaintiffs  for  moneys 
advanced  by  tbem.  Her  obligation  Is  lim- 
ited to  loans  made  by  the  firm,  which  it 
may  be  presumed  she  knew,  and  wltb 
which  aloneslie  bad  contractual  relations. 
The  Judgment  appealed  from  is  right,  and 
Bhoald  be  affirmed,  wltb  costs.  All  con- 
eur,  except  ANDREWS,  C.  J.,  not  Totlntf. 


00  OUo  8t,  4W 
BhAKBSLSa  T.  HUQHBB  et  aL 
(Suiffeme  Court  of  Ohio.  June  20,  1898.) 
Libbi^Dbvahation  of  Cbaracteb— JuBTonuA- 

TION— EVIDBNCB. 

The  plaintiff's  action  was  for  a  libel. 
The  defoise  was  juatificatioa.  On  the  trial 
of  the  action  in  the  court  of  common  pleas, 
that  court,  over  the  d^endanta*  obJecd<m,  per- 
mitted the  plaiDtUF  to  give  in  chief  to  the  jury 
evidence  of  his  good  character.  The  circait 
court,  solely  on  account  of  this  ruling  of  the 
court  of  common  pleas,  reversed  the  judgment, 
and  remanded  the  cause  for  a  new  tnal.  Hdd, 
that  the  circuit  court  did  not  err. 
(Syllabus  by  the  Ckiort) 

Error  to  circuit  court.  Defiance  county. 

Action  by  one  Blakealee  against  Hughes 
and  others  for  libel.  From  a  judgment 
reversing  a  judgment  for  plaintiff*  be 
brings  error.  Affirmed. 

Statement  by  tbe  coart: 

The  plaintiff  In  error  brought  an  action 
in  the  court  of  common  pleas  of  Defiance 
county  to  recover  damages  for  an  alleged 
libelous  article  that  the  defendants  in 
error  ca  used  to  be  published  in  a  news- 
paper, reflecting  on  his  character  for  hon- 
esty and  veracity.  Tbe  defendants  died 
separate  answers  In  the  action,  setting  up 
tbe  circumstances  of  a  transaction  wblcb 
tbey  claimed  establlBhed  tbe  substantial 
tmtb  of  tbe  p-uhlleatloD.  Upon  tbe  trial 
the  plaintiff  In  error  Introduced  to  the 
Jury,  In  chief,  over  tbe  objection  ol  the  de- 
fendants in  error,  evidence  of  bts  character 
for  "truth,  veracity,  honesty,  and  fair 
dealing."  Tbe  Jary  rendered  avCTdlet  in 
bis  favor,  npon  wblch  tbe  court  of  com- 
mon pleas  gave  blm  a  Judgment.  This 
Judgment  was  reversed  by  the  circuit 
court  on  the  ground  that  the  court  uf 
common  pleas  erred  in  permitting  the 
plaintiff  In  prror  to  give,  In  chief,  evidence 
of  his  good  character.  To  reverse  this 
Judgment  of  tbe  circuit  court,  the  present 
proceedings  were  Instituted. 

Harris  &  Cameron  and  Thompson  & 
Farlow,  for  plaintiff  In  error.  Goulter  Jk 
Oriffin,  J.  C.  Ryan,  and  Hill  ft  Hnbbard, 

for  defendants  In  error. 

PER  CCRIAM.  The  law  presnmes  the 
plaintiff's  character  to  be  Koud.  1  Hll. 
Torts,  9  63.  Notwithstanding  this,  some 
courtB  and  aatborflbold  that  in  actions  of 
slander  and  libel  the  plaintiff  may  confirm 
the  prennniptlon  by  evidence.  3  8uth. 
Dam.  665:  Shroyer  v.  Miller,  3  W.  Va.  158. 
Contention  Is  also  made  that,  as  the  law 
only  presumes  an  average  character,  the 
plaintiff  should  be  permitted  to  establish. 
If  be  can,  a  character  anperlor  to  tbat.  In 
order  to  enliance  tbe  amonnt  of  his  recov- 
ery. Claim  is  further  made  that  the  de- 
fendant in  this  class  of  cases  is  not  Injured 
by  tbe  plaintiff  introdnclng  evidence  of  his 
good  character  lu  chief,  because  It  only 
tends  to  establish  what  the  law  would 
presume  In  the  absence  ol  the  objection- 
able evidence.  The  lorceof  this  latter  con- 
tention would  be  greatly  increaaed  If  the 
evidence  of  good  character  actually  Intro- 
duced tended  to  establish  a  character  of 
the  same  degree  of  excellence  that  the  law 
would  presume,  It  no  evidence  should  be 
given,  and  if  It  could  be  uertalnly  kaown 
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that  the  plain tlff*B  good  charanter  waa  no 
more  forelUly  preBented  to  the  minds  of 
the  Jory  bj  the  favorable  oplaioas  of  blR 
neighbors,  delivered  onder  oath  Id  their 
presence,  than  It  woald  have  been  by  n 
silent  presumption  uf  law.  At  best,  the 
contention  that  the  plaintiff  In  that  class 
of  actions  shonld  be  allowed  to  eatabllRb 
by  evidence  a  character  superior  to  that 
presumed  by  law  cannot  be  barmonlced 
with  the  other  claim,  that  there  Is  no  error 
In  allowing  It  to  go  to  the  Jury,  because  It 
only  eatablltihua  what  tbe  law  presumes. 
Without  entering  Into  any  discussion  of 
the  principles  Involved  In  tbls  question, 
we  think  the  rule  forbtddlog  tbelutrodnc- 
tton  of  such  evidence  In  cblef  has  prevailed 
In  tlilti  state  from  an  early  period  In  Its 
Judicial  history.  Tbe  rule  la  plain,  and  of 
easy  application,  works  no  substantial 
Injustice,  and  no  sufBclent  reason  has  been 
adduced  to  jostlly  Its  being  oTertnrned. 
Jodgment  affirmed. 


(50  OUo  St.  484} 

STSRUNG  WRgJCH  CO.  et  aL  t.  AM- 
STUTZ  et  al. 

(Supreme  Ck>nrt  of  Ohio.  June  20,  U93.) 

OonroiuTioits— AoBBBxxm  or  Stooehouuirs  to 

CONTBIBCTB  TO  BaT  DBBTS  —  KMVOBOUISKT  — 

PLBIDIKOB. 

1.  An  agreement  entered  into  by  the  sol< 
vent  fihareholders  of  an  embarrasaea  corpora- 
tion, that  they  will  severally  contribate  to 
raise  a  fnnd  to  uay  the  corporate  liabilities, 
creates  a  valid  obugation:  and,  if  the  share  to 
be  contributed  by  eadi  is  not  expressly  fixed 
by  the  terms  of  tbe  agreement,  each  ihould 
contribute  In  the  proportion  tlmt  the  number 
of  shares  of  stock  oTvued  by  him  bears  to  the 
shares  held  by  all  the  c<mtnbntora. 

2.  Where,  la  such  ease,  me  of  tiie  share- 
holders agreed  that,  as  part  of  Us  contribution, 
he  would  cancel  and  Borrender  a  promissory 
note  held  by  him  against  the  corporation  and  a 
part  or  all  of  the  other  contributing  shar^old- 
ers,  for  a  corporate  debt,  aad  snch  other  con- 
tributors have  performed  the  agreement  oa 
their  part,  they  and  the  corporation  may  set  up 
the  contract  in  bar  of  a  reeov^  in  an  acdou 
brought  upon  such  note. 

3.  Where  facts  suffident  to  defeat  the 
plaintiffs  right  of  recovery  appear  in  an  an- 
swer, it  is  orror  to  sustain  a  oemarrer  to  it, 
however  nnakiilfnllv  the  material  facts  may  be 
arranged  with  reference  to  each  other,  or  with 
reference  to  other  and  immaterial  fiuits. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Wayne  county. 

Action  on  a  promissory  note  byAmetuts 
and  others  against  tbe  Sterling  Wrench 
Company  and  otbers.  From  a  Judgment 
affirming  a  Judgment  for  plaintiffs,  dfliand- 
ants  bring  error.  Beversed. 

Statement  by  the  court: 

Defendants  In  error  brought  an  action 
tn  tb«  court  nf  common  pleas  of  Wayne 
county  on  a  promtusqry  note,  against  the 
Sterling  Wrench  Company,  the  maker,  and 
A  number  of  its  stockholders  as  guaran- 
tors thereof.  Tbe  plaintiffs  in  error  set 
up,  in  bar  of  a  recovery  on  the  note,  the 
following  amended  answer:  **Tbe  defend- 


ants now  come,  and,  on  leare  of  court,  file 
this,  their  amended  answer,  and  say  that 
said  Hterllng  Wrench  Company  la  Incor- 
porated as  stated  in  the  petition,  and 
that  said  oota  was  executed  as  stated  In 
the  petition.  Tbe  defendanta  furtbw  say 
tnat  on  or  about  the  let  day  of  Apm. 
1887,  the  said  plaintiff  waa  a  member  and 
stockholder  of  tbe  Sterling  Wrench  Com- 
pany, together  with  said  defendants  here- 
in, and  that  at  said  time  the  Sterling 
Wrench  Company  was  grvatly  embar- 
rassed, and  in  debt  In  the  som  of  aboot 
f8O,O0U,  whlbh  said  $3O,00U  was  made  up  of 
thiH  note  sued  upon  In  tbe  petition,  and 
other  notes  on  which  plaintiff  was  a  Jolat 
maker,  in  the  sum  of  abont  fS.CMH).  That 
on  or  about  the  Ist  day  of  April,  18H7.  tbe 
said  Sterling  Wrench  Company  and  said 
dtfendants  herein,  together  with  the  plaia- 
tlff,  aa  Buretlea,  haTing  theretofova  eie- 
ented  and  delivered  their  Joint  note  to  tbe 
Phoenix  National  Bank  of  Medina  for  tbe 
sum  of  abont  98,300,  with  accrued  fntw- 
est,  und  the  said  note  then  being  due  and 
not  paid,  the  plaintiff  herein  and  tbe  de- 
fendants, all  being  members  and  stock- 
holders of  the  sterling  Wrench  Compaoy, 
called  a  meeting  to  devise  plans  for  llget- 
dating  their lodebtedneHB  and  avoiding  lit- 
Igatlon  by  suits  then  threatened  to  be 
brought  against  the  Sterling  Wrench 
Company,  the  plaintiff  and  the  defend- 
ants herein.  That  at  said  time  all  of  said 
980,000  indebtedness  was  then  due.  That 
plaintiff  waa  liable,  as  a  Joint  maker  with 
the  defendants  hereto,  on  aatd  note,  to  the 
Pbomtx  National  Bank  of  Medina.  That 
said  defendants  were  Indebted  to  hlmia 
tbe  sum  of  abont  93>000,  as  represented  by 
tbejioteset  out  In  tbe  petition.  Thatat 
aaid  date  the  plaintiff  and  one  Stdner 
were  the  only  members  of,  and  stock- 
holders of,  said  company,  who  bad  ad- 
vanced any  money  to  said  company  iodl- 
Tldoally.  Tbataald  Stelner.aa  payee,had 
a  note  of  even  date  and  of  like  amonat  of 
tbe  note  sued  upon  herein,  made  and  ex- 
ec oted  by  the  same  defendants.  That  at 
said  date  it  was  mutually  agreed.  In  order 
to  save  the  Sterling  Wrench  Company  and 
tbe  defendants  herein  from  the  threatened 
lawsuit  on  said  nutea.  aggreKatlng  aboot 
980,000.  and  to  save  aaldaefendaDta  aad 
the  plaintiff  herein  from  the  threatened 
lawBulte  for  tbe  collection  of  said  9S,0M 
note  made  to  the  Phoenix  National  Bank 
of  Medina  as  aforesaid,  which  aald  note 
was  one  of  the  notes  Included  In  said  ag- 
gregate debt  of  9S0.U00,  that  if  the  plala- 
tltf  and  said  Steiner  would  surrender,  can- 
cel, and  hold  lor  naught  their  aald  notes 
made  to  them,  and  signed  by  the  saine 
payors  which  signed  the  note  set  nut  In 
the  petition,  the  stockholders  of  said  com- 
pany, who  were  liable  for  said  debts, 
agreed  to  pay  oft  and  liquidate  all  out- 
standing debts,  and  to  pay  the  note  to  tbe 
Phoenix  National  Bank  erf  Medina,  of 
which  said  plaintiff  was  a  Joint  makw, 
and  relieve  plaintiff  from  further  responsi- 
bility, if  he,  the  said  plalntitt,  would  no 
longer  seek  to  bold  said  defendants  herda 
on  tbe  note  set  out  in  tbe  petition;  and 
that  eald  John  C.  Steiner,  then  and  there, 
also  agreed  chat  he  would  not  bold  bis 
note,  which  Is  like  the  note  set  ont  tn  tbe 
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intltion  against  Bald  defandants  herein, 
IB  a  valid  claim,  U  aald  atocKboldera  or 
(aid  SterllDS  Wreocb  Curapany  would  llq- 
ildate  the  dehta  of  Hald  compao/  in  the 
nanner  aforesaid.  That  at  tbedateafore- 
lald,  the  company  being  Indebted  In  the 
lOin  of  aboat  |(30,000  as  aforesaid,  many 
:>f  the  stockholders  of  said  company  being 
totally  Irresponsible  for  their  debts,  and 
owning  alargeamountol  tbeeapltalstock 
it  said  compaay,  the.sald  plalotift  herelo* 
aD(1  the  said  John  O.  Stelner,  Daniel  Am- 
itutK,  C.  E.  Stelner,  Joseph  Ross,  Jacob 
FCrause,  Chrlstlau  Kraosu,  A.  A.  Bark- 
liolder,  Fred  Amstnts,  John  Amstutz,  and 
loseph  Amstutz,  being  the  only  responsi- 
ble members  of  said  company,  owned 
nbont&5  per  cent,  of  the  capital  stock  of 
«ald  company.  That  It  was  then  and 
there  rantnalfy  agreed  by  plalnttlt  and  tbe 
defendants  that  the  said  platntltf  and 
tbe  said  JohnC.StetnerwonId  cancel  tbelr 
debts,  which  Is  tbe  note  set  oat  In  tbe  pe- 
tition, and  said  note  held  by  said  John  C. 
Btelner,  heretofore  described  herein,  being 
an  Indebtedness  against  tbe  said  company 
sod  said  ddendants,  and  ctmtrlbnCa  the 
aame  as  a  part  of  their  aliqnot  share 
towards  liquidating  the  whole  of  said 
Indebtedness.  That  thereupon  the  said 
plaintiff  and  tbe  said  John  C.  Stelner  did 
asree  and  accept  of  the  terms  hereinbefore 
mentioned.  That  John  0.  Uteiner  has 
wholly  and  fully  carried  out  the  terras  of  bis 
said  agreement,  and  has  caused  bis  naid 
note  to  be  canceled  by  way  ol  contribution 
to  the  pay  men  t  of  said  debca«  and,  as  addi- 
tion thereto,  paid  his  aliquot  proportion, 
totbeamoaot  of  about  f6,000,  Including 
said  note,  and  has  fully  liquidated  his 
share  of  tbe  IndebtedneHs,  as  be  had  then 
and  tbere  agreed  to  do,  pursuant  to  said 
agreement  and  nnderstandlng  with  the 
plaintiff  and  said  stockholders  of  said 
company;  and, In  pur^oancetosald  agree- 
ment, said  stockholders,  who  were  re- 
sponsible, and  relied  upon  tbe  prttmlses  of 
tbe  platntltf  to  contribute  said  note  and 
such  further  sura  of  muoey  as  would  be 
neccHsaryfor  the  plaintiff  to  fully  liquidate 
taiR  share  of  Che  indebtedness  of  said  cor- 
poratloOt  did  pay  off  and  fully  liquidate 
Hald  note  for  which  plaintiff  was  liable, 
as  a  Joint  maker,  to  the  Phoenix  National 
Bank  of  Medina,  Ohio.  That  said  defend- 
ants herein,  said  stockholders  of  said  com- 
pany, would  never  have  advanced  money 
to  liquidate  said  note  on  which  the  said 
plaintiff  herein  was  liable  as  a  Joint  maker 
to  tbe  Phoenix  National  Bank  of  Medina, 
tf  they  had  not  fully  believed  that  said 
plaintiff  would  perform  bis  part  of  said 
agreement.  That,  in  consideration  of  tbe 
prorolae  nf  the  plaintiff,  said  defendants 
herein  did  stop  the  threatened  enlts  about 
to  be  commenced  against  said  company, 
these  defendants,  and  the  plaintiff,  which 
they  wonid  not  have  done,  if  they  would 
not  bavB  relied  wholly  upon  tbe  promises 
of  the  plaintiff  to  contrlbate  said  note 
as  be  bas  agreed  to  do,  and  tbe  further 
sum  necesBary  on  the  part  of  plaintiff  to 
be  contributed  to  liquidate  said  Indebt- 
ednesH,  for  which  he  was  also  liable  with 
tbe  d^endants  herein.  Tbe  defeudaate 
further  say  that  all  of  said  stockholders 
did  eontrlbate  towards  the  liquidation  ol 


said  indebtedness  a«  tbqr  had  agreed 
to  do,  and  relied  upon  the  statements  and 
agreement  of  ttae  plaintiff,  which  they 
would  not  have  done,  bad  tb^  believed 
that  the  plaintiff  would  not  perform  bis 
port  of  the  asrreement  to  be  performed  by 
him;  and,  by  reanon  of  the  plaintiff  not 
fuISIIlng  his  portion  of  said  agreement,  bis 
proportionate  share  of  said  debts  of  said 
company,  for  wblcb  be  waa  liable  as  a 
Joint  maker,  are  as  yet  unliqaldated. 
That  tlie  plaintiff  was  at  tbe  time  be  made 
the  said  agreement,  and  Is  now,  and  ever 
since  has  been,  able,  financially,  to  pay 
and  liquidate  bis  proportion  of  said  In- 
debtedness aa  he  agreisd  to  do,  and  that 
the  pretending  tohold  said  note  as  a  valid 
claim  against  defendants  herein  Is  In  fraud 
of  the  rights  of  the  defendants  herein,  and 
la,  by  remoQ  of  tbe  premises,  mer^  a 
•bam  and  pretended  claim  of  lisbility  doe 
him  from  the  defendants,  and  It  has  been 
fully  liquidated  and  paid  in  tbe  manner 
aforesaid;  and  tbe  d^endanta  therefore 
pray,  by  reason  of  the  premises,  and  tbe 
facts  aet  forth  herein,  that  said  note  sued 
on  be  ordered  to  be  delivered  op  to  be  can- 
celed, and  that,  in  default  of  cancding  tbe 
same,  tbe  order  and  decree  of  this  court 
stand  for  such  cancellation.  And,  by  rea- 
son of  the  premises  and  the  facts  stated, 
the  defendants  deny  each  and  every  alle- 
gation in  the  petition  not  admitted  to  be 
true."  To  this  answer  a  demurrer  was 
Interposed  and  overruled.  No  further 
pleadings  were  had,  and  Judgment  was 
rendered  against  the  plaintiffs  In  error  for 
the  amount  dne  on  tbe  note.  This  judg- 
ment bavlng  been  affirmed  by  the  circuit 
court,  the  canae  was  brought  here  for  r^ 
view. 

Tocum  A  Tnggart  and  John  McSwee- 
ny,  Jr.,  for  plaintirfs  In  error.  Johnson  ft 
Taylor,  lor  defendants  in  error. 

P£B  CURIAM.  An  Inspection  of  the 
amended  answer  will  disclose  an  attempt 
to  set  forth  an  agreement,  by  the  terms  of 
which  the  defendant  In  error  was  to  can- 
cel and  surrender  the  promissory  note 
upon  which  this  ardnn  vaa  founded. 
The  statement  of  tbe  terms  of  the  alleged 
agreement  wants  precision  and  clearness 
while  the  acts  of  performance  on  the  part 
of  the  plaintiffs  in  error,  as  well  as  tbe 
breach  of  the  contract  by  the  defendant 
In  error,  are  still  more  obscurely  stated, 
and  the  mind  Is  left  In  doubt  whether  tbe 
answer  Is  the  product  of  on  inartistic 
and  careless  effort  to  set  forth  a  bona  fide 
defense,  or  an  artful  attempt  to  arrange 
tacts  Insufhclent  for  that  purpose  so  as  to 
give  them  the  appearance  of  constituting 
a  valid  defense.  That  doubt  in  this  case, 
as  In  all  cases  where  the  contrary  purpose 
is  not  fairly  apparent,  should  be  resolved 
in  favor  of  an  honest  purpose;  and  under 
the  liberal  rules  for  the  construction  of 
pleadings,  favored  by  the  Code  of  Olvil 
Procedure,  the  answer  should  be  btM 
sufficient  If  It  contain  the  necessary  facts, 
bowever  awkwardly  they  may  tie  stated. 
Tbe  amended  answer,  when  tried  by  this 
test,  we  think,  Is  sufficient.  It  shows, 
among  other  things,  that  the  defendant 
in  error  was  a  solvent  stoek^oldsr  of  the 
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Storting'  Wreneb  Ctimpanr,  a  body  corpo- 
rate ander  tlie  laws  of  the  state;  that  the 
corporation,  altbougb  its  lasolvenry  was 
not  averred,  was  embarraaaed  bj  a  heavy 
debt,  which  was  dae,  and  actions  for  Its 
collection  threatened ;  that  the  defendant 
to  error  was  personally  liable  au  a  Joint 
maker  of  a  note  representing  93,000  of  this 
debt;  that  all  of  the  solvent  stockholders 
ol  the  concern*  including  the  defendant  In 
error,  agroed  among  tfaemselTeB  to  pay 
off  Its  entire  debt,  the  defendant  in  error 
agreeing  to  cancel  and  surrender  the  note 
Id  salt  as  a  part  of  the  aliquot  share  to 
be  contributed  by  him  for  that  purpose. 
This  was  an  original  contract,  made  by 
and  between  parties  financially  Interested 
In  the  success  of  the  concern,  to  accom- 
plish a  lawfol  object,  beneficial  to  each  of 
them.  Even  U  the  mntdal  promises  were 
not  anffiolent  conslderationa  foreach  other 
to  make  them  binding  obligations,  while 
wholly  executory,  yet,  after  full  perform- 
ance by  some  of  the  contracting  parties, 
those  so  performing  could  maintain  an 
action  upon  the  contract  against  those  In 
default. 

It  claim  should  be  made  that  the  con- 
tract was  too  Indefinite  to  support  an  ac- 
tion, In  that  It  did  not  fix  the  aliquot 
share  to  be  eontributed  by  each  share- 
holder towards  paying  the  debt,  reply 
maybe  made  that,  In  the  absence  of  an 
express  stipalatlon  In  respect  thereto,  It 
would  be  held  that  each  party  shoald  con- 
tribute such  proportion  of  the  entire  debt 
aa  his  stfMfc  bore  to  the  stock  of  all  the 
contributors.  That  Inquiry,  however,  Is 
not  Important  here,  because  It  is  averred, 
and  the  demnrrer  admits,  that  the  whole 
amoant,  except  the  share  of  the  defendant 
In  error,  has  been  contributed,  and  It  also 
appears  that  the  share  of  the  defendant  In 
error  Is  at  least  equal  to  the  note  In  uult, 
for  the  answer  alleges  that  be  was  to  con- 
tribute the  amonnt  of  the  note  In  suit  as 
a  part  of  his  aliquot  share.  The  full  per- 
formance by  the  other  contracting  parties 
of  their  obligations  under  tbe  contract  is 
expresely  averred ;  it  being  stated  In  di- 
rect terms  that  they  "did  stop  tbe  threat- 
ened proceedings;  •  •  •  that  all  of 
■old  stockholders  dill  eootrlliute  towards 
the  liquidation  of  said  Indebtedness,  as 
they  had  agreed  to  do;  •  *  that 
they  "did  pay  oR  and  fully  liquidate  said 
note  *  •  upon  which  the  defendant 
in  error  was  liable  as  a  Joint  maker;  and 
that,  "by  reason  of  tbe  plaintiff  not  ful- 
filling his  portion  of  anid  agreement,  hie 
proportionate  share  olaatd  debts  of  said 
company,  for  which  he  Is  liable  as  a 
Joint  maker,  are  aa  yet  unpaid. "  If  this  Is 
true,  the  contracting  partica,  other  than 
the  defendant  in  error,  have  fully  per- 
formed their  part  of  tbe  agreement,  and 
all  the  debts  of  the  concern  are  paid,  ex- 
eeptsome  portion  of  that  which  he  was  to 
pay.  II  these  facts  are  true,— and  the  de- 
mnrrer admits  their  truth,— the  condi- 
tions upon  which  tbe  defendant  in  error 
was  to  cancel  and  surrender  the  note  In 
ault  have  been  fully  performed,  and  their 
performance  constitutes  a  good  equitable 
defense  to  an  action  founded  tbereon. 
Judgment  reversed,  and  cnuae  remanded 
lor  farther  proceedings. 


(US  IIL  US) 

CHZOAOO  on*;  RT.  CO.  t.  UcLAUGH- 

(Supreme  Gonrt  of  Illinois.    June  10.  1883.)* 

EVIDKSCB— ElPEETfl — PLAT*— TrUI^ 

1.  In  an  aotlOD  for  injury  caased  b7  a  col- 
lision between  a  grip  car  and  a  borse  car,  wit- 
ne.ssefl  who  have  testified  as  to  the  distance 
within  which  the  (jrlp  car  could  have  been 
stopped  may  testify  that  they  had  theretofore 
seen  grip  cars  stoiqted  within  a  certain  dis- 
tance at  the  nlace  of  the  collisioo,  since  such 
testimony  tanas  to  show  tbe  source  of  their 
knowledge. 

2.  A.  plat  of  the  streets  and  car  tracks  at 
the  place  of  collision  may  be  introduced  In  evi- 
dence after  a  surveyor  has  testified  that  the 
plat  is  a  correct  survey. 

3.  Upon  the  judge  asking  a  witness  a 
quMtion,  counsel  objected  that  the  witness  had 
alieady  answered  that  question,  to  whidi  the 
judve  replied:  "I  don't  think  he  answered  it 
fairly."  Hdd,  that  the  Judge's  remark  was  not 
prejudicial  error,  not  being  tbe  expresrion  of 
opinion  upon  any  questirai  determinable  by  tilie 
jury.    40  111.  App.  486,  affirmed. 

4.  Where  couosel  ofiFer  incompetent  evt- 
deace,  which  is  rejected  by  the  court,  the  fail- 
ure of  the  court  to  rebuke  counsel  for  offering 
euch  evidence  is  not  reversible  error,  that  b^ 
lug  a  matter  within  the  discretion  of  the  court, 
4(rilL  App.  486,  affirmed. 

AptWBl  from  appellate  court,  first  difr 
trict. 

jiction  by  Ellen  McLuugblln,  execotrix, 
against  tbe  Chicago  City  Hallway  Com- 
pany. Judgment  for  plaintiff.  Alfirmed 
on  appeal.  40  III.  App.  496.  Defendant 
appeals.  Affirmed. 

W.J.Hynea,  for  appellant.  Murphy  ft; 
Cummlngs  and  Olbbons  &  Kavanagh,  for 
appellee. 

MAORtTDER,  J.  This  Is  a  ault  brongbt 
by  tbe  appellee,  executrix  of  the  estate  of 
ber  deceased  huabaod.  John  McLaughlin, 
agaluHt  the  appellant,  the  Chlcaaro  Gty 
Railway  Company,  to  recover  damages 
for  tbe  death  of  her  said  husband.  Ver- 
dict and  Judgment  in  theclrcnlt court  were 
In  favor  of  the  plaintiff.  Hald  Jodgment 
has  been  affirmed  by  the  appellate  court. 
(40  111.  App.  406,)  and  tbe  case  Is  brought 
here  by  appeal  from  the  latter  court. 

At  the  time  ol  the  accident,  the  deceased 
was  engaged  in  driving  a  horse  cur  for  the 
West  Chicago  Street-Rallway  Company, 
and  was  killed  at  the  Intersection  of  Bau- 
dolpb  street  with  Wabash  avenue,  in 
Cbtcago,  In  a  collision  between  tbe  grip 
car  of  one  of  appellant's  cable-car  trains, 
running  north  on  said  avenue,  and  tbe 
horse  car,  which  be  was  driving  west- 
ward upon  eald  street.  Tbe  occurrence 
took  place  about  7  o'clock  In  tbe  morning, 
while  there  were  yet  but  few  persons  upon 
the  streets.  The  reorend  of  the  horse  car 
was  strack  by  the  grip  car,  and  knocked 
off  the  track.  The  force  ol  the  concussion 
threw  the  deceaaed  over  the  dashboard, 
and  the  horses,  becoming  frightened, 
dragged  tbe  ear  over  bim,  ao  that  he  was 
killed. 

The  Jndgment  of  the  appellate  court  Is 


*  Reported  by  Lonls  B<daot,  Jr..  Esq.,  of  the 
CSiicago  bar. 
■Rebeaiiug  doled  October  term,  189S. 


Digitized  by  Google 


IB.)  OHXOAOO  OXTT  BT.  CO.  v.  UoLA-UaHLDSr.  797 


coneloslre  npon  the  (acta.  Oar  attention 
IB  not  called  to  any  error  in  the  ^vlng 
or  retasal  of  InBtractlons.  Sume  of  the 
wltneasea  were  allowed  to  state  In  what 
distance  the  Krlp  car  coulil  be  stopped,  go- 
In^  at  the  rate  ol  apeed  at  which  It  was 
then  traveUDK>  Appellant  claims  that  It 
was  error  to  permit  these  witnesses  to 
state  that  they  bad  theretofore  seen  grtp 
cars  stopped  at  a  certain  distance  at  the 
point  of  Intersection  between  the  cable- 
car  tracks  and  the  horse-car  tracks  where 
the  accident  happened.  It  was  competent 
to  show,  as  bearing  upon  the  qaestlon  of 
ncKlIgem^e,  that  the  grip  car  was  not  so 
near  the  point  where  the  horne  car  was 
cruBslog  the  cable  track  as  to  moke  It  Im- 
possible to  stop  It  before  It  ahoald  come  In 
contact  with  the  horse  car.  A  witness 
who  teatided  as  to  the  po»lbll)ty  of  stop- 
ping within  a  stated  nistance  coold  an- 
swer as  to  the  source  and  basis  of  his 
knowledge.  The  witnesses  referred  to 
had  been  la  the  service  of  street-ear  com- 
panies, and  a  rtference  to  preTlons  ex- 
perience and  ubserratlon  wan  not  Im- 
proper, becanae  It  tended  to  show  that 
they  were  qualified  to  give  evidence  as  to 
the  distance  within  which  It  was  postilble 
to  atop  sach  car. 

It  Is  objected  that  the  conrt  allowed  a 
certain  plot  to  be  Introduced,  **  without 
any  proof  to  show  that  It  ci>rrectly  rep- 
resented the  sltaatlon  and  location  of  ot>- 
Jects  shown  thereon,  at  the  time  of  the  ac- 
cident. "  We  think  that  there  was  evi- 
dence  enongh  to  Justify  the  admission  of 
the  pint  (or  the  purpose  Tor  which  It  was 
Introdnced.    A  surveyor  testified:  "The 

£lat  presented  Is  a  correct  survey  of  those 
iteraectlons.  It  Is  a  ground  plan  of 
fttreets  and  Intersections  at  the  Intersec- 
tion of  Wabash  and  Randolph ;  also 
ahowlngr  the  position  of  the  car  tracks 
that  cross,"  etc.  The  plat  was  not  in- 
tended to  he  a  pictorial  or  photographic 
representation  of  the  cars,  horses,  men, 
and  other  objects,  an  they  appeared  when 
the  collision  took  place. 

One  of  the  d^endant's  witnesses  was 
asked,  opon  his  cross^xamlnatlon,  if  a 
certain  paper  shown  to  htm  contained  his 
examination  as  previously  taken  before 
the  coroner's  Jury.  A  number  nf  ques- 
tions were  addressed  to  him.  calling  upon 
him  to  answer— First,  whether  he  did,  as 
a  matter  of  fact,  swear  to  the  statements 
contained  lo  the  paper  before  the  coron- 
er's jnry ;  second,  whether  the  statements 
therein  contained  were  true  or  false.  The 
witness  had  been  the  driver  or  manager 
o!  the  grip  car  at  the  time  of  the  accident, 
and  had  been  an  eyewitness  of  the  occur- 
rences mentioned  lo  the  writing  which 
was  shown  to  him.  He  somewhat  per- 
slstMitly  limited  bis  answers  to  those  por- 
tions of  the  qnestlons  wblcb  had  reference 
to  the  correctness  of  the  writing  as  a 
statement  of  what  he  had  formerly  swum 
to,  but  Ignored  the  Inquiries  which  had 
reference  to  the  truth  or  falsity  o(  the  con- 
tents of  the  writing.  The  trial  Judge,  ap- 
parently with  a  view  of  pointing  out  to 
the  witness  the  distinction  thus  Indicated, 
asked  him  a  question  for  the  purpose  of 
directing  bis  attention  to  the  fact  that  he 
was  directed  to  say  whether  the  account 


given  In  the  paper  of  the  occurrences 
which  be  had  witnessed  waa  correct  or 
DOC,  Independently  of  tlieqneatlon  whether 
the  paper  was  or  was  not  a  correct  re- 
production of  his  former  examination. 
Counsel  for  defendant,  before  the  witness 
made  reply,  said  to  the  court,  **  He  has  an- 
swered that."  In  response  to  the  counsel, 
theconrteald,  "J  don't  think  ho  answered 
It  fairly."  To  this  remark  of  the  court, 
the  record  recites  that  there  was  "excep- 
tion by  counsel  for  defendant,"  and  the 
making  of  tbe  remark  is  here  Insisted 
npon  as  error.  It  Is  claimed  on  behalf  of 
the  appellant  tbat  the  words  thus  used 
by  the  court  reflected  npon  tbe  credibility 
and  fairness  of  the  witness,  and  had  the 
effect  of  prejudicing  the  Jnry  against  him. 
Reference  is  made  to  the  case  of  Andreas 
V.  Ketcham,  77  111.  877,  where  it  was  said 
that  the  law  would  not  permit  a  Judge 
"  to  bias  the  Jury  by  bis  own  opinion  as  to 
any  fact  in  controversy  which  bad  to  be 
established  by  evidence."  Reference  is 
also  made  to  tbecaseof  Insnrance  Go.  v. 
Pnlver,  128  111.  829. 18  N.  £.  Bep.  804,  where 
it  Is  said :  "Owing  to  the  regard  which  Is 

Eald  by  Jurors  to  tbe  opinion  of  the  Judge, 
e  should  nse  great  canti<tn  In  expressing 
his  opinion  on  any  question  which  It  Is 
the  province  of  the  Jury  to  determine.** 
We  cannot  see  that  there  was  here  tbe 
expression  of  an  opinion  by  tbe  court 
upon  any  fact  in  controversy,  or  npon 
any  question  coming  witbtn  the  prfirlnce 
of  the  Jury  to  determine.  The  question 
raised  by  the  remark  of  counsel  was 
whether  a  previous  answer  made  hy  the 
witness  was  a  sufficient  auswpr  to  the 
question  addresnd  to  blm.  Tbe  anffideu- 
cy  of  tbe  answer  of  a  witness  la  a  mat- 
ter for  the  determination  of  the  conrt,  and 
not  the  Jnry,  Tbe  refnsal  of  a  witness  to 
answer  questloBB  pertinent  to  the  Issue 
put  to  him  in  a  proceeding  before  a  court 
which  has  jurisdiction  of  the  controversy  la 
a  contempt  or  court.  If  tbe  witness  be 
competent,  and  the  question  pertinent  to 
tbe  IsHue,  he  may  be  compelled  to  answer. 
Rap.  Wit.  §  808,  par.  3,  and  eases  dted  in 
notes.  Tbe  reply  of  tbe  conrt  to  the  re> 
mark  of  counsel  was  merely  the  announce- 
ment of  the  court's  decision  that  the  ques- 
tion asked  bad  not  been  answered  by  tbe 
witness.  It  would  have  been  better  to 
have  used  some  other  word  than  "fairly." 
Bnt  after  examining  all  tbe  testimony  of 
the  witness.  Including  the  running  Are  of 
controversy  and  dialogue  between  oppos- 
ing counsel,  and  between  counsel  and  tbe 
court,  we  do  not  think  there  was  any  In- 
tention to  reflect  upon  the  credibility  of 
the  witness,  or  that  tbe  Jury  could  have 
so  understood  what  was  said.  The  word 
"fairly"  was  Intended  to  designate  mere- 
ly the  fuUnen  or  sufflcleney  or  respon- 
alveness  of  the  answer.  But,  even  If  the 
words  used  be  regarded  as  designating  h 
want  of  frankness,  they  were  applied  only 
to  tbe  mode  of  answering,  nnd  not  to  the 
subject-matter  nf  the  answer  itself.  It 
cannot  be  said  that.  If  a  court  compels 
a  reluctant  witness  to  answer  a  legitimate 
question,  auch  act  <rf  comnnlslon  will  au- 
thorize a  reversal,  upon  tbe  ground  that 
It  has  a  tendency  to  discredit  the  witness 
In  the  opinion  of  the  jury.  In  the  Pnlver 
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Case,  Biipra,  It  was  oaiil:  "E^rery  un- 
gnaraed  expresslun  ol  tne  JiidKO  In  Btatlnie 
reasons  to  counsel  for  his  rnllnKS  caonot 
be  tmated  ns  a  Kfouad  tor  srantiag  a 
new  trial.  To  do  ao  would  be  to  greatly 
embfirrass  tbe  ad  m  Inlet  ration  of  Juetice." 
Upon  referring  to  tbe  Instructions  given 
to  the  Jury,  we  find  that  their  languaKe 
was  sufficient  to  guard  agalust  any  erro- 
neous impressions  as  to  the  credibility  »f 
tbewltDemes  furtbedetnidant.  Wedonot 
regard  the  making  by  the  court  of  the  re- 
mark thus  commented  upon  as  snfflclent 
to  Jnatltjr  a  reversal  of  the  Judgment. 

As  a  part  o(  bis  original  case,  connwl 
for  plaintiff  below  examined  a  witness 
named  Knight,  who  was  driving  a  horse 
car  eastward  at  the  time  of  the  accident, 
and  witnessed  tbe  coUlalon  which  resnlted 
Id  McLaughllD'a  death.  Gpon  ero8s-«x- 
amloatioD,  eonnael  for  detnidant  ques- 
tioned Knight  as  to  what  he  bad  previ- 
ously sworn  to  before  the  coroner,  refer- 
ring at  the  same  time  to  what  porported 
to  be  a  written  statement  of  the  testi- 
mony theretofore  taken  before  tbe  cor- 
oner's Jnxy.  Attheopeniog  of  court  on 
the  next  morning,  counsel  for  plEUntlff,  be- 
fore proceeding  with  his  evidence,  which 
was  nut  yet  closed,  said:  ** Before  going 
un  with  the  case,  I  would  like  to  read  the 
testimony  of  John  Knight  before  tbe  cor- 
oner, to  show  that  his  testimony  there 
does  not  contradict  bis  testimony  here." 
Exception  was  taken  by  defendant's  conn- 
8(d  to  tbe  statement  thus  made,  and  the 
court  refused  to  allow  plaintiff's  coansel 
to  read  the  proffered  testimony.  Counsel 
for  defendant  then  said :  "1  ask  tbe  court 
to  rebake  counsel  for  that  statement,  and 
to  rule  upon  Its  propriety."  The  bill  ol 
exceptlonsthen  shows  thefoUowlngentry : 
"Because  tbe  court  takes  no  action  lu  the 
matter,  attorney  for  defendant  excepts.** 
We  do  not  understand  that  the  exception, 
■aa  tbns  set  forth  in  the  record,  is  to  tbe 
langnatte  used  by  the  court  in  overruling 
tbe  offer  to  read  the  testimony,  bnC  merely 
to  tbe  fact  that  the  court  remained  silent 
when  asked  to  rebuke  or  reprimand  plain- 
tiff's attorney.  The  rnUng  of  the  court, 
which  refused  to  allow  tbe  testimony  tn 
be  read,  was  In  favor  of  the  defendant, 
«nd  therefore  he  cannot  be  heard  to  com* 
plain  of  it.  But  tbe  failure  of  the  court  to 
administer  the  rebuke  is  claimed  to  be 
error,  upon  the  alleged  ground  that  "the 
Intention  must  have  been  to  excite  in  the 
mind  of  tbe  iurors  a  belief  that  counsel 
for  appellant  had  been  misrepresenting 
tbe  testimony  of  Knight  before  the  coro- 
ner, and  that  be  held  evidence  in  his  band 
to  show  that."  The  qaestlons  of  defend- 
ant's counsel  were  evidently  asked  with 
a  view  of  laying  a  foundation  fur  contra- 
dicting the  witness.  A  witness  may  be  Ira- 
pear.hed  by  establishing  an  incoaslsteucy 
between  bis  teatimony  at  tbe  trial  and 
tbeeunteuts  of  a  deposition  sworn  to  by 
him.  Tbe  evidence  of  u  witness,  taken  be- 
fore a  coroner,  can  be  used  to  contradict 
tbe  evidence  of  the  same  witness,  subse- 
quently given  on  a  trial  in  court.  Rap. 
Wit.  9  20&;  People  v.  Derine»  41  CaL  4o3; 


Insurauce  Co.  v.  Yocke,  ISO  HI.  657,  22  N. 
£.  Rep.  467.  But  the  ordinary  rule  la  that 
the  deposition  or  letter  or  other  writing 
which  Is  to  be  used  lor  Impeaching  por- 
poHss  shall  be  read  by  the  cross-examining 
counsel  as  a  part  of  his  own  evidence, 
when  he  presents  bla  side  of  tbe  case.  IC 
may  sometimes  be  read  at  once,  at  the 
request  of  the  cross-examining  counsel, 
when  it  appears  to  be  necessary  to  found 
certain  qneatluns  npon  Its  eonteuta.  Bap. 
Wit.  §  208.  While,  therefore.  It  would 
have  been  allowable  for  defendant's  nouo- 
sel.  after  plaintiff  had  rested,  to  introduce 
the  evidence  taken  before  the  coroner,  fur 
tbe  purpose  of  contradicting  plaintiff's 
witness,  if,  in  bis  oplDlon.  It  woald  have 
had  that  effect,  yet  the  plaintiff  had  nu 
right  to  introduce  it  for  the  porpoae  of 
showlDK  that  it  did  not  contradict  bis 
own  witneea.  Hence,  the  inllng  of  tb« 
court  was  unquestionably  correct.  But  it 
dues  not  follow  that  plaintiff's  cunosel 
should  hare  been  reprimanded  bncauae  he 
offered  to  Introduce  testimony  which  was 
Inadmissible.  There  is  nothing  toabow 
that  his  offer  was  not  made  In  good  faith, 
or  that  he  was  not  honestly  mistaken  as 
to  his  right  to  read  it.  It  must  be  left 
largely  to  the  discretion  of  the  trial  court 
to  determine  whether  an  offer  to  intro- 
duce evidence  is  made  in  a  legitimate  way, 
and  for  a  legitimate  purpose,  or  whether 
It  is  made  for  the  purpose  of  Improperly 
Influencing  the  jury,  by  uttering  in  their 
presence  what  they  ought  not  to  hear, 
we  are  unable  to  say  that  there  was  bere 
any  abuse  of  the  discretionary  power  thus 
lodged  In  tbe  trial  court.  We  are  satisfied 
that  the  defendant  was  not  injured  by 
what  took  place  in  reference  to  this  mat- 
ter, because  an  instructlun  was  givoi 
that,  "in  considering  and  deciding  the 
case,  the  jury  should  look  solely  to  tlie  ev- 
idence for  the  facts,"  and  because,  alter 
plaintiff's  counsel  had  offered  to  rend  tl» 
coroner's  minutes  of  the  testimony  taken 
befure  hlra,  and  after  plaintiff  had  rested, 
and  thedefendant  hadbegun  to  present  its 
evidence,  the  counsel  for  defendant  was 
permitted  to  examine  the  shorthand  re- 
porter who  took  the  teatimony  ol  the  wit- 
ness Knight  before  the  coroner,  and  to 
prove  from  tbe  shorthand  notes  what  the 
witness  did  actually  say  before  tbe  coro- 
ner. If  the  evidence  of  the  reporter,  given 
with  a  transcript  of  bis  notes  in  his  hand, 
showed  any  contradictions,  the  defendant 
had  the  benefit  of  them,  and  they  counter- 
balanced tbe  injurious  effect  of  any  con- 
trary Intimation  contained  in  tbe  previ- 
ous oli^rof  plalntllfa  counsel.  Tbe  Jury 
were  Instructed  tliat  H  they  believed  from 
the  evidence  that  any  of  the  witnesses  had 
made  statements  under  oath,  at  the  coro- 
ner's inquest,  contradictory  of  the  state- 
ments made  upon  the  stand,  they  would 
haven  right  to  take  into  consideration 
such  contradictions,  together  witli  all  the 
other  facts  and  circumstances  In  the  case, 
in  determining  the  value  of  their  evidence, 
and  the  weight  to  be  given  to  It.  Tbe 
Judgment  of  tbe  appellate  court  ia  ol- 
flrmed. 
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VIZBTTB  T.  VIZETSK.^ 

(SopreiiM  Omirt  of  nunols.   Jane  19,  1893.)* 

DiTOEOa— Gbueltt— EnDSKai— HosBAm  um 
WiFB— Qift-Phbstimftion. 

1.  In  a  suit  br  a  Vlfe  for  divorce  on  the 
ground  of  "extreme  and  r^eated  cruelty,"  the 
evidence  showed  no  acts  of  personal  violence 
except  one  puah,  whidi  did  not  injure  her,  or 
leave  any  marks  on  her  person.  There  was 
evidence  that  the  huaband  wbb  disagreeable  In 
his  manners,  and  that  he  did  not  famish  his 
wife  with  all  the  moner  she  desired  for  liviafr 
ezpenaes;  but  it  also  appeared  that  he  had 
apent  ^,000  In  buving  a  house,  which  was 
deeded  to  her.  Had,  that  the  evidence  was 
not  snffident  to  sustain  a  decree  of  divorce. 
Shope  and  Bailer,  JJ.,  dissenting. 

2.  Where  a  husband  voluntarily  has  prop- 
ertj  paid  tor  by  him  conveyed  to  his  wife  the 
preanmptiiHi  is  that  he  intended  it  as  a  ^tt  to 
hor. 

Error  to  drcalt  court,  Cook  coonty; 
yi.  F.  Toley,  Judge. 

BUI  by  Julia  Flsette  asalnst  Charles  E. 
FlMtte  for  divorce.  CumplalnaDt  ob- 
tained a  decree.  Defendant  brlnea  error. 
Kevprsed. 

Warvelle,  Walab  &  Madden,  tor  plaluttn 
in  error.  Benjamin  F.  BleholBon,  for  de- 
fendant In  error. 

OHAIG,  J.  This  was  a  bill  tor  divorce, 
broaebt  1^  JoUa  Flsette  In  tbe  circnit 
eoort  of  Cook  county  agraluat  Charles  E. 
flsette  on  the  2»tb  day  of  Augnat,  1889. 
The  groonda  tor  divorce  relied  upon  by 
complainant  in  her  bill  were  extreme  and 
repeated  cruelty.  The  defendant  an- 
swered  tbe  bill.  In  wbtcb  be  denied  all 
cruel  treatment.  He  also  filed  a  cruas  bill, 
In  which  be  charged  tbe  complainant  with 
extreme  and  repeated  ernelty.  He  alHo 
alleged  that  certain  premises.  No.  8216 
Forest  avenue,  convej'ed  tu  tbe  wife  after 
marriage,  belonffed  tu  bim,  and  he  prayed 
In  tbe  crusB  bill  tliat  tbe  complainant  be 
decreed  to  bold  tbe  premises  In  trust  for 
him.  Tbe  court,  on  the  hearing,  un  the 
pleadings  and  evidence  entered  a  decree  of 
divorce  in  favor  of  tbe  complainant  In  tbe 
bUL  The  property  No.  8216  Forest  ave* 
une  was  vested  In  her,  and  the  defendant 
was  required  to  pay  $32  per  month  for 
tbe  maintenance  of  Charles  E.  Fizelte,  Jr., 
tbe  only  child  nf  complainant  and  defend- 
ant resulting  from  the  marriage.  It  ap- 
pears from  tbe  evidence  tbat  tbe  parties 
were  married  on  tbe  23d  day  of  October, 
18R7.  lo  Cbkago.  After  the  marriage  tbey 
boarded  wttb  complainant's  mother,  a 
widow,  about  three  weeks.  Then  they 
moved  to  tbe  No.  8^16  Forest  avenue 
property,  wblcb  was  purchased  about 
two  weeks  after  tbe  marriage.  They  re- 
mained at  this  place,  keeping  bouse,  until 
about  the  lat  of  March,  l>t89,  when  tbta 
plaee  waa  rented,  and  th^  moved  to 
1606  Wabash  avenue,— a  flat  over  tbe 
store  occupied  by  tbe  defendant.  Tbe 
parties  continued  to  reside  at  tbe  last- 
named  place  until  tbe  last  of  Augnrft  or 


*  Reported  by  Louis  Bolsot,  Jr.,  Esq.,  of  the 
CSiieago  bar. 
^Bdiearing  denied  October  term,  1893. 


tbe  first  of  September,  1889,  when  com- 
plainant moved  back  to  No.  8216  Forest 
avenue,  and  filed  her  bill  for  divorce.  It 
also  appears  tbat  when  tbe  parties  moved 
to  ForsBt  avenue,  and  commenced  hoaee> 
keeping,  complainant's  mother  and  taer 
two  brothers  went  with  tbem,andcon< 
tinued  to  reside  with  them  nntll  the  com- 
plainant returned  to  the  home  on  Forest 
avenue,  and  filed  her  bill.  The  two 
brotbers  were  there  as  boarders,  while 
Mrs.  Pbllllpe.  complainant's  mother,  as- 
sisted tbe  complainant  in  her  work  about 
tbe  houHe,  and  In  this  way  rendered  serv- 
ices sufficient  to  pay  her  board.  From 
the  time  the  parties  commenced  livinjj; 
together  there  Is  much  evidence  In  the  rec- 
ord tending  to  prove  that  tbey  did  uut 
live  pleasantly  together;  and  from  the 
testimony  of  ttie  complainant,  her  mother, 
and  brothers  It  Is  apparent  tbat  there  la 
much  In  tbe  cnnduct  of  tbe  defendant 
towards  bis  wife  which  may  be  con- 
demned. She  testified:  **!  first  noticed  a 
change  In  his  beharior  to  meabouta  week 
after  our  marriage.  He  was  ugly  and 
sullen  and  morose,  and  never  smiling  or 

fleusant.  No  matter  what  I  wonld  do, 
couldn't  please  Itlm.  He  did  not  bare 
occasional  spells  when  be  would  be  pleas- 
ant. I  never  knew  him  tn  be  pleasing,  or 
to  smile.  His  habits  and  manner  toward 
me  were  always  ugly  when  wewerealone. 
In  the  presence  of  stranicers  he  was  a  lit- 
tle better,— that  is,  his  own  people,  but 
if  any  of  my  friends  came  to  the  house  he 
wonld  deliberately  Insult  them.  Lady 
triendi*  of  mine  came,  and  would  never  call 
again."  She  also  testified  before  the 
birth  of  her  first  child.  July  12, 18K8,  de- 
fsndniit  refused  to  rurnlsb  her  money  to 
parchase  baby  clothing;  chat  she  was 
taken  sick  at  12  o'clock  at  night,  and  be 
did  not  go  for  a  doctor  until  7  In  the 
morning;  that  he  failed  to  furnish  her  suf- 
ficient clothing;  that  he  waa  stingy  and 
penurions.  Complainant  also  testified 
that  the  evening  before  sbe  was  taken  sick 
be  wanted  to  visit  a  friend  living  on 
Thirty-Seventh  street,  and  he  wanted  her 
to  go  with  him,  and  it  was  about  18 
blocks  from  where  he  lived.  **I  told  blm 
he  had  better  take  aear^and  hesald,  'ntt;* 
and  he  walked  me  there  and  back."  This 
he  denied,  and  said  he  never  required  or 
compelled  her  to  walk  any  distance.  The 
complainant  also  testified  tbat  herequlred 
her  to  exercise  his  horse  In  cold  weather. 
This  be  denied,  and  stated  that  she  drove 
the  horse  for  her  own  pleasure,  at  Much 
times  as  she  saw  proiier.  The  complain- 
ant testified  that  the  flat  they  occupied 
nn  Wabash  avenue  in  the  spring  of  1889 
was  cold  and  disagreeable,  and  defendant 
refused  to  have  it  repaired,  or  to  keep  the 
rooms  warm  or  comfortable.  In  this, 
however,  8be  is  con+'-idicted  by  the  Jan- 
itor, who  testified:  "l  am  Janitor  of  the 
Kenmore,  corner  Sixteenth  street  and 
Wabash  avenue.  I  know  Hr.  and  Mrs. 
Flsette.  Knew  them  when  they  lived  at 
Wabash  avenueand  Sixteenth  street.  Waa 
janitor  there.  They  lived  at  1603  Wabash 
avenue.  My  duties  were  to  take  up  coat 
and  care  for  the  building.  I  furnisbed 
Mrs.  Flsette  with  both  kinds  of  coal  put 
in  a  box.  I  put  half  a  ton  of  chestnut  coal' 
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In  ona  box.  Generally  I  called  to  know 
1(  coal  was  needed,  and  If  they  told  me  It 
wae  I  broQgtat  It  np.  I  generally  noticed 
tbe  box  before  the  cual  waa  all  used  up. 
On  several  occaaiuna  I  made  a  fire  fur 
them  in  tbe  kitchen  atove.  They  had 
cheatnnt  coal  and  Hoft  coal.  They  had  no 
fiirnacu  coal  In  the  flat.  I  would  know  II 
they  bad.  It  waa  my  boalneas  to  fumtab 
it.  I  never  refuaed  to  lurnlsh  coal  to  Ura, 
Fliette,  and  she  never  made  any  complaint 
aboot  getting  It.  I  don't  know  how  much 
coal  they  uaed  while  they  were  there,  but 
1  know  they  uaed  an  much  coal  oh  any 
family  In  the  building.  There  were  no 
complain  to  abuutcoal  not  bPlnK  furnished 
them.  I  always  told  them  to  let  me  know 
when  tbey  wanted  it,  and  I  would  give  It 
to  tbem.  I  bad  frequent  occasion  to  £0 
Into  tbe  boaae.  I  found  It  comfortable, 
and  there  was  a  fire  in  the  sitting  room. 
I  never  heard  any  complaint  by  any  one 
about  tbe  lack  of  warmth."  The  com- 
plainant Bleu  testified  that  the  defendant 
would  refuse  to  apeak  to  her  for  a  week  at 
a  time,  and  tbat  be  had  not  given  her 
proper  attention  when  riding  in  tbe  street 
cars.  81ie  also  testlQed  to  other  matters 
of  a  like  character.  There  Is,  bowever,  no 
evidence  In  the  record,  tbat  we  have  been 
able  to  find,  tliat  tbe  defendant  ever 
struck  the  complainant,  or  inflicted  upon 
her  any  bodily  barm.  There  is  no  claim 
that  any  act  of  violence  was  ever  re- 
■ortPd  to,  exvept  on  one  occasion,  and 
this  In  July,  1888.  before  the  blrtb  of  tbe 
first  child.  Complainant's  accoant  of  this 
occurrence  was,  In  substance,  as  follows: 
Complainant  and  ber  mother  had  gone 
out  and  procured  a  dish  of  ice  cream.  De- 
fendant came  in,  and  relnsed  to  pay  for  It. 
When  told  be  would  have  to  pay  for  It, 
he  finally  gave  the  parties  20  cents.  Tbe 
three  parties  then  stepped  on  the  side- 
walk, and  when  the  complainant  under- 
took to  take  tbe  defendant's  arm  she  said 
be  gave  her  a  push,  "and  nearly  tbrowed 
m3  oO  tbe  sidewalk."  On  croas-examlua- 
tlou  she  aaid,  "He  gave  me  a  pretty  hard 
push  with  bis  elbow  In  tbe  ribs."  "J 
went  to  take  bla  arm,  and  he  gave  me  a 
nudge,  and  I  nearly  fell  off  tbe  sidewalk. 
It  did  not  leave  any  marks."  Tbe  de- 
fendant's account  of  this  transaction  was 
as  follows-  He  said:  ** I  went  to  tbe  lee- 
cream  saloon  and  found  them,  complain- 
ant nnd  her  mother.  They  bad  fialshed 
their  Ice  cream  when  I  came  there.  I  had 
forty  cents  In  my  pocket.  I  bad  been 
complaining  of  a  pain  In  my  back.and  niy 
wife  said,  *  7ou  bad  better  get  a  porous 
plaster.'  Wben  I  got  to  Thirty-First 
street,  I  said, '  Where  is  ray  porous  plas- 
ter conilng  from  ? '  as  I  bad  to  pay  (or  tbe 
ice  cream.  Sbesuid, '  Never  mind  the  plas- 
ter.* and  I  said.  'All  rlgbt.'  We  then 
walked  down  tbe  street,  wicn  ber  mother 
un  the  outside,  my  wife  in  tbe  center,  and 
myself  iDBide.  We  were  swinging  while 
on  tbe  walk,  and  all  of  a  sudden  she  stum- 
bled and  left  aiy  arm,  and  went  towards 
her  mother.  The  first  1  bea.rd  of  my  hav- 
ing pushed  her  or  handled  her  harshly  was 
wben  she  stated  It  bare." 

Tbe  principal  part  of  the  complaint 
made,  however.  In  tbla  case  Is  not  what 
tiiA  attendant  did,  but  what  he  failed  to 


do ;  tbat  he  neglected  Us  wtlto»  failed  to 
furnish  necessary  proTlslona  for  the  home, 
and  clothing  for  the  wife  and  child.  The 
defendant,  however,  on  this  branch  of  the 
case  testlQed  ibat  daring  bis  married  life 
up  to  the  time  tbe  bill  was  filed  he  paid 
out  for  household  expenses  for  himself  and 
family  f3.400,  and  presented  a  book  con- 
taining an  Itemised  statement  of  tiM 
amount  paid  out.  Many  of  tbe  Itema  tho 
complainant  was  compelled  to  admit. 
Aside,  however,  fnim  tbe  evidence  uf  tbe 
defendant  In  reference  to  moneys  advanced 
by  blm  for  the  support  of  complainant, 
there  is  another  fact  which  baa  an  impor- 
tant bearing  on  this  branch  of  tbe  case. 
Within  two  or  three  weeks  ufter  tbe  mar^ 
rlage  the  defendant  purchased  tbe  prop- 
erty '62\Q  ForeHt  aveune  for  $7,000,  luclud. 
Ing  the  furniture.  Two  thousand  dollara 
was  paid  down;  f5(>0  was  furnished  by 
comilaionnt,  and  $1,500  by  tbe  defendant. 
In  one  year  from  tbe  purchase  tbe  defend* 
ant  paid  |1.&00  more,  making  In  all  93,000 
paid  by  the  defendant.  For  the  residue  of 
purchase  money  a  mortgage  on  the  prop- 
ertyof  $3,500  was  given.  Tbe  property  thus 
purchased  was  conveyed  directly  to  the 
complainant,  and  she  slill  holtls  the  title. 
The  defendant  Is  a  man  of  small  means,  a 
tailor  by  trade,  conducting  asmnli  busi- 
ness. Under  sucb  circumstances,  the  gift 
of  the  Forest  avenue  property  to  bis  wife 
does  not  Indicate  tbat  be  was  attempting 
to  withhold  from  her  the  means  of  Bap- 
port  or  the  neceesartes  of  life.  Had  he 
failed  In  his  duty  to  furnish  her  with  tha 
necessaries  of  life,  she  had  It  within  her 
power  to  raise  money  on  tbe  property  to 
supply  her  wants.  This  she  has  availed 
of  since  tbe  filing  of  a  bill  by  mortgaglus 
the  property  to  raise  money  to  carry  on 
this  litigation. 

But,  conceding  tbat  the  defendant  neg- 
lected and  failed  to  discbarge  the  dotlea 
that  a  husband  owes  to  a  wife,  and  con- 
cedltig  tbat  bis  conduct  was  not  sucb  aa 
It  should  have  been,  the  question  to  be  de- 
termined by  this  record  is  whether  tbe  de- 
fendant has  been  guilty  of  extreme  and 
rnpeated  craelty,  within  the  meaning  ot 
the  statute.  If  be  has,  then  the  decree 
was  right,  and  will  have  to  be  sustained; 
otherwise,  not.  In  Henderson  r.  Hender- 
son, 88  III.  250.  we  had  occasion  to  consid- 
er what  the  lefEtslatarc  intended  by  tbe 
use  of  the  language,  "extreme  and  repeat- 
ed cruelty,"  found  In  tbe  statute  entitled 
"Divorce."  It  Is  there  said.  "The  gen- 
eral assembly  has  In  plain  and  unmlatafc- 
able  language  defined  the  offense  to  be 
'  extreme  and  repeated  cruelty.'  Tbla 
court,  as  well  as  all  other  courts  acting 
under  similar  statutes,  has  held  that  It 
mast  be  bodily  barm,  in  contradistinction 
to  mere  harsh,  or  even  opprobrious,  lan- 
guage, or  mere  mental  suffering — that  tbe 
cruelty  most  be  grave,  and  endanger  life 
or  limb,  or.at  anyrate.  subject  tbe  person 
to  danger  of  great  bodily  barm.  And  this 
Is  the  rule  of  tbe  English  ecclesiastical 
court.  Evans  v,  Evans,  1  Hagg.  Consist. 
S5.  This  is  referred  to  as  the  leading  case 
in  that  court.  But  tbe  question  as  to 
what  constitutes  tbeeruelty  contemplated 
by  our  statute  has  been  before  this  court 
on  several  occasions,  and  baa  undeisone 
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aature  coDBideratlon.  See  Vlgnos  v.  Tiff- 
lOfi,  15  111.  186  i  Tarbltt  v.  Tarbltr,  21  III. 
3»;  De  La  Hay  t.  De  La  Hay.  Id.  252; 
larman  v.  Harman,  18  III.  IK);  Blrkby  v. 
3Irkby,15  111.  120;  Von  Qlahn  t.  Von  Glalm, 
6  111.  135. "  m  Embree  v.  £inbree,53  111.  394, 
t  was  held  tbat  mere  angry  or  abaaive 
vorda.  menacea,  or  IndlKnltiea  du  not 
oDHtitate  cruelty,  wlthlu  Che  meaning  of 
:lie  Btatote.  There  must  be  extreme  and 
■epeated  craelty,  which  mast  cunsint  la 
>hyslcal  violence.  It  was  also  held  that 
I  single  act  of  nroelty  doea  not  cooHtltute 
lafficlent  ground  for  divorce.  In  Harman 
f.  Harman,  16  HI.  90,  In  coDHtdertns  this 
itatute,ltiaBald:  "There  must  be  acta  or 
ihreats  wblcb  may  raise  a  reasonable  ap- 
ireheuaion  of  bodily  hurt.  The  causes 
nust  begrave  and  weighty  and  show  a 
itateof  personal  dangerincompatlble  with 
.he  duties  of  married  life.  It  Is  not  mere 
lusterlty  of  temper,  petulance  of  mannem, 
'udeness  of  languaffe,  a  want  of  civil  at- 
»ntlona,  occaatoiia]  aaUlea  of  paaaton,  de- 
ilals  of  little  indnlsruDcea  and  particular 
iccummodatlons,  and  which  do  not 
hreaten  bodily  hnrm.  These  are  not 
egal  cruelty."  See,  also,  Hitchlns  v. 
rlltchina,  140  111.  326,  29  N.  E.  Rep.  888,  and 
?rltB  V.  Frits,  188  111.  4S6, 28  N.  £.  Bep. 
058.  Courts  are  powerless  to  grant 
livorces  for  crimes  other  than  those  speci- 
led  in  the  statnte.  and  the  rule  is  well  set- 
led  In  this  state,  and  also  in  other  states, 
vbere  the  ground  reMed  upon  Is  extreme 
lud  repeated  cruelty,  that  the  cruelty 
nnst  endanger  liteor  llmh,  or  at  least  sub- 
pct  the  person  complaining  to  danger  of 
>odily  barm.  No  proof  ol  tbat  character 
was  introduced  in  tbla  case.  There  la  no 
>reteDn  tbat  the  defendant  was  guilty  of 
luy  act  of  personal  violence,  except  on  one 
iccaslon,— the  alftht  complainant  nllegea 
le  gave  her  a  "punch"  with  his  elbow, 
rblfl  assault,  viewing  it  according  to  the 
estimotiy  of  the  complainant  berneU,  was 
lot  of  an  aggravated  character.  No 
irulses  or  marks  were  left  on  the  person 
if  the  complainaot,  nor  was  she  Injured. 
Bat.if  the  aesaoU  had  been  an  aggravated 
>ne.  It  would  not  of  itsel'  be  ground  for 
livorce.  One  act  of  cruelty  is  not  suSI- 
:Ient.  The  cruelty  must,  under  the  stat- 
ite,  be  repeated;  and  where  the  proof  falls 
;o  show  a  repetition  of  cruel  treatment 
:bere  is  no  gronnd  for  divorce. 

It  Is  also  claimed  that  the  court  erred  io 
■efusing  to  grant  any  reltef  to  defendaut 
n  regard  to  the  Forest  avanae  property. 
The  defendant  paid,  when  the  property 
vas  purchased,  fl.500  of  the  purchase 
noney.  Subsequently  he  paid  91,600  more. 
■3e  also  paid  Interest  on  the  incumbrance 
if  f8,500  on  the  property,  and  taxes.  In 
■egard  to  these  facta  there  Is  no  dispute; 
>nt  when  the  property  was  purchased  the 
lefenduDt  voluntarily  had  the  convey- 
ince  made  to  his  wife.  The  presumption 
a  tbat  the  purchase  was  Intended  as  u  gift 
:o  the  wife,  and  we  find  no  sufficient  evl- 
lence  In  the  record  to  overcome  tbat  pre- 
emption. But,  as  the  evidence  was  in- 
lufficient  to  suatalQ  the  decree,  the  decree 
>t  the  circuit  court  will  be  Kveraed,  and 
:be  cause  remanded. 

stHOPG  and  BAILEY.  JJ.,  dissent. 
V.34N.E.U0.21— 61 


(UStU.  6M) 

LIBBT,  BIcNBILL  &  UBBT  T.  80HBB- 

(Supreme  Court  of  lElhiois.  "SSaj  9,  1808.)* 

NboIiIObnob— Pleadino  —  CoBFOUTiQVB  —  Vabi- 
ANCB— Btidbnce  — iNBTBUcnoHS— New  Trial — 
Master  and  Servant. 

1.  In  aa  action  against  a  corporation  by 
one  of  its  employes  for  personal  Injuries,  an 
avenneat  in  the  decl&ration  that  the  defendant 
did  the  acts  complained  of  is  suffid^t  to  show 
that  they  were  done  by  persons  for  whom  the 
corporation  was  respouBible.  Steel  Co.  v. 
Shields,  25  N.  E.  RepTSdO.  134  BL  20D,  dis- 
tlnffoished. 

2.  A  variance  between  pleading  and  proof 
does  not  present  a  question  of  law  for  the  de- 
termination of  the  supreme  court,  where  the 
evidence  is  not  objected  to  on  that  ground,  no 
motion  to  strike  oat  the  evidence  ie  made,  and 
the  motion  for  a  new  trial  merely  states  in  gen- 
eral terms  the  existence  of  such  variance, 
without  specifically  pointing  it  oat. 

8.  In  an  action  for  damages  caused  by 
the  falling  over  of  a  pile  of  pork  barrels  short- 
ly after  contents  of  one  of  the  barrels  had 
been  removed,  evidence  of  experiments  made 
with  umilar  piles  of  barrels,  and  inferences 
drawn  by  witaesses  from  such  experiments, 
are  inadmissible,  as  pertaimng  to  mere  collat- 
eiBl  matters. 

4.  An  instruction  to  the  effect  that  If  the 
person  who  ordered  the  barrel  to  be  emptied 
**WM  in  the  employ  of  tbe  defendant,  and  was 
authorized  to  take  charge  of  a  ^ang  of  men, 
of  whom  the  plaintiff  was  one,  in  piling  hax- 
rels  of  meat,  and  to  direct  the  men  under  his 
charge  in  regard  to  the  business  in  which  the 
men  were  engaged,  then  while  acting  in  the 
scope  of  such  authori^  such  person  was  the 
direct  representative  of  the  defendant,  and  his 
acts  and  directions,  within  the  scope  of  his 
authority,  were  in  law  the  acts  and  directions 
of  the  defendant,"  correctly  states  the  rule 
governing  the  responsibility  of  a  mastK  for 
the  acts  of  a  vice  principal. 

5.  Where  the  declaration  avers  that  the 

Slalntlff  at  the  time  of  his  injury  was  working 
or  defendant  near  the  pile  of  barrels  in  qnee* 
tloQ.  and  that  it  was  ddendant's  duty  to  keep 
t^e  barrels  from  falling,  an  instruction  that  it 
was  the  duty  of  defendant  to  have  used  ordi- 
nary care  iu  furnishing  to  the  plaintiff  a  rea- 
sonably safe  place  in  which  to  work,  and  to 
have  need  all  reasnaable  precautions  to  keep 
such  place  In  a  reasonably  safe  condition,  u 
pertinent  to  the  issues. 

6.  In  such  case  it  is  propw  to  modify  an 
instruction  stating  that  "where  an  employment 
is  attended  with  danger,  a  servant  engaging 
in  it  assumes  the  hazard  of  ordinary  perils 
which  are  incident  to  it,"  by  adding  thereto  the 
clause  tbat  this  applies  only  to  jterils  ordi- 
narily incident  to  tne  service,  and  not  to  ex- 
traoralnary  ones,  which  did  not  exist  when  the 
servant  engaged  in  the  master's  business,  and 
which  the  servant  did  not  sabseau«itly  as- 
sume, since  without  the  modification  the  in- 
struction implied  that  the  peril  arising  from 
leaving  an  empty  barrel  in  tne  pile  was  one  of 
the  ordinary  perils  of  the  service. 

7.  Where  th«e  Is  no  ground  for  a  new 
trial  exc^  excessive  damages  awarded  by  the 
jury,  it  is  pn^er  to  allow  the  plaintiff  to  re- 
mit the  ^cess,  and  then  render  judgment  for 
the  residue. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Action  on  the  case  brought  by  Michael 
Scberman  against  Llbby.  McNeill  &  Ub- 
hy.    Plaintiff  obtained  Judgment,  nbleb 

^Reported      lionis  Bdsot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
'  Rehearing  denied  Oct.  term,  1883. 
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WM  affirmed  by  the  appellate  coart.  De- 
fendant appeals.  Affirmed. 

The  otber  facta  fally  appear  in  the  fol- 
lowing fltatemeutby  BAILEY,  C.  J.: 

This  waa  an  action  ou  tbe  case,  brought 
by  Michael  Schermaa  agalimt  Llbby,  Mc- 
Neill ft  Lfbby,  a  corporation,  tu  recover 
damaKen  for  a  personal  Injury.  The  dec- 
laration originally  cunBiated  of  two 
rountB,  but  the  first  conut  was  dlsmlsBed, 
and  the  trlHl  wan  bad  upun  the  second 
coant  alooe.  That  conot  allefres  that  at 
the  time  of  the  tnjnry  complained  of  the 
defendant  was  possessed  of  and  operated 
a  packing  bonse;  that  the  plaintiff  was  In 
the  defendant's  employ  as  a  laborer,  and 
as  such  was  working  for  the  defendant, 
with  all  dae  care  and  cantlon  fur  his 
safety,  at  and  near  a  certain  pile  of  pork 
barrels,  which  were  piled  In  rows,  one 
upon  another,  to  a  great  height,  to  wit, 
12 feet;  "that  It  then  and  there  became 
and  was  the  doty  of  the  defendant  to  keep 
and  maintain  said  plies  of  barrels  tn  sncb 
t!onditloD  that  they  would  not  spread, 
tilt,  or  fall  npon  plaintlll  wbllo  working 
for  the  defendant  Ht  and  near  the  same, 
and  not  to  do  anything  with  or  to  said 
plies  of  barrels  which  would  cause  them 
to  spread,  tilt,  or  fail  upon  the  plaintiff 
while  working  at  or  near  them,  In  the 
boslnesB  of  the  defendant ;  yet  the  defend- 
ant. In  ntter  dlsr^ard  of  Itn  daty  la  this 
behalf,  then  and  there  carelertsly  and  neg- 
ligently kept  and  maintained  said  rows  of 
barrels,  defectively  plied  In  rows  oue  upon 
another,  and,  while  sn  defectively  plied, 
drove  In  the  head  of  one  of  said  barrels, 
and  took  therefrom  febe  contents  thereof, 
to  wit,  eertaln  brine  and  pork,  so  that 
the  said  barrel  was  then  and  there  greatly 
weakened  and  rendered  unable  to  support 
the  weight  of  the  barrels  piled  above  the 
same,  and  by  reason  of  the  carelsssness 
and  negligence  of  defendant,  in  manner 
as  aforesaid,  and  while  plaintiff  was  in 
tbeexerdse  ot  all  dne  care  for  his  own 
safety,  the  said  barrels  spread,  tilted, gave 
way,  and  fell  upon  and  against  the  plain- 
tiff,*'thereby  breaking  the  plaintiff  e  leg, 
and  otherwise  Injuring  him.  To  this 
count  the  defendant  pleaded  not  gaflty, 
and  at  the  trial  the  Jury  fonnd  the  de- 
fendant guilty,  and  asseesed  the  plaintiff's 
damages  at  97,500.  From  this  sum  the 
plaintiff  remitted  $2,.'>00,  and  the  court, 
after  denying  the  defendant's  motion  for 
a  new  trial,  and  also  Its  motion  In  arrest 
of  lodgment,  gave  Judgment  In  favor  of 
the  piaintifT  for  X6,000  and  costa.  That 
Judgment,  on  appeal  to  the  appellate 
court,  was  nfflrmed,  and  the  present  ap- 
peal Is  from  the  Judgment  of  affirmance. 

Tbe  facts,  HO  far  as  they  are  neeessar 
to  a  proper  understanding  of  the  ques- 
tions raised  by  the  assignments  of  error 
on  this  count,  are  these:  The  defendant 
is  a  corporation  organized  under  the  laws 
ot  this  state,  and  is  engaged  In  the  bunl- 
nessof  maintaining  and  operating  a  pack- 
ing bouse  at  tbe  stock  yards  In  Chicago. 
The  plaintiff  is  a  Pule,  who  does  not  spea  k 
the  English  langaage,  and  who,  abont 
four  weeks  prior  to  the  Injury  complained 
of,  entered  tbe  employment  of  the  defend- 
ant as  a  laborer.  A  few  days  prior  to  the 
InJiTfy  he  was  nent  loto  tbe  room  wbere 


the  Injury  afterwards  occurred  to  pUe 
barrels  containing  beef,  and  from  tbat 
time  until  he  was  Injured  he  was  engaKBd, 
with  other  of  the  defeudaat's  empluyes. 
In  tbat  service.  Tbe  room  was  80  feet 
east  and  west  and  70fe«t  north  and  sootb. 
and  was  divided  ap  Into  sections  by  rows 
of  posts,  some  16  feet  apart,  running 
across  It  from  north  to  south.  Tbe  bar- 
rels were  pllsd  across  the  room  In  rows, 
five  barrels  high,  running  nortb  end 
Bonth,  except  between  the  posts,  where 
tbe  rows  were  formed  by  standing  tbe 
barrels  on  end.  two  barrels  high,  with  a 
third  lying  on  top.  The  barrels  had  been 
plied  In  this  manner  until  the  room  was 
filled,  with  tbe  exception  of  a  space  at  tbe 
end  sufficient  for  two  or  three  rowu.  In 
this  space,  which  was  about  10  or  12  feet 
in  width,  the  plaintiff  and  thrm  other 
men  were  engaged  In  lifting  barrels  from 
tbe  floor,  and  placing  them  npon  tbe  pile 
or  row  thej  were  con«tnictlng.  Matien 
being  In  this  situation,  at  abont  S  o'clock 
in  tbe  afternoon  uf  the  day  previous  to 
the  one  on  which  the  Injury  occurred,  one 
Morgenweck,  who,  as  tbe  evidence  tends 
to  show,  had  sole  cbarge  and  direction  of 
tbe  men,  came  along,  and  noticed  that  a 
barrel  In  tbe  second  tier  from  the  floor 
was  leaking.  Tbe  row  containing  tbat 
barrel  whs  already  five  barrels  high,  and 
Morgenweck  sent  for  tbe  cooper,  and  bad 
blm  come  and  try  to  stop  the  leak.  The 
efforts  of  the  cooper  being  Ineftectnal, 
Morgenweck,  not  wishing  to  lose  time  In 
tearing  down  tbe  pile,  and  having  the  de- 
fective barrel  taken  oat,  knocked  in  the 
bead  of  the  barrel,  and  bad  Its  contents 
removed,  leaving  the  empty  barrel  In  its 

8 lace  in  the  pile.  After  this  was  done, 
[orgenweck,  as  the  evidence  tends  to 
show.  Bald  to  or  in  the  hearing  of  the 
plaintiff  and  those  working  with  him: 
"Now  everything  is  all  right;  go  ahead 
to  work;"  and,  after  standing  there  a  few 
minutes,  be  walked  out  of  the  room.  Tbe 
plaintiff  and  those  with  blm  therenpon 
went  to  work,  but  quit  a  few  minutea 
later  for  tbe  night.  The  next  morning  at 
7  oMock  tbe  work  was  resumed,  and,  as 
tbe  tcHtlmony  of  the  plaintiff's  witnesses 
tends  to  show,  another  row  of  barrels 
was  finished  and  a  second  eommnced, 
and,  as  they  were  at  work  on  that  row, 
at  a  point  directly  opposite  the  empty 
barrel,  the  barrels  from  tbe  top  of  tbe 
two  rows  next  to  the  one  npon  which 
they  were  working  fell  towards  them,  and 
In  falling  struck  the  plaintiff,  and  broke 
bis  right  leg  about  two  incbea  above  tbe 
ankle. 

Weigley,  Bulkley  &  Gray,  for  appellant. 
Gibbons.  Kavanaugh  ft  O'Donneli,  for  ap- 
pellee. 

BAILEY,  C.  J.,  (after  stating  the  tacts.) 
The  Hrst  proposition  aobmitted  by  conn- 
sel  for  the  ddendant  Is  tbat  the  declara- 
tion does  not  state  a  canse  of  action,  and 
that  Its  motion  In  arrest  of  judgment 
should  have  been  sustained  on  that  ground. 
The  contention  Is  tbat  tbe  defendant,  be- 
ing a  corporation,  could  act  only  by  Its 
agents  and  servants,  and  tbat  as  the 
maxim  respondeat  anperlor  hai  no  appil- 
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cation  to  injarlea  resnltltig  from  the  neg^ll- 
geoC  acts  of  tbe  felluw  sprvnnts  of  tlie 
plaintiff,  the  declaration  mutit  show  at- 
flrmattvely,  by  express  avermeots,  that 
the  iDjury  complained  of  was  caused  by 
tbe  noKllsent  acts  of  agents  or  servants 
of  the  defendant  who  were  not  fellow  serr- 
ants  of  tbe  plaintiff.  Tbls,  In  oar  opinion, 
was  not  neceMsry.  The  allegatluss  of 
tbe  devlaratloa.  so  far  as  this  point  are 
concerned,  are  Id  tbe  form  which  baa  been 
nnlvt^rsally  reGugnlzed  by  the  rales  of 
common-law  pleadlofc  as  safflclent  to 
charge  a  corporation  with  neKllsence. 
They  are  that  the  detondant— that  u,  the 
corporation  Itself— negligently  did  tbe  acta 
complained  of;  allegations  which  exclude, 
ex  Tl  termini,  the  theory  that  they  were 
performed  by  parties  for  whose  condnct 
the  defendant  was  nut  responsible.  Coun- 
sel refer,  In  support  of  their  contention,  to 
the  recent  case  of  Steel  Co.  v.  Shields,  134 
IJI.  209.  25  N.  E.  Rep.  ftfSd.  Upon  examina- 
tion of  that  Case  it  will  be  foand  that  the 
oegllgent  acts  complained  of  were  there 
afflrmaflvely  allege  to  bare  been  done 
by  the  defendant's  serrauts,  without 
showing  that  they  were  done  by  tbe  class 
of  servants  whose  acts  would  charge  the 
principal  with  responsibility.  It  was  held 
that  such  alleffations  were  not  snfUcleat 
to  show  a  right  to  recover  against  tbe 
principal.  The  distinction  between  that 
case  and  this  Is  clear.  It  sbonld  also  be 
noticed  that  in  that  case  tbe  ordinary 
presamptiooB  which  obtain  after  verdict, 
and  by  operation  of  wblch  a  defective 
statementof  a  good  cause  of  action  is  said 
to  be  cored,  were  excluded  by  an  instrur- 
tfun  given  by  the  eonrt  to  the  Jury.  In 
this  case  no  such  lustrnetlou  was  given; 
HO  that,  even  If  the  declaration  is  one 
which  might  have  been  held  to  be  defective 
on  demurrer,  the  defect  Is  one  which  Is 
cared  by  verdict. 

Counsel  on  both  sides  have  filed  in  this 
court  the  same  printed  briefs  and  argu- 
ments prepared  and  used  by  them  In  the 
appelate  conrt,  and  iu  which  mocta  space 
la  devoted  to  the  dlseasHiun  of  questions 
wblch  are  not  open  for  consideration  here. 
Among  other  tblngs.  It  Is  urged  on  behalf 
of  tbe  defendant  that  the  evidence  does 
nut  accord  with  the  declaration,  and  that 
it  does  not  sustain  the  verdict  and  Judg- 
ment. These  propositions  present  mere 
qneetiona  of  facts,  or,  at  most,  mixed 
qaestlons  of  law  and  tacts,  as  to  which 
tbe  ]  udgment  of  tbe  appella  te  conrt  Is  con- 
clusive. 

The  point  made  that  the  evidence  varied 
from  the  declaration, as  we  understand  It, 
does  not  assume  that  there  was  no  evi- 
dence tending  to  prove  the  allegations  of 
ttaedeclarBtlonasmade.bnt  that  tbenegll- 
genee  proved  by  tbe  preponderance  uf  the 
evidence  differs  In  Itschararteraudelrcum- 
atancesfrom  that  alleged.  The  proposition 
stated  In  this  form  manifestly  presents  a 
mere  question  of  fact,  which  this  cnurtcan- 
not  review.  To  present  tbe  question  of 
variance  as  oneof  law,  the  evidence  should 
bave  been  objected  to  at  the  time  It  was 
offered  on  that  ground,  or,  when  tbe  vari- 
ance became  apparent,  counsel  should 
bave  moved  to  exclude  tbe  evidence,  or  in 
some  other  apfiroprlate  way  the  qnestlon 


should  bave  been  bu  raised  that  the  trial 

Judge  could  bave  passed  upon  It;  and,  to 
properly  raise  tbe  question  In  any  of  these 
modes,  the  variance  ebuuld  have  been  dis- 
tinctly pointed  out,  so  us  to  enable  tbe 
trial  jaAfSe  to  pass  upon  it  understandlng- 
ly,  aud  to  enable  tbe  plaintiff.  It  sucb 
course  should  become  necessary,  to  obvi- 
ate the  objection  by  an  amendment  to  the 
declaration.  In  none  of  these  ways  was 
the  objection  raised.  It  Is  true  that  one 
of  the  grounds  assigned  by  the  defendant 
In  Its  motion  for  a  new  trial  was  in  these 
words,  "There  is  a  variance  between  the 
declaration  and  the  proof,"  but  even  there 
the  variance  was  nut  pointed  out.  This 
was  not  sufficient.  It  was  not  Incumbent 
upon  tbe  trial  Judge,  upon  such  challenge, 
to  grope  through  the  record  in  an  en- 
deavor  to  discover  n  variance,  but  It  was 
the  duty  of  the  defendant's  counsel.  If  one 
existed,  to  point  it  out,  and  call  attention 
to  It  specifically ;  and,  having  failed  so  to 
do,  be  mast  be  deemed  to  bave  waived  the 
objection. 

Tbe  defendant  called  Horgenweck,  its 
foreman,  and  Haddlesey,  Its  timekeeper 
and  paymaster,  as  witnesses,  and  sourrbt 
to  prove  by  them  experiments  with  piles 
of  barrels  similar  to  the  one  from  whlcb 
the  barrels  tel\  upon  the  plaintiff,  and 
from  which  a  barrel,  located  relatively  the 
same  as  tbe  empty  barml  In  question,  was 
entirely  takeb  out  without  caaslug  the 
pile  to  fall.  These  witnesses  were  also 
asked  whether  an  empty  barrel  located 
as  was  the  one  in  question  could  be  taken 
ont  of  tbe  pile  without  causing  it  to  fall 
or  give  way,  or  whether  knocking  out  the 
bead  of  the  barrel  thus  situated,  and  re- 
moving Its  contents,  woald  affect  the 
stability  of  the  pile.  This  evidence  was 
exclude<l  by  tbe  court,  and  an  exception 
to  such  ruUug  was  preserved  by  the  de* 
fend  ant. 

We  are  clearly  of  the  opinion  that  ex- 
periments of  that  character  and  their  re- 
snlts,  and  inferences  drawn  from  them  by 
wltnessea,  were  mere  cnllateral  mutters, 
which  could  bave  no  legitimate  bearing 
npon  the  Issues  before  tbe  Jury.  Bmldes, 
tbe  impossibility  of  showing  that  the  con- 
ditions under  which  these  experiments 
were  made  were  In  all  respects  Identical 
with  those  existing  at  the  time  the  plain- 
tiff was  injured,  and  tbe  multitude  of  col- 
lateral issues  which  an  attempt  to  prove 
identity  of  conditions  woold  raise,  the 
fact  that  one  experiment  had  been  con- 
ducted to  a  successful  Issue  would  have 
little,  if  any,  tendency  to  show  that  in  an- 
other case  precisely  like  It  an  accident 
might  not  happen.  A  thousand  men  may 
pass  an  impending  wall  with  safety,  or 
at  least  without  Injury,  but  the  next  man 
who  attempts  to  pass  it  may  he  crushed 
by  its  fait.  The  question  is  not  whether 
a  pile  of  barrels  might  not  stand  with  an 
empty  barrel  situated  as  was  the  one  in 
this  case,  but  whether  leaving  such  barrel 
in  tbe  coudltlon  shown  rendered  the  sup- 
port of  tbe  barrelsabove  It  less  secure.and 
that  to  sueb  a  degree  as  toconstltnte  neg- 
ligence, and  whether  the  plaintiff's  injury 
occurred  as  tbe  result  of  such  negligence. 
8o  far  as  these  wltncHMs  were  aonght  to 
be  examined  as  experts,  it  does  not  ap- 
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pear  that  they  bad  any  special  knowledge 
or  Hkill  on  the  subject,  unless  It  was  that 
gained  by  means  of  theexperiments  which 
connBe)  attempted,  but  was  not  permit- 
ted, to  prove.  Nothing  therelnre  Is  proved 
which  tandfl  to  show  that  th^y  were  any 
better  qaallfled  to  express  an  opinion  on 
the  subject  than  were  any  of  the  Jurors 
before  whom  the  cause  was  belnf?  tried; 
and,  even  admitting  that  the  subject  was 
one  lor  export  testimony, — a  proposition 
which  may  well  be  doubted,— their  an- 
Rwera  to  qveatlona  put  to  them,  calling 
for  their  opinions,  wonld  obviously  have 
been  merely  a  means  ol  getting  before  the 
Jury  by  Indirection  the  results  of  the  ex- 
periments, if  not  the  experiments  them- 
selves. 

Nnmerons  errors  are  assigned  upon-  the 
rulings  of  the  court  In  the  Instructions  to 
the  Jury,  only  a  portion  of  which,  how- 
ever, seem  to  ua  to  be  of  aafUcipnt  Impor- 
tance to  require  extended  dlacoesiun. 
The  Orst  InstractJon  given  at  the  Instance 
of  the  plaintiff  held  that  if  Morgenweck 
was  in  the  defendant's  employ,  and  au- 
thorized to  take  chnrge  and  control  of  a 
gang  of  men,  of  whom  the  plaintiff  was 
one.  In  rolllDg  and  piling  barrels  of  meat, 
and  to  govern  and  direct  their  movements 
in  the  branch  of  the  d^endant's  bushiess 
In  which  they  were  engaged,  then,  while 
acting  In  pursuance  ol,  and  within  the 
scope  of,  such  authority,  he  was  the  direct 
representative  of  the  defendant,  and  bis 
acts  and  directions,  within  the  scope  of 
his  anthority,  wera  the  acts  and  direc- 
tions of  the  defendant ;  bnt,  U  he  was  not 
so  authorised,  his  acts  and  directions  were 
not  those  of  the  defendant,  and  his  negli- 
gence, i!  any,  was  not  the  negligence  of 
the  defendant.  This  Instruction  does  not 
attempt  to  lay  d  )wn  the  law  as  to  lello w 
servants,  as  connsel  assume,  but  merely 
to  state  the  rule  governing  the  respon- 
sibility of  a  master  for  the  acts  and  direc- 
tions of  a  vice  principal.  It  holds  that 
one  who  has  charge  and  control  of  other 
servants,  and  has  anthority  to  govern 
and  direct  their  movements  In  the  brunch 
of  the  principal's  business  In  which  they 
are  enguged,  Is,  while  acting  In  pumnance 
of,  and  within  the  scope  of,  each  anthor- 
ity. a  vice  urtncipal,so  as  to  make  his  acta 
and  directions  the  acts  and  directions  of 
the  principal;  but  that  If  he  has  no  such 
aothotity,  fats  acts,  directions,  and  negli- 
gences are  not  those  of  the  principal.  It 
must  be  admitted  that  the  last  part  of 
the  instruction  Is  scarcely  accurate  as  a 
general  pruposit ion,  since  many  servants 
who  have  no  control  over  other  servants 
may  so  represent  their  principal  as  to  ren- 
der the  latter  responsible  tor  tbeir  acts 
and  negligences.  Saeh  would  be  the  case 
with  all  servants  not  standing  lu  the  re- 
lation of  fallow  servants  CO  the  plaintiff ; 
but  in  this  respect  the  instruction  Is  man- 
ifestly more  favorable  to  the  defendant 
than  the  law  warrants,  and  Is  therefore 
no  ground  for  Jnst  complaint  on  Its  part. 
In  other  respects  the  lostructlnn  seems  to 
US  to  state  the  law  correctly.  It  may  be 
that  some  of  the  acts  of  Morgenweck,  as 
shown  by  the  evidence,  were  not  within 
the  scope  of  tai»  anthority  over  the  other 
servants  of  the  defendant,  or  that  as  to 


such  acts  he  even  assumed  the  poaltloo  of 

a  fellow  servant  with  the  complalaant, 
but  there  is  nothing  In  the  iustrnctlon 
from  which  thejary  could  havebeenled  to 
suppose  that  as  to  those  acts  he  was  to 
be  regarded  as  a  vice  principal,  bnt  rather 
the  contrary. 

Complaint  is  made  of  the  plaintiff's 
fourth  Instruction,  which  whs  as  followa: 
"  It  was  the  duty  of  the  defendant  in  this 
case  to  have  need  ordinary  care  and  prn- 
dence  in  furnishing  to  the  plaintiff,  at  the 
time  of  the  accident,  a  reasonably  safe 
place  In  which  to  work,  and  to  have  used 
all  reasonable  precautions  tn  miiintain 
and  keep  such  place  in  a  reasonably  safe 
condition.**  It  is  not  claimed  that  this 
instruction  dues  not  state  a  correct  prop- 
osition of  law,  but  only  that  It  is  appli- 
cable to  n<i  Issue  in  the  case.  In  thia  we 
think  couni»el  are  mistaken.  The  declara- 
tion avers  that  the  plalntlff.at  tbetlme  he 
was  injured,  was  working  for  the  dri^nd- 
ant  near  the  row  of  barrels  In  question, 
and  that  it  was  the  defendant's  doty  to 
keep  and  malutain  such  row  of  barrels  in 
sucli  condition  that  they  would  not 
spraad,  tilt,  or  fall  upon  the  plaintiff  while 
working  near  the  same;  yet  the  defend- 
ant, in  disregard  of  this  duty,  carelessly 
and  negligently  kept  and  maintained  the 
row  of  barrels  defectively  piled,  and,  when 
BO  piled,  drove  in  the  head  of  one  of  the 
barrels,  and  removed  the  contents  thereof, 
so  that  the  barrel  was  greatly  weakened, 
and  rendered  unable  to  support  the  weight 
of  the  barrels  piled  above  It,  by  means 
whereof  the  barrels  spread,  tilted,  and  fell 
upon  the  plaintiff,  and  injured  him.  Tbe 
duty  which  Is  here  alleged  is  the  common- 
law  duty  Incumbent  upon  every  employer, 
and  which  he  cannot  delegate  to  others  in 
such  manner  as  to  relieve  himself  friim  the 
consequences  of  its  nonperformance,  to 
furnish  to  bis  employe  a  reasonably  safe 
place  in  which  to  work,  and  to  use  proper 
diligence  to  keepsnch  place  in  areasonably 
safe  condition,  and  the  negligence  charged 
id  merely  a  breach  of  that  duty.  The  fail- 
ure ol  tbe  defendant  to  keep  the  place  as- 
signed to  the  plaintiff  lor  tbe  performance 
of  blB  work  is  of  the  very  Kiat  ol  the  ac- 
tion, and  we  think,  ther^ore,  that  theln- 
stmctlun  above  quoted  was  dtreeldy  ap- 
plicable to  the  main  Issue  submitted  by 
the  pleadings. 

The  third  Instruction  asked  by  the  de- 
fendant was  modified  by  the  court  by 
adding  thereto  the  words  in  italics,  and 
was  given  tothe  Jury  thus  modified.  That 
instruction  was  as  follows:  "The  Jury 
are  Instructed  that,  where  an  employment 
Is  attended  with  danger,  a  servant  enga- 
ging In  It  aasnmes  tbe  taasard  of  ordinary 
perils  which  are  incident  to  It,  and,  if  he 
receives  anlnjory  froman  accident  which  is 
an  ordinary  peril  of  the  service  undertaken 
by  him,  he  cannot  recover  damages  for 
the  Injury;  bat  this  applies  only  to  perils 
or  rlakn  ortHnarliy  incMent  to  thm  aervtect 
and  not  to  those  wbtfb  areextmordionryt 
and  which  did  aot  exist  at  the  time  tbe 
servant  eagaged  In  the  maatet*B  bmiaeas, 
and  which  tbe  nervaDt  did  not  subsequent- 
ly assume.**  Several  other  Instructions 
asked  by  the  defendant  were  modified  In 
■abstantially  tbe  same  way.  We  tiiink 
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tbmwM  ao  MTor  Id  tbe  modification. 
TbelmtrHQtlim.as  aaked,  tbooKh  anDoan- 
clng  a  propoaltion  of  law  Trhlcb  \a  ab- 
stractly correct*  yet,  when  appll«d  to  the 
factM  of  tblB  case,  was  likely  to  mlalnad 
the  Jury.  The  material  queatlon  hi  the 
eaae  was  not  wbetber  the  plaintiff  had  as- 
auraed  the  rlak  of  other  perils  Incident  to 
the  aervlce  In  which  he  was  engaged,  but 
whether  he  had  aaaumed  the  ruk  of  the 
particular  peril  wblch  caused  hie  injury, 
Tls.  that  arlaing  from  leaving  an  empty 
barrel  of  the  character  of  the  one  In  ques- 
tion, with  the  head  knocked  out,  near  tbe 
bottom  of  the  pile,  and  tbna  weakening  tbe 
ptle.andcaualnK  tbe  barrrt  abore  it  to  tall. 
Other  perlla  Incident  to  the  service  were 
wholly  immaterial.  The  Instmctlon.  as 
asked,  then, had  no  application  to  thecaee 
before  tbejnry,  except  upon  tbeassnmptlon 
that  the  particular  peril  In  question  was 
one  of  ordinary  perils  Incident  to  the  serv- 
ice, and,  standing  alone,  It  would  have 
been  likely  to  convey  that  assnroptlon  to 
the  Jory.  To  render  It  applicable  to  the 
ease,  bo  aa  not  to  be  misleading,  it  should 
have  flubmltted  to  the  Jnry  the  question 
whether  that  peril  was,  lu  point  of  fact, 
one  of  the  ordinary  perils  of  the  service, 
and  then  laid  down  the  rule  applicable  In 
case  that  question  should  be  decided  in 
the  affirmative;  or  it  should  have  been 
modified,  as  was  done,  ao  aa  to  lay  down 
tbe  rale  which  should  govern  in  raee  of  ita 
negative  decision. 

As  to  tbe  remaining  criticisms  upon  tbe 
rulings  of  the  court  In  the  luBtructloas  to 
the  Jury,  all  we  need  say  Is  that  we  have 
examloed  them  all  with  care,  and  fall  to 
find  that  In  any  ol  tbem  any  aubatantlal 
error  la  pointed  out.  Sofar  as  we  can  see, 
no  osefnl  purpose  would  be  snbserved  by 
prolonging  this  opinion  In  dlscaaslng 
tbem. 

It  la  urged  that  tbe  court  erred  in  ren- 
dering Judgment  for  $5,000,  after  finding 
that  tbe  damages  awarded  by  the  Jury 
were  excessive,  and  requiring  the  plaintiff 
to  remit  $2,500  from  the  amount  awarded, 
under  penalty  of  setting  tbe  verdict  aside, 
and  granting  a  new  trial.  Tbe  practice 
of  requiring  the  plaintiff  to  remit  a  por- 
tion of  his  damages,  and  rendering  Judg- 
ment for  the  residue,  where  there  Is  no 
ground  for  a  new  trial  except  that  the 
damages  awarded  by  the  Jury  are  ex- 
eeasive,  is  so  well  eatnbllahed  in  thla  state 
tbat  it  cannot  now  bo  eacceaafnllj  called 
In  qaestlon. 

We  find  no  material  error  In  the  record, 
and  the  Judgment  uf  the  appdiato  court 
win  arcordlngly  be  afBrmed. 


(146  111.  ttl) 

KEATING  V.  SPRINGER.' 

(Supreme  Conrt  of  Illinois.    June  10,  1803.}* 

LurSLORD  AKD  TBNAITT— BASBlCBirr— LuBs— Fos- 
OISLB  DBTjLlHBIt— Rh  JtTDIOATA. 

1.  A  lessee  of  a  building  surrounded  by 
land  of  the  lessor  haa  no  implied  rl^t  to  the 
use  of  light  and  air  from  the  adjoining  land. 

2.  Where  a  lease  contains  a  [K^>vislou  that 

■B^xnted  by  Ixmls  Bdsot,  Jr..  Esq.,  of  the 
Ohicago  bar. 
*  Rehearing  denied  Oetobor  term,  ISOSL 


tbe  lessor  "shall  not  boHd  at  tiie  rear  of  said 
premises  nearer  than  26  feet,  and  no  obstmc* 
tioa  higher  than  six  feet  sfaall  be  placed  In 
such  manner  as  to  obstract  light  to  said  prem- 
ises," the  erection  by  the  lessor  of  a  bollding  at 
the  side  of  the  leased  premises  so  as  to  ob- 
struct the  light  thereto  is  such  a  breach  of  tt^ 
lease  as  wiU  entitle  the  lessor  to  recoyer  dam- 
ages therefor,  either  In  an  action  broagfat 
lilm  for  that  purpose,  or  as  an  offset  to  an  ac- 
tion for  rent  accruing  while  he  remains  in  pos- 
session. 

3.  A  Judgment  for  the  lessor  in  an  action 
of  forcible  detainer  is  not  conclurive  as  to  the 
amonnt  <tf  rent  dalmed  to  be  dn& 

Appeal  tram  appellate  court,  first  dl»- 
triet. 

Action  by  Warren '  Springer  asalnat 
Uichael  Keating  for  use  and  occnpatlon. 
Plaintiff  obtained  Judgment,  which  waa 
aflBrmed  on  appeal.  44  111.  App,  647.  De- 
fendant appeals.  Reversed. 

The  other  facta  fully  appear  In  the  fol- 
lowing statement  by  MAGia-DER.  J.: 

On  March  16,  1SH4,  appellee  executed  a 
written  lease  of  certain  premises  to  ap- 
pellant for  the  period,  extending  from 
April  1,  1884,  to  April  1.  1894,  for  $80,000, 
payable  In  monthly  installments  of  $260 
each.  The  premises  are  described  In  tbe 
lease  aa  follows:  **  All  those  premises  alt- 
nated  *  *  *  in  the  city  of  Chicago, 
*  "  *  known  and  descrilwd  as  follows, 
to  wit:  'The  basement  of  the  bnlldlng 
known  aa  Nos.  201,  203,  and  206  So.  Canal 
street,  Chicago,  being  a  space  60  feet  by  70 
feet,  more  or  le^s ;  also  the  store  floor  of 
part  of  said  building,  and  known  as  Nos. 
201  and  203  So,  Canal  street,  being  a  space 
60  feet  by  50  feet,  more  or  less;  also  a 
space  In  the  yard  at  the  rear  of  said  build* 
Ing,  commencing  at  the  N.  W.  quarter  of 
said  building,  then  west  26  leet,  then 
aontb  36  feet,  then  east  26  leet.  to  bnlld- 
lng,—together  with  steam  power  not  to 
exceed  ten  horse  power,  said  steam  power 
to  be  furnished  ten  hour<i  per  day.  Sun- 
days and  holidays  excepted.  Said  prem- 
ises hereby  leased  to  be  used  and  occupied 
as  a  marble  works  and  kindred  buslneas, 
and  in  no  manner  as  to  damage  or  Inter- 
fere with  tenants  of  adjoining  pro|>erty."' 
The  lease  contained,  among  othera,  tbe 
following  provisions,  to  wit:  "Party  of 
tbe  llrst  part  {Springer]  shall  not  build  at 
the  rear  of  aald  premises  nearer  than 
twenty-fl  ve  feet,  and  no  obstruction  higher 
than  six  feet  shall  be  placed  in  such  man- 
ner as  to  obstract  light  to  said  premlaes, 
and  party  of  tbe  second  part  shall  at  all 
times  have  the  use  and  frenaccesa  through 
all  now  exlatU-g  alleys  leading  to  rear  of 
said  premises."  Appellant  occupied  tbe 
premises  onder  the  lease  from  its  date  un- 
til July  17. 1888.  when  he  left  tbem.  Tbe 
building  was  a  two-atory  and  basement 
frame  bnlldlng,  fronting  east  on  Canal 
street,  between  Van  Buren  street,  on  the 
south,  and  Jackson  street,  on  the  north, 
and  having  a  depth  of  50  feet.  It  hnd 
windows  in  tbe  front  and  rear,  and  on  tbe 
north  and  south  sides.  The  territory 
around  It  was  practically  vacant  at  the 
date  of  the  lease.  There  was  then  no 
tmllding  to  the  south  of  It  nearer  than 
40  or  60  feet,  except,  perhaps,  a  small 
shed ;  none  in  the  rear  or  to  the  west  <a  It 
nearer  than  abont  60  feet;  and  none  to 
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the  north  nearer  tban  80  feet,  or  more. 
There  were  Bome  sheds  and  platforiua  to 
the  north,  and  some  rabblsh  to  the  west, 
bat  nothing  to  obstruct  the  liffht  needed 
tor  cutting  and  pullshlns  mnrble.  In  the 
Hpace  UD  the  south  there  was  an  alley  run- 
Diug  west  from  Canal  street  tu  Cliaton 
street,  connecting  with  which  was  an- 
other alley  running  north  and  south  fn  the 
rear  of  the  premises  in  question.  In  1885 
appellee  erected  a  large  brick  baildlug, 
called  tbe''8prlnger  BuUdlug,"  having  five 
stories  abore  the  basement,  fronting  26 
feet  on  Canal  street,  and  having  a  depth 
of  76  feet.  Ita  north  wall  was  Immediately 
against  the  south  wall  ot  appellant^ 
bolldlDg,  called  the  "Keating  Building;" 
and  it  extended  25  feet  further  west  than 
the  Hearing  building,  the  extension  of  2G 
feet  being  on  the  south  line  of  the  space  in 
the  rear  of  the  Keating  building,  as  de- 
scribed In  the  lease.  The  proof  tends  to 
show  that  appellee  dug  excavations  on 
the  linen  ot  the  aUeys,  and  bnlU  holler  and 
machine  ehopH  in  the  rear  of  the  Keating 
bnilding,  and  placed  obstrnctlons  of  varl- 
ons  kinds  in  the  alleys  and  In  the  space  to 
the  rear  of  the  Keating  bnlldlng.  From 
the  differences  growing  out  of  these  trnns- 
actions  various  suits  have  resulted.  Ap- 
pellee brouiEht  against  appellant  a  suit  In 
assumpsit  for  the  use  and  occupation  of 
said  premises,  to  which  nonassumpHit  was 
pleaded;  a  suit  upon  a  note  alleged  to 
hare  been  given  for  rent,  to  which  pleas 
of  nonassumpait  and  set-off  were  tiled; 
three  proceedings  uf  dlstrees  fur  rent,  in 
which  the  general  issneaod  certain  special 
pleas  of  set-off  and  general  replications  to 
the  latter  were  filed.  And  appellant 
broogbt  an  action  In  ease  against  appel- 
lee to  recover  damages  for  cutting  off  his 
light  by  the  erection  of  the  Springer  build- 
ing and  other  obstrnctlons,  to  which  the 
plea  of  not  guilty  was  Bled.  The  said  spe- 
cial pleas  set  np  violations  of  the  cove- 
nants of  the  lease  by  alleging:  that  the 
light  was  shut  off  on  the  south  and  In  the 
rear  of  the  Springer  building,  and  Its  ex- 
tension to  the  west,  and  by  the  erection  of 
shafting  and  machinery  and  other  ob- 
Htructlons  more  than  16  feet  high;  and 
that  the  alleyH  were  closed  up  by  the  pla- 
cing therein  of  iron  boilers,  castings,  en- 
gines, building  materials,  etc.;  and  that 
steam  power  wan  not  furnished,  etc.  The 
salt  for  use  and  occupation  was  begun  in 
thedrcnlt  court  of  Cook  connty.  Of  the 
other  snlts,  one  was  begun  in  said  circuit 
court,  one  in  the  superior  court  of  said 
county,  and  three  In  the  connty  court  of 
said  county.  The  four  salts  last  named 
were  transferred  by  proper  order  to  the 
circuit  court,  and  an  order  was  entered  by 
the  latter  conrt  In  the  nnlt  lor  use  and  oc- 
cupation consolidating  the  other  anits 
with  it.  Astipulation  was  entered  into 
between  counsel  that  there  should  be  one 
trial,  which  Rhould  determine  the  matters 
In  controversyin  all  the  suits.  A  Jury  was 
iralved,  and  by  agreement  the  consolida* 
tlon  cause  was  submitted  tor  trial  before 
one  of  the  Indgea  of  the  circuit  conrt, with* 
out  a  jury.  Upon  the  trial,  the  plaintiff. 
Springer,  Introduced  the  written  lease, 
and  proved  the  amount  of  unpaid  rent 
due  thereon  from  October,1887,  to  July  17, 


1888.  A  large  mass  of  evidence  was  Intro- 
duced by  the  defendant,  Keating,  princi- 
pally In  support  of  the  contentions  that 
buildings  and  obstructions  were  erected 
In  the  rear  of  the  premises  nearer  tban  25 
feet,  and  that  the  use  of  the  alleys  and 
free  access  through  the  same  were  inter- 
fered with  and  cut  off.  In  contradlctiun 
of  this  evidence  a  large  number  of  wit- 
nesses were  examined  by  the  plaintiff.  At 
the  close  of  bis  testimony  thue  Introduced, 
the  plalotltf  offered  in  evidence,  and  the 
court  received,  over  defendant's  objection 
and  exception,  the  proceedings  In  a  for> 
clble  antry  and  detainer  suit  begun  by 
Springer  against  Keating  before  a  justice 
of  the  pea<*e  on  April  25, 18SH,  wherein  the 
complainant  alleges  that  Springer  was 
entitled  to  the  possession  of  said  premlaea. 
and  that  Keating  unlawfully  wlthholda 
the  same,  wherein  judgment  was  rendered 
In  favor  ol  Hprlnger  on  May  8,  iViS,  and 
an  appeal  was  taken  and  perfected  to  the 
superior  court,  which  appeal  waa  dls- 
mtssed  on  July  9,1888,  and  afurtber  ap- 
peal was  taken  and  allowed  to  the  appel- 
late cuurt  upon  filing  bond  and  bill  of  ex- 
ceptions within  20  days.  On  October  3. 
181*1,  judgment  waa  entered  by  thedrcnlt 
court  in  favor  of  Springer  lor  98,9lTr.60 
against  Keating,  and  In  the  suit  of  Keat- 
ing against  Siirluger  the  latter  waa  fonnd 
not  guilty.  This  judgment  has  been  aU 
firmed  by  the  appellate  court,  (44  111.  App. 
547,)  and  the  case  la  brought  here  by  ap- 
peal. 

Haneey  ft  Merrick,  for  appellant.  Allan 
C.  Story,  for  appellee. 

MAGRUDER.  J.,  (after  atatlng  thefaeta.) 
In  tbla  case  many  qnentinna  of  fact  and 
law  are  discussed  by  counsel  in  thelrbrl^, 
but  the  record  Is  not  In  such  shape  aa  to 
authorize  us  to  consider  any  of  these  ques< 
tlons,  except  that  which  arises  out  ol  the 
refusal  ot  the  trial  court  to  admit  certain 
offered  evidence,  as  hereinafter  stated. 
The  trial  was,  by  agreement,  before  the 
court,  without  a  jury,  and  resulted  in  a 
judgment  for  the  plaintiff,  which  has  been 
affirmed  by  the  appellatecourt.  The  judg- 
ment of  ttie  latter  court  Is  conclusive  as  to 
the  findings  of  fact.  No  "written  prupo- 
sltions  to  be  held  as  law  In  the  decision  of 
the  case*  were  submitted  totheeourton 
the  trial  below  by  either  aide.  In  accord- 
ance with  section  42  of  the  practice  act; 
and  hence  no  question  ot  law  is  presented 
for  our  determination,  unless  the  errors 
assigned  as  to  the  adnilsslon  or  exclusion 
of  evidence  neceasarlly  Involve  the  consid- 
eration of  such  a  question.  Bank  v. 
Haskell.  124  HI.  687, 17  N.  £.  Rep.  59;  My- 
ers V.  Bank,  128  lU.  478.  21  N.  B.  Sep.  SMI; 
Hall  V.  Cox,  (111.  Sup.)  88  N.  E.  Rep.  88. 

The  evidence  tends  to  show  that  a 
strong  light  Is  necessary  for  sacfa  buslnesn 
of  manufacturing  and  polishing  marble, 
as  appellant  was  engaged  In,  and  that  the 
demised  premlsea  were  selected  by  the  ap- 
pellant tor  that  bnalneaa  mainly  because 
ot  their  freedom  from  surrounding  ob- 
strnctlons to  the  supply  of  light.  Accord- 
ingly, the  defendant  below*  offered  to 
prove  that  the  erection  ot  the  Springer 
building  on  the  soutfa  side  of  the  Keating 
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balldlng  prereDted  the  entry  of  llKhtlneo 
the  latter  frnm  the  eoath  and  west.  Upon 
objection  by  tbe  plaintiff,  tbe  court  refused 
to  receive  tne  teatimony,and  an  exception 
waa  taken  to  Its  ruUngB  by  tbe  defendant. 
The  action  of  tbe  trial  court  waa  correct, 
If  there  is  do  exprese  covenant  or  agree- 
ment In  the  lease  obligating  tbe  landlord 
to  permit  the  light  to  pass  over  the  south 
lot  Into  tbe  leased  premises.  Tbe  Englbib 
doctrine  la  that,  "if  one  who  has  a  houae 
wltb  windows  looking  upon  bis  own  va- 
cant land  sell  the  same,  ho  may  not  erect 
upon  bis  vacant  land  a  structure  which 
shall  essentially  deprive  such  house  of  the 
light  tbrongb  Its  windows."  Wasbb. 
Kaaem.  marg.  p.  492,  par.  6.  This  doc- 
trine, however,  does  not  prevail  In  the 
majority  of  the  American  states.  It  la 
held  to  be  Inapplicable  In  a  country  lllie 
this,  where  tbe  uxe,  valoe,  and  ownership 
of  land  are  constantly  changing.  Air  and 
light  are  tbe  common  property  of  all.  The 
owner  of  a  lot  cannot  be  presumed  to 
bareaflBented  to  an  encroachment  there- 
on H  be  has  permitted  tbe  light  and  air  to 
pass  overlt  Into  the  windows  of  hia  neigh- 
bor's bouse,  situated  upon  the  adjoining 
lot.  The  actual  enjoyment  of  The  air  and 
light  by  tbe  latter  Is  upon  bis  own  prem- 
ises only.  The  prevalent  rule  In  the  Unit- 
ed States  Is  that  an  easement  In  tbe  unoh- 
strncted  passage  of  light  over  an  adjoin- 
lag  close  cannot  be  acquired  by  prescrip- 
tion. 3  Woodf.  Landl.  &  Ten.  marg.  p. 
703,  and  notes;  1  Tayl.  Landl.  &  Ten.  §$ 
23»,  SHO,  and  notes;  Keats  v.  Hngu,  116 
.Mass.  304;  Mullen  v.  Strieker,  19  Ohio  St. 
135.  In  the  early  rase  nf  Gerber  v.  Grabel, 
16  lU.  217,  this  court  held  that  such  a  right 
might  be  so  acqalred;  but  In  tbe  later 
ease  of  Guest  Beynolds.  6R  III.  478,  the 
Gerber  Case  was.  In  effect,  overruled,  und 
It  waa  held  tba  t  "  prescription  right, 
springing  up  under  the  narrow  limitation 
In  the  English  law,  to  prevent  obstruc- 
tions to  window  lights."  "cannot  be  ap- 
plied to  the  growing  cities  and  villages  of 
this  country  without  working  the  most 
mischievous  conseqnencea,  and  has  never 
been  deemed  a  part  of  onr  law.*  It  Is  es- 
tablished by  the  weight  of  American  au- 
thority that  a  grant  of  the  right  totheose 
of  light  and  air  will  not  be  Implied  from 
the  conveyance  of  a  house  with  windows 
overlooking  the  land  of  tbe  grantor;  and 
that,  where  the  owner  of  two  adjacent 
lots  conveys  one  of  them,  a  grant  of  an 
easement  for  light  and  air  will  not  be  im. 
plied  from  tbe  nature  or  use  of  the  strnc- 
tare  existing  on  the  lot  at  the  time  of  tbe 
conveyance,  or  from  the  necessity  of  such 
easement  to  the  convenient  enjoyment  of 
the  property.  Keats  v.  Hugft,  supra; 
Mullen  V.  Strieker,  supra;  1  Wood,  Landl. 
ft  Ten.  S  209,  pp.  423-424,  and  note;  Morri- 
son v.  Marquardt.  24  Iowa.  85.  "A  grant 
by  the  owner  of  two  adjoining  lots  of  one 
of  them  does  not  Imply  the  right  of  an  un- 
obstrncted  passage  of  light  and  air  over 
the  other."  3  Woodf.  Landl.  &  Ten.  marg. 
p.  703,  and  note.  "The  law  of  Implied 
grants  and  Implied  reservations,  based 
upon  nec^wlty  or  use  alone,  should  not  be 
applied  toeasements  tor  light  and  alrover 
the  premises  of  another."  Mullen  r. 
Htriekw,  aopra;  HaventlcK  ▼.  BIpe,  88 


Pa.  St.  868;  Kelper  v.  Bleln,51  Ind.  S16v 
It  follows  that  a  landlord  will  not  be  lia- 
ble for  obstructing  his  tenant's  windows 
by  building  on  the  adjoining  close,  In  the 
absence  of  any  covenant  or  agreement  in 
the  lease  forbidding  bim  to  do  su.  Myers 
V.  Gemmnl,  10  Barb.  5.^7;  Palmer  v.  Wet- 
more,  2  Sundt.  816;  Kelper  v.Eleln,  supra ; 
3  Woodf.  LandL  ft  Ten.  marg.  p.  708,  and 
note. 

But  the  authorities  all  agree  that  the 
rlgbt  to  have  the  light  and  air  enter  the 
windows  of  a  building  over  an  adjoining 
lot  may  exist  by  express  grant,  or  by  vir- 
tue of  an  express  covenant  or  agreement. 
Hilllard  V.  Coal  Co..  41  Ohio  St.  602; 
Brooks  V.  Reynolds.  136  Maaa.  81;  Keats 
T.  Hugo,  supra;  Morrison  Marquardt, 
supra.  The  question  then  arises  whether 
the  erection  of  thp  Springer  building  could 
have  been  regarded  as  a  violation  of  the 
express  terms  of  the  lease,  if  proof  had 
been  admitted  showing  that  It  obstructed 
the  light  necessary  to  carry  on  the  bosl- 
nese.  The  lease  contains  the  following 
provision:  "Party  of  tbe  first  part  shall 
not  bnllci  at  the  rear  of  said  premises 
nearer  than  25  feet,  and  no  obstruction 
higher  than  six  feet  shall  t>e  placed  In  sneh 
manner  as  to  obstruct  light  to  said  prem- 
ises." The  meaning  of  the  word  "prem- 
ises," as  Iiere  used.  le  not  to  be  restricted 
to  the  Keating  building  alone,  but  em- 
braces also  the  apace  in  the  rear  thereof. 
The  lease  speaks  of  "all  those  premises 
»  •  •  described  as  follows;**  and  then 
mentions,  as  eunstltutlng  those  premises 
—First,  the  basement :  second,  tbe  store 
floor;  "also  a  space  In  the  yard  in  the 
rear,"  25  feet  deep.  The  space  In  the  rear 
Is  as  much  a  part  of  the  premises  demised 
as  the  basement  and  the  store  flour. 
Therefore  tbe  appellee  agreed  that  he 
would  not  build  nearer  than  Iffifeet  to  the 
west  Hue  of  tiie  demised  space  west  of  the 
Keating  ballding,  which  space  was  25  feet 
wide  from  east  to  west.  The  Springer 
building  was  75  feet  deep,  while  the  Kest- 
Ing  building  was  only  GO  feet  deep.  It 
follows  that  the  eztenalon  uf  the  former 
west  of  the  rear  of  the  latter  was  along 
tbe  south  line  of  said  space  In  the  yard  at 
the  rear.  Tbe  north  wall  of  tbe  Springer 
building  did  not  extend  further  weat  than 
tbe  west  line  of  said  space  in  the  yard, 
and  consequently  the  whole  of  the  Springer 
building  was  south  of  the  dnmlHcd  prem- 
ises; hence  we  think  counsel  for  appellee 
is  right  in  tbe  contention  that  no  part  of 
that  building  can  be  considered  an  an  ob- 
struction placed  in  the  rear  or  to  the  wmt 
of  the  premises  leased  to  appellant.  Bot 
we  cannot  agree  with  counsel  in  so  con- 
struing the  langnage  of  the  provision  as 
to  limit  it  to  obstructions  placed  in  tbo 
rear.  The  landlord  does  not  agree  that 
no  obstruction  higher  than  six  feet  shall 
be  placed  In  tbe  rear  in  ench  manner  as  to 
obstmctUght  tosald  premises.  His  agree- 
ment Is  that  no  obstruction  higher-  than 
six  feet  shall  be  placed,  whether  to  tbe 
north  or  to  the  west  or  to  the  south.  In 
snch  manner  as  to  obstruct  light  to  said 
building;  that  Is,  to  said  space  In  the 
rear,  as  well  as  to  said  building.  Tbe 
Springer  building— a  brick  structure.  Ave 
stories  high— waa  so  eonttrncted  that  its 
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Dortta  wall  Joined  the  sooth  waU  of  the 
Keating  bolldlng,  and  the  goath  line  of 
the  space  in  the  yard  at  the  rear  thereof. 
Id  view  of  the  express  provision  lu  the 
tease,  as  above  quoted  and  ccnatnied,  we 
are  of  the  opinion  that  the  defendant  be- 
low was  entitled  to  prove.  If  he  conld. 
chat  the  Springer  bnildlng  was  an  ub- 
Btroctlon  placed  in  each  manner  as  to 
obstruct  light  tu  said  preinises,  and  that 
the  trial  court  should  have  admitted  the 
proof  upon  that  subject  when  offered. 

It  Is  claimed,  however,  that  the  offered 
evidence  waa  properly  r^ected,  because 
this  snlt  Is  for  rent  aeemfng  daring  a  pe- 
riod while  the  tenant  was  In  possession. 
In  order  to  constitute  an  eviction.  It  is 
not  necessary  that  there  fbonld  be  an 
actual  physical  expulsion.  Acts  of  a 
grave  and  permanent  character,  which 
amount  to  a  clear  Indication  of  InteoUoo 
on  the  landlord's  part  to  deprive  the  ten- 
ants  of  ttaeenjoymentof  thedemlsed  prem- 
ises, will  constitute  an  eviction.  Uayner 
V.  Smith,  63  111.  430.  If  the  acts  of  the 
laudlurd  are  such  as  merely  tend  to  di- 
minish the  beneficial 'ttujoyment  of  the 
premises,  the  tenant  is  still  bound  for  tbv 
rent,  if  he  continues  to  occapy  the  prem- 
ises. Unless  be  abandons  the  premleea, 
his  obllKation  to  pay  the  rent  remains. 
Sknlly  V.  Shute,  1R2  Mass.  8Gi.  We  said 
in  News  Co.  v.  Browne,  103  HI.  817:  "The 
rule  Is  well  settled  that  the  wrongful  act 
of  the  landlord  does  not  bar  him  from  a 
recovery  of  rent,  unless  the  tenant  by  such 
act  has  been  deprived  in  whole  or  in  part 
of  the  possession,  either  actually  or  con- 
strnctlv^y,  or  the  premlsea  rendered  use- 
less. BdKertOD  V.  Page,  20  N.Y.  284;  Hal- 
llgan  V.  Wade.  21  111.  47U;  Leadbeater  v. 
Roth,  25  III.  587. *•  To  "evict"  a  tenant, 
nccunllng  to  the  original  slgnlflcatlon  of 
the  word.  Is  to  deprive  him  ot  the  posees- 
sloQ  of  the  land.  Bat  the  landlord,  with- 
out being  gnllty  ot  an  actual  pbyalCHl  dis- 
turbance uf  the  tenant's  poeseaslon,  may 
yet  do  such  acta  as  will  Justify  or  warrant 
the  tenant  in  leaving  the  premises.  The 
latter  msy  abandon  the  premises  In  con- 
sequence of  snob  acts,  or  he  may  continue 
to  occupy  them.  If  he  abandons  them, 
then  tlie  circumstances  which  Justify  such 
abandonment,  taken  In  connection  with 
the  act  of  abandonment  Itself,  will  sup- 
port a  plea  of  eviction,  as  against  an  ac> 
tlon  lor  rent.  It,  bowever,  the  tenant 
makes  no  surrender  of  the  poesesHlon,  but 
contiuoes  to  occapy  the  premises  after  the 
commission  of  the  acts  which  would  Jus- 
tify him  In  abandnulng  them,  be  wtU  be 
deemed  to  have  waived  bis  right  to  abnn> 
don,  and  he  cannot  sustain  a  plea  uf  evic* 
tlon  by  showing  that  there  were  circum- 
stances which  would  have  JnstlBed  bhn  in 
leaving  the  premises:  hence  It  has  been 
held  that  there  cannot  be  a  eonRtructive 
eviction  without  a  surrender  of  posses- 
sion. It  would  be  unjust  to  permit  the 
tenant  to  remain  In  possessloD,  and  then 
escape  the  payment  of  rent  by  pleading  a 
state  of  facta  which,  though  conferring  a 
right  to  abandon,  had  been  unaccompa- 
nied by  the  exercise  of  that  right.  Edger- 
ton  V.  Paae,  suprH  ;  Boreel  v.  Lawton,  90 
S.  T.  293;  De  Witt  v.  PierHon,  112  Mass.  8; 

^arren  v.  Wagner,  75  Ala.  188;  Wright 


V.  Lattln.SSm.  293:  1  Tayl.  Landl.  Jt  Teo. 
(8th  Ed.)  SS  880,  881.  and  notes;  Wood. 
Landl.  &  Ten.  (2d  Ed.)  {  477,  pp.  1104-1106; 
Alger  V.  Kennedy.  49  Vt.  1U»;  Hcwtt  v. 
Simooa.  54  N.  H.  498;  Jackson  v.  Eddy.  12 
Mo.  209.  Bat  tboogb  the  tenaat  will  not 
be  allowed  to  plead  eviction  as  a  bar  tu 
the  recovery  of  rent  where  he  bas  remain^ 
in  possession  after  the  performance  ut  tbe 
acts  which  would  have  justlfled  him  Id 
leaviug  the  premises,  yet  he  la  not  for 
that  reason  without  remedy.  In  those 
states  where  the  doctrine  of  recoapmeot 
Is  recognised,  he  may  recoup  soeb  dam- 
ages aa  be  may  bare  snstalned  by  reasoa 
uf  the  acts  of  the  landlord,  against  tlH 
rent  sought  to  be  recovered.  I  TajL 
Landl.  ft  Ten.  §  371:  2  Tayl.  Landl.  ft  Tea. 
§631;  2  Wood,  Landl.  ft  Ten.  $  477,  p. 
1107;  Edfi^rton  v.  Page,  supra;  Warren 
r.  Wagner,  anpra.  Tayl«>r,  in  bla  work 
on  Landlord  and  Tenant,  (seetion  631.) 
says:  "By  the  law  of  recoupment,  as  duw 
established  In  many  of  tbe  United  StatK, 
the  tenant  can  avEiil  himself,  as  a  defense 
pro  tanto  to  an  action  of  debt  for  rent,  of 
the  landlord's  breach  of  his  covenants.* 
Tbe  doctrine  of  recoupment  la  recognised 
in  tbisfltatti,  and  lias  been  applied  In  pre- 
ceedinga  began  by  the  laananee  of  dlstms 
warrants,  and  in  actions  forrent.  Wright 
V.  Lattln,  supra:  Lfndley  v.  Miller.  67  Hi. 
244;  Lynch  v.  Baldwin,  69  111.  210;  Pepper 
V.  Rowley,  78  111.  262.  In  Lynch  v.  Bald- 
win, supra,  where  the  Inndlord  had  Issued 
a  distress  warrant,  we  said:  "As  to  re- 
couping damages  for  any  loss  or  lujory 
sustained  by  the  tenant,  we  have  nodoabt 
that  It  may  be  done,  aa  they  grow  oat  of 
the  same  tranaactlon.  Tbe  object  of  thlB 
Inqnlry  is  to  ascertain  the  amount  of 
rent  due;  and,  if  the  acta  of  the  landlord 
impaired  the  value  of  the  use  of  the  prem- 
ises, then  the  tenant  should  not  pay  the 
same  rent  as  if  the  landlord  bad  done  do 
act  to  reduce  such  value."  InPeiiperT. 
Rowley,  supra,  which  was  an  acdon  to 
recover  rent  due  under  a  lease,  we  said: 
"It  there  bas  been  a  breach  of  any  cove- 
nant contained  In  the  lease,  whatew 
damage  appellee  has  sustained  in  cunse- 
quence  thereof  ma.T  be  recouped  In  this  ac- 
tion from  theamunut  of  rent  due  under 
tbe  lease. "  In  tbe  ease  at  bar  the  consol- 
idated proceeding  not  only  Ineludea  a  salt 
for  rent,  but  also  aeveral  proceedings  be- 
gun by  the  Isaoance  of  distreea  warraotB; 
and  the  stipalatlun  permits  the  defend- 
ant to  Introduce,  under  the  general  Issue, 
"auy  defense  and  also  any  setH>rf,  wbetber 
matter  of  contract  or  tort,  that  he  may 
have,  in  the  same  mann^  *  *  *  as  if 
speclflcally  pleaded."  We  therefore  thhib 
that  the  offered  testlmoay  as  to  tbe  effect 
of  the  erection  of  tbe  Springer  baildlDg 
upon  tbe  supply  of  llicht  should  have  been 
received.  In  order  that  any  damas«6 
which  the  defendant  may  have  snstalDed 
thereby  might  be  recouped  In  rmlucttuo  ol 
the  amount  of  recovery,  and  that  defend- 
ant was  not  preeladed  from  abowlDgsneii 
damages  by  bis  failure  toaarreuderpoaBra- 
slun  at  an  earlier  date. 

Even  if  the  offered  testimony  wa^  not 
admissible  as  tending  tu  show  damsfns 
by  way  of  recoupment.  It  was  competent, 
under  tbe   declaration   in    the  aetkw 
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broQgbt  by  Keating  agalost  Springer,  to 
recover  damegeB  for  rotting  off  the  light 
br  the  erection  of  the  Springer  building. 
Cmder  the  etlpnlatlon,  not  only  were  the 
rafts  brooght  by  Springer  to  be  tried  to- 
gether, bat  also  with  them  was  consol- 
idated for  trial  st  the  same  time  the  ac- 
tlon  In  cane  which  Keating  brought 
agttlnet  Springer.  It  la  well  settled  that, 
although  tlie  omlauion  of  the  landlord  to 
perform  his  covenants  may  notamonnt 
to  an  eviction,  nor  operate  as  a  bar  to 
bis  claim  for  rent,  yet  tbe  lessee  baa  his 
remedy  by  an  action  to  recover  daninges 
for  a  breach  of  tbe  covenant.  Warren  v. 
Wagner,  supra;  News  Go.  v.  Browne,  su- 
pra; Lonnsbery  v.  Snyder.  81  N.  T.  514; 
Wright  V.  Lattin,  supra;  Royce  v.  Gug- 
genheim, 106  Maes.  201;  1  Tayl.  Landl.  & 
Ten.  S8  879,  881.  and  notes;  3  Wood, 
Landl.  ft  Ten.  $  477.  p.  1107. 

It  Is  furthermore  claimed  by  tbe  appel 
lant  that  all  the  matters  set  up  In  defense 
or  as  ground  of  recovery  by  the  defendant 
In  the  present  consolidated  suits  were  ex- 
tlngnlRbed  by  tbe  judgment  In  the  forcible 
detainer  suit,  and  that  said  Judgment 
operates  as  res  judicata,  so  as  to  bar  all 
appellant's  rights  ot  recovery  or  reconp- 
ment.  We  are  unable  to  yield  our  assent 
to  this  view.  The  Judgment  In  forcible 
entry  and  detainer  Is  concloslre  only  as 
to  the  right  of  posseaalon,  and.  in  a  certain 
clasfl  of  cases,  as  to  the  existence  ot  the 
relation  of  landlord  and  tenant  between 
Che  parties,  and  as  to  the  tenant's  wrong* 
fnl  holding  over.  Doty  v.  Bnrdiek,  8S  In. 
478;  Norwood  V.  KIrby,70  Ala.897!  Hodg- 
klna  V.  Price,  182  Mass.  196;  8  Amer.  & 
Ere  Enc.  Law,  p.  176.  It  wsa  Bald,  In 
Boblnson  v.  Crammer,  6  Gllman.  that 
"damages  are  not  recoverable  In  this  ac- 
tion, but  the  only  judgment  for  the  plain- 
tiff Is  that  he  have  reatitatlonof  the  prem- 
ises," etc.  For  the  error  commKt'd  In  the 
refirsal  to  receive  the  evidence  oltored  by 
the  defendant  as  hereinbefore  mentioned, 
the  Judgments  of  the  appellate  and  circuit 
courts  are  reversed,  and  the  cause  Is  re- 
manded to  the  clrcoit  court  for  fnrthcr 

Eroceedlngs,  In  accordance  with  the  views 
ereln  expressed. 


BOARD  07  OOaritS  or  ADAMS  'OOtTN- 

TT  T.  GOLB.  * 
(Sopcene  Oonrt  of  Indiana.    Sept*  29,  1893.) 
OovBTS— TEAirem  to  AvpHLun  Ooubt. 

An  action  for  the  recovery  of  money 
only,  whero  the  amount  In  controTer(i7,  ez- 
domve  of  costs,  does  not  exceed  $3,500,  and 
does  not  fall  within  any  of  the  ezceptiona  to 
the  jarisdictlon  of  the  appellate  coort,  as  nuule 
br  Act  Feb.  16.  1883,  1  1,  amending  the  act 
creating  that  court,  wul  be  tranaferred  te  It  by 
the  aopreme  court. 

Appeal  from  elTcnlt  coort,  Adams  eoon- 
ty. 

Erwtn  &  Mann,  for  appellant.  Hoopvr 
ft  Coverdale,  for  appellee. 

HOWARD,  J.  This  Is  an  action  seeking 
the  recovery  of  a  money  Judgment  only, 

*TraiuleiTed  to  App«lUt«  Court,  M  N.  B.  m. 
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where  tbe  amount  In  controversy,  exclu- 
sive of  costs,  does  not  exceed  f3,500,  and 
does  not  fall  within  any  of  tbe  exceptions 
to  tbe  Jurisdiction  ot  the  appellate  conrt, 
as  made  in  section  1  of  tbn  act  creating 
that  court,  as  amended  by  the  act  ap- 
proved February  16,  1898.  Tbe  case  Is 
therefore  transferred  to  the  appellate 
coort. 

(126  Ind.  IB) 

GARARD  T.  GARARD. 
(Snpreme  Coort  of  Indiana.    Sept  29,  188S.) 

SUPHKMI  AXL  ApPBLUTB  CoUBTS  — JOBISDIOTIOV 

— SoiTS  iM  Equity. 
A  party  who.  In  the  court  below,  has 
moved  to  anbmlt  an  Issne  raised  by  the  plead- 
inits  to  the  court  for  trial  without  a  jury,  and 
also,  on  appeal  to  the  saprerae  court,  has  as- 
signed the  OTerruliQf  of  the  motion  tor  error, 
on  tbe  ground  that  sach  issue  is  one  of  ex- 
clusive equitable  cognizance,  cannot,  on  motion 
for  a  rehearing,  nrge  that  jurisdiction  is  not  in 
tbe  supreme  court,  but  in  the  appellnte  court; 
since  Act  Feb.  16.  1893,  }  1,  amending  the  act 
creating  the  appellate  court,  pro  Tides  that  soch 
court  shall  not  have  jnriadictiMi  of  anita  in 
equity.  , 

On  motion  tor  rehearing.  Overruled. 
For  former  report,  see  84  N.  E.  Rep.  443. 

HOWARD.  J.  The  appellant  has  filed 
a  petition  for  rehearing,  claiming  that 
jurisdiction  on  this  appeal  hi  in  the  appel- 
late coort,  and  asking  that  the  case  be 
transferred  to  that  court.  In  section  1  of 
tbe  act  approved  February  16,  1898, 
amending  tbe  act  creating  the  appellate 
court,  it  Is  provided  that  "the  appellate 
court  shall  not  have  Jurisdiction  of  suits 
In  equity,  hereby  meaning  by  the  terms, 
*  suits  in  equity/  sacbcaaes  as  were  known 
and  recognised  prior  to  ttae  18tta  day  ot 
J  one,  1858,  as  solta  of  eqoltable  cogni- 
sance, and  wherein  specific  decrees  are  ap- 
propriate and  essential."  Tbe  tentb  rea- 
son given  by  appellant  In  his  motion  for  a 
new  trial,  tbe  overrnling  of  which  was 
aesli^ed  as  error,  was  "that  the  court 
erred  In  overrnling  defendant's  motion  to 
submit  tbe  Issue  Joined  on  tbe  second  par- 
agraph  of  the  complaint  to  tbe  court  for 
atrial  without  a  Jury.*  In  support  of 
this  asalgnment.  counsel  for  appellant 
argued  In  tbls  coort  that,  "If  the  second 
paragraph  of  complaint  states  any  cause 
of  action.  It  Is  one  of  exclusive  equitable 
cognisance."  In  this  contention  we 
agreed. wlthconasel;  and  the  action  of  the 
court  In  submitting  tbe  cause  to  a  Jury 
was  upbeld  only  on  the  ground  that  ttae 
court  treated  the  verdict  as  advisory,  and 
that  tbe  judgment  was  based  upon  tbe 
finding  of  the  court,  and  not  upon  the  ver- 
dict of  tbe  Jory.  It  has  therefore  already, 
in  eireet,  been  decided  that  this  caose  was 
one  of  eaoltable  cogntsanee,  as  contem- 
plated by  the  statute,  and,  consequently, 
that  Jurisdiction  was  In  this  court.  See 
Quart  V.  Abbett,  102  Ind.  233. 1  N.  E.  Bep. 
476;  Ex  parte  Sweeney,  126  Ind.  688,  27  N. 
E.  Rep.  127;  Elliott,  App.  Proe.  e.  4.  See, 
also,  Schuok  v.  Moline,  etc.,  Co..  18  Sop. 
Ct.  Bep.  417.  Tbe  petitioa  lor  it  rebearli^ 
la  OTcrmled. 


Digitized  by  Google 


810 


KOBTHEASTSBN  RBPOBTEB,  Vol.  34. 


(Ind. 


OK  iBd.  4n 

GARSIDB  T.  WOLF  et  al. 

(Snprane  Oout  of  Indiana.    Sept  28,  1898.) 

Afpbal— Fahties. 

On  appeal  hj  plaintiff  from  a  foreclosure 
decree  declaring  interestB  in  certain  defend- 
ants not  subject  to  the  mortgage,  tbe  mort- 
gagor and  his  wife,  the  prindpal  defendants 
foreclosed,  must  be  Joined  as  appellees,  and  a 
failnre  to  bring  them  in  is  not  waired  by 
joinder  in  error. 

Appeal  from  drcaltconrt,  Fayette  Aoan- 
ty  ;  F.  8.  Swift,  Judge. 

Action  by  Martha  OorHlde,  executrix, 
agalnat  William  U.  H.  Wolf  and  others, 
to  lorecloBe  a  mortgage.  From  tbe  Jads- 
ment  ol  lorecloBure,  plaintUI  appeals.  l>ls- 
mlBoed. 

Florea  ft  Broaadua,  for  appellant. 
Uttle  ft  MeKee,  tor  appelleea. 

MeCABE.  C.  J.  This  was  ao  action 
brought  by  appellant  agaiaet  William  H. 
fi.  Wolf  and  Martha  Wolf,  to  foreclose  a 
mortgage  on  certain  described  rval  estate, 
executed  by  them  to  appellant  to  wecure 
tbe  payment  of  a  promissory  oote.  Clio- 
ton  A.  Handera,  Ann  Sanders.  Charles  B. 
Sanden,  Cfaarlee  G.  Wolf.  Stella  B.  Wulf. 
John  S.  Wolf,  and  John  Payne  were  also 
made  parties  defendant  to  said  complaint 
on  the  ground  that  they  claimed  some 
Interest  In  tbe  real  estate  mortgaged, 
which  claim  It  was  alleged  was  wholly 
nnfoanded.  Prayer  for  a  foreclosure,  and 
that  all  said  claims  be  declared  null  and 
Toid.  Charles  O.  Wolf  answered  by  a  gen- 
eral denial,  and  filed  a  cross  complaint 
against  appellant,  setting  up  bis  Interest. 
Margaret  E.  Wolf,  Stella  B.  Wolf,  and 
John  B.  Wolf,  minor  defendants,  by  their 
gaardlan  ad  litem,  Daniel  W.  McKee.  also 
tiled  a  cross  complaint  against  appellant, 
settlog  vp  their  mterest  in  tbe  real  estate, 
and  an  aDSwer  nf  general  denial.  Tbere 
waa  also  nn  answer  to  the  appellant's 
complaint  by  William  H.  H.  Wolf  and 
Martha  Wolf  In  denial.  After  demurrers 
bad  been  overruled  to  said  cross  com- 

?lalnt8,  issue  was  Joined  upon  thoiu. 
here  was  n  trial,  and  Judgment  of  fore- 
closnre  against  William  H.  B.  and 
Martha  Wolf,  and  that  Ann  and  Clinton 
Sanders  werelanlor  llenbolders.  and  that 
Charles  Q.,  Maragret  E.,  Stella  B.,  and 
John  S.  Wolf  had  a  certain  interest  in 
said  real  estate  not  subject  to  the  mort- 
gage foreclosed.  The  appellant,  being 
the  sole  plaliittff  below,  has  made  no  one 
a  party  to  this  appeal  but  herself  as  ap- 

eellant,  and  as  appellees,  Charles  G.  Wolf, 
lavld  W.  McKee,  guardian  ad  litem  for 
Martha  E.  Wolf,  Stella  B.  Wolf,  and  Jdhn 
a.  Wolf,  and  assigns  as  error  the  over- 
roltng  of  the  demurrers  to  each  of  said 
erosR  complaints, and  that  tbe  court  erred 
in  itg  finding,  etc.  Appellees  hare  moved 
to  diamies  tbe  appeal  un  tbe  ground  that 
the  prtncipal  defendants  against  whom 
tbere  was  a  Judgment  of  foreclosure  have 
not  been  made  parties  to  this  appeal. 
The  ease  of  Hnnderlockv.  Investment  Co., 
88  Ind.  189,  is  decisive  of  the  question  in 
support  of  the  motiun.  To  the  same  effect 
Is  State  V.  East,  Id.  602;  Elliott.  App. 
Proc.  188.  Appellanteontends  that  Joinder 


In  error  waived  tbe  defect,  and  cites  euros 
eases  where  this  court  basbeld  that  where 
a  part  of  several  conartiea  appeal,  and 
fail  to  notify  the  other  coparties  of  each 
appeal,  though  sufflcient  to  JnaUfj  a  dis- 
missal of  tbe  appeal,  yet  an  agreement  to 
submit  the  cause  to  ibis  court  Is  a  waiver 
of  the  defect.  It  might  be  sufficient  an- 
swer to  that  to  say  that  there  waa  no 
agreement  here  to  submit.  But  this  Is 
not  an  appeal  by  a  part  of  aeveral  copar- 
ties, but  It  is  a  case  where  all  the  party 
that  there  was  on  one  side  of  tbe  case  Is 
here  properly  as  appellant,  but  the  defect 
In  her  appeal  la  that  sbe  haa  not  brooght 
all  tbe  parties  on  tbe  other  side  ol  tbe 
case  into  this  court  BffBluBt  whom  Judg- 
ment was  rendered  in  tbe  court  below. 
This  court  cannot  very  well  disturb  the 
Jndgment  below  as  to  some  of  the  parties 
without  disturbing  it  as  to  all,  and  this 
court  has  nu  Jarisdictiun  to  disturb  it  as 
to  those  parties  that  are  not  partlea  to 
this  appeal.  Therefore  Joinder  In  error 
does  nut  waive  tbe  detect.  Therefore  tbe 
appml  is  dismissed,  at  appellant'a  costa. 


(US  led.  U6) 
MTEBS  V.  JACKSON  et  aL 
(Supreme  Court  of  Indiana.    Sept  28,  18B8.) 
EnoncsHT— Plbaoino— Tsiruns  ut  Coiofox— 
RsBtrxAiHa  Tbosts. 

1.  In  an  action  for  the  poBaeasion  of  land 
nnder  the  Code,  an  allegation  that  plaintiil  is 
the  owner  and  entitled  to  the  possession  is 
safflclent  as  against  a  denaurert  the  reraedv,  if 
any,  bdng  by  motion  to  make  the  oomplunt 
more  deflmte  and  certain. 

2.  In  an  action  a  toiant  la  coDmua 
against  her  cotenants  for  the  possesdon  ttt  ber 
undivided  interest  in  the  land,  an  all^ntfon  in 
the  complaint  that  defendants  in  possession  re- 
fuse to  allow  plaintifE  to  take  poasession,  and 
have  untawfoltr  k^t  plaintiff  out  of  posses- 
sion, snffidently  shows  that  tbe  tenant  in  ac- 
tual occnpancy  has  denied  the  ris^t  of  his  oo* 
tenant  to  possession,  or  done  sometliing  eqidva- 
lent  to  mth  denial,  or  amounting  to  an  oustw 
of  the  cotenant. 

3.  A  conveyance  of  land  to  secure  a  AtAt 
owing  by  the  grantor  to  the  grantee,  made 
without  any  intent  to  defraud  the  grantor's 
other  credit(»a.  under  an  oral  promise  by  the 
grantee,  among  othvr  things,  to  immediately 
reconvey  an  undivided  third  interest  to  the 
grantor  s  wife,  in  consideration  of  her  parting 
with  her  inchoate  interest  in  the  whole  of  said 
lands,  creates  a  resulting  trust  in  the  wife's 
favor  as  to  the  undivided  one-third,  under  Rev. 
8t  1881.  i  29T6,  which  provides  for  a  result- 
ing trust  when  tlis  person  to  whom  a  convey- 
ance is  made  agrees  to  hold  the  land  in  trust 
for  the  person  paying  the  purehass  money  or 
some  part  thereof. 

4.  Since  the  grantee  paid  nothing  for  the 
nndivided  one-third,  and  had  no  right  of  pos- 
session or  control  over  it,  exc^  to  reconv^  to 
the  wife,  the  trust  In  the  grantee  was  a  mere 
verbal  or  nominal  trust,  within  the  meaning  of 
Rev.  St.  1881.  {  2981,  which  provides  that 
such  a  trust  Is  void  as  to  the  trustee,  and 
which  vests  the  legal  title  In  the  beneficiary. 

6.  Parol  evidence  is  admissible  to  prove  a 
resulting  trust  In  land. 

6.  A  husband  need  not  be  joined  as  plain- 
tiff with  his  wife  in  an  action  by  her  to  recov- 
er possession  of  land  in  which  he  has  no  Intei^ 
est. 

Appeal  from  circuit  court,  Washington 
county;  H.  B.  Mavitj,  Jniige  pro  tem. 
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Aetton  by  Catberlne  Myera  ngalDBt  Be- 
rlllA  Jackson  and  otbers  to  vecovM  tbe 
poBSemlon  of  land.  From  a  Jodfrment 
■DBtnlnlns  demarrer  to  the  several  para- 

Erapbs  m  tbe  complaint,  plain  tUf  appeals, 
averved. 

John  B.  East,  Joseph  Giles,  Wm.  Farrell, 
■nd  Hottel  ft  Zarlns.  lor  appellant.  H. 
F.  Dunn  and  N.  Crooke,  for  appellees. 

HOWAKD,  J.  This  Is  thesecnnd  appeal 
In  this  case.  Jackson  t.  Mjeni,  12U  Ind. 
S04.  22  N.  E.  Hep.  90,  and  23  N.  B.  Rep.  H6. 
Tbe  amended  complaint  is  in  foar  para- 
arrapbs,  and  tbe  only  error  asMgned  Is  the 
snstainlng  ol  the  demurrers  to  the  several 
paragraphs.  In  tbe  first  paragraph  ap- 
pellant states  that  she  Is  the  owner  and 
entitled  to  the  poasueBinn  of  tbe  undivided 
one-third  part,  In  her  own  right,  of  cer- 
tain lauds  deaurlbed;  that  the  dereodaotB, 
(the  appellees,)  have  possesBion  of  the 
same  wlthunt  right,  and  refuse  to  allow 
appellant  to  takepoeeesBloD  of  said  lands, 
and  have  nnlawlally  kept  ber  out  of  pus- 
nesslon  of  the  same  for  11  years  last  paat, 
to  ber  damage,  etc.  It  is  said  that  the 
kind  of  interest  claimed  by  appellant  Is 
not  Bofflclently  stated.  So  far  as  tbls  par- 
agraph  goeii,  the  action  is  one  for  posses- 
sion under  tbe  Oode,  and  tbe  pleading  will 
be  "liberally  constmed  with  a  view  to 
■nbstantlaljastlee  between  the  parties." 
If  the  simple  allegation  of  ownership  be 
IndeQnite  or  uncertain,  tbe  court  may  re- 
quire tbe  pleading  to  be  amended  In  this 
particular.  Section  876,  Rev.  St.  1881. 
Similar  complaints  have  frequently  been 
held  good.  Laeh  v.  Perry,  19  Ind.  822; 
Gromle  V.  Hoover,  40  Ind.  49;  Vance  v. 
Bebroyer,  83  lod.  114;  Swaynle  t.  Veis,  91 
Ind.  684. 

It  Is  also  contended  that  the  paragraph 
Is  bad  for  the  reason  that  the  action  is  by 
one  tenant  in  common  against  ber  coten- 
ants,  and  there  is  no  averment  that  the 
defendants  deny  the  plaintiff's  right  to 
the  land,  nor  any  act  averred  equivalent 
to  snch  denial.  We  chink  that  tbe  author- 
ities relied  upon(Betbell  r.  McCoo],46  Ind. 
803,  and  Tance  v.  Scbroyer,77  Ind.  601)  are 
both  asalnst  appellees*  contention.  Tbe 
paragraph  states  that  the  defendants  in 
possession  " refuse  to  allow  plalntltt  tu 
take  poBsesslon  of  said  lands,"  and  that 
"they  have  unlawfully  kept  plaintiff  out  of 
poBBessiou  of  tbe  same  foreleven  years  last 
pavt.**  This  saffidently  states  that  "the 
tenant  in  actual  occupancy  has  denied  the 
right  of  hlB  cotenant,  or  done  something 
equivalent  to  such  denial,  or  amounting 
to  an  ouster  of  the  cotenant,"  as  held  nec- 
essary in  Vance  v.  Scbroyer,  last  above 
cited.  While  it  la  necessary  that  the  pro- 
Tlsionsof  the  statute  be  compiled  wIUi  Id 
order  to  render  the  complaint  good 
against  demurrer,  yet,  as  said  In  Swaynle 
V.  VeHS.  cited  above,  "It  is  not  necessary 
to  use  the  exact  words  of  the  Btatute.  It 
will  be  MufBcieut  it  words  of  similar  im- 
port are  ased,  or  tbe  averments  of  tbe 
complaint  be  aneh  as  to  show  the  plain- 
tiff's right  to  each  possession,  and  tbe  de- 
fendant's nnlawfnl  detention." 

Tbe  second  paragraph  of  the  complaint 
■Utce  that  on  the  8d  day  of  Mi^,  1873; 
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the  appellant  was  and  now  Is  the  vltoof 
Veter  Myers,  and  on  that  day  the  said 
Peter  Uyera  was  tbe  owner  In  hie  own 
right  of  certain  described  lands;  that  on 
Bald  day  the  said  Peter  Myers  and  this  ap- 
pellant, without  any  fraudulent  Intent, 
and  by  tbe  solicitation  of  one  John  Hol- 
land, and  for  the  betterment  of  the  in- 
choate interest  of  appellant,  and  for  the 
pnniose  ol  placing  tbe  title  of  the  one  un- 
divided one-third  of  said  lands  lo  appel- 
lant, and  retaining  the  possession  thereof, 
conveyed  all  the  above  lands  to  said  John 
Holland,  who  paid  noconalderatlon  there- 
for, bnt  who  took  the  title  to  said  lands 
for  the  purpose  of  reconveylng  the  same 
to  appellant;  that  after  receiving  such 
conveyance  said  Qolland  wrongfully  and 
fraaduleotly  set  claim  to  eald  laud  aa  his 
own  property  In  fee  simple,  and  declared 
blmaeir  the  owner  thereof;  that  In  1875 the 
said  Holland  departed  this  life,  leaving 
the  appe11(;eB  aa  his  only  heirs  at  law,  who 
are  also  clalmiog  title  to  snld  land,  and 
now  bold  posaesslon  thereof  wltbont 
right ;  that,  prior  to  tbe  death  of  said 
John  Holland,  appellant  demanded  ade^d 
of  conveyaneeand  possession  of  said  land, 
which  he  refused,  and  that  prior  to  tbe 
bringing  ol  this  snit  she  demanded  of  ap- 
pellees a  deed  and  possession  of  said  lands, 
which  they  refuse,  and  wrongfully  assert 
absolute  ownership  of  the  same;  that 
they  have  committed  waste;  that  she  Is 
tbe  owner  In  fee  simple  of  said  lands,  and 
demands  Judgment  for  possession  and 
damages,  etc.  The  third  paragraph  Is 
similar  to  the  second,  with  the  additional 
averments  tbat  the  said  Peter  Myers,  tana- 
band  of  appellant,  was  of  feeble  mind, 
and  Intrnsted  all  bis  busioess  to  said 
John  Holland,  who  was  on  the  most  In- 
timate terms  with  appellant  and  her  eald 
busbond;  that  thesald  Holland  well  kuew 
the  condition  of  the  mind  of  the  said  Peter 
Myers;  that  long  prior  to  said  date  the 
said  Holland  had  been  the  adviser,  cono- 
selor,  and  close  neighbor  of  appellant  and 
her  said  husband,  and  at  aald  date  and 
long  prior  thereto  the  relations  <rf  appel- 
lant and  her  husband  wltb  said  Holland 
were  of  a  very  Intimate  and  confldeotiul 
character;  that  at  eald  date  the  said  Hol- 
land induced  the  said  Peter  Myers  and 
this  appellant  to  believe  tbat  be,  the  said 
Peter,  would  become  tbe  security  lor  one 
Daniel  Myers  and  others,  until  he  would 
lose  his  entire  farm,  and  deprive  his  fam- 
ily of  a  home;  that  at  said  time  the  said 
John  Holland  held  an  Indebtedneas  of  his 
own  against  the  said  Peter  Myers  for 
92.311.60;  that  the  aaid  Holland  then  rep- 
resented to  appellant  that,  if  the  said 
Peter  Myers  and  this  appellant  would 
loin  In  a  deed  to  hfm  ol  all  ol  said  land,  he, 
tbe  said  Holland,  would  Immediately  re- 
convey  to  appellant  the  undivided  one* 
third  of  allot  said  land,  and  bold  the  other 
two-thirds  In  trust  for  said  Peter  Myers 
until  be  should  pay  said  Indebtedneas  to 
said  Holland;  tbat  said  Indebtedness  was 
so  paid  In  September,  1874:  tbat  on  Bald 
8d  day  of  May,  1872,  appellant,  placing  full 
reliance  and  confidence  in  tbe  statements 
ol  said  John  Holland,  and  believing  tbat 
he  In  good  faith  would  hold  eald  lands  tor 
her  benefit^  and  recoovey  the  aame*  and 
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withoat  any  eonalderatfon  belns  paid  by 
the  said  Holland,  she  and  her  bnsbaDd 
execQted  a  deed,  abnolttte  on  ItB  face,  for 
the  entire  tract  of  land,  but  which  Bheeays 
was  then  agreed  to  be  a  deed  ol  use  lorlinr 
benefit,  and  to  paae  tlie  title  of  oue-thlrd 
of  said  lands  to  thin  appellant,— aUeKinx 
also  a  partition  of  the  lands  of  John  Hol- 
land among  bis  heirs,  the  appellees,  In 
which  suit  appellant  and  her  husband 
were  not  made  parties.  The  fourth  para- 
graph alleges  the  same  facts  substan- 
tially; also  that,  at  the  datu  of  the  deed 
to  Holland,  Peter  Myers  was  desirous  of 
conveying  the  undivided  une-thlrd  ul  his 
lauds  to  the  appellant,  his  wife,  and  en- 
tered Into  an  agreement  wltb  the  said 
HoUund  to  take  the  title  of  said  land, 
and  to  reconvey  the  undivided  one-third 
thereof  to  appellnnt;  that  said  agreement 
was  made  nt  the  solluitatlon  and  induce- 
ment of  said  Holland,  who  was  then  and 
there  an  Intimate  friend  of  appellant  and 
hersald  husband,  who  transacted  the  busi- 
ness of  aald  Peter  Myers  as  a  friend  and 
confldeDtlal  adviser,  and  In  whom  they 
placed  full  cunfi deuce  that  be  would  re- 
convey  said  undivided  part  of  said  lands 
to 'appellant;  that  there  was  no  consid- 
eration other  than  such  reconveyance  to 
her;  that  said  Holland  paid  no  considera- 
tion whatever  for  said  undivided  one- 
third  of  said  land;  that  it  was  further 
agreed  that  aald  Holland  waa  to  have  no 
piiwer  of  disposition  or  management  of 
said  lands,  except  to  make  the  deed  to  the 
one-third  part  thereof,  as  hereiu  set  forth ; 
that.  In  violation  o(  the  trust  reposed  in 
him,  the  said  Holland  set  up  a  claim  as 
absolute  owner  of  said  lands,  and  ejected 
her  husband  therefrom,— asking  for  judg- 
ment of  possession  of  her  ona-tbtrd  of  said 
lands;  that  ber  title  be  quieted  thereto; 
for  waste  and  damages, and  for  partition. 

Counsel  for  appellees  plead  wltn  much 
skill  and  ingenuity  against  the  sufficiency 
of  these  paragraphs  of  complaint.  Tbey 
claim  tbat  appellant  bas  tieen  guilty  of 
laches  In  not  bringing  her  suit  earlier; 
that  fraud  caDuot  be  pleaded  after  six 
years;  that  the  ejection  of  Peter  Myers 
and  appellant  from  their  farm  should  be 
held  coDcluslve  against  appellant;  that 
the  agreement  to  reconvey  the  one-third 
of  said  land  should  have  been  in  writing, 
and  there  was  no  demand  made  on  Hol- 
land to  reduce  ancb  agreement  to  writing; 
that  the  action  Is  stale  and  worn  out; 
tbat  the  deed  to  Holland,  being  absolute 
on  Ita  face,  Is  conclusive  against  appel- 
lant; that,  at  most,  Holland  was  guilty 
of  a  moral  wrnog,— a  failure  to  keep  his 
promise.  Counsel,  however,  adduce  no 
reasons  why  the  facts  disclosed  In  the 
three  paragraphs  under  consideration  do 
not  show  good  causes  of  action  to  declare 
a  trust  as  claimed  for  appellant  In  the  un- 
divided one-third  part  of  the  lands  In  ques- 
tion. The  uction,  being  for  the  recovery 
of  the  possession  of  real  estate,  Is  brought 
in  time.  From  the  facts  as  pleaded  and 
admitted  by  the  demurrers,  it  appears 
tbat  by  agreement,  and  without  any 
fraadulent  Intent,  the  party  to  whom  the 
eonveyancewas  made,  John  Holland, was 
to  hold  an  andlvlded  one-third  interest  In 
tba  laoda,lB  trmt  to  reconvey  the  aame  to 


appellant,  who,  as  conalderatlon  tbenfor, 
bad  parted  with  her  inehoato  Interest  la 
the  whole  of  said  landa.  For  the  pur- 
poses of  this  suit.  It  Is  Immaterial  what 
has  become  of  the  remaining  two-thirds 
of  the  lands.  We  are  here  concerned  only 
with  the  resulting  trust  In  the  une-third 
in  favor  of  the  appellant.  She  Is  not 
claiming  any  part  of  the  two-thirds,  to 
which  she  parted  with  her  Inchoate  right 
In  exchange  for  the  ownership  in  her  own 
right  of  the  one-third.  Tbe  consideration 
for  a  resnltlng  trust  provided  for  In  sec- 
tion 2976,  Bev,  St.  1881,^  may  be  not  only 
money,  bat  anything  of  value.  10  Amer. 
A  Eng.  Enc.  Law,  p.  9,  and  authorities 
cited.  AppellanVs  Inchoate  Interest  In 
this  ease  In  tbe  laod«  of  ber  bosband  waa 
unquestionably  In  itself  a  thing  of  value. 
Moreover,  bad  the  debt  of  her  bnsbund  to 
John  Holland  been  pressed  to  judgment 
and  execution  against  tbe  land,  such  in- 
choate interest  would  have  vested  In  her, 
and  she  would  have  boea  entitled  to  have 
ber  one-tbird  set  off  to  ber  by  partition. 
The  facts  pleaded  farther  sbow  that  this 
was  a  naked  or  mere  nominal  trust.  John 
Holland  paid  nothing  for  the  one-third 
of  the  land.  He  bad  no  right  of  posses- 
slon  and  no  control  over  It,  except  to  re- 
convey  the  same  to  tbe  appellant.  In 
such  case  tbe  law  puts  the  l^al  title  at 
once  In  the  beneficiary.  Section  2981,  Rev. 
St.  1681.*  The  ownership  of  this  one-third 
was  never  In  John  Holland,  and  baa  not 
descended  to  his  heirs.  The  statute 
against  frauds  cannot  be  used  aa  a  cover 
for  fraud,  and  It  has  often  been  decided,  in 
conformity  with  the  provlsluns  of  section 
2969.  Rev.  St.  1881,  that  resulting  trusts, 
such  as  tbat  claimed  In  this  case,  may  be 

g roved  by  parol.  Elliott  Araatrong,  2 
lackf.  198;  McDonald  v.  McDonald,  24 
Ind.  68:  McColllster  v.  Wllley.  63  Ind.  382; 
Teague  v.  Fowler,  56  Ind.  ©TO;  Derry  v. 
Derry,  74  Ind.  560;  Cox  v.  Arnsmanu,76 
Ind.  210;  Catalanl  v.  Catalaul,  121  Ind.  54, 
24  N.  E.  Rep.  875;  1  Ferry.  Trusts,  §^  124, 
226.  See,  also,  Prow  t.  Prow,  (Ind.  Sup.) 
82  N.  E.  Bep.  1121. 

One  of  the  causes  assigned  for  demnrrer 
is  that  the  husband,  Peter  Myers,  was 
not  joined  with  appellant  as  plaintiff.  He 
bad  no  Interest  in  the  land  in  question, 
and  was  therefore  not  a  necessary  party 
plolntiff.  The  judgment  Is  reversed,  with 
Instructions  to  overrule  the  demurrers  to 


^Thls  section  provides  for  resulting  tmets 
where  the  alienee  Bfaall  have  taken  an  absolute 
conveyaace  in  his  own  name  withoat  the  con- 
Bent  of  the  person  with  whose  money  the  con- 
sideration was  paid;  or  where  sudi  alienee, 
in  violation  of  some  trust,  shall  have  pDrcluu«d 
the  land  with  mon^  not  his  own;  or  where 
it  shall  be  made  to  appear  that  by  agreement, 
and  withoat  any  fraudulent  intent,  the  party 
to  whom  the  conveyance  wag  made,  or  iji 
whom  the  title  shall  vest,  was  to  hold  the  land 
or  some  interest  theri^n  In  trust  for  the  aartr 
paying  the  pnrcliaae  money,or  some  part  thwe- 
of. 

'  This  section  proTides:  "A  conveyance  or 
devise  of  lands  to  a  trustee  whose  title  is 
nominal  only,  and  who  has  no  power  of  dis- 
position or  managemeot  of  such  laoda.  is  v<^ 
as  to  the  trustee,  and  shall  be  deemed  a  dizect 
conveyance  or  devise  to  the  henefidazy.*' 
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Cht  WTsral  paragraphB  <rf  tbe  complaint, 
ind  tor  fartber  proeeedingv  In  accordance 
irltb  tbls  opinion. 


[136  tai.  «4> 

THOMPSON  T.  MeOORKLB.* 
[Saprama  Court  of  Indiana.    Sept  28.  1893.) 

rnDSHKHTa  —  DlBBOT  AKD  COLLATKKAL  ATTACK— 

Tutm  — Partim  — Sbbtiob  bt  Fubucation— 

CONVKTANCS  BT  HaBRISD  MaK  —  TAZ    SaU  — 

RieHTs  or  Widow— Luiitati on  ov  AcnoH. 

1.  An  action  to  Tacmto  a  default  judg- 
ment on  tbe  cronnd  that  no  Jorisdiction  was 
icquired  of  defendant,  Berrice  having  been 
mlj  by  publication,  while  defendant  was  not 
I  nonresident,  though  the  record  contained  the 
;>roper  affidavit  as  to  nonresldence,  is  a  direct 
ittack  on  the  judgment  when  fraud  is  alleged, 
l>ut  otherwise  is  collateral. 

2.  A  fiudbig  in  an  action  to  vacate  a  judg- 
ment that,  in  the  action  in  which  it  was  ren- 
Imd  »arne»  was  by  pabllcation,  based  on  an 
iffidavit  stating  that  defendant  therein  was  a 
aonresident,  which  was  not  the  fact,  but  his 
residence  was  unknown  to  the  plaintiff  tber^ 
>r  tlie  peraon  making  the  affidavit,  does  not 
ibow  fraod  on  tbe  part  of  pMntifF  m  sneb  ao- 
ion. 

8.  A  collateral  attack  on  a  Judgment  for 
irant  of  jurisdiction  of  a  party  thereto,  whidi 
must  be  shown  by  facts  outside  tbe  record,  can 
3e  made  only  one  not  a  party  to  the  judg- 
nent. 

4.  Service   by   publication    addressed  to 

•  M.,"  farthCT  described  as  wife  of  J.  M., 

who  was  then  dead,  does  not  make  the  person 
attempted  to  be  described  a  party  to  the  ac- 
Jon,  and  a  default  judgment  rendered  therem 
a  void. 

5.  A  married  man  conveyed  land  by  deed 
n  wliidt  bis  wife  did  not  join.  Tbe  land  was 
iien  sold  for  taxes.  HHd,  that  the  irarchaser 
Lt  tax  sale  took  It  subject  to  the  indicate 
igbt  of  the  wife  of  the  grantor,  and  that,  on 
he  death  of  her  husband,  she  was  entitled  to 
I  third  interest  in  the  land,  free  from  any  lia- 
lilty  to  refund  to  tbe  purchaser  any  part  of 
iie  taxes  paid  by  him  on  the  land  prior  to  the 
leath  of  tbe  hnsband. 

6.  Tbe  statnte  of  llmltatloms  begins  to  ma 
Lgainst  an  action  by  a  woman  to  recover  the 
ntereet  which  she  has  on  the  death  of  her  bus- 
>and  in  land  whidi  he  had  conveyed  in  bis  life- 
:ime,  without  her  joining  in  tbe  deed,  only 

the  death  of  the  husband. 

Appeal  from  circuit  coart,  Jaaper  eonn- 
:j;  P.  H.  Ward.  Jud«« 

Action  by  Maria  McCorkle  asalnat  Alfred 
rbompBua  to  vacate  a  judjrment.  and  for 
partition  of  land.  Judgment  lor  plaintiff. 
[>e(endant  api>ealB.  Bereraed. 

8.  F.  TbompBon,  for  appellant.  Adams 

k  Carter,  for  appellew. 

DATLET,  J.  Tbe  appellee,  aa  widow  of 
fohn  McCorkle,  wbo  died  at  ShelbyvlUe, 
ind.,  May  20,  1880,  on  tbe  lUtb  day  of  Jan- 
lary.  1890,  brought  an  action  In  the  Jasper 
ilrcult  court  against  appellant,  alleging, 
n  substance,  that  her  basliaad,  prior  to 
August  23, 1A59.  owned  tbeN.  }(of  the  S. 
S.  %  of  section  21,  township  81  N.,  range  7 
^..containing  80  acres,  in  said  county; 
:hat  plalntin  Is  theowner  of  the  undivided 
>ne-tbird  of  said  real  estate,  and  defend- 
int  la  owner  of  tbe  undivided  two-thirds 
)art  thereof;  that  the  same  la  auaceptlbie 
>f  equitable  partition  between  the  owners 
iceordlng  totbetr  reapectlve rights  and  in- 
wrests;  tbat  defendant,  wltb  the  wrong- 


ful Intent  to  cheat  and  defraud  plaintiff, 
on  December  3. 1888,  Sled  in  tbe  Jaaper  clr- 
calt  court  acomplalnt  In  two  paragraphs. 
In  wblcb  be  falsely  alleged  tbat  be  was  tbe 
owner  In  fee  of  said  tract  and  certain  other 
lands  therein  deeciibed;  tbat,  when  tbe 
same  was  filed,  be  knew  he  was  tbe  owner 
In  fee  of  but  two-thirds,  and  tbat  plalotiff 
was  the  owner  in  fee  of  the  one-tbird  part 
thereof;  tbat  plalatill  was  at  tbe  time  of 
filing  said  complaint,  and  ever  since  bas 
continued  to  be,  such  owner;  tbat  said 
Thompson  In  bis  complaint  falsely  alleged 
tbat  "the  defendants  claim  some  Interest 
in  said  land,  tbe  nature  of  which  Is  un- 
known to  plaintiff,  bat  plaintiff  says  that 
said  claim  casts  a  cloud  upon  his  title  to 
said  real  estate;"  tbat  in  pursuance  of 
bis  fraudulent  design,  ond  to  carry  the 
same  into  effect,  be  eansed  and  procured 
an  affidavit  tu  be  made  by  one  Austin 
averring  that  said  action  was  brought  to 
quiet  title  to  certain  land  in  said  county; 
that  defendants  were  necessary  parties 
thereto,  and  were  Donreeidentii  of  tbe 
state  of  Indiana;  tbat  on  said  false  affi- 
davit, and  pursuant  to  his  fraudulent  de- 
sign, and  to  carry  the  same  into  effect, 
he  caused  and  procured  the  clerk  of  the 
Jasper  circuit  court  to  issue  and  publish 
in  the  Rensselaer  Republican,  a  certain 
weekly  newspaper  of  general  circulation, 
printed  and  published  In  said  county,  a 
notice  to  certain  parties,  among  whom 

were  John  McOorkle  and  —  McCorkle, 

his  wife,  notifying  them  that  plaintiff  had 
filed  bis  complHlnt  In  said  court,  to  qalet 
bis  tltleto,and  foreclosea  tax  lien  on,8uld 
premises,  and  that  tbe  same  would  stand 
tor  trial  tm  Saturday,  January  26, 18H4; 
that  afterwnrde  he  procured  tbe  publlshier 
of  said  paper  to  make  affidavit  of  tbe 
proper  publication  of  said  notice,  and 
caused  tbe  same  to  be  filed  In  the  office  of 
tbe  clerk  of  snid  coart  as  proof  of  the 
pendency  of  said  cause  and  of  the  subjects 
matter  thereof,  and  procured  tbe  clerk  to 
Indorse  the  filing  thereon;  that  no  other 
notice  was  ever  Issued  or  given  to  the  de- 
fendants, or  either  of  them.  In  said  cause; 
that  no  summons  was  ever  Issued  In  said 
cause,  and  no  notice  of  the  pendency  of 
said  suit  was  ever  served  upon  or  given  to 
the  plaintiff  herein;  tbat  she  did  no^, 
either  by  person  or  attorney,  enter  her 
appearance  to  said  suit;  tbat  she  did  not 
waive  the  service  of  process  upon  her  in 
said  suit, and  did  notacknowledge process 
or  the  service  of  process  upon  her  therein, 
and  had  no  notlceor  knowledge  that  such 
suit  bad  ever  been  brought  or  judgment 
taken  in  the  same  until  November  6, 1889, 
and  there  wna  no  attempt  to  bring  her 
Into  court  in  said  suit,  except  by  publica- 
tion as  stated;  that  afterwards  said 
TbumpBon,  pursuant  to  bis  fraudulent  de- 
algn,  and  to  carry  out  the  same,  presented 
to  the  court  said  notice  and  said  affidavit 
of  pnbllcatlon  as  proof  of  noticeto  defend- 
ants in  said  suit,  and  moved  the  court* 
thereupon  to  default  thedefendants  Insald 
canse  for  want  of  appearance  and  answer, 
wbleh  motion  was  sustained,  and  said 
defendants  were  called  in  the  names  as  set 
out  In  said  notice,  and  as  such  defbalted ; 
tbat  thereupon  said  Thompson  moved  the 
court  tor  Judgment  against  defendant 
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upoD  snch  default,  which  motion  was  etis- 
talDed,  and  JiidciDent  wns  then  rendered 
qaletlng  the  title  to,  and  furecloslng  his 
tax  lien  od,  said  real  estate,  and  adjad^- 
ing  him  to  be  the  owner  In  fee  thereof; 
that  the  court  also  found  the  notice  safS- 
cient  to  give  the  court  lurladlctlon  of  both 
the  subject-matter  and  the  parties  defend- 
ant to  said  suit.  Plaintiff  further  arera 
that  John  McCorkle  died  intestate,  at 
Shelby  county,  Ind.,  ou  May  20. 18H0,  and 
that  she  has  resided  continuously  In  said 
Shelby  county  for  70  years  last  past ;  that 
at  no  time  during  her  life  has  she  lived  lu 
any  state,  territory,  district,  or  county 
other  than  where  she  now  resides;  that 
her  name  is  Maria  McCorkle;  and  plain- 
tin  further  says  that,  by  reason  of  the 
fraudulent  conduct  of  defend  a  at,  he  pro- 
cured aald  fraudulent  Judgment  to  be  ren- 
dered:  that  the  court  bad  no  Jurisdiction 
of  her  person  to  render  any  Judgment 
agalDFt  her  In  said  suit  to  quiet  title  to 
said  real  estate;  that  said  Judgment  Is 
both  fraudulent  and  void,  but  is  a  cloud 
upon  her  title  to  one-third  of  said  real 
estate;  wherefore  she  asks  that  sold  Judg- 
ment be  adjudged  void  as  to  her,  and  set 
aside  and  held  fornaught;  that  she  hare 
partition  of  said  real  estate;  that  she  be 
adjudged  the  owner  In  fee  of  the  one-tblrd 
of  the  same;  that  rommissioners  be  ap- 
pointed to  make  partition;  and  that  she 
have  all  other  further  and  proper  rellel. 
To  this  complaint  there  was  an  answer 
tiled  in  five  paragraphs.  To  the  third  and 
flftb  a  demurrer  was  sustained.  The 
fourth  paragraph  of  what  purported  to 
be  the  answer  was  a  connterclaim.  To 
tbls  paragraph  plaintirr  filed  an  answer  In 
three  paragraphs.  A  demurrer  was  eus- 
tiilned  as  to  the  second  of  these,  and 
overruled  as  to  the  third.  A  reply  to  the 
second  paragraph  of  the  answer  was  filed 
in  three  paragraphs.  To  the  flrat  and 
third  of  these  a  demnrrer  was  OTerruled. 
The  Issnea  as  made,  and  upon  which  the 
cause  was  tried,  were  upon  the  com- 
plaint, the  first,  second,  and  fourth  para- 
graphs of  answer,  the  reply  to  the  second 
paragraph  of  the  answer.  In  three  para- 
graphs, and  first  and  third  paragraphs 
of  answer  to  theconnterclalm.  The  court 
found  the  facta  specially,  and  atated  bis 
concluslona  of  law  thereon.  The  defend- 
ant excepted  to  each  couclaston  of  law, 
and  thereupon  moved  for  Judgment  In  his 
favor,  which  motion  was  overruled.  The 
plaintiff  moved  for  Judgment  in  ber  favor, 
which  motion  was  sustained.  The  up* 
pellant  has  assigned  many  errors,  being 
numbered  in  the  record  from  1  to  18,  in- 
clusive. Some  of  these  have  not  been  dis- 
cussed by  him,  and  are  therefore  waived. 
We  will  endeavor  to  consider  such  ques- 
tions as  were  assigned  as  error,  and  have 
been  discussed. 

The  complaint  sets  forth  evldeDtiary 
facts,  as  well  as  facts  which  the  statute 
requires  shall  be  pleaded.  This  was  evi- 
dently done  that  plaintiff's  cause  of  action 
might  iM  tested  by  demurrer.  "  Urdl- 
narlly,  an  action  for  partition  does  not 
present  the  question  of  title  for  adjudica- 
tion, but  the  pleadings  may  be  so  framed 
as  to  present  tliat  question.  Where  a 
plaintiff  undertakes  to  set  forth  the  facts 


which  constitute  his  title,  he  will  fall,  no- 
less  the  facts  are  sufficient  to  clothe  him 
with  the  tl  tie  asserted ;  and  It  Is  the  facts 
sufficiently  pleaded  which  will  control, 
and  not  the  general  aTemnents."  Spencer 
V.  McGonagle.  JUT  Ind.  412,  413,  8  N.  E. 
Bep.  266;  McPheeters  T.  Wright,  110  Ind. 
521,  10  N.  K.  Rep.  634;  City  of  Lfigansport 
V.  McConnell,  121  Ind.  417,  23  N.  E.  Rep. 
264.  The  coraplalut  before  nu  must  be 
tested  by  applyiug the  law  to  the  facts 
specially  pleaded,  tor  It  Is  the  rule  that  If, 
under  the  law,  the  defendant's  appears  to 
be  the  better  title,  or  It  the  plaintiff's  title 
appear  not  sufilclent  to  entitle  her  to  re- 
cover  on  its  own  strength,  then  the  com- 
plaint should  be  held  bad.  The  demnrrer 
was  for  want  of  facts.  The  complaint 
shows  that  plaintiff  resided  in  Shelby 
county.  Ind.,  lor  70  years  contlnuonsly, 
and  that  tlie  only  service  as  to  ber  wan 
by  publication,  addresseil  to^— ~McCor- 
hle,  wife  of  John  MeCorkle;  that  thehus- 
bnnd  bad  died  May  20,1880.  We  recognise 
the  rule  that.even  on  constructive  service, 
the  question  of  the  Jurisdiction  of  a  cuart 
of  record  over  the  parties  to  any  domes- 
tic Judgment  must  In  all  collateral  pro- 
ceedings, where  fraud  Is  not  shown,  be  de- 
termined by  the  record,  where  the  Juris- 
diction affirmatively  appears  from  the 
record.  In  such  case  It  would  Import  ab- 
solute credit  and  verity,  and  parties  could 
not  be  heard  to  impeach  It.  In  snch  case 
It  will  be  cooclaslrely  presumed  that  the 
court  acted  upon  ample  evidence,  and 
wlib  dne  deliberation,  before  making  such 
statement;  and  the  Judgment  will  be  Im- 
pregnable to  any  cuUateral  asaanlt  by 
proof  aliunde.  In  Muncey  v.  Joe8t,74  Ind. 
412,  the  court  say :  "There  Is  a  clear  dis- 
tinction between  cases  In  which  there  Is 
no  notice  whatever  and  those  In  which 
there  Is  a  mere  defective  or  irregular  no- 
tice. The  general  rule  upon  the  subject, 
dedueible  from  the  anthoriUcn,  may  be 
thus  stated:  If  there  Is  no  notice  what- 
ever, and  this  affirmatively  appears  upon 
the  face  of  the  proceedings.  Che  Judgment 
will  be  void,  and  may  be  overthrown  by 
a  collateral  attack.  If  a  court  having 
Jurisdiction,  and  being  required  to  deter- 
mine  all  JnrlsdictlonBl  questions. either  ex- 
pressly or  impliedly  adjudges  that  notice 
was  given,  its  decision  will  repel  a  col- 
lateral attack,  unless  the  record  of  the 
court  affirmatively  shows  that  no  notlee 
was  given;  and  this  Is  so  although  the 
record  shows  a  defective  or  irregular  serv- 
ice." The  later  decisions  oT  this  court 
seem  to  pstabllsh  the  rule  that  at  an  ac- 
tion of  tbls  character,  where  no  fraud  la 
alleged,  is  not  a  direct  attack  upon  tbe 
Judgment,  and  that  "any  attack  upon  h 
Judgment  for  want  of  Jurisdiction  in  the 
court  to  render  it,  predicated  upon  a  mat- 
ter dehors  the  record.  Is  collateral. "  Cully 
V.  Shirk,  181  Ind.  79,  80  N.  E.  Rep.  8K2. 
Tbe  complaint  In  this  action  assails  tbe 
complaint  on  which  the  judgment  wad 
rendered  which  is  sought  to  be  set  aside, 
tbe  notlee  thereof  by  publication,  and  the 
judgment  rendered  In  said  cause  also,  on 
the  ground  that  Maria  McCorkle  la  only 
attempted  to  be  made  a  party  by  tbe  fol- 
lowing definition  or  description  of  herself: 
"John    McCorkle,    McCorkle,  bis 
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vlfe;"  and  It  appeara  that  all  this  traus- 
>lred  more  tbao  2%  yean  after  the  deatb 
iftbe  haaband.  would  Bocb  attempted 
lescrfptlon  or  identiflcatlon  of  a  person, 

'  MuCorkle,  bis  wife,  "lollowiag  a 

lame  which  applied  to  no  person  tben  In 
ieing,  cuDstitute  notice  to  Murta  Mc- 
Mrkle?  The  huabaml  belrifc  dead  when 
■be  suit  was  instUated,  with  the  cessatlun 
if  life  he  was  placed  beyond  tbe  Jnrlsdio- 
ionof  all  earthly  tribunals,  and  anrh  pro- 
leedlnc  tbos  far  was  a  nallity.  By  the 
leath  of  John  McCorkle,  appellee  could  no 
ongrer  sustain  the  relation  of  wife  to  him. 
ais  companion  bad  become  his  widow, 
ind  as  AKaliBt  the  widow,  from  tbe  com- 
;>lalat,  no  suit  was  erer  Inatltoted  or  pros- 
ecuted, and  no  Judgment  ever  obtained, 
EVe  think  that  sacb  complaint  and  notice 
ioold  not  alone  create  Jurisdiction  over 
:he  person  of  Maria  McCorkle,  so  as  to 
>ind  ber  by  a  decree,  and  that  a  record 
eontalnlnff  aucb  indefinite  and  uncertain 
lescription  would  be  roid  as  to  her. 
This  court,  in  Schlesel  t.  Dickson,  28  N,  £. 
Etep.  640,Baj:  **A  Jadgment  la  rold  If  tbe 
:unrt  rendering  tt  bad  no  Jnrisdictlon  of 
;he  enbject-niatter.  It  is  not,  however, 
leeessarily  void  because  tbe  court  did  not 
mve  rightful  Jurisdiction  of  tbe  penou 
iKainst  whom  It  Is  rendered.  It  there  has 
seen  service  of  process,  altbongli  irreg- 
ilar,but  whicb  the  eonrt  adjudges  regular 
ind  snfficleat,  the  Judgment  rendered  Is 
lot  void,  and  although  it  may  be  set  aside 
n  a  direct  proceeding  for  that  purpose,  it 
vlll  withstand  acollatural  attack.  *  •  * 
Due  of  the  questlous  upon  which  the  court 
Aras  required  to  pass  was  tbe  sufficiency 
>t  the  atHdavit,  and  whether  or  not  In  fact 
the  service  by  publication  on  the  parties 
lamed  In  the  nflldaTlt  and  notl«*n  was 
lufflclent  to  give  the  court  Jurisdiction  of 
tbelr  persons.  So  far  as  these  questions 
thus  decided  may  be  brought  in  question 
lollaterally,  that  decision,  although  erro- 
leaus.  Is  conclusWe  on  tbe  parties.  It  Is, 
lowever,  only  parties  to  Judgments  and 
:hoBe  who  are  In  privity  wltb  them  who 
ire  thus  bound."  And  tbe  court  further 
lay  "that  conatructlre  service  addressed 
to  ~~  Hilton,  without  other  descrip- 
tion or  identification,  will  not  mifflce  to 
iiring  into  court  Corn  B.  Hilton  or  Cora 
3.  DIckeon,  and  she  Is  In  no  manner  at- 
ected  by  the  decree."  Thla  court.  In  Clark 
r.  HIIUs,  S4  N.  E.  Rep.  IS,  held  that  notice 
:o  Clark  by  publication  is  nut  blnd- 

ng  avon  Helen  I.  Clark,  and  she  may  at- 
tack the  proceeding  collaterally.  It  la  the 
aw  that  "where  tbe  complaint  alleged 
that  the  defendant  was  not  a  resident  of 
:he  county  where  he  was  returned  as 
lerved  by  a  copy  lelt  at  hla  last  arid  usual 
]Iace  of  residence,  that  he  never  made  bis 
some,  or  even  stayed  over  night  at  the 
lonse  where  the  copy  was  left,  and  It  Is 
ilso  alleged  that  he  was  not  at  the  time 
ffithtn  tbe  Jurisdiction  of  the  court  In 
nrbleb  tbe  action  was  pending,  and  it  Is 
iverred  that  the  pratended  service  and  re- 
turn to  summons  were  procured  by  the 
Vnud  of  the  attornej- ol  the  plnlntin." — 
'such  charge  would  be  a  direct  attack  on 
the  Judgment.  The  leatnrea  of  nonresl- 
ience  and  fraud  are  the  controlling  ele- 
ments that  make  it  so."   Dobbins  v.  Mc- 


Namara.ns  Ind.M.UN.  K.Bep.  S87;  Pen- 
rose V.  McKinsle,  116  Ind.  85. 18  N.  E.  Rep. 
3S4;  Cavanaagh  v.  Smltb.  84  Ind.  380.  In 
NIetert  v.  Trentman,  104  Ind.  390,  4  N.  E. 
Rep.  306,  tbe  court  held  that  In  a  proceed- 
ing under  section  tiU,  p.  82,  2  Rev.  St.  1876, 
to  set  aside  a  default,  and  to  be  relieved 
from  a  Judgment,  the  plalntlO  may  show, 
as  an  excuMo  for  nut  appearing  to  the  ac- 
tlou  in  which  he  was  defanlted,  that  sum- 
mons was  not  In  fact  served  upon  him. 
and  that  he  had  no  notice  of  the  pendency 
of  the  action  or  ol  the  rendition  of  tbe 
Judgment,  notwithstanding  the  fact  that 
the  sberin's  return  ahows  service  by  read- 
ing. "One  not  a  party  to  a  Judgment  has 
a  right  to  collaterally  Impeach  It  whei^ 
ever  In  any  ease  It  Is  attempted  to  be  en- 
forced against  htm  to  the  prejudice  of  bis 
rights.**  McAlplne  v.  Sweetser,  76  Ind.  78. 

As  the  complaint  In  this  ease  alleges  res- 
idence In  the  state,  no  actual  notice  and 
fraud  in  its  procurement.  It  cunstltutes  a 
direct  attack;  In  other  words,  It  shows 
that  tbe  coart  acquired  no  Jurisdiction 
over  the  person  of  tbe  appellee,  as  well  as 
the  existence  of  fraud.  There  was  no  mo- 
tion to  separate  causes  of  action,  nor  was 
there  any  demurrer  on  acnonnt  of  actions 
improperly  Joined ;  and.  If  the  facts  stated 
show  that  tbe  Judgment  should  be  set 
aside  as  to  tbe  defendant  therein,  tben  the 
complaint  was  good  against  the  demurrer 
for  want  of  sufficient  facts.  If  there  were 
two  eauaee  of  action  Joined  in  one  para- 
graph of  complaint,  misjoinder  would  not 
be  cause  for  reversal.  Rev.  St.  1881.  5  S41. 
Tersely  stated,  It  tbe  d^endant  Is  not 
made  a  party,  and  Is  not  served  with 
process,  then  there  Is  no  Jurisdiction,  and 
without  Jurisdiction  there  ran  be  no  valid 
Judgment  as  to  ber.  It  would  be  a  mere 
nullity,  and-  a  complaint  stating  these 
farts  would  resist  a  demurrer.  "A  void 
Judgment  Is,  in  legal  effect,  no  Judgment. 
By  it  no  rights  are  divested.  From  it  no 
rights  can  be  obtained.  Being  worthless 
in  itself,  all  proceedings  founded  upon  It 
are  equally  worthless.  It  neither  binds 
nor  bars  any  one.  All  acts  pertorm*Ml  un- 
der It,  snd  all  claims  flowing  out  of  it.  are 
void.  Tbe  partlea  attempting  to  enforce 
it  may  be  responsible  as  trespassers.  The 
purchaser  at  a  sale  by  virtue  of  its  au- 
thority finds  himself  without  title  and 
without  redress.  *  *  *  If  it  be  null,  no 
action  upon  tbe  part  of  ttaep1aiutlS.no 
Inaction  upon  the  part  of  the  defendant, 
•  *  •  can  Invest  it  with  any  of  the  ele- 
ments of  power  or  of  vitality.**  -Freem. 
Jndgro.  S 117'  It  is  considered  nnjast  and 
uneonselonable  to  allow  a  cloud  to  remain 
upon  title  where  the  proceeding  has  been 
without  notice  and  opportunity  of  defense. 
Tbe  conclusion  we  have  reached  from  tbe 
averments  of  the  com  plain  t-~that  the  ap- 
pellee was  not  a  party  to  the  Judgment  she 
seeks  to  vacate  and  set  aside  as  a  legal 
wrong— renders  it  unnecessary  for  us  to 
determine  what  tbe  effect  of  section  600, 
Rev.  St.  1881,  would  have  been  bad  she 
been  a  party  to  the  action  whicb  she  seeks 
to  avoid.  No  tender  of  taxes  was  neces- 
sary before  tbe  suit.  Schlssel  v.  Dickson, 
supra.  The  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action.  II 
the  appellant  and  appeUee  were  teaantB  In 
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common  at,  before,  and  ever  since  the  pre- 
tended Jadgment  was  taken. one  tenant  In 
poesesBion  cannot  get  tide  to  the  premlaes 
against  bis  cotenant  byallowinfc  tbeprop* 
erty  to  be  oold  lor  taxes.  Bender  t.  Stew- 
art. 75  Ind.  8S. 

With  reference  to  tbe  ruling  of  tbe  court 
In  overruling  a  demurrer  to  the  tblrd  par- 
agraph of  answer  to  tbe  appellant's  eoan- 
terclaim,  we  only  need  state  that  appellee 
owned  no  part  of  the  land  sold  tor  taxes 
at  tbe  time  It  was  sold,  and  was  under  no 
legal  obligation  to  pay  tbetn.  The  most 
Hbe  then  bad  was  an  Inchoate  right  to  tbe 
one-third  part,  which  would  ripen  Into  a 
title  Id  tbe  event  she  survived  ber  bus- 
band.  When  appellant  houccht  the  land 
at  tax  sale,  be  got  no  more  tban  the  man 
bad  who  pnrtbased  It  from  John  Mc- 
Corkle.  There  would  be  no  pretense  that. 
If  Tbompaon's  title  depended  upon  a  con- 
veyance to  bira  by  McCorkle's  grantee,  the 
appellee  would  not  own  the  Interest  she 
asserts,  or  that  Rbe  would  be  liable  for 
taxes  accrued  prior  to  tbe  death  of  ber 
husband.  By  hia  death  her  statns  was 
changed,  and  she  became  legally  bonnd  to 
pay  one-third  of  tbe  taxes  to  accrue  there- 
after during  tbe  cotenancy.  The  counter- 
claim Bslis  that,  it  the  Judgment  bt*  set 
aside,  appellee  be  required  to  pay  him 
money  for  taxes  assessed  and  paid  by  him 
before  she  was  his  tenant  in  common. 
Appellant,  when  be  bongbt  tbe  land  at 
tax  sale,  was  hound  to  know  that  appel- 
lee had  not  joined  in  tbe  deed  with  ber 
bueband,  and.  In  the  event  she  survived 
him,  she  would  Inherit  the  Interest  now 
claimed.  Retook  tbe  risk  Just  tbe  same 
as  If  he  had  bought  directly  from  John 
McCorkle.  As  be  acquired  no  title  against 
appellee  at  tax  sale  for  what  he  paid,  he 
became  the  l^al  owner  of  the  land,  snb- 
Joct  to  her  Inchoate  Interest,  and  as  such 
was  bound  to  keep  tbe  taxes  paid.  Snod- 
dy  V.  Leavltt,  105  Ind.  867-363,  5  N.  E.  Rep. 
13;  Wright  v.  Tlchenor,  IM  Ind.  185,  S  N. 
E.  Rep.  S53. 

("oDcerning  the  action  of  the  court  in 
ovcrrnling  a  demurrer  to  tbe  Qrst  para- 
graph of  answer.  It  Is  tbe  law  that  tbe 
statate  of  limitations  never  begins  to  run 
against  a  person  ontll  a  cause  of  action 
in  hie  favor  accrues.  There  was  no  cnuse 
of  action  against  appellee  nntlt  tbe  hus- 
band died,  May  20. 18K0.  Wright  v.  Tiche- 
nor.  supra.  The  same  reasoning  applies 
to  the  assignment  of  error"  that  the  coart 
erred  in  oTwrnllng  ademorrer  to  the  third 
paragraph  of  reply  to  the  second  para- 
graph of  answer." 

We  find  no  error  In  the  rulings  upon  tbe 
pleadings.  The  eighth  usslgnment  of  error 
—"that  the  court  erred  In  overruling  the 
motion  of  appellant  tor  Judgment  In  his 
favor  on  the  special  findings" — raises  a 
somewhat  dittereut  yneetion.  These  flod- 
inKB,aa  we  constroe  them, show  no  breach 
of  duty  on  the  part  of  the  appellant. 
There  does  not  appear  in  them  a  slngleeie- 
raent  of  fraud  practiced  by  appellant 
either  on  the  court  or  the  appellee.  The 
flndlngn  that  In  appellant's  action  to 
quiet  hie  title  to  the  land  In  controverRy 
against  the  plaintiff,  appellee  he  in,  the 
service  was  by  publication  based  upon 
affidavit  setting  up  thut  she  was  a  non- 


resident of  the  state  of  Indiana,  wbidi 
was  not  troe  in  point  of  fact,  she  tiefaig  at 
the  time  a  resident  of  Sb^byvllle,  in  this 
state,  but  the  place  of  her  residence  wai 
nuknown  to  defendant,  and  to  W.  B. 
Austin,  who  made  the  affidavit;  that  on 
the  20tb  of  March,  1R84.  upon  proof  of  pnb- 
llcation  of  notice  to  ber,  as  a  nonreeideDt 
of  the  state,  she  was  called,  and  defanlted. 
and  a  decree  entered  foreclosing  a  tax  Ilea 
in  favor  of  said  Thompson,  and  tbe  Isad 
sold  at  sheriff's  sale,  of  which  proeecdinge 
she  had  no  knowledfce;  that  tbe  decree  ol 
the  Jasper  circuit  court  foreclosing  said 
lien  against  ber  Is  null  and  void,  becauw 
the  court  bad  no  Jurisdiction  to  enter  tbe 
same;  that  it  la  a  cloud  upon  bar  tltte. 
and  abould  be  set  aside  as  to  bar,— ahov 
that  appellee  was  a  party  to  the  Judgment 
she  seeks  to  vacate.  There  Is  nothlug  Id 
tbe  fiudlng  that  tends  to  show  that  ap- 
pellee was  not  a  party  to  tbe  record.  On 
the  contrary,  the  flodiug  shows  she  wsr  a 
party  to  both  the  notice  aud  record  con- 
taining the  decree  of  said  court.  Had  the 
finding  recited  the  form  of  what  purport- 
ed to  be  the  notice  given  and  the  record 

thereof,  as  they  really  existed,  **  Mr- 

Gorkle,  wife  of  John  McCnrkle, "  it  wonld 
have  been  apparent  to  the  court  that 
there  was  no  notice  to  appellee,  and  no 
record  to  which  she  was  a  party,  aod 
hence  nothing  which  sbe  was  estopped  to 
deny.  Having  fulled  to  find  such  fads, 
and  having  fonnd  that  tbere  was  a  com- 
plete record  of  service  as  to  appellee  made 
In  good  faltb,  tbe  record  concludes  ber 
from  asserting  the  contrary.  Where  the 
special  facts  found  show  that  tbe  assaait 
was  purely  collateral.  It  would  violate 
well  established  rules  to  allow  it  to  pre- 
vail upon  matters  dehors  the  record.  Tbe 
conclusions  of  law  from  the  facta  found 
are  erroneous.  Being  of  tbe  opinion  that 
Justice  will  be  best  subserved  by  Instruct 
tlone  to  the  court  to  grant  a  nnw  trial, 
rather  than  to  restate  concluaions  of  lav, 
Judgment  la  reversed,  with  instructloaa  to 
tbe  eonrt  Co  grant  a  new  trlaL 


(136  Ind.  IS) 

MIGHENER  v.  BEXGEL  et  aL 
(Supreme  Court  of  Indiana.    8^  27,  1883.) 
Apfbix — Retersaii — Rbtiktt  or  Evmasci. 

1.  The  reversal  of  a  jad^eut  as  to  tiie 
Bole  appellant  leaves  the  Judgment  ondtotnrtied 
SB  to  parties  not  appealiaK. 

2.  Wblle  a  finding  is  condnsive  on  aniesl 
when,  there  1b  evidence  for  and  ag^at  it,  jtn 
the  Bupreme  court  has  the  power  to  de<^e 
whether  there  Is  a  failure  of  evidence  to  sop- 
port  a  material  issue  iuTOlved. 

On  rehearing.  Overruled. 

For  former  reptM.  see  34  N.  E!.  Bep.  061. 

HOWARD,  J.  In  asking  for  a  rehearing 
of  this  case,  counsel  fur  appellee  says  that 
tbe  reversal  of  the  judgment  as  to  the  ap- 
pellant could  not  have  thecllectto  reverw 
it  as  to  any  party  or  parties  not  api)eat- 
Ing.  We  agree  with  counsel  In  tbia. 
James  B.  Mlcbener  Is  the  sole  appellaut 
here,  and  the  reversal  as  to  him  leaves  tb« 
Judgment  nndlsturbed  as  to  those  not  ap- 
pealing. Uarah  v.  Morris,  (deddad  atlait 
term,)  83  N.  £.  Bep.  390. 
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Dd.) 

While  it  Is  trae,  as  cohdm^  inalBtfl,  that, 
phere  there  la  evidence  for  and  afcalnat 
be  findlDK  uf  a  neceaaary  fact*  we  will  not 
■oview  It,  yet  It  la  oor  daty  In  a  proper 
ase  to  decide,  aa  we  have  done  In  this 
ase,  whether  there  waa  a  failure  of  evl- 
lence  to  aapport  a  material  iBSuelnvolved. 
iutterfield  V  Trittipo,  67  Ind.  »38;  Ball- 
way  Co.  V.  Wynant,  (decided  at  this  term,) 
it  N.  E.  Rep.  509.  The  petition  for  a  re- 
learlDg  la  overrnled. 


[136  Ind.  S8] 

FRAZER  T.  STATB. 
Supreme  Court  of  Indiana.    Sept  28,  1893.) 
Cbimiital  Law— Rbmarks  or  FROSBonTOie  At- 

TOBNBT— BDROLABT— ETIDBNCK. 

1.  In  a  criminal  case,  a  remark  of  the 
prosecuting  attorney,  in  Ms  dosing  argument, 
.hat  "not  a  particle  of  evidence  nas  come  to 
rou  from  defendant,  from  his  side  of  the 
?ase,"  is  not  a  comment  ou  defendant's  foil- 
ire  to  testitr,  within  the  prohihition  of  Rev. 
$t.  18S1,  S  1798.  cl.  4. 

2.  Evidence  that  stolen  propw^  was  foand 
shortly  after  a  hnrglary  on  one  with  whom  de- 
fendant had  frec^uently  associated  both  before 
:ind  after  the  cnme  is  admissible  against  de- 
fendant, in  connection  with  other  evidence  that 
defendant  was  present  at  the  bargiary. 

3.  Evidence  as  to  other  burglaries  com- 
mitted on  the  same  nteht  as  the  one  charged 
in  the  indictment  is  admissible,  in  connection 
with  proof  that  one  of  the  tracks  at  each  of 
the  houses  burglarized  corresponded  with  the 
tracks  made  by  defendant. 

Appeal  fritm  circuit  court,  Hontinston 
county;  J.  S.  Dalley,  JndKe. 

Theodore  F.  Fraxer  waa  convicted  of 
burglary,  and  appeala.  Affirmed. 

G.  W.  Watklna,  for  appellant.  W.  A. 
Branyan,  for  the  State. 

COFFBT,  J.  The  appenant  was  In- 
dicted, tried,  and  convicted  In  the  Hnut- 
Inffton  circuit  court  upon  a  charge  of 
barKlary  and  larceny.  He  nppeala  to  this 
court,  and  ansiKna  as  error  that  the  cir- 
cuit court  erred  in  overruling  his  motion 
for  a  new  irlal.  We  will  consider  the  al- 
leged errors  of  the  court  In  the  order  In 
wblcb  tb^  are  treated  by  the  appellant 
In  tila  brief. 

It  appears  from  the  record  before  us 
that  the  appellant,  on  the  trial  of  tbe 
cause,  did  not  testily  In  bis  own  behalf. 
During  tbe  argument  of  tbe  cause  before 
the  Jury,  tbe  prosecutor  used  the  follow- 
ing language:  **  Not  a  particle  of  evidence 
ban  come  to  yon  from  the  defendant,  from 
his  Bide  of  tbe  case."  It  is  contended  by 
the  appellant  that  this  lanfcnage  was  a 
Tlolailou  of  clause  4,  §1798,  Rev.  St.  1881. 
which  forbids  comment  ou  the  fact  tbat  a 
defendant  in  a  criminal  case  does  not  tes- 
tify In  bis  own  behalf,  but  we  think  tbe 
point  la  not  well  taken.  Tbe  statnte  was 
not  Intended  to  prohibit  the  proseentor 
from  areulng  that  the  Jury  should  return 
a  verdict  In  accordance  with  the  testi- 
mony of  the  state  because  It  was  uncon- 
tradicted. If  tbe  contention  of  the  appel- 
lant were  anstalned,  sncb  argnment, 
wbleh  Is  perfectly  legitimate,  would  be 
rnt  oir.  It  Is  true  such  argoment  may 
call  to  the  mind  of  the  ]nry  the  fact  that 
tbe  defendant  did  not  testify  In  bis  own 
v.34N.E.no.21-— 52 


behalf,  but  It  cannot  be  satd  to  be  a  ret- 
erence  to,  nor  a  comment  npon,  the  faet 
that  he  did  not  so  testify. 

The  burglary  and  larceny  with  which 
tbe  appellant  was  charged  and  tried  oc- 
curred on  tbe  night  of  the  7th  of  June, 
1892.  On  that  night  tbe  house  of  one  Gns- 
man  was  burglarlKCd,  and  a  gold  watch 
and  about  989  in  money  stolen  therefrom. 
It  was  tbe  theory  of  the  state  that  tbe 
crime  was  committed  by  tbe  appellant, 
one  Manning,  and  others.  In  support  of 
this  theory,  the  prosecutor  was  permitted 
to  prove  that,  when  Manning  was  ar- 
rested, he  had  In  hie  possession  part  of  the 
stolen  property,  and  that  be  fled  from  the 
ottlcers,  and  attempted  to  avoid  arrest. 
After  proof  that  the  appellant  and  Man- 
ning were  seen  frequently  together  both 
before  and  after  the  bui^lary,  and  that 
tbey  were  together  on  the  evening  preced- 
ing the  night  of  the  bnrglary,  the  state 
was  permitted  to  prove  that  other  bur- 
glaries had  bpen  committed  on  thenlghtof 
tbe  7th  of  .Tune,  1892.  At  the  bouse  of  Ous- 
man  were  found  certain  tracks  supposed 
to  be  made  by  the  burglars.  One  of  these 
tracks  was  imperfect,  but, so  fur  as  It  was 
plain,  it  exactly  corresponded  with  a  shoe 
worn  by  the  appellant  at  tbe  time  of  his 
arrest.  At  tbe  ottier  houses  burglarized, 
tbe  tracks  were  perfect,  and  tbe  shoes 
worn  by  the  apitellant  exactly  fitted  one 
of  the  tracks.  Tbe  evidence  tended  to 
prove  that  all  these  trucks  were  made  on 
the  nigh  t  of  Jane  7.  1892. 

We  do  not  tblnb  tbe  court  erred  In  per- 
mitting the  state  to  prove  that  a  part  of 
the  stolen  property  was  found  on  Man- 
ning at  the  time  of  his  arrest,  and  his  con- 
duct tending  to  show  that  be  was  one 
of  the  thieves.  Of  conrae,  liucb  proof 
wonld  not  have  been  admissible  for  the 
purpose  of  proving  a  conspiracy  to  com- 
mit the  Clime  charged,  because  It  occurred 
after  the  crime  was  committed ;  bat  we 
think,  when  taken  in  connection  with  the 
appellant's  asHoclatlon  with  Manning 
botl.  before  and  after  the  crime,  that  It 
waa  a  clrcamstance  proper  to  be  consid- 
ered by  the  Jury  In  determlnli^  the  guilt 
of  tbe  appellant.  His  association  with 
»nt»  of  tbe  thieves,  together  with  proof 
tending tosbowtbat  hewas  presentat  tbe 
house  of  Ousman,  tended  strongly,  we 
think,  to  prove  that  be  was  one  of  the 
bnrglars. 

Nor  do  we  think  the  court  erred  In  per- 
mitting the  atate  to  prove  tbat  bnrglaries 
other  than  the  one  charged  In  tbe  Indict- 
ment were  eommltted  on  the  same  night, 
In  connection  with  tbe  proof  that  one  of 
the  tracks  at  each  of  the  houses  burglar- 
ized corresponded  with  tbe  track  made  by 
the  appellant.  It  tended  to  prove  not 
only  that  tbe  appellant  on  that  night  was 
oat  6n  a  mission  of  bnrglary,  but  also 
tbat  he  was  present  at  the  time  Gasman's 
house  was  burglarized,  and  thus  tended 
to  establish  that  be  bad  participated  in 
that  crime.  "A  series  of  mutually  depend- 
ent crimes  may  be  shown  where  tbey  tend 
to  prove  tbat  they  were  committed  nnder 
a  system  which  becomes  relevant  to  the 
Inquiry."  "It  is  always  proper  to  Intro- 
dace  evidence  of  Identity,  though  it  may 
Involve  a  collateral  erime. "  Glllett,  Crlm. 
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I^w,  «63;  Abb.  Tr.  Brief.  349;  Bobc.  Crlm. 
Et.  (7th  Ed.)  90.  We  think  the  evldencfl 
Inthecanse  tended  strongly  to  Bhow  the 
sallt  of  tbe  appellant  ot  the  charge  pre* 
ferred  against  blm.  We  cannot  reverse 
the  Judgment  on  tbe  evidence.  Judgment 
afBrmed. 

DAILEY.  J.,  took  no  part  la  tbe  de- 
cision of  tbiB  cause. 

(135  Ind.  U) 

PORTLAND  NATUBAIi  OAS  A  OIL  CO. 

T.  STATE  ex  rel.  KSBN. 
(Snpreme  Court  of  Indiana.    Sept.  26,  18^) 
Katdul  Gas  CQiiPAitix:B--DoTT  to  Fdbhuh  Gas 
— Hahdaiics. 

1.  A  natural  gas  company,  occupying  the 
streets  of  a  town  or  with  its  mains,  owes 
to  tbe  owners  and  occnpants  of  houses  abnt- 
ting  on  BQch  Ettreeta  the  duty  of  furalBhiuK 
them  with  snch  gas  as  they  may  require,  where 
they  make  the  necesBaiy  arraogements  to  re- 
ceive it,  and  comply  with  the  reKolatlonB  of 
tbe  company;  ana,  on  its  refnsal  or  neglect 
to  perfmm  sncb  dnty,  it  may  be  compelled  to 
do  so  ^  writ  of  mandamus. 

2.  To  entitle  the  owner  of  snch  a  house  to 
the  right  of  being  supplied  with  natural  gu, 
it  is  not  necessary  that  he  should  own  an  in- 
terest in  the  company,  different  from  that  held 
by  other  citizens. 

3.  In  mandamus  to  compel  a  natural  gas 
company  to  famish  relator's  house  with  gas, 
an  allegation  In  the  answer  that  relator  is  al- 
ready being  provided  with  natural  gas  by  an- 
other company  is  not  uufficient  to  show  that  it 
will  be  necessary  for  defendant,  in  ord^  to 
amni^  relator's  honse,  to  violate  Acts  1891,  p. 
ZSSi,  i  1,  which  makes  it  unlawful  for  any  one 
to  change,  alter,  or  extend  any  service  or  other 
pipe  or  attachment  owned  by  a  gas  company 
without  the  latter'*  consent. 

Appeal  from  circnlt  court.  Jay  county; 
D.  D.  Heller,  Judge. 

Mandamus  by  the  state  of  Indlaua  ex 
re).  William  W.Keen  against  tbe  Portland 
Nntural  Oas  ft  OH  Company  to  nomnel  de- 
(pndant  to  supply  relator's  home  with 
natural  gas.  From  a  judgment  In  re- 
lator'etaTor.deAfndaDtappeala.  Affirmed. 

J.  W.  Headlngton,  J.  F.  La  Follette. 
and  D.  T  Taylor,  for  appellant.  John 
M.  Smith,  for  appellee. 

COFFET,  J.  This  was  an  action  by  the 
appellee  against  tbe  appellant  tu  comp^ 
the  latter,  by  mandamus,  to  supply  the 
residence  of  the  relator  with  natural  gas 
to  be  used  as  lights  and  fuel.  It  ar>pears 
from  tbe  complaint  that  theappellaut  is 
a  corporatlou  duly  organized  under  the 
laws  of  this  state  fur  tbe  purpose,  among 
others,  of  supplying  to  those  wltbln  its 
reach  natural  gas  to  be  used  for  Ilgbts 
and  fuel.  By  permlHSlon  of  tbe  common 
council,  it  bos  laid  Its  pipes  for  that  pur- 
pose In  the  sti-eets  and  alleys  ot  the  city 
of  Portland,  ill  this  state,  and  has  pipes 
laid  la  Walnut  street,  of  that  city.  The 
relator  resides  on  Walnut  street,  on  the 
line  of  one  of  the  appellant's  main  pipes. 
Uls  bouse  la  properly  and  aaf^y  pluml>ed 
for  tbe  purpftse  of  obtaining  natural  gas. 
In  May,  18.40,  the  relator  demande*!  of  tbe 
appellant  gas  service,  and  tendered  to  It 
tbe  usual  and  proper  charges  for  such 
aervlce;  but  It  raluaed,  by  Its  officem,  to 


furnish  tbe  gaa  demanded,  whereupon  tbia 
suit  was  brought  to  compel  It  to  furnish 
the  gas  desired  by  the  relator.  Tbe  court 
overruled  a  demurrer  to  tbe  coraplaiot. 
It  also  Kustalned  a  demurrer  to  tbe  aer- 
ond.  tblrd,  and  fonrtb  paragraphs  of  the 
answer  filed  by  the  appellant.  Overa  mo- 
tion for  a  new  trial,  tbe  court  awarded  a 
peremptory  writ  against  tbe  appellant, 
requiring  It  to  furnish  the  relator  wltb 
gas,  as  prayed  In  tbe  complaint.  Theite 
several  rullnies  are  assigned  as  error. 
Very  many  uf  the  objections  united  against 
the  complaint  go  to  tbe  question  of  its 
uncertainty,  and  are  technical  In  charac- 
ter. It  has  been  so  often  decided  that  a 
demurrer  Is  not  the  remedy  lor  nucertalo- 
ty  that  we  need  not  cite  authority  npon 
the  subject. 

The  vital  qnestlon  In  tbe  case  relates  to 
the  right  of  the  relator  to  compel  tbe  ap- 
pellant, by  mandamus,  to  supply  blH 
dwelling  bouse  with  natural  gas  for  tlgbta 
and  fuel.  There  arecases  which  hold  that 
In  the  absence  ut  a  con  tract,  express  or 
Implied,  and  where  tbe  charter  of  the 
company  contains  no  provision  npon  tbe 
subject,  a  gas  company  Is  under  nn  more 
obligation  to  continue  to  supply  Its  cus- 
tomers than  the  vendor  of  other  merchan- 
dise,—amoug  which  la  tbe  case  of  Com.  t. 
Lowell  Oasllgbt  Co.,  12  Allen,  75.  But  we 
think  that  tbe  better  reason,  as  well  aa 
tbe  weight  of  authority.  Is  against  this 
holding.  Mr.  Beach,  in  his  work  on  Pri- 
vate Corporations,  (volume  2.  {  835.) 
says:  "Gas  companies,  being  engaged  in 
fl'  business  of  a  public  character,  are 
charged  wltb  the  performance  uf  public 
duties.  Their  use  of  the  streets,  whose 
fee  Is  held  by  tbe  monlclpal  corporation  In 
trust  for  the  benefit  of  the  public,  has  been 
llkeued  to  tbe  exercise  of  the  power  of  em- 
inent domain.  Accordingly,  a  gas  com* 
pany  Is  bound  to  supply  gas  to  premises 
wltb  which  Its  pipes  are  connected. " 
Ur.  Gciok.ln  his  work  on  Htock  and  Stock- 
holders and  Corporation  Law,  (section 
674,]  sayn:  "Gas  companies,  also,  are 
somewhat  public  In  their  nature,  and  owe 
a  duty  tu  supply  gas  to  all."  To  the 
same  effect  are  the  following  adjudicated 
cases:  State  v.  Columbus  Gaslight  & 
Coke  Co,  U  Ohio  St.  572;  New  Orleans 
Qasllgbt  Co.  V.  Louisiana  Light  &  Heat 
Producing,  etc..  Co..  U5  U.  S.  «S0,  tt  Sap. 
Ct.  Rep.  252;  People  t.  Manhattan  Gaa* 
light  Co.,  46  Barb.  136;  Gibbs  v.  Gas  Co.. 
13U  C.  8.  396,  9  Sup.  Ct.  Rep.  553;  WHllamR 
V.  Gas  Co.,  52  Ulch.  499.  1H  N.  W.  Bep.  236; 
Gaslight  Co.  V.  Richardson.  6.S  Barb.  437. 
Our  general  assembly,  recognizing  the 
fact  that  natural  gas  companies  were.  In 
n  sense,  public  corporattona, conferred  np- 
on them  tbe  right  of  eminent  domain  by 
an  act  approved  February  20,  1889,  (Acts 
1880,  p.  22.)  It  has  often  been  held  that 
mandamus  Is  tbe  proper  proceeding  by 
which  to  compel  a  gna  eompauj'  to  tor- 
nlsb  gas  to  those  entitled  to  rf^ceive  It.  8 
Amer.  &  Eng.  £nc.  Law.  pp.  1284-12tf9; 
People  V.  Manhattan  Gaslight  Co.,  supra  ; 
Williams  V.  Gas  Co..  supra;  Gaslight  Co. 
V.  Richardson,  supra.  In  view  of  these 
authorities,  we  are  constraiDOd  to  hold 
that  a  natural  gas  company,  occupying 
tbe  streets  of  a  town  or  city  wltb  its 
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nalna,  ow«a  It  aa  a  doty  to  farnlBfa  thow 
who  own  or  oeenpy  the  booses  abotting 
>ii  Rocb  street, where  suob  owDers  orocco- 
ilers  make  the  necmiBary  arraDgementa 
to  receive  It,  and  comply  wltb  the  reason- 
ible  rep^alations  of  socb  company,  boeh 
;aa  aa  they  may  require,  aod  that,  where 
t  refnsea  or  neglectB  to  perform  snch 
loty.  It  maybe  compelled  to  du  so  by 
nrlt  of  mandamns.   Aa  to  the  sofflclency 

au  answer  averring  tbet  the  compaoy 
tiad  not  a  sufficient  sopply  to  fomlsb  all 
those  demanding  gas,  we  Intimate  no 
splnioo,  aa  no  aseh  defenae  was  inter- 
poaed  In  this  eaae.  It  followa  that  the 
somplaint  In  tbla  case  states  a  cause  of 
action  against  the  appellant,  and  that  the 
:oart  did  not  err  la  OTcrrullng  the  de- 
murrer thereto^ 

The  second  paragraph  of  the  answer 
arers  that,  at  the  time  of  Uie  demand  for 
gas  alleged  In  the  complaint,  the  relator 
"91  as  being  fnmlshed  with  natural  gas  by 
the  atltens'  Natural  Qas  ft  OIl-Mlnlng 
Company  of  Portland,  Ind.,  and  that  said 
rompany  has  ever  since  continued  to  fur- 
nish bim  with  gas  for  fuel  and  lights,  and 
Is  ready  and  willing  to  contlnne  doing  so, 
so  long  as  be  may  pay  for  the  same.  The 
third  paragraph  avers  that  the  relator 
baa  DO  Interest  to  the  appellant,  except 
what  he  may  have  and  bold,  under  the 
lawa  of  the  state.  In  common  wltb  all 
other  dtlEens  of  the  city  of  Portland,  aa 
shown  by  the  allegations  In  thecoroplalnt. 
The  fonrth  paragraph  avers  that  the 
demand  which  the  relator  alleges  be  made 
on  the  appellant  to  fomlsb  blm  natoral 
gas  Is  couched  In  general  terms  merely, 
and  Is  not  exprets  and  distinct,  and  doea 
not  clearly  designate  the  precise  tbiog 
which  Is  required,  but  Is  ragae,  lad^nlte, 
and  uncertain,  as  shown  by  tbe  facts  al- 
leged In  tbe  complaint. 

It  Is  contended  by  the  apnellant,  in  njh 
port  of  tbe  second  paragraph  ot  Its  an- 
awer,  that,  loTlew  of  the  facta  therein 
averred.  It  could  not  comply  with  the  de- 
mand lit  the  relator  without  a  violation 
ot  the  provisions  of  an  act  of  the  general 
ansembly  approved  March  0,  1891,  (Acts 
1S91,  p.  88].)^  It  would  seem  to  be  a  suffi- 
cient answer  to  tbla  contention  to  say 
that  It  doea  not  appear  by  any  averment 
In  tbla  answer  that  It  was  necessary  to 
change,  extend,  or  alter  any  service  or 
other  pipeor  attachment  belonging  to  tbe 
CltizeoB*  Natural  Gas  ft  OU-Mlnlng  Com* 
pany  in  order  to  supply  tbe  relator  with 
the  gas  be  demanded.  For  anything  ap- 

g earing  from  this  answer,  the  gas  required 
y  rdator  from  the  appellant  eoold  have 
been  tornlshed  without  Interfering  with 
that  company.  Bot,  If  It  appeared  other- 
wlRe,  we  would  nut  be  disposed  to  place  a 
construction  upon  that  act  which  would 


^This  itatnte  makes  It  unlawful  for  any  pex^ 
■on,  in  aor  muner  whatevsr,  to  change, 
tend,  or  alter.  Mr  eaase  to  be  changed,  extend- 
ed, or  altflfed,  any  Bervice  or  other  pipe,  or  at- 
tachment of  any  kind,  connectiDg,  or  urongh 
which  natural  w  aroficial  gas  la  fomlahod 
from,  the  cm  midna  or  pipes  of  any  peraon, 
company,  or  corporation,  without  first  iwocnp- 
lag  from  said  person,  oompany,  or  cotporatlon 
wiitten  permiMion  to  make  snob  duncs^  e^ 
ttnaUm.  or  alteratios. 


give  a  gas  company  foralstalng  nsaatlBfae- 
tory  service,  or  charging  an  unsatisfactory 

{irlce  for  Its  service,  the  perpetual  right  to 
nmtsb  gas  to  a  particular  building  be- 
cause It  bad  been  permitted  to  attach  Its 
appliances  for  the  purpose  of  fnrnlBhtng 
gas.  In  oar  opinion,  the  court  did  not 
err  In  anatalnlnR  a  demurrer  to  this  an- 
swer. 

Tbe  third  paragraph  of  the  answer  was 
wholly  Insufficient  to  bar  the  relator's 
eanse  of  action.  It  was  not  necesBary 
that  be  should  own  an  Interest  In  the 
appellant  different  from  that  held  by  the 
other  eltlieDB  of  the  elty  of  Portland.  It 
wasBofflcIent  that  tbe  appellant  owed 
blm  a  duty,  In  common  with  other  cltl- 
xens,  to  fomlsb  blm  gas,  which  doty  tt 
had  refused  to  perform. 

The  fonrth  paragraph  of  the  answer 
atatn  no  tasaable  fact,  and  Is  dearly  bad. 

Tbe  evidence  In  tbe  cause  tends  to  sop- 
port  the  finding  ot  the  circuit  court,  and 
we  cannot,  for  that  reason,  dlstorb  tbe 
finding  on  the  evidence.  There  Is  no  ei^ 
ror  in  the  record  fur  which  the  Judgment 
of  the  circuit  court  should  ba  reveraed. 
JndgnMot  affirmed. 

(US  Ind.  aO 
MABTIM  V.  Mc0UUX>17OH  ot  aL^ 
(Sopcemo  Ooort  of  Indiana.    Sept  27,  1886.) 

Gifts  Iirrxa  Vivot— Dblivbet. 
A  father,  desiroaa  of  making  an  ante- 
mortem  settlement  of  all  hia  notes  and  bonds 
on  his  ehlldran,  adected  one  of  the  sons*  to 
whom  he  delivered  the  peop&rtr*  with  direetkm 
to  first  egnaliie  the  efaildr«i  for  adrance- 
mentB  made,  and  thai  divide  the  remainder 
egually  among  them.  All  the  notes  and  bonds 
regarded  as  solvent  were  accordinriy  distrib* 
nted  amtmg  the  children  during  the  nuier'R  life- 
time, and  tht  balance  was  by  mutual  consent  of 
the  children  left  in  the  sob's  hands  for  coUeo- 
tion  and  anbsegnrat  distrlbntton.    HM  that, 

Sthiu  exercising  dominion  over  the  property, 
»  children  not  only  signified  an  acceptanoe 
of  the  gift,  but  eonstltnted  the  son  aa  thdr 
agent  for  the  collection  and  distrlbndon  of  the 
balance,  thus  completing  the  deliTeiy  to  them 
of  the  undistributed  itortlon,  and  that,  there- 
fore, tbe  death  of  the  father  before  final  dta- 
trlbntion  did  not  defeat  the  gift  ev«i  as  to  the 
undistributed  pMtion,  nw  rswdie  the  son's  si^ 
thority  to  prooeed  mth  the  eolleeUmi  and  dis- 
tribuuon. 

Appeal  from  circuit  eonrt,  Harrison 
county;  William  T.  Zeuor,  Judge. 

Action  by  James  8.  McCullough,  ad- 
ministrator, etc..  of  Edmund  W.  Martin, 
deceased,  and  otbera,  agalnat  Geurge  Mar^ 
tin,  to  recover  certain  personal  property 
alleged  to  be  aaseta  of  tbe  estate.  From 
a  Juilgment  In  plalntlfhi'  favor,  def^ndanc 
appeals.  Reversed. 

Alspaogh  ft  Lawler,  Oook  ft  Ridley, 
and  C.  L.  Jewett,  for  appellant.  Zarlng 
ft  Hottell.  Hostetter  &  Tracewell,  and 
Uitchell  ft  Mitchell,  for  appellees. 

HACKNBT,  J.  Tbe  special  finding  la 
this  case  shows  that  Edmnnd  W.  Martin, 
who  was  89  years  of  age,  and  confined  to 
his  bed  from  paralysis,  bad  six  adult  chil- 
dren and  a  second  wife,  by  wbom  be  bad 
no  children.  That  be  bad  accumnlated  a 
large  sum,  which  be  bad  Inveated  In  notea, 
bonda.  mortgages,  and  other  aecnritlea, 

*B«li«sring  dsoML 
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andtbatbe  bad  also  real  ami  personal 
property  of  considerable  value.  Tbat  bis 
-  cbiluren,  exceptlns  the  sun  Amos,  who 
resided  In  Illinois,  lived  near  blm,  and  all 
maintained  for  him  and  for  each  other  the 
most  friendly  feeling.  To  bla  children,  ex- 
cepting hie  daughter  Polly,  who  resided 
with  blm,  be  had  made  advancements  In 
various  sums,  and  It  required  97,118  to 
equalise  tbem.  Including  said  daogbter 
Folly.  In  tbe  fall  of  1889,  be  concluded  to 
make  an  ante-mortem  settlement  upon 
blft  children  of  a  portion  of  bis  estate,  In* 
eluding  all  of  his  noten,  bonds,  securities, 
and  surplna  cash,  of  wblcb  fact  be  advised 
bla  sons  George,  Amos,  and  Silas,  and  his 
daughter  EUxabetb  May,  and  directed 
tbat  bis  children  be  first  made  equal  in 
their  advancements,  and  tbat  tbe  balance 
be  divided  equally  among  them,  and  di- 
recting that  some  one  of  tliem  be  selected 
.  to  takecbarfce  of  and  care  for  tbedlstrlbu- 
tlon  to  which  Folly  would  be  entitled,  ebe 
then  being  of  unsound  mind.  "That, 
agreeable  to  this  latention  and  expressed 
wish,  bu  selected  an  an  agent,  troaiee,  and 
medium  tbrongh  wbicb  to  carry  out  and 
effentaate  this  arrangement  his  sun 
George,"  and  caused  this  fact  to  be  com- 
municated to  bim.  Pursuant  to  bis 
father's  said  desires,  and  about  the  1st  of 
February,  1890,  Oeoree  visited  bis  father, 
who  explained  bis  purposes  and  desires  as 
aforesaid,  and  "autborlsed  and  directed 
George  to  take  charge  of  the  notes, bonds, 
and  securities,  and  to  first  equalize  thecbtl- 
dren,  and  then  divide  and  distribute  the 
remainder  equally  Hmong  tbe  children. ** 
On  tbe  6tb  and  7th  days  of  February, 
18!Kt.  George  made  a  list  of  the  notes, 
bonds,  and  securllles  of  )iis father,  at  his 
father's  bouse,  and  In  tbe  presence  of  hie 
father  and  other  members  of  the  family, 
and  took  and  assumed  charge  and  con* 
trol  of  said  notes,  bonds,  and  securities, 
with  the  consent  and  for  tbe  purpose  of 
carrying  out  the  said  desire  of  bis  father. 
On  the  12th  day  of  May,  1S90,  and  pursu- 
ant to  the  said  direction  of  his  father, 
George  called  together  all  of  said  children, 
excepting  tbe  daughter  Polly,  and  by 
mutual  agreement  George  was  cbosen  to 
act  In  behalf  of  Polly,  and  thereupon  an 
accounting  wushad,  "and  withsald  notes 
and  bonds  end  tbe  proceeds  of  such  as 
had  In  the  mean  time  been  paid  In  to  said 
Gnorge  they  did  i>qualize  said  children  on 
tbe  basis  of  tbe  highest  amount  received 
as  advancement  by  such  children,"  thera* 
by  diatrlbutlnic  V7,11S.  In  May  or  June 
and  In  December,  1890,  the  children  made 
further  distributions,  consisting  of  the  re- 
maining notes  and  bonds  that  were  re- 
garded as  solvent,  tbe  amount  not  ap- 
pearlug,  "and  by  mutual  agreement  left 
tbe  remaining  notes  and  securities  In  the 
hands  of  George  Martin,  to  collect  and  at- 
tend to,  and  be  tberestter  divided,  or  tbe 
proceeds  thereof,  as  they  might  prove  to 
be  solvent  and  collectible. "  That  the  sev- 
eral amounts  distributed  aggregated  $22,- 
019.59,  and  the  fnce  value  of  the  notes  and 
securities  so  remaining  In  the  hands  of 
George  Martin  was  f  4,718..')6.  but  that  of 
the  sum  so  distributed  $6,000  was  distrib- 
uted attar  November,  1890,  the  date  of  the 
death  of  said  Edmund  W.  Martin,  and  be- 


ing $1,000  each  to  Polly,  SalUe,  Elisabeth, 
Amos,  and  George.  It  Is  farther  found 
that  George  received  the  notes,  bonda, 
and  secQritiea  from  his  father  "in  trust, 
and  as  bis  agent,  to  divide  and  distribute 
among  the  children.  Including  himself, 
equally.  That  at  tbe  time  of  the  delivery 
thereof  the  said  Edmund  W.  Martin  in- 
tended to  transfer  tbe  possession  thereof 
to  his  son  George  as  his  agent,  and  In 
trust  as  aforesaid,  •  •  •  and  George 
now  holds  and  claims  the  remainder 
thereof  as  bis  own  and  as  trustee  for 
his  brothers  and  sisters. "  In  December. 
1890.  George  was  appointed  guardian  for 
his  sister  Polly,  and  is  charged  wltL  tbe 
amount  of  her  proportion  of  the  distribu- 
tions so  found.  A  demand  was  made  be- 
fore this  suit  for  tbe  return  to  the  admin- 
istrator of  Edmund  W.  Martin's  estate  of 
all  of  the  notes,  bonds,  and  securities  so 
received  by  deorge  Martin  from  his  father. 

Upon  the  facts  so  stated  the  court  found 
as  a  conclnslonof  law  (1)  tbat  the  distribu- 
tions made  by  the  appellant  before  the 
death  of  Edmnnd  W.  Martin  were  valid, 
and  passed  tbe  cash  and  securities  tu  tfae 
children;  (2)  tbat  of  the  $5,000  distributed 
after  the  death  of  bis  father,  George  wan 
liable  for  $3,952.26.  tbe  remaining  $1,047.75 
having  been  a  note  transferred  to  and 
chargeable  ngalnst  tbe  guardianship  of 
said  Polly;  (R)  that  said  $4,718.50  of  notes 
in  the  hands  of  said  George  from  said  last 
distribution  belong  to  tbe  assets  ol  said 
estate;  (4)  tbat  said  George,  as  guardian 
of  Polly  Martin,  should  deliver  to  the  ap- 
pellee said  note  of  $1,047.76  so  distributed 
after  the  death  of  said  Edmund.  These 
findings  were  made  upon  a  complaint  by 
the  appellees  against  tbe  appellant  and 
Georgv'  Vtim,  but,  as  tbe  flndlngs  were  in 
favor  of  Crim,  we  have  omitted  soch  of 
tbem  as  relate  to  bis  Interests.  Tfae  find- 
ings ere  manifestly  npon  the  first  para- 
graph of  complaint,  which  avers  a  wrong- 
ful taking  of  said  notes,  bonds,  and  securi- 
ties from  tbe  possnsslon  of  the  plalntlfPa 
decedent,  and  from  bis  premises  after  his 
death,  and  an  appropriation  and  conver- 
sion thereof,  and  a  demand  therefor  by 
the  plaintiff.  The  assignment  of  errors  la 
npon  tbe  overroling  of  a  demurrer  to  each 
of  the  two  paragraphs  of  complaint,  and 
upon  the  conclusions  of  law  stated  by  tbe 
court  upon  tbe  flndlngs  of  fact. 

The  disagreement  between  the  parties  In 
this  court  arises  upon  the  value  and 
effe<-t  of  the  facts  specially  found.  It  Is 
conceded  that  tbe  gilt.  If  complete,  was 
a  gift  Inter  vivos,  and  nut  causa  mortis. 
The  elements  canstltutlng  such  a  gift  fur- 
nish no  dispute,  but  the  differences  arise 
upon  the  conclusion  of  the  court  that  the 
appellant  was  an  agent  for  tbe  decedent, 
having  In  bis  poHsraslon  for  delivery  ihe 
subject  of  the  gift,  not  having  completed 
bis  agency  at  the  death  of  bis  principal, 
and  that  such  death  operated  hi  a  revo- 
cation of  the  agency.  Tbe  tbeofy  of  this 
conclusion  Is  supported  by  the  appellees, 
while  tbe  appellant  Insists  that  tbe  facts 
found  establish  a  completed  gift,  n«>t  only 
hy  the  creation  of  a  trustee,  and  by  a  de- 
livery of  the  eubjact  of  the  gift  tu  such 
trustee,  but  by  the  loss  of-  dnmlnlon  over 
1  It  by  tbe  donor,  and  the  assamption  of 
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dominion  orer  It  by  tbedoDMs.  We  tblnk 
It  mBDlfeBt  from  tbo  facte  stated,  omlttlnc 
mere  concluulonif,  that  the  decedent  n«it 
oDiy  dealred  to  do  ao,  bat  that  the  action 
takeu  by  him  wai  for  tbe  purpose  of  then 
making  an  ante*mortem  settlement  of 
all  notes,  bonds,  etc.,  npiin  bis  cbltdren. 
He  directed  tbe  manner  In  which  this  ob- 
ject sbonld  be  accompllebcd.  and  selected 
the  person  through  whom  It  abontd  be 
effectuated.  Tbe  person  so  selected  was 
one  of  tbe  donees.  The  notes,  bonds,  etc., 
were  actually  dellvared  Into  tbe  custody  of 
this  donee,  and  thla  without  condition  as 
to  time,  place,  or  event  upon  which  th» 
tflft  should  become  effective.  By  the 
aKreemBDt  of  tbe  donor  and  ut  tbe  donees, 
except  Polly,  Oeorgewas  to  represent  her, 
not  only  in  tbe  settlement,  bnt  In  receiv- 
fna;.  holding,  and  caring  for  ber  dlstrlb- 
ntlve  iotereat  In  tbe  aableet  <rf  the  gift. 
He  thereby  not  only  twcame  rested  with 
bis  own  proportion  of  the  notes  and 
bonds,  and  entitled  to  exerclne  full  domin- 
ion over  the  same,  but  became  tbe  exclu- 
sive custodian,  and  held  tbe  exclusive  do- 
minion, over  the  dlstrlbotive  interest  of 
said  PoUy.  On  the  13th  day  of  May,  1890, 
and  before  the  death  of  tbe  donor,  which 
occarred  in  November  ul  that  year,  the 
doneeecametogether.  and  exercised  domin- 
ion over  tbe  notes  and  bonds  by  distribut- 
ing totlieseveraldonees  numbers  of  them : 
and  again  In  May  or  in  June  of  that  year 
they  exercised  dominion  over  said  notes 
and  twttds  by  the  further  distribution  of  all 
of  said  notesand  bondathat  were  regarded 
as  solvent, "and  by  mutual  agreement  left 
the  remaining  notes  and  securities  in  the 
hands  of  George  Martin  to  collect  and  at- 
tend to,  and  be  thereafter  divided,  or  the 
proceeds  thereof,  as  they  might  prove  to 
beaolventand  collectible."  By  this  exer- 
cise of  dominion  the  donees  not  only  sig- 
nified an  acceptance  of  tbe  gift,  but  they 
so  far  became  possessed  of  tbe  subject  of 
tbe  gift  as  not  only  to  bold  In  tbelr  own 
rlgbt  and  posseiwlon  a  large  proportion 
thereof,  but  to  constitute  said  George 
their  trusts**  to  hold,  collect,  and  distrib- 
ute any  further  sums  which  migbt  there- 
after be  realised  from  said  noten  and  se- 
cnritlea.  This  act  on  the  part  of  tbe  do- 
nees was  as  effective  In  completing  the 
delivery  to  them  of  the  notes  and  securl- 
ttes  as  it  they  had  constituted  a  stranger 
their  representative,  and  George  had  made 
a  phy  sica  I  deli  very  of  them  to  sncb 
stranger.  Tbe  (5,000  distribution  In  l>e- 
cember,  1890,  consisting  of  notes  and  cash, 
was  long  after  tbe  agreement  quoted  as 
above  from  tbe  special  finding,  and  after 
tbe  said  several  acta  of  dominion  over  the 
notes  and  securities  so  exercised  by  the 
donees  before  the  donor's  death.  In  this 
view  of  the  flndiniiEs  it  is  Immaterial 
whether  the  appellant  was  chosen  by  the 
donor  aa  an  agent  or  a  trustee,  as  noth- 
ing remained  for  blm  to  do  In  uxecnting 
hia  office,  when  the  father  died,  which 
sncb  death  could  revoke.  The  mere  con- 
clusion of  the  court,  as  a  finding  of  fact, 
that  George  Martin  was  the  agent  of  the 
donor  tor  thepurpose  or  executing  his  gift, 
la  not  warranted,  and  tbe  concloslon  of 
law  evidently  drawn  from  anch  finding  Is 
without  support.  Tbe  facta  vary  cleiu-ly 
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show  that  the  donor  parted  with  aU 
dominion  over  tbe  notes  and  securities  to 
Georse,  Imparting  to  George  an  absolute 
and  unco&dltional  lutereet  in  ttaem  In  bis 
own  tMbalf  and  aa  trnstee  tor  Polly.  The 
only  restraint  upon  the  Intereats  of  the 
several  donees  was  that  Georg«  sb6uld 
take  possession  of  the  securities,  and  that 
tbe  donees  fthoald  own  them  in  eqnal  pro- 
portions after  being  made  equal  In  their 
advancements  from  the  donor.  No  word 
la  round  to  have  beoiattered  by  the  donor 
retaining  to  himself  an  Intemat  Id,  posses- 
slon  of,  or  dominion  over  the  eecnrlties; 
oa  the  contrary,  the  Intention  is  apparent 
that  the  ownership  was  to  pass  to  the 
children  at  once,  and  that  George  was  but 
their  trustee  to  bold  the  securities  for  di- 
vision on  the  basis  directed  by  tbe  father, 
.liter  the  custody  passed  to  George,  tbe 
donor  ezerelaed  no  dominion  over  any 
pordon  of  tbe  secorltles.and  sougtat  to  re- 
call no  Interest  In  them.  We  do  not  deny 
tbe  rule  contended  tor,  that  an  unexecuted 
gift  Is  revocable  by  the  death  of  the 
donor,  as  held  in  himlth  v,  Ferguson,  80 
Ind.  229,  and  other  cases.  Nor  do  we  Ig- 
nore the  rule  that  a  mere  agent  of  tbe 
donor,  holding  the  naked  possession  only 
to  execute  tbe  direction  of  the  donor,  can- 
not defeat  such  revocation  by  acts  per- 
formed after  tbe  donor's  death.  Bnt  our 
holding  Is  that,  where  one  "dearly  and 
Intelligently  manifests  an  Intention  to 
make  a  present  gift  of  personal  property 
to  another,  and  In  consummation  of  his 
intention  makes  anch  n  delivery  to  a  third 
person  for  tbe  nse  of  the  Intended  donee 
as  he  Is  then  capable  of  making,  consider- 
ing tbe  character  and  situation  of  the 
property,  the  person  to  whom  delivery  Is 
thus  made  will  be  presumed.  In  tlie  al>- 
seuce  of  conntervalUng  circumstances,  to 
take  tbe  property  as  trustee  of  the  intrad- 
ed  donee,  and  not  merely  as  the  agent  of 
tbe  donor.  Sbackleford  v.  Brown,  89  Mo. 
516.  1  8.  W.  Bep.  890;  Mlchener  v.  Dale, 
23  Pa.  St.  69;  Sessons  v.  Moseley,  4  Cush. 
87:  Devolv.  Dye,  128  Ind.  821.  24  N.  £. 
Rep.  246.  And  we  maintain  that  when  it 
appears.  In  addition  to  these  circumstan* 
ces,  that  tbe  person  to  whom  such  deliv- 
ery ia  made  la  one  of  the  Immediate  benafl- 
clarlea,  and  nwelTes  tbe  deposit,  coupled 
with  an  interest,  there  can  t>e  no  reason- 
able doubt  that  this  possession  is  that  of 
a  trustee  tor  the  donees.  This  conclusion 
would  defeat  tbe  contention  of  the  appel- 
lees, even  If  we  were  in  error  in  assomlng 
that  tbe  gift  was  completed  by  a  delivery 
to  the  donees  In  the  donor's  lifetime  by 
the  exervlse  of  dominion  over  the  snbjeet 
of  the  gltt  by  the  donees  in  tbe  manner 
found,  bnt  of  tbe  correctness  of  such  as- 
sumption we  have  no  doubt.  As  farther 
sustaining  our  conclusions,  we  cite  Wyble 
V.  McPbeters,  62  Ind.  a03,  a  case  in  its  es- 
sential features  much  like  tbe  present; 
also,  Gammon  Tbeolof^cal  Seminary 
Robblns.  138  Ind.  86.  27  N.  B.  Rep.  341 ; 
Haxton  T.  MeCleren,  132  Ind.  286.  81  N.  E. 
Rep.  48;  Miller  v.  Bllllngsly,  41  Ind.  489. 
The  Judgment  of  the  lower  court  Is  re- 
versed, with  Instructions  to  restate  its 
conclusions  of  law.  and  render  Judgment 
for  the  appetlant  in  aocordanes  with  this 
opinion. 
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FULLBB  T.  COX. 
(Baprama  Owirt  of  lndluuL  28,  188S.) 

TlTUI  or  STATUTIca— PLEIDIHQ — ElHIBITB — AlDIB 

BT  PlNDINaS — AOTB. 

LAct  Feb.  28,  1883.  entitied  "An  act 
npplenieiitiU  to  an  act  entitled  'An  act  fixins 
certain  fees  to  be  taxed  in  the  officee  ther^ 
Darned,  *  *  *  approved  Marcb  31.  1879. 
and  to  all  acta  amendatorr  thereof,* "  la  not  nn- 
constftntional  as  to  sections  of  the  act  of  1879, 
which  had  been  amended  before  the  passage  oi 
the  act  of  1888,  since  the  amendM  sections 
took  the  place  of  the  wiginals. 

2.  In  an  actioa  to  recoyer  money  paid  on 
a  JadKment  for  ootfts  embrat^ng  alleged  illegal 
fees,  the  payment  of  the  money,  and  not  the 
judgment.  Is  the  foundation  of  the  action; 
and  the  court  cannot,  for  the  purpose  of  sup- 
ng  defects  In  the  complaint,  look  to  ex- 
ts  filed  with  It,  purporting  to  be  tran- 
scripts of  the  fees  taxed,  with  separate  col- 
omuB  showing  what  fees  are  legal  and  what 
are  lllcnL 

8.  Where  defendant  does  not  stand  on  his 
demurrer  to  the  complaint,  but  joins  plaintlfF 
in  submitting  the  caasa  to  the  court  for  trial 
on  its  merits,  and  the  court  makes  full  and 
«pltcit  findings,  and  renders  Jodgment  there- 
on, the  pleading  demurred  to  will  be  cured  hj 
the  findings,  umess  there  is  a  total  failure  to 
allege  some  fact  essential  to  a  cause  of  action, 
or  at  least  a  failure  to  allege  facts  from  which 
sadb  necessarr  facts  may  be  Inferred. 

4.  An  action  against  a  derk  of  coort,  un- 
der Act  Feb.  28,  U83,  for  the  recoTery  of  fees 
OTercharged  and  damasea  therefor.  Is  not  an 
acdon  growing  out  of  contract,  within  the 
meaning  of  the  statute  authorizing  the  taxa- 
tion of  costs  araiust  plaintiff  in  an  action  on 
contract  where  oe  recovers  less  than  $50. 

Appeal  from  circuit  coarfc,  Monroe  codo- 
iy;  ii.W.  Qrubbs,  Judffe. 

Action  by  Willie  Q.  Cox  agalDBt  Enoch 
Fuller  lor  the  recovery  ol  alleged  illegal 
teee  taxed  by  defendant  aa  clerk  of  tbe  eir- 
cnlt  eoort.  Friim  a  judgment  In  plaintiffs 
favor,  defendant  appeals.  Affirmed, 

Duncan  ft  Bateman,  lor  appellant.  Ed- 
win Corr,  for  appellee. 

HOWARD,  J.  This  action  was  brought 
by  tbe  appellee  to  recover  certain  alleged 
Illegal  fees  taxed  and  collected  by  appel- 
lant ae  cleric  of  the  Monroe  circuit  court. 
Tbere  was  a  trial  by  the  court,  and  a  find- 
ing and  Judgment  In  favor  of  tbe  appellee. 
Tbe  principal  question  discnesed  by  coon- 
eel  relates  to  the  eafficiency  of  tbe  com* 
plaint.  The  ectlon  was  brouKbt  nnd^rtbe 
provisions  of  "An  act  enpplemental  to  an 
act  entitled  *An  act  fixing  certain  feee  to 
be  taxed  In  the  oHlceM  and  the  aalaiies  of 
offlcera  therein  named,  *  •  •  approved 
March  8l,1879,and  to  all  ante  amendatory 
thereof;'"  approTed  February  28,  18H3. 
Elliott.  Supp.  p.  630.  It  Is  argued  by  ap- 
pellant that  this  act  IsunconHtltutional  in 
so  tar  as  It  Is  attempted  to  apply  its  pro- 
vMona  to  clerka  of  the  circuit  courts,  for 
the  reason  that  the  act  of  March  81,187fl, 
to  which  this  act  Is  saopIeDiental,  was  It- 
self by  the  fee  and  salary  act  of  April  16, 
1881,  amended  as  to  section  16,  which  fixes 
tbe  fees  of  rlerks  of  tbe  circuit  courts,  and 
eonseqoeutly  that,  so  far  as  concerns  such 
clerks,  tbe  act  of  1870  no  longer  exists, 
and  tbe  net  of  1883,  purporting  to  be  sup- 
plemeatal  to  an  act  which  had  ceased  to 
•xlat,  IsTuld.  Thla  reaaoolng  la  claarlj 


fallacious.  Sections  16, 90,  aad  SB  of  tht 
act  of  1879  were  amended  by  tbe  act  of 
1881,  and  tbe  amended  sections  took  tbe 
placeof  the  originals.  In  addition,  the  set 
DI1883  purports  to  be  supplemental  nut 
only  to  the  act  of  1879,  but  "to  all  acts 
amendatory  thereof,"  wblcb  plainly  la* 
dudes  the  act  of  1881. 

Appellant  contends  farther,  that  tks 
complaint  is  fatally  defective,  Inasmncbai 
It  does  not  aver  facts  sufficient  tu  eonsci- 
tateaeanse  of  action  wltboat  reaorttnc 
to  the  exhibits  or  bills  of  particalara  filed 
in  aid  thereof.  The  so-called  "exblbiu' 
filed  with  the  complaint  purport  to  be 
transcripts  of  the  fees  taxed,  with  sepa- 
rate colnmoB,  showing  what  lees  arelesal 
and  what  are  illegal.  This  action  Is.  Id 
effect,  to  recover  money  paid  on  a  jDdx- 
ment  for  coats,  embracing  tbeee  allied 
ilieaal  fees.  It  has  been  frequently  dedded 
that  in  an  action  to  recover  monoypald 
on  a  Judgment  a  transcript  of  the  Jodg- 
meut  is  not  a  necessary  or  proper  exhibit 
with  the  complaint,  since  the  payment  at 
the  money,  and  not  the  Judgment,  to  tht 
foundation  of  the  action.  We  cannot, 
therefore,  look  to  the  exhiblbi  filed  in  tbii 
case  to  supply  any  delect  that  naay  appear 
in  the  complaint.  Holcroft  v.  Halbert.  II 
Ind.  25«:  Lytle  t.  L^tle.  87  Ind.  2^1;  Wit- 
son  V.  Vance.  65  Ind.  6S4;  Oambonld  r. 
Rowley.  113  Ind.  853, 15  N.  K.  Rep.  M3; 
Armstrong  v.  Bank.  130  Ind.  508,  30  K.  E. 
itep.  696.  Appellant,  however,  did  not 
stand  on  his  demurrer  to  the  complaint, 
but  Joined  with  appellee  In  snbrnittlBf 
the  cause  to  the  court  for  trial  np«iD  Iti 
merits,  and  the  coort  made  a  full  and  ex- 
plicit fln^lngand  rendered  Judfcmenttba^ 
on.  In  sDch  a  case  the  pleading  demomd 
to  will  be  cured  by  tbe  finding,  unless  tben 
Is  a  total  failure  to  allege  some  fact  easeo- 
tlal  to  the  cause  ol  action,  or,  at  least,  t 
fallore  to  allege  facts  from  wbleh  such 
eaaary  facta  maybe  Inferred.  Jenkloi  r. 
KIce,  84Ind.  842;  Puett  t.  Beard,  86  iDd. 
104;  Martin  v.  Holland,  87  Ind.  105;  Clegg 
V.  Waterbury.  88  Ind.  21 ;  Jones  v.  Wbtt^ 
90  Ind.  255;  Boyd  v.  Caldwell.  95  Ind. SM; 
Eberhart  Relater,  06  Ind.  478;  Jactaot 
v.Wenver,98  Ind.  ^7;  Hf>drlck  v.Oaburw, 
99  Ind.  143;  Hyneman  t.  Roberts,  118  Ind 
187.  20  N.  E.  Kep.  6-56;  Under  r.  Smith,  IS! 
Ind.  147.  80  N.  E.  Rep.  1073;  Taylor  r. 
Hearn.  181  Ind.  537,  81  N.  E.  Rep.  201.  Tb* 
complaint  in  this  case  was  drawn  nnder 
section  8  of  the  act  of  1883,  which  providea 
that  If  any  pnbllc  officer  of  the  state  shall 
obtain  any  fee  draled  him  by  the  aettbt 
person  from  whom  he  received  such  moner 
Bbnil  have  his  right  of  civil  action  for  tba 
recovery  of  the  same,  and  shall  also  re- 
cover damages,  not  less  than  910  aor 
more  than  930,  but  snrh  salt  shall  be  pre- 
ceded by  demand.  We  think  that  tbt 
complaint  substantially  compiles  with  tb* 
statute,  and  that,  althongh  subject  ts 
criticism  by  reuson  of  vagovnesa  and  no- 
certainty  In  some  respects,  it  Is  nevertbe- 
less  to  be  held  good  after  the  finding.  A 
motion  to  make  more  specific  would  per- 
haps have  been  proper  for  the  purpose  i( 
reaching  the  detect  complained  trf,  and! 
the  complaint  might  have  been  amended 
on  such  motion  It  will  on  appeal  beeoi- 
aldered  u  ao  amended.  SnfilclMt  Iteti 
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■nBtated'ln  tlweoniplatot  to  render  the 
Judsnient  thereoo  a  complete  bar  to  any 
other  salt  for  the  saine  cause  uf  action, 
and  tills  is  all  that  la  necessary  In  sneh  a 
case.  Bbappendocia  v.  Bpencer,  73  Ind. 
128;  City  of  Unntlagton  r.  Mendenball, 
Id.  46U;  Sbeeks  v.  Erwln,  180  Ind.  81.  2»  N. 
E.  Kep.  11 ;  Work,  Pr.  9  493. 

There  waa  a  motion  to  tax  the  costs  of 
this  action  afEalnst  the  appellee,  for  the 
reason  that  the  amount  of  the  recovery 
waa  less  than  950,  being  f  2S.45  for  Illegal 
fees,  and  flO  as  damages  under  the  stat- 
ute: and  the  overruling  of  the  motion  Is 
assigned  as  error.  W«  tfaink  the  rullOfC  of 
the  court  was  correet.  This  was  not  a 
«uU  growing  out  of  contract,  bnt  one  an- 
tborlxed  by  special  statute  for  the  recov* 
«ryuf  fees  overcharged,  and  dnmagea  there- 
for. Appellant  reVes  upon  Thompson  v. 
Doty,  73  Ind. 836,  and  Thompson  v.  Jacobs, 
74  Ind.  5)18;  but  the  act  ol  1883,  upon  wblcb 
tbls  action  la  baaed,  renders  those  cases 
Inapplieabletothacaaeatbar.  Tbe  Judg- 
ment Is  afflrmed. 


(8  iB«.  App.  im 

SMITH  T.  DOWNBT  eC  aL^ 
^AppeUotft  Court  of  Indiaaa.    Sept.  19,  1893L) 
FLba  or  Ras  Jvdicau— Stock  or  Fobbiok  Cob- 

PORATION— LlABILrrr  TO  OARHUHHBirr. 

1.  In  replevin  fbr  a  certificate  of  itock  In 
a  foreign  corporation,  defendant  claimed  ander 
an  attaclunrat  against  the  lappoaed  owner  of 
the  Btock,  who  waa  a  nonreddent,  and  served 
by  publieatioQ.  The  answer  alleged  that  one 
B.,  who  had  possession  of  the  certificate,  and 
such  corporation,  were  garnished,  and  H.  pro- 
duced the  certificate;  that  It  was  ordered  to  be 
sold  to  satisfy  defendant's  judgment;  that,  on 
failure  of  defendant  in  sndi  action  and  of  socn 
■eorporation  to  answer,  they  were  called  In  open 
coDrt,  and  made  d^aalt;  that  euch  defmidant 
"at  dne  time,  by  coonsel,  appeared  In  said 
salt;"  and  tliat  plaintifCs  "were  represented  by 
fiOUQsel,"  who  "defended  said  salt  as  to  the  at- 
tacbmeot  and  garaiahment  proceedings  for  and 
on  behalf  of"  plaintiffs,  "and  with  thdr  knowl- 
edge and  by  th^  authorily,  for  the  paniose  of 

Erotecting  the  said  certificate  and  stock  from 
eiQg  beld  by  said  attachment  iwooeedings  as 
the  property"  of  defendant  therein.  HeM,  that 
the  anewer  showed  that  no  defense  waa  made 
or  attempted  by  or  in  the  name  of  defendant  in 
the  attachment  salt,  or  by  plaintiffs  herein,  and 
was  insufficient  as  a  plea  of  res  judicata,  even 
tf  it  would  ooastitate  a  bar  If  sncb  defense  had 
been  mode. 

2.  The  stock  of  a  nonreddant  In  a  foreign 
corporation,  buM  fai  trust  ht  this  state,  cannot 
be  gamldied  la  an  action  In  this  state. 

Appeal  from  snperlcr  court,  Marion 
county;  D.  W.  Comstock,  Judge. 

Action  of  replevin  by  Mary  J.  Downey 
and  others  against  Julia  B.  Smith  to  re- 
cover puesesfilon  of  a  certain  certificate  of 
Rtock  in  the  Know  Storm  Mining  A  Milling 
Conipouy,  of  Dnrango,  Culo.  From  a 
Judgment  for  plain tlfta,  defendant  appeals. 
Attlrmed, 

A.C  Harris,  for  appellant.  Ayrea  ft 
Jones,  for  appellees. 

DAVIS,  J.  In  the  court  below.  In  an 
action  of  replevin,  appellee  recovered  Judg- 
ment uftainst  appellant  for  the  posHesaion 
of  "a  certain  certificate  of  stock  Issued  by 
the  Gnnw  Storm  Mining  ft  Milling  Com- 
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pany,  of  Dnrango,  Ctflo.,  as  bieorporated 
company,  existing  In  and  created  under 
the  laws  of  the  ?tate  of  Colorado,  and  do- 
ing busluess  therein,  the  eald  certlficata 
couslstlng  of  llO.UOO  shares  ol  said  atoctE." 
Tbe  principal  question  presented  for  our 
consideration  on  tbla  appeal  arises  on  tba 
ruling  of  tbe  court  below  In  anstalnlug  a 
demurrer  to  appellant's  answer.  The 
material  facta  alleged  In  the  answer  are 
that  appellant,  In  1SS7,  instituted  an  ac- 
tion In  tbe  Marion  superior  court  against 
James  £.  Downey  to  recover  damages  for 
breach  of  covenants  In  a  deed  of  warranty 
for  conveyance  of  real  estate;  that  said 
Downey  waa  a  nonresident  of  the  state, 
and  due  notlee  was  given  him  of  the  pend- 
ency i>I  the  action  by  publication,  as  n- 
quired  by  statute;  that  au  afildnvlt  in  at- 
tachment ogBluat  Downey,  and  an  affi- 
davit In  garnishment  against  Theodore 
P.  Uaughey,  adtisen  of  Marlon  county, 
Ind.,  were  duly  filed, alleging  that  Haugh- 
ey  had  in  his  poiiBeHalon,  and  under  his 
agency  and  control,  property. credits,  and 
effects  of  said  James  E.  Downey,  which 
could  not  be  reached  by  a  writ  of  execu- 
tion,and  that  proper  writs  of  attachment 
and  gArnlBhment  were  isHued.  and  said 
Haughey  waa  duly  served  as  such  gar- 
nishee defendant,  and  that  said  corpora- 
tton  waa  also  duly  served  with  a  writ  of 
garnishment.  Issued  on  proper  affidavit, 
charging  that  said  company  had  property, 
rights,  and  uredlts  of  said  James  E. 
Downey  which  could  not  be  reached  by 
execution;  that  said  Haughey  afterwards 
appeared  and  filed  his  anaww  In  aald 
cause,  admitting  that  be  bad  at  the  tlma 
of  said  service  the  said  property  of  said 
Downey,  herelnbeforedeocribed, In  his  po*> 
session.  It  is  also  alleged  in  said  answer 
that  said  corporation  had  its  office  and 
place  of  business  and  its  books  and  papers 
In  Indianapolis,  in  said  county,  and  that 
its  officers  and  directors  were  cltlsens  of, 
and  resided  in,  aald  couoty  of  Marioa; 
that,  on  failure  of  said  Jamea  E.  Downey 
and  said  company  to  answer,  they  were 
each  duly  called  In  open  court,  and  made 
default,  and  that  tbe  cause,  being  at  Issue 
as  to  Uaugbey.  was  submitted  to  tbe 
court  for  trial  on  the  6lb  day  ol  June,  18S8, 
on  said  answer  of  Haughey  and  the  de- 
fault of  tbe  other  defendants,  and  resulted 
In  Judgment  In  favor  of  appellant  against 
.Tames  £.  Downey  for  also  sustain- 

ing then  ttacbment  proceedings,  and  order- 
ing the  sale  of  tbe  shares  of  stack  evi- 
denced by  said  certificate.  I  tU  also  averred 
in  said  answer,  In  general  terms,  that  said 
James  E.  Downey  "at  one  time,  by  coun- 
sel, appeared  in  aald  anlt,"  bnt  when, 
how,  or  tor  what  purpose  be  so  appeared 
Is  not  stated;  and  also  It  Is  In  like  man- 
ner alleged  that  appellees  were  represent- 
ed In  said  suit  by  counsel,  who  defended 
said  suit  as  to  the  attacbment  and  gar- 
nishment proceedings  for  tbe  purpose  of 

griiteetiUK  said  certificates  and  stock  from 
ring  held  by  said  attachment  proceed- 
ings as  the  property  of  James  E.  Downey, 
but  when,  how,  or  through  what  jRsna 
sncb  defense  was  made  or  atterapte<l  la 
not  stated.  Tbe  answer  of  Haughey  was 
an  admission  that  lie  beld  tbe  certlficatea 
of  stock  now  in  eontroreray  as  tba  prop- 
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erty  of  Jamei  E.  DowDny,  and  the  other 
iletendaiica  made  default. 

It  Is  earnestly  Insisted  by  cunnsel  for 
appellant  thattblsanswerlsKoudaBa  plea 
of  res  adjadlrata.  In  the  flrat  place,  not- 
wltbstandlDg  tbe  naBattalactory  ebarac- 
terof  the  aTermentsIn  relation  tu  the  con- 
nection of  appellees  with  tbe  former  suit, 
and  tbe  apparent  InconslBteDCies  between 
sneb  averments  and  the  other  facta  which 
appear  In  the  answer,  It  might  beconceded. 
U  It  appeared  that  any  answer  had  been 
filed  or  defense  made  hy  or  In  the  name  of 
James  E.  Downey,  that  appellee  woald  be 
bonadby  the  resDltasfuUy  asaald  Downey 
might  bp.  Roby  t.  BggerB.lSO  Ind.  416,  39 
N.  E.  Rep.  S65.  Tet  the  difficulty  remains, 
ao  far  as  shown  In  tbe  answer,  that  no  de- 
fense was  made  or  attempted  by. or  in  the 
name  of.  Downey  or  any  other  defendant 
to  the  acUon.  Tbe  doctrine  of  res  Judi- 
cata, aa  to  persons  who  are  not  parties  to 
the  record,  can  only  arise  by  virtue  of 
some  issue  Julned  or  contest  made  In  the 

^mne  of  another,  and  It  lofcfcelly  follows 
that,  when  there  Is  no  such  Issue  joined, 

'  there  can  be  no  former  adjudication.  For 
the  same  reasons  the  answer  cannot  be 
sustained  on  the  theory  that  It  shows 
there  Is  a  prior  action  pending  between 
the  same  parties.  The  apiiellees  cannot 
be  regarded,  ander  tbe  facts  stated  there- 
in, as  attachment  defendants,  ander  sec- 
tion 1266,  Rev.  St.  1881.  If  appellees  had 
been  Joined  as  defendants  In  the  former 
action,  or  If  they  had  appeared  therein  by 
counsel,  to  Bust&ln  or  eontrat  any  issue 
Joined  between  the  parties,  a  different 
question  wnuld  be  presented.  The  facts 
disclosed  in  tbe  answer,  however,  clearly 
show  there  was  no  such  Issue  tendered  3r 
contest  made.  Tbe  statement  that 
James  E.  Downey  "also  at  one  time,  by 
connsel,  appeared  In  said  suit,*'  should 
not  be  construed  as  an  averment  that  he 
appeared  to  tbe  attachment  and  gar* 
nlshment  proceedings;  bnt,  if  such  con- 
struction was  given,  it  could  not  In  any 
event  be  so  extended  as  to  hold  that  an 
answer  had  been  filed  or  Issne  Joined  by 
him  as  to  the  attachment  proceedings. 
Fur  anght  that  la  shown,  he  may  have 
appeared  on  the  occasion  referred  to  for 
the  purpose  of  ascertaining  the  amonnt 
of  the  claim,  or  In  order  to  be  heard,  not- 
withstanding the  default,  on  the  ques- 
tion of  tbe  measure  of  daniaRes.  The  gen- 
eral allegations  tbat  appellees  "In  said 
suit  were  represented  by  counsel,**  and 
that  such  counsel  "defended  said  suit  as 
to  the  attachment  and  garnishment  pro- 
ceedings for  and  on  behalf  of  the  plaintiffs 
(appelleee)  in  this  action,  and  with  their 
knowladge  and  by  their  authority,  for  the 
purpose  of  protecting  the  said  certificate 
and  stock  from  being  held  by  said  attach- 
ment proceedings  as  the  property  of  said 
James  E.  Downey,"  and^because  their  In- 
terests were  represented  and  the  litlf;ation 
controlled  by  them  for  the  purpose  afore- 
said." cannot  overcome  the  affirmative 
Nhowlttc  that  no  issue  was  Joined  as  to 
the  attachment  proceedings,  and  that  no 
answer  was  filed  therein,  (except  the  ad- 
mission of  Haughey,  as  garnishee  defend- 
ant, that  be  held  the  certificate  of  stock 
for,  and  as  the  property  of,  James  E. 


Downey,)  and  that  there  was  no  dtfenae 

or  contest  in  the  case,  and  tbat  there  was 
no  appearance  to  attachment  andgarnlab- 
ment  proceedings  except  by  Haughey,aDd 
tbat  Judgment  was  rendered  as  to  otbor 
defendants  by  default.  If  Issue  bad  been 
joined  or  defenaa  made  either  by  or  In  the 
name  of  Downey,  tbe  <]ueBtion  wonld 
arise  whether  such  appearance,  defense, 
and  judgment  would  constitute  a  former 
adjudication  In  the  event  It  should  Im  de- 
termined tbatthHcoort  had  no  jurisdiction 
over  tbe  thing  la  eontroversy.  Brown, 
Jur.  S  10. 

Tbe  vital  question  Is,  can  the  str«k  of  a 
nonresident  In  a  foreign  corporation, 
created  and  existing  by  virtue  of  the  la  w 
of  another  state,  be  garnished  In  an  ac- 
tion in  a  court  lu  thlsstate,  where  tbe  cer- 
tificate of  stock  Is  held  here  In  trust?  On 
investigation,  we  find  the  great  weigh  c 
of  authority  Is  against  the  proposition. 
Mr.  Cook,  In  his  excellent  work.  sa.vs: 
"Hhares  of  atnck  la  a  corporation  are 
personal  property,  whose  location  Is  In 
thn  state  where thecorporatlon  Is  created. 
It  is  true  tbat,  for  the  purpose  of  taxa- 
tion and  some  other  similar  purposes, 
stuck  follows  tbe  domicile  of  tbe  owner; 
but,  considered  as  property  separated 
from  Its  owner,  stork  Is  in  existence  only 
in  the  state  of  ''be  corporation.  All  at* 
tnchment  statutes  provide  f<ir  the  attach- 
ment of  a  nonresident  debtor's  property 
in  the  state,  and  generally,  under  aocb 
statutes,  the  stock  owned  hy  a  nonresi- 
dent Id  a  corporation  created  by  the  state 
wherein  tbe  salt  la  brought  may  be  at- 
tached, and  Jurisdiction  be  thereby  ac- 
quired to  the  extent  of  the  value  of  the 
stock  attached.  But  under  no  clrcnm- 
atanera  can  an  attachment  be  levied  on  a 
defendant's  shares  of  stock  in  an  action 
commenced  outside  of  the  state  wherein 
the  corporation  is  incorporated.  For 
purposes  of  attachment,  stock  is  located 
where  the  corporation  la  Ineorporatnd, 
and  nowhere  else.  The  shares  owned  by 
a  nonresident  defendant  in  the  stock  of  a 
foreign  corporation  caunot  be  reached  and 
levied  upon  by  virtue  of  an  attachment, 
although  officers  of  the  corporation  are 
wthin  the  state,  engaged  In  carrying  on 
tbe  corporate  business.  Nor  can  such  an 
attachment  be  levied  although  the  foreign 
corporation  has  a  branch  registry  offiie 
in  the  state  where  tbe  attachment  Is 
levied,  and  although  tbe  certificates  of 
stock  are  also  in  such  state.  Oertiacatea 
of  stock  are  not  the  stock  itself;  they  are 
but  evidence  ol  the  stock,  and  the  stock 
itself  cannot  be  attached  by  a  levy  of  thp 
attachment  on  the  certificate.  As  wan 
well  said  by  the  sopreme  court  of  Penu- 
sylvanla.  stock  cannot  be  attached  by 
attaching  the  certificate  anymore  tban 
lands  situated  In  another  state  can  be 
attached  by  an  attachment  in  PennsyU 
vanta  levied  on  title  deeds  to  such  land." 
Cook.  Stock.  Stockh.  &  Corp.  Law,  |S  485. 
See.  also,  Plimpton  v.  Blselow.  9.H  N.  Y. 
502;  Christmas  v  Diddle,  13  Pa.  St.  223; 
Winslow  V.  Flfltcher,  (Conn.)  4  Atl.  Rep. 
250:  Banking  Co.  V.Smith. (Mo.Sup.)  SOS. 
W.Rep.e90;  Freero.  Jndgm  §  607a:  Drake. 
Attachm.  S  474;   Wap.  Attachm.  %  24A. 

If  la. not  necessaryt  In  this  case,  to  enter 
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upon  the  dlscaBslon  of  the  qacBtloo  as  to 
tb«  power  n(  the  leKlBlature  to  aathorlae 
the  aelxare  and  sale,  uDder  Judicial  pro- 
cess, uf  certiaeates  o(  stuck  In  foreiKu  cor* 
poratlons  that  raalDtaln  aaents  and 
offlcera,  keep  tlie  books,  and  eonduct  busl-. 
ness  In  this  state.  Sectinns  918. 1283,  3022. 
8038,  and  S601,  Rev.  St.  18K1,  do  not  In  any 
respect  aothorlze  such  proceedloK.  bec- 
tlODB  8022  and  3028,  which  provide  that 
aKC'nts  of  foreign  cnrporatfons,  before  en- 
tering Qpon  the  dntles  ol  their  agencies  In 
the  state,  shall  deposit  In  the  clerk's  office 
of  the  county  the  power  of  attornej  or 
authority  under  or  by  vlrtne  of  wblcb 
they  act  as  agents,  autbortia  actions 
against  such  corporations  in  the  courts 
of  thin  state  on  claims  or  demands  "aris- 
ing out  of  any  trbnsactlun  In  this  state 
with  sDch  agents."  This  cnntroversy  did 
not  arise  oat  of  any  transaction  with  any 
agent  of  the  corporation.  In  Mlssonrl 
the  statute  provides  that  shares  of  stock 
In  any  corporation  may  be  attached  In 
the  same  manner  an  ttae  oame  may  be  lev- 
ied upon  under  execntlon,  but  it  was  held 
that  such  provisions  applied  to  domestic 
corporations  alone.  Banking  Co.  v. 
Smith,  fiapra.  Section  723,  Rev.  St.  1881, 
authorises  the  levy  of  an  execution  on 
shares  of  stock,  and  section  ttl8,  supra, 
provides  the  manner  In  which  shares  of 
stoek  in  a  corporation  may  be  reached 
throuffb  process  against  the  corporation 
as  a  garnishee  defendant.  Snch  author- 
ity, however,  nnder  the  authorities  cited, 
does  not  extend  to  shares  of  stock  in  a 
foreign  corporation,  although  sncb  cor- 
poration may  have  a  branch  of  Its  prlncl* 
pal  otHce  in  this  state,  where  its  books 
and  records  are  kept,  the  meeting*  of  its 
directors  are  held,  and  its  principal  busi- 
ness Is  transacted.  Plimpton  v.  Bigelow, 
anpra.  In  the  case  of  Yonng  v.  Iron  Co., 
86  Tenn.  189.  2  R.  W.  Rep.  the  prln- 
clples  ennnciated  in  the  authorities  cited 
are  recognised  as  correct  statements  erf 
the  law,  but  it  was  held  that,  ander  the 
policy  and  legislation  In  that  state,  and 
the  acts  of  the  corporation  in  qoesttun, 
the  situs  and  atattts  of  said  corporation 
were  tljose  of  a  domestic  corporation.  In 
conclnalon.  we  repeat  that  .Tames  E. 
Downey  was  a  nonresident  of  the  state. 
The  only  process  against  bim  was  by 
pobUeatlon.  No  answer  was  filed  or. de- 
fense made  by  him  or  in  his  name.  The 
shares  of  stock  which  it  was  sought  to 
attach  were  Issued  by  a  foreign  corpora- 
tion. In  the  language  uf  Judge  Andrews: 
"It  seems  Impossible  to  regard  the  stock 
of  a  corporation  as  being  present  for  the 
purpose  of  Judicial  proceedings,  except  ut 
one  of  two  places,  tIs.  the  place  of  resi- 
dence of  the  owner,  or  the  place  of  resi- 
dence of  the  corporation."  Plimpton  v. 
Bigelow,  supra.  Therefore,  In  view  of 
our  opinion  that  appellees,  under  the  facts 
disclosed  in  the  answer,  stand  In  the  posi- 
tion of  strangers  to  the  proceedings  In 
the  former  action,  and  that  the  stock  In 
a  foreign  corporation*  under  the  authorl- 
ttes.  Is  not  subject  to  attachment  In  this 
state,  it  Is  not  neoessary  to  consider  the 
other  questions  of  minor  importance  pre- 
sented by  tbo  record  further.  Judgment 
affirmed. 
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GHBISTIAM  V,  8TATB  «  leL  BHASTOM. 
Auditor. 

(i^ppellate  Gonrt  of  Indiana.  18;  1888.) 

laHiTATioK  OF  AonoNS— Pabt  Patkbht— Flbad- 
iHG— CHAKes  aw  VEKtTB— iNSTancnom. 

1.  Part  payment  by  a  county  treaBnrer  of 
a  debt  due  by  him  for  fundB  collected,  and  not 

{laid  over  to  nis  successor,  will  revive  his  own 
lability  on  his  oindal  bond,  and  not  merely  his 
personal  UabUity  as  on  his  Implied  contract  as 
treaaurer. 

2.  The  feet  that  soch  part  ipaymeot  cannot 
revive  the  liability  of  the  sureties  on  the  bond 
does  not  prevent  its  reviving  the  principal's  lia- 
bility thereon. 

S.  A  volnntary  part  payment  on  a  debt, 
made  as  sudi.  Is  prima  fade  saffidoit  to  re- 
vive the  debt,  altnouefa  the  prima  fade  case 
mar  be  rebutted  by  circumstanceB  inconsistent 
with  a  revivor. 

4.  In  such  case,  whether  or  not  the  pay- 
ments were  snch  as  to  remove  the  Iwr  of  the 
statute  from  the  entire  debt  is  a  question  for 
the  Jury. 

5.  A  complaint  is  not  demurrable  on  the 
ground  that  it  shows  on  its  face  a  cause  of  ac- 
tion barred  by  the  statute  of  limitations,  un- 
less it  affirmatively  shows  that  the  case  is  not 
taken  oat  of  the  operation  of  tlie  statute  by  ex- 
ceptions. 

e.  The  prindpal  in  an  offidal  bond  cannot 
complain  because,  after  the  action  is  takeo  to 
anotner  county  on  change  of  venue,  imragraphs 
are  added  to  tne  complamt  counting  on  a  second 
bond  given  by  him,  where  the  snreties  are  not 
complaiulDg,  as  the  paragraphs,  each  bdng  a 
suit  on  contract,  may  be  proporqr  Joined  in  one 
complaint,  even  thonii^  some  are  med  after  the 
ch^ue  of  venue. 

7.  A  noly  to  a  j^ea  of  the  statute  of  limit- 
ations which  alleges  tliat  defendant  paid  on 
each  of  idaintiff's  causes  of  action,  on  a  cer- 
tain date,  a  certain  sum,  sufficiently  pleads  that 
the  payment  was  made  on  aceoont  of  the  debt 
sued  on^  and  as  a  part  therectf. 

S.  InstroctlonB  are  property  refosed  unless 
they  are  correct  in  all  particolars. 

Appeal  from  circuit  conrt,  Wells  county ; 
J.  S.  Dalley.  Judge. 

Action  by  the  state,  on  the  relation  of 
Israel  H.Heaston, auditor,  against  Daniel 
(Christian,  on  his  official  bunds  as  treas- 
urer of  Hnntlogton  county.  From  aludg- 
ment  for  plaintiff,  defendant  appeals. 
Affirmed. 

L.  P.  Milllgan.  O.  W.  Wbltlock.  B. 
Cobb,  uud  C.  W.  Watkins.for  appellant.  J. 
B.  Kenner  and  U.  8.  Lesb,  for  appellee. 

GAVIN.  C.J.  The  facts  from  which  this 
suit  arose  are  as  follows:  The  appellant. 
Christian,  was  duly  elected  treasurer  of 
HuDtlngtou  county  for  two  successive 
terms,  extending  from  November  7. 1876, 
to  November?,  1880,  and  as  such  executed 
for  each  term  bis  bond,  with  different 
sureties,  condition^  that  be  should  faith- 
fully perform  and  discharge  his  duties  as 
such  treasurer,  and  pay  over  on  demand, 
to  the  person  entitled  thereto,  all  moneys 
that  might  come  Into  his  hands  as  such 
treasurer.  In  July,  ^fi^B,  appellant  re- 
ceived the  sum  of  912,000  as  the  proceeds 
of  certain  Stulti  Oravel-Hoad  bonds, 
with  which,  through  mistake,  be  failed  to 
charge  himself  in  bis  reports,  or  upon  final 
settlement  with  the  commissioners.  In 
1883  the  error  was  discovered  by  tbe  an- 
ditor,  and  appellant's  attention  called  to 
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It.  After  havine  the  acconnta  examined 
by  hla  bod»  who  bad  been  his  deputy,  ap- 
pellant arqnlesced  In  the  eooclDslun  that 
there  bad  been  snch  a  mistake,  and  ar- 
ranged with  The  treasurer  of  the  county 
to  report  the  money  as  paid,  agreeing 
that  be  would  pay  It  to  him.  This  was 
done,  and  the  f 12,000  pqld  In  InBtallments. 
commenclns  Januai7il884;  the  last  pay- 
ment belnx  made  July  15, 1S86,  and  the 
flrat  payment  being  made  more  than  five 
years  after  the  expiration  of  his  first  term 
of  office,  during  which  term  themuneybad 
been  received.  This  snlt  was  commenced 
October  16, 1886,  by  flllng  a  complaint  to 
two  paragraphs  un  the  first  bond.  After 
a  change  ol  venue  had  been  taken  to  Wells 
county,  the  second  and  third  paragraphs 
were  filed  upon  the  second  bond.  There 
were  answers  of  general  denial,  payment, 
set-uff.  and  the  statate  of  limitations.  To 
the  answer  uf  the  statate  uf  llmitatlona  a 
reply  was  filed,  setting  up  part  payment 
wlthlD  the  Htatatory  period  of  five  yeani. 
The  demurrers  of  all  the  sureties  were  sus- 
tained, and  the  cause  was  tried  on  the  Is- 
sues made  witb  appellant  alone,  against 
whom  Judgment  was  rendered  for  92,876. 
From  this  Judgment  be  appealR. 

The  second  paragraph  of  complaint  Is 
not  bad  un  the  grnunn  that  it  shows  up- 
on Its  face  a  cause  of  action  barred  by  the 
statute  of  llmitatlona.  There  are  ssTeral 
exceptioiiB  contained  In  onrstatutes,  nota- 
bly concpalmetit  and  nonresldence,  which 
prervnt  the  statute  from  running,  (Rev. 
St.  1S8),  §§  297,  800,)  and  there  is  nothing 
in  the  pleading  to  negative  these  excep- 
tions. In  order  that  the  etatnteof  llralta- 
tluns  may  be  available  as  a  defense.  It 
must  be  pleaded,  unless  the  complaint 
shows  affirmatively  that  the  plaintiff  Is 
barred  notwltbstandlng  the  exceptions. 
Pntterv.Smlth,86  Ittd.281;  HoganT.Rob- 
Inson,  94  Ind.  138;  Metisker  v.  Fugue,  1 
Ind.  App.  197,  27  N.  B.  Bep.4!t2.  Then,  and 
then  only.  Is  It  available  on  demurrer.  . 

Tbeappellant  moved  todlsmlsathethlrd 
and  fourth  paragraphs  of  complaint  for 
want  of  Jurisdiction,  because  they  were 
nased  upon  the  second  bond,  and  were 
filed  after  the  cause  went,  on  change  of 
venue,  to  WellA  county.  In  this  there  was 
no  error.   Whatever  might  be  the  rule  ap- 

gllcHble,  were  the  sureties  on  the  second 
ond  complaining,  tbere  Is  no  error  of 
which  appellant  can  complain,  he  being 
the  principal  on  each  bond.  Errors  affect- 
ing the  sureties,  against  whom  no  Judg- 
ment was  rendered,  conld  not  be  available 
to  tbe  principal.  In  considering  the  ques- 
tion as  to  appellant,  we  are  not  required 
to  resort  to  the  statute  of  1889,  (Elliott, 
Supp.S  16.)  which  authorises  a  suit  on  two 
bonds  to  be  Joined  In  one  action, although 
the  sureties  may  be  different.  As  to  ap- 
pellant, each  paragraph  of  the  complaint 
wan  a  snlt  on  contract,  and  properly 
Joined  In  onecomplaint,  even  though  some 
were  filed  after  the  change  of  venue.  As  a 
matter  of  fact,  but  ooequestlon  was  really 
preueuted  on  tbe  trial  by  all  these  para- 
graphs, vli,  whether  or  not  appellant  bad 
really  accounted  for.  and  paid  over,  tbe 
fl2,i>00  received  from  tbe  sale  of  tbe 
Stnlts  Qravei-Road  bonds.  Boss  v.State, 
ISl  Ind.  648.  80  N.  B.  Bep.  702. 


For  the  same  reasons,  the  eoort  did  not 
err  In  sustaining  demurrers  to  the  plea  In 
abatement  setting  up  the  same  matters. 
So  far  as  tbe  motion  or  tbe  plea  set  up  the 
statute  of  limitations,  that  was  properly 
raised  by  plea  In  bar  subsequently  filed 
and  bald  good.  Noneuf  the  other  objec- 
tfons  to  the  complaint, Buggested  bycoon- 
sel,  are  veil  taken. 

The  third  paragraph  of  appellee*s  reply 
was  addressed  to  tbe  answer  of  the  five- 
years  statute  of  limitations,  snd  pleaded 
part  payment  on  the  appellee's  claim 
within  the  statutory  period.  Fairly  con- 
strued, these  allegations  are  anfflclent  to 
bring  them  within  the  rule  laid  down  In 
Prenatt  v.  Rnnyon,  12  Ind.  174,  cited  by 
counsel,  which  requires  that  the  payment 
shall  lie  made  on  account  of  the  debt 
sued  on,  and  as  a  part  thereof,  the  allega- 
tion being  tbat  appellant  paid  on  eacb  ol 
said  caasee  of  action,  Janaary  4,  18M, 
$184.16. 

It  ia  further  insisted  that  the  reply  Is 
bad  because  the  lapse  of  five  years  afto* 
tbe  cause  of  aetlon  acemea  forever  bars 
any  aetlon  upon  tbe  bond,  without  any 
power  of  revivor.  Counsel  for  the  appel- 
lant say,  lu  support  of  this  proposition: 
"The  subject-matter  or  basis  of  the  ac- 
tion In  this  case  was  tbe  bond  sued  on. 
The  alleged  payments  could  be  no  more 
than  an  acknowledgment  by  tbe  appel- 
lant of  his  personal  liability  on  aceoont  of 
the  breach  nf  his  own  Implied  contract 
that  he  would  do  and  perform  the  dutlea 
of  his  office,— a  new  promise  to  be  respon- 
sible ou  account  of  the  all^d  tailnre  to 
do  his  duty.  8ueh  payment  could  not  in- 
crease his  liability  on  bis  bond.  A  renewal 
of  the  bond  conld  be  made  only  by  Uie 
consent  of  all  the  parties  thereto.  No 
new  or  different  obligation  conld  be  made 
without  the  consent  uf  all  the  parties  to 
said  undertaking.  One  of  the  partlea  to 
said  obligation  could  not  mabea  contract 
to  bind  tbe  others.  The  obligation  sued 
on  was  an  entirety  lu  itself.  If  the  bond 
sued  on  is  binding  on  one,  It  la  binding  on 
all  who  executed  it.**  It  is  ondoobtedly 
true,  as  asserted  by  counsel,  that  this  ac- 
tion Is  founded  upon  the  bond.  As  such 
we  regard  It.  For  this  reason  tbe  five- 
years  statute  of  limitations  provided  for 
in  subdivision  2,  S  293,  Rev.  St.  1881,  ap- 
plies, and  is  a  good  defense,  unless  its  force 
is  avoided  by  the  part  payment.  It  Is 
true,  also,  that  the  appellant,  tbe  princi- 
pal on  the  bond,  conld  not,  by  any  act 
his  alone,  revive,  against  his  suretiee,  a 
right  of  action  which  had  benn  once  barred 
by  the  statute.  Hunter  v.  Robertson,  SO 
Qs.  479:  Dottles  v.  Miller,  112  Ind.  584,  588, 
14  N.  £.  Rep.  728;  13  Amer.  &  Eng.  Enc. 
Law,  768;  Aev.  St.  1881,  6$  UOl-306.  But. 
while  this  1b  tme,  It  Is  also  equally  weu 
settled  that  an  obligation  of  one  of  sev- 
eral Joint  obligors  may  be,  by  his  part 
payment,  revived  as  to  himself,  although 
not  as  to  tbf  othera.  Bottles  r  Miller, 
112  Ind.  584, 14  N.  E.  Rep.  728;  Shoemaker 
V.  Benedict,  11  K.  Y.  178;  Littlefleld  v.  Llt- 
tlefield,  91  N.Y.308.  Counsel  contend  that 
the  payment  made  was  upon  appellant's 
individual  and  peraonal  liability  or  debt, 
and  not  npon  the  bond.  Counsers  tlieory 
seems  to  be  that  the  payment  conld  not 
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oppratetorerlTe  both  thRlndlvldual  liabil- 
ity and  that  npoD  tbe  bond.  Both  the 
personal  liability  and  tbe  liability  upon 
tne  bond  are  created  by  one  act,—appel- 
lant'e  fallom  to  pay  ;  and,  where  both  lia- 
bilities may  arise  In  the  first  place  from 
a  8tD£le  act,  we  can  seenosood  reason 
why  both  may  not  be  revived  by  one  and 
the  same  act.— a  part  payment.  Both 
tbe  bond  and  the  personal  liability  are 
msaDs  provided  by  law  to  aecompllah  the 
same  pnrpose,— the  payment  lA  the  money 
dne  trum  appellant.  There  appears  to 
us  no  soDod  foundation,  either  in  law  or 
equity,  for  a  distinction  which  would  say 
that  the  bond  cannot  be  kept  alive  or  re- 
vived by  a  part  payment  within  its  atat- 
iitory  period.  There  being  Gitlerent  peri- 
ods ol  limitation  fixed  by  law  tor  tbe 
dittbrent  forma  of  action,  tbe  personal 
liability  might  be  contfnned  when  the 
right  of  action  on  tbe  bond  was  lust,  and 
resort  coold  not  then  be  had  to  the  fact 
that  the  personal  llablUty  was  still  In 
force,  to  give  vitality  to  tbe  bond.  Here, 
however,  tbe  payment  le  made  wltbln  five 
years,— the  statntory  period  appUeable  to 
the  bond.  We  do  not  find  In  tbe  caaea 
relied  npon  by  appellant  (Pickett  v.  State, 
24  Ind.  866;  Garr  v.  8tate,  SI  Ind.  842;  and 
State  V.  Foulka.  83  Ind.  874}  anything 
which  supports  appellant's  theory  that 
after  the  statutory  period  has  ran  the 
bond  becomes  lunetna  officio,  and  is  not 
susceptible  of  revivor  by  part  payment. 
The  reasoning  of  eonnsel— that  the  bond 
was  d«ad,  and  If  a  new  promise  to  pay 
the  debt  was  made,  or  might  be  Inferred 
from  the  part  payment,  this  was  a  new 
cause  of  action— is  as  applicable  to  all 
other  forms  of  obligations  as  to  this 
bond;  but  it  is  now  generally  accepted  as 
the  law  that,  when  a  debt  has  been  re- 
vived by  a  new  promise  or  part  payment, 
the  action  is  etlU  to  be  maintained  npon 
the  original  obligation,  and  not  upon  the 
new  one,  although  It  is  true  that  without 
the  new  one  there  would  be  no  vitality  in 
The  old.  Ang.  IjIiu.  9  288;  1  Wood,  I^m. 
SS  81.  249:  18  Amer.  A  JBng.  fine.  Law,  771, 
and  note  7. 

Some  farther  obleetion  la  made  to  the 
aofficiency  of  the  reply,  which  goes  to  its 
form,  rather  than  Its  substantial  merits. 
The  reply  is  not  to  be  approved  as  a  model 
of  exact  and  technically  accurate  plead- 
ing, yet,  constraed  as  we  have  already  de> 
elded  It  should  be,  It  contains  all  that  has 
been  deemed  by  the  supreme  court  neces- 
sary to  give  tbe  pleader  the  benefit  of  a  re- 
vivor of  the  debt  by  part  payment.  Per- 
gnson  T.  Ramsey,  41  Ind.  Ml ;  Bnttles  v. 
Miller.  112  Ind.  5H4.  on  pages  690  et  seq..  14 
N.  E.  Rap.  728. 

The  last  asdigomeut  of  error  la  based 
upou  the  overruling  ol  the  motion  for  a 
new  trial.  Oouneel  tor  appellant  argoe 
eameatl.r,  and  with  great  iogenalty  and 
plausibility,  tbat  tbe  erldenoe  doeir  not 
MDpport  the  verdict.  We  have  s^ven  both 
the  evidence  and  their  calealatluns  careful 
examination.  The  figures  presented  by 
counsel  point  quite  strongly  towards  the 
result  which  they  assert,  and  appear  to 
lie  supported  by  some  of  the  evidence,  at 
least,  yet  the  accounts  are  not  presented 
to  na  lb  such  detail  as  will  enable  us  to 
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say  that  tbey  absolutely  overthrow  the 
other  evidence  In  tbe  case,  which,  beyond 
qnestlon,  amply  sustains  tbe  claim  of  ap- 
pellee that  the  $12,000  was  not  chanced  to 
appellant,  and  was  never  accounted  for 
by  him  during  bis  term  of  office.  Whether 
or  not  the  payments  made  weresacb  as 
would  remove  the  bar  of  the  statute  from 
tbe  entire  debt  was  essentially  a  qneacion 
for  the  Jury,  and  we  do  not  feel  Justified  In 
disturbing  their  euDcinalon.  Our  own 
cases,  aa  well  as  those  from  other  states, 
sustain  the  proposition  tbat  a  voluntary 
part  payment  upon  a  debt,  made  aa  such, 
is  prima  facie  snffielent  to  revive  tbe  debt, 
although  such  prima  facie  ease  may  be  re- 
butted by  attendant  circumstances  Incon- 
sistent with  such  revivor.  Carlisle  v, 
MorriB,8Ind.421;  Ketcbam  v.  Hill.  42  Ind. 
64;  1  Wood,  Llm.  SS  07-101,  and  notes; 
Aug.  1Jm.fi240,and  note;  Jewett  v.  Petit, 
4  Mich.  SOB;  U.  8.  v.  Wilder,  13  Wall.  254; 
Slanett  v.  Sinnett,  (Me.)  19  Atl.  Rep.  458; 
Parsons  v.  Clark,  (Mich.)  20  N.  W.  Etep. 
S57.  In  Mauson  v.  Lancey,  (Me.)  24  Atl. 
Rep.  880.  it  is  said  tbat  it  Is  well-recog- 
nlxed  and  familiar  law  that  the  effect  of 
payment  of  any  principal  or  interest, 
made  and  Intended  aa  payment  of  part  of 
a  debt.  Is  an  acknowledgment  of  tbat 
debt,  and  a  renewal  of  the  obligation  to 
pay  It.  In  Kendall  v.  Tracy,  (Vt.)  Id. 
1118,  it  Is  said :  "A  payment  of  interest, 
or  part  of  the  principal,  renews  tbe  mort- 
gage, so  that  an  action  may  be  bniught 
to  enforce  It  within  the  statutory  period 
thereafter."  In  Day  v.  Mayo,  (Mass.)  28 
N.  E.  Rep.  898 :  "  Where  a  partial  payment 
is  made  on  account  of  an  eitotlng  Indebt- 
edness, the  whole  debt  upon  which  such 
payment  Is  made  is  thereby  taken  out  of 
the  statute  of  limltatlonR  up  to  that 
time."  The  rule  la  thus  expressed  In 
Blaskower  v.  Steel,  (Or.)  81  Pac.  Rep. 
268:  "The  authorities  are  nnlform  that 
wbere  a  general  payment  Is  made  on  ac- 
count of  a  greater  debt,  nnless  accompa- 
nied at  the  time  by  some  qualifying  decla- 
ration? on  the  part  of  the  party  making 
the  payment,  indicating  acontrary  Intent. 
It  Is  considered  an  unequivocal  admission 
of  a  subsisting  contract  or  liability,  and 
revives  the  debt,  because  It  is  deemed  a 
recognition  ollt,.and  assumption  of  tbe 
balance  due."  a 

Tbe  last  reasons  presented  for  a  new 
trial  are  based  npon  Instraetlons  given 
and  reTnsed.  We  deem  It  unnecessary  to 
discuss  tbe  sufficiency  of  each  Instruction 
separately.  Several  of  tbe  questfona  pnt- 
sented  under  this  bead  have  been  consid- 
ered In  passing  npon  the  pleadings.  When 
considered  with  reference  to  the  evidence 
In  this  cause,  we  find  no  harmful  error  In 
either  the  giving  or  refusing  of  Instruc- 
tions. The  second  and  fifth  instructions 
asked.U  otherwteeeorrect,are  onquestloo- 
ably  Inaccurate,  in  at  least  one  respect. 
The  evidence  abows  without  contradic- 
tion that  appellant.  In  1888,  admitted  he 
had  never  charged  blmsell  with,  nor  ac- 
counted tor,  tbe  $12,000  received  from  the 
gravel-road  bonds,  and  tbat  he  owed  it 
to  the  county,  and  also  tbat  he  arranged 
with  the  county  treasurer  to  report  this 
moD?y  as  though  It  were  In  bis  bands, 
and  then  paid  the  amount  to  the  treaa- 


Digitized  by  Google 


NOBTHEASTEBN  BEFOBTEB.  Vol.  84.  (Ind. 


828 


urer  In  Inatallnienti  daring  the  years  18S4» 
1885.  and  1886.  The  first  paymeDt  madB, 
and  the  eireamatancea  connected  there- 
with,  amoanted  to  an  nneqolTocal  ac- 
knowledflrment  of  an  Indebtedness  of 
$12,000  at  that  tlrae,  and  revived  thia 
much  of  the  debt,  at  least.  There  belnK. 
then,  a  present  enforceable  obligation  to 

&ay  that  snm  at  that  time,  the  money 
Biag  then  due.  the  county  was  entitled 
to  Interest  from  that  time  forth  in  any 
event.  Inatrnctlona,  when  otnnred,  ranst 
be  correct  In  all  partlcnlars,  elae  there  is 
no  error  In  refaalng  them.  Elliott,  App. 
Proc.  735.  We  may  alao  add  that  it  la  ex- 
ceedingly doubtfal  If  the  motion  for  new 
trial  does  more  than  qaeation  the  corroct- 
neaa  of  the  Inatrnctlona  given  or  refused  aa 
a  whole.  In  which  caao  there  eoold  be  no 
available  error,  becanae  the  eorrectneas 
of  some  of  the  Inetmctiona  given  la  not 
denied,  while  the  eorrectneas  of  some  of 
those  aaked  Is  not  even  urged,  by  connspl. 
Railway  (:o.  v.  McCartney,  121  Ind.  385, 
28  N.  E.  Rep.  Rees  v.  Blackwell,  (lud. 
App.)  88  N.  E.  Rep.  988.  It  has  not.  how- 
ever, been  necessary  tor  vm  to  determine 
thia  point. 

After  a  very  full  consideration  of  all  the 
errors  presented  and  dlacuBsed  by  coun- 
sel, we  are  constrained  to  hold  that 
there  is  no  reversible  error  in  the  record. 
Judgment  affirmed. 


(7  Ind.  App.  879) 

CLODFELTBR  et  aL  v.  LU0A8. 

(Appellate  Court  of  Indiana.    Sept  20,  1898.) 

Flbadino — Obsbral  Dekiai. — Judgment  on  Evi- 
dence. 

1.  In  an  acdon  for  mon^  loaned,  whore 
the  answer  pleads  genual  deiual,  and  partner- 
slilp  between  the  parties,  it  is  not  error  to  strike 
out  the  latter  plea,  Bince  the  proof  la  admissible 
under  the  Keneral  denial. 

2.  Defendant  was  not  prejudiced  by  the 
fact  that  the  court  rendered  jud^ent  against 
bim  before  the  arrival  of  plaintiff'B  deposition, 
taken  in  his  own  behalf,  the  court  having  before 
granted  iilaintiEf's  connsel'a  request  to  nold  the 
testimony  open  till  it  came. 

Appeal  from  circuit  court,  Fonotatue 
county;  J.  M.  Rabb,  Judge. 

Action  by  Charles  F.  Lncas  against 
Felix  Clodfelter  and  William  H.  Lucas  fur 
money  loaned.  Judgment  for  plaintiff. 
Clodfelter  appeals.  Affirmed. 

Y.  E.  Livengood,  lor  appellant.  F.  M. 
Dice,  fur  appellee. 

DAVIS,  J.  This  was  an  action  by  the 
appellee  against  the  appellant  and  one 
William  U.  Lncaa  to  recover  a  Judgment 
for  money  alleged  to  have  been  loaned  by 
appellee  to  said  Clodfelter  ft  Lncas,  aa 
partners.  In  the  business  of  buying  and 
■eliing  timber.  The  answer  was  in  three 
parasrapha,  —  general  denial,  payment, 
and  answer  that  all  three  of  tbepartlea  to 
the  anit  were  partners.  The  court  below 
sustained  a  motion  to  strike  nut  the  third 
paragraph.  On  trial  by  the  court,  appel- 
lee recovered  Jadgmeot  lor  f 1,268,  from 


which  appellant  alone  appeala.  The  w- 
Ton  aaalgned  are:  (1)  That  the  eonrt 
erred  in  overrallng  the  demurrer  to  the 
complaint;  (2)  that  the  court  erred  in 
atrikingout  the  third  paragraph  of  the 
anawer;  (3)  that  the  conrt  erred  in  over- 
ruling the  motion  for  a  new  trial. 

The  flret  error  nselgned  has  not  been 
urged.  No  objection  has  been  pointed 
out.  On  reading  the  complaint,  we  are 
clearly  of  the  opinion  that  the  demurrer 
was  properly  overroled. 

Conceding  that  the  facts  pleaded  in  the 
third  paragraph  of  the  answer  areaoffi- 
dent  to  constltnte  a  defense  to  the  action, 
there  was  no  available  error  in  the  rollns 
on  the  motion  to  strike  out.  for  the  rea- 
son that,  under  any  view  of  the  ease,  the 
evidence  waa  admissible  onder  the  general 
denial. 

It  la  next  contended  that  the  Snding  of 
the  trial  conrt  Is  not  sustained  by  suffl- 
clent  evidence.  We  have  carefully  read 
the  evidence,  and  find  that  it  is  conflict- 
ing. There  was  evidence  In  behalf  of  ap- 
pellee tending  to  sustain  the  theory  of  the 
complaint,  and  in  behalf  of  appellant  the 
evidence  tenda  to  prove  that  aald  appe- 
lant, William  H,  Lncas,  and  appellee  were 
partners,  and  that  the  money  was  ad- 
vanced to  the  firm  by  appellee  In  pursu- 
ance of  the  alleged  partnership  agreement. 
In  other  words.  If  the  money  was  loaned 
by  appellee  to  appellant  and  WlUiam  H. 
Lucas  aa  partners,  then  appellee  waa  en- 
titled to  recover,  but  II  all  three  were 
partners,  aa  claimed  by  appellant,  the 
Judgment  ahould  be  reversed.  Thia  waa 
the  question  which  the  trial  court  waa 
called  upon  to  determine,  and,  the  decision 
having  been  favorable  toappollee,  we  can- 
not enter  Into  a  discussion  of  the  credibil- 
ity of  the  wltneaaea,  or  the  w^ght  of  the 
evidence. 

It  Is  next  oiged  that  the  court  erred  In 
deciding  the  caw  before  the  arrival  of  the 
deposition  of  appellee,  taken  In  his  own 
behalf.  The  record  discloses  that,  when 
the  cane  was  called  for  trial,  appellee  was 
not  present,  and  hla  eounael  aaked  that 
the  evidence  should  not  be  considered  aa 
closed  until  the  deposition  of  appellee, 
which  waa  supposed  to  have  been  taken 
in  bis  intereat  In  a  foreign  state,  should 
arrive.  Thia  waa  agreed  to  by  the  par- 
tlea,  and  the  trial  proceeded  with.  The 
court  thereafter,  and  before  the  arrival  of 
snch  depoaitlon,  announced  his  flndlng  in 
behalf  nf  appellee.  Appellant  had  madn 
no  effort  to  take  appellee*a  depoaitlon. 
The  requeat  for  the  delay  waa  not  made 
by  bim,  or  in  hla  Intereat.  There  la  no 
showing  that  he  could  have  proven  any' 
thing  to  hlH  advantage  by  appellee,  or 
that  he  was  in  any  manner  injured  by  rea* 
son  of  the  decieinn  before  the  arrival  of 
such  deposition.  There  was  no  error  In 
this  ruling. 

We  have  failed  to  And  any  error  In  the 
record,  in  relation  to  any  question  di»- 
tiUHsed  by  counsel  for  appellant,  that  would 
Justify  a  reversal  of  the  Judgment  of  tlie 
court  below.  Judgment  afflrmed,  at 
coata  of  appellant. 
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FBUIT8.  OoBitabls.  «C  aL  T.  BLM0BB.1 
(▲ppallaU  Gonrt  of  Indlua.    8«pt  21«  1893.) 

RbFUTIK— PROPBRTT  BnZSD  OH  BZEOtrnOH. 

1.  A  demiirrer  lies  to  the  leeood  paragraph 
of  an  answer  la  replevin,  pleading  property  In 
a  tbird  person,  that  defense  bdog  proTable  nn- 
4or  tbeseneral  doiial  of  the  first  paragraph. 

2.  Tbongb  a  mere  finding  for  plaintiff,  with- 
out aasu^ment  of  damages,  Is  no  proper  basis 
for  a  judgment,  yet  the  judgment,  while  It 
stands,  is  so  far  Tslid  as,  with  the  writ  of  ex- 
ocotion,  to  be  evideiice  In  fafw  of  the  ofBcer 
lerying  tiioreauder,  In  replevin  for  the  pnvertj 
■wed. 

8.  There  being  no  proof  of  his  actual  or 
constroctive  possession,  replevin  does  not  lie 
against  a  Justice  of  the  peace,  who  rendered 
jadgment  and  issued  ezeeation,  for  the  prop- 
erty seised  therennder. 

Apiwal  from  clrenlt  coart,  Montgomery 
•onuty;  J.  F.  Harney,  Jadice. 

Beplevin  by  Mary  A.  Elmore  aKaloet 
Moab  Fralts.  a  constable,  and  others. 
Jodfcmonttorplaintlff.  DrfendantaappeaL 
Reversed. 

Karley&Clodfelter.torappellantB.  Paal 
A  Braner,  for  appellee. 

LOTZ,  J.  The  app^lee  wai  the  plain- 
tifli  and  the  appellants  the  defendants.  In 
the  court  below.  The  action  was  to  re- 
cover the  posseaslnn  uf  a  certain  liorse. 
There  was  a  trial  byjury.and  the  appellee 
had  jadsmeat  In  ber  favor  against  all  the 
appellaotB.  The  appellants  have  sever* 
ally  assisned  errors  la  this  court. 

The  first  error  discussed  by  counsri  Is 
that  the  court  erred  In  sostalnlnff  a  de> 
marrer  to  the  second  paraxraph  of  the 
separate  answer  of  Noah  Fruits.  In  this 
parajErapb  said  appellant  pleaded  that  he 
was  the  duly  qnalifled  and  uctInK  consta- 
ble o'.  Ripley  towontalp.  In  MoDtgromery 
county,  and  that  a  writ  of  execution  was 
duly  Issued  and  deliveiwd  to  hfni  by  John 
L.  Ha  wkins,  a  Justice  of  the  peace  of  said 
township,  on  a  judgment  duly  made  and 
given  in  favor  of  one  Jacob  Elmore,  and 
affatnst  one  James  Elmore;  that  as  such 
constable  he  levied  said  writ  upon  the 
property  described  In  the  complaint,  ss 
the  property  of  said  James  Elmore,  and 
that  the  same  wan  the  property  of  said 
James  Elmom.  There  was  no  error  In 
SDstafiiing  a  demurrer  to  this  answer.  It 
is  only  equivalent  to  an  answer  of  proper- 
ty In  a  third  person.  It  is  well  settled 
that,  where  the  real  defense  In  replevin  is 
property  in  a  third  person,  such  defense 
may  be  given  under  the  general  denial. 
Branch  Wiseman*  61  Ind.  1;  Lane  v. 
Sparks,  75  Ind.  378. 

The  next  assignment  of  error  discussed 
by  counsel  Is  the  overruling  of  the  motion 
for  a  new  trial.  On  the  trlul  the  appel- 
lants, after  sufladently  Identifying  the 
same,  nOered  In  evidence  a  judgment  ren- 
dered by  the  appellant  John  L.  Hawkins,  as 
a  Justice  of  the  peace  of  Blpley  township. 
In  the caseolJaeobElmoreagalnst  James 
Elmure,  and  a  writ  of  esecotlon  issued 
thereon  hy  the  appellant  John  L.  Hawkins, 
assueblastlceof  the  peace,  which  was  levied 
ttpun  the  property  In  controversy  by  the 
appellant  Noah  Fruits,  asconstuble  of  said 
township.   This  erldeace  waa  excluded, 
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over  the  objection  of  the  appellants.  Be- 
plevin  Is  a  mere  possessory  action.  Title 
to  the  property  Is  usually  but  an  incident 
la  determining  the  right  to  possession. 
It  may  or  may  not  be  a  eootrolllog  clr> 
cnmstance.  Qnepersonmnyfaavetbetitle, 
end  another  have  the  right  to  the  pos- 
session. Usually,  title  Is  a  strong  circum- 
stance tending  to  show  the  right  o(  pos- 
session. In  the  case  In  bearing,  It  was 
proper,  under  the  Issues,  for  the  appel- 
lants to  show  that  the  horse  was  the 
property  of  Jumes  Elmore,  and  that  the 
possession  under  the  writ  and  Judgment 
was  lawful  and  right.  The  general  Issoe 
admits  any  evidence  relevaut  to  the  right 
of  possession  asserted  by  the  plaintiff,  In- 
cluding evidence  of  a  right  of  possession 
Id  the  defendant,  or  even  In  a  Ntranger. 
Smith  V.  Harris,  76  Ind.  104.  Appellee, 
however,  contends  that  the  Judgment,  on 
Its  lace.  Is  a  nullity,  and  that  it  conferred 
no  rights  upon  appellant  Hawkins  tute- 
sne  an  execatlun,  and  that  the  writ  affords 
no  protection  to  the  other  appellants  la 
making  the  levy.  The  Judgment  ottered 
in  evidence  shows  that  It  was  an  action 
on  account  for  work  and  labor  done,  In 
which  ajndgment  In  thesum  of  93  was  de- 
manded. There  was  a  trial  by  jary,  and 
a  verdict  as  follows:  "We.  the  Jury,  find 
tor  the  plalntltT."  Upon  this  verdict  the 
Justtee  rendered  JudKment  in  favor  of  the 
plaintiff  in  the  sum  of  $3  and  costs  of  suit, 
— costs  taxed  at  914.7.').  The  writ  was  Is- 
sued for  93.  with  interest,  and  for  914.75 
costs.  This  writ  wuslevled  nponthe  prop- 
erty In  controversy.  It  has  olten  been 
decided  that  where  there  Is  a  mere  finding 
for  the  plaintiff,  without  any  assessment 
of  damnges,  no  Judgment  can  properly 
follow.  Railroad  Co.  v.  Washburn,  25  Ind. 
250:  Tront  v.  West.  29  Ind.  51;  Mitchell  v. 
Gelsendorff,  44  Ind.  358;  Nicholson  v.  Ca- 
ress, 76  Ind.  24;  Bunnell  v,  Bunnell,  93  Ind. 
5fl.5.  If  a  Judgmeot  Is  a  nullity,  the  party 
against  whom  it  Is  rendered  may  assail 
It  whenever  and  wherever  It  confronts 
him.  But  Is  the  Judgment  offered  In  this 
case  a  nullity?  In  the  cases  above  cited 
there  was  a  direct  attack  upon  the  Judg- 
ment. Heretbe  attack  is  a  collateral  one. 
We  do  not  consider  the  Judgment  offered 
ht  evidence  as  being  absolutely  void.  The 
Justice  had  Jurisdiction  of  the  snbjeet-mat- 
ter,  and  of  the  person  of  the  Judgment  de- 
fendant. The  Judgment  rendered  by  him 
was  erroneous, but  not  void.  Itwas  sulB- 
clent  to  support  an  execution,  until  set 
aside.  A  constable  or  eherlll.  as  a  general 
proposition.  Is  ndt  bound  to  look  beyond 
the  face  of  the  writ  delivered  to  bim  to  ex- 
ecute. If  It  Is  legal  on  Its  face, he  Is  bound 
to  execute  It,  and  he  can  plead  It  as  a  ]ua> 
tlBcatlon.  though  the  proceedings  before 
the  magistrate  which  led  to  the  Issue  of 
the  writ  are  Illegal.  Bnt  tbe  rule  is  differ- 
ent where  the  suit  is  against  the  person 
who  procures,  or  the  Justice  who  Isaues, 
the  writ  on  such  Told  proceedings.  Sw- 
ing t.  Bobeson,  15  Ind.  26;  Butherford  t. 
Davis,  95  Ind.  215;  Davis  v. Bush, 4  Blackt, 
830.  The  Judgment  here  being  merely  void- 
able, the  constable  bud  the  right  to  levy 
the  same  on  the  property  of  the  Judgment 
defeniltint.  Of  coarse.  If  the  constable  lev- 
ied it  upuD  the  property  ol  appellee. 
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■eltbwtbeJodfcmeBt  nor  tbe  writ  afford- 
•d  blm  anj  protection.  Tbe  rigbt  to  the 
poeaesslon  wae  the  Issue  to  he  determlDed. 
There  wae  some  evidence  which  tended  to 
ataow  that  James  Elmore  was  tbe  owner 
of  the  borw.  This  being  true,  the  ludK- 
meot  and  writ  wpre  proper  evidence  to  go 
to  the  Jury  to  abow  the  right  ot  possession 
under  said  levy. 

Again,  there  Is  no  evidence  In  the  case 
which  tends  to  show  that  tbe  appellant 
John  L.  Hawkins  ever  had  the  actual  or 
constrnetlve  pusseaalon  ol  the  propertj. 
Tbe  onlj-  connection  be  had  with  tbe  caae 
was  to  Issue  an  execution  against  tbe 
propertj  of  James  Eltnont,  He  gave  no 
command  to  levy  It  upon  the  partlcnlar 
propertyln  coutroversy.  Replevin  cannot 
be  malQtalneil  nnless  the  evidence  shows 
the  actual  or  constractlve  poBsession  ot 
tbe  property  In  the  defendant  at  tbe  time 
when  tlie  anit  waa  Instituted.  Oil  Co.  v. 
Breti,  98  Ind.  SSI;  Loatbain  t.  Fltier,  78 
Ind,  449;  Krug  v. Herod, 89  Ind. 78.  Judg- 
ment revwsed,  at  tbe  costs  of  appellee, 
with  Instmcttons  to  auataln  the  motion 
for  a  new  trial  as  to  all  tbe  appellanta. 


<T  Ind.  App.  fiSS) 

HOWB  V.  PROVIDENT  FUND  SOO. 
iAppaUate  Ooort  of  IndUtuL    Sept  22,  1883.) 
AoonnHT  ImvBAHOB— U188UTBXBXT  OP  XKoom. 

1.  In  an  appllcatloD  for  accident  indemnftr'. 
when  the  applicant  states  his  income  truly,  bat 
the  agent,  withoat  his  knowledge  or  consent, 
inoeasea  the  amottnt  so  as  to  luace  the  appli- 
cant in  another  class  of  assared,  an  agreement 
that  the  sodetr  shall  not  be  boond  hj  any 
statement  made  to,  or  knowledge  possessed  by, 
the  agent  not  written  In  the  appUeatlon,  aiM 
that  SDch  person  is  the  appllcanrs  agent  to  en- 
ter  his  answer,  does  not  relieve  the  Insaier  of 
its  estoppel  to  contest  the  policy. 

2.  A  clause  In  an  application  for  matnol  ao- 
ddent  Indemnity,  agreeing  that  the  benefits  to 
which  the  applicant  shall  become  oititled  shall 
be  goTemed  and  paid  in  the  same  ratio  that  bis 
Income  shall  bear  to  the  amoant  of  indemnl^ 
insured,  is  binding  on  the  lusored,  though  the 
agent,  1^  false  statements  as  to  his  Income,  has 
pnt  mm  in  a  higher  class,  paying  larger  pre- 
miums. 

ApiMsl  from  clrcnlt  court.  Bartholomew 
county;  Marshall  Hacker,  Jodge. 

Action  by  James  Howe  ajcalnst  tbe 
Provident  Fund  Society  on  a  policy  ot  in- 
surance. Judgment  for  defendant.  Plaln- 
tlH  appeals.  Reversed. 

John  W.  Donaker,  for  appellant.  Finch 
*  Ftncta,  for  appellee. 

REINHARD,  J.  We  take  the  following 
atatement.  which  we  find  substantially 
accurate,  from  tbe  brief  of  appellee's  coun- 
sel: This  was  an  action  brought  by  tbe 
appellant  against  tbe  appellee  upon  a  pol- 
icy ot  accident  Insurance,  to  recover  for 
eight  weeks'  dhiablllty.  at  tbe  rate  of  926 
per  week.  Tbe  questions  to  be  discussed 
MiM  under  tbe  fifth  and  sixth  paragraphs 
of  answer,  and  the  replies  of  appellant  to 
the  said  paragraphs  of  answer.  The  fifth 
paragraph  of  answer  alleges  that  the  ap> 
ntHlee  la  "  a  corporation  of  the  state  of 
new  York,  organised  tor  tbe  purpose  to 
eoUeet  and  aeeanolata  *  fnnd  to  be  beld 


and  used  for  tbe  mutual  benefit  and  pro- 
tection of  its  members,  (or  their  benefi- 
ciaries,) the  business  of  the  society  being 
divided  Into  life,  sick  benefits,  and  ac^ 
dent  departments:  Its  accident  depart- 
ment being  for  the  purpose  of  rnmlsblng 
to  Its  members  Indemnity  to  amount  ctf 
actual  loss  suffered  by  them  by  reason  ot 
accidental  injuries,  within  tbe  terms  ot 
the  certificate  of  membership,  and  the  ap- 
plication made  therefor.  That  It  Is  purely 
mucual,  and  derives  Its  funds  to  meet 
claims  of  members  solely  by  assesemnita 
made  on  members.  That  applicants  tor 
membership  are  admitted  upon  written 
applications  for  membership.  •  ■  • 
That  said  Jamea  Howe,  plalotIB,  in  said 
application  for  membership,  stated  as  fol- 
lows: *I  hereby  apply  tor  membership, 
to  be  based  on  tbe  following  statements 
of  facts,  wblch  I  warrant  to  be  trne.' 
And  tbat  said  plain  tilt  further  scateii  In 
said  application:  *Uy  weekly  income 
exceeds  tbe  amount  of  weekly  Indemnity 
herein  applied  for.'  Defendant  saya  that 
tbe  statement  of  said  plaintiff  as  to  bia 
weekly  Income  was  false  and  untrue,  and 
a  breach  of  the  warranty  contained  In  the 
application  and  pollcy.in  tfalM.to  wit, that 
whereas.  In  the  application  formembereblp 
tn  defendant  society,  the  plaintlir  applied 
for  membership  In  'Class  A,'  with  weekly 
indemnity  of  t wen ty-Ave dollars  per  week, 
the  weekly  income  of  plaintiff  did  not  ex- 
ceed fifteen  dollars  per  week."  Tbe  sixth 
paragraph  of  answer  alleged  the  anme 
tacts  as  to  tbe  mutuality  of  the  society, 
and. further,  "that It  t«  provided  tn  aald 
application  astoUowa:  *And  1  agree  tbat 
the  beneflte  to  which  I  shall  be  ontltled 
shall  be  governed  and  paid  In  the  aame 
ratio  tbat  my  weekly  Income  bears  to  tbe 
amount  of  weekly  Indemnity  lusored  tor.' 
*  *  *  Defendant  says  tbat  the  weekly 
Indemnity  applied  for  by  plaintiff,  and  In- 
sured to  him  by  said  pnlfey,  was  twenty- 
five  dollars  (f26)  per  week;  and  tbat  tbe 
wpeklyincomeof  plaintiff  atthe  time  of  bis 
Injury  complained  ot  was  fifteen  dollars, 
($1S:)  wherefore  defendant  saya  tbat,  If 
plaintiff  be  entitled  to  recover  anything  by 
reason  of  said  alleged  accidental  Injury, 
plaintiff  la  only  entitled  to  recovw,  under 
the  terras  ol  said  agrsemeat,  tbe  anm  <rt 
fifteen  dollars  (flS)  per  week,  weekly  la* 
domnlty,  tor  the  time  be  may  hare  been 
disabled  byreasoo  of  said  alleged  Injuries.' 
To  tbe  said  fifth  and  sixth  paragraphs  ol 
answer  thi.-appellant  filed  special  replies,  al> 
l^ng  that  be  bad  told  the  agent  ibat  his 
weekly  Income  was  bot  f  16  per  week,  and 
that  tne  agent,  without  bis  knowledge  or 
consent,  bad  inserted  tbe  false  answer  in 
the  application,  and  that  the  application 
was  wholly  written  and  filled  out  by  tbe 
agent  of  the  appellee,  and  that  be  had  no 
knowledge  of  anyfalseanswers  In  said  ap- 
plication. To  these  replies  ademurrer  was 
filed,  and  sustained  by  tbe  court.  The  ap- 
pellant then  withdrew  the  general  denial, 
and  Judgment  was  rendered  on  tbe  plead- 
ings In  favor  of  appellee. 

The  errors  assigned  for  argument  hers 
by  the  appellant  are—First.  The  court 
erred  In  sustaining  defendant's  (appellee's) 
demurrer  to  plalntlff'a  second  paragraph  oC 
rsply  to  dsKodant'a  flitta  paragraph  oC 
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inawnr  to  plalottlTs  (appellant*!)  com- 
ilalDt.  Second.  The  eout-t  erred  In  sna- 
lalnfag  d^ndant'e  demorrer  to  plalntin'a 
leeond  paTasrapli  of  reply  to  defend ant'a 
itxtb  paragraph  of  answer  to  plaintiff's 
!om  plaint. 

The  first  qnestlon  we  are  to  decide,  and 
ifblcb  Is  Involved  in  tberullag  of  thecoart 
ipon  the  demurreni  tu  ttae  replyf  relates 
ro  the  alleged  mlirepreaentatlon  reapect* 
UK  the  appenanf  8  weekly  Ineodie.  The 
itatement  in  the  appllcutlun  cuncemfnfc 
:blB  Is  a  warranty,  and  It  Is  not  contro- 
rertetl  In  appellant's  brief  that  the  aver- 
nent  contained  In  the  fifth  and  sixth  par- 
iKraphs  of  the  answer  upon  this  subject 
KlM  work  a  forfeiture,  anlesa  they  are 
jvercome  by  the  alleftatluns  In  the  reply. 
The  aftb  paragraph  of  the  answer  makes 
:he  application  an  exhibit,  and  in  it  the 
unowiDfC  proTlrion  Is  contained:  "lu- 
iloainK  tee  of  (6.00,  I  hereby  apply  for 
nembersblp,  to  be  based  upon  the  tollow- 
ng  statement  of  facta,  which  I  warrant 
:o  be  trae;  ond  I  agree  to  accept  a  certlfl- 
;at6of  membemhip  sableet  to  all  Us  condi- 
tions and  provlalons,  and  also  agree  that 
lald  society  shall  not  be  bonnd  by  any 
itatement  made  to,  or  knowlediee  pos- 
leased  by,  any  asent  or  broker  not  wrlt- 
:pn  in  this  application,  hereby  apjiolotlng 
lucb  person  my  afrent  to  enter  my  an- 
iwera  to  the  foltowlnjr  statemeritB."  la 
the  appellant  concluded  by  this  atatement 
n  hia  application,  so  that  he  may  not 
ihuw  that  the  person  who  wrote  the 
lame  was  In  fact  the  agent  of  thecom- 
9any,  and  not  Itis  BRent,  and  that  the 
anffuafce  ascribed  to  liim  was  In  fact  not 
lis.  bat  that  of  the  agent?  Thla  qaes- 
Elon.  we  do  not  hesitate  to  say,  must  be 
inswered  In  the  negative.  Wbetb«r  the 
VTiter  of  the  Inatrament  is  the  agent  of 
:he  applicant  or  of  the  company  must  de- 
fend, not  solely  npoD  the  stipulation  of 
:he  parties,  either  in  the  application  or  In 
:ho  policy,  or  In  both,  bat  upon  the  facta 
ind  circumstant-eH  surrounding  the  trans- 
ictlon,  and  dlacloslnj;  the  actual  relations 
:be  parties  sustained  to  each  other  when 
:ha  application  was  made.  Tbe  mere  fact 
;bat  tbe  repreaentatlve  of  an  insorance 
!orapany  writes  in  an  application  the 
rvords,  "This  man  la  my  agent,"  and 
:au8e8  the  applicant  to  sign  the  same 
without  diaclOHlDg  to  him  the  contents 
>l  such  application,  does  not  necessarily 
sonatitnte  blm  the  applleanfa  agent,  If  he 
le  not  Bueli  In  fact.  It  la,  at  most,  but  an 
idmlsslon.  and  adralaalons  are  never  con- 
Elusive.  II  the  facta  eonatitotlng  the 
igency  are  in  dispute,  so  as  to  leave  the 
luestlon  aa  to  whose  agent  he  is  In  doubt, 
:hen  an  admission  may  wrve  to  assist  in 
lolvlug  the  doubt,  and  bind  the  party 
neklnglt.  But,  when  the  facta  are  es- 
labllshed,  the  law  determines  whether  or 
tot  there  is  an  agency,  and  no  admlHslon 
!an  cbanse  it.  If  A.  says  he  stole  B.'s 
lorse,  but  the  facts  show  that  he  did  not 
iteal  it.  the  admission  does  not  make 
lim  a  thief  in  the  eyca  of  the  law.  The 
itlpulation  la  but  an  attempt  to  evade  the 
aw  of  agcney,  and  cannot  be  glran  a  con- 
Tolling  force  when  It  Is  shown  (hat  In  fact 
iiere  was  no  such  agency,  insurance  Co. 
r,  Bartwell,  IQU  Ind.  660;  lusuranea  Co.  v. 


Cmtcbfleld.  108  Ind.  818,  9  N.  B.  Eep.  458; 
Insnranee^co.  v.  Allen,  109  Ind.  278,  10  N. 
B.  Rep.  85*;  Commercial  Union  Asaur.  Co. 
T.  State,  lis  Ind.  381,  IS  N.  E.  Rep.  518; 
GelBs  V.  Insurance  Co.,  128  Ind.  172.  2i  N. 
E.  Sep.  99;  Insurance  Co.  v.  Goldeo,  121 
Ind.  .^24,  28  N.  E.  Rep.  608;  Sogers  v.  In- 
eurance  Co.,  121  Ind.  670,  23  N.  E.  Rep.  498; 
Insurance  Co.  r.  Stark.  120  Ind.  444.  22  N. 
E.  Rep.  418;  Insurance  Co.  v.  Plckel.  119 
Ind.  15S,  21  K.  E.  Rep.  546;  Plckel  r.  Insur- 
ance Co.,  119  Ind.  291,  21  N.  E.  Bep.  8US: 
Insurance  Co.  v.  Lunkenhrimsr,  127  Ind. 
536,  28  N.  E.  Rep.  10S2. 

(,'oansel  for  appellant  contend,  how- 
ever, that  the  rule  is  different  where  the 
stipulation  reatrlcthig  the  scope  of  the 
agBncT  is  contained  in  tbe  application.  In- 
stead of  In  the  policy,  and  cites  some  cases 
in  other  Jurisdictions  than  ourown  strong- 
ly supporting  blx  position.  But,  in  the 
case  last  above  cited,  the  doctrine  under 
consideration  was  applied  where  the 
clause  limiting  tbe  agency  was  rontnlned 
In  the  application  itself,  and  It  was  there 
held  to  be  void.  Id  that  caae  the  lan- 
guage of  tbe  proTlstutt  wna  that  "each  of 
which  statements  and  answers,  wIiethtMr 
written  by  bis  own  band  or  not,  every 
person  whose  name  is  hereto  subscribed 
adapts  as  hi"  or  her  own."  There  Is  no 
substantial  difference  In  the  atipulation 
just  quoted  and  that  contained  In  the  ap- 
plication in  the  rase  In  hoiid.  Here  the 
applicant  agreeathat  tbe  society  fafaull  not 
be  bound  by  any  statement  made  to  Its 
agent  which  Is  not  written  In  tbe  eppllra- 
tlori,  and  that  the  person  writing  aueb 
application  shall,  for  that  purpose,  be  t)ie 
agent  of  the  applicant.  In  the  case  cited, 
the  applicant  adopts  all  statements  and 
answers  In  the  applleatlon,  whether  writ- 
ten by  himself  or  the  person  soliciting  tbe 
insurMnce,  as  hIa  own.  It  seems  to  us 
that  in  each  Instance  precisely  the  same 
result  is  aimed  at.  vis.  that  the  applicant 
shall  be  bound  by  the  written  annvrers, 
and  shall  not  be  permitted  to  assert  that 
they  do  not  contain  the  truth.  In  either 
case  It  la  an  attempt  to  make  the  appli- 
cant responsible  for  the  acts  of  tbe  com- 
pany's agent,  tn  case  the  latter  himself 
should  undertake  to  fill  out  the  blanks  in 
the  application.  In  tbe  ease  cited  It  is 
expressly  held  that  this  cannot  be  dpne. 
Tbe  statements  in  either  cose  are  those  of 
tbe  company,  and  not  of  the  applicant. 
Tbe  latter,  as  Is  admitted  by  tbe  deoiarrer 
to  the  answer,  responded  accurately  and 
truthfully  to  the  (fuestlons  asked  hira,  bnt 
the  answers  were  falsified  by  tlie  person 
whom  tbe  company  bad  iutrasted  to  so- 
licit tlie  application.  The  doctrine  here 
enunclatea  Is  based  upon  the  principle  of 
equitable  estoppel.  The  company  srn'ls 
Its  representative  to  one  deiiring  Insiir- 
once.  The  former  la  required  by  bis  prin- 
cipal to  gain  certain  information  concern- 
ing tbe  risk.  The  person  desirlne  Infiur- 
nnce  gives  the  Information  correctly,  but 
the  trusted  servant  of  the  company. either 
by  fraud  or  mistake,  gives  the  company 
false  Information.  The  agent  had  knowl- 
edge of  the  faets  as  they  existed.  This 
being  so,  the  company  also  bad  sacb 
knowledge,  and  It  Is  estopped  to  deny  It. 
la  tbis  nwpect  an  application  lor  IohuP' 
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ance  la  CMfly  dlstlngalBhed  from  an  ordi- 
nary coDtract  In  wrltlnj?,  and  tbe  rale 
that  SQcb  contract  caDiiot  be  varied  by  a 
conteniporaneous  one  in  parol  does  not 
apply.  The  principle  underlying  thla  dis- 
tinction Ir  tbat  tbe  writing  Is  not  tbe  act 
of  tbepnrty  wboae  name  is  signed  to  It, 
"that  It  was  prncnred  ander  such  clrcum- 
stances  by  tbe  other  side  as  estops  tbat 
side  from  using  It,  or  relying  on  Its  cnn- 
tents,— not  tbat  It  maybe  contradicted 
by  oral  testimony,  but  that  It  may  be 
sfaowo  by  such  testimony  tbat  It  cannot 
be  lawfully  used  against  tbe  party  wbose 
name  is  signed  to  It."  May,  Ins.  $  144, 
and  aothorltles  «^lted.  It  was  not  the 
duty  of  the  applicant  to  see  that  tbe  com- 
pany's trusted  agent  would  make  a  cor- 
rect report  of  bis  statements.  He  bad  a 
right  to  assume  tbat  such  trusted  agent 
would  do  tblB.  He  had  sufficiently  Im- 
parted to  tbe  company  tbe  correct  infor- 
matiuD  as  to  the  risk  by  imparting  It 
to  Its  agent,  and  If  tbe  latter  failed  to 
commonieate  tbe  knowledge  to  tbe  com- 
pany, it  alone  must  suKcr.  Insurance  Co. 
V.  Hartwell,  supra.  See,  altto,  Herm. 
Estop,  g  1198  et  seq.,  and  cases  cited.  This 
court  fully  recognized  the  doctrine  of 
equitable  estopiiel  In  insurance  Co.  v.  Lor- 
eoi,  llnd.  App.)  33  N.  E.  Rep.  444,  and  84 
N.  E.  Rep.  In  that  case  tbe  court 
went  so  far  as  to  bold  the  company  es- 
topped by  tbe  agent's  knowledge  of  an 
Intention  ou  the  paVt  of  tbe  assured  to 
place  future  incumbrances  upon  the  In- 
sured property,— a  view  In  which  tbe 
writer  of  this  opinion  was  not  able  to 
concur,  as.  In  bis  Judgment,  the  doctrine 
of  estoppel  could  not  belnvoked  In  respect 
to  information  of  future  occorreoces.  but 
was  applicable  only  to  knowledge  of  ex- 
isting lacts.  See,  also,  Bowlns  v.  Insur- 
ance Co..  (fnd.  Sop.)  82  N.  B.  Rep.  819. 
The  appellee  contends,  however,  that,  as 
there  Is  no  averment  In  the  reply  that  tbe 
appellant  did  not  know  that  the  clause  In 
question  was  contained  In  the  applica- 
tion when  be  signed  It,  be  taaH  given  nu 
reason  why  he  shoald  not  be  bound  by  it. 
We  do  not  think  such  an  averment  was 
necessary.  The  reply  docs  contain  tbe 
averment  that  the  appellant  gave  the 
company's  agent  correct  and  truthful  an- 
swers to  all  questions  asked;  that  the  ap- 
plication was  wholly  prepared  by  snob 
agent,  and  all  the  statementsand  answers 
were  written  by  the  latter;  and  that  such 
agent  informed  appellant  tbat  the  appli- 
cation had  been  made  out  by  him  as  agent 
of  the  company,  and  as  required  by  the 
latter,  and  that  all  questions  bad  been 
properly  answered.  Under  these  circum- 
stances, we  do  nut  think  It  devolved  upon 
the  appellant  to  show  afiBrmatlvely  that 
he  had  no  knowledge  of  the  clause  In  the 
application  making  him  responsible  for 
the  acts  of  the  agent.  The  courts  Judi- 
cially know  tbat  applications  for  Insur- 
ance are  usually  made  with  agents  in  their 
capacity  as  representatives  of  tbe  com- 
pany, and.  It  there  are  any  restrictions  or 
limitations  on  tbelr  powers  as  such,  It  is 
the  duty  of  tbe  company  to  bring  tbe 
same  to  tbe  knowledge  of  the  applicant. 
See  Commercial  Union  Asaur.  Co.  v.  State, 
■upra.  In  tbe  language  of  the  suprerae 


court  of  the  United  States,  "the  powers  of 
tbe  agent  are,  prima  facte,  coextensive 
with  the  business  Intmsted  to  bis  care, 
and  will  not  be  narrowed  by  limltatlous 
not  communicated  to  the  person  with 
whom  he  deals."  Insurance  Co.  v.  Wil- 
kiuHon.  IS  Wall.  222;  Insurance  Co.  v.  Ha- 
lone,21  Wall.  152;  Eames  t.  Insurance  Co.. 
94  U.  S.  621.  The  courts  of  Massacbasetts 
and  some  other  states,  it  Is  true,  bold  to 
the  opposite  view  on  this  question,  but 
this  court  is  bound  to  follow  the  decisions 
ot  our  own  supreme  court,  and  we  believe 
the  conclusion  here  reached  to  be  fully  in 
harmony  with  tbe  cases  decided  by  that 
tribunal. 

Norcan  we  yield  totbe  appellee's  conten- 
tion that  a  ditlerentrule  shoald  be  applied 
because  tbe  appellant  was  dealing  with  a 
mutual  company,  operating  under  the  as- 
sessment plan.  Nothing  ia  shown  In  tbe 
pleadings  by  which  It  Is  made  to  appear 
that  tbe  by-laws  of  the  company  con- 
tained any  provlsioa  upon  tbe  aubjflctin 
controversy.  But,  even  if  it  bad  been 
averred  tbat  there  was  such  a  provision 
In  the  by-laws,  the  appellant  was  not 
bound  to  take  notice  of  It  when  he  made 
his&pplicatlon, because  he  was  not  amem- 
ber  ot  the  company  at  tbat  time,  becom- 
ing such  only  after  the  policy  had  been 
delivered  to  and  accepted  by  him.  May, 
Ins.  9  552,  and  notes. 

The  conclusion  reached  renders  it  nec- 
essary to  reverse  the  Judgment  fur  tbe 
error  uf  sustaining  the  demurrer  to  the 
second  paragraph  ot  the  reply  to  the  fifth 
paragraph  uf  the  answer.  But  we  are  to 
consider,  also,  tbe  rolingof  the  court  upon 
the  demurrer  to  the  second  paragraph  of 
the  reply  to  the  sixth  paragraph  ot  tbe 
answer.  The  paragraph  of  answer  Jost 
named  contains,  in  substance,  all  the 
averments  of  tbeflttb  paragraph,  with  tbe 
additional  averment  tbat  tbe  application 
signed  by  appellant  contained  the  stipu- 
lation following,  vli. :  "And  I  agree  that 
tbe  benefits  to  which  X  aball  hts  entitled 
shall  t>e  governed  and  paid  In  the  same 
ratio  that  my  weekly  Income  bears  to  tbe 
amount  of  weekly  Indemnity  Insured  for." 
The  reply  contains  substantially  the  same 
averments  as  tbe  second  paragraph  uf  tbe 
reply  to  tbe  fifth  paragraph  of  tbe  answer, 
upon  which  we  have  already  ruled,  to- 
gether with  the  additional  allegation  tbat 
tbe  appellant  was  Ignorant  ol  the  above- 
named  provision  in  the  application.  Tbe 
sixth  paragraph  of  answer  seeks  to  limit 
tbe  appellant's  recovery  to  the  amount  of 
$15  per  week,  Instead  of  926.  as  provided 
111  the  policy.  We  are  uf  the  opinion  tbat 
tbe  reply  was  insufSclent  as  an  avoidance 
of  tbe  matters  set  up  In  the  third  para- 
graph of  the  answer.  The  clause  referred 
to  In  tbe  application  was  contractual  io 
Its  nature,  and  not  a  mere  matter  otlnfor- 
miition  to  thecompsuy,  as  in  the  case  of 
the  uDBWers  to  the  questlous  propounded. 
It  Is  a  part  ot  the  contract  of  Insurance, 
and  limits  tbe  amount  of  recovery  to  the 
actual  loss  of  services.  The  entire  policy 

Froceeds  upon  tbe  theory  of  indemnlt.r. 
n  fact,  the  appellant  admits  that  be  unly 
contracted  for  Indemnity  to  the  amount 
of  916  per  week  when  he  concedes  that  lie 
Informed  the  agent  that  bin  weekly  Income 
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vae  bat  that  ■moonfe.  The  compaDy,  It 
1b  true,  cannot  be  permitted  to  profit  by 
the  agent's  mistake ;  bnt  neither  can  ttae 
appellant  be  allovred  to  profit  by  tale  own 
negligence,  and  obtain  a  greater  amouot 
of  InBurance  than  be  now  Insists  be  cod' 
tracted  tor.  Equity  will  not  euHer  tbe  ap- 
pellant to  thus  profit  by  his  tnadvertence, 
or  even  by  tbe  mistake  of  tbe  company, 
and  place  blm  in  a  better  position  than 
that  In  whleb  be  himself  Intended  to  be 
placed.  Tbe  ADfiwer  does  not  confess  tu 
corer  the  entire  coiuplotnt,  and  Is  good  as 
a  bar  to  a  portion  of  ttae  amount  saed  for. 
The  mere  fact  tL&t  he  paid  a  higher  pre- 
mlnm  than  the  company  was  entitled  to 
collect  will  nut  give  him  tbe  rlgh  t  to  re- 
cover the  full  amount  of  the  face  of  the 
policy.  Possibly,  be  might  be  entitled  tu 
reroverttaeezcsMlTe  premlDmln  another 
action,  but  as  to  this  we  give  no  opinion. 
We  think  there  was  no  error  Id  sustaining 
tbe  demurrer  to  the  reply  auder  consider- 
ation. Judgment  reversed,  with  direc- 
tions to  the  coart  below  to  overrule  the 
demurrer  to  the  second  paragraph  of  tbe 
reply  to  tbe  fifth  paragraph  of  the  answer. 


(7  iDd.  App.  S61) 

FAYLOB  V.  BBICa 
<A[^Ilate  Court  of  Indiana.    8^  22,  1S88.) 

LiNDLORO  AND  TEKAMT— FOBIKITDU  07  LSISB— 

P1.B1.DIKO8— Skt-Oiv  asaiksi  Kski  —  Btbikikg 

Oct  Pleadings. 

1.  Aa  forfeitures  are  not  favored  courts, 
such  coveoauts  in  a  lease  are  construed  the 
most  strictly  against  the  party  seeking  the  foi^ 
future. 

2.  In  an  action  seeing  a  forfeitore  at  a 
lease  ^vidlnar  that  the  same  shonld  at  ones 
terminate,  without  notice,  on  a  failure  to  pay 

the  rent  when  due,  an  allegation  that  "plain- 
tiff, just  before  sunset,  diUy  demanded  pay- 
ment of  *  *  *  the  amount  due  on  the  prem- 
ises," shows  a  sufficient  demand  for  the  rent  to 
terminate  the  lease. 

3.  A  lease  prorided  that  it  should  at  once 
tffl-minate,  without  notice,  on  the  failure  of  the 
lessee  to  pay  the  rent  when  due.  Beld,  tbe 
provisions  of  Rev.  SL  1881.  fi  352,  that  when 
cross  demands  hare  ezistea  between  persons, 
so  that  one  could  be  pleaded  as  a  counter- 
claim or  set-off  to  an  action  npon  the  other, 
neither  can  be  deprived  of  the  benefit  thereof 
by  the  assignment  or  death  of  the  other,  and 
the  two  demands  must  be  deemed  compensat- 
ed, 60  far  as  they  equal  eudi  other,  do  not 
prevent  tha  forfmtnre  of  the  lease  jrarsnant 
to  its  terms,  where  the  lessor  is  indebted  to 
the  lessee  in  an  amount  equal  to  the  rent,  In 
the  absence  of  an  agreement  between  the  par- 
ties to  set  off  soch  amonnts. 

4.  In  an  action  by  the  lossor  m  a  lease 
wMch  provided  that  the  same  should  be  for- 
feited on  a  failure  to  pay  rent  when  due,  de- 
fendant allefted  in  answer  tliat  plaintiff  had 
agreed  with  him  to  set  off  the  rent  acainst  a 
note  dae  him  from  plalntifl.  EM,  that  sus- 
taining a  motion  to  strike  oat  such  answer  was 
error. 

Appeal  from  circuit  court,  Wells  coun- 
ty; J.  S.  l>afley.  Judge. 

Action  tiy  James  F.  Brice  against  John 
h.  Faylor.  Plaintiff  had  Judgment,  and 
defendant  appeals.  Beversed. 

Mock  &  ellmmons,  for  appellant.  Mar- 
tin  A  Vaughn,  for  appdlee. 

T.34N.E.no.21— -53 


BUSS,  J.  The  appellee  briraght  this 
action  against  the  appellaat*  asking  the 
lorietture  of  a  lease,  and  to  recover  pos- 
session  of  the  leaMd  premises. 

The  first  error  assigned  calls  in  qtiestlon 
the  sufficiency  of  the  complaint.  The  lease 
declared  on,  under  the  term^  of  which  the 
appellee,  by  his  complaint,  seeks  a  forfei- 
ture, was  to  run  for  a  term  of  one  year 
from  the  1st  day  of  June,  1890,  with  the 
privilege  nf  an  additional  two  years.  Tbe 
complaint  seeks  to  have  a  forfeiture  de- 
clared for  failure  to  pay  rent  as  provided 
in  the  lease.  Courts  do  not  look  with 
favor  on  covenants  of  forfeiture;  hence, 
bold  that  such  covenants  must  be  con- 
strued most  strictly  against  the  party 
seeking  the  forfeiture.  Tbe  term  for  which 
tbe  lease  declared  on  was  to  run  was  one 
year,  wlUi  the  privilege  to  Idie  lessee  to 
bold  thereunder  for  three  years.  That  he 
had  taken  advantage  of  the  privilege,  and 
was  holding  under  the  three-year  term.  Is 
apparent  from  tbe  allegations  of  tbe  com- 
plalat;  tbe  Installments  of  rent  falling 
dne  on  1st  days  of  October,  November, 
and  December,  1891,  for  the  failure  to  pay 
which  a  forfeiture  ie  asked,  not  having 
occurred  until  after  the  first  year  of  the 
term  had  esuired.  While  forfeitures  are 
never  favored'  In  law,  yet  when,  by  a  rea- 
sonable construction,  it  appears  that  the 
contracting  parties  agreed  that  a  forfel- 
tnn;  should  take  place  npon  the  faltura  of 
one  of  the  parties  to  the  contract  to  com- 
ply with  a  mateilal  part  thereof,  courts 
will  decree  a  forfeiture.  When  the  cove- 
nants of  a  lease  are  that  the  lessee  shall 
pay  a  certain  rental  at  stipulated  Inters 
vals,  and  In  case  of  failure  to  pay  shall 
forfeit  all  righta  to  a  continuance  of  the 
lease.  It  cannot  be  said  that  such  failure 
to  pay  Is  not  a  material  covenant  upon 
which  to  base  a  forfeiture.  It  is  urged 
that  the  following  allegation  In  the  com- 
plaint le  insnfacieut  to  show  a  demand, 
vlK.:  "The  plaintiff.  Just  before  sunset, 
duly  demanded  payment  of  9120,  tbe 
amount  dne  on  the  premises."  In  this 
contention  we  cannot  agree  with  conns^. 
The  demand  is  snfflcfentiy  alleged.  Tfa« 
lease  declared  on  was  for  a  term  of  three 
years,  the  rent  being  payable  monthly, 
and.  In  case  the  rent  was  not  paid  when 
due.  It  was  provided  that  said  lease 
should  terminate  at  once,  without  uotice. 
Inasmuch  as  forfeitures  are  not  favored 
by  law,  a  landlord  cannot  renter,  declar- 
ing a  forfeiture  for  tbe  nonpayment  of 
rent,  except  upon  a  strict  compliance 
with  all  the  tormallttfa  required  by  the 
common  law.  "In  every  catie,  before  a 
landlord  could  enter  for  the  nonpayment 
of  rent,  he  must  have  made  a  formal  de- 
mand of  the  precise  sum  due  for  the  last 
current  quarter;  and.  If  tbe  demand  In- 
eluded  any  portion  of  the  rent  of  a  pre- 
vious quarter.lt  would  have  been  bad." 
Tayl.  L.andl.  ft  Ten.  S  493-  In  Philips 
Doe.  H  Ind.  1S2,  it  was  held  that  a  demand 
tor  the  rent  must  be  made  on  the  p rem- 
ises before  sunset  of  the  day  it  fell  due. 
See,  also,  Jenkins  v.  Jenkinx,  63  Ind.  415, 
and  cases  cited ;  8  Amer.  &  Eng.  Enc. 
Law,  p.  448.  The  lease  under  considera- 
tion contains  a  provision  thatno notice  of 
forfeiture  is  necessary,  for  a  faHnre  to  pay 
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rmt.  in  order  to  terminate  leaiw.  If  no 
notlee  la  forfdtare  Is  neceaeary,  no  de* 
inaod  for  tbe  rent  was  neceesarj.  Under 
tbe  tenna  of  tbe  lease.  It  was  Incambent 
apoD  the  lessee  to  pay  tbe  rent  at  a  epec- 
Ifled  time,  and  a  fallnre  on  bin  part  worked 
a  forfeiture  without  notice.  Fifty  Asso- 
ciates T.  Uowland,  5  Cueh.  214.  We  think 
the  complaint  stated  a  cause  of  aetlon. 

Tbe  eonri;  below  did  not  err  in  aastaln- 
Ingr  tbe  demarrera  to  tbe  second  and  third 
parngrapbB  of  answer.  These  answera 
aeek  to  show  a  payment  of  tbe  rent  due 
nnder  tbe  terms  of  tbe  leaHn,  by  the  entry 
of  a  credit  on  a  note  held  by  the  appellant 
agalnat  the  appellee;  tbe  credit,  so  tar  as 
the  answers  show,  baTloK  been  made 
without  tbe  knowledge  or  consent  of 
the  appellee.  Thecontentton  otthe  appel- 
lant Is  that,  InaBmueb  as  the  appellee  was 
Indebted  to  blm  on  a  note  which  appel- 
lant held  against  appellee,  appellant  could 
not  become  indebted  to  the  appellee  until 
the  rent  eqoaled  the  note.  As  counsel  put 
it,  "appellee's  claim  tor  rent,  as  we  nnder- 
wtand  It,  was  extinguished  by  an  equal 
amount  of  tbe  said  note  appellant  held 
against  him.  The  theory  of  tbe  answer  Is 
not  that  of  set-off,  and  the  note  was  not 
pleaded  as  such,  hnt  upon  the  theory  that 
the  demand  for  rent  was  compensated, 
and  that  the  appellant  was  not  Indebted 
to  appellee,  and  hence  was  not  wrongfully 
holding  the  leased  premises.*  In  support 
of  this  contention,  section  862,  Kev.  St 
1881,  has  been  cited,  and  Is  relied  on,  by 
appellant.  This  section  reads  as  follows: 
"When  cross  demande  hare  existed  be- 
tween persons,  under  sncb  cIreomBtanoes 
that  one  could  be  pleaded  as  a  counter- 
claim or  set-oft  to  an  action  brought  upon 
the  other,  nelttier  can  be  deprived  of  the 
benefit  thereof  by  tbe  asalgnmeDt  or  death 
of  the  other,  and  the  two  demands  must 
be  deemed  compensated,  90  fur  as  tbey 
equal  each  other."  The  provlalona  of  this 
section  are  simply  to  preaerve  the  rights 
of  parties  to  have  one  claim  or  demand 
net  off  against  another,  and  to  prevent 
tbe  assignment  of  one  to  avoid  Its  being 
set  off  by  another.  When  the  appellant 
failed  to  pay  tbe  first  month's  rent,  be 
forfeited  all  rights  to  tbe  possession  of  the 
property  under  the  terms  of  the  lease. 
From  the  time  of  the  forfeiture,  unless  to^ 
feiture  was  waived  by  the  appellee,  be 
wan  wrongfully  In  possession ;  and  In  an 
action  brought  against  bim  to  recover 
such  possession,  and  for  damages  for  the 
unlawful  detention  thereof,  the  claim  aet 
up  in  these  answers  eould  not  be  enforced 
as  a  set-off. 

The  fourth  paragraph  of  answer,  in  ad- 
dition to  the  tacts  alleged  In  tbe  second 
and  third  paragraphs,  eontalna  the  fur- 
ther allegation  that  tbe  appellant  and  ap- 
pellee net  off  the  rent  due  nndw  tbe  lease 
agalnat  so  mncb  of  aald  note.  If  tbe  ap- 
pellant and  tbe  appellee,  by  agreement, 
set  off  the  rent  asralnst  that  amount  of 
the  note,  as  averred  iu  this  paragraph  of 
tbe  answer,  that  was  a  good  defense, 
and  establlsbed  the  fact  that  there  was  no 
forffeltnretorf allure  to  pay  rent,  as  alleged 
In  the  complaint.  The  appellee  filed  a  mo- 
tion  tostrlkeont  this  paragraph  of  the  an- 
nw«r,  whlcb  motion  waa  aaatalaad  by  tbe 


eoart,  and  tbe  appellant  dow  inalata  Oiat 
the  eoort  erred  in  Its  ruling  thereon.  A.e- 
cordtng  to  the  decisions  of  the  anprema 
court.  It  la  not  necessary  to  examine  into 
the  sufficiency  of  tbe  answer  as  a  defense 
to  determine  the  correctness  of  the  coort'H 
ruling  on  this  motion.  The  motion  to 
strike  out.  In  this  case,  by  tbe  ruling  of 
the  court.  Is  made  to  perform  the  office  of 
a  demurrer  for  want  of  sufficient  tacts, 
which.  It  is  settled  by  numerous  authori- 
tleH,  Is  error.  Burk  v.  Taylor.  103  Ind. 
H9B,  .SN.  E.  Rep.  12U:  McC'ammack  v.  Hc- 
Cammack,  86  Ind.  887:  City  of  Elkhart  v. 
SImonton,  71  Ind.  7.  In  Port  v.  Willlame. 
6  Ind.  219.  the  court  says:  "Whether  It 
was  a  snfflciemt  defense  to  bar  the  action 
was  wholly  ImmateriaL  It  was,  at  leaet, 
such  pertinent  matter  af>  the  court  ought 
not  to  strike  oat  on  motion.  It  waa  not 
so  Irrelevant  as  to  warrant  that.  It  was 
not  a  sham  defense.  •  •  •  We  are 
therefore  of  opinion  that  tbe  court  erred 
In  sustaining  the  motion  to  strike  out.  ~ 
The  motion  to  strike  out  admitted  tbe 
truth  of  the  facts  allseed  In  tbe  answer, 
and  unless  the  answer  showed  on  Its  face 
that  the  facts  alleged  constituted  a  sbam 
defense,  or  that  the  same  tacts  were  ad- 
missible under  another  paragraph  of  the 
answer.  It  was  error  to  strike  it  out. 
**  While  it  is  true  that  a  motion  to  strike  on  t 
a  pleading  Is  nottheequlvalcntot  ademar- 
rer  thereto,  yet,  where  the  motion  baa 
been  sustained,  It  must  be  held,  we  think, 
that  such  motion,  like  a  demurrer,  admlta 
the  truth  of  all  the  facts  well  pleaded,  tor 
tbe  purposes  ulthe  motion."  Railway  Co. 
V.  Summers,  113  Ind.  10, 14  N.  E.  Rep.  783; 
Mabln  v.  Webster.  129  Ind.  430,  28N.  E. 
Rep.  863.  Tbe  tacts  alleged  in  this  para- 
graph of  the  anawer  eonld  not  have  been 
proven  nnder  any  other  answer,  neither 
did  tbe  answer  show  tbe  defense  to  be  a 
sham.  The  court  therefore  erred  In  ana- 
talulng  appellee's  motion  to  strike  oat 
the  fourth  paragraph  of  appellant's  an- 
swer, for  which  the  Judgment  of  tbe  court 
below  is  reveraed,  at  the  cost  of  appdlae, 
with  Instrnetfona  to  overrule  the  motion 
to  strike  out,  and  for  further  proeeedingB 
not  Inconsistent  with  tbla  opinion. 

LOTZ,  J.,  absent. 


(7  Ind.  App.  mi 
LOBTSOHBR  v.  STATE). 
(Appellate  Court  of  Indiana.    Sept.  29,  1893.) 

WsiOBlNe  EVIDBNOB  OIT  APPBAI.. 

Where  the  evideDce,  thonf^  oonflictlns, 
fairly  tends  to  aupport  the  finding,  which  has 
been  a^roved  by  the  trial  court,  the  judgrmoit 
thereoa  will  not  be  disturbed  on  appeal. 

Appeal  from  ciroult  court.  Lake  county ; 

J.  H.  GlUett,  Judge. 

Gottfried  Loetscher,  having  been  con- 
victed on  a  criminal  charge,  appeals.  Af< 
firmed. 

Robt.  Gregory,  for  appellant.  W.  C 
McMaban,  tor  tha  State. 

OAVIN.  C.  .T.  The  only  error  assigned 
Is  the  overruling  of  tbe  appellant's  mo- 
tion for  new  trial.  Tbe  only  ground  oi 
new  trial  la  that  tha  evldmce  1m  not  nnlB- 
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dent  to  aaBtalQ  the  flofliiiK  While  the 
evidcQCo  Is  not  strong:,  it  coniee  to  this 
uoart  wttb  the  approral  of  tbe  trial 
eouFt.  and  the  caose  can  only  be  reTeraed 
If  there  be  an  entire  want  ut  evidence,  di- 
rect or  fairly  Inferable.  Keeping  thlu  role 
In  view,  we  cannot  say  there  la  aavh  a  fail- 
ure. There  is  in  this  case  evidence  which 
fairly  tends,  at  least,  to  support  the  find- 
ing, far  within  the  rules  applied  in  Uant  v. 
State,  306  Ind.  79.  5  N.  £.  Bep.  870,  and 
Pierce  t.  State.  109  Ind.  686. 10  N.  E.  Bep. 
303.  Jodgment  affirmed. 


<7  Ind.  AW-  U4} 

KENTUCKY  &  L  BRIDGE  00.  T.  BAST- 
HAN. 

(Appellate  Court  of  Indiana.    Sept.  27,  1893.) 

iKfUBT  m  BKFLora  —  Davwrnva  AraLuxoBs  — 
KNovLines  or  IXbfbots. 

In  an  action  hy  an  employe  for  lojarles 
caused  by  a  defective  car,  a  charge  that  de- 
f^dant  was  liable  if  he  failed  to  provide  suit- 
able cam,  and  "yom  are  further  satisfied  that 
if  the  d^endant  had  exercised'  reasonable  care 
and  akill  in  providing  such  cars,"  then  the  de- 
fendant is  liable,  besides  being  confused  and 
incomplete,  is  defective,  in  that  it  ignores  the 
flBsentlal  fact  of  want  of  knowledge  of  tlie  de- 
feet  by  plalntlfl. 

Appeal  from  clrcolt  conrt.  Floyd  euon- 
ty;  U.B.  Card  well.  Judge. 

Action  by  Willlani  S.  Eastman  against 
the  Kentucky  &  Indiana  Bridge  Company. 
Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed, 

A.  DowliDg,  for  appellant.  O.  L.  ft  H. 
£.  Jewett,  for  appellee. 

GAVIN,  C.J.  The  appellee  was  a  brake- 
man  employed  on  appellant's  road,  run- 
ning over  the  bridge  and  trestle  between 
New  Albany  and  Louisville.  He  recovered 
Judgment  for  damages  resulting  from  an 
Injury  received  by  reason  of  tbe  negligence 
of  appellant  In  falling  to  supply  a  safe  car, 
the  defect  being  the  fnsafflclency  of  a  gate 
placed  un  the  platform  at  tbe  end  of  the 
car,  against  which  appellee  fell.  By  rea- 
son of  Its  cooing,  he  was  thrown  from 
tbe  train.  Two  causes  for  new  trial  are 
asserted  here,— the  insufficiency  of  the  evi- 
dence, and  error  of  law  In  giving  the  sec- 
ond inatruetiuu  asked  by  appellee.  The 
Instruction  complained  of  reads  as  fol- 
lows: *'II  yon  find  from  the  nvldence  that 
tbe  defendant  did  not  provide  suitable 
cars,  appliances,  and  implemmts  lor  tbe 
safe  perfurmance  of  the  plaintiff's  dntles 
OS  brakeman,  and  yon  are  further  satisfied 
that  if  tbedetendant  had  exercised  reason- 
able care  and  skill  in  providing  sncb  cars, 
appliances,  and  Implements,  then  the  de- 
fendant is  liable  for  any  Injury  enstalned 
by  the  plaintiff  in  the  performance  of  his 
duties  in  consequence  of  sncb  failure,  if  the 
plaintiff  was  himself  withont  fault  cod- 
tribotlng  to  such  Injury."  The  mle  is 
thoroughly  established  that  tbe  master 
must  niie  resBonable  care  to  provide  his 
employes  with  a  safe  working  place  and 
appliances.  Matchott  v.  Hallway  Co.,  IBtt 
Ind.  334,  81  N.  £.  Bep.  792;  Rogers  v.  Ley- 
den,  1Z7  lud.  50,26  N.  E.  Kep.  210;  Rail- 
way Co.  T.  Boeseb,  128  Ind.  446,  26  N.  E. 


Rep.  171;  Pennaylrnnia  Co.  t.  Bnrgett, 
(Ind.  App.)S3N.  £.  Bep.  914.  It  has  aiRO 
been  repeatedly  decided  by  our  supreme 
conrt 'that  the  employe  cannot  recover 
from  the  master  for  injuries  suffered  by 
reason  of  defects  In  the  machinery  orappll- 
ances  used  by  him,  where  the  danger  is 
known  to  the  employe,  although  the  em- 
ployer may  have  been  negllgeut,  the  em- 
ploye being  deemed  to  havt?  assumed  tbe 
danger  as  one  of  the  risks  of  bis  service, 
if  he  volnn  tartly  remains  In  the  employer's 
service  after  be  has  acqnlred  a  knowledge 
of  the  danger.  Railway  Co.  v.Stupak.lOS 
Ind.  1,8  N.  B.  Hep.  (UJO;  Hallway  Co.  v. 
Dailey.  IIU  Ind.  75, 10  N.  E.  Rep.  681;  Rail 
way  Co.  r.  Sandford,  117  Ind.  265,  19  N.  E 
Kep.  770;  Railway  Co.  r.  Corps,  124  Ind. 
427.  24  N.  E.  Bep.  1046;  Rogers  v.  Leyden, 
127  Ind.  SO.  26  N.  E.  Rep.  210;  Coal  Co.  v. 
Moodlet.  129  Ind.  827,  27  N.  E.  Rep.  741 ; 
Becker  V.  Baumgartner,  (Ind.  App.)  32  N. 
E.  Hep.  786;  Beach,  Cuntrib.  Neg.  3  S82. 
If.  however,  tbe  employe  be  Induced  to 
continue  in  service  by  the  employer's 
promise,  express  or  Implied,  to  remedy  the 
defect,  then  an  exception  to  this  mle  arises. 
Becker  v.  Baumgartner.  supra;  Railway 
Co.  T.  Watson,  114  Ind.  SO.  14  N.  £.  Bep. 
721,  and  15  N.  E.  Rep.  824;  Coal  Co.  v. 
Hoodlett.l291nd.327.27  N.  E.  Rep.  741. 
In  the  last  case  referred  to.  It  Is  also  held 
that  tbe  risk  Is  not  thus  assumed  by  tbe 
employe  where,  by  the  direction  ol  his 
employer,  he  undertakes  st^me  work  out- 
side of  the  line  of,  or  away  from,  the  place 
of  his  regular  employment.  These  cases 
also  establish  the  proposition  that  It  Is  tn- 
cunibent  npon  tbe  employe.  In  an  actios 
for  da  mages,  to  allege  in  bis  complaint  bis 
went  of  such  knowledge,  and  that,  with- 
ont sncb  allegation,  it  will  be  bad  on  de- 
murrer. Earlier  cases  regarded  tbe  em- 
ploye's knowledge  of  tbe  defect  as  simply 
an  element  of  contrlbntory  negligence,  but 
these  later  cases  fix  It  beyond  our  power 
to  queatlon,  as  an  Independent  factor  of 
tbe  plaintiff's  case,  the  want  of  whlvb 
must  be  alleged  and  proved  separate  and 
dlstluct  from  want  of  contributory  negli- 
gence. We  find  the  law  thuH  laid  down  In 
Wood,  Mast.  &  Serv.  S  414:  "Tbe  servant, 
in  order  to  recover  tor  defects  In  tbe  ap- 
pliances of  tbe  bnslneBB.  Is  called  npon  to 
establish  three  propositions.  (1)  That 
the  appliance  was  defective;  (2)  that  the 
master  had  notice  thereof,  or  knowledge, 
or  ought  to  have  bad;  (8)  that  the  serv- 
ant did  not  know  of  the  defect,  and  had 
not  equal  means  of  knowing  with  the 
master."  Following  these  rules,  the  ap- 
pellee made  the  allegation  In  bis  com- 
plaint. The  charge  in  question  U,  as  it 
comes  to  ua,  confused  and  manifestly  In- 
complete, yet  It  undertakes  to  prescribe 
the  facts  upon  which  appellee  shall  be  en- 
titled to  a  recovery,  and  entirely  Isnores 
the  essential  fact  of  want  of  knowledge  of 
tbe  defect  upon  tbe  part  of  tbe  appellee. 
The  case  of  Railway  Cu.  v.  Corps,  and 
others  cited  above,  hold  that  the  allega- 
tion that  he  was  free  from  contributory 
negligence  does  nut  include  the  averment 
as  to  want  of  knowledge,  nor  dispense 
with  a  direct  allegation  upon  that  point. 
Being  an  essential  element  ot  tbe  com- 
plaint. It  follows,  ot  coarse,  that  It  Is  es- 
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BODtlal  that  It  be  fonnd  by  the  Jury  to  be 
true  before  tliey  can  be  authorised  to  find 
for  the  plaintiff.  Couneel  for  appellee  In- 
sist that  the  charge  Is  irood  so  faf  as  It 

SEoea,  and  therefore  not  liable  to  tbe  ob- 
ectlon  made.   This  view  we  cannot  enp- 

eort.  We  cannot  adjudge  thB  charge  to 
e  good  as  far  as  It  gofb.  It  nndertakefi 
to  fix  tbe  basis  upon  wblcb  appellee  1r  en- 
titled to  found  a  recovery.  In  doing  this, 
the  omission  ut  an  essential  feature  Is 
fatal.  We  have  examined  tbe  Instmctlons 
carefully,  and  find  nothlns  tberein  to  core 
the  error,  nur  to  supply  the  omission. 
Under  tbe  evidence,  there  were  facta  and 
circumstances  shown  from  whlcb  the  Jury 
might  have  inferred  knowledge  upon  ap- 
pellee's part,  notwithstanding  bis  own 
denial  ol  It.  This  being  true,  we  are  una- 
ble to  say  that  tbe  error  is  harmless,  but 
are  constrained  to  hold,  with  appellant, 
that  the  Inetraetfun  was  materially 
wrung,  and  that  for  tbls  reason  a  new 
trial  Rhonld  have  been  granted.  As  to 
the  other  ground  of  tbe  motion,  U  is  nn- 
necessary  to  now  dBtermine.  Judgment 
reversfld,  with  luetrnetlons  to  sustain  tbe 
motion  for  a  new  trial. 


(7  iBd.  App.  un 

ELBT  V.  BQUjBB,  County  Auditor. 
(Appellate  Conrt  of  Indiana.    Sept.  29,  1S93.) 
CoDMTT  Attditobs— Pees— VoLuxTABT  Pathents. 

1.  Rev.  St.  18S1,  5  4293.  regoiring  the 
county  anditor  to  give  notice  of  the  proceed- 
injfs  on  the  report  of  drainage  viewers  oy  pub- 
lication, and  posting  written  notices,  does  not 
authorize  the  auditor  to  charge  for  these  serv- 
ices, and  the  rule  against  "amstmctiTe  fees" 
applies. 

2.  Illegal  fees  collected  by  a  public  officer 
from  a  pnvate  person  may  be  recovered  back 
hy  such  person. 

3.  Money  volnntarily  paid  to  a  public  offi- 
cer not  as  feeR.  bnt  for  services,  which  he  had 
no  right  to  render  unless  gratuitously,  cannot 
be  recovered. 

Appeal  from  circnit  court,  Adama  cona- 
ty;  W.  H.  Carroll,  Judge. 

Action  by  David  Gley  aKaiuBi  Lewis  C. 
Miller  to  recover  back  the  amount  of  cer- 
tain illegal  charges  made  by  and  paid  to 
defendant,  as  auditor  of  Adams  county. 
Judgment  for  defendant.  PlaintllT  ap- 
peals. 

La  FoUette  &  Adair,  lor  appellant. 
France  A  Merryman,  for  appellee 

LOTZ,  J.  The  appellant  was  the  plain- 
tiff in  tbe  court  below.  In  bis  complaint 
he  charged  that  be  was  a  resident  tax- 
payer and  owner  of  real  estate  In  Adams 
county,  Ind.,  and  that  tbe  appellee  was 
the  duly-qualitied  and  acting  auditor  of 
said  county ;  that,  while  appellee  was  act- 
ing as  such  auditor,  certain  public  ditches 
were  established  under  and  by  virtue  of 
the  drainage  lawa  then  In  force,  one  of 
which  was  known  as  the  "William  Miller 
Ditch that  of  tbe  coats  of  such  proceed- 
ing the  appellee  taxed  and  collected  of  ap- 
pellant the  sum  of  $4.75  more  than  be  was 
entitled  tu  receive,  and  also  added  the  sum 
of  f  1.50  thereto,  which  he  also  collected  of 
appellant.  There  are  other  similar  alle- 
gations with  reference  to  aootbw  proceod- 


ing,  known  as  the  *  Frederick  Hafaoet 
Ditch,"  in  whlcb  tbe  amoant  of  tecs 
charged  to  have  been  Illegally  collected  1i 
stated  as  f 2.30,  witb  the  farther  Bom  of 
fL50  added  thereto.  It  Is  also  alleged 
that  all  fees,  coats,  and  moneys  so  collee^ 
ed  were  excessive,  extortionate,  wrongful, 
and  without  aatborlty  of  law;  that  ap- 
pellant madedemand  of  appellee  to  relnnd 
tlie  same,  but  thai  he  refused  so  to  do. 
Ibe  appellee  answered:  (1)  Tbe  general 
denial;  and  (2)  apecially  setting  out  and 
Itemizing  tbe  varlona  charges  for  services. 
Tbe  court  overruled  a  demurrer  tu  tbe  sec- 
ond paragraph,  and  appellant  then  replied 
In  denial.  There  was  a  trial  by  tbe  cuort, 
and,  at  tbe  request  of  tbe  appellant,  the 
court  made  a  apeclal  finding  uf  the  UkU, 
and  stated  the  concloslons  of  law  tliereun. 
Appellant  excepted  to  the  concltiBionB  of 
law.  Tbe  errors  assigned  are(])  tbe  over- 
ruling tbe  demarrerto  the  second  para- 
graph of  tbe  answer;  and  (2)  that  the 
court  erred  In  its  concluuiona  ol  law.  Tbe 
gravamen  of  tbe  action  as  made  by  the 
complaint  Is  the  Illegal  collection  of  cer- 
tain fees  and  moneys.  The  second  pars- 
graph  of  the  anawer  aonght  tu  show  that 
aucb  tees  and  chargea  were  legal.  It  » 
only  an  argumentative  denial.  There  is 
no  available  error  in  overruling  tbe  de- 
murrer to  it.  The  special  findings  Hhow, 
in  brief,  that,  in  the  year  o!  1890,  William 
Miller  and  others  filed  their  petition  for 
the  location  of  a  public  ditch  In  tbe  au- 
ditor's otnce  of  Adame  county,  and  witk 
the  appellant,  who  was  the  audltorof  said 
county.  That  said  petition  was  present- 
ed to  the  hoard  of  commissioners  of  said 
county.  That  said  board  appointed  view- 
ers, and  that  aald  viewers  made  tb^r  re- 
port to  said  board,  and  that  said  board 
approved  tbe  report  of  said  viewers,  aad 
ordered  that  said  ditch  be  conBtmcted. 
:  That  all  anch  proceedings  were  regular 
and  according  to  law;  that  theapp^lant, 
as  the  auditor  of  aaid  county,  taxed  in 
eaid  proceedings  tbe  following  coats  there- 
in, to  wit:  Approving  and  recording 
bond,  $1 ;  recording  petition  and  order  of 
board,  $1.50;  certified  petition  and  order 
of  board,  f  2;  recording  report,  $3.50;  ad- 
vertising, 92.50;  copy  of  record,  $3.  That 
aald  coats  were  by  the  viewers  alterwarda 
duly  apportioned  among  all  the  landown- 
ers according  to  their  respective  interests 
and  aaeeasment  for  benefits  therein.  Thsi 
theamuunt  apportioned  to  plaintiff  as  bis 
share  therein  was  98.12»  of  which  the  ap- 
pellee received  as  his  own  costs  the  sum  of 
94.75.  That  afterwards  tbe  appellee,  as 
such  anditor,  sold  the  allotments  of  work 
on  said  ditch  as  required  by  law.  That 
the  appellant  became  a  purchaser  of  one 
allotment  at  said  sale.  That  appellee,  as 
such  auditor,  contracted  In  writing  with 
the  appellant  to  complete  the  alio troent 
so  bid  off  by  him,  and  in  accordanw  with 
the  plans  and  speeiflcatioas  of  the  same 
That  the  appellee  did  indlvldnaUy,  and 
not  as  such  anditor  and  officer,  make  and 
write  for  said  appellant  the  said  contract 
and  bond,  and  did  exact  of  and  from  him 
the  sum  of  91.60,  and  did  not  exact  and 
take  tbe  same  as  costs  In  said  cause,  bnt 
aimply  exacted  the  same  as  a  ramunera- 
tion  tor  bis  work  and  labor  In  preparing 
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rbesame.  That  tta«  labor  In  preparing 
:Tiesaine  was  reasonably  worth  the  anm 
if  $1.60.  TheflndlngB  with  reference  to  the 
Kahoet  ditch  are  elmllar,  except  as  to  the 
imount  of  costs  taxed  and  money  collect- 
id,  the  Items  being  as  follows:  Approvine 
ind  recording  bond,  $1 ;  recording  petition 
ind  order  or  board,  $1.00;  certlHed  copy 
>t  petition  and  order  of  board,  92;  record- 
ng  report,  96.50;  advertising,  $2.50;  copy 
jf  record  and  speclficatlona,  flU;  posting 
lotlcee,  92.80.  That  the  amount  thereof 
laly  apportioned  to  the  appellant  as  his 
ihare  thereof  was  93-^>  which  amuant 
:he  appellee,  as  sacb  auditor,  received  as 
jte  own  costs  the  anm  (rf  92.60.  Tbecuart 
itated  Tbe  conclnslona  of  law  as  folio wa: 
*  First.  That  thetazation  of  said  eosta  by 
the  defendant  as  sncb  auditor,  as  ret  out 
D  tbe  above  findings,  was  legal  nod  right, 
iDd  that  said  defendant,  as  sncb  auditor, 
was  legally  and  justly  entitled  to  tax  and 
collect  tbesame.  Second.  That  thedefend- 
int  was  legally  entitled  to  charge  tbe  real 
ralne  of  bis  HerTlcea  for  making  and  writ- 
ng  the  said  bonds  and  contracts  men- 
tioned and  set  out  In  tbe  above  findings, 
ind  that  his  charges  therefor  were  Just, 
>qiiltable,  and  right,  and  that  tbe  plain- 
tiff ought  not  recover  in  this  cause. " 

Ey  the  statutes  of  this  state,  the  board 
>f  county  eommissionera  Is  clothed  with 
rarious  and  extraordinary  powers.  It 
lometlmes  exercises  Judicial  functions, 
iDd  anmetimes  administrative  and  exec- 
itlve  functions.  Sometimes  it  serves  the 
3Ublic  Interests  exclnslvely.  and  at  others 
t  acts  for  private  Individuals  only.  It  Is 
lometimes  a  court,  and sometlmesan  exec- 
ative  body.  These  functions  are  often 
:ombined  In  the  same  proceeding,  at  the 
rarious  stages.  The  act  which  went  Into 
iffect  September  19,  1881.  (sections  428&- 
1317.  inclusive.  Rev.  St.  1881,)  gives  the 
Dower  and  prescribes  tbe  procedure  for 
the  location  and  establishment  of  public 
lltches  by  tbe  board  of  commlHsloners. 
it  Is  apparent  from  the  whole  tenor  of  the 
ict  that.  In  constmctlng  aoch  Improve- 
ments,  tbe  board  aerres,  primarily,  the  In- 
llvldual  persons  whose  lands  are  to  be 
benefited.  Tbe  public  Interest  is  only  sub- 
lerved  incidentally.  Tbe  board  Is  made 
the  medium  by  which  quasi  public  Im- 
provements are  promoted  and  secured. 
The  method  of  procedure  la  prescribed  by 
tbe  statute.  In  sncb  proceedings  the 
board,  at  some  stages,  arte  Judicially,  aa 
i  conrt,  and  at  other  stages  in  an  admin- 
istrative or  executive  capacity.  Tbe  clear 
Intent  of  tbe  statntels  that  the  whole  cost 
3f  the  Improvement  shall  be  ultimately 
borne  by  the  lands  benefited,  and  that  no 
part  thereof  shall  be  borne  by  the  county, 
whatever  acta  are  done  by  the  board,  or 
ierrleea  rendered  by  any  officer  thereof, 
btre  done  at  the  Instigation  and  for  tbe 
persona  whose  lands  are  to  be  improved, 
[t  ie  the  settled  policy  of  the  legislature  of 
this  state  to  deny  to  public  officers  con- 
structive feesand  salaries.  Apnbtic  officer 
;annot  snccrasfuliy  assert  a  claim  for  fees, 
nnleas  he  can  produce  a  statnte  conferring 
Buch  right,  either  In  express  terms  or  by 
Fair  implication.  This  has  often  been  de- 
elded  In  this  state.  Hawthorn  r.  Board, 
i  Ind.  App.  280, 80  N.  E.  Bep.  16;  Stiffler  t. 


Board,  1  Ind.  App.  S7  N.  E.  Hep.  641; 
Board  V.  Johnson,  127  lud.  338,  26  N.  E. 
Rep.  821 ;  Board  v,  Barnes.  123  Ind.  403,  24 
N.  E.  Rep.  137;  Board  v.Gresham.lOl  I»d. 
58;  Noble  v.  Hoard,  Id.  127;  Board  v. 
Harraan,  Id.  651;  Wright  v.  Board,  98 
Ind.  88;  Donaldson  v.  Board,  03  Ind.  80; 
Nowles  V.  Board,  86  Ind.  178.  In  tbe 
cases  cited,  tbe  effort  was  to  collect  fees 
from  the  county.  Appellee's  counsel  as- 
sert that  a  different  rule  prevails  when  the 
effort  is  to  compel  a  public  officer  to  re- 
store money  Illegally  collected  from  nn  in- 
dividual person.  In  this  view  we  do  not 
concur.  A  pnbllc  ofl3cer  is  under  no  com- 
pulsion to  remain  in  oflSee.  If  he  Is  not 
satlsfled  with  the  compensation  allowed 
by  law,  be  may  resign.  He  has  no  more 
right  to  tax  and  collect  fees  from  an  Indi- 
vidual person  than  be  ha^  to  tax  and  col- 
lect them  from  tbe  county,  unless  be  can 
produce  a  statute  which  expressly  or  by 
Implication  confers  that  right. 

We  do  not  agree  with  tbe  first  conelor 
sion  of  la  w»  that  the  taxation  of  all  costs 
aa  set  out  in  tbe  finding  was  legal  and 
right,  and  that  the  auditor  was  entitled 
to  collect  tbe  same.  Some  of  such  charges 
are  legal,  and  there  are  others  for  which 
we  find  no  warrant  In  the  statutes.  Ap- 
p^lee'a  couteutloo  Is  that  both  of  the  pro- 
ceedings set  out  in  the  flndlugs  are  "litiga- 
tions," within  the  meaning  of  that  word 
as  used  in  section  6009.  Rev.  St.  1881,  and 
that  the  andltor  is  entitled  to  charge  the 
same  fees  as  county  clerks  in  like  cases. 
Conceding,  without  deciding,  that  such 
contention  is  correct,  still  there  are  cer- 
tain moneys  collected  as  fees,  to  wit,  ad- 
vertising and  posting  notices,  fur  which 
we  find  no  authority  in  ^ther  tbe  statute 
governing  the  andltor  or  the  clerk.  It  la 
true  that  section  4293,  Rer.  St.  1881,  re- 
quires the  auditor  to  give  notice,  both  by 
publication  and  posting  written  notices, 
upon  the  filing  ut  tbe  report  of  the  view- 
ers, but  there  Is  no  provision  for  special 
compensation  for  such  services.  Follow- 
ing tbe  rule  adopted  by  the  supreme  court 
In  Board  Jobnson.  127  Ind.  '/S8.  26  N.  E. 
Rep.  HSl,  we  do  not  deem  It  necessary,  un- 
der the  circumstances  of  this  case,  to  en- 
ter upon  a  discussion  as  to  the  legality  of 
the  other  fees  set  out  In  the  flndlogs. 

As  to  the  second  enncluslon  of  law— 
that  the  defendant  was  legally  entitled  to 
charge  tbe  real  value  of  his  services  tor 
making  end  writing  tbe  bonda  and  con- 
tracts^we  entertain  grave  doubts.  Pub- 
lic policy  requires  that  a  public  officer 
should  make  no  charges  for  performing 
any  services  la  matter  pertaining  to  or 
relating  to  bis  official  duties.  Tbe  stat- 
utes expressly  prohibit  tbe  andltor  from 
practlcinir  law.  Sections  2020,  6901,  Rev. 
St.  1881.  It  may  be  said  that  writing  and 
preparing  the  contract  and  bond  is  not 
practicing  law.  Ah  the  term  Is  generally 
uoderstoud,  the  "practice"  of  the  law  is 
the  doing  or  periorming  services  in  acourt 
of  Justice,  In  any  matter  depending  tberor 
In,  throughout  Its  various  stages,  and  In 
conformity  to  the  adopted  rules  of  pro- 
cedure. But  in  a  larger  sense  It  indttdes 
legal  advice  and  coanael,  and  the  prepa- 
ration of  legal  Instmmenta  and  contraets 
by  which  legal  rights  are  aeenred,  al- 
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thoaffh  BQcb  matter  may  or  may  not  be 
dependluK  In  a  court.  Tbe  mere  act  uf 
a  Bcrlrenerwbo  writes  aomethlnt?  dictated 
by  another  would  not  be  practicing  law, 
Tbe  statute,  bowever.  requires  tbat  tbe 
auditor  shall  cuntract  wltb  tbe  party  tu 
whom  a  share  or  allotment  ts  sold. and  to 
take  from  such  person  a  bond,  to  be  ap- 
proved by  said  auditor,  conditioned  for 
tbe  raltbfnl  performance  of  the  contract. 
Tbe  auditor.  Id  a  certain  capacity.  Is  made 
a  party  to  tbe  contract,  and  lu  tbe  case  In 
hearing  hi»  made  a  charge  for  performing 
aerrlces  for  himself,  aa  well  as  for  tbe  op- 
posite party.  Tbe  preparation  of  tbe  cou- 
tract  and  bond  la  but  a  step  lu  a  legal 
proceedluff  depending  before  tbe  board  of 
county  eommltialoners,  of  wblcb  board  tbe 
audltorls  tbeclerk.  We  are  of  tbe  opinion 
tbat  unless  be  can  show  tbat  such  serv- 
ices are  a  part  uf  bis  official  duties,  and 
that  the  statute  expressly  or  impliedly 
proTidee  a  compensation  therefor,  he  is 
not  entitled  to  make  a  charge  for  such 
services.  There  is  no  pretense  that  the 
statute  provides  any  compensation  for 
such  services.  It  may  be  true  that  tbe 
auditor  Is  under  no  obligation  to  perform 
Hucb  services,  but  public  policy  forbids 
tbat  a  public  officer  should  perform  serv- 
ices in  any  matter  In  connection  with  bis 
official  duties,  and  make  a  charge  there- 
for nnx  provided  by  statute.  These 
cbargeu,  bowever,  stand  upon  a  differ- 
ent basis  from  the  items  designated  as 
"fees."  The  camplalnt  does  not  proceed 
upon  tbe  theory  tbat  aucb  charges  were 
maJe  as  fees.  Jn  tbe  case  of  fees  wblcb 
have  been  Illegally  collected,  the  statute 
provides  that  tbe  person  from  whom  the 
same  may  have  been  received  shall  have 
a  right  tn  recover  tbe  same.  Elliott, 
Supp.  §  1976.  But  If  any  money  was  vol- 
untarily paid,  not  as  fees,  theu  no  recov- 
ery can  he  bad  under  tbe  flndlngs.  There 
la  nothing  In  the  findings  to  show  tbat 
such  payment  wna  not  volnntarlly  made. 
Benson  v.  Christian,  129  Ind.  5B5.  28  N.  E. 
Hep,  26.  For  the  error  In  stating  tbe  first 
conclusion  of  law,  the  ludgment  Is  re- 
versed, at  the  costs  of  appellee,  with  In- 
structions to  grant  anew  trial.  If  asked 
for  by  appellant. 

IT  Jnd.  App.  399) 

SHINSLB  et  al.  v.  8HBARMAN  et  oL 
(Appellate  Court  of  Indiana.  Sept  10,  1893.) 
Composition  with  Cbeditobs — Pretsrbxobs— 

ErFBOT  OF. 

Where  defendants  entered  Into  a  com- 
poBition  agreement  with  their  creditors,  among 
whom  were  plaintiffs,  and  partly  performed  the 
same,  the  tact  tbat  plaintiffs  were  given  a 
preference  over  other  creditors  bj  a  collateral 
agreement  whereby  the  compoirition  was  not 
to  affect  certain  coUatraal  secority  held  by 
thMu  does  not  entitle  defmdants  to  refuse 
complete  performance  of  the  composition  agree- 
ment, and  also,  because  of  the  composition,  re- 
pudiate the  original  debt. 

Appeal  from  superior  court,  Marion 
county;  D.  W.  Howe,  Judge. 

Action  by  Bradford  Shlnkle  and  another 
against  John  D.  Shearman  and  others. 
Defendanta  bad  Judgment,  and  from  an 


tEFOBTER,  Yoz..  34.  (Ind. 

order  denying  a  new  trial  plaiotWa  ap- 
peal. Beveraed. 

Baker  &  Daniels,  for  appellanta.  B.  F. 
Bitter,  for  appellees. 

LOTZ,  J.  Tbe  appellants  aued  the  ap- 
pellees, declaring  nn  several  proralssory 
notes.  One  note  was  for  the  sum  at 
91,399.12.  There  were  eight  other  notea 
for  tbe  sum  of  j|l08.36  each,  and  one  note 
for  the  sum  of  $103.37.  Tbe  appellees  an- 
swered tbe  complaint  Jointly  and  sev- 
erally. The  first  and  seeond  paragrapba 
were  payment,  and  the  third  alleged  that 
after  tbe  execution  of  the  notes  the  appel- 
lees made  an  assignment  under  tbe  laws 
of  tbe  state  of  Indiana  for  the  benefit  of 
their  creditors;  tbat  after  ancb  assign- 
ment they  made  a  proposition  to  their 
creditors  for  a  composition;  tbat  sucb 
proposition  was  accepted  by  appellants 
and  their  other  creditors;  tbat  tbetr  as- 
signee waa  tberenpon  discharged  by  the 
court,  and  such  proceedings  were  dlseon- 
tinufd;  that  they  have  fully  compiled 
wltb  such  composition  agreement  oh  their 
part,  and  have  offered  to  pay  appellanta 
tbe  amount  due  them  by  tbe  terms  of  said 
composition  agreement,  but  that  app^- 
lants  refutue  to  accept  sucb  offer.  The  ap- 
pellants replied,  (1)  tbe  general  denial, 
and  (2)  specially  to  tbe  tbird  paragraph 
admitting  the  nsslgnment  for  tbebenedt 
of  creditors  and  tbe  signing  on  tbetr  part 
of  the  composition  agreement,  but  charge 
that  at  the  time  the  composition  agree- 
ment was  signed  appellees  agreed  in  writ, 
lug,  and  as  a  part  thereof,  that  the  sign- 
ing of  sucb  composition  should  not  Inval- 
idate tbe  pledge  of  certain  merchandise 
held  by  appellants  for  the  security  uf  their 
claims;  tbat  appellees  have  failed  to  com- 
ply with  aucb  composition  agreement* 
nud  that  appellnnts  are  entitled  to  treat 
it  as  rescinded,  and  recover  on  their  notes. 
No  question  Is  raised  as  totheaufQcleney 
of  any  of  the  pleadings,  and  we  have 
deemed  It  unnecessary  to  give  but  the  sub- 
stance thereof.  There  was  a  trial  by  Jury, 
and  at  tbe  conclusion  of  the  hearing  ot 
the  evidence  the  appellants  dismissed  tbe 
first  psragraph  of  tlielr  complaint.  The 
court  then  of  ita  own  motion  Instructed 
tbe  Jnry  as  follows:  "The  evidence  In  the 
cause  established  the  defense  set  up  lu  tbe 
third  paragraph  of  defenitanta'  answer. 
You  will  therefore  find  tor  the  defend- 
ants.* A  verdict  waa  returned  In  accord- 
ance with  such  instruction,  and  final 
Judgment  in  favor  of  appellees  followed. 
The  only  assignment  of  error  Is  tbe  over- 
ruling uf  the  motion  tor  a  new  trial. 

It  appears  from  the  evidence  that  in  the 
year  of  the  appellanta  were  wholv 
sule  grocers,  engaged  in  tbat  business  in 
the  city  of  anclnnatl.  Ohio,  by  the  flrn 
name  of  Shlnkle  Jk  Krela.  At  that  time 
there  waa  In  said  city  a  firm  known  aa 
Shearman  Bros., composed  of  John  U.  and 
Joseph  T.  Shearman,  engaged  In  tbe  busl- 
nesf)  of  manufacturing  and  selling  niinc«v 
meat,  fruit,  butters,  and  prenerves.  Shear- 
man Bros,  became  Indebted  to  Sbinkle  & 
KrelB  in  two  separa  te  amounts,  for  wblch 
said  firm  executed  Its  promissory  notes. 
Tbe  flrat  note  was  for  theaam  of  11,399.12; 
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dated  January  10. 38S4,  and  dae  on  or  be* 
tore  July  10. 1886.  with  interest  at  6  per 
cent,  from  July  10. 1S86.  The  second  note 
was  for  the  Bum  of  f 1,860.27.  dated  Decem- 
ber 80, 188i,  and  dne  on  or  before  Janoary 
10. 18S6,  witb  Intereat  ol  6  per  i>ent.  from 
JtiuQary  10,  IHSS.  Sbeanoan  Broa.  pledged 
to  Sbiiikle  &  KrelH  certain  mince-meat 
stock  In  barrels.  Wbettaer  or  not  aucb 
pledge  woe  given  to  secure  tbe  payment 
of  both  notes  or  only  the  last  named  the 
evidence  1h  conflicting.  The  firm  of  Shear- 
man Bros,  was  dissolved  inthelattar  part 
uf  the  year  ol  1886.  and  theflrm  of  Adams  ft 
8hearmaii  was  formed.  This  last-named 
firm  was  composed  of  tbe  apptilees  Henry 
G.  Adams,  James  C.  Adams,  and  Jofan  D. 
Shearman.  Tbe  firm  did  businefts  In  tbe 
city  of  Indianapolis  as  manufauturers  of 
frnlt  preserves,  butters,  mluce-meats,  etc. 
With  tbe  consent  of  Sblnlile  &  Krels,  John 
D.  Shearman  removed  the  mince-meat 
etock  wbleb  had  been  pledged  to  Indian- 
apolis, and  stored  ft  In  the  cellarol  Adams 
&  Shearman,  and  It  was  placed  among  tbe 
assete  of  that  firm,  subject  to  the  pledge. 
By  an  a rrangemeut  entered  into  between 
Adams  &  Shearman  and  Shlnkle  &  Krels, 
Adams  dc  Shearman  loecame  tbe  tmretlea 
of  8hearmau  Bros,  on  tbe  note  for 
91,SS9.12.  Adams  ft  Shearman  also  paid 
Sbinkle  ft  Krels  9100,  and  ezecated  18 
notes,  each  for  f 103.36,  except  tbe  last  one 
of  the  series.  Which  was  lor  9103.87,  all 
dated  .lanuary  18,  1886,  and  payable  to 
tbe  order  of  Shlnkle  ft  Krels,  one  of  said 
notes  falling  due  on  tbe  IStb  of  each 
month  thereafter  until  all  became  due; 
tbe  said  IS  notea  and  the  910tf  caab  paid 
betaK  eqoal  to  tbe  note  of  91,860.27,  witb 
the  interest  thereon.  It  was  also  agreed 
that  Shiukle  ft  Krels  sbnujd  retain  tbe 
note  of  91,360.27,  and  slioald  credit  tbe 
9100  caab,  and  as  the  sraall  notes  sboold 
become  due  and  were  paid  should  make 
credits  of  anch  payments  on  said  note  of 
91,860.27.  It  was  farther  agreed  that 
Shlnkle  &  Krels  shu  a  Id  retain  themlnce* 
meat  stock  as  an  additional  security. 
Tbe  four  notes  first  to  fall  due  were  paid, 
and  9513.44  was  credited  on  tbe  91,360.27 
note.  On  May  2l,  1986,  tbe  firm  of  Adams 
ft  Shearman  made  an  assignment  of  all 
their  property  tor  the  benefit  of  their  cred- 
itors. Some  ot  the  nnseearaderedltora  of 
said  firm  met  on  the  8d  day  of  .lone  fol- 
lowing, and  adopted  a  resolntlon  that 
they  would  accept  26  per  cent,  of  their 
claims  by  taking  notes  of  Adams  ft  Shear- 
man, one-half  due  in  8  months  and  one- 
balf  due  in  18  months,  with  6  per  cent.  In- 
terest, and  secured  by  cbattef  mortsage 
on  certain  machinery  and  tools.  Jane  24, 
1888,  Shlnkle  ft  Krels  signed  the  composi- 
tion agreement,  and  at  the  same  time, 
and  an  a  part  thereof,  Adams  ft  Shear- 
man signed  an  agreement  as  follows:  "In 
order  not  to  vitiate  tbe  collateral  held  by 
Sbinklu  ft  Krels,  we  heraby  agree  that  the 
slgniuK  of  tbe  compromise  ot  Adams  and 
Shearman  by  Shlnkle  and  Krels  will  lo  no 
way  altect  their  owncrHhIpof  collateral 
(held  by  us  and  belonging  to  them)  of  77 
ball  bbls.  stock  mlnce-meat,  ]7,24H  lbs., 
atScents,  91.&62.82;  and  20  quarter  bbls., 
2,880  lbB.,at  Scents, 9259.20;  totals,  l.Rll. 52 
doUara,--glven  by  Shearman  Bros,  to  se- 


enr^.  the  amonnt  doe  them.  We  also  fur- 
ther agree  to  use  .850  lbs.  ot  tbe  stock 
mlnce-meat  each  working  day  daring  tbe 
month  uf  November,  1886,  and  agree  to 
pay  9  cents  par  ponnd  for  same,  rumlttlag 
them  tbe  amonnt  In  cash  as  fast  as  need. 
Also  agree  to  nse  all  the  balance  of  the 
stock  mince-meat  at  tbe  same  price,  re- 
mitting as  used,  on  or  before  I>eceiut>er 
Ist,  1887,  which  Shlnkle  and  Krels  will  ap- 
ply upon  amount  due  by  Shearman  Bros." 
Adams  ft  Shearman  executed  a  chattel 
mortgage  as  agreed,  and  their  assignee 
was  discharged  by  the  court.  On  the  3d 
dayot  June,  1886,  when  the  composition 
agreement  went  into  effect,  there  was  a 
balance  due  Shlnkle  ft  Kreis  on  tbe  first 
note  of  Shearman  Bros,  of  91,852.14,  and 
on  the  second  note  9962.11,  and  on  both 
notes  of  92.304.26.  A  controversy  arr>se  btt- 
tween  appellants  and  appellees  an  to  tbe 
conBtrnetluu  ot  the  composition  agree- 
ment, and  of  the  agreement  signed  by 
Adams  ft  Shearman.  Appellants  con- 
tended that  the  25  per  cent,  hhoald  be  <;al- 
calated  on  the  balance  due  them  on  both 
notes,  and  that  tbe  mlnce-meat  Ktock  was 
pledged  to  secure  both  of  the  Shearman 
Bros.*  notea,  while  the  appellees  contend- 
ed that  the  Sft  per  cmt  sbonid  be  calcu- 
lated upon  tbe  balance  dne  on  the  first 
note  only,  and  that  the  mlnce-meat  stock 
was  pledged  tosecnrethesecond  noteonly. 
and  that  when  that  note  shonld  bepaldthe 
remainder  of  the  mince-meat  stock,  if  any, 
should  he  the  property  of  appellees,  free 
from  said  pledge.  On  November  23, 1886. 
the  appellees  sent  by  mall  to  appellants 
two  notes  signed  by  Adams  ft  Shearman, 
dated  June  8,  1886,  each  tor  the  enm  of 
9160.02,  one  due  In  S  and  one  In  18  months, 
with  6  per  cent,  interest,  being  25  p<fr  cent, 
oftbeamuuntdueon theflrstuote.  Shlnkle 
ft  Krels  refused  to  accept  theee  notes,  but 
returned  them  to  appellees.  The  appellees 
need  partot  the  mlnce-ment  stock  under  the 
agreement  made  on  Jane  24,1886,  andremlt- 
ted  to  Shlnkle  ft  Krels  tbe  sum  of  9787  on 
account  thereof.  If  appellees*  coutuntlon  is 
correct,  that  the  pledge  was  given  tu  se- 
cure the  last  note  only,  then  this  sum, 
with  the  former  payment,  would  entitle 
them  to  a  credit  thereon  of  91>800.94,  and 
there  would  still  remain  an  unpaid  bal- 
ance thereon  ot  9164.61,  not  counting  the 
Interest  from  June  8,1886.  At  the  time 
this  action  was  commenced,  February  17, 
1888,  both  of  the  notes  which  appellees 
sent  to  appellants  by  mall  were  past  due. 
Appellees  did  not  pay  any  money  Into 
court,  nor  did  they  bring  their  compro- 
mise notes  Into  court  with  their  plea  dings, 
nor  did  they  on  the  trial  keep  good  their 
tender  either  of  notes  or  money,  but  sim- 
ply Introduced  snch  notes  In  evidence. 

We  are  Informed  by  appellants'  brief 
that  tbe  trial  conrt  was  of  the  opinion 
that  the  collateral  agreement  above  set 
out  gave  an  Improper  prelerence  to  the  ap- 
pellants as  against  the  other  creditors 
of  Adams  ft  Shearman,  and  that  the  ap- 
pellees bad  tenderedsufflcicnt  performance 
under  the  composition  agreement.  It  will 
be  conceded  that,  If  the  debtor  performs 
his  part  of  a  composition  agreement,  no 
action  will  lie  for  the  original  debt.  Pon- 
Uoos  r.  Durfllnger.  59  Ind.  27*  Bat  U  he 
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tans  In  sood  faith  to  perform  bts  part,  tfae 
eredltor  has  hia  action  upon  the  orlffliial 
debt.  Kahn  t.  Gumberts,  B  Ind.  430.  The 
theory  of  the  law  In  a  composition  con- 
tract 1b  that  it  Is  an  agreement  between 
the  creditors  themselves,  as  well  as  bfr- 
tween  them  and  the  debtor.  Theiy  agree 
that  each  shall  receive  the  snm  onaecarity 
atip Dialed,  and  notblos  more;  and  It  Is 
on  tble  coDHlderatlon  that  the  detitorBlinll 
b«  wholly  dlBcharKed  from  all  tbe  debts 
owlDS  tbe  crRditors  who  aif^ned  tbe  com- 
position contract.  The  law  requires  the 
utmost  guod  faltb  on  the  part  of  tbe 
debtor  towards  all  of  his  creditors,  and  on ' 
tbe  part  at  tbe  creditors  towards  each 
other.  If  any  creditor  secure  a  secret  pref. 
erence,  an  element  Ih  Introduced  Into  the 
contract  to  which  the  othercredltors  have 
not  assented,  and  it  la  no  longer  their 
affreement.  and  they  may  treat  tbe  com< 

Sosltion  as  nail  and  void  whenevw  such 
Jacovery  ia  made.  So  earafnl  are  tbe 
courts  to  praaerve  the  hixheat  decree  of 
good  tattb  among  the  creditors  that  the 
debtor  himself  may,  on  tbe  gronuds  of 

Eablle  policy,  set  up  tbe  preference  to  de> 
!at  his  own  agreement.  Kahn  t.  Gum- 
berts,  9  Ind.  430;  McFarland  t.  Garber,  10 
Jnd.  16li  Evans  v.  Gallantlne,  67  Ind.  867, 
871.  Wefall  toseebow  tbeaernles  can  hav« 
any  con  triilling  effect  on  thecaaeln  hearing. 
Even  if  It  be  cnuceded  that  the  collateral 
contract  1&  voidable  by  reason  of  a  prefer- 
ence given  by  tbe  appellees,  yet  as  It  was 
voluntariiy  performed  In  part,  and  to  the 
ex  ten  t  of  the  performance  It  ia  blading  upon 
them,  they  are  not  entitled  to  have  the 
moneys  ao  voluntarily  paid  retamed,or 
credited  upon  the  noteslnsult.  The  small 
notes  wblcb  were  given  in  lieu  of  the  sec- 
ond note,  and  wbicb  are  declared  upon, 
have  never  been  paid  in  full.  Tbe  appel- 
lees will  not  be  permitted  to  repudiate 
both  the  composition  contract  and  tbe 
collateral  contract.  The  part  perform- 
ance of  one  will  not  operate  asa  discharge 
of  tbe  otber. 

Tbere  Is  still  another  serious  objection 
to  the  Instruction  of  the  court  In  directing 
a  verdict  for  the  appellees.  It  asduniea 
that  the  composition  agreement  as  a  de- 
fense baa  beeu  established  as  to  the  whole 
complaint  remaining  after  tbe  first  para- 
graph was  dismissed.  Tbe  evidence  en- 
tirely falls  to  support  such  defense.  If  tbe 
tender  of  the  notf»  was  a  good  tender  In 
the  first  Instance,  the  appellees  should 
have  kept  the  tender  good.  Wben  a  ten- 
der Is  pleaded  with  a  profert,  the  artlde 
must  he  in  conrt,  not  only  with  the  plead- 
ing, bnt  upon  the  trial,  ao  that  the  court 
may  render  a  proper  Judgment  protecting 
the  right  of  alt  the  parties  litigant.  When 
a  stipulation  to  be  perlormed  or  a  thing 
to  be  done  rests  apon  one  party  to  a  con- 
tract, and  Is  Independent  of  any  obliga- 
tion resting  upon  tbe  opposite  party,  tbe 
tender  must  not  only  be  strictly  made,  but 
must  be  kept  good, in  order  to  effect  a  dis- 
charge of  the  contract.  Elchholti  v.  Tay- 
lor, 88  Ind.SS;  Smith  v.  Felton,  85  Ind. 
223;  Haseleltv.  Butler  University,  84  Ind. 
23U.  Every  composition,  to  be  complete, 
must  have  in  it  tbe  element  of  accord  and 
satlBfacttun.  An  accord  is  tbe  proper 
term  for  an  agreement  between  a  single 


creditor  and  the  debtor  for  tba  diacharse 

of  tbe  debt,  by  accepting  something  other 
than  agreed  upon,  or  by  payment  of  a  less 
sum.  Accord  and  satisfaction  ts  the 
proper  term  for  each  agreement  consum- 
mated by  actual  payment  and  acceptance 
Id  full.  A  composition  la  an  angagenwDt 
la  which  snveral  of  the  creditors  (nut  nee- 
essarlly  all,  bnt  a  number)  agree  with  the 
debtor,  and  in  effect  with  each  otber.  thst 
tbe  debtor  shall  be  released  on  making  the 
partial  payments  he  proffem.  1  Abb.  Law 
Diet.  p.  ^7.  An  accord  without  aatisfa^ 
tion  is  not  good.  Whart.Cont.9  990.  Asa 
resnlt  of  the  judgment  rendered  below  ws 
have  this  anomalous  condition :  The  ap- 
pellees were  permitted  to  go  oat  of  court 
wltboutever  having  paid  or  performed  tht 
compotiltloa  agreement,  although  sacb 
agreement  was  permitted  to  defeat  a  re- 
covery. Judgment  reversed,  with  Instrae- 
tlons  to  sustain  tbe  motion  lor  a  new 
triaL 


O  lad.  AppbSl) 
EMBRSON  T.  OPP  et  aL* 
(App^te  Court  of  Indiana.    Sept.  29,  1891) 
▲pPBU.  —  WaIVINO  OBfBOtlOHS  TO  FlAADIses  — 

AoTKnr  ov  Hon  —  AunaAnoa  —  Bnains  of 

PbOOP— RATinCATIOS. 

1.  Where  the  answer,  filed  in  term 
Boant  to  a  rule  of  court,  ii  cooaidered  mm  a  part 
of  the  record  tbrooshoat  the  trial,  it  will  be  w 
considered  on  appeal,  though  It  was  not  madt 
a  part  of  the  record  by  an  vriet-Xtook  cntrr. 

2.  Id  an  action  on  a  note,  where  an  altera- 
tion therein  Is  shown,  the  burden  ia  on  ^lin- 
tiff  to  show  that  such  alt^«ti<Hi  was  nude 
with  the  consent  of  defendant. 

3.  Where  the  mak^  of  the  note  retains  the 
consideration  for  whl^  It  was  civen,  tbe  al- 
teration of  the  note  ^a  another  penkm  signinx 
It  as  maker  Is  one  which  the  makw  may  lefu- 
It  TOdtr,  and  sodi  ratification  Is  binding  Id  si 
action  on  the  nota 

Appeal  from  drenlt  court,  Benton  coun- 
ty; E.  P.  Hammond,  Jndge. 

Action  on  a  promissory  note  by  Jobs 
Opp  against  James  Emerson,  Sr.,  and 
others.  Judgment  was  rendered  against 
James  Emerson,  and  in  favor  of  tbe  otber 
defendants,  and  defendant  Emerson,  Sr., 
appeals.  Afllrmed. 

n.  Z.  Wiley  and  Franr  &  Isbam.  for  ap- 
pellant. Walker  &  Gray,  for  appellees. 

DAVIS,  J.  This  was  an  action  Insti- 
tuted in  tbe  court  below  by  tbe  appellee, 
John  Opp,  against  James  Ememon,  Sr., 
appellant,  and  hie  sons,  George  T.  Emer^ 
aon  and  Jnmes  A.  Emerson,  on  a  note 
purporting  to  have  been  executed  by  aU 
three  of  the  Em,eraoiis.  The  complaint 
was  filed  in  vacation,  on  the  24th  day  of 
October,  1K91.  The  November  term  com- 
menced on  the  second  Monday, — the  11th 
day  of  tbe  month.  The  defendants  were, 
on  tbe  first  day  of  the  term,  ruled  to  an- 
swer the  complaint  on  the  4th  day  of  tbe 
term.  The  clerk  recites  that  tbe  acswos, 
which  are  set  out  In  the  transcript,  wen 
filed  on  the  16th  day  of  November,  "bnt  no 
order-book  entry  was  ever  entered  there- 
of." Theappellant'sanswer.BofUed,  wasa 
non  est  factum.  As  judgment  was  rendL-red 
In  favor  of  the  otber  defendants,  who  an 
joined  as  appeUees  herein.  It  Is  not 

■Bsheartsg  dntod,  K  M.  &  Sk 
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luryto  consider  theanewerg  Hied  by  tbem. 
On  the  trial  the  jury  retDrned  a  rerdlct 
Bndlngr  tho  lacts  apeclally.  In  aabstance 
and  effect,  BO  far  as  material  tu  the  quee- 
tions  iDTolved  In  this  appeal,  tbat  said 
Opp,  in  1875,  made  n  loan  of  money  to  ap- 
pellant, for  which  debt  he  executed  bis 
□ote,  bearloff  Interest;  tbat  the  note  in 
suit  was  executed  \)y  him  In  renewal  of 
the  debt,  and  was  afterwards  changed,  at 
the  Instance  of  Opp.  by  prucnrlnff  the  sig- 
natnree  of  the  sons  of  appellant  thereto ; 
that,  after  the  matarity  of  the  note,  ap- 
pellant, with  fall  kDowledge  of  each 
chanRe,  promised  and  uf^reed  to  pay  It. 
Judgment  wsh  rendered  against  appellant 
tor  il.827.66,  the  amount  dae  od  tbe  note. 
Several  qnestlons  arise  on  tbe  errors  as* 
slfcned.  and  the  argument  of  counsel, 
which  we  will  proceed  to  determine. 

1Mb  contended  by  counsel  for  appellee 
that  the  caose  was  tried  without  an  Issue, 
for  the  reason  that  the  answer  of  appel- 
lant Is  not  shown  to  have  been  made  a 
part  of  the  record  by  an  order-book  entiy 
In  Gilbert  t.  Hall,  116  Ind.  54»,  18  N.  £. 
Rep.  'JS.  Judge  Mitchell  says :  "  Where  pro- 
ceedings or  motions  are  required  to  be 
tnlten  or  made  In  a  cause  during  Its  prug- 
resR  In  term  time,  sueh  motion  and  pro- 
ceedinjcB  must  be  presented  to  the  court, 
and  its  attention  called  thereto,  and  not 
merely  filed  In  tbe  clerk's  office.**  There 
are  many  cases  In  which  It  has  been  held 
that  when  a  defendant  pleads  an  afflrma- 
tWe  answer,  and  the  trial  Is  entered  upon 
and  proceeded  with  without  a  reply,  his 
answer  will  be  deemed  to  be  denied ;  but. 
so  far  as  our  inrestlfratlon  has  extended, 
we  have  not  found  any  case  where  the 
doctrine  has  been  applied  on  failure  to  an- 
swer thecom  plaint.  It  this  principle,  bo w- 
erer,  was  applicable,  and  the  ease  should 
be  treated  as  though  an  answer  of  general 
dental  bad  been  filed,  the  appellant  would 
not  have  been  entitled  to  prove  the  nou- 
expcutlon  of  the  note  under  a  general  de- 
nial. Conceding  tbat  the  transcript  of  tbe 
record  before  ns  does  not  show  the  filing 
of  appellant's  answer,  yet,  in  view  of  the 
fact  tbat  throughout  the  proceedings  and 
trial  the  answer  of  non  est  factum  was 
treated  and  considered  by  Che  parties,  and 
also  the  court,  as  a  part  of  the  record,  7ve 
will  so  regard  it  on  this  appeal.  Earnbart 
V.  Robertson,  10  Ind.  9. 

It  Is  agreed  by  connsel  tbat  the  addition 
of  names  to  a  promlssciry  note,  after  the 
same  has  been  signed  and  dtilrered  by  the 
maker  ot  tbe  note,  witboot  bis  knowledge 
or  consent,  will  discharge  hlra  from  liabil- 
ity on  the  note.  Bowers  t.  Briggs,  20 
Ind.  139.  It  is  further  agreed  tbat  the 
special  finding  of  the  Jury,  eliminating  the 
contradictory  statements  therein,  con- 
tains no  finding  of  fact  as  to  whether  the 
appellant  did  or  did  not  eonsent  tu.  or 
authorise,  the  alteration  of  this  note. 
The  question  Is,  upon  whom,  then,  rested 
the  burden  uf  proof?  If  tbe  appellant  was 
required  to  show  that  tbe  additional  sig- 
natures to  the  note  were  made  without 
consent,  Judgment  was  rightfully  entered 
against  him.  If,  upon  tbe  contrary,  after 
a  material  alteration  was  made  In  tbe 
note,  safOcIent  to  render  It  voidable,  the 
burden  of  tbe  proofwas  npon  tbeappelleet 


claiming  under  It,  to  explain  tbla  altera- 
tion, then  the  facts  fottnd  were  not  suffl- 

clrat.  In  law,  to  autboriEe  this  judgment, 
i  unless  the  farts  show  such  ra  tlUcatlon  as 
binds  appellant,)  because  the  alteration, 
in  this  restNBct,  Is  wholly  unexplained. 
Tbe  authorities  on  this  proposition,  as 
-we  understand  them,  sustain  appellant's 
position.  lu  Eckert  Lunla,  S4  Ind.  90, 
Judge  Howk  says:  "When  onre  It  ap- 
peared tbat  the  notes  In  suit  were  altered 
after  their  execution,  the  presumption 
arose,  and  would  continue  until  the  con- 
trary was  shown,  that  tbe  alteration  was 
made  by  the  appellees. "  Bowman  v. 
Mitchell,  79  Ind  84;  Brooks  r.  Allen,  62  Ind. 
401.  It  Is  true,  the  burden  of  proof  as  to 
the  alteration  rested  on  the  appellant. 
Meikel  T.  Institution.  36  Ind.  355;  IiiHur- 
ance  Co.  v.  Brim,  111  Ind.  281, 12  N.E.Rep. 
815.  But  when  appellant  established  the 
fact  that,  after  be  had  signed  and  dellT- 
erecl  the  note  to  appellee,  the  appellee, 
through  his  son,  and  In  the  absence  of  ap- 
pellant, procured  the  other  signatures  tu 
the  note.  It  was  Incumbent  on  the  holder 
of  the  note  to  show  that  such  material  al- 
teration was  made  with  the  knowledge 
and  conHent  o!  appellant. 

The  remaining  question  Is,  do  the  facts 
found  by  the  Jury  establish  a  ratlBcatlon 
of  the  note  by  appellant?  It  la  found  In 
tbe  verdict  that  appellant,  after  the  ma- 
turity of  the  note,  and  before  the  com- 
mencement of  the  suit,  nlth  full  knowl- 
edge of  the  fact  tbat  the  names  of  his  sons 
bad  been  snbscrlbed  as  makers  to  the 
note,  pronilned  to  pay  the  same.  In  this 
case,  appcUanthad  borrowed  themoneyof 
appellee,  for  which  he  executed  tbe  note  In 
suit.  The  note  was  afterwards  changed  In 
tbe  material  respect  Indicated,  but  tbe  ap- 
pellantowes  the  debt.  The  note,lt  Istme, 
cannot  be  enforced  against  bim,  unless  he 
affirms  and  ratifies  the  change  which  was 
made  after  he  signed  It.  Did  his  direct 
and  express  promise,  which  be  madeto  tbe 
bolder  ot  the  note,  constitute  such  ratifi- 
cation? As  applicable  to  tbeoaselnhand, 
we  adopt  the  following:  "With  someex- 
ceptlons,  not  necessary  to  be  adverted  to 
here,  the  general  proposition  Is,  however, 
undoubtedly  correct,  that  he  who  may  an* 
thorise  In  the  beginning  may  ratify  In  the 
end."  Bank  v.  Oay,  63  Mo.  33,  See,  also, 
Negley  T  Lindsay,  67  Pa.  8t.  217;  Catlett 
V.  Truetues,  62  Ind.  365;  Love  t.  Wells,  25 
Ind.  r>03 ;  Heady  v.  Boden,  4  Ind.  App.  475. 
SO  N.  E.  Rep.  1119.  It  Is  well  settled,  as  a 
general  rule,  tbat  void  contracts  cannot 
be  ratiaed,  and  that  tbe  addition  of  an- 
other name  as  maker  to  a  note,  by  the 
payee  or  bolder,  after  Its  delivery  and  ex- 
ecution by  tbe  maker,  renders  it  void,  but 
If  tbe  muker  consents  tu  such  change  tbe 
obligation  continues  binding.  Therefore, 
may  be  not,  under  the  circumstances  of 
this  case,  ratify  and  confirm  such  change? 
It  should  be  borne  In  mind  that  appellant 
received  and  retained  the  consideration 
mentioned  In  tbe  note;  that  his  name  was 
not  forged ;  tbat  he  signed  the  note.  Fur- 
ther, the  promise  to  pay.  In  this  case,  was 
not  made  for  the  purpose  of  cooceattng 
any  crime,  or  suppressing  a  prosecution. 
The  reasoning  ot  Judge  Mitchell  In  Henry 
T.  Heeb.  114  Ind.  276, 16  N.  B.  Hep.  606,  ft 
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MMUB  to  anovelatM  the  correct  prlncU 
plM  applicable  to  saeb  cases.  In  thia 
case.  It  does  not  appear  there  was  any 
parpose  to  commit  a  crime;  and  public 
policy  does  not.  In  our  opinion,  forbid  the 
adoption  or  ratification  of  the  cbanse  by 
appellant;  nor  can  It  be  said  to  be  with- 
out coDBlderation,  in  view  of  the  fact  that 
appellant  has  and  retains  the  borrowed 
money.  It  appears  to  ns  that  tlie  cause 
tias  been  fairly  tried  and  determined  In  the 
eoort  below.  Section  658,  Rev.  St.  1881. 
Judgment  affirmed,  at  coBtii  ot  appellant. 
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SWEBTZBR  et  aL  t.  SNODGRASS. 
<Ap];>eIlate  Go  art  of  Indiana.    Sept.  20,  1893.) 

-AmUMFUT  —  BaHK  --  MONBT  PUD  DbKWITOK— 

FoRGiD  Chkme — JoDamiiT  —  BomouuroT  of 

FlKDlHeB. 

1.  In  an  action  bj  bankers  against  a  de- 
IkoaltOT  for  mon^  paid  defendant  at  her  re- 
aaeat,  defendant  filed  a  cross  complaint  for 
moDer  loaned  ^alntifEa.  The  princip&l  dispute 
related  to  five  items,  one  of  which  was  money 
paid  bj  plaintiSt  on  a  forged  check  supposed 
to  hare  been  drawn  on  them  by  defendant  and 
her  acvit;  but  there  were  other  items,  all  of 
which  were  put  In  dispute  ter  the  issues  jtnned. 
Beld,  that  a  judgment  for  defendant,  based  on 
flndlugs  in  her  faTor  as  to  such  checlc,  was 
not  supported  by  findings  wlilch  failed  to  show 
that,  at  the  time  the  action  was  commenced, 
die  had  any  money  on  deposit  with  plaintiffs. 

2.  riodlnga  in  such  case  that  certain  sums 
wsn  "dumed  as  interest  on  an  OTerdrmft," 
aad  interest  <m  the  B.  draft."  and  **as  « 
balance  arerred  to  be  do^'  on  a  certain  remit- 
tance, are  Insufficient  to  support  a  conclusion 
tliat  plaintiffs  are  entitled  to  recover  therefor. 

8.  It  appeared  that  defendant  shipped  a 
ear  of  grain  to  a  person  In  a  foreign  state,  and 
negotiated  at  plaintiffs*  bank  a  draft  on  the 
purchasers  of  the  grain,  with  the  bill  of  lading 
attached.  T^a  bank  srat  the  draft  for  collec- 
tion, and  it  was  paid  to  the  collecting  agent. 
While  In  the  agent's  hands,  it  was  garnished 
in  such  state  in  an  action  against  defendant; 
but  it  did  not  appear  that  she  or  plaintiffs 
wtn  aerred  with  any  process  In,  or  were  in 
sn7  way  boond  by,  the  gamishment  proceed- 
ing, or  that  any  judgment  was  rendered  there- 
in. Only  part  of  the  amount  collected  on  the 
draft  was  remitted  to  plaintiffs.  Edd,  that 
the  facts  were  insuffident  to  support  a  con- 
clusion that  defendant  was  liable  for  the  dif- 
ference between  the  amount  collected  on  the 
draft  and  the  amount  remitted. 

Appeal  from  circuit  court.  Grant  coanty; 
B.  T.  St.  John,  Judge. 

Action  by  Georxe  B.  Sweetzer  and  others 
against  Florence  B.  Snodsraes  tor  money 
paid  defdndant  at  her  request,  Id  wMch 
sbe  filed  a  cross  complaint  fur  money 
loaned  to  the  Marlon  Bank,  operated  by 
plaintiffs  as  partners.  There  was  n  Judfc- 
ment  entered  on  tacts  found  in  favor  of 
defendant,  to  wblch  each  party  excepted. 
Plaintiffs  appeaL  Beversedt  and  new 
trial  ordered. 

Carroll  &  Dean,  for  appellanta.  Harvey 
*  Do  Wolf,  for  appellee. 

OAVIN.C.  J.  The  appellants  aoed  ap- 
pellee, Snodgrass,  for  money  paid  to  her 
at  her  epei-lal  instance  and  request.  To 
the  complaint,  she  filed  a  seneral  denial. 
In  addition  to  this  answer,  she  also  tiled 
a  cross  complaint,  seeking  to  recover  $02,- 


097.20,  money  lent  by  ber  to  Ifee  tfarton 
Bank,  operated  by  appellants  as  partners. 
To  tbia  cross  complaint,  appellants  filed 
answers  of  general  denial,  payment,  set- 
tlement, and  aet-oir.  To  the  affirmative 
answers,  replies  of  general  denial  were 
filed.  Upon  the  trial  the  court  found  the 
facts  specially,  with  his  concIneionB  of 
law  thereon,  and  rendered  Jndgment  lo 
favor  of  the  appellee,  Bnodgrass,  for 
967.83.  Each  party  eicepted  to  the  con- 
clnslons  of  law,  and  each  urges  Its  excep- 
tion here;  the  one  by  assignment  In  error, 
and  the  other  by  cross  assignment.  The 
only  objectlonsnrgned  by  appellants  are  to 
the  correctness  of  the  coort's  conelaslon, 
by  which  It  held  that  appelleewas  entitled 
to  recover  from  appellants  the  amoont  of 
a  certain  $210  check.  The  facta  found,  ao 
far  as  they  bear  upon  the  question  consid- 
ered underthlsaaeignment.are  as  follows: 
(1)  That  there  are  but  five  disputed 
items  in  the  cause  which  require  any  eon- 
alderatlun,  and  [these]  are  as  follows: 
Item  8,  1889,  the  check  dgned  by  de- 
fendant, and  which  Is  averred  to 

have  been  a  forgery   9210  00 

Item  May  9,  1800   21  74 

Feb'y  16,  1891   2  1» 

MM  MM  %*t  KA 
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<2)  That  appdlants  were  partnere  doing 
a  banking  business  aa  the  Marion  Bank,  at 

Marlon,  Ind.,  during  the  times  hereinafter 
mentioned.  (S,  4)  Florence  B.  Snodgrass, 
defendant,  was  daring  this  time  engaged 
in  the  purchase  and  shipping  of  grain  un- 
der the  name  of  Florence  B.  Snodgrass  A 
Co.,  and  transacted  bnainess  with  apprt- 
lants  as  berbankers.maktng  depo8lts.and 
checking  out  the  same,  in  the  conrse  of 
buflloeas.  (5)  That  her  husband  was  ber 
general  agent  In  control  of  ber  bnainess. 
(6)  That  one  Htillwell  was  her  agent  at 
Sway  see  In  said  business.  (7-8)  That,  la 
accordance  with  a  custom,  she  rnmlshed 
StiUwell  with  blank  checks  signed  by  her- 
self, to  fill  Dp  and  use  In  payment  of  grain 

garefaased,  ne  first  signing  them  himself, 
[e,eipeeting  to  be  absent,  signed  some  of 
the  blank  checks,  and  left  the  in  with  bla 
clerk  (o  nse,  if  necessary,  in  the  hualneea. 
During  that  day  (whether  during  bis  atv 
sence  does  not  appear)  a  blank  check  thus 
aignud  was  stolen  by  some  penon  nn- 
known,  filled  up  for  9210,  payable  to  W ti- 
ll am  I^g.  It  was  presented  by  bodm 
one,  a  stranger  to  the  bankm,  who  rap- 
resented  himself  to  be  the  payee,  and. 
after  Indorsing  thereon  the  name  of  Wil- 
liam  Jjegg,  recdved  payment  tberetrffrora 
appellants,  who  charged  It  to  appellee's 
acconnt.  (18)  Appellee  ceased  to  transact 
bosloess  with  appellants  Febniar7l6,1890. 
(14)  On  October  11. 1889.  and  Fsbraary  7, 
March  26,  and  Hay  10, 1880,  statements  of 
all  accounts  between  the  parties,  and  bal- 
ances, were  made  out  and  presented  to 
the  defendant,  (appellee.)  and  interat  on 
overdrafts  was  charged  to  bw,  and  not 
objected  to  by  ber.  Bacb  of  said  state- 
ments Included  all  matters  of  account  be- 
tween said  parties  prior  to  said  datew. 
No  objection  was  then  made  by  appellee 
to  the  acconnt  containing  the  9210  check, 
although  the  bank  did  know  of  objection 
thereto  before  the  final  balance  wm  made 
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!>7  appellants.  Upon  these  facts,  the  eonrt 
:ooeladed  "that  the  plalntltfa  are  liable  to 
the  defendant  for  the  amount  of  the  9310 
:heck  paid  on  the  iodursenient  ot  Legg. " 
For  ttala  $210,  less  9142.19.  the  amount  of 
the  otberfoar  Items  stated  bj  the  eonrt  to 
bo  In  dispute.  Judgment  was  rendered  In 
Favor  or  appellee. 

In  order  to  Justify  a  recovery  by  appellee 
upon  her  cross  complaint,  all  the  facts 
pHsential  to  a  recovery  must  he  found,  and 
stated  Id  thespeelal  finding.  Kebrv.  Hall, 
117  Ind.  m,  ao  N.  R.  Rra.  279;  Town  ul 
Freednni  v.  Nurrls.  128  Ind.  877.  27  N.  E. 
Rep.  86!).  A  careful  examination  ot  the 
tlndlngs  dlsclosfls  that  they  fall  to  show 
that  appellee  had  on  deposit  with  appel- 
lants, when  the  suit  was  brought,  any 
moaey  whatever.  The  findings  do  not 
show  aay  specific  auiount  ot  money  de- 
posited at  any  time.  They  simply  show 
that  appellee  did  bosiness  with  appel- 
lants.as  her  bankers,  and  made  depoRlta, 
and  checked  them  out.  They  show  that 
accuunrs  were  rendered  at  various  tlniee. 
and  balances  shown,  bnt  what  the  bal- 
ances were,  or  In  whoee  faror,  does  nut 
appear.  For  auicht  that  appears  In  the 
flmlinfre,  the  charge  of  this  $210  check  to 
appellee's  accooct  may  have  overdrawn 
the  account  Just  that  much,  or  It  may 
have  been  overdrawn  without  this  charge. 
There  Is.  It  Is  true,  a  flnulug  that  only  five 
Items  were  In  dispute,  but  the  Issnes 
joined  put  all  Items  In  dispute,  and  this 
finding  cannot  take  the  place  of  a  find- 
ing as  to  the  amoDDt  nt  depuslta.  Under 
these  circnmstances,  there  is  no  lonada- 
tiuu  on  which  an  affirmative  lodgment  In 
favor  of  the  appellee  can  be  sustained. 

We  now  come  to  the  consideration  of 
the  cross  assignment,  which  guestlons  the 
correctness  of  the  court's  ruling  iu  con- 
cluding tbat*'tfae  defendant  is  liable  to 
the  plaintlttB  for  the  amount  of*  the  other 
four  Items  aald  to  be  In  dlspnte,  vis. 
$142.19.  In  addition  to  the  faetii  already 
given,  the  finding  contains  the  following 
facts  npon  which  this  conclusion  was 
bsped:  (10)  "That  the  Item  ot  f2.19  Is 
charged  as  interest  on  overdraft  by  de- 
fendant ;  that  the  item  of  f  6.76  la  charged 
as  Interest  ou  the  draft  known  as  the 
'Bolivar  Draft,"  aod  mentioned  here- 
after; that  the  Item  of  921.74  Is  charged  as 
A  balance  averred  to  t>e  due  on  what  ts 
called  the'Haselton  Remittance,' and  for 
Interest  and  exchange."  (ISi)  "The  de- 
fendant fiargalned  a  car  load  of  corn  to  a 
party  In  Bolivar,  Ohio,  and  shipped  the 
corn  to  that  place,  to  the  order  uf  Snod- 
grnsa  ft  Co.,  taking  a  bill  ol  lading  from 
the  railroad  company  for  the  same.  On 
the  16th  of  February.  1891.  the  defendant 
negotiated  at  plalntllTs*  haub  a  draft  for 
9178.46  drawn  on  the  purchaser  of  said 
corn,  to  which  draft  said  bill  of  lading 
was  attached,  and  the  plalutlfts  gave  the 
defendant  credit  for  the  amount  of  said 
draft.  The  draft  was  sent  tu  BoUvar, 
Ohio,  by  the  plaintiffs  for  colleetlon.  and 
was  there  paid  by  the  drawee  to  the  ex- 
press company.  While  the  money  was  in 
the  hands  of  the  express  company,  certain 
parties  In  Ohio  commenced  an  action 
agalust  Snodgrasa  &  Co.,  and  garulehed 
the  express  company.  The  plautUts  re- 


ceived on  account  ot  said  draft  $66.96,  and 
chanted  the  balance,  9111-60  to  the  defend- 
ant." These  findings  are  manifeHtly  in- 
complete, and  luButflclent  to  eustalu  the 
coiidastoD.  To  aay  that  a  aom  is 
**charged  as  loterest  on  overdraft,"  or 
"on  the  draft  known  as  the  'Bolivar 
Draft,"*  or  "as  a  balauce  averred  to  be 
due."  Is  certainly  not  such  a  finding  ot  the 
facts  as  will  enable  this  nr  any  otbercourt 
to  say  that  the  sums  were  properly 
chanced,  and  are  recoverable  la  this  ac- 
tion. The  twelfth  finding  shows  a  draft 
for  a  load  of  corn  sold  by  the  drawer,  for- 
warded lor  collection,  and  paid  to  the  col- 
lecting agent.  W ben  paid,  the  mouey  he- 
longed  to  the  owner  of  the  draft,  not  to 
the  vendor  ot  the  corn.  It  does  not  ap- 
pear that  either  Snodgrass  or  the  appel- 
lants were  ever  served  with  any  process  in 
the  garnishee  proceeding,  or  were  in- any 
manner  bonnd  thereby.  It  does  not  even 
appear  that  any  Judgment  wna  ever  ren- 
dered in  that  proceeding.  Before  the 
bank  could  charge  the  appellee  with  the 
loss  on  that  draft,  the  fants  mast  besbown 
which  Justify  it.  The  facts  that  the  ex- 
press company  was  garnished,  and  that 
the  bank  only  received  966.96,  are  not,  of 
themselves,  unaided  by  further  facts,  snflt- 
cienc  for  this  purpose.  We  do  not  feel.  In 
this  cnite.  Justified  In  ordering  Judgment 
upon  the  facts,  as  found,  but  deem  It  a 
esse  which  requires  us  to  direct  a  new 
trial.  The  Judgment  Is  therefore  reversed, 
with  instrnctlons  to  the  trial  court  to 
award  a  new  trial;  each  party  to  pay 
one-haH  of  the  costs  irf  this  appeal ;  all 
other  eoath  to  abide  the  final  event  ul  tha 

SDlt. 


a  ind.  App.  «U) 
SMITH  T.  WALKEE. 
(App^ate  Court  of  Indiaoa.    Sept  26,  1893.) 

Action  oy  Notb~-Plb^ding— Hibtaks  in  Patbi's 
Nahb  —  Nbcbsbabt  Partisb  —  Bill  or  EiciP- 

TIONS — RSBBRBNOB  TO  EviSBNOB. 

1.  A  complaint,  in  an  action  on  a  note,  al- 
leging that,  at  the  time  of  the  execation  th«e- 
of  to  plaintiff,  defeudant.  throngh  inadrerttfice 
and  ttie  mntnal  mistake  of  partlea,  wrote 
th«^  as  payee,  the  name  of  defendant's  fa- 
ther, instead  of  plalntiff*a  name,  states  aaffl- 
cieotly,  as  a^nst  a  general  demarrer,  that 
the  mistake  was  a  mistake  of  fact 

2.  It  appearing  by  the  comi^nt,  in  an 
action  on  a  note,  that  the  note  was  ezecnted 
to  plaintiff  for  property  sold  by  him  to  defmd- 
ant,  and  that  the  name  of  another  pwson  was 
by  mistake  written  in  the  note  as  payee,  such 
p«8on  ii  not  a  neceBsary  par^  def^raant 

3.  A  bill  of  excwtiona,  purporting  to  con- 
tain all  the  evidence,  recited  that  iriaintitC  gave 
4ii  evidence  "the  note  marked  rEhchibit  A,^  as 
follows."  Then  followed  a  blank  space.  At- 
tached to  the  complaint  was  a  copy  ot  the  note 
sued  on.  marked  "EsUblt  A."  Hdd,  that  the 
note  offered  in  evidence  was  not  identified  as 
the  note  sued  on,  so  that  the  blank  conld  be 
filled  by  reference  to  the  copy  attached  to  the 
complaint  and  therefore  the  record  did  not 
contain  all  the  evidence,  bo  as  to  allow  a  re- 
view of  it 

Appeal  from  circuit  court,  Ylgo  county; 
D.  N.  Taylor,  JuJge. 

Action  by  Adrlel  Walker  against  Beber 
S.  Smith  on  a  note.  Judgment  for  plaln- 
tlfl.   Defendant  appeals.  Afilrined. 
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Baraiid  C.  Sttnsoo,  Robert  B.  Stlnson, 
AlTln  tf.  Blfffftne.  and  H.  Allen  Condit, 
for  appellant.  I.  N.  Pierce,  Hugh  D.  Roq- 
uet* and  Fails  &  Hamllt,  (or  appellee. 

DAVIS,  J.  Appellee  brought  suit  In  the 
coart  belo  vr  agalust  appnllant  on  a 
promiasory  note  payable  to  tbe  order  ol 
one  C.  C.  Smith,  allegioK  that,  at  tbe  time 
of  the  execution  of  tbe  note  to  said  ap- 
pellee, the  appellant,  through  Inadvertence 
and  tbe  mutual  mistake  of  the  parties, 
wrote  tbe  nnme  of  said  C.  C.  Smith,  his 
father,  as  payuH  thereof.  Instead  of  appel- 
lee. The  complaint  Is  in  doe  form,  and 
properly  alleges  the  execution  of  tbe  note 
to  appellee,  witb  tbe  exception  of  the  mo- 
tnai  mistake  of  the  parties  In  tbe  name  ol 
the  payee  Inserted  therein.  Tbe  note  dis- 
closes on  Its  face  that  It  was  execated  as 
tbe  evidence  of  the  unpaid  purchase  price 
for  a  mare,  "and  that  tbe  title  or  owner- 
ship does  not  pass  from  the  said  Adrlel 
Walker  until  this  note,  with  Interest,  is 
paid  in  fnll."  A  memorandum  across  one 
end  of  the  copy  ol  the  note  tiled  wltb  the 
complaint  shuws  that  Churles  C.  Smith 
was  a  dealer  in  agrlcnitnral  Implements, 
stoves,  and  tinware  at  Terra  Haute,  Ind., 
and  he  was  not  made  a  party  defendant 
to  tbe  action.  Appellant  demurred  to  tbe 
complaint  on  tbe  ground  that  It  did  not 
state  facts  sufficient  to  eoastltute  a  good 
cause  of  action,  and  also  for  defect  of  par- 
ties defendant,  in  tbe  omission  of  said 
Cbarles  C.  Smith,  named  aa  payee  of  tbe 
note.  The  demurrer  was  overrnled,  and 
appellant  answered  Id  four  paragraphs, 
— a  denial,  no  consideration  for  the  note, 
fallnre  of  consideration,  and  fraudnlent 
representations.  An  alleged  breach  or 
warranty  was  also  pleaded  in  cross  com- 
plaint. The  case  was  tried  by  a  Jury,  and 
resulted  In  verdict  and  Judgment  against 
appellant.  Tbe  errors  assigned  are:.  (1) 
That  the  complaint  does  not  state  focta 
sufflcieut  to  constitute  a  cause  of  action; 
(2)  that  the  court  erred  in  overruling  tbu 
demorrerto  the  complaint:  (3)  that  tbe 
eonrt  erred  in  overrallng  appelmnt's  mo- 
tion for  a  new  trial. 

In  support  of  the  first  two  errors.  It  Is 
ursed  that  the  alleged  mistake  does  not 
appear  to  be  a  mistake  of  fact.  The  aver- 
ments on  this  subject  are  not,  perhaps,  as 
clear  and  specific  as  the  rales  of  good 
pleading  require,  yet  we  think  they  are 
sufficient  to  withstand  tbe  demurrer. 
Kelster  v.  Myers,  115 Ind.  812,17 N.E.  Rep. 
161. 

It  Is  next  Insisted  that  the  complaint 
shows  a  defect  of  partira  defendant.  This 
action  was  not  brout;bt  by  an  nsnlgnee. 
Section  276,  Kev.  St.  1881.  The  facts  al- 
leged show  that  Charles  C.  Smith  never, 
at  any  time,  had  any  Interest  In  the  note. 
The  note  was  executed  to  Ailriel  Walker 
for  a  mare  sold  by  him  to  appellee.  Tbe 
appellant,  through  Inadvertence,  and  on 
account  of  the  mutual  oversight  and  mis- 
take of  the  parties,  wrote  the  note  pay- 
able to  his  father,  but  delivered  the  same 
to  appellee.  This  Is  the  fair  latent  and 
effect  of  the  Bverments.  Under  such  cir- 
camstances,  it  was  not  necessary  to  make 
said  Smith  a  party  defendant  tu  the  ac- 
tion .  Conceding  tl»  (acts  to  be  true,  as 
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alleged,  there  could  be  do  defect  of  par- 
ties. If  the  note  bad  been  executed  to 

Cbarlee  O.  Smith,  or  if  It  otherwise  ap- 
peared that  he  at  any  time  had  any  inter- 
est In  the  nt>te,  be  would  unooubtedly 
have  been  a  necessary  party.  It  was  In- 
cumbent on  appellee  to  prove  on  the  trial 
tbe  facts  alleged  In  the  complaint.  If  he 
had  failed  to  establl^b  tbe  alleged  mistake 
as  charged,  (or,  perhaps,  if  it  had  ap- 
peared that  Smith  ever,  at  any  time,  bad 
any  Interest  In  the  note,)  there  would 
have  been  a  fatal  variance  between  tbe 
pleading  and  proof.  All,  however,  that 
It  is  necessary  for  us  to  decide,  aud  all  we 
do  decide,  on  this  proposition,  is  that,  on 
the  facts  alleged,  ttiemi  was  no  defect  of 
parties  apparent  on  tbe  face  ol  tbe  com- 
plaint. 

We  will  next  proceed  to  determine 
whether  any  question  te  presented  by  the 
record  on  the  third  error  assigned.  On 
the  15tb  day  of  Angust,  1891,  appellant's 
motion  tor  a  new  trial  was  overruled,  and 
he  was  granted  60  days  In  which  tu  Ble 
bill  of  exceptions.  Afterwards,  on  the 
:i6th  day  of  May,  1892,  bill  of  exceptions 
No.  1,  containing  Instructions,  was  filed; 
and  it  is  shown  In  the  bill  of  exceptions 
that  It  was  presented  to  and  signed  by 
the  Judge  on  tbe  IStb  day  of  October,  1891, 
and  also,  on  the  same  day,  a  bill  of  excep- 
tions, aontalning  the  longhand  copy  ol  thii 
shorthand  manuscript  o(  tbe  evidence, 
was  filed,  and  it  also  appears  in  said  bill 
ol  exceptions  that  tbesamewas  presented 
to  and  signed  by  the  Judge  on  the  13tb  ol 
October,  1891.  It  Is  Insisted  that  tbe  bills 
of  exceptions  are  not  in  the  record,  bot, 
without  entering  Into  the  dlseusslon  at 
length,  we  are  ol  the  opinion  that  under 
the  principles  ennnciated  in  Glsb  v.  Olsh, 
6  Ind.  App.  — ,  H  N.  B.  Rep.  906,  and  tbe 
authorities  there  cited,  this  contention 
cannot  prevail.  It  is  nrxt  contended  by 
cuunsel  for  appellee  that  tbe  bill  of  excep- 
tions affirmatively  shows  that  it  does  not 
contain  all  tbe  evidence  introduced  on  tbe 
trial,  and,  therefore,  that  no  questloD  Is 
presented  in  n^atlon  to  the  evidence  or 
the  instrnctiona.  The  bill  of  exceptions, 
purporting  to  include  all  tbe  evidence 
given  on  the  trial,  contains  tbe  following; 
"The  plaintin  offered  and  read  in  evidence 
the  note  marked  'Exhibit  A,*  which  is  in 
the  words  and  figures  following,  to  wit." 
Then  follows  a  blank  space.  In  wblcli  we 

E resume  it  was  Intended  to  copy  tbe  note, 
b  note  is  copied  into  the  bill  of  excep- 
tions. There  Is  no  "(Here  Insert,)"  or 
other  reference  to  any  note.  The  copy  of 
the  note  filed  with  the  complaint  is 
marked  "Exhibit  A."  It  Is  contended  by 
counsel  for  appellant  that  tbe  reference  to 
Exhibit  A  identifies  tbe  note  read  In  evi- 
dence aa  being  tbe  same  aa  BxMMt  A  filed 
witb  the  complaint;  and  it  is  insisted 
that,  by  reason  ol  such  Identification,  it 
was  not  necessary  to  copy  tbe  note  into 
tbe  transcript  of  the  evidence.  Voorhees 
V.  Hushaw,  80  Ind.  488;  Blnkley  v.  Fork- 
ner,  17  Ind.  176. 19  N.  E.  Rep.  763. 

In  the  last  ease  cited.  Judge  Mitchell, 
spesking  lor  tbe  court,  said:  "When  a 

f taper  Is  once  copied  Into  the  transcript, 
t  is  nut  necessary  to  copy  it  again,  when 
iBtrodaced  Into  sobaeiiiuent  parts  ol  the 
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racoM,  provided  it  be  k>  fcterred  to  aa 
that  tt can  be  IdentlBed  witb  certainty." 
We  concur  Id  the  principle  above  statAd, 
but  the  difficulty  arlsefi  in  Its  application 
to  the  facta  in  this  case.  Tho  Exhibit  A 
refprred  to  in.  and  filed  with,  the  com- 
plaint, is  a  copy  o(  the  note  eued  on.  The 
Exhibit  A  referred  to  In  the  bill  of  excep- 
tions appeara  to  have  been  an  original 
note,  not  a  copy.  Tbe  Exhibit  A  In  the 
bill  of  exeeptiona  la  not  Identified  with 
certainty  aa  referring  to  the  same  note 

ftrerioaaly  copied  Into  the  tranacHpt.  If 
t  waa  clearly  shown  in  the  hill  of  excep- 
tional in  some  manner,  with  certainty, 
that  the  note  read  in  evidence  waa  the 
note  aned  on,  a  copy  of  nhlcb  waa  filed 
with  the  complaint,  then,  under  the  an> 
tboritlee  cited,  it  would  not  be  eaaentlal 
thatitsbonld  be  af^alu  copied  Into  the 
bill  of  exceptions,  but  In  this  case  inference 
alone  leada  to  such  conclusion.  We 
mlgbt.  It  allowed,  preaume  that  the  note 
read  In  evidence  was  the  note  lo  salt,  but 
theconrt  cannot  Indnlge  In  ancb  preeump* 
tion.  A  note  waa  read  in  eridence  which 
la  not  copied  Into  the  bill  of  ezceptiona, 
and,  in  the  absence  of  any  statement  or 
ahuwing  that  a  copy  of  such  note  appears 
elsewhere  In  the  tranacript,  we  are  con- 
Btralnpd  to  hold  that  all  the  evidence  Is 
not  In  tlie  record.  The  rule  has  long  bet>n 
eatabllahed  that  In  aocb  caaea— where  the 
evidence  la  not  all  In  tbe  record— the  a|>> 
pellate  court  will  not  consider  any  qnee- 
tion  in  reference  to  theevfdence  or  Instmc- 
tlons.  (Oish  V.  GiBh,  supra;  Railway  Co. 
T.  Lnvender,  6  Ind.  App.  — ,  S4  N.  E.  Rep. 
109:  Patchell  v.  Jaqiia,  6  Ind.  App.  — ,  83 
N.  E.  Rep.  3S2,)  except  as  stated  in  Rapp 
T.  Keater,  126  Ind.  79.  25  N.  E.  Kep.  141 . 
Whetliw  the  omitted  evidence  la  material 
or  Immaterial  eeema  to  make  no  differ* 
ence.  When  it  la  affirmatively  shown.  In 
anch  caae,  that  any  evidence  was  f^ven 
on  tbe  trial  which  does  not  appear  in  the 
bill  uf  ex(*eptlons,  such  oiulsslun  is  treated 
and  considered  as  a  vital  defect.  This 
may  be,  In  Its  practical  operation,  some- 
times a  harsh,  technical  rale.  It  Is  true, 
however,  that  In  mauy  cases  the  entire 
evidence  la  not  necessary  to  present  the 
qnestiona  on  which  decision  Is  sooKht  on 
appeal ;  bnt  when  tbe  effort  Is  made  to  so 
present  thequeetions  Krowlns  out  of  rul- 
ings on  the  trial, to  tbe  appellate  court  on 
appeal,  by  bringing  all  tbe  evidence  be< 
fore  tbe  court,  as  was  attempted  to  be 
done,  tbe  omisalon  ol  aD3'  part  of  tho  evi- 
dence Is  fatal.  There  ahonld  be.  In  anch 
eaees,  settled  and  well-deflned  rules,  eal- 
cnlated  to  secure  a  nnftorm  system  of 
practice,  and  to  promote  the  ends  of  Jns- 
tlce,  and  attorneys  who  prosecote  ap- 
peals  should  see  that  a  perfect  transcript 
of  the  record,  or  so  much  thereof  as  may 
be  neceaaary  to  preaent  the  questions  in 
controversy,  ia  filed  In  this  court.  With- 
out contlnuiug  the  disenssloa.  It  will 
suffice  to  say,  that,  applying  the  princi- 
ples ennnelated  In  a  long  and  unbroken 
line  of  decisions  In  the  sopreme  court,  and 
which  this  court  haa  followed,  we  are  of 
tbe  opinion  that  no  questliHi  arlaluR  on 
the  third  aaalgnmeDtor  erron  la  preaeoted 
by  tbe  record.  Judgment  affirmed,  at 
•eoata  of  appellant. 
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HASIjBTT  v.  new  ALBANY  BELT  & 
TERMINAL  B.  CO. 
(Appellate  Court  of  Indiana.    Sept.  27,  1893.) 
RiPAsuii  RiosTs— llna  to  Fbb  ik  Bnan— Bi<- 

XVATMD  Road— DA1UQB8. 

1.  W.  ttnet  Ilea  along  the  north  ehore  of 
the  Ohio  river  with  a  defined  width,  bnt  no 
lots  were  ever  Wd  oat  between  the  street  and 
the  river,  ^e  land  between  the  street  and 
riTW  ia  nninclwed.  but  haa  been  regulariy 
sold  hj  the  original  owners  and  thdr  granteeB. 
Hdd,  that  an  owner  of  a  lot  abutting  on  the 
north  side  of  the  street  owns  the  fee  to  the 
middle  of  the  street  only,  and  haa  no  riparian 
rights  along  the  river  bank. 

2.  An  owner  of  the  fee  In  the  north  half 
of  a  street  has  no  right  of  action  againBt  an 
elevated  road  built  on  tbe  sooth  lialf.  under 
Rev.  St.  1881,  If  905-906,  ptovldhiff  for  an  as* 
■essment  of  damages  in  case  of  the  actual  tak- 
ing of  proportT. 

Appeal  from  drenlt  court,  Floyd  coun- 
ty, O.  y.  Howk,  .fudge. 

Action  by  Qeorge  Haslett  against  the 
New  Albany  Belt  &  Terminal  Railroad 
Company.  Judgment  for  defendant. 
Plaintiff  appeals.  Affirmed. 

C.  L.  ft  H.  E.  Jewett,  for  appellant.  A. 
Dowllng,  for  appellee. 

BOSS,  J.  Tbe  appellant  filed  his  appli- 
cation In  the  court  below  for  a  writ  of  as- 
sessment of  damages,  undereections 9(Kk 
909,  Uev.  St.  1881.  Tho  appellee  was  duly 
notified,  a  Jury  impaneled,  and  damngea 
assessed  in  the  sum  of  9510.  The  appel- 
lee filed  exceptions  to  the  award.  After 
Issues  Joined,  tbe  cause  was  submitted  to 
a  Jury  for  trial,  and  a  verdict  retbrued  in 
favor  of  theappellee.  Tbeappellant  there- 
npon  filed  bis  motion  and  causea  for  a  new 
trial,  which  was  overruled  by  tbe  eourt, 
and  Jadgment  rendered  on  the  verdict  In  fa- 
vor of  the  appellee.  The  appellant  has  as- 
signed but  one  error  In  thla  court.namely, 
that  the  court  erred  In  overruling  appel- 
laut'a  motion  for  a  new  trial.  The  causes 
npon  which  appellant's  motion  tor  a  new 
trial  was  based,  in  addition  to  the  stat- 
utory ones,  relate  to  the  giviug  and  re- 
fusal to  give  instructions.  The  facts,  as 
stated  by  the  parties,  and  as  disclosed  by 
tbe  evidence,  areaubstantlally  as  follows: 
That  the  appellant,  at  the  commencement 
of  this  action,  and  for  more  than  20  years 

Erior  thereto,  was  the  owuer  of  the  east 
alf  of  lot  14,  on  Upper  Water  atreet,  In 
the  dty  of  New  Albany,  Ind.,  fronting 80 
feet  on  aald  atreet.  and  extending  back 
therefrom  the  same  width  northward  ISO 
feet.  Upper  Water  street  Is  located  along 
tbe  north  shore  of  tbe  Ohio  river,  with  a 
defined  width  marked  by  given  lines,  but 
no  lots  were  ever  laid  out  between  said 
street  and  the  river.  There  Is  a  bank  and 
strip  of  ground  lying  ttetween  the  south 
line  of  said  street  and  the  river,  which 
varlea  in  width  as  the  water  Is  high  or 
low.  That  It  is  nnlnclosed,  bnt  had  been 
regularly  sold  and  conveyed  from  time  to 
time  by  the  original  owners  and  tbeir 
grantees.  Said  atreet  waa  ao  laid  out  and 
platted  in  the  year  1816,  by  the  original 
proprietora  of  the  land  on  whieh  aald  city 
is  altuated,  100  teat  In  width,  and  thai- 
part  thereof  In  fnmt  of  and  adjotulng  ap- 
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pc^aVa  prupert;  is  Improved  to  the 
width  of  about  27  feet,  the  residue  of  the 
street  In  front  of  his  property  helnK  unim- 
proved. Under  the  terms  of  a  resolution 
passed  by  the  common  counrll  of  satd  city 
ill  1890,  the  appellse  conBt:racted  au  ele- 
vated FBllroad  alonir  the  snath  side  of 
Upper  Water  street,  no  part  of  said  rail- 
road being  constructed  on  nr  occupylDg 
the  north  halt  or  part  ut  said  street  ad- 
jacent to  appellant's  property.  That,  by 
reason  of  the  conHtructlng  of  apiwUee'a 
railroad,  the  appellant's  property  has  de- 
preciated in  value,  and  he  la  discommoded 
and  dlfltnrbed  In  Its  use  thereby.  The  ap- 
pellant's contention  is  tbat,apon  thefacts 
presented,  two  questions  arise,  entitling 
talm  to  recover:  First,  that  as  the  owner 
of  the  eaat  half  of  lot  14,  tron  ting  on  Upper 
Water  street,  he  was  the  owner  of  all  of 
said  street  In  front  of  his  property,  aub- 
ject  to  tfaerlsht  of  the  public  to  nse  the 
same  as  a  street;  and,  second,  that,  as 
the  owner  of  said  lot, he  had  such  an  ease- 
ment in  the  street  for  light,  air.  and  access 
that  the  balldlug  of  nn  elevated  railroad 
apon  the  same  beyond  the  middle  of  the 
street  was  such  an  appropriation  an 
would  entitle  him  to  damages.   In  sup- 

{>ort  of  these  Gontentlona,  the  appellant 
naiats  that  the  south  line  of  Upper  Water 
street,  as  originally  laid  oat  aud  platted, 
was  upon  the  north  shore  line  of  the  Ohio 
river,  and  that  no  land  was  reserved  by 
the  original  owners  between  said  street 
and  the  river;  therefore  tbeowners  of  lots 
abutting  on  the  north  side  of  said  street 
not  only  owned  the  entire  width  of  the 
street.  Dot  were  the  riparian  owners  of 
the  banks  and  river. 

Id  this  state  it  is  now  settled  that  ordi- 
narily the  owner  of  a  lot  or  parcel  of 
ground  bordering  on  a  street  in  a  city  or 
town  is  the  owner  of  the  fee  to  the  middle 
of  the  street  in  front  of  aDcb  premises,  anb- 
Ject  only  to  the  easement  of  the  public  to 
use  the  same  as  a  street.  Cox  v.  Bailroad 
Co.,  48  Ind.  178;  Railroad  Co.  v.  Scott,  74 
Ind.  29;  Bailroad  Co.  v.  Kodel,  89  Ind. 
128;  Board,  etc.,  of  Hamilton  Co.  v.  Indi- 
anapolis Natural  Uas  Co.,  (Ind.  Sup.)  33 
N.  E.  Rep.  972.  Until  the  decision  In  Cox 
T.  Bailroad  Co.,  supra,  it  was  unsettled  in 
this  state  JUHt  what  intemat  a  property 
owner  had  in  an  abutting  street.  That 
be  had  some  interest  separate  and  distinct 
from  that  of  the  general  public,  and 
greater  than  any  Interest  of  a  stranger, 
was  always  conceded.  Conner  v.  Presi- 
dent, etc.,  1  Blackr.43,  Common  Councllv. 
Croas,  7  Ind.  9;  Haynes  v.  Thomas.  7  Ind. 
HSl  Tate  T.  Bailroad  Co.,  Id.  479;  Prota- 
man  t.  Bailroad  Co.,  0  Ind.  467;  City  of 
Delphi  V.  Evans,  36  Ind.  90.  Upon  just 
what  theory  It  has  been  held  that  the  fee 
in  one-half  the  street  belongs  to  the  prop- 
erty on  the  side  adjacent  thereto  is  not 
clear.  We  may  assume,  however,  that  It 
is  upon  the  hypothesis  that  the  property 
owners  on  both  sides  thereof  have  each 
donated  one-half  of  the  land  over  which 
the  easement  has  been  granted.  Cpon 
that  theory  one-half  of  the  street  would 
be  a  part  of  the  lot  Itself,  and  a  convey- 
ance of  the  lot  describing  It  simply  by  Its 
platted  nomber  would  convey  the  fee  to 
one-balf  the  jitreet  adJacMit  tUereto.  Bail- 


road Co.  V.  Bodel,  eapra.  A  conr^anee 
of  property  abutting  on  a  street  maybe 
limited  so  as  not  to  convey  the  fee  In  the 
street.  An  owner  of  a  lot  abutting  on  a 
street  in  a  town  or  city  has  a  distinct  and 
separate  interest  from  the  public  In  the 
easement  In  such  street.  In  that  bis  rights 
and  interestaare  legally  Inherent  to  the  lot 
Itself,  atTniding  him  tbefreeand convenient 
use  thereof.  Thlsproperty rlghtcannot  l>e 
taken  from  blm,  or  even  impaired  wlthonc 
compensation.  Egbert  v.  Railway  Co.. 
(Ind.  AppOSS  N.  E.  Rep.659;  Bntterwortfa 
T.  Bartlett.  50  Ind.  537;  State  v.  Berdetta. 
73  Ind.  185;  Boss  v.  Tbompson,  7S  Itid.  90; 
City  of  ludlanapulla  v.  Klneebury.lOl  Ind. 
200;  Town  of  Rensselaer  v.  lipoid,  IDS 
Ind.  29,  5  N.  E.  Rep.  763 ;  City  of  Lafayette 
V.  Nagle,  113  Ind.  425.  16  N.  E.  Bep.  1 : 
Burkam  v.  Railway  Co.,  122  Ind.  844.  23  N. 
£.  Bep.  799;  KIncaid  v.  Qas  Co..  124  Ind. 
677,  24  N.  E.Rep.  1066;  Lostutter  T.aty  of 
Aurora.  liM  ind.  4SS,  26  N.  E.  Bep.  1S4.  If 
property  has  been  adjusted  to  a  street  an 
laid  out.  buildings  erected,  and  other  Im- 
proveiiieute  made  with  reference  thereto, 
any  change  In  the  street,  cither  by  the  city 
itself,  or  others  with  its  consent,  which 
would  injure  said  property  bysfaattlng  off 
the  means  of  Ingress  and  egress,  subject- 
ing It  to  the  risk  of  Are,  or  In  any  manner 
Interfering  with  its  free  use  and  enjoyment 
the  same  as  Iwfore  the  change  was  made, 
would  entitle  the  property  owner  to  com- 
penpatlun.  Cummins  v.  city  nf  Seymour, 
79  Ind  491;  Town  of  Reusttelaer  v.  Leo- 
pold, supra  ;  Bailroad  Co.  v.  Elsert.  127  Ind. 
166.  29  N.  E.  Rep.  759.  The  existence  of  a 
permanent  obstruction  in  a  street  in  froat 
of  property  abutting  thereon  le  such  an 
unlawful  act  as  Injures  the  rights  of  tbe 
owner,  which  are  Incident  to  the  enjoy- 
ment of  his  property,  to  have  the  street 
maintained  free  of  obstructions  to  Its  full 
width  and  extent.  State  Berdetta, 
snpra;  City  of  Indianapolis  r.  Klngsbary, 
supra. 

The  appellant  is  the  owner  of  the  fee  of 
Upper  Water  street  to  tbe  middle  of  the 
street  on  the  side  adjacent  to'  his  lot,  but 
It  does  not  follow  that  pimply  tMcause 
there  was  no  platted  land  or  lots  on  the 
south  side  of  tbe  struet.  between  tbe 
Btrest  and  tbe  river,  he  is  also  tbe  owner 
of  the  fee  of  tbe  other  bait  The  fee  of  tbe 
sogth  side  of  the  street  remains  In  the 
original  owners  and  their  grantees,  as 
does  the  riparian  rights.  Counsel  for  ap- 
pellant have  cited  the  case  of  Village  ot 
Wnyzata  v.  (jrest  Northern  By.  Co.. 
(Minn.)  62  N.  W.  Bep.  918,  and  insist  that 
it  decides  tbe  question  presented  in  this 
case.  Even  If  we  were  to  agree  with 
connsel  as  to  the  extent  of  that  decision, 
we  should  at  least  doubt  its  correctness. 
In  that  ease,  however,  a  street  was 
platted,  and  the  controversy  was  aa  to 
tbe  boundary  of  the  street.  There  the 
street  was  bounded,  not  by  a  stated  line, 
bnt  by  the  lake.  Tbe  court  says :  "  Where 
tbe  southern  boundary  of  the  street  runs, 
is  a  qnestiun  of  Intention,  to  be  ascer- 
taiued  by  tbe  plat  itself,  there  not  appear- 
ing to  have  been  anymonnmenta  placed 
on  tbe  ground  to  mark  such  boundary. 
It  can  hardly  be  supposed  It  was  tbe  In- 
tention to  make  tbe  stmt  along  that 
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part  of  It  Inat  on*  Ii«iD<1red  feet  wide,  for 
the  DioBt  obrlons  and  nataral  means  to 
Indicate  eueb  Intention  was  to  continue 
the  Bbort  tinea  we  hare  mentioned  aeroM 
tbe  water  till  tbey  met.  The  (act  that 
they  atop  at  tbe  water  shows  that  tbey 
were  not  Intended  to  Indicate  tbe  bound- 
ary any  further.  There  la  ni>thinp  else  to 
Indicate  It  but  the  natural  object.— the 
labe,— and  that  muflt  be  taken  to  have 
been  tbe  boundary  Intended."  A  munici- 
pal corporation  has  the  power  and  a  rlgbt 
to  grant  permlsalOD  to  a  railroad  com- 
pany to  build  Its  tracks  over  and  upon  Ita 
streets,  but  auuh  £;rant  does  not  transfer 
any  proprietary  riKbta  of  the  persons 
owning  lands  abuttInK  on  such  streets. 
Snch  permission  Is  simply  a  grant  of  tbe 
right  to  Bbare  with  the  general  pnblle  the 
nse  of  tbe  easement.  To  that  extent  tbe 
power  of  the  city  la  anilmlted.  8ucb  a 
grant  does  not  Impair  or  destroy  the 
right  of  an  abutting  landowner,  owning 
tbe  fee  In  the  street,  to  recover  damages 
tor  the  additional  burden  Imposeil  opon 
his  land.  If  tbe  railroad  Is  not  construct- 
ed upon  that  part  ut  the  street  tbe  fee  of 
wblcb  la  In  the  penon  seeking  damagea,be 
mnat  alleseand  prove  Injarlea  to  bla  prop- 
erty different  from  those  sustained  by  the 
public.  Railway  Go.  v.  Eberle.  110  Ind. 
542.  11  N.  E.  Kep.  467;  Olty  of  Lafayette  v. 
Naele,  supra.  The  sections  of  the  statute 
under  which  these  proceedings  were  Inati- 
tnted  and  prosecuted  contemplate  tbe  as* 
aeasment  ol  damages  only  in  case  of  an 
utual  taking  of  property.  The  ral1rc»ad 
Ib  not  located  upon  that  part  of  the  street 
owned  by  appellant,  and  no  part  of  his 
lot  bas  been  taken;  hence  he  la  not  enti- 
tled to  recover  In  tblB  action.  Judgment 
afflrmed. 

a  Ind.  App.  «S6) 

BVANSVILLB  SUBURBAN  A  N.  BT.  00. 

V.  LAVENDER. 
(Anwllate  Court  of  Indiana.    Sept  27,  1893.) 
Itavnnr  on  Appsai^Absbnob  or  Eyidbkcb 

VBOH  TUNSCBIPT— IltBTRCOnonB. 

Where  tbe  record  on  appeal  does  not 
eontftin  all  the  evidence^  an  improper  reference 
In  RD  instroction  U  not  such  error  aa  will  re- 
▼erae  the  judgment  If  the  Inatructiooa.  taken 
as  an  entirety,  state  the  law  correctly  except 
as  to  tbe  reference  complained  of. 

On  rehearing.  For  lonAer  opinion,  see 
S4  N.  B.  Bep.  109. 

DAVIS,  J.  It  1b  eamoBtly  contended  by 
eonnael  for  appellant  that  bo  much  of  tbe 

tfalrd  Instruction  as  rcrers  to  tbe  nsage 
by  the  pobile  of  tbe  alleged  highway  for 
such  kngth  of  time  aa  has  Justified  Juries 
In  other  cases  finding  there  was  a  dedica- 
tion was  erroneona  under  any  conoeiruble 
state  of  tbe  evidence,  and,  therefore,  that 
tbe  petition  for  rehearing  filed  by  appel- 
lant should  be  granted.  It  la  not  Insisted 
that  tbe  substance  of  the  Instruction  Is  er- 
roneous. When  tbe  Instructiona  ure  con- 
sidered toKether  as  an  entirety,  they  cor- 
rectly Htate  the  law,  with  the  exception 
that  It  was  not  proper  to  say  to  the  Jury 
what  length  of  time  had  authorized  other 
Juries  in  finding  a  dedication.  The  ob- 
jectionable part  of  .tbe  Instruction  was  a 


quotation  from  QreenMaf  on  Evidence, 
and.  as  an  abatract  propoaitlon,  correctly 
states  the  law.  If  tbe  reference  to  other 
Juries  bad  been  omitted,  we  do  not  nnder- 
stand  there  would  have  been  any  objec- 
tion to  It.  This  reference,  although  manl- 
feetly  Improper,  Is  not  of  such  character 
as  neceHsarily  to  constitute  reversible  er- 
ror, in  tbU  case  tbe  record,  as  it  comes 
to  us.  shown  that  It  does  not  embrace  all 
of  the  evidence,  and  we  are  not  prtpared 
to  say  that  It  embraces  the  complaint. 
Therefore  such  Improper  reference,  when 
construed  In  the  light  of  the  Instructions 
as  a  whole,  should  not.  In  our  opinion,  in* 
view  of  the  defective  and  Imperfect  condi- 
tion of  the  record,  tt*r  the  reuaouB  stated 
In  the  original  oplnlou.  be  held  to  coustU 
tnte  such  error  ns  would  require  the  r» 
veraal  of  tbe  Judgment  of  the  court  below. 
Petition  for  rehearing  overruled. 


(T  Ind.  App.  4SS) 
PHILLIPS  V.  JOLLISAINT. 
(Appellate  Coort  of  Indiana.    Sept.  28,  1893.) 

On  rehearing.  For  former  oplnloo,  aee 
S4  N.  E.  Bep.  658. 

GAVIN.  C.  J.  Appellant  baa  filed  a  pe- 
tition for  rehearing,  urfflns  that  tbe  court 
was  In  error  In  suyliig  that  the  record 
docs  not  show  the  final  estimate  to  have 
been  made  by  the  city  engineer  after  bis 
term  had  expired.  Counsel.  In  tbelr  con- 
sideration of  the  record,  overlooked  a  por- 
tion of  it.  On  psgra  17  aud  18  of  the  rec- 
ord, It  appears  that  tbe  final  estimate 
was  reported  to  council  by  tbe  engineer, 
and  referred  to  a  committee  on  Uay  6th. 
On  the  same  day,  the  remonstrance  of  ap- 
pellant was  also  referred  to  this  commit- 
tee, which,  on  June  3d,  made  report  to 
council,  concgrring  in  the  estimate.  It  la 
true  that  the  entry  of  June  17tb  contains 
a  statement  which,  U  considered  alone, 
would  sustain  appellant's  claim.  Taking 
tbe  record  altogether,  however,  we  tblnk 
It  clear  that  the  final  estimate  was  re- 
ported to  council  before  tbe  expiration  ol 
the  engineer's  term.  Tbe  petition  tor  re- 
hearing la  accordingly  overruled. 


'ARMSTRONa  v.  WHITBI.1 
(Apellate  Court  of  Indiana.    Sept  28.  1893L) 

BieHTB  or  Pqbchasbr— Faub  RamasaKTAimm 

— Cavbat  Ekpiob. 
A  complaint  in  an  acdon  hj  a  par* 
chaser  of  land  asalnat  his  rendor,  for  dam- 
Egea  tor  false  representations,  alleged  that  the 
statements  as  to  the  character  and  value  of 
tbe  land,  and  ItB  productiveneaa,  were  false, 
to  tbe  vendor*BkDOwled|e.bat  that  the  plalntllr 
was  ignwant  thereof,  being  a  i^jaidan,  and 
did  not  Tisit  the  land,  and  relied  on  the  repre- 
sentations. Held,  that  the  rule  "caTaat  «mp- 
toi"  applied,  and  plaintiff  oonld  not  reoorar. 
Garhi.  C.  J.,  and  DbtIs,  J.,  dlssentlBg. 

Appeal  from  drcultconrt,  Snilivan  coun- 
ty;  J.  C.  Brlirgs,  JudRe. 

Action  by  William  P.  Armstrong  against 
Samuel  A.  White.  Judgment  for  plalntUL 
Defendant  appeals.  Affirmed.  ■ 

*  Supersedad  hf  opinion,  27  N.  B.  SI. 
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Jobn  8.  Ba7B,  for  appellant.  W.  8.  Ha- 

J lie,  W.  C.  Hnlti,  and  Beaaley  ft  WllllamB, 
or  appellee. 

REINHARD,  J.  The  appellant  traded 
to  the  appellee  a  stocb  of  dtogn,  and  took 
In  exchange  therefor  a  tract  of  land.  The 
appellant  bronieht  thle  action  In  the  lower 
coart  for  damages  on  account  of  alleged 
fraad  In  the  trade  of  the  land.  The  caae 
coiueB  here  on  the  ruling  ol  the  cnurt  in 
auHtalntng  a  demurrer  lo  the  complaint. 
It  Is  Bbown  that  the  appellant  resides  In 
the  city  of  Terre  Haute,  and  the  land  is 
Bltaated  iu  the  adjoining  county  ol  Sulli- 
van. The  alleged  miBrepreflentatlona  are 
as  to  the  character,  condition,  and  value 
of  the  land,  and  the  adaptability  of  the 
Boil  to  prodactiveneae,  etc.  Thecomplaint 
charges  that  the  representations  were 
false,  and  were  known  to  be  such  by  the 
appellee,  when  made,  but  that  as  to  the 
facts  thus  represented  the  appellant  was 
Ignorant,  and  being  a  physician,  and  hav- 
ing patients  at  home,  he  conld  not,  with- 
out  inconvenience  to  himself,  bare  gone 
and  examined  the  premises,  and  Informed 
himself  of  the  trnthrulncfts  or  falsity  of 
snch  repreiTentations,  and  that,  therefore, 
he  relied  upon  the  same,  and  believed 
them.  We  are  of  the  opinion  that  the 
court  committed  no  error  in  sustaining 
the  damnrrer.  It  has  often  been  decided 
that  snch  allegations  as  these  will  not 
support  an  action,  though  the  seller  knew 
the  representations  to  he  false  when  he 
made  them,  as  In  snch  cases  the  maxim 
"caveat  emptor"  applies.  The  matteru 
affirmed  in  the  alleged  misrepresentations 
were  open  to  Inquiry,  and  could,  with 
common  prndence,  have  been  investigated. 
A8  was  said  by  the  supreme  court  of  Mas- 
sachusetts: "Assertions  concerning  the 
valine  of'property  which  is  the  subject  of  a 
contract  of  sale,  or  in  regard  to  Its  quall- 
tfes  and  characteristics,  are  the  usual  and 
ordTnary  means  adopted  by  sellers  to  ob- 
tain a  high  price,  and  are  always  under- 
Btobd  as  affording  to  buyers  no  ground 
for  omitting  to  makeinqulries  for  the  pur- 

Jose  of  ascertaining  the  real  condition  of 
he  property.  Afflmiation  concerning  the 
value  of  the  land,  or  Its  adaptability  to  a 
particular  mode  of  culture,  or  the  capac- 
ity of  the  soil  to  produce  crops  or  sup- 
port cattle,  are,  after  all.  only  expressions 
of  opinion,  or  estimates  founded  on  Judg- 
ment, about  which  honest  men  might  well 
differ  materially.  Although  they  might 
turn  out  to  be  erroneons  or  false,  they 
furnish  no  evidence  of  any  fraudulent  in- 
tent. They  relate  to  matters  not  pecul- 
iarly within  the  knowledge  of  the  vendor, 
and  do  not  involve  any  inquiry  into  facta 
Which  third  persons  might  be  unwilling 
to  disclose.  ThRy  are,  strictly  speaking, 
gratis  dicta.  The  vendee  cannot  safely 
place  any  confidence  In  them,  and,  it  he 
does,  he  cannot  make  use  of  his  own  want 
of  vigilance  and  eare  in  omitting  to  ascer- 
tnin  whether  they  were  true  or  false,  as 
the  ba^la  of  bis  claim  for  damageR.  in  re- 
dnction  of  the  amount  which  he  agreed  to 
pay  for  the  property."  Gordon  v.  Par- 
melee,  2  Allen,  212.  See,  also,  Parbei'  t. 
MoultOD,  114  Mass.  99;  Brown  v.  Castles, 
11  CuBb.  848;  Long  v.  Woodman,  68  Me. 


49;  wnuams  v.  3feFBdden,(F]a.)  I  Soutb. 
Sep.  618.  In  the  case  last  cited  It  was 
said  by  the  supreme  coortof  Florida:  **A 
statement  made  by  the  vendor,  whicb  is 
tantamount  to  an  estimate  of  opinion, 
such  as  value,  condition,  character,  adapt- 
ahility  to  certain  uses,  •  •  »  Ib  not  ac- 
tionable, unless  the  seller  resortB  to  some 
fraudulent  meane  to  prevent  the  poiw 
chaser  from  examining  the  property." 
See,  also,  Shade  v.  Creviston,  98  Ind.  fiUl ; 
Hartman  v.  Flaherty,  W  Ind.  472;  Cagney 
V.  Cuson,  77  Ind.  494;  Kerr,  Fraud  ft  M. 
(Amer.  £d.)  p  82.  The  rule  Ib,  of  course, 
otherwise,  where  the  representations  are 
of  facts  peculiarly  within  tlie  knowledge 
of  tbe  defendant,  and  other  than  mere  be- 
lief or  opinion,  and  tbe  truth  or  talBlty  of 
which  could  not,  with  usual  diligence, 
have  been  ascertained  by  the  plaintlH. 
Huston  V.  MoCloskey.  76  Ind.  88;  Morse  v. 
Shaw,  124  Mass.  59.  It  is  also  dlRereot 
where  the  purchaser  resides  at  a  great  dis- 
tance from  the  location  of  tbe  property 
whieh  forms  tbe  subject  of  theneKi>tl8- 
tions,  or  is  prevented  from  examining  It 
by  the  fraud  of  the  seller.  Harris  v.  Mc- 
Murrny,  28  Ind.  9.  Nothing  is  disclosed  In 
the  complaint  from  which  it  appears  that 
the  appellant  had  not  a  reasonable  oppor- 
tunity of  examining  the  land  he  traded 
for,  and.  If  he  was  impoat*d  upon.  It  was 
tbereenlt  of  his  own  folly,— a  dilemma 
from  wbicb  the  courts  cannot  extricate 
him. 

Error  is  further  claimed  in  striking  out 
a  portion  ol  the  first  paragraph  of  tb« 
complaint.  The  part  stricken  out  related 
to  an  alleged  represimtatlou  as  to  bow 
mueh  tbe  appellee  bad  been  offered  for  tbe 
land.  Had  it  remained  in,  it  would  have 
wade  the  paragraph  no  stronger.  Tbe 
striking  out  was  a  harmless  performance. 

Judgment  affirmed. 

DAVIS,  J.,  (dissenting.)  The  facts  on 
whieh  the  action  is  predicated  are,  In  my 
opinion,  well  and  strongly  pleaded,  and 
are  sufHcient.  as  I  view  tbem,  to  oonati- 
tote  a  good  caose  of  action.  It  Is.  among 
other  things,  alleged,  in  substance,  that  ap- 
pellant was  nnaeqoalnted  with  the  real  es- 
tate; that  be  resided  atTerre  Haote,  Ind., 
and  that  the  land  was  situate  In  Sullivan 
county,  40  or  50  miles  from  where  he  re- 
sided, and  that  he  had  no  means  ut  ascer- 
taining anything  about  the  real  estate, 
except  through  appellee;  that  appellant 
was  a  practicing  physician,  and  engaged 
in  tbe  practiceof  medicine  at  Terre  Haote, 
at  the  time  tbe  fraudulent  representatioDa 
were  made  by  appellee,  and  that  It  was 
impoBsible  for  him  to  leave  said  city,  o« 
account  of  sick  patients,  who  were  ttaeo 
demanding  bis  Immediate  attention,  and 
that  be  could  not  leave  thsmt  and  that  he 
did  not  have  any  person  to  net  tor  him  In 
said  premises,  either  to  care  for  the  sick 
patients,  or  to  examine  said  real  estate; 
and  that  he  was  compelled  to,  and  did, 
rely  wholly  upon  the  statements  of  appel- 
lee to  the  kind,  character,  coiiditlou, 
and  location  ol  said  land,  the  quality  and 
production  of  tbe  soil,  and  the  value 
thereof,  etc.  A  part,  at  least,  ol  tbe  al- 
leged false  and  fraudulent  reprasentatlona 
■o  made  by  oppellee,  namely,  that  aaSd 
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real  ratate  won  writ  located  and  well 
idaptcd  lor  farmijig  imriJiMM,  ami  woa  ol 
fooii  and  prodnctWe  soil,  and  was  fertile, 
md  that  SO  acrea  tbereof  was  lu  a  high 
»tate  at  cultivation,  and  wan  tben  Id  cul- 
tivation Id  corn  and  meadow,  aad  that 
all  of  said  tract  waa  fiae  land,  well  and  se* 
;nrely  fenced,  and  well  timbered  with 
trainable  timber,  and  waa  good,  tillable 
lull,  and  was  well  ImproTed.  were  aa  to 
ftlleged  exlatlng  facta,  and  tbelr  troth  waa 
BegHtiTed  In  the  complaint  la  elear  and 
axpllclt  terma.  Whatnrer  may  be  the  rule 
In  other  atatee,— and  I  bare  not  entered 
upon  Bueh  an  Inveatlieation,— the  law,  It 
seema  to  me,  has  been  eettted  by  our  own 
inpreme  court  to  be  that  the  Injured 
party,  under  the  clrcumatancee  diavliMed 
in  thla  case,  la  entitled  to  relief  BRalnat 
the  fraud,  for  the  damages  eoatalned. 
Jonee  v.  Uatbaway,  77  Ind.  14. 

GAVIN.  C.  J..  eoneuM  In  the  opinion  of 
DA  V18.  J.  ...^^ 

ao  Ind.  Aj/p.  ISl) 

BLANEY  et  al.  t.  FOSTAIi.1 
(AppQllata  Cdart  of  Indiana.    Sept  2%  1S83;) 
DomiTBROLuii— Wha*  CoNBTirnrBS— Bbiach  or 

COBTBAOT. 

In  an  acttoa  tor  a  breach  of  a  contraot 
of  employment,  defendants  allege^  that  plain- 
tiff violated  the  contract  by  leaving  tibelr  em- 
ploy during  a  season  wben  his  serrfces  were 
most  needra,  by  which  defendants  "were  dam- 
aged in  the  sum  of  $200."  Held,  that  the  al- 
lefTAtiona  constitute  a  comiterdaim  wbicb  Is 
good  oa  demarrer. 

Appeal  from  clrcott  court.  Allen  county ; 
E.  O'itourkft,  Judge. 

Action  by  John  H.  Postal  against  Mil- 
ton L.  Blaney  and  others  fur  a  breach  of 
contract.  From  a  Judgment  eaetaining  a 
demurrer  to  the  answer,  defendants  ap- 
peal. Reversed. 

A.  A.  Chapin  and  O.  O.  Broxton,  for  ap- 
pellants. T.  E.  Ellison  and  £.  V.  Harris, 
for  appellee. 

UOSS,  J.  The  appellee  aned  theappel- 
lanta,  aa  partners,  aud  recovered  Judg- 
ment In  the  C3urt  twiow  for  the  breach  of 
the  following  contract,  vli.:  "  Fort 
Wayue,  Ind.,  August  28tb.  1891.  This  cou- 
tract  witneeeetb  that  J.  H.  Postal  end  the 
Fort  Wayne  Portrait  Company,  [ler  M.  1*. 
Blaney.-manaffw.  bav«  agreed  as  Eollowai 
That  J.  S.  Postal  shall  work  for  anld  com- 
pany at  91,000  per  year,  or  f  2U  per  week, 
beglanlDg  September  15,  IHOl.  This  con- 
tract to  extend  to  at  leant  one  year,  and. 
In  the  event  of  any  change  in  the  firm,  said 
Postal  to  be  continued  as  bait  partner. 
It  is  understood  and  agreed  that  the  said 
Postal  and  wife  ahail  oecupy  the  rear 
room  as  an  office,  to  be  fumlahed  by  them 
without  further  chargen  to  them,  with 
gHBfnrnlahed  for  fuel.  It  is  understood 
that  said  Postal  shall  work  on  an  aver- 
Bse  at  least  4  portraits  per  day  of  sices 
not  greater  ttaao  16  x  20,  aud  of  grade  A. 

iSignedt  M.  L.  Blaney.  Mgr.  Fort  Wayne 
Portrait  Co.  J.  H.  Postal.  M.  J.  Braden. 
David  Kraden."  The  appMee  In  bis  com- 
plalot.  after  alle^ng  the  terms  of  the  con- 


tract,  avers  that  he  commenced  work 
under  waid  contfHct,  and,  while  In  the  ere- 
pluy  of  appellants,  performed  each  and 
every  condition  to  be  performed  by  him  un- 
til Dectfmber  19,  ls91,  when  the  apptillanis, 
without  cause,  discharged  him,  having 
previouHly  mlsuHcd,  abused,  and  maltreet- 
ed  him;  that  be  waa  ready  and  willing  to 
continue  in  their  services,  but  that  they 
refused  to  farther  perform  said  contract 
on  their  part,  to  appellee's  damage.  To 
this  complaint  the  appellants  filed  sur- 
eral  answers,  to  the  fifth  paragraph  of 
which  the  court  austalued  a  demurrer. 
TbcHUbBtauce  of  this  paragraph  of  the 
auawer,  after  admitting  the  making  of 
the  contract  sued  on,  is  that  said  con- 
tract provided  that  in  the  event  of  any 
change  In  appellants*  firm,  of  which  the 
appellant  Blaney  waa  the  owner  of  one- 
balf,  and  the  other  appellants  of  the  other 
half,  the  appellee.  Postal,  waa  to  be  con> 
tinned  in  the  firm  as  a  half  partner;  that 
on  or  about  the  15th  day  of  December, 
1S91,  the  appellants  MellHRa  J.  and  David 
Braden  notified  appellee  that  onthelat 
day  of  January,  they  would  retire 
from  said  partnership,  and  offered  to  be 
responsible  to  appellee  for  hla  wages  until 
tbelr  retirement,  and  that  they  requested 
him  to  takfl  their  luterest  upon  their  re- 
tirement, and  become  a  half  partner  there- 
in, as  provided  In  said  contract,  and  that 
appellee  refused  to  take  said  Interest  and 
become  a  partner,  and  on  or  about  the 
19th  day  of  December,  1891,  voluntarily  left 
the  employ  uf  appellants;  that  the  most 
pruAtable  time  for  appellants*  business 
was  from  the  time  appellee  quit  their  em- 
ploy until  the  IstofJunuary,  which  fact 
waa  well  known  to  appellee;  and  that, 
by  reason  of  his  fallore  to  perform  hlir 
|)nrt  of  said  contract,  they  were  damaged 
In  the  Bom  of  $300.  While  the  record 
shows  this  paragpapb  to  have  been  filed 
simply  as  an  answer  In  bar,  It  was  In  fact 
recognised  as  a  counterclaim,  and  aasaeb 
we  must  determine  Its  sufficiency. 

A  counterclaim  Is  In  the  nature  of  a 
complaint,  and,  lu  order  to  withstand  a 
demurrer,  must  contain  facts  snfflclent  to 
entitle  the  defendant  to  afflrmatlve  relief 
aftalost  the  plaintiff.  Brower  y.  Nellis, 
(Ind.  App.)  88  N.  K.  Hep.  672;  Branham  v. 
Johnson,  62  Ind.  269.  And  It  must  state  a 
cause  of  action  without  any  reference  to 
the  flUegationa  of  the  complaint.  It  la 
not  In  the  nature  of  a  defense  to  tha  orig- 
inal action,  bat  Is  In  Itaelf  an  independent 
action,  arising  out  of  the  same  subject- 
matter  declared  on  In  the  cvrlglnal  com- 
plaint. A  counterclaim  ran  embrace  only 
such  matter  as  arises  oat  of,  or  Is  con- 
nected with,  the  cause  of  action  declared 
on  in  the  cumplalnt,  and  new  matter  can- 
not be  Introduced  therein.  Doutliltt  v. 
Bmlth,  69  Ind.  468.  The  pleading  In  qaes- 
tlon  contains  the  necessary  allegations 
with  reference  to  the  making  of  the  con- 
tract sued  on,  and  that  the  appellee  vio- 
lated the  same  on  his  part  by  leaving  their 
employ  during  the  busy  season,  and  at  a 
time  when  his  services  were  most  needed, 
by  reason  of  whieb  thej  were  damaged, 
etc  Whila  we  cannot  commend  it  as  a 
model  pleading,  yet  we  think  It  stated 
facts  hofllctent  to  cunntltnte  an  Independ- 
•nt  acUon.  Other  questions  axe  presented 
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iKf  the  record,  wblch  arose  oii  the  trial  ol 
tbe  eanae,  bat,  Inasmaeh  aa  the  iMuea 
will  be  changed,  they  may  not  arise  on 
anottaer  trial;  bence  we  retrain  from  con- 
sidering tbem.  Judgment  reversed,  with 
Inetroctloni)  to  overrule  the  demurrer  to 
the  fifth  paragraph  of  answer  or  coon ter- 
clalm,  and  for  tnrtber  proceedings  not  In- 
conBiatent  with  this  opinion. 


(t  InA.  App.  6ST) 

ANDIS  T.  LOWfiL' 
(Appellate  Court  of  Indiana.    Sept.  29.  1893.) 

KSMOTAL  or  ADMINISTS1.T0B — PLSADIHGS. 

Rev.  St  1881.  I  222&.  proTldec  that  If 
Mveral  persons,  of  the  same  degree  of  kin- 
dred, are  entitled  to  administratioo,  letters 
may  be  granted  to  one  or  more  of  tbem,  "but 
male*  snail  be  preferred  to  females."  field 
that.  In  a  oetltion  by  a  son  of  decedent  for  the 
removal  of  a  daoriiter  from  the  office  of  ad- 
mintetxmtor,  and  tbe  appointment  of  himself  to 
that  pcsitiim,  the  alle^tion  that  petitioner  has 
"the  lawful  right  to  oe  preferred  as  adminis- 
trator of  said  estate"  is  InsofficiHit,  without 
diowinff  that  be  la  otherwise  qualified  to  hold 
the  officfc 

Appeal  from  circuit  coart,  Hancock 
connty;  W.  H.  Martin,  JndKe. 

Petition  by  Morxan  Andls  for  tbe  re- 
moval of  Mary  £.  Lowe  from  tbe  office  uf 
admlnlatrator  ot  tbe  Mtate  ol  Isabella 
AndiR,  deceased,  and  for  tbe  appolotment 
of  petitioner  to  that  office.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  peti- 
tion, petitioner  appeals.  Affirmed. 

II.  F.  Davis  and  Marsh  &  Cook,  for  ap- 
pellant. Ollntt  &  Black,  for  appellee. 

REINHARD.J.  Tbla  proceeding  was  In- 
■tltnted  In  tbe  court  below  by  the  appel- 
lant agalost  the  appellee,  for  Che  removal 
of  tbe  appellee  as  administratrix  of  the 
estate  of  Isabella  Andls,  deceased,  and  for 
tbe  appointment  of  the  appelant  In  her 
stead.  Tbe  petition  statea,  In  anbstaace, 
that  on  tbe  27tb  day  of  Mareb,  1892. 
Isabella  Andia  died  In  Hancock  county, 
Ind.,  Intestate,  leaving  an  estate  therein 
of  9600  in  value,  and  leaving  sarvlvlng  her 
no  husband,  but  leaving  snrTlvliig  her,  as 
ber  only  chiidren  and  only  belrs  at  law, 
Che  petitioner  and  Samuel  Audis.  John  R. 
Andla,  Margaret  S.  Osborn,  wife  of  Alex- 
ander Osbom,  and  Mary  £.  Xx>we,  wife  of 
Uriah  liO  we;  that  at  tbe  time  ot  said  de- 
cedent's death  tbe  appellee  was.  and  still 
is,  the  wife  of  said  Uriah  Lowe;  that  each 
of  fiald  decedent's  children  above  named 
was  at  the  time  of  ber  death,  and  still  Is, 
a  resident  of  Hancock  county,  Ind.;  that 
Immediately  apon  tbe  death  and  burial  of 
said  decedent,  to  wit,  on  tbe  29th  day  ot 
Uarcb.  1892.  and  without  the  knowledge 
or  consent  of  the  petitioner,  the  appellee 
made  application  to  the  clerk  ot  the  Han- 
cock circuit  court  for  letters  of  admlalstra- 
tlon  Dpon  tbe  estate  ot  said  decedent, 
and  also,  on  said  day,  flled  tbe  written 
consent  ot  ber  said  tausband  that  aha 
ahould  be  appointed  as  sucb  admlnlstra- 
trtz,  and  that  thereupon  tbe  clerk  Issued 
letters  of  administration  npon  said  estate 
to  the  api)e)len.  she  executing  her  bond, 
and  otherwise  qualifying  as  sucb;  and 
tbat  she  has  Wen  acting  as  sucb  admlnla- 

*R«^  arlng  Aenlsd. 


tratrix  ever  since  that  time,  to  tbs  axeln- 
slon  of  tbe  petitioner  and  tbe  brothers  ol 
tbe  appellee  and  appellant,  each  ut  wbom, 
as  well  as  tbe  petitioner,  bas  the  lawful 
right  to  be  preferred  as  administrator  ol 
said  estate,  but  thaC  said  appointment 
bas  not  yet  been  confirmed  by  tbe  court. 
Wherefore  the  petitioner  aaka  that  said 
appolotment  be  not  confirmed  by  tbe 
court,  eud  tbat  said  Mary  E.  I^we  tie  re- 
moved as  aucb  administratrix,  and  bar 
letters  revoked,  and  that  be.  as  well  aa 
his  said  brothers,  be  allowed  to  admin- 
ister upon  said  estate,  which  applicant  la 
willing  and  ready  to  do.  Tbe  petltton 
was  duly  verified.  The  appellee  appeared* 
and  demurred  to  the  petition.  The  de- 
murrer was  sustained,  and  an  exception 
saved,  and  Judgment  rendered  on  the  de- 
murrer. An  appeal  was  taken  to  the 
supremecourt.  and  by  tbat  tribunal  trano- 
lerred  to  this  court,  under  tbe  provlnlona 
of  tbe  act  conferring  Jurisdiction  on  the 
appellate  court  In  such  eases.  Acts  188S, 
p.  29,  9  1,  Bubds.  8, 9. 

It  Is  agreed  by  the  couns^  on  opposing 
sides  that  the  petitioner  and  the  appellee 
and  her  brothers  were  all  (be  'next  of 
kin"  of  the  decedent,  In  equal  degree;  bot 
It  Is  contended  on  behalf  ot  the  appellant 
that,  as  tbe  appellae  was  a  female,  tbe 
brothers  bad  tbe  prior  right  to  the  ap- 
pointment. It  Is  provided  by  statute 
that,  at  any  time  after  the  death  of  an  In- 
testate, the  proper  clerk  of  court,  having 
examined  the  person  applying  fur  letters, 
and  such  persons  as  may  be  deemed 
proper  to  be  examined,  utider  oath,  touch- 
ing the  time  aud  place  of  the  death  ot  the 
Intestate,  whether  be  left  a  will,  and  ctm- 
cernlng  tbe  quallflcations  olsneb  person, 
and,  there  being  no  snch  will,  shall  grant 
letters  of  administration  In  the  following 
order:  (1)  To  the  widow  or  widower; 
(2)  to  the  next  of  kin;  (8)  to  tbe  lareest 
creditor  applying  and  residing  In  tbe 
state;  (4)  it  no  pers<m  thus  entitled  to  ad- 
minister shall  Bpply  within  20  days  after 
the  death  ot  the  Inteatate,  tbe  elerv  of  tbe 
court  shall  appoint  a  competent  Inhabit- 
ant ot  the  county,  to  whom  the  lettem 
shall  Issue.  Bev.  St.  1881,  %  2227.  In  a 
subsequent  section,  It  Is  enacted  tbat  If 
aeverul  persons,  of  the  same  degree  of  kin- 
dred, are  entitled  to  administration,  lettera 
may  be  granted  to  one  or  moreot  them; 
hut  males  shall  be  preferred  to  females, 
relatives  of  the  whole  blood  to  those  of 
the  half  blood,  and  unmarried  to  mar- 
ried women.  Rev.  St.  18KI,  $  2229.  Other 
things  being  equal.  It  Is  doubtless  the 
policy  ot  the  law  that  where  there  la  no 
widow  or  widower  of  tbe  decedent,  and 
there  are  brothers  and  sisters,  tbe  former 
shall  have  tbe  prior  right  to  administer 
upon  the  estate;  and  we  may  say.ln  paas- 
1ns;.  this  provision  Is  mandatory,  and 
leaves  tbe  court  without  discretion,  If  tbe 
application  be  made  within  tbe  20  days. 
Henry,  Prob.  Law,  9  12:  Crosw.  Ex'rs  & 
Adm'ra.  8  170;  Jones  v.  Blttlnger,  110  Ind. 
476, 11  N.  £.  Rep.  456.  II  letters  are  Issued 
out  ot  tbe  order  ot  the  statute,  bowerer. 
they  are  not  void,  but  may  be  revoked  on 
application,  II  tbe  proper  showing  be 
made,  when  the  court  will  appoint  the 
person  entitled  thereto.  Jonas  t,  Bittla- 
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per,  sDpra.  Bat.  In  order  to  brbiff  the  ap* 
plicunt  for  revocatloQ  bluC  appolntmect 
within  the  letter  and  spirit  nt  the  ntatate, 
he  mast  show  In  his  petltlan  the  lacta 
that  give  him  the  right  of  priority.  Id  the 
present  case,  the  petitioner  dlaclostfs  that 
be  is  a  Bon,  and  the  appellee  a  dau^^hter, 
of  the  decedent;  and,  if  be  is  otherwise 
quallded,  he  would  doubtless  be  entitled 
to  administer,  in  preference  to  the  appel- 
lee, and  the  former  appointment  muttt  lie 
set  BRide,  or  cmflrmatlon  thereof  with- 
held. But  has  he  shown  himself  bo  quail- 
fled?  It  will  be  noticed  that  the  petition 
tails  to  allef^e  that  the  petliluner  and  bla 
brothers  are,  or  that  either  of  them  Is,  of 
proper  uge,  and  possesses  the  necessary 
qnalificotloDS  that  entitle  hlra  to  net  as 
such  administrator.  Dnder  the  role  that 
the  averments  of  a  pleading  will  be  most 
Btronsly  coDstrned  against  the  pleader, 
we  must  pn»ume  that  the  petitioner  did 
not  posKFss  SQch  qnaliflcatians.  It  is  true 
the  petition  avers  that  the  petitioner,  as 
well  as  his  brothers,  has  each  "the  lawtol 
right  to  be  preferred  as  adminiatrator  ol 
said  estate,"  but  this  Is  not  sufficient.  The 
statement  qnoted  Is*  at  must,  but  a  lexal 
conclasion,  and  not  a  fact.  But  It  is  facta, 
and  not  eonclaslona,  that  must  be  plead- 
ed, in  order  to  make  the  pleading  good. 
For  aught  that  appears,  the  petitlouer 
may  be  an  Infant,  or  otherwise  dlsqaall- 
fled  from  taking  apon  himself  Che  respon- 
sible position  of  admlnlsterinfl  upon  the 
estate.  He  Bboald  have  made  a  clear  case 
npon  paper,  showing  that  he  was  fully 
qualified  to  receive  the  appointment. 
Having  failed  to  do  this,  be  caonnt  com- 

f>lain  of  the  ruling  of  the  court  in  eaetatn- 
ng  the  demurrer.  Judgment  affirmed- 


(8  ma.  Apv.  HI) 

BALDWIN  V.  THBBLKBLD.! 

VAppeilate  Court  of  iDdiana.    S^t  26,  1883.) 

BALB  OV  FOReiD  NOTB  —  Aotiok  tok  Dauaobs — 
OoiDLAniT— Sals  or  HbBia--Aonoir  Vun 
—FiNDiaoa— Hunramrar— Xvunmoa. 

1.  A  oomplaint  which  aver*  that  defendant 
•old  and  assigned  u>  plaintiff,  by  aeparate  1d- 
■trumeot,  a  certain  promisBorr  note,  which 
proved  to  be  fcffged  and  worthless,  states  a 
cause  of  action. 

2.  P'^ndines  that  plaintiff  sold  to  defend- 
ant a  horee  for  a  certain  Bum,  and  recetred 
therefor  defendant's  ante  for  a  specified 
amount,  which  was  afterwarda  paid,  and  an  a»> 
alRniuent  of  a  torgii  note,  which  la  unpaid, 
support  coucluaions  that  the  awignment  of  the 
note  was  not  a  payment  of  any  part  ot  the 
Talue  of  the  hoive,  and  that  plamtlff  Is  en- 
titled -  to  recover  the  balance  represented  by 
su<?h  note,  without  a  finding  that  the  hone  was 
delivered  to  dtjfendant- 

3.  Aa  answer  of  payment  raises  an  affirm- 
atlTo  issue,  which  defendant  Is  bound  to  prove, 
and  a  failure  to  find  that  the  horse  was  not 
paid  for  does  not  defeat  piaindff's  right  to  re- 
cover the  value;  rince,  If  the  facts  found  do 
not  determine  the  issue  of  payment  in  defend- 
ant's favor,  he  fails  in  his  plea. 

4.  In  an  action  for  damages  for  the  a»- 
aignmrat  by  defendant  to  plaintiff  of  a  forged 
Dote,  it  Is  not  neoesHaiy  for  iriaintlff  to  show 
diligence  In  aa  effort  to  collect  it  to  entitle  him 
to  recover,  sven  If  defendant  is  sned  as  sn  In- 
dorser. 

5.  Where  sndi  note  Is  taken  in  pert'  pny* 
meat  for  property,  plaintiff  may  disregard  the 
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assignment,  and  sas  for  dw  vahw  a(  dw  ivq^ 
erty. 

6.  Where,  on  appeal,  eounsd  merely  refer 
to  the  grounds  of  oojectlon  stated  In  the  trial 
court  to  the  admission  of  certain  evidence,  and 
insist  that  the  objection  ahonld  have  been  sus- 
tained, the  qneation  of  Its  admiaailnlity  Is  not 
"discussed,"  and  the  court  will  not  determine 
It 

7.  It  appeared  that,  when  defmdant  as- 
signed the  note  to  plaintiff,  an  action  on  it  by 
him  was  pending  against  the  makers  in  a  for- 
eign state,  in  wbldi  def«idaDts  therein  pleaded 
the  iorgwj,  and  that  defendant  aftuwards 
dismiss^  the  action.  Held  that,  though  the 
plea  in  such  case  was  no  evidence  of  fore«y, 
the  transcript  of  the  record  of  the  court  there- 
in was  admissible  in  evidence  as  part  of  the 
history  of  the  transaction,  and  to  snow  defend- 
ant's want  of  faith  In  the  gMtnineness  of  the 
note. 

8.  It  was  not  error  to  enilnde  evidence  of 
the  cootenta  of  certain  letters  referred  to  by 
defendant  as  a  witness,  after  be  practicaily  ad- 
mitted that  be  voluntarily  destroyed  them  after 
he  commenced  the  action  on  the  forged  note. 

9.  Where  such  note  was  signed  by  two  per- 
aoast  and  def«idaQt  testified  that  the  signature 
claimed  to  be  forged  was  genuine,  it  was  not 
error  to  pennlt  an  expert  witness  to  testify 
that,  in  his  opinion,  both  signatures  were  writ- 
ten by  the  same  persoa. 

10.  The  fact  that  such  evidence  was  orig- 
inal, and  was  admitted  In  rehnttat,  la  not  suffi- 
cient cause  for  reversal,  where  it  does  not  ap- 
pear that  the  eonrt  abused  Its  discretion  In  ad- 
mitting it  oat  of  its  order. 

Appeal  from  circuit  court,  Clinton  coun- 
ty; T.  H.  Palmer,  Siieelal  Judge. 

Action  by  William  G.  Threlkeld  against 
Ellas  J.  Baldwin  lor  damages  caused  by 
the  sale  and  assignment  tu  plaintiff  by 
defendant  of  a  forged  note,  and  for  (he 
value  of  a  horse  sold  to  defendant.  From 
a  Judginnnt  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Paul  ft  Broner,  for  appelant.  RtaUDs 
ft  Riatlne,  for  appellee. 

REINHARD,  J.  The  appellee  sned  the 
appellant  In  the  coart  below,  the  com- 
plaint being  In  two  paragraphs.  There 
was  nodemurrer  flled  to  either  paragraph 
of  the  complaint,  but  there  la  an  asflgn- 
ment  of  error  that  the  first  paragraph 
fulls  to  state  facts  snfflcient  to  constitute 
a  cause  of  action.  The  sobstauce  of  the 
averments  of  this  paragraph  Is  that  on 
the  8th  day  of  October,  188H,  the  appellant 
sold  and  assigned  to  the  appellee,  by  sepa- 
rate Instroiaent,  a  certain  prumlsaury. 
note,  dated  November  8,  1887,  and  pur- 
porting to  be  signed  by  John  L.  Bryan 
and  William  Bryan,  payable  to  the  order 
or  the  appellant,  for  the  sum  of  f  5H2.05, 
and  due  one  day  after  date;  that  the  con- 
Blderation  paid  for  said  note,  and  the  as- 
Blgnment  thereof,  was  a  staltlon  of  the 
valne  of  9700;  that  copies  of  the  written 
aaHignment  and  the  nste  are  filed  with 
this  paragraph  of  complaint;  ttiat  the 
promissory  note  so  sold  and  assigned  to 
the  appellee  was  a  forgery,  and  was  not 
executed  by  Bald  William  Bryan;  that,  by 
reason  nf  snch  forgery,  the  said  note  Is 
absolutely  worthless;  and  that  appellee 
has  been  damaged  in  the  sum  of  $800,  for 
which  he  demands  Judgment.  The  appel- 
lant's coansel  have  not  pointed  oat  any 
Objection  to  this  complaint  which  would 
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render  It  bad  on  aBsIgament  of  error,  and 
we  bave  dlacovered  none.  Its  tbuory  Is 
that  the  appellee  has  been  damaged  by 
reason  of  the  sale  to  blm  of  the  lorged 
and  worthless  note.  Counsel  arfcue  that 
there  Is  a  wide  difference  between  an  as- 
BlKoment  and  an  Indorsement  of  a  note, 
and  wn  fully  agree  with  them  in  their  po- 
sition. But  there  Is  no  need  for  dran^lng 
any  such  dlatlnctlou  here,  for  the  reason 
that  this  Is  ooc  an  action  against  an  In- 
dorser,  and  is  not  claimed  to  be  sncta. 
Some  question  Is  also  attempted  to  be 
made  as  to  the  correct  measore  of  dam- 
ages la  such  a  suit;  but  no  such  qnestioii 
Is  Involved  In  the  objection  to  the  com- 
plaint. The  appellee,  by  this  paragraph, 
shows  himself  entltli^d  to  recover  some 
damages.  He  wonld  be  entitled,  on  the 
facta  averred,  to  recover  the  amount  be 

Said  for  the  note.  Whether  the  amount 
e  should  recover  would  be  the  actual 
valae  of  the  horse  or  the  price  agreed  upon 
without  regard  to  the  value  fa  not  raised 
by  this  pleading. 

The  second  paragraph  of  the  complaint 
was  in  the  notare  of  an  action  on  an  ac- 
count for  the  value  of  a  horse  sold  end  deliv- 
ered by  appellee  to  appellant,  for  tbe  price 
of  S65U,  of  which  sam  |50  bad  been  paid  by 
the  appellant.  To  this  paragraph  an  an- 
swer was  filed,  In  two  paragraphs,  vis. ; 
(1)  Thegenerai denial;  (2)  paymentforthe 
horsfl  before  the  action  was  commenced. 
Tbe  appellee  filed  a  general  denial  In  rcpfy 
to  the  second  paragraph  of  answer,  and 
the  cause  was  submitted  to  theconrtfor 
trial.  At  the  request  of  the  parties,  the 
court  made  a  special  finding  of  facts  and 
legal  conclusloDB,  The  second  speclHca- 
tlon  of  error  Is  that  the  court  erred  in  its 
conclusions  of  law  from  tbe  facts  found. 
It  la  luslsted.  In  tbe  drst  place,  that  the 
special  finding  contains  only  items  of  evi- 
dence, and  not  ultimate  facts.  Thespeclal 
flndlng  is,  in  Bubstance,  tbat  on  tbe  8th 
day  of  October.  1888.  tbe  appellant  com- 
menced an  action  In  the  chancery  court  of 
Kenton  county,  Ky.,  against  John  L. 
Bryan  and  Wllltum  Bryau,  upon  a  prom- 
issory note  of  tbe  tenor  set  out  In  tbe 
finding;  that  afterwards, on  tbe  sameday, 
appellee  sold  to  appellant  a  saddle  horse 
of  the  valne  of  9500,  and  received  from  ap- 
pellant his  note  for  $50,  wblcli  was  after- 
wards paid,  and  a  certain  written  assign- 
ment nf  tbe  note  sued  on  In  tbe  Kentucky 
court  and  tbe  proceeds  thereof.  Tbe  as- 
Hlgnment  Is  also  set  out  In  tbe  finding.  It 
is  further  found  that  this  note  was  exe- 
cuted by  John  L.  Bryan,  hut  that  William 
Bryan  did  nut  slgnlt;  that  John  L.  Bryan 
signed  William's  name  to  tbe  note  with- 
out legal  authority  to  do  so,  and  without 
the  knowledge  or  consentol  said  William ; 
tbat,  at  tbe  time  said  suit  was  comnrenced 
In  tbe  Kenton  chancery  court  uf  ICen- 
tucky,  said  John  L.  Bryan  was  wholly  Id- 
Bolvent,  aud  was  a  nonresident  of  the 
state  of  Kentucky;  that  William  Bryan 
was  then  solvent;  tbat  in  said  suit  the 
said  William  Bryan  filed  a  separate  an- 
swer of  non  est  factum,  duly  verified; 
that,  upon  the  filing  of  such  answer.  John 
L.  Bryan  dismissed  said  action:  that  the 
note  BO  sued  upon  was  given  in  renewal 
ol  another  note  before  executed  by  John 


L.  and  William  Bryan  to  the  appellant 
for  a  valuable  consideration,  tbu  said 
John  L.  signing  the  name  of  said  William 
Bryan  to  said  original  note,  with  full  au- 
thority to  do  so  from  said  William;  that 
no  part  of  Bald  assigned  note  has  been 
paid;  that,  at  tbe  time  appellee  accepted 
said  assignment,  he  knew  that  said  John 
L.  Bryan  was  Insolvent;  and  that  he  re- 
lied opun  tbe  genuineness  of  said  note  so 
assigned,  and  upon  the  solvency  of  said 
William  Bryan  for  its  payment.  From 
tbepe  facts  the  court  concludes  (1)  that 
the  assignment  of  tbe  note  In  question 
was  not  a  payment  of  any  part  of  tbe 
value  of  said  horse  so  sold  by  appellee  to 
appellant;  (2)  that  appellee  Is  entitled  to 
recover  the  unpaid  balance  of  such  value, 
vli.  9450.  We  think,  while  these  fiadinfcs 
contain  somu  evidentiary  facts,  they  also 
contain  sutfielent  ultimate  facts  to  war- 
rant the  conelnslons  drawn  by  tbeconrt. 
It  ia  objected  that  the  findtntrs  fall  to 
show  tbat  there  was  any  delivery  of  tbe 
horse.  It  is  found  that  tbe  appellee  sold 
the  horse  to  the  appellant.  The  execution 
of  tbe  950  note,  even  without  the  assign- 
ment of  tbe  Bryan  note,  made  the  sale  a 
complete,  and  not  an  executory,  one,  and 
the  title  la  the  horse  pasmd  to  tbe  appel- 
lant. Possibly  the  appellee  migtat  nave 
bad  the  right  to  have  the  sale  annulled 
for  the  fraud  of  the  furged  note  transac- 
tion, but  certainly  tbe  appellant  could 
not  treat  tbe  sale  as  void  for  that  reason. 
Tbe  Bale  was  not  void  under  tbe  statute 
of  frauds,  because  the  9f>0uote  was  a  part 
payment  of  the  price  of  the  horse,  and  en- 
titled tbe  appellant  to  pusKettslun  so  long 
as  the  sale  was  not  disavowed  by  the  ap- 
pellee. Tbe  title  in  the  horse  having 
passed  to  the  appellant,  he  could  bav» 
brought  replevin  for  him  incase  the  appel- 
lee had  refused  to  deliver  him,  and  we 
must  presume  tbat  be  obtained  such  pos- 
aeasion.  Having  thua  purchased  tbe 
borse,  ho  was  legally  bound  to  pay  for 
him.  This  he  could  not  do  with  a  foj^ed 
note,  aud  hence  tbe  flndlng  that  this  note 
was  no  payment  la  cjrrect.  Itwaanot 
easentiai  tbat  the  finding  should  show  a 
delivery. 

It  is  further  complained  that  the  finding 
fails  to  show  the  ultimate  tact  that  tbe 
horse  was  not  paid  for,  the  appellant  in- 
sisting that  there  can  be  no  recovery  with- 
out the  flndlng  of  such  fact.  If  It  be  con- 
ceded that  there iB  no  Buch  finding,  it  by 
ni>  means  follows  that  the  failure  to  so 
find  dereatstbeappellee's  right  to  recover. 
Tbe  answer  of  payment  raised  an  aftlrma- 
tive  Issue  which  tbe  appellant  was  bound 
to  prove.  If  tbe  facts  found  do  not  deter^ 
mine  this  issue  in  his  favor,  tbe  appellant 
falls  in  his  plea.  Vannoy  v.  Dupres,  78 
Ind.  26;  Dodge  v.  Pope,  »3  Ind.  48U:  Gray 
V.Taylor,  2  Ind.  App.  15B,  28N.  B.  Bep. 
220. 

It  is  further  urged  that  tbeultlmate  fact 
as  to  bow  much  was  duo  the  appellee  was 
not  found  by  the  court.  But  the  fftcts 
found,  wben  taken  together,  show  tbat 
therR  was  due  the  appellee  the  aom  of 
9450,  The  appellant  had  purchased  the 
horse,  and  it  was  of  the  value  of  $300. 
Fifty  dollars  of  this  amount  bad  been 
paid.  Ttaeae  facte  if  arranted  the  Inference 
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drawn  by  the  cobrt  In  Its  second  conela- 
bIod,  that  the  appellee  wae  entltlpd  tore- 
cover  the  anpaid  balance  of  that  value, 
to  wit,  f450,  without  a  apeclfle  Btatenient 
that  tbe  amooDt  uf  ^4S0  was  still  due. 

Some  qneetlon  is  made,  abo,  tbat  tbe 
facta  fouDd  abow  no  dlllKeoee  in  the  col- 
lection of  the  note.  We  have  already  seen 
that  the  facts  fonnd  amply  support  tbe 
second  paraeraph  of  the  complulut,  Qad 
tbe  question  of  tbe  aselgament  of  tbe  note 
may  tberelorebeentlrelydlareKarded.  But, 
If  tbe  flrat  paragrapfa  uf  the  complaiut 
were  essential  to  a  recovery  npon  the 
facts  found,  stlU  the  appellant's  conten- 
tion cannot  prevail  on  this  point.  The  as- 
sumption underlying  this  contention  ia 
that  tbe  suit  Is  npon  an  Indorsement. 
Even  If  this  were  true.  It  would  not  be 
necessary  to  show  dlllicence  when  diligence 
was  noavalUng.  That  it  would  have 
been  unavaning  was  shown  by  the  fact 
that  as  to  William  Bryan  the  note  wad  a 
forgery,  and  that  John  L.  was  Insolvent, 
and  a  nonresident  of  the  state  of  Ken- 
tucky, where  the  appellee  resided.  But 
tbe  first  paragraph  dues  not  count  npon 
an  Indorsement  of  tlie  note,  as  we  have 
already  seen.  It  Is  an  action  for  dam* 
ages  for  the  assignment  of  a  lorged  and 
worthless  note.  The  measure  uf  dam- 
ages In  snch  case  is  the  amount  paid  for 
the  note,  which,  In  the  case  at  bar,  was 
tbe  valne  of  the  horse  less  tbe  amount 
paid.  The  iodorser  of  a  note  warrants 
tbe  genolneneas  and  ability  of  the  maker 
to  pay.  ADeman  v.  Wheeler,  101  Ibd.  141 ; 
Herald  v.  Scott.  S  Ind.  66.  If  the  maker 
is  a  nonresident  of  the  state  at  the  time  of 
tbe  matnrlty  of  the  note,  snit  need  not  be 
brought  against  tbe  makers  before  suing 
the  ihdorser.  Sayre  v.  McEwen,41  Ind. 
101» ;  Tltns  V.  Seward,  6H  Ind.  456.  We  ere 
tbe  oj^nlon,  ther^nv.  tbat  the  appel- 
lant's liability  Is  established  by  the  facts 
found,  even  It  he  was  sued  as  an  Indorser 
of  the  note.  Bnt  we  think  the  appellee 
had  a  right  to  disregard  the  assignment, 
and  sue  for  the  value  of  the  horse,  as  he 
did  in  the  second  paragraph  of  bis  com- 
plaint. The  exceptions  to  tbe  conclusions 
of  law  are  not  sustained. 

The  first  assignment  of  error  is  theover- 
rollng  of  the  appellant's  motion  for  a  new 
trial.  It  Is  urged  that  the  evidence  is  in- 
BDlflclent  to  Bustaln  the  flodlng.  The  ap- 
pellant insists  tbat  there  is  no  evidence  of 
the  fact  that  the  note  was  not  genuine  as 
to  William  Bryan,  other  than  the  plea  of 
non  est  factumflled  la  tbe  Kentucky  court, 
and  tbat  this  plea  furnishes  no  proof 
whatever  of  the  forgery  alleged.  In  the 
last  cunclaslon  we  quite  agree  with  coun- 
sel, bnt  they  are  in  error  In  their  aBHunii>- 
tlon  that  no  other  evidence  was  adduced 
upon  the  point  ot  the  nongenulneness  of 
the  note.  The  record  discloses  that 
"plaintiff,  by  his  connsel,  wttb  permission 
of  the  court,  and  consent  of  counsel  on  the 
other  side,  introduced  and  read  in  evi- 
dence the  depositions  of  James  W.  Bryan 
and  B.  D.  Seely.  *  •  •  in  words  and 
figures  following,  to  wit:  After  stating 
tbat  he  was  a  lawyer,  and  resided  In  Cov- 
ington, Ky.,  the  witness  Bryan  testified 
that  the  note  In  question  was  written  by 
him  at  hto  lavofilce  In  Corlngton,  Ky., 


and  that  It  was  given  In  renewal  of  ad- 
other  note  signed  by  John  L.  and  William 
Bryan,  which  he  held  for  collection ;  that 
John  L.  Bryan  signed  his  own  name  and 
that  of  William  Bryan  in  the  presence  of 
the  witness,  and  also  in  tbe  presence  of 
tbe  appellant;  and  tbat  John  L.  Bryan 
then  stated  in  thepresence  of  the  twothat 
he  had  no  written  authority  to  sign  Wil- 
liam's name,  wblle  Baldwln  stated  tbat  it 
made  no  difference,  as  It  would  be  settled 
through  Lucky  Baldwin,  lor  whom  John 
L.  Bryan  was  to  work  in  Callfomia."  D. 
A.  Coulter,  a  banker,  testified,  as  an  ex- 
pert, that.  In  bis  opinion,  both  names 
were  written  by  the  same  hand.  The  ap- 
pellant testified  that  William  Bryan  had 
signed  bis  own  name  to  the  note,  but  tbe 
court  was  not  compelled  tu  accept  this 
testimony  as  against  that  of  tbe  other 
two  witnesses.  The  appellant  did  not 
proceed  npon  the  theory  that  John  L. 
Bryan  nad  signed  William's  name  by  the 
letter's  authority  and  consent,  bnt  that 
William  himself  wrote  his  name  to  the 
note.  In  view  of  theee  facts,  the  conrt 
had  a  right  tu  accept  tbe  tbaory  of  tbe  ap- 
pellee tbat  tbe  name  of  WUIlam  Bryan 
was  signed  by  John  h.  Bryan  without 
theconsent  and  authority  of  tbe  former. 
We  regard  the  evidence  as  sufficient  to 
warrant  the  court  in  Its  conclusion. 

The  next  ground  assigned  In  tbe  motion 
for  u  new  trial  Is  that  the  finding  of  the 
court  Is  contrary  to  law.  The  onlydlscns- 
^on  ot  this  point  made  by  appellant's 
counsel  Is  a  reference  to  their  argument 
upon  the  flrat  ground  tor  a  new  trial,  and, 
aa  we  have  already  disposed  of  tbat,  no 
further  notice  of  the  aame  will  be  neces- 
sary. 

The  appellant  next  complains  of  error  of 
law  occurring  at  the  trial.  This  alleged 
error  consists  of  the  admlBslon  In  evi- 
dence ot  the  written  assignment  ot  the 
note  di«cribed  in  the  complaint.  The 
only  dlBcnsslon  of  this  question  made  by 
connsel  in  their  brief  1b  a  relerence  to  tbe 
grounds  of  objection  stated  In  tbe  trial 
court,  and  insisting  that  the  objection 
there  made  should  have  been  sustained. 
We  do  not  think  the  question  i8**dla- 
cassed,"  and  It  is  therefore  not  presented 
for  our  determination.  Elliott,  App. 
Proc.  S  446. 

Complaint  iB  also  made  of  the  ruling  ot 
the  court  in  admitting  in  evidence  a  certi- 
fied transcript  of  the  Kentucky  chancery 
court,  showing  tbe  suit  npon  the  note  in 
question,  the  plea  of  non  est  factum  filed 
in  tbe  cause,  and  the  dismissal  ot  the  ac- 
tion. We  agree  with  appellant's  counsel 
tbat  this  tritnscript  famishes  no  sort  ot 
evidence  tending  to  establish  the  forgery 
of  the  note.  It  duns  not  appear  that  \t 
was  admitted  tor  this  purpose.  We  think 
the  transcript  was  competent  as  a  part 
at  the  history  ot  the  transaction.  The 
written  asslgDment  shows  tbat  an  action 
on  this  note  was  pendingln  the  chancery 
cuurt  of  Kenton  county,  Ky.,  at  the  time 
such  assignment  was  executed.  It  was 
proper  to  show  what  had  become  of  this 
action,— whether  It  had  been  prosecuted 
to  final  Judgment  In  tbe  appellant's  name, 
or,  it  not,  how  It  was  taken  out  of  court. 
Tbe  steps  taken  In  tbe  salt  were  taken  by 


Digitized  by  Google 


irOBTHKASTEBN  BEPOBTBIb  YOb  84. 


tbe  app^nnt  himself,  who  was  the  plaln- 
tlS.  If  bedtamliMed  bleactlOD  after  the  plea 
of  non  eat  lactam  was  filed,  It  waa  a  elr- 
cnmataneeteiiillDK  toshow  tbe  appellant's 
want  of  faith  In  tbe  genolneneaa  of  the 
note.  This  was,  of  courae,  subject  to  any 
explanation  he  might  desire  to  make  eoo- 
cernlng  tbe  dlsmittHal,  and  was  In  no  wise 
conclusive  upon  htm.  But  we  cannot  say 
that  the  court  had  no  right  to  consider 
ft.  Of  coorse,  the  plea  of  non  est  factum 
conid  not  be  considered  as  evidence  of  tbs 
forgery,  and  there  la  nothlDK  to  show 
that  It  waa  admitted  for  any  each  pnr- 
pose.  There  was  no  error  In  admitting 
the  transcript  In  evidence. 

The  conrt  sustained  an  objection  of  tbe 
appellee  to  proving  the  contents  ol  cer- 
tahi  letters  testified  to  brtbe  appellant 
after  he  bad  practically  admitted  that  be 
Toluntarily  destroyed  the  letters  after  he 
bad  commenced  the  suit  on  the  note 
against  the  Bryans.  The  court  had  a 
right  to  deduce  from  the  act  of  destruc- 
tion after  the  commencement  of  such  enlt 
the  luference  of  a  fraudnlent  design  to  do 
away  with  tbe  letters  themselves,  and  up- 
on this  theory  tbe  exclnslon  of  tbe  uvl- 
denee  was  proper.  Bridge  Co.  t.  Apple- 
gate,  18  Ind.  839;  Bndolph  v.  Lane,  67 
Ind.116. 

A  reversal  Is  finally  asked  because  tbe 
conrt  permitted  the  appellee  to  examine 
an  expert  witness  as  Co  the  handwriting 
In  the  signntures  to  the  note.  Appellant 
bad  teetltled  that  the  signature  of  Wll. 
Hans  Bryan  bad  been  placed  there  by  Wil- 
liam himself.  To  rebut  this,  tbe  appellee 
sought  to  show  that  John  L.  Bryan  had 
signed  both  names  to  the  note.  The  ex- 
pert witness  was  permitted  to  testify 
that.  In  bis  opinion,  both  names  were 
written  by  the  same  hand.  There  was  no 
error  in  this  ruling.  Bven  If  tbe  testimony 
was  original.  It  was  within  tbe  discretion 
of  the  court  to  admit  It  at  any  stage  of  tbe 
proceeding;  and,  unless  a  clear  abuse  of 
such  discretion  were  shown,  there  would 
be  no  canse  for  reversal  because  of  the  In- 
troduction of  tbe  testimony  out  of  Us 
order.  Stewart  T.Smltb,  lit  Ind.&!!8, 18 
N.  E.  Rep.  48. 

Tbls  disposes  of  all  the  qoratlona  pre- 
sented, and  we  find  no  avallabls  error. 
Judgment  alBnned. 


McWHORTBB  v.  KORRI&> 

(Appelbtte  Ooort  of  Indians.    Sept  28,  1883.) 

NsaoTiABLa  ImTRCUKT— AssiovABiLrrr— Ptau>- 
IKS— Rss  JcDicjLTi.— Relbabi— ErrsoT. 

1,  There  ie  no  availsble  error  In  a  refusal 
to  strike  out  i>art  of  s  pleading. 

2.  An  agreement  to  pay  Interest  Mi  a  cer- 
tain anm  dnring  the  lifetime  of  a  payee  or  hia 
wife  is  assisnable,  under  Rev.  St.  1881,  | 
6S01,  proTlding  that  all  notea  or  inatroments 
in  wriuas,  aigned  by  any  person  who  promises 
to  pay  money,  or  acknowledKea  mooer  to  be 
du<k  ahall  be  aegotiable  by  indorsement. ' 

8.  An  sgreement  providing  that  tiie  maker 
wIU  pay  Interest  on  $300  daring  the  life  of  the 
payee  or  Ma  wife  suflBdently  sbowa  an  agree- 
ment to  pay  a  fixed  sum,  though  the  principal 
is  never  payable^ 

4  In  an  action  on  an  saawement  In  writ- 
lag  to  pay  money,  idaintifr  aliegsd  In  the  first 


pasagr^  of  Us  ootaplalnt  Ost  tbe  payee  gave 
the  same  to  his  wife,  when  executed,  and  that 
on  the  payee's  death  he  devised  all  his  property 
to  his  wife,  and  that  tbe  court,  by  order,  vest- 
ed the  payee's  property  In  his  wife,  and  that 
she  then  asaigned  and  delivered  the  fautromCTt 
to  plaintilf.  In  a  second  paragraph  he  alleged 
that  the  payee  devised  all  his  property  to  hia 
wife:  that  the  court,  by  its  decree,  vested  aU 
the  estate  in  her;  and  that  she  assigned  the  in- 
strumeat  in  suit  to  plaintiff.  Bdd.  that  the 
complaint  showed  a  good  title  in  plaintiff. 

6.  A  dismissal  of  an  acti<Mi  or  a  party  la 
not  an  adjudication  of  the  sahJeet-mMter, 
tbouirii  brought  about  by  an  Announconent  of 
the  court  that  there  can  be  no  recovery  unless 
further  evidence  is  introduced. 

6.  Where  the  evidence  Is  uncontradicted 
that  the  instrum«it  was  the  property  of  the 
payee's  wife  from  July  14,  1874,— uie  day  after 
Its  execution,— a  receipt  in  full  from  the  payee, 
dated  In  1883,  and  a  settlement  with  mm  In 
1880,  are  no  defense  to  the  actioa. 

Appeal  from  circuit  court.  Noble  conn- 
ty;  J.  W.  Adair.  JuilMce. 

Action  by  Marion  Norris  against  Aaroa 
McWhorter.  Judgment  for  plaintiff.  De- 
fendant appeals.  AOlrmed. 

H.  O.  Zimmerman,  for  appellant.  L. 
Welker,  lor  appellee. 

BOSS,  J.  The  Judgment  appealed  from 
was  rendered  In  an  action  brought  by  tbe 
appellee  to  recover  upon  the  following 
written  oUlgatlon:  **«1U0.00.  Wawaka, 
Ind..  July  18th.  1874.  One  year  after  data. 
1  promise  to  pay  to  Jobn  MeWborter.  or 
order,  ten  per  cent.  Interest  on  three  bnn- 
dred  dollars,  during  bis  and  bis  wife's  life- 
time, per  year,  value  received,  wltfaont  re- 
lief whatever  from  valnatlonaudappralae- 
ment  laws,  with  10  per  centum  interest, 
and  10  per  centum  additional  for  attor- 
ney's fees.  If  collected  by  salt  or  legal  pro- 
cess. Aaron  McWborter."  Tbe  com- 
plaint la  In  two  paragraptaa,  to  each  ot 
wbleh  a  demnrm-lor  want  of  facts  was 
filed  and  oveiruled. .  The  complaint  Isaa 
follows:  "Plaintiff  complains  of  defend- 
ant, and  says  that  on  the  18th  day  of 
July,  1N74,  said  defendant,  by  bis  note,  « 
copy  of  which  Is  Hied  herewltb,  aiarked 
'Exhibit  A,*  and  made  a  part  bereof, 
promised  to  pay  Jobn  McWhorter  tea  par 
cent.  Interest  on  three  bnndred  dollars, 
dnring  bis  and  his  wife's  lifetime,  per  year, 
payable  annually,  with  ten  percent.  In- 
terest thereon, and  ten  percent,  attorney's 
fees;  that  at  the  date  of  the  execution  of 
said  note,  said  John  McWhorter  gave  and 
delivered  said  note  to  Charlotte  McWhor- 
ter, bis  wlfs,  as  her  property,  for  wlioae 
benefit  said  note  was  i^ren:  that  aald 
John  McWhorter  departed  this  life  on  tbe 
leth  day  of  August.  1884;  that,  by  the 
terms  o!  bis  said  will,  he  devised  all  of  bin 
property  tt>  his  said  wife,  Charlotte,  and 
that,  by  decree  and  order  of  tbls  court, 
all  of  his  said  property,  rights, and  credits 
were  vested  In  bis  said  widow,  Charlotte 
McWhorter,  tbe  same  amounting  to  leas 
than  DOO  dollars ;  that  said  note  was  by 
said  John  McWhorter  transferred  to  aald 
Charlotte  by  delivery,  simply;  thataftw 
said  order  of  said  court  vesting  said  prop- 
erty In  said  Charlotte,  to  wit,  on  tbe  

day  of  May,  1888.  said  Charlotte  sold,  a*, 
signed,  and  transbrrsd  said  note  to  this 
plalntUI,  fur  a  Taluable  ouaslderatloaj  taj 
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tier  written  Indorsement  thereon;  that 
Halt!  qote  Is  long  past  due,  and  wholly  un- 

gald:  and  plalntlll  furtber  aayn  that  said 
bariotte  li  attU  llrlng.  Wherefora,  plain- 
tiff deniaods  Jadffment  for  one  tbouaand 
dollsre."  (2)  "Foraaecoad  and  farther 
canae  uf  action,  plaintiff  complains  ut  de- 
fendant, and  says  that  defendant,  by  bis 
note,  a  copy  of  which  Is  herewith  filed, 
marked  'Exhibit  A/  and  made  a  part 
hereof,  promised  to  pay  John  UeWhorter, 
or  order,  ten  per  cent.  Interest  on  800  dol- 
lars during  his  and  Ms  wife's  natural  life- 
time, payable  yearly,  with  ton  per  cent, 
interest  And  ten  percent,  attorney's  fees; 
that  said  John  McWhiirter  departed  this 
life  on  Aujcnst  15, 18S4;  that,  by  the  terms 
(>I  bis  will,  he  gave  and  devlwed  all  uf  his 

Property  to  bla  said  wUe,  Charlotte, 
laintlff  further  avers  that  this  court,  by 

decree,  on  the   day  of  ,  1885, 

vested  all  of  the  property,  rlichts,  and 
credits  of  said  John  McWhorter,  deceased, 
In  his  nidow,  Charlotte,  who  waa  the  sole 
owner  of  said  note,  with  all  of  the  rights 
of  said  John;  that  said  Charlotte  Mc- 
Whorter, by  her  written  Indorsement,  as- 
signed and  transferred  said  note  to  this 
plaintiff.  Plaintiff  farther  aaya  that  said 
Charlotte  la  still  living :  that  said  note  is 
-dae  and  wholly  unpaid.    Wherefore,"  etc. 

The  appellant, preceding  tbe  filing  of  the 
demurrer  to  tbe  first  paragraph,  filed  a 
motion  to  strike  out  parts  thereof,  which 
was  oTcrrnled  by  the  court.  There  Is  no 
available  error  in  overruling  a  motion  to 
strike  out  parts  of  a  pleading.  Owens 
V .  Tague,  8  lod.  App.  246,  29  N.  E.  Rep.  784 ; 
Walker  v.  Larkin,  127  Ind.  100,  26  N.  B. 
Rep.  ftS4;  Lewis  V.  God  man,  129  Ind.  S69, 
27  N.  E.  Rep.  663,  and  cases  cited ;  Hol- 
land V.  Holland.  131  Ind.  106,  80  N.  B.  Rep. 
1076,  and  cases  cited. 

It  fa  earnestly  inalBted  that  the  Inatro- 
mentsnedonia  not  a  promissory  ante; 
beoca.  not  negotiable.  Section  6501,  Be v. 
fit.  18R1,  provides  that  "all  prorolssory 
notes,  bills  of  exchange,  bonds  and  other 
Inatruments  In  writing,  signed  by  any 
person  who  promises  to  pay  money,  or 
acknowledges  money  to  be  due,  or  for  tbe 
■delivery  ol  a  speclfle  artlde.  or  to  convey 
property,  or  to  periorm  any  stipulation 
therein  mentioned  shall  Im  negotiable  by 
endorsement  thereon,  so  as  to  vest  the 
property  thereof  In  each  endorsee  succes- 
sively. "  Tbe  obligation  sued  on,  whether 
a  promissory  note  or  simply  an  obliga- 
tion to  pay  money,  was  clearly  awdga- 
able,  nnder  tbls  section  of  the  atatate. 
The  contention  of  coansel  Is  that  the  ob- 
ligation Itself  does  not  show  an  agree- 
ment tu  pay  a  fixed  sum  as  principal,  and 
that,  without  a  principal,  to  become  due 
and  payable,  there  Is  nothing  for  the  use 
of  which  Interest  Is  to  be  paid.  In  this 
■contention  we  cannot  concur.  True,  the 
obligation  does  not  provide  for  the  pay- 
ment of  a  sum  as  principal,  bat  the  prin- 
cipal is  designated  us  the  sum  upon  which 
Interest  is  tu  be  calculated,  namely,  S300. 

It  Is  contended  by  appellant  that  both 
paragraphs  of  the  complaint  are  Insufll. 
cient.  In  tills:  that  they  are  "so  amhlgn- 
ons  that  no  Issue  thereon  can  be  framed 
which  will  present  In  an  Intelligent  form 
tbe  lasnes  for  trial,  vttfaont  perplexity  and 


confusion :  **  tbe  basis  of  c<>ttDsel*B  argu- 
ment being  that  the  facts  alleged  with  ref- 
erence to  the  ownership  are  not  only  so 
Indefinite  as  to  show  no  ownership  what- 
ever, but  that  there  are  several  charges  of 
the  manner  In  which  appellee  acquired 
title,  which  allegations  are  Inconaistent 
one  with  the  other.  It  Is  often  true  In 
pleading  that  tacts  are  pleaded  which  are 
Inconsistent  with  other  facts  previously 
pleaded,  and,  when  tbe  pleading  Is  Inenffl- 
cient  without  one  nr  tbe  other  state  of 
facte,  such  inconslstenry  will  virtually 
eliminate  all  such  inconaistent  facts,  and 
the  pleading  cannot  stand.  There  are  no 
such  Incunslstendea  In  tbe  allegations  of 
this  complaint  as  will  destroy  tbe  effect 
of  the  facts  pleaded.  The  ownership  of 
tbe  obligation  sued  on,  as  alleged  In  the 
first  paragraph,  vested  in  Charlotte  Mc- 
Whorter, by  a  transfer  thereof  to  her  by 
her  husband  as  contemplated  by  the 
above  section  of  the  statute.  She  after- 
wards assigned  the  same  to  the  appellee. 
The  allegations  In  this  paragraph  of  tbe 
complaint  with  reference  to  the  death  of 
the  assignor,  John  McWhorter,  were  nec- 
essary, because  tbe  transfer  by  him  to 
said  Charlotte  McWhorter  was  not  iu 
writing.  Section  276.  Rev.  St.  1881,  pro- 
vides as  follows:  "When  any  action  Is 
brought  by  the  assignee  of  a  claim  arising 
out  of  contract,  and  not  anelgned  by  en- 
dorsement In  writing,  the  assignor  shall 
be  made  a  defendant,  to  answer  as  to  the 
assignment  or  bis  interest  In  the  subject  of 
the  action.  And  all  actions  by  assignees 
shall  be  without  prejudice  to  any  set-off 
or  other  defense  existing  at  the  time  of  or 
before  notice  of  tbe  assign  men  t.  except  ac- 
tions on  negotiable  promissory  notes  and 
bills  of  exchange,  transferred  In  good 
faith  and  upon  guod  consideration  before 
dne."  The  case  of  Bingham  v.  Stage,  138 
Ind.  281, 88  N.  B.  Rep.  756,1s  not  In  conflict 
with  this  opinion.  In  tbat  case  the  court 
held  that  the  facts  pleaded  in  the  answer 
were  not  sufficient  to  sustain  the  theory 
that  the  deceased  had  made  a  gift  of  the 
Instrument  sned  on  to  bis  wife,  prior  to 
iita  death.  There  were  no  facts  pleaded 
In  tbat  case  showing  a  transfer  by  tbe 
deceased,  either  liy  dellverv  or  otherwise'. 
The  facts  nll^d  In  the  first  paragraph 
of  tbe  curoplaint  show  a  transfer  to 
Cliarlotte  McWhorter,  appellee's  assignee, 
by  delivery.  In  the  second  paragraph  it 
Is  alleeed  tbat  Charlotte  McWhorter.  ap- 
pellee's assignee,  acquired  title  to  tbe  ot>< 
ligation  by  devise;  and  It  was  also  al- 
leged that  shewne  the  widow  and  only 
heir  at  law  of  said  John  McWhorter.  and 
tbat.  bis  estate  not  exceeding  9600  In 
value,  It  was  set  off  to  her,  as  such  widow, 
by  the  court.  The  objections  nrged  to 
each  paragraph,  that  they  fall  to  show 
title  In  the  appellee,  are  not  well  taken. 
There  was  no  error  In  overruling  the  de- 
murrer to  each  paragraph  of  the  com- 
plaint. 

Tbe  facts  alleged  In  tbe  third  paragraph 
of  appellant's  answer,  to  which  a  de- 
murrer was  sustained,  constitute  no  de- 
fense to  tbe  complaint.  A  party  bringing 
an  action  may  dismiss  it  at  any  time  be- 
fore the)ni7  retiree,  H  tried  before  a  Jury, 
or,  wben  tried  by  tbe  coart,'  at  any  time 
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befoTB  tiie  eoart  baBanDoanced  Itsflndlng. 
Section  883.  Bev.  8t.  1881.  And  such  dts- 
mlHaal  la  Dot  an  adJiirllcatfoD  of  the  sub- 
ject of  the  action  agrainat  him.  He  may 
afterwardH  renew  bin  action  by  brlnRlng 
It  anew,  and  aucb  dlanilsaal  Is  no  bar 
tbereto.  The  contention  o(  counsel  that 
tbe  facts  pleaded  show  that  tbe  dismissal 
was  not  a  voluntary  one,  bnt  was  brought 
about  by  an  annnnncetnent  of  the  court 
thatiunlese  additional  evidence  was  lutro- 
duced,  there  could  be  no  recovery,  does 
not  Btrengthpn  the  answer.  The  uncon- 
tradicted erldence  shows  tbe  obllKatlon 
sued  on  to  have  been  tbe  property  of 
Charlotte  McWhortAr  from  jDlyl4, 1874, 
tbe  next  day  after  its  execution,  until  she 
transferred  It  to  the  appellee.  Hence,  the 
receipt  given  to  appellant  by  John  Mc- 
Whorteron  the  4Th  day  of  June,  1883.  Is 
no  defense  to  this  action.  Appellant  con- 
tmdB  that  the  court  should  have  made  a 
findlosr  that  tbe  obllRatlon  sued  on  was 
satisfied,  not  only  by  the  giving  of  the  re- 
ceipt above  mentioned,  but  also  by  what 
be  terms  a  "family  settlement"  bad  In 
January. 1880.  We  are  unable  to  see  what 
bearing  tbuse  facts  would  have  on  appel- 
lee's rlf(ht  to  recover  in  this  action,  under 
the  flrsc  paragraph  of  the  complaint.  It 
being  evident  that  the  flndlnK  and  Jadg- 
ment  rest  Holely  on  that  paragraph. 
John  McWhorter.  having  no  Interest  In 
the  note,  could  neither  give  a  receipt 
against  It,  nor  include  It  In  his  settlement 
with  appellant  in  January.  1880.  Tbe 
court  below  having  determined  the  rights 
of  the  parties  from  the  evidence,  which 
was  conflicting,  this  court  will  not  review 
its  acts  by  paBslng  upon  the  weight  of 
the  evidence. 

Counsel,  with  great  earnestneas,  Insist 
that  the  court  below  erred  In  the  assees- 
roent  of  the  amount  of  recovery,  the  same 
being  too  large.  The  contention  Is  that 
tbe  court  allowed  interest  on  interest,  or, 
in  other  words,  componnded  tbe  interest. 
The  contract  Baed  on  Btipalated  for  the 
payment  of  a  certain  snm  at  a  sperifled 
time,  which,  if  not  paid  when  due,  was  to 
bear  interest  at  the  rate  of  10  percent. 
The  court,  In  assessing  the  damages,  al- 
lowed bat  8  per  cent.  Interest  on  these 
amounts  from  the  time  they  fell  due.  In 
this  we  think  the  court  erred,  not  In  as- 
sessing the  amount  of  recovery  too  high, 
but  In  assABslng  it  too  low.  The  appellee. 
If  be  was  entitled  to  ioterest  at  all  un- 
der tbe  contract,  was  entitled  to  have 
It  calculated  at  tbe  rate  of  10  per  cent., 
as  provided  therein.  Tbe  Judgment  of  tbe 
court  below  Is  affirmed,  with  &  per  cent, 
damages. 


a  Ind.  App.  EOl) 

SPBINOFIELD  BNGINBl  ft  THBMSHEB, 
CO,  T.  KENNBDY  et  aL 

(Appellate  Court  of  Indiana.   Sept.  27.  1893.) 

Bbtisv  or  FiHDiiies— Plbadiho  — Habmlkss  Er- 

BOK— SAJ.B— WlBHANTT — NOTICB  OP  DeTBOTS — 

Wait  SB  —  Jxmul  Aqbiit—  Authoritt  —  Aots 
xmR  Tbbhikation  of  Aobnct  —  Failure  or 

COTiaiDBRATION— RbCOUPUBNT. 

1.  Where  the  record  does  not  contain  the 
evidencflb  findings  ot  Smetm  not  challenced  by 


motion  for  new  trial  wQI  be  presumed  to  have 

bsen  la  accordance  with  the  evidence. 

2.  Where  a  pleading  consists  of  Bereral 

Eant^aphs,  the  oTerrnlin^  of  a  demnrrer  to  a 
ad  para^rrapfa  is  not  reversible  error  if  the 
record  affirmatiTely  shows  that  the  findinga 
and  judgment  rest  on  other  paracraphs  that 
are  Eood. 

3.  Under  a  contract  of  a  sale  of  a  ma- 
chine, pcoriding  that  continued  use  thereof 
should  be  evidence  of  fulfillment  of  the  war- 
ranty that  it  should  perform  good  work,  reten- 
tion and  use  of  tbe  machine,  eftnr  notice  to 
the  seller  of  defects,  at  the  instigation  of  the 
selling  agent,  and  on  his  promise  that  the  de- 
fects should  be  remedied,  does  not  have  this 
effect 

4.  An  answer  In  an  action  for  the  price  of 
a  separator,  sold  with  a  warrant;  that  It 
should  perform  good  work,  which  alleges  that 
It  crushed  the  wheat,  and  did  not  property  sep- 
arate it.  but  carried  off  large  quantities  wiut 
the  straw,  sufficiently  states  its  defects. 

5.  Under  the  provisions  of  the  contract  of 
sale  that,  if  the  machine  did  not  fill  the  wai^ 
ranty  that  it  should  do  good  work,  notice 
should  be  given  the  seller,  and  a  reasonable 
time  allowed  to  remedy  it,  and,  if  l^e  seller 
did  not  make  It  do  good  work,  the  purchaser 
need  not  pay  for  It,  the  answer  in  an  action  for 
the  purchase  price  need  not  allege  that  a  suffi- 
cient test  of  the  machine  was  made,  As  the 
duty  of  making  ofter  notice  was  on  the  seller. 

6.  The  contract  provided  that,  if  the  ma- 
chine failed  to  fill  its  warranty  to  do  good 
work,  written  notice  should  be  given  the  seller 
at  its  home  office,  and  to  Its  local  agent  who 

'sold  the  machine.  Hdd,  that  oral  notice  hav- 
ing been  given  to  the  seller's  general  agent, 
and  he  having  acted  thereon,  putting  the  no- 
tice in  writing,  and  sending  a  copy  thereof  to 
the  seller's  home  office,  was  waived. 

7.  The  local  agent  authorized  to  sell  ma- 
chines in  certain  localities  la,  as  to  a  sale  made 
by  him  in  snch  territory,  a  general  agent,  with 

'  authority  to  waive  conditions  in  the  contract 
of  sale  as  to  the  manner  of  giving  notice  of 
defects  in  the  machine  sold,  constituting  a 
breach  of  the  warranty,  which,  by  the  t«ins  iMP 
the  contract  of  sale,  if  not  remedied  by  the 
seller,  authorized  a  return  of  the  machine^ 

8.  Where,  after  a  local  agent  sells  a  ma- 
chine with  warranty  that  it  shall  do  good 
work,  and  jKovision  that,  if  it  Is  not  made  to 
do  so,  it  may  be  returned,  acts  of  his  rdative 
to  a  compliance  with  such  warranty,  done  after 
termination  of  his  agency,  bind  his  prlndpa], 
the  purchaser  having  no  knowledge  of  sndh 
t«minatIou. 

9.  Where,  In  an  action  on  notes  given  for 
the  balance  of  price  of  a  machine  warranted 
to  do  good  work,  breach  of  warranty  is  set  up 
as  a  defense,  and  it  Is  found  that  there  wan 
such  breach,  and  that  by  reason  thereof  the 
machine  was  worth  less  than  the  amount  paid, 
exclusive  of  the  notes,  the  court's  conclusion 
that  defoidants  were  wtitled  to  judgment  waa 
correct,  though  the  statement  therein  that  con- 
siderati<Hi  for  the  notes  had  failed  was  inac- 
curate. ^  breach  of  warranty  btaag  used  bj 
way  of  recoupment. 

Appeal  from  efrenit  court,  Howard 
county:  L.  J.  Klrkpatrick,  Jodge. 

Action  by  the  Springfield  Engine  * 
Thresher  Company  against  John  U.  Ken- 
nedy and  othem,  Jadgment  tor  defend- 
ants. Plaintiff  appeals. Affirmed. 

Blacklldge,  Shirley  ft  Moon,  for  appel- 
lant. Bell  ft  Furdum  and  D.  A.  Wooda, 
for  appellees. 

LOTZ,  J.  Tbe  appellant  was  tbe  plalQ- 
tiff  below,  and  began  this  action  to  re- 
cover Judgment  on  certain  notes,  and  to 
forecloBe  a  chattel  murtgaxe  aecurlng  tbe 
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«ame.  Pendlog  the  suit,  the  mortgagml 
property  wns  nelzed  and  Bold  by  the  appel- 
lant undor  the  Btlpulatlone  contained  In 
tbesald  inurtKnBe,8o  thattbe  only  coatro- 
vcrsy  Id  this  coart  la  as  to  tbf.  right  of  ap* 
pellant  to  a  money  Jadtrment  lor  the  re- 
mainder doe  on  the  notea.  The  appellees 
answered  in  11  paraffraphs:  (l;  That  the 
notes  In  salt  were  executed  without  any 
«onBiderHtlon.  To  the  second  a  deniarrer 
was  saatained.  (S)  That  the  notes  were 
paid  since  the  Institution  of  the  salt. 
(4)  Payment  In  full  before  snlt.  (5) 
Breach  of  an  implied  warranty  In  the  sale 
ot  a  niachlae  for  which  tirn  notes  la  snlt 
were  execoted.  (0)  Breach  o(  a  verbal 
warranty  in  tbe  sale  of  snld  machine.  (7) 
Also  breach  of  verbal  warranty  In  sale  of 
said  machiae.  (8)  Was  withdrawn.  (0) 
Breach  of  a  written  warranty  alleged  tu 
be  lost.  (10  and  11)  Breaches  of  written 
warranty  coDpled  with  averments  show- 
ing that  tbe  plaintiff  waived  the  perform- 
ance of  certain  conditions  In  the  contract 
of  warranty  restlDK  upon  the  defendants. 
A  demnrrer  was  sustained  to  the  second, 
and  overrnledas  to  theotber.paraKraphs. 
Theplaintld  replied  In  two  para^rapbs, 
and  a  demurrer  was  sustained  to  the  sec- 
ond. There  was  a  trial  of  the  issnes  by 
the  court.  Tbe  court,  at  the  request  of 
appellant,  made  a  special  finding  of 
the  facts,  and  stated  the  conclnslons  ot 
law  thereon.  Tbe  conclusion  ot  law  was 
that  tbe  consideration  of  tbe  notes  In  anit 
bad  wliolly  failed,  and  that  the  d^nd- 
ants  were  entitled  to  Juderment  for  costs. 
Appellant  assigns  as  errors  the  overrnllng 
of  the  demurrers  to  tbe  fifth,  sixth,  sev- 
enth,  ninth,  tenth,  and  eleventh  para* 
Kraphs  of  answer,  the  snstnlning  ot  the 
demurrer  to  tbe  second  paraicraph  of  re- 
ply, and  that  the  court  erred  In  Ita  eoncln- 
fllona  of  law.  There  was  no  motion  for  a 
new  trial,  and  the  evldent.-e  Is  not  In  the 
record.  A  motiou  for  a  new  trial  calls  in 
4]ue8tion  the  correctness  of  tbe  finding  of 
facts,  hot  does  not  challense  tbe  concln* 
aions  of  law  stated  on  the  farts.  Anexcep< 
tlon  tu  the  conclusions  ot  law  properly 
precedes  the  motion  for  a  new  trial,  and 
concedes,  for  the  purpose  of  secnrlng  a  de- 
cision npon  the  tacts  stated  in  tbe  finding, 
that  tbt  tacts  are  found  as  the  evidence 
reqnires.   Elliott,  App.  Froc.  S  798. 

The  facts  not  being  challenged  hy  a  mo* 
tlon  tor  a  new  trial,  this  court,  in  the  con- 
dttion  of  the  record,  will  conclnslv^ 
preanroe  that  tbe  findings  ot  facta  are  aa 
tbe  evidence  reqnlrea.  An  examination  ot 
tbe  record  and  special  finding*  affirma- 
tively show  that  the  findings  and  Jadg- 
ment  of  the  court  are  based  upon  tbe 
tenth  paragraph  of  the  answer  and  the 
answer  of  payment.  It  Is  a  rule  well  es- 
tablished that,  where  the  complaint  or 
answer  consists  of  two  or  more  para- 
gnuDtas,  tbe  oTermUng  of  a  demnrrer  to  a 
baa  paragraph  is  not  reversible  error. 
If  tbe  record  affirmatively  shows  that  the 
findings  and  Judgment  of  the  court  rest 
on  other  paragraphs  ot  the  pleading  that 
are  good.  BlesRlng  v.  Blair,  45  Ind.  646; 
Keegan  v.  Carpenter,  47  Ind.  607;  Blasln* 
same  v.  Blaslngaroe,  24  Ind.  86:  Nave  v. 
WURon,  S3  Ind.  294;  WoH  v.  Schofleld.  8S 
lad.  17fi;  Peery  t.  Turnpike  Co.,  48  Ind. 


S21;  Hawl^  v.  Smith,  46  Ind.  189;  Ho- 
Comas  T.  Haas,  98  Ind.  276;  Btate  v. 
Julian.  98  Ind.  292:  Bartlett  v.  Railway 
Co.,  94  Ind.  281;  Railway  Co.  v.  Davis.  94 
Ind.  601;  City  ol  Anrora  v.  Bltner,  100 
Ind. 896;  Sohnv.Camberu.lOO  Ind. 302,6  N. 
E.  Rep.  N18.  Under  these  authorities,  it 
is  nnnecessaryforua  to  determine  the  saffi- 
clency  of  any  ot  the  paragraplis  of  the  an- 
swer except  tbe  tenth.  The  action  of  the 
court  in  overruling  tbe  demurrers  to  the 
other  answers  Is  not  reversible  error. 

The  tenth  paragraph  charges  In  brief 
that  the  notes  declared  on  were  given  for 
the  purchase  of  one  steam  vibrating  sep- 
arator, with  all  the  neceenary  apoUanres 
usually  furnished  with  such  maehiacB; 
that  said  sale  was  made  In  pursuance  of 
a  written  contract  entered  Into  between 
plalntlfl  and  defendants,  by  which  con- 
tract the  plaintiff  warranted  that  said 
machinery,  with  proper  use  and  manage- 
ment, would  do  as  good  work  as  any  of 
Its  size  made  for  tbe  same  pnrpose,  and  to 
be  of  good  materials  and  dnrubic,  with 
proper  care;  that,  U  said  machine  should 
fall  to  fill  said  warranty,  written  notice 
should  be  given  to  plaintiff  at  Springfield, 
Ohio,  and  also  to  the  local  agent  ot  whom 
tbe  machine  was  purchased,  stating  wher^. 
in  it  failed  to  fill  said  warranty,  and  a 
reasonable  time  allowed  to  remedy  snch 
defect;  that,  If  the  machine  could  not  be 
made  to  fill  the  warranty,  It  should  be 
returned  to  tbe  plaintiff,  and  plaintiff 
would  cause  It  to  perform  good  woric,  or 
return  the  money  and  notes  given  for  tbe 
same.  It  was  further  etlpnlated  that  tbe 
continued  use  ot  said  machinery  should 
be  evidence  of  tbe  fulfillment  of  tbe  war- 
ranty, and  of  full  satisfaction  on  the  part 
of  the  purchasers,  who  agreed  thereafter 
to  make  no  claim  on  the  plaintiff;  and, 
further,  that  It  tbe  machinery,  or  any  part 
thereof,  should  be  delivered  before  set- 
tlement should  be  made  as  agreed,  the  de- 
fendant should  waive  all  claims  under  the 
warranty.  It  fa  further  charged  that  said 
machine  would  not  with  proper  usage 
do  as  good  work  as  any  of  the  size  made 
tor  that  purpose,  and  was  not  properly 
conatructed  and  of  good  materials,  and 
durablewlth  proper  care;  that,  by  reason 
of  its  defective  and  imperfect  eonstraction, 
it  continuously  cut  and  crushed  the 
wheat,  rendering  It  ot  little  value;  that, 
by  reason  ot  Its  defective  construction,  It 
wasted  the  wheat,  and  would  not  prop- 
erly separate  it  from  the  straw,  bnt  con- 
tinually left  large  amounts  of  wheat  re- 
maining In  the  straw,  and  the  same  was 
carried  away  with  the  straw,  thrfvhed 
and  nntbreshed ;  that  the  plaintiff  failed 
and  refused  to  cause  said  machine  tu  do 
good  work  and  comply  with  said  war- 
ranty, and  failed  to  send  a  competent 
workman  and  tn  make  said  machine  do 
good  work,  and  tailed  to  cancel  and  re- 
turn said  notes  and  mortgage,  although 
defendants  repeatedly  applied  for  that 
purpose  toplalntlff's  agent  who  sold  them 
the  machine,  and  failed  to  furnish  another 
machine;  that  defendants  offered  to  re- 
turn said  machine,  and  demanded  their 
notes.  There  are  other  averments  tn  the 
paragraph  wbleb  show  bow  tbe  defend- 
ants came  to  accept  the  machine  before 
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tbe  Dotes  were  execated,  and  wby  the  de- 
fendaats  failed  to  K^ye  written  Informa- 
tion of  tbe  detectH  to  the  plaintiff  at  Ita 
home  office,  and  of  the  cITorta  made  by  the 
plaintiff,  through  its  aftentfl,  to  make  said 
machine  do  good  work  after  notice  to 
them,  and  of  tbeir  fallnre  bo  to  do.  As  to 
tiile  paraf^aph,  appellant's  eoantiel  aay  It 
Ih  defecti  re.  In  that  there  is  no  arerment 
that  the  defendants  notified  theplatntlS 
in  wrltinfc  at  Its  homeoffice  In  Springfield, 
Oblo.-  Bat  there  1b  an  averment  that  Its 
fceneral  aRent  was  notified,  and  that 
tbrongh  its  a  Kent  It  accepted  and  acted 
npon  such  notice.  By  sncb  action  tbe  ap- 
pellant walred  tbe  written  notice.  Loan 
Cu.  V.  Dnnn.  106  Ind.  110,  6  N.  E.  Rep.  131 ; 
Gaar.  Scott  &  Co.  v.  Boae,  8  Ind.  App.  269, 
29  N.  E.  Rep.  616. 

It  la  alau  inalated  that  tbe  paraKrapb  la 
bad  becanee  it  BbowB  that  the  defendanta 
continued  tbe  neeof  the  macblnery,  which, 
by  tbe  terms  of  the  contract,  should  be 
evidence  of  the  fulfiilmeni:  of  the  war- 
ranty. This  continued  poaaenslon  and 
nse,  however,  la  shown  by  tbe  averments 
to  have  been  at  tbe  Instigation  of  the 
plalntlfl*B  Hgent,  after  notice  of  tbedefecta. 

It  iR  farther  contended  that  the  para- 
Krapb la  defective  becanse  the  partlcolar 
defects  of  tbe  thresher  are  not  abown, 
and  that  nosnfflclent  test  Isaverred.  The 
warranty  provided  that  tbe  machine 
should  do  eood  work.  Tbe  kind  of  work 
it  did  do  nndor  proper  management  is 
apeciftcally  alleged,  and  It  was,  under  the 
averments,  certainly  fur  from  good.  Ap- 
pellant has  cited  a  number  of  cases  to  tbe 
effect  that  a  proper  test  must  be  shown, 
and  the  defpcts  specifically  pointed  ont. 
Boober  V.  Ooldsboronirh,  44  Ind,  490;  Ma- 
chine Works  V.  CbHudler.  56  Ind. 575;  Har- 
vester Co.  V.  Bartley,  81  Ind.  406;  Mc- 
Clamrjck  v.  Flint,  101  Ind.  278,  Flint  v. 
Cook,  102  Ind.  891,1  N.  E.  Rep.  688;  Co- 
nantv.  Bank.m  Ind.S2S,Sn N.  E. Hep. 280; 
Aultman,  Miller  ft  Co.  v.  Setcbting,  126 
Ind.  Ifl7,  25  N,  E.  Rep.  894.  The  answer, 
however,  does  not  fall  within  these  dec!- 
Blone,  The  rule  there  announced  Is  one 
that  applies  when  the  obligation  to  make 
the  tflst  rests  upon  the  party  who  weka  to 
enforce  the  warranty.  Under  this  con- 
tract, after  notice,  tbe  obligation  of  mak- 
ing tbe  test,  and  of  making  tbe  machine 
do  good  work,  shlrta  upon  the  seller.  We 
think  the  demnrrer  was  correctly  over- 
ruled. 

The  facts  as  found  by  the  court  uresub- 
atantially  as  follows :  The  plaintiff  la  a 
corporation  organised  onder  the  state  of 
f  )hfo,  with  Ita  principal  office  In  Bpring. 
field,  In  M&ld  state;  that  In  the  .voar  of  1887 
one  James  B.  MItcbner  was  the  agent  uf 
the  plaintiff  at  Kukomo,  Ind.,  for  the  sale 
of  the  plaintiff's  machinery;  that  on  the 
17th  day  of  July,  18S7,  tbe  defendants, 
ttarongb  aaid  agent,  entered  Into  a  con- 
tract, m  writing,  for  the  purchase  of  one 
steam  vibrating  separator,  with  tools 
and  necessary  appliances  and  attarh- 
raents,  said  contract  o!  purchase  being 
the  same  aa  tbe  one  set  out  and  flied  as 
an  exhibit  to  the  auewer,  which  provided, 
among  other  things,  that  the  plaintiff 
wonld  warrant  said  machine  to  do  good 
work  with  proper  care  and  management; 


that  said  machine  was  subsequently  de- 
livered to  the  d^endants;  that,  as  a  part 
f)f  the  consideration  for  such  parcbaae* 
tbe  defendanta  delivered  to  plaintltT^ 
agent  one  osdllator  separator  at  and  fur 
the  agreed  price  of  t60,  and  on  the  2lBt 
day  ol  July,  1887,  executed  their  three 
promissory  notes,  payable  to  the  order  of 
tbe  plaintiff,— tbe  first  tor  914(1,  due  De- 
cember 1,  1888;  the  second  for  $137,  due 
December  1.  1889;  the  third  for  $137,  dae 
December  1, 1890. — and  to  secure  the  pay- 
ment ot  said  notes  tbe  defeudaots  exe- 
cuted a  chattel  mcirtgage  on  aald  machin- 
ery; that  said  machinery  was  In  the  p<M- 
sessiou  and  neeof  the  defendants  several 
days  prior  to  the  execution  of  aald  notes, 
but  that  said  machinery  did  not  do  good 
work,  as  warranted  prior  to  the  exeeo- 
tlon  of  said  notes;  that  defendaatH  orallj 
notified  plaintiff's  agent,  James  B.  MItcb- 
ner, of  the  failure  of  said  machine  to  do 
good  work,  and  said  Ultcbner  tberenpoa 
promised  to  remedy  tbe  same,  and  sent 
one  Marshall  to  test  aald  machine;  that 
said  Marshall  failed  to  make  said  machine 
do  good  work,  but  assured  and  promised 
defendants  that  the  plaintiff  would  rem- 
edy the  same,  and  defendant*,  relylog 
upon  said  promise,  then  exeented  tbe 
notes  and  mortgage  In  controversy;  that 
said  machine  never  did  do  good  work ; 
but  waetM  the  wheat,  and  caused  tbe 
wheat  to  pass  out  with  the  straw,  and 
did  not  properly  separate  the  wheat  from 
the  straw,  and  did  not  properly  clean  ttaa 
wheat ;  that  during  the  threablng  seaaona 
of  1887,  ISSs,  and  1889  tbe  defendants  re- 
peatedly notified  said  Mltehner  that  aald 
iaachlne  would  not  do  good  woric,  and 
said  MItcbner  each  time  promised  the  de- 
fendanta that  he  would  ko  himself,  or 
aeud  some  one  else,  to  make  It  do  good 
work,  but  that  said  MItcbner  failed  to  go 
or  aend  any  other  person  for  that  pu^Hwe, 
exi-ept  on  the  occasion  when  he  sent  the 
aald  Marshall:  tbat,  after  the  matnrlty  of 
tbe  f  140  note  described  la  the  mortgage, 
th(>  defendants  paid  thereon  tbe  sum  of 
975,  and  declined  to  pay  more  until  aald 
separator  was  made  to  do  good  work  as 
warranted, and  that  the  plaintiff  thereup- 
on brought  suit  against  the  defendanta  m 
tbe  Howard  circuit  court  for  the  remain- 
der doe  on  said  note;  tbat  the  defendants 
refused  to  pay  because  said  separator 
wonld  not  work  as  warranted,  and  tbo 
defendants  and  said  MItcbner  compro- 
misfld  aaid  saltnpon  these  terms,  to  wit,  the 
defendants  agreed  to  pay  the  balaneeclae 
on  said  note  and  one-half  of  the  costa  ot 
aald  suit,  and  the  aaid  MItcbner  agreed  to 
pay  the  other  half  ot  the  costs,  and  go 
out  In  tbe  neighborhood  where  the  defend- 
ants Itveil,  when  the  tbreablng  season  of 
1889  began,  and  make  said  machine  do 
good  work;  that  said  MItcbner,  in  pursu- 
ance of  said  agreement,  did  pay  oDe-taaU 
of  the  costs  of  said  salt,  and  the  defend- 
ants paid  tbe  other  halt  and  tbe  remain- 
der due  on  said  note;  that  theattomeya 
of  the  plaintiff  In  said  suit  thereafter,  on 
the  81st  day  of  May.  1889,  forwarded  to 
tbe  plaintiff,  in  a  letter,  977,  balance  due 
on  said  note,  with  the  information  con- 
tained in  aaid  letter  tbat  said  MItcbner 
had  agreed  to  makesaid  machine  do  good 
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work  when  the  tbrealilDg  Benson  opened, 
and  that  the  d^ndanti  threatened  and 
proptiaed  to  resist  the  payment  of  said 
Dute,  on  the  groond  that  the  aeoarator 
did  nut  gl7e  satisfaction,  and  that  the 
plaintiff,  with  this  Information,  received 
and  retained  said  sum  of  ¥77,  and  Btlll  re- 
tains the  same;  that  the  defendants  re- 
tained and  nsed  said  machine,  relying  on 
Che  promise  made  them  by  said  MItchner 
that  be  wonld  make  the  same  do  good 
work  aa  warranted:  that  the  defendants 
and  the  said  Mltebner  wrote  letters  to 
the  plnltttlft  In  the  month  of  December, 
1889,  which  letters  were  received,  inform- 
ing the  plaintiff  that  said  machine  would 
not  do  good  work  as  warranted,  alter 
propercare  and  management;  that  about 
the  23d  day  of  Aogost,  1890,  the  plaintiff 
took  and  received  the  posseaaioQ  of  said 
maebtne  and  appliances  nnder  tbe  terms 
of  said  mortgage,  and  sold  the  same,  and 
applied  tbe  proceeds  npon  tbe  notes  sned 
on  In  this  action,  tbe  amount  so  received 
being  977;  that  the  value  of  said  machine 
when  BO  taken  by  plaintiff  was  f  76;  that 
said  machine  wben  purchased  of  tbe  plaln- 
tlD  by  driendants  was  of  tbe  valae  of  9200, 
and  that,  if  said  machine  bad  been  as  war- 
ranted. Its  value  would  have  been  $450; 
that  defendants  never  offered  to  return 
said  machine  or  demanded  or  offered  to 
accept  a  new  one  In  its  place,  bnt  retained 
th«  same,  relying  npon  the  promise  of  said 
Mltebner  that  the  same  wonld  be  made  to 
do  good  work  as  warranted;  that  said 
Mltebner  was  appointed  the  agent  of  the 
plalntllt  for  the  celling  seasons  of  ISSft, 
1887,  and  1888.  and  wae  antburlKd  to  sell 
engines,  threshers,  and  repairs  mannfac- 
tured  by  tbeplalntirf ;  that  bis  said  agency 
terminated  with  the  season  of  1888,  and 
that  be  was  not  thereafter  tbe  agent  of 
the  plaintiff  for  any  purpose;  that  the  de- 
fendants, at  the  time  of  ttie  purchase  of  said 
machine,  and  In  the  other  dealings  witb 
said  Mitchner,  had  no  knowledge  of  any 
limitations  upon  bis  powers,  and  had  no 
knowledge  of  tbe  termination  of  his 
agency*  and  plaintiff  gave  tbem  no  notice 
In  relation  to  said  limitations  or  termina- 
tion; but  that  defendants  dealt  with  bim 
In  good  faith,  believing  bim  to  betbeduly- 
antborised  general  agent  of  the  plaintiff 
for  all  purposes  In  relation  to  all  said 
transactions. 

Appellant  contends  that  tbe  flndlngs  do 
not  show  that  Mltebner  was  tbe  general 
agent  of  tbe  plaintiff  at  any  time,  and 
had  no  authority  to  waive  tbe  conditions 
In  tbe  contract  of  warranty.  Mitchner 
was  the  asrent  of  the  plaintiff  to  make 
sales  of  Us  machinery,  and  at  the  time  be 
received  tbonotlceol  the  detects  In  tbe  sep- 
arator, and  made  theattempc  to  remedy 
the  aame.  the  flndlnga  show  that  he  was 
tbe  anthorlxed  agent  of  the  plaintiff.  All 
that  be  did  and  caused  to  be  done  in  relu- 
tloD  to  remedylDK  the  detects,  and  the 
promises  made  by  him,  were  in  the  line 
of  perfecting  and  completing  the  sale.  The 
contract  made  in  the  first  instance  was 
not  an  nncoodltlonnt  contract  for  tbe  sale 
of  tbe  machine.  The  defendants  bad  the 
right  to  return  it  If  unsatlsfaetory.  It  to 
a  familiar  rule  that  notice  to  an  agent  Is 
notice  to  tbe  principal  of  any  matter  that 
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la  within  tbe  scope  of  the  agency,  in 
Railway  Co.  t.  Knby*  88  Ind.  2M.  it  was 
beid  "that  notice  to  an  agent  of  acorpo* 
ration  relating  to  any  matter  of  which  he 
has  the  management  and  control  is  notice 
to  tbe  corporation."  This  rule  Is  peculiar- 
ly applicable  to  foreign  corporations  do- 
ing business  In  this  state.  Insurance  Co. 
V.  Hlnesley,  75  Ind.  1 ;  Insurance  Co.  v. 
Crntchfleld,  108  Ind.  518,  9  N.  E.  Rep.  458. 
The  terms  ''seneral  agent"  and  "special 
agent"  are  relative.  An  agent  may  have  i 
power  to  act  for  his  principal  In  all  mat- 
ters. He  i9  then  strictly  a  general  agent. 
He  may  have  power  to  act  for  bim  in 
particular  matters.  He  Is  then  a  special 
agent.  But  within  tbe  scope  of  such  par- 
ticular matters  bta  powenmay  begeneral, 
and  with  reference  thereto  be  is  a  general 
agent.  Mitchner  was  authorised  to  make 
sales  of  plaintiff's  maeblnery  In  certain 
iDcaHtles.  His  powers  for  that  purpose 
were  general,  and  with  reference  thereto 
he  was  a  general  agent.  As  such,  he  re- 
ceived notice  of  tbe  defects  In  said  machin- 
ery, and  notice  to  bim  was  notice  to  the 

grlndpal.  His  subsetinent  acts  and  prom- 
lee  were  In  the  line  of  perfecting  tbe  sale. 
We  think  he  had  tbe  right  to  walvn  the 
written  notice  required  by  the  contract 
and  of  tbe  other  stipulations  therein  con- 
tained which  were  for  the  benefit  of  appel- 
lant. But  It  Is  said  tbat  many  of  bis  acts 
were  done  loi^  after  bis  agency  had  ex- 
pired, and  that  the  appellant  cannot  be 
bound  by  bis  action  long  after  the  termi- 
nation of  tbo  Hgenoy.  Tbe  findings, 
however,  show  that  tbe  appellee  had  no 
knowledge  of  tlie  termination  of  tbe 
agency.  "Third  parties  dealing  bona  fide 
with  one  who  bas  been  accredited  to  them 
as  an  agent  are  not  affected  by  tbe  revoca- 
tion of  bis  agency  unless  notified  of  such 
revocation. "  Clrlch  v.  McOorrolck*  66  Ind. 
243;  Rolling  MUl  Co.  v.  Hyland,  94  Ind. 
448.  When  one  of  two  parties  mast  suffer 
tbmugh  tbe  misconduct  of  a  third  person, 
the  loss  must  fall  on  tbe  party  who  has 
accredited  and  sent  forth  sneb  third  per- 
son. 

The  statements  In  tbeconrt's  conclnslon 
tbat  the  eonaideratinn  for  the  notes  has 
wholly  failed,  we  think.  Is  inaccurate. 
There  was  a  consideration  tor  the  notes 
at  tbe  time  of  their  eiecntion,— the  ma- 
chlnery  and  appliances.  The  machinery 
may  have  decreased  In  value,  bot  the 
things  for  wblcb  tbe  notes  were  given 
still  continued  to  be  In  existence,  and  In 
the  poseeselon  of  tbe  appellees.  There 
was  no  fall  ure  of  eonslderatton ;  bnt  there 
was  a  breach  of  tbe  warranty,  as  shown 
by  the  findings.  A  breach  of  warranty 
may  be  treated  as  a  matter  of  defense,  or 
as  a  matter  of  counterclaim,  at  the  op- 
tl<m  of  the  warrantee.  The  breach  Is  used 
as  a  defense  by  way  of  reconprnent. 
Brower  v.  Nellls.  (Ind.  App.)  88  N.  E.  Rep. 
672;  Love  v.  Oldham,  22  lad.  61. 

Tbe  findings  show  that  the  machine 
was  only  of  the  value  of  S2U0;  tbat,  IT  it 
bad  been  as  warranted.  It  would  have 
been  of  tbe  value  of  $450.  This  shows 
tbat  tbe  defendants  have  paid  921S  on  tbe 
purchase  price  of  said  machinery.  It  tbna 
appears  that  there  is  nothing  owing  to 
tbe  app^ant.  We  think  tbe  court  did 


Digitized  by  Google 


860  ZrOBTHEASTEBK 


not  err  In  Its  concIaalonB  of  law.  Tbe 
conBlderatlOD  did  Dot  fall,  hut  tbe  defend- 
ants suffered  damages  by  reason  of  the 
breach  of  warranty  by  wblch  tbey  were 
entitled  to  recoup  tbe  balance  doe  on  tbe 
ootea.  We  find  no  reveralble  error  In  the 
reeord.  Jadgment  affirmed,  at  costs  of 
appelant. 


(US  Ind.  143) 

PENCB  et  al.      WAUOE  et  al. 
(Sopreme  Coort  of  Indiana.    Sept  29.  1893.) 
Will  Cohtbst^Kbhtal  Capacitt  —  EvinEKCB— 

CbOSS-EzAMIKATION  —  ObJBCTIONS  to  EVIDBNOB 
— DePOSITIOH  —  PbITILBOSU  COMMONIOATlOJfS— 

Impeaohino  Witkbbs. 

1.  The  Question  of  the  alleged  misconduct 
of  a  juror  will  not  be  reviewed  on  appeal, 
where  the  affidavit  as  to  aach  miscondact  la 
not  in  the  record  b7  a  bill  of  exceptions. 

2.  In  a  will  contest,  a  witness  who  testifies 
to  certain  facta,  on  which  he  bases  his  opinion 
that  testator,  an  aged  man,  was  of  nnaound 
mind,  maj  be  cross-examined  as  to  whether  it 
Is  not  his  belief  that  old  men,  as  a  rale,  are  of 
niKoand  mind,  becanse  of  a  failure  of  mem- 
ory. 

3.  Where  a  contrast  entered  into  between 
testator  and  his  grandson  forms  a  part  of  the 
facts  on  which  the  witness  bases  ois  opinion 
as  to  testator's  unsoundness  of  mind,  it  Is 
proper  to  ask  him  on  cross-examination  wheth- 
er he  regarded  tbe  contract  as  a  reasonable  or 
an  unreasonable  transaction. 

4.  Tbe  good  faith  of  a  witness  who  has 
testified  as  to  testator's  nnsoundness  of  mind 
may  be  tested  on  cross-examiDation  by  a  ques- 
tion aa  to  whether  he  considered  testator  of 
nnsound  mind  at  the  time  of  certain  business 
transactions  between  them. 

6.  There  is  no  impropriety  in  aif  inqairy 
on  cross-examination  as  to  whether  the  wit- 
ness understood  the  meaning  of  a  question  pnt 
to  her  on  her  examination  in  diief. 

O.In  a  will  contest  on  the  ground  of  tea- 
tator'a  unsounduess  of  mlod,  a  witness  was 
asked  to  state  a  conversation  between  himself 
and  one  of  the  devisees.  Held,  that  an  answer 
that  tratator  was  crying  during  such  conversa- 
tion ia  pn^erly  striccai  out  as  irresponsive. 

7.  An  erroneous  raliug  of  the  court  that  a 
qnestton  to  a  witness  ia  proper  is  hjtrmiess 
when  the  question  is  abandoned,  and  no  an- 
swer is  giv0i. 

8.  A  single  objection  to  a  series  of  ques- 
tions put  to  a  phvsician,  on  the  ground  that 
the  matters  inquired  about  are  confidential 
and  privileged,  is  not  suffidant  to  antborlie  a 
review  of  the  testimony  on  an>eal,  where  a 
part  thereof  Is  not  subject  to  the  objection; 
and  in  such  cases  there  should  be  a  oiatlnet 
objection  to  each  question. 

0.  The  contestants  of  a  will,  who  have  in- 
troduced Incompetent  evidence  of  nonexpert 
witnesses  as  to  testatM-'s  mental  capacity,  can- 
not complain  of  the  subsequent  introdnonon  of 
similar  evidence  hj  the  contestees. 

10.  An  objection  to  the  deposition  of  an  at- 
torney, that  specified  quebtions  and  answers 
are  pnvileged  commuDications  from  his  client, 
is  an  objection  to  the  competency  of  deponent, 
within  the  "tncaning  of  Rev.  St.  18S1.  i  488, 
which  permits  such  objections  to  be  taken  at 
the  trial,  and  Is  not  within  section  430,  which 
requires  all  objections  to  the  validity  of  any 
dqK>sition,  or  its  admisstbllitj  in  evidence,  to 
be  taken  before  the  trial. 

11.  An  exception  to  tbe  admission  of  cer- 
tain evidence  &  a  deposition  by  refannce  to 
the  questions  and  answers  In  the  d^msition  by 
their  numbers  is  snfficient  without  setting  out 
the  evidence  in  the  exceptions. 

12.  The  selection  by  the  tesUtor  of  the  at- 
tconer  who  drew  the  wiU  to  act  as  an  attest- 
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Ing  wftness  Is  a  waiver  of  the  statutory  priv- 
ilege as  to  commanlcations  between  attorney 
and  client,  and  on  a  contest  of  the  will  the  at- 
torney may  testify  as  to  conversations  between 
himself  and  the  testator  as  to  the  character 
and  contents  of  the  will  then  desired. 

13.  Where  a  party  desires  to  impeadi  the 
testimony  of  a  mtness  by  showing  that  he  has 
made  out  of  court  statements  contrary  to  his 
testimony  at  tbe  trial,  tbe  question  put  to  the 
impeaching  witness  as  to  auch  statements 
should  be  identical  as  to  time,  place,  and  8at>- 
stance  with  the  foundation  question  put  to  the 
witness  sought  to  be  impeached,  and  so  framed 
as  to  admit  of  an  affirmative  or  negatira  an- 
swer. 

14.  On  a  will  contest,  the  giving  of  an  in- 
struction that  the  coDtestants  must  prove  both 
unsoundness  of  mhid  and  undue  execution  of 
the  will  before  they  can  recover  is  no  ground 
for  reversal,  whwe  a  snbseouent  instruction 
authorizes  a  recovery  on  proof  of  unsoundness 
of  mind  alone,  and  nothing  appears  In  the  rec- 
ord to  show  that  the  jury  were  not  folly  fn- 
structed  as  to  undue  execution. 

Appeal  from  circuit  coart,  Whitley  coon- 
ty ;  J.  W.  Adair.  Judse. 

Action  hy  Jamea  £j.  Pence  and  othera 
against  Nancy  Wauf?b  and  otbers  to  con- 
teat  the  will  of  JoHeph  WaoKb,  deceased. 
From  a  Jadffment  in  defendants*  favor, 
plaintiffs  appeal.  Affirmed. 

Marshall  ft  McXagny,  for  appellant*. 
(Jollins  &  Adama  and  ZoUara  ft  Ualvert, 

for  appellees. 

HACKNKT,  .T.  This  appeal  is  from  an 
action  by  tbe  appellants  to  contest  the 
last  will  of  Joseph  Wauf^h.  Tbe  alleged 
grounds  of  contest  were  tbe  UDSonndDeaa 
of  mind  of  tbe  testator,  and  that  tbe  will 
was  unduly  executed.  All  of  the  qnestlona 
discussed  arise  upon  the  alleged  error  In 
overruling  appellants'  motion  for  a  new 
trial 

One  of  the  alleged  canses  for  a  new  trial 
was  tbe  action  of  a  Joror  In  not  basing 
bis  verdict  upoa  the  law  and  tbe  evidence, 
but  In  following  tbe  answer,  real  or  bu|»- 

fioaed,  to  bis  prayer  for  proper  guidance 
D  determining  tbe  rights  of  tbe  parties 
litigant.  This  element  of  tbe  motion  is 
verified  by  tbeaffldaTltotoneof  thecoansel 
for  appetlanta,  wblch  affidavit  Is  not  In 
tbe  record  by  billot  exceptions.  The  quea- 
tlnn  upon  the  action  of  the  juror  will 
therefore  not  he  considered.  Kleesplea  v. 
Htate.  106  1n(1.383,  7  N.  E.  Kep.  186,  and 
cases  there  cited. 

Joseph  Pence,  a  wltnesH  for  tbe  appel- 
lants, bad  testified  to  certain  facts  upon 
which  be  gave  an  opinion  that  tbe  testa- 
tor was  of  anaonnd  mind.  One  of  tbe 
facts  was  tbe  fallnre  of  memory  as  aiee 
advanced,  and  the  frequent  statemen  ts  of 
tbe  testator  that  his  memory  was  falling, 
and  be  was  asked  on  cross-exam t nation  if 
"a  great  many  old  men  In  bta  community 
say  their  mind  is  not  as  good  as  It  used 
to  be."  This  question,  over  tbe  objection 
and  exception  of  tbe  appellants,  was  an- 
swered by  saying:  "I  know  some;  yea." 
The  point  agatost  this  examination  is 
that  It  Is  forelgD  to  tbe  case  to  Inquire 
what  men  other  than  tbe  testator  said  of 
their  conditions  of  mind.  Taken  in  tbe 
connection  in  wblcb  the  question  was 
asked.  Its  manifest  object  was  to  ascer- 
tain II  It  was  tbe  opinion  of  tbe  wltneas 
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:bat  all  old  men  were  of  anBound  mind  be- 
;ao00otthe  failure  ut  memory.  Tbean- 
iwer  was  tbat  be  knew  some  men  wbose 
memory  was  weakened  by  age.  Staiid- 
iDsalune,  the  inquiry  wunid  probably  not 
be  rtrlctly  proper,  bat  we  are  unable  to 
jbeerre  Ite  Injury  to  tbe  cauHe  of  the  ap- 
pellants. If  the  claim  of  tbe  witness  bad 
seen  that  ace  makes  Inroads  open  tlie 
memory  as  a  rule.—- and  tbat  Is  as  mocb 
as  can  be  said  of  tbe  question  and  an- 
swer,—tbe  eOeet  npon  appellants'  ease 
would  rnther  have  been  beneflctul  than 
injTirions. 

In  the  conrde  of  the  further  cross-exam- 
ination of  said  witness,  he  was  asked' 
"Did  you  regard  tbat  contract  as  nnrea* 
aonable.— on  reasonably  high  or  nnreoson- 
ably  low,— so  as  to  Indicate  the  old  mnn 
wasn't  rlBht?"  Tbe  contract  r^erred  to 
was  one  bbtween  tbe  testator  and  bis 
BErundson,  concerning  the  management  of 
the  former's  farm,  and  In  testing  tbe 
strength  of  tbe  opinion  of  tbe  witness  as 
to  mnntal  capacity  It  was  proper  to  In- 
qntre  whetber.  In  his  opinion,  tbe  con- 
tract, tbe  making  of  which  formed  a  part 
of  tbe  facts  npon  wblcb  his  Judgment  of 
mental  capacity  was  based,  was  a  rea- 
sonable or  unreasonable  transaction. 
The  witness,  bis  intelligence,  and  tbe 
value  of  tbe  facts  opoo  which  his  opinion 
rested  were  upon  trial  by  tbe  crt>Bs-exam< 
Inatlon,  and  If  be  r^arded  tbe  transac- 
tion as  a  reasonable  one  that  fact  took 
tbe  clrcomstance  from  tbe  support  it  may 
have  appeared  to  give  the  opinion.  We 
do  not  regard  tbe  Inquiry  as  beyond  tbe 
legitimate  scope  of  a  cross-examination. 

Nor  was  it  error  to  ask  tbe  witness  if, 
Ht  the  time  he  paid  tbe  testator  a  sum  of 
money,  be  regarded  him  as  of  nnaonnd 
mind.  Though  the  ultimate  question  Is 
the  condition  of  mind  at  the  time  tbe  will 
was  executed,  it  bae  never  t>een  doubted 
that  prior  or  subsequent  conditions  are 
proper  In  determining  tbe  condition  at  the 
particular  time.  As  before  said,  the  good 
faitb  of  tbe  witness  Is  upou  trial  under 
tbe  cross^xamlnation,  and  It  Is  proper  to 
consider  whether  be  continued  bnslness 
trauaactions  with  a  man  he  believed  of 
unsound  mind,  or  whether  In  good  faitb 
he  regarded  him  as  compos  mentis  then. 
Rush  V.  Megee,  8tt  Ind.  6tf.  Tbe  question 
asked  and  held  improper  In  Htaser  7.  Ho- 
gan,  120  Ind.  216,  21  N.  E.  Rep.  911.  and  22 
N.  E.  Rep.  »90,  was:  **Mr.  Masfcer,  would 
yon  have  taken  a  note  from  John  C. 
Staser  durlntt  tbe  last  year  of  his  life? 
Did  you  ever  hear  anybody  In  bis  life  ques- 
tion his  sanity  ?"  The  opinions  of  others 
than  the  witness  were  not  on  Investiga- 
tion by  tbe  croBS-examiuatfon,  especially 
of  those  not  under  oath.  Nor  was  it  Im- 
portant what  transactions  tbe  witness 
might  have  had  with  the  testator,  bat  It 
would  bave  been,  as  It  was  In  this  case, 
proper  to  test  the  character  of  transac- 
tioDH  actually  had,  and  which  form  a  part 
ol  the  basis  of  the  witness'  opinion  as  to 
sanity. 

Another  qneatlon.on  the  croas^zamlna- 
tion  of  Nancy  Waagb,  Is  said  to  have  been 
erroneous.  It  was  as  to  whether  she 
auderatood,.ln  her  examination  in  chief, 
tbe  question  as  tu  her  husband  ha?ing 
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been  afflicted  with  tbe  tnflnnttles  of  age, " 
and  a  suggestion  that  It  was  meant  to  In- 
quire If,  as  he  grew  older,  be  became  more 
feeble.  There  Is  no  Impropriety  In  an  in- 
quiry as  to  whether  a  witness  understood 
a  question. 

On  the  examination  of  one  Wendell  on 
behalf  of  the  appellants  It  was  asked  that 
a  certain  convematlon  betweoi  the  wit- 
new  and  tbe  appellee  David  M.  Wangh  be 
stated.  Over  the  objection  of  the  appel- 
lees, tb«  witness  answered  tbat  ''David 
spoke  of  making  bay.  Tt  was  wet.  and 
the  old  man  was  crying  about  making 
hay,  and  he  said  be  wished  he  hadn't 
taken  tbe  hay,  and  he  said  be  would  have 
nothing  to  do  with  tbe  old  man;  tbat  be 
was  old  and  childish,  and  that  be  would 
not  rent  another  •  •  •  foot  of  gronnd 
from  him."  On  motion  of  tlie  appel- 
lees, the  answer  was  stricken  out,  and 
now  tbe  appellants  contend  that  tbe 
words,  "and  tbe  old  man  was  crying 
about  making  the  bay. "  were  tbe  state- 
ment of  aneb  an  occurrence  as  a  fact ;  and 
If  the  old  man  cried  about  making  bay  it 
was  a  (woper  eircumstanee  to  be  proven. 
The  answer  Involves  In  doubt  whether 
the  wUnesa  saw  the  old  man  crying,  and 
states  the  circumstance  as  afact  Independ- 
ent of  what  David  said,  or  whether  the 
words  are  from  David's  statement.  How- 
ever, as  appellants  contend  tbat  It  was 
proper  mm  an  independent  fact,  stated  as 
within  tbe  knowledge  of  tbe  witness,  it  is 
in  no  manner  rnspoostve  to  tbe  question 
asked,  and  formed  no  proper  part  of 
Da  vid's  statement,  and  was  therefore 
properly  stricken  out.  On  the  trial  It 
was  Insisted  tbat  tbe  conversation  by 
David  contained  an  admlssian  by  him 
tbat  the  testator  was  "old  and  childish.** 
which  admission  was  oroper  evidence 
against  David.  While  appellants  do  not 
insist  npon  this  position  In  tbla  court,  It 
may  well  be  doubted  whether.  If  all  the 
words  of  the  answer  were  David's,  the 
declarntlons  of  one  ciintestee  against  the 
validity  of  tbe  will  may  be  given  In  evi- 
dence. Shorb  V.  Brnbaker,  94  Ind.  165; 
Byman  v.  Crawford.  86  Ind.  882;  Hayes  v. 
Burkam,  67  Ind.  369. 

Thepbyslciau  whoattended  the  testator 
Id  bis  last  Illness  was  a  witness  for  tbe 
appellees,  and,  after  testifying  to  an  ex- 
tended acquaintance  with  him,  and  as  to 
tbe  disease  of  which  be  died,  was  asked 
how  long  the  disease  bad  lasted,  when  ap- 
pellants objecteil  to  anything  ascertained 
from  the  patient  or  observed  in  the  slcfc 
room,  on  the  ground  that  such  matteni 
were  prlvUtqeed.  The  court  overruled  the 
objection,  and  appellants  excepted.  With- 
out pressing  the  question  asked,  or  per- 
mitting an  answer  to  )t,  the  appellees 
asked  another  question,  na  to  the  char- 
acter of  the  Illness,  instead  of  Its  duration, 
which  qnestiou  was  answered  without 
objection.  The  qneatlon  asked  and  object- 
ed to  having  been  abandoned,  and  no  an- 
swer given  to  It,  no  harm  was  done  by 
tbe  ruling,  even  1(  tbe  Judgment  of  the 
conrt  In  supporting  such  ruling  had  been 
wrong. 

Some  time  later.  In  the  course  of  appel- 
lees' examination  of  said  witness,  it  wafet 
asked  tu  relatlon-to  the  time  of  testator^ii 
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iBlckn«n,  "Do  yon  know  wlietber  be 
walked  aToand?**.  whteb  tbewltims  bd- 
■wered:  **He  did:  jea,  sir;  agafnat  my 
orders,  thongh."  Hereconnsel  for  appel- 
laiitB  stated :  "  Tbe  cuurt  DnderstRnds  my 
ubjectiun  goes  to  the  entire  teatimony  of 
the  witness,  BO  aa  not  to  keep  repeating 
It.  We  desire  the  same  objection  to 
go  to  all  of  tblKj— tbat  tbe  relatluna  were 
eoDfldentlal.'*  Tbe  wttaesa  bad  stated 
many  things  wttbln  his  knowledge  and 
observation  not  gained  as  a  pbyalclau. 
and,  the  objection  having  tteen  made  to 
all  of  the  testimony  when  part  of  It  was 
not  subject  to  anch  objecttun,  It  vrafl  not 
error  to  orerrole  tbe  objectioo.  Blnford 
T.  Toung.  115  Ind.  174,  16  N.  E.  Bep.  iiS, 
and  caaes  cited.  Ubjections,  in  praeticp, 
are  naDally  addressed  to  the  qneatiOM, 
and  It  is  not  a  favored  practice  to  permit 
Ronnael  to  delay  until  It  may  be  learned  if 
answers  are  Injnrloaa  before  objecting. 
The  character  of  the  answer  Is  always  In- 
dicated by  the  qoeatlon  asked,  and  oppor- 
tnnltyls  given  lor  objection  beforeanawer. 
If  tbe  answer  Is  not  what  mlgfat  have 
been  anticipated  from  the  queatlon,  then 
It  Is  not  properly  responsive,  and  tbe 
rights  of  the  adverse  party  are  not  loat 
by  delay  In  objecting,  for  he  may  then 
move  tu  strike  oat  tbe  answer.  In  thlsln- 
ntance,  the  answer  objected  tu,  end  tbe 
evidence  preceding  It.  does  not  disclose 
whether  the  walkuig  by  tbe  testator  waa 
In  tbe  akfc  room,  and  observed  by  tbe 
physician  while  present  attending  him,  or 
upon  tbe  streets,  or  on  tbe  farm,  where 
tbe  witness  occupied  no  relation  ol  con- 
tldenceto  bim.  Coansel  for  appellants  eaj 
In  this  connection  that,  "unfortunately, 
mattera  of  fact  and  profMslonal  obeerva- 
tlon  are  ao  blended  that  It  will  reqnlrea 
reading  of  tbe  wbole  of  hia  evidence  in  or- 
der to  decide  thla  question. "  Sitting  as  a 
court  of  review,  and  it  being  onr  duty, 
where  we  reasonably  may.  to  preaameln 
favor  Ql  the  action  of  the  trial  court,  and 
the  burden  resting  upon  the  appellant  In 
this  court  to  make  his  caase  (or  reversal 
clear,  we  cannot  alf  t  ou  t  the  chall  from  tbe 
atraw  where  the  appellant  has  permitted 
a  mixture  of  the  two  to  reach  this  court. 

It  Is  next  nontended  that  the  courterred 
in  permitting  several  nonexpert  witnesses 
for  tbe  appellees  tn  state  opinions  as  to 
tbe  sanity  of  tne  testator,  upon  facta 
which,  in  wbole  or  in  part,  bad  not  tteen 
detaUeil  to  the  Jury,  and  that  In  some  in* 
Blances  qaesttons  were  permitted  upon 
that  subject  where  the  opinions  were 
asked  to  be  based  la  part  on  tbe  facts  de- 
tailed and  In  part  upon  acquaintance,  ob- 
servation, and  buelnees  transactluns,  re- 
gardless of  BQCh  facts  not  having  been 
stated  to  tbe  Jury.  Appellees  urge  that 
appellants  are  in  no  position  to  insist 
upon  tbe  qaeetlon  here  presented,  even  U 
it  Bbould  appear  that  the  rulings  men- 
tioned were  erroneous,  because  of  having, 
previous  to  such  rallngfl,  sought  and  ob- 
tained like  evldencB  upon  like  qnestlona. 
We  fl&d  that  appellanta.  whUe  Introdu- 
elng  their  evidence  in  chief,  asked  and  re- 
ceived answers  to  questions  subject  to  the 
objection  here  made  against  tbe  ques- 
tiona  of  the  appellees.  In  Perkins  v.  Hay- 
.ward,  124  Ind.  4«6,  84  N.  E.  Bep.  1038.  It 


wasaald:  "It  faae  been  often  decided  that 
a  party,  by  catling  ont  incompetent  evi- 
dence, may  preclude  bimaelf  from  aneceaa- 

futly  objecting  to  evidtrnce  of  like  charac- 
ter Introduced  by  his  adversary.  Tbe  rub* 
upon  this  subject  is  tbat  evidence,  other- 
wise Incompetent,  may  be  practlcully 
stripped  uf  its  objectionable  character  by 
tbe  course  pursued  by  tbe  party  who 
challenges  Its  competency.  If  a  party 
opens  the  door  for  the  admission  of  In- 
competent evidence,  he  Is  In  no  plight  to 
complain  that  his  adversary  followed 
through  the  door  thus  opened;"  citing 
nnmerous  cases.  By  this  rule  tbe  appel- 
lants are  precluded. 

On  behalf  of  the  appt}llera,tbedepoBltlon 
of  the  attorney  who  prepared  the  will 
and  acted  aa  one  ot  the  attesting  wlt- 
nessea  was  offered  at  the  trial.  After  ao 
much  of  the  deposition  bad  been  read  in 
evidence  as  disclosed  the  relation  of  the 
attorney  to  tbe  testator  as  one  employed 
to  write  tbe  will,  coansel  for  appeliaota 
objected  to  a  question  for  tbe  stated  rea- 
son that  tbe  relation  of  attorney  and 
client  was  confidential,  and  that  com- 
mnnlcatlnns  between  them  were  priT« 
lleged.  Tbe  court  overruled  tbe  objec- 
tion, which  action  we  deem  proper,  ao  tar 
as  the  objection  related  to  the  qnestlon  to 
which  the  objection  was  addressed,  for 
the  reason  that  the  qnestlon  did  not  call 
for  any  eommunleatlon  between  the  at- 
torney and  client,  but  asknd  only  where 
the  witness  was  employed  to  write  the 
will.  Immediately  following  the  ruling  of 
tbe  court,  counsel  for  appellants  said : 
"  Will  the  court  consider  the  same  objec- 
tion as  being  made  to  each  qaeationdowo 
to  queatlon  20  of  tbe  deposition,  and  glTe 
us  an  exception  In  each  case?"  to  which 
the  court  answered, "  Yes,  sir. "  Qnestlona 
and  answers  nnmbered  16  and  18  Introduce 
fully  the  conversations  between  the  wit- 
ness and  the  testator  as  to  the  character 
and  contents  ot  the  will  then  desired,  the 
number  and  amount  of  advancements 
made,  the  reasons  for  discriminating  be- 
tween his  children  and  hla  grandchildren, 
who  Bhonld  be  named  as  ezeeutora.  the 
description  ol  his  lands,  and  tbe  impor- 
tance of  ample  provision  for  his  widow 
daring  her  lifetime.  Appellants  uowlnslst 
that  the  action  of  the  court  in  admitting 
this  evidence  was  error.  Appellees  con- 
tend that  tbe  objection  coald  not  be  made 
upon  tbe  trial,  bat  that,  under  section  439, 
Rev.  St.  18»1,  "all  objections  to  the  valid- 
ity of  any  depoaltion,  or  Its  admissibility 
In  evidence,  shall  be  made  before  entering 
npon  tbe  trial;  not  afterwards."  Aa  to 
the  validity  of  the  deposition,  or  Its  ad- 
missibility as  a  depoBlcion,  tbe  objection 
mast  be  made  before  tbe  trial,  and  Is  nait- 
ally  made  by  a  motion  to  enppreea  It  in 
whole  or  hi  part.  But,  as  provided  by 
Bev.  St.  1H81,§  488."obJectIons  to  the  com- 
petency of  the  deponent,  or  the  propriety 
of  any  questions  proposed  tu  him,  or  an- 
swers given  by  him.  may  be  made  •  •  • 
In  court."  This  objection  Is  to  tbe  com- 
petency of  tbe  deponent,  and  does  not  con- 
stitute an  objection  to  the  validity  of  tbe 
deposition,  or  Its  admtsalblllty  aa  a  de- 
position, and  Is  therefore  not  required  to 
be  made  before  the  trial,  but,  accordtng 
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to  tte  nnltum  pnstlee  In  tfa«  trial  eonrta, 
mj  be  made  when  tbe  evidence  la  oflerad, 
and  He  It  to  oltered,  the  seme  aa  ft  tbe  wlt- 
ncM  were  npoa  the  stand  before  tbe  court 
and  Jery. 

Further  objeetlou  Is  made  to  a  conaid- 
eratlon  ol  tbe  alleged  error  la  admitting 
this  evidence  that  the  aeslgnment  of  the 
rnltng  thereun  as  canse  for  a  new  trial 
Is  too  general.  In  that  It  only  Indicates 
tbe  evidence  admitted  by  reference  to  tbe 
questions  and  answers  In  the  deposition 
by  their  namtMrs,  and  not  by  including 
tbe  evidence.  We  think  that  the  cause  Is 
sufficiently  stated  when  by  reference  to 
the  proper  and  authentic  files  then  exist- 
ing, while  no  case  directly  In  point  bas 
been  called  to  oar  attention,  the  following 
seem  to  support  this  view:  Ball  v.  Balfe, 
41  lod.  22\,  and  Elliott  v.  Russell.  92  Ind. 
526.  Id  the  latter  case  it  was  held  suffi- 
cient 11  the  cause  assigned  refer  to  a  bill  of 
exceptions  on  file.  If  it  may  l>e  made  suf- 
ficient by  reference  to  a  bill  of  exceptions, 
we  know  of  no  reason  why  a  deposition 
is  not  of  snfikdent  character  to  sapport 
tbe  reterenee.  It  Is  an  authentic  doea- 
ment,  and  a  pn>per  part  of  tbe  flies  In  the 
cause. 

A  more  Important  question  arises  upon 
the  Insistence  of  tbe  appellees  that  the  se- 
lection of  the  attorney  as  an  attesting 
witness  was  a  waiver  of  the  statutory 
privilege.  Says  Beach,  in  bis  Law  of  Wills, 
(page  05,  §39:)  "In  making  It  requisite  to 
tbe  validity  of  a  will  that  tbere  should  be 
attesting  wltnesstis,  who  shall  subscribe 
their  names  to  the  writing,  tbe  law  has  a 
throe-fold  purpose:  the  identiflcatlon  or 
the  paper,  ttiR  protection  uf  the  testator 
from  deception  and  frand*  and  tbe  ascer- 
tainment of  bis  testamentary  capacity.** 
Nomerons  antborltfes  are  cited  to  sup* 
port  this  view,  and  we  have  no  doubt 
that  tbe  same  objects  were  intended  by 
tbe  statute  of  this  state.  In  Chaplin  on 
Wills  (page  91)  It  U  naiO  that  "one  uf  the 
very  purposes  of  requiring  wltnesseH  at 
all  Is  tn  provide  tor  testimony  from  com- 
petent persons  oa  the  question,  among 
othera,  of  the  tratator*s  general  capacity 
to  make  a  will.  Tbdr  position,  too,  lu 
bavlng  been  present  at  tbe  execution,  and 
having  their  attention  called,  with  more 
tir  less  directness,  to  the  fact  that  the  tes- 
tator was  doing  some  act  calling  for  tbe 
exercise  of  some  degree  of  Judgment,  and 
bavlng  themselves  subscribed  tbelr  naroea 
OD  the  same  paper  signed  by  blm.  Is  sucb 
as  to  render  tbelr  testimony  of  unusual 
Importance.  Th^  may  therefore  testify 
whether,  in  their  opinion,  testator  was, 
at  the  time  of  tbe  execution  of  the  will, 
sane  or  insane. "  Scbouler  on  Wills,  (sec- 
tion 84R,)  Qud  no  doubt  other  authors, 
maintain  tbe  same  doctrine.  In  Be  Cole- 
man. Ill  N.  Y.  220.  19  N.  E.  Bep.  71,  tbe 
question  here  raised  was  decided.  There 
the  communications  were  held  to  be  con- 
fidential and  privileged.  The  statute 
creating  the  privilege  provided  that  It 
should  exclude  the  witnras,  unless  the 
privilege  were  expressly  waived.  This 
expreaa  waiver  is  required  tn  be  made, 
saya  the  court,  "in  sneb  a  manner  as  to 
show  that  the  testator  Intended  to  ex- 
empt tbe  witness,  In  tbe  particular  ln> 


■taace^trom  tbe  prohlblMon  Impoaadbr 
the  statute."  Again,  it  is  said:  *'He 
must  have  been  aware  that  hie  object  In 
making  a  will  might  prove  to  be  Ineffec- 
tual, unless  these  witnesses  could  be  called 
to  testify  to  the  circumstances  attending 
its  execution.  Including  the  condition  of 
his  mental  faculties  at  the  time."  And  It 
Isfurtbersald:  "Tbe  law  presumes  knowl- 
edge on  his  part  of  Its  provisions,  and 
that  what  be  does  deliberately  Is  done 
with  full  comprehension  of  the  legal  effect 
of  his  act,  and  the  duty  which  it  Imposes 
upon  those  who  comply  with  his  request. 
It  wonld  be  contrary  to  settled  rules  of 
lawtuaecribs  to  tbe  testator  an  inten- 
tion, while  making  bis  win,  and  going 
throngb  tbe  forms  required  to  make  It  a 
valid  luatrument,  to  leave  lu  operation 
the  provisions  of  a  statute  which  be  bad 
power  to  waive,  but  which.  If  not  waived, 
might  frustrate  and  defeat  the  whole  ob* 
Ject  of  his  action.  It  cannot  be  doubted 
that,  If  a  client  hi  bis  lifetime  should  call 
bu  attorney  as  a  witneea  in  a  legal  pro- 
ceeding, to  testify  to  transactions  taxing 
place  oetween  himself  and  bis  attoniey. 
while  occupying  the  relation  of  attorney 
and  client,  socb  an  act  would  be  held  tu 
constitute  an  express  waiver  of  the  seal  of 
secrecy  Imposed  by  tbe  statute;  andean 
it  be  any 'less  so  when  the  client  has  left 
written  and  oral  evidence  [meaning  by 
"oral  evidence"  tbe  request  to  tbe  witness 
to  attest  his  will)  of  his  desire  that  hla 
attorney  should  testify  to  facts  learned 
tbrooKb  their  profesBlonal  relations,  upon 
a  ludiciai  proceeding  to  take  place  after 
his  death?  We  think  not.  McKlnney  v. 
Railroad  Co.,  104  N.  Y.  362,  10  N.  R.  Bep. 
544.  Tbe  act  of  the  testator  tn  requesting 
hla  attorneys  to  become  witnesses  to  hla 
win  leaves  no  doubt  as  to  his  intention 
thereby  to  exempt  them  from  the  opera- 
tion of  the  statute,  and  leave  tbem  free 
to  perform  the  datlea  of  the  office  as- 
signed them,  unrestrained  by  any  objec- 
tion which  he  had  power  to  remove." 
Tbla  ease  was  expressly  approved  in  Al- 
berti  V.  Ballroad  Co.,  US  N.  Y.  77,  28  N.  £. 
Rep.  36. 

Tbe  privilege  of  the  statute  requires  no 
express  waiver  In  this  state,  and  it  may  be 
waived,  not  only  by  express  waiver,  hut 
by  Implication.  See  Lane  v.  Bolcourt,  12S 
Ind.  m,  27  N.  E.  Beti.  mi.  Under  the 
statute  or  wills  in  this  state  (Sev.St.  1881, 
S  3676  et  seq.)  tbe  witnesses  mnst  be  com- 
petent, and  tbey  are  required.  In  probat- 
ing, to  give  evidence  that  tbe  will  was  not 
only  duly  executed,  but  that  the  testator 
was  competent  to  devise  his  property, 
and  not  under  coercion  at  tbe  time  of  ex- 
ecuting the  will.  This  statute  existed 
concurrently  with  that  creating  the  priv- 
ilege, and  may  be  said  to  have  been  with- 
in the  knowledge  of  tbe  testator  when  he 
selectetl  his  attorney  as  a  witness.  Tbe 
testator  will  be  presumed  to  have  acted 
with  a  deitlre  to  support  his  sanity,  and 
the  validity  of  his  will,  and  that  in  choos- 
ing a  witness  hu  Intended  to  waive  every 
obstacle  to  his  competency.  The  priv- 
ilege. If  Bufflclent  to  preclude  tbe  witness 
in  a  contest  of  tbe  will,  would  be  sufH- 
elent  to  preclude  him  lii  tbe  probating  of 
tbe  will.   We  cannot  presume  that  tbs 
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testator  Jatentloaally  selected  oob  aa  a 
witness  to  establish  tbe  Identity  of  tlie 
will,  tbe  geoDiaenesB  of  tbe  slfcnature,  and 
his  mental  capacity,  who  was  to  be  In- 
competent for  sucb  purposas.    The  law 

greaomes  sanity,  and  accepts  the  manl- 
st  Intention  of  parties  In  determlnInK 
the  effect  of  tbelr  acts.  Clearly  it  muHt  be 
preeunmd  that  the  testator  meant  that 
his  witness  should  be  competent  to  make 
proof  for  the  probate  of  the  will,  and  that 
he  intended  by  his  selection  to  waive  the 
priTlle^  of  the  statute  in  that  regard, 
and  it  ia  no  less  clear  that  the  desire  and 
interest  of  the  testator  were  aa  strong 
to  support  bis  will  against  contest,  and 
that  his  selection  fur  that  reason  was 
with  like  intention.  Tbe  statute  required 
that  he  shuuld  select  a  competent  wit- 
ness, and.  as  nothing  stood  io  the  way  of 
tbe  competency  of  the  witness  chosen 
wblch  tbe  tebtator  eonld  not  remove  by 
his  waiver,  it  will  be  presumed  that  bis 
choice  was  with  socb  intention,  and  tbe 
waiver  1b  implied. 

One  Davis,  a  witness  for  the  appellees^ 
testified  to  tbe  soandness  of  the  tratator's 
mind,  and  on  cross-exa  ml  nation  was 
asked  If  be  had  not,  at  a  given  time  and 
place,  said  "to  Daniel  Jones,  who  was 
tbe  assessor  uf  that  townsblp,  that  said 
Joseph  Waugh  was  nid  and  childish;  that 
be  always  complained  about  his  taxes  be- 
ing too  high;  that  they  were  going  to 
break  him  up,  and  that  he  would  have  to 
go  to  tbe  poorboQse,  and  that  you  would 
rather  assess  all  tbe  rest  of  the  township 
than  said  Waugh."  Having  fallml  to 
affirm  that  he  had  so  stated,  tbe  appellant 
called  Daniel  Jones  in  rebuttal,  and,  after 
atatlog  that  he  and  Davis  had  conversed 
at  the  time  and  place  indicated,  be  was 
asked  tbefollowIuK  qneetion:  "I  will  ask 
yon  to  state  what  be  said  to  you  In  that 
conversation  about  his  assessment  uf 
Waugh."  To  this  question  tbe  court  sus- 
tained appellees'  objection.  We  do  not 
doubt  that  tbe  witness  Dart^  was  subject 
to  tbe  rule  as  to  indirect  impeachments 
that  tbe  statements  made  out  uf  court 
contrary  to  his  testimony  in  court  were 
admissible,  bnt  it  Is  insisted  that  the  ques- 
tion to  the  Impeaching  witness  should 
have  been  snbstantially  In  the  form  of  the 
question  asked  of  Davis,  and  not  as  a 
simple  inquiry  lor  tbe  details  ot  the  con- 
versation, while  we  do  not  Insist  that 
the  question  to  tbe  Impeaching  witness 
should  be  In  theesact  words  of  the  question 
asked  of  the  witness  sought  to  be  im- 
peached, we  do  hold  that  as  to  time, 
place,  and  substance  of  tbe  conversation 
or  statement  tt  should  be  identical,  and 
should  be  so  framed  as  to  admit  of  a  neg- 
ative or  an  affirmative  answer.  This  has 
been  tbe  rule  ot  practice  in  the  trial  courts 
of  this  state  without  exception,  so  far  as 
we  are  advised,  and  we  have  no  doubt 
that  it  is  tbe  saferand  better  practice ;  for, 
as  said  in  81oan  v.  Rnllroad  Co.,  45  N.  Y. 
125,  if  It  were  "otherwise,  hearsay  evi- 
dence, not  strictly  contradictory, might  be 
Introduced  to  the  Injury  ot  tbe  parties, 
and  in  violation  of  legal  rules.  **  If  leas 
than  the  whole  substance  ot  tbe  convert 


satlon  Inquired  oMn  tbe  foundation  qaes- 

tlon  is  stated  in  tbe  Impeaching  qaeation, 
injustice  la  done  tbe  witness  whose  eredi- 
bNlt.v  is  in  question,  and  the  same  may  be 
said  with  additional  force  if  tbe  Impeach- 
ing question  Incladea  more  than  tbe  anb- 
atance  of  the  foundation  question.  The 
foundation  question  here  asked  of  the 
witness  was  as  to  a  statement  that 
the  testator  was  old  and  cbildiPb;  that 
tbe  testator  had  aald  "they  would  break 
him  up,  and  that  be  would  have  to  go 
to  the  poorhnuso,"  and  that  the  wi^ 
ness  bad  said  that  be  would  rather 
asseSiB  all  tbe  rent  of  tbe  township  than 
said  Waugb.  Tbe  impeaeblng  question 
did  not  necessarily  comprehend  an  mneb. 
Tbe  Inquiry  of  Jones  was  as  to  what  Davis 
said  as  to  bis  astiessment  of  Waugb.  wbkb 
will  at  once  appear  to  be  materially  le«s 
than  the  substance  of  tbe  Inquiry  of  Davis. 
It  cannot  be  favored  as  a  rule  of  practice 
to  permit  tbe  Impeaching  witness  to  state 
tbe  conversation  In  detail,  except  as  the 
cross-examiner  may  call  It  out  In  testitig 
tbe  accuracy  uf  the  conclusion  that  tbe 
conversation  denied  and  that  affirmed  are 
the  same,  for  tbe  resAon,  already  given, 
that  to  do  so  will  admit  matters  not  In- 
cluded in  the  foundation  Inquiry,  and 
f>tten  matters  of  mere  bearaay.  So  ease 
directly  In  line  has  been  called  to  oar  at- 
tention, or  has  fallen  under  our  obaerva- 
tlou,  but  we  have  no  doubt  thattheends 
of  Justice  are  snbserved  better  by  the  prac- 
tice which  has  always  prevailed  In  this 
state.  The  court  therefore  did  not  err  io 
refusing  tbe  evidence  offered. 

Tbe  appellants  cumplain  that  tbe 
court's  first  charge  to  the  Jury  cast  the 
burden  upon  tbe  plaintiffs  of  proving  tbe 
material  allegations  of  tbe  complaint— 
both  unsoundness  of  mind  and  ondue  ex- 
ecution—before  they  could  recover.  Sucb 
must  be  tbe  constrnctlon  ol  tbe  cbarRe 
named  when  standing  alone,  bat  tbe  court 
Inatructed  the  Jury  that  If  tbe  element  ol 
nnaonndness  ot  mind  were  eotabliabed  tbe 
plaintiffs  might  recover,  thereby  mevBeioK 
the  canses  of  contest;  and  from  anything 
appearing  in  the  record  we  cannot  ssy 
that  tbe  jury  were  not  folly  instracted  up- 
on thecanseuf  undue  execution.  It  does 
not  appear  from  the  record  that  no  other 
charges  were  given  than  those  presented 
by  the  transcript,  and  we  mnit  presanN 
In  favor  of  the  action  of  the  lower  court 
until  error  Is  clearly  shown.  This  pre- 
sumption is  so  broad  as  to  include  tbe 
giving  of  a  charge  clearly  defining  tbe 
cause  of  contest  mentioned  hb  undue  exe- 
cution, and  stating  It  as  a  separate  issue, 
proof  of  which  alone  would  require  a  vei^ 
diet  for  the  plalntiCfa.  Reiubold  v.  State, 
130  Ind.  467,  30  N.  B.  Rep.  306;  City  ot  New 
Albany  v.  McCnllocb.  1*27  Ind.  600.  26  N.  E. 
Rep.  1074;  I^liman  r.  Hawks.  121  Ind.&41, 
23N.B.  Hep.  670. 

Other  alleged  errors  are  discussed,  hot 
as  we  have  1u  the  course  of  this  opinion 
considered  like  questions  we  will  not  add 
to  what  has  already  been  said.  Finding 
no  error  for  which  this  cauae  shonid  be 
reversed,  tbe  Judgment  ot  tha  drenlt  court 
Is  affirmed. 
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BOSS  et  aL  T.  BANTA.1 

^npmiM  Oonrt  of  Indiana.    Sept  26,  1893.) 

hiusnie— Harhlsm  Ebeor—  Apfbai*— Ru  Jtj- 
IMCJLTA.  —  0<»j^TaRAi.  Attack  —  Ixtmmion 
Aaum  JuMHBKT  — EzBHFTioim  —  SzBCimoir 
Balm. 

1.  Id  an  action  for  the  posseBdon  of  lan<L 
a  detourrar  to  the  complaint  on  the  ground 
that  it  does  not  allese  tliat  defendants  nnlaw- 
fall7  be^  '^laintifC*^  ont  of  possession,  as  re- 
quired by  the  statute,  is  properly  overraled, 
where,  by  a  clerical  error,  the  word  "property 
was  used,  Instead  of  the  word  **plaSnti£F."^ 

2.  A  special  finding  that  defendant  unlaw- 
fully keeps  plaintiff  out  of  nosseasion  cures  the 
abore  defect  in  the  complaint. 

3.  Where,  under  a  general  denial,  defend- 
ant may  give  in  evidence  every  defense  he  has, 
legal  or  equitable,  the  fact  that  an  aSirmatiye 
defense  pleaded  by  him  has  been  held  bad  on 
demurrer  la  harmless  errw;  but,  where  d»- 
foidant  asks  for  affirmatiye  relieft  the  sustain- 
ios  of  a  demurrer  to  his  cross  complaint  can- 
not be  considered  harmless,  even  If  the  &cts 
therein  pleaded  are  admissible  undw  his  gea- 
ual  denial. 

4.  A  ruling  of  the  trial  court  refusing  to 
require  plalnUffs  attorney  to  produce  and 
prove  his  antboritr  to  prosecute  an  action  for 
the  possession  of  land  must  be  preserred  by  a 
bill  of  exceptions,  iHvperly  authenticated,  if  a 
review  thereof  is  desired  on  appeal. 

G.  A  Judgment  for  the  recovery  of  land  is 
as  binding  on  a  purchaser  from  the  heirs  of 
die  party  against  whom  it  was  rendered  as  if 
ha  had  been  himself  a  party. 

6.  It  Is  no  objection  to  the  maintoiauce  of 
an  action  to  enjoin  a  judgment  that  it  is  a  col- 
lateral attack  on  the  judzm^t 

7.  Rev.  St.  18S1,  {  616,  which  authorises 
the  review  of  a  judgment  for  error  of  law  ap- 
pearing in  the  proceedings  and  judgment  with- 
in one  year  after  its  rendition,  or,  within  three 
years,  far  materia!  new  mattw  discoTered 
■Inde  the  rendition  thereof,  extends  the  right 
of  review  to  judgments  at  law  as  well  as  to 
decrees  in  equity)  and  hence,  since  the  adop- 
tion of  that  statute,  a  court  of  equity  cannot 
enjc^n  the  enforcement  of  a  judgment  at  law 
wnere  such  right  of  review  exista.  Walker  t. 
Heller,  90  Ind.  198,  disapproved. 

8.  Pending  an  appeal  from  a  ludgmmt 
establishing  his  tiUe  to  land,  plaintiff  recov- 
ered another  judgment  tor  the  possession  of 
the  land,  based  solely  on  the  title  established 
by  the  am>ealed  judgment.  Hdd,  that  the  re- 
rwsal  of  the  appealed  judgment  within  one 
year  from  the  rmdltlon  of  the  judgment  for 
the  possession  was  no  ground  for  enjoining  the 
enforcement  of  the  latter  judgment,  since  de- 
fendant had  an  adequate  remedy  by  a  review 
of  that  judgment,  under  Rev.  St  1881,  |  616, 
though  prior  to  the  enactment  of  such  statute 
an  injunction  would  have  been  the  pn^ter  rem- 
edT. 

9.  A  purdhascr  of  the  land  from  the  heirs 
of  defendant  after  sach  reversal  has  the  same 
light  to  a  review  of  the  judgment  for  posses- 
sion as  have  the  heirs,  under  the  express  pro- 
rlsion  of  Rev.  St  1881,  f  616;  and,  having 
•uch  right,  the  purchaser  cannot  resort  to 
equltv  for  an  Injunction  against  the  judgment 

10.  One  who,  with  his  family  and  part  of 
his  household  ^M>d8,  leaves  the  state  for  gov- 
ernment service  in  one  of  the  territories,  with 
the  intention  of  returning  when  such  service 
shall  terminate,  la  not  a  "resident  household- 
er," within  the  meaning  of  Rev.  St  1881.  f 
70^  exempting  e«tain  property  of  "resident 
householders"  from  execution  sale. 

11.  A  Judgment  for  costs  is  not  a  debt 
**Krowlng  out  of  or  founded  on  a  contract,  ex- 
press or  implied."  within  Rev.  St  1881,  S  703, 
■xunpting  cMtain  property  from  ezecntloii  Mle 
onder  a  Judgment  for  snch  a  debt* 

>  Be&earlns  dsnled,  >9  N.  B.  7& 
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12.  Where  an  execuHon,  lasned  ont  of  die 

supreme  court  te  its  sheriff  for  the  enforce- 
ment at  a  judgment  for  coats,  is  transmitted 
by  him  to  the  sheriff  of  the  county  where  It  la 
to  be  enforced,  as  provided  by  Rev.  St.  1881, 
I  &834,  the  fact  that  the  notice  of  sale  was 
signed  by  the  counbr  sheriff  in  his  official  ca- 
pacity as  such  sherifft  and  not  aa  the  d^utjr 
of  the  sheriff  of  the  ■upreme  oowt,  will  not  In* 
validate  the  aale. 

Appeal  from  drealt  eonrt,  Caw  connty; 
B.  P.  UammoDrt,  Special  Judge. 

Action  by  Henry  J.  Banta  against 
George  E.  Rosa  and  others  to  recover  pos- 
aeaaion  of  land.  From  a  judement  In 
plalntid's  favor,  defendants  appeal.  Af- 
firmed In  part  and  reversed  lo  part. 

G.  E,  Rosn,  for  appellant*.  D.  P.  Balfl- 
wln,  tor  appellee. 

McCABE,  0.  J.  Appellee  sued  the  appel- 
lanta  In  the  court  below  tu  recover  posses- 
sioD  of  lots  5  and  6,  la  D.  D.  Dykeman'B 
First  addition  to  Losaniport,  Casa  coun- 
ty. Ind.  laane,  trial  by  the  eonrt,  special 
fiadlQg,  concluBlonH  of  law,  and  Judgment 
thereon  tor  appellee.  This  was  tbe  sec- 
ond trial  of  tbe  cause.  On  tbe  first  trial, 
the  appellants  recovered  JodgmeDt.  A 
new  trial,  aa  a  matter  of  right,  under  tha 
atatnte,  was  granted  the  appellee,  reault- 
Ing  In  a  Judgment,  as  above  stated,  in  hla 
favor.  There  are  20  asslgoroeuts  of  error 
by  appellunts.  and  B  assignments  of  crosa 
error  by  tbe  appellee.  Many  of  these  a» 
elgnments  we  shall  find  It  nnnaceasary 
to  examine. 

Tbe  first  anslgnment  questloos  the 
overruling  of  a  demurrer  to  tbe  com- 
plaint. The  complaint  la  In  tbe  nanal 
atatutory  form,  except  that  instead  of  al- 
leging, as  the  atatnte  provides,  that  "the 
defendant  unlawfully  keeps  him  out  of 
posHeBslun,"  It  alleges  that  "the  defend- 
ants are  In  tbeunla  wfnl  poaseaslou  of  said 
real  estate,  and  wrongfully  detain  tbe 
same  from  the  possession  of  aald  prop- 
erty.* If  the  pleader  intended  to  nae  tbe 
word  "property."  it  would  clearly  make 
the  complaint  bad.  because  section  1054* 
Rev.  St.  1881,  Imperatively  reqolrea  luauch 
a  complaint  the  allegation  that  the  d^ 
leudant  unlawlally  kept  the  plalutllT  out 
of  poBsession,*  or  Its  equivalent.  Bank 
V.  Corey,  H  Ind.  467;  Manaur  v.  Streigbt, 
108  Ind.  858, 8  N.  E.  Rep.  113;  Slmmona  r. 
Mndley.  108  Ind.  297.  9  N.  E.  Rep.  860.  But 
it  appears  clearly  enough  that  tbe  pleader 
Intended  to  use  the  word  "plaintiff"  in  ttie 
place  where  he  has  used  the  word  "prop* 
ert^.**  The  (SvU  Code  requires  aa  to  re- 
gard the  complaint  as  having  heea 
amended  In  that  respect.  Bar.  St.  1881, 
fS  896-898.  668.  Besides,  there  was  a  spe- 
elal  flnding  In  thla  case,  and  It  It  supplied 
or  found  the  existence  of  the  fact  missing 
or  wanting  in  the  complaint,  or  It  It  tailed 
to  so  flud,  in  either  case  tbe  ruling  on  the 
demurrer  would  be  harmless,  because.  In 
either  event,  a  correct  declaration  of  the 
law  upon  the  facts  found  would  reach  the 
aame  Ihgal  reault  aa  would  have  been 
reached  with  a  eorrect  ruling  on  the  de- 
murrer, or  with  the  defect  In  the  com- 
plalDt  obviated  by  an  amendment.  We 
are  not  unmindful  of  the  mle  that  forbida 
,  Gonaideratlon  ol  loeta  In  a  apeelMl  ffladlog 
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or  rerdlet  that  are  outside  ut  tbe  lesnee. 
Facte  lu  a  Bpeelal  flndiofc  or  verdict  may. 
In  a  case  of  tbia  kind,  be  said  to  be  oaC- 
Blde  o(  tbe  Isaaefl  oaly  wben  they  are  out- 
side of  clie  Bcnpe  ur  the  iHsuee;  otherwise, 
there  could  be  uo  such  thiD^  au  a  verdict 
curins  a  defective  cumplaiot.  Tbe  mliw- 
ing  fact  Id  tbe  complaint  was  wittalo  the 
scope  of  the  complaint,  because,  the  com- 
plaint beiuK  for  the  recovery  of  the  pus- 
eesHlon  ot  real  estate  undertbestatute.the 
altercation  that  the  defendant  unlawfully 
keeps  the  plaintiff  oat  of  possesalon  was 
within  tbe  scope  of  the  complalat,  tbungb 
that  direct  averment  was  not  made. 
Where  a  good  complaint  Is  h«ld  bud,  a 
different  reeult  must  follow.  A  special 
flnding  or  verdict  eonld  not  either  cure  or 
render  tbe  error  harmless,  bocan<ie  tbe 
facts  Id  such  pleadlnK,  even  if  they  found 
their  way  Into  the  special  tlndluK  or  ver- 
dict, eoald  not  be  considered  for  any  pur- 
pose. 8nch  facts.  In  such  a  case,  would 
not  only  be  ontatda  ot  the  iflaaeii,  but  out- 
aide  ot  tbe  acope  ot  tbe  Issues.  It  Is  clear, 
therefore,  that  the  overruling  of  the  de- 
mnrrer  to  tbe  complaint  was  a  harmless 
error,  If  error  at  all.  State  v.  Vofcel.  117 
Ind.  18S,  19  N.  E.  Rep.  773;  Martin  v.  Cau- 
ble,  72  Ind.  67;  Doutbit  v.  Douthlt,  33  N. 
E.  Rep.  716,  (at  May  term,  1802;)  Reddick 
V.  Keesllns,  129  Ind.  128.  28  N.  £.  Rep.  316. 

Tbere  were  seven  paraicraphs  of  answer 
aettlnjc  np  affirmative  matter  besides  tbe 
general  denial.  There  were  nearly  as 
many  affirmative  paragraphs  of  reply. 
Many  errors  and  cross  errors  are  asslfpned 
on  rulings  on  demurrers  to  tbeaffirmatlve 
answers  and  replies.  Tbe  answer  of  gen- 
eral denial  antborlied  every  defense  to  be 
given  In  evidence  which  appellants  had, 
either  legal  or  eqoltable.  In  such  a  case  a 
bad  affirmative  pleading  held  good  la 
harmless,  because,  when  Its  facta  are 
found  In  tbe  special  flndlog  or  veiMlict.  a 
correct  declaration  ut  the  law  arising 
im  such  facts  puts  the  Injured  party  In 
tbe  same  attitude  be  would  have  occupied 
bad  the  pleading  been  held  bad  on  the  de- 
mnrrer;  and  a  good  affirmative  pleading 
hdd  bad  on  demurrer  in  such  a  case  is 
harmless,  because  Its  facte  u'ere  still  ad- 
missible under  the  general  denial.  See  au- 
thorities last  cited.  Therefore  rulings  as 
to  the  Bufflcleney  of  answers  ur  replies, 
even  though  erroneoua,  were  harmless 
Brrors.  whether  committed  against  appel- 
lant or  appellee. 

The  next  error  orgAd  Is  the  refusal  of 
the  court  below  to  require  the  appellee's 
Attorney  to  produceand  prove  his  aathor- 
Ity  to  prosecute  tbe  action,  nnder  section 
970,  Rev.  St.  18S1.  This  was  such  a  mo- 
tion as  required  a  bill  of  exceptions  to 
present  it  to  tbla  court.  Ttaera  is  a  paper 
copied  loto  the  transcript  to  the  form  of 
a  bill  of  exceptions,  purporting  to  set 
forth  tbe  motion  and  the  action  of  the 
court  thereon,  but  It  Is  not  signed  by  tbe 
judge.  Therufure  there  Is  no  question  pre- 
sented to  this  eourt  as  to  such  refusal  of 
tbe  court  to  require  appellee's  attoruf^  to 
prove  hla  authority  to  act. 

There  was  a  demurrer  sustained  to  the 
CKWBcomplalntot  appellant  Ross. and  the 
correctness  ot  that  ruling  is  the  next  ques- 
tion presented.  It  is  Inalatad  that,  as  the 


same  facts  could  have  been  given  in  evt- 
deuce  under  the  answer  ot  the  general  de- 
nial, sustaining  the  demurrer  to  the  cross 
uomplalnt  was  barmltvs,  If  even  it  was 
error.  It  is  true  the  facts  set  up  in  tbe 
cross  complaint.  If  safficient  to  constitute 
a  cause  of  cross  action,  are  also  sofficleut 
in  this  case  to  constltnte  a  defense  tu  the 
original  action,  and, so  far  as  that  defense 
is  concerned,  we  have  already  seen  that  It 
was  a  harmless  error  to  hold  the  cross 
complaint  bad;  but  tbe  very  object  In 
pleading  the  facts  In  tbe  form  ot  a  crosti 
complaint  Is  to  nccomplisb  sometblnc 
more  than  tbe  mere  defeat  ot  the  original 
action;  It  Is  to  secure  affirmative  relief, 
such  as  quieting  the  croas  eomplalnant'H 
title,  or  that  which  Is  tbe  same  thing, — to 
enjoin  the  other  party  from  setting  np 
title  to  the  premises  through  a  certain 
Judgment,  founded  on  another  Judgment. 
That  was  asked  In  tbie  case,  and  restltn- 
ion  and  other  relief  also  were  asked  In 
the  cross  complaint,  neither  of  which 
coQld  have  been  gnioted  on  a  mere  deteat 
of  tbe  ejectment  suit.  In  an  action  tore- 
cover  poBseesion  of  real  estate,  an  was  tbe 
case  here,  n  pleading  filed  by  tbe  defend- 
ant in  which  be  claims  title  to  the  land, 
and  asks  tbe  title  to  be  quieted,  or  any 
other  affirmative  relief,  cons titn ten  a 
counterclaim.  Tabor  v.  Mackkee,  58  Ind. 
290;  Wilson  v.CHrpenter.  63  Ind.  495.  la 
BQch  a  ease  tbe  matter  set  np  in  tbe  eoon- 
terclalm  or  cross  complaint,  while  it  may 
defeat  the  original  action,  like  a  mere  de- 
fense, Its  purpose  is  to  go  beyond  a  mere 
defense,  aud  afforu  to  the  cross  coraplaln- 
aut  affirmative  relief,  which  Is  mure  than 
a  mere  defeat  ut  the  original  action.  Har^ 
neSB  V.  Uarneas,  68  Ind.  1 ;  Jonea  t.  Hath- 
away, 77  Ind.  14;  Branbam  v.  Jobnaon, 
62  Ind.  m. 

The  cross  complaint  was,  In  substance, 
as  follows:  "The  defendant  George  E. 
Ross,  by  way  of  rross  complaint  against 
tbe  plalntifT.  Henry  J.  Banta,  says  that 
on  tbe  8th  day  ot  February.  lH7o,  and  for 
more  than  five  yean  prior  thereto,  one 
Catherine  Peters  was  tbe  owner  of  the 
lots  In  complaint  meutloned.  describing 
them.  That  for  tbe  years  1873  and  1ST4 
taxes  were  regularly  assessed  against  said 
lots  in  the  sum  of  fSO,  which  became  de- 
linquent, for  which  the  cnnnty  treasnrer 
sold  them  to  one  Joseph  Cbl  for  9SiS.1XT,  to 
whom  a  proper  certificate  was  Issued  by 
tbe  auditor  of  said  conn  ty,  and,  tbere  hav- 
ing been  no  redemption  at  the  pru|>er 
time,  a  deed  was  duly  executed  to  him  for 
said  property,  pursuant  to  said  sale. 
That  Obi  remained  In  possession  nntll 
July  4,  1881,  when  he  sold  and  conveyed 
It  to  one  Margaret  Sheehan,  who  after- 
wards Intermarried  with  one  Andrew  J, 
Ream.  That  she  died  In  1889,  tuteetale. 
leaving  surviving  her,  as  her  only  heir  at 
law,  her  hushend,  Andrew  J.  Ream,  wbu 
conveyed  said  lots  to  eross  complainant, 
by  deed,  February  27.  1890.  That  said  Ubl 
bad,  while  he  held  the  tax  title  aforesaid, 
and  on  February  S4, 1878.  recovered  Jodg- 
ment  In  the  superior  eourt  of  Cass  countV, 
Ind., against  said  Catherine  and  Abraham 
Petera.  her  husband,  quieting  his  title  to 
said  property  under  said  tax  deed.  That 
aald  Margaret  Beam  took  and  held  poaaea 
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lion  of  Bald  property  from  July  4, 1881, 
ontll  her  deatn,  and  herhuHband  DDtll  his 
cooTdyaace  to  the  croan  romplalnant, 
ThateaidUtal  and  Beam  paid  f40U  taxes 
on  said  property  under  said  tax  sale, 
wblcb,  wltb  interest  and  penalties  to  this 
date,  amount  to  92,000.  That  said  Baota 
claims  some  Interest  In  or  title  to  said 
property,  as  follows,  vli.:  That  in  the 
year  18TO  Abraham  Peters  and  Catherine 
Peters  execnted  a  mortgaf^  upon  said 
property,  and  also  on  lot  4  of  the  earns 
addition,  also  owned  by  said  Catherine, 
to  one  Timothy  Crawley,  who  on  Decem- 
ber 23,  1878,  recovered  jadgment  ol  foreclo- 
sure thereof  in  the  sopeiior  court  of  said 
Cass  cotin^,  against  said  Abraham  and 
Catherine  Peters,  who  were  the  onlr  par- 
ties defendant  Id  said  Judgment.  Tbat 
said  Crawley,  oo  the  27th  of  January, 
1878,  BBslKned  said  Judgment  to  one  Alex- 
ander S.  Guthrie.   That  on  the  day 

ol  August,  1S80.  Raid  lots  4,  5,  and  6  wnre 
sold  by  the  sheriff  of  said  Cass  county  to 
satisfy  said  Judgment  In  foreclosure,  at 
which  sale  said  Guthrie  became  the  pur^ 

efaaser.  That  on  the  day  of   , 

1S8-,  said  Guthrie  conveyed  lot  6,  afore- 
said, to  said  Bauta,  and  a tterwarde  con- 
veyed to  said  Banta  said  lots  4  and  5, 
Tbat  afterwards  said  Guthrie  and  Banta 
Jointly  sued  said  Catherine  and  Abraham 
Peters  and  Margaret  Sheehan  In  the  cir- 
eait  eonrt  of  said  county  to  set  aside  said 
Hheritf's  sale,  on  the  ground  that  the  sale 
had  been  wade  without  relief,  while  the 
judgment  was  subject  to  relief  from  valu- 
ation and  Rppralsementlaws;  asklugalso 
that  the  tax  title  of  said  Ma  rgaret  Hheehan 
be  set  aside,  and  they  be  permitted  to 
redeem  from  the  same.  That  said  suit  re- 
sulted In- favor  of  said  Guthrie  and  Banta, 
setting  asldesald  sheriff's  deed, and  direct- 
inn  B  resale  of  said  property  against  all 
Raid  defendants  under  the  original  decree 
of  forecloenre.  That  said  Margaret  8hee- 
ban  appealed  from  said  latter  Judgment 
to  the  supreme  court,  where  said  judg- 
ment was  reversed  and  set  aside  March  14, 
1889.  That,  pending  aald  appeal,  said 
Guthlre  and  Banta  caused  said  property 
to  be  resold  on  Janoary  2, 1883,  by  the 
sheriff  of  said  county,  pursuant  to  said 
Judgment  ordering  a  resale,  said  Banta 
becoming  the  purchaser  of  said  lots  6  and 
8  at  said  resale,  and  afterwards  received 
a  aheritr's  deed  therefor.  That  un  the  27th 
of  January,  1887,  said  Banta  commenced 
salt  against  said  Abraham  and  Catherine 
Peters  and  said  Margaret  Ream  (nee  Shee- 
ban)  for  poHSessloD  of  said  lots  5  and  6, 
and,  in  his  abstract  of  title  filed  wiib  bin 
complaint,  set  forth  that  be  derived  bis  ti- 
tle throngh  aald  shurltf's  sale  and  deed  to 
aald  Qatbrte.  and  also  throuKh  said  sher- 
llf'sBale  made  January  2, 1886,  aforesaid. 
That,  to  this  complaint  and  abstract  of 
title,  said  Beam  answered  that  she  was 
the  owner  and  In  possession  of  said  prop- 
erty under  said  tax  sale  aforesaid,  spe- 
cifically sectlng  out  said  title;  alf>o  that 
she  was  the  owner  of  said  property  under 
said  sale  aforesaid;  and  that  she  and  her 
xrantor  had  been  In  possession  of  said 
property  tbemander  Bfnee]876;  and  that 
the  canae  of  aclilon  sued  on  did  not  accme 


within  0Te  years  before  the  commence- 
ment of  said  action ;  and,  further,  that 
said  Banta  bid  at  said  sale  of  January  2. 

1886,  f  1,645.41,  for  which  said  sheriff  had 
sold  the  property  to  him,  but  that  he  had 
not  paid  said  bid  up  to  the  commence- 
ment of  said  action,  each  uf  which  an- 
swers was  held  good  by  the  court,  and 
BufHcleDt  to  defeat  said  action.  That  to 
these  several  answers  and  derensus  said 
plaintiff  replied —First,  by  general  denial; 
and,  second,  affirmatively,  that  the  mat- 
ters and  things  pleaded  In  these  special  an- 
swers had  been  paused  upon  and  adjudi- 
cated by  and  In  sold  judgment  of  the  Cass 
circuit  court,  rendered  Oetotwr  19,  1885. 
aforesaid.  Tbat  said  cause  was  taken  on 
change  of  venue  to  the  Pulaski  circuit 
court,  where,  upon  the  Iseues  so  formed,  a 
trial  was  had,  and  a  epeclal  verdict  was 
returned  by  the  jury  under  the  Issues 
aforesaid.  That  said  jury.  In  their  verdict, 
found  the  rendition  of  said  original  jndg- 
ment  in  foreclosure,  the  sale  thereunder  to 
said  Guthrie  In  August,  1880,  the  setting 
aside  of  said  sale  by  the  Cass  circuit  court 
In  October,  1885,  the  resale  under  said  last 
Judgment  In  January,  1K86,  the  Issuing  of 
the  sheriff's  deed  on  said  sale  In  January, 

1887,  the  commencement  of  said  action  In 
ejectment,  and  that  said  defendants  were 
In  possession  of  said  property,  and  re- 
tained possession  thereof,  daring  the  year 
next  after  said  sale,  and  that  the  title  and 
Interest  of  Margaret  Sheehan  In  aud  to 
said  property  bad  been  tried  and  deter- 
mined against  her  In  said  action  brought 
by  said  Guthrie  and  Banta  against  her 
aud  others,  and  In  which  said  Judgment 
was  rendered  in  October,  1885,  as  afore- 
said. And  cross  complainant  avers  that, 
upon  these  facta  bo  found  by  the  Jury,  and 
which  were  the  only  facts  found  by  said 
Jury  of  title  in  said  Banta,  and  the  only 
right  he  had  to  possession  of  said  prop- 
erty, said  Pulaski  circuit  conrc,  on  the 
— —  day  of  May,  18N7,  rendered  judgment 
in  favor  of  aald  Banta  for  possession  of 
said  property;  that  npon  aald  Judgment  a 
writ  of  poBBesslon  was  Issued  to  the  sher* 
Iff  of  Caas  county,  Ind.,  who,  on  the 

 day  of  — — ,  1890,  executed  said 

writ  by  ejecting  said  A  bra  hum  and 
Catherine  from  said  property,  and  all 
other  persons  mentioned  In  said  writ,  and 
delivered  up  possession  of  said  property 
to  said  Banta.  And  cross  complainant 
avern  said  Banta  baa  no  title  or  right  to 
the  poBsesalon  of  said  property  other  or 
different  from  that  above  speclflrally  set 
out.  Wherefore  cross  complainant  asks 
the  following  relief,  vli.:  (1)  That,  ad  a 
grantee  of  Margaret  Ream,  be  hare  restl- 
totlon  of  said  property;  (2)  that  said 
Banta  be  forever  enjoined  from  setting  up 
any  title  to  said  property  or  right  to  the 
possession  thereof  under  said  Judsmeiit  of 
the  Pulaski  circuit  court  rendered  May. 
1887;  (3)  that  he  account  for  the  rents 
and  protlts  of  said  property;  and  (4)  all 
other  proper  relief."  it  Is  earnestly  con- 
tended that  this  cross  bill  Is  not  sufliclent. 
because.  Ross  having  purchased  from 
Keam's  heir,  who  Inherited  from  her 
alnee  the  recovery  of  the  judgment  against 
bar  and  otbem  tor  the  posBeBalon  In  tbe 
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Pulaski  circalt  conrt,  be.  It  Is  claimed,  Ib 
aa  mncb  boandbythat  Judgment,  bo  [ar 
aa  tbli  property  Ib  concerued,  an  if  he  bad 
been  ooe  of  tbe  defendaata  In  that  Judg- 
ment. And  BO  we  hold  be  la  aa  niucb 
bound  by  that  Jadgment,  bo  far  as  It 
■Oents  his  title  to  this  property,  as  If  be 
bad  been  one  of  the  defendanta  therein. 
Therefore,  if  Margaret  Beam,  through 
whom  Boas  claima  title,  and  who  waa  a 
defendant  In  the  Pulaakf  circuit  court 
Jodgmeot,  could  maintain  a  bill  to  enjoin 
that  Judgment  bad  ahe  lived  and  retained 
her  title,  then  Boas  can  do  the  aa  me,  aa  he 
Ib  her  succeHsor  in  the  title;  and,  on  the 
other  hand,  If  ahe  could  not  maintain  aucb 
a  bill,  then  Roaa  cannot. 

The  croBH  complaint  in  tbiacnae  ia,  in 
effect,  a  bill  to  enjoin  the  Pulaitki  circuit 
court  Judgment,  among  other  thtnga. 
Doea  it  atate  facts  aufflcient  to  warrant 
tha  t  relief?  Appellee  contends  that  It  does 
not,  because  it  Is  a  collateral  attacli  upon 
a  Judgment  of  a  court  of  competent  Jurla- 
dlctiun,  and  cites  Pierce  v.  Banta,  (Ind. 
App.)  31  N.  E.  Rep.  812,  In  anpport  of  that 
propoeitloQ.  That  caae  lends  aome  aanc- 
tlon  to  that  contention,  though  it  was 
not  a  suit  toenjoin.  Appellee's  eoonselas- 
sumes  that  there  cannot  be  a  collateral 
attack  on  a  Judgment  In  any  caae.  While 
It  Is  true  that  a  judgment  cannot  be  col- 
laterally Impeached  In  an  action  at  law, 
yetit  la  equally  true  that  a  Judgment  may 
be  collaterally  attacked  In  a  ault  In 
equity,  where  any  fact  exlata  which  clear- 
ly proves  it  to  be  against  conscience  to 
execute  the  judgment,  and  of  wbicb  the 
Injured  party  cnuld  not  hare  availed  hlm- 
aeif  in  a  court  of  law,  or  of  wbicb  he  might 
have  availed  himself  at  law,  but  waa  pre- 
vented by  fraud  or  accident, unmixed  with 
any  fault  or  neallgeuce  lu  hlratjelf  or  hia 
agents.  1  High,  luj.  3  114;  Hogg  v.  Link, 
90  Ind.  346;  Walker  v.  Heller,  Id.  198;  Har- 
DiaD  V.  Moore,  112  Ind.  221,  IS  N.  E.  Rep. 
718. 

The  cross  complaint  being  In  the  nature 
of  a  suit  In  eqnily  to  enjoin  a  Judgment  at 
law,  that  the  attack  thereon  Is  collateral 
ia  no  objection  to  the  maintenance  of  auch 
suit.  In  Walker  v.  Heller,  supra,  very 
nearly  the  question  here  under  conaldera- 
tluD  waa  decided  by  this  court  In  favor  of 
appellant's  contention.  In  that  eaee  a 
suit  on  a  note  was  tried,  rranltlng  In  a 
finding  lor  the  defendant,  which  waa  en- 
tered of  record.  Afterwards  the  court 
permitted  the  plaintiff,  over  objection,  to 
dlemias  hla  Bult  before  Judgment  on  the 
finding  from  which  the  delendan t  a p- 
pealed  to  this  court,  where  the  judgment 
of  dlsmlsaal  was  reversed,  wltb  inatrac* 
tlona  to  the  trial  court  to  enter  Judgment 
upon  the  finding  In  favor  oT  the  defendant, 
which  was  accordingly  done  on  the  re- 
turn of  the  case  to  the  trial  court.  Pend- 
ing the  appeal,  and  before  the  declaiun 
thereof,  the  plaintiff  brought  another  ac- 
tion on  the  note,  and  recovered  Judgment 
before  the  reversal  In  tbeotber  case.  After 
the  rereraai  and  entry  of  Judgment  for  the 
defendant  on  the  return  of  the  caae  from 
the  supreme  court,  the  defendant  brought 
snit  to  enjoin  the  judgment  recovered 
pending  the  appeal,  whicb  injunction  was 


refuaed  in  the  trial  eourl,  but  this  coart 
reversed  that  rnllng.  It  Is  tbereaald:  "It 
Ib  well  aettled  that  a  court  of  equity  will 
restrain  proceedings  upon  a  Judgment  at 
law  where  ita  enforcement  ia  against  con- 
science and  the  aame  has  been  recovered 
by  an  unfair  advantage.  Wherever,  by 
accident,  mlatake,  fraud,  or  otherwise,  an 
unfair  advantage  has  been  obtained  in 
proceedinga  at  law,  and  it  Is  agalnat  con- 
science to  make  uae  <»f  such  advantage,  a 
court  of  equity  will  restrain  the  party 
from  making  use  of  the  same;  and,  alter 
Judgment,  any  facts  which  prove  It  to  be 
againat  conscience  to  execute  such  Judg- 
ment, and  of  which theinjnred  party  conld 
not  avail  himself  in  defense  uf  the  suit, 
will  authorize  the  court  to  Interfere  by 
Injunction,  and  restrain  the  party  from 
enforcing  the  judgment. "  The  caae  made 
here  for  the  Interpoaititmof  equity  Is  mncb 
stronger  than  toe  case  from  which  we 
have  quoted.  There,  there  were  two  judg- 
meuta  on  the  aame  cauae  of  action,  one  in 
favor  of  one  of  the  partieH,  and  the  other 
In  favor  of  the  other;  and  equity  inter- 
posed In  favor  of  the  party  who  last  re- 
covered, though  he  should  have  been  the 
firet  to  recover.  But  here  Is  a  rase  whers 
a  party  has  recovered  a  Judgment  for  the 
posseaaion  of  real  estate  on  a  title  estab- 
lished wholly  and  solely  by  a  judgment, 
which  waa  the  only  evidenceof  title,  which 
judgment  has  been  overthrown  by  an  no- 
quallfled  reversal. 

Embry,  administrator,  brought  suit  In 
the  supreme  court  of  the  District  of  Cidum- 
bla  against  Stanton  and  Palmer,  and  re- 
covered Judgment  tor  $9,185.18.  He 
brought  suit  un  that  Judgment  In  a  state 
court  In  Conunecllcut.  Thereupon  tbey 
filed  their  petition  In  equity  In  the  same 
court,  the  object  and  prayer  of  wliich 
were  to  obtain  a  perpetual  injunction  re- 
straining him  from  prosecuting  hla  action 
upon  that  judgment,  or  ia  any  manner  en* 
forcing  it  against  them,  setting  forth  the 
reasons  therefor.  The  Judgment  was  en- 
joined In  the  state  court,  which  was,  on 
appeal  to  the  state  supreme  court,  af- 
firmed, (46  Conn.  5&5,)  and  Eiubry  ap- 
pealed to  the  supreme  court  of  the  United 
States,  (2  8up.  Ct.  Ren,  81.)  That  court 
in  that  case  sold:  ^ The  question  tfacD 
arises,  what  canaee  woald  have  iteon  snffi- 
dent  in  the  Diatrlct  of  Columbia,  accord- 
ing to  the  law  then  in  force,  to  bare  au- 
thorised ita  conrta  to  aet  aside  the  judg- 
ment recovered  there  by  Embry  agiiinat 
Stanton  and  Palmer?  This  la  answered 
by  the  deciaion  of  this  court  upon  the 

gulnt,  In  the  case  of  Insurance  Co.  v. 
[odgson,  7  Crancb,  8S3.  That  waa  a  MU 
In  equity,  filed  in  a  court  of  the  District  of 
Columbia,  perpetually  to  enjoin  the  col- 
lection of  HO  much  of  a  judgment  at  law 
recovered  in  the  District  aa  was  In  excess 
of  an  amount  claimed  to  be  the  aum  eqal- 
tabiy  due.  The  grounds  of  relief  alleged 
were  that  a  frand  had  been  practiced 
upon  the  underwriters  In  a  valued  policy 
of  marine  Inaurauce  by  an  overvaluation 
uf  the  ship,  and  that  the  complainant  had 
been  prevented  from  making  the  delenae 
at  law.  Chief  Justice  Marehall,  deliver- 
ing the  opinion  of  tbe  conrti  affirming  the 
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decree  of  the  conrt  belnw  dlemlBalng  the 
bin. stated  the.-nleaBtollowa:  'Without 
attemptlDK  to  draw  any  precise  line  to 
which  coiirtB-of  eqnlty  will  advance,  and 
which  they  cannot  pass.  In  Teotrainlng 
partiea  from  avalUnK  themaelves  ol  judft- 
meots  obtained  at  law,  it  may  iialely  be 
said  that  any  fact  which  clearly  proves  it 
to  be  asaiBSt  conscience  toezecate  a  JndK- 
ment.  and  of  which  the  Injared  party 
coold  not  have  availed  himself  In  a  uoart 
of  law,  or  which  he  mlgbt  have  availed 
himself  at  law,  bat  was  prevented  byfrand 
or  accident,  namlxed  with  any  faalt  or 
neglleence  in  bimeelt  or  his  anenta,  will 
jQBtify  an  application  to  a  court  of  chan- 
cery. On  the  other  band.  It  may  with 
equal  safety  be  laid  down  as  a  general 
rule  that  a  defease  cannot  be  set  up  in 
equity  which  has  been  tally  and  fairly 
tried  at  law,  altbongb  It  may  be  the  opin- 
ion of  that  conrt  that  the  defease  ought 
to  have  been  sostalned  at  law.'  •  »  • 
Tbts  was  held  to  be  the  law  prorailing  in 
the  District  of  Colombia,  not  by  reason 
of  any  local  pecollarlty.  but  because  it 
was  a  general  principle  of  equity  juris- 
prudence. It  was  repeated  in  Hendrlck- 
son  V.  Hinckley,  17  Uow.  443,  where  the 
rule  was  condensed  by  Mr.  Justice  Curtis 
Into  the  following  statement:  *  A  court  of 
equity  does  uot  interfere  with  a  Judgment 
at  law  unless  the  complainant  has  an 
equitable  defense,  ol  wblcb  be  could  not 
avail  himself  at  law,  because  It  did  not 
amount  to  a  Icsal  defenso.  or  had  a  good 
defense  at  law,  which  he  was  prevented 
from  availing  himself  of  by  fraud  or  acci- 
dent, nnmlxed  with  negllgenee  of  himself 
or  his  agents.'  Ureatb's  Adm'r  v.  Hlras, 
5  How.  193;  Walker  v.  Bobbins,  14  How. 
584;  and  In  Brown  v.  County  of  Buena 
Vista,  95  0.  S.  157.  This  la  the  doctrine 
recognized  and  applied  by  the  supreme 
court  of  errors  of  Connecticut  in  thecaue 
ofPenrce  v.  Olney,  20  <:oun.  644.  That 
was  a  bill  in  equity  to  reatruln  the  rollRc- 
tlon  of  a  judgment  recovered  in  New  York, 
upon  tbtt  ground  that  tfae  complainant 
had  a  good  defense  at  law  to  the  action 
which  be  was  prevented  from  making  by 
the  fraud  of  the  defeadunt.  It  was  there 
said  by  the  court:  'It  is  well  settled  that 
this  jnrladlctloD  will  be  exercised  when- 
ever a  party,  having  a  good  defense  to  an 
action  at  law.  has  bad  no  opportunity  to 
make  It,  or  has  been  prevented  by  the 
frand  or  Improper  management  of  tfae 
other  party  from  making  it,  and  by  rea- 
son thereof  a  judgment  has  been  obtained 
which  it  is  against  conscience  toenforce.*" 
Such  la  the  general  current  of  authority 
touching  the  power  of  a  conrt  of  equity 
to  cnjuln  Judgments  at  law,  being  In  full 
harmony  with  the  principles  annonnced 
by  this  conrt  In  Walker  ▼.  Heller,  supra. 
But  there  was  one  conalderatlun  this 
conrt  lost  sight  of  in  the  decision  of  that 
caae,  and  that  la  the  effect  the  Civil 
Code,  tMtabtlshlng  the  reformed  system  of 
procedure,  has  had  on  the  right  to  main- 
tain a  Bult  to  enjoin  a  Judgment  at  law, 
Buch  aa  the  one  upheld  in  that  case. 

It  is  a  well-settled  principle  that  the 
lorisdletlon  In  equity  to  enjoin  a  Judgment 
at  law  In  proper  easea*  although  w^  ea- 


tablished.  Is  not  regarded  as  a  favorite 
one  with  courts  of  equity.  A  bill  seeking 
relief  of  this  nature  Is  scrutinized  with 
extreme  Jealousy,  and  the  grounds  upon 
which  the  interierence  will  be  allowed  are 
confHsaedly  somewhat  narrow  aud  re- 
stricted. 1  Hlgh.Inj.  S  118.  Another  well- 
established  principle  of  eqnlty  la  that 
courts  of  eqnlty  will  not  lend  tb^rald  by 
injunction  against  judgmenta,  or  for  any 
injunctive  relief,  where  the  party  Invoking 
aucfa  aid  has  a  plain  and  adequate  remedy 
at  law.  1  High,  InJ.  §  173;  Thatcher  v. 
Humble,  67  Ind.  444;  Bishop  v  Moorman, 
%  Ind.  1;  Baragree  v  Cronkbtte.  33  Ind. 
192;  Schwab  v.  City  of  Madison,  4»  Ind. 
329;  Sims  v.  City  of  Frankfort,  79  Ind.  44(1; 
Allen  V.  Winstandly,  34  N.  E.  Bep.  699,  (at 
this  term.)  Did  the  appellant  Boss  have 
an  adequate  remedy  at  law?  Margaret 
Beam  (nee  Sheehan)  died,  as  cross  com- 

glainant  avers,  in  1889,  leaving  Andrew  J. 
earn,  her  husband,  as  her  sole  heir  at 
law,  who  conveyed  to  appellant  Boss, 
February  27. 1890,  and  that  the  judgment 
for  a  resale  of  the  lots,  which  was  the  sole 
producing  cause  and  foundation  of  tbe 
Pulaski  circuit  court  Judgment,  was  re- 
versed by  tbiB  court  on  March  14.  1889. 
When  Margaret  Beam  died,  she  had  a 
right  to  maintain  a  complaint  to  review 
the  Pulaski  circuit  court  judgment  on  ac- 
count of  tbe  reversal  of  the  Judgment  for 
a  reualelf  that  reversalhad  taken  place  be- 
fore her  death ;  and  that  right  would  have 
descended  to  her  heir,  Andrew  J.  Beam, 
cross  complainant's  grantor,  under  tbe 
ata  tnte,  as  we  ahall  hereinafter  see. 
Whether  ahe  died  before  or  after  tbe  14th 
of  March,  18S9,  the  date  of  reversal.  Is  not 
stated,  though  It  Is  stated  she  died  in  that 
year.  Tbe  reversal  of  that  judgment  con- 
stituted material  new  matter  for  which 
the  statute  authorizes  a  judgment  to  be 
reviewed  and  reversed.  The  statute  au- 
thorises tbe  review  of  a  judgment  forerror 
of  law  appearing  In  the  proceedluKs  and 
jndemeut  within  one  year,  or  for  material 
new  matter  discovered  since  the  rendition 
thereof  within  three  yearn.  Bev.  tSt  1881,  8 
616.  When  the  jurladictions  of  law  and 
equity  were  aeparate,  and  before  the 
adoption  of  our  reformed  procedure,  bllU 
of  review  were  mointainable  only  for  relief 
against  decrees  In  equity,  and  they  could 
nut  be  maintained  to  secure  relief  from 
JndgmratH  at  law,  such  as  the  Pulaski  dr^ 
cult  court  Judgment  was.  Story,  Eq.  PI. 
404-406.  Prior  tu  tbe  adoption  of  the  new 
system,  a  bill  to  enjoin  that  judgment 
would  have  been  maintainable  because 
that  would  have  been  the  only  remedy. 
The  ordinances  in  chancery  of  Lord  Chan- 
cellor Bacon,  which  have  never  been  de- 
parted from,  authorised  a  bill  to  review 
only  decrees  In  chancery  for  error  appear- 
ing on  the  face  of  the  record,  and  for  new 
matter  discovered  since  the  rendition  of 
thB  decree.  The  section  of  the  Civil  Code 
last  above  cited  extends  that  same  rlvht 
to  all  Judgments,  whether  In  tbe  nature  of 
a  judgment  at  law  or  a  decree  In  equity. 
It  embodies  substantially  the  ordinances 
in  chancery  above  mentioned,  and  extends 
tbem  to  all  Judgments.  The  section,  915 
of  the  Code  above  referred  to,  however, 
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UmlU  tbe  right  to  review  to  "a  party  to 
*ny  Jndgmeot,  or  the  helm,  devlaeea  or 
perauoal  represeatatlvea  of  a  deceaned 
party."  The  appellant  Ruas  nas  nut  a 
party  to  the  Pulaski  nlrcait  court  Judg- 
ment, but  he  Is  a  purchaser  ot  the  title  of 
Marf^aret  Ream,  who  wasa  party .  after  her 
death,  from  her  heir,  after  tbe  cause  for 
Tlewof:that]adKDient  had  arisen,  namely, 
alter  the  reversal  of  tbe  Judgment  for  a 
resale  of  said  lota.  His  grantor,  Andreir 
J.  Ream,  therefore,  being  en  heir  of  one  of 
the  parties  to  the  Palaskl  circuit  court 

iadfjtmcnt,  and  havlDg  cooveyed  to  appel- 
ant Ross  aftw  the  JndKinent  for  resale 
had  been  reversed,  he,  as  such  belt,  bad  a 
right  at  the  date  of  such  cooveyanee  to 
matntatn  a  suit  to  review  said  Pulaski  clr- 
ealtconrt  Jadnmentfor  and  on  account 
ot  the  new  matter  caused  by  such  reversal; 
and  hence,  havlug  such  legal  remedy,  he 
bad  no  right  to  maintain  a  suit  to  enjoin 
the  PnlaskI  clrcalt  court  Judgment,  and 
by  the  conveyance  to  appellant  Rosa  of  all 
bis  rights  be  must  be  held  to  take  such 
rights  subject  to  all  the  equities  such 
rights  were  subject  to  In  tb**  hands  of  bin 
grantor,  and  one  of  those  equities  was 
that  said  grantor,  Andrew  J.  Ream,  as 
heir  nf  Margaret  Beam,  his  wife,  bad  the 
Mghtto  review  the  Pnlaekl  circuit  Judg- 
ment, and.  because  be  had  that  legal  rem- 
edy, had  no  right  to  maintain  a  suit  to 
enjoin  that  Judgment,  and  for  that  reastm 
appellant  Ross  has  no  right  to  maintain 
a  suit  to  enjuln  it.  We  disapprove  of  tbe 
conclusion  reached  in  Walker  v.  Heller, 
supra,  becanse  in  that  case  the  Injured 
party  was  u  party  tu  the  Judgment  sought 
to  be  enjoined,  and  be  had  a  right  to  main- 
tain a  complaint  to  review  that  Judgment 
for  the  uew  matter  arising  out  or  tbe  re- 
versal of  the  Judgment  of  dismissal,  and 
tbe  subsequent  Judgment  rendered  purao- 
ant  to  the  order  of  this  court  on  such  r^ 
Tersal;  and  hence  be  had  an  adequate 
remedy  at  law,  which  ought  tu  have  pre- 
cluded him  from  maintaining  tbe  suit  to 
enjoin.  This  coualderatloa  escaped  the 
attention  of  tlila  court  when  that  case 
was  decided.  But  the  principles  an- 
nounced in  that  case  arecorrect  as  applied 
to  a  proper  case.  We  therefore  conclude 
that  tbecourt  below  did  noterr  In  sustain- 
ing the  demurrer  to  the  cross  complaint. 

Tbe  appellant  Ross,  In  his  defense  un- 
der the  general  deulal.  set  up  another 
and  (liflnrent  title  In  bImHelt  to  said  lot 
6  through  a  sberttf'a  sale  to  himself. 
The  court  below,  in  Its  ninth  finding  of 
facta.  fIndH  that,from  the  Judgment  order- 
ing a  resale  of  said  lota  as  above  stated, 
the  Peterses  aad  Margaret  Shfebaa  ap- 
pealed to  thesupremecourt  without  bond, 
where  said  Judgment  was  In  all  things 
reversed,  on  tbe  14th  of  March,  1889, 
(Peters  t.  Guthrie.  11»  Ind.  44,20  N.  E.Rep. 
C30;)and  on  tbe  lltb  day  of  May,  1889. 
said  supreme  court  rendered  a  Judgment 
In  said  cause  In  favor  ot  said  Peteniea  and 
8he«han,  and  against  said  Alexander  8. 
Gnthrie  and  Henry  J.  Banta,  In  the  sum 
of  $55.75,  as  costs  made  by  said  appeal  In 
•aid  court;  that,  upon  said  Judgment  for 
eoata  in  tba  supreme  conrt,  an  execution 


was  iu  due  form,  on  July  27,  tSS9,  hnnnd 
by  tbe  clerk  of  said  supreme  court  to  tbe 
sheriff  of  the  supreme  court,  commanding 
him  Co  collect  the  amount  of  said  Judg- 
ment, Interest,  and  costs  out  of  the  prop- 
erty of  said  Alexander  S.  Guthrie  and 
Henry  J.  Banta;  that  said  sherirf  of  tbe 
supreme  court  delivered  said  execution  to 
John  Donaldson,  sheriff  of  Caiw  county, 
lud.,  tor  collection,  and  said  Donaldson, 
as  such  sheriff,  on  August  27.  1889,  levied 
said  execution  upon  all  tbe  right,  title, 
and  Interest  of  said  Qutbrie  and  Banta  In 
and  to  lots  5  and  6  in  D.  D.  Dykeman's 
First  addition  to  the  dty  ot  Logansport, 
lud.;  that  on  July  1.18S0,  said  Banta  re- 
ceived from  tbe  United  States  goTwnmont 
an  appointment  as  physician  to  the  &1ar- 
corelo  Indians,  at  Marcorelo.  in  the  terri- 
tory ot  New  Mexico, and  left  Indiana  early 
In  July,  1889,  and  hasrpmalnedlD  New  Mex- 
ico ever  since,  brtng  engaged  la  said  gov- 
ernment service.  He  IcSt  thia  state  wttb 
tbe  intention  of  returning  thereto,  and 
such  has  ever  since  been  his  intention, 
when  his  said  service  shall  terminate.  At 
and  prior  to  tbe  time  of  leaving  Indiana, 
he  was  a  resident  householder  ot  Catw 
eonnty,  Ind.  In  August,  18ti9,  prior  to  the 
eald  levy,  the  wife  ot  said  Banta  stored  a 
part  of  their  household  goods  in  Logans- 
port,  Ind.,  and  took  another  part  ano 
tier  children  with  her  to  her  husband,  an<l 
since  that  time  abe  and  her  husband  have* 
been  keeping  house  in  New  Mexico,  aud 
have  not  since  that  time  been  keeping 
house  In  the  state  of  Indiana.  Though  » 
resident  of  thla  etate,  and  only  tempo- 
rarily absent  therefrom  In  said  govero- 
ment  service,  he  has  not  since  leaving  In- 
diana been  a  householdw  therein,  but  haa 
been  a  householder  In  said  territory  of 
New  Mexico.  Before  the  day  fixed  for  the 
•ale  of  said  real  es ta  tennder  said  execu  tlon, 
aald  Donaldson.aa  such  eheritf,  caneert  the 
same  to  be  daly  appraleed.  the  form  of  ap- 
pralseraentof  the  feesimpleof  said  lots  be- 
ing as  follows;  "  Weappralsetbefi-e-simple 
interest, if  theyown  lt,ot  A. 8.  Guthrie  and 
Henry  J.  Banta.  in  and  to  lots  5  aod  6,  at 
$1,500,  deducting  thn  following  ileus  and 
iDCumbrances:  Mortgage  to  D.  P.  Bald- 
win, S200;  tax  title  tu  Margaret  Sheehan. 
$900,— total  $1,100.  We  appraise  tbe  fee- 
simple  of  A.  S.  Guthrie,  it  be  owna  It.  in 
lot  6,  D.  D.  Dykeman's  let  addition,  $400; 
In  Int  6  In  D.  D.  Dykeman's  Ist  addition. 
$1,100.  We  appraise  tbe  fee-simple  Interest 
of  H.  J.  Banta, if  he  owuslt.ln  lot  6,  D.  D. 
Dykeman's  Ist  addition,  $400;  In  lot  6.  D. 
D.  Dykeman's  let  addltluo.  $1400.'*  The 
appraisers  also  appraised  the  rents  and 
profits  of  each  of  said  lots  for  each  year 
for  seven  years, and  made  proper  affidavit 
as  to  the  correctness  of  their  appraise* 
meat.  After  the  appraisement  was  made. 
Banta '8  attorney  produced  and  handed  to 
said  Donaldson,  as  such  sheriff,  Banta'e 
schedule  and  afildavlt  for  exemption,  and 
named  his  appraisers  to  said  sheriff,  and 
demanded  of  said  sheriff  that  bis  property 
be  appriilaeil  and  set  off  to  bim  under  the 
$600  exemption  law  of  Indiana.  The 
•chedttleset  forth  hla  personal  propetty 
and  tbe  real  estate  in  controveniy,  aiul 
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attached  thereto  was  an  afBdavltmade 
by  said  Banta  setting  forth  tbat  the  same 
was  all  hlB  real  estate  and  pereuna)  prop- 
erty within  or  without  the  state  ol  Indl- 
ana,  all  his  moDey  on  band  or  on  deposit 
within  or  without  the  state  ol  IndlaDa. 
rlKhts,  credits,  choses  In  action,  and  all 
personal  property  of  every  doHcrlptlun 
whatever  belonglujc  to  him,  or  lo  which 
he  had  any  Interent,  on  the  £7tb  day  of 
Jnly,  1S89,  showing  what  he  had  sold 
since  that  date,  the  amount  he  had  re- 
ceived therefor,  and  how  he  had  diaponed 
ftf  the  proceeds.  The  sbeiiff,  after  recelv- 
Ins  eala  schedule  and  afBdavlt,  without 
appralsinfc  the  personal  property,  and 
withont  making  any  other  appraisement 
of  tbe  real  estate  than  that  hereinbefore 
mentioned,  did,  as  he  states  lu  his  return 
to  said  execution,  set  off  to  Henry  J. 
Banta,  as  exempt  irom  execution,  all  the 
personal  pruperty  named  and  described  In 
his  affidavit;  alno  lot  5  Id  D.  D.  Dyke- 
mao's  First  addition  to  Logansport.  as 
appraltted  In  the  Talnntlon  law  Inventory 
heretofore  made.  After  having  duly  ud- 
rertiH«d  said  lot  0  for  sale  at  BherlR's  sale 
under  said  execution  from  the  clerk  of  the 
supreme  court,  tbe  advertisement  being 
slened.  not  by  the  sheriff  of  the  supreme 
coart,  but  by  John  Donaldsoa,  sheriff  of 
Cass  county,  Ind..  by  M.  J.  Gallugher, 
deputy,  said  sberiR  of  Cass  county,  on 
September  28,  1889.  sold  at  sheriff's  sale  all 
the  right,  title,  and  Interest  of  said  Outh- 
ile  and  Banta  in  and  to  said  lot  6  to  tbe 
defendant  Ross  fur  the  sum  of  eighty  dol- 
lars, tbat  being  more  than  two-tlitrds  of 
tbe  appraised  value  of  said  lot  over  and 
above  the  incumbrances  thereon.  After 
the  year  for  redemption  had  expired, 
and  there  having  been  noredemptlonfrom 
said  sale,  the  sherllf  of  the  supreme  court, 
on  the  24th  day  ol  October,  l8yo,  exec^uted, 
acknowledged,  and  delivered  to  said  Boss 
a  sheriff's  deed  for  said  lot  d  upon  the  sale 
thereof  made  as  aforesaid,  which  deed  has 
never  been  recorded. 

The  conclusions  of  law  relative  to  tbe 
validity  of  tbe  sheriff's  sale  and  deed  to 
appellant  Boss  are  as  follows:  **(6)  That 
defendant  Rims  has  no  title  to  said  lot  6 
by  virtue  of  the  sheriff's  sale  nnder  said  ex- 
ecution Issued  by  tbe  clerk  of  the  supreme 
court,  for  the  reason  that  the  plaintiff  was 
entltleo  to  hia  exemption,  and  Ruch  ex- 
emption was  denied  bim.*  "(7)  That  tbe 
plaintiff  Is  entitled  to  recover  possesnlon 
of  the  real  estate  In  controversy  against 
all  tbe  defendants,  and  also  to  recover  for 
tbe  use  of  the  premises  un  against  the  de- 
fendant Ross  tbe  sum  of  f  167,  less  $65.76, 
with  rix  per  cent,  tfaereoo  paid  by  said 
defendant  Robs,  September  28, 1889,  on  the 
purchsae  of  said  lot  6,  on  said  execution 
Issued  by  the  clerk  ol  the  supreme  court, 
leaving  due  tbe  plaintiff  $106.26."  We 
think  the  court  below  erred  lu  these  con- 
dnslons  of  law.  The  tarts  found  show 
that  Banta,  though  a  resident  of  Indiana, 
in  law,  yet  waa  not  a  householder  in 
this  state,  but  was  a  housebolder  In  New 
Mexico,  at  the  time  he  demanded  his  ex- 
emption, and  when  thesberiff's  sale  to  ap- 

Sellant  Boss  took  place.  It  Is  only  "reel- 
sot  bonaeholden"  that  am  entitled  to 


exemption  by  tbe  Iftngosge  of  the  stat- 
ote.  Rev.  8t.  1881,  $708.1  Where  does  this 
language  require  tbe  person  to  reside  to 
entitle  him  to  exemption?  All  must  con- 
cede that  it  requires  blm  to  reside  In  Indi- 
ana. Where  does  It  require  him  to  keep 
house?  U  the  langnaiee  means  tbat  be  u 
to  reside  In  tbe  state,  then  it  meaus  tbat 
he  must  keep  house  In  the  state  to  entitle 
bim  to  exemption,  because  the  two 
words  "resident  bonsebolder"  stand  to- 
gether In  the  statute;  and  whatever  qual- 
ifies one  frf  them,  and  limits  Its  applica- 
tion to  tbe  state, likewise  limits  tbe  other. 

The  conclusion  of  law  was  wrong  for 
another  reason.  The  execution  from  a 
sale  on  which  exemption  was  claimed  was 
for  the  collection  of  a  Judgment  for  costs 
on  the  reversal  of  tbe  Judgment  already 
mentioned,  ordering  a  resale  of  the  lots  In 
question.  Such  a  judgment,  It  has  been 
held,  1h  not  a  "debt  growing  out  of,  or 
founded  upon,  a  contract,  express  or  Im- 
plied," and  therefore  not  within  the  ex- 
emption statute.  Htate  v.  Mcintosh,  100 
Ind.  439;  ItiiHsell  v.  Oleary.lOS  Ind.  602,5 
N.  E.  Rep.  414.  The  exact  question  under 
consideration  was  decided  by  tbe  appel- 
late court  la  favor  o(  thecontentlon  of  ap- 
pellant Ross  In  Donaldson  v.  Banta,  SO 
K.  B.  Rep.  882.  Tbe  appellee,  Banta.  soed 
the  sheriff,  Donaldson, for  refusal  to  allow 
him  bis  exemption  from  said  execution, 
and  recovered  In  the  trial  court,  but  Don- 
aldson appealed,  and  tbe  appellate  court 
reversed  the  Judgment,  holding  that 
Banta  was  not  entitled  to  any  exemption 
from  said  exerutlon.  It  being  for  costs. 

Tbe  sheriff's  sale  to  appellant  Rossis 
vehemently  assailed  by  appellee's  counsel 
for  other  and  different  reasons  than  those 
assigned  for  holdiue  it  Invalid  by  the 
court  below  In  its  conclusions  of  law.  As 
theonly  reason  seated  In  thoseconelualona 
for  the  Invalidity  of  tlie  sheriff's  sale  to 
appellant  Boss  was  that  Banta  was  enti- 
tled to  exemption  which  the  sheriff  had  re- 
fused him,  it  might  be  taken  us  an  Implied 
conclusion  of  law  that  there  was  no  other 
legal  ubjection  to  said  sale  and  deed.  The 
conclusion  against  the  validity  of  tbat 
sale  is  attempted  to  be  supported  by  con- 
tending that  the  sale  was  Invalid,  becaosa 
the  notice  thereof  was  signed  by  tbe  sherw 
Iff  ol  Cass  county  In  bis  official  capacity  as 
such  sheriff,  and  not  as  the  deputy  of  the 
sheriff  of  the  supreme  court,  and  that, 
while  the  sale  was  made  by  the  sheriff  of 
Case  county  as  auch,  the  deed  was  execut- 
ed by  thn  sheriff  of  the  supreme  court. 
The  statute  provides  tbat  "  when  any  pro- 
cess, rule,  or  order  shall  come  into  the 
bands  of  such  sheriff  [of  tbe  supreme 
court]  he  may  transmit  the  same  Ity  mail 
to  the  sheriff  of  thecounty  where  tbe  same 
Is  to  be  served.  The  sheriff  of  each  county 
shall  be  his  deputy,  but  shall  be  liable  on 
his  own  bond  lor  all  acts  done  by  him  as 
sach  deputy.**  Rev.  St.  1881,  fi  B834.  The 


*  This  section  provides:  "An  amount  of  pto^ 
ertr  not  exceeains  In  value  SGOO,  owned  or 
anr  reddent  householder,  iball  not  be  liable 
to  sale  OQ  execution  or  any  other  final  process 
from  a  court  for  any  debt  grovlne  oat  trt  m 
fonnded  upas  contract  exprsta  or  implied.'* 
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adverdBement  ol  tbe  Mle  woold  naturatlT' 
describe  the  procesa  as  anezecatloa  iBRaed 
by  the  clerk  of  tbe  anpreme  court  to  tbe 
Bberiff  of  the  supreme  court,  w bleb  such 
■herltl  had  delivered  to  tbe  sheriff  of  the 
county.  No  eomplalot  is  made  against 
tbeadTertbwment  that  It  did  not  so  show, 
bott  oo  tbe  contrary,  tbe  court  below 
(uund  that  the  sale  "was  duly  advertised 
to  take  place  under  said  execution  from 
theclerk  of  the  snpremeconrt, "  If  the  tiale 
wasduly  advertised,  It  appeared  therefrom 
that  such  sale  was  to  taku  place  oo  an  ex- 
ecution Issued  by  the  clerk  of  tbe  supreme 
court  to  tbe  sheriff  ol  tbe  supreme  court, 
and  by  htm  dellvared  to  the  conn tysberiO. 
AH  persona  arepreanmed  to  know  tbe  law, 
and  that  sncb  an  exeuntton  must  be  exe- 
cuted by  the  county  sheriff,  if  executnd  by 
him  at  all,  as  the  deputy  of  the  sheriff  of 
the  supreme  court.  The  county  sberlfl 
serves  the  process  as  the  deputj  of  the 
sheriff  of  the  anpreme  court.  He  la  not 
deputy  by  appointment,  but  by  operation 
<rtlaw.  When  he  slgoB  his  name  to  a  re- 
turn of  service  ot  such  process,  or  to  publi- 
cation notice  ot  sale  under  aucb  process,  be 
la  deputy  to  the  sheriff  ot  the  supreme 
court  by  operation  of  law,ttnd  bU  cbarac- 
ter  as  snch  deputy  may  be  as  well  under- 
stood by  tbe  public  from  bis  official  deslg* 
nation  of  county  sheriff  when  tbe  proceea 
has  been  dcalgnated  and  descrit)ed  aa  if  be 
should  designate  himself  as  deputy  of  tbe 
sbnrlff  ot  the  supreme  court.  This  seems 
to  be  more  clear  when  It  Is  borne  in  mind 
that  the  county  sheriff  la  liable  on  his  own 
bond  for  all  acts  done  by  him  as  such 
deputy.  McOrader  v.  Bnssell,  8  Blackt  IS. 
Beeldea,  It  bas  been  the  niilversal  practice 
In  all  cases,  so  far  as  we  know,  under  this 
statute,  where  a  county  sheriff  serves 
process  directed  to  tbe  sheriff  of  the  su- 
preme court,  to  algn  bis  name  to  tbe  re- 
turn aa  sheriff  of  tbe  county,  and  not  as 
deputy  of  the  supreme  court  sheriff.  Such 
la  the  na  ture  ot  the  return  to  tbe  process 
intbiB  ease,  which  bronscbttbeappelleelnto 
tbls  eonrt  on  this  appeal.  It  would  be  an 
awkward  procedure  to  sue  the  county 
Bberiff  on  his  own  bond  for  an  act  done  by 
him  aa  deputy  of  the  sheriff  ot  the  su- 
preme court  If  be  did  such  act  In  the  name 
of  the  sheriff  of  tbe  supreme  court,  and 
not  In  bis  own  name.  When  tbe  cuuuty 
sheriff  does  an  act  as  tbe  deputy  of  the 
aherlff  of  the  anpreme  court,  he  doea  it  by 
virtue  of  hia  office  ot  sheriff  of  the  county, 
nblch  office,  by  operation  ot  law,  makea 
him  tbe  deputy  ot  the  sheriff  ol  the  su- 
preme court.  Therefore,  when  his  official 
character  aa  aucb  connty  aberilt  and  tbe 
pruceaa  from  the  supreme  eonrt  appear, 
his  character  as  deputy  to  tbe  Blierlff  of 
the  supreme  court,  without  auy  deslKna* 
tlon  ot  himself  as  the  deputy  to  the  sheriff 
of  the  supreme  court,  also  sufficiently  ap- 
peani.  Even  It  tbe  contrary  were  riKht, 
and  theadTertlsement  ought  to  hare  been 
Hisned  by  the  county  sheriff  as  deputy  ot 
tbe  supreme  court  sheriff,  yet  that  was 
but  a  sllxht  Irregularity,  which  conuut  In- 
validate the  sale,  where  no  lujury  la 
Bhown  to  have  resulted  to  the  execution 
defendant  on  account  thereof.  Kuse  t.  In- 
Kram.W  Ind.  876:  Iitiwrj  t.  Beed,69Ind. 
442. 


(Ind. 

The  Judgment  la  reverBed,  at  appellee^ 

costs,  with  instructions  tottaeconrt  t>elow 
to  restate  Its  eonclnslons  of  law  relating 
to  tlie  sheriff's  sale  of  lot  6  aforesaid,  in 
accordance  with  thia  opinion,  and  to  ren- 
der Judgment  thereon  In  favor  ut  appd- 
lant  Roaa.  Aa  to  lot  6  tbe  Judgment  la 
affirmed. 


0%  Ind.  119) 

STATE)  ex  tA.  GIBSON  v.  FRIEDLBT. 
(Supreme  Court  of  Indiana.    Sept.  27,  1S33.) 
Jusaxfl— TEima  or  Omos  — LsotsuTiTB  Povn. 

1.  Under  Const  art  7,  {  161,  which  vesta 
the  judicial  power  of  the  state  in  the  supreme 
court  and  in  the  circuit  courts,  and  section 
169.  which  fixes  the  term  of  a  orcnit  judge  at 
six  rears,  if  he  so  lon^  behave  well,  tne  legis- 
lature cannot,  by  virtue  of  the  power  to  divide 
tbe  state  into  judicial  drcuita  vested  in  it  bj 
section  169,  remove  a  circuit  judge  from  office 
by  attaching  the  entire  t«rritor7  conetitutias 
his  circuit  to  anothv  circuit,  and  empowering 
the  judge  of  the  other  drcnlt  to  act  as  judge 
f<x  the  new  drcnit. 

2.  Const  art  7,  I  172,  which  provides  that 
Judges  may  be  removed  from  office  by  "convio- 
tion  for  corruption  or  other  high  crimes."  does 
not  authorize  the  legislature  to  enact  a  law  re- 
moving a  judge  from  office  at  its  will,  without 
giving  him  a  day  in  court 

8.  Act  March  4,  18^  which  nndertakea 
tO'  atmiiah  tbe  fifth  judicial  drcnit  by  attach- 
ing the  territotT  to  tbe  fourth  circuit  end 
which  provides  that  the  judge  of  the  fourth  cir* 
cuit  shall  be  the  Judge  of  the  new  circuit,  la 
unconstitutional,  because,  In  express  terms,  it 
is  to  go  into  effect  several  years  before  the  ex- 
piration of  the  term  of  the  Judge  of  the  fiftb 
circuit;  and  the  iwovision  of  the  act  diangiog 
the  tarma  of  court,  and  the  time  of  holding  the 
same.  In  the  two  couotiea  composing  the  new 
circuit  are  also  In^ectual.  because  intendsd 
for  the  new  cirenit  created  by  the  act,  and  aot 
for  the  s^Hwate  Jadidal  wcnlts  ttieretofora 
exUtiag. 

Appeal  from  elrenlt  euort,  Jeflbraon 

eonuty;  S.  E.  Leland,  Judge. 

Information  In  tbe  nature  of  quo  war- 
ranto by  the  sta  te  of  Indiana  ex  rel.  George 
H.  D.  Gibson  against  William  F.  Friedley 
to  determine  title  to  the  office  of  circuit 
Judge  of  tbs  fourth  Judicial  aircnlt.  From 
a  Judgment  In  defendanVa  laTor,  relator 
appeals.  Affirmed. 

M.  Z.  Staonard,  for  appellant.  G.  E. 
Walker,  for  appellee. 

DAILG7,  J.  On  the  2Stb  day  of  An- 
gust,  1803,  the  relator  filed  an  Informa- 
tion in  tbe  Jefferson  circuit  court  against 
the  appellee,  Friedley.  By  Che  Informa- 
tion it  la  averred  that  the  relator  Is  the 
Judge  ol  the  fourth  Judicial  circuit  of  the 
state  of  Indiana,  and  that  said  appellee 
has  usurped  and  Intruded  Into  Bald  office, 
and  detains  the  same  from  him,  although 
be  baa  demanded  possession  thereof;  and 
Judgment  is  prayed  that  the  relator  may 
be  awurded  the  ponsession  of  said  office, 
and  all  other  proper  relief.  To  this  In- 
formation tbe  appellee.in  the  court  below, 
filed  bis  answer,  pleading  specially  the 
authority  by  virtue  of  which  be  holds  the 
poBpessInn  of  said  office  as  Judge,  as 
against  the  said  relator.  To  this  answer 
tlie  appellant  filed  bis  demurrer,  which 
was  overruled,  an  exception  being  re- 
served to  the  decision  of  the  court.  Tben»> 
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upon  the  appellant  filed  hla  reply,  to 
wblefa  tbe  appellee  demurred;  the  demur- 
rer being  snstained,  and  an  exceptlun  re- 
served on  tbe  part  of  the  appellant.  Tbe 
appellant  HtandlDg  b.v  the  reply,  and  de- 
nning to  plead  furtherjadgment  was  ren- 
dered In  favor  of  tbe  dufeniJant,  from 
which  tbe  relator  prosecutes  tble  appeal. 
The  errors  assigned  in  thle  court  are  as 
follows:  First,  that  tbe  auswer  of  the 
appellee,  WUIlam  T.  Frledley,  in  the  court 
beiuw,  did  not  state  facts  sufficient  to 
constitute  a  eauseof  defense;  second,  that 
the  coort  below  erred  In  overruling  tbe 
demurrer  to  said  appellee'sanswer;  third, 
that  tbe  court  below  erred  Id  sustaining 
tbe  demurrer  to  appellant's  reply. 

it  Is  not  disputed  that  on  tbe  4th  day  of 
March,  1888,  Clark  county,  alone,  consti- 
tuted the  fourth  Judicial  circuit  of  the 
state  of  Indiana.  Elliott's  Supp.  S 
And  tbe  statute  in  force  provided  that 
tbe  terms  of  sourt  In  said  fourth  judicial 
circuit  should  be  held  as  follows:  "On  tbe 
first  Monday  in  February,  the  tblrd  Mou< 
day  in  April,  the  first  Monday  In  Septem- 
ber and  tbe  tblrd  Monday  In  November 
of  each  year,  to  remain  In  session  while 
tbe  business  of  the  court  required.**  Acta 
1891,  p.  tiS.  And  at  said  date  the  county 
of  Jetferson,  alone,  cuuutttuted  tbe  fifth 
Judicial  circuit  of  tbe  state  of  Indiana, 
and  it  was  provided  by  law  that  the 
terms  of  court  in  said  fifth  Judicial  circuit 
should  be  held  as  follows:  "On  the  first 
Monday  in  January,  tbe  first  Monday  In 
April,  the  first  Monday  In  September  and 
the  firat  Monday  lu  November  of  each 
year;"  said  terms  to  continue  in  session 
as  long  as  the  business  ot  the  court  re- 
quired. On  the  4tb  day  of  March.  1893.  tbe 
legislature  of  Indiana  approved  au  aet 
which  purports  to  abolish  the  fifth  Judl' 
dal  circuit  and  anuez  tbe  territory  here- 
tofore constituting  tbe  fifth  Judicial  cir- 
cuit, and  change  the  time  o(  holding  the 
courts  Id  the  counties  of  Clark  and  Jefler- 
son.  Tbe  act  will  be  found  lu  the  Acts  of 
1808,  on  page 359,  and  is  entitled  "An  act 
defining  the  fourth  Judicial  circuit  of  the 
state  of  Indiana,  fixing  tbe  times  of  hold- 
ing courts  In  said  circuit,  prescribing  the 
limits  of  the  terms  thereof,  providing  for 
tbe  Judge  thereof,  and  abullsbliig  the  fifth 
Judicial  circuit  of  tbe  state  of  Indiana, 
and  repealing  all  laws  In  conflict  tbere- 
with. "  It  will  be  observed  that  this  title 
bas  ao  reference  to*  or  mention  of,  courts 
in  tbe  fifth  Judicial  circuit.  The  first  sec- 
tion reads  as  follows:  "Beit  enacted  by 
tbe  general  assembly  of  tbe  state  of  Indi- 
ana, that  on  and  after  tbe  first  day  of  Au- 
gust, 1893,  tbe  fifth  jDdlclal  circuit  of  the 
state  of  Indiana,  which  Is  nowconstltuted 
ot  tbe  connty  of  Jefferson,  shall  be  abol- 
ish&d."  The  second  section  provides  that 
on  and  after  tbe  lat  day  ot  August,  1888, 
tbe  couDttee  of  Clark  and  Jelferson  shall 
constitute  the  fourth  Judicial  circuit  of  the 
state  of  Indiana.  The  third  section  pro- 
vldesi  for  the  holding  ot  tbe  courts  In  the 
fourth  Judklal  circuit,  as  by  tbe  second 
section  constituted  of  tbe  counties  ot 
Clark  and  Jefferson.  The  fourth  section 
provides  tbat  on  and  after  tbe  Ist  day  of 
August,  1893,  tbe  Judge  of  tbe  foortb  Judi- 


cial clrctilt  ot  tbe  state  oC  Indlaaa,  u  tbe 
same  Is  now  eonstltated,  ataall  be  tbs 

Judge  of  the  fourth  Judicial  ctreolt  of  tbe 
state  ot  Indiana,  as  thereafter  constituted 
by  this  act,  and  until  bis  successor  is 
elected  and  qualified.  This  proceeding 
was  instituted  as  a  friendly  one,  with  a 
view  to  testing  tbe  folia  wing  questions: 
First.  What  Is  the  legal  effect  of  the  act 
ot  March  4, 1898,  in  view  of  tbe  tact  that 
tbe  act  flbollabes  the  appellee's  entire  cir- 
cuit, tbe  term  for  wblcb  he  was  elected 
and  qualified  not  having  expired?  Sec- 
ond. If  the  act  of  March  4,  lM93,  Is  uncon- 
stltntlonal  or  inoperative,  in  so  far  as  it 
undertakes  to  abolish  ibe  term  for  wbleh 
appellee  was  elected,  vis.  from  October  22, 
1891.  to  October  22,1897,  will  tbe  same  stlU 
have  the  eBeet  ot  obangluK  the  terms  of 
court  In  the  counties  ot  Clark  and  Jetter- 
son? 

At  tbe  tlmetheact  ol  1893  was  approved, 
tbe  relator.  George  H.  D.  Ulbson,  was  the 
sole  Judge  of  the  fourth  Judicial  circuit, 
and  tbe  appellee,  William  T.  Frledley,  was 
tbe  sole  Judge  ot  the  fifth  Judicial  circuit. 
The  appellee,  bUTlng  declined  to  recognise 
the  validity  of  the  last-men tloaed  act  ot 
tbe  legislature,  upon  the  ground  that  the 
same  Is  unconstitutional  and  void,  or.  at 
any  rate,  is  Inoperative,  has  continued  In 
possession  of  said  otflce,  and  In  tbe  dis- 
charge ot  the  duties  thereof,  in  the  coun- 
ty of  Jefferson,  and  has  declined  to  snr- 
roDder  the  same  to  the  relator 

The  first  question  that  naturally  artsea 
Is  as  to  tbe  alleged  error  of  the  court  in 
overruling  tbe  demurrer  to  appellee'san- 
swer; but,  HB  the  qaestions  attempted  to 
be  raised  in  all  the  assignments  of  error 
are  tbe  same,  tbey  may  be  disposed  ol  to- 
gether. The  answer,  omitting  the  cap* 
tlon  and  purely  formal  parts,  reads  thus: 
"Tbe  said  defendant  hereby  enters  his  ap- 
pearance to  the  above  action,  waives  the 
Issuing  and  service  ot  process  herein,  and 
tor  answer  to  said  information  and  com- 
plaint says  tbat  be,  said  defendant.  Is  a 
bona  fide  resident  ot  Jefferson  county,  In- 
diana, and  baa  been  for  more  than  thirty 
years  last  past;  tbat  be  la  now  tifty-elgbt 
years  old,  and  has  been  a  vo1»r  and  elector 
ot  said  county  cdoresald  for  the  last  thirty 
years  or  more,  and  during  all  ol  said  time 
he  has  been  eligible  to  be  voted  for,  and 
to  be  elected  to  the  office  of  circuit  Judge 
ol  tbs  fifth  Judicial  circuit  of  tbe  state  of 
Indiana,  and  eligible  to  take  and  bold 
said  office;  tbat  prior  to  the  general  elec- 
tion of  November,  1884.  the  flttb  Jndiclal 
circuit  was  composed  ot  tbe  countlee  of 
Jefferson  and  Swltseriand,  and  so  con- 
tinued nntU  February  4, 1891,  when  Switx- 
erland,  Ohio,  and  Dearborn  counties  were 
erected  Into  the  seventh  Judicial  circuit, 
and  Jefferson  connty,  alone,  was  erected 
Into  the  fifth  judicial  circuit;  tbat  on  the 
28th  day  ot  February,  1889,  the  county  ot 
dark,  alone,  was  created  the  fourth  Judi- 
cial circuit,  and  tbe  relator  was  elected 
circuit  Judge  of  said  fourth  Judicial  circuit 
by  the  electors  ot  Clark  county,  alone,  on 

the  day  of  November,  1892,  at  the 

general  election,  and  was  afterwards  com 
missioned  as  such  Judge, and  entered  upon 
tbe  discharge  of  tbe  doUes  ot  said  office 
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on  tbe  19tb  day  of  Novdmber,  that 
tbls  defendant -wai  duly  and  leKally  eloct- 
ed  clrcoiC  Ivdge  of  tbe  llftb  Jcdlclal  clrcnlt 
on  tbe  4tb  day  ol  November,  1884,  for  the 
term  whlcd  wae  to  commence  on  tbe  22(1 
day  of  October,  1885;  tbat  be  was  duly 
commla^oned  for  said  term,quaUfled,  and 
entered  npnn  tbe  dlacbarge  of  tbe  duties 
of  aald  Judse,  an  aforeaald,  and  served  the 
full  term  tbereof;  that  be  waa  asaln  a 
candidate  for  election  to  suld  office  of  cir- 
cuit JudKe  of  said  fifth  Judicial  circuit  at 
tbe  general  election  bold  November,  1890, 
and  bad  no  oppualtlon.  and  wae  tbe  only 
person  voted  for  to  fill  said  office;  that 
there  were  east  2,894  votes  In  Jefferson 
county*  and  :i,100  votes  lo  Switzerland 
connty,  for  Judge  of  the  fifth  judicial  cir- 
cuit; of  Indiana,  at  said  election,  and  he 
received  all  of  said  votes  so  caat,  and  was 
duly  elected  circuit  Judge  of  eald  fifth  Judi- 
cial cirrntt  for  tbe  term  of  six  years  from 
tbe  22d  day  of  October,  1891 ;  that  said 
votes  were  duly  canvassed^  and  tbereanlt 
properly  certified  to  the  secretary  of  sta  te. 
and  the  executive  of  state,  tbe  governor. 
Issued  to  defendant  a  commission  as  Judge 
of  said  fifth  judicial  clrcnlt  for  tbe  term  of 
six  years,  commencing  October  22,  1891, 
and  ending  October  22. 1807;  that  satd  de- 
fendant accepted  said  office  and  eommle- 
Hlon»  and  took  tbe  oath  of  office,  which 
Jb  IndOTRBd  on  bis  commlsBton,  and  a  cer- 
tified copy  thereof  was  forwarded  to  the 
aecretary  of  state,  and  by  blm  filed  In  bis 
office, to  wit,  November——,  1890;  that, 
at  tbe  expiration  of  defendant's  flrat  term, 
be  entered  upon  the  dlschai^  of  the  du- 
ties said  office  aforesaid,  and  has  tried 
to  dlsefaarKe  the  dotlesot  said  trust  to  the 
best  of  hla  skill  andabUlty;  that  he  ac- 
cepted said  office  tn  good  faith,  and  'en- 
tend  Into  the  possession  of  It  peaceably, 
and  as  a  matter  of  right,  and  bna  not 
forfeited,  surrendered,  nor  resigned  the 
same,  bat  is  atlU  acting  In  the  capacity  as 
aforesaid.  And  be  says  that  at  all  times 
he  bas  dlaebarged  said  duties  ol  circuit 

Jndge,  as  aforssaid,  within  the  bounds  of 
relt^on  county,  Ind.,  since  It  alone  has 
been  created  Into  a  circuit,  and  that  at  no 
time  has  he  attempted  to  exercise  any  of 
tbe  duties  of  tbe  Judge  of  the  Clark  circuit 
court  (the  tonrth  Judicial  clrcuti)  since  the 
relator  bas  been  Judge  as  aforesaid.  Tbe 
d^ndant  farther  avers  that  by  an  act 
approved  Uarcb  4,  1898,  tbe  legislature 
attempted  to  abolish  tbe  fifth  Judicial  cir- 
cuit aforesaid,  and  consolidate  Jefferson 
and  Clark  counties  Into  the  fourth  judicial 
circuit,  ftud  provided  that  tbe  Judge  uf  the 
fourth  Judicial  circuit,  as  the  circuit  was 
then  composed,  (to  wit.  of  Clark  county,) 
should  discharge  thedutles  of  circuit  judge 
In  tbe  clrcnlt  attempted  to  be  formed  by 
said  act.  (to  wit,  In  tbe  counties  of  Jeffer- 
son and  (Hark,)  and  they  further  provided 
that  said  actshould  not  gointoefrectuntll 
the  lat  day  of  August,  189.<t.  Tbe  defendant 
avers  that  said  legislature  utterly  failed 
to  provide  by  said  act  anycircultorcouoty 
for  detendaut.  in  whlcb  he  could  exercise 
tbe  functions  of  said  office  of  circuit  Judge, 
or  In  which  be  could  discharge  tbe  duties 
thereof,  and  attempted  by  said  act  to  de- 
prive him  of  his  vested  right  to  said  office, 
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and  Its  functions,  in  violation  of  the  con- 
stitutional rights  of  the  defendant,  which 
be  bad  by  virtue  of  said  election,  commis- 
sion, and  acceptance  of  said  office,  and 
constituctonal  guaranties  in  reference 
thereto.  The  defendant  says  that  tbesole 
and  only  cause  of  complaint  which  the 
relator  has  against  the  defendant  la  that 
the  defendant  has  exercised  the  duties  of 
circuit  Judge  within  Jefferson  county  (only) 
slucn  tbe  Ist  day  of  August,  1893,  claiming 
that  such  duties  Id  said  court  devolve  np- 
ou  Iilm  (relator)  by  virtue  uf  said  act  of 
March  4, 1893,  and  said  actlous  uf  tbls  de- 
fendant are  tbe  same  wrongful  and  nnlaw- 
ful  acts  of  usurpation  and  Intrusion  into 
relator's  office  complained  of,  and  none 
other.  The  defendant  says  that  as  to  all 
other  matters  in  said  information  and 
complaint,  nut  controverted  in  this  para- 
graph of  answer,  be  denies.  Ue  further 
says  that  said  relator  is  assuming  that  he 
is  tbe  pruper  person  to  discbarge  tlie  du- 
ties of  circuit  Jndgfl  within  Jefferson  coun- 
ty, lud.,  and  tbat  defendant  la  not,  and 
that  by  reason  of  said  assumption  a  «load 
has  been  cast  upon  tbe  title  of  defendant 
to  said  office,  and  the  functious  thereof. 
Wherefore,  be  asks  that  the  relator  take 
nothing  by  this  action;  that  said  act  of 
March  4, 1893,  be  declared  and  adjudged 
void ;  that  defendant's  title  to  said  office 
be  quieted  In  him;  and  tor  all  other  proper 
relief  as  may  be  equitable  and  Just. " 

In  order  to  determine  tbe  sulllcleney  or 
insufflciency  of  this  answer,  an  inquiry  la 
Involved  as  to  what  is  tbe  legal  effect  of 
tbe  aforesaid  act  of  March  4, 1893.  It  is 
conceded  by  the  appellant  that  unless  tbe 
said  act  was  a  valid  and  legal  enactment, 
and  became  operative  from  and  after  the 
Ist  of  August.  18^,  tbe  relator's  claim  to 
tbe  office  of  judge.  In  so  far  as  Jefferson 
connty  Is  concerned.  Is  not  well  founded. 
On  tbe  contrary.  It  is  conceded  by  the  ap- 
pellee that  hla  title  to  tbe  office  of  Judge  of 
said  court  Is  based  upon  his  previous  elec- 
tion thereto,  and  the  claim  upon  his  part 
that  tbe  act  ol  March  4, 1888.  la  nnconstl- 
tntlonal.or  at  least  tbat  the  same  !s  Inop- 
erative during  the  term  for  which  he  waa 
elected. 

Tbe  Judge  and  prosecuting  attorney- 
are  constitutional  officers.  They  are  so 
designated  in  the  organic  law,  and  are 
neither  state  nor  county  officers.  Tiie 
constitntton  (article  8,  §  96,  Bev.  St.  1881) 
separates  Into  three departmentsthe  pow- 
ers uf  the  state  government,  as  follows: 
Leielslativp,  executive,  (Including  admin- 
letrative,)  and  the  Judicial.  Article  7  of 
the  constitution  (section  161,Rev.8t.  1881} 
vents  the  whole  judicial  power  of  tbe 
state  in  the  supreme  court,  in  circuit 
courts,  and  In  such  other  courts  as  tbe 
general  assembly  may  establish.  Section 
168,  Rev.  St.  1881,  provides  tbat  the  circuit 
courts  shall  each  conniRt  of  one  judge. 
Section  1<!9,  Id.,  1?  as  follows:  "Tbestati* 
<shall,  from  time  to  time,  be  divided  into 
Judicial  circuits,  and  a  Judge  for  each  cir- 
cuit shall  be  elected  by  the  voters  thereof. 
He  shall  reside  wltbln  his  circuit,  and 
shall  hold  bis  office  for  tbe  term  of  six  (6) 
years,  if  be  so  long  behave  well."  Section 
171.  Id.,  reads:  "There  shaU  be  elected,  in 
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each  jodldalelrenltt  by  tbe  voters  there* 
of,  a  proMcatlng  attomejtWbo  shall  hold 
his  office  for  two  (3)  yean.**  Section  172, 
Id.,  reada:  "Any  judge  or  prosecutlnv  at- 
torD«y  who  ehall  have  been  convicted  of 
corraption  or  other  hlg^b  crime,  may,  on 
Information  in  tbe  nameoftlie  state,  be 
removed  from  office  by  thesupremeconrt." 
Section  173  provides  that  tbe  compensa- 
tion ol  the  Jnds^es  of  tbe  supreme  court  or 
circuit  t'onrta  shall  not  be  dlmlnlsbed  dur- 
Ins  tbdr  contlnnance  In  office.  The  first 
eeetlun  of  tbe  act  in  controversy  abolishes, 
in  express  terms,  tbe  flfth  Jadicial  circuit 
of  this  state,  which  cimalt  the  section  it- 
self declarra  to  be  composed  of  tbe  cnonty 
of  JeDeraun  alone;  necessarily  having  a 
lodge  to  preaidtt  over  its  courts,  and  a 
prosecntlng  attorney  to  prosecute  tbe 
pleas  of  the  state  therein.  The  other 
four  sections  are  ballded  upon  the  valid- 
ity of  the  first  section.  If  tbe  first  ^tlon 
be  unconstitutional  and  void,  then  all  tbe 
other  sections  are  likewise  void.  It  seems 
beyond  the  power  of  tbe  letclslatnre  to 
le«lBlate  a  Judgeand  prosecuting  attorney 
oDt  of  office,  and  U  tbe  legislature  cannot, 
by  a  direct  act,  deprive  them  ot  their  of- 
fices, neither  can  it  do  so  by  tbe  indirect 
mode  of  abolishing  their  clrcolt.  Section 
172,  aapra,  wblcb  provides  that  Judgee 
and  proi«ecutinK  attorneys  may  be  re- 
moved from  office  by  "conviction  for  cor- 
mptlon  orother  high  crime,  "defines  apian 
which  In  ItHelf  Involves  a  trial,  a  bearing 
by  tbe  accnsed,  a  day  In  court,  and  then 
tbe  removal,  on  Information  In  tbe  name 
of  the  state,  may  be  adjudged  by  the  su- 
preme court.  This  section,  however,  pro- 
vider that  a  removal  may  be  effected  In  such 
other  manner  as  may  be  provided  by  law. 
But  the  state  baa  thus  tar  failed  to  pro- 
vide any  other  manner  than  theeoDBtlta- 
tional  mode.  Tbe  leglslatore,  under  this 
latter  clause,  we  think,  has  the  power 
to  provide  for  tbe  removal  of  Judges  and 
prosecuting  attorneys  In  some  additional 
or  other  manner  than  that  prescribed  In 
this  constltutloual  section.  Itcoald  only 
do  so,  hnwever,  by  enacting  ageneral  law 
applicable  to  all  Judges  and  all  prosecat* 
Ing  attorneys,  and.  to  be  valid,  most  pro- 
vide for  a  trial,  and  must  give  to  the  ac- 
cused a  day  In  court,  anopportunityto  be 
beard  and  make  defense,  or  the  act  would 
be  unconstitutional,  for  the  failure  to  give 
the  accased  such  opportunity  and  right. 
This  clanee  does  not  authorise  tbe  l^s- 
latnre  to  enact  alaw  removing  tbe  Judge 
or  prosecutor  from  office,  at  Its  will, 
wltbout  giving  him  a  day  In  conrt.  Sec- 
tion 169,  supra,  is  tbe  only  authority  that 
can  be  found  on  which  to  base  the  legis- 
lative right  of  removal.  But  to  give  the 
first  clause  of  that  section  soch  construc- 
tion wonld  nullify  that  part  ot  the  same 
section  wblcb  provides  that  the  Jodge  of 
a  circuit,  when  elected,  aball  bold  bis 
office  for  a  term  of  six  years.  If  be  so  long 
behave  well.  To  constrne  this  section  to 
mean  that  the  legislature  can,  at  Ito  own 
will,  abolish  tbe  circnit,  and  thus  legislate 
the  jndge  and  prosecuting  attorney  out  ot 
office.  In  addition  to  being  in  direct  con- 
flict with  the  other  provisions  nf  our  or- 
Kanle  law,  wonld  also  pat  tbe  official  life  of 


every  judge  and  every  prosecotinffattorney 
of  tbe  state  at  tbe  mercy  of  the  legtala- 
tore.  It  wonld  subject  tbe  Judiciary  to 
the  let^slatlve  power,  and  utterly  destroy 
an  Judicial  independence.  Jodgea  and 
prosecQtors  would  be  at  the  whim  or  ca- 
price of  the  senators  and  representatlrra, 
in  tbelr  tenure  of  cfflce.  The  authors  of 
our  constitution  well  uudenitood  tbe  long 
Btruggle  lor  many  years  previous  tu  secure 
the  independence  of  the  judiciary,  and  tbe 
tenore  ol  office  of  the  Judges.  Hence  sec- 
tion 96,  supra,  was  enacted,  dividing  the 
powers  of  the  state govemineat  into  thr^e 
distinct,  co-ordinate  departments,  care- 
fully exclodlng  any  control  of  one  over  an- 
other. If  tbe  legislature,  by  a  special  act. 
may  remove  one  Jndge  or  one  prosecuting 
attorney,  It  may  remove  any  and  all  sucb 
officials  In  tbe  state,  and  hence  they 
would  beat  tbe  mercy  of  any  legislature 
whose  enmity  or  111  win  tbey  may  have 
Incurred.  The  office  of  drcnlt  Judge,  us 
well  as  prosecuting  attorney,  is  a  public 
trust,  committed  by  the  public  to  an  indl- 
vHual.  tbe  duties  and  functions  of  which 
beisbonnd  to  perform  for  tbe  benefit  of 
tbe  public,  and  entitles  him  to  exerdse  all 
the  duties  and  functions  of  tbe  office,  and 
to  take  tbe  fees  and  emoluments  belong- 
InK  to  It.  2  Bouv.  Law  Diet.  tit.  "Office." 
"Officers  are  required  to  exercise  the  func- 
tions which  belong  to  their  respective 
offices.  Tbe  neglect  to  do  so  may  In 
some  cases  subject  the  offender  to  an 
Indictment. "  Work  v.  Hoofnagle,  1 
Teates,  506.  There  can  be  no  such  thing 
as  an  office  without  responsive  duties  and 
functions  to  be  performed  by  tbe  officer. 
It  is  nut  the  mere  rlKbt  to  receive  an  an- 
nual compensatlun,  without  the  exercise 
of  any  corresponding  duties.  It  the  geu- 
«ral  assembly  can  transfer  bodily  the  en- 
tire territory  which  constitutes  the  local- 
ity in  which  the  Jndge  or  prosecuting  at- 
torney may  lawfully  exercise  tbe  functions 
and  dnties  ol  bis  office,  and  attach  that 
terrltwry  to  another  circuit,  then  it  can 
strip  the  incumbents  uf  their  respective 
offices  as  effectually  as  It  Is  possible  tu  ho 
do  by  any  words  that  can  be  used.  It  is 
in  fast  as  much  a  removal  of  the  Jndge 
and  prosecutor  so  deprived  of  all  terri- 
tory as  would  be  a  judgment  of  a  supreme 
court  removing  either  of  them  frum  his 
trust.  It  Is  not  to  be  assumed  that  the 
framers  of  the  constitution  bullded  It  so 
iin  wisely  as  to  secure  to  a  judge  an  office 
and  Its  tenure,  and  the  right  to  exercise 
ail  Its  prerogatives  within  a  defined  local- 
ity, for  a  period  of  six  years,  if  be  so  long 
behave  well,  and  by  the  same  organic 
law  Intended  that  the  general  assembly 
might  remove  him,  at  Its  will,  from  tbe 
exercise  of  all  tbe  privileges  and  duties 
pertaining  thereto,  without  a  hearing, 
without  a  conviction  for  misconduct,  un- 
der the  guise  of  "from  time  to  time  dlvld- 
Ingthestate  into  judicial  circuits.  **  Snch 
division  may  be  exercised  by  tbe  legisla- 
ture where  the  act  does  not  legislate 
Jndires  and  prosecutors  out  nf  their  re- 
spective offices,  but  not  otherwise.  Tbe 
general  assembly  mayadd  to  or  may  take 
from  tbe  territory  constituting  a  circuit. 
It  may  create  new  circuits.  It  may  abol- 
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lah  a  elrcDit,  U  the  act  be  loade  to  take 
effect  at,  aad  not  before,  tbe  expiration  of 
tbe  terms  of  office  of  the  judge  and  prose- 
cutor of  sucb  office,  as  conetltuted,  at  the 
time  of  tbe  act.  This  act  abuliahee  tbe  cir- 
cuit on  and  after  tbe  1st  day  of  August, 
1893.  and  theretore  must  be  effectual  to 
uboUsb  tbe  circuit  and  the  offices  on  tbe 
day  named,  or  nut  at  all.  As  stated,  the 
offices  of  Judge  and  prosecuting  attorney 
of  the  fifth  judicial  circuit  expire  uo  tbe 
32d  day  of  October,  1887.  and,  to  abolish 
tbe  drcult,  It  must  be  law  to  take 
effect  on  tbe  date  last  named.  These  posi- 
tions are  in  line  with  the  authorities. 
Thejodgps  and  prosecuting  attorneys  are 
not  state,  county,  or  township  ofHuers. 
They  are  constitutional  officers.  State  T. 
Turner,  46  Ind.  it59. 

The  case  of  State  t.  Nuble,  118  Ind.  350. 
21  M.E.Bep.  244.  fully  establishes  tbe  in- 
dependence uf  tbe  Judiciary.  The  lexisla- 
ture  raoDot  extend  or  abridge  the  terra  of 
an  office,  the  tenure  of  which  Is  fixed  by 
tbe  cnnstltutloD.  Howard  v.  State,  10 
Ind.  9d.  Tbecase  of  Moserv.  Long, 64  Ind. 
189,  holds  that  tbe  office  of  prosecuting 
attorney  of  a  circuit  court  Is  one  provided 
for  by  the  constitution,  wtaich  fixes  tbe 
term  of  office  at  two  years,  and  the  legis- 
lature can  neither  abnllsb  the  office,  nor 
abridge  the  term  thereof.  In  State  v 
Johnston,  lOl  Ind.  223,  which  was  also  an 
Intorroation  In  tbe  nature  of  a  quo  war- 
ranto filed  by  the  appellant's  relator, 
Howard, against  the  appellee.lt  Is  decided 
by  the  court  that  tbe  Keneral  assembly 
baa  the  power,  at  Its  discretion,  to  divide 
a  Judicial  circuit  at  any  time  during  tbe 
terms  of  officeof  tbe  Judgeand  proriecaclng' 
attorney  of  sucb  circuit,  subject  only  to 
the  restrictions  that  the  legislature  can- 
not, by  any  legislation,  abridge  tbe  offi- 
cial terms  ol  either  of  sucb  officers,  nor  de- 
prive either  of  them  of  a  Judicial  clrcait, 
wherein  be  may  serve  out  tbe  constitu- 
tional term  for  which  he  was  elected. 
This  ruling  Is  upon  tbe  theory  that  It  is 
declared  and  (trdalned  otherwise  In  sec- 
tion 9,  art.  7,  of  the  state  constitution. 
Section  169,  supra.  In  Hoke  v.  Header- 
son,  25  Amer.  Due.  704.  notel.  it  Is  said: 
"It  is  without  the  power  of  tbe  legisla- 
ture to  Indirectly  ahollsb  the  office  by 
adding  the  circuit  of  tbe  incumbent  to  an- 
other then  existing,  and  this  even  if  It  be 
within  tbe  power  of  the  legislature  to  cre- 
ate new  or  alter  old  circuits,  for  that 
power  must  be  so  exercised  as  to  leave 
tbe  Incumbent  his  office."  That  tbe  fram- 
ers  of  the  constitution  intended  that  there 
should  be  no  abridgment  uf  the  term  ot 
office,  as  fixed  by  fundamental  law,  \b  in- 
dicated also  by  section  17«,  Bev.  St.  1S81, 
as  follows:  "No  perstiu  elected  to  any  ]a- 
diclal  office  shall,  during  the  term  for 
which  he  shall  have  been  elected,  be  eligi- 
ble to  any  office  of  trustor  pruflt  under 
the  state  other  than  a  Judicial  office." 
This  anctlon  appears,  In  terms,  to  guar- 
anty to  a  JadiclQl  officer  his  term  as 
fixed  by  the  constitution.  People  v.  Bull, 
4B  N.  T.  57;  People  v.  McKtnnoy.  52  N.  Y. 
8r4.,378.  "But,  If  the  constitution  pro- 
vides tor  the  duration  of  an  office,  the  leg- 
islature has  no  poww,  even  lor  tbo  par- 
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pose  of  changlog  the  beginning  of  the 
term,  to  alter  Its  duration.  Where  the 
conatltntlon  has  created  an  office,  and 
fixed  its  term,  and  has  also  declared  tba 
grounds  and  mode  for  removal  of  an  In- 
cumbent berore  tbe  expiration  of  his  t«rm, 
tbe  legisiatare  has  no  power  to  remove  or 
suspend  the  officer  for  any  other  reason, 
or  In  any  other  mode."  7  Liawsou, Bights, 
Rem.  &  Pr.  p.697U,  par.  8707.  Judges  uf  cir- 
cuit courts  can  only  be  removed  from 
office  by  the  ordained  constitutional  pro- 
visions. Lowe  V.  Com..  8  Mete.  (Ky.)  S87. 
The  constitutional  provision  In  respect  to 
tbe  terms  and  tenure  of  office,  (except  as 
to  duration  or  length  of  terms,)  and  com- 
missions of  Judges,  and  tbe  power  of  the 
legislature  to  create  new  Judicial  districts, 
are  substantially  tbe  same  In  Pennsylva- 
nia as  In  this  state.  The  constitutional 
provision  in  the  former  state  was  con- 
strued In  Com.  V.  Gamble.  62  Pa.  St.  343. 
In  tbe'  opinion,  People  v.  Dubois.  23  111. 
547,  is  cited.  In  which  the  supreme  court  ut 
Illinois  bold  that,  altliough  the  creation 
of  new  Judicial  districts  was  expressly  au- 
thorised by  the  constitution,  yet  no  new 
dlatrieta  could  be  created,  by  which  the 
JudKC  In  commission  eonid  be  deprived  of 
aright  toexercise  the  functions  of  bis  office 
during  the  continuance  of  bis  commission. 
The  court  say :  "  The  question  is,  can  the 
legislature  expel  the  circuit  Judge  from  his 
office  by  creating  a  new  district  taking 
from  him  the  territory  which  constltated 
bis  district?  The  bare  reading  of  tbe  con- 
stitution must  convince  every  one  that  ft 
was  intended  to  prohibit  such  a  proceed- 
ing." See,  also.  State  v.  Messmore,  14 
Wis.  163.  In  Com.  v.  Gamble,  supra,  the 
following  propositions  are  established: 
"A  Judge,  having  been  elected  and  commla- 
sloned,  is  by  the  constitntltra  to  continne 
In  office  ten  years.  If  be  shall  bebaTe  him- 
self well.  Its  duration  is  assured  to  him. 
subject  to  be  determined  only  by  death, 
resignation,  or  breach  of  condition.  Such 
breach  cannot  be  determined  by  the  legis- 
lature, bat  only  on  trial  by  tbe  senate  on 
Impeachment,  or,  in  case  the  breach 
amounted  to  total  disqualification,  per- 
haps by  address  of  two-thirds  of  each 
branch  of  the  leglslatnre.  A,  leglBiatlTe 
act  which  impinges  on  the  ten  are  of  judge* 
is  invalid.  Tbe  power  and  Juiisdlction  of 
a  Judge  constitute  the  office,  are  of  tbe  es- 
sence of  It,  and  inseparable  from  It.  The 
grant  of  power  is  incapable  of  any  limita- 
tion hut  that  attached  to  it.  Tbe  aggre- 
gate  amount  of  the  duties  of  a  Judge  In 
any  district  may  be  diminished  by  the 
division  ot  bis  district.  Constitutional 
grants  imply  a  prohibition  ol  any  limita- 
tion or  restriction  by  legislative  author- 
ity," In  tbe  last-named  case  the  reason- 
ing is  so  clear  and  strong  that  we  copy 
tbe  fnllowlng  extracts  therefrom:  "The 
Pennsylvania  legislature  established  tbe 
twenty-ninth  Judicial  district  by  tbe  act  of 
the  28th  of  February.  1808.  under  which 
James  Gamble  was  elected  and  commis- 
sioned president  Judge  of  the  district.  By 
an  act  passed  March  16, 1869,  the  former 
act  was  repealed,  and  the  district  was 
abolished.  •  •  •  The  powers,  author- 
ity, and  Jurisdiction  ol  an  office  are  Insep- 
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arablefrom  H.  TbalegtBlataremaydimla- 
Isb  the  afcgregata  amount  of  the  da  ties  of 
the  jadge,  but  mnat  leave  tbe  antfaority 
and  Juriadlctlon  pert^iutug  to  tbe  office  In- 
tact. •  •  •  1  aee  not  how,  for  another 
reason,  that  the  commlMloa  of  a  preat- 
dent  Judge  enuld  exlBt  after  the  total  abo- 
lition of  hlB  district.  Every  Judge  is  elect- 
«d  In  and  for  a  district  defloed  and  Hzed 
by  law,  an<i  then  he  Is  comuilasloaed,  and 
la  required  by  the  constitution  to  reside 
within  the  district.  It  seems  to  ine  It 
would  bea  logical  conclusion  to  bold  that, 
If  no  district  exists  to  which  tbecuTDmls- 
■lon  could  apply,  and  In  which  tbe  Judge 
would  be  bound  to  reside,  that  there  cunld 
Dot  exist  a  commission  tor  any  purpose. 
This,  1  think,  would  be  tbe  Inevitable  de- 
duction from  such  premises,  and  It  woold 
therefore  follow  that.  If  the  leglsfature 
could  blot  out  a  district,  it  conld  limit  the 
duration  of  the  eommlssioD  granted  to  a 
less  period  than  ten  years.  If  It  might  ao 
choone.  That  It  cannot  shorten  the  ten* 
are  of  the  office  of  a  Judge,  as  fixed  by  tbe 
eonstitotlon,  Is  certain,  and  this  ought  to 
eetablisb  that  it  can  pass  no  act  to  do  by 
Indirection  that  which  may  not  be  done 
directly.**  "Notwithstanding  the  consti- 
tutional provisions  referred  to,  the  legis- 
lature has  nut  only  attempted,  by  tbe  act 
of  the  assembly  in  question,  to  expel 
Judge  Gamble  from  bis  district,  but  In 
lact  has  appointed  other  Judges  to  bold 
courts  therein,  who  were  neither  electcl 
nor  commissioned  for  that  purpose.  The 
leglslntore  has,  undeniably,  by  thlH  act  of 
assembly,  assumed  the  power  of  appoint- 
ment  and  removal  of  the  Judge  for  the  dls- 
trtet.  The  act  displaces  Judge  Gamble, 
as  the  president  Judge,  and  appoints  Judge 
White  and  bis  law  associate  tu  hold  the 
court  therein.  If  such  a  thing  can  be  done 
In  one  district.  It  can  be  done  In  all;  and 
tbus  not  only  would  the  independence  of 
tbe  Judiciary  be  destroyed,  but  tbe  Judt- 
clary,  as  a  co-ordinate  branch  of  the  gov- 
ernment, be  esseDtlAlly  annihilated."  Ap- 
plying this  reasoning  and  these  fanda- 
mental  principles  to  tbe  easeunder  conmld- 
eration,  we  do  not  see  bow  tbe  constitu- 
tionality of  tbe  act  of  March  4,1S93,  can  be 
upheld,  as  much  as  we  may  desire  to  do 
■o;  it  being  In  the  Interest  of  economy, 
and  retrenchment  in  pnbUe  expenditures. 
Bat  It  Is  enoDgta  for  tbls  case  to  say  that 
It  was  nut  In  force  to  abolish  the  fifth  Ju- 
dicial circuit  of  tbe  state  on  the  let  day  of 
August,  181^,  and  the  fifth  Judicial  circuit, 
not  being  abolished  by  tbe  act,  is  not  at- 
tached to,  and  made  a  part  of,  the  fourth 
Judicial  circuit.  The  prorislons  of  the  act 
of  March  4,  1S93,  changing  the  terms  of 
court,  and  the  times  of  holding  the  same, 
in  the  counties  of  Clark  and  Jefferson,  are 
ao  interwoven  wttb  and  dependent  npon 
the  other  provisions  therein  that  they  do 
not  have  the  effect  of  changing  tbe  terms 
of  court,  or  the  timus  of  holding  the  same, 
aa  provided  by  law  prior  to  March  4,  1898. 
In  otliw  words,  tbe  terms  oteonrt,  and 
times  of  holding  the  same,  as  fixed  by  tbe 
act  In  question,  were  not  intended  for  the 
coQtttfes  of  Clark  and  Jefferson,  as  con- 
fttitntins  separate  Judicial  circuits,  bat 
wen  inmuM  lor  tbem  when  botb  then 
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counties  eonitltated  Uie  tonrth  fndlclal 
elreuit,  aa  provided  by  tbe  act.  Jaugment 
affirmed. 


(US  tn&  791) 
STATB  ex  leL  HOWAQD  v.  BBAB. 
(Sopreme  Oonrt  d  Indiana.    Sept  27,  1893.) 

.^peal  from  drcuit  oonrt,  Jefferson  county; 
8.  B.  Lelaod,  Jtidse. 

Information  in  tbe  nature  of  qno  warranto 
hy  the  state  of  Indiana  ex  rel.  Edgar  A.  How- 
aiA  asalQst  Perry  E.  Bear  to  determine  title 
to  the  office  of  circnlt  jndsew  From  a  Jnd^ 
ment  in  defendanfs  favor,  rdator  ^;ipeals. 
Affirmed. 

M.  Z.  Stannud,  flor  appsUant.  O.  B.  Walk- 
er, for  appellee. 

DAILEY.  J.  The  l^al  QDestiona  presented 
in  this  case  are  fully  coosldM-ed  and  passed 
npon  in  the  case  of  State  t.  Friedler,  34  N.  B. 
Rep.  872.  Unst  decided.)  On  tbe  aathority  of 
that  caasb  ne  judgment  is  afflmted. 


THOMAS  V.  NEW  TORK  ft  O.  L.  BT.  CO. 
•t  aL 

(Oonrt  of  Appeals  of  Mew  Xork.  Oct  8,  ISdSw) 

BAn.aoti>  Boms— ImsBxsT  Fatulb  ncni  tah 
ooux. 

1.  Certain  railroad  l>oiids  bore  interest, 
payable  half-yearly,  at  a  certain  rate,  prorided 
that  no  more  Interest  should  be  payable  than 
sboald  be  citified  by  a  Tote  of  the  mojorltr  of 
the  directors  to  have  been  earned  above  ex' 

Snses  in  ths  preceding  rix  mmths,  and  in  de- 
alt of  inch,  certificate  no  interest  shoald  be 
pajrable.  Hdd,  that  a  bondholder  coold  not 
aili  for  an  accoantinf  of  the  eaminss,  as  of  a 
trust  fond  in  the  compaoT'i  hands  for  the 
bondholders*  benefit]  the  obligation  being  mere- 
ly oontractaai,  and  not  fidudary. 

2.  Where  bonds  bear  Intwest  payable  on^ 
oat  of  the  earnings  above  ail  expenses,  inclnd- 
Ing  necessary  r^iairs,  STerments,  by  bond- 
hMders  suing  for  Interest,  that  earnings  have 
been  made  orer  and  above  tbe  operating  ex- 
penses properly  payable  out  of  defendant's 
gross  eamlnga,  and  that  snch  legitimate  ex- 
penses did  not  exceed  70  per  cent  of  the  gross 
receipts,  are  only  ez^esmons  of  <9inion,  and 
are  not  amended  by  STerments  that,  "among 
other  dirersions,"  defendant  has  n^d  a  large 
part  of  the  moneys  applicable  to  Interest  Uk 
needlessly  rebuilding  the  road,  and  baildins 
new  railway  and  structnres,  and  In  leasing  and 
oporating  another  road  at  a  loss  spedfied. 
nice  these  are  matters  within  the  discretion  of 
the  directors,  and  tbe  loss  mentioned  maj  well 
have  l>een  more  than  made  up  Indirectly.  19 
N.  Y.  Sopp.  766,  affirmed. 

Appeal  from  supreme  eoott,  general  term, 
first  department. 

Action  by  G.  Weld  Thomas,  on  behalf  of 
blmseU  and  all  other  Income  bondholdere 
of  defendant  railroad,  against  tbe  New 
TorlE  ft  Greenwood  I*ake  Railway  Com- 

Sany  and  others,  for  an  accounting, 
rom  a  Judgment  of  the  general  term  [19 
N.  Y.  Supp.  766)  afflnnlng  a  Jndgment  In 
favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

Tbe  other  facts  fully  appear  In  the  fot 
lowing  statement  by  ANDREWM,  fl.  J.: 

The  complaint  Is  as  follows. 

The  plalntur,  suing  In  his  own  bebalf, 
as  well  aa  In  behalf  of  all  other  holders 
and  ownen  ol  Sneoms  mortgags  bcmds 
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issaed  by  the  defendant  the  New  York  & 
Greenwood  Lake  Railway  Company,  elm- 
Uarly  aitaated  with  himself,  who  aball 
come  la  m  parties  to,  and  cuntribate  to 
the  expenses  of,  this  action,  fur  an  amend- 
ed complaint,  alleges,  upon  Information 
and  belief: 

(1)  That  the  defendant  the  New  York  & 
Greenwood  Lake  Hallway  Company  In  a 
foreign  corporation,  duly  Incorporated 
under  the  laws  ol  the  state  of  New  Jersey, 
and  that  it  owns  and  operates  a  line  of 
railroad  from  a  point  In  or  near  Jersey 
City,  N.  J.,  to  or  near  Greenwood  Lake, 
tn  said  state.  toKet her  with  branches  of  Us 
main  line,  and  la  the  owner  of  the  fran- 
chises and  property  described  In  the  mort- 
gagee hereinafter  particularly  niAntloaed. 

(2)  That  on  the  80th  day  of  November, 
1878,  the  defendant  railway  company  duly 
issued  and  pat  npon  tbemarket  its  bonds, 
known  as  its  ''First  Mortf:age  Income 
Bonds,"  to  the  amount  of  fOOO.COO.  par 
value,  each  of  said  bonds  being  under  seal, 
and  of  the  denominations  of  95U,  or  mul- 
tiples tbere*»f,  up  to  »1,000,  par  value; 
and  lu  and  by  each  of  said  bonds  said  rail- 
way company  covenanted  and  prumlsed 
to  pay  to  the  person  named  therein,  (be- 
ing the  purchaser  thereof,)  or  bis  assigns, 
30  years  after  the  date  thereof,  the  prin- 
cipal snm  named  therein,  and  also  interest 
thereon  at  6  per  cent,  per  annum,  half- 
yearly  during  said  terra,  on  the  lat  days 
of  April  and  October  in  each  year,  out  of 
the  eamlnsa  ol  said  company,  at  its 
agency  In  the  city  ol  New  Tork.  Each  of 
said  bonds  contained  the  followlne  pro- 
viso :  "  Provided  always,  nevertheless, 
that  no  more  interest  snail  be  payable  by 
virtue  hereof  than  shall  be  certified  by  a 
vote  of  a  majority  of  the  board  of  direct- 
ors for  the  time  l>eing  to  have  been,  by 
said  corporation,  earned,  over  and  above 
all  expenses,  including  necessary  repairs, 
during  the  six  months  ending  one  month 
before  raeb  time  fixed  for  such  half-yearly 
payments,  or  theretofore  to  have  accu- 
mulated during  thecurrentyear.  so  as  alto- 
gether to  make  enough  to  pay  at  the  rate 
of  six  per  cent,  per  annum,  and  In  defantt 
of  such  certlflcatea  uo  interest  shall  be 
payable.** 

(8)  That  to  secure  aald  Issue  of  bonds 
the  defendant  railway  company  on  said 
SOtli  day  of  November,  1878,  duly  executed 
to  the  defendants  Edwin  F.  Bedell  and 
Charles  G.  Barber,  as  trustees  fur  the 
owners  and  holders  of  said  bonds,  a  niort- 
icage  upon  all  its  franchises  aud  property 
then  owned  or  aobaequently  acquired  by 
It,  and  all  appurtenances  thereto,  which 
said  mortgage  was  thereupon  doly  re- 
curded  In  compliance  with  thelawsof  New 
Jersey,  in  nil  the  counties  in  which  the 
mortgaged  property,  or  any  of  it,  was 
located,  both  as  a  mortgage  of  real  es- 
tate, and  also  as  a  chattel  mortgage,  and 
that  said  trustees  thereupon  duly  accept* 
ed  the  trust  reposed  In  them  by  said  mort- 
gage. 

(4)  That  on  the  SOth  day  of  November. 
1878,  the  defendant  railway  company  also 
duly  tesned  and  put  upon  the  market  its 
bonds,  known  as  Its'Second  Mortgage  In- 
come  Bimda, "  to  the  amount  of  fl^.OOO, 


par  value,  said  bonds  being  under  seal,  and 
'  of  various  denominations  from  $100  to 
91,000;  and  in  and  by  each  of  said  bonds 
,  said  railway  company  covenanttid  and 
promised  to  pay  to  the  person  named 
therein,  (being  the  purchaser  thereof.)  or 
hlB  assigns,  bearers  thereof,  80  years  after 
its  date,  fur  value  received,  the  principal 
'  sum  named  in  said  bond,  and  also  Inter- 
est thereon,  at  6  per  cent,  per  annum,  half- 
yearly  during  said  term,  on  the  1st  days 
of  May  and  November  In  each  year,  uot 
of  the  earnings  of  said  company,  at  its 
agency  In  the  city  of  New  York.  £!aeb  of 
said  bunds  contained  the  following  pro- 
viso: "Provided  always,  neverthel(<BB,  no 
more  Interest  shall  be  payable  by  virtue 
hereof  than  shall  be  certified  by  a  vote  ol 
a  majority  of  the  board  of  directors  for 
the  time  being  to  have  been  by  said  cor- 
poration earned,  over  and  above  all  ex- 
penses, during  the  six  months  endfnie  one 
month  before  such  time  fixed  torsncb  liaU- 
yearly  payments,  or  to  have  heretofore 
accumulated  during  the  corrent  year,  sii 
as  altogether  to  make  enough  to  pay  in- 
terest at  the  rate  ol  six  per  cent,  per  an- 
num, and  in  default  of  such  certificate  no 
Interest  shall  be  payable.  In  estimating 
expenses  in  order  to  such  cerllflea  te,  there 
shall  be  Included  necessary  repairs,  and 
also  six  per  cent.  Interest  in  said  current 
year  un  the  'first  mortgage  bond.'" 

(5)  That  to  secure  said  issue  of  mcond 
murtgage  Income  bonds  the  defendant 
railway  company,  on  said  80tb  day  of  No- 
vember. 1878,  duly  executed  to  tfaedefNid* 
ants  William  L.  Raymond  and  Ed  son  D. 
Hammond,  as  trustees  for  the  owners  and 
holders  of  said  bonds,  a  second  mortgage, 
subsequent  and  subject  to  the  first  mort- 
gage hereinbefore  dnscrtbed.  npon  all  Its 
franchises  and  property  then  owned  or 
snbsequently  acquired  by  it.  and  all  appur- 
tenances tberetu,  which  said  mortgage 
was  thereupon  duly  recorded,  in  complt- 
nnce  with  the  laws  of  NewJers^,  In  all 
the  counties  In  which  the  mortgaged  prop- 
erty, ur  any  of  It,  was  located,  both  as  a 
mortgage  of  real  estate  and  aa  a  chattd 
mortgage,  and  that  said  trustees  there- 
upon duly  accepted  the  trust  reposed  Id 
them  by  said  murtgage. 

(6)  And  the  plaintiff  further  alleges  that 
he  is  the  owner  and  bolder  ut  a  number  at 
said  first  mortgage  Income  bonds,  to  wit, 
of  five  bonds  of  thu  par  value  of  $1,000 
each,  and  Is  also  the  owner  and  holder  of 
a  number  of  said  second  mortgage  Income 
bonds  of  the  par  value  of  $5,00tt,  having 
purchased  all  suld  bonds  in  the  open 
market,  and  for  value.  And  plaintiff  fur- 
ther alleges  that  he  represents  other  hold- 
era  ol  said  first  and  second  Income  bonds 
to  the  aggregate  amount  of  $425,000  and 
upwards,  par  value  thereof,  all  of  said 
holders  being  similarly  sltaated  with  this 
plaintiff. 

(7)  And  the  plalntlJI  further  alleges,  up- 
on Information  and  belief,  that  shortly 
after  the  SOtb  day  of  November,  1878,  the 
defendant  railway  company  disposed  of 
all  or  the  greater  part  of  said  bonds,  both 
the  first  mortgage  and  the  second  mort- 
gage Income  bonds,  and  that  a  Iai*g0 
amoDot  of  them  — but  precisely  what 
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ftmonnt  plaintiff  Is  otiuble  to  state— are 
now  owned  and  held  by  buna  fldu  par- 
ehasera  thereof  tor  valae;  that  said  nwn- 
ara  and  holders  are  v^ry  nomeroos,  and  It' 
Is  Impracticable  to  bring  them  In  by  name 
as  parties  to  this  action. 

(8)  That  no  Interest  has  ever  been  paid 
OD  said  first  mortgaf^e  Income  bondH,  or 
on  said  second  mortKase  Income  bunds. 

(9)  That  the  defendant  railway  com- 
pany was  organized  and  became  a  eorpo- 
ration  under  the  laws  of  New  Jemey  on 
or  about  the  Sth  day  of  October,  1878,  and 
almost  Immediately  thereafter,  and  on  or 
before  Derember  Hi,  187i>,  an  agreement 
was  entered  into  by  and  between  the  de- 
fendant Hewitt,  who  was  president  of 
said  railway  company,  and  H.  J.  Jewett, 
the  president  of  the  New  York,  Lake  Erie 
ft  western  Ballroad  Company,  (herein- 
after called  the  Erie  Ballroad  Company,) 
said  defendants  acting  In  their  capacity 
as  said  presidents,  respectively,  under 
which  the  defendant  railway  company 
was,  and  has  ever  since  continued  to  be, 
and  now  la,  operated  by  the  Erie  Railroad 
Company.  That  the  defendant  railway 
Rompany  la  now,  and  ever  since  said 
agreement  has  been,  practically  con- 
trolled by  said  Erie  Railroad  Company. 
That  a  majority  of  the  directors  of  the 
defendant  railway  company  are  now,  and 
were  at  the  time  of  the  execution  of,  and 
ever  since  said  agreement  have  been,  offl- 
cere  or  dlrectom  of  the  Erie  Railway 
Company.  The  defendant  King  Is  presi- 
dent of  the  Erie  Railroad  Company,  and  Is 
a  director  of  the  defendant  railway  com- 
pany. The  defendant  Hewitt  Is  now,  and 
ever  since  Its  organisation  has  been,  presi- 
dent and  a  director  of  the  defendant  rail- 
way company.  The  secretary  of  the  Erie 
Railroad  Company  1r  now,  and  ever  since 
said  agreemmt  has  also  been,  secretary  of 
the  defendant  railway  company,  and  has 
his  office  for  the  transaction  of  business  in 
theofflcesof  the  Erie  RallroadCumpany.ln 
the  city  of  New  York.  That  the  capital 
stock  of  the  defendant  railway  company 
ta  (100,000,  and  no  more,  and  that  the 
sharea  of  said  stock  are  almost  entirely 
owned  and  held,  and  everslnce  said  agree- 
ment have  been  owned  and  held,  by  or  for 
the  Erie  Raltroad  Company,  and  by  said 
defendant  Hewitt,  or  the  firm  of  Cooper  ft 
Hewitt,  of  which  he  is  a  member. 

(10)  That  the  defendant  railway  com- 
pany, tor  many  years  past,  and  In  each  of 
said  years,  has.  during  the  six  months 
ending  one  month  before  the  several  times 
flred  for  the  half-yeariy  payment  of  Inter- 
est on  said  first  and  second  Income  bonds 
respectively,  earned  enough  money,  over 
and  above  Its  operating  expenses,  includ- 
ing necessary  repairs,  and  Inclof^ing  all 
expenses  properly  chargeable  against,  or 
payable  out  of,  the  gross  earnings,  before 
paying  Interest  on  said  bonds,  to  pay  said 
Interest  In  foil,  at  the  rate  of  6  per  cent, 
per  annam  on  both  said  claRses  of  bonds, 
but  that  the  defendant  railway  company 
has,  nevertheless,  at  all  times,  wrongfnlly 
neglected  and  refused  to  pay  said  Inter- 
est, or  any  part  thereof,  and  the  board  of 
directors  thereof  have  wrongfully  neg- 
lected and  refused  to  certify  that  said  In- 
terest, or  that  any  Interest  whatever,  has 


at  any  time  been  earned,  bver  and  above 
said  expenses  and,  that  the  defendants 
Hewitt  and  King  have  at  all  times  partic- 
ipated and  aided  In  sneh  wrongfol  neglect 
and  refusal. 

(11)  That  tbp  necessary  and  legitimate 
operating  expenses  of  the  defendant  rail- 
way company.  Including  necessary  re- 
pairs, and  ail  other  expeuaes  properly 
chargeable  against  the  gross  receipts  he- 
fore  paying  the  Interest  on  said  bunds  ac- 
cording to  the  terms  thereof  as  aforesaid, 
do  not  exceed,  and  never  haveexcended,  70 
per  cent,  of  the  gross  receipts  of  said  de- 
fendant railway  company.  But  said  de- 
fendant company  has,  tlirongh  Its  direct- 
ors, including  the  defendants  Hewitt  and 
King,  wrongfully  and  Improvidently  In- 
curred great  and  nnneceseary  expenses, 
which  they  have  wrongfully  charged 
against,  and  paid  out  of,  the  earnings  of 
said  defendant  railway  company,  prop- 
erly applicable  to  the  payment  of  Interest 
as  aforesaid,  and  have  thereby  at  all 
tiroes  since  said  bonds,  or  any  of  them, 
were  Issued  as  aforesaid,  wrongfully  pre- 
vented the  accuninlatlon  of  a  fund  to  pay 
said  Interest.  That  among  other  diver- 
sions of  the  moneys  properly  applicable 
to  the  payment  of  said  Interest,  and  pre- 
venting the  accnmulatlon  and  application 
thereof  for  that  object,  the  defendant  rail- 
way company,  with  the  consent  and  aid 
of  the  defendants  Hewitt  and  King,  im- 
providently and  wrongfully,  as  against 
the  owuOTs  and  holders  of  said  first  and 
second  Income  bonds,  used  and  appro- 
priated a  large  part  of  said  moneys  tu  re- 
butldtttg  the  railway  of  the  d^endant 
company,  and  tu  building  new  railway 
and  strnctures.  That  such  rebuilding  and 
such  building  were  not  necessary  for  the 
maintenance  and  operation  of  the  defend- 
ant's railway.  But  tfaedefMdant  railway 
company,  with  the  consent  or  by  the  pro- 
curement of  the  defendants  Hewitt  and 
King,  wrongfully  charged  the  moneys  so 
used  and  appropriated  as  expenses 
against  its  gross  earnings.  That  the  de- 
fendant railway  company,  with  the  con- 
sent and  aid  of  tbedefendants  Hewitt  and 
King,  caused  a  farther  wroni^al  diversion 
ut  the  moneys  properly  applicable  to 
the  payment  of  said  Interest,  and  prevent- 
ing the  accumulation  and  appropriation 
thereof  for  that  object,  by  leasing  and 
operating  a  railroad  known  as  theWatcb- 
nng  Railroad. rpsulting  In  a  loss  to  the  de- 
fendant railway  company  In  every  year 
rince  said  leasing  was  efteeted,  and 
amonhtlng  In  1888  to  $10,474.09,  and  In  1889 
to  $0,498.98.  That,  at  the  time  of  snch 
leasing,  said  Watchang  Rallruad  was  in- 
solvent, and  the  defendant  Hewitt  was 
the  receiver  thereof,  and  that  said  defend- 
ants Hewitt  and  King,  and  their  associ- 
ate directors  of  the  defendant  railway 
company,  knew,  or  had  good  reason  to 
know,  that  said  leasing  wonid  be  im- 
provident, and  would  resolt  in  loss  to  the 
defeiidant  railway  company,  but  they 
nevertheless  procured  the  lease  of  said 
Watcbung  Railroad  to  the  defendant  rail- 
way company  to  he  consnnimated ;  and, 
although  the  Erie  Railroad  Company  bad 
undertaken  to  4i[)erate  said  defendants* 
railway,  (including  the  Watcbung  Ball- 
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road,  am  one  of  the  branches.)  the  loss  re- 
■nltlDg  from  operating  the  Watcbnag 
Rallruad  was,  with  the  procurement  ur 
eoneeot  of  the  defendant  railway  com- 
pany, and  by  the  proenrement  or  aid  of 
the  defendante  Hewitt  and  King,  thrown 
onto  the  defendant  railway  company,and 
paid  ont  of  the  groan  receipts  of  aald  com- 
pany. 

(12)  That  the  defendant  railway  com- 
pany bau  never  aceounted  to  the  plalntill 
and  the  other  holders  of  said  bonds.  And 
the  plaintiff  farther  alleges  that  before 
bringing  cbia  action  the  plaintiff  applied 
to  the  defendant  railway  company  for 
Information  respectlnic  its  receipts  and 
dlshuraementa,  but  was  nnable  to  obtain 
any  fnller  or  further  Information  than  la 
hereinbefore  set  forth,  and  Is  unable,  after 
due  Inquiry  made  by  him,  to  ascertain  or 
state,  more  definitely  than  as  before  set 
forth,  the  facts  as  to  said  receipts  and 
disbiireements,  and  an  to  the  dlveraions  of 
moneys  properly  applicable  to  payment 
of  Interrat  on  the  Income  bonds  issued  by 
the  defendant  railway  company.  And  the 
plaintiff  further  alleges,  oo  Information 
and  belief,  that  the  defendant  railway 
company  has  at  all  tfmea  wrongfully  neg- 
lected to  keep  such  aa  account  of  its  earn- 
ings and  expenditures  as  will  show  the  net 
Income  of  each  semiannual  Interest  period 
applicable  to  the  payment  of  the  lotereat 
on  Its  Income  bonds. 

(13)  And  the  plaintltf  farther  alleges, 
npon  information  and  belief,  that  It  ia 
provided  in  and  by  said  mortgage,  sev- 
erally, that  In  case  of  a  sale  under  fore- 
closure the  bonds  secui^d  by  said  mort- 
gage, reapectlveiy,  may  be  used  In  pay- 
ment of  the  purchase  money  at  such  sale, 
after  the  payment  of  expeuaes  ol  toreclo- 
Bore,  and  the  compensation  and  expense 
of  the  said  trustees  provided  for  in  ease  of 
default  under  said  mortgages,  respec- 
tively; that  the  great  majority  of  both 
said  first  and  said  second  mortgage  in- 
onme  bonds  are  owned  and  controlled  by 
the  d^^dants  Hewitt  and  KIna;,  or  by 
said  firm  of  Cooper  &  Hewitt,  and  by  the 
said  Erie  Railroad  Company;  that  it  is 
claimed  by  the  defendant  railway  com- 
pany, and  by  the  defendants  Hewitt  and 
King,  that  large  sums  of  money  are  due 
and  payable  to  said  Erie  Railroad  Com- 
pany and  to  said  defendant  Hewitt,  or 
hie  said  firm,  and  that  they  would  be  liens 
prior  to  said  bonds  upon  any  moneys  re- 
sulting from  any  socb  sale:  that  in  case 
of  sale  the  defendants  Hewitt  and  King 
and  the  said  Erie  Railroad  Company  In- 
tend and  exp«H:t.  by  the  ose  of  the  said 
bonds  so  owned  and  controlled  by  them, 
to  buy  in  the  mortgaged  property  for 
their  own  use,  benefit,  and  advantage, 
and  Inequitably  to  deprive  the  plaintiff 
and  minority  bondholders  of  all  benefit 
from  such  sale. 

(14)  And  the  plaintiff  further  alleges 
that  before  bringing  this  action  he  duly  re- 
quested the  defendant  trustees  to  bring 
suit  for  the  purposes  stated  in  the  prayer 
of  the  complaint,  but  tliey  have  neglected 
and  declined  to  do  so;  that  said  defend- 
ant trustees  have  not.  as  plaintiff  Is  In- 
formed and  believes,  at  any  time,  taken 
any  atepa  to  protect  or  enforce  the  rights 


of  plaintiff  and  the  other  holders  of  saM 
bonds,  or  to  prevent  the  waste  of  the 
revenue  of  said  defendant  railway  com- 
t>any.  And  plalntiCt  further  alleges,  upon 
Information  and  belief,  that  said  truBteea 
are  In  theemployuf  the  defendant  Hewitt, 
or  of  the  Erie  Ballroad  Company,  or  of  the 
said  firm  of  Cooper  &  Hewitt,  or  are  other- 
wise under  their  Influence.  They  are  made 
formal  parties  to  this  action,  but  no  per- 
Bonal  claim  Is  madeagalnst  them.  Where- 
fore, plaintiff  demands  Judgment  that  the 
defendants  (other  than  the  defendant 
trusteenl  account  for  all  income  and  eam- 
ingsofsaid  defendant  railway  company, 
and  that  an  account  be  taken  and  stated 
of  the  net  earnings  of  the  defendant  rail- 
way company  over  and  above  operating 
expenses.  Including  necessary  repairs  and 
all  disbursements  properly  payable  ont  of 
gross  earnings  before  paying  Interest  on 
said  income  bonds  during  each  period  of 
six  months  ending  one  month  before  tbe 
several  times  fixed  for  the  payment  of  Inter- 
est on  said  first  and  second  Income  bonds, 
respectively,  alnce  said  bonds  werelssned, 
and  that  the  deteiidantu  (other  than  the 
defendant  trustees)  pay  theamountof  said 
net  earnings  Into  the  hands  of  a  special 
receiver  to  be  appointed  by  the  court,  to 
be  disposed  of,  under  the  direction  of  th» 
court,  fur  tbe  benefit  of  tbe  plaintiff  aad 
all  nthsr  bona  fide  holders  of  the  snld  in- 
come bonds  now  outstanding  Issued  by 
the  defendant  railway  company,  who  may 
come  In  as  parties  to  this  action,  and  eoo- 
trlhnte  to theexpenae  thereof. and  for  sach 
further  or  other  relief  as  to  the  conrt  may 
seem  equitable  and  proper. 

Oliver  P.  Buel,  for  appellant.  Cortlandt 
Parker.  Jr.,  and  Buchanan  ft  Steele,  for 
respondents. 

ANDBEW8.  C.  J.,  (after  stating  tbe 
facts.)  The  main  proposition  upon  which 
this  action  Is  sought  to  be  maintained  is 
that  the  relation  created  between  tbe  New 
York  &  Greenwood  I^ke  Ball  way  and  the 
holders  of  the  Income  bonds.  In  respect  to 
the  earnings  of  the  raliroad,  was  fiduci- 
ary, and  that  the  bondholders,  under  the 
general  equitable  rale  which  permits  a 
cestui  que  trust  to  maintain  an  action 
against  the  trustee  tor  an  accounting  In 
respect  to  tbe  trust  fund,  may  maintain 
this  action  without  showing  any  misap- 
propriation or  wrongdoing  by  tbe  com- 
pany or  Its  directors.  This  proposition, 
upr>o  the  facts  disclosed  In  tbe  complaint, 
fails,  we  tUlnk,  in  its  prlmai7  and  eesen- 
tial  assumptlon,~-that  a  trust  relation  be- 
tween the  company  and  tbe  bondholders 
was  created  by  the  contract  between  the 
parties.  The  obligation  of  the  company 
to  pay  the  principal  of  the  bonds  at  ma- 
turity was  absolute,  bat  It  assumad  to 
pay  tbe  interest  only  out  of  the  earnings 
of  the  company.  The  proviso  which  fol- 
lows the  covenant  In  respect  to  the  pay- 
ment of  interest  bad  two  general  objecta, 
viz.  to  limit  the  scope  of  the  prior  general 
covenant  to  pay  Interest  on  bonds  out  of 
the  earnings  to  sncbAamlngs  as  should  be 
made  during  the  six  months*  period,  or 
■unh  aa  should  hare  aceumnlated  dnrlnic 
the  current  year, "  over  and  above  all  es- 
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pnnwB*  iDcladtng  DMesaary  repalra,"  and, 
Dext,  to  coDBtitute  the  board  ol  directors 
of  tbecompaDy  (he  trtboDal  to  determine 
whether  there  were  earuinge  in  exceaa  of 
the  cbargeA  first  to  be  paid,  applicable  Co 
the  paynieDt  of  Interest.  The  langaage  Is 
as  follows:  "Prorided  always,  neverttae- 
lesB,  that  no  more  intfirest  shall  be  paya- 
ble by  virtue  hereof  than  sball  be  certified 
by  the  board  of  directors  for  the  time  be- 
ing to  have  been,  by  said  corporation, 
earned,  over  and  above  ail  expenRes,  In- 
cluding necrasary  repairs,  during  the  six 
months  ending  one  month  before  soch  time 
fixed  for  such  half-yeaxly  payments,  or 
theretofore  to  bave  arcamulated  daring 
the  current  year.so  as  altogether  to  make 
enough  to  pay  at  thfl  rate  of  six  per  cent, 
per  annum,  and  in  default  of  said  certifi- 
cates no  Interest  shall  be  payable."  Jn 
substance,  the  current  Interent:  was  to  be 
paid  out  of  the  current  earnings,  and  then 
HO  far  only  as  the  booj^  of  dlreetors 
fihould  certify  that  Interest  had  been 
earned  "over  and  above  all  expenses,  in- 
cluding Decessary  repairs."  The  claim 
that  the  contract,  by  designating  a  fund 
ont  of  which  the  Interest  was  to  be  paid, 
operated  as  an  equitable  assignment  of 
the  fund  so  designated  to  the  bond  cred- 
itors, or  created  an  equitable  lieo  thereon 
in  their  favor,  so  that  where  any  sum  had 
been  earned,  applicable  to  tbe  payment  of 
interest,  it  constituted  a  trust  fond  In  the 
hands  of  the  company  for  the  benefit  of 
the  bondholders,  Is  opposed  to  the  author- 
ities In  this  state.  This  is  not  the  case  of 
tbe  administration  In  a  court  of  equity  of 
the  estate  ol  an  Insolvent  corporation.  If 
that  was  tbe  eoodltlon,  and  tbe  question 
was  presented,  as  between  bond  creditors 
and  other  creditors  of  the  corporation,  as 
to  the  distribution  of  surplus  earnings 
Hpecially  devoted  by  the  contract  with  the 
bond  creditors  to  the  payment  of  interest 
on  tbe  bonds,  it  may  be  that  in  that  case 
tbe  eourt  would  award  to  the  bondhold- 
ers an  equitable  preference  by  reason  ct 
the  contract.  But  tbe  question  here  It 
between  a  solvent  corporation  and  tbe 
bondholders,  and  tbe  only  ground  In  sup- 
port of  the  claim  that  a  fiduciary  relation 
was  established  by  the  contract  between 
the  corporation  and  the  bondholders,  or 
that  the  surplus  earnings  became  a  trust 
fund  In  the  hands  of  tbe  enrporatlon  for 
tbe  benefit  ot  tbe  bondholders,  Ja  the 
promise  of  the  corporation.  Implied  in  the 
contract,  that,  when  the  existence  of 
surplus  earnings  was  ascertained  and 
certified  by  the  board  of  directors.  It 
would  apply  them  to  tbe  payment  of  Id* 
terest  on  the  bODcUi.  Thesabstance  of  the 
contract  between  the  corporation  and  the 
bondholders  is  that  the  interest  should  be 
paid  out  of  a  particular  fund,  which 
should  come  Into  existence,  and  be  ascer. 
talned,  in  tbe  manner  provided  la  tbe  con- 
tract. The  earnings  of  the  corporation, 
when  re':elved,  would,  ot  necessity,  be- 
come the  property  of  the  corporation. 
They  might  be  wholly  absorbed  in  payioK 
expenses,  and  repairing  and  operating 
the  road.  If  there  was  a  surplus  beyond 
what  was  required  for  these  purposes,  as< 
oertained  as  provided  in  tbe  contract,  tbe 
corporation  obllirated  Itself  to  apply  It  to 
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the  payment  of  interest  on  the  bonds. 
But  nntlt  the  surplus  was  ascertained, 
and  applied  by  the  corporation  to  the 
payment  of  Interest,  It  remained  the  abso- 
lute owner  of  tbe  fund,  and  it  was  subject 
to  disposition  for  any  corporate  purpose 
by  tbe  board  ot  directors.  Tbe  corpora- 
tion was,  by  Its  contract,  obligated  to 
apply  It  to  the  payment  of  Interest  on  tbe 
bonds,  and  a  breach  of  the  contract  would 
subject  It  to  liability  to  the  bondholders, 
and  such  remedies  would  be  open  to  them 
as  the  law  affords  for  breach  of  contract 
in  other  cases.  But  tbe  bondholders  ac- 
quired no  title,  legal  or  equitable,  to  the 
fund  itself.  A  disregard  of  tbe  contract 
by  the  corporation,  or  a  diversion  of  tbe 
surplus  tu  any  other  purpose,  would  be  a 
flagrant  breach  of  confidence  reposed  in 
the  corporation  by  the  bondholders.  But 
the  rights  and  obligations  of  tbe  parties 
rested  in  contract.  There  was  no  appro- 
priation of  tbe  fund  ont  of  which  tbe  Inter- 
est was  to  be  paid.  In  any  sense  which 
worked  a  transfer  of  the  legal  or  equitable 
title  thereto,  to  the  bondholders,  when  it 
should  come  into  existence,  and  before  it 
had  been  set  apart,  by  tbe  action  of  the 
directors,  Co  the  payment  of  Interest. 

It  Is  the  settled  doctrine  in  this  state 
"that  an  agreement,  either  by  parol  or  In 
writing,  to  pay  adebt  out  of  a  designated 
fund,  does  not  give  an  equitable  lien 
upon  the  fund,  or  operate  as  an  equitable 
assignment  thereof."  Earl,  J.,  Williams 
V.  Ingersoll,  89  N.  Y.  608,  and  cases  cited. 
In  Trist  V.  Child,  21  Wall.  441,  tbe  court, 
referring  to  tbls  subject,  said:  "But  a 
mere  agreement  to  pay  out  of  such  fund 
is  not  sufficient.  Something  more  is  nec- 
eHsary.  There  must  l>e  an  application  of 
tbe  fuud  pro  tantn,  either  by  giving  an 
order  or  by  trannferrlng  It  otberwise  In 
such  a  manner  that  the  bolder  Is  author- 
ized to  pay  the  amount  directly  to  tbe 
creditor,  without  the  further  intervention 
of  the  debtor.**  The  question  bas  asnally 
arisen  wbere  tbe  debtor  iwomlsed  hla  cred* 
itor  to  pay  hie  debt  out  of  a  claim  he  held, 
or  which  should  accrue  in  hie  favor, 
against  a  third  person,  the  primary  liabil- 
ity of  the  debtor  continuing.  In  this  case 
tbe  promise  to  pay  the  interest  on  the 
bonds  ont  of  surplus  earnings,  when  the 
amount  was  ascertained,  was  made  at 
the  Inception  of  tbe  bonds,  and  was  the 
security  tbe  boudboldem  bad  for  Its  pay- 
ment, no  general  liability  therefor  being 
assumed  by  the  corporation.  But  tbeee 
circumstances  do  not,  we  think,  dlsttu- 
gulsb  the  case,  in  principle,  from  the  cases 
cited.  The  corporation  was  bound  to  act 
in  the  ntroost  sood  faith  towards  the 
bondholders.  They  relied,  as  they  had  a 
right  to  rely,  upon  its  faithful  perform- 
ance of  the  contract;  and  if  It  failed  to 
apply  the  snrplns  when  certified,  or  It  Its 
board  of  directors  wrongfully  refused  to 
certify  when  there  was  a  surplus  appli- 
cable to  the  payment  ot  interest,  an  action 
would  Ue  against  the  corporation.  In  be- 
half of  tbe  bondholders,  for  damages,  meas^ 
ured  by  the  amount  of  interest  uf  which 
they  had  been  wrongfully  deprived.  This 
court.  In  Boardroan  v.  Ballway  Co.,  8(  N, 
T.  1&7,  Buatained  a  Judgment  which  en< 
forced  ncontraefe  between  the  eompeny 
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and  tbe  holders  ot  gaarAntled  stock,  to 
make  preferential  dividends  ont  of  tbe  uet 
earnings;  bat  there  Is  no  Intimation  In 
tbe  opinion  that  tbe  holders  of  such  atock 
acquired,  by  force  of  the  contract,  an 
equitable  Hen  on  tbe  earnings,  or  that  the 
agreement  operated  as  an  equitable  as- 
signment of  the  fnnd  oat  of  which  the  div- 
idends were  to  be  paid.  Tbe  case  uf  TJhl- 
man  v.  Jnsarance  Co.,  109  N.  Y.  421, 17  N. 
E.  Bep.  363,  which  dealt  with  the  relation 
of  tontine  pulley  holders  to  tbe  insnrnnce 
company,  where  the  contract  upon  whlcb 
It  was  claimed  that  a  fiduciary  relation 
was  created  between  the  company  and 
the  holders  otauch  policies,  as  to  the  ton- 
tine fnnd,  was  stronger  In  .support  of  the 
claim  made  In  that  case  then  is  tbe  con- 
tract upon  which  the  similar  claim  Is 
mbde  In  this  case,  and  the  court  rejected 
the  claim  made,  and  held  that  tbe  relation 
was  that  of  debtor  and  creditor  only. 
Our  conclusion  npon  tbe  point  now  under 
consideration  Is  tbat  this  action  cannot 
be  maintained  on  tbe  theory  tbat  there 
was  a  fiduciary  relation  created  by  the 
contract  between  the  New  Tork  &  Ureeu- 
wood  Lake  Railway  Company  and  the 
bondholders,  In  respect  of  tbe  fund  ont  ot 
which  the  interest  was  payable.  Tbe 
claim  of  the  bondholders  under  tbe  con- 
tract Is  legal,  and  not  equitable;  and  If 
any  right  to  equitable  relief,  in  tbe  na- 
ture of  an  acuuuuting,  eilttts.  It  must  be 
found  In  clrcnmstances  outside  of  tbe  con- 
tract relation  between  tbe  parties. 

It  remains  to  consider  whether  tbe  com  • 
plaint  discloses  any  breach  ot  the  contract 
l>eCween  the  defendant  corporation  and 
the  bondholders.  Onlese  facts  n re  stated 
Rhowlng  that  the  contract  has  been  vio- 
lated by  the  corporation,  there  can  be  no 
ground  for  either  legal  r  equitable  relief. 
In  ascertaining  tbe  ueanlog  of  the  con* 
tract,  the  same  mlea  of  coUHtruction  ap> 
ply  as  In  other  cases.  The  words  are  to 
be  interpreted  according  to  their  natural 
and  legal  import.  No  strained  construc- 
tion Is  to  be  plared  upon  them  to  meet  a 
supposed  bardsbip,  or  to  relieve  either 
party  from  a  situation  which.  If  It  bad 
been  foreseen,  might  have  been  provided 
for,  but  for  wbleb  no  provision  was  made. 
If  an  ambiguity  exists  in  any  of  the  terms 
irf  tlie  contract,  resort  may  be  bad  to  cir- 
comstHTices  constituting  tbe  res  gestEB, 
which  tend  to  explain  their  meaning.  Ic 
is  manUest  that  as  the  bondholders  were, 
by  the  contract,  to  receive  tnterest  only  In 
case  there  were  earnings  of  the  corpora- 
tion remulnlng,  **over  and  above  all  ex- 
penses. Including  necessary  repairs,"  any 
application  of  the  earnings  to  any  pur- 
pose other  than  the  purposes  embraced 
within  the  phrase  qnoted,  before  reserv- 
ing sulliclent  tu  pay  the  Interest  on  the 
bonds,  would  constitute  a  breach  ot  the 
contract.  We  assent  to  the  argument 
tbat  tbe  restriction  of  tbe  right  of  the  cor- 
porntlon  tf>  apply  the  gross  earnings  to 
certain  designated  purposes  was  an  essen- 
tlnl  element  of  tbe  security  of  tbe  bond- 
holders. The  bonds  were  offered  to  the 
public,  and  were  purchased  upon  the  faith 
ot  the  contract  therein  stated.  The  necu- 
rity  for  the  payment  ot  Interest  on  the 
bonds  was,  at  best»  preearloas;  and,  al- 


though it  may  be  assumed  tbat  the  prlee 
of  the  bonds  In  the  market  was  affected 
by  this  circumstance.  It  Is  but  tha  dictate 
ot  obvious  Justice  tbat  such  secnrlty  aa 
was  afforded  shonid  not  be  permitted  to 
be  impaired  by  dealings  of  the  corpora- 
tion with  the  earntugs.uot  justifled  by  the 
fair  construction  of  the  contract  with  tbe 
bondholders.  But  the  point  now  before 
us  Is  whether  the  complaint  discloses  that 
the  corporation  tans  recrfved  earnings  ap- 
plicable undw  tbe  contract  to  tbe  pay- 
ment of  interest,  wbich  It  either  wrong- 
Inlty  retains  and  retuses  to  apply,  or  bus 
applied  to  purposes  not  within  the  fair 
meaning  ot  the  words,  "all  ezpenaes.  In- 
cluding necessary  repairs." 

There  Is  a  question  somewhat  prelimi- 
nary, which  will  first  be  noticed.  It  Is 
claimed  In  bebalf  of  tbe  defendants  that, 
assuming  that  earnings  have  been  made 
applicable  to  the  payment  ot  Interest  on 
the  bonds,  it  is,  by  the  contract,  a  condi- 
tion precedent  to  tbe  right  of  the  bond- 
boldera  to  maintain  an  action  that  the 
board  ot  directors  should  certify  to  tbe 
fact  and  the  amount :  the  language  of  the 
bonds  being,  "In  default  of  such  certifi- 
cates, no  interest  shall  be  payable. "  This 
point  Is,  we  thlitk,  sufflclently  met  by  the 
averment  lu  the  complaint  that  the"  board 
of  directors  have  wrongfully  neglected  and 
refused  to  certify  that  said  Interest,  or 
any  interest  whatever,  bus  at  any  time 
tieen  earned,"  which  follows  a  genwal 
averment  of  tbe  receipt  ot  eamlnga  appli- 
cable to  the  payment  ot  Interest.  It  was 
necessary  for  tbe  plaintiffs  to  show  that 
the  required  certificate  bad  been  made,  or 
had  been  demanded  and  wrongfully  re- 
fused. It  would  be  a  very  unrensunable 
construction  ot  the  contract  that  tbe 
bondholders  are  conoluded  by  the  omis- 
sion of  the  board  of  directors  to  certify, 
althongb  there  were  earnings  In  excess  ot 
the  fair  cbarfces  against  them,  applicable 
to  the  payment  of  tnterest.  The  wrong- 
fal  withholding  of  a  certificate,  when  de- 
manded, satisfies  the  condition  precedent, 
and  this  Is  especially  true  where  the  al- 
leged condition  precedent  isBomeact  of  the 
party  wbo  is  liable  to  pay.  In  soch  case, 
his  wrongful  Inaction  la  no  obstade  to  a 
recovery.  Doll  v.  Noble,ll«  N.  Y.  23U.22  N. 
E.  Rep.  406,  and  cases  cited.  The  allega- 
tlou  of  refusal  to  make  the  certlficatn  hn- 
plies  a  prior  demand,  and,  on  demurrer.  Is 
(equivalent  to  an  allegation  of  demand 
and  ivfusal.  Marie  v.  Gnrrlson,  SB  N.  Y. 
14;  Abli.  Tr.  Brief,  1 220. 

But  we  concur  In  the  opinion  of  the  gen- 
eral term  that  the  complaint  Is  fatally  de- 
tective, in  that  It  does  notshowthat  there 
were  earnings  Bppllcatile  to  the  payment 
of  interest  on  the  bonds,  which  bad  either 
been  retained  by  the  corporation,  or  appli- 
ed to  other  purposes.  The  averment  In 
the  tenth  paragraph  lu  the  complaint  that 
earnings  had  been  made  by  the  corpora* 
tloii,''bver  and  above  Its  operating  ex- 
penses. Including  necessary  repairs,  and 
Inclniling  all  expenses  properly  chargeable 
or  payable  out  ot  gross  earntnge,' suffi- 
cient to  pay  the  Interest,  and  tneaverraent 
In  the  eleventh  paragraph  that  the  "legit- 
imate operating  expenses  of  the  corpora- 
tion, Including  necessary  repairs,  and  all 
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otber  ezpeDses  property  ebaiveable.''  etc., 
before  paying  intereet,  did  not  esceed  70 
per  ccat.  ol  the  gross  recelptB,  standing 
alone,  are  simply  avermenta  tbat.  In  the 
opinion  of  the  pleader,  the  expenses  "  prop- 
erly chargeable."  when  deducted  from  the 
gross  earolDiiESi  would  leave  snfflelent  to 
paytbelnterest.  BtbepleBderhadatopped 
with  those  aTerments,  we  tbink  the  allega- 
tlone  nould  bave  been  plainly  Insafflclent 
to  show  that  tbt-re  were  earnings  appli- 
cable to  ioterest.  The  qoestlon.  wbatex* 
pcasee  tvere  "properly  chargeable,"  is  a 
question  of  law,  and  the  necessary  facts 
should  have  been  arwred*  so  that  the 
court  could  see  that  the  company  bad 
appropriated  earnings  to  porpoaea  ex- 
cluded by  the  language  of  the  bunds.  The 
pleader,  apparently  recognising  the  neces- 
sity, proceeded  in  the  latter  part  uf  the 
eleventh  paragraph  to  specify  the  In- 
stances of  nilsapplicatlOG.  prefacing  the 
speciflcatloD  with  the  language,  "among 
other  diversions, "  etc.  The  pleading  Is, 
we  think, to  be  treated  as  if  the  acts  speci* 
fird  were  the  grounds  ot  the  complaint  of 
misappllcatlun  and  diversion  which  the 
plaintiff  charges.  It  is  to  be  observed 
that  it  was  not  the  Intention  ot  the  par- 
ties to  the  contract  to  withdraw  the  gen- 
eral managemeot  ol  the  affairs  and  busi- 
ness ol  the  corporation  from  tba  board  ot 
directors.  The  power  ol  control  by  the 
board  was  left  onimpalred,ap  to  tbepolnt 
i^bat  its  exercise  did  not  interfere  with  the 
rlghtsof  bondholders  to  have  theearuings 
applied  to  paying  the  Interest  on  the 
bonds  atterdefraying"  all  expenses, includ- 
ing necessary  repairs."  The  follest  discre- 
tion was  reposed  in  the  board  of  directors, 
consistent  witb  tbe  limitation  tor  the  ben- 
efit of  the  bondtaolders,  and  it  was  left  to 
the  board  to  ascertain  and  determine 
whether  any  earnings  had  been  made,  ap- 
plicable to  the  payment  of  interest.  The 
board  was  bound  to  act  in  good  faith, 
but  any  expendltaxes  Incurred,  wblch  by 
fair  ccnstructlon  came  within  tbe  permit- 
ted ebarges,  were  eonelnslve  upon  the 
bondboldam.  It  was  tor  tbe  board  to 
determine,  in  the  first  loatanee,  what  re- 
pairs were  necessary,  and  a  mistake  in 
judgment  as  to  the  necessity  or  extent  of 
repairsdirected  wunld  afford  no  ground  of 
complaint  by  the  bondholders.  The  court 
conld  not  review  this  discretion,  provided 
there  waa  room  for  difference  ot  oplntou 
as  to  their  wisdom  or  necessity.  Tbe  ap- 
plication of  earnings  to  rebuilding  tbe 
road  might  In  many  eases  constitute  nec- 
enaary  repairs.  The  improvement  ot  tbe 
roadway;  tbe  relaying  ot  the  track  with 
new  rails;  tbe  erection  ot  new  buildings, 
bridges,  or  structures;  tbe  constmctiun 
of  new  eldings;  and  tbe  general  improve- 
ment ot  the  road,  to  insure  Its  safety  and 
to  accommodate  a  growing  bnstness.^ 
nsay  constltnte  necessary  repairs,  and  tbe 
board  of  directors,  acting  in  good  faith, 
might  so  determine,  and  the  contract 
does  not  withdrawthese  matters  from  the 
determination  ot  the  governing  body  ot 
the  corporation.  There  Is  no  cbarge  of 
bad  taltb,  nor  tbat  the  corporation  or  tbe 
board  bave  applied  any  of  the  earnings  to 
private  uses.  The  allegation  In  the  com- 
plaint that  varloM  acts  enumerated  were 


"wrongtol*  or  "ImproTldenfare- not  al- 
legations of  fact,  but  ot  law,  and  are  not 
admitted  by  tbe  demurrer;  and  tbe  allega- 
tion that  tbe  " rebuilding "  and  the  "build- 
Ingot  new  railway  and  structures'*  were 
not  necessary  tor  tbe  maintenance  and  op* 
eratlon  of  tbe  railway,  does  not  show 
that  what  was  done  did  not  constitute 
"necessary  repairs,"  and  so  was  within 
the  discretion  of  the  board  of  directors. 
The  leasing  of  the  Watchung  Railroad  by 
the  defendant  corporation  is  charged  as 
having  entailed  a  loss  In  each  year,  to  the 
lessee,  "amounting  In  1888  to  $](),474.02, 
and  in  18S9  to  f  »,4U3.d8. "  it  Is  notclalmed 
tbat  tbe  lease  was  not  aothorlsed  by  tbe 
ebarter  of  the  defendant  corporation,  nor 
does  It  appear  that  tbe  direct  loss  was 
not  more  than  made  op  by  tbe  advantage 
derived  by  the  main  Hue  from  thd  trans- 
action. The  general  question  ot  the  rela- 
tion between  "income  bimdholders"  and 
a  railroad  corporation,  ander  a  contract 
quite  similar  to  the  one  now  in  question, 
tvas  ezbaustively  considerefl  by  this  court 
n  the  case  of  Day  v.  Railroad  Co.,  107  N. 
T  129, 13  N.  £.  Rep.  765,  and  the  opinion  of 
Judge  Dantorth  In  that  case  is  very  perti- 
nent upon  the  question  raised  by  this  dis- 
cussion, as  to  what  may  be  done  by  a 
board  of  directors  in  charging  income, 
eonaistently  with  tbe  rights  of  the  bond- 
holders. Onr  conclusion  is  tbat  the  de- 
morrer  to  tbe  complaint  was  well  taken, 
and  tbe  Judgment  should  thertfora  be 
affirmed.  All  concur. 


(U&  N.  T.  MO) 

PEOPLE  ex  rel.  HAMILTON  PARK  CO. 
V.  WEMPLE,  Comptroller,  et  al. 

(Court  of  Appeals  of  New  York.  Oct  8, 1883.) 

Taxation  —  OAHOBum  8alb  —  AmJOATioK  BT 

OWNKB— PROOKXDIKSB  BEVORB  CoHPntOLLBS. 

Laws  1855.  c.  427,  fS  83,  85,  providing 
fliat  if  tbe  comptroller  shall  discover,  prior  to 
converance  of  land  sold  for  taxes,  that  the  sale 
was  invalid,  he  shall  cancel  the  sale  and  re- 
tom  the  purchase  money,  and,  if  the  Invalidity 
Is  discovered  after  conveyance  made,  it  ifaall 
t>e  the  comptroller's  doty,  oq  receiviog  evi- 
dence thereof,  to  cancel  the  sale  and  refund  the 
money,  (aa  construed  In  People  ex  lel.  'Wrieht 
V.  ChaDio,  5  N.  E.  Sep.  64,  11  N.  E.  Bep.  383. 
and  104  N.  Y.  868,}  is  merely  for  the  benefltttT 
the  purchaser,  and  does  not  authorise  an  ap* 
plication  by  the  owner  of  land  to  cancel  a  tax 
sale,  or  allow  the  comptroller  to  entertain  such 
annllcation  by  the  owoer.  Held,  tbat  Laws 
1801,  c  217,  which  amends  the  act  of  1S55  by 
providing  that  all  applieations  to  the  comp- 
troller for  cancellatioa  of  tax  sales  "by  any 
person  interested  in  the  event  th«-eof  *  snail  be 
heard  and  determined  by  him,  and  hla  deter- 
mination shall  be  subject  to  review  by  cer- 
tiorari or  otherwise,  does  not  extend  the  act  of 
1855  so  aa  to  Include  au  application  by  the  own- 
er of  the  land,  but  merely  makes  it  imperative 
on  the  comptroller  to  entertain  an  upllcation 
by  tbe  purdiasa-,  who  is  interested  in  the  re- 
turn of  the  purchase  money,  and  expressly 
gives  him  a  right  to  review  by  certiorari  and 
otherwise.  Sari  and  Maynard,  JJ.,  dlssent- 
fng.  22  N.  Y.  Supp.  reversed. 

A|9eal  from  snprone  court,  general 
terui,  tbird  department. 

Certiorari  on  the  relation  of  the  Hamil- 
ton Park  Company  to  review  the  decision 
ql  Edward  Wea|ile^  late  eomptrollar  of 
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tli«  rtatoot  New  Tork,  cancellnie  eertain 
tax  Mies.  The  writ  was  directed  to 
Wemple  and  to  Frank  Campbell,  his  buc- 
ceasor  in  ufflcR.  From  a  Judgmeat  of  the 
general  term  (22  N.  Y.  Supp.  497)  quash- 
iDff  the  writ,  relator  appeals.  Bever>ted. 

The  other  tacts  lully  appear  In  the  fol' 
lowing  statement  by  ANDREWS,  C.  J.: 

This  Is  an  appeal  in  a  proceedlDg  In- 
atltnted  by  writ  of  certiorari*  bronitht  lor 
the  pnrpoHe  of  revlewlDg  the  decision  of 
Edward  Wemple,  lace  comptroller  of  the 
state  of  New  York,  made  December  30, 
1R91,  canceling  three  several  tax  sales 
made  by  the  dtate  In  the  years  1877,  ISMl, 
and  1885,  of  lands  in  the  town  ut  Li«>ng 
Lake,  Hamilton  county,  for  taxes.  The 
sale  of  1877  was  for  taxes  assessed  In 
the  years  1867  to  1870,  Inclusive;  the 
sale  o^  1R81  was  for  taxes  assessed  in 
the  years  1871  to  1876,  Inclusive;  and  the 
sale  of  1885  for  taxes  assessed  Id  the  years 
1877  to  1882,  Inclusive.  The  comptroller, 
on  the  29tb  day  of  January.  1SS4,  executed 
to  the  purchasers  n  the  tax  sales  of  1877 
and  1881  conveyances  of  the  lands  sold, 
which  were  recorded  December  10,  1888, 
and  made  a  sVmllnr  conveyance  April  u. 
1889,  of  the  lamls  sold  at  the  tax  sale  of 
1SS5,  which  was  recorded  December  22, 
1889.  The  relator,  the  Hamilton  Pnrk 
Company,  is  the  grantee  of  the  purchasers 
at  the  three  tax  salaa  mentioned,  by 
deed  dated  May  1, 188».  On  the  9th  ay 
of  December,  1886,  the  Adirondack  Rail- 
way Company,  a  railroad  corporation 
organized  July  7, 1S82,  presented  Its  peti- 
tion, duly  verified,  to  the  comptroller  for 
the  cancellation  of  the  three  tax  sales  of 
1877, 1881.  and  18K5,  of  two  parcels  of  land, 
aggregating  S,UOO  acres,  in  township  86, 
in  Totten  and  Grossfleld'a  purchase.  In 
the  town  of  Long  Lake,  on  the  ground 
that  It  was  the  owner  of  the  land  as  suc- 
cessor of  the  Adirondack  Company,  a  rail- 
road corporation  organized  under  chap- 
ter 236  of  the  Laws  of  186a.  and  that  the 
lands  were,  by  virtue  of  that  act  and  sut>- 
sequent  amendatory  acts,  exempt  from 
taxation  during  the  years  1867  to  1882,  In- 
clnsive  This  application  was  denied  by 
the  comptroller  J'une  23,  1888,  on  the 
ground  that  the  owner  of  the  lands  sold 
for  taxes  was  not  authorized  nnder  the 
statute  to  apply  to  the  comptroller  fur 
the  cancellation  of  tnx  salfs,  and  that 
the  purchaser  was  the  only  party  entitled 
to  make  such  application.  Subsequent- 
ly, on  tbe19tb  day  of  November,  1891,  the 
Adirondack  Railway  Company,  on  a  new 
verlBed  petition,  applied  to  the  comp- 
troller for  a  rehearing  and  recouHfderatlon 
of  its  previous  application,  setting  forth 
as  in  the  first  petition  the  grounds  upon 
which  application  for  cancellation  was 
made,  which  were  In  substance  the  same 
as  were  stated  In  the  petition  of  Decem- 
ber 9,1885.  Other  partfes,  claiming  as 
owners  or  mortgagees  uf  lands  afiected 
by  the  tax  sales,  were  allowed  to  Inter- 
vene. A  hearing  was  had  beforetbenomp- 
troller  of  tbe  application  of  November  17, 
1891,  at  which  the  petitioners  and  the  re- 
lator were  present.  The  petitioner.  In 
■apportof  Its  application  for  caucellaClun, 
iDtrodaced  papers  paroortlnc  to  be  an 
mbstraot  ni  title,  sbowwff  the  owawsblp 


of  the  lands  by  tbe  Adirondack  Company 
during  the  years  in  which  the  taxes  were 

assessed,  accompanied  by  written  state- 
ments as  to  the  performance  of  the  condi- 
tions of  exemption  imposed  by  the  act  of 
1868  and  subsequent  amendatory  acts. 
Affidavits  were  also  Introduced  tending  to 
show  tiiat  the  taxes  on  tbeland(«  and  fur 
which  they  were  sold  were  not  extended 
by  tbe  board  of  snpervhiors  of  Hamilton 
county  when  tbe  tax  rolls  were  delivered 
by  the  board  to  tbe  supervisor  of  the 
town,  and  that  the  board  never  acted 
upon  any  extension  or  had  any  cogni- 
sance of  the  rolls  after  they  were  delivered 
to  the  supervisor.  On  the  80th  day  of  De- 
cember, IWl,  the  comptroller  made  his  de- 
cision In  writing, granting  the  application 
for  cancellation,  on  tbe  grouuds  (1)  that 
the  lands  were  exempt  from  taxation  un- 
der chapter  236  of  the  Laws  of  1K63,  and 
amendatory  and  subsequent  acts;  (2) 
that  the  taxes  were  void  by  reuson  of  tbe 
nonextenslon  of  the  taxes  by  the  board 
of  eapervlsors  on  the  tax  rolls.  The  re- 
turn shows  that  the  relator  appeared  on 
tbe  hearing  before  th<^  comptroller,  and 
opposed  both  the  applications  of  ISSiS  and 
1889,  and  by  counsel  submitted  briefs  la 
opposition.  Tbe  relator  gave  no  evidence 
on  tbe  bearing,  nor  does  it  appear  that  It 
Interposed  any  objection  to  the  evidence 
offered  by  the  petitioners  as  to  its  form 
or  otherwise.  The  certiorari  Is  taken  by 
the  relator  to  review  tbe  deelslon  of  tbe 
comptroller  canceling  tbe  tax  sales.  Tbe 
deciHlon  recites  that  It  was  made  "In  ac- 
cordance with  the  requirements  of  chap- 
ter 21T,  Laws  1891. "  The  general  terra  af- 
firmed the  decision  of  the  comptroller,  and 
from  tbe  order  of  affirmance  this  appeal 
IB  taken  by  the  relator. 

Esek  Cowen,  tor  appellant.  8tedman. 
Thompson  &  Andrews,  (Arthnr  L.  An- 
drews, of  counsel,)  for  respondent  Camp- 
bell. 1.  &  J.  M.  Lawsun^for  respondents 
Dnrant  and  others. 

ANDREWS,  C.  J.,  (after  stating  the 
facts.)  The  point  nrged  by  the  relator 
that  the  owner  of  land  sold  for  taxes  Is 
not  entitled  under  the  statute  to  apply 
to  tbe  compcroller  for  the  cancellation  of 
a  tax  sale,  or  that  the  comptroller  has  no 
Jurisdiction  to  entertain  and  act  upon  an 
application  by  tbe  owner  for  such  cancel- 
lation. Is,  if  well  takrai.  decisive  of  the  case, 
and  requires  a  reversal  of  the  proceedings. 
The  decision  of  the  comptroller  now  under 
review,  which  canceled  tax  sales  of  lltTl, 
1881,  and  1S85  of  lands  in  Hamilton  coun- 
ty, was  rendered  on  tbe  application  of  the 
Adirondack  Railway  Company,  made  No- 
vember 17, 1891,  as  owners  of  tbe  lands,  by 
grant  from  the  Adirondack  Company. 
Tbe  application  was  made  on  the  ground 
that  the  lands  in  question  were,  during 
the  years  In  which  the  taxes  were  assessed, 
upon  which  the  lauds  were  sold,  exempt 
from  taxation  under  chapter  236  of  the 
Laws  of  1863.  and  subsequent  statutes. 
The  comptroller  entertained  the  petition 
of  the  Adirondack  Railway  Company, 
and,  against  tbe  protest  and  objection  oi 
the  relator,  the  Hamilton  Park  Company, 
tbe  graatee  of  tbe  pnrctaasen  on  tbe  tax 
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lales.  rendered  bit  dedston  Deeember  80, 

.SSI,  eaocellns  the  several  salea  In  the 
rears  mentioned  on  the  ground  stated  In 
:he  petition ,  and  on  tbe  additional 
;ruand.  embraced  in  tbe  fceneral  claims  uf 
:tae  petition, tbat  tbe  board  of  snpervlsoni 
>f  Hamilton  county  bad  omitted  to  ex- 
»nd  on  the  tax  rolls  of  tbe  town  ol  Long 
Uake  tbe  taxes  fur  which  the  several  tax 
lales  were  raade^b^ore  dellTerins  the  rolls 
:o  tbe  anpervlBor  of  tbe  town.  The  action 
>f  tbe  comptroller  was  taken,  therefore, 
ipon  the  application  of  tbe  owner  ol  the 
andsat  tbe  time  of  tbeaeveral  taxsnles.or 
lis  grantees, and  tbe  rtgbt  uf  the  owner  ol 
ands  sold  for  taxes  to  Inetttatu  the  pro- 
■eedlDga  for  cancellation,  and  of  tbe  comp- 
:roller  tu  adjndlcate  on  his  application 
^e  respeettve  rights  of  tbe  owner  and  of 
I  purchaser,  on  a  tax  sale,  Is  distinctly 
sreeented,  and  must  be  determined.  Tbe 
jaeetlun  Is  not  wholly  new  In  this  court, 
in  the  case  ol  People  ex  rel.  Wright  v. 
:;hapln,  104  N.  Y.  86»,  5  N.  E.  Bep.  04.  and 
[1  N.  K.  Bep.  888,  tbe  question  was  pre- 
lented,  and  was  elaboratly  considered 
yj  the  conrt,  whether  the  owner  of  lands 
lold  fur  taxes  was  entitled,  under  chapter 
127  of  the  Laws  of  1K55,  to  the  remedy  pro- 
rlded  for  by  that  act  for  tbe  cancellation 
>f  tax  sales  on  application  to  tbe  eomp- 
:roller.  Tbe  act  of  1856  consolidated  tbe 
irevlouB  legislation  on  tbe  subject  uf  tax 
lales.and  regnlnted  theproceediDsson  tbe 
lale  by  the  atate  of  lands  for  unpaid 
:axea,  and  by  the  eisbty-tblrd  and  elgbtj- 
Iftb  sections  power  was  conferred  on  the 
lomptroller  to  cancel  invalid  tax  sales, 
ind  upon  sncb  cancellation  he  was  re- 
lulred  to  refund  to  the  purchaser,  out  of 
;be  atate  treasniy,  tbe  parctaam  money 
ind  interest  thonon.  It  Is  QDneceseary 
:o  quote  tbe  sections  bere.  They  are 
luoted  In  tbe  oplnlun  In  tbe  cese  cited. 
The  conrt,  on  the  first  argument,  and 
ifterwards  on  amotion  for  reargument, 
inanimoQsly  decided  that  tbe  object  and 
ntent  of  seetfons  88  and  86  was  tu  relieve 
1  purchaser  wbo  bad  purchased  land  at  a 
:ax  sale  wblcb  was  invalid  from  bis  pur- 
thaee,  and  to  provide  for  a  prompt  restl- 
Qtion  of  the  money  paid  by  tbe  pur- 
ibaser.  It  was  thernore  held  that  the 
)woer  of  land  who  had  applied  to  tbe 
comptroller  for  the  cancellation  of  a  sale 
>f  his  land  for  taxes,  and  wbereappltcatlon 
lad  been  denied,  eonld  not  maintain  an 
ippeal  from  tbe  decdsion  of  tbe  comp- 
roller.  Danforth,  J.,  In  bis  Ofilnlon.  after 
eferrlng  to  sections  83  and  85  of  tbe  Laws 
i(  1S55.  sBid:  "The evident  object  o[  these 
iruvlslons  was  to  enable  the  state  to  re- 
leve  tbe  purchaser  from  the  consequences 
>f  a  defective  tax  title,  and  at  the  same 
Ime  replenish  tbe  treasury  by  a  sjieedy 
ollectlon  of  tbe  tax  withheld  from  It. 
The  owner  is  not  a  party  to  tbe  proceed- 
OK,  nor  iH  be  permitted  In  this  way  to  teat 
he  Tiiltility  of  tbe  sale  or  tax.  In  eucb  a 
ontroversy  the  purchaser  would  have  an 
Dterest,  and  a  right  to  the  protection  of 
be  court  by  the  nsnal  course  of  legal  pro- 
eedlngs.  The  statute  contains  no  Intl- 
natlon  of  a  legislative  purpose  to  deprive 
lim  of  tbia  right.  It  gives  do  process  to 
■ring  him  In ;  confers  no  power  to  compel 
vitnsHses.  In  short,  It  creates  do  conrt ; 
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prortdes  for  a  single  transacttOD,  to  wblcb 

the  cnmptroHer  and  tbe  purchaser  are  tbe 
only  parties. **  In  reviewing  tbe  grounds 
or  this  declHlott,  we  are  fully  satlshed  that 
It  accords  with  a  sound  construction  ol 
tbe  act  of  1855.  If  the  statute  was  Intend- 
ed  to  make  tbe  comptroller  a  tribunal  to 
decide  controversies  between  the  owner 
and  the  purchaser  as  tu  tbe  validity  of  a 
tax  title,  ft  la  slngolarly  deficient  In  pro- 
TlHlons  for  securing  the  due  cunslderatlun 
and  bearing  nf  the  controversy,  and  in 
providing  the  safeguards  which  ordinarily 
surround  anil  attend  Judicial  Investlgu- 
tioDs  alfecting  questions  of  title  to  land, 
arising  between  conflicting  claimants. 

The  validity  of  a  tax  title  frequently 
Is  a  question  of  great  difficulty,  and  In- 
volves Important  and  valuable  interetitB, 
not  only  of  the  owner  whose  title  is 
claimed  to  have  been  divested,  but  of  a 
purchaser  who,  in  reliance  npon  tbe  va- 
lidity of  bis  title,  may  have  made  valuable 
improvements  ou  the  property.  The 
comptroller  may  be  a  person  not  familiar 
with  legal  quBStlons  ur  Investigations. 
The  act  of  1855,  as  Judge  Danforth  points 
out,  mabes  nu  provlsiun  tor  bringing  the 
claimants  before  the  comptroller,  pro- 
vides for  no  notice  to  the  adverse  party, 
prescribes  no  rules  for  tbe  examination 
and  croes-examtnatlun  olwltnesseH;  and, 
as  we  held  In  Peopleex  rel.  Ostrander  v. 
Chapln.  105  N.  Y.  »09,  11  N.  E.  Rep.  510, 
the  comptroller  may  accept  affidavits  In 
place  of  common-law  proof  of  any  facts 
relevant  to  tbe  applleatioi).  There  is  no 
provision  fur  an  appeal  from  tbe  comp- 
troller's decision, and  tt  hladeclsion  miKht, 
prior  to  tbe  amendment  of  1891,  have  been 
reviewed  on  certiorari,  it  would  be  sub- 
ject to  the  rules  governing  a  review  under 
that  act.  It  Is  difficult  to  snppuse  that 
tbe  act  of  1855  Intended  tn  conntitute  the 
comptroller  a  court  to  decide  eontro- 
verslee  between  tbe  owner  of  lands  sold 
tor  taxes  and  tbe  parcbaser  as  to  tbe  va- 
lidity of  a  tax  title.  On  the  other  band,  if 
the  provisions  In  tbe  act  of  1855,  as  to 
cancellation  of  tax  sales,  were  intended 
merely  to  afTord  a  remedy  to  the  pnr- 
chaeer  to  recover  back  tbe  money  paid  on 
an  Invalid  sale,  the  act  established  a  con- 
elstent  system, easily  understood,  and  pro- 
ductive of  no  injustice.  The  pnrchaser  by 
bis  application  consents  to  a  cancellation 
of  tbe  tax  sale.  Tbe  state,  by  Its  officers, 
considers  and  passes  upon  tbe  applica- 
tion, and  Is  the  only  party, other  than  the 
purchaser,  interested.  Tbe  owner  of  tbe 
land  cannot  complain  it  the  sale  is  va- 
cated, and,  It  tbe  application  is  denied,  bis 
position  is  not  changed.  The  county, 
wblcb  may  be  required  to  relevy  the 
amount  refunded,  is  one  of  the  municipal 
dlvlslouB  of  the  state,  and  Is  represented 
in  tbe  transaction  by  tne  state  officers. 
If  the  comptroller  acts  under  section  83  on 
his  own  motion,  and  vacates  tbe  sale 
before  tbe  conveyance  Is  made,  the  pur- 
ubaaer  gets  back  his  money,  and  be  can- 
not complain  because  be  purcbased  sub- 
ject to  the  right  of  the  eomptroller  to  ex- 
ercise this  power.  The  construction  of 
tbe  act  of  1855  established  by  tbe  decision 
In  People  ex  rel.  Wright  v.  Ghapin.  supra, 
was  reasserted  la  tho  ease  of.  People  sx 
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nL  Oatrander  Chapin,  aapra.  In  wbtfb 
Rapallo,  J.,  Bald:  "Tbe  Intent  was  to 
protect  the  title  of  tbe  purchaoer  In  saae 
tbe  aale  waa  foanil  to  be  IneKectual  to 
fflveblm  title."  In  the  aabseqaent  eaae 
ot  People  V.  Tomer.  117  S  T.  327. 22  N.  K. 
Bep.  1U22,  wblcb  was  an  action  to  recover 
penaltiee  for  catting  timber  on  lands  In 
Franklin  county ,  title  to  ivhlch  waa 
claimed  by  the  etatennderatax  aale  made 
In  1877,  the  defendant,  without  connect- 
ing bimflelf  with  title  to  tbe  laud  la  any 
way.  Bought  to  defeat  tbe  action  on  tbe 
Hround  that  the  plainttH'e  title  waa  de- 
fectlTe,  Tor  tbe  reaion  tbat  the  asaesBora, 
In  aaseBBlng  tbe  taxes  on  wfaleb  tbe  laud 
waH  sold,  had  omitted  to  give  notice  ol 
a  review  of  tbe  asueflBmentB,  as  required 
by  law.  Tbe  court,  in  its  opinion,  utter 
giving  aereral  concluslTe  reaaona  lo  au- 
Bwur  to  thla  defense,  aaelgned  aa  an  ad- 
ditional reason  tbat  the  owner  whose 
lands  were  asseased  bad  a  remedy,  under 
tbe  act  ot  1855,  to  apply  to  tbe  comptrol- 
ler for  tbe  cancellation  of  tbe  tax.  No  ref- 
erence waB  made  to  tbe  declalou  In  IM  N. 
y..  6  N.  E.  Sep..  and  11  N.  E.  Bep.,  and 
tbe  aaggeeted  conBtructlon  of  tbe  act  of 
1866,  in  hoatliity  to  that  declalou,  was  a 
mere  Inadvertence.  Unleaa,  therefore^  tlia 
right  of  an  owner  whose  landa  have  been 
sold  for  taxes  to  apply  to  tbe  comptroller 
of  tbe  state  has  been  given  by  Bome  stat- 
ute Bubfiequent  to  1865,  no  such  right  ex- 
iata.  The  comptroller,  aa  authority  for 
exerclBlug  this  Jurisdiction,  relied  upon 
chapter  217  of  the  Laws  of  1891,  which 
amended  nectlOD  2  of  chapter  448  of  tbe 
Laws  of  1885,  which  Iteelt  was  an  amend- 
ment of  tbe  law  of  1855.  Tbe  act  of  1885 
enacted  a  rule  of  evidence  by  making  cer- 
tificates of  tax  sales  and  conveyaocn  there- 
under in  certain  casee.  and,  after  a  certain 
time,  conclusive  evidence  of  the  validity 
of  the  sale  and  of  the  prior  proceedings, 
whereas,  by  the  act  of  1865,  a  conveyance 
by  the  comptroller  was  made  presump- 
tire  evidence  only.  In  tbe  opinion  In  Peo- 
ple ex  rel.  Wrigbt  v.  Chaplii.  supra,  gi-ven 
on  tbe  motion  tor  reargument,  the  Judge 
delivering  tbe  opinion,  referring  to  tbe 
statute  of  1886.  stated,  In  substaoce,  that 
it  did  not  extend  the  power  of  the  comp- 
trollerln  respect  to  cancellation  beyond 
tbat  given  by  the  act  of  1866.  Section  1 
of  the  act  of  1885  amends  section  65  of  tbe 
act  of  18f>5,  the  main  parposeof  theamend- 
ment  being,  aB  has  been  stated,  to  create 
a  conclusive  presumption  uf  regularity  In 
tbe  cases  mentioned.  It  conferH  no  new 
power  opon  the  comptroller  in  express 
langnage.  The  section  la  very  obacnre, 
and  It  may  afford  ground  tor  an  argument 
that  the  legislature,  by  tbe  concluding 
clause  In  the  section,  intended  to  give  tbe 
owner  a  remedy  to  apply  to  the  comp- 
troller tor  cancellation  where  tbe  taxes 
had  been  paid  before  the  sale,  or  where 
tbe  land  taxed  was  not  taxable. 

On  the  other  hand,  the  intention  diay 
have  been  not  to  preclude  tbe  purebaser 
from  applying  for  caucellntion  In  these 
cases,  the  objections  being  fundamental, 
nod  which.  It  might  be  claimed,  would  nut 
be  reached  by  a  curative  statute,  or  by  a 
atatute  enacting  a  conclusive  rule  ol  evi- 
dence, in  aupport  ol  tbe  purchaser's  title. 


Section  2  of  tbe  statute  of  1886  waa  ttieone 
amended  by  tbe  statute  ol  1891.  and  tbe 
original  section  in  tbe  act  of  1886  con- 
tained nothing  bearing  upon  tbe  point  we 
are  now  eonalderlng.  Tbe  act  ot  18VI 
added  to  the  original  aeetlon  tbladanae. 
which  Is  the  one  relledupon  to  sustain  tbe 
action  of  tbe  comptroller  In  tbls  case: 
"All  applications  heretofore  or  hereafter 
made  to  the  comptroller  for  the  cantxlla- 
tion  of  any  tax  sale  by  any  peraon  fnter- 
etted  in  the  event  thereof  shall  be  heard 
and  deteimloed  by  faim.  and  bis  deter- 
mination sbaU  be  sobject  to  review  by 
certiorari  or  otberwlae.*  It  will  be  ob- 
served that  there  Is  no  express  grant  of 
power  in  tbls  clause  to  tbe  comptroller  to 
entertain  and  ndjudlcate  upon  the  valid- 
ity of  tax  sales  on  tbe  application  ol  tbe 
owner  of  lands  affected  thereby.  Tbe  act 
of  1881  waajpaased  sevwal  yeara  after  oor 
decision  In  People  ex  rel.  Wrigbt  v.  Gbapin, 
and  may  be  preeumed  to  have  be«i 
known  by  the  legislature.  It  Is  quite  sig- 
nificant that,  if  tbe  legislature  Intended 
to  confer  the  additional  power  upon  tbe 
comptroller  to  cancel  tax  eales  upon  the 
application  of  tbe  owner,  It  was  not  ex- 
praued  in  unequivocal  terms.  Tbeclaoae 
quoted  from  tbe  act  of  18B1  contalnii  two 
new  affirmative  provisions.  It  makes  it 
Imperative  npon  tbe  comptroller  to  hear 
and  determine  applications  tor  cancella- 
tion, which,  prior  to  our  decision  in  Peo- 
ple ex  rel.  Ostrander  v.  (Aapln.  was  re- 
garded by  him  as  discretionary;  and 
next,  it  gave  in  express  terms  a  remedy 
by  certiorari  to  review  his  decision.  The 
position  ot  tbe  purchaser,  It  the  right  ot 
cancellation  is  stul  confined  as  in  the  act 
of  1855,  fcalned  these  advantages,  and  bis 
rights  were  relieved  from  tbe  obscurity 
which  before  attended  them.  It  Is,  how- 
ever, upon  tbe  laugaage  ot  the  act  ot  I8ffl, 
directing  the  comptrollM*  to  hear  an  ap- 
plication tor  canuellatlon  "by  any  person 
Interested  io  tbe  event  tbereof,"  npon 
which  thedefendanta  rely  aa  extending  tbe 
power  ot  the  comptroller  so  as  to  em- 
brace applicatlou  by  tbe  owners  ot  tbe 
property  sold  for  taxes,  as  well  as  pnr^ 
chasers.  Looking  to  tbe  policy  of  the  act 
ot  1856,  In  <»nterring  power  on  the  comp- 
troller to  eancd  tax  sales,  wblcb  was  to 
encourage  bidding,  and  to  provide  a 
speedy  and  aommary  remedy  In  favor 
purchasers  to  recover  back  tbe  purchase 
money,  where  tbe  purchaser  could  acquire 
no  title  by  reason  of  tbe  Invalidity  of  tbe 
proceedings,  the  words  "Interested  In  tbe 
event  thereof,"  in  the  act  of  IK91,  would 
moat  natnrally  refer  to  persons  interested 
in  the  refunding  of  the  moo^  paid,  wbleb 
was  tbe  primary  object  ot  appUcatlona 
for  cancellation  under  the  act  ot  18&&. 
Tbe  cancellation  of  the  tax  sale  and  tbe  re- 
funding of  tbe  money  paid  thereon  were 
to  be  simultaDeous  acts,  and  an  owner 
whose  land  had  been  Illegally  aold  for 
taxes,  although  be  might  have  an  Inter- 
eat  in  having  the  cloud  opon  bla  title  re- 
moved, did  not  need  tbe  remedy  by  cancella- 
tion to  preserve  bis  rights,  and  be  was  not 
interested  In  tberefundlngto  tbe  purchaser 
of  the  money  paid  on  the  sale,  and  so  not 
in  tbe  event  of  the  application  tor  eaneel- 
latiuu  in  its  main  poipoae.  Wa  are  ot 
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opinion  Qkmt  Che  itatot*  ol  1891  bas  sot 
•ebanged  the  prior  mle»  and  that  now,  as 
before,  Ibe  owner  Is  not  entitled  to  the 
remedy  by  cancellation.  The  construction 
of  the  obscare  leglalatlon  Ih  not  free  from 
(limculty.  II  the  le^elature  ehoiild  deem 
It  wise  to  extend  the  scope  of  the  powers 
of  the  comptroller  to  the  determluatlon 
of  controTeraleB  between  the  owner  and 
purchaser  of  land  sold  for  tHxen,  new  and 
addlthinal  lefcislatlon  should  be  enacted 
coDtalnlnff  proTlelons  which  shall  Insure 
a  deliberate  hearlnK  upon  competent  evi- 
dence, wltb  the  usual  sateKuards  which 
■attend  ordinary  Judicial  trials.  These 
▼lews  lead  to  a  reversal  ol  the  proceeding 
lielow.  and  oosta  should  be  awarded  to 
tlia  relator  la  uUeoorta.  All  concur,  ex* 
-cept  EARL  and  HAVNASD,  JJ.,  dissent- 
lug.  Order  and  Judgment  Tsvereed. 


059  N.  T.  IS) 

WHITE  et  tL  V.  MANHATTAN  BT.  00. 
et  bL 

(Court  of  Appeals  of  New  York.  Oct  8, 188a) 
lEixvxvmD  Railwjlt— CotTSEHT  or  Fbopcbtt  Owk- 

ER8  TO  CoNSTBQOno:*  —  RbVOOATION— COKSSST 

BT  Obs  Mbhbbb  or  7iBX  —  ErrscT  — Btipuu- 

TION  or  CODSaSlr— COKSTBUOnON. 

1.  By  a  written  instrument,  not  under 
-seal,  owners  of  land  boonded  on  certain  streets, 
to  which  they  had  no  title,  gave  unconditional 
"consent  to  the  coii8tmcti<Hi  and  operation  of 
an  elevated  railroad  over  and  through  and 
alone  such  streets,"  by  a  designated  company, 
which,  with  others,  afterwards  built  and  oper- 
ated the  road.  Held,  that  sndi  consent,  after 
b^ng  acted  on  by  the  company,  operated  as 
an  aoandonment  1^  snch  owners  of  their  ease- 
ment  in  the  streets  so  far  as  waa  reasonably 
necessary  for  the  construction  and  4q>aiidon  of 
such  road,  and  that  they  or  their  successors  In 
-atle  could  not  revoke  sndi  oonsent,  and  recov- 
er damages  alresdy  snstsined,  and  enjoin  the 
further  meratlon  of  sudt  toad.  18  N.  T, 
Suptf.  reversed. 

2.  Where  a  landowner  gives  bis  uncondi- 
tional consent  In  writing  to  a  railroad  com- 
pany to  build  its  road  in  streets  on  which  his 
land  abuts,  he  Is  not,  after  the  road  Is  con- 
structed, entitled  to  damages  against  the  com- 
pany, under  Oonst  art  8,  i  18,  which  provides 
that  no  raijroad  can  be  built  in  the  public 
streets  without  the  consent  of  the  owners  of 
ene-half  in  value  of  the  property  in  the  street, 
or,  In  lieu  thereof,  the  detwminatlou  of  three 
commlssitmers  appointed  by  the  general  t^m, 
after  a  hearing  of  aU  psjrties  Interested,  and 
confirmed  by  the  oonrL 

3.  Where  the  land  bdonged  to  a  coparbier* 
ship,  and  the  firm  name  was  signed  to  the  con- 
sent by  one  member  of  the  firm,  the  rights  of 
the  other  members  and  thdr  saccessm  in  title 
are  not  affected  ttiereby,  b  the  absence  of  evi- 
dence of  authority  to  sign  It  by  such  other 
members,  or  of  drcnmstances  from  which  an 
inference  of  authority  might  fairiy  be  drawn. 

4.  In  an  action  bv  the  owners  of  the  land 
against  such  railroad  company  for  damages, 
and  to  enjoin  the  operation  of  the  road,  counsel 
ntipnlated  that  in  case  of  the  failure  to  produce 
certain  exhibits  used  on  the  trial,  on  the  argu* 
m-:Mit  at  sraeral  term  or  in  the  court  of  an- 
jieala,  such  failure,  together  with  the  other  en- 
deuce  in  the  case,  should  be  taken  to  eatabli^ 
the  genuineness  of  the  firm's  ugnature  on  such 
instrument  Hdd  that  on  the  failure  to  pro- 
duce the  cJilbitB  in  such  courts,  such  stipula- 
tion should  not  be  construed  as  an  admission 
that  the  partner  who  signed  the  firm's  name 
was  snthoriied  the  other  members  thereof 
to  do  so. 


Appeal  from  mprenie  eooM,  gamral 
term,  flrst  department. 

Action  by  Anna  B.  White  and  Anna  B. 
Haulenbeck  against  the  Manhattan  Rait- 
way  Company  and  another  to  enjoin  de- 
lendantstrom  maintaining  and  operating 
its  elevated  railroad  In  the  streets  lu  front 
of  plaintiffs'  premises,  and  for  damages. 
From  a  Judgmeut  ol  tbe  general  term  (18 
N.  Y.  Snpp.  806)  afllnnlng  a  Judgment  for 
plantlfta,  defbndants  appeal.  Itoveiwd. 

Davies  &  Rapallo  and  Bralnard  Tolles, 
for  appellanta.  Leo  C,  Dessar,  (Joseph  B. 
Rellly,  of  counael,)  lor  respondents. 

PBCKHAM, J.  On  the  38tta  dayof  July. 
18S7,  the  plalntffto  became  owners  of  cer- 
tain land,  with  the  bnlldlngs  thereon,  sit- 
uated on  Chatham  sqaare.  In  the  city  of 
New  York.  They  are  respectively  the 
widow  and  daughter  of  one  James  H. 
W  bite,  who  died  on  the  above  date  In  the 
possession  and  ownership  of  the  premises, 
and  whndevlsed  tbe  same  to  tbe  plaintiffs. 
The  railroad  of  the  defendants  was  at  that 
time  in  operation  In  Gtiatham  square,  and 
on  tbeSUth  day  of  July,  1888.  the  plaintiffs 
eommenred  this  action  for  tbe  purpose  uf 
reeoverlng  damages  which  they  alleged 
had  been  already  sustained  by  them  from 
the  operation  by  defendants  of  tbe  rail- 
road In  front  of  the  plaintiffs'  premlsba 
wlthnnt  having  obtained  tbe  right  to  do 
so  from  the  owners  thereof,  and  also  lor 
tbe  purpose  of  enjoining  tbe  defendants 
from  tbe  further  operation  of  tbe  road  un- 
less they  paid  tbe  damage  which  such  op- 
eration of  it  wonld  thereafter  occasion  to 
tbe  plaintiffs  as  the  owners  of  the  prem- 
ises In  question.  Tbey  recovered  Judg- 
ment for  both  kinds  of  relief.  Upon  tbe 
trial  tbe  drtendants  proved  that  la  "isn 
the  premlBss  were  owned  by  tbe  drm  of 
W.  M.  Heymoor  ft  Co.,  hardware  mer- 
chants, and  the  firm  was  then  composed 
of  wuilam  Bl.  Seymour,  James  H.  White, 
and  Jonathan  £.  Brash.  In  Febmary, 
1877,  Brnab  coDveyed  bis  Interest  Id  the 
premises  to  bis  partners,  Seymour  and 
White,  and  In  March,  1883,  the  executor  of 
Seymour,  under  due  aothurlty  In  tbe  will 
of  tbe  testator,  conveyed  tbe  Intwestln 
the  premises  of  which  testator  died  seised 
to  James  H.  White,  tbeplalntitts'  testator. 
The  defendants  further  proved  that  In  Oc- 
tober, 1876,  while  the  premises  were 
owned  by  and  in  tbe  possession  of  the 
firm,  one  of  tbe  membent  thereof  (Jona- 
than E.  Brush)  signed  a  paper  which 
reads  HS  follows:  '^We,  the  nnderslgned, 
owners  of  land  tiounded  on  Chatham 
street,  east  side,  between  Roosevelt  and 
East  Broadway,  hereby  respectively  con- 
sent to  the  conatruetlon  and  operation  of 
an  elevated  railway  over,  through,  and 
along  said  street;  the  suld  railway  to  be 
constructed  and  operated  by  either  the 
New  York  Elevated  Railroad  Company, 
or  a  company  to  be  organized  under  chap- 
ter 606  of  the  Lawn  of  1875.  Dated  New 
York,  October,  1875.  Street  number.  4; 
ward  number,  781;  street  front,  84.4; 
owners,  Seymour  A  Co.;  residence,  ■ 
valuation,  920.000;  slgnatare,  W.  M.  Sey- 
moar  &  Co. "  Tbe  railroad  was  eonstmct- 
ed  sBbaequeat  to  the  eueution  of  tills 
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paper,  and  faa*  been  operated  aH  alle^^  in 
)he  complaint.  The  court  was  reqaested 
to  find  tbe  fact  aa  to  the  ezecation  uf  this 
paper,  and  tbe  subaequeDt  coostrnctlon 
of  tbe  railroad  in  accordance  with  the 
proof,  wbich  was  Dueontradlcted.  but  tbe 
request  waa  refused,  and  an  exception 
duly  taken.  Tbe  principal  qneatlon  la  tbe 
ease  arises  upon  tbe  matwiaiitj  of  tbis 
exception. 

Tbe  plaintiffs  insist  tbat  tbe  paper  was 
of  no  more  effect  than  a  parol  license  to 
do  work  on  the  land  of  the  licensor  wonld 
bavebeen^and  that  it  was  revocable  at 
tbe  pleasure  of  the  licensor,  and  tbat  a 
revocattoo  was  ettected  by  the  convey- 
ance of  the  land,  and  by  the  commence- 
ment of  this  action  by  tbe  devisees  of  the 
former  owner,  James  H.  Wblte.  There  is 
no  flntllnt;  or  proof  tbat  the  plaintiffs  have 
any  titlu  to  any  portion  of  the  street  or 
square  upon  which  their  boIldlnB  fronts, 
but  tliere  is  a  findlnfc  that  the;  acquired 
wttb  tbelr  title  to  tbe  premises  the  risht 
to  have  Chatham  square  kept  open  as  a 
pnbllc  street,  "and  to  have  a  free  and  nn- 
obstructed  risht  of  way,  access,  and  pas- 
sage to  and  from  said  premlHes,  and  over 
and  upon  said  street,  tosetber  with  all 
tbe  uae  and  benefit  ol  tbe  liKht  and  air 
coming  in  and  upon  said  lot  and  premises 
through  and  from  said  atreet,  free  and 
unobstrocted."  I  think  tbe  proof  shows, 
without  eontrndlctitin,  that  all  tbe  rights 
In  the  street  they  bad  were  what  has  been 
termed  property  rights  in  Che  nature  of 
eaaemvttte  ot  Ilgh  t,  air,  and  access.  Story's 
Case,  90  N.  T.  122;  Kane's  Caee,  125  H.Y. 
164,  %  N.  £.  Bep.  278,  and  ca^es  cited.  The 
defendants  therefore  Insist  tbat,  as  the 
plalntlirs  or  their  prerlecessore  bad  no  title 
to  any  portion  of  the  street,  tbe  consent  of 
their  predeceusors,  while  in  tbe  pussesslon 
and  ownership  of  tbe  abutting  laud,  that 
the  defendants  might  construct  and  oper- 
ate tbe  railroad  In  the  square  in  front  of 
th^r  land,  waa  more  than  a  mere  license 
to  do  an  act  on  the  land  of  tbe  licensor, 
and  tbat  it  amounted  In  law  and  in  fact 
to  an  abandonment  ol  tbelr  rights  or  ease- 
ments In  tbe  street, so  far  as  wasnecessary 
for  tbe  construction  and  operation  of  the 
railroad,  and  that,  the  consent  to  surb 
construction  having  been  acted  on,  aud 
large  amounts  of  money  expended  on  tbe 
faltb  thereof,  the  plaintiffs,  as  tbe  sue- 
ceasora  of  those  who  gave  the  consent, 
are  tbemselTes  estopped  from  making  any 
claim  for  damages  arising  from  such  con- 
struction and  operation.  It  has  been  tbe 
law  In  this  state  tor  a  number  of  years 
tbat  an  easement  to  do  some  act  of  a  per- 
manent nature  on  tbe  land  of  another  can 
be  created  only  by  a  deed  or  conveyance 
in  writing,  operating  as  a  grant,  and  tbat 
a  consent  In  writing  on  the  part  of  tbe 
landowner  Is  no  more  valid  than  If  It 
were  by  parol.  Thus  a  parol  agreement 
by  tbe  owner  of  tbe  land  that  a  person 
may  abut  and  erect  a  dam  on  such  land, 
not  for  a  temporary  pnrposo,  but  for  a 
permanent  use,  sncb  as  tbe  creation  uf  a 
water  power  for  tbe  uBe  of  mills,  is  void, 
and  the  agreement,  being  a  mere  license, 
may  be  revoked  even  after  It  has  been  act- 
ed upon  by  the  other  party.  Also  a  perma- 
nent easement  to  drain  ttarongta  the  land 


of  another  is  not  created  by  a  lleenae  so 
to  do,  eren  when  In  writing,  and  made 
upon  a  good  coDRideration.  Mumfurd 
Whitney.  15  Wend.  381;  Wiseman  v.  Luck- 
singer,  S4  N  .  Y.  Al;  Croukhite  v.  Cronk- 
blte.  94  N.  83»;  Baboock  v.  fitter.  1  Abb. 
Dec.  '/7,  and  cases  cited;  Eckeraon  t.  Crlp- 
pen,  110  N.  T.  585, 18  N.  B.  Bap.  443. 

Tbe  question  ol  tbeeatabllsbmentot  an 
easement  by  adverse  user,  which  may  aa- 
tborize  the  presumption  uf  a  grant.  Is  not 
involved,  nor  Istheabiltty  to  thus  proveltR 
existencedeuled.  Hammond  v.Zehner,21  N. 
.7. 118.  It  la,  however,  held  (what  would 
otherwise  seem  to  be  plain  enough)  tbat 
tfaerecan  tMnoadversenserwherethe right 
to  use  exists  and  is  exercised  under  a  llceaae. 
Wiseman  v.  Lucksinger,  supra.  Tne  rea- 
soning upon  wbich  these  decisions  as  to 
tbe  Insufficiency  ot  a  licensu  are  based  is 
that  the  right  whl<>b  Is  claimed  under  a 
license  amounts  to  an  Interest  In  land, 
and  tbat  sncb  Interest  cannot  be  created, 
and  cannot  pass  to  another,  without  a 
proper  conveyance  or  grant  of  sut^b  Inter- 
est In  writing  and  under  seal,  as  required 
by  onr  statute.  It  is  said  tbat  a  license 
Is  a  mere  authority  to  enter  upon  the  land, 
and  Is  a  sufUcient  protection  to  the 
licensee  while  It  lasts,  but  that  it  maybe 
revoked  at  any  time,  and  after  Us  revoca- 
tion it  cannot  be  ns»d  as  a  protection  for 
any  future  acts.  It  la  held  there  can  be 
no  equitable  estoppel  which  will  operate 
tu  pre\-ent  tbe  revocation  of  the  license, 
grounded  upon  the  fact  that  the  licensee 
has  entered  upon  the  land  of  tbe  licensor, 
and  expended  thereon  labor  and  money 
npon  tbe  faith  of  the  license,  because  It 
must  be  held  that  the  licensee  knew  tbat 
the  license  gave  him  no  interest  In  the 
laud,  and  that  he  must  rely  only  upon  the 
Indulgence  of  tbe  licensor,  and,  If  tbat  t>e 
withdrawn,  he  mnst  himself  withdraw 
from  the  land.  Otherwise,  it  Is  said,  tbe 
statute  in  regard  to  tbe  creation  and  con- 
veyance of  interests  In  land  would  tie  In 
great  part  abrogated.  The  eaaementaof 
abutting  owners  In  New  York  city,  who 
are  without  title  to  any  portion  of  the 
streets  upon  which  their  lands  abut,  differ 
somewhat  In  their  origin  from  ordinary 
easements.  They  bavenot  been  created  by 
grant  or  covenant,  but  it  Is  said  of  them 
that  it  is  easier  to  realise  tbelr  existence 
than  to  trace  tb^r  origin;  that  they  arise 
from  tbe  situation,  the  course  of  legisla- 
tion, the  trust  created  by  statute,  tbe  act- 
ing upon  tbe  faltb  ot  pnbllc  pledges  and 
upon  a  contract  between  the  public  and 
tbe  property  owner.  Implied  from  oil  the 
circumstances,  that  the  street  shall  be 
kept  open  as  a  poblle  street,  and  shall  not 
be  devoted  to  other  and  Inconsistent  naea. 
Kane's  Case,  supra.  Whatever  the  meane 
by  which  the  easements  were  created, 
they  ore  In  their  nature  tbe  same  as  If 
they  bad  been  created  by  grant.  The 
owners  thereof  cannot  be  divested  of 
them  without  their  consent,  unlesa  they 
are  compensated  therefor.  Altbongh  It 
may  generally  be  aald.  under  tbe  antbop- 
Ity  of  tbe  cases  atreadydted.tbat  an  ease- 
ment In  the  nature  of  an  Interest  In  the 
land  ot  another  can  only  be  created  by  a 
grant,  yet  after  it  baa  been  created,  and 
while  it  la  In  existence,  it  may  be  aban- 
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doned,  and  tbiu  eztlogalihed,  by  acta 
•bowing  AO  iDtenUon  tu  abandon  and  ex- 
tinguish tbe  same.  This  baa  been  many 
times  decided,  and  by  many  flllferent 
coarts.  A  cesser  to  use,  accorapanied  by 
an  act  clearly  indlcatinfc  an  Intention  to 
abandon  theriffht,  would  have  tbe  same 
effect  as  a  release  without  reference  to  time. 
Unell  V.  Levitt,  110  N.  T.  505, 18  N.  E.  Bep. 
370,  and  cases  cited  Id  opinion  of  Earl,  .1., 
at  page  603,110  N.Y.,Hnd  page873,18N.  K. 
Bep.  The  intention  to  abandon  Is  the 
material  question,  and  It  may  be  proved 
by  an  Infinite  variety  of  acts.  II  a  third 
party  interested  In  tbeservtent  estate  has 
acted  upon  such  abandonment,  and  in  re- 
gard to  whom  It  would  operate  nnjostly 
ir  tbe  exercise  of  tbe  easement  should  be 
resumed  Infavuroftho  dominant  estate, 
added  force  is  given  to  the  claim  of  aban- 
donment. Id.  The  railroad  company 
having  procured  tbe  consent  of  the  an- 
tboricles  of  the  city  to  the  eonstrnction  of 
tbe  railroad  Intbestreet  or  square  Inqnes- 
tioD  apon  tbe  terms  agreed  upon,  each 
company  obtained  an  Interest  In,  and  tu  a 
certain  extent  a  title  to,  the  street,  for  the 
purpose  of  the  construutlon  and  opera- 
tion of  its  railroad,  which  was  In  the 
nature  of  property,  and  which  was  suffi- 
cient to  enable  it  to  treat  with  Abutting 
property  uwners  la  tbe  cbarncter  of  one 
wbo  bad  an  intereat  In  tbeservtont  estate. 
People  V.  03rlen,lll  N.  Y.  1.  !»  N.  E.  Rep. 
«82. 

Tbe  case  before  na  Is  therefore  dlderent 
from  those  eases  where  an  easement  has 
been  claimed  to  have  been  created  in  the 
land  of  a  tblrd  person,  by  reason  of  bis 
mere  license  to  enter  upon  nis  land  and  do 
some  act  of  a  permanent  nature  wblcb 
would  amoont.  If  tbe  right  should  con- 
tinue, to  an  Interest  In  the  land  of  such 
person.  This  Interest  In  land,  tbe  cases 
bold,  requires  a  grant.  In  tbls  ease  the 
owners  of  tbe  abutting  land  bad  no  title 
to  tbe  street.  They  bad  an  easement  In 
It  only,  and  tbelr  consent  purported  to 
earry  no  title  to  land.  Ttaere  can  be  no 
question  that  tbey  bad  tbe  rigtat  to  re- 
lease,  abandon,  or  otherwise  extinftulsb 
that  easement,  and  upon  such  terms  as 
tbey  should  think  fit.  The  question  be- 
fore us  Is  whether  they  have  done  so*  and 
to  wbnt  extent,  by  tbe  execution  of  tbe 
paper  proved  upon  the  trial.  Assuming 
that  It  was  executed  by  each  of  tbe  par* 
ties  wbo  owned  an  Interest  In  the  abut- 
ting land  at  that  time,  what  was  Its 
effect?  Tbe  parties  were  under  no  obli- 
gation of  a  legal  or  moral  natnre  to  give 
this  consent.  There  was  nothing  In  tbe 
law,  nor,  so  far  as  appears.  In  the  circum- 
stances surrounding  the  parties,  which 
called  upon  tbe  owners  to  give  their  con- 
sent upon  any  condition  other  than  that 
wblcb  operates  In  all  strictly  and  purely 
business  transactlone.— the  consideration 
of  benefit  to  themselves.  These  owners 
occupied  no  public  position  with  regard 
to  tbelr  property;  they  were  In  no  sense 
trustees,  either  for  tbe  public  or  tor  any 
boman  being.  Tbey  represented  only 
ibemsetves  and  tbelr  own  Interests,  and 
In  deciding  whether  to  consent  to  tbe 
building  at  the  road  or  not  they  had 
legally  or  morally  no  possible  reason  lor 


consolting  any  but  tbelr  own  Interests,  as 
tbey  tbougbt  they  might  be  affected  by 

tbe  construction  and  operation  of  tbe 
road.  Under  such  drcumatances,  when 
an  abutting  landowner  is  confronted  with 
the  question  whether  he  will  or  will  not 
consent  to  such  construction  and  opera* 
tfon,  and  be  gives  In  writing  a  full,  uncon- 
ditional, and  absolute  consent  thereto, 
where  is  tbe  reason  for  saying  he  did  not 
mean  It.  but  only  meant  to  consent  to  Its 
construction  upon  payment  ut  the  dank 
ages  which  he  mlebt  sustain  by  rcasou  of 
such  construction  and  operation?  That 
Is  clearly  In  direct  contradiction  of  the 
language   used  In  tbe  Instrument  here 

riroved.  If  such  bad  besn  the  Intention, 
t  may  be  asked  why  It  was  not  so  stated. 
If  not  BO  stated,  and  In  the  absence  of  any 
evidHUCH  that  such  was  the  understand- 
ing of  the  parties,  and  that  there  was  a 
mutual  mistake,  It  seems  to  me  quite 
plain  that  effect  most  be  given  to  the  lan- 
guage which  was  actually  used,  and  that 
such  effect  Is  to  create  a  full  and  uncon- 
ditional consent  to  tbe  building  and  run- 
ning of  tbe  road,  without  any  claim  for 
damages  consequent  therefrom. 

It  Is  urged  that  the  provldlona  of  the 
constitution^  that  no  railroad  can  be 
built  in  tbe  public  streets  without  the 
consent  of  the  owners  of  one-half  in  value 
of  the  property  In  tbe  street,  or*  In  Ilea 
thereof,  tbe  detCTmlnatlon  of  three  com- 
missioners appointed  by  the  general  term, 
after  a  bearing  of  all  parties  Interested, 
and  confirmed  by  the  court,  that  the  road 
might  be  built,  has  and  should  have  a 
most  material  effect  upon  this  written  in- 
strument. It  Is  said  that  the  consent  is 
nothing  but  a  kind  of  public  act  designed 
to  give  the  necessary  legality  to  tbe  acts 
of  the  company  In  commencing  to  con- 
struct the  road,  and  that  it  cannot  be 
held  to  mean  that  tbe  owner  consents 
tiiereto  without  the  right  to  claim  the 
damage  which  he  may  prove  as  tbe  result 
of  the  very  acts  wblcb  be  has  consented 
to.  I  can  see  no  sound  foundation  for  any 
such  construction.  Ths  provisions  ot  the 
constitution  are  a  protection  to  the  abut- 
ting landowner  so  far  as  they  go.  They 
are  not  absolutely  a  condition  precedent 
to  theconstructlou  of  the  road.  If  the  req- 
uisite consents  are  not  given,  the  com- 
pany may  have  recourse  to  the  altema- 
tlre  of  a  commission  appointed  by  tbe 
general  term.  Bnt,  In  giving  tbe  consent* 
the  owner  has  no  public  function  to  per- 
form, it  Is,  as  I  have  already  said,  an  en- 
tirely private  cousideration  for  himself. 
Will],  or  will  I  not,  be  benefited  by  tbe 
construction  and  operation  of  the  roud? 
Is  the  only  qaeetton  that  be  is  called  upon 
to  decide,  and  then  is  nothing  In  the  na- 
ture of  that  question  which  calls  tor  Its 
deelslon  on  any  bnt  purely  private  and 
Individual  gronnde.  If  be  think  he  will, 
on  tbe  whole,  be  benefited,  be  will  In  all 
probability  consent,  and.  If  he  think  the 
contrary,  be  will  be  quite  as  likely  to  re- 
fuse. It  he  consent,  and  subsequently  find 
that  be  has  been  mistaken  as  to  the  prob- 
able benefits,  no  cause  or  ground  for  the 
recovery  of  damages  from  the  company 
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ariSM  u  tbe  malt  ol  bin  «rror.  Wheo, 
tlMa«fore.  ao  abnttlng  owner  coDsents  in 
writlDg  to  tbA  coDfltrnctioD  aad  operb- 
tlou  o(  an  elevated  railroad  lo  tbe  Btreet 
boating  bis  property,  wbat  other  puBslble 
meaning  can  be  placed  upon  eucfa  act  than 
that  hR  Toluntarlly  ttbandunB  hiB  ense- 
ment  ol  light,  etc.,  in  the  Btreet,  tu  the  ex- 
tent to  which  It  will  necesearlly  be  affected 
by  tbe  ballding;  ol  the  road?  Tbe  act  la 
capable  nl  bat  one  conBtrnetloo,  as  It 
Been) 8  to  me.  He  might  have  eoneeuted 
conditionally,  as,  fur  Instance,  that  a  ma- 
jority Bhould  also  execute  such  conaeot.or 
upon  payment  of  a  certain  anm,  or  upon 
condition  of  the  payment  of  such  dam- 
axes  as  he  might  prove  he  would  sustain 
from  the  existence  of  the  road. 

In  this  case,  however^  there  Is  absolutely 
no  condition  stated  t^r  claimed.  There  Is 
the  unconditional  consent  to  the  building 
of  the  road,  and,  upon  the  asBamption 
that  it  was  signed  by  all  tbe  owners  or 
duly  authorized  by  them,  it  must  be  re- 
garded as  an  ebaudonment  pro  tauto  ol 
the  eanefflent  la  that  street  as  already 
described,  esiieclally  after  the  conBrat  has 
been  acted  upon  by  tbe  company,  with 
the  possible  limitation  hereinafter  to  be 
mentioned.  Perhaps  tbeeonsenting  party 
might  withdraw  his  consent  if  be  bad 
given  It  without  any  valuable  cunsldera- 
tion.and  If  the  ocherpartybad  done  noth- 
ing under  It,  so  that  Its  positbtn  would 
not  be  unfavorably  attocted  by  such  with- 
drawal. This  Is  not  such  a  caiie.  because 
the  company  have  proceeded  to  batld  their 
road,  niid  they  would  be  unfavorably 
affected  by  lust  the  amount  they  must  pay 
if  thticontient  be  regarded  as  withdrawn. 
The  case  here  shows  that  the  consent  in 
question  was  not  signed  by  alt  the  owners 
of  the  laud.  The  land  was  owned  by 
these  persons  as  tenants  in  common,  and 
they  were  also  partners  In  business.  The 
evidence  shows  that  tbe  name  of  the  firm 
waB  slgnvd  to  the  consent  by  Mr.  Brnsb, 
and  the  stipulation  of  counael  was  that  In 
vase  of  the  failure  to  produce  certain  ex- 
hibits used  on  the  trial,  upon  the  argu- 
ment at  general  term  or  In  this  court, 
such  failure,  together  with  the  other  evl- 
donee  In  the  case,  Bhould  be  taken  to  es- 
tahllsh  tbe  genuineness  of  the  slgnatore  of 
the  firm  npon  the  consent  in  question. 
The  exhibits  were  not  produced,  and  the 
d^endants' eonnsel  claims  not  only  that 
the  genuineness  of  tbe  Bignature  of  the 
firm  to  the  paper  Is  thus  admitted,  but  be 
also  claims  that  the  proper  eonstruetlott 
of  the  stlpnlntlon  Is  that  the  partner  who 
signed  the  firm  name  was  authorized  by 
the  other  members  thereof  so  to  do.  I 
do  nut  think  so.  The  defendants  were  en- 
deavoring to  prove  that  the  elgnatare  of 
the  firm  name  to  the  paper  was  placed 
there  by  Mr.  Brush,  one  of  tbe  partners, 
and  witnesses  were  called  who  knew  bis 
handwriting,  and  had  seen  bim  write  the 
signature  uf  thH  firm  toother  papers,  to 
show  by  them  that  in  theiroplnion  be  had 
written  the  «lgnature  lu  question.  The 
extalhlts  In  qnestlon  were  tbe  books  ol  dif- 
ferent banks  where  tbe  Arm  kept  tbeir  ac- 
counts. In  wbkh  tbe  firm  name  bad  tieen 
written  by  eanb  ol  the  partners,  and  also 


thtf  r  individual  names,  as  aids  to  anabls 
the  bank  olflcers  thereafter  to  Identify  the 
firm  signature  when  signed  bythe  different 
raembere.  All  tbuttbestipulatlon  effected 
was  to  concede  (in  the  absence  of  thene 
exhibits)  that  the  firm  signature  was  gen- 
uine,—tliat  is,  was  placed  there  by  one  of 
the  members  n(  the  firm,  (Mr.  firosh.  i  as 
defendants  were  endeavoring  to  prove.  I 
can  see  no  reason  for  giving  a  greater 
weight  to  tbe  absence  of  these  exhibits 
than  could  possibly  be  given  to  them  and 
the  other  evidence  by  their  presence.  If 
present,  all  that  could  have  been  Inferrwl 
therefrom  was  lliat  the  defendants,  upon 
tbe  whole  evidence,  bad  proved  that  Mr. 
Brnsb,  one  of  tbe  Partners,  bad  signed  tlie 
firm  name.  We  do  not  think  that  the 
detendantsbave  proved  that  It  was  signed 
by  tbe  authority  of  the  re^t  of  tbe  flrm. 
It  was  not  a  flrm  matter  In  regard  to 
whiuh  each  partner  would  in  his  action 
represent  himself  and  the  rest  of  the  flrm, 
but  actual  authority  would  have  to  be 
shown  or  Inferred  from  acts  and  elreum- 
stances  In  proof.  In  the  absence  of  evi- 
dence of  authority,  or  of  drenmstaoces 
from  which  ao  inference  of  authorltr 
might  fairly  be  drawn,  we  think  the  own- 
ers of  the  land,  other  than  the  one  who 
signed  It  and  hie  grantees  witb  knowl- 
edge, or  implied  knowledge,  would  t>e 
wholly  nnatfected  by  tbe  execution  of 
this  paper.  We  leave  tbfai  question  open 
for  proof  upon  another  trial  as  to  aatbor- 
Ity. 

It  is  also  claimed  tnnc  the  actual  occu- 
pation o[  this  square  by  the  defendants 
for  tbeir  railroad  is  mncb  greater  and 
more  exclusive  than  any  fair  vonstruetlon 
of  the  consent  would  permit.  It  is  said 
to  be  unreasonable  and  excauive  under 
cover  of  such  a  license  to  In  laeteompletelj 
cover  the  whole  street,  and  to  render  tbe 
latter  mucb  less  valuable  for  purposes  of 
light,  etc.,  than  could  reasonably  have 
been  in  the  contemplation  of  the  parties. 
Possibly  this  may  be  true.  We  do  not 
now  pass  upon  that  question.  Tbe 
courts  below,  however,  have  denied  all 
validity  tn  tbe  written  consent,  and  have 
not  confined  themselves  to  a  refusal  to 
give  effect  to  It  beyond  a  reaBonable  ex- 
tent. We  think  the  consent  should  have 
a  reasonable  construction,  and  wn  ougbt 
not  to  bold  that  such  a  paper  would  au- 
thorise the  building  of  a  solid  structure  as 
blgb  as  tbe  tup  of  the  buildings  fronting 
on  tbe  street,  and  completely  covering 
the  same  from  building  to  building.  This 
would  certainly  be  regarded  by  all  as  not 
within  the  contemplation  of  the  parties 
to  the  paper.  We  will  not  now,  and  in 
advance,  decide  whether  tbe  use  actually 
made  of  the  street  is  or  Is  not  unreasona- 
ble with  reference  to  this  consent.  Fur- 
ther evidence  may  be  given  upon  another 
trial  on  tbls  point,  from  whlen  tbe  qucs- 
tioo  may  be  more  readily  determined.  We 
think  the  courts  below,  In  refusing  all  poa- 
elble  effect  to  the  consent  In  question  as 
an  abandonment  to  any  extent  of  tbe 
owners' easement  In  the  street,  committed 
an  error  which  regslres  a  reversal  of  t||e 
Judgment  and  a  new  trial.  AU  concur 
except  MATNABD,  J.,  not  Totlng. 


Digitized  by  Google 


H.Y..  TOWKSHENB 


(U»  H.  T.  »» 

l\>WNSHaND  T.  THOMPSON  et  al. 
(Oonrt  of  Ai^MalB  vt  New  Tork.  Oct  3, 18^) 
Rirars  or  Uobtoaoib  m  Pombsho!!. 

1.  A  purchaser  at  a  mortgage  foreclosure 
sale,  which  is  lovalid,  as  asainst  the  owner  of 
the  equity  of  redemption,  because  he  was  not 
made  a  party  to  the  forecloaure  action,  be- 
comes sssisnee  of  the  mortgage;  and,  If  be 
lawf  ul]7  enters  into  possession  of  the  premtses, 
he  becomes  a  mortgagee  in  possession,  and 
hence  ejectment  will  not  lie  against  him  br 
the  owner  of  the  equity  of  redemption.  18  N. 
Y.  Supp.  870,  affirmed. 

2.  A  mortgagee  in  possession  of  onlDclosed 
land,  who  has  used  it  for  gardening  purposes 
in  the  summer  time,  and  has  paid  the  taxes 
for  many  years,  is  not  ousted  by  the  mere  facts 
that,  without  his  knowledge  or  consent,  the 
owner  of  the  equity  ot  redemption  built  a 
fence  around  the  lot.  and  at  one  time  made 
some  slight  reiuirs  about  it. 

3.  A  mortgagee  in  iwssession,  who  has 
been  wrongful^  deprived  of  the  possession  by 
the  owner  of  the  equity  of  redemption,  may 
a^ia  peaceably  enter  Into  poosoesion,  and  thus 
be  restored  to  his  rightful  position  as  mort- 
gagee In  poflseaston. 

Appeal  from  enperlor  eoart  of  New  York 

city,  general  term. 

Action  by  Mary  N.  TowDSbend  agalnnt 
Ellen  L.  Thompson  and  otbera  to  recover 
posseseloD  of  land.  Prom  a  Jadfrmentot 
the  general  term  (18  N.  Y.  Supp.  870)  at- 
flrmlng  a  Jadgment  dlBmlsBlng  the  com- 
plaint on  a  trial  by  a  Jory,  plaintiff  ap- 
peals. Affirmed. 

John  TowDshend,  for  appellant.  Foster 
ft  Thomsun*  (James  Tbomson*  of  conn* 
Bel,)  for  respondente. 

EARZi.  J.  This  1b  an  action  of  ejectment 
to  recover  a  lot  of  landsltuateat  the  south- 
west corner  of  ElKbtta  avenae  and  117th 
street,  New  York  city.  The  plaintiff's  title 
does  not  appear  to  be  very  merltorlooa, 
aud  the  eonrt  ooKbt  not  to  be  very  astute 
to  uphold  It.  Both  partlea trace  tbeir title 
back  to  Edward  Price,  who  took  a  con- 
veyance ot  the  lot  la  1827.  The  plaintiff 
claims  title  under  him  as  followa:  In  1835 
be  conveyed  the  lot  to  John  Scndder,  and 
took  back  a  purcbaee-money  mortgage. 
Id  1836  Scudder  conveyed  the  lot  to  Ebeo- 
eier  L.  Williams,  subject  to  the  mortgage. 
February  4»  184a,  Williams  was  adludged 
a  bankrupt,  upon  IiIb  own  petition,  under 
the  bankrupt  act  of  1841.  and  WUUam  C. 

H.  Waddell,  the  ofHelal  assignee  In  bank- 
ruptcy, becauie  hia  assignee,  and  all  hie 
estate  at  once  vested  In  him;  and  on  the 
27th  day  of  May.  1848.  Williams  received 
blii  discharge  from  bis  debts.  On  March 

I,  1869,  the  BBftlgnee,  by  order  ot  (he  court, 
sold  and  conveyed  tbls  lot,  with  Ave  other 
adjoining  lots,  to  George  Law,  for  the 
consideration  of  92,150;  and  on  the  lOtb 
day  of  January.  1878,  Law,  for  the  consid- 
eration ol  9500,  conveyed  the  same  Iota  to 
the  plaintiff.  During  all  these  years- 
more  than  a&— betore  the  sale  to  Law, 
there  is  no  pretense  that  the  aaslgnee  bad 
any  actual  posfieBBlon  of  tbe  Jota,  orthnt 
be  ever  exercised  any  acta  of  control  nr 
ownership  over  them,  except  as  followa: 
Fcbrnary  S,  1845.  he  filed  u  report  In  which 
be  atated  that  these  six  lots,  among  other 
asaeta,  were  subject  to  two  mortgages. 
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and  were  of  uncertain  rtilue,  and  ought 
to  be  disposed  of  at  public  sale  wlthont 
Incurring  further  expense  or  delay.  It 
does  not  appear  that  any  formal  order 
was  then  made  for  the  sale  ot  these  lots. 
They  were  marked  'Worthless*  In  an  in* 
ventoty  of  the  assets  made  by  tbe  as- 
signee. He  bting  dead  at  tbe  time  of  tbe 
trial  of  this  action,  bis  aeconnt  book, 
found  In  tbe  possession  ot  the  plalntlTt's 
attorney,  was  put  In  evidence.  In  wlilcb 
appeared  aa  entry  showing  that  be  bad 
sold  tbe  lots  on  tbe  2Sd  day  of  March, 
1846.  for  18  ceiitf  In  Febninry.  1867,  tbe 
assignee  presented  a  further  report  to  the 
eonrt,  In  wblcb  be  stated  that  an  appUca^ 
tlon  bad  been  made  to  him  to  procure  al! 
tbe  Interest  wblcb  tbe  bankrupt  had,  and 
wblcb  became  vested  In  him  as  assignee, 
in  tbe  six  lots,  and  tbnt  Price  had  fore- 
closed bis  mortgaice  on  the  lots  without 
serving  any  notice  on  tbe  assignee,  and 
bad  obtained  poeaeaelon  of  tnem,  and 
tbattbe  application  was  to  procure  his 
Interest  In  tbe  lots  for  "a  nominal eunstd- 
eratlon,  and  tbe  costs  of  tbe  assignee  and 
his  counsel  therein,  the  title  hereby  sought 
being  of  no  pecuniary  value  to  his  estate." 
Upon  tbls  report  an  order  was  made  for 
the  sale  of  the  property  at  private  sale. 
In  Jannary,  1869,  the  assignee  made  an- 
other report.  In  which  be  stated  again 
toat  application  bad  been  made  to  blm 
for  the  purchase  of  the  lots  for  a  nominal 
consideration,  and  the  costs  ot  the  as- 
signee and  his  counsel  therein,  the  title 
sought  being  of  no  pecuniary  value  to  the 
estate.  Upon  this  report  an  order  was 
made,  authorising  the  sale  ot  the  lots  at 
public  auction,  and,  as  above  stated,  they 
were  sold  and  conveyed  to  Law.  It  Is 
clearly  Inferable  that  John  Tuwnshend, 
tbe  plaintiff's  buaband.  and  her  attorney 
In  this  action,  instigated  these  proceed- 
ings of  tbe  assignee  In  tbe  years  1867  and 
1869,  and  that  be  was  his  friendly  counsel 
therein.  The  fact  that  tbe  lots  were  not 
sold  tor  a  nominal  consideration  most 
have  been  a  disappointment  to  Rome  one. 
It  is  not  probable  that  the  man  who  paid 
92.150  tor  the  lots  was  tbe  person  who 
was  seeking  to  procure  them  for  a  nom- 
inal consideration.  Bat  Law,  as  an  ob- 
stacle, was  soon  disposed  of.  On  the  5th 
day  of  February,  1870,  John  Townsbeud, 
wlthont  an  atom  of  record  title,  and,  so 
far  as  this  record  discloses,  without  any 
title  whatever,  conveyed  the  lots  to  his 
daughter,  for  theconslderation  of  one  dol- 
lar, by  a  deed  containing  fall  covenants. 
In  which  was  the  statement  that  tbe  lots 
were  then  in  tbe  occupation  of  bis  tenant, 
John  U.  Blschoff.  Law's  title  being  thus 
menaced,  be  conveyed  the  lots  to  tbe 
plaintiff  at  a  loss  of  $1,650.  besides  Inter- 
est. But  the  final  scene  In  this  intsrestlng 
drama  is  still  to  come.  Ot  the  purchase 
money  paid  by  Law,  $2,000  was  paid  to 
the  dsrk  of  the  court.  Steps  were  Im- 
mediately taken  by  Townsbeud,  as  attor- 
ney for  Wesley  S.  Yard,  receiver  of  tbe 
Trust  Fire  Insnrance  Company,  to  reach 
tbls  money  Tbe  insarance  company  had 
obtained  against  Williams  a  deficiency 
Judgment  In  a  foreclosure  sale  for  up- 
wards nf  93,000  In  October,  1842,  and  that 
Jndsment  waaspedfled  as  a  UaMlltgr  <a  tbs 
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bankrapt  In  the  schedules  aonexed  to  bin 
petition  to  be  declared  a  bankrapt  in  1843. 
Altbough  about  27  yearn  bad  elapsed 
since  be  was  declared  a  bankrapt,  this 
debt  had  not  been  proved,  and  la  fact  no 
debt  had  been  proved.  Now,  Townshend, 
appearlDK  aa  attorney  for  the  receiver, 
cauHed  the  debt  to  be  proved;  and  Buch 
proceedloKB  were  taken  by  hlni  (no  otber 
debt  having  been  proved)  that  the  whole 
•3,00U,  leas  costs,— about  V^S,— was  paid 
to  the  receiver  Id  September,  187U.  The 
result  of  all  these  proceedings  In  bank- 
raptcy  was  that  Mrs.  TowoRhend  had  a 
conveyance  ot  these  lots,  and  some  one 
had  the  proceeds  ot  the  sale  by  the  as- 
signee; and  the  only  loser  seems  to  have 
been  Law.  who  unwittingly  bid  oK  the 
lots  at  the  assignee's  auction  sale.  Tbe 
plaiutm  did  not  seem  to  be  la  haste  to 
take  possession  cS  these  lota,  and  indeed 
it  does  not  appear  that  she  ever  took 
possession  ol  them.  In  187&  Mr.  Town- 
abend  first  appeared  at  the  lots,  and.  aa 
he  testified,  Qnding  them  uaoccupied  be 
tben  caaeed  a  fence  to  be  put  around 
them,  which  remained  there  alew  months, 
and  then  disappeared.  Before  the  fence 
was  built,  according  to  the  testimony  of 
one  of  the  plaiutllf's  witnesses,  tbe  lots 
were  occupied  by  a  gardener,  and  the 
fence  was  built  to  keep  him  out.  It  does 
not  appear  whether,  in  building  tbe  fence, 
Mr.  Townabend  acted  for  bimiielf,  or  for 
bis  daughter,  ur  tor  his  wife.  He  testified 
that  in  1878  he  received  a  notice  from  tbe 
commissioner  ot  public  works  to  repair 
the  curb  and  gutter  stones  in  front  of  tbe 
lots,  and  that  In  compliance  with  tbe  do> 
tice  he  made  the  repairs,  as  tbe  ageat  of 
his  wife.  Frederick  S.  Wieck,  one  of  the 
plalntiR's  witnesses,  testlQed  that  he  took 
from  Mr.  Townshend  a  lease  of  the  lots  In 
1S83,  and  occupied  tbem  for  about  four 
years,  and  that  he  was  In  possession  of 
the  lots  now  In  question  before  he  took 
tbe  lease.  It  does  not  appear  that,  in 
making  this  lease,  Mr.  Townshend  acted 
for  the  plaintiff.  These  are  all  the  acts 
of  ownership  exercised  over  these  lots  by 
Mr.  or  Mrs.  TownsfaeDd  at  any  time,  and 
neither  of  them  ever  paid  any  taxes  upon 
tbe  lot,  or  assnmed  any  ot  tbe  burdens 
of  ownership,  except  tbe  slight  repairs  to 
the  gntters  la  front  ol  tbe  lots.  These  are 
tbe  facte  and  iucidentsattendingtbe plain- 
tiff's title  to  this  lot.  Tbe  chain  of  title  Is 
apparently  complete,  and  we  may  assume 
that  it  mast  prevail,  unless  it  has  been 
subverted  by  the  facta  yet  to  be  stated. 

As  before  stated,  Price  took  back  a  pur- 
chase-money mortgage  from  Scudder,  and 
that  mortgage  he  foreclosed  in  chancery. 
The  bill  was  filed  November  21,  1845,  and 
the  decree  of  foreclosure  was  entered  June 
11, 1846.  Price  bid  off  the  property,  and 
the  master's  deed  to  him  was  executed 
ISeptemberS,  184f(;  and  tben  be  went  into 
possession  of  tbe  property,  and  remained 
In  possession  until  January  26, 1855,  when 
he  died  Intestate,  leaving  several  children, 
bis  only  heirs  at  law  Scudder  and  vari- 
ous Junior  incumbrancers  were  uiacle  dcv- 
fendanta  in  the  fureclosaresult.  But  Wad- 
dell  was  not  made  a  party,  nnd'  hence,  as 
to  him,  the  foreclosnre  was  ineffectual, 
and  bla  title  remain«l  unadected  tliereby. 


In  February,  1838,  an  action  was  com- 
menced  by  one  of  Price's  beira  against  the 
others  fora  partition  ot  tbereai  witate  left 
by  him.  Including  the  six  lota,  and  Judg- 
ment of  partition  was  entered,  and  the 
property  was  sold;  but  no  conveyance  of 
this  lot  was  made,  probably  on  account 
of  the  defective  foreclosure  of  the  mort- 
gage. Thereafter,  In  Decemt>er,  1858,  for 
the  purpose  ot  perfecting  the  record  title 
by  foreclosing  the  rights  ot  Waddell  as  as- 
signee, an  action  was  commenced  by 
Price's  administrator  to  foreclose  tbe 
mortgage  againet  him.  tie  was  named  In 
the  action  individually,  and  not  as  as- 
signee. He  appeared  in  the  action,  and 
on  the  consent  of  his  attorney  a  Judgment 
of  foreclosurv  was  entered:  and  in  purso- 
ance  of  that  Judgment  the  property  was 
again  sold,  and  conveyed  To  Mrs.  ConltPr, 
one  of  the  heira,  January  28,1859.  This 
foreclosure  was  still  ineflectnal  to  cnt  off 
the  rights  of  the  assignee,  because  he  was 
not  made  a  party  In  his  reprenentatlve 
capacity.  The  foreclosure  was,  however, 
believed  to  be  effectual  until,  in  1889,  we 
bel4  in  the  case  of  Landon  v.  Townshend, 
reported  In  113  N.  7  93. 19  N.  E.  Itep.  424, 
that  it  was  Ineffectual,  on  the  ground 
stated.  The  other  heirs  of  Price  conveyed 
their  interests  in  the  lots  to  Mrs.  Coulter 
at  various  times  between  tbe  last  fore- 
closure sale  and  March  25,  1863.  Thesntf- 
sequent  conveyances  ot  the  lot  were  as  fol- 
lows. Mrs.  Coulter  to  Donovan,  April  10, 
1863,  Donovan  to  Adams,  May  8.  iJi'Ai; 
Adams  to  Wbltbeck,  March  25,1864;  Whlt- 
beck  to  Andrew,  April  1,  1867;  and  An- 
drew to  Wiillam  Thompson,  Mart  'i  9, 
1868.  Thompsoa  died  January  13.  1872. 
leaving  all  his  right  and  title  to  the  lot  to 
these  defendants,  bis  widow  and  children. 
It  thus  appears  that  tbe  defendants' chain 
of  title  is  complete,  but  for  the  detective 
foreclosure  of  tbe  tjcndder  mortgage;  and 
we  will  assume,  without  paaslng  upon 
other  grounds  of  delense  presented  tor  oiir 
consideration,  that  the  defendants  most 
rely  lor  their  defense  apon  that  mortgage, 
and  the  possession  of  the  lot  by  tbem  and 
tbeir  predecessors. 

A  porchaaer  at  a  mortgage  loreclosore 
sale,  defective  and  void,  as  against  the 
owner  of  the  equity  of  redemption,  be- 
cause he  was  not  made  a  party  to  tbe 
foreclosure  action,  becomes  asalgneeof  the 
mortgage,  and,  it  he  lawfully  enters  into 
possession  of  tbe  real  estate  purchased, 
be  becomes  a  mortgagee  In  possession. 
Robinson  v.  Ryan.  25  N.  Y.  820;  Wlnslow 
V.Clark,  47  N.  Y  261;  Miner  v.  Beekroan, 
60  N.  Y.  837:  Thoni.  Mortg.  (9d  BM.)  c.  8. 
Therefore,  when  Price  purchased  at  tbe 
defective  torecloMure  sale.  In  1846,  h3  be- 
came assignee  ot  the  mortgage,  and  wb?ii 
his  adminiatrator  agalu  foreclosed  the 
mortgage.  In  1859,  and  Mra.  Coulter  be- 
came the  purchaser,  she  became  tbe  a»- 
fllgnee  of  the  mortgage:  and  the  mort- 
gage passed  to  the  subsequent  granteee  of 
tbe  real  estate,  and  to  them  defendants 
upon  tbe  deatb  of  the  last  grantee.  It  fa 
undisputed  that  Price,  under  bis  pnrcfaase 
atthe  foreclosure  sale, entered  into  posses- 
sion ut  this  lot,  and  continued  to  powess 
It  until  his  death.  In  1H55.  His  entry  waa 
lawful*  under  color  ol  right,  and  waa  ae- 
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qniesced  In  bj  Waddell,  tbe  aMlgoee. 
After  his  death  his  children, locludlng  Mrs. 
Coulter,  were  In  tbe  possesion  of  the  lot, 
tbroDgb  their  tenants,  and  that  possession, 
with  some  In  terra  ptlons,  has  been  con- 
tinned  by  these  defendants  and  their  pred- 
eceHsors  to  thin  day.  This  lot  was  gener- 
ally nnlnclosed,  and  was  used  as  a  garden 
by  mflrket  gardenero.  In  the  winter  It 
was  neceHsarlly  nnoccupled,  and  lu  the 
aammers  It  was  cultivated  and  possessed 
in  that  way.  Price,  having  taken  lawful 
possession,  never  surrendered  bis  possea- 
alon.  Hia  children  took  posseeslun  from 
blm,  and  ndther  they  nor  any  of  their  suc- 
Gftssom  In  the  title  Tolnntarily  surrendered 
tbe  poHsesalnn,  or  ever  Intended  to  aban- 
don tbe  possession.  They  always  paid 
tbe  taxes  upon  the  lot,  and  always 
claimed  title  to  the  same.  Their  poRitlon 
as  mortgagees  In  possession,  having  been 
once  acquired,  continued,  nnlees  they  In 
some  way  surrendered  or  abandoned  It. 
It  was  not  destroyed  by  the  unlawful  in- 
terference ol  Towushend,  or  any  other 
person.  It  does  not  appear  that  they 
ever  acquiesced  In,  or  ever  knew  of,  his 
pretended  poasesslon  or  Interference  with 
tbe  lot.  A  mortgagee  who  bus  lawfully 
taken  possession  o(  tbe  mortgaged  prem- 
iaes  cannot  be  ousted  or  deprived  ot  his 
rlghlB  as  such  by  tbe  mere  Intrusion  of  tbe 
owner  of  the  equity  of  redemption  against 
bis  will, or  without  bis  knowledge.  There 
must  be  some  act  or  omission  on  bis  part 
Indicating  a  change  In  his  position.  The 
mortgagee  who  has  taken  lawful  posses- 
sion of  tbe  land  pledged  for  bis  debt  la  not 
obliged  to  stand  upon  tbe  land  with  a 
club,  to  keep  off  Intruders,  nor  need  his 
continued  possession  be  of  such  a  charac- 
ter as  is  required  by  the  statute  to  create 
a  title  by  adverse  possession.  If  the  land 
beunlnclosed,  be  is  nut  bound  to  Inclose  it 
or  to  cultivate  It.  Having  taken  posees- 
Blon  lawfully,  with  tbe  assent  of  tbe  mort- 
gagor or  his  successor,  his  rela  Uon  to  tbe 
land  Is  not  changed  until,  by  some  act  or 
omission  of  hie,  he  Intentionally  changes  It. 
Be  may  abandon  or  surrender  the  puases- 
slon,  or,  what  Is  tbe  same  thing,  he  may 
acqnlesce  in  the  pnsseRsIon  of  the  mort- 
gagor or  bis  successors,  thereby  Indlcac- 
lug  bis  surrender  ot  the  pledge.  Here 
there  is  not  an  atom  of  evidence  tending 
to  show  that  any  of  the  parties  holding 
under  the  mortgoge  ever  intended  to  anr- 
render  the  land,  or  that  they  knew  of  any 
poBSPsaiun  by  the  plaintiff  or  her  pretend- 
ed agen  t,  or  by  any  act  under  a  lease  from 
blm  or  ber. 

So,  too,  a  mortgagee  once  lawfully  in 
possession  of  the  land,  who  bas  been 
wrongfully  deprived  of  tbe  possession  by 
tbe  mortgagor  or  any  other  Intruder, 
may  resume  his  poBsessIon,  if  he  can,  and 
again  hold  the  pledge  In  possession.  Never 
having  voluntarily  surrendered  or  aban- 
doned tbe  posseseion,  be  has  not  lost  his 
right  tu  the  possension,  and  he  may  again 
peaceably  enter  Into  possession,  and  thue 
be  restored  tu  bis  zightful  position  as 
mortgagee  in  possession.  Here  it  is  undis- 
puted ttint  these  defendants  were  in  pos- 
session of  the  lot  at  the  time  of  the  com< 
mencement  of  this  action,  and  for  some 
years  prior   thereto*    Oar  cooduaion. 
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therefore.is  that  they  are  at  least  entitled 
to  the  position  of  mortgagees  in  posses- 
sion, and  that  hence  this  action  cannot  be 
maintained  against  them.  As  this  con- 
clusion is  sufficient  tor  the  affirmance  ot 
this  Judgment,  we  do  not  deem  it  Impor- 
tant to  inquire  whetbn  tbe  defendants 
have  any  other  grounds  of  defense  to  the 
action.  The  Judgment  sboold  be  affirmed, 
with  costs.  All  concur. 


(139  N.  T.  aoi) 

CASSIDY  et  oL  v.  McFARLAND  et  al. 
(Court  of  Appeals  of  New  Tork.  Oct  S,  1893.) 
Bbfbbbnck— LoKG  Account— Costs. 

1.  In  an  action  to  foreclose  a  mechanlcTs 
lien,  an  allegation  In  tbe  complaint  that  plain- 
titFa  f omiBhed  matolal  valued  at  $4,382,  whidi 
was  used  in  the  constractioa  of  three  building 
by  defendants,  and  a  denial  by  defendanta  of 
sufficient  knowledge  or  information  to  form  a 
tniief  aa  to  the  truth  of  these  allegations,  do 
not  show  with  reascmable  certainty  that  the 
hearing  of  the  case  will  require  the  examins- 
ticm  of  a  long  account,  so  as  to  JnstU^  tbe 
court  in  ordering  a  compulsory  rewence.  20 
N.  Y.  Supp.  875,  rerersea. 

2.  The  examination  of  a  long  account, 
which  will  warrant  a  compulsory  reference, 
imports  an  actual  conteet  aa  to  the  correct- 
ness of  the  different  charxes.  or  at  least  of 
sereral  of  them,  a  prolonged  esamioation  of 
witnesses  on  the  issue,  and  a  judicial  inquiry 
and  determination  as  to  each  one  of  numerous 
litigated  items]  and  the  necessity  of  making 
mere  formal  proof  of  the  details  of  a  claim  is 
not  suffident  to  warrant  sudt  a  refer«ice. 

8.  If  there  is  conflicting  evldmce  as  to 
whether  the  examinati<m  of  a  long  account 
will  be  InToIved,  the  decidon  of  tbe  lower  court 
will  not  be  reviewed  by  the  court  of  appeals: 
but  where  there  is  an  entire  failure  or  proof 
the  question  is  purely  one  of  law,  which  may 
be  reviewed. 

4.  The  experience  of  jodaea  that  proof,  in 
mechanic's  lien  cases,  of  work  done  and  mate- 
rial furnished,  will  generally  require  the  ex- 
amination of  a  long  account,  will  not  dispense 
with  tbe  necessity  of  proof  of  this  fact;  nor 
can  the  courts,  from  their  ei^rience,  take  Ju- 
dicial notice  mat  the  proof  of  sncb  issues  In- 
volves the  examination  of  a  long  account 

5.  An  affirmance  b^  the  graeral  term  of  an 
order  of  reference,  "with  costs,"  does  not  au- 
thorize the  clerk,  under  Code  Civil  Froc.  i 
3251.  which  allows  as  tbe  costs  of  a  motimi  or 
a  reference  a  sum  not  receding  $10.  and  ^ 
necessary  printing  disbursements,  to  tax  any 
disbursements,  except  printing  disbursements. 
21  N.  Y.  Supp.  585,  reversed- 

Appeal  from  common  pleas  of  New  York 
city  and  county,  general  term. 

Action  ny  Patrick  Cassidy  and  others 
against'  Josepb  MeFarland,  Frederick 
Wood,  and  others  to  foreclose  a  me- 
chanic's lien.  An  order  ot  the  general 
term  (20  N.  Y.  Snpp.  875)  affirming  an  or- 
der of  reference  was  affirmed  on  the  ap- 
peal of  defendants  MeFarland  and  Wood, 
(33  N.  E.  Bep.  744,  mem.,)  and  afterwards 
a  reargament  was  granted,  (38  N.  E.  Bep. 
loss,  mem.)  Defendant  Wood  also  ap- 
peals from  an  order  ol  tbe  general  term 
(21  N.  Y.  Supp.  685)  affirming  an  order 
denying  bis  motion  for  the  retazatlon  ctf 
costs.  The  cause  now  comes  on  to  be 
heard  on  the  reargument,  and  <in  tbe  ap> 
peal  from  tbe  order  denying  tbe  motion 
to  relax  costa,  Beversed. 


0ASBID7  e.  McFABLANB. 
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Oeorgs  A.  Steanui,  for  appellant!. 
Thomas  C.  EnDerer,  lor  reapondenta. 

M  ATNARD,  J.  Thlaaetloo  wasbroiiRlit 
to  foreclose  a  mecbanlc'n  Uen  forplomblng 
and  gaa-fltdnff  matariala  furniabad  the  de- 
fendanta  Gorman  ft  Sylvander.  who  were 
aa  been  tractors  to  do  the  plnmbln?  In  the 
roarse  ot  theerecfUon  of  three  buUdlnER  In 
New  York  city  tur  the  delendant  Fred- 
erick Wood,  who  was  the  contractor  for 
the  erection  of  thp  buildings  for  the  de- 
fendant Joevph  McFarland,  the  owner  ot 
the  premises.  McFarland  was  to  pay 
Wood  967,168  for  the  erection  and  com- 
pletioD  of  tbe  three  baildlofn,  and  Wood 
was  to  pay  Gorman  &  Sylvander  $6,195 
for  the  plnmbing.  The  complaint  alleges 
that  the  amoant  and  valne  of  the  mate- 
rials furnished  by  the  plaintiffs  is  «4,382, 
no  part  of  which  has  been  paid,  eicept 
937B:  that  tbenis  more  than  $4,007  dne 
and  unpaid  on  tbe  contract  between 
Farland  and  Wood,  and  more  than  that 
sum  dne  and  unpaid  on  the  contract  be- 
tween Wood  and  Gorman  &  Hylrauder. 
Gorman  &  Sylvander  did  not  plead.  Two 
of  the  other  defendants,  Orlofski  and  Cor- 
net, filed  liens,  and  sought  to  foreclose 
them  in  the  action,  both  against  Wood, 
the  contractor,— one  for  painting  work 
and  material  to  tbe'amount  of  9710,  and 
the  other  forsand  farnished  tothenuionnt 
of  9900.  All  of  tbe  defendants,  separately 
answering,  deny  that  they  have  any  knowl- 
edge or  Information  sntticlent  to  form  a 
belief  asto  whether  the  plaintiffs  fumistaed 
tbe  materials,  and  whether  they  were  of 
the  amount  and  value  alleged.  McFaiv 
land  deniea  that  there  is  anything  dne 
Wood  on  bis  contract,  and  Woud  denies 
that  be  owes  Gorman  ft  Sylvander  any 
anm  on  their  contract.  There  are  various 
other  delenses,  bat  they  are  not  muterlal 
to  be  considered  here.  The  plaintiffs  did 
not  notice  the  cause  for  trial,  but  it  was 
noticed  by  tbe  defendants  McFarland  and 
Wood,  and  placed  upon  the  calenilar,  and 
then  referred  by  rhe  coart,  np<m  its  own 
motion,  against  the  objection  of  the  de- 
fendants, upon  the  ground  that  It  appears 
from  tbe  pleadings  that  tbe  trial  of  the 
action  would  Involve  tbe  examination  of 
a  long  account,  and  that  no  difficult  ques- 
tions of  law  were  involved.  The  general 
term  affirmed  the  order  of  reference,  and 
the  defendant  baa  brought  this  appeal. 

The  order  cannot  be  afiBrmed,  we  think, 
without  disregarding  repeated  decisions 
of  this  court.  In  Kain  v.  Delano,  11  Abb. 
Pr.  (N.  S.)  29.  it  was  held  that  a  com- 
pulsory reference  could  not  be  ordered  un- 
leas  it  afBrmatlvely  appeared  that  the  ex- 
amination of  a  long  acconnt  was  oecee- 
aarily  Involved  upon  the  trial.  In  Thayer 
V.  McNaugbton,  117  N.  Y.  Ill,  22  N.  E. 
Bep.  662.  it  was  held  that  ft  Is  not  enough 
to  Justify  a  compulsory  reference  that  tlie 
case  may,  by  possibility,  involve  the  ex- 
amination of  a  longaccoant;  thatenough 
must  be  alleged  or  shown  to  JnHtIfy  tbe 
Inference  that  aueh  will  be  the  course  of 
tbe  trial;  and  that  the  same  rale  applies 
to  equitable  aa  to  legal  actions.  In  Spence 
T.  8imiB,  187  VI.  Y.  m,  38  N.  E.  Bep.  654.  It 
was  held  that  a  compulsory  reference 
eonld  not  bo  ordmd  nnleaa  It  appeared 


with  reasonable  certainty  that  tbe  bear* 
Ing  of  tbe  case  will  reiiulre  tbe  examina- 
tion ot  a  long  account.  Tt  Is  not  nec- 
essary that  this  proof  shall  be  made  by 
affidavit.  It  is  snffletent  if  the  fact  clearly 
appears  from  the  rerifled  pleadlnga  that 
tbe  examination  of  a  long  acconnt  will  be 
fDTolved  la  the  trial  of  tbe  issues.  Tbe 
referable  quality  of  tbe  action  must  alsu 
be  determined  from  the  complaint.  Welsh 
V.  Darragh,  62  N.  Y.  690;  Dntermyer  v. 
Belnuuer.  105  N.  Y.  521, 11  N.  E.  Hep.  847. 
The  general  term  sustained  the  order  be- 
cause tbe  plaintiff's  Hen  was  for  plarablog 
material  famished  tor  the  equipment  of 
three  balldlnga,  and,  as  they  would  be  re- 
qnired  to  make  proof  ot  the  quantity  and 
value,  the  conclusion  could  be  drawn  that 
a  long  acconnt  was  necessarily  Invcilved. 
We  do  nut  think  that  such  an  Inference  is 
permissible.  For  aught  that  appears,  tbe 
materials  were  all  furnished  at  one  time, 
and  constltated  bat  one  bin.  OblelJas- 
tlce  Bronson  denied  a  reference  In  Hwttt  v. 
Wells,  2  How.  Pr.  79,  on  the  ground  that 
one  bill  ot  goods,  containing  50  different 
Items,  delivered  at  tbe  same  time,  was 
but  one  Item;  and  tblsconrt,tn  the  recent 
case  of  Bpence  t.  SImis,  supra,  held  that  a 
bill  for  coal  and  wood  fnrulshed  upon  15 
different  occasions  during  a  period  ot  three 
years  did  not  necessarfly  make  a  long  ac- 
count, witbin  the  meaning  of  the  statute. 
Tbe  utmost  that  could  properly  beinferred 
Is  that  there  might  be  a  separate  bill  for 
each  building,  and  thus  that  there  migbc 
he  three  items  of  plaintiffs' claim.  But  the 
plaintiffs  allege  that  the  defendants  Gor- 
man &  tSylvander  agreed  to  pay  for  tbe 
materials  furnished  a  speclfled  anm  In 
gnras;  and  If  this  allegation  Is  snstalned 
by  the  proof,  as  it  rauy  be.  no  investiga- 
tion would  be  necessary  In  regard  to  the 
valae  of  the  several  Items,  however  na- 
merous.  It  Is  also  apparent  from  the  con* 
dltlon  of  tbe  pleadings  that  It  is  not  prob- 
able that  there  will  be  any  actual  contro- 
versy as  to  tbe  materials  tomisbcd,  or 
their  value.  The  defendanta  Onrman  ft 
Hytvander.  who  purchased  them,  make  no 
defense,  and  so  admit  the  averments  nf 
the  complaint,  for  tbe  purpos<>8  of  this  ac- 
tion. They  are,  presumably,  the  only  par- 
ties, other  than  the  plalntltTs,  who  have 
any  personal  knowledge  upon  the  subject. 
The  other  defendanta  do  not  deny  that 
the  materials  were  famished,  and  that 
they  were  of  the  value  alleged,  or  that 
Gorman  ft  Sylvander  agreed  to  pay  the 
price  specified,  or  that  they  were  osed  Id 
the  construction  of  the  balldings.  They 
are  content  to  allege  that  they  have  no 
knowledge  or  Information  snfnelent  to 
form  a  beNef  as  to  tbe  troth  of  theae  allfr- 
gations.  It  must  therefore  he  presumed 
that  there  Is  no  witness,  or  other  aonrce 
ot  proof  known  to  them,  by  means  of 
which  the  falsity  of  the  plHlntllfK*  demand 
can  be  established,  or  they  conid  not  have 
truthfally  made  this  statement  on  oath. 
It  Is  true  that  by  this  form  of  denial  tbe 
platntilfs  may  be  required  to  make  pniot 
of  the  details  of  their  claim.  But  tbe  ex- 
amlnatlon  ot  a  long  acconnt,  which  the 
Code  contemplates.  Is  .Bometblng  more 
than  mere  formal  proof  of  Its  existence. 
It  importa  an  aetnal  eonteot  as  to  the  coi^ 
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rectness  of  the  different  cbargee,  or  at 
luaat  otaeveralof  tbem.a  prolonged  exam- 
ination of  wltnemea  apon  tbe  lesue,  con- 
flicting proof,  and  a  Jadldal  Inquiry  and 
determination  as  to  each  one  uf  nomerooB 
litigated  Items,  AltboaKh,  ander  a  denial 
ot  tbfe  kind,  the  plaintiffs  may  be  com* 
pelted  to  prove  tbe  sale  and  delivery  of 
each  article, yet  U  this  proof  U  not  contrf>- 
verted,  so  as  to  bring  directly  In  leane  each 
Item  or  seTeral  Items,  with  respect  to  tbeir 
delivery  or  their  value,  It  Is  plain  that 
there  will  not  be  sneh  an  Investigation  nf 
a  long  acconnt,  within  the  meaning  ot  the 
statute,  as  to  aottaorin  aeompnlsory  ref- 
erence. 

It  Is  Insisted  that  under  the  pleadings 
the  plalntlfls  must  prove  performance  by 
Oorman  ft  Sylvander  of  tbetr  contract 
with  Wood,  and  the  amount  due  from 
Wood,  and  also  performance  by  Wood  of 
bis  contract  with  McFarland.  and  the 
amount  due  from  McFarlund;  bnt  it  does 
not  follow  that  the  examination  ol  a  long 
account  would  be  necessarily  Involved  In 
Bach  proof.  The  amount  tu  be  paid  the 
contractor  la  each  case  was  a  lump  sum, 
and  payments  made  thereon  would  not 
ordinal^  be  deemed  an  account,  tn  the 
legal  sense.  Whether  tbe  work  bad  been 
done  as  agreed  would  require  a  reference 
to  the  contract,  plans,  and  speclflcatlona, 
and  It  may  be  an  examination  of  tbe 
work  lo  detail;  hut  It  cannot  be  pre- 
Bumed  or  Interred  that  the  solution  of 
Buch  a  question  will,  of  necessity.  Impose 
upon  the  court  the  labor  uf  deterralniug 
tbe  correctness  of  a  disputed  or  compli- 
cated account.  Trial  by  a  referue  is  an  ex- 
ceptional mode  of  Judicial  proceflure,  and, 
when  It  Is  sought  to  coerce  a  snltor  Into  a 
eubmiselon  to  it,  the  burden  Is  upon  tbe 
party  applying  for  a  reference  tu  sbow  by 
satisfactory  proof  that  tbe  case  m  within 
the  excepted  clam.  The  rule  is  not  dltftrr- 
ent  where  the  court,  apon  its  own  mo- 
tion, undertakes  to  compel  a  reference.  If 
there  Is  conflicting  evidenre  as  to  whether 
the  examination  ot  a  long  account  will  be 
involved,  tbe  decision  ol  tbe  court  below 
will  not  be  reviewed  here,  (Welsh  v.  Oar- 
ragb,  52  N.  T.  690;)  bat  where  there  Is  an 
(mttre  failure  of  proof  upon  tbe  point,  as 
we  think  there  Is  In  this  case,  ft  becomes 
purely  a  question  ot  law  for  oar  consider- 
ntiOD. 

Tbe  claim  Is  made  that  experience  has 
fully  proved  that  "the  proof  ol  work  done 
and  materials  rumisbed  tn  mechanic's  lien 
cases,  nnder  allegations  sncb  as  are  cou- 
talned  in  the  pleadings  before  us.  always 
Involves  the  examination  of  a  long  ac- 
count.** and  that  Judicial  notice  might  be 
taken  ot  the  knowledge  which  the  court 
has  thns  acquired  by  experience  in  thto 
class  of  coses.  While  a  court  may  take 
Judicial  notice  of  what  ought  to  be  gener- 
ally known,  within  the  limits  of  Its  Juris- 
diction, tbe  exjwrlence  of  Judges  In  the 
trial  of  causes,  however  valuable  It  may 
be  as  an  aid  fu  the  administration  of  Jus- 
tice, cannot  be  substituted  for  proof  of  an 
essential  fact  upon  a  Jndic'al  henrine:. 
The  results  of  tbe  experience  might  vary 
with  the  dlRerent  Judges  selected  as  tbe 
anbjects  ot  it.  It  we  were  to  decide  from 
tbe  records  which  come  here»  we  would  bo 


compelled  to  say  that  It  has  not  Infre- 
quently happened.  In  this  class  ot  rases, 
that  there  was  no  real  contest  ovor  any 
matter  of  aceoant,  bnt  the  questions  act- 
ually litigated  have  involved  the  relative 
liabilities  of  owners,  contractors. and  sub- 
rontractors,  and  the  conflicting  rights  of 
lienors,  and  other  controversies  not  in 
any  wise  Involving  tbe  examination  of  a 
Jong  aceoant.  As  It  is  conceded  that  a 
trial  ot  this  cause  has  been  had  before  the 
referee,  we  have  been  reluctant  to  reach  a 
conclUHlon  which  will  require  a  reversal  of 
the  order;  hut  It  cannot  be  avuided,  we 
think,  without  overturning  well-estab- 
lished principles  which  affect  tbe  subptan- 
tlat  rights  of  UtigButs. 

There  Is  also  an  appeal  herefrom  an  or- 
der of  tbe  general  term  affirming  an  order 
ol  tbe  special  term  denying  a  motion  for  a 
retaxation  of  costs.  Upon  tbe  appeal 
from  the  order  of  reference,  the  general 
term  made  an  order  affirming  tbe  seme, 
"with  costs,"  and  not  allowing  any  dis- 
bursements. The  respondents  procured 
the  clerk  to  tax  $10  costs,  and  f 9.06  dlH- 
bursementsforafBdaTlts  and  ncknowledg- 
meats,  ewtlfied  copies  of  orders,  sherltt*B 
fees  on  execution,  and  printing  points. 
The  appellants  objected  to  tbe  taxation 
on  the  ground  that  the  clerk  had  no  au- 
thority to  tax  costs  or  disbursements; 
that  the  order  of  the  eeneral  terra  did  not 
fix  tbe  amount  of  costs;  and  that  no 
disbursements  could  he  allowed  on  the 
motion,  except  printlng.~and  moved  at 
special  term  for  a  retaxation.  which  was 
denietl.  We  think  the  motion  should  have 
been  granted,  and  the  taxation  set  asiiie. 
Costs  are  the  creature  of  the  statute,  and 
cannot  be  imposed  except  in  tbe  cases  au- 
thorized by  its  prnvlcilons.  Tbe  clerk  has 
no  authority  to  tai  costs,  except  such  as 
maybe  conferred  upon  him  by  the  statute, 
or  by  the  order  of  the  court.  The  hearing 
of  the  appeal  at  general  term  Is  to  be  re> 
garded  as  a  motion,  for  the  purpoi^e  of 
costs,  and  the  snme  sums  might  have  been 
allowed  as  on  the  decision  of  a  motion,— 
910  and  printing  disbursements.  Section 
3251,  Code  <^lvtl  Proc.  If  this  provision 
does  not  anply,  then  there  Is  no  authority 
for  tbe  allowance  of  costs  upon  such  an 
appeal.  Section  8256  has  no  application. 
It  refers  only  to  costs  awai-ded  In  an  ac- 
tion. Under  section  tbp  costs  muwt 
be  fixed  by  the  court  at  a  sum  not  exceed- 
ing $10.  This  was  admitted  in  the  present 
case.  As  ths  customary  allowance  Is  tbe 
full  sum  ot  $10,  the  decision  of  the  court 
that  tbe  respondent  have  costs  might 
property  be  deemed  a  direction  thst  he 
have  the  foil  amount,  and  tbe  prevafKng 
party  mlcrht  havecansed  that  sum  to  be 
Inserted  in  the  order  of  affirmance,  when 
entered,  and,  omitting  to  do  so.  the  court 
might  have  amended  tbe  order  upon  mo- 
tion. Tbe  order  did  Dot  allow  any  dis- 
bursements, Tbe  utmost  which  could 
have  been  granted,  under  section  S351. 
were  those  for  printing.  Tbe  court  Is  not 
required  to  fix  the  amount  of  tbesu  di8< 
hnrsementR,  but  might  direct  In  the  order 
that  they  be  taxed  by  the  clerk.  Without 
such  a  dlrcctiou,  tbe  clerk  would  have  no 
aathorlty  to  fix  their  amount.  When  so 
ordered,  he  may  adjaet  tbera,aad  note 
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tats  adiuatment  on  the  foot  ot  the  order, 
wblefa  will  then  show  the  exact  amooot 
ofcosta  and  diebursements  allowed,  and 
for  the  collection  of  wbluh  a  precept  ran 
belssned.  The  order  nl  referaace  must  be 
reversed,  but,  as  it  was  not  made  upon 
the  respondents'  motion,  the  reversal 
ehoald  be  without  costs  In  any  conrt. 
The  order  denying  the  motion  for  a  retax- 
ntion  moat  be  reversed,  and  an  order  en- 
tered netting  aelde  the  taxation,  with 
coBta.  All  concor. 


(13B  N.  T.  19t) 

SPBUOK  T.  McROBBBTS  et  al. 
(Oenrt  of  Appeals  of  Mew  York.  Oct  S,  ISOft.) 
Mbchanios*  Libms— Conbbnt  or  OwyBB. 
Where  a  contractor  agrees  to  constntct 
a  bailding  for  persons  wrongfally  in  posses- 
sion of  land,  with  full  knowledge  that  their 
title  is  disputed,  the  mere  sil'^nce  of  the  tme 
owner,  or  nig  omiastoa  to  forbid  the  contractor 
from  proceeding  with  the  building,  Is  not  an 
implied  consent  b^  him  to  its  erection,  so  as 
to  subject  the  land  to  a  lien  in  favor  of  the 
contractor,  after  the  owner,  who  has  at  all 
times  and  in  all  reasonable  ways  repudiated 
the  wrongdoers'  posseesion,  has  final^  recov- 
ered the  land  in  ejectment  19  N.  Y.  Sui^. 
12S,  reversed. 

Appeal  from  supreme  conrt,  general 
term,  second  department. 

Action  by  Henry  Bpruck  agalnet  Hugh 
McRubertB  and  otheni  to  foreeloM  a  me- 
chanic's lien.  From  a  Judgment  ot  the 
general  term  (19  N.  Y.Sapp.  128)  afBrmlug 
a  jDdgmeut  In  plaintitt'B  favur,  entered  on 
the  report  ol  a  referee,  defendant  McKub- 
erta  appeals.  Bevereed. 

William  M.  Hnllen.for  appellant.  Oscar 
Friable,  for  reapondent. 

O'BRIEN,  J.  The  plaintiff  recovered  a 
Judgment  directing  the  sale  ot  certain 
lands  of  the  defendant  McRoberts  to  eat- 
fsfy  a  mechanic's  lien,  which  It  was 
claimed  the  plaintiff  had  under  the  pro- 
vlslouB  of  chapter  342  of  the  Laws  of  1885. 
The  notice  of  the  Ilea  was  filed  in  the 

fiFOper  county  on  the  11th  day  of  April, 
9*9,  against  one  George  Tarter  and  bis 
wife,  as  the  owners  of  the  land,  and  the 
defendant  McRoberts  Is  not  referred  to 
therein  as  owner  or  otherwise.  Theplaln- 
tltf  entered  into  a  contract  on  the  18th  of 
November,  1888.  with  Tarter  and  bta  wile, 
for  tbe  erection  of  an  hotel  building  on  the 
lands,  at  a  cost  of  over  $6,000,  and  was 
paid  by  them  from  time  to  time,  duriog 
the  progress  of  the  work,  and  in  purnn- 
ance  of  the  contract,  about  $5,000.  The 
defendant  is  In  fact  tbe  owner  of  the  land, 
and  was  when  tbe  contract  was  made  and 
the  building  erected;  but  some  time  before 
the  contract  was  made,  the  Tartars  went 
Into  the  actual  poasesslun,  under  title 
hostile  and  adverse  to  the  defendant,  nud 
kept  their  podspsslou  and  aHBumed  to  be 
the  owners,  In  hostility  to  the  defendant, 
until  tbe  2d  day  of  January,  1S9(),  when 
they  were  compelled  to  surrender  the 
premiues  to  tbe  defendant,  under  a  Judg- 
ment and  execution  in  an  action  of  eject- 
ment. This  action  was  commenced 
against  the  Tartevs,  their  granton  and 


others,  on  the  27th  daj  ot  Uareb.  1889,  hy 
tbe  service  of  a  summons  and  complaint, 
and  the  Qlfng  thereof,  with  a  notice  of  the 
pendency  of  the  action  In  thu  county 
clerk's  office  of  tbe  proper  county.  The 
pluintlft  by  bis  contract  was  to  complete 
the  building  on  or  before  May  1, 1889,  and 
It  was  completed  substantially  according 
to  Che  contract,  a  considerable  part  ut 
the  work  bevlng  been  done  after  tbe  de- 
fendant had  bronght  tbe  action  to  re- 
cover the  land  upon  which  the  strncture 
was  beingerected.  There  can  be  no  doubt 
upon  tbe  finding  that  tbe  plaintiff  entered 
Into  the  contract  and  erected  tbe  bailding 
upon  the  faith  of  the  title  and  resptinsibil- 
ity  of  tbe  Tartars,  and  trusted  to  them 
and  their  title  for  payment  of  bis  compeu- 
satlon.  The  referee  has  found  snbstun- 
tlally  that  the  plaintiff,  before  entering 
into  tbe  contract,  was  notified  by  differ- 
ent persons  that  the  land  belonged  to  tbe 
defendant,  and  to  have  nothing  to  do 
with  the  erection  of  tbe  bailding,  to  which 
he  replied.  In  substance,  that  he  was  will- 
ing to  take  his  rhancn;  but  the  force  of 
these  facts  was  evidently  ranch  Impaired  In 
tbe  mind  of  the  learned  referee  by  the  cir- 
cumstance, which  be  finds,  that  this  notice 
was  not  given  In  pursuance  of  any  au- 
thority ur  request  from  thedefendant  him- 
self. Une  of  the  persons  who  thus  warned 
the  plaintiff  of  tbe  danger  of  making  any 
expenditure  upon  the  land  on  thestrength 
of  Tarter's  title  was  the  attorney  ot  rec- 
ord for  the  defendant  in  this  action,  and 
It  Is  a  fair  inference  from  the  whole  record 
that  he  acted  for  tbe  defendant,  or  at 
least  obtained  the  information  from  hlni. 
But,  however  that  may  be,  the  faipor- 
tant  tactcannoc  be  Ignored  that  theplaln- 
tltr,  before  he  made  any  contract  to  bnild, 
and  before  he  incurred  any  expense,  waa 
fully  Informed,  not  only  of  these  atate- 
ments,  but,  by  his  own  Inquiries  and  in- 
vestigations, as  to  the  condition  ot  the 
title;  and  tbet.  with  full  knowledge  of  all 
tbe  facts,  he  deliberately  elected  to  enter 
upon  and  perform  tlie  contract  for  the 
construction  of  tbe  bailding  upon  tbefaltb 
ot  a  title  which  proved  to  be  utterly  In- 
valid, and  also  In  reliance  upon  tbe  pecan- 
lary  responsibility  of  parties  who  failed 
to  pay  tbe  contract  price  lu  fnIL  The  rec- 
ord does  not  disclosi;  the  slightest  ground 
for  Buppuslng  that  the  plaintiff's  conduct 
In  this  respect  was  influenced  In  any  de- 
gree by  any  word,  aet,  or  onlsaion  of  the 
defendant,  and,  so  fares  the  plaintiff  aeelM 
to  sustain  the  Judgment  upon  general 
principles  of  equity  these  cunslderatlona 
are  Important. 

The  statute  n  hich  gives  to  acontractnr, 
mechanic,  or  material  maa  a  lien  upon  the 
lands  of  another  created  a  remedy  In  such 
cases  which  was  unknown  to  thecommou 
law,  and,  while  It  must  receive  a  liberal 
construction  to  secure  tbe  beneficial  pur- 
poses which  tbe  legistatare  had  in  view,  it 
canuot  be  extended  to  a  state  offsets  not 
fairly  within  its  general  scope  and  pur- 
view. Spencer  v.  Bamett,  ^  N.  Y.  94; 
Tiler  V-  Hotel  Co.,  9  Hun,  424.  The  stat- 
utory Incnmbrancs  Is  Imposed  upon  real 
estate  In  such  cases  only  when  the  woi^ 
Is  performed  or  materials  famished  in 
pufBuance  ol  some  eontraet  wltb  tta« 
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owiwr,  who  to  songht  to  be  charjeed.  or 
wboulntereHtIs  to  be  aEterted,  or  when 
tala  eonnent  Is  In  nume  vay  eatablluhed. 
It  Is  Dot  claimed  that  the  defendaat  ever 
made  any  contract  with  any  one  that 
connects  him  In  any  way  with  the  work 
or  material  that  tbeplalntlft  put  upon  the 
land.  The  Jndffment  proceeded,  and  has 
thns  far  tteen  upheld,  apon  theeole  fcronnd 
that  the  bnlldlng  was  erected  with  hlit 
eonseut.  Ittsnot  andobTiooslyeannot  be 
urKed  that  any  express  consent  Is  sbown. 
The  most  that  con  be  claimed  Is  that  the 
df^rendant  knew  what  was  being  dune  by 
theplalntllf,and  failed  to  forbid  or  prevent 
bim.  There  Is  not  the  sligbteet  reaHOO  to 
believe  that  anythintf  the  defendant  could 
have  said  to  the  plaintiff  wonhl  have  in- 
floenred  his  action  or  changed  hie  resoln- 
tioQ  to  take  thechances  npun  his  contract 
with  Tarter.  The  latter  agreed  to  pay 
him  96,860,  and  actually  did  pay  ¥5.000, 
and  no  doul^t  the  plaintiff  would  have 
been  Buccessful  in  collecting  the  whole 
sum  from  the  parties  who  agreed  to  pay 
bad  the  Judgment  In  ejeetment  been  dfr 
layed  or  given  against  tbedefendant.  The 
resnlt  of  that  ault  was  a  contingency 
which  evidently  did  not  enter  Into  the 
plaintiff's  calcnlatlons  at  the  time  he  en- 
tered upontbeperformanceuf  the  contract 
to  bnlld.  though  the  Information  In  bis 
poasession  or  within  bis  reach  might  very 
well  have  foreshadowed  Che  risk  involved. 
If  the  defendant  had  consented  to  the  ex- 
penditure made  by  Tarter  npon  this  land, 
that  fact  might  have  been  a  very  serioaa 
obstacle  in  the  way  of  his  action  to  re- 
cover it;  or  even  If,  with  knowledge  of  all 
the  facts,  hn  looked  on  and  allowed  an 
Innocent  party,  believing  that  he  had  the 
title,  to  make  valuable  iiuproiements  up- 
on it  withont  objection,  equity  might  bold 
bim  estopped  from  afterwards  calling  in 
qnestlon  the  title  ot  a  party  who  had  act- 
ed upon  the  faith  nf  his  silence.  But  these 
principles  have  no  application  to  this 
case,  (or  the  plain  reason  that  It  does  not 
api>ear  that  the  defendant  failed  in  any 
duty  that  the  law  imposed  upon  bim,  or 
that  the  plaintiff  acted  otherwise  than 
upon  his  own  Judgment,  having  knowl- 
edge of  all  the  facts. 

The  defendant  had  been  ousted  from  the 
possession  of  his  land  by  parties  claiming 
title,  but  who  were  in  fact  mere  treapasa- 
ers;  and  while  thus  out  ot  posHeaston, 
and  wrongfully  deprived  of  any  control  or 
dominion  over  it,  the  plaintiff  contracted 
with  the  wrongdoers  to  erect  a  hulldlng 
on  the  land.  His  security  for  the  payment 
of  the  contract  price  of  the  building  under 
these  circumstances  was  the  personal  re- 
sponstbtlity  of  his  employes,  and  their  In* 
terPBC,  whatever  It  might  turn  out  to  be, 
, in  the  land.  In  the  absence  of  proof  con- 
necting the  defendant  with  tbe  contract, 
or  Bbowlng  that  be  consented  to  tbe 
work,  neither  he  nor  his  title  Is  bound  by 
what  was  done.  When  a  contractor,  me- 
chanic, or  materia]  man  proposes  to  erect 
a  building,  or  to  expeud  labor  or  material 
npon  land.nnder  a  contract  with  a  person 
In  possession.  It  Is  Incumbent  upon  him  to 
Inquire  and  to  assure  himself  ot  the  fact 
that  the  person  with  whom  he  contem- 
plates making  the  contract*  or  for  whose 
T.84H.E.no.22~-57 


benefit  he  ta  about  to  einploy  lalmr  or  ma- 
terials, has  In  tact  sucb  an  estate  or  inter- 
est In  the  land  as  will  enable  bim  to  assert 
a  statutory  lien.  If  he  falls  to  do  this,  or 
is  mistaken  in  bis  calcnlatlons  and  con- 
tracts with  a  person  without  title,  tbe 
statute  does  not  impress  a  Hen  npou  the 
estate  of  the  true  owuer,  unless  he  Is  In 
some  way  connected  with  the  contract,  or 
has  given  bis  cousent  tu  the  expenditure 
in  snch  manner  as  to  bind  talm  within 
reeognlseri  principles  of  equity.  Thu  cases 
relied  upon  by  tbe  learned  counsel  fur  the 
plaintiff  to  support  the  Judgment  are 
clearly  distinguishable  from  this,  as  In  nil 
of  them  the  actual  owner  had  In  some 
way  authorised  the  improvement,  or  was 
related  to  the  contract,  or  hai  given  hia 
consult,  or,  having  the  control  or  posses- 
sion of  the  property,  his  consent  was  found 
as  a  fact  from  drcnm stances,  and  such  find- 
ing was  a  Just  and  reasonable  Inference 
from  his  conduct.  Scbmalx  v.  Mead,  Vj& 
N.  T.  iSa,  M  N.  E.  Rep.  251 ;  Otis  v.  Dodd. 
90N.  Y.338;  Husted  v.  Idathes.  77  N.  7. 
888;  Bnrkltt  t.  Harper,  79  N.  T.  278; 
Oowvn  V.  Paddock,  187  N.  T.  188,  88  N.  E. 
Bep.  154.  Tbe  record  In  this  case  dUcluses 
no  sucb  element  of  consent.  The  defend- 
ants position  was  that  the  posHessIon  of 
Tarter  and  hie  wife  was  wrongful  from 
the  beginning,  and  that  tbey  wen  tres- 
passers upon  his  property.  He  not  only 
refused  to  sanction  any  act  ot  ownership 
or  dominion  on  their  part  over  tbe  prop- 
erty, but  actually  brought  an  action  to 
eject  them  thertffrom  a  very  short  time 
after  the  plaintiff  entered  Into  the  cimtract 
with  them,  and  before  It  was  performed, 
and  there  can  be  little  doubt  from  the  rec- 
ord that  the  plaintiff  had  full  information 
MS  to  bla  Attitude.  At  all  times,  and  in  all 
reasonable  wnys,  tbe  defendant  resisted 
and  repudiated  the  Tarters'  possessiun 
and  claim  to  the  property,  and  the  plain- 
tiff, having  acted  under  their  authority 
solely,  cannot,  under  the  circumstances, 
be  awarded  any  greater  or  different  meas* 
ure  of  relief  than  they  could  assert  them- 
selves. 

The  defendant  having  been  deprived  ot 
the  possession  and  control  of  the  property, 
and  his  rightful  relation  to  It  having  been 
usurped  by  a  trespasser,  his  mere  silence. 
If  it  be  assumed,  or  his  omission  to  forbid 
the  plaintiff  from  proceeding  under  his 
contract, cannot  beconatmed  intoronsent 
on  his  part  to  anything  that  was  done  by 
the  parties  In  possession,  or  by  the  plain- 
tiff acting  nnderthelranthority.  Tbe  true 
owner  was  not  bound  to  seek  out  the 
plaintiff,  or  any  one  elw  acting  under  a 
hostile  claim,  and  inform  him  of  his  rights 
at  the  i>erll  of  subjecting  bis  property, 
which  at  all  times  he  was  seeking  to  re- 
cover, to  the  harden  of  a  lien  based  upon 
acts  manifestly  wrongful,  and  against 
which  he  to  every  proper  way  protested. 
Cowen  V.  Paddock,  supra.  The  situation 
Is  not  clianged  by  the  fact.  If  It  be  so,  that 
the  dfifendant's  property  has  been  en- 
hanced in  value  by  tho  plaintiff.  A  learned 
authority  on  the  law  of  damages,  In  dis- 
cussing the  rule  applicable  to  cases  quite 
analogons,  remarked  that  "the  Improfe*. 
ments  may  be  very  valuable,  but  they 
may  be  quite  onsnlted  to  the  nm  which 
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th«  plaintiff  iDteoda  to  make  of  his  land. 
Even  It  they  are  such  ae  he  would  wlab  to 
make,  they  may  a]eo  be  sach  aa  he  could 
not  have  alTorded  to  make.  To  compel 
blm  to  pay  for  tbem  or  to  allow  lor  them 
In  damages,  which  la  all  the  same,  la  quite 
aa  nnjuBt  as  It  woald  be  to  lay  uat  money 
Id  any  otberinTeatmentlora  man.  end  then 
compel  him  to  adopt  It  nolens  Tolena." 
Mayne  Dam.  255;  Woodhull  t.  Boaenthal, 
6)  N.  Y.  897.  One  cannot  makfl  Improve- 
mitnta  npon  the  land  of  another  wlthont 
bla  consent,  and  char&e  blm  with  their 
value;  and,  as  the  detendant's  cooaent  to 
the  erection  of  the  building  cannot  be  Im- 
plied from  the  facta  in  this  case,  tbe  recov- 
ery cannot  ne  aaatalned  npon  any  Jnat  or 
fair  construction  of  the  statute  In  regard 
to  mechanics'  llena,  nor  npon  any  principle 
of  equity,  Tbe  Judgment  should  therefore 
be  reversed,  and  a  new  trial  granted, 
eosCs  to  abide  the  event.   All  conenr. 


(1»  N.  Y.  2ST) 

EQUITY  GASLIGHT  CO.  OF  BASTERN 
DISTBIOT  OF  CITY  OF  BBOOK- 
LYN  V.  McKBIGB. 
<Oonrt  of  Appwls  of  New  Y<^  Get.  8. 1893.) 

CtnrOUTIONS— CAlIOKLLi.TION  OV  SlOOE— BlOHTS 
AQAIK8T  DbPOSITBB. 

Plaintiff  fssaed  30.000  aharea  of  its 
stock  to  its  president,  and  deposited  the  cer- 
tificate thereof  with  defendant,  to  be  delivered 
to  W..  P..  and  M.  on  completion  of  certain 
work  they  had  contracted  to  do  for  plaintiff. 
The  work  was  never  commenced,  and  W.,  who 
had  been  principal  actor  In  the  transaction  for 
tiie  three,  eiecated  a  release  to  plaintiff,  Ngn- 
Intf  thereto  tbe  names  of  P.  and  M.  The  genu- 
ineness of  the  written  authority  from  M.  to  sign 
was  dispnted,  hut  not  disproved.  Add,  that 
defendant  was  J^oper^  directed  to  deliver  np 
the  Btod:.    19  N.  Y.  Supp.  914,  affirmed. 

Appeal  from  supreme  court,  general 
term,  second  department. 

Action  by  tbeEqnltyUaHltght  Company 
of  the  Eastern  Diatrlct  of  the  City  of 
Brooklyn  aKatnat  Ferdinand  McKelge  to 
compel  defendant  to  surrender  for  cancel- 
lation certain  shares  of  stock  deposited 
with  him  to  be  delivered  on  condition  to 
third  persons.  From  a  Judgment  ot  the 
gvneral  term  (19  N.  T.  8upp.  914)  affirm- 
iDg  a  Judgment  In  favor  of  plaintiff,  defend- 
ant appeals.  Affirmed. 

On  the  27th  of  AncuBt,lSS9,  plaintiff  Is- 
sued to  Its  president  a  certificate  for  30,- 
000  shares  of  Us  atock.  Tbe  plalntm  bad 
Just  before  that  made  a  construction 
agreement  with  George  F.  Wurk,  Louis 
E.  Ffelffer,  and  John  Macfarlane.  Theeer- 
tiflcate  was  to  be  deposited  with  the  de- 
fendant until  the  agreement  was  fulfilled 
by  the  contractiirs.  The  work  was  never 
commenced  by  tbe  contractors.  The  de- 
fendant was  tbe  treasurer  of  tbe  plalntlf}, 
and  knew  of  the  agreement,  and  tbe  same 
is  speclfivd  In  the  receipt  which  he  gave  to 
the  contractors  tor  the  stock.  On  the  2l8t 
of  November,  1890,  the  contractors  au- 
thorised the  cancellation  of  the  atock  cer- 
tificate. This  antborlsation  was  not 
signed  by  Macfarlane  personally,  but  was 
signed  by  Work  in  his  name.  Work  had 
been  a  principal  actor  for  all  the  firm  ol 
cuntractors,  and  had  given  an  order  on 


the  defendant  In  Oetober,  1890,  to  deliver 
up  the  stock  to  the  plaintiff's  prealdent. 
It  was  proven  that  Pfeiffer  bad  g^ven  au- 
thority to  Work  to  eign  this  order  for 
him.  On  the  27th  of  November.  1800.  the 
contractors  gave  a  general  release  to  the 
plaintiff.  Work  signed  this  paper  for  Mac- 
farlane. Tbe  material  dispute  In  the  case 
was  as  to  tbe  authority  of  Work  to  act 
for  Macfarlanu.  In  tbe  early  part  u'  1890, 
Work  gave  to  the  plaintiff's  president  a 

Baper  purporting  to  have  been  signed  by 
[acferlane,  stating  that  any  ugreemnnt 
made  between  the  plaintiff  and  Work  and 
Pfeiffer  would  be  satisfactory  to  hini. 

Qratx  Nathan,  for  appellant.  Horace 
Graves,  for  respondent. 

ANDREWS.  C.  J.  The  contract  npon 
which  The  certificate  ol  stock  was  placed 
in  the  hands  of  tbe  defendant  us  bailee 
was  never  performed  by  Work.  E^felffer, 
and  Macfarlane,  and  upon  tbe  facts  found 
tbe  plaintiff  was  entitled  to  a  return  of 
tbe  certificate.  Tbe  only  defense  which 
tbe  defendant  urges  In  answer  to  the  claim 
of  tbe  plaintiff  for  the  surrender  of  the 
certificate  Is  that  a  Judgment  against  blm 
In  this  action  wlU  not  conclude  Work. 
Ffelffer,  and  Macfarlane  in  any  suit  they 
may  hereafter  bring  against  him  as  bailee. 
The  fact  that  a  party  may  possibly  bn 
subjected  tu  adoubla  racuvery  In  tbe  same 
matter  Id  suits  by  adverse  elalmante  Is 
not  a  reason  for  denying  relfet  tu  a  party 
who  comes  into  conrt  alleging  and  prov- 
ing his  right  to  the  thing  demanded.  The 
defendant  may  ordinarily  protect  himself 
by  bringing  a  suit  In  the  nature  of  a  bill  of 
Interpleader,  making  tbe  different  claim- 
ants parties.  Ball  t.  Llney.  48  N.  Y.  6. 
Upon  the  evidence  and  findings  Ifae  plain- 
tiff established  its  right  to  a  return  of  the 
certificate.  The  consent  of  Work  and 
Pfeiffer  that  it  should  be  returned  was 
made  known  to  the  defendant  before  the 
action  was  commenced.  Macfarlane  bad 
also  consented,  provided  Work  was  au- 
thorised to  sign  his  name  to  tbe  order 
drawn  on  the  defendant.  Thki  question 
was  litigated  on  the  trial,  and  found  In 
favor  of  the  authority  npon  soflBclent  evl. 
dence.  There  seems  to  be  no  merit  In  tbe 
effort  of  the  defendant  to  prevent  the  com- 
pany from  regaining  possession  of  the  cer- 
tificate. The  jadgmeat should  beafflrmed. 
All  concur. 


(139  N.  y.  lSa> 

PEOPLE  T.  BINGHAMTON  TRUST  CO. 
(Court  of  A|n>eals  of  New  York.  Oct.  3, 18D3.) 
Bavjkqb  Bakxb— UNz^wrcL  SoLicmxa  or  Busi- 
ness. 

LawB  1882,  c.  409,  I  288,  miAlDg  It  un- 
lawful "to  advertise  or  put  forth  a  sign  as  a  ■ 
savings  bank,  or  In  any  way  to  solicit  or  re- 
ceive deposits  as  a  savings  bank,"  does  not  for- 
bid the  carrying  on  of  a  business  substantiaJly 
as  that  of  a  savings  l>ank.  but  it  only  forbids 
the  conducting  of  such  boslneas  under  a  claim 
or  pretense  of  Itelng  a  aavinga  bank,  20  N.  V. 
Supp.  178,  affirmed. 

Appeal  from  supreme  court,  general 
term,  fourth  department. 

Controversy  submitted  without  action 
between  tbe  people  aa  plaintiff  and  tbe 
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Blogbamton  Traat  Company  liR  ddfendant 
lor  tbe  recovery  of  a  peoalty  for  anlaw- 
fully  solidtlos  buBlDesH  att  asavlnicii  bank, 
and  for  an  Injunction.  Theru  wtiR  a  JndK- 
ment  lu  favur  of  defendant,  (20  N.  Y.  Bapp. 
179,)  and  plalntin  appeals.  Affirmed. 

Simon  W.  Rosendale,  Atty.  Oen.,  and 
W.  O.  Painter.  DUt.  Atty.,  tor  tbe  People. 
W.  J.  Welsh,  for  respondent. 

GRAY,  J.  Id  this  action  the  people  of 
tbe  state,  by  their  attorney  ^neral,  seelt 
to  recover  a  Jadgment  Id  tbAir  favor, 
wblcb  ataall  decree  that  the  defendant  la 
exercising  fraucblses  not  conferred  apon 
It  by  law, and  which  Rball  adjudge  In  their 
favor  and  against  the  defendant  for  the 
amoant  of  the  penalty  preMrlbed  for  car- 
rying un  bublneea  in  violation  of  section 
283  of  chapter  409  of  the  Laws  of  1882, 
known  us  tbe  "Banking  Law."  By  that 
section  It  Is  made  aulawfol  tor  any  corpo* 
ration,  aaaocdatlon,  or  perann  "toadver- 
tiae  or  put  fortli  a  sign  aa  a  aavlnga  bank, 
nr  tn  any  way  to  aollelt  or  receive  deposits 
as  a  savings  bank and  for  every  offense 
against  these  provisions  the  offender 
'  aballforfelt  and  pay  *  *  *  tbesani  of 
$100  *  *  *  to  beaoed  for  and  recovered 
In  tbe  name  of  the  people  of  tbe  atate,  by 
the  district  attorneys  of  tbe  several  eoon- 
tlea.  for  the  use  of  tbe  poor,  chargeable  to 
aald  county  in  which  said  offense  shall  be 
committed."  The  district  attorney  did 
not  bring  this  action,  but  he  has  Joined  In 
Its  submission.  Inasmnch  aa  no  ubjec- 
tton  has  been  raised  to  the  form  of  the  ac- 
tion, and  in  view  of  the  pablle  Interest  la 
a  determination  of  the  laaoe  raiaed,  we 
shall  pass  over  any  question  of  that  kind, 
and  we  shall  asaame  that  a  recovery 
might  be  had  Id  such  an  action  if,  upon 
the  facta  established,  a  violation  as  al- 
leged la  made  out. 

Tbe  facta  were  agreed  to  by  the  parties. 
It  appears  that  the  defendant'e  mode  of 
doing  bnainess  Is  to  Issue  a  pass  book  to 
cnatomers  upon  tbe  receipt  of  deposits, 
containing  sundry  so-called  "rules  govern- 
ing deposits;**  that  It  Issued  and  distrlb- 
uti>d  a  circular  descriptive  of  the  nature  of 
the  corporate  business,  and  pointing  oat 
the  advantages  to  the  public  In  dealing 
with  tbe  company;  and  that  U  also  pub- 
lisbed  in  tbe  papers  a  certain  advertlae- 
ment  deacriptive  of  Its  bnainess.  Wltb  re- 
spect to  the  pasa  books  issued  by  this  de- 
fendant, it  was  argued  tbat,  as  they  were 
exactly  aimllar  to  those  issued  by  savings 
banks,  in  the  feature  of  a  aet  of  interest 
rules,  a  violation  of  the  banking  law  is  evi- 
denred.  Whether  It  Is  true  that  the  pass 
books  are  alike  in  the  featore  alleged  we 
cannot  aay,  Inaamncb  as  the  fact  is  neither 
admitted  nor  shown  by  the  reeord.  But, 
aaaumlug  tbat  such  llkeneas  exists,  are 
we  then  to  say  that  there  has  been  a  vio- 
lation of  tbe  law?  If  those  rules  are  such 
as  savings  banks  have  adopted  In  their 
relations  and  dealings  with  deposlturs,  I 
see  nothing  In  them  but  a  r^^lation  of 
the  manner  of  doing  business,  which  has 
nothing  In  Its  nature  to  make  It  so  peculiar- 
ly appropriate  to  tbe  savings  bank  busi- 
oeaa,  aa.  In  tbe  view  of  the  law,  or  of  the 
ordinary  mind,  to  constitnta  any  test  <A 


the  organic  business,  or  that  the  rules  are 
other  than  would  beapproprlateforadop- 
tlon  for  the  regulation  of  any  bneinesa  In 
which  deposits  of  money  are  received  and 
held  upon  an  obligation  to  pay  laterest. 
I  do  nut  see  tbat  tbernles  which  are  given 
in  the  circular  aa  governing  the  **  In  tereat 
df?partment,*  and  which  are  printed  in 
the  pasa  book,  areanch  aa  should  be  con- 
fined in  their  use  to  a  savings  bank  busl- 
nsHB.  They  are  eight  In  number.  The  first 
states  the  hours  for  business;  the  secood, 
tiiat  entries  of  deposits  aud  withdrawals 
of  mouejB  are  made  through  a  passbook; 
the  third,  that  to  draw  ont  moneys  there 
muat  be  a  written  order  or  check,  and 
that  tbe  right  to  withdraw  is  subject  to 
a  condition,  to  be  imposed  at  the  option 
of  tbe  company,  requiring  a  certain  notice 
to  be  given,  varying  with  the  amount  pro- 
posed to  be  drawn;  the  tonrth  fixes  the 
rate  of  interest  which  will  be  paid  on  de- 
posits left  for  three  montha,  and  atatea 
how  It  will  be  compounded  and  com- 
pnted;  tbe  fifth  reserves  a  right  to  the 
company  to  close  and  refune  accounta; 
the  alxth  states  that  moneys  may  be  de- 
posited for  minors  under  written  direc- 
tloQs;  tbe  seventh  provides  for  the  case  of 
a  losa  of  tbe  pass  bonk ;  and  tbe  elghtb 
states  tbat  the  acceptance  nf  the  pass 
book,  with  its  entries,  shall  be  the  evidence 
of  an  Bgreement  by  company  and  deposi- 
tors, to  be  governed  by  these  rules.  The 
trust  company  has  tbe  power,  under  the 
fourth  section  of  the  act  under  which  It 
exists,  "to  receive  deposits  of  trust  mon- 
eys, securities,  and  other  persoDal  prop- 
erty from  any  person  or  corporation,  and 
to  loan  money  on  real  or  persnual  seuurl- 
tlea."  Wltb  thla  rather  broad  privilege, 
and  having  tbe  power,  by  Its  first  section, 
"to  make  contracts,"  there  can  be  no 
question  as  to  Its  right  to  agree  with  ita 
deposltora  with  respect  to  their  relative 
duties  and  obligations.  That  agreement 
la  embodied  In  the  eight  rules,  nnd  In  no 
one  can  we  flod  any  sncb  Innovation  upon 
commercial  practices,  or  such  a  novelty 
in  Idea,  as  to  characterlae  it  aa  eepecially 
applicable  to  any  peculiar  Inatltutlon. 
TheHe  rules  are,  evidently  enough,  the  prod- 
uct of  a  consideration  of  tbe  nature  of 
tbe  obligation  which  the  trnst  company 
assumes  towards  the  depositor,  and  of 
certain  prudential  requirements,  which 
have  been  suggested  by  a  business  sense 
and  by  the  experience  of  men,  founded 
npoa  commercial  transactions  and  critieR. 
The  company's  power,  by  the  eleventh 
section  of  the  act,  over  the  deposits,  ex- 
tends to  a  use  of  them  in  making  loans, 
and  in  a  pretty  wide  range  of  tu  vest- 
ments. Its  relations  wltb  a  depositor 
are,  obviously,  thoae  of  debtor  and  cred- 
itor. The  moneys  belong  to  the  company 
when  deposited,  and  througb  thrir  use.  In 
the  permitted  ways,  are  gained  the  mon- 
eys from  which  to  make  the  interest  pay- 
meats  agreed  tn.  Without  being  a  bank- 
ing corporation,  as  such  la  legally  under- 
stood,  It  ia  a  moneyed  corporation,  and 
possesses  many  of  the  powers  of  a  hanking 
corporation,  as  may  be  interred  from  tbe 
eleventh  section,  in  problbltlngaconstrnc- 
tlon  which  would  authorise  tbe  Isauanet 
of  bills  to  olroulBteas  mon^.-  TbtaeGi'> 
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camatancea  safficlently  ahow  that  la  the 
formalatlon  of  roles  to  govern  deposits 
tbe  company  bat  compels  the  adoption 
of  a  reaBonable  and  pradeutlal  agreement 
as  the  basis  of  Its  relations  with  a  depos* 
Itor.  The  statute  has  not  prescribed  a  set 
of  rules  or  of  regulations  for  doluff  bnst- 
ness  witb  depositors,  for  the  txdoptlon  by 
tbe  one  or  the  other  class  of  corporations ; 
nurhas  It  done  anything  more  than  to 
define  and  limit  their  powers,  duties,  and 
privileges.  I  know  of  no  principle  of  law 
which,  as  to  commercial  trauaactlons 
within  tbetr chartered  powers,  and  involv- 
ing the  receipt  or  borrowing  of,  and  the 
obligation  to  repay,  moneys,  denies  the 
entire  freedom  to  regulate  them  by  soch  a 
contract  as  the  parties  are  wllUns  to  en- 
ter Into. 

Tbe  learDeA  attorney  general,  conceding 
that  trust  companies  may  receive  deposits 
of  moneys,  and  may  pay  interest  opou 
them,  argues  that  they  may  not  transact 
or  regulate  their  b*isine«8  upon  the  gen- 
eral plan,  or  in  the  manner  usually  adopt- 
ed by  savings  banks.  Why  may  they 
not?  Can  thera  be  such  a  thing  as  an 
ezclaRlve  appropriHttou  of  a  system  of 
conducting  commercial  trannactlone.  and 
thereby  to  symbolise  It  to  the  woild?  I 
do  not  think  that  savings  banks,  however 
closely  in  the  public  Interest  they  should 
be  guarded,  should  be  accorded  a  monop- 
oly of  any  set  of  bnsiness  rules.  Tbe  vice 
of  the  position  taken  for  tbe  people  in  this 
eontruvemy  seems  to  be  found  In  attach- 
lug  a  wrong  sense  to  the  langnagf*  of  tbe 
section.  Tbe  prohibition  Is  that  a  cur- 
poratlon  shall  not  "solicit  or  receive  de- 
posits as  a  savings  bank. "  It  would  not 
be  correct  to  Interpret  that  language  as 
thougb  its  literal  reading  were  "to  solicit 
or  receive  deposits  as  a  snvings  bank 
solicits  or  receives  deposits. "  That  would. 
Id  my  opinion.  Impute  to  the  legislature 
an  unnecessary  intention.  I  think  It 
plain  that  it  embodies  the  legislative  in- 
tention that  a  corporation  shall  not,  In 
BoUcitingand  receiving  deposits,  represent 
or  bold  Itself  out  as  a  savings  bank,  so  as 
to  deceive  the  public,  niilesa  It  can  be 
established  that  in  the  acts  of  issalng  tbe 
circular  and  of  publishing  the  advertise- 
ment in  question  there  Is  either  a  sollclt- 
lug  of  deposits  from  the  public  In  the  char- 
acter or  under  the  pretense  of  being  a 
savings  bank, or  an  advertising  of  tfaecor- 
porute  business  In  such  manner  as  to  de- 
ceive persons  Into  believing  it  to  be  that  of 
a  savings  bank*  we  conld  not  say  that 
any  violation  ol  the  lav  has  been  made 
out.  It  onght  to  be  plain  to  the  ordinary 
mind.  In  reading  the  circular,  that  the 
features  described  to  the  public  ae  being 
valnable  and  attractive  mark  the  com- 
pany at  ouce  as  being  other  than  a  sav- 
ings bank,  and  as  possessing  several  at- 
tributes and  capacities  very  different  from 
those  of  banks  for  savings.  It  sets  out 
by  announcing  to  the  public  Ita  corporate 
title,  and  its  readiness  to  receive  depoelta 
of  money,  and  to  transact  such  other  bus- 
iness as  its  charter  permits.  It  describes 
the  advantages  which  trust  companies 
offer  by  reason  of  having  a  capital,  and 
belug  subjected  to  certain  legal  restric- 
tions, and  thalr  greater  safety  as  deposi- 


taries which  people  may  trust  with  their 
savings.  It  sets  forth  the  amount  of  ita 
paid-in  capital,  mentions  tbe  liability  and 
solvency  of  its  stockholders  as  an  added 
security  to  the  depositor,  deacribes  ita  fa- 
vestments,  narrates  the  powers  conferred 
by  the  charter,  and  under  the  heading  of 
**An  Interest  Department**  gives  a  set  of 
rules  which  are  the  same  as  printed  In  the 

Fuss  book,  and  which  have  been  described, 
t  explicitly  says  that  it  "differs  from  a 
savings  bank  In  that  It  has  a  largecapltal 
Invested  that  Is  pledged  as  security  to  its 
depositors."  The  whole  circular  is  the 
company's  prospectu<i,  setting  forth  the 
advantages  and  suiierlorlty  of  trust  com- 
panies lu  general  as  deposltarlea  of  the 
people's  moneys,  and  of  this  company  in 

{^articular;  nut  because  of  any  spei>ial 
Bgal  attributes,  but  because  possesHlng, 
in  connection  with  Its  organisation  and 
management,  certain  solid  and  attractive 
features.  There  Is  nothing  in  the  paper 
which  should  lend  minds  of  the  plain  order 
to  suppose  that  the  corporate  business 
was  that  of  a  savings  bank  ;  and  tbe  only 
feature  of  corporate  resemblance  is  In  tbe 
soliciting  of  deposits  In  the  manner  In 
which  they  would  be  rectdved  and  held. 
That,  however,  la  not  a  business  distinc- 
tively aud  exclusively  of  a  savings  bank. 
Nor  is  the  published  advertisement  oftha 
defendant  subject  to  any  other  legal  crit- 
icism than  Is  the  circular.  The  advertiaex 
ment  is  not  that  the  d^endant  could  or 
would  do  business  as  a  savings  bank; 
and,  no  more  than  the  circniar,  doeH  It 
bold  the  company  out  as  a  savings  bank. 

In  discussing  whether  acts  were  in  viola- 
tion of  law,  I  tiQve,  of  course,  had  In  mind 
the  statutory  prohihltlon  or  provision  in 
the  section  of  the  banking  law  referred  to. 
I  have  not  had  n^terence  to  the  statute 
under  which  thedefendant  islneorporated. 
We  are  not  conremed  with  the  qneatlun 
of  whether  It  has  violated  any  proTialun 
of  Its  charter.  That  question  is  not  here. 
If  there  has  been  any  such  vfolatiuo,  or 
an  exercise  of  powers  or  privllegea  not 
conferred  by  law,  that  question  can  only 
be  raised  and  tried  out  in  another  form  of 
action  provided  to  be  brought  by  the  at- 
torney general.  That  with  which  we  are 
alone  concerned  Is  whether  the  Inhibition 
in  the  banking  law  is  met  by  the  facts  of 
this  case,  so  as  to  render  the  defendant 
amenable  to  the  penalty  prescribed  for  a 
violation.  I  think  it  cleurly  is  not.  Tbe 
provision  is  only  aimed  at  preTcnting  a 
deception  from  being  practiced  opon  tbe 
public  by  sign  or  representaUon.  It  Is  In- 
tended to  act  as  a  safeguard  to  what,  un- 
der the  legislation  in  the  state,  exists  with 
respect  to  corporations  which  are  created 
to  become  safe  depositaries  of  the  people's 
moneys,  and  which  are  designed  solely  for 
the  public  advantage,  and  not  for  the  pro- 
motion  of  any  private  interests  of  tbe  or- 
ganisers or  members.  If  we  were  called 
upon  to  dlsenaa  the  relatiTeadvantngea  of 
the  two  classes  of  Institutions  In  tb« 
feature  of  security  offered  to  tbedeposltor, 
it  might  be  said  that  the  trust  company 
Is  tbe  safer  In  the  added  resootve  of  a  cap- 
ital stock.  Each  Is  placed  under  a  snper- 
vlslon  by  tbe  stute  government,  and  tbe 
difference  In  tbe  powan  or  In  tbe  reatric- 
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ilonB  ImpoMd  upon  the  ok  or  liiTMtnient 

of  moneys  mtH  npoo  the  difference  In  the 
parpoBCB  for  nhlcli  Incorporated.  The 
trast  company  la  Incorporated  for  the  pur- 
pose ol  satD  to  the  members  of  the  corpo- 
ration, while  the  savings  baok  is  In  the 
nature  of  a  charitable  Institution,  the  sole 
corporate  purpose  of  which  Is  to  secnrely 
protect  moneys  deposited  up  to  a  certain 
fixed  amonnt  by  Indlvlduala,  and,  by  In- 
veatlnK  them  in  such  limited  and  prudent 
ways  aa  the  iBKislatore  has  prescribed,  to 
secure  a  safe  and  moderate  return  by  way 
of  Interest  upon  the  moneys  held.  What- 
ever tendH  to  the  protection  of  a  bank  for 
aavings  is  In  the  public  Interest,  and  It  Is 
tn  the  line  of  that  protection  that  any  ap- 
pearance or  external  sign  or  repreuentn- 
tiona  ahoold  be  prohibited  which  would 
decetre  and  cause  the  pnbUc  to  suppiwe 
that  a  boslnesB  institution,  really  organ- 
ised for  the  gain  of  Its  members,  waa  a 
savings  hank.  But  the  line  ends  with 
securing  that  general  protection  against 
public  deception,  and  does  n»t  project  It- 
self luto  the  mere  methods  by  which  trana- 
actions  with  depositors  ordealers  are  con- 
ducted. There  can  be&o  excluatre  appro- 
priation of  business  laws  or  business 
methods.  Where  commerrlal  transac- 
tions are  alike  In  tlielr  character,  the 
parties  to  them  are  entitled  to  makeuee  of 
the  samebuslness  mles,  and  to  contract  In 
the  aamemanuerrespectiDgthem.  I  think, 
for  these  reasons,  that  the  Jodgment  at 
the  general  term  was  right,  and  abonld  be 
affirmed  by  ns,  with  costs.  All  eoneur, 
eieept  UATNARD,  J.,  not  voting. 


(m  N.  T.  san 
KAATtB  T.  TROT  STEEL  ft  IRON  CO, 

(Oourt  of  Appeals  of  New  York.  Oct  8,  lS9a) 
Bavnw  ok  Appial  —  Wxienr  or  Hvidsnob— Ih- 

JUKT  TO  BVFLOTS  —  NMUaSHCS  Of  HlSTSB  — 
AsscMFTiON  OP  Risk. 

1.  Where  there  la  a  vasr  preponderance  of 
eWdence  in.  favor  of  defendant,  whose  wit- 
nesses are  ai>parentl7  entitled  to  credit,  while 
plalntifTs  case  stands  on  his  own  evidence  bat 
slightly  sQiqmrted,  the  refusal  to  defendant  of 
a  new  triiU  is  subject  to  review  by  the  gea- 
eral  term.  19  N.  x.  Snpp.  788,  revved. 

2.  An  employe  who  nm«  &  platform  for 
two  weeks  without  objecdim,  and  who  Is  fully 
able  to  appreciate  the  risk  ariRing  from  Its  de- 
ficiency in  width,  assumea  such  nsk,  and  can- 
not recover  for  injories  resnlting  therefrom. 

3.  The  exlBtence,  in  a  platform  used  for 
wheeling  barrows,  of  a  depreaaioo,  caosed  by 
use,  a  quarter  of  an  Inch  In  Aspth,  so  small  as 
to  escape  the  attention  of  many  persons  nsinflr 
the  platform.  Is  not  evidence  ta  such  negli- 
gence aa  to  make  the  emidoycr  Hable  to  a  work- 
man injured  therel)y. 

4.  An  employer  who  fumlahes  to  nlfl^t 
workmen  enough  torches  to  light  the  idatform 
where  they  are  working  is  not  responsible  for 
an  Injur7  to  one  of  the  workmen  arising  from 
their  faUnre  to  light  more  than  a  part  of  the 
torchea. 

O'Brien  and  Ifiiynard,  7J.,  dissenting. 

Appeal  from  supreme  eoart,  general 
term,  third  department. 

Action  by  Jens  Kaare  against  ths  Troy 
Steel  ft  Iron  Company  for  personal  Inju- 
ries.  From  a  Jodgment  of  the  general 


term  (19  N.  Y.  Snpp.  789)  afflrmlog  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

B.  A.  Parmtmter,  for  appellant.  G.  B. 
Wellington,  for  respondent. 

EARL,  J.  In  the  night  of  June  18,  1887. 
the  plaintiff  was  In  the  employment  of  the 
defendant  as  a  laborer,  and  while  eogagad 
In  wheeling  a  load  of  slabs  orer  an  ele- 
vated platform  Into  Its  boiler  house  on 
Breaker  Island  be  fell  from  the  platform, 
and  was  serioasly  Injured,  and  this  action 
was  commenced  by  blm  on  the  8d  day  of 
December,  1889,  to  recover  for  bis  injuries. 
The  aecoant  be  gives  in  bis  evidence  of  the 
accident  which  liefeU  falm  is  as  follows: 
Be  bad  been  at  work  tor  tbe  d^endant  on 
the  island  about  two  months,  and  for 
about  two  weeks  had  wheeled  coal  over 
the  platform  Into  the  boiler  room.  One 
of  those  weeks  he  worked  In  the  daytime 
and  one  in  tbe  nlghttlme,and  he  bad  com- 
menced bis  night  work  in  the  third  week. 
He  bad  wheeled  conl  all  day  on  8anday. 
June  12th,  and  between  1  and  2  o'clfwk  on 
Monday  morning  the  supply  of  coal  was 
exhausted,  and  he.  Snlllvan,  Keeler,  and 
other  workmen,  were  ordered  by  Mr.  Ste- 
venson, the  night  boss,  to  wheel  slabs  to 
the  boiler  room  for  fuel ;  and  be  and  the 
others  asked  tltevpnson  to  wait  until  day- 
light, aa  the  platform  was  dangerous  to 
work  on  wheu  they  could  not  see.  He 
nevertheleas  ordered  them  to  proceed  with 
the  work  of  wheeling  the  slabs  npon 
wheelbarrows.  The  plaintiff  loaded  the 
slabs,  which  were  about  two  yards  long, 
erosswlsenpon  bis  barrow.  The  platform 
was  made  of  two  planks,  each  one  foot 
wide,  and  ascended,  so  that  it  was  15  feet 
high  where  be  fell  There  were  no  guards 
on  tbe  sides  of  the  platform,  and  no  lights 
so  that  he  could  see  ahead  at  the  place 
where  he  fell.  There  was  a  bule  In  the 
platform  which  he  could  not  see  on  ac- 
count of  tbe  darknesfi.  and  when  the  bar- 
row fltruck  that  as  he  was  wheeling  the 
first  load  of  slabs.  It  tipped  over,  tne  slabs 
atmck  against  the  door  of  the  boiler 
room,  and  he  was  thereby  thrown  off 
from  the  platform.  It  was  the  hole  In  the 
platform  which  tipped  over  the  barrow, 
and  cansed  the  accident.  The  hole  had 
been  there  about  two  weeks,  and  he  had 
frequently  seen  It.  and  had  several  times 
called  the  attention  of  Mr.  Cooper*  whom 
he  styled  the  *  head  boas, "  to  It,  saying  to 
him  that  It  was  dangerous  In  rainy 
weather,  and  slippery.  Other  workmen 
had  also  called  his  attention  to  It,  and  he 
said  he  wonld  see  about  It.  He  gave  no 
particular  description  of  the  hole  when  he 
was  first  examined.  But  the  plain  Infer- 
ence Is  that  it  was  not  there  when  tbe 
platform  was  bnllt;  It  was  not  through 
the  platform :  it  was  a  roero  Imperfection 
or  depression,  cansed  by  tbe  nse  of  tbe 
platform.  Keeler  had  preceded  him  with 
a  load  of  wood  In  safety.  This  Is  the 
story  of  the  plslntltr  as  to  the  cause  and 
manner  of  the  accident.  He  called  no  wit- 
nesses whatever  to  confirm  It  In  any  re- 
spect. As  to  the  width  of  the  platform, 
and  Its  height,  and  as  to  the  llichts  and 
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the  bole,  he  Is  his  only  witnens.  There 
mast  bare  been  nameroub  peraoDB  who 
knew  the  conilltlon  of  the  platrurm.  It  he 
told  tbe  truth  aboat  It, and  jet  he  did  not 
call  one  of  them. 

The  defendant  culled  eeveral  witnesses 
SH  to  tbe  condition  and  use  of  the  plat- 
form, as  follows:  Martin  Fay,  who  had 
been  In  the  employ  of  the  defendant  for 
many  years,  a  millwright  and  carpenter, 
built  the  platform,  In  the  early  part  of 
May,  1SH7,  of  onk,  spruce,  and  ptne,  seven 
feet  wide,  of  seven  plank.  There  was  no 
defect  In  any  of  the  planbs,  and  tbe  plat- 
form was  bnllt  wide  enougb  so  that  two 
men  with  barrows  coald  use  It  at  the 
same  time,  one  Rolng  up  and  tbe  other 
down,  and  there  was  plenty  of  room  for 
them  to  pass  each  other.  The  door  of  the 
boiler  room  Into  which  the  men  wheeled 
tbe  alabe  was  four  feet  and  hIz  locbea 
wide.  Tbe  height  of  tbe  platform  at  the 
lower  end  was  ali  feet  and  six  Inches,  and 
at  the  upper  end  at  the  boiler  room  aeveo 
feet  above  tbe  filling  under  It.  He  saw 
the  platform,  and  paaaed  over  It  every 
day  after  It  waa  built,  and  It  was  In  ffo<id 
condition,  and  there  was  no  hole  in  It. 
There  were  pieces  of  ecantlInK  spiked  on 
the  sides  of  tbe  platform  to  bang  torches 
on.  He  saw  the  platform  as  late  as  8 
o'clock  in  the  evpnlng  before  the  accident, 
and  it  was  well  lighted,  so  that  one  could 
see  all  around  on  both  sides  of  tt.  The 
workmen  had  had  no  dltflculty  in  work- 
log  on  this  platform  before.  Hugh  Mun- 
rue,  a  foreman  In  tbe  employ  of  the  de- 
fendant, gave  evidence  In  all  eHsentlal  re- 
spects confirming  that  of  Fay.  He  as- 
dsted  in  building  tbe  platform,  and  said 
be  knew  there  were  seven  planks,  three 
tncbee  thick,  and  that  It  was  seven  feet 
wide.  The  morning  after  the  accident,  be 
and  others  examined  the  platform,  and 
there  was  no  defect  or  hole  In  any  of  the 
planks.  The  platform,  at  the  time  of  the 
trial,  was  Reven  feet  wide,  and  in  that  re- 
apect  had  never  been  cbitnged  since  It  was 
bollt.  Mr.  Toneeda.  a  cItII  enj^neer  and 
chemist  In  tbe  employ  ot  tbe  defendant, 
testified  that  tbe  length  of  the  platform 
was  eighty  feet,  and  that  It  was  eight  feet 
high  at  the  tilghest  point,  and  that  the 
boiler  room  dour  was  four  feet  six  Inches 
wide.  Mr.  Kesler.  at  tbe  time  of  tbe  acci- 
dent one  of  the  defendant's  workmen,  te»- 
tifled,  In  substance,  tbat  at  that  time  he 
war  wnrking  with  tbe  plaintiff,  wheeling 
wood  over  tbe  platlorm  ;  and  when  the 
plaintiff  fell  be  waa  whepllng  a  load  of 
wood  aboat  six  feet  behind  him.  They 
had  been  wheeling  wood  about  an  hour 
before  the  accident  occurred.  The  slabs 
were  four  feet  long.  He  loaded  the  slabs 
on  his  barrow  lengthwise  of  the  barrow, 
and  wheeling  until  n  o'clock  In  the  morn- 
ing be  bad  no  trouble  on  tbe  platform, 
wbieta  consisted  of  seven  planks,  each  ten 
nr  twelve  Inches  wide.  There  were  a 
good  many  men  engaged  in  wheeling  the 
wood,  and  they  wheeled  the  loaded  bar- 
rows up  on  one  aide  of  the  platform,  and 
came  down  with  empty  barrows  on  the 
other  side.  There  were  lights  bong  on 
both  sides  of  the  platform,  and  there  was 
plmty  ot  light,  go  that  the  whole  of  the 


platform  could  be  seen.  The  platntUf  was 
elose  by  the  holler-room  door  wtatso  be 
fell,  and  the  slabs  were  piled  on  his  bar- 
row crosswise.  Either  tbe  wheels  of  the 
barrow  or  tbe  slabs  struck  the  side  ot  the 
doorway,  and  thus  caufied  tbe  accident. 
He  never  discovered  any  bole  in  tbe  planfc. 
and  there  was  none,  and  he  never  made 
any  complaint  of  the  bole  or  of  the  plat- 
form, or  heard  any  one  else  make  any.  At 
tbe  time  be  gave  bis  evidence  be  waa  not 
in  defendant'H  employ,  and  had  not  been 
for  two  years.  Mr.  Trowbridge  worked 
tor  the  defendant  In  1887,  and  waa  night 
timekeeper.  He  was  well  acquainted  with 
tbe  platform,  examined  it,  and  went  back 
and  forth  upon  it  every  night.  There 
were  seven  planks,  side  by  side,  on  the 
platlorm.  which  was  seven  feet  wide ;  and. 
In  whepling.  men  with  loaded  barrows 
would  go  np  on  one  side,  while  men  with 
empty  barrows  came  down  on  the  other 
side.  From  the  time  the  platform  was 
built  to  the  time  of  the  accident  be  saw  It 
every  night,  and  there  was  no  change  In 
Its  width,  and  It  was  safe  and  strong. 
John  Hnlllvan  testified  that  he  was  work- 
ing for  the  defendant  at  the  time  of  the 
accident;  that  he  was  wheeling  eoal  and 
wood  that  night  over  the  platform;  that 
tbe  platform  was  hIx  or  seven  feet  wide: 
that  be  made  no  complaint,  and  heard 
no  romplaint  by  any  one  of  tbe  platform; 
that  there  was  a  depRssion  worn  by  the 
barrowa  in  one  of  the  planks,  of  about 
one^narter  ut  an  Inch,  whlrb  did  not 
amount  to  anything,  and  did  not  cause 
any  difficulty  In  tbe  use  of  tbe  platform ; 
that  tbe  platform  was  about  two  feet 
wider  than  the  door  of  tbe  boiler  room; 
that  tbe  platform  waa  well  lighted  with 
torches,  and  that  he  could  aee  plaluly. 
Thomas  Stevenson,  who  was  at  the  time 
in  the  employ  of  the  defendant,  and  had 
charge  of  the  men  working  at  the  time  ot 
the  accident,  testified  that  he  was  stand- 
ing right  by  the  boiler-room  door  when 
the  plaintiff  tell;  that  tbe  wood  on  tbe 
barrow  bit  the  aide  of  the  door,  and 
caused  him  to  fall;  that  his  attention  was 
never  called  to  any  defect  In  any  plank, 
and  be  never  discovered  any;  that  no  one 
made  any  objection  to  wheeling  wood  on 
any  ground;  that  be  Is  positive  that  the 

{)Iaintlff  bad  wheeled  wood  over  the  plat- 
orm  that  night,  before  tbe  trip  upon 
which  he  fell;  that  he  told  the  men  to  pile 
tbe  wood  on  the  barrows  lengthwlae  of 
the  barrows,  and  not  crorawlse;  that 
the  wood  Btrack  tbe  side  of  the  door  be- 
cause It  was  plied  croHswIae;  that  the 
platform  remained  Just  as  It  was  origl- 
nnlly  built:  that  It  was  well  lighted  with 
torches  which  threw  their  light  across 
the  platform,— perfectly  light:  that  SO 
torches  were  fnmlHhed,  and  tbe  men 
lighted  as  many  as  they  wanted.— not  all 
of  them;  that  be  bad  not  been  In  the  em- 
ploy of  the  defendant  for  the  past  three 
years.  Samuel  Hurlburt  testified  that  he 
knew  the  platform  was  built  in  the  fore- 
part of  May.  1S87,  and  that  there  never 
was  any  other  platform  there. 

After  the  defendant  had  rested  Its  ease, 
the  plaintiff  was  recalled,  and  he  described 
what  he  called  the  hole  In  the  plank  aa 
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fonowB:  "It  was  a  kind  of  split  that  wa» 
taken  oat  of  the  plank,— worn  like.  It 
waa  worn  down  in  the  pinnk.  It  was 
womdiiwn  like,— a  epllt.  There  wae  a 
kind  of  hole.  It  was  worn  down  like  a 
split  that  had  gone  out.  The  bole  did 
not  go  through  the  plank.  It  wa  'abont 
three  feet  from  the  boiler  room."  .ind  be 
reiterated  his  statement  that  there  were 
but  two  planks,  abont  afoot  wide  each, 
in  the  platform, and  that  there  never  were 
any  torches  lighted  on  the  side  of  th.  plat- 
form, 

There  waa  no  proof  or  claim  that  any 
accident  had  before  happened  upon  this 
platform,  although  It  had  been  used  night 
and  day  for  more  than  a  mouth.  At  the 
close  of  the  evidence  the  defendant  moved 
that  the  plaintiff  be  nousulted,  on  the 
grounds  that  there  was  not  sufflcient  evi- 
dence of  Its  neKllgenco,  and  that  he  bad 
not  abuwn  afflrmatlvely  his  freedom  from 
negligence;  and  the  Judge  denied  the  mo- 
tion. The  Jndge Bubmltted  thecase  tothe 
Jury  for  them  to  determine  whether  the 
defendant  waa  chargeable  with  negligence 
on  accoant  of  the  alleged  detect  In  the 
plank  and  the  allied  absence  of  lights 
upon  the  platform,  and  the  Jury  found  for 
the  plaiutm  a  verdict  nf  fl.OOO.  The  de- 
fendant moved  for  a  new  trial  npon  the 
Jadge*8  minutes,  and  that  motion  was  de- 
nted, endfjadgment  having  l>een  entered. 
It  appealed  from  the  Jadgment,  and  also 
from  the  order  denying  the  nev  trial  to 
the  general  term. 

The  learned  jndge  writing  the  opinion 
at  the  general  term,  among  other  things, 
said:  ^The  plaintiff  la  bla  only  witness 
as  to  the  facta  showing  negligence  on  the 
part  of  the  defendant,. and  Is  contradicted 
by  a  number  of  witnesses,  and  uu  examin- 
ing the  evidence  I  haveeutertalned  donbts 
whether  the  conrt  ought  not,  under  the 
circa mstancea,  to  have  granted  defend- 
ant's mutlon  for  a  new  trlnl  un  the  ground 
that  the  verdict  was  against  the  weight 
of  evidence.  B«t  the  learnsd  lodge  who 
presided  at  the  trial  ci  the  case,  who  beard 
all  the  witnesses  sworn,  and  who  saw 
them  when  they  gave  their  testimony,  was 
of  opinion  that  theevldence  given  Justitled 
the  snbmliwlon  of  the  ease  on  the  qnestlon 
of  Diligence  to  the  Jury,  and  that  socb 
evideucfl  was  aofflclent  to  snataln  the  ver- 
dict, and  hia  view  as  to  the  evidence 
bearing  on  the  qnestlons  of  fact  Involved 
In  tbecaselBentitled  togreat  respect.  Itla 
only  in  exceptional  cases  that  the  decision 
of  the  Judge  presiding  at  the  trial  of  an  is- 
sue of  fact  in  a  case  where  there  Is  conflict- 
ing evidence,  on  a  motion  for  a  new  trial, 
win  be  diaturtied  by  tbe  conrt  on  appeal. 
*  *  *  As  above  stated,  the  caaea  are 
nnnanal  where  tbe  general  term,  on  an 
appeal,  there  being  a  conflict  of  evidence, 
and  tbe  case  having  been  fairly  tried  and 
submitted  to  the  Jury,  and  a  motion  for  a 
new  trial  having  been  denied  by  tbe  trial 
Judge,  will  grant  a  new  trial  because  thA 
number  nf  witnesses  on  the  part  of  the 
nppellant  on  a  question  of  fact  exceeded 
the  number  of  witnesses  awuni  on  tbe  part 
of  tbe  respondent."  If  these  views  give 
what  should  be  the  correct  practice  In  the 
general  term  npon  appeals  from  orders 
denying  now  trials,  tbe  rigbt  of  appeal 


saeured  by  tiie  Code  tn  sneh  eaaes  to  of  veer 
little  value.  Here  tbe  plaintiff,  testifying 
under  the  influence  of  self-interest,  was 
the  aula  witness  on  his  own  behalf  as  to 
all  tbe  essential  facts  relating  to  the  acci- 
dent. He  was  confronted  by  numerous 
wltntiaaea  contradicting  In  tbe  most  posi- 
tive manner  all  the  material  facts  stated 
by  him.  There  dues  n(it  appear  to  be  any 
possible  chance  of  mistake.  Kither  he  or 
they  testified  talaely.  They  were  disinter- 
ested, and  were  in  no  way  responsible  for 
tbe  accident,  and  tbe  evidence  thnt  they 
gave  Is  in  no  way  Improbable.  Indeeil. 
tbeir  version  seems  to  be  more  probable 
than  that  it.ivm  by  the  plaintiff.  Tbe 
plaintiff  waited  more  than  two  years  and 
a  half  before  hecommeoced  his  action, and 
then  did  not  allege  In  his  complaint  the 
delect  In  the  plank,  now  the  main  sround 
of  complaint  against  the  defendant.  The 
plaintiff  testified  through  an  Interpreter, 
and  bence  hia  manner  ol  testifying  and  tate 
appearance  could  not  have  been  of  much 
aid  to  tbe  Judge  la  welAhing  bis  evidence. 
If,  under  such  circumstances,  the  general 
term  will  refuse  to  grant  a  new  trial,  on 
tbe  grotmd  that  the  verdict  is  against  the 
weight  of  evidence.  It  Is  difficult  to  con- 
ceive of  any  case  where  It  ongbt  to  do  so, 
and  an  appeal  tn  it  in  such  cases  will  be 
entirely  oaeless.  It  is  quite  true  that  In 
some  cases  Home  deference  may  properly 
be  paid  to  the  views  of  the  trial  Judge  who 
beard  the  witnesses  testify,  and  those 
cnaes  are  where  there  Is  a  fair  conflict  In 
the  evidence;  and  while  there  la  some,  yet 
there  Is  nogreut  ormarked  preponderance 
in  the  evidence  either  way.  Bat  where 
there  la  avast  preponderance  In  the  evi- 
dence In  favor  nf  the  defendant,  aud  the 
defense  Issupported  by  nnmerunswltneiwes 
apparently  entitled  to  credit,  and  tbe 
plaintiff's  case  stands  upon  his  own  evi- 
dence, either  nnsnpported  or  slightly  sup- 
ported, the  xenernl  term  should  exercise 
an  Independent  Judgment.and  give  the  de- 
fendant appealing  to  It  the  full  beoeflt 
which  the  law,  by  the  right  of  appeal.  In- 
tends he  shooM  have.  But  where  the 
court  below  refuses  a  new  trial,  In  theex- 
prclae  of  its  discretion,  we  ha  ve  no  Jurisdic- 
tion to  give  relief,  and  If  there  be  no  error 
of  law  tbe  defeated  party  Is  without  rem- 
edy for  any  injnstlee  he  may  satler. 

A  careful  scrutiny  of  this  record  satisfies 
UB  that  the  plaintiff,  as  matter  of  law,  up- 
on the  ondlspated  evidence,  ought  not  to 
have  recovered, and  should  have  beennon- 
Bulted. 

1.  If  we  assume  that  this  platform  was 
only  two  feet  wide,  the  plaintiff  knew  it. 
He  had  need  the  platform  for  two  weeks, 
nlglit  and  day,  and  wheeled  tals  barrow 
up  and  down  It  many  times.  If  it  waa 
dangerous  for  use  on  that  account,  be 
knew  It  as  well  as  any  one,  probably  bet- 
ter than  any  of  the  defendant's  officers. 
He  did  not  ask  that  It  should  he  made 
wider,  nor  did  he  complain  of  the  manner 
of  Its  conatroetion  to  any  one.  Knowing 
exactly  tbe  condition  of  the  platform,  and 
the  risk  of  its  use,  and  fully  able  to  appre- 
ciate that  risk,  bo  voluntarily  took  the 
risk  upon  himself,  and  exposed  himself  to 
the  danger,  and  he  cannot,  therefore, 
maintain  his  recovery  on  tbe  ground  that 


Digitized  by  Google 


904 


XTOBTHEASIBBN  K£FOBT£B»  Vox.  84. 


(K.T. 


tbe  platform  was  Dot  wide  enonffh.  De 
Forest  r.  Jdwett.  88  N.  Y.  264;  Poweni  t. 
Bailraad  Co.,  fl8  N.  T.  274;  White  v.  Litho- 
graphic Co.,  131  N.  y.  631,30  N.  E.  Rep  23«. 

2.  There  was  not  each  an  Imperfectloain 
tbe  plank  as  to  Bustaln  a  charge  of  negll- 
gence  against  tbe  defendant.  Only  two 
wltneMes  saw  tbe  defect  lu  the  plank. 
The  plaintiff  described  It  as  above.  Ac- 
cording to  hlH  evidence  It  certainly  was 
not  a  defect  which  would  Indicate  tu  one 
of  ordinary  prudence  tbe  appearance  of 
danger.  It  was  simply  a  depression  In  tbe 
plank,  cnased  by  its  nse;  and  Judging,  as 
we  mast,  by  the  description  he  gave  of  It. 
it  was  not  a  dangerova  defect.  The  wit- 
ness ^Qlllvan,  the  only  witness  who  gave 
the  depth  of  the  depression,  says  it  was 
only  ime-qnarter  of  an  Inch,  and  of  no 
moment.  The  depression  was  bo  small 
that  It  escaped  theattentlon  of  thenamer- 
ous  other  persons  wbo  used  the  platform, 
some  of  whom  specially  examined  it.  It 
la  Impossible  to  say  apon  this  evidence 
that  there  was  the  want  of  that  ordinary 
care  on  the  part  of  the  defendant  In  tbe 
maintenance  of  the  platform  which  can 
Impose  liability  for  the  accident  upon  It, 
and  a  verdict  based  upon  cbls  Imperfection 
sbonld  not  be  permitted  to  stand.  It  ii 
altogether  Improbable  that  this  Imperfec- 
tion played  any  part  in  the  accident.  It 
is  a  fair  Inference  from  the  plaintlfTs  evi- 
dence that  It  was  caused,  as  one  of  tbe  de- 
fendant's witnesses  testified,  by  the  col- 
lision of  the  slabs,  laid  croBSwlBe  upon  the 
barrow,  with  tbe  side  of  the  doorway. 
The  only  other  ground  of  alleged  negtl- 
gencels  tbe  absence  of  llflchts  at  the  plat- 
form. All  the  witnesses  but  the  plaintW 
testified  that  It  was  amply  lighted.  He 
bad  wheeled  all  the  night  until  3  o'clock 
A.  M.  without  any  difficulty.  Bat  the  an- 
swer to  this  ground  of  negligence  Is  that 
plenty  of  torches  were  furnlehed  to  the 
workmen  for  use  In  lighting  tbe  platform, 
and  If  they  did  not  use  them,  and  thus  tbe 
platform  was  not  sufficiently  light,  It  was 
their  own  fault.  Th<)  defendant  dis- 
charged its  duty  by  furnishing  suftlclent 
torches,  and  if  they  were  not  used,  or  if 
they  were  not  properly  placed,  tbe  fault 
cannot  be  charged  to  it.  We  are  tbere- 
fore  of  opinion  that  a  new  trial  should  be 
granted, costs  to  abldeevent.  All  concur, 
exeeptO'BBIENaud  MATNARl).  JJ.  dls- 
aentlng;  ANDREWS.  G.  J.,  not  voting. 
Judgment  reversed. 


cm  N.  V.  S«4) 

TABNDSTICKSFABRIKS  AKTIEBOLA- 
GBT  VULCAN  v.  MTBRS  et  al. 

(Goort  of  Appeals  of  New  York.  Oct  3, 1893.) 

tbads-lfares—ivrbisobbibst— injunction  to 
Restrain. 

1,  Plaintiff  corporation  mannfactured 
matches  under  a  trade-mark  to  which  it  was 
ezcluBiyely  entitled,  cousistin^  of  a  label  af- 
fixed to  the  match  box,  on  which  was  Btemped 
in  red  "The  Vulcan,"  over  a  globe,  with 
resentations  of  certain  medals  awarded  platn- 
tllT,  and  the  words  "Damp  ProofV'  "Trade- 
Mark,"  and  "Paraffin  Matches."  Defendants 
imported  matches  in  boxes  of  like  size  and 
general  appearance,  and  bearing  a  label  stamp- 
ed in  red,  with  the  lame  words  except  that 


•rrhe  Vnlture"  was  ralntltated  ft»  **The  Vul- 
can," with  a  facsimile  of  thja  same  medals,  and 
also  a  picture  of  a  vnltmv.  The  worda  and 
characters  on  the  bottom  and  one  of  the  sides 
of  tbe  two  boxes  were  widely  dissimilar.  Edd, 
that  the  resemblance  between  the  boxes  was 
such  as  to  tend  to  create  confusion,  and  de- 
crive  intending  purchasers  of  plaintiff's  gofids, 
and  that  plaintiff  was  Mtitled  to  an  InjunctiMi 
to  restrain  further  sales  1^  defendants. 

2.  The  owner  of  a  timde-mark  is  oititled 
to  an  injunction  to  prevent  a  threatened  in- 
fringement, though  as  yet  he  bos  suff^ed  no 
actual  loss  therefrom. 

3.  To  obtain  an  injunction  restraining  the 
infringement  of  a  trade-mark  it  is  not  neces- 
sary to  establish  a  guilty  knowledge  or  bandu- 
lent  intmt  on  defendants'  part. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Action  by  the  Taendstleksfabriks  Ak- 
tlebolnt^et  Vulcan  agtilnat  Elijah  Myers 
and  I.  Harby  Mones  to  restrain  the  In- 
fringement of  a  trade-mark.  From  a  Judg- 
ment of  t  lie  general  term  (19  N.  Y.  bnpp. 
lOOU)  affirming  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

BlIllngR  &  Cardoso,  (Michael  H.  Car- 
doso, of  counsel,)  for  appellants.  0.  A|»- 
lington,  for  respondent. 

MAYNAKD.  J.  Tlie  plaintiff  Is  a  Swed- 
ish corporation  engaged  In  tbe  manufac- 
ture of  matches,  and  is  entitled  to  the  ex- 
clusive use  of  a  trade-mark  consisting  of 
a  label  affixed  to  a  small,  rectangular  box 
containing  the  matches,  and  having 
printed  or  stamped  upon  it  In  red  colors 
the  words,  "Tbe Tulcan,"  over  a  globe, 
upon  each  side  of  which  are  tbe  represen- 
tations of  three  medals  awarded  to  tbe 
pislntirr  at  the  Hwedlsh  exhibition  at 
Ootbenburg  In  1871,  at  the  Russian  exhi- 
bition at  Moscow  in  1S72,  and  at  the  Aus- 
trian exhibition  at  Vienna  In  1873,  the  ob< 
veraeand  revenesnrfacesof  tbe  medals  be- 
ing both  exhibited.  There  Is  also  printed 
nndemeatu  the  name,  and  over  tbe  globe* 
the  words**Damp  Proof.'and  beneath  tbe 
globe  the  words  "Trade-Mark,"  and  at  the 
bottom  of  the  lattel  tbe  words  "Paraffin 
Matches."  This  trade-mark  was  adopted 
by  the  plaintiff  In  1888,  and  baa  t>een  used 
by  It  continuously  ever  since,  and  it  de- 
rives large  profits  from  tbe  sale  of  its 
matches  under  it.  Tbe  defendants  are 
dealers  in  matches,  and  Imported  from 
Holland,  In  1889,  matches  put  np  In  boxea 
identical  In  size  ond  general  appearance 
with  those  uspd  by  tbe  plaintiff,  and  beai^ 
ing  upon  them  a  label  also  printed  or 
stamped  In  red  Ink,  and  wltb  letters  irf 
the  same  style  as  those  upon  the  plain- 
tiff's boxes,  and  upon  which  appear  the 
wordB  *'The  Vnlture,"  and  the  picture  of 
a  vulture  with  ootspread  wings,  and  a 
facsimile  of  the  medals  awarded  to  tbe 
plaintiff,  and  the  words  "Damp  Proof," 
"Trade-Mark,"  and  "Paraffin  Matches," 
arranged  In  the  same  way  as  upon  plain- 
tiff's boxes.  The  trial  court  baa  found 
that  tble  nse  of  tbe  detendanta*  label  is 
an  Imitation  of  the  plalntilTs  trade-marit, 
and  so  closely  resembling  it  that  when 
used  upon  boxes  containing  matches  It 
has  a  tendency  to  create  confusion  In  the 
market,  and  mislead  and  deceive  tbe  pub- 
Uc.  from  an  examination  of  tbe  sped- 
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lenB  sabmltted  to  ns,  we  tfalnk  tbat  tbla 
ndlna  la  lully  eappurted  by  the  proofs. 
?be  Blmllarlty  between  the  namea  eni- 
luyed  and  the  devices  used,  the  tdeatlty 
'I  the  medals  reprnaented,  and  the  corre- 
pundence  of  8Ue»  color,  and  geoeral  ap- 
•earaiice.  when  eomMued  upon  the  wrap- 
ler  of  a  box,  are  so  clo^e  and  striking 
bat  an  lotendlnK  purchaaer  ot  the  plaln- 
llf'e  suoda  wonid  be  likely  to  be  imposed 
ipon  il  the  matcbee  Bold  by  delendante  in 
hose  packages  ahonid  be  offered.  While 
ompetltlun  la  essential  to  the  lite  of  com- 
aerce,  and  Is  the  conaumer'a  main  defense 
Lgalnat  extortion.  It  Bbould  be  lair  and 
loneat;  and  tbe  manufacturer  who  pro- 
luces  an  article  of  recognised  excellence 
n  the  market,  and  stamps  It  with  the  Jn- 
ignla  ot  bin  Industry,  Integiity,  and 
kill,  makes  bis  trade-mark  a  part  of  his 
apltal  In  buslnesH,  and  thus  acquires  a 
iroperty  right  In  It,  which  a  court  of  eq- 
ilty  will  protect  against  all  forms  of  com- 
nerdal  piracy.  It  is  true  that  theprln- 
tlpal  pfiinta  of  resemblance  between  the 
wrappers  occur  on  the  top  ot  the  box, and 
;hat  the  words  and  cbarHCterson  the  bot- 
oni  and  one  of  the  sides  are  widely  dla- 
limllar.  both  in  general  appearance  and 
D  the  details  of  their  arrangement;  bot  it 
8  the  top  wbicb  1«  nsttally  exposed  to  the 
yye  of  the  bayer.  and  from  wblcb  the  Im- 
>ress1on  would  be  produced  as  to  the 
>rand  of  tbe  article  ottered  for  sale.  The 
■esemblance  of  the  wrappM«  in  this  re- 
ipect  la  an  marked  aa  to  lea  re  no  room  for 
loubt  what  the  trade  eflect  wouM  be. 
4a  evidence  was  given  or  offered  to  show 
:bat  any  person  had  actttally  heen  de* 
reived  by  tbe  Imitation  of  the  plaintiff's 
:rade*maflCt  and  we  think  that  none  was 
lecesaary  for  the  maintenance  of  tbe  ac- 
:lon.  It  iB  the  liability  todeceptlon  which 
:he  remedy  may  be  invoked  to  prevent, 
[t  la  Botttelemt  It  tujory  to  tbe  plaintiff's 
»uatnees  Is  threatened  or  imminent  to  aa- 
Ehorise  tbe  eonrt  to  intervene  to  prevent 
ts  occnrrsnee.  The  owner  la  not  required 
to  wait  until  tbe  wrongful  nse  of  bis 
trade-mark  has  been  continued  for  such  a 
engtb  ot  time  as  to  cause  some  aubstan- 
ttal  pecnnlary  luas.  Manufacturing  Co. 
rrainer.  lUl  IT.  S.  51.  The  trial  court  baa 
lot  found,  and  the  proof  does  not  Indl- 
:ate.  any  intention  on  tbe  part  of  the 
letendants  to  tnfriage  upon  the  plaintiff's 
trade-mark.  They  are  Importers  of  the 
$ooda,  and  It  is  not  shown  that  they  have 
kuy  interest  in  or  control  over  their  man- 
ifactnre.  On  the  contrary,  their  conduct 
laa  been  sucb  since  tbe  commencement  of 
the  action  as  to  acquit  them  of  the  charge 
yt  any  wrongful  or  frandulent  Intent. 
Bnt  this  question  does  not  arise  where 
lotbing  bnt  preventive  relief  Is  granted. 
It  might  be  material  If  damages  were 
lought  or  claimed.  As  was  said  by  Judge 
Ulen  In  Colman  v.  Crump,  70  N.  Y.  678,  It 
snot  neceaaary,  to  suataln  an  action  of 
this  kind,  "either  to  establlah  a  guilty 
znowledga  or  fraudulent  intent  on  tbe 
;>art  of  tbe  wrongdoer.  It  Is  sufficient 
that  the  proprietary  right  of  the  party 
and  Its  actual  Infringement  are  shown." 
The  cases  are  numerous  where  this  priu- 
!iple  has  twen  aaserted  and  applied.  We 
llacover  no  error  In  the  reeord,  and  tbe 
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Judgment  and  order  munt  be  affirmed, 
with  coats.  An  eononr.  Judgment  ao- 
cordlngly. 

OM  N.  T.  m) 
NEWTON  V.  LBB  et  sL 
(Court  of  Appeals  of  New  York.  Oct  8, 1808.) 
AonoiT  FOR  pRios— FUADuro — S».Onr. 

1.  In  an  action  for  gooda  sold  and  ddlv- 
ered,  defeodants  pleaded  a  general  denial,  and 
for  a  further  defense  that  the  eoods  were  sold 
to  a  third  party,  and  that  defendants  were  guar- 
antors of  the  debt,  and  that  ^intift  had 
failed  to  fulfill  his  contract,  to  the  damage  of 
said  third  iHirty,  which  defendants  "are  en- 
titled to  reconp  and  s^-off."  Edd,  that  the 
second  defense  Is  demurrable.  In  that  it  has 
no  relation  to  tiie  cause  of  actiwi  set  up  in  tiie 
complaint,  and  because  defendants  conid  show 
under  the  geoeral  denial  that  they  were  not 
pnrchaBers.    23  N.  Y.  Snpp.  536,  reversed. 

2.  Defendants,  if  guarantors  of  the  debt 
dne  plalntiCE,  could  not  set  o£t  damages  sus- 
tained by  their  principals  in  the  absence  of  an 
assignment  of  the  claim,  or  an  all^ation  of  in- 
solvency, or  other  ground  for  eqaitable  jaris- 
diction. 

Appeal  from  supreme  court,  general 
term,  second  department. 

Action  by  Franklin  D.  Newton  agalnat 
Gertrude  G.  Lee  and  others.  A  Judgment 
of  the  special  term  overruling  a  demurrer 
WHS  affirmed  on  appeal  by  the  general 
term.  23  N.  Y.  Supp.  6S6.  Plaintilt  ap- 
peals. Reversed. 

Nelson  S.  Spencer,  for  appellant.  Kne- 
vals  &  Perry,  (James  W.  Perry,  of  eonn- 
eel.)  for  reapondents. 

ANDBKWS.  C.  J.  Tbe  demurrer  to  tbe 
second  answer  or  defense  was,  we  tblnb, 
well  taken.  The  complaint  Has  In  the 
ordinaryform  for  goods  manofactnred  for 
and  sold  and  delivered  to  tbe  defendants 
at  their  request  bythe  plaintiff's  assignor, 
the  Naugatuck  Malleable  iron  Company, 
for  an  agreed  price,  with  averments  of  tbe 
assignment  of  tbe  claim  to  the  plaintiff, 
and  that  the  debt  was  dne  and  unpaid. 
The  answer,  In  tbe  first  instance,  con< 
talned  a  denial  of  tbe  allegations  of  tbe 
complaint,  and  then,  "for  a  further  and 
separate  answer  and  defense,"  the  de- 
fendants  nllnged  that  the  transactions  set 
forth  in  the  complaint  aa  being  made 
wltb  the  defendants  were  had  with  the 
American  Blt-BniceCompany,a  New  York 
corporation,  and  not  with  tbe  defend- 
ants, ur  either  of  them,  and  that  tbat  cor- 
poration ahould  be  a  party  defendant. 
The  answer  then  allures,  "In  that  bebalf," 
tbat,  at  a  date  stated,  a  written  contract 
was  entered  into  between  the  American 
Bit'Brace  Company,  and  tbe  Naugatuck 
Malleable  Iron  Company, by  wblcbthe  lat- 
ter com  pany  agreed  tof  unilsb  to  tbe  Ameri- 
can Bit-Brace  Company  castings  from 
patterns  it  should  fumlah,  on  monthly  or- 
ders; that  the  Naugatuck  Company  failed 
to  perform  its  contract  tofumlsh  the  cast- 
ings upon  monthly  orders  made  by  tbe 
bit-bracecompanyin  time,  as  it  was  bound 
to  do,  by  reason  of  wfaleb  default  tbe  bit- 
brace company  was  compelled  to  shut 
down  Its  works  for  10  days,  and  thereby  It 
sustained  damages  In  tbe  enm  of  $5,000, 
wblcb  **  these  deiendaBte  are  entitled  to  r»- 
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ooap  and  net  off  aa  a  coanterclalm  against 
tba  pretteded  eanse  of  action  mt  tortb  In 
tbe  complaint."  It  \a  further  alleged  that 
tbe  detendantB  "became  privy  to  tbe  con- 
tract" by  guarantylngr  the  payment  of  all 
accoants  owing  by  tbe  blt-brace  company 
to  tbe  Naugatuck  Iron  Company,  and 
were  only  anratles.  and  that  ttatfe  ta  the 
only  baala  ol  tbe  clalniB  aet  forth  In  tbe 
complaint,  and  that  tiiedefendants  are  en- 
titled to  avail  chemselveB  ut  tbe  "defense 
and  coonterclalm  existing  in  behalf  ol  tbe 
American  Bit-Brace  Company,  to  tbe  ex- 
tent of  any  demand  made  against  them  by 
the  plaintiff  herein. **  The  answer  con* 
cladea  by  a  demand  for  lodgment  In  the 
alternative  dismissing  the  complaint,  or 
that  the  bit-brace  company  sbould  be 
made  a  party  defendant,  and  Jadgment  be 
awarded  In  Its  favor,  "as  socb  party  df>- 
fendant.for  f5,000,''or  that  the  defendants 
be  allowed  to  recoup  and  set  off  bo  much 
of  said  sum,  "as  a  counterclaim  in  their 
own  rlftbt,"  as  shall  extlngnlsb  the  plain- 
tiff's demand.  Tbe  second  defmse,  assnni- 
Ing  tbe  facts  therein  stated  to  be  true,  has 
no  relation  to  tbe  cause  of  action  set  forth 
In  the  complaint.  The  complaint  Is  upon 
a  contract  of  sale  and  delivery  to  tbe  de- 
fendants. The  plaintiff  would  be  bound 
to  prove  this  eanse  of  action  In  order  to 
entitle  bim  to  recover.  The  action  would 
not  be  supported  by  proof  that  the  goods 
were  sold  to  the  American  Bit-Brace  Com- 
pany, and  that  the  defendants  were  guar- 
antors of  Its  liability.  A  cause  of  action 
against  them  as  guarantors  Is  a  different 
cause  uf  action  from  tbe  one  alleged  in  tbe 
complaint.  The  defendants  are  not  sued 
as  saretlea  or  gaanuitors,  but  as  par- 
ehasera  of  tbe  goods. 

Assuming  that  tbe  defendants,  ff  th^ 
had  been  sued  as  guarantors  or  sureties, 
might  avail  tbemsdvea  of  a  breach  ut  the 
contract  b;  the  Naugatuck  Iron  Company, 
and  recoup  any  damages  suffered  by  their 
principals  therefrom,  in  the  actual  situa- 
tion no  defense  was  nAerant,  except  one 
based  upon  a  denial  that  they  ordered  or 
purrbased  the  goods,  or  upon  a  discharge 
or  aaUsfaction  in  whole  or  pro  tanto  of 
their  liability  as  purchasers,  or  growing 
out  (rf  a  set-off  or  counterclaim  existing  In 
their  favor  against  the  plaintiff  or  the 
Naugatuck  Company.  The  ddenae  aet  np 
in  tbe  second  anawer  Is  to  a  cause  of  ac- 
tion not  alleged  by  the  plaintiff,  and  which 
could  not  be  shown  on  tbe  trial.  It  Is  an 
attempt  to  defend  a  cause  of  action  not 
sued  upon,  and  such  a  defense  Is  demur- 
rable because  It  doee  not  answer  tbe  com- 
plaint, and  la  "Inaufflclent  In  law."  Code 
Cini  Proc.  I  4M.  The  defendants  may 
donbtleas  prove  o«  the  trial  any  facts 
teadins  to  show  tbey  were  not  the  pur- 
ebaaera  of  tbe  goods,  and,  aa  bearing  upon 
this  issue,  that  tbey  were  mere  guarantors 
or  saretlea.  This  they  would  be  permitted 
to  do  under  their  denial  In  their  answer 
preceding  the  second  alleged  defense.  But 
tbey  would  nut  be  entitled  to  prove  this 
laet  as  a  basis  lor  tbe  further  claim  that 
the  bit-brace  company  were  tbe  real  pnr- 
cbaaers,  and  as  such  had  a  claim  for  dam- 
ages for  a  breach  of  the  contract  against 
tlM  Naugatuck  Iron  Company.  Iftbede- 
taidanta  were  tba  pnrebaaers,  there  waa 


no  contract  with  the  Naugatuck  Company 
tor  the  breach  of  which  any  danragea  eonlo 
accrue  to  the  bit-brace  company.  It  the 
bit-brace  company  were  tbe  purchaaem, 
and  the  defendants  were  guarantors  only 
of  the  liability  of  that  company,  then  tbe 
action  la  misconceived ;  and. even  If  tbede- 
lendants  had  been  sued  as  gnarantora  or 
euretles  upon  the  collateral  undertaking, 
they  coald  not  avail  themselves  In  exoner- 
ation of  their  liability  of  a  cause  of  action 
fur  damages  for  a  breach  of  the  contract 
existing  in  favor  of  their  principals.  GD- 
lesple  V.  Turranee,  25  N.  T.  S06:  Da  via  v. 
Toulniin,  77  N.  T.  2S0.  Tbe  answer  al- 
leges no  assignment  of  the  claim  for  dam- 
ages  to  tbe  defendants,  nor  is  there  any 
allege  tlon  of  Insolvency  or  other  ground 
of  equitable  Jurisdiction. 

Tbe  second  defense,  treating  It  as  a 
whole,  is  clearly  bad.  But  the  claim  la 
made,  based  upon  tbe  preliminary  allega- 
tlona  therein,  that  tbe  contract  for  tbe 
Bale  of  the  castings  was  with  tbe  bit- 
brace company,  and  not  with  theddend- 
ants;  thattbedemurrerlstoobroad.slnee 
these  allegatloDs,  in  snbstance.  deny  tba 
contract  alleged,  and  therefore  alone  con* 
Btltute  a  good  answer  to  the  complaint, 
and  that  tbe  other  parts  of  tbe  anawer 
may  be  disregarded  or  rejected.  But  tbla 
Is  too  technical  a  viewof  tbe  subject.  Tba 
allegations  referred  to  are  Introduetofy, 
merely,  to  tbe  substantial  matterintraded 
to  be  set  up  by  tbe  answer,  rli.  tbe  cooo- 
terclaim  existing  In  favor  of  the  bit-brace 
company.  Tbe  answer  Is  to  be  Judged  as 
a  whole.  The  averment  that  tbe  goods 
were  sold  to  tbe  bit-brace  company  and 
not  to  the  defendants  waa  essential  to  ex- 
plain the  eonatrnctlon  alleged  in  the  an- 
swer, We  do  not  perceive  the  force  ol  the 
claim  that  the  second  answer  la  not  "new 
matter."  within  section  4M  of  the  Code. 
The  matter  stated  therein  Is  pleaded  as  a 
counterclaim  to  defeat  a  recovery.  New 
matter  pleaded -as  a  defenae  la  properly 
preceded  by  a  confMslon  of  tbe  cause  of 
action.  There  Is  no  confession,  in  tbe  an- 
awer demurred  to,  of  tbe  original  llabUltj 
of  tbe  defendanta.  This  could  not  have 
been  done  without  defeating  the  purpose 
of  the  anawer.  Tbe  vice  of  tbe  deCenaa. 
based  npon  a  cause  of  action  In  a  third 
parry,  la  exposed  by  tbe  necessity  imposed 
upon  the  d^ndantsof  averring  that  they 
werenutthepnrehnsenof  the  goods.  A 
defendant  cannot  claim  that  a  defenae 
does  not  conalat  of  "new  matter.**  for  tbe 
reason  that  bis  pleading  is  defective  In 
form.  It  It  sets  up  a  counterclaim  which 
npon  tbe  facia  averred  is  not  available  to 
the  party  pleading  It.  This  Tiew  leads  to 
a  reversal  of  tbe  Judgments  <»f  tbe  general 
and  special  term,  and  Judgment  abonid 
therefore  be  entered  snstalnlng  the  de- 
murrer, with  coata  in  all  courta.  All  coa- 
eur.  Judgment  accordingly. 


(Ul  N.  T.  M) 
PBBSTON  V.  HAWLBT. 
(Court  of  Appeals  of  New  Tork.  Oct  S,  1803.) 
Usa  AHD  OoovFATroH— Sumoisaor  ov  Eviuimcb 
In  sn  aotlMi  toe  ase  and  oocupatioo  It 
appsaced  tliat  vUatlC  beuAt  the  sceniass  atf 
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4e(Mid«nt,  who  on  the  day  of  the  sate  request- 
ed pwmlHion  to  le&Te  his  goods  in  tiie  bmldii^ 
until  they  were  disposed  of.  While  the  goods 
remained  there,  defendant  occupied  the  entire 
bnilding,  and  kept  the  kers,  and  employed  a 
watchman.  Plaintiff,  both  during  and  aft^ 
■Qch  oceupancT,  demanded  rent,  and  defendant 
never  dlq^nted  Ub  liability,  but  objeoted  ta  ttM 
amount  Bdd,  that  the  questions  as  to  wheth- 
er defendant  occupied  the  premisee  as  tenant, 
and  under  circumBtances  from  which  the  law 
would  imply  an  agreem^t  to  pay  for  the  use, 
and,  if  so,  the  Talne  <tf  such  use,  should  bav? 
been  submitted  to  tlw  Jury. 

Appeal  from  supreme  court,  general 
term,  third  department. 

Action  bs  George  Prentoa  against  Sam- 
uel R.  Hawley  for  use  and  occupation  of 
certain  real  estate  wblcb  plaintiff  had  Dur^ 
chatted  of  defendant,  but  which  defendant 
continued  to  occapy  after  the  sale.  From 
a  Judgment  of  the  general  term  (lON-Y. 
Supp.  764)  affirming  a  Judjgment  for  de- 
fendant, plaintiff  appeals.  Berersed. 

Preston  ft  Ohlpp,  (Howard  Ctalpp,  Jr., 
of  eoniud,)  lor  appellant.  George  Wilcox, 
for  respondeat. 

MAYNABD.J.  This  action  Is  brought 
under  the  provision  of  the  Revised  Stat- 
utes which  declares  that  "any  landlord 
may  recover  In  an  action  on  the  case  a  rea- 
aonablesatlBfactlon  for  the  use  and  occu- 
pation of  any  lands  or  tenementSt  by  any 
person  under  any  agreement  not  made  by 
deed."  4  Bev.  St.  (8th  Ed.)  p.  2459,  $  20. 
The  plaintiff  cannot,  therefore,  recover 
without  establishing  the  conventional  re- 
lation of  landlord  and  tenant.  He  suc- 
ceeded to  the  title  by  purchase  from  the 
defendant,  wbo  remained  In  possession 
alter  the  sale,  during  the  period  for  which 
nnt  is  claimed.  Bat  the  bare  proof  of  uae 
and  occupation  by  the  vendor  after  con- 
veyance of  the  premises  granted  is  not 
eufflcleut  to  support  an  action  for  com- 
pensation under  tbe  statute.  The  pur* 
chaser's  remedy»  In  socb  caseM,  Is  trespass 
or  ejectment,  and  (or  tbe  recovery  of 
mesne  proflta.  WoodL  Landl.  ft  Ten. 
(lUb  Ed.)  510;  Boston  ir.  Blnney.  11  Pick. 
1;  Greennp  v.  Vernor,  16  111.  !i6:  Tew  v. 
Jones,  18  Mees.  ft  W.  12.  There  can  be  no 
Inference  that  the  retention  of  the  posses- 
sion In  pursuant  to  tbe  agreement  of  the 
parties,  tor  tbe  presumption  Is  that,  If 
such  were  tbe  agreemwt.  It  would  have 
bem  so  expressed  In  the  conveyance  of  the 
property.  Upon  the  first  trial  of  tbis  ac- 
tion, which  was  reviewed  by  this  court  on 
appeal,  (101  N.  Y.  589, 5  N.  E.  Rep.  770.)  tbe 
plaintiff  did  not  succeed,  because  there  was 
a  substantial  failure  of  proof  that  the  de- 
fendant had  gone  into  posaraslnn  with  tbe 
permission  of  the  plaintiff,  and  under  dr^ 
cnmatancee  Indicating  the  creation  ol  a  ten- 
ancy. He  there  rested  upon  tbe  proof  of  uae 
ano  occupation,  and  mainly  relied  upon  the 

g resumption  of  a  tenancy  wblcb  the  law 
as  never  recognised,  but  has  always  dls* 
favored  in  such  cases.  There  was  no  fur- 
ther evidence,  except  tfaat  tbe  plaintiff  te»- 
tlfled  that  he  wrote  to  tbe  defendant  to 
■end  him  a  check,  and  received  no  reply. 
He  then  drew  upon  tbe  defendant,  and  be 
did  not  honor  the  draft:  and  when  plain- 
tiff saw  talm  be  said  that  he  thought  the 
rent  tras  excessive;  tbat  be  sboold  pay 


lor  storage,  but  not  for  the  regular  full 
rent  of  the  factory;  and-  this  occurred 
about  a  month  before  the  defendant 
ceased  to  occupy  the  property.  The  rec- 
ord now  here  Is  materially  different  in  this 
respect  from  that  presented  by  tbe  former 
appeal.  Tbe  plaintiff's  testimony.  It  enti- 
tled to  credit,  legitimately  tended  to  the 
conclusion  tbatthedefendant'sposBesfllun, 
after  tbe  sale,  was  that  of  a  tenant,  and 
not  of  a  trespasser,  and  that  an  action  of 
ejectment  or  of  treapaAs  would  not  lie.  He 
testified  that  upon  tbe  day  of  tbe  sale, 
and  after  It  had  taken  place,  the  parties 
had  a  talk  with  refermice  to  the  occupa- 
tion of  tbe  property,  In  whleb  the  defend- 
ant requested  permissloo  to  leave  bis 
goods  In  the  factory  until  they  were  dis- 
posed of  or  worked  up  there.  The  pi-em- 
Ises  had  been  used  as  a  wool  hat  factory; 
and  the  personal  property  there  belong- 
ing to  the  defendant  consisted  of  raw  ma- 
tarlal  and  wool  bats  In  all  stages  and  enn« 
dltlons  of  manufacture,  together  with 
flndlngs  and  bat  bodies,  and  was  dlstrlb* 
uted  throughout  tbe  hulldlng  In  every 
room.  Some  of  the  stock  was  upon  tbe 
cards,  and  tbe  unfinished  bats  were  in  the 
formers.  Tbis  property  remained  there 
for  two  months  and  a  half,  and  during 
tbis  time  plaintiff  bad  no  possession  or 
urn  of  tbe  premises,  bnt  paid  the  taxes 
and  Insurnnceu  The  defendant,  by  bis 
agnnt  and  servantii,  occupied  the  entire 
building,  and  had  the  beys  of  tbe  factory, 
and  all  tbe  indicia  of  possession  nnd  con- 
trol of  it.  He  employed  a  watchman, 
who  slept  In  the  building;  bad  hie  safe 
and  books  and  papers  In  tbe  office  rooms ; 
and  used  the  office  as  his  headquarters, 
for  tbe  purpose  of  not  only  looking  after 
the  goods  wblcb  be  had  (n  that  factory, 
and  also  conducted  from  it  tbe  operations 
of  a  straw  bat  factory  In  tbe  same  city. 
Tbe  agent  made  bis  daily  reports  to  tbe 
defendant  of  the  bosiness  of  the  straw  bat 
factory  from  tbis  office,  and  employed 
there  at  one  time  six  or  eight  assistants, 
to  make  a  catalogue  of  tbe  goods  previ- 
ous to  tbe  auction  sale,  wblcb,  It  Is  to  be 
Inferred,  was  also  held  there  on  Angust 
22d,  when  the  defendant  removed  from  the 
premises.  He  thus  had  their  use  for  the 
full  term  stipulated,  which  was  until  tbe 
goods  could  be  disposed  of  or  worked  up. 
Tbe  plaintiff  repeatedly  demanded  rent 
of  the  defendant,  both  while  be  was  occo- 
pylng  the  factory  and  snbseqnently,  and 
tbe  defendaut  never  disputed  his  liability 
to  pay,  and  admitted  that  he  ought  to 
pay  something,  and  that  he  expected  to 
pay  when  be  continued  in  poesesslun,  but 
contended  that  the  plaintiff's  charge  was 
excessive.  He  disputed  tbn  amount,  bnt 
not  the  existence  of  the  liability.  Upon 
this  evidence  It  is  apparent  that  the  plain- 
tiff was  never  disseised,  and  that  he  could 
not  have  pursued  the  defendant  as  a 
wrongdoer.  The  silence  of  the  parties 
npon  the  subject  of  compensation  at  the 
time  the  permission  to  orcapy  was  given 
does  not  aecessarlljr  preclude  a  recovery 
by  the  planltltf.  It  Is  tbe  settled  law  of 
tbe  state  that  an  agreement  to  pay  for 
the  use  of  real  property,  where  leave  to 
enter  upon  and  enjoy  it  Is  ^ven,  may  be 
Implied,  and  It  la  lor  tbis  eloos  of-  cases 


Digitized  by 


Google 


908 


HOBTHBASTEBK  BEFOBTEB,  Vol.  84. 


that  the  Btatate  we  bare  referred  to  wan 
eaacted.  Osgood  t.  Dewey,  13  Johnn.  240; 
Coit  V.  Planer,  4  Abb.  Pr.  (N.  S.)  140;  Dbb- 
pard  T.  Walbridge,  16  M.  Y.  m;  Collyer 
T.  GoUyer.  118  NTT.  448,  21  N.  E.  Bep.  114. 

At  common  law  aa  action  of  aHsumpHlt 
woald  Dutllefor  rent,  except  on  an  ex- 
press promise  made  at  the  time  of  the 
demise,  and  hence  the  necessity  for  the 
statutory  enactment,  which  was  taken 
from  11  Geo.  II.  c.  19,  S  14.  Tlie  role,  we 
think,  which  controls  In  caaes  like  the 
present.  Is  stated  by  Judae  Earl  in  Collyer 
T.  Cullyer,  at  page  448. 113  M.  T.,  and  page 
114,21  N.E.Bep.-  "It  la  true  that  the  pos- 
aeaalon  and  beneflciai  enjoyment  of  real 
property  with  the  permission  of  theowner 
Is  ordinarily  sufficient  to  sustain  an  ac- 
tion opon  an  implied  agreement  for  use 
and  occupation.  But  where  the  use  and 
occupation  of  real  estate  la  under  aucb 
dreumstances  as  to  show  that  there  waa 
no  expectation  of  rent  by  either  party, 
a  contract  to  pay  rent  will  not  be  im- 
plied.** la  the  present  case  the  plaintiffs 
evidence  leads  directly  to  the  conclusion 
that  both  parties  expected  that  some  rent 
would  be  paid.  The  amount  only  was  left 
to  be  the  sablect  ut  future  adjustmeot. 
In  Despard  v.  Walbridge  the  plalntiti  waa 
the  assixneeof  the  landlord's  estate,  and 
gave  notice  to  a  subtenant,  whose  term 
then  expired,  that  If  he  continned  In  pns- 
aessioo  he  would  regard  him  as  a  tenant 
at  an  annual  specified  rent,  payable  quar- 
terly, to  which  the  defendant  made  nu  re- 
ply, but  continued  In  occnpatton  ot  the 
premises,  and  it  was  held  that  this  waa  a 
virtual  assent  to  the  terms  prescribed  in 
the  notice, and  waa  a  sufflcieut  foandation 
tor  an  Implied  contract.  Here  the  plain- 
tiff twice  wrote  to  the  defendant, demand- 
ing rent,  and  to  one  of  the  communica- 
tions the  defendant  made  no  reply,  and 
to  the  other  be  replied  with  the  slnglf*  ob- 
jection of  the  exceBalveneiw  of  the  charge, 
which  might  be  regarded  as  a  recognition 
by  blra  of  an  existing  tenancy.  The  evi- 
dence In  regard  to  the  correspondence  be* 
tween  the  parties  and  the  admissions  of 
the  defendant  did  not  appear  in  this  rec- 
ord as  they  were  presented  upon  the  for- 
mer trial.  They  were  there  accompanied 
by  a  disclaimer  by  the  defendant  of  bla  lia- 
bility to  pay  rent,  which  Is  not  contained 
fu  the  case  under  review,  and  which  re- 
butted the  IttfereneeB  which  may  now  be 
drawn. 

In  order  to  ezpluin  the  occupation  of  the 
premises,  the  defendant  seeks  to  establifih 
the  relation  of  bailor  and  bailee,  and  to 
restrict  bis  liability  to  a  chui«e  for  the 
storage  of  bis  property.  But  we  think 
the  evidence  Is  quite  as  consistent  with 
the  existence  of  acontract  of  tenancy  as  of 
bailment,  and  that  it  was  the  province  of 
the  Jury  to  determine  what  inferences 
should  be  drawn  from  It.  Vie  express  no 
opinion  In  regard  to  the  weight  to  be  given 
to  the  evidence.   Whether  he  continued  In 

EDBsesslon  during  the  term  tor  wbleh  rent 
I  claimed,  as  tenant  of  the  plaintiff,  and 
under  drcumetances  from  which  the  law 
would  Import  an  agreement  to  pay  lor 
the  nse  of  the  property,  and,  it  so,  what 
was  the  reasonable  value  ol  such  nse,  con- 
Bidering  the  kind  aqd  tbe  extent  of  the  de- 


fendant's occupation,  were  queetioos 
whicb.  we  think,  should  have  been  enb- 
mltted  to  the  Jury,  and  left  for  their  deter- 
mination under  proper  instrnctluns  from 
the  court.  The  Judgment  most  be  n»> 
versed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event.  AU  concnr. 


038  N.  T.  M) 

CASGO  NAT.  BANE  OF  PORTLAND  v. 
OLABK  et  sL 

(Oonrt  of  A-V^eaia  of  New  Tork.  Oct.  8, 189a) 
Peomissobt  Notes— Notice  or  Equities— Ixsi- 

VIDUAL  LlABILtTT. 

1.  The  fact  that  a  director  la  a  bank  di*- 
counting  a  note  Is  also  a  director  In  a  coipon- 
tioD,  payee  of  the  note.  Is  not  sufficient  to 
charge  the  bank  with  knowledge  of  eqnitlea  be- 
tween the  pordes.  18  N.  Y7  Supp.  837,  af- 
firmed. 

2.  A  note  la  form  as  follows.  "We  prooi- 
iw  to  pay,"  etc.,  and  signed  **C.,  Treaa..^  and 
"0.,  Preat.,"  and  with  the  wot^  "Ridgewood 
Ice  Compai^"  printed  acroBS  the  end,  is  the 
personal  and  Individual  oblLnition  of  the  dsa- 
ers.   18  N.  T.  Supp.  887.  affirmed. 

Appeal  from  supreme  eourt,  cenoal 
term,  second  department. 

Action  by  the  Casco  National  Bank  of 
Portland  against  John  Clark  and  E.  H. 
Close.  From  a  Judgment  of  the  general 
term  ri8  N.  T.  8opp.  887)  affirming  a  Judg- 
ment In  favor  of  plaintiff,  defeodanta  ap- 
peaL  Affirmed. 

Mennr  Daily,  Jr.,  tor  appellants.  Ed- 
ward M.  Merrill,  for  respondent. 

GRAY,  J.  The  action  Is  upon  a  promis- 
sory note,  in  the  following  form,  v&. : 


1 


Brooklyn,  N.  T.,  Aug.  2,  I8Ml 
I7,SOO.  Three  months  after  date  wa  promise 
to  pay  to  the  order  of  Clark  &  Chaplin  Ice 
Company  aeventy-flve  hundred  dollars  at  Ue- 
obanicfl' Bank;  ralnereodved. 

John  Glark^  Fvsat 

B.  H.  Close,  Tteas. 


to 

It  was  delivered  In  payment  lor  Ice  sold 
by  the  payee  company  to  the  Ridge  wood 
Ice  Company  under  a  contract  between 
those  companies,  and  was  discounted  by 
the  plaintiff  for  tbe  payee  before  its  ma- 
turity. The  appellants  Clark  and  Close 
appearing  as  makers  upon  tbe  note,  tbe 
one  describing  himself  as  "Prest."  and  the 
other  as"Treas.,"  were  made  indlvidn- 
ally  defendants.  They  defended  on  the 
ground  that  they  had  made  tbe  note  aa 
oCQcers  of  the  Rldgewood  Ice  Company, 
and  did  not  become  personally  liable 
thereby  for  tbe  debt  repreaented.  Where 
a  negotiable  promissory  note  has  been 
given  for  tbe  payment  of  a  debt  con< 
tracted  by  a  corporation,  and  the  lan- 
guage ot  the  promise  does  not  discloee  the 
corporate  obligation,  and  tbe  slgnatnres 
to  the  paper  are  in  the  names  of  Individ- 
uals, a  holder  takinif  bona  fide  and  with- 
out notice  of  the  eireunntancesof  Its  mak- 
ing Is  entitled  to  bold  tbe  note  as  tbe  per- 
Bonal  undertaking  of  Its  signers,  notwith- 
standing they  affix  to  th^r  names  the 
tide  of  an  office.  8uch  an  affix  will  be 
regarded  as  descriptive  of  the  persons, 
and  not  ot  tb6  oharacter  ot  tbe  UabiUty. 
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nnleas  the  promise  purports  to  be  by  tbe 
corporation,  It  la  tbat  of  the  pereone  who 
aubaoribe  to  It;  and  the  fact  of  adding  to 
tbelr  names  an.  abbreviation  of  Home  offi- 
cial title  has  DO  legal  elffolficatlon  as  qual- 
ifying ttavlr  ohlieatioo,  and  Imposes  no 
obUi^tloa  upon  the  corporation  whose 
officers  tbey  may  be.  This  most  be  re- 
garded as  the  long  and  well  settled  rule. 
Byles,  Bills,  5S  36,  A7,  71;  Penti  r.  Staa- 
ton,  10  Wend.  2(1;  Tatt  v.  Brewster.  9 
JoboR.  834;  Hills  T.  Bannister,  8  Cow.  81; 
Moss  V.  Livingston,  4  N.  T.  208;  De  Wilt 
V.  Walton,  »  N.  Y.  571;  Bottomley  v. 
Flsber,  1  Hnrl.  &  C.  311.  It  hi  lonnded  la 
tbeKeoeral  principle  that  In  a  contrant 
every  material  thJns  mast  be  definitely  ex- 
pressed, and  not  left  to  conjecture.  Unless 
tbe  language  creates,  or  fairly  Implies,  the 
undertaking  of  the  corporation,  II  tbe 
purpose  Is  equivocal,  the  obllgatloii  is 
that  of  Its  apparent  makov. 

It  was  said  In  Brlggs  t.  Partridge.  64  N. 
Y.  857.  863.  that  persons  taking  negotiable 
Instraments  are  presumed  to  take  them 
on  the  credit  of  the  parties  whose  names 
appear  upon  tbem.  and  a  person  not  a 
party  cannot  be  charged  upon  proof  that 
the  oetenelble  party  signed  or  indorsed  as 
bis  agent.  It  may  be  perfectly  true.  If 
there  Is  proof  tbat  the  bolder  of  nego- 
tiable paper  was  aware,  when  be  received 
U,  of  the  facts  and  circumatanceB  con- 
nected with  Its  making,  and  knew  that  it 
was  intended  and  delivered  as  a  corpo- 
rate obligation  only,  tbat  the  persons 
signing  It  In  this  manner  could  not  be  h«ld 
Individually  liable.  Such  knowledgo  might 
be  Imputable  from  the  language  of  the  pa- 
per. Id  connection  with  other  circnm- 
stnneea,  as  In  tbe  case  ol  Mott  v.  Hicks,  1 
Cow.  618,  where  the  note  read,  "the  presi- 
dent and  directors  prc»mlse  to  pay,"  and 
was  subscribed  by  the  defendant  as  "pres- 
ident." Tbe  court  held  tbat  that  was  snf- 
ficlent  to  distinguish  the  ease  from  Taft 
V.  Brewster,  supra,  and  made  It  evident 
tbat  no  personal  engagement  was  entered 
into  or  Intended.  Maeb  stress  was  placed 
in  tbat  case  upon  the  proof  tbat  theplaln- 
tur  was  Intimately  acquainted  with  the 
transaction  oot  of  which  arose  the  giving 
of  the  corporate  obligation.  In  the  casn 
of  Bank  of  Genesee  v.  Patchin  Bank,  19  N. 
Y.  812,  referred  to  by  the  appellants*  conn- 
set,  the  action  was  against  tbe  defendant 
to  bold  it  as  the  indorser  of  a  bill  of  ex* 
change  drawn  to  the  order  of  "S.  B. 
Stokes,  Cas.,"  and  indorsed  in  the  seme 
words.  The  plaintiff  bank  was  advised, 
at  the  time  of  discounting  tbe  bill  by  the 
president  of  the  Patchin BauK,  tbatStokee 
woe  Its  cashier,  and  tbat  he  had  been  di- 
rected to  send  it  In  for  discount,  and 
Stokes  forwarded  it  in  an  official  way  to 
the  plalntitt.  It  was  held  tbat  thePatcbln 
Bank  was  liable,  because  tbe  agency  of  the 
cashier  In  the  matter  was  communicated 
to  the  knowledge  of  the  plaintiff,  as  well 
as  apparent.  Incidentally  It  wan  said 
that  the  same  strictness  is  not  required  In 
tbe  execution  of  commercial  paper  as  be- 
tween banks;  that  is,  In  other  respects, 
between  individuals. 

In  the  absence  of  competent  evidence 
showing  or  cbargli^  knowledge  In  tbe 
holder  of  negotiable  payer  as  to  tbe  char- 


acter of  tbe  obligation,  tbe  establlabed 

and  safe  rule  must  be  regarded  to  be  tbat 
it  is  the  agreement  of  its  ostensible  maker, 
and  not  of  somp  other  party,  neither  dls- 
closed  by  the  language  nur  lu  the  manner 
of  execution,  iu  this  case  the  language  is 
"  we  promise  to  pay,**  and  tbe  signatures 
by  tbe  defendants  Clark  and  Close  are  per* 
fectly  coDsiatent  with  an  assumption  by 
tbem  of  the  company's  debt.  The  appear- 
ance upon  the  mai^ln  of  the  paper  of  the 
printed  name  "Rldgewood  Ice  Cumpany" 
was  not  a  fact  carrying  any  presumption 
that  the  note  was,  or  was  Intended  to  be, 
one  by  tbat  company.  It  was  competent 
for  Its  officers  to  obligate  themselvee  per- 
sonally, for  any  reason  satisfactory  to 
themselves;  and.apparentlyto  the  world, 
they  did  so  by  the  language  of  the  note, 
which  tbe  mere  use  of  a  blank  form  of 
note  having  upon  its  margin  the  name  of 
their  company  was  Insufficient  to  nega- 
tive. 

In  order  to  obviate  the  effect  of  the  rule 
we  have  discussed,  the  appellants  proved 
that  WInslow,  a  director  of  the  payee 
company,  was  also  a  director  in  the  plain- 
tiff bank  at  the  time  when  the  note  was 
discounted,  and  It  was  argued  that  the 
knowledge  chargeable  to  lilm,  as  director 
of  the -former  company,  was  imputable  to 
tbe  plaintiff.  But  that  fact  Is  insufficient 
to  charge  the  plaintiff  with  knowledge  of 
the  character  of  the  obligation.  He  in  no 
sense  represented  or  acted  for  the  bank  in 
the  transaction,  and.  whatever  hla  knowl- 
edge respecting  tbe  note,  It  will  not  be  Im- 
putable to  the  bank.  Bank  v.  Norton,  1 
Hill,  672.  678;  Mavor.etc.  v.  Tenth  Nat. 
Bank,  111  N.  Y.  446.  467, 18  N.  E.  Bep.  618; 
Bank  T.  Payne,  SB  Conu.  444.  He  was  but 
one  of  the  plaintiff's  directors,  who  coold 
only  act  as  a  board.  Bank  v.  Nortnu, 
supra.  If  he  knew  the  fact  tbat  these 
were  not  Individual,  but  corporate,  notes, 
we  cannot  presamethat  he  communicated 
tbat  knowledge  to  the  board.  An  officer's 
knowledge,  derived  as  an  Individual,  and 
not  while  acting  officially  for  tbe  bank, 
cannot  operate  to  tbe  pivjadice  of  the  lat< 
ter.  Bank  v.  Davis.  2  HUl,  451.  The 
knowledge  with  which  tbe  banic  aa  his 
principal  would  be  deemed  chargeable,  ao 
as  to  affect  It,  would  be  where,  aa  one  ol 
tbe  board  of  directors,  and  participating 
in  the  discount  of  the  paper,  he  bad  acted 
affirmatively  or  fraudulently  with  respect 
to  it,  as  in  tbe  case  ol  Bank  v.  Davis,  su- 
pra, by  a  fraudulent  perversion  «il  the  hills 
from  the  object  for  which  drawn,  or  as  in 
Holden  v.  Bank,  72  N.  T.  286,  where  the 
president  of  tbp  bank,  who  represented 
it  in  all  tbe  tra  Dsactiona,  waa  engaged  in  a 
fraudulent  scheme  of  conversion.  It  was 
said  in  tbe  latter  case  tbat  the  knowledge 
of  the  president  as  an  individual  or  as  an 
executor  was  not  Imputable  to  the  bank 
merely  because  he  was  tbe  president,  but 
because,  when  It  acted  through  blm  as 
president,  in  any  tranitactlon  where  that 
knowledge  was  material  and  applicable, 
It  acted  through  an  agent.  The  rule  may 
be  stated,  generally,  to  be  that  where  a 
director  or  an  officer  baa  knowledge  of 
material  facts  respecting  a  proposed 
transaction,  which  his  relations  to  It,  as 
repreeentlng  tbe  bank,  have  given  blm. 
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then,  a«  It  becomea  his  official  doty  to 
commaDleate  that  knowledKe  to  the  bank, 
be  win  be  preBomed  to  have  done  so.  and 
his  knowledge  will  then  be  Imputed  to  the 
bank.  But  no  such  duty  can  be  deemed 
to  have  existed  In  this  case,  where  the 
appellants  bare  made  and  delivered  n 

f»n>nil88ory  note,  purporting  to  he  their 
ndlTldaal  promise.  If  one  of  the  plain- 
tffl'sofficera  did  haveknowledge— whether 
Individually  or  as  a  director  or  the  Clark 
&  Chaplin  Company  Is  not  material— that 
the  paper  was  made  and  lotAoded  as  a 
corporate  note,  his  tailnre  to  so  state  to 
the  bank  conld  not  prejudice  It.  It  was  Id 
DO  sense  Incumbent  upon  him,  assuminK 
that  hu  actually  participated  In  the  dle- 
connt.  (a  fact  not  shown, )to  explain  that 
the  note  wan  the  obligation  of  the  Rldge- 
wood  Compaoy,  and  not  of  the  persons 
who  appeared  as  Its  makers.  He  was  un- 
der do  duty  to  these  persona  to  explain 
their  acts,  and  the  law  would  not  Imply 
auy.  At  most  It  would  tie  merely  a  case 
of  knowledge,  acquired  by  a  director,  uf 
facts  not  material  to  the  transaction  of 
discount  by  the  plaintiff,  and  which  he 
was  nnder  no  obligation  to  eomnianlcate. 
No  other  qnestlons  require  dlscuBslon, 
and  the  Judgment  rendered  below  sliunld 
be  affirmed,  with  coats.  All  concur. 

a»  M.  T.  814 

MBRCHANTS'  NAT.  BANK  OF  OABD- 
NBB  T.  OIiABK  et  al. 

(Court  of  Appeals  of  New  York.  Oct  8, 1893.) 

FBOmMOBT  Nons— Nonoa  or  Equjtub— Bamx 

1.  T0  charEe  a  bank  discotmtlng  a  note 
with  the  knowledge  of  the  presidait  of  equi- 
ties between  the  parties  It  Is  neceuarr  that  the 
knowledge  shonia  have  come  to  him  in  his  offi- 
cial capacitT,  and  becanse  of  a  neceaalty  for 
him  to  ingoire  and  know  the  facta  in  behalf  of 
the  bank. 

2.  AdmiesioQB  of  directors  of  the  bank, 
subseqn«it  to  the  discountiog  of  the  note,  aa 
to  tluur  knowledge  of  eqoitieB  between  the  par- 
ties* are  Inadmlsribie  to  bind  the  bank. 

Appeal  from  supreme  court,  general 
trirm,  second  department. 

Action  by  the  Merchants* National  Bank 
of  Gardner,  Me.,  against  John  Clark  and 
E.  11.  Close.  From  a  Jadgment  of  the 
general  term  flft  N.  T.  Supp.  136)  affirm- 
ing a  Judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

Henry  Dally,  Jr.,  for  appellanta.  Ed- 
ward B.  Merrill,  for  respondent. 

QBAT,  J.  The  promissory  notes  sued 
npon  in  this  case  were  In  the  same  form  as 
WHS  the  note  In  the  case  of  the  Casco  Na- 
tional Bank  against  the  same  defendants, 
decided  at  this  term.  Si  N.  E.  Rep.  908. 
The  raasnns  given  for  the  affirmance  of 
the  Judgment  In  that  case  apply  to  the 
present.  These  appellants,  however, 
claim  that  there  was  error  committed  by 
the  trial  eoart  lu  the  exclusion  of  evidence 
offered  for  the  purpose  of  showlns  that 
the  plaintiff  knew,  at  the  time  it  discount- 
ed the  notes,  that  they  were  the  notes  of 
the  Bldgewood  Ice  Company,  and  not  the 
notes  ol  these  deleadanta.  It  appears 


that  at  that  time  Dennis,  who  was  a  di- 
rector of  the  Clark  ft  Chaplin  Ice  Com- 
pany, the  payee  In  the  notes,  and  which 
procured  them  to  be  discounted,  was 
also  the  president  of  the  plaintiff.  Tbe 
notes  were  banded  to  blm  In  the  com- 
pany's office.  He  was  not  examined,  and 
it  was  not  shown  that  he  was  conversant 
with  the  transaction  oat  of  which  the 
note  arose,  or  how  It  was  made;  but,  as- 
suming that  he  was,  his  knowledtcp  was 
not  attributable  to  tbe  plaintiff.  When  It 
Is  sought  to  prove  that  the  plaintiff  took 
the  note,  kuowlng  It  to  be  the  promise  of 
tbe  Rldgewood  Company,  and  noX  that 
of  the  appellants,  it  la  essential  that  the 
knowledge  to  be  attributed  to  the  plain- 
tiff should  have  been  neqolred  by  Its  offi- 
cer, not  casunliy,  and  throogh  bis  Individ- 
ual relations  to  tbe  other  parties,  bat  Id 
an  official  capacity,  and  because  of  a  ne- 
cessity ror  blm  to  Inquire  and  to  know  the 
facts  in  bflhalt  of  the  bank.  That  wait 
not  this  case.  Dennis,  receiving  thes- 
notes  from  the  company  of  which  he  wan 
a  director,  to  be  offered  tor  discoant  by 
the  board  of  his  bank,  was  under  no  obli- 
ge tlun  to  state  to  the  board  what  hia 
opinion  was  as  to  the  liability  of  tbe  par- 
ties appearing  as  maker  npon  tbe  nntca. 
The  questions  which  were  put  for  tbe  pur- 
pose of  showing  a  knowledge  by  plaintiff 
that  these  were  the  notes  of  tbe  Rldge- 
wood Company  were  addrecwed  to  the  de- 
fendaat  Close,  and  related  to  conversa- 
tions bad  with  Dennis,  or  with  any  other 
officer  of  tbe  plaintiff,  before  the  com- 
mencement of  the  suit,  with  regard  to  tbe 
notes.  The  inquiry  was  wbotber.  in  any 
of  these  conTersationa,  tbe  witness  bad 
been  told  that  at  the  time  the  plalntflT 
received  the  notes  it  knew  they  were  the 
notes  of  the  RIdgewuod  Company.  The 
exclnalon  of  such  evidence  was  perfectly 
proper.  A  party  to  a  promisKory  note 
should  not  be  permitted  to  Invalidate  bbt 
written  agreement  by  any  testimony  of 
that  hearsay  nature.  If  tbe  statementa 
sought  to  be  elicited  In  tbe  testimony  had 
been  made  to  Close,  they  wonld  have  been 
quite  Incompetent  to  prejudice  the  rights 
of  the  bank.  While  evidence  to  show 
what  took  place  at  the  time  when  the 
notes  were  offered  and  received  for  dls- 
connt.  Id  order  to  prove  knowledge  by 
the  bank  of  the  facts,  might  be  proper, 
subsequent  admissions  and  declarations 
by  Individual  directors  or  other  officers 
would  be  or  no  effect  to  bind  the  bank. 
What  tbey  may  have  said,  not  being  un- 
der oath,  cannot  be  evidence  against  the 
bank ;  and  npon  that  prlaetple,aR  beeaoae 
the  statements  were  nut  made  In  strict 
relation  to  any  agency  for  tbe  bank,  such 
evidence  is  Inadmissible.  Tbe  principle  of 
the  exdnsion  is  tbe  same  as  obtains  in  the 
ordinary  relation  of  principal  and  agent. 
The  statements  of  the  latter  are  inadmis- 
sible to  affect  the  former,  unless  In  respect 
to  a  transaction  In  which  be  Is  authorised 
to  appear  for  tbe  principal;  and  be  has 
no  authority  to  bind  bis  principal  by  any 
statements  as  to  bygone  transactions. 
Hearsay  evidence  of  this  character  is  only 
permissible  when  It  relates  to  statements 
by  the  agent,  which  he  was  authorised  by 
his  principal  to  make,  ur  to  ntatemeata  by 
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talm  which  ccmstthite  part  ot  the  tranttac-i' 
tlon  which  le  at  Issue  betweeo  the  parties. 
1  Mor.  Prtv.  Corp.  6  540a.  The  Jadcment 
BboDld  be  affirmed,  with  costs.  All  uon* 
ear. 

(U»  N.  T.  S») 

G&&NII  T.  POWEIiU 
(Oonrt  of  Appeals  of  New  Xorii.  Oct  8, 1S83.) 
Statctb  or  Fbadds— Pleadimo. 
Unless  the  complaint  sbowB  that  the 
case  Is  within  the  statate  of  frauds,  such  de- 
fense  must  he  Mteciflcally  plraded.  Eail  and 
Pecliham,  JJ.»  rtissmting.  19  N.  Y.  Snpp.  220, 
affirmed. 

Appeal  from  common  pleas  of  New  York 
city  and  county,  general  term. 

Action  by  Julia  M.  Crane  against  Seneca 
I>.  Powell.  From  a  Judgment  of  the  k*!"- 
eral  term  (IB  N.  Y.  Supp.  220)  modlfylUK 
and  affirming  a  Jurljrnient  (or  plaintiff,  de- 
fendant appeals.  Affirmed. 

Henry  Major,  lor  appellant.  Jobu  W. 
Weed,  for  mpondent. 

O'BRIEN,  J.  The  plalntlfl  reeoTered 
damages  for  the  breach  of  an  agn.<emeDt, 
wblcb,  on  the  trial,  appeared  to  be  oral. 
The  complaint  alleKes  that  the  plaintiff, 
lo  the  month  of  October,  1887,  was  In  the 
possession  under  a  lease  of  a  house  In  the 
city  of  New  York,  and  that  she  entered 
Into  an  agreement  with  the  defendant 
whereby  the  defendant  leased  from  her. 
for  the  term  of  one  year  from  the  Ist  day 
ul  November.  1887,  the  two  front  rooms  on 
the  second  floor,  and  the  back  parlor  and 
extension  room,  with  the  use  of  the  front 
parlor  on  the  first  floor,  with  board  and 
attendance  to  be  furnished  during  the 
tbne  by  the  plaintiff  tor  the  defendant  and 
htsasnstant  or  associate  In  baslneBS,  for 
the  sum  ci  $3.^,  payable  In  equal  month- 
ly payraenta  ot  9270.88  In  advance.  The 
defondant  was  a  practicing  physician,  and 
the  rooms  were  Intended,  iu  part,  at  leaiit, 
to  serve  the  purpose  of  an  office.  In  which 
the  defendant  was  to  carry  on  his  bosl- 
neiiB.  The  defendant.  In  pursuance  of  this 
affieement,  entered  into  and  took  pnaaefl* 
fldon  of  the  rooms,  and  used  thera  for  thA 
purpose  Intended,  and  he  and  his  asso* 
elate  were  furnished  with  board  and  at* 
tendance  until  the  month  of  June,  1888, 
when,  without  the  consent  of  the  plalU' 
tiff,  be  abandoned  the  premises,  and  re- 
fused to  further  perform  the  atcreement 
on  his  part,  thungb  the  plaintiff  was  at 
all  times  ready  and  willing  to  perform  on 
her  part.  It  wae  also  stipulated,  as  a 
part  of  said  agreement,  that  the  defend- 
ant,  for  the  purpose  ot  his  business,  should 
have  the  privilege  of  affixing  in  a  soitahle 
place  on  the  front  of  the  house  his  busi- 
ness sign,  and  that  in  parsuance  of  that 
right,  conferred  by  the  agreement,  he  did 
affix,  upon  taking  possession  on  the  1st 
of  November,  at  the  side  ot  tbe  front  door, 
a  metallic  sign  with  his  name  and  profes- 
sional business  upon  it,  and  also  words 
and  figures  indicating  when  he  could  be 
found  by  patients  and  callers  at  his  moms 
In  the  house.  The  judgment  appealed 
from  was  recovered  ny  tbe  plaintiff  as 
damages  for  a  breach  of  this  agreement. 


It  appears  that  he  paid  the  stipulated 
monthly  payments  only  np  to  June  I,188tj, 
and  the  plaintiff  claims  that  on  or  about 
July  1st  thereafter.  In  consequence  ot  the 
defendant's  refusal  to  further  perform  his 
agreement,  ber  home  and  business  were 
broken  op,  and  she  was  obliged  to  sur- 
render her  lease,  which  then  bad  about 
two  years  to  run,  to  her  landlord.  The 
Jury  allowed  tbe  plaintiff  for  tbe  month  ot 
June  tbe  whole  ot  the  monthly  payment, 
but  the  funeral  term  modified  the  dam- 
ages for  that  month  by  deducting  what  It 
would  actually  coat  the  plaintiff  to  fur- 
nish board  fur  two  persona  during  that 
time,  and  for  the  four  remaining  months 
of  the  time  tbe  plaintiff  recovered  only 
the  profits  which  she  would  have  made 
had  the  defendant  performed.  The  de- 
fendant's answer  admits  that  during  the 
time  be  was  engaged  In  business  as  a 
physician,  and  that  the  plntntlff,  at  the 
time  of  the  alleged  agreement,  was  the 
leasee  of  and  In  possession  of  the  house, 
and  all  the  other  allegations  of  the  com- 
plaint were  denied,  bat  no  other  defense 
was  pleaded.  At  tbe  trial  It  appeared 
that  tbe  eontraet  soed  npon  was  not  in 
writing,  bat  tbe  defendant  made  no  objec- 
tion to  oral  proof  to  establish  It.  and 
the  plaintiff  was  permitted,  without  ob- 
jection, to  testify  to  a  verbal  agreement 
to  sustain  tbe  allegatloDS  of  the  com- 
plaint. When  the  plaintiff  rested,  bow- 
ever,  and  again  at  tbe  close  ot  tbe  case, 
the  detenda'it  moved  to  dlsmtes  the  com- 
plaint, on  tbe  gronnd,  among  uthera,  that 
as  the  agreement  was  not  In  writing,  and 
as  it  wns  not  to  be  performed  within  one 
year  from  the  making  thereof,  it  was  void 
by  tbe  statute  of  frauds.  The  conrt  re- 
tnsed  to  rule  in  accordance  with  this  re- 
quest, and  tbe  defendant  excepted.  The 
defendant.  In  bis  own  behalf,  testlflsd 
tbat  there  was  no  time  speelfied  for  the 
dnratlon  of  the  agreement,  and  there  was 
a  sharp  conflict  In  the  evidence  between 
him  and  the  plaintiff,  who  claimed  that 
It  was  to  last  for  one  year.  Tbe  plain- 
tiff's version  of  tbe  transaction  was  sus- 
tained In  some  degree  by  circumstances 
and  by  proof  of  admissions  claimed  to 
bare  been  made  by  the  defendant  That 
question  was  submitted  to  the  Jury  by  the 
learned  trial  Judge,  with  proper  instruc- 
tions, and  the  verdict  must  be  taken  as 
a  conclusive  determination  of  the  Issue. 
But  the  learned  Judge  distinctly  ruled  and 
charged  tbe  Jury  tbat  tbe  defendant  was 
In  no  position  to  urge  tbe  Invalidity  of  the 
contract  mier  the  statute  of  fraods,  by 
reason  of  his  omlMloD  to  plead  that  de- 
fense, and  to  the  ruling  and  tbe  charge  to 
tbe  same  effect  th«*e  was  an  exception. 
Tbe  result  in  tbe  courts  below  thus  turned 
npon  the  omission  of  the  defendant  to 
plead  the  statute,  and  the  first  and  per- 
haps only  question  presented  by  the  ap- 
peal is  one  of  pleading.  Preliminary  to 
tbat  qnestlon  It  should  be  observed  that 
contracts  that  by  their  terms  are  not  to 
be  performed  within  one  year  were  valid 
at  common  law,  though  nut  in  writing, 
but  tbe  statute  enacted  that  thereafter 
snch  agreements  should  be  void  unless 
reduced  to  writing,  and  therefore  a  new 
defense  was  created  wltb  respect  to  racb 
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asrreements  u  were  wlktaln  the  statate. 
Tbe  Btatate  of  traada  does  not  prohibit 
the  making  of  any  acreemeDt  Id  any  way 
that  the  partiee  may  see  fit,  nor  render 
them  Illegal  or  Immoral,  If  aot  made  In 
^omv  particular  way.  It  simply  rcqaliee 
that  certain  agreemente  must  be  proved 
hy  a  writing.  It  Introdoced  a  new  rule 
of  evidence  In  certain  caaes  without  con- 
demntna  aa  Illegal  any  contract  that  waa 
legal  before.  The  vital  fact  that  waa  in 
issue  In  this  case  was  whether  the  agree- 
ment Betforth  In  thecomplaint  was  made. 
The  Jury  found  that  it  was,  and  It  might 
be  a  question  whether  this  court  can  re- 
view that  finding  upon  tbe  record  as  It 
stands.  The  motion  to  dismiss  the  com- 
plaint presents  tbe  question  whether  there 
was  any  evidence  of  the  contract,  and 
nothing  elm.  If  there  was  any  proof  to 
establish  the  agreement  sued  upon,  or 
tending  to  establish  it,  fwltbin  the  rules 
sanctioned  by  this  court,)  then  tbe  find- 
ing Is  beyond  the  power  of  review,  and  la 
conclusive.  A  material  fact  may  some- 
times be  found  by  a  Jury  upon  other  than 
strictly  legal  evidence.  When  proof  la 
offered  to  establish  It  that  la  not  of  tbe 
quality  or  character  required  by  law,  and 
it  is  not  objected  to,  the  other  party  Is 
deemed  to  EHsent  to  another  mode  of 
proof  of  an  Inferior  or  secondary  nature: 
and  when  sucb  proof  Is  In  the  caee  tbe  er- 
ror. If  any.  Is  not  reached  by  a  motion  to 
dlsmlsa  the  complaint.  Now,  the  plain- 
tiff In  thlseaKegave  proof  of  an  oral  agree- 
meat  which  showed  that  tbe  minds  of  tbe 
parties  met,  and  that  there  was  mutual 
assent  with  reference  tn  the  subject-mat- 
ter, and  this  Is  ordinarily  the  very  essence 
of  a  contract.  It  tended  to  anstaln  tbe 
complaint,  as  tbe  defendant  did  not  elect 
to  Insist  upon  tbe  statutory  form  of  proof, 
but  virtually  assented  to  the  mode  of 

Kroof  that  bad  always  been  sanctioned 
y  the  rules  of  the  common  law.  Under 
these  drcumfltances.  It  seems  to  me  that 
we  cannot  sny  that  the  finding  of  tbe 
Jury  Is  without  any  evidence  to  sustain 
it,  or  that  the  defendant's  exception  to 
the  refoaal  of  thetrlal  Judge  to  dismiss  the 
complaint  Is  good. 

Id  Flora  v.  Carbean,  88  N.  Y.  Ill,  It  waa 
held  that  where  testimony  tending  to  es- 
tablish a  material  fact,althoDgb  Incompe- 
tent In  Its  nature,  Is  received  without  ob- 
jection, the  party  has  a  right  to  insist  up- 
on the  facta  shown  thereby  or  based  there- 
on. Sharpe  V.  Freeman,  46  N.  Y.  R08;  In 
re  Yates,  99  N.  Y.  101. 1  N.  E.  Rep.  348.  So 
It  was  held  in  Howard  v.  Sexton,  4  N.  Y. 
157,  that  a  witness  might  be  convicted  of 
perjury  In  falsely  swearing  to  a  parol 
promise  wUhln  the  statute  of  frauds,  al- 
though that  mode  of  proof  would  have 
been  Incompetent  If  objected  to.  Judge 
Gardiner,  In  the  opinion  of  the  court,  re- 
marked: **The  evidence  was  material,  for 
It  proved  the  promise.  It  was  not,  per- 
haps, competent,  It  the  objection  had 
been  taken  In  season.  All  secondary  evi- 
dence becomes  Incompetent  If  objected  to. 
But  II  tbe  parties  choose  to  rely  upon  It,  a 
witness  is  not  thereby  absolved  In  cou- 
•eienee  or  lawtrom  his  obligation  to  apeak 
the  truth. "  Tbe  defondaut's  contention 
upon  tbla  ai^al  cannot  be  aastained,  un- 


leaa  we  hold  that  tbe  plalntlVa  testimony, 
showing  an  agreement  by  parol,  amount- 
ed tonothIng,and  most  nowbe  treated  aa 
It  not  given.  The  experience  of  any  one 
familiar  with  trials  In  tbe  first  instance 
Is  that  nothing  Is  more  common  than  to 
give  proof  of  facts,  which  Is  not  strictly 
competent,  but  which,  If  not  objected  to. 
may  be  the  basla  for  flodlngs  which  are 
beyond  the  power  of  thte  court  to  review. 
The  defendant's  exception  to  the  rafnaal 
to  dismiss  tbe  complaint  raises  no  qnea- 
tlon  here  except  tbe  presence  In  tbe  record 
of  any  evidence  whatever  for  tbe  consider- 
ation of  tbe  Jury  upon  the  Issue  raised  by 
the  answer  us  to  whether  tbe  agreement 
alleged  lu  the  complaint  was  made  or  not. 
There  were,  according  to  some  of  the 
casM,two  methods  in  which  tbedelendaot 
could  have  raised  the  question  that  be4a 
now  seeking  to  review,  namely,  by  objec- 
tion to  the  proof  given,  or  by  specifically 
pleading  tbe  statute  of  frauds  as  a  defense. 
But  he  has  omitted  to  avull  himself  of 
eltber  tbe  one  or  the  other.  When  tbe 
statute  la  set  upas  a  defense,  the  obieetlon 
to  any  other  mode  of  proof  than  that  re- 
quired by  tbe  statate  is  to  be  deemed  an 
made  In  advance,  and  the  defendant  may 
raise  the  question  at  anytime  before  the 
case  is  submitted  to  the  Jury.  If  the  de- 
fendant ucither  pleads  tbe  statute  nor  ob- 
jects to  what  may  be  called  tbe  common- 
law  proof  of  tbe  agreement,  It  ought  to 
be  held,  I  think,  even  upon  tbe  authority 
of  tbe  earlier  cases,  that  he  has  waived 
tbe  objection. 

These  views  aro  confirmed  and  illustrat- 
ed by  the  application  of  a  principle  which 
Is  settled  beyond  debate.  When  the  com- 
plaint alleges  a  verbal  agreement  within 
the  statute,  and  the  defendant,  by  bis  an- 
swer, admits  It  without  pleading  tbe 
statute  SB  a  defensn,  he  is  deemed  to  have 
waived  its  benefits.  Cosine  v.  Graham,  3 
Palge,137;  Vaupell  v.  Woodward, 2 Sandl. 
Ch.  143;  Harris  v.  Knlckerbacker,  5  Wend. 
ffS8;  Browne,  Frauds,  §S  135,  508;  DulTy  v. 
O'Dunovan,  46  N.  Y.  226;  Harston  v. 
Swett,  S6  N.  Y.  206.  Now,  all  that  tbe  de- 
fendant admits  In  sucb  a  case  is  theextat- 
enceof  a  verbal  agreement,  void  by  thestat- 
ute.  But,  nevertheless,  the  law  treata  It 
as  valid  and  binding,  since  the  defendant, 
by  omitting  to  raise  the  question  at  the 
proper  time  and  In  the  proper  way.  Is 
deemed  to  have  waived  the  necessity  of 
proof  such  aa  the  statute  requires.  If  this 
constttntes  a  waiver,  why  not  hold  that 
any  other  course  equivalent  to  It  Is  a 
waiver  also?  What  real  difference  can 
there  be  In  principlH  between  such  a  case 
and  the  one  at  bar,  where  the  defendant, 
falling  to  plead  theatatute, allowed  verbal 
proof  to  be  given  of  tbe  avreemeut  alleged 
in  tbe  complaint  at  the  trial  without  ob- 
jection? It  Is  difficult  to  show  that  there 
la  any  satisfactory  dlstlnctloD  In  reason 
between  the  two  cases.  But  the  Im- 
portant question  In  tbe  case,  and  upon 
which  we  prefer  to  let  the  decision  rest,  is 
whether,  In  the  light  of  the  adjudged 
cases,  it  is  not  necessai^  for  a  defendant 
who  Intends  to  avail  himself  of  the  benefit 
of  the  statute,  as  a  d^nse  to  an  actloo 
for  damages  for  breach  of  a  Terbal  agree- 
ment, within  the  statute,  to  spedflealljr 
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plead  It.  It  In  eafe  enongb  to  premise 
that  tbe  aathorttles  are  not  all  In  har- 
mony ou  tblH  question,  any  mure  than  tbey 
are  upon  many  utber  questions  with  re- 
spect to  tbe  constltntlon  and  applientWin 
of  tbe  Btatnte  Itsell.  In  Bogland,  under 
the  roles  framed  In  panmanee  ol  tbe  Jiidi- 
catareact,aDd  In  aomeof  uar  ststerstatee. 
It  IB  necessary  to  plead  tbe  statute.  8 
Amer.  ft  Enff.  Eoc.  Law,  p.  747,  note  2; 
Uratram  v.  Pierce,  14S  Mass.  386.  9  N.  E. 
Bep.  819;  Lawrence  t.  Chase.  54  Me.  lOU; 
Farwell  v.  Tlllson.  7<t  Me.  227;  Bird  v. 
Mnnroe,  66  Me.  S4B;  Dock  Co.  v.  Dewey.  6 
Gray.  446.  In  this  state  cases  may  be 
foand  where  tbe  opinion  is  expressed  that 
the  defendant  may  avail  Himself  at  the 
trial  of  the  b^eflt  of  tbe  statnte,  under 
tbe  general  issue,  by  objection  to  verbal 
proof  o(  tbe  contract.  Some  of  these 
cases,  and  perhaps  tbe  principal  ones, 
have  already  been  cited  to  show  wben 
and  bow  tbe  defendant  la  deemed  to  have 
waived  the  benefit  of  the  statute  by  ad- 
mitting the  allegations  of  the  complaint. 
It  is  proper,  I  think,  to  observe  that  tbey 
are  cases  where  the  complaint  was  admit- 
ted in  some  way,  or  the  decision  was  be- 
fore the  Code,  or  foanded  upon  antborll^ 
antecedent  to  it.  The  recent  cases  In  this 
eoort  Huataln  tbe  view  that  It  la  neces- 
sary to  plead  the  statute.  Tn  Porter  v. 
'WormatfT,  94  N.  Y.  450,  Judge  Andrews 
said :  "The  general  rale  1b  that  the  defense 
nf  tbe  statute  of  frauds  must  be  pleaded. 
*  *  *  It  cannot  be  dunbted  that  If  the 
defendants  had  brought  an  action  to  re- 
cover a  balance  claimed  tn  be  due  on  the 
contract  for  the  purchase  of  tbe  bonda, 
without  disclosing  whether  tbe  contract 
-waa  oral  or  written,  the  plaintiff  would 
have  been  bound  to  plead  the  statnte  to 
avail  himself  ut  its  protection."  In  that 
case  tbe  plaintiff  bad  recoguised  the  exist- 
ence of  the  contract  by  bringing  an  action 
upon  it.  and  It  was  held  that  he  was  not 
in  a  position  to  iinestion  the  validity  of  It 
under  tbe  statute.  In  Hamer  v.  Bidway, 
124  N.  Y.  588,  27  N.  E.  Rep.  256,  the  action 
was  against  the  executors  of  a  deceased 
person  npun  a  verbal  promise  to  bis 
nephew  that  he  would  give  him  a  large 
sum  of  money  at  21,  if,  in  tbe  mean  time, 
be  would  abstain  from  the  ose  of  Uqnor, 
cigars,  billiards,  etc.  Tbe  promise  was 
conftrmed  by  a  letter  from  tbe  uncle  after 
tbe  boy  became  ol  age.  it  was  insisted 
that  the  promise  was  within  the  statute. 
After  stating  that  the  deceased  had 
waived  the  defense  by  his  letter  and  state- 
ments snbsequent  to  the  time  of  perform- 
ance, the  court,  Parker,  J.t  delivering  tbe 
opinion,  said:  "Were  it  ottaerwiae,  tbe 
statnte  conld  not  now  be  invoked  in  aid 
of  tbe  defendant.  It  does  not  appear  on 
the  face  of  the  complaint  that  the  agree- 
ment Is  one  prohibited  by  the  statute  of 
frauds,  and  therefore  aur.b  defense  cannot 
be  made  available  unless  set  up  In  the  an- 
swer." In  Wells  V.  Monlhan,  129  N.  Y. 
161,  29  N.  E.  Rep.  282,  the  action  was  npon 
a  written  promise  to  pay  the  debt  of  an- 
other  wlthoot  expressing  any  considera- 
tion, and  it  was  nrged  npon  the  ai^nment 
bare  that  it  was  void  under  the  statute. 
v.84if.B,no.22— 58 


Passing  npon  that  point.  Judge  Finch 
said:  ^Sofaras  the  defense  in  this  case 
rests  npon  the  statute  of  frauds  it  must 
fall,  for  twu  reasons:  No  sncb  defense 
has  been  pleaded,  and  it  Is  not  raised  by 
theaverments  off  tbeeomplalnt;  and  with- 
out one  or  the  other  of  these  conditions 
tbe  defense.  If  existing,  cannot  be  made 
available." 

Wltboutrelerring  toother  casesin  wblcb 
the  precise  point  does  not  seem  to  have 
been  discussed  or  noticed,  sufficient  ap- 
pears to  show  tbe  tendency  of  late  deci- 
sions in  this  court.  They  announce  a  rule 
well  settled  and  familiar  In  analogous 
cases.  Tbe  statute  of  frauds  Is  a  shield 
which  a  party  may  use  or  not  for  his  pro- 
tection, just  as  be  may  use  tbe  statnte  of 
limitations,  the  statute  against  usury, 
that  against  betting  and  gaming,  and 
others  that  might  be  mentioned.  1  take 
It  to  be  a  general  ruleof  universal  applica- 
tion that  tbe  statutes  last  mentioned  are 
not  available  to  a  partyuoless  speciflcally 

f>]eaded,  and  there  la  no  reason  tor  mak- 
ng  the  statnte  of  frauds  an  exception  to 
tbe  rale.  The  present  system  of  proce- 
durelslfiunded  upontbeldea  that  litigants 
should,  when  possible,  know  In  advance 
the  precise  qoestlons  tbey  must  meet  at 
the  trial.  When  a  contract  is  set  out  In 
the  complaint  as  tha  cause  of  action,  and 
tbe  defendant  Intends  to  assail  it  on  some 
special  or  statutory  gronnd,  the  general 
spirit  of  the  system  Is  not  complied  with 
unless  notice  is  given  of  this  Intention  to 
tile  opposing  par^  by  the  pleadings. 

In  the  solution  of  tiiis  question  tbe  pro- 
visions of  tbe  Code  should  not  be  over- 
looked. The  statute  may  be  need  as  a 
defense  to  actions  on  certain  agreements. 
A  defense  must  now  be  presented  either 
by  demurrer  or  answer.  Code,  S  487. 
When  the  defect  In  the  plaluUff's  cause  of 
action  appears  on  tbe  face  of  the  com- 
plaint, tbe  defense  must  be  Interposed  by 
demurrer.  Sealdon  488.  When  tbe  com- 
plaint does  not,  as  In  this  case,  disclose 
an  invalid  agreement  upon  its  face,  but 
it  is,  in  fact.  Invalid  for  some  reason,  the 
defendant  must  take  tbe  objection  by  an- 
swer, (section  498;)  and  If  the  oblectlon 
Is  not  taken  in  either  way  the  defendant  Is 
deemed  to  have  waived  It,  (eectlnn  499.) 
The  eooclnslan  is  thus  reached  that  the 
defendant  waived  the  benefit  uf  the  stat- 
ute in  this  case  by  omitting  to  plead  It. 

It  is  claimed  by  tbe  learned  counsel  for 
tbe  plaintiff  that  tbe  agreement,  as  pleaded 
nnd  proven,  was  not  within  tbe  statnte, 
since  it  amounted  to  a  renting  ol  apart- 
ments in  a  city  bouse  tor  business  pnr- 
poses,  witb  board  and  lodging  added,  and 
was,  therefore,  good  as  a  verbal  lease  for 
one  year.  BInmenthal  v.  Bloomlngdale, 
100  N.  Y.  558.  S  N.  E.  Rep.  292;  Laugbran 
V.  Hmith.  75  N.  Y.  209;  Reeder  v.  Sayrp,  70 
N.Y.  184;  Oliver  V.  Moore, 53  Hun,  472,6  N. 
Y.  Supp.  413;  afBrmed  131  N.  T.  589.  9U  N. 
Rep.  65.  it  Is  unnecessary  to  consider 
this  question,  as  the  conclusion  reached 
witb  reference  to  the  question  of  pleadbig 
is  fatal  to  the  appeal.  Tbe  Judgment 
abonld  be  affirmed.  All  concor,  except 
EARL  and  PBCKHAH*  JJ.,  dissenting. 
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VOGBL  T.  LBHRITTBE  et  al. 
(Court  of  Appeals  of  New  York.  Oct.  3, 1893.) 
WiLi*— Validity— ExiocnoN. 

A  rnxBoa  ownfns  real  propertr  in  New 
Toik,  whfle  in  a  foreign  coantiy,  execnted  an 
Instiinment,  disposiriK  of  all  her  property, 
which  she  entiued  her  "last  will,"  and  which 
she  signed  only  in  the  presence  of  a  notary, 
and  Inclosed  In  an  envdope,  which  she  sealed. 
By  an  indorsement  on  the  envelope,  the  no- 
tary and  two  witnesses,  whom  he  then  called 
In.  certified  Uiat  the  envelope  contained  the  last 
will  of  the  testatrix,  "according  to  her  oral 
declaration."  A  s^arate  instrument  was  then 
executed,  repeating  the  statement  contained  on 
the  envelope,  and  was  signed  by  the  testatrix 
and  the  witnesses,  and  by  the  notary,  and  was 
sealed  with  his  notarial  seal.  All  the  papers 
were  deposited  by  the  testatrix  with  the  no- 
tary, atid,  that  this  was  not  a  valid  will  un- 
der the  laws  of  New  York,  requiring  that  a 
will  be  subscribed  at  the  end  by  the  testator 
in  the  presHice  of  two  attesting  witnesses,  or 
acknowledged  by  the  testator  to  each  of  the 
witnesses  to  have  been  so  sabscribed,  and  ttiat 
the  witnesses  see  the  signature,  and  sign  at  the 
end  of  the  will  at  the  testator's  request.  18 
N.  Y.  Snpp.  923.  affirmed. 

Appeal  Irum  supreme  court,  general 
term,  first  department. 

Action  b.T  Maria  Anna  Vogel  agaltist 
Marta  Lacia  Lebrlttsr,  Charles  Lehrlcter. 
and  others  for  partition.  Prom  a  Judf;- 
ment  of  the  general  term  (IR  N.  Y.  Supp. 
92i))  affirming  an  Interlocutory  Judgment 
entered  on  the  report  of  a  referee,  defend- 
ant Uharleii  Lehrltter  appealii.  Affirmed. 
.  The  other  facts  (utly  appear  In  the  fol- 
lowing statement  by  PECEHAM,  J.: 

This  action  was  brought  fortbe  purpose 
of  obtaining  a  partition  of  two  lota  on 
West  Tiilrty-Elgbth  street  In  the  city  of 
Npw  Torkt  which  formerly  belonged  to 
oite  Maria  Anna  Lebrltter,  who  died  In 
Germany,  January  29,  1890.  The  com* 
plaint  alleged  that  the  plaintiff,  among 
others,  was  an  heir  at  law  of  the  former 
owner,  Mrs.  Lebritter,  and  that  she  had 
died  Intestate,  and  that  a  document  which 
had  been  presented  as  her  laat  will  and 
testament  had  not  been  daly executed  and 
published  as  renuired  by  the  statute  of 
New  York,  and  in  consequence  thereof  the 
real  estate  of  which  she  died  seisel  had  de- 
8cend*Kl  to  her  heirs  at  law.  The  defend- 
ant Chnrlea  Lehrltter  denied  that  the  de- 
ceased had  died  Intestate,  and  he  alleged 
that  ahe  had  duly  executed  and  pahltshed 
her  will  In  the  city  of  Wnersburg,  Ba- 
varia, Germiiny,  on  or  about  the  IHth  day 
of  October,  18}!)2.  The  whole  controversy 
arises  over  the  question  whether  the  facts 
show  a  due  execution  and  publication  of 
a  will  by  Mrs.  Lehrltter  in  Germany  at 
the  time  and  place  stated.  The  action 
was  referred  to  n  referee,  who  found  that 
the  paper  was  not  duly  executed  and  pub- 
lished, and  that  Mrs.  Lehrltter  bad  died 
Intestate,  and  Judgment  for  partition, 
etc..  was  therefore  ordered.  If  the  paper 
writing  were  a  duly  executed  and  pub- 
lished will,  then  the  defendant  Charles 
Lehrltter  would  take  as  devisee  the  real 
property  which  was  described  In  the  com- 
plaint: otherwise,  he  would  take  nntti- 
)ng.  He  therefore  appealed  to  the  geueral 
term  of  the  supreme  court  in  the  first  de- 
partment from  the  Judgment  for  a  parti- 


tion eatered  upon  the  report  of  thb  ref- 
eree. The  supreme  court  afflrnmd  that 
Judgment,  and  he  then  appealed  to  this 
court.  The  evidence  upon  which  the  case 
waa  decided  Is  undisputed,  and,  so  far  aa 
material  to  this  question.  It  cooiiIstB  of 
facta  agreed  upon  by  the  parties.  By  this 
statement  of  facta  It  appeara  that  Mna. 
Lehrltter  waa  a  citlsen  ot  New  York  at 
the  time  of  her  death,  and  was  then  dom- 
iciled In  Germany,  and  was  the  owner  of 
tbe  real  estate  mentioned  in  the  com- 
plaint. She  left  certain  heirs  at  law  who 
were  descendants  ot  her  slaters  and 
brother.  The  defendant  Charles  Lehrltter 
was  not  one  ot  such  helm,  and  his  only 
claim  depended  upon  proving  tbe  will  met 
up  In  the  pleadings.  Tbe  statement  In 
the  third  and  following  paragrapba  then 
proceeds  to  give  In  detail  all  tbe  facta  re- 
lating to  tbe  drawing, execution. and  pub- 
lication of  the  alleged  will,  as  follows: 

"Third.  On  tbe  13th  day  of  October, 
lH82,at  Wtieraburg.  Bavaria.  DIrlch  Hath, 
royal  Bavarian  notary,  a  public  official, 
at  tbe  request  of  the  said  Maria  Anna 
Lehrltter,  ahe  being  then  domiciled  In  Ba- 
varia, formulated.  In  tbe  German  lan- 
guage, a  paper  writing,  which  having 
been  read  to  and  understood  by  her,  she 
thereupon  subscribed  her  slgnntore  there- 
to, at  the  end  of  the  said  paper  writing,  In 
the  presence  of  the  said  Ulrk-h  Hath  only, 
royal  notary  as  aforesaid. 

''Fourth.  Tbe  following  Is  a  correct 
translation  Into  tbe  English  language  of 
tbe  said  paper  writing:  'My  Last  Will. 
1.  Considering  my  circumstances  as  to 
property,  I  poasens  here  a  house  and  lot 
with  appurtenances  in  Snnderielacla, 
Number  15^,  ot  tbe  approximate  valae  ot 
(30.000  M.)  thirty  thousand  marka,  and 
personal  property  of  tbe  approximate 
value  of  (6,000  M.)  six  thousand  marks. 
Furthermore,  I  posross  in  New  York  two 
houHea  and  lots  with  appurtenances.  Nos. 
807  and  309  West  Thirty-Eighth  street,  be- 
tween Eighth  and  Ninth  avenues;  In  addi- 
tion to  which,  the  lota  are  also  my  prop- 
erty, of  the  approielmate  value  ot  ($12,0001 
twelve  thousand  dollars.  Furthermore,  I 
have  mortgagee  In  Amerira,  loaned  upon 
different  pieces  ot  property,  of  the  total 
approximate  value  ot  nineteen  tbwusaod 
sevec  hundred  dollars,  (9J9.700.)  IL  I  ap- 
point aa  my  sole  and  universal  belr  end 
legatee  otwhat  will  hereafter  be  myes* 
tate  Maria  Anna  Lehiitter,  daughter  of 
tbetaflor,  Nickulans  Lehrltter,  My  brotber- 
In-law,  and  of  my  niece,  bis  wife,  Maria 
Lucia  Lehrltter.  She  was  born  In  New 
York  on  the  sixth  day  of  January,  1861. 
She  was  adopted  and  educated  by  myself 
and  my  late  busbaud,  Jobann  Adam 
Lehrltter,  as  our  only  child,  and  also  re- 
sides at  the  present  time  with  me.  She, 
my  principal  legatee,  shall,  however,  be 
bound  to  pay  the  following  legacies:  The 
following  persons  shall  receive  as  follows: 
(1)  Karl  Lehrltter,  bom  Edelmann.  dealer 
In  wines  in  New  York,  the  two  houses  and 
lota  in  New  York,  as  more  particularly 
described  above.  (3)  Johann  Xjehrltter, 
born  Edelmann,  brother  of  Karl  Lehrlt- 
ter, <«2,0OU.)  two  thousand  dollars.  Hhi 
present  place  ot  residence  la  unkoown  to 
me.    (8)  My  brother-in-law,  Nlckolans 
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Lehritter,  tailor  In  New  York,  ($1 ,000.)  one 
thousHDd  dollars.  (4)  My  niece,  the  wHe 
of  the  former.  Maria  Lncia,  alao  ($1,000) 
one  tbonsand  dollars.  (6)  Tbelr  three 
children,  at  thie  time  infanta,  to  wit,  (a) 
Dory,  (b)  Willy,  (c)  Karry.  (Lehrltter.) 
each  of  these  ($1,000)  oue  thuutiaod  dol- 
lars. This  leKacy  of  three  thousand  dol- 
lars shall  be  separate  property  of  the  leg- 
atees, and  their  parents  shall  hare  the 
usufruct  thereof  until  the  end  of  the 
twenty-first  year  of  the  life  of  these  chil- 
dren, up  to  which  time  these  leKadee  shall 
also  be  mutually  Inheritable  amons  the 
eblldren.  (6)  Peter  Lehrltter.  painter,  my 
brother-in-law,  (f2,0OO.)  two  thousand 
dollars.  (7)  Tothe  threesonsof  Dorothea 
Well,  wife  of  u  carpenter  Id  Bnbetadt, 
District  of  Bojiberg,  in  Baden,  vis.  Karl, 
Frederich,  and  William  ( Wels,)  each  U.OOO 
M.)  one  thonsand  marks.  (H)  Marga- 
retna  Heer,  bom  Boetiel,  my  niece.  In 
JLaudenbaeh,  District  Mergentheim.  (1,000 
M..)  one  thousand  marks.  This  is  myfree, 
wvU-coosldered  last  will,  which  I  have 
myself  read  and  signed  in  execution. 
Wuersbur^.the  thirteenth  day  of  October, 
one  thousand  eight  buodred  and  elffbty- 
two.  Maria  Anna  T^hrltter.'  That  the 
real  property  described  in  the  foregoing 
paper  writing  as* 807  and  SM  West  Thirty- 
Eighth  street,  between  Eighth  and  Ninth 
aTenuee,' In  the  city  of  New  York,  Is  the 
same  as  that  described  in  the  first  subdl- 
Tlsion  hereof. 

"Fifth.  That  the  said  paper  writing  de^ 
scribed  In  subdlTisIon  fonrtb  hereof  never 
bad  npon  auypartot  It  the  signature  of 
any  person  or  persons  whatsoever  except 
the  signature  of  Maria  Anna  Lehrttter,  as 
aforesaid,  and  that  anch  slgQNtore  was 
snbseribed  at  the  end  of  such  paper  writ- 
ing. 

"Sixth.  That  immediately  thereafter, 
and  in  the  presence  o<  the  said  Hutb,  the 
said  paper  writing  described  in  subdivi- 
sion fourth  hereof  was,  without  any  alter- 
ation whatever,  placed  in  an  euvAlope  by 
the  said  Maria  Anna  Lebritter,  deceased, 
which  said  envelope  was  thereupon  imme- 
diately sealed  up  by  her  with  her  seul, 
which  bore  the  letters  *M.  A.  L.,  New 
York.'  That  said  envniopeuever  contained 
incloeed  In  It  anything  other  than  the 
paper  writing  described  in  subdivision 
fourth  hereof.  That.  Immediately  after 
such  sealing  had  been  completed,  there 
were  written  by  tbe  said  Huth  on  the  out- 
side of  said  envelope  the  following  words : 
'Testament  of  Mrs. Maria  Anna  Lehrltter. 
widow  of  a  private citlsen  here.  The  un- 
dersigned royal  notary  hereby  certlfles  by 
his  signature,  and  that  of  the  two  wit- 
nesseti  who  were  called  In.  with  the  addl- 
tloD  of  his  official  seel,  that,  according 
to  theoral  declaration  of  Mrs.  Maria  Anna 
Lebritter,  there  la  contained  In  this  envel- 
ops her  last  will.  Wuerzhnrg,  the  18th 
of  October,  1882,*— which  words  were  there- 
after, and  before  signature,  read  aloud  to 
the  said  Maria  Anna  Lebritter  and  the 
witnesses  hereinafter  named. 

"Seventh.  Immediately  thereafter,  and 
In  the  presence  and  hearing  of  Johann 
Oeorg  Giitbrod  and  Frans  Jaeger,  two 
competent  witnesses,  tbe  said  Maria  Anna 
Lehritter  handed  the  said  envelope  con- 


taining the  aforesaid  paper  writing,  and 
inscribed  and  nenled  up  as  atoreeald,  to 
the  said  Huth,  and  at  the  same  time 
made  tbe  following  declaration  orally: 
'  In  tbe  envelope  which  I  have  Just  banded 
you  there  is  contained  my  lest  will.  In 
caie  this  should  not  be  legal  as  a  lass  will 
and  testament,  1  wish  to  baveJt  carried 
Into  effect  as  a  codicil,  gift  causa  mortis, 
or  In  any  legal  way  possible,  and  it  la  the 
result  of  my  free  will.  At  the  same  time 
I  revoke  all  former  testamentary  docu- 
ments and  directions,  especially  the  testa- 
ment which  was  made  before  the  present 
notary  on  tbe  fourteenth  of  August,  oue 
tbonsand  eight  hundred  and  serenty-flve, 
and  declare  the  same  to  be  revoked  and 
null  and  void.' 

"iiigbth.  Immediately  thereafter,  and 
at  the  request  of  tbe  testatrix,  and  In  her 
pFMence,and  lu  the  presenceot  each  other, 
tbe  said  Huth,  Quthrod,  and  Jaeger  did 
sign  thidr  names  as  witnesses  on  (he  said 
envelope  at  the  end  of  the  statement  set 
forth  in  subdivision  sixth,  and  the  said 
Hutb  did  also  a<ld  his  ofHclal  seal  to  his 
signature.  The  said  envelope  contained 
no  other  InBcrlption.aigaature,  or  wrliUng 
than  tJime  hereinbefore  mentioned. 

"Ninth.  Immediately  thereafter,  and  in 
the  presenee  of  all  the  persona  before 
named,  the  said  notary  drew  the  follow- 
ing Instrument:  *  To-day,  on  the  thir- 
teenth day  of  October,  one  thousand 
eight  hundred  and  elghty-twu,  (IS  Octo- 
ber, 1882.)  there  appeared  before  me.'Ulrlcb 
Huth,  royal  Bavarian  notary,  with  an 
office  at  Wuersburg,  lu  my  office  at  thin 
place,  Ura.  Maria  Anna  Lehritter,  born 
Boetsel,  known  to  me  with  reapect  to 
her  name,  position,  and  residence,  and  re- 
quested me  to  receive  upon  deposit  her  last 
will.  After  I  had  then  procured  two  doc- 
umentary witnesses  in  the  iMrsons  of  the 
two  men  known  to  me  with  respect  to 
tbirir  names,  position,  and  residence,  (1) 
Johann  (JeorgGntbrod.  grinder.  (2)  Frani 
Jaeger,  blacksmith,  both  of  this  place, 
against  wbom  there  were,  according  to 
their  own  statements,  nu  objections  which 
made  them  Incapable  of  being  wl  tneases, 
and  had  also  convinced  myself  by  a  suit- 
able conversation  with  Mrs.  Maria  Anna 
Lehritter  of  her  intellectual  capacity  to 
dispose  of  her  property,  Mrs.  Maria  Anna 
Lehritter  banded  to  me  an  enveloiw  with 
the  superscription,  "Testament  at  Mrs. - 
Maria  Anna  Lehritter,  widow  of  a  pri- 
vate citizen  here,"  sealed  once  with  a  pri- 
vate seal,  which  bore  the  letters,  "M.  A. 
L.,  New  York,"  and  thereupon  declared 
orally:  "In  the  envelope  which  I  have 
Just  hand^  yon  there  la  contained  my 
last  win.  In  case  tlita  should  not  be  legaU 
I  wish  to  have  it  carried  Into  efleet  as  a 
codicil,  girt  causa  mortis,  or  in  any  legal 
way  possible,  and  it  Is  tbe  result  of  my 
free  will.  At  the  same  time  I  revoke  all 
former  testamentary  docnments  and  di- 
rections, especially  the  testament  which 
was  made  before  tbe  present  notary  on 
the  tonrteenth  day  of  August,  one  thou- 
sand eight  hundred  and  seventy-five,  and 
declare  the  same  to  be  revoked  and  null 
and  void."  Thereupon,  I,  the  notary, 
through  my  elgnature  with  the  above, 
.the  witnesses,  and  with  the  addition  of 
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ms  oflSclal  seal  epon  tbe  enveloptt,  did 
c«tlfy  that,  aecordlDg  to  tbe  oral  derla- 
ratlon  of  Mnria  Anna  Lebrltter.  In  thl»  pd- 
velope  tbere  la  coatained  h«r  last  will, 
and  bere  received  It  among  my  ofBcfaldoc- 
umentB.  About  tbeae  proceedings,  I,  tbe 
notary,  bave  drawn  this  present  docn- 
inent,  read  It  to  Mrs.  Maria  Anna  Lebrlt- 
ter and  botb  tbe  wltoesses,  in  tbe  unln- 
terrapted  presence  of  all  of  wbom,  wltb 
me,  the  notary,  all  tbeee  proceedings  had 
taken  place,  and  bave  signed  it  in  com- 
pany with  all.  In  testimony  tbereol. 
Maria  Anna  Lefaritter.  Juh.  Georg  Qat- 
brod.  Frani  Jaeger.  [L,  B.]  [Hlffned] 
Hutb,  Koyal  Notary.' 

"Tentb.  That  the  statemenlaln  theeaid 
notarial  Instrument  of  wbat  eald  notary 
and  tbe  said  Maria  Anna  J^ebritter,  de- 
ceased, and  tbe  said  (lUtbrod  and  Jaeger, 
severally  did  or  said,  are  true,  and  that 
tbe  paper  writing  which  tbe  said  Maria 
Anna  Lebrltter,  deceased,  then  requested 
tbe  said  notary  to  receive  on  deposit  as 
her  last  will,  la  tbe  same  writing,  without 
any  addition  or  change,  then  or  at  any 
other  time,  which  Is  described  lo  snbdlTi- 
slon  fourth  hereof,  and  which  was  con- 
tained in  the  aforpsald  envelope,  whlcb 
wae  at  that  time  sealed  ap,  written  upon, 
and  Indorsed  as  afuresaid. 

"Eleventh.  That  tbeaald  instrument  de- 
scribed In  Hubdlrlslon  uluth  hereof  was  sub- 
scribed by  tbe  said  Maria  Anna  Lehrltter, 
Gotbrod,  Jaeger,  and  Huth  at  the  end 
thereof,  In  tbe  premnce  of  each  other,  and 
all  the  Btatenieats  therein  set  forth  as 
having  been  made  by  tbe  said  Maria  Anna 
Lehrltter  were  made  to  and  in  tbe  pres- 
ence and  bearing  ot  tlie  said  Huth,  Jaeger, 
and  Gutbrod;  and  that  Immediately 
thereafter,  and  In  the  preeence  of  the  aald 
Maria  Anna  Lehrltter,  Gntbrud,  and 
Jaeger,  the  said  Bath  placed  the  said  en- 
velope, while  sealed  up  and  Inclosing  tbe 
paper  writing  described  In  subdivision 
fourth  herein, loosely  between  the  leaves  of 
the  eald  instrument,  theaald  inetrnment  be- 
ing a  separate  sheet  of  paper  tulded  In  tbe 
middle;  and  that  Immediately  tbereapon, 
and  in  tbe  preaence  of  the  persona  afore- 
said, the  said  notary  toolE  tbe  said  Instru- 
ment with  the  said  envelope  and  con- 
tents placed  between  Ite  leaves  as  afure- 
said, and  deposited  tbe  same  among  his 
official  documents  in  a  place  In  the  office 
■of  the  said  notary  kept  for  that  purpose, 
where  all  tbe  said  papers  remained  nndla- 
turbed  nutll  after  tbe  death  of  the  testa- 
trix. That  after  the  death  of  the  testa- 
trix all  the  said  papers  were  so  found  by 
tbe  snid  notary,  the  said  envelope  being 
found  sealed  up,  with  Its  contents  and 
Buperecrlptlona  Intact,  and  still  lying 
separately  and  loosely  between  the  leaves 
of  tbe  said  Instrument.  That  after  tbe 
death  of  the  testatrix  tbe  said  Huth  took 
tbe  aald  envelope  containing  tbe  said  pa- 
per writing  from  and  between  the  leaves  of 
tbeaald  instrument,  and  made  a  certified 
copy  of  the  said  instrument,  and  person - 
ally  deposited  with  the  royal  district 
court  number  1  In  W^ueraburg,  Bavaria, 
the  aald  envelope,  sealed  up  as  aforesaid, 
and  containing  the  aald  paper  writing, 
together  with  a  copy  of  the  aairi  Instrument 
eertlHed  by.hlmBell  m  notary  aa  aforesaid. 


and  tbat  he  kept  In  hla  pOBBeaalon  the 
original  of  aald  Instrument. 

"Twelfth.  The  said  paper  writing  flrat 
aforesaid,  as  signed  under  the  circum- 
stances hereinbefore  stated,  with  the  Inclos- 
ing and  sealing  therof  in  an  envelope,  and 
the  making  of  the  Indorsement  on  aucb 
envelope  with  the  accompanying  circum- 
stances, and  the  making  and  signing  of 
the  Instroment  set  forth  in  aubdivlalon 
ninth  hereof,  as  hereinbefore  atated,  con- 
stituted the  making  a  valid  will  for  the 
passing  of  the  title  to  real  etitate  situated 
In  Bavaria.  It  has  ttaerebeen  admitted  to 
probate.  None  of  aald  writings  can  be 
removed  from  Bavaria,  whore  they  now 
remain,  and  none  of  the  originals  can  be 
produced,  such  production  being  contrary 
tn  the  laws  of  Bavaria.  Ail  tbe  tranaac- 
tlona  hereinbefore  stated  took  place  at 
one  meeting  of  tbe  persons  herein  named, 
aald  meeting  being  held  solely  for  the  pur- 
poaedebcrlbed.  Theaald  Huth  was  a  pub- 
lic officer  of  Bavaria,  and  us  such  author- 
ised by  the  laws  thereof  to  perform  all  the 
acts  hereinbefore  stated  to  bave  t>een  by 
him  performed,  and  such  performanc« 
having  l>een  in  eorapllanee  with  the  laws 
of  Bavaria  in  relation  to  the  execution, 
custody,  authentication,  and  proof  of 
wills  and  papers  relating  thereto. 

"Thirteenth.  Nothing  else  took  place, 
and  nothing  else  was  done  at  any  time, 
by  or  on  the  part  of  any  person  herelD 
mentioned,  germaue  to  the  issues  In  this 
action  other  than  la  recited  In  this  stipu- 
lation. All  statements  herein  contained 
are  to  be  taken  as  relating  only  to  qnm- 
tions  of  fact,  and  nut  aa  being  conclusions 
of  law. 

"Fourteenth.  At  tbe  data  of  all  tbe 
transactions  herelDbefore  aet  forth,  tbe 
said  Maria  Anna  Lebritter  was  nf  Hottnd 
mind  and  of  full  testamentary  cnpaclty. 

"Flfteentb.  The  person  described  as 'Karl 
Lebritter,  bom  Edelmann,  dealer  In  wines 
in  New  Torft.'  in  the  paper  writing  flrat 
described, is  tbe  defendant  Obaries  Lebrit- 
ter In  this  action.  Maria  Anna  Lebritter, 
who  la  described  herein,  la  the  same  pw- 
son  who  la  called  by  tbat  name  in  the 
complaint  In  this  action;  the  person  de- 
scribed In  tbe  paper  writing  In  aobdlvlalon 
fourth  hereof  aa  *  Maria  Anna  Lebritter, 
dauKbter  of  the  tailor,  NIckolaue  Lebrit- 
ter,' Is  the  plaintiff  herein,  Maria  Anna 
Vogel ;  tbedefendanc  Sebastian  Heer  Is  tbe 
huRbaad  of  the  defendant  Margaretba 
Heer;  and  the  dalMidant  Otto  A.  Togel  la 
the  husband  of  the  aald  Maria  Anna 
Vogel;  and  the  plalntW  and  all  of  tbe  de- 
fendants are  over  tbe  age  of  twenty-one 
years,  and  are  of  sound  mind. 

"  Dated  New  York.  November  23, 1891." 

Deyo,  Uuer  &  Bauerdorf,  (Robert  E. 
Deyo,  of  counsel,)  for  appellant.  Frederick 
W.  Holla,  for  respondent  Maria  Anna 
Vogel.  Richard  M.  Bruno, for  respondents 
Heer.  Emlle  Schultze,  Jr.,  fur  reapondenta 
M.  L.  Lebritter  and  O.  A.  Vogel. 

PECKHAM,  J.,  (after  stating  the  facts.) 
We  are  entirely  satisfied  with  the  opinion 
of  the  referee  In  this  case,  and  think  it  un- 
necessary to  onrselvea  add  anything  far- 
ther tiian  to  notice  very  briefly  one  or  two 
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crItlclaiiM  that  were  made  upon  It  by 
coodmI  tor  the  appelant  In  the  coarse  of 
the  araument  here.  It  is  Bald  the  vitAl 
point  In  the  case  Ih  whether  the  final  wrlt- 
Ine  (contained  lo  the  foregoing  ninth  Bub- 
dlvlsloo  of  the  statement  o(  facts)  was  ex- 
eeoted  as  a  will  or  codldl,  and  this  point 
the  coonsel  for  the  appellant  eays  was 
wholly  Iffnored  by  the  referee.  On  the 
contrary,  wo  think  he  not  only  did  not 
ignore  it,  but  that  he  decided  it  in  a  way 
which  was  opposed  to  the  claim  that  the 
final  writing  ever  was  executed  either  as  a 
will  or  cudicil.  He  distinctly  said  that 
the  flual  writing  eertlfles  to  thefurmaltttes 
which  attended  the  identification  of  the 
will  wbleb  was  in  the  envelope,  after  its 
execution  and  its  deposit  in  a  publicoffice, 
and  to  nothing  more;  and  we  are  of  opin- 
ion that  in  this  respect  tbe  learned  referee 
was  clearly  right.  There  Is  nooccasloa  to 
here  specify  and  minately  examine  bow 
the  final  writing  was  exernted,  for  It  is 
plainly  stated,  as  in  also  the  purpose 
thereof,  in  the  writing  Itself.  There  is 
nothing  in  that  paper  that  shows  that  It 
was  executed  as  a  will  or  as  a  codicil,  or 
that  it  was  In  fact  any  part  or  parcel  of 
the  paper  wrapped  in  the  envelope  and 
declared  by  the  testatrix  to  be  her  will.  I 
think  the  evidence  here  shows  beyoud  all 
controversy  that  tbe  testatrix  snppoBed 
she  bad  executed  her  will,  and  that  it  was 
wrapped  up  In  an  envelope,  and  that 
everything  done  sabBeqnently  was  done 
In  the  course  of  an  attempt  to  formally, 
and,  so  to  Bpeak,  officially,  Identify  socb 
paper,and  todeposlt  It  In  the  bands  of  the 
pablle  notary,  as  tbe  will  of  the  testatrix. 
I  am  nnable  to  see  how  any  other  eon- 
strnctlon  can  be  placed  upon  tbe  plain 
language  of  the  ninth  subdivision  of  the 
statement  alluded  to.  The  counsel  for  the 
appellant  admits  that,  If  this  final  writing 
were  not  executed  as  a  will  or  eodlcU,  then 
Mrs.  Lehritter  died  Intestate,  and  tbe 
Judgment  must  be  affirmed. 

Even  thoogh  the  statute  does  not  pre- 
scribe  what  shall  be  the  terms  In  which  a 
publication  of  a  will  sball  be  made,  or 
what  shall  be  the  terms  of  a  reouest  made 
to  the  witnesses  to  become  such,  yet  there 
must  be  an  acknowledgiaent  or  publlca- 
tiou,  and  there  must  be  a  request ;  and 
where  the  only  evidence  of  either  Is  con- 
tained In  written  papers  submitted  to  the 
court,  if  those  papers  do  not  show  a  pub- 
lication or  request,  the  evidence  is  Innuffl- 
clent  to  prove  tbe  aliped  will.  Regarding 
the  paper  In  tbe  envelope  as  a  separate 
docpment,  and  cunfeBsedly  there  Is  n  t  a 
particle  of  evidence  of  a  proper  subscrip- 
tion before  witnesses.  On  tbe  contrary, 
the  evidence  shows  a  noncompliance  with 
the  requisites  ol  tbe  statute  In  sucb  case. 
Viewing  the  papers  outside  the  document 
in  the  envelope,  and  It  Is  plain  they  cannot 
tie  rugarded  as  a  will,  or  as  a  part  there- 
of, because  they  conclusively  appear  to  be 
something  else.  It  may  be  assumed  that 
the  taatatriz  appeared  before  tbe  notary 
for  the  puroose  of  making  ber  will  and 
depositing  It  with  him.  Tbe  written  evi- 
dence snbmltted  to  the  court  shows  with- 
out contradiction  that  she  signed  a  paper 
as  her  will,  and  deprrslted  it  In  the  en- 
velope, and  everything  done  thereafter  by 


her  or  the  notary,  so  tar  as  the  writing 
shows,  was  done  for  the  purpose  of  Identi- 
fication alone.  It  is  said  that  an  nnat- 
tested  Instrument  of  the  character  of  a 
testamentary  dlf^positlon  may  be  so  lden< 
tifled  by  a  subsequent  will  or  codicil  as  to 
be  regarded  as  Incorporated  wltb  and 
forming  a  part  of  the  will  or  codicil. 
Brown  V.  aark,  77  N.  T.  869.  878.  Hence 
the  claim  that  the  paper  In  the  envelope  Is 
thus  Incorporated  with  and  does  form  a 
part  of  the  final  writing,  and  all  tlie 
papers  are  to  be  construed  as  forming  tbe 
will  of  tbe  testatrix.  Tbe  claim  might  be 
well  founded  If  tbe  final  writing  had  been 
executed  as  a  will.  In  the  case  of  Brown 
V.  Clark,  sapra,  tbe  testatrix,  while  an 
unmarried  woman,  had  duly  made  li?r 
will.  ShesubHequently  married,  and  there- 
by revoked  It.  After  that  time  she  duly 
executed  a  codicil  to  snch  will.  In  which 
she  referred  tn  it,  and  In  the  body  of  the 
codicil  she  declared  her  Intention  to  there- 
by republish,  reaffirm,  and  adopt  tbe  will, 
as  modified  by  the  codicil,  as  her  present 
will,  in  the  same  manner  as  If  then  execut- 
ed by  her,  and  then  followed  this  clause: 
Which  codicil,  in  connection  with  and 
amendment  of  my  will,  I  now  publish  and 
declare  together  as  cunstltntlng  my  last 
will  and  testament."  Tbe  codicil  was 
duly  executed  with  all  the  requirements  of 
tbe  law.  This  conrt  held  that  the  execu- 
tion of  the  codicil  was  a  republication  of 
the  n-Ul,  and  it  and  tbe  codicil  were  to  be 
considered  together  as  the  will  of  the  tes- 
tatrix. Tbe  evidence  in  that  case  left  no 
room  tor  doubt  (the  court  said)  that  the 
main  purpme  of  tbe  testatrix  In  making 
the  codicil  was  to  re-establlsb  the  will 
which  had  been  revoked  by  her  marriage. 
No  surh  fact  appears  here,  and,  on  tbe 
contrary.  It  does  appear  that  there  was 
an  absence  of  any  testamentary  Intent  as 
to  the  final  paper  when  tbe  signatures 
were  placed  upon  It. 

It  may  be  here  admitted,  as  claimed  by 
appellant's  eonnsel.  that  an  Invalid  snb- 
scrlptlon  Is  equivalent  to  no  subscription, 
and  the  paper  In  the  envelope  described  as 
a  will  may  therefore  be  regarded  as  un- 
signed, and  still  we  cannot  see  that  the 
final  writing  can  ever  become  a  part  of 
the  will,  or  that  tbe  signature  of  Mrs. 
Lehritter  to  the  final  writing  can  ever  be 
regarded  as  her  signature  at  tbe  end  of 
her  will.  Nor  can  we  find  any  evidence  ot 
a  request  on  ber  part  to  any  witness  to 
become  such.  It  is  periectly  evident,  from 
Its  contents,  that  tbe  final  writing  Is  not, 
and  was  not  Intended  to  be,  any  part  ot 
her  win  or  codicil,  and  her  signature  was 
not  placed  at  the  end  of  the  writing  fur 
tbe  purpose  or  with  the  intent  ot  thereby 
subscribing  sucb  an  Instrument.  In  the 
final  writing  tbe  testatrix  declares  orally 
thai  she  has  Just  handed  the  notary  her 
last  will,  and.  If  It  should  not  be  legal,  she 
wishes  to  have  It  carried  Into  effect  as  a 
codicil,  gift  causa  mortis,  or  In  any  legal 
way  possible.  This  does  not  make  the 
final  writing  a  will  or  codldl.  It  Is  but 
one  of  the  formalities  observed  by  tbe  par- 
ties in  the  course  of  Identifying  the  docu- 
ment contained  In  the  envelope  as  the  will 
of  tbe  testatrix,  and  to  call  tbe  final  writ- 
ing Itself  a  codldl  and  a  republication  ot 
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tbtt  win  would  be  to  make  of  the  meane 
for  IdeatifyluK  another  paper  tbat  very 
paper  itself.  In  any  view  tbat  we  can  take 
of  the  subject,  we  tbiok  tbe  order  ol  tbe 
iceneral  term  was  rigbt,  and  that  It  ahoald 
be  sfflrmed*  wttb  costa.  All  concDr. 


(UB  N.  T.  SM) 

BAILBT  T.  ROMS.  W.  A  O.  B.  GO. 
(Court  of  Appeals  of  New  Tork.   Oct  3, 189a) 

iHJVaT  TO  SEBTAKT—DaraCTITI  APPUAKCB8. 

1.  Id  an  actioo  bj  a  brakeman  againat  a 
railroad  company  for  personal  Injuries,  there 
was  evidence  that  at  a  certain  station,  while 
plaintiff  was  in  the  act  of  setdng  a  brake  on  a 
flat  car.  the  brake  rod  came  out,  because  of 
the  absence  «f  the  xdn  in  the  lower  end,  and 
caused  him  to  fall:  that  the  brake  had  not  be- 
fore been  ased  after  the  train  was  made  np, 
and  the  absence  of  the  pin  conld  not  be  seen 
hj  a  person  setting  the  brake,  but  could  by  in- 
Hwction  under  the  car.  There  was  no  ladica- 
tu»  that  the  pin  was  displaced  by  the  effort  to 
set  the  brake,  and  tbere  were  lodicatioos  tliat 
it  could  not  bare  fallen  out  as  the  result  of  the 
car's  motion.  Sdd,  tbat  it  was  error  not  to 
submit  to  the  Jury  tbe  question  as  to  wlieUier 
or  not  defendant  used  reaatmable  eara  in  the 
Inapectim  of  the  brake. 

2.  It  was  error,  in  KCh  case,  to  ezdnde 
e^denee  tliat  the  brakes  on  other  flat  cars  pot 
in  the  train  where  it  was  made  np  were  de- 
fective and  nselesb 

Appeal  from  inpreme  court,  freneral 
term,  fourth  department. 

Action  by  William  D.  Bailey  against  the 
Rome,  Watertown  ft  Ogdensburg  Rail- 
road Companyfor  personal  iDjuriescauHed 
by  defendant*!  nefrllgence.  From  a  Judit- 
ment  of  tbe  geDcral  term  <14  N.  Y.  Hupp. 
944.  mem.j  afflrmlng  a  Judgment  of  Don* 
suit,  plaintiff  appeals.  Reversed. 

Willinm  E.  Scripture  and  OewaM  P. 
Backus,  for  appellant.  Beardsley  ft 
Beardsley,  (Arthur  M.  Beardsley.  of  coun- 
sel,) fur  respondent. 

ANDREWS,  C.  J.  The  failure  of  tbe  de- 
fendant to  perform  Its  duty  to  nae  rea- 
sonable care  in  the  Inspection  of  the  brake, 
the  defect  in  which  caused  tbe  Injury  to 
the  plaintiff.  Is  the  gravamen  of  the  ac- 
tion. The  plalutifl  was  nonsuited,  on  the 
ground  that  there  was  no  evidence  of  neg- 
ligencA  on  the  part  of  the  defendant.  We 
thlDk  tbe  case  sboald  have  been  submit- 
ted to  tbe  Jury.  The  evidence  shows  tbat 
the  plaintiff  was  employed  as  brakeman 
onafrelftbt  train  of  tbe  defendant  run- 
ning from  Norwood  to  Rome.  On  tbe  day 
of  the  accldpnt,  after  the  train  bad  been 
made  up  at  Norwood,  ready  to  start,  6 
flat  cara  loaded  with  railroad  Iron  were 
placed  In  the  train  next  to  the  engine, 
and  tbe  train,  con^iltttlng  of  SO  cars,  then 
proceeded  to  De  Kalb  Junction.  The 
train,  bavins  been  stopped  at  that  sta- 
tion, was  started  asaln,  with  a  view  of 
placing  it  on  a  side  track,  moving  upon  a 
down  grade.  The  plaintiff.  In  the  per- 
formance of  his  duty,  attempted  to  setthe 
brake  on  the  fourth  flat  car  from  tbH  en- 
gine, and  swayed  upon  the  wheel  in  the 
usual  manner,  when  the  brake  rod  came 
out,  and  be  was  thrown  from  tbe  car,  and 
tatjnred  by  tbe  moving  train.  On  exam- 


ination after  tbe  injuiy  It  was  foand  tbat 

the  pin  In  the  bottom  of  tbe  brake  rod, 
designed  to  bold  the  rod  in  place,  was 
gone.  Tbere  was  no  evidence  huw  long 
this  defective  eondftlon  of  tbebraicehad 
existed.  Tbe  plaintiff  teatlfied  that  the 
rod  came  ont  easily  when  be  swayed 
upon  it.  The  absence  of  the  pin  conld 
not  have  been  seen  by  one  working  tbe 
brake,  but  an  Inspection  of  the  brake  on- 
der  the  car  wonld  have  disclosed  its  ab- 
sence. It  la  clalmM  la  bebaM  of  the  plain- 
tiff that  tbe  ei^dence  wonld  have  JusttOed 
tbe  Jury  In  finding  tbat  tbe  pin  was  oat 
when  tbe  train  left  Norwood,  and  tbat 
the  company  snnt  out  the  car  from  that 
place  in  a  defective  condition,  without  in- 
spection. Rule  99 of  the  company  provides 
that  conductors  "will  be  personally  re- 
sponsible for  examining  tbe  cars  in  their 
train  at  erery  conTenlent  point,  and 
pecially  at  water  stations,  and,  wltb  tbe 
taelp  of  the  men,  must  know  that  all  cara 
are  In  safe  condition,  and  no  wheels  or 
brakes  broken.**  Tbe  duty  of  a  railroad 
company  to  use  reasonable  care  to  pro- 
tect their  employes  from  injury  while  en- 
gaged upon  Its  trains  embraeea  tbe  obli- 
gation to  use  reasonable  care  in  fnmlsblag 
suitable  machinery  in  tbe  flrst  instance, 
and  to  keep  It  In  repair,  so  tbat  the  Uvea 
of  Its  employes  may  not  be  exposed  to 
unnecessary  peril.  The  duty  of  proper  In- 
spection for  tbe  puri>ose  of  dlscovertnir  de- 
fects which  may  arlae  from  use  la  a  part  of 
the  duty  owing  by  the  company  toita 
servants.  Where  an  employe  Is  Injured 
from  defective  machinery,  tbe  fact  tbat  be 
was  so  injured  does  not  alone  raise  a  pre- 
sumption of  negligence  on  tbe  part  of  tbe 
company.  "The  knowledge  of  the  dettet 
must  be  bmuKht  borne  to  the  master,  or 
proof  given  that  be  was  Ixnorant  of  tbe 
same  throngb  bis  own  negllffenee  or  want 
of  proper  care."  Allen,  J.,  Wright  t.  Ball- 
road  <^o..  26  N.  T.  606.  In  this  case  tbe 
company  bad  provided  for  a  proper  In- 
spection, which,  if  It  bad  been  made, 
would  have  led  to  the  discovery  of  tbe 
defective  condition  of  the  brake  at  Nor- 
wood, assuming  that  tbe  pin  was  not  In 
tbe  rod  when  the  train  started  from  that 
place.  The  rule  required  an  Inspection  at 
that  point,  and.  If  due  Inspection  waa 
omitted  there.and  thelnjnryresulted  from 
a  defect  then  existing,  a  case  waa  made 
for  the  Jury,  because  the  roaster  Is  never 
exonerated  by  the  negllKcnt  omission  of 
subordinates  to  perform  duties  wblcb  are 
Imposed  upon  him  In  his  character  aa 
master,  resnltlnK  In  Injury  to  other  em- 
ployes. We  think  tbere  was  enough 
shown  from  whii;b  the  Jury  might  infer 
that  the  pin  was  not  In  thu  rod  when  the 
train  left  Norwood,  and  that  the  failure 
to  discover  the  defect  there  was  In  conse- 
quence of  the  omiesion  to  properly  Inspect 
the  car  at  that  point.  It  appeared  that 
no  attempt  had  been  made  to  use  tbe 
brake  between  Norwood  and  De  Kalb 
Junction,  and  the  pin  could  not.  therefore, 
have  been  broken  or  displaced  by  any  use 
of  the  brake  between  these  points.  Tbe 
method  uf  fastening  the  pin  alter  passing 
It  through  the  rod,  as  explaloed,  Indlcataa 
tbat  It  coald  not  have  fallen  ont  an  tbe  r»> 
anlt  of  tbe  mert  motion  of  the  car.  Thsiv 
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nras  do  Indteatlcn-  that-  th«  pin  wma  dla- 
;>laoed  by  tbe  eHurt  to  «et  tbe  Drake,  alaee 
neither  the  plD  nor  aiij  broken  parts  Been 
to  have  been  found  at  tbe-plaee  ot  tbe  ao- 

:ldeDt. 

Tbe  trial  court  rejected  an  offer  on  the 
part  of  the  plalutiH  to  prove  tbst  the 
other  brakes  on  tbe  flat  cura  taken  In  at 
Norwood  were  in  a  defective  cootlltloa, 
wblcb  rendered  tbem  awteea.  Tkia  evi- 
dence was,  we  think,  competent  as  bear* 
Ing  upon  the  point  whether  tbe  flat  cnra 
were  Inspected  at  Dlorwood,  and  whether 
there  was  any  Inspeetlon  there  of  this 
brake  used  by  the  plaiDtllT.  Tbe  evidence 
ul  tbe  negllffence  ol  the  defendant  Is  not 
direct  or  positive,  but  this  Is  an  inBrmity 
which  attends  the  investlsation  ol  facta 
in  courts  ul  Justice  in  very  many  cases. 
Bat  while  a  veralct  foonded  apon  lofer- 
eocen  havInK  no  Jnst  basls  in  tbe  proven 
facts  ougbt  not  to  stand,  and  wbere  the 
grade  of  proof  le  such  that  the  Inference 
therefrom  ol  aD  eRseatlal  fact  Is  a  mere 
BpeculatloD.it  is  the  duty  of  tbeeoart  to 
withdraw  tfaecaselrom  tbejuiy,  Weare 
unwiUluK  to  say  In  this  case  that  there 
was  no  evidence  from  which  a  just  Infer- 
ence mlftbt  not  be  drawn  by  the  Jury  that 
the  defective  condition  of  the  brake  ex- 
iHted  when  the  car  left  Norwood,  and  that 
there  was  a  nesUgeot  failure  to  discover 
It  at  that  point.  Tbe  judement  should  be 
reversed,  and  a  new  trial  ordered  All 
concur. 


(139  S.  T.  848) 

KBLLY  V.  BLOOMmODALO  et  u. 

iOoart  of  Appeals  of  New  Tork.  OcL  8,  ISBS.) 

Macauno's  Lisif— ABuroomxiR  or  Oonaun^ 
Uatsbul  Mbk— Notiob  o»  Libit. 

1.  A  building  contract  provided  for  pay- 
ment  to  the  o(wtractx>rs  "every  thirty  Aa.ja,  m 
ancb  snm  as  Bhall  be  certified  by  the  architect, 
bat  twenty  per  cent,  shall  be  retained  until  the 
final  completion  of  the  contract"  The  coq- 
tractorB  abandoned  the  work,  and  it  was  com- 
pleted by  the  owners.  BM,  tb&t  the  20  per 
ouit  retained  by  tbe  owners  never  became  aae 
the  OMitrHctor,  and  there  was  notbins  to  which 
a  material  man'B  Uaa  filed  after  the  aband«i> 
ment  by  the  contractors  conld  attach. 

2.  A  payment  by  an  owner  to  a  contractor, 
made  with  foil  knowledse  of  a  claim  by  a  ma- 
terial man  agaliuit  the  contractor,  after  notice 
of  Ifen  has  been  filed  within  10  days  thero- 
after,  bnt  before  a  copy  of  the  notice  has  been 
served,  does  not  protect  the  owner  against  the 
lien,  thoogh  the  statute  (liaws  1885,  e.  3^,  | 
4)  provides  that  the  lien  claimant  shall  serve 
a  copy  of  the  notice  on  the  owner  within  ten 
days  after  filing,  "and  after  andi  service  such 
owner  or  the  person  in  Interest  shall  not  be 
protected  In  snr  payment  made  to  snbcontrac^■ 
or  or  other  claimant"  as  the  li«a  attaches  on 
the  filing  «e  the  notice.  19  N.  Y.  Siw  126, 
affirmed. 

Appeal  from  supreme  coart,  general 
term,  second  department. 

Action  by  Charles  H.  Kelly  aitalnst 
Joseph  B.  Bloomlnffdale,  Lyman  O. 
Bluouingdule,  and  othern  to  foreclose 
meehanles'  liens.  Defendants  William  F. 
Lawrence  and  James  V.  Lawrence,  prior 
Hen  claimants,  assert  tbelr  Hens.  From 
a  Jndfcment  of  the  general  term  (18  N.  Y. 
Supp.  ISO)  afflrmljig  .a  Judgment  for  de- 


fendants T^wrence.'^plalntlff  and  detwid- 
ants  Bioomlngdale  appeal.  AfBrmed, 

Matthew  L.  Harney,  (or  appellant  Kel- 
ly. Horwiti  ft  Hersbfield,  (Otto  Hor- 
wits,  of  connHeI,)for  appellants  Blooming- 
dale  and  otbers.  James  M.  Hunt,  for  re- 
spondents. 

O'BRIEN.  J.  Tbe  plaintiff  is  the  as- 
signee of  tbe  claim  and  lien  of  a  mechanic 
who  performed  work  and  furnished  ma* 
tertal,  under  an  SKreement  with  a  general 
contractor,  in  plumbing  and  fnrniRblng 
tbe  Kas  fixtures  In  two  houses  which  the 
contractor  agreed  to  build  and  complete 
for  the  owners,  tbe  two  Bloomlngdalea, 
respectively.  The  owners  and  other  me- 
cbauics  or  muterlal  men,  who  had  also 
filed  liens,  were  made  defendants,  and  an- 
swered, setting  up  dMenses  against  tbe 
plaintiff's  lien  which  be  sought  to  fore- 
close In  the  action.  Tbe  referee  dismissed 
tbe  complaint,  and  reported  with  re- 
spect to  the  other  liens,  snstaining  tbem 
against  the  plaintiff  and  the  owners. 
The  Judgment  entered  upon  tbe  report 
having  been  affirmed  at  toe  general  term, 
the  plaintiff  and  tbe  owners,  tbe  Bloora- 
Ingdales,  appeal  to  this  court.  The  lat- 
ter owned  land  as  tenants  In  common, 
and  on  the  18tb  of  March,  189U.  tbe  coo- 
tractor  agreed  with  each  of  tbem  sepa- 
rately to  bnlld  two  houses  on  tbe  land. 
The  contract  price  with  Joseph  B.  Bloom- 
Idgdale  was  911.460,  and  with  bis  brother 
Lyman  d.  $18,700.  The  houses  were  to 
be  built  and  completed  on  ot  before  Octo- 
ber 1st  thereafter,  but  the  contractor 
failed  to  perform,  and  abandoned  the 
work  about  August  6. 1890,  and  the  own- 
ers were  compelled  to  complete  tbem 
tbemmlves,  at  a  cost  greater  than  tbe 
price  stIpDiated  in  the  contract.  It  was 
stipulated  between  the  owners  and  con- 
tractors that  payments  should  become 
due  and  payable  "  every  thirty  days  In 
such  sum  as  shall  becertlAed  by  the  archi- 
tect, bnt  twenty  per  cent,  shall  t>e  re- 
tained nntll  the  final  completion  of  tlie 
contract;"  also,  that  In  all  matters  re- 
lating to  the  contract  tbe  architectshonld 
be  deemed  to  bo  tbe  agent  of  the  own- 
ers. The  plaintiff's  assignor  performed 
work  and  furnished -materials  on  one  ot 
the  houses  amounting  to  $710.76,  and  on 
the  other  to  the  amount  of  f  007.04.  He 
filed  a  notice  ot  lien  for  these  amnnnts  oo 
the  8tb  ol  August,  1880.  The  plainttB's 
appeal  raises  tbe  question  whether,  at 
that  date,  tbere  was  anything  due  to  the 
contractor  under  the  contract,  not  at>- 
sorbed  by  prior  liens,  to  which  his  lien 
could  attach.  Tbe  main  contention  on 
the  part  of  tbe  plaintiff,  and  tlie  only  ooe 
necessary  to  notice.  Is  that,  when  his  lien 
was  Sled,  30  per  cent,  of  the  cost  or  value 
nf  tbe  work  done  and  materials  fiirntsbed, 
up  to  that  time,  remained  unpaid  by  tbe 
owners,  aud  that,  as  they  have  had  the 
benedt  of  this  work  and  material,  a  Iten 
was  impressed  upon  that  sum,  amounting 
to  about  $14,000,  In  favorof  the  plaintiff. 
This  proposition  cannot  be  sustained. 
The  20  per  cent.  was.  by  tlu  contract 
which  the  owners  made,  to  be  retained  by 
them  till  tbe  final  completion  of  the  con- 
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tract.  It  nerer  was  completed,  and  heoee 
this  part  of  the  price  never  bncame  doe  to 
tbe  uoDtractor,  and  ble  sabcontractors 
have  no  other  or  different  clulm  to  It 
than  be  would  have.  It  was  retained  la 
order  to  eecure  tbe  owners  from  Una  by 
tbe  contractor's  default,  and  th«  right  to 
demand  It  by  any  one  depended  npon  the 
substantial  performance  of  tbe  contract, 
a  cfmdltlon  which  was  never  falfllled. 
Even  with  this  som  retained,  tbe  owners 
Htill  were  at  a  loss  on  account  of  the  de* 
fault,  as  tfaey  paid  In  all  a  sum  greater 
than  the  price  agreed  npon.  Duder  such 
circumstances,  there  Is  notblnglntbe  stat- 
ute or  any  rule  ot  equity  that  win  compel 
the  owners  to  pay  the  plalntlfTs  claim. 
This  is  tbe  only  qnestion  presented  by 
the  plaintiff's  appeal  that  requires  dlecos- 
slon,  and  as,  at  the  time  tbe  notice  was 
filed,  there  was  notblnic  due  to  tbe  con- 
tractor  npon  the  contract,  and  nothing 
became  due  or  payableto  blm  subsequent- 
ly, no  Hen  was  acquired.  Larkln  v.  Mc- 
MuIIIn.  120  N.  Y.  206,  24  N.  E.  Rep.  447: 
Van  Cller  v.  Van  Vechteu,  ISO  N.  T.  571, :» 
N.  E.  Rep.  1017;  J^uer  v.  Dunn,  115  N.  Y. 
405.  2L>  N.  E.  Rep.  270. 

Tbe  other  question  In  the  esse  arises 
between  the  defendants,  and  Is  presented 
by  the  owners*  appeal  from  that  part  of 
the  dedsloR  which  upholds  the  lien  aod 
claim  of  thedefendaots Lawrence,  whotnr- 
nished  tbe  lumber  used  by  Che  contractor 
before  be  abandoned  tbe  work.  The  facte 
out  of  which  this  part  of  tbe  controversy 
arises  are  these:  OnJ'ulyl6.1890,  there  was 
due  to  the  Lawrences  about  91,900  tor 
lumber  ordered  by  tbe  contractor,  and  no- 
tice of  lieu  therefor  was  filed  .luly  lOtb. 
About  9500more  lumber  was  subsequently 
furnished,  for  which  liens  were  Bled  July 
27tb.  On  tbe  2lAt  of  July  the  owners  paid 
to  the  contractor  f 2,600  npon  the  certifi- 
cates of  tbe  architect,  In  pursuance  of  the 
contract,  showing  that  such  suma  were 
due,  bearing  date  July  18th,  and  stnting 
upon  their  face  that  a  notice  of  the  Law- 
rence claim  for  lumber  had  been  filed. 
Tbe  arcbltect,  who,  by  tbe  terms  of  the 
contract,  was  tbe  agent  of  the  owners, 
had  been  shown  copies  of  the  notices  ot 
Hen  before  he  made  the  oertlflrates, 
though  they  were  not  actually  flled  until 
tbe  next  day.  Tbe  owners  also  had  ac- 
tual personal  knowledge  ot  tbe  claim  be- 
fore they  made  tbe  payment.  Under  a 
provision  of  the  contract  the  owners  were 
not  boojid  to  make  any  payment  to  the 
contractor  until  he  satisfied  them.  If  re- 
qalred,  that  material  men  and  subcon- 
tractors had  been  paid.  We  will  noc  stop 
to  Inquire  what  equities  arose  upon  these 
taets  between  the  material  men  and  tbe 
owners  Independent  of  any  statute.  Tbe 
qnestloo  Is  whether  the  payment  by  the 
owner  to  the  contrnctor  with  full  knowl- 
edge of  the  claim,  and  after  notice  of  lien 
therefor  had  been  flled,  Is  operative  under 
tbn  statute  against  tbe  Men  of  the  ma- 
terial man.  The  owners  claim  that  It  Is, 
and  this  eoDtention  rests  solely  upon  the 
words  of  the  last  clause  ot  section  4  of  the 
actA    After  pruvidlug  for  serrlce  ot  a 


>  Laws  1886,  c.  842. 


copy  ot  the  notice  upon  tbe  owner  within 
10  days  after  filing,  the  section  coneludeM 
In  these  wurds:  "And  after  such  service, 
such  owner  or  the  person  In  Interest  shall 
not  be  protected  In  any  payment  made  to 
subcontractor  or  other  claimant."  Tbe 
notice  was  served  npon  tbe  owners  witblD 
10  days  after  filing,  but  not  until  after  the 
payment  to  the  contractor.  Notwith- 
standing this  language,  it  is  apparent 
from  the  whole  statute  that  thu  lien  at- 
tacbtfs,  and  the  rights  ot  the  claimant  as 
against  the  owner  and  tbe  property  be- 
come fixed,  npon  filing  tb«  notlee,  and  so 
It  has  been  held  by  thlR  itonrt.  McCorkle 
V.  Herrman,  117  N.  Y.  303,  22  N.  E.  Rep. 
U46;  Eenner  v.Apftar,  83  N.  T.R41;  Hall  t. 
Sbeehan,  69  N.  Y.  618.  We  are  required  to 
gire  to  this  statute  a  liberal  construction, 
but  to  hold  that,  after  tbe  notice  is  ac- 
tually filed,  tbe  owner  Is  still  at  lit>erty  to 
make  payments  the  same  as  before.  In  dto- 
regard  of  It,  becanee  he  had  not  been 
taally  served  with  tbe  copy  provided  for, 
would  be  to  defeat,  In  many  cases,  Its  b«n> 
eficlal  purposes.  Whatever  may  have 
been  Intended  by  the  language  quoted.  IC 
Is  certain  that  It  does  not  In  words,  ur  by 
any  fair  Implication,  protect  the  owner 
who  pays  before  the  notice  Is  served,  and 
after  It  Is  filed.  The  meaning  of  the  stat- 
ute Is  to  be  ascertained,  not  from  a  single 
expression,  but  from  all  of  Its  provisions, 
as  well  as  the  general  scope  and  purpose 
In  view.  Moreover.  It  should  he  noted 
that,  although  the  ropy  of  tbe  notice  bad 
not  been  served  when  the  payment  was 
made,  yet  the  owners  bad  In  another  way 
not  only  constructive  notice  ot  the  lien, 
but  actual  notice  of  tbe  claim,  and  tbe 
fact  that  the  notlee  was  to  be  Immediately 
filed.  There  was,  we  think,  no  error  In 
tbe  dispusltlon  made  of  tbe  case  below, 
and  tbe  judgment  should  be  afilrmed, 
with  coatB  in  this  court  to  the  owners 
against  tbe  plaintiff,  and  to  the  defend- 
ants Lawrence  against  tbe  ownerg. 
All  concur. 

(1S9  N.  T.  $38) 
PEOPLE  T.  JOHNSON. 
(Court  of  Appeals  of  New  York.  Oct.  8, 1893.) 

HuBDn— Evrosiraa'.SBLr'DnwiBB. 

1.  Defendant,  a  convict,  had  a  fis^t  with 
a  fellow  convirt,  in  which  he  was  the  aggres- 
Bor.  While  the  keepera  were  remoTiae  him 
from  the  room  he  rroke  away  and  drew  a 
kalfe.  Ho  then  turned  on  another  convict, 
who  had  drawn  the  keeper's  atteution  to  the 
kuife,  and  was  by  hico  struck  with  a  stick  on 
the  liead.  He  then  tamed  on  deceased  and 
stabbed  him.  Deceased  atra^  him  with  a 
broom  handle  and  retreated,  when  defendant 
followed  him  np,  and  stabbed  him  to  the  heart, 
killing  him.  HHd,  that  snffi'dent  prmneditation 
was  shown  to  jnati^  coovlctkHi  of  murder  In 
the  first  d^ree. 

2.  Evidence  that  In  the  at&ay  that  fol- 
lowed defendant  killed  another  convict  and 
wounded  others  was  admissible  as  part  of  the 
res  gestae. 

S.  It  was  for  the  jury  to  determine  wheth- 
er there  was  aof  motive  for  the  crime,  and  a 
reciuest  for  an  instruction  that  there  was  no 
evidence  of  motira  waa  properly  denied. 

4.  An  instruction  that  if.  when  defendant 
broke  away  from  the  officers,  he  believed  that 
tbe  only  way  to  defend  himwU  was  by  the  use 
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tf  his  knife,  he  wu  jaatiflsd  in  so  doing,  and 
waa  not  called  upon  to  attempt  to  eecape,  was 
>Topdrly  refused. 

Appeal  from  coort  of  oyer  and  terminer, 
^ayujaa  contity. 

John  Johnson  was  convicted  ot  murder, 
Bud  appeals.  Affirmed. 

Amasa  J.  Parker,  tor  appellant.  Adal- 
bert: P.  Rich,  lor  the  Feopl*. 

KAItL.  J.  The  defendant  was  Indicted 
For  murderlnf?  Cbarlee  Peck  on  the  17th 
day  of  April  last.   He  was  tried  upun  tbe 
indictment,  and  found  f^nllty  of  murder  !n 
the  first  degree  on  the  17th  day  of  May, 
and  sentenced  to  suffer  death  durise  the 
week  commenclog  July  Sd.  He  appealed 
to  this  court,  aud  bla  ooansel  allies  TarU 
oub  errors  for  which  be  contends  that  bis 
Rllent  should  hare  a  new  trlnt.   His  main 
contention  Is  that  there  was  not  soSclent 
evidence  of  premeditation  and  delibera- 
tion to  authorize  the  conviction.   The  de- 
fendant and  Peck  were  both  convicts  In 
the  Auburn  state  prison.  On  the  morainig 
of  April  17th  the  defendant  bad  a  fight 
with  a  fellow  coQTlct,  in  which  he  was 
the  aggressor,  In  a  room  In  which  many 
convicts  were  at  work.   Tbe  fight  was 
Interrupted  by  one  of  tbe  keepers  ot  the 
prison,  and  two  of  the  keepers  took  tbe 
defendant,  and  were  removing  him  from 
tbe  room.  They  reached  a  stairway  with 
blm,  leading  down  luta  one  of  the  rooms, 
and  there  tin  resisted  by  taking  bold  of  the 
baDisters.  Then  be  broke  away  from  the 
keepers,  and  stepped  back  Into  tbe  room, 
drew  an  open  knife  from  an  inside  pocket 
of  his  coator  vent,fiourlshlDa  it,and  mak> 
Ing  a  threatening  remark.  At  this  time, 
we    think,  the   evidence  satlafactorlly 
shows  that  no  amault  was  being  made 
upon  him  or  threatened  by  any  one.  After 
he  bad  drawn  the  knife,  and  was  boldtag 
it  ia  his  hand  in  a  threatening  manner,  a 
convict  by  the  name  o(  McDonald,  being 
near  the  place,  made  tbe  remark  to  tbe 
keepera.  in  substance*  that  "be  has  got  a 
knife;  he  will  kill  some  tme,  sboot  blm.*' 
Tlie  defendant  then  went  towards  him  to 
atbreatenlng  attltode,and  be  took  u  stick 
and  hit  him  on  the  bead,  and,  retreating, 
fell  down.   Tbe  defendant  then  advanced 
about  15  leet  upon  Peck,  and  stabbed  blm 
with  tbe  knife.  Peck  then  struck  blm  with 
a  broom  handle  and  retreated,  and  the 
defendant  followed  htm  op,  and, thrnstlug 
tbe  knife  into  his  heart,  caused  his  instant 
death.   Then,  and  not  until  then,  the 
other  convicts,  lo  self-defense,  and  for  the 
purpose  of  subduing  hlm.surronnded  him, 
and  commenced  to  assault  him, and  in  tbe 
affray  he   killed   another  convict  and 
wounded  others. 

Tbere  does  nut  seem  to  bave  been  any 
particular  motive  prompting  the  defend* 
ant  tu  kill  Peck.  He  was  evidently  a  reck- 
Iras,  brutal,  passionate  man,  hating,  as 
hetefltified,  convicts,  and  determined  on 
that  account  to  kill  any  one  who  came  in 
his  way.  But  It  is  not  necessary  to  look 
for  a  motive  where  the  crime  Is  plainly 
proved.  He  had  concealed  on  his  persun 
tbe  open  knife,  which  we  must  awume  he 
^ad  no  right  tinder  the  prison  discipline 


to  bave.  Knowing  It  was  a  dangeruus 
weapon,  he  rushed  apon  bla  victim,  and 
dealt  the  fatal  blow.  The  Jury  were 
abundantly  Justified  In  finding  that  he  In- 
tended tbe  eoosequeaces  of  bis  act.  He 
drew  tbe  knife  without  provocation,  ha- 
lug  then  in  no  danger,  aud  threatened 
with  no  assault.  He  was  lu  the  hands  ot 
keepers  who  would  prute<*.t  blm,  and 
whose  duty  it  was  to  protect  blm.  H« 
first  tried  to  assault  UcUonald  with  the 
knife,  and  then  advanced  upon  Peek, 
stabbed  blm  once,  and  then,  as  Peck  at- 
tempteii  to  defend  blmielf,  and  was  re- 
treating from  him,  be  dealt  blm  another 
and  fatal  stroke.  While  all  this  occupied 
but  a  few  moments,  tbere  was  time,  al- 
though very  brief,  tor  deliberation  and 
premeditation,  and  thus  there  was  snlfi- 
cient  evidence  for  tbe  Jury  of  all  tbe  ele- 
mente  answering  the  statutory  definition 
of  murder  in  tbe  first  degree.  People  v. 
Clark,  7  N.  Y.  R86;  Donobue  v.  People,  56 
N.  Y.  208;  I^elghton  v.  People,  88  N.  Y.  117 ; 
People  V.  Majone.  91  N.  T.  211 ;  People  v. 
Hawkins,  lOB  N.  Y.  408,  17  N.  £.  Rep.  371. 

The  pretense  of  self-defense  baa  not  a 
shadow  of  satisfactory  evidence  to  rest 
OD.  Tbe  d^Ddant  conid  bave  gone  down 
tbe  stairs  instead  ot  rushing  back  into  the 
room,  and  be  would  have  been  out  of  tbe 
way  of  the  other  convicts,  and  out  of 
danger  from  any  one.  He  knew  that  tbe 
keepers  wore  competent  aud  willing  ttJ 
protect  him.  He  must  have  known  that 
the  only  danger  of  any  assault  upon  him 
came  from  the  drawing  and  flourishing  of 
the  knife,  and  that  his  trouble  with  his 
fellow  convicts  would  end  with  the  drop- 
ping  of  the  murderous  weapon.  The 
homicide  was  without  provocation,  and 
wholly  without  Justification. 

Tbe  defendant  complains  that  tbe  trial 
Judge  erred  In  allowing  evidence  ot  his 
murderous  acts  ImmedlaCdy  after  tbe  kill- 
ing of  Peck.  The  evidence  was  competent 
as  parts  of  the  same  transaction,  and  as 
bearing  upon  motive, intent,  and  other  In- 
gredients of  tbe  crime  charged.  The 
cbargeof  tbe  Judge  was  full  and  fair,  and 
the  Jury  were  properly  instructed  lo  the 
principles  of  law  applicable  to  the  case. 
No  part  of  It  was  open  to  exception,  and 
to  no  portion  of  it  do  we  see  any  ground 
of  complaint.  Defendant's  counsel  re- 
quested tbe  Judge  to  charge  that  there 
was  nil  evidence  of  motive.  All  tbe  clr- 
tnmstancea  were  proved,  and  It  was  for 
tbe  Jury  to  determine, if  they  could,  wheth- 
er tbere  was  any  motive  prompting  the 
eommtsiilon  of  tbe  crime.  Tbe  request 
embraced  no  rule  or  proposition  of  law. 
The  prosecution  is  never  bound  to  prove 
a  motive  for  the  commission  of  a  crime. 
Motive  furnishes  corroboration  In  a  case 
depending  upon  circumstantial  evidence. 
But  where  tbere  Is  no  dispute  about  tbe 
kfillng,  and  the  other  ingredients  of  the 
crime  are  established,  motive  Is  unim- 
portant, and  a  conviction  may  be  proper, 
although  no  motive  for  tbe  crime  can  be 
shown  or  discerned.  It  is  one  of  tbe  facts 
tending  to  tb*^  Identification  ot  the  crim- 
inal, or  characteriElng  the  criminal  act, 
but  Is  never,  as  matter  ot  law,  essential. 
People  T.  Fish.  126  S.  Y.  186.  ^26  N.  B.  Rep. 
819;  People  v.  Tresia,  125  N.  T.  740.  26  N. 
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E.  Rep.  88S.  •  The'  defendant's  eonnael 
asked  tbe  Judge  to  charge  "  that,  If  Jubn- 
son  believed  tlint  tbe  only  wbj  for  bim 
to  defend  bloiaelf  wben  he  broke  away 
from  tbe  officere  tbera  at  the  head  of  tbe 
stairs  waa  to  use  bis  kolle,  be  was  Jnstifled 
In  doing  so,  nnd  that  be  woh  not  called 
upon  to  attempt  eBCQpe;**  and  tbereqaeat 
was  denied,  tbe  Judge  referring  to  bia 
ebnrge  as  made,  and  refaRlag  to  alter  It. 
He  bad  properly  and  fully  charged  the 
Jury  as  to  tbe  law  of  self-delenae  and  justl- 
fiahlebomlclde.  We  know  of  no  authority 
which  lays  down  tbe  doctrine  of  self- 
defense  as  embraced  In  this  request.  It 
leaves  out  of  consideration  tbe  rule  that 
he  waa  bound  to  retreat  and  flee  from  the 
threatened  danger  1(  be  could.  Even  If  be 
believed  that  the  knife  was  tbe  only 
means  to  defend  himself,  he  had  no  right 
to  resort  to  It,  and  no  occasion  to  make 
that  defense  until  be  bad  attempted  ibe 
easy  and  ready  mode  of  escaiie  from  any 
danger  which  was  available.  Besides,  be- 
fore one  can  Justify  tbe  taking  of  life  In 
self-defense,  he  ronst  show  that  there  was 
reaaonable  gronnde  for  believing  that  he 
was  In  great  peril,  and  that  the  killing 
waa  neceasary  for  his  escape  from  the 
peril,  and  that  no  other  safe  means  of  es- 
cape was  open  to  blm.  Pen.  Code,  $  205; 
Shorter  v.  People,  2  N.  Y.  1^5;  People  v. 
Sullivan,  7  N.  Y.  896;  People  v.  Carlton, 
116  M.  Y.  618.  22  N.  £.  Rep.  &7.  The  judge 
was  also  requested  to  charge  "that,  if  the 
Jury  believed  that  after  tbe  defendant  was 
struck  by  McDonald  upon  tbe  head  with 
a  club  be  was  dased  or  erased, or  bis  mind 
became  In  such  a  condition  that  he  did  not 
realise  what  he  did  after  that,  that  be  Is 
not  responsible  for  his  acts,  and  that 
they  must  acquit  him."  Tbe  Judge  replied 
to  this :  "  Yes.  gentlemen,  Jf  you  reach  tbe 
conclusion  that  the  blow  which  McDonald 
struck  affected  hte  mind  so  that  he  did  not 
know  right  from  wrong,  and  did  not 
know  the  nature  of  the  act  that  be  was 
doing,  then  be  would  not  be  guilty,  and 
could  not  be  convicted;  bat  you  must  be 
satisfied,  gentlemen,  from  all  tbe  evidence 
In  tbe  rase,  that  that  was  the  condition  of 
his  mind;  that  he  did  not  know  the  nature 
of  the  act  which  he  was  doing."  The  de- 
fendant *B  cnnneel  then  excepted  to  the 
qualification  ot  hla  reqneat,  and  asked  fhe 
Judge  to  chnrge  that,  "If  he  was  In  such  a 
dazed  condition  that  he  did  not  know 
what  he  was  doing,  or  did  not  realise 
what  he  was  doing,  that  he  Is  not  gallty.** 
To  this  tbe  Judge  replied:  "It  It  affected 
his  ralnd  so  that  he  did  not  know  the  na- 
tureof  tbe  act,  I  charge  that  propoaltlon.  * 
The  requeat  was  a  proper  one  as  an  ab- 
stract proposition  of  law,  with  but  Httie. 
if  any,  support  in  tbe  evidence.  But  the 
Judge, In  substance,  charged  it,  and  It  can- 
not bedoubted  thattbedefendant  received 
from  the  language  nsed  by  the  Judge  the 
full  beneQt  of  It. 

No  other  exceptions  or  phases  of  thia 
case  require  particular  attentlou.  The 
defendant  had  a  fair  trial,  and  was  ably 
defended.  We  see  no  reason  for  granting 
blm  a  naw  trial,  and  his  conviction  must 
be  affirmed.  All  concur,  except  GRAY,  J., 
not  voting.  J  udgment  affirmed. 


on  N.  T.  s«» 

LAKE  T.  McBLFATBICK  et  aL 
(Court  of  Appeali  of  New  York.  Oct  8, 1893.) 
COKTHACTS— Action  for  Brbach— Diuonxs 
Vbrdict. 

In  an  actioo  against  an  archit&ct,  the 
complaint  alleged  that  In  couseqaence  of  de- 
fendant's failure  to  fnrnish  good  and  sufficient 
plans  and  si)ecificatioQB  for  a  theater,  vxxtrA- 
Ine  to  his  oontract  with  plafnttfTs  lamg/uxt  the 
prosceDlnm  andi  fell  in,  eansinff  the  damsKe 
complained  of,  and  that  said  assignor  sabstan- 
tially  complied  with  such  plans  and  ^lecifica- 
tions  in  cmstrncting  the  arch.  Had,  that 
where  it  ap[>eared  that  brick  skewbsdEB,  in- 
stead of  stone,  were  osed  in  the  constmction 
of  the  arch,  the  plans  and  spedficatlcKis  calling 
for  BtoQe  skewbacks.  and  thiat  a  large  nnmb^ 
&f  architects  examined  as  experts  testified  that 
stone  skewbacks  were  essential  to  the  proper 
coQstTDction  of  snch  an  arch,  and  that  the  nae 
of  brick  skewbacks  would  materially  weaken 
It.  the  conrt  erred  in  not  directing  a  vo^t  tor 
defendant.    19  N.  Y.  Bnpp.  4M.  reversed. 

Appeal  from  supreme  court,  general 
term,  fifth  department. 

Action  by  James  H.  Lake  against  John 
B.  McElfatrick  and  others  to  recover  dam- 
ages caused  by  defendants*  alleged  breach 
of  contract  to  furnish  proper  plans  and 
speclflcations  for  tbe  theater  ot  plaintiff's 
assignor.  From  a  JudRment  of  thegen- 
eral  term  (19  N.  Y.  Supp.  491)  affirming  a 
Judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  defendants  appeal.  Bevenied. 

,  Van  Duaen  &  Martin,  (George  W.Cotb- 
ran,  of  counsel, )  for  appeHants.  G.  D.  Mar- 
ray,  for  reapundent. 

MAYNARD,  J.  Tbe  compass  of  oar  In- 
quiry In  this  case  Is  restricted  within  nar- 
row bounds  by  the  form  of  the  pleadloga 
and  theadmlSHlnns  contained  in  thmi  and 
made  upon  the  triai.  Tbe  plaintiff  alleges 
that  bis  assignor,  April  1.  1887,  was  about 
to  construct  an  opera  bouse  at  Tltaa- 
vllle.  Fa.,  and  desired  the  services  ot  a 
competent  architect  forsuch  purpose;  that 
tbe  d^endants  were  copartners  doing 
business  In  New  York  elty,  and  that  they 
held  themselves  ont  to  be,and  represented 
and  warranted  themselves  to  be,  compe- 
tent, skilled  architects,  and  particularly 
skilled  in  the  art  and  science  of  making 
plans,  specifications,  drawings,  and  de- 
tailed statements  of  all  that  wb.9  neces- 
sary in  and  about  tbs  construction  ot 
theaters  and  opera  houses,  so  that,  If  their 
plans,  details,  and  specifications  were  fol- 
lowed, the  building  wonid  be  constructed 
In  a  good,  accurate,  and  snbstentlal 
manner:  that  plaintiff's  assignor  relied 
upon  such  representations  and  warranty, 
and  employed  the  defendants  to  make  tbe 
plans,  drawings,  speclfleatlons,  and  de- 
tailed atatements  of  all  that  was  neces- 
sary to  be  done  In  and  about  the  con- 
struction ot  a  theater  or  opera  house  tor 
him.  and  agreed  to  pay  them  for  tb^ 
services  SS50;  that.  In  consideration  there- 
of, the  defendants  agreed  to  make  snch 
plans,  BpecIflcatlon:i,  drawings,  and  de- 
tailed statements,  nnd  that  th^shonld  In 
all  things  be  accurate,  anfficlent,  and  cor 
rect,  and  that.  It  they  were  tullowed  In 
the  cDnstractlon  ta  tbe  bnfldlng,  tiieidalo- 
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tilTs  assizor  'sbonld  hare  a  fine,  well- 
conBtracted  opera  taoaae  or  theater,  rom- 
plete  in  all  Ita  partf),  aiid  wlthoot  lujarjr  or 
damage  to  talm  by  reaaoD  of  any  d^eet  In 
the  plans,  or  aiiy  tallare  or  neglect  on  the 
part  ofthedetendantalii  raafclngtbe  plans, 
dra wines,  epecltlcatluBR.  and  detailed 
atatements.  TlieseaTermenta  were  admit- 
ted by  the  defendants,  and  were  not  liti- 
gated on  the  trial.  The  complaint  farther 
alleges  the  fnratahtng  ol  the  plans  by  the 
defendants,  and  the  payment  of  tbe 
agreed  price,  and  that  the  plaintiff's  as- 
aignoF  conatmcted  the  building  accord- 
ing to  tbe  plans,  speolficatlons,  drawings, 
and  detailed  statements  fomlsbed,  and 
followed  tbe  directions  given  therein ;  and 
that  they  were  faulty  to  socb  an  extent  as 
to  cause  damage  to  tbe  plaintltf'B  as- 
signor to  tbe  amoont  ol  92.361,  for  which 
plaintiff  btts  recovered  Jodgment.  Tbe 
defendants  pat  In  issoe  the  truth  of  these 
allegations  by  a  general  denial.  To  suc- 
ceed, the  platntIS  was,  therefore,  required 
to  affirmatively  eetabllsb  two  material 
facts:  (1)  Tbat  bis  assignor  had  followed 
the  plans,  specifications,  and  drawings  In 
tbe  cunstruction  of  tbe  building  In  all  ea* 
sential  matters;  and  (3)  that  tiie  plana 
were  deleetlTe!  and  anlesa  there  waa  snffl- 
clent  evidence  to  go  to  the  Jury  npon  butb 
of  tbeiie  iBsnes.  tbe  JuUgmeot  wbleb  be 
has  recovered  cannot  stand. 

The  sole  defect  complained  of  was  In 
the  plan  of  tbe  proscenium  arch.  This 
opening  was  In  tbe  form  of  a  "aegmental 
areb,''as  It  is  called  in  BKblteetnre,  M 
leet  long,  wltb  a  rise  of  8  feet.  It  was 
bnUt  of  brlcfe,  and,  when  thecradle  which 
supported  It  was  removed,  It  fell  In,  and 
had  to  be  reconstructed,  and  tbe  coat  of 
rebuilding  It,  and  ot  repairing  the  Injury 
done  to  other  parts  ot  tbe  straeture  by 
its  fall,  constituted  the  amount  uf  the 
plaintiff's  recovery.  Tbe  parttoolar  fault 
which  the  plalntltl  alleged  In  bis  com- 
plaint wan  tbe  omission  by  the  defendants 
In  tbe  plans  and  drawings  ol  what  is 
known  as  a  "blind  arch"  over  the  seg- 
mental arch,  and  tbat  by  reason  of  this 
omlsaion  nu  such  blind  areh  was  con- 
stmeted.  and  in  consequence  tbereol  the 
wall  fell.  Tbe  plaintiff  was  permitted  to 
give  evidence  upon  the  trial,  against  ob- 
jection, tending  to  show  tbat  tbe  fall  of 
the  arch  might  have  been  occasioned  be- 
cause It  was  too  flat ;  tbat  a  rise  ot  eight 
feet  In  an  arch  of  tbat  width  was  tnsuffl- 
clent  to  give  It  tbe  necessary  spring  for 
sdfmipport,  and  tbat  the  arch  was  so 
planned  and  constructed  that  tbe  tbmst 
of  tba  areb  did  not  tun  within  tbe  abnt- 
ments  upon  wbtcb  It  rested,  but  outside 
of  them,  and  that  this  may  have  been  tbe 
cause  of  its  ruin;  and  also  that  Its  de- 
struction might  have  been  due  to  the  use 
of  lime  mortar  Instead  of  cement,  but  this 
Ititter  evidence  was  not  objected  to,  as 
tbe  defendanta  claim  tbat  the  apeddea* 
■tlons  require  cement,  and  that  therefore 
the  fallore  to  use  It  would  defeat  tbe 
plaintiff's  cause  of  action.  We  need  not 
review  tbe  exceptions  to  the  admissibility 
of  evidence,  or  those  based  upon  a  vari- 
ance between  the  pleadings  end  proof,  for 
we  think  the  plalntitf'a  complaint  abould 
have  been  dismissed  npon  tbe  ground  uf  a 
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failure  to  prove  tbat  the  arcb  wa^'baflt  In 

substantial  compliance  -  with  the  plana 
and  speclQcattons  furnished  by  the  defend- 
ants. Tbe  plan  of  tbe  anib  was  separata 
from  the  plans  ot  the  utber  parts  of  tbe 
building,  and  required  that  stone  skew- 
tracks  should  be  put  in  at  each  heel  for  It 
to  rest  upon  at  tbe  points  where  the  areh 
meets  tbe  abutments.  These  were  de- 
slgnetl  to  be  each  of  solid  stone  the  thick- 
ness i>f  tbe  wall,  and  17  Inches  in  width, 
and  36  inches  tbe  other  way,  and  weigh- 
ins  700  or  800  pounds,  and  their  office  was 
to  furnish  a  firm  foundation  tor  tbe  arcb, 
and  distribute  its  thrust  over  a  larger 
area  of  the  abutments.  Tbe  senior  mem- 
ber ot  the  defendants*  firm  was  an  archi- 
tect ot  45  years*  experience,  and  It  waa 
shown  that  he  had  made  a  specialty  ol  tbe 
preparation  of  plans  for  theaters  and 
op^a  bonses;  that  be  had  drawn  sueb 
plans  for  many  ot  the  principal  tbeaters  In 
all  of  tbe  large  cities  of  tbe  country,  from 
75  tn  100  ot  them ;  tbat  In  more  than  20  of 
tbem  he  bad  put  in  segmental  arches  hav- 
ing no  greater  rise  than  this  one,  without 
difficulty;  that  a  ratio  of  the  height  to 
tbe  length  of  an  arcb  of  1  to  6  waa  regard- 
ed as  safe,  while  lu  this  ease  the  ratio  was 
lto4j|[;  that  he  always  provided  In  every 
such  plan  fur  atone  skewbacks;  that  he 
considered  them  of  vital  Importance  for 
tbe  strength  and  stability  ol  tbe  structure. 
The  utility  and  necessity  of  these  supports 
cannot  be  questioned,  for  they  sufficiently 
appear  from  the  evidence  of  plain  tlfl*s 
witnesses.  Hie  soperintendent  and  build- 
er, who  was  responsible  for  the  omission 
to  put  them  In,  testified  that  the  whole 
weight  of  the  arch  rested  upon  the  skew* 
backs ;  that  the  thrust  ot  tlie  areh  in  this 
case  equaled  122,000  pounds;  tbat  Its  di- 
rection was  In  a  line  right  through  the 
center  of  the  afcewbacks,  and  tbat  this 
weight  mast  be  eounteraeted  by  tbe  atiut- 
ments,  or  tba  arcb  would  tall;  tbat  the 
burden  of  the  mass  of  masonry  cnmpus- 
Ing  the  arcb  Is  distributed  npon  tbe  two 
skewbacks.  substantially.  Another  wit- 
ness for  the  plaintiff,  a  skilled  architect, 
says  that  he  has  always  used  a  stone 
skewback  where  he  cunstrueted  sneb  work 
with  qutckllrae;  that  it  givesit  more  of 
an  even  bearing,  and  throws  tbe  thrust  of 
the  arcb  more  upon  a  larger  space  uf 
brick  around  it,  and  that  be  would  not 
balld  sucb  an  arch  wltb  quicklime  wlthont 
a  etooe  skewback.  Another  architect,  call- 
ed by  tbe  plaintiff,  stated  that  he  preferred 
atone  skewbacks;  tbat  he  would  nut  feel 
aafe  la  building  wltbont  tbem;  tbat  be 
would  nut  do  It  II  he  eould  get  them ;  tba  t 
it  distributed  the  strength  ot  the  areh  up- 
on the  abutments,  and  that  Is  the  pur- 
pose of  putting  them  In,  and  tbat  tbey 
produced  a  material  effect  and  caused  more 
local  strength  and  greater  stability;  and 
tbat  brick  could  not  be  made  as  effectual 
as  stone  lortbat  purpose.  Nine  architects 
and  builders  were  examined  on  the  part 
ot  tbe  defendanta,  who  were  unanimously 
ol  tbe  opinion  that  skewbacka  of  stone 
were  necessary  to  the  proper  construction 
uf  tbe  arch.  One  ot  them  says  that  in  his 
own  praottce  he  should  regard  tbem  as 
baring  an  esssntlal  function  to  perform 
in  tbe  abutment  to.  anataln  tba  areb.  U 
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made  of  atone,  the  snrface  weald  be  per* 
fectly  tnie,  Hmootli,  and  nnirorm,  and  of 
equal  tenacity.  Brick  that  bae  been 
bnmed  and  then  cut  baa  not,  and  never 
can  bave.  these  propertleH.  It  made  of 
brick.  It  1h  Duly  calliMl  a  "skenback"  by 
courtesy,  aad  Is  made  by  catting  off,  or 
breaklDK  oB,  the  brick  Irregularly  with  a 
trowel,  or  by  sawing  tfaern  off.  It  will 
not  be  as  strong  as  though  made  to  one 
piece,  and  a  pflrfect  surface  Is  obtained 
Irom  stone  which  can  never  bu  got  by  cut- 
ting brick.  This  perfect  surface  is  essen- 
tial, becaase,  If  tbis  sorface  yields,  It  re- 
sults In  the  dropping  of  the  arch  In  the 
center.  A  yielding  of  tbeskewback  a  mounts 
to  a  yieldiuflT  of  the  arch,  and  be  woold 
regard  the  lallore  to  pat  In  a  stone  skew- 
back  of  vital  Importance  In  the  bnlldlng 
of  this  arch,  and  It  would  bave  a  tendency 
to  drop  the  arch  by  tbe  compression  of 
tbe  smaller  pieces  of  brick,  which  would 
result  In  weakening  or  cracking  the  wall 
above,  and  It  would  be  more  liable  to  fall. 
Another  witQPsa,  who  had  drawn  tbe 
plans  for  twenty  diftereut  theaters,  and  at 
least  two  of  which  had  segmental  arches 
as  flat  us  this  one,  testified  that  he  always 
pat  In  stoiiH  skewbacks  in  order  to  dis- 
tribute the  thrust  upon  the  abutments, 
and  that  tbe  ratio  of  strength  is  one  to 
four,  that  Is,  that  they  will  support  tour 
times  as  much  as  a  brick  formation  for 
that  purpose.  Another  witness  testified 
that  it  was  a  very  important  feature  for 
an  arch  that  a  skewback  should  be  of 
stone;  that  If  of  brick  it  would  weaken  It 
very  materially,  because  evRry  Joint  would 
be  an  element  to  Induce  compression  at 
the  most  vital  point  of  the  arch,  and  a 
very  slight  compresdion  at  tbe  skewback 
would  be  multiplied  a  great  many  t\mm 
In  weakening  the  areh  at  its  haunches  and 
crown.  Another  witness  states  that  if 
the  skewbacks  were  of  brick  there  wonld 
be  danger  of  their  compressing  orshif  ting, 
because  the  strain  of  each  Individual  row- 
lock or  section  of  the  principal  arch 
would  be  brought  Independently  to  bear 
upon  an  independent  section  of  tbe  skew- 
back.  One  section  might  give,  and  that 
would  relieve  the  supporting  tendency  of 
that  portion  of  the  arch,  and  would  grad- 
ually force  tbe  piers  apart,  and  the  arch 
must  necessarily  fall.  Other  testimony 
ralgbt  be  cited  to  tbe  sameeffect,but  these 
references  to  the  record  are  sufficient  to 
show  the  importance  of  this  detail  of  the 
plan  of  the  arch.  Expert  knowledge  is 
scarcely  required  to  establish  so  plain  a 

{tropositlon  lu  the  operation  of  physical 
BWS. 

There  Is  also  much  proof  In  the  record 
tending  to  show  that  tbe  omission  of  the 
stone  skewbacks  was  the  primary  cause 
of  the  tailing  of  the  arch.  Tbe  first  sign 
of  weakness  was  a  fracture  In  the  brick 
work  near  the  skewback  on  the  sooth 
Bide.  The  plalntlO's  asstgnor,  in  a  letter 
to  defendants.  August  24,  1SB7,  Informed 
them  that,  the  week  before,  his  attention 
was  called  by  the  boss  carpenter  to  an 
opening  horliontally  of  the  perpendicular 
Joints  In  the  brick  near  the  skewback; 
that  tbe  next  day  the  opening  was  laiver, 
and  he  put  stay  rods  of  one  and  a  half 
Jneh  steel  through  from  ontslde  to  out- 


side; that  the  breaksara  all  In  the  perpoi- 
dlcnlar  Joints,  and  no  evldoiee  uf  crnahlnR 
or  other  dlstorbanoes  tit  tb»  horlsontal 

Joints;  end  he  adds:  **  There  has  evidently 
been  a  dlaturbonce  at  or  near  tbe  skew- 
back  of  the  arch,  as  the  frame  which  suiv 
ported  the  arch  while  bnlldiug  is  crushed 
down  at  point 'B' fully  an  Inch."  It  la 
apparent  that  he  had  not  then  concluded 
that  there  was  any  inherent  weakneos  io 
the  arch  resulting  from  its  form,  or  be- 
cause it  Was  too  Qat,  for  he  further  statea 
that  while  the  bricklayer  Inaists  that  tbe 
arch  Is  too  flat,  causing  more  outward 
pressure  than  the  walls  would  support, 
his  superintendent  and  builder  was  non- 
committal, bat  said,  it  be  were  planning 
the  building,  be  would  undonbtealy  harw 
put  In  Just  such  an  areh.  When  the  arch 
fell,  one  of  the  stay  rods  was  broken  off 
close  to  tbeskewback, Indicating  that  tbli* 
might  be  the  point  of  greatest  strain,  and 
there  was  a  crack  in  tbe  abutment  ran- 
ning  from  tb«  skewback  on  ench  side. 
One  of  plaintiff's  witnesses  tesUfled  that 
the  cracks,  as  described  to  htm.  Indicated 
a  change  in  the  direction  ti»wardR  tbe 
skewback,  where  the  weight  of  the  brick 
was  bearing  upon  the  arch.  Another  wit- 
ness testified  that  the  cracks  might  be 
attributed  to  one  of  several  causes,  and 
aiuongtfaRmthecrusbing  of  the  skewback, 
and  tbe  separating  of  the  distances  be- 
tween the  skewbacks.  Another  witnesa 
states  that  a  compression  in  tbe  Joints  of 
tbe  skewback  which  would  vary  Its  pmi- 
tlun  would  bring  the  weakcHt  points  M 
the  arch  between  three  to  six  feet  from 
the  skewback.  Tbe  break  would  nat- 
urally take  place  at  that  point,  and  a 
piece  of  the  arch  might  still  be  attached  to 
tne  skewback,  although  tbe  fault  had 
been  origtaally  in  the  movement  of  the 
skewback  Itself.  It  appears  from  tbe 
plaintiff's  evidence  that  the  point  here  de- 
scribed is  the  precise  point  where  the 
break  occurred.  The  defendaut  testified 
that  one  cause  wf  tbe  cracking  of  the  arch 
might  have  been  the  compression  of  the 
skewback,  and  In  sacb  case  the  weakest 
point  of  the  arch  would  be  five  or  six  feet 
from  the  skewback  where  It  first  broke, 
and  that  a  stone  skewback  would  bave 
protected  It.  The  trial  Judge  held  that 
there  was  sufficient  evidence  to  support  a 
finding  that  the  arch  fell  on  account  of  the 
omission  of  tbe  stone  skewbacks,  and  be 
submitted  that  question  to  tbe  jury,  with 
tbe  instractlon  that,  if  they  ao  toond,  the 
plaintiff  should  not  recover.  Bnt  we 
think  It  waH  error  to  submit  this  qnestton 
to  the  decision  of  tbe  Jury.  When  it  was 
conceded  that  the  plaintiff's  asKignor  bad 
not  followed  tbe  plans  In  this  respect, 
and  It  apiwared  that  the  failure  to  put  in 
the  stone  skewbacks  may  have  caused  tbe 
loss,  which  the  plaintiff  Is  seeking  to  im- 
pose upon  the  defendants,  they  were  en- 
titled to  a  ruling,  as  amatter  ot  law,  that 
tbe  plaintiff  could  not  recover,  and  the 
complaint  should  have  been  dismissed. 
He  had  failed  to  establish  a  performance 
of  tbe  condition  precedent,  wbicb  was  es- 
sential to  tbe  support  ot  bis  cause  ot  ac- 
tion. One  ot  tbe  principal  allegations  of 
the  complaint  had  been  left  unproven. 
Tbeaetloa  la  ez  contracta,  and  the  de- 
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feodaDta  cannot  be  made  liable  npon  a 
eontract  wbicb  they  never  assented  to. 
There  1b  no  principle  opon  which  a  ease  of 
this  kind  can  bu  excepted  from  the  rule,  bo 
firmly  eBtablisbed,  that  every  atlpulattoD 
vblcb  the  parties  bave  inserted  In  a  con- 
tract by  way  of  cundttlons  tobeperformed 
U  to  be  deemed  material.  Daacbey  v. 
Drake.  85  N.  7.  407;  Hill  v.  Blake,  97  N.  Y. 
216:  Tobias  t.  Lissberjser.  105  N.  T.  404. 12 
N.  E.  Bep.  IS;  Bank  t.  Recknagel.  109  N. 
Y.  482, 17  N.  E.  Rep.  217;  Oark  v.  Fey,  121 
N.  Y.  470.  24  N.  E.  Rep,  708;  Norrington  v. 
"Wright,  115  U.  8. 188,  6  Sap.  Ct.  Rep.  12; 
Glabolm  r.  Hays.  2  Man.  &  O.  265.  The 
plaintlR's  assignor  was  contracting  For 
the  exercise  of  the  teclinlcal  knowledge 
and  skill  of  the  defendants,  and  It  was 
upon  the  Inralllbillty  of  their  own  Jndg- 
ineiit  that  the  defendants  relied  when  they 
made  their  guaranty  that.  If  the  arch  was 
eonstmrtad  in  accordance  with  tbelr  di- 
rections. It  would  stand.  Tbey  regarded 
a  stone  skewback  of  vital  Importance  for 
its  security  and  stability,  and  tbelr  prom- 
lee  to  make  good  any  loss  which  might 
occur  if  It  fell  was  upon  condition  that 
this  method  of  constmetlon  was  adopted, 
end  we  are  not  permitted  tosaythat  tbey 
would  have  entered  Into  the  agreement 
bad  they  known  that  these  essential  sup- 
ports were  tube  omitted.  Tt  Is  not  nec- 
essary to  bold  that  a  literal  performance 
of  the  condition  was  reqnirad.  A  vari- 
ance, confessedly  Immaterial,  or  a  depar- 
ture from  the  plans  In  a  separate  and  In- 
dependent part  of  the  building,  having  no 
■traetural  relation  to  tbe  defective  mem- 
ber, would  present  a  dilTerent  case  for  our 
consideration.  But  where  the  variance  is 
not  disputed,  and  Involves  tbe  Integrity 
of  the  mode  of  construction  of  tbe  affected 
part,  and  Is  so  far  material  that  It  may 
bave  been  the  direct  cause  of  tbe  Injury 
for  wblch  tbe  owner  seeks  to  bold  the  archi- 
tect responsible.  It  must  be  held,  we  think, 
that  tbe  plaintiff  bas  failed  to  establish 
the  cause  of  action  upon  which  be  relies. 
The  Judgment  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide 
tbe  event.  All  concur. 
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JOHNSON  et  aL  v.  ATLANTIO  AVB.  B. 
00.  OF  BROOKLYN. 

(Ooort  of  AnpealB  of  New  York.  Oct.  10, 
1803.) 

BSRSKtOB — WhbN  pROPBTt — AOTIOK  TOR  BrbaOH 

or  C011TB1.OT. 
In  an  actij^  to  recover  onliqnidated 
damazes  for  breach  of  contract,  tbe  complaint 
allesea  that,  to  enable  plaiututB  to  perform, 
it  was  necesBftry  to  expend  large  sama  in  the 

Enrcbase  of  real  estate,  machinery,  cars, 
oraes,  the  hiring  of  employes,  etc.,  and  that 
sQch  expenditures  became  useless  by  reason  of 
defendant's  violation  of  the  contract,  to  plain- 
tiffs' damage  in  the  sum  of  $300,000.  Held, 
that  a  reference  could  not  be  compellad  in 
such  case.  21  N.  Y.  Snpp.  1056,  reversed. 

Appeal  from  supreme  coart,  general 
term,  second  department. 

Action  by  Tom  L.  Johnson  and  another 
against  tbe  Atlantic  A  venue  Railroad  Com- 
pany of  Brooklyn  lor  breach  of  contract. 
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From  a  Judgment  (21  N.  Y.  Sopp.  lOBB)  re- 
versing an  order  denying  a  reforence, 
plaintiffs  appeal.  Beveraed. 

James  O.  Cbnrcb,tor  appellants.  Tracy. 
Boardman  ft  Piatt,  (B.  F.  Tracy,  ot  coun- 
sel,) for  respondent. 

PECKHAM,  J.  The  order  of  tbe  gen- 
eral term  Id  this  case  Is,  as  we  rblnk, 
clearly  wrong  The  complaint  shows 
that  tbe  action  Is  one  where  a  reference 
cannot  be  compelled.  It  Is  an  action  to 
recover  from  defendant  unliquidated  dam- 
ages fur  Its  violation  of  the  contract  en< 
tered  into  by  the  parties  thereto.  The 
complaint  alleges  that  In  order  to  enable 
plaintiffs  to  fulBll  their  contract  It  was 
neceflsary  for  them  to  expend  large  samw 
ot  money  in  tbe  purchase  of  real  estate, 
machinery,  cars,  horses,  hiring  employes, 
and  other  expenses  of  construction  ior 
said  railroad,  and  that  by  reason  of  de- 
fendant's breach  o[  tbe  agreement,  and  its 
failure  to  obtain  the  consents  spoken  of  In 
tbe  contract,  the  entio'prlse  contemplated 
by  tbe  agmmeat  became  abortive,  to  tbe 
plaintiffs'  damage  in  tbe  sum  of  9300,000. 
There  is  no  statement  In  the  complaint 
that  these  expenditures  were  made  by 
them  as  the  agents  of  tbe  defendant,  nor 
ht  there  anything  therein  from  which  It 
can  be  Interred  that  tbey  were  so  made,  or 
tbat  tbe  claim  for  damages  is  based  npou 
tbe  difference  between  tbe  expenditures 
made  by  plain tttfa  aa  agents  of  tbe  defend- 
ant, and  tbe  amoants  received  by  tbem 
as  BDcb  agents,  upon  tbe  sale  ot  any  of  tbe 
property  tbus  purchased.  Tbe  complaint 
states,  In  substance,  tbat  these  expendi- 
tures were  made  by  tbe  plaintiffs  In  prep- 
aration and  as  a  means  fur  tbe  folflll- 
ment  ot  tbrir  obligations  to  build  tbe 
road,  and  tbat  such  expenditures  became 
useless  by  the  violation  of  tbe  contract  by 
the  defendant.  Whether  these  various 
amonnts  so  expended  are  valid  claims,  and 
furnish  the  true  rule  ot  damages  tu  be  ap- 
plied In  this  case  against  the  defendant  on 
account  of  Its  violation  of  the  contract, 
need  not  now  be  decided  or  dlscasaed.  In 
no  event  are  they  anything  more  tbaa 
different  items  of  alleged  damage,  to  be 
recovered  from  defendant  by  reason  of  Ita 
violation  ot  the  contract,  and  they  do  not 
make  the  action  one  Involvlug  the  exam- 
ination ot  a  long  account,  as  that  expres- 
sion Is  used  in  tbe  statute  as  to  retereucea. 
Within  tbat  statute  no  case  tor  a  refer- 
ence Is  made  ont.  Camp  v.  IngeraoU.  86  N. 
Y.  488;  Untermyer  v.  Belhauer,  105  N.  Y. 
621,  n  N.  E.  Rep.  847.  The  order  ot  the 
general  term  must  be  reversed,  and  tbat  ot 
the  special  term  affirmed,  with  costs  to 
the  plaiotttts  in  all  courts.  All  concur. 


(139  N.  Y.  eiQ) 

MBLLEN  V.  MSLIEN  et  al. 

(Court  of  Appeals  of  New  York.   Oct  8, 1893.) 

CoKSTBuonoN  or  Wiu.— Jubisdjotiom  or  Codkt 
•-  DansB  SuancT  to  Povbb  or  Sau  —  Elh- 

TIOV  TO  TaKB  LaVD. 

1.  Code  Civil  Proc  §  1866,  allowing:  an  ac- 
tion to  determine  the  validity,  construction, 
or  effect  of  a  testamentary  dispomtion  of  mi 
property,  does  not  enable  one  wnoae  title  oonus 
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merdr  throngh  a  deTise  to  a  former  owner  to ' 
InBtltnte  an  action  for  the  constmction  of  the 
will  containing  such  devise,  nor  is  the  Talidit; 
of  a  power  of  sale  given  therein  to  the  execu- 
tor a  question  of  the  validity  of  a  "testameo- 
tary  dispositiou,"  within  the  purview  of  the  acL 
2.  There  is  no  repngnancy  between  a  de- 
vise in  fee  and  a  subsequent  power  of  sale  giv- 
en to  the  executor  for  the  benefit  of  the  dev- 
iseea* 

8.  In  an  action  to  restrain  the  exercise  of 
a  power  of  sole  in  a  will  on  the  ground  that 
the  deviseea.  who  were  the  legal  owners,  had 
elected  to  take  the  land,  it  appeared  that  on 
testator's  death  they  took  possession  of  the 
land,  and  continned  therein;  that  they  exer- 
cised control  over  the  respective  shares,  and 
collected  for  their  own  use  the  rents  and  prof- 
its; that  th^  had  renewed  a  lease  of  the  land; 
that  plaintiff  had  asked  for  a  partition,  which 
was  resisted  by  the  other  devisees;  and  that 
less  than  tliree  years  had  elapsed  betwec-u  tes- 
tator's death  ana  the  attempted  exercise  of  the 
power.  Feld,  that  there  was  no  election  on 
the  part  of  the  devisees  to  take  the  land. 

Appeal  from  aopreme  court,  general 
term,  first  d»iartmeDt. 

Action  by  Sarab  E.  Mellen  afiralnBt  Gor^ 
don  McKay  Mellen  and  others.  From  a 
Judgment  of  the  xeneral  term  (19  N.  7. 
Hnpp.  3001)  afflrmlDS  a  Jodsmeot  dlsmiss- 
iDK  her  complaint,  plnlntlff  appeals.  Af- 
firmed. 

The  otber  facts  fully  appear  In  the  fol- 
lowing statement  by  ANDREWS,  C.  J.: 

The  plaintiff  la  the  widow  of  Abner  Mel- 
len, Jr.,  deceased,  who  died  on  the  6th  day 
of  March,  1N90.  Abner  Mellen,  Jr.,  was 
the  son  of  Abner  Mellen,  who  died  on  the 
27tb  day  of  May.  1887,  leavlnK.  blm  snr- 
Tivlng.  bfs  widow,  Helen  L.  Mellen,  one 
eon,  Abner  Mellen.  Jr.,  and  two  dangfa- 
ters,  and  Abner  M.  Wilcox,  son  of  a  de- 
ceased daughter.  By  bis  will  he  devised 
all  bis  real  estate  to  his  wife  and  his  three 
children,  "share  and  share  alike,  to  them, 
tbelr  heirs  and  assigns,  forever."  His  real 
estate  consisted  of  several  pieces  of  prop- 
erty In  the  dty  ol  New  Tork,  on  Broad- 
way. Seventeenth  street,  and  Mnlberry 
street.  He  appointed  bis  wife,  his  son, 
Abii«r,  and  his  son-in-law,  William  G. 
Banning,  ezeeators  of  bis  will.  The  tea- 
tator  directed  that  his  debts  and  funeral 
expenses  staonld  be  paid  out  ot  hie  ratate, 
and  he  gave  a  legacy  to  his  grandson, 
Abner  M.  Wilcox,  and  his  personal  prop- 
erty to  his  wife  and  children.  The  debts 
and  legacies  were  paid  prior  to  the  com- 
mencement of  this  action,  except  a  mort- 
gage debt  of  f 50,000  on  the  Broadway 
property,  the  payment  of  which  had  not 
been  required  by  the  bolder.  By  the 
eighth  item  of  the  will  the  testator  gave 
"Inll  power  and  authority  "  to  his  execu- 
tors, or  the  Bueceeaor  of  them,  "for  tbe 
purpose  of  a  division  or  distribution,  or 
for  any  other  purpose  that  they  In  their 
bestjudgment  roaytbink  proper, to  grant, 
alien,  sell,  and  convey,  either  at  public  or 
private  sale,  all  or  any  real  estate"  owned 
by  falm  at  his  decease,  "and  to  apply  the 

firoceeds  ot  sach  sale  or  sales  In  conlorm- 
ty  to  the  provisions  of  the  will."  The 
widow  of  the  testator  died  on  tbe  28th 
day  of  Sejitember,  18H8,  intestate.  Her 
share  in  the  real  estate  descended  to  tbe 
three  children  of  tbe  testator,  and  tbe 
Srandcblld,  Abuer  M.  Wilcox.  On  the  Stta 


day  of  November.  1888,  Abner  Mellen,  Jr., 
conveyed  his  andlvided  interest  In  tbe 
real  estate  left  by  tbe  tratator,  devleed  to 
hlm.  Bad  descended  to  bim  from  his 
mother,  to  his  wife,  the  plaintiff.  In  pay- 
ment ol  a  debt  owing  to  her  by  the  firm 
of  Mellen  &  Co..  of  which  he  was  a  mem- 
ber. On  tbe  80th  day  ol  November. 
theplaintill.aB  theowuerof  flve-BixteentbB 
of  the  real  eatate,  brough  t  an  action  for 
partition,  making  the  other  tenants  In 
common,  together  with  William  C.  Ban- 
ning, the  husband  of  Helen  J.  Banning, 
one  of  the  devisees  under  tbe  will  of  Ali- 
ner  Mellen,  Wlnnifred  M.  Wilcox,  tbe  wife 
of  Abner  M.  Wilcox,  and  her  husband,  Ab- 
ner Mellen,  Jr.,  defendants.  Tbe  defend- 
ants in  tbe  partition  actli>n,  other  than 
Abner  Mellen,  Jr.,  answered,  cballenglns 
the  Talidity  of  tbe  conveyance  under 
which  tbe  plalntIO  claimed  title,  and  tbe 
case  was  set  down  for  trial  on  tbe  first 
Tuesday  of  April,  1M90,  but  no  trial  baa 
been  had,  and  the  action,  9o  far  as  ap- 
pean,  la  still  pending.  Abner  Mellen,  Jr., 
died  on  the  6tb  day  of  March,  1890.  leav- 
ing three  Infant  children,  who  were  joined 
as  defendants  in  tbe  present  action,  and 
who  demurred  to  tlie  complaint  therein. 
Onthe26tb  of  Marcb,  1890,  tbe  defendant 
William  C.  Banning,  the  sole  surviTlnic 
executur  of  tbe  will  of  Abner  Mellen,  and 
the  bnsband  of  bis  danghter  Helen  J.  Ban- 
ning, advertised  the  real  estate  of  the  tes- 
tator for  sale  at  public  auction,  under  tbe 
power  of  sale  contained  in  tbe  will.  Tbla 
action  was  thereupon  brought  by  tbe 
plaintiff  sKalnst  the  executor,  William  C. 
Banning,  joining  therein,  as  defendants 
with  said  executor,  tbe  two  daugbtera  ot 
Abner  Mellen,  Abner  M.  Wilcox  and  lita 
wife,  and  the  then  infant  children  of  the 
plaintiff.  This  complaint  sets  ont  tbe 
facts  hereinbefore  stated,  and  also  otber 
facts,  and  all^ces,  among  other  things, 
that  on  the  death  of  the  testator,  Abner 
Mellen,  bla  widow  and  bis  three  cbildren, 
by  themselves,  their  agents  or  lessees,  en- 
tered into  tbe  use,  occupation,  and  posMs- 
elon  of  tbe  lands  devised,  as  owners  there- 
of, and  continued  In  sucb  possession  until 
tbe  death  of  Mrs.  Mellen,  September  2S, 
1888.  and  that  dorlnij:  all  this  time  they 
"exercised  control,  dominion,  and  owner- 
ship tiver  their  respective  parts  or  shares 
in  said  lands  and  premlsea,  and  collected 
and  received  tor.  and  applied  to  their  own 
use  and  benefit,  the  rents,  issues. and  prof- 
its of  said  real  estate."  The  complaint 
further  alleges  .that,  from  the  death  of 
tbe  widow,  tbe  sons  and  the  two  daugh- 
ters, and  tbe  grandson,  Abner  M.  WilcHX, 
were  In  tbe  possession,  use,  and  occupa- 
tion ot  tbe  lauds,  exercising  sole  control, 
dominion,  and  ownership,  and  receiving 
the  rents  and  profits,  until  tbe  convey- 
ance by  Abner  Mellen,  Jr.,  of  bis  share  uf 
the  real  estate  to  the  plaintiff,  on  the  5th 
day  of  November,  1888,  when  she  entered 
Into  puBsessioD  with  the  other  cotenants, 
and  they  together  have  ever  since  con- 
trolled and  received  tbe  rents  and  profits. 
It  Is  alleged  that  prior  to  tbe  death  ot 
Abner  Mellen,  Jr.,  tbe  power  of  aale  had 
not- been  exercised  by  the  executors,  but 
that  tbey " had  acquiesced  and  assented 
to  the  ownership,  occupation,  and  use  ol 
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Bid  lands    and  premlsM  by  the  aald 

irldow,  children,  and  grrandson  ol  said 
BBtator  8H  aforesaid.  **  It  la  alleged  tbat 
he  plaintiff  and  the  other  tenants  in  cum- 
ion.  In  March,  1890,  united  In  extendiaz  a 
}aee  of  the  premiaeson  Seventeenth  atreet 
Dd  Worth  atreet,  by  wrltlny.  (or  one 
ear  from  Uay  1, 1890.  It  Is  aliened  tbat 
ill  debts,  charges,  and  legacies  under  the 
7)11  bare  been  paid  out  of  the  personal 
state  ol  the  testator,  and  that  "no  ne- 
osalty  bad  arisen,  or  now  exists,  for  the 
ale  of  the  lands  or  premises,  or  any  por- 
Ion  thereof,  to  payanyof  thedebta  which 
vere  owed  by  said  testator  at  the  time 
If  his  death,  or  to  pay  said  leKftcles  or 
itber  expenaea,  or  for  any  other  purpose. " 
t  is  alleeed  that  the  power  of  sale  wan 
•"Old.  and  the  last  paraffraph  of  the  com- 
)lalnt  preceding  the  demand  forrellef  is  as 
oIIowb:  "Twenty- Fourth.  That  by  rea- 
on  oT  the  premlSHa  the  aald  Belen  L.  Mel- 
en,  widow  of  said  testator,  and  the  aald 
Ibner  H^n,  Junior,  Helen  J.  Banning, 
rfarla  L.  Kendall  and  Abner  M.  Wilcox, 
!Ten  if  said  so-called  power  ol  sale  ever 
lad  any  validity,  decided  and  elected  to 
:ake  tbetr  respective  parts  or  shares  in 
laid  lands  and  premises  Instead  of  the 
jroceeda  from  a  sale  thereof  under  said 
lo-called  power  nf  sale  contained  In  aaid 
K-ill."  The  plaintiff,  In  her  demand  for  re< 
ief,  asks  for  a  conatroetion  of  the  will, 
idjadglng  (1)  tbat  under  the  will  the 
widow  and  children  of  the  testator  each 
:ook  title  in  fee  simple  absolute  in  posHes- 
ilon  of  one-foortti  part  ol  the  lands  and 
jremises  devised,  and  coald  sell  and  dla- 
]oae  of  their  respective  shares;  (2)  that 
:he  power  of  sale  given  by  the  will  wan 
noperatlve,  noM,  and  void,  and  never  bad 
iny  validity,  and  tbat  tbe  exerntora,  or 
ihe  sDccessors  of  them,  never  had  any 
30wer  or  authority  under  the  will  tu  sell 
:he  land,  or  any  part  thereof;  (3)  that  the 
widow  and  chlldreu  of  the  teiitator  and 
^bner  M.  Wilcox,  "by  reason  of  the  prem- 
ses,"  had  decided  andelected  to  take  their 
Kspective  shares  Instead  of  the  pr4iceedB 
sf  Bale  under  tbe  power;  and  (4)  that  an 
njunctlon  laane,  enjoining  and  reetraia> 
Dg  the  aurvlvingexecntor  from  selling  an- 
ler  the  power,  etc. 

Henry  Daily,  Jr.,  for  appellant.  Alfred 
r.  Ackert,  George  Hill,  and  William  O. 
rrull,  for  respondents. 

ANDREWS,  C.  J.,  (after  stating  the 
acts.)  Tbe  action  Is  not  maintainable 
IS  an  action  for  tlie  construction  of  the 
will  uf  Abner  Mellen.  The  validity  of  the 
)ower  of  sale  given  to  tbe  executors,  even 
f  any  donbt  could  be  entertained  in  re- 
ipect  to  it,  la  a  question  for  a  conrt  of 
aw,  as  distlngnlRhed  from  a  court  ol 
jqalty.  It  Is  a  question  primarily  of  lef;al, 
ind  not  ol  eqaltable,  cognizance.  There 
s  no  inherent  power  vested  in  courts  of 
iqulty  In  the  cnnstructkm  of  devlaea,  as  a 
lUtlnct  and  independent  branch  of  Juris- 
ilctluu,  but  It  exercises  tills  Jurisdiction 
inly  as  Incident  to  Its  Jurisdiction  over 
trusts.  Bowers  v.  Bmitb,  10  Paige,  1%; 
Monarqne  v.  Monarqoe,  80  N.  Y.  821 ; 
fVager  v.  Wager,  89  N.  Y.  168.  Tbe  valid- 
ly ol  devises  and  llmltatlona  in  wills,  or 


o!  a  power  coofsrrad  thereby,  dependa  up- 
on, and  l8  determinable  by.  legal  rotn,- 
and  their  deterntlnatlon  must  ordlnartly 
await  an  occasion  when.  In  a  legal  action 
or  proceeding,  a  right  under  the  devise  or 
limitation,  or  the  execution  nf  tbe  power, 
Is  asserted  by  one  party,  or  denied  by  the 
other.  The  will  In  question  In  this  case 
created  legal  estates  only  in  the  land  de- 
vised. Dnaccompanlifd  by  any  trust.  The 
power  of  sale  given  to  tbe  executor,  while 
It  was  lu  a  sense  a  trust  power,  did  not 
create  any  trust  lathe  land  devined,  and 
while  it  might  warrant  the  executor,  upon 
a  question  arising,  to  apply  to  tbe  court 
for  instructions,  the  mere  tact  of  tbe  exist- 
ence of  tho  power  did  not  make  a  ease  for 
Invoking  In  behalf  of  a  devisee,  or  tbe 
grantee  of  a  devisee,  the  equitable  Jarlsdlc- 
tlon  of  the  conrt  In  the  construction  »( 
wills,  within  tbe  principles  estahllHbed 
in  this  state.  The  powerof  tbe  conrtover 
actions  for  tbe  coustrnctlon  of  wills  has 
been  extended  by  statute,  and  they  may 
be  brouKht  in  many  cases  in  which,  before 
the  Htatate,  the  court  would  have  declined 
Jurisdiction.  The  statute  now  in  force  It 
found  In  the  Code  of  Civil  Procednre.  fsec- 
tlon  1866,)  which  has  been  conslderAd  In 
two  cases  in  this  court.  Hurton  v.  Cant- 
well,  108  N.  Y.  255,  16  N.  E.  Rt-p.  540;  An- 
derson V.  Anderaon.  112  N.  T.  IM.  19  N. 
B.  Bep.  437.  The  plaintiff  cannot  main- 
tain the  action  under  this  statute  for  the 
reason  that  she  is  neither  heir  at  law  nor 
devisee  of  the  testator,  and  holds  hertltle, 
not  immediately  nuder  the  will,  but  as  a 
purchaser  from  the  grantee  of  her  hus- 
band. The  plaintiff  Is  In  tlie  possession  of 
the  land  under  this  title,  and  It  would,  we 
think,  be  both  an  unreasonable  and  Incon- 
venient construction  of  the  statute  which 
should  enable  one  whose  title  cornea 
through  a  devise  to  a  former  owner  to 
Institute  an  action  for  tbe  construction  of 
a  will  which  formed  one  of  the  links  in  tbe 
chain  of  title.  Moreover,  the  lanRaageof 
tbe  statute  Is  confined  to  actions  tu  deter- 
mine the  "validity,  coustrnctlun,  or  effect 
of  a  testamentary « disposition. "  The 
question  whether  the  power  of  sale  given 
to  the  executor  by  the  will  of  Abner  Mel- 
len is  valid  does  not  affect  the  "testamen- 
tary dlHpoeltlon  "  made  by  the  testator  of 
hlH  lands.  It  Is  collateral  to  the  gift,  and. 
whether  exercised  or  not,  dues  not  chanse 
tbe  substantial  Interest  ol  the  devisees  un- 
der the  will.  Tbe  statute  sbonld  be  con- 
strued liberally  in  aid  of  the  remedy  in- 
tended, but  It  wunld  he  unwise  to  so  in- 
terpret It  as  to  draw  Into  the  supreme 
court  every  controversy,  however  trivial, 
which  coutd  be  suggested  by  a  doubt  as 
to  tbe  constroetion  ul  some  provision  ol  a 
wHI  not  affecting  some  anbatantlal  luter- 
eat  therennder. 

The  claim  made  In  behalf  of  the  plaintiff, 
tbat  the  power  of  sale  given  to  tbe  exec- 
utor Is  repugnant  tii  the  prior  nhitolute 
devise  to  tbe  widow  and  children  of  the 
testator,  and  creates  a  cloud  upon  the 
title,  and  that  tbe  action  is  malittainable 
in  thh)  view.  Is  not  tenable.  If  tbe  power 
is  Invalid,  its  InTalldlty  appears  un  tbe 
face  of  the  will,  and  It  Is  well  settled  that, 
where  the  rights  of  parties  depend  upon 
the  legal  constcnction  ol  a  written  Inatra- 
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«iiint.an  aeUon  to  correct  tb«  Instrument, 
or  to  declare  It  Invalid,  onder  the  Jorlidic* 
tlon  of  coarts  of  equity  to  remove  cluada 
upon  title,  caunot  be  malutalned.  Id  sucb 
cases  there  la  nocload.lD  a  legrnl  sense. 
Unless  tbe  lien,  charge,  or  Incumbrance  la 
apparently  legal  and  valid,  there  is  no 
Kroand  forlnvoklng  this  Jurladlction.  Tbe 
court  does  not  entertain  such  an  action 
to  remove  a  donbt  which  might  becreated 
In  the  minds  of  persons  dealing  with  tbe 
title,  provided  the  means  of  forming  a 
correct  If^gal  Judgment  are  patent  on  the 
face  of  tbe  Instrument  or  proceeding  by 
which  the  existence  or  nonexistence  of  the 
right  In  questioo  must  be  determined. 
Bailey  t.  Briggs,  66  N.  T.  407;  Townsend 
T.  Uayor,  etc.,  77  N.  7.  542,  and  cases 
cited.  But  there  can  be  no  doubt  of  tbe 
validity  of  the  power  of  sale.  There  is  no 
repugnancy  between  a  devise  lu  leo  aud  a 
subsequent  power  of  sale  given  to  tbe  ex- 
ecutor forthe  benefit  ol  tbe  devisees.  This 
Is  a  common  incident  of  testamentary 
dispoKltioQs.  Tbe  title  to  the  lands  vested 
In  tbe  widow  and  children  of  Abner  Mellen 
under  tbe  devise,  and  was  a  fee,  subject  to 
the  power  of  sale  given  to  the  executor. 
In  case  of  a  sale  under  the  power,  tbe  title 
of  thedevisees  in  tbe  land  would  be  divest- 
ed, and  an  interest  In  the  proceeds  substi- 
tuted. Crittendon  v.  Falrcblld.  41  N.  Y. 
289. 

The  most  serious  question  In  tbe  case 
arises  upou  the  claim  that  tbe  complaint 
states  that  tbe  power  ol  sale  in  tbe  exec- 
utor  bad  been  extinguished  before  he  ad- 
vertised to  sell  the  lands  undpr  tbe  power, 
by  an  election  made  by  tbe  devisees  and 
parties  interested  In  tbe  lands,  to  hold 
them,  freed  from  tbe  power  of  sale.  It  is 
a  principle  now  well  settled  that  where, 
by  a  will,  money  is  direeted  to  be  laid  out 
In  the  purchaiteof  land  for  designated  ben. 
eficlarles,  or  land  Is  dli-ected  to  be  sold 
aud  tbe  proceeds  distributed,  it  1h  compe- 
tent for  the  parties  beneSclally  Interested, 
provided  tbey  are  competent  and  of  full 
age,  and  the  gift  is  immediate  and  not  In 
trust,  before  the  coaversion  has  actually 
taken  place,  to  elect  to  take  the  money  In 
tbe  one  case  and  tbe  laod  In  the  other, 
and  when  they  have  so  elected,  and  tbe 
election  has  been  made  known,  the  power 
of  the  trustee  for  conversion  ceaaea  and 
becomes  eztingulabed,  and  be  cannot 
thereafter  lawfully  proceed  to  execute  the 
power.  Tbla  doctrine  Is  founded  npon 
the  presumption  that  such  a  power  Is 
slven  by  the  testator  for  the  benefit  and 
convenience  of  tbe  devisees  and  legatees, 
and,  unlesH  made  so  In  terms,  was  not  In- 
tended to  be  Imperative,  so  as  to  prevent 
the  beneflelarlea  from  taking  bla  bounty, 
except  In  the  precise  form  In  which  the 
property  would  exist  after  the  conversion. 
Tbe  doctrine  referred  to  has  been  consid- 
ered and  applied  by  this  court  In  several 
cases.  Hetxel  v.  Darber,  69  N.  Y.  1 ;  Pren- 
tice V.  Jana«en,  78  N.  Y.  478.  Jarmau  says 
(1  Jarm.  Wills,  p.  599)  that  the  expres- 
sions or  acts  declaratory  of  an  Intention 
to  make  an  election,  though  it  Is  said  tbey 
may  be  slight,  most  be  unequlvoca' .  and 
In  Prentice  Janssen  the  rule  sta^id  in 
Leigh  &  Dalaell  on  Equitable  Con  version  h, 
"that  a  sllKbt  expression  of  Intention  will 


be  considered  saflBclent.'*  la  quoted  with 
approval.  Th«  devhwsa  of  the  land  iu  tbo 
present  case  were  in  a  situation  to  make 
an  election.  All  the  debt«  and  legacies  of 
the  testator  had  been  paid.  Tbe  devisees 
were  of  full  age,  and  were  tbe  only  per- 
sons interested  In  the  land  or  its  pro* 
ceeds.  If  In  fact  tbey  had  elected  to  take 
tbe  land  as  land,  free  from  the  power  of 
sale,  prior  to  the  advertisement  of  the 
land  for  sale  by  the  execntor  under  the 
power,  I  am  of  opinion  that  an  action 
would  lie  In  behalf  of  the  parties  inter- 
ested, to  enjoin  the  executor  from  selling; 
under  tbe  power.  It  is  not  necessary  to 
consider  what  would  be  the  right  of  a 
purchaser  In  good  faith,  without  notice, 
on  a  sale  by  the  executor  la  assumed  nze- 
cutlon  of  the  power,  after  tbe  former  bad 
been  terminated  by  an  election.  A  sale 
under  such  circumstances  would  at  least 
create  a  cloud  on  the  title,  and  an  acthm 
to  enjoin  the  sale  would  be  an  available 
and  proper  remedy.  See  Butler  v.  John- 
son. Ill  N.  f .  304. 18  N.  £.  Rep.  m. 

But  wears  of  opinion  that  tbe  com- 
plaint la  Insufflclent  to  sustain  this  cause 
of  action  for  the  reason  that  It  Is  neither 
directly  alleged  that  the  plalntin  and  the 
other  persona  interested  and  deriving  title 
ns  original  deviaeea  of  Ahner  Mellen,  or 
under  them,  had  elected  to  take  the  land 
in  Its  unconverted  state,  free  from  the 
power  of  sale,  nor  are  any  facts  averred 
from  which  an  election  can  be  legally  In- 
ferred- The  allegation  that  the  devisees 
took  possession  of  and  occupied  and  con- 
trolled the  land  deviaed  as  owners,  and 
appropriated  the  rents  and  profits,  ia  not 
Inconalstent  with  an  outstanding  power 
of  sale  In  tbe  executor.  The  devisees  bad 
tbe  legal  title  to  the  land  as  tenants  in 
common,  and  as  aueb  bad  tbe  right  to  tbe 
possession  and  to  the  rents  and  profits. 
They  may,  nevertheless,  have  desired  that 
the  power  of  sals  should  continue  In  the 
executor,  for  convenience  in  passing  tbe 
title  upon  a  sale,  or  for  other  reasons. 
Tbe  commencementof  thepartltlon  action, 
by  the  plaintiff  naturallyslgnlfied  her  elec- 
tlon,  and,  If  all  the  other  parties  Inter- 
ested bad  Joined  In  asking  a  partition, 
this  would,  I  think,  have  amounted  to  aa 
election  tbat  tbe  power  ol  sale  Iu  tbe  ex- 
ecutor should  not  be  exercised.  It  would 
show  sn  intention  by  all  tbe  parties  in- 
terested to  sever  tbe  tenancy  In  common, 
aud  take  their  respective  shares  of  the 
laud  lu  sevwalty.  But  the  other  parties 
Interested  resisted  the  partition,  and  aa 
election  by  one  of  the  parties,  without  the 
concurrence  of  the  others,  would  not  de- 
feat the  power.  A  loifg  lapse  of  tlme,dar< 
ing  which  a  power  of  sale  remained  nnex- 
ecuted,  where  there  was  no  obatacle  to  Ita 
execution,  might  alone,  or  with  other  clr- 
cumatances,  affect  the  presumption  of  an 
election.  In  Klrkman  t.  Milea,  IS  Ves. 
888,  mr  William  Oruut  was  of  opinion 
that  two  yeara  was  too  short  a  time  to 
presume  an  election,  (see,  also.  Brown  v. 
Brown,  33  Beav.  399,)  and  Jarman  says, 
(1  .Tarm.  Wills,  p.  6U0:)  "But  poasessloa 
for  two  or  tbree  years  by  tenants  lu  com- 
mou  (without  more)  has  been  held  inaoffl- 
cient. "  In  the  present  case  less  than  three 
years  bad  elapsed  between  the  death  of 
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the  teatBtor  aod  Che  Bilvertlaenieiit  of  sate 
bj  tbe  executor.  Tbe  renewal  uf  the  lease 
uf  euine  ol  tbe  property,  In  Marcb,  1890, 
by  tbe  parties  owoIde  tbe  land,  lor  tbe 
period  of  a  year*  would  be  a  Klgolfl- 
cant.  and  probably  a  declslre,  tact  show- 
Inn  an  election.  If  the  act  waa  IneoOBlst- 
ent  with  the  continued  existence  of  the 
power  of  Bale.  Great  welKht  was  Riven 
by  Lord  Hardwlcke  in  Crabtree  v.  Bram- 
ble. 8  Atk.  6&0.  to  tbe  circnmstance  that 
the  parties  beneficially  entitled  under  a 
will  had  executed  a  lease  ol  the  premisee 
tor  a  term,  upon  the  point  of  an  election. 
Bat  in  that  caaettie  truntee  tor  sale  took, 
under  tbe  English  law.  title  to  theeatate 
as  trustee,  end  tbe  lease  was  In  hostility 
to  his  right,  and  the  leBsore  bad  bound 
tbemselves  to  make  good  tbe  lease.  Tbe 
act  was  inconsistent  with  the  continua- 
tion ol  tbe  power  of  sale,  and  was  slienia- 
cant  of  an  intentloD  on  the  part  of  the 
leeenre  to  take  the  laud  and  not  the  pro- 
ceeds. The  lease  in  the  present  case  bound 
the  land,  and  waa  made  by  tbe  legal  own- 
ers, and  was  not  In  boBtlllty  to  the  power 
of  sale.  A  purchaser  under  the  power 
would  take  subject  to  the  lease.  We  fail 
to  find  any  evidence  In  tbe  facta  allef^d 
in  the  complaint,  certainly  no*'aneqniv- 
ocal"  evidence,  of  an  election  subverting 
the  power  of  sale,  and  no  allegation  that 
such  an  election  bad  been  made.  The  cod- 
cluding  allegation  in  the  complaint,  that 
"by  reason  of  tbe  premises"  there  was  an 
election,  etc.,  simply  relerH  back  to  the 
preceding  allegations  as  ground  for  this 
conclusion,  and  tb^  furnish  no  sufflrient 
evidence  thereof.  We  think  the  demurrer 
was  properly  suHtained.and  the  judgment 
■honld  thar^ore  be  afSrmed.  All  conear. 


(139  N.  T.  3S3) 

RUHSBX  et  aL  v.  BBIGGS  et  aL 
(Court  of  Appeals  of  New  York.  Oct  S,  1898.) 
PABTiraBeHiF— Powaa  or  Oxa  Vawisbk  to  Bitn> 

FlBK— KlTmOATraH. 

1.  B.  and  M.  were  partners  nndw  an 
asreemeat  providing  for  certain  operationg  op- 
cm  partnersnip  laoda.  and  upon  any  other  tract 
"which  shall  oe  puitdiaaed^  said  copartners, 
as  hereinafter  provided.**  The  firm  lands  hav- 
ing become  exhausted,  the  partners  consulted 
abont  buying  more  land,  bat  no  coocluslon  was 
reached.  During  M.'b  absence  in  Europe  a 
short  time  after  the  consultation,  B..  who  had 
been  permitted  by  M.  to  transact  the  partner- 
■tdp  buBiness  in  his  individual  name,  purchased 
other  land,  giving  a  note  therefor  executed  in 
the  firm  name,  add,  that  the  partnership  was 
liable  on  the  note;  the  purchase  of  the  land 
and  the  execatlon  of  the  note  being  within  the 
scc^  of  B.'a  authority  as  agent  for  the  part- 
nership.   IT  N.  Y.  Snpp.  662,  reversed, 

2.  On  M.*s  return,  B.  informed  him  of  the 
conditionB  of  the  purchase,  and  that  the  title 
was  still  in  a  third  party,  and  M.  consented  to 
liis  proposal  that  they  become  the  owners  of 
the  land  as  partners,  and  operate  it  under  the 
existing  partnership  agreement.  The  title  was 
then  transferred  to  B.,  who,  by  arrangement 
with  M..  mortgaged  it  to  raise  a  certain  sum. 
a  part  of  which  was  used  to  pay  the  balance  of 
the  purchase  price,  a  part  to  pay  a  firm  debt, 
and  the  balance  credited  to  B.  in  the  firm  ac- 
count.   Hdd,  to  constitute  a  ratification  of  tlw 


purchase  of  tiie  iaad,  and  of  the  giving  of  the 
note  in  payment  tlierefor.  17  N.  X.  Sniv.  562, 

reversed. 

Appeal  from  supreme  court,  general 
term,  fifth  department. 

Action  by  Bronson  C.  Rumsey  and 
others  against  George  D.  Brigss  and  an- 
other to  recover  on  a  note.  From  a  judg- 
ment of  the  general  term  (17  N.  T.  Hupp. 
562]  afiBrmlng  a  Judgment  entered  on  the 
report  of  a  referee  dismissing  the  com- 
plaint, plaintiffs  appeal.  RcTersed. 

Allen.  Movlns  &  Wilcox,  (Ausiey  Wilcox, 
of  counsel,)  tor  appellants.  CllntontClark 
&  Ingram,  (George  Clinton,  at  cunDsel,) 
for  rnspondents. 

O'BRIEN,  J.  Tbis  action  was  upon  a 
promissory  note  of  9S,0U0  against  the  de- 
fendants as  partners.  Tbe  a  ppeal  Is  from 
a  Judgment  of  the  general  term  affirming 
a  Jndgment  on  tbe  report  of  a  n>feree  dis- 
missing the  complaint  aa  to  the  defendant 
Harsball,  and  Is  based  upon  the  judgment 
roll  alone,  there  being  no  dispute  as  to 
the  facts.  Tbe  question  Is  whether^  upon 
the  facts  found  by  the  referee,  a  defense 
was  eutablishcd.  Tbe  following  Is  a  copy 
uf  the  note:  "fStOUU.  Buffalo. Oct.22,1888. 
One  month  after  date  I  promise  to  pay  to 
tbe  order  ol  A.Rnmaey  «  Go.  five  thousand 
dollars  at  MannfRCtnren'  and  Tradm* 
Bank,  value  received.  O.  D.  Brlggs." 
This  note  was  one  of  several  renewula  of 
another  of  the  same  tenor  and  amount, 
dated  March  6, 1S88,  which  the  plaintiffs, 
constituting  the  firm  of  A.  Rumsey  &  Co., 
indorsed,  as  they  claim, lor  the  defendants. 
The  note  la  auit  waa  discounted  at  the 
bank,  and.  not  having  been  paid  when  It 
became  due,  was  protested,  and  tbe  plain- 
tilfe  made  liable  thereon  to  the  holder  as 
indorsers.  They  subsequently  paid  the 
note,  and  in  this  action  seek  to  collect 
from  the  makers.  It  is  found,  and  there 
was  no  dispute  as  to  that  fact,  that  at 
the  time  the  original  note  was  made,  and 
all  tbe  renewala,  including  that  In  salt, 
the  defendants  were  partners.  The  part- 
uership  agreement  was  In  writing,  and 
tbe  firm  business  was  manufacturing  and 
selling  lumber,  bark,  railroad  ties,  and  all 
other  baalness  relating  thereto,  under  the 
tlrm  name  ul  George  D.  Brlggs  ft  On.,  upon 
a  tract  ol  land  In  Penrntylvanla  known 
as  '*Falr  Bon,"  and  "also  upon  any  other 
tract  of  land  which  shall  be  purchased  by 
said  copartners,  as  her^naltcr  provided." 
The  defendant  Marshall  was  a  practicing 
lawyer,  and  took  no  active  part  in  the 
management  of  the  business.  Brlgge  was 
the  financial  and  business  manager,  giv- 
ing to  the  business  in  all  its  details  his 
personal  attention.  The  firm  name  of  O. 
D.  Brlggs  was  adopted  with  the  eonaent 
uf  both  partners  in  making  notes  and  pro- 
curing them  tu  bediscountedforthe  trans- 
action of  tbe  partnership  business,  and  In 
that  name,  with  like  consent,  firm  prop- 
erty was  sold,  checks  drawn  on  the  funds 
of  the  firm  In  banks,  and  deposlta  made. 
Prior  to  the  month  of  January,  1888,  the 
Fair  Bnn  tract,  from  which  the  firm  had 
obtained  the  lumber  and  timber,  became 
aobatantlally  exbansted  ol  Ita  bark  and 
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timber.  About  tbat  date  the  defendanta 
bad  a  coosDltatlon  looking  to  the  pur- 
ctiaiw  of  anotber  tract  of  ab(>at2,'X)0acrefl, 
known  ae  the  "Kock  Ban  Tract,"  Bltn- 
ated  near  their  HswaalU  on  tbe  old  tract, 
bnt  DO  eonelaBlon  was  reached.  On  the 
Sd  of  March.  1888,  and  while  the  defendant 
Marfiball  was  In  Europe,  BrlKKS  made  a 
written  contract  with  one  Bouton,  by 
which  the  latter  was  to  parchaBethn  Bock 
Ron  property,  and  convey  It  to  the  lor- 
mer,  and  thla  agreement  was  execaied  by 
a  conveyance  by  the  owners  to  Boaton, 
and  aabseqavntly  by  hlin  to  Brlgga.  The 
property  coat  abont  980,000.  and  Briggu 
paid,  opoo  taking  the  title,  abont  922,000. 
This  Bom  waa  all  aubatantlally  raiued 
apon  notes,  one  ol  which  was  the  orliclnal 
of  tbe  note  In  salt,  leaving  about  (8,000 
8tlll  due.  In  the  mean  time,  and  abont 
May  1.  1888.  the  defendant  Maraball  re- 
turned from  Eorupe,  waa  Inlormed  by 
Brigga  of  thepnrchaBeandtbeamonntatill 
due,  and  was  asked  to  take  a  half  Interest 
In  the  property  at  the  price  paid,  to 
which  he  consented.  Both  partners  then 
engased  to  borrow  of  a  third  party  920,- 
000,  to  be  secured  by  mortgage  on  the 
land.  Brlggs,  baving  procured  the  title, 
execoted  themortgnge^and  then  conveyed 
an  undivided  hall  to  his  partner.  From 
the  money  raised  on  the  mortgage,  the 
batancti  of  the  purchase  price  was  paid, 
and,  by  consent  of  both  partners,  about 
99.00U  ol  It  was  used  to  pay  off  and  dis- 
cbarge another  mortftage  on  the  Fair  Bun 
property,  which  they  owned  as  partners. 
The  balance  ol  the  loan  was  credited  to 
Brlggs,  and  thereafter  they  carried  on 
their  partoership  bnalness  by  nslng  the 
land  and  taking  the  timber  therefrom. 
Otherwise  than  thus  described,  Marshall 
never  paid  or  advanced  anything  individ- 
ually upon  tbe  land,  Briggs  becoming  per- 
Bnually  liable  for  tbe  payment  of  the  loan, 
white  his  partner  did  not.  Mr.  Marshall 
was  notified  by  Brlggs  of  tba  purchase, 
about  tbe  time  it  was  made,  by  letter  ad- 
dressed to  him  at  Paris,  which  was  received, 
bnt  no  reply  made  thereto.  The  referee 
found  that  the  signature  to  the  note  was 
that  of  tbe  partnership.  Tbe  plaintiff's 
firm  was  engaged  In  the  business  of  manu- 
faetnrlng  leather,  and  used  targe  quanti- 
ties of  bark  In  their  business,  a  portion  of 
which  they  bad  purchased  prior  to  the 
transaction  in  question  from  the  defend- 
ants, through  Brlggs.  One  of  the  mem- 
bers of  tbe  firm,  at  least,  knew  that  de- 
lendants  were  partners,  and  he  was  the 
person  who  Indorsed  the  note  in  tbe  name 
of  the  firm.  On  the  &th  of  March,  18SS. 
Brlggs, dsslrlug  to  raise  money  or  procure 
credit  to  purchase  the  land,  applied  to 
this  member  of  tbe  plaintiffs*  firm  to  ad- 
vance the  moneyi  or  to  indorse  a  note  up- 
on which  money  could  be  raised,  to  be 
used  In  the  business  of  tbe  defendants' 
firm.  Brlggs  stated  to  tbe  plaintiffs  that 
be  had  an  opportunity  to  purchase  the 
land,  and  desired  to  do  so  for  his  Arm; 
tbat  Mr.  Marshall  was  absent,  but  had 
authorised  the  purchase,  and,  as  he  could 
not  communicate  with  him  In  time,  he  de- 
atred  then  to  close  up  the  transaction,  an 
it  was  nsceMary  to  proceed  at  oooe  with 


their  business,  and.  If  he  conld  complete 
the  purchase,  he  would  make  a  large  con- 
tract with  the  plaintiffs  for  the  bark.  Be- 
lieving and  relylngupon  these  statements, 
and  without  knowledge  as  to  the  actual 
name  of  defnndants'  flrra,  tbe  plalntlfhi  In* 
dorsed  tbe  note  upon  tbe  credit  and  re- 
sponslblltty  of  the  defendants.  In  No- 
vember, 1888,  Brlggs  failed,  being  Insol- 
vent, nsd  it  is  found  that  Mr.  Marshall 
had,  in  fact,  no  knowledge  of  tbe  giving  ut 
the  original  note  or  renewals  till  that 
time.  Other  tacts  are  found,  and  there 
are  various  requests  for  findings  by  both 
sides  in  tbe  record,  but  It  la  beUevnl  that 
it  is  not  necessary  to  refer  to  them  In 
greater  detail,  as  sufladent  now  appears 
to  give  a  clear  view  of  the  legal  queatiun, 
upon  the  disposition  of  which  the  case  de- 
pends. The  learned  referee  held  as  matter 
of  law  that  neither  the  original  notes  nor 
any  of  tbe  renewals  were  firm  obllgatloDa. 
and  were  not  within  the  actual  or  appar- 
ent scope  of  the  business  of  defendants* 
firm,  and.  developing  this  Idea  still  far- 
ther, held  that  the  purchase  of  the  tract 
of  land  by  Brlggs  was  not  within  tbe 
actual  or  apparent  scope  of  tbe  business 
of  bis  firm,  and  that  the  defendant  Mar- 
shall was  not  bonnd  by  any  of  the  repre- 
sentations made  to  the  plalntiETa  In  rela- 
tion to  the  purposes  for  which  the  note 
was  given,  and  dismissed  tbe  complaint. 

We  think  tbat  this  conclusion  could  not 
legally  or  properly  follow  from  tbe  facts 
found,  and  was  therefore  erroneous. 
Rochester  Lantern  Co.  v.  Stiles  ft  Parker 
Press  Co..  ISS  N.  Y.  209, 81  N,  E.  Bep.  1018. 
The  general  authority  and  agency  of 
Brlggs,  as  a  partner,  conpled  with  the 
other  fact  that,  with  tbe  knowledge  and 
consent  of  his  copartner,  he  was  aceus* 
tnmed  to  transact  tbe  firm  business  In  hia 
own  name,  to  make  and  discount  firm 
noteR  and  draw  upon  their  proceeds  in 
tbe  same  way.  for  partnership  purposes, 
conferred  power  upon  him  to  make  obli- 
gations and  contracts  binding  upon  the 
firm  In  his  Indlvldnal  name,  and  It  Is  con- 
ceded that  the  promise  sufHl  upon  Is,  at 
least  in  f<irm,  that  of  the  partnership. 
Tbe  plaintirfH  have  been  defeated  upon  the 
ground  that,  though  it  Is  a  firm  note,  It 
was  not  given  In  tba  firm  business,  or 
within  the  actual  or  apparent  scope  of 
the  agent's  authority,  because  the  por^ 
chnse  of  an  additional  tract  of  land  was 
not  a  partnership  act,  but  that  of  Brlggs 
Individually.  Tbe  partnership  agreement 
provides  for  operations  on  a  designated 
tract  of  land,  and  "upon  any  other  tracts 
of  land  which  shall  hereafter  be  pur- 
chased by  said  copartners,  as  hereinafter 
provided."  Therefore,  the  porcbase  of 
more  land,  when  necessary,  was  contem- 
plated as  a  part  of  the  busiuess,  and  as  a 
partnership  act.  In  the  absenceof  a  finding 
wo  cannot,  upon  an  appeal  on  the  Jadg- 
ment  record  aluue,  assume  that  tbe  gen- 
eral powers  to  be  Implied  from  this  provi- 
sion of  the  agreement  were  regulated,  lim- 
ited, or  restricted  by  some  anbseqaent 
provision  In  the  snme  Instrument,  or 
otherwise.  Rochester  Liantem  Gu.  t. 
Ntllea  &  Parker  Press  Co.,  supra.  Consid- 
ering ths  cironmstancn  tbat  appear  in 
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tblacafie,  the  fact  that  the  timber  on  the 
old  tract  was  exhausted,  that  the  pur* 
chase  of  more  land  wa8  the  Robject  of  con- 
snltatlon  between  both  partners  before 
one  of  them  went  to  Europe,  that  BrlRgs 
had  beau  permitted  by  the  other  partner 
to  traosact  the  business  la  his  Individual 
name,  we  think  that  the  purchase  of  the 
land  when  the  other  partner  could  not 
be  rommualeat^  with  waa  a  partnership 
act  fairly  within  the  actual  and  apparent 
scope  of  the  aeency.  It  seems  quite  clear, 
upon  the  facte,  that  the  absent  partner 
could  baveclalmed  thebenefltof  the  trans- 
action, and  coold  have  compelled  BrlvKB 
to  account  to  the  firm  tor  the  property,  or 
its  proeeeda  or  proflts.  Brlggs  waa  the 
ffeneral  manager,  with  full  charge  ol  the. 
baaiDeBSf  as  well  as  a  partner.  His  Indi- 
vidual name  was  made  by  asage  and  con- 
sent to  represent  the  firm.  The  purchase 
of  more  land  was  within  the  general  par- 
pose  and  object  of  the  partnership  whea 
Deceseary,  and  of  that  he  was  to  be  the 
Judge.  The  making  of  the  note,  and  pro- 
earing  the  plalntlfta  to  tndorie  It  upon  the 
faith  and  credit  61  the  firm,  In  order  to 
raise  money  to  pay  the  purchase  price, 
was  a  necessary  and  usual  step  In  the  ac- 
quisition of  the  property.  The  power  of 
BrIgKs  to  bind  the  firm  by  the  note  In 
snlt,  under  the  clrcnmstances  disclosed,  la 
but  a  fair  deduction  from  the  general 
principles  of  law  applicable  to  the  powers 
of  Individual  partners  and  the  cases  on 
the  snhject.  Undl.  Fartu.  pp.  1S8-1.S1, 144. 
146,  167.  168;  Pars.  Parto.  »4,  95,  170-172, 
197, 108;  Cheater  v.  Dtcberson,  N.  Y.  1 ; 
Johnston  v.  Trask,  116  N.  Y.  1S6.  32  N.  E. 
'Rep.377;  Bank  v.  UnderhiU,  102  N.  Y.  8.%,  7 
N.  £.  Itep.  293;  DowUnft  v.  Bank.  145  U.  S. 
512, 12  Sup.  Gt  Rep.  9:!8. 

When  the  purchase  uf  a  piece  of  real  es- 
tate is  within  the  Rcope  of  the  partnership 
bnslness,  which  one  of  the  partners  la  per< 
niitted  by  the  other  tu  manage  and  trans- 
act In  his  own  name,  and  the  latter  bor- 
rowH  money  or  procures  Indorsements 
from  third  parties  In  order  to  pay  for  the 
real  estate  on  the  credit  of  the  firm,  it  will 
he  bound  by  bis  aet,  though  be  Cakes  the 
title  in  his  own  name.  But  If  the  power 
to  bind  the  Arm  by  the  transaction  In 
which  the  note  originated  Is  considered 
In  any  degree  doubtful,  then  It  was  com- 
petent furthe  other  partner  to  ratify  what 
bad  been  dune  In  the  name  of  the  Arm,  and 
Id  that  way  to  make  the  note  binding  up- 
on both  partners,  and  such,  we  think,  is 
the  legal  result  fromthefacts  found.  Mar- 
Hbalt.  on  belDft  Informed  of  the  purchase 
on  his  return  from  abroad,  In  aHect,  pcm- 
eented  to  treat  the  land  as  partuer>ihlp 
property,  the  same  as  the  old  tract,  and 
took  a  cunveyuoceof  an  undivided  half  In- 
terest. The  flodlng  is  that  Brlgga  In- 
formed Marabull  ut  the  condltlona  ut  the 
contract  and  the  sala  of  the  title,  which 
was  still  In  a  third  party,  and  proposed 
that  they  become  the  owners  of  the  land  as 
partners,  and  upsrate  the  same  under; 
their  existing  partnership  agreement,  to 
which  Marshall  consented.  Then  the  title 
was  transferred  to  Brlggs,  who,  by  ar- 
rangement with  his  copartner,  mortgaged 
It  In  order  to  nilae  $30,000,  98,000  of  which 
was  Qsed  to  pay  tiie  balance  of  the  pur* 


chase  price,  about  $9,000  more  to  pay  a 
partnership  debt,  namely,  a  mortsags  on 
the  old  tract,  and  the  balance  credited  to 
Brtggs  In  the  firm  acconnt.  Thus  prop- 
erty of  the  value  of  $30,000,  or  at  least 
which  was  purchased  at  that  price,  was 
transferred  by  Brlggs  to  the  firm,  sublect 
to  an  Incumbrance  of  $20,000.  If  It  had 
tieen  an  Individual,  end  not  a  partnership, 
transaction,  he  would  have  been  entitled 
to  the  difference  of  $10,000  and  the  fruita 
of  the  loan  made  upon  Its  security,  le^a 
the  balance  of  the  purchase  price;  bat 
upon  the  supposition  that  It  was  a  part- 
nership affair,  the  disposition  made  of 
these  funds  was  In  harmony  with  the  ob- 
ject and  purpose  of  the  parties.  The  find- 
ing of  the  r^ree  that,  after  all  this,  Mar- 
shall was  not  aware  of  the  giving  of  the 
note,  of  which  the  one  In  salt  Is  a  renpwal, 
Ih  quite  immaterial.  Knowledge  of  all 
the  details  wa^  not  necessary,  bat  It. must 
be  assumed  that  he  knew  Brlggs  had 
raised  money  In  some  way  to  pay  $22,000, 
and  he  certainly  knew  ^at  his  practice 
bad  been  to  raise  mnn^  on  notes,  In  pre* 
elsely  the  name  fonn.  lor  the  use  of  the 
Arm.  Under  these  circumstances,  his 
adoption  of  the  transaction,  and,  accept- 
ance of  the  fruits  of  It,  bound  him  and  the 
flrra.  Where  a  principal  adopts  and  rati- 
fies the  acts  of  his  agent  by  receiving  the 
fralts  of  It  or  otherwise,  he  assumes  re- 
BponBlbllltyfortheinstmmentalltles  which 
the  agent  has  employed  In  bin  behalf  to 
effect  the  contract.  Bennett  v.  Judson,  21 
N.  Y.  238:  Elwell  v.  Chamberlain,  31  N.  Y. 
611:  Leellev.  WIley.47N.  Y.64H;  Garnnrv. 
Manjeam,  93  N.  Y.  642.  For  these  reasons 
the  Judgment  should  be  reversed,  and  a 
new  trial  granted, costs  toablde  theeveot. 
An  concur,  except  ANDREWS,  C.  J,,  and 
FINCH,  J.,  nut  voting. 


(1S9  H.  T.  446) 
Tn  re  llANNINO.  Mayor. 

(Court  of  Aa^eala  of  New  YoA  Oct  10, 

1898.) 

Affxjx— Whbv  Bntertaikbd— pRAonoui  Er- 
rs OT. 

An  appeal  from  an  order  denying  a  writ 
of  ma&damuB  to  a  mayor  to  cause  a  list  of  In- 
spectors of  electioD  and  poll  clerks  to  be  pub- 
lished as  required  by  Laws  1892,  c.  171,  1 15, 
will  not  be  considered  where  the  election  for 
which  tiiey  were  appointed  has  been  held,  as 
inspectors  and  poll  clerks  are  required  to  be 
i^QMnnted  for  each  election,  and  their  power  to 
perform  official  duties  expires  after  the  elec- 
tion, and  thoeforf'  a  decision  of  the  appeal 
could  have  no  practical  effect 

Appt'al  from  enpreme  coart,  general 
term,  third  department. 

Application  of  Charles  H.  Arraatage  for 
mandamiis  to  James  H.  Mannlug,  mayor 
or  the  city  uf  Albany,  From  an  urder  of 
the  general  term  (24  N.  T.  8Dpp.  1039)  re- 
versing  an  Order  of  the  special  term  grant- 
ing a  writ,  petitioner  appeals.  Appeal 
dismissed. 

Edwin  Comtrymnn  and  Andrew  Ham- 
ilton, for  appellant.  Jbtan  A.  Delebanty, 
lor  respondent. 
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KOBXHEASTBBH  BEPOBTEIi,  Yoi..  34. 


O'BRIEN,  J.  In  tbiH  proceedlne  tbo 
special  term  nitide  an  ordur  on  tbefitb  of 
March,  1893,  grantlns  a  peremptory  writ 
of  luandumue  comrtiandlns;  JanieB  H. 
MauniDg,  mayor  of  Albany,  tortbwltb  to 
cause  t(i  be  publtslied,  as  required  by  aec- 
tlon  15  of  chapter  171  ur  the  Laws  ul  l»S2, 
In  the  offlclal  city  papers,  the  llata  of  Dem- 
ocratic inapectom  of  election  and  poll 
clerks  appointed  by  the  board  of  election 
commisitioners  of  the  city  upon  the  resolu- 
tion of  Cbarlea  H.  ArmataKe,  the  peti- 
tioner, and  chairman  ul  the  board,  to  act 
at  a  local  election  to  be  held  in  said 
city  April  11, 1S93,  and  (or  which  re^tra- 
tlon  of  votern  was  to  be  made  March  11, 
1803.  The  mayor  appealed  from  the  order 
Kractlng  ttie  writ,  and  the  general  term 
reveraed  It  in  Bepteuber,  1893,  nod  the  pe* 
titioner  has  appealed  to  thla  court. 

I'he  statute  requires  that  inspectors  and 
poll  clerks  shall  be  appointed  at  each  elec- 
tion. '  Their  power  to  perform  any  official 
duties  expires  after  the  election  for  which 
the  appointment  Is  made  bus  been  held. 
Any  decision,  therefore,  which  we  can 
make  on  this  appeal, can  hnveno  practical 
effect.  If,  for  instance,  we  should  reverse 
the  order  of  the  seneral  term  and  affirm 
that  of  the  special  terra,  as  we  are  asked 
to  do  by  the  appellant,  the  latter  order 
could  not  be  enforced,  as  the  election  has 
been  held,  and  the  time  and  occasion  tor 
tbelnai>ectora  to  act  has  long  since  passed. 
The  appeal  does  not  now  present  an 
actual  litlsratlou.  but  an  abstract  ques- 
tion. The  practice  of  this  court  haii  been 
to  refuse  to  entertain  appeals  when  it  U 

glaln  that  nothing  can  tie  accomplished 
7  the  decision.  The  Inspectors  and  clerks 
selected  for  the  election  of  April  last  can- 
not be  appointed.  There  is  no  office  to 
fill,  and  there  are  no  dutiea  (or  them  to 
perform.  To  req uire  now  tha t  their 
names  be  published  would  be  to  do  a  vain 
thing,  and  this  conrt  has  uniformly  dis- 
missed the  appeal  when,  from  lapse  of 
time,  no  decision  could  be  made  that 
would  have  any  practical  effect  Qpon  the 
controversy  or  the  parties.  It  Issaid  tbnt 
the  same  question  must  arise  in  the  ap- 
pointment of  inspectors  and  clerks  to 
serve  at  the  general  election  to  be  held  iu 
the  state  in  November  next.  We  have  no 
Judicial  knowledge  that  the  peculiar  con- 
ditions which  produced  this  enutrovemy 
atlll  exist,  and,  even  if  we  bad,  it  would 
scarcely  be  proper  to  construe  the  statute 
for  the  appointment  of  these  offlcent  In 
advance  of  any  action  of  tho  appointing 
power.  If  the  spirit  of  the  statute  was 
not  carried  out,  either  in  the  selection  of 
the  inspectors  or  the  publication  of  their 
names  In  the  present  case,  we  cannot  as* 
snme  that  the  same  course  will  be  pursued 
by  both  parties  again.  The  demands  of 
actual,  practical  litigation  are  too  pressing 
to  permit  the  examination  or  disciitision 
of  academic  questions,  such  as  this  case  in 
its  pr»)ent  situation  presents.  People  v. 
Phillips,  B7  H.  Y.  5«2;  People  v.  Walter,  68 
N.  Y.  408;  People  v.  Common  Council,  82 
N.  Y.  o73;  Bryant  t.  Thompson,  12^  N.  T. 
ias,  28  N.  E.  Bep.  632;  Merrill.  Mand.  SS  75, 
77. 78.  Tbe  appeftl  should  tberetore  beUla- 
miwed.  All  concur. 


(146  III.  472) 

FOWLEB  et  al.  t.  LAMS07T  et  aL^ 
(Supreme  Court  of  lUUiois.    June  19,  1S93.)* 

CONSTlTLTIOItAI.  LaW— COHSTRDCTtOir  —  CcAPOBA.- 

noxs— Ltditiduax.  XiiAxmtr  or  ElrocnouiiRs 
— JuBraoicnoH. 

L  In  coDBtruing  the  prorldons  of  the  con- 
stitution of  another  state,  tbe  decisioaB  of  the 
snpreme  court  of  that  state  are  controlling. 
FoIlowinK  Patterson  v.  Lynde,  112  111.  207. 

2.  Under  the  proviHion  of  the  Kansas  con- 
stitution that  "dues  from  corporations  shall  b« 
secured  by  individual  liability  of  the  etookbold- 
ers  to  an  additional  amount  equal  to  tiie  stock 
owned  hy  each  stockholder  and  such  other 
means  as  Bhall  be  provided  by  law,"  stoclchold- 
ers  of  corporations  organized  under  the  laws  of 
Kansas  are  individually  liable  to  corporate 
creilitors  to  an  amount  e<jiini  to  their  stock,  the 
constitntional  provision  beine  self-execatoir. 
Followin;?  Hentig  v.  James,  22  Kan.  326,  44 
111.  Aw.  18G,  afhrmed. 

3.  Special  remedies  for  the  enforcement  of 
such  liability  being  created  by  tiie  laws  of  Kan- 
sas, such  liability  cannot  be  enforced  by  pro- 
eeedings  of  a  different  character. 

4.  Nor  can  such  liability  be  enforced  by 
the  courts  of  another  state.  44  III.  App.  ISO, 
affirmed. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Bill  by  George  A.  Fowler  and  others 
against  S.  Warren  Lemson  and  others. 
Complainants  obtained  a  decree,  whleb 
was  reversed  by  the  appellate  court. 
Complainants  appeal.  Affirmed. 

E.  F.  Thompson,  for  appellunts,  D.  U. 

Klrtou,  for  appellees. 

WILKIN,  J.  This  Is  an  appeal  from  tbe 
appellatR  court  of  tho  first  district,  revers- 
lni£  a  decree  of  the  superior  conrt  of  Cook 
county  in  favor  of  appellants  against  ap- 
pelives.  The  bill  upon  wblrb  tbe  decree 
was  rendered  was  filed  by  said  George  W. 
Fowler,  and  alleged  that  at  the  October 
term,  1^90,  of  said  superior  court  be  recov< 
ered  a  Judgmentagalnst  theCberokee  Krll- 
Uant  Coal  &  Mining  Company  for  f.S.321.40 
and  costsof  snlt;  that  a  writ  of  flerl  facias 
issued  thereon,  directed  to  the  sherltl  of 
Cook  county,  who  "demanded  payment 
thereof,  or  property  upon  wblcta  to  lerythe 
snme,  from  S.Warren  Lamson,  president 
of  said  corporation,  which  being  refused, 
said  writ  was  returned  unsatisfied,  and 
aaid  judgment  remains  wholly  unpaid." 
That  said  company  was  Incorporated  In 
September,  18tt2,  under  the  laws  of  the 
state  of  Kansas,  and  foranumberof  years 
thereafter  carried  on  husineas.  That  at 
the  date  uf  its  Incorporation  It  was,  and 
ever  since  has  been,  a  part  of  the  consti- 
tution of  Kansas  that  "dues  from  corpo- 
rations shall  be  secured  by  individual  lia- 
bility of  tbe  stockholders  to  an  additional 
amount  equal  to  tba  stock  owned  by  each 
stockholder  and  such  other  means  as  shall 
be  provided  by  law."  and  that  at  said 
time  and  since  it  has  been,  and  now  la,  a 
part  of  the  laws  of  said  state,  that  "if 
any  execution  shall  have  been  Isnuecl 
agalnat  the  property  or  effects  of  tbe  cor- 


^  Reported  by  Loois  Boisot,  Jr.,  Esq..  of  the 
Ohieago  bar. 
■Blearing  denied  October  term,  1S99L 
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poration  except  a  railway  or  a  rel^ouB 
or  charitable  corporation,  and  tbere  can- 
not be  fooDd  any  property  whereon  to 
levy  aticb  execatlon  thun  execution  may 
be  issned  atcalnst  any  of  tbe  atockboldera 
to  an  extent  eqaal  in  amount  to  the 
araoiiD  t  of  the  aturk  by  blm  or  ber  o  wned, 
toKetber  with  any  amount  unpaid  there- 
on, but  no  execution  shall  iBSue  against 
stockboldeni  except  npon  an  order  of  the 
court  In  which  tbe  action,  salt,  or  other 
proceeding  Hball  have  been  brought  or 
Instituted  made  upim  motion  ottbe  court, 
after  reaHunable  notice  In  wrltlns  to  the 
person  or  persoDS  Bought  to  be  charged. 
And  upon  such  motion  such  court  may 
order  execution  to  Issne  accordingly ;  or 
tbe  plaintiff  In  the  execution  may  proceed 
by  action  to  charge  the  stoekholders  with 
the  amount  of  bis  Judgment."  Comp. 
Laws  Kan.  c.  23,  S  33.  That  said  Chero- 
kee Brilliant  Coal  &  Mining  Company  was 
not  a  "railway,  religious,  or  charitable 
corporation.**  That  the  delendanta  be- 
came the  owners  of  621  shares  of  the  ca|i- 
ital  stock  of  said  company,  of  the  par 
valne  of  flOO  each,  and  are  chargeable 
with  liability  to  the  creditors  of  said  cor- 
poration equal  In  amount  to  the  amount 
of  stock  so  held  by  them.  That  said  com- 
pany became  Insolvent,  and  made  an  a»- 
uignment  of  all  of  its  property,  on  or 
about  Jnne  17, 1S86.  That  by  the  laws  of 
Bald  state  of  Kansas  It  Is  further  provided 
that  "It  any  corporation,  created  under 
this  or  any  general  statute  of  this  state, 
except  railway  or  charitable  or  religious 
corporations,  be  dissolved,  leaving  debts 
unpaid,  salts  may  be  brought  againot 
any  person  or  persons  wbo  werct  stock- 
holders at  tbe  time  ot  such  dissolution 
wttboot  joining  the  corporation  In  such 
Buit,  and  if  Judgment  be  rendered  and  ex- 
ecution satisfied,  the  defendant  or  defend- 
ants may  sue  all  who  were  stockholders 
nt  the  time  of  dissolution  for  tbe  recovery 
of  the  portion  of  such  debt  for  which  they 
were  liable,  and  tbe  execution  upon  the 
Judgment  shall  direct  the  collection  to  be 
made  from  the  property  ot  each  stock- 
holder, renpectlvely,  and  If  any  number  of 
stockholders  (defendants  In  the  case)  shall 
not  have  property  enough  to  satisfy  his 
or  their  portion  of  tbe  execution,  then  the 
amount  of  deficiency  shall  bedlvlded  equal- 
ly among  all  the  remaining  stockhold- 
ers and  collection  made  accordinely,  de- 
ducting from  tbeamonntasum  In  propnr^ 
tlon  to  the  amoant  of  stock  owned  by  the 
plaintiff  at  the  time  the  company  dis- 
solved." Id.  S44.  That  at  the  time  ot 
Issuing  said  fieri  facias  said  corporation 
had  for  more  than  a  year  suspended  busi- 
ness, and  was  thereby  dissolved.  It  was 
stipulated  between  the  partlesthat  the  de- 
fendants were  tbe  owners  ot  the  shares  of 
stock  alleged  In  the  bill,  but  the  same  had 
been  tally  paid  for.  The  appellant  Earle 
filed  an  intervening  petition,  setting  up  a 
Judgment  In  his  favor  against  said  corpo- 
ration tor  f1,161!.60,  rendered  at  tbe  Decem- 
ber term,  IHdO,  the  return  of  execution  un- 
satisfled,  etc.,  and  Joining  In  the  general 
allegations  uf  the  bill.  Tbe  prayer  of  the 
bill  Is  that  the  defendants  be  decreed  to 
pfay  said  jDdgmeuta.  For  the  parpoBes  uf 
this  opinion,  tbe  ans-wer  ot  defendaota. 


except  the  stipniatlon  above  mentioned, 
may  be  treated  ns  a  general  denial  of  tbe 
alleB;ations  of  the  bill,  and  expressly  deny- 
ing the  Jurisdiction  of  the  court.  Tlie 
cause  havlug  been  referred  to  a  master, 
he  reported  that  all  tbe  material  allega- 
tions ot  tbe  bill  were  snstalned  by  the 

£ roots,  and  that  the  prayerthereof  should 
B  granted.  Exceptions  to  this  report 
were  overruled,  and  a  decree  entered  ac- 
cordingly. That  decree  having  been  re- 
versed by  the  appellate  court,  (44  111.  App. 
186,)  this  appeal  U  prosecuted. 

Tbe  first  question  presented  for  onr  de- 
cision is  whether,  under  the  laws  ottbe 
state  of  Kansas  where  said  corporation 
was  organized  and  Is  domieiled,  appel- 
lees are  individually  liable  to  Its  creditors 
to  an  amount  equal  to  the  stock  thereof 
owned  by  them.  The  decision  of  this 
question  depends  upon  whether  tbe  con- 
stitutional provision  ol  that  Atate,  above 
quoted,  is  to  be  treated  as  seif-execntlnK; 
it  being  admitted  that  oo  direct  legisla- 
tion bas  hsea  had,  carrying  It  into  effect. 
Wbether  or  not  aacb  eouatltatlonal  pro- 
visions can  be  availed  of  by  creditors  to 
oharge  stockholders,  Individually,  with  the 
debts  of  a  corporation,  In  the  absence  ol 
legislative  action  In  aid  thereof,  depends, 
generally,  npon  the  language  of  the  pro- 
vision, and  hence  oases  are  to  found  nold- 
Ing  both  ways  on  the  qnestlon.  See  note 
to  Thompson  v.  Bank,  8  Amur.  St.  Rep. 
S36,  837,  7  Pac.  Rep.  68.  In  this  case,  bow- 
ever,  the  question  being  as  to  the  effect  ol 
a  provision  of  tbe  eonstltutluu  of  a  sister 
state,  the  decisions  of  the  supreme  court 
ot  that  state  must  beflrst  looked  to;  and, 
if  It  Is  found  that  It  has  rul^d  upon  sach 
provlsl4in,  we  will  adopt  that  ruling. 
Patterson  v.  Lynde,  112  111.  207.  Thns, 
tbe  supreme  court  ot  the  United  States 
said  in  Fairfield  t.  County  of  Gallatin,  10() 
n.  50:  "It  is  the  peculiar  province  of 
the  supreme  conrt  of  a  state  to  interpret 
Its  organic  laws,  as  well  as  its  statutes, 
and  it  Is  thedulv,  as  well  as  the  pleasure, 
of  this  court  to  follow  and  adopt  that 
court's  Interpretation.  While  It  la  per- 
haps true  that  tbe  supreme  court  of  Kan- 
sas has  not  decided,  in  terms,  that  said 
constitutional  provision  Is  self -executing, 
U  has  fully  recognized,  and.  In  effect,  held, 
that  stockholders  of  corporations  or- 
ganized under  the  constitution  and  fore- 
going statute  of  that  state  are  iudlvtd- 
ually  liable  to  creditors  of  aoeb  corpora- 
tion to  an  additional  amoantequal  to  tbe 
<jtock  owned  by  each  of  them.  Hentig 
V.  James,  22  Kan.  826:  Valley  Bank  v. 
Ladies*  Con (trega tlon al  Sewing  Soc,  28 
Kau.  42i;  Howell  v.  Munglesdort,  33  Kan. 
194,  5  Pac.  Rep.  759;  Abbey  v.  Dry-Goods 
Co.,  44  Kan.  415,  24  Pac.  Rep.  420.  It  wUl 
be  seen,  however,  by  reference  to  tbe  lore- 
going  allegations  of  tbe  bill,  that  twospe- 
clal  modes  are  provided  by  the  lavs  ot 
Kansas  by  which  eredltore  of  corpora- 
tions like  the  one  in  question  may  enforce 
the  liability  of  stockholders:  (1)  By  hav- 
ing Judgment  against  the  corporation, 
and  execution  Issued  against  its  property 
or  effects  returned  nulla  bona,  he  may 
have  execotlon  against  the  storkbolders, 
etc.  Section  82,  supra.  (3)  "If  the  oor> 
poration  be  dlBBolved  leavii^  debts  nik- 
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paid,  salt  may  be  brought  ajraloBt  any 
perBOD  or  persona  who  were  stoekholdera 
at  the  time  of  sacb  dbeolutlon  without 
Jolaing  the  corporattoD  In  uuch  suit,"— la 
whicb  cane  tbo  etatote  glres  the  uturk- 
holder  sued  a  special  remedy  against 
other  stockholders  by  ]ud£:mHUt  and  exe- 
cution. He  "may  sue  all  who  were  etock- 
holders  at  the  time  ol  dlsHolutlon  Tor  the 
recovery  ol  the  portion  of  sacb  debt  for 
wbieb  tb^  were  liable,  and  the  execution 
npoD  the  Judgment  shall  direct  the  eollec- 
tioD  to  be  made  from  the  property  of  each 
■toRkholder,  respectively,  and  if  any  num- 
ber o(  stockholders  (defendants  In  the 
ca«e)  sball  not  have  property  enouRh  to 
satisfy  his  or  their  portion  ol  the  execu- 
tion, then  the  amount  of  deflcleacy  shall 
be  divided  equally  amons  all  the  remaln- 
ing  Htockbolders  and  collection  made  ac- 
cordingly, deducting  from  the  amount  a 
sum  In  proportion  to  the  amount  of  stcKik 
owned  by  the  plalntlft  at  thetlmethecom- 
pany  dissolved. "  It  Is  well  settled  that, 
these  special  remedies  having  been  pro* 
vlded  for  tbe  enforcement  of  the  ludlvld- 
nal  liability  of  stockholders  created  by 
tbe  laws  of  Kansas,  they  alone  cau  be 
pursued  to  enforce  that  liability.  Bank 
V.  Francklyn.  120  U.  8. 147.  7  Sup.  Ct.  Rep. 
7S7,  and  other  canes  cited  In  note  to 
Thompson  v.  Bank,  3  Amer.  St.  Sep.  854, 
7Pae.  Bep.  6S;  Thomp.  Llab.  Stockb.  5 
BS;  Cook,  Stock,  8tockh.  &  Corp.  Law,  § 
n9.  Tbe  reason  of  this  role  Is  manifest. 
The  liability  only  exists  by  foree  of  some 
ronstitutlonal  or  statutory  provlftlon, 
and  the  person  Incurring  that  liability  Is 
preisnmed  to  do  so  subject  to  Its  enforce* 
ment  by  the  special  provision  made  for 
that  purpose,  and  no  other.  Lowry  v. 
Inman,  46  N.  Y.  129,  and  authorities  cited. 

The  amended  bill  in  this  case  proceeds 
npon  the  allegation  that  the  corporation 
has  been  dinsolved,  but  attempts  to  en- 
force  the  Individual  liability  of  the  defend- 
ants by  a  proceeding  entirely  different 
from  that  prescribed  by  the  statute  of 
Kansas,  and  thus  deprive  tbe  dtfendants 
of  the  speedy  aud  adequate  remedy  given 
them  by  that  statote  agalust  other  etock- 
holdera.  If  they  should  be  held  liable. 

There  Is  also  the  further  inaupernble  ob- 
jection to  this  proceeding  that  It  is  an  at- 
tempt to  enforce  tbe  Individual  liability  of 
the  defendants  in  ajurlsdlctlon  other  than 
that  In  which  the  corporation  exists;  tbe 
role  being  that,  when  a  apectal  remedy  la 
givea  creditors  ot  a  corporation  against 
Its  stockholders,  the  liability  cannot  be 
enforced  In  another  state.  Lowry  v.  In- 
man,  4n  N.  Y.  119;  CbriHtenKen  v.  Eno.  106 
N.  Y.  07.  12  N.  E.  Hep.  648;  Nlmlck  v. 
Iron-Worka  Co..  25  W.  Va.  1»4.  Tbe  rea- 
son for  this  rule  la  forcibly  Illustrated  by 
the  above  quoted  statute  of  Kansas,  pro- 
viding a  remedy  in  case  of  tbe  dissolution 
ol  a  corporation,  which  remedy.  It  must 
be  eoneeded,  could  only  be  enforced  in  the 
state  ot  Kansas,  where  presnniably  the 
Btockholders  of  the  corporation,  gener- 
ally, reside.  For  tbe  reasous  here  given. 
It  is  dear  that  tbe  bill  could  Bot  be  main- 
tained in  this  state.  Young  v.  Farwell, 
189111.  m,  28  N.  E.  Rep.  Mb,  citing  nnmei^ 
OQB  anthorltlw;  alio,  sustaining  the  posl- 
ttoBtbat  tUd  bill  caanut  be  maintained  tu 


this  state.  See,  also.  Bank  v.  Rlndge, 
(Mass.)  27  N.  £.  Bep.  1015.  The  Jndgmeut 
of  the  appellate  court  will  be  affirmed. 


OiS  lu.  «n 
OAINES  V.  WILLIAMS.' 
(Supreme  Court  of  minola.  May  9^  18831)* 

CONBTITOnOSAL  LaW  —  TlTLB  Of  AOT  —  CKA,mL 
KOBTOAQI—APFBAIi— FIU.CTICB— RBHBUttira. 

1.  Act  June  6,  1888.  entiUed  "An  act  to 
regulate  the  forecloflure  of  chattel  mortncea 
on  houa^old  sooda,  wearinff  apparel  and  me- 
chanic's toolB,**^  proTides  in  section  1  that  such 
mortsages  can  onlj  be  foreclosed  bf  aoit  in  a 
court  of  record,  and,  in  aection  2,  ttut  no  chat- 
tel mortsage  execated  by  a  married  man  on 
hoDsebold  goods  shall  be  v^d  unless  Joined  in 
by  his  wife.  Held,  that  tbe  second  section,  be- 
Inff  germane  to  the  subject  expressed  in  tbe 
title,  was  not  obn(«ioas  to  Const,  art  4,  |  13, 
providing  that  no  act  shall  embrace  more  than 
one  subject,  which  shall  be  exprosssd  In  its 
titlflu 

2.  Whwe  counsd  tor  both  parties  adndt 
la  thdr  briefs  that  an  appeal  presents  only  on* 
point  for  tbe  determination  of  the  court,  and 
a  deciaion  Is  rendered  on  that  point,  a  rehear- 
iiw  wlU  not  be  granted  tor  the  pnipose  of  al- 
lowing tlie  defeated  party  t»  present  other 
points  for  deeUion. 

Appeal  from  circuit  eoort.  Cook  eoonty ; 

O.  H.  Horton,  Judge. 

Suit  by  George  J.  Williams  against 
Thomas  Oaloes  to  foreclose  a  chattel 
mortgage.  Decree  tor  complainant.  De- 
fendant appeals.  Reversed. 

Cratty  Bros.  A  Jarvls,  tor  appellaat.  F. 
H.  Trode  and  Slnaaertt  Jobaaon,  for  a[K 

pellee. 

BAILED,  J.  This  was  a  bill  In  chancery, 
brought  by  George  J.  Williams  agalnat 
Thomas  Gaines,  to  foreclose  a  chattel 
murtgase.  In  pursuance  ot  the  provlslona 
ot  "  An  act  to  regulate  the  foreclosure  of 
chattel  mortgages  on  household  goods, 
wearing  apparel  and  mechanic'a  tools." 
approved  June  6,  1889.  The  cause  waa 
heard  on  bill,  answer,  replication,  and  a 
stipulation  ot  the  parties  as  to  the  facts; 
and  upon  soeb  hearlns  a  decree  waa  ren- 
dered, fofeelostng  the  mortgage,  and  or- 
dering a  sale  of  the  mortgaged  property 
to  satisfy  the  amount  due  on  the  Indebt- 
edness thereby  secured.  The  circuit  court. 
In  reaching  tbiR  result,  seems  to  have  held 
the  second  section  ot  the  act  in  pursuance 
of  which  the  bill  was  filed  to  be  unconBtf- 
tutlnnal  and  void ;  and,  tbe  validity  of  a 
statute  being  thus  involved  In  the  case, 
the  record  has  been  bruugbt  by  appeal 
directly  from  that  court  to  this.  Counsel 
un  both  sides  expreeely  admit  that  the 
only  question  presented  by  the  appeal  is 
the  constitutionality  of  this  section  uf  the 
Bta  tuto.  The  counsel  for  the  appellant.  In 
their  brief.  In  stating  the  appulee'a  poalr 
tion,  say  that  tbe  appellee  adinlta  that  It 
tbe  second  section  of  tbe  act  Is  valid  tbe 
mortgage  is  void,  and  not  subject  to  for^ 
closure,  but  clulras  that  the  section  la  re- 
pugnant to  section  IS,  art. 4,  of  the  consti- 
tution, and  ther^ore  Invalid;  and.  In  r»- 
sponaetothlaatatemeiit,  theconnaellortbe 

^Reported  by  Louis  Boiaot;       Bsq.,  of  tbe 

Gbicuso  bw. 
*R(^earing  peudhifi 
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ftppellM  eonroMce:  tlwlr  brief  by  aayloff: 
"Aa  stated  by  th*  appellant,  the  oaly 
qaestton  lorolved  In  the  case  la  tbe  conatl- 
tutloDBllty  of  the  aeeoDd  eectloD  of  the 
chattel  mortgage  act  uf  1889."  Under 
tbeae  circumataueee.  there  ia  oo  other 
qoMtlon  for  na  tu  conalder,  and  If,  In  oar 
oplnlon.tbat  section  la  conatltatlonal  and 
▼alld,  tbe  decree  of  tbeconrt  below  mast 
be  reTersed. 

Theatatnte  in  qaeetton,  tbe  title  of  wblcta 
la  fdven  above,  cooalats  of  two  aectlona, 
and  la  as  followa:  "Section  1.  That  no 
chattel  mortgage  on  the  neceeaary  bouse- 
hold  goods,  wearingapparalor  mechanic's 
tools,  of  any  person  or  family  aball  be 
foreclosed  except  iu  a  court  at  record.  No 
hoDsehold  goods,  wearing  apparel  or  me* 
efaanic's  tools  covered  by  a  chattel  mort- 
gage shall  be  seized  or  taken  ont  of  the 
poaaemlon  of  the  mortgagor  before  tore* 
dOBure,  except  by  a  ebvlB,  and  then  only 
after  the  mortgagee  or  tals  agent  shall 
present  an  affidavit  to  a  Jndge  of  any 
ennrt  of  record,  setting  forth  that  the 
mortgage  Is  doe,  or  that  he  la  in  danger 
of  losing  hlfl  aecurlty,  giving  the  facts 
upon  whirb  he  relies,  and  shall  obtain  an 
order  from  each  jndge  directing  sncb  aher* 
itl,tojwiie  each  houaehold  gooda,  wvar- 
Ing  apparel  or  mechanic's  tools,  and  bold 
them  sttbfect  to  tbe  order  of  the  coart: 
provided,  that  nothing  herein  shall  apply 
to  the  aale  of  tnmlture  by  regular  dealers 
ontbeao-calledlnatatlnientplan:  provided, 
this  act  aball  not  apply  to  tbe  foreclosure 
of  chattel  mnrtgugea  executed  prior  to  the 
time  this  act  shall  take  effect.  See.  3.  No 
ehatlel  mortgage  loecnted  by  a  married 
man  or  married  woman  on  bousehold 
goods  shall  be  valid,  unless  Joined  In  by 
tbe  husband  or  wife,  as  the  case  may  be. 
Section  13,  art.  4,  of  tbe  cunstltation,  pro- 
vides aafollows:  '^No  act  hereafter  passed 
shall  embrace  more  than  one  subject,  and 
that  abail  be  expressed  in  the  title.  But  If 
any  subject  shall  be  embraced  In  an  act 
which  shall  not  be  expressed  In  tbe  title, 
such,  act  shall  be  void  only  as  to  so  much 
thereof  aa  shall  not  be  so  expressed."  The 
contention  Ut  that  the  second  section  of  tbe 
act  relates  to  the  execution  of  chattel  mort- 
gages Dpon  tbe  several  species  of  peraonal 
property  mentioned  In  the  title,  and  Is 
not,  therefore,  genuane  to  the  sabject  ex- 
pressed In  the  title,  which  Ia»  "tbe  foreelo- 
sure  of  chattel  mortgages  on  boasebold 
goods,  wearing  appard  and  mechanic's 
tools." 

Tlie  rule  is  too  well  established  to  need 
dlscnsaion  that  every  presumption  Is  In 
flavor  of  tbe  ralidlty  of  a  statute,  and 
that  every  reasonable  doubt  moat  be  re- 
solved la  Us  favor,  and  that  where  such 
doobtexiststhe  statotemnst  besuntalned. 
Tbe  right  of  the  Judiciary  to  declare  a 
statute  void,  and  arrest  its  execution,  la 
one  which,  in  the  opinion  of  all  cuurta,  la 
coupled  with  reaponslhllltles  so  grave 
that  it  is  never  to  be  exercised,  except  in 
very  clear  rases.  The  party  who  wisbea 
to  pronounce  a  law  unconstttntlonal  takes 
npon  blmselt  the  burden  of  proving,  be* 

fond  a  reasonable  doubt,  that  It  la  so. 
eople  V.  Nelson,  183  III.  505,  27  N.  E.  Rep. 
817.  As  said  by  Cblef  Justice  Shaw  In 
Wellington, Fetitloaer,  16  Pick. 87:  'When 


called  upon  to  prononnes  the  Invalidity  of 

an  act  ut  legislation,  paased  with  all  the 
forms  and  solemnities  requisite  to  give  it 
the  force  of  law,  courts  will  approach  the 
qaeetton  with  great  caution, examine  it  in 
every  possible  aspect,  and  ponder  upon  It 
as  long  as  deliberation  and  patient  atten- 
tion can  throw  any  new  light  on  the  sab- 
ject, and  never  declare  a  atatute  void  un- 
less the  nullity  and  invalidity  of  tbe  act 
are  placed,  in  their  Judgment,  beyond  rea- 
aonable  doubt."  To  almliar  effect,  see 
Railroad  Co.  v.  Smith,  62  111.  26S;  Haw- 
thorn V,  People,  109  111.  803;  People  v. 
Haielwood,  116  III.  819,6  N.  E.  Rep.  480; 
Wulff  T.  Aldricb.  121  111.  591, 16  N.  £.  Rep. 
886;  McOum  v.  Board,  183  IU.  122,  24  N.  E. 
Rep.  629:  Field  v.  People,  2  Scam.  79; 
Lane  r.  Dorman,  S  Scam.  238;  People  v. 
Marshall,  1  Ollmau,  672;  People  v.  Rey- 
nolds, 5  Oilman,!.  In  McOurn  v.  Board, 
snpra.  In  discussing  tbe  conatltntlonal 
provlBlon  now  aought  to  be  Invoked,  vrs 
said:  "The  eonstitatlnnal  provision 
aboveqooted  has  alwaysrecelred  allberal 
construction,  and  it  baa  accordingly  been 
held  that  there  may  be  included  io  an  act 
any  means  which  are  reasonably  adapted 
to  securetbe  object  Indicated  by  the  title." 
And  in  People  v.  Nelson,  supra.  In  consid- 
ering the  same  proviaion,  we  said: 
"Whenever  an  act  of  tbe  legislature  can 
be  so  construed  and  applied  aa  to  avoid  • 
conflict  with  tbe  eonatitntlon,  and  give  it 
tbe  force  of  law,  sncb  conatrucUon  will  bs 
adopted." 

Tbe  question  presented  by  tbe  ease  be- 
fore us,  tben,ls  whether  there  Is  any  view, 
which  can  raaaonably  be  takni  <tf  tbe 
statute  under  consldera'Uon,  which  will 
make  section  2  germane  to  the  subject  ex- 
pressed In  the  title  to  tbe  act.  That  anb- 
Ject,  as  has  already  been  said,  la  tbe  regn- 
latlun  of  the  foreclosure  of  chattel  mort- 
gages upon  certain  apeclded  claases  of  per- 
sonal property.  It  Is  plain  that  In  all 
cases  uf  lorecloaure  under  the  provisions 
of  aertlon  1  tbe  qneetlon  must  necessarily 
arise  whether  tbe  mortgage  sought  tu  be 
foreclosed  Is  a  valid  mortgage,  or  belongs 
to  tbe  class  of  mortgagee  Intended  to  be 
comprehended  within  the  provisions  of 
the  act.   Whatever  goes  to  the  solution 

these  questions  can  scarcely  be  said  to 
be  foreign  to  tbe  subject  expressed  In  tbe 
title.  Section  1,  by  its  terms,  applies  tc 
all  chattel  mortgages  upon  household 
goods,  wearing  apparel  or  mechanic's 
tools,  except  those  included  In  the  two 
pruvlsoa  contained  in  that  section.  Sec- 
tion 2  declares  that  chattel  mortgages  on 
bnusebold  goods,  ezeented  by  a  married 
man,  his  wife  not  Joining,  shall  be  void, 
and,  as  a  neceaasry  resalt,  not  aubject  to 
forecloanre.  Tbia  may  be  regarded  as  im- 
posing. In  effect,  a  further  limitation  upon 
tbe  generality  of  the  terma  of  section  1, 
and  as  excepting  from  its  operation  mort- 
gages of  that  character.  If,  Instead  of 
aectlon  2  as  It  now  stands,  a  further  pro- 
Tlsu  had  been  Inserted  in  aectlon  l,in  these 
terms:  "Provided,  that  no  chattd  mort- 
gage on  bousehold  goods  executed  by  a 
married  man.  his  wile  not  Joining  in  Its 
execution,  shall  be  deemed  to  be  valid  and 
subject  to  foreclosure,"— tt  could  scarcely 
be  doubted  th«t  tbe  subject  of  sncb  pro* 
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tIbo  would  be  germaDe  to  tbat  expressed 
In  tbe  title.  But  section  2  in  susceptible. 
wlthoDt  any  violence  to  Its  lanj^uaue,  of  a 
constructloo  which  will  make  it  substan- 
tially Identical,  in  legal  elfect,  to  ti  proTiao 
expressed  lit  those  terms.  A  very  similar 
question  arose  In  Bouorden  v.  Kris,  18 
Neb.  121,  12  N.  W.  Rep.  831.  There  an  act 
entitled  "An  act  to  exempt  homestead 
from  JudiclHl  sale,"  concalned,  as  section 
S,  tbe  (olio  wing:  "A  conveyance  or  incum- 
brance by  tbe  owner  Is  of  no  vaUdlty, 
unless  tbe  basband  and  wife,  11  the  owner 
is  married,  concnr  in  and  sign  tbe  same 
Joint  Instrument. "  Tbe  salt  was  to  fore- 
close a  mortgage  on  tbe  homeetead,  exe- 
cuted by  tbe  husband  alone,  and  it  was 
contended  by  tbe  plainttO  tbat  section  8 
of  the  act  was  void,  as  being  In  cftiitra* 
veiitlon  ul  tbe  coostitutional  provision 
tbat  "no  bill  shall  contain  more  than  one 
subject,  which  staail  be  clearly  expressed 
in  the  title."  Tbe  court,  in  holding  tbe 
proTlslon  constitutional,  said:  " Onder 
tbe  title  to  exempt  homestead,  the  legis- 
lature may  make  any  provision  in  rela- 
tlou  to  protecting  such  homestead  that  It 
sees  fit;  and  so  long  as  such  legislation 
Is  confined  to  exempting  the  homestead 
from  forced  sale,  whether  by  execution, 
or  upon  a  mortgage  declared  to  be  void 
by  the  statute.  It  can  make  no  difference. 
It  certainly  IsjuHtas  Important  that  the 
wire  should  be  protected  from  a  mortgage 
executed  by  the  husband  alone,  an  that 
she  whould  be  permitted  to  clelm  exemp- 
tion In  ease  ol  fallare  of  taer  husband  to 
do  so.  Tbe  law  proceeds  upon  the  theory 
tbat  both  husband  and  wife  are  entitled 
to  tbe  benefit  of  the  homestead  act,  and 
tbts  right  cannot  be  waired  except  by  the 
consent  ut  both.  The  law  therefore  re- 
quires the  assent  of  both  to  a  conveyance 
or  incumbrance  of  the  homestead."  In 
Dunuan  v.  Taylor,  (tS  Tex.  645,  an  act  en- 
titled "  An  act  in  relation  to  aflslgnments 
for  the  benefit  of  creditors,  and  to  regu- 
late tbU'same  and  the  proceedings  tbere- 
UDder,"  contained  a  section  Invalidating 
all  liens  on  stocks  of  goods  exposed  for 
sale  In  the  usual  course  of  trade.  In  a 
suit  to  enforce  a  chattel  mortgage  on  a 
atnck  of  goods  thus  situated,  it  was  held 
that  sucb  provision  was  germane  to  the 
Bobject  of  tbe  act.  and  was  tneretore  valid. 
In  O'l^ry  v.Cook  Co.. %  111. 584,  tbe  ques- 
tion was  as  to  the  validity  of  a  provision 
In  ** An  act  to  omend 'An  act  to  incorpo- 
rate the  North- Western  University,*" 
which  prohibited  the  sale  of  Intoxicating 
Itqnors  within  four  miles  of  tbe  university. 
Hucb  prohibition  was  held  to  be  germane 
to  the  title  of  the  act.  and  not  In  contra- 
vention of  the  provision  of  the  constitu- 
tion 011848,  which  declared  tbat  "no  pri- 
vate or  local  law  shuUembrace  more  than 
one  subject,  and  that  shall  bo  expressed  In 
the  title."  In  discus^alng  the  point  thus 
decided.  It  was  said:  "The  object  of  the 
charter  was  to  create  an  Institution  for 
tbe  education  of  young  men,  and  it  was 
competent  lor  tbe  legislature  to  embrace 
within  it  everything  wblr-h  was  designed 
to  fscllitate  that  object.  Every  provision 
which  was  intended  to  promote  tbe  well- 
being  of  the  lUHtltutlon.  or  its  students, 
wa<  withlo  tbe  proper  subject-matter  of 


that  law.  We  cannot  doubt  that  sneb 
was  the  single  design  of  this  law.  Its 
purpose  was  to  keep  far  away  from  the 
members  of  tbe  institution  tbe  temptation 
to  Intemperance,  and  its  attaadant  ricaa. 
Altbougb  this  provision  might  Incident- 
ally tend  to  protect  others,  residing  In  the 
vicinity,  from  tbe  corrupting  and  demor- 
alizing Influences  of  tbe  groesbop,  yet  it 
was  not  the  primary  object  of  tbe  law, 
but  Its  sole  purpose  was  to  protect  tbe 
stodents  and  faculty  from  such  influence. " 
In  the  case  of  People  v.  Blue  Mountain 
Joe,  129  111.  870,  21  N.  E.  Rtp.  923,  the  title 
of  the  act  involved  was  "An  act  to  regn- 
late  the  practice  of  medicine  in  the  state  of 
Illinois."  Tbe  provision  of  the  act  in  re- 
lation to  which  the  question  arose  was 
one  which  imposed  a  fine  upon  any  itin- 
erant vendor  of  any  drug,  nostrum, 
ointment,  or  other  appliance,  of  any  kind. 
Intended  for  the  treatment  of  disease  or 
Injury,  who  should  vend  or  sell  tbe  same 
without  belog  licensed  to  do  an.  In  hold- 
ing this  provision  valid,  we  said:  "If, 
therefore,  tbe  subject-matter  of  the  sec- 
tion under  consideration  Is  germane  to 
the  general  subject  expressed  in  the  title, 
or  forms  a  subordinate  brancb  or  part  of 
snch  general  subject.  It  mnat  be  beld  as 
embraced  within  tbe  title  to  tbe  act. 
•  •  •  To  regulate  Is  to  adjust  by  rule, 
to  subject  to  governing  principles,  or  to 
restrict  within  certain  rales  and  limita- 
tions. Within  the  regulation  of  thn  prac- 
tice of  medicine  mast  necessarily  fall  the 
right  to  determine,  or  to  provide  means 
tor  tbe  determinatloo  of,  who  may  law- 
fully exercise  the  right  to  practice  medi- 
cine, and  to  establish  sucb  rales  as  shall 
determine  wbataball  and  what  shall  not 
be  regarded  as  lesltlmate  practice  of  the 
proftfsnlon." 

.  Tbe  object  of  the  statute  under  consid- 
eration in  thecase  at  bar,  manifestly,  ia  to 
remedy  certain  abnms  and  oppressions 
heretofore  existing  In  tbe  enforcement  of 
chattel  mortgages  upon  household  goods 
and  other  kindred  property.  Prior  to  Its 
enactment,  chattel  mortgages  on  those  as 
well  as  other  species  of  chattels  ralRht  be 
foreclosed  by  the  mortgagee  by  taking 
possession  and  selling  without  legal  pro- 
cess or  judicial  decree,  and  great  hardship 
often  resulted,  especially  to  families  of 
small  means,  whose  household  goods  or 
wearing  apparel  were  mortgaged.  They 
were  liable  to  be  stripped  of  even  the  bare 
necessities  of  life,  at  the  mere  will  of  tbe 
mortgagor,  wl(.hoat  the  opportunity  of 
being  heard  or  of  making  defense.  To  pre- 
vent oppressions  in  tbe  foreclosure  of 
mortguges  of  this  chnraeter,  the  stacnte 
forbids  foreclosure  except  by  bill  in  cban* 
eery,  and  restrains  the  mortgagor  from 
taking  possession,  and  permits  him  to 
have  the  goods  seized  only  by  legal  pro- 
cess, to  be  exf>cuted  by  the  sheriff;  such 
pmcess  to  be  Issued  only  upon  the  order 
of  a  judge  of  a  court  of  record,  made  upon 
due  proof  of  tbe  mortgagee's  right  to  en- 
force his  mortgage;  and  during  tbe  fore- 
closure proceediiit;s  the  goods  are  to  be 
lield  by  the  slieriff,  subject  to  the  order  of 
the  court.  It  seems  clear  to  us.  that  tbe 
provision  of  section  2  of  tbe  act,  declaring 
mortgages  upon  household  goods  to  be 


Digitized  by  Google 


lU.) 


VAIL  «.  ABEBLU 


937 


void.  BO  ae  not  to  b«  suflceptlhle  of  tor&- 
cloBure  by  bill  or  otherwise,  when  executed 
by  a  married  man  witbont  hla  wife  Joining 
witb  tiim  In  Its  execution,  is  grermane  to 
the  general  purpose  of  the  act,  as  well  br 
to  the  subject  expressed  In  the  title,  vie. 
the  rc^ulatfun  of  the  foreelosnre  of  mort- 
fcages  un  huuaebold  f;oo<i8,  etc.  We  are  ot 
the  opinion  that  section  2  of  the  act  la  not 
obnozloas  to  the  constitutional  provlsiun 
above  quoted,  and  that  It  Is  valid.  It  fol- 
lovrSf  as  the  partlps  have  expressly  coo- 
ceded,  that  ths  mortgafte  sought  to  be 
foreclosed  is  void,  and  that  the  mortgagee 
Is  nut  entitled  to  enforce  It  by  foreclosure 
or  otherwise.  The  decree  of  the  circuit 
court  must  therefore  beheld  to  be  erro- 
neous, and  it  will  accordingly  be  reversed, 
and  the  cause  will  be  remanded  to  the  cir- 
cnlt  court,  with  directions  to  dismiss  the 
bilL 

On  Rehearing, 

(Oct  9,  1898.) 

PER  CUBIAM.  Since  the  filing  of  the 
foregoing  opinion,  the  appellee  has  pre- 
Hented  bis  jietltlon  for  a  rehearing,  Id 
which  he  admits  the  only  matter  contro- 
verted by  bttn  at  the  hearing,  viz.  the  va- 
lidity of  the  second  sectloD  of  the  statate 
in  qnestioD,  bQt  seeks  to  sustain  his  mort- 
gage on  other  grounds,  which  were  not 
relied  □pon,or  even  adverted  to, in  his  for- 
mer brief  and  argnnieut.  Wo  are  not  die- 
posed  to  ronslder  the  points  thus  made,  it 
being  snfiScieot  to  say  that  the  practice  of 
this  court  will  not  permit  a  party  who 
has  once  anbmltted  bis  ease  for  decision, 
and  been  defeHted.to  then  shift  bis  posi- 
tion, and  obtairi  a  reconsideration  upon 
new  and  distinct  grounds.  Especially  Is 
this  so  where,  ns  in  this  case,  it  has  been 
expressly  admitted  that  the  point  origi- 
nnlly  urged  is  the  only  ground  ol  contro- 
versy in  the  case.  The  appellee,  having 
admitted  tbat.theconatitntiooalityol  sec- 
tion U  of  the  statute  was  the  only  qaes- 
tlun  to  be  deeided,  must  abide  by  that  ad- 
mission, and  the  declHlon  of  that  point 
against  him  must  be  regarded  as  a  flnal 
dlupositlon  of  the  controversy.  We  are 
nut  disposed  to  decide  cases  by  piecemeal, 
and  we  therefore  can  entertain  petitions 
for  refaearlDgs  only  for  the  purpose  of  cor- 
recting errors  into  which  the  court  may 
have  Inadvertently  fallen  in  dei^ldlng  the 
case  as  originally  preseated.  It  followa 
that  the  petition  for  a  rehearlGS  in  this 
case  must  be  denied. 

(146  111.  368) 

VAIL  T.  ARKBLL  et  B^^ 
(Supren.e  Court  of  Dlinois.    March  31,  1893.)' 

FOBBOLOSDBX — DSCREB — CoiXATEBAL  ATTACK. 

1.  A  decree  ot  foreclosure  gave  the  mort- 
gagor 80  days  in  which  to  pa?  the  mortgage 
debt,  In  defanit  of  which  the  mortgaged  prop- 
erty should  be  Bold.  Afterwards  the  decree 
was  amended  on  stipulation  of  the  parties  by 
inserting  a  clause  permitting  judgment  credit- 
ors to  redeem,  such  clause  haTingbeHi  omitted 
from   the  original  decree  by  clerical  error. 


■  R^rted  by  liOuls  Bobrat,  Jr.,  Esq.,  of  the 
Chicago  bar. 

*  Rehearing  denied  October  term,  1803. 


Seld,  that  the  30  days  ran  from  the  reuditiou 
of  the  original  decree,  since  the  amendment 
did  not  change  its  form,  force,  or  effect.  43 
111.  App.  466,  affirmed. 

2.  The  fact  that  the  drcnit  court,  upon  the 
cause  beiog  remanded  to  it  to'  tiie  appellate 
court,  d^arted  from  the  mandate  of  that  court 
In  reudering  a  decree,  does  not  render  the  de- 
cree void  on  collateral  attack,  especially  after 
a  lapse  of  eight  years,  where  it  la  not  shown 
that  tlie  aggrieved  party  was  under  any 
disability,  or  was  in  ignorance  <3i  the  alleged 
error.    43  IlL  Ap^  466,  affirmed. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Bill  by  Annie  M.  Miller  against  William 
J.  Arkell,  Lucy  W.  Drexel,  and  Ellen  P. 
Vail.  A  crosH  bill  was  flled  by  Ellen  P. 
Vail,  which  was  dismissed  on  demurrer. 
This  decree  was  affirmed  by  the  appellate 
court,  and  the  crosa  complainant  appeals. 
Affirmed. 

The  following  statement  by  the  appel- 
late court  sufficiently  pi-esents  the  ques- 
tions involved:  One  Annie  M.Miller  filed 
In  the  circuit  court  ber  bill  for  an  Injunc- 
tion restraining  William  J.  Arkell  and 
Lucy  W.  Drexel  from  interfering  with  her 
possession  ol  certain  premises,  she  claim- 
ing an  interest  therein  by  virtue  of  an  al- 
lied lease  by  Joseph  W.  Orexel  to  her  ol 
certain  premises  described  as  block  5  in 
certain  subdivisions  of  the  N.  %  of  section 
19,  township  38,  range  14.  Ellen  P.  Vail 
was  made  a  party  defendant,  the  only  al- 
legation as  to  her  being  that  she  claimed 
some  interest  in  the  premise.  No  relief 
against  her  was  asked.  The  defendants 
Arkell  and  Drexel  answered  the  bill,  deny- 
ing that  complainant  had  any  snch  lease 
or  any  Interest,  equitable  or  otherwise.  In 
ttie  said  premises,  and  filed  a  cross  bill  al- 
leging that  the  said  Annie  M.Miller  and 
Alexander  Miller,  being  unlawfully  In  pos- 
session of  lots  in  said  block  5,  exercise 
acts  of  ownership  over  the  whole  block, ot 
which  the.T  nllege  they  are  the  owners,  and 
trespass  upon  the  rights  of  complainants 
In  said  cross  bill;  and  that  said  Annie 
and  Alexander  Miller  threaten  and  Intimi- 
date the  tennnts  of  orators  on  said  prem- 
ises, and  threaten  to  commit  further  tres- 
passes, and  to  drive  oR  with  force  orators* 
tenants,  and  prevent  orators  from  taking 
possession  of  said  premises  by  tenants. 
The  cross  hill  asked  for  an  Injunction 
afTBlnst  the  said  Annie  and  Ale:(aniler 
Miller,  rentrainlng  thvm.etc.  Ellen  P.  Vail 
was  made  a  party  defendant  to  this  cross 
bill,  but  the  bill  set  up  no  title  In  her,  and 
asked  for  no  relief  as  against  her.  Ellen 
P.  Vail  answered  the  hill  of  Annie  M.  Mil- 
ler, the  cross  bill  of  Drexel  and  Arkell, 
and  filed  her  cross  bill,  alleging  that  on 
the  14tb  day  of  July,  188.^,  she  was  the 
owner  of  an  equal  undivided  half  part  of 
the  lots  and  lands  in  said  bill  and  cross 
bill  described,  and  of  the  N.  ^  of  section 
19,  Id  the  town  ot  Lake,  In  the  county  of 
Cook,  and  state  ot  IlIinolB,  sabjeet  to  the 
payment  ot  certain  purcbasemoney  to  one 
Joseph  W.  Drexel;  that  in  March,  1R75, 
Joseph  W.  Drexel  filed  bfs  bill  to  torecLase 
the  agreement  of  purchase,  under  which 
she,  said  Ellen  P.  Vait.  claimed  title,  mak- 
ing ber  and  other  parties  detendantn  there- 
to; that  a  decree  was  entered  decreeing 
the  payment  of  the  mon^  fouml  due  on 
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Bunh  conrract  within  60  days;  tliat  Rhe 
sued  oat  a  writ  of  error  to  reverse  said  de- 
cree, and  It  was  rereraed  by  the  appellate 
court,  and  ordered  to  be  set  aside,  and 
wfanliy  for  notb!DfC  esteemed;  tbat  said 
cause  was  redockoted  In  tlie  circuit  court, 
and  the  bill,  BRalaat  tbe  protest  of  her, 
the  said  Kllen  P.  Vall,  amended,  but  that 
the  aaieudmeota  did  not  materially  alter 
the  allegations  of  the  bill  as  passed  upon 
by  tbe  appellate  court;  tbat  said  bill  was 
wltboot  etiolty ;  that  tbe  only  order  tbe 
vircutt  cnurt  was  anthoiiied  to  make  was 
an  order  dlsmlssinK  the  bill,  but,  notwitb- 
standlnf?  thlti,  the  circuit  court  entered  a 
pretended  decree  Inconsistent  with  the 
opinion  and  decree  uf  the  appellate  court; 
that  by  said  decree  the  dercndants  thereto 
were  ordered  to  pay  tbesnm  of  f  t:15,842.45. 
witb  Interest  and  costs:  and  thereupou 
tbe  compleiuant,  Joseph  W.  Drexel,  was 
to  execute  and  dellvpr  a  warranty  deed 
of  said  premises.  Tbe  cross  bill  further 
sets  forth  tbat  said  decree  was  In  direct 
violation  of  the  order  of  tha  appellate 
court  and  of  the  law  ol  tbe  case  as  deter- 
mined by  the  appellate  court.  That,  not- 
withatandInK  the  order  of  the  appellate 
court,  eald  decree  ordered  that  In  default 
of  sacb  payment  the  said  land  should  be 
sold  by  tbe  master,  and  tbat  out  of  tbe 

EroeeedB  tbe  master  sbonld  pay  to  said 
rezel  the  amount  found  dueas  aforesaid, 
with  interest,  etc.  Alleges  tbat  said  de- 
cree was  llIeKsl  and  void,  becauHe  it  con- 
tained no  provlslonfor  redemption.  That 
said  decree  was  amended  October  9, 1883. 
Farther  alleK«fl  that  the  master  save  pub- 
lic notice  for  three  weeks  that  he  would 
sell  said  premises.  Allefces  that  no  valid 
notice  could  be  sriven  until  the  expiration 
of  80  days  from  the  date  of  said  amend- 
ment to  said  decree.  Tbat  the  date  of 
the  Hrst  publication  of  notice  was  Octo- 
ber 1;^.  1N83,  and  uf  the  last,  October  37. 
1883.  Allet;^  that  said  notice  was  prema- 
ture, Illegal,  unaTithorized.  and  void. 
That  said  decree  was  placed  upon  the  rec- 
ord of  said  circuit  court  at  the  September 
term,  1R88,  of  said  court.  Alleges  that 
complainant  and  her  codefendants  were 
entitled  to  80  days  fruro  and  after  the  ez- 
piratloD  uf  Bald  September  term  of  said 
circuit  court  in  which  to  pay  said  sum  so 
found  due  as  aforesaid.  That  on  tbe  5th 
day  of  November  said  master  pretended 
to  offer  fiald  premises  for  Rale.  That  there 
was  nu  bidder  save  said  Drexel,  and  that 
be  became  the  purchaser.  Alleges  that, 
whllK  aald  decree  and  sale  are  void,  yet 
complainant  offers  to  pay  tbe  amount  of 
said  decree,  togett^er  with  Interest  and 
costs.  Tbat  the  master  has  not  made  to 
said  Dreiel  any  valid  conveyance  ol  the 
said  premises,  or  any  part  thereof,  and 
that  no  valid  conveyance  can  be  made; 
and  that  she  and  her  codefendants  have 
tbe  right  to  redeem  said  premises.  Walvw 
answer  under  oath,  and  prays  for  a  dlv 
rovery  an  to  all  salen  of  any  portion  of 
said  premises,  an  acconntlng.  and,  after 
payment  by  her  of  the  amount  so  found 
ilue  as  aforesaid,  with  Interest  and  costs, 
a  conveyance  of  said  premises  by  the  de- 
fendants to  complainant  and  her  code- 
fendants. A  demurrer  to  this  crcies  bill 
by  the  executors  ol  Joseph  W.  Drexel  and 


Lucy  Drexel  was  sustained,  and  tha  cross 
bill  dismissed.  On  appeHl  to  tbe  appellate 
court  from  aneb  order  the  decree  was 
affirmed. 

Robert  Kae  and  James  W,  Beach,  for 
appellant.  ButchliiBon  &  Luff,  for  appel- 
lees. 

SHOPE,  J.  It  is  not  true,  as  seema  to 
be  supposed,  tbat  the  eross  bill  of  Arkell 
and  Drexel  had  the  effect  of  openiuie  op 
tbe  litigation  whlrh  was  brought  to  a 
final  determination  July  14,  1863.  It  wua 
then  found  that  tbe  interest  of  Mrs.  Vall, 
appellant,  and  those  under  whom  she 
claims,  In  the  property  there  In  dispute, 
and  of  which  the  lot  mentioned  la  the 
original  hill  in  this  cause  (omied  a  part, 
was  aa  mortgagor  only,  and  a  lorecloaure 
thereof  decreed,  and  a  sale  was  ordered  and 
made  to  itatisfy  the  amonnt  found  to  be 
f>wlng.  Tbe  Hule  under  said  decree  waa 
made  November  R,  1883,  and,  no  redemp- 
tion bavlne  been  made,  a  conveyance  of 
the  proper^  was  made  to  tbe  purchaser, 
.loseph  W.  Drexel.  The  decree  of  aale,  and 
deed  made  thereunder,  It  valid,  bad  tbe 
^fect  of  extlngnlahluK  the  right  and  lO' 
terest  of  appellant  In  and  to  the  property. 
It  is  alle^^ed,  however,  that  the  master 
never  made  a  valid  conveyance.  This  la  a 
mere  conclusion  of  tbe  pleader.  Tbat  a 
deed  was  made  Is  not  questioned,  and.  as 
no  defects  are  allesed,  or  tbe  deed  aet  oat, 
so  that  tile  court  can  determine  ita  Talld- 
Ity.  Itronatbepreaumedto  have  been  Id 
conformity  with  tbe  decree  anldiorlalnic 
tbe  same. 

It  is  also  urged  that  the  allegattons  of 
tbe  bill  that  the  master  sold  without  hav- 
ing given  proper  notice  gave  tbe  court 
Jurisdiction  to  entertain  the  bill  to  set 
aside  the  aale.  Tbe  matter  complained  of 
is,  as  alleged,  tbat  tbe  master  commenced 
tlie  poblleutlon  of  notice  of  the  sale  prior 
to  the  expiration  of  tbe  time  flzed  for  pay- 
ment by  the  decree.  The  decree  was  en- 
tered July  14, 1883,  and  the  flrst  publica- 
tion of  notice  was  October  13, 1883.  Tbe 
time  fixed  for  the  payment  was  80  daya 
from  tbe  rendition  uf  the  decree.  It  ts. 
however,  contended  that  the  decree  waa 
amended  October  0, 1888,  and.  although 
the  amendment  was  made  by  etlpnlation 
of  the  parties,  and  was  porely  formal, 
that  the  80  daj'S  began  to  run  from  that 
time.  An  examination  of  tbe  record 
shows  that  the  amendment  consisted 
merely  of  a  correction  of  a  clerical  error, 
ami  tbe  Insertion  of  a  daase  permlttlofc 
Judgment  creditors  to  redeem.  The 
amendment  in  no  wise  changed  the  form, 
force,  or  effect  of  tbe  decree.  It  was  a 
final  decree,  Jnly  14,  1883.  and  remained  In 
force  authorliing  tbe  publication  made. 
Black.  Judgm.  154;  Coughran  v.Gntchens, 
IS  111.  3110;  Smith  v.  Wilson.  X  III.  lt«. 

It  is  said  that  error  intervened  In  ren- 
dering said  decree,  because  the  court  de- 
parted from  the  mandate  of  tbe  appellate 
court,  upon  appeal  to  tbat  court,  from  a 
former  decree  rendered  in  said  cauoe.  It 
this  was  conceded,  (which  It  cannot  be,) 
the  decree  would  be  erroneons,  hot  not 
necessarily  void;  and  appellant  had  am- 
ple remedy  by  writ  of  error  or  appeal,  had 
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nhe  prosecnted  tbe  same.  It  la  not  al- 
leged that  appellant  waB  aader  any  dis- 
ability, ortbatul!  tbe  matters  of  which 
she  now  complains  wore  not  -within  ber 
fcnowledfte;  nor  Is  It  pretended  tbat  any 
thins  baa  occurred  since  tbe  rendition  uf 
the  decree  ofjniy  14, 1888,  tbat  would  In 
any  manner  change  the  rlirhtB  of  the  par- 
ties. Practically  elRht  years  bad  elapsed 
prior  to  the  flllngof  her  crohs  bill, In  which 
appellant  has  slept  upon  ber  rights,  if  any 
she  had,  and  the  familiar  doctrine  tbat 
courts  of  e<iu)ty  will  not  lend  their  aid  In 
enforcing  staleclalmsmuBt  apply.  Uamll- 
toD  V.  Lubukee,  61  111.  416;  Dempster  v. 
West,  e»  IlL  «lft;  Unnn  t.  Bnrges,  70  lU. 
604;  Hoy  v.  Bangb.  77  III.  600:  Hoyt  t. 
Institution.  110  III.  890.  It  Is  Insisted, 
however,  that  because,  in  the  lltlKatlon 
wltb  Miller,  appHllees  Arkell  and  Drexel 
by  their  cross  bill  claimed  title  to  the 
property  Incontroverfy  In  said  Joseph  W. 
Drexel  and  bis  heirs,  and  sought  to  set 
aside  tbe  leasehold  estate  claimed  by  Mil- 
ler, appellant  may  on  cross  bill  relltigate 
the  matters  that  were  adjodicated  In  tbe 
former  proceeding.  Her  cross  bill  Is 
neither  Id  Its  frame  or  prayer  a  bill  of  re- 
view, nor  a  bill  in  the  nature  of  a  bill  of  re- 
view, nor  does  it  seek  to  set  aside  the  de- 
cree for  fraud.  As  before  seen,  the  right 
and  Interest  of  appellant  In  tbe  property 
In  question  was  adjudicated  and  settled 
by  the  decree  In  the  former  case,  rendered 
Jaly  14, 1888.  and  until  reversed,  aonuiled. 
or  Impeached,  It  Is  concluslre.  We  are  of 
opinion  that  upon  both  of  the  gronnds 
stated  the  demurrer  to  the  cross  bill  of  ap- 
IKlIant  was  properly  snstalned.  It  will 
not  be  necessary  to  dlscnss  the  further 
points  made.  Tbe  Judgment  of  the  appel- 
late  court  affirming  tbe  decree  dismissing 
tbecroM  bDl  wiU  be  affirmed. 


(IW  111.  570) 

BBNTON  T.  BROTHERHOOD  OF  RAIL- 
ROAD BRAKBMEN.' 
(Smnreme  Court  of  Dlinoia.    March  31«  1883.)* 

McTDAIi  BBNXPIT  InSDSAJICB— DbBIQMITION  OT 

BsiiKriauRT. 
An  SMOciatiOD  amended  its  conttitntion, 
proTiding  a  mode  b7  which  members  mieht 
designate  their  beneficiaries,  and  declarins  tnat 
"where  marriage  Is  contracted  after  issuance 
of  policy,  and  said  policy  becomee  payable 
throagrh  death.  It  shall  be  paid  to  tbe  widow, 
or,  in  event  of  her  death,  to  their  Joint  issue, 
if  any,  unless  oth^^iae  ordered."  Held,  that 
where  a  member  had,  before  adoption  of  such 
amendment,  designated  his  mother  as  his  bene- 
ficiary. In  the  manner  then  provided  by  the 
oonstitotitwi,  the  policy  was  payable  to  his 
mother,  althougrh  he  left  a  widow,  whom  he 
had  married  after  issuance  of  the  policr,  since 
the  amendment  does  not  require  the  designa- 
tion of  another  ben^eiary  than  the  wi^v  to 
be  made  after  Its  adoption.  46  111.  App.  112, 
reversad. 

Error  to  appellateconrt, second  district. 

Bill  by  Mrs.  S.  8.  Benton,  alias  Atlanta 
Benton,  against  the  Brotherhood  of  Rail- 
road Brakemen.  Defendant  obtained  a 
decree,  wbleb  was  affirmed  by  tbe  appel- 

*  Reported  by  Lonis  Boisot,  Jr.,  Bemi.,  of  the 
Chicago  bar. 
'Rehearinc  denied  October  tern.  1883. 


late  coDrc.    Complainant  brings  error. 

Reversed. 

The  other  facts  fully  appear  In  tbe  fol- 
lowing Dtatement  by  BAILEY,  C.  J.: 

This  was  a  bill  In  chancery,  bronght  by 
Mrs.  a.  8.  Benton  against  the  Brother- 
hood of  BaUroad  Brakemen,  to  reeorer 
the  snm  of  91,000  and  Intereat,  claimed  to 
be  due  her  upon  a  certain  Instrument,  In 
the  natare  ol  a  policy  of  Insurance,  Issned 
by  the  defendant  to  Fletcher  D.  Beuton, 
tbe  complainant's  son,  and  by  his  in- 
dorsement thereon  made  payable  to  her. 
Tbe  Instranient  or  policy  In  queatlon  was 
dated  May  8, 1888,  and  the  material  por- 
tions of  It  were  as  follows:  "This  policy 
of  Inaurance  witnesaetb,  that  tbe  Brother, 
hood  of  Railroad  Brakemen,  In  considera- 
tion of  the  grand  dues  to  them  duly  paid. 
In  accordance  with  the  provisions  of  tbe 
constlcatlon  of  said  brotherhood,  by 
Fletcher  u.  Benton,  and  of  theannnal  pay- 
ment of  such  grand  does  every  year  dur- 
ing the  contlnuHn<!e  of  this  policy,  do  In- 
sure the  life  of  said  member,  Fletcher  B. 
Benton.  Andthesald  brotherhood dn here- 
by promise  and  agree  to  pay  tbe  amount 
of  Insurance  that  may,  at  the  time  of  th" 
death  of  said  Insured,  be  Justly  due  and 
owing,  according  to  the  provisions  of  said 
constituUon,  as  well  as  tbe  like  sum  In 
case  uf  disability  of  said  aasored,  in  ac- 
cordance with  the  terms  and  euntUtlons 
further  provided  In  said  constitution;  the 
said  sum  or  sums  to  be  pnld  as  stipulated 
therein,  to  and  for  the  sole  use  of  such  per- 
son or  persons  to  whom  this  policy  shnll 
be  made  assignable  by  said  ussnred,  and  if 
snch  person  or  pernons  shall,  at  the  death 
of  sncb  assured,  be  not  living,  then  to  the 
nearest  heir  or  lielrB  on  receiving  prc»ot  of 
the  death  ot  said  aasnred,  and  the  Iden- 
tity and  proof  of  right  In  claimaut  to  in- 
herit the  same,  according  to  the  require- 
ments of  said  constitution,  any  Indebted- 
ness to  tbe  brotherhood  on  acconnt  of 
this  policy  betnii:  first  deducted  ther^rom. 
In  every  ease  when  tbla  policy  shall  cease 
and  terminate,  or  sball  be  null  and  void, 
by  reason  of  Immoral  or  other  ralBcon- 
dnct,  and  the  assured  shall  forfeit  bis 
membership  In  thlslodge,  according  to  the 
proviHlons  of  the  constitution  of  thlH 
brotherhood,  then  all  payments  thereon 
shnll  be  forfeited  to  tbe  brotherhood,  and 
this  policy  shall  be  canceled."  On  the 
backer  the Instniment  appears  thefollow- 
Ing  ludoraement,  which  was  placed  there 
by  Fletcher  D.  Benton  on  tbe  day  tbe  in- 
strament  was  eiecnted:  "Payuble  to 
Mrs.  S.  S.  Bentun.  BelHtionship,  mother. 
Residence,  Dalton,  N.  ¥.  I  hereby  direct 
the  payment  of  the  within  policy  tu  the 
nbove-named  person.  F.D.Benton. "  The 
case  was  heard  In  the  elrcnlt  court  on 
pleadings  and  proofs,  tbe  facts  all  appear- 
ing by  stipulation  of  the  parties,  and  be* 
ing,  in  substance,  as  follows;  Fletcher  D. 
Benton  Joined  the  Brotherhood  of  Rail- 
road Brakemen  May  8, 1888.  and  remained 
In  good  standing  as  a  member  of  Mt.  Kll- 
boume  Lodge  until  his  death,  which  oc- 
cnrred  November  27,  1888.  He  took  ont  a 
certificate  on  May  8,  1888,  the  material 
portions  of  which  are  given  above,  and 
which  was  duly  conntentlgned  and  deliv- 
ered and  became  Undlng  May  11,  1888. 
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On  recelviDR  his  curtlOcate,  he  designated 
Mrs.  a.  S.  Bentoo,  his  mother,  the  com- 
plainant  bereia,  as  Ills  beneficiary.  In  case 
of  his  death,  by  a  proper  iDduraemeat  then 
and  there  made,  the  foref^olDS  beln^  a 
copy  of  such  Indorsement.  Un  the  5th  day 
of  October,  18K8,  he  married  Ulnuie  A.  Ob- 
irood,  who  survives  htm  as  hla  widow. 
The  Brotherhood  of  Railroad  Brakemen, 
at  a  cunveutloD,  the  eesslons  of  which  ex- 
tended from  October  17to  October  27.1887. 
adopted  a  conHtltutloD  and  by-laws  tor 
the  Kovernment  nl  tbeorder,  which  cunstl 
tutlou  and  by-laws  were  In  fall  force  at 
the  date  of  Benton's  eertlBcate  of  mem* 
berahlp.  On  the  17th  day  of  October, 
1888.  the  brotherhood  again  assembled  In 
convention,  the  sessions  of  that  conven- 
tion eztendhiK  to  and  IncludlnK  the  26th 
day  of  that  month,  and  at  that  conven- 
tion the  brotherhood  adopted  an  amend- 
ed conatltntion  and  by-laws.  Copies  ol 
the  Gonatltntlon  and  by-lawa  both  of  1887 
and  1888  are  exhibited  In  evidence.  By 
both  constitntlons,  the  amount  payable 
on  the  death  or  disability  of  a  member 
was  fixer]  at  $1,000.  The  most  material 
change  In  tiie  orjcaulc  law  of  the  brother- 
hood, made  by  the  revised  constitution  of 
188S,  resulted  frnm  the  adoption  as  a  part 
of  that  constitution  of  the  followInR  sec- 
tion: "Any  brother  deslrtoff  to  make  a 
transfer  of  his  benefit  policy  can  do  so.  In 
wrlttiiKi  on  the  back  of  his  policy,  and  in 
thn  form  prescribed  for  that  purpo»e,  to 
be  attested  to  by  the  secretary  of  the  lodge 
under  the  lod^e  seal.  Should  a  second 
transfer  be  desired,  a  duplicate  policy 
shall  be  Issued  by  the  ftrand  secretary  and 
tmaaDrer,  upon  the  return  of  the  old  pol- 
icy. Where  marrleee  la  contracted  after 
tbelsenance  of  policy,  and  said  poitcy  be- 
comes payable  ttarouffh  death.  It  shall  be 
paid  to  the  widow,  or,  in  the  event  of  her 
death,  to  their  Joint  Issue,  it  any,  unless 
otlierwlseordered.  All  transfersof  benefit 
policies  shall  be  recorded  in  the  member- 
ship and  policy  register  of  the  snbordlnate 
lodge  and  In  the  grand  lodfce."  Proof  of 
the  death  of  Fletcher  D.  Benton  was  made 
and  served  January  1, 18S0,  and  Mra.  S.  s. 
Benton  demanded  of  the  brotherhood 
payment  to  her,  such  demand  helnx  made 
March  1 ,  1S89.  On  the  1st  day  of  May,  18S9. 
the  brotherhood,  having  learned  that  the 
deceased  member  left  a  widow  surviving 
him,  paid  the  amount  of  the  policy  to  her. 
It  Is  admitted  that  payment  was  due 
either  to  thecomplainant  or  to  the  widow. 
On  the  foregoing  facts,  the  court  fouud 
that  the  equities  were  with  the  defendant, 
and  entered  a  decree  dlBuiiflsing  the  bill, 
at  the  complainant's  costs,  fur  want  uf 
equity.  On  appeal  by  thecomplainant  to 
the  appellate  court,  the  decree  was  af- 
firmed, (45  111.  App.  112,)  and  the  present 
appeal  la  from  the  Judgment  of  affirmance. 

James  McKenzle  and  Pepper  &  Scott,  for 

glalntiB  In  error.   WilllamH,  Lawrence  & 
ancroft  and  M.  J.  Dougherty,  for  de- 
fendant In  error. 

BAiLET.  C.  J.,  (after  stating  the  facts.) 
It  being  admitted  that  the  amonnt  pay- 
able upon  the  membership  certfflcute  of 
Fletcher  D.  Bentou  la  due  Irom  tbe  Broth- 


erhood of  Hallroad  Brakemeu,  and  ahopld 
be  paid  either  to  Benton's  widow  or  to 
the  complainant,  the  only  question  pre- 
sented by  this  appeal  Is  which  of  these 
parties  is  legally  entitled  to  such  pay- 
ment. Tbe  decision  of  this  question  mnat 
depend  upon  the  cuaatraction  and  legal 
effect  to  be  given  to  tbe  amendment  to 
tbe  constitution  of  tbe  brotherhood 
adopted  In  October.  1888.  It  cannot  be 
doubted  chat  the  indorsement  made  by 
Benton  upon  bis  membership  certificate 
at  tbe  time  It  was  iasued  was  a  sufficient 
designation  of  his  mother  as  his  bene- 
flclary.uuder  the  then  existing  laws  of  the 
brotherhood.  In  fact,  this  was  expreaaly 
admitted  at  the  bearing.  And  It  la  not 
pretended  that  any  change  was  after- 
wards made  by  hlra  In  that  indoraemnnt, 
the  fair  conclusion  from  the  facts  admit- 
ted being  that  It  remained  precisely  aa  he 
wrote  it,  down  to  the  time  of  bis  death. 
Nor  la  It  claimed  that  be,  by  any  affirma- 
tive act,  except  by  bis  marriage,  ever  at- 
tempted to  designate  any  other  beneft- 
clarj.  It  Is  undoubtedly  true  that  tbe 
complainant,  during  Benton's  lifetime,  ac- 
quired, by  virtue  of  tbe  Indorsement,  no 
vested  interest  in  tbe  certificate,  or  In  the 
money  that  might  become  payable  there- 
under. Her  title  to  the  position  and 
rights  of  beneficiary  became  vested,  if  at 
all,  at  Beuton'a  death,  and  moat  depend 
npou  tbe  facts  aa  tbey  then  existed.  Ma^ 
tin  V.  UtubbingB,  126  111.  887,  18  N.  E.  Rep. 
657.  It  may  also  tie  conceded,  perhaps, 
that  by  the  terms  of  the  constitntlun 
adopted  In  1887  tbe  brotherhood  bad  re- 
served to  Itaelf  the  power  to  ao  amend  its 
rales  aa  to  modify  Ita  legal  relatione  to 
its  members, and  even  to  set  aside  the  dea- 
Ignation  of  a  beneficiary  already  made  by 
the  member,  and  designate  another  bene- 
ficiary instead.  The  question  Is  whether, 
upon  a  proper  construction  of  the  amend- 
ed constitution, it  must  bedeemed  to  have 
attempted  to  exercise  that  power  In  the 
present  Instance.  The  amended  section 
upon  which  reliance  Is  placed  provides  a 
mode  in  which  members  may  designate 
their  beneficlarlen,  or  may  make  a  second 
designation,  and  then  provides  as  fol- 
lows: ''Where  marriage  is  contracted 
after  the  issuance  of  a  policy,  and  said  pol- 
icy becomes  payable  through  death.  It 
shall  be  paid  to  tbe  widow,  or,  lu  tbe 
event  of  ber  death,  to  their  Joint  Issue,  If 
any,  unlesti  otherwise  ordered."  It  la  a 
recognised  rule  in  the  construction  of  stat- 
utes that  they  should  be  so  constrned  as 
to  give  them  a  proBpectlve  operation, 
only,  and  tbey  should  be  allowed  to  oper- 
ate retroHpectlvely  only  wliHre  the  Inten- 
tion to  give  them  such  operation  is  dear 
and  undoubted.  We  see  no  reason  why 
substantially  the  same  canon  of  constrne- 
tlou  should  not  be  applied  to  the  rules  or 
statutes  which  a  mutual  beuefit  society 
sees  fit  to  adopt  for  the  government  of 
Its  members.  Knch  rules  should  not  be  ao 
construed  as  to  apply  to  and  set  aside 
acts  already  done  under  tbe  sanction  of 
former  rules,  unless  it  clearly  and  anmls- 
takably  appears  that  sueh  result  was  In- 
tended by  the  authority  adopting  them. 
There  is  nothing  in  the  language  of  the 
section  of  the  amended  constitution  under 
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conaldtiratlon'  erldenctnir  an  Intention  to 
sivp  It  ti  retrospective  operation.  It  does 
not  attempt,  eltber  In  terms  or  hj  neces- 
Rary  Implication,  to  abrograte  or  set  aside 
deelKDStioDB  ol  beneQclnrles  already  made 
In  conformity  with  eilstlns  rules,  bat  It 
merely  provides  tbat,  "onleu  otherwise 
ordered,"— that  Is,  In  the  absence  o!  any 
other  dealKoatlon.—the  widow.  It  there  is 
one.  shall  be  the  beneficiary.  We  see  no 
reason  why  the  words,  "nuless  otherwise 
ordered, "  sbonld  be  an  constroeu  as  to  re- 
qalre  a  new  deslsnation  ol  a  beneficiary 
after  the  adoption  of  the  amendment,  so 
long  as  a  valid  designation  was  already 
In  existence.  The  words  apply  Jnat  as 
readily  to  a  deslKnatlon  already  made  as 
to  oue  thereafter  to  be  made.  If  the  con- 
vention  which  adopted  the  amended  con- 
atltotlon  Intended  to  mabe  the  widow  the 
beaeflclary  unless  another  deslKnatlon 
should  be  thereafter  made.  It  would  hare 
been  easy  to  employ  language  which 
would  clearly  exprerts  that  Intention.  But 
the  words  used  being  sncb  as  apply  Jnst 
as  readily  to  a  past  as  to  a  future  deslsna- 
tlon,  the  provision  shonid  not  be  so  cou- 
titrued  as  to  set  aside  valid  deslf^aatlons 
already  lu  existence,  bat  to  simply  mean 
that,  If  a  member,  after  obtaining  his  cer- 
tificate, marrlee.  and  the  certificate  be- 
comes payable  by  reason  of  bis  death,  his 
wldowsbaJl become  bis  beneficiary,  nnlese 
he  has  otherwise  ordered;  tliat  is,  ouless 
there  Is  In  existence  o  valid  designation  of 
anotber  beneficiary.  Here  the  member 
had  designated  bis  motlter  as  his  benefi- 
ciary, and  that  designation  remained  in 
full  force  and  unrevoked  at  the  time  of  hla 
death.  This  clearly  constituted  an  order 
to  pay  the  money  to  his  mother,  within 
the  meaning  ol  the  amended  constitution, 
and  It  follows  that  the  money  was  pay- 
able to  her.  and  not  to  the  widow.  The 
JuilKment  of  the  appellate  conrt  and  the 
dfcree  ol  the  circuit  court  will  be  revei-sed, 
and  the  cause  will  be  remanded  to  the  cir- 
cuit conrt,  with  directions  to  enter  a  de- 
cree In  favor  ot  the  eumplalnant  for  the 
amount,  principal  and  Interest.  It  shall 
find  to  be  payable  under  the  certificate  of 
memberahlp  la  qaestlon,  according  to  the 
prayer  ol  the  bill. 


(116  111.  m) 

WEIGHT  V.  GRIFFHT.* 
(Sapreme  Conrt  of  Ullnoia.    March  31,  1803.)' 

Rbvibw  on  Appeal— FREsuupTioif — BsooxD— 
BiLi.  OF  Exceptions. 

1.  Where  a  Judgment  by  default  ia  set 
aside  at  the  term  at  which  it  is  entered,  and 
the  showing  on  which  the  judgment  is  set  aside 
IB  not  preserved  in  the  record,  it  will  be  pre- 
sumed, on  appeal,  that  the  jndement  was  set 
atiide  fat  good  cause  shown.  44  111.  App.  115, 
affirmed. 

2.  The  question  whether  Instructions  are 
misleading  cannot  be  raised  on  appeal,  where 
the  evidpiice  is  not  proaerveil  by  Dill  of  excep- 
tions.   44  111.  App.  lin,  affirmed. 

3.  The  bill  or  exceptions  stated  that  the 
depositions  of  four  named  witnesses  were  read 
In  evidence,  but  did  not  set  out  the  deporitlons. 

*  Reported  by  Louis  Boiaot.  Jr..  Esq.,  of  the 
Chicago  bar. 

'  Kcbearbtt  daaled  October  term,  1803. 


Afterwards  leave  was  granted  to  amend  the 
bill  of  exc^tiwls.  No  amratdment  was  in  fact 
made,  but  the  cleric  copied  the  depositious  into 
the  transcript  of  the  record,  reciting  that  they 
were  opened  and  filed  in  his  oSlce.  ITdd,  that 
the  depositions  were  not  thereby  made  part  of 
the  record,  they  not  being  authraticated  by 
the  judge's  stenatnre^  as  required  in  UU^  of 
nceptluis.    43  BL  Aj/ig.  US,  affirmed. 

Appeal  from  appellate  court,  first  dis- 
trict. 

AsBompslt  by  Albert  8.  Wright  against 
O.  W.  Griffey.  Defendant  obtained  Judg- 
ment, which  was  aflBrmed  by  the  appellate 
court.  Plaintiff  appeals.  Affirmed. 

0.  W.  ft  J.  T.  Kretalnger.  (Fred  L. 
Brooks,  of  counsel,)  for  appellant.  Ban- 
neils  A  Burry,  for  appellee. 

WILKIN.  J.  To  the  March  term,  18»1, 
ot  tbe  superior  conrt  of  Cook  county,  ap- 
pellant filed  bis  declaration  In  assnmpslt, 
together  with  an  account,  verified  by  affi- 
davit, agHlnst  appellee,  to  recover  the 
snm  of  94,817.67.  During  tbe  April  term 
of  Hsld  court  tbe  following  orders  were 
made  in  the  case:  Oa  the  9th,  judgment 
by  default  was  entered  for  the  amount  of 
said  account,  and  costs  of  suit.  On  the 
2lHt,  appellee  entered  his  motion  to  vacate 
tbat  Judgment,  and  for  leave  to  plead, 
but  bis  motion  was  overruled, and  hs 
preyed  an  appeal.  On  tbe  2nth,  be  was 
allowed  to  withdraw  his  appeal,  and  file 
pleas,  but  It  was  ordered  tbat  said  ]ndg- 
meat  by  default  shonid  stand  us  security 
to  tbe  plelntlH  for  his  claim  against  the 
defendant.  On  the  28th,  a  plea  of  tbe  gen- 
eral issue  was  filed,  together  with  a  no- 
tice, under  the  statute  of  special  defenses, 
of  accord  and  satisfaction,  and  set-off. 
On  the  14tAi  of  May  so  much  of  the  order 
of  the  23th  ol  April  as  allowed  tbe  Judg- 
ment by  default  to  stand  as  security  for 
plaintiff's  claim  was  set  aside.  On  tbe 
2Dtb  of  tbe  same  month,  appellant  entered 
his  motion  to  set  aside  all  orders  vacat- 
ing said  Judgment,  vhleb  motion  was 
overruled.  Thereupon  a  trial  by  Jury  was 
had,  resulttng  in  a  verdict  and  Judgment 
for  appellee  for  $418.17  aud  costs  of  suit, 
which  Judgment  has  been  affirmed  by  tlie 
appellate  conrt. 

Tbe  questions  of  law  attempted  to  be 
raised  on  this  appeal  are:  First,  the  ap- 
pellate court  erred  In  refusing  to  consider 
tbe  case  upon  Its  merits  been  use  of  the 
Insufficiency  of  the  bill  of  exceptions;  sec- 
ond, the  trial  court  erred  In  setting  aside 
the  Judgment  by  default  against  appel- 
lee ;  third,  the  trial  court  erred  In  Instruc- 
tions given  to  the  Jury  on  behalf  of  appel- 
lee. The  first  ot  the  above  errors  Is  as- 
signed on  the  oidnlon  of  tbe  appellate 
court,  rather  than  upon  tbe  record,  but  the 
same  guestlon  will  properly  arlseln  passing 
upon  the  other  point  made.  There  Is  no 
pretense  that  the  facts  upon  which  tbe  trial 
court  set  aside  tbe  Judgment  by  default 
against  appellee  are  In  any  manner  pre- 
served In  the  record.  Tbat  tbe  court  had 
the  discretionary  power  to  vacate  that 
Jadgment  at  tbe  time  tbe  order  wan  made, 
and  tbat  Its  action  In  that  regard  eould 
only  be  reversed  for  an  abnaeof  discretion, 
admits  of  no  argument.  Tbe  presump- 
tion being  that  the  coart  proceeded  rega- 
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larly,  uDd  upon  Bofficlent  erideDce,  there 
is  no  ground  for  aaylng  the  Judgment  waa 
not  Bet  aside  for  tfoud  cause  sliuwn.  Ob- 
jection is  made  to  the  2d,  3d,  4th,  and  5tb 
Instractluns  given  on  behalf  ot  appellee, 
but  no  attempt  1b  made  to  point  unt  any 
specific  objoction  to  either  of  them.  As 
propuBltloaB  of  law  applicable  to  the  case 
made  by  the  pleadings,  they  are  free  from 
ohjectiona.  The  most  that  could  be  said 
of  them  would  therefore  be  that,  under 
the  factB  of  the  case,  they  were  mislead- 
ing, which  could  only  be  determined  by 
looking  into  the  evidence  prodnced  upon 
the  trial;  and  this  raises  the  question  as 
to  the  aaffldency  ot  the  bill  of  exceptions. 
The  bill  of  ezceptiona  signed  by  the  judge 
who  tried  the  case  atated  that  the  deposi- 
tions of  tour  witnesses, giving  tbelrnames, 
were  read  in  evidence  by  appellee,  but 
the  depoaitiona  were  not  aetout,  or  In  any 
manner  made  a  part  of  the  bill,  and  ft  is 
conceded  that  It  did  not  present  tbe  evi- 
dence In  the  case,  so  that  it  cuuld  be  prop- 
erly considered  by  the  appellate  court. 
While  the  case  was  pending  there,  appel- 
lant entered  a  motion  In  tbe  case  In  the 
trial  court  for  leave  to  amend  said  hill  nf 
ezceptiona  by  Inserting  tbe  words  "the 
clerk  will  liere  insert  the  same"  after  each 
of  the  names  of  the  witnesses  whose  dep- 
ositions were  mentioned  as  having  been 
read  In  evidence,  which  motion  the  court 
allowed.  No  amendment,  however,  was 
made  to  the  bill  of  exceptinnB,  but  tbe 
clerk,  in  making  up  tbe  record  of  aaid  mo- 
tion, after  copying  the  same  and  tbe  order 
granting  the  leave,  nwlted:  "And  here- 
tofore, to  wit,  on  the  %tb  day  of  June, 
1891,  there  was  opened  and  filed  In  tbe 
ofilce  of  the  clerk  of  said  court  certain  dep- 
ositions, which  are  In  words  and  Qgurea  as 
foUowa,  to  wit. "  He  then  copied  tbe  dep- 
oaitlnns  of  witnesses  whose  names  cor- 
respond with  those  mentioned  In  the  bill 
of  exceptioDs,  Tbla  record  being  certified 
to  by  the  clerk  as  a  complete  copy  of  "cer- 
tain affldavitB  on  file  in  his  office,  ond  of 
a  certain  order,"  etc.,  "  together  with  a 
certain  amendment  to  tbe  bill  of  excep- 
tions of  plaintiff  heretofore  filed  herein," 
waa  presented  l>y  appellant's  counsel  to 
the  appellate  court  as  an  amended  record, 
and  it  la  now  intdsted  that  thereby  the 
bill  of  exceptions  was  made  complete. 
That  a  bill  of  exceptions  may,  upon  proper 
notice  and  proceedinga,  be  amended,  Is 
weU  settled,  bat  how  It  can  be  aerlously 
contended  that  there  was  aucb  an  amend- 
ment In  this  case  we  are  at  a  loss  to  per- 
cMva.  The  clerk  ol  a  trial  court  has  no 
power  to  certify  to  the  evidence  heard 
upon  a  trial.  It  can  only  be  preserved  by 
a  bill  of  exceptions  signed  and  sealed  by 
tbe  judge.  If  evidence  is  not  cnpied  into 
the  bill  Itself,  it  must  be  particularly  re- 
ferred to,  and  by  express  terms  made  a 
part  of  It,  In  sucb  a  way  that  it  shall 
clearly  be  presented  under  the  sanction  of 
the  judge  who  tried  the  case.  It  is  by 
virtue  of  tbe  signature  and  seal  of  the 
Judge  that  the  papers  not  otherwise  con- 
stituting part  of  tbe  record  are  incorpo- 
rated Into  It,  and  not  In  ctinsequence  of 
their  being  copied  Into  the  record  by  the 
clerk  whomakes  out  thetranscrlpt.  Moss 
V.  Flint,  18  111.  fi70,  and  cases  cited.  New- 


man r.  Bavenacroft,  67  III.  496.  Here  ap- 
pellant, instead  of  having  tbe  clerk  obey 
tbe  instruction  of  tbe  judge  by  copying 
the  depositions  read  on  the  trial  Into  tbe 
bill  ol  exceptions,  and  certifying  to  it  as 
amended*  attempted  to  make  certntn  dep- 
ositions a  part  of  the  record  by  having 
the  clerk  certify  that  they  were  ''opened 
and  filed  In  bis  office."  There  was  lu  this 
case  no  proper  bill  of  exceptions,  signed 
by  tbe  Judge  as  originally  made,  and, 
while  leave  of  the  court  was  obtained  to 
amend  it,  that  leave  waa  not  availed  of. 
We  think  tbe  conclusion  reached  by  tlie 
appellate  court  as  to  the  sufficiency  of  the 
bill  of  exceptions  as  shown  by  its  opinion 
was  right.  We  find  oo  error  In  tbe  rec- 
ord. Affirmed. 

a«  111.  «3T} 

KOPP  V.  RBITEB.* 
(Snprraie  Cowt  of  Illhuds.  Mudi  SI,  1893.^ 
STAton  or  P^DDB— Sau  Of  hkVD  — Mbmobuf- 
DUH— Dud. 
An  andelivered  deed  which  does  not  re- 
cite the  terms  of  the  contract  of  sale,  and 
which  ia  la  no  vra.y  connected  with  any  written 
contract  sisned  by  the  ^ntor,  or  by  any  one 
under  authority  from  him.  is  not  a  snmcirat 
"memoraadum  or  note"  of  the  contract  of  sale 
to  satisfy  the  statute  of  frauds. 

Appeal  from  circuit  court.  Cook  eonnty ; 
L.  C.  Collins,  Jr.,  Judge. 

Bill  by  Cora  E.  Reiter  against  William 
B.  Koppand  others.  Decree  for  complain- 
ant.  Kopp  appeals.  Affirmed. 

The  other  facts  tally  appear  in  the  fol- 
lowing statement  by  MAGRUDBB,  J. : 

Tbe  original  bill  in  this  case  waa  ttled  In 
the  circuit  court  of  Cook  county  on  July 
8,  1891,  by  tbe  appellee  Cora  E.  Reiter, 
against  the  appellant  William  P.  Kopp. 
the  appellee  Edward  Belter,  and  B.  F. 
Crookrite  and  Henry  M.  Bacon,  for  tbe 
purpose  of  removing  tbe  contract  and 
trust  deed  hereinafter  described  as  clouds 
upon  her  title  to  a  lot  owned  by  ber.  and 
situated  in  tbe  town  of  Hyde  Park,  In  salu 
county.  SulMiequently,  the  appellants 
William  A.  Hammond  and  Frank  C.  Vier- 
llng,  claming  to  be  tbe  real  purchaaeni  ot 
the  lot  in  Kupp*aname,  were  made  d^end- 
ants.  An^jwers  were  filed  to  the  original 
bill,  and  a  cross  bill  nod  amended  cross 
bill  were  filed  by  Kopp,  Hammond,  and 
Vierliug  against  Cora  G.  and  Edward 
Reiter,  praying  for  a  specific  periormance 
ot  aaid  contract,  whiuh  cross  bills  were 
answered  by  the  defendants  thereto,  and 
in  the  answers  the  statute  of  frands  was 
pleaded.  Tbe  bill  was  afterwards  dis- 
missed as  to  Oroukrite  upon  his  delivering 
into  tbe  bands  of  thederk  of  tbe  court 
tbe  said  contract  and  the  $250  therein 
mentioQAd.  Tbe  cause  was  referred  to  a 
master  to  take  the  evidence  and  report 
bis  findings  thereon,  npon  the  bearing, 
the  circuit  court  decreed  in  favor  of  the 
complainant  in  tbe  original  bilU  granting 
the  relief  therein  prayed,  and  dismissed 
tbe  cross  bill,  ordering .  the  clerk  to  pay 
over  tte  f 250  to  said  Kopp,  and  directing 


*  Iteported  by  Louis  Boisot,  Jr.,  Bsq.,  of  the 
Chicago  bar. 
*Behearii)£  denied  October  term,  1888. 
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Baron,  the  trustee,  to  release  the  trnst 
deed.  Prom  thtsdeeree  thecaHelnbroaght 
here  by  appeal. 

On  liecember  21, 1890,  and  prior  thereto 
and  thereafter,  the  appellee  Cora  E.  Itelter 
was  tfa^  ovner  In  ber  own  right  of  the  lot 
in  qneattoD.  On  that  day  her  baeband, 
Edward  Belter,  entered  Into  a  written 
contraet  with  eald  Ropp,  agreeloff  to  Hell 
the  lot  to  hlin  for  f3,000,  Kopp  pay! f  250 
down  as  earneut  money,  aod  af^reeiug  to 
pay  $2,750  within  five  days  after  the  title 
shunld  beexHmlned  and  found  good,  pro- 
vided a  warranty  deed  conveying  a  good 
title  should  then  be  ready  for  delivery, 
and.  f<xr  the  Italanee,  to  give  bis  note  for 
92,0()0,  payable  lu  one  year,  wltb  Interest 
at  the  rate  of  6  per  cent,  per  annum,  ne* 
cured  by  a  trust  deed  upon  the  property; 
an  Abstract  of  title  to  be  furnished  within 
a  reasonable  time,  ete.  Before  December 
37th.  Edward  Belter  had  placed  a  sale 
board  DpoK  the  lot,  offering  Ik  tor  sale  in 
his  own  name,  and  bad  also  authorised 
the  real  estate  Arm  of  B.  F.  Cmukrite  & 
Go.  to  place  their  sale  board  upon  it.  Rd- 
ter  and  Kopp  were  brought  together  by 
George  £.  Farley,  an  employe  ot  Crouk- 
rite  ft  Co.,  at  whose  office  the  contract 
was  drawn  by  Farley,  and  with  whom 
tbe  earnest  money  and  the  contract  were 
left.  On  December  8l8t  tbe  abstrcwt  was 
dellverad  to  Kopp.  Within  10  days  there- 
after, Kopp  presented  to  Cronkrite  ft  Co., 
as  the  only  objection  to  the  title  raised 
by  his  attorney,  a  written  memorandum 
enggestlng  that  an  affidavit  be  obtained 
Hhowlog  thedeath  of  a  party  whose  death 
was  recited  in  a  deed  In  the  chain  of  title. 
Go  Janoarr  7.1801, Farley  drew  np  a  war- 
ranty deed  and  a  note  and  trust  deed,  as 
above  specified.  The  warranty  deed  was 
executed  on  Jannary  7th  or  8tb,  by  Mrs. 
Relter  and  her  bUHband,  but  was  retained 
by  the  latter  and  never  delivered;  nor 
does  it  appear  that  It  was  ever  approved 
by  Kopp,  or  submitted  to  him  or  seen  by 
blta.  The  note  and  tmst  deed  appear  to 
have  been  thereafter  exeeoted  by  Kopp. 
but  were  never  delivered  to  or  received  by 
Relter,  though  he  examined  the  origrlnal 
drafts  before  thelrexecutlon.  Relter  never 
obtained  the  required  affidavits,  and 
treated  the  objectlonto  the  title  as  trivial, 
rlalmlng  that  It  was  made  for  delay  only. 
Matters  remained  In  this  condition,  Relter 
caUlDg  at  the  office  of  Cronkrite  ft  Co. 
several  times  to  know  why  the  money 
and  note  and  trust  deed  were  not  ready, 
and  Kopp  calling  to  ask  It  the  affidavit 
was  obtained,  until  January  16. 1S91,  when 
the  residence  of  Mr,  and  Mrs.  Relter  was 
destroyed  by  flro.  On  the  morning  of 
January  17tb,  wblcb  was  Saturday.  Mrs. 
Relter  told  her  husband  that  she  was  Ured 
uf  the  delay,  and  that,  unless  the  matter 
was  closed  that  day,  she  would  not  allow 
the  deed  to  be  delivered.  Accordingly  be 
went,  during  the  forenoon  of  that  day,  to 
tbe  office  ot  Cronkrite  ft  Co.,  and  demand- 
ed tliat  the  matter  be  clneed.  Farley  at 
once  telephoned  to  Kopp,  who  was  at 
work  In  a  bank.  Informing  him  uf  Belter's 
presence  and  demand.  Upon  being  told 
that  the  afDdavIt  was  not  yet  procured, 
Kopp  answered  that  he  would  waive  the 
production  of  the  affidavit,  as  be  was  to 


receive  a  warranty  deed;  but  could  not 
leave  the  bank,  and  would  not  be  able  to 
pay  the  luoney  until  Monday.  January 
19th.  When  tlila  answer  was  communi- 
cated by  Farley  to  Belter,  the  latter  stat- 
ed that  the  transaction  must  berompleted 
on  that  day,  (Saturday,)  or  not  at  all. 
On  Monday,  Kopp  came  to  tbe  office  ot 
Croukrlte  ft  Co.  to  pay  the  money  and  ex- 
change the  papers,  but  was  tuld  that  It 
was  too  late.  On  Wednesday,  Janaory 
2]Bt,  he  tendered  to  Mr.  Relter  the  92,750 
and  the  note  and  trust  deed,  and  demand- 
ed the  deed,  but  Belter  refused  to  deliver 
tbe  deed,  or  to  accept  the  money  and  se- 
curities. On  January  21st.  Kopp  record- 
ed a  copy  ol  tbe  contract,  and  also  the 
trnst  deed.  Some  days  atterwards.  Belter 
destroyed  the  deed. 

George  R.  Grant  and  Charles  E.  Pope, 
for  appellant.  Aahcraft  ft  Gordon,  for 
appellee. 

MAGBODKR,  J.,  (after  stating  the 
tacts.)  Under  the  facts,  did  Mrs.  Relter. 
tbe  owner  ol  the  lot,  make  any  each  con- 
tract for  Its  sale  and  conveyance  as  a 
court  of  equity  will  compel  herto  perform? 
Section  8  of  the  statute  of  frauds  provides 
as  follows:  "No  action  shall  be  brought 
to  charge  any  person  upon  any  contract 
for  tbe  sale  ot  lands,  ete..  •  •  *  unless 
such  contract  or  some  memorandum  or 
note  thereof  shall  be  In  writing,  and 
signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by 
him  lawfully  authorised  In  writing,  signed 
by  sueb  party."  1  Starr  ft G.  Ann.  St. e. 09, 
92,  p.  1103.  It  cannot  he  contended  here 
that  there  taas  been  any  soeb  part  perform- 
anceol  a  parol  contraet  by  puymentH,  pos- 
session, and  Improvements  as  will  take 
the  case  out  of  the  statute  of  frauds.  Tbe 
purchaser,  Kopp,  never  took  possesion  of 
the  lot, nor  made  any  ImpmvementB  upon 
It.  The  only  payment  be  made  was  ttaat 
of  the  earnest  money,  9360.  This  amoont. 
however,  was  not  paid  to  Mrs.  Belter, 
hot  to  Oronklte  ft  Co.,  who  never  had  any 
authority  from  ber,  written  or  otherwise, 
to  make  sale  of  the  lot,  or  to  take  any 
other  stepri  In  regard  to  It.  We  have  held 
in  a  number  of  cases  that.  In  order  to  as- 
certain whatsort  of  writlns  Is  sufficient  to 
meet  the  requirements  of  tbe  statute  as 
above  quoted  no  form  of  language  is  nec- 
essary, H  only  the  Intention  can  be  gath- 
ered, and  that  any  kind  of  writing,  from 
a  solemn  deed  down  to  mere  hasty  notes 
or  memoranda  In  books,  papers,  or  let- 
ters, win  suffice,  hut  that  the  writings, 
notes,  or  memoranda  most  contain  ou 
their  face*  ur  by  reference  to  others,  the 
names  of  the  partlee,  vendor  and  vendee, 
a  sufficiently  clear  and  explicit  description 
of  the  property  to  render  It  capable  ol 
being  Identified  from  other  property  of 
like  kind,  together  with  the  terms,  condi- 
tions, (if  there  be  any,)  and  price  to  be 
paid,  or  other  coaslderatlou  to  be  given ; 
and  such  writing,  note,  or  memoraodnm 
most  be  signed  by  the  party  to  be 
charged,  or.  if  signed  by  an  agent,  the  au- 
thority of  such  agent  must  be  lu  writing, 
signed  by  tbe  party  to  be  charged,  and 
tbe  contract  or  nemoranduuk  or  note 
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thereof  made  by  the  agent  moBt  also  be  Id 
writing,  and  signed  by  him.  McCoDDell  v. 
Brlllliart.  17111.  354;  CoBsitt  v.  Hobbs.  56 
IU.231:  Wood  T.  Davis.  82111.811;  Albert- 
son  V.  Asbton,  102  111.  50;  Cbappell  v.  Mc- 
Kntffht,  108  HI.  570;  Lasber  v.  Gardner. 
124  111.  441,16  N.  E.  Bep.  919.  The  only 
writing  ever  signed  by  Mrs.  Relter  In  this 
case  was  the  warranty  deed  which  she  ex- 
ecuted on  or  about  Jannary  7, 1891,  and 
which  remained  in  the  hands  of  her  bus* 
band,  and  was  never  delivered  to  Kopp, 
or  to  VierltOK  or  Hammond.  We  do  not 
think  that  this  deed  can  be  regarded,  un- 
der the  facts  disclosed  by  tbe  record,  as 
such  a  memorandum  or  note  of  a  contract 
for  tbe  sale  of  the  land  as  is  sufScient  to 
talte  Che  case  unt  of  the  statute  of  frauds. 
Tbe  contract  of  December  20,  1^«90,  was 
Axecuted  by  and  between  Mr.  Belter  and 
tbe  appellant,  Kopp,  but  not  by  Mrs. 
Belter,  the  owner  of  tbe  lot.  She  ftave 
ber  husband  do  written  aathority  to  act 
as  her  agent  for  the  sale  of  the  tot,  or  to 
sell  it,  or  to  sign  any  contract  tor  tbe  sale 
of  it.  We  think  that  the  findings  of  the 
master,  to  whom  the  cause  was  referred, 
and  whose  report  was  confirmed  by  tbe 
court  twlow,  are  sustained  by  tbe  eri- 
denee.  He  finds  In  his  report  that,  before 
said  contract  was  executed,  Mrs.  Belter 
was  not  consulted  aboat  It,  and  did  not 
consent  to  it,  and  did  not  even  give  her 
husband  any  parol  authority  to  sell  tbe 
lot.  The  testimony  shows  that  she  was 
opposed  to  selling  tbe  lot,  and  reluctaotly 
executed  the  deeil  at  the  request  of  ber 
husband.  Although  be  Informed  her  of 
tbe  execution  of  the  contract  after  he  had 
signed  It,  yet  it  was  never  shown  to  her, 
and  she  never  saw  It  until  the  hearing  nf 
the  cause.  Tbe  master  has  found,  and  the 
evidence  shows,  that  the  deed  was  not 
executed  with  reference  to  the  previous 
written  contract  between  Belter  and 
Kopp.  but  witb  the  understandlag  that 
Mr.  Reiter  was  to  deliver  It  upon  receiving 
$3,000  in  money  and  a  note  and  trust  deed 
for  V2,00C.  The  deed  simply  purported  to 
convey  the  premises  from  the  grantors  to 
the  grantee  lor  a  consideration  of  $5,000, 
but  it  did  not  recite  tbe  terms  of  the  con- 
tract, or  in  any  manner  refer  to  the  con- 
tract. Counsel  for  appellant  disclaim  any 
reliance  upon  the  nndelivei'ed  deed  as  a 
conveyance  of  title,  bat  contend  that  it  Is 
soch  written  evidence  of  the  contract  of 
sale  as  satlofles  the  statute  of  frauds, 
whose  oblect  and  meaning  "is  to  reduce 
contracts  to  a  certainty,  in  order  to 
avoid  perjury  on  the  one  hand,  (by  the 
setting  apof  parol  evidence,  which  Is  easily 
fabricated,)  and  fraud  outheother,''(Wel- 
ford  V.  Beazely,  S  Atk.  60S:)  that  the  non- 
delivery ol  the  deed,  regarded  as  such 
written  evidence,  is  Immaterial;  that  It  Is 
Immaterial  whether  Mrs.  Belter  did,  or 
did  not,  Intend  to  charge  herself  thereby; 
and  that  the  deed  was  an  admission  in 
writing  of  what  tbe  contract  was.  It  Is 
true  that  an  undelivered  deed  is  some- 
times resorted  to  in  order  to  help  out  the 
requirements  of  the  statute  of  frauds,  bnc 
it  can  hardly  be  ssld  that  the  circum- 
stances under  which  such  a  deed  can  be  so 
used  are  disclosed  by  the  facts  In  the  pres- 
ent record.   Tbe  language  of  tbe  statute 


Is.  "some  memorandum  or  note  thereof." 
The  word  "thereof"  refers  back  to  the 
word  "contract."  Thpre  mast  be  some 
memorandum  or  note  In  wrltlnflrof  tbe 
contract.  Hence,  If  an  undellTered  deed 
vxecuted  by  the  owner  can  be  regarded  as 
meeting  the  requirements  of  tbe  statute, 
it  must  be  a  memorandum  or  uote  of  the 
contract,  or,  in  other  words,  must  rtfer 
to  the  terms  and  ccHidltions  of  tlie  con- 
tract. 

In  Cagger  v.  Laming,  48  K.  Y.  i^.  it  is 
said:  "The counsel  •  •  •  insists  that 

the  deed  executed  by  the  Intestate,  and  de- 
livered In  escrow, is  a  contract  for  the  sale 
of  tbe  land  executed  by  the  Intestate. 
This  position  cannot  be  sustained.  Tbe 
deed  purports  to  be  a  conveyance  of  all 
the  intestate's  Interest  lu  tbe  premises,  tor 
a  consideration  therelaexpressed  of  $1,00U. 
but  is  wholly  silent  as  to  the  terms  of  the 
contract  pursuant  to  which  It  was  made." 
In  Campbell  v.  Thomas,  42  Wis.  4S7.It  was 
held  that  one  who  had  deposited  a  deed 
with  a  third  person,  with  directious  to  de- 
liver it  to  tbe  grantee  on  tbe  happening  oT 
a  certain  event,  but  bad  made  no  valid 
executory  contract  to  convey  tbe  land, 
could  revoke  tbe  directions  to  the  deposi- 
tary, and  recall  the  deed  at  any  time  be- 
fore the  conditions  of  thedeposit  had  been 
compiled  with,  provided  those  conditions 
were  such  that  the  title  did  not  pass  at 
once  to  the  grantee  npon  delivery  of  tlie 
deed  to  the  depositary ;  and  It  was  thf re 
said :  "If  a  person,  who  has  made  a  parol 
agreement  to  s^l  land,  sign  an  Instm* 
m»nt  In  the  form  ol  a  conveyance  of  such 
land  to  the  vendee,  and  deposit  it  in  e^ 
crow.  If  such  instrument  contains  tbe 
terms  of  the  parol  agreement  tncludlog 
the  consideration,  It  is  a  sofBcleut  compli- 
ance with  the  requirements  of  the  uratute 
ot  frauds."  In  Swain  v.  Barnette,  s»  Cal. 
564,  36  Fan.  Bep.  1093.  It  was  held  that  an 
undelivered  deed,  executed  in  pnisiiance 
of  an  oral  agreement  of  sale,  cannot  be 
regarded  as  a  sufficient  memorandum  to 
satisfy  the  statute  uf  frauds,  unless  It  is 
shown  to  hirve  contained  u  memorandum 
of  the  oral  agreement.  Freelnnd  v. 
Cbarniley,  80  Ind.  132;  Parker  v.  Parker, 
1  Gray,  409;  Overman  T.Kerr.  17  Iowa. 
485;  Cannon  t.  Caouon,  36  N.J.  Eq.  316; 
Johnflton  t.  Jones,  85  Ala.  286,  4  South. 
Bep.  748.  Many  of  the  cases  cited  as  au- 
thority for  the  position  that  u  deed  exe- 
cuted by  an  owner  of  land,  but  not  deliv- 
ered, is  a  sufficient  memorandum  of  a  con- 
tract of  sale,  under  the  statute,  will  tbos 
be  found,  upon  examination,  to  refer  to 
deeds  containing  the  terms  of  the  eon- 
tract.  In  tbe  case  at  bar.  however,  aa 
has  already  been  stated,  the  deed  execut- 
ed by  Mrs.  Better  and  her  bosbaad  was  a 
simple  tiouTeyance  of  the  lot  for  a  consid- 
eration of  $5,000,  and  was  silent  as  to  tbe 
terms  of  the  contract  of  Decemlwr  27.  IS9U. 
Where  the  owner  of  land  has  signed  a 
written  contract  of  sale,  or  some  writing 
amounting  to  such  a  contract,  bat  has 
failed  therein  to  properly  describe  the 
property,  a  deed  executed  by  him,  bat  not 
yet  delivered,  may  be  Looked  to  as  a  part 
of  the  transaction,  and  may  be  made  to 
aid  the  prior  agreement,  and  secure  Its  eo- 
forcemeut,  by  supplying  the  d^r.t  In  sueb 
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deeciiptloa.  Tbns,  In  Jenklne  t.  Harri- 
BOD.  66  Ala.  84fi,to  wblcb  refereofie  to  made 
by  conoBel  for  eppellaDt,  a  memorandam 
In  wrlttng,  purporting  to  contain  the 
terms  of  a  contract  for  the  sale  of  land, 
and  eif^ned  by  both  of  the  parties,  tailed  to 
describe  tbe  property  with  tbe  certainty 
and  dednlteneoB  required  to  a  specific  per- 
formance, bat  deedst  Inoperative  for  want 
of  delivery,  were  execute<I  by  the  parties 
a  fflw  days  afterwardd,  whleb  did  correct- 
ly describe  the  land ;  and  It  was  held  that 
Burb  undelivered  deeds,  and  the  uemoran- 
dom  Blfcaed  by  th«  parties,  mliebt,  when 
taken  tofcetber,  satisfy  tbe  requisitions  of 
the  statute  of  fraods.  the  court  suylne:: 
"  When  the  memorandum  *  *  •  la 
taken  and  read,  as  It  mast  be,  In  connec- 
tion with  the  deeds  subsequently  exeeated. 
there  Is  no  doubt  or  uncertainty  as  to  the 
terms  of  the  contract  for  the  sale  of  the 
lands.  Trne,  the  deeds  do  not  expressly 
refer  to  tbe  memorandam,  but  they  were 
all  executed  as  parts  of  a  slai^le  transac- 
tion, between  the  same  parties,  having 
reference  to  tbe  same  sabject^atter."  In 
Work  T.  Cowhlck,  81  III.  317>  property  was 
Btmck  oft  to  appellant  as  tbe  hlgheBt  Ud- 
der at  an  adralnistra tor's  sale,  and  the 
admlDlstra tor's  deed  of  the  land,  and  a 
note  siBued  by  the  purahaser.in  which  she 
promised  to  pay  to  the  administrator  tbe 
purchase  money  '*for  land  purchased  by 
Sllsabetb  Worth  this  day  at  administra- 
tor's sale."  were  left  with  a  third  person 
to  be  held  until  tbe  purchaser  should  ob- 
tain personal  security  on  the  note,  and 
expcnte  a  murlKaffe,  at  wblcb  time  the 
deed  was  to  be  delivered,  ft  was  held.  In 
a  suit  by  tbe  administrator  against  the 
purchaser  for  a  failure  to  carry  out  the 
sale,  that  the  maklnic  of  th^  deed  and  tbe 
BlfirntnK  of  the  note  ralshe  be  regarded  as 
one  transaction,  and  that  toBelber  they 
constituted  snob  proof  as  amounted  to  a 
compllaueewith  the  statute  offrandB;  tbe 
description  la  the  deed  Indicating  what 
land  was  rderred  to  by  the  imperfect  de- 
scription In  tbe  note.  So,  In  Wood  v 
DavlB,  supra,  written  aatborlty  to  an 
agent  to  sell  laud,  and  the  terms  of  a  con- 
tract of  sale,  were  embodied  lu  letters 
written  by  the  owner,  who  alHO  seat  to 
tbe  agent  an  executed  deed  tobedellvered, 
but  which  was  never  In  fact  delfvpred, 
and  when,  after  tefusal  by  tbe  agent  to 
consummate  the  trade,  enlt  for  damageii 
was  brought  by  tbe  purchaser  agaiuat 
tbe  owner,  It  was  held  that  such  a  coa- 
tract  was  established  as  took  the  case  oat 
of  the  operation  of  the  atatnteof  frauds, 
and  chat,  althongh  the  memoranda  con- 
tained no  description  of  tbe  land,  the  de- 
scription In  the  undellverE^d  deed  could  be 
referred  to  to  supply  the  defect. 

It  iB  manifest,  however,  that  all  these 
cases  differ  from  the  case  at  bar.  Here, 
the  undelivered  deed  executed  by  Mrs.  Bel- 
ter cannot  be  used  to  supplement,  or  sup- 
ply any  defect  lu,  a  prior  contract  of  sale, 
or  a  prior  note  or  memorandum  nf  a  can- 
tract  of  tiale,  because  there  weis  no  prior 
contract  or  note  or  memorandum  which 
sho  bad  signed,  or  to  which  she  was  a 
party,  or  which  she  had  authorized  to  be 
made.  The  contract  of  sale,  therefore,  en- 
tered Into,  was  made  by  Mr.  Belter,  wltfa- 
v.S4n.b,do.22— 60 


out  either  written  or  parol  authority 
from  her.  Kor  ean  taer  undelivered  deed, 
subsequently  destroyed,  he  regarded  as  a 
ratification  of  the  agreement  made  by  her 
husband,  because  It  was  not  made  In  pur- 
suance of  that  agreement,  or  to  carry  it 
out,  bnt  without  any  reference  to  it. 
Where,  as  Is  tbe  case  here,  the  owner  of 
land,  without  making  a  valid  executory 
contract  to  convey  It,  deposits  a  deed  of 
It  with  a  third  person,  to  be  delivered  to 
the  grantee  upon  certain  terms,  he  may 
cancel  tbe  Instruetlons  given  to  eocb  third 
person,  and  recall  tbe  deed,  at  any  time 
before  the  speclfled  terms  hare  been  com- 
plied with ;  nor  can  snch  deed,  Invalid  as 
a  conveyance  for  want  of  delivery,  be  con- 
sidered as  a  memorandum  in  writlDg, 
signed  by  the  owner,  agreeing  to  convey 
tbe  land  therein  desertbed,  so  as  to  ao- 
tborlse  a  decree  of  specific  performance. 
A  deed  which  las  not  been  delivered  Is 
not,  by  Its  own  force,  and  aside  from  any 
contract  to  which  It  may  be  related, 
a  soflldent  writing  to  meet  the  require- 
ments of  tbe  statute  of  frauds.  For  these 
reasons  we  think  that  the  decree  of  the 
drcalt  court  was  right,  and  tbe  same  Is 
accordingly  affirmed. 

(U6  111.  B32) 

PEOPLB  tx  nl.  BAMBBL  v.  McOON- 

NHLU  Judge.* 
(Supreme  Court  of  Illinois.   Mar  9.  1S93.)* 

iLLSDAMVa  TO  JtTDOE — NbV  TRIAL. 

1.  MandaniTiB  will  not  lie  to  compel  a  jndge 
to  pass  tipoQ  a  motion  for  a  new  trial  la  a 
cause  tried  before  another  judge,  who  has 
since  died,  where  no  competent  evidence  of  the 
teatimoay  Introduced  at  the  trial  is  offered  np- 
OQ  the  motion  for  new  triaj,  idnce  without  mm 
evidence  the  motion  could  not  properly  be  de- 
cided. 

2.  A  transcript  of  the  testimony,  made  by 
the  unofficial  stenographer  who  took  it  down, 
is  not  evidence  where  it  is  not  corroborated  by 
oath  ot  affidavit 

Application  by  the  people  on  tbe  rela- 
tion of  Allle  J.  Harahel  for  a  writ  of  man- 
damus against  a.F  McConnell,  Judge  of 
the  circuit  court.  Denied. 

Byam,  Weinschenk  &  Hlrscbl,  for  plain- 
tiff.  Mllford  J.  Thompson,  for  de^ndant. 

BAILET,  C.  J.  This  1b  an  original  pro- 
ceeding In  this  coart  for  mandamos.  The 
petition  represents.  In  substance,  that 
there  was  heretofore  and  is  now  pending 
in  theclrcalt  court  of  Cook  county  a  cer- 
tain action  at  law  In  which  Allie  .T  Ham- 
bel  is  plaintiff  and  Charles  F.  Hayes  is  de- 
fendant, and  that  such  proceedings  were 
had  therein  that  on  tbe  3d  day  of  March, 
1S92.  a  trial  was  had  before  the  Honorable 
George  Driggs,  one  of  the  Judges  of  that 
court,  and  a  Jury,  resulting  In  a  verdict  in 
favor  of  tbe  plaintiff  for  ^400;  that  on  the 
8th  day  of  March,  1892,  Hayes,  the  defend- 
ant, entered  In  the  cause  tala  motion  in 
writing  for  a  new  trial,  and  that  on  tbe 
18th  day  of  March.  1802,  while  the  motion 
was  pending  and  undinpOHud  of.  Judge 
Driggs  died;  that  tlie  Honorable  Samuel 

*  R^rted  by  Louie  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
'Baheariitt  denied  Octohw  tenn,  1S&8. 
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P.  McConnell  la  now,  and  for  more  tbna  a 
^ear  last  past  has  tieen.  one  of  tbe  Judges 
nf  said  circuit  cuort;  that  od  or  about 
May  2, 18U2.  Hanibel,  the  plaintiff  entered 
her  motloD  in  aaUl  court  before  defeudant 
MtConnell,  preaidinfc  as  Judse  of  and  over 
aaid  court,  that  he  should  entertain,  hear, 
consider  npon  Us  merits,  and  decide  the 
motion  for  a  new  trial,  which  had  beeu 
made  by  defendant  Hayee.  Tbp  petitlua 
further  represents  that  the  plaintiff  then 
and  there.  In  open  court,  tendered  to  Haid 
Judge  a  trae,  lull,  and  correct  transcript 
of  all  tbe  evidence  and  proceedlugs  given, 
taken,  or  bad  at  and  daring  the  trial  be- 
fore Judge  Drlggs ;  that  thereupon  ai^u- 
ments  were  made  before  Judge  McConuell, 
Id  open  court,  he  then  and  there  presiding, 
by  the  attorneys  of  ffambel  and  Hayes, 
reepertlvely,  and  upon  tbeSd  day  of  June, 
1893,  the  court,  J  adge McConnell  presiding, 
denied  Hambel'M  motion,  aad  renwed,  and 
BtlU  refnsea,  to  either  entertain,  bear,  or 
consider  on  tbe  merits,  or  decide  upon  tbe 
merits,  the  motion  by  Hayea  (or  a  new 
trial,  and  refuses  tu  do  anyone  of  those 
matters,  and  asserts  and  alleges  that  be 
has  neither  power  nor  Jurisdiction  to  en- 
tertain, hear,  consider,  or  decide  upon  Its 
merits  the  said  motion;  that  In  so  doing 
Judge  McOonnel)  Is  refusing  to  perform  a 
legal  aqd  statutory  doty,  and  that  It  is 
his  duty  to  consider  the  motion  upon  the 
merits,  and  to  overrnle  the  same  if  the 
merits  of  tbe  controversy  so  require. 
The  petition  prays  for  a  mandamus,  com- 
pelling Judge  McConnell,  as  such  circuit 
court,  to  entertain,  hear,  conrider  upon 
Its  merits,  and  decide  tbe  motion  for  a  ue  w 
trial,  and  for  sncb  other  relief  as  the  elr- 
cumHtances  of  the  case  may  require. 
Jodgp  McCnucell  has  appeared,  hat  no  de- 
murrer or  answer  to  the  petition  nor 
other  BabHequeut  pleading  has  beeu  flled. 
Instead  of  such  pleading,  the  parties  have 
flled  a  stipulation  as  to  thefacts,and  have 
submitted  the  caust^  for  declHlon  on  ancfa 
Htlpulatlon.  It  being  as  follows:  "The 
parties  hereto  siibmlt  the  a b«)ve-en titled 
ease  noder  the  following  agreed  state  of 
facts,  to  wit:  Firnt.  That  prior  to  March 
3,  l!!i92,  a  case  was  and  etlli  Is  pending  In 
the  circuit  court  of  Cook  county,  under 
ganeral  number  77,645,  term  number  3,408, 
entitled  AUie  J.  Hambel  vs.  Charles  F. 
HayeH.  Second.  That  npon  the  3d  day  of 
March,  ]Ki)2,  a  trial  waa  bad  la  Bald  case 
before  a  Jury,  resulting  la  a  verdict  against 
the  defendant  for  f4U0.  Third.  That  on 
the  Sth  day  of  March,  1892,  a  motion  was 
duly  entered  for  a  new  trial  by  the  defend- 
ant Hayes,  a  copy  of  which  motion  Is  at- 
tached to  the  plalntlR's  iwtltion  herein, 
and  is  made  a  part  ot  this  agreement. 
Fourth.  While  said  motion  was  punillng, 
and  before  It  was  disposed  of.  Judge 
Driggs,  wh<»  presided  over  the  court 
before  which  the  trial  was  had,  died. 
Fifth.  By  agreement  of  conusel.  the  hear- 
ing was  r^rred  to  the  defendant,  Judge 
Samuel  F.  McConnell,  upon  motion  of  the 
plaintiff  asking  him  to  hear  said  mtitlon 
for  a  new  trial  upim  its  merits.  Said  Mc- 
Connell was  then  and  there,  and  titil]  is,  a 
JudKtf  of  said  circuit  court.  81xth.  That 
at  the  hearing  before  iiie  honor.  Judge 
Samuel  P.  McUoDuell,  the  plain ClO'a  attor- 


ney stated  to  the  court  that  be  bad  tbe 
mluntes  ol  tbe  testimony  and  proceedings 
taken  by  the  stenographer  at  the  trial,  and 
the  transcript  of  which  waa  alleged  by 
the  plaintiff  to  be  full  and  true,  and  was 
by  him  alleged  to  have  been  taken  at  the 
trial  by  a  stenographer  at  the  instance  at 
both  parties,  and  was  by  him  otTnred  for 
the  inspection  of  tbe  court  Tbe  court 
thereupon  heard  the  motion  on  tbe  theory 
that  atrantjcript  of  ttaid  minutes  had  been 
presented,  but  it  Is  hereby  expreaaly  un- 
deratood  that  tbe  defendant  did  not  agree 
that  tbe  minutes  of  anch  testimony  were 
correct  or  true,  of  In  any  wayaatbentl- 
cated  under  tbe  rules  uf  court  maktngauch 
minutes  part  of  the  record;  neither  did 
the  defendant  allege  any  error  in  anch 
transcript  or  minutes.  Seventh.  After 
hearing  the  arguments  of  couusel,  bis 
honor,  Jndge  McConnell,  held  that  be 
could  not  lawfully  paw  upon  tbe  motion 
for  a  new  trial  upon  its  tnerlta  in  tbla 
case.'* 

Upon  tbe  tacts  appearing  by  this  atipn- 
latlon,  and  npon  those  facts  alone,  tbe  re- 
lator seeks  tbe  Judgment  of  thia  court, 
awarding  her  a  peremptory  mandanoua 
as  prayed  for  In  her  petition.  "Tbe  writ 
of  mandamus  Is  a  high  prerogative  writ, 
to  be  awarded  in  the  discretion  of  the 
court,  and  ought  not  to  Issue  in  any  case 
unless  the  party  applying  for  It  shall  show 
a  c'ear  legal  right  to  have  tbe  thing 
sought  by  It  done,  and  In  the  manner  and 
by  the  person  or  body  sought  to  be  co- 
erced, and  must  be  effectual  as  a  remedy 
if  enfon^ed;  and  it  must  be  in  tbe  power 
ot  tbe  party,  and  bla  duty  also,  to  do  tbe 
act  sought  to  be  done.  It  is  well  nettled 
that  in  a  doubtful  case  this  writ  abould 
not  be  awarded.  It  is  never  awarded, 
unless  the  right  of  tbe  relator  is  clear  and 
undeoluble,  and  the  party  sought  to  be 
coerced  is  bound  to  act."  Tbe  role  laid 
down  in  the  foregoing  langnnge  by  Mr. 
Justice  Rreese  In  People  r.  Hatch,  33  lU. 
9,140,  bea  been  so  frequently  reaffirmed 
and  applied  that  the  citation  of  other 
cases  Is  unnecessary.  The  question  which 
the  relator  seeks  to  have  preeented  to  and 
passed  opun  by  this  court  Is  as  to  the 
power  and  duty  ot  Judge  McConnell.  one 
of  the  Judges  of  tbe  circuit  court  of  Cook 
county,  to  bear  and  decide  upon  Its  mer- 
its a  motion  for  a  new  trial  In  n  case  tried 
before  Judge  Drlggs,  another  Judge  ol  tbf 
same  court,  and  which  was  pending  and 
iindetermlned  at  the  time  Judge  Drigga 
died.  Before  that  question  can  be  pre- 
sented in  this  proreedlng,  it  must  appear 
clearly  and  unequiviM'ally  that  Judge  Mc- 
Connell has  been  ealletl  upon  by  tbe  re- 
lator to  decide  tbe  motion,  and  that,  too. 
under  circumstanceB  which  made  It  his 
legsl  duty  to  take  Juriadiction  of  and  de- 
cide It  upon  tbe  merits,  and  that  be  re- 
fuspd  to  act.  Until  that  is  shown,  it  can- 
not be  seen  that  a  mandamus  is  iiecesBary, 
or  that  the  relator  has  any  occasion  to  re- 
sort to  the  writ.  In  proceedings  of  this 
character  It  will  be  presumed,  until  the 
contrary  ta  clearly  shown,  that  a  Judtclnl 
officer  will  perform  hlH  duty,  when  placed 
In  circumstances  which  require  such  per- 
formauce.  and  Ida  action  will  not  be  com- 
pelled by  raandamuB  until  bis  conduct  ts 
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Roch  ttB  to  elo^Iy  negative  that  pr8fiumi>> 

tion. 

Recariing  to  ttae  facts  shown  by  the 
atipulatlou,— and  It  U  tu  tboee  alone  we 
can  look,— It  will  he  seen  that  there  In  an 
entire  failure  tu  show  that  tlie  mutlon  tor 
a  Dew  trial  has  ever  itmn  prcBeoted  or 
utrered  to  be  presented  tu  Judge  McCod- 
nell  In  sachlorm  as  to  make  it  possible  (or 
htm  to  decide  It  upon  the  merits,  even  If  it 
should  be  conceded  that  such  decision  is 
within  hhi  Jarisdictiun.  When  the  matter 
was  before  talm  (or  consideration,  so  far 
as  is  shown  by  the  stipnlatiun*  no  proof 
whatever  was  made  as  to  what  the  evi- 
dence or  proceedings  at  the  trial  were,  nor 
was  any  otter  made  tu  sopply  such  proof. 
It  is  true  the  relator's  attorney  produced 
and  exhibited  to  the  Judge  a  document 
which  he  said  wss  a  transcript  of  the  ste- 
nographer's notes  taken  at  the  trial,  but. so 
far  as  the  stipulation  shows,  he  neither  pro- 
duced nor  offered  to  produce  any  evidence 
thatthedoenment  was  a  enirect  transcript 
of  the  testimony  and  proceedlags  at  the 
trial,  and  It  Is  admitted  that  the  opposite 
party  expressly  reused  to  concede  that 
what  parported  to  be  the  eteoograpber's 
notes  was  correct  or  tme.  The  Judge  may 
well  have  refimed  to  decide  the  motion  for 
anew  trial  upon  thegronnd  that  therewas 
nothing  before  blm  upon  which  his  deci- 
sion could  bebassd.  The  unauthentlcated 
traDBcript  of  thestenograplier's  notes  was 
not  nvldenceupon  which  the  Judge  could 
act,  nor  was  the  answorn  statement  of 
Che  reIator*8  attorney  that  the  transcript 
was  correct.  It  Is  oo  means  dear  that 
the  Judge's  refasal  to  decide  the  motion 
was  not,  and  was  not  Intended  to  he, 
baaed  upon  the  want  of  evidence  of  what 
tttok  plttce  at  the  trial.  The  stipulation  Is 
that,  after  hearing  the  arguments  of 
counsel,  he  held  that  heeonld  not  lawfully 
pass  npon  tbe  motion  fora  new  trial  upon 
its  merits,  but,  as  there  was  no  competent 
evidence  before  hira  as  to  what  the  merits 
of  tbe  motion  were.  It  is  Just  as  fair  to  as- 
flume  that  his  decision  was  based  upon 
that  ground  as  npon  the  ground  that  he 
had  no  JurlKdictlon  to  decide  a  motion  for 
a  new  trial  In  a  case  tried  before  another 
Judge.  The  want  ol  competent  evidence  of 
Che  proceedings  at  tbr  trial  was  clearly  a 
Justification  of  bis  refusal  to  decide  the 
motion  for  a  new  trial  on  Its  merits.  We 
would  not  be  understood  as  expressing 
any  opinlou  wbetht;r  Judge  McConnell 
had  or  has  not  jurisdiction  to  decide  such 
motion,  an  tlils  case  Is  not  so  presented 
as  to  call  for  a  determination  of  that 
question.  But  for  the  reasons  above  stat- 
ed the  writ  of  mandamoa  must  be  denied. 


(146  in.  460} 

NBAGLB  T.  KELLY* 

(Sapreme  Court  of  lUinoiB.   May  9,  1893.)' 

FOBOIBLB  DfiTAINn — AOTION  OK  APPBAL  BONIW 

Rekt  and  Tazso — Btatuts  or  Fbadus — Afpbal. 

1.  An  appeal  bond  in  forcible  detainer  pro- 
ceedlAga,  that  is  conditioned  for  payment  of  all 


*  Reported  by  LoqIb  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
■Rehearing  denied  October  term,  1893. 


rent  due  or  to  become  dae,  creates  a  liability 
for  taxes  not  paid  by  the  tenant,  where  the 
lease  provides  that  he  shall  yay  such  taxes  as 
part  of  the  rent  reserved  therein.  44  111.  App. 
234.  affirmed. 

2.  Where  a  subtenant  obtains  possession 
under  an  agreement  ivith  the  tenant  to  pay  the 
rent  reserved  hi  the  lease,  such  agreement  ts 
not  within  the  statote  of  frauds,  since  it  is  an 
original  undertaking.  44  111.  App.  234,  af- 
firmed. 

3.  The  statute  of  frands  cannot  be  used  as 
a  defense  on  appeal,  when  not  pleaded  or  relied 
on  in  the  trial  court 

Error  to  appellate  court,  first  district. 

Action  by  Edward  M.  Kelly  against 
John  F.  Neagle.  Flalntiff  obtaioed  Judg- 
ment, which  was  affirmed  by  the  appel- 
late court.  Defendant  briugs  error.  Af- 
firmed. 

Tbe  other  facts  fully  appear  in  tbe  fol> 
lowing  statement  by  CBAIQ,  J. : 

This  was  an  action  brought  by  Edward 
M.  Kelly  againiit  John  F.  Neagle  on  an 
appeal  boudexHcuted upon  auappeal  from 
a  Justice  of  the  peace  to  the  circuit  court 
In  an  action  ol  forcl.ble detainer.  The  bond 
upon  which  the  action  was  brought  was 
as  follows:  "Know  ail  men  by  tbeae  pres- 
ents, that  we,  Simon  Stafford  and  John 
F.  Neagle,  are  held  and  firmly  bound  nnto 
Edward  Kelly  In  the  penal  sum  of  oou 
thousand  dollars,  lawful  money  of  the 
United  States,  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  bind  onr- 
selvea,  our  heirs  and  admlnlstratoru, Joint- 
ly and  severally  and  firmly  by  these  pres- 
ents. Witness  our  hands  and  sealH  this 
26th  day  of  November,  1S90.  The  condi- 
tion of  tbe  above  obligation  is  such  that 
whereas,  the  said  Bdward  Kelly  did,  on 
the  SUth  day  of  July,  1890,  before  H.  B. 
Bray  ton,  J,  P.  of  Cook  Co.,  recover  a  Judg- 
ment against  Simon  Stafford  for  tbe  reatl- 
tution  of  lot  5,  S.  9  feet  of  L.  6,  B.  4,  New- 
berry's addition  toChlcago.and  the  build- 
lugs  thereon  situated,  in  Chicago,  In  said 
county,  and  costs  of  suit,  from  which  aald 
Judgment  the  said  Simon  HtaHord  hae 
taken  an  appeal  to  tbe  circuit  court  of 
Cook  connty,  state  aforesaid:  Now,  if 
the  said  Simon  Stafford  shall  prosecute 
his  appeal  with  effect,  and  pay  all  rent 
due,  and  that  may  become  due,  before 
the  final  termination  of  the  suit,  and  all 
damages  and  loss  which  the  said  plaintiff 
may  auritaln  by  reaaon  of  withholding  of 
The  premises  In  controversy,  and  by  rea- 
son of  any  Injury  done  thereto  during 
such  withholding,  together  with  all  coHts. 
nntil  the  rpstltutiim  of  the  poBseaslon 
thereof  to  the  plaintiff,  In  case  the  judg- 
ment from  which  the  appeal  Is  taken  in 
affirmed,  or  appeal  dlBmlHsed,  then  this 
obligation  to  be  void;  other  wise,  to  re- 
main In  effect.  [Signed]  Simon  Stafford. 
[Seal.]  John  F.  Neagle.  [Seal.]"  On  a 
trial  In  tbe  circuit  court  before  a  Jury,  the 
plaintiff  recovered  a  Judgment  for  f 1,000. 
which  was  affirmed  In  theappellate  court. 

Frank  P.  Kej-nolds.for  plaintiff  In  error. 
Booth  &  Booth,  for-defendant  in  error. 

CRAIG,  J.,  (after  stating  the  facts.)  No 
complaint  hi  made  in  the  argument  in  re- 
gard to  the  ruling  of  the  court  in  the  ad- 
mission or  exclusion  of  evidence.  The 
court,  however,  gave  one  lustruetlon  In 
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behalf  nf  the  platnttft  which  la  claimed  to 
be  erroneous.  The  iastnictioD  wan  uub- 
Mtaatlally  as  follows :  The  court  iDBti-iK'tu 
the  jury  that  If  they  believe  from  the  evi- 
dence that  the  defendant  Neagle  Blgned 
the  bond  offered  In  evidence  ati  surety  for 
ijimon  Stafford;  and  they  further  believe 
from  the  evidence  the  defendant  Stafford, 
deceased,  agreed  with  tbe  plaintiff  to  pay 
the  ground  rent  and  taxes  for  the  prem- 
ises deocribed  In  the  bond,  In  considera- 
tion of  being  allowed  to  occupy  the  said 
{.remises;  and  II  the  Jury  further  believe 
from  the  evidence  that  at  thetlme  of  resti- 
tutloo.  as  shown  by  the  evidence,  there 
was  any  ground  rent  or  taxen  due  and  un- 
paid tor  the  said  premises,  or  that  the 
plaintiff  had,  prior  thereto,  paid  any 
ground  rent  or  taxes  that  ought,  as  they 
believe  from  the  evidence,  to  have  been 
paid  by  the  defendant  Stafford,— then 
they  should  find  for  the  plaintiff.  It  is 
claimed  In  the  argument  that, as  tbe  bond 
upon  which  the  action  was  brought  con- 
tained no  provision  In  regard  to  the  pay* 
ment  of  taxes,  the  direction  to  the  Jury  In 
regard  to  plaintiff's  rlgbt  to  collect  taxes 
in  erroneous.  Upon  looking  Into  tbe  rec- 
ord It  appears  that  Kelly,  at  the  request 
of  Simon  Stafford,  purchased  a  building 
located  on  a  leased  lot,  and  agreed 
with  Stafford  that  the  latter  might  have 
the  posaesRion  and  use  of  the  property 
upon  the  payment  of  the  rents  and  taxes 
ns  the  name  became  due  according  to  the 
terms  of  tbe  ground  lease.  Stafford  en- 
tered Into  possession  of  tbe  premises  un- 
der tblR  arrangement,  but  failed  to  pay  the 
rent  and  taxes,  as  agreed  upon,  and  Kelly 
waa  obliged  tu  pay,  according  to  the 
tenns  of  ground  lease,  rent  and  taxes 
amounting  to  over  f 1.000.  The  condition 
of  the  bond  upon  which  tbe  action  was 
brought  required  Stafford  to  prosecute 
his  appeal  with  effect,  and  pay  all  rent 
now  due.  nnd  tlint  may  become  due  before 
the  final  termination  of  the  suit,  and  all 
damages  and  loss  which  the  plaintiff  may 
sustain  by  reason  of  withholding  tbe 
premises  In  controversy.  It  is  true  the 
condition  of  the  bond  does  not  require 
Stafford  to  pay  taxes  in  termn,  but  It  does 
require  blm  to  pay  all  rent  due,  and  that 
may  become  due.  and,  as  the  taxes  con- 
stituted a  part  of  tbe  rent  which  Stafford 
had  agreed  tupayiheaud  his  sureties  were 
liable  for  the  taxes.  The  ground  lease  re- 
quired the  taxes  to  be  paid  as  tbey  ma- 
tared,  as  a  part  of  the  rent,  and,  so  far  as 
appears,  tbe  taxes  were  as  much  a  por- 
tion of  the  rent  as  the  monthly  sum 
<?43.75)  required  to  be  paid  In  money. 
ForafnlJureto  pay  the  rent — the  taxes 
and  943.7£>  roonthly—the  judgment  in  the 
action  of  forcible  detainer  was  rendered, 
and  the  taxes  and  monthly  payment  of 
44^.76  constitute  the  rent  named  In  the 
bond.  We  do  not,  therefore,  reenrd  the 
Instruction  erroneous.  It  is  also  suggest- 
ed In  the  argument  that  the  statute  of 
frauds  may  be  availed  of  as  a  defense. 
Stafford  obtained  the  possession  of  the 
premises  from  Kelly  under  an  agreement 
to  pay  the  rent.  It  was  not  collateral  to 
any  agreement  made  by  Kelly,  bat,  on 
the  other  hand.  It  was  an  original  under- 
talcing  on  lila  part,  and  tbe  stMute  of 


frands  baa  no  application  tosucb  an  agree- 
ment. Besides,  the  statute  of  frauds  was 
not  pleaded  or  relied  upon  in  tbe  circuit 
court,  and  It  Is  too  late  now,  for  the  first 
time,  to  claim  the  benefit  of  the  statute 
on  appeal  here.  We  tlilnk  the  ]udgment 
of  the  appellate  court  waa  correct,  aud  it 
will  be  affirmed. 


a46  m.  890) 

UNION  MUT.  LIFE  INS.  CO.  v.  CHICAGO 

&  W.  I.  R.  C0.» 
(Supreme  Court  of  Illinoig.    Jane  19,  1893.>* 

OONSTBUOTION  OF  CONTBAOT  —  HORTOAOB  —  Ba> 
DEMPTION— EMINBNT  DoMAIS. 

A  railroad  company  bought  land  from  a 
mortgagee  in  posseasion  with  notice  that  the 
mortgagor  claimed  the  right  to  redeem.  The 
mortgagee  gave  the  company  an  agreement 
that  If  redemption  was  made  he  would  repay 
the  comjwjif  the  amount  paid  by  It  for  tbe 
land,  with  mterest.  Afterwards  the  railroad 
company  condemned  the  land,  and  deposited 
with  the  county  treasurer  the  compensation 
awarded  therefor  oa  the  very  day  that  tbe 
mortgagor  redeemed  the  land  and  paid  the  re- 
demption money  to  the  rniiroaa  company. 
Held,  that  the  mortgagee  was  only  liable  to  the 
company  fOr  interest  up  to  the  date  of  the  de- 
posit, since  the  railroad  company,  as  equitable 
asaignee  of  the  mortgage,  was  oititled  to  retain 
that  part  of  the  compensation  representing  the 
mortgage  debt,  and  need  not  have  deposited  it 
with  the  county  treasurer.  44  lU.  App.  88, 
reversed. 

Error  to  appellate  eoart,  first  diutrlet. 

Bill  by  William  J  Sleeagalnat  theDnlon 
Mutual  Life  Insurance  Company  and  the 
Chicago  &  Western  Indiana  Railroad  Com- 
I>any.  The  latter  company  filed  across 
bill,  on  which  a  decree  was  rendered,  to 
which  tbe  insurance  company  brings  er> 
ror.  Reversed. 

Orosscup  &  Wean,  for  plaintiff  In  error. 
O^bom  &  Lynde,  lor  defendant  In  error. 

WILKIN,  J.  On  the  20tb  of  July,  1890, 
tbe  circuit  court  of  Cook  county  entered 
its  decree  in  favor  of  defendant  In  error 
against  plaintiff  In  error  for  theaamol 
$2,262.92,  being  for  accrued  fntereet  at  the 
rate  of  ft  per  cent,  per  annum  on  <4,G!jO 
from  December  *I7,  IS80,  to  January  17, 
lSci9.  That  decree  was  affirmed  by  the 
appellate  court,  (44  111.  App.88,)  and  hence 
this  writ  of  error. 

It  appears  that  on  the  24tb  of  Murcb, 
1880,  plaintiff  in  error  held  the  legal  title 
to  certain  real  estate  in  tbe  city  of  Chi* 
cago,  which  William  J.  Slee  claimed  the 
right  to  redeem.  Defendant  in  error,  de- 
siring the  property  for  railroad  purposes, 
through  ltt<  ugcrit,  Albert  J.  Averill,  after 
some  previous  negotiations,  obtained 
from  the  company  a  quitclaim  deed,  at 
the  same  time  taking  from  it  the  follow- 
ing agreement  in  writing:  "  Agreement  by 
Union  Mutual  Life  Insurance  Company 
with  A.  J.  Ai-erill.  dated  March  24tb,  ISSO. 
as  follows:  •  •  *  Witnesseth  that, 
whereas,  the  said  Averill  has  purchased 
from  the  said  company,  for  the  sumof  fur- 
ty  six  hundred  and  eighty  dollars,  tbe  fol- 


*  Reported  by  Louis  Bolao^  Jr.,  Biq.,  of  the 
Chicago  bar. 
■  ReHearins  denied  October  term,  1893. 
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owing  described  real  estate,  BltuatelD  tb« 
My  at  Chicago,  county  of  Cook,  and  atate 
>t  lIllnuiH,  to  wit,  [here  fullowa  a  descrip- 
:lon  of  tbe  property,]  the  title  to  which 
and  was  acquired  by  tbs  aald  company 
>y  virtue  of  a  sale  made  nuder  and  bj 
rlrtoe  of  the  power  ol  sale  conttttned  lo  a 
ertaln  trust  deed  elven  by  WlUlaai  J. 
Jlee  uad  wife  tu  Levi  D.  Boone,  dated 
luDQ  4,  A.  1).  1870,  and  recorded  In  tbe  re- 
;or(]er'8  office  for  said  county  of  Cook  In 
Souk  566  of  Deeds,  page  lis,  and  In  Book 
tSl  of  fiecurda,  pase  817 ;  and  whereas,  tbe 
laid  WUUaia  J.  Slee  has  placed  on  record 
n  said  recorder's  office  notice  to  tbe  effect 
:hat  he  claims  the  rl^ht  to  redeem  aald 
>roi>erty  from  said  sale,  the  validity  of 
Khlch  claim  the  said  company  denlee: 
Slow,  therefore.  It  1m  agreed  that  in  the 
)vcnt  of  redemption  made  by  aald  Slee, 
lis  heirs,  executors,  administrators,  or 
isslgns,  of  tbe  property  described  In  said 
irnst  deed,  the  said  Averlll,  hla  helra  or 
issigDH,  shall  be  entitled  tu  have  and  re* 
:eive  out  of  the  redemption  money  paid 
}y  said  Klee,  bis  heirs,  executors,  admlnls* 
:rators,  or  asHlgus,  the  said  sum  of  forty- 
dx  hundred  and  eighty  dollars,  with  In- 
:ereBt  thereon  from  the  day  of  tbe  date 
:bereof,  at  tbe  rate  of  six  per  eentam  per 
innom,  and  also  whatever  money  aball 
n  the  event  of  such  redemption  be  de- 
:reed  by  thecuart  to  be  paid  by  the  said 
ilee,  his  heirs,  execntors.  adjniolstratora. 
>r  assigns,  for  or  on  account  of  any 
:axes,  assessments,  or  other  outlays  made 
ly  tbe  said  Averlll  upon  tbe  property  so 
IB  aforesaid  purchased  byblm.  In  wit- 
less whereof  the  said  Union  Mutual  Life 
Insurance  Company  hath  caused  tbla 
igreementto  be  subscribed  by  John  E. 
De  Witt,  Its  president,  the  day  aod  year 
irat  above  written.  Dnion.  Mutual  Llle 
Insurance  Company.  By  John  E.  Do 
iVltC.  President."  In  January  precedloR 
;blB  transaction,  defendant  in  error  bad 
jegnn  pnKeedlogs  in  the  county  court  of 
laid  Cook  county  to  condemn  the  same 
}roperty  for  right  of  way,  to  which  Siee 
Kaa  made  a  party  defendant.  On  the 
!6th  of  April,  1»S0,  (being  after  the  pur- 
:base  from  plalntlR  In  error,)  that  con- 
lemnatioD  proceeding  resulted  In  ajnds- 
nent,  tbe  compensation  being  fixed  at 
P6,615,  which  amount  defendant  In  error, 
jii  December  87,  1880,  deposited  In  the 
ounty  treasury,  and  took  poBsession  nf 
:ho  premises.  After  Judgment,  but  before 
,he  deposit  of  said  money,  on  the  18tb  of 
>ctober,  18S0,  Slue  filed  hiH  bill  to  redeem 
igainst  plalntin  in  error,  to  tvblch  be 
tfterwards  made  defendant  in  error  a 
)arty,  setting  up  tha  conveyance  to  It  by 
>latntlR  Id  error,  and  also  the  coademna- 
lon  proceeding.  That  case  has  been  be- 
ure  this  court  twice, — first  on  appeal  by 
ilalntlfl  in  error,  before  defendant  in  error 
vas  made  a  party,  (110  III.  35;)  and  again. 
to  appeal  by  both  of  these  parties,  (128 
11.  67. 12  N.  E.  Rep.  543.) 
The  decree  of  tbo  circalt  court,  from 
vblcb  the  last-named  appeal  was  prose- 
uted,flnd8,amone  other  things,  that  Slee 
van  entitled  to  redeem  thu premises,  "but 
bat  by  reuuonof  said  condemnation  Judg- 
nent.  and  thepaymeutof  said  $6,615  to 
he  county  treasurer,  the  right  of  com- 


plainant In  said  lot  1  was  transferred  to 
said  fund  of  f6,616,  and  tbatheshoold  have 
the  same,  lees  such  Indebtedness  as  was 
then  due  to  said  insurance  company,  and 
that  the  master  has  properly  charged  it 
with  tbe  amount  due  from  complainant 
when  or  at  the  time  said  sum  was  depos- 
ited.and  that  It  was  then  Ita  duty  to  take 
enough  thereof  to  satisfy  the  Indetited- 
nesB  of  the  complainant  to  It,  and  that 
tbe  complainant  is  entitled  to  the  reslduti 
thereof,  to  wit,  to  9581."  The  decree  was 
In  nccordance  with  those  findings.  The 
result  of  the  bearing  In  this  court  upon 
that  appeal  was  that  the  cause  wae  re- 
manded to  the  circuit  court  for  further 
proceedings.  Tbe  condemnation  money 
remained  In  county  treasury  until  the  17tb 
day  of  January,  1889,  when,  by  sttpula- 
tlon  of  parties,  vis.  plalntia  in  error,  de- 
fendant Inerror.and  WiUlaui  J. Slee, It  was 
withdrawn,  and  distributed  as  follows: 
To  defendant  In  error,  $4,872.60,  belnff  thu 
amount  uf  said  $4,680  with  6  per  cent,  in- 
terest thereon  Irnm  the  date  of  its  pay- 
ment to  plaintiff  In  error  to  December  27. 
1880,  the  date  of  the  deposit  In  the  county 
treasury;  tu  plaintiff  In  error,  $1,211.34, 
the  balance  found  due  from  Slee  alter  de- 
ducting tbe  sum  paid  defendant  In  error 
by  tbe  report  of  the  master  in  chancery, 
referred  to  In  the  decree  heretofore  quoted 
troni ;  to  William  J.i^lee  tbe  halanceof  the 
$6,615.  amounting  to  some  $531.'  In  the 
stipulation  of  parties  for  said  distribu- 
tion it  was  nftTPeA  that  It  was  made 
"  without  pr^udlce  to  or  to  aRect  any  of 
tbe  questions  at  Issue  between  the  parties 
as  against  each  other  or  In  said  fund  or 
otherwise."  Prior  to  said  distribution, 
un  July  2, 1888,  the  cross  bill  on  which  tbe 
decree  now  In  question  was  rendered  was 
filed,  by  which  defendant  In  error  set  up 
tbe  agreement  signed  by  plaintiff  in  error, 
and  its  quitclaim  deed,  claiming  that 
thereby  tbe  latter  became  and  was  liable 
to  pay  it  6  percent,  interest  on  $4,680  be- 
tween tbe  dates  December  27,  IRSO,  end 
January  17. 1889.  The  only  questloo  we 
are  DOW  called  upon  to  decide  la,  did  the 
circuit  court  err  In  holding  plaintiff  in 
error  liable  for  interest  between  the  dates 
named? 

Tbere  Is  a  contention  In  the  argument 
uf  counnel  for  defendant  In  error  that  the 
decree  shonld  be  sustained,  upon  tbe 
ground  that,  pending  the  negotiations  be- 
tween the  agent  of  tbe  insurancecumpany 
and  Averlll,  the  former  represented  that 
there  was  due  the  company  $7,680  from 
aiec,  and  that  plaintiff  in  error  ahould  In 
tbis  proceeding  be  held  to  make  good  that 
statement.  No  ancb-eaae  Is  attempted  to 
be  made  by  tbe  hill;  neither  Is  there  any 
theory  of  fact  presented  by  the  rcc4)rd 
upon  which  the  claim  could  be  properly 
predicated.  The  bill  proceeds  upon  the 
contract  of  March  24.  1880.  and  that 
alone.  Tbua  it  hi  alleged  that  If  Slee  was 
allowed  to  redeem  tbe  premises,  "tlien 
and  In  that  case  Averlll  or  bis  assigns 
shonld  be  entitled  to  have  and  receive  out 
of  the  redemption  money  paid  by  Slee  the 
said  Bum  of  $4,680,  with  Interest  thereon 
from  tbe  date  of  said  agreement,  to  wit, 
the  24th  day  of  March,  1880.  at  the  rate  ot 
six  per  cent,  per  annum;  •  •  #  tbat 
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tbli  agreement  was  made  and  executed 
between  aald  AverlH  and  tbe  aald  Ineur* 
ance  company  iu  writing,  a  cupy  uf  wblch 
is  filed  berewlth.and  made  a  part  hereof.* 
And  again:  "That  by  the  eaid  agreement 
*  *  *  the  eald  InHurance  compatty  In 
■ubstance  and  effect  wbrranted  the  title, 
which  It  at  the  same  time  conveyed  to  the 
Bald  Averlll  tor  yunr  oratnr,  to  the  extent 
of  the  purchase  price  paid  (or  eald  prera- 
Isea,  to  wit,  Che  sum  of  $4,6!^,  and  Interest 
thereon  at  the  rate  of  alx  per  cent,  per  an- 
nom  from  that  dateagalnat  tbeaald  claim 
of  said  Slee  of  a  right  to  redeem  the  same, 
and  agreed  that.  In  caHe  eald  Slee  should 
be  allowed  to  redeem  (rom  aald  aale  under 
eald  trust  deed,  the  redemption  money 
thereof,  to  the  extent  of  the  aum  of  S4,68U, 
so  paid,  and  interest  thereon,  should  l>e 
paid  over  to  your  orator.**  The  answer 
denies  that  under  the  agreement  It  can  be 
beld  liable  for  the  Interest  claimed.  Our 
decision  must  therefore  depend  upon  the 
construction  of  that  agreement. 

JEtecurrinic  to  cose  reported  In  128  111.  57, 
13  N.  £.  Bep.  543.  It  will  be  found  that  in 
passloR  upon  that  part  of  the  decree  then 
before  tbe  court  above  aet  forth  we  said : 
"It  Is  contended  that  tb4>  court  below 
erred  In  crediting  Blee's  Indebtedness  with 
tbe  amount  of  tbe  condemnation  money 
as  of  tbe  date  It  was  paid  Into  the  hands 
of  tbe  county  treasury,  December  37,  1880. 
We  do  not  think  the  objection  is  tenable. 
Tt  Is  true  that  Slee,  In  bis  original  bill  filed 
before  the  condemnation  money  was  paid 
into  the  county  treasury— that  Is,  on  tbe 
13th  of  October.  A.  D.  1880— prayed  that 
tbe  Insurance  company  might  be  enjoined 
from  collecting  the  condemnation  money 
from  tbe  county  treasury  Bat  the  Insur- 
ance company  answered  this  bill  before 
tbe  coodemnatlun  money  was  paid  to  the 
county  treasury,  (on  the  16th  day  of  No- 
vember, A.  D.  18S0.)  denying  that  it  had 
any  interest  in  tbe  condemnation  money, 
and  alleging  tbat  it  belonged  to  A.  J. 
Averill,  to  whom  It  had  been  conveyed, 
etc.,  and  who,  as  we  have  before  seen,  iu 
fact  held  for  the  railroad  company;  and 
this.  In  our  view,  as  we  have  heretofore 
shown,  was  true.  Averill.  or  rather  the 
railr3ad  company,  as  assignee,  stood,  as 
respects  the  land  conveyed  by  the  insur- 
ance company,  in  Its  place.  The  condem- 
nation money  took  the  place  of  the  land, 
and  tbe  mortgagee— and  by  consequence 
Its  assigiiee— WHS  entitled  to  be  satisfied 
out  of  It  before  Slee  was  entitled  to  any 
part  of  it.  Jones,  Mortg.  S  708;  Railroad 
Co.  V.  Ctaamberiain,  84  III.  SRS."  138  111. 
9R.  12N.  E.  Bep.  548.  In  a  formnr  para- 
graph of  that  opinion,  in  passing  upon 
the  question  as  to  what  Interest  in  the 
property  passed  by  tbe  deed  of  the  Insur- 
ance company  to  tbe  railroad  company, 
we  lield  that  "when,  therefore,  the Insur- 
aoee  company  assumed  tu  convey  a  fee  to 
Averill.  It  only  conveyed  Its  interest  aa 
mortgagee,  because  Averill  was  charged 
with  notice  that  tt  bad  no  other  Interest 
to  convey.  The  deed  operated  as  an  equi- 
table assignment  of  the  mortgage,  and 
thereafter  Averill,  and  the  railroad  com- 
pany, for  whom  be  purchased,  held  as 
mortgagvea.  Just  aa  the  Insurance  compa- 
ny baddooebetoraltaeoDvei/ance.  IJones, 


Mortg.  (2d  Ed.)  9  808.  and  anthoritlea 
cited  In  notes  4  and  6.**  It  was  this  part 
of  the  opinion  to  wblch  reference  was 
made  when  we  said  In  tbe  paragraph  Jost 
quoted:  "And  who,  as  we  have  before 
seen.  In  fact  beld  for  the  railroad  com* 
pany;  and  this,  in  our  view,  as  we  have 
heretofore  sbowa,  was  true."  Audit  was 
further  said  In  that  opinion:  "Tbere  was, 
therefore,  no  necessity  for  the  railroad 
company  paying  the  money  to  tbe  extent 
of  the  balance  dna  from  Slee  Into  tbe 
bands  of  tbe  treasurer.  Being  entitled  to 
retain  It  as  assignee,  it  would  have  been 
sufficient  for  the  railroad  company  to 
have  set  up  that  fact  in  Its  answer,  and 
proved  It  In  the  trial.  Certainly  It  fa  not 
Slee's  fault  tbat  It  has  been  deprived  of 
thenfleoftbemon«y."  128  111.  96.  UN.  E. 
Bep.  64S. 

It  thus  appears  that  we  are  committed 
to  the  position  that  the  transaction  be- 
tween these  parties  of  March  24, 18S0,  oper. 
ated  as  an  equitable  assignment  of  the 
mortgage  Interest  of  the  Insurance  com- 
pany to  the  railroad  company,  and  tbat 
thereafter  tbe  latter,  as  to  that  Interest, 
stood  in  the  place  of  the  former;  tbat  tbe 
condemnation  money  took  tbe  place  of 
the  land,  and  the  railroad  company  waa 
entitled  to  be  satisfied  out  of  that  fund 
before  Slee  was  entitled  to  any  part  of  It; 
that  there  was  no  necessity  for  the  rail- 
road company's  paying  that  money  to 
tbe  extent  of  tbe  amount  doe  It  as  aneh 
assignee  Into  the  county  treaaory.  and 
that  It  was  neither  the  fault  of  Slee  or  the 
Insnrunce  company  that  It  did  eo.  As  la 
shown  by  that  opinion,  the  Insurance 
company  had  by  its  answer,  tiled  before 
the  deposit  was  made,  denied  tbat  as 
against  Slee  It  had  any  interest  In  tbat 
money,  and  alleged  that  It  belonged  to 
Averill,  representing  the  railroad  eom- 
pauy.  By  aHlrmlng  that  part  of  tbat  de- 
cree of  the  circuit  court  above  aet  fortb, 
we  tbere  beld  tbat  the  master  bad  prop, 
eriy  charged  the  condemnation  money 
with  the  amount  due  from  Slee  as  of  tbe 
date  of  the  deposit,  and  that  it  was  then 
the  duty  of  the  railroad  company  to  take 
enough  of  tbat  fund  to  satisfy  tbelndebt- 
ednern  of  81ee  to  it.  Nothing  whatever 
has  been  shown  against  the  construction 
then  placed  upon  the  contract,  and  tbe 
rights  of  the  parties  under  It.  The  rea- 
sons given  and  authorities  cited  In  sup- 
port of  the  conclusion  there  annonnced 
abundantly  sustain  It.  Cnder  that  ded. 
alun,  but  for  the  written  agreement  en- 
tered Into  contemporaneously  with  tbe  ex- 
ecution and  delivery  of  tbe  quitclaim  deed, 
defendant  in  error  would  no  doubt  bare 
been  entitled  to  retain  out  of  the  $6,615 
the  whole  amonut  of  redemption  money 
due  from  Slee;  not  as  Interest  on  tbe 
money  paid  the  Insurance  company,  but 
as  assignee  of  tbe  mortgage  Interest  of 
that  company.  But  by  tbe  express  terma 
of  that  written  agreement  It  waa  to  bave 
only  so  much  of  the  redemption  money  as 
would  be  sufficient  to  repay  It  ¥4,680,  wltb 
interest  to  the  time  of  redemption.  As 
we  have  seen,  tbe  redemption  money  war 
paid  by  Slee,  and  came  into  tbe  hands  of 
the  railroad  company  December  27, 1880, 
tbe  date  of  the  deposit.  From  and  after 
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bat  date  Slee  owed  It  aothli^g.  and  it 
eld,  Babji>ct  to  Its  own  dleposlUon,  all 
be  moiie:r  due  It  ln>m  tbe  losurance  com- 
•any.  By  tbe  sobBequent  distribution  It 
ecelTed  the  fall  sum  of  $4,680,  with  6  per 
ent.  per  annum  IntMVBt  thereon  from  tbe 
[ate  uf  its  payment  to  tbe  insorance  com- 
lODy  to  the  tlnie  It  Is  chargeable  with 
lavioj;  obtained  the  redemptlou  money, 
ind  that  was  all  It  was  entitled  to  under 
be  contracts.  Certainly  It  bad  no  claim 
lealDst  plaintiff  In  error  for  lotereet  alter 
December  27,  1S80.  It  It  lost  the  nae  of 
noney  after  that  date  It  did  bo  beeaa«e  It 
voluntarily  chose  to  pay  It  into  tbe  coun- 
y  treasury,  and  Buffer  It  to  remain  there, 
rhedecreeol  the  circuit  court  iBorruneous, 
ind  tbe  Judgment  of  the  appellate  court 
itflrmlnK  the  aame  moat  be  reversed.  The 
tanse  will  be  remanded  to  tbe  ^renlt 
:ourt  of  Cook  county,  witb  directions  to 
lismiss  tbe  bill.  Reversed  and  remanded. 


159  Mui.  un 

MANLE7  T.  BOSTON  &  H.  B.  GO. 

(Supreme  Jodleiat  Coart  of  Massachusetts. 
Hampshire.    Oct.  18,  1893.) 

Railroad  CRosaiNe  •— Tratblkb  oh  UiaavAT  — 
Gboss  NBGuesMos  —  What  Cokshtdtbs  —  In- 

BTROCTJOKS. 

1.  It  is  not  grosa  neslieence,  as  a  matter 
it  law,  for  a  perBon  who  la  familiar  with  a 
lertain  railroad  croBslog,  and  the  time  trains 
ire  due  to  pass  it,  to  attempt  to  drive  over  it 
ibout  traio  time,  witliout  looldng  to  see  wheth- 
er the  train  is  apwoaching,  but  such  fact  is  to 
)e  considered  by  the  jury  with  all  Uie  other  cir> 
lumstancea  in  determlniiuE  whether  such  pec^ 
ion  is  snilty  of  icross  mgaKeaoe. 

2.  Nor  18  It  necessarily  gross  negilgenee,  as 
I  matter  of  law,  fw  such  person  to  attempt  to 
irire  otw  sach  crossing  m  front  of  a  train 
vhich  he  sees  approach  it 

3.  A  request  to  charge,  which  selects  a 
sertain  drcumstance  that  is  merely  evidence 
tending  to  eBtabiish  the  ultimate  facL  and  as- 
inmes  that  if  it  is  proved  It  is  condoslve.  Is 
[>roperly  ref  Qsed. 

Exceptions  from  superior  eour,t,  Hamp- 
iblreeounty;  Albert  Aiason,  Jad^re. 

Action  byUeorge  Manley,  administrator 
9f  tbe  estate  of  Josepb  Wallace,  deceased, 
against  the  Boston  &  Maine  Ballroad 
Compauy,  to  recover  for  the  death  of 
plaintiff's  intestate  caused  by  defendant's 
neRligence.  There  was  a  verdict  for  plain- 
tiff, and  ddendaac  excepted.  SiXceptlons 
overraled. 

Deceased  was  killed  at  a  grade  railroad 
crosains,  and  tbe  allied  negligence  of 
defendant  consisted  in  a  failure  to  give  the 
signals  required  by  law  of  the  approarh- 
InK  train.  Defendant  pleaded  that  de- 
ceased was  guilty  of  gross  negligence. 
The  bill  of  exceptions  states  that  said 
Wallare  had  lived  in  tbe  vicinity  for  sev- 
eral years;  was  familiar  witb  the  locality 
where  the  collision  occurred.  He  fre- 
quently traveled  the  road.  The  train 
which  caused  his  death  was  a  regular  one, 
which  had  for  a  long  time  passed  the 
point  in  question  at  tbe  same  time,  about 
S:31  P.  M.  There  wna  evidence  tending  to 
show  that  tha  train  vaa  on  time;  also 
evidence  that  the  train  was  late.  The 
trail*  was  moving  in  a  northerly  direction. 


and  W*nace  was  approaelitiig  thecrosstng ' 
from  tbe  west,  driving,  towards  the  east, 
at  a  alow  trot,  one  boree,  attaebed  to  a 
covered  wagon,  tbe  elotb  sides  of  wblcb ' 
extended  to  the  front  end  of  the  wagon. 
He  sat  back  In  tbe  wugon,  so  that  bis  feet 
were  Inside,  and  be  was  In  a  position  where 
he  could  see  objects  to  the  right  or  left, 
ubdquely.but  not  at  right  angles  witb  the 
line  ol  motion  of  bis  boree.  There  was 
evidence  tending  to  ahow  that  be  ap> 
proaebed  tbe  crossing  at  a  alow  trot» 
slackening  to  a  walk  at  tbe  ascending 
grade  near  the  railroad  track,  and  that 
tbe  train  was  approaching  around  the 
corveof  a  hill.  It  was  not  in  slgbt  when' 
at  the  whistling  poet,  80  rods  from  the 
crossing,  bslng  bidden  by  tbe  hill  around 
wblcb  the  road  corves.  That  to  a  trav- 
eler distant  W  feet  from  the  crossing  » 
train  approaching  from  the  south  Is  in 
sight  when  631  feet  away.  That  to  a 
traveler  approaching  as  stated,  and  dis- 
tant 170  feet,  the  approaculug  train  could 
be  seen  at  least  885  feet  away.tuwardS'the 
soutb.  That  10  or  15  minutes  before  the 
collision,  while  Wallace  was  at  the  house 
of  one  Richards,  9U0  feet  from  the  erosalng, 
but  not  In  view  of  It,  another  train  passed 
said  crossing.  That  said  Wallace,  when 
approaching  tbe  track,  had  his  lipad 
turned  around  to  the  right,  as  If  loubtng 
at  some  pigs  which  he  bad  In  a  box  In  tbe 
rear  ol  his  wagon,  and  that  he  did  not 
look  to  seewhetber  a  train  was  approach- 
ing antll  tala  boras  waa  going  upon  the 
track,  when.  Just  as  two  sharp  signala 
were  given  with  tbe  whUtle,  be  looked  oat 
of  his  wagon  towards  tbe  train,  and  was 
fait  by  It  and  killed.  A  plan  of  the  loca- 
tion Is  annexed.  There  was  other  evi- 
dence of  the  physical  features  of  the  local- 
ly, and  tbe  Jnry  took  a  view.  Tbe  de> 
fendant  prayed  the  court  to  instruct  the 
Jury  that  (l)"!!  josepb  Wallace  was  famil- 
iar witb  the  locality,  and  knew  the  time 
when  tbe  train  was  due  to  pass  this  croes- 
luff.  and  It  be  attempted  to  pass  it  with- 
out looking  to  see  whether  the  train  waa 
approadilng,  his  aegllgfuee  was  gross;* 
(2}  "  that.  If  be  was  fa  miliar  witb  the  local- 
Ity,  and  knew  the  time  when  the  train 
was  dae  to  pass  this  crossing,  he  did 
look  and  see  tbe  approaching  train,  and 
then  did  attempt  to  cross  in  front  of  it, 
his  negligence  was  gross  and  wilirul.* 
The  court  declined  to  give  the  Instruc- 
tions prayed  for,  and  the  defendant  ex- 
cepted. 

W.  H.  Brooks,  for  plnlntlfr.  Edgar  J. 
Rich,  John  C.  Hammond,  and  H.  F.  Field, 
for  defendant. 

ALLEN,  J.  For  the  purpose  of  deter- 
mining these  exceptions,  It  must  be  ns* 
enmed  that  the  jnry  were  satisfied  that 
the  defendant  neglected  to  give  the  slv* 
nuls  required  by  Pub.  St.  c.  112.  5S  1G2,  213, 
and  that  such  n^lect  contributed  to  tbe 
injury  In  order  to  escape  liability.  It 
was  therefore  Incumbent  on  the  defend- 
ant, under  tbe  statute,  to  prove  tbat  tbe 
deceased,  In  addition  to  a  mere  want  of 
ordinary  care,  n  as  guilty  of  gross  or  will- 
ful negligence  which  contributed  to  the  In- 
Jury.  It  Is  conceded  on  tbe  part  of  the 
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defeodaDt  tbat  the  chief  Jastice,  who  pre- 
sided at  the  trial,  was  right  In  aubmltMnK 
thlH  qnestloD  tu  the  Jury;  tint  the  defend- 
aot  complains  tbat  no  sufficient  explana- 
tion of  what  would  constUute  gross  neg- 
llgence  was  giren  to  the  Jury,  and  that 
the  Inatructluns  which  were  requested  up- 
on this  anhject  ought  to  hare  been  given. 
The  reqaesca,  however,  were  too  broadly 
put.  The  error  conaisted  in  selecting  cer- 
tain clrcumstaQcea,  and  aBsmning  that 
these  alone,  if  proved,  would  be  codcJu- 
slve.  But  other  clrcamstances  might 
enter  into  the  qoeatlon.  Looking  to  see 
whether  a  train  was  approaching  might 
not  be  the  only  test,  nor  even  the  best  one, 
nnder  all  clrcnmatances;  and  knowledge 
that  a  train  was  approaching  would  not 
necessarily  render  an  attempt  to  cross 
the  track  In  front  of  It  gross  Diligence. 
Certainly,  the  clrcumBtances  mentioned 
would  be  strong  evidence  of  gross  negli- 
gence. All  we  say  Is,  they  were  not  con* 
cluBlve.  The  deceased  might  havelistened. 
His  eara  might  have  been  bettor  than  his 
eyes.  There  might  have  been  obstacles  iu 
the  way.  He  might  have  been  close  npon 
tlie  track  befbre  seeing  the  approaching 
train,  and  have  become  confused  or  ex> 
cited  by  the  immediate  danger.  The  con- 
dition of  the  road  might  not  have  admit- 
ted ol  his  turning  round.  There  might  be 
varioas  clrcnmBtances  which  would  have 
some  bearing  apon  theqneetion  of  his  neg- 
ligence, or  the  degree  uf  it,  even  though 
he  failed  to  look,  Cbaflee  v.  Bailroad,  104 
Mass.  108:  Ilanks  v.  Railroad  Co..  147 
Mass.  405,  18  M.  E.  Bep.  218;  WiJliams  v. 
Grealy,  112  Mass.  78.  The  Instructions  to 
the  Jury  were  earefnlly  guarded,  and  were 
sofflclent  to  protect  the  legal  rights  of  the 
defendant,  the  burden  of  proof  being  upon 
the  defendant  to  establish  aflSrmatively 
theexistenceof  gross  negligence.  The  case 
Is  distinguishable  from  Debblns  v.  Railroad 
Co.,  154  Mass.  402,  28  N.  E.  Bep.  274.  where 
It  was  held  that  the  undisputed  facts 
showed  gross  negligence.  See,  also,  Sulli- 
van T.  Bailroad  Co..  154  Mass.  524, 28  N  E. 
Bep.  911.  The  decislima  in  cases  where  It 
was  necessary  for  the  plaiutilf  to  prove 
that  he  was  In  the  exercise  of  ordinary 
care  are  alaodistiDgntbhable  from  the  pres- 
ent case.  Cizceptiona  overraled. 


(169  Mass.  491) 

INHABITANTS  OF  GREENPrELD  t.  IN- 
HABITANTS OP  BUOKLAND. 

(Sopreme  Judicial  Court  of  Massachusetts. 
Franklin.   Oct.  18,  1893.) 

Sbttliiibnt  ov  Paupsk. 

1.  Under  Pub.  St.  c.  S3,  i  1,  cl.  B,  which 
provides  that  any  perBon  of  the  age  of  21 
rears,  who  resides  in  any  place  within  the  state 
for  5  years  together,  and  pays  all  taxes  as- 
sessed anunst  his  poll  or  estate  for  any  3 
years  within  that  time,  shall  thereby  eaia  a 
settlement  In  such  place,  a  temporary  absence 
of  a  few  months  daring  the  period  of  the  S 
years  is  not  a  sufficient  interruption  of  the  con- 
thiuity  of  residence  to  defeat  a  settlement. 

2.  Under  Pub.  St  c.  S3,  S  1,  cL  4,  which 
provides  that  any  person  of  the  age  of  21 
years,  having  a  freehold  in  any  place  within 
the  state,  and  living  on  the  same  8  years  suc- 


ceerively,  shall  therdy  gain  a  settlement  In 
such  place,  liria?  on  a  freehold  for  2  yean, 
followed  by  renting  of  the  same,  and  removal 
from  the  state,  with  no  definite  Intention  of  re- 
turning,     not  soffident  for  a  settlement. 

Case  reserved  from  superior  court.  Frank- 
lin county ;  John  Hopkins.  Judge. 

Action  by  the  inhabitants  ol  Omenfleld 
against  the  Inhabitants  of  Buckland  lor 
supplies  furnished  a  pauper,  alleged  to 
have  a  settlement  In  dcfeudant  town. 
Heard  on  an  agreed  statement  of  faets. 
Judgment  lor  plaintiff. 

The  following  is  the  agreed  statement 
of  facta: 

This  was  an  action  of  contract,  In  which 
the  plaitttifrB  sought  to  recoTer  from  the 
d^eudants  the  sum  of  9133.84.  alleged  to 
have  been  expended  for  the  support  and 
relief  of  one  Patrick  Kelliher.and  membera 
of  his  family,  named  In  the  declaration,  a 
poor  person  who  had  fallen  Into  distress 
in  the  plaintiff  town,  and  was  alleged  by 
the  plaintiff  to  have  a  settlement  In  Back- 
land.  The  writ  was  dated  4th  March, 
1893.  Due  notice  was  given  by  the  over- 
seers of  the  poor  of  the  plaintiff  to  the 
overseers  of  the  poor  of  the  defendant, 
and  a  reply,  denying  the  settlement  of  the 
pauper  In  the  defendant  town,  was  dnly 
made  by  the  overseers  of  the  poor  of  the 
defendant.  It  appeared  that  the  pauper. 
Piitrlck  Kelliher,  being  then  more  than  21 
years  of  age,  was  taxed  for  a  poll  tax  fa 
the  defendant  town  for  each  ul  the  years 
IKSO,  1881.  1882,  1883.  18S4. 18»5.  and  1886. 
and  that  he  paid  all  taxea  duly  asse^ised 
upon  him  in  said  town  for  the  years  1S80, 
1883,  1884.  and  1885.  His  tales  for  1881. 
1882,  and  1886.  were  abated.  It  also  ap- 
peared that  he  resided  In  said  defendant 
town  from  some  time  In  the  year  1880  to 
some  time  in  the  summer  of  1886,  unless 
the  facts  hereinafter  stated  constitute  an 
Interruption  nf  such  residence.  In  the  fail 
of  1881,  Patrick  Kelliher,  with  his  wife 
and  child,  being  out  of  work  In  Buckland. 
went  to  Bardweirs  Ferry,  in  Conway, 
rented  a  house,  and  there  kept  boarders 
(who  were  working  in  a  railroad  cot) 
through  the  winter  of  1881  and  1882,  when 
be  returned  to  Bncklnnd,  as  hereinafter 
stated,  as  early  as  April,  1882.  When  be 
went,  as  above  stated,  to  Cnnway,  ft  was 
with  the  Intention  ot  there  remaining  ontil 
the  work  In  the  cut  above  referred  to  was 
completed,  which  it  was  expected  woald 
be  completed  In  the  spring  or  summer  of 
18S2,and  with  the  Intention  of  returning  to 
Buckland  when,  by  the  completion  of  said 
cut,  keepini;  boardereat  Bardwell'ssbould 
be  no  longer  ramuneratlve,  snd  with- 
out any  intention  to  abandon  his  home  In 
Buckland,  or  to  remain  permanently  In 
Conway,  or  away  from  Buckland.  It  far- 
ther appeared  thnt  the  pauper  was  mar- 
ried  In  Buckland,  I8th  April,  1881.  to  one 
Johanna  O'Connell,  both  parties  being 
described  In  the  marriage  license  and  rec- 
ord as  of  Buckland;  that  children  were 
born  to  said  parties  in  Buckland,  2lBt  Au- 
gust, 1881,  15th  September,  188!I,6tb  Feb- 
ruary, 1884,  Ist  February,  1886,  2d  Janu- 
ary, 1886;  that  the  child  born  5th  Feb- 
ruary, 1884,  died  in  Buckland,  26tfa  July. 
1881;  tbat  at  the  date  of  hia  marriage. 
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Jolianna  O'Connell  held  the  legal  title  to 
one  auilivlded  half  Interest  In  a  noase  and 
tot  in  said  Buclcland,  the  other  half  being 
then  held  hy  her  sister,  Bridget  O'Connell. 
aod  that  the  said  Johanna  continued  to 
hold  said  interest  to  thedate  of  her  death. 
Dt-cembur.  1S9I);  that  from  the  date  of  the 
pauper's  raarrlaKe  to  some  time  in  the 
summer  of  18H1,  the  pauper,  with  his  wl^e, 
lived  in  the  house  In  which  she  held  a  hall 
interest  as  above  stated;  that  they  then 
ff»r  two  or  three  months  lived  In  a  hired 
house  In  Buchland,  owned  by  one  Wood- 
ard,  until  the  removal  to  Conway,  liereln- 
beCore  stated,  and  on  tbelr  return  from 
Conway  lived  in  thehpuseln  which  the  wife 
held  the  Interest  atorestaled,  until  their 
removal  from  Ruckland  in  the  summer  of 
]8S6,  and  that  they  paid  no  rent  tor  any 
of  their  occapancy  of  the  bonse  In  which 
the  wife  held  the  interest  aforestated. 
Johanna  O'Connell  wan  born  in  Vermont, 
1st  April,  1857.  ITie  house  and  lot  above 
mentioned  was  conveyed  to  Johanna  and 
Bridget  by  deed  of  Patrick  J.  Fleming, 
dated  20th  May.  1S80,  duly  recorded,  and 
theconslderution  was  paid  by  their  father, 
Patrick  O'Connell.  The  said  Patrick 
O'Connell  occupied  said  house  with  his 
dauf^htei*  Juhanna  until  her  marriage.  It 
was  then  occupied  by  Patrick  O'Connell 
and  by  Kelliher  and  his  wife  Jointly, 
neither  party  paying  rent  to  the  other  un- 
til the  Kelllheni'  removal  to  the  Woodard 
house.  It  was  then  occupied  by  Patrick 
O'Connell  until  the  spring  tit  IS82,  from 
which  time  to  the  snmmerof  1686  it  was 
Jointly  occupied  by  Patrick  O'Connell  and 
the  KelDhers,  neither  paying  rent  to  the 
other.  Since  the  summer  of  1886  It  has 
been  occupied  by  Patrick  O'Connell,  pay- 
ing no  rent  to  any  person. 

The  pauper,  with  his  family,  lived  In 
Montague  from  the  time  of  bis  removal 
from  Buckland,  In  the  summer  of  1888,  un- 
til he  removed  to  Greenfield,  In  the  spring 
of  1888.  He  lived  in  a  house  which  he 
rented  In  Greenfield  from  the  spring  of  1888 
nntll  16th  April,  1889,  when  he  moved  to  a 
honse  in  OreenQeld.  of  which  he  received  a 
deed  In  bis  own  name  on  that  day,  and 
In  which  be  haa  since  owned,  and  still 
owns,  the  equity.  He  lived  with  his  fam- 
ily In  said  house  until  Angiist  1,1891,  when 
be  went  to  MIddletown,  Pa.,  to  take 
charge  of  a  gaa  plant  in  a  factory  there. 
September  1, 1S91,  he  removed  his  family, 
consiRtlng  of  wife  and  seven  ehlldreD,  to 
MIddletown,  Pa.,  where  tbey  remained, 
keeping  honse,  until  5th  April,  1892.  Prom 
8eptemt>er  1. 1891,  tn  some  time  In  March, 
1892,  Kelllher's  honse  In  Greenfield  was 
leased  to  and  occupied  by  one  Bobert 
Beany;  since  Rth  April,  1893,  it  has  been 
oncnpled  by  the  pauper  and  his  family. 
The  pauper  was  taxed  for  a  poll  tax  in 
Greenfield  In  1N88,  which  he  paid,  and  for 
real  estate  end  a  poll  tax  for  the  years 
3889, 1890,1891, and  1892.  He  paid  all  tanea 
assessed  upon  bim  in  said  town  for  the 
years  1886,  1889,  1890.  and  1891.  The  taxes 
assessed  upon  him  for  the  year  1892  were 
paid  by  money  contributed  try  bis  friends. 
When  Kellihermoved  bis  family  to  Mtddle> 
town.  Pa.,  it  was  wKh  tbe  intention  of 
ramalalnji  tben  lor  tm  indefinite  Umfl»  bot 
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with  the  Intention  of  returning  to  Green- 
fleld  wben  he  bad  earned  money  enough  to 
pay  sbe  iben  existing  mortgage  on  his  real 
estate  In  Greenfield,  amounting  to  f53(K 
When  his  family  removed  to  Middletownt 
be  took  a  considerable  part  of  bis  furni- 
ture with  him,  sold  some  at  auction,  and 
left  In  the  house  a  cook  stove  and  some 
chairs,  and  in  the  barn  some  tools  and 
other  articles.  He  returned  to  Greenfield 
on  account  ol  the  failure  of  his  health, 
having  not  intended  to  make  MIddletown 
his  permanent  borne,  or  to  s^ve  up  bis 
home  In  Greenfield.  Patrick  O'Connell, 
the  father  of  Johanna  U'Coonell.  haw  re- 
sided in  Buckland  since  about  1863,  and 
WBB  taxed  and  paid  taxes  there  lu  each 
and  every  year  from  1S64  to  1892.  He  was 
bom  in  Ireland,  and  has  not  been  natural- 
ised, and  was  more  than  31  yearsof  age  tn 
1864.  Patrick  Kelllher  mnrrled  for  his 
second  wife  one  Bridget  Mclntusb,  28d 
February,  1S91,  who  is  now  living,  and  he 
has  now  living  seven  minor  children  by 
his  first  wife,  and  one  by  his  second  wife. 

The  pauper  has  no  settlement  In  this 
state  unless  he  hsn  acquired  one  In  the  de- 
fendant or  plaintiff  town  upon  the  facta 
herein  stated.  Tbe  first  aid  Kiven  to  tbe 
pauper  In  the  town  of  Greenfield  was  lltb 
May,]K92,and  he  had  never  received  aid  as 
a  pauperpriortosnlddate.  Uponthefors- 
goIuK  facts, If  the  court  shall  be  of  opinion 
that  Patrick  Kelllher  has  a  settlement  In 
Bnckland  Judgment  Is  to  be  entered  fortbe 
plaintttte  for  the  amount  claimed  In  their 
declaration,  wltb  Interest  from  thedate  of 
the  writ;  If  the  court  shall  be  of  opinion 
that  noneof  thepaapers  havea  settlement 
in  Buckland.  Judgment  shall  be  entered 
lor  tbe  defendants  for  their  costs :  if  tbe 
court  shall  bent  tbe  opinion  that  Patrick 
Kelllher  has  no  settlement  In  either  Buck- 
land  or  Greenfield,  but  that  the  eblldren  of 
Patrick  Kelllher  by  his  wife  Johanna 
0'(*onneil  have  a  settlement  In  Buckland, 
Judgment  Is  to  be  entered  for  tbe  plaintiffs 
for  the  sum  of  f  50  and  costs. 

F.  L.  Greene,  for  plalntU.  S.  T.  Field, 

for  defendant. 

HOLMES.  J.  This  Is  an  action  to  re- 
cover a  sum  expended  by  the  plalntiH  for 
tbe  support  of  a  pauper  and  his  family. 
The  on^  point  Biwelfled  in  tbe  defendant's 
brief,  under  rule  4l>,a8  lnt«ided  to  be  relied 
on,  is  that  the  pauper  bad  acquired  a  set- 
tlement In  Greenfield.  It  was  not  argued 
that  be  bad  not  a  settlement  in  Buckland 
U  he  had  not  gained  one  In  Greenfield,  it 
is  agreed  that  he  resided  In  Buckland  for 
five  .rears  together,  unless  a  temporary 
absence  of  a  few  months,  with  tbe  intent 
to  return  there  as  soon  aa  a  Job  was  fin- 
ished, interrupted  tba  continuity  of  tbe 
residence,  and  that  he  paid  all  taxes  duly 
assessed  upon  him  for  thn'e  years  within 
that  time.   Pub.  St.  e.  8»,  S  1,  cl.  5.i  We 


*  Fnh.  St.  a  83, 1 1,  cl.  6.  provides  that  "any 
peraOQ  of  the  age  of  twea^-one  years  who  re- 
sides in  any  place  within  this  state  for  five 
years  together,  and  pays  all  state,  county  or 
dty  or  town  taxes,  duly  assessed  on  bis  poll 
or  estate  for  any  three  years  within  that  time 
shall  tiMrsby  gam  a  sMtleoieat  la  sadt  plooSk** 
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uaame  ttiat  tbe  reqalremeote  of  the  flith 
dause  weresattoBoa  DOtwItbstaDdinic  tha 

tenipor&ry  ahaencn.  Worcester  v.  Wllbra- 
bam,  13  Oray.  5S6,  6S9:  Lee  v.  Lenox,  15 
Gray,  496;  City  of  BaaKor  v.  Brewer.  47 
Me.  97;  Warreo  v.  Thomaston,  43  Me. 
406;  Befc.  v.  8t.  ]ve«  Uaion,  L.  B.  7  Q.  B. 
467,470;  Eatontowo  t.  Sbrewabory,  49  N. 
jr.  Law,  188,  6  Atl.  Bep.  819.  The  Ian- 
guatdo  of  tbe  MassacbaaettR  caera  goee  far 
to  Identify  tbe  reiitdence  required  by  tbla 
clanse  with  doroiclle.  Cbtcopoe  r.  Whate< 
)y,  6  Allen,  508.  Elsewbere,  uader  a  mate< 
rially  different  atatnte,  it  has  been  said 
tbat  "rculdence  and  domicile  are  not  tbe 
same  thing."  Beg.  t.  Staptoton,  1  El.  & 
Bl.  766, 771.  So  In  tbla  state  In  Bome  eases. 
Bank  Falrbiother,  148  Jdaas.  181. 184, 19 
N.  E.  Bep.  3^.  And  see  in  Vermont,  nn< 
der  a  alatute  aoranwhat  like  our  own. 
Barton  v.  Irasbui^ta.  88  Vt.  159.  But.  In 
Tiew  of  tbe  connectlou  in  this  paragrapb 
between  residence  and  taxation,  it  is  rea- 
sonable to  Inter  that,  other  conditions  be- 
ing aatistled,  a  residence  safflclent  to  Im- 
poHe  the  duty  to  pa.v  personal  taxes  Is 
snfflclent  to  confer  tberlghtM  of  nettlemeat. 
It  now  is  settled  that  domicile  Is  reHidence 
fi>r  tbe  porposefi  of  taxation.  Borland  r. 
Bo»toD.  132  Mass.  KO. 

The  Krunnd  on  which  it  Is  argued  that 
tbe  pauper  aequlrnd  a  later  aettlement  la 
Ureenfieid  la  tbnt  be  had  an  estate  of  in- 
beritance  there,  and  lived  on  ftfortfarea 
years  saccessirely.  according  to  tbe  provi- 
sions uf  the  foartb  clause  of  the  sectiun> 
above  referred  to.  Od  April  15,1889,be  did 
revelre  a  conveyance  of  a  hoase  in  Green- 
fleld,  and  moved  into  it.  But  on  Aoftast 
1, 1S!)l,  he  removed  to  MlddletowD,  Pa., 
to  rake  chance  of  a  gas  plant  In  a  factory 
there,  and  Intended  to  remain  there  an 
Indeflnlte  t1m«,  altfaongb  tntendlBK  tore- 
turn  when  he  had  earned  money  enough 
to  pay  a  mortgage  for  $530  on  his  house  In 
Grecnfleld.  Meantime  be  let  tbe  house  to 
another  man,  who  occupied  it.  The 
pauper  returned  to  bis  place  on  Aprils, 
18!)2.  We  think  It  very  plain  that  while 
the  estate  was  let  to  and  exclusively  occu- 
pied by  another,  and  the  paaperwastu 
Mid<IletowD,  as  stated,  be  was  not  "living 
nn  "  that  estate,  within  the  meaning  of  the 
statute.  Something  more  is  neresHary  to 
satisfy  those  words  than  would  satisfy 
"residing  In  any  place,"  at  elanae  fl.  A 
man  cannot  be  said  to  live  on  an  estate 
which  he  does  not  occupy,  and  which  be 
huR  no  right  to  enter.  See  Granby  v.  Am- 
hernt,  7  Mhhs.  1,  5;  Mt.  Wnahlngton  T. 
Clarksburgh,  19  Pick.  294,  2%;  Ipawtcb  v. 
Topstleld,  5  Mete.  (Mass.)  H53;  Wellflpet  r. 
Trnro.  9  Allen.  187, 189;  Bex  v.  8t.  Nicho- 
las Bochenter,  5  Barn.  &  Adol.  219,  8  Nev. 
A  M.  21 ;  Hex  t.  St.  Nicholas  (lolch^ster,  3 
Adol.  ft  E.  599,  4  Nev.  ft  M.  422;  Bex  r. 
DItcheat,  9  Barn,  ft  0.176. 186,  4  Man.  ft  R. 
Ifil ;  Bex  V,  Great  Bentley,  10  Barn,  ft  0. 
620,  622.  Judgment  for  plalntllf. 


•  Pub.  St.  c.  83,  i  1.  c1.  4.  proTides  that  "any 
person  of  tbe  a^e  of  tweoty-one  years  having 
SB  estate  ot  Inheritance  or  freehold  la  any 
place  witbla  the  state,  and  liriDs  on  the  Katne 
three  years  eucceasively.  shall  taereby  gain  a 
settlesaeait  la  such  ntaoe.** 

•Traaafcrrcd  to  Appallato  Court.  17  N ATli.  SopMMd 


(U5  lad.  3SD 

HOBBOW,  Snrreyor,  v.  GEBTING  «t  al' 
(Supreme  Court  of  In^ana.    Oct.  10^  1883^ 

COTTRTS— JUBiaDICTIOH  OF  ApPSUATB  COCSI. 

Under  Act  March  4.  1893.  p-rinx  Hit 
ai^llate  court  jurisdiction  of  cases  fur  the  ca- 
forcetnent  of  atatntory  liens,  that  court  baa 
risdietfoD  of  ivoceedinss  for  tbe  colIeetioB  «( 
•saeasiaeBts  asalnst  buds  for  Ona  iqtur  of  a 
pablic  drain. 

Appeal   from    circuit  eonrt,  aowaitf 

county. 

Action  by  Jackson  Morrow,  aorTeyor. 
against  Lawrence  K.  (ieeting  and  others. 
From  the  Judgment  rendered,  plalutlfT  ap- 
peals.  Transferred  to  appellate  coort. 

Blacklldge.  Shirley  4b  Moon  and  Bdlft 
Pnrdam,  for  appellant.  Elliott  A  Over- 
ton, for  appellees. 

HOWABD,  J.  This  la  a  praceedtng  lor 

tbe  collection  ot  aasesamenta against  lands 
lor  tbe  repair  of  a  public  drain.  8uch  as- 
sessments are  liens  of  a  purely  atatutoiy 
nrlirln,  and  by  the  act  of  tbe  leeneral  as- 
sembly approved  March  4, 1893,  grantinf 
additional  Jurisdiction  to  tbe  appellate 
court,  the  Jurisdiction  la  In  that  coort 
Tbe  cane  Is  accordingly  tranaferrad  to  tbs 
appellata  oonrt. 


(m  lad.  m 

8TATB  OTIS. 
QSi^reme  Oourt  of  Indiana.  Oct  10^  1891) 
BsDccnoK— Uarriaob  as  a  DsmcsK 
A  prosecution  for  seduction  is  barred  Iv 
marriage  of  the  female  to  her  seducer,  tlMMta 
he  aereed  to  the  marriage  to  escape  punidb 
menL 

Appeal  from  circuit  court,  HuntingtflB 
county;  J.  S.  Dalley,  Judge. 

Information  was  filed  against  John  C 
Otis  for  seductiou.  A  demurrer  to  his  a» 
Bwer  was  overruled,  and  a  demurrer  to 
tbe  atate'tt  reply  sustained,  and  the  atate 
appeals.  Affirmed. 

8.  B.  Cook  and  W.  A.  BranyaD.  for  tbe 
State.  C.  W.  WatfclBB,  for  appellee. 

HOWABD,  J.  CndPF  section  1993,  Rev. 
St.  1881,  an  affidavit  and  Information 
were  filed  against  the  appellee,  aad  be 
was  arrnated  for  the  sedaetlon  of  tbe  pros- 
ecuting witness.  Ella  M.  Utla.  To  tbe  affi- 
davit and  information  the  appellee  an- 
swered by  npeclal  plea  in  bar.  saying: 
**  He  Is  not  guilty, for  the  reason  that  after 
the  matters  and  things  as  set  up  In  tbe 
affidavit  and  Information  be  married  the 
prosecuting  witness,  and  that  sbe  Is  still 
bis  wife."  A  demarror  to  this  plea  tor 
want  of  anffldent  facte  was  orernded. 
The  prosecuting  attorney  then  filed  a  re- 
ply, admitting  that  the  appellee,  'attv 
the  seduction,  went  through  the  form  of 
marriage  with  Gila  M.  Otis,  the  person 
named  In  the  affldavlt  aad  Information  as 
being  seduced:"  bat  saying  tbat  at  tbt 
time  of  tbe  marriage  ceremony  the  appel- 
lee was  (n  the  custody  ot  tbe  sherUf, 
awaiting  the  action  ot  tbe  clrcolt  conrl 
on  a  charge  of  bastardy.  **taavhig  bew 
i  bgr  opinion,  41  VXMa.  Pr'>'*r»Tig  denied. «  N.E.a. 
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adjudsed  by  a  Juatlea  of  tbe  peace  to  be 
the  father  of  a  bastard  child  born  to  said 
Ella  Otis:"  that  he  fraadalently  went 
throQKb  tbe  ceremony  of  marriage  "(or 
tht*  purpose  of  avoiding  tbe  cuntindance 
4>l  imprlflooment  for  bastardy,  and  for  the 
porpose  of  avolblng  a  prosecatlon  for 
«rlmlDal  Mdactton;"  tnat  at  the  time  of 
tbe  marriage  ceremony  he  did  not  Intend 
to  lire  as  the  bnaband  of  EUa  M.  Otln,  and 
keep  bis  marriage  rowa,  "bat  to  break 
bis  promise  immediately,  and  leave  the 
said  EUa  Otlswlthnnt  remedy;"  and  that 
he  "did,  Immediately  after  the  marriage, 
break  hla  marriage  vowa  and  promisea 
averring*  tberelore,  "that  such  marriage 
waa  a  mere  abam,  a  fraud,  a  deception,  a 
trick,  a  devfee  to  avoid  proaecotlon  and 
Imprisonment,  and  that  defendant  ought 
not  to  go  acqatt,  bat  be  held  to  answer 
Maid  charge."  To  this  reply  a  demurrer 
was  anatalned*  and  tbe  appeal  foUowed. 
The  overruling  of  the  demurrer  to  tbe 
plea  In  bar  and  theHUBlainlngottbed*- 
murrer  to  the  reply  are  asBlgned  as  errors. 

In  case  of  seduction  under  promise  of 
marriage,  we  think  there  can  be  little 
doubt  tbat  the  snbBeqnent  marriage  of 
tbe  parties  Is  a  bar  to  further  proaecntlon 
for  the  crime  committed.  The  keeping  of 
tbe  promise  of  marriage  la  a  partial  rep- 
aration for  the  wrong  done,— tbe  only 
reparation  In  any  degree  adequate  to  the 
injury.  Theeblet  object  to  be  attained 
by  our  criminal  statutes  la  tbe  betterment 
of  the  condition  of  society,  and  the  re- 
form, rather  than  tbe  punishment,  of  tbe 
criminal.  Section  18  of  article  1  of  tbe 
constitution  of  tbe  state  provides  tbat 
"the  Penal  Code  shall  be  fonnded  on 
tbe  princtplea  of  reformation,  and  not 
of  vindictive  Justice."  If  the  wronged  wo- 
man freely  enters  Into  the  mai-ried  rnlatiun 
with  her  seducer,  thus  restoring  In  some 
measore  the  honor  of  her  own  woman- 
hood, and  securing  also  tbe  good  name 
and  well-being  of  ber  child,  It  would  seem 
that  ber  act  la  a  condonation  of  the 
offense,  au  far  aa  aha  la  concerned,  and 
that  the  policy  of  tbe  law  would  be  better 
served  by  such  marriage  than  byany  pnn- 
lahroeut  tbat  mlfirbt  be  meted  out  to  the 
offender.  The  question  does  not  appear 
to  have  arisen  heretorore  In  this  state. 
Our  decisions  are  nearly  silent  upon  the 
Huhject.  Dowllng  v.  Crapo,  65  Ind.  209, 
was  an  action  for  seduction,  where  the 
prosecuting  witness  afternards  married 
a  person  other  than  the  seducer,  and  it 
waa  contended  that  such  marriage  barred 
her  action.  The  court  said:  "We  can 
conceive  uf  no  good  reason  why  au  action 
for  the  seduction  of  an  unmarried  female 
should  be  barred  by  ber  subsequent  mar- 
riage. 8ach  subsequent  marriage  does 
not  remove  the  stigma  or  compeuaate  the 
Injury  caused  by  the  aednctton,  nor  is 
there  any  principle  of  public  policy  which 
requires  that  a  subsequent  marriage 
should  bar  the  action.  Public  policy  en- 
courages, rather  than  discourages,  mar- 
riage. Of  course,  w^  Intimate  no  opinion 
as  to  tbe  effect  of  a  subsequent  marriage 
to  tbe  seducer."  In  bastardy,  the  mar- 
riage of  the  parties  seems  tu  be  considered 
as  teAnlnatIng  all  Inrtber  legal  proceed- 
ings. In  the  ease  of  Noble  v.  State,  39 


Ind.  35S,  the  relatrlx  In  a  bastardy  anit 
appeared  in  court,  and  acknowledged  that 
satisfactory  provision  bnd  been  made  for 
tbe  support  of  her  child,  and  the  suit  waa 
diamlssed.  It  appeared  that  the  conald- 
eratlon  for  this  dismissal  was  a  promise 
of  marriage  on  the  part  of  the  defendant. 
The  court  bdld  tbis  consideration  snffi- 
clent,aaylng:  "We  cannot  say  that  It  was 
not  auch  a  provision  aa  la  contemplated 
by  the  atatute."  Tbe  queatlon  before  oa 
has,  however,  been  expressly  considered 
In  a  Michigan  c&se.—People  v.  Oould,70 
Mtvfa.  240,  38  N.  W.  Bep.  232,--and  also  In 
a  Pennsylvania  case, —Com.  v.  Eiohar,  4 
Pa.  Law  J.  R.  551.  Both  bold  subsequent 
marriage  of  the  parties  a  bar  to  further 
prosecution  tor  tbe  offense.  In  tbe  latter 
case  tbe  court  says :  "It  is  the  sednctlou 
under  promise  of  marriage  which  Is  an 
offense  of  so  grievous  a  nature  as  to  re- 
quire this  exemplary  punishment.  What 
promise?  One  that  la  kept  and  per- 
formed? Certainly  not;  but  a  falseprom- 
lae.  broken  and  vfolated  after  performing 
Ita  fiendish  purposes.  The  evil  which  led 
to  the  enactment  was  not  tbat  females 
were  seduced,  and  then  made  tbe  wives  of 
tbe  seducers,  but  that  after  tbe  ends  of  the 
aedncer  wero  accomplished  his  victim  waa 
abandoned  to  her  disgrace.  An  objection 
to  this  construction  is  that  It  places 
wltbln  tbe  power  M  the  seducer  a  means 
of  escaping  tbe  penalty.  So  belt.  Thia 
Is  far  better  than  by  a  contrary  construc- 
tion tu  remove  tbelnducemeut  to  a  faithful 
adherence  to  the  promise  which  obtained 
the  consent."  See,  also,  2  Whart.  Crim. 
Law,  §  1760  ;  6  Lawaon.  Def.  Crime.  $  620; 
SArehb.  Crim.  PI.  &  Pr..  Pomeroy'a  notes, 
p.1826.  Were  thtaanactlonfordamagea  by 
a  purent  for  the  seduction  of  a  daughter 
under  21  years  of  age,  there  Is  no  question 
that  tbe  fart  that  tbe  daughter  had  non- 
donod  the  wrong  done  herself,  or  tbat  she 
bad  been  compensated  by  the  payment  of 
money,  or  by  marriage,  could  not  be 
pleaded  In  bar.  Tbe  damage  and  loss  to 
tbe  parent  are  quite  Independent  of  the 
wrong  to  the  daoghter.  tilrobel 
Smidtb,  7  Ind.  67r;  Pruitt  v.  Cnx,  21  Ind. 
15;  Bartlett  v.KrockeI,8S]nd.425;  Elchar 
V.  Kistler,  MPa.St.  282;  Sellars  v.  Kin- 
der,  1  Head,  134.  In  the  case  before  us, 
however,  the  prosecuting  witness,  of  her 
free  will,  so  far  as  the  record  discloses, 
and  to  protect  ber  honor  and  that  of  her 
child,  entered  Into  the  marriage  relation 
with  beraedueer.  Itlanot  thepollcyof  the 
law  to  discourage  such  means  of  atone- 
ment for  the  wrong  which  she  haaanflered. 
This  marriage,  with  all  ita  sad  attendant 
clrcumstancea,  was  to  her  a  refuge  from 
the  shame  Into  which  ahe  bad  fallen.  It 
la  true  that  In  this  case  the  appellee  may 
have  agre?d  to  tbe  marriage  in  order  to 
escape  merited  punishment, but  we  should 
not  tor  that  reason  remove  an  inducement 
which  may  lead  another  wrongdoer  to 
atone  for  blsfanltby  making  the  injured 
party  an  honored  wife  and  mother.  We 
think  the  rulings  of  tbe  court  were  based 
upon  a  proper  construction  of  the  stat- 
ute.  The  Judgment  la  affirmed. 

DAILET.  J.,  took  no  part  tu  tbe  declalon 
of  this  case. 
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ADAUS  T.  8TATB.1 
Wnprema  Court  of  Indiana.   Oct  10k  1808.) 
CanUKAL  Law— Rbasohablb  Doubt— Inrbdo 

TIONB. 

An  inatrnctton  on  the  Bnbject  of  rea- 
•onable  doubt,  -that  "jon  are  Dot  at  liberty  to 
diabeliere  a«  Jnroni  it  70a  believe  as  men. 
Tour  oath  imposee  on  you  do  obligadon  to 
doubt  where  no  doubt  would  exist  if  do  oath 
had  been  administered,"— is  erroneous,  as  tend- 
ing to  relieve  the  jury  from  the  obligation  of 
their  oath.  KUutt  t.  Stata^  S3  N.  B.  Beik 
681,  1S3  Ind.  — k  followed. 

Appeal  from  elrvalt  eonrt,  Ulaml  eoan- 
tji  K.  P.  EpplDger,  Special  Judge. 

Almira  Adams  was  convicted  under  an 
inform&tioD  charging  her  with  being  an 
aeeemory  to  the  crime  of  rape,  etc.,  and 
appeala.  Beversed. 

C.  W.  Watklna,  J.  C.  Branyan.  and  E. 
T.  Reaeoner,  for  appellant.  Frank  D. 
Batler  and  W.  A.  Branyan,  for  tbe  State. 

COFFEY,  J.  A  prosecution  was  inetl- 
tated  against  the  appellant  by  affidavit 
and  Information  In  the  Huntington  clr- 
cnit  eonrt.  Thu  informaltun  la  In  three 
counts,  charging  tlie  apiiellant  with  being 
accfisHory  to  tbe  crime  of  rape,  accessory 
to  an  aBsault  and  battery  with  the  intent 
to  commit  the  crime  of  rape,  etc.  The 
venue  of  the  cauoe  was  changed  from  the 
Huntington  circuit  court  to  the  Miami 
eircnlt  court,  where  It  was  tried,  result- 
ing in  the  conviction  of  tbe  appellant. 
Tbe  appellant  complains  of  the  action  of 
tbe  circuit  court  In  overruling  her  motion 
to  qnasb  tbe  affidavit  and  information 
against  ber,  and  In  overruling  her  motiou 
for  a  new  trial.  No  authority  is  cited  in 
support  of  tbe  first  complaint,  nor  is  any 
specific  objection  pointed  ont  to  anyone 
of  the  three  coants  contained  in  the  infor- 
mation. After  carefully  reading  them, 
we  are  of  the  opinion  that  the  circuit 
court  did  not  err  In  overruling  tbeappel- 
lant'H  motion  to  qoaab  tbe  aflldavlt  and 
information  In  this  cane,  A  number  of 
reaHuns  for  a  new  trial  were  assigned  tn 
the  motion  therefor*  among  which  was 
that  the  conrt  erred  In  Us  Instrnctlons  to 
the  Jury.  Among  the  other  Instructions 
given  to  tbtj  jury  by  the  court  upou  tbe 
subject  of  reasonable  doubt  was  the  fol- 
lowing: "You  are  not  at  liberty  to  disbe- 
lieve as  Jurors  If  you  believeas  men.  Your 
oath  imposes  on  you  no  obligation  to 
doubt  where  no  doubt  would  exist  If  no 
oath  had  been  administered.**  This  in- 
atroctlon.  In  the  words  here  set  fOrth,  wan 
given  by  the  court  to  tbe  Jury  In  tbe  rase 
of  Blberry  v.  State,  183  Ind.  — ,3-1  N.  E. 
Bep.6Sl.  Incomroentlngupon  lt,thisconrt 
said:  "In  effect, It  relieves  the  Jury  from 
the  obligation  of  their  oaths.  •  •  • 
The  oath  It  administered  for  a  purpose. 
*  *  *  It  enjoins  upon  tbe  Juror  tbe  sol- 
emn obligation  to  carefully  consider;  that 
be  will  *  well  and  truly  try  and  true  dellv* 
erance  make  l)etween  the  state  and  pris- 
oner;* and  any  Instruction  from  the  court, 
having  for  Its  purpose  or  Its  effect  the  ex- 
oneration of  tbe  Jnrorfrom  bis  oath,  and 
permitting  bim  to  disregard  It,  la  errone- 
3n8,  and  the  paragraph  from  tbe  Instrac- 

■Bsbsoilnc  dented. 


(Ind. 

Hon  last  quoted  could  bare  nootber  effect 
or  parpose  than  to  tell  tbe  Jurors  that 
they  occupied  no  other  or  dltferunt  rela- 
tion than  if  tbey  were  not  acting  under 
oath.  We  do  not  think  anch  an  inatmc- 
tion  sbonid  receive  onr  approval."  Ae 
wan  said  In  the  case  of  Cross  t.  State,  183 
lad.  — .  SI  N.  E.  Rep.  473,  we  tblnk  it 
mucb  better  tor  the  nisi  prlus  cuurts  to 
follow  tbe  approved  precedents  than  to 
undertake  the  difficult  task  of  formolat. 
log  new  definitions  of  what  does  or  does 
not  eonstltnte  a  reanonable  doubt.  Tbe 
difficulty  attending  tbe  definition  of  tbe 
term  "  reasonable  doubt  "  la  so  great  that 
any  new  definition,  not  found  in  tbe  ad- 
Judged  cases,  is  very  liable  to  be  found 
erroneous  in  some  parti<^ular.  Hoeh  mis- 
takes often  result  in  the  reversal  of  Jodg- 
ments  where  the  accused  has  been  con- 
demned to  merited  punishment,  while  lo 
other  eases  It  may  result  in  the  convlctioD 
of  tbeacenaed  when  be  should  have  been 
acquitted.  In  this  case  the  evldeoce  was 
conflicting,  and  we  cannot  say,  therefore, 
that  this  erroneous  Instruction  did  not 
barm  the  appellant. 

Many  otber  alleged  errors  are  pointed 
ont  and  discussed  by  counsel  lor  tbe  ap- 
pellant, but  they  are  of  such  a  enaracter 
as  that  tbey  may  not  arise  upon  anotber 
trial  of  this  cause.  For  tbia  reason  we 
decline  to  consider  them.  For  the  error 
of  the  nircult  court  In  giving  tbe  instmc- 
tion  above  set  out,  tbe  Judgment  most 
be  reversed.  Judgment  reversed,  with  di- 
rections to  tbe  circuit  court  to  sustain  tbe 
appellant's  motion  for  a  new  triaL 


(US  InA.  ICS) 
HORN  T.  BENNBTT  et  at 
(Sopreme  Conrt  of  Indiana.    Oct,  11,  1893.) 

MOBTGAOBa— SrCCBSStVB  MaTUBISO  ITOTBfr— As- 

810NHENT  or  KOTJU. 

1.  A   mortgage  eiveD  to  secure  aeveral 

notes  maturins  at'  different  times  is  a  first 
mortgage  as  to  the  note  lirst  maturing,  a  sec- 
ond mortgage  ilb  to  the  note  next  maturine. 
aDd  so  on.  though  it  provides  that  on  default 
in  payment  of  any  one  of  the  notes  at  ma- 
turity all  shall  be  doe,  and  the  mortgage  may 
be  foreclosed. 

2.  Tbe  security  of  the  assignee  of  the  first 
note  is  still  a  first  mortgagee  as  against  as- 
signees of  the  succeeding  notes,  thoUiSb  tbe 
first  note  ia  not  assigned  until  aft»  the  othera. 

On  rehearing.  For  former  report,  see 
N.  B.  Kep.  321. 

DAILEY,  J,  In  the  petition  for  a  re- 
hearing In  tbiscase  the  appellant  does  not 
challenge  or  questloti  the  doctrine  declared 
in  Bank  v.  Tweedy,  8  Blarkf.  447,  that  a 
mortgHge  given  to  secure  the  payment  of 
two  or  more  notes,  maturing  at  different 
times,  must  be  considered  as  If  there  were 
as  many  soecessire  mortgages  es  there 
are  notes  secured,  and  that  the  bolder  of 
tbe  note  first  doe  has  priority,  and  each 
note  has  preference  la  tbe  order  of  Its 
maturity;  but  she  urges  that  there  la 
more  than  this  involved  In  tbe  contro- 
versy, because  tbe  mortgage  securing  the 
notes  contains  this  stipulation:  "It  Is 
agreed  and  understood  by  the  parties 
hereto,  opon  tbe  failure  to  pay  any  one  ol 
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Raid  notes  at  matarlty*  tbm  all  of  said 
notes  shall  become  due  and  payable,  and 
this  mortKHge  may  be  furecloeed,"— and 
takes  the  case  out  of  the  operation  of  the 
rnle,placea  It  wlthio  tbeexceptlon^and  en- 
titles the  holders  to  participate  ratably  In 
tbetandsdurlred  tromtbesecortty.K  tbere 
benot  enoDgb  to  pay  all.  Under  tbla  doc- 
trine the  proceeds  would  be  applied  pro 
rata  In  part  payment  of  the  several  notes, 
Irrespective  of  the  datea  of  maturity  or 
assignment.  Upon  this  question  tbere 
are  two  lines  of  decision;  the  one  declar- 
ing tbat  tbere  is  a  preference  in  the  distri- 
bution ot  the  proceeds  infavurot  tbe  bold- 
en  of  the  pre<exl8tlnK  priorities,  the  other 
that  the  parties  mast  share  tbe  proceeds 
pro  rata.  The  latter  position  is  not  sup- 
ported by  an  Indiana  authorltjr,  and  we 
cannot  adopt  appellant's  contention.  We 
think  tbe  policy  of  this  state  as  to  the 
point  Involved  has  been  long  slncesettted: 
tbat  is*  tbat  tbe  assignment  of  tbe  note 
flrat  mataiing  carries  with  it  a  pro  tanto 
Interest  in  the  mortgage  seeorlty,— pro 
tanto,  and  oot  pro  rata,— for  so  moeb,  In 
other  words,  and  not  in  proportion. 
When  the  notes  first  matnrlng  were  as- 
signed to  tbe  appellee  Bennett,  such  act 
constltnted  a  contract  between  falm  and 
the  mortgagee.  Landle,  which  may  be 
formulated  iQ  these  words:  **I  herewith 
transfer  to  yon  so  much  of  this  mortgage 
as  is  sufficient  to  pay  the  five  notes  which 
I  havesold  yon.  It  it  require  all,yoo  shall 
have  It;  bat,  If  not,  then  what  remains 
sbsll  be  applied  to  tbe  other  notea  secured 
thereby."  Such  an  assignment  is  not  a 
transfer  of  the  undivided  flve-seveotbs  ot 
the  mortgage  security.  After  sneh  an  ai^ 
slgnment,  what  is  Idt  In  tbe  mortgagee  to 
sell  and  transfer  to  tbe  appellant  is  meaa- 
ured  by  what  remains  after  deducting 
what  he  dold  appellee  Bennett  from  all  he 
bad  originally.  When  be  sold  the  remain- 
ing two  notes  to  the  appellant,  the  con* 
tract  arising  from  tbe  transfer  may  be 
thus  stated:  "I  herewith  assign  to  you 
whatever  is  left  ot  this  mortgage  alter  tbe 
notes  assigned  to  Bennett  have  been  fully 
paid  oat  of  it."  It  tbe  pro  rata  rule  ob- 
tained, this  last  would  be'  a  transfer  of 
two-sevenths  of  the  mortgage  security. 
The  rule  In  this  state  Is  not  alfeeted  by  a 
previous  transfer  ot  the  notes  last  due. 
when  I«aadle  had  completed  tbe  last  aa> 
■Ignment,  and  appellee  Bennett  became 
tbe  owner  of  the  first  five  notes  of  the 
■eriea,  an:l  tbe  appellant  of  the  last  two 
of  the  notes  so  secured,  the  rights  ot  the 
assignees  were  fixed  and  rested  as  be- 
tween themselves,  and  tbe  parties  are 
presumed  to  have  contracted  with  a 
knowledge  ot  the  law  governing  sucb 
transactions.  Bennett,  then,  bad  a  right, 
as  against  appellanti  to  use  Just  as  moeb 
ot  tbe  mortgage  security  as  might  be  re- 
quired to  pay  his  notes  In  fall.  This  cor- 
rectly defines  tbe  rights  ot  the  parties  dur- 
ing the  whole  ot  tbe  period  between  the 
completed  assignment  of  the  notes  and 
the  maker's  default  In  paying  the  note 
first  due.  We  do  not  tbink  the  maker's 
default  could  change  tbe  rights  of  tbe  as- 
signees as  between  tbemselvea,  and  divest 
tbe  rigbt  ot  Bennett  to  priority  ot  pay- 


ment ont  ot  the  property  pledged.  Tbe 
legal  presumption  Is  that  contracts  will 
be  performed,  not  violated.  Bennett  will 
be  presumed  to  have  purchased  bis  notes, 
and  paid  more  for  them  than  heotherwlse 
would  have  done,  because  ot  the  priority 
which  be  woald  obtain.  Tbe  appellant 
may  be  preenmed  to  bave  porcbased  ber 
notes  and  paid  less  for  them  on  account 
of  that  priority.  Under  such  presump- 
tion, it  would  be  inequitable  to  bold  that 
the  maker's  default,  over  which  Bennett 
had  no  control,  destroyed  the  priority, 
and  placed  all  the  notes  on  an  equality, 
tiiuB  substltnling  pro  rata  for  pro  tanto 
rigbts.  Tbe  appellant's  eootentlon  that 
if  tbe  parties  agree  upon  a  contingency 
upon  which  a  debt  shall  become  due,  then, 
when  the  event  happens,  the  debt  Is  due, 
is  recognized  law,  but  the  role  cannot  be 
carried  to  tbe  extent  of  defeating  tbe  vest- 
ed rights  of  the  parties.  The  priority  ot 
payments  is  fixed  and  governed  by  the 
notes  tbemselves,  upon  their  face,  and  not 
by  a  contingency.  This  precise  question 
is  considered  and  determined  in  tbe  cast*  of 
Leavitt  V,  Reynolds,  by  tbe  supreme  conrt 
uf  Iowa.  It  was  decided  Febrsary  6, 1890, 
and  will  be  found  In  44  N.  W.  Kep.  667. 
The  same  doctrine  is  adhered  to  In 
Hamphreys  v.  Morton,  100  111.593;  Koes- 
ter  v.  Bnrke,  81  III.  486.  Tbe  case  of  Bank 
V.  Finney,  68  Ind.  460,  settles  the  principle 
as  stated  by  us,  and  Doss  Dltroara,  70 
Ind.  4S1,  dlRposes  of  the  case. 

Appellant's  suggestion  that  theevidence 
is  insufflclent  to  sustain  the  finding  of  the 
court  was  presented  by  assignment  of 
error  and  aisnment  on  tbe  original  hear- 
ing. Tbe  allegations  of  the  complaint 
with  respect  to  tbe  rights  of  the  appellee 
Bennett  in  the  notes  In  suit  are  that 
since  the  execution  of  the  notes  and  mor^ 
gage  described  said  five  notes,  marked  Ex- 
hibits'A,' 'B,"C.' 'D,' and  *E,'  had  been 
sold,  transferred,  and  Indorsed  to  plain- 
tiff, who  Is  now  the  owner  thereof."  The 
evidence  offered  and  appearing  In  the  rec- 
ord of  tbe  case  la  a  blank  indorsement  on 
each  of  tbenotes,  *B.  F.  IiandlB."  Appel- 
lant Insists  that  this  was  not  only  a  fnil- 
ure  of  tbe  evidence  to  snstaln  the  finding 
ot  the  conrt,  but  an  absolute  failure  ot 
proof  upon  a  material  Isaue  In  the  casn. 
There  was  no  answer  In  general  denial 
putting  In  issne  the  execution  of  tbe  In- 
dorsements, and  hence  no  issue  tendered 
reqniring  Bennett  topnt  the  indomements 
In  evidence.  Petition  lor  rebearlng  over- 
mled. 


(US  lad.  I7i> 
CATBS  V.  OATBS  et  at 
(St^eme  Oonrt  ot  Indiana.   Oct  12,  1893.) 
DiBD—GoirmvTTCTiox— Rebbhta.tioi(  or  Lira  Es- 

TATB. 

A  general  warranty  deed  In  the  statn- 
toiT  form  contained,  after  the  deflcription,  the 
followiog  daaaa:  ^The  grantor,  C,  hereby  er< 
pressly  excepts  and  reserrea  from  this  grant 
all  tbe  estate  In  said  landa,  and  the  use  and  oc- 
cupation, nsita  and  proceeds  tbereof,  onto  him- 
self dorfaig  his  natival  Ufa"  The  Instrament 
was  acknowledged,  ddlvered,  and  recorded  10 
years  befim  the  grantor's  death.   HM,  that 
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the  exertion  did  not  gire  tlie  inttrameot  a  tee- 
tamentaiy  character,  which  made  necessary  its 
attestation  and  probate  in  accordance  with  the 
statute  of  willa. 

Appeal  from  clrcatt  conrt,  Foantaln 
county;  J.  M.  Babb,  Judf(e. 

Action  by  Margaret  K.  Gates  agalast 
David  C  Gates  and  others.  From  a  Judg- 
ment tor  detenddats,  plaintiff  appeals. 
Affirmed. 

Llndley  &  Lewis,  for  appellant.  H.  H. 
Dochterman  and  V.  E.  Uvengood,  for 
appellees. 

HACKNBT.J.  The  appellant  and  bur 
husband.  Prior  Cates,  OD  the  9th  day  of 
May,  1876,  executed  tu  the  appellees  a  gen- 
eral deed  of  warranty  in  the  statutory 
form,  and  describing  the  lands  of  which 
the  appellant  now  seeks  partition  in  her 
rigbtasthe  widow  of  said  Prior  Gates. 
Said  deed.  In  the  premises  or  granting 
clanse,  Is  without  ambiguity,  limitation, 
exception,  or  reeervation,  but  Immediately 
following  the  description  Is  an  exception 
and  a  reservation  in  these  words:  "The 
grantor,  Prior  (^ates,  hereby  expressly 
excepts  and  reserves  from  this  grant  ail 
tbe  estate  In  said  lands,  and  the  nse  and 
occupation, -rents  and  proceeds  thereof, 
unto  himself  daring  his  natural  ilfe."  Tbe 
appellant's  contention  Is  that  tbe  deed 
conveyed  no  Interest  which  became  vested 
upon  the  execution  thereof,  but  that  the 
exception  of  "all  tbe  estate  in  said  lands" 
during  the  lite  of  the  grantor  not  only 
postponed  tbe  enjoyment  of  possession, 
but  denied  to  the  grantees  all  property 
rights  in  said  lands  until  alter  the  death  of 
the  grantor,  thereby  giving  tbegrantates- 
tamentary  character.  It  isfurthcrlnsisted 
by  tbe  appellant  that  the  deed,  being  of  a 
testamentary  character,  and  not  having 
been  attested  and  probated  as  required  by 
the  statutes  of  wills,  is  of  no  validity. 
On  b^alf  of  tbe  appellees  It  is  urged  that 
thaexceptiuD  only  carves  out  of  tbe  (ee 
granted  by  the  premises  a  life  estate;  but 
that,  if  the  phrase  "all  tbe  estate  in  said 
lands"  shall  be  beld  to  comprehend  tbe 
tee-simple  Interest  embraced  In  the  grant- 
ing clause,  then  such  exception  of  the  fee 
is  ToiJ  lor  repugnancy  to  tbe  grant,  and 
nrast  falL  By  sustaining  tbe  appellees' 
demnirer  to  the  appellant's  complaint, 
tbe  lower  court  accepted  tbe  theory  of  the 
appellees,  ami  that  ruling  is  before  tbis 
court  for  review. 

By  section  2927,  Bev.  St.  18S1,  the  Instru- 
ment tu  question,  omitting  tbe  exception, 
is  made  a  conveyance  la  fee  simple,  and  It 
is  eonceaed  tbot  the  reservation  of  a  lltb 
estate  in  the  grantor  is  not  sabject  to  the 
chnrge  of  repugnancy  to  tbe  grant  In  fee. 
Omitting  from  consideration  the  excep- 
tion, but  considering  the  reservation,  we 
have  a  preseut  estate  in  the  grantees,  tbe 
enjoyment  of  which  is  to  cumraence  in 
futuro.  Such  a  conveyance  is  valid,  under 
section  295»,  Bev.  St.  1K81.  Spencer  v. 
Bobbins.  106  Ind.  580.  5  N.  E.  Bep.  726. 

It  remains  to  consider  the  effect  of  the 
exception  of  **  all  tbe  estate  in  said  lands. " 
Does  the  phrase,  when  considered  wltb 
relation  to  all  parts  of  tbe  instrument. 


bespealc  a  purpose  to  make  a  testamen- 
tary provision?  Tbe  intention  of  a  gran- 
tor must  be  the  lamp  unto  our  feet 
through  all  the  dark  paths  uf  the  eon- 
strnctUin  of  deeds.  The  Instrument  is  In 
form  a  deed  in  whlcb  husband  and  wife 
join,  and  whlcb  ts  properly  acknowledged 
before  an  authorised  officer.  Granting  by 
tbe  terms  "convey"  and  "  warrant,"  with 
tbeir  legal  significance,  to  bestow  a  priis- 
eut  estate  and  defend  tbe  title  thereto,  we 
discover  no  design  or  purpose  to  make 
testamentary  provision-  On  thecontrary. 
they  evince,  in  tbe  clearest  and  most 
explicit  manner  known  to  the  forms  of  con- 
veyancing, an  Intention  to  convey^  and  not 
to  devise.  The  Inscrnment  was  deUvered 
and  entered  of  record  In  the  proper  re- 
corder's odice  more  than  10  yeara  t>efore 
the  grantor's  death,— acts  not  performed 
with  relation  to  wills.  Tbe  poaltlon  ol 
tbe  appellant  is  that  all  of  these  evidences 
of  an  Intention  to  convey  an  Intereat  In 
praesentl  are  defeated,  and  that  testamen- 
tary character  Is  given  to  the  Instrnment, 
by  the  exception  of."  all  the  estate  In  said 
lands'*  during  the  lifetime  of  the  grantor. 
The  Intention  to  reserve  a  life  estate  Is 
so  clearly  manifested  by  the  words  reserv- 
ing "the  use  and  occupation,  rents  and 
proceeds  thereof,  unto  himself  during  bis 
natural  life"  that  it  is  difficult  to  believe 
that  it  was  the  intention  to  confer  no  In- 
terest upon  tbe  appellees  until  after  bis 
death.  It  Is  more  difficult  to  believe  that 
it  was  the  grantor's  intention  toexpressly 
withhold  the  fee  from  the  grantees  until 
after  bis  death,  for  to  have  done  so  by  the 
exception  would  have  rendereil  the  reser- 
vation of  the  "use  and  occupation,  rents 
and  proceeda."  an  idle  ceremony.  To 
have  reserved  tbe  fee  and  the  life  estate  Is 
to  assume  that  both  estates  may  be  held 
by  one  and  the  same  person,  and  we  can- 
not Indulge  the  contention  that  such  a  de- 
sire existed,  when  tbe  law  permits  no  such 
end.  Some  effective  object  must  be  pre- 
sumed to  have  been  Intended  by  tbe  gran- 
tor, and  not  that  the  solemn  form  of  a 
deed  was  adopted  to  create  a  nullity,  sneh 
as  this  instrnment  must  be,  if  It  pussesfieB 
a  testamentary  character;  but  the  deed 
In  both  the  grant  and  exception  should 
be  construed  most  favorably  to  tbe  gran- 
tee. Darling  t.  Growell.S  N.  H.  421 ;  Canal 
Go.  V.  Hewitt,  55  Wis.  96, 12  N.  W.  Bep. 
SHi.  There  are  numerous  cases  where  the 
deeds  under  construction  contained  a 
condition  in  all  respects  the  equivalent  of 
that  in  question  In  this  case,  and  where  It 
was  hebl  that  tbey  were  not  testamen- 
tary, but  that  they  conveyed  a  fee  in  pra- 
senti,  with  the  use  for  life  reserved  to  the 
grantors,  and  that  the  effect  of  tbe  condl- 
tiou  was  only  to  postpone  the  enjoyment 
of  possession  by  the  grantees  notU  after 
the  deuth  of  tbe  grantors.  In  the  case  of 
White  V.  Hopkins,  (Ga.)  4  S.  E.  Bep.  863. 
tbe  deed  contained  this  coudition :  "And 
the  title  to  the  above-described  tract  of 
land  to  still  remain  in  the  said  Lemunl 
Hopkins  for  and  during  hie  natural  life- 
time, and  at  his  death  to  Immediately 
vest  In  tbe  said  Iicwls  Hopkins."  The 
supreme  court  of  Georgia  said:  "This, 
in  our  opinion,  eonveys  an  ateolote  title 
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(rom  the  ffmntor  to  tbe  Krantee.  It  con- 
vey i  a  prnseDt  Interest  in  the  land,  and 
takes  effect  Immediately.  After  It  was 
executed,  It  was  irrevocable  by  the  gran- 
tor." Aa  flopportinK  tble  conclusion,  the 
court  citea  tbe  following  caaea :  Cammlas 
T.  Oammlng.  3  Kelly.  460;  Hpalding  v. 
Grlgg,  4  Ga.  76;  Roblnaon  v,  Si'bly,  6  Ga. 
63S;  Taylor  T.  Sntton.  16  Qa.  103;  Moye 
T.  KIttrell,  29  Ga.  677;  Bunn  v.  Bonn,  22 
Ga.  472;  Wataon  v.  WatHon,  Id.  4fi2; 
Meek  V.  Holtnn.  Id.  491 ;  Jobnaon  t. 
Hiaea,  31  Qa.  720.  In  the  last  case  tbe 
grant  waa'to  have  and  to  bold,  aftpr 
my  death,  the  afonsaid  property. "  See, 
also,  McGlawn  t.  McGlawn,  17  Ga.  284, 
and  Jones  r.  Morgan,  13  Ga.  615.  In 
Gravea  Atwood,  ESConn.  512,  the  con- 
dition was  aa  follows:  "The condition  of 
thif4  deed  Is  ench  that  1  hereby  reaerTe  all 
my  rieht,  title,  and  Interest  In  the  afore- 
said described  pieces  of  land,  with  all  the 
buildings  tbereon  atqndlng.  dnriitg  my 
natural  life."  The  court  said :  "The  con- 
dition, read  in  the  light  of  tbe  grant,  Is  to 
be  Interpreted  an  the  reservation  of  tbe 
same  measure  ot  use  tberpatter,  aa  tenant 
lor  life,  aa  be  bad  tberetnTore  enjoypd  aa 
owner."  In  Webster  t.  AVehater.  33  N.  H. 
18,  tbe  condition  waa:  "Keserving  ali  tbe 
right,  title,  and  Interest  In  and  unto  tlie 
above-named  land  and  bulldtnga  during 
my  natural  life."  In  Bunch  v.  Nicks, 
(Ark.)  7  S.  W.  Bep.  5C3,  the  condition  waa 
that  "the  deed  shall  go  Into  tall  force  and 
effect  at  my  death."  In  Wyman  t.  Brown, 
60  Me.  131),  the  condition  was  In  these 
words:  "This  deed  or  conveyance  not  to 
take  effect  during  my  lifetime,  and  to  take 
effect  and  be  In  force  from  and  after  my 
decease.**  In  Kbackelton  v.  Sebrea,  86  Hi. 
616,  the  condition  was:  "Tltl^*  deed  not  to 
take  effect  until  after  roy  decease,— -not  to 
he  recorded  until  after  my  decease."  In 
Wall  V.  Wall,  30  MlHS.  t»3.  where  right  of 
revocation  was  reserved,  to  be  exercised 
at  any  time  during  life,  and  conditioned 
that  possession  should  not  pasauntll  after 
the  grantor's  death.  It  was  held  to  ron- 
vey  a  present  estate,  and  thut  the  inten- 
tion was  evident  that  the  Instrument 
should  operate  as  a  deed,  and  not  as  a 
will.  See,  also,  Abbott  v.  Holway,  72  Me. 
29S;  Chancellor  v.  Windham,  1  Bicb.  Law, 
161.  In  Onen  v.  Williams,  114  Ind.  179, 
15  N.  E.  Bep.  678,  the  Instrument  was  la 
form  a  deed,  and  In  the  granting  clause 
did  "convey  and  warrant  to  Thomas 
Jefferson  Williams  after  my  decease  end 
not  before."  Tbe  phrase  "attermy  decease 
and  not  before, "It  was  held,  did  not 
make  the  deed  teetameotary  Initscbar* 
acter,  but  operated  to  show  that  the 
grantee**  use  and  enjoyment  of  the  landft 
conveyed  wonid  not  begin,  under  soch 
deed,  ontll  after  tbe  grantor's  death,  and 
not  before.  Neither  from  reason  nornn- 
thorlty  can  we  conclude  that  theintentlon 
of  the  grantor  lu  the  detid  before  us  was 
to  make  teutamentary  provlHion.  and  not 
to  convey  a  present  estate,  the  enjoyment 
of  which  is  postponed  until  after  the  gran- 
tor's death.  Tbe  exception  in  Spencer  v. 
Bobbins.  106  Ind.  581,  h  .N.  E.  Bep.  TX,  was 
that  the  land  was  "tu  be  equally  divided 
between  them  [thegranteea]  at  my  de- 
c^aaeL  •  •  •  and  then  the  tlt^e  to  vest 


In  them  absolntely.*  The  court  befd  that 
the  Instrument  was  a  deed,  and  not  a  tes- 
tamentary provision;  that  It  vested  a 
prf>8ent  estate  In  fee  simple,  possibly  re- 
serving a  life  estate.  In  tbe  opinion  are 
cited  the  cases  of  Turner  v.  Scott,  51  Pa. 
St.  126,  and  Leaver  v.  Gauss,  62  Iowa,  314, 
17  N.  W.  Bep.  522,  whirh  seem  to  be  In  con- 
flict with  the  numerous  cases  we  cite  In 
this  opinion;  but  they  did  not  control 
that  case,  and  tbe  court  said:  "The  rule 
Is  that  unless  an  Instrument,  wblrb  baa 
been  fully  executed,  from  every  point  ot 
view  seems  to  be  a  nullity,  it  will  not  be 
Intended  that  the  parties  meant  that  It 
should  be  lavulld,  and  some  effect  will.  If 
pOHsIhle,  be  given  it."  This  rnle  Is  equally 
applicable  In  the  case  before  ns,  and  we 
conclude  that  tbe  grantor  could  not  have 
meant  to  create  a  nullity,  an:3  that  from 
a  reasonable  pointof  view  It  was  Intended 
to  convey  the  fee,  as  the  effect  of  the 
granting  clause  does,  from  which  was 
reserved  a  life  estate.  This  view  renders 
It  unnecessary  to  determlu»  the  effect  ot 
conflict  between  the  grant  and  the  excep- 
tion, though  we  have  no  doubt  that, 
where  a  repugnancy  exists,  the  exception 
Is  void.  Canal  Co.  v.  Hewitt,  55  Wis.  96, 
12  N.  W  Bep.  3S2;  Graves  v.  Atwood,  53 
Cunn.  512;  Farquharaon  v.  Elchelberger, 
15  Md.  63.  Darling  v.  Crowel),  6  N.  M.  421 ; 
2  Devi.  Deeds,  $  079,  and  cusea  there  cited. 
The  Judgment  of  the  circuit  court  la  al- 
flrmed. 

(137  Ind.  3^ 

MANOB  et  aL  V.  BOARD  OF  OOM'BS  OP 

JAY  COUNTY.l 
rSnpreme  Coort  of  Indiana.    Oct.  14.  1803.) 
Bniuiiiva  Oratbl  Roai>— Rbissbsshkvt— Pbo- 

CBDURE — ItrmS  CniRQUBLS  TO  FlTNS. 

1.  Proceedings  for  a  reftsscSBniont  la  the 
buildit^?  of  a  grav«1  road  can  be  had  at  a  spe- 
cial term  of  the  board  of  county  comnaiflRinDers, 

2.  A  board  of  county  commissioners  has 
aathnrity  to  direct  the  levying  of  an  addilioiial 
RSsefismeDt  for  building  a  gravel  rond,  v-liea 
tbe  first  assessment  proves  insufticient,  without 
notice. 

3-  After  the  return  of  the  report  of  oom- 
mlBBioners  nppointpd  to  reassess  and  apportion 
the  dolicit  on  tbe  bnilding  of  a  grnvet  road,  a 
notice  for  thrive  successive  weeks,  in  a  weekly 
paper  pnblished  in  the  county,  of  the  time  when 
the  board  would  meet  to  hear  exceptions  there- 
to, gives  the  board  jurisdiction  over  the  per* 
sons  of  the  owners  oi  the  land  afftvted. 

4.  On  the  bearing  on  appeal  of  exceptions 
to  a  reassessment  for  bulldiog  a  gnivel  rnnd, 
where  the  commissiojiers,  on  the  onler  of  ilie 
court,  file  an  itemized  statement  of  »iienBeS| 
it  is  in  the  diitcretlnn  of  the  court  to  refuse  to 
order  a  more  definite  statement. 

5.  Where  bonds  were  sold  for  the  construe- 
don  of  a  gravel  road,  the  funds  of  tb«  road 
were  properly  charged  with  payments  on  the 
bonds  made  by  the  county  trc>a8urer. 

6.  Umfer  Rev.  St  1881,  5  o92S,  providing 
that  county  treasurers  shall  receive  6  per  cent, 
on  delinquent  taxes  collected,  a  treasurer  la 
entitled  to  sudi  coinuensation  for  taxes  col- 
lected for  a  road  fond,  the  same  to  be  chained 
to  such  fnnd. 

7.  WhtTe,  on  appeal  from  a  reassessmMit 
for  bnilding  a  gravel  road,  appellants  allege 
that  the  viewers  did  not  actually  view  the 
land,  the  burdeu  of  the  issue  is  on  appollnnts, 
and  a  f.-ilhire  of  the  conrt  to  find  either  way 
waa  equivalent  to  a  finding  a^iast  them  Oft 
that  issue. 

*  Rehearing  d«ol«d,  M  N.  &  UOL 
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8.  Where  bonds  are  'sold  lo  raise  a  fund 
for  laying  out  a  Rravel  road,  the  interest  on 
the  bonds,  and  the  expenses  attending  tbdr 
sale,  are  to  be  considered  in  determinins  the 
amoant  of  the  assessment  for  bnlldinff  the 
road. 

Appeal  from  ctrcalt  coart.  Jay  coanty; 
D.  D.  Heller.  Judge. 

Petition  of  David  J.  Manor  and  others 
to  the  board  of  commlHsioDara  of  Jay 
county  tn  dismlis  certain  proceeding  in 
relation  to  aBsessmeDts  (or  the  buildiDjr 
ofasravel  road.  On  appeal  Irfim  a  re- 
f ufial  to  dlsiDlBS  tn  the  circuit  conrt,  ttan 
rDlinic  n(  the  codiinisHloDrrs  was  sus- 
tained, and  petitioners  appeal.  Affirmed. 

HeadinKton  &  La  FoUette,  for  appel- 
lants. Thus.  Ilogworth,  John  M.  diultb, 
C.  Cornln,  and  F.  H.  Hoyder,  for  appellee. 

UcCABE,  C.  J.  On  the  22d  day  of  May. 
1889,  the  board  of  coromliHlonera  of  Jar 
county,  at  a  apecial  aeeslun  thereor,  made 
tbetuUowlnsorder: "  Hickman  Free  UraTuI 
Road,  Additional  Assessment.  Whereas, 
the  engineer's  e>4tiinate  for  the  Kravel  for 
the  coDStruction  of  the  tUckman  free 
gravel  road  was  made,  and  the  roats 
baaed,  un  the  gravel  being  obtained  from 
the  Hlckmao  pit;  aud  whereas,  the  gravel 
above  referred  to  was  condemned  by  the 
engln<*er  In  charge  of  said  work,  and  by 
the  board  of  commiaaluners  of  Jay  coun- 
ty, lod.,  as  being  ijsufttcient  in  (juantlty 
and  quality  for  the  conatruction  uf  ^ald 
gravel  road,  and  said  engineer  and  board 
of  cummiaaloners  ordered  the  gravel  for 
aald  above-named  gravel  road  to  be 
hauled  from  the  pits  ot  J.  B.  McKluney. 
thereby  Increasing  the  average  banl,  and 
creating  an  additional  expense  over  and 
above  the  original  estimate;  and  whereas, 
there  was  on  the  25th  day  of  February, 
1886,  ten  thousand  (10,000)  dollars  o! 
bonds  laaued  and  sold  to  pay  said  ex- 
penses; aud  whereas,  the  committf^  ap- 
pointed by  tbts  court  on  tbel2tbof  Marc,h, 
18»4,  to  apportion  the  coat  of  the  con- 
struction of  said  road  upon  the  lands  as 
reported  benefited,  which  report  was  ap- 
proved and  eqaallEed  by  aatd  court  on 
the  9th  day  of  Juno,  1S84,  and  before  the 
completion  of  the  conatruction  ot  said 
road:  It  is  therefore  coneidereci  and  ad- 
judged, and  this  board  does  find,  that  the 
aaaeasment  and  apportioument  faereto- 
lore  made  for  the  payment  of  the  costs 
and  expensea  of  said  road  Is  Insufflclent  to 
pay  said  bonds  and  the  accruing  Interest 
thereou,  and  costs  of  aald  road.  And  it 
la  also  found  by  this  board  to  be  neces- 
aary.  in  order  to  meet  the  payment  of 
97.695.00,  to  makeaa  additional  assessment 
upon  all  the  lands  as  heretofore  reported 
benefited  by  said  road.  It  Is  therefore  or- 
dered by  the  board  that  an  additional 
aasessroent  of  f 7.693.00  be  levlpd  upon  the 
lands  heretofore  reported  as  heueflted  by 
said  road,  and  that  Jonas  Votaw,  W.  H. 
Harklns,  and  Nimrod  Headington.  free- 
holders of  aald  county,  be,  and  they  are 
hereby,  appointed  a  committee  to  appor- 
tion the  additional  assessment  of  f 7,695.00 
upon  the  lauds  heretofore  reported  as 
benefited  by  said  road,  being  the  actual 
coat  of  said  road»  and  that  the  same  be 
the  aaaessment  In  fall  for  said  free  gravel 


road  for  the  year  1R89.  And  It  im  furtbar 
ordered  thatthnaaid  committee  meet  at 
the  unditnr's  office  in  the  city  of  Tort- 
land,  Jay  county,  Indiana,  on  the  2Stb 
day  ot  May.  1K89,  at  10  o'clock  A.  M..  and, 
after  being  duly  qualified  according  to 
law,  proceed  to  make  said  apportionment 
and  report  acconllng  to  law."  And  at 
another  special  session  of  said  board  the 
following  order  was  entered  of  record: 
"CnmmlHaloners'  Court,  July  10th.  1889. 
Purauant  to  notice  given  by  publication 
in  the  Portland  Sun,  a  weekly  newspaper 
of  general  circulation,  printed  and  pab- 
liahed  In  Portland.  Jay  county,  Indiana, 
the  board  of  commissioners  of  Jay  roun* 
ty,  Indiana,  met  In  special  f:esslon  at  the 
auditor's  office  In  the  city  of  Portland, 
on  Wednesday,  July  10th,  18S9.  to  benr 
and  determine  any  and  ail  grievances  tha  t 
may  come  before  them  in  the  matter  nf 
the  Hickman  free  gravel  road  additional 
aasesament.  'To  the  Hon.  Board  of  Com- 
nilBstimers  of  Jay  County,  Ind.:  We,  the 
appraisers  appointed  at  your  Hay  spe- 
cial term,  1K89,  to  apportion  S7,69S.95,  ad* 
ditioual  coat  of  constrnction  of  the  Hick- 
man free  gravel  road,  pursuant  to  notice 
from  the  county  auditor,  met  at  bis  office 
on  cbe  28th  day  ot  May,  ISSd.  After  being 
duly  qoallfled,  proceeded  to  make  and  file 
the  following  additional  assessment  of 
97,693.95  upon  the  lands  and  town  lota  as 
heretofore  reported  and  assesHed.*  "  Then 
follows  a  list  of  the  lauds,  with  the  amount 
reuaseaaed  against  each  tract,  which  was 
signed  by  the  committee,  and  duly  verified 
before  the  auditor.  Thereupon  the  appeN 
lante,  whose  lands  are  alleged  to  be  as- 
sessed for  theconstmction  of  tbe  Hickman 
free  gravel  road,  and  each  of  whose  lands 
are  alleged  to  be  assessed  with  an  addU 
tlonnl  asseaament  on  said  road  under  the 
order  of  the  hoard  of  commlsaloners  made 
at  their  May  apecial  sesaion,  mS9,  ap- 
peared, and  moved  the  board  In  writing 
to  dlsmlm  tbe  pmceedlnga  because  "the 
same  was  commenced  by  tbe  board  of 
commlsslvuem  at  Its  Rpeelal  session,  to 
wit,  at  tbe  May  special  seaeion,  1889.  and 
the  same  was  set  for  hearing  at  a  special 
sesaioo  of  said  board,  to  wit,  at  July  Hpe- 
cial  sesaion,  1889;  wherefore  they  say  that 
said  court  had  no  Jurladlctlon  of  the  sub- 
ject-matter of  theseproceedlngs.nor  of  tbe 
person  of  these  reapondents."  Tbe  board 
overruled  the  motion,  and  they  filed  a  pa- 
per they  call  an  "exception,"  In  which 
they  object  and  except  severally  and  spe- 
cifically to  the  confirmation  of  said  addl- 
tloual  aaaessment  against  their  lands,  and 
against  the Inndaof  each  of  them,  severally, 
and  apecifleally  to  the  confirmation  of  aald 
additional  assessment,  for  the  reasons: 
First.  That  no  notice  was  given  of  the 
time  and  place  where  said  viewers  would 
meet  to  view  said  road  and  make  said 
aaaessmenta.  Second.  That  said  aaacas- 
ments  were  not  made  by  actual  view  ot 
the  lands  asaeseed,  but  were  made  by  said 
committee  or  viewers  In  tbe  city  ot  Rich- 
mond, more  than  ten  miles  from  the  lands 
assessed,  and  without  any  review  ot  said 
land  whatever.  Third.  That  the  lands 
of  these  exceptors  and  others  along  the 
line  of  said  road,  and  reported  benefited 
by  tbe  constmetion,  were  originally  as- 
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leased  for  the  conBtractlou  of  auld  road  In 
:tie  sum  of  $1,663.00;  that,  before  placing 
:he  aame  upon  the  duplicate,  the  aadltor 
idded  to  the  sanie  4u  per  cent.,  makloK 
:he  8DID  ot  f1,865.25,  making  Id  all  the 
ram  heretofore  aasessed  against  the  land 
it  these  exceptors  aod  others  for  the  cnn- 
itructlon  ot  the  aald  road  the  sam  ot 
P6,528.2Q,  all  of  which  was  and  la  a  lien 
jpon  the  lands  ot  these  exceptors  aud 
itfaers;  that  of  said  Bum  these  exceptors 
lave  paid  all  Installments  due  thereoo 
iffalDst  them,  and  are  wHUok  to  pay  the 
residue,  but  they  vonld  6bow  that  the 
total  coBt  ot  said  road  was  only  95,662,  or 
(866.20  lees  than  the  assesMments  hereto- 
ore  made,  and  which  they  have  paid,  or 
:ire  willing  to  pay,  as  aforesaid.  Fourth, 
riiat  tiie  assessments  heretofore  made 
igainat  the  lands  ot  these  exceptors  for 
the  construction  otsaid  Kravel  road  were 
>«)nal  to  the  full  benefits  of  their  said 
ands  by  reason  ut  the  couatruction  of 
laid  road,  and  the  said  additional  aaseas- 
-Dcnts  are  all  in  excess  of  the  benefits  to 
their  lands,  aud  each  of  them."  "Sixth. 
That  these  exceptors  and  remouBtrators, 
lor  either  of  them,  had  any  notice  what- 
ever of  the  meetioe  ot  the  board  ot  evm- 
mlssloners  od  the  — —  day  of  May,  1889, 
irhen  the  said  board  determined  and 
ound  thnt  the  asBeBBments  heretofore 
iiade  on  the  lands  of  these  exceptors  and 
jthere  tor  the  cunstrnctlon  of  said  gravel 
ruad  were  Insnfflcieut  to  pay  the  cost  and 
ixpensea  ot  aald  work,  and  ordered  that 
the  additional  sum  of  97,698.9R  aboold  be 
issessed  against  the  lands  of  these  ex^ept- 
jrs  and  rem  one  tra  tors,  nor  was  any  no- 
tice whatever  given  of  said  meetlngofsald 

}(>ard  in  special  session  un  the  day 

3f  May.  1889,  when  said  order  was  made, 
and  Raid  viewers  appointed.  Seventh. 
Thnt  a  part  ot  said  deficiency  of  (7.693.95 
nras  and  is  In  large  part  made  up  of  llleKal 
e?8  and  costs  paid  oat,  and  of  sums  paid 
)iit  for  illegal  purpoaes,  which  sums  were 
3nid  out  without  warrantor  authority  of 
aw.  •  •  •  and  cannot  be  charged  Dp 
igatnet  them  In  this  reassessment,  which 
payments    were    specifically  described. 

Gifchth.  That  on  the  day  of  , 

L8S— ,  and  before  the  construction  of  the 
mid  free  gravel  road,  a  civil  engineerand  a 
:ommlttee  were  duly  appointed  by  the 
3oard  ot  coramiaaioners  of  Jay  county, 
ivho,  after  being  doly  qualified,  made  and 
•eported  to  the  hoard  a  full  and  complete 
estimate  nf  the  cost  end  expt^naes  of  said 

•(lad,  which  was  dullara,  which  was 

luly  approved  by  the  board;  thatafter- 

nrards,  on  the   day  of   ,  18S— , 

1  committeeduly  appointed  by  said  board 
to  proportion  the  expenses  ot  eald  work 
imong  the  owners  ot  said  lands  reported 
3enefited,  made  a  report  which  waa  daly 
confirmed  by  said  board;  that  the  sum  so 
reported  by  aald  committee,  to  wit, $4,663, 
ivlth  the  sura  ot  $1,S65.25  added  by  the  aa- 
iitor,  making  a  total  sum  ot  $6,528.20, 
vas  by  the  auditor  of  Bald  county  placed 
jpoQ  the  duplicate  of  said  county,  &nd  he- 
same  a  lien  against  said  lands  of  these  ex- 
.■eptors,  •  •  •  was  and  is  Bufficient  to 
lay  the  contract  price  tor  the  construc- 
tloQ  of  said  work,  with  all  propprand  nec- 
essary expenses  In  the  construction  of  the 
v^N.E.no.23— 61 


same;  •  *  •  that  said  road  w.aa  com- 
pleted by  the  contractor  In  the  year  1886* 
waa  accef>tHd  by  the  said  board  of  com- 
misaloners  of  Jay  county,  and  is  now, 
and  for  three  years  last  psHt  has  been,  a 
part  ot  the  free  turnpike  system  of  Jay 
county,— wherefore  they  protest, "  etc. 
"Ninth.  They  deny  that  any  legal  liabil- 
ities exist  against  their  lands  un  account 
of  the  haul  ot  the  gravel  from  other  pits 
thao  those  estimated  by  the  engineer  and 
committee  on  any  account  whatever.** 
These  exceptions  were  overruled  by  the 
board,  who,  after  examination  of  said  re- 
port, confirmed  and  approved  the  same, 
and  ordered  the  auditor,  after  deducting 
the  proper  credits  for  the  amounts,  as 
heretofore  paid,  more  than  the  original 
asaesaments,  to  place  the  same  upon  the 
tax  duplicate  for  the  year  1H89,  against 
tlie  lands  and  persons  named  in  said  re- 
port. Thereupon  the  remonstrants  (ap- 
pellants) prayed  an  appeal  to  the  circuit 
court,  which  was  granted  upon  the  filing 
a  bond  In  the  sum  of  $500,  with  Buffici<^nt 
suretiea,  etc.,  which  bond  was  accord- 
ingly filed.  In  the  circuit  court,  on  mo- 
tion ot  appellants,  appellee  was  required 
to  file  an  Itemised  statement  and  aceount 
of  the  expenses  of  said  tnmpfke  or  free 
gravel  road,  which  the  court  refused  to 
reject  on  appellants'  motion,  and  refused  to 
require  appellee  to  comply  with  the  order 
requiring  it  to  file  Buch  itemized  account, 
etc.  Appellants  reflled  their  motion  filed 
before  tLe  commissioners  to  dismiss  the 
cansc,  aud  the  court  overruled  the  same, 
and  appellantsexcepted.  There  was  a  trial 
by  the  court,  which,  upon  request,  made  a 
special  finding  of  the  facts,  and  stated  Its 
eonclnslons  of  law  thereon,  to  wbieb  con- 
cluslonB  appellants  excepted. 

"Theconrt  finds  that  on  the  day 

of  June.  1881,  on  a  petition  signed  by  five 
landowners  lor  the  location  of  a  free 
gravel  road,  and  bond  to  secure  costs  of 
preliminary  survey, etc.,  the  board  ot  com- 
missioners appointed  viewers  and  an  en- 
gineer to  view  the  said  gravel  road,  which 
had  been  described  and  waa  the  road  now 
In  question.  That  afterwards  said  view- 
ers and  engineer  reported  to  said  board 
the  lands  that  woaid  be  affected  by  the 
location  ot  said  road,  and  estimated  the 
cost  at  S4.800.00,  which  report  was  ap. 

firoved,  and  said  road  located  upon  the 
ine  prayed  fnrin  the  petition,  and  a  com- 
mittee to  apportion  the  coat  and  expenues 
upon  the  lands  affected,  as  reported  by 
the  first  viewers,  was  appointed.  Said 
committee  made  their  report  to  said 
board.  That  duenotlce  was  given  tohear 
grievances  by  aald  board  from  the  land- 
owners afiTected  by  the  location  ot  the 
same.na  to  why  aald  asseasments  reported 
by  said  committee  should  not  bo  con- 
firmed. That  afterwards,  on  the  9th  ot 
June,  1884,  s^d  report  was  heard,  and  said 
QBaessment  confirmed  on  said  lands 
Thuton  the  16th  day  ot  April,  1884,  upon 
due  notice,  aald  commlHslonera  let  tbecon- 
tract  for  the  construction  of  aald  road 
r»  J.  P.  Hickman  &  Co.  for  the  sum  ot 
$4,800,  who  gave  bond  to  the  approval  ot 
said  hoard  fortbecompletlon  of  naid  road. 
That  by  said  contract  said  Hickman  & 
Co.  were  to  perform  the  labor  and  furnish 
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all  tbe  materials  except  the  gravel,  wfalcb 
was  to  be  farnisbed  by  tbe  board,  and 
said  board  and  enslDeer  were  to  have 
tbe  rlgbt  tu  cbunge  tbe  epeclflcatlons  be- 
forethecommeacemeot  of  thewurb.  That 
such  RpeclflcatlonB  provided  that,  should 
the  englaeer  desire  to  make  any  chauffes 
In  the  profiles  and  plana  by  which  the 
work  would  be  augmented  or  dImlalHbed 
from  the  original  Intention,  said  nugmeD- 
tatlon  to  be  paid  for  at  tbe  pro  rata  price 
of  the  original  contract,  and,  shoald  It  be 
diminished,  there  was  to  be  a  pro  rata 
dlmlnlshloffof  tbe  price  ol  the  original  con- 
tract; and  said  speclfleattons  urii^Inally 
provided  that,  after  the  roadbed  or  sab- 
grade  Is  accepted  by  tbe  engineer,  the  con- 
tractor shall  proceed  Co  put  on  gravel  12 
Inches  deep  In  the  center,  and  7  Inches  at 
tbe  sides,  to  tbe  width  of  twelve  feet,  and, 
after  uald  specifications  and  contract  were 
made,  tbe  engineer  changed  said  specifica- 
tions Id  this:  that  the  contractor  shoald 
put  the  gravel  on  to  the  depth  of  14  Inches 
In  the  center,  and  7  Inches  at  the  sides, 
and  to  tbe  width  of  12  feet.  That  said  bid 
was  made  upon  tbe  spetTlflca lions  and 
profile  (urnlsbed  by  tbe  engineer.  That  at 
tbe  time  of  the  original  estimate  by  the 
engineer  the  same  was  based  upon  obtain- 
ing the  gravel  from  the  Hickman  bill, 
which  was  In  tbe  center  of  eald  ruad,  and 
that  said  estimate  did  not  include  said 
gravel.  That  said  road  was  four  miles 
long,  and  the  Hickman  hill  was  two  miles 
Jroin  either  end  of  said  road.  That  after 
iiald  contract  had  been  entered  Into,  and 
the  grade  of  the  roadbed  bad  been  con- 
structed, and  upon  examination  and  pros- 
pecting for  the  same  by  tbe  engineer  end 
by  the  board  of  commissioners  with  tbe 
taxpayers.  It  was  discovered  that  gravel 
ronfd  not  be  obtained  at  the  Hickman  hill 
lo  make  said  road.  That,in  order  to  con- 
struct and  complete  said  road,  said  board 
und  contractors  were  compelled  to  goto 
the  gravel  pit  ofJ.B.  McKlnney,  In  Ran- 
dolph county,  Indiana,  one  mile  south  of 
the  south  end  of  said  road,  for  gravel  to 
construct  the  same.  The  court  farther 
flndB.  that,  before  going  to  the  McKlnney 
gravel  pit,  there  was  a  meeting  of  the  tax- 
payers and  tbe  board  of  commissioners 
and  coQtraetors  at  tbe  Hickman  hill  to 
ascertain  whether  there  was  gravel  In 
snfUdent  quantities  to  grarel  said  road, 
•  •  •  and,  In  the  presence  of  tbe  tax- 
payers, the  contractors  were  directed  to 
go  to  the  gravel  pit  of  Buld  McKlnney  for 
said  gravel,  and  Into  Randolph  county 
for  gravel  to  make  said  road.  The  con- 
tractors were  compelled  to  haul  tbe  gravel 
on  the  aecond  south  mile  ot  said  road  one 
mile  further  than  If  the  same  could  have 
been  obtained  at  thesatd  Hickman  bill, 
and  tbey  were  compelled  to  haul  tbe  gravel 
('or  tlie  third  mile  of  said  road  two  miles 
turtlier  than  If  tbey  ronid  have  obtained 
tbe  gravel  at  tbe  Ulckman  hill;  and  that 
the  eald  contractors  were  compelled  to 
haul  the  gravel  a  distance  of  three  miles 
further  than  tbey  would  hare  bad  to  haul 
It  If  tbe  gravel  could  have  been  obtained 
at  the  said  Hickman  hill  ttt  gravel  the 
loorth  mile. 

"The  court  further  finds  that  in  tbn 
c«rtglnal    eatlmate    and  apeclflcatlonB 


*  *  *  tbe  gravel  on  said  road  was  to  he 
S,06l  yards  to  tbe  mile,  and  that,  after  the 
contract  was  entered  Into,  the  hoard  of 
comniisaioners  and  engineer  •  •  • 
changed  the  specifications  so  the  contract- 
ors were  compelled  to  put  on  3,16ft  yards 
of  gravel  to  the  mile  In  tbe  constrnctton 
of  aald  road.  That  said  road  was  fully 
completed  by  the  cuntrantors,  and  accept- 
ed by  the  engineer.  That,  in  accepting 
said  road  from  aald  contractors,  tbe  aald 
engineer  made  a  final  report  and  estimate 
(rf  tbe  work  done  by  tbe  said  euntraetom 
in  the  coDBtructlon  of  aald  road  to  the 
board  of  commissioners  of  said  county.  In 
which  etttlmate  and  report  tor  work  and 
labor  done  and  materials  lumiebed  by 
the  contractors  In  the  building  and  com- 
pletion of  said  road  there  was  found  to 
bedne  the  contractors  the  sum  of  f8.162.29, 
which  sum  exceeded  tbe  origiuat  estimate, 
t8,8«2.29.  Thatsald  final  estimate  waa  ac- 
cepted by  the  board  ot  commlsatonerB, 
and  there  was  allowed  to  the  contractors 
by  the  said  board  for  the  construction  of 
said  road  the  said  sum  ot  $8,162.29;  and 
that  there  was  allowed  to  J.  B.  McKlnney 
by  the  said  board  of  commissloaers,  for 
gravel  upon  the  raid  road,  the  sum  nf 
9568.80,  which  sum  waa  compelled  to  be 
expended  by  the  board  of  commlsslonen 
in  order  to  obtain  gravel  to  construct 
said  road ;  and  that  tbe  gravel  could  not 
have  been  obtained  at  any  nearer  point  to 
said  road  with  which  to  construct  tbe 
same.  That  the  commissioners  allowed 
J.  B.  Sharrett  933.90  for  services  In  pros- 
pecting for  gravel ;  to  L.  J.  Oralc.  926  for 
like  services;  and  that,  at  the  time soch 
servicoB  were  performed,  tbey  were  coun^ 
commissioners  otsald  Jay  connty.  That  J. 
M.  Powell  &  Sons  wore  allowed  99.50 
for  livery  hire  for  conveying  said  boanl  to 
said  gravel  pits.  That  J.  A.  McConnell 
was  allowed  95.00  for  work  In  opening 
gravel  pits  and  prospecting  for  gravel. 
That  J.  P.  Hickman  &  Co.  were  allowed 
9116.50  for  extra  lubor  In  the  construction 
ot  said  gravel  road.  That  C.  E.  Rogers, 
eneiueer  of  said  gravel  road,  was  allowed 
9I60.U0  for  his  services  as  engineer  In  sd- 
perintendlng  the  couHtrnctlou  of  said 
gravel  road.  That  John  J.  Bell  waa  al- 
lowed 960.00  as  watchman  during  cbecon- 
Btrnctlun  of  said  gravel  road,  and  wbn 
was  BO  placed  as  watchman  at  tbe  In- 
stance and  request  of  tbe  taxpayers  along 
said  road.  That  J.  P.  Hickman  was  al- 
lowed 969.00  for  damages  and  labor  occa- 
sioned by  the  opening  of  the  gravel  pit  at 
tbe  Hickman  hill.  *  *  •  That  the  heirn 
ot  E.  J.  McConnell  were  allowed  9100  for 
damages  resulting  to  tbelr  real  estate  by 
reaaou  ot  prospecting  for  gravel  thereon. 
That  John  T.  Hanlan,  treasnrer  ot  Jay 
connty,  was  allowed  918.25  fur  express 
charges  paid  out  by  him  for  the  delivery 
of  bonds  sold  for  the  construction  of  said 
road.  That  said  board  allowed  Palmer 
J.  Hmith,  as  auditor  ol  Jay  county.  920 
for  making  a  transcript  of  the  proceedings 
and  records  ot  said  board  relative  to  the 
Iccntlon  f>f  said  road,  •  *  •  which 
was  made  to  accompany  said  bonds  in 
order  to  show  the  legality  ot  sncb  proceed- 
Ingsand  theisBuingof  said  bonds,  ■  •  * 
In  order  to  etiect  tbe  sale  ot  said  bondB. 
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That  the  Sun  PabllshloR  Co.  was  allowed 
S8.0U  for  the  publUhlnx  a  notice  Id  the 
newapapmof  iiAld  eouoty.  relative  to  the 
namesBroent  on  said  Kravel  road*  the  tax 
of  which  reaeRessraent  waa  held  to  be  In- 
valid. That  David  Manor,  one  of  the  re- 
monatrators  In  thla  case,  waa  allowed 
^.50  for  services  rendered  on  aaid  rnad  as 
watcher  thereon;  he  being  appointed  by 
the  taxpayers  to  represent  them  la  the 
opening  and  pro8t>ectluK  for  grnvel  at  the 
Hickman  hill.  That  John  T.  Hanlan, 
treasurer  of  said  eonuty,  waa  allowed 
$65.53,  Interest  paid  on  gravel  road  war- 
rants by  him  as  treasurer  ol  said  county, 
said  Interest  belnfc  due.  That  said  treas- 
arer  was  allowed  f 300.00  for  Interest  paid 
on  gravel  road  bonds  that  were  sold  for 
the  eoDfltmetlnn  of  aald  gravel  road, 
which  interest  was  dne  at  the  time  tt  waa 
■o  paid.  •  •  •  That  suld  treasurer 
wa8Hllowed98.40  as  errorln  tnx«),  •  •  • 
which  was  credited  to  said  treasurer  for 
error*!  that  occurred  on  the  tax  duplicate 
of  said  road.  That  David  F.  Hoover,  as 
treasurer  of  Jay  ennnty,  waa  allowed 
f 1.502.83  fur  interest  paid  on  gravel  road 
bonds,  which  bonds  bad  been  sold  for  the 
construction  of  said  road.  •  •  *  That 
eald  Hoover,  as  such  treasurer,  was  al- 
lowed 9'.I7.29for  collecting  toxra  on  said 
gravel  road.  That  said  David  F.  Hoover, 
as  such  treasurer,  was  allowed  f6.3S  for 
errora  In  taxes  on  aald  gravel  road.  That 
HAld  David  F.  Hoover,  as  each  treasurer, 
has  been  allowed  t3,U00fnrprlnc1pal  of  said 
gravel  road  bonds  paid  by  said  Hoover, 
as  treasurer  of  said  county,  which  bonds 
had  been  sold  by  said  board  of  commis- 
sioners for  the  construction  of  said  sravel 
road.  That  Palmer  J.  Smith,  auditor  of 
■aid  eonnty,  baa  been  allowed  $94.00  for 
making  oat  taxdnpllcate  of  said  gravel 
road.  That  said  auditor  waa  allowed 
$216.65  for  the  use  and  benefit  of  Jay  eoun> 
ty,  which  was  allowed  to  cover  expenses 
of  preliminary  survey  and  expenttes  of  eald 
gravel  road,  and  which  was  credited  to 
the  coantyfnnd  by  suld  auditor;  and  that 
no  money  was  paid  to  said  andltor  on 
■aid  warrant. 

"The  court  further  llnds  that  the  total 
cost  of  the  construction  of  said  gravel 
road  as  niluwed  by  said  board  of  com- 
mlsRloners,  •  •  *  Including  the  amoant 
paid  to  the  contractore,  damages  for 
prospecting,  lor  gravel,  and  amoant  of 
money  paid  for  the  gravel  on  -said  road, 
and  for  the  labor  of  the  engineer,  and  for 
all  Inlmr  aud  work  on  eald  road,  the  sum 
of  $n.&G7.4d.  The  court  further  finds  that 
thera  waa  Inaupd  and  sold  by  the  said 
board  bonds  to  the  amount  of  $10,(K>0, 
bearing  6  percent,  interest, and  falling  dne 
annually  after  two  years,  which  were  sold 
at  a  premium  of  $120,  and  that  there  la 
tintstaDdtngand  unpaid  of  said  bonds  $7,- 
000.  The  court  further  flnda  that  there 
has  been  allowed  by  said  hoard,  against 
the  sum  arising  front  the  taxes  on  said 
road,  the  som  or$9,507.4»,  the  last  of  which 
allowancep  ^ere  made  on  the  lUlh  day  of 
June.  1$S9  The  court  further  finds  that 
no  appeal  was  ever  taken  by  either  of  the 
remonstratore  to  this  suit,  or  any  ooe 
else,  from  any  ot  the  allowaneea  made  on 
eald  road  bj  aald  board,  that  the  estimat- 


ed expenses  aud  the  Interest  on  the  bonds 
Issued  on  said  road  was  and  Is  $2,425.Q1. 
ftinking  a  total  cost  of  eoastractloa,  $11,- 
903.10.  The  court  further  finds  that  the 
amoant  of  taxes  levied  against  the  lands 
affected  by  the  construction  ot  sold  road 
lor  the  construction  thereof,  and  for  the 
paymeut  of  the  bonds  sold  thereon,  was 
thesumof  $10,81S.17.  of  which  $4,289.57  was 
illegally  assessed,  and  part  of  which  was 
paid  by  the  taxpayers;  that  there  has 
been  collected  as  taxes  by  the  treasurer 
of  said  county  oa  said  road  the  sum  of  $8,- 
008.24.  The  court  further  finds  that  after 
the  collection  uf  said  taxes  there  remains, 
and  now  la,  a  deficit  of  $3,984.86  In  the 
fuDds  of  said  road.  The  court  further 
finds  that  heretofore,  to  wit,  on  the  22d 
day  of  May,  1889.  the  board  uf  commls- 
akiners  of  said  county  In  special  session 
ascertained  theamonnt  of  thedeflcit  in  the 
fund  of  said  road,  and  appointed  Jonaa 
Votaw,  William  H.  Harkios,  and  Nlmrod 
Headlngton,  resident  householders  and 
freeholders  of  said  county,  ditiln  teres  ted 
persons,  to  make  and  apportion  upon  the 
lands  heretofore  reported  as  benedted  and 
liable  to  be  aasessed  for  the  constractlon 
of  said  road,  which  bad  traen  assessed  for 
the  construction  of  said  road,  the  propor- 
tionate amount  otaald  deficit,  aud  direct- 
ed them  to  meet  at  the  auditor's  office  of 
said  county  on  the  SStb  day  of  May,  1889, 
and  proceed  to  make  aald  apportionment 
fm^  assessment ;  that  the  auditor  of  eald 
county  imued  his  warranta  to  said  vtew- 
eni  and  committee,  notifying  them  of  the 
time  and  place  of  meeting  to  make  said 
apportlonmentand  assessment;  that  said 
warrant  and  notice  was  duly  aerved  on 
said  committee  In  obedience  thereto,  and, 
ae  commanded  therein,  aald  committee 
did  meet  at  the  time  aud  place  therein 
specified,  and  proceeded  to  make  the  ap- 
portionment and  assessment  as  directed; 
that  said  committee  made  their  report  to 
the  board  of  commlsatonera  on  the  0th 
day  of  June,  1889,  which  report  contained 
a  full  and  complete  list  of  all  the  land  as- 
sessed as  benefited  in  the  original  proceed- 
ings, and  the  location  of  said  road.  The 
court  further finda  that  theaudltor  of  said 
county  caused  a  notice  to  be  given  as  re- 
quired by  law.  In  the  Portland  Sun,  a 
weekly  newspaper  printed  and  published 
In  said  county,  which  notice  was  published 
for  three  ronsecntlve  weeks,  and  In  which 
notice  each  and  every  person  affected 
thereby  was  notified  of  the  pendency  of 
said  report,  and  named  therein  a  day,  to 
wit,  July  10th,  1S89,  on  which  snld  board- 
would  meet  at  the  auditor's  office  ot  eald 
county  and  hear  the  same;  that,  on  the 
day  named  in  said  notice,  the  said  board 
did  meet  at  ths  county  auditor's  office  Id 
said  eonnty.  at  which  time  and  place  the 
reraooatratoni  In  this  action  appeared 
pnranant  to  said  notlce,and  filed  their  oIk 
lections  and  exceptions  In  writing,  as 
stated  in  the  pleading  In  this  cane,  which 
said  remonstrance  and  exceptions  were 
heard  and  overruled  by  said  board,  and 
said  report  was  condrmed  by  said  board, 
which  action  nl  the  board  In  cnnflrminr 
said  report  was  entered  upon  the  records, 
together  with  the  report  as  confirmed, 
ahuwing  bow  the  aald  estimated  ezpeaR«« 
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had  been  apportioned  upon  the  lands  or* 
dered  to  be  aseessed  as  aloresuld,  and  di- 
rected the  auditor  to  place  the  same  opon 
the  tux  dnpllcati*  a^aloat  the  lenda  fh- 
ported  as  attaeased.  The  court  farther 
finds  that  the  benefits  to  the  laadeaffected 
by  the  eonatractlon  of  said  road  exceed 
the  cost  of  coustrnctlon  thereof,  and  the 
additional  aasessoient  made  thereon. 

"And  the  court  atatea  Its  conclusions  of 
law  as  follows:  (t)  That  the  Item  of  98.- 
162.29,  the  amount  allowed  the  contractor 
for  the  completion  of  aald  road  by  said 
board,  was  proper  to  be  allowed  by  said 
board,  and  was  properly  chargeable  to 
thefand  of  said  road  because  of  additional 
extra  work  in  the  hauling  of  gravel  from 
tbe  pit  of  J.  B.  MeKlnney  instead  of  the 
Hickman  hill.  (2)  That  theltem  of  S568.86 
allowed  by  the  said  board  to  J.  B.  Me- 
Klnney for  gravel  for  the  coDstractlon  ol 
said  road;  the  allowance  of  95.0U  to  J.  A. 
McConnell;  the  allowance  of  9116.50  to  .7. 
P.  Hickman  ft  Ci>.  for  extra  labor  and 
work  In  the  conBtrnctJon  of  said  road ; 
the  allowance  of  9160.00  to  C.  E.  Bogers, 
engineer  of  aald  road,  for  superintendence 
of  said  road ;  the  allowance  of  960.00  to 
John  J.  Bell  as  watcher  during  the  con- 
atniction  of  said  road ;  the  allowance  of 
$69.00  to  J.  P.  Hickman  for  damages  and 
labor  occasioned  by  the  opening  of  a 
Kravel  pit  at  tbeHlckman  hill  on  the  lands 
of  said  J.  P.  Hickman.— as  necesiiary  to 
the  completion  uf  said  road.  The  al- 
lowance mude  to  the  heirs  of  £.  J.  Mc- 
Conneil  of  SIOO.OO  for  damages  resnlting 
to  tbe  real  estate  of  said  befrs  by  reason 
of  prospectiOK  for  gravel  upon  the  lands 
of  the  said  heini  of  the  said  E.  J .  Mc(Ton- 
nell;  the  allowance  of  91H'2&  for  express 
chargRH  paid  by  John  T.  Hanlan.as  tmas- 
urer  of  eaid  county,  for  the  delivery  of  the 
bonds  sold  for  the  constrnctton  of  said 
gravel  road;  tbe  allowance  of  920  to 
Palmer  J.  Smith,  as  auditor  <if  satd  Jay 
county,  for  making  tranacript  of  the  rec- 
ord of  tbe  board  of  commissioners  relative 
to  the  location  ol  said  grave]  road,  and 
for  tbe  sale  of  tbe  gravel  road  bonds;  the 
allowance  of  $4.50  to  David  J.  Manor  as 
u  watcher  on  said  road;  the  allowance  of 
965.62  to  John  T.  Hanlau,  as  treasorer  of 
Jay  county,  for  interest  on  gravel  road 
bonds;  the  allowance  of  $300  to  aald 
HaDlan,aflsocbtreasarer,for  iotsrest  paid 
oD  gravel  road  bonds;  the  allowance  of 
96.40  to  said  Hanlan,aB  ancli  trea8Drer,on 
account  of  errors  In  taxes ;  theallowaneeof 
9I,502.ftS  to  David  F.  Hoover,  as  treasurer 
of  said  county,  for  Interest  paid  on  gravel 
road  bonds  sold  on  said  road ;  the  allow* 
unce  of  927.29  to  salil  Hoover  for  collect- 
ing taxes  as  treasurer;  the  allowance  of 
96.85  for  errors  In  taxes  to  said  Hoover; 
tbe  allowance  of  98,000  to  said  Hoover, 
as  treasurer,  for  payment  of  principal  of 
gravel  road  bonds  sold  on  said  road ;  the 
allowance  to  the  auditor  of  sold  county 
for  the  preliminary  expenses  of  said  road, 
— «ach  and  ell  of  said  allowances  were 
made  by  the  board  of  commissioners  of 
said  Jay  county  against  tbe  fund  of  said 
gravel  road, and  were  properly  so  allowed, 
and  should  stand  chargeable  to  the  tnud 
ni  said  gravel  road.  Tbe  allowance  of 
90.50  to  J.  Al.  Powell  ft  Bona,  for  livery 


hire:  the  allowance  of  933.90  to  J.B.Shar- 
ett  tor  prospecting  for  gravel;  the  allow- 
ance of  926.00  to  L.  J.  Craig,  coromlselnnM* 
of  said  county ;  the  allowance  of  9S-00  to 
the  Sun  Publishing  Co.  for  pobllsblng  no- 
tice; and  the  allowance  of  9M.00  to 
Palmer  J.  bmltb,  auditor  of  said  county, 
lor  making  tax  duplicate,— were  not  proper 
allowances,  and  shoold  not  be  chargeable 
to  the  fund  of  said  road.  That  said  as- 
sessment should  stand  against  tbe  lands 
affected  by  said  rnad  as  apportioned  by 
the  viewers  for  tbe  deficit,  a  mounting  to 
93.984.86,  less  the  Items  mentioned  in  tbe 
last  five  conclusions  herein,  amoantlng  to 
9161.40,  to  tie  apportioned  by  tbe  auditor 
of  said  county,  for  tbe  pnrpose  of  paying 
tbe  outstanding  bonds  and  Indebtedness 
occasioned  by  such  deficit  upon  the  ratio 
and  prf»portlon  to  be  fixed  bj  said  aa- 
dltor." 

Appellants  excepted  to  each  of  these 
conclusloos  of  law.  They  moved  lor  a 
venire  de  novo,  which  was  overmled, 
and  they  excepted.  Thereupon  the  court 
rendered  u JudKmentreaeseasingeald  lands 
for  the  amount  of  the  deficit  as  found  hy 
tbe  conrt,  namely,  for  93.823.46,  instead 
of97.69H.96,  the  amount  of  deficit  found 
by  tbe  board  of  commissioners  to  exbit, 
which  reassessment  la  aet  out  in  full  In 
tbe  record.  Afterwards  the  court  over- 
ruled appellants'  motion  for  a  newtiial. 

Tbe  overruling  the  motion  to  dlsiDlss 
the  cause  la  the  first  alleged  error  as- 
sieaed.  It  Is  contended  with  much  appar- 
ent earnestness  that  as  the  proceedings 
for  the  reassessment  of  the  lands  took 
place  at  a  special  term  of  the  board  of 
commissioners,  and  not  at  a  regular  aea> 
sion,  the  proceedings  were  void  for  vant 
of  Jurisdiction  on  that  account.  It  Is  set- 
tled in  this  state  tbnt  such  procee<11ngfi 
may  he  had  at  a  special  session, aa  well  as 
at  the  regular  session,  of  the  board  of 
commlBsioners  of  the  county.  8tipp  v. 
Claman,  123  Ind.  682,  21  N.  K.  Bep.  131; 
White  V.  Fleming,  114  Jnd.  660.  16  N.  E. 
Rep.  487. 

It  Is  further  contended  that  the  motion 

to  dismiss  for  want  of  jurisdiction  was 
well  taken,  even  if  such  matters  might  be 
acted  on  at  a  special  session,  because,  as 
Is  claimed,  the  board  had  not  acquired 
Jurisdiction  over  the  subjxt  and  the  per- 
sons of  appellants  when  the  onler  for  a 
reassessment  was  made  at  the  May  ses* 
sion,  because  appellants  were  not  notified, 
and  we  presume  because  no  petition  had 
been  liled  before  the  boanl  calling  into 
exercise  their  powers.  If  the  board  had 
not  acquired  Jurisdiction  over  the  subject 
and  the  parties,  then  the  circuit  court 
would  be  without  Jurisdiction  over  either 
on  appeal,  and  the  motion  to  dlsmlas  the 
cause  for  want  ol  such  Jurisdiction  must 
prevail. 

It  has  been  settled  by  this  court  that 
the  board  of  commissioners  has  author- 
ity to  make  an  additional  assessment  to 
pay  tbe  cost  of  the  improvement  In  case 
tbe  original  assessment  proves  lusufflclent 
in  free  gravel  road  cases,  and  that  the 
board  of  Its  own  motion,  without  a  peti- 
tion, may  direct  the  levying  of  an  addi- 
tional assessment.  Board  of  Com'rs  v. 
Fnllen,lll  Ind.  410,  IS  N.  E.  Bcp.  298; 
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Tucker  t.  SeOera,  ISOInd.Kl-i,  80  E.  Bep. 
681.  It  appears  from  the  record  that  July 
10, 1889,  was  fixed  bj  the  board  fur  the 
bearing  of  objeetlona  to  the  report  of  tbe 
committee  to  reasHess  and  apportloo  tbe 
deficit  on  the  lands  affected,  and  tliat  all 
tbe  appellants  were  notified  thereof  by  a 
publication  of  notlcein  the  Portland  Sun,  a 
weekly  newspaper  printed  and  published 
Id  said  Jay  county,  for  three  consecntlve 
weebs,  and  that  said  board  did  meet  at 
the  auditor's  office  In  satd  county  on  said 
day,  where  appellants  appearedi  pursu- 
ant to  said  notice,  and  filed  their  objections 
and  exceptions  In  writing  to  said  report, 
and.  alter  bearing  the  aaid  exceptions,  the 
board  overruled  the  same.  It  has  been 
held  by  this  conrt  that  sneb  a  notice  is 
sufficient  to  confer  Jurisdiction  of  the  per- 
sons of  the  owners  of  the  lands  aflected. 
Tocker  t.  Sellers,  supra.  Therefore  the 
court  bad  Jurisdiction  of  tbe  subject  and 
the  parties,  and  did  not  err  in  overrullug; 
the  motion  to  dismiss. 

Tbe  next  assitcnment  of  error  calls  In 
question  tbe  oTerralluK  appellants*  mo- 
tion to  r^ect  an  itemlied  statement  of  ex- 
penditures of  the  road,  and  to  require  ap> 
pellee  to  filu  a  complete  Itemised  state- 
ment of  sncb  expenses.  The  statement 
flouKht  to  be  rejected  had  been  filed  at  tbe 
instance  of  appellants  under  the  order  of 
the  court.  Tbe  motion  to  reject,  and  to 
require  a  fuller  one  to  be  filed,  did  not 
point  oat  any  obje&tlon  to  tbe  one  filed. 
It  wes  as  follows: 
The  preliminarr  expensfla  of  the 


Hickman  G.  R.  |  1,288  70 

Total  cost  of  coDstmcdon   8,278  79 

Estimated  wpeoM  and   fait  mi 

bonds    2,S10  61 


Total   »12,078  10 


Tn  support  of  appellants*  contention 
that  such  Itemised  statement  ought  to 
have  been  required,  and  that  this  one  was 
not  sufficient,  we  are  referred  to  eectlon 
863.  Rev.  St.  1881,  and  decisions  under  It, 
rsKolatlDf  tbe  practice  In  civil  caaea  under 
tbe  Code.  We  do  not  think  tbls  proceed- 
ing Is  one  regulated  by  the  Code  of  Civil 
Procedure,  but  Is  a  special  proceeding  pro- 
vided for  by  the  statatee  authorising  the 
construction  of  tree  gravel  roads.  It  la 
very  doubtful  whether  a  demand  for  such 
a  statement  could  have  been  rightfully 
made  In  the  commtssloneru*  court,  and,  if 
not  in  tbe  eommlsstoners' court.  It  could 
not  be  in  the  circuit  court  on  appeal.  Be 
that  us  It  may,  it  is  clear  tbat  It  was  such 
a  matter  as  rested  in  the  sound  discretion 
of  the  circuit  court,  and  In  sncb  a  ease  we 
could  not  reverse  for  making  or  refusing 
such  an  order  unless  there  was  an  abuse 
of  such  discretion  that  was  prejndtelal  to 
tbe  rights  of  appellaots.  The  record  does 
not  dlsclosn  any  Injnry  to  them  on  account 
of  such  refusal, '  but,  on  the  coutrary.lt 
discloses  that  they  got  all  the  benefit  they 
could  have  obtained  by  a  fuller  and  more 
detailed  account  and  statement,  in  that 
all  the  Items  of  expenditure  on  the  road, 
and  Itrms  charged  against  the  road  fund, 
were  duly  litigated  In  the  trial. 

The  next  error  assigned  calls  In  ques- 
tion tbe  eorrectneafl  of  the  conelnslona  of 
law.  Tbe  eondnslon  numbered  18  la  most 
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mrlonsly  auBlled.  In  that  eouduHlon  It 
la  stated  that  the  f8.000  allowed  to  David 
F.  Hoover,  as  treasurer,  for  principal  uf 
gravel  road  bonds  sold  on  said  road,  and 
paid  by  him,  was  properly  chargeable 
against  the  fund  of  the  road.  The  find- 
ings of  fact  show  that  said  treasurer  paid 
said  sum  of  98,000  on  said  principal,  and 
be  probably  paid  it  out  of  funds  other 
than  the  gravel  road  fond.  Tbe  conclu- 
sion Is  that  It  was  a  proper  allowance 
against  the  gravel  road  fund,  l>elonglng 
to  said  road.  It  la  complained  that  this 
Item  cannot  be  added  to  the  cost  of  con- 
struction and  Incidental  expenses,  because 
the  payment  of  tbe  principal  o!  tbe  bonds 
Is  no  part  of  the  cost  of  Mucbconatraetlon. 
In  other  words.  It  la  contended  tbat-  the 
full  cost  of  constrnction  and  incidental 
expenses  furnish  the  measure  and  limit  of 
the  amount  of  tax  to  be  levied,  and  tbat 
nothing  elsR  can  be  added  to  augment 
that  amount;  that  nothing  else  can  t>e 
charged  against  tbe  gravel  road  fnnd,  so 
as  to  increase  the  amount  to  be  levied 
against  the  lands  aflteted.  We  think  thia 
contention  la  correct;  bnt  while  tbe oon- 
clnsion  objected  to  states  that  the  allow- 
ance tu  the  treasurer  was  a  proper  one, 
and  that  the  98.000  paid  by  him  on  the 
principal  of  the  bonds  sold  In  that  caee 
was  chanceable  against  the  fnnd  of  the 
road,  yet  tbe  whole  findings  and  conclo- 
sloDB  of  law  show  tbat  said  $3,000  was 
not  added  to  tbe  cost  of  oonstroctlan  and 
Incidental  expenses  of  tbe  work.  Tbe 
payment  of  that  98,000  wab  properly 
chargeable  agnlnet  the  fund  of  the  road 
raised  by  the  sale  of  bonds,  and  the  treas- 
urer was  entitled  to  a  credit  as  against 
that  fund  on  account  of  snub  payment. 
That  tbat  was  what  the  court  meant,  and 
nothing  more,  by  tbe  concluaion  stated. 
Is  made  clear  when  it  appears,  as  it  doee 
from  the  record,  that  tbe  said  98,000  al- 
lowance was  not  added  to  tbe  coat  of  con- 
struction and  incidental  expenses,  and  tbe 
court  did  not  allow  it  to  augment  tbe  de- 
ficit for  which  thereaasflmment  was  made. 
For  these  reasons,  we  are  «a  opinion  tbat 
the  court  did  not  err  In  tbat  conclusion  of 
law. 

It  la  next  objected  that  the  conclaslon 
of  law  that  tbe  allowance  of  927.20  to 
David  F.  Hoovw,  as  treasurer,  for  collect- 
ing taxes  asseased  for  tbe  benefit  of  the 
fund  of  tbe  road,  was  wrong,  becaoae  it 
Is  cootended  no  provision  la  made  for  Its 
payment  out  of  tbe  road  fund.  It  baa 
been  frequently  declared  by  this  conrt 
that  It  iB  the  policy  of  the  atatnte  to  im- 
pose upon  lands  specialty  benefited  by  the 
conetruction  of  a  free  gravel  road  the  bur- 
den and  expense  of  such  construction,  and 
to  relieve  the  county  of  sncb  burden. 
Tucker  v.  Sellers,  supra ;  Rogers  Voor- 
heee.  124  ind.  m,  24  N.  E.  Bep.  874;  Board 
of  Oom'rfl  y.  FuUen,  118  Ind.  158,  20  N.  E. 
Rep.  771:  Strleb  v.  Cox,  111  Ind.  299,  12  N. 
E.  Rep.  481.  Counsel  for  appellants  cite 
sections  5027  and  6l>28,  Bev.  St.  1881.  and 
Insist  that  the  provisions  thereof  cover 
tbe  collection  of  all  funds  collected  by  tbe 
treasurer,  and  on  provision  la  therela 
made  for  cbanclug  any  part  of  the  treaa- 
nrer'a  compensation  to  any  other  fund  ex- 
cept tho  fnnd  tbat  belongs  to  the  eonuty. 
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Tbe  flnit  aectton  provides  that  the  treae* 
nrm*  shall  be  allowed  SHOO  per  annnm,  to 
be  paid  out  of  mone3ra  belonftlDg^  to  the 
coonty.  Tbe  next  sectton  (5U28)  provides 
that  "coanty  treasurers  shall  also  charge 
and  receive  as  a  further  compensatloa  at 
the  rate  of  one  per  centnm  on  the  first  oae 
bDDdred  ttaousaod  dollMn  of  taxes  by 
them  eolleeted,  and  on  all  sums  collected 
In  excess  thereof  one-half  of  one  percent. 
They  shall  also  receive  and  retain  out  of 
all  delinquent  taxes  cotlectefl  six  per 
centnm  when  paid  voluutarily  and  the 
same  If  paid  afterlevy."  Thufalrund  rea- 
sonable Interpretation  of  this  section  Is 
that  the  treasurer  Is  entitled  tu  retain  his 
per  centum  out  of  tbe  taxes  collected.  If 
ao,  then  clearly  the  treasurer  mast  be  paid 
and  receive  his  per  centnm  for  coUtKtlng 
gravel  road  tax  unt  of  the  tax  collected, 
or  it  Is  chargeable  to  that  fund.  This  In- 
terpretation barmonlies  these  provisions 
with  the  free  gravel  road  law.  the  policy 
of  which,  as  we  have  men,  sedca  to  shield 
tbe  county  from  the  burdens  of  the  con- 
struction nf  such  roads,  and  place  It  upon 
tbe  lands  specially  beoeflted  thereby.  We 
therefore  hold  that  the  conclusion  of  law, 
that  tbe  allowance  to  tbe  treasurer  of 
$27.29  was  properly  chargeable  against 
the  fund  of  said  road,  was  not  errone<His. 

The  next  erroraselgned  calls  In  question 
the  rnllng  of  the  court  tn  oTerruilng  tbe 
motion  for  a  venire  de  novo.  Tbe  motion 
was  based  on  two  reasons,  namely,  that 
the  special  flndlngs  are  too  uncertain,  and 
that  the  court  doeR  not  find  on  all  the 
Issues.  Wehave  examined  thespecial  And- 
Ings,  and  connldered  the  matters  of  nnc^r- 
tnlnty  In  them  pointed  out  In  appellants* 
brief;  and  while  they  may  not  be  as 
aptly  and  sblllfully  drawn  as  they  might 
be.  yet  we  think  they  are  sutflclently  cer- 
tain to  support  the  Judgment  the  court 
pronounced  opan  them. 

It  Is  farthercomplained,  nnderthls  head, 
that  the  court  (lid  not  find  either  pro  or 
con  on  the  matter  put  In  Issue  by  the  ex- 
ceptions, that  tbe  committee  to  appor- 
tion, etc..  did  not  do  so  by  actual  view  ol 
the  lands,  but  did  their  work  In  theao- 
(litor's  offlce,  10  miles  away  from  tbe 
lands.  The  burden  of  this  Issue  was  on 
the  appellants,  and  a  failure  to  find  cither 
way  thereon  was  equivalent  to  a  finding 
against  them  an  to  that  issue.  Hunt  v. 
Blanton,  89  Jnd.  88;  Dodgev.Popn,93  Ind. 
4SU;  Quick  v.  Brenner,  101  Ind.  280;  Rull- 
wny  Co.  Y.  Ofllnesv  104  Ind.  626,  4  N.  E. 
Kep.  84,  5N.  K.  Hep.  746:  Quill  v.  Galll- 
van,  108  Ind.  235,  9  N.  E.  Rep.  99;  Stone  v. 
Browa,  116  Ind.  7«,  18  N.  E.Rep.  8!»2;  Rail- 
way Co.  V.Hart,  119  Ind.  273,  21  N.E.  Rep. 
7fi3.  Tbe  same  Is  true  of  the  Issue  as  to 
fallnre  to  notify  appellants  of  tbe  time 
and  place  of  tbe  meeting  of  the  committee 
to  make  the  apportionment.  Be^aldes, 
there  is  no  law  which  makes  It  necessary 
to  notify  the  owners  of  lands  to  be  a  ffected 
of  the  time  and  place  of  the  meeting  of  tlie 
committee  to  make  the  apportionment. 

The  next  error  assigned  calls  In  ques- 
tion the  ruling  refnslng  a  new  trial.  It  is 
contended  that  the  fludlng  la  not  sup- 
ported by  the  evidence.  Appellants*  conn- 
ael  say  that  the  Hnal  estimate  of  tbe  en- 
ffJoeer  put  In  evidence  Inelndea  every  Item 


of  the  cost  of  the  road,  and  Is  oiily  S8,163.- 
29,  and  that  tbere  had  been  collected  of 
said  taxes,  98,09l).24;  and  this.  It  is 
claimed,  would  only  leave  a  deficit  of 
967.05.  That  Is  true,  but  counsel  wholly 
omit  In  their  calculation  the  Interest  on 
tbe  bonds  sold,  and  tbe  amount  paid  for 
the  graveL  That  must  eome  out  ol  tba 
fund  of  tbe  road  to  be  raised  by  taxation. 
Counsel  further  say  that  tbe  court  found 
that  "the  total  cost  of  the  construction  ol 
tbe  road.  Including  the  amount  paid  tu 
tbe  contractors,  damages  for  prospecting 
fur  gravel,  and  amount  paid  for  gravel  on 
said  road,  and  for  the  labor  of  the  en< 
glneer.  and  for  all  labor  and  work  on  said 
road,  amounied  to  f9,5e7.4U.  and  that 
tbere  bad  been  collected  by  tbe  treasurer 
ontheassessmentsonsald  road. 98.008.24," 
and  concludes  by  saying  be  flnde  a  deficit 
of  98,984.86.  Says  counsel:  "According  to 
these  figures,  the  deficit  conld  not  exceed 
91,569.25.  which  would  include  tbe  9161.40 
allowed  tbe  auditor,  etc.,  that  tbe  court 
holds  to  be  Improper  charges  against 
thefnnda  of  tbe  road.'*  And  so  it  Is.  But 
connsel  for  appellants  loses  sight  of  uo 
important  item  that  entered  Into  the 
court's  findingtrom  the  evidence,  and  that 
is  the  estimated  expenses  and  Intereat  on 
the  bonds,  92,425.61. 

The  total  cost,  etc.,  found  by  the 

court,  as  we  have  seen,  was  $9,567  49 

Deduct  taxes  collected   8,008  24 


From  this  remainder  take  tbe  five 
items  the  court  held  not  charge- 
able to  the  fnnd  of  the  road   161  40 


91,397  85 

Add  the  interest  on  the  bonds   2,425  61 


Amount  of  tbe  defidt  $3,823  46 

—As  fixed  by  the  Judgment  of  the  court 
below.  The  evidence,  we  think,  Justified 
the  finding  and  Judgment  In  this  respect. 
It  Is  Insisted  that  the  finding  was  a  total 
disregard  of  theevideneeon  another  Issue, 
namely,  that  the  exceptions  and  objec- 
tions to  the  report  of  the  committee  that 
tbey  did  not  apportion  the  reasBessmenc 
by  actual  view,  but  did  so  In  the  audi- 
tor's office,  10  miles  away  from  the  lands. 
The  evidence  was  amply  sufficient  to  sup- 
port this  objection  tu  the  confirmation  of 
the  report,  but,  on  appeal,  tbe  case.  In- 
cluding all  objections  to  tbe  report,  aa 
well  as  the  net^sslty  of  making  a  reaaaess- 
ment  at  all,  mnst  be  tried  de  novo,  and,  If 
the  necessity  for  the  reaRsesBment  in  ad- 
Judged  to  exist,  It  is  made  by  the  eircalt 
court,  and  the  old  reaBsessmeut  ia  super- 
seded by  the  appeal,  and  bencu  it  is  not  a 
material  question  how  It  was  made. 
Corey  r.  Swagger,  74  Ind.  211. 

Another  one  of  the  grounds  for  a  new 
trial  was  receiving  the  evidence  of  the  al- 
lowance and  payment  of  983.90  to  John 
Sharrett  for  prospecting  for  gravel;  but 
the  court,  in  Its  Hpeclal  finding  and  con- 
clusions of  law,  odjudeed  that  that  item 
was  not  chargeable  against  the  fund  of 
the  road,  and  hence  the  error.  If  any,  was 
harmlpBB.  The  court  reedved  In  evidence, 
over  tbe  appellants'  objection,  tbe  final 
report  and  estimate  of  tbe  ens^neer,  wfaleb 
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was  a  paper  In  the  cause,  and  bad  bean 
entered  oa  the  record  of  the  commission- 
ere  la  that  case.  Tt  was  recelTed  by  the 
court  because  It  was  a  paper  In  the  cause. 
The  paper  In  qaestloD,  beluK  a  part  of 
the  record  In  the  caoae  on  trial,  was  al- 
ready before  the  court  without  belnK  In- 
troduced In  evidence;  hence  there  was  nu 
error  In  formally  Introducing  It  In  evi- 
dence. School  Town  of  Montfcello  v. 
Grant.  304  Ind.  168, 1  5.  E.  Rep.  802.  The 
same  Is  true  of  the  objection  to  Introdn- 
ciajc  In  evidence  the  record  entries  concern- 
Inie  the  issue  and  sale  of  the  $10,000  of 
bonds.  The  same  is  also  true  of  the  com- 
missioners* record,  where  they  found  the 
deficit  to  be  ¥7,688.  A  motion  to  modify 
the  judgment  was  overruled,  which  la 
questioned  by  the  assignment  of  error. 
There  n-ae  no  error  In  overmUug  this  no- 
titin,  SB  the  evidence  was  snfflclent  to  sup- 
port the  finding  of  the  court.  The  court 
below  ligbtfully  overruled  appellants* 
motion  to  tax  costs  against  the  appellee. 
Counsel  virtually  concede  It  would  re- 
quire legislative  action  before  co8t»  could 
be  taxed  against  the  commissioners  In  a 
case  like  this.  Wh  find  no  error  In  the 
record  for  which  the  Judgment  should  be 
reversed.  The  Jodgment  Is  afflrmed. 


(116  In«.  8U) 

MONAHAN  T.  STATE. 
(Supreme  Court  of  Indiana.  Oct.  21,  1893.) 
ObdoxaXi  Lav— PKAonaB— WiTHDKAiriii  ov  Fua 
~Di80Bsnoir  or  Cocrt. 
Defendant,  a  16  year  old  hta,  on  bdng 
arraigDed  for  larceny,  pleaded  iruuty,  having 
been  Informed  by  peraous  not  authonied  to  do 
BO  that  some  of  Ua  associates,  on  arraignment 
for  the  same  crime,  had  pleaded  guilty;  that 
seotmce  bad  b^en  BUtipeaded  against  them  dur- 
ing good  behaTior,  and  that  he  would  probably 
receive  the  same  jadgment.  The  court  adviBed 
him  that  he  might  withdraw  his  plea  at  any 
time  before  sentence,  told  him  the  punishment 
be  was  to  receive,  and  gave  him  an  oppor- 
tunity to  withdraw  his  plea;  but,  no  steps  hav- 
ing been  taken  to  do  so,  sentence  was  passed. 
Htid  not  an  abuse  of  discretion  ior  the  conrt 
to  refuse  to  permit  defendant  to  withdraw  his 
plea  a£t«  Bmteack 

Appeal  from  circuit  court,  Elkhart 
county:  J.  M^-  Van  Fleet,  Judge. 

John  Mooaban  was  convicted  ollarceny 
and  appeals.  Affirmed. 

Chamberlain  &  Turner,  for  appellant. 
John  T.  Sullivan  and  E.  £.  Mummert,  for 
the  State. 

HACKNET,  J.  The  record  discloses 
til  a  t  the  anpella  n  t  and  o  there  were 
charged  with  stealing  nine  cartoons  of 
chewing  gum ;  that  three  of  bin  associates 
were  arraigned  before  the  defendaut  was 
taken  Into  castody,  and  upon  their  pleas 
of  guilty  the  sentence  was  suspended  dur- 
ing good  behavior;  that  while  appellant 
and  others  were  en  route  to  the  county 
seat  to  answer  said  charge,  they  were 
Informed  of  the  plea  and  the  Judgment 
against  said  three  associates,  and  they 
were  then  told  by  one  having  no  author- 
ity to  speak  for  the  court  or  Its  ofScers 
that  they  would  probably  receive  the 
same  Judgment.  Upon  arraignment  they 


entered  pleas  uf  guilty.  The  appellant 
was  remanded  to  the  county  Jail,  with 
the  suggestion  of  the  conrt  that  time 
would  be  taken  to  consider  and  deter- 
mine what  punishment  should  be  Inflicted, 
and  with  the  advice  from  the  court  that 
the  plea  of  guilty  might  be  withdrawn 
at  any  time  before  sentence.  This  proceed- 
ing was  on  the  2Sd  day  of  December,  1892, 
and  no  other  steps  were  taken  until  Jan- 
uary 2, 1SB3,  when  the  appellant  wos  taken 
Into  eunrt  fur  sentence  upon  said  plea,  and 
when  the  conrt  stated  to  him  that  it  had 
been  concluded  that  the  punishment 
should  be  by  commitment  to  the  Reform 
School  for  Boys.  It  was  then  announced 
by  the  court  that  If  any  one  present  de- 
sired to  Interpose  In  behalf  of  the  d^end- 
ant,  an  opportunity  wonld  be  given  to 
do  so.  This  Information  was,  at  the  di- 
rection of  the  presiding  Judge, given  tu  the 
mother  of  appellant,  uien  In  the  conrt 
room.  After  this  unusaal  opportunity  fur 
tlie  withdrawal  of  the  plea  of  guilty,  and 
after  the  announcement  that  the  punish- 
ment should  be  by  commitment,  and  be- 
fore sentence  an  opportnnity  existing  to 
withdraw  the  plea,  and  no  sucbstepe  bar- 
ing been  taken,  the  court  passed  the  sen- 
tence so  committing  the  appellant.  On 
the  4th  day  of  January,  1893,  the  appel- 
lant's counsel  filed  In  bis  behalf  a  motion 
to  set  aside  thejudgment,  and  for  leave  ta 
withdraw  his  plea  of  guilty,  and  enter  a 
plea  of  not  guilty.  This  motion  alleged 
that  be  wah  not  guilty  of  the  crime 
charged ;  that  he  bad  been  Indueed  by  the 
statement  of  tlie  party  who,  as  beftire 
stated,  told  the  appellant  that  tbe  Jodg- 
ment would  probably  be  the  same  as  that 
against  his  associates;  that  he  wnsyouug 
and  Ignorant  of  the  effect  of  the  plea  of 
guilty,  and  believed  that  sentence  would 
t>e  suspended,  as  In  tbe  case  against  his 
said  associates.  Evidence  wa«  heard  upon 
the  motion,  and  it  clearly  Justided  the 
eoncloslou  that  tbe  appellant  was  guilty 
of  the  larceny  charged,  and  there  was  evi> 
dence  from  which  the  court  might  reason- 
ably hold  that  no  false  representations 
werE3  made  to  him,  and  no  iuducementa 
offered  to  pleadgullty  tnaald  charge.  The 
character  of  the  boy's  mother,  ijje  con- 
duct of  the  boy  while  in  Jail, and  a  conflict 
in  the  evidence  as  to  statements  made  out 
of  court,  contrary  to  hlsevldence  In  court, 
of  the  party  who  was  alleged  to  have  In- 
duced the  plea  of  guilty  npon  the  assur- 
ance of  a  suspended  sentence,  are  Involved 
in  the  record,  but  are  either  not  questions 
necessary  for  us  to  consider,  or  am  ques- 
tions Bflttied  by  the  trial  court  upon  the 
weight  ol  the  evidence,  and  not  subject  to 
review.  Both  sides  concede  that  the  right 
to  withdraw  the  plea  of  guilty  was  to  be 
exercised  within  the  discretion  of  the  court, 
and  that,  if  there  Is  an  abuse  of  such  dis- 
cretion, this  court  should  review  the  ac- 
tion, but.  If  no  such  abuse  Is  shown,  that 
this  court  will  not  review  the  action. 
This  concession  Is  afHrmcd  by  the  case  of 
Myers  v.  State,  115  Ind.  554, 18  N.  E.  Rep. 
42,  cited  by  the  appellant  as  authority  for 
the  contention  that  an  abuse  of  discretion 
has  been  shown  In  tbe  case  before  us. 
That  case  shows  a  materially  different 
state  of  tacts  (rum  that  existing  In  libls 
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case.  The  d^endant  there  was  Innocenc 
of  the  charxe,  was  poor  and  anableto  em- 
ploy conDHel  to  defend  It.  He  was  de- 
ceived by  the  sbertB  and  the  proaecoting 
attorney  by  falae  repreaentatfone  that  bis 
Bmtence.  If  he  pleaded  that  he  waa  guilty 
of  tbe  charge,  ebould  be  bat  two  years, 
when  that  Kiven  upon  his  plea  was  ten 
years.  Tbe  sherlfl  and  prosecuting  attor- 
ney were  ofttcers  of  the  court,  and  per- 
sons from  wbuse  official  positions  those 
of  ordinary  Intelligence  might  very  reason- 
ably Boppose  could  secure  the  promised 
sentence.  There  It  was  evident  that  the 
plea  bad  bt«n  Induced  by  fraud  and  mis- 
representation, and  that  an  innocent  man 
had  been  unjustly  ponlBhed.  Here  the  de- 
fendant was  clearly  gallty  of  tbe  larceny, 
and  he  had  not  been  the  victim  of  fraoda- 
lent  Inducements  In  entering  his  plea.  He 
had  ample  opportunity  to  withdraw  the 
plea  after  having  knowledge  that  he 
would  receive  punishment  and  after  being 
told  by  the  Judge  presiding  that  the  pun- 
ishment would  be  by  commitment  to  the 
reform  school.  The  age.  Intelligence,  and 
surroundings  of  tbe  appellant  were  before 
the  trial  court,  and  all  of  the  facts  were 
presented  and  there  considered,  where  the 
wltnesaea  and  the  appellant  could  be  re- 
garded and  tbMr  ntatements  weighed  with 
better  opportanltles  for  ascertaining  tbe 
truth  than  Is  aHorded  us  by  the  record. 
The  trial  Judge  acted  with  unusual  care 
to  avoid  Inflicting  a  panlsbment  without 
giving  the  appellant  a  fair  opportunity 
not  only  to  know  the  extent  of  punish- 
ment contemplated*  bat  t<)  withdraw  bis 
plea,  and  contest  the  charge.  If  pleas 
may  be  entered  and  acted  upon  by  the 
coarts,  and,  If  defendants  therein  are  dis- 
pleased with  the  punishment  inflicted,  and 
may  tor  slight  caase  or  false  claim  set 
aside  the  JudKinenta.  the  only  final  dispo- 
sition of  such  causet)  will  be  by  trials  upon 
pleas  of  not  guilty.  We  cannot  adopt  a 
rule  that  pleas  of  suUty  may  stand  where 
the  punishment  pleases  the  criminal,  bat 
may  not  stand  If  he  Is  displeased,  and  will 
deny  the  guilt  he  has  already  confessed. 
Nor  can  we  conclude  that  the  statements 
of  a  stranger  to  one  charged  with  crime, 
as  to  wbat  punishment  will  be  inflicted  on 
such  charge,  shall  be  sufficient  to  set  aside 
the  Judgment  when  the  punishment  In- 
flicted is  not  that  supposed.  The  appel- 
lant waa  In  tbe  sixteenth  year  of  his  age 
when  the  proceedinga  were  had  in  tbe 
trial  court,  and  the  record  does  not  dis- 
close that  be  was  less  Informed  as  to  his 
rights  than  could  have  been  expected  from 
one  of  that  age.  The  trial  court  was  in  a 
position  to  Judge  of  bis  Intelligence,  and 
this  court  Is  not,  and  we  cannot  presume 
agalnat  the  Judgment  of  the  trial  court 
upon  that  qnntlon.  Tbe  Judgment  la  In 
all  tbinga  affirmed. 
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PLUMMBR  V.  STATE. 
(Snpreme  Oonrt  of  Indbma.   Oct  10,  1883.) 

HOHICIDB— SaU^DSFBirBa— l^StRUOTIONB— BdR- 

DBN  ov  Paoor. 
1.  Thoagh  defendant  may  have  been  pnilty 
of  a  miwlemeaaor  authorizing  his  arrest  with- 


out a  warrant,  where  the  officer  pnnaed  de- 
fendant, and  struck  him  on  the  Disa.d  with  a 
billy,  and  then  shot  at  him  with  a  revolvo-, 
without  having  first  informed  defendant  of  any 
inteutioD  of  arresting  him,  and  without  any 
violence  or  resistance  on  tbe  part  of  defendant 
other  than  his  walking  toward  home  with  a  re- 
Tolver  in  his  hand,  and  telling  the  officer  to 
keep  away,  defendant  was  justified  in  defmd- 
iag  himself,  evoi  to  the  talting  of  the  offices 
life. 

£E.  On  a  trial  for  marder  it  is  error  to  in- 
Btrnct  the  jury  to  find  defendant  guilty  nnleea 
it  Ib  found  beyond  a  reasonable  doubt  that  the 
killing  was  justifiable  on  the  ground  of  self- 
defense,  or  unless  it  is  found  beyond  a  reason- 
able doubt  that  defendant  waa  of  unsound 
mind  at  the  time,  as  tbe  Instrnction  required 
defendant  to  prove  his  innocence  In  those  re- 
spects beyond  a  reasonable  doubt,  the  homicide 
beioe  established. 

Tt.  An  erroneous  Instruction  is  not  cured 
by  givinff  a  correct  one,  unless  the  er- 
roneous mstraction  la  th««b7  clearly  widif 
drawn. 

Appeal  from  circuit  court,  Benton  coun- 
ty;  D.  Z.  Wiley.  Judge. 

Jackson  Plummerwasconrlctedof  man- 
slaughter, and  appeals.  Beremed. 

Stuart  Bros,  ft  Hammond  and  Saundar- 
son  ftComparet,  for  appellant.  John  T. 

Browo,  tor  the  State. 

McCABE,  C.  J.  Appellant  was  Indict- 
ed by  the  graud  Jury  of  Newton  county, 
charging  him.  In  six  different  conuts,  wltb 
the  murder  of  James  Dorn.ln  the  first  and 
second  degrees,  la  the  different  coonta,  re- 
spectively. There  was  a  change  of  Tenne 
granted  to  tbe  court  below,  where,  on  a 
pleu  of  not  guilty  and  a  plea  of  Insanity, 
a  trial  resulted  In  a  verdict  finding  appdf 
lant  guilty  of  volnutary  manslaughter, 
aurl  fixing  his  punishment  at  15  years'  Im- 
prisonment in  the  state  prison.  After 
overruling  appellaut's  motions  for  a  new 
trial.  In  arrest,  and  to  be  discharged,  the 
court  below  rendered  Judgment  on  the 
verdict.  Among  the  errors  asalgned  here 
Is  the  overruling  the  motion  for  a  new 
trial,  and  among  the  reasons  assigned  for 
a  new  trial  were  tbe  giving,  and  refusing 
to  give,  certain  sperlfled  instructions,  and 
that  the  verdict  is  contrary  to  the  evi- 
dence. Itappeursfrom  theevldence,  whkta 
is  very  voluminous,  and  quite  Impracttva- 
hle  to  set  out  In  this  opinion,  that  tbe  de- 
ceased, James  Dorn,  was  a  stout  man,  48 
years  of  age,  with  no  ailment  except  at 
times  be  had  been  afflicted  with  rhenma- 
tiam,  though  beseemed  free  from  that  at 
the  time  of  blH  death ;  was  the  marabal  of 
the  town  of  Keutlaud,  and  had  been  for 
eight  or  nine  years.  Appellant.  Plummer. 
was  about  (to  years  old;  had  been  Buffer- 
ing with  chronic  diarrhea  contracted  to 
the  army,  for  which  he  was  receiving  a 
pension  ;  was  In  bud  health  generally,  and 
unable  to  work;  somewhat  smaller  than 
Dorn.  and  not  so  sfoat;  had  always  been 
peaceable  and  quiet;  bad  lived  In  Kent- 
land,  and  about  there,  ever  since  the  war, 
andowned  the  house  and  lot  In  said  town 
in  which  he  lived.  Tbe  town  board  of 
said  town  of  Kentland  had  made  an  order 
requiring  him  to  trim  certain  shade  trees 
there«m,  to  which  he  objected,  and,  pend- 
ing the  dispute  about  It,  appellaat.  Plum- 
mer, became  very  much  excited,  and  about 
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noon  on  the  20tb  day  of  Jaae,  1892,  he  left 
biB  boase  with  his  loaded  revolver  Id  bis 
hand,  and  went  onto  the  buainen  stmeta 
ut  Bald  town  inqnlrioK  (or  the  members  of 
said  town  board,  making  threats  that  be 
was  not  to  be  fooled  with,  saying  they 
bad  ordered  bla  trees  to  be  cnt  down, 
and  that  be  would  shoot  them;  and, 
while  so  talking  in  an  excited  manner  be 
would  frequently  brandish  bis  revolver 
around.  John  Keefo  told  him  that  the 
town  hoard  would  not  cut  his  sbade  trees 
down,  and  that  he  had  better  go  home. 
About  this  time,  one  Elliott  called  out  fur 
the  marshal,  or  Dorn,  and  perhaps  both, 
and  he  pointed  hln  revolverat  said  Elliott, 
and  said  to  him,  "Call  for  the  marshal 
again,  damn  you,  and  1  will  kill  you;" 
and  "Bring  on  your  marshal.  Ill  fix 
him.*  He  also  pointed  his  rerolver  at 
one  Conklln.B  member  of  the  town  board. 
Immediately  after  Keefe  advised  blm  to 
go  home,  he  started  In  the  direction  of  his 
home,  carrying  and  flourinhlng  his  re- 
volver in  bis  band.  While  be  was  yet  in 
sight  of  those  at  the  place  where  be  start- 
ed, and  atili  going  In  that  direction,  Dorn, 
the  marshal,  came  from  another  direction, 
np  to  the  place  from  which  Plummer  bad 
started.  Keefe  warned  Dorn  to  be  care* 
ful;  that  Pluuimerhad  a  gun.  Dam  then 
stopped,  took  bis  coat  from  his  arm  and 
laid  It  on  a  box,  changed  a  revolver  from 
his  left  to  bis  rlicht  hip  pocket,  and  took 
his  billy  In  bis  lett  hand,  and  started  on 
after  Plummer,  saying  he  was  not  alrald 
of  blm..  When  he  came  within  20  feet  of 
overtaking  Plummer,  they  both  walking 
in  the  sanie  direction,  he  took  out  bis  re> 
vol ver,  and  held  It  in  bis  right  baud,  and 
his  billy  In  his  lelt  hand,  and  ordered 
Plummer  to  put  up  bis  revolver.  Plum- 
mer told  him  to  keep  oft,  or  keep  back, 
while  Flamuer  walked  on.  looking  back 
at  I>om  as  he  followed  blm  ap,  Dorn  r»- 
peatedly  ordering  him  to  put  np  his  gun 
or  revolver,  and  Plummer  repeatedly 
warned  Dorn  to  keep  back,  or  keep  away 
from  blm.  While  the  two  were  thus  pro- 
ceeding, Dorn  dodged  behind  shade  trees 
on  the  sidewalk,  stepped  up  l>ehlnd  Plum- 
mer, as  one  ot  the  witnesses  expressed  U, 
on  bis  "tiptoes,"  and  struck  Plummer  on 
the  aide  of  his  head  with  his  blUy,  and 
then  on  the  back  und  arm,  which  knocked 
the  revdlTer  out  of  Plammer's  hand,  and 
tberenpon  Dorn  fired  on  Plummer,  missing 
him.  Immediately  thereafter,  Plummer 
fired  on  Dorn,  missing  him,  and  they  con- 
tinned  firing  at  each  otlier  nnlll  three  or 
tour  shots  bad  been  fired.  Dorn  Jumped 
behind  a  shade  tree,  and  was  making 
ready  to  fire  again,  when  Plummer  firetl 
the  fatal  shut  that  killed  Dorn,  and  he  fell 
down  and  died.  Dorn's  second  shot 
lodged  a  ball  Id  Plummer's  left  side,  mak- 
ing only  a  flesh  wound.  It  is  conceded 
that  Dorn  fired  the  first  shot,  though 
Flnmmw'a  first  shot  was  so  close  to 
Dorn's  first  that  It  was  diSlenlt  to  tell 
wbJcb  one  was  first.  There  Is  no  direct 
evidence  as  to  what  Dorn,  the  marshal, 
WHS  intending  to  do  with  Plummer.  but 
the  theory  of  the  state  Is  that  he  was  in- 
tending and  attempting  to  arrest  Plum- 
mer without  a  warrant,  for  bis  several 
acts  in  pointing  bla  revolver  at  Elliott 
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and  Conklln,  and  for  carrying  such  re- 
volver with  the  Intent  or  avowed  purpose 
of  injuring  his  fellow  man.  Dorn  did  not 
inform  Plummer  that  be  desired  ortntend- 
ed  to  arrent  him.  In  a  written  statement 
made  by  Plummer,  read  lu  evidence,  be 
states  that  Elliott  began  to  call  for  Mar- 
shal Dorn,  iiH  he  supposed,  to  arrest  him. 
Plummer  knew  that  Dorn  was  marshal  of 
the  town.  Both  odenees  for  which  It  Is 
claimed  the  marshal  was  attempting  to 
arrest  Plummer  were  misdemeanors. 
Rev.  St.  18A1,§S  1984,  19S5. 

A  marshal  Is  not  authorised  to  arrest  In 
all  cases  (or  mlHdemeani>rs  without  a 
warrant.  He  can  only  arrest  for  such 
offenses  without  a  warrant  when  the 
offense  Is  committed  In  his  presence  or 
sight.  Rev.  St.  1881 ,  $5  1V02,  697<t;  section 
82S,  Elliott's  Hupp.;  Doering  v.  State,  49 
Ind.  66;  Bow  v.  Beckner.  8  Ind.  475;  Gil- 
lett.  Crlm.  Law.  9  156;  Murfree,  Sber.  9 
1161.  The  attorneys  for  the  state  concede 
this  to  be  the  law,  but  they  contend  that 
Inasmuch  as  some  of  the  witnesses  testify 
that,  when  Elliott  called  the  marshal.  In 
their  opinion  he  was  wlUhln  hearing,  and 
could  have  heard  the  call,  and  come  onto 
the  scene  within  a  minute  or  two,  he  was, 
in  contemplation  of  law,  prment,  or  the 
alleged  offenses  were  committed  In  his 
presence,  in  contemplation  of  law.  They 
cite  Wlltse  V.  Hoit,  U5  Ind.  469.  Tbat  casa 
lends  some  support  to  that  contention. 
Assuming,  bowever,  without  deciding, 
that  the  alleged  offenses  were  committed 
In  tbe  presence  or  sight  of.  Marshal  Dorn. 
within  the  meaning  of  the  law.  and  that 
he  therefore  bad  l^al  authority  to  make 
the  arrest  without  a  warrant,  we  are  led 
to  inquire  whether  he  confined  himself  to 
the  limits  prescribed  by  the  law  In  the  ex- 
ercise of  tbat  antbority,  and.  It  be  tran* 
Bcended  those  limits,  wbnt  etiect  that  bad 
upon  bis  authority,  even  If  be  bad  the 
right  to  make  the  arrest  without  a  war- 
rant. He  stepped  up  behind  Plummer, 
and  without  requesting  him  to  submit  to 
arrest,  or  Inlorming  him  that  be  desired 
to  arrest  him.  with  his  revolver  In  one 
hand  and  bis  billy  In  ttae  other,  and  with- 
out any  act  or  provocation  or  resistance 
on  the  part  of  PInmmer  other  than  his 
traveling  on  towards  bis  home  with  bla 
revolver  In  his  hand,  and  telling  Dorn  to 
keep  back,  or  keep  away  from  blm.  Dorn 
struck  blm  on  the  side  of  the  bead  with 
said  billy,  which  was  a  policeman's  club. 
The  law  does  not  allow  a  peace  officer  to 
use  more  force  than  Ib  neceBsary  to  effect 
an  arrest,  (1  kmer.  &  Eng.  Bnc.  Law,  745, 
and  authorities  there  cited ;)  and.  If  be  do 
use  such  unnecessary  force,  he  thereby 
becomes  a  trespasser  from  the  beginning, 
and  maybe  lawfully  resisted,  (Murfree, 
Shpr.  9  1164a,  and  authorities  there  cited: 
Id.  9§  1100. 14S;  Jarratt  v.  Owathmey,  6 
Blackf.  ^7;  Burton  v.  Gala  way.  20  Ind. 
468.)  I!  the  officer  la  resisted  before  he  baa 
used  needless  lores  and  vlulenee,  be  may 
then  press  forward  and  overcome  snrb  re- 
sistance, even  to  the  taking  the  life  of  the 

rtraon  arrested,  if  absolutely  necessary. 
Blsb.  Grim.  Proc.  9  160;  1  Amer.  ft  Eng. 
Enc.  Law,746,and  aQthorllies  there  cited; 
Murfree.  8her.  911648.  But  here  the  evi- 
dence wholly  faila  to  Bbow  any  nocesslty 
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for  the  marahara  act  Id  etriklng  Plummer 
uu  tbe  beat!  with  his  club.  Be  therefore 
was  a  trenpasmr  In  dulng  no,  aod  waa 
grullty  of  an  agsTRvated  assaTilt  aud  bat- 
tery on  Plommer.  He  did  not  atop  at 
that,  but  he  shut  at  Plummer  with  his  re- 
vulrer  Immediately  after  he  atruck  him  on 
the  head,  and  helore  Plnmnier  had  Qrcd  at 
him.  Thia  grave  Fluinmer  a  clear  rleht  to 
defend  htmaeK,  ev«i  to  tlie  taking  the  life 
ofbfa  assailant.  Tt  la  nut  necessary,  to 
antborlM  one  to  ezerclne  tbe  rlieht  of  seir- 
defenae,  that  the  aepallant  ahould  In  fact 
roQtemplHte  Injury  to  lilm.  If  he  believed, 
and  had  reason  to  believe,  from  the  ac- 
tions of  his  assailant,  that  he  is  In  danger 
of  recfilvlng  great  bodily  barm, be  may  de- 
lend  himself  to  a  reasonableeztent.  West 
V.  Htate,  68  Ind.  113;  Agee  v.  State,  64  Ind. 
840:  McT)ermott  v.  State.  80  Ind.  J87. 
When  a  ppraoa,  being  without  fault.  Is  in 
a  place  where  he  baa  a  right  to  be,  and  la 
violently  assaulted,  he  may,  without  re- 
treating, repel  force  by  force,  and  if,  In  the 
reaaonable  exerclsn  of  his  right  of  self- 
defense,  bis  assailant  Is  killed,  be  Is  Jnstl- 
flable.  Bnnyan  t.  State,  57  Ind.  80;  Mil- 
ler T.  State. 74  Ind.  1.  These  principles  ap- 
ply as  well  to  an  officer  attempting  to 
make  an  arreat,  wbo  abusea  his  authority 
and  transcends  the  bounds  ti:ere<if  by  the 
use  of  anneceasary  force  and  violence,  as 
they  do  to  a  private  individual  who  ua- 
lawfally  usea  uuch  force  and  Tlolance. 
Agee  T.  State,  64  Ind.  844;  Joora  t.  State, 
S6  Tex.  App.  1,  0  S.  W.  Sep.  58;  1  Amer.  & 
Eng.  Enc.  l^aw,  745,  and  note  1;  Golden 
V.  State,  IS.  C.  292;  Bearerts  v.  State.  4 
Tex.  App.  176 ;  Skid i nore t.  State.  43  Tex.  93. 
Plummer  was  on  the  street,  going  home. 
He  had  a  right  to  be  there,  and  he  had  a 
right  to  carry  bla  revolver  home  with 
him,  and  even  tbough  the  marshal  sup* 
posed  b«  waa  carrying  It  openly,  with  in- 
tent or  avowed  parboae  of  Injuring  hla 
fellow  man,  that  did  not  Justify  the  ex- 
treme measarea  be  resorted  to.  He  ap< 
proacbed  PUimmijr  with  his  revolver  In 
one  band  and  bla  club  In  the  other,  and 
struck  Plummer  on  tbe  head.  This  fur- 
nished reaaonable  ground  for  the  belief  in 
Plamner's  mind  that  be  was  iu  danger  of 
receiving  great  bodily  harm,  and  the  clr- 
cumstancea  show  that  be  did  believe  it; 
and.  though  Plummer  may  have  Instantly 
begun  to  prepare  to  defend  himself  agulnst 
this  nnlawful  assault,  he  did  not  shoot 
until  after  Dorn  flred  on  him.  The  stat- 
ute provides  that  an  arrest  under  a  war- 
rant is  made  by  an  actual  restraint  uf  tbe 
defendant,  or  by  bis  submlBslon  to  the 
coetody  of  the  officer,  but  that  the  person 
arrested  shnll  not  be  subject  to  any  more 
restraint  tlian  Is  necessary  for  his  arreat 
and  detention, and  the  officer  must  Inform 
him  that  he  acts  under  the  authority  of  a 
warrant,  end  show  it.  It  required.  Rev. 
St.  1881.  SS  16B7, 1688.  Where  an  arrest  Is 
made  for  a  misdemeanor,  without  a  war- 
rant, tbe  reasona  for  requesting  tbe  person 
to  submit  to  such  arrest  are  as  great  as.  If 
not  greater  than,  where  there  is  a  war- 
rant. We  are  constrnlned  to  hold  that 
Dorn,  if  be  even  had  the  right  to  make  the 
arrest  without  a  warrant,  abused  that 
aathority  by  striking  Plummer  over  the 
nead  with  bla  poUceman*B  «Iub.   Had  he 


informed  Plummer  that  be  Intended  to 
arreat  blm,  and  requested  bim  to  submit 
to  such  arreat,  and  then  Plummer  had  re- 
fused to  submit,  and  resisted,  or  threat- 
ened to  resist,  arrest,  with  any  demon- 
stration of  force,  a  %-ery  different  question 
would  have  been  presented.  In  such  a 
case  the  officer,  as  we  have  seen,  having 
antborlty  to  arrest,  would  have  been  Jus- 
tified In  using  force  sufficient  and  necea- 
aary  to  overcome  auch  realatance,  even  to 
the  taking  of  tbe  life  of  ths  person  be  waa 
attf>mptlng  to  arreat.  We  therefore  bold 
tbat  tbe  verdict  was  contrary  to  tbeevi 
dence. 

The  ninth  InstructloD  of  the  series  of  in- 
structions given  by  the  court  on  Its  own 
motion  waa  to  the  effect  that  Dorn  bad  a 
right  to  strike  Plummer  with  his  billy  or 
club  for  tbe  purpose  of  making  blm  aor- 
render  to  bis  authority.  This  was  error. 
The  fourteenth  Instruction  of  said  series 
was  as  follows:  "(14)  If  you  find  from 
tbe  evidence  that,  on  the  day  ot  the  al- 
leged homicide,  tbe  defendant  left  his  bouse 
In  tbe  town  uf  Eentland,  Indiana,  at 
about  or  shortly  after  noon,  with  a 
loaded  revolver  in  bis  poeaesalon,  and 
that  with  such  revolver  he  went  upon  tbe 
public  streets  of  Kentland,  where  citlxens 
were  passing  to  and  fro;  that,  when  he 
was  upon  tbe  street  or  streets,  he  openly 
carried  said  revolver  In  bis  baud  or 
handa;  tbat  be  was  In  an  exdtetl  condi- 
tion of  mind,  and  while  In  this  condition 
he  inquired  for  members  of  the  town 
board,  and  made  threatening  remarks 
aboQt  tbe  members  of  said  town  board, 
or  any  other  cititen  of  said  town,  or  any 
other  fellow  man,  with  intention  and  pur- 
pose to  injure  such  person  or  persons; 
and  If  ytia  further  And  that  he  then  and 
there  flourished  or  brandished  eaid  re- 
volver,—then  I  Instruct  yon  that  such 
open  wearing  or  carrying  eaid  revolver 
was  a  violation  of  a  criminal  statute  of 
this  state,  and  that  the  defendant  was  a 
wroDftdoer,  and  for  which  violation  ot 
law  he  was  subject  to  immediate  arrest 
without  a  warrant,  and  could  have  been 
held  In  custody  until  a  legal  warrant 
could  have  been  procured,  and  proceed- 
IngH  had  under  It,  according  to  law.  And 
If  yon  further  find  that  while  said  defend- 
ant was  on  the  street  flourishing  or  bran- 
dishing hla  revolver,  if  In  fact  yuq  eh*  And. 
he  was  talking  or  muttering  to  him- 
self, or  If  you  further  Hnd  under  the  facts 
stated,  If  they  be  facts,  that  while  he  was 
In  con  versatlon  with  others,  or  talking  nr 
muttering  to  himself,  one  J.  R.  Elliott 
called  for  tbe  town  murehal  In  a  lood 
tone,  so  that  the  defendant  heard  bim, 
and  that  he  immediately  turned  toward 
the  said  Elliott,  and  pointed  said  revolver 
at  him,  although  yuu  may  find  be  was 
some  distance  away,  and  If  you  find  that 
when  he  pointed  said  revolver  at  tbe 
said  Elliott,  if  you  find  tbat  be  did  so 
point  it,  he  cried  out:  'Bring  on  jour 
marshal.  I'll  flx  him,'  or  wotds  to  that 
effect,  then  I  Instruct  you  that  such  point- 
ing at  said  Elliott,  whether  it  waa  done 
with  wicked  Intent  or  for  mere  foollBliness 
or  In  Jest,  waa  a  violation  of  a  criminal 
statute  til  this  state,  for  which  the  defend- 
ant was  liable  to  Immediate  arreat  wlch- 
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oat  a  warrant,  and  coold  be  held  ontU 
Boch  reasonable  time  that  a  legal  warrant 
coTild  be  obtained,  upon  which  he  ennld 
be  legally  tried.  And  I  Inntruct  yon  fur- 
ther that  under  the  facts  stated.  If  they 
be  facts,  and  while  the  said  defendant  was 
BtUl  upon  the  street,  and  the  marshal 
came  upon  the  street,  thuDgb  at  some 
distance  away,  but  where  be  cuuld  see 
the  defendant  while  be  was  still  floorlsh- 
tng  and  brandishing  his  revoWer,  or  while 
be  was  atiti  pointing  it  towards  the  said 
Elliott,  it  was  not  only  bis  right,  but  bis 
dnty,  as  a  peace  officer,  to  pursue  and 
arrest  the  defendant  without  a  legal  war^ 
rant,  and  such  arrest.  If  made,  would  be 
Justifiable  under  the  law.  And  I  Instruct 
you  farther  that  If  yon  find  from  the  evi- 
dence tliat  the  said  marshal.  James  Dora, 
under  the  facts  above  stated  In  this  In- 
strurtfon,  If  they  be  facts,  pursued  the  de> 
fendent,  eren  chough  yoa  may  flad  the 
defendant  waa  going  towards  hia  bouse, 
with  the  Intantlon  of  arresting  the  de- 
fendant for  said  violation  of  law,  and, 
when  thesald  Dom  came  np  tn  or  near 
the  defendant,  he  found  the  defendant  still 
bad  bis  revolver  la  his  band,  that  he  was 
talking  to  himself,  and  was  acting  Id  an 
nnnatural  manner,  either  from  excite- 
meat,  anger,  or  otberwlse;  and  U  70a  find 
from  the  evidence  that  tbo  said  Dom 
called  to  the  defendant,  and  commanded 
talm  to  put  up  his  gun  or  revolver;  and  If 
yoa  fort ber  find  from  the  evidence  that. 
Instead  of  putting  up  his  revolver,  he 
turned  towards  the  marsbal,  poluted  his 
revolverat  him.flonrlsbed  and  brandished 
It  Id  his  face,  and  made  any  threatening 
reinarM  to  the  marshal;  and  IF  yoa  find 
that  the  defendant  knew  Dorn  was  the 
marshul,— then  I  instruct  yoa  that  each 
acts  of  the  defendant  would  bein  violation 
of  the  criminal  la  w  of  this  state,  for  which 
he  was  liable  to  immediate  arrest  without 
a  warrant;  and  It  was  not  only  the 
right,  but  the  duty,  of  the  marshal  to  ar* 
rest  bim  at  once,  and  the  marshal  was 
autbnriied  to  aae  such  force  as  was  nec- 
essary to  accompllBb  bis  arrest.  And  it 
you  find  that  the  said  Dorn  did,  as  nneh 
marshal,  in  diseharve  of  bis  duties  on  a 
peace  officer  of  said  town,  undertake  to 
arrest  the  said  defendant,  that  the  de- 
fendant resisted  bis  attempts  to  arrest 
talm.  and  that  Dorn  did  not  ase  anneees* 
sary  force  or  rigor  tn  attempting  to  make 
the  arrest,  and  that,  while  he  was  so  at- 
tempting to  make  snld  arrest,  the  defend- 
ant shot  and  killed  talm,  then  yon  should 
find  the  defendant  guilty,  unless  yoa  find 
beyond  a  reasonable  doubt  that  the  kill- 
ing was  Justifiable  on  the  ground  of  self-d^ 
feose,  or  unless  yoa  find,  beyond  a  rea- 
sonable  doubt,  that  the  defendant  was  of 
unsonud  mind  at  the  time. " 

There  are  several  errors  in  this  Instruc- 
tion. The  flrat  Is  that  It  in  effect  tells  the 
Jury  tha  t  If  the  appellant.  In  an  excited  eta  te 
ol  mind,  Inquired  tor  members  of  the  town 
board,  and  made  threatening  or  mena- 
cing remarks  about  tbem,  or  any  other 
citizen  (if  said  town,  or  any  other  fellow 
man,  with  Intention  to  Injnre  such  person 
or  persons,  and  If  he  flourished  or  bran- 
dished said  revolver,  then  sach  oi>en  wear* 
ing  waa  «  violation  of  a  criminal  atatote 
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of  this  state.  It  Is  only  the  act  of  openly 
carrying  or  wearing  a  dangerous  or  deadly 
weapon  with  Intent  oravowed  purpose  of 
Injuring  a  fellow  man  that  Is  made  crimi- 
nal by  the  statnte.  Rev.  Ht.  1881.  fi  198S. 
That  part  of  the  Instruction  makes  the  of- 
fense to  eoDaiat  of  making  threatening  or 
menacing  remarks  about  the  town- board 
or  other  citizen  with  Intent  to  injure,  etc.. 
Instead  of  the  act  of  openly  carrying  the 
revolver  with  such  intent.  The  iuHtrue- 
tion  was  erroneous  In  that  It,  In  effect, 
told  tbe  ]nry  that  for  pointing  bis  re* 
TolvOT  at  Elliott,  and  aaylDg,  **  Bring  on 
your  roanibal.  I'll  fix  blm,"  the  defend- 
ant was  liable  to  immediate  arrc«t  with- 
out a  warrant,  and  that  It  was  tbe  right 
and  duty  of  tbe  marsbal  to  pursue  and 
arrest  bim.  though  no  part  of  said  acts 
were  perpetrated  either  In  tbe  presence 
or  sight  of  the  officer,  becanea  it  says: 
"And  while  the  defendant  waa  stUl  upon 
tbe  street,  and  the  marsbal  came  upon 
the  street,  though  at  some  distance  away, 
bnt  where  be  could  seethe  defendant  while 
he  was  still  fiourlsbing  and  brandishing 
bis  revolver,  or  while  he  was  still  point- 
ing It  toward  said  Elliott,"  then  be  might 
make  tbe  arrest,  etc.  Tbe  Instruction  had 
already  told  thelarj  that  potntlng  the  re> 
Tolver  at  Elliott  wonld  be  aofflclent  cause 
for  arrdst  without  a  warrant,  and  then 
supplemented  the  same  by  stating,  as  a 
quaUflcation  thereto,  the  proviso  that 
tbe  officer  was  near  enough  to  see  the  act 
done,  but  puts  It.  "conld  see  defendant 
while  he  was  flourishing  and  brandishing 
his  revolver,  ur  while  he  was  atlU  point- 
ing It  at  BUlott. "  This  would  leave  tbe 
Jury  to  conclude  that  the  officer  wonld 
have  the  right  to  make  the  arrest  if  he 
saw  tbe  defendant  either  brandishing  his 
revolvw  or  pointing  it  at  Elliott.  The 
statute  does  not  make  the  brandishing  or 
flourishing  a  dangerous  or  deadly  weapon 
a  tttfsdemeanor,  bat  it  la  the  drawing,  or 
threatening  to  draw,  such  a  weapon 
upon  any  other  person, that  Is  made  crim- 
inal. Rev.  »t.  1881,  S  1984.  Tbe  Instmetlon 
proceeded  upon  the  theory  that  appellant 
had  resisted  arrest,  and,  while  so  doing, 
made  threatening  remarks  towards  the 
marshal.  There  was  no  evidence  of  either, 
and  the  instruction  was  calculated  to 
mislead  the  Jury  to  conclude  that  thnre 
bad  been  such  evidence.  There  are  per- 
haps other  respects  In  which  the  Instrue* 
tion  set  oat  was  erroneoos. 

Tbe  fifteenth  instrnctlon  by  the  court  of 
its  own  motion  Is  still  more  objection- 
able, because  it  told  the  Jury  that  a  peace 
officer  might  make  an  arrest  In  sucb  a 
case  without  a  warrant,  and  without 
any  qualification  whatever.  This,  we 
have  seen,  is  not  tbe  law.  Bnt  tbe  most 
serlnns  and  fatal  objection  to  tbe  four- 
teenth Instrnctlon  above  set  out  is  tbe 
concluding  part,  which  tells  the  Jury,  if 
they  find  a  certain  state  of  facts  recapitu- 
lated to  be  true,  then  they  must  find  the 
defendant  guilty,  unlem  they  And  beyond 
a  reasonable  doubt  that  tbe  hilling  was 
Justifiable  «tt  the  ground  of  self-defense,  or 
unless  they  find,  beyond  a  reasonable 
doubt,  that  the  defendant  was  of  unsound 
mind  at  the  time.  The  sixteenth  repeats 
tbe  same  proposition  as  to  the  defense  of 
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Insanity.  As  long  an  there  ta  a  reason- 
able doabt  of  the  sanity  of  a  defendant  In 
a  criminal  case  at  the  time  of  the  comnilB- 
slnn  of  the  alleged  offense,  there  mast  nec- 
essarily be  a  reasonable  doubt  of  his  sullt, 
and,  ae  long  as  there  is  a  reasonable 
doDbt  whether  tbebomiclde  was  not  com- 
mitted in  the  reasonable  exercise  of  the 
right  of  self-defense,  there  Is  also  a  rea- 
sonable doubt  ul  the  gallt  of  the  aecnsed. 
Tbe  Instructions  In  question  required  the 
defendant  to  prove  his  Innocence  In  that 
respect  beyond  a  reasonable  doubt,  tbe 
bomldde  being  eatablUihed.  There  was 
much  eTidencQ  tending  to  prove  appel- 
lant's Insanity  at  the  time  of  the  commis- 
sion of  the  alleged  offense,  and  the  evi- 
dence strongly  tended  to  establlsb  that 
tbe  homicide  was  committed  tn  self-de- 
fense. It  was  therefore  error  to  Instrnct 
the  Jury  that  they  should  find  the  defend- 
ant guilty  unless  they  found  beyond  a 
reaaonable  doubt  that  tbe  kUllnie  was 
Justifiable  on  the  ground  of  aelf-defense, 
or  unless  they  found  beyond  a  reasonable 
doatit  that  the  defendant  was  of  unsound 
mind  at  the  time.  Polk  v.  State,  19  Ind. 
170;  Stevens  T.  State,  81  lad.  486;  Guotlg 
T.  state.  66  Jnd.  94;  McDougal  v.  State, 
88  Ind.  24;  Plake  v.  State,  121  Ind.  488,  S 
N.  E.  Bep.  278.  Tbe  attorneys  tor  the 
state,  conceding  that  the  instructions 
□nder  couslderation  were  ermneons  In 
tbe  respect  mentioned,  claimed  that  Id  the 
Instructions  given  at  the  request  of  tbe 
appellant,  and  those  given  at  the  request 
of  the  state,  and  those  given  by  the  court 
on  ItA  own  motion,  all  of  whlcb  are  ex- 
ceedingly Tolumlnoas,  the  court  bad  cor- 
rectly Instructed  the  Jury  upon  the  point 
In  qneHtlnn  at  least  25  times,  and  that 
therefore  It  must  have  been  a  "slip  of  tbe 
pen"  by  which  the  court  had  made  these 
two  read  as  tbey  do,  and  therefore  they 
say  we  cannot  think  that  ft  could  have 
Influenced  the  Jury  to  find  the  defendaiit 
guilty.  It  Is  true  that  quite  a  number  of 
tbe  Instmetlons  given  do  correctly  state 
tbe  law  on  the  point  In  quratlon;  but  tbla 
court  has  frequently  deddtid  that  an  er- 
roneous Inatructlon  cannot  be  cnred  by 
giving  a  correct  one,  unless  the  erroneous 
Instruction  Is  thereby  plainly  withdrawn. 
McDoufical  T.  State,  supra;  KIngen  v. 
State,  46  Ind.  618;  Howard  v.  State,  50 
Ind.  100:  Klrland  v.  State,  4S  Ind.  146; 
Heyl  V.  State,  109  Ind.  589,  10  N.  E.  Bep. 
916.  There  was  no  attempt  to  withdraw 
the  erroneuns  parts  of  the  Instructions 
mentiuned.  The  Instructions  were  all  In 
writing,  and  none  of  them  attempted  to 
withdraw  tbe  erroneous  Instractlon.  Tbe 
judgment  Is  reversed,  with  Instrnctlona  to 
sustain  tbe  motloD  tor  a  new  trIaL 

(U6  lad.  so 

DAVIDSON  V.  STATE. 
(S-ipreme  Conrt  of  IndlaDa.    Oct  13.  1893.) 

BOMICIDI  —  iKDIOmBKT  —  BVIDBNCB  —  IRSTSDO- 
VlOnS— JUBORB— CSAX£BXOB— SpBCUL  TeBH  OF 

CoDRV— VALwrrr. 

1.  An  indictment  for  mnrder,  which  al- 
leges that  defendant  Inflicted  a  mortal  wound 
on  the  body  of  deceased,  at  A.  county,  hi  the 
■tate  of  Indiana,  at  a  date  named,  of  which 
mortal  wound  bm  tbm  and  theca  died*  Is  not 


open  to  the  objection  that  It  does  not  allege  In 
what  county  deceased  died,  If  such  all^tion 
Is  material. 

2.  In  a  mnrder  case  It  appeared  that  d^ 
ceased  was  defendant's  nncle.  Defendant,  an 
unmarried  man,  resided  with  him  a  while,  dni^ 

which  time  deceaited  deeded  him  80  acres 
of  land,  the  deed  proriding  that  he  aliould 
maintain  the  nncle  during  his  iif e^  Afterwards, 
owing  to  disagreement,  defendant  went  aboot 
three  miles  distant  to  ilTe,  and  an  action  was 
soon  commenced  to  set  aside  sneh  deed.  Not 
long  thereafter  deceased  was  foond  fai  hia 
stable,  with  his  ribs  broken,  having  been  suf- 
focated. The  theoFT  of  the  state  was  that 
defendant  mnrdered  deceased  at  the  bons^  and 
carried  the  body  to  the  stable,  to  create  tha 
impression  that  he  was  killed  by  the  horses. 
Bad,  that  evidence  that  deceased  was  old  and 
feeble,  and  that  defendant  was  young  and 
stoat,  was  properly  admitted. 

8.  In  snch  case,  evidence  as  to  the  pm^ 
erty  decMsed  owned,  and  Its  valuflh  was  ad- 
mimble  on  the  question  of  motive. 

4.  It  Is  not  error  to  permit  the  state  to  ex- 
hibit to  the  Jaty  the  clothing  found  on  de- 
ceased, and  show  the  powtlon  in  which  his 
body  was  found,  and  the  condidai  of  things 
at  tlie  house  immediately  after  it  was  found. 

5.  Proof  of  anr  declaration  br  defendant 
tending  to  show  the  relations  griaHng  between 
him  and  deceased  is  admissible. 

6l  It  was  also  i^oper  to  mdndt  In  evidence 
a  deed  from  deceased  to  defendant  In  ouiridei^ 
ation  of  which  the  latter  agreed  to  sansKt  tbe 
former  daring  his  life. 

7.  The  &ct  that  the  aeknowledgmemt  vt 
each  deed  was  void  does  not  read«  It  inad- 
missible. 

8.  An  acknowledgment  taken  by  a  notary 
who  Is  at  tbe  time  d^potv  connty  auditor  is  not 
void,  since  such  notaity  is,  at  least,  an  f^cer 
de  facto,  and  his  acts  are  vaUd  as  to  third  par- 

ties. 

9.  In  a  mnrder  case  the  voluntary  stat*- 

ments  made  by  dtfendant  at  the  coronals  in- 
quest, and  signed  by  him,  are  admissible  In 
evidence  against  Mm;  and  to  render  them  ad- 
missible It  is  not  necessary  to  Introduce  all  tb» 
proceedings  at  the  inquest. 

10.  It  IS  not  necessary  that  a  hypotheticB] 
question  propounded  to  an  emert  witness  diall 
embrace  all  the  facts  as  to  the  parUcular  auln 
ject  under  Investigation. 

11.  In  a  murder  case.  It  is  not  vror  not  to 
permit  defendant  to  prove,  by  eross-ezamlna- 
tlon  of  the  states  witnesses,  that  deceased  had 
the  reputation  of  being  a  strong,  quarrdsome 
man,  ready  to  fight  at  any  time,  where  such 
reputation  is  not  referred  to  in  thdr  evidence 
In  chief:  especially  where,  under  tbe  theory  on 
which  the  case  is  tried,  such  evideuee  is  im- 
material. 

12.  Nor  Is  It  error  not  to  permit  defendant 
to  shew  that  he  said.  In  tbe  absence  of  de- 
ceased, that  he  eonld  not  live  with  the  lattes^ 
and  tniat  as  soon  as  he  got  hb  wood  and  crms 
off  he  Intended  to  deed  the  land  back  that  de- 
ceased deeded  to  him;  ^ee  sneh  declaiatiim 
Is  self-servine. 

13.  Defendant  offered  evidence  that  soon 
after  the  body  was  discovered,  a  tramp,  who 
had  been  stopping  abont  three  weeks  in  tha 
neighborhood,  appeared  at  deceased's  premises, 
demanded  that  the  body  be  taken  to  the  house, 
and  attempted  to  exercise  supervision  over  it| 
that  he  said  that  it  should  not  remain  in  the 
bam  longer,  and  that  the  coroner's  jury  would 
not  know  anything  about  it  anyway;  that  on 
account  of  his  conduct*  he  was  threatened  with 
arrest;  that  he  had  been  aecnsed  of  robbery, 
and  the  officers  were  looking  for  him;  and  that 
on  the  night  of  the  murder  he  was  not  at  the 
house  where  he  usually  stayed.  BM,  that 
such  evidence  was  properly  excluded. 

14.  It  la  not  error  to  exclude  competent  evi- 
dence when  offered  In  connectloa  with  lncoin< 
potent  OTidsncsk  rineo  It  k  net  tiio  daty  «(  thi 
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oart.  bnt  of  th«  party  offering  tt,  to  separate  It. 

16.  In  a  miirdn-  case.  It  Is  not  error  to 
rhnrKe  that  malice  Indades  not  only  hatred 
.nd  revenge,  bat  every  other  unlawful  and  nn- 
ustitiiible  act;  that  it  la  not  confined  to  111  will 
owards  an  Individ  aal,  but  is  Intended  to  de- 
lete an  action  flowing  from  any  wicked  or  cor- 
•upt  motive,— a  thins  done  with  a  wicked 
nind,  attended  with  snch  drcamstances  as 
)lainly  indicate  a  heart  regardless  of  MtAaX 
lotv,  and  fatally  bent  on  mbcUaf.  McDonel 
r.  State,  90  Ind.  320,  followed. 

10.  A  charge  that  "among"  tbe  nsnal  evl- 
lences  of  premeditation  are  previoos  difficulty, 
11  will,  and  hatred,  preTions  threats  to  kill, 
ind  previona  preparauoQ  to  take  life^  is  not 
)pen  to  the  objection  that  It  does  not  enumer- 
i,t«  all  the  evlaeoces  of  premedltadoa,  since  it 
loes  not  purport  to  do  so. 

17.  A  request  to  charge  that,  if  thwe  was 
tny  one  single  fact  proved  to  the  satisfaction 
of  the  Jury  by  a  preponderance  of  the  evi- 
dence, inconsiatent  with  defendant's  guilt,  It 
miB  sufficient  to  raise  a  reasonable  doubt,  is 
too  broad,  and  proper^  refused. 

1&  At  defendant's  request,  the  court  char- 
ged that  the  law  presumed  his  character  to  be 
good  until  the  contrary  appeared  from  the  evi- 
aenee,  and  that  he  waa  under  no  obligation  to 
prore  a  good  character.  Bel4j  tliat  it  was  not 
error  to  refuse  to  charge  farther  that  the  law 
presumed  defendant  haa  a  mod  diaractor  and 
reputation  as  a  peaceable  ana  humane  mas  nn- 
til  tbe  contrary  waa  shown  by  the  evidence. 

19.  An  instruction  which  attempts  to  throw 
discredit  on  certain  evidoice  for  the  state  in  a 
uurdH'  case  Is  properly  refused. 

20.  In  a  murder  cose,  it  appeared  that  de- 
fendant filed  an  affidavit  on  which  he  asked 
tbe  court  to  postpone  the  trial,  and  set  it  for 
hearine  at  a  special  term,  to  be  held  six  weeks 
thereafter;  that  the  request  was  granted,  and 
at  such  special  term  he  appeared  in  person  and 
by  attorney,  and  without  objection  examined 
and  rejected  Juiws,  and  mOTed  the  court  to  re- 
quire the  jury  commiBsioner  to  draw  from  the 
box  a  special  Jtiry  to  try  the  case.  Edd,  that 
tbe  overruling  ot  an  objection  to  trial  at  tbe 
spedal  term  will  not  be  held  etror,  as  the  stat- 
ute anthorizes  special  terms  when  necessary, 
and  it  will  be  presumed  that  Hie  court  rightt* 
fully  assumed  Jurisdiction. 

21.  It  is  not  an  abuse  of  discretion  for  the 
court,  in  a  murder  case,  to  permit  the  state  to 
challenge  for  cause  a  Juror  who  answers  that 
he  has  conscientious  scruples  against  affiiing 
the  death  poialty  In  a  capital  case. 

Appeal  from  circuit  coart,  Whitley  conn- 
ty :  J.  W.  Adair.  JudKe. 

Thomaa  Darldaon,  Jr.,  was  eonvlctad  ot 
morder  In  tba  flrat  degree,  and  be  appeals. 
Affirmed. 

8.  H.  Hencb  and  0.  M.  Dawaon,  for  ap- 
pMant.  A.  O.  Smith,  tor  the  Stats. 

COFFET,  J.  The  appellant  waa  Indict- 
ed In  the  Allen  circuit  court  on  the  7tb 
day  ot  Febraary,  1890,  upon  a  charge  of 
marder  la  the  first  degree.  Upon  his  up- 
plication,  tbe  venun  of  tbe  cause  was 
changed  to  tbe  Whitley  circuit  coart, 
where  fl  trial  resulted  In  bis  conTlctlon. 
He  appeals  to  this  court,  and  asslKna  as 
error:  nrat,  that  tbe  dreoU  court  erred 
in  oTerrnllng  bis  motion  to  qnasb  tbe  In- 
dictment; second,  that  tbe  circuit  court 
erred  in  overmllnK  his  motion  for  a  new 
trial. 

Tbe  Indictment  In  thecase  Is  In  the  usual 
form,  and  contains  alt  tbe  allegatlonH 
usually  fooud  In  au  Indictment  formnrder. 
The  objection. urged  against  it  U  that  It 


does  not  aHege  In  what  county  the  de- 
ceased died.  Tbe  supposed  defect  does 
not  lu  fact  exist.  The  Indictment  alleges 
that  the  appellant  Inflicted  a  mortal 
wound  upon  the  body  of  the  deceased  at 
Allen  county,  in  this  state,  at  a  date 
named,  of  which  mortal  wound  he  then 
and  there  died.  This  was  eufflclent.  The 
court  did  not  «rr  In  overruling  the  appeU 
lant's  motion  to  quasb  the  indictment. 
Tnrpin  v.  State,  80  Ind.  148;  State  r. 
8chulti.67  1nd.  19. 

The  evidence  In  this  cause  tended  to 
show  that  Tbomas  Davidson,  Sr..  the 
deceased,  at  the  time  ot  bis  death  was 
more  than  70  years  of  age,  In  good  health, 
but  somewhat  enfeebled  by  age.  He  was 
a  widower,  wltbout  children,  and  for 
nearly  20  years  had  resided  alone  on  a 
farm  in  Allen  county.  In  tbe  month  M 
September,  1888,  tbe  appellant,  ao  unmaiw 
ried  man,  the  nephew  ot  the  deceased, 
went  to  reside  with  tbe  deceased,  who 
wns  his  uncle,  un  the  25tb  day  ot  Octo- 
ber, 1888,  tbe  deceased  executed  to  the  ap- 
pellant a  deed  Tor  80  acres  ot  land,  which 
deed  contained  an  agreement  on  the  part 
of  the  appellant  to  maintain  the  deceased 
durlag  the  period  ot  bis  natural  life,  in 
consideration  of  tba  land  so  conveyed. 
In  ADgust.  1889,  tbe  appellant  and  the  de- 
ceased falling  to  agree,  the  appellant  left 
bis  uncle's  house,  and  went  to  lire  with 
one  Maddens.  The  distance  from  Mad- 
dens* to  the  bouse  of  the  deceased  was 
about  three  mtles.  Soon  after  the  appel- 
lant left  tbe  taoaseot  tbe  deceased,  an  ac- 
tion waa  commenced  to  set  aside  tbe  deed 
above  mentioned.  On  the  morning  of  tbe 
25th  day  ot  November,  1889,  tbe  deceased 
was  found  dead  In  bis  stable,  some  dis- 
tance from  bis  dwelling  house.  A  post* 
mortem  examination  disclosed  the  tact 
that  the  deceased  had  been  suffocated, 
and  that  his  ribs  bad  been  broken.  The 
theory  ot  the  state  upon  the  trial  ot  the 
cause  waa  that  tbe  deceased  had  been 
murdered  by  the  appellant  at  bis  dwell- 
ing house,  and  had  afterwards  been  car* 
ried  to  tbe  stable,  and  deposited  near  the 
horses,  for  tbe  purpose  of  creating  the  Im- 
pression that  be  had  beoa  killed  by  the 
horses.  The  evidence  in  support  of  this 
theory  waspurelyclrcnmstantlal.  On  the 
trial  of  tbe  cause  tbe  appellant  made  nu- 
merous objections  to  tbe  admission  of  evi- 
dence upon  tbe  ground  that  it  was  Irrele- 
vant and  Immaterial,  bnt  bis  objectloca 
were  overruled.  Much  of  this  evidence, 
when  standing  alone,  would  soem  to  be 
Immaterial,  but,  when  cousidered  In  con- 
nection with  tbe  other  tacts  and  clrcnm- 
stances  In  tbe  case,  its  relevancy  becomes 
apparent. 

For  the  purpose  of  supporting  the  the. 
ory  ot  the  state,  we  think  It  was  compe- 
tent to  show  whnt  property  the  deceased 
owned  at  the  time  of  bis  death.  As  the 
appellant  was  one  ot  bis  heirs,  It  was 
competent  upon  the  subject  ot  motive.  It 
Is  always  competent  to  prove  the  motive 
whlcb  prompted,  or  might  be  supposed  to 
prompt,  a  murder.  Jones  v.  State, 64  Ind. 
478.  For  this  purpose  It  was  also  compe. 
tent  to  prove  tbe  value  of  such  property. 
It  was  not  error  to  permit  the  state  to 
exhibit  to  tbe  Jury  tbe  clothing  worn  by 
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the  deceased  at  tbe  tlm«  of  bis  death,  and 
to  permit  wltnemeB  to  te«tiry  tn  tbe  pc>Bl- 
tioD  of  the  deceaned  when  found.  Mo- 
Donel  V.  State.  90  Ind.  820.  All  clotliiDK 
wuro  by  tbo  parties  concerned,  and  r11 
materlala  in  any  way  forralnx  part  of  the 
transaction, from  which  laferences  ofKuUt 
or  Innoceuce  may  be  drawn,  may  be  pro- 
duced at  tbe  trial  for  the  Inspection  of  the 
Jnry.  Goni.  t.  Browu,  121  Mass.  60;  Peu- 

gle  V.  Gonsalez,  85  N.  7.  4fl;  State  t.  Gra- 
am.  74  N.  C.  646.  In  sach  cases  it  Is  tbe 
province  of  the  Jury  to  determine  what  In- 
ferences are  to  be  drawn  from  the  condi- 
tion and  appearance  of  the  clotbiag,  In 
connection  with  tbe  otber  evidence  In  the 
cause.   Story  v.  State,  99  Ind.  413. 

It  was  competent  (or  tbe  state  to  prove 
any  declaration  made  by  tbe  apiwllant 
tending  to  show  tbe  relations  between 
bim  and  the  deceased,  and  the  state  of 
feeling  between  them ;  and  it  was  aluo 
competent  for  the  state  to  fully  show.  In 
support  of  Its  theory,  the  condition  of 
things  at  tbe  house  of  tbe  deceased  Imme- 
dlat^y  after  tbe  body  was  found.  Good- 
win T.  8tate.  96lnd.550;  Koernerv.State. 
68  Ind.  7.  So,  too.  It  wbb  proper  to  prore 
that  the  deceased  was  old  and  feeble,  and 
that  the  appellant  was  young,  stout,  and 
vigorous.  Id  support  of  the  theory  that 
the  deceased  was  suffocated  by  the  appel- 
lant. 1  Whart.  &  8.  Med.  Jar.  S  902,  pp. 
802,  am. 

It  was  not  error  to  admit  iu  evidence 
tbe  deed  ezdcuted  by  tbe  deceased  to  tbe 
appellant.  In  consideration  of  which  the 
appellant  had  agreed  to  support  the  de- 
ceased during  bis  life.  It  was  competent 
upon  tbe  Rubjeotor  motive.  Theobjet-tlon 
made  by  tbe  appellant  to  tbe  effect  that 
the  deed  was  Inadmissible  because  the  ac* 
knowladgment  was  void,  having  been 
taken  before  a  notary  public  who  was  at 
the  time  filling  tbe  office  of  deputy  coun- 
ty recorder,  Is  not  tenable.  The  notary 
was  at  least  an  officer  de  facto,  and  his 
acts  as  to  third  parties  were  valid. 
Leech  v.  State,  78  Ind.  578;  Baker  v.Wam- 
haugh,  99  Ind.  812.  Qenerally,  an  ac- 
knowledgmentla not  essential  totbevalld- 
Ity  of  a  deed  as  between  the  parties  to 
it.  but  Is  only  necessary  in  order  to  ad- 
mit the  deed  to  record  in  th«  proper  re- 
corder's office.  Hubble  v.  Wright,  28  Ind. 
322;  Hays  V.  Hedges,  79  Ind.  288;  West- 
haler  T.  Patterson,  120  Ind.  461,  22  N.  £. 
Rep.  414. 

Tbe  statements  made  by  the  defendant 
before  the  coroner  at  tbe  inquest  upon  the 
body  of  the  deceased,  having  been  signed 
by  the  appellant,  were  properly  admitted 
In  evidence  against  hiiu  on  the  trial  of  this 
cause,  it  appearing  that  he  voluntarily 
testified  at  such  Inquest.  Snyder  v.  State. 
5Ulnd.lO>>:  Epps  V.  State,  102  Ind.  540.1 
\.  £.  Rep.  491;  Brown  v.  State,  71  Ind. 
470;  Sage  v.  State,  127  Ind.  IB,  26  N.  E. 
Bep.  607.  In  order  to  admit  euch  state- 
ments In  evidence  it  waH  not  necessary,  la 
our  opinion,  that  the  state  should  have 
introduced  In  evidence  all  the  proceedings 
had  before  the  coroner.  The  statements 
of  the  appellant  were  the  only  matters 
material  to  the  issue  In  thl6  case.  Under 
our  statute,  (section  1802,  Bev.  St.  1881.) 
all  confesalonH  by  an  accaaed  are  admis- 


sible In  evidence  agalBst  btm,  exe^t  aueh 
as  are  made  under  the  infloence  of  fear, 

produced  by  threats.  Benson  t.  State, 
119  iQd.  4K8,  21  N.  E.  Rep.  1109:  Harding 
r.  Stale,  54  Ind.  839;  State  t.  Freeman,  12 
Ind.  100;  O'Brien  v.  State,  125  Ind.  88.  25 
N.  E.  Rep.  137. 

It  is  earnestly  contended  by  the  appel- 
lant that  tbe  circuit  court  erred  in  tbe  ad- 
mission of  certain  eipert  testimony  given 
by  physicians  called  by  the  state.  Tbe 
obJectiouH  urged  agatnat  this  testimony 
relate  (1)  to  the  form  of  the  questions  by 
which  it  was  elicited;  (2)  to  the  fact  that 
the  hypothetical  questions  propounded 
to  the  wttnesaes  did  not  embrace  nil  tbe 
facta  proved  upon  the  particular  snbject 
under  investigation.  Under  tbe  first  ob- 
jection it  is  contended  tbat  the  furm  of 
the  qnestlone  required  the  experts  to  an- 
swer as  to  matters  which  it  was  the  ex- 
clusive right  of  the  Jury  to  determine.  We 
do  not  think  the  questinuH  are  susceptible 
to  this  construction.  An  expert  witness 
may  be  asked  whether  a  certain  wound 
did  or  did  not,  in  bis  opinion,  prodnce 
death,  or  whether  such  woond  waa  or 
was  not  necessarily  fatal.  Batten  v. 
State,  80  Ind.  899;  Epps  v.  State,  aupra. 
The  qoestlone  to  which  the  appellant 
urged  his  objection  did  nothing  more 
than  call  for  the  opinion  of  the  witnesses 
upnn  subjects  to  which  they  were  compe- 
tent, as  experts,  to  testify.  As  to  tlie  sec- 
ond objection,  it  would  seem  tub«soffi> 
clent  to  say  tbat  It  was  not  necessary 
that  the  hypothetical  questions  pro- 
pounded to  the  wltnesaes  should  embrace 
all  the  facts  proven  upon  the  particular 
snbject  under  investigation.  In  the  exam- 
ination of  expert  witnesses  connsel  may 
embrace  in  bis  hypotbettcal  qneattoD  sach 
facts  as  he  may  deem  established  by  tbe 
evidence,  and  If  opposing  coausci  does 
not  think  all  the  facts  established  are  in 
eluded  in  such  question,  he  may  Include 
them  In  questions  propounded  on  cross- 
examination.  Any  other  coarse  would 
result  In  endless  wrangles  over  tbe  ques- 
tion as  to  what  facts  were  and  what  were 
not  established.  Goodwin  r.  State.  S6 
Ind.  674;  Bog.  Exp.  Test.  S9;  Steams t. 
Field,  90  N.  Y.  640. 

The  court  did  not  err  in  refnstng  to  al- 
low the  appellant  to  prove  on  the  cross- 
examination  of  one  of  the  state's  wli- 
nesoes  tbat  the  deceai*ed  had  tbe  reputa- 
tion of  being  a  bard,  quarrelsome,  and 
strimg  man,  ready  to  fight  at  any  time. 
Sncb  matter  was  not  cross-examination. 
Furthermore,  under  tbe  theory  upon 
which  the  case  was  tried,  It  waa  wholly 
immaterial.  Nor  did  the  court  err  in  re- 
fusing to  permit  the  appellant  to  prove 
that  he  said,  In  the  absence  of  the  de- 
ceased, tbat  he  cnuld  not  live  with  the 
deceased,  and  tbat  as  soon  as  he  got  bis 
wood  and  crops  off  he  Intended  to  deed 
the  80-aere  tract  of  land  bark  to  the  de- 
ceased. Such  declarations  were  self-serv- 
ing, and  were  not  admissible  In  evidence 
on  behalf  of  the  appellant.  Kabtenbeck 
v.  State.  119  Ind.  118,  21  N.  E.  Rep.  460; 
Splttorfl  V.  State,  108  Ind.  171,  8  N.  B.  Rep. 
911. 

On  the  trial  of  the  cause  tbe  appellant, 
at  tbe  proper  time,  offered  to  prove  by  a 
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competent  wltoew  that  about  9  o'clock 
P.  M.  ou  tb«  eTenlos;  after  the  hody  ol  lie- 
ceafted  wni*  dlRCOvered,  and  while  tbey 
wwe  waiting  Tor  the  coroner's  ]ary  to  aa- 
eembte,  one  Johnson,  wbo  wati  h  tramp, 
and  wbo  had  been  stopping  at  a  house  In 
the  nelKbb(irhood  for  about  ttaree  weeks 
prior  to  that  time,  appeared  on  the  prem- 
laeB  of  the  deceaHed,  and  In  the  presence  of 
the  witness  cursed  and  swure  and  de- 
manded that  the  body  be  taken  from  the 
bam  to  the  house,  and  attempted  to  ex- 
ercise supervision  over  the  body ;  that  he 
said  to  witness  that  he  Bhunid  not  allow 
the  body  to  remalo  at  tbebam  any  lonf^nr, 
but  should  take  tt  to  the  house,  and  that 
the  Jury  would  not  know  anything  about 
It  anyhow:  that  Johnson  couducted  him- 
self In  such  a  profane  and  nnseeuly  man- 
ner that  the  witness,  wbo  bad  charge  of 
the  affairs  on  the  premises  ol  tbedeceaaed, 
threaten^  to  place  blm  under  arrest  it  be 
did  not  absent  talmself;  that  Johnson  had 
beeo  accused  of  robblnf;  a  store  at  Hadley 
station,  and  that  the  officers  bad  been 
luoklng  lor  him;  that  on  tbe  nlRbt  the 
deceased  was  killed,  Johnsou  was  not  at 
the  bouse  whore  he  usually  stayed.  This 
offered  evidence  was  excluded  by  the 
courT,  and  the  appellant  excepted.  We 
are  of  the  opinion  that  the  court  did  not 
err  In  refusing  to  admit  this  offered  tratl< 
mooy.  Johnson  wa's  not  on  trial.  If  he 
bad  been,  bis  declarations  wonld  taave 
been  admissible  against  blm ;  but  bis  dec- 
larations wben  not  under  oatb,  and  not 
explanatory  of  any  act  admissible  in  evi- 
dence, nere  not.  In  uur  opinion,  admissi- 
ble in  favor  of  the  appellant.  We  see 
nothing  In  tbe  acts  of  Johnson  which  the 
appellant  offered  to  prove  which  tended 
tu  show  that  he,  and  not  tbe  appellant, 
committed  the  crime  for  which  the  appel- 
lant was  upon  trial.  If  by  any  possibility 
any  of  the  acts  above  set  out  were  admls- 
Blble  in  evidence,  the  offer  to  prove  them 
was  in  connection  with  other  evideore, 
whieb,  we  think,  was  clearly  incompetent. 
It  was  not  the  duty  of  the  court  to  sepa- 
rate the  competent  from  the  incompetent 
evidence,  but  It  was  the  duty  of  tbe  ap- 
)5ellant  to  make  the  separation  himself, 
and  to  offer  none  but  thecompeteut.  City 
of  Terre  Haute  v.  fiudnut,  112  Ind.  542,  18 
N.  B.  Rep.ttM;  Bobn  T.Jervts,  101  Ind. 578, 
1  N.  E.  Rep.  78;  Cntbrel!  t.  Gnthretl,  101 
Ind.  876;  Walker  v.  State,  102  Ind.  502.  1 
N.  E.  Kep.  856;  Jones  v.  State.  64  Ind.  473; 
Bonsail  V.  state,  S5  Ind.  40');  Stephenson 
V.  State.  110  Ind.  358,  II  N.  E.  Rep.  86<). 

The  court  did  not  err  In  permitting  the 
state  to  challenge  for  cause  a  Juror  who 
answered  that  be  had  conscientious  scru- 
ples against  affixing  the  death  penalty  in 
a  capital  ease.  Tbe  question  of  the  com- 
petency of  a  Juror,  under  bis  statements. 
Is,  In  a  measure,  left  to  the  sound  dlncre- 
tloD  of  tbe  trial  court,  and  will  not  be  re- 
viewed unless  the  factd  show  that  such 
discretion  was  abused.  Stephenson  v. 
State,  supra. 

Tbe  appeRant  also  contends  that  the 
court  erred  In  Its  instructions  to  the  Jury, 
and  in  refusing  to  give  to  the  ]ury  certain 
iUHtrnctluns  asked  by  him.  In  Instruction 
17,  given  hy  tbe  court  on  Its  own  motion, 
tbe  Jury  were  told  tbat  malice,  within  tbe 


meaning  of  tbe  law.  Includes  not  only 
hatred  and  revenge,  but  every  other  au- 
la wfol  and  unjuulltiable  act;  that  malice  is 
not  confined  to  ill  will  towards  an  Indi- 
vidual, but  is  Intended  to  denote  an  ac- 
tion flowing  from  any  wicked  or  corrupt 
motive,— a  thing  done  with  a  wicked 
mind  attended  with  such  clrcamstances 
as  plainly  indicate  a  heart  regardless  of 
social  duty,  and  fatally  bent  ou  mischief. 
It  is  claimed  by  the  appellant  that  tills 
deflnltlon  was  too  broad,  and  that  It  In- 
cludes many  matters  nblcb  In  law  do  not 
constitute  malice.  Tbls  Instruction,  how- 
ever, was  approved  in  tbe  case  of  McTJnnel 
T.  State,  90  lud.  820,  and  Is.  we  think,  cor- 
rect. See,  also,  Achey  v.  State,  64  lud.  56. 
Instruction  18  given  by  the  court  aeems  to 
have  been  copied  Irom  an  Instruction  In 
tbe  case  of  Rlnns  v.  State,  66  lud.  428, 
and  we  think  states  the  law  upon  the  sub- 
Jent  of  premeditated  malice  correctly. 
Koerner  V.  State,  9S  Ind.  7.  The  twenty- 
first  Instmction  given  to  the  Jury  by  the 
court  Is  as  follows:  "Among  the  usual 
evidences  of  premeditation  are  previous 
difficulty,  ill  will,  and  hatred,  previous 
threats  to  kill,  and  previous  preparation 
to  take  lite.'*  Tbe  objection  urged  against 
this  instruction  is  that  It  does  not  enu- 
merate all  tbe  evidences  of  premeditation. 
This  objection  Is  not  well  taken,  for  the 
instruction  does  not  purport  to  set  them 
all  out.  When  it  Is  undertaken  to  state 
in  an  instruction  all  the  elements  of  an 
offense  necessary  to  a  conviction,  such  in- 
struction Is  bad  If  an  essential  element  is 
omitted ;  but  ao  Instruction  partially 
stattoff  tbe  facts,  which  does  not  charge 
that  tbey  alone,  without  reference  to 
other  facts  and  other  Instructions,  wilt 
Instlfy  a  conviction.  Is  not  erroneous. 
Bird  V.  State,  107  Ind.  154.  8  N.  E,  Rep.  14; 
Boyle  V.  State,  Hl5  Ind.  4«9,  5  N.  E.  Rep. 
2US:  Hennlng  v.  State,  106  Ind.  88U,  6  N.  E. 
Rep.  803.  and  7  N.  E.  Rep.  4.  In  the  eighth 
Instruction  tendered  by  the  apfiellaat  be 
asked  the  court  to  say  to  the  Jury,  as  mat- 
ter itf  law,  tbat  if  there  was  any  oneslngle 
fact  proved  to  the  satisfaction  of  the  Jury 
by  a  prepunderauee  of  tbe  evidence.  Incon- 
sistent with  tbe  appellant's  guilt,  that 
was  sufficient  to  raise  a  reasonable  doubt 
and  that  he  should  be  acquitted.  This  in- 
struction, as  asked,  was  entirely  too 
broad.  The  doctrine  of  reasonable 
doubts,  as  a  general  rule,  has  no  applica- 
tion to  mere  matters  of  Bubsldlary  evl- 
deuce  taken  Item  by  Item.  It  Is  applicable 
to  tbe  constltUtiDt  elements  of  tbe  crime 
charged,  and  to  facts  or  groups  of  facts, 
which  constitute  the  entire  proof  of  the 
constituent  or  elementary  facte.  Wade 
V.  State,  71  Ind.  535;  Koerner  t.  State, 
supra.  The  iDstruritlon,  as  asked,  would 
apply  as  well  to  the  subsidiary  facts  as  to 
tbe  constituent  facts,  and  for  that  reason 
was  properly  refused.  Instruction  10 
asked  by  the  appellant  was  fully  covered, 
we  thiuk.  by  tbe  instructions  given  by  the 
court.  What  we  have  said  with  reference 
to  Instruction  No.  8  asked  by  the  ap- 
pellant applies  also  to  tbe  Instruction 
number  11,  asked,  and  refused  by  the 
court.  Instructions  18 and  Uasked  bythe 
appellant,  and  refused  by  tbe  court,  were, 
so  far  us  they  state  tbe  law  correctly, eov* 
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ered  by  the  liwtructlons  dm  bytbe  court 
to  the  Jury  apuo  the  subject  ot  reaaonable 
doubt.  At  tbe  request  of  the  appellant, 
the  court  iDBtmeted  the  Jury  that  the 
presumed  his  character  to  be  good  until 
tbt;  cuotrary  appeared  from  tbe  evldeocp. 
and  that  hu  was  under  no  obllKutlon  to 
prove  a  good  character.  He  asked  tbe 
court  Co  Instruct  the  Jury,  In  addition  to 
tbe  above,  that  the  law  presumed  be  had 
a  good  character  and  reputation  as  a 
peaceable  and  humane  man  until  the 
contrary  was  ahowu  by  tbe  evldrace  In 
the  case,  which  the  coart  refused.  There 
was  no  error  In  this  rnllng.  No  evidence 
was  Introduced  on  the  trial  of  the  cause 
touching  the  character  of  the  appellant, 
and  for  that  reason  bla  character  formed 
no  element  in  tbe  case.  McQueen  t.  State, 
82  Ind.72;  Knight  v.  State,  70  Ind.375; 
Cluck  T.  Htate,  4U  Ind.  264.  Inatmctlons 
17, 18.  and  19  asked  by  the  appellant,  so 
far  as  they  state  the  law  correctly,  were 
fully  covered  by  the  lostractlons  given  by 
the  court.  Instruction  No.  21  asked  by 
tbe  appellant  attempted  to  throw  dis- 
credit upon  certain  evidence  introduced 
by  tbe  state  on  tbe  trial  of  tbe  cause,  and 
was  for  that  reason  correctly  refused. 
Such  an  Instractlon  should  nev<!r  be  given, 
as  it  is  for  the  Jury  to  say  what  weight 
sboQld  or  should  not  be  given  to  the  evi- 
dence in  the  cause.  Llue  v.  State.  51  Ind. 
172;  Aszman  v.  State.  123  Ind.  347.  24  N. 
K.Kep.l23.  Instruction  No.  22,  asked  and 
refused,  was  fully  covered  by  tiie  iostrac- 
tions  gliren  by  the  coort,  as  was  also  in- 
Htructlon  No.  5.  asked  and  refused. 

The  record  before  as  discloses  the  fact 
that  un  the  7tb  day  of  April,  1890,  the  ap- 
pellant filed  an  afQdavlt  upon  which  he 
anked  the  court  to  postpone  the  trial  of 
this  cause,  and  to  set  the  same  down  for 
trial  at  a  special  term,  to  be  held  about 
the  20th  day  of  Jane,  1890  Upon  this  mo- 
tion the  cause  was  postponed  and  set  for 
trial  at  a  special  term  to  begin  on  the 
17th  day  of  June  following.  On  that  date 
the  appellant  appeared  In  perHon  and  by 
bis  attorney,  and  without  objection  ex- 
amine<l  and  rejected  Jurors.  He  also 
moved  the  court  to  require  tbe  Jury  com- 
misstoners  to  draw  from  the  box  a  special 
Jury  to  try  hlfl  canae.  After  tbe  selection 
ot  a  Jury,  but  before  it  was  sworn,  he  ob- 
jected to  swearing  the  Jury  and  entering 
upon  the  trial  of  the  cauae,  for  the  reason 
that  the  cause  was  being  tried  at  a  special 
term  of  the  court,  and,  anrler  the  consti- 
tution and  taws  of  the  state,  such  term 
was  not  authorised,  and  could  not  beheld. 
It  Is  not  denied  that  tbe  statutes  of  thia 
state  authorise  the  boidluK  of  a  special 
term  when  necessary  to  dispose  of  the 
pending  business.  No  argument  Is  ad- 
vaaced  by  the  appelluut  In  support  of  the 
proposition  that  such  statutes  are  uncon- 
stitutloual.  A  conviction  at  a  special 
term  was  sustained  in  tbe  case  of  Smurr 
V.  State,  105  Ind.  125.  4  N.  E.  Rep.  445. 
No  irregularity  appears  in  the  rtword  in 
this  ease  rela ting  to  the  special  term  in 
question,  and,  as  the  court  aanumed  Juris- 
diction, we  must  Indulge  the  familiar  pre- 
sumption that  everything  was  rlKlitly 
done.  Carlisle  V.  Stat«.  S2  Ind.  55;  ShirtH 
V.  Irons,  as  Ind.  458;  Fassmore  7.  Pass- 


more.  118  Ind.  2S7,  15  N.  E.  Bep.  338; 
O'Brien  t.  State,  125  Ind.  38.  25  N.  £.  fiep. 
137. 

Tbe  CTldence,  we  tbink.  strongly  tends 
to  prove  the  guilt  of  the  appellant  of  tbe 
cbar^e  preferred  against  bim.  We  cannot 
disturb  tbe  Terdict  of  tbe  Jury  on  the  evi- 
deoNb  Judgmeot  affirmed. 

  (135  Ind.  a!) 

STUART  et  sL  T.  BBOWN  et  al. 
(Supreme  Gonit  of  Indlrns.  Oct  10.  1893.) 
BasBirr's  Salb— CAXOiLunox  fob  Fraud. 
In  an  action  to  set  aride  a  dimff's  nle 
of  tbe  rents  and  profits  of  certain  land  it  sp- 
peared  that  plaintifb  were  tbe  life  tenants  of 
the  land,  remaind^  to  their  diildren;  that  the 
land  was  leased  to  defendant  S.;  that  plain- 
tiffs, under  the  title  br  whidi  ther  held,  were 
liable  for  the  taxes,  widdi  thej  were  unable  to 
pay;  that  th^  agreed  with  one  0.  that,  at  the 
sheriff's  sale  of  the  rents  and  profits  to  pay  the 
taxes,  he  should  huy  the  same,  subject  to  tbe 
lease  to  S.,  and,  after  the  rents  paid  the  debt, 
should  release  to  plaintiffs;  that  the  rents  were 
sold  for  a  term  of  seven  years;  that  they  were 
reasonably  worth  $1,500:  that,  at  tiie  sale,  S. 
agreed  with  G.  that  the  property  should  be  aM 
to  S.,  but  really  for  said  C,  and  tibat  tbe  deed 
should  be  made  to  C.  Tbe  laud  was  sold  to  S. 
for  $455.82.  S.  th«i  refused  to  convey  to  C. 
Hdd,  that  S.  is  estopped  by  fraud  from  claim- 
ing the  benefits  of  nie  purchase,  and  that  the 
sale  should  be  set  aaade,  sotnogating  S.  to  the 
rights  under  the  judgment  on  which  the  sale 
was  made. 

Appeal  from  circuit  court,  Fonntatn 
county;  J.  M.  Babb,  Judge, 

Action  by  Esau  Brown  and  others 
against  Zacharlab  Stuart  and  others  to 
set  anide  a  sheriff's  sale.  Judgment  for 
plaintiffs.    Defendants  appeal.  Affirmed. 

Dochtennan  ft  SImms,  for  appellants. 
G.  M.  McUabe  and  J.  Bingham,  for  appd- 
lees. 

DAILE7.  J,  This  was  an  action  by  the 
appellees  against  the  appellant,  Zacbariab 
Stuart,  who  was  the  purchaser  of  the 
rents  and  profits  of  certain  reol  estate 
at  sheriff's  sale,  and  the  other  persons 
named  us  appellaats,  who  were  Judgment 
defendants  In  the  judgment  and  decree,  to 
aet  aside  flueb  sale.  Tbe  appellant  Stuart 
demurred  to  each  paragraph  of  complaint. 
The  court  sustained  the  demurrer  as  to 
the  second,  and  overruled  the  same  as  to 
the  first,  paragraph  of  the  complaint,  to 
which  Stuart  excepted.  Stuart  answered 
tbe  remaining  paragraph  of  the  complaint 
by  a  plea  In  denial,  with  request  that,  if 
tbe  sale  be  set  aside,  be  be  subrogated  to 
tbe  rights  of  plaintiffs.  The  cause  was 
submitted  to  the  court  for  trial,  and  at 
the  request  of  said  Stuart  the  court  made 
a  spurlal  finding  of  farts,  and  statud  con- 
clusions of  law  thereon.  There  were  two 
conclusions  of  law,  and  the  appellant  Stu- 
art excepted  to  each.  These  eonclaatoas 
were  such  that  a  Judgment  was  entered, 
setting  aside  said  sheriff's  sale,  and  sub- 
rogating appellant  Stuart  to  the  rights 
of  the  Judgment  plaintiff.  In  tlie  Judgment 
and  decree  on  which  the  sale  was  made. 
From  the  JudKiuent  said  Stuart  has  ap- 
pealed to  this  court,  and  made  bis  code- 
fendants  coappellants,  and  caused  notke 
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<rf  the  appeal  to  be  served  Dpon  tliem  aod 
tbe  appellees.  Tbe  appellaat  Staart  bee 
assigned  as  errors  a^ost  bim  the  (ollow- 
log:  First,  that  the  court  erred  In  over* 
rullnc  the  demurrer  of  aald  StQart  to  the 
first  paragraph  of  the  roraplalDt;  secund, 
that  the  cuurt  erred,  as  against  jStoart,  In 
Its  flrat  conclnstoa  ot  law ;  third,  that  the 
conrt  erred,  as  against  said  Staart,  In  Its 
Mcond  concloslon  otlaw. 

The  appellant  Stuart  declines  to  dlscnss 
the  first  assignment  of  error,  challenging 
thesulfielencyof  theconiplalnt.  We  there- 
fore pruceed  to  the  consideration  of  the 
questions  In  thecase  arising  on  the  second 
and  third  asslgnmeDtB  of  error.  Tbeseae- 
slgDmrats  ot  error  call  In  queatlon  the  cod- 
cluslona  ol  law.  If  the  first  conclusion  of 
law  was  wrong,  so  was  the  secund,  and 
BO  we  may  consider  the  assign  meats  of 
error  together.  The  flist  conclaslon  of 
law  was  "that  the  plalntlUs  are  entitled 
to  have  the  sbwifl'a  deed  and  sale  set 
aalde.*  Wbetber  the  conclaslon  ot  law  Is 
correct  depends  on  the  findings  of  fact  on 
which  It  Is  based.  The  findings  of  fact  are 
aafollowa:  **(])  The  court  finds  that  the 
premises  mentioned  and  described  In  the 
complaint  were  owned  by  Simon  Brown 
at  the  time  of  his  death.  (2)  That  81mon 
Brown  by  bla  last  will  deTlBifd  said  prem- 
ises for  life  to  the  plaintiffs,  with  remain- 
der in  fee  to  tb^r  children,  and  by  bis  wUl 
specially  charged  the  plaintiffs  with  the 
taxes  RBHeesed  against  the  same,  and  pro- 
vided that,  on  the  failure  of  the  plaintiffs 
to  pay  said  taxes,  his  executor  should 
take  charge  and  pusseesloa  of  said  lands, 
or  so  much  thereof  as  should  be  necessaiy 
lor  tbe  parpose,  and  apply  the  rents  to 
the  payment  of  such  taxes;  and  that 
Simon  Brown  died  on  tbe  6th  day  of  May, 
1ST4.  (8)  The  court  further  finds  that, 
after  the  death  of  Simon  Brown,  the 
plaintiffs  failed  and  neglected  to  pay  the 
taxes  charged  and  assessed  against  said 
lands,  and  that  said  premises  were  sold  by 
the  county  treasurer  for  tbe  taxes  charged 
aod  assasaed  against  said  land  tor  three 
years  to  one  Sampson  Beed,  and  that,  no 
one  redeeming  said  land  from  said  tax 
sale,  the  auditor  of  said  Fountain  county 
executtid  to  said  Beed  a  tax  deed  therefor. 
(4)  Tbe  court  further  finds  that,  after- 
wards, the  plaintiff  Esau  Brown  procured 
one  J.  Mahloa  Cofflng  to  parcbase  tbe  In- 
terest of  Sampson  Beed  In  said  premises, 
under  a  verbal  agreeroentthatsald  Cutting 
should  purchase  said  tax  title,  and  fore- 
close by  due  procedure  In  court  the  lien 
given  by  statute  on  the  premises  to  pur- 
cbasers  uf  lands  at  void  tax  sales,  and 
that  said  premises  should  then  be,  by 
order  o(  said  Cofilng,  sold  ot  sherlK's  sale 
to  pay  said  decree,  and  that  at  said  sale 
Cofflng  should  buy  In  said  property,  and 
hold  tbe  samelor  the  use  and  benefit  of 
said  plalntltto,  until  the  rents  thereof 
should  repay  said  Cofling  the  amount  by 
bim  advanced  to  pay  said  tax  Hen  and 
the  costs  of  said  ioreclosure  suit,  with  In- 
terest thereon,  and  also  pay  to  said 
CofBng  a  debt  owing  by  the  plaintiff  Esau 
Brown  to  said  Cofflng,  and  should  there- 
upon convey  said  premises  to  said  plalntUts 
or  their  children.  (6)  The  court  further 
finds  that,  under  aud  pursuant  to  said 
T.34N.B.no.23— 62 


agreement,  tbe  said  Cofflng  did  purchase 
from  said  Beed  hlsiaterest  la  said  premises 
under  said  tax  deed,  and  that  said  Cofflng 
did  un  tbe  8th  day  of  March,  1890,  procure 
a  decree  from  the  Fountain  circuit  court 
foreclotiiug  said  tax  lien  upon  said  prem- 
laes  for  tbe  sum  against  the  plaintiffs  aud 
tbe  defendants  other  than  Zucbarlab 
Stuart;  that  said  Cofflng  procured  a  de- 
cretal order  to  Issue  by  the  clerk  of  said 
court,  directing  the  sheriff  of  said  county 
to  sell  said  premises  to  pay  and  satisfy 
said  lien,  and  tbat  on  the  7th  day  of  June, 
1890,  the  said  sheriff  of  said  county  sold 
the  rents  and  profits  of  said  premises  for 
a  term  ot  seven  years  to  the  defendant 
Zacharlub  Stuart  for  the  sum  of  $456.82, 
tbe  principal.  Interest,  and  costs  due  on 
said  decree,  which  sum  said  Stuart  paid 
In  cash,  and  said  Cofflng,  the  plaintiff  In 
said  decree,  received  said  sum  from  the 
sheriff,  and  receipted  said  offlcer  therefor, 
upon  said  writ.  (6)  The  court  further 
finds  tbat  tbe  rents,  issues,  and  profits 
fiald  premises  for  the  term  of  seven  years 
were,  at  the  time  ot  said  sale, fairly  worth 
f 1,500.  (7)  The  court  further  finds  that 
said  premises  consisted  of  a  farm  of  one 
hundred  and  forty  acres,  and  that,  at  tbe 
time  said  decree  was  so  rendered  as  afore- 
said, the  defendant  Zacharlah  Stuart  had 
leased  60  acres  of  tbe  same  from  the  plain- 
tiffs for  a  period  of  five  years  (or  the  an- 
nual rental  of  $2!^,  for  which  sum  he  had 
executed  his  notes,  payable  as  said  rent 
became  due, to  the  plaintiffs,  two  of  which 
notes  had,  prior  to  said  sheriff's  sale,  been 
ansigaed  by  tbe  plaintiffs  under  such  clr- 
cumatances  as  to  preclude  the  defendant 
from  makiug  any  defense  thereto;  aud 
tbat  a  third  note  was  by  the  plalntlOs, 
with  the  consent  ot  said  Stuart,  assigned 
to  J.  Mahlon  Cofflng,  who  had  at  the  time 
full  notice  of  tbe  conslderutlou  for  said 
note  as  security  tor  the  payment  ot  a  debt 
from  Emma  Brown  to  said  Cofflng;  and 
tbat  said  defendant  Stuart  was  not  a 
party  to  said  proceeding  to  foreclose  said 
tax  lien,  nor  was  his  lease,  though  In 
writing,  ol  record  in  the  recorder's  office 
of  said  county.  (8)  The  court  further 
find^  that  It  was  a  part  of  the  agreement 
of  said  Cofflng  and  the  plaintiffs  tbat  be, 
tbe  said  Cofflng,  would  protect  the  rights 
and  Interests  of  said  Scuart  under  his 
lease.  (9)  Tbe  conrt  further  finds  that 
tbe  plaintiffs  had  a  large  family  of  chil- 
dren, some  of  whom  were  born  prior  to 
the  death  of  Simon  Brown,  and  some  sub- 
seqneut  to  tbe  death  of  Simon  Brown, and 
that  plaintiffs  conceived  tbe  Idea  that  all 
of  their  said  children  born  subsequent  to 
the  death  of  Simon  Brown  would  be  ex- 
cluded from  any  share  in  said  lauds  upon 
the  death  of  tbe  plaintiffs,  and  tbat  their 
object  and  purpose  In  entering  into  the 
agreement  heretofore  set  out  with  said 
Cofflng  was  to  procure  the  title  to  said 
lauds  to  be  so  fixed,  that,  upon  the  death 
ol  tbe  plaintiffs,  their  children  would  all 
share  alike  in  tbe  same.  (10)  The  court 
finds  that  ueltberof  tbe  plaintiffs  attend(>d 
said  sale,  but  relied  upon  said  Cofflng  to 
bid  off  said  property  for  tbera  at  tbe  same. 
(U)  Tbe  court  further  finds  that,  on  tbe 
day  fixed  by  the  sberlff  for  the  sale  ot  said 
premises,  tbe  executor  of  tbe  wlU  ol  Simon 
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Brown  appeared  ateafd  sale,  and  praposed 
to  bid  oft  the  rents  and  proflts  of  said 
lands  for  a  enm  Bufflclent  to  sntlsfy  said 
«uin,  ratber  tbnn  have  tbefee  in  said  land? 
(lold  ;  thrit  the  defeQtlunt  .Stuart  appeared 
ax  a  bidder,  und  pidd  CifffinR  also  ap- 
peared, and  that.  Tor  the  purpOHe  of 
avoiding  cotnpetltlon  Irom  Bald  Ooffiog  na 
a  bidder  at  said  sale,  the  defendant  Stuart 
agreed  with  said  Coffinic  to  bid  off  tbe 
property  sold  In  his  (Stuart's)  name,  bat 
really  tor  said  Coffiiig,  and  that  said 
Cofi3nK  Bhould  receive  the  sberift'a  deed 
for  said  preml8ee  In  hie  own  name,  but 
should  protect  the  Interest  of  Stoart  un- 
der bis  lease.  (12)  Tbe  conrt  Inrtber  finds 
that,  relying  upon  tbe  promises  of  said 
defendant  Stnart,  said  GofBng  did  retrain 
from  bidding  on  said  property  when  mo 
offered  by  said  stierltr  for  sale,  and  that 
tbe  same  was  struck  on  and  sold  to  said 
Stuart  without  competition  for  the  sum 
of  9455.82,  and  that  afterwards  said  8ta- 
ATt  refused  to  comply  with  hi»  said  con- 
tract and  agreement  with  said  Cofflng. 

(13)  The  court  farther  finds  that,  at  tbe 
time  eald  Stnart  bid  off  the  {iremlees  as 
aforesaid,  and  at  the  time  of  making  the 
agreement  with  said  Cotflng  to  purchase 
said  lands  for  him,  tbe  said  Cofttng,  said 
Stuart  had  full  notice  and  knowledge  of 
the  agreement  between  tbe  plalntiOs  and 
eald  Ootflag  with  respect  to  said  lands. 

(14)  Tbe  court  fnrther  Buds  that  tbe  at- 
torney for  the  plalntllTs  was  present  at  tbe 
aale,  and  was  fally  cognisant  of  the  agree- 
ment between  Cofflng  and  Stuart  In  refer- 
ence to  bidding  off  the  property  at  tbe 
sherin'H  BsK  (15)  The  court  further  flnda 
that  said  sale  folly  paid  and  fiatlstied  eaid 
decree,  and  the  HheriH  executed  a  deed  of 
lease  to  said  defendant,  eooTeylng  to  blm 
said  premises  for  the  term  of  seven  years.  ** 

Cuunsel  for  appellants.  In  cvltlelslng  the 
cooclDshins  of  Itiw,  assume,  from  tbe  facts 
found,  that  the  appellees  were  engaged 
with  one  Cufflug  In  a  frnudulentncbeme  to 
06001*?  the  fee  simple  of  the  real  estate  In 
controversy  in  their  own  names,  and 
thereby  defeat  the  estate  of  therematnder- 
men  therein,  and  that,  having  procured 
a  sale  of  tbe  property  under  such  clrcam- 
Htancea,  they  are  not  In  a  Condition  to  be 
heard  In  a  court  ut  equity;  that  such 
court  does  not  aid  them,  but  leaves  them 
where  it  finds  them.  The  principle  in  eq- 
uity which  counsel  seek  to  Invoke  Is  axi- 
omatic, viz.  that  one  who  asks  rell^tn  a 
court  of  equity  must  come  In  with  clean 
hands.  The  baBla  of  appellant's  anrn- 
meni  is  that  there  was  an  arrangement 
by  appellees  and  others  tn  prevent  com- 
petition among  bidders.  If  the  premise  is 
correct,  bin  conclusion  would  necessarily 
follow.  The  finding  shows  that,  [or  the 
purpose  of  avoiding  competition  from 
said  (^oBIng.  as  a  bidder  at  tbe  sale,  the 
defendant  (appellant)  Htuart  agreed  with 
said  Cofflng  to  bid  off  the  property  sold  In 
nppellant'H  name,  but  really  for  said 
C4>tf]ng.  and  that  the  latter  Bhould  receive 
the  Bheriff's  deed  for  sold  premises  In  hiB 
own  name,  but  shouid  protect  the  Inter- 
est of  Stuart  under  his  lease.  It  Is  not 
found  that  Cufllng  entered  Into  this  agree- 
ment with  Stnart  with  the  Intent  of 
avoiding  competition  Irom  blm.  It  may 


be  assumed  that  It  was  hla  dealgn.lfbe 
had  any,  to  protect  Staart  In  hla  rigkt 
as  lessee  of  the  real  estate.  But  it  we 
could  Indulge  In  the  strained  constrnctlon 
that  Cof&ug  entered  Into  an  arrangement 
with  appellant  to  suppress  competition. 
It  could  not  bind  appellees,  who  were  not 
preBent  at  tbe  sale,  and  wboise  agreemeot 
with  him  contemplated  nothing  of  the 
kind.  Tbe  act  would  not  be  wltblD  the 
scope  of  CofBng*s  authority.  If  Stoart 
had  Induced  Cofilng  to  enter  Into  a  com- 
bination to  suppress  competition,  know- 
ing, us  be  did.  tbe  relation  Cofflng  occu- 
pied to  appellees  and  the  extent  of  his 
authority.  It  would  violate  tbe  well- 
known  maxim,  "No  one  wUI  be  allowed 
to  take  advantage  of  his  own  wrong." 
Appellant  Is  bound  by  tbe  contract  he 
made  with  Cofflng  to  the  sameextent  that 
the  latter  would  have  been  lionnd  had  be 
purchased atthesnle.  Stuart, by hlsagree- 
ment  and  purchase,  was  the  agent  of  Cof- 
flng, and  the  trustee  ex  maleflcio  of  the  ap- 
pellees. "A  person  agneiug  verbally  to 
bid  In  land  tor  another  at  ahericr'a  oale 
will  be  decreed  to  hold  In  tnwt,  tboagh 
be  takes  the  title  in  his  own  name,  and 
pleads  tbe  statute  of  frauds  In  bar.  If 
one  purchase  property  at  a  sale  on  exe- 
cution, at  the  request  of  the  execution 
debtor,  whereby  the  debtor  is  Induced  to 
relax  his  exertions  to  satisfy  the  execu- 
tion, tbe  agreement  will  he  enforced.  A 
court  of  equity  win  not  permit  the  statute 
of  frands  to  be  set  np  as  a  defense  by  a 
party  infected  with  fraud ;  and  parol 
trustR  of  real  estate  are  frequently  estab- 
lished In  direct  contravention  of  tbe  stat- 
ute, upon  the  principle  that  instruments 
which  would  have  been  executed,  or 
would  boTo  existed,  but  for  tbe  fraod.  are 
to  be  treated  as  If  actually  executed  and 
existing.  Where  a  grantee  agrees  to  give 
a  defeasance,  and,  after  he  has  got  the 
deed,  evades  doing  it,  chancery  will  relieve 
against  the  fraud,  and  enforce  the  agree- 
ment. A  court  ot  chancery  relicvca 
agalttst  thefraud  by  con  verting  the  person 
guilty  ot  It  into  a  trustee  for  tbose  In- 
jured thereby."  Arnold  V.  Cord,  IB  Ind. 
177;  Brown  t.  Lynch.  1  Paige.  147:  Orum- 
lev  V.  Webb,  100  Araer.  Dee.  804;  Be^Ie  v. 
Weoti,  98  Amer.  Dec.  TBS;  Ryan  v.  Dox, 
90  Amer.  Dec.  (^mbs  v.  Little,  40 

Amer.  Dec.  307;  Martlu  v.  Blight's  Heirs, 
4  .1.  J.  Marsh.  491.  In  the  last-named  ease 
the  pnrcbase  of  certain  lands  at  sherilTa 
sale  was  made  by  one  Martin.  Prior  to 
the  sale,  one  Southard  became  the  agent 
of  Blight,  the  owner  (»f  the  lands,  to  at- 
tend the  sale  and  buy  It  In  for  him.  An 
arrangement  was  subsequently  made  be- 
tween Southard  and  Martin  by  which 
Martin  asreed  to  act  for  Southard  as  an 
agent,  and  buy  In  the  land  for  him.  On 
the  day  of  the  sale,  Martin  bought  In  the 
property,  and  repudiated  tbe  agreemeat. 
The  court,  in  affirming  the  decree  ot  the 
lower  court  setting  aside  tire  sale,  tiay; 
"If  he  [Martin]  hod  not  made  the  agree- 
ment with  S<iuthard,  and  thereby  pre- 
vented him  from  attending  the  sale,  the 
land  might  have  sold  at  a  much  hiKhcr 
rate.  If  lie  bad.  In  good  faith,  fulfilled  bis 
engagement,  he  would  have  pnrchased  for 
Southard;  and  to  that  event*  U  Southard 
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was  tbe  agent  For  Blfgbt  In  gettlniF  Mbf- 
tln  to  attend  the  aale  and  buy  tbe  land, 
and  bad.  by  prunaislns  Bllgbt  to  attend 
tbe  sale,  througb  Martin,  prevented  Bligbt 
from  attendiuK  as  cbarged,  the  purrbase 
of  Martin  would  bnvB  been  for  the  benefit 
of  BUffbt.  *  •  *  Whether  he  was  act- 
ing as  agent,  directly,  of  BUieht,  or  as 
agent  being  employed  by  Southard,  if*  not 
a  matter  of  any  importance.  Itluelthur 
capacity  be  violated  bis  trust  and  confi- 
dence reposed  In  hlm^  and  thereby  pr^ 
vented  ^Ight  or  his  agent  from  attending 
In  person,  or  from  procuring  another  to 
attend  the  sale  for  btro.  such  a  breach  of 
trust,  opera  ting  to  tbe  pr^ndlee  of  Bllgbc, 
Is  sufiiclent  to  losUI}  tbe  vacation  of  Mar- 
tin's purchase." 

Appellant  is  right  In  bis  contention  that 
fraud  without  injury  Is  do*  available  as 
a  cause  of  action.  A  fraud  or  loss  wltb- 
QDt  Injury  Is  one  for  which  no  recompense 
can  be  had,  but  we  gravely  doubt  its  ap- 
plication In  tbta  case.  Coansel,  In  discuss- 
ing this  proposition,  fouud  their  argu- 
ment opon  the  premise  that  tbe  finding 
fails  to  show  that  any  person  would  have 
bid  more  for  the  land  than  Stuart  bid, 
and  Insist  that  tbe  harden  rested  on  ap< 
pelieee  to  show  that  fact,  and  that  the 
fallum  of  tbe  finding  to  show  sneb  fact  M 
equivalent  to  a  finding  that  no  person 
would  have  bid  more.  We  think  tbls  too 
broad  an  assertion  where  the  findings 
show  a  breach  ot  confidence  Involving 
moral  turpitude  on  tbe  part  ot  the  person 
who  In^sta  upon  It,  by  which  a  trasted 
agent  Is  induced  to  substitute  him  In  that 
agency,  and  thus  prevent  competition 
from  snch  agent,  and  secure  title  In  him- 
self. Tbe  findings  show  this  Co  liave  been 
his  purpose,  and  he  cannot  now  say  that 
the  deceit  was  not  effectuated.  The  find- 
ings show  that  Coifing  was  there,  us  a 
bidder,  to  buy  In  tbe  land,  to  bold  as  se- 
curl^  until  be  ■taould  be  repaid  out  ol 
the  rents  of  the  premises.  This  be  bad 
agreed  to  do,  but  was  prevented  by  tbe 
conduct  ol  the  appellant.  Whether  he 
would  have  bid  more  than  Stuart,  or  not, 
cannot  be  known.  The  nearest  proof  pos- 
sible Is  that  ot  intention,  wfaicb  would  be 
controlled  largely  by  tbe  action  ot  other 
bidders.  We  wUl  waste  Uttle  Ume  In  dis- 
cussing the  question  as  to  whether  or  not 
a  real  injury  resulted  from  appellant's 
coutJuct.  if  there  be  none,  then  appellees 
are  In  as  good  coudltion  as  if  appellant 
bad  been  tatthful  to  bis  contract.  Had  be 
adbered  to  bis  contract,  he  would  have 
permitted  Cofilng,  as  appellees'  agent,  to 
take  the  aherlfl's  deed  in  bis  own  name, 
which,  by  tba  force  of  tbe  agreement  with 
appellees,  would  have  been  In  trust,  sub- 
ject to  appellant's  lease,  as  a  mere  secu- 
rity until  tbe  rents  satisfied  the  Indebted- 
ness due  him.  Instead  ot  this,  appellant 
Is  now  claiming  In  bis  own  right,  by  vir- 
tue of  his  fraudulent  purchase,  tbe  140- 
acre  lease  for  the  period  of  seven  years, 
fairly  worth  91,600  when  sold,  tor  which 
he  paid  bnt  $465.82.  Would  not  such  un- 
due advantage.  If  upheld,  result  In  Injury? 
The  case  of  Gilbert  v.  Carter,  10  Ind.  16, 
is  not  analogous.  In  that  cuse  It  did  not 
appear  that  the  property  sold  for  less 
thaa  Its  real  value,  nor  .was  there  a  con- 


tract or  understanding  shown  between 
tbe  purchaser  and  tbe  execution  defend- 
ant, either  mediately  or  Immediately,  rel- 
ative to  the  purchase.  The  suggestion 
by  appellant  that  the  onus  rests  upon  tbe 
owner,  whose  land  has  been  sacrificed  at 
judicial  sale,  to  show  that  any  person 
would  have  bid  more  than  the  purchaser. 
It  the  latter  had  not  falsely  represeuted 
that  be  was  biddiug  for  the  nse  of  the  ex- 
ecution defendant  and  his  family,  is  In  con- 
flict with  many  declsioDs  <^  this  conrt. 
Bunts  V.  Cole,  7  Blackf.  2fS6;  Plaster  v. 
Burger,  6  Ind.  2S2;  Vantrees  v.  Hyatt,  Id. 
487;  Forelander  v.  Hicks,  6  Ind.  448;  Seller 
V.  LIngerman.  24  Ind.  264;  Lynch  v.  Reese, 
97Ind.  H60;  Wright  v.  IHck,  116  Ind.  5.W, 
19  N.  £.  Rep.  8U6;  Fletcher  v.  McOlll,  110 
Ind.  8»6.  lON.E.  Rep.  651,  and  11  N.  E. 
Rep.  779;  Ikerd  v.  Beavers,  lott  Ind.  4ftS,  7 
^.  E.  Rep.  826;  Arnold  Cord,  supra; 
Tracy  v.  Kelley,  52  Ind.  086;  CatalanI  v. 
Catalanl,  124  Ind.  54.  24  N.  E.  Rep.  875; 
Schetfermeyer  v.  Schaper,  97  Ind.  70: 
Frtiem.  Ex'ns,  ftg  3117.  297;  Freem.  Jud. 
Sales.  §  40;  Tied.  Sales,  S  169. 

In  Gromley  v.  Webb,  supra.  It  is  said: 
"Had  there  been  no  agnney,  under  the 
facts  in  this  ease,  the  defendant  would 
■tin  have  been  placed  in  tbe  position  ol  a 
trnstee.  He  obtained  tbe  property  at 
a  sacrifice,  by  representing  that  be  was 
buying  for  bis  principal;  and  no  principle 
is  clearer  than  that  where  one  becomna  a 
purchaser  under  snch  circumstances  as 
would  make  It  a  fraud  to  permit  bim  to 
bold  onto  his  bargMln,  as  by  represent- 
ing that  he  is  buying  for  the  benefit  of  an 
embarrassed  debtor  In  the  execution,  or 
that  be  intended  to  reconvey  the  prop- 
erty, and  thereby  obtains  It  at  a  sacrifice, 
the  courts  will  relieve  against  snch  fraud, 
and  the  person  who  has  gained  an  ad- 
vantuge  by  means  of  such  fraudulent  act 
win  be  converted  Into  a  trustee  for  those 
who  have  been  Injured  thereby. "  In  Klo- 
nard  v.  HIera,  55  Amer.  Dec.  MS,  It  Is  held 
that** when  purchases  are  made  by  one 
representing  himself  to  be  acting  under 
an  agreement  with  tbe  Judgment  debtor, 
and  for  the  lattei's  benefit,  when  In  fact 
there  wan  no  agreement,  tbe  advantHges 
thus  obtained  will  be  taken  from  bIm  on 
the  ground  of  fraud.*  In  support  of  this 
doctrine  the  court  cite  and  quote  McDon- 
ald V.May.  1  Rtcb.  £q.  9S.  as  follows: 
**Tbe  statute  of  frands.  It  appears  to  me, 
has  no  appllcatlou  here.  This  branch  of 
the  case  does  n.(>t  proceed  upon  the  con- 
tract,—does  not  look  to  an  exe^rutlon  of 
the  contract,— but  founds  the  remedy 
upon  a  fraud  by  the  practice  of  which  the 
purchaser  tibtalned  possession  of  the 
plaintiff's  property.  Can  It  admit  of 
doubt  that.  If  a  bidder  at  a  sherltT'e  sale, 
either  of  real  or  personal  property,  repre- 
sents that  be  has  contracted  to  purchase 
in  tbe  property  for  tbe  debtor's  benefit, 
when  In  fact  there  never  was  snch  a  con- 
tract, and  in  consequence  he  becomes  the 
pnrcbnser,  be  shall  be  allowed  to  retain 
the  advantage  he  has  thus  unjustly  ob- 
tained? It  seems  to  follow  that  all  the 
purchases  by  tbe  purchaser  here  must  be 
deemed  liable  to  a  trust  In  his  hands:  for 
although  It  appears  that  no  proof  can  be 
muds  that  bis  representatloiu  drove  off 
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anjparttcolftreonipetUor,  and  t be  major- 
ity persisted  la  blddiag  and  made  the 
property  brinfc  a  pretty  toll  price,  proof 
ol  an  actual  injury  Is  not  necefmsary  nlien 
actual  [rand  is  estaltUHhed."  In  Turner  v. 
King,  2  Ired.  R<].  182,  It  is  said:  "On  tbis 
aj^reement  [to  pnrchase  the  lands  and  let 
the  owner  redeem]  being  made  Icnoirn  to 
tbe  people  attending  the  sale,  two  per- 
sons desisted  from  bidding  on  tbe  land, 
and  the  deleudaut  was  permitted  to  pur> 
chase  lands  worth  9460forthe  small  sum  of 
9190.20.  •  •  •  The  attempt  In  tbe  de- 
fendant to  set  up  an  irredeemable  title, 
after  theagreementbe  entered  Into, Is  such 
a  fraud  as  tbe  court  wili  relieve  aKainst.** 
In  Kyan  Dox,  supra.  It  is  held  tbat  "If 
one  makes  a  parol  agreement  to  buy  at  a 
foreclosure  sale  (or  the  mortgagor,  and 
prevents  others  from  bidding  by  declaring 
such  to  be  bis  purpose,  and  thus  acquires 
the  tlUe  at  a  price  greatly  behiw  its 
value,  and  he  afterwards  attempts  to 
claim  the  property  tor  his  own  benefit, 
after  leaving  tbe  mortgagor  in  possession 
for  several  years,  the  law  makes  htm  a 
trustee  ex  maleflcio,  and  equity,  notwith- 
standing tbe  statote  of  frauds,  will  treat 
him  as  a  trustee  fur  the  owner,  and,  on 
tender  to  bim  of  the  purchase  money  and 
interest,  be  will  be  compelled  to  convey 
tbe  property  to  tbe  party  uqultiiblj'  enti- 
tled to  it."  In  Combs  v.  Little,  4  N.  J. 
Eq.  310,  it  is  held  that  "a  right  of  redpmp- 
tlnn  of  land  sold  under  an  execution exlHts 
where  the  land  Is  sold  at  a  low  figure, 
and  others  do  not  bid  becaase  It  was  an< 
derstood  tbat  the  purchaser  was  buying 
it  for  tbe  execntton  debtor."  In  Mills  v. 
Rogers,  13  Amer.  Dec.  263,  it  Is  held  that 
when  thfl  plnintlff  in  an  execution  pre- 
vents others  from  bidding  at  the  sale  by 
promises  tbat  be  will  sell  certain  tracts  to 
them  at  a  low  price,  and  thereby  pur- 
chases In  tbe  land  for  mnch  less  than  its 
value,  the  sale  will  be  set  aside  on  mo- 
tion. In  Farr  v.  Sims,  Rich.  Eq,  Gas.  12*2, 
it  is  held  that  "any  act  of  preventing  com- 
petition amouR  bidders  at  an  auction,  on 
the  part  of  the  auctioneer  or  persons 
causing  tbe  sale,  vitiates  the  sale."  In 
FoQlk  V.  McFarlane,  1  Watts  &  S.  297,  It 
is  said:  "The  fraudulent  vendee  gains  no 
title  to  tbe  land  by  the  sale,  nor  Interest 
in  It,  notwithBtandlng  an  innocent  cred- 
itor may  by  tbat  very  sale  obtain  a  good 
title  to  tbe  money.  It  shall  be  a  good 
sale  as  to  the  creditor,  to  entitle  bim  to 
receive  the  money,  and  yet  no  sale  as  to 
the  fraudulent  vendee,  to  enable  him  to 
shelter  tiie  land  against  pursuit.  Nor 
wonid  the  policy  of  the  law,  which  abhors 
fraud,  be  promoted  bypermittlng  such  de- 
fense to  the  purchaser.  All  the  avenues 
that  facilitate  the  detection  and  over- 
throw of  fraud  should  be  kept  open  and 
free  from  bars  and  estoppels. "  In  Fletcher 
V.  McGlll,  supra,  at  page  400, 110  liid.,  and 
pade  653, 10  N.  E.  Rep.,  the  court  aay: 
"Now,  wbile  it  appears,  from  the  facts 
found  in  this  ease,  that  the  owner  of  the 
property  had  no  knowledge  of  the  eate  un- 
til after  the  year  for  redemption  had  ex- 
pired. It  does  not  appear  whether  or  not 
tbe  purchasers  were  aware  of  his  ignorance, 
nor  doee  It  affirmatively  appear  that  they 
did  anything  to  conceal  tbe  facts  from 


him ;"  and  on  page  402, 110  Ind.,  and  page 
654.  ION.  B.  Rep.,  the  court  further  say: 
**Coneedlng  tbe  rule  tu  be  that  a  sheiiff's 
sale  will  not  be  set  aside  for  mere  Inad^ 
quacy  of  price,  yet  if  the  inadequacy  be  so 
grosH  as  to  shock  tbe  conscience,  or  It,  to 
addition  to  gross  inadequacy,  tbe  pur- 
chaser has  been  guilty  of  any  unfalrneefl, 
or  ir  the  owner  oi  tbe  property  has  for 
any  reanon  been  mlHled  or  surprised,  the 
sale  will  be  regarded  aa  fraudulent,  and 
the  party  injured  may  be  permitted  to  r^ 
deem."  "Great  Inadequacy  requires  only 
slight  circnmstanceii  of  unfairness  In  the 
conduct  of  the  party  benefited  to  raise  the 
presumption  of  frand."  "Such  circum- 
stances appear  In  this  case,  and  it  was 
therefore  incumbent  on  the  appellants  to 
repel  the  presumption  by  afflrmatlvelj 
showing  that  tbey  acted  In  good  faitli, 
and  that  they  took  no  advantage  of  ttw 
appelleeV  actual  want  of  knowledge  ol 
tbe  sale.'  In  Wright  v.  Dick,  supra,  on 
page  544, 116  Ind..  and  page  309.  ID  N.  E. 
Rep.,  tbe  court  say:  **A  sale  such  aa  tbe 
one  under  consideration,  being  of  an 
amount  of  property  so  grossly  excessive 
aeturalsea  presnmpttoD  of  untaimeBS  and 
oppression,  is  presumably  franduleDt,  and 
tbe  law  imposes  upon  the  pnrehasertbe 
burden  of  sho  wlngthat  be  took  no  ad  van- 
tage. "  etc. 

Applying  these  principles  to  theeane  un- 
der consideration,  we  are  forced  to  tbe 
eoncluslun  that  tbe  appellant  Stuart  la 
estopped  from  claiming  the  benefits  ol  hta 
paretaBBe,  and  that  appellees  were  guilty 
of  DO  fraud  leading  to  the  result  com- 
plained of.  As  shown  by  the  findings,  the 
testator,  by  bis  will,  charged  appellees, 
who  were  life  tenants  of  the  land,  witb 
the  payment  nf  the  general  taxes,  whlcb 
was  also  their  duty  in  the  absence  ol  a 
provision  ol  the  will,  and  also  provided 
that,  in  case  ol  thdr  failure  to  pay,  tbe  ex- 
ecutor should  take  charge  and  possession 
of  the  premises,  or  so  much  tbereul  aa 
should  be  necessary  for  tbe  purpose,  and 
apply  the  rents  to  the  payment  of  sucta 
taxes.  The  testator  seems  to  have  fore- 
seen tbe  event  of  the  failure  to  keep  tbe 
taxes  paid,  but  it  does  not  appear  whether 
it  was  anticipated  from  the  weakness  and 
Improvidence  ol  the  life  tenants,  or  from 
the  large  family  dependent  on  tbem  for 
support.  The  agreement  between  appel- 
lees and  Cofflng.  as  shown  by  the  finding, 
was  In  line  with  the  provisions  of  the 
will,  effectuatlog  its  intent  and  purpose, 
maklug  the  rents  of  the  farm  discharge 
the  tax  lien,  thereby  saving  the  rights  of 
the  remainder-men.  There  la  no  finding 
tbat  appellees  owned  any  property  other 
than  the  life  estate  devised  them  by  their 
father.  Had  they  posseased  anything 
elae,  It  is  fair  to  infer  that  the  officers 
would  have  discharged  their  duty  by  cans- 
log  It  to  be  sold  (or  tbe  taxes,  instead  ol 
the  land.  They  were  Impeennioua  and  In 
debt.  Their  necessities  were  snch  that 
they  were  compelled  to  secure  their  neigh- 
bor by  permitting  him  to  hold  their  title 
and  lands  until  their  UHbllltlee  were  paid 
in  rental  therefrom.  The  tax  sale  they 
sought  to  vacate  would  have  exhausted 
the  fee  of  the  lands,  if  allowed  to  stand. 
Tbey  had  no  estate  to  leave  tbelr  children; 
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«avewhat  the  srandfatbflr  loft  tb«n.  and 
it  eonld  be  recTalmed  only  by  a  toreelOBure 
proceediug  condacted  by  a  Meod.  Nat- 
ural love  and  affection,  Irw  from  covin 
and  frand,  aboold  dictate  the  cuarse  par- 
«n«d  for  the  purpose  Intended.  Appellees' 
conduct  In  meceptlble  of  a  construction  in 
laTor  of  honesty  and  fair  dealing  In  this 
transaction,  and  we  wUI  not  deprive 
tbein  of  its  benefits  where  the  facts  Indi- 
cate that  an  undue  adrantage  has  been 
takeo,  either  of  their  Itfouranee  and  weak- 
neas,  or  distress  and  neeesBltles.  by  which, 
If  the  JudgmeDt  should  be  reversed,  they 
would  sacrifice  yi,&00  lo  rentals  for  $466.82. 
Appellant  and  appellees  l^wm  to  concur 
lit  the  notion  that  the  court  erred  In  Its 
eecood  conclusion  of  law.  Appellant  paid 
the  parcbase  price  of  the  rental,  and  Is 
entitled  to  the  equitable  Ilea  of  a  vendee. 
Ktults  V.  Brown,  lia  Ind.  872,  14  N.  E.  Bep. 
290.  The  Jadgment  Is  affirmed,  with  costs. 


ass  iDd.  <i4) 

MILLER  et  aL  V.  BAFP.i 

(Supreme  Court  of  Indiana.    Oct.  11,  1883.) 

PAKTxsESBir  —  Aooomranis  —  Fi.bu>ih«— Jonn 
Dbhubbbb  —  UoTioir  to  Steixb  out  Plsa  — 
Tbaxscbift  or  Evidbkos. 

1.  A  plea  not  responsive  to  allegatloni  of 
the  complaint  is  not  for  this  reason  demurs 
rable,  but  ttie  remedy  is  by  motion  to  strike 
out 

2.  A  cross  complaint  good  as  to  any  of  the 
defendants  thereto  Is  good  as  aaalnst  a  Joint 
demurrer  of  all  of  them.    It  bad  as  to  some. 

they  alone  should  demar. 

3.  A  complaint  alleged  a  partnersblo  be- 
tween plaintiff  and  defendant,  and  asked  for 
an  accounting  and  a  divUlou  of  the  proceeds. 
Defendant's  cross  complaint  alleged  a  partner- 
ship slightly  different  from  that  claimed  by 
plaintiff,  asked  for  a  dlssolntlon  of  the  partner- 
ship, an  accounting,  an  award  to  the  parties  of 
the  amounts  whlcn  might  be  found  due  them, 
and  judgment  against  plaintiff  for  a  certain 
amount.  Bdd  that^  notwithstanding  the  prayer 
for  a  sum  certain,  the  cross  complaint  was 
not  a  men  demand  for  mon^  due,  but  was, 
like  the  complaint,  a  demand  for  an  account* 
ing. 

4.  A  document  certified  by  an  official  re- 
porter to  be  a  longhand  manuscript  of  the 
shorthund  rnwrt,  and  bearinir  no  file  mark  or 
certificate  of  the  cierk  or  court,  cannot  be 
treated  as  a  transcript  by  the  clerk  of  the  erl- 
denee.  and  not  baring  been  brought  Into  the 
record  by  compliance  with  the  provlidoiu  of 
Rer.  St.  1881,  I  1410,  fur  incorporating  In  the 
record  the  original  loushaid  manuscript  of  the 
eridence,  the  evidence  Is  not  in  the  record. 

Appeal  from  circuit  court.  Wells  eouo- 
ty ;  J.  S.  Dailey,  Judge. 

Action  by  Frederick  U.Miller  and  others 
against  Andy  Bnpp  for  a  partnership 
accounting.  Jndgment  for  defendant. 
Plaintiffs  appeal.  Affirmed. 

O.  A.  Mason.  A.  L.  Sharpe,  and  Wilson 
ftTodd,  for  appellants.  Martin  A  Vaughn, 
for  appellee. 

HOWARD,  J.  Appellants'  complaint 
sthten  that  appellants  and  appellee,  in 
March,  1883,  formed  a  parfnenthlp  for  car- 
rying on  a  batcher  buRlness  in  the  town 
of  Montpeller,  In  Blackford  county;  that 
said  buflinesa  was  to  be  carried  on  under 
tbfl  firm  name  of  A.  Rapp  &  Co.;  that  ap- 

'Bsbsartag  dsolad  V  H.  M 


pellee  wa«  to  taksebtirge  of  the  shop,  and 
attend  to  the  business  of  buying  stock, 
butchering,  and  selling,  and  to  furnish  bis 
experience,  while  appellants  were  to  Inr- 
nisb  the  money  needed  to  manage  the 
shop,  both  parties  to  sbare  equally  In  the 
profits  or  losses;  that  the  monety  received 
by  appellee  In  conducting  the  busluess  was 
to  be  deposited  In  the  Arm  name,  out  of 
which  each  party  was  to  draw  one-half; 
that  the  appellee  has  bad  sole  control  of 
the  partnership,  property,  and  buttlnees; 
and  that  he  has  refused  to  account  to  ap- 
ppliants  tor  their  share  of  the  proceeds, 
but  has  appropriated  the  same  to  bis  own 
use,  although  reouested  by  appellants  to 
account  to  them,— praying  for  a  dtraola- 
tlon  of  the  partnership,  and  tbnt  appellee 
be  compelled  to  account,  and  that  a  re- 
ceiver be  appointed  to  take  charge  of  the 
business  and  close  out  the  same,  dividing 
the  proceeds  equally  between  appellants 
and  appellee.  Appellee  answered  this 
complaint  by  a  general  denial,  and  also 
by  a  pleu  of  payment,  and.  in  addition, 
filed  his  cross  complaint.  In  which  be 
averred  the  turmatlon  of  the  partnership 
Bubstantlaliy  aa  stated  In  the  complaint, 
except  that  he  alleged  that  he  waato  have 
tbree-flrths,  and  the  appellants  two-dfths, 
of  the  profits,  sharing  the  losses  In  like 
proportion.  The  cross  complaint  further 
states  that  the  mouey  deposited  In  the 
name  of  the  firm  was  to  be  drawn  out,  as 
needed,  on  checks  of  the  appellee,  and  not 
otherwise;  that  appfUee  was  compelled 
to  furnish  delivery  wagons,  teamsi  and 
hlrad  help,  and  board  lor  said  belp,  which 
horses,  wagons,  help,  and  boarding  of  help 
were  done  and  procured  at  the  Tnstanoe 
and  request  of  said  firm, for  which  appellee 
has  never  received  any  pay;  that  appel- 
lants  never  furnished  any  money  or  capital 
to  carry  on  said  business,  nr  rendered  any 
servlceii  of  any  kind;  that  the  firm  was 
compelled  to  borrow  money  to  carry  on 
the  buBlnese,  and  to  boy  on  credit  the  ma- 
chinery, tools,  buildings,  and  apparatus 
necessary  tor  the  same,  all  of  which,  by 
the  terms  of  the  partnership,  should  bava 
been  furnished  by  appellanta;  that  the  ap- 
pellants have  drawn  from  said  partner^ 
ship  $1,114.04;  that  the  partnership  has 
been  Interrupted  and  destroyed  by  the 
acts  and  conduct  of  apiwllants  In  refus- 
ing to  periorm  their  part  of  the  agreement, 
and  in  commencing  this  unit  to  dissolve 
partnership  and  place  the  hiislness  in  the 
hands  of  a  receiver;  that  there  has  been 
no  accounting  between  or  among  the 
members  of  said  partnership ;  that  astrife 
hns  arisen  among  them,  whereby  a  set- 
tlement aad  accounting  Is  made  Impossl* 
ble;  that  the  property  and  assets  of  said 
concern  urenow  iu  the  hands  of  a  receiver, 
— praylnK  that.  In  order  that  said  part- 
nership may  be  dissolved,  and  that  the 
members  may  be  protected  according  to 
their  several  Interests,  an  accounting  be 
bad,  and  a  full  and  complete  examination 
of  the  books,  accounts,  claims,  and  de- 
mands, as  well  as  the  liabilities  and  obli- 
gations, be  taken,  together  with  a  com- 
plete inventory  of  the  pronerty  and  eflects 
of  the  firm  ;  and  that,  on  such  accounting, 
whatever  amounts  shall  be  found  due 
each  party  shall  be  awarded  ttaera;  d» 
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mandlDff  Judgment,  also,  sKalnst  appel- 
lants. Appellants  demnrred  Jointly  to  tbia 
eroBS  complaint*  wblcta  demnrrer  waa 
overruled  hy  the  coart;  the  cunrt  also 
overruled  a  demurrur  to  the  aecond  para- 
graph of  the  anawer,— to  each  of  wblch 
rnllngs  the  appellants  excepted.  The 
causewas  sabmltted  to  thecourt  for  trial, 
and  oa  motion  ol  appellants  the  court 
made  a  special  finding  of  tacts  and  concln- 
Biona  of  law,  floding  for  the  appellee,  on 
his  croBfl  complaint,  a  balance  due,$l,808.> 
81,  for  which  Jadgment  waa  rendered 
against  appellants. 

Various  errors  are  assigned  by  appel- 
lants. We  shall  consider  those  discussed 
by  them  In  their  brief.  The  secuiid  para- 
graph of  the  answer  to  the  complaint  waa 
a  plea  of  payment.  It  was  comet  in 
form,  and  not  subjeet  to  demnrrer.  Ap- 
pellants contend  that  It  was  not  respon- 
sive to  any  allegatiou  of  the  eomplalnt. 
If  this  were  true,  it  might  bare  been 
stricken  out  on  motion.  Even  If  tbe  rul- 
ing were  Incorrect,  It  has  done  tbe  appel- 
lants no  harm.  Tbe  fladlngaud  Judgment 
of  tbe  court  were  on  tbe  cross  complaint. 

Appellants  also  contend  that  tbe  eoart 
emid  in  overruling  tbeir  Joint  demurrer  to 
tbe  cross  complaint.  Tbey  insist,  first, 
that  tbe  cross  complaint  la  Inautfloient  as 
against  the  appellants  Spauldlng  and 
Spauldlng,  who,  wltb  tbe  appellant  Mil- 
ler, formed  another  partuersblp.  Inasmucb 
as  ft  is  not  stated  that  the  Spauldlngs 
aasented  to  tbe  formation  of  tbe  partner- 
ship  with  appellee.  If  cbla  were  trae,  the 
Spauldlngs  ahonld  have  demarred  sepa- 
rately to  tbe  cross  complaint.  If  a  com- 
plaint or  a  cross  complaint  Is  good 
against  any  of  the  defendants,  It  Is  good 
against  a  Joint  demurrer  from  all  of  the 
defendants.  Thorat.  &  B,  Ann.  Ind.  Pr. 
Code,  §  339,  note  1;  Sbore  r.  Taylor.  46 
Ind.  846;  Wllkerson  v.  Rust,  67  Ind.  172; 
Campbell  v.  Martin,  87  Ind.  677;  Carver  v. 
Carver,  97  Ind.  497;  Holzraan  v.  Htbben, 
100  Ind.  838. 

It  Is  further  Insisted  that  tbe  cross  com- 
plaint Is  bad  for  the  reason  that  It  seeks 
to  recover  a  sum  certain,  a  balance  due 
against  tbe  other  partuera,  and  does  not 
allege  that  the  debts  of  the  firm  are  paid, 
and  the  amounts  due  tbe  firm  collect- 
ed. We  are  of  opinion  that  In  this  con- 
tention tbe  appellants  are  wholly  in  error 
as  to  the  nature  of  the  cross  complaint. 
It  Is  uot  a  demand  for  an  amount  due. 
It  Is,  like  the  complaint  Itself,  a  demand 
for  acconniing,  and  for  tbe  payment  to 
each  party  of  whatever  balance  should 
be  found  due.  "One  partner  may  main- 
tain an  action  to  compel  an  accounting, 
nod  to  recover  such  sum  as  may  be  found 
due  him  upon  the  final  adjUHtment  of  the 
partnership  affairs."  Meredith  v.  Ewing, 
85  Ind.  410.  Tbts  Is  not  sutrb  a  case  as 
that  of  Lang  v.  Oppenbelm,  96  Ind.  47. 
That  was  a  ault  brought  by  one  partner 
to  recover  from  another  lor  an  amount 
unadjusted,  due  out  of  copartnership  as- 
sets. The  suit  In  that  case  could  not  He, 
since  the  amount  claimed  might  be  needed 
to  pay  creditors,  whose  rights  are  supe- 
rior to  the  rights  of  partners.  In  the  rase 
at  bar  there  Is,  on  tbe  rontrary,  a  simple 
demand  for  an  accounting,  and  for  tbe 


payment  of  whatever  may  betound  due  to 
each  partner.  Tbe  clrcumstanca  that  ttie 
cross  complaint  conclndea  with  n  demand 
for  $5.U09  does  not  of  Itself  ebange  m  com- 
plaint for  an  accunntlag  into  a  mere  de- 
mand for  money  due.  We  think  the  croaa 
complaint  stated  a  good  cause  of  action 
for  an  accounting  between  tbe  partnera, 
and  for  the  payment  to  each  of  whatever 
sum  should  be  found  dueblm.  Dehorlty 
V.Nelson.  66  Ind.  414;  Kimble  v.  Heal.  92 
Ind.  376;  17Am».  ft  Eng.  Bne.  Law.  p. 
I8I0.  Neither  la  the  cross  complaint  bad 
for  the  reason  that  It  seeks  to  recover  lor 
special  services  rendered  the  firm,  without 
alleging  a  special  ngreemeut  to  pay  for 
such  services.  Tbe  appellee  makes  no 
claim  for  bis  own  services.  He  claims  for 
expenses  necessarily  Incurred  In  the  con- 
duct of  the  partnerahtp  baslneas.  and 
which  were  to  be  paid  by  appeUanta. 
whose  agreement  was  to  fumtoh  tbe 
money  needed  for  that  purpose. 

The  remaining  alleged  errors  discuaaed 
by  appellants  relate  to  the  flodlDgs  and 
the  evidence.  It  Is  very  doobtfnl  whether 
the  evidence  is  in  the  record.  There  seems 
to  have  been  an  attempt  to  bilug  tbe  erl- 
denee  Into  the  record  under  tbe  provtslooa 
of  sectlun  1410,  Rev.  St.  1881.  There  la, 
however,  no  certificate  showing  that  a 
verbatim  report  was  taken  by  an  official 
reporter,  or  that  the  original  longhand 
manuscript  of  the  evidence  was  ever  filed 
with  the  clerk,  or  that  the  same  waa  In- 
corporated Into  tbe  bill  of  eseeptfona. 
We  might,  perhaps,  take  what  appctara  to 
be  the  original  longhand  manuscript  tor 
a  transcript  of  tbe  evidence,  but  tbere  Is 
entered,  after  the  recital  of  the  alleged  evi- 
dence, what  purports  to  be  a  certificate  of 
an  official  reporter,  etuting  that  tbe  **  fore- 
going is  a  correct,  true,  and  complete 
longhand  manuacript  of  tbeahorthaDd  m- 
port  above  mentioned,  including  all  tbe 
oral  and  documentary  testimony  intro- 
duced in  the  trial  of  said  cause."  There  la 
DO  certificate  from  tbe  clerk  nur  from  the 
court  abowtngolthertbe  flliugol  this  man- 
uscript In  tbe  clerk's  office  or  Its  locorpo- 
ratios  into  tbe  bill  of  exceptions:  neither 
is  there  any  file  mark  upon  the  manuacript 
to  show  that  it  was  ever  before  tbe  conrt 
or  in  the  clerk's  office.  It  Is  quite  nnan- 
tbestlcated,  and  as  it  contains  on  its  face. 
In  the  form  of  the  reporter's  certificate. 
Internal  evidence  that  It  Is  not  a  tran- 
acrlpt  by  tbe  clerk  of  tbe  evidence  taken 
on  tbe  trial.  It  would  aeem  that  it  la  a 
docuueut  having  no  proper  place  Id  tbe 
transcript.  In  Wagoner  v,  Wilson,  108 
ind.  310,  8  N.  E.  Rep.  926,  a  plain  atate- 
ment  was  made  of  what  Is  necessary  In 
order  to  briug  the  evidence  Into  tbe  rec- 
ord under  tbe  provisions  of  section  1410. 
There  Is  here  a  total  failure  to  proceed  aa 
there  directed.  We  have,  however,  care- 
fully considered  tbe  claims  of  errur  made 
by  appellanta  as  to  the  ruling  of  tbe  conrt 
on  motions  to  modlty  fludlngs,  and  other 
matters  embraced  in  the  motion  for  a  new 
trial,  and  are  satisfied  that  the  rnllnga  of 
the  court  were  correct  under  the  evidence 
aa  purported  to  be  set  out  In  the  tran- 
script. All  the  findings  are  amply  anp- 
ported  by  that  evidence,  and  tbe  motlunof 
appellanta  to  modify  certadu  findings  was 
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decided  fiivbrafoly  to  appellants.  We 
tblak  the  cam  was  fairly  tried  upon  Its 
merlto,  and  a  palnstaklnK  aod  Jant  deci- 
sion arrived  at  by  tlie  court.  Tbe  ]ndg- 
meot  iB  affirmed. 

DAIl.GT»  J.,  took  no  partlntlwdfldiilon 
•of  tble  case. 


<itt  ind.  mt 

HILBCBN  T.  PHUJJPS  at  aL^ 
^Bnprema  Court  vt  Indiana.    Oct  12,  18^.) 

nuUPnLSNT  CONVKTANCB— EXBCDTIOir  SaU— 

1.  The  owner  of  a  farm  of  160  acrei,  bo- 
inff  In  debt  at  the  time,  couveyed  the  same  to 
hfs  aon  for  an  expressed  consideration  of 
^,000.  The  son  was  worth  at  tbe  time  abont 
«400;  bat  claimed  the  transfer  was  in  pay- 
ment of  a  debt  dD«  from  the  father.  The  son 
bad  ner^  filed  with  the  assessor  any  state- 
ment of  snch  debt.  After  the  conTejrance  he 
allowed  the  property  to  be  sold  for  taxes.  The 
father  also  continued  to  rent  the  farm  and  col- 
lect the  rent,  and  exercise  acts  of  ownershlpi 
Bdd.  that  the  conveyance  was  In  fraud  of 
editors. 

2.  The  consideration  expressed  In  the  deed 
is  not  even  prima  fade  evldenee  against  third 
parties. 

3.  Wbm  a  JndKment  does  not  direct  a 
sale  of  real  property  without  appraisement, 
and  the  rents  and  profits  are  offered  without 
awraisemmt,  and  no  bid  is  recdved  tlierefor, 
ana  the  fee  simple  which  has  been  appraised 
Is  sold,  tbere  Is  no  valid  offer  of  the  rents  and 
profits,  and  the  sale  of  tbe  fee  simple  la  void. 

4.  Where  a  Judgment  is  obtained  in  an  ao- 
don  for  breach  of  warranty,  and  execution  is- 
sues thereon,  and  land  conveyed  the  JadK- 
mmt  debtor  is  sold  before  an  order  has  oeen 
made  decredna  sndi  transfer  t»  be  frandulent 
and  void,  failure  to  Bpi»Bise  the  rents  and 
profits  before  tbe  sale  on  execution  is  not 
cured  by  Rev.  St  18S1,  I  743,  proTidlng  that 
property  conveyed  by  a  debtor  with  Intent  to 
delay  or  defraud  his  creditors  nay  be  sold  witb- 
oot  aninisaL 

Appeal  from  circuit  coart,  Boone  coon- 
ty;  Stepban  Neal,  Judge. 

Action  by  Robert  C.  Mllbnm  ajrainRt 
Phydella  E.  Phillips  aod  others  to  nit 
aside  a  sherllTs  certificate  ol  sale.  Judg- 
ment for  defendants.  FlalntlO  appeals. 
Bo  versed. 

Palmer  ft  Palmer  and  A.  E.  Paige,  for 
appellant.  C.  S.  Weansr  and  Balaton  ft 
:^ief«t,  for  appellees. 

DAILBY.  J.  This  cause  was  com- 
menced In  tbe  Olinton  circuit  court  by  ap- 
pellant asalnet  all  of  the  appellees  f>zcept 
Joseph  E.  Milburn.  He  allejred  that  he 
wa»  the  owner  In  fee  of  the  S^J^  of  the  H. 
E.  W  of  section  25,  in  towDsblp  21  N.,  range 
3  W.,  In  said  county.  The  complaint 
8uii(;ht  to  set  aside  a  certain  sheriff's  cer- 
tificate of  sale  which  appellees  Phillips  and 
Muore  bad  asalnat  said  premises.  It  sets 
out  tlie  jurlfcment  on  which  tbe  sale  waa 
made,  shovring  that  it  was  against  Jo- 
aeph  E.  Mllbarn.  and  not,  therefore,  a  Hen 
OD  the  land  uf  the  appellant,  who  was  the 
plaintiff  in  Bald  canse.  The  complaint  was 
anawerfd^ln  tbe  first  Instance,  in  three 
paragraphs:  First,  In  general  denial.  The 
second.  In  substance,  admits  that  on  and 
before  the  11th  day  of  September,  18SK. 
■JotaeobE.  Aillburn  was  tbe  owner  td  said 
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real  estate,  and  conveyed  tbe  same 
deed  to  Bobert  C  unburn,  but  says  that 
said  deed  was  ezecoted  without  any  con- 
stderatlott,  and  In  fraud  of  the  creditors 
of  Joseph,  and  that  Fhydella  E.  Phillips 
was  at  the  time  a  creditor  of  the  grantor. 
The  third  paragraph  of  answer  la  the 
same  aa  the  second,  save  It  also  alleges 
that  Joseph  E.  Mllbnm  is  the  fatfaer  of  the 
plaintiff,  tbe  appellant  herein,  and  that 
said  Bobert  and  Joseph,  with  the  Intent 
to  hlnder,d«lay,  and  defraud  the  creditors 
of  Joseph,  conspired  and  confeUeratbd  to- 
gether, and  caused  tbe  deed  to  be  made 
to  tbe  former  by  tbe  latter.  Both  para- 
graphs aver  that  the  father  had  not,  after 
the  conveyance  was  made,  safttclent  prop- 
erty subject  to  execution  with  which  to 
pay  fals  debts,  and  ever  afterwards  con- 
tinued Inaolvent.  Appellees  herein  also 
filed  a  crtisBcomplalnt  in  twoparagraphit, 
containing,  in  substance,  the  eame  allega- 
tlona  as  are  embraced  In  the  second  and 
third  paragraphs  of  the  answer,  and  set- 
ting out  therein  the  Judgment  and  saleol 
the  real  estate,  and  asking  that  the  deed 
of  date  September  11, 1888.  to  Bot»ert  by 
hie  father,  be  set  aside,  and  The  sate  of  the 
land  on  defendants'  judgment  sustained. 
Joseph  E.  Milborn  la  made  a  party  to  an- 
swer the  cross  complaint,  and  tbe  Mil- 
burns  answer  by  general  denial.  Appel- 
lees, defendants  below,  having  secured  a 
alieriff^deed  for  said  tract  pending  tbe 
anlt  In  tbeCllntonelrcnIt  court,  filed  a  anp- 
plemental  cross  complaint  of  «|eetraent 
against  the  Unburns,  whieb  waa  an- 
swered by  general  denial.  The  canse  was 
first  tried  In  the  Clinton  cireolt  court, 
which  resulted  in  a  finding  and  Judgment 
forthedefendaatson  tbeir  cross  complaint, 
and  against  appellant  on  his  complaint. 
The  supplemental  eoniplalDt  being  la 
lijectment,  the  appidlant  waa  granted,  on 
his  own  motion,  a  new  trlsl  as  a  matter  of 
right.  Afterivarda,  on  proper  affidavit, 
the  venue  of  the  cause  was  changed  to  the 
Boone  circuit  court.  In  tbe  latter  court 
the  denial  waa  withdrawn  to  plaintiff's 
complaint.  Tbetrlalof  tbe  causa  was  sub- 
laitted  to  a  )ory,  and  at  the  elom  at  tha 
•Tldence  on  the  part  of  the  defendants, 
appellees  herein,  tbe  plaintiff  filed  bis  de- 
murrer thereto,  and  tbe  cause  was  with- 
drawn from  the  further  consideration  irf 
the  Jury.  The  demurrer  was  by  tbe  Boone 
circuit  court  overrnled,  and  the  ruling  .of 
the  court  below  thereon  presenta  tba  only 
quLstton  tortbeeonslderatlonof  tbeeoart. 
Tbe  appellant  baa  nselgned  as  error: 
First,  tbe  court  erred  in  overruling  plain- 
tiff's demurrer  to  d«leiidant'a  evidence; 
second,  tbe  court  erred  In  rendering  the 
Judgment  and  decree  which  la  rendered  la 
this  cauee. 

The  real  queatlon  presented  for  our  con* 
sideratlon  Is,  did  tbe  court  err  to  overrul- 
ing the  demurrer  to  the  evideneef  Before 
presenting  the  material  features  of  the 
evidence  It  Is  profier  and  easentlal  that 
we  should  advert  to  certalu  rules,  the  aid 
uf  which  is  invoked  as  a  guide  to  courts  In 
the  conaideration  by  them  of  tbe  evidence 
In  a  cause,  where  a  demurrer  to  the  evl- 
denee has  been  Interposed.  In  McLean  t. 
Insurance  Co..  100  Jnd.  130. 131,  Is  a  colla- 
tluu  of  authorltlss,  and  their  eorreetpese 
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Sb  bonie  nut  by  an  ezamlnatlon  of  the  de- 
tiuloQB  tu  which  reference  Is  made.  The 
effect  of  the  demurrpr  is  to  coucedu  the 
truth  of  all  the  facts  of  which  there  Is  any 
evidence  at^alnst  the  demurring  party, 
and,  if  there  is  a  contlict  In  the  evidence.  It 
preveDts  him  from  lusisting  upon  any  evi- 
dence III  blfl  favor  as  to  the  disputed  facts* 
WllICDta  V.  loRurance  Co.,  81  lad.  800.  The 
demurrer  admitH  all  the  facts  which  the 
ATldenee  teuds  to  prove,  and  all  such  in- 
ferences an  can  be  drawn  therefroui.  Wlll- 
cuts  V.  Insurance  Co.,  supra;  BadcUff  v. 
Radford, 96Ind. 482.  It  ezclodes  from  con- 
sideration the  evidence  of  the  party  de- 
murring, (Buddell  V.  Tyner,  87  Ind.  529,) 
which  is  treated  as  withdrawn.  (Adams 
V.  State.  S7  lud.  678,)  as  tbe  evidence  of 
his  adversary  alone  is  involved  In  the  issue 
raised  by  the  demurrer,  (Fritz  v.  Clark,  SO 
Ind.  591.;  If,  upon  such  evidence,  with 
every  reasonable  Inference  which  maybe 
drawn  therefrom,  a  Jury  might  rlichtlully 
find  against  the  party  demurring,  the  de> 
ronrrer  should  be  overruled,  (Hagenbuck 
V.  MrClaskey,  81  Ind. 577;  Nurdyke  &  Mur^ 
mon  Co.  V.  Van  Sant,  99  Ind.  IHS,)  as  tbe 
party  demurring  admits  all  the  facts  uf 
which  there  is  any  evidence,  (Trfmbie  v. 
Pollock,  77  Ind.  676.)  and  consents  that 
whatever  reasonable  inferences  can  be. 
shall  be,  drawn  from  the  evidence  against 
him.  (Bntr  v.  Buff,  86  Ind.  481 ;)  and  the 
court  Is  bound  to  take  as  trueall  the  facts 
which  the  evidence  tends  to  prove,  and 
such  inlerences  from  them  astbe  Jury  could 
have  drawn,  though  the  Jury  might  not 
have  drawn  them,  (Railway  Co.  v.  Col- 
larn,  78  Ind.  261.)  But  the  court  Is  not  re- 
quired, in  considering  the  demurrer,  to 
weigh  or  reconcile  conflicting  evidence,  nor 
consider  that  which  favors  the  party  de- 
murrtng,  when  It  Is  In  conflict  with  the 
other  evidence  against  hfm.  Railroad 
Co.  V.  McLln,  82  Ind.  485.  The  demurrer 
waives  objections  to  the  admissibility  of 
the  evidence,  (Miller  v.Porter,71  Ind.5:il ;) 
and  no  advantage  can  be  taken  of  any 
defect  in  the  pleadings  as  a  reastm  for  hus- 
talnlDg  the  demurrer,  (LIndley  v.  Kelley, 
43  Ind.  294.)  As  sustaining  a  demnrrer  to 
the  evidence  works  a  flnni  disposition  of 
the  case,  the  conrt  does  not  err  in  over- 
ruling such  a  demurrer  whenever  there  is 
testimony  which,  although  weak  and  in- 
conclusive, fairly  tendu  to  prove  every 
material  fact,  and  Is  snfiicient  to  Jostlfy 
a  court  in  overrolliiK  n  motion  to  set 
aside  a  verdict  based  thereon,  (Railway 
Co.  V.  Couse,  17  Kan. 571 :)  and  If, from  tbe 
evidence,  a  Jury  might  infur  that  the  plain- 
tiff's action  should  be  sustalDcd,  the  de- 
murrer should  be  overruled,  nnd  the  plnin- 
tiS  should  have  Judgment.  (Wright  v. 
Julian,  97  Ind.  109.)  In  line  with  these 
aathoritles,  and  in  addition  thereto,  we 
cite  Palmer  v.  Ballroad  Co..  112  Ind.  250, 
14  V.  E.  Bep.  70;  Railroad  Co.  v.  Marohn, 
(Ind.  App.)  84  N.  G.  Bep.  27.  ft  Is  the  law 
that  a  voluntary  conveyance  Is  not,  for 
that  reason  alone,  fraudulent,  for  It  Is  the 
right  of  every  person  owning  property  to 
dispose  ol  It  at  any  price  lie  may  see  tit. 
or  donate  It  to  otbera,  provided,  always, 
thae  utthetimeof  tbeconveyance  he  retain 
aufflcient  assets  to  pay  all  existing  liabllt- 
tles;  and.whena  voluntary  conveyance  la 


made  by  one  largely  Indebted  In  compari- 
son to  bis  resources,  the  transaction  In  It- 
self ralBes  a  presumption  of  constructive 
fraud,  and.  no  matter  what  the  motive 
which  Induces  It.  the  deed  will  be  void  as 
to  creditors.  Story,  Eq.  Jur.  §S  853,  '3^. 
Warv.  Vend.  623.  A  person  cannot  give 
away  any  of  his  property  to  tbe  injury  of 
his  creditors.  Sherman  v.  Hogland,  73 
Ind.  472;  Barkfey  v.Tapp,S7  Ind.  27;  Eiler 
V.  Crull,  112  Ind.  319. 14  N.  E.  Rep.  79.  One 
great  circumstance  which  should  always 
be  attended  to  In  these  transactions  fa 
whether  tbe  person  was  indebted  at  the 
time  he  made  his  conveyance,  and,  it  be 
was,  it  Is  a  strong  badge  of  fraud.  Palou 
T.  Doe.  7  Blackf.  487  If  tbe  effect  is  to 
withdraw  any  portion  of  tbe  property,  ao 
that  there  does  not  remain  sulflcient  to 
enable  creditors  to  pay  themselves,  the 
conveyance  Is  clearly  within  the  statute. 
A  transfer  of  all  tbe  donor's  property  is 
for  this  reason  fraudulent.  A  onlveraal 
donee  Is  bound  to  pay  the  debts  uf  tbe 
donor  existing  at  the  time  of  the  dona- 
tion, or  abandon  tbe  property  thus  given. 
Bump,  Fraud.  Conv.29:J.  When  no  consid- 
eration la  paid, it  la  not  neressary  tha t  the 
granted  should  havenotlceof  the  grantor's 
fraudulent  Intent.  Barkley  r.  Tapp, 
supra;  Spaulding  v.  BIythe,  78  Ind.  93. 
Where  a  vendee  participates  In  tbe  fraud 
of  the  vendor  to  delay,  hinder,  or  defraod 
the  creditors  of  sucb  vendor,  even  tboagb 
a  full  consideration  has  been  paid  for  the 
property,  the  conveyance  will  be  set  aside. 
Oardinler  v.  Otis.  13  Win.  460;  Briscoe  v. 
Clarke,  1  Rand.(Va.)  218;  Tootle  v.  Duod, 
6  Neb.  93.  This  Is  a  well-recognised  prin- 
ciple of  tbe  law,  and  tbe  courts  have  held 
thfat  the  purchaser  Is  to  be  charged  with 
notice  of  tbe  character  of  tbe  tramuictlon 
when  be  Is  acquainted  with  tlie  clrcnm- 
stances  sufficiently  to  convince  the  court 
or  Jury  that  he  knew  the  facts,  ((^reen  v. 
TttNtum,  19  N.  J.  Eq  105,)  or.  It  he  baa  a 
knowledge  of  such  facta  as  would  excite 
tbe  sttspicion  of  an  ordinarily  prodent 
man,  and  falls  to  make  Inquiry,  and  par- 
chases  from  a  fraudulent  vendor,  he  Is  nut 
a  bona  fide  purchaser,  and  will  be  charged 
with  notice  of  any  fraud  upon  creditors 
affected  by  the  sale  and  transfer,  (State  v. 
Estel,6  Mo.  App.  6.)  It  is  true,  fraud  is 
never  presumed,  but  mast  be  proved  by 
the  party  charging  it;  and,  to  make 
fraud  available  In  any  given  rase,  it  must 
be  proved  as  alleged,  tbe  presumption  al- 
ways being  against  bad  faltb.  Htewart 
V.  English,  6  Ind.  170;  Morgan  v.  Olvey.53 
Ind.  6;  Luce  v.  Sboff,  70  Ind.  152;  Wnllace 
V.  Mattlre,  118  lud  60,  20  N.E.Bep.497.  It 
is  part  uf  the  equity  doctrine  of  fraud  not 
to  define  it,  not  to  lay  duwn  any  rule  as 
to  the  nature  of  it,  lest  the  craft  of  men 
should  find  ways  of  committing  fraud 
which  might  escape  the  llmito  of  such  a 
rule  or  definition.  It  includes  all  acts, 
omissions,  or  concealments  which  involve 
a  breach  of  legal  or  equitable  duty,  trust, 
or  confidence  Justly  reposed,  and  are  Inju- 
riuus  to  another,  or  by  which  an  undue 
and  unconscientious  advantage  ia  taken 
of  another.  1  Rouv.  Law  Diet.  617.  The 
proof  of  fraud  is  seldom  direct:  It  usually 
conalHts  of  a  chain  of  clrcamstances  that 
Indicate  and  accompany  the  wrongtol  act ; 
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Vintt  thten  mnj  be  the  confidential  rela- 
tion ol  the  parties;  eecond*  tbe  render 
being  iDTolved  at  the  time  ot  the  tranBfer, 
and  prcBfiud  tor  paymeot ;  third,  tbetrans- 
feruf  all  tbeTendor'a  property ;  (oortb.tbe 
vendee  being  Insolvent  at  tbe  tlme.and  be- 
fore tbe  tranHler  Is  made;  fifth,  tbe  deed 
belDR  kept  od  tbe  record  for  the  apace  ot 
several  months.  8berman  v.  Hugland.  78 
Ind.  475,  476.  Whether  n  deed  made  upon 
a  valuable  coDBlderation  la  fraudalent  or 
not  Is,  under  the  etatate,  a  qoAstlon  of 
tact,  and  not  of  law.  Hubbs  v.  Bancroft, 
4  Ind.  888.  Fraud  will  be  presumed  in 
courts  of  equity  from  the  circumstances 
of  tbe  parties,  (Booth  v.  Bunce,  S8  N.  7. 
139;)  and  when  tbe  eridenee  tends  to  abow 
tbe  fraudalent  character  of  tbe  transac- 
tion to  one  claimiug  to  be  a  bona  fide 
purchaser,  and  he  remains  silent,  this  Is 
presumptive  evidence  of  fraud.  A  convey- 
ance of  a  parent,  who  is  largely  indebted, 
to  bis  son^ot  laise  and  valuable  property, 
fur  a  small  nam  down  and  notes  for  tbs 
balance,  or  when  tbe  consideration  Is  tbe 
assumption  of  a  mortgage  on  the  prop- 
erty simply.  It  wUl  be  held  to  be  fraudU' 
lent.  Zoeller  v.  Elley,  (N.  T.  App.)  2  N.  E. 
Kep.  896,  note;  Wagon  Go.  v-  Maurer, 
aowa.)  5N.  W.  Kep.  576;  Knowlton  v. 
Hawea,  (Neb.)  7.  N.  W.  Bep.  286;  Dicker- 
man  T.  Farrell,  (Iowa,)  18  N.  W.  Bep.  422. 
A  eonveyance,  however  made,  Is  void  If 
tbe  intent  and  purpose  of  tbe  grantor  and 
grantee  Is  to  defraud  creditors.  What 
cannot  be  done  directly  cannot  be  done  by 
indirection.  Forms  are  of  little  moment, 
for,  where  fraud  appears,  courts  will  drive 
tbroogb  all  matters  of  form,  and  expose 
and  punish  the  eorropt  act.  A  convey- 
ance la  not  protected,  although  fullconsld- 
eration  has  been  paid,  where  grantor  and 
grantee  unite  in  a  fraudulent  design  to 
defraud  credltDrs.  Here,  however,  tbe 
consideration  upon  which  the  conveyance 
rests  was  grossly  disproportionate  to  the 
value  of  tbe  property.  Where  property  is 
fraudulently  conveyed,  tbe  grantee  holds 
It  In  trust  for  tbecrsdltom  of  the  grantor ; 
but  this  is  not  a  trust  created  by  tbe  con- 
tract  of  the  parties,  and  appellees  are  In 
error  fa  supposing  such  a  trust  to  be 
within  tbe  statute.  Few  principles  are 
more  drmly  settled  than  that  tbe  statute 
creating  trusts  by  parol  has  no  referencv 
to  resulting  tmsts.  Buck  v.  Voreis,  89 
Ind.  117.  It  Is  not  enough.  In  order  to 
support  a  settlement  agalDSt  creditors, 
tbnt  it  be  mnde  tor  a  valnable  coneidera- 
tlon.  It  must  he  bona  fide.  If  It  be  made 
with  intent  to  hinder,  delay,  or  defraud 
them,  it  is  void  as  against  tbem,  altbongb 
there  may  be.  in  the  strictest  sense,  a  val- 
uable, or  even  no  ad^uate,conslderatlon. 
Wait,  Fraud.  Conv.  8  207;  Blennerhassett 
V.  Rberman,  106  C.  8.  117.  Bomp,  in  bis 
work  on  Fraudulent  Conveyances,  lays 
down  tbe  following  excellent  rules  as  a 
guide  in  determining  tbe  transaction: 
First.  Tbe  tendency,  pro  tanto,  ot  every 
transfer  that  can  be  made  by  a  debtor,  is 
to  hinder  and  delay  bis  creditors,  for  it 
diminishes  tbe  fnnd  out  of  which  tbey 
can  enforce  payment.  A  transfer  nt  all 
tbe  property  of  a  debtor  not  only  dlmlu- 
isbee  the  fund,  but  la  not  an  ordinary 
transaction,  and  la  tber^ore  a  badge  m 


fraud.  Page  7ft.  Second.  As  every  trans- 
fer by  a  debtor  teoda  to  diminish  tbe  fund 
from  which  payment  can  be  enforced,  em- 
barrassment and  heavy  Indebtedness  are 
badges  ot  fraud.  Page  80.  Third.  The 
expectation  or  pendency  ot  a  suit  is  a 
badge  of  fraud,  because  a  transfer  tends 
to  deprive  thecredltor  of  the  means  of  en- 
forcing his  Judgment  when  be  obtains  It. 
Page  81.  Fourth.  Heereey  la  a  badge  of 
fraud  because  It  tends  to  deceive  tbe  cred- 
itors, and  is  not  in  tbe  course  In  which 
men  ordinarily  transact  business.  Page 
81.  Where  the  proof  shows  that  the  deed 
was  withheld  from  record  for  an  unusual 
time,  tbe  secrecy  <rf  tbe  transaction  adds 
w^gbt  to  the  presumption  to  be  overcome 
by  sa  tisfactory  evidence.  Zlmmer  v.  Miller, 
64  Md.  296.  1  Atl.  Rep.  858.  Fifth.  A  vendee 
who  purchases  the  property  of  an  insol- 
vent debtor  for  less  than  Its  value  thereby 
deprives  the  creditors  of  the  dlHerence, 
and  defeats  their  Just  expectations.  load- 
eqnacy  of  price  thus  tends  to  defraud 
them,  and  Is  a  badge  of  fraud.  Bump, 
Fraud.  Conv.  86.  Sixth.  The  retention  of 
the  possession  of  land,  and  the  exercise  ol 
unequivocal  acts  of  ownership  over  It,  Is 
a  badge  of  frand,  for  It  is  not  in  tbe  usual 
course  ot  business,  and  Indicates  a  secret 
trust  tor  the  benefit  ot  tbe  debtor.  The 
acts  of  ownership  may  consist  either  la 
renting  or  nolleatlng  rents.  Id.  90,  91. 
Seventh.  Anything  out  ot  tbe  usual  course 
ot  bosinMS  Is  a  sign  of  fraud.  Tbe  same 
principle  applies  to  the  abseuce  of  ae* 
counts  between  tbo  parties,  when  the  con- 
sideration purports  to  be  In  consideration 
tA  a  debt  doe  to  the  grantee;  to  tbe  reten- 
tion of  the  deed  or  the  mortgage  note  by 
tbe  debtor;  to  tbe  omission  to  executethe 
mortgage  note  at  the  same  time  with  the 
mortgage;  to  any  alteration  of  a  mort- 
gage note;  to  the  alienation  of  valuable 
property  without  payment  or  security; 
to  the  purchase  nt  property  for  which  the 
grantee  has  uo  uae;  to  tbe  grantee's  en- 
trances Into  business  foreign  to  bis  own; 
to  tbe  grantee's  pecuniary  ability  Co  make 
tbe  pnrcbase;  and  to  tbe  grantee's  failnre 
topaytaxes.  Id. 92,98.  Eighth.  Theomis- 
slon  of  tbe  grantee  to  testify  or  produce 
the  debtor,  or  any  other  Important  wit- 
ness. Is  ground  for  an  unfavorable  pre- 
sumption, and  frequently  exercises  an  im- 
portant influence  upon  tbe  final  deter- 
mination of  tbe  question  of  fraud.  Id.  95. 

Keeping  in  view,  and  applying  to  this 
case,  so  far  as  they  are  applicable,  the 
rules  to  which  we  have  referred,  we  will 
briefly  present  tbe  facts  in  the  ease,  as  dis- 
closed by  the  evidence.  It  is  established 
that  on  September  18,  1884,  Joseph  E.  and 
Maliuda  Mllburn.  parents  ot  appellant, 
executed  a  warranty  deed  to  one  Thomas 
8.  Peake  tor  a  certain  12'acre  tract  of  land 
in  Clinton  county.  Ind.,  for  a  valuable 
consideration;  that  on  November  22, 1884, 
said  Peake,  unmarried,  conveyed  aald  real 
estate  by  warranty  deed  to  one  Pavld 
Dukes,  who  on  tbe  19th  of  October,  1886, 
bis  wife  Joining  him  therein,  conveyed  tbe 
same  by  deed  of  warranty  to  Phydella  B. 
Phillips,  an  appellee,  for  tbe  sum  of  S600; 
that  tbe  respective  grantees  took  poe ses- 
sion of  said  tract ;  that,  prior  to  tbe  exe- 
cution of  aald  several  deeds,  tbe  grantor 
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JoMph  bad  iDcnmtwred  the  realty  wltb  a 
mortgage  to  one  MarthaGher;  that  after- 
varda,  to  wit,  at  the  September  term, 
1SB7t  of  the  Clinton  circuit  court,  said 
morteage  debt  atltl  remaining  nnpaid  and 
being  due,  said  Ober  caaseci  suit  to  be  In- 
Htltnted,  whereby  Raid  mortgage  wan  fore- 
cloxed ;  that  by  virtue  of  eald  Judgment 
and  decree  the  aberlff  of  Maid  county,  on 
November  M.  1887,  sold  lald  land  to  aald 
Oher;  that  there  was  no  redemption  from 
aald  sale;  that  said  Oher  nsRlgned  tbe  cer- 
tificate to  Simon  Fouike,  wno,  alter  tbe 
year  for  redemption  had  expired,  obtained 
a  aherlff's  deed  therefor,  and  tbe  appellee 
PbllllpB  was  evicted,  and  the  premises 
taben  from  her.  It  Is  also  conceded  that 
on  September  11, 18SS,  and  for  a  long  time 

Srior  thereto  contlnaoasly,  Joseph  E. 
Illbarn  waa  the  owner  of  160  acres  ol  real 
estate  described  In  the  complaint  In  this 
action,  which  includes  tbe  land  In  cnutro- 
versy,  and  was  of  the  value  of  $40  per  acre, 
and  that  on  said  day  he  convened  the 
same  to  bis  son  Robert,  appellant  herein ; 
that  there  waa  a  conalderatlon  of  f5,000 
expressed  In  the  deed;  and  that  Joseph's 
wire  did  not  Join  therein.  It  was  admit- 
ted by  tbe  parties  to  tblo  suit,  for  the  par- 
poaeofthe  trial,  that  appellant  had,  at 
the  time  of  this  conveyance,  aulde  from 
tbe  debt  which  hie  father  owed  him.  prop- 
erty of  the  value  of  $400,  and  that  he  was 
a  resident  honaeholdhr  of  the  state,  and 
that  afrer  the  transfer  said  Joseph  was 
posBPHsed  of  property  of  the  valne  of  be- 
tween $800  and  $400,  and  that  he  was  a 
reeldent  hoasebolder  of  tbe  state;  that 
tbe  deed  to  appellant  was  not  recorded 
until  April  10,  ISttO.  No  sam  of  money  was 
ever  paid  by  tbe  grantee  fur  tbe  land,  and 
no  notes,  mortgage,  or  other  evldencea  of 
Indebtedness  were  executed  therefor,  but 
the  deed  atates  a  conelderatlon  of  $6,000. 
Alter  the  conveyance  to  appellant,  he 
allowed  the  west  80  of  the  tract  to  be 
sbid  to  pay  a  ditch  aRsessuient  of  $85.  He 
pafti  no  taxes,  but  snHered  tbe  east  80  to 
bp  sold  by  the  county  treasurer  In  satisfac- 
tion of  taxes,  which  Indicates  thatthegrnn- 
tee  was  Insolveat.  The  tacts  farther  show 
that  while  appellant  assumed  that  his 
ffitber  owed  him  prior  to  tbe  conveyance, 
nnd  that  be  received  the  deed  to  dis- 
charge In  part  a  pre-existing  debt,  tbe  ap- 
pellant testified  that  he  never  filed  with 
the  assessor  any  such  credit.  This  state- 
ment Is  Important,  if  appellant  gave  a 
true  list  to  the  assessor  of  all  his  personal 
estate  and  ehnsce  in  action,  he  had  no 
claim  Against  bis  father.  The  Jury  wonld 
have  a  right  to  believe  that  he  was  as- 
sessed upon  all  of  his  property.  Towns 
V.  Smith,  115  Ind.  488.  IB  N.  E.  Bep.  811; 
Lefevrev.Jobnson,  79  Jnd.  564.  The  state- 
ment contained  In  tbe  asamament  llat  can 
with  propriety  be  looked  to,  to  ascertain 
what  particular  personal  property  or 
claims  a  person  owns  at  the  time,  and,  in 
the  absence  of  controlling  proof,  hia  condi- 
tion is  presumed  to  have  remained  tlie 
same  when  the  converance  waa  made. 
Adams  v.  Btate,  87  Ind.  filS;  Towns  v. 
Hmlth,  snpra.  The  evldenee  of  Isaac 
Wainscott  abows  that,  prior  to  the  con- 
veyance to  appellant,  the  ^antor  told  him 
"he  waa  going  to  havo  bis  son  come  onto 


the  farm;  that  it  woold  pay  him  better 
than  to  ran  It  bimself."  "He  thought 
thia  plan  would  pay  his  debts  more  rap- 
idly.** "He  was  In  debt,  and  be  wanted 
to  get  out."  "That  be  thonght  the  Ptail- 
llpsea  would  not  make  their  money  ont  of 
thIa  land."  Witness  also  testifies  to  t»e- 
Ing  In  poBseaslon  of  the  farm  In  contro- 
versy as  tenant  of  Joseph  £.  Mllbom, 
who  In  February,  1889,  signed  and  served 
npon  him  a  wHttea  notice  toquit  tbe  pos- 
session. Frank  Caldwell  testified  that  be 
and  the  appellant  rented  this  farm  of 
Joseph  In  the  fallof  ItWS;  that  appellant 
gathered  bis  share  of  the  corn,  and  tbe 
oats  were  turned  over  to  thefatber.  Rob- 
ert told  this  witness  that  hisfatherdeeded 
him  the  land,  and  had  notfalug  of  bis  own, 
and  that  he  did  not  intend  to  pay  the 
Pbilllpe*  debt  If  be  conld  help  taimnalf. 
William  Crouch  says  Robert  told  him  be 
was  going  to  run  tbe  farm  and  fix  it  op. 
There  was  evidence  that  tbefatlier  wan 
exercising  possessory  acts  over  tbe  farm 
long  after  the  eon  claimed  to  have  pro- 
cured a  deed  for  It,  and  the  witness  Franlc 
Culver  testified,  in  substance,  that,  a 
short  time  before  bay  harvest  In  1890. 
Robert  said  to  him  that  he  had  no  bay 
to  pat  up  on  the  shares,  bot  bis  father 
bad.  Identifying  tbe  hay,  and  locating  tbe 
meadow  on  tbe  land  In  dispute.  Taking 
all  the  facts  together  which  tbe  evidence 
adduced  tends  to  prove,  and  a  fair  infer- 
ence might  be  drawn  that  it  waa  the  In- 
tention of  the  father,  shared  In  by  tbe  aou. 
that  the  claim  of  Mrs.  Pblllips  should  not 
be  paid ;  that  to  accomplish  such  pnrpose 
the  transfer  of  the  real  estate  was  made, 
and  that  the  son  was  placed  in  possession 
of  the  land  merely  as  bis  father's  tenant. 
We  attach  no  Importance  to  tbe  recital 
In  the  deed  that  theeonBlderat!onts$S,000. 
This  Is  not  an  action  between  tbe  gran- 
tee and  the  grantor,  or  any  of  tbe  belni 
or  privies  of  the  grantors,  bot  It  la  one 
between  the  creditors  of  tbe  grantor  and 
the  grantee,  and  hence  tbe  consideration 
expressed  does  not  constitute  prima  facie 
evidence  against  tbe  appellees.  2  Warv. 
Tend.  S  P<  reads:  "NorwiUcnie 
who  takes  land  aa  a  Tolnnteer,  altbon^rb 
without  notice  of  the  equity  of  others,  be 
protected  against  third  parties  claiming 
etinitable  rights.  He  must  prove  that  be 
paid  the  purcbase  money,  and  this  Inde- 
pendently of  the  recital  In  bis  deed." 
"There  mast  be  evidence  dehors  the  In- 
atrnment."  Baskinn  v.  Shannon,  S  N.  T. 
810.  Tbe  same  motive  which  would  In- 
dnee  a  party  to  execute  s  fraudulent  con- 
veyance would  Induce  him  to  Insert  and 
acknowledge  u  receipt  of  payment.  "'The 
recital  of  consideration  In  tbe  deed  cannot 
be  considered  as  evidence  against  cred- 
itors, for  they  are  strangers  lo  the  tr«a»- 
actlott."  Allen  v.  Cowan,  SS  Barb.  80; 
Bump,  Frand.  Conv.  p.  654:  Walt,  Fraud. 
Conv.  §  220;  Devi.  Deeds.  SS  S19;  Peck 
V.  Mallams.  10  N.  Y.  528.  Appellant  and 
appellees  In  this  case  all  trace  tbelr  claim 
of  title  to  a  common  scuree.  "Where 
both  plalntin  and  defendant  claim  title 
from  a  common  source,  the  plaintiff  Is 
only  required  to  prove  ancb  source  of 
title."  «  Amer.  &  Eng.  Ene.  Law,  p.  BM. 
Appdlant'a  cont«itlun  that  a  party  ffloat 
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neovor,  IT  at  all,  ub  tbc  tbeory  of  at  leaat 
one  parafirrapb  of  his  pleaillngB,  ia  sound 
law.  McAroy  t.  WrlRbt,  2S  Ind.  30;  Paris 
T.  Strofiff.  51  Ind.  348;  Boardman  t.  Grlf- 
fln.  52  iDd.  106;  Terry  v.  Sblvely.  M  Ind. 
Ill;  nty  oT  HontlDgton.  r.  Mendenhall, 
78  Ind.  464;  MeOonnell  t.  Bank,(Ind.  Sop.) 
27  N.  B.  Rep.  616. 

Bnt  the  cases  cited  do  not  apply  to  the 
facta  in  the  case  now  ander  consideration. 
The  vupplsmental  cross  complaint  makes 
an  action  ol  ejectment  to  which  the  proofs 
were  directed.  Appellant  availed  himself 
of  this  in  the  court  bolov  nrhen  tie  secnred 
himself  a  new  trial  m  of  rlKbt.  The  rec- 
ord shows  that  the  sheriff  had  the  land 
appraised  prior  to  the  sale,  but  did  not 
hare  the  rents  and  proflta  appraised.  He 
otfered  tba  rents  and  profits,  and,  receiv- 
ing  no  bid,  ottered  the  tee  simple.  Wa 
think  this  vitiated  the  sale.  In  Davis 
Campbell,  12  Ind.  192.  the  coart  say: 
**  Where  property  cannot  be  sold  by  the 
sheriff  without  appraisement.  It  cannot 
be  legally  offered  for  aale  without  ap- 
praisement. Sueb  an  offer  woald  be  a 
Tain  act,  which  no  bidder  at  the  dale 
eoald  be  expected  to  notice."  The  force 
of  the  decision  Is  that  where  the  Judgment 
idld  not  direct  a  sale  of  real  property  by 
the  sheriff  without  appraisement,  and  the 
rents  and  profits  were  offered  tor  sale  with- 
out ai^ralsement,  and,  no  bid  beinjgr  re- 
ceived, the  lee  simple  was  sold,  there  was 
no  valid  offer  of  the  rents  and  profits,  and 
the  sale  of  the  fee  simple  was  therefore 
erroneous.  In  this  connection  we  also  cite 
Bev.  8t.  18S1.  S754;  Railway  Co.  v.  Brad- 
ley, 1ft  Ind.  26;  Tyler  t.  Wilkerson,  37  Ind. 
468. 

It  IsnrEKd  by  appellees  that  the  salewaa 

made  by  virtue  of  clause  2,  S  752,  Rev.  St. 
18S1,  fl^aads  Fraudulently  Conveyed  with 
Intent  to  Defraud  Creditors.")  It  this 
were  tme,  the  proviaione  of  section  743. 
Bev.  St.  1881,  would  apply,  which  reads 
as  follows;  "Property  convoyed  by  a 
debtor,  with  intent  to  hinder,  delay,  or 
defraud  creditors,  shall  be  sold  without 
appraisement. "  In  our  opinion,  these  sec- 
tions can  have  no  application  to  the  case 
at  bar,  In  which  there  was  an  ordinary 
Judguient  rendered  In  an  action  for  breach 
of  the  coveoautKOf  warranty;  an  execu- 
tion issued  tbereoD,  and  the  premises  sold 
to  appellee  before  an  order  bad  been  made 
decreelnff  ,the  previous  sale  andtrausfw 
to  appellant  fraudulent.  This  court,  in 
Masse  V.  Helgemeler,  81  Ind.  120,  carried 
the  rule  to  its  utmost  llmltin  holding  that 
"real  estate  which  the  debtor  has  con- 
Toyed,  or  caused  to  be  conveyed,  with  In- 
tent to  defraud  bis  creditors,  may  be  sold 
without  appraisement,  there  havlnfr  been 
an  adjudication  that  the  conveyance  was 
fraudulent,  althouch  the  original  Judff- 
ment  and  execution  had  not  so  provided. 
The  equities  In  this  case  appenrto  be  with 
the  appellee. '  She  lost  her  land  In  a  fore- 
closure snU  to  collect  a  debt  created  by 
Joseph  E.  ililbum,  and  which,  from  the 
evidence*  be  oo^bt  to  pay.  Bhe  was  com- 
pelled to  iustltnte  against  blm  an  action 
for  the  breach  of  the  covenants  of  war- 
ranty, which  he  resisted  at  every  step  un- 
til she  obtained  a  Judgment  for  9&4D.26, 
that  will  remain  unpaid  it  sbe  be  defeated 


In  her  claim  to  the  land  In  controTerar* 
The  tract  now  in  Htlgatlon  was  aold  or 
an  execution  to  aatisfy  said  Judgment, 
and  tbe  son  has  contested  the  right  to  the 
premises  by  this  proceeding.  The  transfer 
to  him  was  a  ccriorablutransaction,— mere 
form.  Two  nisi  pries  courts  have  found 
against  him,  and  we  regret  that  we  are 
compelled  to  disturb  the  finding  and  )ndg- 
ment.  Jadgmmt  reversedt  at  coat  o(  ap> 
pellees.  with  inBtrnettons  to  tta  dreint 
court  to  grant  a  new  trial. 


CUB  Ind.  «H) 
UINNIOH  et  aL  V.  SHAFFBB  et  aL^ 
(Smweme  Oenrt  vt  Indiana.   Oet  13,  1803.) 
VmufuoLKn  Comraruroas— BzumoMs. 

1.  Where  a  wife  allows  tbe  title  to  land 

eiiA  for  b7  b«r  to  be  tak«i  In  the  name  of  h» 
usband,  persons  who  give  him  credit  without 
notice  ox  the  wife's  claim  may  anbject  the  land 
to  their  debts. 

2.  Land  convened  after  rendition  of  a  jndfr* 
ment  against  the  grantor  is  subject  to  sach 
iudsmait  where  It  appears  that,  when  the 
.judgment  was  rendered,  tbe  grantor  owned 
«iou^  propCTty  to  sadsiCT'  it,  aftw  dedoetlng 
the  amount  of  his  statutory  examptiona. 

Appeal  from  circuit  court,  Huntington 
county ;  T.  L.  Lncus,  Special  Jduge. 

Action  by  Rudolph  O.  Shaffer  and  an- 
other atculnet  John  Minnlch  and  others  to 
quiet  title  to  land,  and  to  enjoin  a  sale 
thereof  under  a  Jndgment  theretofore  ren- 
dered against  plaintiffs'  grantor.  There 
was  a  Judgment  In  favor  of  plalntlflti,  and 
defendants  appeal.  Reversed. 

J.  M.  Hatfield,  for  appellanta.  C  W. 
Watklns,  for  sppetJeea. 

HOWARD,  J.  Fromtbeflrstparagraph 
of  the  amended  complaint  filed  by  appel- 
lees it  appears  that  on  the  19th  day  of  Feb- 
ruary, 189U.  Isabella  Jackson,  named  as 
defendant  In  the  caption  of  the  complalDt, 
bat  referred  to  as  plaintiff  In  the  body  ot 
the  pleading,  waa  the  equitable  owner  <rf 
a  certain  lot  in  tbe  city  of  Huntington, 
depcribed  In  the  complaint,  but  that  the 
legal  title  to  said  land  was  In  her  hus- 
band, Jeremiah  J.  Jacksun,  al^o  named  as 
defendant  In  the  caption,  but  treated  as 
plaintiff  in  the  body  of  tbe  complaint; 
that  on  the  same  day  the  appellaots  ob- 
tained a  Judgment  against  the  said  Jere> 
mlab  J.  Jackson  for  C208,  and  caused  a 
transcript  of  tbe  same  to  be  tiled  at  once 
In  tbe  otlioe  of  the  clerk  of  the  Huntington 
circuit  court;  that  afterwards  the  Jack- 
sonsconveyed  Haid  land  by  warranty  deed 
to  appellees,  Shaffer  and  Shaffer.  There 
is  also  an  averment  that  Jeremiah  J. 
Jackson  had  no  interest  In  said  real  es- 
tate, but  held  the  same  in  trust  lor  his 
wife,  Isabella.  Prayer  to  quiet  title  In 
Shaffer  and  Shaffer,  and  that  the  sheriff, 
James  M.  Bratton,  who  is  made  defend* 
nut,  he  enjoined  from  selling  tbe  laud  on 
tbe  Judgment  in  favor  of  appellants.  The 
second  paragrapta  of  the  complaint  la  snb- 
stantlally  tbe  same  as  tbe  first,  with  the 
additional  averment  that,  at  tbe  time  ot 
the  conveyance  of  tbe  lend  by  the  Jack- 
sons  to  the  Shaffers,  Jeremiah  J.  Jackson 
did  not  have  $600  worth  ol  projperty,  and 
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tbat  be  was  entitled  to  an  exemption  for 
tbat  amoant.  Appellants*  motion  to 
Btrfke  out  this  complaint  for  Irregolarltlea 
apparent  on  Its  face,  and  also  tbeir  de- 
mnrrer  to  tbe  complaint,  were  overruled. 
Appellants  anawered:  FIrat,  a  xeneral 
denial.  Second,  tbat  Jeremiah  J.  Jackson 
had  himself  parchased  said  lend  on  tbe 
29th  day  of  May,  1888,  paylnsr  9600  In  casb, 
and  aesumlDK  lucnmbranceeto  tbeamount 
of  9826;  tbat  be  took  the  deed  In  bis  own 
name,  and  ou  the  same  day  bad  tbe  deed 
duly  recorded ;  tbat  be  took  poBsesBlon  of 
the  land,  and  continued  to  hold  the  legal 
title  until  the  24th  day  of  February.  1890. 
when  the  real  estate  was  conveyed  to  the 
appelleos;  that  Isabella  Jackson  knew 
tbat  tbe  title  was  taken  in  ber  husband's 
name,  and  tbat  she  never  made  any  claim 
to  tbe  lot;  tbat  credit  was  extended  to 
Jeremiah  J.  Jackeon  by  appellants,  and 
their  Judgment  debt  incorred,  by  reaaon  of 
his  ownership  of  said  land,  and  appellants 
bad  no  notice  or  knowledge  of  the  claim 
of  Isabella  until  long  after  such  credit  was 
given;  tbat  appellees  took  said  convey- 
ance on  tbe  24tb  day  of  February,  1890, 
well  knowing  tbat  appellaiita  bad  ob- 
tained tbeIr  said  judgment  on  tbe  19tb  of 
February,  1890.  In  tbe  third  paragraph 
of  the  answer  It  Is  further  alleged  thcit  in 
the  conveyance  by  tbe  Jacksona  to  the 
Shafleni,  tbe  appellees.  It  was  pari  uf  the 
consideration  that  tbeShaffers  should  pay 
appellantu'  judgment,  and  also  alleged 
tbat  tbe  Shaffers  retained  lor  a  time  a  suf- 
flcleut  amount  of  thepurcfaase  price  to  pay 
said  Judgment,  of  which  amount  they  still 
retain  9176.  Tbe  fourth  paragraph  of  tbe 
answer  avers  tbat  said  real  estate  was 
sold  to  the  appellees  as  the  property  of 
Jeremiah  J.Jackson,  he  warranting  the 
title  thereto,  and  both  be  and  bis  wife  rep- 
resenting that  he  was  tbe  owner.  It  is 
also  averred  that  at  tbe  date  of  tbe  sale, 
and  for  a  lung  time  afterwards,  Jeremiah 
J.  Jackson  was  tbe  owner  of  personal 
property  in  the  city  of  Huntington  of  tbe 
value  of  (1,500.  and  tbat  he  did  not  at  any 
time  ask  to  have  said  real  estate  exempt 
from  sale  on  execution.  The  fifth  para- 
graph merelystates  that  theShaHers  have 
since  sold  the  land  In  controversy,  and 
have  no  longer  any  Interest  In  it.  The  ai>- 
pellees  replied  In  general  denial.  There 
was  a  flndlng  by  tbe  conrt  In  favor  of  the 
appelleAB,  Shaffer  and  SbaDer,  and  a  Judg- 
ment and  decree  quieting  their  title  to  the 
real  estate  described  la  their  complaint, 
and  enjoining  the  collection  of  appellants* 
Judgment  against  said  land,  and  restrain- 
ing them  from  setting  up  or  asserting  any 
right,  title,  or  Interest  in  the  same  by  rea- 
son of  said  Judgment.  A  motion  tor  a 
new  trial  as  of  right,  and  also  a  motion 
for  a  new  trial  for  tbe  reasons  therein 
stated,  were  overruled. 

Appellants  complain  of  tbe  rulings  of 
Khe  court  on  tbe  pleadings.  We  are  of 
opinion,  however,  that  whatever  error.  If 
any,  tbere  may  be  In  these  rulings,  has 
not  caused  any  material  harm  to  appel- 
lants. Tbe  alleged  errors  are  technical, 
And  will  be  considered  cured  on  the  ap- 
peal. 

Whether  tbe  motion  for  a  new  trial  as 
ot  right  should  have  been  sustained  we 


need  not  Inquire,  for  we  are  satisfied  that 
appellants  were  entitled  to  a  new  trial  for 
tbe  reasons  given  In  their  motion,  namely, 
tbat  the  decision  of  the  court  Is  not  sus- 
tained by  snfficlent  evidence,  and  tbat  It 
Is  eontraT7  to  Isw.  The  evidence  is  prop- 
erly in  the  record  by  bills  of  exceptions* 
and  the  evidence  given  by  tbe  appellees 
alone  Is  of  such  a  character  that,  hod  It 
been  submitted  to  a  Jury,  it  would  have 
been  the  duty  of  the  court  to  direct  tbe 
Jury  to  return  a  verdict  for  the  appellants. 
At  tbe  time  tbe  Jacksuns  purchased  tbe 
land  In  controversy.  It  appears  from  tbe 
evidence  that  a  part  of  the  purcfanae 
mon^  was  faralsned  by  Mrs.  Jaefcaoo, 
but  that  the  deed  was  taken  In  the  name 
of  ber  husband.  This  was  apparently 
with  the  wife's  consent.  Shetestlfled  tbat 
she  "did  not  know  whose  name  It  was 
in."  For  neariy  two  yean  she  suffered 
the  deed  to  remain  on  the  pobllc  mcorda 
in  ber  husband's  name,  ana  allowed  blm 
to  receive  credit  on  the  faith  of  his  owner- 
ship of  tbe  land.  Appellants  had  no  no- 
tice or  knowledge  of  ber  claim,  but  relied 
fully  npnn  bla  title  as  shown  upon  the 
records.  Isabella  Jackson  might  perhaps 
have  asserted  ber  title  against  those  hav- 
ing knowledge  of  her  alleged  interest,  or 
against  persona  who  might  claim  as  hrins 
or  devisees  of  ber  husband  In  ease  of  bia 
death,  but  she  could  assert  no  such  title 
against  those  who,  as  appellants,  had  no 
notice  or  knowledge  of  any  such  claim  or 
interest  on  ber  part,  and  who  had  a  right 
to  rely  upon  the  public  records,  and  upon 
ber  acqnlescencQ  for  so  long  a  time  in  tbe 
title  of  ber  husband.  MIcheuer  v.  Bengel, 
34  N.  E.  Bep.  664,  (decided  at  this  term.) 
and  authorities  tbere  cited.  It  was  ad- 
mitted on  tbe  trinl  that  appellants*  Judg- 
ment against  Jeremiah  J.  Jackson  was 
obtained,  and  a  transcript  thereof  Died  In 
tbe  office  of  the  clerk  of  the  circuit  conrt 
of  Huntington  county,  before  tbe  date  of 
the  conveyance  made  by  the  Jacksons  to 
appellees.  Jeremiah  J.  Jackson  testified 
tbat,  at  the  time  of  the  conveyance  to  ap- 
pellees, he  had  filed  a  schedule.  Tbia 
schedule  was  for  about  f400,  but  did  not 
include  an  additional  amount  of  about 
f400  worth  of  goods  In  a  store  then  owned 
by  hlro,  nor  did  it  Include  the  land  In  con- 
troversy. This  land  was  sold  to  appel- 
lees for  $1,000.  Rudolph  O  Shaffer,  one  of 
tbe  appellees,  testified  tbat.  of  the  pur- 
chase price  of  tbe  land,  they  paid  about 
9752  to  satisfy  debts  which  appeartohave 
been  incumbrances  upon  tbe  land.thns 
leaving  a  balance  of  neariy  985U.  Of  this 
balance  they  applied  $155  on  account  due 
themselves,  paid  Mrs.  Jackson  9404.  seem- 
ingly the  equivalent  of  what  was  claimed 
as  Invested  by  her  in  tbe  land,  and  still 
retain  9175,  leaving  a  further  amonnt  un- 
accnunte<l  for  of  about  9114.  He  further 
testified  that  tbe  balance  was  "held  back 
on  account  of  Judgment  of  Mlnnlcb  & 
Strouse,  [tbe  appellants.}  We  were  to 
pay  91.600  tor  the  property.  •  •  •  We 
held  back  that  amount  to  cover  tbat 
claim  [appellants'  Judgment]  U  It  bad  to 
be  paid,  and  also  for  tbe  taxes."  From 
the  evidence  of  tbe  appellees,  therefore, 
(and  there  Is  no  otherevldence  on  the  sub- 
ject,) It  appears  tbat,  at  the  date  of  the 
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■ale  ot  tbe  real  entate  to  appellees,  Febrn- 
ary  21,  189U,  Jeremiah  J.  Jackson  owned 
property  to  the  valoe.  apart  from  llene 
other  than  appellanta' Judgment,  ol  over 
91,700.  As  Jeremiah  J.  Jacbson  was  a 
lio  a  sell  older,  U  be  had  leas  than  $600 
vorth  of  prooerty  at  that  date,  it  may  be 
conceded  that  appctUants'lndgmentwoald 
not  be  a  Hen  on  any  of  bis  property ;  bnt, 
as  he  then  owned  over  tbe  amonnt  al- 
lowed for  exemption,  it  Is  clear  that  the 
judicmeut  was  a  Hen  on  tbe  real  estate  in 
controversy  at  the  time  it  was  sold.  In- 
deed, the  parties  to  the  sale  aeem  to  have 
been  of  that  view  themaelTea  wbeo  tbe 
sale  was  mada.  Both  the  JacksonaBay 
that  the  land  sold  for  $1,600,  and  that 
$175  of  Bald  ram  waa  retained  by  appel- 
lees, tlie  porchaaers.  The  appellee  Ro- 
dolph  O.  Shaffer  givea  tbe  same  testimony, 
and.  Id  addition,  in  aceouDtfng  for  the 
proceeds  of  sale,  shows  that  not  only 
$175  was  retained,  bat  fails  to  aeconnt  for 
a  further  balance  of  about  9114;  and  be 
states  expressly,  "That  left  a  balance  of 
tbe  elalm  of  Mlnnlcti  &  Strcmse;"  and.fnr- 
tber,  that  "we  held  back  that  amount  to 
corerthat  claim,  if  It  had  to  be  paid." 
On  tile  evidence  of  the  appellees,  the  find- 
ing should  have  been  for  the  appellants. 
The  Jndgrment  is  reversed,  with  Inatrac- 
tions  to  graot  a  new  trial. 

DAILBT»  J.,  took  no  part  in  the  daol- 
■lon  of  this  eaae. 


OK  Ind.  ») 

STATB  «s  nL  KIC^  et  aL  t.  GAVIN  et  aL 
(Sopreme  Court  of  In^na.   Oct  11,  1893L) 

JOBIBDIOXION— FbOOSSDINOS  TO  BbTIBV. 
Jorisdiction  in  proceeding  to  review  fol- 
lows the  jurisdiction  of  the  action  sooght  to  be 
reviewed,  and  the  supreme  court  caunot  com- 
pel the  court  of  appeaJs  to  transfer  to  it  the 
record  on  appeal  from  a  review  of  a  Judgment 
in  an  action  of  which  the  latter  court  had  ap- 
pellate Jurisdiction. 

Petition  by  John  Klley  and  another  for 
mandamus,  to  compel  thecoart  of  appeals 
to  transfer  to  thesnpremeeonrt  tbe  record 
of  proceedipss  had  on  a  review  of  a  canse 
In  whlcb  petitioners  were  parties.  Denied. 

John  A.  Kersey,  for  relators. 

HACENET,  J,  Tbe  petitioners  pray  the 
iBBuance  of  the  writ  of  mandamus  to  en- 
force the  transference  to  this  court  of  tbe 
record  and  proceedings  In  cause  numbered 
814  of  tbe  flies  of  the  appellato  court  ot 
Indiana,  and  entitled  **Jobn  Klley  and 
Thomas  ^latterly  against  Reuben  Hnr- 
pby.**  The  petitioners  show  that  In  Jan- 
uary. 1S89,  said  Murphy  instituted  an  ac- 
tion iu  the  Grant  circuit  court  for  the  re- 
covery of  91,103.60,  on  account  for  broken 
stone  sold  and  delivered;  that  apon  the 
trial  he  received  a  special  verdict,  in  which 
bis  claim  was  found  to  be  9608.80.  On 
motion  in  that  cause  tbe  court  rendered 
Judgment  on  the  special  verdict  for  these 
petitioners.  In  November,  1889,  said  Mur- 
phy sued  the  petitioners  for  tbe  review  of 
KAid  Judgment,  and  succeeded  in  said  snlt, 
Irom  the  decree  In  which  the  petitioners 


appealed  by  tbe  record  so  numbered  814, 
now  of  tbe  flies  ot  said  appellate  court. 
The  record  on  that  appeal  waa  flled  with 
tbe  clerk  ol  this  court,  who  la  ex  oflBclo 
clerk  of  the  appellate  court,  and,  presum- 
ing that  the  cause  was  of  the  Jurisdiction 
ot  that  court,  distributed  tbe  record  to 
one  of  Its  Judges  tor  consideration  and 
opinion.  On  tbe  12tb  day  of  May,  1898, 
(84  N.  E.  Bep.  112,)  that  court  rendered  an 
opinion  affirming  tbe  Judgment  of  the 
Grant  ciranlt  court,  and,  on  the28d  day 
of  May  thereafter,  these  petitioners  moved 
the  appellate  court  to  vacate  Its  opinion 
and  Judcment,  and  transfer  the  record  to 
this  court,  upon  the  aU^ed  ground  that 
said  appellate  court  bad  no  Jurisdiction 
toentertaln  said  appeal.  This  motion  tho 
appellate  court  refused,  (Id.  650,)  and  it^ 
opinion  upon  tbe  merits  of  the  appeal  was 
certified  to  tbe  Grant  circuit  court  as  lu 
other  casee.  Pending  tbe  Issue  now  be* 
fore  US.  we  have  restrained  the  enforce- 
ment of  tbe  Judgment  against  the  peti* 
doners. 

In  very  able  briefs  the  petitioners  sub- 
mit to  us  the  qaeetlon  as  to  tbe  Jurisdic- 
tion of  the  appellate  court  to  entertain 
an  appeal  from  proceedings  for  the  review 
of  the  Judgment  of  tbe  lower  court.  The 
positions  taken  by  counsel  are  that,  by 
tbe  act  creating  the  appellate  court,  Jdri»> 
diction  is  withheld  from  that  court  In  all 
suits  in  equity;  that  prior  to  June  18, 
1h&2,  the  bin  ot  review  waa  an  equitable 
remedy,  and  bud  no  recognisance  in  ac- 
tions at  law.  To  tbeee  propositions  are 
cited,  with  numerous  authorities,  the  fol- 
lowing from  said  act:  "Second.  The  a[^ 
pellate  court  shall  not  have  Jurisdiction  ot 
Htiits  In  eqalty>  hereby  meaning,  by  the 
terms  'suits  In  equity.*  such  cases  aa  were 
known  and  recognized  prior  to  tbe  18th 
day  of  June,  1852,  as  suits  of  equitable  re- 
cognisance, and  wherein  specific  decrees 
are  appropriate  and  essential."  Tbe  cases 
cited  are  to  tbe  point  that  prlur  to  the 
IStbdayof  June,  1862.  tbe  proceeding  to 
review  was  a  suit  In  equity,  and  known 
and  recognized  as  suits  of  equitable  recog- 
nisance. With  tbeee  cases  we  have  no  dis- 
sension; on  the  contrary,  we  fully  concur 
with  all  of  them.  But  when  we  remember 
that  prior  to  the  18th  day  of  June,  1852, 
Judgments  at  law  were  not  tbe  subject  of 
review  by  the  chancellor  upon  tbe  bill  ot 
review,  we  may  not  so  readily  misapply 
the  rule  contended  for  by  tbe  petitioners. 
No  case  is  cited,  and  our  search  has  been 
in  vain  to  find  a  single  case,  where  the 
courts  of  chancery,  by  this  remedy,  re- 
viewed a  Judgment  at  law,  each  as  the 
Judgment  brongbt  in  review  In  the  Grant 
circoit  court.  The  bill  of  review  was  insti- 
tuted as  a  remedy  by  which  the  trial  court 
might  correct  Its  own  errors  after,  the 
completion  of  Its  rolls.  One  ot  Ita  essen- 
tial features  was  that  tbe  remedy  should 
be  applied  In  tbe  same  court  which  bad 
committed  the  error.  In  no  instance  has 
one  court  employed  the  remedy  to  review 
the  aetion  of  a  court  ot  an  entirely  differ- 
ent character,  and  possessing  Jurisdiction 
of  an  essentially  different  type.  In  one  ur 
two  Instances  one  chancellor  baa  applied 
this  remedy  to  the  decree  ot  another  chan- 
cellor; but  tbe  practice  was  not  aeeepted 
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wttfa  favor  among  the  coarts  of  chancery, 
and  we  have  ao  duobt  that  It  was  dearly 
In  Tlolation  of  the  parpose  ot  the  reniedT. 
If  the  remed;  by  proceeillnKa  to  review 
wereof  HUcb  a  character  that  tbechancery 
court  bad  extended  It  to  Judgments  at 
law,  It  la  a  pertinent  Inquiry  ae  to  wheth- 
er the  proceedingB  become  so  far  a  part  ot 
the  original  cause  aa  to  be  governed  by 
the  character  of  that  cause.  It  Is  here  In- 
aisted  by  the  learned  connsel  for  the  petl- 
ttunere  that  this  court  has  held.  In  Brown 
V.  Keyser,  6S  Ind.  85,  I.Aech  v.  Perry,  77 
Ind.  422,  and  Keepfer  v.  Force,  86  Ind.  81, 
that  the  bill  of  review  Is  an  Independent 
and  original  proceedlug.  and  that  there- 
fore Its  character  as  an  equitable  remedy 
la  unmixed  with,  and  wholly  apart  from, 
that  of  the  original  action  or  suit.  The 
casea  cited  do  bold  that,  In  the  review  pro- 
ceedings, no  new  steps  may  be  taken  In 
the  original  action.  In  that  sense  they 
are  Independent.  And  the  same  may  be 
said  of  an  appeal  from  thu  original  Jadff> 
ment.  There  tbe  record  Is  not  to  be  en- 
larged by  new  and  distinct  proceedings. 
In  both,  the  alleged  errors  depend  upon 
tbe  record  as  made  in  the  original  cause, 
and.  In  both,  new  steps  affecting  the  snb- 
Ject-raatter  ot  tbe  original  cause  are  taken 
only  in  the  original  suit  or  action.  Bills 
of  review  are  so  far  in  the  natnre  of  petl- 
tluna  for  a  rehearing  that  tbey  cannot  be 
Independent  of  tbe  original  action  In  the 
sense  of  giving  new  character  to  the  sub- 
iect-matter  in  litigation,  and  of  Invoking 
a  jurisdiction  forbidden  tu  tbe  original  ac- 
tion. If  the  independence  of  the  bill 
claimed  tor  It  by  the  petitioners  could  be 
maintained,  we  would  have  tbe  anoma- 
loDs  practice  of  permitting  tbe  shifting  ot 
Jurlfldlctton  by  seeking  a  revision  or  the 
judgment,  and  In  permitting  an  appeal  to 
one  court  for  the  review  of  errors  which 
otb(>rwise  would  be  tbe  subject  of  review 
In  another  C4>Drt  uf  appeals,  or  would  not 
be  the  snbjeet  of  appeal  at  all.  Thlsron- 
fuslon  of  Jnrlsdictlona  cannot  be  upheld, 
and  DpoB  this  question  we  are  supported 
by  the  decisions  of  t bis  court.  In  Klehar 
V.  Town  ot  Corydon,  80  Ind.  95,  it  was 
held  that  In  an  action  orlginatlns  before 
a  Justice  of  the  peace,  where  tbe  amount 
In  controversy  did  not  exceed  f  50,  there 
bidng  no  final  appeal  to  this  court,  pro- 
ceedings to  review  the  Jndgment  therein 
woald  not  become  tbe  snbject  of  an  ap- 
peal to  this  court.  In  other  words,  the 
proceedings  to  review  did  not  give  new 
character  to  tbe  subject-matter  of  tbe 
litigation  in  the  original  cause,  and  there- 
by bring  the  Interests  of  the  parties  within 
the  Jurisdiction  of  this  voart  for  revision, 
nor  were  eneh  proceedings  so  far  Independ- 
ent ot  tbe  original  action  as  to  take  on  a 
character dtlferentfrom  thatot  theorlglnal 
cause,  and  thereby  Invest  them  with  n?w 
elements  invoking  a  different  Jurisdiction 
from  that  attacblngtothe  original  action. 
Ree,  also,  McCurdy  v.  Love,  97  ind.  63.  As 
we  have  said,  the  remedy  by  review  Is  ex- 
tended to  enable  tbe  trial  coartto  revlselts 
action  where  errors  are  claimed.  The 
rights  uf  the  partlesnponthe  merits  ot  the 
cause  as  Involved  In  the  orislnul  action 
are  necessarily  Involved  In  the  proceeding 
to  review.   Where  the  merite  of  the  cause 


necessarily  Invoke  the  Jnrisdlctton  ot  one 
court,  and  a  remedy  In  efTect  collateral  to 
sought  to  be  applied  for,  the  reinvestiga- 
tion of  the  samecaosucannot  Invoke  anoth- 
er and  different  Jurisdiction.  This  is  th» 
effect  of  the  holding  In  Klehar  v.  Town  of 
Corydon  and  McCurdy  v.  Love,  supra.  Tbe 
appellate  court  clearly  possessed  Jurisdic- 
tion over  an  appeal  from  tbe  original  Judg- 
ment, and  If  the  review  proceedings  were, 
for  the  purpose  ot  determining  Jurisdic- 
tion, but  eultateral  and  Incidental  to  tbe 
original  actino,  ae  we  hold  that  they 
were,  the  Jurisdiction  on  appeal  from  the 
review  proceedings  Is  also  in  theapp^ate 
conrt.  Tbe  quieting  of  title  to  real  eatatb 
Is  an  Incident  tu  proveedings  forpartltion, 
and  Jurisdiction  follows  tbe  primary  or 
principal  remedy,  and  merges  that  extend- 
ed to  tbe  incidental  remedy.  Wolcott  t. 
Wigton,  7  Ind.  44;  Fleming  v.  Potter,  14 
Ind.  486;  Baker  t.  Groves,  128  Ind.  583,  26 
N.  E.  Rep.  1076:  Abemathy  Allen.  133 
lad.  84. 31  N.  E.  Rep.  6R4.  Tbe  same  may 
beaaldas  tu  proeeedlnga  sopplementary 
to  execution,  (Carpenter  v.  Vanscoten.^O 
Ind.  60;  Harris  v.  Howe,  129  Ind.  73,  27  N. 
K.  Rep.  661;)  and  It  has  been  held  that  an 
application  to  be  relieved  from  a  Judg- 
ment bydelanlt  Is  so  far  an  incident  to  tbe 
proceedings  in  wMeh  tbe  Judgment  was 
rendered  as  to  fall  within  tbe  Jortsdlctlon 
to  which  such  original  proceedinga  be- 
longed, (Parker  v.Bank.  1S6  Ind.  M6.SS  N. 
£.  Rep.  881.)  Upon  these  cases,  tbe  con- 
clusion is  irresistible  that  the  Jurisdiction 
In  proceedlnfts  to  review  follow  the  Juria- 
dlctloD  of  the  action  souKht  to  be  re- 
viewed. To  the  contrary  Is  cited  Cole  v. 
Miller,  S2  Miss.  89,  where  the  conrt  render- 
ing the  original  decree  bad,  by  eonstltn- 
tional  amendment,  been  snspt^nded,  and 
tbe  business  depending  therein  was  trans- 
ferred to  another  court.  Tbe  decree  hav- 
ing been  entered  and  signed,  the  proceed- 
ings were  not  reganled  as  longer  depend- 
ing, and  no  provlslun  having  been  made 
by  legislation,  or  otherwise,  for  the  oper- 
ation of  the  bill  of  review  upon  such  pro- 
ceedings. It  was  held  that  the  bill  nonld 
lie  in  the  court  to  which  the  original  rec- 
ords had  been  afsigned.and  as  an  original 
and  Independent  proceeding.  It  is  unnec- 
essary for  ns  to  decide  that  tbe  remedy  Is 
not  BO  far  Independent  ot  the  original  pro- 
ceeding aa  to  admit  of  enforcement  in  a 
court  having  custody  of  the  record  of  tbe 
original  proceeding,  when  such  court  Is 
crented  after  the  original  decree,  and  tbe 
court  rendering  such  original  decree  has 
been  suspended.  The  Important  question, 
nnder  such  a  state  of  facts,  arises  npon 
tbe  rule  requiring  the  bill  of  review  to 
be  filed  In  the  court  rendering  the  decree. 
Whether  such  Independence  exists  aa  to 
permit  snch  filing  la  a  question  we  are  not 
aRked  to  decide.  Having  concluded  that 
In  this  state  tbe  remedy  is  applied  In  tbe 
court  rendering  the  decree,  that  It  Involves 
the  merits  of  the  orlsfnal  action,  and  par- 
takes of  Its  Jurisdictional  features,  we 
must  treat  It  as  belonging  to  tbe  ]uri«lie- 
llou,  and  aa  following  tbe  Jurisdiction  of 
the  original  action.  That  far,  at  least, 
it  Is  incident  to  tbe  original  action.  In 
either  view  of  the  case  we  find  that  tbe 
Jurisdiction  npon  appein  was  la  tbe  appel- 
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late  eoart,  ftnd  th«  petition  )>  denied,  and 
tbe  reatralnlng  order  heretoton  luaed  hy 
tbta  coart  la  dlBBulved. 


{139  Ida.  278) 

WEST  flt  al.  T.  BASSMAN  at  a]. 

(Sm^eme  Court  of  Indiana.    Oct  18,  18S8.) 

Wnu— ComTBDonoK— PxB  Smru  or  vbb 

Capita. 

1.  Testator  directed  that  Ub  property  "bo 
dfatribated  in  equal  portions  amongst  the  chil- 
dren  of  the  followins  named  persoas,  [brothers 
and  slBters  of  testator  and  hu  wife.1  I  mean 
and  Intend  that  the  children  of  these  parties 
above  named,  without  any  regard  to  nambers, 
sliall  be  counted  aa  one  famUy,  and  equally  di- 
vided amongst  them  all."  Heid,  that  the  dla- 
tribatlMi  was  to  be  per  capita,  and  not  per 
stirpes. 

2.  An  intention  that  the  distribution  should 
be  per  stirpes  is  not  shown  by  a  direction  that 
there  should  be  charged  to  the  children  of  each 
brother  and  sist^  the  amount  which  had  been 
advanced  to  such  broth»-  or  sister. 

3.  Not  ia  an  intention  that  the  dlstribn- 
tion  should  be  per  capita  shown  by  a  direction 
that  there  should  be  charged  to  each  child  the 
amount  which  had  beoi  advaDced  to  him  indi- 
Tldually. 

Appeal  trom  etrcuit  coort,  Marlon  coun- 
ty: E.  A.  BruwD,  Judge. 

Bolt  by  Emll  C.  Raeeman, administrator 
ca  William  Johnson,  deeeaaed,  HKalnst 
Mary  J.  West  and  ochere  (or  conatr action 
of  a  will.  Frnin  tbe  judiement,  Mary  J. 
West  and  aomeof  tbe  other  defendants 
appeaL  Afflrmed. 

Tlios.  Hanna,  for  appellants.  Ayrea  A 
Jones,  for  appellee. 

MeCABE.C.J.  This  wan  a  salt  brouRht 
by  appellee,  Emil  C.  RaRRinan.  as  the  ad- 
minlstratur  de  bonis  non  of  William  John- 
son, deceased,  with  the  will  annexed, 
against  aopellant  and  all  tbe  other  aiipel- 
lees  as  defendants,  asking  for  a  Judicial 
cooatrnctlnn  of  the  last  will  of  said  Wil- 
liam Johnson,  deceased.  Alter  hearing 
the  erideiice,  tbe  court,  at  the  request  of 
John  F.  Juhnsop  and  others,  made  a  spe- 
cial finding uf  tbe  facts, and  stated  itscoo- 
cluslons  of  law  thereon,  to  which  some  of 
the  partlea  excepted.  Theconrt  rendered 
Judgment  In  accordance  with  the  facta 
found  and  conclusions  of  law,  and  Mary 
Jennie  West  appealed,  maklngall  theother 
parties  plalntin  and  defendants  appeliees 
in  this  court.  FA\h  Johnnun  and  William 
H.  .Meyers,  Infanta,  by  their  guardian  ad 
litem,  Suilley  N.  Chnoihers.  Ann  Cook, 
Henry  McJohnsiin,  Emma  fiKiiiuer,  John 
F.  Johnson,  John  Hackleman,  Mary  J. 
Cayton,  and  James  W.  Jones,  all  appel- 
lees, and  a  part  of  the  deleodants  below, 
Join  In  the  appeal,  and  the  errors  aligned 
by  Bald  appellant,  namely :  (1)  Thnt  the 
court  erred  In  Its  concltiHions  ut  law;  and 
(2)  that  the  court  erred  In  orerruling  tbe 
motion  for  a  new  trial.  The  second  as- 
signment of  error  Is  waived  by  the  fail- 
ure of  appellants  tu  dtscnss  It.  The  dis* 
uusslon  of  the  first  asslgompnt  is  confined 
to  the  conclusions  of  law  affecting  the 
flftb  clause  of  the  testator's  will.  All 
other  objections  to  the  conclnalons  of 


law  are  therefore  waived,  rendering  It  nec- 
essary to  set  out  In  this  opinion  so  many 
of  the  facts  fonnd  and  conclnalons  of  law 
only  as  affect  said  elaoso  Id  the  will.  Tha 

court  found: 

"(1)  That  hentotorv.  to  wit.  on  tbe  6tb 
dayuf  June,  1891.  William  Johnson  died 
testate.  In  Marlon  eonnty,  Indiana,  leav- 
ing no  widow  or  children,  or  their  de- 
scendants, or  father  or  mother,  survirlng 
him,  leaving  a  last  will  and  testament, 
which  has  been  duly  admitted  to  probate 
on  the  9tlidayot  June,lS91,]n  said  Marlon 
county;  and  said  Emil  C.  Rassman  has 
been  dnly  and  legally  appointed  and  qual- 
ified, and  Is  now  acting,  as  administrator 
de  bonis  non  with  the  will  annexed  of  tbe 
estate  of  said  William  Johnson,  deceased. 
That  the  following  Is  a  true  and  exact 
copy  of  said  will,  to  wit:  'This  20tb  day 
of  November,  1883, 1.  William  Johnson,  u( 
sound,  disposing  mlud  and  memory,  do 
make  and  publish  this,  my  laat  will  and 
testament.  First.  I  direct  that  all  my 
Just  debts  shall  be  paid.  Second.  I  direct 
that  Phoebe  Dnncan  have  a  good  bed  and 
bedding;  also  to  have  the  boose  and  tbe 
six  seres  of  land  In  Washington  township, 
Marlon  county,  Indiana,  during  her  life< 
time.  At  her  death,  i  direct  that  It  sbull 
Ku  to  her  brother,  John  Henry.  Third.  I 
give  to  my  nephew,  David  B.Johnson,  tbe 
160  acres  of  land  on  which  he  lives  In 
Pike  township,  Marlon  eonnty,  Indiana. 
Fourth.  I  give  my  ulece,  Fannie  M.  Gam- 
ble, one  bed;  also  three  hundred  dullnra 
out  of  her  husband's  two  notes  due  me  If 
not  paid  t>efore  my  death.  If  they  have 
been  paid*  then  she  Is  to  have  that 
amount  oat  of  my  estate.  Filth.  After 
tne  above.  I  will  and  direct  that  all  of  mx_^ 
property,  both  real  end  personal,  shall  be] 
distributed  In  equal  portions  amungst  ' 
tbo  children  ut  the  following  named  per< 
sons,  tIe.  :  Susanna  Mosler,  Margaret 
Jones,  Walter  Johnson,  Elinor  C.  Parr, 
Robert  Johnson.  .Tanetinckleman  or  Good- 
rich, Beajamln  F.  .lohuson,  James  John- 
sun,  L.  N.  Hnnpp.Samuel  R.  Hnapp,  James  1 
J.  Knapp.  Now,  I  direct  that  myeiecutQr^J 
bold  one  thounand  dollars  for  the  support 
of  Polly  Ann  Johnson  In  case  that  she 
needs  It.  having  no  children.  Suntinna 
Mosier's  children  is  cfaarxeable  with,  or 
rather  taken  from  their  respective  shares, 
the  following:  twenty  dollars  and  sup* 
port  from  18M2  ontll  her  death,  and  burial 
expenses.  In  case  she  outlives  me,  I  dli'PCt 
that  my  executor  see  that  she  is  decently 
buried  In  my  lot  in  Crown  Hill  Cemetery. 
Robert  Jolinaon's  children  Is  chargeable 
with  twelvehundred  dollars,  which  I  paid 
forthem  at  dirft-rent  times,  with  Interest 
from  tbe  date  of  the  note  I  paid  for  Ben, 
his  SOD,  as  surety.  Walter  Johnson's, 
children  la  chargeable  with  fonr  thousand 
dollars  for  the  farm  In  Vlnclnla,  and  the 
Interest  on  our  article  of  agreement  from 
the  date  of  It,  as  the  article  will  show. 
Benjamin  F.  Johnson's  children  Is  charge* 
able  with  three  hnndred  dollars  andlDt. 
from  October.  18K2.  Jane  Hackleman  or 
(Goodrich  children  la  chargeable  with  two 
hnndred  dollars  and  Int.  from  ISiiii.  L.  N. 
Soapp's  children  Is  to  be  charged  two 
hundred  dollars  and  Int.  from  ]S,57;  also 
any  note  or  notes  that  I  may  bold  against 
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any  ol  the  lefratecs  Is  to  be  taken  out  of 
tbor  mpective  aharoH.  I  cooatltute  and 
appoint  ray  nepbew,  David  R.Jolin8un, ex- 
ecutor tu  this,  my  last  wU]  and  testament. 
I  mean  and  intend  that  tbe  children  of 
tbeee  parties  above  named,  without  any 
regard  to  nnmbera,  ebnll  be  connted  an 
one  family,  and  eqnally  divided  amonRat 
tbem  all,  aa  my  execntor,  David  B.  John- 
eon,  will  understand;  and  It  anyone  In 
dlsdatlafled  and  trlra  to  break  thlit  will, 
ehall  becat  out  of  any  part  In  it.  [Signed] 
William  Johnson.* 

"(2)  That  aald  William  Johnson  died 
seleed  In  fee  almple  of  real  estate,  mostly 
In  aald  Marlon  county,  Indiana,  particu- 
larly described  In  the  flndlng,  of  the  ag- 
ffregate  value  of  366.81^,  and  at  hla  death 
was  possessed  of  a  large  amount  of  per- 
sonal property,  including  cash,  notes,  and 
other  effects,  and  that  there  is  now  canh 
In  the  hands  of  tbe  administrator,  $18,000, 
tbe  estate  being  solvent,  and  by  many 
tbousands  ol  dollars  above  aU  debts,  and 
the  above  sum  Is  ready  tor  an  order  of 
dlatribntlon  to  the  parties  entitled  there- 
to as  hereinafter  set  out. 

"(3)  That  Susanna  Mosier,  Margaret 
Jones,  Jane  Haekleman,  Elinor  C.  Parr. 
Walter  Johnson,  Robert  Johnson,  Ben- 
jamin F.  Johnson,  and  James  Johnson, 
mentioned  in  said  will,  were  all  tbe  sisters 
and  brothers  of  said  William  Johnson, 
testator,  and  the  only  brotbem  and  sis- 
ters of  said  testator;  and  that  all  of  them 
bad  died  prior  to  tbe  death  of  said  Wil- 
liam Johnson,  testator,  except  Susanna 
Mosier.  who  died  in  J  uly.  1891,  and  Walter 
Johnson,  who  is  now  living.  That  L.  N. 
Snapp,  Samuel  R.  Hnapp.  and  James  J. 
Snapp,  mentioned  In  said  will,  were  all 
and  the  only  brothers  of  the  wife  uf  said 
William  Johnson,  testator,  and  that  said 
wife  bad  no  sisters,  and  all  of  her  said 
brothers  died  prior  to  the  death  of  said 
William  Johnson,  testator. 

"(4)  That  the  following  are  all  the  chil- 
dren of  said  Susanna  Mosier,  sister  of  tes- 
tator, llvJns  at  tbe  time  of  tbe  death  of 
said  William  Johnson,  testator,  vis.  John 
J.  Mosier.  Jamea  Mfisler,  Frederick  F. 
Mosier,  Margaret  Leonard,  Nancy  Beck- 
uell,  and  Mary  Marshall,  all  of  whom  are 
now  living.  That  tbe  following aregrand- 
children  of  said  Snsanna  Mosier,  who  were 
living  at  the  time  of  the  death  of  said 
William  Johnson,  testator,  viz.  Cora  S. 
Woolwortb  and  Estella  J.  Smith,  being 
ctalidren  of  Jennie  Ivee,  who  died  prior  to 
the  death  of  said  William  Johnson,  testa- 
tor, and  who  was  a  daughter  of  said 
Susanna  Mosier;  and  that  they  are  all  the 
grandchildren  or  other  deHcendants  of 
said  Susanna  Mosier  by  her  deceased  sons 
and  daughters, 

**{5)  That  the  following  are  all  the  chll- 
dren  of  said  Margaret  Jones,  sister  of  tes- 
tator, living  at  the  time  of  tbe  death  of 
said  William  Johnson,  testator,  vtz. 
Nancy  J.  Cayton  and  James  W.  Jones, 
both  of  whom  are  now  living.  That  said 
Margaret  Jones  left  no  other  children,  or 
other  descendants,  and  said  named  two 
children  are  the  only  living  heirs  of  said 
Margaret  Jones. 

"(e)  That  tbe  following  are  all  the  chil- 
dren (rf  Walter  Johnson,  brother  of  tes- 


tator, Hving  at  the  time  of  the  death  of 
William  Johnson,  testator,  vii.  John  F. 
Johnson,  Jacob  H.  Johnson,  David  R. 
Johnson,  Margaret  E.  8tanbus,  and  Sarah 
L.  Bailey,  all  of  whom  are  now  living. 
And  the  toUowingare  grandchildren  of  said 
Walter  Johnson,  who  wore  living  at  the 
time  of  tbe  death  of  said  William  Jobnaon, 
testator,  vis.  Walter  L.  Johnson.  Isaac 
Johnson,  Victoria  Johnson,  John  Johnson, 
Katherlne  Johnson, Charles  Johnson,  Wil- 
liam Johnson,  Minnie  Johnson,  and  Sarah 
E.  Snapp, all  of  whom  are  children  of  Wil- 
liam J.  Johnson,  ^ho  died  prior  to  the 
death  of  said  William  Johnson,  testator, 
and  who  was  a  son  of  said  Walter  John- 
son, and  all  nf  whom  are  living;  and  that 
there  are  now  no  other  children  or  other 
descendants  of  the  deceased  sons  and 
daughters  of  said  Walter  Johnson  living. 

"(7)  That  the  following  are  all  the  chil- 
dren of  said  Elinor  C.  Parr,  sister  of  tes- 
tator, living  at  the  time  ol  tbe  death  of 
said  William  Johnson,  testator,  via.  John 
0.  Parr  and  Margaret  Richardson,  botb 
of  whom  are  now  living.  That  the  fol- 
lowing are  grandchildren  of  said  Elinor 
C.  Parr,  who  were  living  at  the  time  of 
the  death  of  said  William  Johnson,  testa- 
tor, viz.  Eva  Jackson,  Elliabeth  Seyhnld, 
Laura  Conch.  Charles  Parr,  Martha  Parr, 
and  Susan  Parr,  children  of  William  E. 
Parr,  who  died  prior  to  the  death  of  Wil- 
liam Johnson,  testator,  and  who  was  a 
eon  of  said  Elinor  C.  Parr,  all  of  which 
said  grandchildren  are  now  living;  and 
there  are  no  other  descendants  of  the  de- 
ceased children  of  said  Elinor  C.  Parr. 

"(8)  That  the  following  are  all  the  chil- 
dren of  satd  Robert  Johnstm,  brother  of 
testator,  living  at  the  time  of  the  death  ot 
said  William  Johnson,  testator,  viz.  Ann 
Cook,  Henry  McJohnson,  and  Caleb  John- 
son, all  of  whom  are  now  living.  That 
the  following  grandchildren  of  said  Robert 
Johnson  were  living  st  the  time  of  the 
death  of  said  William  Johnson,  testator, 
to  wit,  Ella  Johnson,  who  Is  now  living, 
and  Is  a  child  of  Jefferson  Johnson,  who 
died  prior  to  tbe  death  of  said  William 
Johnson,  testator,  and  who  was  a  son  of 
said  Robert  Johnson ;  and  there  are  no 
other  living  descendants  of  the  deceased 
cblldran  of  said  Robert  Johnson. 

"  (9)  That  the  following  Is  theonly  child 
ot  said  JaneHacfaleman, sister  of  testator, 
living  Rt  tbe  time  of  the  death  of  said  Wit- 
Ham  Johnson,  testator,  vis.  John  W. 
Haokleman,  and  he  Is  now  living;  and 
that  the  following  are  the  grandchildren 
of  said  Jane  Haekleman  living  at  the  time 
of  the  death  of  said  William  Johnson,  tes- 
tator, viz.  Charles  Davis,  John  C.  Sargent, 
and  Fred.  C.  Sargent,  all  children  of  Sarah 
J.  Goodrich,  who  died  prior  to  tbe  time 
of  the  death  of  said  William  Johnson,  tes- 
tator, and  who  was  a  daughter  of  said 
Jane  Haekleman;  and  there  are  no  other 
living  descendants  of  the  deceased  chil- 
dren of  said  Jane  Haekleman. 

"  ( 10)  That  the  following  are  all  thecbll- 
dren  of  said  Benjamin  F.Johnson, brother 
of  testator,  who  were  living  at  the  time 
of  the  death  of  said  William  Johnson,  tes- 
tator, viz.  Mary  Jennie  West  and  Emma 
J.  Skinner,  both  ot  whom  are  now  living. 
That  the  following  la  tbe  ffrandchUd  uf 
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Bald  Beujamin  F.  JohDRon,wbn  was  living 
at  the  time  ut  tbe  death  of  said  William 
Jubaaon.  teutatur,  vis.  Blanch  Putoon. 
and  Hhe  IttoowUriDg;  and  there  are  no 
other  IWiDK  deecendantB  ot  the  deceased 
children  uf  said  Benjamin  F.  Jobasou. 
8ald  Blanch  Poison  iB  adanghtDrot  Sarah 
Frances  Poison,  wbu  died  prior  to  the 
deati)  of  said  testator,  and  who  was  a 
daasrbter  of  said  Benlamin  F.  Jotinson. 

"  (11 )  That  the  following  la  theonly  child 
of  aitd  Janiea  JohnBon,  brother  of  tes- 
tator, who  was  llvlnff  at  the  time  of  tbe 
death  of  said  William  Johnson,  testator, 
vis.  John  F.  Johnson,  and  that  said 
John  F.  Johnson  Is  liviug.  That  tiiere  U 
DO  chllfl  or  other  descendant  of  any  de- 
ceaHed  child  ol  said  James  Joiioson  now 
llvlDg,  nor  was  there  at  tbe  time  of  the 
death  of  said  William  Johnson,  testator. 

(12)  That  tbe  fuUowlng  are  all  tbechll- 
drea  ot  said  1*.  N.  Snapp,  brother  of  tbe 
wife  of  testator.  IWIng  at  the  time  of  the 
death  ot  the  testator,  vie.  William  6, 
Snapp,  James  J.  Snapp,  Bobert  B.  Snapp, 
Mary  E. Smith, Catherine  Virginia  Taylor, 
George  A.  Snapp,  Julia  Ann  Booher,  all  of 
whom  are  now  living  except  Jalla  Ann 
Booher,  who  died  since  the  death  of  said 
AVUllam  JobnBon,tefltator,leavlng  sarvlT- 
Ins  berSamael  Booher,  her  husband,  bat 
no  children  or  other  descendants,  nor 
father  or  mother,  suririTlng  her.  That  the 
following  Is  a  grandchild  of  said  L.  N. 
Snapp.  living  at  the  time  ot  tbe  death  of 
said  William  Johnson,  testator,  tIi.  Mary 
B.  Barton,  daughter  of  Jonathan  V. 
Snapp,  who  died  prior  to  the  death  of  said 
William  Johnson,  testator,  and  who  was 
a  son  ot  said  L.  N.  Snapp,  deceased.  The 
following  are  the  great-grandchildren  of 
said  Li.  N.  Snapp,  living  at  tbe  time  of  the 
death  ot  said  wiiUam  Johnson,  testator, 
viz.  James  Snapp,  Mitchell  Snapp  and 

 Snapp,chlldren  of  William  A.  Snapp, 

who  died  prior  to  the  death  of  said  Wil- 
liam Johnson,  testator,  and  who  was  a 
flon  of  Bald  Jonathan  V.  Snapp;  all  of 
which  said  children,  grandchildren  and 
great-grandchildren  are  now  living,  ex- 
cept as  In  this  finding  stated,  and  said 
grandchild  and  great-grandchildren  are 
all  the  descendants  or  heirs  of  the  de- 
ceased children  of  said  L.  N.  Snapp. 

"  (IS)  That  the  following  are  all  thechll- 
drenofaaid  Samnel  K.  Snapp,  brother  of 
testator's  wife,  living  at  tbe  time  ot  the 
death  ot  said  William  Johnson,  testator, 
viz.  Henderson  Snapp,  W.  Benlamin 
Snapp,  MaryElizabetb  Benham,  Margaret 
Jett.  Sarah  Fleenor,  Nancy  B.  Snapp,  Cora 
Snapp,  and  Samnel  O.  Snapp.  That  they 
are  all  now  living,  and  that  there  are  no 
other  children,  grandchildren,  or  other  de- 
scendants of  any  deceased  child  ot  Bafd 
Samuel  R.  Snapp. 

"(]4)  That  tbe  following  are  all  tbe 
children  of  said  James  J.  Snnpp,  brother 
nf  testator's  wife,  living  at  the  time  of  tbe 
death  ot  said  William  Johnson,  testator, 
tIz.  Bobert  Snapp  and  Margaret  V. 
Snapp,  both  uf  whom  are  now  living. 
That  the  lullowliig  grandchild  ot  said 
JameK  J.  Snapp  was  living  at  the  time  of 
the  death  of  said  William  Johnson,  tes- 
tator, and  la  now  living.  tJb.  William  H. 
M^ers,  and  be  Is  the  son  of  Loaisa  My- 
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era,  who  died  prior  to  the  death  of  said 
William  Johnson,  testator,  and  who  was 
a  daughter  ut  said  James  J.  Snapp.  That 
there  are  no  other  cblldrea  or  other  de- 
scendants ot  the  deceased  children  ot  said 
James  J.  Snapp,  deceased. 

"The  court  farther  finds  that  the  de< 
fendant,  Julia  Booher,  danghterof  said 
L.  N.  Snapp.  is  indebted  to  said  estate  tor 
principal  and  interest  of  a  note  dated 
March  5.  ISOl,  in  tbe  Bum  of  91,869.  That 
the  detdndant  Jobn  C.  Parr,  son  ot  tiald 
Elinor  O.  Parr,  is  Indebted  to  said  estate 
by  note  dated  Septemlwr  27, 1882,  In  tbe 
earn  ut  92.U06.46,  and  also  jointly  indebted 
with  another  to  said  estate  by  note,  prin- 
cipal and  interest,  In  the  sum  of  9^-62. 
That  the  defend  ant  Emma  Skinner,  dangh- 
ter  of  said  testator's  brother  Benjamin 
F.  Johnson,  Is  indebted  to  said  estate  up- 
on two  notes,  dated  respectively  Jnne  6, 
1890,  and  Angust  5, 1890,  in  the  sum  ol 
fl21.  That  tbedefendant  Margaret  Leon- 
ard, daughter  ul  testator's  sister  Susanna 
Musier,  is  indebted  to  said  estate  for  prin- 
cipal and  interest  since  July  9, 1890.  in  the 
sum  of  9122;  and  that  It  was  tbe  inten- 
tion of  testator  that  each  of  said  amnnnts 
tbusdne  the  estate  Bhould  be  deducted 
from  any  Interest  said  defendant  debtors 
migbt  have  in  Bald  estate  as  deviseea  or 
legatees  under  said  will." 

"(26)  That  tbe  children  ot  Susanna 
Mosier,  referred  to  in  said  will,  are  charge- 
able  with  9700,allowed  by  the  circuit  court 
npon  the  claim  ot  Lyman  B.  Leonard, 
tor  the  care  and  support  of  said  Snsanna 
Mosier  during  her  last  lllneaB.  Said  chil- 
dren are  also  cbnrgeablo  with  her  death 
and  barlal  expenses,  9114.25;  also  9^0  and 
interest  from  1882,  amounting  to  930.80; 
also  wltb  her  support  by  said  testator,  as 
provided  In  item  fifth  In  said  will,  in  the 
sum  ot  91,560;  amounting  In  all  to  92,4(^- 
05.  That  the  children  of  said  Robert 
Johnson,  brother  of  testator,  are  charge^ 
able  with  91.200  and  Interest  trom  1S70, 
amounting  In  all  to  the  sum  of  93.712." 

"(27)  The  court  finds  tbe  contract  re- 
ferred to  111  tbe  will  as  an  article  of  agree- 
ment between  testator  and  said  Walter 
Johnson,  bis  brother,  by  wbleb  the  court 
finds  It  was  agreed  on  the  5tb  dayoC  Jaly, 
1860.  in  consideration  ot  9340  to  be  paid 
annually  to  testator  by  said  Walter  John- 
son, or,  In  case  ot  bis  death  first,  then  to 
testator's  wife,  S.  E.  Johnson,  during  her 
natural  life,  testator  let  to  said  Walter 
Johnson  his  tract  ot  land  In  Rich  Valley, 
Scott  county,  Virginia ;  tlie  said  Walter  to 
pay  tbe  taxes  and  to  bold  during  the  nat- 
ural lives  ot  testator  and  his  wife;  tbe 
said  WaUer  and  his  heirs  at  the  death  ot 
the  testator  to  have  said  tract  ot  land  as 
a  port  of  their  distributive  share  of  the 
estate  ot  said  testator  at  tbe  price  ot  94.- 
000,  and,  if  tbe  said  distributive  share 
shoold  not  amount  to  this  sum,  they  are 
to  have  the  tract  of  land  without  bavlog 
to  contribute  anything  to  the  other  helni 
of  said  testator  and  wife.  That  tbe  said 
94,000  and  interest  thereon  trom  the  date 
ot  said  con  tract  up  to  the  dea  th  of  the  tes- 
tator amounted  to  95,260.  and  tbe  total 
amonut  owing  from  said  Walter  to  testa- 
tor at  tbe  date  ot  tbe  testator's  deatn, 
Jane  9, 1891,  was  96,284.36,  and  that  mm 
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le  chargeable  affainst  said  Waltor'a  chil- 
dren under  thn  clause  in  said  will  reading 
that  'Walter  Johnson's  children  are 
chan^nble  with  94,000  for  the  farm  In  VIF' 
glnla,  and  interest  on  oar  article  of  agree- 
ment, as  the  article  will  ehnw.*  That  the 
children  ot  Benjamin  F.  Johnaon  referred 
to  In  said  will  are  chargeable  with  9300 
and  interest  from  October,  1SS2,  amount- 
ing In  all  to  the  sum  of  9456.  That  the 
children  of  Jane  Haclcleman  or  Gdodrlch, 
referred  to  in  the  will  uf  said  teHtator.  are 
chargeable  with  9200  and  Interest  from 
1S65.  amoanting  to  «513.  That  the  chil- 
dren of  L.  N.  Hnapp,  referred  to  In  said 
will,  are  chnrgeable  with  $200  and  inter- 
est from  1R57.  amounting  to  9608.** 

The  only  conclusion  of  law  of  which 
complaint  la  made  In  the  briefs  1b  the  8«)e- 
oDd.  It  111,  In  snbstance.  as  follows:  "Sec- 
ond. That  the  children  described  tn  the 
fifth  item  ot  said  will  of  said  decedent, 
who  are  entitled  to  take  under  the  same, 
are  such  children  of  Susanna  Mosler,  Mar- 
garet Jones,  Walter  Johnson,  Elinor  C. 
Parr,  Robert  Johnson,  Jane  Hackleman 
or  Goodrich,  Benjamin  F.  Johson,  James 
Johnson,  L.  N.  Sunpp»  Samuel  B.  Sn^pp, 
and  James  Snapp  as  were  living  at  the 
death  of  eaid  testator,  and  iinneuthera,  and 
that  none  of  the  graudchildren  ur  other  de- 
scendants of  saldperaonsnaraedin  theflfth 
item  ot  the  will,  take  any  portion  ot  said  es- 
tate; and  that,  therefore,  the  only  per- 
sons entitled  tn  take  under  said  will  are 
the  following,  namely and  then  follows 
the  names  of  the  40  persons  above  set  out 
as  legatnea,  being  18  of  the  children  ot  the 
three  Snapps,  brothers  ot  testator's  wife, 
by  counting  Samuel  Booher,  sole  heir  of 
one  of  the  Snapp  children  dying  since  the 
testator's  death,  and  22  of  the  children  of 
the  brothers  and  sisters  of  the  testator 
named  in  the  will;  and  thecirarteonclDdes 
**  that  no  other  persons  take  any  Interest 
In  or  part  ot  said  estate  under  and  by  vlr- 
tne  ot  said  fifth  item  uf  said  will,  and  that 
all  the  persons  so  entitled  take  equally, 
share  and  share  alike;  that  the  amounts 
in  the  special  finding  of  facts  foundr.iiarge- 
nbls  to  the  children  of  Sasanna  Mosler  ctil- 
lectlvely  are  chargeable  to  them  eqnally;" 
and  thecourt  states  the  same  conclusion  as 
to  the  charges  made  collectively  against 
the  children  ot  Walter  Johnson,  Benjamin 
F.  Johnson,  Jane  Hackleman  or  Goodrich, 
and  L.  N.  Snapp;  and.  in  addition  to  the 
collective  charges  thns  divided  among  the 
Individuals  uf  the  several  children  of  the 
persons  named,  must  be  added  to  each  in- 
divldaal  charge,  respertlvely,  any  charge 
hereinbefore  found  against  auy  of  such  In- 
dividual children  on  account  of  any  notes 
or  claims  held  by  said  testotor  against 
such  Indivldnal  children. 

It  is  Insisted  with  much  seal,  learning, 
and  ability  on  the  part  of  the  appellants' 
attorneys  that  this  conclusion  of  law  is 
erroneous,  because  It  construes  the  will  so 
as  to  require  a  per  capita  distribution. 
They  contend  that  the  settled  rules  for 
the  construction  of  wills  require  ns  to 
hold  that  the  Intent  and  meaning  of  the 
testator  Is  and  was  that  the  distrlbutlun 
should  be  per  stirpes,  or  by  the  family. 
Both  those  who  repretient  portions  of  the 
'!hlldreu  of  some  of  the  pemons  named  in 


the  will  and  those  who  represent  grand- 
children of  some  ut  those  persons  agree  in 
this  contention,  hot  the  attorneys  tor  the 
grandchildren  Insist  further  that  the  will 
shonid  not  only  be  constroed  so  as  to  re* 
quire  the  distribution  to  be  made  per 
stirpes,  or  by  the  la mlly,  but  so  as  to  In- 
clude the  grandcblldreti  as  well  as  the 
children  ot  the  persons  named  in  the  will. 
In  this  contention  the  attorneys  for  the 
children  are  sharply  eRalnst  thecoansd 
for  the  grandchildren,  and  Jola  the  con- 
tention ot  the  appellee  that  no  one  Is  en- 
titled to  take  under  the  will  but  the  chil- 
dren of  the  persons  named,  and  no  graod- 
chlld  can  take.  It  is  agreed  on  both 
sides  that  the  Intention  of  the  testator  In 
regard  to  the  distribution  most  control 
the  decision  of  the  question,  and  thai  anch 
Intention  must  be  ascertained  from  the 
language  employed  lo  the  will  and  the 
surrounding  circurastaoces.  Courts.  In 
construing  a  will,  may  look  to  the  circum- 
stances ot  the  testator,  the  state  of  his 
property,  and  ot  his  family,  to  assist  in 
arriving  at  the  Intention.  Jackson  v. 
Hoover,  26  Ind.  511;  Da ugherty  v.  Rog- 
ers. 119  Ind.  S54.  90  N.  E.  Bep.  779.  In  de- 
termining the  question  wbethera  dlstrllm- 
tlon  under  a  will  is  to  be  per  capita  or 
per  stirpes,  the  fact  that  there  are  several 
separate  and  distinct  classes  of  l^atees 
often  exerts  an  important  influence.  Hen- 
ry V.  Thomas.  118  Ind.  28.  20  N.  E.  Rep. 
619;  Wood  V.  Robertson.  118  Ind.  823,15 
N.  E.  Rep.  467.  It  is  insisted  by  appel- 
lants that  there  are  11  classes  o1  the  lega- 
tees, consisting  of  that  many  families  of 
children ;  and  It  Is  asserted  by  counsel 
that  this  classification  Is  made  so  marked 
in  other  provisions  uf  the  will  than  the 
one  in  controversy  as  to  evince  a  purpose 
and  intent  that  the  legatees  should  take 
by  such  classes  or  families;  and  those 
other  provisions  relate  to  the  advance- 
ments or  charges  made  against  certain 
legatees.  Moat  of  these  charaes  against 
all  the  children  of  a  family  were  made  for 
and  on  account  of  money  or  property  ad- 
vanced or  aid  given  to  the  parent  of  such 
family  ot  children,  and  not  for  money  or 
property  advanced  to  any  ot  snch  chil- 
dren. How  such  charges  are  to  exert  HO 
inflaence  In  manifesting  an  intent  that 
the  dlstrlbuTlon  is  to  be  per  stirpes,  and 
nut  per  capita,  is  not  made  quite  clear. 
That  an  advancement  ought  tobecbarged 
up  to  the  distributees  of  an  estate  arliie« 
from  the  dictates  of  natural  Justice,  as 
well  as  law  and  equity.  However,  most 
of  these  advancements  bad  not  been  made 
to  the  legatees,  bnt  to  their  parents,  and 
presumably  resulted  In  some  benefit  to 
the  chlllreo  ;  If  in  no  other  way,  In  ben- 
efitting their  parents.  Where  one  ot  these 
parents  had  enjoyed  a  large  part  ot  the 
estate  of  the  testator  b^ore  his  death, 
more  than  others.  Justice  and  equity 
would  require  that  to  be  taken  Into  con- 
sideration in  the  distributloDof  tbeestate. 
It  could  not  be  charged  to  the  person  re- 
<>elvlng  It. because  he  wasnotnlegatee.bot 
his  children  are  legatees.  It  could  not.  In 
Justice  and  equity,  be  charged  to  legatees 
who  were  not  children  f>f  the  parent  re- 
ceiving the  benefit.  Therefore  there  was 
only  one  way  It  eoald  In  equity  and  Jus- 
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the  be  ctaarised,  aad  ttint  was  asalnnt  tbe 
chlMren  of  the  pareat  nmrlvlng  the  ben- 
efit, thuse  chlliren  being  legatees.  These 
cbar^ra  lio  not  arlM  oDt  of  any  pnrpose 
or  iDtent  to  (llHtribute  the  estate  per 
stirpes,  or  by  the  family;  because,  if  we 
coostrue  the  will  to  meao  and  intend  a 
dlBtributioD  per  cRptta»  thme  charges 
mnst  neceflsailly  have  been  made  jast  aa 
they  are,  even  though  the  testator  In- 
tended such  a  (Ilmtributlou.  AKaln,  there 
are  a  nnmber  of  charges  foradvaDcements 
made  to  different  legateeB  individually, 
and  they  are  not  cbarired  against  the  fam- 
ily tu  which  the  Indivldnal  belonged,  but 
are  charged  ladlvldnally.  Snch  charges 
do  ant  militate  agalnat  appellants'  con- 
tention, as  appellees  suppose,  because.  If 
the  Intent  to  distribute  the  estate  per 
stirpes  be  conceded,  tbe  dictates  of  nat- 
ural Justice  would  require  these  charKes 
to  be  made  Jnat  as  they  are, — against  each 
Indlrldaal  to  whom  tbe  advancement  was 
made,  and  nut  to  the  family  of  which  he  Id 
a  member.  Ho  that  we  are  brought  back 
to  tbe  oaked  language  of  the  will  to  deter- 
mine the  Intent  of  tlie  testator.  When  tbe 
devise  Is  to  several  persons  belouglng  to 
different  classes,  bearing  different  degrees 
of  relationship  to  tbe  testator,  and  tbe 
tHnguage  uf  the  will  leaves  tbe  question  of 
distribution  In  doabt,  or  tbe  language 
does  not  exclude  a  distrlbBtlDnperstlrpeB, 
then  the  will  must  be  eonstrned  as  Intoid- 
ing  a  distribution  per  atlrpes,  and  not  per 
capita.  Uenry  v.  Thomas,  supra ;  Wood 
V.  Robertson,  snpra. 

Strictly  speaking,  there  are  two  classes 
oflegatpeH  here.— une  class  the  nepbewa 
and  nieces  of  the  testator  related  to  him 
tty  blood ;  and  the  other  the  nephews  and 
nieces  of  testator's  wife,  not  related  to 
him  by  blood.  In  such  a  case,  If  the  lan- 
guage r.r  the  wtU  leaves  tbe  manner  of  dis- 
tribution In  doubt,  or  does  not  exclude  the 
thought  of  a  distribution  per  stirpes,  then 
tbe  will  must  be  construed  to  Intend  a  dis- 
tribution per  stirpes.  Tbe  Qrst  bontence 
of  the  clause  In  qnentloDt  namely,  "after 
tbe  above,  I  will  and  direct  all  my  prop- 
erty, both  real  and  personal.  Phall  be  dis- 
tributed In  equal  portions  among  the 
children  of  the  following  named  persons," 
etc.,  while  consistent  with  the  tliought  of 
a  distribution  per  capita,  yet  alone,  under 
the  clrcnmstances,  and  In  view  of  the  two 
classes  of  persons  referred  to  as  legatees, 
and  the  known  rules  of  construction, 
might  leave  the  matter  of  distribution  In 
doubt,  and  by  such  rules  might  require  a 
construction  compelling  a  distribution 
per  stirpes.  But  In  the  concluding  sen- 
tence of  that  Item,  as  if  realizing  thu  t  such 
doubt  might  arise,  language  is  used  to 
dear  away  any  snch  doabt,  namely :  **I 
mean  and  intend  that  the  children  uf  these 
parties  above  named,  without  any  regard 
tonnnihers.shall  be  counted  as  one  family, 
and  equally  divided  amongst  them  all," 
etc.  It  other  parts  of  the  will  had  made 
two  distinct  classes  devisees,  In  that  It 
bad  provided  for  a  distribution  to  the 
children  of  the  testator's  brothers  and 
iristera  on  the  one  hand  and  tlie  children 
of  the  brotbers  uf  bis  wife  on  tbe  other, 
this  clause  destroyed  that  classlflcatlon, 
or  erineod  na  tntentlon  tu  disregard  It, 


and  direct  a  distribution  to  all  thechlldrea 
of  the  testator's  brothers  and  sisters,  and 
all  the  children  of  his  nife's  brothers,  pr^ 
ctsely  the  same  as  It  all  of  said  children 
had  been  one  family.  Now,  had  they  all 
been  children  of  one  and  the  same  family, 
without  this  clause,  all  must  admit  that 
tbe  rules  uf  construcrtlon  already  alluded 
to  would  require  tbe  distribution  to 
made  per  capita,  because  there  would  be 
n<ithlng  fur  a  dletrll>utlon  per  stirpes  tu 
operate  upon,  there  being  but  one  stock, 
one  race  or  one  family,  one  blood.  It  Is 
true,  as  counsel  Insist,  tbe  words  "equally 
divided  amongst  them  all"  may  apply  as 
well  to  a  dlvlslun  among  classes  al 
among  Individuals.  But  here  tbe  testa- 
tor, for  tbe  purpose  of  defining  his  mean- 
ing and  intentloo,  has  made  them  all  one 
class,  one  stock,  one  blood,  one  family,  by 
language  that  cannot  be  harmonized  with 
any  other  construction  or  Interpretation 
of  tbe  will.  Appellants'  counsel  contend 
that  tbe  language  of  tbe  conelnding 
claose  of  Item  6  should  be  construed  to 
mean  that  the  legatees  should  be  counted 
as  eleven  families.  Instead  of  one  family. 
This  would  be  doing  violence  to  tbe  plain 
meaning  of  the  words  employed  In  tbe 
will.  Wurds  employe*!  in  a  will  must  be 
given  their  ordinary  meaning,  unless  there 
Is  other  language  In  the  will  which  indi- 
cates elearly  that  the  testator  did  not  nse 
the  words  In  qupstltin  in  their  plain  and 
ordinary  sense.  There  Is  no  laniguageln 
this  will  Indicating  i  pnrpose  to  employ 
the  language  In  qv^stion  in  any  other 
than  Its  ordinary  sense.  It  ban  been  sug- 
gested that  tbe  cbar;j:es  collectively  made 
agalust  the  children  of  Susanna  Mosler. 
Robert  Johnson,  Walter  Johnson,  Jane 
Hackleman  or  Goodrich,  and  L.N.Snapp, 
being  for  money  and  property  advanced, 
not  to  their  children  made  legatees,  but  to 
their  parents,  and,  If  these  collective 
charges  are  taken  from  the  shares  uf  tbe 
respective  sets  of  children  as  the  will  di- 
rects, there  cannot  be  a  distribution  jier 
capita,  because  such  children  cannot  re- 
ceive as  large  a  share  toeach  asthose  chil- 
dren against  whom  no  such  charge  is 
made  in  tbe  will,  and  that  therefore.  It 
must  be  that  the  testator  Intended  a  dis- 
tribution per  stirpes,  or  by  the  family. 
But  title  contention  encounters  the  same 
obstacle  as  that  In  favor  of  a  dlstrlbn- 
tloti  per  capita  in  the  language  of  the  will, 
whicn,  stripped  of  words  not  necessary  to 
a  consideration,  reads  thus:  **!  will  and 
direct  that  all  my  property,  both  real  and 
personal, shall  be  distributed  In  equal  por- 
tions among  the  children  of  the  following 
named  i>er8on8:  •  *  *  ]  mean  and  In- 
tend that  the  children  of  these  parties 
above  named,  without  any  regard  to 
nnmbers,  shall  be  counted  as  one  family, 
and  equally  divided  amongst  them  all." 
There  must,  under  tbla  language,  be  an 
equal  division  among  either  persons  or 
classes  named  in  the  will.  The  conten- 
tion for  a  division  among  classes,  or  per 
stirpes,  or  by  the  family  Is  impoHSlhle,  for 
tbe  same  reason  that  an  equal  division 
among  the  individual  legatees  la  rendered 
fmposMlble,  namely.  It  tbe  charges  made 
against  some  of  the  families  are  to  be 
taken  from  their  respective  aharea  as  tin 


Digitized  by  Google 


996 


170BTHEA6TERK  BEPOBTEB,  Vol.  84. 


(IntL 


same  Item  of  the  will  directs,  then  families 
beloDgtuK  tu  the  same  class  will  DOt  sbare 
equally.  And  we  have  seen  that  the 
wordu  "In  equal  portions  amouKst"  and 
"equally  dirided  amoDKBt"  may  apply  us 
well  to  adtvlsluu  among  clHsaesas  among 
Indtvtdaals.  Henry  v.  Tbomas,  supra. 
We  therefore  think  the  testator  could  not 
have  Intended  to  apply  these  words  to  the 
different  families  or  classes  mentioned  In 
tals  will.  It  Istraetbat  he  charges aKalnst 
the  proportion  devised  tu  a  given  family 
sums  advanced  to  a  parent  of  that  family, 
which  were  not  actually  received  by  the 
chlldrea  of  that  parent ;  bat  when  It  la  re< 
ftembered  that  soch  parent  stands  flnit  in 
relation  to  the  testator,  and  the  children 
stand  In  a  mure  remote  relation  to  htm, 
and  that  it  wns  probably  his  closer  rela- 
tion to  such  parent  that  moved  the  testa- 
tor to  make  the  bequest  to  the  children, 
and  that  It  would  nut  be  Joat,  as  between 
the  several  families,  that  advancements  to 
a  parent  thereof  should  be  disregarded.  It 
was  tbp  prlTllegci,  and  we  think  the  mani- 
fest Intention,  uf  the  testator  tn  make  the 
distribution  per  capita,  charelng  against 
the  children  of  any  family  tn  equal  propor- 
tions the  sums  advanced  to  their  parent, 
to  be  deducted  from  their  shares  reupec- 
^vely.  While  this  is  not  logically  an  equal 
distribntion  per  capita,  there  la  no  reason 
and  no  rule  precluding  tbe  testator  from 
making  the  provision  which  we  find  be  In- 
tended  to  make.  If  we  treat  the  sums  ad- 
vanced to  the  parent  of  the  family  as  so 
much  advanced  to  and  equally  divided 
among  tbe  children  of  that  family,  as  was 
evidently  the  testator's  intention,  there  Is 
no  obstacle  In  the  way  of  declaring  tbe  In- 
tent to  make  a  per  capita  distribution 
among  the  legatees.  The  intention  of  the 
testator,  when  it  Is  not  Inconsistent  with 
the  law,  and  possible  to  be  effectuated, 
must  be  totlowed  by  tbecoart  In  constru- 
ing tbe  will.  And  though  that  intention, 
aswebaveseen.fs  not  logically  and  strictly 
a  per  capita  or  a  per  stirpes  distribution, 
bnt  partakes  somewhat  of  both  sorts  of 
distribution,  yet  the  intention  of  the  tes- 
tator must  prevail.  We  think  the  court 
below  correctly  concluded  that  the  distri- 
bution should  be  made  equal  among  the 
40  legatees,  deducting  from  each  sbare  the 
charges  the  court  found  against  each  leg- 

It  Ib  Insisted  on  behalf  of  tbe  grandchil- 
dren of  the  pernons  named  In  the  will  that 
the  word  "children,"  need  in  the  will, 
ought  to  be  construed  to  Include  and  em- 
brace the  grandchildren  of  the  persons 
named,  and  that  they  shall  sbare  In  the 
distribution  of  theestateas  legateea.  This 
court  baa  held  that  "the  technical  legal 
Import  of  the  word  'children'  accords 
with  Its  ordinary  and  popular  slgnillca- 
tlou,"  and  that  It  does  not  inclode  gfund- 
cblldren  where  there  are  anypersunti  In  ex- 
istence at  the  date  of  the  will, or  when  the 
bequest  or  legacy  takes  effect,  answering 
such  meaning  of  the  term,  and  that  in 
such  case  the  word  "children**  will  never 
denote  or  signify  "grandchildren."  Cum- 
mlngs  V.  Plummer.  94  Xnd.  403;  Pogh  t. 
Pugh,  105  Tad.  552,  6  K.  K.  Rep.  673.  3 
Amer.  &  Eng.  Enc.  Law,  280,  281,  and  au- 
thorltiea  there  otted.  Therefore  we  an  of 


opinion  that  the  circuit  court  did  not  err 
In  ItH  conclaslona  of  law.  The  Judjcmeut 
1b  affirmed. 


ass  Ind.  UO 
JBNNINGS  et  aL  T.  MOON  et  aL 

(Supreme  Ooort  of  Indiana.  Oct.  20,  1893.) 
RiOHT  lo  Jdbt  Tbui.— AonoM  to  Qdibt  Trnx— 

JOIHDHS  WITH  AOTIOK  to  BXTOBOS  IdXK— TSV- 
AHTS  IN  COHMOir  —  IdBX  OX  INTHBSBT  OF  Cth 

TENANT— TiTLB. 

1.  In  an  add  cm  to  quiet  title  to  an  undi- 
vided half  of  a  certahi  lot.  defendants  filed  a 
cr083  comi^alat  settlnc  up  title  to  the  entire 
lot  nnder  aherUTs  deed  execat«i  pnrsoant  to  a 
sale  to  satisfy  a  me<^uu)ic*i  Hen,  and  also 
claiming  to  own  a  jndgment  Hen  against  tbe 
pn^ert7:  and  the  relief  pi  ayed  was  that  their 
title  be  qoieted,  or.  in  defanlt  of  snch  relief, 
that  th^  have  a  lien  on  the  lot  for  the  money 
paid  by  th«n,  and  that  the  undi Tided  half  be 
sold  to  Batisfr  the  same.  Hdd,  that  audi  eroas 
complaint  was  an  actitm  to  qnlet  title  rinvly, 
which  is  triable  by  jury. 

2.  mere  an  action  to  qnlet  title,  whldi  is 
triable  by  jory,  was  joined  In  a  cross  comiriaint 
with  <nie  to  declare  a  lien,  whldi  is  triaUe  br 
the  court,  it  was  not  error  to  refnse  defaio* 
ants*  d«nand  to  have  all  tbe  iaanes  raised 
thraeby  tried  hr  the  court 

&  Where  the  owner  of  a  lot  whlcb  Is  Ua^ 
ble  to  certain  liens  oonvcrs  an  nndirided  half 
of  it  by  warrantr  deed  to  two  separate  gran- 
tees, and  pledges  personal  property  with  one 
of  them  until  all  liens  are  satisfied,  and  the 
grantee  receiving  the  iriedge,  on  the  expiration 
of  the  time  within  woicfa  the  Hens  are  to  be 
paid,  fails  to  convert  the  propaty  pledged  into 
money,  and  apply  it  to  tbe  payment  of  sadi 
liens,  bnt  conr^ts  it  to  bis  own  use,  he  cannoc 
acquire  title  onder  snch  liens  to  the  nn divided 
half  conveyed  to  the  other  grantee. 

4.  Where  the  owner  of  a  lot  which  Is  sob* 
ject  to  certain  Uens  ctrnTcrs  an  nndirided  half 
of  it  by  warranty  deed,  and  afterwards  con- 
Teys  the  other  undivided  half  by  wairanty 
deed  to  a  different  grantee,  the  latter  can  so* 
qnire  no  title  to  the  undivided  half  first  con- 
veyed, under  a  sheiifTs  deed  made  pnrsaant  to 
a  sale  to  satisfy  snch  UeDs,  nor  acqnire  any 
lien  thereon  lar  nKmey  paid  to  discharge  snch 
liens. 

Appeal  from  circuit  court,  Howard 
county:  L.J.  KIrkpatrIck,  Judge. 

Action  by  J oseph  M oon  and  Rhoda 
Moon  against  Margaret  E.  Jennings  and 
William  L.  Jennings  to  quiet  title  to  a  cer- 
tain lot.  From  a  Judgment  entered  on 
the  verdict  of  a  Jury  in  faror  of  plaintllte, 
defendants  apfwal.  Affirmed. 

Charlton  Bull  end  C.  N.  Pollard,  for  ap- 
pellants. Blacklldge.  Shirley  &  Moon  and 
Bell  &  Purdum,  for  appellees. 

HOWAKD,  J.  On  the  let  dayofjano* 
ary.  1881.  one  Freeman  and  bla  wire,  being 
the  owners  of  lot  8  In  Fry's  addition  to 
Greentown,  Howard  cuonty,  Ind.,  con- 
veyed by  warranty  deeil  to  appellees  tbe 
undivided  one-halt  of  said  lot ;  and  on  tbe 
28d  da;  of  February,  1884.  the  Bald  Free- 
man and  wife  conveyed,  also  by  warranty 
deed,  to  appellants,  the  remaining  ondl- 
vlded  one-ball  of  said  lot.  Frtor  to  said 
sales,  and  while  said  Freeman  and  wife 
were  sole  owners  of  aald  lot  8,  there  were 
certain  mechanicB*  liens  on  said  lot,  for 
tbe  payment  of  which  Freeman  and  wife 
were  liable.  After  said  salea  to  appetleea 
and  appeltanta  the  aald  liens  were  fure- 
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closed,  appellees  and  appellants  belnff 
made  parties  to  the  suits  In  foreclosure, 
and  the  said  lot  was  sold  by  the  sberlB  lo 
discharge  of  the  liens.  Appellants  became 
the  owners  of  the  sheriff's  certificate  of 
sale,  and  on  the  expiration  of  the  time 
fur  redemption  received  from  the  sheriff  a 
deed  lor  the  whole  of  lot  8.  This  action 
was  began  In  the  conrt  below  by  the  ap- 
pellees, who  filed  their  complaint  to  quiet 
their  title  to  the  undivided  one-half  of 
said  lot.  To  this  complaint  the  appel- 
lants noswered  by  a  general  denial.  Ap- 
pellants also  filed  a  cross  complaint  in 
two  paragraphs  In  the  name  of  Margaret 
£.  Jennings,  and  also  Jointly  in  the  name 
ot  both  appellants.  The  first  paragraph 
of  the  cross  complaint  is  an  action  toqalet 
title  In  appellants  to  the  whole  ot  said  lot 
8.  The  second  paragraph  of  the  cross 
complaint  sets  up  the  following  facts: 
That  on  the  5th  day  of  May,  1888,  and  up  to 
tbe  28th  day  of  July,  1883,  one  George  W. 
Price  was  tbe  owuer  In  fee  simple  of  tbe 
whole  of  Bald  lot  8;  that  while  said  Price 
was  the  owner  of  said  lot  8.  and  also  of  4 
by  64  feet  of  lot  9,  adiacent  thereto,  Henry 
Hunt  and  William  liunt  acquired  a  mft- 
chanlc'a  lien  on  all  of  said  real  estate; 
that  on  the  10th  day  of  March,  1884,  said 
Bunt  and  Hnntcommenced  their  action  la 
the  Howard  clrcoit  court  to  foreclose  said 
Hen  MgaiDSt  said  Price,  Freeman,  and 
Freeman,  and  appellees  and  appdiants, 
all  of  whom  were  duly  snmmoned  to  ap- 

Eea^  to  said  action;  that  said  Hunt  and 
lunt  rpcovnred  a  personal  Indgment 
agalDSt  said  Price  for  920(1.89,  a  foreclo- 
Bure  of  said  Hen,  and  an  order  of  sale  of 
said  real  estate;  that  on  January  10, 1885, 
said  land  was  duly  sold  by  the  sberltf  to 
Bald  Hunt  and  Hunt  for  $253.97,  who  re- 
ceived a  certificate  of  purchase  therefor; 
that  said  Hunt  and  Hunt  duly  assigned 
said  certificate  to  appellant  William  L. 
Jennings,  who,  on  January  11, 1886,  duly 
assigned  the  same  to  his  coappellant, 
Marsaret  E.Jennings;  that  after  the  year 
for  the  redemption  of  said  property  so 
sold  bad  expired  the  said  appellant  Mar- 
garet E.  Jennings  received  from  the  sberlff 
a  deed  for  the  whole  ol  said  real  eutate; 
that  from  the  lat  day  of  January,  1S84,  up 
to  tbe  date  ot  said  sheriff's  sale,  tbe  appel- 
lees were  tbe  owners  In  fee  simple  of  the 
undivided  one-balf  of  aald  lot  8,  except  a 
certain  room  In  a  building  on  said  lot  8, 
which  belongs  to  tbe  appellant  Margaret 
E.  Jennings;  that  apiMlleea  became  tbe 
owners  of  said  undivided  one-half  of  lot  8 
by  purchase  from  said  Freeman  and  Free- 
man ;  that  appellants  were  tbe  owners  by 
entlrptles  of  tbe  undivided  one-ball  of  said 
lot  8.  and  tbe  wbole  of  said  atrip  4  by  54 
feet  of  lot  9, from  the  28d  day  of  February, 
1884,  up  to  the  date  ot  said  sheriff's  sale; 
that  appellants  became  the  owners  of  said 
undi  vlded  one-half  of  lot  8,  and  of  said  4  by 
64  feet  of  said  lot  0,  also  by  purchase  from 
said  Freemanand  Freeman;  showing  also 
thepurctaaseof  a  Judgment  llenlallkeman- 
□er  by  the  appellant  Margaret  E.  Jennings 
against  all  of  said  lotSand said strlpof  lot 
9:  averring  that  appellees  are  claiming 
title  to  the  undivided  halt  of  lot  8  adverse 
to  the  title  of  said  appellant,  which  claim 
is  a  cloud  CD  her  title;  asking  that  her  title 
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be  quieted  against  appellees  to  the  wbole 
ot  said  lot  8;  that,  In  default  of  tbe  court 
giving  her  a  decree  iiuteting  her  title,  she 
have  a  lien  on  said  lot  8  for  9400,  and 
that  the  undivided  one-half  thereof  so 
claimed  by  appellees  be  sold  to  satisfy 
sncb  lien,  and  otber  relief.  Tbe  cross  com- 
plaint by  appellants  Jointly  was  aimliar, 
and  need  not  be  set  out,  as  tbe  same  ques- 
tions arise  under  both,  and  we  shall  refer 
hereafter  to  but  one  cross  complaint.  A 
sberin's  deed  to  appellants  for  aU  the  land 
is  also  shown  In  tbe  Joint  cross  complaint. 
A  demurrer  to  tbe  second  paragraph  ot 
tlie  cross  complaint  was  overruled,  and  an 
answer  to  the  cross  complaint  in  general 
denial  followed.  The  cauie  was  submit- 
ted to  a  Jury,  who  returned  a  general  ver- 
dict for  the  appelleei  that  tbey  are  tbe 
owners  of  the  land  described  In  the  com- 
plaint, and  that  neither  tbe  appellants,  nor 
either  of  them,  have  any  lien  thereon ;  also 
answerlngcertaln  Interrogatories.  Overa 
motion  for  a  new  trial,  and  also  a  motion 
for  Judgment  for  appellants  on  tbe  an- 
swers to  the  Inten'ogatorles,  tbe  court  en- 
tered Judgment  for  the  appellees.  Tbe 
only  error  assigned  Is  the  overrnling  of 
tbe  motion  for  a  new  trial. 

Tbe  first  reason  given  for  a  new  trial  la 
that  the  court  refused  tbe  request  of  ap- 
pellants to  submit  tbe  Issue  made  In  the 
second  paragraph  of  the  cross  complaint 
to  the  court  tor  trial.  Tbe  second  para- 
graph of  the  cross  complaint  sets  up  a 
state  of  facts  upon  which  appellants  based 
their  claim  to  tbe  land  la  question,  and 
concludes  with  a  prayer  to  quiet  their  ti- 
tle thereto  against  appellees.  There  Is  a 
further  prayer  that.  If  the  court  sfaonld  re- 
fuse to  quiet  title,  a  Hen  be  declared  In 
favor  of  appellants.  We  think  this  para- 
graph abows  an  action  to  quiet  title  sim- 
ply, to  give  to  appellants  whatever  title  of 
Interest  they  may  have  In  the  land.  Sach 
an  action  la  triable  by  a  Jury.  We  must, 
as  a  gfiieral  rnle,  look  to  the  facts  plead- 
ed, and  not  to  the  prayer  ot  the  pleader, 
to  determine  thecharacter  ot  the  pleading. 
"Tbe  court  will  look  to  tbe  substantial 
averments  of  the  complaint  or  cross  com- 
plaint, as  the  case  way  be,  and  from  tbe 
facts  so  averred  determine  whether  the 
action  Is  one  of  equitable  or  common- 
law  jurisdiction, "  and  wbnther  It  Is  tria- 
ble by  the  conrt  or  by  a  Jury.  Martin  v. 
Martin,  118  Ind.  227.  20  N.  E.  Bep.  763. 
See,  also,  Pnterbaugh  v.  Puterbaugh,  181 
Ind.  288,  SO  N.  E.  Bep.  519.  As  was  well  said 
by  tbe  court  to  the  Juryin  this  case:  "Our 
statute  providing  for  the  quieting  of  title 
does  not  confine  tbe  question  to  one  of 
ownership,  but  It  embraces  all  claims  af- 
fecting tbeowner's  right  to  eujoy  bis  land. 
When  one  Is  brought  into  conrt  in  sueb  an 
action  to  answer  as  to  his  Interest,  he 
must  set  forth  all  tbe  interest  he  claims. 
The  complaint  challenges  bim  to  preaeat 
every  claim  of  every  nature  that  he  has 
against  the  land.  It  is  the  object  of  the 
statute  to  settle  all  claims  to  the  land  in 
one  action.**  Oreen  v,  Qlynn.  71  Ind.  886; 
Farrar  v.  Clark,  97  Ind.  447;  Bagsdale  v. 
Mitchell.  Id.  4.'>8;  Faught  t.  Fa  ugh  t.  98 
Ind.  470;  Watklns  v.  Wlnlng8,102  Ind.  8S0, 
1  N.  E.  Rep.  688;  Hallway  Co.  v.  Allen,  113 
Ind.  681,  16  N.  £.  Bep.  446;  Jackson  v. 
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Smitta.  120  Tnd.  620.  22  If.  E.  Bep.  481 ; 
Biael  v.  Tucker,  121  lnd.  2^9.  23  N.  E.  Rep. 
81 ;  Davfa  v.  Lenneii,  125  lnd.  1S5.  U  N.  £. 
Bep.  HH5.  Even  If  thcve  went-  two  actions 
Joined  In  tbis  paraKrapb,— one  to  quiet  ti- 
tle and  une  to  declare  a  Hen.— aa  appel- 
lants aeem  to  Intimate,  still  tbere  woald 
be  no  error  in  refaalns  tbe  requsBt  **  tbat 
tbe  lasaa  made  In  tbe  second  paraf^raph  of 
tbe  cross  complaint  and  tbe  answer  tbere- 
to  be  tried  by  the  court."  The  Issae 
made  In  that  parasraph  to  quiet  title  was 
triable  by  a  ]ary ;  and  unleee  all  the  issoes 
made  by  the  paragraph  were  triable  by 
the  court  tbe  motion  should  be  overruled. 
Bj  section  409.  Rev.  St.  1881,  equitable  ac- 
tions and  defenses  are  triable  by  tbecourt, 
and  actions  at  law  by  a  Jury,  excflpt  as 
provided  la  tbat  section;  and  If  a  party 
makes  bis  demand  fur  a  trial  by  the  court 
eo  broad  as  to  Include  an  issue  triable 
only  by  a  Jury,  there  is  no  error  in  refualng 
the  demand.  Rom  v.  Hohsou,  131  lnd. 
166,  28  N.  £.  Bnp.  775;  Llndley  r.  Sullivan. 
32 N.  E.  Rep.  738,  (dedded  at  last  term;) 
and  Ex  parte  Klley,  84  N.  E.  Bep.  989,  (de- 
cided at  this  term.) 

It  la  contended  by  appellants  that  the 
court  erred  In  admitting  in  evidence  a  eer- 
faiu  written  affreement  made  between  ap- 
pellants and  Freeman  and  wife,  February 
23, 1884,  at  tbu  time  appellants  purchased 
from  said  Freeman  and  wife  their  undivld- 
e'J  one-half  of  lot  8.  The  agreement  pro- 
vided, among  other  things,  that  a  certain 
planer,  being  a  ''6ic24  inch  snrfacer  and 
matcher,"  with  attecfamenta  named, 
Hh  on  Id  remain  In  the  poMsesHlou  and  use 
of  appellants  until  Freeman  and  wife 
"sbttil  pay  oft  and  discharge  all  taxes  and 
Incumbrances  against  aald  lot  eight  and 
said  part  of  said  lot  nine;"  the  Intent  of 
this  provision  being  stated  to  bn  that 
Freeman  and  wife  shonld  clear  and  per- 
fect the  title  to  said  real  estate  before  de- 
livery should  be  made  of  said  planer  and 
attachments,  and  until  they  did  so  the  use 
and  possession  thereof  were  to  remain 
with  appellants.  There  is  no  doubt  from 
this  agreement  tbat  the  planer  was 
pledged  for  tbe  discharge  by  Freeman  and 
wife  of  the  mechanics' liens  and  other  In- 
cniiibrances  on  lot  8  and  part  of  lot  U,  for 
tbe  payment  of  wblcb  Freeman  and  wife 
were  liable  before  the  making  of  tbe  war- 
ranty deeds  toappelleesand  toappellanta. 
By  tbe  warrantlm  In  tbelr  deeds,  Freeman 
and  wife  coutlnoed  liable  for  tbe  payment 
of  those  liens.  We  think,  therefore,  that 
appellees  bad  a  direct  Interest  iu  the  prop- 
erty pledged  for  tbe  payment  of  the  Hens, 
and  that  the  contract  was  properly  ad- 
mitted in  evidence. 

Evidence  was  submitted  to  the  jury  tbat 
the  value  of  the  planer  was  equal  to  or 
greater  than  tbe  amount  of  tbe  liens 
against  all  tbe  real  estate.  The  eonrt  lo- 
strncted  the  Jary  that  if  the  common 
grantom  of  appelleesand  appellants  made 
To  appellees  a  warranty  deed  of  the  part 
of  the  land  sold  to  them,  and  afterwards 
conveyed  the  remainder  ut  the  land  to  ap- 
pellants, and  at  the  same  time  placed  in 
the  hands  of  appellants  the  planer  and 
attachments  to  Indemnify  tbem  against 
the  payment  of  the  merbanics'  liens  which 
It  was  tbe  duty  of  Freeman  and  wile  to 


pay.  and  which  they  agreed  to  pay  with- 
in six  months,  then  it  was  the  dnty  of  ap- 
pellants to  convert  the  pledged  property 
into  money  at  tlie  end  of  tbe  six  months, 
and  apply  the  same  tn  tbe  extlngulebmeot 
uf  tbe  liens;  tbat,  if  appellants  neglected 
ta -use  diligence  in  the  sale  of  said  prop- 
erty, and  the  same  was  lost,  they  are 
chargeable  with  tbe  reasonable  value 
thereof  at  the  time  when  they  ought  to 
have  sold  It;  tliat.  If  appellants  converted 
said  property  to  tbelr  own  use,  they  are 
likewise  chargeable;  that  If,  at  theendol 
said  six  months,  the  evidence  shonld  show 
said  property  .was  reasonably  worth  as 
much  as  the  amount  then  dne  on  the 
mechanics*  liens  pald.>by  appellants,  and 
that  appellants  bad  convarted  said  prop- 
erty to  their  own  use.  they  are  not  entitled 
to  hold  any  liens  for  moneys  paid  ont  by 
them  to  remove  said  mechanics*  Uens, 
but  the  same  will  be  considered  as  sntls- 
fled  by  such  conversion  of  ancb  pledged 
property;  that  appellees,  as  well  aa  ap- 

f tenants,  are  entitled  to  tbe  benefit  of  any 
ndemnity  placed  by  the  grantors  of  both 
In  the  hands  of  appellants  to  protect 
them  against  mechanics*  liens  which  It 
was  tbe  duty  of  grantors  to  pay.  If  tbls 
Indemnity  was  not  of  the  full  valoe  of 
tbe  Hens,  appellees  are  entitled  to  tbdr 

ftro  rata  share  of  tbe  value  thereoL  These 
nstrnctlons  correctly  stated  tbe  law  to 
the  Jury  as  to  the  Interests  of  appellants 
and  appellees  in  tbe  pledged  property. 
On  the  failure  of  Freeman  and  wife  to  dis- 
charge the  mechanics' liens  according  to 
the  agreement,  the  pledged  property  In- 
ured to  the  benefit  of  both  grantees  of  the 
real  estate,  and  should  have  been  sold,  and 
the  proceeds  applied  to  the  payment  of  tbe 
liens.  Evnna  v.  Darlington,  6  Blackf.  320. 
Railway  Co.  v.  McKernan,  24  lnd.  02; 
Kcott  V.  Wallick,  Id.  124;  Cox  V.Albert. 
78  lnd.  241 ;  Bosenswelg  v.  Fraier,  83 
lnd.  842;  Schlndler  v.  Westover.  99  Tnd. 
395;  Stearns  v.  Marsh.  4  Denln,  227;  Wil- 
son V.  Little,  2  N.  T.  443;  Ping.  Cbat. 
Mortg.  S  9;  1  Cobb.  Cbat.  Mortg.  §  456; 
Jones,  Pledges,  9  403;  Herm.  Chnt.  Mortg. 
§  195;  Jones,  Chat.  Mortg.  §5  710,  711.  773. 
The  court  Inatrocted  the  Jury  that  under 
tbeevidence  tbe  appellees  were  the  owners 
of  the  property  described  in  tbelr  com- 
plaint, and  that  tbe  Hherifl's  deeds  gave 
no  title  to  app^lants,  and  tbat  the  only 
question  for  tbe  Jury  was  to  say  whether 
appellants  had  any  Hen  upon  the  prop- 
erty, and,  If  any.  for  bow  much.  This 
was  clearly  right.  All  tbe  evidence.  In- 
cluding that  of  appellants,  showed  that 
appellants  and  appellees  were  tenants  in 
common,  and  that  appellants' claim  of  ti- 
tle thrnugh  the  sheriff's  deeds  wan  based 
upon  their  payment  of  themechantcs'llena 
which  were  dne  by  the  common  grantors 
ofbotb  parties;  and  consequently  that, 
at  moat,  appellants  would  only  be  entitled 
to  contribution  from  appellees  fur  thdr 
proportion  ofuucbllenspald  by  appellants. 
All  the  authorities  are  to  theelfect  that 
a  eotenant  cannot  purchase  a  lien  on  the 
common  property,  and  thus  acquire  title 
to  blH  cotennnts*  Interest  In  tbe  land.  Mc- 
Pheeters  v.  Wright,  124  lnd.  560.  24  N.  E. 
Rep.  734,  aud  authorities  tbere  cited. 
But  were  there  any  doubt  that  the  Jndgw 
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ment  In  tbifl  ease  Bhonid  be  BflBrmnd,  that 

doubt  would  be  removed  by  a  conaldera- 
tion  of  the  facts  abowo  In  the  record  that 
Freeman  and  wite  cunveyed  to  appellees, 
on  January  1, 1S84,  bj  warranty  deetl,  the 
land  described  In  the  complaint;  and  that 
on  February  24tb  thereafter  the  same 
Srantors  conveyed  the  other  undivided 
ODe-balf  of  aald  land  toappdlants.  When 
Freeman  and  wife  sold  the  undivided  one> 
half  of  lot  8  by  warranty  deed  to  appellees, 
the  obligation  to  pay  the  mechanics'  Hens 
on  all  said  lot  remiilned  upon  Fraemen 
and  wife,  and  any  property  owned  by 
tliem  was  primarily  liable  for  tbe  payment 
of  the  Itens.  When,  therefore,  ou  Febru- 
ary 23, 1884,  Freeman  and  wife  sold  the  re- 
malnlnK  undivided  one-halt  of  aald  lotto 
app(*llunta,  .they  conveyed  to  appellants 
only  the  title  which  Ibey  thpn  pussesBed, 
which  title  was  coupled  with  a  primary 
liability  to  pay  the  Hens  on  the  whole  lot 
Appellees  (*ould  be  called  upon  to  pay  any 
part  of  such  llena  only  In  tbe  event  that 
the  part  of  Bald  lot  sold  to  appellants 
proved  Insufflcient  to  pay  the  whole  Hen. 
where  there  are  several  parcels  of  land, 
with  an  Incumbrance  upon  all  of  them, 
und  tbe  person  owning  tbe  whole  land 
and  liable  to  pay  such  Incumbrance  s^lls 
the  different  parcels  to  different  persons, 
the  purebasers  must  contribute  to  tbe 
payment  ut  the  Hens  in  tbelnverseorder  of 
their  purchases.  The  last  parcel  sold 
must  be.  exhausted  for  the  payment  of  the 
whole  lien  before  recourse  la  had  to  any 
of  the  other  parcels,  and  so  back  In  order 
to  the  first  parcel  sold.  Appellants  were 
therefore  primarily  liable  for  tbe  pay- 
mentof  all  the  mechanics*  llenaln  this  case, 
and  recourse  could  be  made  upon  appellees 
only  In  case  the  Interest  purchased  by  ap- 
pellants proved  tnsulilcieni;  to  pay  the 
whole  amount  due.  Bank  v.  Black.  329 
Ind.  505,  29  N.  E.  Uep.  396,  and  cases  theru 
cited.  In  Henderson  v.  Frultt,  95  Ind. 309. 
It  Is  said  that  "a  mortgagor  who  has  sold 
A  portion  of  tbe  land  covered  by  the  mort- 
gage by  warranty  deed  cannot  claim  con- 
tribution of  the  purchasert  because  he  Is 
falmaelf  liable  for  the  whole  debt.  Neither 
can  a  subsequent  pnrchaaer  call  upon  a 
prior  one  for  contrlbatloo,  because  such 
BUbsequent  purchaser  acquires  only  tbe 
rights  the  mortgagor  then  had. "  2  .tone», 
I^ortg.  §§  1089-1091.  See,  also.  15  Amer.  & 
Eug.  Enc.  Law,  831,  and  authorities  cited 
in  notes,  Tbe  Judgment  Is  affirmed. 
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TB.OSNBJJRQ  et  sL  v.  WIOOINS  et  tix. 

(Saprane  Ooort  of  lodlBna.    Oct  19,  189B.) 

HusBANB  Aim  Wm— Bbtatbb— EsrriRETiis— 
Joint  Tbitakcibb. 
Though,  where  a  conveyance  is  made 
to  hnabaDd  and  wife  Jointly,  witboat  limitinK 
words,  th^  take  an  estate  by  entireties,  yet 
if  the  converaoce  is  to  them  expressly  'in  Jolut 
tenancy"  they  take  as  Joint  tenants. 

Appeal  from  circuit  conrt,  Randolph 
county;  Leander  Monks.  Judge. 

Action  by  Daniel  S.  Wiggins  and  wife 
against  WlUlam  H.Tbunihnrg  and  others 
to  enjoin  a  sale  under  execution.  Demur- 


rers to  the  complaint  wan*  ovjerruled,  and 

defendants  appeal.  Beveraed. 

Thompson,  Marsh  &  Thompson,  for  ap> 
pellanti.  Watson  &  Watson  and  J.  u. 
Kngle,  for  appellees. 

DAILEY,  J.  This  was  an  action  Inatl- 
tuted  In  tbe  court  below.  In  two  para- 
graphs. In  the  first  uf  which  appellees  al- 
lege, In  substance,  that  on  and  hefore  De- 
cember 15. 1884,  one  Lemuel  Wiggins  was 
the  owner  of  a  certain  tract  of  real  estate, 
therein  described,  containing  80  anres; 
that  on  said  day  said  Lemut^l  and  his 
wife,  Mary,  executed  and  delivered  to  tbe 
appellees  a  warranty  deed,  conveying  to 
them  the  fee  simple  of  aald  real  estate; 
that  at  the  time  of  aald  conveyance  the 
appellees  were,  ever  since  have  been,  and 
now  are,  husband  and  wife;  that  said 
deed  conveyed  to  the  appeUees  the  title  to 
said  real  estate,  which  they  took  and  ac- 
cepted, ever  since  have  held, and  now  hold 
by  entireties,  and  not  otherwise;  that 
appellees  hold  their  title  to  said  real  es- 
tate by  said  deed  of  Lemuel  Wiggins,  and 
not  otherwise;  that  on  the  24tb  day  of 
April,  1877,  Isaac  R.  Howard  and  Isaac  N. 
Qaatou,  who  were  defendauta  btlow,  re< 
covered  a  judgment  in  tbe  Randolph  cir- 
cuit court  for  the  sum  of  9403.70  and  costs 
against  one  John  T.  Burroughs  and  the 
appellee  Daniel  S.  Wiggins  as  partners 
dolnir  business  ondertlie  firm  name  of  Bur- 
roughs &  Wiggins;  that  on  May]2, 1KS6, 
aald  Howard  and  Gaston  cauaed  au  exe- 
cution to  be  issued  on  said  judgment,  and 
placed  In  tbe  liands  of  the  appellant 
Thornburg,  as  sherlll  of  aald  county,  and 
directed  him  to  levy  the  same  on  said  real 
estate,  and  that  said  sheriff  did,  on  the 
25th  day  of  May,  ISSti,  levy  said  execution 
on  said  real  estate,  or  on  the  one-half  in- 
terest lu  value  thereof  takeu  as  the  prop- 
erty of  said  appellee  Daniel  S.  WlKKins, 
to  satisfy  said  writ;  that  pursuant  to  the 
levy  thereof  said  sheriff  proceeded,  by  tbe 
direction  of  said  Howard  and  Gaston*  to 
advertise  said  real  estate  for  sale  under 
said  execution  and  levy  to  make  said  debt, 
and  did  on  the  8th  day  of  June  advertise 
the  same  tor  sale  on  the  3d  day  of  July, 
1886,  and  will  on  said  day  sell  the  same 
unless  restrained  and  enjoined  Irom  so  do- 
ing by  the  court ;  that  said  Daniel  S.  Wig- 
gins has  no  Interest  in  aald  premlseii  sub- 
ject to  sale  thereon;  that  tbe  appellees 
hold  the  title  thereto  as  tenants  by  sntlre- 
tlea,  and  not  otherwise;  that  the  sale  of 
said  tract  on  said  execution  would  cast  a 
cloud  on  the  appellees*  title,  etc.  Tbe  sec- 
ond paragraph  Is  the  same  as  the  firat  In 
substantial  averments,  except  that  In  this 
paragraph  the  appeUees  set  out  as  a  part 
thereof  a  copy  ul  tbe  deed  under  which 
they  claim  title  tu  said  real  estate  as  such 
tenants  by  entireties.  The  granting  clause 
of  the  deed  is  as  follows:  "This  Indenture 
witnessetb  thatLemuol  Wlgslnsaud  Mary 
Wiggins,  his  wife,  of  Randolph  county,  in 
the  state  of  Indiana,  convey  and  warrant 
to  Daniel  S.  Wiggins  and  Laura  Belle  W^ig- 
glns,  bis  wife,  in  joint  tenancy, "  etc.  Ap- 
pellants separately  and  severally  de- 
murred to  each  paragraph  of  the  com- 
plaint, and  their  demnrrera  wereoverruled 


Digitized  by 


Google 


1000 


KOBTHEASTEBK  BEPOBTEB,  Vol..  34. 


by  the  court,  to  wblcb  the  appflllants  ex- 
cepted,  and,  refuaing  to  anawer  the  com- 
plaint, Judsment  waa  rendered  Id  tavor  ol 
appellees  on  aaid  demurrera.  Appellaota 
appeal,  aaslgulng  as  errora  the  overrul- 
ing ut  said  demurrera,  and  urge  that  the 
appellees  nnder  tbe  deed  took  aa  joint 
tenants,  and  hence  that  the  hoaband'a 
Interest  la  aabject  to  levy  and  sale  apon 
execution. 

A  Joint  tenancyia  no  eatate  held  by  two 
or  more  peraona  Jolnt^,  no  that  dnrlnx 
the  Uvea  ol  all  they  are  equally  entitled  to 
the  enjoyment  of  the  land,  or  Ita  equiva- 
lent. In  rents  and  profits;  bat  apon  the 
death  of  one  his  share  veuts  In  thesarvlvor 
or  aurvlTora  until  there  be  butonesar* 
Tlror,  when  tbe  eatate  becomea  one  lo  aer- 
eralty  in  him,  and  deacenda  to  his  heira 
npon  hta  death.  It  must  always  arise  by 
purchase,  and  cannot  be  created  by  de- 
scent. Such  estates  may  be  created  In  fee, 
for  life,  or  years,  or  even  In  remainder. 
But  the  estate  held  by  each  tenant  must 
be  alike.  Joint  tenancy  may  be  destroyed 
by  anytbiuK  which  destroys  the  unity  ol 
title.  Our  law  alma  to  pravent  tbulr  crea- 
tion, and  they  cannot  urise  except  by  the 
Instrument  providing  for  such  tenancy. 
Grimn  V.  Lynch.  16  Ind.  898.  9  Amer.  & 
Eng.  Bnc.  Law,  860,  says:  "Husband  and 
wife  are,  at  common  law,  one  person,  so 
that  when  realty  vests  In  them  both 
equally,  *  *  *  they  take  as  one  per- 
son ;  they  take  but  one  estate,  aa  a  corpo- 
ration would  take.  In  the  case  of  malty, 
they  are  aelsed,  not  per  my  et  i>er  tont,  as 
Joint  tenants  are,  but  simply  per  tout; 
both  are  seised  of  the  whole,  and,  each  be- 
ing aelHfd  of  the  entirety,  they  are  called 
'tenants  by  tbe  entlrety,'and  the  estate  la 
an  estate  by  entireties.  •  •  *  Estates 
by  entireties  may  be  created  by  wlU,  by 
Instrument  of  gift  or  purchase,  and  evnn 
by  Inheritance.  Each  tenant  Is  seised  of 
the  whole:  the  eatate  Is  Insevernble.  can- 
not be  partitioned;  neither  husband  nor 
wife  can  alone  afTect  the  Inheritance;  the 
survivor  takes  the  whole."  This  tenancy 
has  been  spoken  of  as"  that  peculiar  estate 
wblcb  arises  upon  theconveyance  of  lands 
to  two  persons  who  are  at  the  time  hus- 
band and  wife,  commonly  called 'entates 
by  entirety.'"  As  to  the  seneral  features 
of  estatea  by  entireties  there  Is  little  room 
for  controversy,  and  there  la  none  be- 
tween counsel.  Our  statute  re-enacts  the 
common  law,  Arnold  v.  Arnold,  80  Ind. 
805;  Davis  v.  Clark.  28  Ind.  424.  Strictly 
speaking,  estates  by  entireties  are  not 
Joint  tenancies,  (Chandler  v.  Cheney,  R7 
Ind.  S91;  Hulett  T.  Inlow,  57  Ind.  412;) 
the  husband  and  wife  being  seised,  not  of 
moletlPH,  but  both  nelsed  of  the  entirety 
per  tout,  and  not  per  my,  (Jones  v.  Chand- 
ler, 40  Ind.  5S9;  Davis  v.  Clark,  supra; 
Arnold  T.  Arnold,  supra.)  It  has  been 
said  by  this  court  In  some  of  tbe  earlier 
decisions  that  no  particular  worda  are 
necessary.  A  conveyance  which  would 
make  two  persons  joint  tenants  will  make 
a  husband  and  wife  tenants  of  the  entire- 
ty. It  is  not  even  necessary  that  they  be 
descrlhcd  as  such,  or  thelrmarltal  relation 
referred  to.  Morrison  v.  Seybold,  92  Ind. 
302;  Hadlock  v.  Gray,  104  Ind.  593,  4  M. 
E.  Rep.  167;  Dodge  t.  Klnsy,  101  Ind.  102; 


Hulett  Inlow,  67  Ind.  414;  Cbandler  r. 
Chen^.  87  Ind.  895.  But  tbe  coart  bai 
said  that  the  general  rule  may  be  defeated 

by  the  expression  of  conditions,  limita- 
tions, and  stipulations  In  tbe  conveyance 
which  clearly  Indicate  tbe  crbatlonof  a  dif- 
ferent eatate.  Hadlock  v.  Gray,  supra; 
Edwards  v.  Beall,  75  Ind.  401.  Having  its 
origin  in  the  fiction  or  common-law  unity 
or  hudband  and  wife,  tbe  coorts  of  some 
states  have  heAA  that  married  women's 
acts  extending  their  rights  destroyed  es- 
tates by  entirety,  but  this  conrt  holds 
otherwise,  (Carver  t.  Smith.  90  Ind.  226;) 
and  the  greater  weight  of  aathority  is  Id 
Its  favor.  Our  decisions  hold  that  nei- 
ther aloneean  alienate  soch  eatate.  Jnnra 
V.  Chandler,  supra ;  Murrtaon  v.  Spybold, 
supra.  There  can  be  no  partitioo.  Cband- 
ler v.  Cheney,  S7  Ind.  391.  A  mortgage  ex- 
ecuted by  the  hutiband  alone  la  void, 
(Jones  V.  Chandler,  40  Ind.  391;)  and  ibe 
same  is  true  of  a  mortgage  executed  by 
both  to  secure  a  debt  of  tbe  bnsband, 
(Dodge  V.  Kluzy,  101  Ind.  l<)5;i  and  the 
wife  cannot  validate  It  by  agreement  with 
the  purchaser  to  Indemnity  In  case  of  loss 
arising  on  account  of  It,  (State  v.  Ksa- 
neCt.  114  Ind.  160.16  N.  E.  Rep.  178.)  A 
Judgment  against  one  of  tliem  1b  do  Ilea 
upon  It.  Ditching  Co.  v.  Beck.  99  Ind.  250; 
McConnell  v.  Martin,  52  Ind.  434;  Uthwrio 
V.  Thomas,  (III.  Sup.)  13  N.  £.  Bep.  564. 
Upon  the  death  of  one,  tbe  anrrlrur  takes 
the  whole  in  fee.  Arnold  v,  Arnold, sopra. 
Tbe  deceased  leaves  no  estate  to  pay 
debts,  (Simpson  v.  Pearson,  31  Ind.  1;) 
and  during  their  Joint  Uvea  there  can  lis 
no  sale  of  any  part  on  execution  against 
either.  (Carver  v.  Smith,  supra ;  Dodge  v. 
Klnzy,  101  Ind.  105:  Hulett  v.  lolow.ST 
Ind. 412;  Chandler  v.Cheney. supra ;  Davli 
V.  Clark,  supra;  McConnell  Martin, 
supra;  Cox*s  Adm*r  v.  Wood.  20  Ind. 511 
The  statutes  extending  the  rigbts  ol  mar^ 
ried  womvn  have  no  effect  whatever  upoa 
estatea  by  entirety.  Carver  t.  Smith,  90 
Ind.  223.  Such  estate  is  in  no  H<^nBe  elttier 
the  husband's  or  the  wife's  separate  prop- 
erty. The  husband  may  make  a  valid  con- 
veyance ol  his  interest  to  his  wife,  because 
It  Is  with  ber  nonsent.  Enyeart  v.  Kepler. 
118  Ind.  34.  20  N.  E.  Rep.  539.  Tbe  rule 
that  husband  and  wife  take  by  entireties 
was  enacted  In  this  territory  Id  1S07,  nioe 
years  before  Indiana  waa  vested  with 
statehood,  and  has  been  repeated  In  each 
succeeding  revision  of  our  atatutes.  It 
has  thus  been  the  law  of  real  property 
with  us  for  86  years.  Section  2922.  Rev. 
St.  1881,  provides  that  "all  conveyances 
and  devtsm  of  lands,  or  of  any  interest 
therein,  made  to  two  or  more  persona,  ex- 
cept as  provided  in  the  next  follov^nic 
section,  shall  he  construed  to  create  es- 
tates In  common,  and  not  in  Joint  tfo- 
ancy.  unless  it  be  expreesed  therein  that 
tbe  grantees  or  devisees  shall  bold  tbe 
same  In  Joint  tenancy  and  to  tbe  survivor 
of  them,  or  it  shall  roantfeatly  appearfrom 
the  tenor  of  the  Instrument  that  It  was 
Intended  to  create  an  estate  In  Joint  ten- 
ancy," Section  2923provIdea  that  the  pre- 
ceding section  shall  not  apply  to  convey- 
ances made  to  hu(<band  and  wife.  Dnder 
a  statute  of  the  state  of  Michiftan,  similar 
in  all  its  assential  qualities  to  onr  owo, 
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lie  court  held  tbat,  *  vbere  lands  are  con- 
'eyed  In  fee  to  hasband  and  wife,  they  do 
lot  take  an  tenanta  In  common,  (Fisher 
•.  ProTln.  2>  Mich.  847;)  they  take  by  en- 
Iretles.  Whatever  would  deleat  the  title 
»r  one,  would  defeat  the  title  of  the  other. 
blanwarlDK  v.  PoweU,  40  Mich.  S7t.  They 
lold  neither  as  tenante  In  common  nor  aa 
>rdinary  Joint  tenants.  The  snrvlTor 
Lakes  the  whole.  DuriniE  the  Itres  of  both, 
leltber  has  an  absolute  luheritable  Inter- 
mt;  neither  can  be  aaid  to  own  an  undi- 
vided half.  Insurance  Co.  t.  Reah,  Id.  241; 
Ulen  V.  AUen,47  Mich.  74, 10  N.  W.  Eep. 
L18. 

Wbile  the  rule  of  entireties  was  predl- 
;at«d  upon  a  fletlun,  the  lesclslatlve  intent 
in  this  state  bas  always  been  to  preserve 
this  estate,  and  has  continued  the  peculiar 
3tatnte  for  this  porpose.  Estates  by  en- 
Liretles  have  been  preserved  as  between 
hoRhand  and  wife,  altbougfa  Joint  tenan- 
cies betweiiD  unmarried  persons  have  been 
abolished,  so  as  to  provide  a  mode  by 
which  a  safe  and  suitable  provision  could 
be  made  for  married  women.    Carver  v. 
Smith,  Wind.  227.  "  Where  a  rnle  of  prop- 
erty has  existed  for  seventy  years,  and  Is 
sustained  by  a  strons  and  uniform  line  of 
declsiona,  there  Is  but  little  room  for  the 
court  to  exercise  Its  Judfcment  un  the  rea- 
sons on  which  the  rule  is  founded.  8uch 
a  rule  of  property  wUI  be  overruled  only 
for  the  most  cogent  reasons,  and  upon  the 
BtrouKest  convictions  of  its  Incorrectness. 
*  *  *  It  Is  evident  that  the  lesislatnre 
of  1881  did  nut  Intend  to  repeal  the  stat- 
utes establishing  tenauclefi  by  entireties. 
They  simply  Intended  to  enlarge  In  some 
particulars  the  power  of  the  wife,  which 
existed  already  under  the  Acts  of  1R52  and 
the  years  following.  •  •  •  It  did  not 
abolish  estates  by  entireties  as  between 
huHband  and  wife,  but  provided  tbat 
-when  a  Joint  deed  was  made  to  husband 
and  wile  they  should  hold  by  entireties, 
and  not  as  Joint  tenants  or  tenants  in 
common."  Carver  v.  Smith,  supra.  In 
Chandler  v.  Cheney,  87  Ind.,  on  page  896, 
the  court  says:  ''It  was  a  well<settted 
rule  at  common  law  that  the  same  form 
of  words  wblefa.  if  tbe  grantees  were  un- 
married, would  hove  constituted  them 
Joint  tenants,  will,  they  belug  husband 
and  wife,  make  them  tenants  by  entirety. 
The  rule  has  been  changed  by  our  statnte 
above  quoted."  The  wbole  trend  of  au- 
thorities, however.  Is  In  tbe  direction  nf 
preserving  such    tenancies,  where  the 
grantees  nustaln  the  relation  of  hnsbnnd 
and  wire,  unless  from  tbe  language  era- 
ployed  in  the  deed  It  is  manifest  that  a 
diCIerent  purpose  was  intended.    Where  a 
contrary  Intention  is  clearly  expressed  in 
the  deed,  a  different  rnleobtalns.  **A  hus- 
band and  wife  may  take  real  estate  aa 
Joint  tenants  or  tenants  In  common.  If  the 
instrument  creating  the  title  use  apt 
words  for  the  purpose.**    1  Prest.  Est. 
132;  3  Bl.  Comm.,  Sbarswood's  note;  4 
Kent,  Comm..  side  o.  868;    1   Blsh.  Mar. 
Worn.  5  616  ot  seq.;  Kreem,  Coten.  S  72; 
FladuuK  V.  Rose.  58  Md.  18-24.   "And  in 
cane  of  devise  and  conveyances  to  husband 
and  wife  together,  though  it  has  been  said 
that  they  can  take  only  as  tenants  by  en- 
tireties, the  prevailing  rule  la  that,  II  tbe 
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Instrument  expressly  so  provides,  they 
may  take  as  Joint  tenants  or  tenants  In 
common."  Stew.  Hnsb.  &  Wife,  $§  307- 
310;  Tied.  Beal  Prop.  §  214.  "And  as  by 
common  law  it  was  competent  to  make 
husband  and  wife  tenants  In  commun  by 
proper  words  in  the  deed  or  devise."  etc., 
(Hoffman  v.  Btlgers,  28  Iowa,  SlO;  Brown 
V.  Brown,  [Ind.  Sup.]  S2N.  E.  Rep.  1128.) 
"so  It  seems  that  husband  and  wife  may 
by  express  words  be  made  tenants  incora- 
mon  by  gift  to  them  during  coverture," 
(McDermott  v.  French,  15  N.  .T.  Eq.  80.) 
In  Hadlock  v.  Gray,  104  Ind.  599,  4  N.  E. 
Rep.  167,  a  conveyance  bad  been  made  to 
Isaac  Cannon  and  Vlary  Cannon,  who 
were  husband  and  wife,  doling  their  nat- 
ural lives,  and  the  court  say:  "The 
language  employed  in  the  deed  plainly 
declares  that  Isaac  Cannon  and  Mary 
Cannon  are  not  to  take  ea  tenants  by  en- 
tirety. Tbe  result  would  follow  from  the 
provision  destroying  the  survlvorsbtp,for 
this  Is  tbe  grand  and  essential  characteris- 
tic ol  such  a  tenancy.  •  ♦  •  The  wbole 
force  nf  the  language  employed  Is  opposed 
to  the  theory  that  the  deed  creates  an 
estate  In  fee  in  the  husband  and  wife,** 
The  court  further  say:  **Ic  is  true  that 
where  real  property  Is  conveyed  to  bus- 
band  and  wife  Jointly,  and  there  are  no 
limiting  words  in  the  deed,  they  will  take 
the  estate  as  tenants  In  entirety.  *  *  * 
But,  while  the  general  rule  Is  as  we  have 
stated  it,  there  mny  be  conditions,  llmi- 
tationii,  and  stipulations  in  the  deed  con- 
veying the  property  which  will  defeat  the 
operatiun  of  the  rule.  The  denial  of  this 
proposition  Involves  the  affirmation  of 
the  proposition  that  a  grantor  Is  power- 
lew  to  limit  or  define  the  estate  which  he 

Santa,  and  this  wonld  conflict  with  tbe 
ndamental  principle  tbat  a  grantor  may 
for  himself  determine  wbat  estate  be  will 
grant.  To  deny  this  right  would  be  to 
deny  to  parties  tbe  right  to  make  their 
own  contracts.  It  seems  quite  clear  upon 
principle  that  a  grantor  and  his  grantees 
may  limit  and  define  tbe  estate  granted 
by  the  one  and  accepted  by  the  other,  al- 
though the  grantees  be  husband  and  wife." 
The  court  then  adopts  tbe  language  of 
Washburn  (  1  Washb.  Real  Prop.  6741  and 
TIedeman.  supra.  In  Edwards  v.  Beall, 
supra,  tbe  court  hold  that  when  lands  are 
granted  husband  and  wife  aa  tenants 
in  common  they  will  hold  by  moieties,  ati 
other  distinct  and  Individual  persons 
woold  do.  If,  as  contended  by  appelleen, 
tbe  rule  prevail  tbat  tbe  same  words 
which,  if  tbe  grantees  were  unmarried, 
would  have  constituted  them  Joint  ten- 
ants, will.  the.v  being  husband  and  wife, 
make  them  tenants  by  entireties,  then  It 
would  result  as  a  logical  conclusion  tbat 
husband  and  wife  cannot  beloint  tenants, 
because  by  this  role,  words,  however  apt 
or  appropriate  to  create  a  Joint  tenancy, 
would.  In  a  conveyance  to  husband  and 
wife,  result  in  an  estate  by  entireties; 
Joint  tenancy  would  be  superseded  or  put 
in  abeyance  by  the  estate  created  by  law. 
—tenancy  by  entirety.  The  result  of  such 
reasoning  would  be  to  destroy  tbe  con- 
tractual power  of  the  parties  where  this 
relationship  between  the  grantees  Is 
shown  to  exist.  Any  otber  process  ol  rea- 
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fionlQg  woQid  carry  tbe  rule  tuu  tar,  and 
we  most  bold  It  modified  to  tlie  extent 
here  Indicated.  Husband  and  wife,  no t- 
wlthstandloK  tenancies  by  no  tlrety  exist 
as  they  did  andnr  tbe  common  law,  may 
take  and  hold  lands  for  life.  In  Joint  ten- 
ancy or  In  common,  if  appropriate  Ian- 
Ruage  be  expressed  In  the  deed  or  will 
creating  It;  and  we  know  of  no  more  apt 
term  to  create  a  Joint  tenancy  In  the  gran- 
tees In  this  estate  than  tlie  expreaalun 
**convey  and  warrant  to  Daniel  S.  Wig- 
Rlna  and  Laura  Belle  Wiggins  in  Joint  ten- 
ancy." These  words  appear  In  the  grant- 
ing clause  of  the  deed  conveying  the  land 
In  question,  and  the  estate  accepted  and 
held  by  the  grantees  la  thereby  limited, 
and  they  bold,  not  by  entireties,  but  In 
Joint  tenancy.  A  Joint  tenant's  Interest 
In  property  Isflubjecttoexecutluh.  Freem. 
Ex'na,  125.  Judgment  reveraed,  with  In- 
structions to  the  circuit  conrt  to  sustain 
tbe  demurrer  to  eacb  paragraph  of  the 
complaint. 
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LOmSVILLn,  N.  A.  &  O.  RT.  CO.  et  al.  T. 

SMOOT. 

(Snprane  Conrt  of  Indiana.    Oct  18;  1888.) 
Amuamn  or  Ebrob— Joiitdbb^Waitex  ow 
Objsotionb. 
A  Jdnder  in  esror  by  aK>elIee  does  not 
waive  hfs  rirht  to  iOBiat  on  an  affirmance  on 
the  ground  that  the  aaaigmnent  of  wror,  being 
joint,  presents  no  question  for  the  consideration 
of  the  court. 

On  rehearing.  For  former  report,  see  88 

N.  E.  Rep.  905. 

DAILBY,  J.  We  haTe  examined  appel- 
lants' petition  and  the  aathnrltlea  cited 
with  some  degree  of  care.  Appellants 
orge.lu  the  Qrstplace.tbat  theappelle«,by 
hla  Joinder  In  error,  waived  the  objection 
that  the  assignment  of  errors  did  not  pre- 
sent any  question  for  tbe  decision  of  the 
eourt.  The  authorities  draw  a  distinction 
between  a  motion  to  dismiss  an  appeal 
on  the  groond  of  want  of  proper  parties, 
defects  In  the  clerk's  rertlflcate.etcand  In 
Insistence  on  an  affirmance  because  tbe 
lecord  does  not  properly  present  the  ques- 
tions relied  on  as  error.  Such  motion  to 
dlsmisM  must  precede  tbe  Joinder  in  error, 
or  it  will  bo  thereby  waived.  The  author- 
ities cited  by  appellants  In  their  brief  on 
petition  for  a  rehearing  go  to  the  point 
that  after  Joinder  In  error  It  la  too  late  to 
move  to  dismiss  the  appeal  for  Informal- 
ities which  could  only  he  taken  advantage 
of  by  that  motion.  By  Joining  In  error 
the  appellee  does  not  waive  his  right  to 
urge  any  matter  apparent  upon  the  face 
of  the  record  which  entltlen  bim  to  an 
affirmance  of  the  Judgment.  He  may  lu- 
slst  that  the  Judgment  should  te  affirmed 
beeanee  the  assignment  of  errors  presents 
no  question  for  the  consideration  of  tbe 
court,  and  also,  even  If  It  shall  be  found 
that  such  questions  are  presented  by  the 
record,  there  Is  In  fact  nnd  in  law  nn  error 
in  the  record.  In  such  case.  If  the  court 
find  that  the  alleged  errors  are  not  prop- 
erly presented, It  has  nothing  to  do  but  to 
affirm  the  Judgment.  Tbe  appellee*))  orig- 
inal brief  In  tula  case  was  on  flle  lOmontba 


before  the  Judgment  of  this  conrt  was  ren- 
dered attlrmlng  tbe  Judgment  oi  tbe  court 
below,  in  which  he  contended  that  the 
aHslgnment  of  error  presented  no  quea- 
tlun.  and  cited  several  authorities  fully 
suatalnlng  his  position.  The  position  of 
appellee  was  well  taken,  and,  had  counsel 
made  proper  application  before  the  deci- 
sion was  rendered,  tbe  conrt  would  have 
permitted  them  to  amend  their  aaalfcn- 
ment  of  errors.  A  rehearing  cannot  be 
granted  to  enable  them  to  malte  sucb 
amendment.  Elliott,  App.  Proc.  §  556.  A 
Joinder  In  error  waives  only  such  objec- 
tions as  may  be  reached  by  a  motion  to 
dlKmias.  EDIott,  App.  Pruc.  $  406,  and 
casea  there  cited.  In  section  404,  supra, 
the  learned  author  aaya.  "The  common 
plea,  or,  aa  we  call  it,  and  as  It  la  gener- 
ally called  elsewhere,  the  'common  Join- 
der,' is,  *  there  Is  no  error  In  the  record  or 
proceedings.'  This  plea  or  answer  Is  in 
the  nature  of  a  demurrer.  It  admits  all 
that  Is  properly  part  of  tbe  record,  and 
presents  an  issue  of  law.  Under  tbe  old 
rules  it  did  not  admit  errors  that  *  wotb  111 
assigned.*  Some  of  our  declBlona  bold 
that  errors  not  accurately  assigned  are 
admitted,  but  certainly  what  cannot  t>e 
assigned  as  error  is  not  confessed  In  the 
common  Joinder.  We  suppose  all  that 
can  be  said  la  that  under  our  system  tbe 
common  Joinder  waives  matters  of  form, 
but  not  matters  of  substance.  That  it 
does  not  confess  spectflcationa  not  wril 
made  Is  settled  beyond  controversy.  Tbia 
is  the  doctrine  of  the  long  line  of  caaea 
which  hold  that  the  speclflcations  of  error 
must  be  definite,  as  well  as  of  the  greater 
number  of  cases  which  hold  that  reasons 
for  a  new  trial  cannot  be  made  apeclfica- 
tious  In  the  assignment  of  errors.  There 
can  be  little  doubt  that  under  our  system 
of  procedure  matters  of  aubstanee  wblcb 
render  bad  tbe  apeclflcatlons  In  tbeasalgn- 
ment  of  errors  are  not  made  unavailing 
by  a  common  joinder  in  error.  Mattem 
of  form  cannot  be  made  available  upon 
such  a  plea  or  answer,  but  mattem  of  sut>- 
stance  may  be.  It  has  never  been  tbe 
practice  to  speclflcally  object  to  auch  apee- 
ificatlons  as  we  have  named,  bat  it  haa 
always  been  held  that  the  appellee  may 
make  objectiims  after  Joining  In  error, 
that  Is,  he  may  show  that  the  specifica- 
tion Is  not  sufficient  to  bring  In  review  the 
rulings  of  the  trial  court. "  In  the  case  at 
bar,  the  Joinder  in  error,  following  imme- 
diately after  the  assignment  of  errora,  la 
somewhat  oat  of  tbe  uanal  form,  and 
seems  to  have  been  drawn  with  a  view  of 
not  waiving  objections  to  the  analgnment 
of  errors.  It  rends:  "Theappellee  waives 
notice,  and  for  answer  to  tbe  foregoing 
assltrnment  of  errors  he  says  there  Is  no 
error  In  the  record  as  therein  complained 
of."  In  this  case  there  Is  no  qaeetlon  that 
the  appellants  made  a  Joint  asalgnment  of 
errors.  It  makes  little  dltfermce.  In  vlaw 
of  the  record,  whether  apoellants'  rautlon 
for  a  new  trial  was  Joint  or  several,  be- 
cause that  motion  presents  no  question 
to  this  court.  All  the  matters  relied  upon 
in  the  motion  for  a  new  trial  relate  to  the 
evidence,  and,  as  tbe  evidence  Is  not  prop- 
erly in  the  record,  the  qaestlona  thus 
sought  to  be  presented  cannot  be  conald* 
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end.  The  evidence  ta  not  to  the  record, 
becaase  It  affirmatively  appears  from  the 
bill  of  exueptions  that  when  it  was  Btgned 
by  theJodKo  the  looghaad  mnDiiicrlpt  of 
toe  evidence,  made  by  a  uliorthand  re- 
porter, was  not  Incorporated  tberelo. 
Factory  Co.  v.  Brodliecker,  130  lod.  S89,  28 
N.  £.  Rep.  185.  reaffirmed  80  N.  E.  Sep.  528. 
PetitloD  for  rebearloK  overruled. 
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MILLER  T.  HABT  et  al. 
(Soprone  Goort  of  Indiana.    Oct.  IT,  1893.) 
Inun  PBUOKS—avAXDum—NxoBBUBjBe— Ac- 
tion AOAIVST  OUASDUIT  AND  WaBD. 

A  complnint  in  an  action  against  a  per- 
son o<  nnsoand  mind  and  his  guaraian,  alleging 
the  fumlBliing  of  board  to  the  ward  at  the  re- 
qneat  of  the  gnardian  with  pranlae  of  par- 
ment,  and  aaUng  that  the  amount  dne  be  aa- 
jadged  a  valid  claim  against  the  ward's  estate, 
and  that  the  guardian  be  directed  to  pay  it  out 
of  the  estate  of  the  ward  in  his  hands,  is  not 
demurrable  on  the  ground  that  it  does  not  seek 
to  make  tiie  gaardian  personallr  liable,  as  it 
states  a  claim  good  against  the  estate,  and 
Rev.  St.  1881.  U  2521,  2561.  dedare  it  the 
dut7  of  the  gaardian  to  pay  all  just  debts  due 
from  the  ward  oat  of  the  estate  in  his  hands. 

Appeal  from  clrcolt  court,  Wayne  cood* 
ty ;  J.  F.  Klbbey.  Jadjee. 

Action  by  Bolom'on  MlUer  against  Sam- 
Del  Hart,  a  peraun  of  unsound  mind,  and 
Alonio  Osborn,  ble  guardian,  for  ueces- 
aarltfs  Tnrnisbed  the  ward.  A  demurrer 
was  sastatned  to  the  complalnti  and 
plalDtltT  appeals.  Reversed. 

Thos.  J.  Study,  fur  appellant.  R,  A. 
Jackson,  for  appellees. 

UOWARD,  J.  On  the  8th  day  of  July, 
1857,  in  the  common  pleas  court  of  Wayne 
connty,  the  appellee  Samuel  Bart  was 
found  to  be  a  person  of  ansouud  mind, 
and  Incapable  of  managingbisowQestate, 
and  one  Isaac  Hart  was  duly  appointed 
bis  Kuardlan.  On  the  3d  day  of  April,  1863, 
said  (guardian  resigned,  and  unthe  5tbday 
of  Septemtier,  1864,  one  John  Hart  was 
duly  appointed  guardian  of  said  appellee. 
John  Hart  continued  to  serve  as  such 
guardian  until  September  IB,  1889,  when 
be  dlpd ;  and  on  September  18,1889,  the  ap- 
pellee Alonzo  Oaborn  was  by  the  Wayne 
circuit  court  appointed  guardian. 

The  first  paragraph  of  the  complaint 
states  that  from  the  Ist  day  of  October, 
1864,  until  tbe  18tb  day  of  September,  1884, 
the  appellant  kept,  boarded,  clothed,  did 
the  watthlng  for,  and  took  care  of,  the 
aald  Samuel  Hart,  at  the  special  instance 
and  request  Dt  the  guardian  of  said  Sam- 
uel Hart,  with  the  underwtandlng  and 
agreement  with  said  guardian  that  appel- 
lant shonid  be  paid  and  compensated  for 
so  doing  by  said  guardian  ont  of  tbe  es- 
tate ol  snld  Samuel  Hart  in  the  bands  uf 
bis  guardian;  that  during  said  time  tbe 
aald  Samuel  Hart  bad  no  home  ur  place 
to  live  other  than  that  furnished  him  by 
appellant;  that  said  board,  care,  and 
other  services  were  reasonably  worth  f4 
per  week,  amountluE  to  95,000,  which  Is 
dne  and  wholly  unpaid;  that  the  eald 
Snmnel  Hart  hna  an  estate  In  tbe  hand! 
of  said  gaardlau  of  the  value  ul  99.000^— 
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demanding  Judgment  that  tbe  amount 
due  Is  a  legal  and  valid  claim  against  tbe 
estate  of  the  appellee  Samuel  Hart,  and 
that  tbe  appellee  Alonso  Osborn,  as 
guardian,  be  ordered  to  pay  the  same  out 
of  such  estate.  Tbe  second  paragraph  of 
tbe  complaint  makes  the  same  statement 
as  to  the  unsoundness  of  mind  of  Samuel 
Hart,  and  the  appointment  of  bis  several 
guardians,  and  avers  that  at  no  time 
since  he  has  been  under  guardianship  has 
be  had  any  home  of  his  own ;  that  be  has 
been  Incapable  of  performing  labor,  and 
unable  to  earn  his  own  living;  and  that 
In  March.  1877.  at  tbe  special  Instance  and 
request  of  the  aald  John  Hart,  then  guard- 
Ian,  and  upon  the  express  agreement  of 
aald  guardian  that  appellant  should  be 
paid  therefor,  the  appellant  took  the  said 
Samuel  Hart  Into  his  own  bouse,  and  fur- 
nished him  all  tbe  necessaries  of  lite  from 
that  time  until  tbe  18th  day  of  September, 
1SS9,  nod  asking  that  the  amount  due  be 
adjudged  a  valid  claim  against  the  estate 
of  Saranel  Hart,  and  that  tbe  gaardian. 
Alonso  Osborn,  be  directed  to  pay  the 
same  out  at  tbe  estate  In  bis  hands.  A 
demurrer  was  sustained  tn  each  para- 
graph of  tbe  complaint,  and  this  ruling  Is 
tbe  only  error  assigned  in  the  appeal. 

ttectlon  25.')],  Bev.  St.  1881,  provides  that 
"the same  duties  are  required  of.  and  the 
aame  powers  granted  to,  guardians  of 
persons  of  unsound  mind  as  are  required 
of  and  granted  to  guardians  of  minors, 
so  fares  tbe  seme  may  be  applicable;" 
and  In  section  2521  of  tbe  same  statutes  It 
is  provided  that  It  shall  be  tbe  duty  of 
every  guardian  of  any  minor,  among  other 
things.  **  to  par  all  Jnst  debts  due  from 
snch  ward  out  nf  the  entate  In  bis  hands." 
The  rule  Is  that  a  guardian  la.  In  general, 
personally  liable  upon  his  contracts  made 
in  relation  to  bis  ward  or  his  ward's  es- 
tate. Clark  V.  easier.  1  Ind.  243,  and 
notes;  Stevenson  v.  Bruce,  10  Ind.  ^7; 
I«wiB  V.  Edwards,  44  Ind.  338;  Elson  v. 
Sprnker.  100  Ind.  374;  State  v.  Fltcb,  US 
Ind. 478,  leN.E.Bep.  896;  Baker  v.  Groves, 
1  Ind.  App.  632.  27  N.  E.  Kep.  640.  A  plea 
of  such  personal  liability,  however.  Is 
one  to  be  Interposed  In  favor  of  the  cred- 
itor or  of  the  ward,  rather  than  In  favor 
of  the  gaardian  himself.  Tbe  creditor, 
having  contracted  directly  with  theguard- 
lan,  may  look  to  bim  personally  fur  tbe 
payment  of  his  claim.  It  may  likewise  be 
InRlstcd,  In  a  proper  case.  In  behalf  of  the 
ward,  cbat  the  contracts  of  the  guardian 
were  not  In  tbe  interests  of  tbe  estate, 
and  BO  tbe  creditor  may  be  compelled  to 
look  solely  to  tbe  guardian  fur  the  pay- 
ment of  his  claim.  But  In  this  case  the 
question  Is  not  whether,  under  tbe  facts 
statetl  in  the  complaint,  tlie  appellant 
might  not  have  sought  and  obtained  a 
personal  Juflgmt^nt  against  John  Hart, 
the  gnardlQU,  with  whom  he  had  entered 
Into  contract  for  tbe  support  of  the  ward, 
Samuel  Hart.  The  question  Is  rather 
whether,  under  such  a  state  of  facts  as 
disclosed  in  tbe  complaint,  the  appellant 
has  a  Just  claim  against  tbe  estate  of 
Samuel  Hart,  which  should  be  paid  by 
the  appellee  Alonso  Osborn,  present  guard- 
ian, out  of  the  said  estate  In  his  bands. 
It  wunld  seem  that  this  question  must 
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be  BDSwered  In  ttae  affiruiatlve.  Tbe  com- 
plaint shows  tbe  famishing  of  necesnaries 
tu  the  ward  at  tbe  instance  and  request 
of  the  guardian,  with  promise  of  pay- 
ment. In  tbe  first  paragraph  it  is  averred 
that  payment  was  to  l3e  made  out  of  the 
estate  ot  tbe  ward,  and  Id  the  aecond  par- 
agraph It  la  fllmply  aald  that  the  agree- 
ment was  that  tbe  appellant  "should  he 
paid  therefor."  It.  witbont  the  order  of 
court,  withoat  necessity,  or  against  the 
Interests  of  his  ward,  the  guardian  had 
attempted  to  contract  debts  against  the 
ward's  esCate,  wd  shonld  have  a  different 
question  before  us.  Bat  the  guardian's 
flmt  duty  was  to  take  proper  rare  of  his 
ward,  and  fumlab  blm  a  aoltable  borne, 
food,  clothing,  and  other  necessaries,  and 
the  value  of  such  supplies  Is  a  proper 
churee  against  tbe  ward'sestate.  Wheth- 
er the  amount  named  In  the  first  para- 
graph of  the  complaint  is  a  reasonable 
and  proper  charge  Is  a  question  for  the 
court,  after  hearing  and  considerlug  tbe 
evidence.  A  person  of  unsound  mind, 
even  without  a  guardian's  con  tract, would 
be  liable  for  buch  neceaaaflea.  Fay  v. 
Burditt,  SI  Ind.  433;  Gopenrath  T.Klenby. 
83  Ind.  18;  Woods  v.  Brown,  Sit  Ind.  164. 
We  think,  therefore,  that  tbe  suit  was 
properly  brought  to  aobject  the  ward's 
estate  to  the  payment  of  whatever  sam 
the  eonrt  ahtiuld  find  doe  for  necessaries 
fumlahed  the  ward  In  pursuance  of  the 
agreement  made  with  bis  guardian,  and, 
consequently,  that  the  demurrer  to  tbe 
complaint  by  the  appellee  Alonso  Oaborn. 
guardian,  should  have  been  overruled. 
Booker  v.  Booker,  60  Ind.  650;  Kinsey  v. 
State.  71  Ind.  82;  Stumpb  t.  Goepper,  76 
Ind.S23;  Ray  r.  McOfonia,  81  Ind.  451; 
ISchonler.  Dom.  Bel.  (4th  Ed.)  §  837.  The 
appellee  Samuel  Hurt,  being  of  nnsontid 
mind,  could  appear  only  hy  his  guardian. 
The  demurrer  filed  In  his  name  should 
be  stricken  out,  and  the  ruling  thereon 
disregarded.  The  Judgment  Is  reversed, 
with  Inatructlons  to  overrule  the  demur- 
rer to  the  complaint  by  tbe  appelleee 
Alonso  Usborn,  and  for  further  proceed- 
ings not  Inconslatent  with  thla  opinloD. 


(7  ind.  App.  64S) 

OTLEB  et  al.  v.  McMURRAT. 
(Appellate  Oomt  of  Indiana.    Oct  13,  1803.) 

NSGOTIABLK  IkSTRCHENTS  — AOTIOX  OH  NOTB— Iv- 
TEBPRETATIOS. 

1.  A  note  which  fives  the  holder  the  -op- 
tion, at  any  time  before  as  well  as  after  tie 
time  of  naymeot  stated  in  the  note,  to  extend 
to  the  drawers  and  indorsers,  or  ^ther  of 
tiiem,  the  time  of  payment,  ia  not  neffotiable 
a«  on  inland  bill  of  exchange,  within  Ker.  St. 
ISSl,  S  5506,  providing  that  "notes  payable  to 
order  or  bearer  in  a  bank  in  this  state  shall  be 
negotiable  as  inland  bills  of  exchange,  and  tbe 
payees  and  indorsees  thereof  may  recover  as 
in  case  of  euch  bills." 

2.  A  person  who  signs  his  name  across  the 
back  of  snch  note,  though  be  does  not  incur  the 
liability  of  an  indorser  of  commercial  paper, 
must  be  deemed  a  joint  maker  or  drawer  of  a 
nonnegotiable  note,  and  he  is  not  released  from 
liability  thereon  by  an  extension  of  time  of  pay- 
ment of  snch  note  for  one  year,  under  an  agree- 
ment  between  his  comakers  and  the  holder 
wUch  he  had  no  knowledge  of  and  ^  not  con- 
sent to. 


3.  A  second  extends  In  the  time  of  i>ay- 
ment,  however,  releases  snch  person  from  lia- 
bility, the  term  "any  extensiMi,"  as  used  in 
the  stipulation  in  the  note  ^vidinj?  that  the 
"drawers  and  indoreers  severally  waive  all  de- 
fenses on  the  ground  of  'any  extension'  in  tbe 
time  of  payment,"  being  used  in  the  singular 
sense,  and  not  b^g  intended  for  an  indennlta 
number  of  extensions. 

Appeal  from  circuit  coort,  Clinton  coun- 
ty; S.  H.  Doyal.  Jndge. 

Action  by  James  S.  McMnrray  againat 
Samuel  P.  Oyler  and  ocbera.  From  a 
Judgment  for  pinintllf,  defendanta  appeal. 
Be  versed. 

F.  F.  Moore,  Joseph  Suit,  Wm.  A.  John* 
son,  and  Dan'l  Walte  Howe,  for  appeU 
lante.  W.  B.  Moore.  O.  E.  Brnmbaugb, 
and  J.  CtaybauKb,  for  appellee. 

DAVIS,  J.  The  appellee  Instituted  thla 
action  in  the  court  below  against  tbe  ap- 
pellants, Samuel  P.  Oyler,  Allen  Sexson. 
and  Greenup  Sexson.  Tbe  complaint  wan 
upon  a  promissory  note  and  the  Indorse- 
ment thereon,  ot  which  the  following  la  a 
copy:  *91,OUO.0O.  Frankfort,  Indiana, 
January  let,  1887.  One  year  alter  date, 
we,  or  either  ol  us,  promise  to  pay,  to  tbe 
order  ot  James  S.  UcMurray, one  thousand 
dollars,  with  Interest  at  the  rate  of  eight 
per  cent,  from  date,  and  ten  per  cent,  at- 
torney's tees.  Value  received,  wltboat 
any  relief  whatever  from  valuation  or  ap- 
pralnement  laws.  Tbe  drawers  and  1d- 
doreers  severally  waive  presentment  for 
payment,  protest,  and  notice  of  proteat 
and  nonpayment  ut  this  note,  and  all  de- 
fenses on  the  gronnd  ot  any  extension  of 
the  time  of  Its  payment  that  may  be  given 
by  the  holder  or  boldera  to  tbem,  or  either 
ot  them.  Due  January  Ist,  1888.  [SignedJ 
Q.  Sexaon.  Allen  Sexson.  Indoraed : 
Samuel  P.  Oyler."  The  cumplutnt  pro- 
ceeds on  tbe  theory  that  alt  ot  the  appel- 
lants executed  thenote  na  Joint  promlaoni. 
Appellant  Oyler  filed  a  aeparate  answer  lu 
four  paragraphs,  but.  BO  far  aa  the  quea- 
tlons  presented  tor  oUr  consideration  are 
concerned,  it  Is  not  necessary  to  notice 
either  the  first  or  fourth  paragraph. 

The  second  paragraph  alleged  that  ap- 
pellant Oylerexecoted  tbe  note  sued  on  as 
surety  only  for  his  codefendants,  Ureonop 
Sexson  and  Allen  Sex^un,  the  principals, 
and  that  the  payee  (the  appellee)  had  aft- 
erwards, pursuant  to  an  agreement  be- 
tween blm  and  said  Qreenup  Sexson,  (tbe 
consideration  and  terms  of  which  are  fully 
sot  forth,)  and  without  the  knowledge  or 
consent  ot  appellant  Oyler,  extended  the 
time  of  the  payment  of  said  note  for  one 
year.  Tbe  third  paragraph  allied  that 
appellant  Oyler  executed  the  note  sued  on 
asaccommodation  Indorser  only  tor  bis  co- 
defendants,  and  that  tbe  payee  had  after- 
wards, pursuant  to  three  several  agree- 
ments madebet  ween  him  and  said  Greenup 
Sexson,  (the  conalderatlun  and  terma  ot 
which  are  fully  set  forth,)  and  without  the 
knowledge  or  consent  uf  appellant  Oyler, 
extended  the  time  tor  the  payment  of  said 
note  three  several  times:  First, from  Jan- 
uary 1,18SS,  to  January  1,  1S89;  second, 
from  January  1,  1889,  to  January  1, 1890; 
third,  from  January  1, 1890.  tu  January  1, 
1891.    Demurrers  all^lus  Insufficiency  of 
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facte  were  eustalDed  to  eaeh  of  aald  para- 
tcrapbs  of  answer,  appellant  Oyler  except- 
ing. There  waa  trial,  resoltlng  In  a  Jadg- 
inent  against  all  the  defendants,  from 
which  all  prayed  an  appeal.  Thearrors 
asalRned  by  Oyler  are  tbat  tbe  court 
erred  in  enatalnlng  demurrers  to  the  sec- 
ond and  third  paraKrapha  of  bis  answer. 
Tbe  errors  aaalgned  by  tbe  other  appel- 
lants bave  been  waived  by  fallora  to  dla< 
cuss  them. 

Tbe  first  question  to  determine  la  wheth- 
er the  note  Is  negotiable  as  an  Inland  bill 
of  exchange.  Tbe  statute  provides  that 
**ootes  payable  to  order  or  bearer  In  a 
bank  In  this  state  shall  be  negotiable  as 
Inland  bills  of  escbange,  and  the  payees 
and  Indorsees  thereof  may  recover  as  in 
case  of  such  bills."  Hectlon  55(M!.  Rer.  St. 
IKBl.  The  statute  does  not  provide  what 
ataall  constitute  a  note,  bat  tbe  term,  as 
used  In  the  section  quoted,  most  be  under- 
stood In  tbe  sense  it  wan  then  used  and 
defined  nader  tbe  law  merchant  In  the 
commercial  world.  Melton  v.  Olbnon,  97 
Ind.  15S;  Glldden  T.  Henry,  104  Jnd.  278. 
1  N.  E.  Kep.  369.  One  of  tbe  eesentluld  of 
a  negotiable  promissory  note  is  certainty 
as  to  the  time  when  payment  is  to  be 
made.  1  Para.  Blila  ft  N.  80;  Glldden  t. 
Henry,  supra.  The  stipulation  In  this 
note  is  in  these  words:  '*The  drawers  and 
Indorsers  severally  waive  presentment  tor 
payment,  protest,  and  notice  of  protest 
and  nonpayment  of  this  note,  and  all  de- 
fenssK  on  the  ground  of  any  extension  of 
the  time  of  its  payment  that  may  bn  given 
by  the  bolder  or  holders  to  them,  or  either 
of  them."  This  language  evidently  means 
that  **tbe  holder  or  holders  of  this  note 
may  before  or  after  January  1, 1888,  extend 
the  time  of  its  payment  BO  as  to  make  It 
payable  at  a  later  date,  and  tbedrawem 
and  Indoraers  severally  waive  ■  ■  • 
all  defenses  on  tbe  ground  of  any  exten- 
^on  of  the  time  of  ita  payment  tbat  may 
be  given  by  the  holder  or  holders  to  them, 
or  either  of  them."  The  stipulation  Is 
binding  on  the  parties  thereto,  and  is  en- 
forciutble,  bat  necessarily,  under  tbe  ao- 
thorittes.  destroys  tbe  negotiability  of  tbe 
note  asan  Inland  bUlof  exchange.  Daniel^ 
Neg.  Inat.  Glldden  T.Henry,  supra; 
<;uHln  T.  Spencer,  3»  Fed.  Rep.  262:  Banlc 
v.  Wheeler,  75  Mich.  546,  42  N.  W.  Rep.  963; 
Woodbury  v.  Roberts,  G&  Iowa,  848, 13  N. 
W.  Rep.  312;  Smith  v.  Van  Blarcora,  46 
Mich.  871.  8  N.  W.  Rep.90;  Hodge  v.Bank, 
(iDd.  App.)  84N.  E.  Rep.  123.  It  is  con- 
tended, however,  by  counsel  tor  appellee, 
on  tbe  authority  ot  Browu  v.  Bank,  116 
Ind.  672, 18  N.  E.  Rep.  66,  tbat  the  atlpula- 
tion  in  tbe  note  in  snlt  tj  dietingnUhable 
and  materially  dlHerent  from  that  In  tbe 
note  on  which  the  decision  in  Glldden  v. 
Henry  Is  based.  It  is  true  the  notes  are 
different  In  form,  but  they  are  not,  so  far 
as  this  qaestlou  Is  concerned,  different  In 
principle.  The  bolder  was  not  bound  by 
the  stipulation  in  either  case  to  extend  the 
time  of  payment.  Tbe  material  and  con- 
trolling fact  iB  that  the  holder  bad  the  op- 
tion, at  any  time  before  as  well  as  after 
the  time  of  payment  stated  In  the  note,  to 
extend  to  tbe  drawers  and  indorsers,  or 
cither  of  them,  the  time  of  payment.  The 
principle  which  underlies  the  rale  enun- 


ciated In  the  cases  olted  Is  well  stated  by 
Judge  ZoUars  In  Glldden  t.  Henry,  supra, 
as  follows:  "The  condition  is  nut  that 
something  may  happen  or  be  done  that 
will  mature  tbe  note  twfore  tbe  time 
namfHl, thus  leaving  that  time  as  fixed  and 
certain  If  the  thing  do  not  happen  or  be 
not  done,  but  the  condition  Is  tbat  tbe 
time  named  may  be  displaced  by  another, 
nacertaln,  and  indefinite  time,  aa  the  par^ 
ties  may  agree." 

It  is  earnestly  contended  by  counsel  for 
appellant,  inasmuch  as  the  note  la  not 
negotiable  by  the  law  merchant,  that 
said  Oyler  cannot  be  regarded  as  an  In- 
dorser,  but  tbat  he  is  a  surety  who  has 
been  discharged  from  llnbllity  by  the  one 
extension  of  time  pleaded  In  tbe  second 
paragraph  of  his  answer.  It  Is  trne  that, 
strictly  speaking,  Oyler,  under  the  cir- 
cumstances disclosed  In  the  present  ease, 
does  not  stand  in  the  relation  of  an  In- 
dorser.  under  tbe  law  merchant.  Pool  v. 
Anderson,  116  Ind.  88.  18  N.  E.  Rep.  446. 
The  word  "drawers  appears  to  have 
been  used  in  tbe  note  In  suit  as  synony- 
moas  with  the  word  "makers."  Tbe  alle- 
gations in  the  complaint.  In  connection 
with  tbe  copy  of  tbe  note  and  Indorse- 
ment therewith  filed,  show  that  Oyler 
signed  bis  name  across  the  back  of  the 
note,  at  or  befoie  the  delivery  thereof,  as 
one  of  the  makers.  This  is  not  contro- 
verted In  the  answer,  wherein  he  alleges 
tbat  he  executed  the  note  as  surety.  In 
Pool  V.  Anderson,  supra,  Jndge  Mitchell 
aaya:  "As  has  been  remarked.  It  will  he 
Qssnmed  tbat  one  who  rigna  hla  name 
upon  the  back  ot  a  note,  whatever  Its  de- 
scription may  be,  does  so  for  some  pur- 
pose, and  tbat  be  intends  to  become  re- 
sponsible tor  Its  payment  in  pursuance  o( 
some  contractual  obUgatliin.  If,  there- 
fore, tbe  law  Imports  Into  the  transaction 
no  contract  whatever,  and  there  Is  no 
possibility  of  raising  ihe  ordinary  obliga- 
tion of  Indorser,  It  must  be  assumed,  until 
It  appears  whether  any  contract  different 
from  that  written  on  the  paper  was  en- 
tered into,  and  what  the  character  of  tbe 
contract  was,  that  all  those  otherthan  the 
payee  who  signed  before  the  execatlon  of 
tbe  paper,  whether  upon  tbe  face  or  back, 
intended  to  become  bonad  according  to 
the  terms  of  tbe  note  as  joint  promlaore. " 
Altbongb  bis  name  does  not  Appear  on 
the  face  of  the  note,  he  may  properly,  un- 
der tbe  clrcamBtanees,  be  called  a  "surety 
drawer,"  "surety  maker."  or  "surety 
promisor."  Daniel.  Neg.  Inst,  f!  95;  And. 
Law  Diet.  995,  996  ;  3  Amer.  ft  Eng.  Enc. 
Law,  315,  816;  Brandt,  8ar.  S  !•  >ny 
view,  however,  which  may  be  taken  of 
this  qaestlou,  it  would  be  an  extremely 
technical  construction  of  the  stiiiulatlou 
contained  In  the  note  to  hold  that  be  was 
not  bound  by  the  terms  of  tbe  agreement 
to  waive  defense  on  the  ground  ot  any  ex- 
tension ot  tbe  time  of  payment.  He  evi- 
dently became  bound  by  tbe  terms  of  the 
contract  which  be  signed.  It  is  conceded 
tbat  he  became  responsible  by  virtue  of 
having  signed  the  uote,  and.  if  be  did  not 
Incur  the  liability  ot  an  indorser  of  com- 
mercial paper,  he  must  be  regarded  as  a 
Joint  maker  or  drawer  of  a  note  nnt  nego- 
tiable under  the  law  merchant.  U  we  are 
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comet  In  thb  eosclodont  then,  for  tlie 
rea<onfi  vtated.  he  wab  not  releaiied,  al- 
though he  was  In  fact  aurety,  by  the  ex- 
tension of  time  mentioned  In  the  eecond 
paragraph  uf  the  aoawer.  In  other 
wurdEt,  the  stipulation  In  question  conetl- 
tnt''d  a  valid  and  enforceable  agreement, 
binding  on  all  the  parties  who  joined  In 
the  execution  of  the  note.  Because  the 
note  was  not  neRotlable  under  the  etat- 
ute,  as  an  Inland  bill  of  exchanKO.  does  not 
deetroy  the  force  of  the  agreement  as  to 
appellant,  by  rcaann  uf  the  fact  that  he 
signed  hiB  name  on  the  back  of  the  note. 
Without  prolonging  the  discasaion,  it  will 
suffice  to  Bay  our  conclusion  1*  that  the 
court  did  nut  err  In  sustHining  the  demur- 
rer  to  the  second  paragraph  of  the  answer. 
The  third  paragraph,  hnwarer,  In  our 
opinion,  states  facte  eu£Bcieut  to  consti- 
tute a  defense  to  the  cause  of  action.  The 
term  "any  extension"  is  used  in  the  singu- 
lar sense.  It  was  not  intended  fur  an 
Indeflnite  number  of  extensluns  of  tbetlme 
of  payment.  When  the  appellee,  at  the 
end  of  une  year  from  the  da  te  of  the  note, 
extended  the  time  of  payment  until  Janu- 
ary 1, such  extension  was  In  accord- 
ance with  the  asreemeot  of  the  parties,  as 
we  hare  before  stated,  and  all  the  parties, 
IncludlnK  appellant  Oyler,  were  bound  by 
it,  and  be  was  not  thereby  discharged. 
The  agreament,  howerer,  contained  In 
the  stipulation  ia  the  note,  was  met  and 
satisBed  by  that  extension.  The  other 
extensions,  or  any  of  them,  if  made  as  al- 
leged, had  the  effect  of  discharging  him. 
Bank  V.  Cblck.  64  N.  H.  410.  18  All.  Rep. 
872.  In  Bogers  v.  Warner,  8  Johns.  U2. 
a  letter  of  credit  was  giren,  stating: 
"Our  sons  wish  to  take  goods  of  you  on 
credit.  We  are  willing  to  lend  our  names 
as  aecnrlty  for  any  amount  they  may 
wish;*  and  It  was  held:  "The  true  con- 
struction of  the  letter  of  credit  is  that  it  la 
to  he  conflced  to  the  first  parcel  of  goods." 
In  another  case  a  father  wrote  that  he 
would  hold  himself  accountable  for  "any 
snm"  that  his  son  might  become  Indebted, 
not  exceeding  fSOU;  and  It  was  held  that 
"the  words  are  evidently  satisfied  when 
any  one  Indebtedness  Is  incurred."  White 
V.  Reed,  15  Conn.  457.  In  another  case  the 
language  was,  "  I  will  guaranty  the  pay- 
ment of  any  goods  you  may  sell  him:" 
and  it  was  held  to  refer  "to  but  one 
transaction,  and  not  to  a  number  of 
transactions."  Schwarts  Hyman,  107 
N.  Y.  562,  14  N.  E.  Rep.  447.  When  the 
word  "any "Is  used  In  a  plural  sense,  a 
different  rule  applies;  as,  for  Instance, 
"  a  oy  facts  and  circumstances. "  Heaton  v. 
Wright,  10  How.  Pr.  79-83.  "'Any  credit- 
on)'  Include  all  creditors."  LIvermore  v. 
SwBsey.  7  Mans.  U3-227.  And  see,  also. 
Tillon  T.  Brltton,  9  N.  J.  Law.  120-128. 
The  language  of  the  stlpnlation,  however. 
In  this  case,  is  not**any  extensions,"  in 
the  plural,  but  simply  "any  extension,"  in 
the  singular.  While  the  pleader,  in  fram- 
ing the  third  paragraph  of  the  answer, 
may  not.  In  view  of  the  conclusion  reacbed 
by  us,  have  proceeded  In  all  respects  upon 
a  strictly  correct  theory,  yet,  as  the  fucts 
pleaded,  for  the  reasons  stated,  show.  If 
true,  that  at  least  two  nnauthorfied  ex- 
tenalona  of  the  time  of  payment  have  been 


made  In  sDcb  manner  aa  to  release  the 
Buroty,  the  answer  la  snfflclent  to  ronatl* 

tute  a  defense  to  the  action,  and  tb«e- 
tore  the  Judgment  of  the  court  below  ti 
reversed,  with  lustrnctloua  to  oTermlr 
rhe  demurrer  to  the  third  paraKrnph  of 
the  answer,  and  for  further  proceediagi 
not  Inconsistent  with  this  opinion. 

(7  Ind.  App.  9K] 

FISHER  et  al.  t.  JENKINS. 
(Appellate  Court  of  Indiana.    Oct.  13,  1898.) 
BaviBW  ON  AFrsALr— CoHFUcnae  Etidekck. 
Where  the  evldeace  la  conflicting,  tb« 
fiadinir  of  the  trial  oonrt  wiU  not  be  distiubed 
on  appeal. 

Appeal  from  circuit  eonrt,  Marlon  conn- 
ty;  Livingston  Hnwiand,  Special  Judge. 

Action  by  Abljah  .lenklos  against  Wil- 
liam A.  Fisher  and  others.  Frona  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

Roberts,  Stephenson  &  Fertl;;,for  appd- 
lants.  Shirts  &  Eilbourn,  for  appellee. 

ROSS.J.  TbeeppelleeflledbifleomplalRt 
in  the  Hamilton  circuit  court  afrainst  the 
appellants  to  recorer  posaeesioD  of  per- 
sonal property.  The  venue  was  cbanged 
to  the  Marion  circuit  court,  and,  upon  a 
trial  of  the  cause  without  the  ioterTeodoa 
of  a  Jury,  the  court  found  in  favor  of  the 
appellee,  and  rendered  judgment  accord- 
in  eiy. 

Two  errors  are  assigued  on  ttila  appeal, 
but  one  of  which  has  been  dlacoaeed  bT 
counsel,  "that  the  court  below  erred  in 
overruling  appellante'  motion  for  a  new 
trial. "  The  principal  question  urged  ander 
this  assignment  la  as  to  thesuflBcIency  of  the 
evidence  to  sustain  the  flnding.  Ttae  lacU 
disclosed  by  the  evidence  are  that  in  Octo- 
ber, 1888,  the  appellant  William  A.  Fisher 
sold  to  the  appellant  William  U.  Eller  a 
stock  of  grocertea  lo  Noblesvllle.  Ind.,  and 
Eller,  after  running  the  bneiDesa  for  Ronw 
two  or  three  months,  traded  the  same  ti» 
the  appellee  for  certain  real  estate  and 
foundry  stock,  the  balance  to  be  paid 
In  cash.  The  disputed  Queatlona,  aa  dis- 
closed by  the  evidence,  relate  to  tbe  sale 
from  Fisher  to  Eller,  the  appellanta  claim- 
lag  It  to  have  been  a  conditional  sale,  tbe 
title  remaining  In  Fisher  until  Eller  paid 
the  puri:haae  money,  which  hn  had  not 
done  when  he  made  the  trade  with  tbe  ap- 
pellee. Tbeevldenee  Is  conflicting,  relative 
to  the  terms  and  conditions  of  tbe  sale 
from  Fisher  to  Eller,  and,  tbe  court  heliiw 
haTlng  decided  against  the  appellants, 
this  court  will  not  disturb  the  finding. 
When  there  Is  any  eridence  to  sustain  a 
finding  of  tbe  court  below,  this  court  will 
not  weigh  the  evidence  and  determine 
which  side  has  a  preponderance.  Judg- 
ment afUrmed. 

DAVIS,  J.,  took  no  part  In  the  decialon 
of  this  case. 

(7  Ind.  App.  6Cf 

NIPP  T.  WISEHEABT. 

(Appellate  Court  of  Indiana.    Oct  10,  U93.) 

ASBACLT  AND  BaTTBBT— EVIDBSCS. 

In  an  acdon  far  assault  and  battery  it 
appeared  that  defendant,  a  man  wcdghiac^^ 
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poQtidi^  ftnuilc  plidntfiflr,  mlshinc  only  130 

Kunds.  sod  «  mneh  weaker  nuu  phrsIcaUr, 
cause  the  lattw  e^d  tliat  he  was  as  loyal  sa 
defendant,  if  not  more  so,  daring  the  late  war. 
There  was  no  evidence  that  plaintiff  attempted 
to  strike  defendant,  and  the  majority  of  the 
twatandere  testified  that  he  did  not  do  bo. 
There  was  also  evidence  that  plaintiff  Buffered 
for  some  days  from  the  injory  zeeeiTed.  Hdd, 
that  a  jvdgraeat  for  def^dant  was  rarertible 
error. 

Appeal  from  circuit  eoart,  Henry  roon- 
t7;  E.  H.  Bundy,  Judge. 

▲ction  by  James  Nlpp  agalngt  BIchard 
WlBstaeart.  From  n  Judgment  for  defend- 
ant, plalDtlfl  appeals.  BeTeroed. 

D.  W.  Cbambera,  fur  appeUant.  L.  P. 

Mltcbell,  for  appellee. 

BEINHARD,  J.  Nlpp  sued  Wlaebeart  In 
the  court  below  for  damages  for  an  as- 
Hault  aad  battery.  Upon  Issde  Joined 
there  was  a  Jury  trial,  and  a  Terdlct  for 
the  defAodant  below.  A  motion  for  a  new 
trial  was  overroled,  and  the  only  question 
presented  to  us  relates  to  the  sufflclency 
of  the  evidence  to  sustain  the  verdict.  The 
rule  is  too  well  settled  to  admit  of  dlscus- 
Blon  that,  where  the  evidence  Is  at  all  con- 
flicting, the  Judgment  will  not  bedlstnrbed 
on  appeal.  But  It  Is  equally  settled 
that  when  tbe  verdict  ia  entirely  nnsot^ 
ported  by,  or  contrary  to,  the  evidence, 
this  court  la  in  duty  bound  to  reverse. 
The  evidence  shows  that  Mpp  is  a  man 
who  weighs  not  exceeding  180  pounds, 
while  Wisebeart's  weight  Is  about  215 
pounds,  and  be  Is  a  mncfa  stronger  man 
than  Nipp.  AppeUant  was  on  his  way  to 
Middletown,  in  Henry  county,  to  attend 
a  public  meeting  of  a  political  character. 
He  met  Wlseheart  in  the  railway  depot 
at  Newcastle,  a  public  place,  where  a 
number  nf  persons  of  both  sexes  had  con- 
Kregfited,  awaiting  the  arrival  of  trains. 
The  parties  greeted  each  other  in  an  ap- 

ftarently  friendly  spirit,  after  which  Nipp 
Dvlted  Wlaeheart  to  accompany  him  and 
some  other  parties  In  going  to  Middle- 
town  to  the  meeting  before  mentioned. 
Wisoheart  deelloed  to  ko,  giving  as  his 
reason  the  disloyalty  to  the  government 
daring  the  late  war  of  some  of  the  leaders 
connected  with  the  party  under  whose 
auspices  the  meeting  was  to  be  held. 
Nipp  replied,  asserting  his  own  loyalty  to 
be  as  good  or  better  than  that  of  Wise- 
heart.  The  latter  said  he  had  served  four 
years  in  th9  Union  army,  and  had  parUcl- 

Sated  In  a  latire  number  of  battles,  and 
ad  been  wounded  In  the  right  arm,  and 
did  not  like  to  have  hhi  loyalty  called  in 
question.  Nipp  repeated  the  assertion 
that  he  was  as  good  or  a  better  Union 
man  than  Wlseheart.  when  Che  latter 
struck  htm  a  blow  upon  the  side  of  his 
head,  either  with  his  fist  or  his  open 
band,  causing  bim  to  stagger;  hot  it 
aeema  that  be  was  prevented  from  falling 
to  the  ground  by  a  wall  near  by,  against 
which  be  staggered.  Nipp  stooped  to 
pick  up  bis  hat,  which  had  fallen,  and 
Wlseheart  struck  him  a  second  blow. 
Bome  words  passed  between  the  parties 
alter  the  striking,  and  Wlseheart  was 
taken  away  by  one  of  tbe  bystanders.  He 
went  before  a  Joatice  of  the  peace,  pleaded 
gaUty  to  a  charge  of  assault  and  battery 


that  had  lieeb  preferred  against  bIm  by 
some  one  other  than  Nipp,  and  was  fined 
two  dollars  and  coats  for  the  olfenMe. 
The  foregoing  evidence  was  practically 
undisputed,  and  the  only  excuse  otTered 
by  Wlseheart  for  his  act  was  that  Nipp 
had  impugned  his  loyalty,  and  wasswini;- 
Ing  his  arms  in  an  excited  manner.  Thera 
was  uo  evidence  whatever  that  MIpp  at- 
tempted to  strike  Wlseheart,  and  the  ma- 
Jority  of  the  eyewitnesses  testified  that  he 
did  not  do  so.  There  was  some  testi- 
mony to  tbe  eltMt  that  Nipp  bad  stated 
that  be  was  not  hurt  by  the  mows,  while, 
on  the  other  hand,  there  was  testimony 
tliat  he  was  suffering  from  palna  in  his 
head,  of  which  he  complained  for  several 
days  after  the  dlfllcalty.  From  these  facts 
we  think  it  must  be  concluded  that  the 
appellee  committed  an  unjustifiable  and 
Inexcusable  assault  and  battery  upon  tbe 
person  of  tbe  appellant.  The  only  aiwu- 
ment  made  by  appellee's  learnedcounselln 
favor  of  affirming  tbe  Judgment  Is  to  the 
effect  that  in  any  event  the  appellant 
would  be  entitled  to  but  nominal  dam- 
ages, and  that  this  court  will  not  reverM 
a  cause  for  a  failure  to  assess  aucb  dam- 
ages. We  are  not  prepared  to  say,  how- 
ever, that  we  must  presume  that  nothing 
but  nominal  damages  can  be  assessed  In 
any  evebt.  When  a  peaceable  cltlsen.  In 
a  public  place,  where  he  has  a  right  to  be, 
and  In  tbe  presence  of  a  number  of  other 
citizens,  la  subjected  to  the  humiliation  of 
an  nnprovoked  assault  and  battery  by  a 
man  of  snperlor  physical  strength  and 
weight,  there  is  no  presomptlon  that  the 
assaulted  party  Is  entitled  to  recover 
nothing  beyond  mere  nominal  damages. 
It  may  be  true  that  the  Jury  would  have 
the  right  to  so  construe  the  surrounding 
circumstances,  but  the  presumption  Is  the 
other  way.  Nor  can  we  concede  the  proi^ 
osition  that  becanse  no  pecuniary  los* 
was  proved,  no  damages  can  be  recov- 
ered. Tbe  appellant  would  have  tbe  right 
to  recover  foil  compensation  for  phyvlcal 
snfrerlng,  as  well  asfor  any  mental  agony, 
endured  as  the  result  of  tbe  blows.  We 
are  of  tbe  opinion,  thwefore,  that  tbe  mo* 
tlon  for  a  new  trial  should  have  bean  aoi* 
tained.  Judgment  reveraed. 


d  ind.  App.  ns) 

CHAPLIN  V.  FBBBLAND. 
(Appellate  Court  of  Indiana.    Oct  13,  1803.1 

Adthobitt  or  Aobkt— Vaomrt  MAaaon  —  Sv 
noiMMST  or  Fbtbioun. 
The  general  mansser  of  an  ordlnar/ 
manufacturinff  business  has  no  aathority  ti« 
bind  the  owner  by  the  emidc^ment  of  a  pbyB!' 
cian  or  surgecai  to  attend  an  injured  employe. 
In  the  absence  of  any  facts  showing  an  abao* 
lute  necessity  for  sudi  actlm  1^  the  emplc^sr. 

Appeal  from  circuit  court,  Lawrence 
county:  B.  W.  Miers,  Judge. 

Action  by  John  T.  Freeland  against 
Willi  Am  Chaplin.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

M.  F.  Dunn  and  J.  D.  Alexander,  for  ap> 
pellant.  Qlles  &  Znring,  for  appellee. 

QAVIN,  C.  J.  This  was  an  action  by 
appellee  against  appellant  to  recover  lor 
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aervices  readtired  to  aaerrant  of  appellant 
who  wae  Injored  while  in  hla  employ. 
There  are  three  paragraphs  of  complnlnt, 
each  of  which  wan  tested  by  demurrer  and 
Its  safflciency  properly  preseated  here. 
The  first  paragrapb  is  clearly  good.  It 
alleges  that  appellee  was  a  pbyslelan  and 
aorgeon,  and  was  called  aod  employed  by 
appellant  to  treat  one  Fields,  who  had 
been  Injured;  that  In  pursuance  of  such 
employment  the  serviceB  were  rendered, 
and  theTalue.  etc.  The  second  paragraph 
alleges  that  appellant, Chaplin,  was  a  real* 
dent  nf  (^nada,  doing  bnslneaa  at  HlUon- 
TlUe,  Lawrence  coanty,  Ind.,  mauufaetDr- 
Ing  buggies,  buba^  etc.,  under  the  name  of 
the  Hlltonville  Mannfacturing  Company; 
that  In  November,]891,  one  Joseph  Fields, 
during  his  employment  by  appellee,  was 
personally  injured  so  as  to  require  the  Im- 
mediate MttentioD  of  a  skilled  surgeon,  by 
reason  whereof  appellee  was  called,  and 
employed  to  treat  him  by  appellant,  by 
and  through  one  Frank  Marvin.  Its  fore- 
man, and  Thomas  T.  Smith,  Its  superln- 
tendent  and  general  laanager,  and  In  pur- 
nuance  of  such  employment  appellee  did 
render  the  services  sued  for.  of  tbevalne  of 
faoo,  which  la  due  and  unpaid.  The  third 
paragraph  la  similar  to  the  second,  except 
It  Is  here  directly  averred  that  Field  was, 
while  at  work  for  appellant  in  the  line  of 
duty,  badly  Injured  by  the  machinery  of 
appellant,  bis  wounds  being  of  so  serious 
a  nature  as  to  create  an  emergency  for 
the  immediate  attention  of  a  physician  in 
order  to  save  such  employe's  life.  It  is 
also  alleged  that  appeUee  was  called  by 
Marvin,  the  foreman,  and  then  employed 
by  Smith,  the  sole  general  manager  and 
agent,  of  the  said  defendant,  and  who  had 
entire  charge  and  control  of  the  bualneas 
of  said  appellant. 

The  qnestlon  for  determination,  as  pre< 
sented  by  counsel  for  both  parties.  Is 
whether,  under  these  facts,  the  agents 
Marvin  and  Smith  bad  authority  to  bind 
the  appellant.  The  name  assnmed  by  ap- 
pellant, and  under  which  he  did  hualnesR, 
cannot  in  any  manner  affect  hia  liability, 
nor  can  be  be  held,  simply  by  reason  of 
the  assomption  of  an  apparently  corpo- 
rate name,  to  have  assumed  liabilities  such 
as  might  pertain  to  a  corporation.  Coun- 
sel for  appellee  thus  state  the  proposition : 
"It  is  all  narrowed  down  to  one  question, 
Tit.:  Can  a  sole  general  manajrer  and 
agent  bind  a  nonresident  principal  by  his 
contracts,  or  can  a  nonresident  principal 
delegate  to  another  person  anthorlty  to 
take  charge  of  and  manage  hia  bUHlneas, 
end  to  contract  in  his  name?"  The  vital 
question  In  this  case  Is  not,  as  counsel  put 
It,  "Can  the  principal  delegate  to  another 
authority?"  etc.,  bnt  *' Has  the  principal 
delegated  such  authority  In  this  Instance?  " 
It  may  be  conceded  that,  under  the  alle- 
gations of  this  complaint.  Smith  was  the 
general  agent  of  appellant  with  relerenca 
to  the  manufaetaring  bualnemat  Hllton- 
vllle.  This,  however,  doen  not  authorise 
him  to  bind  his  principal  by  everything 
be  may  do.  In  Manning  v.  Qasharie,  27 
Ind.  3»9,  we  find  the  rule  correctly  laid 
down  on  page  431 :  **A  general  agency  ex- 
tats  whenever  there  Is  a  delegation  to  do 
all  acts  connected  with  a  particular  bnai- 


neas  or  employment.**  Story,  Ag.  {  17,  p. 
18.  A  general  agent  is  presumed  to  be  an- 
thorlxed  to  do  all  acts  connected  with  and 
proper  In  the  transaction  of  the  bnslness 
Intrusted  to  his  care.  "  Whatever  acts  are 
usually  done  by  sachclaaa  of  agents,  what- 
ever rights  are  usually  ezereiaed  by  them, 
and  whatever  duties  are  usually  attached 
to  them,  all  snch  acts,  rights,  and  duties 
are  deemed  to  be  incidents  to  the  author- 
ity confided  to  them  In  their  partlcnlar 
business,  employment^  or  character.' 
Story,  Ag.  S  106.  p.  04.  So  long  as  the 
agent  acta  within  the  general  scope  of  bte 
authority,  the  principal  Is  bound,  even 
though  he  transcend  hie  actual  authority, 
unless  this  limitation  upon  his  authority 
be  known  to  the  one  dealing  with  him. 
But  how  is  this  court  to  know  that  the 
employment  uf  a  physician  la  within  the 
general  scope  of  the  duties  of  a  general 
manager  of  a  buggyfactory?  In  order  to 
sustain  this  pleading,  we  must,  aa  a  mat- 
ter of  law,  take  jndtclal  notice  that  snch 
is  the  case.  We  ere  not  in  any  manner 
given  such  informatlun  by  the  pleading, 
which  allegee  no  facts  which  would  en- 
lighten us.  No  direct  authorities  have 
been  cited  to  anataln  the  proposition. save 
a  reference  to  the  general  principle  by 
which  rallroa<la  are  held  liable  on  ancb 
employments  in  certain  came.  Railroad 
companies  occupy  a  peculiar  position 
with  reference  to  such  matters,  exercising 
quasi  public  functions,  clothed  with  ex- 
traordinary privileges,  carrying  their  em- 
ployes necessarily  to  places  remote  from 
their  homes,  anbjecttaig  them  to  nnosQal 
hasards  and  dangers.  The  law  has.  by 
reason  of  the  dictates  of  humanity  and 
the  ueceBsities  of  the  occasion,  imposed 
upon  such  companies  the  doty  of  provid* 
Ing  for  the  Immediate  and  absolutely  es- 
sential needs  of  Injured  employea  wboi 
there  is  a  preasing  emergency  calling  for 
their  immediate  action.  In  such  cases, 
even  subordinate  officers  are  BomAtlmea, 
for  the  time  b«ing,  clothed  with  the  pow- 
ers of  the  corporation  itself  for  the  pur- 
poses of  the  Immediate  emergency,  and  no 
longer.  Railroad  Co.  v.  McMnrray,  96  Ind. 
858;  Railroad  Co.  v.  Mylott,  (Ind.  App.) 
83  N.  E.  Rep.  136.  Many  anthorltlea  cited 
In  these  caaea  recognise  the  rule  to  be  that 
the  general  manager  of  a  railroad  baa 
power  to  employ  physicians  on  behalf  of 
bis  road.  Railroad  Co.  v.  McVay.  UK  Ind. 
391.  It  is  also  a  matterol  common  knowl- 
edge that  railroad  companies  habituaUy 
and  regularly  employ  surgeons  and  phy- 
sicians In  connectloo  with  the  conduct  of 
their  roads.  If  there  Is  anch  a  custom, 
however,  among  manufacturers.  It  haa 
certainly  not  become  so  general  as  to  Joh- 
tify  US  In  talring  Judicial  knowledge  of  it. 
As  we  have  stated,  we  have  been  referred 
to  no  case  holding  it  to  be  within  the 
scope  of  the  duties  of  a  manager  of  a  fac- 
tory for  either  an  Individual  or  a  corpiv 
ration  to  employ  phystelanB  or  eorgeona 
for  employee.  Neither  have  we  been  able 
to  find  anysuch  case.  The  ease  of  Bwasey 
V,  Manufacturing  Co.,  42  <;onn.  SM,  Is 
cited  as  authority  for  the  proposition  In 
1  Amer.  A  Kug.  Enc.  Law,  865,  as  applied 
to  a  corporation ;  but  the  learned  editors 
have  misconceived  the  holding  of  the  ccbn 
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whicb  !■  directly  to  tbe  contrary,  decldlnff 
that  it  must  be  left  to  tbe  Jary,  as  a  quen- 
tion  of  fact,  whether  or  DOt  be  had  Huch 
power.  We  are  not  prepared,  therelure, 
to  hold,  as  a  matter  of  law,  that  the  eni< 
plnyment  of  a  physician  or  aorfieon  for  In- 
jured employes  comes  ordinarily  within 
tbe  Mupe  of  tbe  duties  of  a  seneral  man- 
atfer  of  an  ordinary  manaf acta  ring  buBl- 
nees.  Csnally,  nn  Injured  employe  pro- 
cures  and  pays  for  bla  own  attendance, 
and  then,  If  hla  employer  be  In  tbe  wrons, 
recovers  this  sum  from  his  employer,  with 
bis  other  damages.  Whether  or  not  such 
an  extreme  case  mlKbt  arise  as  would  Jus- 
tUy  or  require  the  court  to  impose  on  In- 
dividual employers  a  duty  analoKous  to 
that  imposed  on  railroad  coropaniee  it  is 
unnecessary  for  us  to  determine.  There 
are  here  no  facts  showing  any  emergency 
save  the  necessity  for  the  Immediate  serv- 
ices of  a  snrgeon.  No  necessity  for  action 
by  tbe  employer  to  shown.  It  does  not 
appear  but  that  tbe  Injored  man  was  pos- 
sessed of  abundant  means  to  provide  tor 
himself,  nor  does  ft  appear  that  be  lacked 
friends  and  relatives  both  able  and  willing 
to  provide  for  blm.  Onrconcluslon,  there- 
fore. Is  that  tbe  conrt  erred  In  overrallng 
the  demurrer  to  the  second  and  third  par- 
agraphs of  complaint.  The  Judgment  Is 
therfffore  reversed,  wltb  instructions  to  sus- 
tain tbe  demurrer  to  these  paragraphs, 
with  leave  to  amend. 

(8  Ind.  App.  ttB) 

KEIXBT  V.  KBLLBT.^ 

(AppeUste  Conrt  of  Indiana.   Oct  12.  1893.) 
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1.  Error  in  anstaininf  a  demtirrer  to  a 
paragraph  of  the  answer  Is  harmless  when  the 
xactB  pleaded  in  snch  paragraph  are  admisBlble 
nnder  the  general  demal,  wfaldi  la  also  plead- 
ed. 

2.  mie  ftuA  that  a  motion  for  a  new  trial 
is  graoted  as  to  one  of  two  def«)dantB  who 
join  ther^n  does  not  rend^  It  necessary  to 
grant  it  as  to  the  other. 

3.  In  an  action  for  aHanlt  hr  a  wife 
ai^alnst  her  husband,  defendant  contended  that 
the  offense  was  committed  by  him  on  finding 
plaintiff  in  criminal  intercourse  with  another 
man,  while  plaintiff  contended,  and  there  was 
eridmce  to  show,  that  the  man  with  whom 
she  was  found  was  an  agent  of  defendant,  and 
sent  by  him  in  order  to  aid  in  obtaining  evi- 
dence on  which  to  secure  a  divorce,  and  that 
such  man  approached  her  against  her  desires. 
There  was  also  evidence  that  the  injuries  lu- 
fiicted  on  plaintiff  by  defendant  were  quite  se* 
Tere.  Hdd,  that  a  verdict  for  (2,600  would 
not  be  disturbed. 

4.  A  new  trial  will  not  be  granted  defend- 
ant for  surprise  on  tbe  groand  that  plaintiff 
had  previously  testified  mfferently  as  to  the 
factB  in  issue,  when  there  is  some  evidrace 
that  she  had  not  testified  differentlr,  and  de- 
fendant fails  to  show  that  he  could  not,  by 
proper  diligence,  have  had  the  witnesses  pres- 
ent at  the  previous  trial,  as  well  as  on  a  new 
trial. 

6.  On  motion  by  defendant  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence, 
statements  by  him  in  hii  affidavits  that  he  did 
not  know  of  such  evidence  before  tbe  trial,  and 
that  he  could  not  with  reasonable  diligence 
have  discovered  such  testimony,  do  not  show 
such  diligence  as  to  entitle  him  to  a  new  trial. 

■  BAaarlng  dsnM,  K  N.  B.  Ui. 


6.  b  an  aetioa  by  a  wlfto  agidnst  her  hus- 
band fbr  assault,  an  InstrucSjon  that  the  exist- 
ence of  improper  relations  between  ];daintitt 
and  a  third  person  would  not  justify  an  assault 
on  her  Is  not  objectionable  as  assuming  that 
an  assault  was  committed,  when  tbe  jnty  Is 
informed  in  other  Instructions  as  to  what  plains 
tiff  must  prove  In  order  to  recover. 

7.  In  an  action  for  assault,  the  jurv.  In  es- 
timating damages,  may  consider  any  numtlla- 
tlon  or  loss  of  rroutatlon  and  social  podticm 
aeeming  to  plaintiff  from  the  eommissicm  of 
the  offense,  though  sudi  results  of  tbe  assault 
are  not  pleaded,  and  there  Is  no  evidence  as  to 
tbe  amount  of  damage  resulting  therefrom. 

8.  Defendant  cannot  complain  that  in  ovcr- 
mling  his  motion  for  a  new  trial  the  court 
qoir«l  ^aintiff  to  remit  part  of  the  vardiet  la 
his  favtw. 

Appeal  from  circuit  court,  Harrison 
coanty ;  W.  T.  Zenor,  Judge. 

Action  by  Alice  Kelley  against  Henry 
H.  Kelley  and  another  for  assault  and 
battery.  From  a  Judgment  for  plaintiff, 
defendant  Kelley  appeals.  Affirmed. 

Kelso  ft  Kelso,  tor  appellant.  J.  K. 
Marsh,  for  appellee. 

BEINHARD,  J.  One  of  the  errors  relied 
upon  is  tbe  sustaining  of  a  demurrer  to 
the  appellant's  second  paragraph  of  an- 
swer. It  ie  conceded  that  tbe niets pleaded 
In  tbls  paragraph  were  adrolaslble  under 
tbe  general  denial,  whIcb  was  also  plead- 
ed. The  error,  II  any,  was  therefore  harm- 
less. Elliott's  App.  Proc.  S  687,  and  eases 
cited. 

Another  alleged  error  Is  tbe  overruling 
of  tbe  joint  motion  ol  appellant  and  bis 
codefendant  for  a  new  trial.  The  appel- 
lant was  sued  Jointly  by  the  appellee  with 
another  for  damages  for  an  alleged  as- 
sault and  battery.  Tbe  defendants  an- 
swered separately  tbe  general  denial,  but 
tbe  Jury  returned  a  Joint  verdict  against 
the  two  for  93.200.  Thedefendants  Jointly 
moved  for  a  new  trial.  Tbe  court  sus- 
tained tbe  motion  as  to  tbe  other  defend, 
ant,  but  oTwrnled  ft  as  to  tbe  appellant,  on 
condition  tbat  appellee  would  remit  9700 
of  tbe  amount  found  In  the  verdict,  which 
was  done.  It  Is  Insisted  by  appellant's 
counsel,  in  argument,  that  the  granting 
of  a  new  trial  to  Mans  was  a  decision 
the  court  that  there  was  a  failure  of  proof 
as  to  him  at  least,  and,  this  bed og  so.  a 
new  trial  sbonld  bave  been  granted  both, 
for  the  reason  tbat,  when  tbe  evidence 
falls  as  to  one  of  the  parties  against 
whom  a  verdict  has  been  rendered,  a  Joint 
motion  for  a  new  trial  by  all  must  be  sns- 
tained.  In  snpport  of  this  contention, 
counsel  cite  Sperry  v.  Dickinson  82  Ind. 
182,  and  Graham  Henderson,  85  Ind.  li^ 
and  It  must  be  conceded  that  tbme 
eases  go  far  towards  sustaining  the  posi- 
tion assumed.  We  have  reached  the  con- 
clusion, however,  after  careful  considera- 
tion, that  tbe  doctrine  contended  for  Is  In 
conflict  with  the  rule  adhered  to  In  many 
cases  since  those  abov«  referred  to  were 
decided,  vis.  tbat  a  party  cannot  be  heard 
to  complain  of  tbe  overruling  of  a  Joint 
motion  for  a  new  trial  uh  tubim,  nnleM 
the  motion  Is  well  taken  as  to  all  the  par- 
ties who  Join  in  maitlug  It;  and,  where 
tbe  rights  of  tbe  parties  are  separate  and 
distinct,  the  party  seeking  a  new  trial 


Digitized  by 


Google 


1010  KOBTHEASTBBN  BEPOBTEB,  Vol.  34.  (Ind. 


should  Hie  a  separate  motion  tbenttor. 
EUiott'B  App.  Pror.  §  839,  and  caeea  cited. 
Oar  conclualou,  tberefore,  id  that  there  in 
no  available  error  io  the  action  u!  the 
court  In  snstaiolng  the  motlun  lor  a  new 
trial  as  to  Marrs,  and  overrnllng  It  as  to 
the  appellant. 

It  la  furthercontended  that  thedamagoH 
are  excessive.  As  we  have  seen,  the  ver- 
dict was  lor  $3,300,  of  which  $700  wan  re- 
mitted. The  theory  of  the  defeoHe  was 
that  the  appellant  foand  the  appellee,  his 
wite.  In  bed  with,  and  lo  the  embrares  of, 
another  man,  and  that  therefore,  even  if 
he  Inflictad  the  Injnriea  upon  her  ot  which 
she  eumplalna,  the  provocatloo  was  so 
^reat  that  it  should  naturally  and  prop- 
erly palliate  the  offense  so  as  to  make  it 
bat  little  more  than  a  nominal  one.  More- 
over, it  Is  inslBted  that  no  witness  testified 
to  the  Btriklns  except  the  appellee  herself, 
and  that  her  appearanceand  conduct  anb- 
Hequent  to  the  dlfhcnlty  was  such  as  t6 
lead  to  the  conclusion  that  nn  serious  in- 
jury was  anatalned  by  her.  Od  the  other 
hand,  tbere  was  evidence  tendtng  to  show 
that  the  man  with  whom  the  appellee 
was  found  In  bed  went  there  at  the  In- 
Btaoce  and  request  of  the  appellant,  with- 
out the  invitation  and  against  the  desires 
of  the  appellee,  and  tor  the  purpose  of 
enabUoff  the  appellant  to  secure  evidence 
upon  which  CO  base  an  action  for  divorce, 
aud  that  the  appellant  inflicted  serious 
injuries  upon  the  appellee.  If  the  theory 
of  the  appellee  Ih  the  trae  one,  and  the 
Jury,  by  the  verdict,  In  effect  found  that  It 
was,  we  cannot  say  that  92,590  Is  In  ex- 
c«M  of  what  the  appellee  was  entitled  to 
recover.  A  man  who  would  thus  delib- 
erately debauch  and  biinK  shame  and  die* 
honor  upon  the  wife  ho  eofCHKed  to  honor 
and  protect  deserves  no  commiseration  at 
the  hands  of  a  court  or  Jury.  It  Is  true, 
the  gist  of  the  action  was  not  fur  the  al- 
leged misconduct  of  the  appellant  In 
brlngiuK  obloquy  and  dlsjfrace  upon  bla 
wife,  but  for  an  aasanlt  and  battery,  and 
yet.  if  the  latter  was  established,  we  can- 
not Hay  that  the  Jury  had  not  the  right  to 
take  into  consideration  the  entire  circum- 
stanced leading  up  to  the  point  of  the 
striking,  and  this  wonld  of  couree  Include 
the  acts  of  the  appellant  la  setting  the 
trap  Into  which  he  Intended  bis  wife  to 
fall.  It  Is  not  our  province  to  determine 
which  of  the  theories  was  the  correct 
one,  but  the  Jury  having  adopted  the  one 
relietl  ap<m  by  the  appellee,  and  there  be- 
ing Home  evidence  to  support  It,  we  would 
not  feel  iustlfied  In  holding  that  the  result 
reached  wuh  an  erroneous  one.  The  rule 
that,  where  the  evidence  la  at  all  conflict- 
ing upon  tile  material  questions  In  Issue, 
this  cunrt  wltl  not  undertake  to  weigh 
firdetermiue  It,  la  too  well  establiiihed  to 
need  the  citation  of  authority  In  its  sup- 
port; and  it  Is  likewisis  settled  beyond 
controversy  that,  unless  the  amount  of 
the  verdict  Is  so  large  as  to  lead  to  the 
cooclusiun  that  It  mnst  have  been  the  re- 
sult of  prejudice,  partiality, or  corruption, 
the  Judgment  based  upon  it  will  not  be 
disturbed  on  appeal.  Railroad  Co.  v. 
Acres.  108  Ind.  54ii,  9  N.  E.  Rep.  4(S8 ;  Far- 
man  V.  Lauman,  73  Ind.  668;  Kallrond  Co. 
T.  Pedigo,  108  Ind.  481,  8  N.  E.  Kep.  637, 


A  further  ground  for  a  new  trial  con- 
tained in  the  motion  made  in  the  coort 
below  was  that  the  defendants  were  snr- 
prised  by  the  testimony  of  the  plaintiff. 
In  this  connection  It  Is  claimed  that  It  was 
shown,  by  affidavits  filed  In  support  of 
the  motion,  that  In  a  divorce  proceeding 
between  the  appellant  and  appellee  the 
latter  testified  that  her  hasband  did  not 
strike,  beat,  or  kick  her,  and  In  effect  that 
appellant  did  not  commit  any  aasaulc  and 
battery  upon  her  whatever.  While  we 
find  theafhdavltsHUbstaDtially  aa claimed, 
it  is  also  true  that  counter  affidavits 
were  filed  by  the  appellee  tending  to  abow. 
not  only  that  sbe  was  Injured,  bnt  tliat 
she  testiflpd  to  such  injuries  upon  the  trial 
In  the  action  for  divorce.  Under  the  third 
HUbdiviaion  of  the  section  ot  the  Civil 
Code  defining  causes  for  a  new  trial,  acci- 
deuc  or  surprise  against  which  ordinary 
prudence  could  not  bave  guarded  is  made 
a  ground  upon  whieb  a  new  trial  may  be 
granted.  Rev.  St.  1881,  S  550.  But  inas- 
much as  the  party  who  claims  to  be  sur- 
prised by  the  testimony  of  a  witness  might 
have  procured  a  continuance  on  account 
of  the  surprise,  If  he  hnd  moved  for  It  and 
shown  proper  grounds,  a  strong  and  clear 
case  must  be  made  before  a  reversal  will 
be  grounded  upon  sncta  cause.  Railroad 
Go.  V.  Hendricks.  12S  Ind.  462.  28  N.  E.  Rep. 
58;  Schelble  v.  Slagle,  89  Ind.  323.  We  do 
not  think  this  la  snch  a  case.  Ah  we  have 
seen,  there  was  some  evidence  tending  to 
show  that  the  appellee  did  testify  on  the 
dlvorcetrial  that  theappellant  had  struck 
and  beaten  her.  Moreover,  we  do  not 
think  the  appellant  has  brought  himself 
within  the  rule  that  be  must  show  that 
by  proper  diligence  be  could  not  bare  bad 
the  witnesses  at  the  trial  as  well  aa  on  a 
new  trial    Kmlth  v.  Harris,  76  Ind.  104. 

The  appellant  also  Insists  that  a  new 
trial  should  have  been  granted  him  upon 
the  ground  ot  newIy>dIscovered  evidence. 
Tbe  affidavits  filed  iu  anpport  ot  the  mo- 
tion are  the  same  as  those  relied  upon  to 
show  surprise.  We  do  not  think  that  the 
appellant  shows  himself  entitled  to  a  new 
trial  fortliiscanse.  If  theappellant, atthe 
time  of  the  trial,  knew,  as  he  says  he  illd. 
that  the  appellee  had  testified  to  certain 
facts  at  the  divorce  trial,  there  Is  no  rea- 
son shown  why  he  was  not  prepared  to 
establish  this  at  tbe  trial  ot  thia  eanae. 
She  being  a  party  to  tbe  action,  ber  for- 
mer admissions  would  have  been  comp*^ 
tent  testimony  for  the  appellont  and  hia 
codefendaut  at  the  trial,  even  though  she 
did  not  herself  gr>  apon  the  stand  aa  a  wit- 
ness. No  sufllcient  excuse  Is  shown  for 
the  appellant's  failure  to  bare  the  teatl- 
m<*ny  at  tbe  trial.  See  Allen  v.  Bond,  113 
Ind.  623,  14  N.  E.  Rep.  492.  The  proposed 
testimony  ot  persons  who  hud  seen  Che 
appellee  the  next  morning  after  the  diffl 
culty,  and  saw  no  marks  of  violence  upon 
her,  or  lieard  her  make  no  complaint, does 
not  add  any  strength  to  the  appellant's 
position  on  the  subject.  The  mere  tact 
that  appellant  did  not,  before  the  trial, 
know  that  these  persona  would  testify  to 
the  facts  he  now  says  he  can  prove  hv 
them,  is  not  a  showing  of  any  dlliKen«*i> 
to  discover  the  testimony.  Nor  is  It  suffi- 
cient for  him  to  state  In  hla  affidavit  tbat 
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be  could  not.  witb  reason«ble  dfllsrenM, 
bave  dltfOOTered  each  testimony.  It  was 
Incumbent  upon  blm  In  hla  affldavlts  to 
«et  out  the  (acta  constltatlns  the  dlllffenca 
nsed  by  btm.  so  that  the  court  might  be 
enabled  to  decide  wtaethpr  doe  diligence 
was  Qsed,  and.lf  be  made  Inquiries,  the 
time,  place,  and  circumstances  should  be 
stated.  Kelsliug  T.  Beadle,  1  Ind.  App. 
240.  27  N.  £.  Bep.  583;  Elliott's  App.  Proc. 
S  857.  and  cases  cited.  This  was  not  done, 
and  the  appellant  la  In  no  position  to 
complain. 

Objection  IS  made  to  some  of  the  In- 
atractlons  Klven.  Instrnntlons  numbered 
^H'  And  6%  arecomplalned  of.  In  these 
InstrnctloDS  the  court  ondertouk  to  define 
a  conaijlrauy .  It  Is  urxed  that  therels  noth- 
ing In  the  evidence  raising  any  question  as 
to  any  conspiracy,  and. il  there  was.  It  was 
only  for  tbe  purpose  of  entering  the  ap- 
pellee's bouse  at  tbe  time  the  dlfHcolty  oc- 
curred. There  was  evidence  tending  to 
show  that  Marra,  tbe  appellant's  codefend- 
ant,  was  approached  by  the  appellant, 
and  reqoested  hy  him  to  accumpany  the 
appellant  to  appellee's  house  during  the 
night  uf  tbe  dlHlculty,  and  that  appellant 
said  "be  had  arranged  It*  with  the  party 
fonnd  In  bed  with  tlie  appellee.  If  there 
was  a  conspiracy  by  wblcb  aach  an  ar- 
rangement was  made.  It  was  proper  for 
the  Jory  to  consider  It,  both  (or  the  par- 
pose  of  connecting  Harrs  with  the  trans- 
action, and  to  show  tbe  aggravating  clr- 
cnmstances  nnder  whlcb  tbe  appellee  was 
attacked.  At  all  events,  wa  can  see  no 
barm  In  the  mere  definition  of  «  conspir- 
acy given  the  Jury  by  the  court.  It  Isqulte 
true,  as  contended,  that  a  conspiracy  to 
enter  tbe  appellee's  premises  under  the  cir- 
cumstances claimed  would  not  necessa- 
rily tend  to  prove  an  assault  and  battery. 
But  It  the  assault  and  battery  was  other- 
wise established,  we  know  of  no  good 
reason  wtay  the  jnry  might  not  consider 
an  the  facta  and  areumstances  leading 
up  to  it. 

In  the  fifth  Instruction  the  court  told 
the  Jury  that  if  it  had  been  shown  that 
appellee  bad  occasionally  been  meeting, 
at  her  place  of  residence,  the  person  found 
In  bed  with  ber,  and  bad  bad  Improper 
relations  with  blm,  such  fact  would  not 
justify  an  assault  and  battery  upon  her. 
This  Instruction  is  assailed  upon  tbe 
ground  that  Itassnmestbatan  assault  and 
battery  wascoramltted.  Wedonotsocon- 
strne  the  Instroction.  The  court  fully  In- 
formed the  Jury  In  utber  Instructions  what 
was  necessary  for  the  appellee  to  prove 
before  sbe  could  recover,  and  It  cannot  be 
presumed  that  tbe  Jury  was  misled  by  the 
instruction  complained  of.  Norls  thereany 
force  in  the  objection  that  tbe  court  failed 
to  tell  the  Jnry  that  the  appellee's  mtscun- 
duct  might  be  considered  by  them  In  miti- 
gation of  the  damages.  If  the  appellant 
desired  an  tnstmctlon  upon  this  point,  or 
demed  It  necessary  to  have  a  more  explicit 
statement  of  the  rules  of  law  upon  the 
subject,  be  shonld  have  prepared  an  in- 
struction such  as  be  liestred  given,  and  re- 
qaested  tbe  court  to  give  It.  Besides,  In  a 
subsequent  Instruction,  the  court  fully 
met  tbe  point  by  Informing  the  Jury  what 
they  mifftat  consider  In  mitisatlon.  We 
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do  not  tblnk  tbe  eonrt  wrtd  Id  glTtng  the 

Instructions  referred  to. 

It  Is  further  urged  that  error  was  com- 
mitted in  an  Instruction  to  the  effect  that 
tbe  Jury, In  estimating  cbedumagea.  might 
consider  tbe  shame,  homillatlon,  loss  of 
honor,  reputation,  or  social  ptMltloa,  If 
any  was  shown.  We  think  these  tblnga 
may  be  considered  as  among  tbe  natural 
results  of  an  unlawful  assault  and  bat- 
tery. Where  this  Is  tbe  case,  damages 
maybe  recovered  on  account  of  tbe  results 
mentioned,  without  specially  pleading  tbe 
same  In  thecomplaint.  Rtcbter  t.  Ueyera, 
K  Ind.  App.  88.  31  N.  E.  Bep.  Gna-,  MotgaD 
V.  KendaU,  124  Ind.  464.  24  N.  E.  Rep.  14S 
Nor  does  the  fact  that  no  evidence  was 
Introduced  as  to  the  extent  of  tbe  damagia 
for  either  of  these  injurious  results  render 
tbe  Instrnctlon  bad.  The  Jury  had  the 
right  to  consider  all  tbe  elements  entering 
Into  tbe  damages,  without  special  proof 
as  to  amounts,  and  estimate  the  latter 
by  all  the  evidence  given  at  tbe  trial.  We 
think  the  Instruction  Is  fully  sustained  by 
tho  ruling  of  the  supreme  court  in  Wolf 
Trlnkle.  103  Ind.  3o5,  8  N.  E.  Uep.  110. 

It  Is  finally  arged  that  tbe  court  erred 
In  annexing  a  condition  to  Its  overmling 
tbe  motion  tor  a  new  trial  as  to  the  appel- 
lant. Til.  tbe  condition  that  appellee  remit 
$700  of  tbe  verdict.  If  there  was  error  la 
this,  It  was  not  such  as  harmed  the  appel- 
lant. Had  the  court  overruled  the  motion 
without  the  condition,  the  judgment 
would  have  been  for  f 700  more  than  It  Is; 
but  of  this  tbe  appellant  cannot  complain. 

This  dispcwes  of  all  tbe  qaestlons  pre- 
sented, and  we  have  nut  been  able  to  dis- 
cover any  reversible  error.  Judgment 
afllrmed. 

(7  Ind.  App.  6K) 
BRADLEY  v.  SPAIN.  . 
(Aiq>dlate  Court  of  Indiana.    Oct.  10,  1898.) 
BTATon  or  linfiTinoiis— ArmaiTioH— Ooa^ 

TSAOIS  PaSTIOiraLT  EXBCUTBD. 

Ber.  St  1881,  |  293,  providing  that  oa 
written  contract!  for  the  pajment  of  money 
"hereafter  executed"  suit  snail  be  brought 
within  10  years,  "provided  that  all  inch  con- 
tracts as  have  De«i  heretofore  executed  may 
be  enforced  under  the  existing  law  limittag 
the  oommaicement  of  actions,"  an  actiofl  on  a 
note  execated  prior  to  the  taking  effect  of  mcb 
section  can  be  bron^t  at  any  time  within  20 
years  after  the  accrual  of  the  right  of  action, 
that  btfng  the  time  allowed  by  the  pre-existing 
law. 

Appeal  from  circuit  court.  Benton  eoon- 
ty:  J.  M.  Rabb,  Judge. 

Action  by  Elmer  B.  Spain,  administra- 
tor of  Heseklah  W.  Spain,  against  James 
B.  Bradley,  administrator  ofJoseph  Hllea, 
on  a  promissory  note.  From  a  Jodgnient 
tor  plalatltr.defendant  appeals.  Affirmed. 

Walker  A  Gray,  for  appellant.  Uerriek 
A  Phares.  for  app^ee. 

DAVIS.  J.  On  April  8.  ISH.  Joseph 
Miles  executed  to  Hezeklab  W.  Spain  6ls 
note  for  flOO,  payable  two  years  alter 
date.  Miles  died  October  !2, 1H91.  The  ad- 
ministrator of  the  Spain  estate  filed  tbe 
note  as  a  claim  against  the  Miles  estate 
on  tbe  25tb  day  of  November,  1882.  Tba 
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appellant  contends  that  the  action  was 
barred  by  the  statute  of  limltatiooB.  It 
Is  conceded  that  ander  the  law  as  It  stood 
prior  to  the  enactment  of  the  statute  of 
1881  the  note  had  20  years  to  run.  The 
question  turns  npon  the  construction  of 
the  flftb  clause  of  the  laat-meotioned  act, 
which  reads  as  follows:  "The folio wlog 
actions  shall  be  commenced  within  the 
periods  herein  prescribed  after  the  cause 
of  action  has  accrued,  and  not  after- 
ward: •  •  •  Fifth.  Dpon  promissory 
notes,  bills  of  exchange  and  other  written 
contracts  tor  the  payment  of  monuy,  here- 
after executed,  within  ten  years.  Pro- 
Tided  that  all  such  contracts  as  have  been 
heretofore  executed  may  be  enforced  un- 
der  the  existing  law  limiting  the  com- 
mencement of  actions,  and  not  after- 
ward." Section  293,  Rev.  St.  1881.  The 
note  in  snlt  was  executed  prior  to  the 
taking  effect  of  the  act  of  1881.  The  exist- 
ing law  gave  20  years  in  which  to  enforce 
payment.  The  plain  reading  of  the  above 
proviso  shows  that  the  legislature  did 
DOt  Intend  to  curtail  this  right  as  to  con- 
tracts previously  executed.  In  fact,  it  la 
expressly  stated  In  the  first  part  of  the 
proviso  that  the  lO-years  limitation  shall 
only  apply  to  contracts  "hBreafter  exe- 
cuted. Onr  conclusion  IB  that  the  action 
was  not  barred.  Judgment  aflSrmed. 


(7  iQd.  App.  6B6> 

FIRST  NAT.  BANK  OF  FRANKFORT  v. 
BBBHER. 

<AppeIIate  Ooart  of  Xodiaoa.  Oct  11,  1893.) 
Banks —  Cbbtificatbs  or  Deposit  —  Fathbnt  ok 

FOHGED  INDOBSBHBNT. 

A  certificate  of  deposit  was  stolen  from 
the  payee,  his  indorsement  forged  thereon,  and. 
after  wksis  accepted  and  paid  by  Beveral  banks, 
whose  indorBements  appeared  thereon,  it  was 
paid  b;  the  I>ank  which  iaaned  iL  Held,  that 
the  payee,  having  been  free  from  neglig^ice, 
and  naviuK,  immediately  on  discovery  of  the 
theft,  notified  the  bank  wUch  issaed  ft,  his  re- 
lation to  SBch  bank  was  not  changed,  but  it 
was  BtiU  indebted  to  Um  on  the  certificate. 

Appeal  from  circuit  court,  Clinton  conn< 
ty :  IS.  H.  Doynl.  Judge. 

Action  by  Theodore  Bremer  against  the 
First  National  Bank  of  Frankfort,  Ind.,  on 
certificates  of  depoalt.  Judgment  for 
plalotin.   Defendant  appeals.  Affirmed. 

Claybauffh  &  Claybangh,  tor  appellant. 
Bay  less  &  Qnenther,  for  appellee. 

DAVIS.  J.  This  action  was  brought  In 
the  court  below  by  appellee  aRalnst  ap- 
pellant to  recover  Judgment  on  three  cer- 
tificates uf  deposit  Issued  by  appellant  tu 
ihe  appellee,— the  first  dated  July  8, 1SS8. 
forfl.'iO;  the  second  dated  September  4, 
1889,  for  $50:  and  the  third  dated  May  18. 
1889,  for  $60.  The  complaint  contains 
three  paragraphs,  each  certificate  of  de- 
posit forming  the  foundation  tor  one  par- 
agraph. The  facts  set  out  In  each  para- 
graph are  sobstantlally  the  isame,  stating 
that  appellee  deposited  with  appellant,  a 
duly  and  legally  incorporated  bank,  the 
respective  sums  of  money  above  set  out; 
that  on  the  10th  day  of  Jnly,  1890,  the  cer- 
tiflnatea  were,  without  fault  of  appellee. 


stolen,  and  his  name  forged  by  way  of  In- 
dorsement on  each  of  said  certificates  by 
some  one  to  him  unknown,  and  without 
his  knowledge,  authority,  or  consent ; 
that  Immediately  after  be  ascertained  that 
said  certificates  had  been  stolen  from 
blm  the  appellant  was  notified  by  the  ap- 
pellee, by  telegraph,  that  the  said  certifi- 
cates had  been  stolen  from  blm,  and  re- 
quested appellant  not  to  pay  the  same; 
that  said  appellant,  without  the  author- 
ity or  consent  of  the  appellee,  paid  the 
amounts  evidenced  by  said  several  certifi- 
cates on  said  forged  IndorsemeDtB  alter 
said  certificates,  in  the  course  of  banking 
business,  had  passed  through  the  Wayne 
County  Savings  Bank  of  Detroit,  Mich., 
and  the  First  National  Bank  of  Detroit, 
and  that  said  certificates  bad  never  been 
indorsed  by  appellee,  and  that  no  part  of 
thesame  had  ever  been  received  by  or  paid 
to  blm,  and  that  appellee  before  salt  had 
demanded  payment  of  said  several 
amounts  of  appellant,  and  had  been 
fused  payment. 

The  only  errurs  relied  on  are  that  the 
court  erred  In  overruling  demurrer  toeacb 
paragraph  of  tbe  complaint.  The  objec-- 
tiouB  to  the  complaint,  as  we  understand 
counsel  for  appellant,  may  be  sammarlsed 
as  follows:  (1)  That  the  complaint  does 
not  state  that  the  appellee  notified  the 
appellant,  or  that  the  apiwllant  had  no- 
tice from  any  other  source  of  the  fact  that 
the  certificates  had  been  stolen  before  tbe 
payment  of  the  certlflTates  by  the  appel- 
lant. Further,  that  the  complaint  dites 
not  state  the  date  of  the  notice  to  the  ap- 
pellant of  the  fact  that  the  certificates  bad 
been  stolen,  nor  how  lung  it  was  after  tbe 
certificates  had  been  stolen  that  the  ai>- 
pellee  notified  the  appellant  of  the  fact. 

(2)  That  on  tbe  facts  stated  the  appel- 
lant Is  not  liable,  for  the  reason  that,  aa 
a  matter  of  law.  It  had  the  right  to  rely 
upon  tbe  Indorsement  ot  the  bank  wbo 
first  cashed  tbe  certificates,  and  the  aubse- 
quent  indorsements  of  the  other  banka 
thnmgh  which  the  certificates  passed, 
that  tbe  signature  thereon  was  genuine. 

(3)  That  this  action  should  have  been 
brought  against  the  bank  that  first  cashed 
the  certificates  on  the  forged  indorsement, 
and  not  against  appellant.  (4)  That  tbe 
complaint  does  not  show  due  diligence  on 
the  part  of  the  appellee  In  making  demand 
for  payment  of  the  certificates  after  be  be- 
came cognisant  of  the  fact  that  they  bad 
been  stolen  from  him.  On  careful  exam- 
iuatlon  and  mature  consideration,  we 
have  reached  the  conclusion  that  each  par- 
agraph of  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action. 
The  appellee  was  a  creditor  of  the  appellant 
bank.  The  appellant  was.  under  the  con- 
tract, required  to  pay  to  him,  or  to  his  or- 
der, the  several  amounts  specified  on  tbe 
surrender  of  the  certificates.  On  the  facts 
pleaded, and  which  the  demurreradnilts  to 
be  true,  appellee  was  not  In  any  respect  In 
fault.  He  was  In  no  manner  responsible 
for  tbe  action  of  appellant  In  paying  the 
amounts  evidenced  by  the  certificates  on  a 
forged  Indorsement  to  some  other  bank  or 
person.  The  loss  of  the  certificates  was 
occasioned  by  no  act  of  negligence  on  his 
part.  Immediately  on  tbe  discovery  of 
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the  theft  be  gsve  appellaiit  notice  In  the 
flpemlleHt  poHBible  manner  of  the  fact.  He 
did  nothing,  ao  far  as  appeani,  that  he 
ODffht  not  to  have  done,  and  be  did  not 
fall  to  do  anything  that  he  ought  to  have 
done.  In  making  the  payments  on  aucb 
forged  Indorsearentu,  appellant  parted 
with  Its  own  money,  and  not  with  appel- 
lee's money;  and  the  ions  thereon  was  Its 
own,  and  should  not  be  transferred  to 
appellee,  under  the  circumstances.  If  it 
appeared  reHsonahly  probable  that,  but 
for  some  neKllgence  on  the  part  of  ap- 
pellee, the  appellant  could  have  In  «ame 
manner  protected  Itself,  a  rtlfferent  qnes- 
tlon  woold  be  presented.  Xt  seems  to  us 
clear  on  the  plainest  principles  of  Jnstlce 
that.  In  the  absence  of  any  negligence  on 
the  part  of  appellee,  the  appellant  has 
not  In  tact  discharged  Us  Indebtedness  to 
lilm.  As  we  have  stated,  the  appellant 
was  indebted  to  appellee.  The  other 
banks  owed  him  nothing.  He  dties  not 
seem  to  have  had  any  dealings  with  either 
of  them.  His  traosactlons  were  with  appel- 
lant. Tbe  appellant  was  his  debtor  to  the 
amount  of  the  several  deposits.  The  ap- 
pellant could  not  rfghtfolty  debit  his  ae< 
count  ivlth  any  payments  made  to  other 
banks  or  perauns  except  such  as  were 
made  by  his  order  or  direction.  It  Is  trne, 
these  amoonts  were  not  ordinary  depos- 
its, SDbJect  to  check,  but,  so  far  as  the 
qneatlona  InvoUed  In  this  appeal  are  con- 
cerned, there  la  nn  difference  hetween  the 
cases.  Janln  v.  Bank.  92  Cal.  14,  27  Pac. 
Rep.  1100:  H  Amer.  &  Eng.  Enc.  Law,  p. 
222.  If  the  certlflrates  In  auestlun  had 
originated,  not  with  tbeappellant,  but  bad 
oome  to  tbe  appellant  for  the  first  time 
for  its  aeceptttuce,  and  the  appellee  stood 
In  the  position,  not  of  the  original  payee 
of  tbe  certificates,  hot  the  payee,  holder, 
or  presenter  of  a  forged  paper,  and  prior 
to  the  payment  thereof  by  the  bank  had 
been  guilty  of  negligence  contributing  to 
Induce  soeh  payment,  then,  under  such  cir- 
cumstances, the  rule  enunciated  Id  tbe  au- 
thorities cited  by  eonnsel  for  appellant 
could  properly  be  Invoked.  But  here  the 
appellee  was  not  guilty  of  any  negligence 
contrlboting  to  Induce  the  appellant  tn 
pay  on  a  Torged  Indorsement.  He  in  no 
mnnner,  either  by  active  or  tacit  consent, 
permitted  the  papers  to  leave  his  pOHSes- 
sloD,  or  to  receive  the  indtiraements  of 
the  banks,  which  the  appellant  Insists  it 
had  the  right  to  rely  upon.  In  other 
words,  the  relation  of  the  parties  and  the 
ubIlgatioD  of  appellant  to  appellee  could 
not  be  changed  without  some  atflrmatlve 
act  or  negligent  conduct  of  the  appellee. 
The  appellant  has  been  Iroposed  upon.  It 
paid  the  certificates  of  deposit  In  the  usual 
course  of  banking  buslneas.ln  doing  which 
the  bank  no  doubt  acted  In  good  faith.  In 
tbe  honest  belief  that  appellee  had  In- 
dorned  the  certificates.  But  how  can  this 
act  un  the  part  of  appellant  affect  the 
rlKhtn  of  appellee  under  the  circumstances 
stated  in  the  complaint?  As  we  have  be- 
fore stated,  Che  contention  that  such  pay- 
ment should  he  charged  against  the  de- 
posit account  of  appellee  is  not  sustalnefl, 
either  by  reason  or  authority.  It  may  be 
conceded  to  be  troe  that  this  is,  aa  in- 
sisted by  counsel  for  appellant,  an  Im- 


portant qnestlon  affecting  every  bank  do- 
ing business,  but  a  bank  Is  not  authorised, 
as  against  a  customer  and  depositor,  to 

ftay  the  money  due  such  depositor  or  ered- 
tor  on  certificates  of  deposit  duly  Issued 
by  It,  which  have  been  stolen,  and  bear 
tbe  forged  Indorsement  of  the  payee,  Iti 
reliance  solely  on  tbe  Indorsements  of 
other  banks  that  have  prior  thereto  ac- 
cepted and  paid  the  certificates.  What  the 
rigbts  may  be  as  between  the  respective 
banks  and  indorsees  In  such  cases,  we  are 
not  required  to  consider  or  determine.  It 
fa  sufficient  to  say  that  the  debt  owing 
the  payee  of  the  certificates  has  not  been 
discharged  by  such  payment.  Judgment 
affirmed,  at  costs  of  appellant. 


 (7  Ind.  i^.  an) 

THATCHER  v.  TURNET. 

(Appdlste  Ooort  of  Indiana.    Oct  12,  1893.) 

Appeal— OniECTioxB  to  Plbadixos— Revisw. 

Where  the  Buffidencr  of  a  complaint  is 
questioned  for  the  Srst  Ume  on  appeal  by  an 
asBlfmmeat  of  error,  if  either  paraxrwh  oc  the 
complaint  states  a  caiise  of  action,  the  aaaign- 
ment  will  be  disregarded. 

Appeal  from  circuit  court,  Clinton  coun- 
ty; S.  H.  Doyal.  Judge. 

Action  by  James  W.  Tarney  against 
Amos  M.  Thatcher.  Judgment  for  plain- 
tiff.  Defendant  appeals. 

Bayless  &  Gnentber,  for  appellant.  O. 
E.  Brumbaugh,  for  appellee. 

BOSS,  J.  The  Judgment  appealed  from 
wau  rendered  Id  an  action  brought  by  the 
appellee  against  tbe  appellant.  Tbe  com- 
plaint Is  in  two  paragraphs,  the  flnt  be- 
ing an  assumpsit  on  a  quantum  mernlt, 
and  the  second  upon  an  express  contract. 
The  appellant  answered  In  three  para- 
graphs, as  follows:  First,  general  de- 
nial; second,  a  plea  of  payment;  and, 
third,  a  set-off.  To  the  second  and  third 
paragraphs  of  the  answers  a  reply  nf  gen- 
eral denial  was  filed,  Dpon  a  trial  of  the 
cause  Ijefore  a  Jury,  a  verdict  was  returned 
in  lavor  of  the  appellee, assessing  bis  dam- 
ages at  994. 

Tbe  only  errors  assigned  in  this  court 
relate  to  tbe  Hutflclency  of  tbe  facts  all«>ged 
in  the  complaint  to  constitute  a  cauHC  of- 
action.  The  complaint  was  not  tested  by 
demurrer,  hut  Its  snffieieuey  is  eballeuged 
for  tbe  first  time  by  an  assignment  In  tbls 
court.  The  second  and  third  errors  as- 
signed are  separate  asslgnmeuts,  calling 
in  question  tbe  sufficiency  nf  ench  para- 
graph. When  the  sufficiency  of  a  com- 
plaint Is  questioned  for  the  first  time  hy 
an  assignment  of  error  In  this  court,  such 
assignment  must  be  predicated  upon  the 
entire  complaint,  and  not  upon  separate 
paragraphs  thereof.  Key  man  v.  Mosber, 
71  Ind.  596;  McCalllater  v.  Mount,  78  Ind. 
559;  Wngner  v.  Wagner,  Id.ia9;  Trammel 
V.  Cblpman,  74  Ind.  474;  Schnff  v.  Ran- 
som, 79  Ind.  458;  Uarr  v.  State,  »1  Ind. 
842;  Haymond  v.  Saucer.  84  Ind.  8;  Bail- 
way  Co.  v  Peck,  99  Ind.  68;  Ludlow  v. 
L  udlo w,  109  Ind.  199.  9  N.  E.  Rep.  7«9 ;  Kail- 
way  Co.  V.  Ader,  11(1  Ind.  376,11  N.  E.  Rep. 
437:  Ashton  v.  Shepherd,  12(1  Ind.  69.  22  N. 
£.  Rep.  fKi;  Board  of  Com'rs  t.  TIchenor. 
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120  Ind.  682.  29  N.  E.  Rep.32.  The  flrnt  as- 
slgDiaeDt  la  addressed  to  the  complalut 
as  an  entirety;  hence,  it  either  paragraph 
thereof  states  a  caase  of  actlou.  the  ae- 
Blsnment  will  not  prevaU.  Kelsey  v. 
Heory.  48  Ind.  87;  Caretia  Foat6r,62  Ind. 
145;  Leedy  t.  Nasb,  67  lud.  811 ;  Buchanan 
V.  Lee,  69  Ind.  117;  HlKelns  v.  Kendall,  78 
Ind.  622;  Hehool  Tp.  v.  Hay,  74  Ind.  127; 
lies  T.  Watsou,  76  Ind.  859;  Elmore  t.  Mc- 
Crary,  SU  Ind.  644;  Stoot  v.  Turner.  102 
Ind.  418.  26  N.  E.  Bep.  85;  Express  Co.  v. 
RawsoD,  106  Ind.  215.  6  N.  E.  Bep.  337; 
Branch  T.FaaBt,  115  Ind.  464.  17  N.  B. 
Rep.  tf9B.  The  flnt  paragraph  ot  the  com- 
plaint  la  admittedly  good.  Jadgment  af- 
firmed. 


a  iBd.  Avp.  697) 

EINSEB  et  al.  T.  DBWITT. 
(Apellate  Court  of  Indiana.    Oct.  10,  1883.) 

TrUFABS  —  ACTTIOH  NoiTHBSIOBXtS  QV 

CoimTT— Vanua-- CoKSTBHonoiT  of  SsiraB— 
Xmjort  to  ABonnia  Iiamv. 

1.  Bev.  St.  S  807,  provide  that  an  action 
for  Injories  to  real  property  must  be  bronaht 
in  the  connty  where  the  anhject  of  the  action 
is  dtnated.  Section  806  proTidea  that  In  anch 
actions  process  may  issue  to  and  be  served  in 
any  county  in  the  state.  Bcld,  that  the  circuit 
court  of  the  county  in  which  land  is  situated 
haa  jurisdiction  of  the  persons  of  defendants 
residing  in  another  county  of  the  state  in  an 
action  for  damagea  iot  uninry  to  endi  land, 
where  defendanta  appear  and  file  E  plea  to  the 
jurisdiction. 

2.  Contractors,  in  conetructinK  a  sewer  for 
a  city,  have  no  ri^ht  to  go  beyond  the  lines  of 
the  street  on  which  the  sewer  is  being  con- 
structed, and  deposit  earth  on  a  lot  abnttlns 
on  such  street,  without  first  having  the  dam- 
ages aaaessed  and  paid  or  tendered  to  the  own- 
er. 

8.  The  contractora,  and  not  the  cl^,  are 
liable  In  andi  caae  to  the  abntting  owner  for 
the  injury  to  hia  propnty. 

Appeal  from  clrcalt  eoart,  Henry  coim- 
tj;  £.  H.  Bundy,  Judge. 

Action  by  Cynthia  A.  DeWitt  afcatnet 
Thumaa  W.  Kinaer  and  others  to  recover 
damaReator  treapaas  and  lujnry  to  rt«l 
property.  From  a  JudKment  for  plaintlD, 
defendants  appeal.  Affirmed. 

Wni.  8.  DIren  and  E.  B.  McMahan,  for 
appellants.  J.  C.  Shuman.  for  appellee. 

ROSS,  J.  TblB  appeal  la  promented 
from  n  jadsment  rendered  In  an  action 
bronght  by  the  appellee  asalnst  the  ap- 
pellants for  trespaas  In  Injurlne  appellee's 
rent  estate  by  trronKfully  entering  and 
depositing  large  quantities  of  earth  there- 
on. The  action  was  commenced  In  the 
Madison  clrcnlt  court,  and  the  venne 
rhanged,  on  the  application  ot  the  appel- 
lants, to  the  Henry  circuit  court.  Be- 
fore making  the  application  lor  a  change 
of  venue  the  appellants  filed  their  verified 
answer  attacking  the  Jiirladiction  of  the 
court  over  their  persona,  neither  one  of 
whom.  It  was  alleged,  was  a  resident  of 
Madiaon  coanty,  but  that  they  were  resl- 
dnnta  ct  Delaware  and  Vigo  connties. 
To  tbia  plea  a  demnrrer  was  auetained 
by  the  court,  and  this  ruling  presents  tbe 
firat  qnestlon  In  the  record  to  be  consid- 
ered on  this  appeal.  Section  3811,  Bev.  St. 
liiSl,  proTidee  that  "the  dirfendant  may 


demur  to  the  complaint  when  It  appears 
upon  tbe  face  thereof  either— First,  that 
the  court  has  no  Juriadlctlon  of  the  per- 
son of  tbe  defendant  or  the  subject  of  tbe 
action."  And  aeetlon  348.  Ber.  St.  1881, 
provide*  that  wben  any  ot  tbe  matters 
enumerated  In  section  339  an  cause  lor  de- 
murrer, except  for  misjoinder  of  causee,dD 
not  appear  upon  the  face  of  ihe  com- 
plaint, tbe  objection  may  be  taken  by  an- 
swer, and  all  objections  not  taken,  either 
by  demnrrer  or  answer,  shall  be  deemed 
waived,  except  on^  tbe  objection  to  tbe 
Jurisdiction  ot  tbe  court  otw  tile  subject 
ot  the  action,  or  that  the  complaint  doea 
not  state  tacts  anfflclent  to  constitute  a 
cause  of  action.**  "Provided,  bowever. 
that  the  objection  that  the  cause  was 
brought  In  the  wrong  county.  If  not  taken 
by  answer  or  demurrer,  shall  be  deemed 
to  have  been  waived."  A  personal  jndg- 
ment  rendered  by  a  court  without  bavine: 
acqaired  Jurisdiction  of  the  perauns 
against  wbom  It  is  rendered,  eitlier  by 
personal  service  of  process  or  by  appear- 
ance, is  absolutely  void,  and  will  be  so 
treated  even  to  n  collateral  attack. 
Mitchell'aAdm'rv.0ray,18  Ind.  133;  State 
V.  Ennia,  74  Ind.  17;  Cavanaugb  Smith. 
84  Ind.  880.  **ObJeetion8  to  tbe  jurisdic- 
tion over  the  person  must  be  taken  In  tbe 
first  •  •  •  by  demurrer.  It  the  want  of 
Jurisdiction  appears  upon  tbe  record,  and 
by  plea  or  answer  setting  up  the  facta 
showing  the  want  of  jnriadictlon.  If  tbe 
facts  do  not  otherwise  appear  of  record. " 
Newell  V.  Oalting,  7  Ind.  147;  Keiper  v. 
Yandes.  45  Ind.  174.  Jurlsdletlon  over  the 
person,  however.  Is  admitted  by  a  full  ap- 
pearance to  the  action.  JBidrldge  v.  Fol. 
weU,  8  Blackf.  207;  Shirley  v.  Hagar.  Id. 
225;  Lanev.  Fox.  8  Blackf.  68;  Ballroad 
Co.  V.  Combs,  18  lad.  490;  Free  v.  Ua- 
worth,  19  Ind.  404;  Cox  v.  Prultt.  25  Ind. 
90;  Smith  v.  Jeffries.  Id.  376;  Gamer'a 
Adm'r  v.  Board,  27  Ind.  838;  Street  v. 
Chapman,  29  Ind.  142;  Hamrlck  t.  Grarel 
HiMtd  Co.,  82  Ind.  847;  Insurance  Co.  v. 
Johnson, 46  Ind.  815;  tslauter  v  Hollow^, 
90  Ind.  286.  An  action  to  recover  damages 
for  trespass  to  real  estate  la  local  In  Its 
natnre,  and  can  ,be  brought  only  In  tbe 
county  In  which  the  premises  are  situ- 
ated. Ham  V.  Bogers,  6  Blackf.  569; 
Prltcbard  v.  Campbell,  6  Ind.  494;  txieb 
T.  Matbis,  97  Ind.  806;  Dn  Brenll  v.  Penn- 
sylvanla  Co.,  IW  Ind.  137.  29  N.  E.  Rep. 
909.  Section  307,  Bev.  St.  1881,  provides 
that  "actions  for  the  following  canses 
must  be  commenced  in  the  county  In 
which  the  subject  of  the  action,  or  some 
part  thereof  Is  situated,  Qrst,  tor  the  re- 
covery of  real  property,  or  of  an  estate  or 
Interest  therein,  or  for  the  determination 
In  any  form  of  sach  right  or  Interest,  and 
for  injuries  to  real  property.**  Jurisdic- 
tion over  the  subject-matter  was  In  the 
Mudiaon  circuit  court,  and  this  action 
could  not  be  broiiicbt  in  any  other  county 
and  the  court  have  Jurisdiction  of  the  aub- 
Jeet-matter.  The  statute  having  dafloed 
the  court  taavlnff  Jurisdiction  over  tbe  sob- 
Ject-niatter  of  tbe  action,  the  action  mnst 
be  brought  In  thateonrt;  and  Jurisdiction 
over  the  persona  of  the  defendants,  who 
were  residents  ot  another  county,  most 
be  obtaiaed  in  some  manner  provided  bj 
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the  Btatate,  If  any  inicb  provlflionhaa  betfo 
made.  In  the  case  of  Ham  Roffera, 
unpra,  which  wns  an  action  bronght  tn 
the  Montgomery  circuit  court  aRatnat 
reaidunta  of  Clinton  connty  for  a  trLvpaas 
to  real  estate  Bltnated  in  MoutKonlery 
-connty,  procesa  was  leaned  by  the  Mont- 
gomery clrenlt  eoort  to  the  sberlff  of  Clin- 
tun  ronnty,  and  was  dniy  aerred.  Tbe 
"d^endantfl,  by  an  attorney,  appeared  ape- 
clally,  and  moTed  to  qnaab  the  writ,  and 
the  motion  waa  anataiued.  Theenpreme 
coart,  In  rerlewlnsthe  action  of  the  lower 
coorc,  aaya:  "Tbe  plaintiff  cimtendH  that 
■thla  action,  being  local,  could  bronRht 
only  In  Montgomery  connty,  the  treapaaa 
having  been  there  committed,  and  tbat  It 
-could  only  be  so  brought  by  eending  the 
writ  to  Clinton  county.  It  la  no  dodbt 
<true  tbat  the  ault  would  He  In  thecounty 
only  In  which  the  treapaue  was  commit- 
ted, (LlvliigBton  T.  Jefferson,  I  Brock. 
:!03,)  but  It  does  not  follow  tbat  tbe  pri>- 
ceas  can  In  aneh  case  be  sent  to  another 
■connty.  The  process  can  uDly  be  wnt,  as 
we  bare  already  observed,  wlicn  there  la 
a  statute  authorising  It;  and  there  la  no 
fltatnte  authorizing  it  under  theclrciim- 
Htuncea  of  tbla  case."  We  have  a  atatute 
now,  however,  which  speelally  provides 
that  In  cases  ot  this  kind  process  may 
issne  to  and  be  served  in  any  connty  in 
tbe  states  Hectlon  806,  Ber.Bt.  1881.  It  Is 
not  contended  by  the  appellants  that  the 
process  was  trregnlar,  or  was  losnffldent, 
but  simply  tbat  the  action  should  have 
been  brongbt  In  tbe  connty  in  which  one 
or  tbe  other  of  them  resided,  and  not  in 
the  connty  where  the  trespass  was  com- 
znttted.  We  think  tbelr  eontaotlon  an- 
tenable,  In  view  of  the  statnte  and  tbe 
many  easea  already  cited.  There  was  no 
■error  In  sustaining  tbe  demurrer  -to  tbe 
plea  in  abatement. 

The  Bufnclency  of  the  complaint  Is  as- 
sailed In  tbla  court  only  by  an  assignment 
that  it  does  not  state  facts  snfUcteut. 
Counsel  have  not  speclflcally  deelgnatefl 
wherein  the  complaint  la  detoetlre,aDd  we 
hare  Dotlced  none  which  would  warrant 
ua  In  holding  it  to  be  Insufflelent  when  as- 
sailed for  the  first  time  In  this  court. 

The  error  asnlened  to  which  our  atten- 
tion baa  been  more  particularly  called,  and 
upon  which  the  appellants  rely  for  a  re- 
Teraal  of  tbe  court  below,  relates  to  tbe 
rallng  ot  tbe  court  In  sustaining  the  de- 
murrer to  tbe  aecond  paragraph  of  tbeir 
answer.  In  tbla  answer  It  la  averred  that 
tbe  real  estate  upon  which  the  trespass  Is 
alleged  to  have  been  uummltted  abots  on 
a  public  street  in  tbe  city  of  Anderson, 
along  which  the  common  coancU  of  said 
city,  prior  to  tbe  alleged  trespass,  ordered 
a  aewer  to  be  eonatraeted,  tbe  same  being 
located  In  said  street  Immedlatelyadjoln- 
ing  the  appellee's  property,  the  necessary 
resolutions  for  tbe  improvement  having 
t>een  passed,  and  the  notice  ot  their  pas- 
sage, ot  the  aanessmente  of  damages  and 
benefits,  and  of  tbe  letting  of  the  contract 
for  the  work  ha vIhk  been  given;  that  the 
appellants  were  awarded  the  contract  by 
«ald  common  council  tor  tbe  constractlon 
ot  said  sewer  according  to  the  plans  and 
spedflnatlona  adopted  by  them  therefor; 
that.appenanta  "  proceeded  tu  the  exeeu* 
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Mon  of  eald  work,  and  executed  the  same 
In  all  respects  according  to  the  plan  and 
Bpeclficatlons  therAfor,  and  tbat  the  acts 
complained  ot  were  necessarily  done  In  the 
necessary  excavation  and  completion  of 
said  work,  and  In  no  other  way  or  man< 
ner,  and  for  no  other  purpose."  The  con- 
tention ot  appellantB  la  that.  If  the  con- 
atruetloa  of  the  sewer  necessitated  the 
placing  of  earth  upon  appellee's  property 
In  makiiis  tbe  proper  excavations,— and 
tbey  alleKed  it  was,  —  whatever  injury 
she  might  sustain  thereby  was  tnken  Into 
consideration  In  aasesaing  ber  damages 
and  benefits,  and  that  she  has  no  right  ot 
action  against  tb^m  ttaeretor.  Tbe  right 
of  a  city  to  construct  aewera  on  and  along 
ItR  streets  and  alleys  la  regarded  as  inci- 
dent to  !ts  general  powera  over  the  same. 

1.  eeds  V.  (.1ty  of  BIcbmond,  102  Ind.  872.  1 
N.  E.  Bep,  711,  and  caaca  cited.  Under  the 
act  of  March  8, 188».  ( Elllott'a  Snpp.  §§  812- 
821,)  special  provision  haa  been  made  for 
tbe  construction  ot  aewera  by  cittea  and 
Incorporated  towns  along  streets  and 
alleys,  but  no  right  Is  conferred  by  that 
act,  or  any  other,  to  tbeknowledge  ot  this 
court,  to  take  private  property  without 
first  having  the  damages  assessed  and 
tendered.  From  the  (acta  alleged  In  the 
anawer  under  consideration.  It  Is  shown 
tbat  the  sewer  which  tbe  appellants  un- 
dertook to  build  was  to  be  built  on  and 
along  a  street  upon  which  appellee's  prop- 
erty abutted ,  that  notice  ot  the  passage 
of  tbe  resolution  for  said  Improvement 
was  published  at  a  time  and  place  "when 
and  where  all  property  owners  along  the 
line  of  said  proposed  Improvement  could 
make  objection  to  the  necessity  for  the 
construction  of  said  work."  The  power 
granted  to  the  appellants  by  the  city  of 
Anderson  to  construct  a  sewer  along  one 
of  Its  streets  conferred  no  authority  on 
them  to  go  beyond  the  limits  of  tbe  street 
and  enter  upon  the  premises  ot  the  appel- 
lee; neither  did  It  autboriie  them  to  put 
dirt  upon  her  lands,  either  to  her  Incon- 
venience ur  the  Injury  of  ber  property. 
Tbe  answer  wholly  faila  to  show  any  right 
to  do  tbe  acta  complained  of;  henre  there 
was  no  error  In  sustaining  the  demurrer 
to  it. 

It  la  alao  urged  that  it  there  is  any  liabil- 
ity for  the  acts  complained  of  it  exists 
against  the  city,  and  not  against  the  ap- 
pellants. This  contention  is  not  tenable. 
The  city  of  Anderaon  could  not  authorise 
the  appellantB  to  do  an  unlawful  act  so  as 
to  shield  them  from  liability.  It  granted 
them  tbe  right  to  construct  a  aewer  along 
one  of  its  Btreets,  and  If  tbey.  In  tbe  con- 
struction thereof,  unlawfully  entered  apou 
appellee's  property,  to  her  Injury,  they 
alone  are  answerable  therefor.  Judgment 
aflSrmed. 


(7  Ind.  App.  GB7) 

STRINaBR  et  al.  BBBBN. 

(Appellate  Court  of  ludiana.    Oct.  11,  1893.) 

Attornbt  and  Clibst— Action  fob  Sbbvicks— 
Value — Evidenob — Rstibw  ok  Appeal. 

1.  In  an  action  for  legal  services,  wjjere 
the  emplc^irnieat  is  denied,  records  and  plead- 
ings in  the  acttODS  for  whldi  tlie  services  were 
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rendered  are  admlBsIble  as  tending  to  dtow 
an  em^yment 

2.  Tbey  are  also  admissible  as  tending  to 
show  the  value  of  the  Berricea. 

3.  Wh«-e  defendants,  on  cross-examination 
of  plaintiff,  bring  out  ttie  value  of  certaiD  le- 
gal services  other  than  those  sued  for,  they 
cannot  on  appeal  complain  of  the  presrace  of 
this  evidence  in  the  case,  though  foreign  to  the 
Issnea. 

4.  Under  a  gen««l  denial  defendants  can- 
not show  that  after  the  performance  of  the 
services  It  was  agreed  that  plaintifTs  compen- 
satkn  should  be  a  certain  amount 

5.  Though,  nudw  the  seneral  denial,  let- 
ters betweot  uie  parties  are  not  admissible  to 
show  that  after  performance  of  the  services 
tfaev  agreed  on  an  amount  which  should  be 
I^d  pUintiff  therefor,  his  lettm  are  proper 
BvbJeetB  to  eroaKgamlue  bim  on  as  tending 
to  uow  the  valne  pat  on  his  serrices  br  him- 
self. 

6.  Defendants  having  cross-examined  plain- 
tiff as  to  certain  of  his  letton,  he  was  properlT' 
allowed  to  give  In  evidence  other  letters  of  his 
aa  the  same  subject  to  defendants. 

Appeal  from  clrcnlt  conrt,  Allen  conn- 
ty;  G.  M.  Dawson,  Judge. 

Action  by  William  P.  Breen  acainat 
Elza  T.  Stringer  and  others  for  legal 
services.  Judgment  for  plaintiff.  Defend- 
ants apiieal.  Affirmed. 

T.  £.  Ellison,  tor  appellants.  Breen  & 
Murrla,  lor  appellee. 

LOTZ,  J.  The  appellee  sued  the  appel- 
lants to  recover  for  legal  services  alleged 
to  have  been  rendered  them  in  two  ac- 
tions, one  in  tbe  Allen  superior  court,  and 
one  in  the  Allen  circuit  court.  Bis  com- 
plaint was  In  one  paragraph,  being  a 
common  count,  accompanied  by  a  bill  of 
partlcDlars.  Tbe  appellants  answered 
separately,  (1)  the  general  denial,  and  (2) 
payment.  Elsu  T.  Stringer  also  filed  an 
answer  of  set-off,  bat,  as  the  court  struck 
out  all  the  evidence  relative  to  this  an- 
swer, and  no  complaint  is  made  of  sucb 
ruling,  it  will  be  nn  necessary  to  consider 
it  farther  In  disposing  of  the  question  pre* 
sented  on  this  appeal.  Tbe  cause  was 
submitted  to  a  Jury,  and  a  verdict  In  the 
sum  of  9180  returned  in  favor  of  appellee, 
and  final  Judgment  followed.  Tbe  only 
error  assigned  In  this  conrt  Is  the  over- 
ruling of  the  motion  for  a  new  trial. 

It  1b  Insisted  that  the  trial  court  erred 
first  In  permitting  appellee  to  Introduce  In 
evidence  certain  records  and  pleadings  In 
tbe  actions  for  wblcb  the  services  were 
rendered.  There  was  no  error  in  this. 
Tbe  employment  of  the  appellee  was  de- 
nied. These  proceedings  tended  to  show 
his  employment,  and  the  eharacter  ol  the 
services  rendered,  and  formed  a  proper 
basis  from  which  to  determine  tbe  value 
of  SQcb  services.  They  also  tended  to  cor* 
roborate  tbe  testimony  (A  the  appellee 
that  be  was  employed  and  rendered  serv- 
ices. 

The  appellants,  ou  the  cross-examina- 
tion of  the  appellee,  brought  oat  the  fact 
that  be  had  rendered  services  In  another 
case  tor  Elza  T.  Stringer  alone,  tbe  appel- 
lant Ellen  B.  Stringer  not  being  a  party 
tbereto.  Tbe  appellants  then  sought  to 
show  by  BQcb  cross «xamlnatlon  that  such 
services  were  rendered  without  any  em- 
ployment, and  attempted  to  discredit  tbe 
appellee  before  tbe  Jury  aa  an  atturn«y,by 


such  cross  examination.  AppeUee*8  coun- 
sel, upon  a  re-examlnatlon,  went  fully  In- 
to such  employment,  and  tbe  character  of 
the  services  rendered,  but  did  not  attempt 
to  prove  tbe  valne  of  sncb  services.  On 
a  recross-examinatlon,  the  appellants 
broaght  oat  tbe  value  ol  raeb  aervleec. 
This  evidence  was  foreign  to  tbetssnes:  no 
claim  for  sacb  services  was  made  to  tbe 
complaint.  This  objectionable  matter 
was  voluntarily  brought  Into  the  case  by 
appellants.  To  permit  them  now  to  pred- 
icate error  upon  it,  and  secure  a  reversalt 
would  be  to  allow  them  to  take  advan- 
tage of  tbelr  own  wrong.  This  conten- 
tion cannot  prevail. 

Complaint  is  made  of  several  other  rul- 
ings of  tbe  court  In  tbe  admission  of  evi- 
dence,  and  of  certain  remarks  of  tbe  conrt 
In  the  presence  of  tbe  Jury,  and  of  certain 
Instructions  given  and  reused.  As  moat 
of  tbeae  objeetiona  relate  to  tbesamennes- 
tlon,  we  will  not  consider  them  In  detail. 
Appellants*  coanstil  contends  that  tbe 
main  question  in  the  case  is  as  to  theetfect 
of  certain  letters  which  passed  between  tbe 
parties.  Tbe  matter  to  which  sncb  cor- 
retfpondence  relates  was  also  brought  into 
tbe  case  by  the  appellants  in  the  crttss-ex- 
amlnatlon  of  the  appellee.  It  Is  Insisted 
that  sucb  correspondence  estahllabea  a 
contract  between  tbe  parties  to  tbe  effect 
tbnt  after  tbe  services  were  rendered  It 
WHS  agreed  that  appellee's  compensation 
should  beacertainamonut.  It  appellants* 
position  be  correct,  we  do  not  see  how  It 
can  avail  them  under  tbe  Issaes.  It  was 
conceded  on  tbe  trlnl  thatappellee  had  ren- 
dered some  service.  Tbe  only  questitins 
wltb  which  tbe  Jury  then  bad  any  concern 
were  for  whom  the  servlcm  were  rendered, 
—one  or  both  of  appellants, — tbe  value  of 
such  services,  and  whether  or  not  tbe 
same  had  been  paid.  If  the  defense  for 
wbicb  appellantscontend  has  been  proved 
by  the  evidence,  they  cannot  avail  them- 
selves of  It,  for  they  have  not  pleaded  It. 
Neither  settlement,  accord  and  aattofac- 
tlon,  nor  account  stated,  can  beeatabllshed 
unoer  tbe  general  denial  or  an  answer  of 
payment.  They  are  each  affirmative  de- 
fenses. They  admit  the  cause  of  action 
declared  on  in  thecomplalnt.but  endeavor 
to  avoid  It  byinterposlng  affirmative  new 
matter.  To  be  available,  they  must  be 
apocially  pleaded.  1  Work,  Pr.  $  GW;  S 
work,  Pr.  pp.  889,  840. 

Some  of  the  letters  referred  to  were  first 
brought  Into  tbeeontroversy  on  tbecroaa- 
exaiblnatlon  of  the  appellee.  We  think 
they  were  proper  subjects  of  cross-exam- 
ination, as  tbey  tended  to  ataow  tbe  valne 
put  opon  bis  servleeB  by  appellee  blmaelt, 
and  what  paymeuts  bad  been  made.  It 
was  also  proper  for  appellee  to  givein  evK 
dence  such  other  letters  as  be  bad  written 
to  appellants  on  the  same  subject,  bat  in 
the  state  of  the  lasnes  soch  evidence  could 
not  be  considered  tor  the  purpose  of  estab- 
ll»blng  a  defense  not  pleaded.  The  verdict 
of  tbe  Jury  conclusively  shows  that  no 
such  defease  was  establlsbed,  and  there- 
fore neither  the  remarks  of  the  court  nor 
the  Instructions  given  did  any  barm  to 
any  one.  Under  tbe  circumstances,  the 
refusal  of  the  conrt  to  give  tbe  laatroe- 
tlooB  naked  by  appellaatSt  or  glvins  tbe 
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OD«  as  modified,  cannot  be  eonatdered 
reversible  error.  Some  of  those  refased 
were  fully  covered  by  other  inBtructlons 
given,  and  some  uf  them  related  tu  aa  1s- 
flue  not  In  the  case.  We  have  examined 
the  court's  charges  bearlfiff  on  the  other 
<luesttons  wblch  arise  in  the  ease.  No  par- 
ticular oliieetlOB  Is  pointed  ont  to  any  of 
them.  We  think  there  was  no  error  In 
fllvtnK  them.  The  other  qaeatlons  pre- 
aented  relate  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  against  one 
or  both  of  the  appellants,  and  that  the 
verdict  Is  excessive.  Upon  these  ques- 
tions the  evidence  la  confllctlaK.  This 
«onrt  will  not  weigh  It.  We  find  no  re> 
▼erslble  error  In  the  record.  Judgment 
Affirmed,  at  costs  of  appellants. 


(7  Ind.  App.  5T3) 

JESSUP  T.  JBSSUP  et  aL 
<Appelhite  Court  of  Indiana.    Oct  11.  1888.) 
firQcismox  or  Lumaot— PaooBomiB  —  PaoDtro- 

noN  OF  LUITATIO  IH  COUKT— WhIN  NiOXUAaT. 

1.  Where  a  comi^nt  states  a  cause  of  ao* 
tion  oktitlinK  a  ^aintiff  to  some  rrtief,  thougli 
not  to  all  demaDded,  it  Is  error  to  sustain  a 
demarrer  thereto  for  want  of  snfficient  facts. 

2.  Rev.  SL  1881,  S  2545.  providins  that 
whenever  any  one  shall  repreaent  to  the  conrt 
havioff  probate  Jurladiction  that  an  Inhabitant 
of  the  coanty  is  of  nnsonnd  mind,  and  Inca- 
pable of  tDanaKins  hla  estate,  an  imue  as  to 
fluch  pmon'i  Banfty  shall  be  tried  a  jnry, 
authorizes  any  person  to  hutitnte  each  proceed- 
inSB. 

3.  In  such  a  proceeding  it  is  not  necessary 
to  Join  as  a  party  defendant  a  person  who  pre- 
^onaly  Institatea  like  moceedinn.  in  which  a 
jndament  was  rendoea,  an><rfndn9  one  of  de- 
fendants gnaidian  of  the  person  whose  In- 
sanity Is  in  issne,  bnt  which  jodsment  Is 
claimed  to  be  void  becaase  rendered  without 
jurisdiction  of  snch  person. 

4.  In  t^se  the  production  In  court,  required 
by  Bev.  St.  1881,  I  2546,  of  one  whose  sanity 
Is  et  issue.  Is  dispensed  with  ander  Bev.  St. 
IbSl,  S  2547,  providing  that  It  may  be  dis- 
pensed with  if  the  court  is  satisfied  that  the 
person  cannot  be  produced  In  court  without  in- 
jnry  to  his  health,  it  is  necessary  that  process 
foe  served  on  him  in  order  to  give  tiie  court  ]n- 
risdletlou. 

Appeal  from  etrcalt  court,  Oreone  coun- 
ty ;  Geonee  W.  Bntf.  Judge. 

Proceeding  by  Ella  Jesaup  to  determine 
the  sanity  of  Jobu  W.  Jeasnp,  one  or  de- 
fendants. From  a  Judftment  sustaining  a 
demurrer  to  the  petition,  petitioner  ap- 
peals. Reversed. 

Fowler  ft  Pickens  and  Gavins  ft  Cavlns, 
tor  appellant.  Emerson  Short,  for  ap- 
pellaea. 

ROSS,  J.  The  appellant  filed  bercom- 
plamt  In  the  court  below,  alleging.  In  sub- 
stance, that  she  Is  the  wile  of  the  appellee 
John  W.  JessDp,  who  Is  a  resident  uf  said 
Greene  eouDty,  and  a  person  of  unsound 
mind,  and  Incapable  of  managing  his 
own  estate,  consisting  of  personal  prop- 
erty and  real  estate  of  tbe value  of  910,000. 
She  then  avers  that  the  appellees  Frederick 
L.  JesBup  and  Charlotte  Jesaup  have  the 
charge  and  custody  of  said  John  W.  Jes- 
Bup;  that  said  Frederick  L.  .lessup  Is  pre- 
tending to  act  as  guardian  of  said  John 
W.  as  an  insane  person,  by  virtue  of  ma 


appointment  from  the  Greene  circuit  court, 
wblch  appointment  sheaTers  la  Illegal  and 
Told,  because  made  without  summona, 
notice,  or  procesa  of  any  character  what- 
ever havlDg  been  Issued  by  the  clerk  of  ths 
Greene  circuit  court  against  said  John  W. 
Jessnp,  or  against  any  person  or  pemona 
bavlog  charge  or  custody  of  blm ;  that  no 
sammons.  notice,  or  process  tif  any  char- 
acter was  ever  served  upon  him,  or  upon 
any  person  having  charge  or  custody  uf 
him;  that  tbe  record  falls  to  show  that 
any  summons,  notice,  or  process  of  any 
kind  was  ever  served  on  blm,  and  that  he 
never  bad  any  notice  of  said  prueeedlngs; 
that  he  was  not  present  In  court,  and 
that  the  record  of  aald  proceedings  shows 
that  he  was  not  In  court,  and  that  he  had 
no  notice  whatever  of  said  proceedings. 
It  was  alau  averred  that  said  John  W, 
Jeasup  resided  In  said  county,  and  within 
eight  miles  of  the  county  seat  thereof,  at 
tbe  time  said  proceedings  were  Inatltuted 
and  bad,  and  that  be  could  have  been  pro- 
duced In  conrt  without  Injury  to  bis 
health,  and  that  tbe  record  of  said  pro- 
ceedings does  not  show  that  he  could  not 
be  produced  In  court.  It  is  also  dlsclused 
by  the  allegations  of  tbe  complaint  that 
tbe  Judgment  complained  of  waa  rendered 
In  September,  1887,  and  that  tbe  appellant 
did  not  become  tbe  wife  of  said  John  W. 
Jeasnp  until  In  January,  1889.  After  ak 
leging  that  the  appellees  Frederick  L. 
JesBup  and  Charlotte  JesBup  have  d^ 
prlved  said  John  W.  Jessup  of  bis  prop- 
erty and  liberty,  she  asks  that  they  be  re- 
quired to  produce  him  in  court,  and  that 
bis  aanlty  be  Inquired  Into,  and.  If  found 
to  be  Insane,  and  Incapable  of  mauagtaig 
bis  estate,  that  a  guardian  be  appointed, 
etc.  The  complaint  la  In  two  paragraphs, 
the  above  summary  embracing,  In  sub- 
stance, all  of  tbe  material  parte  of  each 
paragraph.  A  demurrer,  filed  by  the  ap> 
nellee  Frederick  L.  Jassup,  was  sustuf  oed 
to  each  paragraph  of  tbe  complaint,  and 
upon  this  ruling  Is  predicated  the  errors 
assigned  tor  review. 

We  have  not  been  favored  with  a  brief 
by  the  appellees,  hence  are  not  advised 
upon  what  theory  the  court  held  tbe  com- 
plaint to  be  Insufficient.  The  demurrer 
was  addressed  to  each  paragraph,  and 
contained  tour  reasons,  naro^:  First, 
"that tbe plalntUf  baa  not  tbe  legal  ca- 
pacity to  sue;**  second,  "that  neither  of 
said  paragraphs  state  facts  suflScient  to 
constitute  a  goodcause  of  action;"  third, 
"that  in  each  paragraph  of  the  complaint 
two  causes  of  action  have  been  improp- 
erly Joined ; "  and,  fonrtb,  '  that  there  Is  in 
each  paragraph  of  said  complaint  herein 
a  d^ect  of  partly  defendant  In  this :  that 
Isalab  D.  Myers  Is  not  a  party."  If  the 
complaint  stated  a  cause  nf  action  enti- 
tling theappellant  to  some  rellel,  although 
not  all  demanded.  It  was  error  to  sustain 
the  demurrers  thereto  for  want  of  suffi- 
cient facts.  Morgan  v.  Hallway  Co.,  180 
Ind.  101.  38  N.  E.  Rep.  548.  Tbe  theory  of 
tbe  complaint,  Judging  from  Its  general 
tenor.  Is  an  application  under  the  statute 
(section  2545,  Rev.  St.  1881)  to  have  the 
sanity  of  ^ald  John  W.  Jessup  Inquired 
Into,  and.  If  found  to  be  of  uneound  mind, 
andlncapabte  of  managing  bla  own  a» 
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tate,  lor tbe  appointment  ol  a  guardian. 
Section  ^5.  supra.to  as  follows:  "When- 
ever any  person  shall,  hy  statement  in 
writing,  represent  to  the  conrt  having 
probate  Jurisdiction  In  any  county  that 
any  Inhabitant  of  such  county  Is  a  person 
of  unsoand  mind  and  Incapable  of  man- 
aginx  talB  own  eetate,  such  court  aball 
cause  such  pprson  to  be  produced  In  court, 
and  sball  canse  an  Issue  to  be  made  by  the 
clerk  of  such  court,  denying  tbe  facts  set 
forth  in  such  statement;  which  issue  shall 
be  tried  by  a  Jury,  to  be  Impaneled  under 
the  direction  of  said  court."  It  seema 
clear,  therefore,  under  this  statute,  tbat 
any  person  may  tile  the  petition;  hence 
the  drat  cause  for  demurrer  was  not  well 
taken. 

The  facts  alleged  concerning  tbe  appoint, 
mentofthe  appellee  Frederick  L.  Jessup 
by  the  Greene  circuit  court  as  guardian 
of  said  John  W.  Jessup  is  simply  matter 
in  anticipation  of  defense.  While  It  la  not 
always  good  or  safe  pleading  under  the 
Code  to  anticipate  In  a  complaint  the  de- 
fendant's defense,  It  Is  often  done,  and 
when  pleaded,  and  properly  avoided,  will 
not  weaken  tbe  complaint.  If  a  plain  tltt 
anticipates  and  sets  up  in  his  complaint  a 
defenHC  wblcIi,U  pleaded  by  the  defendant, 
would  be  a  bar  to  the  action,  and  be  does 
not  also  allege  tacts  sulQclent  to  avoid 
■nch  defense,  bis  complaint  will  aoc  be 
BuSiciont  to  withstand  a  demurrer  for 
want  of  facts.  Morgan  v.  Railway  Co., 
snpra.  Should  Isafab  D.  Myers,  who  filed 
the  petition  in  the  proceedings  set  forth  In 
the  complaint,  under  which  the  appellee 
Frederick  L.  .lessnp  claimed  to  be  acting, 
have  been  a  party  to  this  action?  We 
think  not.  While  he  was  tbe  petitioner, 
he  was  not  a  party  to  the  Judgment,  and 
would  not  beatfected  by  its  reversal.  But, 
eren  if  he  would  be  affected,  he  was  not 
a  necessary  party,  for  tbe  reason  that  this 
action  Is  not  to  set  aside  tbat  Judgment, 
bnt  i»  an  Independent  action.  In  which 
that  Judgment  is  simply  anticipated  ass 
defense.  This  leads  to  the  consideration 
of  the  vital  question  In  the  case.  vli.  are 
tbe  facts  pleaded  sufficient  to  avoid  the 
defense  anticipated  in  the  complaint? 
Counsel  very  earnestly  Insist  tbat  the  facta 
pleaded  show  tbut  the  Judgment  of  the 
Greene  circuit  court,  appointing  Frederick 
L.  Jesaup  guardian  of  hla  eoappellee  John 
W.  JesHup,  is  void  forwaut  of  Jurisdiction. 
It  la  too  well  settled  to  require  this  court 
tn  elaborate  on  the  question  that  a  per- 
sonal Judgment  rendered  by  a  court  with- 
out Jurisdiction  of  tbe  person  is  an  abso- 
lute nullity.  Moyer  v.  Bucks,  2  Ind.  App. 
571.  28  N.  £.  Rep.  992;  Mitchell  v.  Gray,  18 
Ind.  123;  Nicholson  v.  Stephens,  47  Ind. 
185,  and  eases  cited;  State  v.  Ennis,  74 
Ind.  17;  Cavanangh  v.  Smith.  84  Ind.  1180. 
Jurisdiction  over  the  person  of  a  defend- 
ant can  be  acquired  either  by  service  of 
process,  as  provided  by  the  statute,  or  by 
his  voluntary  appearance  and  tinbmtsBlon 
to  the  Jnrlsdlctlnn.  McCormuck  v.  Bank, 
BS  Ind.  406:  Panlus  v.  Latta,  98  Ind.  34. 
It  Is  also  well  settled  that  a  Judgment 
rendered  by  a  court  of  competent  Jurisdic- 
tion, whlcb  Judgment  on  lis  face  appears 
to  be  regular,  may  be  voidable,  but  Is  not 
▼old.  Earle  t.  Earle,  81  Ind.  ST;  Smith 


T.  Hess,  Id.  424;  Kingman  r.  Paulson,  IS 
Ind.  5U7,  26  N.  E.  Rep.  393;  Palraerton  v. 
Hoop,  131  ind.  2S,  3U  N.  E.  Bep.874.  Wbea 
a  Judicment  rendered  by  a  court  of  general 
Jurisdiction  Is  attacked  collaterally,  and 
tbe  record  is  silent  upon  the  subject  of  Jd- 
rtsdietlon  of  tbe  peraoa  of  tbe  tlefandant. 
it  wlU  be  preanoied  that  tbe  eonrt  bed 
Jurisdiction.  Railroad  Co.  V.  Biirree,  Si 
lud.  »3;  Cavanaugh  Smith,  84  Ind.SSO: 
Cassady  v.  Miller,  106  Ind.  69.  6  N.  G.  Rep. 
713;  Nichols  v.  State,  127  Ind.  406.  26  K.  E. 
Rep.  839.  Tbe  complaint  under  consider- 
ation contains  a  direct  averment  that  tbe 
record  of  the  proceedings,  adjadglDir  nid 
John  W.  Jessup  to  be  a  person  of  DBBoimd 
mind,  and  appoiotlnK  the  appdlee  Fred- 
erick L.  Jessup  bis  gnardlan,  ahow  "that 
said  John  W.  Jessup  was  not  presoit  In 
court,  and  had  no  notice  whatever  of  said 
proceedings."  Ordinarily. each  aoafflrma- 
tlve  showing  by  the  record  itself  would  be 
aufficlent  to  overthrow  the  Judgment. 

It  Is  true  tbat  In  proceedlngaM  tbla  kind 
tbe  statute  makes  no  direct  prorMoB  fior 
the  Issuing  and  service  of  a  anmraona  on 
tbe  person  whose  sanity  fs  to  be  Inquired 
into,  but  It  does  provide  that  aucb  person 
shell  be  produced  In  court.  While,  In  or- 
dinary actions,  tbe  issuing  of  a  sammons, 
and  its  service  In  some  one  of  tbe  way* 
prescribed  by  the  statute.  Is  sufficient  to 
give  the  court  Jurisdiction  over  tbe  peraon 
of  the  defendant.  In  proceedtnga  like  these, 
extraordinary  In  their  nature,  because 
tbey  affect  the  liberty  of  the  defendant. 
Jurisdiction  Is  acquired  only  by  his  pro- 
duction in  court,  (nnless  It  Is  establlsbed 
to  the  satisfaction  of  the  court  tbat  tab 
production  In  conrt  would  be  Injniiona  to 
bis  health,)  or  by  his  appearance.  In  tbe 
case  of  FIscuB  v.  Turner,  125  Ind.  4fi.  2i  K 
E.  Rep. 662, in  couHtruIug  section  ^7,Rev. 
St.  IttRl.  which  is  as  follows:  **If  tbe 
court  sball  be  satisfied  the  person  alleged 
to  be  of  unsound  mind  cannot,  wlttaont 
Injury  to  his  health,  be  produced  In  court, 
such  personal  appearance  may  be  dis- 
pensed with,**— the  court  aaya:  "We  think 
the  object  sought  to  be  attained  bjtbe 
enactment  of  this  section  was  tbe  preven- 
tion of  frauds  in  procuring  Terdlcta  and 
Judgments  of  insanity  without  an  actual 
opportunity  to  the  defendant  of  being 
heard.  For  this  leason  tbe  la  w  requires 
that  tbe  party  charged  with  belns  Inaane 
shall,  if  possible,  be  produced  In  open 
court,  in  order  that  be  mayhear  and  have 
actual  knowledge  of  what  is  being  done, 
and  may  meet  the  witnesses  face  to  face. 
As  the  party  charged  in  such  a  case  may 
be  deprived  of  bis  property  and  of  bis  lib- 
erty. It  was  doubtless  thought  by  the  lex- 
Islatare  that  it  was  as  Important  that  be 
ahonld  be  actually  present,  as  It  wciuld  be 
tt  he  werecbarged  with  a  criminal  ottense." 
Proceedings  of  this  nature  are  not  of  an 
ex  parte  character,  but  are  strictly  ad- 
versary. While  It  might  be  contended 
with  sume  plausibility  tbat  the  proceed- 
ings are  for  the  exclnslve  benefit  of  the 
person  whose  sanity  Is  to  be  Inquired  Into, 
the  more  sensible  view  la  that  It  Is  hta  lib- 
erty and  property  which  he  la  to  be  de- 
prived of.  and  should  not  be  taken  from 
him  without  an  opportunity  to  be  beard. 
To  deprive  one  of  rither  bla  property  or 
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bla  liberty  witkoat  an  opportunity  to  be 
heard  would  be  tn  strict  contravention  of 
the  principle  that  the  rlglit  to  be  heard 
and  defended  iB  the  foandatlun  atone  up- 
on which  tbe  etablUty  of  oar  free  xnTern- 
ment  atanda.  That  one  asiiallecl  either  Id 
hU  person  or  concerning  bla  property  shall 
hare  bis  day  in  court,  and  be  Kiren  an  op- 
portunity to  d^end,  la  a  principle  of  nat- 
ural jnatlee,  recoffDlzed  by  all  civilized  nn- 
tlons  of  the  world,  but  by  none  more 
atrlctly  adhered  to  than  the  courts  of  this 
cunntry.  In  fact,  thelramera  of  thecon- 
■titntion  of  the  United  States, feariog  that 
this  right  might  In  aomS  manner  be 
abridged  or  taken  away.lngrafted  therein 
tbat  ''^no  atate  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  nr 
immunities  of  cltlsensol  the  United  States, 
nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property  without  dne  pro- 
cess of  law;  nor  deny  to  any  person  with- 
in ita  loriKdictlon  the  equal  protection  of 
the  laws.*  Article  14,  $  1.  Any  prorl- 
slon  of  our  statute  which  would  permit 
one  to  be  deprived  of  bis  liberty  without 
due  process  ut  law  would  be  in  direct  con- 
flict with  the  constitution  of  the  United 
States,  and  void.  If  wa  are  to  construe 
section  ^5  as  waiving  the  service  of  pro- 
cess, which  it  does,  requiring,  however. 
Instead  thereof,  the  actual  production  of 
theperaun  of  the  defendant  In  court,  and 
section  2547  as  waiving  the  production  of 
the  person  of  the  defendant  without  the 
service  of  process  on  him,  there  would  be  a 
vesting  of  Jurisdiction  over  the  person  wltb- 
ontany  process  whatever.  This  we  think 
to  be  a  strained  oonstmetfon,  but  think 
rather  that  It  was  obviously  the  Inten- 
tion of  the  legislature  to  provide  that,  In 
case  the  defendant  could  not  be  produced 
in  court  without  Injury  to  his  health,  bis 
production  should  be  dispensed  with,  pro- 
vided he  had  been  served  with  process. 
In  the  case  of  Martin  v.  Hotslnger,  180  Ind. 
555,  80  V.  E.  Kep.  52S,  the  court  says: 
"But,  while  this  is  true,  and  while  there 
may  be  a  valid  Inquest  and  Judgment  In 
such  cases  without  notice,  when  the  party 
is  present,  It  is  otherwise  when  he  is  not 
present,  and  is  not  represented  by  some 
one  authorised  to  appear  for  him.  While 
the  statute  does  not  in  terms  provide  for 
notice,  the  proceedings  are  of  such  a  char^ 
acter  that  they  cannot  be  ex  parte  and  be 
valid.  It  the  statute  w  as  to  be  constraed 
as  authorising  proceedings  of  an  ex  parte 
character,  It  would  be,  to  that  exent.  la 
conflict  with  the  constitution  of  the 
United  States,  and  void.  The  proreeding, 
UsQccesiifuI,  results  In  the  deprivation  of 
both  liberty  and  property.  The  guard- 
ian, when  appointed,  Is  guardlen  of  both 
person  and  estate ;  and  under  the  constl- 
totion  no  man  can  be  deprived  of  either 
liberty  or  property  without  due  process 
of  law.  Be  Isentltled  ttihls  daylnconrt." 
A  Judgment  rendered  without  jurisdiction 
is  abstilntely  void,  and  not  merely  voida- 
ble, and  a  void  Jodgment  may  lie  attaclcnd 
at  any  time,  and  in  any  manner.  We 
think  the  facts  stated  In  each  paragraph 
of  the  complaint  were  sttfflclent,  and  the 
court  erred  In  overruling  the  demurrer 
thereto,  lor  which  the  Jodgment  mast  be 
reversed. 


CO.  a.  STEWABT.  1019 

The  appellee  John  W.Jessnp having  died 
pending  this  appeal,  the  Jodgment  of  re- 
versal Is  entered  as  <a  the  date  of  aubmls- 
Blon. 


(7  Ind.  Ap]>.  661) 

INDIANA  STONB  Oa  at  aL  v.  STEWART. 
(Appellate  Ooort  of  Indhma.  Oct  10,  1898.) 
CovTRiBDTOBT  NioLisBxaa  —  Aonov  Toa  Psi^ 

Boicix  Injdribs—Habhubs  Erbob— Couruim 

— Spboxal  Vbkdiois. 

1.  It  is  error  to  duuxe^  In  an  action  for 
personal  Injuries,  that  If  defendants  could,  by 
reasonable  care,  have  prevented  the  Injury, 
ther  are  liable,  notwltfastandins  plaintiff  was 
guilty  of  contributory  negligmce. 

2.  The  error  in  ffiving  anch  instruction  Is 
not  cured  bj  stating  In  others  that  the  rule  Is 
that,  without  freedom  from  oontributory  ne£> 
ligence.  there  could  be  no  recovery  by  plaintiff. 

3.  It  is  not  error  to  refuse  to  require  an 
unnecessary  ellcgation  «rf  a  complaint  to  be 
made  more  specific. 

4.  A  complaint,  in  an  action  for  personal 
injuries,  which  shows  that  defendants  niled  to 
use  reasonable  care  to  provide  plaintiff  a  safe 

Elace  in  which  to  work  while  In  their  employ, 
I  sufficient 

6.  It  is  not  error  to  refuse  to  require  the 
iuT  to  make  objectionable  answers  to  certain 
interrogatories  more  specific,  where  no  enswen 
which  could  have  been  given  would  have  eon* 
trolled  the  vwdict,  whai  taken  in  eonnecthw 
with  the  answos  to  the  remiUning  iuterrogSF 
tories. 

Appeal  from  circolt  conrt,  Lawrence 
county;  R.  W.  Mlera,  Judge. 

Action  by  George  Stewart  against  the 
Indiana  Stone  Company  and  others  for 
peraonai  Injuries  caused  by  delendants* 
negligence.  From  a  Judgment  entered  »n 
the  verdict  of  a  Jury  In  favor  of  plaintiff, 
defendants  appeal.  Reversed. 

J.  E.  Borulf.  Robert  N.  Palmer,  Doncan 
ft  Bflttman,  John  R.  East,  and  Finch  ft 
Finch,  tor  appellants.  M.  F.  Dunn,  lor 
appellee. 

GAVIN.  G.  J.  The  appellee  recovered 
Judgment  fur  Injuries  received  by  him  while 
working  In  appellants'  quarries.  In  bis 
complaint  he  alleges,  among  other  things, 
that  be  was  employed  to  scabble  stone, 
and  for  no  other  purpose.  That  while 
ngaged  In  this  work.  In  a  aaftt  place,  "the 
delendanta,  by  th^r  agenta  and  employes, 
ordered  and  directed  him**  to  leave  the 
sate  place,  and  go  to  work  in  a  place 
which  was  nuBafe,  as  they  well  knew, 
where  he  was  Injured  withoot  any  fault 
upon  his  part,  and  without  any  knowl- 
edge of  the  danger,  bnt  believing  the  place 
to  be  safe  and  secure.  The  want  of  safety 
waa  caused  by  a  large  box  which  was  In- 
anfflclently  secured,  and  fell  upon  him,  by 
reason  of  appellants'  negligence. 

There  was  no  reversible  error  in  the  ae* 
tton  of  the  conrt  in  overruling  appellants* 
motion  to  make  the  complaint  more  sp^ 
clflc.  The  motion  was  directed  to  an  all^ 
Satlon  which  was  In  Itself  annecessary, 
and  which  made  the  complaint  no 
stronger  than  it  would  have  been  with- 
out it.  Itisdlfflculttoperertvebovthere 
could  be  reversible  error  In  refusing  to 
make  more  specific  an  unnecessary  allega- 
tion. Alleman  v.  Wheeler,  101  Ind.  141, 
Elliott's  App.  Proe.  9  665. 
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NMtber  Is  the  cumplalnt  liable  on  de- 
marrer  to  the  objectlun  artced  agalnet  It. 
ItB  allegatlODS  plainly  are  tbat  the  change 
of  place  of  working  waa  madA  by  appel- 
lants' order.  Tbls  is  the  general  allega- 
tion In  the  pleading,  the  effect  of  which 
la  not  llmttpd  by  the  anbseqnent  aver- 
mentB.  The  law  la  well  settled  that  It  Is 
the  duty  of  the  master  to  use  reaannable 
care  to  provide  his  employes  with  a  safe 
working  place,  and  with  safe  appliances 
and  machinery.  Matchett  v.  Railway  Co., 
182  Ind.  834.  SI  N.  £.  Kep.  792;  Rogers  t. 
Leyden.  127  Ind.  60,26  N.  E.Rep.  210;  Rail- 
way Co.  V.  Roeseb,  126  Ind.  445,  N;  E. 
Rep.  171 ;  Pennsylvania  Co.  t.  Bargett. 
(Ind.  App.)83N.  B.  Rep.  914.  The  com- 
plaint shows  a  clear  violation  of  this 
duty. 

Nameroos  Interrogatories  were  an- 
swered by  the  Jary,  and  returned  witb 
their  general  verdict.  As  one  cause  for 
new  trial,  appellants  present  the  refuBBl 
of  the  eoart  to  require  several  of  the  an- 
swers to  be  made  more  speclflc.  The  an- 
swers to  the  9th,  11th,  and  14th  questions 
were  fair  and  complete.  The  answers  to 
the  10th,  12th,  and  IStb  were  more  or  lens 
objectionable.  No  answers,  however, 
which  could  have  been  given  to  these  In- 
terrogatories, would  have  controlled  the 
verdict,  when  taken  In  connecttun  with 
the  answers  made  to  the  remaining  Inter- 
rogatories. This  being  true,  there  was  no 
harmfnl  error  in  the  court's  action.  Rail- 
way Co.  v.  Hedges,  105  Ind.  898,  7  N.  E. 
Rep.  SOI ;  Railway  Co.  t.  Asbary,  120  Ind. 
280,  22  N.  £.  Rep.  140. 

Another  cause  for  new  trial  arises  from 
the  giving  of  the  sixth  Instmetlon  asked 
by  plaintiff,  which  reads  as  follows: 
"Although  the  law  is  that.  If  the  defend- 
ant be  shown  to  he  guilty  of  negligence, 
the  plaintIR  cannot  recover  If  he  himself 
be  BbowQ  to  be  guilty  of  contributory 
negligence  which  may  have  bad  some- 
thing to  do  In  eansing  the  accident,  yet 
the  contributory  negligence  on  plalutiff's 
part  would  not,  and  could  not,  exonerate 
the  defendants,  and  prevent  tbeplaintift 
from  recovering,  if  It  be  shown  that  the 
defendants,  by  the  exercise  of  rvasonable 
care  and  prudence,  might  have  avoided 
theconsequeacuB  of  plaintiff's  negligence, 
and  have  prevented  the  Injury  to  him, 
should  you  find  be  was  Injured."  This 
Instruction  wn  must  regard  as  radically 
erroneous.  To  sustain  It  would  be  to 
subvert  the  whole  doctrine  of  contribu- 
tory negligence  as  it  has  been  asserted  and 
enforced  In  our  courts  from  an  early  day. 
The  contrlbntory  negligence  mferred  to 
In  the  latter  part  of  this  Instruction  Is 
plainly  that  which  la  ordinarily  under- 
stood to  be  intended  by  the  use  of  this 
term,— that  Is,  negligence  of  Ibe  plaintiff 
which  contrlbntos  as  a  proximate  cause 
to  the  accident.  That  such  contributory 
negligence  defeats  his  right  of  recovery, 
notwithstanding  the  fact  that  the  negli- 
gence of  the  master  waa  also  a  proximate 
cause  of  tbe  accident,  la  a  rule  firmly  es- 
tablished by  many  decisions  in  our  state. 
To  say  that  If  the  master,  by  reasonable 
care,  conid  have  prevented  tbe  injury,  be 
shall  respond  in  damages,  notwithstand- 
ing the  contributory  negligence,  would  be 


to  nullify  the  whole  doctrine,  for  the  mas- 
ter would  not  in  any  event  be  liable,  on- 
less  reasonable  care  upon  bis  part  would 
have  prevented  tbe  injury.  President.  «tc. 
V.  Dnsouebett,  2Ind.  GS6;  Railway  Go.  v. 
(iraham,  46  Ind.  239;  Pennsylvania  Co.  v. 
Gallentine,  77  Ind.  322;  Railway  Co.  v. 
Hlltxbauer.  99  Ind.  4S6;  Stevens  v.  Boad 
Co.,  Id.  392 :  City  of  Ft.  Wayne  v.  Coombs, 
107  Ind.  75,  7  N.  E.  Rep.  743;  Evans  v. 
Express  Co.,  122  Ind.  362,  23  N.  E.  Rep. 
1039;  Matchett  v.  Railway  Co.,  132  Ind. 
837.  31  N.  E.  Bep.  792.  In  the  late  case  of 
BaUway  Go.  v.  Graff,  182  Ind.  13,  SI  N.  E. 
Bep.  460,  It  tBsald.  "Citation  of  author- 
ity Is  hardly  necessary  tbat  In  actions  of 
this  cbarncter  iu  tbls  state  tbe  complaint 
must  show  a  case  of  unmixed  negllgenee 
upon  the  part  of  the  defendant. '  Also: 
"It  is,  however,  essential  that  it  be  clear- 
ly shown  that  the  Injured  party  was  free 
from  contributory  negligence."  There  la 
one  class  of  cases  wherein  an  Instruction 
of  this  character,  properly  limited  to  tbat 
case  alone,  might  be  sustained,  and  that 
is  where  the  Injury  is  proximately  caused 
by  the  negligence  of  defendant,  committed 
after  he  had  become  aware  of  plalntlfTa 
danger.  Busw.Pers.  Injur.  SlOl ;  Bail  way 
Co.  V.  Hlatt,  17  Ind.  1U3.  Thla  principle 
ta  recognised  In  Evans  t.  Express  Co., 
supra,  where  It  Is  said:  '*The  ground 
uiHin  wblch  a  plaintiff  may  recover,  not- 
withstanding his  own  negligence.  Is  tbat 
tbe  defendant,  after  becoming  aware  of 
the  danger,  failed  to  use  a  proper  degree 
of  care  to  avoid  injuring  him."  There  la 
In  tbe  instrnction  under  consideration  do 
aueb  qnaltflcatlon  as  would  limit  the  prin- 
ciple laid  down  to  sucb  cases  as  tbeae,  but 
the  proposition  is  broadly  asserted  that 
the  plaintiff  may  recover,  notwltbstand* 
Ing  his  own  contributory  negligence,  if  the 
exercise  of  reasonable  care  upon  the  part 
of  tbe  defendant  would  bave prevented  tbe 
injury.  Altbougb  tbe  Jniy  were  in  other 
instructions,  as  In  this,  told  that  tbe  rale 
was  that  without  freedom  frum  contrlb- 
ntory negligence  there  could  be  no  recov- 
ery, still  such  statements  did  not  correct 
the  error  In  this  one.  An  Instmetiun  so 
radically  wrong  could  only  be  cured  by  a 
withdrawal,  Lower  v.  Franks,  115  Ind. 
840. 17  N.  £.  kep.  680;  Blnna  v.  State,  66 
Ind  438. 

Some  other  errors  bave  been  urged,  but 
ttaelr  consideration  Is  unnecessary.  The 
Judgment  Is  reversed,  witb  Instructlona 
to  sustain  the  motion  lor  new  trial. 

(7  lad.  App.  BSL) 

DAENBLL  v.  SALLEB. 

(Appellate  Court  of  Indiana.    OcL  12,  1893.) 

Hauoiodb  Frosecdtiox  —  Wheh  Actios  Idas— 
Fkobablb  Caubb — Etidbncb. 

1.  One  good  parasraph  In  a  compli^t  Is 
Btifficient,  as  against  asaixnments  of  error  to 
the  effect  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  actloa, 
and  that  the  court  below  erred  in  overrulius 
the  demorrw  thereto. 

2.  In  an  action  for  maUcloos  prosecntitMi, 
the  fact  that  plaintiff  was  bound  over  by  the 
examining  court  to  await  tlie  action  of  the 
grand  jury  Is  not  such  evidence  of  probable 
cause  as  to  rdifive  defendant  from  liahilit^. 

3.  There  is  no  available  error  in  stnking 
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out  of  one  answer  matter  admissible  under  an- 
other. 

4.  Eridence  that  a  charge  against  plaintiff 
was  referred  to  the  grand  jury,  uat  they  failed 
to  indict,  and  that  the  accused  was  th«i  di»- 
cbarged  bjr  the  court,  is  sndi  a  termination  of 
the  prosecntloD  aa  to  enable  an  action  for  ma- 
Ueioaa  prosecntion  to  be  maintained. 

6.  In  an  action  for  malieions  proteontion, 
where  plaintiff  prored  his  dtsdiarge  br  Hm 
jndge^B  entries  on  the  criminal  docket,  wlthoat 
Itrodoelnc  an  enter  in  the  wder  boolc,  it  will  be 
imsnmea  that  thera  waa  no  order  book  uitrj* 
thongh  snch  ttitrj  ahonld  have  been  made, 

B.  Unless  a  woper  qnestioa  is  asked  the 
witness,  an  error  In  refasing  an  otter  to  proTe 
la  not  arailable  on  appeal. 

Appeal  from  circuit  court,  Qreene  coun- 
ty;  J.  C.  BtiKgB,  Judge. 

Action  by  LoRan  ttallee  aRalnat  Wnilam 
N.  Darnell.  From  a  Jadecnient  for  plain- 
tiff, defendant  appeala.  Aiflrmed. 

Alexander  ft  IietBlnser.  for  appellant. 
MoBett  ft  DaTia,  for  appellee. 

OA  YIN,  C.  J.  Appellee's  complaint  was 
for  damages  on  account  ol  a  malicious 

firosecatlon.    There  was  a  trial,  verdict 
or  appellee,  and  Judgment  thereon,  over 
appellant's  motion  lor  new  trial. 

The  first  error  assigned  Is  that  "the 
eomplalnt  does  not  state  facta  sufficient 
to  eonetituts  a  cause  of  action."  The 
second  la  that  "the  conrt  below  erred  In 
OTerruUng  the  appellant's  demurrer  to  the 
complaint."  Thecomplalnt  Is  In  two  par- 
agraphs. Neither  of  these  assignments  Is 
sutBcieot  to  test  the  sntQclencj  of  the  sev- 
eral paragraphs  separatelT  Ttadrefleet 
ta  simply  to  assail  the  eomplalnt  as  a 
whole,  and  one  good  paragraph  will  be 
sufficient  tu  withstand  the  attack,  al- 
though the  othershould  be  bad.  Buchan- 
an T.  Lee,  69  Ind.  117;  Branch  v.  Faust, 
116  Ind.  464, 17  N.  E.  Rep.  89N.  One  para- 
graph  of  the  complaint  chaises  that  ap- 
pellant mailcluusly  and  wltliont  probable 
cause  instituted,  b^ore  a  Justice  of  the 
peace,  a  criminal  proceeding  charging  ap- 
pellee with  a  trespass  under  section  1961, 
Kev.  St.  1H8),  the  least  punishment  for 
which  was  a  fine  of  fSO.  The  Justice,  sit- 
ting as  an  examining  court,  bound  appel- 
lee over  to  court  to  await  the  action  of 
the  grand  Jury,  to  whom  the  matter  was 
referred.  Upon  th^r  failure  to  Indict,  be 
was  by  the  order  o(  the  coort  discharged. 
It  Is  urged  by  appellant's  eounsd  that  the 
tact  that  appellee  was  bound  over  by  the 
Justice  Is  a  conclnulve  adjudication  of  the 
existence  of  probable  cause.  Appellant's 
counsel  have  not  referred  ua  to  aay  au- 
thority directly  sustaining  this  proposi- 
tion. Counsel  rely  upon  thecaaeof  Adams 
V.  Bickuell,  126  Ind.  210,  25  N.  K.  Bep.  804. 
In  this  caee  it  la  held  that,  where  a  de- 
fendant charged  with  a  crime  within  the 
Jurisdiction  of  a  Justice  Is  tried  and  con- 
victed, this  conviction  stands,  in  the  ab. 
sence  of  fraud,  as  an  authoritative  and 
conclusive  adjudication  of  the  existence 
of  probable  cavae,  ootwltbscandlng  the 
defendant  may  haveappealed  the  cause  to 
the  circuit  court,  and  have  been  there 
tried  and  acquitted.  The  case,  however, 
talis  abort  of  maintaining  appellant's 
proposition.  There  the  Justice  sits  aa  a 
trial  court,  with  full  Jurisdiction  to  finally 


adjodleate  and  determine  the  merits  of  the 
cause.  Here  be  sits  as  an  examining 
court,  merely,  with  no  duty  to  perform, 
except  to  discharge  or  bind  over  for  fu> 
thw  investigation  by  another  tribunal,  as 
he  may  deem  the  evidence  to  warrant. 
To  hold  with  appelant  upon  this  propo- 
sition would  be  In  opposition  to  the  great 
weight  of  authority.  In  the  case  of  Bauer 
V.  Clay,  8  Kan.  685,  It  Is  held  that  the  or> 
der  ut  a  Jnstlcs  biuding  the  accused  over 
"Is  only  prima  facie,  and  not  conclusive, 
evidence  of  probable  cause."  This  hold- 
ing was  expressly  approved  by  the  same 
court  in  RfMM  t.  Hixon,  (Kan.)  26  Pae. 
Bep.  966,  where  the  question  Is  considered 
at  length.  In  Spalding  v.  Lowe,  56  Mich. 
866,  28  N.  W.  Bep.  46,  the  coort  says,  coo- 
cernlng  a  similar  claim :  "No  authority 
has  been  produced  In  support  of  It,  and 
we  think  none  nxIatB."  This  holding  is 
also  sustained  by  Ash  v.  Marlow.  20  Ohio, 
118;  Ewing  V.  Sanford,  19  Ala.  605;  Ra- 
leigh T.  Cnok.  60  Tex.  4S8:  Blcord  v.  RaU- 
roadCo.,  15Nev.  167;  Hale  v.  Boyleo,  23 
W.  Va.  234;  Bacon  v.  Towne.  4  Cnsh.  217; 
Gauea  v.  Railroad  Co..  61  Cal.  140:  Dlemer 
T.  Herber,  75  Cal.  287,  17  Pac.  Rep.  206. 
Both  upon  principle  and  the  great  pre- 
ponderance of  authority  we  are  led  to 
conclude  that  appellant's  objection  to  tba 
complaint  is  not  well  taken. 

The  matter  struck  out  of  the  answer, 
If  Bdmlsslble  for  any  purpose,  was  admis- 
sible under  the  general  denial,  which  was 
also  pleaded.  There  Is  no  available  er- 
ror in  striking  oat  from  one  answer 
matter  admiaslble  nader  another.  Hnm- 
phreye  v.  Stevens,  49  Ind.  491;  Elliott's 
App.  Proc.  §  689. 

As  a  cause  for  new  trial  it  Is  asserted 
that  the  evidence  Is  not  sufficient.  We 
are  of  opinion,  however,  that  there  la 
sufficient  evidence  to  sustain  every  ma- 
terial allegation  of  the  complaint.  As  we 
bave  already  held,  the  finding  of  the  Jus- 
tice was  not  cooclnsive  evidence  ol  prob- 
able cause.  He  sat  simply  as  an  examin- 
ing court,  and  not  to  hear  and  pass  final 
Jndgment.  When  it  appeared  that  the 
case  was  referred  to  the  grand  Jury  tor 
luvestlgatloo,  and  that  It  failed  to  Indict, 
appellee's  discharge  by  thecourt.  after  the 
grand  jury's  failure  to  return  an  indict- 
ment, was  a  termination  of  the  proseen- 
tlon.  so  as  to  enable  him  to  maintain 
this  action.  14  Amer.  &  Eng.  Eoc.  Law, 
29.  note  9;  Hower  v.  Lewtun.  18  Fla.  828; 
Lowe  V.  Wartman.  47  N.  J.  Law.  413.  1 
Atl.  Bep. 489;  Graves  v.  Dawson, 130  Mass. 
78:  Leevnr  v.  HaniUl.  57  Ind.  423;  Klchter 
V.  Koster.45  Ind.  44U;  Chapman  v. Woods, 
6  Blackf .  604. 

Complaint  Is  made  of  the  court's  refusal 
to  permit  appellant  to  prove  certain  tacts 
by  the  county  surveyor.  The  record  does 
not  show  that  any  questions  were  asked 
of  the  wltnesa.  Without  a  proper  ques- 
tion, there  Is  no  available  error  In  reject 
ing  an  offer  to  prove.  Hlgham  v.  Vanas- 
dol.  101  Ind.  160;  Tobln  v.  Young,  124  Ind. 
607,  24  N.  E.  Rep.  121;  Cltv  of  Evansvllle 
V.  Thacker.  2  Ind.  App.  870,  28  N.  E.  Rep. 
659.  The  court  permitted  the  discharge 
of  the  apprllee  to  be  proved  by  tbn  Judge^s 
entries  on  his  criminal  docket.  It  Is  in- 
sisted that  this  waa  erroneous  beeaoMtb* 
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order-book  entry  waa  the  best  evidence. 
There  Ib  nothing  In  the  record  to  show 
that  there  ever  was  any  order-book  entry. 
While  It  ta  true  that  there  la  ■  preaump- 
tion  that  aocb  a  record  waa  made  beranse 
It  uuKht  to  have  been  made,  (Elmore  v. 
OirertOD.  104  Ind.  MR,  4  N.  E.  Bep.  197,) 
Btlll  tberu  Is  also  a  preenmptlon,  and  tbia 
la  the  Btronger  preflumptlon,  that  the  ac- 
tion of  the  trial  cunrt  was  correct.  Id 
Bapp  V.  Kester,  125  Ind.  79.  25  N.  E.  Bep. 
141. Coffey,  J., apeaklnff  Tor  the  coart.tiayB: 
"Every  preaamptlon  In  favor  of  the  cor- 
rectness of  the  rnllng  of  the  trial  coort  Is 
Indulged  In  by  tbls  conrt,  and,  unless  the 
record  affirmatively  discloses  an  error  of 
which  complaint  is  made,  the  Judgment 
from  which  the  appeal  Isprusecnted  will 
be  affirmed."  Myers  v.  Murphy,  60  lud. 
282;  Carman  v.  Pulti,  21  N.  Y.  647.  Judge 
Elliott,  In  bis  excellent  work  on  Appellate 
Procedure,  says,  at  section  709:  "If  the 
appellate  tribunal  is  compelled  to  resort 
to  presumptions,  it  will  choose  that  which 
BUBtalDB  the  proceedings  of  the  trial  court, 
and  reject  that  which  would  overthrow 
them.  If  the  condition  of  the  record  la 
such  as  to  require  the  higher  court  to  act 
npon  a  preeomption,  it  will,  without  hesi- 
tation, adopt  the  presumption  that  up- 
holds the  Judgment  from  which  the  ap- 
peal Is  prosecuted. " 

The  principal  objections  to  the  Inatruc- 
tions  have  been  met  by  the  views  of  the 
law  already  expressed  In  this  opinion. 
Some  other  objections  are  made,  bat  none 
of  them  appear  to  us  tenable.  The  In- 
Btructlons  askeil  were  not  signed  by  the 
appellant  nor  by  hia  attorneys,  ao  tar  aa 
the  record  dlsclnses.  For  tbls  reason, 
there  was  no  error  in  the  court's  refusal 
to  give  them.  State  v.  8utton,  99  Ind. 
800;  Board  of  Com*rs  v.  Legg,  110  Ind. 
479,  11  N.  E.  Bep.  612;  Thornt.  Juries,  5 
169.  We  have,  however,  examined  these 
Instmctlons,  also,  and  And  that,  so  far 
as  they  ptate  the  law,  they  are  fully  and 
fairly  covered  by  those  given  tn  the  Jury. 
Having  failed  to  find  any  error  In  the  rec- 
ord for  which  thecBusesboDid  be  reversed, 
toe  lodgment  la  affirmed. 


(146  UL  399) 

SCHWEIKfQB  et  aL  V.  BXTSSBB  at  al.> 

(Supreme  Court  of  BlIntdB.   March  81,  1893.)* 

&BLIQIOD8  SooiBTiBS— Powers  op  Ecoumiabtioal 
TBiBnKAit —  CoKSTSUonox  ov  Ckubob  Rdlbs— 

EQCITT  JCKIBDICnON. 

1.  A  decisioD  of  the  lawfully  conatituted 
enpreme  judicial,  le^slatiTe,  and  admioiBtra- 
tlve  tribunal  of  a  church  denomtaiatiou  in  re- 
gard to  et^leBiastical  mattera  is,  unless  shown 
to  be  clearly  and  manifeatly  repugnant  to  the 
established  laws  of  the  deaomiQation,  binding 
and  concluBive  upon  the  civil  courts. 

2.  The  rales  of  a  church  denomination  pro- 
vided that  "the  time  and  place  of  the  seneral 
oonfereuce  shall  be  appointed  by  the  nshopB, 
with  the  consent  of  the  majority  of  the  con- 
ference." Seld,  that  such  appointmeDt,  when 
made  unanimously  by  the  conterence,  at  which 
all  the  bishc^  were  present  as  members,  was 
made  In  accordance  with  the  rules,  although  it 

'  Reported  Iqr  Louis  Boisot,  Jr.,  Bsq.,  of  the 
Obicaco  bar. 
'Rebearinff  denied  October  term,  UOSL 


did  not  amear  that  such  action  was  taken  at 
the  sunestion  of  the  biahops.  44  BL  .^i.  56tt, 
affirmed. 

3.  Said  rules  also  provided  that;  if  ne 
bishop  was  pres^it  at  the  general  conf«ence, 
the  time  ana  place  of  heading  the  next  general 
conference  might  be  appointed  by  the  oldest 
annual  conference.  Edi  that,  where  bishops 
were  present  at  the  general  conference,  the  an- 
nual conference  had  no  power  to  act  in  the 
matter,  even  though  the  bishops  and  the  gen- 
eral conference  failed  to  make  any  appoint- 
ment   44  111.  App.  566,  affirmed. 

4.  Where  the  Dishcws  and  the  general  con- 
ference have  fixed  the  time  of  its  next  meeting, 
and  no  individual  church  offtfs  to  receive  the 
conference  at  Buch  meeting.  It  is  proper  for  the 
conference  to  delegate  the  selection  of  the 
place  of  meeting  to  one  of  the  offidal  boards  of 
the  denomioation,  since  the  power  of  such  ae- 
lectiou  Ib  one  that  may  properly  be  delegated 
by  a  legislative  body.  44  lU.  App.  666,  a^ 
firmed. 

D.  Where  the  churdi  constltntlon  provides 
that  pastQrs  shall  receive  adequate  salariea, 
appoints  suitable  agendes  to  obtain  the  neces- 
sary funds,  and  declares  that  members  having 
ability  to  pay  for  the  support  of  their  pastor, 
and  refusing  to  do  so,  shall  be  "dealt  with  as 
other  gross  tranBgressora  and  sinners,"  a  rea- 
sonable comuensHtioQ  is  sufficiently  assured  to 
a  pastor  duly  anointed  by  the  proper  eccle- 
siastical authority  to  create  in  him  a  property 
right  in  the  ofiice  of  pcwtor  which  a  conrt  ot 
equity  will  recognise  and  enforce.  44  III.  App. 
5d6,  affirmed. 

Appeal  from  appellate  cnnrt,  first  dla- 

trict. 

Bin  for  InJonetloD  brooght  by  George 
Hnsser  and  otben  against  William 
tichwelker  and  others.  Complainants  ob- 
talnsd  a  decree,  whicb  waa  affirmed  by 
ths  appellate  conrt.  Defendants  appeal. 
Affirmed. 

The  other  facts  fnlly  appear  In  the  fol- 
lowing Btatement  by  BAlLBY,  C.  J.: 

This  WHS  a  bill  In  chancery,  brongtat  by 
George  Hnsser  and  others  against  Wil- 
liam Scbwelker  and  others,  to  restrain  the 
defendants  from  interfering  with  com- 
plainant Hnsser  In  acting  as  pastor  of  8t. 
John's  Society,  known  as  Noble  Street 
Church,  Chicago,  ot  the  Evangelical  Asso- 
ciation ot  North  America.  The  bill  alleges 
that  complnlnant  Husser  la  the  lawful 
pastor  of  the  aociety;  that  defendant 
Scbwelker  Is  now  acting  as  aneh  pastor, 
but  Is  not  legally  entitled  to  do  so ;  and 
that  the  other  defendants,  wbo  arc  the 
trustees  of  the  society,  support  defendant 
Schwelkerln  his  unlawful  occupation  of 
the  DUlpit,  church,  and  parsonage  of  the 
society,  and  exclude  complainant  Hnsser 
therefrom,  and  also  exclude  the  other 
complainants,  wbo  are  members  of  the 
aociety,  and  adhere  to  Hnsser  as  tbe  law- 
ful pastor,  from  worahlplne  In  tbe  chnrch 
with  HuHser  aa  their  pastor. 

The  Evangelical  AHSoclatlon  of  North 
America  Is  a  rellgloua  denomluatlon  orig- 
inally orgnnlied  about  the  year  1800, 
among  the  German  speaking  people  of  the 
state  of  Pennsylvania,  by  Jacob  Albright. 
Since  that  time  It  has  extended  into  vari- 
ous portions  of  the  United  States,  Includ- 
ing the  state  of  Illinois,  and  to  some  ex- 
tent to  foreign  couutrlea,  so  that  it  now 
embraces  %  annual  conferences,  and  has 
about  150,000  communicants.  Albright 
had  formerly  been  connected  with  the 
Methodist  Episcopal  cbnreb,  and  the  form 
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ol  doctrine,  diaclpllne,  orgaDtcatlon,  and 
chorch  goTeromeiit  adopted  by  him  and 
hie  aasoclatea  for  the  rellftlouB  bodj 
formed  by  them  n ere  to  a  very  great  de- 
gree patterned  after  tboae  of  the  denoml- 
natloD  of  wtafeb  be  was  formerly  a  mem- 
ber. The  Evangelical  AaaoRlatlon,  aw  the 
hill  allegee,  and  as  the  evidence  tenda  to 
Hbow,  la  orteanlzed  under  the  asaoclated 
or  conneetlonal  form  of  cbnrch  i^orem- 
ment,  taavlng  a  formalated  constitution 
or  code  of  rales,  known  as  the  "  Disci- 
pline, *  and  taaTing  a  system  of  graded 
ecclesiastical  exeeotlTe.  legislative,  and 
Judicial  bodies  and  ofDcers.  for  the  admin* 
totratlon  ot  Us  church  lane  and  Its  Inter- 
nal affairs,  in  and  by  which  rules  and  sys- 
tem of  government  each  local  society  or 
congregation  Is  n  subordinate  member  of 
the  general  organization,  and  all  such 
bodies,  offlcem,  and  aocicitlca,  a«  well  as 
the  lodlTidnal  members  of  the  denomina- 
tion, are  aabject  to  the  provisions  of  the 
Discipline.  The  various  bodies,  supremo 
and  subordinate,  which  conetltnte  the 
denominational  orgaolxatlon,  stated  In 
the  order  of  tbelr  priority,  an?  a  general 
conference,  annual  conference,  quarterly 
conferences,  societies  or  congregations, 
and  classes.  The  general  conference,  in 
which  is  vested  the  supreme  leglslatlre. 
Judicial,  and  ezecutlre  authority  of  the 
denomination.  Is  a  representative  body, 
convening  quadrennially,  and  being  com- 
posed, in  addition  to  the  bishops  and  cer- 
tain other  denominational  officers  who 
■ro  ex  ofllelo  members,  of  delegates  se* 
leeted  by  and  reprcaentlng  the  several  an- 
nnal  conferences,  the  basis  of  representa- 
tion being  one  del^ate  for  every  fourteen 
members,  and  for  every  Iractlon  of  seven 
or  over,  of  the  annutil  conferences.  An 
annual  conference  Is  held  each  year  in  each 
of  the  several  districts  Into  which  the  ter- 
ritory occupied  by  the  denomination  Is 
divided,  and  la  composed  of  all  the  itiner* 
ant  preachers  within  the  respective  dis- 
tricts who,  by  ordination,  are  In  full  con- 
nection with  the  ministry.  In  the  selec- 
tion of  pastors  for  the  varloos  societies  or 
congregations,  the  Itinerant  system  Is 
adopted,  and  the  paittors  are  appointed 
eaeb  year  at  the  annual  conferences,  tbn 
power  of  asf>lgning  pastors  to  their  re- 
spective fields  of  labor  being  by  the  Dis- 
cipline vested  In  the  bishop  and  presiding 
elders.  It  will  tbos  be  seen  that  the  gov- 
ernment of  thodcnomlnatlon  is  esaentlall.v 
eccleslastlfal,  the  laity,  as  such,  having 
no  seat  or  voice,  by  representation  or 
otberwlse.  In  either  the  annual  conferences 
or  the  general  conference,  and  no  control 
of  the  appointment  of  their  pastors.  At 
each  meeting  of  the  general  conferenre, 
bishops  are  appointed  to  serve  for  the 
term  of  four  years,  their  nnroher  being 
fixed  each  time  at  the  dlsiTretlon  of  the 
Conference.  The  Discipline  provides  that 
at  the  general  conference  a  bishop  shall 
preside,  but.  If  no  bishop  Is  present,  a 
presiding  nfflcer  shall  tie  elected  by  the 
fionference,  and  that  blHhops  present  who 
are  not  In  the  chair  Hhall  be  ez  officio 
members,  and  that  two-thirds  of  the  ag- 
gregate number  ol  delegates  shall  consti- 
tute aquorum ;  also,  that  "at  annual  con- 
ferences a  bishop  shall  act  as  president. 


It  there  t>e  no  bishop  present,  the  confer- 
ence shall  elect  one  of  the  elders  chair- 
man." Sections  78  and  74  of  the  Discipline 
are  as  follows:  "Sec.  78.  The  general  con- 
f^nce  shall  have  power  to  make  rules 
and  arrangements  for  our  cbureh,  under 
tbe  following  restrictions:  (1)  The  gen- 
eral conference  shall  have  no  power  to 
alter,  detract  from  or  add  to  any  of  our 
Articles  of  Faith,  except  with  regard  to 
the  governments  of  other  nations,  (2)  It 
shall  have  no  power  to  alter  any  rules  or 
forms  of  our  Church  Discipline,  (the  rules 
of  our  temporal  economy  being  excepted,) 
nnlesB  soeh  alterations  are  previonsiy  rec- 
ommended by  two  thirds  of  tbe  members 
of  all  tbe  annual  conferences  who  may  be 
present  at  the  sessions  of  the  same,  where- 
Dpun  tbe  general  conference  shall  have 
power,  by  a  majority  of  three-fourths  of 
their  Totea,  to  alter  any  of  our  roles  and 
forms,  excepting  the  Articles  ol  Faltb.  It 
shall  also  have  power,  by  three^ourths 
of  Its  votes,  to  recommend  to  the  annual 
conferences  an  alteration  of  any  of  said 
rules  and  forms,  and,  after  such  altera- 
tion shall  hare  been  approved  by  two- 
thirds  of  the  members  present  at  the  seH- 
Blons  of  all  the  annual  conferences,  It  shall 
by  our  bishops  be  declared  a  law,  and  In- 
troduced as  soeh  Into  our  Church  Disci- 
pline.  Sec.  74.  The  general  conference  Is 
tbe  supreme  court  of  law  In  tbechorch. 
It  shall  decide  apon  tbe  legality  of  all  acts 
of  tbn  annual  conferencee.  nnd  upnn  all 
such  cases  as  may  arise  between  the  an- 
nual conferences,  and  sucb  aa  may  arise 
twtween  any  Incorporated  society  of  tbe 
cbun:h  and  Its  officers  or  any  annual  con- 
ference; and  in  Its  Judlclalcapaclty  It  shall 
decide,  reader  verdict,  nod  declare  Judg- 
ment imly  in  such  cases  as  are  lawfully 
brought  l>«fore  It  for  adjudication.  It 
shall  have  power  to  make  such  rules  and 
n^olatlous  as  vrill  enable  it  to  execute 
the  powers  cfmferred  upon  it."  Section 
71  of  tbe  Dfseipllnels  aa  follows:  '*Hec.71. 
The  time  and  place  of  the  general  con- 
ference shall  he  appointed  by  the  bishops, 
with  a  consent  of  a  ma|orlty  of  the  confer- 
ence; and.  If  there  be  no  bishop  present, 
the  general  ronference  shall  do  It  by  a 
majority  of  votes,  or  the  oldest  annnal 
conference,  who  then  shall  give  the  other 
annnal  conferences  dne  notice  of  the  time 
and  place.**  It  is  further  provided  by  tbe 
Discipline  that  the  bishops  shall  he  ame- 
nsble  for  their  conduct  to  the  general  con- 
ference, which  shall  have  power,  if  clrcam- 
Btances  require,  to  depose  the  bishop  from 
office  or  expel  hhn  from  tbe  church ;  also, 
that  it  a  bishop  shall  be  accusedt  dnring 
tbe  Interval  between  the  sessions  of  the 
cooference,  of  immoral  conduct,  three  of 
the  elders  shall  meet  and  examine  btm, 
and,  it  they  shall  actually  be  ol  the  opin- 
ion that  he  is  gailty  of  the  allevred  crime, 
they  shall  call  one  or  two  presiding  elders, 
and  aa  man;  preachers  standing  In  fnll 
eoonection  as  they  may  deem  necessary, 
yet  so  that  they  be  not  less  than  seven  in 
number,  whereof  at  least  one  shall  be  a 
presiding  elder.  Tbese  are  constituted  a 
conference,  who  shall  examine  tbe  charge 
alleged  against  the  bishop,  and,  if  two- 
thirds  of  the  members  thus  railed  shall 
find  him  guilty  of  tbs  charge  brought 
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against  him,  they  Btaall  have  power  to 
SQBpend  him  tmm  office  tiiitll  thenext  gen- 
eral eonfereDce,  which  shall  then  deter- 
mine the  whole  matter.  But  a  chance 
against  a  bishop  must  be  preferred  In 
wrltlnR,  and  Rabscrlbed  by  thoee  who  are 
willing  to  aubatantlate  the  alleged  crime, 
and  the  aceuaed  blataup  la  to  bare  a  copy 
of  the  same. 

A  meeting  of  the  general  conference  was 
held  at  Buffalo,  N.Y.,  In  October,  1887,  and 
no  question  Is  made  by  either  party  as  to 
the  regularity  or  validity  of  that  body  as 
the  lawful  general  conference.  At  that 
time,  three  bishops  had  been  appointed 
and  were  In  ofBce,  tIi.  Bishops  E!sher, 
Bowman,  and  Dubbs,  and  all  three  were 
present  and  took  part  In  the  proceedings 
of  the  conference,  each  presiding  during 
portions  of  the  session.  It  bad  been 
usual,  ou  former  occasions,  for  different 
societies  belonging  to  the  denomination 
who  desired  to  have  the  next  session  of 
the  general  conference  held  with  them,  to 
present  to  the  conference  loTltatlons  to 
that  effect,  and  tendering  their  hospltall- 
tlna  to  Its  members.  These  Invitations 
were  considered  by  the  bishops  and  con- 
ference In  determining  the  place  tor  tbn 
next  meeting.  At  the  conference  held  at 
Buffalo  in  October,  1887,  bat  one  lnrlta> 
tlon  of  that  character  was  received,  and, 
before  the  place  for  holding  the  next  meet- 
ing was  finally  selected,  that  lavltatlou 
was  withdrawn.  The  conference  there- 
upon, by  a  Dnanlmotut  vote,  passed  th« 
following  reeolotlone:  "Resolved,  that 
the  next  maetlng  of  the  general  conference 
ahall  begin  on  the  first  Thursday  of  Octo- 
ber, 1891.  Resolved,  that  tne  matter  of 
appointing  the  place  of  the  next  general 
conference  be  referred  to  the  board  of  pub- 
lication.* The  board  of  publication 
named  in  the  second  of  these  roeolntlons 
Is  an  official  board  of  the  denomination, 
having  charge  of  Its  book  and  publica- 
tion department,  and  consisting  of  the 
bishops,  and  eight  other  merat>ers,  selects 
ed  from  the  members  of  the  annual  con  ■ 
ferences.  one  from  each  of  eight  districts 
Into  which  the  territory  covered  by  the 
denomination  was  for  that  pnrpaee  di- 
vided. The  adoption  of  these  resolntlons 
received  the  unanimous  assent  of  all  the 
members  of  the  conference,  includlnor  the 
three  bishops,  and  at  the  close  of  tbe  ses- 
sion all  the  members  caused  thelrnameato 
be  HlgDed  to  the  minutes  of  the  proceed- 
ings. In  token  of  their  assent  to  and  ap- 
proval thereof.  In  October,  1890,  the 
board  of  publication,  in  pursuance  of  the 
authority  vested  In  them  by  the  above 
resolution,  fixed  and  appointed  the  place 
for  thenext  meeting  of  the  general  con- 
ference at  Indianapolis,  Ind.,  and  at  once 
gave  notice  of  their  action  In  tbe  news- 

gapers  of  the  denomination.  Bishops 
Mier  and  Bowman  were  present  at  the 
meeting  of  the  board  at  which  this  ac- 
tion WAS  taken,  and  both  assented  thens- 
to.  In  the  mean  time,  serious  controver- 
sies had  arisen  In  the  denomination,  espe- 
cially Involving  the  three  bishops,  and 
two  parties  were  formed,  one  nnder  the 
leadership  of  Bishop  Uubhs,  and  the  other 
under  that  of  Bishops  Eeher  and  Bow- 
man, Tbeae  controversies  became  qalta 


bitter,  and  In  tbe  eariy  part  of  the  year 
1890  they  resulted  Id  the  preferring  of  ac- 
cusations against  each  of  tbe  bishops,  and 
tlielr  trial  and  suspension  from  office  on- 
tll  the  next  meeting  of  the  general  confer- 
ence. BIshup  Dubbs,  upon  hie  sospenslon, 
ceased  to  discharge  the  datlee  of  bis  office 
of  bishop,  but  In  the  eases  of  Bishops 
Esher  and  Bowman  there  seem  to  have 
been  prevlona  ezamlnatlonsby  tbieeeldem 
an  to  tbe  same  accusations,  and  ou  aoch 
examinations  tbe  concIusloD  was  rea<'bed 
that  the  accusations  were  unfounded,  and 
Esher  and  Bowman  thereupon,  assnmlBg 
the  position  that  there  was  no  antbortty 
for  a  second  examination  upon  tbe  same 
charges,  refnsed  to  submit  to  farther  ex- 
aminations, or  to  ubey  the  summons  of 
the  conference  oifranlsed  to  try  them,  and 
they  therefore  tailed  to  appear  at  their 
trials,  and  subsequently  refneed  to  recog- 
nise the  validity  of  the  Judgments  of  saa- 
peuHlon  pronounced  against  them,  and 
continued  to  perform  tbe  duties  of  their 
office.  The  East  Pennsylvania  conference, 
which  elalma  to  be  the  oldest  annual  con- 
ference, met  In  Fehmary,  1N91.  At  that 
meeting  Bishop  Bowman  appeared  and 
applied  for  admission,  but  was  forcibly 
excluded,  by  the  majority,  whereupon 
about  40  memburs,  being  a  minority,  pro- 
testing against  Bidhop  Bowman's  exclu- 
sion, and.  Insisting  that  no  valid  confer^ 
eoce  could  he  held  without  a  bishop  eo 
long  aa  one  was  preaent,  withdrew  to  an- 
other place,  and  held  a  session  with  Biefaop 
Bowman  In  the  chair.  The  majority  re- 
mained and  passed  resolntlous,  which  aet 
forth  that  the  general  conference  In  1887 
had  neglected  tn  fix  the  place  for  Ita  next 
meeting,  and  that  thereby  tbe  duty  of  fix- 
ing such  place  devolved,  by  tbe  provliriona 
of  the  Discipline,  upon  the  East  Pennayl- 
vanla  conference,  as  the  oldest  annoal  con- 
ference, and  fixing  and  appointing  Phila- 
delphia ns  tbe  place  for  the  next  meeting 
of  the  general  conference.  Prior  to  Octo- 
ber 1, 1891,  the  date  fixed  for  the  meeting 
of  the  general  conference,  18  of  the  annual 
conferences  had  expressed  their  dUap* 
proval  of  the  proreedlnga  against  fUahopa 
Esher  and  Bowman,  and  bad  reeogniaed 
them  as  b^ng  unaffected  thereby.  In  Ave 
of  the  remaining  seven  annual  conferences, 
the  Illinois  conference  being  one,  Bishop 
Esher  or  Bishop  Bowman  having  present- 
ed hlmaelf  to  the  conference,  and  being  ex- 
cluded, a  large  number  of  tbe  preachera 
left  tbe  conference,  and  proceeded  to  bold 
sessloDB  elaewbere,  under  the  presidency 
of  one  or  the  other  of  these  bishops.  Only 
two  of  the  conferences  adhered  withont 
division  to  the  party  of  Bishop  Dnbba. 
Elections  of  delegates  to  tbe  general  con- 
ference took  place  at  tbe  meetings  of  tbe 
annual  confeienees  held  in  1891.  Eighteen 
of  the  conlereneea  were  unanimonaly  of 
the  opinion  that  Tndlanapolls  was  the 
lawfully  appointed  place  tor  holding  tba 
general  conference,  and  they  according^ 
elected  and  sent  their  d^egates  totheeon- 
lerence  to  beheld  at  that  place.  The  total 
number  of  delegates  elected  by  those  IS 
conferences  was  68.  In  the  6  divided  con- 
ferences, delegates  to  the  Indlanapolla 
meeting  were  In  like  manner  elected  by 
those  members  who  convened  aa  confer 
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enre«  nnderthe  presldeney  of  Blsbop  Enher 
or  Blehop  Bowmati.  The  total  number 
of  delegates  thns  elected  wns  24.  mak- 
ing. In  all,  92  delegates  elected  to  lodlaa- 
apoUs,  and  represent! nar,  or  claiming  to 
represent.  In  all,  SSof  tbe  26  asnnal  con- 
ferences. Bishops  Bsber  and  Bowman, 
and  all  the  other  general  officerR  of  the 
church  who,  by  the  Discipline,  were  ex 
ofHcIo  members  of  the  iceneral  conference, 
recognlced  IndlanapollB  as  the  proper 
and  legal  place  for  the  meeting,  and  a  sut- 
ficlent  number  of  them  attended  the  con- 
ference held  at  that  place  to  make  the  to- 
talmembenblpuf tbatconlertHicelOO.  The 
2  unnfnrences  which  sent  n»  delegates  to 
iDdlanapoIls  elected  14  delegates  to  Phila- 
delphia, and  81  delegates  were  sent  to 
Philadelphia  from  the  5  divided  confer- 
ences, making  46  in  all.  None  were  sent 
to  Fblladelphia  from  the  18  other  conter- 
eucea.  Bishop  Dubbs  also  attended,  thus 
making  a  total  membership  of  46.  The 
two  rival  conferences  met  on  the  same 
day,  and  held  their  sessions.  AC  both,  the 
matter  of  the  procetdings  against  the 
three  blshopK,  re<inltlng  In  their  snspen- 
alon  from  office,  and  also  the  dlvisioDB  In 
the  Ave  divided  districts,  came  up  for  ad- 
judication. At  Philadelphia,  Bishop 
Dnbba' snapenslon  was  declared  wrnng- 
tnlf  and  was  set  aside,  and  the  proceed- 
ings against  Bishops  Geher  and  Bowman 
were  approved  and  affirmed,  and  they 
were  declared  expelled  from  the  church. 
The  preachers  in  the  divided  districts 
who  bad  excluded  Bishops  Esher  and 
Bowman,  and  organised  the  annaal  con- 
ferences with  presiding  ofBcorv  uf  their 
own  selection,  were  rec^nized  as  the  le- 
gal annnnl  conferences.  At  Indianapolis, 
on  the  other  band,  the  proceedings  against 
Bishops  Bsber  and  Bowman  were  re- 
viewed at  length,  and  declared  to  he  void 
ah  Initio,  and  the  annani  conferences,  In 
tbe  divided  districts  which  bad  convened 
under  tbe  pmldeucy  of  those  bishops 
were  adjudged  to  eonstitnte  the  only 
lawful  annual  conferences  for  those  dis- 
tricts. The  decision  of  the  Indianapolis 
conference  that  the  proceedings  against 
BluhopsEsherand  Bowman  were  not  only 
irregular,  but  absolutely  void  ab  initio, 
was  baaed,  among  other  things,  upon  the 
ground  that  the  same  charges  against 
Them  bad  already  been  examined  thor- 
oughly, and  in  good  faith,  by  a  commit- 
tee qI  three  elders,  and  that  npon  such  ex- 
amination the  charges  were  all  ascer* 
talned  to  be  wholly  nnfonnded.  It  being 
declared  as  a  law  of  the  denomination 
that  such  examination  and  finding  made 
It  unlawful  tor  any  other  committee  to 
re-examine  them  upon  the  same  charges, 
and  also  made  It  their  duty  to  refuse  to 
submit  to  any  farther  examinations;  and 
as  tbe  committee  of  elders  who  attempted 
to  make  tbe  second  exeminatioD,  as  well 
as  the  tribunal  who  assumed  to  try  them, 
had  full  knowledge  of  the  former  exami- 
nation and  Its  result,  their  prosecution 
was  wholly  unauthorized  and  without 
Jurisdiction.  The  proceeding  against 
Bishop  Edher  was  held  to  be  without  ju- 
rlsdiftlon  and  void,  for  the  farther  reason 
that  the  committee  of  elders  who  nnder- 
took  to  examine  him,  Instead  oi  going  to 
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Chicago,  where  the  bishop  resided,  and 
holding  the  examination  there,  as  required 
by  the  laws  and  usages  of  the  denomina- 
tion, summoned  bim  to  appear  before 
them  at  Reading,  Pa.,  some  800  miles 
from  his  home,  and  where  he  was  not 
bound  to  go.  It  was  therefore  held  that, 
the  proceedings  against  these  bishops 
which  resulted  In  judgments  of  suspen- 
sion being  void  from  the  beginning,  such 
JudftmentH  had  In  no  way  disqualified 
them  from  performing  the  duties  of  their 
office,  and  that  the  annual  conference  had 
no  power  to  exclude  them  from  presiding. 
On  this  riubjeet  the  report  of  a  committee 
to  which  tbe  matter  was  referred  was 
adopted  by  the  conference  as  embodying 
its  views  in  relation  thereto,  the  material 
parts  of  the  committee's  report  being  as 
follows:  "In  the  conferences  of  Des 
Moines.  Oregon,  Illinois,  Platte  Rtver, 
East  Pennsylvania,  Central  Pennsylva- 
nia, and  Pittsburg,  being  seven  In  all, 
there  have  been  divlRlons  of  greater  or 
less  magnitude,  arising.  In  each  case,  from 
a  relusal  on  thepartof  certain  members  of 
said  conferences,  raapectively,  to  recognise 
and  trsat  Bishops  Esher  and  Bowmnn  as 
lawful  bishops  of  our  church.  In  some 
casee  auch  refusal  bas  resulted  in  exclud- 
ing the  bishops  from  tbe  place  appointed 
for  the  conference,  so  aa  to  necessitate 
their  holding  a  conference  elsewhere;  In 
other  cases.  It  has  resulted  in  a  with- 
drawal of  the  members  so  refusing  to  rec- 
ognize the  presiding  bishop,  and  an  at- 
tempt by  ancfa  seceding  members  to  hold 
an  annual  conference  without  participa- 
tion of  any  bishop.  Under  our  church 
laws  a  bishop,  if  present,  la  a  necessary 
constituent  element  of  every  annual  con- 
ference, not  only,  as  such,  entitled  to,  but 
bound  by  duty  to,  participate  In  Its  pro- 
ceedings as  its  chairman.  The  bishop  at 
the  annual  conference  is  the  primary  au- 
thority, with  the  power  of  final  decision 
In  tbe  matter  of  appointing  and  assign- 
ing preachers  of  the  etinferenee  to  their 
respective  fields  of  labor.  For  one  constit- 
uent part  of  the  body,  vis.  the  preachers, 
to  exclude  the  other  part,  the  bishop,  Is  an 
act  of  usurpation.  Noannualeonferenceln 
our  church  nas  ever  bad  the  power  to  pass 
upon  the  personal  or  official  status  or 
quallflcatlona  of  our  bishops.  No  sentence, 
nor  alleged  sentence,  against  a  bishop 
of  our  church  is,  or  ever  has  been,  subject 
to  review  or  reconsiderutlon  In  any  form 
by  an  annual  conference.  The  only  rea- 
son alleged  In  the  cases  above  referred  to 
for  the  failure  to  recognise  Bishops  Esher 
and  Bowman  as  lawful  bishops,  entitled 
to  preside  over  said  eoDfereucea,  was  that 
they  bad  respectively  been  suspended  from 
office  by  proceedings  at  Chicago,  as  to 
Bishop  Bowman,  nnd  at  Reading,  as  to 
Bishop  Bsber.  Thin  conference  has  al- 
ready, at  Its  present  session,  pronounced 
sHid  proceedings,  respectively,  to  have 
been  not  only  Irr^ular  and  unjust,  but 
absolutely  void.  If  so.  we  do  not  see 
how  any  action  based  thereon  can  stand. 
Any  one,  whether  preacher  or  layman, 
whether  in  his  personal  or  official  capac- 
ity, who  may  have  undertaken  to  act 
upon  the  assumption  that  aald  proceed- 
ings were  valid,  did  so  at  his  peril,  so  far 
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as  legal  conaeqaenceii  are  concerned. 
Every  member  and  preacher  of  thiscburcli 
iB  boQod  to  know  that  ancb  alleKed  sen- 
tences were  ol  do  legtH  force.  Whatever 
excuse  iKnorance  of  the  law  may  afford 
trum  a  moral  etiiudpoint,  each  Igaorance 
can  farolBb  no  grouud  whatever  epoo 
whlsh  to  base  the  legality  of  any  act.  If 
theae  BDspeQalooe,  so  called,  were  abso- 
lately  void,  they  conld  not  be  made  valid 
by  any  act  or  declaration  uf  or  by  any 
annual  conference,  or  any  majority,  how- 
ever coDBlderable,  of  the  members  thereof. 
When  we  eonstder,  farther,  that  the  ex- 
elaelon  of  a  bishop  trum  an  annual  con- 
ference npon  any  ground  whatever  m  uat 
practlcaUy  result  In  putting  Into  the 
faanda  of  the  preachers  themselvea  (or 
those  who  are  elected  by  thecontereoce 
and  from  the  conference,  and  who  are 
directly  under  the  Inflnence  of  their  con- 
BtttaentB)  the  power  of  appointing  them- 
selves  pastors  over  the  laity,  It  Is  obvious 
that  to  Intrust  to  an  annual  conference 
the  power,  by  majority  vote  or  otherwise, 
nf  determining  the  validity  of  such  suspeu- 
slnns,  would  be  Hubversive  of  those  fun- 
damental principles  of  our  church  conetl- 
tntlon  which  put  the  appointment  of  pas- 
tors  in  the  bands  of  au  agent  who  Is,  aa 
far  as  possible.  Independent  of  the  annual 
conference  Itself.  It  1b  plain,  therefore, 
that  those  of  our  brethren  in  the  confer- 
ences hereinbefore  named,  who  attempted 
to  organise  wlthoat  a  bishop,  when  a 
bishop  was  present,  and  ready  and  able 
to  act,  were  proceeding  nnlawfully  from 
the  beginning,  and  are  not,  and  were  not, 
entitled  to  recognition  by  the  church, 
whether  clergy  or  laity,  as  constituting 
annnal  conferences  of  the  Evangelical  As- 
Hociation.  AU  the  proceedings  of  each 
bodies  so  unlawfully  organized,  their  up- 
pointment  of  pastors,  their  election  of 
praaldlng  ^ders,  their  selcctloii  of  rime 
and  place  for  any  Bocceedlng  cunfercncee, 
etc.,  necessarily  fall  to  the  ground,  as  hav- 
ing no  legal  force  or  effect."  On  adopting 
the  forgoing  report  as  a  correct  exposl* 
tion  of  the  laws  and  usages  of  the  church, 
nnd  of  the  Judgment  of  the  general  confer- 
ence In  relation  to  the  proceedings  against 
the  bishops,  and  the  nullity  of  the  Judg- 
ment of  supenston  pronounced  against 
them,  a  resolution  was  adopted.  In  sub- 
stance, that  the  annual  conferencea  held 
In  the  district  ot  Illinois  under  the  pre!>i- 
dency  of  Bishop  Esher  in  1S00  and  1891. 
and  in  the  other  divided  districts  under 
the  prestflency  of  BiahopB  Esher  and  Bow- 
man, were  respectively  the  lawful  and 
regular,  and  the  only  lawful  and  regular, 
annual  conferences  In  and  for  those  dis- 
tricts during  those  yearn;  that  the  acts 
and  proceedings  ot  those  bodies  were  law- 
ful and  regular,  as  the  acts  and  proceed- 
ings of  the  annual  conferences  of  the 
church,  and  that  the  appointments  uf 
preachers  made  by  the  conferences  so  or- 
ganised under  the  bishops  are  and  were 
the  only  regular  and  valid  appointments 
In  and  for  those  districts.  At  the  meet- 
ing of  the  Illinois  conference,  held  In  April, 
1890.  Bishop  Esher  presented  blmselT,  but 
was  refused  admission,  whereupon  a  |ior- 
tion  of  the  preachers presentrepaired  with 
the  bishop  to  another  place,  where  an 


annual  conference  was  organised  and  held 
under  the  presidency  of  the  bishop.  Those 
remaining  also  organised  as  an  annual 
conference  with  a  chairman  ot  their  own 
aeleetlon.  In  April,  1891,  the  sane  thlof?. 
In  substance,  was  repeated,  and  two  an- 
nual conferences  were  held,  one  presided 
over  by  Bl<ibop  Esher,  and  the  other  or- 
ganised with  a  chairman  selected  from 
their  own  number.  At  the  conference 
thus  presided  over  by  Bishop  E^faer  Id 
April,  1891,  the  complainant  Hnsaer  wa« 
appointed  preacher  and  pastor  ol  St. 
John'a  Society,  and  defendant  Sebwell^er 
was  at  the  same  time  appointed  preacher 
and  pastor  ot  the  same  society  by  the 
rival  annual  conference  held  in  the  atMence 
of  a  bishop.   Tbe  cause  being  beard  on 

Sleadlugs  and  proofs,  tbe  court  foand  and 
eld  that  the  general  conference  held  In 
Indianapolis  In  Oetober,lH01,  waa  the  trae 
and  only  lawful  general  conference  uf  the 
Evangelical  Association  held  during  that 
year;  that  the  annual  conference  held  In 
Illinois  In  April.  1891,  under  the  preeldeney 
of  Blsbop  Esher,  was  the  true  and  lawfnl 
Illinois  annual  conference  of  the  assoeia- 
tlon  for  that  year,  and  that  the  appoint- 
ment of  complainant  Hnsaer  hy  that  con- 
ference, as  pastor  of  St.  John'a  Society, 
was  the  trne  and  only  lawful  paetoral 
appointment  to  that  society  for  the  year. 
A  decree  waa  thereupon  rendered,  per- 
petually eujoluing  and  restraining  defend- 
ant feicbwelker  from  Interfering  with  com- 
plainnnt  Husser  in  thedlscharge  of  bla  du- 
ties as  tbe  dnly^appointed  pastor  of  that 
society,  or  in  the  occupancy,  as  such  pas- 
tor, of  the  ehorch  edifice  of  the  society, 
and  from  attempting  to  act  himeetf  as 
pastor,  and  perpetually  enjoining  aU  tbe 
defendants  from  interfering  with  the  free 
access  of  tbe  other  complainants  to  the 
church  edifice.  On  appeal  to  the  appel- 
late court  the  decree  was  afBrmed,  and 
this  appeal  la  from  tbe  judgment  of  afBrm- 
ance. 

White  &  Juhnson  and  A.  M.  Pence,  for 
appellants.  Judd,  Bltchle  A  Eaber.  for 
appellees. 

BAILEY,  C.  J.,  (after  stating  tbe  facta.) 
The  present  suit  grows  out  of  the  antortn- 
nate  controversy  wbicb,  for  the  last  three 
or  four  years,  has  divided  the  members  of 
the  Evangelical  Association  of  Nortb 
America  into  two  contending  factlimH. 
George  Husser,  one  of  the  complainanCs, 
and  William  Scbwelker,  one  of  the  defend- 
ants, are  tioth  itinerant  preachera  of  the 
Evangelical  AssociatfoD,  and  hotli  claim 
to  have  been  regnlarly  appointed  hy  tbe 
Illinois  annual  conference  to  the  ponition 
of  pastor  of  St.  John's  Society,  Chicago, 
one  of  the  congregations  belonging  to  the 
association.  Their  appointments,  aa  the 
evidence  ahows.  were  made  at  the  same 
time,  but  they  were  made  hy  tbe  preaidrat 
or  chairman  and  presiding  elders  (rf  two 
rival  bodies,  each  claiming  to  be  tbe  ng' 
ular  and  lawful  Illinois  annnal  conference. 
Kchwelker  received  bis  appointment  from 
the  body  which  refneed  to  recognise 
Bishop  Esher  as  the  lawful  btehop  of  the 
church,  and  organised  with  a  presiding 
officer  of  its  own  aeleetlon.  and  on  recelv* 
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Ids  his  appntntment  he  wae  ailmltted  by 
the  trustees  of  the  conKregatloo  to  the 
cbarch  bnlldlnff  and  paniunaKe,  and  was 
permitted  to  enter  npon  the  perfi>rmance 
of  the  ilntlen  and  the  eiijoymeiit  of  the 
rights  pertahilne  tu  the  offlu'e  of  pflHtor, 
anil  was  in  posfieaBlon  thereof  at  the  time 
the  bill  WHS  filed.  Hufleer  received  hiM  ap- 
polatmeut  from  the  annual  eontereneecotn- 
pnaed  of  those  preacbetB  who  adhered  to 
Bishop  £shet-,  and  waH  presided  over  by 
him,  and  lie  claims  to  be,  therefore,  the 
only  regnlar  and  lawful  appointee  as 
pastor,  and  Is  seehlDfc  by  bis  bill  to  be  ad- 
mitted to  thoofflce,  and  to  haveSchwelker 
and  the  other  defendants  restrained  from 
Interterins  with  him  In  the  performance  of 
its  duties,  and  in  the  enjoyment  ot  the 
rights  and  benefits  pertaining  thereto. 

Assamlnfc  tbat,  as  the  Brangelleal  Abso- 
elation  la  constituted,  there  can  be  but 
one  body  lawfally  entitled  to  he  recog- 
nized as  the  Illinois  annual  conference,  the 
title  of  these  two  claimants  to  the  office 
of  pastor  ronst  obviously  depend  upon 
tbeqaeeilon  as  to  which  of  these  two  rlTal 
bodies  was  lu  fact  the  r^nlar  and  lawful 
annual  conference  of  the  asaoclntlon.  In 
determining  this  question,  recourse  must 
be  had  to  the  constltatlon  and  laws  of 
the  denomination,  and  especially  to  the 
decisions  on  that  subject  of  the  supreme 
jadlclal,  legislative,  and  administrative 
authority  of  tbe  denomination.— the  gen- 
eral conference.  Ifsach  deeislons  can  be 
found,  unless  they  are  clearly  and  manl* 
festly  repugnant  to  the  established  laws  of 
the  denomination,  they  are  binding  and 
conclusive  upon  the  civil  courts,  and  roust 
be  followed  In  tbe  determination  of  each 
property  rights  as  those  courts  may  be 
called  upon  to  adjudicate.  But  unfortu- 
nately, at  the  time  fixed  for  the  last  quad- 
rennial sessliin  of  the  general  conference, 
via.  In  October,  1891.  two  rival  bodies  were 
convened,  one  at  Philadelphia  and  the 
other  at  Indianapolis, both  claiming  to  be 
the  regular  and  lawful  general  conference, 
and  both  undertone  tn  adjndlcate.araong 
other  things,  upon  the  regularity  unci 
leirality  of  the  rival  annual  conference  in 
Illinois,  and  reached  precisely  opposite 
eunrluslons.  Tbe  decision  of  the  confer- 
ence beld  at  Philadelphia  was  In  favor  of 
the  annual  conference  by  which  Schwelker 
was  appointed, and  that  of  the  one  sitting 
at  IndUnapollM  sustained  the  legality  of 
the  body  from  which  Husser  holds  his  ap- 
pointment. The  question,  then,  upon 
wblch  the  decision  of  tbe  case  must  ulti- 
mately depend,  is  whether  the  Philadel- 
phia or  the  Indianapolis  conference  was 
the  regular  and  lawful  general  conference 
of  the  assonlatlon.  Tbe  determination  of 
this  question  depends  largely,  If  not  en- 
tirely, upon  the  construction  and  lorce  to 
be  given  to  sertlon  71  of  the  fundamental 
law  of  the  aaaiwiatlon,  known  as  the 
" Dlanlpllne,*  and  upon  whether,  under 
that  aeeCfon,  the  general  conference,  at  Its 
quadrennial  session  at  Buttalo  In  October, 
18H7,  after  fixing  the  time  for  the  next 
meeting,  had  the  power  to  delegate  to  Its 
board  of  publication  the  matter  of  select- 
ing and  appointing  tbe  place  for  snch 
meeting.  Tbe  learned  cunnsel  for  the  de- 
fenclaotB,1a  his  brief,  aaya  that  the  con- 


struction ot  this  section  Is  substantially 
the  only  question  Involved  In  the  case,  and 
In  this  admission  the  counsel  for  the  com- 
plainants fully  concur.  It  la  upon  the 
theory  that  this  Is  siibntantlully  the  only 
question  calling  for  (le<;islon  thac  tbe  caae 
has  been  argued  und  submitted  on  both 
sides,  and,  in  view  of  tbls  fact,  our  consid- 
eratlon  of  It  may  be  kept  within  a  much 
narrower  range  than  mlgbt  otherwine 
have  been  deemed  neceaaary.  Section  71 
la  as  follows;  "The  time  and  place  of  the 
general  conference  shall  be  appointed  by 
the  bishops,  with  the  consent  of  the  ma  - 
jority of  the  conference;  and.  If  there  be  no 
bishop  present,  the  general  conference 
sbntl  do  It  by  a  majority  of  votes,  or  tbe 
oldest  annual  conference,  who  shall  then 
give  tbe  other  aonnal  conferences  due  no- 
tice of  the  time  and  place. "  Ko  question 
la  made  aa  to  the  validity  ot  the  Buffalo 
conference,  that  being  practically  admit- 
ted by  all  parnes.  All  tbe  annual  confer- 
ences seem  to  have  been  repreaentiM],  and 
all  tbe  blsbopf*  were  present,  and  each 
presided  daring  portiona  of  tbe  session. 
That  body  undertook  to  exercise  the 
power  vested  In  it  by  section  71,  and  went 
so  far  as  to  appoint  the  time  for  its  next 
meeting,  but,  for  reasons  which  seemed  to 
the  conference  to  be  sufflclent,  It  passed  a 
resolution  referring  the  matterof  appoint- 
ing the  place  tor  the  meeting  to  the  board 
ot  publication.  True,  it  does  uot  appear 
that  this  aetlon  was  taken  at  the  sugges- 
tion of  tbe  bishops,  or  tbat  they,  aa  a  co- 
ordinate branch  of  theeonferenee,  formally 
submitted  any  appointment  of  the  time 
or  place  for  the  concnrrence  of  the  major- 
ity of  theeonferenee;  but  the  resolutlona 
adopted  received  the  unanirauus  assent  of 
all  the  members  ot  tbe  body,  and  as  the 
blsbopa  were  members,  and  were  present, 
their  concurrence  in  tbe  resohitiuns  will 
necessarily  be  Implied.  Tbe  action  tbat 
was  taken  then,  thongb  not  technically 
the  action  of  the  bishops,  consented  to  by 
a  majority  of  tbe  conference,  may  be  fairly 
regarded  as  having  been  taken  under  the 
first  clause  of  section  71.  It  being  shown, 

f>reanmpHvely,  at  least,  that  it  was  tbe 
olnt  action  of  the  blsbopa  and  confer- 
ence. Tn  October.  1890.  the  board  of  publi- 
cation met,  and.  In  performance  ot  the 
duty  committed  tolt  by  the  general  con- 
ference, selected  and  appointed  Indianap- 
olis aa  tbe  place  of  meeting,  and  gave  due 
notice  of  their  action  In  that  behalf  to  the 
several  annnal  conferences.  Bishops 
Esher  and  Bf>wroan,  who  were  ex  officio 
members  ot  tbe  board,  weru  present,  and 
a^isented  to  Its  action.  In  the  following 
February,  that  portion  of  the  members  of 
the  East  Pennsvlvania  conference  which 
had  Inrclbly  excluded  Bishop  Bo  wman,  and 
organised  as  an  annual  conference  with 
a  chairman  of  their  own  selection,  Ignored 
what  had  been  done  by  the  board  of  pab- 
licatlon,  and,  assaming  to  sit  fn  Judgment 
upon  tbe  resolutions  of  the  general  confer- 
ence committing  the  matter  ot  appointing 
the  place  for  Its  meeting  to  that  board, 
and  to  hold  such  resolution  to  have  been 
adopted  without  authority,  and  to  be 
therefore  Illegal  and  void,  undertook  to 
act.  by  virtue  of  the  power  vested  In  tbe 
oldest  annual  eontemee  by  section  71  ot 
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tbe  DlBclpline,  as  thoufch  no  action  had 
been  takui  In  tbe  premfsee  by  the  funeral 
conference,  and  appointed  Philadelphia 
as  tbe  place  of  ometlng.  Id  attempting  to 
cunHtrne  aectlon  71,  It  Is  scarcely  necessary 
to  remark  that  the  lanifuageof  thesecttoD 
Ifl  very  brief,  and  somewhat  elliptical,  and 
that  the  true  meaning  to  be  fflven  to  It, 
especially  as  applied  to  the  qneatlone  now 
under  consideration,  is  not  altogetber 
clear.  The  mode  In  which  tbe  time  and 
place  of  the  next  meetinj;  Is  tii  be  appoint- 
ed is  not  Bpeclllcally  defined,  except  that 
tbe  appointment  1b  to  be  made  by  the 
bishops,  with  tbe  concurrence  of  a  major* 
Ity  of  the  conference,  or,  in  case  no  bishop 
1b  present,  then  by  a  majority  of  the  votes 
of  tbe  general  conference,  or  by  the  oldest 
annual  conference.  But  there  is  nothinfc 
in  the  lan^nage  used,  at  least  when  con- 
sidered apart  from  tbe  particular  nature 
ot  tbe  act  to  be  performed,  which  would 
seem  to  forbid  tbe  use  by  the  bishops,  tbe 
general  coDfenmce,  or  the  oldest  annual 
conferenee,  wblcheTer  hapiiened  to  be 
called  upon  to  act,  of  any  appropriate 
egeDcleHorfnetrumentalltlus  to  aid  In  the 

Performance  of  tbe  duty  thus  Imposed, 
he  want  of  power  to  delegate  the  per> 
formanceof  the  duty  to  an  executive  board 
or  committee,  if  any  sucb  waut  of  power 
existed,  would  seem  to  have  arisen,  not 
from  tbe  langaafce  Id  which  tbe  power  Ib 
conferred,  but  from  tbe  nature  ot  tbe 
power  Itself.  But  this  polut  will  be  con- 
sidered more  fully  hereafter.  It  Is  very 
manifest,  however,  that  the  clrcumstBDcei 
under  which  the  power  to  make  the  ap- 
pointment was  to  devolveupnn  tbe  oldest 
anaaal  conferenceare  not  clearly  Indicated, 
or  at  least,  ir  the  language  Is  to  be  taken 
literally,  the  resalt  is  fatal  to  the  right  of 
tbe  East  Pennsylvania  conference  to  act. 
It  Is  not  pretended  that  the  oldest  annual 
conference  hnd  any  Inherent  power  In  the 
preraioes,  ur  that  Its  power  to  act  could 
be  sustained  hy  any  other  provision  of  tbe 
'Discipline.  Remembering,  then,  that  the 
East  PpDnaylvania  conference  must  find 
the  warrant  lor  Its  action  In  this  section 
alone.  It  Is  difficult  to  see  how,  nnder  tbe 
facts  shown  in  this  case,  and  about  which 
there  Is  no  dispute,  a  case  la  presented 
from  which  Its  povv'fr  to  act  could  arise, 
and  this  Is  so,  whether  the  delegation  of 
tbe  power  by  tbe  general  conference  to 
the  board  of  publication  Is  beld  to  be 
valid  or  not.  Tf  we  Invoke  tbe  same  rules 
of  interpretatiou  which  are  ordinarily  ap- 
plied to  statutes  and  other  legal  docu- 
ments. It  would  seem  that  tbe  power  to 
fix  tbe  time  and  place  of  the  next  meeting 
of  the  general  conference  was  not,  and 
was  not  intended  to  be,  devolved  upon 
the  oldest  annual  conference,  except  Incase 
no  bishop  was  present  at  the  meeting  of 
the  geaoral  conference.  8ncb  would  ap- 
pear to  be  the  clear  reading  of  the  section. 
But  all  three  of  the  bishops  were  present 
at  the  Buffalo  general  conference, and  par- 
ticipated In  Its  action,  ao  far  as  It  went. 
It  will  scarcely  do  to  say  that,  assuming 
tbat  tbe  delegation  of  the  power  to  tbe 
board  ot  pnbllcation  was  void,  tbe  power 
to  act  devolved  upon  the  oldest  annual 
conference  aa  a  matter  of  necessity,  as 
otbernlse  the  general  conference  would 


have  lapsed  for  want  of  a  doty-appoInted 
place  at  which  to  hold  its  session.  Tbe 

power  of  the  oldest  annual  conferenee  to 
act  did  not,  and  could  not,  arise  ex  vl 
necessitate,  but  only  from  the  express 
terms  of  section  71,  apd  the  circumstances 
npon  which  the  power  was  given  by  tbat 
Bectlon,  vli.  the  absence  ot  all  the  blBtaopa 
from  tbe  general  eonlerence,  not  having 
arisen,  it  would  seem  to  follow  tbat  the 
pow«r  Itself  could  not  bare  eilsted. 

it  may  be  further  suggested,  as  a  pertl- 
nent  coasideratlon.  that  the  appointment 
of  the  time  and  place  of  the  next  meeting 
are  coupled  together  In  tbe  section  as  per- 
taining to  tbe  same  subject-matter,  and  aa 
constituting  essentially  one  act,  and  the 
power  to  perform  It  seems  to  bate  been 
conferred  upon  the  oldest  annoal  confer^ 
ence  only  in  the  event  of  a  failure  by  the 
bishops  and  by  the  general  conference  to 
act  upon  the  matter  at  all.  But  there 
was  no  sucb  failure.  Tbe  matter  was  con- 
sidered and  acted  opon»  both  by  the  blsb- 
apa  and  tbe  members  of  tbe  conference, 
and  such  action  proceeded  to  the  extent  of 
appointing  the  time  for  the  next  meeting, 
and  the  delegation  of  the  matter  uf  select- 
ing the  place  tu  the  board  of  publication. 
But  even  if  It  can  be  beld  to  be  tbe  Inten- 
tion of  section  71  tu  authorize  the  oldest 
annual  conference  to  interpose  when  tbe 
matter  bad  been  partly  or  Imperfectly  per- 
formed or  dlBpos^  of  by  the  general  con- 
ference, and  supplement  Its  action,  it  is 
plain  that  In  this  case,  if  tbe  action  of  the 
general  conference  was  valid,  tbe  whole 
matter  was  disposed  uf,  and  nothing  re. 
malned  to  be  done.  Actltm  by  the  oldest 
annual  conference,  nnder  these  circum- 
stances, involved  ae  a  necesBary  prereqat- 
site  the  power  to  review  the  action  of  tbe 
general  conference,  and  pronounce  It  ille. 
gal.  inoperative,  and  void.  Power  tu  a 
subordinate  body  to  sit  in  Judgment  upon 
the  action  of  Its  superior  will  not  be  pre- 
sumed, nor  will  It  he  held  to  exist,  unless 
it  is  conferred  in  terms  which  an  perfectly 
clear  and  unmistakable.  We  And  nothing 
In  the  terma  of  section  71  which  lenda  anj 
countenance  to  the  view  that  such  power 
was  Intended  to  be  conferred  npon  Che 
East  Pennsylvania  conference.  It  ap- 
pears, therefore,  from  these  considera- 
tions, tbat,  whatever  may  be  said  of  the 
Indianapolis  conference,  It  la  very  dlffiealt. 
If  not  Impossible,  Co  sustain  the  legality  ot 
tbe  conference  held  at  Philadelphia.  To 
hold  that  conference  legal  and  valid  would 
necessitate  a  ronstructlon  of  section  71 
which  Its  language  does  not  seem  to  war- 
rant, or  would  even  require  the  interpola- 
tion of  provisions  whlcb  the  section  does 
not  contain.  But  as  complalnaot  Husser 
Is  seeking  to  enforce  a  title,  the  ralldltj  ot 
which  is  dependent  upon  tbe  legality  of  the 
In  dlaii  apolis  conference.  It  does  nut  answer 
the  exigencies  of  his  case  to  show  merely 
that  the  Pbliadelphla  conference  was  In- 
valid and  illegitimate.  His  right  to  have 
the  decree  sustained  depends  upon  whether 
the  conference  held  at  Indianapolis  was, 
rather  than  upon  whether  tbe  one  held  at 
Philadelphia  was  nut,  the  regular  and 
la  wful  general  conference  of  the  BvanKel- 
Ical  Aaaoclatlon. 

Tbe  ground  npon  wbich  the  Indlanap- 
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oils  coDference  !■  assailed  la  that  lodlan* 
apolla  wa»  oot  appointed  as  tbe  place  of 
meetlnK  by  vlrtne  ul  aiiy  lawful  autborlty. 
Tfala  objection  la  soasht  to  be  based  upon 
two  propositions:  First,  tbat  section  71 
eipresaly  prescribed  the  agents  by  whom, 
and  the  manner  In  which,  the  time  and 
place  uf  the  next  meetlu;;  sbonld  be  ap- 
pointed, and  that  an  appointment  by  any 
other  asency,  or  In  any  otber  manner, 
was  thereby  Impliedly  prohibited;  and, 
■erondly*  that  the  appointment  of  the 
time  and  place  of  the  next  meeting  was 
essentially  a  legislatlre  act,  and  that  such 
le^slatlre  power,  bUng  committed  to  the 
blttbops  and  a  majority  of  the  conference, 
could  he  exercised  only  by  them  in  person, 
and  was  Incapable  of  belnff  delegated  to 
any  other  asEeoey*  It  will  readily  seem 
that  these  two  groonda  of  objection, 
thouffb  stated  and  argued  separately,  in* 
Tolve  substantially  tbe  same  proposition, 
Tis.  tbat  the  power  of  appointing  tbe  time 
and  place  of  tbe  next  meeting  was  Incapa- 
ble of  delegation ;  tbe  necessity  for  its  per- 
Bonal  exercise  by  the  agenclea  to  whom  It 
was  committed  by  section  71  arising  both 
from  the  mod4  In  which  the  power  was 
conferred  and  from  the  nature  of  the 
power  Itself.  But,  as  we  have  already 
said,  there  is  nothing  in  the  language  by 
which  tbe  power  Is  conferred,  when  con- 
sidered apart  from  the  nature  of  tbe 
power,  which,  so  far  as  w«  can  see,  is  at 
Mil  decisive  of  tbe  necessity  lor  Ita  personal 
exercise.  Upon  this  point  we  bare  only  to 
consider  ihe  first  clause  of  section  71.  vis. 
tbat  "the  time  and  place  of  the  general 
conference  shall  be  appointed  by  tbe  blah- 
ops,  with  the  consent  of  the  majority  of 
the  conference. "  The  remaining  portions 
of  tbe  section,  so  far  as  this  point  is  con- 
cerned, are  unimportant.  They  were  not 
operative  unless  there  was  a  failure  by 
tbe  bishups  and  the  majority  of  tbe  con- 
ference to  make  a  valid  appointment,  and. 
that  being  tbe  very  question  to  be  deter- 
mined, those  provlsloas  cannot  be  consid- 
ered In  determining  It.  Now,  It  is  plain 
tbat  the  clause  above  quoted  merely  con- 
lerred  upon  tbe  bishops  «nd  a  majorl^ 
of  the  conference  the  power,  and  made  It 
their  duty,  to  appoint  tbe  time  and  place 
of  the  next  meeting,  bat  there  Is  an  ab- 
sence of  any  direction  as  to  tbe  mode  In 
which  tbe  power  slioold  be  exercised. 
Tbat.so  fares  Islndicated  by  the  language 
alone,  wa6  left  wholly  to  tbelr  discretion. 
It  cannot  be  donbted,  we  think,  that  if  a 
duty  purely  ad  minis  trative,  and  not  in- 
volving the  exercise  of  judgment  or  discre- 
tion, bad  been  imposed  upon  tbe  bishops 
aud  conference  In  precisely  the  same  terms, 
then  tbelr  powertoempioy fnrlts perform- 
ance aay  suitable  agoni'y  would  have  fol- 
lowed as  a  necessary  incident.  Thus,  If  It 
bad  been  provided  tbat  the  blshopa,  with 
the  consent  of  a  majority  of  the  confer- 
ence, should  proceed  to  build,  at  a  desig- 
nated place,  u  snICnble  edifice  to  serve  the 

Eurpose  of  an  assembly  hall  Id  which  to 
old  future  sessions  of  the  general  confer- 
ence, no  one,  we  think,  would  Insist  that 
tbe  duty  woold  be  one  that  the  bishops 
and  a  majority  of  the  conference  would 
ha  VP  had  to  perform  in  peraon,  bnt  all 
would  agree,  oot  only  that  it  might,  bnt 
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tbat  it  necessarily  wonld  have  bad  to, 
be  deltrgated  to  others.  This  being  so. the 
only  question  here  would  seem  to  be 
whether  the  power  to  appoint  the  place 
for  the  next  meetlug  was  one  which,  in  its 
nature,  was  Incapable  of  being  delegated. 
Itlsageuernl  rule  of  tbe  law  of  agency 
tbat  in  the  absence  of  any  authority, 
either  express  or  Implied,  to  employ  a  sub- 
ageot,  tbe  trust  committed  to  tbe  agent 
Is  presumed  to  be  exclnalvely  personal, 
and  cannot  be  delegated  to  another,  bo  ae 
to  affect  the  rights  of  the  principal.  Bnt 
this  general  rule  Is  subject  to  be  modified 
by  the  peculiar  clrcQmstances  and  neces- 
sities of  each  particular  case,  from  which 
the  power  to  delegate  tbe  authority  may 
be  inferred.  Thus,  wbere.ln  the  execution 
or  the  aDtliorIty,an  act  it  to  be  performed 
which  is  pumly  mechanical,  ministerial, 
or  executive,  involving  no  elements  of 
Judgment,  dipcretlon,  or  skill,  the  power 
to  delegate  the  performance  ol  It  to  a  aub- 
agent  may  be  Implied.  There  are  also 
many  cases  where,  from  the  very  natnre 
of  the  doty,  or  tbe  circumstances  under 
which  It  la  to  be  performed,  the  employ- 
ment uf  snbagenta  is  Imperatively  necea- 
sary,  since  tbe  prineipal's  Interests  would 
snfler  if  they  were  not  so  employed.  In 
such  cases  the  power  to  employ  the  neces- 
sary eubagents  will  be  Implied.  Tbe  em- 
ployment of  Bobagents  may  also  be  Justl- 
fled  by  a  known  and  eHtabllsbed  usage 
andcooraeof dealing.  Mech.Ag.|S184-196. 
But  these  rulee.  which  undo  a  htedly  obtain 
In  case  of  ordinary  agencies,  can  have  only 
a  qualiflAd  application  to  tbe  exercise  of 
Its  coastltntional  powers  by  tbe  govern- 
ing body  of  a  religions  denomlnatltin. 
Tbe  general  conference  of  the  Evangelical 
Association  cannot  be  said  to  have  sus- 
tained the  relation  of  agent  to  a  principal, 
or  of  subordinate  to  a  superior,  but  was, 
subject  only  to  the  limitations  imposed  by 
the  DlHclplioe,  tbe  Bupreme  executive,  legis- 
lative, and  Judicial  authority  of  the  de- 
nomination. And  not  only  was  It  vested 
wltb  tbe  supreme  power,  but  It  had  a 
very  broad  discretion  as  to  tbe  mode  in 
which  those  powers  sbonld  be  exerelBed. 
Tbe  Olselpllna,  aft^r  vestlDg  It  with  Its 
Jarlsdictlon  In  matters  executive,  legis- 
lative, and  judicial,  the  power  under  con- 
sideration being  one  of  those  conferred,  pro- 
vided that  "It  shall  have  power  to  make 
SQch  rules  and  regulations  as  will  enable 
It  to  execute  the  powers  conferred  upon 
It.**  The  rtslatlons  of  the  general  confer- 
ence to  tbe  denomination,  then,  must  be 
determined,  not  so  much  by  those  roles 
which  are  applicable  to  the  relation  of 
principal  and  agent  as  by  those  which 
should  apply  to  a  governing  body  vested 
with  tbe  supreme  executive,  legislative, 
and  judicial  antborlty,  and  limited  only 
by  tbe  terma  of  a  written  constitntlon. 

In  this  view,  tbe  main  contention  la 
(hat  the  power  to  appoint  the  place  tor 
the  meeting  of  the  general  confer»nce  was 
legislative,  and  that  legislative  power  Is 
In  its  nature  a  personal  trust,  which  must 
be  exercised  by  the  body  upon  which  It 
la  conferred,  and  that  Its  delegation  is 
oeceeaarlly  unlawful.  It  may  be  observed 
tbat  it  la  not  always  easy  to  distinguish 
between  those  poweni  which  are  leglsla- 
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tfre  aod  ttaOM  vhlch  aie  only  eicecutive 
or  ndmlDlMtratlTe.  LeslRlatWe  bodlCH  are 
ofteu  called  upoo  to  perfurm  actM  which. 
If  not  purely  aUmlnlRtrative,  (jartaliB  uf 
that  nature;  aad  It  Is  especlallj  dlftlL'nlt, 
In  caeea  like  the  pretteat,  where  leglitlative 
and  admlnlBtrative  powera  are  rented  In 
the  eanie  body,  lo  determine  whether  a 
particular  power  beloogti  to  one  or  tbe 
otber  of  those  departments.  If  wo  at- 
tempt to  classify  tbe  power  In  question, 
we  think  it  can  hardly  be  satd  to  be  dla- 
tlDCtly  l^^lslattTe  or  administrative,  but 
it  seems  rather  to  partake  to  some  extent 
of  the  character  ot  both.  The  mere  act  of 
sppolntins  the  place  ot  raeettng  may,  per- 
haps, be  regarded  as  leKislatlve.  bot  the 
selection  of  the  particular  conKt«Kation 
with  which  to  hold  the  aesHton,  If  not 
pnrely  admlntatratlre.  was  larjcWy  of  that 
nature.  Before  snch  selrotion  coald  t>e 
wisely  and  JndlcloDsly  roadit,  various  pre- 
liminary qaeationi*  had  to  be  Investigated, 
and  various  arrangemeats  had  to  be 
made.  The  convenience  of  the  various 
delegates  who  were  expected  to  attend 
had  to  be  ascertained  and  properly  pro- 
vided for.  It  will  not  be  presumed  that 
the  general  conference  wootd  have  been 
disposed.  In  any  ewnt,  to  force  Itself  upon 
tbe  hospltalltlus  ot  an  unwilling  cungre- 
Kation.and  it  was  necessary,  therefore,  to 
find  a  congregation,  conveniently  located 
and  reasonably  accessible,  whose  house 
of  worship  wonld  cunrenlently  accommo- 
date the  conference,  and  whose  members 
were  disposed  to  receive  the  delegates, 
and  extend  to  them  their  hospitalities. 
No  such  congregation  presented  Itself  dar- 
ing the  session  at  BuffHlo,  the  only  one 
from  which  an  Invitation  had  been  re- 
ceived having  withdrawn  thelnvltatton 
before  tbe  appointment  of  a  place  for  the 
next  meeting  had  been  coueldered.  Under 
these  circumstances  the  neneral  conference 
was  not  prepared  to  act  Intelligently,  if 
at  all.  Before  the  place  could  be  Judi- 
ciously appointed, a  Huttable  onehad  to  be 
found,  and  snltable  arrangements  to  se- 
cure the  proper  accommodation  of  the 
nonfereiice  and  Its  members  had  to  be 
made,  and  that  necessarily  Involved  nego- 
tiations. Inquiries,  and  preparations, 
which  clearly  were  matters  of  an  admlnlB- 
trative character.  It  Is,  no  doubt,  the  gen- 
eral rule,  that  legtslatlve  powers  cannot 
bedelegated.  Thltt,  however.aH  will  here- 
after be  shown,  la  by  no  means  a  nniversal 
rule.  Itisnot  unusual  for  legislative  bodies 
to  del^ate  to  commissions  or  other  sim- 
ilar agenciPB  the  details  ot  matters  which 
they  cannot  conveniently  attend  to  them- 
selves, and  which  can  he  more  advanta- 
iretinsly  considered  and  pertormed  by  a 
commission,  and  the  legality  of  their  doing 
Bocannotbesnccessfullyquestloned.  Inde- 
termlnlog  whether  the  matter  of  appoint- 
ing the  place  tor  the  meeting  of  the  next 
general  conference  was  one  which  could 
t>e  thns  delegated  to  the  board  of  publica- 
tion, great  deference  Is  dae  to  the  decision 
of  Che  conference  itself,  to  be  Implied  from 
the  very  act  ot  making  tbe  delegation, 
that  tbe  matter  could  be  properly  commit- 
ted to  sDch  board.  Flelng  tha  anpreme 
legislative  and  administrative,  as  well  as 
Judicial  body,  it  bad  tbe  power,  and  It 


became  its  duty,  In  each  iBBtanca*  to  de- 
termine Its  own  authority  to  act.  and  Ita 

conclusions  In  relation  thereto  are  enti- 
tled to  great  weight,  if  they  are  not.  In- 
deed, conclnsive  upon  theclvil  courts.  Un- 
less, then,  they  were  mnnlfestly  violative 
of  the  constitution  or  laws  of  the  associa- 
tion, or  in  clear  and  palpable  excess  ot  Its 
own  Jurisdiction,  they  are  not  sabject  to 
review  by  coarts  of  eqnity.  and  mnat  be 
held  to  be  In  accordance  with  tbe  true  ex- 
position ot  the  rules  established  tor  the 
regulation  and  government  of  Its  action. 
As  hearing  upon  the  same  point,  consid- 
erable weight  la  also  to  be  given  to  the 
fact  that  so  large  a  proportion  uf  tbe 
memhera  of  the  denomination  concnmd 
In  the  action  ot  the  general  conference. 
Eighteen  of  the  twenty-five  annual  con- 
ferences recognised  Its  validity  by  mndlnfc 
their  delegates  to  the  general  conference 
appointed  tu  be  held  at  Indianapolis,  and 
similar  action  was  taken  by  ibe  very  con- 
siderable minority  of  tbe  members  of  five 
of  the  remaining  seven  annnnl  conterenees 
which  adhered  to  BIshnpsEeherand  Bow- 
man. Id  addition  to  this,  two  of  tbe 
three  bishops,  and  all  the  other  general 
officers  of  the  association  who  were  ex 
officio  members  of  the  general  conference, 
recognized  tbe  validity  of  the  action  ot 
the  board  ot  publication-  In  appointing 
tbe  place  of  meeting.  These  voriona  con- 
ferences and  members  thus  enncorrlng 
were  presumably  familiar  with  the  lawa 
and  usages  of  tbe  denomination,  and  their 
action,  thus  taken  under  the  sanction  of 
their  oftlcfal  responsibility,  fumlahea 
strong  evidence  that.  In  their  Judgment 
at  least,  the  general  conference  had  not 
transrended  Us  appropriate  juriatllction 
in  committing  tbeaeleetlon  of  ttte  plaee  of 
meeting  to  the  board  ot  publication. 

It  Is  not  Improper  to  also  notice.  In  this 
connection,  the  fact  that,  for  nearly  three 
years  and  a  half  after  tbe  action  ot  tbe 
general  conference  committing  the  matter 
of  selecting  the  place  of  meetlntc  to  the 
board  of  publication,  the  legality  or  pro- 
priety of  such  action  was  not  called  in 
question  by  any  one,  but,  ao  far  as  ap- 
pears, received  the  general  acquiescence  of 
all  parties.  It  was  nt>t  until  a  bitter  con- 
troversy had  ari<ien,  dividing  tbe  members 
of  the  denomination  Into  two  hostile  fac- 
tions, that  the  place  of  meeting  came  to 
be  regarded  as  a  matter  of  serious  conse- 
quence. Then,  tor  the  flrat  time,  as  it 
would  seem.  It  became  material.  In  tbe 
Judgment  of  those  who  were  opposed  to 
Bishops  Esherand  Bowmanandtheboard 
ol  publication,  to  have  the  next  session  of 
thf^  general  conference  held  at  a  point 
which  should  be  largely  dominated  by 
tbe  Influence  of  members  of  thetr  own 
party,  and  they  thereupon,  some  four 
months  after  the  plnce  ol  meeting  had 
het»n  fixed  atlndiauapolts.daimed  tohava 
discovered  that  the  power  of  the  board 
of  publication  in  that  behalf  was  techni- 
cally, or  perhaps  substantially,  defective, 
and  so  caused  action  to  be  taken  by  the 
body  which  assumed  to  be  the  oldest  an- 
nual conference,  and  bad  Philadelphia  se- 
lected. Instead,  as  the  place  ot  meeting. 
It  may  also  be  observed  that  the  dd^a- 
tJou  by  tbe  Buffalo  conference  to  its 
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board  of  pabllcation  nf  the  luattw  of 
eelectlug  tbe  place  tor  Its  next  meetfog 
flnds  Tury  considerable  support  In  the 
practice  in  that  renpect  whlcb  had  ob- 
taloed  on  former  occasions.  Thus  in 
ISG^,  1867.  and  1879  the  general  conference 
designated  h  particular  city  nr  town  as 
the  placeol  meeting, leaving  It  to  the  local 
bodies  to  appoint  tbe  particular  church 
with  which  the  sessIuQ  should  be  held. 
In  like  manner,  in  1874,  a  resolution  was 
adopted  fixing  the  place  for  the  next  se»- 
sloa,  bat  expressly  leaving  It  to  tbe  Illi- 
nois annual  coaference  to  designate  tbe 
particular  church  with  which  the  Beselon 
should  be  held.  In  all  these  cases  tbe  con- 
ference was  held  with  theparticnlarchnrch 
thus  designated.  In  18S9  the  general  con- 
ference designated,  as  the  place  for  its 
next  session,  Tabor  district,  a  district 
within  tbe  bounds  of  theuhlo  annual  con- 
ference, embracing  a  very  considerable  ex- 
tent ol  territory,  and  containing  many 
churches  and  preaching  rlrcults.  The  an- 
nual (Conference  of  Ohio,  at  its  last  session 
precedlnK  the  time  for  holding  the  next 
general  couference.  passed  a  resolution  des- 
ignating a  particular  church  bonding 
within  tbe  Tabor  district  as  tbe  place  for 
Us  session,  and  the  general  conference 
was  held  at  the  place  thus  appointed. 
The  evidence  shows  that  a  similar  prac- 
tice has  prevailed,  to  a  very  considerable 
extent,  in  the  matter  of  appointing  the 
place  of  huldlDg  the  varioas  annnal  c»ii- 
ferences,  and  that  Its  validity  baa  not  been 
questioned.  Substantially  the  same  thing 
seems  to  be  true  In  case  of  other  churches 
acting  under  a  similar  organization  and 
polity,  and  notably  in  case  of  the  Metho- 
dist Episcopal  church,  whose  rules  end 
form  of  organization  are  in  most  respects 
substantially  identical  wltl)  those  of  the 
Evangelical  Association.  It  will  thus  be 
seen  that  the  propriety  and  legality  ol  the 
action  ol  the  general  conference  In  com- 
mitting the  matter  of  selecting  tlie  place 
for  its  next  meeting  to  the  board  of  publi- 
cation is  sustained  by  the  Judgment  and 
opinioD  uf  tbe  conference  Itself,  by  the  gen- 
eral consensus  of  opinion  among  tbe  mem- 
bers of  the  denitmiantlon,and  to  a  certain 
extent,  at  least,  by  a  practice,  the  lawtul- 
ness  of  which  had  never  been  questioned. 
It  would  not  be  carrying  the  rule  beyond 
what  seems  to  be  supported  by  many  of 
tbe  authorities  to  bold  that  tbe  Judgment 
of  the  conlerence  as  to  tbe  construction  of 
the  DlHclpitne  and  the  extent  of  Its  own 
powers  in  this  particular  matter  was  con- 
clusive. It  Is  tme  the  question  was  not 
brought  before  tbe  conference  In  any  case, 
to  be  decided  by  It  In  Its  judicial  capacity ; 
but,  in  the  exercise  of  Its  legislative  and 
ministerial  functions,  questions  were  nec- 
essarily presented  as  to  the  nature  and  ex- 
tent of  Its  own  powers,  and  which  had  to 
lie  decided  before  action  could  be  taken, 
and  it  Is  dlfllctdt  to  see  why  its  decisions 
thus  made  shonld  not  be  regarded  as  pre- 
cisely fta  solemn  aud  authentic  as  those 
rendered  when  acting  technically  as  a  ju- 
dicial body.  Whatever  may  be  said  of  the 
conclusive  effect  of  the  decisions  of  church 
authorities  or  tribunals  directly  aHectlng 
propertyrIgbts.it  seems  plain  tbat  a  de- 
cision relating  merely  tu  the  mode  of  ap- 


pointing the  place  for  the  next  meeting  of 
the  general  conference  cannot  be  regarded 
as  properly  belonging  to  that  class.  The 
place  at  which  the  conferencesball  hold  Its 
next  session  Is  purely  an  ecclesiastical  mat- 
ter, and  has  to  do  merely  with  the  in- 
ternal polity  of  the  denomination,  and  is 
one  over  wblcb  tlie  association,  through 
Irs  lawfully  constituted  authorities,  bas 
supreme  control.  It  standa  upon  sub- 
fltauclally  the  same  tooting  with  mattera 
of  religious  belief,  of  forms  of  worship,  or 
of  ecclesiastical  discipline,  and  It  seems 
tu  be  the  well-settled  rule  that  in  matters 
of  that  character  the  decisions  of  the 
proper  cliurcU  tribunals  are  to  be  accepted 
as  final,  and  are  not  subject  to  review  by 
tbe  civil  courts.  Chase  v.  Cheney,  68  111. 
500;  Watson  v.  Jones,  18  Wall.  870;  Gall 
V.  Greer,  88  Ind.  122;  White  Lick  Quarterly 
Meeting  v.  Whife  Lick  Quarterly  Meeting, 
88lnd.l3if.  Itiiidlfflcult.  then,  toseebow 
the  construction  put  by  the  Buffalo  con- 
lerence upon  the  provisions  of  section  71 
of  the  Discipline,  or  its  action  based  upon 
snch  construction,  can  be  properly  re- 
viewed in  this  proceeding. 

We  are  nut  disponed,  however,  to  rest 
oar  decision  upun  this  ground,  l^et  It  be 
conceded  that  the  construction  put  upon 
section  71  by  the  general  conference  Is 
not  conclusive,  and  that  the  proper  con- 
Rtructtoo  to  be  given  to  the  section  Is 
atlll  open  for  coustderatioa  In  tble  court. 
But  even  then  it  mast  be  admitted,  aa  we 
have  already  remarked,  that  great  weight 
should  be  given  to  what  seems  to  have 
been  the  deliberate  and  nnanlmous  Judg- 
ment of  the  conference,  supported,  as  It 
was,  by  precedent,  and  subsequently  con- 
curred in  by  BO  large  a  proportion  of  the 
members  of  tbe  denomination.  Whether 
the  power  tu  fix  the  place  for  the  next 
meeting  of  the  general  conference  is  to  bn 
classed  as  legislative  or  administrative, 
there  can  be  no  doubt  tbat  it  belongs  to 
that  class  of  powers  which,  by  a  very 
common  legislative  practice  in  this  and 
other  states,  has  been  frequently  delegated 
tu  commissions  and  otherslmllar  agencies, 
and  that  sarh  practice,  which  duabtleas 
has  had  iCa  origin  In  considerations  of  con- 
venience, has  received  general  acquiescence 
from  all  dnpartmenta  of  government,  aud, 
whenever  made  a  subject  of  judicial  In- 
vestigation, has  been  sustained.  The  case 
of  Territory  v.  Scott,  3  Dab.  B57,  20  N.  W. 
Rep.  401,  Is  strongly  In  point.  There  the 
territorial  legislature  bad  passed  an  act 
providing  that  the  seat  ol  government  n( 
the  territory  be  removed  frum  Yankton, 
and  be  located  and  eetabllshed  in  tbe 
manner  therein  provided.  It  then  nnmed 
certain  persons  as  commissioners  tor  tbe 
purpose  of  locating  the  permanent  seat  of 
government  and  capitol  building  of  the 
territory,  and  authorized  them  to  seleet  a 
suitable  site  for  the  seat  of  government, 
"due  regard  being  liad  tu  Its  accessibility 
from  all  portions  ol  tbe  territory,  and  Its 
geneinl  fitness  for  a  capital. "  The  valid- 
ity of  this  act  was  contested  on  tbe 
ground,  among  other  things,  that  tbe 
power  thus  attempted  to  be  delegated 
was  distinctly  legislative  in  Its  character. 
Involving  tbe  exercise  of  dlHcretlon  In  a 
matter  concerning  the  public,  and  was 
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therefore  laeupable  of  delegatiun.  Tbe 
coart,  in  holdlnff  that  the  act  was  out 
subject  to  tbe  objection  thus  urged,  said; 
**  We  are  ul  the  opiolou  that,  If  nut  wholly 
admlnlatratlTe,  so  much,  at  least,  of  tbe 
act  In  question,  aa  relates  to  the  HelectloD 
of  a  new  stte,  and  tbe  erection  of  aniteble 
buildings  and  improvements  t hereon,  is 
clearly  of  ao  ndministratlve  charucter. 
The  legislative  will  that  the  seat  of  gov- 
ernment be  renioved,  that  It  be  located 
and  establlstaed  a>  In  tbe  act  provided, 
andtbat  the  site  selected  and  determined 
npon  by  the  com mlsst oners,  In  pursuance 
of  tbe  provisions  of  the  act,  shall  be  tbe 
permaneut  seat  of  government  of  the 
territory.  Is  definitely  expressed  in  the  act 
itself.  The  undoubtedly  Important  and 
resifonslble  duties  of  selection  and  prepa- 
ration for  occupancy  were  dnlesated  to 
these  conimisalonera.  The  convenience  of 
such  delegation,  the  obvious  difficulties  In 
the  way  of  a  direct  selection  by  the  legis- 
lature, have  already  been  alluded  to. 
What  legal  prlncipleis  contravened  by  the 
delegation  of  this  power?  The  legisla- 
ture made  tbe  law.  Every  act  done  under 
it  by  these  commissioners  Is  done  In  pur- 
suance and  by  authority  of  the  law,  and 
derives  its  sole  validity  therefrom,  and, 
when  done.  It  Is  to  be  regarded  as  the  act 
of  tbe  legislature  Itself."  Reference  Is 
made.  In  one  of  tbe  opinions  filed,  to  the 
fact  that  tbe  state  of  Nebraska  located  Its 
capital  in  a  similar  way  by  means  of  a 
commissiun.  In  People  v.  Dunn,  HO  Oal. 
211,  22  Pac.  Rep.  ]40,  tbe  same  objection 
was  made  to  a  statutewhich  delegated  to 
a  commission  the  selection  of  a  perma- 
nent site  for  a  certain  state  charitable  In- 
atitatlon.  and  on  this  point  tbe  court 
said :  "  Nor  do  we  think  there  Is  any  force 
in  the  objection  that,  by  providing  that 
certain  persons  shonid  select  tbe  site  for 
tbe  building  proposed  to  be  constructed, 
the  act  attempted  to  delegate  legislative 
fnnctlnns  and  powers.  To  hold  that  such 
powers  could  not  be  vested  in  persons 
named  in  the  act  would  be  an  unreason- 
ably strict  application  of  tbe  rule  that 
legislative  functions  cannot  he  delegated. 
Tbe  mere  act  of  selecting  a  site  to  be  pur- 
chased was  not  a  legislative  act."  In 
Rice  V.  Shay,  48  Mich.  380,  6  N.  W.  Bep. 
4%,  the  legislature,  in  organizing  a  coun- 
ty, provided  that  the  county  seat  should 
be  located  within  a  certain  township,  and 
appointed  commissioners  to  locate  the 
same,  and.  the  validity  of  the  act  being 
questioned  on  the  same  ground, it  wassus- 
talned.  In  Htate  v.  Chicago,  M.  &  St.  P. 
By.  Co.,  38  Minn.  281.  87  N.  W.  Rep.  782,  It 
was  Insisted  that  an  act  appointing  a 
board  of  railway  commissioners,  and  au- 
thorizing them  to  establish  rates  of 
charges  for  transportation  of  property, 
was  a  delegation  of  legislative  power, 
and  therefore  Invalid.  The  quratlon  thus 
raised  was  elaborately  considered,  and  In 
sustaining  tbe  validity  of  the  statute  the 
court,  among  other  tilings,  said:  "It  Is 
not  every  grant  of  powers.  Involving  the 
exercise  of  discretion  and  Judgineut,  to 
exocatlve  or  administrative  offlcerH,  that 
amounts  to  a  delegation  of  legislative 
power.  Tbe  dirtei-ence  between  the  de- 
partments undoubtedly  Is  that  tbe  legis- 


lature makes,  tbe  executive  ezecntes,  and 
t)ie  Judiciary  construes,  the  law  ;  but  tbe 
maker  of  the  law  may  commit  somethini; 
to  tbe  discretion  of  tbe  other  depart* 
meats,  and  the  precise  boundary  ol  tbla 
power  is  a  subject  of  delicate  and  difficult 
Inquiry,  Into  which  a  court  will  not  un- 
necessarily enter.  The  principle  Is  ret>eat- 
edly  recognized  by  all  courts  that  the 
legislature  may  authorize  others  to  do 
things  which  It  might  properly,  but  can- 
nut  cnnveniontly  or  aavantaKeoasly,  do 
itself.'  See  People  v.  Harper,  91  111.897. 
A  similar  discussion  arose  In  People 
Reynolds,  5  Uilmnn,  1.  The  statute  In 
that  case  provided  for  the  division  of  Gal- 
latin county,  and  tbe  organization  of 
Saline  county  out  of  a  portion  of  It.  It, 
however,  aathorlzed  tne  people  of  the 
county  proposed  to  be  divided  to  vote 
npon  the  question  of  division  at  an  elac- 
tion.  and  provided  that  the  act  should  go 
Into  effect  only  In  case  tbe  majority  of  the 
voters  at  sucb  election  should  vote  in 
favor  of  division.  It  was  objected  that 
this  was  a  delegation  of  legislative  power 
to  tbe  voters  of  the  county,  and  therefore 
Invalid.  In  uverrnling  this  objection  tbe 
court  said:  "If  the  saying  Is  true  that 
the  legislature  cannot  delegate  Its  pow- 
ers,  it  Is  only  so  In  Its  most  general  sense. 
We  may  well  admit  that  tbe  legislature 
cannot  delegate  its  general  legislative  au- 
thority; still.  It  may  authorize  many 
things  to  be  done  by  others  which  It 
might  properly  do  itself.  All  power  pos- 
sessed by  tbe  legislature  to  delegated  to 
It  by  tbe  people,  and  yet  few  will  be  fonnd 
to  Insist  that  whatever  the  legislature 
may  do  It  shall  do,  or  else  It  shall  go  un- 
done. To  establish  such  a  princlpte  In  a 
large  state  would  be  almost  to  destroy 
all  government.  •  •  •  We  see.  then, 
that  while  tbe  legislature  may  not  diveiit 
Itself  of  Its  proper  functions,  or  delegate 
Its  general  legislative  anthorlty,  it  may 
still  authorize  others  to  do  those  tilings 
which  it  might  properly,  yet  cannot  un- 
derstandhigiy  or  advantageonsly,  do  it* 
self.  Without  this  power,  legislation 
would  become  oppressive,  and  yet  Im- 
becile. Local  laws  almost  universally  call 
into  action,  to  a  greater  or  less  extent, 
tbe  agency  and  discretion,  either  of  tbe 
people  or  Individuals,  to  nccnmpllsh  in  de- 
tail what  Is  authorized  or  required  In  gen- 
eral terms.  The  object  to  be  accom- 
plished, or  the  thing  permitted,  may  be 
specified,  and  the  rest  left  to  the  agency 
of  others,  with  better  opportunities  for 
accomplishing  the  object  or  doing  the 
thintr  onderstandlugly.  In  this  way  have 
the  seats  of  Justice  of  most  of  the  counties 
in  tbe  state  been  located."  Aa  bearing 
npon  the  same  general  subject,  reference 
mav  be  had  to  Kramraib  v.  (,ity  of  Al- 
bany. 127  N.  T.  B75.  28  N.  E. Rep.44K);  Hoyt 
V.  Thompson's  Ex'r,  19  N.  Y.  207;  Hitch- 
cock T.  Galveston,  96  U.  S.  341. 

The  legislation  of  this  state  abounds 
with  instances  where  powers  similar  to 
the  one  Involved  in  the  present  case  have 
been  delegated  by  the  legislature  to  com- 
missions. In  that  way,  as  was  intimated 
in  the  case  of  People  v.  Reynolds,  supra, 
tlie  County  seats  of  most  of  the  counties  of 
the  state  have  been  located.  The  same  Is 
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true  Id  relation  to  the  location  ot  many  of 
our  atate  charitable  InstitutloiiEi.  Thus, 
the  act  efltabllBhing  the  Northern  Hos- 
pital for  the  Insaue  provided  for  tbe  ap- 
pointment by  tbe  fn>Ternor»  with  tbe  ad- 
vice and  cooaeut  of  the  senate,  of  nine 
commlBsloners,  and  authorlKed  them  to 
select  a  proper  locatliiD  tor  the  proposed 
hoapitat,  and  such  commission  subse* 
qnently  located  the  hospital  at  Elftln. 
Laws  1869,  p.  24.  In  tbe  name  way  the 
Southern  Illinois  Hospital  for  the  Insane 
was  located  at  Anna.  Laws  1869,  p.  ]9. 
Also,  tbe  Home  for  tbe  Chtldreii  of  De* 
ceased  Soldiers  at  Normal.  Tjaws  ISttS,  p. 
76.  Also,  the  Suntbcru  HUdoIh  Normal 
University  at  Carbondale.  Laws  186»,  p. 
34.  Also  the  Sonthern  Illinois  Peniten- 
tiary at  Chester.  Laws  1877.  p.  SO.  Also 
the  Soldiers' and  Sailom'Hoine  at  Qulncy. 
Laws  1885,  p.  16.  In  these,  and  In  many 
other  similar  casea  to  be  foand  In  the  leg- 
islative history  of  tbe  state,  powers  of 
this  character  have  been  delexated  to 
and  exercised  by  commltielons,  boards, 
iiud  Blinller  agencies,  and  tbe  validity  of 
sucb  delegation  has  never  beenquestioned. 
Indeed,  to  question  It  succesflfully  would 
invalidate  a  large  part  of  what  bas  been 
done  In  the  past-history  ol  tbe  state  by 
way  of  perfecting  Its  political,  economic, 
and  social  and  chorltable  organization. 
In  view  of  all  these  precedeuts,  drawn 
from  legislative  action  as  well  as  Jodlcial 
decision,  it  iH  impossible  to  hold  that  the 
power  to  select  the  place  for  tbe  next 
meeting  ol  the  general  conference  waa  In- 
capable of  delegation.  It  belonged  to 
that  cImm  of  powers  which  legislative 
bodies  have  always  been  free  to  delegate 
to  commissions  or  executive  boards, 
whenever  their  exercise  Involved  arrange* 
meats,  Investigations,  nr  details  which 
could  be  more  conveniently  or  advanta- 
geously made  or  attended  to  in  that  way. 
It  follows  that  tbe  delegation  of  this 
power  to  the  board  ol  pabllcatlon  moat 
be  held  to  have  been  valid  and  effectual, 
and  that  the  general  conference  held  In 
October,  TiSSl,  at  Indianapolis,  the  place 
appointed  by  tbe  board,  was  the  true  and 
lawful  general  conference  of  tbe  Evangel- 
ical Association. 

This  conclusion  snbstuntially  disposes 
ot  tbe  case.  Tbe  body  which  convened  at 
Indianapolis  twlng  tbe  true  and  lawful 
general  cunTerence,  its  decisions  as  to  all 
ecclesiastical  matters  must  be  accepted  as 
final  and  conclusive.  The  proceedings 
against  Bishops  Esber  and  Bowman  hav- 
ing been  held  to  be  wholly  without  war- 
rant or  authority,  and  abaolutely  void 
ab  Initio,  that  condadoD  must  be  adopted 
as  the  true  one,  and  It  toUows  that  the 
pretended  judgments  ol  aospenalou  pro- 
nounced against  them  were  never  of  any 
validity,  and  at  no  time  Incapacitated 
them  from  performing  their  appropriate 
functions  as  bishops,  or  from  presiding  at 
the  various  annual  conferences  at  which 
tfaey  preaeoted  themselvea,  and  sought  to 
exercise  their  prerogatives  aa  presiding 
officers  of  those  bodies.  Tbe  Indianapolis 
conference  having  decided  It  to  be  the  law 
of  the  association  that  a  bishop,  if  pres- 
ent, is  **a  necessary  constituent  element  of 
every  annucU  conference,"  and  nut  only 


entitled  to,  but  bound  by  duty  to,  partici- 
pate In  Its  proceedings  as  Its  presiding 
officer,  and  having  held,  as  a  necessary 
consequence,  tbat  tbe  annual  conferences 
in  the  divided  dUtrlcto  prealded  over  by 
either  Bishop  Esher  or  Bishop  Bowman 
were  the  true  and  lawful  annual  confer- 
ences In  those  districts,  that  declsloo  Is 
conclusive  upon  the  courts,  and  we  must 
therefore  hold  that  tbe  annual  conference 
by  which  complainant  Hueser  was  ap- 
pointed pastor  ol  the  congrwation  Id 
question  In  this  case  was  the  true  and 
lawful  Illinois  annual  conference,  and  chat 
Husser  was  the  only  lawful  appointee  as 
paator  of  that  congregation.  Such  being 
the  case,  no  reason  is  apparent  why  the 
decree  awarding  blm  that  office,  and  pro- 
tecting blm  In  its  enjoyment,  abonld  not 
be  sustained. 

The  point  la  made  by  counsel  for  tbe  de- 
tendantfl  tbat,  even  U  Husser  Is  the  lawful 
pastor,  neither  be  nor  his  co-complalnants 
have  established  any  property  rights 
which  entitle  them  to  the  interposition  of 
a  cuurtol  chancery.  The  co-complalnants 
are  or  claim  to  be  members  of  tbe  congre- 
gation who,  during  these  controversies, 
have  adhered  to  Husser  as  tbeir  pastor, 
and  they  complain  that  they  have  been 
deprived  of  their  right  to  worship,  with 
their  pastor,  in  the  church  ediflce  belonging 
to  tbe  congregation.  The  objection  made 
to  tbe  case  presented  by  tbem  la  tbat  they 
have  been  expelled  from  membership  in 
tbe  congregation,  and  therefore  have  no 
further  rights  or  Interest  In  the  church 
property.  It  Is  not  disputed  that  they 
were  formerly  members  of  tbe  congrega- 
tion, and,  if  they  have  been  expell^,  tbe 
burden  of  showing  that  fact  Is  uf  course 
upon  tbe  defendants.  In  the  answer, 
which,  by  stipulation,  was  read  as  a  dep- 
osition, it  is  alleifed.in  substance,  that, 
after  tbe  difficulties  In  question  arose,  they 
withdrew  themselvee  from  tbe  meetings 
ol  the  congregation,  and  bdd  rellgloua 
services  In  another  place,  and  contributed 
nottamg  towards  tbe  pastor's  salary  or 
other  expenses  of  tbe  church,  and  that  on 
that  account  tbe  quarterly  conference  of 
the  church  expelled  them  from  member- 
ship. The  ClscipliQe  contains  an  elab- 
orate code  of  rules  applicable  to 
where  members  are  sought  to  besnbjeeted 
to  trial  for  offenses.  Among  otbertbings, 
the  charges,  If  practicable,  are  to  be  In 
writing,  and  the  accused  and  accuser  are 
to  be  brought  face  to  face,  and  the  trial 
Is  to  take  place  before  a  committee  who. 
If  it  is  at  all  avoidable,  are  not  to  be  mem- 
bers of  the  quarterly  conference.  The 
quarterly  conferenre,  as  such,  has  no  Juris- 
diction, unless  one  ol  the  parties,  being 
dlssatisQed  with  the  result  of  the  trial, 
appeals  to  tbat  body,  and.  In  case  of  such 
appeal,  a  second  trial  Is  awarded.  There 
Is  no  pretense  tbat  any  proceedings  were 
instituted  against  these  members  in  tbe 
forms  prescribed  by  the  Discipline,  or  tbat 
any  Inrisdictlos  was  vested  In  the  quar- 
terly conference  In  the  only  way  possible, 
vis,  by  appeal.  In  fact,  there  la  an  entire 
absence  of  any  showing  of  disciplinary 
measures  Instituted  or  can-led  ou  nuder 
the  rules  of  the  association,  or  tbat  tbe 
body  which  U  alleged  to  have  expelksd 
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them  had  anj  authority  In  the  premlBes. 
We  think  there  1b  a  aabetantlal  {allareto 
iihow  that  the  coniplalnants  bad  lost 
their  membership.  Tt  Is  true  that  as  to 
HuB&er  blDieelf  there  was  no  contract 
providing  for  any  fixed  or  defluU«  salary 
ae  pastor,  bat  the  DlMcipllne  clearly  con- 
templates the  payment  by  each  coniEreffS- 
tlun  to  Its  pastor  uf  au  adequate  sapport, 
and  saltable  officers  and  agencies  are  pro- 
vided to  obtain,  by  voluntary  contrlbn- 
tlona  from  the  members,  the  funds  neces- 
sary for  tbat  purpose.  Under  these  cir- 
cumstances, ft  does  not  seem  esuenttal 
tbat  there  should  be  an  express  contract 
for  A  fixed  salary.  An  adequate  salary 
would  appear  to  be  secured  by  the  Disci- 
pline, and  although  It  Is  to  be  raised.  In 
theory,  by  voluntary  contributions,  It  la 
provided  tbat  those  havluK  ability  to  pay 
for  the  support  of  the  pastor.and  refusing 
to  do  BO,  shall  be  '*dealt  with  as  other 
iTOSB  transgressors  and  sinners."  We 
think  that  under  these  clrcumHtances  a 
reasonable  compensation  Is  sufficiently  se- 
cured to  create  In  the  Incumbent  a  prop* 
erty  right  In  the  office  of  pastor  which  a 
court  of  equity  wUI  reeognite  and  pro- 
tect. After  giving  to  the  ease  the  patient 
and  careful  consideration  which  Its  Im- 
portance seems  to  demand,  we  have 
reached  the  conclusion  that  the  decree  of 
the  superior  court  ts  warranted  by  the  ev- 
idence. The  Judgment  of  the  appellate 
court  affirming  thedeereewlU  aceoralngly 
be  affirmed. 


a46  111.  4») 

GAGB  V.  Omr  OF  omOAOO.' 
(Supreme  Court  of  lUinols.    May  9,  1893.)* 
Bfsoiu.  AssBBsuEm— QcBenoN  fob  Jdrt— Emi- 

HINT  DOMA.IN — Vbkdiot. 

L  Under  Ber.  SL  c  24,  art  9,  S  31,  which 
declares  that  if  it  Bhall  aroear  in  special  as- 
sessment iwoeeedings  "ttiat  the  premises  of  the 
objector  are  assessed  more  or  leas  than  they 
will  be  ben^ted  or  more  or  less  Uian  th^  pro- 
portionate share  of  the  cost  of  the  improTe- 
ment,  the  jury  shall  so  find  and  shall  also  find 
the  amount  for  which  such  premises  ought  to 
be  assessed,"  objections  which  raise  questions 
as  to  the  legality  of  the  proceedings  to  con- 
demn the  street  to  pay  for  which  the  assess* 
ment  is  made  do  not  presmt  an  issue  for  the 
jnry.  Following  Goodwillie  t.  City  of  lAke 
View.  27  N.  B.  Rep.  15,  137  lU.  51. 

2.  In  proceedings  to  condemn  "lots  B  and 
C,  (except  the  east  66  feet  of  the  west  248.95 
feet  thereof)  of*  a  certain  subdivision,  a  ver- 
dict awarding  damages  "to  the  owner  of  (ex- 
cept B.  66  feet  W.  248.95  ft.)  ontlot  B  of  said 
subdivision"  sufficiently  describes  the  inrt  of 
lot  B  tbat  is  taken. 

Api»eal  from  circuit  court,  Cook  county ; 
S.  P.  McConnell,  Judge. 

Application  of  the  city  of  Chicago  to 
confirm  a  special  assessment.  Henry  H. 
Gage,  a  property  owner,  interposed  ot>- 
jectlons,  wblch  were  overruled,  and  he  ap- 
peals. Affirmed. 

Gall  £.  Deming  and  Augustus  N.  Gage, 
tor  appellant.  Jobui}.  Miller  and  Charles 


*  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 

*  aehearing  denied  October  term,  1898. 


£FOaTEB,VoL.84.  (HI. 

C.  Gilbert,  (Edward  Haber,  of  couned.) 

for  appellee. 

BAILET,  0.  J.  This  Is  an  appeal  from 
a  judgment  of  the  circuit  court  of  Cook 
county  conflrulng  a  special  assessmeut. 
It  appears  that  on  petition  of  the  dty  of 
Chicago  to  cooderan  certain  land  foropen- 
ing  Seventy-Fourtb  street  from  Wright 
street  to  Wallace  street,  such  proceedings 
were  bad  tbat  the  necessary  land  was 
condemned,  and  the  compenBatlon  to  be 
paid  tbe  owners  thereof  was  fixed  and  as- 
certained by  a  Jury.  A  supplemental  peti- 
tion was  then  filed, asking  fortbeappolut- 
meat  of  commlssloDem  to  assess  the 
amount  of  such  compensation  npon  the 
property  deemed  to  be  benefited  by  the 
Improvement,  and.  such  commissioners 
baring  been  appointed,  and  having  made 
and  returned  their  asasMmeat  roll,  the 
appellant,  whose  land,  consisting  of  a 
tract  of  10  acres  adjoining  the  proposed 
improvement  on  the  north,  was  aaoeaocd 
92,467.55,  appeared,  and  contested  the  ap- 
plication to  the  court  fur  a  Judgment  con- 
firming the  assemment.  Tbe  objections 
Interposed,  so  far  as  they  are  material 
here,  are  the  following:  **(1)  Said  aseoae- 
ment  Is  not  levied  on  the  several  parcela 
of  laud  In  proportion  to  the  benefits  de- 
rived from  the  Improvement.  (2)  Said  as- 
sessment exceeds  tbe  tienefits  which  wlU 
accrue  from  said  Improvement.  (8)  Said 
assessment  upon  objector's  property  ex- 
ceeds a  proportionate  shareof  tbe  expense 
of  said  improvement.  (4)  That  mI4  ob- 
jector's property  has  already  been  aa- 
eeesed  for  opening  nameroua  other  atreeta 
through  said  property,  which  are  amply 
sufficient  for  all  needs  of  said  property. 

(5)  Said  assessment  Is  void,  because  the 
Jury  in  this  case  In  their  verdict, In  award- 
ing compensation  to  be  paid  to  the  own- 
ers of  the  property  taken forsald  improve- 
ment, have  described  the  property  by 
void.  Illegal,  and  erroneone  deacrlptioas. 

(6)  Satd  s|)ecial  asseasmeat  Is  void  for  the 
reason  that  said  ISeventy-Fourth  street, 
from  Wright  street  to  Wallace  street, 
long  before  the  filing  of  said  petition  for 
coademuatlon,  was  dedicated,  platted, 
opened,  and  used  as  a  public  street  and 
highway."  On  the  bearing  of  these  ob- 
jections a  Jury  was  impaneled,  bnt  tbe 
court  rtfuaed  to  aubmlt  to  Huch  Jury  the 
Issues  raised  by  the  fifth  and  sixth  objec- 
tions, but  decided  them  himself,  and  the 
refusal  to  subinlt  those  objections  to  the 
Jury  Is  assigned  for  error. 

Those  two  objections  are  obviously  In 
the  nature  of  collateral  attacks  upon  tbe 
Judgment  of  condemnation.  The  fifth  ob- 
jection attempts  to  set  up  that  the  verdict 
of  the  Jury  In  the  condemnation  proceed- 
ings wholly  failed  tn  describe  the  land 
condemned,  and  was  therefore  void  for 
uncertainty,  and  that  the  Judgmrat  based 
thereon  Is  consequently  void;  and  tbe 
sixth  objection  sets  up  that  the  land 
sought  to  be  condemned  had  already  been 
dedicated  by  tbe  owner  for  the  purposes 
of  a  street,  and  could  not,  therefore,  be 
condemned  for  tbe  same  purpose;  and 
that  the  condemuatioo  thereof  had  been 
Improperly  and  Improvldently  made. 
Even  II  tt  bemmceded  that  theseareproiwr 
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matters  to  be  alleged  by  way  of  objectton 
to  the  conflrmatlon  of  the  aaseesnieflt 
lATied  to  pay  the  coinpeneatfon  awarded 
to  the  owuers  uf  the  property  taken,— a 
qaeetioD  which  we  do  not  deem  It  neces- 
aary  to  coneider,— we  tbink  It  plain  that 
neither  presented  an  Isaue  which,  ooder 
the  proTlidonB  of  eectlon  81  of  article  9  tA 
the  city  and  vlllaxe  law,  the  objector  bad 
a  right  to  have  aubmltted  to  ajury. 

The  fifth  objection  raised  a  mere  qnes- 
tloo  of  law,  which,  upon  every  principle 
of  correct  practice,  was  for  the  court,  and 
not  tor  the  Jury.  Whether  the  deecrlp- 
tiuD  of  tbe  land  auagbt  to  be  condemned, 
as  It  appeared  In  the  verdict  of  t^he  Jary  In 
that  proceeding,  was  so  imperfect  and  an- 
certaln  that  no  valid  Judgment  coald  be 
rendered  upon  It,  was  a  matter  for  the 
court  to  determine.  Such  determination 
could  be  had  only  by  Inspection  of  the 
records  of  the  condemnation  proceedings, 
and,  as  the  Interpretation  of  those  records 
was  purely  a  matter  of  law,  thrre  cer^ 
talnly  was  no  emir  In  refnelnff  to  submit 
it  to  the  Jury.  Bat  on  examining  the  ver- 
dict as  the  same  was  offered  in  evidence 
and  Is  preserved  in  the  bill  of  exceptions 
Id  this  case,  we  find  that,  while  the  de- 
scription which  It  gives  of  the  land  con- 
demned la  somewhat  Informal,  It  la  not 
so  Imperfect  as  to  makf  tbe  Identity  <rf  tbe 
land  Intended  to  be  described  at  all  nn< 
certain.  Tbe  deserlptlou  of  tbe  land  as  It 
appears  lii  the  condemDation  proceedings 
anterior  to  the  verdict  Is  as  follows: 
"ZiOts  B  and  0  (except  the  east  66  feet  of 
the  west  248  95-100  feet  thereof)  of  Auburn 
Park,  being  a  subdivision, "  etc.,  (describ- 
ing tbe  tract  subdivided.)  Tbe  verdict  was 
as  follows:  "We,  the  Jury,  And  the  Just 
compensation  to  be  paid  to  the  owner  or 
owners  of  tbe  following  described  pieces 
and  parcels  of  land  and  property  sought 
to  be  taken  or  damaged  for  or  by  the  pro- 
posed ImproTement,  as  follows,  to  wit: 
In  Auburn  Park, a  subdivision  of  [deacrib- 
log  the  subdivision:]  To  tbe  owner  or 
owners  of  (except  £.  66  feet  W.  248  9&<100 
ft.)outIot  B  of  said  subdlvlslon.$2,860;  to 
owner  or  owners  nl  (except  east  66  feet  of 
west  248  95-1(K>  ft.)  ontlut  C  of  said  snbdl- 
vlfilon,  f'2,860.  And  we, the  Jury,  find  that 
no  other  property  will  be  taken  or  damaged 
by  the  proposed  improvement."  The  only 
material  defect  In  the  description  of  the 
property  thoa  given,  suggested  by  coon> 
sd  for  tbe  objector.  Is  jthat  It  omits  the 
word  "of  tiefore  "248  95-100  ft."]n  that 
part  of  the  descrlptloa  of  outlot  B  em- 
braced In  the  parentheses.  We  are  of  the 
opinion  that  this  omission  created  no  ma- 
terial uncertainty  as  to  tbe  land  Intended 
to  he  described.  Anyone  at  all  familiar 
with  the  abbreviated  descriptions  of  land 
usual  In  tax  and  assessment  proceedings 
wonld  readily  supply  ths  omitted  word, 
or  read  and  understand  tbe  description 
precisely  as  though  the  word  had  tieen 
used.  There  was  no  ground,  therefore, 
for  holding  that  the  verdict  was  Insntfl- 
ident  to  warrant  tbe  entry  of  Jndgment. 
In  no  point  of  view,  then,  can  It  be  seen 
that  any  error  was  committed  by  the 
court  In  disposing  of  this  objection  as  It 
did.  Tbe  objection  was  antrne  In  fact, 
and  was  properly  disallowed. 
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By  the  sixth  objection,  as  has  already 

been  stated,  tbe  objector  alleges  that  tbe 
land  condemned  for  iiurposes  of  a  street 
hud  been  previously  dedicated  to  the  pub- 
lic lor  street  purposen,  and  that  Us  con- 
demnation, and  the  award  to  the  owners 
of  compensation  therefor,  were  onneces- 
sary,  and  nnanthoriied.  The  propriety 
of  the  condemnation,  and  the  power  to 
make  It,  were  matters  which  were  neces- 
sarily  passed  npon  by  the  court  In  tbe  con- 
demnation proceedings.  They  were  juris- 
dictional, and  the  court,  by  entering  the 
Judgment  of  condemnation,  necessarily  de- 
termined tbat  the  property  mlgbtproperly 
be  condemned.  It  Is  tberefnre,  to  say  tbe 
least,  doubtful  whether  tbe  propriety  of 
Its  condemnation  can  now  bo  questioned 
collaterally.  But,  however  that  may  be, 
It  seems  very  plain  that,  under  the  pn. 
visions  of  the  statute,  an  objection  at- 
tempting to  raise  a  qnesttoo  of  that  char- 
acter does  not  present  an  Issae  which  the 
property  owner  Is  entitled  to  have  snb- 
mltted  to  a  Jury  on  application  for  con- 
firmation of  tbe  ansessment  uf  benefits 
upon  the  property  deemefl  to  be  beneflteil 
by  the  improvement.  Section  31  of  article 
9  of  the  city  and  village  act  provides  that, 
"If  It  shall  appear  that  the  premises  of  the 
objector  are  assessed  more  or  less  than 
they  will  bebenefited.or  mure  or  less  than 
their  proportionate  share  of  the  cost  of 
the  Improvement,  the  Jury  shall  so  find, 
and  also  find  the  amonnt  for  which  such 
premises  onght  to  be  assessed."  In  Good- 
wlillev.  City  of  Lake  View,  137  111.  51,  27 
N.  E.  Rep.  16,  this  provision  was  under 
consideration,  and  we  there  said:  "Thp 
matters  to  be  submitted  to  tbe  Jury  lie 
witbin  a  narrow  compass,  and  Include 
only  tbe  amonnt  of  benefits  assessed  or 
CO  be  assessed.  If  It  appesrs  tbat  the 
premises  of  tbe  objector  are  assessed  more 
or  less  than  they  will  be  benefited,  or 
more  or  less  than  their  proportionate 
share  of  the  coat  of  the  Improvement,  the 
jury  shall  so  find,  and  shall  alao  find  tbe 
amonnt  the  premises  should  be  assessed. 
No  other  verdict  Is  required  or  can  be  ren- 
dered. It  Is  clear,  therefore,  that  only 
such  objections  as  question  the  amount  of 
benefits  returned  against  the  objector's 
premises  can  create  the  necessity  tor  sub- 
mission uf  the  assessment  to  a  Jury."  But 
tbe  court,  although  declinlag  to  submit 
tbe  sixth  objection  to  tbs  Jury,  as,  under 
the  decision  Just  dted.  It  was  proper  for 
him  to  do,  permitted  the  parlies  to  In- 
troduce evidence  upon  the  question 
whether  there  had  been  n  prevlons  dedlcs- 
tlon  of  the  land  sought  to  be  condemned 
for  street  purposes.  This  evidence  was 
beard  by  tbe  contt  In  tbe  presence  of  the 
Jury,  and  when  It  was  all  In  he  refused  tbe 
prayer  of  the  ohjector'scounsel  to  Instruct 
the  jury  CO  pass  upon  It,  and  find  tbat  a 
dedication  bad  been  proved,  but  passed 
upon  It  himself,  and  found  tbat  Issue 
against  the  objector. 

We  have  examined  tbe  evidence  submit- 
ted, and  wbile  there  Is  some  evidence 
tending  to  sbuw  a  dedication,  yet,  when 
It  Is  all  considered  together,  it  comes  tar 
short  uf  that  clear  and  satisfactory  proof 
which  the  law  requires  In  such  casps.  We 
are  of  tbe  opinion,  then,  tbat  In  disposing 
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of  the  Blxtb  objectioa  no  error  was  com- 
mitted of  which  the  objector  has  a  right 
to  complain.  No  eTidence  whatever  ap- 
plicable to  the  otherobjectlon  was  offered. 
No  attempt  was  made  to  Bhow  that  the 
objector's  lend  vaa  asBesaed  more  than 
It  was  benefited,  or  more  than  its  propor- 
tionate ehare  of  the  cost  ul  the  Iniprovn- 
raent.  There  was  nothing,  therefore,  bo 
far  as  thoBe  obJectlouB  were  concerned, 
for  the  Jury  to  paBS  upon.  Such  being  the 
case,  the  objectlona  were  properly  orer- 
raled.  After  careful  conalderatlon  of  the 
record,  we  lall  to  find  any  material  error. 
The  jDdgmeot  of  the  circuit  court  con- 
firming  the  aasesBment  wIU  be  affirmed. 
Judgment  affirmed. 


au  111.  606) 

BUBGESS  T.  RUOOLBS  et  aL^ 
(Supreme  Conrt  of  nUnoU.    June  19,  1898.)* 
AppBAL — Dborbb — Rbdeuftion. 

1.  A  decree  taking  from  one  partj  the  right 
of  redemption  slTen  to  him  by  a  former  decree 
In  the  same  suit,  and  coDferring  8a<di  right  on 
another  p&rty  to  the  suit,  is  so  far  final  be- 
tween them  as  to  be  appealaUe. 

2.  Upon  suit  to  redeem  from  a  roidable 
Bale  under  a  trust  deed  a  decree  was  rendered 
allowing  the  debtor  to  redeem  within  a  limited 
time,  and  declaring  that  on  failure  to  redeem 
witUn  that  time  the  title  acquired  by  the  sale 
idiould  **stand  confirmed  ana  nnimneached." 
The  debtor  failed  to  redeem  within  that  time, 
but  more  tlian  three  years  thereafter  his  title 
to  the  land  was  scrfd  at  sherifiTs  sale.  Bdd, 
that  nrither  the  debtor  nor  the  pordiaser  at 
sherUTs  sale  had  any  further  right  to  redeem. 

Appeal  from  anperior  court.  Cook  coim- 
ty :  Francis  M.  Wright,  Judge. 

Credttora'  bill  by  the  Sawyer-Goodman 
Company  aeainst  Arthur  W.  Wlndett, 
Anna  M.  Boggles,  and  others.  Wlndett 
hied  a  cruea  bill,  to  which  William  T.  Bur- 
gess and  others  were  made  defendants. 
On  thia  cross  bill  a  decree  was  rendered, 
from  which  William  T.  Burgess  appeala. 
Beversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  WILKIN,  J.: 

The  facta  found  in  thIa  voluminous  rec- 
ord necessary  to  a  determination  of  the 
questiona  Inrolved  are  as  follows:  On 
August  21,  1875.  Arthur  \V.  Wlndett,  be- 
ing the  owner  of  lot  BS,  In  Ellis'  East  ad- 
dition to  Chicago,  together  with  his  wife, 
Gllia  D., conveyed  the  same  by  trust  deed. 
walTlng  and  releasing  the  homestead,  to 
Oliver  S. Carter,  In  trust  toaecure  the  note 
uf  said  Wlndett  to  appellee  Buggies  for 
912,000,  due  In  Qve  years  frf>m  date,  with 
9  per  cent,  per  annum  Interest.  On  Au- 
gust 10, 1882.  J.  Henry  Wostover.  as  at- 
torney intact  forsald  trustee.  Carter,  pub- 
lished a  notice  of  sale  of  said  premises  un- 
der the  power  in  said  trust  deed,  to  take 
place  on  thfl  16th  day  of  ijept«mber,  1882. 
On  the  15th  day  of  that  month  said  Wln- 
dett filed  his  bill  in  chancery  tn  the  circuit 
court  uf  Cook  county  against  said  Carter, 
Buggies,  and  Wcstover,  setting  up  that 
said  notice  was  Irregular  and  InsuBlcient. 
and  praying  an  Injunction  to  restrain  the 

*  Beported  by  Lonls  Bolaot,  Jr.,  Eati.,  of  the 
Chicago  bar. 
■As  modified  oo  rehearing,  October  12.  1883. 


sale,  and  he  be  allowed  to  redeem  from 
the  trust  deed.  An  Injunction  Issued  as 
prayed,  and  the  writ  was  served  on  the 
defendants  prior  to  the  eale.  On  aald  16th 
day  of  September  a  sale  was  made,  no t- 
wlthstandbig  said  injunction,  and  the 
premlaea  atrack  off  to  Horace  A.  Hulbert. 
and  a  deed  duly  executed  and  delivered  to 
him.  Hulbert  acted  for  Mrs.  Buggies, 
and  whatever  rights  were  obtained  under 
the  sale  accrued  to  her.  On  June  1. 1883, 
Wlndett  filed  an  amendment  to  hta  bill, 
setting  up  that  the  sale  was  made  on  an 
improper  notice  after  the  writ  of  tnjnnc- 
tion  had  been  aerved :  that  no  actual  sale 
of  the  premises  was  made  by  the  trustee; 
that  the  deed  to  Hulbert  was  made  In 
fraud  and  violation  of  the  trust  deed,  and 
In  fraud  of  the  order  tor  an  injunction; 
and  praying  that  the  sale  be  set  aside,  and 
beallowedto  redeem.  On  June  4, 1883.  the 
defendants  to  that  amended  bill  filed  their 
Joint  answer  tdiereto,  denying  all  the  ma- 
terial allegations  thereof,  and  alleging 
that  the  sale  waa  tn  all  things  regular, 
and  the  title  to  the  premlaea.  by  virtue  of 
the  trnat  deed  and  sale,  and  tbf*  deed  exe- 
cuted in  pursuance  thereof,  became  and 
waa  veateid  In  Hulbert.  On  January  2. 
1884,  on  a  bearing,  a  decree  was  entered 
allowing  a  redemption  of  the  property 
upon  the  payment  by  Wlndett  to  Mrs. 
Buggies  of  the  sum  of  S11.690.29.  with  In- 
terest, etc.,  within  90  days  from  December 
10, 188S,  It  being  provided  in  the  decree 
that  It  "complainant  should  not  pay  the 
said  sum  of  money  within  the  time  lim- 
ited, that  the  Buld  sale  of  the  said  prop- 
erty and  Hxe  said  deed  to  said  Hulbert 
should  stand  confirmed  and  unlmpeacbed 
by  any  matter  or  thing  contained  in  the 
said  decree,  and  the  complainant's  bill 
should  be  dismleaed,  with  costs."  March 
10, 18S4,  a  further  decree  was  entered  In 
said  cause  as  follows:  ''This  cause  again 
coming  on  for  bearing  on  the  petition  of 
the  complainant  for  an  extenslcm  of  the 
time  In  which  to  make  payment  of  the 
Bum  of  money  required  to  be  paid  by  the 
complainant  within  ninety  days  from  the 
lOtb  of  December,  1883,  as  provided  by  the 
decree  of  this  court  heretofore  and  on  tbe 
2d  day  of  January,  1884,  entered  herein, 
and  the  complainant  having  filed  a  releum 
of  all  errors  in  the  proceedings  up  to  this 
date,  and  hereby  agreeing  not  to  prose* 
cute  a  writ  of  error  or  appeal  from  said 
final  decree  or  from  this  order,  and  after 
hearing  counsel  tor  the  complainant  and 
tor  the  defendanta,  and  the  complainant 
appearing  In  person  and  moving  for  and 
aaaentlng  tu  this  order  In  open  court,  it  is 
now  ordered  and  adjudged  by  the  coort 
that  the  time  within  which  said  principal 
sum  of  eleven  thousand  six  hundred  and 
ninety  dollars  and  twenty-nine  centa, 
($11,690.29,)  with  intereat  thereon  from  tbe 
lOth  day  uf  December,  1883,  ntitil  the  day 
of  payment,  as  In  said  former  decree  Is 
provided  to  be  paid,  be,  and  the  same  la 
hereby,  extended  until  and  tncloding  tbe 
4th  day  ot.1une,  A.  D.  1884.  And,  If  said 
principal  sum  and  interest  Is  not  paid  by 
tbe  aald  la  at-m  en  tinned  date  to  the  clerk 
of  this  court,  the  said  sale  of  aald  prop- 
erty In  said  decree  mentioned,  to  wit,  lot 
98,  In  Ellis'  East  or  2d  addition  to  Chl- 
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coffo,  by  the  defendant  J.  Henry  V^est- 
orer,  as  attorney  In  fact  lor  the  defendant 
Oliver  8.  Carter,  trustee,  to  tbe  defendant 
Horace  A.  Halbert,  on  tbe  6th  day  of  Hep- 
teinber.  1883,  onder  a  trust  deed  made  by 
the  complainant  Arthur  W.  Wtndett  and 
wife  to  Huld  Carter,  and  tbe  title  of  said 
Hulbert  to  said  property  as  derived  from 
and  through  said  sale  shall  stand  con* 
firmed  and  unlmpeached.  and  the  com- 
plainant's bill  shall  stand  dismissed.  >nltfa 
coats,  without  farther  order  herein. " 

It  la  admitted  by  all  parties  that  tbe 
terms  f>l  thla  decree  were  never  performed 
by  WlDdett,  or  any  one  artlnic  for  or  lo 
bis  beball.  at  any  time.  On  November  28. 

1881.  tbe  Sawyer-Ooodman  Company  bad 
obtained  a  JndKment  aKalnat  Wlodett  In 
said  superior  court  tor  f856.   On  April  1, 

1882.  Francis  Salter  also  recovered  a  judg- 
ment In  the  same  court  against  Wlndett 
for  $107.38,  on  which  Judgments  executions 
were  duly  Issued,  and  returned  "No  prop- 
erty foand."  Thereafter,  on  December  2l>, 
1882,  the  Sawyer-Ooodmao  Company  flled 
all  ordinary  creditors'  bill  against  Wla- 
dett.  describing  no  particular  property, 
and  making  no  mention  whatever  of  said 
trust  deed  or  snle.  No  action  seems  to 
hove  been  taken  nnder  that  bill  until  Sep- 
tember 15*  1887,  when  appellant.  Burae<is. 
appeared  In  the  ease  under  the  following 
circumstances:  On  the  14th  of  said  Sep- 
tember he  entered  into  an  agreement  with 
the  Sawyer-Qoodraan  Company,  through 
its  attorneys,  as  follows:  "In  the  supe- 
rior court  ol  Cook  county.  The  Sawyer* 
Goodman  Co.  va.Artbur  W. Wlndett.  No. 
80.683.  Coofeselun.  Judgment  tor  $856  A 
costs,  Nov.  28,  1881.  Fur  value  received, 
the  Sawyer-Goodman  Company,  plaintiffs 
In  the  above  case,  doth  atiflign  the  above 
Jodgraeot  to  William  T.  Burgess  and  hie 
asaignees,  authorizing  and  empowering 
him  to  have,  use, and  take  all  lawful  nays 
and  means,  in  tbe  name  at  said  company, 
or  otherwise,  but  at  his  own  costs,  and 
charges  to  collect  It.  He  is  to  give  the 
said  company  one-half  of  whatsoever  hn 
may  realise  on  the  said  Judgment,  provided 
that  when  the  said  company  shall  have 
received  one-half  full  paymentof  said  Judg- 
ment, with  Interest  and  costs, said  Bargess 
la  to  have  all  the  surplus  thereafter.  The 
■aid  Kurgess  hereby  agreee  to  Indsmnlfy 
and  save  harmless  said  company  of  and 
from  all  costs,  expenses,  and  damages 
arlalag  ont  of  the  use  of  said  Jutlgraent  by 
him,  and  may  compromise  said  Judgment, 
but  not  for  a  lees  sum  than  $400  without 
the  consent  of  said  company.  Dated  this 
Uth  day  of  September,  A.  D.  18S7.  W.T. 
Burgess.  [Seal.]  Sawyer-Goodman  Com- 
pany. [Seat  of  Company.]  By  James  B. 
Goodman,  Secretary."  It  seems  that  up- 
on the  making  of  this  contract  the  former 
attorneys  of  the  company  agreed  to  with- 
draw their  appearance  in  said  creditors' 
bill,  and  on  the  15th  day  of  September, 
1887,  Burgess  appeared  ostensibly  for  It, 
but,  as  the  facts  subsequently  showed,  for 
himself,  and  flled  an  amendment  to  the 
creditors*  bill,  making  Carter,  Buggies, 
Hulbert,  and  other  parties  connected  with 
tbe  trustee's  sale partiesdefendant, setting 
up  substantially  the  same  irregularities 
In  making  tbe  sate  which  had  been  al- 
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leged  by  Wlndett  In  bis  bill  to  redeem, and 
praying  that  said  company  be  allowed  to 
redeem.  OnMayl2,lS88.be(BurKess)pald 
to  tbe  uttomeya  of  the  company  $200,  In- 
forming them  that  be  had  compromised 
said  Judgment  In  tbe  company's  favor 
against  Wlndett  for  $400,  and  requesting 
them  to  withdraw  their  appearance  from 
cause,  which  they  afterwards  did.  On  No- 
vember 9, 1887,  tbe  premises  in  question 
were  sold  by  tbe  sheriff  of  Cook  county  up- 
on ezecntions  issued  upon  tbe  Judgments 
lo  favor  olsald  company  and  Salter,  and 
■truck  off  to  one  E.  A.  Paul  tur  $1,441.41, 
which  amount  was  receipted  on  the  execu- 
tions by  Burgess,  and  tbe  same  returned 
*'SatisOed."  The  evidence  clearly  shows 
that  the  execution  under  which  that  sale 
w  as  made  In  fa  vor  of  the  Sawyer-Goodman 
Company  was  Issued  without  Its  knuwl- 
edge  or  consent  nr  that  of  Its  attorneys, 
and  there  Is  nothing  in  the  record  toabow 
how  the  one  lo  favor  of  Salter  came  to  be 
issued,  or  whether  be  received  anything 
from  the  sberllfH  sale.  After  that  sale, 
and  before  the  time  of  redemption  ex- 
pired, Paul  assigned  his  oertlflcnte  of  pur- 
chase to  Burgess,  and  he,  on  February  11, 
1889,  t<iok  a  deed  from  the  sheriff  for  the 
premises.  On  February  13, 1888,  Burgess, 
without  the  knowledge  or  consent  of  tbe 
1  Sawyer-Goodman  Company,  again  amend- 
I  ed  said  creditors*  bill,  setting  up  that  by 
[  reason  of  the  sheriff's  sale  and  deed  he  bad 
;  become  tbe  owner  of  lot  08;  the  allega- 
!  tions  as  to  bis  ownership  being  asfollows: 
"And  said  Buivem  claims  under  the  said 
Salter  Judgment  and  execution,  levy,  and 
saletbereuDderthesaid  land  and  premises; 
avers  that  tbe  facts,  matters,  and  things 
touching  said  debt  to  said  Buggies,  trust 
deed  and  pretended  sale,  and  trustee's  deed 
thereunder  in  said  original  bill  of  com- 
plaint as  amended, set  forth,  and  charged, 
are  true  as  therein  stated."  By  means  of 
the  said  several  premiseB,  etc.,  "said  land 
and  promlMfl  have  become  and  are  the 
property  of  said  Bnrgees,  subject  only  to 
the  titleof  said  trust  deed  tnfavorof  Anna 
M.  Buggies  for  what  shall  appear  to  be 
due  her  on  an  account  to  be  taken  In  the 
premises,  and  said  Bnrgees.  claiming  said 
land  under  said  Sawyer-Bondman  Co. 
Judgment,  bill  filed  in  aid  thereof,  exeeo* 
tlon,  levy,  and  safe  thereunder.  Is  entitled 
to  further  prosecute  said  bill  to  the  relief 
thereby  and  therein  prayed  for,  in  like 
plight  and  condition  and  to  the  same  ex- 
tent as  the  Sawyer-Goodman  Co.  could 
prosecute  and  recover  therein  and  there- 
by." The  praycris  that  Burgess  be  decreed 
ail  the  rights  and  rellrt  the  Sawyer-Good- 
man Company  could  have  to  the  lot  under 
its  bill,  and  he  be  allowed  to  redeem  upon 
an  account  to  betaken,  maklngalldueand 
proper  allowances,  and  that  the  sale  to 
Hulbert  be  declared  a  nullity  and  no  bar 
to  his  right  to  redeem.  To  this  bill  Ar- 
thur W.  Wlndett  was  also  made  a  defend- 
ant with  Boggles,  Carter,  and  other  de- 
fendants to  the  bill  as  formerly  amended. 

On  the  4th  of  March,  1880,  Wtndett  was 
defaulted,  and  Hulbert,  Carter,  Buggies, 
and  Westover  flled  their  Joint  answer,  In- 
sisting upon  the  regularity  of  the  trustee's 
sale,  and  the  validity  of  the  title  In  Hul- 
bert In  pursuance  thereof,  and  charging 
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that  the  amended  bill  was  filed  In  the  In- 
tei-eat  uf  Windett,  by  colloalon  between 
hltn  and  Bargea8,for  the  purpose  of  arold- 
inx  the  furiner  decree  asalnet  Windett  on 
biB  bill  to  redeem.  On  April  9, 18S9,  the 
default  of  Windett  vaa  eet  eaide,  and  he 
filed  hlB  answer,  alleging  that  the  lot  in 
qnestion  was  hia  faomefttead,  and  eettlnK 
op  at  great  length  rarlous  transnctlona 
between  himself  and  BargeflB,  most  of 
which  had  no  connection  whatererwlth 
the  lot.  or  the  litigation  previously  had, 
growing  ont  of  the  tra8t(>(>*s  sale;  char- 
ging Borgess  with  a  breach  of  confidence 
and  fraud  in  and  about  those  matters, 
and  also  cliarxing  him  with  gross  mlscon- 
doct  In  and  about  procarinK  said  Bheriff's 
sale  and  deed,  concluding  as  follows: 
"This  defendant  insists  and  charges  that 
each  and  all  the  said  several  steps,  pro- 
ceedings, and  actions  taken,  done,  and  had 
by  said  Bui^bb  in  the  premises,  whether 
In  the  name  of  snid  Sawyer-Uoodman 
Company  or  said  F.  Salter  or  his  own  or 
any  whatever  other  name  he  may  have 
used,  were  Illegal,  fraudulent,  nail  and 
void  and  that  said  pretendeil  levies,  sales, 
and  deeds  set  up  in  said  bill,  original, 
amended,  and  supplemental,  as  aforesaid, 
were  and  are,  all  and  stngalar,  utterly  ille- 
gal, null  and  void  ;  and  he  insists  that  the 
same  should  be  so  held  and  adjudged  by 
this  honorable  court,  and  thai  said  bill  as- 
serting and  claiming  title  by  virtue  of  said 
executions,  levies,  sales,  and  deeds  be  dis- 
missed tor  want  of  equity."  On  the  com- 
ing In  of  this  answer.  Burgess  again 
amended  his  bill,  alleging  that  said  trust 
deed  to  Carter  contained  a  waiver  and 
release  of  the  homestead  by  Windett  and 
wife,  and  averring  that  ** on  the  5th  day 
of  June,  1884.  the  said  Windett,  not  hav- 
ing complied  with  the  terms  of  said  order, 
and  paid  the  money  necessary  to  redeem 
the  said  land  and  premises  from  said  trust 
deed,  his  bill  of  complaint  aforesaid  was 
by  final  decree  of  said  court  dltiralssed  out 
of  court  for  want  of  equity,  and  the  title 
of  said  Hulbert  under  the  trustee's  sale 
and  deed  to  blu  aforesaid  became  abso- 
lute and  irredeemable  by  him,  said  Win- 
dett, -whereby  the  said  Windett  became 
and  was  barred  of  all  right,  title,  and  in- 
terest In  satd  lands  and  premises.  Includ- 
ing the  right  of  homestead  therein,  and 
said  Windett  has  ever  since  with  his  fam- 
ily rmlded  elsewhere  than  on  said  land, 
and  abandoned  his  homestead  therein." 
This  amendment  Is  signed  by  Mr.  Burgess 
tor  couplalnanCa.  The  answers  of  the 
several  defendants  theretofore  filed  stood 
to  this  amendment,  Windett  filing  a 
further  answer,  charging  that  said  Bher- 
iff's sale  waH  fraudulently  conducted,  and 
the  property  sold  tor  a  grossly  Inadequate 
price;  that  BDrgees  obtaineil  the  Sawyer- 
Goodman  Company  claim  by  fraud  and 
false  representations  made  to  the  attor- 
neys of  the  company.  On  the  21st  day  of 
Jane,  I8t^,  a  decree  was  rendered  allowing 
the  prayer  of  said  bill,  the  concluding 
imrt  of  which  is  as  follows:  "Prom  all 
which  the  court  finds  that  the  said  com- 
plalaant.  Burgess,  notwlthHtandlng  the 
sale  made  by  said  J.  Henry  Westover  as 
the  'attorney*  of  said  Carter  to  said 
Hulbert,  and  the  deed  aforesaid  tliereon 


made  to  said  Hulbert  b>  said  Garter, 
through  and  by  said  Westover,  as  the 
attorney  of  satd  Carter,  dated  the  16th 
day  of  September,  A.  D.  1883,  and  recorded 
the  same  day  In  the  recorder's  office  of 
said  county  In  Book  1U97  of  Records,  page 
S61,  conveying  said  lands  and  premises  to 
said  Hulbert  In  pursuance  of  said  sale, 
and  notwIthstandlnK  the  tax  titles  ac- 
quired by  him,  Hulbert,  as  aforesaid. is  eu- 
titled  to  redeem  said  lands  and  premises 
from  the  said  trust  deed  and  tax  titles 
on  the  payment  f>f  what,  on  an  account 
being  taken,  shall  appear  to  be  Justly 
due  the  xald  Anna  M.  Ruggles  lo  the  prem- 
ises. And  to  that  end,  before  enteriug  a 
final  decree  herein,  It  Is  ordered  that  It 
be  referred  to  Penoyer  L.  Sherman,  ooe  of 
the  masters  lu  chancery  of  this  conrt,  to 
take  and  state  such  account.  In  which  the 
said  Haggles  shall  be  credited  with  the 
amount  due  on  said  Judgment,  as  shall 
appear  (rom  evidence  to  be  taken  before 
him.  and  taxes  paid,  with  Interest  at  six 
per  cent,  per  annum,  and  charged  with 
the  rents.  Issues,  and  profits  of  said  lands 
and  premises  received,  or  whirb  by  the 
exercise  uf  ordinary  dnigence  might  have 
been  received,  and  otherwise  making  all 
due  and  proper  allowances  and  charges, 
and  that  be  report  with  all  eonvenlrat 
speed." 

On  May  13. 1890,  Windett  filed  a  cross 
bin,  making  Burgess  aud  others  defend- 
ants thereto,  praying  that  all  the  rights 
so  decreed  to  Burgess  be  transterred  to 
him;  and  on  NovemherS,  1891,  a  decree 
wae  entered  In  his  favor,  according  to  the 
prayer  of  that  cross  bill.  On  July  16,  li^'i, 
the  raose  came  on  for  hearing  before  the 
Honorable  F.  M.  Wright,  upon  the  report 
of  the  master  made  under  the  order  ol  ref- 
erence by  said  decree  of  Jane  21,  ItSS. 
wtaerenpun  It  was  decreed  that  there  was 
due  Anna  M.  Ruggles  the  sum  of  f 16,553.10, 
and  upon  the  payment  to  her  of  that 
amount  within  five  months  from  that 
date  **by  the  party  or  parties  herrlnbefore 
by  the  Interlocutory  decrees  and  orders  of 
the  court  found  entitled  to  make  redemp- 
tion of  said  premises,  with  Interest  there- 
on at  five  per  ceDt.^er  annum  from  the 
loth  day  of  July,  1891.  (the  date  of  aald 
master's  report,)  until  the  time  of  such 
payment,  and  the  conts  t)f  this  suit  taxed 
In  favor  of  said  Rugglen,  that  then  the 
said  Oliver  8.  Garter,  Anna  M.  Ruggles, 
and  Horace  A.  Hulbert  do  join  In  and  exe- 
cute, duly  acknowledge, and  deliver  to  the 
parties  so  making  such  payment  a  release 
deed,  releasing  tn  him,  her,  or  them  the 
HRld  lot  98,  in  EIHb'  East  or  Second  addi- 
tion to  Chicago,  the  land  deecribeil  In  the 
hill  of  complaint  and  decree  of  June  1. 
1S89,  In  this  cause,  from  all  rleht.  title,  es- 
tate, or  lutereet  acquired  or  hdd  by  them, 
or  any  ol  them,  under  said  trust  deed 
from  Arthur  W.  Windett  and  Elfsa  D. 
Windett,  his  wife,  in  trust  to  said  Carter 
for  said  RugKles,  or  under  the  trustee's 
deed  from  eald  Carter  to  said  Hult>ert. 
made  thereunder,  or  the  tax  title  or  deed 
obtained  thereon  by  John  Carne,  Jr.,  and 
hy  him  conveyed  and  transferred  to  said 
Horace  A.  Hulbert,  mentioned  In  the 
pleadings  and  evidence  in  this  canse  or 
otherwise,  howsoever;  and  also  quit  and 
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■nrresiler  upon  notice  nnd  order  of  court 
to  be  obtained  tberefor  to  him  or  tbem 
the  qnlet  and  peaceable  poiiBeeaioD  of  Raid 
premiscB,  or.  In  case  o*  the  failure  of  tbem, 
or  any  of  them,  for  the  dpace  of  fire  dajs 
thereafter,  to  make  Buch  dved,  then  that 
Alexander  F.  8tevenaon,a  muster  In  chan- 
cery* be,  and  he  hereby  le,  appulnteiJ  spe- 
cial commlfiBloner  under  the  atstute  to 
make  the  same  for  them  and  on  their  be* 
half."  And  It  was  farther  ordered  that  In 
case  the  said  party  or  parties  so  adjudged 
by  said  interlocutory  decree  and  order  as 
entitled  to  redeem  i>hMll  not  within  the 
time  lierelnaboTe  lluilted  for  that  purpose 
paynald  sum  of  tl6,{^.]d.  Interest  and 
costs,  as  hereinabove  provided,  then  the 
original  and  supplemental  bills,  the  cross 
bill  of  Arthur  W.  Wlndett,  and  the  cross 
blU  of  EUsa  D.  Wlndett  nnd  Phllisky  E. 
Stanley  Id  the  case  of  the  Sawyer-Good- 
man Company  aiealnat  Arthur  W.  Wlndett 
et  al.,  and  the  bill  of  said  Artlior  W.  Wln- 
dett against  Horace  A.  Hnlbert  et  al.. 
coDBoUdated  therewith,  be  diMmlssed  out 
of  eonrt  for  want  of  equity,  so  far  as  these 
proceedlnice  relate  to  the  redemption  of 
said  premiBen,  at  the  covt  of  the  respective 
complainants  therein.  It  Is  exprcMsly  de- 
elared  by  the  conrt  that  the  only  adjudi- 
cation Intended  to  be  made  by  this  decree 
la  to  flx  the  basis  and  terms  npon  which 
aald  premises  maybe  redeemed  by  the  par- 
ties or  party  heretofore  by  the  court  In  Its 
Interlocutory  decrees  and  orders  adjudi- 
cated to  have  that  right.  All  other  rights 
and  remedies.  If  any.  Involved  In  these 
proceedings,  are  to  be  and  remain  nitb- 
out  pr^ndlce  by  reason  of  this  decree,  the 
parties  respectively  having  reserved  to 
them  all  such  rights.  It  any  aucb  be  In- 
volved berrtn,  and  the  right  to  pursue  the 
same  either  by  action  at  law  or  suits  1u 
equity,  or.  If  appropriate,  by  supplemen- 
tary proceedings  herein.  The  parties  each 
and  separately  except. 

This  appeal  Is  prosecuted  by  Burgess, 
who.  claiming  that  the  entire  record.  In- 
cluding said  decree  In  favor  of  Wlndett,  la 
before  the  enure,  seeks  to  have  the  same 
reversed  and  set  aside.  He  also  qneatloDs 
the  correctness  of  said  last  decree,  fixing 
the  amount  to  be  paid  Mrs.  Kuggles  In 
order  to  redeem.  Anna  M.Ruggles, Oliver 
a.  Carter,  and  Horace  A.  Hnlbert  file  tbelr 
Jotndwln  error,  and  also  file  cross  errors, 
by  which  tbey  seek  to  have  reversed  and 
set  aside  the  decree  In  favor  of  both 
Burgess  nnd  Wlndett.  Wlndett  files  a 
motion  to  dismiss  toe  appeal,  and  assigns 
many  causes,  none  of  which  are  of  a  sub- 
stantial character,  unless  It  be  that  no 
final  decree  has  been  rendered  In  the  case. 
He  also  Insists  upon  the  Talldtty  of  the 
decree  In  bis  favor,  qnostlonlng,  however, 
the  eorrKCtnesB  of  the  finding  Id  the  final 
deeree  ae  to  tbe  amount  due  Mm.  Bnggles. 

D.  H.  Plnu^.  for  appellant.  Stury. 
Westover  &  Story  and  A.  W.  Wlndett.  lor 
appellees. 

WII^KIN,  J.,  (after  stating  the  facts.) 
The  raollun  to  dismiss  the  appeal  Is  over- 
ruled. The  decree  taking  from  appellant 
tbe  beneflta  of  the  deeree  prevlona^  ren- 
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dered  In  hla  favor,  and  tranarerring  tbem 
to  appellee  Wlndett  fe  so  far  final  t>etween 
them  that  an  appeal  will  lie  to  have  It  re- 
viewed. It  finally  fixes  the  rights  of  ap- 
pelant, and  the  court  below  so  treated  It 
In  Its  order  of  December  3,1891.  At  the 
instance  of  appellee  Wlndett  the  court 
there  held  that  Burgess,  "by  reason  of  the 
decree  entered  In  this  cause  on  the  6th 
day  of  November.  1891,  has  no  standing 
In  court,  and  refused  to  bear  btm,  touch- 
ing the  same." 

Neither  do  we  think  It  can  he  said  that 
tbe  record  is  brought  up  piecemeal,  be- 
cause the  deeree  by  Judge  Wright  leaves 
It  undetermined  which  of  the  partlea 
may  redeem.  Thatquestlon  had  been  set- 
tled by  the  former  decree  In  Wlndett's  fa- 
vor. If  this  court  should  affirm  tbe  last- 
named  decree,  and  aastalu  the  finding 
as  to  tbe  amount  doe  Mrs.  Buggies,  noth- 
ing would  remain  to  be  done  In  tbe  supe- 
rior court.  If,  ou  the  other  hand,  that 
decree  should  be  reversed,  and  the  one  In 
favor  of  BurgesB'  right  to  redeem  affirmed 
under  the  aaalgnment  of  cross  errors.  It 
would  only  be  neceaaary  to  remand  the 
cause,  with  directions  to  give  effect  to 
that  decree.  And  finally.  If  both  decrees 
to  redeem  are  found  to  be  erroneooa.  as 
they  most  be,  and  tbe  cross  errors  sus- 
tained, oor  Judgment  will  be  final,  elmply 
remanding  the  cause  with  directions  to 
dleroiss  all  bills  and  cross  bills  to  redeem. 
Therefore.  In  any  view  of  the  ease,  no 
good  reason  appears  for  further  protract- 
ing this  litigation  by  diamlasing  the  ap- 
peal, and  sending  tbe  cause  back  to  tbe 
superior  court.  The  motion  to  dismiss 
the  appeal  will  be  oTermled. 

On  the  merits  of  the  caae,  the  first  qaee- 
tlon  arising  In  natural  order  la,  can  tbe 
decree  of  June  21.1889.  giving  Burgess  a 
right  to  redeem,  be  sustained?  becaose,  If 
It  cannot,  that  of  November  5, 18B1,  In 
Wlndett's  favor,  must  also  fall,  tbe  latter 
being  merely  a  transfer  of  the  benefits  of 
the  Burgess  decree  to  Wlndett.  The  sale 
under  the  tmst  deed,  and  tbe  conveyance 
madein  pursuance  thereof,  vested  the  legal 
title  to  tbe  lot  In  question  In  Hult>ert.  sub- 
ject only  to  be  avoided  by  Wlndett.  In 
other  words,  conceding  all  tbat  Is  claimed 
against  the  validity  of  that  sale,  it  was 
voidable  only,  and  not  void.  Wlndett 
might  abide  by  tbe  sale  or  disaffirm  It,  as 
he  pleased.  Jenkins  v.  Pierce,  9R  III. 
and  cases  cited.  He  chose  toavail  himself 
of  tbe  right  to  disaffirm  It,  and  filed  hla 
bill  accordingly,  which  was  prosecuted  to 
a  final  decree,  giving  him  the  right  to  re- 
deem within  ViO  days  from  December  10, 
mm.  Falliag  to  exercise  that  right  with- 
in the  time  limited,  un  Uarch  10. 1884,  he 
obtained  an  order  extending  the  time  to 
June  i,  1884,  and  tbat  order  expressly  pro- 
viding, if  the  redemption  money  was  not 
paid  by  that  date,  the  sale  to  Horace  A. 
Hu1t)ert.  made  on  tbe  16th  day  of  Ueptero- 
ber,  1882,  under  the  trust  deed,  and  the 
title  to  Hnlbert  to  said  lot,  should  "stand 
confirmed  and  anlmpeached,"  and  his  bill 
be  dismissed,  with  costs,  without  further 
order.  This  decree  was  the  proper  one 
to  be  made  In  socfa  case,  as  we  held  in 
Bremer  t.  Dock  Co..  127  111.  488,  18  N.  E. 
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Bep.  321,  cltlnfc  ttie  aothoritles.  He  again 
failed  to  make  the  redemption,  but 
lered  the  lant-named  date,  Jnne  4tb,  to  go 
b7  vltbout  paying  the mtemption  money, 
and  from  that  time  to  the  preeent,  lu  all 
the  volume  of  pleadings  filed  In  the  caw 
by  biraself  and  Bargees,  not  the  Blighteat 
excuse  or  explanation  us  to  why  lie  did 
ootduso  has  been  offered.  What,  then, 
was  the  condition  of  the  title  to  the  lot 
after  June  4,  1884?  Burgess  himself  an- 
swers the  question  In  his  last  amendment 
to  the  Sawyer-Goodman  Company  bill, 
wtaub  be  bad  prerlonsly  appropriated  to 
hla  use.  He  says:  "The  aatd  WIndett. 
not  having  compiled  with  the  terms  of 
said  order,  and  paid  the  money  necessary 
to  redeem  the  aald  lands  and  premises 
from  said  trust  deed,  his  bill  nf  complaint 
aforesaid  was,  by  final  decree  of  said 
Gonrt,  dismissed  out  ol  court  (or  want  nf 
equity,  and  the  title  of  said  Hnlbert.  nn- 
der  the  trustee's  sale  and  deed  to  him 
aforesaid,  became  absolute  and  Irredeem- 
able by  him,  said  WIndett,  whereby  the 
said  WIndett  became  and  was  barred  of 
all  right,  title,  and  Interest  lu  said  lands 
and  premises.  Including  the  right  of  home- 
stead therein."  And  yet,  more  than  three 
years  after  be  aaya  all  Wlndett's  right 
and  title  to  said  lot  bad  become  vested  Id 
Hulhert,  (on  November  9, 1887,)  he  aa- 
snmes  to  sell  the  same  as  the  property  of 
WIndett,  and  In  porsuance  of  and  nnder 
that  sale  set  up  title  in  himself  as  against 
H  albert.  Nothing,  It  seems  to  ns,  could 
be  clearer  than  that  from  and  after  June 
4, 18S4,  the  absolute  title  to  said  property 
was  In  Hnlbert,  tor  Mrs.  Ruggles,  for 
whom  he  acted.  The  sale  being  voidable, 
WIndett  bad  still  an  equitable  Interest  In 
the  property:  bnt  after  the  decree  uf  June 
4th  all  his  right,  title,  and  Interest,  leital 
and  equitable,  was  gone.  "Such  a  sale 
can  be  set  aside  only  at  the  option  of  the 
cestui  Qne  truBt,  and  that  mast  be  deters 
mined  In  apt  time.  Tie  has  an  election  to 
treat  the  sale  as  valid  if  he  will."  Ham- 
ilton V.  Lnhnkee,  61  111.  415.  Neither  Fran- 
cis Salter  nor  the  Hawyer-Goodman  Com- 
pany could,  after  that  time,  legally  levy 
un  It  as  the  property  of  WIndett,  much 
less  conld  Burgess  get  a  title  nnder  them 
upon  which  to  base  a  right  to  redeem.  If 
these  parties  had  filed  their  bill  In  due 
time,  .asblng  a  court  of  eqnlty  to  allow 
tbem  to  redeem  as  creditors,  a  very  differ- 
ent case  would  have  been  presented. 

Bnt  what  la  the  position  of  Mr.  Burgess 
In  a  court  of  equity,  and  what  does  he 
seek  to  do?  He  does  nut  claim,  as  we 
understand,^and  certainly  could  not  un- 
der the  evidence  In  the  case,— to  occupy 
the  position  of  a  creflltor  of  Wlodett, 
asklnga  court  of  equity  to  allow  him  to  re- 
deem. He  was  never  the  bona  fide  uwner 
of  the  Sawyer-Goodman  Company  Judg- 
ment. It  was  only  asslKoed  tu  him  (or 
the  purpose  of  collection.  He  never 
claimed  the  right  to  control  the  Salter 
Judgment  In  any  way  Burgees  Is  then 
driven  to  the  position  taken  In  hie  bill, 
that  he  la  entitled  to  redeem  as  owner  of 
the  property.  Unless  it  can  be  maintained 
that  an  owner  of  real  estate  can  be  dl- 
Tested  of  blB  title  bj  a  levy  and  sale  of  It 


as  the  property  of  a  stranger.  Burgess  got 
no  more  right,  title,  or  Interest  in  lot  B8 
by  the  pretendsd  sheriff's  sale  and  deed 
than  he  would  have  reeeived  If  WIndett 
bad  never  pretended  to  own  It.  The  veiy 
foandatlon  of  bis  claim  of  right  to  redeem 
—vis.  his  title  to  the  property— failing.  It 
la  too  clear  for  argument  that  he  could 
have  no  standing  upon  the  bill  nnder  which 
his  decree  was  rendered. 

There  Is  another  reason  why  the  decree 
In  qnestloo  cannot  be  upheld.  It  Is  not  In 
the  Interest  of  right  and  Justice.  There  is 
nothing  in  the  case  made  by  the  bill  npoo 
which  ft  wttR  rendered  appealing  to  tbe 
conscience  of  the  court  to  grant  tbe  relM 
prayed.  On  the  contrary,  when  consid- 
ered in  the  light  of  the  evidence,  the  case  is 
purely  one  of  speculation  on  the  part  of 
appellant.  Even  as  to  one  having  a  right 
to  redeem,  the  rale  la:  **  Where  tlie  sale  la 
attacked,  not  as  simply  void  for  noncom- 
pliance with  tbe  power,  but  as  voidable 
on  eqnttabie  conHlderations.  having  refers 
ence  to  the  unfair  mode  in  which  the 
power  has  been  executed,  the  decision 
must  turn  upon  a  comparison  of  tbe 
equities."  Burr  v.  Borden,  61  111.  395.  No 
good  purpose  would  be  served  by  review- 
ing the  evidence  iwaring  upon  this  riew 
of  the  case.  The  flndlngs  of  tbe  court  up- 
on which  the  subsequent  decree  was  baaed 
clearly  establish  the  fact  that  Mr.  Burgess 
could  have  no  standing  In  a  court  of 
equity  as  against  any  one  having  a  legal 
or  equitable  Interest  in  the  property.  The 
decree  In  his  favor  was  clearly  erroneous, 
and  should  tte  reversed  There  la.  If  poe- 
siblo.  still  less  reason  for  the  position  that 
Wiudett  is  entitled  In  equity  to  the  benefit 
of  that  decree  as  against  Hnlbert.  As 
above  shuwn,  he  had  hin  day  In  court,  and 
was  allowed  the  relief  be  asked.  Instead 
of  availing  himself  of  that  relief,  he  elect- 
ed to  allow  the  title  tu  "stand  confirmed 
and  unlmpeacbed**tn  Hnlbert.andauffered 
his  "  bin  to  stand  dismissed.**  What  differ, 
ence  could  It  possibly  make  to  htm  after 
that  time  who  got  tbe  property,  except  aa 
he  desired  to  see  his  honest  debts  paid? 
He  showed  by  his  answer  and  prools  that 
Burgess  was  not  entitled  to  the  decree  In 
hla  favor,  and  yet  asked  a  coart  of  equity 
to  give  blm  the  benefit  of  that  decree.  It 
la  aald  In  the  decree  under  which  he  now 
claims  that  Burgees  acted  in  the  premises 
as  his  trustee,  and  that  hu  acquired,  and 
now  holds,  the  legal  title,  and  the  benefit 
of  said  decree  of  June  21. 1889.  tor  his  sole 
use  and  benefit,  etc.  While  the  cross  bill 
under  which  hla  decree  was  rendered  la 
pregnant  with  allegations  of  bad  faltb, 
breaches  of  confidence,  violations  of  pro- 
fessional duty,  and  fraud  on  the  part  ot 
Burgess  towards  WIndett,  as  to  othn 
parties,  other  transactions,  we  have  been 
unable  to  find,  either  In  the  allegations  or 
the  cross  bill,  the  evidence,  or  the  findings 
In  the  decree,  wherein  he  at  any  time  occu- 
pied a  trust  or  confidential  relation 
towards  WIndett  as  to  this  lot  98,  or  that 
he  in  any  way  or  at  any  time  Interfered 
with  or  obstructed  his  efforts  to  redeem 
the  same.  We  express  no  opinion  as  to 
the  merits  of  the  controversy  between 
ttaese  parties  arising  out  of  the  tranaae> 
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tions  set  ap  In  the  eruss  bill,  hut  we  tbink 
It  too  clear  tor  argunieat  that  sach  con- 
troveray  cannot  be  made  the  baalii  of  a 
a  decree  allowlujt  Mr.  Wlndett  tu  retain 
the  iiroperty  here  In  qoeation.  As  beforft 
said,  hie  right  to  redeem  waa  established, 
and,  so  far  as  this  record  showb,  he  toI- 
nntarlly  waived  that  right,  and  choHeto 
let  the  title  stand  in  Hulbert.  We  think 
the  decree,  which  la  set  out  at  length  In 
the  roregoing  Htatement,  as  It  appears  in 
the  abstract,  refuteii  and  conderans  Itself. 
It  allows  Wlndett  to  do  Indirectly  that 
which  It  Is  conceded  be  coold  not  do  di- 
rectly. In  our  view  of  the  case,  the  aape* 
rior  court  erred  In  not  denying  both  Bur- 
gess and  Wlndett  the  right  to  redeem  lot 
fi8,  and  In  not  dismissing  all  bills,  amend- 
ed bills,  cross  bills,  and  amended  cross 
bills  praying  that  relief,  at  the  costs  of  the 
complainants  therein.  In  this  view  of  the 
case,  whether  or  not  the  decree  of  July  16. 
Ififl2,  correctly  fixes  the  amoant  due  Mrs. 
Buggies  le  nnlmportant.  That  and  each 
of  the  other  decrees  above  mentioned  will 
be  reversed,  and  the  cause  will  be  remand- 
ed to  the  superior  court,  with  directions 
to  dismiss  the  bills  and  crossbills  as  above 
indicated;  and  It  is  ordered  that  the  costs 
in  this  court  be  paid  by  the  appellant, 
William  T.  Burgess,  and  the  appellee  A.W. 
Wlndett,  each  paying  one-ball  thereof. 
Beveraed  and  remanded. 


U«  III.  6n) 

HENDEIISON  et  nx.  v.  HATTERMAN.* 
(Supresie  Coart  of  IllintMs.    June  19,  1893.)* 
BocNDARiEs— Deed— Appbai>-Cro8b  Ebrobs. 

1.  The  owner  of  land  subdivided  that  part  , 
of  it  "lying  north  of  Indian  boundary  line  so 
that  lot  9  of  the  BUbdivision  abutted  on  said 
line.  He  coaTeyed  a  tract  of  land  dracribed 
ia  the  deed  as  '  commencing  on  the  southwest 
comer  of  lot  9"  of  aach  subdivieion,  and  "mn- 
ning  thence  ntM-theasterlv  along  the  Indian 
boundary  line,  *  •  •  intending  hereby  to 
convey  one  acre  of  land,  without  reference  to 
nict'!S  and  bounds  as  above  described."  The 
Indian  boundary  line  was  the  center  of  a  high- 
w  ly  66  feet  wide.  Held,  that  the  Bouthwest 
Bide  of  the  tract  conveyed  was  the  center  line 
of  the  U^woy,  although  that  only  gave  the 
grantee  one  acre,  including  the  strip  subject  to 
the  casement  of  the  highway. 

2.  An  appellee  who  has  failed  to  assign 
cross  errors  hy  writing  them  on  the  record,  or 
attaching  them  thereto,  as  required  by  the 
rules  of  court,  cannot  be  heard  to  ciHnplain  of 
the  decree  appealed  from. 

Appeal  from  circuit  court.  Cook  county; 
O.  H.  Horton,  Judge. 

Suit  by  William  E.  datterman  against 
Edward  Henderson  and  Sarah  E.  Hender- 


*  Reported  by  Lonia  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
■  Rehearing  denied,  October  term.  1803. 
v.84H.K.no.2&— 66 
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son  to  establish  title.  Complainant  ob- 
tained a  decree.  Defendants  appeal.  Af- 
firmed. 

The  other  facts  tnlly  appear  In  the  fol- 
io wing  sUtemeot  by  HAORUDER,  J. : 

Thia  la  a  petition  toeBtabllsh  title  nnder 
the  bomt  record  act,  filed  on  April  26,1890. 
in  the  clreolt  court  of  Cook  county,  by  ap- 
pellee against  the  appellants,  *'and  all 
whom  It  may  concern."  It  fs  conceded 
that  John  C.  Dre  is  the  ccmmon  source  of 
title.  The  deed  under  which  appellants 
claim  Is  a  deed  dated  April  27, 1871,  and 
recorded  May  16,  1871,  executed  by  John 
C.  Cre  to  Mary  Whlttaker  and  Sarah 
Ellen  Henderson,  (said  Whlttaker  having 
subsequently  conveyed  her  undivided  half 
to  Edward  Henderson,)  and  conveying 
the follu wing  premises:  "All  the  follow- 
ing describitd  lot,  piece,  or  parcel  of  land, 
sltaate  In  the  county  of  Cook  and  atate  of 
Illinois,  known  and  dcacribed  as  foitowa, 
to  wit,  that  certain  piece  or  parcel  of  land 
commencine  on  the  southwest  comer  of 
lot  nine  (9)  of  Ure's  subdivision  of  part  of 
the  southeast  quarter  of  section  thirty^ 
(80,)  township  forty-one  (41)  north,  of 
range  fourteen  (14)  east,  of  the  third  prin- 
i'.lpai  meridian;  mnnlng  thence  north- 
eastwly.  along  the  Indian  bonndarj 
line,  four  (4)  chains  and  thirty-three  (88) 
links;  thence  running  north  one  hundred 
eight  and  16-100  (lUSlO-lOO)  feet;  thence 
running  west  two  hundred  and  thirty- 
two  and  9S-100  (232  98-I00)  feet ;  thence  run- 
ning south  two  hundred  and  sixty-flve 
and  88-100  (265  88-100)  feet  to  the  place 
of  beginning,  —  meaning  and  intending 
hereby  to  convey  one  (1)  acre  uf  land, 
without  reference  tu  meten  and  bounds  as 
above  described."  The  deed  under  which 
appellee  claims  is  a  deed  dated  May  1, 
1871,  and  recorded  .May  9,  1S71,  executed 
by  said  Ore  to  Augusta  Mary  Dncat,  wife 
nf  Arthur  C.  Ducat,  (said  Augusta  having 
conveyed  to  a  third  peraon.  who  con- 
Teyed  to  said  Arthur,  the  grantor  of  ap- 
pellee,,) and  c-ouTeylng  the  following  prem> 
Ises:  "The  north  four  and  fifteen  hun- 
dredths (4.15)  acres  of  lot  nine  (9)  of  Ore's 
subdivision  of  thnt  part  of  the  southeast 
quarter  of  section  thirty.  (30.)  township 
forty-one  (41)  north,  range  fourteen  (14) 
east  of  the  third  principal  meridian,  ac- 
cording to  plat  recorded  in  Cook  ronnty 
registry  of  deeds.  In  Book  173  of  Maps, 
page  31,  being  the  north  four  and  fifteen 
one-huiidredths  (4.1n)  acres  of  a  tract  of 
five  and  fifteen  one-hundredtba  (5.16) 
acres  lying  west  and  adjoining  the  east 
eight  (8)  acrra  of  said  quarter  section, nnd 
being  north  of  Indian  boondair  line,  the 
south  Hoe  of  said  four  and  fifteen  one- 
hnndredths  (4.15)  acres  being  bounded  on 
tbesonth  by  an  east  uud  west  line."  The 
following  is  the  plat,  dated  April  27,1871, 
of  the  aobdtvlBluD  made  by  said  John  G. 
Ore: 
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SobdlTMon  fay  JohB  a  Dm.  DocHM.  Fl»t  nnwd- 
•d  April  a.  1871.  la  Dixft  m  Qt  UapK  pa«t  SL  Mbr 
Un'B  rabdlTlgtoB  cipart  of  B.  E.  14  fljIiiRH.  of  Indlu 
bouduy  lUw  ud  B.  of  Qrvmi  Baj  road)  of  8m.  M.  T. 
41,  B.  U  K.,  Into  Bin*  lotB  ud  two  blank  lota. 


Tbe  decree  of  the  court  below  finds  tbat 
tbe  petitioner  and  the  defendants  held  un- 
derCre^BB  abovestated.  Tbat  said  Ducat 
obtained  title  from  the  Kovernment. 
That  the  recorda  have  been  deetrojed  by 
Ore,  etc.  Tbat  Dacat,  aUbough  hta  deed 
from  Ure  was  recorded  before  the  deed  to 
Whittaker  and  Hendersou,  had  notice  ol 
the  latter  deed,  and  his  title  to  that  por- 
tioa  of  tbe  north  4.15  acres  of  lot  8  tnclod- 
ed  In  tbe  description  In  the  deed  to  Whit- 
taker and  Ueudnraon  la  aubjeut  to  tbe  lat- 
ter deed, and  be  has  no  title  thereto.  That 
the  dexcrlptlon  In  tbe  latter  deed  la  by 
metes  and  butinds.  and  tbe  startln;;  point 
of  said  lot  Is  taken  on  the  **  Indian  bound- 
ary line."  That  the  metea  and  bounds 
inustcontrtil,  as  to  petitioner.  That  the 
ineoBurenient  of  the  land  In  aald  latter 
deed,  whether  It  be  more  or  less  than  one 
acre,  Is  and  shall  be  from  the  "Indian 
boundary  line, "  on  the  southeasterly  side, 
and  from  tbe  center  line  of  the  60-feet 
street  on  the  west  side  of  lot  9.  That  pe- 
titioner has  title  to  all  that  part  of  lot  9. 
eicept  the  portion  thereof.  In  tbe  south 
end  thereof,  described  as  follows:  "Com- 
nsenuInK  at  tbe  intersection  of  the  center 
line  of  the  street  runnlnff  north  and  sonth, 
weMtofsald  lot  nine  19)  and  tbe  Inditin 
boundary  line,  beln^  the  center  of  the  In- 
dian Boundary  Line  road,  and  running 
nortbr^nsterly.  alunfcsaid  Indian  bound- 
ary line,  4  chains  and  83  links;  thence  run- 
ning north,  alonjc  the  east  line  nf  said  lot 
nine,  (9.)  los  and  16-100 feet;  thence  west 
ITdS  32-Iou  feet,  or  to  tbe  center  line  ol  said 
north  and  aoutb  street;  tbence  Booth  to 


the  place  of  beginning."  That  defendants 
were  In  possession  ol  a  portion  of  said 
premises,  and  that  petitioner  was  entitled 
to  tbe  posseaslon  ol  all  said  lot,  except 
tbe  said  portion  In  tbe  aootb  end.  Tbat 
petitioner's  title  tnereto  be  eatabltobed, 
and  tbat  the  defendants  surrender  pomea- 
hIod,  etc.  The  case  Is  brought  to  this 
court  by  appeal  of  tbe  defendants  below. 
No  cross  errors  have  been  aaslgoed  apun 
tbe  record  by  the  appellee. 

KIcbard  Prendergast,  for  appellaDta. 
H.  U.  Anderson,  fur  appellee. 

MAORUDEft,  J.,(afteretatInRtbeIacts  ) 
A  reference  to  theplatsbows  that  tbe  land 
claimed  by  the  appellants  abuts,  on  Its 
Huntheaaterly  aide,  upon  a  road  66  fevt 
wide,  known  as  tbe  "Indian  Ronodary 
Line  Road."  There  Is  nothing  tu  Indicate 
that  this  road  was  anytbinp  more  than 
an  ordinary  highway  whan  Ure'a  subdi- 
vision was  made.  The  center  line  of  this 
road  Is  what  is  known  as  the  ''Indian 
Boundary  Line,"  Appellants  claim  that 
they  own  an  acre  of  ground  la  lot  9,  and 
that  tbe  sontberly  line  of  tbe  land  so 
4iwned  by  them  coincides  wltb  tbe  north- 
erly line  uf  the  Indian  Boundary  Line 
road,  while  appellee  contends  that  the 
southerly  line  uf  the  laud  of  appellants  co- 
incides with  the  Indian  boundary  line,  or 
the  center  Hue  of  said  road.  Where  a 
deed  refers  to  a  plat  or  anbdlvialon,  the 
particnlars  shown  npou  such  plat  or  autt- 
dlvIsioQ  are  as  much  a  part  of  the  deed  as 
though  they  were  recited  In  U.  Railroad 


Digitized  by  Google 


HENDEBSOir  «.  HATTEBHAK. 


1048 


Co.  V.  Knelle,  104  lit. 455 :  Piper  v.  Connelly, 
lOS  Hi.  646  ;  3  Wasbb.  Real  Prop.  marg.  p. 
638.  Hera  tbe  deeda  under  wblch  both 
parties  liold  not  onlj  refer  to  lot  9  In  Ore's 
subdivIslon.bat  also  to  the  Indian  bonnd- 
ary  Uoe.  When  we  look  at  tbe  plat  ul 
Dre'a  Hnbdlvlelon,  we  find,  not  only  that 
lotd  abuts  at  Its  south  end  apon  said 
road,  and  that  tbe  Indfen  boundary  line 
Is  the  center  of  said  road,  but  also  that 
lire's  enbdlTlslon  is  a  subdlrlsion  of  that 
part  of  the  southeaat  quarter  nf  section 
SO  "lylUK  north  of  Indian  boandary  line." 
PrenamptWely,  therefore,  the  land  auhdi- 
Tlded  comes  down  to  that  line,  and  tbe 
subdivision  embraces  tbe  north  half  of  the 
road,  or  theHtripSS  feet  wide  which  lies 
north  of  said  line.  The  deed  from  Ore  to 
Dacat  deRcrlbea  Int  8  as  a  tract  of  5.15 
acres, " beinK  north  of  Indian  boundary 
line;"  aod,  it  lot  9  comes  down  to  the  In- 
dian boundary  line,  it  inuHt  Include  the 
north  hall  of  the  road,  to  tbe  extent  of  its 
wldtb  uD  the  south. 

It  Is  well  settled,  as  a  general  rule,  that 
**  a  grant  of  land  bounded  upon  a  high- 
way •  •  •  carries  the  leo  in  the  hlRh- 
way  to  tb«  center  of  it,  provided  the  gran- 
tor at  tbe  time  owned  to  tbe  center,  and 
there  he  no  words  or  specific  description 
to  show  a  contrary  intent."  S  Kent, 
Comm.  niarg.  p.  434;  Elliott,  Roads  &  8. 
p.  549,  and  cases  la  note  2.  When  a  deed 
bounds  an  estate  by  or  on  a  public  way, 
tbe  presumption  is,  It  nothlDR  else  ap- 
pears, that  tbe  center  ol  tbe  way  Is  the 
boundary  line.  Dean  v.  Lowell,  136  Maes. 
65.  It  will  not  be  supposed  that  a  man 
would  care  to  keep  title  to  the  highway 
In  himself,  when  he  bad  parted  with  the 
land  bordering  titereun.  Salter  v.  Jonas, 
39  N.J.  Law,  469  ;  3  Wanhb.  Beal  Prop, 
marg.  p.  tf86.  The  presumption  that  the 
owner  of  the  adjoining  land  intended  to 
convey  bis  Interest  In  the  highway  may 
be  overcome,  either  by  the  use  of  express 
termu  excluding  it,  or  by  such  factH  and 
circumstances  as  show  an  Intentlna  to  ex- 
clude it.  The  intent  to  exclude  the  bisb- 
way  must  appear  from  the  language  of 
the  deed.  aR  explained  by  eurrounding  clr- 
cumstances.  Mott  v.  Mott.  68  T.  346; 
Elliott,  Roads  &  S.  p.  55U.  It  makes  no 
difference.  In  the  application  of  the  rule, 
whether  the  land  abutting  upon  the  high- 
way la  a  lot  which  bears  a  certain  num- 
ber, or  Is  a  farm,  called  block, — acre,  or 
otherwise.  Kimball  v.  City  of  Kenosha, 
4  Wis.  321;  Berridge  v.  Ward.  1U  C.  B.  (N. 
a.)  400.  Although  the  measureraeDt  set 
fnrtb  in  tbe  deed  brings  the  line  only  to 
tbe  side  of  tbe  highway,  the  title  will  still 
he  carried  to  tbe  center  of  it,  unlesR  such 
words  are  used,  and  such  inptes  and 
bounds  are  set  forth,  as  show  a  contrary 
Intention.  3  Kent,  Comm.  mar^.  p,  434, 
note  87;  EUlutt.  Roads  &  S.  p.  550:  Paul 
V.  Carver,  36  Pa.  St.  223;  Cox  v.  Freedley, 
88  pa.  St.  124;  Johnatm  t.  Anderaun.  18 
Me.  76;  Cottle  v.  Toung.  69  Me.  10&; 
Woodman  r.  Spencer,  54  N.  H.  607.  Of 
course,  it  is  understood  that  the  title  to 
the  center  of  the  highway,  which  thus 
passes  by  tbe  grant  uf  tbe  adjoining  land, 
is  subject  to  the  easement  of  tbe  public  in 
the  highway. 

Au  application  of  these  principles  to  the 


description  contained  In  tbe  deed  from 
Ure  to  Wblttaker  and  Henderson  leads  to 
the  conclusion  that  the  Bonthern  boand- 
ary line  of  tbe  land  thereby  conveyed  was 
the  center  of  the  Indian  Boundary  Line 
road,  or,  what  is  tbe  same  thing,  tbe  In- 
dian boundary  line.  Tbe  deed,  construed 
In  tbe  light  of  sucb  surrounding  circum- 
stances as  are  admissible  to  explain  Its 
meaning^  bespeaks  no  intention  on  the 
part  of  the  grantor  to  exclude  bis  Inter- 
est In  tbeblgbway.  Ure's  subdivision  was 
of  the  southeast  quarter  of  the  section 
"Into  nine  lots  and  two  blank  lots." 
The  only  two  blank  lots  on  the  plat  are 
Mrs.  Whittaker's  1  ncre  and  Keys*  8.75 
acres.  Thus,  according  to  the  plat,  the 
Dine  lilts  and  tbe  two  blank  lota  are  dis- 
tinct and  several  placea  nf  property,  bo  that, 
If  It  were  not  for  the  descriptions  used  In 
tbe  deeda,  Mrs.  Whittaker's  one  acre  would 
not  api>ear  to  be  a  part  of  lot  9.  Tbe 
deed  to  her  does  not  speelScaUy  describe 
It  as  a  part  of  lot-9.but  asa  parcel  of  land 
"commeoFlng  on  tbe  aouthwMt  corner  of 
lot  9  of  Ore's  subdivision;  »  *  •  rnn- 
nlng  thence  nortbeasterly,  along  tbe  In- 
dian boandary  Use,  4  chains  and  88  llakB ; 
thence  rnDning  north  108.16  feet."  etc. 
Where  is  tbe  starting  point  In  thlH  de- 
scription? The  appellants  contend  that 
the  "southwest  corner  of  lot  9"  is  in  the 
north  line  of  the  road;  that  la  to  say,  88 
feet  norcb  of  tbe  center  of  the  road,  or  ol 
tbe  Indian  boundary  line.  Jf  tblBbeBo.the 
description  Is  an  Impossible  one,  beeaase, 
after  leaving  the  starting  point,  tbe 
courae  must  be  along  the  Indian  bound- 
ary line.  The  words  are,  "running  thence 
nortbeasterly,  along  tbe  Indian  boandary 
line.  4  chains  and  33  links."  The  Indian 
boundary  line  is 33  feet  south  of  the''8oath- 
west  corner  uf  lot  9,"  if  that  corner  is  in 
the  nortb  line  of  the  road.  To  cummence 
at  a  starting  point  thus  located,  it  would 
be  necewary  to  Jump  to  a  point  S3  feet 
south  thereof,  In  order  to  carry  ont  the 
succeeding  portion  of  the  description. 
The  street  west  uf  lot  9  Is  60  feet  wide.  If 
the  starting  point  Is  in  the  nortb  line  of 
tbe  Indian  boundary  road,  and  80  feet 
east  of  the  center  of  said  street,  a  line  4 
chains  and  88  links  in  length  would  throw 
tbe  eastern  line  of  the  Wblttaker  tract 
upon  the  land  of  Keys.  According  to  tbe 
description  in  tbe  Wblttaker  deed,  the 
east  Uiie  of  tbe  land  ot  appellants  starts 
from  the  Indian  boundary  line,"  thence  run- 
ning north  108.16  leet."  if  tbe  starting 
point  be  In  the  north  line  of  the  road,  then 
the  southern  end  of  tbe  east  line  of  the 
tract  would  be  83  feet  south  of  the  south- 
ern end  of  tbe  weat  line  thereof,  which 
terminates  at  the  place  or  beginning.  The 
Wblttaker  deed  dues  not  deacrlbe  a  course 
from  tbe  t)eginning,  either  along  the  In- 
dian boundary  line  mad,  or  along  the 
north  line  ot  that  road, or  alongtbe  south 
line  o(  lot  9,  but  along  tbe  center  of  the 
road;  that  Is  to  say.  along  the  Indian 
boundary  line.  Inasmuch  as,  under  the 
inlea  of  law  above  laid  down,  the  bounda- 
ry Is  in  theccnterof  tbeblgbway,  wherethe 
land  conveyedabuta  on  the  high  way,  there 
every  part  of  soeh  boundary,  including  the 
starting  point,  as  wril  as  every  other 
point  therein,  must  be  Id  the  center  uf  the 
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highway.  We  therefore  thlok  that  the 
AOQtb  west  corner  of  lot  9  mntit  be  resard- 
ed  SB  located  Id  the  eeater  of  the  Todfan 
Boundary  Line  road*  or  in  the  Indian 
boundary  line,  at  the  Intersection  of  that 
line  with  the  cwiter  line  extended  of  the 
street  west  of  lot  0.  3  Waabb.  Real.  Prop. 
<5th  Ed.)  mars.  p.  635,  top  p.  448.  par.  51. 
note  9.  and  cases  cited.  It  Is  well  settled 
that  moDoments  control  conraes  and  dls- 
tannes,  and  the  courses  and  distances  con- 
trol the  quantity  ut  land.  Gottingbam  v. 
Parr,  S3  III.  233;  Kampbonse  t.  GalToer. 
73  m.  45S;  Lincoln  T.  McLanghlin,  74  III. 
11 ;  Brown  v.  Hufcer,  21  How.  305.  Bieb- 
ways,  as  well  as  streams,  walls,  and 
fenres,  are  olten  referred  to  In  dends  as 
monuments,  and  are  resarded  as  aoch 
when  the  land  eonreyed  abuts  npon 
them.  Tmstnes  T.  Haven,  11  III.  564;  S 
Wasbb.  Real  Prop.  marg.  p.  632.  top  p. 
4S6;  2  Amer.  &  Eng.  Enc.  Law,  p.  500.  In 
Newbnll  v.  Ireson.  R  Uush.  595.  where  It 
appeared  tbat  the  last  measurement 
brought  the  line  to  the  southerly  side  of 
the  highway,  it  was  said  :  "This  lactdoes 
not  rebut  the  strong  presumption  that 
boundary  on  a  highway  la  ad  fllum  rin. 
The  road  Is  a  monument.  The  thread  of 
the  road  is  tbat  monument  or  abnttal." 
In  Panl  T.  Carver,  26  Pa.  St.  223.  where  a 
public  highway  was  called  for  as  a  bound- 
ary, it  was  held  that  the  title  passed  to 
the  center,  subject  to  the  right  of  passage, 
and  It  was  said:  It  is  regarded  as  a  sin- 
gle line.  The  thread  of  the  road  la  the 
monument  or  abuttal."  In  Trnstees  v. 
Haven,  snpra,  after  announcing  the  doe- 
trine  tbat  at  common  law  a  grant  of  land 
bordering  on  a  highway  carries  the  ex- 
clusive right  and  title  in  the  highway,  to 
the  center  thereof,  subject  to  the  right  of 
passage  la  the  public,  unless  the  terms  of 
the  grant  clearly  indicate  an  Intention  on 
the  part  of  the  grantor  to  conflne  the 
grantee  to  the  edge,  we  said:  '*In  sncb 
case  the  bigh  way  *  ■  *  Is  regarded  as 
the  boundary  or  monument,  and  the  pur- 
chaser takes  to  the  middle  of  the  monu- 
ment, as  part  and  parcel  of  the  grant." 
In  Helnier  v.  Castle,  109  111.  664,  the  lan- 
guage of  the  Haven  Case  was  quoted  and 
applied  to  the  following  description  in  a 
deed :  "Commencing  at  the  northeast  cor- 
neroftbatpartof  section  11  •  •  •  sooth 
of  the  road  there  running;  thence  running 
westerly  along  the  Una  of  said  road  141.6 
feet, "  etc.— and  It  was  there  said :  "  It  was 
intended  by  these  words  to  mean  the  part 
of  the  tract  on  the  sonth  side  f»t  the  road 
extending  north  to  the  center  line  of  the 
road.  Then  thenortheastcorner.  thestart- 
Ing  point,  must  (all  on  the  center  line  of 
the  road.  This  Is  strongly  currnborated, 
also,  by  the  succeeding  phraseology , 
'thence  running  westerly  along  the  line 
of  the  ruad,'  etc.,  which  would  seem  to 
clearly  mean  center  line  of  the  road,  for 
there  is  no  other  line  <if  the  road.  The 
sides  of  tbe  road  are  quite  different,  and. 
if  the  south  side  of  the  road  had  been  in- 
tended, It  is  fair  to  presume  the  language 
would  have  been  to  tbat  eftect."  So,  here, 
If  the  north  side  of  the  road  bad  been  in- 
tended as  tbe  sonth  bonndary  of  tbe  tract 
conveyed  to  the  grantors  of  appellants.  It  is 
fair  to  presume  that  tbe  language  would 


have  been  to  that  effect;  and  the  center 
line  or  thread  of  the  road,  which  Is  the  In- 
dian bonndary  line,  most  be  regarded  aa 
a  monument  which  will  control  the  loca- 
tion of  the  starting  point.  The  Indian 
boundary  line  was  established  In  1816  hy 
"a  treaty  of  peace,  friendship,  and  limits 
made  and  concluded  between  NInlan  Bd- 
wanla,  William  Clarli  and  August  Cboo- 
teaa^commissionera  plenipotentiary  of  tbe 
United  States  of  America  on  tbe  part  and 
behalf  of  the  said  states,  of  tbe  one  part, 
and  tbe  chiefs  and  warriors  of  united 
tribes  of  Ottawas,  Cblppewa  and  Pot- 
tawatomies  residing  on  the  HUnois  and 
Milwaukee  and  other  waters,  and  on  tbe 
Bouthwesturn  parts  of  Lake  Michigan,  of 
the  other  part."  In  and  by  article  Urst  of 
aald  treaty  the  said  tribes  ceded  to  the 
Fnlted  States,  among  other  lands,  the 
land  contained  In  the  following  bonnds, 
to  wit:  "Beginning  on  tbe  left  bank  of 
the  Fox  river  of  Illinois  ten  miles  above 
tbe  mouth  of  said  Fox  river;  thence  run- 
ning so  as  to  cross  Sandy  creek  [now  An 
Sable  river]  ten  miles  above  its  moutb; 
thence  In  a  direct  line  to  a  point  ten  miles 
north  of  the  west  end  of  the  portage  be- 
tween Chicago  creek,  which  empties  Into 
Lake  Michigan,  and  the  river  Depleine,  a 
fork  of  the  Illinois;  thence  In  a  direct  line 
to  a  point  on  Lake  Michigan  ten  miles 
northward  of  tbe  month  of  the  Cblcagfo 
creek ;  thence  along  the  lake  to  a  point 
ten  rollcB  soothward  of  tbemoutb  of  tbs 
aald  Chicago  creek ;  thence  In  a  direct  line 
to  a  point  on  the  Kankakee  ten  miles 
above  Its  moutb;  thence  with  the  said 
Kankakee  and  tbe  Illinois  river  to  the 
mouth  of  Fox  river,  and  thence  to  the  be* 
ginning."  7  Stat.,  entitled  "Indian  Trea- 
ties,"  p.  146.  Tbe  same  line  Is  referred  to 
in  a  treaty  between  tbe  United  States  and 
the  same  tribes,  made  In  1830,  wber^ 
aald  tribes  ceded  certain  lands,  one  of  the 
bonndary  lines  ol  which  Is  described  as 
running  "along  tbe  northwestern  bonnd- 
ary line  of  tbe  cession  of  1816,  to  Lake  Mich- 
igan."  Id.  p.  820. 

It  is  claimed,  however,  by  counsel  for 
appellants,  that  the  words,  "meaning 
and  Intending  hereby  to  convey  one  acre 
of  land,  without  reference  to  metea  and 
bonnds  as  above  described,**  which  follow 
tbe  description  In  tbe  deed  from  Ure  to 
Whittaker  and  Henderson,  moat  be  re- 
garded as  COD  trolling  the  previous  descrip- 
tion so  aH  to  give  the  grantees  an  acre  of 
ground,  even  though  such  quantity  Is  not 
embraced  within  the  Bpeclfled  limits.  Tbe 
general  rule  is  that  qnantlty  yielda  to 
course  and  distance,  as  course  and  dis- 
tance yield  to  monuments.  Cottlngbam 
V.  Parr.Bupra.  Unless  there  is  a  covenant 
as  to  the  quantity,  it  Is  seldom  resorted 
to  for  the  purpose  of  determining  the 
boundary,  and  it  is  very  rarely,  tl  ever, 
permitted  to  control  courses  and  dis- 
tances. 8  Waehb.Real  Prop.  marg.  p.  630, 
top  p.  427.  To  sell  a  number  of  acres  of 
land  without  describing  any  boundaries 
to  tbe  same  would  be  void.  Id.  iiiarg.  p. 
632,  top  p.  43ii.  But,  it  the  words  quoted 
should  be  construed  as  having  the  effect 
claimed  for  them,  they  do  not  necessarily 
amount  tn  an  express  agreement  to  con- 
vey one  acru  north  of  tbe  Indian  Bouud- 
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ary  Line  road.  Tbey  are  conalBtent  with 
tbe  IntentluD  to  convey  one  Rcre  north  of 
the  Indian  boundary  tine;  that  la,  one 
acre  IncladlnK  the  north  bair  of  tbe  road, 
beln^  a  strip  teet  wide  and  4  cbalna 
and  33  Uqks  lunK.  Tbe  decree  below  ^Ives 
to  the  appellants  one  acre  of  land,  Inclnd- 
Ing  said  strip.  Sucta  Is  tbe  testimony  of 
the  aorveyore,  and  ronnsel  for  appellants 
admits  In  his  brief  that  the  effect  or  the 
decree  Is  "to  give  to  appellants  an  acre, 
iniQiis  the  qnan  tlty  lylug  between  the  north 
line  of  the  ludlaa  Boundary  line  road 
and  the  Indian  bonndHry  line  la  tbe  cen- 
ter of  said  road."  In  view  of  tbe  fact  tbat 
tbe  appellantH  get  an  acre  of  land,  subject 
to  the  easement  of  the  public  in  the  south 
83  teet  thereof,  it  Is  unnecessary  to  con- 
sider what  woald  have  been  the  effect  of 
tbe  words  quoted  upon  tbe  prevlons  de- 
scription by  metes  and  bounds.  If  the 
quantity,  lacladlnK  that  subject  to  sncb 
easement,  had  been  less  tban  an  acre. 

We  do  not  think  that  tbe  appellee  can 
be  heard  to  complain  of  the  decree  tielow, 
as  he  has  failed  to  asslien  crocs  errors.  In, 
accordance  with  the  rale.  Tbe  asslsn- 
ment  of  croRti  errors,  as  welt  as  of  errors, 
must  be  written  upon  or  attached  to  the 
record.  Brldse  Co.  v.  People,  12k  ill.  422, 
21  N.  E.  Rep.  42^.  Upon  examlnlogr  the 
record,  we  do  nut  find  that  this  has  been 
done  In  tbe  present  case.  Tbe  decree  of 
the  circuit  court  Is  affirmed. 


(U»  N.  Y.  4U) 

NBWHALL  T.  WTATT. 
OLABK  T.  WYArrr  et  aL 
(Court  of  Appeals  of  New  York.    Oct  17, 
1S93.) 

Patmsnt  with  Hohbt  or  Anothek  —  Bibhts  or 

OWKBR. 

Receipt  by  a  creditor  of  money  in  pay- 
ment of  a  debt  without  knowledge  or  roenns 
of  knowledge  that  it  did  not  belong  to  the  debt- 
or docs  not  make  him  liable  ther^r  to  the  true 
owner.    Zi  N.  Y.  Supp.  SS8,  rerersed. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Action  by  Henry  G.  Newhall  ajralnst 
Christopher  A.  Wyatt  for  the  dissolution 
of  a  partnership  exIstlcK  between  them, 
under  the  firm  name  of  C.  A.  Wyatt  & 
Co.,  fur  an  nccoontlug,  a  receiver,  and  dis- 
tribution. James  R.  Clark  presented  to 
tbe  recelverappolnted  aclalraforf33,S24.49 
SKalDSt  the  firm.  A  referee  was  appoint* 
«d  to  take  evidence  and  pass  on  the  claim, 
and  from  a  JudRmeut  »(  the  srenernl  term 
f  22  N.  Y.  Supp.  828)  affirming  an  order  of 
the  special  term  confirming  the  report  ut 
the  referee,  fixing  and  ndJustlnK  tbe 
amount  of  his  claim  for  the  purpoRea  of 
dUtrihutlon  at  f8.(l37.6tf,  Clark  appeals. 
Seversed. 

William  Woodward  Baldwin,  (James 
Bynie  and  Charles  A.  B<»ton,  of  counsel,) 
for  apiiellant.  Kellogg,  Rose  &  Smith,  (L. 
Laflln  Kellogg,  of  eonnacl,)  for  respond- 
ent.  Dnrnlut  Hendricks,  for  rscelver. 

FINCH,  J.  In  an  action  brouKht  by  the 
plalntin  for  a  dissolution  of  the  partner- 
•hlp  of  O.  A.  Wyatt  ft  Co.,  a  receiver  was 


appointed,  who  advertised  for  the  presen- 
tation of  claims  against  the  flnn,  as  pre- 
liminary to  the  winding  up  of  Its  affairs. 
James  R.  Clark  appeared  as  one  of  tbe 
creditors,  and  presented  a  claim  lor  some- 
thing over  983,00U.  Upon  the  application 
of  the  receiver,  a  referee  was  appointed  to 
take  evidence  and  pass  upon  this  claim, 
and  hia  report.a  warding  the  creditor  only 
about  $!i,000,  has  been  confirmed  by  the 
court,  and  approved  by  the  ^neral  term 
on  appeal.  The  creditor  comes  to  this 
court  complaining  of  tbe  result,  and  In- 
sisting that  bis  claim  has  been  Improp- 
erly reduced. 

Most  of  the  conclusions  reached  by  the 
referee  seem  to  us  Justified  liy  the  facts, 
but  one  of  them.  Involving  a  serious 
amount,  we  deem  erroneous,  and  an  Injus- 
tice to  the  creditor.  The  error  consists  In 
charging  Clarii  with  tbe  amount  of  Are 
drafts  drawn  by  him,  amounting  to  near- 
ly 97,000,  on  tbe  theory  that  he  was  debtor 
In  that  amount  to  the  firm,  and  should 
allow  It  by  way  of  set-off  against  his  own 
demand.  The  facts  underlying  tbe  ques- 
tion raised  are.  In  substance,  the  follow- 
ing: Tbere  were  two  firms  bearing  tbe 
samenameof  C.  A.  Wyatt  &  Co.  The  first 
consisted  of  Wyatt  alone,  no  one  else  baT- 
Ing  an  Interest  with  falm.  The  second, 
formed  later,  was  composed  of  Wyatt 
and  the  plaintiff,  Newball,  as  special  part- 
ner. Clark  was  a  creditor  of  each  firm, 
which  we  may  dlstlngnlsb  an  the  old  and 
tbe  new.  Before  the  formation  of  the  lat- 
ter, be  drew  five  drafts  upon  tbe  old  firm 
for  snme  which  were  concededly  due  to 
him,  payable  to  theorder  of  (^on  way,  Gor- 
don &  Garnett,  bankers,  which  were  ac- 
cepted by  C.  A.  Wyatt  &  Co.,  and  dis- 
counted by  the  bankers,  Clark  remaining 
contingently  liable  as  drawer,  and  receiv- 
ing the  proceeds.  All  this  occurred  before 
the  formation  of  the  new  firm,  and  was. 
In  every  respect,  a  regular,  nsual,  and 
proper  business  transaction.  These  ar- 
cepfauces,  the  referee  finds,  were  paid  by 
Wyatt  out  ut  the  funds  of  the  new  firm. 
The  appellant  criticizes  tbe  finding,  main- 
ly because  tbe  bank  arconnt  of  the  new 
firm  was  a  continuation  of  tbat  of  tbe  old. 
without  break  or  change;  but  the  proof 
BO  far  warrants  the  finding  as  to  make  It 
conclusive  upon  this  appeal.  The  payees 
of  the  draft  bad  no  reason  to  suspect  tbe 
real  source  from  which  tbe  money  came. 
They  had  no  knowledge  of  the  existence 
of  thu  second  firm,  and  necessarily  be- 
lieved, as  they  had  a  right  to  believe,  tbat 
the  payment  was  made  by  the  real  debt- 
ors out  of  their  own  funds.  Tlify  accept- 
ed the  payment, surrendered  npthedrafts, 
and  of  course  canceled  and  extinguished 
the  contingent  liability  of  the  drawer; 
and  yet,  upon  this  payment,  the  referee 
grounds  his  conclusion  that  Clark  thus  be- 
came u  debtor  to  the  new  firm,  and  that 
the  amount  of  the  drafts  which,  thrungh 
tbe  discount,  went  to  bis  benefit,  should 
be  applied  as  a  set-off  against  an  equal 
portion  of  tbe  debt  dne  htm  from  the  new 
firm. 

It  Is  undoubtedly  the  rule  that  one  part- 
ner may  not  appropriate  the  property  or 
money  of  the  firm  to  the  payment  of  bis 
own  debt  without  tbe  consent  of  bis  co- 
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partDere,  and  that,  It  be  don  an,  the  prop- 
erty misapplied  may  be  (olloved  and  re- 
eoTered  until  It  reacbei  the  haada  of  a 
bona  flde  pnrubaaer  for  valae.  But  I 
tbink  It  la  eqaally  well  settled  that  the 
payment  of  nunney  to  a  creditor,  who  re- 
ceives It  In  discharge  of  an  ezlatlDg  debt 
Innocently,  and  wittioat  knowledfce  or 
means  of  knowledge  that  the  debtor  pay- 
ing bad  no  rightful  ownership  of  the  fund, 
ia  good  and  etfeetaal,  and  does  not  aab- 
]ect  the  recipient  to  a  recovery  by  the  true 
owner.  That  doctrine  was  very  explicitly 
aseerted  In  Stephens  t.  Board  of  Educa- 
tion, 79  N.  Y.  W.  In  that  caae  one  GUI, 
who  was  a  member  of  the  board  of  educa- 
tion of  thecity  of  Brooklyn,  had  converted 
to  fala  own  use  the  money  of  the  board, 
and  so  became  Indebted  to  It  for  the 
amount  abstracted.  In  order  to  procure 
the  means  of  payment,  Gill  forged  a  mort- 
gage upon  the  land  of  another,  and  sold 
It  to  the  plaintiff,  receiving  from  him  the 
proceeds,  and  depositing  them  to  his  own 
credit.  He  then  drew  a  check  for  the 
amount  of  his  debt  to  the  board,  and  with 
it  paid  that  debt  in  full,  the  board  receiv- 
ing the  money,  and  ezpendlug  It  In  its 
own  business.  When  the  plaintiff  discov- 
ered the  forgery  and  fraud,  he  sought  to 
follow  his  own  money  into  the  hands  of 
the  board,  and  recover  It  back,  as  in  this 
case  the  new  firm  seeks  to  regain  Its 
money  misappropriated  by  Wyatt  from 
the  hands  of  Clark,  as  the  beneflclal  recipi- 
ent. This  court  held  that  there  could  oe 
no  aach  recovery.  In  the  case  cited  the 
plaintlir  cootended  that  his  money  bad 
been  virtuully  stolen,  and  could  be  fol- 
lowed and  regained  until  it  reached  the 
bands  of  an  innocent  party,  giving  at  the 
time  a  valuable  consideration  therefor, 
and  that  the  discharge  uf  «  precedent 
debt  was  insufficient  to  afford  protection 
against  the  true  ownor.  This  court  re- 
fused to  accede  to  that  doctrine,  arguing 
that  money  has  no  earmark;  that,  while 
the  purchaser  of  a  chattel  or  chose  in  ac- 
tion may  generally  ascertttln  the  title  of 
his  vendor,  that  is  not  so  as  to  money, 
the  title  to  which  In  the  possessor  cannot 
usually  be  traced  to  Its  soorce;  and  that 
no  case  had  been  referred  to  In  which  the 
doctrine  that  an  antecedent  debt  Is  not  a 
sufficient  consideration  to  cut  off  certain 
equities  bad  been  applied  to  money  re- 
ceived in  good  faith  and  the  ordinary 
course  of  business  In  payment  of  a  debt; 
and  that  such  a  rule  would  obviously  in- 
troduce confusion  and  danger  Into  all  com- 
mercial dealings.  This  general  doctrine 
was  farther  illustrated  and  approved  up* 
on  another  condition  of  the  facts  in  South- 
wick  V.  Bnnk,  84  N.  ¥.  484,  435,  and  seems 
to  me  well  founded  both  in  Justice  and  the 
necessities  of  business.  We  may  treat  the 
case,  therefore,  irrespective  of  the  fact 
that  the  money  could  nut  have  been  col* 
lected  back  from  the  bankers  who  vave  op 
tbeir  drafts,  and  never  Hxed  the  liability 
of  the  drawer  on  the  faith  of  the  payment 
made,  and  treat  the  case  as  if  the  money 
bad  be«n  paid  directly  to  Clark,  upon  the 
debt  due  him  from  the  old  Arm.  His 
good  fottb  cannot  be  questioned.  He  did 
not  even  know  that  a  new  firm  had  been 
formad,  m  tbat  there  could  be  any  possi- 


ble question  as  to  the  ownership  of  the 
moueya  paid,  and  he  may  bold  the  pay- 
ment made.  A  contrary  role  would  do 
biro  great  Injustlee,  and  without  the  ex- 
cuse of  fanit  or  negligence  on  his  part.  II 
his  drafts  had  been  unpaid,  and  his  debt 
against  the  old  firm  had  remained  aa  de^ 
perate  and  valutiess,  be  would  not  have 
extended  further  credit,  and  suffered  an 
added  debt  of  a  large  amount  to  have  ac- 
comntated.  He  cannot  be  restored  to  his 
original  poaltlon.  There  is  no  proof  that 
the  new  Arm  was  Insolvent  when  tba 
drafts  were  paid,  and  we  fail  to  dlaconr 
any  ground  on  which  tbe  set-oD  can  be 
properly  allowed.  The  order  of  the  gen- 
eral term  should  be  reversed,  and  the  re- 
port of  the  referee  and  its  confirmation  by 
the  special  term  be  set  aside,  and  tbe  ac- 
count restated,  with  costs  of  this  appeal 
in  thia  court  and  the  general  term.  All 
concar. 


(U»  K.  T.  «> 
HOGAN  V.  KAVANAUGH  et  aL 
(Conrt  of  Aweala  of  New  Ytxk.  Oct  Iflb 
1893.) 

Cosn — HoDimira  Awabd. 
niougft  the  conrt  of  appeals  may.  en 
modificstioD  of  a  jndgment,  strike  oat  all  al- 
lowancM  for  costs,  it  will  leave  the  qDeatlon 
of  modifying  tbe  award  of  costs  to  the  court 
makins  the  allowance^  on  applicatiMi  for  that 
purpose,  whoe  large  disbursements  have  bean 
made  by  snne  of  the  parties. 

On  motion  for  reargnment.  For  formw 
report,  see  84  N.  B.  Rep.  292. 

Wra.  H.  Henderson,  for  appellant.  D. 
E.  Powell  and  J.  Becord*  for  rapondenta. 

0*BRIEN,  J.  Tbe  motion  for  a  reargn- 
ment la  denied.  Tbe  learned  counsellor 
the  appellant  was  understood  at  tbe  ar- 
gument of  the  cause  to  suggest  a  modlB- 
catiou  of  tbe  Judgment.  He  now  InsiRts 
that  the  modificati<m  made  Is  in  conflict 
with  the  statutes  autboriilufr  sales  of  real 
estate,  for  the  payments  of  the  debts  of 
deceased  persons  in  the  surrogates*  courts. 
The  decision  ia  that  the  creditors  before 
entitled  to  any  part  uf  the  proceeds  of  tbe 
sale  most  comply  with  these  statutes.  It 
may  be  dltficult  tn  carry  the  Judgment,  aa 
modltied.  Into  effect,  but  we  cannot  aee 
how  it  conflicts  with  any  statutory  re- 
quirement for  the  sa-Ie  of  real  estate  In 
such  casea.  If  It  la  not  compiled  with 
within  the  time  embraced  fn  the  stay  coa- 
tempintud.  then  the  power  to  sell  In  virtue 
of  the  legacy  becomes  operative.  The 
court  Intended  to  call  attention  to  certain 
rulea  and  principles  which  It  was  thought 
were  Ignored  by  both  sides  in  this  case, 
leaving  it  to  the  parlies  themselves  or  the 
courts  below  to  apply  them  to  the  situa- 
tion, and  thus  correct  the  error  by  Rtlpo- 
latlon,  order,  or  otherwise,  as  was  deemed 
most  convenient.  When  tbe  case  is  remit- 
ted to  the  supremecourt  tocarry  the  Judg- 
ment Into  effect,  it  is  assumed  that  power 
exists  to  adjust  tbe  rights  of  all  the  par- 
ties In  accordance  with  the  principles  In- 
dicated. No  other  method  baa  been  sug- 
gested to  obviate  the  dlfficoltlee  that  tha 
parties  have  placed  In  their  own  waj. 
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In  refcard  to  the  qopetlon  ot  coste,  we 
<iM  not  Intend  to  interlore  with  thediwre- 
tlon  exercised  on  that  BDbJect  by  the 
courts  below.  It  may  be  that  none  of  the 
parties  flhonld  be  awarded  coeta  In  the 
Hgbt  ot  the  dedalOQ  of  this  conrt.  Bat 
that  qnestlon  should  be  presented  to  the 
•conrt  In  which  the  costs  were  allowed, 
-and,  after  healing  all  parties,  It  has  the 
power  to  modify  the  decision  on  that  sob- 
}ei't  ill  Bucb  manner  as  Justice  may  require. 
This  court  has  the  power  to  strike  out  all 
■MllowHucee  for  costs  Included  in  the  Judg- 
ment rendered,  bat,  as  dlsbarBements  to 
a  considerable  amount  have  been  paid  by 
some  une,  we  think  the  question  of  modl- 
fylng  the  award  of  coats  should  bo  dis- 
posed of  by  the  court*  below,  upon  an  ap- 
plication for  that  purpose.  All  eoneor. 
Motion  denied. 


(139  N.  Y.  3S0) 

HOLI^tWAY  T.  SOUTHblATD  et  aL 
<Gonrt  of  Appeals  of  New  York.    Oct.  10. 
tBBZ.) 

Deed— Dbscbtftios  bt  AsnrnKO  Btbbbt— Er- 

VSOT— IKFLIES  GSAHT  OF  EAflBHB^tTS. 

When  a  deed  boondi  the  land  conveyed 
'by  an  ezistm?  blffbway,  the  fee  of  which  la  in 
the  grantor,  there  ii  an  implied  crant  of  pri- 
■TSta  easemoita  therdn,  of  which  the  grantor 
cannot,  after  the  diBetnttisaanee  of  the  high- 
way by  act  of  law,  dwrlre  the  grantee.  Earl, 
Finch,  and  aBrien.  diBsenttag.  18  N.  Y. 
'Snpp.  TOT,  affirmed. 

Appeal  from  supreme  court,  general 
<term.  first  department. 

^ectmen  t  by  J  ames  W.  Hollo  way 
^tgaloat  Charles  F.Soothmayd  and  others. 
From  a  Judgment  and  order  of  the  gen- 
eral term  (18  N.  Y.  Supp.  707)  rerarstng  a 
Judgment  for  plalutiff.and  granting  anew 
trial,  he  appeals.  Affirmed. 

JamesA.Deering.torappellant.  Bvarts, 
-Cfaoate  ft  Beaman  and  Daniel  Lord, 
<ChaB.  IF.  tSouthmayd  and  Wm.G.  Cboate, 
of  counsel.)  for  respondents. 

GRAY,  J.  The  land,  poflseasion  ofwhteb 
4s  claimed,  compriaea  what  waa  formerly 
the  westerly  half  of  the  Bioomlngdalc 
Toad,  between  Ninety-Ftftb  and  Ninety- 
-Slxtb  atreeta  in  the  city  ol  Mew  Tors. 
'Chigtnally  It  bounded  a  parcel  of  land 
-which  was  eonveyvd  by  Charles  Apthorp 
and  others  to  David  H.  Clarkaon  by  deed, 
with  full  covenantB,  dated  October  16, 1799. 
'by  this  description  of  the  premises,  rli. : 
"All  that  certain  tract  or  parcel  of  land 
situate  at  Bloomlngdale,  in  the  Seventh 
ward  ol  said  city  of  New  York,  and  butted 
and  bounded  as  follows,  to  wit:  Begin- 
ning on  tbenorthslde  of  the  Bloomlngdale 
ioad,  at  the  comer  of  the  lane  leading 
■down  to  Mr.  Striker,  and  running  nlung 
thp  same  (the  lane  leading  to  Striker) 
north,  fltty-elght  (68)  degrees  west,  ten  (10) 
chains  sixty  (60)  links,  and  thence  bj  vari- 
ous eoumns  to  the  Bloomlngdale  roart; 
thence  along  said  road  north  twenty- 
eight  (28)  dpgreea  thirty  (30)  minutes, 
thirty-nine  (39)  chains  and  aeventy^Ove 
(75)  llokB,  to  the  place  ot  beginning;  con- 
taining ten  (10) acres, 'according  to  a  map 
thereto  annexed."*  The  grantors  iDcioded 
In  thdrgrantall  the  Aaseraents^prlvlleges, 


advantages,  and  appartenanres  belonging 
or  In  any  wise  appertaining  tn  the  land. 
The  Bloomingdale  road  was  opened  as  a 
pabllr  highway  In  1707,  by  the  public  au- 
tburitles,  over  the  land  of  Theunls  Idea, 
On  March  8, 1868,  the  commissioners  ol  the 
Central  park,  acting  under  tbe  authority 
of  an  act  uf  the  legislature,  passed 
24, 1HQ7,  filed  a  map  relaying  ont  a  district 
comprehended  within  Ftfty-Nlnth  and  One 
Hundred  and  Fifty-Filth  streets,  tbe 
Eighth  BTenus,  and  tbe  Hudson  river. 
Upon  this  map  Bloomlngdale  road  north 
of  Eighty-Sixth  street  was  not  retained, 
and  its  legal  closing  as  a  hl^way  dates 
from  the  Sling  ol  that  map. 

By  mesne  conveyances  the  tract  of  land 
ol  which  the  premises  in  qnestlon  formed 
a  portion  came  Into  tbe  podseaslon  and 
ownership  ftfCbarlea  Ward  Aptborp,  who 
died  intestate  In  1797.  His  heirs  made  va- 
rlons  ennveyances  of  tbe  lands,  one  ol 
which  was  to  Clarkson.  The  plaintiff  Is  n 
descendant  of  James  Aptburp,  one  ot  the 
children  of  Charles  W.  Apthorp,  and  It  is 
his  claim  that  by  Inheritance  he  Is  entitled 
to  and  seised  In  fee  ot  an  undivided  one 
twenty-elgbtb  part  ul  the  land  lormeriy 
within  tbe  Ihiea  dt  the  Bloomingdale  mad 
and  lylOK  In  front  of  the  premises  con- 
veyed to  Clarkson.  That  claim  rests  up- 
on the  ground  tbat  that  conveyance  did 
not  take  In  the  road,  and  therefore,  when, 
by  its  legal  dosing  In  1868,  it  was  relieved 
of  the  public  easement,  it  reverted  **ln  full 
and  unqualified  dominion"  to  the  helra  of 
Charlne  W.  Apthorp.  It  fs  argued  for  the 
defendants,  who  have  become  rested  with 
their  rights  and  titles  in  the  premises 
through  mesne  conveyances  by  successive 
grantees  of  the  land,  since  the  grant  to 
Clarkeou  by  Apthorp's  heirs,  that  that 
grant  included  the  Bloomlngdale  road  to 
its  center  line;  orjf  that  was  not  Its  effect, 
that  hy  virtue  ol  the  provisions  ol  the  act 
of  18(17 tor  the  closing  uf  that  road  the 
defendants  acquired  the  fee  ol  the  road  to 
its  center;  or,  if  the  fee  In  the  soil  of  tbe 
adjolnlngportlon  of  the  road  never  passed 
from  the  original  grantors,  that  their 
grantee,  his  heirs  and  assigns,  became 
vested  with  private  eaaements  In  the  road 
mr  light,  air.  and  acpess,  to  the  purposes 
ol  which  the  ownership  of  the  plaintiff 
should  be  declared  perpetually  subject. 
Whatever  the  individual  opinions  we 
might  entertain  (and  they  may  well  differ) 
respecting  the  effect  of  the  language  in  the 
conveyance  to  (Jlarkson  to  convey  to  blm 
the  fee  of  the  soil  to  the  center  Hue  ol  the 
Bloomlngdale  road,  we  prefer  to  place  unr 
decision  upon  the  broad  ground  tbat 
Ciarkson  became  vested  with  rights  to 
private  easements  In  the  highway,  which 
would  perpetually  exist  aa  against  the 
Krantors  and  those  deriving  title  from 
them,  although  the  public  easement  in  the 
road  should  become  extinguished  by  Its 
discontlunance  as  a  public  highway. 
There  Is  great  difficulty  in  reconciling  the 
decisions  in  this  state  upon  the  question 
of  when  a  description  in  a  deed  which 
boands  the  premises  upon  a  highway  or 
street  ahull  be  deemed  to  take  In  the  fee  to 
the  center  line  ot  the  roadbed  In  frout  of 
tbe  premises.  There  Is  no  doubt  about 
the  rule  tielng  settled  that  tbere  is  a  legal 
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Ereeumptlon  against  the  grantor's  Intend- 
IK  to  resorTe  to  blmselt  the  title  to  the 
soil  of  the  highway,  and  that  Hoeh  pre- 
samptlon  Is  only  overcome  Dy  lanKuage  in 
the  conveyance  clearly  Indicating  such 
an  intention  on  his  part;  bnt  the  applica- 
tion ot  the  rale  Is  made  uncertain,  through 
the  varying  opinions  of  courts,  as  to  the 
Inference  which  we  shall  draw  as  to  Inten- 
tion from  the  words  In  which  the  grant  Is 
couched.  Snfflclent evidence  of  that  uncer- 
tainty of  application  will  be  found  from 
reading  theoplnlons  since  the  early  ease  of 
Jackson  v.  Hathaway,  15  Johns.  447, 
down  to  a  very  recent  date.  In  the  very 
elaborate  brlufs,  whli-h  are  submUted,  the 
cases  havt)  been  diligently  investigated 
and  collated  on  both  sides,  and  by  refer- 
enee  to  them  It  can  be  seen  that  there  has 
been  more  or  lees  divergence  in  vIrwb  with 
respect  to  bow  boundary  lines  are  to  be 
drawn,  with  respect  to  monuments  in  the 
hlRhway  and  In  streams,  as  also  with  re- 
spect to  what  shall  be  deemed  deaerlptlTe 
monumen  ta. 

In  the  abnence  of  language  wbteh  will 
plainly  express  the  Intention  of  a  grantor 
to  exclude  from  the  operation  of  his  grant 
the  soil  of  the  e'ljacent  highway,  It  Is  Just 
that  doubts  should  be  resolved  In  favor 
of  hlsgrontee;  but  in  the  application  ut 
the  principle,  there  may  be  some  danger 
to  the  atablllty  of  property  roles.  In  a 
case  apparently  governed  by  precedents, 
slight  departures  from  the  deserlpttve  lan- 
guage used  In  the  earlier  eases  ihlgbt  be 
seized  bold  of  to  prevent  what  seems  an 
nnjust  result.  In  the  present  case,  for  In- 
stance, there  were  found  grounds  for  dls- 
tlngulBhin;;  the  description  In  the  grant 
from  that  used  In  Bank  v.  Nichols,  64  N. 
T.  65.  and  Insurance  Co.  Stevens,  87  N. 
T.  287,  and  In  some  later  cases,  and  they 
are  pointed  out  In  the  brlula  of  counsel 
and  In  the  opinions  delivered  by  Mr.  Jus- 
tice Ingraham  at  the  Keneral  term  in  this 
case,  (18  N.  T.  »npp.  707,)  and  in  that  of 
the  same  plaintiff  against  Delano,  (Id. 
704.)  The  distinction  may  be  tustlflnd  by 
the  conviction  that  such  a  claim  as  the 

Elalnttff  makeslB  unmerltorious;  bat  there 
I  considerable  donbc  in  our  minds 
whether  the  case  Is  not  within  the  prec- 
edont9  ]u9t  cited.  However  that  may 
be,  we  think  that  the  question  can  be 
effectually  set  at  rest.  The  appearance 
of  shaking  the  stability  of  decisions  can 
bn  avoided,  and  a  property  rule  estah- 
llshed.not  only  Jnst,  hot  which  Is  logically 
dednclble  from  legal  principles,  by  holding 
that  In  this  and  like  cases,  while  the 
grantor  may  have  retained  the  fee  of  cne 
Boll  in  the  highway,  be  has  but  a  naked 
or  barren  title,  and  that,  In  the  event  of 
the  discontinuance  of  the  public  highway 
by  act  of  law,  the  grantee,  and  bis  suc- 
cessors In  lnter«it  nevertheless  will  still 
be  entitled  to  the  perpetual  en}oyment  of 
certain  easementij,  which  were  impliedly 
granted.  In  relation  to  the  open  way  lying 
In  front  of  the  lands  granted,  and  re- 
ferred to  as  their  boundary.  This  view  In 
in  accord  with  authority  and  with  rea- 
son. That  private  easements  may  be  ap- 
purtenant to  the  property  abutting  upon 
a  pnblie  highway  must  he  conceded. 
These  eaanments  of  the  abutUag  iand- 


owner  are  In  addition  to  sncfa  as  he  pos- 
sesses as  one  of  the  public,  to  whose  use 
the  property  has  been  subjected.  They 
are  independent  of  the  public  easement, 
and,  whether  arising  through  express  or 
Implied  grant,  are  as  indestructible  in 
their  nature  by  the  acta  of  the  public  an- 
thorltlfs  or  of  the  grantor  ot  the  premlsea 
as  is  the  estate  which  la  the  subject  of  the 
grant. 

The  case  ot  Bank  v.  Nichols,  64  N.  Y. 
65,  la  instructive  upon  this  proposition. 
That  was  in  ejectment  to  recover  a  strip 
of  land  which,  by  construction  of  a  street 
under  the  direction  of  the  public  authoii- 
ties,  remained  between  the  new  and  orig- 
inal street  Hoes.  The  defendant  was  the 
owner  of  the  abutting  property,  and  took 
possraslou  up  to  the  new  street  llne,and  the 
plaintiff,  claiming  as  the  owner  of  theaoll 
of  the  street,  sought  to  eject  him.  It  was 
held  that  by  the  original  xrant  of  the  lot 
to  defendant's  predecessor  in  the  title  Its 
bonndnry  was  confined  to  the  exterior 
line  of  the  street;  but  that  he  bad  the 
right  to  an  easement,  of  which  beconid 
not  be  deprived,  and  which  consisted  In 
the  right  to  have  the  space  of  ground  left 
open  forever  as  a  street,  and  to  use  the 
way  for  every  purpose  that  may  be  usual 
and  reasonable  for  the  accommodation  of 
the  granted  premises.  The  plaintiff's  re- 
covery,  therefore,  in  the  action.  It  will  be 
seen,  was  a  barren  one;  for,  though  it 
obtained  a  Judgment  that  the  fee  was  In 
It,  the  Judgment  subjected  It  to  the  de- 
fendant's easement.  In  that  cam  the 
original  grant  was  of  premises  as  shown 
upon  u  map  of  the  block,  made  by  the 
grantors,  on  which  streets  were  desig- 
nated, and,  while  that  eircnnostance  en- 
tered Into  the  dedalon  of  the  question  of 
defendant's  rigbt  to  an  easement,  neverthe- 
less It  was  laid  down  by  Allen,  J.,  as  the 
geueral  rale  that,  "  when  land  is  granted 
hounded  on  a  street  or  highway,  there  Is 
an  implied  covenant  that  there  Is  such  a 
way;  that,  so  far  aa  the  grantor  Is  con- 
cerned It  shall  be  continued ;  and  that  the 
grantee,  bis  heirs  and  assigns,  shaa  have 
the  benefit  of  It."  In  Parker  v.  Framing- 
bam.  8  Bfetc.  (Mass.)  360,  which  was  cited 
by  Judge  Allen  la  support  of  his  state- 
ment of  the  rule.  Chief  Justice  Shaw,  who 
delivered  the  opinion,  after  stating  the 
settled  rule  In  the  language  quoted  by 
Judge  Allen, continued :  **It  seems  reason- 
able, and  quite  within  the  principle  of  eq- 
uity, on  which  this  rale  Is  founded,  to 
apply  It  to  the  disennti nuance  of  a  high- 
way, so  that.  It  a  man  ahonld  grant  land 
bonndlng  expressly  on  the  side  of  a  high- 
way. It  the  grantor  own  the  soli  noder 
the  highway,  and  the  highway,  by  compe- 
tent authority,  should  be  discontlnned. 
such  grantor  could  not  so  use  the  soil  of 
the  highway  as  to  defeat  bhi  grantoKs 
right  of  way,  or  render  It  substantially 
IcHS  tHiDeficlal.  Whether  this  should  be 
deemed  to  operate  as  an  implied  grant  or 
as  an  Implied  warranty  covenant  and 
estoppel,  binding  on  the  grantor  and  his 
heirs,  is  immaterial.  The  right  Itself 
wonld  he  Inferred  from  that  great  prin- 
ciple of  constrnctlon  tbat  every  grant  and 
covenant  shall  be  so  eonstroed  as  to  se- 
enre  to  tbe  grantee  tba  baieflts  Intended 
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to  conferred  by  the  grant,  and  that  the 
grantor  Hhall  do  nothing  tn  ddeat.  or  «b- 
wDtlally  impair  his  grant.  "  The  qawtlon 
Involved  in  that  ciuw  related  toaelalm 
for  damages,  apun  laying  oat  a  town 
way  over  land  formerly  embraned  within 
theUmltB  of  a  tnrnpike,  which  had  been 
dlscontlnaed ;  bat  tbe  etatement  of  tbe 
general  niie  was  relevant  to  the  dlscoa- 
aion,  to  show  that  an  easement  waase- 
cared  to  the  petitioners,  as  against  tbe 
grantor  and  hla  asstgns,  over  the  soil  of 
the  turnpike  after  It  was  dlscontlDoed. 

Prof.  Waabbarn,  in  hia  work  on  Ease- 
ments, ('170,)  Bays:  "Upon  the  aothorlty 
of  Parker  v.  Framlngban.  anpra,  where 
one  sella  land  bounded  upon  the  highway, 
and  the  same  Is  dlscontinned  by  act  of 
law,  althongb  tbe  same  reverts  to  the 
owner  of  the  fee  of  the  soli,  tbe  grantor, 
as  Btich,  In  anch  a  case,  woald  have  no 
right  to  deprive  bis  f^anteeof  the  right  to 
Uae  the  dlaeontinned  road  for  the  purpose 
of  a  way."  Tbe  Bluutnlngdale  road.lt 
mast  be  remembered,  was  laid  out  by  the 
authorities  as  a  publte  highway  over  a 
tract  of  land  owned  by  Ides,  the  prede- 
cessor in  title  of  the  Aptborps.  Tbe  effect 
was  to  harden  their  land  nltb  an  ease- 
ment of  way  in  favor  of  tbe  public.  As 
the  title  to  the  land  In  tbe  road  remained 
In  them,  we  think  that  to  bound  a  parcel 
of  land  upon  a  highway,  under  eonvey- 
ancea  which  Ineluded  all  tbe  appurtenant 
easements  and  advantages,  was  to  grant 
easements  In  tbe  land  embraced  in  the 
way  In  favor  of  their  grantees,  to  the  ex- 
tent that  they  might  be  beneflclat  to  the 
estate  conveyed.  Althoagh  the  foe  of  tbe 
soil  remained  In  the  grantors.  It  was  in- 
cumbered with  ao  easement  of  thdrown 
creation.  Washb.  Eaaem.  (4th  Bd.)  266. 
In  the  text-book  cited  the  proposition  is 
rested  upon  the  authority  of  the  case  of 
tbe  Opening  of  Bleveotb  Ave.,  81  N.  Y.  4S6. 
Thefaet  in  that  case  was  that  the  owner  of 
tbe  tract  made  conveyances  of  portions. 
boDuding  them  upon  Intended  streets  not 
yet  laid  ont  by  legal  authority,  bat  treat- 
ing them  as  located  if  the  map  of  the  pub- 
lic authorities  had  been  extended.  The 
decision  ot  tbe  referee  was  upheld,  aa  being 
supported  by  the  authorities,  that  these 
convejancea,  nltbongb  not  amounting  to 
a  dedication  of  the  lands  embraced  in  the 
floppOBed  streets  to  tbe  use  of  the  public, 
or  constituting  them  public  highways, 
created  an  easement  in  favor  of  the  gran- 
tees of  tbe  lots  abutting  thereon,  which, 
as  between  them  and  their  grantor,  and 
those  deriving  title  under  him.  entitled 
them  to  have  tbe  lands  described  in  tbe 
conveyances  as  streets  and  avenues  left 
open  as  sncb  fur  tbe  benefit  of  their  lots. 
Is  there  any  satisfactory  reason  tor  mak- 
ing a  dIstlnctioD  against  an  application 
of  this  rule  to  a  ease  where  tbe  convey- 
ance bounds  the  premlsesnpon  an  existing 
public  highway,  which  has  been  laid  out 
over  tbe  lands  of  tbe  grantor,  or  of  his 
predecessor  In  title,  and  tbe  fee  In  tbe  aoil 
ot  which  remained  In  him  with  reversion- 
ary rights?  Tbe  argument  against  It  is 
that  to  refer  to  a  public  highway  aa  a 
boundary  Is  mo^y  descriptive,  but  It 
seems  a  suflSelent  answer  to  that  to  say 
that  to  bound  the  grant  by  tbe  way,  the 


fee  of  the  soil  of  which  Is  In  the  grantor, 
Is  to  warrant  Its  presence  and  Its  eontinn- 
ance  not  as  a  highway,  bat  as  an  open 
war  for  accesa  or  enjoyment,  so  far  as  the 
grantor  Is  concerned,  in  the  absence  of 
words  reserving  and  denying  all  rights  in 
tbe  highway.  In  i>e  Peyster  v.  Mall,  82 
N.  Y.  267,  tbe  exlstmce  of  such  an  iode- 

fiendent  private  easement  of  the  abutting 
andowner  was  dlatlDiitly  recognized.  It 
Is  said  to  be  impliedly  granted,  because 
necessary  for  the  enjoyment  of  that  which 
is  expressly  granted,  and  upon  tbe  prin- 
ciple that,  where  one  grants  to  another, 
he  thereby  grants  him  the  means  of  enjoy- 
ing It,  whether  expressed  or  not.  In  that 
principle  easements  of  accesa  and  of  light 
and  air  find  their  support.  2  Washb. 
Beal  Prop.  26,  27. 

Tbe  easement  which  tbe  pnbllc  acquires 
in  the  land  upon  the  laying  out  of  the 
highway  Is  limited  to  those  uses  for  which 
highways  have  ordinarily  been  uuder- 
atood  to  be  intended;  but  the  ubutting 
landowner,  besides  his  right  as  one  of  tbe 
public,  may  acquire  a  right  to  private 
easements,  even  it  be  never  owned  the  lee 
of  tbe  soil  In  the-blgbway.  If  a  use  of  tbe 
street  or  highway  for  public  nr  quasi  pub- 
lic purposes  has  been  authorised  which  Is 
extraordinary  in  Its  nature,  and  loterieres 
with  a  free  access,  or  the  free  flow  of  light 
and  air  to  the  abutting  owner's  premlsss, 

{>ro  tanto,  be  Is  deemed  to  bare  auOMed 
n  the  enjoyment  of  property  rights.  As 
tobim.anch  a  use  la  illegal,  and  will  be 
restrained,  until  the  right  to  the  particu- 
lar use  Is  acquired  by  making  compensa- 
tion through  agreement,  or  through  con- 
demnatiim  proceedings,  under  the  law  ot 
eminent  domain.  This  Is  tbe  doctrine  of 
tbe  elevated  railroad  eases,  and  their  liti- 
gation well  lUostratea  wbat  rights  are 
possessed  by  the  abutting  lot  owner  on 
tbe  public  street  to  lAieeuJoyraent  of  those 
advantages  which  the  open  way  in  front 
of  bis  premises  confers  npon  his  property. 
If  by  act  ot  law  tbe  public  right  or  ease- 
ment in  tbe  highway  baa  ceased,  there  is 
no  reason  for  saying  that,  as  against  the 
grantor  of  tbe  abutting  land,  any  rigbt 
to  tbe  continuance  of  private  easements 
has  been  lost  to  the  grantee;  at  least  tbe 
principal  argument  tor  the  other  view  Is 
that  tbe  possible  discontlnnance  of  tbe 
highway  was  a  contingency  which  the 

gartlesmust  or  should  have  considered, 
iut  is  that  quite  Just?  Had  the  grantee 
not  tbe  right  to  assume  that,  with  tbe  fee 
of  the  highway  tn  tbe  grantor.  In  convey. 
Ing  lands  with  boundaries  given  upon  the 
highway,  together  with  all  the  apparte- 
nances,  eaeements,  advantages,  and  priv- 
ileges, be  Intended  to  and  did,  Impliedly,  If 
not  In  express  terms,  warrant  to  bis 
grantee,  as  far  as  be  was  eoDcemed,  tbe 
continuance  of  the  open  apace  in  front  ot 
the  land  for  all  the  beneficial  pnrpoaes 
which  it  could  subserve,  even  If  the  public 
easement  should  cease?  When  it  is  said 
that  the  land  of  a  highway  which  has 
beeu  discontinued  reverts  to  primary  con- 
ditions of  ownership,  obviously  it  Is  to  he 
understood  that  sneh  ownership  Is  not 
thereby  relieved  of  burdens  created  by  the 
original  owner. 
At  the  time  of  the  aale  of  the-  land  to 
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ClarkaoD.  tbo  open  way,  by  wblch  the 
graDtor  boaniled  it,  existed  as  the  vis- 
ible Incident  to  the  enjoyment  ol  the  land. 
Upon  what  principle  may  the  Krantor,  or 
his  HQCceBSorB  in  Interest,  when  the  public 
highway  Is  diacon tinned  by  the  action  of 
the  public  aathorltlee,  step  in  and  claim 
that  a  right  to  the  excluBire  pumeusluQ 
and  dominion  of  tbe  land  embraced  Id 
the  highway  had  rerertedf  Tlieapporte- 
nancee  in  such  a  grant,  which  relate  to 
tbe  highway  and  its  nses.  are  not  limited 
to  thusR  which  appertain  to  the  general 
public.  That  would  hardly  be  contended 
for.  Why,  then,  tbe  way  having  ceased 
to  be  a  public  one,  ehonld  a  revenloo  of 
ownership,  by  operation  of  law,  be 
deemed  to  free  It  from  a  private  easement 
appurtenant  to  tbe  abutting  land  ?  In  tbe 
sale  of  a  parcel  of  land  which  Is  described 
as  bordering  upon  a  highway  we  may 
presume  that  its  exlBtence  entered  as  a 
factor  into  the  consideration  for  the  pur< 
chase,  as  offering  certain  advantagee; 
such  as  woald  Include  a  free  flow  of  light 
and  air  over  it.  as  well  as  In  the  freedom 
of  access.  Though  suehprlvate  easempnta 
bave  been  said  to  result  from  implied 
covenants,  In  legal  ellcwt  tbe  covenant 
operates  as  a  grant,  which  warrants,  as 
against  the  grantor,  his  heirs  and  as- 
signs, their  perpetual  en}oyment  by  tbe 
grantee  and  bis  successors  In  Interest. 
The  blgbway,  as  such,  may  be  dlscontin* 
oed,  but,  so  far  as  the  grantor  and  hla 
succeasora  In  interest  are  concerned,  tbey 
shall  not  derogatefromtheorlginal  grant, 
and,  by  resuming  possession  of  tbe  soil, 

Krevent  the  enjoyment  by  the  abutter  of 
Is  private  easement. 

As  if*  HUKgested  by  the  connsel  for  tlie 
respondents,  as  to  tbe  grantee  it  Is  only 
upon  the  ceasatton  ul  the  public  right  In 
the  road  that  the  practical  enjoyment  of 
the  private  easement  as  such  begins.  If 
the  fee  in  the  land  upon  which  tbe  high- 
way exists  has  remained  in  the  grantor, 
its  QsefulneBS,  If  any.  to  him  must  be  con- 
fined toBulwoil  properties  and  uses,  whlcb 
do  not  interfere  with  the  fall  enjoyment 
nf  the  private  easements  over  the  land. 
It  Is  tbe  better  rule  to  bold  that  to  ex- 
clude a  grantee  from  the  perpetual  twnefl- 
vlal  use  ot  the  open  way  In  front  of  tbe 
premises  granted  to  blm  the  language  of 
the  deed  Hhould  clearly  express  such  an 
intention.  Mr.  Justice  Story,  in  Q.  S.  v. 
Appleton,  1  8nm.  401^-502,  observed  that 
"In  truth  every  grant  of  a  thing  naturally 
and  necessarily  imports  a  grant  of  it  as 
It  actually  exists,  unless  the  contrary  la 
provided  for."  It  was  said  by  ijtrong,  J., 
In  Huttemeler  v.  Albro,  18  N.  Y.  48,  that 
whether  a  right  ol  way  or  other  easement 
Is  embraced  in  a  deed  la  always  a  questfon 
of  construction  of  tbe  deed,  having  refer- 
ence to  Its  terms,  and  the  practical  inci- 
dents belonging  to  the  grantor  of  the 
land  at  the  time  of  the  conveyance,  lu 
that  case.  In  the  deed  of  a  lot,  a  boundary 
was  ''southeasterly  along  said  alley  way," 
and  that  reference  to  the  alley  was  con- 
sidered as  a  circumstance  indicative  of  an 
intention  that  the  way  shonld  continue, 
and  that  the  easement  waseoiiveyed  to 
the  grantee  aa  an  appartenanee. 

Some  eaoea  are  relerred  to  by  tbe  conn- 


sel for  tbe  app^anta,  as  bdng  opposed  to 
tbe  view  expressed.  In  Wheeler  v.  dark, 
68  N.  T.  267,  the  question  involved  was 
whether  a  clause  contained  in  a  certain 
deed  of  lots  npon  a  map  of  the  grantor's 
lands,  which  subjected  the  land  forming 
the  streets  in  front  of  tbe  lots  to  the  use 
of  all  the  owners  of  tbe  lots  upon  tbe 
map.  and  of  the  public  generally,  aa  pub- 
lic streets,  could  be  construed  na  perpet- 
ually reserving  a  private  right  of  way 
over  tbe  land  ot  the  highway:  and  tbe 
decision  was  that  no  private  right  of  way 
was  created  which  plaintiff,  as  tbe  owner 
ot  one  lot,  could  enforce  as  against  tne 
d^endant,  who  was  the  owner  ot  other 
lots,  and  whose  title,  (like  tbat  of  the 
other  lot  owners,)  upon  tbe  dlseontlno- 
ance  of  tbe  public  highway,  under  his 
grant,  carried  blm  to  the  center  of  tbe 
hiKbway.  Tbe  question  now  before  us  la 
quite  other  than  In  Wheeler  v.  Clark,  or 
in  Insurance  Co.  v.  Stevens,  101  N.  Y.  411, 
6  N.  E.  Rep.  308.  In  the  latter  ease  the 
defendant,  nnder  Implied  covenant, 
claimed  to  have  a  right  ot  way  over  a 
road,  which  bad  been  closed  by  the  public 
authorities,  and  plaintiff's  action  was  to 
restrain  her  from  enterlnit  upon  the  strip 
of  land  in  front  of  its  premises.  Tbe  ques- 
tion did  not  relate  to  tbe  rights  of  tbe 
abutter  In  tbe  road  in  front  of  her  prem- 
Isea.  but  to  a  distant  way.  Finch,  J.,  ot>- 
aerved  In  his  opinion  that  "tbe  clo^ng 
of  the  street  in  controversy  is  in  front  of 
the  plaintiff's  premises,  and  not  otbem, 
[the  defendant's]  and  does  not  take  from 
ner  Hgbt,  air,  or  convenience  of  acceaa.* 
In  King  V.  City  of  New  York,  102  N.  Y. 
176,  6  N.  E.  Rep.  396.  the  dispute  was  with 
respect  to  tbe  rigbt  to  an  award  ot  dam- 
ages for  clewing  Bloomlngdaleroadana 

f)ubllc  highway.  After  the  raad  was 
ef;ally  closed  by  the  filing  of  the  map  In 
1S6S,  but  before  the  making  of  tbe  award 
of  damages,  the  owners  of  tbe  land  front- 
ing npon  the  road  conveyed  to  Brennan, 
by  a  description  which  bounded  tbe  grant 
by  the  Bloomingdale  road,  and  which  in- 
cluded the  right,  etc.,  ot  the  grantora  In 
tbat  road  and  In  other  streets  as  were  ad- 
jacent to  tbe  premises  described.  The  de- 
cision was  to  the  effect  that  the  represen- 
tatives of  the  Kings,  who  were  the  gran* 
tors,  and  not  Brennan,  were  entitled  to 
the  award,  upon  the  ground  that  tbe 
right  to  the  damages  vested  at  tbe  time 
of  the  filing  ot  the  map,  which  legally 
closed  tbe  Bloomingdale  road,  and  that  tbe 
deed  to  Brennan  bad  not  transferred  to 
him  the  personal  claim  to  tbe  damages. 
The  remarks  of  Judge  Finch,  cited  by 
appellant's  counsel,  must  l>e  read  In  view 
ot  the  proposition  decided.  He  hdd  that 
Brennan  was  bound  to  know,  when  the 
grant  was  made  to  him,  tbat  tbe  pobUe 
highway  no  longer  existed,  and  tbat  be 
must  be  presumed  to  havts  bought  in  view 
ot  tbnt  fact.  With  such  knowledge 
chargeable  to  Brennan,  he  could  not  be 
heard  to  claim  that  by  bounding  the 
grant  nnon  tbe  highway  his  grantors  bad 
conveyed  any  easement  In  tbe  blgbway. 
And  see  Utter  v.  Blchmond,  113  N.T.  MO, 
30  N.  E.  UeiJ.  664. 

These  casea.  which  tbe  appellant's  coun- 
sel have  cited  from  tbe  reporta  ot  tbia 
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court,  are  the  only  onn  we  need  dlwoBB. 
In  Fearing  v.  Irtrln.55N.  Y.496,alao  cited, 
the  qaeHtion  was  aa  to  wlieo  the  Bloom- 
inirdalp  road  \ras  closed,  and  tbe  decision 
related  to  the  cunatltutlonality  of  the  leg- 
islative acta  and  their  effect.  In  other  re- 
Hpecte  it  rested  upon  a  formal  admlnainn 
of  record.  It  le  not  In  point  here.  The 
very  early  case  of  Ja^keon  ?.  Hathaway, 
16  Johns. 447,  cannot  be  regarded  as  an 
authority  npon  the  qoestlnn  now  ander 
dlRcusslon,  fur  the  reason  tbat  we  are  not 
sofflciently  Informed  as  to  tbe  tnrniB  nt 
the  conveyance  of  tbe  land.  Nor  should 
we  eouBlder  oorselvea  bound  by  that  case, 
which  concerned  the  ownership  ot  the  fee 
In  the  blgbway,  as  affected  by  a  conTay- 
anceof  adjoining  land.  In  tbe  decision  ol 
this  ease.  As  a  precedent  in  tbe  consider- 
ation (if  tbe  question  of.  when  tbe  fee  of 
the  land  in  the  mad  passes  to  a  grantee  ol 
premiseR  upon  It,  under  tbe  terms  of  a 
tteacrlptlon,  we  are  not  dlaposed  to  dis- 
pute its  authority,  bat  we  think  It  shonld 
not  be  extended. 

The  appellant  Inrtfaer  contends  tbat 
these  special  easements,  U  acquired  by  tbe 
abutting  owner,  were  lawfully  extin- 
guished and  condemned,  aa  the  result  of 
the  prf>eeedlugs  had  under  the  act  of  1867, 
providing  for  the  closing  of  the  Blooming- 
dale  road.  In  that  be  la  mistaken.  The 
purpose  and  the  effect  of  that  act,  it  is 
plain  from  Its  language,  were  to  discon- 
tinue the  road  as  a  public  highway,  and 
in  so  doing  to  extinguish  the  public  ease- 
ment. The  legislature  was  not  concerned 
with  private  easements  and  rights  In  the 
land  covered  by  the  puhllc  highway.  Its 
action  left  these  private  luterests  as  they 
were.  The  public  had  no  interest  la  thvlr 
destmction.  The  award  of  damages  was 
to  compensate  property  owners  who 
could  prove  they  had  been  Injured  by  the 
discontinuance  of  a  public  highway.  It 
is  obvlona  that  the  presence  ol  a  public 
highway  in  front  of  one's  premises,  by 
reason  of  the  many  public  and  general  ad- 
Tantafces  it  offers,  confers  a  distinct  value 
upon  tbem,  and  that  Its  proposed  discon- 
tinuance may  result  In  a  diminished  value 
to  the  owner.  The  situs  of  a  parcel  of 
land  enters  into  tbe  estimate  of  its  value. 
If  upon  a  public  and  prominent  thorough- 
fare, it  has  a  value  which  It  would  not  pus- 
aess  If  the  thoruughfure  were  closed  or 
<*banged.  Howgn>at  the  loss  in  value  Is,  or 
If  any  Is  In  fact  austalned,  moy  turn  npon 
a  consideration  of  the  circumstances  sur^ 
rounding  the  proposed  alteration;  hut 
the  legislature.  In  providing  for  awards  of 
damages,  looks  at  the  (general  fact  of  a 
change  being  madn  which  may  affect  In- 
Jurioualy  landowners, and  authorises  com- 
pensation in  such  cases. 

The  result  of  our  coDslderatlun  of  this 
plaintiff's  demand  for  the  possession  of 
the  premlseii  described,  of  the  basis  forsnch 
a  claim,  and  of  the  Intention  to  be  de- 
duced from  the  original  deed  of  Apthorp's 
heirs,  from  its  terms  and  tbe  circumstan- 
ces of  Its  making,  le  that  we  hold  that, 
though  the  lee  of  the  soil  of  the  road  may 
not  have  been  transferred  to  the  grantee 
by  the  conveyance,  and  may  have  re- 
mained In  thegrantors^and  those  deriving 


title  from  them,  yet  In  bounding  tb^ 
granted  premises  upon  the  Bloomingdale 
road,  and  by  Including  the  easements  and 
appurtenances  thereto  belonging,  the 
grantors  impliedly  warranted  to  the 
grantee  that  so  much  of  the  road  shnnld 
perpetually  exist  as  an  ojien  way  as  bor- 
dered upon  the  premises  granted,  aud,  In 
legal  effect,  granted  nucb  usual  and  more 
or  less  necessary  eammenta  as  would  be 
comprehended  in  tbe  tree  flow  of  light  and 
air  over  and  In  the  free  use  of  the  open 
way  as  such  pro  tanto,  and  which  sur- 
vived the  extinguishment  of  the  pulillc 
easement  In  the  highway  by  act  of  law. 
To  those  easements  the  fee  in  tbe  land  em- 
braced in  the  highway  remained  perpetn- 
allyauhject.  That  the  ownership  of  the 
tee  may  be  barren  of  proBt  has  nothing  to 
do  with  the  question.  In  the  original  sale 
the  owner  received,  presumably,  a  value 
proportioned  to  the  tact  tbat  tbe  land 
sold  was  upon  the  Bloomingdale  road, 
which  gave  to  It  access  and  uthe^  advan- 
tages. To  permit  the  snccessors  In  inters 
est  ofthe  original  grantor.  In  the  face  of 
the  grant,  to  resume  dominion  over,  and 
to  have  the  beneficial  use  of,  the  land  In 
the  old  highway,  would  be  unjust,  as 
well  as  without  safflctent  warrant  la  the 
law. 

Tt  fnllowH  from  the  views  we  entertain 
upon  the  questltms  discussed  that,  while 
tbe  plaintiff  was  entitled  to  maintain  the 
action,  and  to  have  Judgment  adjudging 
him  entitled  to  recover  the  tee  of  the  land 
In  dispute,  it  was  error  to  award  Judg- 
ment for  the  unqualified  posseaslon  of  the 
land.  He  was  not  entitled  to  such  a  Judg- 
ment against  the  defendants,  but  only  to 
a  Judgment  for  the  possession  subject  per- 
petually to  the  defendants*  right  to  the 
enjoyment  of  their  easement  in  and  over 
the  laud.  For  the  reasons  stated  tbe  or- 
der appealed  from  should  beaffirmed.and, 
under  the  stipulation  of  the  appellant. 
Judgment  absolute  should  be  ordered 
against  him,  with  costs. 

MA.YNARD,  J.  I  am  In  favor  of  affirm- 
ance In  ths  :5onthmayd  Gaae.  and  In  Hoi- 
loway  V.  Delano,  (No.  1.)  84  N.  E.  Kep. 
1052,  because  tbe  defendant  Is  the  owner  of 
the  fee  of  tbe  land  to  tbe  center  of  tbe 
Bloomingdale  road,  upon  which  bis  prem- 
ises are  bounded.  Unless  there  Is  some- 
thing in  tlie  dtscriptlon  of  the  property 
conveyed,  or  its  location  or  relation  to 
other  property  of  the  grantor.  Indicative 
of  a  contrary  Intent,  a  grant  of  land 
bounded  upon  a  public  street  or  highway, 
of  whicb  the  grantor  has  the  fee,  must  t>e 
deemed  to  convey  the  tee  to  the  center  of 
tbe  street  or  highway.  Tbe  same  rule  of 
ROnstrnctlon  shonld  be  applied  where  the 
boundary  la  along  the  street  or  highway, 
and  the  Intersecting  lines  are  described  gs 
running  to  the  street  or  highway.  But  11 
it  mast  be  conceded  that  the  grant  does 
not  convey  the  fee  of  the  street,  J  concur 
In  theoplnlonof  GRAY, J.  Ordersafiarmed 
and  Judgment  accordingly. 

ANDREWS.  C.  J.,  and  PEC'KHAM,  J., 
concur  with  URAT,  J.  EARL,  FINCH, 
and  U'BRIBN,  JJ.,  dlsseot. 
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HOLIiOWAT  T.  DBLANO  et  aL    (No.  1.) 
(Court  of  Appeal*  of  New  York.    Oct  10. 

Appeal  from  snpreme  coort,  general  term, 
flrat  department. 

Ejectment  bj  James  W.  Holloway  against 
Franklin  H.  Delano  and  others.  From  a  judg- 
ment and  order  of  the  general  term  (18  N.  Y. 
Bnpp.  700)  rerersinv  a  ladgmmt  for  plaintiff, 
(16  N.  Y.  Snpp.  B433  and  granting  a  new  trial, 
he  appeals.  Aflirmed. 

James  A.  Deaing,  for  ivpdlant.  Wm.  O. 
CSioat^  for  respondents. 

ORAY,  J.  In  this  acUoii«  the  claim  of  the 
plaintiff  to  recover  the  possession  of  land  for- 
merlr  embraced  in  the  Bloomiovdale  road,  and 
between  Ninetieth  and  Ninety-First  streets,  in 
the  city  of  New  York,  depends  upon  the  con- 
strnction  to  be  given  to  the  deecnptiTe  words 
in  two  grants  of  land,  one  made  by  Oharles 
ApthoiT)  and  others  to  John  Shaw,  and  the  oth- 
er made  by  the  same  grantors  to  William  and 
Mary  Jaoncey,  in  1799.  In  the  deed  to  Shaw 
they  were  the  following,  viz.:  "Beginning  at 
the  comer  of  William  Constable's  land,  on  the 
north  side  of  the  Blocmilngdale  road,  and  run- 
ning thence  along  said  road,  thirty-eight  de- 
grees east,  eight  chains  forty-fiTC  links:  thence 
along  the  south  side  of  a  private  road  in  the 
map  hereunto  annexed  dermeated,  and  forty 
links  wide,  and  north,  fifty-two  degrees  wesL 
twenty-two  chains  ten  links,  crossing  the  said 
private  road  to  the  North  rivw:;  thence  soath- 
westerly  along  the  side  of  the  said  river  to  the 
said  William  Constable's  boundary  line,  and 
thence  along  said  boundary  line  sonth,  fifty- 
three  degrees  east,  twenty-four  chains  fifty 
linlra.  to  the  place  of  beginning;  containing 
nineteMi  acres,  three  roods,  and  five  perches, 
according  to  a  map  hereunto  annexed,  and 
made  by  Benjamin  Taylor."  In  the  deed  to 
the  Jaunceys  they  are  as  follows,  viz.:  "Begin- 
ning at  the  comer  of  a  &eld  at  the  junction  of 
the  Bloomingdale  road  with  the  cross  road  that 
leads  to  Harlem;  thence  running  along  the 
Bloomingdale  road  south,  thirty-five  degrees 
west,  seven  chains  fifty  links;  thence  south, 
thirty-seven  decrees  west,  ten  chains  and  thir- 
ty-two links;  thence  south,  fifty-four  dejrrees 
east,  along  William  Constable's  and  Richard 
Ix  Brown's  land,  nineteen  chains  eighteen 
links;  thence  north,  fifty-four  degrees  east, 
nine  cliains  fifty-five  links;  thence  soutii,  fifty- 
three  degrees  east,  three  chains  seventeen 
links;  thence  north,  thirty-six  degrees  east, 
eif^ht  chains  ninety-two  links;  thence  north, 
fifty-three  degrees  west,  thirty-six  chains,  to 
the  beginning;  containing  forty-two  acres  and 
five  perches,  according  to  a  map  thereof  made 
by  Benjamin  Ti^lor,  one  of  the  <dty  survey- 
ors of  the  said  dty  of  New  York,  and  tiereun- 
to  annexed."  The  general  term  were  of  the 
opinion  that  no  doubt  existed  in  this  case, 
whatever  it  may  have  been  in  Holloway  v. 
Southmayd,  34  N.  E.  Rep.  1047;  but  that  by 
the  description  the  grantees  took  the  fee  of  the 
Bloomingdale  road  to  its  center  line.  While 
we  concede  that,  nnder  these  des(»4ptions,  the 
doabt  OS  to  what  was  the  intention  of  the 
grantors  to  convey  might  be  more  readily  re- 
solved in  favor  of  the  grantees,  nevertheless 
we  prefer  to  place  our  affirmance  of  the  gen- 
eral tram's  judgment  upon  the  groands  stated 
in  the  oi^nion  in  Holloway  t.  Southmayd,  de- 
cided herewith.  In  either  case,  we  are  in- 
clined to  the  view  that  the  descriptive  monu- 
ments or  starting  points  for  the  boundary  lines 
cannot  be  fixed  m  the  cent»  of  the  Blooming- 
^le  road,  without  straining  too  much  the  lan- 
guage used.  In  Shaw's  deed  "the  comer  of 
Constable's  land  on  the  north  side  of  the 
Bloomingdale  road"  seems  to  indicate  the  side 
of  the  Eood.  If  we  read  "on  the  north  side," 
et&t  aa  leforing  to  the  general  ritna  of  Con- 


stables  land,  we  should  have  to  assume  ttat 
Constable  owned  to  the  center  of  the  road, 
which  the  proofs  do  not  warrant  us  in  doing; 
while,  if  we  read  these  words  aa  referring  to 
the  "comer,"  then,  of  course,  we  should  liaT» 
the  same  condition  of  things  as  in  the  South- 
mayd Case.  So,  in  the  Jaunceys'  deed,  "the 
comer  of  the  field  at  the  junction  of  the 
Bloomingdale  road,"  etc,  ore  words  which, 
when  read  according  to  their  natural  import, 
seem  to  describe  the  situs  of  the  field,  and  fix 
the  starting  point  for  the  bonndory  line  in  the 
exterior  line  or  side  of  the  road  bounding  tlie 
field,  and  not  within  the  road  itself.  For  the 
reasons  expressed  in  the  case  of  this  same 

Slaintiff  against  Southmayd  and  others  the  or- 
er  appealed  from  should  be  affirmed,  and,  nn- 
der the  stipulation.  Judgment  absolute  should 
be  ordered  against  the  appellant,  with  coats. 
All  concur.  (MAYNARD,  J.,  concurs  for  rea- 
sons stated  in  memoranda  in  Southmayd  CaaeJ 
except  RABL,  FINCH,  and  O'SRIBNT^V, 
dissenting.  Omet.  affirmed,  and  Judgment  ai> 
cording. 

(it»  N.  T.  ao> 
HOLLOWAY  r.  DELANO  et  aL  (No.  2.) 
(Court  of  Appeals  of  New  York.    Oct.  10, 
1B08.) 

X>BBD  —What  Lutd  Pasbbs  —  Fn  ot  Aiwoinixo 

HlOSWAT. 

A  deed  wbtdi  describes  land  on  tho 
westerly  side  of  a  highway  as  b^;inuing  "at  a 
ctHiier  on  the  westerly  side^*  of  said  h»hway 
at  the  northern  side  of  a  private  road,  ana 
running  thence  "along  the  west  side"  of  the 
highway,  and  then  by  several  courses  to  the 
starting  point,  does  not  convey  the  fee  of  the 
highway.  Earl,  Finch,  and  O'Brien,  JJ.,  dis- 
senting. 18  N.  Y.  Sunt.  70^  affirmed. 

Appeal  troin  supreme  eoart,  general 

term,  first  department. 

Ejectment  by  James  W.  Holloway 
against  FrnnkllD  H.  Delano  and  others. 
From  a  JudKment  and  order  ot  the  f^en- 
eral  term  (IS  N.  Y.  Supp.  704)  reveratni?  a 
Judgment  for  pinintlff,  and  Kraotlog  a 
new  trial.  plalntitT  appuala.  Affirmed. 

James  A.  DeerluKi  'or  appellant.  Wm. 
G.  Gboate,  lor  reHpoodents. 

ORAY,  J.  In  this  ease  the  claim  of  the 
plalntttf  to  recover  the  poasesBlon  of  land 
formerly  embraced  in  the  Bloomingdale 
road,  and  between  Ninety-Second  and 
Ninety-Third  etreeta,  in  the  vity  ot  New 
York,  depends  upon  the  eoostructlon  to 
be  given  to  the  deacrlptlTa  words  In  two 
grants  of  land;  one  made  by  Gbarles  Ap- 
thnrp  and  otheni  to  Oliver  Vanderbilt,  In 
3799,  and  the  other  made  by  the  same 
grantors  to  William  and  Mary  Jaoncey, 
In  1S00.  In  the  deed  tu  Vanderbilt  tbe  de- 
scription Is  as  follows,  via, ;  "Beginning 
at  a  rorner  on  the  westerly  aide  of  the 
Bioumlogdale  road,  at  tbe  nortbern  .  ide 
of  tbe  private  road  Ipadtng  to  Hud»utt's 
river,  and  running  tbence  along  tbe  west 
side  ot  Rloomlngdaleroad  aforesaid  north, 
tfalrty-flre  degrees  east,  three  chains  sixty 
links;  thence  along  the  same  north,  tblr- 
ty-two  degrees  east,  five  chains  forty- 
two  MnlEB,  to  a  lane  on  tbe  south  side  of 
Mr.  Clarkson'e  land ;  tbence  north,  tblrty- 
flve  degrees  west,  twenty-three  chains 
forty  links  to  the  Hudson's  river;  tbence 
sonth  westerly  along  tbe  said  course  eight 
chains  fifty  links  to  tbe  land  sold  to  Mr, 
Sbaw;  tbenco  aoutta,  flfty-ttaree  degrees 
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east,  one  chain  thirty  links  to  the  private 
road  leading  totbeHudBon'srlver;  tltenre 
cUong  the  aame  nui-th,  thirty  •five  desrees 
east,  forty  links,  being  Uie  width  of  said 
road;  thence  sontb.  flfty-three  degrees 
east,  twenty  chains  seventy-three  links, 
to  the  place  of  beginning;  containing 
nineteen  acres,  one  rood,  fifteen  poles,  ac- 
cording to  a  map  annexed."  In  the  Juun* 
ceys*  deed  the  description  Is  as  follows, 
vis.:  "Beginning  at  Che  comer  of  afield 
at  the)anction  of  the  Bloomlngdale  road 
with  a  cross  road  that  leads  to  Harlem; 
thence  running  along  the  Bloomingdale 
road  sooth,  thirty-five  degrees  west,seven 
chains  fifty  links;  thence  sooth,  thirty- 
seven  degrees  west,  ten  chains  thirty-two 
links;  thence  sontb,  fifty-four  degrees  east, 
along  WUUam  Constable's  and  Robert  L. 
Bowne's  land,  nineteen  chains  eighteen 
links;  thence  north, fifty -fonr  degreeaoast, 
nine  chains  fifty-five  links;  thence  sontb* 
fifty-three  dejcrees  east,  three  chains  ser- 
enteen  links;  thence  north,  thirty-six  de- 
grees east,  eight  chains  ninety-twu  links; 
thence  north,  fifty-three  degrees  west, 
twenty-six  chains  to  the  beglnuing ;  con- 
taining forty-two  acres  and  five  perches, 
according  to  a  map  made  by  Benjamin 
Taylor,  one  ot  the  city  surveyors  of  the 
city  and  coonty  of  New  York,  and  hereto 
annexed;  and  also,"  etc.  Unqaestlun- 
ably.  In  the  Yanderbllt  deed,  the  ternie  of 
the  description  are  sufficiently  explicit  to 
exclude  the  roadbed  from  the  grant.  As 
to  the  Jaanceys*  deed,  what  we  have  aald 
In  Holloway  v.  Delano,  (action  No.  1.)  8i 
N.  E.  Bep.  1059,  appllea  here.  Inasmuch  as 
the  starting  point  Is  similarly  described. 
For  the  reasons  expressed  in  the  case  of 
this  same  plaintiff  against  Southmayd 
and  others  (34  N.  E.  Rep.  1047)  the  order 
appealed  from  should  be. affirmed,  and 
under  the  stipulation  Judgment  absolute 
should  be  ordered  against  the  appelianc, 
with  costs.  All  concur,  except  EARL, 
FINCH,  and  O'BRIEN,  JJ.,  dlasentlDg. 
Order  affirmed,  and  jndfcment accordingly. 

038  N.  T.  4U> 

fiOBBBTSON  T.  NATIONAL  8TDAU8HIP 
CO.,  Limited. 
(Oomrt  tA  Appeals  of  New  York.    Oct  10, 

1893.) 

Shtfping— Dktution  fbok  Cocbsx— Usaob. 

1.  A  bill  of  lading  Isaned  by  defendant  ac- 
knowledged the  receipt  at  Havre,  France,  for 
carriage  to  Mew  York,  of  merchandise  "to  be 
forwarded  by  the  Bteamer  Wolf  to  London, 
and  to  be  there  transshipped  In  and  apon 
Uie  steamship  called  'Canada,'  •  •  •  bound 
for  New  York,"  and  it  provided  that  defendant 
should  be  exempt  from  all  perils  of  "land 
transit"  The  steamer  Wolf  was  one  of  a  line 
nmning  from  Havre  to  Sontiiampton,  whence 
all  goods  for  London  were  carried  hj  rail. 
This  had  been  the  asage  for  several  years,  and 
it  was  advertised  in  the  Havre  papers.  Nei- 
ther defendant  n«  the  owner  of  the  Wolf  car- 
ried any  goods  by  water  to  Londtm.  Hdd, 
that  the  snipper  was  dliargeable  with  knowl- 
edge of  BQch  usage,  and  therefore  the  land 
transit  from  Southainpton  to  London  was  not 
a  deviation  from  the  course  prescribed  by  the 
bill  of  lading,  so  as  to  render  defendant  liable 
as  an  insnrer  of  the  goods.  17  N.  Y.  Supp. 
450,  reversed. 

2.  Ona  who  seeks  to  avoid  Uw  effect  ot  a 


STEAMSHIP  CO.  1053 


notorions  and  uniform  usage  of  trade  must 
show  that  he  was  Ignorant  <n  IL 
Gray,  J.,  disaentiitg; 

Appeal  from  snperlorcnnrt  ot  New  York 
city,  general  term. 

Action  by  Julias  Robertson  against  the 
National  Steamship  Company,  Limited, 
for  damages  to  goods  while  In  transit. 
Judgment  was  rendered  In  favor  of  plain- 
tiff In  the  trial  court  (14  N.  7.  Supp.  813) 
for  f 1,000,  and  both  parties  appealed  to 
the  general  term,  which  affirmed  the  Judg- 
ment on  defendant's  appeal,  and  reversed 
It  on  plaintl(f*s  appeal,  (17  N.  Y.  Supp. 
469.)  and  from  such  jadgment  defendant 
appeals.  Reversed. 

John  Cbetwood,  for  appellant.  Lewis 

Banders,  for  respondent. 

EARL.  J.  In  Jane,  18S9,  the  d^dant 
had  a  line  of  steamera  running  between 
London  and  New  York.  It  received  gouda 
at  Havre,  in  France,  for  transportation 
to  New  York,  by  way  of  London.  It 
transported  such  goods  from  Havre  to 
Southampton  ou  board  uf  steamers,  and 
from  that  place  to  London  by  railroad, 
where  they  were  transshipped  to  Its 
eteamshlps,  to  be  carried  to  New  York. 
The  steamships  ruDDlng  between  Havre 
and  Southampton  and  the  railroad  from 
Southampton  to  London  were  owned  and 
operated  by  the  London  &  Sontbwestern 
Railroad  Company.  The  agents  repre- 
senting the  defendant  at  Havre,  on  the 
8tb  of  June,  1N89,  recetved  from  Isabella 
and  Mnuster  45  packages  of  merchandise, 
and  leaned  to  them  a  bill  of  lading.  In 
which  they  acknowledged  the  receipt  of 
the  merchandise  "to  be  forwarded  by  the 
steamer  Wolf  to  London,  and  to  be  there 
tranaahlpped  in  and  npon  the  steamship 
called 'Canada,'  •  *  lylogln  the  port 
of  LoDdott,and  bound  tor  New  York,  with 
liberty  to  sail  with  or  wlthont  pilots, 
to  call  at  Havre,  Queenstown.  Southamp- 
ton, Plymonth,  or  any  other  port  or 
ports,  and  to  tow  and  assist  vessels  In  all 
situations  and  to  all  ports,  and,  falling 
ahlpment  by  said  steamer,  then  by  follow- 
ing steamer  ol  this  line,  for  which  the 
goods  shall  arrive  In  time."  The  bill  ot 
lading  contained  stipulations  exempting 
the  d^endant  from  various  perils,  and 
among  them  from  perils  of  "land  transit 
of  whatsoever  nature  or  kind."  laabella 
and  Munster  appeared  In  the  bill  of  lading 
as  principals,  not  as  agents.  The  mer- 
chandise, having  been  shipped  on  board 
the  steamer  Wolf,  was  carried  to  South- 
ampton, and  from  thence  by  rail  to  Lon- 
don, where  It  was  transshipped  to  the 
steamer  Canada,  and  upon  ita  arrival  in 
New  York  it  was  found  to  be  damaged. 
The  plalntltf,  who  was  the  consignee,  and 
who  had  become  the  owner  of  the  mer- 
chandise, brought  this  action  to  recover 
against  the  deteadant  tor  the  damage 
done  to  It.  and  be  recovered  on  the  sole 
ground  that  the  defendant  became  an  In- 
snrer of  the  merchandise,  because  It  did 
not  transport  It  from  Havre  to  London 
on  the  steamer  Wolf,  and  that  thus  there 
was  a  deviation  from  the  route  Htlpulated 
by  the  transportation  by  rail  from  South- 
ampton. 
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It  rannot  be  dlapated  that,  If  tbere  wan 
80ch  a  deviation  aa  Is  claimed,  tbe  defend- 
ant became  an  Insnrer,  and  tbaa  reopon- 
elble  for  alllosB  and  daniajo  to  tbe  mer- 
chandise, even  from  unavoidable  cnnualty. 
Maghee  v.  Bailroad  Co.,  45  N.  Y.  514. 
Bat  we  do  not  tbinb;  tbere  waa  any  devia- 
tion from  tb«  mode  of  transportation  pre- 
scribed by  tbe  contract  made  between  the 
parties.  If  we  rend  tbe  abipplDg  bill 
alone.  It  la  not  entirely  certain  that  the 
merchandise  waa  to  be  transported  from 
Havre  to  London  all  the  way  by  water 
on  board  tbe  ateamer.  The  langiia^  in 
tbe  bill  of  lading  la,  "^to  be  forwarded  by 
the  steamer  Wolf  to  London;**  and  in  a 
real  spuse  ffooda  received  on  board  the 
Wolf  may  bo  said  to  bare  been  forwarded 
by  that  ateamer  to  London  by  <-arrylDg 
them  to  Southampton,  and  then  sending 
them  Uy  rail  to  London.  Tbe  bill  aeema 
to  provide  for  a  carriage  apun  land,  aa  It 
exempted  the  defendant  from  loasorlo- 
Jarj  from  perils  by  land  tranaportntloo 
of  any  kind,  and  tbe  ooly  land  trnnspor- 
tatlOD  upon  this  route  waa  from  South- 
ampton to  London.  Thns,  It  appeara 
that  the  afalppera  and  tbe  defendant,  when 
they  made  tbe  contract,  contemplated, 
not  only  a  carriage  upon  water,  bnt  upon 
land  also.  But,  when  the  circumstances 
anrroandlng  tbe  making  of  the  contract 
tor  tbe  carriage  are  eoasidered,  It  becomes 
entirely  plain  that  the  parties  eontem- 
plated  a  contract  for  a  carriage  by  the 
Wolf  to  Southampton,  and  tbencu  by  rail 
to  London.  The  London  &  Southweat- 
ern  Railroad  Company  had  a  r^nlar  line 
of  transportation  from  Havre  to  London, 
by  steamer  to  Southampton,  and  tbeuce 
by  rail  to  London,  and  for  that  purpose 
they  bad  three  Teasela,  making  three  tripa 
weekly  between  those  points,  of  wblcb 
the  Wolf  was  one.  Those  vessels  never 
went  further  than  Southampton,  and  the 
London  &  Southwestern  Rnllroarl  Com- 
pany never  carried  any  goods  by  waterto 
London,  and  neither  did  the  defendant, 
and  the  business  had  been  carried  on  this 
way  for  manv  years,  and  the  mode  of  do* 
ing  It  was  notoriona  and  well  known.  It 
waa  advertised  In  tbe  newspapers  at 
Havre,  and  wasapeclfled  In  waybllla  ased 
In  Havre  by  tbe  agents  of  tbe  London  & 
Southwestern  Railroad  Company  In  tbe 
transaction  of  Ita  baalness.  The  mode  of 
doing  the  business  was  sncb,  and  eo  open 
and  notoriona,  that  It  must  have  tteen 
known  generally  at  Havre,  and  partlen- 
lariy  by  persons  there  dealing  with  tbe 
agents  of  the  defendant  and  of  the  Lon- 
don &  South  western  Railroad  Company. 
It  must  be  asaumed  that  tbe  contract  be- 
tween the  parties  was  made  with  refer- 
enea  to  tbls  well-known  usage,  and  It  is 
binding  upon  the  shippers  Just  aa  If  writ- 
ten In  the  bin  of  ladlug.  In  thlKpnrtica- 
lar  case  th«  proof  of  the  usage  does  not 
contradict  the  bill  of  lading,  but  is  simply 
explanatory  of  it.  Hnstetter  v.  Gray,  11 
Fed.  Rep.  181;  Lowry  v.  Rusaell.  8  Pick. 
880:  Phil.  Ins.  (6th  Ed.)  §  980.  In  Lowry 
T.  RnsseU  It  was  held  that  a  "bill  of  lad- 
ing, like  other  contracts,  la  to  be  con- 
Htniad  according  to  the  Intention  ol  the 


parties.  Usage  of  trade  la  alwajs  pre> 
snmed  to  be  witbin  the  knowledge  ol  the 
parties,  and  their  contracts  are  anppuaed 
to  be  made  with  reference  to  It." 

Bat  it  Is  said  that  tbe  owTier  of  thla 
me^handlse  was  J.  Kalmes,  Jr.,  living  at 
Hamburgh;  that  It  does  not  appear  that 
he  made  the  eon  tract  at  Havre;  that  be 
cannot  be  supposed  to  have  known  the 
uaage;  and  that  be  cannot  tberelora  be 
bound  thereby ;  and  that,  as  to  him,  Itcan- 
not  be  read  luto  the  contract  of  transpor- 
tation. Tbere  are  four  complete  answers 
to  this  poaltlon:  (1)  It  Kalmea  waa  tbe 
owner  and  ahlpper  of  tbls  mercbaodlse.  It 
was  incumbent  upon  him  to  show  that  ha 
was  Ignorant  of  this  notoriona  and  nnt* 
form  uaage.  Johnson  v.  De  PeyatCT,  60  N. 
T.  666.  (2)  It  does  not  appear  that  be 
owned  this  mercbandlse  at  tbe  time  tbe 
contract  for  transportation  was  made. 
In  tbe  bill  of  lading,  Isabella  and  Mnnater 
are  described  as  tbe  shippers  from  whom 
the  mercbandlse  was  received,  and  with 
whom  the  contract  for  Its  transportatloa 
was  made.  They  did  not  contract  aa 
agents,  or,  so  far  as  the  record  shows, 
dlsclOHC  any  agency.  After  tbe  bill  of  lad- 
ing was  Issued  to  them,  tbey  indorsed  It 
to  another  party,  and  that  party  in- 
dorsed it  to  Kalmea,  and  It  appears  by 
the  Invoice  of  tbe  goods  obtained  from 
the  cnstomhouae,  and  proved  open  the 
trial,  that  the  plaintiff  bought  the  mer- 
chandise of  Kalmes.  at  Hamburgh,  on  the 
'12th  of  June,  four  days  after  the  bill  of 
lading  was  Issued  to  Isabella  and  Mnna- 
ter. It  appears,  therefore,  prima  facie, 
that  Isabella  and  Munster  were  the  own- 
ers of  the  goods,  and  that  Ealmee  became 
tbe  purchaser  from  tbem  by  Indorsement 
and  assignment  of  tbe  bill  ol  lading-  (S) 
But,  It  Isabella  and  Munstw  were  not  the 
owners,  tbey  made  tbe  contract  as  princi- 
pals, disclosing  to  the  defendunt  no 
agency,  and  giving  up  no  princlpaL 
Tberefore.  tbe  defendant  has  tbe  right  to 
treat  them  as  principals,  and  tbe  con- 
tract, as  to  Its  force  and  effect,  mnst  be 
construed  precisely  as  11  tbey  wereprind* 
pals,  and  not  agents.  (4)  But  If  we  aa- 
same  (which  Is  tbe  only  other  alterna- 
tive) that  they  were  tbe  agents  of  Kalmes, 
and  made  the  contract  really  fur  bia  bea- 
eflt,  be  being  tbe  owner  of  the  mercbao- 
dlse, then  he  la  affected  by  tbesameknowl- 
edge  which  they  possessed;  and,  if  tbe 
law  attributes  knowledge  of  this  usage  to 
them  at  the  time  tbey  made  the  contract 
for  their  priaclpnl,  then  the  aame  knowl- 
edge must  be  attributed  to  him, and  binds 
hlu).  Therefore,  In  any  view  that  can  be 
taken  of  tbls  case.  If  tbe  parties,  when 
tbey  entered  Into  tbie  contract  of  car^ 
rluge,  did  It  with  knowledge  of  thla  uni- 
form and  notorious  .usage,  then  the  owner 
or  owners  of  the  mercbandlse,  and  tbe 
plaintiff  who  claims  under  him  or  tbem, 
are  bouud  by  It,  and  there  was  no  devia- 
tion from  tbe  contract  which  makes  tbe 
defendant  liable  as  insnrer  for  the  damage 
to  the  goods.  Tho  Judgment  should 
therefore  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  tbe  event.  AU 
concur,  except  GKAT,  J.,  dlsaentiug. 
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yRTWDTiAND  T.  MXBRS. 
(Oonrt  of  Appuite  of  New  York.  Oct  10, 

189a) 

GoHTuon— AonoK  vob  Bbuoh  —  MsAflina  or 
Damaois— Rktikw  on  Afpbu^ 

1.  Where  a  coTenaat  for  quiet  enjoyment 
is  broken  through  the  lessor'B  failure  to  give 
possession  of  the  leased  premises,  loeaeFi  in- 
curred by  the  lessee  in  the  construction  of 
fixtares  necessary  to  render  the  premises  ten- 
antable  for  the  purpose  for  wliloh  they  were 
leased  are  recoverable. 

2.  Bat  such  lessee  cannot  recover  for  a 
loss  occasioned  by  his  purchase  of  a  quantity 
of  perishable  goods  for  use  in  the  business  to 
be  conducted  on  the  premises  shortly  in  ad- 
Tance  of  the  commencemeut  of  bis  term, 
where  the  market  was  in  the  same  dty,  and 
he  would  have  sustained  no  special  loss  by  de- 
faring  thdr  purdiase  until  ne  had  acquired 
possession.   Iv  N.  Y.  Snpp.  74X,  reversed. 

3.  Where,  on  appeal  by  defendant  from  a 
Judgment  in  an  action  to  recover  such  loss,  the 
record  shows  that  evidence  of  the  purdiase 
and  depreciation  In  the  value  of  the  goods  was 
objected  to,  and  exceptions  taken  to  its  ad- 
mission, and  that  the  court  was  requested  to 
charge  that  the  difference  betwera  the  pur- 
chase price  of  the  drugs  and  that  realized  on 
th^  sale  was  not  the  measure  of  plaintiff's 
images,  and  exception  taken  to  its  refusal  to 
so  charge,  the  question  of  plaintiffs  right  to 
recover  such  loss  is  fully  inesented  fOr  review. 

Appeal  frnm  aupreme  cnnrt,  general 
term,  flrst  depHFtment. 

Action  by  Abraham  S.Frledland  afi;ala>tt 
Lewis  Myeru  for  darauKca  allegad  to  be 
the  result  of  defendont's  bi'each  of  a  cuve- 
iiant  furqulet  cnJoyiiK^nt  in  u  lease.  From 
a  Judgment  of  the  general  terra  (19  N.  Y. 
Snpp.  741)  affirmlns  a  judxment  fur  plain- 
tiff, and  an  order  deoylnK  a  new  trial,  de- 
fendant appeals.  Reversed,  unless  plain- 
tiff  stipnlntes  to  remit  damages. 

Wm.  Bernard,  (Ijewls  Sanders*  of  coun- 
nel,)  for  appellant.  BeDjamln  N.  Cardoso, 
for  respondent. 

MATNABD,  J.  By  a  written  Instrnnent 
dated  Aufcast  26.  1SM9.  the  defendant 
leased  to  the  plaintiff  the  ground  tloor 
of  No.  26  Canal  street.  Nvw  York  city,  for 
Ave  years,  cummencinK  May  1, 1890.  The 
plaintiff  was  a  druggist,  then  doing  boHi- 
ness  In  the  vicinity,  which  he  intended  to 
dtepose  of,  and  to  reestablish  himself  in 
the  same  bnsiness  a  pun  the  premises  leased 
of  the  deiendant.  It  was  exprpssly  stated 
that  the  building  was  to  be  occupied  by 
the  plaintiff  as  a  drug  store,  and  there 
was  the  usnal  covenant  for  quiet  enjoy- 
ment. When  the  plaintiff  sought  tu  take 
possession  on  May  1st,  be  was  kept  out 
by  tbe  tenant  In  poasenston,  who  claimed 
that  bis  term  bad  not  expired, and  that  he 
was  entitled  to  remain  another  year,  nn- 
der  an  agreement  wltb  deiendant  which 
antedated  the  lease  to  plaintiff.  Thn  de- 
fendant Immediately  began  snmmary  pro- 
ceedings In  tbe  district  court  to  dispossess 
the  occupant,  and  the  plaintiff  awaited 
their  rwolt.  They  were  unsuccessful,  and 
on  May  27th  It  was  adjudged  that  tbe  oc- 
enpant  was  rlKhtfoIly  Id  possession,  be- 
cause of  the  former  lease  to  bim.  The 
plalDtiB  then  rented  another  balldlng  tor 
a  store,  into  which  be  removed  on  Jane 
10th.  He  has  recovered  In  this  aetioo,  aa 


damages  for  a  breach  of  the  covenant  of 
qniet  enjoyment,  a  judgment  for  91,!t28. 
The  material  facts  are  nut  disputed,  and 
the  only  error  assigned  npon  this  appeal 
relates  to  the  rate  of  damages  applied  by 
tbe  trial  court.  Measured  by  the  differ- 
ence between  the  rent  reserved  and  th« 
actual  value  of  the  lease,  no  damages  were 
proven,  and  there  could  have  been  bat  a 
nominal  recovery  on  that  acennnt.  But 
the  plaintiff  was  permitted  to  prove,  and 
tbe  jury  to  consider,  tbe  expenditures  am'l 
losses  Incurred  in  preparing  to  occupy  tbe 
property  aod  conduct  his  busIneBs  there. 
A  short  time  before  tbe  commencement  ol 
the  stipatated  term  tbe  plaintiff  began 
preparations  to  tit  the  premises  for  use  as 
a  drug  store.  With  tbe  knowledge  and 
assent  of  tbe  defendant  he  empli>yed  an 
architect  to  nifike  the  drH  wings  for  the 
cas^s,  counters,  and  other  necessary  fix- 
tures required  in  that  business,  and  a 
cabinetmaker  to  construct  them.  The 
store  which  he  sabseqaently  rented  wai* 
already  furnished,  and  the  only  use  wbleh 
be  could  make  of  the  flxtures  was  to  sell 
them  at  public  auction,  at  a  not  loss  of 
fSSl.  He  purchased  a  stock  of  drugs  to 
put  in  the  store,  and  was,  as  he  claims, 
compelled  to  sell  such  as  were  perishable 
at  a  depreciation  from  tbecost  of  f  B97,not 
Inclndtnx  tbe  proportional  part  of  the 
auctluneer's  fees  and  comralsBlonn  opon 
tbe  sale,  which  may  be  fairly  estimated 
at  tbe  sum  of  910.  He  had  advanced  flOO 
on  account  of  rent,  and  these  three  mat- 
ters make  up  the  damages  allowed. 

Anciently,  the  rule  was  that,  where  the 
lessor  was  sued  for  a  breach  of  a  contract 
to  Kive  possesfdon,  tbe  lessee  could,  ordi- 
narliy,  recover  onlynominal  damages  and 
incidental  expenses,  hut  nothing  for  the 
value '}f  the  lease;  but  this  rule  was  not 
made  applicable  to  a  case  like  the  present, 
where  lie  had  covenanted  to  give  posses- 
sion, whan  be  must  be  deemed  to  have 
known  that  he  had  no  antborlty  to  do  so; 
and  the  lessor  wonid  then  be  held  liable  t(» 
tbe  lessee  for  the  loss  of  the  bargato.  un- 
der rules  analogous  to  those  applied  in 
tbe  sale  of  personal  property,  (Mack  v. 
Patchln.  42 14.  Y.  171;)  and  the  damages  in 
such  cnses  are  now  usually  measnred  by 
the  difference  between  tbe  rent  reserved 
and  tbe  actual  rental  value  of  the  prem- 
ises for  tbe  stipulated  term,  (Oodds  v, 
Hakes,  114  N.  T.  260,  21  N.  E  Rep.  898.) 
But  otheritamages  may  also  be  recovered, 
provided  they  are  proximate  In  effect,  and 
are  not  speculative  or  noeertaln  in  char- 
acter, and  were  fairly  within  the  contem- 
plation of  the  parties  when  the  lease  was 
made,  or  might  have  been  foreseen  as  a 
consequence  of  a  breach  of  Its  covenants. 
If  the  property  Is  leased  for  a  special  pur- 
pose, which  Is  known  to  tbe  lessor,  and 
possession  Is  refused  because  of  a  prior 
lease  to  another  party,  or  of  ctiier  fault 
of  tbe  lessor,  the  lessee  may  recover  as 
damages  his  actual  and  neceenary  ex- 
penses Incnrred  In  preparing  for  the  uccu* 
pation  of  the  property  in  tbe  mannf>rcon- 
templated  by  tbe  parties.  Orlggs  ▼. 
Dwight,  17  Wend.  71;  Giles  v,  O'Tonle,  4 
Barb.  261 ;  Lawrence  v.  Ward  well.  6  Barb. 
423:  Academy  v.Hackett,2Hilt.2]7;  Adair 
T.  Bogle,  20  Iowa,  288;  Hall  t.  Horton» 
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(Iowa.)  44  N.  W.  Rep.  66»;  Popoakey  t. 
MuDkwiti,  68Wla.S22.  32  N.  W.  Bep.  35; 
Jaqaen  v.  Millar.  6  Ch.  DIv.  153;  Hexter  t. 
Knox,  68  N.  T.  663;  Bernstein  T.  Meecb, 
ISO  N.  T.  854,  29  N.  E.  Bep.  Coder  tbia 
role,  we  think  the  actual  ezpenaes  paid  or 
incarred  by  tbe  plalotlR  Id  the  construc- 
tion of  tbe  necessary  fix  tares  to  render  the 
premises  tenantable  tor  thepurpoiiea  lor 
wblch  they  had  been  Inased  were  properly 
proven  and  submitted  to  tbe  Jurylor  their 
consideration  In  eetlmatine  the  quantam 
of  damages  recoverable.  Tbe  loss  of  these 
expenditures  may  fairly  be  considered  as 
naturally  arisluR  from  tbe  ddanlt  of  the 
defendant  accordloK  to  the  usual  course 
ot  tbln^.  The  plaintiff  was  restricted  by 
the  lease  In  the  use  of  the  premises,  and 
he  could  not  underlet  without  the  written 
consent  of  the  defendant.  If  the  plaintiff 
bad  deferred  the  work  of  preparation  for 
the  occupancy  of  the  property  until  pos- 
aeaslon  had  been  obtained,  aome  portion 
of  the  term  would  have  been  practically 
lost  before  the  necessary eqaipnieut  for  bis 
business  could  have  been  furnished  and 
made  available.  The  lessor  must  have 
known  that  a  prudent  business  man 
wonld.so  far  as  practicable,  cause  the  nec- 
essary  fixtures  to  be  constructed  and  In 
readiness  for  uae  at  the  commeDcement  of 
tbe  term,  so  that  be  mlgbt  then  promptly 
enter  upon  tbe  BDCcessfol  prosecution  of 
tbe  busIoesB^  wblcb  it  was  the  object  of 
the  lease  to  secure  to  him.  But  the  evi- 
dence discloses  that  the  defendant  had 
actual  knowledge  that  these  expenditures 
were  contemplated,  and  encouraged  the 
plaintiff  to  maketbera.  An  architect  was 
employed  by  plaintiff  to  furnlsb  the  draw- 
ings and  specifications. of  the  fixtures,  and 
the  occupant  of  the  store  refused  to  allow 
him  to  make  the  required  measnrementa 
for  that  purpose.  The  plaintiff  Informed 
tbe  defendant  of  the  situation,  and  re- 
qnoBted  to  Know  wbat  he  should  do,  say- 
inff  that  be  did  not  wish  to  loae  time  after 
May  1st  In  procuring  this  work  to  be 
dune,  and  stating  the  amount  which  he 
intended  In  this  wa;  to  expend.  Tbe  de- 
fendant then  went  with  tbe  plaintiff  to  his 
own  architect,  who  had  tbe  plans  of  tbe 
store,  and  directed  hiro  to  furnish  plain- 
tiff's architect  wltb  these  plans,  la  order 
that  he  might  make  the  plans  for  the  fix- 
tures, which  was  done.  It  tbe  plaintiff 
had  then  been  notified  by  his  lessor  that 
possession  of  the  demised  premises  could 
not  be  given  as  covenan  ted  in  the  lease,  or 
that  It  was  even  doubtful  whether  it 
might  be,  it  is  not  probable  that  these  ex- 
penditures would  have  been  Incurred, or,  If 
th^  had  been,  tbe  loss  could  not  have 
been  Imputed  to  the  lessor's  broken  cove- 
nant. The  defendant  must  then  have 
known  that.  If  he  failed  to  give  posaes- 
aton.  as  agreed,  tbe  plaintiff  might  suffer 
damage  to  theexteut  of  the  cost  of  tbe  fix- 
tures. As  late  as  April  14th  the  defendant 
made  another  written  lease  with  the 
plaintiff  to  rent  him  for  the  same  term  the 
■eeond  floor  ot  the  building,  to  be  used  In 
connection  with  tbe  drug  store,  and 
agreed  to  construct  an  iron  stairway  be- 
tween the  floors  In  tbe  rear  of  the  store. 
Tbe  conduct  of  ttie  defendant  throughout 
WMSucbaatolnvtte  ttaesa  expendltares. 
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and  was  equivalent  to  an  assurance  to 

the  plnlutiff  that  they  might  t>e  Incurred 
with  safety.  It  need  not  be  questioned 
that  the  defendant  acted  In  good  faith. 
He  evidently  misjudged  as  to  tbe  legal 
effect  of  the  transaction  with  tbe  occu- 
pant, and  did  not  undanitand  that  it 
created  a  tenancy  for  another  year;  bnt 
it  was  so  adjudged  in  the  proceedings 
brought  to  dispossess  him,  and  the  conse- 
quence of  the  defendant's  mistake  must  be 
borne  by  him,  and  cannot  Justly  be  visited 
upon  the  plaiutlff. 

But  we  fall  to  discover  any  sound  prin- 
ciple upon  which  tbe  defendant  can  be 
made  responsible  for  tbe  plalntifTs  loss 
upon  the  sale  of  his  stock  of  drugs.  The 
defendant  could  not  hare  anticipated  the 
purchase  of  a  large  Invoice  of  perishable 
drugs  by  the  plaintiff  before  tbe  com- 
mencement of  the  term  ot  the  lease.  This 
purchase  in  advance  was  not  necessary  la 
order  that  plaintiff  mlglit  have  the  benefit 
of  the  full  term  in  his  business.  Tbe 
market,  or  place  of  purchase,  was  in  the 
same  city,  and  the  plaintiff  would  have 
sustained  no  special  loss  It  he  had  deferred 
their  purchase  uutil  he  had  acquired  pos- 
session. They  could  have  beeu  delivered  on 
the  same  day  when  ordered,  or  the  follow- 
ing day,  in  the  uaaal  course  of  the  trade, 
and  no  material  delay  would  have  reBttlt< 
ed.  It  would  seem  to  have  been  the  part 
of  ordinary  buslneHS  prudence  to  have 
waited  until  he  bad  obtained  control  of  a 
place  where  they  could  be  stored  and 
offered  for  sale.  The  plaintift  unquestion- 
ably had  the  right  to  purchase  his  stock 
ot  goods  before  he  was  entitled  to  the  oc- 
cupation of  tbe  store.  But  It  he  did,  we 
think  he  assumed  the  risk  of  their  depreci- 
ation in  value,  in  case  tbe  defendant  failed 
to  give  him  poBsesBlon.  The  rale  might 
be  different  If  he  bad  been  compwlled  tu 
send  to  a  distant  market  to  make  hie  pnr^ 
chases,  and  a  long  time  must  intervene  be- 
fore they  could  he  delivered.  The  defend- 
ant's exceptions  are  sufficient  to  present 
this  question  upon  appeal.  Tbe  evidence 
showing  the  pnrcbase  and  depreciation  In 
value  of  the  drugs  was  duly  objected  to 
when  offered,  and  an  exception  taken. 
The  court  was  requested  to  charge  tbe 
Jury  that  the  difference  between  the  pnr^ 
chase  price  and  that  realised  upon  the  sale 
was  not  tbe  measure  of  plalntlR's  dam- 
ages. This  was  refused,  except  as  already 
charged,  and  the  defendant  excepted.  The 
court  had  previously  charged  upon  this 
polntthat,if  they  found  there  was  abreach 
of  the  covenant  la  the  lease,  it  was  their 
dnty  to  consider  the  item  of  loss  upon  tbe 
sale  of  the  drugs,  and  It  they  considered 
tiiat  tbe  loss  was  really  sustained  by  the 
pinlntitr  they  might  award  him  that 
amount  as  compensation.  Both  by  tbe 
exception  to  the  evidence  and  by  the  ex- 
ception to  the  charge  we  think  the  ques- 
tion is  fairly  presented  for  review.  The 
Judgment  and  order  must  be  reversed,  and 
a  new  trial  granted,  coats  to  abide  the 
event,  unless  plaintiff  stipulates,  within  30 
days  after  the  filing  of  tbe  remittitur  in 
the  court  helnw,  to  deduct  from  the  Judg- 
ment entered  the  sum  ot  $407.48,  and  In- 
terest from  December  18, 18U1,  and  6  per 
cent,  extra  oUowanoe  thereon ;  and,  If  tbe 
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plalntur  to  stlpnlatea,  tben  the  Jndgmeut, 
as  so  modified,  In  affirmed,  without  eoMts 
to  ftltber  party  Id  tbl»  eoort.  All  concur. 
Jadgment  accordingly. 


U39  N.  T.  my 

NOBTHPORT  REAI^ESTATB  ft  IMP.  CO. 
T.  HBNDRICKSON. 
(Ckmrt  of  Appeals  of  New  Toric    Oct  10^ 

1893.) 

Avmn  PossBSBioK— OcoDPATioH  or  F&RT  or 

!L  The  owner  of  a  farm  conv^ed  the  irieee 
In  diapnte  off  the  soath  side  thereof  to  deiend- 
ant'B  predecesaor  in  title,  and  then  conveyed 
the  whole  farm  to  plaintiCs  predecessor,  who 
recorded  his  deed  first.  The  piece  in  dispute, 
together  with  a  lot  adJoioin|S  it  on  the  south, 
known  as  "No.  10,"  was  afterwards  convered 
as  a  single  tract,  by  mesne  conTe^ances,  to  de- 
fHidant,  and  it  was  always  occupied  and  man- 
aged  as  a  single  tract  On  the  north  side  of 
the  disputed  piece,  and  for  some  distance  on 
the  east  and  west  sides,  was  a  fence  diTiding 
it  from  the  farm.  Bdd,  that  the  whole  tract 
conveyed  to  def«idant  constitated  "a  single 
lot."  within  the  meanii^  of  Code  Civil  Proc. 
I  370,  making  the  use  and  occapadon  of  a  part 
of  "a  single  lot"  extend  to  the  whole  for  the 
purpose  of  constituting  adverse  possession. 

2.  Where,  for  30  years  b^ore  plaintiff  took 
his  title  to  the  farm  of  which  the  piece  in  dis- 

Eate  was  originally  a  i^rt,  this  piece  had  been 
eld.  occnpied,  and  managed  as  constitating. 
with  othm*  property  owned  by  defMidant  and 
hie  grantors,  a  single  lot,  and  during  that  time 
the  owners  of  the  farm  hod  never  exercised 
any  acts  of  ownership  thereover,  it  beinig  s^ 
arated  from  the  farm  to  a  great  extent  by  a 
fence,  the  constructive  possession  of  such  niece 
by  the  owners  of  the  farm  cannot  be  held  to 
have  overlapped  and  destroyed  the  constructive 
possession  thereof  by -defendant  and  bis  prede- 
cessOTS  In  title. 

Appeal  from  Bopreme  court,  general 
term,  second  department. 

AetloD  by  tbe  Northport  Real-Estate  & 
Improvement  Company  aKainet  .leremlab 
HendrlcksoD.  From  a  Judgment  of  the 
general  term  (19  N.  T.  Bnpp.  942)  affirm- 
ing a  Jadgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

N.  S.  Ackerly,  (John  L.  Hill,  of  counael,) 
for  appellant.  Thomas  Young,  tor  re- 
spondent. 

EARL,  J.  This  Is  an  action  ol  trespass 
commenced  In  April,  1891,  to  recover  dam- 
agea  against  tbe  defendant  for  entering 
upon  land  claimed  by  the  plalntllf.  and 
cutting  down  and  removing  thererrom 
certain  trees.  Both  parties  claim  title  to 
tbe  land  un  which  tbe  alleged  trespaea 
wae  committed.  In  1S39,  Jesse  Bunce 
owned  a  larm  ol  about  80  acres  ol  land, 
and  be  executed  to  Fannie  and  Amelia 
Bryan  a  deed  of  a  piece  from  the  south- 
erly end  ot  tbe  farm,  consletlng  of  about 
one  acre  and  a  quarter,  which  deed  waa 
dated  May  25,  1H39.  acknowledged  No- 
vember 7,  lN3ti,  and  recorded  January  SI, 
185S.  Tbe  defendant  has  a  chain  of  title 
to  tbls  piece,  by  written  conveyances  un- 
der the  Bryana,  the  deed  to  bim  having 
been  executed  and  recorded  in  June,  1»72. 
Suliseqnently  to  the  deed  to  tbe  Bryans, 
Bnncegarea  deed  of  the  whole  farm,  In- 
dodlng  the  parcel  above  mentioned,  to 
T.S4M.E.no.33— 67 
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Samuel  P.  Hart,  which  deed  was  dated 
November  2,  and  acknowledged  and  re- 
corded Decembers?,  1839,  and  tbe  plaintiff 
claima  the  land  described  In  that  deed 
under  Hart  by  sundry  mesne  convey- 
ances, the  deed  to  It  bavlog  been  executed 
and  recorded  In  Uarub,  1S90.  U  thus  ap- 
pears that  while  tbe  deed  to  the  Bryans 
was  dated  before  the  deed  to  Hart,  It  was 
not  acknowledged  until  four  days  after 
tbe  deed  to  Hart  waa  dated,  and  waa  not 
recorded  until  many  yeara  after  Hart'a 
deed  was  recorded.  It  la  therefore  con- 
ceded that  thd  plaintiff  has  a  perfect  rec- 
ord title  to  tbe  piece  of  land  hi  dispute, 
which  must  prevail  over  tbe  claim  of  tbe 
defendant,  but  for  the  title  of  adverse  pos- 
session which  he  claims  to  have  estab- 
lished. 

The  sections  of  tbe  Code  applicable  to 
this  claim  of  adverse  posseaalou  are  as 
follows:  Section  869:  "  Where  the  oc- 
cupant, or  those  under  whom  he  claims, 
entered  Into  the  possession  of  the  prem- 
isea  under  claim  of  title  exclusive  of  any 
other  right,  founding  the  claim  upon  a 
written  instrument,  aa  being  a  convey- 
ance of  tbe  premiaen  Id  question  ■  •  »; 
and  there  has  been  a  continued  occupation 
and  poaaesaioo  of  the  premises  included 
iu  tbe  iDstrument  *  *  *  or  ot  some 
part  thereof,  for  twenty  years  under  tbe 
same  claim,  tbe  premises  so  Included  are 
deemed  to  nave  been  held  adversely ;  ex- 
cept that  where  they  couelst  of  a  trast 
divided  Into  lots,  the  possession  of  one  lot 
is  not  deemed  tbe  poaseuaion  of  auy  other 
lot."  Section  370:  "For  tbe  purpoae  of 
conatltutlug  an  adverse  poaaeesion  by  a 
person  claiming  a  title,  founded  upon  a 
written  InstrDment.  or  a  jndguient  or 
decree,  land  fs  deemed  to  have  been  pos- 
sessed and  occupied  In  either  of  tbe  fol- 
lowing caaee:  1.  Where  It  has  been  nan- 
ally  cultivated  ur  Improved.  2.  Where  It 
baa  been  protected  by  a  subatantlal  in- 
cloaure.  8.  Where,  though  not  Inclosed, 
It  has  been  uaed  tor  tbe  supply  of  fuel,  or 
of  fencing  timber,  either  for  tbe  purposes 
of  bnabandry  ur  for  tbe  ordinary  use  of 
the  occupant.  Where  a  known  farm  or 
a  single  tot  has  been  partly  Improved,  the 
portion  of  tbe  farm  or  lot  that  baa  been 
left  not  cleared,  or  not  ineloHed,  accord 
Ing  to  tbe  usual  coarse  and  eoatom  of  the 
adlolnlng  country.  Is  deemed  to  have  been 
occupied  for  tbe  same  length  of  time  as 
the  part  improved  and  cultivated." 

Tbe  facta  about  the  adverse  poeseflslon 
are  as  follows:  Before  any  of  tbe  dates 
above  given,  the  farm  of  SO  acren  extended 
southerly  to  Main  atreet,  and  tbe  owner 
of  the  farm  hud  aold  off  lots  bounded 
southerly  on  that  street,  which  lots  were 
150  feet  deep  and  60  feet  wide  on  tbe  street, 
and  those  lots  commencing  ou  tbe  west- 
erly line  of  the  farm  were  numered  10, 11, 
12,  and  13.  The  first  three  lots  and  half 
of  lot  No.  18  are  southerly  of  and  adjoin- 
ing to  the  piece  iu  diapnte.  In  1854  the 
ownera  of  lot  10  and  the  disputed  piece 
conveyed  both  lots  to  thu  same  (terson, 
and  that  person  owne<1  the  two  lots  as 
one  parcel  of  laud  until  January  8, 1862, 
when  lot  No.  10  was  conveyed  by  the 
owner  of  both  lota  to  one  Sbadbolt,  and 
tbe  lots  were  thereafter  owned  separately 
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QDtn  July  IS,  1862,  when  both  lots  had 
been  cunveyed  tn  John  Seaton.  After 
that  both  lots  were  contlnaously  owned 
tofirether,  and  were  from  time  to  time  con- 
veyed as  a  alni^le  tract  of  land,  until  the 
GODTeyance  to  the  defendant  in  1872,  and 
were  always  occupied  and  manaKed  as  a 
atnKle  tract.  During  all  the  time  there 
was  a  dwelling  houE>eupun  lot  No.  10,  wbivli 
was  occupied  by  the  owner  of  the  whole 
tract,  and  there  was  no  fence  aeparatioK 
lot  tio.  10  from  the  diapoted  piece.  At 
least  40  years  axu  an  orchard  of  about  12 
apple  trees  was  set  ont  upon  the  souther- 
ly end  of  the  disputed  piece,  which  the 
owners  of  lot  10  have  ImproTed  and  cared 
for,  and  they  hare  had  the  frnlt  thereof. 
They  also  had  a  chicken  coop  and  hog- 
pen on  the  southerly  end  uf  the  piece,  and 
for  a  short  time  a  small  garden  In  the 
northeasterly  corner  thereof.  A  fence  was 
maintained  nn  the  northerly  aide  of  the 
piece,  separating  It  from  the  balance  of 
the  80  acres,  and  there  was  a  fence  at 
one  time  rannlng  fhe  whole  distance  on 
the  easterly  line  of  the  piece,  and  a  fence 
for  a  small  distance  at  the  southerly  end 
of  the  weHterly  line,  and  about  100  feet  of 
fence  remained  at  the  southerly  end  of  the 
easterly  line,  the  residue  having  rotted 
don-n  und  disappeared.  The  northerly 
part  of  the  piece— that  part  northerly  of 
the  orchard— was  woodland,  generally 
covered  with  small  forest  treed.  The 
owners  of  lot  10  aunnally  cot  wood  from 
the  woodland  for  use  at  the  house,  and 
also  cot  some  trees  for  sale.  The  owners 
of  the  farm  never  entered  upon  or  cnt  any 
wood  or  timber  from  the  disputed  piece 
during  more  than  20  years  prior  to  the 
deed  to  the  defendant,  and  never  exer- 
ctsed  any  dominion  over  the  same  during 
that  time.  Upon  these  facts,  which  are 
not  substantially  dlnpnted  in  the  evidence, 
the  defendant  bases  his  claim  to  advene 
possession  of  the  disputed  piece. 

We  think  the  whole  tract  covered  by 
the  deed  to  the  defendant  must.  In  consid- 
ering the  adverse  possessloii,  he  talcea  as 
one  single  lot.  It  had,  tor  nearly  30  years 
prior  to  the  commencement  of  the  action, 
been  conveyed,  held,  and  treated  as  one 
lot.  There  was  no  division  of  the  tract 
Into  lots,  and  It  was  described  as  a  nlngle 
tractor  lot  lu  the  deeds  of  conveyance. 
The  disputed  piece  and  lot  10  were  origi- 
nally part  of  the  farm,  and  were  separated 
therefrom  by  different  conreyanceii.  Must 
they  forever,  within  the  provisions  of  sec- 
tions 3G9  and  S70,  above  set  out,  be  treated 
as  separate  lots,  or  may  th ay  again  be- 
come anited  7  Suppose  a  farmer  buys  a 
lot  of  100  acres  for  a  farm,  and  subse- 
quently adds  to  hlB  farm  100  acres  by  pur- 
chases from  adjoining  lots,  and  then  for 
long  years  holds,  ocenpies,  and  uses  the 
200  acres  as  one  farm;  and  suppose  fur- 
ther that  It  Is  conveyed  from  time  to  time 
as  one  farm,  describing  it  as  such,— can  it 
be  doubted  that,  within  the  meaning  of 
those  sections.  It  Is  to  be  treated  as  a 
known  farm,  and  single  lot,  so  that  the 
i~  '  '  "ssesslon  of  a  part  under  a  deed 
>  will  give  the  claimant  the 
possession  of  the  whole?  In 
tosed  the  farm  has  ceased  to 
ito  lots,  and  lot  dlvlslona  no 


longer  exist.  Suppose  the  owner  of  a 
large  tract  divides  It  Into  lots,  and  sells 
the  lots,  and  subsequently  repurchases  alt 
the  lots,  and  then  manages  and  controls 
It  as  one  lot,  and  conveys  It  as  one  lot,  la 
It  one  lot  or  many  lots,  within  the  mean- 
ing of  those  sections?  We  do  not  under- 
take to  deQne  the  precise  scope  and  mean- 
ing of  the  words  "a  known  farm  or  a 
single  lot."  found  In  section  370,  but  we 
are  satisfied  that  the  whole  tract  described 
in  the  deeds  constitntlng  the  defendant's 
chain  of  title  is  a  sluKle  lot.  This  con- 
struction of  the  statute  Is  different  from 
that  given  In  the  court  below,  where  it 
was  held  that  the  disputed  piece  mnst  be 
recognized  as  a  separate  lot.  But  the  case 
was  submitted  to  the  Jury  and  disposed 
of  in  the  court  below  upon  a  constrnctioD 
of  the  statute  less  favorable  to  the  defend- 
ant than  he  was  entitled  to  have  adopted, 
and  nothing  stands  In  the  way  of  now 
giving  the  statute  its  proper  meaning  and 
effect.  Therefore  the  actual  possession  of 
that  portion  of  the  tract  upon  which  the 
honse  stood,  and  of  the  grounds  abuut  it. 
with  the  Improvement  of  the  orchard, and 
the  use  of  the  woodland,  gave  the  defend- 
ant and  those  under  whom  heclaimeil  the 
constructive  possession  of  the  remainder 
of  the  tract.  The  part  not  aetoally  pos- 
sessed was  used  with, anil  was  subserrlent 
to,  that  so  possessed;  and  thus  the  terms 
of  the  statute  and  the  rules  of  law  on  the 
subject  were  satisfied.  Miller  t.  Kallroad 
Co.,  71  N.  T.  880;  Thompson  T.  Bnrhans, 
79  N.  Y.  93. 

Bat  theplalntiff  contends  that  It  and  its 
predecessors  In  the  title  of  the  farm  were 
also  In  the  constructive  possession  of  the 
woodland  when  the  alleged  trespass  was 
committed,  and,  as  It  and  they  at  the 
same  time  had  the  true  title,  this  con- 
structive podseaslon  must  prevail  over 
thatof  thedefenddnt  nud  his  predecessora. 
who  bud  DO  valid  paper  title;  and  bis 
counsel  cites,  to  aphold  thte  contention, 
Jackson  v.  Vermllyea,  0  Cow.  67s;  Simp- 
son v.  Downiug.  23  Wend.  819;  Flnlay  v. 
Cook.  54  Barb.  9;  Hall  v.  Fowel,  4  Serg. 
&R.  46n;  and  other  cases;  But  we  think 
the  principles  laid  down  In  these  cases  era 
not  fully  applicable  to  this  case.  Here, 
for  nearly  30  years  before  the  plalntlir 
took  its  title  to  the  farm,  the  tract  claimed 
by  the  defendant  had  been  held,  occapled, 
and  mahaged.  as  above  stated,  as  a  sepa- 
rate tract.  During  all  that  time  the  own- 
ers of  the  farm  never  exercised  any  domin- 
ion over,  or  any  acts  of  ownership  upon, 
the  tract.  It  was  separated  from  the  farm 
by  a  fence  on  the  northerly  side  thereof, 
and  also  to  some  extent  on  the  eaaterty 
;  and  westerly  sides  thereof.  The  rights  of 
the  defendant  and  his  predecessors  In  the 
title  seem  to  have  been  acquiesced  In,  and 
they  alone  exercised  dominion  and  acts  of 
ownership  over  the  tract.  Under  such 
circumstances,  we  cannot  say  that  the 
coustroctive  possession  of  the  owners  of 
the  farm  overlapped  and  destroyed  the 
constructive  possession  by  the  defnidant 
and  his  predecessors  of  the  piece  In  fact 
separated  from  the  farm;  and  we  there- 
fore think  that,  the  latter  must  be  held  t«i 
have  been  in  the  constructive  possession 
of  the  whole  of  that  piece,  and  that  tbo 
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form«r  were  dlaselMd  tta^reof.  Tbta  cbm 
III  not  free  from  doubt,  bnt  we  thlDk  the 
heat  reaoonB  can  be  assif^iied  (or  the  af- 
flrmance  of  the  JudKinent.  and  It  should 
therefore  be  alfirmed.  All  concur. 


(139  N.  Y.  458) 

OGIiEY  T.  MILES  et  aL 
(Ooort  of  Appeals  of  New  Yosck.    Oct.  17* 
1893.) 

IMUBT  to  Emfzatb— LiuiLiTT  ow  Mabtbr  - 
Neoliobkcb. 
In  an  actioa  for  peraooal  injuries  It  ap- 
peared that  plaintiff,  when  16  rears  old,  was 
injured  In  defendants'  factorr  by  a  buzz  saw 
at  which  he  was  working,  and  at  which  he 
had  been  placed  by  defendants  without  anv  in< 
structiws  as  to  its  use.  It  appeared,  how- 
ever, that  he  had  had  sufficient  experience  at 
other  factories  to  know  the  nature  of  the  ma- 
<diine,  and  the  care  ■neecaaary  to  avoid  aed- 
denta,  haTine  iffSTionaly  operated  ancfa  a  ma- 
chine for  a  short  time,  ffahf,  that  defendants 
were  entitled  to  a  nonsnit. 

Appeal  from  anpreme  court,  general 
tenn,  flftb  department. 

Action  by  Albert  B.  Offley  against  Wil- 
liam K.  Miles  and  others  tor  personal  in- 
juries. The  canse  baa  been  twice  tried  at 
circuit.  At  the  first  trial  plaintiff  waa 
nonsuited,  and  a  new  trial  was  granted 
by  the  general  term.  S  N.  T.  Supp.  270. 
Tbe  second  trial  resulted  In  a  verdict  in 
taror  of  plaintiff  for  fl,000,  which  was 
aUirmed  by  tbe  general  term,  without 
«iplnlon,  and  from  the  Judgment  of  affirm- 
ance defendants  appeal.  ReTeraed. 

Bacon,  Brlxgs  &  Beckley,  (Theodore 
Bacun,  of  counsel,)  for  uppeUants.  Ueorsre 
W.  Lamb.  (Thomas  Raines,  of  counsel,) 
for  respondent. 

PER  CURIAM.  In  this  ease  we  think 
the  motion  of  the  defendants  tor  a  non- 
anlt  should  have  been  granted.  At  tbe 
time  of  the  accident  the  plaintiff  was 
nearly  16  years  of  age.  He  was  Injured  by 
a  bun  saw  which  came  Jo  uontact  with 
bis  hand  and  cut  off  several  of  his  dngers. 
He  was  engaged  In  sawing  certain  pieces 
of  wood  at  defendants*  aaab  and  blind 
factory,  by  means  of  that  saw,  and  had 
been  at  that  particular  work  at  that 
place  for  acoupleof  days  only.  The  claim 
is  that  he  was  placed  at  this  work  by  de- 
fendants without  any  Information  having 
been  given  him,  and  while  be  wan  Igno- 
rant of  tbe  dangere  to  be  apprehended  from 
the  machine,  if  not  carefully  and  properly 
used.  It  is  nnnecessary,  and  would  not 
be  protitablo,  to  here  recite  the  evidence 
In  the  case,  but  after  a  careful  perusal  of 
It  we  think  it  appears  without  contradic- 
tion, and  from  the  plaintiff's  own  evi- 
dence, that  he  knew  tbe  operations  of 
the  machine;  that  he  had  had  sufflelent 
experience  at  other  factories  to  enable  him 
to,  and  that  he  did  fully,  understand  its 
practical  working,  and  he  knew  that  he 
had  tu  be  careful  in  regard  to  his  hands 
coming  In  contaet  with  the  saw,  for  if 
they  did  be  knew  tbey  would  be  badly 
cut.  He  bad  operated  buxi  saws  before 
bedld  this  one;  not  for  any  length  of 
time,  but  obviously,  and  from  his  own 
testimony^  long  enoogb  to  know  the  na- 


ture of  the  maehlne,  and  the  dangers  at- 
tending its  use.  He  was  thos  In  tbe  aame 

posltiun  as  to  knowledge  that  be  would 
have  been  In  bad  the  defendants  Imparted 
tu  him  oral  infnrmation  of  the  dangerous 
character  of  a  buzs  saw.  Within  the  casea 
decided  in  this  conrt,  the  plalotlH  should 
have  been  nonsuited.  Hlckey  t.  Taaffe, 
105  N.  Y.  26,  12  N.  E.  Rep.  286;  Buckley  v. 
Manufacturing  Co..  118  N.  T.  640,  21  N.  B. 
Rep.  717,  and  caaes  cited.  There  la  notb- 
Inx  in  the  evidence  as  to  the  size  of  tbe 
plaintiff  at  the  time  of  the  accident,  which 
we  regard  na  material  to  the  case.  We 
think  be  failed  to  make  out  a  cause  of  ac- 
tion against  defendants,  and  thejudgment 
tnblafavur  moat  therefore  be  reversed,  and 
a  new  trial  granted,  wltb  costs  to  abide 
the  event.  All  eoocar. 


cm  N.  T.  6K) 
PEOPLE  v.  DELFINO. 
(Oourt  of  Appeab  of  New  York.   Oct  17, 

1896.) 

Homicide — Evidbnos— Sctpioibnot. 

On  a  prosecution  for  murder  it  appeared 
that  defendant  induced  a  friend  to  go  wltb 
him  to  the  house  of  deceased,  a  married  wo- 
man, between  whose  family  and  bis  own  there 
was  some  intimacT,  and  that  the  killing  oc- 
curred while  no  third  person  was  present  oth- 
er than  such  frimd.  Ttds  Moid  testified  that 
defendant  was  rec^ved  coldly  by  deceased  and 
her  husband,  as  if  there  had  been  trooble  be- 
tween them,  and  though  they  stayed  some 
time,  and  all  drank  together,  there  was  consid- 
erable quarreling;  that  finally,  tbe  husband  of 
deceased  having  gone  out  for  some  beer,  de- 
fendant got  up  and  walked  towards  deceased, 
and  asked  her  if  she  was  going  to  comply  with 
his  wishes,  not  stating  what  they  were,  to 
which  ^e  replied  that  she  would  not,  and  that 
she  was  not  that  kind  of  woman,  telling  him 
to  go  home  to  his  wife  and  children;  that  wit> 
□ess  then  heard  several  shots  fired,  and  de- 
fendant escaped,  leaving  his  pistil,  the  five 
chambers  of  which  had  all  been  fired.  Defend- 
ant, who  was  found  the  next  day  in  hiding  and 
disguised,  claimed  that  the  shooting  was  acci- 
dental. Both  he  and  his  wjfe  testified  that 
he  had  carried  the  pisttd  for  some  years.  Held, 
that  a  verdict  of  murdu-  In  the  first  d^ree  was 
justified. 

Appeal  from  conrt  ot  oyer  and  terminer. 
Kings  county. 

Jobn  Uelfino  was  convicted  uf  murder 
In  the  first  degree,  and  appeals.  AfHrmed. 

MlrabcHuL.  Towns  and  Edward  Morah, 
for  appellant.  James  W.  Rldgway,  Dlst. 
Atty.,  and  John  F.  Clarke,  Asst.  Dlst. 
Atty.,  for  the  People. 

ANDREWS,  C.  J.  This  is  an  appeal 
from  a  conviction  ol  murder  In  the  first 
degree  at  the  oyer  and  terminer  of  Klnga 
county,  April  25.  Bon.  Edgar  M. 

Oulleu  presiding.  Tbe  defendant  was  in- 
dicted and  tried  for  the  killing  ol  Caroline 
Oesspll  by  shooting,  on  the  27tb  day  ol 
December,  1892,  at  her  residence  in  De 
Oraw  street,  Brooklyn,  which  resulted  In 
her  death  ou  tbe  12th  of  January,  189.S. 
The  record  is  voluminous,  but  no  claim  is 
made  that  any  legal  error  was  committed 
on  the  trial,  ur  In  any  of  tbe  prior  or  sub- 
sequent proceedings.  The  only  claim  bare 
made  Is  that,  upon  the  evldenee  presented, 
justice  requires  a  newtilal.  It  Is  conceded 
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that  th«  deceased  died  from  a  pistol  shot 
discharged  frum  a  pistol  owned  by  the 
defendant,  while  In  his  bands, on  tbeeren- 
Inff  of  December  27,  1892.  It  was  and  la 
claimed  by  the  defendant  that  the  shoot- 
ing was  accidental,  and  not  deliberate 
and  Intentional,  and  this  was  the  sole  Is- 
sue tried.  The  only  evidence  tending  to 
establisb  the  defense  of  accidental  shoot- 
ing was  that  given  by  the  defendant  In  his 
own  behalf.  A  brief  reference  to  the  evi- 
dence given  In  behalf  of  the  people  will 
show  whether  the  verdict  la  Justified.  The 
defendant  Is  an  Italian,  about  27  years  of 
age.  living,  at  the  time  of  the  homicide, 
with  bis  wife  and  children  In  rooms  In 
Brookyln,  a  lew  blocks  distant  from  487 
De  Graw  street,  where  the  deceased,  Caro- 
line GeHeell,  a  young  German  woman 
about  22  years  old,  resided  with  her  hus- 
band and  child.  The  two  famllieR  had 
known  each  other  for  some  time  prior  to 
the  homicide,  and  seem  to  have  visited  to- 
gether. The  defendant.  Immediately  prior 
to  the  homicide,  called  Ireqaeotly  In  the 
evening  at  the  Qessell  house.  He  was 
aomethfng  of  a  mnslclan.  and  owned  an 
accordion.  He  took  this  with  bim  to 
GeBBell's,  and  played  on  It  there,  and  oc- 
casionally there  was  dancing.  The  wife 
of  the  defendant  was  confined  about  10 
days  before  the  homicide.  The  defendant 
bad  been  in  the  country  about  12  years. 
At  fli-st  he  was  a  shoeblack,  afterwards  a 
barber,  and  finally  be  dealt  in  birds,  which 
he  bought  Irom  Italian  vessels  arriving  In 
New  York.  He  bad  a  friend  In  New  York 
named  Fegar,  aUo  an  Italian,  who,  with 
his  wife,  resided  in  Elizabeth  street.  Mrs. 
Pegar  had  stood  as  godmother  to  one  of 
the  defendant's  children.  The  families  of 
Pegar  and  the  defendant  visited  together, 
ittd  through  the  defendant  the  Pecars  be- 
came acquainted  also  with  the  Gessells. 
About  3  o'clock  on  the  afternoon  of  De> 
;ember  27, 1892.  the  defendant  went  to  the 
bouse  of  Pegar,  and  invited  Pegar  and  his 
wife  to  go  to  his  bouse  In  Brooklyn  to 
see  the  defendant's  wife  and  baby.  Mrs. 
Pegar  could  not  go,  and  the  defendant 
was  invited  to  sit  down  to  dinner,  which 
he  did,  and  he  remained  at  Fegar's  house 
till  about  6  o'clock,  during  which  time  he 
drank  wine  several  times.  While  at  the 
table  beexhlbited  a  pistol.  It  was  claimed 
by  the  defendant  on  the  trial,  and  In  this 
hla  wife  corroborated  him,  that  be  bad 
owned  the  platui  ■everal  years,  and  ear> 
fled  It  for  protection  wblle  on  the  docks 
engaged  in  his  business.  The  pistol  was 
examined  by  Pegar  and  other  pernons  at 
the  time  it  was  exhibited  at  Pegar's  house, 
and  Pegar  thought  it  was  not  then 
loaded.  The  defendant  urged  Pegar  to 
go  with  him  to  bis  bouse  In  Brooklyn,  al- 
though Pegar's  wife  could  not  go.  He 
consented,  and  when  the  car  reached  a 
point  near  De  Oraw  street  the  defendant 
wanted  Pegar  to  go  with  him  first  to  the 
Gessell  bouse.  Pegar  told  him  be  did  not 
want  to  go  there,  but  upon  being  urged 
by  the  defendant  he  consented,  the  defend- 
ant saying:  "Well,  we  go  there.  We  go 
right  away  there.  Then  we  go  to  my 
bouse.*  When  they  came  to  the  boose, 
the  testimony  of  Pegar  as  to  what  oo- 
eurred  before  entering  St  and  Immediately 


thereafter  Is  u  toHowa:  "Qaesttoa.  He 
Bald,  *  Maybe  she  Is  all  alone  ;*!■  that  right? 
Answer.  Yes,  sir.  Q.  Who  said  that  to 
you  ?  A.  Delfino.  *  She  baa  the  dour 
locked;  maybe  she  bad  the  door  locked.' 
Q.  Go  slowly,  because  we  want  to  under* 
ataud.  'Maybe  she  has  the  door  lockedl* 
A.  The  door  locked;  yes,  air.  Q.  Wri^ 
what  else— what  next— was  aaidT  A. 
Well.!  told  him,  'What  Is  the  matterwith 
yon,  because  she  bus  got  thedour  locked? 
and  he  says,  'Well,  we  bad  a  little  tronble 
Inst  night,  or  the  night  before,'  something 
like  that,  he  said,  'and  they  don't  want 
me  to  go  In  the  house  no  more;*  that  is 
what  be  said.  Ho,  when  I  beard  that.  I 
didn't  wanttogoupatall.  Uesaid,  'Well, 
it  don't  take  long.  Maybe  the  finaband  Is 
home.*  So  I  went  up  with  blm.  and  I 
was  in  the  front  of  the  door,  and  be 
knocked  on  the  door  behind  my  back.  Q. 
Describe  that  totbelury;  how  was  that 
dune?  A.  When  we  went  np,  and  I  was 
In  front,  he  wan  bebiod  me,  and  he 
knocked  on  the  door  behind  my  back.  Q. 
What  did  ha  say  to  yon  ttefore  yoo  did 
that?  A,  Well.be  aaya,  *Yon  grive  yoar 
name,  and  say  who  yon  are.  Then  she 
open  tbe  door  for  yon.'  So  I  didn't 
knock  on  the  door;  he  knocked  on  the 
door  behind  my  back.  Q.  Over  yoar 
shoulder?  A.  Over  my  shoulder,  knnekpd 
on  the  door;  and  she  said,  *W bo  ia  there?' 
I  said,  *  Mr.  Pegar.'  She  said, 'Ton  an 
Mr.  Pegar?'  I  said,  *  Tea.  sir.*  Then  she 
opened  thedoor.  Hhehad  the  door  locked. 
Q.  Was  the  door  locked  Inside?  A.  Yet, 
sir.  Q.  Bolted  or  locked?  A.  Bolted;  I 
beard  the  —  Q.  When  the  door  waa 
opened  what  occurred?  A.  And  when  tlie 
door  was  opf^ned,  she  said, 'Hello,  Mr. 
Pegar.  Where  l8Mni.Pegart*  Sbe  looked 
for  my  wife;  she  thought  my  wife  was 
along;  and  when  she  seen  him  in  tbe  dour 
she  bejcan  to  snold.  Q.  Did  she  see  Dt;!- 
fluo  behind  you?  A.  Yes,  sir.  Q.  When 
she  saw  him  what  did  she  aay?  A.  Wdl, 
abe  began  to  scold.  She  says,  *  I  don't 
want  yon  to  come  In  my  house  any  more,' 
she  says,  and  he  began  to  InuRh.  Q.  tie 
bRgan  tolaugh?  A.  Yfts.slr.  Q.  Whatdid 
she  next  say?  A.  Wei), so  she  aaya,  'Well, 
come  on  In.'  '  Well,  I  think  I  will  ro  home,* 
I  said.  She  says,  'Come  on  In,  Mr.  Pecar. 
My  husband  will  be  In  In  about  five  min- 
utes. He  will  be  back,  because  he  went  to 
get  bla  pay.  He  didn't  work  to-day.*  So  ! 
stepped  In  there  lor  five  minutes.  So  the 
husband  come  In  after  that.  Q.  During 
the  time  he  was  In  there,  was  there  an." 
talk  between  Mrs.  Gessell  and  Delfino? 
A.  No;  she  didn't  say  a  word  any  more. 
By  the  Court:  Q.  Did  Delflno  go  In  witb 
you?  A.  Delfluogoln  with  me;  yes.eir.* 
It  was  betwf*en  6  and  7  o'clock  that  tbe 
dnfendant  and  Pegar  arrived  at  Geasell'a. 
The  shooting  occurred  between  8  and  0 
o'clock.  Meanwhile  beer  was  sent  for  sev- 
eral times,  and  all  the  parties  drank,  there 
being  present  during  the  evening  only  Ges- 
sell and  bis  wife,  Pegar  and  tbe  defend- 
ant, and  a  small  child  of  the  Geeaeirs. 
After  a  time  Mrs.  Geaaell  prepared  supper, 
and  Pegar  and  tbe  defendant  wen*  Invited 
to  partake.  The  defendant  de^Hned.  and 
the  evidence  discloses  that  the  boirpltallty 
extended  by  the  Oeaaells  that  aTeoliis  ta 
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the  defendant  wm  oot  eordlal,  and  that 
tlie  defendftnt  aBannied  a  somewhat  un- 
trteodly  attitude  towards  the  family.  Dur- 
ing the  eveninK*  according  to  Pegar's  tee- 
tlmuny,  the  defendant  took  the  pistol 
from  bis  overcoat  pocket  and  laid  It  on  the 
table.  Mr.tiesi^eli  saldtobim:  "Toothlnk 
becBuae  you  have  got  a  pistol  In  your 
pocket  that  yoa  cunld  do  something;  hut 
1  coald  catcb  yon  by  the  neck  and  throw 
yon  ont  of  the  window  before  yon  could 
nee  that  pistol."  On  una  occuslon  Mrs. 
Gessell  went  for  beer,  and  on  another 
Fegar  went  for  It.  The  defendant  went 
ont  with  Pegar,  saying  be  wanted  to  get 
a  pipe.  They  both  retorned  In  a  short 
time.  After  sapper  was  throogb,  Pegar 
wanted  to  go,  but  nropused  to  treat,  and 
Geesell,  the  bnsband  of  the  deceased,  went 
for  the  beer,  Pegar  insisting  upon  paying 
for  It,  which  he  did.    While  Gtessell  was 

fouefortbe  beer  the  homicide  occurred, 
esar  was  the  only  witness  as  to  what 
occurred.  He  states  tliat  he  wus  sitting 
on  one  side  of  the  table,  and  the  defendant 
on  the  other,  and  the  deceased  was  sitting 
In  a  rocking-chair  near  the  door;  that  the 
defendant  got  up.  having  his  overeoat  un- 
der bto  arm,  and  advanced  till  he  came  In 
front  of  Mrs.  Gessell,  and  said  to  her. 
"Mrs.  Gessell,  what  do  you  think;  what 
are  you  going  to  do?  Are  yon  going  to 
do  what  I  told  yon?"  She  replied:  "No;" 
and  further  said :  "  Don't  bother  me.  Go 
to  your  wife  and  clitldren.  I  ain't  that 
kind.  I  am  not  the  one  yon  are  looking 
for."  Thereupon  Pegar  heard  two  or 
three  shots  fired,  and  be  got  up  and  had 
a  struggle  with  the  defendant.  The  de- 
fendant soon  left  the  house,  leaving  bis 
plHtol,  hat,  and  overcoat  In  the  room. 
The  plstul  was  a  five  barreled.  SS^allber 
"American  Bulldog."  and  the  sheila  there- 
in were  found  to  have  been  discharged. 
Tbedefendant  did  not  go  to  his  bometbat 
nlgbt,  but  tne  next  morning  was  found  In 
a  bed  with  his  rlothes  on  in  a  room  two 
or  three  miles  distant  from  hla  home, 
which  had  no  furniture  except  a  bed.  He 
pretended  to  tlie  officer  who  arrested  him 
that  he  Ronld  not  nnderetand  English,  bot 
afterwards,  on  being  asked  It  he  was  the 
man  who  shut  the  woman  on  DeGraw 
street,  be  said:  "No,  It  was  Pegar  who 
shot  the  woman."  When  arrested,  his 
maatache,  which  be  wore  the  day  before, 
had  been  uhaved  off.  Tbe  woman  Ueasell 
wua  found  to  be  wounded  In  three  places; 
a  ball  had  entered  tbe  left  side  near  the 
tenth  rib,  one  had  penetrated  tbe  leSt 
tbiKh.  and  the  back  of  her  left  hand  had 
been  furrowed  by  a  bullet.  None  of  tbe 
wounds  were  necessarily  fatal,  but  blood 
poisoning  supervened,  of  n  bich  she  died. 
The  evidence  given  on  the  part  of  tbe  peo- 
ple Justified  the  Jury  in  convicting  tbede- 
fendant of  murder  In  the  first  degree.  Tbe 
shots  were  diechargd  while  tbe  pistol  was 
In  his  handa.  His  advances  towards  Mrs. 
Gessell  had  been  repulsed-  He  entered  tbe 
bouse  after  he  bad  been  requested  not  to 
go  there  again.  Even  it  no  murderous  in- 
tent was  then  in  his  mind,  the  Inference  is 
very  strong  from  Pegar's  evidence  that  It 
was  formed  at  least  when  be  approached 
tbe  deceased,  and  she  for  a  second  time, 
as  may  be  inferred,  declined  to  entertain 


bis  proposals.  He  doubtless  was  to  some 
extent  Influenced  by  drink,  but  not  so  aa 
to  deprive  bim  of  responsibility  for  bis  ac- 
tions. Tbe  defendant,  aa  before  stated, 
testified  that  the  shooting  was  accidental. 
His  story  was  Incredible,  and  was  dis- 
believed by  the  Jury,  and  they  accepted 
the  testimony  of  Pegar,  which  was  corrob- 
orated In  many  respects  by  other  facts 
and  by  the  conduct  of  tbe  defendant.  We 
perceivn  no  reasons  for  Interfering  with 
the  verdict  of  the  Jury.  Tbe  Indgment 
should  therefore  ba  aflBrmed.  All  eonoar. 


(ia»  N.  Y.  471) 

CRONBB  V.  COWDKBT. 
(Oonrt  of  Appeals  of  New  York.    Oct,  IT. 
1883.) 

E8CHUT  SdbJECT  TO  MOBTOA.OB  —  FORBCXOBUBB— 

OuiBaiON  or  Stats  as  Fautt— Sale  pob  Tazbs. 

1,  Where,  after  land  snbject  to  a  mort- 
gage has  estmeated  to  the  state,  the  mortgaca 
is  foreclosed  by  actl(u  to  which  the  state  is  not 
a  party,  and  a  mortga^  given  by  the  pnr- 
diaera-  is  likewipe  foreclosed,  the  persons  eoter- 
ing  into  possession  nnder  the  foredosnre  of  the 
first  mortgage  are  mco-tgaeeea  in  poMession, 
and  the  pereon  ratting  tindar  the  foredoeure 
of  the  second  uuxtKagB  has  the  rights  of  a 
mortgagee  In  possession  mAer  the  first  mort- 
gage, GO  that  the  state's  only  right  is  to  redeem 
therefrom. 

2.  Where  taxes  are  assessed  on  the  land 
against  the  m<u-tgagee  in  possession  olalming 
title  and  the  right  of  poesCBBion,  and  the  land 
is  subseouently  sold  zor  nonpayment  thereof, 
tbe  purchaser  at  the  sale  gets  good  title  as 
against  the  person  In  possession,  and  all  claim- 
ing through  him,  they  not  beinjc  in  a  positiOD  ■ 
to  assert  that  the  land  was  state  land,  and, 
therefore,  not  taxable.  • 

19  N.  Y.  Snpp.  908,  reveised. 

Appeal  from  city  court  of  Brooklyn, 
general  term. 

Action  by  Benjamin  Croner  against 
Samuel  F.  Cowdrey  and  others  to  recover 
a  lot  In  the  city  of  Brooklyn,  known  as 
"No.  116  Proapect  Street."  From  a  Judg- 
ment of  the  general  term  (19  N.  Y.  Snpp. 
908)  nfflrmluR  a  Judgment  of  the  special 
term  for  defendant  Cowdrey,  plaintiff  ap- 
peals. Be  versed. 

Ira  Leo  Bamberger,  (Wm.  J.  Gaynor,  of 
coun3el,)  for  appellant.  S.  P..  F.  H.  &  H. 
Cowdrey,  (F.  H.  Cowdrey,  of  counsel,) 
for  respondent. 

EARL,  J.  This  Is  an  action  of  eject- 
ment to  recover  a  lot  of  land  situa  te  In 
tbe  city  of  Brooklyn,  known  as  "  No.  116 
Prospect  Street. "  Tbe  facts  of  tbe  case 
are  quite  coaiplicated.  and  we  must  first 
endeavor  to  set  them  forth  with  accuracy. 
Paul  Pontan,  being  the  owner  in  fee  of 
the  lot.  on  April  27,  1854,  executed  a  mort- 
gase  thereon  to  George  B.  Meade  and 
Halsey  R.  Meade  to  secure  the  payment  of 
98,800,  with  Inteiest,  on  tbe  l»th  day  of 
April,  1S57,  and  that  mortgage  was  duly 
recorded.  Pontau  died  without  heirs 
about  the  year  I860,  seised  of  tbe  lot.  He 
left  a  will,  by  which  be  devised  the  lot  to 
his  wife  Nannette,  for  life,  with  remainder 
to  bis  adopted  son,  Anthony  N,  Pontan, 
in  fee.  Anthony  died  before  the  testator, 
unmarried,  and  without  issue.  Nannette, 
tbe  widow,  about  1867,  married  James  E. 
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Johnaon.  In  1^,  by  chapter  558  of  the 
LawB  of  that  year,  the  lefpislature  re* 
leased  tu  her  all  thp  latereHt  of  the  state 
In  tlifl  lot,  and  thae  she  became  seised  of 
the  lot  In  fee.  Her  husband,  JohnAon, 
died  Id  Jaooary,  1871,  and  In  September, 
1871.  helnff  at  the  time  a  widow,  she  made 
a  will.  devialDK  the  lot  to  Jamea  M.  Joba- 
8on,  tbeHon  of  ber  second  hnsband.  In 
March,  1878,  ahe  married  James  Harrison. 
He  died  liefore  his  wife,  and  ebe  died  In 
1S78,  wlthoat  heirs.  The  Meadea  assigned 
the  mort^aKe  executed  to  them  by  Paul 
Fontan  to  James  M.  Johuson  In  Nni-em- 
ber,  1869,  and  he  aasifcned  It  to  Henry  W. 
Bates  Id  November.  1879.  In  ISSO.  Bates 
foreclosed  the  mortgage  by  action,  mak- 
ing partlea  defendant*'Ann  lie  Court,  John 
Doe,  BIchard  Boe,  Jane  Htylea,  Thomas 
NooliPs,  Behecca  JohDson,  Edward  Styles, 
and  Mary  I.  Blacbwell,  whose  names  are 
unknown  to  the  plaintiff,  unknown  heirs 
at  law  and  next  of  kla  of  Paul  Pontau, 
late  of  the  city  and  county  of  New  York, 
deceased."  Neither  the  state  nor  the  heirs 
ur  devisees  of  Nannette,  Pontau's  widow, 
were  made  parties  to  that  action.  The 
referee,  1u  pursnanee  of  the  judgment  of 
foreclosure,  sold  the  lot,  aud  conveyed  It 
to  Alexander  B.  Crane  and  Louise  E. 
Bates,  by  deed  bearfng  date  July  28,  1880. 
Subsequently,  In  May,  1R81,  Crane  con- 
veyed bia  Interest  In  tlie  lot  to  Mra.  Bates. 
In  Febraary,  18H5.  Mr.  and  Mrs.  Bates 
united  In  a  mortgage  of  the  Int  to  Emily 
Oolder  for  f  2,500,  and  In  I'be  same  month 
Mrci.  Bates  executed  and  delivered  a  deed 
of  the  lot  to  Frances  A.  Denike.  Tbere- 
nfter,  Enilly  Golder  commenced  an  action 
for  the  foreclosure  of  her  mortgage,  and 
under  the  judgment  In  that  action  the  de- 
fendant Samuel  F.  Cowdrey  became  the 
purchaser  of  the  lot,  and  received  a  deed 
thereof  on  the  14ih  day  of  October,  1889. 
Neither  James  M.  Johnson  nor  the  state 
was  made  a  party  defendant  In  the  last 
foreclosure  action.  During  all  these  years 
the  lot  was  possessed  as  follows:  By 
Paul  Pontau  from  April  27.  1854.  to  April 
12. 18r>5;  then  by  Nannette.  bis  widow,  to 
Juue6, 1878;  then  by  James  M.  Johnson 
to  July  23,  18K0;  then  by  Alexander  B. 
Ornne  and  lioulse  E.Bates  to  MaylU,1881; 
then  by  Mrs.  Bates  to  February  II,  1885; 
then  by  Frances  A,  Denike  to  dctober  14, 
1889:  and  then  by  tbe defendant  Hamuel  F. 
(?owdrey  to  the  present  time.  All  the  per- 
sona thus  successively  In  the  possession  of 
the  tot  claimed  title  thereto. 

Nannette'8  will  was  made  prior  to  her 
marriage  with  Harrison,  and  by  that 
marriage  the  will  was  revoked,  and  thus 
Phe  died  Intestate.  2  Rev.  Ht.  p.  R4,  §  44 ; 
Brown  v.  Clark.  77  N.  Y.  860.  As  she  died 
without  heirs,  whatever  Interest  In  real 
estate  she  possessed  at  her  death  at  once 
escheated  to  the  state,  and  the  title  there- 
to Immediately  rested  In  the  state  by 
operation  of  law.  1  Rev.  St.  p.  718;  4  Kent, 
Tomm.  4'3;  McCaugbal  v.  Ryan,  27  Barb. 
:i79]  Ettenheimer  t.  Hetfeman.  66  Barb. 
374.  But  the  mortgage  executed  by  Paul 
Pontau  In  bis  lifetime  being  valid,  the  title 
of  the  state  by  escheat  was  snhlect  there- 
to, and  If  tbe  state  bad  been  made  a  party 
to  theforeeiosnre  of  that  mortgage  the 
title  acqnirad  under  the  foreclosure  sale 


would  have  been  perftat.  Bvt  tbe  per- 
sons who  entered  into  possession  ander 
the  foreclosure,  defective  as  to  the  alate 
beranse  It  was  not  made  n.  party,  tteeams 
mortgagees  in  posHession,  and  we  think 
this  defendant  Iain  the  position  to  claim 
the  rights  of  a  mortgagee  In  posaeaeloD 
under  the  Pontau  mortgage.  Townshend 
V.  Tbompaon,  139  N.  T.  152.  S4  N.  E.  Rep. 
891.  Therefore  the  state  could  not  main- 
tain an  action  of  ejectment  based  upon  its 
title  b^  escheat  against  the  defendant  to 
recover  tbe  possession  of  the  lot,  and  tbe 
only  right  It  baa  is  to  enforce  Its  equity  of 
redemption  by  an  equitable  action  to  re- 
deem from  the  mortgage.  It  has  never 
yet  asserted  Its  right  of  redemption,  or 
taken  any  steps  whatever  to  redeon  from 
tbe  Pontau  mortgage.  The  facts  tbos  fiar 
stated  show  the  title  and  relation  of  tbe 
defendant  to  the  lot. 

In  1885  and  1886  the  lot  was  assessed  for 
general  taxation,  and  It  Is  uot  questioned 
that  the  assessment  was  regular  and 
legal  In  form  againnt  the  parties  then  Id 
possession  of  the  lot.  The  taxes  Imposed 
under  those  assessments  not  having  been 
paid,  tbe  lot  was  sold  at  pnbllc  auction 
In  tbe  year  1888  by  tbe  registrar  of  arrears 
for  the  nonpayment  of  the  taxes  to  tbe 
plaintiff,  and  be  claims  title  to  tbe  lot  by 
virtue  of  a  conveyance  to  blm  in  pursu- 
ance of  that  bale.  He  was  dttfeaied  In  tbe 
conrts  hdnw  on  the  sole  ground  that, 
upon  the  death  of  Nannette  Harrison  In 
1878,  Intestate,  and  without  heirs,  tbe 
title  to  tbe  lot  became  vested  In  tbe  state, 
and  that  the  lot  was.  therefore,  not 
legally  taxable.  So  we  have  the  defend- 
ant In  the  possession  of  the  land,  and 
claiming  title  thereto,  setting  up  title  In 
tbe  state  by  eaebeat  to  defeat  tbe  title  o* 
the  plaintiff,  based  upon  a  sale  for  tbe 
nonpayment  of  taxes  regnlarly  Imposed 
upon  this  lot,  unless  they  were  illegal  aud 
void  for  the  reason  stated.  We  do  not 
think  this  defense  Is  available  to  the  de- 
fendant. Where  taxes  are  r^olarly  as- 
sessed against  parties  In  tbe  possessloD  of 
land  and  claiming  title  thereto,  and  the 
right  of  possession,  aud  the  land  Is  sobse- 
quently  sold  for  the  nonpayment  of  the 
taxes  thus  Imposed,  the  purchaser  at  the 
sale  gets  a  good  title  as  against  sach  per- 
sons in  posseealon  and  alt  persona  claim- 
ing under  them.  Tbe  plaintiff's  title  may 
not  be  perfect  as  against  thescate.but  the 
defendant  la  not  In  a  position  to  dispute 
It.  Tbe  state  may  never  enforce  tbe 
escheat  and  may  never  redeem  the  land 
from  tbe  Pontau  mortgage.  Tbe  amonot 
due  upon  that  mortgage  may  be  more 
than  tbe  value  of  the  land,  and  we  know 
of  no  rule  of  law  which  will  permit  the  de- 
fendant, under  sncb  eircnmstancefi.  to  re- 
tain possession  of  the  land,  and  r^nse  to 
pay  any  tuxes  thereon  upon  the  ground 
that  It  Is  state  land,  and  therefore  not 
taxable.  We  have  assumed  that  tbe  de- 
fendant could  establish  the  escheat  In  this 
action. undthathls  evidence  was  sufficient 
for  that  purpose.  But  It  may  well  be 
doubted  whether  an  escheat  of  land  can 
be  enforced  or  estobllahed  by  any  one  but 
the  state,  through  Its  attorney  genral. 
In  tbe  mode  prescribed  In  atatatak  MM- 
fully  framed  to  protect  tbe  rigUta  flUHiM 
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at  the  time  nnknowD  or  nudlacloeed. 
Code.  S  1977  et  seq^  It  would  be  quite  ex- 
traordinary to  allow  a  port;  to  estab- 
lish an  eaclieat  in  an  actinu  where  there 
are  no  allegations  or  Ibhucs  sr  to  the 
escheat  by  methnds  not  allowed  to  the 
etate  for  the  purpose  o(  defeating  a  title 
gooA  as  aKuinat  the  whole  world,  except 
the  poRslbte  risht  of  the  stale  to  enforce 
the  eticheat.  The  learned  eonnael  lur  the 
defendant  also  claims  that  the  deed  exe> 
eated  to  the  plaintiff  by  the  reKiii>trar  of 
arream  under  section  6  of  chapter  4G6  of 
the  Laws  of  1S85  Is  Invalid  because  he  had 
not  glveu  the  notice  of  sale  req  aired  by 
that  section.  A  carnful  scrutiny  of  the 
notice  served  shows  that  It  Is  in  sabstan- 
tlal  compliance  with  the  statute,  and  Us 
seiTice  was  properly  proved.  Thia  ob- 
Jeetlon  it  therefore  UDfonnded.  The  JndK- 
ment  abonld  be  reversed,  and  a  Dew  trial 
granted,  coBtn  to  abide  event.  All  concur. 


039  N.  T.  687) 

DOTLE  T.  PENNSYLVANIA  &  N.  Y. 

CANAL  &  RAILROAD  CO. 
(Conrt  of  i^peals  of  New  York.   Oct  17, 

1SS3.) 

iKimtns  AT  Railboas  Crossinq— NBOUomoa— 

QasBTION  FOR  JmtT. 

1.  In  an  actlcm  to  recover  for  initiriea  at  a 
railroad  croBrine,  the  gnestions  whether  sirmals 
were  ^ven,  and  whether  the  emplores  oi  the 
companv  were  negllErent,  were  for  the  jury. 

2.  Plaiatiff.  on  a  dorlc  night,  had  crossed 
tbe  main  tracks  of  defendant,  and  was  struck 
by  a  train  on  an  isolated  track  250  feet  from 
the  main  track,  of  which  she  had  no  knowl- 
edge, the  existence  of  which  was  not  indicated 
by  any  sign  whatevM*.  HeU,  that  the  ques- 
tion of  plaintiff's  ocntribntwy  negligence  was 
tor  the  jury. 

Appeal  from  superior  conrt  of  Buffalo, 
general  term. 

Action  by  Margaret  J.  Doyle  against 
the  PennHylvanIa  &  New  York  Canal  & 
Railroad  Company  for  personal  injarles. 
Verdict  for  plalntiR  for  f5.000.  From  a  a 
order  of  the  general  term  atflrmlng,  wltb- 
ont  opinion,  an  order  of  the  special  term 
setting  aside  the  verdict,  and  granting  a 
new  trial,  plaintiff  appeals.  Reversed. 

Laugblln, Swell  ft  Honpt,  (John  Laugh- 
llu,  of  counsel,)  fi>r  appellant.  Blasell, 
8lcard,  Brundage  ft  Blssell,  (Frank  Brnn- 
dage,  c^cuansel,)  lor  respondent. 

PER  CURIAM.  A  carefnl  perasal  of  the 
record  leads  us  to  the  conclusion  that  the 
trial  Judge  did  not  err  in  submitting  the 
questions  of  negligence  on  the  part  ut  the 
defendant,  aad  of  contributory  negligence 
on  the  part  of  the  plaintiff,  to  tlie  Jory. 
The  defendant's  negligence.  If  any  negli- 
gence on  Us  part  existed,  consisted  In  a 
want  of  dne  caution  Id  the  management 
of  Its  train  while  crossing  Perry  street. 
Its  main  track  was  on  the  north  side  of 
Perry  street,  and  passed  westerly  on  an 
embankment  on  that  side  of  the  street 
towards  the  city.  But  it  had  constructed 
a  slugle  track  across  Perry  street,  which 
left  Us  main  line  a  short  distance  west 
of  Peabody  street,and, curving  Bootbeast- 
erly  and  croaalng  the  street  obliquely, 
reached  the  aonth  aide  of  Ferry  street 


about  880  feet  west  of  Peabody  street. 
The  track  across  Perry  street  was  snb- 
stantlally  on  the  grade  of  the  street.  The 
company  maintained  no  flagman,  and 
there  was  no  slRn  ludicuting  a  raltroed 
track  at  that  point.  The  evidence  tends 
to  show  that  a  persongoing  easterlyfrom 
Selkirk  street  ou  the  south  side  of  Perry 
street  would  not  discover  the  exlMtt^nce  of 
this  track  before  reaching  It,  and,  also, 
that  seeing  a  Train  coming  from  the  east  on 
themaln  tracks,  on  the  north  side  of  Perry 
street,  on  a  dark  night,  might  he  milled 
and  not  perceive  that  It  diverged  from  the 
main  track  to  cross  Perry  street  until  It 
had  nearly  reached  the  sou  tb  side.  This 
would  be  especially  true  ol  a  person  un- 
acquainted with  the  locality,  and  who  did 
not  know  of  the  ezlstence  of  the  track 
crossing  Perry  street,  and  who  eoald  fol- 
low the  course  of  the  main  line  along  the 
embankment  on  the  north  aide  of  Perry 
street.  The  situation  Imposed  upon  the 
defendant  the  duty  of  uslngcare  and  mov- 
ing with  caution  in  crossing  Perry  strevt. 
The  evidence  on  the  part  ut  tlie  plaintiff 
Is  that  the  train,  the  movement  of  which 
she  observed  after  she  was  thrown  down, 
was  going  very  fast,  and  there  Is  evil 
deuce  on  tbe  part  of  witneases  for  the  de- 
fendant, other  than  tbe  employes,  from 
which  tbe  Jury  might  reasonably  Infer 
that  the  train  was  moving  much  fuster 
than  four  or  four  and  a  half  miles  an  bocr, 
which  was  the  rate  of  speeii  fixed  by  the 
employes  on  the  train.  The  plalntlR  tes- 
tified that  no  b(>II  was  rung,  or  whistle 
sounded,  or  other  signal  given  from  the 
train  of  Its  approach.  She  was  somewhat 
corroborated  on  this  point;  but  the  en- 
gineer and  fireman,  and  perhaps  other 
employes,  testified  to  the  eontlnnons  ring* 
Ing  of  the  hell.  This  was  a  question  for 
the  Jury.  It  further  appears  from  the  tes- 
tlmimy  of  the  fireman  and  engineer  tbat 
they  did  not  see  the  plaintiff,  and  did  not 
know  until  the  following  day  that  any 
one  had  been  struck,  although  it  appeared 
that  a  person  on  the  track  could  have 
been  seen  from  the  engine  by  a  lookont. 

We  think  there  was  snfflclent  shown  tc» 
require  tbe  submlaslon  of  tbe  question  of 
the  d^endant'a  negligence  to  the  Jury. 
Tliecuntribntory  n^llgence  of  the  plain- 
tiff is  claimed  principally  on  the  ground 
tbat.  [ram  a  distance  of  several  hundred 
feet  west  of  the  point  where  the  track  of 
the  defendant's  road  crossed  Perry  street, 
a  train  coming  on  tbe  main  line  of  the  de- 
fendant's road  from  the  east  could  be  seen 
by  a  person  going  easterly  on  the  south 
side  of  Perry  street,  and  tbat.  In  fact,  the 
plaintiff  (lid  see  tho  train  and  the  head- 
light befom  it  reached  the  point  where  the 
train  diverged  to  cross  Perry  street,  and 
that  It  continned  in  her  sight  all  thu  time 
nntil  she  was  stmck.  But  the  circum- 
stances are  to  be  considered.  She  was 
rightfully  on  a  public  street,  walking  on 
the  south  sidewalk  in  the  direction  of  the 
coming  trnin.  She  had  Jost  crossed  a 
large  number  of  tracks  of  other  roads  In 
safety,  and  supposed  that  there  was  no 
other  track  crossing  Perry  street  west  of 
Peabody  street.  She  did  not  know  of  the 
existence  of  this  isolated  track  of  the  de- 
fendant, located  about  2&0  feet  east  ol  the 
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body  of  trackfl  Just  crossed  by  her.  Its 
exlsteuce  was  not  lodlcated  by  the  con- 
fomiatlon  of  the  groaiid,  nor  by  any  flag- 
man ur  flaghonse  or  other  sign.  She 
knew  of  the  location  of  the  main  tracks 
or  the  dereodant'a  road  running  along  the 
north  Bide  of  Perry  street,  and  when  she 
saw  the  beadllgbt  of  the  approaching 
train  she  supposed,  as  she  testified,  that  it 
was  going  along  the  embankment  on  the 
north  side  of  the  street.  She  said:  "I 
didn't  see  the  tratn  come  across  the  atrent 
where  I  was.  Didn't  kaow  It  was  coming 
across  the  street.  I  thought  It  was  go- 
ing to  keep  on  the  bank."  If  her  atten- 
tion had  been  challenged  by  bell  or  whis- 
tle, this  deception  might  have  been  cor- 
rected In  time  to  have  preTeoted  any  in- 
Jury.  We  think  It  was  for  the  Jury  to  say, 
under  all  the  clrcamstanees,  whether  the 
plaintiff  exercised  ordinary  prudence  and 
care.  The  time  occupied  by  the  train  In 
crossing  the  street  was,  In  any  view  of  the 
speed,  very  short.  The  plalotlff  had  no 
buowledee  of  the  existence  of  the  track, 
and  nothing  to  put  her  npon  her  guard  In 
the  way  of  affirmatlTe  acts  on  the  part  of 
the  defendant.  The  night  was  very  dark, 
aod  It  iR  quite  possible  to  conceive  that, 
under  the  clrcnmstances.  she  did  not  real- 
ise that  the  headlight  was  appronchtng 
her  until  It  was  too  late  to  escape  the  con- 
tact of  the  locomotive.  The  case  was 
fairly  submitted  to  the  Jaty  on  the  facta, 
and  their  finding  was  not  contrary  to  law 
becanse  unsupported  by  evidence. 

The  case  recites  that  no  question  was 
made  that  the  damages  were  excessive. 
The  trial  Judge  denied  the  motion  for  a 
new  trial  on  the  facts,  but  granted  ft  "sole- 
ly upon  questions  of  law  raised  by  the 
exceptions, "  and  the  order  was  nfllrraed 
by  the  general  term  on  the  same  ground, 
but  no  opinion  was  written  either  at  spe- 
cial or  general  term.  We  have  looked 
Into  the  exceptions  other  than  those  aris- 
ing on  the  motion  for  a  nonsuit  taken  by 
the  defendant,  and  we  think  none  of  them 
are  well  taken.  (1)  For  reasons  Indi- 
cated, the  question  as  to  the  speed  of  the 
train  was  properly  anbmitted  to  the  Jury. 
(8)  There  was  no  error  In  charging  that 
the  jury.  In  consldertng  the  qnestlon 
whether  the  train  was  managed  carefully 
and  prudently,  might  consider  the  fact 
that  no  flagman  was  maintained  at  the 
crossing.  (8)  There  was  no  error  In  refus- 
ing to  charge  that  the  omission  of  the 
defendant  to  give  warning  by  bell  ur 
whistle  was  immaterial,  in  view  of  the 
fact  that  the  plaintilf  saw  the  train.  It 
was  tor  the  Jury  to  say  whether  a  sharp 
signal  of  dtinger  might  not  have  prevent- 
ed the  accident.  (4)  The  exception  to  the 
charge,  "that  if  the  plaintiff  watched  the 
engine,  and  hnew  that  it  was  approach- 
ing, rind  knowingly  went  In  front  of  It, 
she  was  guilty  of  negligence,  but  that  it 
was  for  the  Jnry  to  say  whether  any  fur- 
ther warning  than  8uch  as  was  given  by 
the  headlight  onght  to  have  been  given," 
is  Sought  to  ne  supported  on  the  ground 
that  it  leaves  out  the  element  of  nesll- 
geneeon  the  part  of  the  plaintiff.  This 
charge  was  given  in  reply  to  a  request  to 
charge  that  the  omission  to  ring  the  t>eU 
or  loand  the  whistle  was,  nnder  the  dr- 


cumstances,  immaterial.  But,  taking  It 
in  connection  with  the  main  chaise  on 
the  subject  of  the  care  required  to  be  ex- 
ercised by  the  plaintiff,  the  Jury  eoald  not 
have  been  misled. 

We  think  no  error  of  law  was  commlt< 
ted  on  the  trial,  and  the  orders  of  the  spe- 
cial and  general  terms  should  be  reversed, 
and  Judgment  im  the  verdict  ordered  for 
the  plalncllf.  with  costs.  All  concnr.  Or- 
ders reversed,  and  Judgment  accordingly. 


as»  N.  T.  418) 
UAT  V.  a?RAPHA.GEN'. 
(Oonrt  of  Appeals  of  New  York.   Oct  17, 

1803.) 

Taxation  —  Owms  ABBBBSMmn  or  Oirr  Lorn  — 
VixjDiTT— SoBssquEHT  APMW!tn»niain^Dun 

or  OWKBB. 

l-The  clisrter  of  the  dtr  of  Brooklyn 
(Laws  1873,  c  883,  tit.  10)  prescribes  the  pow- 
er and  dut7  of  the  assessors,  and  requires  that 
all  assessments  shall  refer  to  ward  maps  kept 
by  them;  and  k  directs  them  to  follow  the 
provislcms  at  the  smaal  law,  which  requires 
a  separate  statment  of  the  valne  of  each  par- 
of  land  assessed.  Bdd,  that  where  certain 
land,  which  had  fonnerlr  comprised  one  lot 
araeared  on  the  ward  map,  after  a  change 
thereof,  as  two  lots,  an  assessment  of  such 
lots  in  gross  as  one  lot  was  void. 

2.  ConsolidatioD  act  of  1888,  prorldhig  f<M- 
the  spportioninent  of  gross  assessments  where 
more  than  one  person  Is  interested  in  the  piece 
taxed,  and  wbidi  went  into  eAect  after  the 
sale  of  one  of  the  lots  and»  such  Uleg&l  as- 
sessment, has  no  applicatioo  In  sack  case,  and 
an  apportionment  made  Iqr  the  collector  b^ore 
snch  sale  was  iDeffeetnal  to  validate  the  pre- 
vions  proceedings. 

3.  The  owner  of  the  lot  sold,  on  finding 
on  the  annual  record  no  valnation  tho^of,  was 
nnder  no  obligation  to  make  application  to  the 
taxing  officers  for  correction,  since  there  could 
be  nothing  to  correct  when  there  was  no  viUoa- 
tion  for  assessmenL 

Appeal  from  city  court  of  Brooklyn, 
general  term. 

Action  by  Moses  May  against  Henry 
Traptaagen  to  recovw  posBesslon  nf  a  cer- 
tain lot  in  the  city  of  Brooklyn.  From  a 
Judgment  of  the  general  term  (IB  N.  Y. 
Supp.  679)  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

Gratx  Nathan,  for  appellant.  Ira  Leo 

Bamberger,  for  respondent. 

GRAY,  J.  The  action  was  brought  to 
recover  possession  of  certain  premlsea  In 
the  city  of  Brooklyn.  The  plaintiff's  tltia 
comes  through  n  sale  made  to  him  on 
Febmary  S8.  1887.  by  the  registrar,  for 
the  nonpayment  of  the  taxm  fur  the  years 
1882,  \m,  and  1884.  The  defendant  was 
the  owner  of  the  property  at  the  time  of 
the  tax  sale,  and,  among  other  objections 
to  the  plantiff's  title,  asserts  that  the 
taxes  for  the  year  1888  w^ra  not  legally 
assessed,  and  hence  the  sale  was  Ineflee- 
tual.  It  was  shown  that  the  premlsea 
formed  originally  part  of  one  plot  of  land, 
which,  In  1882,  was  designated  upon  the 
ward  map  by  the  number  "19* In  block 
222.  In  February,  1888,  tbe  ward  map 
was  altered  by  the  asseasoFB  by  subdivid- 
ing tbe  plot  No.  19  into  two  lota  or  par- 
cels, which  received  new  ward  map  nam- 
ben,  the  premises  in  qneatlon  being  dealg^ 
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Dated  as  "No.  31,"  and  the  rematnlns  lot 
being  deslgDuted  an  "No.  20."  la  luakine 
the  aBResBiueutB  lor  188)1,  and  the  "annual 
record  of  real  and  persunal  property  sub- 
ject to  taxation  "for  that  year,  the  taxing 
offlccm  Incloded  in  one  valuation  and  aa- 
Hessment  the  two  lots  20  end  21,  Inatead 
uf  stating  hi  the  record  the  valuation  of 
lot  No,  21,  here  lu  qaestloo,  and  the 
amount  of  the  aaRessment  thereon;  that 
Is,  the  two  lots  together  were  set  down 
In  the  assessment  roll  at  a  valaatlon  of 
94,500,  and  a  gross  tax  was  assessed  of 
9107.SO.  The  record  so  remained  daring 
the  period  when  the  books  were  kept  open 
for  examination  and  correction,  and  they 
so  came  into  the  collector's  hands.  On 
November  20, 1883,  an  apportionment  was 
made  In  his  o£&ce,  and  by  erasares  and 
entries  In  red  ink  separate  statements  of  a 
Taluatlon  and  of  the  asaeaaed  tax  were 
made  opon  the  books.  TheclrRumstances 
under  which  this  apportionment  was 
made  are  not  dluclosed  exactly. 

We  think  that  there  was  a  fundamental 
defuct  in  the  proceedings  fur  assessment 
and  taxation.  The  charter  of  the  city 
(Laws  1873.  c.  803,  tit.  1(1.)  presrrlbed  the 
power  and  the  duty  of  the  assessors,  and 
required  that  all  assessments  shall  refer  to 
the  ward  maps,  which  were  to  be  made 
and  toliekept  by  them.  They  weredirect- 
ed  to  follow  the  provisions  of  the  general 
jaw,  and  that  required  a  separate  state- 
ment of  the  value  of  the  land  to  be  as- 
sessed. In  the  opinion  at  the  general  term 
It  was  held  that  the  gross  assessmeat  of 
the  two  lots  did  not  render  It  void,  on  the 
ground  that  there  was  a  reference  to  the 
ward  map;  and,  If  the  defendant  had  ob- 
jected to  the  assessment  In  gross,  the  as- 
sessors would  have  changed  It  by  making 
separate  assessments  upon  each  lot.  Ref- 
erence Is  made  In  the  opinion  to  section  11 
of  the  consolidation  act  of  1888,  providing 
for  the  apportionment  of  gross  asaess- 
menla,  where  more  than  one  person  is  in- 
terested In  the  piece  taxed.  That  act  went 
Into  effect  after  this  sale,  end  Is  Inapplica- 
ble. The  provision  in  the  charter  of  1873 
dtffers  In  Its  language,  and.  If  we  had  to 
consider  the  provision,  we  migfat  aay  that 
It  hae  no  applicability  to  such  a  case  as 
this,  where  the  lots  were  already  shown 
on  the  ward  map  as  divided  and  num- 
bered. That  all  the  proceedings  prescribed 
by  the  law  tor  the  assessment  of  land  for 
the  purposes  of  taxation  must  besubstan- 
tlally,  It  not  strictly,  compiled  with,  la  a 
well'Settled  and  a  familiar  rule.  The  pur- 
chaser takes  at  bis  peril  the  title  offered 
to  him,  and  depends  upon  the  strict  right 
of  the  public  officer  to  sen.  That  right 
rests  upon  a  succession  of  steps  which 
must  have  been  sobstantlalty  taken  to 
reach  the  result.  The  failure  in  the  pres- 
ent cose  to  separately  state  the  value  for 
assessment  of  the  premises  In  question 
amounted  In  law  to  a  failure  to  Impose 
any  tax  which  the  owner  could  be  held 
(or.  There  was.  In  sncb  respect,  an  ab- 
sence of  a  specific  requirement  of  the  stat- 
ute with  respect  to  the  annual  record. 
Ttiat  which  the  legislature  has  directed 
courts  cannot  declare  Immaterial.  Mer- 
rltt  V.  Village  of  Portchester,  71  N.  Y.  309; 
mebblus  V.  Kay»  128  N.  £.3],25N.E.  Bep. 


207.  During  the  period  wheo»  by  law, 
property  was  to  be  valued  ff>r  taxation 
pnrpuscB,  and  a  tax  assessed,  these  steps 
were  not  taken  as  to  the  lot,  which,  on 
the  ward  map  In  the  assessors*  custody, 
and  to  which  they  were  obliged  by  law  to 
refer  In  making  up  their  rolls,  appeare<l 
with  its  ward  number,  21.  The  defendant, 
upon  finding  upon  the  annual  record  no 
valuation  of  his  lot,  was  under  no  obliga- 
tion to  make  any  application  to  the  tax- 
ing officers.  It  was  not  a  case  for  correc- 
tion, for  there  could  be  nothing  to  correct 
when  there  was  no  valaatlon  for  assess- 
ment. The  Bubaeauent  apportionment.  In 
November,  1883,  of  values  and  taxea,  how- 
soever done,  waB  ineffectual  to  validate 
previous  pi'oceedlngs,  or  to  supply  tlie  de- 
fects, by  which  delendanfa  lot  escaped  as- 
seesment.  The  only  conclusion  to  be 
reached  la  that  there  was  a  failure  to  im- 
pose any  tax  for  the  year  1883,  and  there- 
fore the  proceedings  for  the  sale  of  the 
land  were  void.  The  Judgment  should  be 
reversed, and  judgmentordered  dismissing 
the  complaint,  with  costs  to  the  defend- 
ant In  all  the  courts.  All  concur.  Judg- 
ment accordingly. 


OSNTRAL  NAT.  BANK  OF  OFFT  OF 

MEW  TOKK  r.  WHTCB  et  al. 
(Court  of  Appeals  ot  New  York.    Oct  17. 
1893.) 

ApPEAIr—RBTIBW  or  EVIDSHCI. 

In  an  aohloo  by  a  bauk  agaioat  certain 
stockbrokers  to   recover  them  certain 

money  fraadulently  paid  by  the  cashier  of  the 
bank  with  cashier's  checks  In  settlement  of  liis 
stock  BpeculatiODfl,  a  jadgnient  in  favor  of  de- 
f  fflidants  is  not  without  evid^ice  to  support  it, 
where  def^dants  testify  that  they  always  sap- 
posed  their  dealings  were  with  the  bank  in  be- 
half of  its  customers,  which  the  evidence  shows 
was  the  fact  when  the  dealings  first  com- 
menced, thongh  defendants'  books  showed  ao- 
connts  sometimes  in  the  name  of  the  bank, 
sometimes  in  the  name  of  the  cashla  fndivid- 
naibfj  and  sometimes  in  Us  name  as  "cuhler." 
1&  Si.  Y.  Snpp.  820,  affirmed. 

Appeal  from  superior  court  of  New  York 
city,  general  term. 

Action  by  the  Central  National  Bank  of 
the  city  of  New  York  against  Leonard  D. 
White,  Frederick  White,  and  Charles  O. 
Morris.  From  a  Judgment  ot  the  general 
term  (19  N.  Y.  Snpp.  820)  alflrming  n  judg- 
ment of  the  special  term  In  favorof  defend- 
ants, plaintiff  appeals.  Affirmed. 

Martin  &  Smith,  (George  A.  Strong,  of 
coun8el,)for  appellant.  Edwards  &  Odel], 
(Walter  Edwards,  of  counsel,)  for  respond- 
ents. 

FINCH,  J.  The  learned  couhael  for  the 
appellant  states  the  qnestlon  of  fact  In- 
volved In  thla  case,  and  which  he  claims 
has  become  a  question  of  law.  In  these 
words,  vis. :  "Did  defendunta  know  that 
Sanfurd  was  using  cashier's  checks  in  hla 
private  transactions,  or  had  they  a  right 
to  believe  that  the  transactions  were  for 
the  iMuk?"  or  course,  this  inquiry  la 
primarily  a  question  offset,  upon  which 
the  finding  of  the  referee  against  the  plain- 
tiff la  beyond  our  review,  unless  It  provca 
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to  have  been  made  wlthont  anyevldeaoe 
tending  to  its  niipport.  The  appellant, 
therefore,  hae  undertaken  thedlfflcalt  tiiak 
of  demonstra  ting  thiit  there  1b  nii  anc.b  ev- 
idence, so  tliat  the  finding  ot  the  referee  is 
nn  error  of  law  for  which  we  may  reverse 
the  Jadgmeot  rendered.  The  learned 
eonnsel  who  toolE  upon  thempelves  this 
dlfflcDlt  dnty  dt)  not  at  all  (llsgulse  their 
conadoneneHB  of  Its  character,  bat  have 
made  the  effort  with  great  care  and  abil- 
ity, with  a  close  anulysla  of  the  facts,  and 
with  a  ronSdence  that  we  on  onr  part 
will  examine  the  whole  testimony,  and 
patiently  consider  the  argument  founded 
npon  It,  before  coming  to  a  final  conclu- 
Hion.  We  have  endeavored  to  do  bo,  and 
have  cerefullj  atadied  the  confused  and 
somewhat  slnguiaraccounta  of  tbedefend- 
ants,  upon  the  Torm  of  which  the  plnlntlfl 
mainly  reliea.  The  defendants  testify  posi- 
tively that  they  never  knew  or  anspected 
that  Sanford  was  dealing  for  himself  bnt 
always  supposed  and  believed  that  the 
whole  current  of  the  account  was  wltb 
the  plaintiff  bank,  through  Sanford  aa  Ita 
agent  and  representative.  This  evidence 
tends  to  ralee  an  isane  of  fact,  but  la  met 
by  a  reference  to  the  HdmlBsloDa  of  the  de- 
tendanta  that  tbny  peraonally  conducted 
none  of  the  dealings;  that  tbey  had  never 
examined  the  aceonnts  until  after  Saolord 
abaconded,  and  did  not  know  tbe  form  In 
which  tbey  appeared  upon  tbeir  own 
hooks;  and,  therefore,  that  their  clerks 
who  conducted  tbe  dealinga  may  have 
known  that  Sanford  was  acting  for  him- 
self, la  which  e\ent  the  defendanta  would 
hecbarfceable  with  tta^r  knowledge.  Bnt 
It  la  admitted  that  in  the  beginning  of  tbe 
tranaactlona  Sanford  was  acting  for  tbe 
bank,  and  It  la  not  at  all  certain  that  tbe 
change  which  gradually  marked  the  char- 
acter of  the  account  was  such  a  a  to  In- 
volve a  necessary  knowledge,  either  on  the 
part  of  defendanta  or  their  subordinates, 
of  a  change  In  tbe  principal  with  whom 
they  were  dealing.  While  It  la  true  that 
tbe  bank  coDld  not  lawfully  speculate  for 
Itself,  and  risk  capital  and  deposits  In 
that  sort  of  stock  gambling  which  ruins 
so  many  both  In  character  and  fortune, 
yet  it  Is  equally  true  that  its  custoinera 
could  do  BO  If  they  pleased,  and  it  was 
possible  to  believe  that  they  boaght  npon 
margins  tbruagh  tbe  agency  of  tbe  bank, 
without  a  disclosure  of  their  names,  and 
that  tbe  defendants  nasumed  and  believed 
such  to  be  the  fact  la  an  Inference  more  or 
leas  supported  by  two  conalderatinns.  If 
they  believed  or  suspected  that  ISanford 
was  using  the  money  of  the  bank  upon  hie 
own  personal  ventures,  tbey  knew  him  to 
be  morally.  If  not  legally,  a  thief,  and  con- 
sclooaly  aided  and  abetted  lilm  In  bis  delib- 
erate and  persistent  robbery  of  those  who 
trusted  him.  and  we  should  not  charge 
upon  the  defendants  so  grave  a  wrong 
nntess  npon  evidence  not  capable  of  any 
other reaaonableexplanation.  And.  again, 
tnere  is  nn  Item  of  proof  which  quite 
plainly  indicates  what  the  understanding 
o(  the  brokers  was.  It  is  the  letter  of 
June  26,  1869,  addressed  to  Sanford  with- 
out adding  hts  ofllrlal  title,— a  circum- 
Htnnce  in  other  instancvauspd  to  strength- 
en an  inference  that  defendants  were  con- 


Bclonsly  dealing  with  Sanford  personciTly. 
That  letter  tends  to  rebut  such  an  lufer- 
ence.  It  reads:  "Please  send  us  a  check 
for  910,000.  We  should  like  to  keep  a 
margin  of*2%at  least  on  your  sales,  as 
this  seems  to  be  the  figure  wbfcb  your  cus- 
tomers calculate  to  lose  on  their  opera- 
tions. We  hope  they  will  do  better  on 
this  lot."  The  letter  assumes  as  a  fact 
well  understood  that  the  bank,  tbroogh 
Snnford,  was  acting  for  Its  customers, 
and  that  the  losses,  If  any,  would  fall  up- 
on them,  and  is  all  the  more  significant 
becaune  addressed  fn  form  to  Sanford  per- 
sonally. But  the  appellant  contends  that 
any  such  explanation  ia  precluded  by  tbe 
form  of  the  accounts  aa  they  appear  npon 
defendant's  books,  and  that  tbtise  show 
conclusively  the  guilty  knowledgecharged. 
They  certainly  tend  in  that  direction,  but 
the  natural  Inference  to  which  they  point 
is  made  more  or  less  doubtful  and  uncer- 
tain bv  an  examination  of  their  Items. 
The  first  account  waa  headed,  "  W.  H. 
Sanford,  Cashier;**  but,  after  one  or  more 
pages  had  been  filled,  the  heading  changed 
by  the  omlsnion  of  the  word  "Cashier." 
Then  there  carae  accounts  headed,  "  W.  H. 
Sanford, Stock  a/c,""  W.  B. Sanford.  Gold 
Account,"  and  ''Central  National  Bank." 
Why  these  peparate  accounts  wera  kept  If 
all  the  dealings  were  wltb  the  bank  we 
cannot  accurately  know,  since  ^ustla*  the 
bookkeeper,  who  made  the  separation,  for 
some  reason  Influencing  blm,  Is  dead,  and 
wnareleft  to  Inferenceandsnpposltion.  It 
la  very  forcibly  argued  on  behalf  of  the 
plaintiff  that  tbe  necessary  and  Inevitable 
Inference  most  be  that  while  some  of  tha 
dealings  were  with  the  bank,  and  substan- 
tially those  which  represented  cash  pur- 
chaseK  and  aales,  and  so  respected  Invest- 
ments made  or  ended,  yet  Chose  which 
were  of  a  speculative  character  and  were 
deallnma  on  mat^lnsare  significantly  post- 
ed to  Sanford  personally,  or  In  tbe  stock 
or  gold  account.  If  that  was  invariably 
trne,  the  Inference  asserted  would  be  qnlte 
dllBcult  to  avoid,  bat  the  details  ot  the  ac- 
connt  so  unsettle  and  weakenthe  Inference 
as  to  leave  it  doubtful  whether  it  ahoald 
be  drawn  at  all. 

The  facts  are.  and  the  referee  has  so 
found,  that  purchases  and  sales  which  ap- 
peal' upon  the  book  of  original  entry,  and 
were  entered  at  tbe  moment  of  the  traoa- 
aetlon  as  for  and  on  uccount  of  "Sanford. 
CaBhier,"are  quite  commonly  posted  in 
tbe  seemingly  personal  account  of  W.  H. 
Sanford.  The  referee  says  In  his  tenth  re- 
quested finding:  "In  these  variouH  ac- 
counts were  entered  and  posted  Items 
which,  on  tbe  books  of  original  entry, 
stood  to  the  rredit  of  or  charged  against 
•W.  H.  Sanford.'  or  *W.  H.  Sanford, 
Cashier,*  or  the 'Central  National  Bank,' 
snch  names  being  uRcd  Interchangeably. 
or.d  as  of  Idpntlcal  meaning,  and  repre- 
senting one  and  the  same  account.*  Per- 
haps a  better  view  of  tbe  situation  wlU 
follow  a  few  actual  instaneea  taken  from 
the  books.  Thua.  In  the  account  beaded 
"(-entral  National  Bank,"  very  many  of 
the  debits  and  credits  appear  on  the  pur- 
chase and  satea  hook  as  being  the  pnr- 
chases  and  sales  by  W.  11.  Sanford.  In  the 
account  headed  "W.  H.  Sanford,  Cash- 
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ler,"  appear  eredlto  wbleh  atdod  on  the 
porchufle  and  aales  book,  and  even  on  tbe 
caoti  bouk,  in  the  name  of  W.  H.  Sarifnrd ; 
and,  In  the  accoufit  of  W.  li.  Banford, 
Items  which  on  the  parchaae  and  nales 
book,  and  sometimee  on  tbe  caeb  book, 
appeared  aa  transactions  ol  "iianford, 
Cashier,"  are  qntie  nameroua.  Many 
specific  examples  ot  this  sort  of  coofusion 
are  siren  Id  the  testimony  of  one  ol  the 
defendants.  A  single  one  will  suffice.  On 
tbo  cash  buck,  onder  date  of  April  17,1868, 
is  a  debit  to  William  U.  Sanford  ol  over 
927,000,  made  up  of  several  speclQc  Items, 
and  there  appears  on  tbe  purcbaae  and 
■ales  book  au  entry  eorrespondins  and 
Identical,  botta  In  description  and  amount, 
abuwlng  the  traneactiun  to  have  been 
with  -  William  H.  Sanfurd.  Cashier.'' 
Wblle  these  tbini^  aretme  ol  theaccoants 
to  wblnb  I  have  referred, -they  do  not  seem 
to  characterise  the  W.  H.  Sanford  stoclc 
at-cunnt.  Au  abstract  of  that  was  put  In 
evidence,  and  all  .the  original,  as  well  as 
posted,  entries  appear  In  the  name  of  San- 
ford, wltboot  an  official  tltla.  That  fact 
weighs  heavily  In  favor  of  the  plalDtltf, 
but  is  to  some  exteut  weakened  and  ren- 
dered aniblKuous  by  tbe  further  tact  that 
the  first  Item  in  It  Is  the  eiact  footing  ot 
the  preceding  acconnt,  wblcb  was  at  first 
"Hantord,  Caahlsrt''ftnd  then  simply  **i$an- 
ford."  No  eertain  and  necessary  Inference, 
BUf13cIent  tu  support  a  conclnslou  of  law, 
can  be  based  upon  such  ambtgnoosand 
Indecisive  facts,  tfow,  I  do  nut  say  what 
my  own  Judgment  would  have  been  as  a 
referee  on  these  facts,  but  I  am  convinced 
that  we  are  nut  at  all  justified  in  revers- 
ing the  finding  made,  and  Its  afOrmance 
by  tbe  general  term.  There  Is  very  mncb 
more  about  the  ease,  any  adequate  dtocns- 
aion  of  which  would  unduly  prolong  an 
opinion  bnsy  with  facts  only.— such  as  the 
rendition  of  accounts  to  Sanford  in  his 
pertioDal  name,  which  might  happen  with- 
out special  intention,  and  the  suit  for  a 
balance  against  Sanford  personally,  whieh. 
however,  was  after  he  bad  abscouded.and 
the  bank  officers  had  notified  tbe  defend- 
ants ot  the  real  nature  of  Sanford's  actlrm, 
—but  enough  ban  been  said  to  Indicate  In 
a  general  way  the  reasons  why  we  deem 
tbe  question  debated  esaentlnlly  one  ot 
fact,  which  we  are  not  at  liberty  to  re- 
view. Tbejudgment  should  tw affirmed, 
with  eosts.  AU  concur. 


<13B  N.  r.  40] 

ZBEBLB7  T.  FABMERS*  LOAN  ft  TRUST 

CO. 

(Ooort  ot  Affpeala  of  New  Tork.    Oct  17. 
U83.) 

Bqditt  —  Biu  Km  Aooooanm  —  Wbbk  iluv- 
TUNED— Btalb  Dbmahd  — Dboidbreb— Tbubtbb 
— SAia  OF  Tbubt  Propbbtt  —  Bbubdt  or  Cxa- 
Ttu  QvB  Tbust— Fabtibb. 

1.  In  an  eqaitaUe  action  againet  a  tmstee 
for  an  accountitiff  the  question  of  stale  demand 
cannot  be  determined  on  demntrer. 

2.  Where  an  action  against  a  trustee  for 
an  accounting  ia  brought  within  a  few  months 
after  a  denial  or  repudiation  of  the  trust,  by 
defendant,  the  demand  ia  not  stale. 

3.  M<Hixa«ad  railroad  property  was  pur- 
diased  hr  the  trustee  at  fnedosnre  sale  under 


a  proTlaiMi  In  tbe  deme  allowing  sndt  puis 

chase,  and  provldiug  that  on  payment  by  any 
bondholder  of  his  proportionate  share  of  the 
moneys  paid  by  the  trustee  as  expmses  of  the 
action,  and  other  moneys  directed  by  the  de- 
cree to  be  paid  in  cash,  the  purchase  rtiould 
inure  to  tbe  benefit  of  any  auch  btmdholder. 
The  trustee  afterwards  sold  tbe  prcmerty  to  a 
new  corporation,  without  tibe  knowledge  of  a 
certain  bondbcriaer,  and  refused  to  account  to 
him  for  his  share  of  tbe  proceeds.  Held,  that 
such  stockholder's  remedy  was  not  limited  to 
intervention  in  the  foreclosure  suit,  wtucb  it 
was  in  the  discretion  of  the  court  to  aOow,  but 
he  could  sue  the  trustee  for  an  accounting, 

4.  Tbe  payment  or  teadex  of  his  propor- 
tionate share  of  the  expenses  of  f(x-ec]osure, 
and  other  moneys  direct^  by  such  decree  to  be 
paid  in  cash,  is  not  a  condition  precedent  to  his 
right  to  nuuntain  such  action,  but  it  is  sofEi- 
cient  if  be  offers  in  bis  bill  to  pay  it,  especially 
where  it  appeara  that  defendant  repudiated  the 
trust  before  the  action  was  brought  18  M. 
T.  Supp.  626,  reversed. 

6.  The  new  corporation  to  wbich  the  trus- 
tee transferred  the  trust  property  ia  not  a  nec- 
essarr  party  to  such  action  where  its  title  un- 
der the  Bale  is  not  questioned,  and  no  relief  Is 
asked  against  It,  nor  any  facts  stated  which 
would  warrant  any  relief. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Action  by  John  F.  Zebley  against  tlie 
Farmers*  Loan  ft  Trust  Company  for  an 
accounting.  From  a  Judgment  of  tbe  gen- 
eral term  (18  N.  T.  Supp.  rt26)  affirming  a 
judgment  sustaining  a  demurrer  to  tbe 
complaint,  plaintiff  appeals.  Keversed. 

William  Wirt  Hewett.  for  appellant. 
Turner.  McClure  &  Rolston,  {Herbert  B. 
Turner,  of  counsel.)  for  respondent. 

O'BRIEN,  J.  Tbe  courts  below  have 
sustained  a  demurrer  to  the  plaintiff's 
complaint.  Tbe  actual  merits  of  tbe  pMn- 
tlR's  claim  are  not  involved  In  this  appeal, 
but  only  the  question  whether  be  has 
stated  enough  In  bis  complaint  to  call  for 
an  answer  from  the  defendant  and  an  ex- 
amination of  tbe  facts  by  tbe  court.  It 
be  has,  then  the  ease  must  be  disposed  of 
upon  tbe  facta  as  they  may  appear.  The 
action  was  commenced  in  April,  1888. 
Tbe  allegations  ot  tbe  complaint  are  quite 
broad  and  general.  It  states  that  prior 
to  the  commencement  of  the  action  the 
plaintiff  became  and  is  the  owner  nfll 
bonds,  Issued  by  the  New  Tork  &  Boston 
Baliroad  Company,  a  domestic  corpora* 
tloin,  upon  wbich  there  to  due  and  unpaid 
tbe  som  of  fll.OUO.  with  Interest  from  No- 
vember 1, 1872.  That  such  bonds  were  a 
part  of  au  Issue  uf  f 2,600,000,  duly  Issued 
Isy  said  corporation,  for  the  purpose  of 
borrowing  money  to  be  used  incompleting 
and  operntlng  its  road,  under  date  of  No- 
vember 1. 1S69,  payable  with  aemiannnal 
interest  No  vember  1 , 1889.  That  a  t  tbe  same 
time  the  railroad  duly  executed,  sealed, 
and  delivered  to  tbe  detendantamortKage 
or  deed  of  trust,  conveying  to  the  defend- 
ant, as  security  lor  the  redemption  and  pay- 
ment of  said  bonds,  and  thelnterest  there- 
on, all  of  its  property  and  franchises,  tlie 
mortgage  being  referred  to  and  made  a 
partof  tbecomplolnt.  That  tbedefendant 
became  a  party  to  tbe  mortgage,  and  ac* 
cepted  tbe  trust,  and  tbe  bonds  were  there* 
upon  Issued  Inform  payable  totbedefend- 
ant,  trustee  or  bearer,  in  tbe  aam  of  f  1,000 
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each ;  and  the  defendant  did  thereafter.  In 
aceordancn  with  the  terms  of  the  mort- 
gage, certKy  In  wrltlnff  that  the  bonds 
were  BHCured  by  the  mortgage,  which  the 
complaint  averred  was  duly  recorded  In 
the  proper  office.  That  about  May  1,1R73, 
the  railroad  company  made  default  In 
the  payment  of  the  Interest  on  the  bonds, 
which  default  eontlnned  for  more  than  60 
days,  whereupon  the  defendant,  as  trus- 
tee, by  the  terms  of  the  murtsage,  did 
eleut  that  the  principal  of  all  the  bonds 
should  become  and  be  immediately  due 
and  payable.  That  thereafter,  and  on  or 
about  April  23. 1875,  the  d^endant  brought 
suit  for  the  foreclosure  of  the  mortgage, 
UDd  procured  n  Judgment  iu  forecIoBure, 
dlrectiog  a  aaleof  the  property  for  thepur- 
posea  uf  the  trust.  It  is  alleged  that  the 
decree  In  the  action  contained  a  dircctiun 
iu  pursuance  ut  the  terms  of  the  mortgage 
that  upon  the  sale,  in  case  there  should  be 
nil  bona  fide  bid  In  cash  to  an  amount 
equal  to  that  of  all  the  bonds  ascertained 
and  reported  to  l>e  outstandlnK  and  se- 
cured by  the  mortgage,  tiie  trustee  might 
bid  for  and  purchnse  the  property  iu  be- 
half of  all  the  bondholders  Id  proportion 
to  their  respective  interests,  not  eiceedlng 
the  whole  amount  of  the  ontstandlng 
bonds,  but  uf  the  purchase  price  only  so 
mnch  should  be  payable  iu  cash  as  should 
be  necessary  to  meet  and  defray  the  ex- 
penses of  the  action  and  the  other  ex- 
penses therein  directed  to  be  paid  In  cash, 
and  thereupon,  and  upon  the  payment  by 
each  bondholder  ol  his  share  of  such  cash 
payments,  the  purchase  Inure  to  their  ben- 
efit In  iiroportlon  to  their  respective  hold- 
ings, such  sale,  however,  to  be  subject  to 
certain  llvnsor  claims  aashould  thereafter 
be  determined.  That  thereafter,  and  on 
June  5, 1876,  no  cash  bid  havlog  t>eenmade, 
tbe  property  was  sold  to  the  defendant  In 
coDfurmity  with  the  terms  of  the  mnrt- 
gage  and  decree.  In  behalf  of  all  the  bond- 
holders, and  conveyed  to  the  defendant. 
That  about  this  time  certain  persons  as- 
sociated theroselvea  together  and  formed 
a  new  eorpuratlon  with  a  new  name,  to 
which  the  defendant  conTejed  the  prop- 
erty held  by  It  in  trust,  upon  some  consid- 
eratlon  to  the  plaintiff  unknown,  with 
knowledge  that  the  plaintiff's  bonds  were 
still  outstanding,  due  and  unpaid.  That 
the  transfer  was  made  without  the  Itnowl- 
edge  or  co&sent  of  tbe  plalnlifl  or  the 
holder  of  the  bonds  in  suit,  and  they  have 
never  received  any  of  the  beneOts  or  ad- 
vantages of  the  reorganfsutlun,  but,  on 
the  contrary,  have  at  all  times  elected  to 
have  their  distributive  share  of  the  pro- 
ceeds of  the  mortgaged  propt^rty.and  that 
the  corporation,  maker  of  the  bonds,  is 
insolvent.  It  Is  then  averred  that  though 
the  plaintiff  has  at  all  times  been  ready 
and  willing  to  pay  his  share  of  the  ex- 
penses of  the  defendant,  and  has  at  dlrers 
times,  and  particularly  on  or  about  De- 
cember 10,  1887,demanded  that  the  defend- 
ant account  with  blm  of  and  concerning 
the  premises,  and  pay  him  his  share  of  the 
prijceeds  or  value  of  tbe  property  and  any 
other  moneys  that  have  come  to  Its  pos- 
session or  under  Its  eontrol  as  such  trus- 
tee; but  thedefendant  has  refused  and  still 
rsfosaa  to  so  anoant  or  pay,  and  denies 


that  the  plaintiff  has  any  right  or  Interest 
in  the  proceeds  of  the  sale  or  in  any  wise 
under  snld  trust,  and  has  wrongfully,  and 
In  violation  of  the  trust,  convprted  to  its 
own  use  the  shure  of  the  property  or  Its 
proceeds  to  which  the  plaintiff  Is  entitled 
under  the  trust.  Judgment  Is  praye«l  that 
tbe  defendant  be  required  to  account  and 
pay  over  any  sum  In  Ita  hands  applicable 
upon  the  plaintiff's  bonds.  There  were 
three  defects  or  grounds  of  demnrrer  speci- 
fied by  the  defendant:  (I)  That  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  (2j  that  the 
court  has  nut  Jurisdiction  of  tbe  subject 
of  tbe  action ;  (8)  that  there  was  a  defect 
of  parties.  In  that  the  new  corporation, 
to  which  the  property  was  transferred  by 
the  defendant  upon  the  reorganisation, 
had  not  been  made  a  party  delendant. 

It  will  be  seen  that  the  facts  stated 
show  that  the  defendant  was  a  trustee 
for  the  bondholders  under  the  mortgage, 
and  then  under  the  decree  of  foreclosure; 
that  It  sold  the  trust  property,  and  baa 
notaeeonnted  therefortotbeplalntltf,  who 
owns  part  of  the  bonds,  for  the  payment 
of  which  the  defendant  held  the  property. 
The  complaint  will  be  deemed  to  allege 
every  fact  which  can  by  reasonable  and 
fair  Intendment  be  Implied  from  the  state- 
ments. Marie  v.  Garrison,  R3  N.  T.  14: 
Sanders  v.  Soutter.  126  N.  T.  193,  27  N.  E. 
Rep.  268.  Whatever  may  In  the  end  prove 
to  be  the  merits  of  the  controversy,  the 
pleading  must  l>e  held  eufladent  to  require 
an  answer,  unless  two  objections  sog- 
gusted  upon  the  argument,  and  sustained 
by  the  courts  below,  appear  to  be  tenable. 
These  are:  (I)  Tbattbecomplalnt  shows 
that  theclalm  la  a  stale  one,  which  a  court 
of  equity  will  not  entertain ;  and  (2)  that, 
opun  the  facts  appearing  on  Its  face,  the 
plaintiff's  remedy,  if  any,  must  be  bad  iu 
tbe  action  brought  to  foreclose  the  mort- 
gage. The  learned  counsel  for  the  defend- 
ant relies  upon  tbe  ease  of  Hpeidel  v.  Hen- 
ricl.  120  U.S.  877,  7  Sup.  Ct.  Rep.  610.  to 
sustain  the  first  proposition.  In  that  ease 
tbe  court  snntained  a  demurrer  to  a  claim 
for  aeconnting,  based  upon  an  uncertain 
and  Indefinite  trust,  nut  arising  by  deed. 
In  regard  to  which  the  plaintiff  had  been 
silent  for  nearly  60  yenrs.  The  conclusion 
was  sustained  by  anthorlty  fonnd  In  the 
decisions  of  the  federal  courts,  and  based 
upon  the  rules  and  practice  of  equity  as 
administered  there.  In  this  state,  bow- 
ever,  it  has  long  been  settled  that  such 
t:lrcum stances  are  only  evidence  upon  an 
issue  of  fact  witb  respect  to  the  existence 
of  theclalm,  the  ownership  of  the  party 
letting  It  up,  or  its  subsequent  payment, 
settlement,  or  extinguishment  in  some 
way.  Macaulsy  v.  Palmer.  125  N.  Y.  742. 
26  N.  E.  Rep.  912;  Jackson  v.  Hnckett,  7 
Wend.  94;  Bean  t.  Tonnele.  94  N.  T.  381 ; 
Parker  v.  Fonte,  19  Wend.  309;  Miller  v. 
Smith's  Ex'rs,  16  Wend.  44-3;  Jackson  v. 
HotchklsB,  6  Cow.  401.  The  Inference, 
with  respect  to  the  exifitence  nf  a  claim  In 
fact,  to  be  drawn  from  such  facts  and  cir- 
cumstances may  be  strong  or  otherwise, 
depending  upon  tbe  peculiar  features  of 
each  particular  case;  but  generally  It  can- 
not be  said. as  matter  of  law, that  a  claim 
or  cause  of  action,  not  barred  by  thestat- 
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u  te  of  liraltetlonB,  fs  defeated  by  mere  la  pat 
of  time  alune.  Coder  uor  Hystem  of  pro- 
cedure, eveo  where  tbu  complaint  upon  Its 
face  discloBee  a  canae  of  action  barred  by 
the  atatule  of  llmilations,  the  qaestioD 
nannot  be  raised  by  demurrer,  but  by  au- 
awer;  and  certainly  a  party  ought  not 
tu  be  permitted  to  avail  himself  of  the  ob- 
Jeutlun  that  the  demand  !■  stale  in  conse- 
quence uf  facts  not  constltntlnB  a  statu- 
tory bar,  on  easier  terms  than  he  could 
arall  hliuself  of  the  statute  of  limitations. 
A  court  of  equity  undoubtedly  may,  under 
proper  circamatancee.  In  the  exeiitliw  of 
discretion,  decline  to  aid  a  party  In  the  en- 
forcement of  a  stale  demand,  but  It  Is  be- 
lieved that  such  a  result  can  seldom,  if 
ever,  be  reached  upon  a  demurrer  to  the 
blU,  and  without  full  examination  of  all 
the  facts  and  eircumstanves  of  the  case. 
Generally,  the  obllffatlon  u(  a  trustee  to 
account  is  not  atlected  by  the  statute  of 
limitations  until  a  dentalor  repudiation  of 
the  trust.  H  Perry.  Trusts.  $  863;  Ang. 
Llm.  §§  166.  4&i,  472;  DecouRbe  v.  Savetier, 
3  JohQK.  Ch.  190,  216;  Flint  v.  Bell, 27  Bun, 
}5S;  Sbnnnon  v.  Howell,  86  Uun,  47.  Ac- 
cording to  the  allegations  of  the  com- 
plaint,  admitted  by  the  demurrer,  this 
transpired  but  a  few  months  before  the 
commencement  of  the  action,  so  that,  in 
any  aspect  of  the  case,  the  defendant  Is 
not  In  a  position  upon  the  pleadings  as 
they  stand  to  Insist  that  the  plaintiff's 
claim  is,  as  matter  of  law,  defeated  by 
the  lapse  of  time. 

Nor  can  It  be  held  that  the  plaintiff's 
Bole  remedy  was  by  Intervention  In  the 
aellon  to  foreclose  the  mortgage.  He  had 
no  absolute  right  to  Intervene,  but  coald 
do  so  only  on  application  to  the  court, 
which  was  subject  to  theexcrclee  of  discre- 
tion. The  demurrer  cannot  be  sustained 
apou  this  ground  unless  It  appears  upon 
the  face  of  the  complaint  either  that  an- 
other suit  was  pending  between  the  same 
parties  tor  the  same  cause  of  action,  or 
that  the  rights  of  the  plaintiff  were  adju- 
dicated )iy  the  decree  so  as  to  operate  as 
a  bar.  It  Is  plulo  that  neither  ot  these 
facts  appear.  The  former  Judgment  set- 
tled notlitug  Inconsistent  with  the  plain- 
tiff's present  claim.  Indeed  thefncts  upon 
which  the  plaintiff  claims  relief  did  not  ex- 
ist nntn  after  the  entry  of  that  Judgment. 
It  Is  the  sale  of  the  property,  the  receipt 
by  defendant  of  the  proceeds  and  the  re- 
fusal to  account,  that  constitute  the  most 
Important  elements  of  the  cause  of  action, 
and  all  these  facts  transpired  nubsequent 
to  the  entry  of  thediMiree.  That  Judgment 
fixed  the  defendant's  relations  to  the 
bondholders  as  trustee  under  it  for  the 
purpose  of  executlog  Its  provisions,  but 
whether  It  ever  did  in  fact  perform  the 
trust  Imposed  could  not,  In  the  nature  of 
things,  have  been  determined,  but  was  left 
open  for  future  Inquiry.  The  pendency  of 
another  action  for  the  same  purpose,  or 
where  the  relief  conld  be  obtained.  Is  not 
specified  as  a  ground  of  demurrer,  and 
therefore  the  defendant  cannot  orge  that 
objection  now,  even  If  it  appeared  upon  the 
face  of  the  complaint  that  such  was  the 
fact.  It  Is  obvious,  however,  that  the  for- 
mer suit  was  not  one  between  the  same 
parties  upon  the  same  cause  cd  action, 


though  it  may  be  true  that  the  plalntlll 
might  have  be»>n  made  a  party  thereto  by 
permission  of  the  coort.  and  by  amended 
or  supplemental  pleading  or  In  some  otber 
way  obtained  therellef  now  sought ;  but  it 
does  uot  follow,  as  matter  of  law,  that 
be  was  bound  to  do  BO.  The  obHgatlon  of 
the  trustee  to  account  to  the  plaintiff  did 
not  arlee  until  IC  had  received  the  proceeds 
of  the  trust  property,  and  the  complaint 
discloses  no  obstacle  to  the  enforcement 
of  that  right,  when  It  accrued,  by  an  inde- 
pendent action. 

The  plaintiff  was  bound  by  the  terms  of 
tlM  mortgage  and  decree  to  pay  his  sharv 
of  the  expenses  In  order  to  share  in  the 
distribution  of  the  proceeds  of  the  prop- 
erty, and  It  Is  quite  true  that  the  com- 
plaint does  not  show  that  he  had  paid  or 
tendered  the  amount.  If  such  payment 
or  tender  was  a  condition  precedent  to  the 
maintenance  of  such  an  action,  it  would 
be  necessary  to  show  that  It  had  been 
performed.  Botit  has  long  been  the  role 
In  actions  for  equitable  relief,  such  as  Is 
songhc  to  be  obtained  here,  where  It  ap- 
pears that  the  party  seeking  the  relief  was 
bound  to  pay  some  unascertained  amount 
before  the  relief  conld  be  granted,  that  It 
is  not  necessary  to  pay  or  tender  the 
amoont  before  bringing  the  suit.  It  Is 
enough  If  he  offers  In  his  bill  to  pay  or  to 
perform  whatever  obligations  resteil  up- 
on him  In  that  regard,  (Caeserly  v.  With- 
er bee,  119  N.  Y.  522,  2S  N.  K.  Bep.  1000; 
Quln  V.  Brlttaln,  Hoff.  Ch.  85.S;  Beach  v. 
(Jooke,  28  N.  Y.  508:  Kley  v.  Healy,  127  N. 
Y.  555,  28  N.  £.  Hep.  593;)  and  the  plaintiff 
has  compiled  with  that  mle.  In  actions 
to  compel  an  accounting  by  a  trustee  con- 
cerning the  disposition  made  of  the  trust 
fund  orproperty  this  principle  appllra,  and 
this  1b  es|)ec1ally  true  In  a  case  where  he 
bns  repudiated  the  truat  before  the  com- 
mencement of  tbe  action,  and  the  tender 
would  be  a  mere  Idle  ceremony.  It  is  true 
that  under  certain  clrmmstances  a  failure 
to  pay  or  tender  performance  before  enit 
may  be  a  good  reason  for  denying  costs 
to  tbe  plaintiff,  or  for  imposing  costs  up- 
on him,  even  when  tbe  action  Is  otherwise 
sustained,  but  It  cannot  be  held  that  a 
comploltttln  an  action  of  this  character 
Is  for  that  reason  bad  upon  demurrer. 
The  new  corporation  created  under  the 
reorganlzatlou  proceedings  was  not  a  nec- 
essary party.  Tbe  defendant,  as  trus- 
tee, transferred  to  it  the  trust  property, 
but  its  title  under  that  transfer  Is  not 
questioned,  and  no  relief  of  any  kind  is 
asked  against  it,  nor  ure  any  facts  stated 
which  would  warrant  any  relief.  The 
Judgment  should  therefore  be  reversed, 
and  tbe  demurrer  overruled,  with  costs  to 
tbe  plaintllf  in  all  courts,  and  with  leave 
to  the  defendant  to  answer  wltbln  20  days 
after  service  of  tbe  order,  upon  payment 
ot  coets.  All  concur. 


(m  Uum.  608) 
HOLDEN  T.  STAHKS. 
(SuiHreme  Judicial  Court  of  Massacbuaetta 
Hampden.  Oct  19,  lfi93.) 
BSiX-ESTATB  Agsbt— ComiisstoNB. 
1.  A  real-eetate  agent,  who  procures  a  par- 
chaser  able*  xeady,  and  wUUoc  to  take  the 
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proper^,  and  par  for  It  at  the  price  agreed, 
and  woo  la  prerented  from  doing  bo  07  Mb 
prindpal'B  refusal  to  carry  out  the  contract,  U 
entitled  to  compensation,  though  the  purchaser 
coald  not  Iiave  neea  compelled  to  carry  out  lus 
contract  if  he  had  choaen  to  set  up  die  st&tnte 
of  frauds. 

2.  In  an  action  by  a  real-estate  agent  for 
commissiona,  jdaintifTs  evidence  showed  that, 
two  or  three  years  before  the  sale,  defendant 
had  Terbally  authorized  him  to  sell  the  land  for 
a  named  price;  that,  a  year  later,  defendant 
had  written  plaintiff  a  letter  authorizing  him 
to  make  a  sale  for  $1,800;  that,  just  Before 
the  sale,  plaintiff  telegraphed  defendant  asking 
if  he  would  sell  for  $1,700,  to  which  defendant 
replied  that  $1,800  was  the  lowest  price;  and 
that  plaintiff  immediately  made  a  contract  of 
sale  for  $1,800,  which  defendant  refused  to 
carry  out  Bdd,  that  the  proof  was  suffident 
to  warrant  a  finding  by  the  jury  that  piaintiS 
had  been  employed  to.  make  the  ule. 

Boport  from  snpreme  Judicial  conrt, 
Hampden  coDnty ;  Justin  Dewey*  Judge. 

Action  by  Danld  F.  Holden  asfalnBt 
Georse  H.  StRrks  to  recover  960  alleged 
hy  plaintiff  to  be  doe  blm  under  a  contract 
with  defendant  relatlns  to  the  Rile  of  a 
honae  and  lot  owned  by  defendant.  At 
thp  close  of  the  evidence  the  court  ordered 
n  verdict  for  plaintiff,  and,  by  consent  of 
the  parties,  tbe  case  was  reported  to  the 
supreme  Jadldal  court.  Judgment  on  the 
verdict. 

8.  8.  Taft.  for  plaintiff.  G.  Z»  Gardner, 
for  defendant. 


KNOWLTON,  J.  By  the  terms  of  the 
report,  if  the  verdict  lor  the  plaintiff  was 
warranted  by  any  evidence  which  was 
properly  admitted, It  la  to  stand;  other- 
wise. It  Is  to  be  set  aside,  and  Judtement 
entered  for  the  defendant.  It  was  proved, 
and  not  disputed,  that  the  plaintiff  made 
a  contract  of  sate  of  the  defendant's  hoase 
and  lot  to  one  who  for  a  long  time  after- 
wards was  able,  ready,  and  willing  to 
take  the  property,  and  pay  for  It  the  price 
afcreed,  and  who  was  prevented  from  do- 
ing so  by  the  defendant's  refusal  to  carry 
out  the  contract.  A  payment  of  part  Of 
the  pnrcbase  money  was  made  to  the 
plaintiff,  with  the  Intention  of  thereby 
rendering  the  contract  Irrevocable.  If  the 
plaintiff  wan  authorized  to  make  the  sale 
as  an  agent  employed  by  the  defendant, 
he  la,  under  these  ctrcDmstances,  entitled 
to  compensation,  notwithstanding  that 
the  purchaser  could  not  have  been  com- 
pelled to  carry  out  falB  contract  It  he  bad 
chosen  to  set  up  the  statute  of  frauds.  It 
was  the  defendant's  own  fault  that  the 
sale  was  notconsnmniated.  Cook  v.  I'iske, 
12  Gray,  491;  Desmond  v.  Btebblns.  140 
Ma^H.  339,  6  N.  E.  Rep.  150;  WItherell  v. 
Mnrpby.  147  Mass.  417,  IS  N.  E.  Rep.  215; 
Load  V.Hall, 1041  Maes. 404-407:  McOavock 
V.  Woodllel,  20  How.  221 ;  Kock  v.  Em- 
merllng.  22  How.  G9;  DdcIob  v.  Cunning- 
ham, 102  N.  Y.  678,  6  N.  E.  Rep.  790;  Ed- 
wards V.  Goldsmith,  16  Pa.  St.  48;  Prlck- 
ett  T.  Badger.  1  C.  B,  (N.  S.)  296. 

It  remains  to  Inquire  whether  there 
was  evidence  from  which  the  Jury  might 
find  that  the  plaintiff  made  a  sale  as  the 
agent  of  the  defendant  under  an  employ- 
ment hy  him.  The  evidenre  on  this  point 
1»  Indednlte  and  nnsatisfactury,  but  there 


wan  uncontradicted  testimony  from  tbe 
plaintiff  that,  two  or  three  years  before 
the  sale,  the  defendant,  being  Informed 
that  be  was  a  real-estate  broker,  told 
blm  to  sell  the  property.  It  be  could,  at  a 
price  which  was  named,  and  that  the 
plaintiff  thereupon  made  some  effort  to 
sell  it.  That  afterwards,  nearly  a  year 
before  the  sale,  the  defendant  wrote  him 
a  letter,  which  was  put  In  evidence,  giv- 
ing f  I.SOO  as  the  price  of  tbe  property,  and 
offering  to  pay  him  9&0  It  he  would  sell  It. 
And  that,  Just  before  the  sale,  he  tele- 
graphed to  the  detendant,  asking  if  he 
would  sell  tbe  property  for  |l],700,  and  re- 
ceived In  reply  a  dispatch,  which  was  pat 
in  evidence,  as  follows :  "Portland,  Me., 
April  12,  im.  To  D.  F.  Holdeo :  No: 
eighteen  is  theloweut  I  will  sell  for."  And 
that  thereupon  be  Immediately  made  a 
contract  of  sale  for  f  1,800,  which  tbe  de- 
fendant refused  to  carry  out.  There  la 
evidence  In  tbe  case  which  tends  to  show 
that  there  was  not  a  continuous  employ- 
ment of  the  plaintiff,  but  it  would  serve  no 
useful  purpose  to  review  the  testimony. 
In  our  opinion,  the  Jury  might  v^ell  Qnd 
that  thu  plaintiff  was  acting  under  tbe  au- 
thority of  the  defendant  In  making  tbe 
contract  of  sale,  and  that  be  was  entitled 
to  compensation.  Jndgmeut  on  tbe  ver- 
dict. 


(UB  M.  T.  Bin 

DAVIS  V.  NEW  YORK.  N.  H.  ft  H.  R.  GO. 

(Supreme  Judicial  Court  of  MassachuMtts. 
Hamnden.   Oct  19,  1893.) 

IsJCRT  TO  Raflhoad  Emplotb  —  Nbougevcb  ot 
YlOB  Prinoipai/~As9UUPTion  or  Risk. 

1.  PlaintifF,  a  section  hand,  was  at  work 
oa  the  track,  leaning  over,  and  raying  on  the 
foreman  of  uie  eang  for  warning  of  a^  train, 
and  was  struck  by  one  and  Injured.  Tae  fore- 
man testified  as  to  warnings  given  by  him. 
Plaintiff  testified  that  he  heard  none,  "and  I  am 
not  hard  of  hearing."  Hdd  sufficient  evidence 
to  jastify  a  finding  that  no  sufficient  warning 
was  given. 

2.  A  foreman  of  a  section  gang,  who  docs 
no  work,  but  CHily  looks  on  to  see  how  it  is 
done,  is  a  person  exercising  snperintendence^ 
within  the  employer's  liability  act 

3.  An  engineer  has  control  of  a  train,  so 
tKT  aa  Having  signals  and  slackening  speed  axe 
concerned,  in  cases  of  running  down  or  colli- 
sions, within  the  employer's  liability  act  (sec- 
tion 1,  cl.  3.) 

4.  Plaintiff  was  justified,  when  put  to 
work,  in  relying  on  reeaving  from  the  foreman 
a  warning  of  the  approach  of  any  train. 

5.  Plaintiff  could  not  rely  on  the  fact  that 
under  the  statute  an  approaching  train  should 
have  whistled  when  nearing  the  place  who-e  he 
was  at  work,  and  therefore  he  failed  to  use  his 
eyes  and  ears,  but  the  failure  to  whistle  may 
be  considered  in  oonnectim  with  the  negligence 
of  the  foreman  in  detomining  defendant's  lia- 
bility. 

6.  Plaintiff  did  not  usume  the  risk  oi  the 
foreman's  negligence^ 

Exceptions  from  superior  court,  Hamp- 
den connty;  Justin  Dewey,  Judge. 

Action  by  Patrick  Daria  against  the 
New  York,  New  Haven  &  Hartford  Rail- 
road Company  under  tbe  employer's  liabil- 
ity act.  Judgment  for  plaltttlfl.  Defend- 
ant excepts.  Overruled. 
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J.  B.  Cartfo1i;toF  plabrtlff.  O.-H.  Hearas, 
for  defendant. 

BOLME.S,  J.  This  la  an  action  for  per- 
sonal InJnrleH.  Tbe  plaintiff  was  run 
dowB  by  a  train  while  he  wati  repairing  a 
track  for  the  dBtendaiit,  doing  «ork 
which  required  htm  to  bend  over.  He 
was  facing:  north, and  tbetrain  came  frum 
the  soutL,  so  that,  an  he  contended,  be 
had  to  rely-  on  others  to  warn  hlin  of 
tbblr  approach.  It  was  the  duty  ol  the 
foreman  of  bis  gang,  or  "nection  boss," 
as  be  was  called,  to  warn  him.  Tbe  plain- 
tiff went  to  trial  oo  two  counts*  ander  the 
employer's  UablUty  act,  (St.  18H7,  c  270.) 
tbe  aeeoDd  count  alleslng  that  the  fore- 
man, belnar  a  person  Intrusted  with  and 
exercising  snperlntendence,  etc.,  neKli- 
gently  fMled  to  give  warning,  and  the 
first,  that  the  engineer  ol  the  train  negli- 
gently tailed  to  give  any  warning.  The 
case  ifl  here  od  ezeeptlooB  to  the  Jadge's 
rriosalto  take  the  ease  from  the  Jury,  on 
tbe  nsnal  grounds  that  there  was  no  evi- 
dence of  the  negligence  alleged*  or  of  the 
plain tIB's  due  care. 

The  question  wbetber  there  was  any 
neglect  on  tbe  part  of  the  foreman  is  the 
point  most  argued.  It  depends  on  the 
interpretation  of  tbe  plaintiff's  testimony. 
Tbe  foreman  and  tbe  section  hand  agreed 
that  tbe  foreman  gave  the  nsnal  warning. 
The  plaintiff  testified  asfulluws:  "I  can- 
not tell  abuac  signals  at  the  time  I  was 
struck,  because  I  was  knocked  senseless. 
So  far  as  I  know,  there  was  no  signal  of 
tbe  approaching  engine  given  up  to  tbe 
time  1  was  strnek.  There  was  no  warn- 
ing that  I  know  ol.  In  any  manner,  shape, 
or  form,  by  anybody,  given  to  me  of  tbe 
approach  of  this  engine.  I  did  not  see 
Glynu»  [tbe  foreman,]  or  1  do  not  know 
where  he  was  at  the  time.  I  did  not  bear 
any  warning  of  any  kind,  and  I  am  not 
hard  of  bearing,  either." 

Tbe  last  words  mean  a  good  deal  more 
tban  tbat  this  witness*  memory  Is  a 
blank.  Th^  mean  thial  the  witness  re- 
members that  bis  mind  was  not  reached 
by  a  warning  which  he  was  prepared  for, 
and  which.  If  it  was  given,  was  directed 
towards  bim,  and  had  the  renching  of  his 
mind  as  Its  very  purpose.  0nder  some  clr- 
cafflBtances,  testimony  tbat  a  witness  did 
not  bear  a  sound  Is  not  suffldent  evi- 
dence tbat  It  was  not  made,  (or  It  may 
appear  that  his  attention  was  occupied 
with  other  thin^^,  and  tbat  he  had  no  in- 
terest which  would  pick  out  and  bring 
forward  sitch  a  sign  from  the  confused 
background  of  semiconsciousness.  Hnb- 
hard  v.  Railroad  Co.,  (Mass.)  34  N.  E.  Bep. 
4Ei9.  But  wbere,  as  here,  II  the  sound  was 
made,  the  witness,  lor  outward  or  in- 
ward reasons,  would  have  been  likely  to 
be  aware  of  It,  his  testimony  that  he  did 
not  hear  It  Is  evidence  that  It  was  not 
given.  Menard  v.  Baliroad  Co.,  ISO  Mass. 
886,  887,  23  N.  E.  Rep.  214;  Johauson  v. 
Baliroad  Co.,  153  Uas8..'i8,  59.  26  N.  E.  Uep. 
426;-  Hendrlcksen  v.  Meadows,  154  Mass. 
688,  28  N.  B.  Rep.  1064.  in  the  present  case 
tbe  plaintiff  meant  to  be  understood  by 
the  wurds  "and  I  am  not  harl  of  bearing, 
either,"  as  politely,  bat  definitely,  tak- 
ing Issue  with  testimony  which  heantlql- 


f>ated|  that  tbe  foreman  gave  the  warn- 
ng.  We  have  nothing  to  do  with  the 
credibility  uf  the  story,  of  course,  but  Ic 
our  opinion  this  evidence  was  categorically 
la  favor  of  the  t'lalutiff.  Indeed,  the 
plaintiff's  case  can  be  sustained  on  a  nar- 
rower vronnd.  Bven  if  theforeman*8  tes- 
timony was  believed,  tbe  Jury  well  might 
find  that  his  warning  was  not  effectual, 
and  that  be  bad  no  sufficient  reason  to 
believe  that  It  was  effectual,  and  was  neg- 
ligent for  tbat  reason. 

Tbe  Judge  was  not  asked  to  rnle  that 
there  was  no  evident  tbat  tbe  section 
foreman  was  a  person  Intmsted  with  and 
exercising  superintendence.  Tbe  point 
seems  to  have  received  no  attention,  but 
the  qnestlon  was  put  to  tbe  Jury  inciden- 
tally. There  Is  no  doubt  that  they  were 
Warranted  In  finding  as  they  did.  The 
foreman  himself  testified  that  be  Just 
looked  on,  and  saw  chat  tbe  work  was 
done.  It  seems  to  bare  been  admitted 
tbat  be  was  not  at  work  himself  wltbplck 
and  shovel,  and  tbat  at  least  one  purpose 
of  bis  being  there  was  to  give  warning. 
Thus  the  nature  of  his  occupation  was 
shown  to  be  different  frum  what  a  major- 
ity of  tbe  court  has  thought  proper  to  be 
assumed  with  regard  to  a  section  fore- 
man on  a  hand  car.  In  the  absence  of  other 
evidence  than  tbat  he  was  engaged  with 
one  of  the  hands  In  inspecting  the  track. 
Hbepard  fr.  Railroad  Co.,  158  Mass.  174. 
177,  33  N.  E.  Hep.  508. 

No  serious  complaint  Is  made  of  the  in- 
structions of  tbe  court  as  to  negligence  on 
tbe  part  ol  the  engineer.  Tbe  Jury  were 
told  tbat  tbe  plaintiff  could  not  rely  on 
tbe  failure,  if  there  was  one,  to  give  tbe 
statutory  signals  at  a  whistling  post  In 
tbe  plaintiff's  rear,  as  a  distinct  ground  of 
action,  and  tbat  tbe  duty  to  do  so  was 
imposed  with  reference  toanotber  class  of 
people.  This  seems  to  have  been  nearly 
all  that  was  said  with  regard  to  the  al- 
leged omission  of  the  train  to  give  wam- 
tug  as  a  ground  ol  liability,  Tbe  charge 
probably  was  understood  to  menu  that 
there  could  be  no  recovery  on  tbat  gronnd, 
apart  from  the  all^d  Ittllnreol  tbe  fore- 
man to  do  his  doty. 

n  tbe  Jnry  were  allowed  to  find  against 
tbe  defendant  on  the  first  count,  the  Judge 
did  not  go  further  tban  to  allow  them  to 
consider  the  evidence  tbat  the  track  was 
stra^ht  for  two  miles  or  more,  and  that 
no  precautions  were  taken  on  the  train, 
as  some  evidence  of  negligence  on  part 
of  tbe  defendant.  LonlsvIIle  &  N.  R.  Co. 
V.  Com.,  13  Bush,  388,  S8U;  BallwayCo.  v. 
mattery,  3  App.  Cas.  1155.  1164;  Byrne  v. 
Railroad  Co.,  104  T.862,10  N.  £.  Rep. 
589;  Fnnstou  r.  Railway  Co.,  01  Inwa, 
462,  459,  16  N.  W.  Bep.  618;  June  r.  Rail- 
road Co.,  158  Mass.  79,  82,  83.  26  N.  E.  Bep. 
288;  Taylor  v.  Canal  Co.,  U8  Pa.  St.  162, 
176,8  Atl.  Bep. 43..  No  qnestlon  was  raised 
or  argued  as  to  tbe  engineer  being  a  per- 
son who  had  charge  orcontrol  of  the  train 
within  section  1,  cl.  8,  of  tbe  act.  No 
doubt,  for  many  purposes,  tbe  conductor 
has  thecontrol,(Donfthoe  v.Ballroad  Co., 
163  Mass.  856,  26  N.  E.  Bep.  868;)  but.  It  tbe 
statute  is  to  be  of  any  use  in  cases  of  run. 
ning  down  or  collision,  the  engineer  mnst 
be  regarded  as  tbA  person  In  charge,  so  fai 
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M  giving  elgnala  or  slaftkenlng  speed  at 

the  approach  of  danger  are  concerned, 
(see  Stefte  t.  Railroad  Co..  156  Maaa.  292, 
264,  30  N.  E.  Rep.  117;  Cox  v.  Railway 
Co.,  9  Q.  B.  DIv.  106,  109,  110;  Hajaler  T. 
Railway  Co.,  72  Law  T.  120.) 

With  reference  to  the  plalntUTa  eaee,  this 
ease  might  be  found  aotto  begoveraed 
by  the  decIaloDB  cited  In  Tyler  r.  Railroad 
Co.,  157  Maea.  836.340,  82  N.  E.  Rep.  227, 
aeaertlng  the  obllKation  to  nee  eyes  ae 
well  aa  ears,  even  where  there  Is  a  duty  to 
give  warning  by  sound.  The  defendant 
had  put  the  plaintiff  In  a  position  In 
which  the  more  closely  he  attended  to  his 
doty  the  less  he  was  able  to  be  on  the 
watch,  and  had  pat  a  foreman  there  for 
the  expreaa  purpoae  of  warning  bim.  Un- 
der such  circumstancna  tbe  Jury  well  might 
say  that  tb3  plaintiff  waa  Justlfled  In  rely- 
ing on  the  fureDinn'a  doing  what  the  de- 
fendant  admitted  that  he  waa  bound  to 
do,  and  aald  that  he  did.  A  man  along- 
alde  another  In  thla  way  can  make  aare 
of  hie  warning  being  understood.  The 
case  la  not  like  one  where  the  only  warn- 
ing relied  on  must  come  from  the  train. 
See  Muber  v.  Railroad  Co..  168  MaH8.  86,  32 
N.  E.  Rep.  950;  »teffe  v.  Railroad  Co.,  156 
Mass.  262.  264.80  N.  E.  Rep.  1137;  Ander- 
Bon  V.  Mill  Co..  43  Minn.  424. 426.  44  N.  W. 
Bep.  815;  Wallace  v.  Railroad  Co.,  (N.  Y. 
App.)88N.  £.  Bep.  1069. 

As  we  have  Intimated,  we  do' not  nnder- 
atand  the  InstrnctlonB  to  have  meant  that 
the  iury  were  at  liberty  to  fled  against 
the  defendant  on  the  ground  of  the  failure 
ol  the  train  to  Blgna],and  of  the  plain  tiff's 
having  relied  on  a  warning  from  that 
aource,  without  more.  No  special  atten- 
tion was  called  to  that  possible  view  of 
the  facta.  The  questions  aa  to  the  plaln- 
tUfs  care  were  whether  his  reliance  on  the 
foreman  excused  blra  from  keeping  watch, 
and  whether  the  foreman  did  not  do  bla 
admitted  duty.  If  because  of  the  statute, 
or  for  any  other  reaaon,  the  defendant's 
train  waa  In  the  habit  of  giving  a  signal 
at  the  whtatUng  post,  and  the  plaintiff 
knew  It.  that  would  not  have  been 
enough,,  by  itself  alone,  to  excuse  bIm 
from  the  general  duty  of  using  hla  eyes. 
Shea  T.  Railroad  Co.,  154  Mass.  SI.  27  N. 
E.  Rep.  672;  Aerkfets  v.  Humphreys,  145 
U.S.  418.  421,12  Sup.  Ct.  Rep.  836.  But 
the  Jury  properly  were  Instructed  that  the 
plaintiff  had  a  right  to  depend  upon  his 
knowledge  to  some  extent,  and  that  they 
might  take  the  tact  Into  account,  In  con- 
nection with  the  evidence  that  on  this  oc- 
casion no  sifsnal  waa  given,  aa  bearing  on 
his  case,  litis  v.  Railway  Co.,  40  Minn. 
278.  279.  2R0,  41  N.  W.  Rep.  1040;  Anderson 
V.  Mill  Co.,  42  Minn.  424.  44  N.  W.  Ri^p.  315 ; 
Hnwley  v.  Bailwaj  Co.,  71  Iowa.  717,  29 
N.  W.  Rep.  787. 

It  is  suggeBtnd  that  the  plaintiff  took 
the  risk  of  the  danger.  In  genural,  It  Is 
not  nt^ligent  not  to  anticipate  wrouR- 
ful  negligence  on  the  part  of  a  defendant, 
(Hayes  v.  Hyde  Park,  153  Maan.  514,  2T  N. 
E.  Rep.  522;)  and,  assuming  that  there  Is 
a  difference  Id  the  propoRltlon,  a  workman 
does  not  take  the  risk  that  a  person  in- 
trusted by  hla  employer  with,  and  exercis- 
ing, snperlntendencp.  will  be  npgllgent  In 
the  exercise  of  that  duty.  If  he  were  held 


to  do  so.  the  statute  would  be  madA  of 
no  avail.  Malcolm  v.  Fuller,  152  Mass. 
160,  167.  25  N.  E.  Rep.  83.  See  Smith  v. 
Baker,  [1891]  App.  Cas.  3£>. 

It  Is  not  argued  that  the  notice  was  ]n> 
sufficient.  We  see  no  trouble  with  it. 

Exceptions  overruled. 


cm  lUn.  69B) 

LTNCH  T.  BOSTON  ft  A.  R.  Ca 

(Supreme  Judicial  Conrt  of  Massacfansetti. 
Hampden.  Oct.  19,  1888.) 

Injuxt  to  Evflotx— CoKTBiBUTon  XtsnMncB. 

Where  deceased  was  eteaged  In  dean- 
ing  under  a  switch  bar  in  a  rai&oad  yard,  and 
was  killed  by  a  shnnted  car,  of  the  approach  of 
which  he  Iiad  no  reascm  to  cacpeet  a  warning 
with  catainty,  his  fail  are  to  look  and  liBtoi 
relieves  d^endant  raUxoad  oonQany  from  IShi- 
bUity. 

Report  from  superior  conrt,  Hampden 
county;  Jostln  Dewey,  Judge. 

Action  by  Mary  Lynch,  aflminlstratrlx 
of  Patrick  Lynch,  against  the  Boston  & 
Albany  Railroad  Company,  to  recover 
damages  lor  his  death.  Verdict  ordered 
for  defendant,  and  case  reported.  Judg- 
ment on  the  verdict. 

James  B.  Carroll,  for  plaintiff.  W.  H. 
Brooks,  for  defendant. 

HOL.MG3,  J.  This  case  beara  noma  re- 
semblance to  Davis  T.  Railroad  Co..  S4  N. 
E.  Rep.  1070.  The  plaintiff's  Intestate  waa 
kilkd  while  engaged  In  cleaning  under  a 
switch  bar  lu  the  d^endant's  yard,  the 
work  bdngota  kind  which  naturally  wltb- 
drew  attention  from  apprtiachlng  trains. 
ThediffereneelH  that  in  this  case  there  Is  no 
sufficient  evidence  that  the  defendant  bad 
given  the  deceased  the  right  to  rely  upon 
being  warned,  when  a  train  or  car  ap> 
proached,  In  such  a  way  as  to  excuse  him 
from  using  his  eyes.  The  strongest  testi- 
mony bearing  upon  the  matter  Is  that  of 
ths  section  foreman.  He  says  that  be 
generally  looked  oot  tor  the  men  the  best 
way  he  could,  and  warned  them,  but 
that,  even  if  the  men  were  together,  they 
had  to  look  out  for  themselves,  and,  of 
course,  that  they  had  to  look  out  for 
themselves  when  they  were  In  different 
parts  of  the  yard.  At  the  time  of  the  ac- 
cident the  men  were  separated,  and  the 
deceased  mnst  be  taken  to  have  known 
that  he  waa  not  relieved  from  the  neces- 
sity of  keeping  watch  fur  himself.  If  so, 
he  was  not  free  from  nefillgence  in  falling 
to  do  so.  The  case  la  distinguished  In 
like  manner  from  Maber  v.  Railrund  Co.. 
158  Mbbb.  36.  S2  N.  E.  Rep.  95U,  where  the 
deceased  had  a  right  to  rely  on  t>eing 
warned  by  a  telltale  of  the  approach  to  a 
bridge,  and  from  Magulre  v.  Railroad  Co., 
146  Hasa.  379,  882, 16  N.  E.  Rep.  904.  where 
there  was  an  Implied  assurance  that  the 
use  of  the  track  was  suspended.  See.  also. 
Railway  Co.  v.  Levalley.  36  Ohio  St.  221; 
Vose  V.  Railway  (^o.,  2  Hnrl.  A  N.  728. 

What  we  have  said  with  reference  to  « 
warning  from  the  foreman  applies  also. 
In  our  opinion,  to  a  warning  from  the  car. 
Although  we  fear  that  on  this  point  we 
are  at  variance  with  Railway  Co.  v.  Mur- 
phy, (Ohio,)  88  N.  E.  Bep.  403,  we  are 
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compelled  to  tblnk  tbat  the  deceaeed  bad 
no  ri^ht  to  abandoD  the  use  ot  bis  own 
ejeid,  and  to  rely  apon  being  warned  from 
every  car  that  miffbt  lie  stanated  or  kicked 
npon  the  track  where  tae  was  working, 
we  do  not  perceive  that  he  had  reaaun  to 
expect  any  Bucb  wamiDK  with  certainty; 
bat,  if  he  had,  the  only  warning  that  he 
conid  expect  was  a  shoat  as  the  car  drew 
Dear,  and  this  woald  not  have  been  eutfl- 
cient  to  warrant  hts  not  uslnE  hie  eyeo, 
and  relying  on  his  eara  alone.  Still  leaa 
conId  he  rely  upon  tbeear  being  stopped  In 
time  after  it  staoald  be  discovered  that  be 
was  not  going  to  get  oat  of  the  way 
The  case  Is  not  so  strong  (or  the  plaintiff 
as  If  the  deceased  had  been  ran  down  by 
an  engine,  which  ordinarily  woald  have  a 
man  on  th«  lookout.  See  Shea  v.  Rail- 
road Co.,  154  Mass.  SI,  27  N.  E.  Rep.  672; 
Aerkfets  V.  Hampfareys,  145  U.S.  418,4^1, 
18  Bop.  Gt.  Rep  886.  It  Is  not  nseessary 
to  consider  wbetber  any  evidence  can  be 
discovered  of  negligence  on  the  part  o(  a 
person  who  bad  charge  or  control  of  a 
train,  (see  Devlne  t.  Railroad  Co.,  [Mass.] 
84  M.  E.  Rep.  53!),)  or  of  other  neglect  on 
the  part  of,  or  Jmpatable  to,  the  defend- 
ant. If  the  deceased  was  negligent,  ot 
coarse  no  aetlon  can  be  maintalDed,  either 
nnder  St.  1887,  c.  270,  S|  1,  tf,  or  ander  Pub. 
St.  c.  112,  S  212,  as  amended  by  Bt.  1888,  c. 
248. 

Jadgment  on  the  verdict. 


(15»  Maaa.  &37) 
HcOABTHT  T.  PROVIDENT  INSIITCr- 

TION  FOB  SAVINGS. 
(Snpreme  Jadifdal  Court  of  MnsBaehnsetts. 
Suffolk.  Oct  iS,  1888.) 
Bask  Deposits  —  Patmhnt  to  "Weono  i*BB80ir— 

KSOWLBDGB  OT  TrOST— LlABlUTIBS. 

D.  assl^ed  her  deposit  in  a  saTings 
bank  to  plaintiff,  in  trast  for  cntafn  purposes, 
at  the  same  time  giving  him  her  deposit  Dock. 
Hie  bank  objected  to  the  form  of  tJus  assign* 
meat  and  it  was  agreed  between  it  and  plain- 
tiff that  It  should  par  no  attention  thereto  till 
it  heard  from  him  further.  Subeeqaentlr  D. 
obtained  the  book  from  plaintiff,  under  the  pre- 
text that  she  wished  to  examine  it,  and  then 
d^ivered  it.  t(^ther  with  an  assignment  of  the 
fund,  to  B.,  who  collected  the  fund  from  the 
bank,  and  immediately  redepo^ted  it  by  itself 
in  her  own  naaie  as  "trustee  for  D."  FlaiDtiff 
then  notified  the  bank  that  he  claimed  the 
fund  undra  his  earli^  assignment,  but  the 
bank  paid  it  to  B.  Held,  that  the  oank  was 
liable  to  plaintiff  for  the  fund  so  paid  to  B. 
with  knowledge  of  the  former's  daim  thereto. 

Appeal  from  superior  court,  Saffolk 
eoaaty;  John  W.  Hammond,  .lodge. 

Action  by  Daniel  McCarthy  against  the 
Provident  Inittltatlon  for  SavlngR,  a  cor- 
poration, and  others.  From  a  decree  In 
favor  of  plaintiff.  Bald  corporation  ap- 
peals. Affirmed. 

F.  0.  Welch  and  Charles  H.  Tyler,  tor 
appelant.  Muiweli  ft  Hadaon,  for  ap- 
pellee. 

BARKER,  J.  The  defendants  do  not 
object  to  the  form  of  the  action,  and  tbe 
superior  court  has  treated  It  as  a  suit  in 
eqnlty,  brought  by  a  trastee  to  reach  and 
preserve  for  his  trust  property  which  Is 
v.34N.s.no.23— 68 
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part  of  tbe  corpus  of  his  trust  fund,  and 
which  has  been  diverted  from  it  by  the  de- 
fendant Barron  while  held  by  the  defend- 
ant bank,  with  notice  that  It  belonged  to 
tbe  trust,  and  was  claimed  by  tbe  [dain- 
tiff  as  trustee.  The  bank  contends  that 
the  case  Is  merely  an  attempt  to  roliect 
from  It  a  second  time  a  deposit  which,  in 
accordance  with  rules  assented  to  by  the 
depositor,  it  has  once  paid  in  good  faith 
apoo  presentation  and  surrender  of  the 
deposit  book.  Tbe  cose  Is  here  upon  the 
appeal  of  the  bank  from  a  final  decree  ad- 
judging It  to  pay  to  the  plaintiff  a  certain 
sum  with  costs,  and  there  Is  a  report  of 
facts,  made  In  accordance  with  tbe  provi- 
sions of  St.  1888,  c.  22S,  §  7.  As  no  requests 
for  rulings  and  no  rnlings  of  law  are  re- 
ported, the  question  for  decision  Is  wheth- 
er tbe  decree  is  justified  by  the  pleadings 
and  the  tacts  reported. 

The  property  now  in  controversy  was 
ou  February  8. 1890,  a  deposit  In  the  de- 
fendant bank  in  the  name  ot  Sarah  Dono- 
van, she  having  the  deposit  book.  By 
an  Instrument  of  tbat  date  she  assigned 
the  deposit  ot  which  the  book  was  the  evi- 
dence and  the  deposit  book  to  the  plain- 
tiff In  tnist,  anddellvered  toblm  the  book. 
He  gave  notice  to  the  bank  of  the  asslgu- 
msnt  and  of  the  trust,  and  requested  It  to 
transfer  the  deposit  to  himself,  but  the 
bank  refused  to  make  tbe  transfer  with- 
out an  order  in  the  oaaal  form,  alleging  as 
a  ground  tor  the  refusal  that  by  making 
the  transfer  upon  the  authority  ot  the  in- 
strument of  February  8, 1890,  it  might  It- 
self be  chargsd  with  theexecntlon  uftbe 
trusts.  Tliis  was  early  in  March,  1800, 
and  the  result  of  the  Interview  at  that 
time  between  the  plaintiff  and  the  officers 
ot  the  bank  was  that  It  need  pay  no  at- 
tention to  the  assignment  until  It  heard 
farther  from  the  plalDtltf.  About  the  18th 
or  19th  of  tbe  following  May  the  plaintiff, 
at  Sarah  Donovan's  reqaest,  let  ner  take 
thebankbookto  look  Itover;  and  on  May 
2l8t  she  left  bis  house  without  returning 
tbe  book  to  him,  and,  taking  tbe  book 
with  her,  went  to  live  with  the  defendant 
Mrs.  Barron.  On  May  2(tth  she  signed  an 
order  directing  the  bank  to  pay  the  sum 
of  f9>j0  to  Mrs.  Barron,  and  to  charge  tbe 
same  to  tbe  aeconnt  of  the  book,  and 
delivered  the  order  and  the  buck  to  Mrs. 
Barron.  On  June  2d  Mrs.  Barron  pre- 
sented the  order  and  tbe  book  to  thebank, 
and  was  paid  the  fi)80,  and  redepoftlted 
that  sum  in  the  bank  In  the  name  of  "An- 
nie C.  Barron,  trastee  for  Harah  Dono- 
van," rec^vlng  a  new  deposit  book  there- 
tor.  On  the  next  day,  upon  another  or- 
der, dated  June  8,  1890,  and  signed  by 
Sarah  Donovan.  Mrs.  Barron  drew  the 
balance  of  tbe  original  deposit,  and  sar- 
rendered  the  original  book.  Afterwards, 
on  tbe  sameday.tbfl  plaintiff,  having  been 
Informed  of  the  transfer  ot  the  |t980,  went 
again  to  the  bank  with  the  Instrument  of 
Fehmary  8th,  and  left  a  copy  thereof,  and 
gave  notice  tbat  be  claimed  under  it,  and 
was  told  tbat  tbe  account  bad  been  closed, 
and  that  bis  claim  could  not  be  recog- 
nised. After  June  8, 1800,  tbe  bank,  not 
heeding  tbe  claim  ot  the  plaintiff,  paid  to 
Mrs.  Barron  the  f!)80  which  she  had  de- 
posited on  Jane  2d  in  ber  name  as  trns- 
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tee  for  Sarab  Donoran.  Before  this  anlt 
was  broufEbt,  Sarah  Donovan  ftled,  aod 
Mrs.  Barron  waa  appointed  executrix  of 
her  will.  We  are  not  ioformed  wlien  the 
Bolt  was  begun,  bat  do  defense  of  lachee  is 
claimed.  It  does  not  appear  wheD  Mrs. 
Barron  withdrew  tbe  sum  of  f9H0,  nor 
wbat  dlBpoattlon  sbo  has  made  (tf  It.  Per- 
sonally,  and  as  execntrix,  she  flies  an 
auswer,  dlsclalinlng  any  lotereet  In  tbe 
controversy.  Tbe  facts  foand  are  not 
ntated  with  entire  clearneHs,  bat  our  inter- 
pretation of  the  last  two  paragraphs  of 
the  report  is  that  the  hank  watt  in  fact  no- 
tified on  June  S,  189U,  that  the  $980  de- 
posited on  June  3, 1890,  in  tbe  name  of 
Annie  C.  Barron,  trnstee  for  Sarah  Dono- 
van, by  a  tranatar  under  her  onler  of  May 
26,  1890,  was  part  of  the  plaintiff's  trust 
fund,  and  that  It  was  claimed  by  him  as 
trustee:  and  that,  after  such  notice,  an<l 
dierPKarding  It,  the  hanlc  paid  the  money 
til  Mrs.  Barron.  WhilR  It  in  troe  that  tbe 
Interest  which  Sarah  Donovan  bad  In  the 
orlKlnal  d^odt  waa  not  an  interest  In 
any  partlcolar  money  or  fund,  as  held  In 
Kimball  t.  Lelaud.UO  Mass.SZ?,  (see.alao. 
l^wis  V.  TuHtltution,  148  Mass.  235, 19  N. 
£.  Rep.  3({6,)  it  is  plain  that  snch  deposits, 
with  the  hank  books  by  which  they  are 
represented,  maybe  conveyed  In  trust, and 
become  part  of  a  trust  estate.  Upon  the 
facta  found  In  the  report,  tbe  delivery  of 
the  book  by  Mrs.  Donovan,  and  the  as- 
signment from  her  to  the  plaintiff,  save 
to  him  In  trnat  a  complete  title  to  the 
book  and  to  the  fond  represented  by  it. 
See  Fobs  V.  Bank,  111  Maes.  285;  Davis  v. 
Ney.  125  Mass.  690.  But  as  he  did  not 
keep  poBHession  of  the  deposit  book,  bat 
save  Mrs.  Donovan  an  opportunity  to  de- 
liver It  to  Mrs.  Barron,  with  an  order  for 
payment  to  her,  It  may  be  c<inceded  that 
the  plaintiff  would  have  no  claim  aKalnst 
thebnnk  were  it  not  for  the  redepoalt  of 
tbe  f 980  on  June  2. 1890,  in  the  name  of 
Annie  C.  Barron,  trustee  for  Sarah  Dono- 
van, and  for  the  notice,  given  to  tbe  bank 
on  the  next  day,  that  the  plaintiff  claimed 
tbe  money  as  a  part  of  his  trust  noder  tbe 
Instrument  of  February  8,  1890.  It  the 
transaction  of  Mrs.  Barron  with  the  bank 
had  dotted  with  ihe  withdrawal  of  the 
orifiiinal  deposit,  tbe  bank  would  have 
been  protected  from  any  claim  un  tbe  part 
of  the  plaintiff,  both  by  its  by-lnwe  and  by 
tb«>  fact  that  tbe  plaintiff  had  fflven  ita 
offleera  to  understand  that  it  need  pay  no 
attention  to  the  assignment  to  him  nntll 
It  heard  further  from  him.  He  had  given 
the  bank  no  further  notice,  and  nntll  hla 
ttecond  notice,  given  on  June  3, 1N90,  It  was 
Justified  in  allowing  Mrs.  Barron  to  with- 
draw the  money  upon  presentation  ol  the 
book,  accompanied  by  Mrs.  Donovan's 
order.  See  Levy  r.  Bank.  117  Mass. 
Uoldrick  T.  Bunk.  123  Mass.  820;  Doulan 
V.  Institution,  127  Maus.  183:  KIroins  v. 
Bank,  141  Mass.  33,  0  N.  E.  Rep.  242. 

The  right  of  tha  plaintiff  rests  upon  the 
transactioDS  subsequent  to  the  with- 
drawal of  the  9980.  It  Is  the  right  which 
a  trustee  has  In  equity  to  follow  trust 
property  Into  the  bands  of  one  who  takes 
or  holds  It  with  knowledge  of  the  trust, 
and  who,  nutwitbstanding  such  knowl- 
•edg»,  and  in  denial  ol  tbe  trnstee'a  right. 


participates  In  diverting  the  property 
from  the  purposes  of  the  trust.  Tbe  doc- 
trine Is  thus  stated  in  Story's  Equity  Ju- 
risprudence. (IStb  Ed.,  p.  549:)  "Trusts 
are  enforced  not  only  against  those  per- 
sons who  are  rightfully  possessed  of  trust 
property  as  traetees,  but  also  against  all 
persona  who  come  Into  possession  of  tbe 
property  bound  by  the  trust,  with  notice 
of  the  trust;  and  whoevur  so  comes  into 
possession  Is  considered,  as  bound,  with 
respect  to  that  special  property,  to  tbe 
execution  of  tbe  trust:"  reference  being 
made  tn  Thorcdlke  v.  Hunt,  8  De  Gex  & 
J.  663;  Hopper  v.  Conyers,  12  Jur.  (N.  S.) 
328 :  Hill  V.  Curtis,  L.  B.  1  Bq.  90 :  Rayner 
V.  Koebler.  L.  R.  14  Eq.  204.  That  une. 
upon  receiving  a  deposit,  has  contracted 
to  redeliver  It  to  tbe  depositor,  does  not 
Justify  such  a  redelivery  after  notice  that 
tbe  deposit  Is  the  property  of  a  third  per- 
son: and  tbe  true  owner  may,  by  taking 
proper  measures,  compel  delivery  or  pay- 
ment to  himself.  The  right  to  maintain 
replevin  Is  often  tbvs  foaoded,  and.  If  the 
property  deposited  was  money,  an  action 
of  contract  may  be  maintained  by  the 
true  owner  against  the  depositary.  Hc- 
auskey  v.  Institution,  103  Mass.  300.  In 
case  of  a  deposit  lu  a  savings  bank  by  one 
person  in  trust  for  another,  a  specific  con- 
tract between  the  depositor  and  the  bank 
that  the  latter  shall  bold  the  fund  for  tbe 
benefit  of  the  person  of  whom  the  depoa- 
itor  Is  said  to  be  trustee  does  not  pre- 
clude the  depositor  from  recovering  the 
deposit  for  his  own  use  It  he  Is  in  fact  the 
real  owner.  Parkman  v.  Bank,  151  Mass. 
218,  24  N.  E.  Rep.  43,  and  cawes  cited.  In 
this  case,  after  tbe  notice  nt  June  3, 1S90, 
the  bank  stood  In  the  same  position,  with 
reference  to  the  plaintiff  and  to  the  prop- 
erty represented  by  the  new  deposit  book, 
and  to  Mrs.  Barron,  in  which  any  person 
would  have  stood  who,  having  received 
money  on  deposit  from  Mrs.  Barron,  waa 
notified  that  it  was  lu  fact  a  portion  of 
the  plalntlO's  trust  property,  nod  that  he 
claimed  It  aa  each.  If  the  plaintiff  might 
have  sued  Mrs.  Barron  at  law,  and 
"trusteed  "  the  bank, that  wusnot  bis  only 
remedy.  Mrs.  Barron,  lu  her  transactlona 
with  the  bank,  purported  to  act  as  a  true- 
tee  for  Sarah  Donovan ;  and  the  question 
whether  she  or  tbe  plaintiff  ahould  hold 
the  fund  Is  plainly  one  of  which  the  court 
has  Jurisdlctinn  in  equity.  The  bank  had 
knowledge  from  thetranaaction  Itself  that 
It  waa  rrteivlng  from  Mm.  Barron  funda 
held  In  trust  for  Mrs.  Donovan.  When 
it  received  tbe  notice  of  June  3d  from  the 
plaintiff.  It  already  knew  that  tbe  $.980 
redeposlted  by  Mrs.  Barron  as  trn8te«  for 
Hurah  Donovan  was  the  Identical  money 
which  she  had  on  the  prevluns  day  drawn 
upon  the  orrler;  and  tbnt  It  waa  a  frost 
fund;  and  the  plalntlff'K  notice  must  be 
tiiken  to  have  informed  ft  that  the  pf>aseii- 
slon  of  the  fund  had  been  wrongfully  ol>- 
tHlned  by  Mrs.  Barron,  and  that  Its  own- 
ftrshtp  was  In  tbe  plaintiff  aa  the  true 
trustee.  Nothing  occurred  to  deprive  the 
fund  of  its  identity.  If  It  then  tMluuKeil 
to  the  plaintiff  as  trustee.  It  remained 
his  property;  and  by  the  notice  of  June 
3d  the  bank  was  lullychargedwltb knowl- 
edge of  that  fact. 
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It  is  Dot  necesaary  to  cooBlder  what 
would  have  been  the  effect  If  the  mouey 
bad  been  mingled  by  MrR.  Barrou  with 
other  funds.  The  plaintiff 'o  notice  of  June 
8d  was  H  Bnffleient  demftnd  tor  property 
then  In  the  poefweelon  of  the  bank,  and 
clearly  Identified  and  dlutiogulabed ;  and 
the  banli  1b  answerable  to  htm  for  hav- 
ing, in  disregard  of  bla  notice,  snbaequeut- 
ly  paid  over  to  Mrs.  Barron  the  money 
which  the  plaintiff  claimed,  and  tn  which 
the  decree  bae  eatabllahed  Ma  title.  To 
thlHaepectot  the  caee  the  by-laws  eon- 
cernlng  lost  boiik?  do  not  apply.  Decree 
affirmed. 


(159  Mu&  498) 

BLISS  T.  OEOSIEH  et  a!. 
(Supreme  Judicial  Court  of  MassachasettB. 
Hampden.   Oct  IG,  1803.) 

YKAVDVIXST  CoHVITAKOBS  —  £7lOWLBDei  OV 
GlUSTBB— HOBTOAGB  ON  ArTBR-ACQVIRBD  CHAT^ 
TBLB. 

1.  Unda-  Pnb.  St  c.  157.  |  98.  which  pro- 
vides that  a  sale,  assignment,  or  conveyance 
by  an  insolvent,  "not  !n  the  usual  and  ordinary 
conrse  of  business  of  the  debtor,"  is  prima  facie 
evidence  that  the  pnrchaser,  assignee,  or  trans- 
feree had  ground  to  believe  him  insi^vent  It 
mast  appear  that  the  tzanaaetlon  was  not  ac- 
cording to  the  usual  and  ndlnaiy  oourae  ot 
business  of  the  perticolar  person  whose  con- 
veyance is  the  subject  of  investigation;  not 
that  such  transactions  are  unusnol  in  the  gen- 
eral conduct  of  business  throughout  the  com- 
munity. 

2.  The  fact  that  a  mortgagee  of  after-ac- 
quired chattels  had  reasonabTe  grounds  to  be- 
lieve the  m<»tgagor  insolvent  when  he  took 
possession  does  not  affect  bis  rights,  as  against 
other  creditors,  where  he  had  no  grounds  for 
such  belief  when  the  mortgage  was  executed. 

Report  from  anperlor  coort,  Hampden 

county. 

Action  ol  tort  by  Henry  C  Blhie.  as- 
algnee  in  Insolvency  of  Isaac  Faulkner, 
againat  Charles  B.  Croster  and  others, 
for  the  conversion  of  certain  personal 
property  described  tn  a  certain  mortgage 
given  by  said  Faulkner  to  defendants. 
The  court  found  for  defendants,  and  plain- 
tiff appealed,  and  at  the  request  of  the 
parties  the  case  was  reported  to  the  su- 
preme Judfdal  court.  Jadgment  on  the 
fiuillng. 

The  report  Is  as  follows : 

"Itappeared  In  evidence thatauld  Fsnlk- 
ner,  between  the  20tb  day  of  Untober,  1S91, 
and  the  19th  day  of  May,  1892,  executed 
four  chattel  mortgagee  covering  substan- 
tially all  his  property,  inclnillng  his  honse- 
hold  effects.  On  said  19tbday  of  May  said 
Faulkner  pnrcbasad  of  the  defendants, 
and  took  a  bin  of  sale  therefor,  *  the  entire 
stock  of  goods  and  fixtures  In  the  store  on 
the  corner  of  i^cbool  and  Summit  streets, 
in  VVest  Springfield,  and  lot  of  Ice,'  accord- 
ing to  an  Inventory  to  be  annexed  tu  said 
bill  of  sale;  and  also 'one  bay  horse,  six 
years  old,  and  one  express  wagon.'  This 
bill  of  sale  also  contained  a  lease  of  the 
prpmiaes  from  the  dafendanta  to  said 
Faulkner  fur  one  year  at  a  rental  of  f  25 
per  month.  Said  Fanlhnerpaid  no  money 
to  the  defendants,  but  gave  them  a  chattel 
mortgage  to  secure  the  payment  of  the 
parchase  money  ($1,36-^.6.^) 'In  weekly  in- 
stallments of  f  26  each,  beginning  May  23, 
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1B92,  without  interest,  provided  InbtalU 
ments  are  paid  at  maturity  of  each  Install- 
ment,* covering  all  the  property  described 
In  the  bill  of  sale,  and  substantially  all 
the  property  deocribed  In  the  other  four 
mortgages,  except  his  hoasebold  effects. 
It  also  contains  this  clause:  'This  mort- 
gage Is  alsu  to  cover  goods,  wares,  and 
merchandise  which  I  may  hereafter  pur- 
chase and  place  tn  said  store  during  tbe 
routlnuanceof  this  mortgage.  Permission 
Is  given  to  sell  said  stock  of  goods  In  tbe 
ordinary  conrse  of  retail  trade,  provided 
the  stock  li  kept  fairly  up  to  preaent  In- 
ventory.* This  mortgage  and  the  bill  of 
sate  were  executed  at  the  same  time,  and 
bear  theeame  date,and  the  mortgage  was 
duly  recorded.  At  the  snme  time,  aa  ad- 
ditional security  for  the  payment  of  said 
purchase  money,  and  as  a  part  of  the 
same  tranaactlun,  said  Faolkner  exeented 
an  assignment  as  follows:  '  lu  cunsldwa- 
tlun  of  one  dollar  and  other  valnable  con* 
sideration  to  me  paid  byCroaier  Brothers, 
of  West  Springfield,  Mass.,  I  hereby  trans- 
fer and  assign  to  said  Crosier  Brothers  all 
my  right,  title,  and  interest  in  and  to  all 
accounts  due  me  and  pertaining  to  tbe 
meat  business  lately  carried  on  by  me,  and 
also  to  any  and  all  aoconnts  which  may 
hereafter  become  due  me  in  my  meat  and 
grocery  business  as  now  carried  on  by  me, 
with  full  power  and  authority  to  collect 
the  same  in  my  name,  by  suit  or  other- 
wise, until  my  Indebtednras  to  said  Crosier 
Brothers  is  fully  paid.  Witness  my  hand 
and  seal  tbU  lUth  day  of  May,  1892.  I.  N. 
Faulkner.  [Seal.]  Charles  House.'  After 
.the  payment  of  six  weekly  installments, 
(fl.'>0,)  said  Faulkner  defaulted,  and  ran 
away.  July8, 1H93,  the  defendants  duly 
served  a  notice  of  their  intenti<m  to  fore- 
close their  mortgage  under  the  proTlsions 
of  sections  7  and  9  of  chapter  193  of  tbe 
Public  Statutes,  and  aald  notice  was  re> 
corded  In  the  town  clerk's  office  of  West 
Springfield.  July  9, 1892.  The  d^endnnts 
then  took  poKaeseion  of  the  property  de- 
scribed In  their  mortgage,  (except  BDCh 
part  of  It  as  was  claimed  by  tbe  owners 
of  the  four  prior  mortgages,)  and  also  of 
the  books  of  account  used  by  Faulknnr  In 
his  business.  On  the  29th  day  of  July, 
1892,  said  Faulkner  was  deftlared  insol- 
vent, and  thereupon  the  plafntlH  was  duly 
appointed  assignee  of  hie  estate.  It  was 
agreed  that  after  the  date  of  the  defend- 
ants* mortgage,  and  bdore  the  notice  of 
foreclosure,  said  Faulkner  purchased  and 
added  to  his  stock  goods  to  the  value  of 
f75.  The  defendants  testified  that  they 
did  not  examine  the  town  clerk's  record 
of  mortgages  as  to  Faulkner's  property, 
either  before  or  at  the  time  of  sale  to  him 
by  them,  and,  as  a  matter  of  fact,  they 
had  no  knowledge  of  any  outstanding 
mortgaKes  upon  liis  property,  and  at  tbe 
time  of  tbe  transaction  he  told  them  there 
were  no  mortgages  on  hie  property.  At 
tbe  trial  of  the  case,  evidence  was  Intro- 
duced by  the  plaintiff  and  defendants,  np- 
un  which  I  found  aa  facts  that  said  Fanlfc- 
ner  was  insolvent  on  the  19tb  day  of  May, 
1992,  being  the  day  when  said  sale  took 
place;  that  the  mortgage  and  usslgDment 
referred  to  were  given  by  tbe  mortgagor 
in  the  nana)  and  ordinary  eunru  of  bis 
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liUBineBs;  that  he  had  at  the  time  of  ^v- 
iug  the  Bame  no  liitentlonuf  going  into  ta- 
ttolTency,  ur  any  purpose  of  Tlolatlng  any 
of  the  provlHloDH  of  law  relating  to  in- 
Bolveacy  In  giving  the  nald  mortgage  and 
aaaignment,  but  expected  to  coutluae  in 
the  prosecution  of  bis  bupIneBu;  that  he 
gave  the  same  tor  a  present  valuable  con- 
sideration, and  tbat  tbe  defendants,  when 
they  received  the  same,  did  not  know  or 
bare  reason  to  believe  that  tbe  mort- 
gagor was  InBolvent,  or  In  contemplation 
of  InsolvPDcy,  or  that  tbe  same  was  made 
in  violation  of  tbe  Insolvency  laws. 

"The  plaintiff  requested  me  to  find  and 
rule  as  follows:  (1)  Plaintiff  aslis  the 
conrt  to  rule  as  a  Judicial  question  that 
tbe  aaaignnieot  aud  mortgage  to  Crosier 
Brothers  amounted  to  prima  fade  evi- 
dence of  groands  of  belief  In  Crosier  tbat 
Faulkner  was  at  tbe  time  insolvent,  or  in 
contemplation  of  Insolvency,  and  that  the 
ronveyance  was  void,  onder  sections  86. 
98.  c.  167.  Pnb.  Kt.  (2)  That  as  a  qnestlon 
of  tact  said  mortgage  and  assignment  as 
made  amounted  to  such  prima  facie  evi- 
dence, (y)  That  the  facts  were  aocb  tbat 
Crosier  was  put  upon  bla  inquiry,  and  is 
chargeable  witb  what  an  inquiry  would 
baTft  developed.  (4)  Tbat  tbe  record  of 
tbe  mortgage  was  notice  to  Crosier  n[ 
tbe  Import  of  the  mortgagee.  (5)  That 
tbe  murtftnge  and  assignment  were  nut 
In  tbe  usual  and  ordinary  course  of  tbe 
business  of  tbe  debtor,  and  that  tbey  put 
tbe  burden  upon  tbe  defendant  to  show 
that  Faulkner  was  not  insolvent,  or  in 
contemplation  of  Insolvency  at  tbe  time, 
and  that  Crosier  bad  not  grounds  of  be- 
lief of  sQcb  Insolvency.  (6)  Tbat.  If  the 
mortgaee  and  transfer  were  out  uf  tbe 
ordinary  course  of  Faulkner's  business, 
tbat  fact  is  prima  facie  evidunce,  and.  if 
uncontrolled,  sufficient  that  tbe  defend- 
ants bad  reasonable  cause  to  believe  ttiat 
Faalkner  was  Insolvent,  or  In  contempla- 
tion of  insolvency,  and  that  the  transac- 
tion was  void,  under  sections  96,  98.  c.  157. 
(7)  That,  Independent  of  the  evidence  of- 
fered by  tbe  defendant  as  to  the  Insolvency 
of  Faulkner,  if  the  conrt  find  tbat  the 
transfer  In  mortgage  of  property  was  not 
In  the  usual  and  ordinary  course  of 
business  ot  the  debtor,  the  prima  facie 
ground  of  belief  at«sumed  by  the  statute, 
If  uncontrolled,  carries  witb  It  a  presump* 
tlon  that  Faulkner  was  insolvent,  orln 
contemplation  ot  Insolvency,  and  that  tbe 
transaction  was  void.  (8)  Thatll  itappear 
that  Faulkner  was  insolvent  at  tbe  time 
Crosier  took  possession,  and  tbat  Crosier 
then  bad  reasonable  grounds  to  believe 
blra  insolvent,  tbe  property  acquired  sub- 
sequent to  the  date  ot  tbe  mortgage  can 
only  be  held  by  Crosier  as  a  plmlge  could ' 
be  held  If  taken  at  tbe  time  tn  security  for 
the  debt,  and  tbat  tbe  defendants  were 
subject  to  any  disability  arising  from  the 
Insolvency  of  Faulkner  at  tbe  time  of  the 
taking  possession.  (9)  Tbat  under  the 
clause  in  the  original  mortgage  engaging 
or  providing  tbat  Faulkner  sbould  turn 
over  after-acquired  property  to  Crosier, 
there  cannot  be  Justified  a  payment  of  the 
debt  In  property,  (Insolvency  having  in- 
tervened.) any  mora  than  a  payment  of 
the  debt  In  money.  (10)  Tbat  utter  ac- 


tual Insolvency  tbe  execution  of  an  execu- 
tory contract  to  pay  a  debt  by  after-ac- 
quired property  Is  egually  as  void  as  tbe 
performance  en  the  debtor's  promise  to 
pay  the  debt  in  money.  (11)  That  on  tbe 
facts  the  plaintiff  is  entitled  to  recover 
the  value  of  tbe  property.  (12)  The  as- 
signment to  Crosier  amounted  to  a  pref- 
erence. The  4th,  6th.  and  7th  requests 
were  given  by  me,  and  the  others  denied.* 

H.  O.  Bliss,  for  plaintiff.  T.  M.  Brown 
ond  J.  G.  Dunning,  lor  detendanta, 

ALLEN,  J.  1.  Tbe  first  question  arises 
upon  the  retasal  of  tbe  court  to  rule  **  tbat 
the  mortgage  and  assignment  were  not  in 
the  usual  and  ordinary  course  of  busloess 
ot  tbe  debtor,  and  tbat  tbey  put  tbe  bur- 
dni  on  the  defendant  to  sbow  tbat  Faulk- 
ner was  not  Insolvent,  or  in  eontempla- 
tlon  of  insolvency,  at  the  time,  and  that 
Crosier  bad  not  grounds  ot  belief  of  sucta 
insolvency."  The  request  for  tbis  ruling 
rested  upon  tbe  provision  In  Pub.  St.  c. 
157,  §  98,  that  "It  such  sale,  asslKnment, 
transfer  or  conveyance  is  not  made  in  tbe 
usual  and  ordinary  course  of  business  of 
tbe  debtor,  that  fact  shall  be  prima  facie 
evidence  of  such  cause  of  belief."  In  order 
to  avail  himself  ot  this  provision,  it  was 
incumbent  on  the  plalntltt  to  make  it  ap- 
pear that  the  transaction  was  not  accord- 
ing to  the  usual  and  ordinary  course  of 
business  of  tbe  particular  i»enion  whose 
conveyance  was  tbe  subject  of  Investiga- 
tion,— ^tbatls,  ot  Faulkner;  not  tbat  such 
transactions  were  unusual  In  the  general 
conduct  of  business  throughout  the  com- 
munity. Nary  v.  Merrill,  8  Allen,  451. 
This  obviously  presented  a  question  ot 
fact.  There  may  be  cases  where  a  court 
can  say  tbat  upon  all  the  evidence  no 
other  conclnsion  is  warranted  except  that 
the  sale  ur  conveyance  was  manifestly 
out  of  tbe  debtor's  usual  course  of  busi- 
ness. See  Nary  v.  Merrill,  supra;  Wal- 
brun  V.  Babbitt,  16  Wall.  577;  Buffum  v. 
.rones,  144  Mass.  29.  10  N.  E.  Rep.  471.  In 
the  present  case,  upon  tbe  tacts  disclosed. 
It  was  not  tbe  duty  of  the  Judge  to  rule  as 
matter  of  law  tbat  tbe  mortgage  and  as- 
signment were  outside  of  tbe  usoal  and 
ordinary  course  of  Fanlkner'a  business. 
Not  enough  facts  are  reported  to  tnke  the 
case  out  of  tbe  general  rule,  which  Is  tbat 
the  question  should  be  treated  as  a  ques- 
tion ot  fact,  and  determined  accordingly. 
Lelgbton  v.  Morrill,  158  Mass.  — .  34  N.  £. 
Bep.  266;  Killam  v.  Peirre,  168  Mass.  S(I2. 
27  N.  E.  Rep.  m:  Bridges  v.  Miles.  152 
Mass.  249.  25  N.  E.  Rep.  461 ;  Stevens  v. 
Fierce,  147  Mass.  510,  514,  18  N.  E.  Rep. 
411 ;  Uuff  jm  v.  Jooee.144  Mass.  29, 10  N.  B. 
Bep.  471;  AMen  v.  Marsh,  97  Mass.  160. 
Tbe  report  of  Ihe  facta  In  evidence  la  rather 
meaf^r.  It  is  not  even  stated  what 
Faulkner's  previous  business  bad  tieea, 
nor  have  we  before  as  coplps  of  his  prior 
chattel  mortgages.  It  Is  ubvlonstbat  tbe 
report  does  not  contain  all  ot  the  evidence 
which  was  introduced  at  the  trial,  and 
upon  which  the  findings  of  facta  by  tbe 
presiding  Justice  were  based.  The  argu- 
ment of  the  plaintiff  rests  chiefly  upon  the 
Inferences  whicb  be  contends  should  be 
drawn  from  the  fact  of  Faulbner'e  Insol- 
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vency,  and  the  character  of  tbe  papen 
which  be  executed ;  but  these  are  not  aof- 
ficlent  to  require  thu  glTtng  o(  the  mllns: 
requested,  especially  as  we  do  not  know 
what  other  evidence  was  in  tbe  ease. 

2.  Tbe  other  question  arises  npon  the  re- 
qnest  for  a  rollng  tbat»  "it  It  appear  that 
Fanlkner  was  Insolvent  at  the  time 
Crosier  took  possession,  and  that  Crosier 
then  had  reasonable  Krouads  to  believe 
him  insolvent,  the  property  acquired  aub- 
se«)aent  to  tbe  date  of  tbe  mortsage  can 
only  he  held  by  Crosier  as  a  pledge  could 
be  held  If  taken  at  tbe  time  In  secnrlty  for 
tbs  debt,  and  that  tim  defendants  were 
subject  to  any  disabllty  arising  from  tbe 
Insolvency  of  Faulkner  at  the  time  ol  tak- 
ing posaesalon."  Tble  request  was  prop- 
erly refused.  Bennett  v.  Bailey,  150  Maes. 
257,  22  N.  E.  Bep.916;  Blanctaard  v.Cuoke, 
144  Mass.  307.  222.  S26,  II  N.  E.  Bep.  8S; 
Chase  v.  Denny,  130  Mass.  5A6.  Judgment 
fur  the  defendants  on  tbe  finding. 


(IfiS  HsM.  W) 

HA.TTESON  v.  STRONG, 
^mtreme  Judicial  Court  of  Uassaehusetts. 
Hampden.  Oct,  1888.) 
Vicious  Doo— CknmuBUTOBT  Nbgusshob, 

The  fact  that  plaintiff  put  his  haud  on 
the  Deck  of  a  dog  in  his  castodv.  to  fetch  him 
fttong,  and  prevent  a  fight  with  defendant's 
doff,  lying  under  a  wagon,  four  at  five  feet 
away,  does  not,  as  matter  of  law,  show  a  faii- 
ure  on  plaintifTa  part  to  exerdae  due  care, 
which  will  prevent  his  recoverinBr  for  a  bite, 
inflicted  by  defendant's  dog,  which  immediate- 
ly thenafter  qnanK  on  puunturs  dog,  and  in 
BO  dcdng  struck  plaintifrs  finger. 

Exceptions  from  snperior  coart,  Hamp- 
den county;  Jastln  Dewey,  Judge. 

Action  uf  tort  by  Daniel  B.  Matteson 
asainst  Homer  C.  Strong  tu  recover 
double  the  damaf^s  alleged  to  have  been 
snstalued  by  plaintiff  as  the  result  of  a 
bite  of  defendant's  dog.  There  was  a  ver- 
dict for  plnintlR,  and  defendant  eicepted 
to  the  court's  r^usal  to  rule  as  requested 
by  him.  Exceptions  overruled. 

S.  S.  Tatt,  for  plalntllt.  G.  L.  Oardner 
and  H.  C.  Strong,  lor  defendant. 

KNOWLTON,  J.  Tbe  only  defense  relied 
on  at  the  trial  was  the  alleged  negligence 
of  the  plaintiff.  The  qneetlons  were  raised 
by  two  requests  for  rulinics,  which  were 
refused.  Tbe  first  was  that  there  was  no 
evidence  that  tbe  plaintiff  was  in  the  ex- 
ercise of  due  care.  The  second  was  as  fol- 
lows: "11  tbe  plaintiff  was  attempting  to 
prevent  a  fight  between  two  dugs,  nr  to 
terminate  a  fight  already  begun,  and  lor 
this  purpose  put  his  baud  on  either  dug, 
land  as  tbe  result,  and  while  his  hand  was 
on  one  of  tbe  dogs,  was  bitten  by  the  de- 
fendant's dog,  be  is  not  entitled  to  re- 
cover." The  evidence  tended  tosbowthat 
a  dog  which  was  rightfully  in  tbe  plain- 
tiff's custody  was  attacked  by  the  defend- 
ant's dog.  and  that  tbe  plaintiff's  finger 
was  bitten  while  he  was  attempting  to 
prevent  or  terminate  a  fight  between  the 
dogs.  On  the  plaintiff's  testimony  the 
jury  may  have  found  that  after  the  doga 
had  begun  growling,  hot  before  tbey  had 


come  together,  and  while  tbe  defendant's 
dog  was  lying  under  a  wagon,  four  or 
five  feet  away,  be  told  the  dog  which  was 
in  his  custody  to  come  along,  and  put  bis 
hand  on  the  dug's  collar  and  neck  to  fetch 
blm  along,  and  tbut  the  defendant's  dog 
then  sprnngon  tbe  other  dog,  and  In  so 
doing  strnck  the  plaintiff's  finger.  We 
cannot  say  as  n  matter  ol  law  tbat  the 
plaintiff  was  not  in  tbe  exercise  ol  due 
care  in  putting  bis  hand  on  the  collar  or 
neck  of  tbe  dog  which  was  in  hie  custody. 
In  order  to  oring  him  along,  and  prevent 
a  fight.  Under  the  ctrcDmstances,  it  may 
bave  been  a  very  proper  thing  for  blm  to 
do.  and  at  the  time  It  may  not  have 
seemed  to  expose  blm  to  much,  if  any, 
dauger.  In  cases  ol  this  kind  a  great  deal 
depends  on  the  size,  the  apparent  disposi- 
tion, tbe  conduct,  and  tbe  situation  of 
the  two  doga,  and  upon  other  dreom- 
atances  which  are  nsaally  proper  for  tbe 
consideration  of  a  Jury.  There  was  other 
testimony  which  would  have  warranted 
the  Jury  In  finding  that  tbe  plaintiff  was 
n^ligent,  but  neither  the  undisputed  evi- 
dence in  the  case  nor  the  hypothetical 
statement  embodied  la  the  defendant's 
second  request  for  a  ruling  was  enough  to 
Justify  tbe  court  In  directing  a  verdict  for 
tbe  defendant.  Exeeptlona  overruled. 


(in 

FOSTBIIr-BLACE  CO..  limited,  v.  FEN- 

NESSET  et  ai. 
(Supreme  Jndtcial  Court  of  Massachusetts. 
Hampden.  Oct  19.  1893.) 

CONTaA.OT  or  G0ARA»TT— COlTBTBOOnOIT  —  SoOPE. 

Defendant  hdd  notes  made  by  &.  and, 
as  collateral  thereto,  certain  goods.  The  notes 
not  being  paid  at  matnritr,  defendant  drew  on 
plaintiff,  S-'a  commissitn  merchant,  for  tbe 
amoant.  Plaintiff  honored  the  draft,  after 
taking  an  aBsignment  of  the  goods  nnder  a 
contract  wherein  defendant  guarantied  plain- 
tiff against  loss  "arising  from  advances,  dis- 
bursements, or  charg^,"^  Plaintiff  disposed  of 
the  goods,  rendering  an  account  of  the  sales  to 
defendant.  Had,  that  plalntifl  was  enUtled  to 
cltarKe  defendant  the  oraal  commissions  for 
maldng  the  sales,  and  interest  on  the  advance- 
ment and  disbursements. 

Exceptions  front  snperior  court.  Hamp- 
den county;  Ellsha  B.  Maynard,  Judge. 

Action  on  a  contract  by  tbe  Foster- 
Black  Company,  Limited,  against  Andrew 
Jj.  Feonessey  and  others.  Plaintiff  bad 
Judgment,  and  d^ndants  bring  excep- 
tions,  Exceptions  oTerroled. 

The  contract  in  suit  Is  as  follows:  **In 
consideration  of  the  som  of  one  dollar  to 
us  In  band  paid  by  the  Foster-Black  Co., 
Limited,  of  tbe  city  and  county  of  New 
Tork,  the  receipt  of  which  is  hereby  ac- 
knowledged, we,  Fennessey,  Armstrong  A 
Co.,  of  tbe  city  of  Springfield,  state  of  Mas- 
Bacbusetts,  do  hereby  covenant,  promise, 
and  agree  that  we  will  save  and  bold 
tbem,  the  said  Tbe  Foster-Black  Co..  Lim- 
ited, tree,  clear,and  harmless, and  will  pay 
to  and  reimburse  them,  the  said  The  Fos- 
ter-Black Co.,  Limited,  for  any  loss  or 
'  losses  now  or  hereafter  growing  oat  of  or 
arising  from  advances,  disbarsements,  or 
charges  madebytbesald  The  Foster-Black 
Co.,  Limited,  to  tbe  said  Fennesaey,  Arm- 


Digitized  by  Google 


1078 


KOBTHBASTEBN  BEFOBT£B,  ^OL.  34. 


(Mm. 


■trans  Co.,  to  take  up  certain  notes, 
amoantlag  to  $29,109.00,  made  by  E.  B. 
Skinner  &  Co..  of  K^tlllwater,  New  Tnrk. 
HHfl  which  were  discounted  by  the  said 
FennesBey,  Armstrons  &  Co.  The  said  £. 
B.  Skinner  &  Co.  placed  with  the  eaid  Fpn- 
neHsey,  ArmBtrong  &  Co,  three  bnndred 
and  thirteen  cases  of  knit  onderwear  aa 
collateral  secnrlty  for  said  nutea,  said  col- 
lateral secorlty  havlnfc  been  transferred  to 
tiie  said  The  Foster-Black  Co..  Limited. 
This  guaranty  is  given  to  protect  the  said 
The  Foster-Black  Co., Limited,  in  case  said 
collateral  security  should  prove  InBnttl- 
clent  to  reimhnrse  the  said  The  Foster- 
Black  Co.,  Limited,  as  above.  In  witness 
whereof,  we  have  hereto  set  our  hands 
and  seal  this  20th  day  ol  November.  A.  D. 
one  thoasand  eight  hundred  and  eighty 
nine.  Fennessey,  Armstrong  ft  Co.  In 
presence  of  Wm.  H.  Bray  ton." 

E.  H.  Latbrop,  for  plaintiff.  GUIstt  ft 
McClencb,  tor  defendants. 

KNOWLTOX,  J.  The  defendants  were 
bankers, and  they  had  discounted  fortblrd 
parties  certain  nutea  made  by  E.  B.  Ukln- 
OHrftCo.,  nnd  they  held  as  collateral  m2 
cases  of  knit  goods  maoafactured  by  the 
makers  of  the  notes.  The  plaintiff  corpo- 
ration was  doings  baslneds  as  a  commis- 
sion merchant,  and  was  the  selling  agent 
of  E.  B.  Skinner  &  Co.  The  notes  not  hav- 
ing been  paid  at  maturity,  the  defendants 
drew  on  the  plaintiff  for  the  amount  due 
on  them.  Before  the  drafts  were  honored, 
the  defendants  trunsferred  to  the  plaintiff 
the  goods  which  tbey  held  as  collateral, 
and  ezecated  the  contract,  a  copy  of 
which  Is  annexed  to  tbeplalntin*8  declara- 
tion. The  plaintiff  then  disposed  of  the 
goods,  and  rendered  an  account  of  sales 
to  thedefcndants.anfd  afterwards  brought 
suit  for  the  balance  alleged  to  be  due  It 
under  the  contract.  The  single  question 
presented  by  this  bill  ol  exceptions  Is 
whether  the  plaintiff.  In  making  up  Its 
account,  bud  a  right  to  charge  the  usual 
commissions  for  making  the  sales,  and  in- 
terest nn  their  advancementH  and  dis- 
bursements. We  are  of  opinion  that  it 
had.  Thp  contract  guarantied  it  agalust 
loss  "arising  from  advances,  dlsbnrse- 
raents,  or  charges  made  by  the  said  The 
Foster-Blark  Company,  Limited."  The 
evident  purpose  of  the  defendants  was  to 
give  perfect  Indemnity  to  the  corporation 
if  the  collateral  should  prove  Insufftcient 
to  reimburse  It.  Interest  on  advances 
and  disbursements  was  a  proper  charge 
under  the  contract;  and.  In  determining 
the  suSicli^ncy  of  the  collHteral,  only  the 
net  proceeds  of  the  property  disposed  of 
an  to  be  accounted  for.  It  can  hardly  be 
qnestloned  that  the  ordinary  expeDsea  of 
turning  the  collateral  Into  money  were 
Intended  to  be  allowed,  and  such  expenses 
would  naturally  Include  the  reasonable 
charges  andcommisBlons  of  selling  agents. 
The  defendants  knew  that  the  plaintiff 
waa  a  commlsalon  merchant,  and  was 
the  selling  agent  of  the  makers  ol  the 
noted,  who  manufactured  the  gooda.  The 
contract  is  to  be  construed  In  reference  to 
the  altaatlon  and  drcnmstances  of  the 
parties  to  It  when  It  was  made,  and  we 


are  of  opinion  that  they  contemplated 
that  the  goods  should  be  auld  by  the 
plaintiff,  with  a  right  to  commissions  at 
the  usaal  rate,  aud  not  that  other  com- 
mission merchants  should  be  employed 
and  paid  to  do  the  business.  SeeTumbnll 
V.  Pomeroy,  140  Mass.  117,  3.  N.E.  Bep.  IS. 
Exceptlona  overruled. 


cue  Mass.  HI) 

OOMHONWBALTH  v.  NBTLON. 
(Supreme  Jndldal  Court  of  Massadmietts. 
Worcester.  Oct  19,  1803.) 

larozKiunift  LiqeoBS— Cbdoiul  PBoesoDnox— 

EVISEKOB. 

1.  On  a  prosecatlon  for  unlawfully  keep- 
ing IlQuor  for  sale,  evidence  of  the  fimUoJC  of 
wnis^in  defendant's  house  and  place  of  bo^ 
ness  22  days  after  the  latest  date  spedfied  in 
the  indictment  is  admissible. 

2.  On  a  proBecntioQ  for  illegally  ke^ng 
liquor  for  sale,  a  clerk  tn  a  wholeule  liquor 
firm  ldenti6ed  a  bill  sent  by  him  on  July  1st 
to  defendant;  and  found  on  his  premises,  and 
testified  that  since  May  Ist  defradant  had 
bem  In  the  idace  ot  business  of  said  firm  sev- 
«al  times,  and  had  made  no  referwice  to  tbe 
bllL  Sel4,  that  snch  evidence  was  admissible, 
provided  the  jarv  were  cautioned  that  ther 
conld  draw  no  inference  from  the  existence  of 
the  bill  unless  the?  should  find  that  bis  si- 
lence after  rec^ving  it,  undor  circomstances 
when  he  naturally  would  have  aookea,  defend- 
ant impliedly  acknowledged  that  ae  had  boo^t 
the  liquors  mmtioned  therein. 

Exceptions  from  superior  court,  Worces- 
ter county;  Jnstln  Dewey,  Judge. 

John  Neylon  was  convicted  of  onlaw- 
folly  keeping  intoxicating  liquors  tor  sale, 
and  excepts    Exceptions  overmled. 

Defendant's  exceptions  were  aa  loUom: 
"This  was  an  indictment  charging  the  de- 
fendant with  keeping  Intoxicating  llqaon 
with  Intent  to  sell  the  same,  con tsary  to 
law.  at  Leicester  In  said  county,  between 
July  llj  and  August  8,1892.  The  Indict- 
ment is  made  a  part  ot  this  bill  of  excep- 
tions. There  was  evidence  tending  to 
show  that  the  d^endunt  lived  on  a  email 
place  In  Leicester,  on  which  was  a  dwell- 
ing house,  a  barn,  and  a  building,  the  first 
floor  of  which  was  used  as  a  pool  room, 
and  the  upper  part  finished  in  aleeplng 
rooms.  That  officers  were  at  the  placo 
four  times  between  the  dates  all«s^  lo 
the  Indictment.  That  at  tbe  first  time, 
July  2Sth,  they  saw  several  salea  ot  ia- 
toxicating  liquor  made  by  one  John  F. 
Neylon,  a  grown-up  son  of  tbe  defendant, 
who  lived  on  the  premises,  and  he  ap- 
peared to  be  the  only  one  having  charge 
of  the  premises,  although  tbe  defendant 
was  there  a  short  time  before  the  sales. 
That  they  watched  tbe  place  about  two- 
bours,  and  did  not  see  the  defendant. 
That  on  the  following  night  tbey  watched 
the  pool  room  again  for  an  hour  and  a 
half,  and  saw  several  men  come  In.  and 
saw  tbe  samp  John  F.  Neylon  In  charge 
and  dispensing  liquors,  and  that  they  did 
not  see  the  defendant  during  this  time. 
That  on  the  same  night  some  of  the  of- 
ficers entered  the  pool  room,  when  a 
struggle  occurred,  during  which  the  de- 
fendant ran  In  from  the  outside,  partially 
dressed,  and  took  part.  Oneot  tbe  offlcws 
testified  that  be  aald  to  the  defendant^ 
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*  We  are  offlcers,' to  which  the  defenO&nt 
replied, 'Then  fiirnlBh  jour  own  lIchtB,' 
Hnd  he  snatched  the  lamp  from  the  hands 
of  one  of  the  officers,  and  threw  it  at  an- 
other; and  that,  when  a  buttle  of  lager 
whieb  an  offloer  had  obtained  was  got 
awaj  from  him,  he  told  the  crowd. 
*That'B  Frank;  let  htm  up.*  That  the 
ofllcere  were  there  again  that  night,  eaw 
the  defendant  In  the  billiard  room>  and 
three  other  men  drlnklnglugerbeer.  That 
on  Anicust  8d  they  were  again  at  the 
place,  aud  saw  the  defendant  elttiag  In 
the  yard  In  a  wagon.  That  he  aaid  thej 
could  aearch,  bat  woQldn*t  find  anything; 
that  he  had  a  trap,  which  n  ould  hold  a 
thousand  gallons  of  liquor,  but  they  could 
not  Bnd  it.  That  the  premiseR  were 
searched,  and  la  the  barn  were  foaodRome 
bottles  which  emelled  of  llgnor,  and  a 
whisky  glass  and  a  robber  hose  which 
smelled  of  whisky.  That  on  August  4th, 
they  again  searched  the  premises,  did  not 
see  the  defendaut  there,  and  did  not  Had 
anything  addttion»l  to  what  was  there 
the.  day  before.  That  at  no  time  were 
any  KeUures  of  liquor  made,  although  a 
search  was  made  at  each  visit  except  the 
Unit.  That  the  defendant  Introduced  In 
evidence  a  deed  of  the  premises  In  qneatlon 
to  John  F.  Neylon  and  Are  others,  chil- 
dren of  the  defendant.  Defendant  had  no 
title  thereto.  An  assessor  uf  Ijelceeter  tes- 
tified that  about  May  15. 1892,  defendant 
told  him  to  tax  all  real  estate  above  re- 
ferred to  to  hira.  That  the  said  John  F. 
"Neylon  had  paid  the  United  States  Inter- 
nal revenne  tax  on  this  hnslness  of  retnll 
liqaor  dealer  on  the  premises  In  question. 
There  was  also  Introduced  the  record  of 
the  defendant's  acquittal  upon  an  Indict- 
ment charging  him  with  keeping  intnxi> 
eating  liquor  with  intent  to  sell  the  same 
•contrary  to  law,  between  Jone  1  and  July 
16, 1892.  and  of  his  acquittal  upon  a  com- 
plaint chanelDg  bim  with  baring  commit- 
ted the  same  offense  on  July  17,  1892,  gen- 
•eral  verdicts  of  not  guilty  having  been 
rendered  In  both  eases.  The  common- 
wealth offered  to  show  that  officers  vis- 
ited thepremlees  AngostSO.  1892;  that  the 
•defendant  was  not  there;  that  in  the 
'house  was  foand  a  bottle  of  whisky,  and 
that  another  bottle  was  broken;  that 
they  Tlslted  again  on  October  19, 189S,  and 
4oDnd  a  trap  In  the  bam,  operated  by  a 
etrlng,  which,  upon  being  pulled,  re- 
moved a  board,  which  disclosed  a  room 
about  7  or  8  feet  square  which  contained 
no  liqaor,  but  contained  a  pump  smelling 
very  strong  of  whisky,  and  a  large  num- 
ber of  emp^  bottles;  and  that  the  de- 
fendant was  not  there.  The  defendant 
objected  to  all  this  evidence,  but  the  court 
admitted  It  only  as  tending  to  show  the 
Intent  with  which  liquor  was  kept  be- 
tween July  l&th  and  Angnst  8th.  The  tie- 
fendant  duly  exceoted.  The  common- 
wealth called  one  Oarvey.  a  bookkeeper 
for  B.  S.  Fierce  &  Co.,  wholesale  liquor 
dealers,  who  had  a  place  uf  business  on 
Mechanic  street,  In  Worcester,  where 
books  were  kept  and  bills  paid,  and  he 
was  shown  a  bill  of  parcels,  a  copy  of 
which  Is  hereto  annexed,  marked  *A.*  He 
testified  that  no  liquor  was  sold  at  the 
Worcester  office  irf  the  firm ;  that  all  liq- 


uors were  sold  and  delivered  from  Its 
place  of  hnslness  In  Woonsocket,  R.  1.; 
that  he  bad  never  received  ordars  for  liq- 
aor from  thedelendaut,and  kuew  nothing 
nbont  any  deliveries  uf  Ilqnor  made  by  the 
firm  for  which  he  worked,  to  John  Neylon 
or  any  other  person,  that  he  made  not 
the  hiu  of  parcels,  and  supposed  he  mailed 
it  to  the  defendant  at  Cherry  Valley, 
which  he  knew  was  defendant's  post  of- 
Ore  address;  that  he  made  out  about  a 
thousand  each  month,  and  he  supposed 
he  made  out  this  one;  that  he  bad  sent 
similar  statements  to  defendant;  that 
since  Hay  1, 1893,  the  defsndant  had  been 
In  Pierce's  place otbuslness  In  Worcesiter 
perhaps  Ave  times;  that  he  bad  never  had 
any  talk  nor  overheard  any  talk  by  him 
about  the  blU.  All  the  above  testimony 
from  Oarvey  was  admitted  against  the 
defendant's  objection,  who  duly  excepted 
to  11»  admission.  The  commonwealth 
called  one  Bacon,  when  t»t1Sed  that  be 
was  at  the  premises  in  question  on  Au- 
gasti{0,1892;  that  betound  blowing  about 
the  yard  several  pieces  of  paper  which  he 
gathered,  pasted  together,  and  produced 
the  bill  of  paresis  shown  to  tha  witness 
Oarvey,  All  this  testimony  of  Bacon  was 
admitted  against  the  objection  uf  the  de- 
fendant, who  duly  objected.  Tbe  hill  of 
parcels  Itself  was  then  admitted  In  evi- 
dence against  the'  defendant's  objection, 
who  duly  excepted.  Tt  consisted  of  the 
fragmentsfound  on  tbe  premises,  as  before 
stated,  by  the  witness  Bacon,  and  by  him 
pasted  together.  There  was  no  other 
evidence  In  regard  to  the  liquor  mentioned 
in  the  said  bill  ul  parcels  except  that  Gar- 
vey  testified  that*Kohre'  meant  a  brand 
of  wblsky.  The  courtgave  full  and  careful 
instruction  in  regard  to  said  evidence,  to 
which  no  exception  was  taken.  The  Jury 
returned  a  verdict  of  guilty.  The  defend- 
ant respectfoUy  asks  that  bisexceptlonB  be 
allowed." 

Copf  A, 
Statemmt. 

Worcester,  Joly  1.  1802. 
John  Neylon,  In  acoonnt  witli  VL  B.  Pisree, 

68-73  Mechanic  street. 
To  mdse.  as  per  bill. 

June  7.  %  Sh.  w'me  $  75 

14.  1  bbl.  Rohre 

_  47-10-$3a48  $1  65   61  49 

2t      10  whisky   16  50 

1  10  keg   1  25 

179  90 

The  Indictment  was  as  follows:  "Com- 
monwealth of  Massachasetts,  Worcester— 
ss.:  At  the  superior  eoart  begun  and 
holden  at  Worcester,  within  and  for  the 
county  of  Worcester,  on  the  third  Monday 
of  October  in  the  year  of  our  Lord  one 
thousand  eight  honrired  and  ninety-two. 
Tbe  Jurors  for  the  commonwealth  afore- 
said on  tneir  oath  present  that  John  Ney- 
lon, of  Leicester,  In  said  county,  on  the 
eighteenth  day  of  July  In  the  year  eighteen 
hundred  and  ninety-two,  and  on  divers 
other  days  and  times  between  that  day 
and  the  eighth  day  of  August  In  the  year 
eighteen  hundred  and  nfnety-two,  at  Lei- 
cester, lu  said  county,  without  any  au- 
thority, license,  or  appointment  iherefOi-, 
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unlawfully  did  ezpooe  and  keop  for  Mle 
Intoxicating  liquors.  A  true  blu.** 

F.  A,  Gaektll,  for  tbe  Commonwealth. 
Frank  P.  Quuldlng  and  Arthur  P.  Bogg, 
tor  delMdant. 

ALLKN,  J.  Though  the  reeord  title  to 
the  preraiaes  was  not  In  the  defendant* 
bat  in  bfs  rIx  children*  and  tbongh  one  of 
tbe  derendant'H  sons  paid  tbe  United 
States  Internal  revenue  tax  on  tbe  bnsl- 
nees  of  retail  liquor  dealeron  tbepremisee, 
tbera  was  other  evidence  tending  to  ehow 
that  the  defendant  had  tbe  reeponelble 
charge  or  the  premlees.  and  that  he  lived 
there,  and  had  given  dlrectluns  that  tbe 
real  estate  should  be  taxed  to  him.  There 
was  also  some  evidence  tending  to  show 
that  he  kept  Intoxicating  llqnurs  there, 
with  intent  to  eel!  tbe  same,  within  tbe 
time  Bpeclfied  In  the  Indictment;  especially 
tbe  evidence  of  a  declaration  by  him  to 
searchlnK  officers  that  be  bad  a  trap  which 
wnnld  hold  a  thousand  gallons  of  liqour, 
but  tbeycuuld  notflnd  It.  The  evidence  of 
finding  whisky  In  the  booHe  on  August 
30th,  which  was  22  days  alter  tbe  latest 
date  specIQed  In  tbe  Indictment,  was  not 
too  remote  In  point  of  time  to  be  compe- 
tent. Com.  T.  Flnnerty,  14S  Mass.  162, 19 
N.  E.  Rep.  215;  Com.  v.  Hurley,  15^  Mass. 
— t  S8  N.  E.  Bep.  842;  Com.  v.  Cotton*  138 
Mass.  GttO;  Com.  v.  Kelley,  116  Mass.  841. 
It  would  be  open  to  argument  whether 
the  evidence  pointed  to  a  keeping  of  the 
whisky  by  the  defendant,  rather  than  by 
bis  son,  but  upon  this  point,  no  duubt, 
the  Instructlona  of  tbe  presiding  Justice 
were  full  and  distinct.  We  are  not  in- 
formed lu  what  part  of  the  house  the  bot- 
tle of  whisky  was  found,  but  the  Jury  may 
have  been.  Theevldence  of  finding  a  trap 
In  the  barn  on  October  19th,  though 
somewhat  remote  In  point  of  time,  was 
Blenlficant  In  view  uf  the  evidence  of  tbe 
defendant's  declaration  that  be  had  a  con- 
cealed trap  which  would  bold  a  larxe 
quantity  of  liquor.  The  Jury  might  Infer 
that  the  trap  found  was  tbe  same  one  re- 
ferred to  by  the  defendant  on  August  8d 
aa  a  trap  which  be  then  bad,  and  that  on 
August  3d  he  bad  liquors  concealed  there- 
in which  he  intended  to  sell.  Tbe  evidence 
as  to  the  bill  of  parcela  wa>3  sudlclent  to 
warrant  a  finding  that  it  bad  been  re- 
ceived by  the  defendant.  Thlsalonemlght 
have  no  tendency  to  Incriminate  bim,  bat 
the  witness  Garvey,  who  had  made  out 
the  bill  of  parcels,  and  probably  sent  it  to 
the  defendant,  testified  that  since  May  1, 
1892,  tbe  defendant  had  been  in  Pierce's 
place  of  business  In  Worcester  perhaps  five 
times,  and  that  he  (tbewltnes8)had  never 
bad  any  talk  with  the  defendant  nor  over- 
heard any  talk  by  the  defendant  about  the 
bill.  If  auy  one  ut  these  vlalts  to  Pierce's 
place  of  business  wus  after  tbe  reception 
of  the  bill,  (and  this  was  not  disputed  at 
tbe  argument,)  the  defendant's  omission  to 
speak  of  the  bill  would  have  some  tend- 
ency to  show  an  assent  to  Its  correctness. 
It  must  now  be  assumed  that  the  charge 
to  the  Jury,  whleb  contained  "full  and 
carelal  instruction  In  regard  to  said  evi- 
dence,"  Included  all  proper  cautions  not 
to  draw  auy  fnlerence  against  tbe  defend- 


ant, from  tba  eziatuic*  erf  tbe  bill,  nntaM 
they  ahonld  And  that  be  by  his  sIlMioe* 

after  receiving  It  under  circumstances 
when  naturally  he  would  have  spoken, 
acknowledged  by  implication  that  the  liq- 
uors therein  mentioned  bad  been  bnnght 
by  himself;  and  In  the  opinion  of  a  major- 
ity of  the  court  no  exception  can  be  main- 
tained to  tbe  admission  of  tba  evidenc*. 
£xe«ptlonB  overruled. 


(16>  UmM.  S46> 
MURPHY  V.  CITY  OF  WORCBSTBR. 
(Suiffeme  Jadiclal  Court  of  Massachusetts. 
Worceater.  Oct  18,  1883.) 

HlOHWATS— ICT  SlDSWALKS. 

1.  Under  St.  1877,  c  284.  proTidfnf  dist 
towns  and  dties  shall  be  liable  for  defective 
highways  if  the  defect  might  have  been  rem- 
edied by  reasonable  care  on  thrir  part,  the 
burden  of  proof  is  on  plaintiff  to  show  negli- 
gence in  this  respect. 

2.  Where  plaintiff  was  Injured  by  an  al- 
leged defect  in  a  sidewalk,  caused  or  snow 
and  ic^  an  instruction  that.  If  idalntiff  srieet- 
ed  the  pathway  as  lafe,  uien  accQmnlaticms 
of  snow  and  ice  on  either  side  of  it  are  not 
to  be  considered,  but  if  snch  accumulations 
made  walking  on  tbe  side  of  the  pathway  dan- 
gerous, and,  lu  getting  from  that  danger,  she 
went  on  the  pathway,  which  was  defectivst 
then  snch  conmtions  were  to  be  centered,  is 
propOT. 

Exceptions  from  superior  court,  Worces- 
ter county;  John  Hupkina,  Judge. 

Action  by  Mary  Murphy  against  the  city 
of  Worcester  for  dumnges  caused  by  an  al- 
leged defect  In  a  sidewalk.  Judgment  for 
defendant.  Flalntllt  excepts.  Bxceptlooa 
overruled. 

The  plaintiff  asked  the  court  t<i  give  tbe 
following  tustructiouB  to  the  jury:  "(l) 
If  you  find  that  the  condition  of  tbe  side- 
walk was  defective  at  the  time  of  the  ac- 
cident, and  bad  existed  In  such  defective 
condition  after  the  city  had  notice  thereof, 
or  might  have  bad  notice  by  tbe  exercise 
at  reasonable  care  and  diligence,  tfaen  It  ta 
Incnmbeut  upon  the  defendant  to  abuw 
that  It  made  reaaouable  efforts  to  remove 
or  remedy  the  defect,  but  was  unable  tu 
do  so  prior  to  the  accident.  (2)  II  yon 
find  that  the  accumulation  of  the  Ice  and 
enow  on  eltbcr  side  of  the  pathway  bad 
assumed  suchsbsiw  as  totorcetbeplalutift 
to  walk  In  tbe  pathway,  or  It  It  contrib- 
uted la  any  way  to  tbe  accident,  then  tbe 
cbaraeter  and  shape  of  the  snow  and  Ice 
on  either  side  of  tbe  pathway  may  be 
considered  us  a  part  of  the  defect  com- 
plained of."  The  court  declined  to  give 
the  first  of  tbe  above  requests,  but  Instead 
thereof  gave  the  following  instructions: 
"The  burden  of  proof  is  always  upon  the 
plaintiff  to  Stttlsly  you,  by  a  fair  prepon- 
derance of  the  evidence,  that  the  city  was 
negligent  in  the  respect  charged ;  and  It  la 
not  upon  the  defendant  city  to  show  that 
It  was  not,  but  it  must  meet  the  evidence 
offered,  It  It  can ;  but  It  Is  upon  the  plain- 
tiff to  show  that  It  was  negligence  on  tbe 
part  of  the  city  that  resulted  in  this  accn* 
mulatlonof  snow  and  ]ue,and  her  right  to 
recover  depends  upon  taer  aatlsfying  yoo 
that  the  city  was  negligent  In  that  re- 
spect. '  The  court  read  the  Kcond  request 
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Id  tha  hearln^^of  the]ary.  and  said:  **I 
do  nnC  sive  yno  that  Instracton  Id  precise- 
ly (bat  form,  bat  yna  areeatltled  to  take 
into  consIderatloD  the  whole  sltaatlon  aa 
the  evldenee  flDds  H,  and  H  ahe  fif  her  own 
▼olnntary  motion  selected  the  pathway, 
betlevlnjr  that  was  the  line  ot  safety,  then 
the  character  ot  the  Ice  and  snow  npon 
the  Bide  ot  that  pathway  are  of  no  conse- 
qneoce  whatever.  Bat  If,  Id  passing  over 
that  sidewalk,  generally,  she  found,  as 
she  was  passtnR  uver  It,  this  acenmnla- 
tlon  of  snow  and  Ice  npon  either  side  of 
the  pathway,  that  was  dangeroun  tor 
trawl,  and,  In  srettlnK  from  that  danf^er- 
OU8  position,  Rbe  then  stepped  into  the 
pathway,  which  was  a  deft^ctive  one,  then 
yoo  are  entitled,  of  eoorae,  to  take  into 
consideration  the  fact  that  she  was  npon 
A  dangerous  pathway,  upon  either  side  of 
wfateh  there  was  a  ilangeroDB  acenmnla- 
tlon;  and  If  she.  In  getting  out  otthat.ex- 
ambied  due  care,  and  received  an  Injury, 
then  she  would  be  entitled  to  recover. " 

B.  W.  Potter  and  H.  W.  Aiken,  for  plain- 
tlir.  W  8.  B.  HopkioB  and  Frank  B. 
Hmltht  for  defendant. 

KNOWLTON.J.  BytheatatuteuflSn, 
c.  2S4,  9  2,  (Pnb.  8t.  c.  S2,  §  18.)  a  qnallfl* 
cation  wan  Introduced  Into  the  law  creat> 
Ing  a  liability  for  an  injury  or  damage  to 
property  caaned  by  delects  In  a  highway, 
by  adding  tu  the  conditions  precfKlent  to 
the  right  to  recover  tbu  requirement  that 
the  defect  or  want  of  repair  in  the  way 
■bonid  be  such  as  might  have  been  reme- 
died, or  the  damase  or  Injury  such  as 
might  have  been  prevented,  "by  reasona- 
ble care  and  diligence  on  the  part  of  the 
county,  town,  place,  or  persons  by  law 
obliged  to  repair  the  same.*  In  order  to 
abow  negligence  or  fault  on  the  part  of 
the  city  or  town,  it  la  as  necessary  to  es- 
tablish this  proposition  as  to  prove  that 
the  way  Is  defective.  Usually,  it  Is  not 
necessary  to  prove  It  by  direct  evidence, 
for  ordinarily  it  may  be  a  matter  of  legit- 
imate inference  from  the  existence  of  the 
defect  for  a  certain  length  of  time ,  but  the 
burden  of  proof  Is  on  the  plalntlK  to  es- 
tablish It  In  some  way  as  one  of  the  facts 
mentioned  In  the  statute  on  which  the 
right  of  recovery  depends.  The  ruling  on 
this  part  of  the  case  was  correct. 

The  presiding  Jofitlce  was  not  called  up- 
on to  give  the  fieeond  ruling  requested 
without  qnallfl^atlon.  and  In  the  form  In 
which  It  was  asked.  Hethuughtlt  proper 
tu  direct  the  attention  ot  the  Jurar  to  "the 
whole  situation.'*  and  to  point  ont  to 
Utem  the  alternative  of  the  plalntitrs  hav- 
ing chosen  her  pathway  along  the  side- 
walk without  reference  to  the  cundltlon  of 
the  walk  on  ear>h  side  ot  her  line  of  travel, 
and  to  tell  them.  If  she  selected  her  path- 
way voluntarily  as  a  safe  place  In  which 
to  walk.  It  was  Immaterial  what  tha  con- 
dition of  the  snow  and  lee  on  rither  side 
was.  There  was  evidence  In  the  case 
which  madti  H  proper  to  Instruct  the  Jury 
on  tills  point.  He  then  presented  to  them 
the  other  alternative,  of  her  finding,  un 
passing  over  the  sidewalk,  a  dangerons 
accumulation  of  snow  and  Ice  on  either 
side, and  of  ber  taking  on  tbataccoont  the 
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pathway  where  she  was  hurt,  which 
proved  to  bedefeetive,  and  told  them  that. 
If  they  found  the  facts  In  that  way,  they 
might  take  Into  aceonot  the  dangeroxu 
accumnlatton  on  either  aide.  Although 
the  language  of  a  part  of  this  Inetmctlon 
Is  not  entirely  clear,  we  are  of  opinion 
that,  Id  view  ot  the  form  uf  presenting  the 
alternative  propositions,  the  Jury,  In  [heir 
consideration  of  the  enow  and  Ice  on  either 
side,  as  bearing  npon  the  plaintiff's  con- 
dnet  and  the  defendant's  liability,  were 
not  limited  toan accident  occnrrlug  at  the 
point  where  she  stepi>ed  Into  the  path  way, 
but  that  the  Instruction  was  Intended 
to  apply  equally  It  the  Injury  occurred  aft- 
er she  had  begun  walking  In  the  path 
which  she  had  taken  In  part  because  of 
the  danger  on  each  side  of  It.  It  does  not 
apiwar  that  the  rights  ot  the  pJalntltf 
were  prejudiced  by  cbe  form  In  which  the 
Inetmctlon  was  gUen.  Exceptlona  over- 
ruled. 


(US  Hue.  S2>) 
FEGKMUNG  et  aL  v.  WSIU>  eC  at 
(Supreme  Judldal  Goort  of  Massaehnsatta. 

Sofblk.  Oct  19,  1888.) 
Custom  and  nsAos— BviDsirca— OonsaL  or 

CUOO  DVBIlte  DiSCHABOB. 
In  an  action  Bgai&st  a  consignee  for 
freight  money  under  a  charter  party,  wherein 
defendant  seeks  to  recoup  f6r  tne  v&Iiie  of  a 
portion  of  the  cargo  lost  in  the  discharge  evi- 
dence is  admissible  of  a  custom  at  the  port  of 
ddiT»T  that,  "after  a  vessel  arrives  at  the 
port,  and  goes  to  a  wharf  designated  by  the 
consignee,  after  due  notice  of  arrival  had  been 
given,  and  the  cargo  la  taken  off,  and  distrib- 
uted on  the  wharf  according  to  the  marks  and 
numbers,  the  care  of  the  goods  devolves  on  the 
conslgneef '  such  custom  not  being  oontnuy  to 
the  terme  of  the  oontraot  nor  any  eatabUBliad 
rule  of  law. 

Exceptions  from  auperlor  court,  Snffolk 
county ;  James  B.  Dunbar,  Judge. 

Action  by  H.  J.  Pickering  and  others 
against  A  Davis  Weld  and  others  to  re- 
cover a  balance  ot  freight  money  claimed 
to  be  due  under  a  charter  party.  Defend- 
ants sought  to  recoup  the  valna  Ufa  por- 
tion of  the  cargo  which  they  claimed  was 
lost  In  the  discharge  of  the  vessel.  Plain- 
titta  had  Judgment,  and  defendants  bring 
exceptlona.  Exceptions  overruled. 

Eugene  P.  Carver  and  Edward  E  Blodg- 
ett,  for  plaintiffs.  MelvIUe  U.  Weatun,  lur 
defendants. 

ALLEN,  J.  The  defendanVs  first  ex- 
ception was  to  the  admission  of  the  evi- 
dence of  the  custom.  They  contend  that 
the  custom,  if  It  existed,  waa  an  Illegal 
custom,  because  It  was  in  violation  of  the 
rules  of  law.  The  prenldlng  Justice  ruled 
substantially  In  accordance  with  the  con- 
tention of  the  defendants  upon  the  ques- 
tion aa  to  what  facts  would  In  law  con- 
•tltntea  constrnctivedellvery  of  the  hemp, 
and  Instructed  the  Jury  that.  If  only  a  con* 
atrnctlve  delivery  bad  been  shown,  the 
duty  would  still  rest  upon  the  plaintiffs  to 
exercise  ordinary  cure  and  diligence  In 
preserving  the  property  and  keeping  it 
safely ;  and  he  left  It  to  the  Jury  to  find 
whether  the  alleged  custom  existed,  and 
Instructed  them  that,  if  they  should  find 
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that  the  cuetom  did  uxlst,  then  tbe  rlKhts  | 
and  duties  of  tbe  partiea  would  be  gov- 
erned  thereby,  and  tbe  plaintiffs  would  be 
under  no  duty  In  reference  to  the  enfety 
of  the  bemp  after  a  eunatructlve  delivery 
of  It  had  been  made.  W^e  are  not  called 
upon  to  determine  whether  In  any  respect 
this  lustractloo  was  too  favorable  to  tbe 
defendants.  Tbe  question  of  tbe  admia- 
slbllity  of  tbe  castom  is  directly  presented, 
and  this  forms  tbe  principal  qaestlon  In 
tbe  cafte. 

A  uuage  cannot  override  an  express 
contract,  neither  ran  a  usage  be  valid 
whinh  la  Id  contravention  of  an  estab- 
llBbed  rule  of  law.  But  It  baa  often  been 
held  to-be  within  tbe legltlmateand  proper 
scope  of  a  usage  of  trade  to  regulate  tbe 
time,  place,  and  munoer  of  the  delivery  of 
a  cargo,  whea  there  Is  noexpress  contract 
upon  the  sobject;  and.  under  eucb  clr- 
camstances,  the  usage  le  deemed  to  enter 
Into  and  form  a  part  of  the  contract. 
Miller  V.  Mansfield.  112  Mass.  260;  Bobln- 
Bon  V.  n.  S..  18  Wall.  363,866;  Hostetter 
V.Park,  137  D.  H.  80,  11  Sup.  Ct.  Rep.  1 ; 
Tbe  Boskenna  Bay,  40  Fed.  Rep.  91,  96. 
According  to  all  the  declsiauB,  the  rules 
of  law  which  would  otherwise  exist  as  to 
tbe  beginning  or  end  of  the  liability  of  a 
carrier  may  be  modifled  to  some  extent 
by  tbe  coarse  and  usages  of  trade  and 
business,  though  there  may  he  a  difficulty 
In  defining  by  a  general  statement  bow 
tar  Buch  modltlcatlon  may  go.  See  Jnd- 
son  V  Railroad  Corp.,  4  Allen,  520,  621, 
Munsar  v.  Insurance  Co.,  12  Gray.  630, 
52tt;  Husklna  t.  Warren,  115  MaBs.  614,  586. 
586;  Reed  v.  Richardson.  9H  Mass.  216; 
Ricbardsun  v.  Goddard,  23  How  28;  The 
Norway,  2  Marit.  LawCae.  168.  In  the 
present  case  the  Jury  havefuund  that  there 
wan  a  general  custom  of  the  port  of  Bos- 
ton that  "after  a  vessel  arrives  at  the 
port,  and  goes  to  a  wbarf  designated  by 
tbe  cottslgnep,  and  due  notice  baa  been 
given  to  tbe  conalgnee,  and  the  cargo  Is 
taken  off  and  distributed  upon  the  whurt 
according  to  the  marks  and  iiumbere.  the 
care  of  the  goods  devolves  upon  thecon- 
MlKoee."  The  parties  must  t>e  deemed  to 
have  contracted  with  reference  to  this 
custom.  There  Is  no  such  well-eetabllabed 
and  general  rule  nt  law  to  the  contrary 
that  the  usage  can  be  snld  to  be  In  con> 
traventlon  of  It.  Indeed,  various  decl- 
Hhmti  go  far  to  tihow  that  such  would  be 
rhe  rule  of  law  in  the  abflence  of  a  cuh- 
tnm.  But  we  do  nut  need  to  go  so  far  as 
that.  It  seems  to  us  quite  plain  that  the 
custom  was  not  open  to  objection  on  the 
ground  of  Illegality  We  cannot  acceed 
to  the  contention  of  the  defendants  that 
tbe  plalntiffH  had  the  right,  under  theclr- 
cumMtanceH  of  this  case,  to  place  tbe  goods 
In  the  custody  of  a  warehooseman,  nt  the 
defendants*  expenne;  It  being  stated  as  a 
fact  that  a  clerk  of  the  defendants  came 
to  the  wbarf  dally,  generally  twice  o  day, 
and  examined  the  quality  of  the  different 
Iota  uf  bemp,  t>earing different  marks,  made 
Inquiries  as  to  the  progress  of  the  delivery 
of  the  cargo,  and  kept  tbe  riin  of  the 
amount  which  was  coming  nut  of  the 
ship,  and  one  of  the  delundauts  also  came 
to  tbe  wbnrf  once  or  twice  during  eaid 
period  to  examine  the  quality  uf  the  hemp. 


Tbe  case  does  nnt  resemble  ttiose  uf  ab- 
Bent  conaigneeB. 

The  defendants  further  criticise  tbe  cas- 
tom as  Dot  Bbowiog  a  course  of  dealing, 
but  as  being  merely  tbe  adoption  of  a 
peculiar  doctrine  or  rule  of  law;  and  tbey 
contend  that  tbe  plaintiffs*  wltDeeses 
merely  teetlfled  to  their  opinion  as  to  the 
rule  of  law.  This  crltlciam  rests  on  the 
phraseology  used  to  describe  tbe  enstom, 
which  was  that,  under  tbe  clrcomstanees 
stated,  **tbe  care  of  the  goods  devolves 
upon  the  conRlgnee."  Bat  the  word  "de- 
volves,** as  used  at  tbe  trial,  obviously 
did  not  mean  that  tbe  care  of  the  goode 
rests  upon  the  eoosignee  as  a  matter  of 
legal  doty,  but  rather  that  such  care 
passes  aa  a  matter  of  usage  from  tbe  car- 
rier to  tbe  consignee.  An  actual  usage  or 
practice  of  trade  and  basluess  waa  con- 
templated and  understood,  and  is  plainly 
Bbown  by  a  r^erenee  to  the  Isatrnctloiia 
given  to  tbe  Jury. 

Tb**  defendants  also  contend  that  the 
exiBtence  of  tbe  alleged  enstom  could  not 
affect  the  rights  of  tbe  parties,  becanne  it 
Is  plain,  upon  tbe  undisputed  facta  of  tbe 
case,  that  tbe  plaintiffs  did  not  act  in  re- 
liance upon  the  custom,  and  therefore  tbe 
ruling  ot  tbe  court  giving  to  it  the  effect 
stated  In  the  bill  of  exceptlope  waa  erro- 
neous. Tbia  point  is  not  dlBtlnctly  stated 
in  the  bill  of  exceptions,  and  It  does  not 
appear  that  tbe  attention  of  tbe  presiding 
Justice  was  called  to  it  at  the  trial.  It 
rests  upon  tbe  effect  which  should  be  given 
to  the  appointment  and  acta  of  the  deliv- 
ery clerk  The  bill  of  exceptiouR  says  that 
**  there  was  evidence  tending  to  show  that 
from  the  time  said  bemp  touched  tbe 
wharf  it  was  in  the  custody  and  control 
ot  the  said  delivery  clerk,  and  that  It  was 
his  duty  to  make  actual  dell  very  of  tbe 
hemp  to  tbe  persoos  who  came  for  It,  and 
to  take  receipts  from  such  persons  for  tlie 
hemp  BO  delivered,  and  that  no  one  had 
tbe  right  to  take  any  of  said  bemp  from 
said  wbarf,  after  it  had  been  placed 
thereon,  wlthunt  bis  permlaslun."  The 
bill  of  exceptions  dlstlnguisbea  with  care 
between  facte  wblcb  appeared— that  is, 
facts  which  were  conceded— and  facts 
which  there  was  evidence  tending  to 
prove.  The  delivery  clerk  was  employed 
by  the  agents  of  the  ship,  and  the  bales 
of  hemp,  when  they  reached  the  whari, 
were  distributed  Indifferent  piles  or  parcelB 
in  different  places  under  the  sbed,  accord- 
lUK  to  btsdirectlon.  Itdoes  not.howerer, 
appear  as  a  fact  that  the  plaintiffs,  either 
through  the  delivery  clerk  or  otherwlss, 
nndertook  tbe  duty  of  watching  tbe  bemp 
by  nlgbti  or  gave  to  the  defendants  any 
asBuranre  that  they  would  exercise  over 
It  any  snpervlBlon  In  addition  to  their 
legal  obligations.  It  may  be  that  tbe 
delivery  clern,  in  the  daytime,  performed 
some  servlcea  beneficial  to  the  defendants, 
in  addition  to  those  which  rested  upon 
tbe  plaintlflB  as  a  matter  of  duty.  No 
question  of  fact  In  relation  to  this  was 
presented  to  the  jury,  and  no  Instrnctlon 
as  to  the  legal  effect  of  blB  acts  waa  re- 
queated.  There  Is  nothing  in  the  case  to 
enable  us  to  eay,  on  the  bill  of  exceptions, 
that  the  plaintiffs  assumed  to  perform  a 
part  of  tbe  duty  resting  upon  tbe  defend- 
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ants,  onder  noch  clrcainstanoM  tbat  tbey 
were  bound  to  the  exerclne  oldaecaraln 
80  perlortninfc  It,  and  tbat  tbe  defendants 
relied  on  sacb  doe  care  on  tbe  part  ot  tbe 
plalntilfa.  £xceptlonB  oTwroled. 


TCBZ^B  T.  PATTBRSON. 

(Snpreme  Judldal  Ooart  of  Massachnsetts. 
Worcester.  Oct.  20,  18^.) 

AanniFaiT  —  Aonoir  vob  SEitinan  Rekdbbsd  — 
MoKBT  Had  ikd  Keobitkd. 

Where  plaintiff  tnee  on  a  epedal  con- 
tract for  serrlces  rendered,  and  tnoe  ie  no 
count  for  mone?  had  and  received,  plaintiff  can- 
not reoover  on  evidence  tliat  tiie  aerrices  ren- 
dered were  to  be  paid  for  by  tbose  fbr  whMU 
tlu^  w«e  rendered,  and  tbat  defendant  vms  to. 
and  did,  collect  tbe  money  tberefor. 

Exceptions  from  soperlor  eoort,  Wor- 
reater eoDO ty;  Henry  E.  Braley,  Judge. 

Action  by  Ellen  £.TarD«T  axalnat  Rich- 
ard J.  PatteraoD  for  speclfle  services  reo- 
dered.  Verdict  tor  plaintiff.  Defendant 
excepts.  Orerrnled. 

Plaintiff  was  organist  Id  tbe  cbureb  of 
which  defendant  waa  pastor.  She  bad 
been  puld  for  her  r^ular  services,  hnt 
claimed  f602  for  certain  extra  services  ren- 
dered. Defendant  claimed  that  they  bad 
been  expended  on  decorating  tbe  church 
at  her  request.  The  auditor  reported  that 
{502  had  been  collected  by  defendant  for 
tbe  extra  servlcefi.  but  had  been  expended 
HB  directed  by  plaintiff.  At  tbe  close  of 
tbe  evidence,  the  defendant  asked  tbecoort 
to  Instrnrt  tbe  Jory  that—**  First.  There 
Is  DO  evidence  tbat  any  coDtract  ever  ex- 
isted between  tbe  plalntllT  and  defendant 
under  which  he  was  to  pay  her  for  her 
flervlces  at  the  special  ceremonies  referred 
to  in  the  evidence.  Second.  There  Is  no 
evidence  to  warrant  a  floding  that  tbe 
plaintiff  can  recover  anything  against  tbe 
defendnnt  lor  services  rendered.  Tblrd.  If 
tbe  jQt7  find  that  tbe  special  services  re- 
ferred to  were  rendered,  to  be  paid  for  by 
the  persons  procuring  such  services,  and 
tliat  tbe  defendant  was  to  collect  such 
payments,  and  to  xlve  to  tbe  plaintiff  a 
certain  jiortlon  of  the  sums  when  so  col- 
lected, then  tbe  plaintiff  cannot  recover 
against  tbe  defendant  In  tbla  action  on 
the  pleadings.  Fourth.  If  tbe  Jury  And 
that  any  sum  ot  money  on  account  of  tbe 
special  servlree  performed  by  tbe  plaintiff 
were  deposited  or  left  by  her  with  the  de- 
fendant, to  be  applied  by  him  for  any  pnr- 
jiowe,  the  plaintiff  cannot  recover  In  tbis 
action  on  thepleadlngs.  Fifth  If  tbejury 
find  that  the  plaintiff  Instructed  the  de- 
fendant to  retoln  the  sums  of  money  col- 
lected by  bim  from  tbe  persons  procuring 
the  special  services  referred  to  In  tbe  evi- 
dence, and  to  apply  each  sums  of  money 
to  a  specific  purpose,  the  defendant  In  not 
accountable  to  the  plaintifl  for  tbe  dispo- 
sition of  such  sums  of  money  In  tbls  ac- 
tion on  tbe  pleadings.  Sixth.  If  tbe  jury 
find  that  the  plaintiff  stated  to  the  defend- 
ant that  she  should  not  receive  or  accept 
any  sums  of  money  to  be  collected  for  the 
special  servictis  referred  to,  and  directed 
tbat  such  sums  of  moaoy  should  be  ap- 
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^led  to  the  purposes  of  tbe  chorcb,  then 
the  plalDtlffcannotreeoverln  this  action 
on  the  pleadings.**  The  court  refused  to 
give  any  of  said  Instructions  as  aslced  for 
by  tbe  defendant,  and  tbe  defendant  duly 
excepted  thereto. 

Jonathan  Smith  and  W.  8.  B.  Hopkins, 
for  plalntlif.  Charles  F.  Baker  and  Her* 
bert  Parker,  for  defendant. 

BABKER,  J,  The  auditor's  report  was 
some  evidence  that  tbe  9fi03  wbteh  It  was 
agreed  at  tbe  trial  the  plalntltT  was  enti- 
tled to  recover,  If  she  was  entitled  to  re- 
cover anything,  was  for  moneys  which 
the  defendant  bad  collected  for  the  plain- 
tiff, In  contradistinction  from  moneys  due 
ber  for  services  rendered  to  him.  Tbere  la 
DO  count  for  money  had  and  recMved,  and 
the  items  under  tbe  connt  on  an  acconnt 
annexed  are  for  services.  Tbe  defendant's 
tblrd  request  was  directed  to  this  state  of 
tbe  evidence  and  pleadings,  and  was  not 
Klven  in  terms.  But  tbe  Jury  were  told,  In 
sabstance.  tbat  the  plaintiff  could  not  re- 
cover unless  they  found  a  contract  t>e- 
tween  the  parties  tbat  tbe  plaintiff  should 
render  the  services  to  the  defendant,  and 
that  if  they  were  left  In  doubt,  or  the 
plaintiff  had  not  ao  aatlsfled  them,  they 
should  retom  a  verdict  for  the  defend- 
ant. This  was.  In  substanee,  giving  the 
rnllng  requested.  Tbe  fourth,  fifth,  and 
sixth  requests  also  were  sul)stantlal1y 
given  in  that  portion  of  tbe  charge  which 
Instructed  the  Jury  that  if  the  money  com- 
ing to  the  plaintiff  was  to  he  turned  over 
by  tbe  defendant  for  general  or  charitable 
work,  or  for  memorial  windows,  the 
plaintiff  could  not  recover.  Exceptious 
overruled. 


0S»  UtM.  606) 

MERCHANTS'  NAT.  BANK  07  GARDI- 
NER V.  CITIZENS'  GASLIGHT  GO. 
OF  QUINOZ  et  at 

(Stt^une  JadUnal  Court  of  Maflaadbnaetts. 
Norfolk.  Oct.  19,  1883.) 
GlSUOHT  COMPAITIBS  —  POWSS  TO  IhOI  NOTIft— 

Adthobitt  or  Tbbabubbb. 
^  1.  St  18S6,  c.  346,  S  8,  which  forblda  «aa- 
lIsM  companies  from  Issuina*  bonds  In  an 
amount  exceeding  their  capital  stock,  does  not 
affect  tbe  tight  of  sncb  a  ctHiwany  to  Issne 
notes  when  necessary  In  Its  bnabieu. 

2.  A  corporation  Is  liable  on  one  of  Its 
notes,  in  the  hands  of  a  bona  fide  purchaser 
before  mattirity,  where  It  Is  signed  by  an  offi- 
cer authorized  genially  to  give  notes  in  Its 
behalf,  though  such  officer,  in  signing  the  par- 
ticoiar  note  m  qnestlon,  exceeded  bis  anthwity 
or  tbe  powws  of  tbe  corporation. 

3.  The  rule  that  tbe  treasurer  of  a  trading 
or  manufacturing  corporation  is  clothed,  by 
virtne  of  his  office,  with  the  power  to  Mecuto 
notes  In  behalf  of  tbe  corporation,  so  as  to 
make  them  binding  on  It  when  In  tbe  bands  of 
innocent  pnrcliasers  before  maturity,  applies 
to  gaslight  companies,  tbe  bnainess  of  wbidL 
requires  the  use  of  credit  at  certain  seasons  of 
the  year.  Field.  0.  J.,  and  Allen,  J.,  dissent- 
ing. 

4.  A  corporation  which  has  pramltted  a 
person  to  act  as  its  treasurer  for  Beveral 
months,  without  objection  by  it  or  its  stock- 
holders, cannot,  when  aned  on  a  note  executed 
by  him  in  its  boial^  set  w  tbs  defense  that  bis 
slectlMi  was  Invalid,  because  the  ananal  stDck- 
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bcriden*  meeOag  at  whkh  he  wm  tiboam  was 
not  callad  In  accordance  with  the  br-lAwi. 

EzeeptlODB  rrom  Bnperior  conrt,  Norfolk 
eoanty;  Jainea  It.  Danbar,  Jadse. 

Action  of  contract  by  the  Mercbanta* 
National  Bank  of  Oardlocr,  Me.,  agafnet 
the  CltizeDB*  GaallKbtCorDpauy  of  QalDcy 
and  others,  on  a  note  execoted  in  ItB  be- 
half by  C.S.  J.  Rngglur,  as  Ita  treaanrer. 
There  waa  a  verdict  Id  platntltf'e  favor, 
and  defendant  the  (Stliena'  Qaallght 
Company  excepted  to  thecoort'a  retnaal 
to  rale  aa  requested.  ExcaptloDs  over- 
rated. 

HolUa  B.  Bailey  and  Wflllam  O.  Waitt, 
for  plaintiff,   William  L.  Putnam,  for 
ftndanta. 

BARKER,  J.  ].  The  defendant's  first 
leqnest  for  instractlons  relates  to  the 
effect  or  St.  1880,  c  346,  upon  the  powers  of 
the  defendant  corporation  to  isaae  prom- 
iaaory  notes.  The  third  sectlOD  of  that 
BtatDte  relates  to  the  Isane  of  bonds  by 
a  Kas  company,  and  gives  a  cumpaoy  the 
right  to  secure  bonds  Issued  In  accordance 
with  the  provisions  of  the  section  by  a 
mortgage  of  the  franchise  and  property  of 
the  vorapany;  but  we  6ud  nothing  In  the 
chapter  which  affects  the  right  of  snch  a 
company  to  Issue  promissory  notes  when 
convenient  or  necessary  In  the  proaecu- 
\lon  of  Its  business. 

2.  As  the  plaintiff  disconnted  thla  note 
before  maturity,  "In  the  usual  course  of 
Its  business,  without  notice  or  knowledee 
of  any  defect  or  luflrnjity,"  and  as  its 
good  faith  Is  not  questioned,  If  the  note 
were  signed  by  an  ofBcer  aathorlsed  gen- 
erally to  give  notes  in  Its  behalf  the  de- 
fendant company  would  be  liable,  al- 
though the  agent  in  signing  this  particu- 
lar note  exceeded  his  authority,  or  the 

Bowers  o(  the  rorporatluu.  Monument 
at.  Bank  v  Globe  Works,  101  Mass.  57. 
It  la  not  necessary  that  the  authority  of 
an  officer  or  agent  to  sign  notes  In  behalf 
of  a  corporation  should  appear  In  the  by- 
laws, or  should  have  been  expressly  given 
by  a  vote  of  the  directors  or  of  the  stock- 
holders. In  Lester  v  Webh,  1  Allen,  84,  It 
was  said.  "The  rule  is  well  settled  that 
If  a  corporation  permit  their  treasurer  to 
act  as  their  general  fiscal  agent,  and  hold 
bim  out  to  the  pabUe  aa  having  the  gen- 
eral authority  Implied  from  bis  official 
name  and  character,  and  by  their  silence 
and  acquiescence  suffer  him  to  draw  and 
accept  cirarts,  and  to  Indorse  notes  pay- 
able to  the  corporation,  they  are  bound 
by  his  acts  done  within  the  «:ope  of  such 
implied  authority.  Fay  v.  Noble,  12CuBh. 
1;  Williams  V.  Cheney.  8  Gray,  215;  Con- 
over  V.  Insurance  Co..  1  N.  Y.  290.  On 
the  facts  proved  at  the  trial  the  plaintiff 
might  well  claim.  If  the  Jury  believed  the 
evidence,  that  the  treasurer  had  author- 
ity to  Indorse  the  notes  In  suit,  derived, 
not  from  any  express  direction,  hut  from 
the  course  of  conduct  and  dealing  of  the 
treasurer  with  the  knowledge  and  implied 
assent  of  the  directors  of  thecorporation." 
See,  also,  McNeil  v. Chamber  of  Commerce, 
154  Uass.  285.  28  N.  E.  Bep.  245;  Mining 
Co.  T.  Anglo-Callfornian  Bank,  101  D.  S. 
183, 


8.  But  casea  where  the  actual  anthorlty 
of  an  ofilcer  is  inferred  from  a  conrw  of 
buslufSB  known  to  and  permitted  by  the 
Htockliolders  or  the  directors  of  a  corpo- 
ration do  not  touch  the  question  whether 
authority  is  to  be  implied  as  matter  of 
law  from  the  name  and  nature  of  the 
office  itself.  In  the  preeent  case  the  Jnry 
were  ttstmcted  that  the  treasurer  of  auA 
a  corporation  as  the  defendant  company 
has  by  virtue  of  his  office  authority  to 
sign  a  note  which  shall  bind  the  corpora- 
tion, and  the  defendant  contends  that 
this  Instruction  was  incorrect.  The  Inci- 
dental powers  of  some  officers  or  ageota 
have  become  ao  well  known  and  defined, 
and  have  been  so  frequently  recognized 
by  courts  of  Justice,  that  certain  powers 
are  implied  as  matters  of  law  in  favor  of 
third  persons  who  deal  with  them  on  the 
assumption  that  they  possess  these  pow- 
ers, nnless  such  persons  are  Informed  to 
the  contrary.  The  officers  and  agents 
aaually  mentioned  In  this  category  are 
anctloneers,  brokers,  factors,  casnlcrs  of 
banks,  and  masters  of  shipH.  See  Uei^ 
chants'  Bank  v.  State  Bank,  10  Wall.  604; 
Case  V.  Bank,  100  U.  S.  446.  Treaaureni 
of  towns  or  cities  in  this  commonwealth 
are  well-known  officers,  and  their  powers 
are  very  limited.  They  are  In  general  to 
receive,  keep,  and  pay  out  money  on  tbe 
warrant  of  tbe  properofficersof  the  towns 
and  cities.  Treasurers  of  business  eorpo- 
ratlouB  usually  havr>  much  more  extensive 
powers,  and  the  decisions  of  this  court 
hold  that  the  treasurer  uf  a  manufactur- 
ing and  trading  corporation  Is  clothed  by 
virtue  of  bis  office  with  power  to  act  fur 
the  corporation  in  making,  accepting,  in- 
dorsing, issnins.  and  negotiating  prom- 
Issory  notes  and  bills  of  exchange,  and 
that  such  negotiable  paper  In  the  hands 
of  an  Innocent  holder  for  value,  who  has 
taken  it  without  uoticeof  any  want  of  ao- 
thority  on  the  part  of  the  treaanrer,  la 
binding  on  tbe  corporation,  although 
with  raerence  to  the  corporation  it  Is  ac- 
commodation paper.  Narraganaett  Bank 
V.  Atlantic  Silk  Co..  8  Mete.  (Maae.)  382; 
Bates  V.  Iron  Co.,  7  Mete.  (Itfasa.}  224; 
Fay  V,  Noble,  12  Cush.  1 ,  Lester  v.  Webb, 
1  Allen,  84;  Bank  v.  WhiL-henter,  8  Allen, 
109;  Bird  v.  Daggett,  97  Mass.  4»4;  Monu- 
ment Nat.  Bank  v.  Globe  Works,  nbl  au- 
pra;  Corcoran  v.  Cattle  Co.,  151  Mass.  74, 
28  N.  B.  Bep.  727.  While  It  la  possible  that 
most,  If  not  all,  of  the  cases  In  which  this 
role  has  been  stated  aa  law  have  some 
special  circumatances  from  which  the 
treaaurer'a  authority  could  be  inferred, 
and  that  the  court  was  influenced  in  the 
decisions  by  the  well-known  fact  that  In 
many  or  the  manufacturing  corporations 
of  this  commonwealth  the  treasurer  not 
only  has  tbe  custody  of  the  money,  but 
Is  the  general  flnaucial  manager,  and 
often  tbe  general  buslnesa  mnnsger,  of  the 
corporation,  the  rule  Itself  has  been  fre- 
quently and  bmadly  stated  In  our  deci- 
sions, and  Is  well  known  both  to  the  of- 
ficers of  manufactnrlng  and  trading  cor- 
porations and  to  those  of  banks  and 
financial  Instltatlons.  It  could  not  now 
be  abrogated  or  oneettled  without  dfs- 
tnrblng  commercial  transactions.  There 
are,  howsver,  many  corporatiima  which 


I 


Digitized  by  Google 


Mass.) 


HEBGHANTS'  STAT.  BANK  «.  GITIZBNB'  GASIJQHT  CO 


1085 


transact  more  or  lew  biulneu  to  whicb 
the  rvle  bae  been  beld  not  to  apply. 
TliDR  it  does  not  apply  to  a  oolle^,  (Web* 
ber  T.  CoDejre,  23  Pick.  802;)  nor  to  a  par- 
iiih,  (Packard  v.  Society,  10  Mete.  [Maae.] 
427;)  nor  to  a  monoment  association, 
(Turrey  t.  Association,  6  Allen.  827;)  nor 
to  a  municipality,  (Bank  v.  Winchester,  8 
Allen,  309;)  nor  to  a  savinsB  bank,  (Tap- 

gan  T.  Bank,  187  Masn.  107;)  nor  to  a 
orse-rallroad  rompany,  (Graft  t.  Rail- 
road Co..  150  Mass.  a>7.  22  N.  E.  Rep.  920.) 
L'pou  consideration  of  the  declstons  cited, 
we  think  it  fair  to  say  that  the  making 
and  indorsing  of  ne^tlahle  paper  Is  to  be 
presatned  to  be  within  the  power  of  the 
treasurer  of  a  manaractorlDg  and  trading 
corporation  whenever  from  the  nature  oft 
Its  ordinary  bttsinesfl  as  usaally  conducted 
the  corporation  is  naturally  to  be  expect- 
ed to  use  its  credit  in  carrying  on  com- 
mercial transactions.  Such  paper  Is  the 
usaal  and  ordinary  Instrument  of  utilising 
credit  in  commercial  transaetlona,  and 
it  is  for  the  interest  ot  the  corporation 
and  ot  the  eommanity  that  the  beat  in- 
atroment  staould  be  employed.  It  Is  no 
lesB  for  the  Interest  of  all  tbat,  U  negoti- 
able paper  Is  to  be  employed.  Its  Talldtty 
should  not  be  open  to  objections  which 
would  Impair  its  usefulness  by  requiring 
at  every  step  an  inquiry  into  the  author- 
ity by  which  it  Is  issued.  There  are  mat- 
ters ot  common  knowledge  pertinent  to 
the  present  question.  Gaslight  eompa- 
nies  nke  tbe  def«idant  are  chartered  for 
the  purpose  ot  making  and  selling  gas. 
They  are  located  In  every  city  of  tbe  com- 
monwealth, and  In  most  of  tbe  larger 
towns  and  villages.  In  the  recent  devel- 
opment of  tbe  OBO  of  electricity  many  elec- 
tric Uglit  or  light  and  pow»r  companies 
have  been  established  wbere  gaslight  com- 
panies are  hi  operation.  The  powers,  ob- 
llgationM,  and  buslueee  of  these  electric 
companies  are  so  eimllar  to  those  ot  gas- 
light companies  that  theyareclaBsed  with 
them  In  the  minds  of  business  men,  and 
are  under  the  supervision  of  the  same 
state  board.  We  see  no  reason  why,  in 
reapeet  to  tbe  present  question,  all  of  this 
general  elass  ot  corporations  should  not 
be  governed  by  one  rule.  They  are  all  In 
(act  "manufacturing  and  trading  corpo- 
rations** In  the  same  sense  that  companies 
wiiose  buslnmltlsto  miRnnlacture  and 
sell  cottons^  woolens,  shoes,  or  paper  are 
mannfactoring  and  trading  corporations. 
None  ot  these  companies  are  traders  In 
the  atrlet  sense  contended  tor  by  the  de> 
fendant,  since  nont)  of  them  make  it  their 
"bnslnesB  to  boy  merchnndtse  or  goods 
and  sell  the  same.**  All  of  tbem,  and  the 
gaslight  companies  equally  with  the 
others  named,  buy  merchandise  and  goods 
in  large  amoonts,  expend  large  snms  In 
transforming  by  ttaslr  processes  of  manu- 
facture the  articles  purubased  Into  other 
commodities  which  they  sell  for  the  pur- 
pose ot  making  a  profit.  Neither  the  fact 
that  pipes  which  a  gaslight  company  naett 
only  to  deliver  to  Its  customers  one  ot  the 
commodities  which  it  sells,  nor  that  Its 
price  for  that  commodity  may  be  regu- 
lated by  civil  authority,  nor  that  the  mu- 
uleipallty  In  which  Its  plant  Is  located  may 
oorehase  or  take  Ita  Irancblae  and  prop- 


erty, makes  It  less  advantageous  or  neces- 
sary that  the  gaslight  company  shall  be 
able  to  use  its  credit  In  its  commercial 
dealings.  Although  sncb  companies  man- 
ufacture only  as  they  deliver,  and  ro  have 
no  occasion  to  hold  large  quantities  of 
manufactured  goods  for  a  market,  there 
are  features  of  their  buslaess  which  make 
It  necessary  (or  them  to  have  control  of 
large  amnnnts  of  money  at  certain  sea- 
sons. Coal,  tbeir  cblef  raw  material,  is 
uniformly  at  its  lowest  price  in  the  sum- 
mer, and  away  from  the  seaboard  Is 
usually  taken  in  In  large  quantities  at 
that  season.  Qas  Is  uoHormly  sold  upon 
time,  and  the  bills  collected  monthly  or 
quarterly.  The  work  o(  extending  and 
repairing  street  mains  and  other  work 
upon  tbe  manotactorlng  plant  can  be 
done  to  the  beet  advahtage  during  only 
a  portion  of  tbe  year.  A  huslnesa  so  con- 
ducted affords  abundnnt  scope  for  the  ad- 
vantageous use  of  the  credit  ot  the  corpo- 
rations engaged  in  it,  and  they  would 
naturally  tte  expected  to  ase  their  credit 
in  the  transaction  erf  their  ordinary  busi- 
ness. Their  published  returns  made  to 
tbe  board  of  gas  commissioners  show  that 
the  companies  do  in  fact  lesne  large 
amounts  of  promissory  notes.  It  Is  true 
that  these  notes  may  possibly  have  been 
Issued  under  special  votes  or  by-laws  or 
other  explicit  authority.  Upon  tbis  point 
we  bare  no  evidence  or  means  of  certain 
knowledge.  But  It  la  also  true,  and  Is  a 
consideration  entitled  to  weight,  that  the 
practice  ot  gaillght  companies  to  issue 
promissory  notes  has  grown  up  since  tbe 
announcement  bythe  court  of  the  rule  that 
treasurers  of  mannfacturing  and  trading 
corporations  are  presumed  to  have  au- 
thority to  issue  such  ootea;  and  again, 
that  gaslight  companies  are  In  fact  mann- 
facturing and  trading  corporations.  Tbe 
strong  Inference  is  that  the  gaslight  com- 
panies and  their  ottlcers.  and  those  who 
have  received  in  payment  or  bought  or 
discounted  their  promlsiiory  notes,  have 
in  so  doing  actetl  upon  the  assumption 
that  the  rule  as  tu  the  implied  antborlty 
of  treasurers  of  manntacturlng  and  trad- 
ing corporations  to  issue  negotiable  paper 
applied  to  tbe  treasurers  ot  gaslight  com- 
panies. Tboee  who  hare  occasion  to  deal 
directly  with  such  companies,  or  to  pur- 
chase or  dlscaubt  their  notes  In  tbe 
money  market,  would  naturally  assume 
ttaat  the  rule  so  long  applied  by  the  court 
to  other  manntacturlng  and  trading  cor- 
porations would  be  nppiiMl  to  theue.  In 
our  opinion,  the  same  reaauos  which  re- 
quired the  making  of  tbe  rule  referred  to 
are  operative  here,  and  require  us  to  bold 
that  it  is  to  be  applied  In  the  case  of  gas 
light  companies.  We  do  not  disregard 
the  fact  tbatsuch  companies  bavepecullai 
duties  to  the  public,  and  peculiar  priv- 
ileges, and  that  their  operations  may  be 
regulated  by  public  authority,  and  tbeli 
franchises  and  property  taken  over  by  thA 
municipalities  In  which  their  woriis  ar« 
located.  Bot  tbe  sltnatlon  of  such  a 
company  with  reference  to  this  class  of 
rights  and  obllgaticras  Is  the  same  irre- 
spectlre  of  tbe  question  whether  its  treas- 
urer is  nr  is  not  to  be  presumed  to  bavfr 
power  by  vlroe  oi  Um  ofBce  to  Issue  prom- 
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tesoiy  notea,  8ach  notee  do  not  bind  the 
fraDCblsea  or  tb«  property  of  tbe  compaD.v 
any  mure  tban  debts  upon  open  account. 
A  majority  of  the  court  1b  therefore  of 
opinion  that  tbejnry  waarlghtlylnstroct- 
ed  that  the  treannrer  of  the  defendant  cor* 
poratlon,  by  Ttrtneot  bis  office,  had  au- 
thority to  eisD  a  note  which  would  bind 
the  corporation. 

4.  It  Is  not  necessary  to  consider  in  de- 
tail tbe  namerous  qnestlone  argned  by 
tbe  defendant  as  to  tbe  admission  and  the 
exclUHlon  of  evidence  and  the  rulings 
given  and  refused,  bearlns  upon  tbe  status 
of  Mr.  BoRKlea  an  tbe  treasarer  de  Jure  or 
do  facto  of  tbe  eorporatlon,  or  upon  tbe 
answers  to  the  special  qoestlons  pro* 
pounded  by  the  court  and  answered  by 
The  Jury  In  addition  to  tbe  general  verdict 
for  the  ptalntltr  Upon  the  uncontrovert- 
ed  evidence,  certain  persons  claiming  to 
act  as  the  stockbolders  of  theeorporatlon, 
all  of  whom  were  interested  In  Ita  stock, 
assembled  at  Its  office  on  the  day  fixed  In 
Ita  by-la  W9  as  tbedatn  of  Itaanunal  stock- 
holders* meeting,  and  went  through  the 
lurms  of  holding  Its  annual  meeclug  and 
of  electing  bim  treasurer  of  tbe  company. 
Theformer  Incumbent  of  theofflcereolgned 
It  into  the  bands  of  Mr.  Bsggles,  and  he 
baa  since  filled  the  position  of  tmsnrer 
under  a  claim  of  a  right  to  tbe  office,  and 
withoot  dispute  on  the  part  of  any  stock- 
bolder  or  member  of  tbe  corporation,  and 
no  proceedings  have  been  brought  by  the 
corporation  itself  to  test  his  title  to  the 
office.  The  note  In  suit  was  Issued  when 
be  had  thus  been  In  the  unquestioned  dis- 
charge of  the  fnnctlouB  of  the  office  for 
nearly  tbree  months,  and  iromediutely 
thereafter,  at  a  meeting  of  which  public 
notice  was  glvpu,  his  election  was  ratified 
and  confirmed.  No  person  In  any  way 
Interested  In  tbe  stock,  either  as  a  stock- 
holder of  record  or  us  a  purchaser  or 
pledgee  ot  uotransferred  certificates,  has 
contested  In  any  way  his  right  to  tbe 
office.  The  contention  that  he  Is  not  tbe 
lawfully  elected  treasurer  has  been  made 
only  by  the  corporation  Itself,  and  only  as 
a  technical  defense  to  the  present  suit. 
Whatever  might  be  the  rule  to  be  applied 
If  a  stockholder  or  member  of  tbe  corpora- 
tion or  the  corporation  Itself  bad  coutest- 
«d  the  right  ot  Mr.  Kugglea  in  proceedings 
brought  to  test  the  validity  of  bts  original 
Election,  or  of  the  subsequent  ratification, 
and  without  holdini;  that  the  rules  which 
apply  to  defacto  officers  of  government  or 
of  public  or  quasi  publl:  corporations  ap- 
ply to  officers  of  all  corporations,  we  ore  of 
opinion  that  under  such  circumstances  the 
corporation  Itself  cannot  be  permitted  to 
contend  In  deteuse  of  an  action  llketbepres- 
«nt  that  the  acts  of  a  person  who,  nniler 
color  ot  an  election  to  tbe  office,  has,  with- 
out protestor  opposition  from  anysoun^e, 
acteii  as  ItstreaHurerfor  so  long  a  time,  are 
InTalid  merely  because  tbe  annual  meeting 
at  which  he  was  chosen  was  not  called  In 
noiordance  with  theby-lawa.  None  of  the 
cxeeptioiM  relating  to  this  branch  ot  the 
case  are.  In  view  of  the  uncontroverted 
facta, material  totbeqnestion  whether  tbe 
note  in  suit  la  a  valid  ca  use  ot  action  against 
tbe  corporation,  aqd  they  are  overruled  us 
immaierlai.  Excepttuna  oTerrnled, 


EFOBIEB,  YoXm  34.  (Mass. 

FIELD,  C.  J.,  (dissenting.)  The  most 
Important  question  in  thlscaaelB  whether 
the  instruction  of  the  conrt  Is  correct  that 
the  treasurer  of  such  a  corporation  as  tbe 
defendant  has  antbority  to  sign  a  prom- 
issory note  for  tbe  corporatlou  by  vlrtna 
ot  his  office,  although  the  by-laws  confer 
no  such  antbority  on  him,  and  be  has  not 
been  held  oat  by  either  the  utockholdera 
or  the  dlroetors  ot  the  corporation  aa  bav^ 
Ing  any  such  authority,  and  has  not  tieen 
knowingly  permitted  to  exercise  any  such 
power.  The  ground  on  wbicb  t^rtaln 
officera  and  agents  are  held,  as  matter  <rf 
law,  to  posMsa  certain  Implied  powers  by 
virtue  ot  the  office  or  employment.  Is  that 
by  a  well-known  general  usage  certain 
powers  attach  to  the  office  or  employ- 
ment, and  tbe  appointment  is  presumed 
to  have  been  made  with  reference  to  this 
nsage,  unless  there  la  notice  or  knowledge 
to  tbe  contrary  The  gronnda  on  wbkh 
this  conrt  boa  decided  that  the  treaanrer 
of  a  manufacturing  and  trading  corpora- 
tion must  be  taken  to  have  antbority  to 
sign  promissory  notea  In  behalf  of  the 
corporation,  unless  there  Is  notice  or 
knowledge  to  tbe  contrary,  are  stated  in 
the  opinion  of  tbe  majority  of  tbe  court, 
but  these  declalons  have  been  confined  to 
eorporatlnna  wbleta  aell  raerebandlse  In 
the  market,  altbongb  tbey  manutactora 
the  mercbandlee  which  they  sell,  and  tbe 
doctrine  has  never  been  extended  tn  sucb 
quasi  public  corporations  as gasUgbt com- 
panies. In  a  street-railway  corporation, 
which  perhaps  afforda  tbe  nearest  anal- 
ogy, an  Implied  power  In  the  treaanrer  to 
sign  promissory  notea  for  tbe  corporatI<Hi 
has  been  denied,  and  treasurers  of  mu- 
nicipal corporations,  and  of  corporatlona 
generally,  have  no  ancb  Implied  power, 
(jaslight  companies  ore  not  commonly 
known  as  "trading  companies."  Tliey  do 
not  sell  goods,  wares,  and  merchandise  In 
tbe  market.  Indeed,  they  are  not  com- 
monly called'mannfactarlngeompaulea.* 
They  manufactnre  and  deliver  gaa  to  the 
Inhabitants  of  defined  localities,  at  pricea 
fixed  either  by  public  antbority  or  by  the 
companies  tbemselves,  subject  to  public 
supervision.  They  may  be  invested  with 
the  right  ot  emlnentdomain.and  subjected 
to  municipal  control,  and  tbe  business 
may  be  carried  on  by  towns  and  dtlea  aa 
well  aa  by  private  corporations.  Their 
property  U  mainly  In  real  estate.  Tbe 
Income  Is  received  at  reg>jlar  timeH,  and, 
althouith  small  in  proportion  to  tbe  value 
of  the  plant,  Is  not  subject  to  onforescen 
variations  In  kind  or  amount  These 
companies  may  issue  bonds  at  not  less 
than  par.  bat,  unless  specially  authorised 
by  tbe  legislature,  tbs  amount  of  bonds 
must  not  exceed  the  capital  actually  paid 
In,  (St.  1886,  c.  'MQ,  S3;)  and  the  property 
which  contttltutes  the  plant  Is  or  should 
be  paid  for  by  f:he  capital  stock  and  tbs 
proceeds  of  tbe  bonds.  Sucb  companies 
may  sometimes  have  occasion  to  borrow 
money  and  to  give  promissory  notea,  bat. 
It  well  conducted,  tbe  occasions  cannot  be 
frequent.  The  word  "  treasurer, "  lo  and 
of  Itself,  does  not  Import  that  the  person 
holding  that  office  Is  the  general  business 
manager  of  the  corporation,  but  only 
that  he  Is  tbe  person  to  racrtn,  keep.  u4 
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dtuboiM  the  money  of  tbe  corporation. 
It  was  not  ahuwn  In  thp  present  case  tbat 
treasurers  of  similar  corporations  cos- 
tomarily  exercise  the  power  of  g\ying 
promissory  notes  In  behalf  of  the  corpo- 
rations. Sncb  a  power  may  be  given  by 
the  by-laws  to  a  treasurer,  ^ther  alone  or 
Jointly  with  some  other  officer  or  ofHcera ; 
but  in  this  case  tbe  defendant  offered  tu 
show  that  by  tbe  by-laws  the  treasurer 
"had  no  power  as  treasurer  to  sisn  notes 
In  behalf  of  tbe  company,"  and  this  evl* 
dence  was  excloded.  We  know  of  no  cu»- 
tom  or  osage  of  which  we  can  Judicially 
take  notice  tbat  treasarftrs  of  sneh  corpo- 
rations asually  have  sncb  authority,  ur 
nsnally  exercise  such  a  power.  We  know 
of  no  principle  of  public  policy  which  re- 
quires us  to  bold  that  the  Lreasurer  of 
sncb  a  corporation  has  impliedly  such  a 
power,  when  be  in  fact  has  It  not,  and 
bus  not  t>een  held  out  by  the  corpora- 
tion or  Ita  lUzectura  as  having  it,  and 
when  It  does  not  appear  that  treasurers 
of  similar  corporations  have  cnetoma- 
rily  exerclse<]  such  a  power  so  pobllcly 
end  uniformly  that  courts  can  take  Judi- 
cial notice  of  It.  Jt  Is  Important  tbat 
corporations  should  retain  the  power  of 
controlling  their  officers.  Thegeneral  rule 
Ik  that  when  one  person  signs  the  name  of 
another  to  any  contract,  whether  tbe 
other  be  a  natural  or  artlflclal  person,  tbe 
authority  to  do  so  shoold  be  shown,  un- 
less the  principal  has  held  out  snch  person 
as  bavlag  snch  authority.  The  instances 
must  be  rare  when  tbe  law  will  necessarily 
Imply  from  the  name  of  an  office  in  a  cor- 
poration authority  to  sign  the  name  of 
tbe  corporation  to  any  contract  when  no 
such  authority  has  In  fact  been  given  or 
has  ever  before  been  exercised  with  tbe 
knowledge  of  thestockholdersor  directors 
of  tbe  corporation.  There  is,  generally 
speaking,  no  hardship  In  compelling  per- 
sons who  take  promissory  notes  signed 
by  one  person  In  the  name  of  another  to 
ascertain  tha  authority  of  the  person  sign- 
ing, nnleaa  they  are  content  to  rely  upon 
an  Indorser  or  guarantor.  £  tbmk  tbe  In- 
atrnctlon  given  on  this  aabject  was  wrong. 

ALLEN,  J.^  eonenra  In  this  opinion. 


(169  iiUBB.  St7) 

JHWETT  PUB.  CX>.  T.  BUTLfflR. 
(Supreme  Jndidal  Conrt  of  Massachosetts. 
Suffolk.   Oct.  19.  1898.) 
Xllsoai.  Costbact  — Betwbbs  Adthor  and  Pdb- 

LI8BER— FaILCKE  TO  PERFORM. 

1.  A.  contract  between  an  author,  intend- 
ing to  write  an  autobiography,  and  a  pnbllsher, 
whereby  the  author  agrees  ^'to  accept  full  re- 
sponsibility for  all  matter  contained  In  eaid 
work,  and  to  defend  at  his  own  cost  any  suits 
which  may  be  bronght  against  the  pablisher 
for  publishing  any  statement  contained  in  said 
work,  and  to  pay  all  costs  and  damages  arising 
from  said  snits,"  does  not  show  on  its  face 
that  the  parties  contemplated  the  pnbUcatiOQ  of 
scandaloas  or  libelous  matter,  bo  as  to  prevent 
the  publisher  from  recovering  for  the  anthor's 
refusal  to  permit  it  to  publish  the  work  aiter 
it  was  written,    lAthrop,  J.,  dlasentiag. 

2.  An  author  is  not  Justified  In  his  refusal 
to  permit  a  publisher  to  publish  his  book,  as 
he  had  contracted  to  do,  because  of  his  deubts 


aa  to  the  publislier's  solTencv.  Hobbi  v.  Brick 
Co..  ifMasa.)  31  N.  B.  Bep.  766.  followed. 

3.  The  fact  that  the  person  whose  name 
a  corporation  bears  has  been  guilty  of  criminal 
misconduct,  and  compelled  to  dee  to  avoid  a 

frosecution,  is  no  excuse  for  an  author's  re- 
usal  to  permit  it  to  publish  one  of  his  works, 
as  ho  had  contracted  to  do. 

Beport  from  supreme  judicial  court,  Suf- 
folk county:  Oliver  W.Holmes, Jr.,  Judge. 
Action  by  C.  F.  Jewett  Publishing  Uom- 

Bany  against  Benjamin  F.  Butler  for 
reach  of  contract.  The  court  reported 
the  case  to  the  supreme  Judicial  court. 
Judgment  for  plaintiff. 

Tbe  contract  between  the  parties  recited 
that  tbe  rlefeudant  "is  minded  and  intend- 
ing to  write  and  have  published  two  vol- 
umes In  the  nature  of  autoblngrapby  or 
remlnlRcencps  of  his  life,  and  the  acts  and 
doings  of  other  public  men,  so  far  as  they 
may  seem  to  him  to  elucidate  the  history 
of  tbe  country  or  public  affairs,"  and  It 
was  stipulated  that  the  plaintiff  should 
do  the  publlMlilag.  The  declaration  al- 
leged that,  after  plaintiff  had  written  tbe 
work,  he  permitted  It  to  he  published  tiy 
other  parties,  and  that  plaintiff  had  suf- 
fered damages  in  having  prepared  for  tbe 
publication,  and  In  the  loss  of  profits 
which  It  would  have  made  from  the  sale. 

E.  C.  Bumpus.  ^<amQel  J.  Elder,  and  Wil- 
liam Gushing  Walt,  tor  plaintiff.  John 
Lowell  and  E.  M.  Johnson,  for  defendant. 

MORTON.  J.  The  first  question  Is 
whether  the  contract  is,  as  tbe  defendant 
contends,  Illegal  on  its  face.  The  words 
relied  on  to  show  that  It  Is  are  as  foilows ; 
**  The  party  of  the  flrflt  part  agrees  to  ac- 
cept full  responsibility  of  all  matter  con- 
tained In  said  work,  and  to  defend  at 
bis  own  cost  any  suits  wblch  may  be 
brought  against  the  party  of  the  second 
part  for  publishing  any  Rtatemeuts  con- 
tained In  said  work,  and  to  poy  all  costs 
and  damages  arising  from  said  suit."  The 
presiding  Justice  found  that  "the  contract 
was  made  without  illegal  Intent,  unless 
and  except  so  far  as  the  words  uned  im- 
port one  as  matter  of  luw."  Do  the 
wordd  used,  as  quoted  abore.  Import  one 
as  matter  of  law?  We  think  not.  The 
pa r ties  were  con t racti ng  respec ting  a 
book  wblch  was  not  In  existence,  bnt.  was 
to  be  written.  There  was  nothing  In. the 
character  of  the  proposed  work  which 
naturally  or  necessurily  Involved  the  pub- 
llcntlon  of  scandalous  or  libeluus  matter, 
as  was  the  case,  for  Instance,  In  Shackell 
r.  Rosier,  2  Bing.  N.  C.  634.  referred  to  by 
the  defendant.  At  the  same  time  It  weM 
not  Impossible  that,  in  spite  of  duo  care 
and  good  faith  on  the  part  of  the  author 
and  publisher,  tbe  proposed  book  might 
contain  matter  which  others  perhaps 
would  deem  libelous.  In  sncb  a  case  it 
would  be  no  more  unlawful  for  the  par- 
ties to  provide  that  the  author  should 
save  the  publisher  harmless  from  all  costs 
and  damages  to  which  he  might  be  sub- 
jected by  reason  of  the  pnbllcntlon  of  the 
book  than  It  would  be  for  a  patentee  to 
agree  with  his  licensee  that  be  would  pro- 
tect him  against  all  costs  and  damages  to 
which  he  might  be  subjected  In  conse- 
quence of  nalDg  the  patent  to  which  tu« 
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llceose  applied.  The  case  staiida  on 
KrouadB  entirely  different  from  tboBe  on 
which  It  would  stand  It  It  appeared  that 
the  parties  Intended  to  publish  or  contem- 
plated the  publication  of  llbeluas  matter. 
Th^e  ia  nothloK  in  the  aKreement  fairly  to 
■bow  that  each  was  their  purpOHe.  Tie 
moat  tliat  can  be  said  la  that,  thooKh 
there  was  no  Intention  to  write  or  pnbllsb, 
nor  any  contemplation  ul  writing  or  pub- 
lishing, libelous  matter  on  the  part  uf  the 
author  or  publisher,  it  mtg:ht  turn  out, 
after  the  boob  was  published,  that  It  did 
contain  libelous  matter.  But  that  la  very 
farfrom  saylug  that  the  partteH  had  In 
view  au  Illegal  purpose  In  publisbing  the 
book.  We  see  nothing  unlawful  In  a  con- 
tract which  provlderi,  without  anything 
more,  that  the  author  shall  Indemnify  the 
puhllBher  for  costs  and  dumaget)  to  which 
he  raay  be  subjected  by  reason  of  the  pub- 
llcullon  of  a  book  to  be  written  by  (he 
author.  Moreover.  It  waa  possible  In  this 
case  that  the  book  might  notcontaln  libel- 
ous matter,  although  libel  salts  against 
the  publisher  might  grow  out  of  it.  It 
would  be  hard  to  say.  In  such  ereot,  that 
the  publisher,  who  might  have  published 
the  book  without  any  libelous  purpuse, 
and  In  the  full  belief  that  It  contained 
notbtug  llbelons,  eonld  not  recover  of  tbe 
antbor  under  this  claase  in  the  contract 
tfaevostsand  damages  to  which  he  had 
been  put  by  such  suits.  In  order,  we 
think,  to  render  the  contract  unlawful,  it 
should  appear  that  there  was  an  intention 
on  tbe  part  of  the  author  and  pubUsher 
to  write  and  publish  libelous  matter,  or 
that  theanttaor  proposed,  with  the  knowl- 
edge and  acqnlescence  of  the  publisher,  to 
write  Ubeloua  matter.or  that  rbecontract 
on  Its  face  provided  for  or  promoted  an 
Illegal  act.  We  do  not.  think  the  clause  lu 
question  Is  fairly  susceptible  of  either  con- 
struction. Fletcher  v.  Uarcot,  Hut.  55; 
Battersey's  Case,  Winch.  49;  Betts  v.  Oib> 
bins,  2  Adol.  &  G.  137;  Adamson  v  Jarvls, 
4  BIng.  66;  Wangh  v.  Morris,  L.  R.  8  Q.  B. 
202;  Pearce  v.  Brooks,  L.  R.  1  Exch.  213; 
Cannan  v.  Bryce.  S  Bam.  &  Aid.  179; 
Oraves  V.  Johnson.  156  Mass.  211,  SO  N  E. 
Rep.  HIS. 

The  defendant  contends.  In  the  next 
place,  that  he  was  Justified  lu  his  refusal 
to  go  on  witb  tbe  contract  because  of  his 
doubts  as  to  tbe  aolvene,v  of  tbe  plaintiff 
corporation,  and  becaose  of  tbe  disgrace 
attaching  to  its  name  In  consequence  of 
tbe  conduct  uf  Jewett.  The  first  ground 
thus  taken  would  seem  to  be  disposed  of 
by  the  recent  case.of  Hobbs  v.  Brick  Co.. 
(Mass.)  31  N.  E.  Rep.  756,  and  need  not, 
therefore,  be  further  considered.  As  to 
tbe  second  ground,  It  Is  to  be  observed 
that  the  contract  was  not  made  with 
Jewett  personally,  but  with  tbe  corpora- 
tion which  bore  IUm  name.  Moreover, 
Jewett  has  fled,  and  It  fairly  may  be  pre- 
sumed that  bl<i  place  as  president  and 
Tuanager  has  been  filled  by  the  election  of 
another  person,  so  that  thedefendant  can- 
not and  will  not  be  obliged  to  cume  Into 
further  association  with  bim.  It  la  well 
known  that  corporations  are  frequently 
organised  which  bear  as  part  of  their  cor- 

? orate  name  the  name  of  some  Individual, 
he  contention  ol  tbe  defendant  would  re- 


quire ns  to  hold  that  In  all  such  cane*  a 
party  makltig  a  contract  wItb  such  a  cor- 
poration would  be  Justified  In  refusing  to 
go  on  with  It  It  the  person  whose  name 
the  corporation  bore  committed  an  act 
rendering  him  liable  to  pnolMhraentaB  a 
criminal,  or  bringing  him  Into  disgrace  and 
rendering  further  association  witb  bim 
unprofitable  and  Injnrioas  to  tbe  other 
party  to  the  contract.  But  a  corporation 
does  not  In  such  acase  Impliedly  guaranty 
as  an  element  of  the  contract  entered  Into 
with  It  that  tbe  person  whose  name  It 
bears  shall  continue  to  be  a  reputable 
member  ol  society.  The  corporation  la 
distinct  from  tbe  person  whose  name  it 
bear-8.  Its  Interests  and  thoseof  Its  stock- 
holders In  contracts  made  by  It  wltn  other 
parties  are  nut  to  be  affected  hy  the  dis- 
graceful or  criminal  conduct  of  the  person 
whose  name  It  bears,  and  for  which  it  is 
In  no  way  respoosible.  A  majority  of  tbe 
court  think  the  entry  sbonld  be.  Judgment 
for  plaintiff  for  92.500  and  Intersst 
June  0. 1890,  and  It  Is  so  ordered. 

TMTHROP,  J.,  (dissenting  )  I  am  an- 
able  to  concur  in  the  opinion  of  tbe  ma- 
jority of  tbe  court  that  tbe  contract 
sought  to  be  enforced  is  a  valid  contract. 
Tbe  contract  provides  for  tbe  pobllcatioii 
of  tt  work  to  contain  tbe  autbnr's  autobi- 
ography, **  or  reminiscences  of  bis  life,  and 
tbe  acts  and  doings  of  other  public  men, 
BO  tar  as  they  may  seem  to  him  to  eluci- 
date the  history  of  tbe  country  or  public 
affairs. "  It  is  In  reference  to  a  work  of 
this  character  that  the  defendant  agreei* 
to  do  three  thlngu:  First,  ''to  accept  full 
responsibility  of  all  matters  contained  In 
said  work;"  secondly,  "to  defend  at  bis 
own  cost  any  suits  wblcb  maybe  brought 
against  the  party  of  tbe  second  part  for 
publisblug  any  statements  contained  In 
said  work;"  thirdly,  "to  pay  all  costs 
and  damages  arising  from  snch  suits," 
The  obligation  of  tbe  defendant  Is  not  lim- 
ited to  paying  legal  expenses,  but  Inelodea 
costs  and  damages  recovered  against  tbe 
publisher '*for  publishing  any  statements 
contained  Insald  work."  While  it  Isfound 
that  the  parties  acted  without  Illegal  In- 
tent, yet  If  the  legal  effect  of  tbe  language 
used  Into  make  the  contract  against  the 
policy  of  the  law.  this  court  ought  not  to 
enforce  It.  It  seems  to  me  to  be  Impossi- 
ble to  say  that  tbe  language  used  applies 
only  to  groundless  suits,  and  that  It 
should  so  be  construed.  What  the  parties 
contemplated,  and  what  tbey  Intended  to 
provide  for,  was  that  actions  might  be 
brought  against  the  publisher  for  libelous 
matter  contained  in  the  work;  that  these 
actions  might  be  succfassfully  maintained 
against  the  publisher,  who  would  then  be 
compelled  to  pay  damages  and  costs.  In 
this  event  the  writer  agreed  to  Indemnify 
the  publisher.  Could  such  an  agreement 
have  been  enforced?  In  my  opinIon.lt 
could  not,  and  this  view  Is  sustained  by 
the  authorities.  Hbackell  v.  Rosier,  3 
BIng.  N.  C.  634;  Colbum  v.  Patmore,  1 
Cromp.  M.  ft  R.  78;  Oale  v.  Leckle,  3 
Starkle,  107;  Clay  v.  Tates,  1  Hnrl.  ft  N. 
7S;  Arnold  v.  Clifford,  2  Sura.  238;  Odgere, 
maud,  ft  L.  (2d  Ed.)  8.  See,  also,  Brad- 
lauRb  V.  Newdegate,  11  Q.  B.  IHv.  1,  IS; 
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Babcoct  V.  Terry.  97  Maw.  482.  It  follows 
that  the  whole  contract  was  tainted  with 
Illegality,  and  neither  party  was  hound 
tu  go  on  with  It.  Robinson  t.  Green,  3 
Mete.  (Mo88.)  1B9,  161;  Perkins  v.  Cum- 
mlnsrs.  2  Gray,  258;  Woodruff  v.  Went- 
wortb,  18»  Maaw.  809;  Blahop  Palmer, 
146  Maaa.  480, 16  N.  B.  Bep.  399;  LooDd  v. 
Grimwade,  88  Ch.  Dir.  606, 61S. 


(60  Ohio  St  my 

IiAKBSIBE)  &  U.  H.  a  CO.  eC  Bl  T.  BBBN- 
NAN. 

(Supreme  Ooort  of  Ohio.    Oct  81,  1883.) 

BxBMPTioxB— Fbopsbtt  ht  Citstodu  Liais. 
HHd,  that  no  injanction  waa  necessary 
to  prevent  the  railroad  company  from  paying 
the  money  over  to  the  bnsband.  The  com< 
paiiy,  haTing  been  made  a  party  defmdaat  to 
the  action,  was  hoand  to  hold  the  mont>y  to 
abide  the  final  disposition  of  the  case,  the  mon- 
ey boing  regarded  as  In  the  castody  of  the  law. 

(Srllabns  by  the  ConrU 

Error  to  circuit  court,  Erie  county. 

Action  by  MlDDie  Brennan  agalnnt  Ed- 
Kar  H.Brenuaiiand  theLakesldeft  Marble 
tlead  Railroad  Company.  From  the  judg- 
ment rendered,  defendant  railroad  com- 
pany brings  error.  Affirmed. 

E.  J.  Blandln  and  T.  AlTord.for  plaintiff 
in  error.  Homer  Goodwin,  for  defendant 
In  error. 

PERCURIAU.  MlnnfeBrennanbrouKht 
hei'  action  agaloat  bar  huaband,  Edgar 
H.  Brennnn,  for  divorce  and  allm  ony .  In  t  he 
court  of  common  pleas  of  Erie  county, 
and  made  the  Lakeside  &  Marble  Head 
Railroad  Company  a  defendant,  alleging 
In  ber  petltlcm  that  tbe  railroad  company 
was  indebted  tu  ber  husband  In  the  sum 
ol  $1,126.37.  for  which  tbe  husband  bad 
recovered  a  Judgmentugainst  tbe  railroad 
company  In  tbe  eonrt  of  common  pleas  of 
Ottawa  coonty;  and  she  asked  and  ob- 
tained a  temporary  Injunction,  enjoining 
the  railroad  company  from  paying  over 
to  ber  husband  tbe  amount  of  said  Judg- 
ment, or  any  part  thereof.  Tbe  railroad 
company  answered,  and  denied  having 
any  money  In  its  handa,  belonging  to  the 
bnsband,  and  averred  that  the  Judgment 
had  been  set  aside  and  vacated.  The  case 
was  tried  upon  its  merits,  and  a  divorce 
granted,  and  alimony  adjudged  to  her  in 
thflsum  of  $20,000,  but  ber  petition,  as 
against  tbe  railroad  company,  waa  dis- 
missed at  her  costs  on  tbe  18tb  day  of 
April,  1^9.  On  the  same  day  she  gave 
notice  of  ber  intention  to  appeal  to  the 
circuit  conrt  from  this  Judgment  of  dis- 
missal, and  the  bond  was  fixed  at  $50, 
which  was  given  the  same  day.  About 
April  25.  18S9,  the  railroad  company  al- 
lowed tbe  husband  to  take  Judgment 
against  tbe  company  for  the  sum  of 
$N52  In  the  aame  casein  which  tbejadg- 
ment  had  been  set  aside  by  the  court.  On 
April  25, 1SS9,  the  railroad  company  paid 
the  amount  of  the  Judgment,  $852,  to 
tbi>  sheriff  of  Ottawa  county,  upon  an  ex- 
ecution held  by  tbesberiB  against  the  hus- 
band In  favor  of  a  creditor,  as  provided  In 
v.S4N.E.no.24'-^ 


section  5482,  Rev.  St.  Ohio.  In  the  circuit 
court,  the  railroad  company  filed  an 
amended  answer.  In  which  tbe  payment 
to  the  sheriff  was  fully  set  ont.  The  cause 
waa  heard  upon  the  merits  in  the  circuit 
court,  and  «  Judgment  rendered  !n  favor 
of  tbe  plaintiff  below,  and  the  railroad 
company  was  ordered  to  pay  over  to  her 
said  sum  of  $862.  to  all  of  which  the  rail- 
road company  excepted,  and  filed  Its  peti- 
tion in  error  in  this  court  to  reverse  the 
Judgment  of  tbe  circuit  court.  Judgment 
affirmed. 


(60  Ohio  St.  691} 
LEAVANS  T.  OHIO  NAT.  BANK  et  al. 
(Supreme  Court  of  Ohio.    Oct  31,  1893.) 

MOBTQAQB— ATTORHEl'a  FBB  ON  FOBBOLOaOKB. 

A  stipulation  in  a  mortgage  to  the  ef- 
fect that,  in  case  an  action  should  be  bronght 
to  foreclose  it.  a  reasonable  attorney  fee,  to  be 
fixed  by  the  conrt,  for  the  services  of  the  plain- 
titTs  attorney  in  the  forecloenre  action,  shonld 
be  iDClnded  in  the  decree,  and  paid  oat  of  the 
proceeds  arising  from  the  sale  of  mortgaged 
projierty,  is  against  public  policy  and  void. 
(Syllabus  by  the  Court.) 

Error  to  clrcuitconrt, Cuyahoga connty. 
Action  by  Harriet  B.  Lea  vans  against 

George  F.  Eberhard  and  tbe  Ohio  Na- 
tional Hank  tu  foreclose  a  mortgage. 
Prom  the  decree  disallowing  the  attorney 
fee  provided  for  by  the  mortgage,  plain- 
tiff brings  error.  Affirmed. 

Sherman,  Hoyt  &  Uaatln,  lor  plaintiff  In 

error, 

PER  CURIAM.    On  Ibe  lltb  day  of 

April,  1887,  George  F.  Eberhard  executed 
and  delivered  to  tbe  plaintiff  In  error  a 
mortgage  on  certain  real  estate  owned  by 
him  to  secure  tbe  payment  of  $3,500  on 
April  1.  1880,  with  Interest  at  e%  per  cent., 
pay  a  ble  semia  nn  n  ally.  The  mortgage 
contained  a  provision  that.  In  case  an  ac- 
tion shonld  be  broagfat  tu  foreclose  It,  a 
reasonable  snm  aa  an  attorney  fee.  the 
amount  to  be  fixed  by  tbe  court,  should 
be  lucludeil  in  the  decree,  and  paid  from 
the  proceeds  of  tbe  mortgaged  property. 
Afterwards,  a  second  mortgage  executed 
by  the  mortgagor,  was  talien  upon  the 
aame  property  for  the  benefit  of  the  de- 
fendant in  error.  On  October  10, 1889,  the 
mortgagor  being  In  default  for  the  non- 
payment of  interest,  an  action  was  brought 
by  tbe  plaintiff  In  error  to  foreclose  the 
mortgage.  The  mortgage  was  foreclosed, 
and  the  court  of  common  pleas  in  tbe  de- 
cree found  tbe  sum  of  $100  to  be  a  reason- 
able fee  for  tbe  plaintiff's  attorney  (or  his 
services  in  the  foreclosure  pniceedlng.  and 
ordered  the  aame  to  be  paid  out  of  tbe 
proceeds  of  tbe  sale  of  the  mortgaged 
property.  Tbe  defendant  in  error,  having 
been  made  a  party  to  the  action,  except- 
ed to  that  part  of  the  decree  which  pro- 
vides for  the  payment  of  an  attorney  fee, 
and  instituted  proceedings  In  error  In  the 
circuit  court  to  modify  the  decree  In  this 
respect,  which  was  accordingly  done; 
whereupon  the  plaintiff  in  error  com- 
menced proceedings  in  tbia  court  to  re- 
verse the  modUyins  Judgment.  Jndgment 
affirmed. 
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OOMFTON  T.  THE  GHSSLSEA, 
03onrt  of  Appeab  <rf  Kew  York.   Oct  27, 
ISfiB.) 

SnonraHT— Tbiblb  Dahaoks— Kbw  Triau 
Code  Ciril  Proc.  f|  484.  1490.  proTide 
that  In  ED  actiOD  for  posscsston  of  realty  plain- 
tiff maj  recover  damages  for  the  witbooldinK. 
Section  1668  proTidea  that  if  a  persoo  ia  dis- 
seised and  kCTt  out  of  possession  by  force  he 
may  have  treble  damagea  in  an  action  therefor 
aminst  the  wrongdoer.  Etld  that,  while  plain- 
tiff might  hare  a  sroarate  actimi  nnder  the  lat- 
ter aectlon.  he  conldf  as  well  recover  said  treble 
damages  in  an  ordinary  ejectment  snit,  by  add- 
ing proper  allegaticms  of  force;  nor  did  snch 
allegations  change  the  nature  of  the  action  bo 
as  to  deprive  plaintiff  of  his  new  trial  as  of 
^ght  in  ejectment,  under  section  1625.  24  N. 
x.  Sopp.  241,  rero-sed. 

Appeal  from  saprenie  court,  geaeral 
term,  flrat  department. 

Action  by  AlexanderT.Compton  SKalnst 
"The  Chelsea."  an  apartment  bouse  cor- 
poration, for  possession ofa  enltof  rnoms, 
and  lor  treble  damaKea.  Jadgmenttor  de- 
fendant. 18  N.  T.  Snpp.  723.  affirmed  2HN. 
E.  Rep.  663.  Plaintiff  demanded  bis  new 
trial  lis  of  rlffbt  in  ejectment,  under  Code 
aril  Proc.  9  1525.  From  a  judgmentof  the 
ffeneral  term  (24  N.  Y.  Snpp.  241)  revers- 
ins  an  order  granting  a  new  trial,  plalu- 
ttn  appeals.  Reversed. 

A.  T.  Compton,  in  pro.  per.  Shepard  ft 
Prentiss,  (William  11.  Shepard,  of  conn* 
selj  for  respondent. 

PER  CURIAM.  In  an  action  tu  recover 
real  property,  or  the  possession  thereof, 
the  plaintiff  may  demand  in  bis  complaint, 
and  In  a  proper  case  recover,  damages  for 
witliholdinff  the  property.  Coile.  i!§484, 
1496,  sabd.  S.  Under  section  1669,  II  the 
plaintiff  was  dleselsed  and  kept  outof  pos- 
sesBion  by  force  he  may  have  treble  dam- 
ages In  an  action  tnerefor  against  the 
wrongiloer.  Where  the  plaintiff  has  tl 
tie.  electment  will  lie  for  a  forcible  entry 
and  detainer,  and  In  snch  a  case  treble 
damafces  may  be  demanded  ami  recovered 
If  he  establishes  that  the  dlesplsln  was 
actually  effected  vl  et  armls.  It  Is  true 
that  by  sections  a  summary  rem- 

edy Is  frtven,  where  the  anlawfnlentry  and 
detention  Is  the  result  of  physical  force,  by 
a  proceeding  In  a  district  court,  bat  the 
plaintiff  Is  not  restricted  to  such  a  conrse 
any  more  than  in  a  case  where  a  tenant 
In  possession  refuses  to  anrreiider  upon 
the  expiration  of  his  tenancy.  He  may.  It 
he  so  elects,  resort  to  his  action  of  eject- 
ment, and  in  the  same  suit  recover  his 
damages,  which  may  be  trebled  it  the 
wrongful  entry  and  withholding  are 
shown  to  be  of  the  character  described  In 
section  1669.  We  are  therefore  ottlie  opin- 
ion that  there  are  not  two  Inconsistent 
causes  of  action  stated  In  the  complaint. 
It  is  true  that  the  plalntlffallegra  that  the 
defendant's  unlawful  antr?  was  by  lutve, 
but  that  does  not  change  the  nature  of 
the  action ;  It  merely  characterlwa  one  el- 
ement of  it,  and  supports  the  plaintiff's 
claim  for  Increased  damages  on  account 
of  it;  bnt  the  plaintiff  may  still  insist  up- 
on the  recovery  of  the  possession,  If  his 
pleading  Is  supported  by  proofs,  and  of 


snch  damage*  as  be  may  be  shown  to  be 
entitled  to.  It  la  also  trae  that  he  might 
have  brought  a  separate  action  simply  for 
the  recovery  of  the  treble  damages  which 
are  antborised  by  section  1669,  and  that 
in  Burh  an  action  he  need  not  prove  hla 
right  to  possession,  but  only  that  be  wan 
peaceably  In  possession,  and  had  been  for- 
cibly ejected.  But  he  Is  not  precluded  from 
recovering  ancb  damages  In  case  he  has 
the  right  to  the  possesaion,  and  seeks  to 
recover  the  property  it^self.  If  he  estab- 
lishes bis  title,  he  may  have  such  damages 
for  tte  wrongful  entry  and  detainer  of  the 
defendant  as  the  law  per&ilta  n|M>n  the 
facts  which  may  bo  proven  and  found  at 
the  trial.  The  complaint,  we  think,  con- 
tains all  the  necessary  averments  of  a 
cause  of  action  In  ejectment.  It  has  been 
regarded  as  an  action  of  that  character 
upon  both  of  the  former  trials,  and  the 
case  was  tbna  brought  within  tbeproTl- 
BloQB  of  section  152S,  which  does  not  per- 
mit of  the  exercise  of  any  discretion  when 
application  is  made  for  a  new  trinl,  and 
the  statutory  conditions  have  been  com- 
piled with.  The  order  of  the  general  term 
must  be  reversed,  and  that  of  the  special 
term  affirmed,  with  costs  in  tbiaconrt  and 
at  generalterm.  Allconcur.  except  PECK- 
HAM  and  GRAY,  JJ.,  dlsaentinK.  Order- 
ed accordingly. 

(US  N.  T.  4W) 

HILL  T.  MAYOR,  BTa,  OF  CEITT  OF 

NEW  YORK. 
(Ooort  of  Appeals  of  New  ToA.  OcL  % 

18Q3.) 

UCMICIFAI.  COKFOBATIONB— FOWBBB— USB  VOM 
M  DdmPIXQ  OsODim— Nui8A5O--£n0UZi  Ih- 
JURT. 

1.  Section  728  of  the  consolidated  act,  re- 
lating to  New  York  dty,  (Laws  1882,  c  410,> 

Erovidee  that  the  department  or  authorities 
aving  the  management  of  the  pablic  iotSm, 
piers,  or  slips  of  the  dty  shall  designate  or  set 
apart  for  the  nse  of  the  atreet-deaning  com- 
missioner suitable  slips,  piers,  and  berths  in 
slips,  located  as  he  may  require,  and  such  as 
may  be  convenient  and  necessary  for  his  use  in 
executing  the  duties  imposed  on  him  by  the 
act;  and  that  the  eommisdoner  may,  with  the 
ajpproval  of  the  board  of  estimate  and  appor^ 
tionment,  lease  piers,  slips,  and  wharves  for 
the  necessary  purpose  of  his  duties,  whoever 
suitable  piers,  slips,  or  wharves  under  the  con- 
trol of  or  owned  by  the  city  cannot  tie  obtained 
or  are  not  so  set  apart  or  designated.  Bdd, 
that  this  section,  read  in  connection  with  the 
rest  of  the  chapter  as  to  the  duties  of  the 
street-cleaning  department,  only  anthoiixeB  th» 
use  of  a  pier  for  the  shipment  of  refuse  frcnn 
the  streets,  and  does  not  contemplate  the  se- 
lection of  half  a  piej;,  so  aa  to  expose  the  own- 
er of  the  other  half  to  injury  from  each  sdec- 
tion.    18  N.  Y.  Snpp.  399,  reversed. 

2.  The  authoritv  in  the  act  to  use  a  public 

Eler  for  snch  shipments  does  not  authorise  the 
uilding  of  a  dumping  board  on  the  pier,  so  as 
to  exclude  the  public  from  the  use  thereof. 

3.  The  building  of  a  dumping  board  by  the 
gtreet-deanins  department  of  a  dty  on  the  half 
of  a  public  mer  used  the  dty  for  the  pur- 
pose of  loading  on  vessels  tike  refuse  of  the 
city,  where  It  obstructs  tbe  loading  and  nn- 
loading  of  vessds  on  the  other  half  of  the  pin*, 
and  reduces  the  amount  of  wharfage,  inflicts 
nn  the  owner  of  such  other  half  a  special  in- 

ury  ilifTerent  from  that  suffwed  by  the  pahUo 
n  general.    18  N.  Y.  Snpp.  399,  reversed. 

4.  A  dty,  sheltering  ttsdf  under  anthwtty 
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of  law  from  UablUtr  for  acts  which  between 
Indiriduals  woald  be  a  DnisaDce,  must  show 
an  express  or  clearly  implied  anth(nit7  from 
the  powers  conferred. 

Appeal  from  eiiprenie  court,  general 
term,  first  depurtniunt. 

Action  by  William  Hill  affalniit  the 
mayor,  alftermen,  and  commonalty  of  the 
city  of  New  York  to  reetraln  the  nneofa 
pier  as  a  dumping  ground.  From  a  Judg- 
ment ol  the  general  term  (18N.T.  8upp. 
3D9}  affirming  a  Judgment  nt  special  term 
(15  N.  T.  Sopp.  393)  diBmlHsing  the  com- 
plaint, plaintiff  appeals.  Reversed. 

Sbearmanft  Sterling, (Thomas  U.Shear- 
man  and  John  A.  Qarver,  ot  counsel,)  for 
appellant.  WUllam  H.  Qark,  (D.  J.  Dean, 
of  counsel,)  lor  respondent. 

FINCH,  J.  We  may  concede  almost  ev- 
ery proposition  urged  by  the  defendant 
without  reaching  the  question  upon 
which  the  Judgment  rendered  finally  d»* 
pends.  I  shall  assume,  therefore,  without 
so  deciding,  that  the  plaintiff  owns  the 
east  side  of  pier  No.  12,  and  the  defendant 
the  west  side;  that  each  holds  his  specific 
half  In  severalty,  and  not  as  joint  tenant, 
or  tenant  in  common  with  Uie  adjacent 
owner;  that  neither  has  any  private  ease- 
ment In  ti.<;  t^ialf  adjoining  his  own,  but 
only  such  right  as  flows  from  the  public 
character  of  the  pier;  that  what  the 
fendant  has  done  does  not  amount  to  a 
taking  of  the  plaintiff's  property,  bnt 
merely  Inflicts  upon  bim  more  or  less  of 
special  damage  which  be  suffers  beyond 
that  borne  by  the  public;  that  the  law 
of  1881,  which  authorizes  tbesetttng  apart 
of  piers  owned  by  or  under  the  control  of 
the  city  for  the  use  of  Its  street'Cleanlng 
department,  has  not  been  repealed,  but 
has  survived  the  conruolon  and  complica- 
tions (if  the  legislation  relating  to  the 
city,  and  remains  In  full  force  and  opera- 
tion; and  that  the  question  presented  Is 
Holely  and  aloue  whether  by  that  enact- 
ment the  city  iB  protected  from  a  recovery 
for  the  damage  it  has  done.  All  of  the 
defendant's  propositions  are  debatable, 
and  about  some  of  them  we  have  disa- 
greed among  ourselves,  but  we  choose  to 
leave  tUem  open,  so  far  as  the  present 
opinion  Is  concerned,  since,  conceding 
them  to  the  respondent,  we  nevertheless 
do  not  see  how  the  judgment  agaiost  the 
plalntilfean  be  sustained. 

There  is  practically  no  dispute  about 
what  the  city  has  done  and  the  plaintiff 
has  suffered.  The  pier  Is  454  feet  long  and 
nearly  35  feet  wide,  and  for  many  years 
had  been  used  by  sailing  vessels  drawing 
18  feet  of  water  and  more,  coming  from  all 
parts  of  the  world.  On  the  west  half  of 
this  pier  the  city  has  buUt  what  Is  called 
a  "dumping  board,"  for  convenience  In 
loading  upon  scows  the  sweepings  and 
refuse  of  the  city  streets.  This  structure 
IB  10  feet  high  and  a  little  more  than  SUl 
feet  In  length,  and  with  the  girder  and 
atrlng  piece  along  its  easterly  line  occu- 
pies a  width  of  17  fvet  and  5  Inches,  or  fully 
one-halt  of  the  entire  breadth  of  the  pier. 
It  Is  Inclosed  on  the  sides  facing  the  plain- 
tiff's ownership,  except  that  there  are 
doors  through  which  persons  can  enter 
beneath  the  cartway  above.  To  get  upon 


It  there  is  an  inclined  approach  beginning 
about  75  feet  from  South  street,  up  which 
the  dost  cares  pass  to  the  platform,  and 
ranging  along  It  their  contents  are  trans- 
ferred into  scows  to  be  towed  out  to  aea. 
This  structure  ttttally  excludes  the  public 
and  the  east  side  doefc  owners  from  any 
possible  uae  of  the  west  half  of  the  pier, 
except  lor  a  short  distance  at  each  end. 
It  does  more  than  that.  It  so  narrows 
and  limits  the  unobstructed  halt  of  the 
pier  owned  by  pluiutlff  and  his  associates 
that  trucks  coming  upon  it  cannot  pass 
each  other,  and  many  of  them  cannot 
tnni  around  at  any  point  opposite  the 
dumping  board.  The  consequence  is  that 
vessels  are  no  longer  unloaded  at  tblw 
pier,  because  there  Is  no  sufficient  room 
for  the  landing  of  cargo,  and  the  handling 
of  trucks  to  remove  It,  and  as  a  necesaary 
result  the  wharfage  on  the  east  side  has 
seriously  diminished,  and  bas  come  al- 
most entirely  from  vessels  mooring  at 
the  pier  to  be  loaded  which  had  un- 
loaded elHewhere.  But  beyond  the  effect 
of  the  structure  itaelf,  there  are  proved 
to  exist  Injurious  consequences  flowing 
from  the  mauner  of  Its  use.  The  refuse 
thrown  upon  the  scows,  and  piled  up 
much  higher  than  its  sides.  Is  sorted  over 
by  Italian  scavengers,  who  pick  out  bones 
and  bottles  and  cana,  and  whatever  they 
can  turn  Into  use,  and  throw  the  Ul-smdl- 
ing  and  filthy  coHection  upon  the  surface 
of  the  pier,  where  It  remains  sometimes 
tor  days  until  it  Is  taken  away  by  its 
owners  through  the  doors  which  have 
been  described,  and  by  the  use  for  that 
purpose  of  the  half  of  the  pier  belonging 
to  the  plaintiff.  The  stench  arising  from 
these  collections  and  from  the  sweepings 
and  garbage  loaded  upon  the  scows,  and 
often  waiting  for  favorable  weather  In 
which  to  be  towed  away,  la  described  on 
one  side  with  a  vigor  scarcely  to  be  re- 
peated on  pages  which  should  baclean.and 
on  the  other  with  a  moderation  equally 
remaricable  in  its  way.  The  witnesses 
tell  UH  how  the  ashes  and  refuse  fall  off 
from  the  scows  into  the  water,  and  nearly 
double  the  amount  ol  dredging  necessary 
to  be  done  on  the  plaintiff's  side  of  the 
pier,  and  how  they  are  borne  by  the  wind 
in  clouds,  thick,  aud  not  quite  fragrant, 
over  all  the  vicinity.  It  Is  apparent  and 
beyond  reasonable  qaestlon  that  what 
the  city  has  done  and  Is  doing  on  Its  half 
of  the  pier  Is  something  fur  removed  from 
Its  proper  and  normal  use,  which,  as  be* 
tween  individuals,  would  bean  undoubted 
ualsance,  and  which  Inflicts  upon  this 

tilalntiff  a  special  damage  beyond  thatsuf- 
ered  by  the  public.  But  to  this  the  city 
answers  tbat  what  it  has  done  has  been 
under  the  authority  of  law;  tbat,  as  n 
municipal  corporation,  engaged  in  the 
I>erforinanoe  of  a  public  duty,  upon  which 
the  public  health  and  comfort  depends, 
and  acting  by  express  antborlty  of  thelegis* 
lature,  It  Is  not  liable  for  consequential  in* 
Juries  resulting  to  others,  even  though  its 
acts  would  amount  to  a  nuisance  aa  be- 
tween individuals.  It  cites  abundance  of 
authority  for  the  general  doctrine,  run* 
ning  from  Badcllff  v.  Mayor.  4  N.  196, 
and  Bellinger  v.  Ballroad,  28  N.  Y.  42. 
down  to  Atwater  v.  Trnstees,  134  N.  T. 
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602.  27  N.  E.  Rep.  386.  We  need  not  dte- 
coBS  tbe  casea,  or  conaider  hi>w  broadly 
the  doctrine  abouid  be  permitted  cooper- 
ate, since  one  condition  or  limitation  has 
been  firmly  Ki'alted  upon  it,  which  raises 
tbe  final  and  ultimate  queatlon  in  the  case 
before  as.  That  limitation  is  that  the  au- 
thority which  win  thoa  shelter  an  aetnal 
nolsance  must  be  express,  or  a  clear  and 
unquestionable  Implication  Irom  powers 
conferred,  should  be  certain  and  unambls- 
uous,  and  such  as  to  show  that  the  legis- 
lature must  have  conteraplatpd  tbe  dolus 
of  the  very  act  In  question.  For,  consider 
what  tbe  proposition  is.  It  upholds  a 
poaitive  damage  Ut  the  cltlsen.  and  denies 
him  any  remedy;  It Infringea  his  normal 
and  recoguiied  rights  wltb  absolute  im- 
punity ;  it  sets  a  nuisance  at  his  door,  nt< 
terly  unbearable.and  requires  him  to  bear 
it.  Surety,  an  authority  which  so  results 
should  be  remarkably  strong  and  clear, 
lo  U.S.  r.  Flflher,  2  Grancb,  89C,  Chief 
Joatloe  Marshdll  said:  "Where  rights  are 
infringed,  where  fundamental  principles 
are  overthrown,  where  tbe  general  sys- 
tem uf  tbe  laws  la  departed  from,  tbe  leg- 
islative intention  must  be  expressed  with 
Irresistible  cleurnes?  to  suppose  a  design 
to  effect  such  objects."  In  Cogsnell  v. 
Kallroad  Co..  103  N.  Y.  10,  8  N.  E.  Reu.  537, 
Judge  Andrews  said:  "Bat  the  statutory 
sanction  which  will  Justlty  an  Injury  to 
private  property  must  t>e  express, or  must 
be  given  by  clear  and  unquestionable  Im- 
plication from  the  powers  expressly  con- 
ferred, so  that  It  can  fairly  be  said  that 
the  legislature  contemplated  the  dolug  of 
the  very  act  which  occattloned  thelnjnry." 
And  Id  Bnbnn  v.  Gaslight  Co.,  122  N.  T. 
18,  25  N.  B.  Rep.  246.  the  same  rule  was 
asmrted  and  applied. 

We  must  now  examine  tbe  authority 
which  tbe  city  sets  up  as  a  shield,  and  see 
If  it  is  adequate,  within  tbe  limitation 
stated,  to  warrant  the  acts  done.  It  Is 
the  act  ol  18S1  (chapter  867.  §  4)  which 
was  transplanted  Into  tbe  consolidation 
act  as  section  728.^  It  forms  a  part  of  the 
general  scheme  organizing  the  street- 
cleauing  department  of  the  city,  and  reads 
thUK:  "The  department,  bureau  or  city 
officer,  authority  or  authoritiua.  which 
shall,  from  time  to  time,  bavs  the  manage- 
ment and  control  of  thepublic  docks, piers 
and  slips  of  tbe  city,  shall  designate  and 
set  apart  for  tbe  nse  of  said  commis- 
sioner, suitable  and  aufficlent  slips,  piers 
and  berths  in  slips,  located  as  tbe  said 
commissioner  may  require,  and  such  as 
shall  be  convenient  and  necessary  for  his 
use  In  executing  the  duty  hereby  Imposed 
upon  him,  excepting  slips,  docks  and  piers 
on  the  East  river  set  apart  for  the  use  of 
canal  boats.  Tbe  said  commissioner 
may,  with  tbe  approval  In  writing  of  tbe 
board  ot  estimate  and  apportionment, 
lease  piers,  slips  and  wharves  for  the  nee* 
esaary  purpose  of  tbe  duties  by  this  chap- 
ter conferred,  whenever  suitable  piers, 
slips  or  wharves  owned  by  or  under  tbe 
con  trol  of  tbe  city  cannot  be  obtained,  or 
are  not  set  apart  and  deslKnated  aa  In 
this  section  provided.**  Ondoubtedly  we 
ODght  to  read  this  authority  In  connection 


'Laws  1882,  c.  410. 


with  the  duties  Imposed  upon  tbe  depart- 
ment by  the  rest  of  tbe  chapter.  Tbe  com- 
missioner was  to  clean  the  streets  and  re- 
move ashes  and  garbage  and  snow.  Sec- 
tion 704.  What  be  should  do  with  them 
is  not  dictated,  except  by  Inference.  He  is 
anthorlxed  tocontractfor  tbeirHnaldlspo- 
altlon,  (section  701};)  to  provide  for  burn- 
ing the  refuse,  and  obtain  land  for  auch 
purpose,  (section  710;J  and  hire  or  buy 
steam  tugs,  scows,  boats,  and  vessels  nee. 
e^sary  for  bis  work,  (section  705.)  It  la 
a  reaRonable  inference  from  the  latter 
provision  and  from  section  728,  which  I 
havequoted  at  length,  that  the  legislature 
rontemplated  a  shipment  ot  the  refuse  by 
water,  and  the  use  of  pins  or  slips  for 
that  purpose;  but  that  is  all.  Nothing 
else  beyond  such  use  of  a  pier  or  piers  for 
the  shipment  of  refuse  was  autborlzed  or 
contemplated.  It  was  n  pier,  not  part  of 
a  pier,  that  was  to  be  designated.  I  ad- 
mit that  tbe  greater  includes  the  less,  and 
that  halt  of  a  pier  might  be  denignated 
and  set  apart.  What  I  mean  to  say  la 
that  the  legislature,  using  the  word 
"pier,"  cannot  be  said  to  bnvecontem- 
plated  the  selection  of  half  uf  a  pier,  and 
so  exposing  private  owners  uf  the  other 
half  to  the  inevitable  injury  of  such  a  se- 
lection. No  such  purpose  Is  Involved  in 
the  words  used.  Beyond  that,  tbere  Is  no 
language  anywhere  which  can  fairly 
stretch  tbe  legislative  purpoae  further 
than  to  permit  tbe  ordinary,  usual,  and 
well-understood  use  of  a  pier,  to  whlcb 
boats  could  be  moored,  upon  which 
things  could  be  landed,  and  from  which 
they  could  be  loaded  and  shipped.  Let  us 
remember  that  the  pier  to  be  designated 
was  by  the  law  Itself  described  as  a  pub- 
lic pier,  and  that  tbere  la  not  a  word  In 
tbe  trhole  chapter  which  Indicates  In  any 
manner  that  It  should  cease  to  be  a  public 
pier,  or  that  the  public  should  be  per- 
manentLv  und  absolutely  excluded  irom 
any  part  of  it.  It  cannot  be  said,  and 
would  be  an  abuse  of  language  to  say. 
that  an  authority  to  use  a  public  pier  fur 
the  shipment  of  street  sweepings  Is  an 
authority  to  build  upon  it  such  a  struc- 
ture as  exists,  which  permanently  excludes 
tbe  public  use,  and  then  to  make  it  a 
storehouse  for  the  collection  of  a  scaven- 
ger's refuse.  Argument  can  scarcely  make 
the  point  any  plainer.  Put  the  authority 
conferred  and  the  acts  done  side  by  side, 
and  it  la  perfectly  obvloua  from  the  com- 
parison that  no  express  or  implied  au- 
thority was  given  for  the  latter,  and 
that  the  legislature  never  contemplated 
such  a  nuisance  as  la  shown  to  exist.  The 
law  went  DO  further  than  to  allow  the  use 
of  a  pier  for  the  shipment  of  the  street 
sweepings,  If  such  disposition  ot  tbem 
should  prove  to  be  necessary  or  conven- 
ient. The  use  authorized  could  only  have 
been  such  ns  belonged  to  and  character- 
ized that  of  a  public  pier.  II  the  commis- 
sioner bad  moored  his  barges  to  tbe  west 
side,  and  driven  bin  dust  carts  along  the 
Buriace.and  unloaded  them  into  tbe  scows 
he  would  have  done  all  that  the  law  can 
be  said  to  have  authorised  or  contemplat- 
ed. That  would  not  have  permanentljr 
obstructed  the  west  half  of  the  pier  and 
excluded  tbe  public  therefrom,  or  pre- 
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vented  trnckB  from  passiDc  each  otber,  or 
veBBela  from  anloadloK.  or  made  the  dock 
a  place  of  deposit  for  tbe  flodlogs  of  bcbt- 
vDsera.  There  mlfrht  bave  beeD  dost,  and 
poKBibly  Dnpleaeant  odora,  wbicb  tbe 
plaintin  would  perhaps  bave  been  com- 
pelled to  bear;  bat  the  main  and  sabstan- 
tlal  evils  of  whleh  lie  Romplalns  are  not 
within  tbe  express  scope  of  tbe  aathorlty, 
or  of  any  just  inference  from  the  powers 
conferred. 

The  parallel  between  the  Cogswell  Case 
and  tbe  one  at  bar  1b  worth  noting.  In 
the  former  tbe  authority  was  to  run  cars 
over  an  existing  road  Into  New  York  city, 
which  made  neceesary  an  engine  bouse  at 
■the  terminal  point;  In  tbe  latter  It  Is  to 
renaore  refuse  by  water,  which  makee  nec- 
easary  the  use  of  slips  and  plera.  In  tbe 
one  tbe  engine  bouae  was  built  adjacent 
to  the  plaintiff's  dwelllns.  and  so  filled  It 
with  smokeand  cinderaand  noxious  gases 
ae  to  render  It  practically  uninhabitable; 
in  the  other  the  public  pier  ased  was  the 
halt  adjacent  to  tbe  plaintiff,  and  was  so 
obstrncted  as  to  permanently  exclude  tbe 
public  and  seriously  damase  the  adjoin- 
ing ownerBblp.  In  tbe  earlier  case  we  re- 
fused to  stretch  the  aotborlty  Klven  so  as 
to  iegnlice  the  engine  house;  In  the  one 
before  ua  we  similarly  refuse  to  stretch  the 
authority  bo  hb  to  cover  a  deatrnctton  of 
the  public  character  and  public  use  of  tbe 
pier,  and  u  transformation  of  It  Into  a 
nuisance  deetructlve  uf  adjoining  Inter- 
ests. ObTloasIy,  tbe  general  doctrine 
which  lerles  upon  iudlviduals  forced  con* 
irlbutluns  for  the  benefit  uf  the  public,  and 
denies  compenaatlon  for  the  injury  done, 
is  vulnerable  at  two  points.  It  Is  de- 
feated flometlmev  by  constrnlng  the  harm 
inflicted  Into  a  taking  of  private  property 
fur  which  compeuBatloQ  must  be  made, 
and  sometimeB  by  a  rigid  construction  of 
tbe  authority  claimed.  Both  methods  in- 
dicate a  lurking  doubt  of  the  equity  of  tbe 
general  doctrine,  and  a  disposition  to  nar- 
row the  field  ot  Its  operation.  But  we 
need  not  dlacBas  It  In  this  case  since  It  Is 
very  clear  that  It  can  famish  do  protec- 
tion to  the  city  against  the  redress  sought 
by  the  plalnticr.  The  JudHment  abonld  be 
reversed,  and  a  new  trial  granted,  costs 
to  abide  tbe  event.  All  concur. 

(IM  N.  T.  606) 

ODBTm  T.  BAHTON. 
(Court  of  Aweala  of  New  York.    Oct  24, 

1803.) 

CONSTITOnoVAL  LaW  —  CRB1.TI0N  OV  COUBTS — ^Db 

Facto  Jvdqu — Statutes — ^MuiractPAL  Ooobt  or 
Stbacuu. 

1.  The  court  of  appeals  will  not  determine 

the  power  of  the  lefSsIatare  to  enact  a  law 
which  is  attacked  aa  oncoiiEtltutional,  unless  it 
ia  necessary  In  order  to  determine  questions 
appoarine  on  the  recwd. 

2.  Where  the  legislature  has  oonstltutional- 
I7  established  a  court,  tbe  judges  thereof,  being 
in  pcMseasion  of  the  offices  and  engaeed  in  dis- 
charging the  duties  thereof  under  color  of  ap- 
pointment by  the  goremor,  are  de  facto  judges, 
though  the  lezielatare  may  not  hare  had  the 
power  to  provide  for  their  appointment  by  the 
goremor,  and  thrir  title  cannot  be  collateraJ^ 
attacked  on  appeal  from  thdr  Judjgments. 

3.  The  fact  that.  In  a  statute  establishing 
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a  court,  the  section  piorldlng  for  anpointraoit 
of  the  flret  Judges  is  unconstttudOTial,  does  not 
InTdlidate  the  creation  of  the  court,  where  such 
section  is  separate  from  all  the  other  provi< 
sions,  and  they  are  sufficient  to  establish  the 
court. 

4.  Laws  18^  0.  342,  enUtled  "An  act  to 
establish  a  local  court  of  civil  jurisdiction  In 
the  city  of  STracose,"  etc,  when  the  whole  act 
is  read  together,  clearly  shows  an  Intention  to 
create  a  court,  the  jurisdiction  of  which  should 
be  oMifiQed  to  the  city. 

6.  Laws  1892.  c.  creating  the  munlcl. 
pal  court  of  tbe  dty  of  Syracuse^  the  general 
porpose  of  whidi  was  to  estabUsh  a  local 
court.  In  place  of  that  hdd  before  by  justices 
of  the  peace,  does  not,  in  abolishing  justices' 
courts,  and  the  office  ot  justice  of  the  peace, 
embrace  more  than  one  subject.  In  vil^ation  u 
the  constitution. 

6.  Ziaws  1892.  a  842.  establlabing  tho  mu- 
nicipal court  of  the  dtr  of  ^racnse,  does  not, 
in  proriding  that  the  provimona  of  the  Code 
shall  ap^y  to  the  court,  and  that  it  shall  have 
the  same  jurisdiction  over  the  person  of  the 
defendant  aa  josticee*  courts,  violate  tite  consti- 
tutional provision  that  no  act  shall  be  passed 
which  shall  provide  that  any  edsting  law,  or 
any  part  thereto  shall  ha  applicable,  except  by 
inserting  It  la  such  act 
23  N.  Y.  Supp.  1151,  mem.,  affirmed. 

Appeal  from  Bupreme  court,  general 
term,  fourth  department. 

Action  by  William  A.  Cnrtln  against 
William  E.  Barton.  From  a  lodgment 
of  tbe  general  term  (23  N.  Y.  Supp.  1151, 
mem. J  affirming  a  Judgment  of  tbe  Onon- 
daga county  court,  which  affirmed  a  Judg- 
ment of  the  municipal  court  of  the  city  of 
Syracuse,  In  favor  ot  plslntlft,  defendant 
appeals.  Affirmed. 

Charles  H.  Peck,  for  appellant.  J.  J. 
Kennelly,  (W.  S.  Andrews,  of  counsel,)  tor 
respondent. 

O'BRIEN,  J.  Tbe  Jndftment  In  this  case 
was  rendered  In  tbe  municipal  court  of 
Syracuse,  and  the  only  ground  upon  which 
It  IB  questioned  here  Is  the  want  of  jurhi- 
dlctlon  In  that  court  to  render  It.  Tbe 
d^endant's  counsel  Insists  that  the  court 
bas  no  l^al  existence  or  organization,  as 
the  statute  upon  which  its  powers  and 
functione  must  rest  Is  In  conflict  with  eer* 
tain  pruvlslonfl  of  the  state  constitution, 
and  therefore  void.  This  presents  a  ques- 
tion of  tbe  gravest  character,  as  11  not  on- 
ly brings  In  questiou  the  power  of  the  leg- 
iBlature,  but  the  jurisdiction  and  very  ex- 
iBtence,  In  point  of  law,  ot  at  least  one, 
and  poaslbly  many,  of  the  local  courts 
couBtltntlng  a  part  ot  tbe  Judicial  system 
of  the  state.  Tbe  court  In  which  thlsjudg- 
ment  was  given  bas  no  powvrB  except  such 
as  the  legislature  could  and  did  confer  up- 
on it  by  the  act  passed  for  the  purpose  of 
Its  creation.  That  statute  Is  chapter  342 
of  the  Laws  of  1892,  entitled  "An  act  to 
establish  a  local  court  nf  civil  jurisdiction 
in  the  city  of  Syracuse,  to  be  called  the 
'Municipal  Court  ot  tbe  City  of  Syracuse,* 
and  to  amend  tbe  charter  of  said  city." 
By  tbe  fii*et  section  of  the  act  It  is  declared 
that  such  a  court,  with  such  jurisdiction 
and  power  aa  thereinafter  enumerated.  Is 
thereby  est«bltsbed,  and  It  Is  made  thedu- 
ty  of  the  governor,  aa  soon  as  tbeact  took 
effect,  to  appoint  two  Judges  of  the  court, 
whose  duty  It  should  be  to  organise  and 
hold  the  conrt  as  provided  In  the  act.  By 
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the  second  iiectloQ  the  Jadges  were  to  en- 
ter apoD  th^r  dntlea  on  the  Ist  day  of 
Janonry,  1893.  one  of  whom  was  to  hold 
office  for  five  years  and  theotherafx years, 
the  terra  of  each  to  be  designated  by  the 
governor  when  muhlnK  the  appointment, 
and  they  were  reqolred  to  take  and  file  the 
coDStitatlonal  oath  of  of&ce  before  enter- 
ing upon  tlielr  dutjee.  The  third  section 
provides  for  the  election  of  the  Judses  at 
the  annaal  charter  election  to  be  held  in 
the  city  nest  preceding  the  close  of  the 
term  of  the  trovernor's  appointees,  and 
thet-eafter  as  the  term,  which  was  fixed  at 
six  years,  eboald  expire.  The  nexteection 
provides  for  vacancies,  and.  In  several  sec- 
tions following,  the  powers  and  duties  of 
the  jodKca  and  the  several  sabJectH  to 
which  the  jurisdiction  nf  the  court  was  to 
extend  are  specified  and  ennmerated. 
None  of  the  provisions  are  material  to  the 
question  Involved  In  the  appeal,  except 
the  twelfth  section,  which  provides  that 
"said  court  shall  have  the  same  Jurisdic- 
tion over  the  persons  of  defendants  as  Is 
now  poBsessed  byJnstlceH'courtsuf  towns, 
pursuant  to  the  provisions  of  section 
twenty-elfcfat  hundred  and  sixty-nine  of 
the  Code  of  Civil  Procedure,  and  for  the 
purpose  of  conferring  Jurisdiction  of  the 
person  the  said  city  of  Syracuse  shall  be 
deemed  a  town,  and  said  court  a  jnetice*e 
court  thereof."  The  most  serious  objec- 
tion to  this  act  grows  oot  oftheproTtslon 
aothorizlDg  the  governor  to  appoint  the 
first  Judges.  The  court  was  so  organized 
when  tlie  Judgment  under  review  was 
given,  and  It  Is  claimed  that  the  legislature 
had  no  power  to  appoint  or  provide  for 
the  appointment  of  the  Judges.  The  solu- 
tion of  the  question  depends  upon  the  con- 
struction to  be  given  to  section  19,  and 
tlie  last  claase  of  section  18,  art.  6,  of  the 
constitution.  II  the  words  "all  other  Ju- 
dicial officers  In  cities,"  contained  In  the 
last  clause  of  section  IR,  are  applicable  on- 
ly to  ofhcers  and  conrts  existing  when  the 
constitution  went  Into  effect,  and  If  it  can 
be  held  that  this  court  could  have  been  le> 
gaily  constltnted  and  the  Judges  clothed 
with  their  official  character  under  aectloa 
19,  then  the  legislature  clearly  had  the 
power  to  provide  for  the  appointment  of 
the  Judges  by  the  governor  and  senate. 
It  may  be  difficult  to  constinie  rhese  provi- 
sions In  such  a  way  as  to  give  both  full 
effect,  and  In  a  manner  that  would  exclude 
any  doubt  that  the  Intention  of  the  fram- 
ers  of  the  constitution  had  been  ascer- 
tained and  enforced.  There  Is  no  doubt, 
however,  In  regard  to  the  power  of  the 
leglflluture  to  establish  an  Inferior  local 
court  of  civil  and  criminal  Jurisdiction  In 
a  city  under  section  19,  the  only  question 
here  being  as  to  the  power  to  appoint  the 
Judges  and  confer  this  power  upon  the 
governor.  We  do  not  deem  ttnecessnry  to 
decide  that  question  fn  this  case.  This 
court  will  not  enter  upon  an  examination 
of  the  powers  of  the  legislature  to  enact  a 
given  law  unless  it  he  necessary  in  order 
to  determine  questions  appearing  upon 
the  record.  If  there  are  other  questions  in 
this  case  decisive  of  the  rights  of  the  par- 
ties, without  questioning  the  power  of  the 
legislature  to  enact  a  statute,  we  will 
postpone  the  Inqnliy  ontil  the  necessity 


for  the  examination  U  Imperative.  Doyle 
V.  Hallway  Co..  186  V.  T.  32 N.  £■  Rep. 
]0(H;  People  v.  Rosenberg.  188  N.  T.  410. 
34  N.  E.  Kep.  285.  Whatever  may  be  said 
with  respect  to  the  power  of  the  legisla- 
ture to  provide  lor  the  appointment  of  the 
Judges,  nothing  can  tie  urged  against  its 
power  to  establish  the  court.  Nor  can  It 
be  doubted  that  the  statute  In  qoestion 
does  In  part  establish  such  court  If  the  ob- 
jections whicn  are  based  upon  other  pro- 
visions of  the  constitution,  hereafter  no- 
ticed, are  not  good.  The  Judges  were  la 
part  appointed  by  the  governor,  were  In 
possession  of  the  office,  engaged  in  dis- 
charging the  duties,  under  color  ufsnrh 
appointment.  They  were,  therefore,  offi< 
cers  de  facto,  discharging  Judldal  dvtlea 
nnder  color  of  legal  title,  and  such  tltla 
can  be  questioned  only  by  the  state  under 
whose  authority  they  were  invested  with 
the  character  at  least  of  de  facto  officers. 
ThU  principle  Is  founded  on  considerations 
of  public  policy,  and  its  maintenance  Is 
essential  to  the  preservation  of  order,  the 
security  of  private  rights,  and  the  due  en- 
forcemeat  of  the  laws.  Moreover,  it  la 
sanctioned  by  abundant  authority.  Car- 
penter V.  People.  64  N.  Y.  493;  State  v. 
Carroll,  38  Conn.  4^;  Bead  v.  City  of  Buf- 
falo, '*42  N.Y.447:  People  v.  Petr«a.80  Sun, 
110.  The  incumbent  of  the  office  Is  not  a 
party  to  this  action.  His  title  to  theoffice 
is  not  in  qufwtlou  directly,  as  in  the  eases 
where  an  action  in  the  nature  of  a  quo 
warranto  Is  brought  by  the  attorney  g»- 
eral,  or  where  he  brings  the  suit  himself  to 
recover  the  salary.  When  a  court  with 
competent  Jurisdiction  is  duly  established, 
a  suitor  who  resorts  to  It  for  the  adminis- 
tration of  Justice  and  the  protection  of 
private  righ  ts  should  not  be  defeated  or 
embarrassed  by  questions  rating  to  the 
title  of  the  Judge,  who  presides  in  theconrt. 
to  his  office.  If  the  court  exists  under  the 
constitution  and  laws,  and  It  bad  Jarts- 
dlction  of  the  case,  any  defect  In  the  elec- 
tion or  mode  of  appointlDg  the  Judge  is 
not  available  tolitlgants.  Suchqueiitlons 
must  be  raised  by  some  action  or  proceed- 
ing to  which  the  Jndge  himself  Is  a  party, 
and  where  the  issue  as  to  the  validity  of 
his  election  or  appointment  Is  directly  in- 
volved. It  would  bean  unseemly  proceed- 
ing, derogatory  to  the  dignity  of  the  court, 
and  Rnbverelve  of  all  respect  for  the  order- 
ly administration  of  Justice,  to  permit  pri- 
vate litigants  to  enter  upon  an  Inquiry  as 
to  the  title  of  the  Judge,  before  whom  the 
action  is  pending,  tn  his  office.  OI  course. 
It  such  an  Inquiry  is  permissible,  the  very 
Judge  whose  official  existence  Is  In  ques- 
tion must.  In  the  first  Instance  at  least, 
determine  it,  and  thus  he  is  compelled  to 
violate  a  fundamental  principle  In  all  pro- 
ceedings of  a  Judicial  nature,  which  pre- 
cludes a  person  from  acting  as  a  Judge  In 
his  own  case,  or  in  respect  to  a  question 
In  the  result  of  which  he  has  a  personal  In- 
terest. If  this  Judgment  is  void  for  the 
reason  that  the  legislature  had  uo  power 
nnder  the  constitution  to  provide  for  the 
appnintnient  of  the  Judge  by  the  governor 
and  senate,  so  are  all  other  Judgments 
rendered  since  the  court  was  organlied. 
The  prtuclple  ol  permitting  private  liti- 
gants tu  raise  sneb  qaestions  would  tbos 
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be  prodaetlve  of  Intuterable  cuntmlon  omi 
mlHctalef,  and  nannot  be  sanctloDed.  The 
defendant  was  anmmnned  to  appear  la  a 
court  wlilnb  bad  been  eBtabllsbed  by  law, 
wbetlier  the  method  of  selecting  tbe  ladse 
•waa  valid  or  not.  Tbe  Judxe  was  )n  po»- 
H?SRlon  of  tbe  office,  and  enxaged  In  thedis- 
cbariEe  of  Its  dntles  and  In  the  exercise  of 
Its  power,  ander  tbe  aathorlty  uf  a  com- 
ralstilon  from  tbe  governor  and  an  act  of 
the  legiHlature.  So  Ijiie  as  tbe  goTern- 
ment  permits  him  to  bold  tbe  oBlceand  to 
dlscbarice  Ita  functlonti,  the  constitutional 
validity  of  bis  appointment  Is  a  qneetlon 
that  does  not  concern  tbe  defendant. 

Tbe  section  of  the  statute  wblcb  pro- 
vides fur  tbe  appointment  of  tbe  Jndges  Is 
separate  from  all  tbe  other  provisions, 
aud  hence,  evBn  If  invalid,  there  wonld  still 
remain  distinct  enactments  for  tbe  crea- 
tion and  existence  of  the  court,  and  defin- 
ing its  powers  and  Jurisdiction.  There 
WHS  therefore  a  court  legally  constltatPd» 
and  a  Judge  acting  Doder  color  of  author^ 
ity.  whose  offlclal  acta  were  valid  and 
binding  as  to  the  public  and  third  parties 
until  by  some  direct  proceeding  by  tbe 
sovereign  power  be  was  ousted,  or  his 
commlsHlon  adjudf^ed  to  be  void. 

Tbe  further  point  Is  made  against  the 
validity  of  the  court  that  tbe  court  Is. not 
local,  but  its  Jurisdiction  la  extended  by 
section  12  over  adjoining townslnto  wblcb 
process  may  be  sent  by  the  terms  of  the 
act.  Wltfaoot  Inquiring  whether  that  ob< 
Jectlon  wonld  aHect  the  Jurisdiction  u(  the 
court  in  this  case,  even  if  the  language  of 
tbe  Hectton  was  not  open  tu  any  other  con- 
struction. It  Is  sufficient  to  say  that,  read- 
ing the  whole  act  together,  the  Intention 
to  create  a  cuart,  the  Jurisdiction  of  which 
should  be  confined  to  the  limits  of  the  city 
of  Syracuse,  Is  manifest.  That  construc- 
tion being  reasonable  and  in  favor  of  the 
validity  of  tbe  statute,  it  sbonld  be  adopt- 
ed, rarher  than  the  contrary.  Tbe  words 
of  section  12  are  descriptive  of  tbe  charac- 
ter, rather  than  tbo  territorial  extent,  of 
the  Jurisdiction.  That  was  fixed  by  the 
general  words  clearly  Indlcatlog  tbe  pur- 
pose to  create  notblng  more  than  a  local 
city  court.  Words  of  tbesame  import  are 
to  be  found  In  other  acts  creating  local 
courts,  and  this  court  has  given  to  them 
the  seme  couHtructioD.  Brandon  v.  Ave- 
ry, 22  N.  Y.  469;  Geraty  v.  Reld,  78  N.  Y. 
64;  People  v,  Terry.  108  N.  Y.  1, 14  N.  B. 
Rep.  816. 

The  objection  that  the  act  contains  more 
than  one  subject,  and  therefore  violates 
article 3,S  16,of  theconHtitution.ls  alsoun- 
tenable,  Tbe  only  ground  npon  which  this 
point  Is  based  Is  that  whereas  the  general 
purpose  of  the  act  was  to  establish  a  lo- 
cal court,  section  25  abolishes  tbe  office  of 
Justice  of  the  peace  In  the  city,  and  repeals 
certain  provisions  Id  relation  tu  Justices' 
courts.  The  general  purpose  of  tbe  act 
was  to  establish  a  local  court  in  place  of 
that  held  before  by  Justices  of  tbe  peace, 
with  somewhat  more  extensive  Jurisdic- 
tion. The  abolition  of  theofflceof  Justice  of 
tbe  peace  and  of  the  Inferior  tribunal  called 
a  ''Justlce*8  court"  was  so  connected  wltb 
and  pertinent  to  tbe  whole  wheme  that  It 
did  not,  within  settled  roles,  constitute  an- 
othwordiflerentaabject.  Harris  v.  People, 


59  N.  Y.  599;  Woniler  v.  People,  68  N.  T. 
616;  Astor  v.  Railroad  Co.,  113  N.  Y.  98. 
20  N.  E.  Rep.  5M:  8w«et  v.  City  of  Syra- 
cuse, m  N.  Y.  881,  21  N.  B.  Rep.  1061,  29  K. 
£.  Rep.  289. 

In  regard  to  tbe  objection  that  as  sec- 
tluns  14  and  16  provide  that  tbe  provisions 
<rf  tbe  Code  shall  apply  to  tbeeonrt,  and 
tliat  It  shall  have  tbe  same  Jurisdiction 
over  the  person  of  Che  defendant  aa  Jus- 
tices' courts,  tbe  act  Is  in  conflict  with  ar- 
ticle 3,  5  17,  of  tbe  constitution,  which  pro- 
vides that  "no  act  shall  be  passed  wblcb 
shall  provide  that  anyexlsttnglaw.orany 
part  thereof,  shall  be  applicable,  except 
by  Inserting  Itta  such  act."  All  that  H 
necesaary  tu  say  la  that  the  current  of  au- 
thority Id  this  court  has  settled  tbe  gnes- 
tlon  the  other  way.  People  v.  Banks,  67 
N.  Y.  668:  People  v.  Squire,  107  N.  Y.  693, 
14  N.  E.  Rep.  820;  People  v.  Lorlllard,  185 
N.  Y.  286,  81  N.  £.  Rep.  1011.  The  coDCln- 
slon,  therefore,  Is  that  tbe  court  was  le- 
gally cunatltuted.and  tbejudgmentataould 
be  affirmed.  All  concur. 


(1S»  N.  Y.  BU> 

McLOGHIilN  et  al.  v.  NATIONAL  MO- 
HAWK VAL.  BANC 
(Govrt  of  Appeals  of  New  Yxk.    Oct  Zi, 

Bajxkb  axd  BAiTKnio— Deposits— Rigbt  to  Iv-' 

TERK8T— Et1DI!I0>. 

1.  The  fact  that  there  are  several  entries 
in  the  books  of  a  bank  and  in  the  pass  bo<dE  <rf 
a  depositor  of  allowance  of  interest  m  his  ac- 
count, is  DOt  sufficient  to  prove  a  contract  1^ 
the  bank  to  paj  Interest  while  the  deposit 
should  remain,  where  it  Is  proven  that  after 
the  entries  were  made  the  officers  of  the  bank 
on  several  occaiifms  told  the  depositor  that  it 
was  against  their  rales  to  pay  intact,  and 
that  they  woold  not  pay  It/and  that  he  ap- 
parently acQoiesced.  20  N.  x.  S/ajfp.  171,  t«- 
Twsed. 

2.  On  the  question  whether  a  bank  agreed 
to  pay  a  depositor  interest,  evidence  that  he 
had  acGonnts  in  other  banks  on  which  be  was 
paid  tnt«est  Is  inadmissible.  20  N.  T.  Snpp. 
171.  reversed. 

Appeal  from  supreme  court,  general 
term,  fourth  department. 

Action  by  Thomas  McLoghlln  and  John 
J.  McLoghlln,  as  executors  of  the  will  of 
B.  F.  McLoghlln,  deceased,  against  tbe 
National  Mohawk  Valley  Bank.  Frum  a 
Judgment  of  the  general  term  (20  N.  Y. 
Supp.  171)  affirming  a  Judgment  entered 
on  tbe  report  of  a  referee,  defendant  ap- 
peals. Reversed. 

J.  B.  Rafter.for  appellant.  John  Court- 
ney, Jr..  (Wm.  P.Qoodelltf,  olcoanael,)lor 
respondents. 

EARL,  J.  This  acUon  was  brought 
by  tbe  plaiutlft«i  to  recover  money  depos- 
ited by  their  testator  with  tbe  defendant. 
The  nmonnt  of  the  principal  suui  vlalmed 
Is  f  2,511. 81.  Tbe  testator  opened  an  ac- 
count with  tbe  defendant  In  August,  1853, 
and  from  time  to  time  made  deposits  In 
the  hank,  and  drew  checks  against  bis 
account  until  May,  1865,  when  tbe  amount 
now  claimed  was  the  balance  due  blm. 
The  testator  died  In  November.  1888.  aniY 
from  Uuy,  1805^  until  that  time,  there  wbh 


Digitized  by  Google 


1096 


NOBTHEASTEflN  REPORTER,  You  34. 


(N.  r. 


nn  PDtry  of  debit  or  credit  Id  hie  account. 
Before  the  commencement  of  this  action 
the  plaintlfllB  demanded  of  the  defendant 
the  balance  of  principal  dne  tbem.  with  lo* 
teres  t  thereon  from  May  25,  1866,  to  the 
date  of  thederaand.  The  defendant  offered 
to  pay  tbe  princiiial,  but  refused  to  pay 
Intereat,  and  the  controTersy  between 
these  parties  la  whether,  apun  the  ractd 
proved,  It  was  buond  to  pay  Interest 
upon  the  balancu  claimed. 

The  Bole  evidence  given  by  the  plaintiffs 
to  prove  any  agreement  to  pay  Interest 
npon  the  money  deposited  by  the  testator 
was  the  entries  In  hii»  account  kept  In  the 
books  of  the  bank  and  lu  the  pass  book 
held  by  him  of  credits,  from  time  to  time, 
of  interest.  It  appears  from  the  account 
that  interest  was  credited  upon  the  bal- 
aneeri  for  a  portion  of  the  time  at  the  rats 
of  6  per  cent.,  for  another  portion  at  the 
rate  of  3%  per  cent.,  and  tor  another  por- 
tion at  the  rate  of  ^  per  cent.  Thereferee 
held  that  these  crenlts  were  sufficient  to 
show  that  the  account  was  an  Interest- 
bearlnjo^  account,  and  he  reported  In  favor 
of  the  plaintiffs,  giving  tbem  Judgment 
for  the  prinrlpnl  sum,  with  Interest  there- 
on from  the  23th  of  May,  lHtt3,  to  tbu  date 
of  his  report,  at  the  rate  of  3  per  cent. 
When  the  account  was  opened,  and  until 
1867,  Mr.  Pomeroy  was  cashier  of  the 
bauk.uDd  for  many  years  before  and  after 
1867,  Dean  Burgess  was  Its  president;  and 
after  the  death  of  Pomeroy, In  IStiT,  Henry 
D.  Alexander  was  its  eaehler.  The  referee 
found  that  In  the  latter  part  of  the  year 
1867  the  testator  bad  an  laterrlew  with 
Burgess,  at  which  two  of  the  directors  <if 
the  bank  were  present,  at  its  banking 
house,  during  the  usual  business  hours  of 
the  day.  That  Burgess,  speaking  to  the 
testator  eoueernlng  bis  deposit,  said  In 
substance,  "Yon  must  draw  your  money; 
we  can  pay  no  Interest;**  to  which  the 
testator  replied,  In  sabstance,  "that  the 
bank  would  be  crippled  by  the  defalca- 
tion, [having  reference,  probably,  to  tbe 
defalcation  of  the  previous  cashier,]  and 
they  could  not  afford  to  pay  him  interest; 
that  It  WHS  not  necessary  for  him  to  have 
tbe  money."  That  Burgess  answered 
"that  ft  was  contrary  to  the  .^iles  of  the 
bank  to  pay  Interest;  that  tb*'  bank  did 
not  pay  interest  on  deposits,  and  he  must 
withdraw  his  mimey;  that  they  could  pay 
no  Interest."  That  afterwards,  in  the 
year  1869,  the  testator  had  an  Interview 
with  the  cuHbler,  Alexander,  at  the  defend- 
ant's banking  house,  during  tbe  usual 
hoars  of  business.  That  tbe  testator  said 
to  Alexander  that  "he  had  called  there 
some  time  ago,  and  had  talked  about  hla 
deposits  with  the  old  gentleman,  [mean- 
ing Burgess,]  In  the  back  room,  who  said 
they  could  not  pay  blm  interest."  That 
Alexander  replied :  "That  Is  so.  We  don't 
pay  anybody  interest  now.  If  you  desire 
to  deposit  your  money  where  they  pay  in* 
terest  you  liad  better  take  It  to  a  savings 
bank;"  and  tbe  testator  said  that  "he 
would  leave  his  money  there  until  be 
could  get  some  other  place  to  put  It." 
That  Alexander  answered:  "All  right. 
You  can  have  your  money  any  time  you 
want  it.**  That  some  years  afterwards 
the  testator  met  tbe  cashier,  Alexander, 


in  tbe  village  of  Mohawk,  after  busfupss 
hours,  and  asked  him  If  they  had  con- 
cluded to  pay  him  any  Interest  on  his  ao 
connt,  and  Alexander  replied  "they  had 
not;  that  they  could  not  do  it."  Nnt- 
wlthstandhig  these  facts,  proved  to  tbe 
satisfaction  of  tbe  referee,  and  fonnd  by 
him,  he  held  that  there  was  a  continued 
obligation  on  the  part  of  tbe  bank  to  pay 
Interest  on  the  balance  of  this  account. 

While  It  Is  trne  that  the  entries  of  Inter- 
est in  the  bank's  account  with  tbe  testator 
famisbed  prima  facie  evidence  that  the  In- 
terest was  allowed  In  pursuance  of  some 
arrangement  oragreement,  they  furnished 
no  evidence  as  to  the  precise  character  of 
that  agreement.  They  did  not  show 
what  the  rate  of  Interest  was  to  be,  nor 
for  what  length  of  time,  nor  under  what 
circumstancm,  Interest  was  to  be  paid. 
They  certainly  furnished  no  evidence  that 
Interest  was  to  be  paid  to  the  testator  on 
the  balance  of  his  account  so  long  as  be 
chose  to  leave  his  money  on  deposit  there. 
It  is  perfectly  consistent  with  the  entries 
of  Interest  in  tbe  nccnuat  that  the  ar- 
rangement ff»rthe  deposit  and  for  the  pay- 
ment of  Interest  was  terminable  at  the 
option  o!  dther  party.  In  1867.  when  tlie 
testator  had  tbe  Interview  with  the  presi- 
dent of  the  hank.  It  Is  clear  that  there 
was  no  subsisting  arrangement  for  tbe 
payment  uf  Interest.  He  was  then  at  the 
bank,  seeking  fora  promise  from  tbe  bank 
to  allow  him  Interest,  nud  it  positively  re- 
fused. In  tbe  subsequent  conversation 
with  the  cashier  it  again  clearly  appears 
that  there  was  no  subsisting  arrange- 
ment for  tbe  payment  of  Interest,  as  the 
testator  was  seeking  to  make  one.  So 
that,  upon  tbe  facts  found  by  tbe  referee, 
it  seems  to  us  that,  it  some  kind  of  ar- 
rangement for  the  payment  of  Interest 
prior  to  May  25,  1865.  could  be  fonnd  to 
have  existed,  that  arrangement  was  not 
In  foree  at  tbe  time  of  these  conversations. 
But.  even  if  It  was  In  force  prior  to  these 
conversations.  It  Is  quite  clear  that  It  was 
then  abrogated.  We  must  assomB  that 
the  president  of  the  bank,  with  twodlrect- 
ors  engaged  In  the  business  of  the  bank. 
In  tbe  banking  office,  to  whom  tbe  testa- 
tor applied  In  reference  to  the  allowance 
of  interest,  had  authority  to  act  for  the 
bank.  He  was  there  informed  that  the 
bank  would  pay  him  no  Interest;  that  It 
was  contrary  to  its  rules  to  allow  inter- 
est, and  that  he  must  draw  his  money. 
If  tbe  matter  had  rested  there,  and  noth- 
ing more  had  been  said,  he  could  not  after 
that  have  claimed  Interest  on  bis  account. 
He  went  away,  apparently  acquiescing 
In  what  was  said  to  him,  and  after  that 
he  had  no  arrnngempnt  for  the  conttnned 
allowance  of  interest  to  hint,  and  there 
was  no  binding  contract  to  compel  the 
bank  to  pay  interest.  Tbe  subseqaent 
conversation  with  the  cashier  is  still  more 
explicit  and  significant.  In  that  conversa- 
tion the  testator  alluded  to  the  conversa- 
tion he  had  bad  with  the  president,  and 
be  was  informed  that  the  bank  did  not 
pay  Interest  on  deposits,  and  that.  If  be 
desired  to  deposit  his  money  where  he 
would  be  paici  Interest,  he  hud  better  take 
It  to  a  savings  bank;  and  he  replied  that 
be  would  leave  it  there  antll  he  eoald  get 
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some  other  place  to  pat  it.  The  caaliier 
aBRented  tu  thlH,  and  told  blm  be  cuald 
bave  hlB  moDej  any  time  be  wanted  It. 
Tbe  testator  went  away  apparently  eatla- 
fled  with  that  arraogement*  and  It  Is  Iro- 

ftosslble  to  perceive  bow  he  coald  claim 
nterest  after  that.  Wnatever  the  prior 
arrAngement  may  have  been,  there  was 
then  a  distinct  aRreement  that  be  should 
leave  bis  money  wltbnut  Interest  until  be 
conld  leet  some  other  place  to  put  It,  and 
tbe  prior  arrangement.  If  one  existed,  waa 
Boperaeded.  Under  euch  clrcumBtances, 
we  tbink  there  is  no  authority,  and  we 
know  ot  no  principle  ol  law,  which  would 
authorise  the  allowance  of  Intereat  on  tbe 
testator's  account. 

The  case  of  Head  v.  City  of  Buffalo, 
74  N.  T.  463,  relied  upon  by  tbe  plalntlHe. 
bears  no  analogy  to  this.  There  the  de- 
fendant Issued  Interest-bearing  obliga- 
tions, payable  when  the  mon(iy  should  be 
collected  or  reallied  from  taxee  for  local 
Improvements,  with  Interest,  three  mouths 
from  date.  The  necessary  (undti  for  pay- 
ing the  obligations  were  collected,  and 
subseqaently  the  defendant's  commou 
oonneil  passed  a  resolntlon  that  after  a 
certain  date  interest  ou  the  obllgatlonB 
should  cease,  and  the  treasurer  published 
noticeH  thereof  In  the  official  city  papers; 
ana  It  was  held  that  that  resulutlon  and 
the  published  notices  thereof  did  not  atop 
tbe  running  of  interest.  There  the  defend- 
ant by  its  own  acts,  not  communlcatefl  to 
tbe  plaintiff,  claimed  to  have  absolved  it- 
self from  tbe  payment  ol  Interest,  and  it 
was  held  that  the  notices  published  of  the 
resoiatlon  of  the  common  council  did  not 
affect  the  rights  of  tbe  plaintiff  in  the  ab 
Bence  ot  proof  that  such  notices  ever  came 
to  his  knowledge.  I^ere  the  testator  was 
diatiuctly  notified  that  intereat  would  no 
longer  be  paid,  and  the  money  was  really 
left  in  tbe  bank  under  a  new  arrungement, 
distinctly  underatood  by  both  parties, 
that  tbe  account  should  not  draw  inter- 
est. U  may  be  true,  as  claimed  by  the 
plaintiffs,  that  if  a  bank  should  Issue  cer- 
tificates ot  deposit  bearing  Interest  antli 
pald.ltcoold  not  stop  the  running  of  In- 
terest by  a  simple  notice  to  the  depositor 
that  It  would  no  longer  pay  it.  But  If  it 
should  say  to  him  that  it  could  no  longer 
pay  him  Interest,  and  request  blm  to  pre- 
sent bit*  certificate  and  draw  his  money, 
the  money  being  presently  dne.and  say  to 
him  that  If  he  left  bis  money  thereafter  U 
would  be  without  Interest,  and  he,  mak- 
ing no  obJe<^tion,  sbonld  leave  his  money 
there,  we  know  of  no  principle  of  law 
which  would  enable  blm  to  recover  inter- 
est upon  It.  We  are  therefore  of  opinion 
that  upon  the  facts  found  l>y  the  referee 
the  Judgmeot  should  have  been  in  favor 
of  the  defendant,  disuilHsIng  thecomplalnt. 

But,  as  there  must  be  a  new  trial  of  tbe 
action,  we  ought  farther  to  notice  nome 
evidence  given  by  the  plalntlfb  upon  the 
trial,  which  the  learned  counsel  for  the 
defendant  claims  was  erroneously  received 
and  considered  by  thereferee.  The  plaintiffs 
were  permitted  to  show  that  the  testator 
bad  deposits  In  various  other  banks,  upon 
which  he  was  allowed  Interest;  one  bank 
being  In  New  Tork,  one  In  Little  Fails,  one 
In  Syracose,  and  another  in  Cortland, 


TblH  evidence,  bb  we  understand  It,  was 
offered  to  show  that  the  account  with  the 
defendant  wesau  in  terest-bearlDg  account. 
Tbe  testator's  transactions  with  the 
otiier  banks  liad  no  relation  whatever 
with  bis  transactions  with  the  defendant, 
and  It  does  not  appear  that  tbe  defendant 
had  any  knowledge  whatever  ot  them. 
His  transactions  with  those  banks  were 
offered  as  Independent  evidence  to  show 
that,  while  he  was  receiving  interest  upon 
all  his  money  deposited  with  other  banks. 
It  was  wholly  Improbable  that  he  would 
make  deposits  with  tbe  defendant  with- 
out any  Interest,  or  that  he  would  leave 
bis  money  there  without  interest.  While 
this  evidence  may  be  what  It  Is  called 
"moral  evidence,'*more  or  less  convincing, 
we  are  Bhtisfled  that  it  waa  illegal.  The 
fact  that  he  had  contracta  wltb  other 
banks  for  Interest  has  no  legal  tendency  to 
show  that  he  had  such  a  con  tract  wltb  this 
bank,  and  we  knowot  no  well-adjudicated 
caae  which  holds  such  evidence,  under  ancb 
clrcumstanrea,  to  be  competent.  Aa  a 
general  rule  It  la  Inadmlaaible  lor  the  pur- 
pose of  showing  that  A.  did  a  particular 
tblng  at  one  time  to  prove  that  he  did  a 
similar  thing  at  another  time.  Evidence 
muat  legitimately  tend  to  prove  the  Issues 
between  the  parties.  In  1  Greenl.  Rv.  { 
6*J,  It  la  aaid:  "This  rule  exrlndea  all  evi- 
dence ot  collateral  facts,  or  those  which 
are  Incapalile  ot  affording  any  reaaonable 
presumption  or  Inference  as  to  tbe  princi- 
pal tact  or  matter  in  dispute;  and  tbe 
reason  Is  that  such  evidence  tends  todraw 
away  the  minds  ot  the  Jurora  from  the 
point  In  Issue,  and  to  excite  prejudice,  and 
mislead  them;  and,  moreover, the  adverse 
party,  having  bad  no  notice  ot  such  a 
course  ot  evidence,  ia  not  prepared  to  re- 
but it."  It  this  evidence  was  competent, 
tbeu  it  would  be  difficult  to  limit  the  evi- 
dence which  the  plaintiffs  could  give  of  the 
conduct  of  their  testator,  although  un- 
known to  the  defendant,  showing  that  It 
was  Improbable  that  he  wonld  leave  hla 
money  with  tbe  defendant,  wltboat  inter- 
est; and  the  defendant  might  ahow  tfaat 
he  did  deposit  money  with  other  banks 
and  loan  money  to  individuals  without  In- 
terest, or  even  that  he  kept  os  hand  large 
amounts  of  idlemoney.and  It  might  ehow 
that  other  banks  in  the  vicinity  did  not 
allow  interest  on  open  running  accounts, 
and  that  it  did  not  allow  intereet  upon 
eneb  accounts  to  other  deposltora;  and 
thus  many  unexpected  Issues  would  be 
brought  into  the  trial  ot  the  action,  and 
the  real  issues  be  obscured,  and  the  mlnda 
of  tbe  Jurors  diverted  therefrom  and  eon- 
fused.  Surh  evidence  Is  too  remote,  Incon- 
clusive, and  uncertain  In  Its  bearing;  and 
evidence  of  a  similar  character  waa  con- 
demned In  the  following  cases:  Carter  v. 
Pryke,  Peake,  9."i;  Wood  v.  Insurance  Co., 
32  N.  Y.  619;  Green  v.  BlBbrow.M  N.  Y. 
884:  Carroll  v.  Deimal,  96  N.T.252.  Where 
one  la  charged  wltb  earelessneaii  U  would 
be  Incompetent  to  prove  that  he  was 
habitually  careless;  or.  It  charged  with 
asaault  and  battery,  tbat  be  was  In  tbe 
habit  of  committing  assaults  upon  other 
people;  and  so  many  llluBtratlons  might 
be  put,  showing  that  facts  which  constl- 
tate  moral  evidence,  quite  convincing, 
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majr  jet  be  ImleTant  when  tested  bjl^al 
rolea.  We  are  therefore  of  oplDloD  that 
the  jodffmeDt  ahwald  he  reven»cd,  and  a 
new  trial  granted,  eoata  to  ablda  event. 
All  eoncnr. 


TTNITBD  STATES  TRUST  (MX  T.  RTAN- 
TON. 

(Court  of  Avpeala  of  New  York.    Oct  24, 

1SQ3.) 

Trdstbbs — LunuTT — Countebcuih. 
L  In  an  actiMj  hj  a  BubsUtated  testa- 
neataiT  trnstee  to  foreclose  a  mortgage  exe- 
cnted  to  his  predecessor,  plaintiff  is  not  liable 
to  a  personal  jadgment  on  a  connterclaim  for 
the  excess  of  fees  over  the  amount  of  the 
mortgage  dne  defendant  as  attorney  nnder  re- 
tainer bj  his  predecessor,  as  we  contract 
bonnd  the  latter  indiridiial^,  and  ^alntiff  did 
Dot  assame  any  resp<uidbilitr. 

2.  TtM  tmet  that  equitable  grotuds  exist 
for  charging  the  tmat  estate  fw  the  Talae  of 
the  services  rendered  br  defendant  is  no  rea- 
aaa  for  diarging  plaintiff  p«8onallr. 

3.  Under  the  npress  proTisioDs  of  Code 
CStU  Troe.  |  502.  sal>d.  3,  in  an  action  a 
trnstee  aa  audi,  a  peirscoial  demand  against 
^aintUf  cannot  be  aet  op  as  a  ooimterclaira. 

4.  Under  express  ivorlsions  tii  Code 
(Sril  Proe.  I  SQ8.  sabd.  3.  In  an  actl«i  br  a 
trnstee  as  sacb.  only  so  much  of  a  demand  ex- 
isting against  the  person  wliom  plaintiff  repre- 
sents  as  will  satia^  plaindff's  dsnand  can  be 
altowad  as  a  oonntercOaim. 

Appeal  from  sapreme  coort,  geoeral 
term,  eccond  department. 

Action  by  the  United  States  Traat  Com- 
paD7  of  New  York,  as  aDbatltnted  tniHtee, 
agalDAt  Fhlllp  V.  B.  Staoton,  to  torecluse 
a  mnrtsajce.  From  a  Jadgment  of  tbe 
fceneral  term  (21  N.  T.  Sapp.  229)  affirm- 
Infc  part  of  a  Jadfcment  ol  tbespecial  term, 
dlsalluwlni;  a  roaaterclalm,  dmendant  ap- 
peals. Affirmed. 

PbiUp  T.  R.  Stanton,  lo  pro.  per.  Ed- 
ward W.  Sheldon,  for  respondent. 

ANDBEWS.  C.  J.  Tbe  United  States 
Tmst  Company,  aa  uabfltltuted  trodteeDD- 
der  tbelaat  will  and  testaupnk  of  GUba-t 
W.  Bowne,  deceased,  brooKbt  tbla  action 
tu  foreclose  a  mortgage  esecnted  to  the 
original  execntora  and  tmatees  by  tbe  de- 
teortant,  Stanton.  Among  other  defenses, 
Stanton  set  ap  n  cooaterclalm  for  serrires 
as  attorney  rendered  on  the  retainer  of 
tbe  original  executum  and  trustees  in  di- 
vers BDlta  and  pruceediogs  In  tbe  boHlness 
of  the  estate,  all  of  which  services  were 
rendered  prior  to  tbe  sabstltutlon  of  the 
plaintiff.  The  trial  court  found  the  ren- 
dition ct  the  serrfces.  and  their  value,  and 
that  tbe  bond  and  mortgage  had  been 
folly  paid  thereby;  bot  tbe  cunrt  refused 
to  render  Jodgment  for  tbe  balance  of 
tbe  coDDterelalm  against  the  plaintiff,  as 
demanded  by  the  defendant.  The  derlaloo 
was  dearly  right.  Tbe  plaintiff  had  en- 
tered Into  nociintract  with  Stanton.  The 
alleged  serviced  were  rendered  undera  con- 
tract with  fta  predecessfir  In  tbe  trust. 
That  contract  tMiand  the  former  trustees 
tDdlvldiially,and  though  the  services  were 
rendered  tor  tbe  twnefit  of  tbe  trust  estate, 
tbey  were  not  rendered  under  such  circnra- 
atanres,  ao  far  as  appears,  as  to  create  a 


charge  thereun,  which  could  be  enforced 
by  Stanton.  Anstln  v.  Monro,  47  N.  T. 
860;  New  v.  NIcoIl.  73  N.  Y.  127. 

Tbe  plalnttff,  when  It  snccseded  to  the 
tmst,  did  not  assame  any  oUIgation 
created  by  any  contract  between  tbe  for- 
mer troHtees  and  Stanton,  and  none  was 
imposed  by  law.  If  any  equitable  ground 
exists  for  charging  tbe  trust  estate  fur  the 
Talae  of  the  services  tendered  by  Stanton, 
nosncbgronnd  appears  in tbereeord;  and. 
assDmins  It  to  exist,  it  would  fnrotsb  no 
reason  fur  ehargtng  the  plaintiff  person- 
ally witb  tbe  debt,  which  Is  what  tbed»- 
fendaat,Stanton, sought  to  do  In  demand- 
ing an  affirmative  Judgment  against  the 
plaintiff  for  the  excess  of  the  conntorelalm 
over  and  above  theamount  applied  Inaut- 
Isfactlon  of  tbe  mortgage. 

The  ease  of  Davis  t.  StoTer.  68  V.  T-  C3. 
Is  not  an  anthorlty  for  tbe  contentioa  of 
the  defendant.  In  that  case  a  defendant 
was  permitted  to  set  off  against  a  debt 
owing  by  him  to  tbe  Insolvent  tiank  tbe 
value  of  services  rendered  on  tbe  employ- 
ment of  the  rereiver,  wbkb  the  receiver 
might  properly  have  paid  out  of  the  traat 
estate.  Nor  does  the  statute  of  connter- 
claim permit  an  affirmative  Judgment  for 
the  excess  In  a  case  like  this.  Tbe  plate- 
tiff  Is  a  trnstee,  and  sues  as  such,  and  by 
snbdlviston  3  of  section  602  of  tbe  Code  a 
demand  against  tbe  plaintiff  personally 
cannot  Im  set  np  as  a  connterclaim,  and 
by  tbe  same  wctlon  only  so  much  ol  a  de- 
mand existing  against  the  peraoa  whom 
the  plaintiff  represents,  or  lor  whose  ben- 
efit the  action  Is  brought,  as  will  aatMy 
the  plaintiff's  demaBd,eaa  be  allowed  as  m 
counterclaim. 

The  questinn  as  to  thecorrwtnesa  of  tlis 
Jadgment,  so  far  as  it  applied  so  moch  ol 
tbe  value  of  the  services  as  was  necessary 
in  satisfaction  of  tbe  mortgage.  Is  not  In- 
volved. We  think  tbe  part  of  tbejndg- 
mitnt  from  which  an  appeal  was  taken, 
denying  tbe  right  of  tbe  defendant.  Stan- 
ton, to  a  Judgment  against  tbe  plaintiff 
personally  for  the  excess,  was  right,  and 
It  should  therefote  be  afflrmed.  AS  coo- 
car. 


(Hi  K.  T.  <«> 
PEOPLB  V.  GANNON. 
(Goort  of  Appeals  of  New  York.  Oct  24» 

18&3J 

CKtMiKAL  Law— InsranoTKura. 
Hie  court  has  the  right  to  tell  the  iwy 
as  a  matter  of  law  that  ttie  evidence  on  the 
part  of  the  prosecation,  if  the?  believe  it, 
makes  ont  the  crime  charged. 

On  motion  tor  reargnroent.  Denied. 
For  opinion  on  appeal,  see  84  N.  S.  Bep. 

75V. 

PE(^KHAM,J.  A  motion  Is  made  In 
this  case  for  a  reargament,  groanded 
upon  tbe  failure  ol  the  coart  to  notice  an 
exception  taken  to  the  charge  of  tbe 
Judge  npon  tbe  question  of  the  duty  of  the 
jury.  It  Is  said  that  the  opialon  Just 
delivered  herein  shows  that  tbe  charge  Is 
erroneous  in  principle,  and  therefore  tbe 
convictioD  mast  have  been  reversed  If  ths 
coort  bad  not  overlooked  the  exeeptloa. 
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The  exception  was  not  alluded  tu  In  any 
ot  tbe  Itriete  of  counsel,  and  was  not  dls- 
coBsed  npoD  the  arKument,  The  erldence 
in  this  COM  Is  contained  Almost  «rbollj  in 
a  statement  of  facts  agreed  opon  by  cuoo- 
aelfor  the  respectivti  parties,  and  set  forth 
by  the  aothority  uf  a  written  stlpniattun, 
whlcb  1r  contained  In  the  record.  Amonr 
other  things.  It  admits  the  posaeHSion  of 
tbo  bottles  by  the  defendant  of  the  kind 
and  character  mentioned  In  the  etatate, 
and  that  tbe  owners  bad  nerer  Klven  any 
written  or  oral  consent  that  such  bottles 
could  be  taken  or  sold  or  otherwise  dis- 
posed nl  or  traflSched  In.  There  Is  also 
the  oral  evidence  of  a  witness  as  to  find- 
ing the  bottles  on  tbe  preralses  of  the  de- 
fendant, and  there  is  tbe  oral  evidence  of 
the  defendant  himself,  wblcb,  In  sab- 
stance,  eorroboratea  the  «Tldence  of  tbe 
people.  There  is  no  evidence  In  explana- 
tion or  contradiction  of  tbe  tacts  thus 
agreed  upon,  nor  Is  tliere  the  slightest  con- 
tradiction or  explanation  of  any  of  tbe 
evidence  given  on  the  part  of  the  people; 
bat,  on  the  contrary,  It  Is  in  reality  cor- 
roborated by  the  evidence  of  the  defend- 
ant. 

The  qoestlon  of  tbe  burden  of  proof  or 
the  presumption  to  be  indulged  In  from 
the  fact  of  possession  was  not  In  tbe  case, 
because  the  facts  agreed  upon  stated  that 
tbe  owners  of  tbe  bottles  had  never  given 
any  consent  to  tbeir  sale  or  to  any  traffic 
In  them.  Tbe  question  of  the  constitu- 
tionality of  tbe  acts,  apart  from  this  pre- 
sumption, was  the  sole  question  presented 
or  argued  in  tbis  case,  and  It  was  tbe  de- 
sire of  both  connael,  an  expressed  ti>  the 
court  and  as  appears  from  the  record,  "to 
get  tbe  ca-se  In  such  a  way  that  tbe  qaes- 
tion  raised  might  be  presented  tu  tbecourt 
having  power  to  pass  upon  and  deter- 
mine It;  that  Is,  the  cooHtltntlonality  of 
tbe  atatote.  **  Under  these  circumstances, 
and  when  the  ludge  came  to  charge,  he 
said  to  tbe  Jory  that  "  the  real  question 
upon  the  nndlaputetl  facte  In  tbe  case 
(for  there  la  really  no  dispute  as  to  any 
material  fact  relied  upon  by  tbe  people) 
Is  aa  to  tbe  constitutionality  ot  these  two 
acts  fit  the  leglslatore.  Tbe  real  question 
to  be  deternilnud  in  thie  case  la  b  question 
of  law.  It  Is  tine  for  tbe  determination  of 
tbe  court;  and  for  tbe  reaaona  that  I 
have  already  assigned  In  your  hearing  I 
shall  bold  them  couHtitutluDal.  If  you  be- 
lieve the  iaeta  as  tbey  have  been  e:*tab- 
liBheii  here,  both  by  the  testimony  of  the 
two  witnesseaa  who  have  been  examlaed, 
aod  also  by  the  testimony  eoatalaed  in 
the  written  BtipaJation  which  baa  been 
read  to  yon,  ana  whteb  lorma  a  portion  ot 
the  evidence  Id  tblncase,  then  it  in  WHoifest 
that  the  defendant  has  violated  tbe  pro- 
visions of  the  statute,  and  it  will  be  your 
duty  to  convict  bipi.  On  the  other  hand, 
if  you  disbelieve  this  evidence,  and  It  Is 
entirely  oncontradlcted,  you  would  have 
the  right  to  acquit  this  defendant.  Bnt 
you  have  no  absolute  right  to  disbelieve 
tbe  statement  of  facts,  which  are  conceded 
on  both  sides  to  be  true  and  corn>ct. 
You  will  render  a  verdict  convicting  tbis 
defendant  or  acquitting  blin."  The  de- 
fendant's counsel  then  excepted  to  that 
portion  nl  the  charge  of  tbe  court  wherein 


be  stated  as  is  above  set  forth  in  Italics. 
Tbe  counsel  now  claims  this  chai^  thus 
excepted  to  was  ermneoos  under  tbe 
opinion  delivered  in  tbis  court  In  this 
Very  case.  Connael  qnotes  from  that 
opinion  that  portion  which  deals  as  to 
the  other  cases,  (wblcb  were  argued  at  tbe 
same  time  with  this,)  witb  the  effect  of 
the  statate  malting  the  posBesBlon  by  a 
Jnnk  dealer,  or  dealer  In  second-hand  ar- 
ticlei),  presnmptiveavidenceof  theonlawfol 
ose,  etc.,  of  tbe  bottles.  The  opinion 
states  that  soch  a  provision  doea  not  real- 
ly change  tbe  burden  of  proof,  and  that 
tbecourt  could  not  legally  direct  a  convic- 
tion, even  If  the  evidence  on  tim  partot 
the  people  were  neither  contradicted  nor 
explained,  and  that  tbe  Jury  would  have 
a  right,  after  a  survey  ol  the  whole  case, 
to  refoae  to  convict,  anlesa  aatiafled  be- 
yond reasonable  donbt  of  the  guilt  of  tbe 
accused,  even  though  the  statutory  prima 
facie  evidence  were  uncontradicted.  I 
tbink  there  are  two  answers  to  this  mo- 
tion. In  the  first  place,  1  am  clear  that 
tbe  exception  did  not  raise  tbis  particular 
qmetlon.  It  did  not  raise  it  In  thin  cose 
beeaase  tbe  iinestion  was  not  in  it.  It 
waa  not  In  the  case  for  the  reason  that 
the  agreed  tacts  admitted  what  tbe  stat- 
ute allowed  the  Jory  to  Inter  from  the  fact 
of  possession.  Tbe  whole  course  of  the 
trial,  the  tacts  as  agreed  upon,  and  tbe  ex- 
pressed desire  ot  both  counsel  for  the  peo- 
ple and  for  the  defendant,  to  have  tbe  case 
so  treated  as  to  enable  them  to  ralae  tbe 
mala  eonstttatloaal  qaesrtSon.conclDHlvely 
show  that  tbe  exception  was  taken  In  tbe 
course  of  the  attempt  to  raise  such  ques- 
tion, and  not  to  the  point  as  to  the  right 
of  the  court  to  charge  as  It  did  as  to  the 
duty  of  the  Jury  toeonvlct  1!  It  believed  all 
tbe  evidence.  If  that  bad  twen  the  point, 
tbe  stipulation  nhould  bavebeenamended, 
and  ordinary  fairness  woold  have  then 
reqclred  tbe  counsel  for  defendant  to 
specify  the  ground  of  tbe  exception.  In  or- 
der that  the  attention  ot  the  court  might 
be  turned  to  It,  and  tbe  matter  decided 
witb  reference  to  that  point.  But  I  think 
there  is  nothing  lo  the  opinion  in  this  case 
which  la  inconsistent  with  tbe  charge  nf 
the  court  aa  given.  Tbe  record  shows 
that  the  whole  question  of  guUt  or  Inno- 
renue  was  submitted  to  tbe  Jnry,  and  It 
was  stated  that  the  Jury  might  convict  or 
acquit  tbe  defendant,  leaving  fnll  power 
in  the  Jnry  to  deL'de  that  question.  The 
statement  reKarr':ag  tbe  duty  of  the  Jury 
tu  convict  was  predicated  upon  the  iMtltef 
by  the  Jury  of  the  tacts  a^  they  were  es- 
tablished both  by  teatimoDy  and  by  the 
stipulation,  and  It  waa  stntcd  by  thecourt 
that.  It  the  Jury  disbelieved  the  evidence,  it 
would  bnve  the  right  to  acquit.  The 
court  then  added  that  the  Jury  "had  no 
absolute  right  to  disbelieve  the  statement 
of  facts,  which  are  conceded  on  both  sides 
to  be  true  and  correct."  Where  both  par- 
ties to  a  criminal  action— the  people  and 
the  defendant— have  through  their  respec- 
tive counsel  stlpnlated  In  writingasto  tbe 
existence  ot  certain  facts,  and  have  em- 
bodied such  facts  In  a  written  statement, 
which  has  been  put  in  evidence,  each  par- 
ty bas  tbe  right  to  claim  that  tbe  Jury 
ought  to  be  bound  by  those  facts  «o  tar 
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as  tfaey  20,  and  tbe  court  is  entirely  Jaatt- 
fled  in  bo  lofttrnetlug  the  Jury. 

Tbe  Btatemcnt  in  the  oploton  lo  tbi« 
Aasp  that  the  coart  could  not  legally  dl* 
rect  a  conviction  even  If  the  evidence  on 
the  part  of  the  people  were  neither  cootra- 
dlcted  noroxpIaioeJ,  tind  that  In  such  event 
tbe  Jury  would  have  tbe  rl^ht.  After  a 
survey  of  the  whole  case,  to  reiuse  to  con> 
vIct,  unlera  satisfied  beyond  a  reasouable 
doubt  of  tbe  guilt  of  tbe  defendant.  1b  not 
at  all  Inconalstent  with  the  cbarge  In  thla 
case.  There  was  no  direction  to  convict 
Id  this  charge.  A  direction  to  convict 
leavra  no  discretion  with  tbe  Jury,  and  the 
verdict  ta  entered  under  tbe  direction  of 
tbe  court.  It  was  In  regard  to  the  power 
of  the  court  to  give  aay  Buch  direction  In 
a  criminal  case  that  the  ezpreBSlon  waa 
used  and  tbe  rlnht  of  tbe  Jury  to  give  tbe 
verdict  was  asserted.  In  this  case,  where 
the  anbstantial  part  of  tbe  facta  was  con- 
tained in  an  agreed  stutementtbereof,and 
where  tbe  oral  evidence  was  not  contra* 
dieted  or  explained,  and  where.  Indeed, 
the  evidence  of  tbe  defendant  tended  to 
corroborate  the  evidence  of  the  people,  the 
court  bad  tbe  right  to  tell  the  Jury  (as. 
in  HubBtance,  It  did)  that  ft  It  believed  all 
the  evidence,  oral  as  well  as  written.  It 
ought  to  convict,  but  that  It  had  the 
right  to  dlflbeliuve  tbe  oral  evidence,  al- 
tliongh  uncuntradicted;  and  that,  ati  to 
tbe  agreed  statement  of  tacts.  It  had  no 
abuolnte  right  to  disbelieve  it,  and  upon 
the  whole  case  It  must  bring  in  a  verdict 
of  acquittal  or  conviction  The  substan- 
tial r^ht  of  trial  by  Jury  In  all  criminal 
cases  provided  for  by  theeonstltatlonla 
not  to  be  frittered  or  explained  away, 
and  that  right  continues  all  through  tbe 
trial,  and  up  to  the  time  when  the  jury 
has,  upon  its  own  motlou,  and  not  under 
any  direction  of  the  court,  come  to  the 
conclusion  tu  convict  the  accused.  This 
right  Is  not  tonched,  however,  by  the 
court  when  It  gives  InstrBctlons  as  to  the 
result  nf  the  evldeuce  If  believed  by  the 
jury,  BO  long  us  the  power  is  left  to  that 
body  to  decide.  In  other  words,  tbe  court 
ban  the  rlifht  to  tell  the  Jury  as  matter  of 
law  that  the  evidence  on  the  part  of  the 
people.  If  believed,  makes  out  tbe  crime 
described  In  the  Indictment.  The  eoart. 
In  this  case,  upon  the  whole  charge,  com- 
mitted no  error,  and  we  think  the  motion 
for  a  rearsTument  mnst  be  denied.  All 
concur. 


(13»  N.  7.  482) 

THORN  V.  BKARD. 

(Oourt  of  Apfievta  of  New  York.  Oct  24. 

1803.) 

C0BT8— Who  Liable. 
1.  ThB  assi^ee  of  a  claim  aa  collateral 
who  does  not  authorize  an  action  brought 
thereon  hy  the  auignor,  nor  talte  any  part  in 
the  litigation,  U  not  liable  for  coats,  nnder 
Code  Civil  Proc  S  3247,  prOTiding  that  "where 
an  action  is  broocbt  iu  the  name  of  another 
by  a  transferee  u  the  cause  of  action,  or  br 
any  other  person  who  Is  beneficially  interest- 
ed therein,  •  •  *  the  transferee  or  other  per- 
son ao  interested  is  liable  for  costs  *  *  *  as 
if  he  was  the  plaintiff."  24  N.  Y.  Supp.  021, 


2.  The  asaignor  of  a  claim  as  collateral 
sued  tikereon  and  obtained  a  judgment,  which 
was  reversed  on  appeal,  and  on  the  second 
trial  defendant  had  judgment  The  judgment 
was  never  assigned  to  the  assigoee,  but  before 
the  reversal  an  agreement  was  made  between 
him  and  the  asaignor,  under  which,  by  virtue 
of  his  interest  in  the  claim,  he  was  to  be  [laid 
the  amount  due  ou  the  judgment  *'when  col- 
lected." He  had  not  authorisied  the  action, 
and  took  no  part  therein.  H^d,  that  he  was 
not  liable  for  costs,  nnder  Code  CSvil  Pne.  i 
3247,  which  providea  that  "where,  after  the 
commencement  of  an  action,  the  cause  of  ac- 
tion becomes,  by  transfer  or  otherwise,  tbe 
property  of  a  person  not  a  party  to  the  actioo, 
the  transferee,  or  other  person  so  Interested,  is 
liable  for  costs  *  *  *  as  If  he  was  the  ^un- 
tlff."  24  N.  Y.  Snpp.  621,  affirmed. 

Appeal  from  sopreme  court,  general 
term,  second  department. 

Action  by  William  I.  Thorn  against 
Oliver  T.  Beard.  Plaintiff  died,  and  Mary 
I.  Thorn,  his  executrix,  was  snbstltuted. 
The  complaint  having  been  dismissed. and 
Judgment  for  coets  rendered  fordefendant, 
be  moved  lor  an  order  reqolring  one  Peter 
I>.  Hoyt  to  pay  tbe  same.  An  order  of 
the  special  term  denying  the  motion  was 
affirmed  by  the  general  term,  {84  N.  Y. 
Supp.  621,)  and  defendant  appeals.  Af- 
firmed. 

Thefacti)  appear  in  the  following  state- 
ment by  £ARI.,  J.  : 

On  tbeSd  day  of  January,  1888,  William 
I.  Thorn,  being  IndebOedto  Peter  D.Hoyt. 
for  tbe  purpose  of  securing  the  payment 
of  tbe  Indebtedness,  assigned  to  him  a  de- 
mand which  he  claimed  to  have  against 
the  defendant,  Oliver  T.  Beard.  There- 
after, In  May,  1S8U.  Thorn  commenced  an 
action  against  Beard  upon  bis  demand, 
and  lo  November,  1889,  be  recovered  a  Judg- 
ment thereon  for  91,800  and  costs.  Beard 
appealed  from  that  judgment  to  the  gen- 
eral term,  and  while  the  appeal  was  pend- 
ing there  Thorn  died,  and  his  executrix 
was  HubstltntPd  as  plaintiff  In  his  stead. 
In  May,  1801,  the  Judgment  was  affirmed 
at  the  general  term.  14  N.  Y.  Snpp.  339. 
In  June  thereafter  Hoyt  commenced  an 
action  against  Mrs.  Thorn,  the  executrix, 
alleging  the  assignment  of  William  I. 
Thorn  to  him  of  bis  claim  againat  Beard, 
and  the  recovery  of  Jadgment  thereon,  and 
he  prayed  Judgment  ol  the  court eAtabllab- 
ing  his  righttothe  Judgment,  and  that  the 
costs  and  counsel  fees  due  to  any  person 
therein  might  be  adjusted.  Thereafter 
Hoyt  and  Mrs.  Thorn  entered  Into  an 
tisrrecment  adjuRting  the  amount  of  his 
Interest  In  the  Judgment,  and  It  was  there- 
in stipulated  that  one  of  the  plaintiff's  at- 
torneys, Morschauser,  had  a  lien  apon  tbe 
Judgment  to  the  extent  of  97o0,  which 
should  be  paid  to  him,  and  that  the  bal- 
ance of  the  Judgment  and  Interest  should 
be  paid  to  Hoyt  "when  collected;"  and  It 
was  provided  that  Judgment  might  he  en- 
tered upon  the  agreement.  In  April,  1892, 
Beard  appealed  from  the  Judgment  to  the 
court  of  appeals,  and  there  the  jadgment 
was  reversed,  and  a  new  trial  granted,  (32 
N  E.  Rep.  HI,)  and  upon  the  new  trial  the 
complaint  was  dhtmlseed,  and  Beard  had 
.'.•'dgment  In  his  favor  for  f728.60  costs. 
Beard  then  made  a  motion  fur  an  order 
requiring  Huyt  tu  pay  bis  eusfs,  onder 
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Bectlon8347  of  the  Code.  Further  facts 
are  Btnted  In  the  oplDlun. 

Oliver  T.  Beard,  in  pro  per.  Hackett  & 
WllliamB.  for  respondent. 

EARL,  J.  Section  3247  provides  ae  fol- 
lows: "Where  an  action  1h  bronght  In  the 
name  of  another  by  a  transferee  of  the 
cause  of  actlnn,  or  by  any  other  person, 
who  Is  beneflciully  Interested  thereto;  or 
where,  after  the  coniiueneeraent  of  an  ac- 
tJon,  the  cause  of  action  becomes,  by 
transfer  or  otherwise,  the  property  of  a 
persoD  not  a  party  to  the  action,  the 
trHDSferec,  or  other  pirson  ho  interested,  is 
liable  for  costs  in  the  like  cases,  and  to 
the  same  extent  as  If  he  was  the  plaintiff; 
and  where  costs  are  awarded  against  the 
plaintiff  the  court  may,  by  order,  direct 
the  person  so  liable  tn  pay  them."  Ko  far 
as  there  Is  any  conflict  In  the  affidavits 
read  upon  the  motion,  we  must  take 
the  facts  to  be  as  stated  in  the  affidavits 
on  the  part  of  Hoyt,  and  from  his  affida- 
vits it  appears  that  he  did  not  commence 
the  action  In  the  name  uf  Thorn,  nor  did 
he  aathorlKe  or  procure  its  commence- 
ment, and  at  nu  stage  of  the  litigation  did 
be  carry  It  on.  He  cannot,  therefore,  be 
made  liable  for  costs  under  the  first  clause 
nf  the  section  on  the  groand  that,  as 
transfereA  of  the  cause  of  action,  or  us  one 
beueHcially  interented  therein,  he  brought 
the  action  in  the  name  of  Thorn.  Nor  can 
he  be  made  liable  under  the  second  clause 
of  the  section  on  the  ground  tbatafter  the 
commencement  of  the  action  the  cause  of 
action  became,  by  transfer  or  otherwise, 
his  property.  The  Judgment  was  not  as- 
fllgned  to  him,  and  he  never  iiwned  It.  He 
had  an  interest  in  It  to  the  full  amount 
due  thereon— above  $751)— by  virtue  of  his 
assignment  of  the  claim,  which  sum  of 
$760  was  payable  out  of  the  judgment  to 
another  party,  and  the  balance  of  the 
Judgment  payable  to  him  was  to  be  paid 
"when  collected."  So  we  have  a  case 
where  a  claim  was  assigned  to  Hoyt  to 
secure  a  debt  to  htm  from  the  assignor, 
where  the  litigation  over  the  claim  was 
carried  on  from  beginning  to  end  by  the 
assignor,  and  hlH  executrix  after  his  death, 
Hoyt  taking  no  partinthelltlgatloD;  and 
such  facts,  in  our  opinion,  do  not  make 
him  liable  for  the  costs  recovered  by  the 
defendant  In  the  action  under  the  section 
of  the  Code  cited.  The  order  ol  the  gener- 
al term  should  be  affirmed,  with  eusta. 
All  cone  nr. 

(13»  N.  Y.  490) 

HUEBZSLBR  T.  CENTRAL  GBOSS< 
TOWN  R.  CO. 
(Court  of  Appeals  of  New  Tork.  Oct  24, 
1803.) 

COHTRnUTOTT  NeGLIOBITOB— QOHTIOir  POB  JUBT. 

In  an  action  to  recover  for  the  death  of 
a  child  five  years  old,  killed  by  the  cars  of  de' 
feadant  street-railroad  company,  It  ia  a  ques- 
tion for  the  juiT  whether  its  mother  was  neg- 
ligent In  permitdog  the  <diUd  to  be  in  the 
street  for  a  few  minutes  under  the  circum- 
stances proven.  20  N.  T.  Supp.  676,  affirmed. 

Appeal  from  eommoo  pleas  of  New  York 
city  and  connty,  general  tarm. 


Action  by  FrItE  Hnerxeler  against  the 
Central  CroB»>Town  Ballroad  Company  to 
recover  damages  for  the  death  of  his  child 
five  years  old.  From  a  Judgment  of  the 
general  term  (SO  N.  7.  Bupp.  676)  affirming 
8  judgment  of  the  special  term  In  favor  of 
plaintiff  for  $2,000,  defendant  appeals.  Af< 
firmed. 

Wolff  &  Hodge,  (Robert  Sewell,  of  coun- 
sel.) for  appellant.  Rusa  &  iJeppcnheimer, 
(Hf>nry  Scbmltt,  of  counsel,)  for  respond- 
eat. 

EABL,  J.  Thla  action  was  broogbt  to 
recover  damages  tor  the  death  of  the  plain- 
tlB'H  Infant  daughter,  caused  upon  the  de- 
fendant's railway  track  In  the  city  of  New 
York,  through  the  negligence  of  the  driver 
of  the  horses  attached  to  one  of  its  cars. 
At  the  close  of  the  evidence  the  trial  judge 
charged  the  jury,  and  there  were  many  re- 
qnests  by  both  sides  to  charge,  some  of 
which  were  sraoted  and  some  refused. 
After  the  charge  was  finished,  and  the  Jury 
had  retired,  the  counsel  for  the  defendant 
excepted  as  follows:  "To  the  granting  ol 
the  requests  on  the  other  side,  and  a  re- 
fusal to  charge  those  of  mine  that  were 
not  charged;"  and  there  was  no  other  ex- 
ception to  the  charge  or  refosal  to  charge. 
It  is  conceded  by  the  learned  counsel  for 
the  defendant  that  this  general  exception 
was  wholly  insufficient  to  present  any 
question  for  review  In  this  court,  and  so 
we  have  uniformly  held.  Smedls  v.  Rail- 
road Co.,  88  N.  Y.  16;  Newall  v.  Bartlett, 
mN.  y.  399,21  N.  E.  Rep.  990;  Read  v. 
KIcholB,118N.  Y.  224,  23N.  E.  Bep.408.  It 
is  therefore  not  important  to  criticise  the 
charge,  or  to  determine  whether  the  trial 
Judge  committed  any  error  therein.  The 
case  is  before  as  precisely  as  If  the  whole 
charge  had  been  omitted  therefrom.  The 
main  exception,  therefore,  which  presents 
any  question  of  law  to  us,  is  theone  taken 
to  the  denial  of  the  defendant's  motion  to 
dismiss  the  complaint  on  the  ground  that 
there  was  no  negligence  chargeablctto  thu 
defendant,  and  that  there  was  no  proof 
of  the  absence  of  contributory  negligence. 
We  have  read  the  evidence,  and  are  satis- 
fied there  was  sufficient  bearing  upon  the 
negligence  chargeable  to  the  defendant  for 
submission  to  the  Jary.  That  fact  being 
established,  the  defendant  could  d^at  the 
plaintiff  only  by  showing— the  child  being 
uon  Rui  Juris— that  her  mother  was  negli- 
gent in  permitting  her  to  be  In  the  street, 
and,  that  fact  being  established,  also  that 
there  was  such  conduct  on  the  part  of  the 
child  contributing  to  the  accident  as 
would  have  defeated  an  action  by  her  if 
she  had  been  an  adult.  It  was  not  negli- 
gence, as  mattw  of  law,  lor  the  mother  of 
this  child  to  permit  ber  to  be  In  the  street, 
and  so  we  have  several  times  held.  Ikfc- 
Garry  v.  Loomis,  63  N.  Y.  104;  Knm  v. 
City  of  Troy,  104  N.  Y.  844, 10  N.  E.  Rep. 
442;  Birkett  v.  Ice  Co.,  110  N.  Y.  504, 18  N. 
E.  Rep.  108.  We  will  not  repeat  the  evi- 
dence bearing  upon  the  question  of  the 
mother's  negligence.  We  will  simply  say 
that  npun  that  evidence  It  was  a  questtun 
of  fact  for  the  Jury  to  determine  whether 
tbemotberwasnegUgenttn  permitting  this 
child  to  bs  In  tba  street  fbr  a  lew  minntes 
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nnder  the  clrcamatancea  dlncloBed.  That 
queetioD  harlaf?  been  determined  in  favor 
of  the  plaintiff.  If  there  was  any  mere  neg' 
ligeace  on  the  part  of  the  nhild  cuntrlbat- 
luK  to  the  accident,  that  does  not  shield 
the  defendant  from  UablUty,  its  negligence 
having  been  established.  The  question  of 
damages  Is  not  before  ns.  There  was 
sufflt:lent  evidence  lu  tbe  case  npttn  the 
qaefltlon  of  damages  forthe  Jury.  Houf^h- 
klrk  V.  Canal  Co.,  92  N.  Y.  219.  The  eiicep- 
tions  to  rulings  upon  questions  of  evidence 
point  out  no  error,  and  need  no  partic- 
ular attention.  The  Judgment  should  be 
affirmed,  vlth  costs.  All  concnr. 


(139  N.  Y.  48S) 

DOLBEEB  V.  STOUT. 
(Gomt  of  Appeals  of  New  York.   Oct.  24, 
1S03.) 

Rb8  Judicata— Stat  or  Frooibdikqb. 
Plaintiff,  assignee  of  a  claim  of  L.,  sned 
defendant  to  recover  tar  storage  of  goods. 
Defendant  had  lued  L.  for  damages  for  negli- 

gDt  atoraee.  Bdd  that,  aa  the  judgment  in 
Tor  of  defendant  in  me  action  against  Lh 
would  not  be  res  jadicats  as  to  plaintiff  in 
this  suit,  btAug  res  Inter  alios  acta,  an  order 
stayineuaintUra  salt  Is  emmeona  19  N.  X. 
Snpp.  SSD,  levoaed. 

Appeal  from  superior  court  of  New  York 
city,  general  term. 

Action  by  Frazler  M.  Dolbeer,  asRlgnee 
ol  a  claim  of  F.  C.  Linde  &  Co.,  against 
John  Stout,  to  recover  f4,811.46  storage 
cliarges.  Stout  had  sued  F.  0.  Llnde  & 
Co.  to  recover  f 19,546.09  damages  for  neg- 
ligent storage  of  goods.  From  an  ord«r 
of  the  general  term  (19  N.  Y.  Supp.  820) 
affirming  anorderof  tbe  special  termstay- 
Ingtheactlon.ptalDtltl  appeals.  Beversed. 

Edward  8.  Clinch, tor  appellant.  Thom- 
as J.  Farrell,  (George  F.  Martens,  of  coun- 
sel.) for  respondent. 

ANDBEWS,  C.  J.  The  plaintiff  was 
not  a  party  to  tbe  action  brought  by  tbe 
defendant  Stout  against  F.  G.  Linde  &  Co. 
for  damages  for  the  breach  by  LInde  &  Co. 
of  the  contract  of  storage.  This  action, 
though  growing  out  of  theaamecontraet. 
Is  for  a  different  cause.  The  plalntllflsthe 
assignee  of  LInde  &  Co.,  and,  as  such, 
claims  to  recover  storage  charges  nnder 
the  contract.  A  recovery  by  Htont  in 
the  action  against  LInde  &  Co.  would  not 
conclude  the  plaintiff  In  this  action,  nor 
would  it  be  evidence  against  him  of  a 
breach  of  tbe  contract  by  LInde&Co.  The 
defendant  In  this  action  may  allege  and 
prove  the  nonperformance  by  Llude  ft  Co. 
of  their  contract,  and  connterrlairo  any 
damages  he  may  have  sastained  thereby 
to  the  extent  necessary  to  defeat  a  recov- 
ery by  the  plaintiff.  But  Judgment  in  tbe 
other  action  in  favor  of  the  plaintiff  there- 
in against  Llnde  &  Co.  would  be  res  inter 
alios  acta.  Tt  would  not  operate  as  an 
estoppel  upon  the  plaintiff,  nor  would  be 
be  bound  by  any  adjudication  In  that  ac- 
tion of  fact  or  law.  Judgments  are  blad- 
ing upon  parties  or  prlvien,  nut  the  plain- 
tiff in  this  action  would  be  neither  a  party 
Dor  privy  to  any  Judgment  rendered  In 


the  other  action.  Tbe  legal  and  equitable 
rights  of  the  defendant  are  fully  protected 
by  his  being  permitted  to  set  np  and  es- 
tabllHh  his  claim  fordamnges  inauswer  to 
the  claim  for  storage.  We  think  that  the 
court  had  no  power  tu  stay  tbe  plaintiff's 
suit  under  these  circumstances.  Tbe  de- 
fendant, If  compelled  to  try  tbe  two  ac- 
tions, may  be  subjected  to  the  expense 
and  Incouveulence  of  a  double  litigation 
of  queecluna  of  fact.  But,  as  the  result  of 
the  first  action  would  not  be  a  relevant 
fact  in  the  trial  of  tbe  second  action,  a 
temporary  stay  until  the  determination 
of  that  action  will  not  relieve  the  defend- 
ant from  this  embarrassnient.  We  find 
no  authority  Justifying  the  staying  of  pro- 
ceedings in  one  causf^  until  the  determina- 
tion of  another  cause  pending  lu  another 
court,  wbere  the  party  against  whom  the 
stay  is  souglit  Is  neither  a  party  nor  privy 
to  Boch  other  action,  and  would  not  be 
bound  by  any  adjudication  thweln.  Where 
the  decision  in  one  action  will  determine 
tbe  right  set  up  in  another  action, and  the 
Judgment  on  one  trial  will  dispose  of  tbe 
controversy  in  all  the  actions,  a  case  for 
a  stay  Is  presented ;  but  the  power  exer- 
cised by  the  special  term  in  this  case  is,  so 
far  as  we  can  ascertain,  without  prece- 
dent, nor  does  It  seem  supported  by  rea- 
son. See  Travis  v.  Uyers,  67  N.  Y.  542; 
Third  Ave.  R.  Co.  v.  Mayor,  etc.,  54  N.  Y. 
169;  People  v.  Wasaon,  64  N.  Y.  167;  Oe 
Oroot  V.  Jay.  80  Barb.  48:1.  The  plaintiff 
here,  having  no  interest  In,  and  not  being 
a  party  to,  thd  other  action,  could  not  in- 
tervene therein,  and  by  the  order  In  ques- 
tion the  trial  of  this  action  may  be  post- 
poned indefinitely,  awaiting  the  trial  and 
determination  of  another  action,  the  re- 
sult of  which  will  lu  no  way  affect  bis 
rights.  We  think  the  order  of  the  special 
and  general  termssbould  be  reversed,  with 
costs,  and  application  denied.  All  con- 
cur. 


{13»  N.  T.  5»} 
BBID  V.  MAYOR.  BTG.,  OL*  CITY  OP 

NEW  YORK  et  ai. 
(Gonrt  of  Ai^eals  of  New  York.  Oct  24, 

1893.) 

Statdtbh— BrrBOflPEcnvB  ErrEcT— Aottox  for 
Nboliobnob. 
Laws  1891.  c.  128,  $  7,  providtng  that 
tbe  trustees  of  the  New  York  and  Brooklyn 
bridge  shall  succeed  to  the  liabilities  of  uie 
cities  of  New  York  and  Brooklyn,  and  all 
claims  for  negligence  which  heretofore  might 
be  prosecuted  against  such  cities  shall  be  pros- 
ecuted against  such  trustees,  does  not  defeat 
an  action  against  each  cities,  for  personal  in- 
juries  received  on  the  bridge,  pending  at  tbe 
time  of  the  passage  of  the  act.  22  N.  Y.  Supp. 
^B,  affirmed. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Action  by  Mary  Reld  againsttbemayor, 
aldermen,  and  commonalty  of  the  city  of 
New  York  and  the  city  of  Brooklyn  to  re- 
cover damages  for  Injuries  received  on  tbe 
Brooklyn  bridge.  From  a  Judgment  of 
the  general  term  (22  N.  Y.  Supp.  628)  af- 
firming a  Judgment  of  the  Rppclal  term  in 
favor  of  plaintiff  for  98,000,  d^endants 
appeal.  Affirmed. 
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Wnuaa  H.aarkandAlmet  F.Jenk8,(D. 
J.  Dean,  of  eoonjiel,)  for  appellHats. 
Charlea  J.  Patterson,  lor  reipondent. 

GRAT,  J.  The  ptalntilf,  havloK  aurfered 
personal  iojarles  wbile  a  paamnRer  In  a 
car  upon  tbe  New  Turk  and  Brooklyn 
bridge,  brouKht  this  action  to  recover 
darauRca  agalnat  the  mantel  pal  It  lea 
named,  as  tbe  owners  of,  and  controlUne, 
thti  bridge  Btrncture.  The  action  waa 
cumraentred  In  1890.  and  In  1891  an  aet  was 
passed  (chapter  12H.  Law's  1891)  which 
provided  that  "oeither  the  mayor, "etc., 
"of  New  York,  nor  tbe  city  of  Brooklyn, 
ataajl  be  Hable  hereafter  for  auy  matter 
*  *  *  growing  out  of  tbe  New  Toric 
and  Brooklyn  bridge.  •  •  •  The  trns- 
tees  of  the  New  York  and  Brooklyn  bridge 
Bball  succeed  to  all  liabilities  of  the  two 
cities  growing  out  of  the  bridge,  and  all 
claims  and  demands  growing  oot  of  the 
bridge  npoD  contract,  and  lor  n^llgenee 
and  for  wrongs,  which  heretofore  might 
be  prosecuted  against  the  two  cities,  or 
either  of  them,  shall  beprusecnted  against 
the  trustees  of  tbe  New  York  and  Brook- 
lyn bridge,  and  they  shall  be  liable  there- 
for In  their  corporate  capaplty,"  etc. 
When  the  cause  came  on  for  trial  a  mo- 
tion was  made  tu  dismiss  the  complaint 
npon  the  ground  that  under  the  said  act 
of  1891  tbe  tmstees  of  the  bridge  had  suc- 
ceeded to  all  the  liabilities  of  the  defend- 
ants, and  that  they,  and  not  the  defend- 
ant cities,  were  liable  to  the  plaintiff. 
That  obJeetloD  to  the  maintenance  of  this 
action  presents  the  only  question  argued 
here. 

That  the  two  cities  were  properly  made 
defendants  in  the  action  cannot  be  dis- 
puted, bot  it  is,  with  great  seriousness.  In- 
sisted thnt,  becanse  of  the  language  In  the 
act  ot  1891  which  I  have  qnuted,  the  de- 
fendants were  relieved  from  the  liability 
under  which  they  were  to  the  plaintiff, 
and  that  auch  llubillty  had  been  shifted  to 
tbe  bridge  trustees.  The  argnmant  is 
made  that  tbe  provisions  wereabsolote 
In  their  nature,  with  respect  to  the  cessa- 
tion of  Itnbllity  on  the  part  of  the  cities, 
and  that  the  legislatnre  hud  thereby 
shifted  the  existing  liability.  Tbe  posi- 
tion of  the  defendants  Is  exwedlngly  tech- 
nical, and  we  are  wholly  nuable  to  con- 
cede any  force  to  the  argument  made. 
The  plaintiff  had  a  remedy  against  these 
defendants,  of  which  she  conld  not  ha  de- 
prived. The  undertaking  was  to  carry 
the  plaintiff  safely,  and  for  the  results  of 
the  negligent  iierformance  uf  that  under- 
taking Ihe  plaintiff  had  a  remedy  against 
the  defendants,  which  she  conld  and  did 
enforce  by  tbe  cftmmencemmt  ot  this  ac- 
tion. We  may  say  that  the  right  of  ac- 
tion was  the  plalotitTs  property.  To  hold 
that  her  remefly  was  taken  away,  and 
thus  her  pending  action  defeated  by  this 
legislation,  would  be  giving  a  latltnde  of 
Interference  beyond  any  Jnstlflcation  In 
authority.  The  construction  contended 
for  Is  as  unnecessary  as  It  seems  strained. 
Id  providing  that  tha  bridge  trustees 
"shnD  succeed  to  all  liabilities  ot  th«i  two 
cities."  etc.,  the  Intention  of  the  legisla- 
ture Is  plain  enough.  The  cities,  through 
their  ownership  of  the  bridge,  rested  under 


every  liability  whteh  tbe  obltgatlon  add 
duties  of  ownerHhl])  might  give  rise  to. 
The  bridgetrustees  were  substituted  in  the 
place  ol  the  cltins  aa  the*  parties  to  be  re- 
sponsible thereafter  for  breaches  of  con- 
tract or  fur  torta.  and  they  suceeded  to 
whatever  llablHtlea  the  cities  might  come 
under  by  virtue  ot  thi^r  owoerehip.  The 
succession  of  liability  was  prospective, 
and  obvlonnly  meant  that  they  camn  Into 
the  place  of  the  cities  wltb  respect  to  what- 
ever causes  of  action  mlgnt  arise,  and 
which,  but  for  the  act,  would  be  enforce- 
able agaluBt  tbe  cities. 

We  think  tbe  Judgment  should  be  at- 
firmed,  with  eoste,  and  that  this  is  a  case 
Id  which  the  iienaity  of  10  per  cent,  dam- 
ages should  properly  be  enforced,  under 
section  S261,  Code  Civil  Proc.  eubd.  6.  AU 
concdr. 

<XS»  N.  Y.  422) 
In  re  dTT  OF  BUFFALO. 
(Court     Appeils  of  New  Yoik.  Oct 

CoHEmTunoxjx  Law  —  £xTBin>iTO  Fown  or 

CODBT— CONDBHltATIOK  FrOOSBDINGS. 

The  sin>erlor  coart  of  Buffalo  having 
territorial  Jorfsdiction  coexteaeive  only  With 
the  cit^  limits.  Lawn  1887,  c.  557,  pnrp(»tiDe 
to  confer  on  that  court  junadictioQ  of  proceea> 
inga  to  condemn,  for  park  purxtoses,  lands  out- 
aide  the  city,  is  inoperatlTe  ana  void.  18  N.  Y. 
Supp.  771,  affirmed. 

Appeal  from  superior  court  of  Buffalo, 
general  term. 

Proceeding  by  the  city  of  Buffalo  to  ac- 
quire lands  for  park  purposes.  A  Judg- 
ment at  speciol  tarm  (16  N.  Y.  Supp.  9B») 
confirming  the  taking  of  certain  lands  in 
West  Seneca  owned  by  Miles  Waason  was 
reversed  at  general  term,  (18  N.  Y.  Supp. 
771.)  and  the  city  appeals.  Affirmed. 

George  M.  Browne,  (W.  F,  Mnckey,  of 
counsel.)  for  appellant.  Tabor,  Sheehao, 
Cnnneen  ft  Coataworth,  (John  Cnnneen, 
ot  coonsel,)  for  respondent. 

GRAY.  J.  This  Is  an  appeal  from  an 
order  ot  the  general  term  ot  the  superior 
court  of  Buffalo  which  reversed  an  order 
of  the  special  term  confirming  the  reports 
<rf  commissiouers  In  proceedings  by  the 
city  ot  Buffalo  to  ascertain  the  compensa- 
tion to  be  paid  to  the  owners  of  lands 
wlthlo  that  city  and  the  town  of  West 
Seneca,  appropriated  tor  park  purposes, 
pursuant  to  chapter  567  of  tbe  Laws  of 
18S7.  This  respondent,  Waseon,  was  a 
resident  of  the  town  of  West  Seneca,  and. 
when  tbe  motion  for  tbe  confirmation 
came  on  to  be  beard,  he  objected  that  thu 
court  was  without  jurisdiction.  He  says 
that  the  act  ot  the  legislature  conld  not 
confer  Jurisdiction  upon  the  superiorcourt 
to  determine  tlie compensation  tobemade 
for  taking  land  nut  situate  within  tbn 
limits  of  the  city  of  Buffalo. 

In  deciding  the  question  thus  raised,  we 
must  consider  what  were  the  provisions 
of  the  act,  and  whether,  in  attempting  to 
vest  In  the  superior  court  the  power  or 
Jurisdiction  to  entertain  the  proceedings 
for  the  ascertainment  of  theeomponsatlon 
to  be  made  to  owners  of  lauds  outside  of 
the  city,  the  legislature  was  without  aa< 
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tborlty,  nnder  tb«  conatitntloD,  to  do  so. 
By  tfan  first  auction  of  chapter  567  of  the 
W8  uf  1887  tbn  pHrkcommlsaloDersof  the 
city  of  Baflalo  were  anthorlsed  tu  select 
and  locate  atieta  gronnda  In  the  Thirteenth 
ward  of  the  elty,  and  In  the  town  ot  Weat 
Seneca,  adjolnlnfr  that  city,  hb  mljcbt  be, 
In  tbeir  opinion,  properand  desirable  to  be 
reserved  for  one  or  more  publlr  parks, and 
to  locate  and  lay  approaches  thereto  and 
•treeta  connectlnK  with  the  existing  aya- 
tein  of  public  parka.  The  aecooj  eectlnn 
provided  that,  before  the  lands  shall  be 
taken,  the  eominon  oonncll  of  the  elty 
shall  by  resolution  declare  that  the  dty 
has  determined  to  appropriate  the  aald 
lands  for  the  purposes  aforesaid.  The 
aame  aectloo  provides  for  a  notice  to  be 
pobUshed  by  the  city  of  an  application  to 
the  BDperlor  court  of  Batfnlo  for  the  ap- 
pointment of  three  commlaalooers  to  aa- 
certaln  and  report  the  jnat  compensation 
to  be  paid  to  any  person  owning  or  hav< 
Ins  ao  Interest  In  the  property.  SubBe< 
qnent  provlslona  of  the  act  prescribe  the 
proceedlnsa  to  be  taken  by  the  commis- 
sioners, and  Ruch  as  should  be  bad  in  the 
court  named,  upon  the  filing  of  their  re- 
port, with  respect  to  ita  confirmation,  to 
the  persons  to  whom  the  compensation  la 
to  be  paid,  and  to  cases  where,  there  being 
adverse  clnlmeuta  to  tbe  money,  a  deter- 
mlnatloo  of  their  rights  la  to  be  made  by 
the  court.  The  superior  cuart  of  the  city, 
upon  which  the  act  thus  attempted  tocon- 
fer  the  Jurisdiction  to  entertain  these  pro< 
ceediiigs,  and  to  hear  and  determine  the 
various questloDB  which  mlghtarlae.^ther 
Upon  the  coming  In  of  the  commtaaloners' 
report,  or  beeanse  of  what  had  been  done 
In  the  matter,  was  originally  created  aa  h 
local  coort  (a  record,  the  Jurisdiction  of 
which  wan  confined  to  the  determination 
of  local  actlona  arising  in  said  city,  and 
not  elfiewhere. "  When  first  created  by  the 
l^Ialature,  In  1839,  It  was  as  a  court  of 
cUUJuriBdlctlon.to  be  called  the  "Becord- 
er'a  Court  of  the  City  of  Buffalo."  The 
constitution  of  1S4R  defined  the  powers 
and  Jurisdiction  of  the  several  coorta,  and 
confirmed  and  continued  all  local  courts 
established  in  any  city  and  village  in  the 
powers  and  Jurisdictions  then  possessed 
by  them.  In  1864  the  legislature  changed 
the  name  nf  this  eonrt  to  the  "Superior 
Court  of  Bntralo,"  and  enlarged  Its  Juris- 
diction ao  aa  to  Include,  among  others, 
actions  or  proceedings  for  the  recovery  of 
real  property,  orwhlch  affected  anyrinhta 
orlntereat  therein,  provided  the  cause  of 
action  arose,  or  the  subject  thereof  was 
situate,  In  the  city  of  Buffalo.  In  1869,  by 
an  amendment  of  the  Judiciary  article  of 
the  constitution,  the  superior  court  of 
Buffalo  and  the  local  eonrta  In  the  state 
were  continued  "  with  the  powers  and  Jo- 
rlaiilctlon  they  then  severally  had,  and 
auch  further  civil  and  criminal  Jurisdiction 
aa  may  be  conferred  by  law."  There  was 
subsequent  leiclalatlon  respecting  thla 
court,  hut  none  which  It  becomes  necea- 
sary  to  notice  here.  What  has  been  de- 
scribed la  sufficient  for  the  questions  to  be 
dlscuaaed.  It  is  certain  that,  outside  of 
ihe  act  iQ  queetiun,  under  which  the  lands 
were  appropriated,  them  can  he  found  no 
law  warranting  the  superior  court  of 


Buffalo  In  entertaining  Jurisdiction  orer 
the  owner  of  lands  situate  outside  of  the 
llniita  of  the  city  of  Buffalo.  Its  jnrisdir- 
tion  was  IcKal,  and  confioed  to  the  terri- 
torial limits  of  the  c*ty.  If  jnrlsdictiun 
has  been  conferred  upon  It.  by  the  act  of 
1SR7,  to  entertain  these  proceedings  and 
to  determlneaU  questions  which  may  arias 
in  their  progress,  then  the  ezerrise  by  the 
If^ifllature  of  such  a  power  muat  find  Itn 
warrant  either  in  the  proposition  that  the 
appropriation  and  condemnation  of  ianda 
lor  this  public  use  were  purely  and  coa- 
ttnnously  a  legislative  proceeding,  for  the 
conduct  of  which,  power  was  delegated  to 
the  court  named,  acting  therein  not  Jndl- 
daily,  but  exerclalog.  In  a  supervisory 
Way,  control  over  the  legislative  proceed- 
ing, or  otherwise  the  proposition  must  be 
eatabllsbed  that  the  power  of  the  l^ls- 
lature  to  vest  this  extraterritorial  Juris- 
diction In  the  court  named,  so  as  to  ex- 
tend It  to  and  over  the  owners  of  lands 
ontsids  of  ths  city  limits,  was  one  whirh 
the  conatltutional  amendment  of  au- 
thorized when  it  continued  local  courts  In 
the  Jurisdiction  then  poaseaaed,  and  "sorb 
further  civil  and  ctlmlnal  jnriadlctloa  as 
may  be  conferred  by  law.** 

The  latter  proposition  may  first  be  din- 
miased  as  untenable.  It  was  really  in- 
volved and  decided  In  the  decision  of  tbe 
caae  of  Landers  v.  Railroad  Co.,  53  N.  Y. 
460.  It  had  been  argued  there  that  the 
IPKlslature  was  aathoriied  to  enlarge  tbe 
Jurisdiction  uf  the  city  court  of  Brooklyn, 
one  of  the  local  courts  mentioned  in  tbe 
constitution,  BO  aa  to  permit  its  process  to 
extend  beyond  the  city  limits,  or  through- 
out  the  state:  but  tbiaeonrt  held  that  tbe 
terms  In  which  the  authorityfor  enlarging 
the  Jarladlctlon  ot  the  court  was  given  did 
not  Imply  an  authority  to  confer  Juriadlo- 
tlon,  either  of  subjects, orcauaes  of  action, 
or  persons,  ontslde  of  tbe  boundary  lines 
of  tbe  city  uf  Brooklyn,  or  In  any  respect 
to  make  It  nnght  else  than  a  local  eonrt, 
as  it  .was  originally  organized,  and  as  it 
was  continued  upon  the  adoption  of  the 
amended  Judiciary  article.  It  was  said 
that  "the  terms  'clvir  and  'criminal,' 
when  used  In  reference  to  Jurisdiction,  or 
Judicial  proceedings  generally,  had  respect 
to  the  nature  and  form  of  the  remeiiy  and 
the  cause  of  action,  or  occasion  for  insti- 
tuting legal  ' proceedings and.  again, 
that  "when the  constitution  speaks  ol  fur- 
ther civil  and  criminal  jurisdiction  It  has 
rrapect  to  the  object  of  the  jnrladlctiott.  and 
not  to  the  territory  or  persona  otaultoTs." 
The  opinion,  delivered  by  Judge  Allen,  very 
elaborately  dlscusaed  tbe  question  of  the 
power  of  the  legislature  to  confer  juriB<llc- 
tlon  upon  the  constitutional  local  courta 
over  causes  of  action  originating  outside 
of  the  territorial  llmlta  of  the  tribunal  and 
decided  It  adversely  to  that  contention. 
Its  reasoning  Is  sufficient  to  diepose  of  the 
proposition  here. 

It  is  rather  upon  the  first  proposition 
that,  as  I  understand  tala  opinion,  tbe 
learned  Judge  at  special  term  has  rested 
his  decision.  It  was  hla  opinion  that  the 
power  exerpised  by  the  court  waa  not  Ju- 
dicial, but  administrative:  thatthere  wa« 
iin  cause  of  action  to  adjudicate  upon, 
and  no  Judicial  proceeding  was  InTolved. 
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He  held  that  the  eonrt  takes  do  property 
by  force  of  theeierclse  of  JmllclHl  power, 
and  determines  no  right  with  respect  to 
sneb  taking,  bDt  exercises  a  "anperTlsory 
eontrol  of  a  proceeding  iDstltoted  b;  the 
suver^gn  power."  and  perforins  sacb  du- 
ties as  are  Incidental  to  the  taking.  He 
holds  that  the  coort  la  not  required  to  act 
Judicially  with  reapect  to  the  proceedings 
called  (or  by  the  act;  and  he  aleo  sug- 
gest)) that,  If  the  Judicial  power  be  In- 
voked, nevertheless,  as  the  power  was  to 
be  exercised  In  the  process  of  a  resamp- 
tion  of  the  possesalon  of  lands  tor  pubUe 
tnes  by  the  people,  tbrongb  Its  represent- 
atives la  the  I^Blature,  It  might  be  com- 
petently exercised  protanto.  The  learned 
Judge,  apparently  not  lookluK  beyond  the 
aspect  of  the  whole  matter  as  one  for  the 
taking  of  lands  for  pnbllc  purpoaes  by  the 
light  of  eminent  domain,  consldeia  the 
sacceaslve  stepa  following  upon  the  selec- 
tion by  the  city,  and  required  to  consum- 
mate the  taking,  as  but  parts  of  the  lef^* 
latlve  action,  and  the  court  destgDatod  in 
the  act  as  acting  Incidentally  In  the  mat- 
ter as  the  mere  hand  or  administrator  of 
the  sovereign  power.  We  are  unable  to 
agree  with  him  in  his  view.  The  dlfilcnlty 
with  It  Is  that  it  IncoireetlT  defines  tbe 
legislative  action.  What  the  legislative 
body  has  done  is  to  delegate  power  to 
take  lands  to  certala  manicipal  offlcers, 
and  to  direct  them  to  briug  the  proceed- 
ings fur  condemDatiuQ  In  a  court  where, 
as  between  the  city  and  the  InndowDers, 
tbe  latter  may  have  their  day  furtbe bear- 
ing ol  their  objections.  Tbe  lands  may  be 
regarded  as  appropriated  to  tbe  public  use 
described  when  the  officers  vestCKl  with  the 
power  to  select  them  have  performed  thab 
duty;  but  It  Is  rcaillly  conceivable  that 
questions  other  than  such  as  relate  to  the 
regularity  of  pnicedure  may  arise  tooch- 
Ing  the  validity  and  the  mode  of  the  exer- 
cise of  the  power,  or  the  rights  of  Jndlvld- 
nala,  which  tbe  tribunal  must  pasa  upon 
with  Judicial  force.  The  power  of  the  tri- 
bunal In  such  respects  must  necessarily  be 
Independent  and  exercised  Judicially.  Tbe 
exercise  nf  the  ondoubted  right  to  appro- 

Sriate  private  property  to  public  uses,  un- 
er  that  power  of  eminent  domain  which 
resides  In  the  legislature,  as  reprerantlng 
the  people  of  the  state,  la  subject  to  cer- 
tain limitations  Imposed  by  tiie  cunstitu- 
tfon  and  restricting  the  powers  of  the  leg- 
islative body,  and  whl^b  operate  to  secure 
to  the  pro;]erty  owuer  the  right  to  have 
all  questions  which  are  referred  to  a  tri- 
bunal determined  by  a  tribunal  which  Is 
competent,  as  posaeasing  the  vested  Juris- 
dlctlun  over  bim  and  bis  estate.  The 
power  to  select  or  to  locate  tbe  lands  tube 
used  may  be  delegated;  but  the  proceed- 
ings which  are  lustituted  thereupon  in  a 
court  for  tbe  purpose  of  deternilDlng  tbe 
question  of  Just  compensation,  and  for 
carrying  Into  etfeet  the  l^ctalatlve  provi- 
sions, must  be  conducted  io  a  court,  the  Ju- 
risdiction of  which  extends  over  the  sub- 
ject-matter. The  requirements  of  the  cou- 
stltutlon  that  no  person  shall  be  deprived 
of  property  without  due  process  of  law, 
and  that  no  private  property  shall  be  tak- 
en tor  public  use  without  Just  compensa- 
tion, mean  and  exact  that  tbeproceedlugs 
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to  determine  the  Just  compensation  to  be 
paid  to  land  owners  shall  be  in  a  coart  of 
competent  Jurisdiction,  whotte  process, 
reaching  to  the  person,  brings  him  Into  a 
forom  where  the  qaestlon  of  compensation 
abail  be  duly  adjudged.  To  delegate  that 
determination  to  a  local  court  possessing 
no  extraterritorial  Jarisdletlou  in  tbe  case 
of  nonresidents  was  an  unauthorised  act. 
It  devolved  upon  It  duties  which  were 
plainly  Judicial  In  their  nature,  and  of  a 
scope  involving  more  than  mere  ministe- 
rial or  administrative  action.  Tbe  con- 
stitution provides  that  tbe  Just  compensa- 
tion for  the  taking  of  private  property  is 
to  be  made  "by  a  Jury,  or  by  not  less  than 
three  commlsslonere  appointed  by  a  court 
of  record."  It  as  obviously  intended  that 
tbe  court  of  record  shall  be  one  uf  compe- 
tent Jurisdiction,  as  that,  it  tbe  net  bad 
provided  tbe  determination  should  be  by 
a  Jury,  tbe  Jury  should  be  a  body  com- 
posed as  such  bodies  nsnally  are  by  law. 
If  tbe  legislature  requires  the  resort  to  the 
agency  of  a  court  of  record  to  determine 
tbe  compensation  to  be  made  In  tbe  case 
of  tbe  taking  of  lands,  ft  mast  designate 
a  court  which,  with  respeetto  thesubject- 
matter  and  persons,  is  competent,  as  pos- 
sessing lawful  jnrladirtlon  orer  tltem. 
Ttaat  is  the  natural  and  profwr  sense  In 
which  the  constitutional  requirement  as 
to  a  court  of  record  should  be  read. 

Tbe  difference  of  views  In  this  case  has 
arisen  in  tbe  failure  to  observe  the  distinc- 
tion between  the  exercise  of  tbe  legislative 
power  in  the  appropriation  of  the  lands 
to  a  public  use.  and  the  proceedings  which 
are  taken  sutiseqaently.  for  the  purpose  of 
making  comp4!nf<atlon.  There  is  n<i  ques- 
tion about  tbe  power  of  the  legislature  to 
authoriie  such  an  appropriation,  and  to 
prescribe  the  manner  in  which  the  selec- 
tion or  location  uf  lands  may  be  made; 
but,  for  the  determination  of  all  questions 
as  tu  which  the  owners  have  a  right  to  be 
Iward,  it  is  a  constitutional,  and  therefore 
a  fundamental  requirement,  that  they 
shall  be  remitted  to  a  court  within  the 
Jurisdiction  of  which  they  and  tbnlr  prop- 
erties are.  That  tbe  proceedings  in  ques- 
tion are  Judicial  In  their  nature  is  a  ques- 
tion about  which  we  entertain  no  doubt. 
The  questions  wblcb  might  be  raised  for 
determination,  whether  relating  to  tbe 
constitutionality  of  tbe  act  Itself,  or  to 
the  procedure  prescribed,  or  to  the  valiii* 
of  the  land  and  the  award  ul  compensa- 
tion. Its  amunnt.  and  to  whom  due,  are 
such  as  are  of  Judicial  cognizance.  In  the 
brief  of  the  respondent's  counsel,  cases  are 
cited  tu  establish  that  proposition,  which 
need  not  be  particularly  referred  to  here, 
in  Monongahela  Nav.Co.  v.n.8.,148  D.S., 
at  page  327,  IS  Sup.  Ct.  Rep.  823,  It  was 
very  recently  held  by  the  United  Htates  su- 
preme court,  with  respect  to  certain  legis- 
lation determining  the  measure  of  the 
compensation,  that  "the  legislature  may 
determine  what  private  property  Is  needed 
for  public  purpf>ses,  that  Is  a  qnestlon  of 
a  political  and  legislative  character:  but, 
when  the  taking  hasbeen  ordered,  then  the 
question  of  compensation  Is  Judicial.  The 
constitution  has  declarT*d  that  Jnst  com- 
pensation shall  be  paid,  and  the  ascertain- 
ment of  that  la  a  Judicial  Inquiry."  In 
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Dill.  Mud.  Corp.  S  619,  the  eame  view  ts 
taken.  It  inthecnrrect  nnd  soiiad  view. 
When  the  leKlBlature  has  natliorlKed  an 
appropiiatioa  ol  private  propertjr  for  pub- 
lic pmvoMiand  remits  the  matter  of  com- 
peneatfun  to  thecoart,  It  InteadB  that  a 
proceediDK  Judicial  in  Its  aatare  shall  be 
set  on  lout.  In  which  every  quefition  may 
be  raised  by  the  landowner,  and  there  and 
then  determined,  which  anects  hta  rights. 
What  IB  the  reason  for  requiring  a  notice 
to  be  Klven  of  the  application  to  the  court 
for  a  confinuatloD  ol  the  comralseluners* 
report,  except  that  thereby  aa  opportiint- 
ty  Is  afforded  for  parties  Interested  lo  the 
matter  to  appear  and  tu  be  beard  In  ob- 
jection, before  a  tribunal  which  has  been 
vested  with  authority  to  dtstermfne  and 
to  adjudge  upon  the  queetlnns  and  Isenea 
raised  by  their  obJectlonsT  Any  other 
view  tends  to  a  Bobverslnn  of  tbeeonstl- 
tattoDal  rlgblB  ol  the  landowner  and  de- 
serves DO  encouragement  from  the  courts. 
The  runelnslon  we  have  reached  is  thnt 
for  the  reasons  stated,  as  Co  this  respond- 
ent, chapter  557  of  the  Laws  of  1887  was 
Inoperative  and  void. 

We  have  not  overlooked  the  cases  of 
In  re  Church,  92  N.  T.  1,  and  of  In  re 
Mayor  ol  New  York.  9B  N.  y.  560,  3  N.  E. 
Rep.  642,  referred  to  by  the  learned  Judge 
al  special  term.  In  the  first  caue  the  pres- 
ent question  was  not  decided,  and  the  sec- 
ond case  la  not  In  point,  inasmuch  as  the 
tribunal  there  appointing  thecommlsslon- 
ers  was  a  court  of  general  Jurisdiction, 
poMeBslDg  power  and  authority  romfie- 
tent  for  the  purpose.  The  order  of  the 
genernl  term  shoald  be  afBrmed,  with 
eitstB.  AU  concur. 


(139  N.  T.  621) 

PEOPLE  ex  rel.  OLANCT  v.  BOAKD  OP 
SUP-RS  OF  WESTCHESTER  OOUNTT. 
(Court  of  Appeals  of  Xew  York.  Oct.  2A, 

1893.) 

BoAitD  or  StmaviBOBs— ELE0Tioir-<3oMsmv> 
TiONAL  Law. 

An  act  adopting  or  amendlDK  s  dty 
<:harter,  thoaxb  it  proTides  for  the  election  of 
a  BDpervisor  for  each  ward  instead  of  one  for 
the  whole  city,  as  before,  is  not  an  act  "pro- 
vidioK  for  the  election  of  members  of  the 
hoard  of  BuperriSOTs,"  within  the  meaning  of 
Const,  art.  3,  IS,  im>lilbitlng  the  passage  of 
ft  special  act  tor  that  purpose^ 

Appeal  from  supreme  court,  general 
term,  second  department. 

Mandamus  on  the  relation  of  Jeremiah 
■<'l«ncy  to  compel  the  hoard  of  sapervlsors 
<>t  the  county  ol  WeetehcHter  to  recognize 
relator  as  a  member.  From  a  Judgment 
i»f  the  general  term  afflrming  an  order 
granting  the  writ,  defendant  appeals  Af- 
firmed. 

Wm.  H.  liobertson  and  Wm.  Romer, 
-for  appeliaot.  Joseph  H.  Daly,  for  re- 
Hponuent. 

FINCH,  J.  By  an  act  of  the  leglNlature 
amemlliig  tht>  charter  of  the  city  of  honk- 
ers (Ltiwe  1K92,  c.  54,  §  4)  It  was  allowed  a 
supervisor  for  each  ward,  to  be** elected 
by  the  electors  of  their  respective  wards. " 
•At  the  annnal  towa  election  io  1S02  no  sa- 


perviaor  for  the  whole  city  was  elected, 
and  Jacob  Head,  who  was  chosen  the  pre- 
vious year,  claimed  to  hold  over,  and  t>e 
and  remain  the  sole  supervisor  of  the  city ; 
but  on  tlie  last  Tneaday  uf  March  In  that 
year  the  relator  was  dnly  elected  supervi»- 
or  of  the  Fourth  ward,  by  virtue  of  tbe 
amendment  of  the  charter  allowing  ssn- 
perviHor  tor  each  ward.  Tbe  Revised 
Statutes  provide,  and  the  county  art  of 
18U2  (chapter  686.  art.  3,  S  substantial- 
ly repeats,  that  the  board  of  napcrvlsors 
shall  consist  of  tbe  snpervlaorsof  the  cities 
and  towns  la  each  county.  The  relator, 
therefore,  if  legally  elected  a  anpervleor 
for  the  Fourth  ward  of  the  city,  became, 
nnder  the  general  statute,  a  lawful  mem- 
ber of  the  board  of  supervisors  of  West- 
chester county,  and  entitled  to  a  seat  in 
that  body.  When  tbe  board  met,  Jacob 
Bead  appeared  and  claimed  to  be  reeois- 
nlsed  as  the  sole  snperviwr  ol  Yonkers, 
upon  the  ground  that  the  charter  amend- 
ment of  1802,  giving  supervisors  to  the 
several  wards,  was  in  violation  ofthecon- 
stitutlon,  and  nnll  and  void.  The  board, 
acting  upon  that  theory,  refused  to  admit 
tbe  relator,  and  denied  his  right  Co  act 
with  them,  allJiough  he  appeared  and  de- 
manded his  seat,  and  Read  was  recofj^nlied 
aa  supervisor  of  Yonkem  by  reason  til  his 
holding  over  In  default  of  a  successor  dnly 
elected.  The  relator  therefore  applied  to 
a  special  term  ol  the  supreme  court  for  a 
peremptory  mandamus  requiring  the 
board  to  recognise  falm  as  a  supervisor  of 
tbe  city  of  Youkeni,  and  permit  blm  toact 
as  a  member  ol  the  board.  The  writ  was 
awarded,  whereupon  tbe  defendant  ap- 
pealed to  the  general  term,  which  affirmed 
the  order,  and  the  board  tben  took  an  ap- 
peal to  this  court. 

Tbe  sole  qnestlon  thns  presented  Is 
whether  the  act  of  1892,  amending  tlie  city 
charter,  Is  constitutloaal.  In  defending 
their  position  the  board  rely  upon  article 
8,  seetion  18.  ol  the  eonstftunon.  wbteb 
commands  that  **  the  legislature  shall  not 
pass  a  private  or  local  bill  In  any  of  tbe 
following  casee,"  one  of  which  Is  "provid- 
ing for  election  of  members  of  board  of  sn- 
pervisors."  It  Is  nut  altogether  easy  to 
understand  what  this  pmvlaioD  was  In- 
tended tn  forbid.  Members  of  tbe  board 
of  supervisors  are  never  elected  as  such, 
but  hold  that  olHce  and  perform  its  duties 
under  a  general  law,  and  by  force  of  their 
election  as  supert'lBnrs  of  separate  towns 
or  elites.  We  «hall  better  understaml 
what  thB  prohibition  was  intended torov- 
er  If  we  first  consider  tne  sltuHtloa  us  to 
supervUiors  ot  towns,  and  tben  aa  to  su- 
pervitfors  uf  cities.  The  constitution  pro- 
rides  (article  2.  $5)  that  "all  elections  by 
the  citizens  shall  he  by  ballot,  except  for 
such  ttiwD  officers  aa  may  by  la  w  tie  di- 
rected to  tie  othvrwlse  chosen."  Here 
Wat*  permission  for  the  legislature  to  au- 
thorise tbe  election  uf  town  Mupervlsora, 
not  only  by  bsllot.  but  after  tlw  old  town 
meeting  fashion  of  calling  fur  the  eyes  and 
noes,  or  by  a  show  qf  hands  ur  other  dl- 
rision.  Ah  to  some  town  officers,  the 
statute  still  permits  these  ancient  methods 
of  choice.  The  legislutnre  ordained  (1 
Kev.  St.  pt.  1.  c.  II.  art.  1.  tit.  3)  that  tbe 
supervisor  shoald  be  elected  by  ballot, 
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and  Blflo  other  named  tuwn  officers,  and 
then  tbe  law  proceeds  thus:  "All  other 
towD  oOlcera  sball  be  chtuien  either,  1,  by 
ballot,  2,  by  ayes  and  noeH,  8,  by  therlslne 
or  dividing  of  the  electors,  as  tbe  meeting 
may  determine."  So  that,  nnder  tbe  fun- 
damental law.  It  was  competent  for  the 
legislature  to  permit  tbe  election  of  a  au' 
perrlsor  by  either  one  of  the  three  speci- 
fied methods  of  votlnff.  so  far  as  towns 
were  concomecl. 

The  constitution  further  provided,  (ar- 
ticles, S  ^2,)  m  constituting  Che  board  <it 
BuperTltrcrt,  that  It  should  be  "composed 
of  such  members  and  elected  in  snch  man- 
ner and  for  such  period  as  la  or  may  be 
provided  by  law;"  that  Is,  what  members 
sboald  constitnte  the  board,  the  manner 
of  their  eleetton,  and  their  terms  of  office 
were  details  committed  to  tbe  discretion 
ol  the  legislature,  and  that  body  could 
enact  laws  providing  for  the  election  of 
supervisors  by  ballot,  or  ayes  or  noes,  or 
an  urtual  division,  and  could  fix  their 
terms  of  office.  It  could  also,  as  it  did, 
determine  the  times  and  places  of  holding 
such  elections.  1  Bev.  St.  pt.  1,  c.  11,  tit. 
2.  art.  1,  S9  1.  3.  Now,  all  these  details 
could  tw,  as  they  bad  been,  properly  regu- 
lated by  general  laws  applicable  to  an  the 
towns  alike,  and  great  mischiefs  would 
result  If .  by  the  operation  of  local  laws, 
all  uniformity  should  be  lost,  and  each 
town  besDlTered  togoits  own  Independ- 
ent way;  andbencelt  was  that  in  1874 the 
dlacretiuD  of  the  legislature  In  these  re- 
spects as  to  the  Important  office  of  town 
supervisor,  which  had  been  exercised  by 
general  laws,  was  required  to  be  su  exer- 
cised In  that  manner  only,  and  never  by 
mere  local  bills.  The  prohibition,  there- 
fore, bad  a  wide  range  ol  application  to 
town  supervisors,  and  prevented  the 
passage  of  local  bills  giving  one  town 
power  to  choose  its  supervisor  by  a  'differ- 
ent mode  of  voting,  at  a  different  dicta- 
tion of  time  and  place,  and  for  different 
official  terms  from  other  towns  of  the 
state. 

If,  then,  the  constUntional  provision  re- 
lated to  city  supervisors,  it  would  be  nat- 
ural to  confine  It  to  a  similar  class  of  de- 
tails. But  1  do  not  think  it  relates  to 
theiu  at  all,  because  of  the  manner  in 
which  they  come  Into  existence.  Cities  ac- 
quire their  corporate  life  by  force  of  spe- 
cial, several,  and  purely  local  acts  of  the 
leglala t u re,  w hich  crea tes  and  f ra mes 
them  in  the  regular  exercise  of  govern- 
mental fnuctlons.  They  have  never  been 
created  by  general  laws,  and  cannot  eas- 
ily or  prudently  be  organised  In  any  other 
method  than  by  special  and  Iwal  enact- 
ments. It  may  be  possible  to  frame  some 
general  law  nnder  which  cities  cuuld  be 
orgauisDd.but  difficulties  would  spring  up 
In  many  directions,  and  tbe  probable  re- 
sult would  be  some  hroad  and  general 
outline  still  requiring  to  be  supplemented 
by  more  or  less  of  special  legislation. 
Wards  would  be  unequal,  and  to  give  a 
supervisor  In  all  cases  to  each  might  In 
some  Instances  give  the  city  more  power 
In  tbe  county  than  would  be  Jaet,  or 
more  even  than  was  desired.  But,  con- 
ceding the  possibility,  it  had  nevm*  been 
reallKd  or  attempted  to  be  realised  when 
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section  18  of  the  constltntion  was  adopt- 
ed, and  cities  had  always  been  organised 
by  special  charters.  Tbe  eonstitatloa 
permitted  that  modeof  oiganlsatlnn,  for 
lo  reqnirliig  villages  to  be  chartered  by 
general  laws,  and  omitting  cities,  it  rec- 
ognlEed  tbe  propriety  and  necessity  of 
leaving  tbe  latter  to  be  organised  by 
local  laws.  But  that  permission  must 
necessarily  extend  to  and  cover  all  the 
preper  subjects  of  a  city  charter,  and 
among  them  are,  undoubtedly,  the  dirl- 
sioninto  wards,  and  tbe  allowance  of  a 
supervisor  In  3ach,  or  in  so  many  as 
should  be  prudent  and  satisfactory.  A 
charter  which  left  that  oat,  and  excluded 
the  city  from  having  a  supervisor  at  all, 
would  be  a  maimed  and  Imperfect  exercise 
of  tbe  power  ol  city  organisation.  And 
a  law  which  so  creates  and  charters  and 
organlsses  a  city  la  not,  within  the  consti- 
tutional meaning,  a  local  law  "providing 
for  the  election  ol  members  of  the  board 
of  aupervlHors,"  because,  as  a  local  law 
for  the  organisation  ol  a  city  government, 
it  divides  the  municipal  urea  Into  wards, 
and  gives  each  its  own  supervisor.  Any 
other  view  brings  the  consiUtutlonal  pro- 
visions Into  discord  and  contradiction. 
To  uphold  the  contention  of  the  defend- 
ant will  compel  us  to  say  that  what  the 
confitlcutloo  permits  to  be  done  by  a 
local  law  it  also  forbids  to  some  extent 
by  mere  Indirection  and  inference;  that 
its  authority  to  organise  city  govern- 
ments is  maimed  and  distorted  by  a  pro- 
hibition applying  to  one  of  ItR  necessary 
■nd  customary  details;  and  that  the 
frnmers  of  the  constitution  meant  not 
only  to  prevent  one  group  of  obvious 
evils,  but  Id  the  process  to  Introduce  and 
set  In  operation  another.  A  general  law 
for  the  organlsatlou  of  cities,  U  possible, 
would  be  qotte  likely  to  prove  inadequate. 
A  dty  on  the  seaboard  has  necessltieH 
widely  different  from  one  Inland,  and  the 
care  of  a  lai^  population  is  qnlte  unlike 
that  of  a  small  one.  The  work  is  best 
done  by  a  local  charter,  and  to  say  that 
because  of  that  the  framera  of  tbe  consti- 
tution, and  the  people  in  adopting  it, 
meant  to  deprive  a  city  of  its  ward  super- 
visors, and,  as  a  consequence,  of  adequate 
repreaentatlon  in  f^he  county  legislature, 
and  that,  too,  not  directly,  but  throngli 
an  Inference  from  a  problbltion  having 
Its  own  proper  field  of  operation,  la  to 
misapprehend  tbe  constitutional  intent, 
and  set  the  instrument  In  some  degree  at 
war  with  itself.  The  legislative  and  judi- 
cial construction  has  been  very  generally 
In  the  direction  of  that  which  we  here 
adopt.  Cities  all  over  the  state  huve 
been  supplied  with  supervisors  by  the 
local  law  of  their  charters,  and, while  con- 
sequences should  never  frighten  us  from 
seeking  out  and  declaring  the  truth,  they 
are  sometimes  valuable  aids  in  ascertain- 
ing what  that  truth  really  is.  The  cunrta 
have  many  tiroes.  In  the  eonstroetlon  of 
section  \H,  been  required  to  prefer  thp 
spirit  and  Intent  of  tbe  law  to  Its  rigid 
and  arbitrary  letter;  and  In  ontj  case,  at 
least,  tbe  necessity  of  local  legislation  to 
accomplish  a  lawful  and  useful  result  was 
deemed  a  sufficient  reason  for  holding 
that  the  prohibition  of  section  J8  was  not 
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Inteaded  to  Hpply,  and  should  not  apply, 
to  prevent  the  deoired  reaalt.  In  re  Onion 
Ferry  Co..  98  N.  T.  150.  And  so.  taking 
Into  Tien  all  the  provMoni  relating  to 
the  general  subject,  we  are  of  opinion 
that  an  act  adopting  or  amending  a  city 
charter,  although  It  provides  tor  ward 
BuperTisors,  ia  not  an  act  "providing  for 
the  election  ol  meuibeni  of  the  board  of 
BopervlBora, "  notwlthntandlng  the  faet 
that  under  a  general  law  each  sopervlpora 
become  ex  officio  members  of  such  board. 
It  followa  that  the  peremptory  manda- 
mus was  properly  allowed,  and  the  order 
should  be  affirmed,  wltb  eosta.  All  con- 
enr. 

(US  K.  T.  044) 

FBOFIS  ex  nL  McGBATH  t.  BOABP  OF 
SUF'BS  OF  WESTCHBOTTia  COUNTY. 
(Oonrt  of  Appeals  of  New  Xork.  Oot  % 

ism 

Appeal  from  anpi^e  court,  goieral  term, 

second  department. 

Mandamus  on  the  relation  of  Thomas  F.  Mc- 
Orath  a^nst  the  board  of  Buperrisora  of 
Westchester  county.  From  a  Judgment  of  the 
general  term  <2S  N.  Y.  Supp.  4a9)  affirming:  an 
order  granting  the  writ,  defendant  appeals. 

PBB  CUItlAM.  Order  affirmed,  with  eost^ 
oti  anthcnitr  of  Feo|de  T.  (Same  Defendant.  84 
N.  B.  Rep.  U06. 


(139  N.  Y.  644) 

PEOPLE  ex  rd.  McPHERSON  BOARD 
OF  SUP'RS  OF  WESTCHESTER 
COUNTY. 

(Court  of  Appeals  of  New  York.  Oct  24, 
1883.) 

Appeal  from  supreme  court,  general  term, 
secMid  department. 

Mandamus  on  the  relation  of  William  H.  Mc- 
pherson against  the  board  of  supervisora  of 
WeBtchester  county.  From  a  Judgment  of  the 
general  term  affirming  an  order  granting  the 
writ,  defendant  appeau.  Affirmed. 

PER  curiam:  Order  affirmed,  with  costs, 
on  authority  of  People  Same  Defendant,  Si 
N.  B.  Bep.  1106.   AU  concur. 


(m  111.  WS) 

JOLIET  STEEL  00.  t.  SBIELDa* 

(Supreme  (3ourt  of  Illinois.  June  19,  1888.) 

Mastxb  jlnd  Sbbtaht— NsouoBNOB— Etisbnob— 
Fellow  Sbrtahts  —  Ikstbuctiohs  —  Habmlbss 

Bbbob. 

1.  A  steel  manufactoring  company  was  In 
the  habit  of  running  molten  steel  into  iron 
molds,  which  would  stand  upright  when  empty 
but  were  apt  to  fall  over  when  the  steel,  after 
hardening,  was  left  inside  of  them.  Aft^  the 
steel  cowed  enough  to  retain  its  shape,  the 
molds  were  usually  removed,  and  placed  on 
end  In  another  part  of  the  mill.  When  the 
steel  Btnck  to  the  mold,  the  mold  wag  laid  on 
its  side,  to  prevent  its  falling.  Hdd,  that  evi- 
dence that  plaintiff  was  injured  by  the  falliiME 
on  him  of  a  mM  in  whidi  the  steel  still  re- 
mained, the  mold  having  been  removed  to  the 
place  where  empty  molds  ware  k^t,  and  left 
there  standing  nprigfat,  without  any  attempt  to 


*  Reported  by  Iioids  BolMit,  Jr..  Bsq.,  of  the 
Chicago  bar. 


ascertain  wfaeUier  it  stood  firmly,  was  saffident 
to  make  ont  a  prima  facie  case  of  ne^igaice 
against  the  company.  46  HI.  App.  453,  af- 
firmed. 

2.  Men  employed  bv  a  sted  manufactur- 
ing company  to  keep  In  r^air  the  railroad 
tracks  in  the  mill,  who  do  their  work  while  the 
workmen  who  make  sted  in  the  ndU  are  away, 
are  oot  the  fellow  sttranti  of  such  workmea. 
45  111.  App.  453,  affirmed. 

3.  Where,  m  an  action  by  a  servant 
against  his  master  for  personal  Inpory.  thore  is 
a  verdict  for  the  plaintiff,  and  it  clearly  ap- 
pears that  the  employe  whose  n^igmce  caus- 
ed the  injury  was  not  the  plalntifrs  fellow  serv- 
ant, giving  an  instruction  which  erroneously 
limits  fellow  servants  to  persons  in  the  same 
line  of  employment  is  harmless  txnx,  45  lU. 
Av9-  463,  affirmed. 

Appeal  from  appellate  court,  aecond  dis- 
trict. 

Action  on  the  case  by  Benlamln  Shielda 
agiUnst  the  Jollet  Steel  Ooinpaoy.  Plaln- 
tlft  obtained  Judgment,  which  waa  af- 
flrmed  by  the  appellate  court.  Defendant 
appeals.  Affirmed. 

Garnseyft  Knox,  for  appellant.  J.  W. 
Downey  and  Haley  St  O'DoDDell,  for  ap- 
pellee. 

CRAIQ,  J.  ThlR  Is  an  appeal  from  a 
Judgment  of  the  appellate  conrt  for  the 
second  district,  affirming  a  Judgment  of 
the  circuit  court  ol  Will  county,  rendered 
against  appellant  in  favor  of  appellee  in 
an  action  to  recover  damages  for  tbe  losi 
of  a  leg  while  the  appellee  was  engaged  in 
the  service  of  the  appellant.  The  case 
has  been  twice  tried.  The  first  Judgment 
was  reversed  on  the  ground  that  the  dec- 
laration was  Insufflcient.  Steel  Co.  v. 
Shields,  184  111.  209, 25  N.  E.  Bep.  669. 
After  the  cause  was  remanded  the  declara- 
tion waa  amended,  and  a  second  trial  re- 
sulted In  a  Judgment  for  $5,000  for  the 
plaintiff,  which  was  affirmed  in  the  appel- 
late court.  45  DI.  App.  458.  The  opinion 
uf  the  appellate  court  contains  a  full 
statement  of  the  facts,  and  It  will  nut  be 
iiecessarT  to  repeat  them  here.  It  waa 
averred  In  the  second  count  nf  the  decla- 
ration: "^And  for  that,  whereas,  on,  to 
wit.  tbe  lOtb  day  of  Augnst,  A.  1).  1887, 
the  defendant  was  possessed  of  and  oper- 
ating a  certain  mill  known  as  a  'convert- 
ing mill.*  a  t  the  coun  ty  aforesaid.  In 
which  converting  mill  molten  steel  was 
poured  from  certain  ladles  Into  certain 
large  molds,  and  said  molds  were  by  tbe 
servants  of  defendant  placed  and  depoal  ted 
In  various  positions  upon  the  floor  of  said 
mill,  and  on,  to  wit,  the  date  aloreaald, 
plaintiff  was  In  the  employ  of  defendant, 
and  it  was,  among  other  things,  tbe  duty 
of  plaintiff  to  repair  n  certain  railroad 
track  within  said  converting  mill:  and 
the  plaintiff  avera  that  It  was  then  and 
there  the  doty  of  the  defendant  to  keep  all 
appliances  and  material  near  to  said  rail- 
road track  in  a  secure  and  safe  condition, 
BO  that  the  same  should  be  reasonably 
safe  tor  employee  who  in  the  discharge  of 
their  duties  wore  engaged  In  working  up- 
on said  railroad  track;  and  on,  to  wit, 
the  date  aforesaid,  the  plaintiff  was  in  the 
discharge  of  his  dnty  aforesaid,  and  In  the 
exercise  of  ordinary  care  and  caution  en- 
gaged In  repairing  said  railroad  track 


Digitized  by  Google 


m.)  JOUET  STKEL 

within  said  conTertlng  mill;  and  on,  to 
wit.  the  date  aforesaid,  tbe  defendant,  by 
Its  agent  and  servants,  who  werenot  then 
and  tberefellovflerTantH  of  thesald  plalo- 
tm,  nor  eonsoclated  witb  bim,  tbu  said 
plaintiff,  In  the  performance  of  bis  duties 
for  tbe  said  defendant,  carelessly  and  neg- 
ligently placed  and  deposited  a  certain 
Iron  mold,  filled  witb  steel,  and  of  great 
weight,  to  wit,  of  tbe  weight  of  three 
tons,  upon  one  end  and  leaning  against 
certain  other  molds  near  to  said  railroad 
track,  and  in  an  Insecure  and  unsafe  po- 
sition, and  suffered  and  permitted  the 
same  to  remain  in  such  unsafe  and  lnse< 
cure  position  tor.  to  wit,  tbe  period  of 
three  hours;  and  while  the  plaintiff  was 
so  engaged  In  repairing  said  track  said 
iron  mold,  by  reason  of  Its  unsafe  and  In- 
secure  pnslUon,  slipped  and  fell  upon  said 
railroad  track,  and  upon  tbe  right  leg  and 
foot  iif  tbe  plaiutlD,  crushing  and  hreak< 
Ing  the  foot,  ankle  and  bones  of  plaintiff's 
leg  in  such  a  manner  that  tbe  same  bad  to 
be  amputated  below  tbe  knee  Joint,  by 
means  of  whkb,"  etc.  Under  this  and 
other  conntH  of  the  declaration  which 
were  similar,  It  Is  first  contended  that  no 
negligence  on  tbe  part  of  the  defondant 
was  proven,  and  hence  no  recovery  could 
be  had.  It  Is  said  In  the  argument  that 
tbe  evidence  merely  discloses  the  fact  that 
aa  accident  happened ;  that  the  mold  fell, 
and  plaintiff  was  Injured :  and  from  this 
It  is  argued  that  no  nesllgence  was  estab- 
lished. &8  between  master  and  serrant. 
It  may  be  conceded  that  no  presnmptloa 
of  negligence  arises  on  tbe  part  of  tbe 
master  from  the  mere  fact  that  the  serv- 
ant has  been  Injured  while  In  his  employ. 
Ballroad  Co.  v.  Honck,72  111.287;  Kuhns 
r.  Hallway  Co.. 70  Iowa,  661,  81  N.  W.  Bep. 
8BS;  Rlevator  Go.  v.  Neal,  05  Md.  488,  6 
Atl.  Bep.  888;  Sack  v.  Dulese.  187  111.  139, 
27  N.  E.  Rep.  62;  Provision  Co.  v.  High- 
tower.  92  111.  139.  In  an  action  of  this 
characterlt  Is  necessary  to  aver  and  prove 
negligence  on  the  part  of  the  defendant, 
and.  If  tbe  record-  dlsnlosea  the  fact  tbat 
plaintiff  merely  proved  the  falling  of  the 
mold  and  the  Injury,  the  Judgment  could 
not  be  sustained.  But  from  a  careful  ex- 
amination of  the  evidence  found  In  the  rec- 
ord  we  do  not  think  tbe  position  of  coun- 
sel is  borne  out  by  the  tacts  as  detailed 
by  tbe  witnesses. 

Tbe  Jollet  iSteel  Company,  as  appears 
from  the  evidence,  has  In  its  mill  yard  and 
balldlngs  constituting  the  plant  about  IS 
miles  of  railroad  tracks.  The  plaiutiH 
was  foreman  of  a  gang  of  men  who  bad 
charge  of  these  tracks,  and  It  was  his  duty 
to  keep  tbe  tracksiit  repair.  Where  tracks 
running  into  a  building  needed  repairs  it 
was  usual  to  make  such  repairs  after 
the  men  working  In  the  bulldiDg  bad  quit 
work,  and  tbe  repairs  on  what  was 
known  as  tbe  "Convertlog  Mill"  bad  al- 
ways been  made  on  Sunday,  when  no  one 
was  working  in  the  bullillng.  In  the  con- 
verting mill  steel  was  made  from  cast  Iron 
into  Ingots.  Molds  were  provided  In 
wblcb  tbe  Ingots  were  cast.  The  appel- 
late eonrt,  from  tbe  facts  In  tbe  record 
here,  gave  a  condensed  description  of  the 
molds  and  their  vae  as  follows:  "These 
molds  were  of  cast  Iron,  ranging  In  height 
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from  four  to  six  tMt,  open  at  both  ends, 
nbuot  eighteen  Incbea  sqnare  at  the  bot- 
tom, and  tapering  very  slightly  to  the 
top,  and  weighing  about  a  ton  each. 
Each  mold  was  set  In  the  casting  pit  on 
a  square  plate  of  iron,  which  was  concave 
on  tbe  upper  eurtace,  making  tbe  Insot 
when  cast  convex  on  the  bottom.  They 
each  held,  when  full,  about  a  ton  of  steel. 
Tbe  ladle  was  calculated  to  bold  about 
beven  tons,  and  to  fill  a  set  of  the  molds 
at  each  charge,  but  it  sometimes  hap- 
pened that  tbe  last  mold  would  he  par- 
tially filled,  and  this  was  called  a  '  butt 
mold.'  Adjacent  to  the  pit  was  a  large 
crane,  and,  after  the  steel  had  set  la  tbe 
mold  so  that  It  would  retain  Ita  shape  as 
an  Ingot,  the  molds  were  pulled  off  from 
the  ingots  by  means  of  the  crane,  and  the 
Ingots  were  left  in  the  casting  pit,  still  at 
a  white  heat.  The  molds  were  then 
swung  around,  and  placed  on  a  bed  made 
of  railroad  Iron,  for  the  purpose  of  cooling 
them  off."  It  also  appeared  from  the  evi- 
deneethat  arallroad  track  of  thecompany 
ran  within  two  or  three  fdet  of  tbla 
place  where  the  molds  were  placed.  After 
tbe  mold  was  removed  from  tbe  ingot,  be- 
InK  square  la  the  bottom,  It  would  stand 
firmly,  and  was  not  liable  to  fall  over; 
but  it  the  mold  for  any  reason  conld  not 
be  withdrawn  from  tbe  Ingot,  the  bottom 
of  tlie  ingot  being  rounded.  It  would  not 
stand  like  an  empty  mold.  It  often  oc- 
curred tbat  a  butt  mold  could  not  bewitb- 
drawn,  and  on  Saturday.  July  9,  1867, 
when  those  In  charge  undertook  to  re- 
move tlie  mold  from  tbe  last  heat,  tbey 
found  one  mold  containing  a  butt  which 
cuuld  not  be  removed.  The  empty  molds 
were  removed  by  tbe  use  of  tbe  crane, 
and  raised  out  of  tbe  pit,  and  placed 
standing  In  tbn  rallbed.  The  mold  con- 
taining the  butt  was  also  hoisted, and  left 
standing  with  the  empty  molds.  After 
the  men  In  tbe  mill  had  quit  work  and  left 
the  mill,  tbe  plaintiff  came  in  to  repair  a 
rail  near  where  the  molds  were  Btandlug. 
and  he  had  only  removed  a  few  shovels 
of  dirt  from  the  defective  rail  when  the 
butt  mold  fell  over  in  the  track,  and 
crushed  bis  leg. 

As  rpspects  the  empty  molds,  there 
was  ao  negligence  In  placing  them  as  they 
were  placed,  because,  when  empty,  they 
would  stand  flrmly,  and  were  nut  liable 
to  fall,  and  thus  endanger  any  person  wbo 
might  be  required  to  labor  near  where 
they  were  placed ;  but  it  was  different  In 
regard  to  tbe  butt  mold.  James  M. 
Paten,  who  was  working  In  the  mill 
when  tbe  plaintiff  was  Injured,  and  who 
was  familiar  with  the  method  adopted  in 
dlsposisg  of  tbe  molds,  testlQed  :  "Molds 
that  would  nut  draw,  they  would  take 
them  out,  and  put  them  in  the  bauk,  and. 
if  they  conld  not  knock  tbe  bntt  out,  tbey 
laid  them  upon  the  side  by  the  wall  crane. 
They  laid  them  flat  down."  The  evidence 
of  this  witness  was  corroborated  by 
utborK.  It  Is  therefore  apparent  that  the 
rule  adopted  and  carried  out  In  tbe  mill 
in  regard  to  butt  molds  was  to  lay  them 
down.  On  this  occasion,  however,  the 
cnstom  whicb  had  been  adopted  was  not 
observed,  bat  a  butt  mold,  ronndlng  on 
the  bottom,  was  left  by  tbe  men  standing 
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OD  one  end,  with  the  empty  motdB.  With- 
in 20  minutes  alter  it  wbh  thuH  lelt  Btantl- 
InK  It  fell  over  on  the  plaintiff.  Here  wan 
evidence  from  which  the  Jury  mlgrht  prop- 
erly find  that  the  servant  of  the  deTendant 
in  charge  uf  the  molds  was  scullty  of  neg- 
ligence, which  resulted  In  the  Injury  com- 
plained or.  Had  the  prevailing  custom  In 
the  mill  in  regard  to  butt  molds  been  ad- 
hered to.  It  is  apparent  from  the  evidence 
that  the  accident  resnltlng  In  the  Injury 
would  not  have  occurred. 

It  Is  also  claimed  that  the  court  erred  tu 
giving  instruction  No.  1  for  the  plaintiff, 
and  refusing  Nos.  7  and  9  lor  defendant. 
These  InstrnetiouB  relate  to  the  law  on 
the  question  of  fellow  servants.  In  the 
RiBt  part  of  the  one  given,  fellow  servants 
an  limited  to  persona  in  the  same  line 
of  employment.  We  do  not  regard  this  ua 
an  accurate  statement.  Persons  may  he 
fellow  servants  althoogh  not  strictly  In 
the  same  line  of  employment.  One  pernon 
may  he  employed  to  transact  one  depart- 
ment of  business,  and  another  may  be  em- 
ployed by  the  snme  master  to  transact  a 
different  aod  distinct  braneh  of  Imslneas; 
but,  if  their  maDual  duties  bring  them  Into 
habitual  association,  so  that  they  may 
exerciae  a  mutual  influence  upon  each 
other,  promotive  of  proper  caatlon,  snch 
persons  might  be  regarded  as  fellow  serv- 
ants. RoUlng-MiU  Co.  V.  Johnson,  114  111. 
«4,  29  N.  E.  Sep.  186.  Bat  if  the  statement 
of  the  law  of  fellow  servants  found  In  the 
instruction  was  inaccurate,  and  If  the 
court  also  erred  In  refusing  the  two  in- 
structions of  delendant  on  the  same  snb- 
}ect,  we  do  not  regard  the  ruling  In  the  in- 
structions suffldent  ground  to  reverse  the 
Jadgmeat.  The  plaintiff,  as  said  before, 
was  foreman  of  a  gang  of  men  wbofie 
duty  it  was  to  keep  In  repair  the  variuas 
traeka  hdonglag  to  the  delendant.  Tbiy 
had  nothing  to  with  the  workmen  who 
were  employed  In  the  converting  mill, 
who  wer»)  making  steel  irom  Iron.  The 
dotiesof  thetwo  sets  of  men  never  brought 
them  together  iu  the  discharge  of  their  re- 
spective duties.  So  far  as  appears,  they 
never  met;  Indeed,  their  duties  were  as 
disconnected  as  if  they  were  employed  by 
different  masters,  and  performed  their 
labor  in  shops  having  no  connection  what- 
ever with  each  other.  There  was,  there- 
fore, no  evidence  In  the  record  tending  to 
establish  the  relation  of  fellow  servants 
between  the  plaintiff  and  the  servants  of 
the  defendant  who  bad  charge  of  the 
molds,  and  the  coort  conld  not  bereqnired 
to  give  any  Instrnctlona  on  tbls  sobject. 
All  that  was  asked  on  that  subject  ought 
to  have  been  relused,  bat  the  one  given 
could  not  mislead  the  jury,  although  It 
did  not  ftuntain  an  accurate  statement  of 
the  law.  The  Judgment  of  the  appellate 
court  will  he  affirmed. 

On  ReheHrtng. 

(Oct.  25,  1893.) 

PER  CURIAM.  In  the  petition  for  a  re- 
hearing it  Is  claimed  that  the  servants  of 
the  dtslendant  on  the  day  of  the  accident 
placed  the  molds  In  the  same  position  that 
they  had  prevloosly  done;  that  thecua- 
titta  ol  tbe  mlll  was  fully  observed  In  tlii» 


particular,  and  that  the  court  In  Its  opin- 
ion has  misapprehended  tbe  evidence  od 
this  branch  of  the  caae.    We  will  briefly 
refer  to  some  of  the  evidence  bearing  on 
this  qneatlnn.    Paten   testifled  that  he 
was  present  when  the  mold  whlcb  injared 
the  defendant  was  placed  near  tbe  tracks 
defendant  undertook  to  repair.    He  testi- 
fied that  when  tbe  draw  gnnglowered  tbe 
mold  they  took  the  chains  off  and  left  It. 
Then  followed  the  following  queatlons  and 
answers:  "Did  this  draw  gang  do  any- 
thinie  to  this  mold  except  nnbuok  from  it. 
and  leave  it  there?   JSut  that  I  saw.  Did 
yon  See  anybody  aronnd  this  mold  after 
the  chain  was  loosened  from  It?   No,  air. 
What  was  the  usual  position  in  which 
they  placed  butt  molds,  or  molds  tbat 
would  not  draw?  Molds  that  woold  act 
draw,  they  wdold  take  tbem  oat,  aod  pat 
them  on  the  bank,  and.  If  they  eoald  not 
knock  the  butts  out,  they  laid  them  one 
side  there  with  the  wall  crane.    In  what 
position  did  they  lay  them,— as  to  laying 
them  down  or  standing  them  up?  I<ald 
them  flat  down.  QaestionSI.  Hareyoo 
seen  many  bntt  molds,  or  molds  tbat 
would  not  draw, laid  onttbereat  tiietime 
yon  worked  In  the  mill?  Answer.  Tea. 
sir;  I  have  seen  quite  a  few.   Q.  92.  Ton 
may  state  as  to  whether  they  stood  tbem 
Gp  or  laid  tbem  down.  A.  I  said  II  they 
would  not  draw  they  would  take  and  lay 
them  down,  and  It  they  stood  them  ap 
they  would  let  tbem  stand.  Q.  98.  By 
laying  them  down  yon  mean  by  settlag 
them  down  on  end?   A.  Laying  tbem  flat 
down.  If  they  would  not  stand  np,  tbey 
would  lay  them  flat  down.   If  tb^atood 
up,  they  would  let  them  stand,— stand  for 
once  they  got  time  to  drop  them." 
witness  also  teatlfled  as  follows:  "Did 
yon  notice  where  the  empty  molds  were 
placed  that  evening?  They  were  placed 
on  the  east  side.   How  near  this  railroad 
track?    Well,  about  three  feet  and  cme- 
balf  from  It.   Q.  57.  Were  they  Htandlng 
up  or  lying  down?   A.  They  were  stand- 
ing at  the  time  I  seen  them.  Q.  58.  What 
was  tbe  usual  position  In  which  tbey 
placed  tbe  empty  molds?    A.  They  al- 
ways stood  them  up.  Q.  62.  Waa  there 
any  butt  mold  on  that  bed  that  evening* 
A.  Well,  that  was  the  only  bott  mold  I 
seen.  Tbe  last  mold  that  waa  laid  on 
there  was  the  only  butt  mold  I  seen.  Q. 
68.  Was  this  butt  mold  laid— how  near 
the  empty  mold?   A.  Laid  the  butt  mold 
alongside  of  It.   Q.  77.  Did  yon  see  this 
butt  mold  placed  oat  there?   A.  Yes,  sir; 
I  did.   Q.  81.  Did  yon  see  thecranedeporit 
the  mold  in  that  place?   A.  Yes,  sir.  Q. 

What  was  dune  with  11  then?  A.  Well, 
when  the  mold  was  lowered  there,  tber 
took  the  chains  off  It."  Butler  testified 
that  wb*!n  a  butt  mold  did  not  stand 
right,  or  the  gang  hands  who  lowred  It 
had  any  doubt  abont  it  standing,  tbfy 
would  poll  it  down  with  steel  or  Iron 
hooks.  Then  followed  the  following  qnes- 
tlons  and  answers:  "Question  2^  Tbp 
hooks  were  drawn  by  the  men?  Answer. 
Yes,  sir;  drawn  by  tbe  men.  Q.  226.  How 
many  would  pull  it  by  the  hooks?  A. 
Supposed  to  be  three  men  in  the  draw 
gang.  Q.  327.  Three  men  were  enpposed, 
as  I  nnderatand  yoa,  totake  hold  of  tbs 
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hook,  and  pall  on  thin  mnkf,  and  pull  It 
down  onto  th«  fldor?  A.  Ettberoneof  the 
three.  Q.  228.  Either  on«  ol  the  three? 
A.  Yes,  BIF.  Q.  22U.  If  it  appeared  to  be 
Htandlag  all  rtsht,  and  not  leaning  any 
war.  was  It  the  habit  to  pull  on  It  with 
this  hook  at  all?  A.  It  used  to  be.  I 
have  uften  seen  them  do  It,— puUmoBtany 
of  the  molds  If  they  doubted  tb^  wae 
not  perfectly  .—any  mold  with  a  bntt  in 
It.  Q.  m  Wonld  they  pnli  It  down  if 
they  doubted  It?  A.  Yes,  they  woold  do 
it.  Tb^  woold  pal)  It  down  If  It  didn't 
■stand  np  In  pretty  good  shape.  Thny 
wonld  lay  It  down."  From  the  erldence 
ol  the  flret  witnees  above  mentioned  the 
Jury  might  resBonably  conclude  that  the 
practice  of  the  defendant  company  was 
not  to  leave  a  bott  mold  standlnx.  bat  to 
lay  it  down,  so  that  no  one  mlRht  bein- 
Jared  whose  business  required  blm  to  pasa 
near  where  the  mold  was  placed;  and  In 
this  case  the  servants  of  the  defendant 
lowered  the  mold,  removed  the  chains, 
and  left  ItstandlnR.dlsreirardlDgthe  nsnal 
practice.  From  the  testimony  of  the  oth- 
er witness  retaired  to  above  it  appears, 
una  the  ]ury  had  the  right  so  to  find,  that 
it  was  the  habit  of  the  Kang  men  who  low> 
ured  a  bntt  mold  to  pull  on  it  with  books, 
and  ascertain  It  It  wonld  stand,  and.  if  It 
would  not,  then  lay  It  down.  In  this  In- 
stance no  8oeb  preeantlon  was  taken,  the 
-molil  lieing  lowervd,  chains  removed,  and 
■no  effort  whatever  made  to  determtne 
whether  it  wonld  stand  or  fall.  From 
what  has  been  said  it  seems  plain  there 
was  evidence  before  the  Jury  tending  to 
•prove  that  the  servants  of  the  defendant 
did  not  handle  the  molds  in  the  same 
manner  that  they  had  previously  done, 
-and  hence  were  guilty  of  negligence.  If 
the  evidence  tended  to  establish  negligence, 
then  the  court  did  not  err  in  refusiug  the 
instmetlon  requiring  the  Jury  to  And  for 
the  defendant.  The  petition  tor  a  rAear- 
'tng  will  be  denied. 


(146  III.  5S3) 

WABASH  WBSTERN  BY.  CO.  v.  FRIED- 
MAN.* 

(Sopreme  Ooort  of  Illinois.  Msrcli  25.  1883.) 

CaHBIUS— ISJUBIBS  TO  FASSENeSBS  — FUAIUlf « 
AND  PkOOP. 

.  1.  WhCTft,  in  an  action  for  personal  injn- 
.ries,  die  dedaradon  alleges  that  the  plaintiff 
was  a  passengn  on  defendant's  train  between 
certain  stations,  and  the  pnxtf  showB  that 
plaintiff  was  a  passoig^  between  two  other 
atationsk  the  termini  alleged  being  the  Inter- 
mediate stations  between  which  the  accident 
liappened.  the  variance  is  not  fatal,  the  dec- 
laration bring  sufficient  as  a  declaration  upon 
defendant's  common-law  liabili^  as  a  carrier. 
Per  Magmder,  X,  dissenting. 

2.  An  allegation  that  plaintiff  "was  hin- 
dered and  prevented  from  transaetinK  and  at- 
tending to  his  barinesB  and  affairs,  and  lost 
and  was  deprived  of  divers  great  gains,  profits, 
and  compensations  which  he  otherwise  wonld 
'have  made  and  acquired."  is  a  sufficient  alle- 
gation of  spedaJ  damage  to  justify  the  admis- 
sion of  evidence  tliat  plaintiff  at  the  time  of  his 
injury  was  rsoetTing  a  salsry  «f  $3,000  an- 


*  Reported  by  Loids  Bi^t,  Tr^,  Esq.,  of  the 
•GhlcDso  bar. 


nnm  as  a  traveling  salesman.  Per  BaUey,  O. 
J.,  and  Magruder  and  Baker,  JJ.,  dissenting. 

On  rehearing.  Denied. 

For  former  opinion,  see  80  N.  E.  Bep.353. 

MAORUDER,  (dissenting.)  It  seems 
to  me  that  the  petftlua  tor  rehearing  in 
this  case  has  demonstrated  beyond  ques. 
tlon  the  right  of  the  appellee  to  a  re. 
bearing.  First,  the  declaration  is  suflt* 
dent  as  a  declaration  upon  the  commuii- 
law  liability  of  the  carrier;  second,  the 
declaration  alleges  that  the  plaintiff  "was 
hindered  and  prevented  from  tranaactlug 
aud  attending  to  his  business  and  affairs, 
and  lost  and  was  deprived  of  divers  great 
gains,  profits,  and  compensations,  which 
he  might  and  otherwise  would  have  made 
and  acquired."  This  was  a  snfhclent  alle- 
gation ot  special  damage  to  Justify  the  ad- 
mission of  evidence  that  plaintiff  at  the 
time  of  the  Injury  was  receiving  a  com- 
pensation for  his  services  as  a  traveling 
salpsroan  of  f 8,000  per  annum,  onder  the 
decision  made  in  City  of  Bloomlngton  v. 
ChambprlBln,  104  111.  268.  In  the  latter 
case  the  allcgatlonln  the  first  count  ot  the 
declaration  WHS  that  "plaintiff  was  lim- 
ited from  trnnsBctlug  her  business  and 
affairs  and  deprived  of  large  gains  and 
profit  which  she  otherwise  would  have 
earned."  Mid(  in  the  second  eonnt,  "that 
she  bad  been  rendered  enable  to  earn  or 
make  for  herself  a  living,  and  had  been  de- 
prived nf  large  gains  and  profits  which 
she  otherwise  would  have  earned."  Cuder 
these  allegatlouH  the  plaintiff  was  there 
permitted  to  testify  that  she  had  taught 
BCbool  at  950  per  ronnth.  It  the  law  Is  a 
sclencti  of  precedents,  no  instance  can  be 
fnond  where  a  precedent  so  exactly  fits  a 
subsequent  state  ot  tacts  as  the  Chamber- 
lain Case  fits  thefacts  disclosed  by  the  rsc- 
ord  in  the  case  at  bar  upon  the  second 
point  here  designated. 

BAILBT,  G.  J.,  and  BAKEB.  J.,  eoDcar. 

(1«  Ul.  HI) 

hili;bb  v.  wilsor* 

(Supreme  Court  of  Illinois.  March  31,  1898.)* 
CoHviJOT  or  IiAws— Statutb  of  Fuusft— Fahol 

COSTSACT  FOB  SaU  OT  LaKD. 

A  parol  contract  for  the  sale  land  in 
another  state,  execated  in  that  stat^  is  ea- 
forceable  in  Illinois  in  the  absence  of  any 
proof  that  the  laws  of  such  state  require  such 
oontracta  to  be  in  writing,  since  a  ctmtract  val- 
id where  executed  is  enforceable,  even,  thoagh 
it  would  he  invalid  if  executed  in  the  state  in 
which  suit  is  brought.  42  UL  App.  382.  re- 
versed. 

Appeal  from  appellate  eonrt,  second  dis- 
trict. 

Assumpsit  by  Matthew  M.  Miller  against 
Robert  R.WIIsnn.  Plaintiff  obtained  Judg- 
ment, which  was  reversed  by  the  appellate 
court.   Plaintiff  appeals.  Reversed. 

The  other  facts' fully  appear  hi  thefol- 
iowing  statement  by  ('RAIO,  .r. : 

This  was  an  action  of  assumpsit  brought 
by  Matthew  M.  Miller  against  Robert  R. 


*  Reported  br  Louis  Bolsot.  Jr.,  Esq.,  of  the 
Ohicago  bar. 
'Rehearing  pending. 


Digitized  by  Google 


1112  NOBTHEAST^Sr  EEFOBTEB.yoL.34.  (IlL 


Wilson  to  recover  a  balaaeedneon  the 
purchase  prlceuf  certain  lotB In  Clay  Centre, 
Kan.,  under  an  alleged  contract  of  sale 
made  by  Miller  to  Wllaun.  Tbe  declara- 
tion contained  two  Bpeclal  roaots  and  the 
comnion  counts.  The  Arst  special  count 
waB,  In  substance,  as  folio wh:  That  on 
theSlet  of  October,  18»7.  at  Clay  Centre, 
Kan.,  plalntin  sold  defendant  lota  6,  6, 
and  7,  block  1.  Miller's  addition.  In  consid- 
eration of  f  1,000.  as  tollowB.*  9100  down, 
and  9900  to  be  paid  January  21.  1888. 
Tbatdefendaat  paid  plaintiff  $100, and  the 

{>lalntin  made  tbe  foUowlnK  nieraoranduni 
n  v-ritlns  of  tbe  sale.  In  tbe  defendant's 
presence  and  at  ble  reqaest,  and  signed  by 
plaintiff  and  delivered  to  defendant,  who 
accepted  and  received  It  as  a  true  memo- 
randum of  tbe  contract.  That  the  name 
of  defendant  was  written  in  tbe  body 
of  said  memorandam,  and  adopted  aa  bis 
sicnature  thereto,  which  memtirandum  Is 
as  follows,  to  wit:  "Law  office  of  M.  M. 
Miller,  Clay  Centre.  Kansas,  Oct.  21,  1887. 
Received  of  B.  R.  Wilson  9100  In  casta,  in 
consideration  of  which,  and  a  further  pay- 
ment of  9900,  tu  he  paid  on  or  before  21st 
of  .Tanuary,  1888.  I  agree  to  convey  to  him 
by  warranty  deed  lots  five,  (.5.)  six,  (6,) 
and  seven.  (7.)  In  block  one,  (1,)  of  M.  U. 
Miller's  addition  to  Clay  Centre,  Kansas. 
M.  M.  Miller."  That  though  plalntltf  was 
on,  etc.,  at,  etc.,  ready  and  willing  and 
tendered  and  offered  tu  deliver  to  defend- 
ant a  warranty  deed  conveying  to  defend- 
ant the  lots  aforesaid,  and  requested  de- 
fendant to  pay  plaintiff  said  9^>  yet  de- 
fendant refused  to  accept  the  deed  or  pay 
the  said  sum  of  SSOu.  The  second  count 
set  out  more  folly  wbut  was  alleged  tu  be 
a  written  memorandam  of  the  contract, 
but  It  will  not  be  necessary  to  set  out  the 
count  here.  The  defendant  pleaded  tbe 
general  Issue  and  several  special  pleas, 
among  which  was  tbe  second :  "  That  the 
supposed  contract  mentioned  in  the  dec- 
laration was  made  concerning  the  sale  of 
lands  and  tenements,  and  that  no  mem- 
orandum or  note  thereof  was  made  in 
writing  and  signed  by  the  defendant,  or 
any  other  person  lawfully  autborlzed  In 
writing  to  sign  the  same,  according  to 
the  statute  In  snch  case  made  and  provid- 
ed." To  second  plea  plaintiff  replied  that 
the  several  contracts  and  writings  lu  said 
declaration  were  signed  by  tbe  defendant 
according  to  the  form  of  the  statute  In 
such  cases  made  and  provided,  etc.  On  a 
trial  of  tbe  case  before  a  Jury  the  plalntltf 
recovered  a  Judj^ment  for  the  amount 
claimed.  The  defendant  appealed  to  the 
appellate  court,  where  the  Judgment  was 
reversed,  and,  as  the  court  found  tbe  facts 
different  from  the  finding  of  the  circuit 
court.  It  rerlted  in  Its  Hnal  judgment  tbe 
facts  found,  as  follows:  "(I)  That  the 
only  cause  of  action  on  which  a  recovery 
is  sought  by  appellee  1h  the  breach  of  an 
alleged  contract  of  appellant  for  the  pur- 
chase of  real  estate.  (2)  Weflnd  tbatsucb 
contract  was  not  in  writing,  and  that 
there  was  no  memorandam  or  note  there- 
of In  writing,  signed  by  appellant.  (3) 
We  find  tbe  only  memoranda  in  writing 
signed  by  appellant  were  a  letter  written 
on  tbe  24th  of  October,  1K87,  and  a  note 
written  by  him  on  tbe  3itd  ol  January, 


1888,  and  that  they  were  Inenfficlent  to 
charge  and  render  liable  the  appellant  un- 
der tbe  statute  of  frauds.  Tbat  the  said 
letter  1b  as  foUows:  'Windsor  Hotel. 
Omaba,  Neb..  Oct.  24,  1H87.  Col.  M.  M. 
Miller— Dear  Sir :  tSboald  I  take  a  notion 
tobny  tbe  lot  adjoining  the  tbreel  bought, 
what  would  be  your  lowest  price  for  it? 
I  feel  that  I  paid  a  pretty  good  price  for 
the  three  lots,  and  would  like  a  back  lot 
if  yon  Can  let  me  have  It  low  enough.  130 
by  140  is  a  small  farm  for  91,000,  Please 
advise  me  at  Hanover,  and  oblige,  yunrs. 
respectfully,  R.  R.  Wilson.*  Tbat  tbe  Mid 
nnto  is  as  follows;  'Moodny  Morning, 
6:30,  Jan.  23. '88.  On  accoont  of  sickness 
and  disappointment  in  not  having  received 
funds  ordered  to  meet  tbls  Saturday.  I  for- 
felt  tbeabove9100,and  relinquish  all  claim 
In  the  above  lots.  R.  R.  Wilson,*— which 
note  was  attached  to  tbetoUowIng  receipt 
executed  by  appellee:  'Clay  Centre,  Knu., 
Oct.  2l8t,  1887.  Received  of  R.  R.  Wilson 
9100  in  cash  In  consideration  of  which,  and 
tbe  further  payment  of  9900  t4i  t>e  paid  on 
or  before  tbe  2l8t  ol  January,  1888,  i  agree 
to  convey  to  him.  by  warranty  deed,  lots 
6,  6,  and  7,  of  block  one.  In  M.  M.  Miller's 
addition  to  Clay  Centre,  Kansas.  [Signed] 
M.  M.  Miller.*  (4)  We  find  that  tbe  parol 
evidence  In  the  record  was  Incompetent  to 
connect  and  aid  the  eaid  receipt,  letter, 
and  note  to  make  out  a  valid  contract 
under  tbe  statute  of  frauds,  and  also  In- 
sufficient, and  we  niject  the  same  as  evi- 
dence. " 

E.  L.  Bedford,  for  appelant.  William 

Speusely,  for  appellee. 

CRAIG,  J.,  (after  stating  the  facte.) 
Conceding  tbe  facts  to  be  as  found  by  tbe 
appellate  court  and  recited  In  Its  Judg- 
ment, tbe  question  Is  whether  the  judg- 
ment rendered  by  tbat  court  is  one  unau- 
thorised .  by  tbe  facte.  Tbe  contract  sued 
DDon  was  executed  in  Kansas,  It  related 
to  lands  in  Kansas,  and  tbe  appellate 
court  reversed  the  Judgment  rendered  in 
the  circuit  court  on  tbe  contract  on  tbe 
groond  that  there  was  no  memorandum 
signed  in  writing  by  the  defendant,  and 
tbat  the  contract  was  wltbln  the  statute 
of  frauds  of  this  state,  and  bence  an  ac- 
tion could  not  t>e  enforced  upon  It,  It 
will  be  observed  tbat  the  statute  of  frauds 
of  Kansas,  where  the  contract  was  exe- 
cuted, and  where  the  property  sold  was 
located,  was  not  pleaded,  but  the  plea  of 
the  defendant  set  up  tbe  statute  ol  frauds 
of  this  state.  It  will  also  be  observed 
that  the  record  contains  nn  evidence 
whatever  that  tbe  state  of  Kansas  has 
enacted  a  statnte  of  frauds,  or  tbat  there 
Is  any  law  in  that  state  requiring  a  con- 
tract relating  to  tbe  sale  of  lands  to  be  In 
writing.  If,  tlierefure.  the  contract  In 
question  was  valid  In  Kansaa,  (and  it 
must  be  so  held  in  the  absence  of  a  law  in 
that  state  tu  tbe  contrary,)  and  is  to  be 
controlled  by  tbe  laws  of  tbat  state  as  to 
its  validity,  then  the  judgment  of  the  ap- 
pellate court  was  erroneous;  on  tbe  other 
hand,  II  the  contract  la  to  be  governed  by 
the  laws  of  this  state,  where  the  action 
was  brought  upon  it,  then  the  decision  of 
the  appellatecourt  wascorrect.  Tbeques- 
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tkon,  therefore,  to  be  determined,  Is 
whether  the  lex  loci  eontractaa  is  to  con- 
trol, or  whether  theeontract  shall  be  kot- 
enied  by  the  lex  fori.  As  a  general  role, 
a  contract  valid  In  the  state  where  It  Is 
executed  maybeentorced  In  another  state. 
ThDB,  Id  Bouiidtree  r.  Baker.  52  111.  241, 
this  court  held,  where  an  Inatrumeat  ex- 
ecuted In  the  state  of  Kentuehy  prior  to 
the  abolition  of  alavery  for  the  purcbass 
price  of  a  neKro  slave  aold  there  whs 
aaed  npon  In  tbiH  state,  that  the  contract, 
being  valid  and  enforceable  where  It  was 
made,  will  be  enforced  in  our  courts  under 
the  law  of  comity,  nutwlthstandlne  such 
a  contract  coaid  not  baveoriKinuted  here, 
by  reason  uf  slavery  being  prohibited  In 
this  state.  It  tv  there  said.  "It  Is  a  gen- 
eral rule  that  we  look  to  the  law  of  the 
place  wbere  the  contract  Is  entered  into, 
and  not  where  It  Is  to  be  enforced,  to  as- 
certain Its  validity:  not  only  so.  Iiut  Id 
expounding  Its  terms  and  conditions." 
Suth.St.  Coast,  fi  471,  says:  "The  laws 
which  exist  at  the  time  and  place  of  the 
making  of  a  contract  determine  its  valid- 
ity, constrnctlon,  dlscbat^e.  and  measnra 
of  efHcai'y  for  Its  enforcement.  A  statute 
of  frauds  embracing  a  pre-existing  parol 
contract  not  before  required  to  be  In  writ- 
ing would  affect  Its  validity."  It  la  a 
familiar  rule  that  the  laws  existing  at  the 
time  and  place  of  the  execution  of  a  con- 
tract enter  Into  and  form  a  part  of  the 
contract.  Thaa, In  Edwards  v.  Kearsey, 
M  U.S.  695,  it  Is  said:  "It  la  the  settled 
doctrine  of  this  court  t^at  the  laws  which 
•ubsUt  at  the  time  and  place  of  making 
m  contract  enter  into  and  form  a  part  of 
it,  as  If  tbey  were  expressly  referred  to  or 
Incorporated  In  Its  terms.  This  rule  em- 
braces aUke  those  wbkb  affect  Us  Talldlty» 
eonstractloD,  discharge,  and  enforce- 
ment."  A  very  interesting  ease  on  this 
suhject  Is  Cochran  v.  Ward,  (Ind.  App.)  S9 
N.  E.  Rep.  795;  and,  as  the  opinion  In  that 
case  refers  to  and  quotes  from  a  number 
of  aDtboritlee,  we  quote  from  the  Ian- 
goage  of  theoplnlon:  "In  the  case  of  Low 
T.  Andrews.  1  Story,  HH,  It  was  held  that 
a  contract  for  the  sale  of  goods  In  France, 
If  valid  there,  would  be  enforced  In  tbU 
country,  though  within  the  statute  of 
frands  hem.  In  Seudder  v.  Bank,  91  D.  8. 
406,  it  was  held  that,  In  an  action  upon 
the  parol  acceptance  of  a  bill  of  exchange 
to  be  performed  in  Missouri,  the  statateof 
frauds  of  the  place  of  the  contract  ^onld 
eontrol,  as  It  affected  the  formality  neces- 
sary tocreatealegalobligation.  Thecase 
of  Kllng  V.  Fries,  8tt  Mich.  277,  was  an  ac- 
tion In  Michigan  upon  a  contract  for  the 
sale  of  goods  In  Ohio.  It  was  held  the 
Ohio  statute  of  frauds  applied.  Thecase 
of  Honghtaling  v.  Ball,  19  Mo.  84,  was  an 
action  In  Missouri  npon  a  contract  for  the 
sale  of  wheat  to  be  delivered  in  the  state 
of  Illinois.  It  was  decided  that  the  Illi- 
nois statute  of  frauds  obtained.  The  case 
of  Anderson  v.  May,  10  Helsk.  84.  was 
an  action  In  Tennessee  upon  a  lease  lor 
lands  in  Arkansas.  The  court  decided 
that  the  statute  of  frauds  of  tbe  li^tter 
state  should  bP  allowed  to  cuntml  tbe 
contract.  Denoy  Williams,  6  Allen,  1, 
was  an  action  in  Massachusetts  upon  a 
contract  tor  tbe  saleol  wool  In  New  xork, 


and  the  defendant  set  up  tbeNewTork 
statute  of  frauds.  Tbe  court  held  tbe  an- 
swer good,  saying  as  the  contract  was 
made  In  the  city  of  New  Tork,  and  was  to 
be  performed  there,  the  laws  of  the  state 
of  New  York  must  gorern  as  in  respect  to 
its  conetructlon  and  performance.  Tbe 
supreme  court  of  Louisiana,  in  Vldal  v. 
Thompson,  11  Mart.  (La.)  23.  said  an  in- 
Btmment,  as  to  its  form  and  tbe  formali- 
ties attendiuKltaexecutinn.mnst  be  tested 
by  the.Iaw  of  tbe  place  where  it  was  made. 
In  Pickering  v.  Fish,  6  Vt.  102,  the  court 
used  this  language:  'As  to  the  requisites 
of  u  valid  contract,  the  mode  of  authenti- 
cation, the  forms  and  ceremonies  required, 
and.  In  general,  everything  which  Is  nec- 
essary to  perfect  or  consummate  tbe  con- 
tract, the  lex  lod  eontractna  governs, 
though  with  respect  to  conveyances  or 
other  contracts  relating  to  real  estate  the 
statutory  regulations  of  the  place  where 
such  estatels  situated  mustbe  observed.*  " 
As  observed  before,  tbe  contract  In- 
volved was  executed  Id  Kansas,  related  to 
property  In  that  state,  and  was  to  be  per^ 
formed  in  Kansas.  Under  tbe  aiithorftiea 
cited,  the  laws  of  Kansas  entered  Into  and 
formed  a  part  of  the  contract,  and  If  tbe 
contract  was  valid  in  that  state,  al- 
though it  may  be  prohibited  by  our  stat- 
ute of  franda,  our  courts,  under  the  doc- 
trine of  comity,  on  an  action  on  the  eon- 
tract  could  no  less  than  enforce  it.  If  the 
lawa  of  Kansaa  rendered  the  contract 
void  or  voidable  for  tbe  reason  that  It  re- 
lated to  lands  and  was  not  In  writing, 
that  was  a  matter  tbe  defendant  was 
bound  to  plead  and  prove.  As  was  held 
hi  8mltb  V.  Whitaker.  28  111.  867.  «  con- 
tract made  In  another  state  or  la  a  for- 
elgn  country  will  be  presumed  to  be  made 
In  aeeordanes  with  the  laws  of  the  place 
of  Its  execution,  and  a  violation  of  tboes 
laws,  If  relied  on  as  a  defense,  must  be 
pleaded  and  proved.  Here  the  defendant 
interposed  a  plea  of  the  statute  of  frauds, 
but  did  not  set  up  that  It  was  the  law  of 
or  a  statate  in  Kansas.  In  the  absence  of 
an  averment  that  the  statute  was  one  of 
another  state,  we  will  presume  It  was  the 
statate  of  our  own  state.  Bot  If  the  de- 
fendant bad  pleaded  theataloteof  Kansas 
he  would  occupy  no  better  position,  for  the 
reason  that  no  proof  whatever  was  Intro- 
duced tending  to  show  what  the  statute 
or  law  of  Kansas  was.  From  what  has 
been  said,  ir  we  are  correct,  our  statate  erf 
fraudp,  relied  upon  by  defendant,  was  no 
defense.  The  Judgment  of  the  appellate 
court  will  be  reTersed,  and  the  Judgment 
of  tbe  circuit  court  will  be  affirmed. 

(lu  ma.  411) 

WOODRUFF  v.  BOWBN.* 
(Supreme  Court  of  Indiaaa.  Oct  20,  1898.) 
Dasgbboos  PanaBBS— Fibexbx  —  BvoJino  Ox- 

D1HAKCB. 

L  A  fireman  in  the  coarse  of  his  duty  gioes 
on  the  roof  of  a  building  on  fire  as  a  mere  H- 
censee,  and  not  ss  of  right  or  bj  invitation  itf 

the  owner. 

2.  The  owner  of  a.  baslneei  building  rea- 
sonably safe  for  the  ordinary  purposes  of  com- 
merce is  not  obliged  to  strengthen  It  against 
tttraocdfaiary  emergendes^  such  ss  the  addl- 

■  Behearlag  denied. 
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tioDAl  Strain  canaed  by  throwing  latve  qaan- 
tltles  of  water  on  the  merchandise  tnereiQ  to 
check  a  fire. 

S.A  <dty  ordinance  made  It  unlawful  to 
bnlld  Of  keep  any  onsafe  bnUdioK  withfn  the 
cit^,  and  required  the  owneri  to  make  Buch 
building  safe  within  12  hours  after  notice  from 
the  chi^  fire  Migineer;  any  building  likely  to 
fall  or  take  fire  being  deemed  "nnaafe,"  within 
fbe  meaning  of  the  ordinance.  Beld,  that  the 
ordinance  was  designed  to  protect  citizens  and 

gBrsons  on  buBioess  from  the  danger  of  falling 
oildinga,  and  the  city  from  that  of  fire*  and 
did  not  regard  the  watety  of  firemen  working 
at  a  fire. 

Appeal  frnm  drcnlt  court,  Marlon  conn- 
tj;  E.  A.  Brown,  Jn6ge. 

Action  by  Mrs.  Nancy  E.  Woodrntf,  od- 
ininlstratrix  of  the  estate  of  Henry  D, 
WoodraO,  deceased.  nKalnat  SJIaii  T. 
Bonreo,  lor  datiiaf^es  tor  the  dcatli  of 
plaintlfTa  IntoHtate  by  defendant's  negll- 
(rencu.  Judgment  for  defendant.  Plain- 
tin  appeals.  Affirmed. 

H.  N.  Spaan  and  W.  A.  Ketcham,  (or 
appellant.  Howland  &  Howe  and  Dun- 
can &  8mlth,  for  appellee. 

COFPEV,  J.  TblB  nas  an  action  In  the 
Marion  coonty  circuit  court.  brouKbt  by 
tbe  appellant  asalnut  tbe  appellee,  for  ac- 
tionable ocKlIsence  resoltlug  In  the  death 
of  tbe  appellant's  decedent.  The  suit  was 
brought  for  the  benefit  of  tbe  widow  and 
children  of  the  deceased.  The  complaint 
is  In  two  paragraphs,  to  eacb  of  which  the 
conrt  sufltalned  a  demurrer.  This  rnling 
of  tbe  circuit  court  Ih  ewslgned  here  as 
error.  Tbe  able  counsel  for  the  appellant 
has  prepared  a  synnpsls  of  tbe  complaint, 
the  corrpctneas  of  which  la  not  dtspoted 
by  the  appellee,  and  for  that  reason  we 
adopt  ft  as  acorrect  statement  of  the  con- 
tents of  tbe  complaint.  It  Is  aa  follows: 
The  first  paragraph  alleises  that  the  de- 
cedent, Henry  D.  Woodruff,  was  in  the  em- 
ploy of  tbe  city  of  Indianapolis  as  a  fire- 
man, and  as  such  belonfced  to  tbe  organi- 
sation known  as  the  fire  department  of 
the  city,  which  In  tnrn  was  composed  of  a 
body  of  men  duly  appointed  and  acting 
oufler  a  code  of  rules,  whose  duty  It  was 
to  put  out  any  and  all  fires  occurring 
within  tbe  limits  of  the  city,  tbe  appa- 
ratus therefor  being  furnlabed  by  thedty, 
end  the  compensation  to  tbe  firemen  and 
tbe  cost  of  tbeapparatuH  bdng  paid  ont 
of  the  city  treasury.  That  aa  snch  flr»- 
men  tbe  deceased  and  bis  comrades  were 
bound,  whenever  tbe  alarm  of  fire  was 
sounded,  to  attend  and  do  all  In  their 
power  to  put  out  the  fire,  and  while  so 
doInK  were  under  the  direction  of  tbe  offi- 
cers of  the  fire  department.  That  on  tbe 
17th  of  March,  ISUO,  a  fire  broke  ont  In  a 
building  owned  by  the  defendant,  sltnate 
on  WasblngtoD  atreet,  and  deceased,  with 
other  firemen.  In  response  to  the  alarm, 
wont  to  tbe  building  to  put  It  out.  In  at- 
teioptlni;  to  so  do,  under  tbe  control  and 
eouimand  of  tbechlefof  thefiredRpartment 
and  bis  assistants.  In  the  discharjre  of  his 
dutiw  as  flremaa,  and  under  the  orders  of 
the  officers  of  the  fire  department,  be  had 
Rone  upon  tbe  roof  of  the  buildlug,  and 
while  there  in  tbe  course  of  his  erii  ploy  men  t, 
it  tieing  a  proper  place  for  bim  to  heat  the 
time  wben  tbeaeeldent  occarred.and  while 


(Ind. 

be  believed,  and  bad  reason  to  believe, 
that  It  wan  reasonably  safe  for  him  to  be 
on  tbe  roof  in  company  with  theotber  fire- 
men, the  roof  and  other  portions  of  the 
building,  without  warning,  gare  way, 
and  precipitated  the  deceased  and  11  other 
firemen  la  to  tbe  basement  of  tbe  building, 
midst  ttaelalling  and  bornlDg  debris  uf  the 
roof,  whtrh  caused  tbe  death  of  tbe  de- 
ceased and  bis  11  comrades.  That  he  was 
killed  without  any  fault  or  negligence  on 
his  part,  hut  because  of  the  uegUKSDce  of 
the  defendant,  as  follows:  Tbe  defendant, 
for  a  long  time  prior  to  the  17tb  of  March, 
bad  been  a  resident  of  tbe  clty.faad  owned 
tbe  bulldlug,  and,  tn  eommoo  with  other 
cltlsens  of  tbe  city,  enjoyed  tbe  beneflta 
and  protection  afforded  by  the  fire  depart- 
ment. At  the  time,  and  for  a  long  time 
before  that,  be  knew  and  had  known  that 
it  was  tbe  dnty  of  the  deceased  and  bis 
comrades  to  respond  toalarois  of  fire,and 
to  attempt  to  put  out  any  fire  that  might 
break  ont  In  tals  halldlng.  Tbe  bolldlng 
waaaftnateln  tbe  business  center  uf  tbe 
city,  and  la  Ita  moat  frequented  portion, 
and  defendant  knew  that  it  was  in  con- 
stant danger  of  catching  fire,  either  by  ac- 
cident or  design.  The  defendant  as  a  resi- 
dent of  the  city,  and  an  a  constituent  part 
of  the  government,  and  as  entitled  to  tbe 
protection  of  tbe  fire  deparment,  Invited 
the  decedent  and  his  comrades.  In  tbdr 
capacity-  as  firemen,  into  and  onto  tbe 
building.  That  at  some  time  prior  to  tbe 
fire  the  defendant,  as  the  owner  of  the 
building,  had  leased  tbe  same  to  tbe 
Bo  wen-Merrill  Company,  who  were  in  poa- 
seaalou  at  the  time  of  tbe  fire  nnder  tbe 
leace,  bnt  long  before  tben,  and  before  tbe 
execution  of  tbe  lease,  the  defendant  bad 
changed,  enlarged,  and  repaired  hie  bnlld- 
ing;  but  when  be  built  It,  and  at  tbe  time 
of  tbe  accident,  it  had  a  eubntantlal-ap- 

} tea  ring  iron  front,  and  tbe  deceased  be- 
[eved,  and  bad  reason  to  bellcTe.  that  tbe 
butlding  was  as  substantial  as  it  ap- 
peared, bnt  in  fact  it  was  a  remodeled 
building,  made  mneb  larger  and  hlgbet 
t ban  It  was  originally,  and  when  defend- 
ant remodeled  and  rebollt  it  he  did  not 
increase  the  strength  of  the  foundation 
walls,  and  the  whole  building,  back  of  the 
Imposing  iron  front  thereon,  was  insaffl- 
elently  built  and  Insecore.  while  having 
tbe  outward  appearance  of  atraigth  to 
the  deceased  and  ottaers  wboae  dnty  called 
them  to  the  same.  Dorlng  tbe  time  wbfle 
the  building  was  being  occupied  by  tbe 
Bowen-MerrillCumpany  aa  a  tenant  of  tbe 
defendant,  the  defendant  was  the  president 
and  chief  executive  officer  of  tbe  company, 
and  owned  fSo.OOO  ont  of  tbe  total  capital 
of  $80,000,  and  during  tbe  entire  contlnn- 
■nee  of  tbe  lease  tbe  ilgbt  was  conceded 
to  bim  by  the  company  to  eome  npun  tbe 
premises,  and  to  make  thereon  snch  Im- 
provements and  repairs  as  he  mlgbt  deem 
necessary  for  the  protection  and  preaerva* 
tion  of  tbe  building.  That  in  remodeling 
the  building  It  was  buUt  ouaafely,— the 
walla  not  atrongniottgb,  the  foundation 
not  sufficient  to  meet  tbe  ezlgendee  and 
requirements  for  which  tbe  building  was 
Intended  and  used.  That  defendant  knew 
when  he  leaaed  tbe  building  that  the  com- 
pany wonld  place,  and  did  place.  In  It  • 
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.BtocK  of  Rtatlonery,  boobs,'  etc.,  and  he 
also  knuw  tbat  the  biiildtns  was  not 
strong  enoogb  to  bear  the  welgrbt  of  nneb 
Htoek.  He  sIho  knew  at  tbe  time  wben  he 
executed  tbe  lease,  and  at  tbe  time  wben 
the  deceased  was  billed,  tbat  the  building 
was  ntit  strong  euoogb,  and  was  bo  lose* 
carely  bnllt  tbat  It  woold  not  etand  the 
wetgbt  of  the  stock  and  anj  additional 
strain  tbat  mlgbt  be  put  npoa  It  In  case 
of  fire  by  the  weii^bt  of  the  water  wblch 
woQid  be  thrown  npon  tbe  stock  to  put 
ont  tbe  fire,  and  at  tbe  time  of  the  fire  the 
weight  ol  tbe  etoeb  and  the  weight  of  tbe 
water,becaDBeot  tbe  weak  and  intnfflclent 
obaracter  of  the  botldlag  and  lonndntioQ 
walls,  gave  way.  That  tbe  building  was 
•o  weak,  insecure,  and  unsafe  as  to  be 
dangerous  to  all  wbo  inlgbt  go  about  it 
In  ease  any  additional  weight  might  be 
placed  npon  the  same  aa  Incaseof  fire.  At 
tbe  time  of  tbe  death  of  the  deceased,  de- 
fendant waa  receiving  rent  for  tbe  building. 
Deceased  did  nut  know  of  tbeunaafeand 
negllgrateonstnictinn  and  condition  of  tbe 
bnlldlngatand  beforelttell.  Tbat  deceased 
If^  a  widow  and  four  children  under  nine- 
teen  years  of  age.  Tbe  second  paragraph 
thereof  states  sub^tautlaily  tbe  same  facts 
as  tbe  first,  with  tbe  foltuwing  additions: 
The  building  was  35  feet  In  front  and  120 
In  depth.  That  It  bad  been  on  fire  several 
tlmee  during  the  last  10  years,  and  to  se- 
cure falmselftrom  loss  by  fire  at  the  time 
o?  tbe  occurrence  of  the  fire,  and  for  a 
long  time  before  tbat,  defendant  bad  car- 
ried t]2,000  fire  insurance  on  the  build- 
ing. Tbat  on  the  28th  of  April,  1878.  tbe 
city  of  Indianapolis  passed  an  ordinance 
In  which  It  was  provided,  among  other 
things:  "It  shall  be  unlawful  for  any  per- 
son to  eonRtruct,  erect  or  maintain  any 
unsafe.  Insecure  and  dangerous  whH,  build- 
ing or  structure  within  tbe  limits  of  this 
city,  and  It  shall  he  tbe  duty  of  all  persons 
owning  premises  upon  which  there  Is  any 
dangerous,  unsafe  and  lasecnre  wall  or 
building,  tu  make  tbe  same  safe  and  se- 
cure, either  by  properly  repairing  tbe 
same  or.  by  rebuilding  tbe  same  within 
twelve  (13)  hours  after  receiving  notice 
from  thn  chief  flreenglneer.  *  *  »  Each 
and  every  day  in  which  such  wall  or  batld- 
ing  is  permitted  to  remain  unsafe,  danger- 
am  and  Insecure  after  the  receipt  ul  notice 
as  herein  provided,  shall  be  hekl  and  taken 
as  a  separateand  distinct  violation  of  this 
ordinance,  and  as  such  punished.  *  *  * 
8ec.  6.  Any  wall,  etructura  (ir  building 
likely  to  fall,  or  to  take  fire,  shall  be  taken 
aud  deemed  to  be  unsafe  and  insecure 
within  the  meaning  of  this  ordinance.  All 
brick  walls  less  than  one  toot  in  thickness, 
and  which  form  a  part  or  are  intended  to 
form  part  of  a  building  more  than  two 
stories  In  belght,  shall  be  deemed  unsafe 
and  insecure."  This  ordinance  waa  lu 
force  from  Its  passage  until  after  tbe  Are, 
and  deceased  in  bis  lifetime,  and  tbe  de- 
fendant, knew  tbat  it  was  In  force.  Wben 
the, defendant  became  the  owner  of  tbe 
premises,  they  were  occupied  by  two 
storerooms,  two  stories  lu  belght,  with 
walls  on  dtber  side,  and  a  continuous 
.  wall  In  the  ranter  contributed  to  the  sup- 
port of  the  roof  and  floors  anfilelently  to 
support  tbe  building  In  its  then  condition. 


«.  BOTTEN.  ins 

After  dtCeftdant  became  the  owner,  and 
after  theboUding  had  been  in  existence  for 
over  40  years  as  originally  built,  tbe  de- 
fendant, being  desirous  of  Increasing  the 
capacity  and  area  ot  his  premises  without 
materially  increasing  the  expense,  added 
two  stories  to  the  two  stories  then  exist- 
ing, taking  oat  tbe  crater  wall  above  the 
basement,  and  without  strengthening  or 
addlns  to  the  capacity  or  strength  of  the 
east  and  west  walls,  or  without  adding 
anything  to  tbe  foundation  under  tbe  cen- 
ter walls,  and  supporting  the  new  build- 
ing thus  erected  In  tbe  center  with  iron 
and  wooden  pillars,  upon  which,  In  con- 
nection with  the-  aide  and  end  walls,  tbe 
floors  of  the  aeeood  and  third  stories  rest- 
ed, and  by  wblch  they  were  all  supported. 
That  by  tbe  manner  of  constmctlun  the 
smaller  weight  before  bad  twen  dlstrlb- 
nted  throQgbont  tbe  entire  length  of  tbe 
foundation  of  tbe  center  wall,  but  was 
very  greatly  Increased  by  tbe  additional 
Blie  and  weight  of  tbe  bQllding,  and,  by 
the  substitution  of  colnmns  for  a  aolld 
wall,  tbe  added  w^ght,  Instead  ol  being 
distributed  along  tbe  entire  length,  as  It 
bad  t>een  theretofore,  was  couceutrated 
upon  a  few  spots  upon  which  tbe  pillars 
rested,  thus  producing  an  unequal  pres- 
sure at  these  places,  and  diminishing  tbe 
bearing  strength  of  the  foundation  npon 
wblcb  the  pillars  rested.  Tbat  la  making 
this  Improvement  the  defendant  took 
away  the  original  front  wall,  wblcb  indi- 
cated to  tbe  observer  the  character  of  the 
building,  and  substituted  a  snbstantlal, 
strong,  and  imposing  Iron  front  for  tbe 
entire  height  of  tbe  tour  stories,  and  thus 
gave  to  the  building,  wblch  was  in  fact 
weak  and  insufficient  to  bear  any  great 
weight,  the  appearance  of  being  a  sound, 
aubstantlal.and  permanent  Improvement, 
capable  of  sustaining  not  only  tbe  build- 
ing and  Its  contents,  but  of  being  safe  In 
casn  of  fire  or  other  accident  which  would 
caasa  unuaoal  weight  to  be  boroe  by  tbe 
building.  Tbat  it  was  known  to  the  de- 
fendant at  the  time  wt  the  fire  that  the 
building  and  Its  walls,  more  especially  tbe 
foundation  under  the  center  columns,  was 
nusafe.  Insecure,  and  dangerous,  and  like- 
ly tu  fall  and  take  fire,  but  tbat  was  not 
known  to,  but  was  concealed  from,  tbe 
deceased  and  theofilcera  of  tbe  fire  depart- 
ment, and  they  were  prevented  from  a»- 
certaining  the  defective,  Insnfl3clent,  Inse- 
cure, unsafe,  and  dangerous  character  of 
the  foundation  becauw  of  tbe  fact  that  It 
was  underneath  the  floor,  and  not  to  be 
seen  by  any  one  entering  the  premises  ia 
tbe  ordinary  course  of  business,  and  the 
deceased  and  the  officers  nf  the  flredepart- 
ment  were  thrown  off  their  guard,  and 
prevented  from  nsMrtalnlng  tbe  condition 
of  the  building,  walls,  and  foundation,  by 
the  outward  appearance  of  strength  and 
sufficiency  given  to  It  by  tbe  iron  front; 
and  ever  since  tbe  remodeling,  rebuilding, 
and  enlargement  of  the  building  upon  his 
premises  the  defendant  had  continued  to 
maintain  it  in  tbe  uueafe,  insecure,  and 
dangerous  manner  namf*d,  contrary  to 
the  provisions  of  the  ordinance,  well 
knowing  that  wltb  any  extra  we^ht.  a« 
In  case  of  any  accident,  or  in  case  ot  fire. 
It  would  be   Inaofflclent  to  stand  tbe 
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BtralD,  aoA  so  fall.  When  tbe  fire  broke 
out  In  the  bailding,  water  was  thruwn 
upon  the  stock  in  order  to  put  ont  tbe  fire; 
and  the  woiffbt  of  the  Rtock,  together  with 
the  weight  uf  the  water,  and  the  DnBate, 
InBQtBcieut,  Iruiecure,  and  dangeroas  char- 
acter ul  the  bulidiQg,  walls,  and  especially 
the  foundation  walls,  caused  ft  to  give 
way  without  being  weakened  or  impaired 
at  all  tn  their  bearing  strength  by  tbe  fire 
which  wab  burning. 

It  is  contended  by  tbe  appellant:  First, 
that  tbe  owner  of  a  huildlng  in  the  heart 
of  a  populous  city  owes  It  as  a  duty  at 
common  law,  Independent  ot  any  statnte 
or  municipal  ordinance,  to  keep  such  build- 
ing safe  for  purposes  other  than  the  re- 
quirements of  trade  and  commerce;  that 
such  dnty  is  comprehensive  enough  to  em- 
brace tbe  safety  of  firemen  and  other  offi- 
cers whose  dnty,  in  the  event  of  a  contin- 
gency, may  require  them  to  be  in  and 
about  the  bulldlug;  and  that  the  com- 

Slaint  In  this  case  shown  a  breach  ot  this 
uty  on  the  part  of  the  appellee,  reimltlng, 
proximately,  in  the  death  ot  the  appel- 
lant's decedent.  Second,  that  It  appears 
from  the  allegations  in  the  complaint  that 
the  appellee  maintained  the  building  there- 
lu  described  in  violation  of  tbe  ordinance 
of  the  city  uf  Indianapolis  therein  set  ont, 
tbe  Immediate  result  of  which  was  the 
death  of  the  appellant'edecedent.and  that 
he  Is  for  that  reason  liable  for  the  result- 
ing damages.  On  the  other  hand,  it  la 
contended  by  the  appellee  Boweu— First, 
that,  whether  he  is  to  be  regarded  as  tbe 
owner  or  occupant  of  the  building  de- 
Hcrlbed  in  tbe  complaint,  the  decedent  en- 
tered It  as  a  mere  llcensee.and  that  hewas 
notguilty  of  any  actionable  breach  ot  do- 
ty to  him ;  second,  that  whether  he  be  re- 
garded as  the  owner  or  occupant  of  such 
building,  and  whether  he  be  deemed  to  have 
Invited  the  decedent  to  enter  tiie  huildlng, 
he  was  not  guilty  of  any  actionable  breach 
of  duty  tu  him;  third,  that  hewas  not 
guilty  of  any  actionable  breach  of  duty  to 
tbe  decedent  Imposed  by  any  municipal 
ordinance;  fourth,  that  the  negligence  set 
up  In  the  complaint  was  not  the  proxi- 
mate cause  of  the  death  of  tbe  appellant's 
decedent;  fifth,  that,  the  building  de- 
scribed in  the  complaint  being  in  tbe  ex- 
clusive possession  of  the  appellee's  tenant, 
the  decedent  cannot  be  deemed  to  have 
entered  by  his  Invitation  or  license,  and 
hence  he  Is  not  liable. 

It  is  conceded  that  the  decedent,  at  the 
time  ot  his  death,  was  lawfully  iu  the  ap- 
pellee's building.  It  is  important,  howev- 
er, to  determlue  whether  he  was  there  un- 
der an  invitation  from  tbe  appellee,  either 
express  or  implied,  or  whether  be  was 
there  as  a  mere  licensee.  This  Is  Import 
tant  for  tbe  reason  that  the  appellee 
would  owe  htm  a  much  higher  duty  if  he 
was  there  by  invitation  than  he  would 
owe  him  it  he  entered  under  no  other  au- 
thority than  that  uf  a  licensee.  It  is  true, 
the  complaint  alleges  that  the  appellant, 
"as  a  resident  of  the  city,  and  as  a  eonbtit- 
uent  part  of  this  government,  and  as  en- 
titled to  the  protection  of  the  fire  depart- 
ment, invited  the  decedent  and  his  com- 
rades, in  their  capacity  as  flremen.  Into 
and  onto  tbe  bnllding, "  Bnt  we  do  not 


understand  tbts allegation  as  Intending  to 
convey  tbe  idea  that  any  personal  or  ex- 
press Invitation  was  given.  Tbe  pleader 
evidently  Intended,  we  think,  to  charge 
that  there  existed  a  general  Implied  Invi- 
tation from  the  citizens  of  the  city,  Inclod- 
Ing  tbe  appellee,  to  tbe  flremen  belonging 
to  the  Are  department,  to  eater  tbeir 
taonsealn  case  ota  eonflagratloo^tortbe 
purpose  ot  extingnlshlng  the  fire.  Tbisal- 
legatlon,  therefore,  dues  not  enable  ns  to 
determine  whether  the  deceased  was  in 
the  house  of  the  appellee  by  Invitation  or 
aa  a  licensee.  Jodge  Cooley,  in  his  valua- 
ble woA  on  Torts,  divides  licensees  Into 
three  classes.  Of  the  third  class  be  aays : 
"Tbe  third  class  ot  licensees  comprehends 
those  cases  Id  which  the  law  gives  permis- 
sion to  enter  a  man's  premises.  This  per- 
mission  has  no  necessary  connection  with 
the  owner's  interest,  and  Is  always  giren 
on  public  grounds.  An  Instance  Is  where 
a  fire  breaks  out  In  a  city.  Here  tbe  pub- 
lic antborltfps,  and  even  private  Indlvld- 
aals,  may  enter  upon  adjacent  premises,  aa 
they  may  find  it  necessary  or  convenient 
In  tbeir  efforts  to  extinguish  or  arrest  tbe 
spread  of  the  flames.  The  law  of  overrul- 
ing necessity  licenses  this,  and  will  not 
suffer  tbe  owner  ot  a  lot  to  stand  at  its 
borders,  and  exclude  those  who  would 
use  his  premises  as  vantage  ground  to 
stay  the  conflagration.  Indeed,  It  some- 
tiniea  becomes  necessary  to  destroy  whole 
blocks  of  buildings  to  stop  the  spread  of 
fire,  and  the  sufferer,  Instead  of  looking 
to  tbe  officials  who  command  it,  or  the 
parties  who  execute  tbelrcommands,  must 
seek  redress  at  the  bands  of  tbe  state  It- 
self ,  and  accept  what  the  state  awards.** 
Cooley,  Torts,  (2d  Ed.)  p.  867.  We  think 
Judge  Cooley,  In  the  above  extract,  states 
the  law  correctly.  It  dues  not  appear 
from  the  complaint  before  us  that  the  d»> 
ceased  entered  the  house  ot  the  appellee, 
where  be  lost  his  life,  by  Invitation, 
either  express  or  implied,  but  it  does  ap- 

8 ear  tbat  he  entered  under  a  license  given 
y  law  for  the  purpose  ot  exttngnlsbing  a 
fire  raging  therein  at  the  time.-  It  Is  an- 
necessary,  under  this  state  of  tacts,  to  In- 
quire what  duty  the  appellee  would  have 
owed  tbe  deceased  had  he  entered  the 
building  under  an  Invitation,  or  toioqulre 
whether  the  premises  were  iu  tbe  sole  pos- 
session of  a  tenant  of  tbe  appeUee,  as  ttoa 
ease  must  turn  upon  the  dnty  whieb  tbe 
appellee  owed  the  deceased  at  the  time  be 
entered  under  a  license  given  by  tbe  law. 
We  do  not  believe  it  can  be  auccesefnlly 
maintained  that  the  appellee  owed  to  the 
deceased,  who  entered  bis  premises  ond«r 
a  license  created  by  an  overruling  necenst- 
ty,  a  higher  dnty  than  If  be  bad  entered 
nnderan  express  license  granted  by  him. 
In  tbe  case  of  Reardon  v.  Thompson,  149 
Mass.  267.  21  N.  E.  Rep.  889,  It  was  said: 
"  No  doubt  a  bare  licensee  hassome rights. 
The  landowner  cannot  shoot  hini.  He 
cannot  lawfully  set  spring  traps  for  blm. 
Tbe  licensor  Is  liable,  even  to  a  licensee.  If 
be  is  guilty  ot  what  tbe  civil  law  terms 
'dolus.*  Bnt  beyond  tbls-tbelleenBorowea 
tbe  licensee  no  duty,— niertalnly  nut  tbe 
dnty  f>f  active  diligence  to  see  that  no 
barm  come  to  blm;  and  when  the  latter, 
witboat  any  Invitation,  and  pursuant  to 
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a  mere  Ucenee,  tniteni  tbe  former's  prem- 
laes,  he  takes  tbe  risk  of  whatever  daDgnrs 
may  be  there.  Tbe  law  Is  bo  laid  down  in 
the  text  books,  and  Is  established  by  a 
multitude  of  decisions."  Mr.  Pollard,  In 
blB  work  on  Torts,  (page  426, J  i^ayB:  "In 
tbe  language  of  cootlnentnj  Jurlsprndence 
there  Is  no  question  of  culpa  between  a 
giatultoDS  licensee  and  tbe  licensor,  as  re- 
gards the  safe  condition  of  tbe  property 
to  which  tbe  license  applies.  Nothing 
short  of  'dolus*  will  matte  tbe  licensor 
liablR."  To  substantially  tbe  same  effect 
are  Bay,  Neg.  23;  Parker  y.  Publishing 
Co.,  69  Me.  173;  Ilallroacl  Co.  v.  Btngbam, 
29  Ohio  8t.  369:  Larmore  v.  Iron  Co.,  lUl 
N.  Y.  391,  4  N.  E.  Rep.  752;  Victory  v.  Ba- 
ker. G7  N.  Y.  366;  Thiele  v.  McManns. 
(Ind.  AnpO  28  N.  B.  Rep.  327;  L^ry  v. 
Kailroau  Co..  78  Ind.  82!);  Railroad  Co.  t. 
Oritfln,  100  Ind.  221;  aty  of  Indianapolis 
V.  Emmelman,  108  Ind.  580.  9  N.  E.  Rep. 
355;  Railway  Co.  t.  Barohart,116  Ind.  399, 
16  N.  £.  Rep.  131.  Tbe  qaestlon  of  tbe  lia- 
bility of  the  property  owner  to  a  mere  li- 
censee was  very  recently  folly  considered  by 
this  court  lo  the  case  of  Farls  v.  Hoberg. 
(iDd.  Sup.)  83  N.  E.  Bep.  1028.  In  that 
case,  after  a  careful  review  of  the  authori- 
ties, the  conclusion  was  reached  that  one 
entering  a  store  on  his  own  private  bnsl- 
nesB.  by  a  way  not  used  b>  customers, 
was  a  mere  licensee,  and  that  tbe  owner 
of  tbe  store  owed  bim  no  duty.  We  think 
that  tbe  nuthuiltleB  fatly  establish  therule 
that  the  licensor  owes  to  the  mure  licensee 
no  duty  except  that  of  abstaining  from 
any  positive  wroogtal  act  which  may  re- 
salt  Id  his  Injury,  and  that  tbe  licensee 
takes  all  risks  as  to  the  safe  condition  of 
the  premises  npon  which  be  enters.  To 
tbe  question  now  under  discuBslun,  deci- 
sions based  npon  express  statutes  or  or- 
diuances,  as  well  as  decisions  based  upon 
the  fact  that  the  Injured  party  entered  tbe 

fireralses  under  an  invitation,  express  or 
mplied,  are  not  applicable.  Weare  of  tbe 
opinion  chat  the  owner  of  a  building  In  a 
populous  city  does  not  owe  It  as  a  duty, 
at  common  law.  Independent  of  any  stat- 
ute or  onllnance,  to  keep  such  bnildlng 
safe  for  flreraen,  or  other  officers  who  In  a 
contingency  may  enter  tbe  same  nnder  a 
license  conferred  bylaw.  It  seems  to  be 
settled,  however,  that  such  duty  may  be  Ira- 
posed  either  by  statute  or  by  an  ordinance 
adopted  for  that  purpose.  Willy  v.  Mul- 
ledy,  7S  N.  Y.  310;  Parker  v.  Barnard.  135 
Mass.  116;  Kyan  v.  Thomson,  38  N.  Y. 
8a  per.  Gt.  183;  Laddlngton  v.  Miller,  86  N. 
T.  Baper.  Ot.  1. 

It  remsins, therefore,  to  Inquire  whether 
tbe  appellee  Is  liable  for  the  injury  of  which 
complaint  is  made,  by  reason  of  the  ordi- 
nance of  tbe  rity  of  Indianapolis  set  out 
in  the  complaint.  In  tbe  case  of  Willy  v. 
Mnlledy.  supra,  a  statute  provided  tbat 
tbe  owners  of  a  designated  class  ot  balld- 
tngs  tn  the  city  of  Brooklyn  should  pro- 
vide the  same  with  flre  escapes.  It  was 
held  that  this  statute  was  Intended  for 
tbe  benefit  of  tenants,  and  tbe  owner  of  a 
building  of  tbe  class  named  who  failed  to 
comply  with  the  statute  was  liable  to  a 
tenant  who  was  injured  by  reason  of  sacb 
failure,  in  the  case  ot  Parker  v.  Barnard, 
supra,  there  was  a  statute  which  pro< 
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vided  that,  In  any  store  or  building  In  the 
city  of  Boston  In  which  there  was  placed 
a  hoist  way  or  elevator  bole,  sucb  holst- 
way  or  elevator  bole  should  be  protected 
by  a  good  and  substantial  railing,  and 
good  and  sufficient  trapdoors  with  which 
to  close  the  same,  and  that  tbe  trap- 
doors should  t>e  kept  closed  at  all  times 
except  when  in  actual  use  by  tbe  occupant 
of  the  building.  It  was  held  that  this 
statute  Was  intended  for  the  benefit  of  all 
persons  lawfully  entering  such  a  building, 
and  tbat  for  this  reason  a  police  officer 
who  entered  after  night  in  the  discharge 
of  his  official  duty,  and  was  Injured  by 
reason  of  a  failure  to  comply  with  the 
statute,  might  recover,  although  he  was 
a  mere  licensee.  In  tbe  case  ot  Ryan  v. 
Tbomaon,  supra,  there  was  an  ordluanee 
of  the  elty  <4  New  York  similar  to  the 
statute  mentioned  in  the  case  of  Parker 
V.  Barnard,  and  it  was  held  tbat  such  or> 
dinance  was  Intended  for  the  benefit  of 
firemen,  police  officers,  and  others  who  in 
tbe  performance  of  their  duties  might  be 
called  npon  to  enter  sacb  bouses  after 
night,  and  that  a  policeman  Injured  by 
reason  ot  a  failure  to  comply  with  tbe  or- 
dinance might  recover.  In  tbe  case  of 
Loddlugton  v.  Miller,  supra,  a  statute  of 
the  Dttited  States  provided  for  private 
bonded  warehouses.  The  statntes  and 
the  regnlatiuus  of  tbe  treasury  depart- 
ment place  sucb  warehouses  under  tbe 
contfrol  and  management  cif  tbe  ware- 
bonsemen  who  owned  tbe  same,  so  far  as 
the  supervision  and  management  of  the 
hatchways  were  concerned.  It  was  held 
that  If  such  warehouseman  negligently 
left  open  a  hatchway  in  a  passageway 
over  which  a  custom  officer  would  pass 
In  the  discharge  of  bis  duties  at  such 
bouse,  by  reason  ot  which  the  officer  was 
Injured,  be  might  recover  tor  each  injury, 
Tbe  ordinance  under  Immediate  consldei^ 
ation  is  folly  set  out  In  the  complaint,  a 
BynopBis  of  which  is  above  set  forth. 
There  is  nothing  In  the  ordinance  to  Indi- 
cate tbat  the  common  council,  at  the  time 
It  was  adopted,  bad  In  mind  the  safety  of 
firemen  In  case  ot  a  flre  occurring  In  the 
city.  It  was  evidently  its  purpose  to 
protect  the  citlsens  and  those  whose  bus- 
iness required  them  to  be  In  the  vicinity  of 
walls  and  buildings  liable  to  fall  and  do 
them  injury,  and  also  to  protect  tbe  city 
against  fire  by  reason  of  structures  liable 
at  any  time  to  take  flre.  That  the  com- 
mon council  did  not  have  In  mind  tbe  kind 
ot  wall  described  in  tbe  eomplalnt  is  evi- 
denced by  the  fact  that  the  ordinance  In 
questinn  requires  tbe  owner  ot  any  dan- 
gerous, unsafe,  or  Insecure  wall  or  build- 
ing to  make  the  same  eafe  and  secure 
either  by  properly  repairing  the  same,  or 
by  rebuilding  the  same,  within  12  hours 
after  receiving  notice  from  the  chief  flreeu- 
glneer.  Such  provision,  together  with 
other  provisions  In  tbe  ordinance.  Indi- 
cate, we  think,  that  the  common  council 
was  legislating  with  reference  to  walls 
and  buildings  In  Immediate  danger  of  fall- 
ing, or  Id  Immediate  danger  of  taking  fire. 
In  this  case,  so  far  as  it  appears  from  the 
facts  alleged  In  the  complaint,  the  appel- 
lee had  erected  a  building  which,  under  nr^ 
dlnary  circumstances,  was  reasonably 
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aafe  for  tbe  iiorposes  of  commerce  an6 
trade.  It  became  unsafe  onljr  by  reason  ol 
The  fact  that  It  was  ntored  with  station- 
ery by  a  tenant,  and  by  reason  of  tbe  fact 
that  In  ao  extraordinary  emercencj  large 
qnantUles  ut  water  were  thrown  Into  and 
-.ipon  ttie  baUdlDK.  tbus  patting  It  to  an 
extraordinary  strain.  We  do  not  think 
the  ordinance  before  as  was  intended  to 
apply  to  a  bQllding  of  this  character.  Tbe 
app^ee,  in  tbe  construction  of  bis  build- 
log,  was  not,  In  our  opinion,  boand  to 
antldpate  extraordinary  events,  but,  if  he 
constructed  a  bulldlne  which  was  ordi- 
narily safe  under  ordinary  circumstances, 
he  was  not  acting  in  violation  of  tbe 
terms  of  this  ordinance.  This  case  has 
been  ably  argned  orally,  In  open  court, 
and  briefed  on  both  Hides  with  unusual 
care  and  ability;  and  after  a  careful  con- 
aldaratlon  of  all  that  baa  been  iiald,  and  a 
car^l  examination  of  all  the  authorities 
eitecl,  we  have  been  forced  to  the  coaclo- 
sion  that  tbecomplaint  before  ns  does  not 
Htate  facts  sufBcient  to  bold  tbe  appellee 
liable  for  tbe  injury  set  up  in  the  com- 
plaint, either  under  the  common  law  or 
tbe  ordiaauces  of  tbe  city  nf  Indianapolis. 
It  lollowB  from  this  conclusion  that  tbe 
clrcnlt  ennrt  did  not  err  in  its  ruling,  and 
that  its  judgment  staonld  be  affirmed. 


(1»  Ind.  3») 


PBTTIT  T.  STATE. 


(Supreme  Court  of  Indiana.  Oct  10,  1893.) 
HomoiDB^ArriDAviT  tob  Comtinuancb— Abssnt 

WITSE88— SUFFICIBSCI— EVIDENOS 

1.  On  a  prosecDtioD  of  a  man  for  the  mur- 
der of  his  wife,  an  affidavit  was  filed  for  a 
continuance  on  account  of  the  absence  of  a 
witness.  The  affidavit  anticipated  the  theory 
advanced  by  the  prosecution,  that  defendant 
administered  stirchnine  to  deceased,  and  that 
be  was  led  to  do  80  by  loss  of  affection  for 
her,  and  infatnatlon  for  another  woman,  and 
also  anticipated  much  of  tbe  evidence  offered 
to  support  the  theory.  The  affidavit  further 
stated  tliat  the  absent  witness  was  an  aunt  of 
deceased,  with  whom  she  had  exchanged  visits 
within  the  two  years  preceding  her  death,  and 
who  for  six  years  before  that  had  lived  near 
defendant  and  deceased,  and  was  almost  a 
member  of  the  family,  and  that  she  would  tes- 
tis to  their  affection  for  each  other,  and  that 
defendant  was  not  intoxicated  and  elated  on 
the  day  of  his  vrife's  death,  as  alleged  by  the 
prosecution.  Sdd,  that  this  was  ground  for  a 
continuance. 

2.  The  affidavit  for  a  continuance  further 
alleged  that  the  absent  witness  would  testify 
that  deceased  had  complained  before  the  al- 
leged poisoning  of  having  fdt  unwell  for  some 
time,  and  of  having  pains  in  her  back,  head, 
and  neck,  accompanied  by  disizinesB,  all  of 
wbich  were  symptoms  of  malaria,  aa  would  be 
proved  on  the  trial,  and  that  defendant  needed 
this  evidence  for  the  purpose  of  asking  hypo- 
thetical questions  of  the  medical  witnesses  to 
be  produced  on  both  sides.  Held,  that  this  evi- 
dence was  not  shown  to  be  Immaterial  for  the 
purposes  of  the  affidavit  because  the  latter  did 
not  allege  that  deceased  died  of  malaria. 

3.  A  statement  In  such  an  affidavit  that 
the  absent  wimess  would  testify  that  she  saw 
the  body  of  deceased  after  death,  and.  in  con- 
tvadlction  of  witnesses  for  the  prosecution,  that 
there  was  nothing  unnatural  in  its  appearance 
or  position,  is  not  to  be  excluded  from  consid- 
eration as  merely  stating  a  conclusion. 

4  An  affldsvit  for  a  eoatinnance^  in  a 


homicide  case,  to  procure  the  evidence  of  an 
absent  witness,  showed  that  the  Bubpoeua  for 
such  witness  was  sent  to  the  projier  sh^ff 
more  than  30  days  before  the  day  set  for  trial, 
and  that  defendant,  a  few  days  later,  learning 
of  her  absence  from  home,  wrote  to  ask  the 
sheriff  If  she  had  been  served;  that  two  wedcs 
after  its  issuance  the  writ  was  returned  not 
served;  and  that  then  defendant  took  stepB 
to  get  her  address,  and  on  obtaining  it,  13 
days  before  the  day  set  for  trial,  wrote  to  her 
In  Oregon,  where  she  was,  askmg  her  to  re- 
turn for  the  trial.  The  mere  traveling  to 
where  she  was,  and  returning,  would  have  oc- 
cupied nine  days,  if  defendant  had  sought  to 
obtain  her  deposition,  and  he  was  withont 
means,  and  In  Jail.  Seld,  that  defendant  show* 
ed  i»roper  diligence. 

Sw  It  is  no  ground  for  refudng  an  atnlica* 
tlon  for  a  continuance  to  procure  the  evidence 
of  an  absent  witness  as  to  certain  facta  that, 
on  a  former  application  for  a  continuance  to 
procure  the  evidence  of  other  witnesses  to 
prove  such  fscts,  he  swore  that  he  could  not 
pcove  them  any  othos  whose  testimony 
could  so  easily  be  procured. 

6.  It  is  prop^  to  show  that  a  witness  for 
the  iHvsecutioB  nad  said  to  certain  persons  who 
spoke  of  going  on  defendant's  ball  bond  that  he 
would  not  have  any  synmathy  for  them  If  th^ 
lost  the  whole  amount  for  which  they  became 
bonnd  thereby. 

7.  On  the  prosecution  of  a  husband  on  a 
charge  of  having  killed  his  wife  as  the  result 
of  a  loss  of  affection  for  her,  and  infatuation 
for  anothor  woman,  an  affectionate  letter  vrrit- 
tmi  the  wue  to  the  husband  Is  admisnble  to 
disprove  the  existrace  of  sndi  a  motive  for 
committing  the  crime, 

8.  Statements  in  an  affidavit  for  change 
of  venue  as  to  bias  and  pr^ndice  In  counties 
other  than  the  one  from  which  tbe  duuge  is 
sought  may  be  stricken  oat,  on  nurtlon,  in  the 
discretion  of  tbe  court. 

9.  On  the  prosecution  of  a  husband  for 
tbe  murder  of  bis  wife,  the  fact  that  the  state 
Introduced  evidence  of  spedfic  acta  of  unkind- 
ness  on  the  part  of  defendant  towards  his  In- 
fant daughter  does  not  justify  Uie  admission 
on  his  part  of  general  evidence  tliat  he  was 
kind  to  the  child. 

Appeal  from  circuit  court,  Montgomery 
county ;  E.  C.  Snyder,  Judge. 

William  F.  Pettit  was  convicted  of  mnr- 
der,  and  appeals.  Reversed, 

B.  P.  De  Hart,  Austin  L.  Kumler,  Thos. 
F.  Qaylorrt,  Thomas  F.  Davidson,  Jere 
West,  and  Thos.  A.  8tuart,  lor  appellant. 
Atty.  Gen.  Hmlth,  Wlnfielrt  8.  MolTett,  A. 
B.  Anderson,  and  Oeorge  F.  HaywQod.for 
the  State. 

HACKNE7,  J.  The  appellant  was 
charged  by  Indictment  in  the  Tlppecanoi^ 
circuit  court  with  the  murder  of  bin  wife, 
Hattle  E.  Fettit,  by  administering  to  her 
quantities  of  strychnine.  The  venue  of 
said  cause  was  changed  to  the  circuit 
court  of  Montgomery  county,  where,  on 
tbe  20th  day  of  November,  1890,  after  a 
trial  ocGupylnx  six  weeks,  be  waa  con- 
victed, and  bis  punishment  fixed  at  im- 
prisonment tor  life.  He  appeals  tn  this 
court  from  the  Judgment  nf  tbp  lower 
court,  and  many  questions  are  presented 
for  review.  We  are  asked  tu  pass  npon 
the  Bufliclency  of  the  evidence  to  warrant 
a  conviction,  and  we  have  read  much  of 
thnevidence,  though  It  coversseveral  thou- 
sand pages  of  typewritten  record.  Tbe 
proBPcntlon  rested  upon  circnmstantial 
evidence  iDTOlvlng  the  appdlant'n  losa  at 
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aflntton  for  hia  wife,  and  hla  Inlataatton 
for  Mrs.  Whitehead,  a  widow  with  means 
and  the  prospect  of  an  Inherlttmce  of  a 
conalderable  eain.  This  line  nt  erldence 
neoeMarlly  bruuffht  forward  the  rela- 
tions existing  between  the  appellant  and 
hlH  wife  durlns;  the  period  of  their  married 
life;  also,  the  acquaintance,  aesoclutlon, 
and  conduct  of  the  appellant  and  Mrs. 
Whitehead  during  a  period  of  two  years 
or  moTClnelndlnx  their  meetlDRS  In  public 
and  In  private  at  iShawnee  Mound,  the 
place  of  their  residence,  at  ladianapolls, 
and  other  places;  also,  his  conduct  after 
the  death  of  his  wife,  both  before  and 
after  the  burial  of  her  remains.  The 
cbarifces  atralnst  him  upon  the  evidence  in- 
cluded neglect  of  his  wife  and  his  home; 
relations  with  Mrs.  Whitehead  that.  If 
not  criminal  and  if  not  affectionate,  were 
at  least  of  a  very  Intimate  social  char- 
acter,—of  a  character  thnt  he,  as  a  min- 
ister of  the  Ouspel,  conld  not  indulge,  in 
Justice  to  the  ties  which,  before  the  Uod 
be  professed  to  worship,  bound  him  to 
Hattle  B.  Fettlt.  That  10  or  IS  days  be- 
tore  bis  wIfB*a  death  he  bought  strychnine 
of  a  drngffist,  under  noneual  circum- 
stances and  conduct.  His  wife  did  not  feel 
well.  He  gave  her  tea,  of  the  taste  of 
which  Bhe  complained.  Almont  Immedl* 
ately  following  the  drinltlng  of  a  purtlon 
of  the  tea.sfae  was  violently  ill,  with  symp- 
toms indicating  strychnia  polaoulng. 
After  vomiting,  she  became  better,  and 
expressed  the  belief  that  she  had  received 
poison,  and  that  It  might  have  been  In 
the  tea.  Later,  and  during  her  IlltieBS.  he 
gave  her  a  capsule,  the  contents  of  which 
nre  In  dispute,  and  following  this  she  was 
again  violently  111,  with  symptoms  of 
strychnia  poisoning.  He  gave  her  other 
medicines  claimed  by  the  state  to  have 
contained  strychnia.  That  the  condltiun 
of  tlie  limbs  and  parts  of  the  body  aftvr 
death  Indicated  strychnia  polsunln;;.  Hts 
conduct  with  the  family  of  Mia.  Pettit,  In 
promising  to  explain  to  them  her  death, 
and  hastening  away  fnira  them  without 
doing  so,  when  be  had  had  three  weeks' 
leave  of  absence  granted  by  his  ehnreh,— 
and  other  circumstances  which  we  wlU 
not  repeat.  We  dt*  not  iay  that  these 
circumstances  were  given  without  at- 
tempted explanations,  denials,  and  ex- 
cuses, but  they  npre  of  such  strength  and 
character  that,  in  our  opiniou,  they 
formed  a  proper  case  for  the  Jury,  ir  the 
evidence  of  the  state  was  believed,  the 
probabilities  of  guilt  were  strong,  If  not 
conelnsive.  But  the  conflict  In  the  evi- 
dence, its  weight  and  effect,  were  properly 
questions  tor  the  jury,  and  we  will  not 
consider  them. 

One  of  the  alleged  errors  of  the  circuit 
court  was  In  denying  the  appellant  a  con- 
tlnuance  of  the  trial  of  tbe  canse.  as  ap- 

?1led  for  on  the  7th  day  of  October,  1S90. 
'he  canne  had  been  set  for  trial  on  the  8th 
day  of  October,  1S90,  and  when  the  7lh 
day  of  that  month  had  arrived  the  appel- 
lant filed  his  aflidnvit  and  motion  forKueh 
continuance,  In  which  It  was  shown  that 
appellant  was  chained  with  having  felo- 
niously caused  the  death  of  his  wife,  Hut- 
tie  B.  Pettit,  by  administering  to  her  a 
certain  poisonous  drug,  called  "strych- 


nine," at  afflant*H  borne.  In  Shawnee 
Mound,  Tippecanoe  county,  Xnd.  That 
afBant  and  one  Elma  0.  Whitehead  were 
jointly  indicted  for  the  murder  of  snid 
Hattle  Pettit.  That  they  severed  in  their 
defense,  and  afterwards  a  nolle  prosequi 
was  entered  In  said  cause  against  said  El- 
ma C.  Whitehead  In  the  Tippecanoe  circuit 
court,  and  the  said  ease,  as  to  her.  was 
then  ended.  That  affiant  Is  not  guilty  of 
tbe  crime  charged  agnlnst  him,  and.  If 
he  can  have  a  reasonable  time  given  him 
to  secure  tbe  attendance  of  hla  witnesses 
at  the  triul  of  this  caose,  he  will  be  able 
to  prove  his  Innocence,  and  that  be  can- 
nut  safely  go  to  trial  In  this  case,  at  this 
term  of  court,  tiecanse  oTthe  absence  of  an 
important  end  material  witness,  Emellne 
C.  Ford.  That  he  was  married  to  his  said 
wife  on  January  27, 1881,  in  the  state  of 
New  Tork.  That  one  child  was  born  to 
them  of  their  said  marriage.  That,  for 
about  six  months  after  their  marriage, 
affiant  and  wife  llve<l  at  and  near  West 
Monroe,  N.  T.,  and  for  the  next  hIx  years 
they  resided  In  St.  Joseph  county,  Ind. 
That  affiant  and  wife  came  from  St.  Jo- 
seph ctiunty  to  Shawnee  Mound,  Tippeca- 
noe county,  Ind.,  to  reside,  and  resided 
there  from  that  time  unfit  the  death  of  hts 
paid  wife.  That  said  Mrs.  Ford  now  re- 
sides, and  for  more  than  10  yeare  Inst  past 
has  resided.  In  the  city  of  South  Bend,  St. 
Joseph  county,  Ind.,  but  is  now  tempora- 
rily away  from  borne,  on  a  visit  at  East 
Portland,  Or.  That  said  Mrs.  Ford  Is  the 
aunt  of  said  Hattle  E.  Pettit,  and  was  for 
a  long  time  ulmost  a  member  of  affiant's 
fsnilly.  That  the  relatiunn  between  Mrs. 
Ford  and  affiant's  family  were  of  tbemost 
intimate  character,  and  that  Hhe  was  a 
warm  Mend  of  affiant's  wife.  That  when 
affiant  and  wife  came  to  Indiana,  In  July, 
18SI,  they  went  to  the  home  of  Mrs,  Ford, 
and  remained  there  until  some  time  in 
August  following,  when  they  secured 
rooms  about  three  blocks  from  the  hums 
of  Mrs.  Ford;  and  from  that  time,  during 
all  the  time  they  lived  In  South  Bend,  Mrs. 
Ford  was  frequently  at  attlant's  home, 
and  affiant  and  family  frequently  at  Mrs. 
Ford's.  That  Mrs.  Ford  frequently  saw 
affiant  and  wife  together,  and  thnt  she  Is 
familiar  with,  and  knows,  tbe  relHtlons 
that  existed  between  affiunt  and  ills  wife, 
the  manner  In  which  he  treated  his  wife, 
and  her  conduct  towards  him.  That  in 
May,  1889,  Mrs.  Ford  vIMted  affiant's  fam- 
ily at  Shawnee  Mound,  and  affiant's  wife 
visited  In  South  Bend  In  June,  1889,  and 
shortly  before  hsr  death,  and  was  fre- 
quently nt  Mrs,  Ford's  home,  and  that 
Mrs.  Ford's  knowledge  and  menns  of  ot}- 
servation  of  the  conduct  and  relations  be- 
tween affiant  and  his  wirecuiitinueddown 
to  the  time  of  the  death  of  Mrs.  Pettit. 
That  It  will  be  claimed  by  the  state  npon 
this  trial  that  the  married  life  of  affiant 
and  bis  wife  had  not  been  hiippy.and  that 
affiant  did  not  love  his  wife;  that  on  the 
day  of  her  death  the  conduct  of  affiant 
was  unseemly,  unnatural,  und  showed  an 
indifference  to  the  death  ot  bis  wile;  that 
he  was  on  said  day  under  the  Influence  of 
Intoxicants.  And  for  thepurposeofshow- 
lug  a  motive  for  the  commission  of  said 
crime  tbe  state  will  claim  that,  prior  to 
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tbe  deatb  of  his  wife,  afflaot  had  become 
Infatuated  wltb  tbe  said  Elma  C.  Wblte- 
head.  and  bad  ceased  to  love  bis  nald  wife, 
and  desired  to  be  rid  of  ber.  And  affiant 
swears  tbat  said  matters  are  not  true. 
Tbat  affiant  expects  to  prove  by  said  Mrs. 
Ford,  and  she  will  so  testify,  tbat  abe  had 
the  aforesaid  means  of  knowledge  of  the 
relations  existing  between  afBaotand  wife, 
and  of  their  conduct  towards  each  other; 
that  she  bad  a  personal  knowJedKe  of  the 
manner  In  which  affiant  treated  bis  wife 
durinsr  all  of  bis  married  life,  and  of  the 
conduct  of  bis  said  wife  towards  affiant; 
and  tbat  affiant  at  all  times  treated  her 
In  a  kind,  loving,  and  affectionate  man- 
ner, and  their  conduct  was  at  all  times 
kind,  loTlng,  and  affectionate  towards 
each  otber;  tbac  affiant  and  bis  said  wife 
did  love  each  other,  and  that  affiant  and 
his  wife  frequently.  In  her  presence,  spoke 
of  each  other  In  a  loving  manner,  and  fre- 
quently usf'd  terms  of  endearment  towards 
each  other,  and  that  affiant  always  spoke 
of  bis  said  wife  In  terms  of  pra  Ise,  and  never 
foond  faolt  with  tbe  conduct  of  bis  said 
wife.  Tbat  said  Mrs.  Ford  arrived  at  af- 
fiant's home,  at  Shawnee  Mound,  on  tbe 
day  of  the  death  of  affiant's  wife,  and  re- 
mained there  until  themorning  following; 
and  said  Mrs.  Ford  will  testify  that  during 
most  of  said  time  she  was  In  tbe  presence 
of  this  affiant,  and  frequently  conversed 
with  him,  and  bad  abondant  opportuni- 
ties to  observe  the  appearance  and  con- 
duct nf  affiant,  and  tbat  the  appearance 
and  conduct  of  affiant  at  anld  time  was 
natural  and  becoming,  and  was  tbat  of 
a  devoted  tausband,  and  that  be  was  not 
under  the  Influence  of  Intoxicants  darinar 
aaid  time.  And  affiant  swears  that  the 
facts  which  will  be  testified  to  by  said 
Mrs.  Ford  are  true.  Tbat  it  will  be 
claimed  by  the  state  upon  said  trial  tbat 
affiant's  conduct  and  relations  wltb  the 
said  Elma  C.  Whitehead  on  tbe  day  of  his 
wife's  death  were  unbecoming,  and  too 
Intimate,  but  thatthe  same  are  not  true, 
and  tbat  Mrs.  Ford  will  testify  that, 
from  tbe  time  of  her  arrival  at  Shawnee 
Moand,  she  (Mrs.  Ford)  occupied  a  room 
directly  opposite,  and  but  a  few  feet  dis- 
tant from,  tbe  room  occupied  by  affiant, 
and  that  no  one  could  approach  the  oppo- 
site room  without  attracting  the  atteu- 
lion  of  Mrs.  Furd  thereto,  and  tbat  during 
ber  stay  at  the  residence  of  affiant  she  was 
In  and  about  tbe  house  at  all  hours,  and 
that  she  witnessed  nothing  unbeooniliig 
or  too  Intimate  In  affiant's  manner  or  de- 
portment towards  Klma  O.  Whitehead. 
That  tbe  state  will  claim  on  said  trial 
that  the  appearance  of  affiant's  wife  after 
death  indicated  terrible  suffering,  and  her 
body  and  hands  were  drawn  into  a  posi- 
tion tbat  was  nDnntnrnl.and  such  as  gen- 
erally follows  a  deatb  caused  hy  strych- 
nine; but  the  affiant  says  the  same  Is  not 
true,  and  that  snid  Mrs.  Ford  will  testify 
that  she  saw  the  face,  body,  and  hands  of 
affiant's  wife  alter  death,  and  tbat  there 
was  nothing  unnatural  about  the  appear- 
ance or  position  of  ber  face,  hands,  and 
body.  That  one  of  the  important  and 
material  questions  on  the  trial  of  this  case 
will  be  whether  safd  Hattie  E.Pettlttflok 
or  was  given  strychnine  ahortly  before 


her  deatb,  and,  if  so,  whether  It  waa  given 
or  taken  accidentally.  That  affiant  will 
claim  OB  said  trial  tbat  his  wife  had,  prior 
to  her  death,  scatteredstrychnlne  through 
the  cupboardH,  closets,  and  dishes  of  ber 
house  for  tbe  purpose  of  driving  away 
rats,  and  tbat,  If  she  took  or  was  given 
strychnine,  it  waa  given  or  taken  aecU 
dentally.  That  It  will  appear  In  the  evi- 
dence on  safd  trial  that  a  cat  and  two 
dogs  were  poisoned  at  affiant's  house,  at 
Shawnee  Mound,  during  his  wlfe'sllfetlme, 
with  strycbnlne,  and  tbat  the  state  will 
claim  tbat  affiant  administered  said  poison 
to  said  cat  and  dogs  by  way  of  experi- 
ment, so  as  to  otiserve  theeffeetsofstrycb- 
nlne;  but  affiant  says  be  did  not  adminis- 
ter said  poison.  That  be  expects  to  abow 
hy  said  Mrs.  Ford  that  affiant's  house,  at 
Shawnee  Mound,  was  ovei-run  with  rats, 
and  tbat  Mrs.  Fettlt  obtained  and  used 
strychnine  to  rid  the  premises  of  said  rata; 
that  Mrs.  Pettit  told  Mrs.  Ford  on  her 
visit  at  Shawnee  Mound  abouttbeeatand 
dog  having  been  polaoned,  and  that  she 
(Mrs.  Pettit)  had  poisoned  them  herself.  In 
her  efforts  to  rid  tbe  bouse  of  rats,  and 
told  Mrs.  Ford  of  tbe  way  she  had  scat- 
tered tbe  poison  about  her  bouse,  and 
that  Mrs.  Ford  said  to  her  tbat  that  was 
a  dangerous  way  to  rid  herself  of  the  ver- 
min. That  Mrs.  Ford  will  testify  that 
about  the  14th  of  June,  1889,  Mrs.  Pettit 
went  to  South  Bend  on  a  visit,  and  during 
that  visit  Mrs.  Pettit  told  Mrs.  Ford 
about  the  second  dog  having  been  poi- 
soned, whlcb  poison  Mrs.  Pettit  hernelf  bad 
set  out,  and  that  she  (Mrs.  Pettit)  also 
told  Mra,  Ford,  during  this  visit,  tbat  she 
had  ocattored  atrycbnuie  In  different  parts 
of  the  bouse  Just  before  leaving  home  on 
this  last  visit,  last  before  her  death,  and 
that  Mrs.  Ford  expressed  a  fear  thatsnrae 
of  tbe  family  would  getsomeof  tbe  poison. 
That  another  material  question  In  this 
trial  will  be  whether  affiant's  wife  died 
from  acute  malarial  poisoning  or  otbw 
causes,  and  that  It  Is  necessary.  In  order 
to  determine  this  question,  to  ascertain 
the  condition  of  Mrs.  Pettlt's  health  before 
her  death,  and  that  affiant  expects  to 
show  tbat  Dr.  J.  W.  Yeager,  the  physician 
who  attended  Mm  Pettit  during  her  last 
Illness,  frequently  stated  that  she  was 
suffering  from  malarial  poisoning,  and 
aaid  Dr.  Yeager  gave  a  certificate  to  the 
board  of  health  that  Hattie  E.  Pettit  died 
ofmnlarial  poisoning;  but  tbat  affiant  Is 
informed  tbat  said  Dr.  Yeager  now  in- 
tends to  testify  on  this  trial  that  Hattie 
E.  Puttlt  didnotdleot  malarial  poisoning, 
hut  from  strychnine  poisoning.  Tbat  It 
Is  therefore  Important  for  affiant  to  prove 
that  his  wife  was  suffering  from  malaria. 
That  affiant  will  have  medical  witnesses 
on  said  trial,  and  is  informed  and  believes, 
and  BO  states,  that  tbe  state  will  have 
medical  witnesses  on  said  trial,  and  that, 
to  enable  him  to  propound  hypothetical 
questions  to  said  witnesses,  and  thereby 
obtalu  the  opinions  of  aald  witnesses  as 
to  whether  bis  wife  did  die  from  malaria 
poisoning.  It  Is  necessary  and  material  for 
him  to  show  and  prove  the  condition  of 
his  wile's  health,  and  the  ailment  she  was 
complaining  of,  at  and  Just  prior  to  her 
deatb,  and  tbat  affiant  expects  to  prove 
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by  Mra.  For<l,and  she  wUI  ao  batl^.tbat. 
while  on  ber  last  tIbU  to  Mrs.  Ford,  Mrs. 
Pettlt  stated  to  her  (Mra.  Ford)  that  she 
bad  not  felt  well  all  aprlofc.  andtbat  a  few 
daya  before  Mrs.  Pettit'a  return  bume, 
■taortly  before  ber  deatb^Hhe  complained  of 
not  teelInK  well. and  then  complained  ofex- 
Istlns  dizzlDeaaand  pains  in  ber  back,  liead, 
and  neck;  and  tbat  affiantcan  prove  theae 
facta  by  uo  other  wltnoas  than  Mrs.  Fcrd. 
Tbat  the  aaid  symptoina  are  syiuptoms  of 
malaria,  and  that  the  medical  wltneaftea 
produced  at  aaid  trial  will  ao  testify. 
Tbat  It  wilt  be  claimed  by  the  state,  aa 
aOiant  la  Informed  and  l>elievea,  tbat  the 
taking  of  bis  wife's  remains  to  New  York 
state  to  be  borled,  on  tbe  day  following 
ber  death,  was  hasty  and  unnatural,  and 
done  to  conceal  the  comraiasion  ol  tbe 
crime  charged.  Tbat  affiant  expects  to 
prove  by  said  Mrs.  Ford,  and  thatahe  will 
so  teatily  if  produced  &a  a  witness,  that 
afQant  nud  Mrs.  Ford  bad  a  conversation 
reKarding  tbls  matter,  and  affiant  stated 
tbat  his  wife,  on  tbe  Sunday  before  her 
death,  requested  tbat  1!  she  should  die  she 
flbould  be  buried  by  the  side  of  her  lather, 
and  that  Mrs.  Ford  said,  aad  will  ao  tes- 
tify, tbat  he  owed  more  to  afflant'a  fami- 
ly than  to  any  one  else,  and  tbat  heehould 
take  tbe  remains  to  New  York  as  soon 
as  possible,  as  tbe  weather  was  very 
warm,  and  tbat  with  tbe  best  of  care  the 
body  would  nut  keep  long,  and  tbat  the 
remains  ought  to  look  as  natural  as  pos- 
aible,  for  the  friends  in  New  York  to  see. 
Tliat  the  elate  will  claim  that  the  pack- 
ing of  tbe  trunks  by  Mrs.  Whitehead  for 
himself  and  rhild,  for  tbeir  trip  to  New 
York  with  the  body  of  hla  wife,  was  un- 
natural, and  showed  an  improper  relation 
between  them.  Tbat  Mrs.  Ford  will  tes- 
tify that  afflantsaid  to  Mrs.  Whitehead, 
in  Airs.  Ford's  presenco,  tbat  as  she  (Mrs. 
WhUehead)  knew  where  everything  wan, 
Rbe  should  pack  hisUttle  daughter's  trunk, 
and  things  to  be  taken  cast,  as  ehe  was 
to  remain  in  New  York  with  her  aunt,  and 
thu  t  moat  of  little  Dine's  clotbes  were  tak- 
en to  tbe  room  where  Mra.  Ford  and  Dine 
were,  and  there  packed  by  Mrs.  White- 
head. That  the  state  will  also  claim  that 
the  telegrams  affiant  sent  to  relatives  and 
friends,  announcing  bis  wife's  death,  were 
unnatural  and  untrue,  and  that  Mn*.  Kurd 
will  testify  that  Hald  telegrams  were  pre- 
pared and  read  over  to  ber,  and  talked 
over  with  ber,  before  they  were  sent  tu 
the  telegraph  office.  That  affiant  caused 
a  Rubpteaa  to  be  issned  by  the  clerk  of 
Montgomery  county  on  September  6,  IttSO, 
and  sent  to  the  sheriff  of  St.  Joseph  coun- 
ty, for  said  Mrs.  Ford,  a  copy  of  which 
subpcena  and  return  of  the  sheriff  la  set 
out  In  tbki  affidavit.  That  said  subpoena 
was  Issued  and  sent  to  St.  Joseph  county, 
where  Mrs.  Ford  resides,  mure  than  30 
days  before  tbe  time  this  case  waa  set  for 
trial,  and  tbat  afflantatthnttlmebcllsved 
that  said  Mra.  Ford  was  in  South  Bend, 
and  tbat  said  subpoena  would  be  served, 
and  that  sbe  would  be  present  et  tbe  trial 
at  tbiB  term  of  court.  That,  a  lew  days 
after  said  subpoena  was  sent,  be  tearaed, 
fur  the  first  time,  that  Mrs.  Ford  was 
nwayfrom  home,  and  affiant  wrote  to 
the  sheriff  of  St.  Joseph  county,  asking  If 
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the  subpoena  had  been  aerred,  and,  If  not, 
why  nut,  but  that  said  aubpfena  was  not 
returned  until  September  19,  1890;  and 
tbat  he  Is  Informed  and  believes  tbat  Mrs. 
Ford  left  home  shortly  before  the  subpie- 
na  was  lasued.  That  he  then  caused  a 
letter  to  be  written  to  South  Bend  to  as- 
certain  when  Mra.  Ford  would  return, 
wbereshe  was,  and  where  a  letter  would 
reach  her,  and  was  advised  she  would 
probably  not  be  home  until  late  In  thefall, 
and  that  thereupon  he  (affiant)  caused  a 
letter  to  be  written  to  Mrs.  Ford,  stating 
that  tbe  case  waa  set  for  trial October8tb, 
and  asking  tbat  sbe  return  for  said  trial, 
'and  asking  tbat  sbe  telegraph  immediate- 
ly opoD  receipt  ol  said  letter  wbecber  or 
not  sbe  would  be  present,  and  tbat  said 
letter  waa  written  immediately  upon  re- 
ceiving Mrs.  Furd's  exact  addresa,  and  on 
September  25,  1K90,  aa  affiant  la  Informed 
and  believes,  and  that  said  letter  was,  aa 
affiant  Is  informed  and  believes,  plared  in 
ao  envelope,  stamped,  sealed,  and  ad- 
dressed to  the  address  given  lilm,  and 
placed  in  tbe  post  office  atLafayette.Ind., 
bat  thatoo  letter  or  telegram  orwordwaa 
received  from  Mra.  Ford  In  answer  to  said 
letter,  as  affiant  la  informed  and  believes. 
That  affiant  bad  nolnformatlon  tbatMrs. 
Ford  was  away,  or  that  she  waa  going 
away.  Tbat  lila  counsel  saw  Mra.  Ford 
belure  aaid  subpcena  was  Issned,  and 
talked  with  ber  regarding  the  facts  to 
which  abe  would  testify,  and  that  she  did 
not  advise  said  counsel  that  Ahe  was  go* 
ing  awny.  That  sbe  knew  she  was  ex- 
pected to  testify  as  a  witness  tu  tbe  facts 
set  out  herein,  and  promised  said  counsel 
to  attend  tbe  trial  ol  thla  cause,  and  that, 
Immediately  upon  hearing  that  she  waa 
away  from  home,  affiant  set  about  en- 
deavoring to  have  ber  return  to  this  trial. 
Tbat  affiant  Is  informed  and  believes  that 
said  Mrs.  Ford  Is  simply  awa;  temporari- 
ly, and  will  return  home  In  a  short  time; 
but  that  since  tbe  Issuing  of  said  subpoena 
he  has  learned  that  she  will  not  return 
before  about  the  last  of  NoTt>mber  next. 
That  he  cannot  state  the  exact  timeof  her 
return,  but  tl|Bt  be  can  obtain  ber  preS' 
ence  at  the  next  term  of  this  court.  That 
affiant  la  a  poor  person,  without  means, 
confined  in  Jail  since  December.  18^,  and 
has  done  all  he  can  to  procure  the  pres- 
ence of  said  Mrs.  Ford  as  a  witness  at  this 
trial.  Tbat  tbe  abs  tnce  of  aaid  Mrs.  Ford 
has  not  been  procured  by  any  net  or  con- 
nivance of  this  defendant,  nor  by  otbem 
nt  his  request,  nor  with  his  kunwledse  nr 
consent.  Tbat  said  witnesa  will  tentifyto 
tbe  fdcts  hereinbefore  stated,  and  tbat 
affiant  believes  tbem  to  be  true,  and  tbat 
he  is  unable  to  prove  said  facte  by  any 
other  witness  whose  testimony  can  be  aa 
readil.v  procured. 

Counsel  for  the  appellee  inform  us  tbat 
the  continuance  waa  denied  on  two 
grounds:  "First, because  tlieaffidavlt  did 
not  show  tbat  the  testimony  of  the  wit- 
ness would  be  material  or  competent; 
and,  second,  because  It  did  not  show  due 
diligence  to  procure  the  testimony  of  the 
witness, "  Tbesfl  grounds  of  objection  to 
tbe  affidavit,  counsel  for  appellee  ably  en- 
deavor to  maintain,  bnt  we  find  It  unr 
duty  to  dissent  from  tb^r  eontentlan  as 
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to  each  ob]ecMon.  It  will  be  observed 
that  the  affldarlt  aDticipateu  tbe  line  to 
be  pursued  by  the  proeecotlon  la  aeeklng 
a  cuuvictlon,  anU  that  the  line  so  antlfi- 
pated  was  that  Mrs,  Pettit  died  from 
strychnia  polHonlnti:;  tliat  the  deadly  drug 
was  administered  by  appellant,  that  bia 
motive  was  in  the  loss  of  affection  for  his 
wife,  and  the  poBsesslon  of  an  infataatiun 
fur  Mrs.  Whitehead.  Each  of  tbe  elements 
of  tbe  case  an  anticipated,  It  was  further 
anticipated,  was  in  part  to  be  estab- 
lished by  various  facts  and  circumstances 
claimed  by  the  prosecution  to  exist.  As 
to  each  ot  such  facts  and  circumstances,. 
It  was  tbe  right  of  tbe  appellant  to  offer 
proper  evidence  In  dnnial  or  in  explana- 
tion, or  to  raise  a  reasonable  doubt.  He 
was  required  to  anticipate  the  case  ot  tbe 
state,  and  to  prepare,  as  far  as  possible, 
his  evidence  to  meet  It.  Jf  any  part  of  bis 
evidence  was  temporarily  beyond  the  ju- 
risdiction of  tbe  court,  his  only  remedy 
was  to  apply  tor  a  continuance;  and  It.  In 
his  appllration,  he  showed  all  that  tba 
statute,  required  of  him,  no  discretion  of 
tbecourt.no  misjudgment,  no  misappre- 
hension of  tbe  facts  stated,  could  deprive 
him  of  such  continuance.  While  we  can- 
not, for  thu  purpose  of  jad^ing  of  the  sufll- 
ciency  of  his  affidavit,  go  to  the  evidence 
to  learn  whether  lie  correctly  anticipated 
the  case  to  be  relied  upon  by  tbe  prosecu- 
tion, and  while  tbe  lower  court  was  re- 
quired to  consider  the  motion  upon  the 
facts,  alone,  as  stated  in  the  affidavit,  we 
have  looked  Into  the  evidence  to  learn  If 
he  was  harmed  by  the  ruling.  We  And, 
□  nt  only  that  he  correctly  anticipated  the 
elements  ol  tbe  ease,  bat  be  correctly  an- 
ticipated, in  many  respects,  the  evidence 
which  would  be  offered  to  sustain  such 
elements;  and,  if  tbe  evidence  of  the  ab- 
sent witness  was  proper  for  any  of  the 
purposes  we  have  mentioned,  be  has  been 
hsrmed  by  tbe  dental  of  his  application. 

One  clrcarastance  nllet^ed  to  bare  been 
relied  upon  by  tbe  state  was  tbat  of  tbe 
appearance  of  the  body.  Tbe  hands  and 
face  of  the  i-emalns  of  Mrs.  Pettit  were 
drawn  out  of  natnral  position,  and  there- 
by  indicated  the  unnatural  condition  which 
follows  a  death  caused  by  strychnine. 
The  affidavit  stated  that  the  absent  wit- 
ness would  "testify  tbat  she  saw  the  face, 
body,  and  hands  of  afflnnt's  wife  after 
deatb,  and  tbat  there  was  notbine  unnat- 
ural about  the  appearance  or  position  of 
tbe  face,  hands, and  body."  The  onlyrea- 
son  Klven  by  the'  state  tor  tbe  exclusion 
of  this  statement  Is  that  it  Is  not  a  state- 
ment of  Incta,  bat  Is  a  mere  conclusion. 
As  to  whether  tbe  hands,  face,  and  body 
were  unnatural  in  appearance  or  position 
became  an  Important  circumstance,  and 
one  afterwards  proven  and  relied  upon  by 
the  appellee.  How  should  the  nonexist- 
ence of  such  condition  be  proven,  if  nut  by 
a  statement  that  there  was  nothing  un- 
natural in  tbe  appearance  or  position  of 
theface,hands,and  body?  Tobavestated 
that  tbe  hands  were  straiKbt,  or  that  tbe 
face  was  not  dlst'ortcd,  or  that  tbe  body 
was  not  out  of  line,  would  have  been,  as 
to  eacb,  but  a  mere  coaclnalon,  In  the 
same  sense  tbat  tbe  evidence  proposed 
would  taave  hwu  a  eoneluRion.  Tbe  exist- 


ence of  unnatural  conditions  may  admit  (d 
detail  iu  givlag  descriptive  facts,  but  the 
absence  of  such  condition  can  best  he 
proven  In  negative  form,  and  not  by  de- 
tailing those  conditions  which,  being  pr«8* 
ent,  leave  the  Inference  uf  an  absence  of 
the  condition  claimed  to  be  presf^nt.  This 
must  be  true  )n  alt  inriDirlea  involvinfr 
matters  of  common  observation.  If  it 
were  otherwise,  it  could  be  objected  tbat 
a  condition  of  darkness  could  not  be 
proven  except  by  showing  tbe  absence  of 
light,  cold  could  not  be  shown  except  by 
proving  the  aboeoce  of  heat,  and  tbat  a 
color  might  not  he  identified  except  by 
proof  of  Its  constituent  sbades..  All  are 
subject  to  the  objection  tbat  they  are  coa- 
cluslons,  If  the  proof  offered  Is  objectiona- 
ble, and  any  of  the  methods  su^ested  tor 
proving  the  conditions  supposed  would 
be  subject  to  the  same  nb}ection,  and 
therefore  no  method  of  proving  any  such 
fact,  however  lmport>tnt,  could  be  treed 
from  aneta  objection.  The  value  of  the  neg- 
ative fact,  and  tbe  Impracticalilllty  of  ea- 
tabllsblng  it  by  positive  or  afSrmative 
tacts,  render  the  denial  of  Its  existence  nec- 
essary. This  may  not  be  the  rule  where 
the  negative  fact  is  the  subject  of  special 
learning  or  scientific  knowledge,  hut  it 
must  be  the  rule  where  such  fact  Is  a  mat- 
ter of  common  obserrntion,  and  within 
the  knowledge  alike  of  the  learned  and 
unlearned. 

As  another  material  question  upon  tbe 
trial,  it  was  alleKwi  that  the  prosecution 
would  offer  evidence  tending  to  show  a 
death  by  strychnine  poisoning,  and  that 
the  absent  witness  would  testify  that 
after  the  14th  day  of  .7une,1888,  and  before 
the  alleged  poisoning,  Mrs.  Pettit  had 
stated  to  tbe  witness  that  she  (Mrs.  Pet- 
tit) had  not  felt  well  all  spring,  and  that 
only  a  tew  days  before  her  death  she  had 
furthercomplaioed  of  then  nut  feeling  w?ll, 
and  of  existing  dlzzlneRs,  and  pains  in 
her  bacl{,  head,  and  neck.  The  relevancy 
of  this  evidence  was  shown  by  the  state- 
ment that  the  conditions  so  complained  of 
by  Mrs.  Pettit  were  symptoms  of  malaria, 
and  that  medical  witnesses  would  so  tes- 
tify upon  the  trial;  further,  that  both  he 
and  the  appellee  would  produce  medical 
wltucBses  upon  the  trial,  and  tliat  he  must 
secure  this  evidence  tn  be  enabled  to  sub- 
mit such  symptoms  in  the  hypothetical 
questions  to  be  propounded  to  sncb  wit- 
nesuea,  and  thereupon  obtain  opinions  as 
to  whether  death  was  the  result  of  strych- 
nine, or  malarial  pcisonlng.  All  that  is 
claimed  by  tbe  appellee  ngalnst  this  evi- 
dence is  tbefollowlog:  "In  order  to  show 
that  it  was  material  to  inquire  into  tbe 
question  of  malaria  at  all,  it  was  neces- 
sary that  appellant  shoidd  allege  Id  his 
athdavitthat  Mrs.  Pettit  died  from  that 
cause,  and  not  from  strychnia,  as  allpRcd 
in  the  indictment.  This  Is  not  claimed  In 
the  affldavit.  and  it  Is  very  evident  that  a 
person  suffering  from  malaria  may  bo 
murdered  by  the  felonious  administration 
of  strychnia,  as  well  as  a  person  in  good 
health.  He  says  he  wishes  to  propound 
hypothetical  questions  to  experts  on  this 
piitnt,  but  does  not  allejte  that  any  one  of 
them  will  testify  that  the  symptoms  of 
the  ailment  from  which  she  died  were 
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thoM  of  malaria.  For  all  that  !b  sbowD 
by  the  affldavlt,  the  experts  may  have  an- 
swered thattbey  werenottheByinptomsor 
malaria."  It  was  not  esseutlal  to  the  ma- 
teriality of  the  offered  evidence  that  It  he 
Bbown  that  Mm.  E>ettlt  died  of  malarial 
pi>]8oniDfr,  and  not  from  atrychnla.  Con- 
BlderinK  the  Rufficiency  of  tlie  affidavit  In 
tblB  rftapect,  the  evidence  offered  may  be 
viewed  ns  If  the  witneea  were  before  the 
coarton  behalf  of  tbe  defendaat.  If  tbe 
evidence  tended  to  show  a  death  from 
malarial  potaonini;.  It  was  admissible. 
Whether  it  wan  siitfltient  to  Drove  snch 
death  was  n  question  of  Ita  weight,  and 
not  of  its  admlHfllblUty.  Its  weight  was  a 
qneatlon  fur  the  Jury,  and  it  wan  not  nec- 
eesary  that  It  should  be  found  that  death 
resulted  from  malarial  poisoning,  but  It 
was  qalte  sufficient  )f  from  it  tbe  Jury 
ahuuld  entertain  a  reasonable  doubt  as  to 
tbe  death  from  strychnia.  Connsel  are 
mlBtaken  in  the  aseertion  that  It  does  not 
appear  that  the  experts  would  testify  that 
the  symptoms  proposed  to  be  proven 
were  those  of  malaria. 

&  further  abowinic  was  that  tbe  appellee 
would  rely  upon  testimony  that  on  the 
day  of  his  wile's  death  the  appellant  was 
under  the  inflaonee  of  tntoxlcaots,  as  a 
circumstaoce  Indicating  a  want  of  respect 
for  her,  and  as  evincing  an  Indtfferentte  to 
her  death.  The  opportunities  of  tbe  ab- 
sent witness  to  know  of  his  conduct  on 
tbe  day  of  the  wife's  death  were  shown, 
and  It  was  alleged  that  she  would  testify 
that  hlaeonductwas  not  unbecoming,  and 
that  he  was  not  under  the  Influence  of  In- 
tuzicantfi.  To  this  question  the  appellee 
has  made  no  arf;nment,  and  the  appel- 
lant hut  Bu^Kests  the  admissibility  of  the 
propnsed  evidence  In  contradlctlim  of  a 
witness  who  testified  for  tbe  appellee  that 
oo  that  occasion  the  defendant  was  Jolly, 
and  she  believed  him  onder  tbe  influence 
of  liquor.  If  the  evidence  of  tbe  appellee's 
witness  was  competent,  the  eontradlctluD 
proposed  was  equally  competent,  and, the 
evidence  Imvlng  been  admitted,  the  pro- 
posed evidence  could  not  have  been  re- 
jected, if  for  no  other  reason  than  that 
one  Introduclnfc  incompetent  evidence 
cannot  object  that,  baTing  opened  tbe 
door  to  the  admission  of  such  evidence, 
bis  adversary  avails  hlmaelf  of  the  same 
privileKC.  But  we  may  not  bold  the  pro- 
posed evidence  material  by  searching  the 
record  beyond  the  affidavit.  We  can  only 
say  that  a  reference  to  the  record  tails  to 
disclose  that  tbe  appellant  was  not 
harmed  by  tbe  refusal  of  bis  application. 
Regardlnic  the  question  of  the  matsriafity 
of  the  evidence  proposed  as  waived,  ez- 
ceptlnK  in  so  far  as  It  would  have  contra- 
dicted evldenre  not  subject  to  our  Inspec- 
tion, we  do  not  pass  upon  the  question. 

One  of  tbe  vital  elements  of  tbe  appellee's 
case,  in  fact, and  in  tbe  ajitlclpathm  of  the 
appellant,  as  alleged  la  bis  affidavit  for 
a  continuance,  was  that  the  appellant  en- 
tertained no  affection  for  hie  wife,  and 
much  of  the  evidence  proposed  was  com- 
petent and  material  upon  this  question. 
The  relationship  of  Mrs.  Ford  to  Mr.  and 
Mrs.  Pettit,  the  acquaintance  and  asso- 
ciation shown,  gave  her  peculiar  knowl- 
edge ol  tbe  treatment  by  Pettit  of  bis  wife. 


Counsel  for  appellee  concede  that  evidence 
of  the  character  proposed  was  competent 
upon  the  qoestion  of  motive,  but  they  say 
that  the  facts  alleged  show  no  oppor< 
tunlty  to  know  anything  of  Ms  treatment 
of  her  for  two  years,  while  the  Pettlts 
resided  at  Shawnee  Moond,  excepting 
that  period  covered  by  the  visit  of  un- 
known duration  which  was  paid  by  Mrs. 
Ford  to  tbe  Putllts  in  May,  1889.  The 
affection  entertained  by  bim  for  bis  wife 
during  the  six  years  of  bis  renldence  in 
Sontb  Bend,  and  his  treatment  of  her  dur- 
inu:  tbe  visit  of  Mrs.  Ford,  however  short 
that  visit,  were  proper  elrcnmstancee  to 
go  to  the  Jury,  and  their  weight  was  not 
a  question  for  the  court.  If  the  witness 
had  not  seen  the  Pettlts  daring  tbe  last 
two  years  of  Mrs.  Petttt's  life,  It  was 
proper  to  prove  his  affection  for  his  wife 
before  locating  at  Shawnee  Moand.  that 
the  Jury  might  weigh,  with  the  other  evi- 
dence, tbe  presumption  of  a  continuation 
of  that  relation  which  bad  existed  prior 
to  that  period.  It  was  only  upon  this 
theory  that  the  appellee  was  permitted  to 
prove  by  tbe  witness  Hickman  vonversa. 
tlons  with  Pettit  lo  1883  as  to  his  neglect 
of  bis  wife,  and  his  agreeing  with  his 
mother  and  Bister  iu  their  controversies 
with  his  wife. 

We  have  shown  safficlently  the  error  in 
holding  that  the  proposed  evidence  was 
not  material,  and  It  remaios  to  determine 
whether  it  was  shown  that  the  appellant 
was  diligent  In  his  eDorts  to  procure  tbe 
evidence  of  tbe  witness  before  applying  for 
the  continuance.  Tbe  subpoena  was 
Issned  .and  sent  to  the  proper  sheriff  on 
tbe  5th  of  Sept«mber,  1800,  more  than  80 
days  before  tbe  day  set  for  the  trial. 
Within  a  few  days  be  learned  that  tbe  wlt< 
ness  was  away  from  home,  and  he  there* 
□pon  wrote  to  the  sheriff  to  learn  If  she 
had  been  served  with  said  writ.  That  on 
tbe  10tb  day  of  September,  tbe  writ  was 
retomed  not  nerved.  That  thereupon  be 
took  steps,  by  writing,  to  learn  her  where- 
abocts.  and  as  to  when  she  would  return, 
and  where  a  letter  would  reach  her.  That 
Immediately  npon  receiving  the  informa- 
tion sought,  and  on  the  :!5th  day  of  Sep- 
tember, be  wrote  to  her  at  East  Portland, 
Or.,  where  she  was  visiting,  and  urged  her 
to  return  for  the  trial,  and  reqneating  an 
answer  by  telegraph.  It  thus  appears 
that  he  first  learned  her  wher«abnntB  on 
tbe  25th  day  of  September.  Up  to  this 
point  there  Is  little  room  for  the  charge 
of  negllgeuce.  He  wascertalnly  as  diligent- 
as  could  reasonably  be  required.  But  ap- 
pellee's euunsel  urge  that  be  should  have 
procured  an  order  of  coort  for  the  taking 
of  her  depneltlon,  and  then  bave  proceed- 
ed to  Bast  Portland,  and  secured  her  testi- 
mooy.  Taklne  the  time  necessary  in  pre* 
paring  for  such  mission,  giving  the  re- 
quired notice,  and  In  reaching  that  dis- 
tant point,  omitting  the  Intervening  two 
Sundays,  and  taking  the  deposition,  and 
returning  It  for  filing  at  least  one  day  be- 
fore the  day  on  wbich  tbe  cause  stood  for 
trial,  would  bave  required  extraordinary 
diligence,  if  not  iroposslble  baste.  The 
coort  knew  Judicially  that  the  distance  to 
East  Portland  from  Crawfordsvllle  was 
lt^9  miles,  and  that  by  tbe  ordinary 
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coarse  and  methods  of  travel  it  required 
witbio  a  tew  hours  of  five  days  between 
the  two  points,  or  at  least  nine  days'  con- 
tlnudos  travel.  In  vising  to  and  retoriiing: 
from  East  Portland.  1(  notice  of  the  tak- 
InR  of  depositloDS  could  have  been  given 
on  the  25tb  day  of  September,  the  day  u! 
the  discovery  of  the  whereabouts  of  the 
abspnt  witness,  and  excluding  the  day  of 
the  elvlns  of  notice,  and  one  of  the  two 
Sundays  interrening  between  that  date 
and  Octotwr  7tb,  the  day  upon  which  the 
deposition  was  niqalre  to  be  filed,  and 
hut  ten  days  remained  In  which  to  so  to 
Portland,  secure  the  attendance  of  the 
witness,  take  the  deposition,  and  return 
for  the  trial.  Including  one  of  said  two 
Sundays.  Diligence  conld  not  be  made  to 
depend  upoo  each  narrow  marglua  of 
time.  He  was  without  means,  and  con- 
fined Id  ]ali.  Snch  steps  require  not  only 
meins,  but  willing  aaalstante.  It  might 
be  arjcaed  that  assistance  could  have  beeo 
procured  by  order  of  court,  but  to  seek 
that  aid  would  only  cunsume  further  time 
necessary  for  the  long  journey.  We  can- 
not believe  that  be  failed  In  diligence. 

We  are  urged  to  consider  against  the 
application  the  fact  that  theanpeUanthad 
at  a  previous  term  of  court  applied  for  a 
continuance  to  obtain  the  evidence  of 
other  witnesses,  who.  It  was  alleged, 
would  testify  to  his  affection  for  his  wife, 
and  that  in  his  said  application  he  had 
sworn  that  he  could  not  prove  the  same 
facts  by  any  other  witness,  whoae  testi- 
mony eoutd  be  as  readily  procured.  This 
would  be  but  another  method  of  consid- 
ering rounter  affidavits,  when,  as  we  have 
said,  the  application  is  the  only  teat  of 
the  appellant's  rights.  See  Cutler  v. 
State,  42  Ind.  244;  Eslinger  v.  East,  100 
Ind.  4^.  But  to  permit  the  trial  court  to 
consider  the  former  affidavit  relating  to 
the  proposed  evidence  ol  witnesses  other 
than  the  wltne&s  (or  whose  evidence  a 
continuance  was  sought,  would  place 
that  court  In  the  position  of  deciding, 
without  information,  that  the  defendant 
had  not  been  mistaken  in  his  belief  as  to 
the  proposed  evidence  uf  such  other  wit- 
nesses, or  that  be  had  in  said  former  affi- 
davit sworn  falsely,  and  that  such  affi- 
davit could  be  considered  In  Impeachment 
of  the  latter  application.  Whatever  the 
rule  where  both  applications  are  for  the 
taking  of  the  evidence  uf  the  same  wit- 
ness, we  cannot  adopt  the  rule  here  nrged. 
We  conclude  that  the  conttnuance  should 
have  been  granted. 

To  one  Switzer,  an  Important  witness 
for  the  appellee,  the  following  question 
was  asked  upon  cross-examination : "  Ques* 
tion.  I  will  ask  you  to  state  If  you  didn't 
have  this  conversaton  with  them  [.Tulian 
and  Wallace]  at  that  time  and  place,  or 
this  In  substance:  'Pettit  la  g<ilng  to  get 
out  on  ball.  The  Justice  of  the  peace  says 
the  case  Is  bailable.  But  who  will  go  on 
bis  bond?*  Jnlian  says,  *I  will  go  on  It 
for  $4,000,'  and  Wallace  says,*!  will  go  on 
It,  too,' and  you  said,  *I  wouldn't  have 
any  sympathy  for  you  if  you  lost  It  all,' 
and  Julian  said,  'All  right,  you  will  not 
have  to  pay  It.'  Did  you  not  have  that 
conversation?  Answer.  That  is  not  cor- 
rect. Q.  Or  In  eultstance?  A.  Fart  of  U 


is  correct,and  part  isnot.**  Attbeproper 
time,  Julian  and  Wallnce  were  called  on 
behalf  of  the  appellant,  and  were  asked 
severally  the  following  question:  "Qnes- 
tlou.  T  will  ask  you  whether  or  not,  on 
the  next  day  after  the  trial,  the  prelim- 
inary trial  of  Pettit,  at  Lafa>'ette,  that 
you  met  Mr.  Hwltter  abont  a  quarter  of  a 
mile  north  of  Mr.  Klncald'e,— you  and  Mr. 
Wallace,— and  whether  or  not,  upon  that 
meeting,  Mr.  8witser  said  to  you,  'Pettit 
Is  going  to  get  ont  on  ball.  The  Jus- 
tice says  the  case  Is  bailable.  Bat  who 
wtllKoua  his  ball?*  To  which  yoa  re- 
plied, *IwIIl  go  on  for  f 4.000,' and  Wallace 
said,  'I  will  go  on,  too,*  to  which  Switser 
responded,  *  I  would  not  have  any  sym- 
pathy for  yon  if  you  lost  it  all,'  to  which 
you  said,  'All  right,  yon  will  not  have  to 
pay  '  That,  or  that  In  snbstanee?"  The 
appellee's  objection  to  this  question  was 
sustained  by  the  court,  and  that  milng  is 
urged  as  error.  The  appellant  contends 
that  the  statement  of  ^witzer  to  Wallace 
and  Jallan  was  one  of  hostility  or  111  will 
towards  him,  white  the  appellee  insists 
that  it  was  but  an  expression  against  the 
practice  of  becoming  surety,  and  not  an 
evidence  ot  feeilng  or  interest  against 
Pettit.  No  objection  is  made  to  the  form 
of  the  question,  but  It  is  expressly  stated 
that  the  question,  with  the  questions  Im- 
mediately preceding  It,  was  In  proper  form. 
It  Isalsoconceded  that  If  theconversatlon 
songht  to  be  proven  involved  an  expres- 
sion of  111  will  or  a  feeling  of  hostility 
against  Pettit,  it  was  competent.  Stub 
Is  the  rule  as  held  In  Scott  v. State,  84  Ind. 
4U0;  Johnson  v.  Wiley,  74  Ind.  2S»;  Stone 
V.  State,  07  Ind.  34e;  Ford  v.  State,  113 
Ind.  373.  14  N.  E.  Rep.  241;  Skinner  v. 
State,  120  Ind.  183,  22  N.  E.  Rep.  115; 
Staser  v.  Hogan,  12U  Ind.  220,  21  N.  E.  Rep. 
911,  and  ifS  N.  £.  Rep.  980;  BdiDlti  v.  Rail- 
road Co.,  Hi  N.  T.  242:  Starks  V.  People.  5 
Deuio,  106:  Geary  v.  People.  22  Mich.  222; 
Pbeniz  v.  Castner,  108  111.  213.  The  con- 
versation, in  our  opinion.  Involves  an 
effort  on  the  part  of  Switser  to  deter 
Wallace  and  Julian  from  becoming  surety 
tor  Pettit;  and,  If  this  conclusion  Is  cor- 
rect. It  Involves  the  indirectly  expressed 
belief  of  Switser  that,  d  released  upon  ra- 
cognlsanee.  Pettit  would  not  remain  and 
confront  the  charge  against  Mm,  but  that 
the  sureties  upon  the  bond  would  have  to 
respond  to  a  forfeiture.  Snch  conclusion 
implies,  not  only  the  belief  that  Pettit 
was  guilty  as  charged,  bat  that  he  was 
dishonest  In  not  Intending  to  remain  and 
defend  the  charge,  but  to  leave  his  sure- 
ties to  meet  the  stipulations  of  the  bond. 
Whether  this  effort  to  deter  Wallace  and 
Julian  from  becoming  sureties,  and  wheth- 
er the  conclusions  and  implications  fol- 
lowing, were  from  malice  or  interest,  were 
questions  for  the  jury.  The  feeling  mani- 
fested was  not  that  ol  a  disinterested  or 
sympathetic  heart,  bnt  was  that  of  a 
meddler,  and  not  the  ordinary  conduct  of 
one  wholly  dlalntereated  and  unbiased. 
The  degree  of  Interest,  bias,  or  malice 
could  he  Judged  only  liy  the  Jury,  and  the 
evidence  ahould  have  been  admitted. 

Another  qnestlon  arising  upon  the  rec- 
ord la  as  to  the  alleged  error  of  the  court 
in  rejecting,  as  evidence  for  the  ddendant. 
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a  letter  from  Mrs,  Pettit  tn  ber  hnabaiid, 
GODtainln^c  exprcRsloni*  ol  endparmeDt. 
It  Is  UFKBd  by  appellaat'a  tiunnsel  that  the 
letter  was  admlaslble,  both  In  rebuttal  uf 
tbe  theory  of  the  hueband'e  lorn  of  affec- 
tion tor  his  wife,  and  In  contradiction  of 
Hlchman  as  to  complaints  of  the  wife 
heretofore  given,  and  of  Wllsoo  that  Pet- 
tit  wan  neKlectInK  bis  wife.  In  IMntrfrum 
hotuB  days  at  a  time  wlt3unit  advlBtaif  her 
of  his  wbereabonts.  The  record  does  not 
dificlose  that  the  court  permitted  evidence 
nf  complaints  by  Mrs.  Fettlt.  On  the  eon* 
trary,  such  evidence  was  exiweesly  exclud- 
ed. The  evidence  of  Hickman  and  Wilson 
was  of  oonversatlonB  between  Petflt  and 
theniselree.  Tne  lettf r,  therefore,  was  not 
admisellile  In  contradiction  of  those  wit- 
nesses; bat;  from  onrTlewof  tbe  qaoHtlon. 
It  was  pro|>er  to  have  admitted  In  evl* 
dence  the  letter  of  tbe  wlfeto  the  )iu»band. 
The  relations  ezietiiig  between  the  de- 
ceased and  bT  husband  were  naturally, 
and,  by  the  theory  of  the  state's  eviJence, 
neceKsarlly,  the  foundation  upon  w)>lcb 
the  gailt  of  tbe  defendant  was  to  be  deter- 
mined. While  lodlff«>renre  oreven  111  treat- 
ment by  tbe  husband  does  not  necessarily 
destroy  all  the  affection  uf  the  wife  tor 
him,  yet  the  degree  of  that  affection  must, 
to  a  greater  or  less  extent,  depend  apiin 
his  treatment  of  ber.  Tbe  relation  of  hus- 
band and  wife  Is  pecnllar,  In  that  all  of 
the  Interests  of  life  concern  them  alike,  and 
aresoloaepamblelrom  their  thoughts  of 
and  affections  for  each  other  that  It  can- 
not be  said,  as  a  matter  of  law,  that  the 
estrangement  of  the  husband  necessarily 
destroys  the  affection  of  tbe  wife  for  him. 
It  necessarily  follows  that  the  existence  of 
affection  for  himdoes  not  of  itself  {>recIuJe 
the  loss  of  affection  by  him.  Where  the 
rel^rtlon  Is  tbe  subject  of  Inqalry,  and 
where  It  becomes  proper  to  Investigate 
the  treatment  ol  one  towards  the  nther 
with  a  view  of  determining  tbat  relation, 
It  la  proper  to  canvass  the  treatment  of 
the  other  towards  that  one.  The  treat- 
ment by  each  ut  the  other  casts  a  light  In- 
to the  otherwlsedark  recesses  ot  the  heart 
of  each.  The  strength  ol  tbat  light  Is  a 
sabject  for  tbe  Jury,  and  may  not  be  de- 
termined as  a  question  of  law.  Tbe  letter 
uf  a  wife,  with  whose  murder  her  husband 
was  charged,  though  written  to  a  third 
person,  was  held  admissible  "to  disprove 
the  existence  of  the  motive  to  commit 
murder,  which  the  testimony  tor  tbe  state 
conduced  to  establish."  State  v.  Leabo, 
84  Ho.  168.  In  that  case  the  letter  con- 
tained statements  ot  tbe  kindness  ot  the 
husband.  We  are  not  required  to  hold 
that  declarations  orlettersto  I  hi  rd  per- 
sons are  admissible,  bat  we  do  hold  that 
communications  between  thehasband  and 
wife  are  an  Index  to  tbe  relatloDS  existing 
between  them. 

It  Is  contended  tbat  tbe  eoart  turtbor 
erred  In  striking  out  parts  of  defendant's 
affidavit  on  motion  tor  a  change  of  venue 
from  Tippecanoe  county.  The  action 
complained  of  was  In  sustaining  a  motion 
by  the  prosecuting  attorney,  and  the 
matter  was  not  actually  removed  from 
the  affldavlt.  The  allegations  thus  with- 
drawn from  eunslderatioD  related  to  a 
■tate  ot  teellngexlatlujc  against  tbed^end- 


ant  In  Montgomery  county,  and  were  ia- 
cla<ied  in  the  affidavit  for  tbe  purpose  of 
enabling  the  court  to  exercise  its  discre- 
tion as  to  what  county  the  cause  should 
be  sent  to  upon  the  change  prayed.  It  Is 
first  urged  that  the  application  for  a 
change  of  venue  was  not  sworn  to,  as 
moditled  by  the  action  of  the  court  in  so 
snstainlng  said  motion,  and  that,  there- 
fore, tbe  action  In  granting  the  change 
was  eiruneoos.  Tbe  theoretical  altera- 
tion of  the  affldavlt  did  not  alter  the  verl- 
Bcbtlon  of  the  facts  not  so  stricken  out, 
nor  did  It  vary,  change,  or  modify  the 
facts  so  remaining.  However,  permitting 
the  change  to  be  granted  without  asking 
to  withdraw  or  amend  the  application 
was  a  waiver  of  tbe  charge  that  the  appli- 
cation was  Incomplete  as  granted.  See- 
ondly.  It  is  Insisted  tbat  the  court  erred  In 
refusing  to  entertain  the  tacts  so  stricken 
out.  and  to  consider  them  in  determining 
what  its  discretion  as  to  the  change  of 
venue  should  be.  Upon  the  motion  the 
facts  were  brought  to  tbe  attention  and 
knowladgp  ot  tbe  eourt,  and  In  passing 
upon  the  application  we  must  presume 
that  tbe  court  had  not  been  divested  of 
tbst  knowledge,  and  we  will  treat  the 
ruling  upon  the  motion  ns  amounting 
only  to  an  expression  of  the  court's  un- 
willingness to  be  governed  by  the  request 
of  tbedefendant  when  Its  discretion  sboold 
be  exercised.  Such  statements  In  affi- 
davits are  not  binding  upon  tbe  conrts, 
and,  It  they  may  be  dlsr^arded  In  pass- 
ing upon  the  applications,  they  may  be 
stricken  out,  upon  motion,  without  error. 
Insurance  Co.  v.  Naugle.  130  Ind.  70,  29  N. 
£.  Rep.  808. 

The  state  offered  evidence  tending  to 
show  that  tbe  appellant  bad  not  enter- 
tained proper  afteetlontor  bis  llttledaugb- 
ter.  The  evidence  arose  Incidentally,  and 
related  to  specific  acts.  Its  admissibility 
is  not  before  us.  In  defense  the  appellant 
Introdnced  tbe  testimony  ot  a  witness, 
Ollle  Reese,  that  appellant  was  kind  to  tbe 
^hlld.  This  evidence,  on  motion  ot  tbe 
prosecutor,  was  by  the  court  atrlcken  oat. 
This  was  not  error.  His  relations  to  the 
eblld  were  nut  tbe  proper  snbjeet  of  Inveo- 
tlgatlon,  and  the  specific  acts  offered  by 
the  state  could  not  be  answered  by  gen- 
eral conduct. 

There  are  other  questions  dlscossed,  bnt 
having  concluded  that  tbe  Judgmentot  the 
'ower  conrt  cannot  stand,  and  that  npos 
another  trial  such  questions  will  not  nec- 
essarily arise,  we  do  not  consider  them. 
The  Judgment  of  the  circuit  conrt  Is  re- 
versed, with  Instructions  to  grant  anew 
trial,  and  the  warden  of  the  state's  prison 
north  Is  directed  to  return  tbe  appellant 
to  the  custody  of  tbe  sheriff  ot  Montgum- 
erty  county. 

(1S6  Ind.  £97) 

STULTS  T.  FORST  et  al. 
(Smvene  Gourt  it  Indiana.    Oct  18,  189&) 
Clawi  AGAxmr  Dkobdent's  Estatb  — Fluire— 

FIHAL  AlWODICiLTION. 

1.  Where,  owing  to  a  defect  In  the  sale  of 
a  decedent's  land,  the  pnrcbaBer  gate  no  title, 
the  pnrcha8«*s  claim  on  acoonnt  d  purdiast 
mon^         sran  If  lonndad  On  a  venders 
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UOB,  Is  a  dalm  a^ainat  the  decedent's  estate, 
which  mast  be  enforced  by  filing  a  claim  there- 
for as  proTided  by  R«v.  St.  1881,  S  2310. 

2.  On  the  filing  of  a  claim  against  a  de- 
cedent's estate,  an  Issue  was  formed  against 
it,  and  was  submitted  to  the  court  for  trial, 
which,  after  taking  it  under  advisement,  dis- 
missed it.  Bdd,  that  the  dismissal  not  being 
without  prejudice,  and  none  of  the  circum- 
stances existing  which,  under  the  prorisions 
of  Rev.  St.  1881,  §  333,  authorize  a  dismissal 
without  prejudice,  the  decision  was  a  final  ad- 
judication of  the  claim,  which,  not  having 
h&ea  set  aside  or  api>ealed  from,  would  bar  its 
further  prosecQtion. 

Appeal  from  circuit  coart,  Hnntlngton 
eountr;  Joseph  S.  Dailey,  Judge. 

Actiou  by  Harmon  W.  Stults,  adminis- 
trator, ajtatnat  Alfred  Forat  aud  others. 
JudKiDent  for  defendaDts,  PlalotlO  ap- 
peals. Afflrmed. 

Q.  W  StultH,  Cobb  &  Watklns,  and  Say- 
ler  &  Sayler,  for  appellant.  J  B.  Kennur 
and  J.  C.  Branyan,  tor  appellees. 

HOWARD,  J.  TbB  facts  In  this  ease,  as 
lonnd  by  the  cnnrt,  and  not  qneetionnd 
by  the  parties,  are  as  follows:  (1)  That 
Conrad  Forst  died  In  HuntJnf^ton  county, 
Ind.,  intestate,  on  May  15,  1873,  leaving  as 
his  beirB  at  law  his  widow,  ^arah  Forst, 
and  tbelr children,  theappellee  Alfred  Furst 
and  others,  and  seised  Id  fee  of  certain 
descrilied  real  estate,  being  80  acres  of 
land  tn  said  cunnty.  That  une  John 
Stnlts  was  appointed  administrator  of 
said  estate,  and  there  beinf?  mi  assets  in 
hiB  bands  to  pay  certain  indebtedness  of 
theentate,  In  pnrnna  nee  of  a  petition  and 
order  of  court,  he  sold  the  undivided  twu- 
thlrds  of  said  land  to  pay  such  Indetited- 
nesB.  (2)  Tbat  said  sale  was  made  after 
due  and  proper  notice,  on  the  17th  of 
April,  to  one  Joseph  O.  Beat,  a  son- 
in-law  of  the  admlDtstrator,  for  fl.600 
Tbat  the  administrator  reported  the  pay- 
ment of  the  purchase  money  to  conrt,  exe- 
cuted to  the  purchaser  a  deed  for  the  land, 
and  on  the  15th  day  of  October,  1878,  made 
his  report  lu  final  settlement  of  said  es- 
tate, and  was  discharged  from  bis  trust. 
8)  That  on  the  18th  day  of  February, 
879,  Joseph  C.  Beat  conveyed  said  land 
to  John  Stultfl.  said  former  admlnlatra- 
tor.and  immediately  thereatteraald  Stults 
entered  Into  posaesslon  of  said  real  estate. 
(4)  That  on  the  mh  of  October,  1880,  tn 
a  emit  bronght  by  Sarah  Forst,  widow 
aforesaid,  against  John  Stnlta,  Joseph  C. 
Beet,  and  others,  apnn  a  complaint  in 
the  Huntington  circuit  court,  wherein  it 
was  allef;*>d  that  the  sale  made  by  John 
Stults,  administrator,  to  Joseph  C.  Best, 
of  said  land,  which  was  afterwards  sold 
by  said  Best  to  said  Stults,  was  a  fraudu- 
lent and  sham  sale,  and  tbat  the  same 
was  the  result  of  a  colloslon  between  said 
Stnlts  and  Best  to  defraud  the  widow  and 
belrs  of  said  decedent;  that  It  was  a  sale 
by  the  administrator  to  himself, — to 
which  complaint  an  answer  In  generol  de- 
nial was  filed, — said  sale  was  by  agree- 
ment set  aside,  and  held  Invalid,  which 
agroement  was  so  made  by  the  parties 
after  It  was  ascertained  by  them  that  the 
land  bad  beea  wronglnlly  described  In  the 
notice  of  sale.  (5)  That  a  part  of  the 


{irayer  of  the  complaint  mentioned  In  the 
ast  finding  was  tbat  the  final  settlement 
made  by  said  administrator,  John  Stnlts, 
be  set  aside,  and  the  estateof  said  decedent 
be  reinstated.  Tbat,  pending  such  far- 
ther administration,  John  Stults  died,  on 
November  4, 1881,  and  Harmon  W,  Stnlts, 
thn  fippellant,  was  appointed  adminis- 
trator of  the  estate  of  the  said  John 
Stults.  (6)  That  on  the  Iflth  day  of  Jan- 
uary, 1882,  William  Brown  was  appointed 
administrator  de  bonis  non  of  the  estate 
of  Conrad  Furst,  and  on  the  2d  day  of 
September,  1882,  the  appellant,  as  admln- 
iatrator  of  the  estate  of  John  Stnlts,  filed 
a  claim  In  the  Huntington  circuit  court 
against  the  estate  of  Conrad  Forst,  In 
which  claim  appellantdemanded  $2,029.82. 
principal  and  Interest  of  purchase  money 
paid  for  said  land,  the  sale  of  which  had 
been  set  aside  as  aforesaid.  That  said 
f  2,U29.82  wnH  and  Is  the  identical  matter 
claimed  by  the  complaint  in  this  case. 
That  on  said  claim  an  Issue  was  formed, 
and  the  same  was  at  the  January  term, 
1886,  of  said  court,  Fubmltted  to  the  conrt 
for  trial,  a  Jury  being  waived,  and  the 
court  took  the  sameunder  advisement  nn- 
Hl  the  18th  day  of  February,  1886.  and, 
being  fully  advlitpid  In  the  premises,  dis- 
missed the  claim,  and  the  costs  thereof 
were  charged  to  the  claimant,  appellant 
herein.  Tbat  this  Judgment  of  dismissal 
has  never  been  appealed  from,  modified, 
vacated,  or  in  any  manner  set  aside,  but 
Is  still  In  full  force.  (7)  That  the  claim  set 
out  In  the  preceding  finding  Is  the  Iden- 
tical claim  on  which  recovery  Is  sought  In 
this  case,  and  the  parties  are  the  same. 
(8)  That  on  the  suld  2d  day  of  Septem- 
ber, 1882,  the  appellant  filed  a  complaint 
against  said  William  Brown,  administra- 
tor de  bonis  non  of  the  estate  of  Conrad 
Forst.  to  compel  him  to  execute  a  deed 
to  the  heirs  of  said  John  Stults  for  the  un- 
divided twc-tblrds  of  said  real  estate,  and 
said  Brown,  administrator,  filed  his  de- 
murrer to  said  complaint,  which  demnrrer 
was  sustained  by  the  court.  On  an  ap- 
peal from  this  ruling  to  the  supreme  court, 
the  Judgment  of  the  lower  conrt  was 
afflrmed.  Stults  v.  Brown.  112Ind.  379, 
14  N.  £.  Bep.  230.  (9)  Tbat  un  the  2Dth 
day  of  Feb  uary,  1886,  during  the  pend- 
ency of  said  appeal  In  the  supreme  court, 
the  said  Brown  filed  his  final  report  and 
resignation  as  such  administrator  de 
bonis  non,  which  report  and  resignation 
were  at  the  time  accepted  and  approved 
by  the  court,  and  said  Hdnilnlatrator  dis- 
charged upon  the  payment  by  the  heirs  of 
certain  debts  and  costs  of  administration, 
appellant's  said  claim  not  being  Included 
in  sajd  debts.  Since  said  resignation  and 
final  report,  there  has  been  no  admlnls- 
tratorofsald  estate.  (10)  Tbat  the  heirs 
of  Conrad  Forst  paid  oft  aU  tbe  debts  and 
coats  of  administration  so  onlered  when 
said  report  and  resignation  were  accepted 
and  approved,  but  did  not  pay  the  claim 
In  suit.  (11)  That,  out  of  the  moneys  re- 
ported as  received  from  .roaeph  C.  Best, 
John  Stulte,  as  adminiatrator,  before 
July  1,  1N78,  paid  Judgments  of  record 
agaluat  Conrad  Forst,  his  decedent, 
amounting  to  f690.44,  and  that  prior  to 
said  sate  to  said  Best  he  bad  overpaid  on 
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claims  agalost  said  estate  the  sum  of  975. 
Tbat  priorto  said  July  1,1878.  said  Stults. 
administrator,  paid  out  of  moneys  n- 
ported  from  said  nale  of  real  estate  on 
alleged  claims  aicainut  said  estate  tlie  fur- 
ther Rum  of  9S40.44),  bat  tbat  noue  ol  such 
claims,  except  the  Judgments  aforesHld, 
were  of  rec<ird.  Tbat  eald  clatras  were 
not  filed  an  claims  aKAlust  said  estate. nor 
bad  they  boao  allowed  by  the  court  or  by 
the  administrator  of  record,  and  notblos 
appears  toshnw  whether  the  alleged  claims 
were  valid  claims  ngalDHt  said  estate,  or 
not.  except  the  receipts  for  the  payment 
thereof.  (12)  That  the  claim  sued  on  in 
this  rause  accrued  within  15  years  prior 
to  the  commencement  of  this  suit,  which 
was  beKun  on  the  lUth  day  of  January. 
1889.  Tbat  no  part  of  the  claim  sued  on 
b^vdn  accrued  wltbfu  the  period  of  six 
years  prior  to  the  commencement  of  this 
action.  (18)  That  on  April  15, In  a 
proueedlnK  for  partition  In  the  Hunting- 
ton circuit  court  by  Sarah  Forst,  widow, 
against  the  children  ot  said  decedent,  there 
were  set  oB  to  the  widow,  in  severalty,  in 
lieu  of  her  undivided  one-third  Interest  In 
said  land,  Sdjfacres  off  the  west  side  thereof, 
leaving  Rubject  tu  any  claim  appellant 
may  bare  5S%  acres  off  the  east  side.  (14) 
That  John  Stults  paid  In  disL-harge  of 
Judgments  mentioned  lu  finding  No. 
U  the  aggrexate  sum  of  $090.44.  which, 
with  Interest,  amounts  to  $1,125.41.  no 
part  ol  wblch  was  ever  repaid  to  bim  or 
to  appellant.  (16)  That  after  said  claim 
was  dismissed,  as  set  out  in  Qndlng  No.  6, 
and  after  said  administrator  de  bonis  aou 
bad  been  discharged,  the  appellee  Alfred 
Forst.  In  good  faith,  purchased  of  the 
widow  of  Conrad  Forst,  and  of  the  chil- 
dren of  said  decedent. except  the  undivided 
two'twenty-seveiitbs  part  thereof  owned 
by  the  minor  appellees,  all  the  real  estate 
referred  to  In  finding  No.  1.  Tbat  at  tbe 
date  of  said  purchase  theclaim  in  suit  whs 
not  pending,  but  that  aald  Alfred  Forst 
then  knew  tbat  the  same  had  not  been 
paid.  Upon  these  findings  of  facts  the 
court  found  conclusions  of  law  as  follows: 
"  Upon  tbe  foregoing  facts  tbe  court  con- 
cludes that  the  law  In  tbis  case  Is  with 
tbe  defendants;  that  the  plaintiff  herein 
ODgbt  not  to  recover,  and  that  the  defend- 
ants are  entitled  to  Judgment  la  their  fa- 
vor against  the  plaintiff  [or  costs ;  and 
that  this  action  cannot  he  maintained 
against  the  children  and  bclrs  at  law  of 
Conrad  Forst.  deceased."  The  errors  as- 
signed and  discussed  by  counsel  relate 
wholly  to  tbe  correctness  of  tbe  concln- 
sions  of  law. 

Counsel  for  aiipellant  lay  stress  on  cer> 
tain  statements  made  in  the  opinion  of 
this  conrt  on  the  former  appeal.  Stults  v. 
Brown,  supra.  That  was  a  suit  for  spe- 
cific performance,  to  require  tbe  adminis- 
trator to  execute  a  deed  to  tbe  heirs  of 
John  Stults  for  the  land  which  he  had  In- 
tended to  sell  as  administrator  to  Joseph 
C.  Best.  The  c<iurtbeld  that  the  demurrer 
to  the  complaint  was  well  taken;  that 
the  complaint  did  not  statefactM  sufficient 
to  entitle  the  appellant  or  the  said  heirs 
to  an  order  on  the  admialstrator  for  a 
deed;  that  they  were  not  entitled  to  a 
deed  on  a  sale  wblcli  bad  bean  loond  lu* 


valid  by  the  court.  Nothing  farther  than 
the  rallng  noon  tbe  demurrer  to  the  com- 
plaint was  before  this  conrt  on  that  ap- 
peal. The  complaint  wan  held  Insufflelent. 

and  nothing  more  was  decided,  or  could 
be  decided.  What  was  said  In  that  opin- 
ion, by  way  of  snggestion,  however,  that 
"upon  a  petition  showing  the  name  facts 
as  those  stated  In  the  one  before  us,  and 
showiuK,  in  addition,  a  denial  ot  the  lien, 
and  a  refusal  tu  enforce  It,  tbe  appellants 
would  make  a  prima  racle  case  entitling 
them  to  an  order  directing  the  appellee  to 
sell  the  land."  is  rather  an  intimation 
from  tbe  court  tbat  any  claim  which  ap- 
pellant or  the  said  heirs  might  have  was 
iQ  the  nature  o(  a  claim  against  the  estate 
of  Conrad  Forst,  and  that  ontheallow> 
ance  of  such  claim  by  the  administrator 
or  by  the  court  aa  order  might  be  bad  for 
the  sale  of  the  lands  of  said  decedent  to 
make  assets  for  thepaymeut  ofsuchclalm. 
But  the  facts  shown  in  the  findings  In  this 
case  present  very  dlRerent  questions.  A 
right  is  one  thing.  A  remedy  Is  quito  an- 
other. II  appellant  and  tbe  heirs  of  Jobn 
Stults  bad  tbe  right  claimed  in  tbe  former 
appeal,  and  also  claimed  In  tbis  appeal.  It 
would  seem  that  the  remedy  suggested  In 
that  opinion  was  the  very  one  sought  by 
them  in  filing  their  claim  against  tbe  es- 
tate of  Conrad  Forat.  as  set  forth  in  find- 
ing 6  in  this  case.  That  the  filing  of  the 
claim,  and  Its  submlsRlon  to  the  court  for 
trial,  resulted  In  Its  disallowance  and  dla- 
mlesal.  Is  not  an  indication  that  tbey  did 
not  lu  that  case  pursne  the  proper  remedy, 
but  rather  that  the  rlicht  Itself  did  nut  ex- 
ist. Thestatute  forflllng  claims  against 
a  decedent's  estate.  In  force  at  the  time  of 
bringing  this  salt,  and  also  at  the  time  of 
bringing  the  former  suits  Involving  the 
same  claim,  section  3810,  Rev.  St.  1S81, 
(Elliott's  Snpp.  S  385.)  contains  tbe  folio «r- 
Ing  provisions:  **Nn  action  shall  be 
brought  by  complaint  and  soramons 
against  the  execQtor  or  admloistrator  of 
an  estate  for  the  recovery  of  any  claim 
against  thedecedenti  but  the  holder  there- 
of, whether  such  claim  be  due  or  not, shall 
file  a  succinct  anddetlnlteRtatementtber»- 
of  In  tbe  office  of  the  clerk  ot  the  conrt  In 
which  the  estate  Is  pending.  •  •  •  And 
If  not  filed  at  least  thirty  days  before  the 
final  settlement  of  tbe  estate,  it  shall  be 
barred,  except  as  hereinafter  provided,  in 
cose  of  liabilities  of  heirs,  devisees,  and 
legatees."  Section  2442  of  said  Revised 
Statutes  provides  that:  "The  he) na,  dev- 
isees, and  dlstrlbu  tecs  ot  a  decedent  shall 
be  liable,  to  tbe  extent  of  the  property  re- 
ceived by  them  from  sach  decedent's  es- 
tate, to  any  creditor  whose  claim  remains 
unpaid,  who,  six  months  prior  to  such 
final  settlement,  whs  insane,  an  infant,  or 
out  ot  the  state;  but  such  suit  must  be 
brought  wittain  one  year  after  the  disabil- 
ity Is  removed:  provided,  that  salt  upon 
theclaim  of  any  creditor  out  of  the  state 
must  be  brought  within  two  years  after 
such  final  settlement."  If  this  claim  had 
never  been  filed  against  tbe  estate  of  Con- 
rad Forst,  It  would  seem  that  these  sec- 
tions of  the  statute  would  be  conclustve 
against  appellant.  His  claim,  as  against 
tbe  beirs,  does  not  fall  wltblB  any  of  tbe 
eiXeeptlooB  made  by  tbe  etatute;  and  one 
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wbo,  wltliotit  exeaae,  by  reason  of  some 
•tatatory  disability,  rallfi  to  tile  bis  clulm 
aKB\nat  a  decedent's  estate  berorefinalset- 
tlennBiitla  barred  of  any  right  of  acttoa 
aftalDst  tite  betrs.  Railroad  Cu.  v.  Heas- 
tou.  43  Ind.  172. 

CouDBel,  however,  inaiet  that  this  is  a 
ftoit  on  a  Tpndee'a  lien,  and  therefore  well 
bTt>OKht.  We  are  at  a  lues  to  know  bow 
this  contention,  eyan  If  welt  fonnded,  can 
arail  appellant.  We  do  not  doubt  that  a 
salt  to  enforce  a  rendee's  lien,  based  upon 
a  pDrchaee  made  In  good  faith  at  an 
ralid  sale  of  real  estate,  may,  as  In  the 
case  of  a  porehase  at  an  Invalid  t«z  sale, 
be  brought  In  16  years  from  the  time  when 
the  rlgh  '  of  action  accrued.  Montgumery 
V.  Aydelutte,  95  Ind.  144.  Bat  sach  ques- 
tion does  not  arlBe  in  this  case.  The  de- 
cedents' estate  act  provIdcB  specially  for 
the  collection  of  clalnix  against  estates, 
and  the  remedy  there  provided  must  be 
pursued.  All  claims,  whether  due  or  not, 
mnat  be  filed  In  the  office  of  the  clerk  of  the 
conrt  in  which  the  estate  is  pending.  Sec- 
tion 2310.  supra.  And  as  to  Hens,  It  Is 
provided  In  the  same  sectlou  that,  "if  the 
claim  be  secured  by  a  lien  upon  all  or  any 
part  of  the  real  or  personal  estate  of  the 
deceased,  such  lien  shall  be  particularly 
Htfortb  In  such  etaiement,  and  a  refer- 
ence given  to  wheru  the  lien,  If  of  record, 
will  be  found." 

It  remains  only,  therefore,  tu  inquire 
whether  the  claim  as  filed  by  appellant 
against  the  estate  of  Conrad  Forat.  as  set 
forth  in  the  sixth  llndlng  of  the  court,  has 
been  finally  adjudicated.  Counsel  for  ap- 
pellant say  that  there  has  been  no  adjudi- 
cation of  the  claim.  In  the  sixth  finding 
uf  the  conrt,  it  Is  aaS6  that  on  the  2d  day 
of  September.  t8H6,  the  appellant  filed  a 
claim  fur  $2,029.32,  which  was  and  Is  of 
the  identical  matter  claimed  in  this  case, 
against  which  claim  an  Ifisue  was  formed, 
and  the  same  was  at  the  January  term, 
1886,  of  said  court  submitted  to  the  court 
tor  trial,  a  |ury  being  waived,  and  the 
court  took  the  same  under  advisement 
nntll  the  18th  day  of  February.  1886,  when 
the  court,  being  fully  advised  In  the  prem- 
Isfs,  dismissed  the  claim,  and  charged  the 
costs  against  appellant  and  that  this 
Judgment  has  never  been  appealed  from, 
modified,  or  vacated,  or  In  any  manner  set 
aside,  but  Is  etlll  In  full  force.  And  in  Its 
aeventb  finding  the  court  said  that  said 
claim,  as  set  out  in  the  sixth  finding,  Is 
the  identical  claim  on  which  a  recovery  Is 
sought  in  this  case,  and  that  the  ptrties 
are  the  same.  These  findings  seem  to  us 
to  show  a  final  adjudication  of  the  claim. 
If  the  administrator,  through  mistake, 
out  uf  moneys  received  on  an  invalid  sale 
of  his  decedent's  property,  had  paid  cer- 
tain Judgments  of  record  against  the  de- 
cedent, he  was  entitled,  on  proper  nhow- 
Ing,  to  file  his  claim  for  reimbursement 
against  the  estate  for  such  mistaken  pay- 
ments, made  In  good  faith.  This  be  did. 
His  claim  was  submitted  to  the  court, 
duly  tried,  taken  under  advisement,  and 
decided  against  him.  That  Judgment 
stands  unappealed  from.  The  represent- 
ative of  the  administrator  cannot  now 
bring  another  suit  on  the  same  matter 
affalnst  the  bein  of  the  estate.  Then 


must  be  some  end  to  the  litigation,  some 
final  settlement  of  the  estate.  Butcuon* 
sel  say  that  the  findings  show  only  a  dix- 
missal  nf  the  claim.  This  is  to  dispute 
about  words,  rather  than  to  reason  upon 
things.  Perhaps  the  more  appropriate 
word  to  have  used  would  t>e  disallowed, 
Instead  of  dlsmlaaed,  although  the  term 
"dismiss"  la  quite  eommonly  used  to 
show  the  rejection  of  a  claim  against  an 
estate.  Section  333,  Rev.  St.  1881,  pro- 
vltles  for  the  cases  In  which  an  actloii  may 
be  dismissed  without  prejudice.  None  uf 
the  caaee  mentioned  in  that  eectlou  ex- 
isted In  the  trial  and  decision  of  this 
claim.  The  section  eoncludea  that  "In  all 
other  caHCB,  upon  the  trial  the  dedsloa 
most  be  upon  the  merits."  And  so.  In 
this  case,  the  decision  was  upon  the  mer- 
its, Certaicly,  there  was  no  voluntary 
nonsuit,  and  under  onr  practice  the  court 
had  no  power  to  order  an  Involuntary 
nonsuit.  Williams  v.  Fort, 9  Ind. 631.  In- 
deed,  the  disposition  made  of  the  claim  by 
the  court  bad  none  of  the  characteriaclcs 
of  a  nonsuit,  but  had  all  those  of  a  Judg- 
ment on  the  merits.  Neither  party  asked 
for  a  dismissal,  nor  was  the  claim  dis- 
missed by  the  court  without  prejudice. 
An  issue  was  formed;  the  cause  waa  anb- 
mitted  to  the  court  for  trial;  the  court 
took  the  case  under  advisement,  and  after 
several  days,  being  fully  advised,  dlRmissed 
or  disallowed  the  claim,  charging  tbe 
costs  to  the  claimant.  This  Judgment 
was  never  set  aside,  and  never  appealed 
from.  It  Is  clear  that  there  has  been  a 
final  adjudication  of  the  case  upon  its 
merlte.  Even  if  the  Judgment  o!  dlsmiBsal 
were  nut  a  final  adjudication,  however, 
bnt  authorised  the  refiling  of  the  claim,  as 
we  do  not  think,  still  the  appellant  could 
not  recover,  for  the  reason  that  Hucb 
claim  could  not  be  filed  against  the  estate 
after  80  days  before  the  final  settlement, 
and  the  claim  does  not  fall  within  any  of 
tbe  exceptions  authorising  suits  agalnat 
heirs  and  dlstrlbntees.  We  do  not  say 
that  there  may  not  be  cases  where  equity 
would  Interfere  In  (avorofarlalm  brought 
after  the  settlement  of  an  estate,  even  If 
the  claimant  were  not  anthorlzed  by  the 
statute  to  bring  suit  against  the  heirs  or 
devisees,  but  we  du  not  think  that  this  Is 
such  a  case.  In  the  settlement  of  this  es- 
tate, and  the  payment  of  claims,  tbe  pro- 
vislonBuftfaelaw  were  in  many  respects  not 
compiled  with.  The  sale  to  his  son-in- 
law  by  the  administrator,  and  the  rotiule 
soon  after  to  the  administrator,  while  not 
necesflarlly  collusive  or  fraudulent,  was,  to 
say  the  least,  of  questionable  propriety. 
Then  it  appears  that  this  decedent  died 
May  16  1873;  that  the  administrator  waa 
appointed  June  10th  therealter;  that  the 
Invalid  sale  of  real  estate  was  made  .\pril 
17,  1878;  and  that  the  estate  was  finally 
settled  February  20,  1886.  It  Is  not  the 
policy  of  the  law  that  estates  sbonld  re- 
main so  long  iu  the  hands  nf  admlnlFtra- 
tors,  subject  to  poselble  mismanagement 
and  neglect,  and  to  almost  Inevitable 
waste.  The  ancestor's  property  should 
be  placed  In  the  hands  of  Its  owners  with 
as  little  delay  as  may  be.  The  claim  In 
this  case  shows  very  little  equity  or  dllU 
gence.  The  eonrt  did  not  err  lo  its  co»- 
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elaalonB  of  law  upon  ttae  (aetB  fonnd.  The 
JndgmeDt  is  afflrmei]. 

DAILKY.  J.,  took  no  part  In  the  deci- 
sion of  this  ease. 

(135  iDd.  1S6) 

STATB  T.  SARIXS. 
(Supreme  Court  of  Indiana.    Oct  17,  1893.) 
Embezzlbmbnt— Indictment— Dbm*nd. 

Rev.  St.  §  1944,  provides  that  any  agent, 
clerk,  aeryant,  or  employe,  who  shall  appropri- 
ate moneys  In  his  control,  belongini;  to  oiia  em- 

?loyer,  Is  ^ilty  of  embesxlement.  Section 
945  provides  that  attorneys,  and  "persons  eo- 
saged  in  making  collections  for  others,*'  who, 
having  nnder  their  control  moneys  belonging 
to  their  employer  or  client,  on  reasonable  de- 
mand, refuse  to  i>ay  over  the  same,  are  gnll^ 
of  embezzlement.  An  indictment  chiirgod  that 
the  accused,  being  the  employe,  clerk,  servant, 
and  <xil1ector  of  F.  and  M.,  for  the  collecting 
and  keeping  of  the  accounts  of  bills  and  ac- 
coants  due  belonging  to  said  F.  and  M.,  did 
receive  and  take  into  his  posseeslon,  from  the 
moneys  of  said  F.  end  M.,  etc.  Hdd  not  bad 
for  uncertainty  as  to  whlcA  crime  was  diarged, 
as  the  words  "collector"  and  "collecting"  did 
not  charge  a  crime  under  section  1945,  so  as 
to  make  a  demand  necessai?;  that  section 
at^ilying  to  jtersoDs  in  tha  nature  of  independ- 
ent contractors,  not  aemnts  or  emidoyes. 

Appeal  from  clrculb  court,  Posey  coun- 
ty; U.  D.  Richardson,  J  odKe. 

Indictment  ol  Roy  Sarlls  for  embesxle- 
meut.  lodictment  qnasbed.  The  state 
appeale.  Beveraed. 

John  W.Spencer  and Setb  Leavenworth, 
for  the  State.  Walter  8.  Jackson,  for 
oppullee. 

DAILEY,  J.  On  the  2&th  of  November, 
1892,  the  grrand  Jury  of  Posey  county  re- 
turned into  court  au  Indictment  cha^ng 
the  appellee.  Boy  Sorlls,  with  the  embes- 
zlement  of  S31  of  the  funds  of  William  Ford 
and  Braddnck McGregor.  Appelleemoved 
the  court,  orally,  to  quash  the  Indictment, 
alleging  for  cause  that  said  indictment,  on 
its  fnce,  charged  the  defendant  with  em- 
bezzlement under  set^tlon  1945,  Rev.  8t, 
ISNI;  that  said  indictment  contained  no 
allegation  that  reaaonable  demand  had 
been  made  of  the  appellee  by  bla  client  or 
employer,  or  peraone  designated  by  them 
torerelTetbeaama.  Tbcappellantclalmed, 
iu  Bubstance,  that  the  Indictment,  on  lea 
(ace,  was  a  good  and  eufficient  charge  of 
embezzlement,  under  section  1944,  Rev.  St. 
IHvSl ,  that  It  was  drawn  upoiiaald  sfictlon, 
and  therefore  no  avermentof  demand  was 
necessary  The  court  enstnlned  appellee's 
motion  to  quaab,  to  which  mHng  and 
Judgment  Appellant  at  the  time  excepted, 
and  appealed  to  this  conrt.  Butoneques- 
tlon  arises  for  consideration  under  the  as* 
signment  of  error  Id  this  case:  Did  the 
court  err  in  qnoshtng  the  indictment? 
Ttae  charging  language  of  the  Indictment 
iBT  "That  Roy  Sarlis,  on  or  aboat  the 
16th  day  of  November,  1892,  at  said  coun- 
ty, being  tben  and  there  the  employe, 
clerk,  servant,  and  collector  of  William 
Ford  and  Braddock  McGregor  for  the  col- 
let-ting and  keeping  of  the  accounts  of  the 
electric  light  bills  and  accounts  dne,  and 
then  and  there  belonging  to  saldFordaud 
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McGregor,  did  then  and  there  receive  and 
take  Into  bis  pomeeslon,  from  the  moneys 
of  said  Ford  and  McGregor,  to  which  the 
said  Roy  Sarlis  then  and  there  had  the 
control  and  possession  byvlrtueof  his  em- 
ployment, and  whilst  so  employed  as 
aforesaid,  the  following  property, to  wit." 
Here  the  indictment  describes  the  property 
taken  as  money,  and  states  tbedenomina- 
tion  of  each  bill  and  piece  of  coin,  "  to  ttae 
poasession  of  all  and  each  of  which  the 
aaid  wmiam  Ford  nnd  Braddork  McOreg- 
or  were  then  and  there  entitled,  and  did 
then  and  there  telonlouely  and  fraudulent- 
ly take,  purloin,  secrete,  and  appropriate 
to  bis  own  use  the  mon^s  aforesaid, "etc. 
The  appellee.  In  support  of  the  rulings  of 
the  court  below,  contends  that  the  Indict- 
ment is  bad  for  three  reasons:  "First, 
for  uncertainty ,  second,  because  It  shows 
upon  Its  face  that  It  was  retomed  nnder 
section  1945,  Rev.  St.  1881,  which  defines 
embeiilement  by  attorneys  at  law  and 
collectors;  third, that, showing  on  its  face 
that  the  offense  charged  was  againet  the 
provisions  of  section  1»45,  Rev.  St.  1H81, 
the  indictment  was  bad  for  not  alleging 
that  a  demand  bad  be«i  made  as  required 
by  that  section.  * 

In  2  BIsh.  Crim.  I^ow,  S  832,  we  have  the 
following  clear  doctrine  upon  the  Inter- 
pretation of  terms:  "The  most  frequent 
terms  to  indicate  the  person  embeszling 
are  'ogent,*  'servant/  and  'clerk.'  We 
saw  in  'Statutory  Crimes'  that  according 
to  an  old  doctrine  now  exploded  in  Eng- 
land, and  not  uniformly  followed  In  this 
country,  where  a  statate  enumnratad  sev- 
eral things  in  words  so  broad  In  meaning 
as  to  overlie  one  another,  the  less  specific 
are  narrowed  In  the  Interpretation  to  per- 
mit this  oTcrlylng.  1  BiBta.St.Crimes,5247. 
Now,  the  words  of  oar  principal  statutes 
ars  'agent,* 'servant,*  *clerk;*  and  If  the 
exploded  doctrine  were  to  be  applied  to 
them  the  person  offending  con  Id  he  deemed 
to  belong  to  one  of  these  classes,  not  to 
two  or  all,  and  the  pleader  must  select,  at 
his  peril,  one,  and  only  one,  which  the 
count  should  charge  him  ae  being.  But 
the  author  is  not  aware  that  any  attempt 
has  been  made  to  apply  this  doctrlna  to 
these  statutes;  consequently,  the  plead- 
er Is  satisfied  the  defendant  Is  either  an 
*agent,*  'clerk,*  ora  *servant,'he selects  the 
term  which  pleases  him  best.  Then, 
should  the  proofs  sustain  the  allegation 
In  this  respect,  all  is  well,  tnoughlt  should 
appear  that  one  of  the  atatutory  terms 
would  be  equally  appropriate."  It  Is  a 
rule  of  construction  In  this  state  that 
wheu  a  statate  makes  It  acrlmeto  do  any 
one  of  several  things  mentioned  disjunc- 
tively, all  of  which  are  punished  alike,  the 
whole  may  be  charged  conjunctively  In  a 
single  count.  The  Indictment,  excepting 
the  word  "collector,"  does  not  use  a  sin- 
gle term  or  expression  of  section  194.5.  nor 
does  the  word  "collector"  appear  In  the 
body  of  that  statute.  Its  only  use  being 
iu  the  title.  The  language  of  that  section 
la  "any  attorney  at  law  or  person  en- 
gaged in  making  collections  for  others." 
If  a  person  engaged  in  making  collections 
for  others  Is  a  collector,  by  an  equally  fair 
interpretation  a  "clerk,"  a  "servant," 
"an  employe,"  "or  keeper  of  accounts* 
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so  engaKed  may  be  collectore;  and  a  col- 
lector may  be  serrnDt,  clerk,  employe, 
andkeeiierot  accouuto.  Section  1  IMS,  su- 
pra, by  Ita  termH,  clearly  alms  at  that 
clasH  of  peraoDH  or  collcctora  whu.  an  a 
pr()feBHh>n,  for  fee  or  percentage,  collect 
generally  ror  the  pabllc.  It  recognizes 
tlieir  right  to  mix  the  money  thus  collect- 
ed with  tiieir  own  or  other  funds, by  mak- 
ing a  demand  necessary  before  the  crime  is 
complete,  and  In  charging  an  offense  un- 
der this  eectlon  the  fact  of  demand  must 
be  averred  in  the  indictment.  Tiie  section 
mennH,  in  thie  respect,  Juet  wbatlteays, 
and  is  capable  ol  no  other  construction. 
Glliett,  In  bin  work  on  Criminal  £>aw,  (sec- 
tion 410,  p.  333,)  tiaye:  "  Persons  working 
on  commiaHioD  are  not  ordinarily  serv- 
ants, for  tbe  reason  that  such  persons 
have  the  right  to  mix  tbe  money  received 
wltb  their  own  moneys,  and  perhaps  fur 
the  reason  that  sneb  iwrsous  may  travel 
when  and  where  they  please,  and  are  not 
sufUciently  under  the  control  of  the  em- 
ployer. "  The  deucriptlve  features  In  the 
Indictment  deKlgnating  the  character  in 
which  be  acted  aa  collector  exclude  the 
Idea  that  tbe  charge  Is  predicated  on  sec- 
tion 1945.  But  section  1944  alma  at  a  dif- 
ferent class;  clerks,  nervanta,  and  em- 
ployes, having  the  right  to  tbe  posaedBion 
of  their  employer's  money  only  for  the 
purpose  of  Immediately  depositing  It  In  a 
certain  and  denlgnated  receptacle.  With 
thla  clasB  the  right  ol  possession  Is  only 
momentary,  with  no  right  to  -mingle  tbe 
funds  with  their  own.  To  what  class  the 
defendant  in  this  case  belongs  can  only  be 
determined  from  the  language  of  the  indict- 
ment, on  itt)  face.  It  is  conceded  by  tbe 
appellee  that  "had  the  pleader  been  con- 
tent wltb  the  general  allegation  that  tbe 
defendant,  as  tlie  servant,  clerk,  and  em- 
ploya  u(  Ford  &  McGregor,  embezxled 
money  belonging  to  that  firm,  then  the 
indictment  Would  have  been  certain;  but, 
when  the  allegation  was  followed  by  a 
specification  as  to  tbe  partlcnlur  capacity 
In  which  the  defeudnnt  acted,  it  at  once 
became  uncertain  which  of  tbe  two  ot- 
lenses  was  charged.  **  We  think  tbaindlct- 
mentlH  not  artistically  drawn,  but  under 
BtWtlon  1736,  Kev.  St.  1881,  the  words  used 
must  be  coDBtrued  In  their  usual  accepta- 
tion In  common  language;  and  applying 
tbe  rule  laid  down  In  McCool  v.  State,  23 
Ind.  VJ7,  "that  no  greater  certainty  la  t»- 
quired  la  criminal  pleading  than  In  civil, " 
tbecharKeclearly  places  blm  in  tbe claus des- 
ignated In  section  1944  by  describing  bimas 
a  "clerk,"  "servant,"  "employe*  "collect- 
or," and  "beeper  of  accounts"  for  an  elec- 
tricllgbtcompany.  These  terms  are  read- 
ily Interchangeable  and  overlying,  and 
In  tills  instance  derive  a  common  charac- 
ter and  meaning  from  their  relative  posi- 
tions In,  and  the  formation  of,  tbe  entire 
sentence.  Neither  was  appellant  bound 
tonse  tbeprecise  wurdaof  thestatutes,  but 
other  words  conveying  tbe  same  meaning 
may  bo  used.  Bev.  St.  1881,  §  1737.  In 
2  Bisb.  Crlm.Law,§  333,be  BuggeRtH''tbat, 
In  every  relation  on  which  embezElement 
may  be  predicated,  the  position  of  the 
person  embezzling  must  have  a  correla- 
tive; that  Is,  there  cannot  be  a  clerk  with- 
out  an  employer,  a  servanl;  <vlthaat  a 


master,  an  agent  wltbont  a  principal." 
in  Glllett'a  Criminal  Law,  supra,  citing 
from  Wharton,  the  author  says:  "The 
term  'servant'  may  include  employes, 

•  •  •  cashiers,  collectors.  •  *  *  A 
person  baa  been  held  a  clerk  wbn  was 
employed  to  keep  accounts,  and  pay 
money  thereon."    "The  word  'employe' 

•  •  •  means  a  person  employed."  "In 
general,  tbe  term  'agent'  designates  tboae 
employments  where  tbe  persons  exercising 
them  are  not  under  the  immediate  control 
of  the  superior  "  Adopting  tbeso  defini- 
tions, and  applying  these  tests  of  its  suffi- 
ciency, we  think  the  iodiclraent  sufficient 
to  advise  tbe  defendant  that  lie  Is  being 
prosecuted  under  section  1944,  supra. 
The  terms  In  the  charge,  "and  collector  of 
William  Ford  and  Braddock  McGregor 
for  the  collecting  and  keeping  of  the  ac- 
connta  of  the  electric  liitht  bills  and  ae> 
countri  due,"  etc.,  immediately  follow, and 
are  used  In  direct  connection  with,  tbe 
words. "  em  ploy  e, "  "  clerk , "  and  "  serra  n  t,  •• 
and  explain  appellee's  peculiar  relation  as 
such.  If  tbe  language  quoted  could  be 
treated  aaaurpluaage,  the  motion  to  quash 
should  not  prevail.  By  statnte,  "surplus- 
age" or  "repugnant  allegation**  does  not 
render  an  indictment  Insufficient,  "when 
there  iasufflelent  matter  alleged  to  Indicate 
the  crime  and  person  charged."  Clanue  6, 
§  1756.  Rev.  St.  18S1 ;  State  v.  McDon- 
ald. 106  Ind.  23;^,  6  N.  E.  Rep.  607:  Mvers 
T.  Htatfl,  101  Ind.  379;  State  v.  Judy,  60 
Ind.  138.  It  is  a  general  rnle,  irrespective 
of  statute,  that  surplusaKe  does  not  vi- 
tiate, and,  to  aid  the  sense,  it  may  be  re^ 
Jpcted.  State  v.  Judy,  60  Ind.  138.  Judg- 
ment Is  reversed,  with  instructions  to  tbe 
circuit  court  to  overrule  tbe  motion  to 
qaasb  tbe  Indictment. 

CU6  Ind.  SS) 

POOL  et  al.  v.  DAVIS  et  al. 

(Supreme  Court  of  Indiana.    Oct.  17,  1893.) 

Action  to  Quiet  Titlb— Cbobs  Cohpuiht— Iten 
Absoluts  as  Mobtoibs  —  Foxbclosdrb  bt 
Heirs  —  FtKniNGS  —  DbxjvxKT  —  Bubobv  ot 
Pkoof— PBEaoMpnoir  —  Fatxbkt— New  Tblu; 

AS  or  RlQHT. 

1.  In  an  action  by  a  wife  to  quiet  title, 
a  cross  complaint  alleged  that  plaintiff's  hus- 
band owned  a  certain  form,  and  one  G.  an- 
other, of  which  the  land  in  dispute  was  a  part; 
that  such  husband  was  indebted  to  defendants' 
ancestor  on  a  note;  that  the  husband  and  G. 
exchanged  farms,  and,  by  agreement  l>etween 
plaintiff  and  BUch  ancestor,  part  of  O.'s  land 
was  convened  to  plaintiff,  ana  the  part  in  dis- 
pute was  conveyed  to  defendants*  ancestor  as 
security  for  such  note;  that  the  latter  paid 
certain  taxes  on  the  land  conveyed  to  him; 
that  afterwards  plaintiff  and  hex  husband,  by 
false  rntresentations,  procnrad  from  Q.  tbe 
deed  under  which  she  claims  title  to  the  laod 
in  dispute;  and  that  such  auceator  died  intes- 
tate leaving  defendants  as  bis  only  heirs. 
Treating  the  deed  to  him  as  a  mortgage,  they 
ask  that  it  be  foreclosed,  and  Implead  plain- 
tiff's husband.  Bold,  that  such  cross  complaint 
is  not  open  to  tbe  objection  that  it  shows  sncfa 
deed  was  executed  to  secure  the  hnsband'a 
debt,  and  Included  the  wife's  land,  which  gave 
her  the  position  of  surety. 

2.  In  such  case  the  court  found  in  detail 
the  facts  alleged  In  the  cxon  complaint,  and 
the  balance  due  on  the  Indebtedness  of  the 
hnaband  t«  deceased,  and  decreed  that  dsfoid- 
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ants  should  have  a  Hen  on  the  land  in  dispute 
for  such  aum,  senior  to  plaintiff's  title,  and 
that  the  latter  should  otberwiie  have  her  title 

auieted.  Held,  that  the  findings  were  respon- 
iTe  to  the  Issues. 

8.  A  finding  of  the  eiecntlon  of  a  deed  al- 
leged in  a  pleadinft  includes  not  only  the  writ- 
ing and  acknowledging  of  the  deed,  but  its  do- 
liTer7,  also. 

4.  Where  the  issne  aa  to  the  delivery  of  a 
deed  is  made  br  plaintiff's  answer  to  a  cross 
complaint,  the  burden  of  such  issue,  beyond 
the  proper  presumptions  arising  from  the  fact 
of  possession,  rests  on  plaintiff. 

6.  Where  the  evidence  shows  that  the 
grantee  named  In  a  deed  had  it  In  Us  pos- 
BesiHon,  and  procured  tt  to  be  recorded,  deliv- 
ery will  be  presnmed. 

3.  Where,  in  an  action  to  quiet  title,  de- 
fendants, by  cross  complaint,  asK  the  foreclo- 
sure of  a  mortgage  on  the  land  in  disputCj  but 
concede  plaintio's  claim  of  title,  and  the  judg- 
ment gniets  the  title  in  plaintiff  subject  to  the 
lieu  of  defendants*  mortgage,  plaintlfl  is  not 
entitled  to  a  new  trial  as  of  right. 

7.  The  fact  that  audi  cross  complaint  al- 
leges the  payment  by  the  mortgagee  of  taxes 
which  were  not  covered  by  the  mortgage  does 
not  make  it  demurrable. 

8.  On  the  back  of  a  note  sued  on  was  on 
entry  as  follows;  ".Tanuary  5,  1882,  received  a 
deed  for  311  33-100  acres  of  land,"  (describing 
it.)  Held,  that  such  entry  did  not  show  pay- 
ment of  the  note. 

9.  Where,  in  an  action  to  foreclose  a  mort- 
gage which  is  in  the  form  of  a  deed  absolute, 
the  theory  of  the  case,  as  made  by  defendants 
and  as  tried,  is  that  the  land  never  passed  to 
the  grantee,  it  cannot  l>e  claimed  by  them  cm 
appeal  that  the  deed  was  received  by  the  gran- 
tee as  payment. 

10.  The  heirs  of  a  deceased  mortgagee,  who 
died  intestate,  may  maintain  an  action  to  fore- 
close tb«  mortgage  where  there  are  no  debts 
against,  and  no  admlniBtration  on,  the  estate. 

Appeal  from  clrcalt  court,  Starke  coun- 
ty; George  Bureon,  .Tudfft!. 

Actloo  by  Pawtawua  Fool  agraliiRt 
Charles  Davis,  Jr.,  and  others,  to  quiet 
title  to  certain  real  estate.  In  wlilcta  defend- 
ontB.  In  a  cosr  complaint,  asked  the  fore- 
closare  of  a  mortf^age  In  the  form  ol  a 
deed  absolnte  on  the  premfsea  In  dispute, 
and  lmplead(>d  Robert  L.  Pool,  plaintiff's 
husband.  From  a  Jndffuient  forecloslnK 
t^.e  mortf!;age.  and  mnklog  It  a  Hen  on  the 
land  senior  to  plaintiff's  title,  she  and 
Hubert  L.  Pool  appeal.  Affirmed. 

Henry  R.  Robblns,  for  uppellanta.  Al- 
bert 1,  Gould  and  Jas.  W.  Nichols,  lor  ap- 
pellees. 

HACKNEY.  J.  This  action  was  by  the 
appellant  Pa  w)a  wn  a  Puul,  by  complaint  In 
the  usual  form,  to  qniet  the  title  to  a  tract 
of  Sll  acres  Id  Starke  eonnty,  as  against 
the  appellees.  The  appellees  answered  in 
eeoeral  denial,  and  by  a  cross  complaint 
In  two  paratcraphs  sought  affirmative  re- 
lief against  said  Pawlawna  Pool  and  her 
hUHband,  Robert  L.  Pool.  The  fli-st  par- 
agraph of  crass  complaint  alleges  that  In 
Jannary.  1879,  Robert  L.  Pool  owned  a 
farm  in  Ohio;  that  one  Ooodheart  owned 
411  acres  In  Starke  county,  Ind.,  of  which 
the  811  acres  here  Involved  were  a  part: 
that  at  the  same  time  said  Robert  L.  Pool 
was  Indebted  to  Charles  Davis,  as  evi- 
denced by  tala  promissory  note.  In  the  sum 
of  91,30(>;  thatthe  said  Pool  and  Uood- 
beart  exchanged  tbeir  said  lands;  and,  by 


agreement  between  ttae  appellants,  said 
Charles  DaTls,  and  said  Goodbeart,  100 
acres  of  the  Starke  county  lands  were  con- 
veyed by  Goodbeart  to  Pawlawna  Pool, 
and  the  remaining  311  acres  were  conTeyed 
to  said  Davis  as  security  for  said  |il.200 
IndebtedneRu,  and  for  no  other  purpose; 
that  said  Davis  paid  certain  taxes  on  the 
lands  HO  conveyed  to  htm  ;  that  the  appel- 
lants thereafter,  and  by  false  representa- 
tlone,  procured  Goodbeart  to  make  to 
Pawlawna  Pool  the  deed  under  which  she 
clalma  title  to  said  81  l-acra  tract.  It  Is 
also  alleged  that  said  Charles  Davie  de- 
parted this  life  intestate,  leaving  the  ap- 
pellees as  his  only  heirs  at  law,  and  leav- 
ing no  indebtedness  whatever,  and  that 
his  estate  had  not  been  adiutnlstered 
npon,  but  that  said  Indebtedness  and 
security  became  tlielr  property  by  vlrtntf 
ol  Bucb  heirship.  Treating  said  deed  as 
a  mortgage.  It  la  asked  that  the  same  be 
foreclosed  in  the  amount  of  said  Indebt- 
edness, with  Interest,  and  Robert  L.  Fool 
is  Impleaded.  The  second  paragraph  of 
cross  complaint  is  of  the  same  character 
as  tbe  first,  and  pleads  another  Indebted- 
ness as  a  part  of  that  secured  by  tbe  deed 
to  DhvIh;  hat,  as  tbe  court's  findings  are 
manileetly  upon  tbe  first  paragraph  of 
cross  complaint,  It  Is  nnnecessary  to  fur- 
tber  notice  said  second  paragraph. 

It  iM  insisted  that  the  first  paragraph  of 
croHB  complaint  was  lusufflcient,  and  that 
appellants'  demurrer  should  have  been 
sustained  to  it— First,  becaase.asclalmed. 
It  was  apparent  that  the  deed  was  exe- 
cuted to  secure  a  debt  of  the  haaband, 
Robert  L.  Pool,  and  Included  the  land  of 
the  wife,  which  gave  her  the  position  of 
surety ;  and,  second,  btcanse  the  cross  ac- 
tion Is  not  by  an  administrator  of  the 
estate  ol  Charles  Davis.  Tbe  cross  com* 
plaint  will  bear  no  such  construclion  aa 
that  contended  for,  as  will  appear  from 
the  synopsis  we  baveglven  of  It,  It  treats 
tbe  land  as  that  of  the  husband,  whose 
debt  la  secured.  Tbe  misconstractlon  of 
the  cross  complaint  can  only  be  excused 
by  a  possible  grafting  of  the  theory  of  the 
appellants' answer  setting  up  a  purchase 
by  Pawlawna,  her  coverture,  and  the  con- 
seqoent  saretyahlp  of  pledging  her  lands 
to  secure  the  debt  of  ber  husband.  Aa  to 
the  second  objection  to  the  cross  com- 
plaint, we  regard  It  as  equally  untenable. 
Salter  v.  Salter,  98  Ind.  522.  and  cases 
there  cited,  in  tbe  special  finding  asked 
by  the  appellant  Pawlawna  Pool,  the 
court  finds  in  detail  the  facts  pleaded  In 
said-first  paragraph  of  cross  complaint, 
and  that  the  balance  owing  upon  the  in- 
debtedness of  Robert  Li.  Fool  to  Charles 
Davis  is  $1,425.H9.  Upon  such  facts  the 
court  concludes  that  the  appellees  should 
maintain  a  lien  In  said  sum  against  said 
lands,  senior  to  tbe  title  of  said  Paw- 
lawna Pool,  and  that  said  Pawlawna 
should  otherwlae  have  her  title  quieted. 
No  exceptions  were  taken  to  tbe  conclu- 
Hiona  of  law,  and  the  further  questions 
.made  In  this  court  arise  upon  tbe  overrnh 
Inguf  motions  for  a  new  trial  as  for  errors 
occurring  upon  the  trial,  and  as  of  right 
under  the  statute.   Rev.  St.  1881,  §  1064. 

The  first  cause  assigned  fur  a  new  trial 
was  that  tbe  flndlnge  uf  the  court  are  not 
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reapODslTB  to  the  Issues.  Wltbuut  cod- 
aldering  wliethertbis  assiganieatiBbDown 
to  onr  practice  as  a  cauue  tor  new  trial, 
MTB  uDbnltatioffly  conHude  that  thecaaae 
1b  not  well  fouaded  In  fact,  and  tbat  the 
finding!)  la  do  respect  depart  from  tbe 
iBsaeB  at)  made  upon  the  coiaplaiat  aod 
croBs  cotitplafiit.  It  may  be  true,  an  ar- 
Kuetl,  thnt  Davis  could  not  take  fruoi 
Ouodbeart  or  Robert  L.  Pool  a  lien  upon 
the  lands  of  Fawlawoa  Puu).  bnt  under 
the  crosH  cuinplaint  It  was  an  Issue  that 
Hobert  L.  Pool  exchanged  hlh  laade  for 
the  tract  In  suit;  that  with  tbe  knowl- 
edge, at  least, of  Panlawita,  the  deed  was 
made  to  Davis;  and  tbat,  by  fraudulent 
repreBentatloDB,  Pawlawna's  deed  was 
procured  long  thereafter.  When  the  appel- 
lees concede  tbat  the  title  of  tbelr  an- 
cestor was  only  a  security,  it  was  not  for 
tbem  to  question  the  ownerablp  of  Paw- 
lawna  further  than  to  show  thnt  It  was 
with  knowledge  of.  and  subject  to,  tbe 
lien  of  Davis.  It  was  not  necessary,  as 
argued,  that  they  should  set  SHlde  her 
deed,  nor  to  show  that  she  received  the 
con  vej'ance  wU  bout  considers  tlon, — a  fact 
which,  however.  Is  expressly  found  by  the 
court,  and  aUn  appears  by  the  fact  that 
tbeconsldeiatioa  was  the  land  and  the 
note  of  Uobert  L.  Pool.  After  such  con- 
ceHBlnn  by  the  averments  ot  tbecroBs  com- 
plaint, the  burden  of  tbe  issue,  and  the 
only  contested  ground,  was  tbat  made 
by  the  cross  coinplaint  and  the  answers 
thereto,  namely :  Was  there  a  debt?  Bad 
It  been  paid?  Was  Pawlawna  surety  for 
such  debt? 

In  rebuttal  testimony,  Pawtawna  Pool 
oRered  to  Introduce  the  evidence  of  her 
huKband,  Robert  L.  Pool,  to  which  ubjec- 
tion  was  made  by  tbe  appellees,  and  the 
objection  was  suotalued.  The  record  dis- 
closes no  question  to  or  offer  to  prove  by 
the  witness,  and  the  competency  of  tbe 
witness  or  the  relevauny  of  his  evidsnce  is 
not  argued.  It  Is  urged  that  the  proper 
questions  were  asked  and  steps  taken  to 
save  the  rulinf?,  but  tbat  the  court  mis- 
stated the  action  by  the  bill  ut  exceptions. 
The  bill  of  exceptions,  as  the  appellants 
bring  it  to  ns  In  tbe  record,  la  the  only 
source  to  which  we  can  refer  for  the  ad- 
justment of  differences  of  this  character. 
The  objection  stated  Ib  as  to  tbe  compe- 
tency of  the  witness,  and  not  as  to  the  ad- 
roisaibility  of  his  evidence,  and  usually  no 
offer  to  prove  Is  necessary.  Btate  v. 
Thomas,  111  Ind.  515.  13  N.  E.  Rep.  .35. 
Bat  as  tbe  appellants  have  not  discussed 
the  question  as  an  error,  but  bare  been 
I'ontent  to  criticise  the  claimed  action  of 
the  court  in  misHtatiug  the  action  had, 
we  cannot  review  tbe  ruling,  and  it  Is 
treated  as  waived. 

Oue  of  the  findings  of  fact  Is  tbat  Oood- 
beart  executed  a  deed  tu  Davis  for  tbe  811 
acres  ol  land,  and  the  appellants  attack 
this  flndlng— Firttt.  as  not  t!>qtiivnlent  to 
a  finding  of  a  delivery  of  tbe  deed;  and, 
second,  because  tiiere  is  no  evidence  ot  a 
delivery  of  tbe  deed  to  Davis.  The  Issue 
as  to  delivery  was  mode  by  the  answer  to 
the  cross  complaint  iu  pleading  tbe  non- 
delivery of  tbe  deed,  and  any  burden  of 
this  IsBoe  beyond  tbeproperpresumptions 
from  possebslon  rested  upon  tbe  appel- 


lants. If  the  burden  Is  not  discharged, 
Ibe  appellants  cannot  charge  tbe  fact  to 
the  weakness  ol  tbe  appellees*  case.  Con- 
trary to  tbe  contention  of  appellants,  It  is 
our  opinion  thnt  the  finding  of  tbe  execu- 
tion of  tbe  deed  Includes  not  only  tbe 
writing  and  acknowledging  of  tbe  dee<1, 
but  alHo  Its  delivery.  While  the  evidence 
Is  meflger.  It  does  show  that  Davis  bad 
the  deed  In  possession  and  procured  the 
recording  of  It.  From  this  fact,  delivery 
is  presuroad,  and  the  absence  of  evldsnca 
to  the  contrary  will  not  strike  down  this 
presamptlon.  As  to  the  weight  and  cred- 
ibility of  tbe  evidence  of  delivery  and  of 
nondelivery,  tbe  lower  court  having 
passed  upon  It,  we  cannot  dlstnrb  the 
finding. 

In  dlscneslng  tbe  alleged  error  In  over- 
mllng  tbe  motion  for  a  new  trial  becanae 

the  finding  was  contrary  to  law,  tbe  ap- 
pellonts'  counsel  devotes  much  space  In 
his  brief,  but  his  argament  is  upon  tbe 
false  aBBumption  that  the  transaction  bn- 
tween  Goudheart  and  the  Pools  made 
Pawlawna  Pool  the  owner  of  the  811> 
acre  tract  of  land  as  against  Charles 
Davis.  The  facts  found  not  only  ahow 
that  the  equitable  title  to  the  land  was  In 
Robert  L.  Pool  when  tbe  deed  was  made 
to  Davis,  he  having  purchased  It  In  bis 
own  rigbt,  and  having  paid  for  It  from 
his  own  resonrctM,  but  that  the  deed  to 
Pawlawna  was  procured  by  gross  mte- 
reprcRentatlon  which,  U  permitted  to  pre- 
vail, would  amount  to  an  unconscionable 
fraud  upon  Davis.  As  against  Davis,  It 
is  not  only  not  her  land,  but  she  has  no 
cause  for  complaint  tbat  be  or  bis  heirs 
did  not  seek  to  set  aside  the  deed  to  her. 
Upon  this  false  assumption,  counsel  has 
further  built  a  structure  for  her  relief,  in 
the  contention  that  a  mortgage  of  her 
lands  couHtftuted  her  a  surety  for  her  hus- 
band, and  tha  t  therefore  tbe  mortgage  was 
void.  There  Is  no  claim,  under  tbe  plead- 
ings that  she  did  not  Join  in  tbe  mort- 
gage, and  tbat,  treating  the  lands  as  be- 
longing to  her  husband,  her  Inchoate  in- 
terest in  the  lond  should  be  protected 
against  the  claim  of  Davis.  Wtthont  la< 
timnting  an  opinion  upon  such  a  condi- 
tioc.  we  would  feel  tbat  such  a  claim  by 
her  would  poHsess  more  merit  than  the 
claim  here  Ini<l8ted  upon. 

Finally,  it  is  contended  that  the  court 
erred  In  overruling  the  motlcm  for  a  new 
trial  as  a  matter  of  right.  Upon  tbe  issue 
of  the  complaint  tbe  plaintiff  succeeded. 
By  the  theory  of  the  cross  complaint  tbe 
claim  of  title  by  the  plaintiff  was  con- 
ceded. As  we  have  already  said,  the  only 
Issue  controverted  upon  the  trial  was  as 
to  tbe  existence  of  a  mortgage  lien  prior 
to  conveyance  to  the  plaintiff.  Tbe  jadg- 
ment  was  In  favor  ol  tbe  title  alleged  In 
the  complaint,  but  in  lavor  ol  tbe  mort- 
gage sought  by  tbe  cross  complaint  to  be 
foreclosed.  Upon  the  Issue  adjudged 
against  Mrs.  Pool,  no  question  of  title 
was  involved.  Tbat  Issue  embraced  a 
substantive  cause  of  action,  in  which  a 
new  trial  as  a  matter  of  right  is  not  given 
by  the  statute.  In  Wilson  v.  Brooksblre, 
126  Ind.  606,  25  N.  E,  Rep.  131,  It  ia  said; 
"The  rule  is  tbat  where  a  cause  proceeda 
tu  Judgment  which  embraces  a  subata^ 


Digitized  by  Google 


Uan.) 


DUBKES  «.  INDIA  MUT.  QTS.  CO. 


1183 


tlve  cause  of  action,  Id  wblch  a  aaw  trial 
aa  a  matter  of  ri^bt  Is  not  allowable, 
tben,  even  tlio>igb  It  erabraceu  other 
cBuaea  in  wbtch  a  new  trial  ae  a  matter 
of  right  la  allowable,  the  policy  of  the  law 
la  to  resard  the  cauae  of  action  aacontrol- 
ling  In  which  a  second  trial  asofrlKhtIs 
not  permitted.  Bradford  t.  ISchool  Town 
of  Marlon,  107  iDd.  280,  7  N.  £.  Rep.  !!56; 
TJniverHity  v.  Conard,  04  Ind.  353.  Not- 
wlthstandiDS  the  cross  complaint.  In 
which  one  of  the  appellants  asked  to 
have  his  title  quieted,  there  were  other 
snbstantiTD  causes  ut  action  embraced  in 
the  Indffment.  upon  which  a  new  trial 
as  of  rlKht  was  not  nllowable."  lo  the 
iteparate  brief  of  Robert  L.  Fool,  the 
sufflviency  of  the  cross  complaint  as  to 
him  Is  attacked  tor  some  of  the  reasons 
urged  by  Pawlnwna  Pool,  which  have 
been  considered  by  ns. 

It  Id  further  contended  that  the  cross 
complaint  la  bad  because  the  Items  of 
taxes  alleged  to  have  been  paid  by  Davis 
were  not  properly  covered  by  the  mort- 
gBtte.  Even  if  this  were  true,  the  plead- 
ioK  woQid  not  be  bad  for  having  Included 
such  Items.  The  only  objectlou  to  the 
Items,  either  as  a  part  of  the  pleading  or 
as  included  In  the  Judfrtneut,  la  by  demur- 
rer to  the  ple»dlng.  An  entry  on  the  back 
of  the  note  sued  on  in  the  cross  complaint 
was  as  follows:  "January  6tb.  18N2,  re- 
ceived a  deed  for  three  hundred  and  eleven 
3^100  acres  of  land  In  the  cunnty  of 
Starke,  state  of  Indiana,  the  west  hall  of 
section  foiir,  In  township  thlrty-foar, 
range  one."  This,  It  is  urged,  showed  a 
payment  ut  the  note,  and  ther^ore  no 
cause  of  action  waa  alleged.  This  con- 
tention has  no  merit,  as  it  is  apparent 
that  the  entry  is  but  a  memoraodnm  of 
the  transaction,  and  not  as  a  payment; 
but.  It  a  payment,  we  are  unable  to  say 
that  the  value  of  the  land,  actual  or  ratl- 
mated,  was  equal  to  the  indebtedness. 
This  entry  was  not  made  part  of  the 
pleading  by  any  reference.  The  queatlon 
of  payment  arose  upon  the  answers,  and 
the  burden  rented  with  the  appellants. 
The  theory  of  the  case,  as  the  parties 
made  It  snd  tried  the  cause,  was  that  the 
land  never  pawed  to  Davis,  and  It  cannot 
DOW  bo  claimed  that  a  different  theory 
ahall  prevail.  We  And  no  error  In  the  rec- 
ord, and  the  Judgment  of  the  circuit  court 
1b  ndlrmcd. 


(lfi»  UasB.  514) 

DURKEK  V.  INDIA  MDT.  INS.  00. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  Oct  19.  18»3.) 
Hunia  lasDBAaoB— IfissTATBinHTS  nr  Affuoa- 

TIOK. 

1.  St.  1887.  c.  214,  §  21,  declartDg  immate- 
rial misrepresentations  by  the  amured  or  his 
afrent,  nnlesB  made  with  actual  intent  to  de- 
ceive, or  effective  to  incrrase  the  risk  of  loss, 
applies  to  marine  iuBurauce. 

2.  On  the  issue  whether  the  brpker's  mis- 
representations of  the  then  sitaatioD  of  the 
ship  proposed  for  insurance  was  material  to 
the  risk,  on  account  of  the  prevalence  of 
•torms  in  those  waters  after  a  certain  season 
of  the  year,  a  vessel  owner,  cnlled  by  plaintiff 
as  an  expert,  cannot  testify  to  his  experience 
in  insuring  a  simUar  vessel  of  inferior  class  to 


plaintiffs,  In  the  same  waters,  at  the  same  time 
of  year,  and  that  he  paid  a  lower  rate  of  pre- 
mium than  nliuntiS. 

3.  Whether  or  not  the  broker's  misrepre- 
sentations wore  such  as  to  avoid  the  policy  is- 
sued throuph  him,  the  question  whether  the  In- 
sure had  notice  of  the  tme  facts  beaEore  the 
losi  occurred  was  ImmatwiaL 

Report  from  BQperlorcourt,&utfolkconn- 
ty;  Edgar  J.  Sherman,  Judge. 

Action  by  A.  R.  Durkee  against  the  In- 
dia Mutual  Insurance  Company  on  a  pol- 
icy of  marine  Insurance  on  the  bark  As- 
patognn.  Defendant  set  up  misrepresen- 
tations In  the  appllcatloD  made  by  H.  C. 
Knight,  the  broker.  Said  application 
wan  by  letter  dated  June  16, 1890,  and  con- 
tained the  following  sentences:  "B^  to 
state  that  Mr.  Durkee  Is  the  managing 
owner  of  this  vessel,  controlling  Bie- 
eighths  himself,  and  has  no  other  losur- 
anceon  bnll."  "Date  and  placelastheard 
from,  at  Trinidad. "  It  appeared  that  the 
vesad  had  sailed  April  19th  from  Bruns- 
wick, Gu.,  to  St.  Luda,  arriving  May  23; 
that  Rhe  did  not  start  again  till  Jaly  6th, 
and  arrived  at  Port  of  Spain,  Trinidad, 
July  8th;  that  August  14th  she  sailed  for 
Philadelphia,  but  on  August  2l8t,  having 
sprang  a  leak  by  a  "tide  rip, "she  was 
abanduned  35  miles  south  of  the  Island  8t, 
TbomsH.  It  was  admitted  that  plaintiff 
has  «tt,800  other  inanrance  on  the  bull,  fl.- 
800  of  which  had  bwen  procured  by  Mr. 
Knight  himself.  Defendant  Insisted  that 
this  misrepresentation  was  material  to 
the  risk,  as  was  the  other  In  rearard  to  the 
bark's  arrival  at  Port  of  Spain ;  the  latter, 
on  account  of  the  prevalence  of  horrteanea 
In  the  West  Indies  durioE  August  and 
September,  which  she  would  have  avoid- 
ed had  she  reached  Trinidad  by  June  16th. 
On  this  issue  was  received  the  evidence  of 
Mr.  Herbert  C.  Hall,  a  vessel  owupr  of 
Boston,  testifying  as  an  expertln  behalf  of 
plaintiff,  as  follows:  He  was  part  own- 
er of  tbe  bark  Arlington,  built  In  British 
provinces,  and  about  the  size  of  the  As- 
patogon,  and  20-28  three  years  old,  rat< 
Intr  5/6  I.  1.,  tbe  second  class  In  French 
Veritas,  which  was  a  poorer  rate  than  the 
Aspatogon  had.  That  In  May,  18S7,  be 
took  out  a  policy  upon  her  from  Demarura 
vlaTrlnldad,  with  a  cargo  of  asphalt  to  a 
port  north  of  Hatteras,  and  wns  due  at 
Trinidad  at  the  same  time  of  theyearthat 
tbe  .^spatogoi)  was  due,  and  that  the  pre- 
mium paid  for  said  Insurance  was  2  iier 
cent.,  the  rate  on  the  policy  In  fult  being 
2%.  Tbe  evidence  as  to  this  policy  taken 
f>ut  by  witness  on  the  Arlington  was  ob- 
jected to  by  defendant,  but  admitted  by 
the  court,  and  defendant  excepted.  On 
plaiotift's  crosa-examinotloD  of  Mr.  John 
H,  Dane,  defendant's  president,  who  had 
testified  that  before  the  loss  he  had  no  no- 
tice of  tbe  date  of  the  bark's  arrival  at 
Port  of  Spain,  wltnews  produced  copies  of 
the  Maritime  RcKister  and  Boston  Dally 
Advertiser  received  at  defendant's  ofilce 
between  May  mfa  and  Aogust  27th,  con- 
taining advices  of  the  movements  of  aald 
bark.  The  Jury  found  specially  that  nei- 
ther misrepresentation  was  material,  and 
that  defendant  had  notice  before  the  Iohs 
of  the  time  when  the  bark  reached  Trini- 
dad. They  also  found  that  the  probable 
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ittkB  of  Ow  wjtgi  to  Fblladelphttt  were 
not  different  In  kind  or  degree  from  what 
thej  would  bave  been  If  sbe  had  been  at 
Trinidad  on  Jane  16tb,  and  that  her  sail- 
ing from  Trinidad  was  not  unreaaonahly 
delayed.  The  court  ordered  a  verdict  for 
plaintiff,  and  defendant  excepted.  The 
case  Is  reported  on  the  exceptions.  Re- 
versed. 

EuKcne  P.Carver  and  Edward  E.  Ulodg- 
ett,  for  plaintiff.  L.  iS.Dabney,  for  defend- 
ant. 


MOKTON,  J.  Wp  think  It  iB  clear  that 
there  muMt  be  a  new  trial  In  this  case  on 
accouut  of  the  testimnny  of  Hall  concern- 
ing the  premium  which  be  paid  at  anoth- 
er time  OD  another  vessel.  It  related  to  a 
matter  tbat  was  wholly  collateral.  It  in- 
troduced a  dimtlnct  ifteue,  whirh  was  not 
Involved  in  nor  pertinent  to  any  Issue  on 
trial,  and  which  tLe  defendant  could  have 
bad  no  Just  ground  to  antlrlpate.and  was 
wholly  Incompetent.  Woolen  Co.  v.  Proc- 
tor. 7  CuBh.  417;  Aldrleh  v.  Pelham,  1 
Gray,  510;  Lane  v.  Bailroad  Co.,  112  Mam. 
4!>5;  Hatt  v.  Nay,  144  Mass.  186, 10  N.  E. 
Bep.  807. 

The  remaining  questions  relate  princi- 
pally to  rertftln  alleged  material  mlsrepre- 
Hentatlons.  At  tlie  argument  it  was  sug- 
gested from  the  bench  whether  St.  lWi7,  c. 
214,  S  21,  did  not  apply.  Counsel  were  not 
then  prepared  to  argue  the  queetlon,  and 
ac  the  request  of  the  court  snbeequently 
furnished  briefs  upon  It.  We  think,  upon 
examination,  that  the  statute  applies  to 
marine  InHurance  companies,  and  that  It 
rendera  Immaterial  misrepresentations  In 
regard  to  policies  of  insurance  by  the  In- 
BTired  or  bis  agent  auless  tbey  are  made 
wltb  actual  Intent  to  deceive, or nnless  the 
effect  of  them  Is  to  increase  the  risk  ufloss. 
Ring  V.  Assurance  Co.,  145  Mass.  426, 14  N. 
E.  Rep.  52.1.  The  act  is  entitled  "An  act 
to  amend  and  codify  the  statutes  relating 
to  Insnrance:"  tbat  Is,  all  insurance.  Sec- 
tion 1  proTidee  that  the  words  "Insurance 
company  "shall  include  "all  corporations, 
associations,  partnerships,  or  Individuals 
engaged  as  principals  In  the  bnslnesa  of 
Insuranee,"  and  defines  the  wordB"net  as- 
sets" wben  applied  to  marine  insurance 
companies.  Section  2  provides  tbat  "all 
insurance  companies  now  or  hereafter  In- 
corporated *  *  *  may  exercise  the 
powers  and  shall  be  subject  to  the  duties- 
and  liabilities  provided  by  this  act."  Sec- 
tion 11  provides  the  manner  In  which  the 
liability  of  Insurance  companies  upon  con- 
tracts of  Insurance  relatlnir  to  marine  riaka 
shall  be  computed,  and  also  t'ontains  oth- 
er provisions  In  regard  to  marine  insur- 
ance companies.  Under  the  caption, "  Pro- 
visions Common  to  All  Companies, "  which 
forms  a  part  of  the  statute.  Is  section  21, 
which  is  as  follows:  "  No  oral  or  written 
misrepresentation  made  in  the  negotia- 
tion of  acontract  or  policy  of  Insurance  by 
the  assured,  or  in  his  behalf,  shall  be 
deemed  material  ordefeat  oravoid  the  pol- 
icy or  prevent  its  attaching,  unless  such 
mtsrepresentatloD  is  made  with  actual 
Intent  to  deceive,  or  unless  the  mattermls- 
n*presented  incrsased  the  risk  of  loss." 
There  Is  Dottalng  in  this  section  wblch.  In 


terms,  exem  pts  marine  Insurance  eompa* 
panles  from  Its  operation,  and  there  Is 
nothing  in  the  nature  of  ita  provisloua 
which  should  not  apply  to  them  equally 
with  other  Insurance  companies.  Further 
on  in  the  chapter  (section  62)  follow  prn- 
vlsions  applying  specially  to  "marine  and 
matual  fin;  and  marine  companies."  with- 
out anything  to  indicate  tbat  the  provi- 
sions of  section  21  do  not  affect  them.  A 
similar  section  in  the  Public  titntntes, 
(chapter  119,  §  181.)  taken  from  at.  1878,  c. 
157,  §1,  was  applicable,  by  its  terms,  to 
fire  and  life  insurance  companies  only.  It 
would  seem  that  in  amending  and  codify- 
ing, iu  St.  18S7,  the  law  relating  to  Insur- 
ance, the  legislature  saw  no  reason  why 
those  provisions  should  not  be  extended 
to  all  Insurance  companies,  and  provided 
by  section  21  that  they  should.  We  think 
that  such  Is  the  effect  which  must  beglreu 
to  that  section. 

As  the  terms  of  the  report  require  tbat 
the  verdict  shall  be  set  aside,  and  a  new 
trial  granted,  If  there  was  any  error  In  ad- 
mitting any  of  theerldeneeexceptedto  by 
the  defendant,  it  la  not  necessary  to  con- 
sider whether  the  questions  put  to  the 
jury,  and  tfaftfr  answerti,  established  that 
there  was  no  actual  Intent  to  deceive  on 
the  part  of  Mr.  Kniglit;  assuralDg  that  be 
was  the  defendant's  agent,  and  tbat  the 
misrepresentation  did  not  increase  the  risk 
of  loss. 

We  have  not  eonsIdeTed  the  question  of 
the  admissibility  of  tbe  Maritime  Beiflster 

and  the  Boston  Advertiser.  Upon  a  new 
trial  It  will  be  Immaterial  whether  the  de- 
fendant's officers  knew  that  the  burk  had 
arrived atTrinldad  July 8th.  If  theall^ed 
misrepresentations  were  made  with  actu- 
al Intent  to  deceive,  or  If  tbey  increased 
tbe  risk  of  loss,  it  Is  of  no  consequence 
whether  the  officers  of  tbe  company  after- 
wards knew  when  the  vessel  reached  Trin- 
idad. In  either  case  the  policy  would  be 
avoided.  Ring  v.  Assurance  Co.,  supra. 
It  they  were  not  made  with  intent  to  de- 
ceive, and  did  not  Increase  tbe  risk  of  loss. 
itlsalBo  of  nocunseqnence  whetbertbeoffi- 
cers  of  the  defraidant  company  did  or  did 
not  know  of  arrival  of  the  bark  at  St. 
Luda.  Verdict  set  aside,  and  new  trial 
granted. 


(169  Hub.  SSt) 

SPAUIiDINa  T.  W.  N.  PLTNT  GRAMITE 

CO. 

(Supreme  Judicial  Court  of  Massachnsetts. 
Hampden.   Oct  19,  1S93.) 
Mastsk  unt  Sbkvaht— DSFEOnVB  Apfluucss — 

OWNBRSniP. 

1.  The  fact  that  a  qoarrr  company  does 
not  use  its  own  cars  to  run  its  product  to  the 
railroad,  but  the  railroad's  own  cars,  and  that 
it  has  to  take  what  cars  it  can  get,  does  not 
exempt  it  from  liability  to  one  of  Its  workmen 
injured  by  the  defects  of  such  a  car. 

2.  A  workman  running  a  car  loaded  with 
stone  bj  craTitation  on  a  down  grade  is  not 
negliffent  in  failiag  to  jump  off  directly  he  sees 
that  then  Is  something  the  matter  with  the 
brake. 

Bxceptlons  from  superior  court,  Hamp- 
den county ;  Justin  Dewey,  Judge, 
Action  by  William  U.Spanldlns  against 
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the  W.  N.  Flynt  Qranlie  Company  for 
damagrs  for  perBonal  InJntieB  by  defeod* 
ant's  negligence.  JndgmeDt  for  plaintiff. 
Delendant  excepts.  Bzcepttona  oTerrnled. 

RobluKun  A  Robinson,  for  plalutlll.  J. 
B.  Carroll,  for  defendant. 

HOLMES,  J.  Thia  la  an  action  for  per. 
aonal  Injorles.  Tbe  plaintiff  waa  a  work- 
man employed  by  tbe  defendant,  and  waa 
dlmted  to  run  a  ear  loaded  wltb  atoDe 
down  from  tbe  defendanfa  quarry  to 
where  the  car  wonld  be  taken  away  by 
an  engine  on  tbe  Boston  &  Albany  Kail- 
road.  The  track  over  which  be  waa  to 
paHB  dentrencled  grndnally,  so  that  the  car 
moved  by  gravitation.  After  atartlng, 
the  plaintiff  found  that  he  conld  not  con- 
trol tbe  car  with  tbe  brake.  It  ran  away 
with  blm,  ran  Into  some  other  cam,  and 
the  plaintiff's  foot  was  crushed  by  the 
stone.  Tbe  plaintiff's  evidence  tended  to 
sbow  that  the  brake  waa  defective.  The 
defense  mainly  relied  on  ia  that  the  car 
was  famished  by  the  Boston  &  Albany 
Kttllruad;  that  the  defendant  had  to  take 
what  it  conld  get;  and  therefore  that  It 
ought  not  to  be  held  to  tbe  rule  aa  to  fnr- 
uiabiug  proper  inatrumentalitieo,  bnt  only 
to  tbe  duty  ot  inspection,  aa  lu  tbe  case  of 
cars  received  from  connecting  lines  to  t>e 
forwarded.  Mackin  v.  Kallroad  Co.,  136 
Mass.  20] ;  Keith  v.  New  Haven  &  North- 
ampton Co.,  140  Mnas.175,  ISO.  3  N.E.  Bep. 
2S.  The  Judge  before  whom  the  ease  was 
tried  ruled  otberwlae,  and  the  defendant 
excepted.  There  are  also  tbe  uana)  sug- 
gestions that  the  plaintiff  waa  ueKlIgmt, 
or  took  the  risk,  and  that  the  delendant 
used  due  uare. 

There  was  no  ground  for  ruling  that  the 
plaintiff  was  negllKent.  It  would  be  ab- 
surd to  require  him  to  abandon  bta  post 
and  }ump  from  the  car  at  tbe  first  inatant 
that  he  saw  that  there  was  trouble  with 
the  brake.  If  at  any  later  moment  U 
would  have  been  prudent  to  do  ao,  the 
Jury  might  have  found  that,  aa  be  teatl- 
fled.  bis  font  was  so  caught  that  he  could 
not.  We  cannot  say  that  It  necessarily 
was  negligent  to  let  tbe  brake  off  a  little 
at  the  vfry  beginnlDS,  even  If  the  car 
moved  gradually  before  tbe  plaintiff  did 
ao,  but  tbe  defendant's  witnesses  testified 
that  the  car  did  nut  move  nntil  the  brake 
wuB  loosed.  If  the  brake  was  defective, 
and  the  rule  as  tn  furnishing  proper  In- 
Btrumentalltlefl  applies, there  was  evidence 
that  the  defendant  had  not  satisfied  that 
rule,  but  might  have  discovered  the  defect. 
If  it  should  be  found  not  to  have  done  so, 
of  course  tbe  plaintiff  did  not  take  the  risk 
of  Its  negllgeuee.  The  jury  were  Instruct- 
ed that  If  the  plaintiff  undertook  to  In- 
spect the  car  himself  he  relieved  tbedefeud- 
aut  of  its  duty. 

With  regard  to  the  molnqneatlon  above 
mentioned,  we  are  of  opinion  that  the  ex- 
ception or  distinction  establlahed  by 
Mackin  v.  Rnllroad  Co.,  does  not  apply, 
and  that  tbe  ruling  was  correct.  What- 
ever may  be  said  of  a  carrecelved  by  a  rail- 
road only  for  the  purpose  of  being  for- 
warded, and  not  used  by  it  at  all  In  tbe 
procfBB,  ((?oflee  v.  Railroad  Co.,  155  Mase. 
21,  23,  28  N.  £.  Bep.  1128,)  this  car  was 


used  by  the  defendant  aa  one  of  tbe  fnstrn' 
menta  of  its  bualness.  When  that  la  tbe 
ease  It  does  not  matter  whether  the  da- 
fendant  owns  tbe  thing  used  or  borrows 
it.  The  responsibility  of  the  master  to  his 
servants  Is  the  same  either  way. 

It  In  trne  that  the  plaintiff  testified  that 
the  defendant  had  to  take  whatever  car 
was  brought  to  It.  But,  even  assum- 
Ing  that  he  Is  tfi  be  held  to  this  statement 
on  a  matter  probably  not  within  hU  per- 
sonal knowledge,  he  did  not  mean  that 
tbe  delendant  was  bound  to  nse  any  car 
famished  It,  but  only  that  it  bad  tu  take 
that  or  nothing.  Probably,  ff  the  defend- 
ant bad  aetsn  fit  to  fumlah  ita  own  cars,  it 
could  bave  done  so.  Certainly  it  was  at 
liberty  to  carry  the  atone  to  the  railroad 
by  other  means  If  It  preferred.  Even  II 
tbe  course  of  business  adopted  was  tbe 
only  one  commercially  practicable,  there 
was  nothing  to  binder  the  defendant  from 
seeing  that  the  cars  farnlsbed  It  were  put 
iuto  proper  condition  before  they  were 
used. 

Exceptions  oTermled. 


(160  Mara.  1) 

CABANA  T.  HOLTOKB  CONCLAVE. 
NO.  20.  KNIGHTS  OF  SHER- 
WOOD FOREST. 
(Supr^e  Judicial  Court  of  Massachuaetts. 
Hampden.   Oct.  20,  1893.) 

GORPOB1.TIOKS — Actions  lqaisbt  —  Faoor  or  Ik- 
corporation— Demand. 

Under  Pub.  St.  c.  167,  {  87,  providing 
that  when  a  party  is  sued  as  a  o(HT>oration  the 
fact  of  inc(H*poration  shall  be  talcen  as  ad- 
mitted unless  defendant  files,  within  10  days 
from  time  for  answer,  a  demand  for  proof,  and 
section  88,  extending  the  provision  to  dvll  ac- 
tUms  before  police  courts,  where,  in  a  police 
court  permitting  oral  answer,  defendant  goes 
to  trial  without  filing  such  demand,  or  asking 
delay  after  joining  issue  for  the  purpose  of  fil- 
ing It,  defendant  waives  tbe  tight  to  demand 
proof. 

Report  from  superior  eonrt,  Hampden 

county;  Justin  Dewey,  Judge. 

Action  by  Israel  Cabana  against  Hol- 
yoke  Conclave,  No.  2U,  Kniuhts  of  Sher- 
wood Forest,  brought  In  the  police  court 
of  Uolyoke,  where  there  was  Judgment 
for  plaintiff,  and  defendant  appealed  to 
tbe  superior  court,  where  there  was  ver- 
dict for  plaintiff;  the  court  ruling  that 
plaintiff  was  not  obliged  to  prove  defend- 
ant's incorporation,  no  demand  for  this 
having  been  made  in  the  police  court, 
though  a  demand  waa  made  within  five 
daysafteranswer  In  theauperlorcourt.  At 
defendant's  reiinest,  the  case  Is  reported  to 
the  supreme  Judicial  court,  tbe  verdict  to 
stand  If  such  ruling  is  right;  otherwise, to 
be  set  aside.   Verdict  to  stand. 

William  H.  Brooke,  for  plaintiff.  A.L. 
Oreen,  for  defendant. 

ALLEN,  J.  The  writ  dracrlbed  the  d^. 
fendant  as  a  corporation.  By  Pub.  St.  c. 
167.  §  S7,  when  a  party  is  sued  as  a  corpo- 
ration such  fact  shall  betaken  as  admit- 
ted, unlPBH  the  defendant  files  In  court, 
within  10  days  from  the  time  allowed  for 
ans  w  er,  a   specia  1  dema  nd  lor  proof 
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tbereof.  By  sectiun  89  tbls  provlsiun  Is 
made  aiipllcable  to  cWlI  actions  befort* 
pollrecourts.  The  rules  of  tlie  police  court 
of  Holyoke  did  not  require  an  answer  In 
writing,  but  the  oral  pleading  waa  a  Join- 
der ot  fRSue,  and  stood  in  the  place  uf  an 
answer.  Wilbur  v.  Taber.  9  Gray,  S61. 
The  statute  clearly  Implies  that  tbe  spe- 
cial demand  for  proof  should  precede  tbe 
trial;  otberwlBe,  it  would  be  useless.  By 
Kuln^  to  trial  wltbout  Alios  eucb  demand, 
or  aeking  delay  after  joinint?  issue  for  tbe 
purpoHe  ol  fliiuff  11,  the  defeudaat  waived 
tbe  right  to  tabe  this  objectlun.  Tbe  l€«- 


Islaturs  no  doubt  intended  to  make  an 
effoctlre  reqafrement  that  a  defeodaat 

wlichlngr  to  rely  on  aneh  a  misdescription 
should  give  early  notice  tbereof  to  tbe 
plaintiff;  otherwise,  the  defendant  mipbt 
lie  by  in  the  police  court,  and  ko  to  trial 
upon  the  substautfal  merits  of  tbe  case, 
and  omit  all  Intimation  of  tbla  objection 
till  after  tbe  entry  of  an  appeal  in  the  su- 
perior court.  That  is  Just  what  the  de> 
fendant  did  in  tbiacaHC.  The  ruling  that 
the  plaintiff  was  nut  bound  to  prove  tbe 
defendant'aiDcnrporatlon  was  riglit.  Tec^ 
diet  to  atand. 
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